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PLEADING 
{Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 26] 


ANALYSIS 


. DEFINITION AND PURPOSE [sub-analysis p 1] 

. GENERAL PRINCIPLES [sub-analysis p 1] 

. DECLARATION, COMPLAINT, PETITION, OR STATEMENT [sub-analysis p 4] 

. PLEA OR ANSWER, AND AFFIDAVIT OF DEFENSE [sub-analysis p 5] 

. SET-OFF, COUNTERCLAIM, AND CROSS COMPLAINT [sub-analysis p 8] 

. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS [sub-analysis p 8] 
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analysis p 12] 
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. BILL OF PARTICULARS [sub-analysis p 18] 
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DONMENT OF PLEADINGS [sub-analysis p 19] 
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. ISSUES, PROOF, AND VARIANCE [sub-analysis p 23] 
. DEFECTS AND OBJECTIONS, AND CURE OR. WAIVER THEREOF ([sub-analysis p 24] 
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(a) In General [§ 40] p 62 
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(17) Nuisance [§ 45] p 66 
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c. Objection after Joinder of Issues [§ 107] p 113 
. Parts of Pleading Considered [§ 108] p 116 
. Pleadings Construed with Other Pleadings [§ 109] p 117 
Theory of Pleading [§ 110] p 117 
General and Specific Averments [§ 111] p 119 
. Inconsistent or Contradictory Allegations [§ 112] p 119 
. Construction Adopted by Parties [§ 113] pd20 
. Facts Not Alleged [§§ 114-115] p 120 
a. In General [§ 114] p 120 
b. Failure To Allege Writing [§ 115] p 120 
10. Averment of Existing Fact [§ 116] p 120 
11. Particular Words and Allegations [§§ 117-120] p 120 
a. In General [§ 117] p 120 
b. Name of Instrument or Act [§ 118] p 121 
ce. Words of Reference [§ 119] p 122 ~ 
d. Words Signifying Contractual Relations [§ 120] p 
I. Conclusiveness of. Allegations or Admissions as against Pleadee re 121-131] p 122 
1. In General [§ 121] p 122 
2. Admissions in Separate Counts or Pleas [§ 122] p 125 
Admissions Controverted or Not Relied Upon [§ 123] p 125 
. Legal Conclusions [§ 124] p 125 
. Immaterial Facts [§ 125] p 126 
. Ignorance, Inadvertence, or Mistake [§ 126] p 126 
. Amended, Withdrawn, or Abandoned Pleadings [§ 127] p 126 
. Construction of Pleadings as to Admissions [§§ 128-130) p 127 
a. In General [§ 128] p 127 
b. Conflicting Allegations [§ 129] p 128 
ce. Acceptance of Admission as Entirety [§ 130] p 128 
9. Persons Concluded [§ 131] p 128 
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iI. DECLARATION, COMPLAINT, PETITION, OR STATEMENT [§§ 132-196] p 128 
Definitions [§ 132] p 128 
Nature or Office [§ 133] p 129 
Form and Requisites in General [§ 134] p 129 
Caption or Title [§ 185] p 130 
Designation of Court [§ 186] p 130 
Designation of Term [§ 137] p 130 
Laying Venue [§ 138] p 131 
Reference to Process i, 139] p 132 
Statement of Cause of Action [§§ 140-170] p.132 
1. In General [§ 140] p 132 
2. Tests of Sufficiency [S§ 141-142] p 136 
a. With Respect to Substance [§ 141] p 136 
b. With Respect to Form [§ 142] p 137 
3. Matier of Inducement [§ 143] p 139 
4. Right of Plaintiff [§§ 144-146] p 140 
a. Necessity That. Right Be Shown [§ 144] p 140 
b. Showing as to Beneficial Interest [§ 145] p 140 
e. Joint Plaintiffs [§ 146] p 140 
5. Liability of Defendant [§§ 147-148] p 141 
a. In General [§ 147] p 141 
b. Joint Defendants [§ 148] p 141 
6. Excusing Nonjoinder of Parties [§ 149] p 142 
7. Jurisdictional Facts [§ 150] p 142 
8. Residence of Parties |§ 151] p 143 
9. Duty and Breach Thereof [§ 152] p 143 
10. Wrongful Character of Act Complained Of [§ 153] p 144 
11. Time [§ 154] p 144 
12. Place [§ 155] p 145 
13. Property [§ 156] p 145 
14. Performance or Fulfillment of Conditions [99 157-161] p 145 
a. General Rules [§ 157] p 145 
b. Impossible Conditions [§ 158] p 146 
c. Concurrent Covenants [§ 159] p 146 
d. Waiver [§ 160] p 146 
e. Form and Sufficiency of Averment [§ 161] p 146 
15. Demand and Refusal [§ 162] p 1 
16. Allegations on Information and Belief [§ 163] p 148 
17. Damages [§ 164] p 149 
18. Anticipating Defenses [§ 165] p 149 
19. Facts Unknown to Plaintiff [§ 166] p 151 
20. Statutory Actions [§§ 167-170] p 151 
a. In General [§ 167] p 151 
b. Reference to Statute [§ 168] p 153 
c. Negativing Exceptions LS 169] p 153 
d. Special Provisions as to* Pleading [§ 170] p 154 
J. Separate Statement of Causes of Action or Grounds for Recovery [§§ 171-183] p 154 
1. Necessity or Propriety [S§ 171-179] p 154 
a. In General [§ 171] p 154 
b. Two or More Causes of Action [§ 172) p 155 
¢. Two or More Matters Involved in Single Cause of Action [§§ 173-174] p 157 
(1) Necessity [§ 173] p 157 
(2) Propriety [§ 174] p 158 
d. Two or More Material Allegations [§ 175] p 159 
e. Duplicity [§§ 176-179] p 159 
(1) In General [§ 176] p 159 
(2) What Constitutes [SS 177-179] p 160 
(a) In General [§ 177] p 160 
(b) Two or More Causes of Action; Multifariousness [§ 178] p 161 
(¢) One or More Theories [§ 179] p 162 
2. Form, Sufficiency, and Construction [§§ 180-183] p 162 
a. ‘In General [§ 180] p 162 
b. Reference to Another Part of Pleading [§ 181] p 163 
e. Construction of Pleading [§ 182] p 164 
3. Objections [§ 183] p 165 
K. Theory and Nature of Action [§ 184] p 165 
L. Conformity with Process [§§ 185-186] p 170 
1. In General [§ 185] p 170 
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2. As to Parties [§ 186] p 171 
M. Format Conclusion [§ 187] p 172 
N. Prayer for Relief [§§ 188-193] p 172 
. In General [§ 188] p 172 
. Damages [§ 189] p 175 
. General Relief [§ 190] p 176 
. Alternative Relief [§ 191] p 176 
. Where There Are Several Counts [§ 192] p 
. Where There Are Several Defendants [§ 19 icp ae 
O. Indorsements [§ 194] p 177 
P. Affidavit of Claim or of Merits [§ 195] p 178 
Q. Time for Filing or Service [§ 196] p 178 
IV. PLEA OR ANSWER, AND AFFIDAVIT OF DEFENSE [§§ 197-379] p 179 
Definition and Classification [§. 197] p 179 
Necessity [§ 198] p 181 
Propriety [§ 199] p 181 
. Waiver by Failure To Plead [§ 200] p 182 
Persons Who May Plead [§ 201] p 182 
General Form and Requisites [§§ 202-225] p 182 
1. In General [§ 202] p 182 
2. Entitling [§ 203] p 183 
3. Formal Commencement and Conclusion [§§ 204-219] p 183 
a. In General [§ 204] p 183 
b. Of Plea to the Jurisdiction [§ 205] p 184 
‘ ¢@. Of Plea in Abatement [§§ 206-215] p 185 
(1) In General [§ 206] p 185 
(2) Commencement [§ 207] p 185 
(3) See [$§ 208-215] p 185 
In General [§ 208] p 185 
(b) Action Commenced by Writ [§ 209] p 186 
(c) Action Commenced by Declaration [§ 210] p 187 
(d) Suit Commenced by Bill [§ 211] p 187 
(e) Prayer against Further Answer [§. 212] p 187 
(f) Another Action Pending [§ 213] p 187 
(g) Death of Party [§ 214] p 187 
(h) Conclusion to Country or Readiness To Verify [§ 215] p 187 
d. Of Plea in Suspension [§ 216] p 188 
e. Of Plea in Bar [§§ 217-219] p 188 
(1) In General [§ 217] p 188 
(2) Commencement [§ 218] p 188 
(3) Conclusions [§ 219] p 188 
4, ie Matter [§§ 220-225] p 189 
In General [§ 220] p 189 
Certainty [§ 221] p 189 
Responsiveness [§ 222] p 190 
Equitable Defenses [§ 393 | p 194 
Sham Plea or Answer [§ 224] p 194 
Frivolous Plea or Answer [§ 225] p 195 
G. Defenses ‘Aceruing after Suit Brought [§ 226] p 198 
H. Pleas Filed by Leave of Court [§ 227] p 199 
J. Lime within Which To Plead [§§ 598-239) p 199 
. In General [§ 228] p 199 
. As a Matter of Right [§ 229] p 201 
. Presumptions [§ 230] p 202 
. Extension of Time [§§ 231-236] p 202 
a. Power of Court [§ 231] p 202 
b. Stipulation of Parties [§ 232] p 204 
. What Operates as an Extension [§ 233] p 204 
Proceedings for Obtaining Hatension [§ 234] p 204 
Time Allowed [§ 235] p 206 
Conditions Imposed [§ 536] p 206 
5. Computation of Time [§ 237] p 206 
6. Imparlance [§ 238] p 207 
7. Rule To Plead [§ 239] p 207 
J. Joint or Separate Pleas or Answers of Codefendants [§§ 240-244] p 207 
1. General Right To Join or Sever [§ 240] p 208 
2. Necessity That Joint Plea Be Good as to All [§ 241] p 208 
3. Aider of Insufficient Separate Plea [§ 242] p 208 


Sa ES EE Ee ic a st ae A eet NS SR el a a RR SRS Shea ap 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


OnPrPwntk 


REY OW > 


Soares 


Hm co Db 


ro Be 


6 [49 C.J.] 


PLEADING ‘ 


4, Effect of Plea of One Defendant on Rights of Codefendants [§ 243] p 208 
5. Form of Allegations [§ 244] p 209 
K. Partial Defenses [S§ 245-246] p 209 
1. In General [§ 245] p 209 
2. Counterclaim and Set-Off [§ 246] p 211 
L. Defenses to Several Counts [§ 247] p 211 
M. Pleading Different Defenses [§§ 248-261] p 212 
1. In General [§ 248] p 212 
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Separate Statement of Defenses [§§ 249-250] p 213 
a. In General [§ 249] p 213 | 


b. Denials and Affirmative Defenses [§ 250] p 214 | 
. Reference from One Plea or Paragraph to Another [§ 251] p 214 | 


. Duplicity [§§ 252-253] p 215 


a. 


In General [§ 252] p 215 | 


b. Matters Not within Ruie [§ 253] p 216 | 

. Inconsistent Defenses [S§ 254-256] p 216 | 
a. In General [§ 254] p 216 | 
b. Denials and Affirmative Defenses [§§ 255-256] p 219 


(1) In General [§ 255] p 219 


. Defenses and Cross Demands [§ 257] p 221 
. Joinder of Counterclaims [§ 258] p 222 
. General Issue and Pleas Amounting Thereto [§ 259] p 222 
. Joinder of Pleas in Abatement [§ 260] p 223 
. Joinder of Pleas in Abatement and in Bar [§ 261] p 223 
N. Dilatory Pleas and Matter in Abatement [§§ 262-313] p 223 
1. Definition and Classification [§ 262] p 223 

. Distinction between Dilatory Pleas and Pleas in Bar [§ 263] p 224 
. Time To Plead [§§ 264-265] p 224 

a. In General [§ 264] p 224 

b. Plea to the Jurisdiction [§ 265] p 226 
4. Order of Pleading [S$ 266-269] p 226 


a. 
b. 
e. 
d. 


(2) Particular Defenses Consistent or Inconsistent with Denials [§ 256] p 220 
| 


In General [§ 266] p 226 

Same Matter Pleadable in Abatement and Bar [§ 267] p 228 
Effect of Demand for Bill of Particulars [§ 268] p 228 

Plea in Abatement after Demurrer or Motion |§ 269] p 228 


. Pleas to the Jurisdiction [§§ 270-273] p 228 
a. Definition and Nature [§ 270] p 228 
b. Necessity and Propriety [§ 271] p 229 
ce. Contents [§ 272] p 230 
d. Certainty [§ 273] p 232 

. Pleas in Suspension [§ 274] p 232 


. Pleas in Abatement [§§ 275-285] p 233 


a. Definition and Nature [§ 275] p 233 


b. 


Form and Construction [§§ 276-285] p 235 

(1) In General [§ 276] p 235 

(2) Necessity for Written Plea [§ 277] p 237 

(3) Necessity of Giving Better Writ [§ 278] p 237 

(4) Particular Pleas [§§ 279-285] p 238 

(a) Another Action Pending [§§ 279-280] p 238 

aa. In General [§ 279] p 238 

bb. Reference to Record of Pending Action [§ 280] p 239 
) Prematurity of Action [§ 281] p 239 
c) Recommencing Action without Payment of Costs of Action Previously 

Dismissed [§ 282] p 240 

d) 
e) 


b 


——™ 


— 


Misjoinder of Causes of Action [§ 283] p 240 
Variance between Declaration and Writ [§ 284] p 240 
Defective Execution and Service of Process [§ .285] p 240 


oe 
Lear] 
— 


8. Waiver of Pleas [§ 286] p 240 
9. Operation and Effect [§ 287] p 241 
10. Trial or Hearing [§§ 288-303] p 241 


ome op 


Necessity and Propriety [§ 288] p 241 
Rights pending Determination [§ 289] p 241 
How Issue Formed [§ 290-291] p 241 
Duty To Bring Matter to Hearing [§ 292] p 241 
Time for Hearing [§§ 293-294] p 241 
(1) In General [§ 293] p 241 
(2) With Reference to Hearing on the Merits [§ 294] p 242 
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Conduct of Hearing Generally [§ 295-297] p 242 
Scope of Inquiry [§ 298] p 242 
Matters To Be Proved [§ 299] p 243 
Questions of Law and Fact [§ 300] p 243 
Evidence [§§ 301-303] p 248 
(1) Generally [§ 301] p 248 
(2) Burden of Proof [§ 302].p 243 
(3) Admissibility and Weight of Evidence [§ 303] p 243 
wy 11. Decision [§ 304-305] p 243 
F 12. Effect of Order on Plea [§ 306] p 243 
13. Vacating Order on Plea [§ 307] p 244 
14. Judgment on Plea [§§ 308-310] p 244 
a. In General [§ 308] p 244 
b. On Sustaining Plea [§ 309] p 244 
e. On Decision against Plea on Issue of Fact [§ 310] p 244 
15. Assessment of Damages [§ 311] p 244 
16. Answering to Merits after Overruling of Plea [§ 312] p 244 
17. Effect of Appeal from Decision on Plea [§ 313] p 245 
O. Pleas in Bar [§§ 314-354] p 245 
1. Definition and Nature [§ 314] p 245 
2. Traverses at Common Law [§§ 315-327] p 246 
a. In General [§ 315] p 246 
b. Common Traverse [§ 316] p 247 
ce. General Issue [§§ 317-325] p 248 
(1) In General [§ 317] p 248 
(2) Forms. [§ 318] p 248 
(3) Sufficiency [§ 319] p 248 
(4) Operation and Effect [§ 320] p 248 
(5) Specification of Defense with General Issue [§ 321] p 249 
(6) Statement or Notice of Defense with General Issue [§§ 222-323] p 249 
(a) In General [§ 322] p 249 
(b) Sufficiency [§ 323] p 251 
(7) General Issue in Short with Leave To Show Special Defense [§ 324] p 252 
(8) General Issue “by Statute” [§ 325] p 253 
d. Special Traverse [§ 326] p 253 
; e. Pleas Amounting to General Issue [§ 327] p 254 
44 3. Denials under the Codes {§§ 328-334] p 255 
: a. In General [§ 328] p 255 
iy b. General Denial [§§ 329-330] p 259 
; (1) In General [§ 329] p 259 
(2) Qualified General Denial [§ 330] p 260 
e. Specific Denial [§ 331] p 261 
d. Denial of Knowledge or Information [§§ 332-333] p 263 
(1) In General [§ 332] p 263 
(2) Limitations on Use of Such Denial [§ 333] p 265 
e. Denial on Information and Belief [§ 334] p 267 
4. Negative Pregnant [§§ 335-337] p 269 
a. In General [§ 335] p 269 
b. Denial of Qualified Allegations [§ 336] p 271 
e. Denial of Conjunctive Allegations [§ 337] p 273 
5. Admissions by Plea or Answer [§§ 338-354] p 274 
a. In General [§ 338] p 274 
b. Hapress Admissions [§ 339] p 274 
ce. Implied Admissions [§§ 340-347] p 274 
(1) In General [§ 340] p 274 ? 
(2) By Failure To Traverse or Deny [§§ 341-343] p 275 
(a) In General [§ 341] p 275 
(b) Allegations Admitted [§§ 342-343] p 278 
aa. In General [§ 342] p 278 
bb. Written Instruments [§ 343] p 279 
(3) By General Issue or General Denial [§§ 344-345] p 280 
(a) In General [§ 344] p 280 
(b) With Statement or Notice of Special Defense [§ 345] p 281 
(4) By Specific Denial [§ 346] p 281 
(5) By Pleading Affirmative Defense [§ 347] p 281 
d. Pleading Inconsistent Defenses [§§ 348-349] p 282 
(1) At Common Law [§ 348] p 282 
(2) Under Codes and Practice Acts [§ 349] p 283 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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e. Construction, Operation, and Effect [§§ 350-352] p 283 
(1) Im General [§ 350] p 283 
(2) Scope [§ 351] p 285 
(3) Effect [§ 352] p 287 
f. Waiver [§ 353] p 289 
g. Protestations [§ 354] p 289 
P. Matter in Avoidance [§§ 355-361] p 289 
1. In General [| 355] p 289 
2. Form and Requisites of Plea or Answer [§§ 356-360] p 291 
a. In General [§ 356] p 291 
b. Confession or Giving Color [§§ 357-358] p 292 
(1) In General [8 357] p 292 
(2) Hypothetical Admissions [§ 358] p 293 - 
e. Avoidance [§ 359] p 293 
d. Allegations on Information and Belief [§ 360] p 294 
3. Matters Pleadable [§ 361] p 294 
Q. Affidavit of Defense or Merits [§§ 362-379] p 296 
1. Nature, Function, and Effect [§ 362] p 596 
2. Necessity AX) 363-366] p 298 
a. In General [§ 363] p 298 
b. In Particular Classes of Actions [§ 364] p 299 
e. In Actions against Particular Persons or Bodies [§ 365] p 299 3 
d. As Dependent upon Plaintiff’s Pleading, Affidavit, Exhibit, or Notice [§ 366] p 300 
3. Who May or Showld Make [§§ 367-368] p 300. 
a. Defendant [§ 367] p 300 
b. Third Person |§ 368] p 301 
4. Time of Filing [§ 369] p 301 
5. Service [§ 370] p 302 
6. Form, Contents, and Construction [§§ 371-379] p 302 
In General [§ 371] p 303 
Caption [§ 372] p 304 
Responsweness [§ 373] p 305 
Denials [§ 374] p 305 
Averments of Fact [§§ 375-377] p 306 
(1) Im General [§ 375] p 306 
(2) Certainty and Particularity [§ 376] p 307 
(3) Averments on Knowledge or Information and Belief [§ 377] p 309 | 
f. Attestation and Jurat [§ 378] p 309 j 
| 
| 
: 


Plan 


g. Indorsement [§ 379] p 309 


V. SET-OFF, COUNTERCLAIM, AND CROSS COMPLAINT [§§ 380-391] p 310 
A. In General [§ 380] p 310 
B. Cross Actions against Coparties [§§ 381-382] p 311 
1. In General [§ 381] p 311 
2. Answer to Cross Complaint [§ 382] p 313 } 
Same Facts Constituting Both Defense'and Counterclaim [§ 383] p 313 4 
Time for Pleading [§ 384] p 314 | 
Notice or Process [§ 385] p 314 
Designation and Misnomer [‘S 386] p 315 
Statement of Cross Demand [§§ 387-391] p 316 
1. In General [§ 387] p 316 
2. Notice of Set-Off [§ 388] p 320 
3. Cross Demand in Affidavit of Defense [§ 389] p 321 
4, Several Items of Set-Off [|§ 390] p 321 
5. Conclusion and Prayer for Judgment [§ 391] p 321 


VI. REPLICATION OR REPLY AND SUPSEQUENE PLEADINGS [$§§ 392-451] p 322 
A. Replication or Reply [§§ 392-442] p 322 
1. Nature and Office [§ 392] p 322 
2. Necessity for [§§ 393-401] p 322 
a. At Common Law [§ 393] p 322 
b. Under Codes and Practice Acts [§§ 394-395] p 323 
(1) In General [§ 394] p 323 } 
(2) Discretion of Court [§ 395] p 325 5 
ce. Nature of New Matter [§§ 396-397] p 326 
(L) In General [§ 396] p 326 
(2) As Distinguished from Denials [§ 397] p 326 ; 
d. Nature of Counterclaim or Cross Complaint [§ 398] p 328 
e. Defective, Insufficient, Unauthorized, or Unnecessary Answer [§ ae P 328 
f, Effect of Dismissal of Part of Complaint [§ 400] p 329 
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ge. Successive Replies [§ 401] p 329 
3. Right To Reply and Effect of Unnecessary Reply [§§ 402-403] p 329 
a, In General [§ 402] p 329 
b. Notice of Special Defense under General Issue [§ 403] p 330 
4. Time for Filing or Service [§ 404] p 330 
5. Form and Contents [§§ 405-436] p 332 
a. In General [§§ 405-409] p 332 
(1) What Constitutes Reply [§ 405] p 332 
(2) Formal Requisites [§§ 406-407] p 332 
(a) In General [§ 406] p 332 
(b) Formal Conclusion [§ 407] p 332 
(3) What May Be Pleaded [§ 408] p 333 
(4) Scope of Pleading [§ 409] p ee 
b. Traverses or Denials [§§ 410-417] p 33! 
(1) At Common Law [§§ 410-412] p ° 535 
(a) In General [§ 410] p 335 
(b) Traverse De Injuria [§ 411] p 336 
(c) Special Traverse [§ 412] p 337 
(2) Under Codes [§§ 413-415] p ai 
(a) In General [§ 413] p 337 
(b) Denials of Knowledge or iN ere [§ 414] p 338 
(c) Denials on Information and Belief [§ 415] p 339 
(3) Matter To Be Traversed [§ 416] p 339 
(4) Negative Pregnant [§ 417] p 339 
ce. New Matter in Avoidance [§ 418] p 340 
d. New Assignment [§ 419] p 341 
e. Departure [§§ 420-433] p 342 
(1) In General [§ 420] p 342 : 
(2) Where Answer Sets Up Counterclaim or Set-Off [§§ 421-422] p 346 
(a) Defense in Reply [§ 421] p 346 
(b) Set-Off or Counterclaim in Reply [§ 422] p 346 
(3) Illustrations [§§ 423-433] p 346 
(a) In General [§ 423] p 346 
(b) Justification or Excuse in General [§ 424] p 348 
(ce) Waiver and Estoppel [§§ 425-426] p 348 
‘aa. In General [§ 425] p 348 
bb. Actions on Insurance Policies [§ 426] p 349 
) Ratification [§ 427] p 349 
) Fraud [§ 428] p 349 
) Nature and Character of Contract Sued Upon [§ 429] p 350 
: Change from Tort to Contract, and Vice Versa [§ 430] p 351 
(i) 
j) 
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Reformation or Modification of Writing Declared on [§ 431] p 351 
Title [§ 432] p 351 ; 
As to Parties {§ 483] p 352 
f. Duplicity and Joinder [§§ 434-436] p 352 
(1) At Common Law [§§ 434-435] p 352 
(a) Duplicity [§ 434] p 352 
(b) Joinder [§ 435] p 352 
(2) Under Codes [§ 436] p 353 
6. Admissions [§§ 437-441] p 353 
a. In General [§§ 437-438] p 353 
(1) Nature and Form [§ 437] p 353 
(2) Construction, Scope, and Effect [§ 438] p 354 
b. By Failure To Reply or To Deny Particular Allegations [§§ 439-441] p 355 
(1) In General [§ 439] p 355 
(2) EHaceptions to, and Qualifications of, Rule [§ 440] p 356 
(3) Scope of Admissions, and Matters Admitted [§ 441] p 357 
7. Rights and Remedies on Failure To Reply [§ 442] p 357 
B. Rejoinder [§§ 443-450] p 358 
1. In General [§ 443] p 358 
2. Form and Requisites [\§ 444-449] p 359 
In General [§ 444] p 359 
Answer to New Assignment [§ 445] p 360 
. Departure [§ 446] p 360 
. Duplicity [§ 447] p 361 
. Several Rejoinders [§ 448] p 361 
Severance of Parties [§ 449] p 361 
3. Admissions by Failure To Deny [§ 450) p 361 
C. Surrejoinder and Subsequent Pleadings [§ 451] p 361 
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Vii, DEMURRER OR EXCEPTION [§§ 452-580] p 362 
A. Definition [§ 452] p 362 
B. Kinds of Demurrers or Exceptions [§§ 453-455] p 363 
1. In General [§ 453] p 363 
2. General [§ 454] p 363 
3. Special [§ 455] p 364. 
. Frivolous Demurrer or Huception [§ 456] p 364 
. Right To Demur or Except [§§ 457-459] p 365 
1. In General [§ 457] p 365 
2. Pleadings to Which Demurrer or Exception Lies [§ 458] p 365 
3. Cumulative Character and Remedy [§ 459] p 366 
Necessity for Demurrer or Exception [§ 460] p 366 
. Who May Demur or Except [§ 461] p 366 
General Purpose and Function [§ 462] p 366 
. Time for Demurrer or Exception [§§ 463-466] p 368 
1. In General [§ 463] p 368 
2. After Taking Other Steps [§§ 464-465] p 369 
a. In General [§ 464] p 369 
b. After Motion [§ 465] p 370 
3. Hatension of Time [§ 466] p 371 
I. Grounds [§§ 467-515] p 371 
1. In General [§8§ 467-486] p 371 
a. General Rules [§ 467] p 371 
b. Common-Law as Distinguished from Statutory Grounds [§ 468] p 371 
e. Substantial Defects [§ 469] p 372 
d. Formal Defects in General [§§ 470-472] p 372 
(1) General Rules [§ 470] p 372 
(2) Common-Law Rule [§ 471] p 373 
(3) Under the Codes [§ 472] p 373 
e. Clerical Errors [§ 473] p 374 
f. Argumentativeness [§ 474] p 374 
g. Ambiguity, Uncertainty, and Indefiniteness [§§ 475-476] p 374 
(1) In General [§ 475] p 374 
(2) Alternative Allegations [§ 476] p 378 
h. Conclusions [§ 477] p 379 
i. Hypothetical Pleading |§ 478] p 380. 
j. Pleading by Way of Recital [§ 479] p 380 
k. Duplicity and Commingling of Counts or Defenses [§§ 480-481] p 380 
(1) Duplicity [§ 480] p 380 
(2) Commingling of Counts or Defenses [§ 481] p 381 
1. Frivolousness [§ 482] p 382 
m. Want of Profert [§ 483] p 382 
n 
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. Failure l'o Attach Exhibits [§ 484] p 383 
. Want or Insufficiency of Signature or Affidavit [§ 485] p 383 
p. Miscellaneous Objections [§ 486] p 384 
2. Demurrer to Complaint [§§ 487-505] p 387 
a. In General [§ 487] p 387 
b. Another Action Pending [§ 488] p 387 
e. Failure To State Cause of Action [$9 489-491] p 387 
(1) In General [§ 489] p 387 
(2) Defective Statement [§ 490] p 391 
(3) Premature Action [§ 491] p 392 
d. Form of Action [§ 492] p 392 
. Misjoinder of Causes of Action [§ 493] p 393 
. Objections Relating to Prayer for Relief [§§ 494-496] p 395 
(1) Absence of Prayer [§ 494] p 395 
(2) Defective Prayer [§ 495] p 395 
(3) Improper Demand for Relief [§ 496] p 395 
Omission To Obtain Leave To Sue [§ 497] p 397 
Variance [§§ 498-502] p 397 
(1) In General [§ 498] p 397 
(2) Between Declaration and Instrument Sued On [§ 499] p 397 
(3) Between Declaration and Writ [§ 500] p 398 
(4) Between Declaration and Record [§ 501] p 398 
(5) Between Allegations in the Declaration [§ 302] p 398 
i. Want of Jurisdiction [§§ 503-504] p 398 
(1) Of the Person [§ 503] p 398 
(2) Of the Subject Matter [§ 504] p 399 
j. Defects in, or Want of, Bill of Daedicutare [§ 505] p 399 
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Demurrer to Defendant’s Plea or Answer [§§ 506-511] p 399 
a. Dilatory Pleas [§ 506] p 399 
b. Pleas or Answers in Bar [§§ 507-511] p 400 
(1) In General [§ 507] p 400 
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(2) Defenses Equivalent to, or Provable under, General Issue or General Denial 


[§ 508] p 403 
(3) Inconsistent Defenses [§ 509]. p 404 
(4) Partial Defense Pleaded as Complete Defense [§ 510] p 405 
(5) Unresponsive Plea [§ 511] p 405 
Demurrer to Counterclaim or Set-Off [§§ 512-513] p 405 
a. As Testing Right To File [§ 512] p 405 
b. As Testing Sufficiency of Statement [§ 513] p 406 
Demurrer to Replication, Reply, or Subsequent Pleading [§§ 514-515] p 407 
a. In General [§ 514] p 407 
b. Departure [§ 515] p 408 


J. Form and Contents [§§ 516-529] p 408 


le 


wy 


4, 


In General [S 516] p 408 


2. Oral Demurrer; Demurrer Ore Tenus [§ 517] p 409 
3. 


Plea, Answer, or Reply with Demurrer [§§ 518-520] p 409 
a. In General [§ 518] p 409 
b. Demurrer and Plea or Answer to Different Parts of Pleading [§ 519] p 410 
e. Incorporation of Demurrer in Other Pleading [§ 520] p 410 
aI of Grounds for Demurrer [§§ 521-529] p 411 
In General [§ 521] p 411 
5 Necessity for Specification of Grounds [§ 522] p 411. 
-e. Reliance on Grounds Not Specified [§ 523] p 411 
d. Mode of Specifying Grounds [§§ 524-529] p 413 
(1) In General [§ 524] p 413 
(2) Demurrer for Failure To State Sufficient Facts [§§ 525-528] p 415 
(a) In Complaint [§ 525] p 415 
(b) In Answer [§ 526] p 416 
(c) In Counterclaim [§ 527] p 417 
(d) In Reply [§ 528] p 417 
(3) Demurrer for Lack of Jurisdiction [§ 529] p 417 


K. Joinder in Demurrer [§ 530] p 417 
L. Scope and Effect of Demurrer [§§ 531-553] p 418 


al 


2. 


5. 
. Pleading Good in Part [§§ 541-542] p 429 


In General [§ 531] p 418 

Questions Raised or Waived [§§ 532-533] p 418 
a. In General [§ 532] p 418 
b. Jurisdiction [§ 533] p 420 


. Matters Considered [§§ 534-537] p 420 


a. In General [§ 534] p 420 

b. Matters Not Appearing on Face of Pleading [§§ 535-536] p 420 
(1) In General [§ 535] p 420 
(2) Facts Set Up in Speaking Demurrer [§ 536] p 423 

c. Process, Pleadings, and Other Documents [§ 537] p 424 


. Demurrer to Part of Pleading [§§ 538-539] p 426 


a. In General [§ 538] p 426 
b. Joint or Several Demurrers [§ 539] p 427 
Demurrer by Part or All of Parties [§ 540] p 428 


a. In General [§ 541] p 429 - 
b. As Affected by Parties [§ 542] p 433 


. Admissions [§§ 543-546] p 434 


a. In General [§ 543] p 434 

b. Matters Admitted [§ 544] p 436 

c. Matters Not Admitted [§ 55 p 438 
d. Character of Admission [§ 546] p 442 


. As Opening Record [§§ 547-553] p 443 


In General [§ 547] p 443 
Demurrer to Plea or Answer [§ 548] p 444 
Demurrer to Reply, or Subsequent Pleadings [§ 549] p 445 
Prior Pleadings to Which Demurrer Carried Back [§ 550] p 445 
Limitations of Rule [§§ 551-553] p. 446 
(1) In General [§ 551] p 446 
(2) After Demurrer to Prior Pleading Overruled [§ 552] p 447 
(3) Prior Pleading Good in Part [§ 553] p 447 


oe ao 58 


M. Waiver or Abandonment of Demurrer [§ 554] p 447 
N. Hearing [§ 555] p 449 . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte numbe;, 
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O. Decision or Order [§§ 556-561] p 450 
1. In General [§ 556] p 450 
2. Where There Are Several Counts or Defenses [§§ 557-558) p 451 
a. In General [§ 557] p 451 
b. Misjoinder of Causes of Action [§ 558] p 451 
3. Lffect of Decision [§§ 559-561] p 451 
a. In General [§ 559] p 451 
b. Demurrer Addressed to Part of Pleading [§ 560] p 453 
° ce. Finality of Ruling [§ 561] p 453 
P. Amending after Demurrer Sustained [§§ 562-566] p 464 
_ 1. In General [§ 562] p 454 
2. Discretion of Court [§ 563] p 455 
3. Time for Amending |§ 564] p 457 
4. Notice of Amendment [§ 565] p 458 
5. Necessity for Affidavit [§ 566] - p 458 
Q. Pleading Over after Demurrer Overruled [$$ 567-570] p 458 
1. In General [§ 567] p 458 
2. Application for Leave [§ 568] p 459 
3. Affidavit of Merits [§ 569] p 459 
4. Time for Pleading Over [§ 570] p 460 
Terms on Amending or Pleading Over [§ 571] p 460 
Final Judgment on Demurrer [\§ 572-580] p 461 
1. In General [§ 572] p 461 
2. After Demurrer Sustained [\§ 573-574] p 461 
a. In General [§ 573] p 461 
b. On Expiration of Time for Amending [§ 574] p 462 
. After Demurrer Overruled [§ 575] p 463 
. Where There Are Issues of Law and Fact [§ 576] p 463 
. Where There Are Several Counts or Defenses [§ 577] p 464 
. Where There Are Several Parties [§ 578] p 464 
. Assessment of Damages |§ 579] p 465 
. Vacation of Judgment [§ 580] p 465 


VIII. AMENDED, SUPPLEMENTAL, AND ADDITIONAL PLEADINGS AND REPLEADER 
[§§ 581-814] p 465 
A. Amended Pleadings Generally {[§§ 581-782] p 465 
“Amendment” Defined [§ 581] p 465 
. General Considerations |§ 582] p 466 
. Statutory Provisions [§ 583] p 467 
. What Law Governs [§ 584] p 467 
. Amendments Made or Ordered by Court upon Its Own Moiion [§ 585] p 467 
. Amendments as of Course [§§ 586-593] p 468 
a. In General [§ 586] p 468 
b. What Are Pleadings Which May Be Amended [§ 587] p 468 
c. Hxhaustion of Right [§ 588] p 469 
d. Waiver of Right [§ 589] p 469 
e. Time for Amendment [§§ 590-591] p 469 
(1) In General [§ 590] p 469 
(2) Condition of Pleadings or Cause [§ 591] p 470 
f. Subject Matter [§ 592] p 470 
g. Unauthorized Amendments [§ 593] p 471 
7. Amendments on Leave of Court [§§ 594-748] p 471 
a. In General [§ 594] p 471 
b. Authority of Court To Allow [§ 595]. p 471 ‘ 
ce. Necessity for Something To Amend by [§ 596] p 472 
d. Discretion of Court [§§ phe ed p 472 
(1) In General [§ 597] p 472 
(2) Considerations infliencing Exercise of Discretion [§§ 598-604] p 475 
(a) In General [§ 598] p 475 
) Furtherance of Justice [§ 599] p 475 
) Prejudice or Surprise to Petia Party [§ 600] p 475 
) Immaterial, Unnecessary, or Ineffective Amendments [§ 601] p 476 
) Good Faith [§ 602] p 477 
(f) Previous Amendments [§ 603] p 477 - 
(g) Stipulations of Parties [§ 604] p 477 
e. Time for Amendment [§§ 605-627] p 477 
(1) In General [§ 605] p 477 
(2) Effect of Delay in Application [§ 606] p 478 
(3) After Application for Change of Venue [§ 607] p 479 


LLL LLL LA LL, 
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(4) After Tae Joined [§ 608] p 479 
(5) After Case Is Called or Set for Trial [§ 609] p 479 
(6) After Announcement of Readiness for Trial [§ 610] p 479 
(7) After Jury Sworn [§ 611} p 480 
(8) At or during Trial [§§ 612-619] p 480 
(a) In General [§ 612] p 480 
(b) After Introduction of Evidence [§ 613] p 481 
(ce) At Close of the Evidence [§ 614] p 481 
(d) After Motion To Dismiss or for Nonsuit or Directed Verdict [§ 615] p 
482 
(e) During or after Argument of Counsel [§ 616] p 482 
(f) After Jury Instructed [§ 617} p 482 
(g) After Submission to Jury or to Court [§ 618] p 482 
(h) After Submission to, or Report of, a Referee, Commissioner, or Auditor 
[§ 619] p 483 
) After Verdict [§ 620] p 483 
) After Finding of Court [§ 621] p 483 
) After Motion for New Trial [§ 622] p 483 
) After Final Judgment [§§ 623-624] p 483 
(a) In General [§ 623] p 483 
(b) After Judgment of Dismissal or Nonsuit [§ 624] p 484 
(13) After Mistrial [§ 625] p 484 
(14) At Subsequent Term [§ 626] p 484 . 
(15) After One or More Trials [§ .627] p 484 
f. Propriety and Timeliness of Particular Amendments [§§ 628-726] p 485 
(1) Amendments of Pleadings Generally [§§ 628-655] p 485 
(a) Curing Formal Defects [§§ 628-630] p 485 
aa. In General [§ 628] p 485 
bb. Signature [§ 629] p 485 
ce. Verification [§ 630] p 485 
(b) Curing Inadvertent Mistakes [§ 631] p 485 
(c) Curing Uncertainty and Indefiniteness [§ 632] p 486 
(d) Introducing Technicalities [§ 633] p 486 
(e) Introducing Contradictions or Inconsistencies or Withdrawing Admis- 
sions [§ 634] p 486 
(f) Repeating Original Allegations [§ 635] p 486 
(g) Newly Discovered Matter [§ 636] p 487 
(bh) Supplying or Correcting Particular Allegations [§§ 637-640 J p 487 
aa. Material Allegations Generally [§ 637] p 487 
bb. Right, Title, or Interest [§ 638] p 487 
ce. Place [§ 639] p 488 
dd. Time [§ 640] p 488 
ee. Description of Property [§ 641] p 488 
ff. Description of Contract [§ 642] p 489 
ge. Terms of Contract [§ 643] p 489 
hh. Varying Written Contract [§ 644] p 489 
‘ u. Written Instruments [§ 645] p 489 
(i) Profert and Oyer {§ 646] p 489 
}) Amendment To Permit. Admission of Evidence and To Prevent Variance 
[§ 647] p 489 
(k) Amendments To Conform to Proof [§§ 648-655] p 490 
aa. In General [§ 648] p 490 
bb. Discretion of Court [§ 649] p 491 
ce. Necessity That Amendment Conform to, or Be Sustained by, 
Proof [§ 650] p 493, 
dd. Unnecessary or Useless Amendments [§ 651] p 493 
ee. Change of Cause of Action of Defense [§§ 652-653] p 493 
(aa) In General [§ 652] p 493 
(bb) Material or Immaterial Variances; Failure of Proof 
[§ 653] p 495 
ff. Time of Application [§ 654] p 496 
ge. Objection or Failure ‘To Object to Introduction of Evidence 
[§ 655] p 497 
(2) Amendments of Declaration, Complaint, or Petition [§§ 656-701] p 498 
(a) In General [§ 656] p 498 
(b) Adding Counts [§ 657] p 500 
(¢) Annexing Bill of Particulars or Exhibits 1 658] p 500 
(d) Condition of Cause and Time for Amendment [§ 659] p 500 


Vor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(e) Effect of Failure To State Cause of Action [§ 660] p 503 
(£) Subject Matter of Amendment [§§ 661-701] p 504 
aa. In General [§ 661] p 504 
bb. Jurisdictional Matters [§ 662] p 505 
ec. Conditions Precedent [§ 663] p 505 
dd. Allegations Inconsistent with Original Allegations [§ 664] p 505 
ee. Alternative Allegations |§ 665] p 505 
ff. Striking or Narrowing Allegations [§ 666] p 505 
ge. Showing That Action Is Not Barred [§ 667] p 506 
hh. Curing Variance between Writ and Declaration [§ 668] p 506 
li. Curing Misjoinder of Causes of Action or Duplicity [§ 669] p 506 
jj. Matters Occurring after Action Brought [§ 670] p 506 
kk. Introduction of New or Different Cause of Action or Claim [§§% 
671-684] p 507 
(aa) Propriety in General {[§ 671] p 507 
(bb) Time at Which Sought [§ 672] p 509 
(cc) What Constitutes [§§ 673-683] p 509 
aaa. In General [§ 673] p 509 
bbb. Restatement [§ 674] p 513 
cee. Amplification or Elaboration [§§ 675-677] p 513 
(aaa) In General [§ 675] p 513 
(bbb) Making Allegations More Definite and 
Certain [§ 676] p 514 
(ccc) Additional Allegations [§ 677] p 514 
ddd. Remedying Defects in Statement [§ 678] p 515 
eee. Varying Statement [§ 679] p 516 
fff. Varying Form or Description of Debt or Obliga- 
tion [§§ 680-682] p 517 
(aaa) In General [§ 680] p 517 ; 
(bbb) Judgment Recovered on Original Claim 
[§ 681] p 517 
(cee) Change as to Oral or Written Character 
of Contract [§ 682] p 518 
gee. Changes as to Parties [§ 683] p 518 
(dd) Determination of Question [§ 684] p 518 
fl. Change in Nature or Form of Action [§§ 685-694] p 519 
(aa) In General [§ 685] p 519 
(bb) Change from Law to Equity or from Equity to Law [§ 
686] p 520 
(cc) Change from Common-Law to Statutory or from Statu- 
tory to Common-Law Action [§ 687] p 521 
(dd) Change from One Statute to Another [§ 688] p 522 
(ee) Change from Domestic to Foreign Law or Vice Versa 
[§ 689] p 522 
(ff) Change from State to Federal Law or Vice Versa [§ 690] 
p 522 
(gg) Change from One Form of Action upon Contract to An- 
other [§ 691] p 522 
(bh) Change from One Form of Action in Tort to Another 
[§ 692] p 523 
(ii) Change from Implied to Express or from Express to 
Implied Contract [§ 693] p 523 
(33) Hae SE: Contract to Tort and Vice Versa [§ 694] 
p 5: 
mm. Nature of, or Prayer for, Relief [§ 695] p 525 
nn. Changes as to Measure and Amount of Damages or Recovery 
[§§ 696-701] p 526 
(aa) In General [§ 696] p 526 
(bb) Increasing Damages or Recovery Claimed [§ 697] p 527 
(cc) Reducing Damages or Recovery Claimed [§ 698] p 528 
(dd) Time of Amendment [§§ 699-701] p 528 
aaa. In General [§ 699] p 528 — 
bbb. After Verdict [§ 700] p 529 
cece. After Judgment [§ 701] p 529 
(3) Amendment of Plea or Answer [§§ 702-719] p 529 
(a) In General [§ 702] p 529 
(b) Pleadings Amendable [§§ 703-707] p 530 
aa. In General [§ 703] p 530 


a a a a a a TI aa a a a 
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bb. Pleas in Abatement or to the Jurisdiction [§ 704] p 531 
ec. Notice of Special Defense [§ 705] p 531 
dd. Affidavit of Defense [§ 706] p 531 
ee. Counterclaim or Set-Off [§ 707] p 531 
(ec) Condition of Cause and Time for Amendment [§ 708] p 532 
(d) Subject Matter of Amendments [§§ 709-719] p 534 
aa. In General [§ 709] p 534 
bb. Unnecessary or Useless Amendments [§ 710] p 534 
ce. Amendments for Purpose of Delay [§ 711] p 535 
dd. Inconsistent Amendments [§ 712] p 535 
ee. Insufficient, Sham, or Frivolous Defenses [§ 713] p 535 
ff» Matters Previously Known [§ 714] p 535 
ge. Newly Discovered Matter [§ 715] p 536 
hh. Denial or Contradiction of Admissions or Denials [9 716] p 536 
u. Adding Defenses [§ 717] p 537 
jj. Changing Defense or Issues [§ 718] p 538 
kk. Set-Off, Counterclaim, and Other Cross Demands [§ 719] p 539 
) Amendment to Cross Complaint or Petition [§ 720] p 040 
) Amendment of Replication or Reply [§§ 721-723] p 540 
(a) In General [§ 721] p 540 . 
(b) Time [§ 722] p 540 
(ce) Subject Matter [§ 723] p 541 
(6) Amendment of -Demurrer [§§ 724-726] p 541 
(a) In General [§ 724] p 541 
(b) Time [§ 725] p 541 
(c) Subject Matter [§ 726] p 541 
g. Application for Leave To Amend [S$ To7-T47] p 542 
(1) Requisites of Application [§ 727] p 542 
(2) Showing and Affidavits [§ 728] p 542 
(3) Determination and Matters Considered [§ 729] p 543 
(4) Order or Decision [§§ 730-747] p 544 
(a) Form and Contents [§§ 730-733] p 544 
aa. In General [§ 730] p 544 
bb. Lee a as to Contents and Status of Amendment [§ 731] p . 
ce. Provision as to Time for Amendment [§ 732] p 544 - 
dd. Permission to Adverse Party To Plead [§ 733] p 544 
(b) Time of Rendition [§ 734] p 544 
(c) Terms and Conditions [§§ 735-742] p 544 
aa. Discretion of Court in General [§ 735] p 544 
bb. Grant of Time To Plead or Prepare for Trial [§ 736] p 545 
ce. Submission to New Trial [§ 737] p 546 
dd. Retention of Place on Calendar [§ 738] p 546 
ee. Operation and Effect of Conditions [§ 739] p 546 
ff. Compliance with Conditions [§ 740] p 546 
e. Waiver [§ 741] p 547 
hh. Acceptance of Conditions [§ 742] p 547 
(d) Entry and Filing [§§ 743-744] p 547 
aa. In General [§ 743] p 547 
bb. Nune Pro Tune Orders [§ 744] p 547 
) Amendment, Modification, and Vacation [§ 745] p 547 
(f) Operation and Effect [§ 746] p 547 
(g) Compliance with Order [§ 747] p 547 
h. Necessity for Actual Amendment [§ 748] p 548 
8. Form and Sufficiency of Amendments [§§ 749-753] p 549 - 
a. In General [§ 749] p 549 
b. Mode of Making Amendment [§§ 750-753] p 549 
(1) In General [§ 750] p 549 
(2) By Interlineation [§ 751] p 549 
(3) By Reference to Original Pleading for Allegations Not ee [§ 752] p 550 
(4) By Rewriting Pleading To Embody Amendment [§ 753] P 550 
9. Notice of Amendment or Application [$$ 754-757] p 550 
a. In General [§ 754] p 550 
b. Amendments of Cowrse [§ 755] p 551 
ce. Notice of Application [§ 756] p 552 
d. Waiver of Notice [§ 757] p 552 
10. Answering Matters Introduced by Amendment [§§ 758-765] p 552 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a. Amendments by Plaintiff [§§ 758-762] p 552 
(1) Right To Answer [§ 758] p 552 
(2) Subject Matter and Form of Answer [§ 759] p 553 
(3) Necessity [§ 760] p 553 
(4) Time [§ 761] p 554 
(5) Effect [§ 762] p 554 
b. Amendment by Defendant [§ 763] p 554 


11. Demurrer to Amended Pleading [§‘ 764-772] p 554 


Right To Demur [§ 764] p 554 

Necessity of Demurrer [§ 765] p 555 

Time [§ 766] p 555 

Grounds [§ 767] p 555 

Scope and Effect [S$ 768-770] p 556 
(1) In General [§ 768] p 556 
(2) Matters Considered [§ 769] p 556 
(3) Admissions [§ 770] p 557 

f. Decision or Judgment [§ 771] p 557 

ge. Amendment or Pleading Over [§ 772] p 557 


AD ey ES 


12. Operation and Effect of Amendment [§§ 773-782] p 558 


a. Superseding of Original Pleadings [§§ 773-776] p 558 
(1) In General [§ 773] p 558 
(2) Adding or Withdrawing Counts [§ 774] p 560 
(3) Statutory Provisions [§ 775] p 560 


(4) Purposes for Which Original Pleading May Be Considered [§ 776] p 560 


. Relation Back and Beginning of New Action [§ 777] p 560 
. Cure or Waiver of Error [§ 778] p 561 


. Conforming Pleadings to Proof [§ 780] p 562 
Trial of Issues [§ 781] p 562 
Amendment Improperly Allowed or Erroneous [§ 782] p 562 


b 
e 
d. Effect upon Pending Demurrer, Plea in Abatement, or Motion [§ 779] p 561 
e 
f 


Soe 


B Pleas Puis Darrein Continuance [§§ 783-790] p 562 


. Definition, Nature, and Office [§ 783] p 562 

. Subject Matter and Grounds in General [§ 784] p 563 
. Time To Plead and Leave of Court [§ 785] p 563 

. Form and Sufficiency [§ 786] p 564 


Operation and Effect [§ 787] p 564 


. Reply to Plea [§ 788] p 566 
. Demurrer or Motion to Plea [§ 789] p 566 


. Amendment or Abandonment of Plea [§ 790] p 566 


CG: Supplemental Pleadings [§§ 791-810] p 566 
1. In General [§ 791] p 566 


7. 
8. 
9). 
10. 
10 


2. Nature and Office [8 "792 p 567 

3. Right To File and Leave of Court [§ 793] p 568 

4, 

5. Supplemental Petition or Complaint [\§ 795-800] p 570 


Application and Notice [§ 794] p 569 


In General [§ 795] p 570 

New or Different Cause of Action or Relief [§ 796] p 571 
Insufficient Original Cause of Action [§ 797] p 573 
Action Prematurely Brought [§ 798] p 573 

Time for Filing [§ 799] p 573 

Sufficiency and Effect [§ 800] p 573 


ro aoe 


. Supplemental Answer [§§ 801-805] p 574 


a. In General [§ 801] p 574 
b. Right To File and Leave of Court [§ 802] p 575 
ec. Pleading New Defense [§ 803] p 577 
d. Time for Filing [§ 804] p 577 
e. Operation and Effect [§ 805] p 577 
Supplemental Affidavit of Defense [§ 806] p 578 
Supplemental Reply [§ 807] p 579 
Answer to Supplemental Complaint or Petition [§ 808] p 579 
Reply to Supplemental Answer [\ 809] p 579 
Demurrer or Hxception to Supplemental pe ae [§ 810] p 579 


D. Further and Additional Pleadings [§ 811] p 579 
EK. Repleader [§§ 812-814] p 580 


ile 


2. 


3. 


pas aliens po a aa nn ina pee men ken nian TR siT ge a1 11, an Le 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Nature of Repleader [§ 812] p 580 
When Granted [§ 813] p 581 
Who May Obtain [§ 814] p 581 
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IX. SIGNATURE AND VERIFICATION [(§§ 815-864] p 581 
A. Signature [§§ 815-823] p 581 
1. Necessity [§§ 815-818] p 581 
a. In General [§ 815] p 581 
b. Amended Pleadings [§ 816] p 582 
c. Copies Served [§ 817] p 582 
d. Effect of Omission of Signature [§ 818] p 582 
2. Who May or Must Sign [§ 819] p 582 
3. Time of Signing [§ 820] p 582 
4. Requisites and Sufficiency [§§ 821-823] p 582 
a. In General [§ 821] p 582 
b. Office Address of Counsel or Party [§ 822] p 583 
e. Signature to Verification as Signature to Pleading [§ 823] p 583 
B. Verification [§§ 824-864] p 583 
1. Definition [§ 824] p 583 
2. Necessity [§§ 825-846] p 583 
a. In General [§ 825] p 583 
b. Pleas and Answers [§§ 826-828] p 584 
(1) Dilatory Pleas [§ 826] p 584 
(2) Pleas in Bar [§ 827] p 585 
(3) Pleas Puis Darrein Continuance [§ 828] p 585 
. Reply [§ 829] p 585 
Demurrers [§ 830] p 585 
Pleadings Subsequent to Verified Pleadings [§ 831] p 585 
Pleadings Denying Incorporation or Partnership [{§ 832] p 586 
Pleadings Denying Agency or Authority or Nonexistence Thereof [§ 833] p 586 
. Pleadings Relating to Written Instruments [§§ 834-842] p 586 
(1) Denial of Execution [§§ 834-836] p 586 
(a) In General [§ 834] p 586 
(b) Applicability of Rule [§§ 835-836] p 587 
aa. In General [§ 835] p 587 
bb. Particular Instruments [§ 836] p 588 
(2) Denial of Ownership of Instrument Sued On [§ 837] p 590 
(3) General Issue or Denial [§ 838] p 590 
(4) Want or Failure of Consideration [§ 839] p 590 
(5) Alteration [§ 840] p 590 
(6) Forgery [§ 841] p 591 
(7) Effect of Failure To Verify [§ 842] p 591 
i. Actions by or against Executors and Administrators [§ 843] p 592 
j. Exhibits [§ 844] p 592 
k. Amended Pleadings [§ 845] p 592 
l. Haceptions to Rules Requiring Verification [§ 846] p 592 
3. Persons Who May or Must Verify [§§ 847-850] p 593 
a. In General [§ 847] p 593 
b. Where Several Parties Join in Pleading [§ 848] p 593 
ce. Where Several Parties Plead Separately [§ 849] p 594 
d. Agent or Attorney [§ 850] p 594 
4. Time [§§ 851-852] p 595 
a. When Required [§ 851] p 595 
b. When Effective [§ 852] p 596 
5. Form, Requisites, and Sufficiency. [§§ 853-858] p 596 
a. Form [§ 853] p 596 
b. Requisites and Sufficiency [§§ 854-858] p 596 
(1) In General [§ 854] p 596 
(2) Knowledge, Information, and Belief [§ 855] p 597 
(3) Verification by One Not Party to Record [§§ 856-858] p 598 
(a) In General [§ 856] p 598 
(b) Knowledge, Information, and Belief [§ 857] p 599 
(c) Sa of Instrument on Which Action or Defense Based |§ 858] p 
6. Signature [§ 859] p 600 
7. Jurat [§§ 860-861] p 601 
a. In General [§ 860] p 601 
b. Who May Administer Oath [§ 861] p 601 
8. Amendment [§ 862] p 601 
9. Effect [§§ 863-864] p 601 
a. In General [§ 863] p 601 
b. Defective Verification [§ 864] p 602 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
[49 C. J.—2] 


PR ino B6 


18 [49 C.J.] PLEADING 


X. PROFERT, OYER, AND EXHIBITS [§§ 865-884] p 602 
A. Profert and Oyer [§§ 865-875] p 602 


1. Profert [§§ 865-869] p 602 
a. Definition and General Nature [§ 865] p 602 
b. When Necessary or Proper [§ 866] p 603 
ce. Excuse for Failure To Make [$$ 867-868] p 604 
(1) In General [§ 867] p 604 
(2) Pleading Excuse [§ 868] p 604 
d. Form [§ 869] p 605 
2. Oyer [§§ 870-874] p 605 
a, Definition and General Nature [§ 870] p 605 
b. When Necessary or Proper [§ 871] p 606 
e. Time To Demand [§ 872] p 607. 
d. Form [§ 873] p 607 
e. Compliance [§ 874] p 607 
3. Effect of Profert and Oyer [§ 875] p 609 


B. Exhibits [§§ 876-884] p 610 


1. Necessity and Propriety [§§ 876-878] p 610 
a. In General [§ 876] p 610 
b. Failure To Annex or File, and Excuse Therefor [§ 877] p 613 
ce. Production and Inspection of Copies of Instruments Referred to in Pleading [§ 878] p 
613 
2. Requisites and Sufficiency of Annexation or Filing [§§ 879-881] p 614 
a. In General [§ 879] p 614 
b. One Exhibit for Several Counts or Pleadings [§ 880] p 615 
ce. Where Identic Instruments Sued On [§ 881] p 616 
3. Effect of Annexation or Filing [§§ 882-884] p 616 
a. Exhibit as Part of Pleading [§ 882] p 616 
b. Variance [§ 883] p 619 
c. Unnecessary or Insufficient Exhibits [§ 884] p 621 


XI. BILL OF PARTICULARS [§{§ 885-918] p 622 


DaowP 


Aa 


ae 


N. 
O. Failure To Furnish Bill of Particulars and Defective Bill [§§ 913-917] p 647 


aia 
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Nature and Function [§ 885] p 622 
Right to Particulars in General [§ 886] p 624 
Power and Discretion of Court [§ 887] p 625 
Causes and Claims in Which Particulars May Be Required [§§ 888-889] p 626 
1. Causes in General [§ 888] p 626 
2. Defenses [§ 889] p 627 
Parties Who May Demand Bill [§ 890] p 628 
Scope of Bill [§ 891] p 628 
me of Bill [§§ 892-896] p 628 
1. In General [§ 892] p 628 
2. As Part of Pleading rg 893] p 628 
3. Limiting or Enlarging Pleading and Proof [§ 894] p 629 
4. Variance and Inconsistency [§ 895] p 630 
5. When Unnecessary or Insufficient [§ 896] p 630 
What Particulars May Be Had [§§ 897-901] p 630 
1. In General [§ 897] p 630 
2. Particulars of Contract Relations [§ 898] p 632 
3. Particulars as to Torts [§ 899] p 635 
4, Evidence, Theory, and Arguments [§ 900] p 637 
5. Denials or Admissions [§ 901] p 638 
Knowledge of Parties as Affecting Right to Particulars [§ 902] p 639 
Ability To Furnish Particulars as Affecting Right to Bill [§ 903] p 640 
Demand or Application for Bill [§§ 904-908] p 640 
1. In General [§ 904] p 640 
2. Time for Application [§ 905] p 641 
3. Form and Contents of Application [§ 906] p 642 
4. Accompanying Affidavit [§§ 907-908] p 642 
a. In General [§ 907] p 642 
b. By Whom Made [§ 908] p 643 
Order of Court [§ 909] p 644 
Form and Requisites of Bill [§§ 910-911] p 645 
1. In General [§ 910] p 645 
2. Verification [§ 911] p 647 
Amendment of Bill [§ 912] p 647 


1. In General [§ 913] p 647 
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2. Further or Additional Bill [§ 914] p 648 

3. Time of Objection and Waiver [§ 915] p 649 

4. Exclusion of Evidence [§ 916] p 649 

5. Immaterial Variance or Mistake [§ 917] p 650 
P. Withdrawal and Abandonment of Bill [§ 918] p 650 


_ XII. FILING AND SERVICE; LOST OR DESTROYED PLEADINGS; WITHDRAWAL 
AND ABANDONMENT OF PLEADINGS [§§ 919-942] p 651 
A. Filing and Service [§§ 919-931] p 651 
a“ 1. Filing Generally [§ 919] p 651 
2. Necessity for Filing [§ 920] p 652 
3. Right To File [§ 921] p 652 
4. Service Generally [§ 922] p 652 
5. Service of Amended Pleadings [§ 923] p 653 
6. Method of Service [§§ 924-926] p 654 
a. In General [§ 924] p 654 
b. On Attorney of Adverse Party [§ 925] p 654 
e. Service by Mail [§ 926] p 655 
. Sufficiency of Copy Served [§§ 927-928] p 655 
a. In General [§ 927] p 655 
b. Remedy for Failure To Serve Sufficient Copy [§ 928] p 655 
8. Proof of Service [§ 929] p 656 
9. Time for Filing and Service [§ 930] p 656 
10. Taking Pleadings from Files [§ 931] p 658 
B. Lost or Destroyed Pleadings [§§ 932-934] p 658 
1. In General [§ 932] p 658 
2. Time for Substitution [§ 933] p 659 
3. Procedure To Effect Substitution [§ 934] p 659 
C. Withdrawal of Pleadings [§§ 935-941] p 660 
1. In General [§ 935] p 660 
. Conditions on Granting Leave [§ 936] p 661 
. Time of Withdrawal [§ 937] p 661 
. What Pleadings May Be Withdrawn [§ 938] p 661 
. Who May Withdraw [§ 939] p 662 
. What Amounts to a Withdrawal [§ 940] p 663 
. Effect of Withdrawal [§ 941] p 663 
a D. Abandonment [§ 942] p 664 


_ XIII. MOTIONS [§§ 943-1143] p 664 
a A. In General [§ 943] p 664 
B. For Judgment on the Pleadings [§§ 944-973] p 666 
‘ 1. Power and Discretion of Court [§ 944] p 666 
= 2. Nature of Motion [§§ 945-947] p 668 
; a. In General [§ 945] p 668 

b. Admissions Made by Motion [§ 946] p 668 

c. Motion as Searching Record [§ 947] p 670 

3. Grounds [§§ 948-968] p 670 
. In General [§ 948] p 670 
. Failure Fo Reply [§ 949] p 672 
. Defective Pleadings in General [§ 950] p 673 
. Insufficiency of Complaint [§ 951] p 674 
Admissions in Pleadings [|§ 952] p 676 
Failure of Answer or Reply To Deny or Set Up New Matter [§ 953] p 676 
. Denials on Information and Belief or of Knowledge and Information [§ 954] p 677 
Failure To Verify Pleadings [§ 955] p 678 
. Pleading Conclusions [§ 956] p 678 
Demurrer to Good Complaint [§ 957] p 679 
. Frivolous Pleading or Demurrer [§ 958] p 679 
Departure [§ 959] p 679 : 
Pleading Filed without Authority [§ 960] p 680 
Want or Insufficiency of Affidavit of Defense [§ 961] p 680 
Incomplete Defense [§ 962] p 682 
. Several or Inconsistent Defenses [§ 963] p 683 
- Refusal To Introduce Evidence or To Go to Trial [§ 964] p 683 . 
- Admissions at Trial or Hearing and Extrajudicial Admissions; Stipulations [§ 965] 
p 683 

8. Insufficiency of Evidence [§ 966] p 683 
t. Matters Not Appearing from Pleadings [§ 967] p 683 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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u. Failure To Comply with Rule of Court [§ 968] p 684 
. Effect of Counterclaim [§ 969] p 684 
. Effect of Filing Pleading after Motion [§ 970] p 684 
. Motion by Both Parties [§ 971] p 684 
. Motion as Waiver of Right to Trial of Issue [§ 972] p 685 
. Waiver of Right To Move [§ 973] p 685 
C. To Strike [§§ 974-1029] p 685 
1. Entire Pleadings or Paragraphs [S$ 974-1012] p 685 
a. In General [§§ 974-976] p 685 
(1) Power and Discretion of Court [§ 974] p 685 
(2) Nature of Motion; Demurrer Distinguished [§ 975] p 686 
(3) Effect of Striking Out [§ 976] p 687 
b. Pleadings or Parts Thereof Which May Be Stricken [§§ 977-983] p 687 
(1) In General [§ 977] p 687 
(2) Counterclaim [§ 978] p 688 
(3) Amended and Supplemental Pleadings [§§ 979-982] p 688 
(a) In General [§ 979] p 689 
(b) Delay in Filing [§ 980] p 690 
(c) New Cause of Action or Defense [§ 981] p 691 
(d) Repetition of Previous Allegations [§ 982] p 692 
(4) Pleading Sufficient in Part [§ 983| p 692 
ce. Grounds [§§ 984-1012] p 693 
(1) In General [§ 984] p 693 
(2) Substantial Insufficiency [§§ 985-991] p 693 
(a) In General [§ 985] p 693 
(b) Whether Pleading Demurrable as Test [§ 986] p 697 
(c) Plea or Answer Contradicting Written Contract [§ 987] p 697 
(d) Lrivolous and Irrelevant Pleadings [\§ 988-989] p 697 
aa. In General [§ 988] p 697 
bb. New York Rules [§ 989] p 699 
(e) Pleading Legal Conclusions [§ 990] p 701 
(f) Miscellaneous Objections [§ 991] p 701 
(3) Sham Pleadings [§§ 992-997] p 701 
(a) Power To Strike [§ 992] p 701 : 
(b) Pleading or Parts Thereof Which May Be Stricken [§§ 993-996] p 702 
aa. In General [§ 993] p 702 
bb. Denials [§ 994] p 702 
ee. Verified Pleadings [§ 995] p 704 
dd. ee Sham in Part or Sham as to Part of Defendants [§ 996] 
; pi 
(ce) Fropriety of Granting Motion [§ 997] p 704 
(4) Defective or Irregular Pleadings [§§ 998-1005] p 706 
(a) Formal Defects in General [§ 998] p 706 
(b) Defects in ERY of Stating Cause of Action or Defense [§§ 999-1000] 
707 
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Pp 
aa. In General [§ 999] p 707 
bb. Cn ee Causes of Action or Defenses in One Count [§ 1000] 
pal 
(ec) Want of, or Defects in, Signature or Affidavit [§ 1001] p 708 
(d) Defects in Filing or Service [§§ 1002-1004] p 710 
aa. In General [§ 1002] p 710 
bb. Failure To Obtain Leave of Court [§ 1003] p 710 


ce. Defects Relating to Time or Order of Filing or Service [§ 1004] 
p 710 


(e) Unauthorized Pleadings [§ 1005] p 711 
(5) Identical Causes of Action or Defenses, and Superfluous Defenses [§ 1006] p 
711 


(6) Inconsistent Causes of Action or Defenses, and Departure [§ 1007] p 713 
(7) Misjoinder of Causes of Action [§ 1008] p 713 
(8) Pleadings Containing Scandalous Matter [§ 1009] p 714 
(9) Embarrassing Pleadings [§ 1010] p 714 
(10) Variance [§ 1011] p 716 
(11) Disobedience of Order of Court [§ 1012] p 716 
2. Allegations in Pleadings [§§ 1013-1029] p 716 
a. In General [§ 1013] p.716 
b. What May Be Stricken [§§ 1014-1027] p 718 
(1) Immaterial, Irrelevant, or Redundant Allegations [§§ 1014-1020] p 718 
(a) In General [§ 1014] p 718 


a 
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(b) Allegations of Evidence [§ 1015] p 722 
(c) Anticipating Defenses [§ 1016] p 722 
(d) Repetition of Allegations {§ 1017] p 723 
(e) Allegations Raising Issues of Law [§ 1018] p 723 
(f) Legal Conclusions [§ 1019] p 723 
(g) Matter of Inducement [§ 1020] p 723 
(2) Allegations Not Supported by Evidence [§ 1021] p 723 
(3) False or Frivolous Allegations [§ 1022] p 724 
(4) Inconsistent Allegations [§ 1023] p 724 
(5) Prayer for Relief; Allegations as to Damages [§ 1024] p 724 
(6) Scandalous Matter [§ 1025] p 725 
(7) Embarrassing Matter [§ 1026] p 725 
(8) Parts of Demurrer [§ 1027] p 725 
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€. Necessity That Moving Party Be Prejudiced by Retention of Allegations [§ 1028] p 
725 


d. Discretion of Court [§ 1029] p 726 


D. To Make More Definite and Certain [§§ 1030-1037] p 727 


Ou GW DD eH 


6. 


ts 


. In General [§ 1030] p 727 

. Distinction between Motion and Demand for Bill of Particulars [§ 1031] p 731 
. Particular Applications of Rules [§. 1032] p 732 

. Denials as Subject to Motion [§ 1033] p 735 

. Joinder or Commingling of Causes of Action or Defenses {§§ 1034-1035] p 735 


a. In General [§ 1034] p 735 
b. Motion Separately To State and Number [§ 1035] p 735 
When Motion Does Not Lie [§ 1036] p 737 
Compliance with Order; Effect of Failure or Refusal To Comply [§ 1037] p 740 


BK. To Compel Election [\§ 1038— 1052] p 741 


i 


Between Different Causes of Action [§§ 1038-1039] p 741 
a. Improper Joinder in Separate Counts [§ 1038] p 741 
b. Where Commingled in One Count [§ 1039] p 748 


2. Between Different Counts or Paragraphs Stating Same Cause of Action [§§ 1040-1041] 


wo 


p 744. 
a. The Common-Law Rule [§ 1040] p 744 
b. Under the Codes [§ 1041] p 745 


. Between Theories of Action [§ 1042] p 746 
. Between Defenses [\§ 1043-1044] p 746 


a. In General [§ 1043] p 746 
b. Defense and Counterclaim [§ 1044] p 747 


. Between Replications [§ 1045] p 747 

. Ambiguous Counts [§ 1046] p 747 

. Pleading and Demurring to Same Matter [§ 1047] p 747 
. Discretion of Court [§ 1048] p 748 

. What Constitutes Election [§ 1049] p 748 

. Effect of Election [§ 1050] p 748 

. Refusal To Obey Order of Court [§ 1051] p 749 

. Waiver of Right To Demand Election [§ 1052] p 749 


¥F. Application for Relief and Proceedings Thereon [§§ 1053-1143] p 749 


Ate 
2. 
3. 


In General [§ 1053] p 749 
Who May Make Application [§ 1054] p 749 
Time for Application [§§ 1055-1075] p 749 
a. In General [§ 1055] p 749 
b. Motion for Judgment on the Pleadings [§§ 1056-1059] p 750 
(1) In General [§ 1056] p 750 
(2) Before and after Time for Amendment [§ 1057] p 751 
(3) Before, during, and after Trial [§ 1058] p 751 
(4) Before or after Verdict [§ 1059] p 752 
e. Motion To Strike Pleading or Defense [$9 1060-1064] p 792° 
(1) In General [§ 1060] p 752 
(2) Motions on Particular Grounds [§ 1061] p 753 


(3) Under Statutes or Rules Prescribing Particular Period [§§ 1062-1063] p 753 


(a) In General [§ 1062] p 753 


(b) Leave To Move after Expiration of Prescribed Period [§ 1063] p 753 


(4) Laches and Waiver [§ 1064] p 754 

d. Motion To Strike Matter from Pleading [§§ 1065-1068] p 754 
(1) In General [§ 1065] p 754 
(2) Before or after Trial [§ 1066] p 755 


(3) Under Statutes or Rules Prescribing Particular Period [§§ 1067-1068] p 755 
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(a) In General [§ 1067] p 755 
(b) Leave To Move after Expiration of Prescribed Period [§ 1068] P 755 
e. Motion To Make More Definite and Certain [§§ 1069-1072] p 756 
(1) In General [§ 1069] p 756 
(2) Before and after Trial [§ 1070] p 756 
(3) Statutes or Rules Prescribing Particular Periods [§§ 1071-1073] p 756 
(a) In General [§ 1071] p 756 
(b) Leave To Move after Expiration of Prescribed Period [§ 1072] p 757 
f. Motion To Compel Election [§§ 1073-1074] p 757 
(1) In General [§ 1073] p 757 
(2) Before, during, and after Trial [§ 1074] p 757 
g. Motion To Compel Separate Statement [§ 1075] p 758 
4. Place for Motion [§ 1076] p 758 
5. Before Whom Made [§§ 1077-1078] p 758 
a. In General [§ 1077] p 758 
b. At Chambers or in Vacation [§ 1078] p 759 
6. Order of Proceedings [§§ 1079— ~1081] p 759 
a. In General [§ 1079] p 759 
b. Motion for Judgment on the Pleadings [§ 1080] p 759 
ce. Motion To Strike [§ 1081] p 760 
7. Form and Requisites of Motion in General [§$ 1082-1088) p 760 
a. Written or Oral [§ 1082] p 760 
b. Specifying Grounds of Objection [§ 1083] p 760 
ce. Specifying Nature of Relief Sought [§§ 1084-1086] p 762 
(1) In General [§ 1084] p 762 
(2) More than One Kind of Relief [§ 1085] p 762 
(3) Alternative Relief [§ 1086] p 762 
d. Verification [§ 1087] p 762 
e. Filing [§ 1088] p 762 
8. Notice of Motion [§§ 1089- 1093] p 763 
a. Necessity [§ 1089] p 763 
b. Sufficiency [§ 1090] p 763 
ce. Time of Notice [§ 1091] p 764 
d. Supplementary Notice [§ 1092] p 764 
e. Waiver [§ 1093] p 764 
9. Hearing; Scope of Inquiry [§§ 1094-1105] p 764 
a. In General [§ 1094] p 764 
b. Evidence [§§ 1095-1098] p 764 
(1) In General [§ 1095] p 764 
(2) Extrinsic Evidence; Affidavits [§§ 1096-1098] p 764 
(a) In General [§ 1096] p 764 
(b) To Show Pleading False [§§ 1097-1098] p 765 
aa. In General [§ 1097] p 765 
bb. Verified Pleadings [§ 1098] p 766 
ce. Particular Motions [§§ 1099-1104] p 766 
(1) Motion for Judgment on the Pleadings [§§ 1099-1102] p 766 
(a) In General [§ 1099] p 766 
(b) Bill of Particulars [§ 1100] p 768 
(ec) Instruments [§ 1101] p 768 
(d) Questions of Law and Fact [§ 1102] p 768 
(2) Motion To Strike [§§ 1103-1104] p 769 
(a) Entire Pleading or Defense [§ 1103] p 769 
(b) Particular Allegations [§ 1104] p 769 
d. Time of Hearing [§ 1105]. p 770 
10. Decision [§§ 1106-1107] p 770 
a. In General [§ 1106] p 770 
b. Time [§ 1107] p 770 
11. Relief Granted [§§ 1108-1115] p 770 
a. In General [§ 1108] p 770 
b. On Particular Motions [§§ 1109-1115] p 771 
(1) Motion for Judgment on the Pleadings [§§ 1109-1112] Pp 771 
(a) In General [§ 1109] p 771 
(b) Effect of Default after Denial of Motion [§ 1110] p 771 
(e¢) Affirmative Relief [§ 1111] p 771 
(d) Amount and Extent of Relief [§ 1112] p 771 
(2) Motion To Make More Definite and Certain [§ 1113] joel 
(3) Motion To Strike [§§ 1114-1115] p 771 
(a) Entire Pleading or Defense Ts 1114] p 771 
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(b) Portion of Pleading [§ 1115] p 772 
12. Order [§§ 1116-1133] p 772 
a. Form and Requisites [§§ 1116-1119] p 772 
(1) In General [§ 1116] p 772 
(2) What Constitutes [§ 1117] p 772 
(3) Recitals [§ 1118] p 772 
(4) Award of Relief [§ 1119] p 772 
Terms and Conditions [§ 1120] p 773 
. Entry and Filing [§ 1121] p 773 
Amendment, Modification, and Vacation [§ 1122] p 773 
. Construction [§ 1123] p 773 
. Operation and Effect of Order [§§ 1124-1133] p 774 
(1) In General [§ 1124] p 774 
(2) On Motion for Judgment on the Pleadings [§ 1125] p 774 
(3) On Motion To Strike [§§ 1126-1131] p 774 
(a) Entire Pleading or Defense [§§ 1126-1129] p 774 
aa. In General [§ 1126] p 774 
bb. Restoration of Former Pleadings [§ 1127] p 775 
ce. Annexed Instruments [§ 1128] p 775 
dd. Effect on the Action [§ 1129] p 775 
(b) Particular Allegations [§§ 1130-1131] p 775 
aa. In General [§ 1130] p 775 
bb. Right To Proceed with Trial [§ 1131] p 776 
(4) On Motion To Make More Definite and Certain [§ 1132] p 776 
(5) On Motion To Have Pleading Declared True and Confessed [§ 1133] p 776 
13. Amending and Pleading Over [§§ 1134-1138] p 776 
a. Right To Amend [§ 1134] p 776 
b. Compulsory Amendment [§ 1135] p 778 
ce. Sufficiency of Amendment [§ 1136] p 778 
d: Time and Waiver [§ 1137] p 778 
Effect of Amendment on Motion [§ 1138] p 779 
14, Final Judgment on the Pleadings [§§ 1139- 1142) p 779 
a. In General [§ 1139] p 779 
b. On Whose Motion Rendered [§ 1140] p 779 
c. Time [§ 1141] p 780 
d. Operation and Effect [§ 1142] p 780 
15. Rehearing [§ 1143] p 780 


XIV. ISSUES, PROOF, AND VARIANCE [§§ 1144-1211] p 780 
A. Issues [§§ 1144-1159] p 780 
1. In General [§ 1144] p 780 
2. Joinder of Issue [§ 1145] p 781 
3. Immaterial Issues [§ 1146] p 781 
4. Formation of Issues [§§ 1147-1159] p 782 
a. In General |§ 1147] p 782 
b. Limitation or Enlargement by Consent [§ 1148] p 782 
ce. Issues of Law [§ 1149] p 782 
d. Issues of Fact [§§ 1150-1152] p 783 
(1) In General [§ 1150] p 783 
(2) Denials of Immaterial Matters [§ 1151] p 783 
(3) Denials of Conclusions [§ 1152] p 783 
. Pleas of General Issue [§ 1153] p 784 
. General Denials [§ 1154] p 784 
. Qualified General Denials [§ 1155] p 785 
. Unverified General Denials [§ 1156] p 785 
. Joinder of Issue [§ 1157] p 785 
General Replication [§ 1158] p 785 
General Rejoinder [§ 1159] p 785 
B. Proof [99 1160-1186] p 785 
1. What Must Be Proved [§§ 1160-1166] p 785 
a. In General [§ 1160] p 785 
b. Several Causes of Action or Defenses [§ 1161] p 786 
c. Surplusage [§ 1162] p 787 
d. Matters Admitted by Pleadings [§§ 1163-1166] p 788 
(1) In General [§ 1163] p 788 
(2) Matters Admitted by Failure To Deny [§ 1164] p 790 
{3) Matters Admitied by Failure To Verify Denial [§ 1165] p 791 
(4) Admissions in Notice under General Issue [§ 1166] p 791 
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2. Conformity of Pleadings and Proof [§§ 1167- ma p 791 
a. In General [§ 1167] p 791 
b. Matters Arising after Commencement of ane [§ 1168] p 794 
ce. Matters Eliminated from Case [§ 1169] p 795 
d. Matters Deemed Controverted without Further Pleading [§ 1170] p 795 
e. Immaterial Allegations [§ 1171] p 795 
f. Several Counts or Defenses [§ 1172] p 795 
e. Set-Off or Counterclaim [§ 1173] p 796 
> h. Sufficiency of Allegations To Admit Proof [§$ 1174-1176] p 796 
(1) In General [§ 1174] p 796 
(2) Fraud [§ 1175] p 796 
(3) Title, Ownership, and Possession [§ 1176] p 797 
i. Evidence Admissible under General Issue [§§ 1177-1181] p 797 
(1) In General [§ 1177] p 797 
(2) Matters Arising after Issue Joined or Suit Commenced [§ 1178] p 797 
(3) Statutory Provisions and Rules of Court [§ 1179] p 798 
(4) Recoupment [§ 1180] p 798 
(5) Set-Off [§ 1181] p 799 
j. Evidence Admissible under General Denial [§§ 1182-1183] p 799 
(1) In General [§ 1182] p 799 
(2) New Matter [§ 1183] p 800 
k. Evidence Admissible under Affidavit of Defense or Affidavit of Merits [§ 1184] P 802 
]. Title or Ownership [§ 1185] p 803 
m. Bill of Particulars [§ 1186] p 803 
C. Variance between Allegations and Proof [§§ 1187-1211] p 804 
1. In General [§ 1187] p 804 
2. Material Variance Essential [§ 1188] p 807 
3. Requisites of Material Variance [§§ 1189-1192] p 807 
a. In General [§ 1189] p 807 
b. Materiality to Issue [§ 1190] p 808 
ce. Prejudice to Adverse Party [§§ 1191-1192] p 810 
(1) In General [§ 1191] p 810 
(2) Failure of Proof [§ 1192] p 812 
4. Application of Rules [§§ 1193-1211] p 812 
Bills of Particulars and Notices under General Issue [§ 1193] p 812 
. Set-Off or Counterclaim [§ 1194] p 812 
. Allegations under Videlicet [§ 1195] p 813 : 
Nature and Extent of Relief Claimed [§ 1196] p 813 
Parties [§ 1197] p 813 
Title or-Interest [§ 1198] p 814 
. Matters of Description [§ 1199] p 814 
. Time [§ 1200] p 815 
. Place [§ 1201] p 815 
. Amount or Value [§ 1202] p 815 
Property or Other Subject Matter [§ 1203] p 816 
Written Instruments [§§ 1204-1210] p 816 
(1) In General [§ 1204] p 816 
(2) Parties to Instrument [§ 1205] p 817 
(3) Date of Instrument [§ 1206] p 817 
(4) Place of Execution or Payment [§ 1207] p 817 
(5) Consideration [§ 1208] p 817 
(6) Property Described in Instrument [§ 1209] p 817 
(7) Names of Persons [§ 1210] p 817 
m. Judicial Records [§ 1211] p 818 
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XV. DEFECTS AND OBJECTIONS, AND CURE OR WAIVER THEREOF [§§ 1212-1303] p 818 
A. In General [§ 1212] p 818 
B. Time and Mode of Raising Objections [§§ 1213-1225] p 818 
1. In General [§ 1213] p 818 
. To Choice of Remedy or Form of Action [§ 1214] p 820 
. To Duplicity and Misjoinder or Commingling of Causes of Action [§ 1215] p 820 
- To Failure To State Cause of Action or Defense [§§ 1216-1218] p 820 
a. In General [§ 1216] p 820 
b. Objection to Evidence [§§ 1217-1218] p 821 
(1) In General [§ 1217] p 821 
(2) Comparison with Demurrer [§ 1218] p 823 
5. To Uncertainty, Indefiniteness, or Conclusions [§ 1219] p 824 
6. To Lack or Insufficiency of Exhibit or Bill of Particulars [§ 1220] p 824 
. \ 
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7. To Allegations of Damages [§ 1221] p 825 
8. To Want or Insufficiency of Verification [§ 1222] p 825 
9. To Amendments and Rulings Relating Thereto [§ 1223] p 825 
10. To Rulings on Motions or Demurrers [§ 1224] p 825 
Ll. To Variance or Inadmissibility of Evidence under Pleadings [§ 1225] p 826 
C. General Effect of Lack of Proper and Timely Objections [§§ 1226-1227] p 827 
1. To Pleadings or Rulings [§ 1226] p 827 
2. To Evidence or Variance [§ 1227] p 828 
D. Waiver of, or Estoppel To Assert, Objections [§§ 1228-1267] p 829 
1. To Pleadings Generally [§§ 1228-1245] p 829 
- In General [§ 1228] p 829 
By Making, or Failing To Make, Motion [§ 1229] p 831 
By Demurrer [§ 1230] p 832 
By Failure To Except [§ 1231] p 833 
By Failure To Return Copy of Pleading or Exhibit [§ 1232] p 833 
By Obtaining Extension of Time To Plead [§ 1233] p 833 
By Pleading Over or Going to Trial without Objection [§§ 1234-1242] p 833 
(1) In General [§ 1234] p 833 : 
(2) Particular Faults or Defects [§§ 1235-1242] p 837 
(a) In Form or Theory of Action [§ 1235] p 837 
(b) Impropriety of Cross Demand [§ 1236] p 837 
(¢) Misjoinder, Commingling, or Splitting of Causes of Action or Defenses 
[§ 1237] p 838 
(d) Failure To State Cause of Action, Defense, or Material Fact [§§ 1238- 
1240] p 839 
aa. Cause of Action [§ 1238] p 839 
bb. Defense [§ 1239] p 840 
cc. Material Fact [§ 1240] p 841 
(e) Want or Insufficiency of Subscription or Verification [§ 1241] p 841 
(f) Other Matters [§ 1242] p 841 
h. By Supplying Omitted Allegation [§ 1243] p 843 
i. By Introduction of, or Failure To Object to, Evidence [§ 1244] p 843 
j. By Admission, Agreement, or Submission [§ 1245] p 843 
2. To Want of Pleading or Issue [§§ 1246-1249] p 844 
a. In General [§ 1246] p 844 
b. By Going to Trial [§ 1247] p 845 
c. By Participating in Trial or Introducing, or Failing To Object to, Evidence [§ 1248} 
p 846 
d. Treatment Accorded Case or Issues by Court [§ 1249] p 847 
To Want or Insufficiency of Bill of Particulars [§ 1250] p 847 
. To Demurrers or Lack of Joinder Therein [§ 1251] p 848 
. To Motions [§ 1252] p 848 
To Amended or Supplemental Pleadings [§ 1253] p 848 
. To Rulings, or Lack Thereof, on Pleadings [§§ 1254-1264] p 849 
a. In General [§ 1254] p 849 
b. Demurrers or Exceptions [§§ 1255-1260] p 849 
(1) Allowance of Filing [§ 1255] p 849 
(2) Failure of Court To Pass upon [§ 1256] p 849 
(3) Sustaining [§§ 1257-1258] p 850 
(a) In General [§ 1257] p 850 
(b) Waiver by Further Pleading or Leave Therefor [§ 1258] p 859 
(4) Overruling [§§ 1259-1260] p 852 
(a) In General [§ 1259] p 852 
(b) Waiver by Pleading Over to, or Going to Trial upon, Merits [§ 1260] p 
852 
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e. Motions [§§ 1261-1263] p 855 
(1) Lack of Ruling or Order [§ 1261] p 855 
(2) Granting or Sustaining [§, 1262] p 855 
(3) Denying or Overruling [§ 1263] p 856 
d. Amended, Supplemental, or Substituted Pleading [§ 1264] p 85 
8. To Evidence [§§ 1265-1267] p 858 
a. As Not within Issues [§ 1265] p 858 
b. On Ground of Variance [§ 1266] p 859 
c. On Ground of Insufficiency of Pleadings [§ 1267] p 862 
EB. Cure or Aider [§§ 1268-1303] p 862 
1. In General [§ 1268] p 862 
2. By Other Pleadings or Parts of Same Pleading [§§ 1269-1277] p 862 
a, Other Parts of Same Pleading [§ 1269] p 862 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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b. Other Pleadings [§§ 1270-1277] p 863 
(1) In General [§ 1270] p 863 
(2) Of Same Party [§ 1271] p 863 
(3) Of Another Party on Same Side [§ 1272] p 863 
(4) Of Adverse Party [§§ 1273-1276] p 863 
(a) In General [§ 1273] p 863 
(b) Defects or Omissions in Plaintiff’s Pleading [§§ 1274-1275] p 864 
aa. In General [§ 1274] p 864 
bb. Aider or Cure by Denials or Negative Allegations [§ 1275] p 866 
(ec) Defects or Omissions in Defendant’s Pleading |S 1276] p 867 
(5) As Affected by Time and Mode of Objection [§ 1277] p 867 
3. By Evidence [§ 1278] p 868 
4. By Trial Generally [§ 1279] p 869 
5. Cure by Verdict or Judgment [§§ 1280-1303] p 869 
a. General Consideration [§§ 1280-1282] p 869 
(1) Statement of Rule [§ 1280] p 869 
(2) Dependent on Failure To Object [§ 1281] p 870 
(3) Defects in Collateral Parts of Pleading [§ 1282] p 871 
b. Nature of Defects or Omissions Cured [§§ 1283-1284] p 871 
(1) In General [§ 1283] p 871 
(2) Formal or Substantial Defects [§ 1284] p 872 
ce. Particular Defects or Omissions [§§ 1285-1303] p 873 
(1) Defective Allegation of Cause of Action or Defense [§ 1285] p 873 
(2) Failure To State Cause of Action or Defense [§ 1286] p 877 
(3) Wrong Theory or Form of Action [§ 1287] p 879 
(4) Misjoinder of Causes of Action, and Duplicity [§ 1288] p 879 
° (5) Want or Informality of Issue [§§ 1289-1291] p 879 
(a) In General [§ 1289] p 879 
(b) Want of Replication or Reply [§ 1290] p 880 
(e) Want of Pleadings Subsequent to Replication [§ 1291] p 880 
(6) Wrong or Inappropriate Pleas [§ 1292] p 880 
(7) Assignment of Breach [§ 1293] p 880 
(8) Averment of Consideration and Promise [§ 1294] p 880 
(9) Averment of Value and Damages [§ 1295] p 881 
(10) Averments in Actions for Negligence [§ 1296] p 881 
(11) Averment of Time [§ 1297] p 883 
(12) Averment of Title [§ 1298] p 884 
(13) Description of Property [§ 1299] p 884 
(14) Want of, or Defects in, Venue, or in Filing or Verification [§ 1300] p 884 
(15) Profert, Exhibits, and Bill of Particulars [§ 1301] p 835 
(16) Variance [§ 1302] p 885 
(17) Miscellaneous Defects [§ 1303] p 885 


CROSS REFERENCES* 


Abandonment § 15. Adverse Possession §§ 567-584 (adverse possession gen- 
Abatement and Revival 1 C. J. p 15. erally); § .648 (adverse possession of chattels); § 
Abortion § 123. ; 665 (presumption of lost grant). 

Absentees § 50. Affidavits 2 C. J. p 314. 

Abstracts of Title § 17. Agency §$ 609-633. 

Accession § 13. Agriculture § 22 (actions against agricultural socie- 
Accident Insurance §§ 237-275. ties): § 42 (actions for price of fertilizers); § 52 (pen- 
Accord and Satisfaction §§ 110-141. alty or damages for failure to destroy weeds); § 58 


(foreclosure of lien for killing insects); §§ 102, 103 
(action to enforce agricultural lien); §§ 109, 110 
(attachment to enforce agricultural lien); §§ 117, 124 
(summary warrant or fieri facias to enforce agricul- 
tural lien); § 135 (proceedings to enforce thresher’s 
lien); § 142 (proceeding to enforce lien for clearing 


Accounts and Accounting §§ 29-48 (common-law action 
of account); §§ 97-128 (accounting in equity); §§ 154— 
183 (actions on accounts); § 240 (book account); §§ 
381-397 (actions on accounts stated). 

Acknowledginents §§ 291, 292 (declaration on acknowl- 
edged instrument); § 299 (action against officer for 


ete ; land). 
Pe ae Siamese Aliens § 41 (alienage of plaintiff); § 65 (proceedings 
pe Ons se D . ts P ‘ for deportation); § 83 (recovery of penalty for im- 
Adjoining Landowners § 5 (unskillful or negligent use portation of foreign laborer); § 104 (deportation of 
of property); § 11 (wrongful use of property); § Chinese); § 146 (petition for naturalization). 


18 (actions for encroachment); §§ 59-63 (removal of Alteration of Instruments §§ 157-178. 
lateral support); §§ 85, 86 (obstruction of light, air, Animals § 47 (action by bailor against bailee); § 56 


and view); § 100 (injury to, or destruction of, trees). (action by agistor for compensation); § 68 (action 
Admiralty §§ 183-229. to foreclose agistor’s lien); §§ 77, 78 (actions against 
Adoption of Children §§ 59-66 (petition in proceedings agistor); § 139 (injury to animal in breeding); §§ 
for adoption). 172-177 (damages for communication of infectious 
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*The principles of common-law pleading and of pleading under the codes and practice acts, of general applica- 
tion, are treated in this title. In conformity with the plan of Corpus Juris by which pleading relating to partic- 
ular subjects is treated with the substantive law relating thereto, special applications of the rules of pleading 
or rules of pleading of particular or limited application ‘are treated in the specific titles. For this reason the 
titles hereinafter listed should be consulted for matters relating to pleadings in particular actions or proceedings, 
in actions or proceedings for particular forms or kinds of relief, and in actions by or against particular class- 
es of persons or by or against persons in particular capacities. The rules of equity pleading are treated in the 
general title Equity and in the specific titles there referred to. Pleadings in criminal ‘prosecutions are treated 
in the general titles Criminal Law and Indictments and Informations and the specific titles there referred to. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘ disease); $5 291, 292 (recovery of Sey §§ 355-366 Bastards §§ 106, 107. 
(actions for injuries by animal); §§ 444, 445 (action | Beneficial Associations § 100. 
by owner of distrained animal); §§ 460-462 (dam- Bills and Notes. §§ 1122-1286. 
ages by trespassing animals); §§ 518-522 (injuries Bonds §§ 162-217. 


to animals); §§ 648, 649 (action by owner of im- Boundaries § 228 (statutory proceedings to establish 

pounded animal); § "681 (action for rescue). disputed line or corner); § 266 (on appeal from offi- 
Annuities § 51. cial survey); §§ 291-295 (judicial proceedings to es- 
Appeal and Error §§ 307-320 (decisions reviewable); §§ tablish boundaries). 


701-721 (necessity and sufficiency of objection to Bounties § 28. 
present question for review); §§ 792, 793 (necessity Breach of Marriage Promise §§ 42-63. 


for ruling on objection to present question for re- Bridges §§ 97-104. 

view); §§ 804, 805 (necessity and sufficiency of ex- Brokers § 54 (liability to principal); §§ 110-115 (ac- 
ception to present question for review); §§ 870-875 tions for compensation); § 161 (actions between 
(necessity and sufficiency of motion for new trial to * principal or broker and third persons). A; 
present question for review); § 1884 (amendment of Building and Construction Contracts §§ 203-213 (actions 
pleadings after transfer of cause); § 1466 (necessity for compensation); §§ 233, 234 (actions against own- 
for assignment of errors); §§ 1512-1514 (specifica- er for damages); §§ 241-244 (actions against build- 
tion of errors); §§ .1552-1556 (pleading to assign- er for damages). 

ment and joinder in error); §§ 1653-1656, 1677 (show- Building and Loan Associations § 88 (foreclon ate of 
ing in record of presentation and reservation of mortgage); § 123 (action by association); § 130 (ac- 
grounds for review); §§ 1711-1727 (inclusion in rec- tion against association); § 143 (insolvency proceed- 
ord); § 1975 (inclusion in case or statement of facts); |. ings); § 155 (actions by or against foreign associa- 
§ 2082 (inclusion in abstract of record); § 2234 (effect tions). 


of omission from record); §§ 23038-2805 (questions Burglary and Theft Insurance §§ 12, 13. 

presented for review by record); § 2573 (consideration Canals § 19. 

in determining scope of review); §§ 2611, 2612, 2636 Cancellation of Instruments §§ 143-187. 

(estoppel to allege errors); §§ 2639-2642 (amend- Carriers § 64 (refusal to transport goods); § 71 (re- 


ments of pleadings on review); §§ 2654-2656 (on trial fusal to furnish cars); §§ 425-427 (delay in delivery); 
de novo); §§ 2676-2684 (presumptions on review); §§ 534-567 (loss or injury to goods); § 684 (injunc- 
§§ 2757-2764 (reviewability of discretion of trial tion against rates); § 718 (overcharges); § 811 (dis- 
court); § 2880 (presumption as to prejudice from crimination); §§ 916-919 (actions against. connecting 
error); § 2888 (right to complain of favorable er- carriers); §§ 1215-1221 (wrongful ejection of passen- 
ror); §§ 2901-2921 (error as harmless or prejudicial); ger); §§ 1285-1287 (breach of contract to transport); 
§ 3183 (reversal for error as to grounds of decision); §§ 1407-1423 (personal injury to passenger); § 1515 
§§ 3196, 3197 (reversal for formal or trivial defects (contributory negligence of passenger); § 1550 (ac- 
or errors); § 3235 (allowing amendment on reversal); tion against palace or sleeping car company); § 1604 
§§ 3274-3282 (amendments after remand); §§ 3427, (delay or loss of baggage). 

3428 (in action on appeal bonds or er aioe Case, Action on §§ 30-60. 


Appearances §§ 28-30 (pleading as appearance); §§ 58— | Cemeteries, § 39. 
61 (irregularities in pleadings as affected); § 73 | Champerty and Maintenance § 113. 
SOR SS Ore a Ghetto Moeteapee §§ 294, 295 (actions by mortgagor 
Apprentices § 133 (enticing and harboring); § 156 , : 
as to property); §§ 316-320 (actions by mortgagee as 
Rea ot Contract): to property); § 3832 (action between mortgagor and 


Arbitration and Award §§ 507-509 (actions to set aside mortgagee); § 351 (action by mortgagee against pur- 
award); §§ 569-601 (actions to enforce award); § chaser or transferee); § 434 (action by assignee); §§ 
609-615 (pleading award in bar); §§ 695-707 (actions 544-547 (actions to foreclose); § 585 (actions to re- 
on arbitration bonds). : deem). i : 

Architects §§ 29-31 (actions by architect); §§ 40, 46 (ac- Civil Rights §§ 28-31. 
tions against architect). Clerks of Courts §§ 120, 121. 

Arrest §§ 187-190 (pleadings to obtain); § 267 (action Colleges and Universities § 48. 
on poor debtor’s bond). Collision §§ 268-273. 

Assault and Battery ss 63-99. Commerce §§ 184-186 (proceedings before commission) ; 

Assignments §§ 221-24 § 203 (enforcement or opposition to order of com- 

Assignments for Benet of Creditors § 310 deemoran mission). 


as assignee); §§ 363, 364 (actions by assignee); §§ | Gompositions with Creditors §§ 66, 

381-383 (accounting and settlement); § 424, 425 (ac- | Compromise and Settlement § 61 Coates aside); §§ 
tions by creditors to enforce trust); § 433 (conver- 71-75 (pleading agreement). 

sion of preferential act into assignment); § 474 (pro- Conflict of Laws § 92. 

ceedings to enforce payment of claims); § 506 (set- Conspiracy §§ 214-222. 

ting aside assignment); § 528 (enforcement of as- | Constitutional Law § 215 (raising constitutional ques- 


, signee’s bond). tion); § 292 (encroachment on judiciary); § 578 

Assistance, Writ of 5 C. J. p 1315. (vested rights); §§ 769, 770 (obligation of contract); 

. Associations §§ 112-116 (actions by association); §§ § 868 (class legislation); § 1007 (due process), 
127-129 (actions against association). Contempt 13 C. J. Re as 

Assumpsit, Action of 5 C. J. p 1378. Continuances 13 C. p 119. 


Attachment §§ 149-281 (affidavit); § 583 (postponement Contracts §§ §260938. 
of prior attachment); § 613 (actions for disturbance Contribution §§ 31, 32. 
of custody of attached property); § 669 (actions on | Copyright and Literary Property §§ 393-411. 
receipts); §§ 761-770 (enforcement of liability on | Corporations § 385 (pleading change of name); § 391 


forthcoming bond); §§ 875-883 (actions to enforce (effect of misnomer); § 662 (invalid or irregular is- 
claims of third persons); § 957 (action on claimant’s sue of stock); §§ 1009-1028 (actions for amount due 
bond); §§. 971, 972 (actions for damages for dispos- on subscriptions); §§ 1089, 1090 (remedies on sale 
session); §§ 1021-1082 (dissolution of pitagnenh) 4 of stock); § 1128 (foreclosure of pledge of stock); 
§§ 1131-1136 (proceedings in main action); § 1170 § 1145 (redemption of pledged stock); §§ 1169, 1170 
(wrongful attachment under void process); §§ 1246- (refusal to transfer stock); § 1179 (erroneous or 
1271 (wrongful attachment under regular process). wrongful transfer of stock); § 1316 (inspection of 
Attorney and Client §§ 69-74 (disbarment proceedings) ; corporate books and records); § 1343 (actions 
§§ 247, 248 (actions for money collected); § 258 (ac- between stockholder and corporation); § 1350 (ac- 
tions for negligence); §§ 341-349 (actions for com- tions between stockholders); §§ 1465-1470 (actions 
pensation); § ae, j oureneament of charging lien). by stockholder in behalf of corporation); §§ 1738= 
Attorney-General § 2 1772 (actions to enforce stockholder’s’ liability for 
Audita Querela §§ 22- a debts); § 1796 (contribution between stockholders) ; 
Bail §§ 152-158 (action on bond in civil case); §§ 348- § 1824 (determination of validity of elections); §§ 
361 (bond in criminal case). ; 1914, 1915 (action by officers for compensation); § 
Bailments §§ 140-153 (actions between bailor and 1928 (action by corporation against officer or agent); 
bailee); § 181 (actions against third persons), §§ 1941, 1942 (actions by stockholders against offi- 
Bankruptcy § 233 (compelling transfer of property by cer or agent); §§ 1980, 1981 (action by creditor 
bankrupt); §§ 415-429 (actions by or against trus- against officer’ or agent); §§ 2054-2061 (action to 
tee); § 5385 (expunging claim); § 605 (pleading com- enforce statutory liability of officer or agent); § 2615 
position); § 611 (setting aside composition); § 733 (actions by bondholders); § 2745 (foreclosure of 
(pleading discharge). mortgages); §§ 2924- 2978 (actions by or against 
Banks and Banking § 114 (enforcement of pruuine ders generally); § 3147 (creditors’ suits); §§ 3190-3197 
liability); §§ 184-186 (liability of officers); § 29 (appointment of receiver); § 3265 (actions by or 
(action to enforce liability of collecting bank); 8 against receiver); §§ 3625, 3626 (actions on rein- 
371-374 (actions for deposits); § 476 (involuntary corporation or reorganization) ; §§ 3665, 3666 (actions 
dissolution); § 492 (appointment of receiver); §§ on consolidation); § 38774 (dissolution by state); § 
564-566 (actions by and against banks); § 633 (en- 3785 (dissolution by corporate officer or member); 
forcement of national bank stockholder’s liability); § 3797 (dissolution by creditor); § 3855 (appointment 
§ 679 (enforcement of liability of officer of national of receiver on dissolution); § 3900 (actions after 
bank); § 777 (usury as defense); § 791 (penalty for dissolution); §§ 4068-4071 (actions by foreign cor- 
receipt of usury); § 804 (actions by and against na- poration); §§ 4151, 4152 (actions against foreign cor- 
tional bank);: § 885 (actions by or against receiver porations). 


of national bank); § 888 (enforcement of liability Costs 15 C. J. pl. 
of officers of savings bank); §§ 941, 942 (actions by Counties §§ 207-209 (enforcement of liability of officers 
or against savings bank). on bonds); §§ 257, 258 (actions on contracts); § 318 
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(warrants and certificates of indebtedness); 
(actions. on bonds); § 358 (actions by taxpayers); 
§§ 382, 383 (actions by or against counties). 

Courts 15 C. J. p 693. 

Covenant, Action of §§ 22-43. 

Covenants §§ 190-208, 245. 

Creditors’ Suits §§ 132-153. 

Customs and Usages §§ 80-83, 

Customs Duties § 214. 

Damages §§ 300-321. 

Dead Bodies § 25. 

Death §§ 129-163. 

Debt, Action of §§ 19-46, 

Dedication § 181. 

Deeds § 481. 

Depositaries §§ 35, 85. 

Deposits in Court § 56. 

Descent and Distribution §§ 124, 125 (establishment 
of heirship); § 166 (actions between heirs and dis- 
tributees); §§ 190, 191 (actions by heirs and dis- 
tributees); § 199 (actions against heirs and dis- 
tributees); §§ 255, 256 (advancements); §§ 319-322 
(actions for debts of intestate). 

Detinue §§ 44-68, 111. 

Discovery §§ 15-40. 

Dismissal and Nonsuit 18 C. J. p 1142. 

District of Columbia § 57. 

Divorce §§ 265-325 (proceedings generally); 
655, 662, 663 (application for alimony); § 7 
ting aside fraudulent conveyance). 

Dower §§ 317-337. 

Drains § 26 (alteration of drainage district); §§ 283- 
285 (collection and enforcement of assessments). 

Druggists §§ 62-65. 

Drunkards §§ 50, 51 (commitment); § 113 (obligations 
of adjudicated drunkard), 

Easements §§ 265-270, 274. 

Ejectment §§ 113-199 (action generally); §§ 366, 367 
(mesne profits and damages); § 408 (equitable eject- 
ment). 

Election of Remedies 20 C. J. p 1. 

Elections §§ 127-130 (contest of primary); §§ 290-319 
(contests generally). ; 

Electricity §§ 59-61. 

Eminent Domain §§ 356-377 (proceedings generally); §§ 
549-556 (remedies of owner of property). 

Entry, Writ of §§ 46-67. 

Equity 21 C. J. p 1. 

Escheat § 24. 

Escrows §§ 41, 42. 

Estates § 176 (actions involving remainders); § 191 
(actions involving reversions); § 26014 (estates in 
personalty). 

Estoppel § 23 (estoppel by pleading); §§ 227-240 (quasi 
estoppel by prior claim or allegations); §§ 248-266 
(pleading estoppel). 

Evidence §§ 3872-384 (judicial admissions); § 1215 
(pleadings as evidence). 

Executions § 321 (actions on forthcoming bond); §§ 
483-492 (injunction against execution); §§ 524, 525 
(claims by third persons); § 684 (opening or vacat- 
ing sale); § 751 (redemption); § 847 (action by pur- 
chaser for possession); § 1062 (action by receiver 
in supplementary proceedings); §§ 1071, 1072 (ac- 
tions in aid of execution); § 1171 (enforcement of 
prison limits bond); § 1181 (bond to proceed under 
Poor Debtor Act); § 1235 (action for wrongful ex- 
ecution). 

Executors and Administrators § 225 (requiring securi- 
ty); § 284 (revocation of letters); § 305 (removal); 
§§ 412-414 (discovery of assets); §§ 1368-1378 (pro- 
ceedings for payment or distribution); § 1436 (lia- 
bility on refunding bond); § 1618 (recovery of pur- 
chase money); § 1676 (annulling sale); § 1788 (ac- 
tion by creditor of insolvent estate); § 1803 (account- 
ing and settlement of insolvent estate); §§ 2065-2169 
(actions by or against generally); § 2349 (voluntary 
accounting); §§ 2377-2379 (action to compel account- 
ing); §§ 2499-2501 (opening settlement); §§ 2633- 
2653 (action on administration bond); §§ 2715, 2716 
(actions by foreign executors); § 2727 (actions 
against foreign representatives); §§ 2937, 29388 (ac- 
tions by or against executor de son tort). 

Exemptions § 303. 

Explosives §§ 36, 37. 

Extortion §§ 55-61. 

Factors § 119 (action by principal against factor); § 
127 (action by factor against principal); § 163 (ac- 
tions by or against principal or factor). 

False Imprisonment §§ 123-145. 

Federal Courts 25 C. J. p 679. 

Fences § 42. 

Ferries § 27 (injunction against interference with fran- 
chise); § 83 (damages for interference with fran- 
chise). 

Fidelity Insurance §§ 25, 26. 

Finding Ihost Goods §§ 17, 18. ; 

Fines, Forfeitures, and Penalties §§ 60-62 (forfeitures) ; 
$§ 112-132 (penalties). 

Fire Insurance § 144 (enforcement of assessment); §§ 
688-719 (actions on policy). 

Fires § 23. : 

Fish § 39 (trespass on fishery); § 60 (penalty). 


§§ 647- 
37 (set- 


lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 344 Food §§ 40, 101. 


Forcible Entry and Detainer §§ 99-121. 

Fraud §§ 144-169, 

Frauds, Statute of §§ 457-467. . 

Fraudulent Conveyances §§ 656-710 (remedies general- 
ly); § 868 (action for penalties); §§ 905, 906 (bulk 
sales acts). 

Game § 24. 

Gaming § 255 (penalties and forfeitures); §§ 347-351 
(recovery of money or property lost). 

Garnishment §§ 420-463 (answer_and issue thereon); 
§$§ 575-578 (motions to quash); § 608 (claims of third 
persons); §§ 651, 652 (actions on garnishment bond); 
§ 663 (action on dissolution bond); § 672 (wrongful 
garnishment). 

Gas § 67. 

Gifts § 70. 

Ground Rents §§ 76, 77. 

Guaranty §$§ 184-193. 

Guardian and Ward §§ 67, 68 (appointment of guard- 
jan); § 130 (revocation of appointment); § 155 re- 
moval of guardian); § 346 (vacating guardian’s sale); 
§ 382 (accounting action); § 417 (vacating settle- 
ment); §§ 451-454 (actions generally); §§ 535-540 
(actions on guardian’s bond). 

Habeas Corpus 29 C. J. p 1. 

Hawkers and Peddlers § 33. 

Health § 74. 

Health Insurance § 9. 

Highways § 26 (establishment by prescription); § 364 
(damages from construction); § 390 (damages for ob- 
struction); § 398 (pena'ty for obstruction); § 430 
(wrongful use of road); §§ 474-480 (injuries from de- 
fect or obstruction). 

Homesteads § 245 (enforcement of claim against); § 
331 (proceeding to protect right of purchaser); § 6 
(avoidance of transfer); §§ 452-458 (enforcement and 
protection of homestead rights). 

Husband and Wife § 24 (restitution of conjugal rights); 
§§ 747-778 (actions by or against); § 853 (action on 
separation agreement); §§ 891-894 (actions for sep- 
arate maintenance); §§ 1001-1003 (actions for en- 
ticement. or alienation); §§ 1054-1056 (criminal con- 
versation); §§ 1253-1260 (community property), 

Improvements §§ 76-78. 

Indemnity §§ 66-71. 

Infants §§ 330-343. ; 

Informations in Civil Cases 31 C. J. p 1188. 

Injunctions §§ 528-577 (pleading generally); §§ 797— 
79944 (accion on bond); § 806 (action for damages). 

Innkeepers § 32 (reception of guests); § 65 (injury or 
loss of property); § 76 (injury to person). 

Insane Persons § 319 (action on guardianship bond); 
§§ 631-639 (actions by or against). 

Insolvency §§ 153-155 (actions by or against assignee) ; 
§§ 273-277 (discharge). 

Insurance § 416 (recovery back of premiums); § 478 
(suit to cancel policy); §§ 766-768 (actions for pre- 
miums or assessments); §§ 798-821 (actions on 
policies). 

Interest §§ 187-196. 

Gnterpleader §§ 35-52. 

Intoxicating Liquors §§ 325-327 (civil damages); § 390 
(forfeiture); § 409 (abatement and injunction). 

Joint Adventures §§ 90-94. 

Judges § 122. 

Judgments §§ 80-82 (essentiality of pleadings); §§ 87- 

105, 144 (conformity to pleadings, issues, and proof); 

§§ 159-163 (arrest of judgment because of); § 228 

(pleadings as part of record); §§ 346-348 (judgment 

on admissions in pleading); §§ 3638-367 (pleadings 

to sustain judgment by default); §§ 372-384 (default 
in pleading as ground for judgment); § 887 (admis- 
sion by default); § 896 (default before time to plead 
elapses); § 413 (conformity of default judgment to 
pleadings and proof); § 509 (objections as to plead- 

ings as ground for setting aside or vacating); § 518 

(mistake as to time for pleading as ground for open- 

ing); §§ 542, 548, 547-556 (opening judgment); §§ 

640-643 (revival of judgment); § 658 (defect in plead- 

ing as ground for opening confessed judgment); § 

708 (defects in pleadings as ground for equitable re- 

lief); §$§ 767-779 (equitable relief); § 784 (pleadings 

as evidence in proceeding for equitable relief); § 796 

(pleadings as aid in construction); § 860 (ground for 

collateral attack); §§ 1044-1046 (scire facias to re- 

vive judgment); § 1125 (compelling entry of satis- 

faction); § 1146 (enforcement in equity); § 1153 

(scire facias on justice’s transcript); § 1212 (judg- 

ment on dismissal for defect in pleading as res ju- 

dicata); § 1218 (judgment on plea in abatement as res 
judicata); §§ 1219, 1220 (judgment on demurrer as 
res judicata); § 1224 (judgment on pleadings as res 
judicata); §§ 1225-1281 (actions or defenses merged 
or barred); §§ 1312-1346 (matters concluded by judg- 

ment); §§ 1491-1525 (pleading and proving); §§ 1547-— 

1562 (actions on judgments); §§ 1585-1593 (actions 

on foreign judgments). : 

Judicial Sales § 192 (actions to open or set aside). 

Juries §§ 52-61 (right to jury trial); § 132 (demand for 

-LeyUry yy; 147 (compelling verification as denial of 
right to jury trial). 

Justices of the Peace 35 C. J. p 435. 


: 
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Landlord and Tenant §§ 497, 504 (actions for perform- 
ance or breach of lease generally); § 554 (action for 
injury to reversion); §§ 646, 656 (actions for water, 
light, ete.); § 674 (action for failure to deliver pos- 
session); § 692 (actions for disturbance of posses- 
sion); § 708 (actions for breach of covenant for 
quiet enjoyment); § 798 (repairs); § 824 (improve- 
ments); § 870 (condition of premises at termination 
of tenancy); §§ 971, 972 (dangerous or defective con- 
dition); §§ 1012, 1013 (eviction); § 1092 (return of 
deposit); § 1307 (actions for penalty or double ‘rent) ; 
§§ 13835-1349 (actions for rent); § 1396 (attachment); 
§ 1444 (enforcement of lien); § 1517 (conversion of 
property subject to lien); §§ 1563-1566 (enforcement 
of statutory lien); §§ 1707-1712 (prosecution for dis- 
tress as action for rent); §§ 17438, 1744 (wrongful 
distress); § 1786 (action to recover possession); § 
1860-1878 (statutory dispossession proceedings); § 
1932 (action for breach of contract for renting on 
shares). 

Levees and Flocd Control § 78 (collection and enforce- 
ment of taxes and assessments); § 92 (actions by 
or against levee board or district). 

hiability Insurance § 26 (action for premiums); § 123 
(actions on policies). ti 

Libel and Slander § 230 (privileges); §§ 325-455 (ac- 
tions for libel or slander); §§ 604-612 (actions for 
slander of property or title); §§ 626-628 (action of 
jactitation). 

Gicenses § 125 (action to recover license fees or taxes); 
§ 134 (recovery back of license fees or taxes); § 142 
(compliance with license law). 

Giens § 75. 

Life Insurance §§ 393-405. 

Limitations of Actions 37 C. J. p 666. 

Lis Pendens 38 C. J. p 1. 

Livery-Stable and Garage Keepers § 56 (property left 
in custody); § 74 (property let out); § 86 (liability 
of hirer). 

Live-Stock Insurance § 26. 

Lloyd’s Insurance § 33. 

Logs and Logging § 157 (injuries incident to driving or 
rafting); §§ 223-227 (enforcement of lien). 

Lost Instruments §§ 18-20 (establishment); §§ 56--65 
(actions on). 

Malicious Prosecution §§ 122-145. 

Mandamus 38 C. J. p 526. 

Marine Insurance §§ 517-525. 

Maritime Ihiens $§ 144, 161-163. 

Marriage §§ 129, 130 (annulment). 

Marshaling Assets and Securities § 30. 

Master and Servant § 23 (breach of contract of employ- 
ment); §§ 106-118 (wrongful discharge); §§ 269-273 
(wages); §§ 1154-1190 (actions for injuries to serv- 
ants); §§ 1574-1579 (actions for injuries to third 
persons). 

Mechanics’ Liens § 445 (action on bond to discharge) ; 
§ 496 (action on bond for indemnity against); §§ 568— 
640 (enforcement of lien); § 675 (pleadings as evi- 
dence). 

Mines and Minerals § 303 (pleading and proof of for- 
feiture); §§ 385-391 (contests on adverse claims); §§ 
456-460 (actions for trespass); § 473 (trover and con- 
version); §§ 483-485 (ejectment); §§ 496-499 (quiet- 
ing title); §§ 513, 514 (injunction); § 650 (action for 
rent or royalty); §§ 883-887 (enforcement of liens); § 
903 (actions for personal injuries); §§ 934, 935 (ac- 

_ tions for injuries to real property). 

Money Lent §§ 12-16. 

Money Paid §§ 24-30. 

Money Received §§ 66-75. F 

Monopolies §§ 201-203 (actions for injuries); § 239 
(injunction); § 263 (quo warranto). 

Mortgages § 131 (suit to declare deed a mortgage); § 
558 (establishment of priorities); § 588 (actions for 
possession); § 734 (actions by or against assignee) ; 
§ 975 (compelling release or satisfaction); § 985 
(statutory penalty for failure to release); §§ 1306- 
1310 (foreclosure by writ of entry); § 13864 (vestrain- 
ing sale under power); § 1494 (action to set aside 
sale under power); §§ 1604-1651 (foreclosure by ac- 
tion); § 1943 (recovery of possession by foreclosure 
purchaser); § 2034 (distribution of proceeds of fore- 
closure); §§ 2260-2271 (redemption). 

Motions and Orders 42 C. J. p 457. 

Motor Vehicles § 340 (damages for breach of warran- 
ty); § 386 (collision insurance); § 420 (damage by 
repairman); § 461 (enforcement of lien for repairs); 
§§ 563-566 (actions for injury from defect or ob- 
struction in highway); §§ 975-998 (actions for in- 
juries by motor vehicles); § 1172 (damages to motor 
vehicles); § 1200 (racing). 

Municipal Corporations § 322 (unreasonableness of 
ordinance or regulation); §§ 926-932 (ordinances, 
resolutions, and by-laws); § 1180 (action by officer 
or employee for compensation); §8§ 1233-1235 (ac- 
tions on official bonds); §§ 1991-2010 (tort actions 
against); § 2250 (action against on contract general- 
ly); § 2555 (action on bond of contractor for im- 
provement); § 2614 (action by contractor for im- 
provement); § 2628 (foreclosure of liens of laborers, 
subcontractors, and materialmen); § 2765 (trial de 
novo on appeal from assessment of damages for im- 
provement); §§ 2792-2795 (actions for damages from 
improvements); §§ 3319-3326 (equitable relief against 
assessments); §§ 3517-3530 (actions for sale of land 


for assessments); § 3661 (pleading existence of street 
or other public way); § 3746 (action by abutter for 
damages for obstruction or misuse of street or way); 
§ 3758 (action by abutter for injunction against ob- 
struction or misuse of street or way); § 3843 (re- 
moval of encroachment or obstruction from street); 
§ 3851 (damages for obstruction or encroachment on 
street); §§ 3936, 3937 (damages from use of street); 
§ 4138 (action on warrant); §§ 4264, 4265 (action on 
bonds or other securities); § 4336 (exemption from 
taxation); §§ 4475, 4476 (personal judgment for tax- 
es); § 4521 (injunction against wrongful collection 
of tax); §§ 4611-4619 (taxpayers’ suits); §§ 4693- 
4709 (actions by or against generally). 

Mutual Benefit Insurance §§ 233-253. 

Navigable Waters § 113 (injunction against obstruc- 
tion); §§ 122-124 (damages from obstruction). 

We Exeat 45 C. J. p 588. 

Negligence §§ 626-735. 

New Trial 46 C. J. p 46. 

Notice §§ 94-105. 

Novation §§ 67-70. 

Nuisances §§ 399-407 (equitable relief); §§ 454-461 
(damages). 

Officers § 226 (recovery of office); § 340 (action against 
officer); §§ 428-440 (actions on bonds). 

Pardons §§ 86-88, 

Parent and Child § 28 (determination of custody of 
child); § 54 (compe'ling support of child); § 98 (ac- 
tions for services of child); §§ 123-195 (actions for 
Injuries and loss of services of child); § 241 (en- 
ticing away or harboring child). 

Parties § 184 (change in general); §§ 185-226 (interven- 
tion); §§ 227-292 (bringing in new parties); §§ 293-— 
306 (substitution of parties); $§§ 307-317 (striking 
out parties); § 318 (change of position); §§ 319-332 
(names and descriptions); §§ 333-467 (defects and 
objections); §§ 468-475 (amendment of defects). 

Partit’on §§ 321-375 (pleadings generally); §§ 466-471 
(pleadings determining mode of partition); §§ 544— 
546 (pleadings to authorize particular relief); § 782 
(opening sale); §§ 862, 863 (distribution of proceeds). 

Partnership § 168 (compliance with statute as to firm 
name); §§ 273-278 (actions between partners); §§ 
527-536 (actions by or against firms or partners); 
§§ 708-716 (actions between surviving partner or rep- 
resentatives of deceased partner and third persons); 
§§ 745-748 (actions between surviving partners and 
representatives of deceased partners); § 829 (actions 
against former partners after dissolution); § 885 (ob- 
jections to private accounting); §§ 940-947 (actions 
for dissolution and accounting); § 1082 (actions be- 
ees limited partnership or member and third per- 
sons). 

Patents § 248 (remedy in equity for refusal); § 279 
(proceedings to invalidate); §§ 474-476 (enforcement 
-of licenses); §§ 551-569 (infringement suits). 

Paupers § 169 (penalty for bringing pauper into state, 
county, or town); §§ 274, 275 (actions against mu- 
nicipalities for supplies, ete.). 

Pawnbrokers § 53. 

Payment §§ 129-175 (pleading generally); § 335 (recov- 
ery of payment). 

Perjury §§ 75, 213. 

Physicians and Surgeons §§ 149-151 (actions for negli- 
gence or malpractice); §§ 199-202 (actions for com- 
pensation). 

Pilots, § 54. 

Pledges IV., A., 2., e. (possession or proceeds of prop- 
erty); IV., A., 3., d. (actions for damages); VI., C., 
5., f. (redemption); VII,, B., 6. (action on debt or lia- 
bility secured); VII., D., 6. (foreclosure); VIII, D., 
4. (enforcement of pledged chose in action); VIIL., F., 
3., b. (foreclosure of pledged collateral). 

Principal and Surety [32 Cyc 127 (actions by creditor) ]; 
[82 Cye 266 (actions by surety)]; [32 Cye 300 (con- 
tribution) ]. 

Prisons [32 Cyc 344]. 

Private Roads [32 Cyc 3838]. 

Process [32 Cyc 412]. 

Prohibition [32 Cyc 596]. 

Public Lands [32 Cyc 781 (cutting timber)]; [32 Cye 
1056 (cancellation of patent)]; [382 Cyc 1062 (estab- 
lishment of trust in patent)]; [32 Cye 1065 (quieting 
title against patent) ], 

Quieting Title [32 Cyc 1349]; [82 Cyc 1389 (compelling 
bringing action to quiet title) ]. 

Quo Warranto [32 Cyc 1410]. 

Railroads [383 Cyc 256 (determination as to crossing 
railroad)]; [388 Cyc 298 (determination as to crossing 
highway)]; [83 Cye 320 (determination as to cross- 
ing private land)]; [838 Cye 368 (injuries from econ- 
struction or maintenance)]; [33 Cyc 559 (actions on 
obligations)]; [83 Cye 575 (foreclosure of liens or 
mortgages)]; [83 Cyc 6838 (penalties for violation 
of regulations)]; [83 Cyc 729 (pleading. ownership 
and operation)]; [383 Cyc 745 (collisions and acci- 
dents to trains)]; [83 Cye 865 (injuries to licensees, 
trespassers, and others on premises)]; [33 Cye 1052 
(injuries at crossings)]; [88 Cye 1157 (injuries to 
persons on highway, or private premises near 
tracks) ]; [38 Cyc 1257 (injuries to animals)]; [33 Cyc 
1351 (injuries by fire) ]. 

Rape [33 Cyc 1521]. 

Real Actions [33 Cyc 1544, 1548, 1553]. 
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Receivers [34 Cyc 129 (evidence on application for) ]; 
[84 Cye 436 (actions by or against)]; [34 Cyoa 497 
(action by foreign receiver)]; [34 Cye 509 (enforce- 
ment of liability on bond) ]. 

Recognizances [34 Cyc 562]. 

Records [34 Cyc 609, 612]. 

References [34 Cyc 819]. 

Reformation of Instruments [34 Cyc 970]. 

Registers of Deeds [34 Cyc 1022, 1023]. 

Release [34 Cyc 1094]. 

Religious Societies [34 Cyc 1172]. 

Removal of Causes [34 Cyc 1209]. 

Replevin [34 Cyc 1464]; [384 Cye 1598 (liability on 
bonds) ]. 

Review [34 Cyc 1695]. 

Rewards [34 Cyc 1756]. 

Sales [35 Cyc 157 (action for rescission of contract) ]; 
[35 Cyc 364 (bona fide purchaser)]; [385 Cye 446 (ac- 
tions for breach of warranty)]; [385 Cyc 516 (recov- 
ery of goods or proceeds)]; [35 Cyc 549 (actions for 
price or value)]; [385 Cyc 586 (action by seller for 
damages)]; [35 Cyc 609 (recovery of price by buy- 
er)]; [35 Cye 615 (recovery of goods by buyer)]; [35 
Cye 623 (actions by buyer for breach of contract) ]; 
[35 Cye 702 (action by conditional seller against buy- 
er for recovery of goods) ]; 35 Cyc 709 (action by 
conditional seller against third person for recovery 
of goods) ]. 

Salvage [35 Cyc 780]. 

Schools and School Districts [35 Cyc 1033 (summary 
proceedings and actions against taxpayers) ]; Be 
Cye 1039 (injunction against erroneous taxation) ] 
[35 Cyc 1058 (claims against districts)]; [385 Cyc 109 
(actions by teachers for wrongful removal)]; [3 
Cyc 1106 (actions by teachers for compensation) ]. 

Scire Facias [35 Cyc 1147]. 

Seamen [35 Cyc 1237]. 

Searches and Seizures [35 Cyc 1276]. 

Seduction [35 Cyc 1308]. 

Sequestration [35 Cyc 1381]. 

Sheriffs and Constables [35 Cyc 1606 (actions for fees 
and expenses)]; [35 Cye 1806 (actions against offi- 
cers or indemnitors)]; [35 Cye 1875 (summary pro- 
ceedings against officers)]; [35 Cye 1897 (amerce- 
ment)]; [35 Cyc 1956 (Summary proceedings on offi- 
cial bonds)]; [35 Cyc 1975 (actions on official bonds) ]; 
[35 ries 2012 (liability of parties and others to offi- 
cers) ]. 

Shipping [36 Cyc 117 (action on charter party)]; [36 
Cye 153 (actions relating to master)]; [386 Cye 176 
(actions for tort)]; [386 Cyc 265 (oss or injury to 
eargo)]; [36 Cyc 370 (claim for demurrage)]; [36 
Cye 406 (enforcement of general average)]; [36 Cye 
424 (proceeding for limitation of liability)]. 

Specific Performance [36 Cyc 773]. 

States [36 Cyc 909]. 5 

Statutes [36 Cyc 1217 (retroactive effect of statutes as 
to pleadings)]; [36 Cyc 1236 (pleading statutes gen- 
erally) ]. 

Steam [36 Cyc 1265]. 

Stipulations [36 Cyc 1279]. 

Street Railroads [36 Cyc 1571]. 

Subrogation [37 Cyc 390]. 

Subscriptions [37 Cyc 503]. 

Sunday [37 Cyc 571 (pleading as to illegality)]; [37 
Cye 585 (filing pleadings on Sunday) ]. 

Taxation [37 Cyc 907 (enforcement of exemptions) ]; 
[37 Cyc 1116 (review or correction of assessments) ]; 
[37 Cye 1135 (reduction of assessment)]; [37 Cyc 1137 
(vacation of assessment)]; [37 Cyc 1188 (recovery of 
taxes paid)J; [37 Cyc 1227 (action on collector’s 
bond)]; [87 Cyc 1249 (actions for unpaid taxes)]; [37 
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Cyc 1310 (proceedings for judgment of sale)]; [387 
Cyc 1394 (action to foreclose right of redemption) ]; 
[37 Cye 1420 (actions to redeem)]; [87 Cyc 1513 


(pleading tax titles) ]. 
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Telegraphs and Telephones [37 Cyc 1644 (actions for 
injuries from construction)]; [387 Cye 1708 (action 
for statutory penalties)]; [37. Cye 1722 (actions for 
breach of duty)]. 

Tender [38 Cyc 166]. 

Territories [38 Cyc 223]. 

Title Insurance [38 Cyc 351]. 

Torts [38 Cyc_523]. 

Towage [38 Cyc 584]. 

Towns [38 Cyc 632 (action on official bonds)]; [38 Cyc 
666 (actions by or against) ]. . 

Trade-Marks, Trade-Names, and Unfair Competition [38 
Cye 891, 894-897]. 

Trespass [38 Cyc 1077 (actions for trespass generally) ]; 
{38 Cye 1162 (enforcement of joint liability)]; [388 
Cye 1168 (statutory actions for penalties and mul- 
tiple damages) ]. 

Trespass To Try Title [88 Cyc 1209]. 

Trial [38 Cyc 1338 (pleadings as evidence)]; [38 Cyc 
.1462 (exclusion of evidence as to facts admitted) ]; 
[38 Cye 1512 (conclusions as to pleadings as ques- 
tion of law or fact)]; [38 Cyc 1608 (instructions as 
to issues made by pleadings)]; [38 Cye 1612 (con- 
fining instructions to issues)]; [88 Cye 1828 (taking 
pleadings to jury room)]; [88 Cyc _ 1982 (reference 
te pone in findings of fact and conclusions of 
aw) ]. 

Trusts [39 Cyc 268 (proceedings to remove trustee) ]; 
[39 Cye 458 (actions by or against third persons) ]; 
[39 Cyc 473 (action by trustee for accounting)]; [39 
_Cye 474 (compulsory accounting)]; [39 Cyc 618 (es- 
tablishment or enforcement of trusts)]; [89 Cyc 653 
(action on trustee’s bond) ]. 

Undertakings [39 Cyc 680]. 

United States [39 Cyc 783]. 

Use avd Occupation [39 Cyc 865]. 

Usury [39 Cyc 1038 (proceedings to enforce usurious 
contract or security)]; [39 Cye 1049 (actions to re- 
cover usury paid)]; [39 Cye 1062 (right to’ plead 
usury)]; [389 Cye 1084 (actions by or against third 
persons)]; [39 Cyc 1093 (enforcement of penalties) ]. 

Vendor and Purchaser [39 Cyc 1396 (actions by vendor 
for rescission of contract)]; [39 Cye 1436 (actions 
by vendee for rescission of contract)]; [39 Cye 1778 
(pleadings by or against bona fide purchasers)]; [39 
Cyc 1863 (enforcement of vendor’s lien)]; 
1896 (recovery of possession by vendor)]; [39 Cye 
1953 (recovery of purchase money by vendor)]; [39 
Cyc 1986 (actions for damages by vendor)]; [39 Cye 
2042 (enforcement of purchaser’s lien)]; [39 Cye 
2060 (actions by purchaser to recover purchase mon- 
ey)]; [389 Cye 2078 (injunction against collection of 
purchase money)]; [39 Cyc 2094 (actions by purchas- 
er for breach of contract) ]. 

Venue [40 Cyc 1]. 

War [40 Cyc 377 (pleadings in prize cases)]. 

Warehousemen [40 Cyc 467]. 

Waste [40 Cyc 530]. 

Waters [40 Cyc 579 (injury to riparian rights)]; [40 
Cye 584 (damage for overflowing land)]; [40 Cyc 
600 (damage from pollution)]; [40 Cyc 612 (unlawful 
diversion)]; [40 Cye 618 (injunction against diver- 
sion)]; [40 Cyc 653 (infringement of rights as to 
surface waters)]; [40 Cyc 688 (dams, mill ponds, 
and flowage)]; [40 Cye 732 (appropriation) ]. 

Wills [40 Cyc 1072 (action for breach of contract to 
make)]; [40 Cyc 1268 (contesting or setting aside)]; 
[40 Cye 1852 (action to construe will)]; [40 Cye 2058 
(enforcement of’ charge of legacy)]; [40 Cyc 2080 
(enforcement of debt of testator)]; [40 Cyc 2087 
(enforcement of debt of beneficiary) ]. 

Witnesses [40 Cye 2376 (privilege of attorney as to 

. matters disclosed by pleadings)]; [40 Cye 2711, 2745 
(impeachment of party by statements in pleadings) ]. 

Work and Labor [40 Cyc 2839]. 

Workmen’s Compensation Acts § 173. 


I. DEFINITION AND PURPOSE?! 


[By AuBert DeForrst TYLER] 


[§ 1] Pleadings are statements, in logical and le- 
gal form of the facts which constitute plaintiff’s 


1. Definition, nature, or office of | Plea:—Continued 
particular pleadings or motions: 
Affidavit of defense see infra § 362. 
Bill of particulars see infra § 885. 


fra:§. 083, 


statement see infra §§ 132, 133. 
Demurrer see infra §§ 452, 462. 
Denial see infra § 328. 

Motion for judgment on pleadings 

see infra § 945. 

Oyer see infra § 870. 

Plea: 
Generally see infra § 197. 
Dilatory see infra § 262. 


infra § 


fra §§ 454, 455 


Profert see infra § 865. 

Declaration, complaint, petition, or] Repleader see infra § 812. 

Replication or reply see infra § 392. 

Supplemental pleading see infra § 791.| Frivolous pleading see infra §§ 82, 

Traverse see infra § 315. 
Distinction between: 

Dilatory pleas and pleas in bar see] Inducement see infra § 1438. 
i 263 7 


Motion to make more definite and cer- EE 


cause of action or defendant’s ground of defense.” 
They are the allegations of the parties of what is af- 
Amendment see infra § 581. 


Puis darrein continuance see in-| Departure see infra § 420. 


Duplicity in: 
Declaration, petition, or complaint 
see infra § 176. 
Plea or answer see infra § 252. 


225, 456. 
Giving color see infra § 357. 


Issues see infra § 1144. 


General and special demurrer see in- | Surplusage see infra § 83. 


Verification see infra § 824. 


Hawaii.—Ross Ve Preferred 


In: tain and demand for bill of particu- | Acc. Ins. Co., 28 Hawaii 404, 414 [quot 


Bar see infra § 314. 
Confession and avoidance see in- 
fra, § 1355. 


lars see infra § 885. 
Meaning of particular terms con- 
nected with pleading: 


Cyc]. 
Ill—Bocock vy. Leet, 210 Ill. A. 
402, 413; Young v. Gower, .88 Ill. A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


e § 1] 


firmed on the one side and denied on the other, dis- 
closing to the court or jury, who have to try the cause, 
Their purpose is to de- 
fine the issues* and form the foundation of the proof 


the real matter in dispute.® 


ae oe Jensen v. Wetherell, 79 Ill. A. 
Ind.—MeMillan v. Plymouth Elec- 


trie wien ts etc) /Co.,..70" Indy A. 2336, 
123 NE 446, 448. 
Iowa.—Brainard v. Simmons, 58 


Iowa 464, 466, 9 NW 382, 12 NW 484. 

Ky.—Brumleve v. Cronan, 176 Ky. 
818, 827, 197 SW 498. 
ae oe v. Ross, 47 Me. 456, 

Md.—Monumental Brewing Co. v. 
Larrimore, 109 Md. 682, 687, 72 A. 596. 

Miss.—Bowman v. McLaug‘hlin, 45 
Miss. 461, 489. 

N. Y.—Birdseye v. Smith, 32 Barb. 
217, 219; Boyce v. Brown, 7 Barb. 80, 
85; Buddington v. Davis, 6 HowPr 
eg Mills v. Martin, 19 Johns. 

Or.—Richards v. Page Inv. Co., 
1127 Or. 50%, 529,228. P 937. 
ea aa Donnell v. Poike, 12 Pa. Co. 

Tenn.—Chattanooga Cotton Oil Co. 
v. Shamblin, 101 Tenn. 263, 265, 47 
Poteet” Smith v. Cottrel, 8 Baxt. 

Tex.—Borschow v. Waples-Platter 
Grocer Co., (Civ. A.) 223 SW 872, 873. 

Utah.—Kilpatrick-Koch Dry-Goods 
Co. v. Box, 13 Utah 494,.499, 45 P 629. 

Eng.—Read v. Brookman, 3 T. R. 
151, 159, 100 Reprint 504. 

[a] Other definitions.—(1) ‘The 
formal mode of alleging on record 
that which would be the support or 
the defense of the party in evidence.” 
1 Chitty Pi. p 217 [quot Ross v. Pre- 
ferred Acc. Ins. Co., 28 Hawaii 404, 
414; Burnham v. Ross, 47 Me. 456, 
459; Boyce v. Brown, 7 Barb. (N. Y.) 
80, 84; Dyett v. Pendleton, 8 Cow. (N. 
Y.) 727, 728; Chattanooga Cotton Oil 
Co. v. Shamblin, 101 Tenn. 263, 265, 47 
Sw 496; Smith v. Cottrel, 8 Baxt. 
(Tenn.) 62, 63; Borschow v. Waples- 
Platter Grocer Co., (Tex. Civ. A.) 
223 SW 872, 878; Kilpatrick-Koch 
_Dry-Goods Co. v. Box, 13 Utah 494, 
499, 45 P 629]. (2) “The allegations 
made by the parties to a civil or crim- 
inal case, for the purpose of definitely 
presenting the issue to be ,tried and 
determined between them.’ Tucker 
Ware Sl bd: JU. 8.51.64) 168, 14 SCt 299, 
38 L. ed. 112 [quot Manson v. Inge, 
13 F. (2d) 567, 568, 47 ALR 636]. 
(3) “The science and course of alle- 
gation whereby a party in court pre- 
sents his demand or defense against 
the demand of the other party to be 
made a matter of record.’ Kansas 
City v. O’Connor, 36 Mo. A. 594, 599. 
(4) “ ‘The statements of the parties, 
in legal and proper manner, of the 
causes of action and grounds of de- 
fense. ... They were formerly made 
by the parties or their counsel, oral- 
ly, in open court, under the control 
of the court.’ In other words, plead- 


ings are but the statements of the is-. 


sues to be tried.” Bowman v. Mc- 
Laughlin, 45 Miss. 461, 489 [quot 
Bouvier: Le .D.]. (5) “The precise 
statements of the cause for the relief 
asked by the plaintiff on the one side, 
and the like denial, either negative 
or affirmative, of such cause by the 
other side.” Bolen-Darnall Coal Co. 
v. Williams, 7 Ind. T. 648, 652, 104 
SW 867 [rev on other grounds 164 
Fed. 665, 90 CCA 481]. (6) “Plead- 
ings are presumed to be statements, 
in legal form, of those facts con- 
stituting the charge or defense of the 
parties by means of which issues be- 
tween the parties to be tried are de- 
fined, and are necessary to inform the 
court what issues are raised, and 
which are proper.’ Cook v. Merritt, 
Lh @olo. 212, 214,25 P 176. . (7) “The 
formal written allegations by the par- 
ties of their respective demands and 
defenses, and are employed to state 
the ultimate facts which, when un- 
controverted or when established by 
evidence at the trial of a cause, afford 
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the foundation upon which a judg- 
ment or decree must necessarily 
rest.” Treadgold v. Willard, 81 Or. 
658, 663, 160 P 808. (8) “The mutual 
altercations between the plaintiff and 
defendant.” 38 Blackstone Comm. p 
293. (9) “The juridical means of in- 
vesting a court with jurisdiction of 
subject-matter to adjudicate it.” 
Stockyards Nat. Bank v. Bragg, 
Utah 60, 81, 245 P 966; In re Evans, 
42 Utah 282, 302, 130 P 217, 22 Utah 
366, 62 P 913, 88 AmSR 794, 538 LRA 


952; State v. Topham, 41 Utah 39, 
54,123 P 888. (10) “Steps in a liti- 
gation preliminary to judgment.” 


Heubschman vy. Kugelman, 112 Misc. 
151, 152, 184 NYS 48 [aff 193 App. 
Div. 702,184 NYS 447]. 

“Affidavit” distinguished see Af- 
fidavits §§ 3-6. 

What constitute pleadings see in- 
fra § 7. 

3. U. S.—In re Puget Sound En- 
gineering Co., 270 Fed. 353. 

Ala. —Birmingham Rsjetes, (Conve 
Nicholas. 181 Ala. 491, (al is) BGil 

Dak.—Parliman v. Young, 2 Dak. 
175, 4 NW 1389, 148, 711. 

Del.—New Castle v. Toman, 27 Del. 
242, 88 A 65. 

Ga.—Smith v. Jacksonville Oil 
Mill Co., 21 Ga. A. 679, 94 SE 900. 

Hawaii.—Ross v. Preferred Acc. 
Ins. Co., 28 Hawaii 404, 414 [quot 
Cyc]. 

Md.—Marshall v. Haney, 9 Gill 251. 

Minn.—Desnoyer v. L’Hereux, 1 
Minn. , 

Mo.—WNational Stamping, etc. 
Works v. Wicks, 129 Mo. A. 382, 108 
SW 598. 

N. Y.—Blum v. Bruggemann, 58 
App. Div. 377, 68 NYS 1065. 

N. C.—Parsley v. Nicholson, 65 N. 
Ce ZOne 

Utah.—Sling v. Scottish Union, etc., 
Ins. Co., 7 Utah 441, 443, 27 P 170. 

Wis.—Tarbox v. Adams County, 34 
Wis. 558. 

“Pleadings at common law are com- 
posed of the written allegations of 
the parties, terminating in a single 
proposition, distinctly affirmed on one 
side, and denied on the other, called 
the issue.” Parliman v. Young, 2 Dak. 
175, 184, 4 NW 139, 711; Marshall v. 
Haney, 9 Gill (Ma.) 251, 258; Hong 
Sling v. Scottish Union, etc., Ins. Co 
7 Utah 441, 443, 27 P 170. 

“They are ‘Statements, in logical 
and legal form, of causes of action 
and grounds of defense, terminating 
in a single proposition affirmed on one 
side and denied on the other.’”’ Ross 
v. Preferred Acc. Ins. Co., 28 Hawaii 
404, 414 fue Cyc]. 


4. U. S.—Oklahoma Gas, etc., Co. 
v. Bates Expanded Steel Truss Cont 
BY. (2d) “415% 


Hawaii.—Ross v. Preferred Acc. 
Ins. Co., 28 Hawaii 404 

Mo.—National Stamping, etc. 
were. v. Wicks, 129 Mo.. A. 382, 108 
SW 59 
on vil Sedaoratanl v. Bloch, 145 NYS 

Oh.—Perkins v. Industrial Commn., 
106 Oh. St. 233, 140 NE 134. 

Or.—Warner v. Synnes, 114 Or. 451, 
230 P 362, 235 P 305. 

Utah.—Tate v. Shaw, 35 Utah 240, 
99 P 1007; Tate v. Rose, 35 Utah 229, 
99) Pe1003% : 

“The office of pleading is to in- 
form the court and the parties of tthe 
facts in issue.” Hill v. Mendenhall, 
21 Wall. (U. S.) 4538, 455, 22 L. ed. 
616. To same effect Ross v. Pre- 
ferred aoe Ins. Co., 28 Hawaii 404. 

5. Knapp v. Minneapolis, OUCre 
Co,., 34 N. ©. 466, 159 NW 81, 87 ‘Teit 
Cyc]; Taylor v. Coppock, 1 Del. Co. 
(Pais) 19.0? 

neha aa ah of pleading and proof 
see infra § 1167. 

Variance Loreen pleading and 
proof see infra § 1187. 
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to be submitted on the trial,® by advising the adverse 
party what is relied on as a cause of action or a de- 
fense, so that he may be prepared on the trial to meet 
the issues raised.°® 


6. Cal.—Thomas v. Fursman, 


39 
Cal. A, (278) 178 Pvsio: 
Colo.—Myers v. Hayden, 82 Colo. 


98, 257 P 351; Soden v. Murphy, 42 
Colo. 352, 94 P 353; Seymour v. Fish- 
er, 16 Colo. 188, 27 P 240; Farmers’ 
High Line Canal, ete., Co. v. South- 
worth, 13 Colo. 111, 21 P 1028, 4 LRA 
“Gh Saxonia, etc... Co: Vv. Cook, 7 
Colo. 569, 4 P 1111. 

Dak.—Parliman v. Young, 2 Dak. 
Lipton INV Vl oO, = 7 dele 

Del.—New Castle v. Toman, 27 Del. 
242, 88 A 65. 

Hawaii. —Ross v. 
Ins. Co., 28 Hawaii 404, 414 [quot 
Cyc]. 

Ky.—Thurman v. Alvey, 192 Ky. 
341, 233 SW 749; Wickliffe v. Central 
City First Nat. Bank, 184 Ky. 783, 
213 SW 581. 


Preferred Acc. 


Mo.—WNational Stamping, et 
Works v. Wicks, 129 Mo. A. 382, 108 
SW 598. 

Mont.—Cook v. Galen, 83 Mont. 


304, 272 PB. 250. 

Nebr.—In re Kamrath, 114 Nebr. 
230, 206 NW 770 

N. Y.—Linton. Vv. Unexcelled Fire- 
Works Co., 124 N. Y. 533, 27 NE 406; 
Tisdale v. Delaware, etc, Canal Co., 
116 N. Y. 416, 22 NE 700; Blum v. 
Bruggemann, 58 N. Y. App. Div. 377, 
68 NYS 1065; Van Valen v. Lapham, 
12 N. Y. Super. 689; Slack v. Heath, 4 
EB. D. Smith 95, 1 ‘AbbPr 331. 

N. D.—Knapp v. Minneapolis, etc., 
R. Co., 34 N. D. 466, 159 NW 81, 87 
[eit Cyc]. 

Oh.—Kelley v. Armstrong, 102 Oh. 
St. 478, 132 NE 15. 

Or.—Ball v. Danton, 64 Or. 184, 129 
OS 2 

Pa.—Franklin Sugar Refining Co. 
v. Greenberger, 3 Pa. Dist. & Co. 92. 

Philippine.-—MecDaniel v. Apacible, 
44 Philippine 248. 

Porto Rico.—Delgado v. Bernal, 7 
Porto Rico Fed. 666. 

S. C.—Shelton v. Southern R. Co., 
86 S. C. 98, 67 SH 899. 

Tex.—Caldwell v. Haley, 3 Tex. 
317; Schaff v. Sanders, (Civ. A.) 257 
SW 670 [aff (Commn. A.) 269 SW 
1034]; Borschow v. Waples-Platter 
Grocer Co., (Civ. A.) 223 SW 872; 
Broussard v. Mayumi, (Civ. A.) 144 
SW 320. 

Eng.—Harbord v. Monk, 38 L. T. 
Rep. N. S. 411. 

[a] Other statements as to pur- 
pose of pleadings.—(1) Pleadings are 
designed to ascertain and present the 
real points in controversy, so that the 
minds of the court and jury may not 
be drawn off upon matters imma- 
terial, irrelevant, and unimportant to 
the true issue, and to acquaint the 
opposing party with the facts that 
are intended to be proved in support 
of the issue tendered. Campbell v. 
Walker, 24 Del. 580, 76 A 475. (2) 
The manifest object of all pleading 
is that parties litigant may be in- 
formed of matters in controversy, so 
that they may be understood by jury 
and judge. American Express Co. v. 
State, 182 Md. 72, 103 A 96. (3) The 
purpose of all pleading is to arrive 
quickly and definitely at a certain and 
single material issue upon which the 
controversy may be determined. 
Brickell v. McCaskill, 90 Fla. 441, 
445, 106 S 470; Sovereign Camp W. 
O. W. v. McDonald, 76 Fla. 599, 80 S 
566. (4) “The purpose of a pleading 
is to indicate fairly the nature of the 
claim or defense, so that, if neces- 
sary, the adverse party may amend 
his pleading so that he may know 
the real issues, and'may not be taken 
by any surprise at the trial.” Eck- 
rom v. Swenseid, 46 N. D. 561, 563. 
179 NW 920. (5) The purpose of 
pleadings is to limit issues of fact to 
disputed questions they present and 
of which they give timely notice to 
the parties. Anderson v. Mollitor, 
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Statutory definitions. The statutes in some juris- 
dictions contain definitions of pleadings together 
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[§§ 1-3 


with an enumeration of the writings constituting the 
pleadings in civil actions.’ 


iI. GENERAL PRINCIPLES* 


[§ 2] A. Statutory Provisions—1. Effect of 
Codes. The codes of civil procedure enacted in a 
number of jurisdictions in the United States provide 
that the mode of pleading in civil actions and the 
rules by which the sufficiency of the pleadings shall be 
determined shall be prescribed by the code.* It has 
been held that the rules of the common law respecting 
the sufficiency of pleadings are abrogated by the code, 
and whatever rules of common-law pleading are still 
applicable derive their authority wholly from the 
fact that the code has adopted them.® Other cases, 
however, hold that the common-law rules of pleading 
have been abrogated only in so far as they are incon- 
sistent with the principles of the code; but other- 
wise they are to be deemed still in foree.t° The codes 
of procedure were designed to eliminate some of the 
hardships and hazards of litigation by simplifying 
practice and dispensing with the technicalities of 
pleading at common law.!! But they abolish only 
the forms of actions and do not change the substance 
of the various pleas,'? nor abrogate the rules as to 
the facts necessary to constitute a cause of action 
or a defense;t® and they do not change the rule that 
in some cases a party must allege matter which he is 
not compelled to prove.?# 


. Legal and equitable rights. The most characteris- 
tic changes introduced by the codes are the abolition 
of the common-law forms of action and the establish- 
ment of a single civil action for the enforcement of 
all rights, both legal and equitable, wherein the dis- 
tinetions between actions at law and suits in equity 
are abolished.1®> And the general rules which deter- 
mine the sufficiency of the pleadings are the same, 
whether the action be to enforce a legal or an equita- 
ble right,1° except where the inherent differences be- 
tween legal and equitable causes of action make nec- 
essary corresponding differences in the pleadings.** 
In some of the code states separate law and 
equity doekets are still preserved,!® but this dis- 
tinction between legal and equitable actions is scaree- 
ly more than nominal, and the rules of pleading are 
substantially the same as in other code states.1? 

[§ 3] 2. Effect of Practice Acts and Rules of 
Court Thereunder. The practice acts enacted in 
some jurisdictions which have not adopted the regu- 
lar code practice?® do not generally purport to es- 
tablish a complete and well defined system of plead- 
ing, but are designed merely to abolish or modify cer- 
tain technicalities of the common-law system,?* and, 
except as modified by such acts or by the rules of 


223 Mich. 159, 193 NW 851. (6) The Wis.—Merriman v. McCormick | dence’’). ; 
object of all pleading is that the par- | Harvesting Mach. Co., 86 Wis. 142, 13. Dennistoun Vv. Merchants 
ties should be called) on to litigate |56 NW 743. ___‘| Bank, 2 Disn. (Oh.) 52. 

definite issues where each shall be [a] Effect of code on existing 14. Dennistoun v. Merchants 
on an equal footing. Smith v. Brad- | statutory provisions.—Under Code] Bank, supra. 


ye Co., 184 App. Div. 567, 119 NYS 
7. See statutory provisions. 
8. See statutory provisions. 


actions, not 


Civ. Proc. § 421, declaring that exist- 15. 
ing statutory provisions relating to 
inconsistent with the 
code, and which are in substance ap- 


See Actions §§ 128, 176. 

16. Cal.—McPherson v. Weston, 
64 Cal. 275, 30 P 842; White v. Lyons, 
42 Cal. 279. 


Begulation of plsadings as usur- 
pation of judicial functions see Con- 
stitutional Law § 292. 

Vested rights in rules of pleading 
see Constitutional Law § 578. 

9. School Sect. 16 v. Odlin, 8 Oh. 
St.: 293. 

{a] In Montana the provisions of 
Rev. Codes §§ 6532, 6540. as to the 
essentials of the complaint and an- 
swer, apply to all actions, whatever 
their nature, and furnish the exclu- 
Sive guide as to what pleadings are 
required or permifted. Chealey v. 
Purdy, 54 Mont. 489, 171 P 926. 

10. Cal.—Faulkner v. Santa Bar- 
bara First Nat. Bank, 130 Cal. 258, 
62 P 463; Sampson v. Shaeffer, 3 
Cal. 196. 

Ind.—Jolly v. Terre Haute Draw- 
bridge Co., 9 Ind. 421. 

Iowa.—Bean v. Briggs, 4 Iowa 464; 
Baltzell v. Nosler, 1 Iowa 588, 63 
AmD 466. 

Mo.—Citizens’ Bank v. Tiger Tail 
Mill}; ete, Co., 152) Mo, 145,.53 SW 
902: Huston v. Tvler, 140 Mo. 252, 
36 SW 654, 41 SW 795; Sturdivant 
Bank v. Wright, 184 Mo. A. 164, 168 
SW 355. 

N. Y.—Cole v. Reynolds, 18 N. Y. 
T4- Peo. -v. Ryder, 12 N. Y., 433; 
Knowles v. Gee, 8 Barb. 300, 4 HowPr 
317, 3 CodeRep 3:1; Boyce v. Brown, 
7 Barb. 80; Fry v. Bennett, 7 N. Y. 
Super. 54. CodeRepNS 238; Hough- 
ton v. Townsend, 8 HowPr 441; 
Wooden v. Waffle, 6 HowPr 145, 
CodeRepNS 392; Rochester City 
Bank v. Suydam, 5 HowPr 216. 

N. C.—Lassiter v. Roper, 114 N. C. 
17, 18 SE 946; Parsley v. Nicholson, 
65 N. C. 207; Crump v. Mims, 64 N. 
COMER TG 

Oh.—Chapman v. Rannells, 2 Oh. 
Dec. (Reprint) 245, 2 WestLMonth 
142. 

Utah.—Kilpatrick-Koch Dry-Goods 
Co. v. Box, 13 Utah 494, 45 P 629. 


plicable to the new actions author- 
ized by that system, are not affected 
by it, a statutory provision is still 
in force when it does not conflict with 
any particular provision of the code. 
Genesee Bank vy. Patchin Bank, 13 
IN... ¥en 3.095 

11. Bates v. Canital State Bank, 
18 dda, 429. 210 -P 2s Cnhicaso, etc, 
R..Co. v. Collins, 82 Ind. A. 41, 142 
NE 634, 143 NE 712; Goodman v. 
Alexander, 165 N. Y. 289, 59 NE 145, 
55 LRA 781; Hutchinson Land Co. 
v. Whitehead Bros. Co., 127 Misc. 
558, 217 NYS 413. 

fa] It was the intention of the 
legislature in enacting the code to 
reduce pleading to a plain statement 
of facts constituting a cause of ac- 
tion or defense, with a claim for such 
relief as the facts justified. and to 
prevent the sacrifice of substantial 
right to mere form. Conaughty v. 
Nichols, 42 N. Y. 88. 

{b] In Oklahoma (1) under Comp. 
St. (1921) § 263, the common-law 
forms and rules of pleading are 
abolished, and the forms and rules 
by which the sufficiency of plead- 
ings in civil actions may be deter- 
mined are those prescribed by the 
code (Security Nat. Bank v. Geck, 96 
Okl. 89, 220 P 373; Owens v. Purdy, 
90 Okl. 256, 217 P 425), (2) and a sub- 
stantial compliance therewith is 
mandatory (Security Nat. Bank v. 
Geck, supra; Owens v. Purdy, supra). 

12. Shirley v. Renick, 151 Ky. 25, 
151 SW 357; Tyndall v. Beatty, 57 
Mise. 646, 108 NYS 697; Casey, v. 
Mason, 8 Okl. 665, 59 P 252; Hugh- 
son Co. v. Northwestern Nat. Bank, 
126 Or. 43, 268 P 756. See Bolen- 
Darnall Coal Co. v. Williams, 7 Ind. 
T. 648, 652, 104 SW 867 [rev on other 
grounds 164 Fed. 665, 90 CCA 481] 
(“The general principles of pleading 
must necessarily be the same under 
every rational system of jurispru- 


Uae ge caer v. Rebman, 9 Iowa 

Mo.—Bennett v. Crane, 220 Mo. A. 
607, 289 SW 26. 

N. Y.—Hahl v. Sugo, 169 N. Y. 
109, 62 NE 135, 88 AmSR 539. 61- 
LRA 226; Goulet v. Asseler, 22 N. 
Y. 225; New York Cent. Ins. Co. v. 
National Protection Ins. Co., 14 N. Y. 
85; Dobson v. Pearce, 12 N. Y. 156, 
62 AmD 152, 1 AbbPr 97; Millikin v. 
Cary, 5 HowPr 272, 3 CodeRep 250. 

N. C.—Hill v. Buxton, 88 N. C. 27. 

See also Actions § 177. 

fa] In England, under the judi- 
cature acts, legal, as well as equita- 
ble, causes of action are to be pleaded 
in the same way as equitable causes 
of action under the former practice. 
Heap v. Marris, 2 Q. B. D. 630. 

17. Stevens v. New York, 84 N. Y. 
296; Goulet v. Asseler, 22 N. Y. 225; 
Reubens v. Joel, 13 N. Y. 488; LeRoy 
v. Marshall, 8 HowPr (N. Y.) 373; 
Anderson v. Chilson, 8 S. D. 64, 65 
NW 435; Draper v. Brown, 115 Wis. 
361, 91 NW 1001. 

[a] The rules of pleading in equi- 
ty, although the same in-form as at 
law, are broader and more elastic by 
reason of the inherent character of 
the relief which may be sought and 
given. Delcambre v. Delcambre, 210 
N. Y. 460, 104 NE 950. 

18. See Actions § 176 notes 10-22. 

Dockets generally see Trial [38 
Cyc 1278 et seq]. 

19. See Actions § 177. 

20. See statutory provisions. 

21. U. S.—Whittenton Mfg. Co. v. 
Memphis, etc., Packet Co., 19 Fed. 
273. See Oklahoma Gas, ete., Co. v. 
Bates Expanded Steel Truss Co., 11 
F. (2d) 415 (holding that the system 
of common-law pleading is peculiarly 
adaptable by the courts, particularly 
in matters of form, to the exigencies 
of every age). 

Ga.—Johnson v. Quin, 52 Ga. 485. 


*DBy ALBERT DEFOREST TYLER (§§ 2-84). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court promulgated under their authority, the com- 
mon-law rules of pleading are in force.??_ The court it 
has been said, will construe the several provisions of 
the practice acts with a view to the circumstances of 
the particular case.” 

[§ 4] 3. Retrospective Operation. A _ statute 
modifying the rules of pleading,?+ or amending a 
practice act relating to such rules,?® is usually con- 
strued not to apply to actions pending at the time it 
takes effect, unless it provides otherwise. 

[§ 5] B. What Law Governs. In all matters of 
procedure courts are governed by the laws of the ju- 
risdiction in which they sit, without any regard to 
the domicile of the parties, the origin of the right, or 
the country of the act.2® In the United States courts 
the rules of pleading which exist in the state wherein 
the court sits are followed substantially in all actions 
at law,?* but the courts are at liberty to depart there- 
from in respect of details which in their judgment 
would tend to defeat the ends of justice.28 And such 
rules of pleading will not be followed to the extent 
of allowing the union of .legal and equitable causes 
and defenses.?°® 


Md.—Stirling v. Garritee, 18 Md. 

68. Cye-1223)]; 

St oan v. Benson, 28 Miss. 26. 
Mo.—Connor v. Heman, 44 Mo. A. 

346. 83. 
Pa.—Stoner v. Pittsburg, etc., R. 

Co., 229 Pa. 521, 79 A 158 (where, in| 88. 

a statutory proceeding, the initial 30. 
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tory acts generally see Statutes [36 
See Conflict of Laws § 92. 
27. See Federal Courts § 138. 
See Federal Courts § 138 note 
See Federal Courts § 139 note 


Cross references: 


[49 C.J.] 33 


[§ 6] C. Necessity for Written Pleadings.*° Un- 
der the ancient common-law practice the pleadings 
were all made orally in open court, and were tran- 
scribed by the officers of the court, upon the record.** 
However, it is the aunost universal modern practice 
in courts of record to file written pleadings,*? and 
when a statute or rule of court requires formal writ- 
ten pleadings,** oral pleadings are insufficient.?+* 


‘Nevertheless, in the absence of any statute or rule 


of court, the parties may dispense with written plead- 
ines if they so desire,*® the essential thing being 
that the issue appear by the record.?® But such 
practice is loose and should not be encouraged.** 
Oral pleadings are governed by the same rules as 
written pleadings.*§ 

[§ 7] D. What Constitute Pleadings—1. In Gen- 
eral. The term “pleadings” has a restricted, as well 
as a general, meaning,®® depending upon the connec- 
tion in which it is used and the subject matter of the 
statute or rule of court in which it appears.4° Ina 
broad and general sense of the term it embraces all 
proceedings from the complaint until issue is 
jJoined,*? including demurrers;** and, in a still 


for the payment of money, if plain- 
tiff files with his declaration an af- 
fidavit stating the amount of his 
claim, etc., no plea shall be received 
unless defendant files with his plea 
the affidavit that plaintiff is not en- 
titled to recover, etc., where plain- 
tiff files such affidavit with his dec- 
laration, it is a sufficient compliance 


step is assimilated to a proceeding in 
equity, the subsequent pleadings, in 
the absence of directions to the con- 
trary, are subject to the rules of equi- 
ty practice); Delaney v. Chester, 26 
Pa. Dist. 62. 

{a] Im Delaware the rules and 
principles of common-law pleading as 
they existed at the time of our in- 
dependence, excepting so far as they 
may have been changed by constitu- 
tional or statutory provision, consti- 
tute the system of pleading in the 
courts of this state. Campbell v. 
Walker, 24 Del. 580, 76 A 475. 

[b] In Nevada the only source of 
authority for any pleading and the 
rules for the construction thereof 
are drawn from the Practice Act. 
Walser v. Moran, 42 Nev. 111, 173 P 
1149, 180 P 492. 

[ec] In New Jersey (1) the object 
of the Practice Act is to do away with 
the technicalities of common-law 
pleading and require a plain state- 
ment of the real point involved. 
Schwarz Bros. Co. v. Evening News 
Pub.. Co., 84.N. J. L. 486, 87 A 148. 
(2) But, although radically changing 
the forms of pleading, the act has 
not divested the pleadings of their 
common-law design and substance. 
Matthison v. Payne, 98 N. J. L. 383, 
19 A. 7.71. 

fd] In Texas (1) the courts have 
held that the common-law system of 
pleading thas no authoritative force 
(Holman v. Criswell, 15 Tex. 394; 
Underwood v. Parrott, 2 Tex. 168) (2) 
and that technical rules of pleading 
eannot defeat a right substantially 


alleged (Moore v. Workman, (Civ. 
A.) 272 SW 241). f 
22. Brickell v. McCaskill, 90 Fla. 


441, 106 S 470; Mechanics, etc., Nat. 
Bank v. Angel, 79 Fla. 761, 85 S 675; 
Atlantic Coast Line R. Co. v. State, 
73 Fla..609, 74 S595. 

23. Hoff v. Kauffman, 3 Pa. Dist. 
& Co. 376 [aff 282 Pa. 471, 128 P 120]. 

24. Crump v. Wallace, 27 Ala. 277; 
Potter v. Titcomb, 11 Me. 157; Schu- 
macher v. Ploplis, 87 Pa. Super. 265; 
Gross v. Huberman, 4 Pa. Co. 340. 

Application of statutes to pending 
actions and proceedings generally see 
Statutes [36 Cyc 1215]. 

25. New York L. Ins. Co. v. Cum- 
ing.240 Hs. (20); 1. 

Retrospective operation of amenda- 


[49 C. J.—3] 


Demurrer ore tenus see infra § 517. 
Mode of amending pleadings see in- 
fra § 748 et seq. 
Oral motion see infra § 1082. 
Necessity for written pleadings in: 
Justices’ courts see Justices of the 
Peace § 6. 

Municipal courts see Courts §, 418. 

Probate courts see Courts § 432. 

31. Bowman v. McLaughlin, 45 
Miss. 461; 2 Pollock & M. Hist. Eng. 
L. p 602. 

32. Buchhalter v. Myers, (Colo.) 
276 P 972; Ross v. Preferred Acc. 
Ins. Co., 28 Hawaii 404, 415. 

“Probably when courts were first 
instituted oral pleadings would have 
been sufficient. In the absence, how- 
ever, of waiver, there can be no doubt 
that, at this day in this jurisdiction, 
declarations, bills of particulars and 
answers in actions at law such as the 
one at bar are required to be wholly 
in writing.” Ross v. Preferred Acc. 
Ins. Co., supra. 

[a] Written pleadings are dis- 
pensed with only in an ordinary ac- 
tion in a court not of record, whether 
based on fraud or a contract, ex- 
press or implied. Buchhalter v. My- 
ers; (Colo:) (276.P 972: 

33. See statutory provisions. 

34. Eads v. Murphy, 27 Ariz. 267, 
232 P 877; Smith v. Dungey, 178 Ky. 
702, 199 SW 777; Andino v. Canales, 
26 Porto Rico 122; Rio Grande Oil 
bya v. Barker, (Tex. Civ. A.) 257 SW 

[a] A defendant granted leave to 


adopt the answer of a codefendant in 
a suit in the district court cannot 
Grande Oil Co. v. Barker, (Tex. Civ. 
AS) 257 SW 967 
Marshall, 67 
Gane oe 
Ill. Kelsey v. Lamb, At TT, 
Lees v. Williams, 27 Miss. 
4 
2 Watts & 
S. 553. 
[enlies 
W. Va.—Paxton vy. Paxton, 38 W. 
Va. 616, 18 SH 765. 
{a] In Virginia (1) under Code 
(1904) § 3286, providing that, in an 


adopt such answer orally. Rio 
35. Ga.—Hicks v. 
559; 
Vider v. Chicago, 60 By. A. 595 
8. Rea ailey, Vip VWALSO nnn olivassee (Ox 
36. Gwin v. Williams, 27 Miss. 324. 
action of assumpsit on a contract 


with the statute for defendant orally 
to direct the clerk to enter a plea 
of non assumpsit at the time of filing 
his written affidavit, it not being 
necessary that the plea itself be in 
writing. Moreland v. Moreland, 108 
Va. 93, 60 SW 730. (2) So in an ac- 
tion of assumpsit against a corpora- 
tion, where the affidavit denying the 
fact of defendant’s incorporation ac- 
companied a plea of non assumpsit, it 
was not necessary that the plea 
should, have been in writing. Dudley 
v. Carter Red Ash years Co., 125 
Va. 701, 100 SW 466. 

37. Sevey v. oe Con. ise La. 
65, 36 S 889; -Parrish v. Sun Print- 
ing, etc:, Assoc., 6 App. Div. 585, 39 
NYS 540. See Handley v. Travis, 
Ky. Dec. 138 (plea of justification 
must be in writing). 


38. Michels v. West, 109 Tll. A. 418. 
39. Hamilton °v. Conyers, 25 Ga. 
158; Snelling v. Darrell, 17 Ga. 141; 


Welsh v. Blackwell, 

40. Hamilton v. Conyers, 25 Ga. 
158; Snelling v. Darrell, 17 Ga. 141; 
Welsh v. Blackwell, 14 N. J. L. 344. 
And see cases passim infra § 8. 

41. Del.—Dixie Guano Co. v. Al- 
pha Process Co., 28 Del. 277, 92 A 
1013, 1041 [quot Cyc]. 

Ga.—Andrews v. Hartford Travel- 
ers’ Ins. Co., 145 Ga. 472, 89 SE 522, 
523 Ecit Cye]. 

Ind.—MecMillan v. Plymouth Elec- 
trich Light,’ etc... .Com70) IndkAnssie. 
123 NE 446; Merrill vy. Pepperdine, g 
Ind. A. 416, 36 NE 921. 

N. J.—Welsh v. Blackwell, 14 N. J. 
L. 344. 

AON S.—Perkins v. Irvine, 23 N. S. 

See Talbot v. Garretson, 31 Or. .256, 
49 P 978 (“pleading,”’ within a stat- 
ute authorizing amendments of any 
“pleading,” includes all the plead- 
ings of both parties). 

{a] A verifying affidavit attached 
to the petition is a part thereof. An- 
drews v. Travelers’ Ins. Co., 145 Ga. 
472, 89-SE 522, 523 [cit Cyc}. 

[b] Petition to foreclose mort- 
gage on realty is a pleading, within 
the statute of amendment, embraced 
in Code § 3479. Ledbetter v. MeWil- 
diams, 90 Ga. 43, 15 SE 634. 

[c] A reply is a pleading.—Per- 
kins v. Irvine, 23 N. S. 250. 

42. See infra § 452. 


14 N. J. L. 344, 


384 [49 C.J.] 


broader sense, it covers.all proceedings taken during 
the progress of the trial, from its inception to its 
termination,** and in this sense it includes motions 
for new trial** and proceedings for review.*® 

[§ 8] 2. Particular Proceedings Included. The 
writ by which the action is commenced is not a 
pleading,*® nor is the indorsement on the writ, even 
where it is required that it consist of a statement of 
the nature of the claim made.*7 An indorsement on 
a petition is no part thereof;#® nor does a mere 
memorandum written at the foot of a declaration 
form any part of it.49 The term “pleading” has been 
held not to include, among other proceedings,°®® an 
application for leave to file an answer;*! a petition 
for change of venue;°? a petition or motion under 
the statute to appoint or remove church trustees,°* 
or for a division of a school district;°* a traversing 
affidavit in attachment proceedings;®> an attach- 
ment bond;°* a replevy bond in detinue;*7 an affi- 
davit by relator in certiorari,®® or for the institution 
of contempt proceedings ;°° a notice required to be 
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given to a municipal corporation of a claim for per- 
sonal injuries.®° 

An admission made in open court becomes a part of 
the pleading of the party making it.°+ 

Demurrer.°* The term “pleading” has been held 
to include demurrers,®* but there are cases holding 
otherwise,°* even in jurisdictions where the code 
enumerates demurrers among pleadings allowed.®® 
But the term “plea” or “plead” does not include a. 
demurrer,°® and a rule or stipulation “to plead” or 
file a “plea” does not authorize the filing of a de- 
murrer.°* 

Amended or abandoned pleading. The term 
“pleading,” within the meaning of a code provision 
making the pleadings part of the judgment roll, in- 
cludes an original complaint which has _ been 
amended.®® But it has been held that an amended 
answer dictated in court, but not transcribed or filed 
until after the adjournment of the term, is not a 
pleading in the case.®® An abandoned answer is not 
a “pleading” within a statute authorizing the court 


43. Hamilton v. Conyers, 25 Ga. 
158; Snelling v. Darrell, 17 Ga. 141. 

44. See infra § 8. ° 

45. See infra § 8. 

46. Richardson v. Milburn, 11 Md. 
340; Booth v. Hall, 6 Md. 1. 
47. Wallis v. Jackson, 23 Ch. D. 


48. Com. v. Spence, 230 Pa. 571, 
79 A 775, 35. LRANS 376. 

49. Boylston vy. Sherran, 31 Ala. 
538; Campbell v. Garratt, 24 Ark. 
279; McLellan v. Assiniboia, 5 Man. 


Parts of pleading considered in the 
construction thereof see infra § 108. 

50. See cases infra this note. 

[a] Findings of court.—‘In the 
statutory sense, the findings of fact 
and conclusions of law required to 
be. found and filed by the court are 
neither ‘pleadings, depositions, docu- 
mentary evidence on file, testimony 
taken by a reporter, minutes of the 
court,’ nor ‘affidavits.’” Boyd v. An- 
derson, 18 Nev. 348, 351, 4 P 497. 

[b] Interrogatories.—Where rules 
of court require service of a copy of 
every “pleading” on the opposite 
party or his attorney, interrogatories 
to a garnishee are not such a pleading 
as to come within the rules. Herst v. 
Beckhaus, 12 Pa. Co. 582. 

[c] A Notice by*the court on the 
calendar, after submission of the case 
and before judgment entry, that ‘‘de- 
fendant claims all items prior to 
... [a certain date] settled in form- 
er suit,’ is not a pleading by defend- 
ant. Cedar County v. Moore, 173 
Iowa 286, 287, 155 NW 277. i 

[d] Motice of special matter in in- 
fringement suit.—Notice of special 
matter in an action for the infringe- 
ment of a patent is not a “pleading,” 
and, instead of being put in the an- 
swer, should be served on the ad- 
verse party. Cottier v. Stimson, 20 
Fed. 906. 

[e] On application to set aside 
default.—Documents filed by defend- 
ants on their application to set aside 
a default judgment against them up- 
on service by publication were not 
“pleadings” within the rule that a 
plea of venue must precede a plea on 
the merits, so that their plea of privi- 
lege to be sued in another county was 
not waived by filing such documents. 
Wolf v. Sahm, 55.°Tex. “Civ. A. 564, 
120 SW 1114, 121 SW 561. 

{f{] Statements by counsel.—The 
statements of the case or defense and 
of the evidence expected to be pro- 
duced by the respective parties are 
not pleadings. Glenn v. Missouri 
Pac. R. Co., 87 Kan. 391, 124 P 420. 

51. Schaffner v. Preston Oil Co., 
(Ind. A.) 154 NE 780. 


a a a a a a ee EE HLS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


52. Heacock v. Hosmer, 109 Ill 
245 


Form and requisites of application 
for change of venue see Venue [40 
Cyienosne 

53. Wilsonburge M. EH. Church v. 
Ash, 87 W. Va. 668, 105 SE 915. 

Appointment and removal of 
church officers generally see Reli- 
gious Societies [34 Cyc 1131 et seq.]. 

54. State v. Peterson, 55 Mont. 
355,177 P-245. 

Petitions for alteration of school 
districts generally see Schools and 
School Districts [35 Cye 840]. 

55. Colorado Vanadium Corp. v. 
Western Colorado Power Co., 73 Colo. 
24, 213 P 122. 

Attachment proceedings generally 
see Attachment § 121 et seq. 

56. Farmers’, etc., Bank v. Wells, 
189 Iowa 1312, 179 NW 888. 
ole cages! see Attachment §§ 283- 


57. Robinson y. Newton Grocery 
Co., 200 Ala. 528, 76 S 854. 

Generally see Detinue § 42. 

58. State v. Yellowstone County 
Thirteenth Judicial Dist. Ct., 50 Mont. 
289, 146 P 743, AnnCas1917C 164. 

Verification of application for cer- 
Porer! gacronany see Certiorari §§ 
spe: State v. Sieber, 49 Or. 1, 88 P 


Preliminary affidavit or statement 
in proceedings for contempt geéen- 
erally see Contempt §§ 87-92. 

60. Hogan v. Beloit, 175 Wis. 199, 
184 NW 687. 

Nature and purpose of notice gen- 
pes see Municipal Corporations § 

61. Merchants’, etc., Bank v. Mon- 
inger, 49 Iowa 249. 

62. Generally see infra § 452 et 


seq. 

63. U. S.—In re Glass, 119 Fed. 
aay Rosenbach v. Dreyfuss, 1 Fed. 
0 . 


Del.—Dixie Guano Co. v. Alpha 
Process Co., 28 Del. 277, 92 A 1018. 

Kan.—McDermott vy. Halleck, 65 
Kan. 408, 69 P 3385. 
ete ke v. Powell, 18 B.° Mon. 

Minn.—Shepard v. Murray County, 
383 Minn. 519, 24 NW 291. 

N. J.—Welsh v. Blackwell, 14 N. J. 
L. 344. 

N. M.—Mulvey v. Staab, 4 N. M. 
60,12 P 699. 

N. Y.—Cashman v. Reynolds, 123 
ING.) 3:8, 21215), NEG 23 

W. Va.—Jennings v. Wiles, 82 W. 
Va. 573, 96 SE 1009. 

{a] Applicability to mandamus 
proceedings.—Under Code Civ. Proc. 
§ 2082, providing that the proceed- 
ings, after joinder of issue on law or 


facts on an alternative writ of man- 
damus, are the same as in an action, 
the code relating to the proceedings 
in an action applies to mandamus, 
and for the purpose of the application 
the writ and the return, or the writ 
and the demurrer, are deemed “‘plead- 
ings in an action.” Peo. v. New York 
Dent. of Health, 1388 App. Div. 559, 123 
NYS 294. : 

[b] In Idaho, under Rev. Codes § 
4162, the pleadings in an action are 
the complaint, the demurrer to the 
complaint, the answer, and the de- 
murrer to the answer. Nobach v. 
Scott, 20 Ida. 558, 119 P 295. 

64. Smith v. Berryman, 173 Mo. A. 
148, 156 SW 40. 

[a] A demurrer implies merely a 
refusal to plead; it is not a pleading. 
Smith v. Berryman, 173 Mo. A. 148, 
3 SW 40; State v. Ryan, 2 Mo. A. 

65. Merrill v. Pepperdine, 9 Ind. 
A. 416, 36 NE 921. 

[a] Strictly speaking a demurrer 
is not a pleading, although Rev. St. 
(1894) § 340 denominates a demurrer 
as a “pleading.” 
practice a plea is defendant’s answer 
to the merits of the declaration as 
opposed to a demurrer, and to plead 
is to make allegations of fact which 
follow and oppose the allegations in 
the declaration. Hence Rev. St. 
(1894) § 379, providing for liberality 
in the construction of pleadings, does 
not apply to a demurrer. Merrill v. 
Pepperdine, 9 Ind. A. 416, 36 NE 921. 

66.- Cornblatt v. Block, 182 Md. 44, 
103 A 137; Baltimore City v. Thomas, 
415 Md. 212, 80 A 726; Rice v. Rice, 
13" Ori 337,10 2P "495, 

[a] Not a plea to the action.—A 
demurrer to the declaration is not 
classed among pleas to action, not 
only because it may be taken as well 
to any other part of the pleading as 
to the declaration, but also because it 
neither affirms nor denies any mat- 
ter of fact and is not therefore re- 
garded as strictly a plea of any class 
but rather an excuse for not plead- 
vig Rice ve Rice, 18 Ore337- eer: 


67. Feldman v. Polishuck, 200 Ill. 
A. 15; Cornblatt v. Block, 132 Md. 
44, 103 A 137; Welsh v. Blackwell, 14 
N. J. L. 344, 

[a]. Leave “to plead,” given to a 
defendant after judgment confessed, 
does not authorize him to file a gener- 
al demurrer. Feldman vy. Polishuck, 
200 Ill. A. 15. 

68. Redington v. Cornwell, 90 Cal. 
49, 27 P 40. 

Amendment of pleadings generally 
see infra § 581 et seq. ' 

69. Copeland v. Williams, (Tex. 
Civ. A.) 282 SW 261. 


~ 


' 


In the common-law > 


- 
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§§ 8-9] 


to amend any pleading.7° 


Bill of particulars’: has been held not to be a’ 


pleading,’ although there is authority to the con- 
trary."3 : 

A motion to make the complaint more definite and 
certain’* is not a pleading.7® : 

Motions for new trial and proceedings thereon.” 
A motion for new trial is not a “pleading,’”’™” espe- 
cially where the code provides that the only pleadings 
allowed are those enumerated therein, and a motion 
for new trial is not included in the enumeration.7® 
In the broad sense of the term, however, a motion 
for new trial has been held to be a “pleading.”79 Ex- 
ceptions to the reasons of the court for denying a 
new trial are not in any sense a “pleading.’’§° 

Proceedings for review.** Bills of: exceptions’? 
and writs of error®® are “pleadings” in the broad 
sense of the term, but it has been held that such 
term, as used in a statute requiring the original pro- 
ceedings to be sent up on appeal, is not broad enough 
to embrace the judgment or decree appealed from, 
the notice of appeal, proof of service, and the under- 
taking on appeal.** <A petition for rehearing on ap- 
peal is a pleading,*® and hence falls within the rule 
that the specific grounds on which it is claimed the 
original decision is erroneous must be set forth.8¢ 
On the other hand it has been held that a petition for, 


70. Arkla Lumber, etc., Co. v.] 452. 
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or a brief on, rehearing is not a pleading, but an argu- 
ment addressed to the court and the individual mem- 
bers thereof,®? so that to incorporate therein scandal- 
ous or insulting matter is to commit a contempt in 
open court.*§ 

In bankruptcy proceedings®® an application | for the 
discharge of a bankrupt has been held to be a “plead- 
ihayege? AO ‘and the term has been applied also to specifi- 
cations of objections to a bankrupt’s discharge.?? 
But an answer in bankruptcy proceedings, admitting 
defendant’s insolvency and praying that he may be 
adjudged a bankrupt, has been held not to be a plead- 
ing.°? 

In criminal prosecutions®* neither the indict- 
ment?‘ nor a motion to quash®® is a pleading. On the 
other hand it has been held that, while the word 
“Hleadings,” as used in the statute limiting the juris- 
diction of the supreme court to errors of law appear- 
ing in the “pleadings” or judgment, does not include 
a motion to quash,®® it embraces the indictment, as 
well as the pleas, in abatement and in bar.°* 

[§ 9] HE. Entitling.°*® It is not. necessary to give 
any name to a pleading,®® nor is the name, if given, 
controlling,? since the character of a pleading is de- 
termined by its allegations or subject matter and le- 
gal effect.2 In some jurisdictions, the mode of en- 
titling certain pleadings is provided for by rule of 

1. See cases infra note 2. 
Ala.—Farmers’ State Bank v.»# 


Kirkland, 200 Ala. 146, 75 S 894; 
eee. v. Burdick, 7 Ala. A. 274, 61 


Henry Quellmalz Lumber, etc., Co., 86. See Appeal and Error § 2507. 2. 
(Mo.) 252 SW 961. 87. In re Woolley, 11 Bush (Ky.) 
- Abandonment of pleadings see in- i In re Dunn, 85 Nebr. 606, 124 NW 
ra § 127. 
71. Generally see infra § 885 et 88. See cases supra note 87. 


seq. 

72. Adkins v. Wayne County Ct., 
94 W. Va. 460, 119 SE 284. 

[a] Rule applied.—A bill of par- 
ticulars is not a “pleading,” and a 
motion to quash it is not a challenge 
of the sufficiency of a pleading within 
the code provision authorizing causes 
to be certified to the supreme court. 
Adkins v. Wayne County Ct., 94 W. 
Va. 460, 119 SE 284. 

73. Smith v. Bradstreet Co., 134 
App. Div. 567, 119 NYS 487. And see 
Davey v. Bentinck, [1893] 1 Q. B. 185 
(where the court intimated that a 
bill of particulars came within a rule 
authorizing the court to order “any 
pleading” to be struck out for failure 
to disclose a cause of action or de- 
fense). 

[a] A bill of particulars is but a 
supplemental part of the pleadings 
within the rule that the parties 
should be called on to litigate definite 
issues. Smith v. Bradstreet Co., 134 
App. Div. 567, 119 NYS 487. . 

74. Generally see infra § 1030. 

75. Lawrence v. Lawrence, 81 S. 
C. 126, 62 SE 9. But see St. Louis, 
etc, Re Co.-v.) Youngs,.35 Okl.521, 130 
P 911 (construing Comp. L, [1909] §§ 
5645, 5659). 

Loa troneraly: see New Trial §§ 
77. Daugherty v. State, 24 Oh. 
A. 212, 157 NE 400. 

78. McDermott v. Halleck, 65 Kan. 
403, 69 P 3835; Owen v. Oklahoma 
County Dist. Ct., 43 Okl. 442, 143 P 
17, AnnCas1917C 1147; Powell v. 
Nichols, 26 Okl. 734, 110 P 762, 29 
LRANS 886; Blonde v. Merriam, 21 
WON La boos el OT6.0 

79. Hamilton v. Conyers, 25 Ga. 
158; Snelling v. ‘Darrell, 17 Ga. 141. 

80. U. S. Graphite Co. v. Saginaw 


‘Cir. Judge, 158 Mich. 598, 123 NW 27. 


81. Generally see Appeal and Er- 
ror § 1031 et seq. 

82. Hamilton v. Conyers, 25 Ga. 
158;:. Snelling v. Darrell, 17 Ga. 141. 

83. Hamilton v. Conyers, 25 Ga. 
Snelling v. Darrell, 17 Ga. 141. 
84. Smith v. Algona Lumber Co., 
(Ore) RLS Cae ai 

85. Baltimore, etc., R. Co. v. Con- 
oyer, 149 Ind. 524, 48 NE 352, 49 NE 


Incorporating contemptuous mat- 
ters in papers filed in court as consti- 
tuting roptesnt: A court generally 
see Contempt § 4 

89. See Pearse EOP oi 

90. In re Taylor, 188 Fed. 479. 

91. In re Taylor, supra; In re 
Glass, 119 Fed. 509; In re Brown, 112 
Fed. 49, 50 CCA 118. Contra In re 
Jamieson, 120 Fed. 697. 

92. Ewing v. Forrester Nace Box 
Co., 12 F. (2d) 864. 

93. Generally see Criminal Law § 
491 et seq; Indictments and Informa- 
tions 31 C. J. p 548. 

Tear Falter v. U. S., 23 F. (2d) 420, 

“An indictment is not a pleading of 
the United States, but the charge of a 
grand jury, and a grand jury is net- 
ther an officer nor an agent of the 
United States, but a part of the 
eourt,”" Falter-v. U.S. supra’ (an 
allegation in a prior indictment was 
not competent as an admission 
against the government). 

Definition and nature of indictment 
generally see Indictments and Infor- 

mations § 8. 

95. U.S. v. Hopkins, 228 Fed. 173. 

Nature and scope of motion to 
quash generally see Indictments and 
Informations § 367 
rae Wagner v. State, 42 Oh. St. 

97. Wagner v. State, supra. 

98. "Titl® or caption in: 

Answer see infra § 2038. 
Declaration, complaint, or petition see 

infra § 135. 

99. Feldman v. Feldman, 171 Ark. 
1097, 287 SW 384; Mastin v. Bar- 
tholomew, 41 Colo. 32.8, 92) P 682; 
Wright v. Morton, 125 Or. 5638, 267 Pp 
818; Brown v. Cassidy- Southwestern 
Commn. Co., (Tex.,-Civ. At) 225 Sw 


[a]. Thus the fact that an answer 
was without indorsement showing 
its character is not ground for re- 
versal, it on its face adopting the an- 
swer of another; and thus clearly in- 
dicating the claim of firm owner- 
ship of funds garnished as those of an 


individual. Brown v. Cassidy-South- 
western Commn. Co., (Tex. Civ. A.) 
225 SW 833. 


Ariz.—Arizona Min., ete, Co. v. 
Benton, 12 Ariz. 378, 100 P 952. 

Ark.—Rinehart v. Rowland, 139 
Ark. 90, 218 SW 17; Randolph v. 
Nichol, 74 Ark. 93, 84 SW 1087. 

Cal.—Pickwick Stages Northern 
Div. v. El Paso de Robles, 189 Cal. 
417, 208 P 961; McDougald v. Hulet, 
132 Cal. 154, 64 P..278; Matter of 
Clary, 112 Cal. 292, 44 P 569; Irer v. 
Gawn, (A.) 277 P1053; Allers v. Bev- 
erly Hills Laundry (A.) 277 P 3387. 

Colo.—Macaluso v. Easley, 81 Colo. 
50, 253 P 397; Mastin v. Bartholo- 
mew, 41 Colo. 328, 92 P 682. 

Ida.—Consumers Co. v. State Pub- 
lic Utilities Commn., 40 Ida. 772, 236 
P 732; Swank v. Sweetwater Lrriete., 
Coy 15 Ida. 358, 98 P 297. 

Ill. —Schwartz v. Chicago State 
Pawners Soc., 195 Ill. A. 93. 

Ind. —Phillips v. Gammon, 188 Ind. 
497, 124 NE 699; Dreyer v. Hart, 147 
Ind. 604, 47 NE 174; McClanahan v. 


Williams, 136 Ind. 30, 35 NE 897; 
Thompson v. Voss, 16 ind. 297; Pat- 
terson v. State, 10 Ind. 296; _Globe 


Min. Co. v. Oak Ridge Coal Co., 79 
Ind. A. 76, 134 NE 508; Templer v. 
Muncie Lodge PLO. Oy K, 50 Ind, A. 
324, 97 NE 546; Barricklow v. Stew- 
art, 31 Ind. A. 446, 68 NE 316. 

lowa.—Schramm, etc., Co. v. Shope, 
200 Iowa 760, 205 NW 350; Powell v. 
Overton, 191 Iowa 574, 181 NW 24; 
Keith v. Modern Woodmen of Amer- 
ica, 167 Iowa 239, 149 NW 325, LRA 
ISPS B 793: 

Kan.—Freeman v. Trickett, 6 Kan. 
A: 88; 49 P 672. 

Ky. Parks v. Doty, 13 Bush tan 
Ere Gos v. Clayton, 5 T. B. Mon. 4. 
R. Co. v. Louisiana 
R. ete "149 a! 783, 90 S 195. 

Mass.—Brotkin v. Feinberg, 164 
NE 85. 

Miss.—Harrison County v. Robert- 
son, 121 Miss. 387, 83 S 617. 

Mo.—Calman v. Cox (A.) 296 SW 
845; Kansas City Breweries Co. v. 
Haftey, 193 Mo. A, 349, 186 SW 36; 
ay Me Menke, 92 Mo. iv 354. 

M.—Hyde v. Bryan, 24 N. M. 
457, “174 P 419. 

N. Y.—Lopp v. Lopp, 191 App. Div. 
500, 181 NYS 476. 

Ok1. —Stoner v. Weiss, 96 Okl. 285, 
222 P 547; Horstman y, Bowermas- 
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court. 


[§ 10] F. Subject Matter of Allegations—1, Suf- 
The two cardinal rules of plead- 
ing are that the matter pleaded or facts alleged must 
be sufficient in law to avail the pleader,‘ 
such matter must be alleged or deduced according to 
In every pleading the opposite 
party is entitled to notice of what the proof will be 
directed to,° and the notice must appear from the 
A pleading must negative the existence 
of facts which the law infers or presumes from facts 
alleged,* and a party who claims to come within an 
exception to a general rule of law must in his plead- 
ings state such facets as clearly bring him within the 
But it is not the policy of the law to en- 
courage technical objections to pleadings, which do 


ficiency i in General. 


the forms of law. 


pleading.’ 


exception.® 


ter, 90 Okl. 262, 217 P 167; Robinson 
v. Anderson, 88 Okl. 136, 212° P 121: 
State v. Muskogee, 70 Okl. IS py G2) Pp 


796. 
Philippine.—Hontiveros v. Altavas, 
24 Philippine 632, 645 [quot Cyc]. 
Porto Rico. —Penagaricano v. Pen- 
agaricano, 19 Porto Rico 472; Juncos 
Cent. Co. v. Rodriguez, 16 Porto Rico 


BRS 

C.—Charlotte, Ea COreave 
Gibbes, 23 S. C. 370. 

D.—Gr een v. Hughitt School Tp., 
5 S D. 452, 59 NW 224 


eves 


Tex. —Behring Mfg. Co. v. Carter 
(Commn. A.) 272 SW 1105; Glenn v. 
*Dallas County Bois D’Arc Island 


Levee Dist. (Commn. A.) 268 SW 452; 
Nelson v. San Antonio Tract. Co., 
(Civ. A.) 142 SW 146 [rev on other 
grounds 107 Tex. 180, 175 SW 434fT. 

Wash. —Schmelling v. Hoffman, 111 
Wash. 408, 191 P 618; Johnson v. 
Pacific Bank, etc., Fixture Con 59 
Wash. 58, 109 P 205. 

Wyo.—Mitter v. Black Diamond 
Coal Co., 28 Wyo. 439; 206 P 152, 27 
Wyo. 72, 191 P 1069, 193 P 520; Tutty 
DS eWWayOn, Lode ion Ee OOM lo 


“A Bear well painted and drawn to 
the life is yet the picture of a Bear, 
although the painter may omit to 
write over it, ‘This is the Bear.’”’ 
Prewitt v. Clayton, 5 T. B. Mon. (Ky.) 
4, 5 [quot Shelton v. Hensley, 221 Ky. 
808, 810, 299 SW 979]. 

[a] he purpose and effect of a 
pleading, rather than its designation, 
are controlling. Consumers Co. Vv. 
State Public Utilities Commn., 40 Ida. 
W2;,, 236° Pa 132. 

[b] The face of a pleading con- 
trols its character, and not the name 
given to it by the pleader. Hyde v. 
Bryan, 24 N. M. 457, 174 P 419. 

{c] A pleading is what it is, not 
what it is called. Farmers’ State 
pene v. Kirkland, 200 Ala. 146, 75 S 


4. 

{[d] The law gives the pleading its 
proper name where the facts are stat- 
ed. Poplin v. Brown, 200 Mo. A. 255, 
205 SW 411. 

{e] Illustrations.—(1) Whether a 
pleading is a cross complaint or a 
counterclaim is to be determined 
from its allegations, and not from the 
designation given dite Pickwick 
Stages, Northern Div. v. El Paso de 
Robles, 189 Cal. 417, 208 P 961; Za- 
rillo v. Le Mesnager, Hleal: A. 442, 
196 P 902; Perkins v. Peterson, 67 
Colom ors 185 P 660; Pocatello First 
Sav. Bank v. Sherman, 33 Ida. 343, 
195 P 630. (2) A misnomer in char- 
acterizing a pleading as a “reply” 
when, in its legal effect, it is a de- 
murrer is immaterial. Thompson v. 
Voss, 16 Ind. 297. (3) If a suit by a 
widow and her minor son against 
the adult son and daughters be re- 
garded as partition, the court has no 
authority to make a disposition of the 
homestead, but a petition bottomed 
on Rev. St. (1919) § 5863, relating to 
transfers of homesteads exceeding the 
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not tend to promote the logical and expeditious ad- 


and that 


ministration of justice.?° 
Allegations of particular facts. It is a rule of com- 
' mon law,*! recognized by the codes in some jurisdie- 
tions,!? that allegations of time in a pleading, unless ~ 
constituting a matter of description, are immaterial. 
Allegations of mutual mistake become immaterial 
where the unilateral mistake of one party, known to 
the other party, is sufficiently alleged.1? 
tion that a debt is owing is not the equivalent of 
an allegation that it-is due and unpaid.** 
sufficient to allege that a person was induced to en- 
ter into a contract by misrepresentations, character- 
ized as fraudulent, but not alleged to be untrue.*® 
[§ Pj 2) Matters Sudicially Noticed.1* 
which the court will take judicial noticet’ need not 


An allega- 


Nor is it 


Facts of 


be alleged,'* and the courts must read a pleading as 


value allowed, will be treated as the 
petition required by the statute, al- 
though captioned and designated as 
“partition.” Schlup v. Thrasher, 207 
Mo. A. 646, 229 SW 1094. (4) An in- 
strument filed in the original action, 
having t'he requisites of a supple- 
mental petition, will be treated as 
such, although designated a ‘“‘motion” 
by the pleader. Stoner v. Weiss, 96 
OKI. 285, 222 P 547. (5) Where a 
pleading is entitled a “supplemental 
petition” but is in fact an amended 
petition, it will be so considered. 
Hocker v. Rackley, 90 Okl. 83, 216 P 
151. (6) Calling a defense of pay- 
ment a “counterclaim” does not make 


it so. Royce v. Barrager, 116 Iowa 
671, 88 NW 940; Burke v. Thorne, 44 
Barby sCNi cy.) o36ee 

[f] Failure to style a petition for 


injunction a “petition in equity” is 
no cause for dismissal, since, under 
Civ. Code Pract. § 10, it may be trans- 
ferred to the proper docket during 
court. Owen County Burley Tobacco 
Soc. v. Brumback, 128 Ky. 137, 107 
SW 710, 32 KyL 916. 

3. See case infra this note, 

[a] In Texas (1) under District 
and County Court Rules, rule 3, the 
original answer by plaintiffs to de- 
fendant’s first amended original an- 
Swer and cross petition should be 


styled “plaintiffs’ first supplemental 
petition.” Rockhold v. Lucky Tiger 
Oil Co.,. (Giv. A.) 4 SW (2d) 1046, 


(2) And plaintiffs’ first amended orig- 
inal answer to the cross petition 
should be styled “plaintiffs’ second 
supplemental petition.’”” Rockhold v. 
Lucky Tiger Oil Co., supra. 

4. Alabama-Fuel, etc., Co. v, Bush, 
204 Ala. 658, 659, 86 S 541 [cit Will’s 
Gould Plead. p 192]. 

5. Alabama Fuel, ete., Co. v. Bush, 


supra. 

6. McKinney v. Carson, 35 Utah 
1310; 799" 660: 

7. McKinney v. Carson, supra. 

8. Cromwell v. Stevens, 212 Ky. 
209, 278 SW. 555, 

9. Matthews v. LaPrade, 130 Va. 
408, 107 SE 795. 
(eptetpating, defenses see infra § 

oO. 

10. Wilkinson v. Evans, 34 Pa. 
Super. 472. 

11. Louisville Banking Co. v. Com., 


142 Ky. 690, 1384 SW 1142. 
12. See statutory provisions. 


13. International Py nbn vile C Osage. 
Stuart, (Tex. Civ. A.) 201 SW 1088. 
14. McDuffie v. Lynchburg Shoe 


Co., 178 Ala. 268, 59 S 567. 

[a] An allegation that one “owes” 
a debt means simply that he is 
obliged or bound to pay, which is as 
true of an immature debt as of an 
overdue’ obligation. McDuffie _ v. 
Cave Shoe Co., 178 Ala. 268, 59 


15. Mann y. Showalter, 145 Ga. 


268, 88 SE 968, 
16. Pleading statutes judicially 
noticed see Statutes [36 Cyc 1236]. 


17. See Evidence §§ 1807-2008. 


18. U. S.—Brown v. Piper, 91 U. 
S. 37, 23 L. ed. 200; St. Louis-San 
Francisco R. Co. v. Byrnes, 24 F. 


(2d) 66; McDonald v. Press Pub. Co., 
55 Fed. 264; U. S. v. Williams, 28 F. 
Cas. No. 16,706, 4 Biss. 302. 

Ala.—Shafer v. Myers, 215 Ala. 678, 
112 S 230; Hodge v. Joy, 207 Ala. 198, 
92 S 171; Louisville, ete., R. Co._v. 
Shikle, 206 Ala. 494, 90 S 900; Ed- 
wards v. Earnest, 306 Ala. Pe SOs 
729, 22-ALR 1387; Moon v. ‘Hines, 
205 Ala. 355, 87 S 603, 13 ALR 1020; 
Casey v. Bryce, 73 SATas T2995 L5 bs. 
810; Alabama Great Southern R. Co. 
v. Cardwell, 171. Ala, ‘274, 55 S 285; 
Matlock y. ‘Johnson, 17 Ala. A. 669, 
88 S 182. 

Cal.—Chavez v. Times-Mirror Co., 
185 Cal. 20,195 P 666; French v. State 
Senate, 146 Cal. 604, 80. Ps LOS TGS: 
LRA 556, 2 AnnCas 1563 In re Chope, 
112 Cal. 630, 44 P 1066; ‘Northern Ins. 
Co. v. National Union F. Ins. Co: 385: 
Cal. A. 481, 170 P 484; Cople Co. v. 
Hindes, 34 Cal. A. 576, 170 P 155. 

Fla.—-Miami Ve Miami Realty, etc., 
Co., 57 Fla. 366, 49 S 55. 

Ga.—Petree v. Davison-Paxon- 
Stokes Co., 30 Ga. A. 490, 118 SE 697; 
Kiser v. Oglesby, 11 Ga. AS 190. 74 
SE_ 1036; Edenfield yv. Millen Bank, 
Mt Ge, IN 645, 67 SE 896. 

Tll.—Lindelsee v. Chicago, ete., R. 
Co., 226 Ill. A. 20; Linehan v. Morton, 
2210 Tl! VAN 70: 

Ind.—State vy. Wheaton, 193 Ind. 
30, 138 NE 820; Tecumseh Coal, etc., 
Co. v. Buck, 192 Ind. 122, 135 NE 481; 
Ervin v. State, 150 Ind. 332, 48 NE 
249; Wasson v, Indianapolis First 
Nat. Bank, 107 Ind. 206, 8 NE 97; 
Little v. Hoffman, Ot In ae Aue 37g 119 
NE 218; Miller v. Miller, 55 Ind. A. 
644, 104 NE 588; Princeton Coal 
Min. Co. Va Howell, 46 Ind. A. 572, 
92 NE 122; Thorntown vy. Fugate, 21 
Tnals Ae 537, 52° NE 763 

Jowa.—Johnson v. Chicago, ete., R. 
Co., 202 Iowa 1282, 211 NW 842. 
eee .-—Paducah v. Kahn, 8 Ky. Op. 


La.—Grotevant v. Dorrestein, 152 
La. 734, 94 S 872. Compare West 
Monroe Mfe. Co..v. West Monroe, 146 
La. 641, 88 S 881 (holding that the 
court cannot take judicial cognizance 
of facts in a case, but they must be 
attoer so): 

Mo.—Sessinghaus Milling Co. v. 
Hanebrink, 247 Mo. 212, 152 SW 354, 
AnnCas1914B 875; Barth v. Kansas 
CitV PRL Roy Co:,. 142 Mo. 535, 44 SW 
778; South Missouri Lumber Com ive 
Wright, 114 Mov 326," 24) SW Side 
State v. Gates, 67 Mo. 139; Shackle- 
ford v. Jefferson, 167 Mo. ‘A. Soho, 


SW 1123 
Nebr. —Butschkowski v. Brecks, 94 


' Nebr. 532, 143 SW 923, AnnCas1915C 


965; George v. State, 59 Nebr. 163, 
80 NW 486. 

Nev.—Bowers v. Charleston Hill 
Nat. Mines, 50 Nev. 99, 251 P 721, 256 


,P 1058. 


N. M.—Friday v. Sante ae Cent. R. 
Cos 16N. MM, 434.9120) Pas 
N. Y.—Shaw. Ws: Robles. 3. INoRY. 


SS———— LE EE EEE 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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if it contained a statement of such facts,19 even when 
there is an express allegation to the contrary.2° But 
judicial knowledge cannot aid a pleading unless it 
contains averments which bring into the ease the 
controversy respecting which the resort to judicial 


knowledge is sought.?! 
[§ 12] 3. Matter of Record.?? 


other court.27 


plied by averment.*° 


188; Crown Embroidery Works v. 
Gordon, 190 App. Div. 472, 180 NYS 
158; Buffalo v. New York Cent. R. 
Co., 125 Mise. 801,212 NYS 1) fafe 
218 App. Div. 810 mem, 218 NYS 713 
mem]; Farrelly v. Wells, 115 Misc. 
632, 189 NYS 34. 

Oh.—Hadfield-Penfield Steel Co. v. 
Sheller, 108 Oh. St. 106, 141 NE 89. 

Philippine.—Marzon vy. Udtujan, 20 
Philippine 232. 

Porto Rico.—Lowande v. Garcia, 13 
Porto Rico 263 (recognizing rule). 

_ _S. C.—Uxbridge Co. v. Poppenheim, 
135 S. C. 26, 133 SE 461. 

SSD: Trust, ete; wos. 
Ioch, S38ZIS. DS. 55150 143) NW 952, 
49 LRANS 513. 

Utah.—State v. Rolio, 262 P 987; 
lees v. Jorgenson, 66 Utah 360, 242 

45. 

Va.—Radford v. Brooks, 125 Va. 
621, 100 SE 664; Shumaker v. At- 
lantie Coast Line, etc., R. Co., 125 Va. 
SOs oo SEre 39: 

W. Va.—Michaelson vy. Charleston, 
TA, WW, Via.t35,7 75 "SHO 154. 

[a] Rule applied.— Where the 
court may take notice that the pur- 
chaser’s certificate under a foreclo- 
sure sale is worthless, the purchaser 
in an action for deceit need not allege 
that he received nothing thereunder. 
Dirks Trust, ete., Co. v. Koch, 32 S. 
D. 551, 143 NW 952, 49 LRANS 513. 

[b] In Oregon qd) it has been held 
that a petition for the sale of prop- 
erty devised need not set out the 
probated will, since the court will 
judicially notice its contents. Howe 
v. Kern, 63 Or. 487, 125 P 834, 128 P 
818. (2) It has also been held that 
whatever quality in a substance is 
taken notice of is, in effect, pleaded 
when the substance itself is men- 
tioned. Peterson v. Standard Oil Co., 
55 Or. 511, 106 P 337, AnnCas1912A 
625. (3) On the other hand the 
court has held that, when the acts 
charged against a party could have 
been committed as well in his in- 
dividual as in his official capacity, the 
legal sufficiency of the pleading ought 
not to be determined by considera- 
tion of a fact not alleged or in any 
way referred to, even though proof 
of such fact, if alleged, might be 
unnecessary ‘because it is one of 
which the court is authorized to take 
judicial notice. Watts v. Gerking, 
WAP Ori 6417) 222" P 318, 228 .B. 135) 
34 ALR 1489 [dist Peterson vy. Stand- 
ard Oil Co., supra]. 

19. See cases supra note 18. 

[a] “Inthe light of judicial knowl- 
edge” a pleading is to be read. Fri- 
day v. Santa Fé Cent. R. Co, 16 N. 
M. 434, 437, 120 P 316. 


20. Chavez v. Times-Mirror Co., 
185 Cal. 20, 195 P 666; Central of 
Georgia R. Co. v. Lawley, 33 Ga. A. 


375, 126 SE 273; Lindelsee v. Chicago, 
ete., R. Co., 226 Ill. A. 20. 

[a] An allegation inconsistent 
with or contradicting facts judicial- 
ly noticed is nugatory, and will be 


It is not neces- 
sary, in pleading, to allege any fact which already 
appears upon the record in the same cause.?? 
can a party plead in contravention of such record.?* 
Where a record in a different cause is relied upon, it 
should be pleaded with a prout patet per recordum,?® 
except where alleged merely as inducement ;?¢ and 
this is true whether the record be of the same or an- 
No facts ean be pleaded against the 
validity of a record,?® although there may be against 
its operation;?® nor ean a defect i in a record be sup- 
In pleading judicial proceed- 
ings, for all ordinary purposes, copies are unneces- 
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sary.31 
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And a particular reference in a pleading to 
the record of the court is sufficient to bring that 
record and all that it shows into the pleading.*? 
Where a defect or mistake in a deed appears on the 
face of a record and is dependent entirely on docu- 


mentary evidence, an allegation of the defect or mis- 


leged.** 
Nor 


and belief.®® 


ant,?® or a part 


disregarded. Central of Georgia R. 
Co. v. Lawley, 33 Ga. A. 375, 126 SE 
273; Rome R., etc., Co. v. Keel, 3 Ga. 
A. 769, 60 SE 468: Lindelsee v. erie 
cazo, ‘ete;, Ri Co.,/226) Il]. A. 20. 

21. Arkansas v. Kansas, ete., Coal 
COs 0183) Ws -S.-185,922 SCti 47, 46 L. 
ed. 144; Mountain View Min., etc., Co. 
v. McFadden, 180 U. S. 533, 21 SCt 
488, 45 L. ed. 656. See also Lowande 
v. Garcia, 13 Porto Rico 263 (holding 
that the court cannot call to the 
support of its decision judicial knowl- 
edge of facts not alleged in the com- 


plaint). 
22. Pleading judgment see Judg- 
ments §§ 1491-1503, 1547-1560, 1585- 
23. Conn.—Tweedy v. Jarvis, 27 
Conn. 42. 


a he v. Richardson, 6 Pick. 


Mo.—Barth v. Kansas City El. R. 
Co., 142 Mo. 535,44 SW 778. 

N. H.—Hale v. Vesper, Smith 283. 
eee v. Whitlock, 15 Tex. 

fa] Illustration.—Where a _ con- 
tract of shipment is attached to the 
petition, defendant need not plead a 
stipulation therein exempting it from 
liability for articles shipped beyond 
its own line. Gulf, etce., R. Co. v. 
Griffith, (Tex. Civ. A.) 24 SW 362. 

24. Peo. v. Shaw, 13 Ill. 581. 

25. Jarman v. Windsor, 2 Del. 162; 
Shafer v. Stonebraker, 4 Gill & J. 
(Md.) 345; Chittenden v. Catlin, 2 
D, Chipm. "(vt.) 22. 

26. Philpot v. McArthur, 10 Me. 
127; Commercial Bank vy. Sparrow, 2 
Den. (N. Y.) 97; Stoddart v. Palmer, 
3 Bi SneaeZ, 10 ECL 1, 107 Reprint 
636; Morse v. James, Willes 12257125 
Reprint 1089. 

Inducement see infra § 143. 

27. Shafer v. Stonebraker, 4 Gill 
& J. (Md.) 345. : 

[a] In Texas it has been held that 
a record of the same court in which 
the action is pending is sufficiently 
pleaded if indicated with such cer- 
tainty to enable it to be used if re- 
quired. Long v. Wortham, 4 Tex. 


381. 
Biddle v. hh gs P+ Pet: Gu: 
S.) 686, 7 L. ed. 31 

29. Biddle v. Wilkins, supra. 

30. Kelley v. Adams, "120 Ind. 340, 
22 NE 317; Raymond vy. Smith, 1 
Metc. (Ky.) 65, 71 AmD 458; Wood 
v. Com 4 Rand. (25 Va.) 329. 

31. Becknell v. Becknell, 110 Ind. 
42, 10 N. B. 414; Lytle v. Lytle, 37 
Ind. 281; Shauver v. Philips, 7 Ind. 
A. 12, 32 NE 1131, 34 NE 450. 


é eae Krumbhaar v. Stetler, 10 Pa. 
oO. " : 
33. Vaught v. Williams, 177 N. C. 


UT, 97 SEH 737: 

[a] Illustration.—In an action by 
heirs to recover land on the ground 
that an executor had failed to affix 
a seal to a deed, defendants, to pre- 
vail, need not allege the defect or 
mistake or pray for correction, the 


take and a prayer for correction need not be al- 


Certainty and particularity.*+ In pleading the ex- 
istence of a record in courts of general jurisdiction, 
the allegations should be certain and specific,?> and 
it is not sufficient to allege the same on information 


[§ 13] 4. Matters Appearing in Other Pleadings. 
Facts which are alleged in other pleadings in the 
same cause ordinarily may be made a part of a plead- 
ing by expressly adopting them ;%7 and hence one de- 
fendant may adopt the answer of another defend- 


of a codefendant’s answer may be 


matter appearing on the face of the 
record and depending only on docu- 
mentary evidence. Vaught v. Wil- 
Tian s elite Nig Coach ly oO Ga euler lee 

34. Of pleadings generally see in- 
fra § 85 et seq. 4 


85. Hailey First Nat. Bank v.- 
Watt, 7 Ida. 510, 64 P 223; State v: 
Follis, 140 Tenn. 513, 205 SW 444. 

{a] Allegations held sufficiently 
specific.—State v. Follis, 140 Tenn. 
513, 205 SW 444. 

36. Hailey First Nat. Bank vv. 
Watt, 7 Ida. 510, 64 P 223; Steinberg 
v. Saltzman, 130 Wis. 419, 110 NW 


198. 

Denial on information and belief 
see infra § 334. 

37. U. S.—uU. S. v. Massachusetts 
Bonding, ete., Co., 198 Fed. 923. 

Ala.—Louisville, etc., R. Co. v. Hall, 
131 Ala. 161, 32 S$ 603. 

Ida.—Collins v. Brown, 19 Ida. 360, 
ay iP, | 

nd. T.—Case v. Ingle, 3 Ind. T. 
527" 61 SW 994. 

Kan.—Lower v. Shorthill, 103 Kan. 
534, 176 P 107 [reh den 103 Kan. 904, 
U6 aPs64%]. 

Ky.—Day v. Clarke, 1 A. K. Marsh, 


eee 
C.—Hooker v. Workp ing tens 134 
N. NG. 283, 46 SH 726 

Tex.—Howe v. Wichita State Bank, 
ete:,,Co., \(Civ. A.) 242 SW.-1097; 

Wis.—Karns v. Allen, 135 Wis. 48, 
115, NW 9357, 2d AnnCas 543. 

[a] Rule applied.—Where several 
Suits against joint-stock companies 
and their stockholders were consoli- 
dated, and objection by one defend- 
ant that one plaintiff did not allege 
that this defendant was a _ stock- 
holder in one of defendant’s stock 
companies was not valid where such 
plaintiff had formally adopted the 
allegations contained in geveral par- 
agraphs of another plaintiff's peti- 
tion, in which there was such an al- 
legation, thus making these allega- 
tions, so far as relevant, the allega- 
tions of this plaintiff. Howe v. 
Wichita State Bank, etc., Co., (Tex. 
Civ. A.) 242 SW 1091. 

38. Ala.—Louisville, etc., R. Co. v. 
Hall, 131 Ala. 161, 32 S 603. 

Ida.—Collins v. Br own, 19 Ida. 360, 
114 P 671. 

Ind. T.—Case v. Ingle, 8 Ind. T, 
ee 61 SW 994. 

C.—Hooker v. Worthington, 134 
N. res 283, 46 SE 726. 

Tex.—Bexar Bldg., ete, Assoc v. 
Lockwood, (Civ. A.) 54 SW 258; Al- 
liance Milling Co. v. Eaton, (Civ. A.) 
23 SW 455 [rev on other grounds 86 
Tex. 401, 25 SW 614, 24 LRA 369]. 

Wis.—Karns v. Allen, 135 Wis. 48. 
115 NW 357, 15 ‘AnnCas 543. 

[a] A defendant adopts the answer 
of a codefendant by filing an answer 
Stating that he joins in the answer 
of his codefendant and desires to 
make it a part of his answer as fully 
as if set out in full in his own plead- 
ing. Collins v. Brown, 19 Ida. 360, 
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adopted if it is clearly indicated what part.® An in- 
tervener may adopt in his petition the allegations of 
plaintiff’s petition by reference, instead of specific al- 
legation,*® provided he uses language sufficiently defi- 
nite and certain to show his intention.‘ 
ant may adopt the allegations of plaintiff’s petition 
in a supplemental cross bill,*? and plaintiff may, in 
his reply, adopt by reference the allegations of de- 
On the other hand, it has 
been held that reference to another pleading in the 
ease, the allegations of which are not stated, does not 
incorporate such allegations,4* and that an answer 
cannot be made a part of the reply by reference.*® 
The allegations of a pleading in another independent 
action cannot be adopted,*® even by agreement of 
the parties,*7 unless they are copied into the plead- 
ing.*® But where an answer refers to pleadings in a 
former action, it makes them a part of the case by 
reference in so far as to preclude defendant from ob- 


fendant’s cross petition.*3 


TI he: Bs Bs ya 

[b] New defendant; effect of adop- 
tion of original answer.—In an action 
to abate a nuisance and recover dam- 
ages therefor, the complaint alleged 
the unlawful maintenance of a dam 
by defendants A, by which plaintiffs’ 
garden was damaged, ete., and the 
amended complaint set out further al- 
legations of damage resulting from 
the maintenance of the dam, which 
allegations defendants denied in an 
amended answer, which also con- 
tained a general ‘denial. Defendants 
A having conveyed their land, dam, 
etc., to defendant corporation, plain- 
tiff filed a supplemental complaint 
making it a party, and alleging that 
it assumed the rights and liabilities 
of its grantors, and defendant corpo- 
ration adopted as its own the amended 
answer of defendants A. It was held 
that such amended answer was in 
answer to the supplemental com- 
plaint, and, that the answer contain- 
ing a general denial, the allegation 
that defendant assumed the liabil- 
ities of its grantors stood denied on 
the face of the pleadings. Karns v. 
Allen, 135 Wis. 48, 115 NW 357, 15 
AnnCas 543, 

Effect of plea or answer of one de- 
fendant on rights of codefendants 
generally see infra § 243. 

39. Bexar Bldg., ete., Assoc. v. 
Lockwood, (Tex. Civ. A.) 54 SW 253. 

40. U. S. v. Massachusetts Bond- 
ing, etc., Co., 198 Fed. 923; Green v, 
La Rue Oil Assoc., (Tex. Civ. A.) 272 
SW 623 [rev on other grounds 
(Commn. A.) 285 SW 813]; Texarkana, 
ete., R. Co. v. Hartford Ins. Co. LT 
Tex. Civ. A. 498, 44 SW 5383. 

41. Green v. La Rue Oil Assoc., 
(Tex. Civ. A.) 272 SW 623 '[rev_ on 
other grounds (Commn. A.) 285 SW 
813]. 

[a] Language held insufficient.— 
In a seller’s action for the price, in 
which parties claiming an interest 
in the debt intervened, language used 


in their petition of intervention, 
which was insufficient as an inde- 
pendent pleading, did not show 


that they affirmatively and in effect 
adopted the petition of plaintiff as 
their own. Green v. La Rue Oil As- 
soc., (Tex. Civ. A.) 272 SW 623 [rev 
on other grounds (Commn. A.) 285 
SW 813]. 

Olcott v. International, etce., 
(Tex., Civ. A.) 28’ SW. 728. 
Lower v. Shorthill, 103 Kan, 
534, 176 P 107 [reh den 103 Kan. 904, 
176 P 647). } 
[a] Ilustration.—In an action on 
notes, where the answer and the cross 
petition set out execution and trans- 
fer of notes secured by a chattel 
mortgage, the reply might refer to 
such allegations in the cross peti- 
tion, and thereby make them a part of 
the reply. Lower v. Shorthill, 103 
Kan. 534, 176 P 107 [reh den 103 Kan. 
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A defend- 


904, 176 P 647]. 
44. The Troy Socony, 18 F. (2d) 


629. 
45. Atchinson v. Lee, 75 Ind. 132. 
46. Russell v. Greenwade, 4 SW 


295, 9 KyL 163; Teal v. Lyons, 30 
La. Ann. 1140; Jones v. Hook, 2 Rand. 
(238 Va.) 3038, 14 AmD 783. 

47. Moyer v. Peabody, 212 U. S. 


78, 29 SCt 235, 53 L. ed. 410 [aff 148 
Fed. 870] 
[a] Averments of a petition for 


habeas corpus are not made aver- 
ments of a complaint by an agree- 
ment making the record of habeas 
corpus proceedings part of the com- 
plaint. Moyer v. Peabody, 212 U. S. 
78, 29 SCt 235, 53 L. ed. 410 [aff 148 
Fed. 870], 

48. Westfield Gas, etc., Co. v. No- 
blesville, ete., Gravel Road Co., 13 
Ind. A. 481, 41 NE 955, 55 AmSR 244, 

49. Holt v. Nielson, '37 Utah 566, 
109 P 470. 

Right of counsel to read or com- 
ment on pleadings generally see Trial 


(38 -Cye 1482]. 
50. U. S.—uU.S. v. A. Bentley, ete., 
Coy} 293 Fed. 229; Kirwin v. Mexican 


Petroleum Coy 267 Fed. 460. 

Ala.—Brown v. Thomas, 202 Ala. 
679, 81 S 635; Birmingham R., etc., 
Co. ive Mosely, 2 164 Alay Sis nk eS 
424; Hartford F. Ins. Co. v. King, 
106 Alave 519, 2%. S22073, Zeiglers<v. 
David, 23 Ala. 127. 

Cal.—Goldstein v. Healy, 187 Cal. 
206, 201 P 462; Schaake v. Eagle Au- 
tomatic Can Co, 135 Cal. 472; 63. P 
1025, 67 P 759; Spore v. Washington, 
(A.) 274 P 407. 

Colo.—Northern Assur. Co., Ltd. v. 
Hunt, 75 Colo. 21, 223 P 1083. 

Ga.—South Georgia Power Co. v. 
Beavers, (A.) 146 SE 924. 

Ill.—State v. Illinois Cent. R. Co., 
246 Ill. 188, 92 NE 814. 

Ind. ——Haskell, ete., « Ca Cor 
Trzop, 190 Ind. 35, 128 NEL 401. 

Miss.—Robertson v. Monroe Coun- 
ty, 118 Miss. 541, 79 S 187. 

Mont.—State v. Silver Bow Refin- 
ing ot V8 Monte 1, 2520PN301% 

N. Y.—Van Rensselaer v. Jones, 2 
Barb. 643. 

R. I.—Cawley v. Burke, 
ma 110 A 609. 

S. C.—Hughes v. Orangeburg Mfg. 
Co., 81 S. C. 354, 62 SE 404, 

Tex.—South Plains Coaches, Ine. 
v. Behringer, (Civ. A.) 4 SW (2d) 
1003 [aff (Commn. A.) 13 SW (2d) 


43 R. I. 


834]; Wolf v. Wolf, (Civ. A.) 269 SW 
488; Graham-Brown Shoe Co. v. Snod- 
grass, (Civ. A.) 257 SW 632; Amer- 


ican R. Express Co. v. Santa Anna 
Gas Co., (Civ. A.) 250 SW 271. 

Utah.—Gleason vy. San Pedro, etc., 
R. Co., 49 Utah 405, 164 P 484, 

B. G.—Garesche vy. Garesche, 4 B. 
C. 444. 

[a] Rule applied.—In a _ water 
company’s action for water furnished 
for irrigation, defendants’ cross com- 


[§§ 13-14 


ei ae to comment thereon by plaintiff’s counsel.*® 
[§ 14] 5. Matters within Knowledge of Other 
Party. Facts which are, or which the law presumes 
to be, peculiarly within the knowledge of the other 
party may be alleged with less certainty and particu- 
larity than would otherwise be necessary,°® or may 
be alleged on information and belief ;°+ and they may 
even be omitted entirely.®” 
state his reasons for the omission or lack of par- 
ticularity, that is, that the matter is peculiarly with- 
in the knowledge of the adverse party.°® 
Limitation of rule. 
within the knowledge of the other party need not be 
pleaded,®* or need not be pleaded with the usual de- 
gree of certainty,®* does not apply when such facts 
are essential to establish a prima facie right.°® 
Where the action is based on fraud, through an agent, 
failure to state the name of such agent, if known to 
the pleader, is not excused by the fact that, being the 


But the pleader should 


The rule that facts peculiarly 


plaint alleging that plaintiff negli- 
gently permitted its canals to be- 
come choked with weeds and deposits, 
and that an overflow of water in- 
jured defendants’ crops, was not de- 
murrable for uncertainty or indef- 
initeness merely because it did not 
state the precise times when plain- 
tiff negligently permitted the canals 
to become choked, since such matters 
were peculiarly within the knowl- 
edge of plaintiff. Imperial Water Co. 
No. 4 v. Meserve, 62 Cal. A. 603, 217 


Bio be: 
51. See infra § 163. 
Denials: 

Of knowledge or information see in- 
fia Smioows 

ae praia and belief see infra 
52. U. S—Hammer v. anes 


11 F. Cas. No. 5,997, 2 Bond 1 

Ala.—Brittain v. Vickers, 309 Ala. 
391, 96 S 438; Alabama Great South- 
ern R. Co. v. Flinn, 199 Ala. 177, 74 
S 246; Louisville, ete., R. Co. v. Wil- 
son, 162 Ala. 588, 50 S 188. 

Ga.—Spalding Constr. ee v. Simon, 
36 Ga. A. 723, 137 SE 90 

Ida.—Gould v. Hill, 43 ‘ida. 93,251 
Pec. 

Ind.—Knickerbocker Ice Co. vy. 
Gray, 171 Ind. 395, 84 NE 341; Jack- 
son Hill Coal Co. v. Van Hentenryck, 
69 Ind. A. 142, 120 NE 664; Singer 
Sewing Mach. ‘Co. Vv. Phipps, 49 Ind. 
A. 116, 94 NE 793. 

Ky. ——Hildreth v. Ayer, ete., Tie Co., 
108 SW 255, 32 KyL 1212 

La.—Dotson  v. Louisiana Cent. 
Lumber Co., 144 La. 78, 80 S 205: 

N. Y.—Griswold v. National Ins. 
Co., 8 Cow. 96. 
igo ebhart v. Sorrels, 9 Oh. St. 

Pa.—Georges Tp. v. Union Trust 
Co., 293 Pa. 364, 143 A 10 

Tex.—Cluett v. Sears, (Civ. A.) 145 
SW 1023. 

53. Johnson v. Western Union Tel. 
Co., 214 Ala. 577, 108 S 578; Brashear 
v. Madison, 142 Ind. 685, 36 NF 252, 
42 NE 349, 883 LRA 474; Bennett v. 
Connery, 48 Riot 350, 138 A 50; Flor- 
ida Athletic Club v. Hope Lumber Co:; 
18 Tex. Civ. A. 161, 44 SW 10. 

[a] Pleading must state that 
omitted facts are not accessible to 
the pleader. Brashear v. Madison, 
142 Ind. 685, 86 NE 252, 42 NE 349, 
33 LRA 474. See Spalding Constr. Co. 
v. Simon, 36 Ga. A. 723, 137 SE 901 
(a petition charging breach of con- 
tract to sell land after improvements, 
alleging that the plans were not at- 
tached because beyond plaintiff's con- 
trol, was not demurrable). - 


54. See supra note 52, 

55. See supra note 50. 

56. Reed v. Louisville, etc. Co., 
104 Ky. 608, 47 SW 416, 48 Sw 416, 


20 Kyl 815, 990, 44 LRA’ 823; Kings- 
bury v. Copren, 43 Nev. 448, ESTE: 
728, 189 P 676. 


a a IR a a a IR aa IER a VT a a 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 14-15] 


agent of the adverse party, the latter must know 


his name and identity." 


[§ 15] 6. Matters of Presumption or Implication. 
There need be no direct allegation of a fact which is 
necessarily implied from other averments,°* and pre- 
sumptions of law need not be pleaded,°® even, it has 
been held, although they are prima facie only.®° 
where terms are used which in their legal significance 
inelude other terms, the latter will be deemed to ap- 


57. Pinkston v. Boykin, 130 Ala. 
483, 30 S 398; Continental Gin Co. v. 
Edmondson, 162 (Ala GwAs A498; 1 79%,'S 

58. U. S.—National Surety Co. v. 
ae County, 238 Fed. 705, 151 CCA 

Ala.—Roney v. Dothan Produce Co., 
217 Ala. 475, 117.S 36; Martin. v. 
Cameron, 2038 <AJa.-°548, 84° S270; 
Wells v. Gallagher, 144 Ala. 363, 39 
S 747, 113 AmSR 50, 3 LRANS 759; 
O’Neil v. Birmingham Brewing Co., 
ha Ala. 383, 13 S 576. 

riz.—Flagstaff v. Gomez, 29 Ariz. 
4st. vo 42 P 1008. 

Ark.—Sander v. Blytheville, 164 
Ark. 434, 262 SW 23. 

Cal.—Johnson vy. Schimpf, 197 Cal. 
43, 239 P 401; Richter v. Union Land, 
ete., Co. 129 Cal. 36%. 62-P) 39; Henke 
v. Eureka Endowment Assoc., 100 
Cal. 429, 34 P1089; Osborne v. Clark, 


60 Cal. 622; Mitchell. v: California- 
Pacific Title Ins. Co.; 79 Cal. A. 45, 
248 P 1035; Hooper v. Smith, 30 Cal. 


A. 460, 158 P 556; Union Trust Co. v. 
Ensign-Baker Refining Co., 29 Cal. 
A. 641, 157 P 613; Barr v. Southern 
-California Edison Co., 24 Cal. A. 22, 
140 P 47. 
Cole.—Ellis v. Colorado Nat. Bank, 
84 Colo. 266, 269 P 997. 
Conn.—Warneke v. Preissner, 103 
Conn. 508, 131 A 25; Lord v. Russell, 
64 Conn. 86, 29 A 242; Hartford 
Screw Co. v. Porter Mfg. Co., 24 Conn. 
77; Lee vy. Stiles, 21 Conn. 500; Cur- 
tiss v. Beardsley, 15 Conn. 518; Case 
v. Humphrey, 6 Conn. 130; McClel- 
lan v. Morris, Kirby 145. ‘ 
Ga.—Copeland v. Dunehoo, 36 Ga. 
A. 817, 138 SEH 267; Copeland v. Mc- 
Clelland, 12 Ga. A. 785, 78 SE 479. 
Ij]l.—Warner v. Flack, 278 Ill. 303, 
116 NE 197, 2 ALR 423. 
Ind.—Drum v. Stevens, 94 Ind. 
181; Jackson Hill Coal Co. v. Van 
Epephonw ok, 69 Ind. A. 142, 120 NH 


Iowa.—Worez v. Des Moines City 
R. Co., 175 Iowa 1, 156 NW _ 867. 

Kan.—Kansas City v. Burke, 93 
Kan. 236, 144 P 193 [den Sees 92 Kan. 
531, 141 Pp 562]. 


Ky. —Chesapeake, etc., R. Co. v. 
Venable, 111 Ky. 41, 63 SW Bee 
KyL 427; Terry v. Johnson, 109 Ky. 


589, 60 SW 300, 22 KyL 1210. 
Md.—Gardiner v. Miles, 5 Gill 94. 
Mich.—McBride v. Scott, 125 Mich. 
517, 84 NW 1079 
Minn.— Brunswick-Balke-Collender 
Gos v. Brackett, 37 Minn. 58, 33 NW 


Miss.—Canada -v. Yazoo, etc, R. 
Co. 101, Miss. 274, 57 S 913. 
Mo.—MacMurray-Judge Architec- 


tural Iron Co, v. St. Louis, 138 Mo. 
608, 39 SW 467; Czezewzka v. Benton- 
Bellefontaine R. Co., 121 Mo. 201, 25 
SW 911; Miller v. Engle, 185 Mo. A. 
558, 172 SW 631; Weaver v. Harlan, 
48 Mo. A. 319. 
Mont.—Robinson v. F. W. Wool- 
worth Co., 80 Mont. 431, 261 P 253; 
Marcellus. v. Wright, 51 Mont. 559, 
154 P 714; Willoburn Ranch Co. v. 
Yegen, 49 Mont. 101, 140 P 231; Har- 
mon v. Fox, 31 Mont. 324, 78 P 517. 


Nebr.—Bishop v. Middleton, 43 
Nebr. 10, 61 NW 129, 26 LRA 445. 
Nev.—Hershiser v. Ward, 29 Nev. 


228, 87 P 171 
N. 31 


M.—State v. Albuquerque, 
N. eae Mine. 249 P 242. 


N. Y.—Lorrillard v. Clyde, 86 N. 
Y. 884;. Bearns: v. .Gould, 77 N. Y. 
455; De Cordova v. Sanville, 165 App. 


Div. 128, 150 one 709 [rev on other 
grounds 214 N. Y. 662 mem, 108 NE 
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pear in the pleading, 


[49 C.J.] 39 


although only the former are 


actually used,*+ although it has been held that a 


sealed.®? 
So 


1092 mem]; Chicago Crayon.Co. v. 
Slattery, 68 Misc. 148, 123 NYS 987; 
Barney v. Dewey, 13° Johns. 224, 7 
AmD. 372: 

Oh.—Cochran v. Hurth, 29 Oh. A. 
305, 163 NE 560 

Okl.—Revel v. Pruitt, 42 Okl. 696, 
702, 142 P 1019 [cit Cyc]. 

Or. —State v. Clatsop County, 63 Or. 
SW fe rel Styl SN Ay (aL 
bs 8, C= Flenniken v. Buchanan, 21 

S. D.—Hessenius v. Wetmore, 36 
Sr, GOT VS SNIW E98 Ts 

Tex.—Fenstermaker v. Sa 
tonio, (Commn. A.) 290 SW 532 [aff 
(Civ. A,) 283 SW. 883]; Western Med- 
ical Arts Bldg. Corp. v. Bryan, (Civ. 
A.) 5 SW (2d) 862; International, 
ete., R. Co. v. Carter, (Civ. A.) 180 
SW 663; International, etc., R. Co. 
v. Greenwood, 2 Tex. Civ. A: 76, 21 
SW 559. 

Vt.—Sharon v. :Anahama Realty 
Corp.,79% Vt. 336, 123A. 192. 

Wash.—Duryee v. Friars, 18 Wash. 
55, 50) P5835 

Wyo.—Hartford F. Ins. Co. v. Kahn, 
4 Wyo. 364, 34 P 895. 

Eng.—Magor v. Wilks, 5 L. J. K. 
Bi YOMS27 3085 
ae B.—Sherlock v. McGee, 6 N. B. 

N. S.—Bohaker v. Morse, 20 N. S. 
212, 8 CanLTOceNotes 398. 

[a] Rule applied.—(1) In an ac- 
tion against the United States for a 
balance owing for coal requisitioned 
by the director general of railroads 
as agent of the federal fuel admini- 
strator, to whom were delegated the 
powers of the president under Lever 
Act § 10, to requisition foods, fuel, 
ete., it was not necessary to plead 
the necessity of the taking as it must 
be presumed that the taking was nec- 
essary. Dexter v. U. S., 275 Fed. 566. 
(2) In an action by heirs to cancel 
a conveyance by deceased, it is not 
necessary, in alleging title by descent, 
to allege intestacy, as it is presumed, 
in the absence of allegation. War- 
ner v. Flack, 278 Ill. 303, 116 NE 197, 
2 ALR 423. 

59. U. S.—Clark v. Piiiys: 5a Pe 
Cas. No. 2,83la, Hempst. 294 

Ala.—Pratt Cons. Coal Co. v, Vint- 
son; 204 Ala. 185, 85 S 502. 

Cal.—Wright v. Western States L. 
Ins. Co., 61 Cal. A. 488, .214 P 990. 
Dae ee Caee v. Humphrey, 6 Conn. 

Ida.—Bates v. Capital State Bank, 
18 Ida, 429, 110 P 277. 

Ill.—Wineman v. Hughson, 44 Ill. 
Aw 22. 

Ind.—Drum vy. Stevens; 94 Ind. 181; 
Doell v. Schrier, 36 Ind. A. 253, 75 
NE 600. 

Ind. T.—Rogers Lumber Co. v. Mc- 


Rea, 7 Ind. T. 468, 104 SW 808 (un- 
der express provisions of statute). 


Kan.—Draper v. Cowles, 27 Kan. 
484. 
Minn.—Topping v. Clay, 65 Minn. 


346, 68 NW 34 

Mont.—Robinson Vv. W. Wool- 
worth Co., 80 Mont. 431. 261 P 253. 

Nebr.—WNicholas v. Farwell, 24 
Nebr. 180, 38 NW 820. 

N. J.—McNutt v. Adams Express 
Con 94 NOs 487 1 AS 
N. Y.— Abrahamson ¥i Steele, 176 
App. Div. 865, 163 NYS 827; Kharas 
Vv. ‘Baron, C. ‘Collier, Inc., 171 App. 
Div. 388, 157 NYS 410; De Cordova 
v. Sanville, 165 App. Div. 128, 150 
NYS 709 [rev on other grounds 214 
N. Y. 662 mem, 108 NE 1092 mem]. 

Okl.—Oklahoma F. Ins. Co. v. Wa- 
gester, 38 Okl. 291, 132 P 1071, 


scrawl at the end of a ‘signature of the copy of an 
instrument set forth in a pleading cannot supply the 
place of an averment that the instrument was 
But it is not sufficient that a fact may be 
inferable from the facts pleaded, where it is not 
necessarily implied.®? 
that under the codes a fact must be pleaded unless 


And it has indeed been said 


Or.—Stark v. Epler, 59 Or. 262, 117 


Py276. 
Tex.—International, etc., R. Co. v. 
Greenwood, 2 Tex. Civ. A. 76, 21 SW 


559, 

Wis.—Cheney v. Cook, 7 Wis. 413. 

[a] Tllustrations.—(1) In view of 
Lord Ll. § 798 subd 2, conclusively 
presuming a malicious and guilty in- 
tent from the deliberate commission 
of an unlawful act for the purpose 
of injuring another, allegations of 
the complaint in assault and battery, 
that defendant assaulted and actually 
battered plaintiff, alleged malice suf- 
ficiently to authorize exemplary dam- 
ages. Stark v. Epler, 59 Or. 262, 117 
P 276. (2) The presumption that a 
contract for the sale of corporate 
stock was in writing was necessarily 
pleaded by an allegation of the mak- 
ing thereof. Cuthill v. Peabody, 19 
Calle 7A: 3.04, 4252P 92600 % 

60. Stillwell v. McCollister, 214 
Ala, 141,107 8S 78. But see infra text 
and note 64. 

61. U. S.—Clark v. slay a ak 5. 
Cas. No. 2,83la, Hempst. 29 

Cal. sgamitn v. Waite, 103 ‘Cal. 372, 
37 .P 23 

Conn. Say eoue v. Hogan, 73 Conn. 
740, 49 A 202. 


4 ds Wineman v. Hughson, 44 Ill. 
Ind.—Syfers v. Bradley, 115 Ind. 
345, 16 NE 805, 17 NE 619; j 
een Buaa v. Kramer, 14 Kan. 
Minn.—Topping vy. Clay, 65 Minn. 
346, 68 NW 34. 
Nebr. —Nicholas v. Farwell, 24 


Nebr. 180, 38 NW 820. 
N. Y.—Abrahamson v. Steele, 176 
App Divi 86ds1 160 aN Vow sete 
Or.—Laurent v. Lanning, 32 Or. 
LL 1 +805 
ees .—Barnard v. Moseley, 28 Tex. 


3 

Wis.—Cheney v. Cook, 7 Wis. 413. 

[a] “Executed” amounts to an 
averment that an agreement was 
“subscribed” by the party to be 
charged. Cheney v. Cook, 7 Wis. 413. 

[b] “Execution” involves delivery, 
and, where it is averred, an allega- 
tion of delivery need not appear. 
Smith v. Waite, 103 Cal. 372, 37 P 
232; Le Mesnager Vv. Hamilton, 101 
Cale b82, 35" P'105455 40 AmSR 81; 
Jacobs v. Hogan, 73 ‘Conn. 740, 49 A 
202; Ketcham v. New Albany, etc., 
RR: Co., (sind, 3oleeToppine: va Clay, 
65 Minn. 346, 68 NW 384; Rhone v. 
Gale, 12 Minn. 54; Keenan v. Keenan, 
12 NYS 747. 

[ce] “Indenture” imports a seal, 
and, where an instrument is described 
as such, it is unnecessary to aver that 
it is under seal. Wineman vy, Hugh- 
son, 44 Ill. A. 22. 

{d] ‘“Made and entered into’? (1) 
includes delivery (Romans v. Lange- 
vin, 34 Minn. 312, 25 NW 638; Smith 
v. Dennett, i5 Minn. 81) (2) ‘and ex- 
ecution (Limerick v. Barrett, 3 Kan. 
ASU 5U38} 1485 Ba S539" 

[e] “Writing obligatory” implies 
a sealing, and use of the words is 
equivalent to an allegation that the 
instrument was sealed. Clark y. Phil- 
ae 5 F. Cas. No. 2,831a, Hempst. 

62. Camp, 4 Barb. (N. 
YO) 27 4 

63. Ala.—West v. Spratling, 204 
Ala. 478, 86 S 82. 

Ind.—Pyle v. Peyton, 146 Ind. 90, 
44 NE 925; Cleveland, ete., R. Co. 
v. Colson, 51 Ind. A. 295, 99 NE 433; 
Anderson y. Evansville Brewing As- 
soc., 49 Ind, A. 403, 97 NE 4465. 


Stanton v. 


40 [49 C.J.] 


the law raises a conclusive presumption of its ex- 
In other words, the 
averment of a fact necessary to constitute a cause 
of action or defense cannot ordinarily be obviated 
by the averment of a fact which raises only a prima 
facie or rebuttable presumption of the fact relied 
In many cases, however, under a rule of lib- 
eral construction,®® courts have held pleadings suffi- 
cient which only inferentially and by reasonable pre- 
sumption contained material averments.°* 

It need not in general be alleged 
that an act was lawfully done, where nothing to the 
since it will be presumed to have 
But it has been 
held that, where a statute requires an act to be done, 
and fixes a penalty for noncompliance, a party who 
asserts a right based on such act must aver facts 
showing his compliance with the statute, and cannot 
It has also been held that a 
party desiring to rely on the presumption that an 


istence from the facts stated.®4 


one” 


Legality of acts. 


contrary appears, 
been done in a lawful manner.*® 


rely upon inferenece.®® 


Minn.—Coolbaugh vy. Roemer, 30 
Minn. 424, 15 NW 869. 
N. Y.—Van De Sande v. Hall 13 


HowPr 458. 
Or.—Sargent v. Waterbury, 83 Or. 
159, 161 P 448, 446,-163 P 416 [quot 
Cyel; Bingham v. National Brick, 
etc., Co., COCOre IS Aden hose, ploy 


[quot Cyc], 
22 Tex. 609; 


v. Mobley, 

(Civ. A.) 220 SW 611. 
Utah.—Soule vy. Weatherby, 39 
Tee 580; 118 P 833; AnnCasi913h 


Vt.—Alexander v. seed Dist. No, 
6, 62 Vt. 273; 19 A 995. 

Wis.—Sellers v. West Superior 
First Presb. Church, 91 Wis. 328, 64 
NW 1031. 

[a] A fact essential to a cause of 
action is not alleged when it is only 
to be inferred as a conclusion from 
other facts specifically averred, which 
are not inconsistent with the opposite 
conclusion. Coolbaugh v. Roemer, 30 
Minn. 424, 15 NW 869; Jacobs v. 
Monaton Realty Inv. Corp., 212 N. Y. 
48, 105 NE 968; Belmont v. New 
SiO K, eo lA Dem ID AVi (liist ed Sol NUS 
173; Cohn-Hall-Marx Co. v. Gut- 
man, 185 NYS 182. 

[b] When facts changed are 
equivocal, that is, when they reasona- 
bly permit, but do not demand, the in- 
ference on which the pleader relies, 
it is necessary that he should color 
the .facts by drawing the inference 
in question and charging it as a 
fact. West v. Spratling, 204 Ala. 478, 
86 S 32. 

64. Draper v. Cowles, 27 Kan. 484; 

Gregory v. McFarland, 1 Duv. 
59; Sargent v. Waterbury, 
159, 161 P 4438, 446, 163 P 416 [quot 
Cyc]. 
- 65. Prudential Ins. Co. v. Moore, 
197 Ind. 50, 149 NE 718; Turner v. 
Hamlin, 152 Ky. 469, 153 SW 1778; 
Morrison v. Fletcher, 108 SW 267, 
32 KyL 1162. 

66. See infra § 104 et seq, 

67. Minn.—King v. Nichols, etc., 
Co., 53 Minn. 453, 55 NW 604; Farrant 


Western Union Tel. Co. 


VebPirst Div, St., Paull, etex Re, Co, 13 
ee 311; Rhone v. Gale, 12 Minn. 


Mise Trt aw fore vy. Avery, 35 Miss. 
205. 

Mont.—Robinson v. F. W. Wool- 
worth Co., 80 Mont. 431, 261 P 253. 

Nebr.—Harris v. Roberts, 12 Nebr. 
631, 12 NW 89, 41L-AmR 779. 

N. J.—Dreher v. Yates, 43 N. J. 
L. 473. 

N. Y.—Spies v. Michelsen, 2 App. 
Div. 226, 837 NYS 720; Clark v. Meigs, 
21 N. Y. Super. 689, 13 AbbPr 467, 22 
HowPr 340. 

Pa.—In re Union Tp. School Dist., 
UGE Anessa os 

Eng.—De Medina v. Norman, 9 M. 
& W. 820, 152 Reprint 347. 
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tion.”° 


See Richardson v. El Paso Cons. 
Gold Min. Co., 51 Colo. 440, 118 P 982 
(an express averment of a fact is not 
necessary when from the complaint 
such fact can be inferred). 

[a] Whatever is necessarily im- 
plied in, or is reasonably to be in- 
ferred from, an allegation is to be 
taken as directly averred. Cook v. 
Galen, 83 Mont. 334, 272 P 250; Rob- 
inson v. F. W. Woolworth Co., 80 
Mont. 431, 261 P 253; Connelly Co. v. 
Schlueter, 69 Mont. 65, 220 P 103; 
Marcellus v. Wright, 51 Mont. 559, 
154 P 714; Willoburn Ranch Co. v. 
Yegen, 49 Mont. 101, 140 P 231. But 
see Paine v. British-Butte Min. Co., 
41 Mont. 28, 31, 108 P12 ‘[eit Cye] 
(holding that, if a direct allegation 
of ownership of property is not em- 
ployed, then title in plaintiff, as dis- 
tinguished from title in anyone else, 
“must be the inevitable inference 
from the facts stated’’). 

{[b] In Florida the rule is laid 
down that a declaration in an action 
of law must, by direct allegations, or 
fair inference from its direct allega- 
tions, contain all the essentials of a 
cause of action. Chase v. Atlantic 
Coast Line R. Co., 94 Fla. 922, 115 S 
185; Williams v. Pringle, 61 Fla. 485, 
54 S 452; Leynes v. Tampa Fdy., 
etce., Co., 56 Fla. 488, 47 S 918; Ger- 
man-American Lumber Co. y. Brock, 
55 Fla. 577, 46 S 740. 

68. Cal.—Pettit v. Forsyth, 15 Cal. 
A. 149, 113 P 892. 


Ill._—Peo. v. Frost, 32 Tll. A. 242. 
Ind.—Syfers v. Bradley, 115 Ind. 
345, 16 NE 805, 17 N® 619; Over v. 


Greenfield, 107 Ind. 231, 5 NE 872. 

N. J.—McFarlan v. Morris Canal, 
etc:, Co., 44 Nid. Lt 47: 

Okl.—Oklahoma F. Ins. Co. v. Wa- 
gester, 38 Okl. 291,182 P 1071. 

Tex.—Internationa], etc., R. Co. v. 
GE cenwGog; 2 Tex "Os AY 76, 21 SW 
559 

[a] Rule applied.—In an action by 
a partnership an allegation of com- 
pliance with Comp. L. (1909) §§ 5023, 
5025, requiring the filing of a certif- 
icate of the names of the partners 
where a fictitious name or desig- 
nation is used, is not required, as 
it is presumed that the law has 
been complied with. Oklahoma F. 
Ins. Co. v. Wagester, 38 Okl. 291, 132 
POs 

69. Beecher vy. Peru Trust Co., 49 
Ind. A. 184, 97 NE 23. 

70. Mahon v. Harney County Nat. 
Bank, 104 Or. 328, 333, 206 P 224. 

“It is one thing to plead a fact. 
It is quite another thing to rely up- 
on a presumption which might be 
admitted in evidence to establish 
that fact. The presumption men- 
tioned is a rule of evidence, not of 
pleading. If the plaintiff would en- 
joy the benefit of the presumption, 
he must state in his pleading a fact 


Performance of official duties. 
that official acts or duties have been properly per- 
formed’? is available to a party in sustaining a plead- 
ing, as well as in determining the sufficiency of the 
evidence on the trial.*? 

Continuance of fact or condition. 
times expressly laid down by statute,7* that a fact 
or condition onée proved to exist continues as long as 
usual with things of that nature,** is a rule of evi- 
dence and not of pleading,?® and such presumption 
cannot take the place of an averment in the plead- 
ings.’° But there is authority to the contrary." 

in 16] 7. Matters of Evidence.’® 
rule, sometimes embodied in the codes and practice 
acts,*® that a pleading should allege the ultimate 
facts to be established, and not matters of evidence 
tending to establish them,®° and the absence of an al- 


[§§ 15-16 


executor acted lawfully in contracting a debt must 
allege the fact to be established by the presump- 


The presumption 


The rule, some- 


It is a general 


for the proof of which he might rely 
upon the presumption.” Mahon v. 
Harney County Nat. Bank, supra 
[quot Hunt v. Halfway First Nat. 
Bank, 102 Or. 398, 400, 202 P 564]. 


71. See Evidence § 69. \ 

72. Hitt v. Carr, 77 Ind. A. 488, 
130 NE 1. 

73. See statutory provisions. 

74. See Evidence § 28 et seq. 

75. See cases infra note 76. 

76. Wilkinson v. Grant, 46 Cal. A. 
429, 189 P 319; Pettit v. Forsyth, 15 
Cal. “ASNI4G LES PP s862s skint Gave 
Halfway First Nat. Bank, 102 Or. 


398, 202 P 564; Sargent v. Waterbury, 
83 Or. 159% 161 P 443, 163 P 416. 

77. Askins WK Merritt, 254 Tile 925 
98 NE 256; Knuth v. Lepp, 180 Wis. 
529, 193 NW 519. 

[a] Rule applied.—(1) The recital 
of an entry of judgment carries with 
it a presumption that the judgment 
is still in force, which presumption 
need not be expressly pleaded; and 
where a complaint alleged a judg- 
ment and its subsequent appeal, it 
was not demurrable because of lack 
of allegation that the judgment was 
still in force. Knuth v. Lepp, 180 
Wis. 529,.-193°>N W. © 51/9. (2) The 
presumption in favor of the continu- 
ance of human life makes it unnec- 
essary for the bill in partition to al- 
lege that a certain grandchild taking 
under the will was living when the 
bill was filed. Askins v. Merritt, 254 
Ill. 92, 98 NE 256. 

78. As ground for motion to strike 
see infra 5 1015. 

79. See statutory provisions; 
cases passim infra notes 80, 81. 

80. U. S.—Ballard Oil Terminal 
Corp. v. Mexican Petroleum Corp., 28 
F. (2d) 91; West Jersey, etc., R. Co. 
vi Cochran, 266 Fed. 609; Sovereign 
Bank of Canada vy. Stanley, 176 Fed. 
743; Rogers v. Virginia-Carolina 
Chemical Co., 149 Fed. 1, 78 CCA 615; 
Western Union Tel. Co. v. Los An- 
geles Electric Co., 76 Fed. 178; Tabor 
v. Indianapolis Journal Newpaper Co., 
66 Fed. 423; Muser v. Robertson, 17 
Fed. 500, 21 Blatchf. 368; Hobson v. 
McArthur, 12 F. Cas. No. 6, 554, 3 Mc- 
Lean 241. 

Ala.—American Book Co. v. State, 
216 Ala. 367,113 S 592: Hall v. Mont- 
gomery, 208° Ala. 383, $4 S 363; Cam- 
den v. Fairbanks, 204 Ala. 112, 86 S 
8; James v. Alabama Great South- 
ern .R.. Cos, 202 “Ala: 640, SiS bso 
Frederick v. Hartley, 202 Ala. 43,79 S 
381; Ex _p. Martin, 180 Ala. 620, 61 
S 905; Lawrence v. Seay, 179 Ala. 
386, 60 S 937; Harbison v. Campbell, 
178 Ala. 2438, 59S 207; Wilks v. Wilks, 
176 Ala. 151, BYES) 176; Brown v. St. 
Louis, etc., R. Co., 171 Ala. 310,55 S 
107; Alabama Great Southern R. Co. 
v. Cardwell, 171 Ala. 274, 55 Ry ‘185; 
Montgomery v. Wyche, 169 Ala. 131, 
53 S 786; Armour v. Alabama Pow- 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note’number. 
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legation of an essential fact cannot be supplied by al- | legations of matters of evidence tending to prove 


er Co., 17 Ala. A. 280, 84 S 628; Moon 
v. Benton, 13 Ala. A. 473, 68 S 589; 
Birmingham R., ete., Co. v. Arnold, 
7 Ala. A. 521, 60 S 988; Marsicano v. 
Phillips, 6 Ala. A. 229, Si Gbo3s 
King v. Ben F. Barbour Plumbing, 
ete., Co., 1 Ala. A: 639,:55°S 1030. 


an, 6 
Alaska 448. ; 

Ark.—Driesbach vy. Beckham, 178 

Ark. 816, 12 SW (2d) 408; Bllis v. 
Fordyce First Nat. Bank, 163 Ark. 471, 
260 SW 714; Glenn v. Union Bank, 
etc: +. Cor; 150 Ark. SSraSS MIS IVa Ae oS: 
Kansas, etc, Re CO: Le Leslie, 112 Ark. 
305, 167 SW "83, AnnCas1915B 834 [rev 
on other grounds 238 U.S. 599, 35 SCt 
844, 59 L. ed. 1478]; Dillahunty v. 
Little Rock, etc., R. Co., 59 Ark. 699, 
27 SW 1002, 28 SW 657. 
- Cal.—Quinn v. Reilly, 198 Cal. 465, 
245 P1091; In-re Bixler, 194 Cal. 
585,..229 P 704; Opitz: vs Schenck, 
178 Cal. 636, 174 P 40; Cragg v. Los 
Angeles Trust Co., 154 Cal. 663, 98 P 
1063, 16 AnnCas 1061; Wutchumna 
Water Co. v. Pogue, 151 Cal. 105, 90 
P 362; Simons v. Bedell, 122 Cal. 341, 
55 P 3, 68 AmSR 35; McCaughey v. 
Schuette, 117 Cal. 223, 46 P 666, 48 
P 11088, 59.. AmSB. .176;. ‘Fortain: -v- 
Smith, 114 Cal. 494, 46 P 381; Ohm 
v. San Francisco, 25 P 155; Feeney v. 
Howard, 79 Cal. 525, 21 P 984, 12 
AmSR .162, 4 LRA 826; Lorenz. v: 
Jacobs, 3 P 654; Thomas v. Desmond, 
63 Cal, 426; 
Cal. 463; Miles v. 
Cal. 270; Bowen v. Aubrey, 22 Cal. 
466; Green v. Palmer, 15 Cal. 411, 
76 AmD 492; Ellis v. Central Cali- 
fornia Tract. Co., 37 Cal. A. 390, 174 
P 407; Levi v. Sockolov, 32 Cal. A. 
298, 162 P 902; Tormey v. Miller, 31 
Cal. A. 469, 160 P 858; Barckdall v. 
Simons Brick Co., 21 Cal. A. 685, 132 
P 846; Ahlers v. Smiley, 11 Cal. A. 
343), 1045 P1997, 

Colo.—Walker v. Bennett, etc., Inv. 
Co., 79 Colo. 170, 244 P 465; Haynes 
v. Zang, 79 Colo. 42, 244 P 464; Hris- 
man v. McCarty, 7% Colo. 289, 236 .P 
777; Taos First Nat. Bank v. Booth, 
77 Colo. 122, 235 P 570; Johnston v. 
. Deidesheimer, 76 Colo. 559, 232 P 
1113; Matonock v. Speer, 75 Colo. 
226, 225 P 257; Boulder .v. Plains 
Loan, ete., Co.; 75 Colo. 86, 224 P 233; 
Bijou Irr. Dist. v. Cateran Land, etc., 
Co; (8; Color ,.93.. 212 P9995 Swanson 
Theater Co. v. Pueblo Opera Block 
Inv. Co., 70 Colo. 83, 197 P 762; Den- 


McDermott, 31 


ver v. Bowen, 67 Colo. 315, 184 P 357; 


Sweet v. Barnard, 66 Colo. 526, 182 
P 22; Rio Grande Southern R. Co. v. 
Colorado Fuel, etc., Co., 41 Colo. 3, 
91 P 1114; Elliott v. Greeley First 
Nat. Bank, 30 Colo. 279, 70 P 421. 

Conn.—Huber v. H. R. Douglas, 
Inc., 94 Conn. 167, 108 A 727; Wood- 
bridge Ice Co. v. Semon Ice Cream 
Corp., 81 Conn. 479, 71 A 577; Usher 
v. Waddingham, 62 Conn. 412, 26 A 
538. 

Del.—Cohen v. Home Ins. Co., 30 
Del), 122,5102> A 621s Cities Serv. Co. 
v. McDowell, 13 Del. Ch. 109, 116 A 4. 

Fla.—Atlantic Coast Line R. Co. v. 
Hamlett, 81 Fla. 872, 89 S 337: Wil- 
liams. v. Peninsular Grocery Co., 73 
Fla. 937, 75 S 517; Atlantic Coast 
Wine “R. Co: v. Holliday, 73° Fla..269, 
74 S 479; Ingram-Dekle Lumber Co. 
vy. Geiger, 71 Ela) 390,. 71. S 552, 
AnnCas1918A 971. 

Ga.—Brown y. Georgia Cotton 
Growers’ Co-op. Assoc., 164 Ga. 712, 
139 SE 417; Boney v. Cheshire, 147 
Ga. 30, 92 SE 636; Feinberg v. Sut- 
ker, 35 Ga. A. 505, 134 SH 173; Mar- 
tin v. Greer, 31 Ga. A. 625, 121 SE 
688; Montezuma Live Stock Co. v. 
Dover, 28 Ga. A. 392, 111 SB sie 
Atlantic Coast, Line etc., RALCo-: 
Blalock, 8 Ga. A. 44, 68 SE 743: 
Woodruff v. Hughes, 2 Ga. A. 361, 58 
SE 551; Cedartown Cotton, etc., "Co. 
Vv. Miles, . Oe GanhA. V9). 58. (SH u289. 
Hunter v. Lissner, 1 Ga. A. 1, 58 SE 
See Davis v. Arthur, 139 ‘Gal 74, 
Gardner v. Western Un- 
ion Tel. . 14 Ga. A. 403, 81 SE 
259 (both holdimg that it is not suf- 


Harris v. Hillegass, 54- 


ficient to plead alleged facts as af- 
fording a reason for the ultimate 
fact, unless the ultimate fact is a 
necessary deduction from such evi- 
dentiary or alleged facts). 

Hawaii—H. Hackfeld & Co., Ltd. 
v. Inter-Island Steam Nav. Co., Ltd., 
22 Hawaii 671; Brown v. Cornwell, 
20 Hawaii 457. 

Ill.—Dunean v. Dazey, 318 Ill. 500, 
149 NE 495; Peo. v. Wilson, 260 Ill. 
145, 102 NE 1055; Citizens Securities, 
ete., Co. v. Dennis, 236 Ill. A. 307; 
Kleet v. Southern Illinois Coal, etc., 
Co., Oo DIA. 243s. Meharland™ Vv. 
George W. Jackson, Inc., 189 Ill. A. 
Chicago v. Shreffler, 175 Ill. A. 
Hayes v. Page Mfg. Co., 175 Ill]. 
A. 410; Schwender v. Smith, 152 Il. 
; Pike County v. Cadwell, 78 
n2AG 201s. Ohio, (eke:, Ri Co. vs, An= 
derson, 10 Ill. A. 313. 

Ind.—Prudential Ins. Co.. v. Moore, 
197-Ind. 50, 149 NE 718; Pittsburgh, 
éte., R. Co. v., Arnott, 189) Ind. -350; 
126 NE 13; Atkinson v. Wabash R. 
Co., 143 Ind. 501, 41 NE 947; Spur- 
geon v. Smitha, 114 Ind. 453, 17 NE 


105; Avery v. Dougherty, 102 Ind. 
443, 2 NE 128, 52 AmR 680; King v. 
Enterprise Ins. Co., 45 Ind. 43; Lytle 


v. Lytle, 37 Ind. 281; Wills v. Wills, 
34 Ind. 196; Vanschoiack v. Farrow, 
25 Ind. 310; State v. Leonard, 6 
Blackf. 173; Terre Haute, etc., Tract. 
Co. v. MeDermott, (A.) 141 NE 362; 
Singer Sewing Mach. Co. v. Phipps, 
49 Ind. A. 116, 94 NE 793; Pitts- 
burgh, ete., R. Co. v. Wood, 45 Ind. 
A.” 1, 84 NE 100957 88 2NE= 709; In- 
diana Natural Gas, etc., Co. v. Wil- 
helm, 44 Ind. A. 100, 86 NE 86. 

Ind. T.—Cox v. Swofford Bros. Dry- 
Goods Co., 2 Ind. T. 61, 47 SW 3038. 

Iowa.—Stanhope State Bank v. Pe- 
terson, 205 Iowa 578, 218 NW 262; 
Depping v. Hansmeier, 202 Iowa 314, 
208 NW 288; Barks v. Kleyne, 198 
Iowa 793, 200 NW 439; Roberts v. 
Morse, 190 Iowa 1344, 181 NW 678; 
Jeez v. A“ Y. McDonald Mfg. Co., 179 
Iowa 193, 161 NW 62; Heiman v. 
Felder, 178 Iowa 740, 160 NW 234; 
Morton v. Woods, 154 Iowa 728, 135 
NW 400; Leasure v. Boie, 142 Iowa 
284, 120 NW 643; Bennett v. Lutz, 
119 Iowa 215, 93 NW 288; Kelly v. 
Fejervary, 111 Iowa 693, 83 NW 791; 
Stewart v. Anderson, 111 Iowa 329, 82 
NW 770; Brainard v. Simmons, 58 
Iowa 464, 9 NW 382, 12 NW 484; 
Cowin v. Toole, 31 Iowa 513; Pfiffner 
v. Krapfel, 28 Iowa 27; Singleton v. 
Scott, 11 Iowa 589. 

Kan.—Du Bois v. Galena, 276 P 
802; Manwaring v. Reynolds, 108 
Kan. 777," 196° P* 10863 Mikesell © v; 
Wilson County, 82 Kan. 502, 108: P 829. 

Ky.—Illinois Cent. R. Co. v. Rob- 
erts, 148 Ky. 478, 146 SW 1113; Illi- 
nois Cent. R. Co. v. Fleming, 148 Ky. 
473, 146 SW 1110; Louisville R. Co. 


v. Ellerhorst, 129 Ky. 142, 110 SW 
823, 33 KyL 605; Simpson v. Adams, 
LOT Key. 90; 106" “Siw "8195 3.28 Key 


617; Fuller v. Keesee, 104 SW 700, 31 
KyL 1099; Louisville, ete., R. Co. v. 
Beeler, 126 Ky. 328, 103 SW 300, 31 
KyL 750, 128 AmSR 291, 11 LRANS 
930, 15 AnnCas 913; Morehead v. 
Anderson, 125 Ky. 77, 100 SW 340, 30 
KyL 1137; Louisville, ete., Canal Co. 
vi Murphy! 9 Bush 522:  Hillv. Bar- 
rett, 14 B. Mon. 83; Thornton v. 
Stirman, Seven. Op, 728. Finnell v. 
Van Arsdall, 8 Ky. orn 

La.—Gaiennie v. Dro oe 143 La. 
662, 79 S-212; Kline v. Ocean Acc., 
etc. Corp., Ltd., 9 La. A. (Orleans) 


Md.—Figinski v. Modrak, 151 Md. 
140, 134 A 130; Hollander y. Central 
Metal, etc., Co., 109 Md. 131, 71 A 442, 
23 LRANS 1135; Philadelphia, etc., 
R. Co. v. Allen, 102 Md. 110, 62 A 245. 

Mass.—F lye v. Hall, 224 Mass. 528, 
113 NE 366. 

Mich.—McDonald v. Hall, 193 Mich. 
50, 159 NW 358; Wallace v. Detroit, 
ete., R. Co., 176 Mich. 128, 142 NW 
558, AnnCasi915B 631; Cristanelli v. 
Saginaw Min. Co., 154 Mich. 423, 117 
NW 910. 


Minn.—Mullen v. Devenney, 149 
Minn. 251, 183 NW 350; Miller wy 
Natwick, 110 Minn. 448, 125 NW 1022; 
Burgett v. Wisconsin Cent. R. Co., 
109 Minn. 216, 123 NW 411; Lover- 
ing v. Webb Pub. Co., 106 Minn. 62, 
118 NW 61. 

Mo.—Mooney v. Monark Gasoline, 
CC. C0,,. 817, ho: 1255, 298 SW 69; 
Anderson v. Davis, 314 Mo. 515, 284 
SW 439 [rev on other grounds (A.) 
251 SW 86]; State v. Trimble, 260 
SW 1000 [quashing certiorari (A.) 
253 SW 413]; Banks v. Morris, 302 
Mo. 254, 257 SW 482; Midway Nat. 
Bank, etc., or vin Davis, 288 Mo. 563, 
233 SW 406; Pier v. Hejnrichoffen, 
52 Mo. 333; See v. Cox, 16 Mo. 166; 
Hogan v. Fleming, (A.) 265 SW 875; 
Rueter v. Terminal R. Assoc., (A.) 261 
SW 713; Bosley v. Wells, (A.) 260 SW 
u ASS Anderson v. Parker, (AVY 259 
sw 807; Wright v. Berry Iron, etc., 
Co., (A.) 250 SW 942; Van Bibber Vv. 
Willman Fruit Coy (A.) 234 SW 356; 
Surbeck v. Surbeck, (A.) 208 SW 645; 
Raber v. Kansas City Reco. (A.) 
204 SW 739; Luzzadder v. McCall, 
(A.) 198 SW 1144; Kinsolving v. Kin- 
solving, (A.) 194 SW 530; State v. 
Baird; (A.) 186° SW 5387; Glover~ v. 
Liverpool, ete., Ins. Co., 193 Mo. A. 
489, 186 SW 583; Moormeister v. 
Hannibal, 180 Mo. A. 717, 163 SW 
926; Haggerty v. St. Louis, ete, R. 
Co., 100 Mo. A. 424, 74 SW 456. 

Mont.—Philipsburg First State 
Bank v. Mussigbrod, 83 Mont. 68, 271 
P 695; Enterprise Sheet Metal Works 
v. Schendel, 63 Mont. 529, 208 P 933; 
Henson v. Merton, 57 Mont. 231, 187 
PLO. 

Nebr.—Hanna v. Hanna, 104 Nebr. 
231, 176 NW 732; Western Travelers’ 
Acc. Assoc. v. Munson, 73 Nebr. 858, 
103 NW 688, 1 LRANS 1068; Mis- 
souri Pac. R. Co. v. Hemingway, 63 
Nebr. 610, 88 NW 673; Bee Pub. Co. 
v. World Pub. Co., 59 Nebr. 713, 82 
NW 28; Markey v. Sheridan County 
School Dist. No. 18, 58 Nebr. 479, 78 
NW 932; Coquillard *v. Hovey, 23 
Nebr. 622, 37 NW 479, 8 AmSR 134; 


Jaques v. Dawes, 3 Nebr. (Unoff.) 
752, 92 NW 570. : 
Nev.—Groves v. Tallman, 8 Nev. 


178. 

N. J.—Schwarz Bros. Co. v. Eve- 
ning News Pub. Co., 84 N. J. L. 486, 
87 A 148; Riehl yo Riehl], 101 UN: J. 
Hq? 15, 1375A 787. 

N. Y.—Pollitz v. Wabash R. Co., 207 
\N. Y. 113, 100 NE 721; Grossman v. 
Schenker, 206 N. Y. 466, 100 NE 39; 
Rochester R. Co. v. Robinson, 133 N 
Y. 242, 30 NE 1008; Bogardus v. New 
York Li Ins’'Co,, 101°N.Y. 328, 4 NEY 
5225." Stallk vy Wilbur, 77° N. Yoo158% 
Brown v. Champlin, 66 N. Y. 214; 
Tuttle v. Hannegan, 54 N. Y. 686 mem 
{aff 4 Daly 92]; Degraw v. Elmore, 
SOPIN year Hier v. Grant, 47 N. Y. 
278; Nelson v. Eaton, 26 N. Y. 410, 
16 AbbPr 113 [rev 7 AbbPr 305 (rev 
15 HowPr 305)]; Farron v. Sher- 
wood, 127 Nv Yu 227 2) Peov ve Ryder 
12 N. Y. 433; Allen v. Patterson, 7 
Nie Ys 4%6,\ U5 Aim D’ 542) "Seldyy32s 
King v. Fitch, 2 Abb. Dec. 508, 1 
Keyes 432; Page v. St. Lawrence 
Condensed Milk Corp., 213 App. Div. 
336, 210 NYS 261; Peabody v. Trav- 
elers’ Ins. Co., 210 App. Div. 261, 205 
NYS 536 [aff 240 N. Y. 511, 148 NE 
661]; Manhattan Co. v. Morgan, 199 
App. Div. 767, 192 NYS 239; Raile v: 
Peerless American Products Co., 192 
App. Div. 506, 182 NYS 721; Lopp 
v. Lopp, 191 App. Div. 500, 181 NYS 
476; Eastman Kodak Co. v. Powers 
Film Products, 189 App. Div: 556. 
179 NYS 325 [rev 108 Misc. 680, 178 
NYS 14]; Stabilimento Metallurgico 
Ligure v. Joseph, 189 App. Div. 173, 
178 NYS 241; Uhl v. Gayley, 181 App. 
Div. 802, 169 NYS 191; Kharas v. 
Barron G. Collier, Inc., 171 App. Div. 
388, Lo7 INYS 410; Young v. White, 
158 App. Div. 760, 143 NYS 931; 
Cannon v. Bannon, 151 App. Div. 693, 
136 NYS 139; Cleminshaw v. Coon, 
136 App. Div. 160, 120 NYS 181; Mor- 
ton v. Petit, 133 App. Div. .377, 117 
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NYS 864; Moffett v. Jaffe, 132 App. 
Div. 7, 116 NYS 402 [rev 61 Misc. 
584, 114 NYS 614]; Welcke vy. Trag- 
seSOrowel Sil App. Ava ces ei kios -IN GS 
166; Hamilton v. Hamilton, 124 App. 
Div. 619, 109 NYS 221; Ford v. Chase, 
118 App. Div. 605, 103 NYS 30 [aff 
189 N. Y. 504 mem, 81 NE 1164 mem]; 
Gleitsmann. v. Gleitsmann, 60 App. 
Div. 371, 70 NYS 1007; Peo.. v. Wood- 
beck, 55 App. Div. 277, 67 NYS 38; 
Spies v. Munroe, 35 App. Div. 527, 
54 NYS 916; Park, etc., Co. v. Na- 
tional Wholesale Druggists’ Assoc., 30 
App. Div. 508, 52 NYS 475; Doherty 
v. Shields, 86: Hun 303, 33 NYS 497; 
Rouget Vv... Haight, 57 Hun 119,10 
NYS 751; Thayer v. Gile, 42 Hun 268, 
5 NYSt 103; Simser v. Cowan, 56 
Barb. 395; Kelly v. Breusing, 33 
Barb. 123; Hyatt. v. McMahon, 25 
Barb. 457; Corwin v. Corwin, 9 Barb. 
219 [rev on other grounds 6 N. Y. 
342, 57 AmD 453]; Knowles v. Gee, 
8 Barb. 300, 4 HowPr 317, 3 CodeRep 
31; Pattison v. Taylor, 8 Barb. 250, 
CodeRepNS 174; Stone v. De Puga, 
6 N. Y. Super. 681; Hoard v. Garner, 
38 N. Y. Super. 614; Maylender v. 
Fulton County Gas, etc. Co., 131 
Misc. 514, 227 NYS 209; Raspaulo v. 
Ragona, 127 Misc. 160, 215 NYS 407; 
Abt-Bernot v. Holland-American Line, 
126 Misc. 7, 211 NYS 736; Lukach v. 
Blair, 108 Mise. 20,178 NYS 8; Stein 
v. Lyon, 98 Mise. 687, 163 NYS 380; 
Schoenberg v. Mutual Profit Realty 
Co., 94. Misc., 203; 158 NYS 264; 
Schamberg v. Whitman, 75 Misc. 215, 
135 NYS 262; Peo. v. Woodbury, 67 
Mise. 481, 123 NYS 592; Cruikshank 
v. Press Pub. Co., 32 Misc. 152, 65 
NYS 678; Conner v. Bryce, 170 NYS 
94;  Danerhirsch v. Great Bastern 
Casualty Co., 160 NYS 1015; Ensign 
v. Dickinson, 19 NYS 438; Badeau v. 
Niles, 9 AbbNCas 48; Cahill v. Palm- 
er, 17 AbbPr 196; Millikin v. Cary, 5 
HowPr 272, 3 CodeRep 250; Gaffney 
v. Colvill, 6 Hill 567; Fidler v. Dela- 
van, 20 Wend. 57. But see King v. 
Mackellar, 109 N. Y. 215, 16 NE 201 
(holding that a complaint is not ma- 
terially defective in stating matters 
belonging to the province of the trial, 
such as details of proof Showing that 
an alleged investment of the moneys 
by the agent was a sham to disguise 
the retention of the moneys by the 
agent for his own benefit). 

N. C.—Oates v. Gray, 66 N. C. 442; 
Crump. v. Mims, 64 N. C. 767. 

N. D.—Nash v. Northwest Land 
Co., 15 N. D. 566, 108 NW 792. 

Oh.—kKerr v. Bellefontaine, 59 Oh, 
St. 446, 52 NE 1024; Oberhelman v. 


Brate, 20 Oh. A. 483, 152 NE 681; 
Waller v. Robinson, 2 Oh. Dec. (Re- 
print) 16, 1 WestLMonth 90; Boswell 

13 OhNPNS 


oH Security I -Ingi\‘Co., 
3 


Okl.— Cahill v. Pine Creek Oil Co., 
40 Okl. 176, 136 P 1100; Guthrie v. 
Finch, 13 Ok1. 496, 75 P 288. 

Or.—Weinstein v. Mullen, 116 Or. 
549, 240 P 879; National Surety Co. 
v. Johnson, 115 Or. 624,.239 BP 538; 
Farmers, ete., Bank v. Davis, 93 Or, 
655, 184 P 275; Neilson v. Title Guar- 
anty, ete., Co., 92 Or. 248, 180 Pr517%; 
Daniels v. Northern Pac. R. Co., 88 
Or, 421, 171 P 1178; Cline v. Cline, 3 
Or. 355 

Pa.—In re Burns’ Contested Elec- 
tion, 288, Pa. 592; 137 A’ 1115) In. re 
Pazdrak’s Contested Election, 288 Pa. 
585, 137 A 109; Frey v. Dougherty, 
286 Pa. 45, 132 A 717; ‘Electric Re- 
duction Co. v. Colonial Steel Co., 276 
Pa. 181, 120 A116; Kress House Mov- 
ing Co. v. George Hogg Co., 263 Pa. 
NOD 06 A 8h 1 Boyle) iv. Breakwa- 
ter Co., 239 Pa. 577, 87 A 10; Wal- 
lace v. Keystone Auto. Co., 339 Pa. 
110, 86 A 699; Casaccio v. Marrone, 
92 Pa. Super. 467; Boswell v. Chalm- 
ers, 73° Pa Super. 543; Chester v. 
Holden, 73 Pa. Super. 465; Franklin 
Sugar Refining Co. v. Greenberger, 53 
Pa. Dist. & Co. 92; Donaldson v. 
Fortna, 29 Pa. Dist. 1054; Elsasser 
v. Elsasser, 29 Pa. Dist. 698; Rhodes 
vy. Terheyden, 29 Pa. Dist. 507; Bowen 
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v. Fuhrmann, 28 Pa. Dist. 125; Shaw 
v. Merrill, 16 Pa. Dist. 708, 33 ‘Pa. Co. 
228; Doherty’s Hst., 14 Pa. Dist. aos 
Hagy v. Poike, 2 Pa. Dist. 792. ; 

Philippine.—Alzua v. Johnson, 21 
Philippine 808; Hoey v. Baldwin, 1 
Philippine 551. 

Porto Rico.—Ramos v. Caban, 18 
Porto Rico 515; Garcia v. Preston, 
17 Porto Rico 556; Arruza v. Laugier, 
14 ane Rico 24. 

R. I.—Sowter v. Seekonk Lace Co., 
34 R. I. 304, 83 A 437. 

Ss. are recta v. Williams, 143 
S.C: °223;5° 141 Sy 375") Bell-v., Jack= 
son, 93 Sui! 556, 78 SE 679; Jones 
Vv. Atlantic Coast ‘Lumber Corp., 92 8: 
C. 418, 75 SE 698; Cooper v. Atlantic 
Air Line R. Co., 78 S. C. 562, 59 SE 
704; Alexander v. DuBose, 73 S. C. 
21, 52° SE 786. 

s. D.—Byrne, ete., Dry Goods Co. 
v. Willis-Dunn Co., 53 S.2D. 221s 20 
NW 620, 29 LRANS 589; Otelle v. 
Sioux Falls, 220 NW 472, 

Tex.—McCauley v. Long, 61 Tex. 
74; Oliver v. Chapman, 15 Tex. 400; 
Van Alstyne v. Bertrand, 15 Tex. 177; 
Griffin v. Chubb, 7 Tex. 603, 58 AmD 


85; Wells v. Fairbank, 5 Tex. 582; 
Gunst v. Dallas Trust, etce., Bank, 
(Civ. A.) 8 SW (2d) 806; Panhandle, 


ete., R. Co. v. Andrews, (Civ. A.) 278 
SW 478: Smith v. Smith, (Civ. A.) 
234 SW 419; Lewis v. Kelly, (Civ. 
A.) 283° Sw 993: Corn -v.- McNutt; 
(Civ. A.) 280 SW 1052; Hicks v. Em- 
erson-Brantingham Implement Co., 
(Civ. 7A.) 229) SW +3488)" Et. Worth, 
etc., R. Co. v. Eden, (Civ. A.) 226 SW 
451; Ft. Worth, etc., R. Co. v. Hasse, 
(Civ. A.) 226 SW 448; Tippett v. 
Gates, (Civ. A.) 223 SW 702; Lopez 
v. Missouri, \etc.,) R. .Co.,.. (Civ, As) 
222 SW 695; Trammell v. San An- 
tonio. L. Ins. Co., (Civ. A.) 209 SW 
786; Palmero v. Capps, (Civ. A.) 196 
SW 275; Carter-Mullaly Transfer Co. 
v. Angell, (Civ. A.) 181 SW _ 237; 
Thornburg v. Moon, (Civ. A.) 180 SW 
959; Pecos, ete., R. Co. v. Finklea, 
(Civ. A.) 155 SW 612; Drummond v. 
Allen Nat. Bank, (Civ. A.) 152 SW 
739; O’Farrell v. O’Farrell, 56 Tex. 
Civ. A. 51, 119 SW 899; San Antonio 
Light Pub. Co. v. Lewy, 52 Tex. Civ. 
A. 22, 113 SW 574; Wilkins v. Fer- 
rell, 10 Tex. Civ. A. 231, 30 SW 450. 
Dias: —Bush v. Bush, 65 Utah 237, 
184 P 823. 

Vt.—Ploof v. Putnam, 81 Vt. 471, 
1 A 188, 180 AmSR 1072, 20 LRANS 
152) 15>-AnnCas), 1751: 1 Boyden. vsiv: 
v. Fitchburg R. Co., 70 Vt. 125, 39 A 
pee Ralston v. Strong, 1 D. Chipm. 


Va.—Matthews v. LaPrade, 144 Va. 
795, 130 SE 788; Strader v. Metropoli- 
tan. ty Inss Coy,7l 28 WV an 23 Sot 0bnS 
74; Hunter v. Burroughs, 123 Va. 
113, 96 SW 360; Klaff v. Virginia R., 
ete, -Co:; 7) 1200 Var 346 “91. SH 1735 
Chesapeake, etc., R. Co. v. Melton, 
110 Va. 728, 67 SE 346; Chesapeake, 
etc., R. Co. v. Hunter,'109 Va; 341, 64 
SE 44. 

Wash.—Washington Dredging, etc., 
Co. v. Cannel Coal Co., 45 Wash. 462, 
88 P 836; Ingram v. Wishkah Boom 
Co., 35 Wash. 191, 77 P 34; Stephens 
v. Spokane, 11 Wash. 41, 39 P 266. 

W. Va.—Stump v. Moore, 104 W. 
Va. 518, 140 SE 480; Harman v. New 
River, etc., Cons. Coal Coy, Se Witwer 
63, 88 SH 601; Hains v. Pavarsia gs: 


étcj Ra Cos 71 W. Va. 453, 76 SE 843; 
Mahaffey aya Tay Rumbarger Lumber 
Coin Tl We iVa. V7. 64 Shad 2) 


Inc., 181 Wis. 76, 194 NW 43; Koenig 
v. Koenig, 140 Wis. 618, 123 NW 130; 
McCarville v. Boyle, 89 Wis. 651, 62 
NW 517; Rogers v. Milwaukee, 13 
wee 610; Bird v. Mayer, 8 Wis. 362. 

Wyo. —Durell v. Abbott, 6 Wyo. 
265, 44 P 647. 

N. B.—Rex v. PL OMA FE Un 46 N. B. 
402, 47 DomLR 321. 

See also infra § 85. 

“Tt is resultant facts or conclusions 
of fact and not evidentiary facts 
which should be alleged.” Peo. v. 
Woodbeck, 55 App. Div. 277, 280, 67 


[$ 16 


NYS 38. 

“We take occasion here to suggest 
to pleaders that the rules of the com- 
mon law as to pleadings, which are 
only rules of logic, have not been 
abolished by the Code. Pleadings 
should not state the evidence, but the 
facts, which are the conclusions from 
the evidence, according to their legal 
effect, and complaints should espe- 
cially avoid wandering into matter 
which-if traversed would not lead 
to a decisive issue.’ Alabama Great 
Southern R. Co. v. Cardwell, 171 Ala. 
274, 281, 55 S 185: [quot Crump v. 
Mims, 64 N. C. 767, 771]. 

fa] Ultimate and evidential facts 
distinguished.—(1) “There are two 
kinds of facts which relate to civil 
proceedings. First, the fact or facts 
which form the basis of the action 
and upon the proof of which the 
right of a judgment vests. These 
are called sometimes the ultimate 
facts and should be alleged. The oth- 
er class of facts is those which are 
accessory to the main fact or which 
relate to it in such a way as tend to 
prove it. These facts, sometimes 
spoken of as evidential facts, are mat- 
ters of testimony and need not be al- 
leged in a complaint.” Sorenson v. 
U. S., 3 Hawaii Fed.)'291, 292. u(2) 
“The line between mere evidential 
facts and ultimate facts is not al- 
ways clear. Allegations of ultimate 
facts are often allegations of mixed 
law and fact, and as the object of the 
code is to present a clear cut issue 
as to facts and the sufficiency of such 
facts rather than the pleader’s con- 
struction thereof, if the pleader re- 
lies upon specific well defined facts 
and conditions in support of what 
would otherwise be an essential al- 
legation of mixed law and fact, he 
should be allowed in doubtful cases 
at least, to plead them, so that issue 
as to such facts or their sufficiency 
might be clearly presented.” Bos- 


well v. Insurance Co., 13 OhNPNS 
364, 369. 
[b] Good pleading neither re- 


quires nor permits the averment of 
the evidence upon which the pleader 
relies. Hyman v. Langston, 210 Ala. 
509, 98 S 564. 

[e] The office of a pleading is to 
assert ultimate or issuable facts, 
which alone can invoke the func- 
tion of the court to make applica- 
tion of the law, and not mere mat- 
ters of evidence, from which the ul- 
timate facts may be inferred. Outing 
Kumfy-Kab Co. v. Ivey, 74 Ind. A. 
286, 125 NE 234. 

[a] Agent’s authority.—In a suit 
on a contract alleged to have been 
made by an agent for defendant, the 
agent’s alleged authority is an ‘ulti- 
mate fact to, be proved, but is only 
incidental, and not the basis of the 
suit; and hence plaintiff need not 
plead the probative facts by which 
he expects to establish such author- 
ity. Beckham v. Cayton, (Tex. Civ. 
A.) 262 SW 840. 

[e] An ordinance regulating the 
speed of trains is evidentiary matter 
not required to be pleaded in an ac- 
tion for injuries. | Lininger 4 San 
Francisco, etc., R. Co., 18 Cal. A. 411, 
a -AR Y sdee 4835 

[f] Correspondence Metwaen the - 
parties, which is merely evidential, 
should not be alleged. Bechmann v. 
Taylor, 80 Colo. 68, 249 P 262; Lucas 
v. Brotherhood of "American Yeomen, 
ed ode a ws tn, CE Gola 
etc = COW 00) Tex. Civ. A. 
209 SW 198. : 2 

{g] In an action for breach of 
contract (1) it is not necessary that 


| the complaint itemize each matter of 


expense claimed by plaintiff as dam- 
ages, this being matter of evidence. 
Dickerson v. Finley, 158 Ala. 149, 48 
S 548. (2) Evidence of special dam- 
ages is not required .to be pleaded. 
Huyler’s v. Ritz-Carlton Restaurant, 
ete., Co., 9 F. (2d) 148. 

[h] In action for damages for de- 
struction of shade and ornamental 


See an 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such fact. 


an ultimate fact is by precedent.*? 


the party to plead his evidence.*® 


demurrer.®® 


tree, the pleading of the location of 
the tree with reference to the prem- 
ises and the beauty and ornament of 
such tree would be pleading the evi- 
dence. McKinsey v. Guthrie, (Mo. 
A.) 212 SW 5638. 

[i] Illustrations of pleadings ob- 
noxious to rule.—Schultz v.. Stack- 
Gibbs Lumber Co., 229 Fed. 920, 144 
CCA 202; Moon v. Benton, 13 Ala. A. 
473, 68 S 589; Scholle v. Finnell, 173 
Cal. 372, 159 P 1179; Dibble v. San 
Joaquin Light, ete., Corp., 47 Cal. A. 
112, 190 P 198; Gromer v. Papke, 71 
Colo. 440, 207 P 862; Peabody v. 
Travelers’ Ins. Co., 206 "App. Div. 206, 
200 NYS 612; Reicher v. Trade Bank, 
124 Mise. 166, 207 NYS 178; Robin- 
son v. Stanley, 61 Misc. 608, 114 NYS 
162; Kirby v. Kelly, 90 S. C. 378, 73 
SE 780; Blackwell First State Bank 
V. Konex, (Tex. Civ:-AL) 173° °S'w 894, 

[i] Photographs.—To allow a pho- 
tograph or X-ray picture of the pres- 
ent condition of plaintiff’s injured 
arm or leg to remain attached to a 
petition is to allow plaintiff to plead 
the evidence. Pace v. Cochran, 144 
Ga. 261, 86 SW 934; Martin v. Greer, 
31 Ga. A. 625, 121 SE 688. 

[k] Illustrations of pleadings held 
not obnoxious to rule.—Journal of 
Commerce, ete., Bulletin v. Boston 
Transcript Co., 292 Fed. 311; Welty 
v. Taylor, 63 Ind. A. 674, 115 NE 
257; Bank of Commerce, etc., Co. v. 
Schooner, (Mass.) 160 NE 790; Bur- 
gett v. Wisconsin Cent. R. Co., 109 
Minn. 216, 123 NW 411; Milbank- 
Scampton Milling Co. v. Packwood, 
154 Mo. A. 204, 133 SW 667. 

[1] Rule as embodied in statute 
is not violated by setting forth a copy 
of a contract and other writings in 
the body of the pleading. Hoff v. 
Kauffman, 3 Pa. Dist. & Co. 376 [aff 
282 Pa. 471, 128 A 120]. 

Admissibility of evidentiary facts 
under allegation of ultimate facts 
see infra § 1167 et seq. 

81. Ahlers v. Smiley, 11 Cal. A. 
343, 104 P 997; Strange-McGuire Pav. 
Cow: Blauvelt, OT Colon) 44h, cZo ae 
153; Moffett v. Jaffe, 132 App. Div. 
7, 116 NYS 402 [rev 61 Misc. 584, 114 
NYS 614]; Park v. Southern R. Co., 
T8iSa1C. 41302," S80 ISH 937. 
cases passim supra note 80. 

[a] Illustrations.—(1) An allega- 
Hor of a complaint to reform a con- 

>t of sale that defendant’s agents, 
a effected the sale, stated that the 
tract contained a certain number of 
acres, is not an allegation that de- 
fendant so stated, which allegation 
the complaint should contain, leav- 
ing it to the evidence to show how 
she made the statement. Moffett v. 
Jaffe, 132 App. Div. 7, 116 NYS 402 
[rev 61 ITisc. 584, 114 NYS 614]. 
(2) In an action to compel perform- 
ance of an alleged paving contract, 
where neither the complaint nor the 
writ stated that a contract was en- 
tered into, but stated merely eviden- 
tiary details showing a contract, this 
was insufficient, and a demurrer to 
the amended writ should have been 
sustained. Strange-McGuire Pav. Co. 
v. Blauveit, 77 Colo. 441, 237 P 153. 

82. Landmesser v. Hayward, 157 
App. Div. 74, 141 NYS 730; Trollin- 


And see 


‘A fortiori, a pleading should not al- 
lege facts which are irrelevant to any issue.®? 
principal, if not the only, way to determine what is 
The general rule 
that evidence should not be pleaded’* forbids the 
granting of a motion to make a pleading more defi- 
nite and certain when the result would be to compel 
But it has been 
held that a pleading stating essential facts is not ren- 
dered fatally defective because evidentiary facts 
which are not in conflict with, but in corroboration 
of, the specifie facts alleged are also pleaded.8® Such 
evidentiary matter is mere surplusage’* which may 
be stricken out on motion,’® but is not ground for 
Moreover the rule must be taken with 
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The 


ger v. Amarillo Sav., etc., Co., 46 
Tex. Civ WA... 592; “103 Sw 199. 

[a] Correspondence between the 
parties which is irrelevant to any is- 
sue, and not even evidentiary, cannot 
be pleaded, although plaintiff desires 
to do so to escape the expense of 
producing it at trial. Landmesser v. 
a ikea 157 App. Div. 74, 141 NYS 


83. Denver vy. Bowen, 67 Colo. 315, 
184 P 357. 

84 See supra notes 80, 81. 

85. See infra § 1036. 

86. Fest v. Sonoma County Super. 
Cited Cake CEM INE Ey iis BASIS MCs denies, 
Hoover Grain Co., 153 Minn, 420, 190 
NW 794; Interstate Forwarding Co. 
v. McCabe, (Tex. Civ.:A.) 285 SW 
920; Tremayne v. Hudson’s Bay Co., 
24 “res 436, 17 DomLR 756, 28 West 
LR 200. 

[a] “While it is not the best prac- 
tice to plead the evidence, where the 
facts sought to be proved have im- 
mediate application to a material is- 
sue we think it not objectionable to 
plead and prove facts, though appar- 
ently collateral but relevant to and 
in connection | with other material 
facts at issue.” Interstate Forward- 
ing Co. als aMeCabe, (Tex. Civ. A.) 285 
Sw 920, 

[b] Die stestion twee the peti- 
tion in an action for damages by 
trespassing cattle, in addition to al- 
leging that the trees and fences in- 
jured were a part of the realty, also 
alleged the value of the trees, and 
specifically itemized the injury to the 
fence, the latter allegations being 
statements of evidence did not render 
the petition fatally defective. Tandy 
peg poe (Tex. -Civit AD- 150.) SW. 


[c] Although a pleading which al- 
leges malice as a fact need not set 
forth the facts from which malice 
may be inferred, yet plaintiff may 
plead such facts if he sees fit. Tre- 
mayne vy. Hudson’s Bay Co., 24 Man. 
436, 17 DomLR as ae WestLR 200. 


87. See infra § 8 

88. See infra § tod. 

89. See infra § 486. 

90. See infra § 140. 

91. Small vy. Small, 107 Kan. 122, 
190 P 623. 

92. See infra § 17 et seq. 

93. See infra § 38. 

94. U. S—St. Louis, ete. R. Co. 
v. Johnston, 133 U. S. 566, 10 SCt 390, 
33 L. ed. 683. 


Ala.—Burford v. Steele, 80 Ala. 147; 
Pickett v. Pipkin, 64 Ala. 520. 

Cal.—Hick vy. Thomas, 90 Cal. 289, 
27 P 208, 376; Woodroof v. Howes, 88 
Cal. 184, 26 P atalal; 

Ga.—Bridges v. Pafford, 6 Ga. A. 
689, 65 SE 700. 
pall .—Crane v. Schaefer, 140 Ill. A. 

Ind.—Union Cent. L. 
Schidler, 130 Ind. ee te 
15 LRA 89. 

Iowa:—Cowin v. Toole, 31 Iowa 513; 
Singleton v. Scott, i1 Iowa 589. 

Kan.—Dyson y. Bux, 84 Kan. 596, 
P4ePow092: 
peo .—Reed v. Rogers, 3 T. B. Mon. 

Md.—Kernan v. EERE 132 Md. 577, 
104 A 530. 


COs Ive 
NE 1071, 


[49 C.J.] 48 


the qualification that facts essential to show a cause 
of action, and therefore necessary to be pleaded,®® are 
often evidentiary in character, as in the case of 
facts constituting fraud, which, to comply with the 
rule against pleading conclusions of law,°? must be 
alleged as well as: proved.®? 
facts constituting fraud it is not necessary that mere 
probative or evidentiary facts be set out; 
cient if ultimate facts are alleged which substan- 
tiate the charge.°* 
tion of duress is objectionable as a conclusion of 
law,°® the facts constituting the duress need not be 
set out in detail.°® 

[6 17] 8. Matters of Fact or Conclusions®’—a. 
General Rules—(1) In General. 


But even in averring 
it is suffi- 


So, while a mere general allega- 


It is a general rule 


Mass.—Corey v. Eastman, 166 Mass. 
279, 44 NE 217, 55 AmSR 401. 

Mich.—MecMahon _ v. Rooney, 93 
Mich. 390, 53 NW 539; Merrill v. Al- 
len, 38 Mich. 487; Wilson v. Eggles- 


ton, 27 Mich. 257; Tong v. Marvin, 
15 Mich. 60; Picard v. McCormick, ati} 
Mich. 68. 


Minn.—Cummings v. Thompson, 18 
Minn. 246. 

Mo.—Sawyer v. Walker, 204 Mo. 133, 
102 SW 544. 

Nebr.—Johnston  v. 
Nebr. 198, 70 NW 982. 

Nev.—Sugarman Iron, etc., Co. v. 
Morse Bros. Mach., etc., Co., 50 Nev. 
TOM W2bio. Pd O10 2d gels 

N. Y.—Butler v. Viele, 44 Barb. 
166; Denning v. Kane, 7 NYS 704; 
Corwin v. Davison, 9 Cow. 22. 

N. C.—Dixon vy. Green, 178 N. C. 
205, 100 SE 262. 

Utah.—Rasmussen vy. McKnight, 3 
Witahy Sibel 27 33,047 bap2e. 

Wash. — Byers ‘vy. Burbank (fay ENYA 
Wash. 220, 166 P 656. 

W. Va.—Hale v. seh oe Virginia Oil, 
etc., Land €o., 11 W. Va. 229. 

[a] Allegations held sufficient.— 
(i) In an action for fraudulent rep- 
resentations as to his financia] con- 
dition, by which it is alleged defend- 
ant secured merchandise from plain- 
tiffs on credit, a declaration alleging 
that defendant made certain specified 
false statements of his financial con- 
dition to a mercantile agency of which 
plaintiffs were members, that the sale 
was made in reliance on this report, 
and that it was false, is sufficient on 
demurrer in that it did not show that 
defendant knew that plaintiffs be- 
longed to the mercantile agency. 
Hinechman v. Weeks, 85 Mich. 535, 48 
NW 790. (2) A petition which alleges 
that defendants, to induce plaintiff to 
purchase their right in certain states 
under letters patent, represented to 
plaintiff that the patent was the only 
one known or authorized for the ar- 
ticle: covered by it, and that no other 
like article could be made or used in 
the territory for which the sale was 
made,. and that the representations 
were false and untrue and known by 
defendants to be so, and that plain- 
tiff, relying on the ‘false representa- 
tions, bought the letters patent and 
gave valuable property therefor, 
states a cause of action as against the 
interposition of a general demurrer 
McKee v. Eaton, 26 Kan. 226. 

[b] Sale of unsound chattel.—In a 
declaration for fraud in the sale or 
exchange of an unsound chattel it is 
not necessary to give a.particular de- 
scription of the alleged unsoundness; 
a general charge of unsoundness is 
sufficient. Reed v. Rogers, 3 T. B, 
Mon. (Ky.) 173. 

Pleading fraud as to creditors see 
Fraudulent POnVey AeeS -§ 680. 

95. See infra § 3 

96. Barkley v. oat 211. Ala. 50, 
99 $ 196; Strickland v. Strickland, 206 
Ala, 452, 90 S 345; Coghill v. en- 
nedy, 119 Ala. 641, 34 S 459. 

97, Cross references: 

Admissions by: 

Demurrer see infra § 543. 

Failure to deny see infra § 341. 
Aider by verdict or judgment see in- 

fra § 1284. 


Spencer, 51 
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that facts, 


In affidavit: 
Generally see Affidavits § 76. 
For: 
Arrest see Arrest § 166. 
on nuance see Continuances § 
1 


Of deren or of merits see infra 
T 
Motion to: 
Make more definite and certain see 
infra § 1030. 
Strike out see infra § 990. 
Particular proceedings: 
Application or petition for: 
Habeas corpus see Habeas Cor- 
pus § 158. 
He oe see Injunction §§ 538, 


Mandamus see Mandamus § 578. 

Quo warranto see Quo Warranto 
[382 Cye 1448] 

Bee see Receivers [34 Cyc 
1 


Removal of cause see Removal of 

Causes [34 Cyc 1283 et seq]. 

EN ae of will see Wills [40 Cyc 
1 


Edeorine negligence see Negligence 
8 . 

Surplusage see infra § 83. 

Traverse or denial of conclusions see 

infra §§ 315, 328. 

98. U. S.—In re McGraw, 254 Fed. 
442; Ironton v. Harrison Constr. Co., 
212 Fed. 353, 129 CCA 29; Hill v. Wil- 
son, 210 Fed. 200, 127 CCA 260; 
zer v.' Chicago, etc:, R:: Co., 191 Fed. 
543, 112 CCA 153 [certiorari dism 223 
U. S. 746 mem, 32 SCt 533 mem, 56 
L. ed. 640 mem]; Groton Bridge, etce., 
Co. v. American Bridge Co., 151 Fed. 
871; Cambers v. Butte First Nat. 
Bank, 144 Fed. 717 [aff 156 Fed. 482, 
84 CCA 292]; W. H. Thomas, etc., Co. 
v. Barnett, 135 Fed. 172 [aff 144 Fed. 
s38, T) CCA 3001: 

Ala.—American Book Co. v. State, 
216 Ala. 867, 113 S 592; Black v. W. 
T. Smith Lumber Co., 179 Ala. 397, 
60 S 154; Alabama Great Southern 
R. Co. v. Cardwell, 171 Ala. 274, 55 S 
185; Baskett Lumber, ete., Co. v. 
Graviee, 15’ Ala, A.» 359, 73. S 291; 
Louisville, étes Re Conv: Jones, 6 Ala. 
A. 617, 60 945. 

Alaska. —Yancey v. Brenneman, 6 
seh Se 448; Benson y. Pedro, 6 Alas- 


Ariz.—Verde Water, etc., Co. v. 
Salt River Valley Water Users’ As- 
Soc, 22 Ariz. 305, 197 P 227: 

Ark.—Cotton v. Mutual Aid Union, 
132 Ark. 458, 201 SW 124; Wood v. 
Conway County Drain. Dist. No. 2, 
110 Ark. 416, 161 SW 1057; Lanier v. 


Union Mortg., etce., Co., 64 Ark. 39, 
40 SW 466. 
Cal.—In re Bixler, 194 Cal. 585, 


229 P 704; Moffatt v- Bulson, 96 Cal. 
106, 30 P 1022, 31 AmSR 192; - Peo. v. 
San Francisco, 27 Cal. 655; Gillons 


v. Turner Oil Co., 51 Cal. AL 139, 196 
P 276. 

Colo.—Swanson Theater Co. 
Pueblo Opera Block Inv. Co., 70 Golo: 
$8,/ 197 P 762. 

Conn. —Bailey vy. Bussing, 29 Conn. 


Del.—Campbell v. Walker, 34 Del. 
580, 76 A 475. 

Arie C.—McKenzie v. Fisher, 40 App. 

Fla.—Marshall v. Cliett, 119 S 518; 
Martin v. Dade Muck Land Co., 95 
Mla 530, 116" S449. Creveling v. 
Chambers, 73 Fla. 512, 74 S 511; Nel- 
son vy. Hall, 66 Fla. 35, 68 S 156. 

Ga.—Furr v. Burns, 124 Ga. 742, 53 
SE 201; Manry v. Waxelbaum Co., 
108 Ga. 14, 33 SE 701; Feinberg v. Sut- 
ker, 35 Ga. A. 505, 134 SH 173; Adams 
v. Haigler, 2 Ga. A. 99, 58 SE 330. 

Hawaii.—Brown v. Cornwell, 20 
Hawaii 457. 

Ida.—Abrams y. Jones, 35 Ida. 532, 
207 P 724. 

Ill.—Waterbury Nat. Bank v. Reed, 
231 Ill. 246, 883 NE 188; Clay F. & 
M. Ins. Co. v. Wusterhausen, 75 Ill. 
285; Whelan v. Massachusetts Bond- 
ing, ete., Co., 205 Ill. A. 122; Hel- 
mick v. Carter, 171 Ill. A. 25; Schwen- 


Taen- 
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der v. Smith, 152 Ill. A. 4386; Laibe 
Vv. Smolikowski, 152 Ill. A. 256; Alton 


Light, etce., Co. v. Rose, 117, Ill. A. 
88; Willard v. Zehr, 116 Ill. A. 496 
[aff 215 Ill. 148, 74 NE 107]; Pagames 
v.. Chicago, 11h TIL Ac. 5905 *Chicago 
City, R. Co.) yo Ware. 16) Til Al b386; 
Gerrity v. Brady, 44 Ill. A. 203. 


Ind.—Stuck v. Beech Grove, 163 
NE 487; Public Serv. Commn. v. In- 
dianapolis, 193 Ind. 37, 1837 NE 735; 


Tecumseh Coal, etc., Co. v. Buck, 193 
Indy P22) Ls NE 481; Daily v. State, 
171 Ind. 646, 87 NE 4 [transf 42 Ind. 
A. 690, 86 NE 498]; Indianapolis, etc., 
Rapid Transit Co. v. Foreman, 162 
Ind. 85, 69 NE 669, 102 AmSR 185; 
Frain v. Burgett, 152 Ind. 55, 50 NE 
873, 52 NE 395; Davis v. Clements, 
148 Ind. 605, 47 NE 1056, 62 AmSR 
539; Foland v. Frankton, 142 Ind. 546, 
41 NE 1031; Tennison v. Tennison, 
114 Ind. 424, 16 NE 818; McCasland 
vi  AltnasL. Ins: ‘Co7e108 sind. 130; :9 
a 119; Holman v. Mayhew, 15 Ind. 
Iowa.—Andrew v. Hartford Acc., 
etc., Co., 223 NW 529; Conway v. lowa 
Hardware Mut. Ins. Assoc., 190 Iowa 
1369, 181 NW 768; Heiman v. Felder, 
178 Iowa 740, 160 NW 234; Robin- 
son v. Berkey, 100 Iowa 136, 69 NW 
434, 62 AmSR 549; Homire v. Rod- 
gers, 74 Iowa 395, 37 NW 972; Cooper 
v. French, 52 Iowa 531, 3 NW 538. 
See Res Tp. v. Hunt, 16 Kan. 
Ky.—Mitchell Mill Remnant Corp. 
v. Long, 223 Ky. 242, 3 SW (2d) 639; 
Farmers’ Bank v. Bass, 218 Ky. 813, 
292 SW 489; Stair v. Gilbert, 209 Ky. 
243, 272 SW 732; Riggs v. Stevens, 
DAS BRS GUY SW 1016, 13 KyL 631; 
Randall v. Shropshire, 4 Metce. 327; 
Skillman v. Muir, 4 Metc., 282; Som- 
rall v. Raymond, 7 Ky. Op. 119: Judge 
Washington County Ct. v. Cumber- 
land) 46tc ue Cou, 5b) ‘Kiya Opes = 519): 
White v, Cole, 3 Ky. Op. 318; Stew- 
art v. Gilbert, 2 Ky. Op. 217. 
La.—Lee Lumber Co. v. Hetherwick 
Mradley (Coy 2160 dare OT Sek Ol: aS ties 
Hodge ve Mastin, 5 Mart. IN Sr 25; 


Oldham v. Croghan, 3 Mart. N. S. 
517; Labarthe v. Mazzei, 2 La, A. 
(Orleans) 367. 
Mee oe v. Foster, 123 Me. 
ae ae A 898. 
Cees v. State, 135° Md: 551, 
108 A 454 


Mass. —Garvey v. Wesson, 258 Mass. 
48, 154 NE 516; Boston, etc., R. v. 
Middlesex County, 239 Mass. 127, 131 
NE 283. 

Mich.—Steele v. Bliss, 170 Mich. 
175, 134 NW 10138, 1385 NW 981. 

Minn.—Heller vy. Cuddy, 172 Minn. 
126, 214 NW 924; Lewis v. Denver, 
ete. eR 2 Col,) lsd Minne 2200 5 aSrNae 
945; Dennis v. Nelson, 55 Minn. 144, 
56 NW 589; Chamberlain v. Tiner, 
381 Minn. 371, 18 NW 97; Adams vy. 
Corriston, 7 Minn. 456. 

Miss.—Jones v. Rogers, 85 Miss. 
802, 38 S 742. 

Mo.—National Hollow Brake Beam 
Co. v. Bakewell, 224 Mo. 203, 123 SW 
561; Mallinckrodt Chemical Works 
v. Nemnich, 169 Mo. 388, 69 SW 355; 
Roberts v. Anderson, (A.) 254 SW 


723; -Totman v. Christopher) (A...) 237} 
SW 822; Walrath v. Crary, (A.) 222 
SW. 895. 


Mont.—Hensen v. Merton, 57 Mont. 
231, 187 P 1017; Vaughan v. Kujath, 
44 Mont. 484, 120 P 1121. 

Nebr.—Hanna v. Hanna, 104 Nebr. 
231, 176 NW 732; State v. Tanner, 73 
Nebr. 104, 102 NW 235; State v. Os- 
born, 60 Nebr. 415, 88 NW 357; Wa- 
baska Electric Co. v. Wymore, 60 
Nebr. 199, 82 NW 626; Woodward v. 
State, 58 Nebr. 598, 79 NW 164; Wy- 
more First Nat. Bank v. Myers, 44 
Nebr. 306, 62 NW 459; Blakeslee v. 
Missouri Pac. R. Cor, 43 Nebr. 61, 61 
NW 118. 

Nev.—American Sodium Co. v. Shel- 
ley, 276 P 11. 

N. H.—Hall v. Spaulding, 42 N. H. 
59. 


N. J.—Schwarz Bros. Co. v. Even- 
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and not legal conclusions, should be al- | leged in the pleadings.®* A conclusion of law does 


ing News Pub. Co., 84 N. J. L. 486, 87 


A 148; Kennedy v. North Jersey St. 
R. Co.,/72.Ni J. Li. 19, 60 A405. Rob- 
ins v. Robins, (Ch.) 142 A 168; 
Paper, etc., Mach. Co. v. Newlin, 101 
INSacae soy slalisy ale IN Saale 

N. M.—Jackson v. State Tax 
Commn., 29 N. M. 561, 224 P 482; 
Abreu v. State Tax Commn., 29.N.. M: 


554, 224 P 479; Dame v. Cochiti Reduc- 
tion, etc., Co., L3N VMs LOR Se RaZoG- 

N. Y.—Cohen v: Thomas, 209: No 
407, 103 NE 708; National Citizens 
Bank v. Toplitz, 178 N. Y. 464, 71 NE 
1;  Kittinger v. Buffalo Tract.. Co., 
160 _N. Y. 377, 54 NE 1081; Milliken 
v. Western Union Tel. Co., 110 N. Y. 
403, 18 NE 251, 1 LRA 281; Sheridan 
v, Jackson, 72 .N. Y. 170 [aff 10, Hun 
89]; Peo. v. Sullivan County, 56 N. 
Y. 249; Peo. v. Marlborough High- 
way Comrs., 54° No Ys 27%6,. ds Age 
581; White v. Madison, 26 N. Y. 117, 
26 HowPr 481; Peo. v, Ryder, 12 N. 
M4 33 afl 6 ‘Barb. 370]; Buffalo v. 
Holloway, 7 N. Y. 493, 57 AmD 550, 
Seld, 25 [aff 14 Barb. 101]; Richard 
v. American Union Bank, 225 App. 
Div. 634, 284 NYS 177; Reese v. Reese, 
194 App. Div. 907, 185 NYS 110; Hoff- 
man v. Columbia-Knickerbocker Trust 
Co., 157 App. Div. 434, 142 NYS 445; 
Lesser v. Steindler, 110 App. Div. 
262, 97 NYS 255; Garvey v. Union 
Trust. Co:, 29 App. Div. 513, 52) NYS 
260; Seacord v. Pendleton, 55 Hun 
579, 9 NYS 46 [aff 129 N. Y. 662 mem, 
30 NE 65 mem]; Plant v. Schuyler, 
30 N. Y. Super. 271, 4 AbbPrNS 146; 
Carter v. Koezley, 22 N, Y. Super. 588, 
14 AbbPr 150; Mann v. Morewood, 7 
N. Y. Super. 557; Maylender v. Ful- 
ton County Gas, etc., Co., 131 Mise. 
514, 227 NYS 209; State Realty Co. v. 
La Velle Jewelry Shop, 112 Misc. 
196, 182 NYS 766; Lukach v. Blair, 
108. Mise. 20, 178 NYS 8; Stein v. 
Lyon, 98 Misc. 687, 163 NYS 380; 
Pierce v. Newlin, 46 Mise. 122, 91 
NYS 377; Brown v. Buckingham, 11 
AbbPr 387, 21 HowPr 192. 

N. C.—Lagsiter v. Roper, 114 N. C. 
bale mee SE 946. 

D.—Security Nat. Bank 7 iy. 
Dounhene 53 N. D. 1, 204 NW .847; 
Houghton Implement’ Con ava Vav- 
rosky, 15 N. D. 308, 109 NW 1024. 

Oh.—Harris v. Webb, 22 OhNPNS 
359; Stark Electric R. Go. v. McKean, 
17 OhNPNS 5933. Home Ins. 'Coav. 


Piebube ete., UR. Cols “4 (OhNENS 
Okl.—Smith v. Pate County, 26 
OKI. i bl IK ae 2 


402, 245 12 1086, 255 P 480; ‘McIntosh 
Livestock Co. v. Buffington, 116 ‘Or: 
899, 241 P 393; Almada v. Vandecar, 
94 Or. 616, 185 P- 90%; *DrydenStv. 
Daly, 89 Or. 218, 173 P 667; Long v. 
Dufur, 58 Or. 162, Lie 59; Long- 
shore Printing Co. v. Howell, 26, Or. 
527, 88 P 547, 46 AmSR 640, 28 LRA 
464) Specht v. Allen, 12 Or. LUGE IG 


Pa.—In re Pfeil, 287 Pa. 21, 134 A 
3885; St. George’s Lithuanian "Roman 
Catholic Church’s Pet., 244 Pa. 410, 
90 A 918; Franklin Sugar Refining 
(Com Ve Greenberger, 351Pas (Dist: 6:Co: 
92; Fuel Oil Co. v. Clarendon Re- 
fining Co., 29 Pa. Dist. 805; Dawson 
v. Lancaster, 12 Pa. Dist. 501, 28 Pa. 
Co. 657; Camden Bottling Co. v. Sidle, 
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Philippine.—Hspidol vy. Espidol, 
Philippine 4. 

Porto Rico.—Owens v. Belaval, 32 
Porto Rico 696; Cibes v. Santos, 22 
Porto Rico 208. 

R. I.—Corey v. Howard, 19 R. I. 
723, 37 A 946. 

S. C.—Jones v. Atlantic Coast Lum- 
ber. Corp; 92, S. .C. 418, 75 SH 698: 
Livingston v. Ruff, 65 Seno 284, 43 
SH ai ,Rosenberg v. McKain, 37 8. 


(op 
S. D.—Otelle v. Sioux Falls, 220 
NW 472. 

Tenn.—McGuire v. Carlyle, 6 Tenn. 
Civ. 2 AGib42 

Tex.—Millican v. McNeil, 92 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not aid the pleading,®® and will be disregarded in de- 
termining the sufficiency of the facts alleged. 


PLEADING 


The | always clear.’ 


lines of demarcation between conclusions of law, con- 


400, 49 SW 219; Western Union Tel. 
Co. v, Mitchell, 91 Tex. 454, 44 SW 
274, 66 AMSR 906, 40 LRA 209; Farm- 
ers, etc., Nat. Bank v. Taylor, 91 Tex. 
78, 40 SW 876, 966; Gray v. Osborne, 
24 Tex. 157, 76 AmD 99; Milburn v. 
Walker, 11 Tex. 329; Carter v. Car- 
ter, 5 Tex, 93; Bluitt v. Pearson, 
(Commn. A.) 7 SW (2d) 524; Connor 
v. Zachry, 54 Tex. Civ. A. 188, 115 SW 
867, 117 SW 177; Morris v. Holland, 
10 Tex. Civ. A. 474, 31 SW 690. 
Utah.—Rasmussen y. Sevier Val- 
ah Canals Co., 140" Utah. (871. 1216 4P 


Vt.—Harris v. Bottum, 81 Vt. 346, 


70 A 560. 

Va.—Cox v. Hagan, 125 Va. 656, 
100 SE 666; Stonegap Colliery Co. v. 
Hamilton, 119 Va. 271, 89 SE 305, 
AnnCasl917E 60. , 

Wash.—Harris v. Halverson, 23 
Wiash. 201950163. Pi» 54904 Griffith v. 
Wright, 21 Wash. 494, 58 P 582; Al- 
lend vy. Spokane Falls, etc., R. Co., 21 
Wash. 324, 58 P 244. 

W. Va.—Malone v. Monongahela 
Valley Tract. Co., 104 W. Va. 417, 140 
SE 340; Pierces v. Baltimore, etc., R. 
Co., 99 W. Va. 313, 128 SE 832; Thom- 
‘as v. Wheeling Electrical Co., 54 
W. Va: 395, 46 SE 217; Longdale Iron 
Conv. pipneubenry; 50 W. Va. 451, 40 


SE_ 487. 
HOGG, 9 VAS: 


pe onmeban Vv. 
Wyo.—Williams v. McWhorter, 30 
WOU T 229 aad 8 eG. 
Eng.—Hanmer v. Flight, 35 L. T. 
Rep. IN. S: 127. : 
B. C.—Page v. Page, 22 B. C. 185, 
25 DomLR 99, 32 WestLR 854,- 9 
WestWkly 442. 
Man.—Reimer. v. Rosen, 29 Man. 
eeu 45 DomLR 1, [1919] 1 WestWkly 


N. B.—Jones v. Albert County, 20 
ING iS) a1Ss 
Ont.—Waddell v. McColl, 30 U. C. 
B. 260. 


Q. 

N. W. Terr.—Smith v. Canadian 
IPAGi Ak. Co. t Pern. Li, 56-2 > Morkton 
Printing, ete. Co., Ltd.-v. Magee, 7 
ments i 54. 

Newfoundl.—Union Bank v. Mc- 
Dougall, 7 Newfoundl. 67. 


[a] Action at law compared to a 
syllogism.—‘"‘The major premise 1S 
a proposition of law, as, for instance, 
whoever does certain specified acts 
to the injury of another is bound to 
pay that other the damage thus in- 
flicted. This proposition is _ not 
pleaded, but is necessarily involved 
in stating the facts alleged in the 
complaint. The minor premises 1S a 
statement of facts, as, for instance, 
the defendant has done certain acts 
(being the acts referred to in the 
proposition of law) to the damage 
of the plaintiff. These facts are al- 
leged in the complaint. The conclu- 
sion is the judgment or sentence of 
the law, which necessarily follows 
the establishment of the truth of the 
two premises.” New York, etc, R. 
Co. v. Hungerford, 75 Conn. 76, 77, 
§2 A 487. 

[b] Effect of statute.—(1) In In- 
diana a statute which authorizes the 
pleading of conclusions, subject to a 
motion to make more specific, refers 
to conclusions of fact, and not to pure 
conclusions of law. Stuck v. Beech 
Grove, (Ind.) 163 NE 487; Central 
Bank v. Martin, 70 Ind. A. 387, 121 
NE 57. (2) A’ complaint filed in Sep- 
tember, 1913, is governed by the acts 
of 1913 (Burns St. Annot. [1914] § 
343a), declaring that, where the suf- 
ficiency of a pleading is questioned, 
all recitals of conclusions will be 
deemed allegations of fact. Miller 
vy. Gates, 62 Ind. A. 37, 112 NE 538. 
(3) A complaint charging defendant 
with the maintenance of a nuisance 
states a cause of action in view of 
the statute declaring that conclusions 
shall be treated as allegations of 
fact. Miller v. Gates, supra. (4) 
Allegations of conclusions are suffi- 


694, 127 NW 1072; 
‘ican Smelting, ete., Co., 80 Nebr. 255, 


cient where there is no motion to 
make them more specific. State v. 
Farris, 197 Ind. 128, 150 NE 18; Na- 
tional Live Stock Ins. Co. v. Owens, 
63 Inds. As: 70), 113); NE 1024.) (5)) A 
conclusion not necessary to the suffi- 
ciency of the pleading may be disre- 
garded. Premier Motor Mfg. Co. v. 
Tilford, 61 Ind. A. 164, 111 NE 645. 
(6) But it has been held that the 
practice of pleading conclusions 
should not be encouraged. Northern 
Indiana, etc., Tel., ete., Co. v. People’s 
ete Tel. Co., 187 Ind. 486,119. NE 

[ce] In Quebec the courts have to 
adjudicate on both fact and law, and 
contentions of law are allowable in 
pleadings. Gruninger v. La Mine 
Dore Huronia, tds, 162 Que. Prisitss 
Dubois v. Gohier, 5 Que. Pr. 228. 

Cenclusiveness of averments of 
legal conclusions on party pleading 
them see infra § 124. 

99. Ga.—Dowman-Dozier Mfg. Co. 
v. Central of Georgia R. Co., 29 Ga. 
A. 187,114 SE 815. 

Ind.—Pittsburgh, etc., R. Co. v. Ft. 
Wayne, ete., Tract. Co., 193 Ind. 405, 
138 NE 759; American Mut. L. Ins. 
Co. v. Mead, 39 Ind. A. 215, 79 NE 526. 

Iowa.—BEuclid Ave. State Bank v. 


Nesbit, 201 Iowa 506, 207 NW 761, 
204 NW 253. 
N.- Y.—Halbe .v. Adams, 172 App. 


Div. 186, 158 NYS 380, 172 App. Div. 
LOL SSS ONS 384 [att 155 IN YS) 995i). 
Okl.—Internationa] Harvester Co. 
v..-Cameron, 25 -Okl- 256,,105, P_ 189. 
Or.—Pearson v. Richards, 106 Or. 
78, 211 P 167; Almada v. Vandecar, 
94 Orsi 5 15, paso 90%. 
Philippine.—Alzua v. Johnson, 21 
Philippine 308. 
S. C.—McMaster v. Fort Motor Co., 
122 S. C. 244, 115 SE 244, 29 ALR, 


230. 

Wash.—Hart v. 104 

1. U. Si—Royal Palm Soap Co. Vv. 
Soeeoera Air Dine R='Co., 296 Med: 
448. 

Cal.— Frank y. State, 154 Cal. 730, 
995 Pers 9) Unions DrustCo. wa stave, 
154 Cal. 716, 99 P 183, 24 LRANS 
1111; Ohm v. San Francisco, 92 Cal. 
437, 28 P 580; Koehler v. Coronado, 
Sse CalwA. 648. 25g Iey LSC 

Ga.—Finleyson v. Liverpool, 
Ins. Co.,,16 Ga. Al -51, 845SEe311: 

I]l.—Moore v. Industrial Const. Co., 
181 Ill. A. 680; Gordon v. Bell, 138 111. 
A. 8; Benting v. Bell, 137 Ill. A. 600. 

Ind.—Stuck v. Beech Grove, 163 


NW 487; Public Serv. Commn. vy. In- 
dianapolis, 193 Ind. 37, 137 NE 705; 


King County, 


Wash. 485, 177 P 344. 


ete., 


Tecumseh Coal, ete., Co. v. Buck, 
192 Ind, 122, 135 NE 481: Marra v. 
Braman, 171 Ind. 529, 86 NE. 843. 


Kan.—Paola Bd. 
Shaw, 15 Kan. 33. 

La.—Campti Motor Co., Inc. v. Jol- 
ley, 10 La. A. 287, 120 S 684. 

Mo.—Snow v. Ferril, 8 SW (2d) 
1008. 

Mont.—Freisheimer v. Missoula 
Creamery Co., 64 Mont. 448, 210 P 
329. 


of Education v. 


Nebr.—Kruse v. Johnson, 87 Nebr. 
Johnson v. Amer- 


116 NW 517 [vacating op. on reh 80 
Nebr. 250, 114 NW 144]; Spargur v. 
Romine, 38 Neb. 736,-57 NW _ 523. 

N. H.—Hall v. Spaulding, 42 N. H. 
259. 

N. J.—Matlack v. Public 
Corp., 83 N. J. L. 118, 83 A 491. 

N= Y¥.—Jones “Vv, Phenix: Bank?78 
N. Y. 228, Seld. 95; Buffalo v. Hollo- 
way, 7 N. Y. 498, 57 AmD 550, Seld. 
25; Allen v. Patterson, 7 N. Y. 478, 
57 AmD 542, Seld. 32; Hall v. Bart- 
lett, 9 Barb. 297; Boyce v. Brown, 7 
Barb. 80; Schenck v. Naylor, 9 N. Y. 
Super. 675; Lawrence v. Wright, 9 N. 
673; Lienan v. Lincoln, 9 
N. Y. Super. 670; Smith v. Leland, 9 
N. Y. Super. 497; Mann v. Morewood,/ 
7 N. Y. Super. 557; Garvey v. Fowler, 
6 N. Y. Super. 665; Turner v. Fulcher, 


Serv. 


[49 C.J.] 45 


clusions of fact, and an admixture of the two are not 
Pleading ultimate facts, as distin- 


165 NYS. 282. 

Oh.—Offenbacher v. Columbus, 17 
OHNPNS 74. 

Pa amen re Pfeil, 287 Pa. 21, 184 A 

Tex.—St. Louis Southwestern R. Co. 
v. Browne Grain-Co., (Civ. A.) 166 
SW 40. See Mood v. South M. E. 
Church, (Commn. -A.) 296 SW 506 
[aff (Civ. A.) 289 SW 461] (in con- 
sidering the effect of a pleading, 
averments of legal conclusions are 
of less importance than allegations 
of fact). 

[a] Conclusions of fact distin- 
guished.—The rule permitting con- 
clusions of law to be disregarded 
when the sufficiency of the facts 
pleaded to constitute a cause of ac- 
tion or defense is called in question 


‘does not apply to conclusions of fact. 


Western Travelers’ Acc. Assoc. Vv. 
Munson, 73 Nebr. 858, 103 NW 688, 
1 LRANS 1068. 

[b] Legal effect of writings at- 
tached to the pleadings is for the 
court, and cannot be controlled by 
the averments of the party. Grace 
Contracting Co. v. Norfolk, ete. R. 
Co., 259 Pa. 241, 102.A. 956. 

2. In re Bixler, 194. Cal. .585, 229 
P 704; California Raisin Growers’ 
Assoc. v. Abbott, 160 Cal. 601, 117 P 
767; Foss v. People’s Gas Light, etce., 
Co., 241 T1l..238, 89 NE: 351 [aff 145 
Ill. A. 215]; Zimmermann v. Willard, 
114 Ill. 364, 2 NE 70; Curtiss v. Liv- 
ingston, 36 Minn. °380, 31 NW 357; 
Maylender v. Fulton County Gas, etc., 
Co., 181 Mise. 514, 227%. NYS. 209: 

“It is not always an easy matter to 
determine whether a particular state- 
ment in a pleading is a statement of 
facts which ought to be pleaded or a 
conclusion of law which should be 
avoided. So far as we know, no one 
has attempted to formulate a rule 
which, will enable one in all cases 
to determine whether a statement be- 
longs to one class or the other. The 
books abound with cases where it 
became necessary to determine 
whether a particular statement was a 
statement of ultimate fact or an in- 
ference of law. But these cases, 
while useful as mere precedents, are 
of little value as authorities, except 
where the same statement occurs un- 
der like circumstances.” Foss v. Peo- 
ple’s Gas’ Light, etej,Co. 2241. Tl. 2385 
246, 89 ND 351. 

[a] Conclusions of law and of fact 
distinguished.—(1) ‘Generally speak- 
ING) sje ae. ae theo NAPESEION sO tee 
transaction by stating the details ac- 
cording to their legal effect is an al- 
legation of fact. A statement of a 
conclusion of law is a statement of a 
right or liability flowing from certain 
facts.” Maylender v. Fulton County 
Gas, ete., (Co. 131 Mise. 514, 518) 227 
NYS 209.. (2) “It is urged that the 
clause we have quoted from the com- 
plaint is a statement of a conclusion 
of law, and not an allegation of fact. 
It is, for the purpose of pleading, 
rather a statement of an ultimate 
fact, or a conclusion of fact, based 
On or arrived at by several minor 
facts, and the rules of law applicable 
to them. This, to avoid prolixity is 
sometimes not only permissible, but 
necessary, in pleading. Thus, in 
ejectment, it is sufficient for plaintiff 
to allege that he is the owner and 
entitled to the possession, and that 
the land is wrongfully withheld, 
without alleging in detail the par- 
ticular facts on which his claim of 
title is based,—Buckholz v. Grant, 15 
Minn. 406; Wells v. Masterson, 6 
Minn. 566; McClane v. White, 5 Minn. 
178—also that a mortgage was ‘duly 
foreclosed,’ without alleging particu- 
lars,—Pinney v. Fridley, 9 Minn. 23 
—also, in an action to enforce a 
lien for taxes passing under the stat- 
ute to a purchaser at a void tax sale, 
that the taxes were ‘duly levied and 
assessed.’ Webb v. Bidwell, 15 Minn. 
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guished from evidentiary facts,’ usually, if not al- 
ways, involves conclusions,* and this is not a viola- 
tion of the rule against pleading legal conclusions ;° 
but legal conclusions cannot be pleaded as ultimate 
So the question whether a pleading states a 
legal conclusion or merely pleads facts according to 
their legal effect is sometimes difficult to deter- 
But as a general rule it may be said that a 


facts.® 


mine. 


479. So an allegation that a party 
‘conveyed,’ or that he ‘contracted’ or 
“agreed, without detailing the par- 
ticular acts which it is claimed re- 
sulted as a conveyance, contract, or 
agreement, must usually be sufficient 
in pleading. Where the allegation is 
so indefinite that the opposite party 
may not be apprised of what is 
claimed, the court may, perhaps, on 
a motion to make more definite and 
certain, require a more full and de- 
tailed statement; but, as against a 
demurrer, a general allegation of an 
ultimate fact or conclusion of -fact 
is sufficient.” Curtiss v. Livingston, 
36 Minn, 380. 381, 31 NW 357 [quot 
Birmingham R., etc., Co. v. Littleton, 
201 Ala. 141, 148, 77 S 565]. To same 
effect Spies v. Munroe, 35 App. Div. 
527, 54 NYS 916. 

Particular averments see 
20 et seq. 


infra.'‘§ 


3. See supra § 16. 
4 See cases infra note 5. 
5. Ala.—Birmingham R., etc., Co. 


v. Littleton, 201 Ala. 141, 77 S 565. 

Alaska.—Yancey v. Brenneman, 6 
Alaska 448. 

Cal.—In re Bixler, 194 Cal. 585, 229 
P 704. 

Colo.—Swanson Theater Co. v. 
Pueblo Opera Block Inv. Co., 70 Colo. 
83,197 P62: 

Fla.—Williams v. Peninsular Gro- 
Cerny Connor Milas. 93725 S547. 

Hawaii.—Brown v. Cornwell, 20 Ha- 
waii, 457. 

Tll.—Karcher v. 
Bank, 183 Ill. A. 49; 
er, 140 Ill. A. 647. 

La.—State v. Hackley, 124 La. 854, 
50S 772. 

Mo.—State v. Ellison, 196 SW 1103 
[quashing certiorari (A.) 190 SW 88]. 

Mont.—Gauss v. Trump, 48 Mont. 
QZ 7uted (Pao L0: 

Nebr.—Western 
Assoc. v. Munson, 73 Nebr. 
NW 688, 1 LRANS 1068. 

N. Y.—California Packing Corp. v. 
Kelly Storage, etc., Co., 228 N. Y. 49, 
126 NE 269. 

Or.—Winn v. Taylor, 98 Or. 556, 190 
P 342, 194 P 857. 

Pa.—Grifith v. Smith, 1 Pa. Dist. 
& Co. 628. 

“Tt is true that a pleading will often 
be held to allege facts, although a 
witness would not be permitted to 
testify in the words of the pleading 
on the ground that the witness at- 
tempted to give his conclusions. Un- 
der our statute no party,is required 
to state evidence in his pleading, nor 
is he required to disclose therein the 
means by which he intends to prove 
his case! Rev. St. (1919) § 1244. It 
follows that a statement which would 
be regarded as the conclusion of a 
witness will often be regarded as the 
statement of an ultimate fact in a 
pleading. However, if the conclusion 
is so general that the opposing party 
cannot determine the nature of the 
charge against him from the face of 
the pleading or the motion, if the 
pleader merely alleges his conclusion 
that sufficient ultimate facts exist, 
the instrument charges conclusions 
of law and the allegations are insuf- 
ficient.” Rudd v. Rudd, (Mo.) 13 SW 
(2d) 1082, 1083. 

[a] Plaintiff may allege ultimate 
facts from which a legal conclusion 
identical with such ultimate facts 
would necessarily follow. California 
Packing Corp. v. Kelly Storage, etc., 
Co., 228 N. Y. 49, 126 NE 269; Gen- 
eral Iny. Co. v. Interborough Rapid 


Citizens State 
Crane v. Schaef- 


Travelers’ Acc. 
858, 103 


PL COn to yaa 9S (us orgs ollals, 


PLEADING 


Transit Co., 198 NYS 881. 

[b] To state an ultimate fact is 
not to plead a legal conclusion, “al- 
though it is fair to say that in many 
cases it is difficult to state an ulti- 
mate fact without to a certain degree 
stating the legal effect of the fact.” 
no v. Brenneman, 6 Alaska, 448, 

[c] Form not conclusive.—A peti- 
tion does not fail to state’a good 
cause of action simply because it 
may contain some averments couched 


in the form of legal conclusions. 
State v. Ellison, (Mo.) 196 SW 1103 
(A.) 190 SW 


sep ens certiorari 


le 

{d] TIllustrations.—(1) An allega- 
tion that the person who operated 
plaintiff's automobile was ‘a duly 
qualified operator of automobiles” is 
a conclusion of fact and not of law. 
Griffith. v.. Smith,.1 Pa.’ Dist: ‘&—Co. 
628. (2) “The allegation in the bill 
that a partition ‘cannot be made 
without great prejudice,’ is not ob- 
jectionable as being a statement of 
‘a mere conclusion.’ True, it is a 
conclusion, but it is a conclusion of 
fact—an ultimate fact—and a tra- 
versable fact.” Brown v. Cornwell, 
20 Hawaii 457, 465. (3) Other illus- 
trations see infra § 20 et seq. 

6. Williams v. Peninsular Grocery 
State v. 
Hackley, 124 La. 854, 50 S 772; Mus- 
ser v. Musser, 281 Mo. 649, 221 SW 
46; Washington Dredging, etc., Co. v. 
ene Coal Co., 45 Wash. 462,.88 P 

ie 
fect: 
Generally see infra § 85. 

Written instruments see infra § 73. 

8. Muser v. Robertson, 17 Fed. 
500, 21 Blatchf. 368; Rochester R. Co. 
v. Robinson, 133 N. Y. 242, 30 NE 
1008; Kunz v. Bosselman, 131 App. 
Div. 288, 115 NYS 650. 

[a] Illustration.—An allegation 
that a foreign corporation ‘‘was then 
and still is duly authorized to do 
business in the State” is a conclu- 
sion of fact and not of law. United 
Bldg. Material Co. v. Odell, 67 Misc. 
584, 585, 123 NYS 313 [aff 141 App. 
Div. 921 mem, 125 NYS 1148 mem]. 

9. U. S—Alabama v. Burr, 115 U. 
S. 4138, 6 SCt 81, 29 L. ed. 485; Gould 
v. Evansville, ete., R. Co., 91 U. S. 
526, 23 L. ed. 416; Wilson v. Mis- 
souri-Illinois R. Co., 29 F. (2d) 665; 


Pleading according to legal ef- 


Bosworth v. Van Laningham, 293 
Fed. 875; New York, etc., R. Co. v. 
iva 17 Fed. 414, 21 Blatchf. 
00. 


Ala.—Singer Sewing Mach. Co. v. 
Teasley, 198 Ala. 673, 73 S 969; Law- 
rence v. Seay, 179 Ala. 386, 60 S 9387; 
Tallassee Falls Mfg. Co. v. Moore, 
158 Ala. 356, 48 S 593; ~New Connells- 
ville Coal, etc., Co. v. Kilgore, 4 Ala. 
A. 334, 58 S 966. 

Ark.—Self v. Green County Road 
. Dist. No. 1, 145 Ark. 87, 223 
402; Thibault v. McHaney, 127 
Ark. 1, 192 S 183; Jackson v. Reeve, 
44 Ark. 496; Moore v. Nichols, 39 
pans 145; Tatum y. Tatum, 19 Ark. 

Cal.—Callahan v. Broderick, 124 
Cal. 80, 56 P 782; Filarski v. Covey, 
75, Cal. A. 353,242 P 874;° Hubbell, v. 
Hubbell, 7 Cal. A. 661, 95 P 664. 

Colo.—Peo. v. Lothrop, 3 Colo. 428; 
Winne v. Colorado Springs Co., 8 
Colo. 155. ; 

Conn.—Kellogg v. New Britain, 62 
Conn. 232, 24 A 996; Chesebro v. Bab- 
cock, 59 Conn. 213, 22 A 145; Atwood 


’ 


[§§ 17-18 


statement is not to be deemed any the less a state- 
ment of fact because its ascertainment may depend 
upon some principles of law applicable to other facts 
and circumstances.® 

[§ 18] (2) Conclusions of Law in Lieu of Facts. 
A pleading which depends on conclusions of law, 
without stating the facts on which they are based, is 
fatally defective.® 


In other words, a conclusion of 


v. Welton, 57 Conn. 514, 18 A 322; 
Nickerson v. Bridgeport Hydraulic 
Co., 46 Conn. 24, 33 AmR 1; Hewi- 
son v. New Haven, 34 Conn. 136, 91 
AmD 718; McCune v. Norwich City 
sas ‘Co., 30 Conn: 521,,%9) Am DD -278% 


Hayden v. Smithville Mfg. Co.; 29 
Conn. 548; Parmalee v. Baldwin, 1 
Conn. 313. 


Del.—Campbell v. Walker, 24 Del. 
580. 76 A 475. 

Fla.—Marshall v. Cliett, 119 S 518; 
Sewell v. Huffstefler, 83 Fla. 629, 93 
S 162; Stevens v. Independent Ferti- 
lizer’ Co.,°73' Ela, 1050,'°75 S 639. 

Ga.—Jones v. Ezell, 134 Ga. 553, 
68 SE 303; Whaley v. Columbus, 89 
Ga. 781, 15 SE 694; Weimer v. Sa- 
vannah Union Station Co., 18 Ga. A. 
570, 90 SE 84. 

Ida.—Abrams v. Jones, 35 Ida. 532, 
207 Pi 724 

Ill.—Waterbury Nat. Bank v. Reed, 
231 Ill. 246, 83 NE 188; Kilgore v. 
Ferguson, 77 Ill. 213; Reichelt v. An- 
derson,—222 Ill. A. 176; Blanks ‘v- 
Mills, 205 Ill. A. 542; Woods v. Cox, 
149 Til A. 53838. 

Ind.—Stuck v. Beech Grove, 163 NE 
487; Husak v. Clifford, 179 Ind. 173, 
100 NE 466; Central Bank v. Martin, 
“0 Ind.’ A, 387, 121 NE: 57. ; 

Iowa.—Conway v. Iowa Hardware 
Mut. Ins. Assoc., 190 Iowa 1369, 181 
NW 768. 

Kan.—Stratton v. McCandless, 27 
Kan. 

Ky.—Gay v. Jackson County Bd. of © 
Education, 205 Ky. 277, 265 SW 772; 
Giltner v. McCombs Producing, ete., 
Co., 190 Ky. 601, 228 SW 8; Johnson 
v. McKenna, 171 Ky. 389, 188 SW 480; 
Dibrell v. Citizens’ Nat. L. Ins. Co., 
152 Ky. 208, 153 SW 428; Newport v. 
Newport, etc., Bridge Co., 7 KyL 165, 
13 Ky. Op. 496; Boulware v. Louden, 
8 Ky. Op. 93; Arnold v. Williams, 4 
Ky. Op. 462. 

Md.—Strauss v. Denny, 95 Mad. 690, 


53 A 571; Lamm v. Burrell, 69 Md. 
272, 14 A 682; Gott v. State, 44 Md. 
319; Chambers v. Chalmers, 4 Gill & 


J. 420, 283 AmD 572. 

Mass.—Flax Pond Water Co. v. 
Lynn, 9 NE 837; Hollis v. Richard- 
son, 13 Gray 392. 

Mich.—Dubois v. Hutchinson, 40 
Mich. 262. 

Minn.—Dennis v. Nelson, 55 Minn. 
144, 56 NW 589. 

Mo.—National Hollow Brake Beam 
Co. v. Bakewell, 224 Mo. 203, 123 SW 
561;  Millinckrodt Chemical Works 
v. Nemnich, 169 Mo. 388, 69 SW 
355; Rudd v. Rudd, (A.) 13 SW (2d) 
1082; Roberts v. Anderson, (A.) 254 
SW 723; Dyrez v. Hammond Packing 
Co.,, (A.) 194 SW 761. 

Mont.—Bordeaux v. Greene, 22 
Mont. 254, 56 P 218, 74 AmSR 600; 
Power v. Gum, 6 Mont. 5, 9 P 575; 
Parks v. Barkley, 1 Mont. 514. 

Nebr.—Scroggin v. National Lum- 
ber Co., 41 Nebr. 195, 59 NW 548. 


Nev.—California State Tel. Co. v. 
Patterson, 1 Nev. 150. 
J.—Bloomington Min. Co. v. 


Searles, 66 N. J. L. 373, 49 A 543. 

N. Y.—Knapp v. Brooklyn, 97 N. Y. 
520 [aff 28 Hun 500]; Cook v. War- 
ren, 88.N. Y. 37; Scofield v. White- 
legge, 49 N. Y. 259, 12 AbbPrNS 320; 
Automatic Strapping Mach. Co. v. 
Twisted Wire, etc., Co., 159 App. Div. 
656, 144 NYS 1087 [rev 142 NYS 6]; 
Hodgens v. Jennings, 148. App. Div. 
879, 188 NYS 584; Riddle v. Montreal 
Bank, 145 App. Div. 207, 130 NYS 15: 
Walbridge v. Brooklyn Trust Co., 143 
App. Div. 502, 128 NYS 686; Eppley 


————a_—_——————eeeeeeeeee eee nnn LL LE, 
- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 18-19] 


law cannot obviate the necessity of setting out es- 


sential facts.1° 


Matter of inducement. But a pleading is not in- 
sufficient because it states mere matter of inducement 


in the form of legal conelusions.11 
Following language of statute.12 


v. Kennedy, 131 App. Div. 1, 115 NYS 
360 [rev on other grounds 198 N. Y. 
348, 91 NE 797]; Meehan v. Flaher- 
ty, 119 App. Div. 128, 103 NYS 1058: 
Bush vy. Coler, 60 App. Div. 56, 69 NYS 
770 [aff 170 N. Y. 587 mem, 63 NE 
1115 mem]; Sbarboro v. New York 
Health Dept., 26 App. Div. 177, 49 
NYS 1033; Bulger v. Coyne, 20 App. 
Div. 224, 46 NYS 1007; Rothschild v. 
Rio Grande Western R. Co., 59 Hun 
454, 13 NYS 361, 20 NYCivProc 197, 
26 AbbNCas 312; Coffin v. Grand 
Rapids, ete., Co., Gdn Nh we Super. 51, 
18 NYS 782° [aft 136 N. Y. 655 mem, 
32 NE 1076 mem]; Maylender v. Ful- 
ton County Gas, 'etc., Cos, is 1S Mise. 
514, 227 NYS 209; Washington Dean 
Co. v. Nippon Yusen Kaisha, 125 
Mise. 855, 211 NYS 737; Pollak v. 
Dodge Mfg. Co., 78 Misc. 350, 138 NYS 
429; Vonnoh y. Sixty-Seventh St. At- 
elier Bldg., 55 Misc. 222, 105 NYS 155; 
Chauvrant v. Maillard, 4 NYS 126. 
N. C.—Lassiter v. Roper, AU4S ING. 
ae 536. SE 946; Moore v. Hobbs, 79 N. 


N. D.—Security Nat. Bank v. 
Dougherty, 53 N. D. 1, 204 NW 847; 
Houghton Implement Co. v. Vavro- 
sky, 15 N. D. 308, 109 NW 1024. 

Oh.—Pelton v. Bemis, 44 Oh. St. 51, 
4 NE 714; U. S. Rolling Stock Co. v. 
Atlantic, ete., R. Co., 34 Oh. St. 450, 
32 AmR 380; Pittsburgh, etc., R. Co. 
v. Moore, 33 Oh. St. 384, 31 AmR 543; 
Peterson v. Roach, 32 Oh. St. 374, 30 
AmR 607; Mitchell v. Franklin Coun- 
ty, 25 Oh. St. 143; Keith v. New York 
Cent. R. Co., 2 Oh. Dec. (Reprint) 125, 
1 WestLMonth 451; Stark Electric R. 
Co. v. McKean, 17 OhNPNS 593. 

Okl.—LeClair v. Calls Him, 106 Okl. 
247, 233 P 1087; Smith v.. Rogers 
County, 26 Okl. 819, 110 P 669; Inter- 
national Harvester Co. v. Cameron, 25 
Okl. 256, 105 P 189; Smith v. Kauf- 
man, 3 Okl. 568, 41 P.722. 

Or.—Bloomquist v. La Grande, 120 
Or. 19, 251 P 252; Fulp v. Brashears, 
116 Or. 538, 241 P 69; Dickenson v. 
Henderson, 90 Or. 408, 176 P 797; 
Balfour v. Davis, 14 Or. A eee 8 O 

Pa.—Sigua Iron Co. v. Vandervort, 
164.Pa. 572230" A’ 4915 “"Com.- v. Alle- 
eheny County, 37 Pa. 277; Philadel- 
‘ phia v. Schaefer, 30 Pa. ‘Dist: 287; 
Scranton Axle, etc., Co. v. Scranton 
Bd. of Trade, 29 Pa. Dist. 783; Ken- 
Lad Ve Scranton’ ‘R. 'Co;;''29' Pa. Dist: 

V3 

Philippine.—Espidol v. Espidol, 25 
Philippine 4. 

Ss. C.—Jones v. Atlantic Coast Lum- 
ber Corp., 92 S. C. 418, 75 SE 698. 

Tenn.—Stover Vv. Allen, 6 Heisk. 

4 


Tex.—Glasscock v. Hamilton, 62 
Tex. 143; State v. Jefferson Iron Co., 
60 Tex. 312; Wright v. McKenney, 
84 Tex. 568; Thompson v. Eanes, 32 
Tex. 190; Bluitt v. Pearson, (Commn. 
As). SW (2d) 524. 

Vt.—Stearns v. Stearns, 30 Vt. 213. 

Va.—Cox v. Hagan, 125 Va. 656, 100 
SE 666. 

Wash.—Killingsworth v. Keen, 89 
Wash. 597, 154 P 1096. 

Wis.—Brown v. Phillips, 71 Wis. 
239, 36 NW 242; Warren v. Putnam, 
68 Wis. 481, 32 NW 533; Williams v. 
Williams, 63 Wis. 58, 23 NW _ 110, 
53 AmR 253; Paine v. Comstock, 57 
Wis. 159,14 NW _ 910; Arimond v. 
Green Bay, etc., Canal Co., 31 Wis. 
316; Holden v. Kirby 21 Wis. 149; 
Wakeley v. Nicholas, 46 Wis. 588. 

Eng.—Philipps v. Philipps, 4Q. B. 
D. 127; Cane v. Chapman, 5 A. & E. 


An allegation in 
a statutory action is not objectionable because stat- 
ing a conclusion that an act was lawful, where it 
substantially follows the language of the statute.1* 

[§ 19] (8) Conclusions of Law from Facts Al- 


PLEADING 


leged. | 


[49 C.J.] 47 


Where specific facts are set out in a plead- 


ing, the pleader need not state the legal conclusion 


647, 31 ECL 767, 111 Reprint 1310. 

Man.—Reimer v. Rosen, 29 Man. 
vite 45 DomLR 1, [1919] 1 WestWkly 

N. B.—Jones v. Albert County, 20 
N. B. 78. 

[a] An answer consisting only of 
legal conclusions raises no issues of 
fact. Gay v. Jackson County Bd. of 
Education, 205 Ky. 277, 265 SW 772. 

[b] A reply, merely stating con- 
clusions of law, does not put in issue 
fact allegations of the answer. 
Nichols v. Nichols,-20 F. (2d) 474. 

Cross references: 

Aider by verdict or judgment see in- 

fra § 1284. 

Ground for: 
Demurrer see infra § 477. 
SDs. out pleading see infra § 


10. Ala.—Birmingham R., etc., Co. 
v. Anderson, 8 Ala. A. 424, 57 S 103. 

Cal.—Bailes v. Keck, 200 Cal. 697, 
254 P 573, 51 ALR 930; Aurrecoechea 
v. Sinclair, 60 Cal. 532 [aff 114 U. S. 
387, 5 SCt 895,'°29' L. ed. 1727; 
At eRE v.4 Christy: 245 “Ill A. 
N. Y.—Maylender v. Fulton County 
eae? etc., Co., 181 Misc. 514, 227 NYS 

Or.—Winn v. Taylor, 


98 Or. 556, 
190 P 342, 194 P 857. 

And see cases supra note 11. 

11. Woodruff v. Hughes, 2 Ga. A. 
361, 58 SE 551; Edwards v. National 
Window Glass Jobbers’ Assoc., (N. J. 
Sup.) 68 A 800 

[a] Illustration.—In an action by 
the receiver of a company for breach 
of contract by a corporation in which 
his company was a stockholder, where 
corporate rights are recited in the 
declaration merely by way of in- 
ducement and to throw light on the 
status of the parties in order to show 
a consideration for the contract, that 
such rights are stated as legal con- 
clusions instead of stating the facts 
supporting them is not objectionable. 
Edwards v. National Window Glass 
hop ere Assoc., (N. J. Sup.) 68 A 


12. In declaration or complaint 
generally see infra § 167. 

13. McDonnell v. Murnan Ship- 
puree Corp., 210 Ala. 611, 98 S 


{a] TIllustration.—In an action by 
riparian proprietors to recover the 
statutory charge of five cents a day 
for each log fastened to piles in front 
of plaintiffs’ property, under Code 
(1907) § 4818, an averment that 
“plaintiffs lawfully maintained the 
piles” is not objectionable because 
stating a conclusion of the pleader, 
being substantially in the language 
of the statute. McDonnell v. Mur- 


nan Shipbuilding Corp., 210 Ala. 611, 
613,.98 Srss7. 

14, Ala,—Louisville, ete., R. Co. v. 
Robinson, 213 Ala. 522, 105 ‘S874; 


Mecdor v. Jones, 205 Ala. 598, 89 S 


Cal.—Hurlbut v. Quigley, 180 Cal. 
265, 180 P 613; Briggs v. Crawford, 
162rCak WaT P38 1 

Colo.—Field v. Kincaid, 67 Colo. 
20, 184 P 832. 

Ind.—Wills v. Wills, 34 Ind. 106. 

Kan.—North American L. Ins. Co. 
v. Dyatt, 121 Kan. 878, 250 P 341; 
yee. vy. Bronston, 91 Kan. 446, 138 P 

Ky.—Crescent Grocery Co. v. Vick, 
194 Ky. 727, 240 SW 388. 

La.—Hale v. Gilliland Oil Co., 151 


to be drawn from such facts.1+* 
sufficient if the pleader states the facts and leaves 
the court to find the law.'® 
procedure, where facts are alleged from which the 
law will imply a promise, it is not necessary to al- 
lege a promise in terms, such allegation being a mere 
conclusion of law,!® although at common law it has 
been held that a promise is an issuable fact which 


In other words, it is 


Thus, under the code 


La. 500, 91'S 853. 
hig Ne —Gibson v. McCormick, 10 Gill 
J. 65; Wootten v. Burch, 2 Md. Ch. 


to6, 
aioe ee boi v. Barber, 14 Pick., 
7 Minn. 


Minn.—Buck vy. Colbath, 

310, 82 AmD 91 [aff 3 Wall. (U. S.) 
334, 18 L. ed. 257]. 

Mo.—Van Graafieland v. Wright, 
286 Mo. 414, 228 SW 465; Otto v. 
Young, 227 Mo. 193, 127 SW 9; Boon- 
ville Mercantile Co. v. Hogan, 205 Mo. 
A. 594, 226 SW 620; Bird v. Rowell, 
180 Mo. A. 421, 167 SW 1172; Coul- 
ter v. Independence, 168 Mo. UALR 710, 
154 SW 860. 

Mont.—Higgins  v. 
Mont. 230. 

Nebr.—Schmidt_ v. 
Nebr. 511, 138 NW 725. 

N. Y.—Hemmingway v. Poucher, 98 


Germaine, 1 


Papillion, 92 


N. Y. 281; Malcom y. O’Reilly, 89 
N. Y. 156; Whittlesey v. Delaney, 73 
N. Y. 571; Jordan, ete., Plank Road 


Co: Vv: Morley, 23 NoWi'552; “Oneida 
Bank v. Ontario Bank, 21 N. Y. 490; 
Farron v. Sherwood, 17 N. Y. 227; 
Kenney v. New York Cent., ete. R. 
Core 498 “Aun S38 5.t) 2) NIVSieoloee dl > 
NYCivProc 347; Shape v. Shape, 77 
Misc. 649, 187 NYS 605. 

N. C.—Dixon v. Green, 178 N. C. 
205, 100 SE 262. 

Ok. —Magnolia Petroleum Co. v. 
Wright, 124 Okl. 55, 254 P 41; Clark 
v. Frazier, 74 Okl. 141, 177 P 589. 

Or.—Leadbetter v. Hawley, 59 Or. 
422, 117 P 289. 505: 

S. C.—Ashe v. Southern R. Co., 100 
S. C. 187, 84 SE 716; Bell v. Jackson, 
a Tishiok Ore us oe oy ke SE 679; Lowry v. 
Jackson, 27 sve SSS SE 473; Ma- 
son v. Carter, ScSAC2108- 

Ss. D.—Hurlbut v. Leper, 12 S. D. 
321, 81 NW 631. 

Tenn.—Sullivan v. Farnsworth, 132 
Tenn. 691, 179 SW 317. 

Tex. —TLeonard v. Burton, (Civ. A.) 
11 SW (2d) 668; Winn vy. Miller, (Civ. 
A.) 8 SW (2d) 714; Republic Supply 
Co. v. Waggoner, (Civ. A.) 283° SW 
537; Parker v. Naylor, (Civ. A.)-151 
SW 1096. 

Vt.—Dent v. ge Leh Falls, etc., R. 
CO Ob EV 1523, 116 tAe 83- 

Va—Du Pont De Nemours v. 
Snead, 124 Va. 177, 97 SE 812. 

Wash.—Flessher v. Carstens Pack- 
ing Co., 98 Wash. 43, 160°P 14. 

W. Va.—Wood ve ‘Johnson, 102 w. 
Va. 484, 135 SE 606. 

Eng. Seymour v. Maddox, 15 Jur. 
723, 5 EngL&Eq 268. 

[al Wrongful taking.—Where the 
facts stated in a complaint show a 
wrongful taking, it is not necessary 
for the pleader to use the word 
“wrongful” to characterize the act of 
defendant. Buck v. Colbath, 7 Minn. 
310, 82 AmD 91 [aff 3 Wall. (U. S.) 
334,18 L. ed. 2501s 

Necessity of: 

Direct averment of negligence see 

Negligence § 646. 

Pleading matters of presumption on 

inference see supra § 15. 


15. Otto v. Young, 227 Mo. 198, 
127 SW 9. 
16. Stidger, 22 


Cal.—Wilkins  v. 
Cal. 231, 83 AmD 64. 

Ind.—Cox v. Peltier, 159 Ind. 355, 
65 NE 6; Wills v. Wills, 24 Ind. 106. 

Minn.—Boston Clothing Co. v. Gar- 
land, 90 Minn. 520, 97 NW 433; Oever- 
mann v. Loebertmann, 68 Minn. 162, 
70 NW 1084. 

Mo.—Warder v. Seitz, 157 Mo. 140, 
57 SW 5387; Wetmore v. Crouch, 150 


48 [49 C.J.] 


must be alleged.” 


Mo. 671, 51 SW 738. 

Mont.—Conrad Nat. Bank vy. Great 
Northern R. Co., 24 Mont. 178. 61 P 
1; Voight v. Brooks, 19 Mont. 374, 48 
Satna Higgins v. Germaine, 1 Mont. 

N. Y.—Jordan, ete., Plank Road Co. 
v. Morely, 23-.N.<Y. 552;' Farron’ v. 
Sherwood, 17 N. Y. 227; Cropsey v. 
Sweeney, 27 Barb. 310, 7 AbbPr 129: 
Glenny v. Hitchins, 4 HowPr 98, 2 
CodeRep 56. 

Or.—Waite v. Willis, 42 Or. 288, 70 
P 1034. 

S. D.—Hurlbut v. Leper, 12 S. D. 


321, 81 NW 681. 

17. Keyes v. Binkert, 48 Ill. A. 
259; Kingsley v. Bill, 9 Mass. 198; 
Candler v. Rossiter, 10 Wend. (N. 


Y.) 487; Starke v. Cheeseman, I Ld. 

18. Kan.—North American L. Ins. 
Conve Dyatt, 121 Kan. 873,°250 P 341; 
P 601. 

Ky.—Crescent Grocery Co. v. Vick, 
Slaton, 172 Ky. 787, 189 SW _ 1130; 
Morgan v. Baker, 147, Ky. 485, 144 
122 SW 220. 

Mo.—State v. Allen, 276 SW 877 

Brad- 
bury v. Smith, 181 SW 415. 

N. C.—Dixon 

Okl.—Concordia F. Ins. Co. v. Wise, 
114 Oki. 254, 246 P 595, 46 ALR 456. 
House, 99 Or. 340, 195 P 563. 

Tenn.—Sullivan v. Farnsworth, 132 

Tex.—McKay vv. Matthews, 

A.) 285 SW 335:.. Hickernell v. Greg- 
v. Holland, (Civ. A.) 180. SW 635. 

W. Va.—Wood v. Johnson, 102 W. 

Conclusions as to fraud generally 
see infra § 38. 

147 Ky. 485, 
144 SW 3878; Boggs v. Bush, 137 Ky. 
95,122 SW 220: McKay v. Matthews, 

Conclusions as to mistake generally 
see infra § 39. 

100 SE 262. 

Conclusions as to undue influence 

21. Wait v. Kern River Min., etc., 
Conmleh- Cal. 16. LOG.P 98>) Vila v. 

Conclusions as to consideration 
generally see infra § 22 
137 NYS 605. 

Conclusions as to usury generally 

23. Inter-Southern L. Ins. Co. v. 
Duff, 184 Ky. 227, 211 SW 738; Jor- 
112 Nebr. 573, 199 NW 855; Jaloff v. 
United Auto Indemn. Exch., 121 Or. 
VV ion eV ays (Tex. Civ. A.) 262 SW 
819. 
a life policy, where facts were alleged 
which, if true, would constitute a 
a note given in part payment of a 
premium, it was unnecessary for 
such. Inter-Southern L. Ins. Co. v. 
Duff, 184 Ky. 227, 211 SW 738. 
see infra § 36. 

24. Manning v. McClure, 168 Mo. 


Raym. 538, 91 Reprint 1259. 
Way v. Bronston, 91 Kan. 446, 138 
194 Ky. 727, 240 SW 388; Brown v. 
SW 3878; Boggs v. Bush, 137. Ky. 95, 
[quashing (A.) 263 SW 521]; 
v. Green, 178 N. C. 
205, 100 SE 262. 
Or; —Hardy Ns Oregon Hilérs Music 
Tenn. 691, 179 SW 317 
(Civ. 
ory, (Civ. A.) 224 SW. 691; Ashley 
Va. 484, 1385 SE 606. 
19. Morgan v. Baker, 
(Tex. Civ. A.) 285 SW 335. 
20. Dixon v. Green, 178 N. C. 205, 
generally see infra § 39. 
Via, pie Cals A. y 66,0 207s e39, 
22. Shape v. Shape, 77 Misc. 649, 
see infra § 23. 
gensen v. J. Robinson Seed Co., 
187, 253 P 883; Sovereign Camp W. O. 
{a] Tllustration.—In an action on 
waiver by the company of payment of 
plaintiff to label his allegations as 
Conclusions as to waiver generally 
A. 538, 154 SW 803. 


So where facts are 
averred showing fraud,'® mistake,1® undue influ- 
ence,”® adequacy of consideration,?? usury, 7? waiv- 
er, 23 rescission of a contract,?* or the existence of a 
legal duty,?° it is not necessary to state the coneclu- 
sion of law arising from such facts. 
facts stated are of equivocal significance, the pleader 
must color them by charging the conclusion relied 
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specifically , on.?° 


But where the 


[a] Rule applied.—Where defend- 
ants by fraudulent misrepresenta- 
tions induced plaintiff to trade a 
stock of goods for land, and plaintiff 
rescinded and brought replevin for 
the goods, a statement of facts in his 
petition, from which a rescission fol- 
lows as a legal consequence, is suf- 
ficient, although there was no direct 
allegation of rescission. Manning v. 
McClure, 168 Mo. A. 533,154 SW 803. 

Conclusions as to rescission gen- 
erally see infra § 36. 

25. Maddox v. Jones, 205 Ala. 598, 
89 S 38; Dent v. Bellows Falls, etc., 
RaCo;, 95 Mt 1523, 1h6pAsss Doyle 
V;_dMfelendy, iSatev ti, 297% 8l) Anybi2y: 
Du Pont De Nemours v. Snead, 124 
Via. L079 S812: 

Conclusions as to legal duty gen- 
er?lly see infra § f 
Mobile Light, ete.. Co. v. Ther- 
. 205 Ala. 553, 88 S 677. 

. U. S—In re Marron Mfg. Co., 

Ga 903;+.Covey v. U.S.,2263 


.—Reliance L. Ins. Co. v. Rus- 
sell, 208 Ala. 559, 94 S 748; Wood- 
ward Iron Co. v. Marbut, 183 Ala. 310, 
62 S 804; Little Cahaba Coal Co. v. 
Gilbert, 178 Ala. 515, 59 S 445; Mont- 
sean v. Wyche, 169 Ala, 181, 53 
Ss F 

Ark.—State v. Bodeaw Lumber Co., 
128 Ark. 505, 194 SW 692. 

Colo.—Fisk Min., etc., Co. v. Reed. 
32 Colom506, 77 P2400. 

Conn.—Molineux v. Hurlbut, 79 
Conn. 248, 64 A 350; Wiggin v. Fed- 
eral Stock, etc, Co., 77 Conn, 507,759 


Ga.—Atlantie Coast Line R. Co. v. 
Wildman, 29 Ga. A. 745, 116 SE 858; 
Southern States Portland Cement Co. 
v. Helms, 2 Ga. A. 308, 58 SE 524. 


Spoilic moneR v. Shank, 217 Ill. A. 
Ind.—Cincinnati, etc, R. Co. v. 
Little, 190 Ind. 662, 1381 NE 762; 


Evansville Gas, ete., Co. v. Robertson, 
55 Ind. A. 353, 100 NE 689; Morgan- 
town Mfg. Co. v. Hicks, 46 Ind. A. 
623, 92 NE 199. 

Iowa.—Nourse v. Weitz, 120 Iowa 
708, 95 NW 251; Grinde v. Milwau- 
kee, etc.. R. Co., 42 Iowa 376. 

Ky.—Bond v. -Patrick, 195 Ky. 37, 
241 SW 342. 

La.—Lancaster v. Dunn, 153 La. 
15,,95 S385. 

Mich.—Williams v. Raper, 67 Mich. 
427, 34 NW 890. 

Minn.—Mendota Electric Co. v. 
New York Indemn. Co., 169 Minn. 377, 
21L NW 317; Clark v. Chicago, ete., 
R. Co.. 28 Minn. 69, 9 NW 75; Down- 
er v. Read, 17 pany 493. 

Mo. —Shannon v. Kansas City 
Light, ete., Co., 315 Mo. 1136, 287 Sw 
LOS Dritt v. ‘Snodgrass, 66 Mo. 286, 
27 AmR 343; Garner v: Hannibal, 
ete;,- RR: Conis4s Mone23sbse Smith. 
yee Wari etc, \Coi, (GAs), 288 Siw: 


Mont.—Wells-Dickey Co. v. Em- 
body, 82 Mont. 150, 266 P 869; Freis- 
heimer v. Missoula Creamery Co., 64 
Mont. 448, 210 P 329. 

Nebr.—Dorsey v. Hall, 7 Nebr. 460. 

Nev.—Knox v. Kearney, 37 Nev. 
3980 142P 5216" 
ae H.—Hall v. Spaulding, 42 N. H. 


N. Y.—Moghabghab v. Sherman, 
etc., Co., 161 App. Div. 135, 146 NYS 
392; Williamson v. Wager, 90 App. 
Div. 186, 86 NYS 684; Kirsch v. Ben- 
yunes, 105 Misc. 648, 174 NYS 794 
{aff 191 App. Div. 904 mem, 180 NYS 
940 mem]. 


[§ 19 


Effect of pleading conclusions where facts are al- 
leged. Ordinarily a pleading is not rendered wholly 
insufficient because it contains legal conclusions in 
addition to the facts which properly belong in it.?7 
In other words, the addition of a conclusion of law 
which may legitimately be drawn from the facts 
pleaded will not invalidate the pleading.**® 


A conelu- 


N. C.—Case Threshing Mach. Co. 
v. Feezer, 152 N. C. 516, 67 SE 1004. 

N. D.—Tisdale v. Ward County, 20 
N. D. 401, 127 NW 512. 

Oh.—School Section 16 v. Odlin, 8 
Oh. St. 293; State v. Mt. Vernon, 4 
OhNPNS 317. 

Okl.—Maple v. State, 43 Okl. 277, 
142 P1182: 

Or.—Johnston v. Fitzhugh, 91 Or. 
DATS, ao Os 

Pa. inpi 
Super. 22. 

Porto Rico.—Alfaro v. Alonso, 27 
Porto Rico 50. 

S. C.—Nance v. Georgia, etc., R. Co., 
35> S.C. 307%, 145 SH 629)  aWiallacesye 
Colunibia,: ete Ret Coys sh Saco, 
12 SE 815; Tompkins v. Augusta, etc., 
R. Co.. 33S. C. 216, 11 SE 692; Tutt 
v. Port Royal, etc., 1atpe (CON 28 1S) 
88. 5 SE 831. : 

Tex.—International, etc., R. Co.-v. 
Hinzie, 82 Tex. 623, 18 SW 681; Con- 
nor v. Saunders, 81 Tex. 633, 17 SW 
236; Jefferson Nat. Bank v. Texas 
Inv. Co., 74 Tex. 421, 12 SW 101; Mor- 
rison v. Insurance Co. of North Amer- 
ica, 69> Bex. 353,, 6 SW 6055) AmSik 
63; Texas, etc., R. Co. v. Kirk, 62).1ex- 


227; Thompson v. Hanes, 32. Tex. 
190; \karresv. 7 Nolen; -28 “Pexi GaSe 
Moody v. Benge, 28 Tex. 545; Malone 


v. Craig, 22 Tex. 
Walker, 11 ‘Tex. 


609; Milburn v. 
329; Jennings v. 
Moss, .4 Tex. .452;, Cox v.\ Sinelaiz 
Gulf Oil Co., (Civ. A.) 300 SW 116; 
apeset v.. Gates, (Civ. A.) 223 SW 


Vt.—Doyle v. Melendy, 85 Vt. 297, 
81 A 1129. 

Wash.—Killingsworth v. Keen, 89 
Wash. 597, 154 P 1096: Livingstons 
v. Lovgren, 27 Wash. 102, 67 P 599. 

“The rule that a complaint must 
allege facts and not mere conclusions 
of law does not forbid the pleading of 
composite facts including elements 
of both law and fact.’ Mendota Elec- 
tric Co. v. New York Indemn. Co., 169 
Minn. 377, 380, 211 NW 317. 

[a] The conclusion of the pleader 
is unimportant where all the facts are 
set forth. In re Marron Mfg. Co., 1 
F. (2d) 903: Freisheimer v. Missoula 
Creamery Co., 64 Mont. 443, 210 P 


_[b] Isolated sentences in a peti- 
tion cannot be relied upon as consti- 
tuting the whole of the pleading in 
regard to the matter therein alleged 
so as to claim the allegation of a 
mere conclusion, but all allegations 
in relation to the matter must be con- 


sidered. Schinogle v. Baughman, 
(Mo. A.) 228 SW 897. 

[c] In Pennsylvania (1) under a 
statute declaring that a _ pleading 


shall not contain inferences or con- 
clusions of law, a pleading contain- 
ing a conclusion of the pleader is in- 
sufficient (Kennedy v. Scranton R. 
Co., 29 Pa. Dist. 751; Lutz v. Wright, 
23 Pay Dist, 92), (2) and the entire 
pleading will be stricken out (see 
infra § 990). 

28. U. S.—Bernstein v. Biscayne 
View Corp., 16 F. (2d) 1010; Cincin- 
nati Equipment Comin. Degnan, 184 
Fed. 834, 107 CCA 158 [certiorari den 
220 U.S. 623 mem, 31 SCt 724.mem, 
55 L. ed. 614 mem]. 

Ala.—Sauls v. Leath, 213 Ala. 664, 
106 S 1338; Mobile Light, ete., Co. 
v. Ellis, 209 Ala. 580, 96 S 773; Shel- 
by Iron-Co. vy. Bierly, 202 Ala. "422, 80 
S 806; Bedgood v. T. R. Miller Mill 
Co., 202 Ala. 299, 80 S 364; Singer 
Sewing Mach. Co. v. Teasley, 198 Ala. 
673, 73 S 969. 


a a Se NN a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 19-20] 


sion of law at variance with, or unsupported by, the 
facts stated cannot be relied on,?® and must yield to 
the conflicting averments of fact.?° 
legal conclusions, together with the facts supporting 
them, constitutes at most mere surplusage,*! and is 
not ground for demurrer,*? although the pleading is 
subject to a motion to make more definite and cer- 
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ness. 
A statement of 


tain,** or to strike out the conclusion of law.*4 


Ga.—Western, etc., R. Co. v. Reed, 
33 Ga. A. 396, 126 SE 393; Rome R., 
ete, Cos v., King, 30 (Ga. A. :231, 117 
SE 464. 

Tll.—Foran v. Shank, 217 Ill. A. 203. 

Ind.—Vandalia Coal Co. v. Price, 
178 Ind. 546, 97 NE 429; Calahan v. 
Dunker, 51 Ind. A. 436. 99 NE 1021; 
Hohenstein-Hartmetz Furniture Co. 
Ree ue 46 Ind. A. 616, 92 NE 


Iowa.—Benton v. Morningside Col- 
lege, 202 Iowa 15, 209 NW 516; Ken- 
igsberg v. Reininger, 159 Iowa 548, 
141 NW 407. 

Ky.—Bond v. Patrick, 195 Ky. 37, 


241 SW 342; Fagan v. Elam, 2 Ky. 
Op. 365. 

La.—Lorenze Co. v. Wilbert, 165 
La. 247, 115 S 475; Lancaster v. 


Dunn, 153 La. 15, 95 S 385. 

Mo.—Jones v. Schaff Bros. Co., 187 
Mo. A. 597,174 SW 177. 

Nev.—Knox v. Kearney, 37 Nev. 
393, 142 P 526. 

N. Y.—Kellogg v. Lehigh Valley R. 
Co.. 61 App. Div. 35, 50 NYS 237. 

N. C.—Case Threshing Mach. Co. 
Vv." Heezer, 152) N.C! 516, 67 SH 1004. 

N. D.—Sheve v. Schwartz, 25 N. D. 
287, 141 NW 348. 

Or.—Carlson v. New Amsterdam 
Casualty Co., 118 Or. 542, 247 P 804; 
Borg v. Utah Constr. Co.; 117 Or. 22, 
242 P 600: Johnston vy. Fitzhugh, 91 
Ori247,0 178 P2380; 

Pa.—Perkinpine v. Hogan, 47 Pa. 
Super. 22. 

Porto Rico.—Marrero~.v. American 
iu Cor los F Orto Rico) 201. 
S. C—Nance v. Georgia, etc., R. 
Co., 35 S: €. 307,.14 SE 629. 

ihex.—-Dhexas,ete., R. Co.cyv. Kirk 
62 Tex. 227. 

Wash.—Harris vv. 
Wash. 779, 63 P 549. 

“Whatever might be said of a bare 
averment of insolvency, it is certain 
that such a condition may be de- 
duced from: facts averred; and, if 
there be averments of facts sufficient, 
a court cannot escape giving to them 
their natural and reasonable effect.” 
Cincinnati Equipment Co. v. Degnan, 
184 Fed. 834. 838, 107 CCA 158 [cer- 
tiorari den 220 U. S. 623 mem, 31 SCt 
724 mem, 55 L. ed. 614 mem]. 

{a] This rule has been applied to 
allegations as to: (1) Indebtedness. 
Hoff v. Kauffman, 3 Pa. Dist. & Co. 
alo Patt 6282" Pa. 471," 128 “A> 120); 
Commercial Hotel v. Weeks, (Tex. 
Civ. A.) 254 SW 521. (2) Existence 
of contract. Foran vy. Shank, 217 I]l. 
A. 203. (3) Illegality of contract. 
Terrell v. Warten, 206 Ala. 90, 89 S 
297. (4) Performance of duty. At- 
lantiec Coast Line R. Co. v. Wildman, 
29 Ga. A. 745, 116 SE 858; Marrero 
v. American R. Co., 33 Porto Rico 201. 
(5) Wrongfulness of acts or conduct. 
Sneve v. Schwartz, 25 N. D. 287, 141 

348. (6) Fraud.. Bradbury v. 
(Mo.) 181 SW 415; Peo. v. 
Q’Brien, 209 N. Y. 366, 103 NE 710; 
Case Threshing Mach Co. v. Feezer, 
152 N. C. 516. 67 SE 1004. (7) Undue 
influence. Turnmire v. Claybrook, 
(Mo.) 204 SW 178 (an allegation of 
undue influence is a mere conclusion 
where the petition states facts suf- 
ficient to make a case of fiduciary re- 
lationship between the person exercis- 
ing undue influence and the persons 
upon whom it was exercised, and al- 
leges a conveyance from the latter to 
the former of valuable property with- 
out consideration). (8) Unlawful- 
ness or illegality. Knox v. Kearney, 
87 Nev. 3938, 142 P 526; Nance vy. 
Geéorgia,.ete., R: Co.,.35 S.,.C..307, 14 
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Halverson, 23 


SE 629 (the mere addition of the 
word “unlawfully” to an allegation 
which otherwise consists of facts will 
rot vitiate it). (9) Invalidity of 
judgment. Jones v. Schaff Bros. Co., 
187 MO. Aye 59.7, 14 SW: ois, (10) 
Relation of carrier and passenger. 
Union Tract. Co. v. Alstadt, 195 Ind. 
389, 1483 NE 879 (an allegation that 
plaintiff boarded defendant’s street 
car while it was stopped at a regu- 
lar stopping place for passengers, 
took a seat therein, and remained 
thereon as a passenger until it was 
wrecked, sufficiently disclosed the re- 
lation of carrier and passenger, even 
if the statement that he was a pas- 
senger, were a conclusion and there 
was no averment that he paid or of- 
fered to pay fare). (11) Scope of 
employment. Savannah Electric Co. 
v. McCants, 130 Ga. 741, 61 SE 713; 
Sturgis v. Kansas City R. Co., (Mo. 
A.) 228 SW 861; Kent v. North Tar- 
rytown, 50 App. Div. 502, 64 NYS 
178. (12) Existence of lien. Walls 
v. Skelton, 215 Ala. 357, 110 S 813. 
(13) Title, ownership, or possession 
of property. Woodruff v. Hughes, 2 
Ga. A. 361, 58 SEH 5515) Pittsburgh; 
ete, Ri Co. v. Harper, .ti-iInd. A. 481, 
37 NE 41; Kenigsberg v. Reininger, 
159 Towa 548, 141 NW 407. (14) 
What will, or is likely to, happen. 
Temple State Bank v. Mansfield, (Tex. 
Civ A.) 21:5. SW, 415455 (15) Damage 
or injury. Polk v. Almindinger, (Tex. 
Civ. A.) 243 SW 682. 

[b] Pleader may allege matters 
by way of general conclusion where 
the specific facts on which the con- 
clusion rests are definitely set forth. 
Pacetti v. Central of Georgia R. Co., 
6 Ga. A. 97, 64 SE 302. 

[ec] Pleading which sets out facts 
leading to a logical conclusion, fol- 
lowed by the pleader’s conclusion, is 
proper. Benton v. Morningside Col- 
lege. 202 Iowa 15, 209 NW 516: Borg 
v.. Utah Constr. Co., 117 Or. 22, 242 
P 600. 

{d] If substantial facts which 
constitute a cause of action are stat- 
ea, or can be inferred by reasonable 
intendments from the allegations al- 
leged, although the allegations of 
such facts are conclusions of law, 
the defect is merely one of form. 
Harris v. Halverson, 23 Wash. 779, 
63°P 549: 

292) UitS: eChicazo; setejn R= Co., 
234 Fed. 386 [rev on other grounds 
250 Fed. 442, 162 CCA 512]; Cres- 
cent Grocery Co. v. Vick, 194 Ky. 
727, 240 SW 388; Kavanaugh v. Kava- 
naugh Knitting Co., 184 App. Div. 650, 
172 NYS 576 [rev on other grounds 
226 N. Y. 185, 123 NE 148]; Feil v. 
Feil, 178 NYS 197° [rev. on other 
grounds 191 App. Div. 840, 182 NYS 
280]; Long-Bell Lumber Co. v. Prow- 
ant) 11 45Ok1e93'5,5243 P65. 

fa] When facts pleaded as consti- 
tuting fraud do not support charge, 
it falls to the ground. Miles.v. Aqua 
Pura Co., 208 Ky. 816, 271 SW 1101. 

30. Ga.—Culbreath v. Kutz Co., 37 
Ga. A. 425, 140 SE 419. 

Md.—Davis v. Crockett, 88 Md. 
249, 41 A 66. 

N. H.—Burrill v. Alexander, 75 N. 
H. 554. 78 A 618. 

N. Y.—Scofield v. Whitelegge, 49 
N. Y. 259, 12 AbbPrNS 320 [aff 33 N. 
Y. Super. 179, 10 AbbPrNS 104]; Rob- 
inson v. Stewart, 10 N. Y. 189, Seld. 
255; Jones v. Pheenix Bank, 8 N. Y. 
228. Seld. 95. 

Okl.—Long-Bell Lumber Co.  v. 
Prowant, 114 Okl. 35, 243 P 165. 

[a] If the facts alleged in a plea 
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[§ 20] b. Illustrations—(1) Claim or Indebted- 
A mere averment that a party has a claim or 
demand against another without any facts showing 
how the same arose is a conelusion of law.*° 
general allegation of indebtedness, without any state- 
ment of fact supporting it, is a mere conclusion of 
law,?® as is a general allegation that a party is not 


So a 


constitute in law a payment, it is im- 
material that the plea characterizes 
the legal consequences flowing from 
those facts as not being a payment. 
habe v. Crockett, 88 Md. 249, 41 A 


31. See infra § 83. 

32. See infra § 477. 

33. See infra § 1030. 

34. See infra § 990. 

35. Lawton v. Ricketts, 104 Ala. 
430, 16 S 59; Holgate v. .Broome, 8 


Toe 243; Louis v. Belgard, 17 NYS 
36. U. S.—Philadelphia Rubber 


Works Co. v. U. S. Rubber Reclaim- 
ing Works, 276 Fed. 613 [aff 277 Fed. 
171]. INew. York, etc, .R. Cos ve Me- 
Henry, 17 Fed. 414, 21 Blatchf. 400. 

Ala.—Austill v. American Freehold 
Land Mortg. Co., 178 Ala. 157, 59 S 
64; Tyson v. Austill, 168 Ala. 525, 53 
S 268; Pennsylvania Casualty, Co. v. 
Perdue, 164 Ala. 508, 51 S 352; Pride 
v. Commercial Union Ins. Co., Ltd., 9 
Ala. A. 334, 63 S 803 [aff 185 Ala. 
672 mem. 64 S 1019 mem]. 


Ariz.—Herr v. Kennedy, 22 Ariz. 
UAd UO Sires bo 0 amy, 
Cal.—F ox v. Monahan, 8 Cal. A. 


OER Ee 

Del.—Speakman v. O’Connor, (Su- 
per.) 118 A 597. 

Ind.—Gise v. Cook, 152 Ind. 75, 52 
NE 454; Jaqua v Shewalter, 10 Ind. 
A. 234, 36 NE 173, 37 NE 1072. 

Ky.—Manchester Coal Min. Co. v. 
Smith, 224 Ky. 165, 5 SW (2d) 1073; 
Stodghill v. Crafton, 209 Ky. 774, 
273 SW 466; Turner v. Hamlin, 152 
Ky. 469, 153 SW 778; Gordon v. City 
Nat. Bank, 140 Ky. 47, 130 SW 818; 
Farmers’ Home Ins. Co. v. Carey, 
130 Ky. 603, 113 SW 841; Cooper v. 
121 Ky. 287, 89 SW 203; 28 
KyL 270; Camplin v. Eads, 24 SW 
1068, 15 KyL 666; O’Brien v. Cov- 
ington, 11 KyL 813; Thornton. v. 
Guthrie, 5 Kyl 327; Lafayette Agri- 
cultural Works v. Baptist Church, 4 
KyL 447.. 

La.—Carr v. Crow, 10 La. A. 237, 
120 S 783. 

Me.—Hopkins v. Erskine, 118 Me. 
276, 107-A 829. 

Mass.—Hollis v. Richardson, 13 
re 392; Millard v. Baldwin, 3 Gray 


Minn.—Holgate v. Broome, 8 Minn. 


Mo.—Butts v. Phelps, 79 Mo. 302. 

Mont.—Connelly Co. v. Schlueter, 69 
Mont. 65, 220 P 108. 

Nev.—California State Tel. Co. v. 
Patterson, 1 Nev. 150. 

N. Y.—McKyring v. Bull, 16 N. Y. 
297, 69 AmD 696; Schmitt v. McMil- 
lan, 175 App. Div. 799, 162 NYS 437; 
Schwabe v. Herzog, 161 App. Div. 
712, 146 NYS 644; Cash v. American 
Specialty Tailoring Co., 157 App. Div. 
729, 142 NYS 767; Wood v. Scudder, 
155 App. Div. 254, 140 NYS 284; Davis 
v. Wilson, 150 App. Div. 704, 135 NYS 
825; American Exch. Nat. Bank v. 
Goubert, 135 App. Div. 371, 120 NYS 
397; Mitchell v. Dunmore Realty Co., 
126 Appe Div. 8297) 11E NYS 3225 
Sparks v. Ducas, 123 App. Div. 507, 
108 NYS 546; Tate v. American Wool- 
en Co., 114 App. Div. 106, 99 NYS 678; 
Dyer v. Drucker, 108 App. Div. 238, 
95 NYS 749; Sampson v. Grand Rap- 
ids School Furniture Co., 55 App. 
Div. 163, 66 NYS 815; Hall v. South- 
mayd, 15 Barb. 32; Bailey v. Rich- 
mond, 49° Ne Yn Super. olde “Drake 
Von Cocknofit,, 20; 1.) osmirch yo, 
AbbPr 203, 10 HowPr 377: Sarachan 
v. Bull, 127 Misc. 760, 217 NYS 588; 
Chicago Crayon Co. v. Slattery, 68 
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indebted to another,?? or that only a specified sum — 
is due,*® or that a pretended indebtedness was ficti- 
Similar allegations which have 


tious and sham.?? 


Mise. 148, 123 NYS 987; Lamb v. 
.Hirschberg, 1 Misc. 108, 20 NYS 678; 
Groshut v. Kinetophote Corp., 154 
NYS 126; McCarthy v. Fitzgerald, 
139 NYS 950 Clements v. W. S. 
Cooper) Co.) 136 NYS 98h Nealis| v: 
Marks, 96 NYS 740; Allen v. Mal- 
colm, 12 AbbFrNS 335. 

N. C.—Moore v. Hobbs, 79 N. C. 


535. 

Oh.—Pelton v. Bemis, 44 Oh. St. 51, 
4 NE 714; Larimore v. Wells, 29 Oh. 
St. 13; Knox County Bank y. Lloyd, 


LSMONe, Stamos sos 
Or.—Creecy v. Joy, 40 Or. 28, 66 P 


~ 295. 


Porto Rico.—Martinez v. Davila, 18 
Porto Rico 79; Ochoa v. Lanza, 17 
Porto Rico 398. 

Tex.—Scofield v. Lilienthal, (Civ. 
A.) 268 SW 1047. 

Utah.—Cnesney v. Chesney, 33 
Utah 5038, 94 P 989, 14 AnnCas 835. 

Va.—Davis v. Marshall, 114 Va. 
193, 76 SW 316, AnnCas1914B 1025. 

Wis.—State v. Egerer, 55 Wis. 527, 


13 NW 461; Williams v. Brunson, 41 
Wis. 418; Robbins v. Lincoln, 12 
Wis. 1. ‘ 

{a] MIllustrations.—(1) An allega- 


tion that insurer became indebted to 
insured for a specified sum on the de- 
struction of a building by fire isa 
mere conclusion of law in the ab- 
sence of any allegation as to the 
amount for» which the building was 
insured or the terms of the policy. 
/7Atna Ins. Co. v. Hensley, 215 Ky. 
45, 284 SW 425. (2) In a suit by a 
pledgee against the maker of non- 
negotiable commission certificates, 
which certificates became actionable 
only under certain named conditions, 
a petition failing to allege a fulfill- 
ment of any of such conditions, but 
merely stating that the certificates 
were past-due and wholly unpaid, was 
fatally defective in stating a conclu- 
sion only. Armstrong Mfg. Co. v. 
Gardner, 209 Ky. 938, 272 SW 22. (3) 
The allegation by a trustee in bank- 
ruptey that defendant receiving a 
preference was an “unsecured cred- 


itor’? by reason of an “antecedent 
debt” states conclusions of law. 
Speakman v. O’Connor, (Del. Super.) 


118 A 597. (4) Bare allegations that 
there are many items of mutual, 
current, and, in some instances, con- 
fused accounts existing between prin- 
cipal and agent did not sufficiently al- 
lege facts to authorize an accounting 
against the principal. Davis v. Mar- 
shall, 114 Va. 193, 76 SE 316, AnnCas 
1914B 1025. 

{b] An allegation that money is 
“due and owing” is a conclusion of 
law. Tidwell v. Wittmeier, 150 Ala. 
253, 48 S 782; Arizona Eastern R. Co. 
v. Globe Hardware Co., 14 Ariz. 397, 
129 P 1104; Penrose v. Winter, 135 
Cal. 289, 67 P 772; Richards v. Lake 
View suand, Co, 115. Cal,. 642. .47..P 
683; Ryan v. Holliday, 110 Cal. 335, 
42 P 891; Irwin v. Insurance Co. of 
North America, 16 Cal. A. 143, 116 P 
994" “Beck vi Schmidt,.13) \Cals “A. 
448, 110 P 455; Scott v. Most Wor- 
shipful Grand ‘Lodge KF. A. & A. M., 
DimeADD-» CDS 'C.)ie83., 2a. O20) 9915 
State v. Record, 56 Ind. 107; Con. 
nelly Co. v. Schlueter, 69 Mont. 65, 
220 P 103; Melenky v. Melen, 189 
App. Div. 342, 179 NYS 198; J. M. & 
L. A. Osborn Co. v. Kennedy, 186 NYS 
721 faff 198 App. Div. 968 mem, 188 
NYS 928 mem]; Dukas v. Hennessy 
Realty Co., 178 NYS 420; Creecy v. 
Joy, 40 Or. 28. 66 P 295; Chesney v. 
Chesney, 33 Utah 503, 94 P 989, 14 
AnnCas 835. 

{c] An allegation that an account 
was due and payable on demand is a 
eonclusion of law. Scofield v. Lilien- 
thai, (Tex. Civ. A.) 268 SW 1047. 

[d] Plaintiff “entitled” to a cer- 
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tain sum.—In an action to recover 
commissions, there being no allega- 
tion of fact that defendant’s profits 
were sufficient to require payment by 
defendant, the allegation that the 
profits earned during the period in 
question “entitled the plaintiff’ to 
the sum demanded is a conclusion of 
law. Saalberg v. Cellofilm Corp., 203 
NYS 104. 

[e] In Georgia it has been held 
that, in a suit to recover possession 
of land by the purchaser at a sale un- 
der the security deed, special dé- 
murrers on the ground that it ap- 
peared that the principal debt was 
not due and that, in the absence of 
having the deed set forth in the pe- 
tition or attached thereto, an allega- 
tion that the debt became due and 
collectable was a mere conclusion, 
were properly overruled. Steele v. 
Graves, 160 Ga. 120, 127 SE 465. 

ff] In South Carolina (1) the 
rule stated in the text has been af- 
firmed. Crane v. Lipscomb, 24 S. C. 
430. (2) In a later case it was held 
that an allegation of indebtedness is 
an allegation of fact. Gillespie v. 
Page, 87 S. C. 82, 68 SH 1044 (where. 
however, the previous allegations of 
the complaint stated facts showing 
how the indebtedness arose). 

Effect of conclusions of law sup- 
ported by facts alleged see supra 8 
19 note 28 fa] (1 

37, Us. Sie Mls av 
Cranch 481, 3 L. ed. 411. 

Ala.—Powell v. Crawford, 110 Ala. 
294, 18.S 302. 

Ariz.—Brandt v. Meade, 17 Ariz. 
34, 148 P 297. 

Ark.—Brooks v. International Shoe 
Co., 132 Ark. 386, 200 SW 1027; Fain 
v. Goodwin, 35 Ark. 109. 

Cal.—Pacific Coast Mail Order 
House v. Stillens, 29 Cal. A. 613, 157 
IPP 

Colo.—Petrucci v. Holler, 73 Colo. 
279 2 5r ie, 5 0s 


Duryee, 7 


Del.-—Revnolds v. Fahey, 20 Del. 
264, 55 A 221. 
Fla.—Green v. Proctor, ete., Dis- 


tributing Co., 92 Fla. 396, 109 S 471. 

Ga.—Wood v. Rome, 24 Ga. A. 115, 
100 SHE 74. 

Ida.—White Lumber Co. v. McDon- 
ell, 44 Ida. 620, 258 P 555; Montana 
Flectrie Co. v. Thompson, 36 Ida. 127, 
209 P 722. 

Ill. H. & E. Holding Co., Ine. v. 
is A. Davis Lumber Co., 229 Ill.- A. 

Iowa.—Thorn yv. Hambleton, 149 

Iowa 214, 128 NW 393. 
Sullivan Mach. Co. v. Lecke- 
ville Land Co., 228 Ky. 216, 14 SW 
(2d) 761; Louisville, ete., R. Co. v. 
Greenbrier Distillery Co., 170 Ky. 
775, 187 SW 296; Guenther v. Ameri- 
ean Steel Hoop Co.. 116 Ky. 580, 76 
SW 419. 25 KyL 795; Aultman. etc., 
Co. v. Mead. 109 Ky. 588, 60 SW 294 
22 Kyl 1189; Overley v. Given, 52 
SW 1059, 21 KyL 760. 

Minn,—Scanlan Vv: Murphy, 51 
Minn. 536, 53 NW 799. 
gees pe Bt v. Jeffries, 15 Mo. 

Mont.—Merrigan v. English, 9 
Mont. 113. 22 P 454, 5 LRA 837. 

Nev.—Skinker v. Clute, 9 Nev. 342. 

N. Y.—J. W. Inman Co., Ine. v. Dix, 
162 NYS 925 [aff 177 App. Div. 941 
mem, 163 NYS 1120 mem]. 

Oh.—Knox County Bank v. Lloyd, 
T3.Oh." St. ‘353 

Okl.—Adams v. Hine, 131 Okl. 182, 
268 P 217. 

eee —Lake v. Steinbach, 5 Wash. 


nen A plea which merely states 
as a conclusion of the pleader that 
defendant does not owe the demand 
sued on, without the statement of any 


eek & 


[§ 20 


been held to be conclusions of law are: That a party 
became liable;*® that defendant refused to account 


facts, is demurrable, since it fails to 
inform plaintiff of what he is to meet. 
Scott v. Rawls, 159 Ala. 399, 48 S 


{b] A general denial of indebted- 
ness is but a conclusion of the plead- 
er, where the allegations of his op- 
ponent called for a specific and de- 
tailed denial. Mills v. Duryee, 7 
Cranch (U.S.) 481, 3 L. ed. 411; Hig- 
gins v. Wyortel, 18 Cal. 330; Curtis 
v. Richards, 9 Cal. 33; Gale v. James, 
11 Colo. 540, 19 P 446; Swanholm v. 
Reeser, 3 Ida. (Hasb.) 476, 31 P 804; 
Cottle v. Cole, 20 Iowa 481; Francis 
Vane Mrancis; | 13. be oiVione Cher) 


Camplin v. Fads, 24 SW 1068, 


KyL 666; Arnold v. Stephens, 17 
SW 859, 12 KyL 622; Scanlan v. 
Murphy, 51 Minn. 536, 53 NW 799; 


Biron v. St. Paul Water Comrs., 41 
Minn. 519, 48 NW 482; Merrigan v. 
English, 9 Mont. 113, 22 < 454, 5 
LRA 837; Stewart v. Budd, Mont. 
Bios Loe 221; Power v. Gum, Mont 
ist) oe Bios "Higgins v. Germaine, 1 
Mont. 230; Skinker v. Clute, 9 Nev. 
342; Lent v. New York, etc., R. Co., 
130 N. Y. 504, 29 NE 988; Lorillard 
v. Clyde, 86 N. Y. 384; Peo. v. Ryder, 
12 N. Y. 433; New York v. Dimick, 49 
Hun 241, 2 NYS 46; Springsteene v. 
Gillett, 30 Hun (N. Y.) 260; Man- 
ley v. Rassiga, 183 Hun (N. Ye) 2883 
Peo. v. New York, 28 Barb. (N. Y.) 
240, 8 AbbPr 7, 17 HowPr 56 [rev on 
other grounds 10 AbbPr 111]; Peo. 
v. Walker, 23 Barb. (N. Y.) 304, 2 
AbbPr 421; Horner v. Wood, 15 Barb. 
ot. fafi. 237 Nowy. 35019 (erencheays 
Willet, 17 N. Y. Super. 649, 10 AbbPr 
99; Drake v. Cockroft, 4 E. D. Smith 
(N. Y.) 34, 1 AbbPr ‘203; 10 Hower 
377; McCorkle v. Herrmann, 5 NYS 
881 [rev on other grounds 117 N. Y. 
297, 22 NE 948]; Kennagh v. McCol- 
gan. 4 NYS 230: Platt v. Stout, 14 
AbbPr (N. Y.) 178; Fosdick v. Groff, 
22 HowPr (N. Y.) 158; Wheeler v. 
Dakin, 12 HowPr (N. Y.) 537; Edson 
v. Dillaye, 8 HowPr (N. Y.) 273; 
Baltimore, etce., R. Co. v. Wilson, 31 
Oh. St. 555; Larimore v. Wells, 29 Oh. 
St. 138; Knox County Bank v. Lloyd, 
PSO Stopes 

{[c] Promissory note.—Where a 
copy of a note was annexed to the 
complaint, an answer which did not 
deny the execution of the note, but 
simply stated that defendant was not 
indebted to plaintiff, was insufficient. 
Kinney v. Osborne, 14 Cal. 112. 

Denial of indebtedness as denial of 
conclusion of law see infra § 328. 


38. Hager v. Blake, 16 Nebr. 12. 19 
a 780. 


Allen v. Montana Refining Co., 
71 Mont. 105, 227 P 582. 

40. Del.—Merchants’ Union Trust 
Co. v. New Philadelphia Graphite Co., 
10 Del. “Ch. 155,-87 VA 1022) Ta kee 


Del. Ch. 481, 92 A 1084 mem]. 
Ill. Cairo, etc., R. Co. v. Dodge, 
72 Ill. 253 


Ky. —Rhorer v. Middlesboro Town, 
etc., Co., 103 Ky. 146, 44 SW 448, 19 
KyL 1788 
ee .—Bishop v. Williamson, 11 Me. 

Mich.—Leland _ v. Goodfellow, 84 
Mich. 357, 47 NW 591. 

N. Y.—Potsdam vy. Aitna Casualty, 
eae Co.; 218 Appe Diy. 27, 21 7aNws 

Or.—Templeton y. Cook, 69 Or. 313, 
138 P 230. 

A tem Vv. Sutton, 25 “Pal Co; 

Tex.—Baker v. Hahn, (Civ. A.) 161 


SW 443 
125 Va. 656, 


Va.—Cox v. 
100 SE 666. 

{a] Illustrations,—(1) tars allega- 
tion that, by virtue of assuming to be 
plaintiff's guardian, defendant became 
liable for interest, is but a conclu- 


Hagan, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


3 §§ 20-21] 


for money due plaintiff;4! that plaintiff “loaned” a 
specified sum to defendant ;#? that certain costs have 
“acerued;”43 that by default in interest the principal 
of certain bonds became due;** that a public fund 
exists which is applicable to a claim;** that a city has 
ineurred debts in excess of its revenue;*® that a 
trust deed is declared due under an option there- 
in;** that a stockholder was a subseriber to corpo- 
rate stock at the time certain indebtedness was in- 
eurred;*® and that no attorney’s fee is due under a 
mortgage.*9 

Allegations held not conclusions of law. Allega- 
tions that a garnishee had certain money in his pos- 
session and under his control due defendant,®° that 
the amount owing to plaintiff “was in dispute be- 
tween them,”®? that the debt for which a note was 
given is the same debt for which a prior note was 
given,°? that the sums recited in certain mortgages 
are fictitious and were neyer paid,®* have been held 
not to be conclusions of law, but averments of ulti- 
mate facts which the law not only permits but re- 
quires.°* So it has been held that allegations that 
at an election duly held school officers were author- 
ized to incur an indebtedness to erect a schoolhouse, 
that a contract was entered into, and that the order 
sued upon was in payment of that indebtedness, 
present issuable facts, and not conclusions of law.®® 

[§ 21] (2) Contracts Generally®°—(a) Making 


PLEADING 
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and Existence. A general allegation that a contract 
was made or entered into,®” or that an existing con- 
tract is still in force,®* or has never been “canceled 
or terminated,”®® that the parties had agreed to an 
extension of time,®® or that an agent warranted the 
quality of goods sold,®! without stating any facts to 
support it, is merely a conclusion of law. So an aver- 
ment that certain writings constitute a contract 
states merely a legal conclusion,®? as does an aver- 
ment that there was a tacit understanding between 
parties ;°* that the assignee of a contract “assumed 
the obligations thereon ;’’** that a person assumed®? 
or did not assume®® a mortgage debt; or that a cor- 
poration assumed the liabilities of another corpora- 
tion.°* Where plaintiff pleads facts prima facie es- 
tablishing the assignment of a judgment, a denial 
“that the judgment had been assigned” is insuffi- 
cient.°* 

Allegations held not conclusions of law. An alle- 
gation that a party agreed and promised to do a cer- 
tain named thing, or pay a certain designated debt, 
is not a mere conclusion of law.®® So it has been 
held that an allegation that, for a consideration, stat- 
ing what it was, a party undertook or promised or 
that, under his seal, he agreed to do certain specifie 
things, is a statement of an ultimate fact, and not a 
conclusion;’® and the same has been held true of an 
allegation that a corporation “took over all the as- 


sion of law. Hopkins v. Erskine, 118 
Me. 276, 107 A 829. (2) A statement 
that one of two sureties was primari- 
ly liable was only a conclusion of law. 
ESE a Naw v. Cook, 69 Or. 313, 138 P 

41. Greenfield v. 123. App: 
Div. 106, 159 NYS 344 

42. Educational Films Corp. v. In- 
ternational Film Serv. Co., 129 Misc. 
370, 221 NYS 330 [aff 222 App. Div. 
668, 225 NYS 818]. 

43. Lang v. Sapp, 150 Ga. 96, 102 
SE 867. 

44. Dame v. Cochiti Reduction, 
ete Co. vis: Nealon s9ekr: 296; 

45. Burke v. San Francisco Police 


Nye, 


vs one ete., Fund, 4 Cal. A. 235, 87 P 
46. Lawson v. Greenup, 227 Ky. 
414, 13 SW(2d) 281. 
47. Jocelyn v. White, 201 Ill. 16, 
66 NE 327. 
Aires Stewart v. Ahern, 32 F. (2d) 
49. Tidwell v. Wittmeier, 150 Ala. 


253, 43 S 782. 

50. Kiernan v. Robertson, 116 Mo. 
A. 56, 92. SW 138. 

51.. Southern Cotton ‘Oil Co: v. 
Currie, 20 Ala: A: 1, 102 S149 [cer- 
tiorari den 207 Ala. 704, 93 S 662]. 

52. Shirley v. Stephenson, 104 Ky. 
Bay 47 SW 581, 20 KyL 767. 

Lamar, etc., Drug Co. v. Jones, 
158 Tala 474, 46 S763 

54. See supra § 16. 

55. Meyer v. Minnehaha County 
ha Dist. No. 31, 4 S: D. ‘420, 57 


56. Pleading: 

Damages from breach of contract see 
infra § 27 

Fraud, conspiracy, or collusion see 
infra § 38. 


In actions on contracts generally see 
Contracts §§ 826-925. 
Mistake, Cig eee or undue 

see infra § 39 
Ratification see infra § 35. 
Release or rescission see infra § 36. 

57. U. S.—Arkansas Anthracite 
Coal, ete., Co. v. Stokes, 277 Fed. 625. 

Ala.—Birmingham Rw 1etcy (Cos =v! 
Littleton, 201 Ala. 141, 77 S565. 

Cal.—Blackwood v. McCallum, 187 
sae 655, 203 P 758. 

Colo.—Petrucci v. Holler, 73 Colo. 
279, 215 P-150. 


influence 


Conn.—Riverside Coal Co. v. Amer- 
ican Coal Co., 107 Conn. 40, 139 A 276; 
Blakeslee v. Hartford Water Comrs., 
106 Conn. 642, 139 A 106, 55 ALR 1319. 

D. C.— White v. U. S., 38,App,. 137: 


Ky.—Berry v. Chapman, 9 Ky. Op. 
350. 
La.—McClintic-Marshall Co. v. 


O’ Leary, 147 La. 85, 84 S 508. 
N. Y.—-Kips Bay Brewing, etc., Co. 
v. J. H. Tooker Printing Co., 174 NYS 


686. / 
Tex.—Ryan v. Johnson,’ (Civ. A.) 
Commercial Hotel v. 


284 SW 652; 
Weeks, (Civ. A.) 254 SW 521. 

[a] Illustrations.—(1) An allega- 
tion that defendant executed his note 
is merely a legal conclusion. Berry 
v. Chapman, 9 Ky. Op. 350. (2) An 
averment that there is an understand- 
ing and agreement between a corpo- 
ration and one of its directors that 
the latter shall hold stock in trust 
for it is not a sufficient allegation of 
a fact of an agreement on the part 
of the corporation, which can be 
reached only by legal action of its 
officers. Lemoore Canal, etc., Co. v. 
McKenna, 163 Cal. 736, 127 P 345. 
(3) In an action by a bank against a 
surety company to recover for loss- 
es sustained on a renewal bond, that 
the bank warranted a statement by 
its cashier at the time the bond was 
executed that its books were correct 
is an allegation of a conclusion, and 
not of fact. Stapleton Nat. Bank v. 
U. S. Fidelity, etc., Co., 60 Misc. 206, 
113 NYS 25 [rev on other grounds 131 
App. Div. 157, 115 NYS 372]. 

[b] Partnership.—(1) Allegations 
in a plea that there was a partner- 
ship agreement between plaintiff and 
defendant merely stated the legal 
conelusion of the pleader. Nixon v. 
Woodward, 6 Ala. A. 151, 60 S 480. 
(2) But a statement of the complaint 
in an action for an accounting that 
the parties ‘“‘entered into a parol con- 
tract of copartnership, ‘whereby they 
agreed to associate themselves to- 
gether for the purpose,’” etc., was 
not objectionable as a mere legal con- 
elusion. Doudell v. Shoo, 20 Cal. A 
424, 429, 129 P 478. 

Effect of conclusion of law support- 
ed by facts alleged see supra § 19 

58. McNulty v. New Richmond 
Land Co., 44 Cal. A. 744, 187 P 97; 


Russell v. Cripple Creek State Bank, 


(Lh Coloe 238, 206. P60 Warda we 
North American Acc. Ins. Co., 182 
TIP AT Sat 

59. Youdall v. Kaufman, 55 Cal. 


A. 363, 203 P 448. 


60. Petrucci v. Holler, 73 Colo. 279, 
215 P 150. 
61. 


Sandusky Cement Co. v. Shutz, 
29 Eas DISt weios: 

62. Nester v. Diamond Match Co., 
143 Fed. 72, 74 CCA 266; McCauley 
v. Schatzley, 44 Ind. A. 262, 88 NE 
972; Wheeler v. Floral Mill, etc., Co., 
9 Nev. 254. 

[a] Tilustration.—An averment 
that a draft of a contract and letters 
between the parties constituted- a 
binding contract was a conclusion of 
law. Nester v. Diamond Match Co., 
143 Fed. 72, 74 CCA 266. 

63. Home Mixture Guano Co. v. 
Tillman, 125 Ga. 172, 53 SE 1019. 

64. Williams v. McWhorter, 30 
Wyo. 229, 218 P 791. 


eders Kreidler v. Hyde, 120 Ill. A. 
66. Sanders v. Sheets, 142 Wash. 


LSS) 252 FP F531. 

67. Union Traction Co. v. Ross, 71 
Ind. A. 473, 125 NE 72; Automatic 
Strapping Mach. Co. v. Twisted Wire, 
ete., Co., 159 App. Div. 656, 144 NYS 
1087 [rev 142 NYS 6]. But see in- 
fra text and note 69. 

68. Tewksbury v. Title Guaranty, 
etc., Co., 180 Iowa 1350, 163 NW 435; 
Cottle v. Cole, 20 Iowa 481. 

69. Giltner v. McCombs Producing, 
etc., Co., 190 Ky. 601, 228 SW 8; Dor- 
rance v. International, ete., R. Co., 53 
Tex. Civ. A. 460, 126 SW 694. 

[a] Illustration.—In an action for 
delay in transportation, an allegation 
in the petition that defendants as 
connecting lines and carriers, in con- 
sideration. of the proper freight 
charges paid or agreed to be paid, 
agreed to forward promptly from the 
point of shipment to the point of des- 
tination and to _ deliver promptly 
within a reasonable time to plaintiffs 
at a named place bales of cotton, was 
not objectionable as a conclusion. 
Dorrance v. International, ete., R. Co. 
53 Tex. Civ. A. 460, 126 Sw 694. 

70. Swanson Theater Co. v. Pueb- 
eae beeen LN Vax CO LU COLO S35 
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sets and assumed all the liabilities of the firm;’7 
that a party accepted a definite and described pro- 
posal;7? that an offer was accepted within the pre- 
seribed time;*? or that a party ‘ 
sale”** or acknowledged a debt in solemn form.*® 
Promise in express and implied contracts. 
pleading an express contract, not set forth, an aver- 
ment that defendant promised to perform certain 
stipulations and covenants therein is an averment of 
But where facts are alleged from which the 
law implies a promise, an averment of a promise is 
a conclusion of law, and is unnecessary.‘ 
facts pleaded are such as to raise an implied contract, 
the fact that the pleader draws such conclusion from 
the facts will not cause the pleading to be regarded 


fact.7° 


as averring an express contract.’ 


[§ 22] (b) Consideration. A mere averment that 


71. Outing Kumfy-Kab Co. v. Ivey, 
74 Ind. A: 286, 125 NE 234. But see 
Supra text and note 67. 

72. Hall v. Wingate, 159 Ga. 630, 
126 SE 796. 

73) Miles v. United Oil Co., 204 
Ky. 345, 264 SW 761. 

74. Hall v. Wingate, 159 Ga. 630, 
126°SE 796. 

75. Berdiel v. Municipality of Ad- 
juntas, 23 Porto Rico 64. : 

76. Witherbee v. Meyer, 168 N. Y. 
641, 61 NE 554. 

77. See supra § 19. 

Allegation or statement of contract 
or promise generally see Contracts §§ 
829-838. 

78. Wetmore v. Crouch, 150 Mo. 
G1 iholOW 38. 

79. Ark.—Burke v. M. BH. Leming 
Lumber Co., 121 Ark. 194, 180 SW 499. 

Cal.—Magee v. Magee, 174 Cal. 276, 
162 P 1023; In re Wickersham, 153 
Call 608; £96> P81 ~-Anderson > v. 
Charles, 52 CalssA. 290, 198), PP, 641. 

Colo.—Winne v. Colorado Springs 
COs, no COlOs L55: 

Ill.—Ross v. Clark, 225 Ill. 326, 80 
NE 275 [aff 126 Ill. A. 460]; Harri- 
son v. Thackaberry, 154 Ill. A. 246. 

Ind.—Beck v. Odell, (A.) 127 NE 
852. 

Averments of consideration gener- 
ally see Contracts §§ 839-846. 

) Ue S:—owan, v. Pomona Con- 
solidated Water Co., 28 F. (2d) 971. 

Ala.—Railway Employees Ben. As- 
soc. v. Armbruster, 217 Ala. 282, 116 
S 164; Powell v. Crawford, 110 Ala. 
294, 18 S 302. ; 

Ark.—Reese v. W. TT. Rawleigh 
Medical Co., 172 SW 820. 

Colo.—Dowdey v. Maxwell, 73 Colo. 
268, 215 P 146. 

Conn.—Milaneseo v. Calvanese, 92 
Conn. 641, 103 A 841. 

Di. C:— Bryan’ v, Harn sot App. 190! 


Tll.— Davis v. Wirth, 249 Ill. A. 544. 

Iowa.—Central Iowa Motors Co. v. 
Clancy, 221 NW 774; Benton v. Morn- 
ingside College, 202 Iowa 15, 209 NW 
516; Sac County v. Hobbs, 72 lowa 
69, 33 NW 368. 

Ky.—Higgins v. Gose, 144 Ky. 123, 
137 SW 1088; Ronsh v. Vanceburg, 
éte., Turnp. Co., 120 Ky. .165, 85 SW 
735, 27 KyL 542; Brady v. Mattingly, 
12 iy 357. 

Md.—Lipson v. Evans, 133 Md. 370, 
105 A 312. 

Mo.—Bush Constr. Co. v. Bambrick- 
Bates Constr. Co., 176 Mo. A. 608, 159 
SW 738. 

N. Y.—Ellis v. Keeler, 126 App. Div. 
348, 110 NYS 542; Wilton Mfg. Co., 
Ine. v. Machinery, etc., Sales Co., Inc., 
174 NYS 766; Hammond v. Earle, 58 
HowPr 426. Contra Towanda First 
Nat. Bank v. Robinson, 105 App. Div. 
193, 94 NYS 767 [aff 188 N. Y. 45, 80 
NE 567]. 

N. C.—Merchants’ Nat. Bank v. An- 
drews, 179 N. C. 341, 102 SE 500. 

Or.—Whitney v. Day, 86 Or. 268, 
168 P 295. 


‘consummated a 


PLEADING 


In 


Where 


Pa.—Carden vy. Kellerman, 7 Pa. 
Dist. & Co. 418; Black v. Garrett, 2 
LegRec 251. 

Averments of want of consideration 
generally see Contracts §§ 884-886. 

81. Ala.—Grissom y. Colt, 218 Ala. 
836, 118 S 580; Light v. Henderson, 
158 Ala. 200, 48 S 588; Meyer v. 
Bloch, 139 Ala. 174, 35 S 705. 

Cal.—Riegel v. Wollenshlager, 49 
Cali Ase 3002 193hR* 160: 


Del.—Frantz v. Templeman Oil 
Corp., (Super.) 134 A 47. ; 
Fla.—Nelson v. Hall, 66 Fla. 35, 


63hS 156. 
Ny ea aie hee v. Stinson, 80 Ind. 


Tex.—Wiseman v. Collins, (Civ. A.) 
242 SW 1091. 

Utah.—Willis v. Kronendonk, 58 
Utah 592, 200 P 1025, 18 ALR 947. 

Averments of failure of considera- 
wee generally see Contracts §§ 887- 

82. Rivera v. Cappa, (Cal.) 156 P 
1017 [den reh 29 Cal. A. 496, 156° PB 
1016, and overr Gushee v. Leavitt, 5 
Cal. 160, 68 AmD 116]; Bank of Italy 
v. Wetzel, 82 Cal. A. 240, 255 P 254; 
Wiseman v. Collins, (Tex. Civ. A.) 
242 SW 1091. Compare Drovers’ Nat. 
Bank v. Browne, 88 Cal. A. 716, 264 
P 265. 

83. California, Packing = CorpywnN: 
Kelly Storage, ete., Co., 228 N. Y. 49, 
126 NE 269 [in effect overr Neukirch 
v. McHugh, 165 App. Div. 406, 150 
NYS 1032; White v. Western Union 
Tel. Co., 153 App. Div. 684, 138 NYS 
598; Browning v. Terwilliger, 144 
App. Div. 516, 129 NYS 431; Fulton 
v. Varney, 117 App. Div. 572, 102 NYS 
608; Dahl v. Scandinavian Trust Co., 
108 Mise. 1385, 177 NYS 489; Kin- 
sella v. Lockwood, 79 Mise. 619, 140 
NYS 513; Shubert Theatrical Co. v. 
Dalton, 167 NYS 332]; National Citi- 
zens Bank v. Toplitz, 178 N. Y. 464, 
71 NE 1; Royal Bank v. Williams, 
220 App. Div. 6038, 222 NYS 425; Rich- 
ardson v. Gregory, 219 App. Div. 211, 
219 NYS 397 [aff 245 N. Y. 540 mem, 
157 NE 849 mem]; Owens vy. Black- 
burn, 161 App. Div. 827, 146 NYS 966; 
St. Lawrence County Nat. Bank vy. 
Watkins, 153 App. Div. 551, 138 NYS 
116 [rev 76 Misc. 6638, 185 NYS 461]; 
St. Lawrence County Nat. Bank v. 
Watkins, 152 App. Div. 551, 138 NYS 
116 


[a] The words “for a valuable 
consideration” in legal significance 
mean ‘for an equivalent or compen- 
sation having value,” or “for value 
received.” California Packing Corp. 
v. Kelly Storage, etc., Co., 228 N. Y. 
49, 58, 126 NE 269. 

84. Averments as to: 

Authority of corporate officers to con- 

tract see infra § 57. 

Fraud, conversion, or collusion see 
intran sos. 
Illegality of contracts generally see 

Contracts §§ 890-893. 


[§§ 21-23 


there was?® or was not®® a consideration, or an ade- 
quate consideration, for a contract, or that there was 
a failure of consideration,*! is generally held to be a 
conclusion of law. 
been held that a general allegation of want of con- 
sideration is not a conclusion of law,*? while in others 
it has been held that an averment that a contract 
was made “for a valuable consideration” is a state- 
ment of an ultimate fact.*? 

[§ 23] (c) Validity and Legality.*+ 
legations that a contract is valid or legal,*® or is just, 
fair, and reasonable,*® are mere conclusions of law. 
So an allegation that municipal warrants were given 
in lieu of other valid warrants is a mere conclusion, 
which does not take the place of an allegation of 
fact to show that the warrants were valid.** 
wise, allegations that a contract is void,**® voidable,®® 


But in some jurisdictions it has 
General al- 


Like- 


Mistake, duress, or undue influence 

see infra § 39. 

85. Prichard v. Kimball, 190 Cal. 
757, 214 P 863; Petrucci v. Guthrie, 
208 Ky. 405, 271 SW 67; Bird v. Row- 
ell, 180 Mo. A. 421, 167 SW 1172. 

[a] Allegations of legality held 
not conclusions.—Statements in a 
petition for breach of contract for 
the sale of whisky that plaintiff was 
a wholesale whisky dealer, under reg- 
ulations of the internal revenue de- 
partment of the federal government, 
and was engaged in buying whisky 
and selling it to wholesale and retail 
druggists under the provision of the 
National Prohibition Act and regula- 
tions of duly constituted authorities 
of the United States, were sufficient 
allegations of legality, and not mere 
conclusions of pleader. Petrucci v. 
Guthrie, 208 Ky. 405, 271 SW 67. 

86. Baker v. Miller, 190 Cal. 263, 
212 P 11; Salisbury v. Yawger, 184 
Cal. 783, 195 P 682; Hamilton Trust 
Co. v. Shevlin, 156 App. Div. 307, 141 
NYS 232 [aff 215 N. Y. 735 mem, 109 
NE 1077 mem]. 

87. American Roads Mach. Co. v. 
Ballinger, (Tex. Civ. A.) 210 SW 265. 

88. Cal.—Osborn v. Hoyt, 181 Cal. 
336, 184 P 854. 

Ind.—Franklin L. Ins. Co. v. Sef- 
ton, 53 Ind. 380. 

Iowa.—Rohrbach vy. Hammill, 162 
Iowa 131, 143 NW 872. 

{een eee v. Hay, 13 B. Mon. 

Mo.—Boothe v. Cheek, 253 Mo. 119, 
161 SW 791. 

Mont.—Moore Bros. Sheep Co. v. 
Lehfeldt, 57 Mont. 227, 187 P 910. 

Nebr.—Miller v. Hurford, 13 Nebr. 
13, 12 NW 832. 

N. Y.—Panzica v. Boasberg, 202 
NYS 321 [aff 214 App. Div. 752, 209 
NYS 593]; Wadsworth vy. Erwin, 201 
NYS 311; Burrall v. Bowen, 21 
HowPr 378. 

Okl.—Cousins v. Wilson, 94 Okl. 29, 
220 P 928. 

Or.—O’Hara v. Parker, 27 Or. 156, 
39 P 1004. 

_ [a] Mlustration.—An allegation 
in the answer that the verbal con- 
tract set out in the petition was void 
under the statute of frauds, and ver- 
bal evidence thereof inadmissible, 
stated merely a legal conclusion, and 
was properly stricken out on motion. 
Rohrbach v. Hammill, 162 Iowa 131, 


1438 NW 872. 

89. Russell v. Bush, 196 Ala. 309, 
71 S 397. 

[a] Illustration.—In an action for 


commission on the sale of defendant’s 
property to the government, a plea 
that in making the sale defendant re- 
sorted to lobbying, ete., so as to ren- 
der the contract voidable at the elec- 
tion of the government, states conclu- 
sions and not facts, as required by 
Code (1907) § 5330. Russell v. Bush, 
196 Ala. 309, 71 S 397. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 23-24] 


illegal,®° ultra vires,®! or against public policy,®? or 
that it is in conformity with,®* or in violation of,®* a 
constitutional or statutory provision, without stating 
facts showing its invalidity, are mere conclusions of 
law, as are averments that defendant “had no law- 
ful right” to make a sale;®® that no valid contract 
was made; °® that a deed was never lawfully deliv- 
ered;°’ that there was no “valid delivery,”®’ or that 
a deed was not constructively delivered;®® that the 
purpose of a contract was “in restraint of trade,’ 
or to “hamper and restrict the freedom of a citizen ;”2 


90. Cal.—Osborn vy. Hoyt, 181 Cal. 
336, 184 P 854. 

Ga.—Bran¢th y. Mechanics’ Bank, 
52 Ga. 525. 

Iowa.—Conway v. Iowa Hardware 
Mut. Ins. Assoc., 190 Iowa 1369, 181 
NW 768. 

Mo.—Harelson .v. Tyler, 281 Mo. 
383, 219 SW 908. 

N. Y.—Vonnoh v. Sixty-Seventh St. 
Aer Bldg., 55 Misc. 222, 105 NYS 


Oh.—Hamilton County v. Noyes, 35 
Oh. St. 201. 


Or.—Cone v. Gilmore, 79 Or. 349, 
155, P 192; 
[a] Sunday contract.—The special 


defense to a claim on a note against 
a decedent’s estate that it was a Sun- 
day contract, required by statute to 
be pleaded, is not sufficiently pleaded 
by the conclusion that ‘‘the note is 
illegal,” but the fact that it was a 
Sunday contract must be alleged. 
ny v. Carey, 178 Iowa 184, 159 NW 

Effect of conclusion of law support- 
ed by facts alleged see supra § 19 

91. U.S. Fidelity, etce., Co. v. Doth- 
an, 174 Ala. 480, 56 SS) 953; Central 
Bank v. Martin, 70 Ind. A. 387, 121 
NE 57. 

92. Osborn v. Hoyt, 18t Cal. 336, 
184 P 854; Conway v. Iowa Hardware 
Mut. Ins. Assoc., 190 Iowa 1369, 181 
NW 768; Jacobs v. Cohen, 183 N._Y. 
207, 75 NE 5, 11 AmSR 730, 2 LRANS 
292, 5 AnnCas 280. 

93. Peo. v. Crotty, 93 Ill. 180. 

94. Wood v. McClure, 209 Ala. 523, 
96 S 577; MecGeever v. Terre Haute 
Brewing Co., 201 Ala. 290, 78 S 66; 
Baker v. Lehman, 186 Ala. 493, 65 S 
321; Jones v. Mosby, 19 Ala. A. 467, 
98 S 313 [certiorari den 210 Ala. 377, 
98 S 314]; Murray v. Chesapeake, 
CUCU. -OOr, PSI RY Oko) LO, SW Oa LS, 
Abraham v. Wechsler, 120 Misc. 811, 
200 NYS 471 [aff 210 App. Div. 876 
mem, 206 NYS 877 mem]. 

[a] Illustrations.—(1) A_ seller, 
seeking to avoid a contract of sale 
sued on because in furtherance of 
an unlawful business, must allege the 
facts supporting that conclusion, and 
an allegation of a general purpose of 
the buyer alone to resell the com- 
modity in violation of law does not 
show the illegality of the contract. 
Baker v. Lehman, 186 Ala. 493, 65 S 
= 7) Deal G4) Yona fy 9 Yat} purchaser's suit to re- 
cover money paid under a contract, 
an allegation that occupancy of the 
premises as housekeeping apartments 
was in violation of law, without an 
allegation of facts showing that such 
occupancy violated the law, was 
merely a conclusion of law. Abraham 
v. Wechsler, 120 Mise. 811, 200 NYS 
471 [aff 210 App. Div. 876 mem, 206 
NYS 877 mem]. 

95. Kelly v. Provident Mut. Bldg., 
etc., Assoc., 18 Ariz. 218, 157 P 1018. 

96. Sigua Iron Co. v. Vandervort, 
164 Pa. 572, 30 A 491. 


97. Blake v. Ogden, 223 Ill. 204, 79 
NE 68. 
98. Fisher v. Fisher, 23 Cal. A. 310, 


Moda eakt Ove. 

99. Newman sv. 
Civ. A.) 86 SW 635. 

1. Jacobs v. Cohen, 183 N. Y. 207, 
75 NE_5, 11 AmSR 730, 2 LRANS 
5 AnnCas 280. 

Jacobs v. Cohen, supra. 

Powell v. Crawford, 110 Ala. 
18 S 302; Munter v. Linn, 61 Ala. 
; Van Cleave v. Fitzsimmons, 200 


Newman, (Tex. 


PLEADING 


General. 


contract,® or the 


Ill. A. 609; Farrell v. Kirkwood, 69 
Or. 413, 139 P 110; Newman v. Ker- 
shaw, 10 Wis. 333. 

4. Hieronymus v. New York Nat. 


Bldg., etc., Assoc., 107 Fed. 1005, 46 
CCA 684 
5. Smith Vv. Odell,;, 21 7Ala, Ave 358; 


108 S 400; Equitable Trust eCoy, v4 
Keene, 111 Misc. 546, 183 NYS 699 
Lafé 195 App. Div. 384, 186 NYS 468 
(rev on other grounds 232 N. Y. 290, 
133 NE 894)]. 

6. Ala.—Norwich Union F. Ins. 
Soc. v. Prude, 156 Ala. 565, 46 S 974. 

Colo.—The Maccabees v. Stone, 84 
Colo, 22; 268° P: 527. 

Ga.—Brown- -Randolph Co. v. Gude, 
151 Ga. 281,.106.SE 161. 

Ky.—Continental Casualty €o. vi 
Waters, 97° SW 1103, 30 KyL 243; 
Mullins v. Pendleton’ County Ct., 2 
ed 317, 11 Ky.-Op. 95; 

Y.—-Fox v. I. Stern Dental Sup- 
iy ‘Co. 207 App. Div. 750, 202 NYS 
802; Seymour vy. Mechanics, GUC RINE Cs 
Bank, 108 Misc. 138, 177 NYS 493. 

[a] Illustrations.—(1) An allega- 
tion that a written contract was en- 
tered into between plaintiff and de- 
fendant for the sale of a mule, and 
that such contract embodied all the 
agreements of the parties, and there 
was no guaranty of soundness of any 
kind set out in such written agree- 
ment, was demurrable for failure to 
set out the terms of the contract, the 
averments being but statements of 
the pleader’s conclusions, Thomas v. 
Invine;, 171 Alas) 332;-55 05 £092-" (C2), 
A plea that the insurance policy sued 
on “provides that it shall be void in 
case of any fraud by the insured 
touching any matters relative to this 
insurance,” etc., but not setting out 
the policy or the conditions contained 
in it, states merely the conclusion of 
the pleader. Norwich Union F. Ins. 
Boe v. Prude, 156 Ala. 565, 571, 46 S 
74. 

[b] Allegations held not conclu- 
sions of law.—(1) An allegation of 
the complaint that by the terms of 
partnership agreement plaintiff and 
one defendant should each have a 
one-quarter interest in the partner- 
ship, and the deceased partner should 
have a one-half interest, was not ob- 
jectionable as a, statement of a mere 
conclusion. Parry v. Parry, 92 Misc. 
490, 155 NYS 1072.° (2) An allegation 
that ‘‘the negotiations and agree- 
ments leading up to’’ a sale of land 
“were on an acreage basis, defendant 


agreeing to pay” a specified price 
per acre, is a statement of fact. 
Blaylock v. Hackel, 164 Ga. 257, 258, 
138 SE 333. 

7. Hanisch vy. North American Un- 
ion; 17.0 Tl An 79: 

8. Ala.—vU. S. Fidelity, etc., Co. v. 
Damskibsaktieselskabet Habil, 138 
Ala. 348, 35 S 344. 

i aley, 170 Cal. 151, 


149 P 45. 

Colo.—The Maccabees v. Stone, 84 
Colo. 22, 268 P 527; Petrucci v. Hol- 
lens (3 (Colo; 279, 215.;P)/150;". Peo. x. 
Denver Second Judicial Dist. Ct., 70 
Colo. 540, 203 P 268; Swanson Thea- 
ter Co. v. Pueblo Opera Block Inv. Co., 
70 Colo. 83, 197 P 762; Ryan v. Delta 
County School Dist. No. 2, 68 Colo. 
370, 189 P 782. 

Fla.—Daniel v. Siegel-Cooper Co., 
54 Fla. 265, 44 S 949 

Ga.—-American Bank, CEG, ICO. iV. 
MclIntire, 30 Ga. A. 593, 118 SE 582. 

Ill.—Fitzsimmons- Kreider Milling 
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that a contract was usurious ;* that a provision there- 
in was a mere device to evade the usury law;* and 
that an agreement was based on a gambling transac- 
tion, and hence was illegal.® 

[§ 24] (d) Terms, Construction, and Effect in 
An allegation that a contract embodied 
certain terms and conditions, without setting them 
out,® or that a particular provision therein was an- 
nulled,* is a mere conclusion of the pleader. 
eral allegations as to the construction and effect of a 


So gen- 


understanding of the parties as to 


Co. v. Millers Mut. F. Ins. Assoc., 161 
Ill. A. 542. 

Iowa.—Steil-Hahn Co. v. Western 
Cee Tel. Co., 188 Iowa 707, 176 NW 


Kan.—Paola Bd. 
Shaw, 15 Kan. 33. 

La.—Feitel v. Fidelity, etc., Co., 147 
Ta. cer 84 S 491. 


of Education v. 


123 Me. 
466, 123 A 89 
Mase Bley Pond Water Co. v. 
Lynn, 9 NE -837. 


Mo.—De Runtz v. St. Louis Police 
Boe Assoc., 180 Mo. A. 1, 162 SW 

8) 

N. J.—Simmons v. Lima Oil Co., 71 
N.. J. Eq. 174, 63 Ae 258. 

N. Y.—Stréat Coal Co. v. Frankfort 
Gen. InsiiCoye2 sit Nive 60,042 N 
352; Smith v Columbia Casualty Co., 
225 App. Div. 223, 232 NYS 550; Ham- 
ilton Trust Co. v. Shevlin, 156 App. 
Div. 307, 141 NYS 232 [ate 215 mNS SNe 
735 mem, 109 NE 1077 mem]; Rubin 
v. Globe, etesu Be iinsy Co57 L108 Mise: 
532, 196 NYS 657. 

Or.—Walker vy. Hewitt, 109 Or. 366, 
220 P° 147%. 

Tex.—Rotsky v. Kelsay Lumber Co., 
(Commn, A.) 12 SW (2d) 973; Se- 
reno v. Triggo, (Commn. A.) SW 
(2d) 607 [aff (Civ. A.) 296 SW 979]; 
San Jacinto Rice Co. v. A. M. Lockett 
& Co., Ltd., (Civ. A.) 145 SW 1046. 


Wash.—Lawson v. Sprague, 51 
Wash. 286, 98 P 7387: 
[a] TIllustration.—An averment 


that a person is entitled to certain 
rights under a contract is a econclu- 
sion of law. Simmons v. Lima Oil 
Co.” TAIN? JisEq. E74; 63.5 258) 

{b] Allegations as to the con- 
struction and effect of a written con- 
tract are but the pleader’s conclu- 


sions. Producers’ Fruit Co. v. God- 
dard, 75 Cal. A. 737, 243 P 686; John- 
son v. Englestein, 236 Ill. A. 215; 


Fitzsimmons-Kreider Milling Co. v. 
Millers Mut. F. Ins. Assoc., 161 Ill. 
A. 542; Steil-Hahn Co. v. Western 
Union Tel. Co., 188 Iowa 707, 176 NW 
787; Todd v. Pratt, 149 App. Div. 459, 
133 NYS 949 [aff 210 N. Y. 575 mem, 
104 NE 1142 mem]; Ginsberg v. Ol- 
tarsh, 130 Misc. 891, 224 NYS 622. 

[c] The character of a bond, as 
common-law or statutory, is to be de- 
termined by its terms, and not by the 
conclusion of the pleader. Miles vy. 
Baley, 170 Cal. 151, 149 PB 45. 

[d] An allegation that payee. of 
note was liable as surety and not as 
indorser is a mere conclusion. Amer- 
ican Bank, etc., Co. v. Mcintire, 30 
Gas ADIs, Lis "SE 582 

Le] An allegation that defendants 
were accommodation makers of note, 
signing for the sole accommodation 
of the payee, is bad as pleading a con- 
clusion. Magill v. McCamley, (Tex. 
Civ. AS) 1820s Wii: 

{[f] Allegations held not conclu- 
sions of law.—(1) An answer aver- 
ring that the alleged right of plaintiff 

‘was never agreed or contemplated 
by” the contract between the parties, 
“nor was there any provision there- 
in’ conferring such right, was not 
subject to exception as attempting to 
construe the written contract. Arm- 
strong v. Gifford, (Tex. Civ. A.) 196 
SW 723. (2) Affirmative averments 
that an instrument is a chattel mort- 
gage, and that in the instrument de- 
fendant retained a vendor’s lien, were 
not rendered mere conclusions by an 
amendment setting out the terms of 


54 [49 C.J.] 
its meaning,® are held, to be conclusions of law, as 
is an averment that a contract was made in a cer- 
tain place,?° or that plaintiff had not given the bond 
“mentioned” in the contract,+? or that a note is nego- 
tiable.?? 

[§ 25] (e) Parties or Beneficiaries.1* A general 
allegation that a contract was’ made for the benefit 
of third persons is a conclusion of law,** as is an al- 
legation that a policy sued on insured plaintiff.as 
well as the owner of the property.*®° And in a com- 
plaint for breach of a contract for the joint control 
of a corporation, an allegation that a transferee of 
stock, by virtue of the transfer, became a party to 
the contract is a conclusion of law.?® 

[§ 26] (£) Performance.1* Under the general 
rule, established in some jurisdictions by statute, al- 
legations of performance of conditions precedent in 
a contract may be alleged in general terms,?® subject 
to certain limitations and qualifications.1® If, how- 
ever, the pleader does not elect to plead performance 
in the general terms authorized by statute, he must 
specifically state the facts showing that he has com- 
plied with all the conditions on his part.?° An alle- 
gation that plaintiff has “substantially” performed 
all the conditions on his part is a mere conelusion of 
the pleader,?? although there is authority to the con- 
trary.2? An allegation that goods were delivered as 
described in, and in conformity with, a contract,?® 
that goods were tendered in pursuance of a con- 
tract,?* that insured had furnished proof of disabil- 
ity as required by the policy,?® that plaintiff pre- 
sented bills of lading “as required” in a letter of 
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credit,?° or that plaintiff brokers were the procuring 
cause of the sale made,?" is a conclusion of law. And 
the same is true of a complaint on a contract to pay 
for services, which alleges performance of such sery- 
ices, without stating facts showing of what the sery- 
ices contracted for or rendered consisted.?28 On 
the other hand, in a suit against an estate for services 
rendered deceased, an allegation that certain acts 
were done by plaintiff “in pursuance” of a certain 
agreement with deceased has been held not a conelu- 
sion of law.?®° So.it has been held, in a broker’s ae- 
tion to recover commissions for effecting a sale of. 
timber, that an allegation that a purchaser was pro- 
cured through plaintiff’s efforts, at the agreed price 
which was paid to defendant, and that thereby the 
latter became indebted to plaintiff in a specified sum, 
is not a conclusion of law.°° And an allegation that 
a bill of exchange “was duly presented” is a state- 
ment of fact, indicating presentment according to the 
requirements of the law merchant;*! but there is au- 
thority to the contrary.?? 

Excuse for nonperformance by plaintiff.22 An al- 
legation that plaintiff has performed all the condi- 
tions of a contract, except in so far as they were 
waived by defendant, is insufficient unless the facts 
constituting the waiver are stated. So an allega- 
tion of performance, except as prevented by the other 
party, without stating facts showing the character 
or manner of the alleged prevention, is merely a con- 
clusion of the pleader.*® : 

[§ 27] (g) Breach.*® General allegations of 
breach of contract,** as that a party has broken a 


an instrument retaining title in goods 
sold until payment is made. Ste- 
phens vy. International Harvester Co., 
16 Ala. A. 612, 80 S 686. 

Sie: 
Fleet Corp. v. Galveston Dry Dock, 
ete., Co., 13 F. (2d) 607; Rauschen- 
berg v. Peeples, 30 Ga. AL 384, 118 SE 
409; Rubin v. Globe, etc., F. Ins. Co., 
119 Misc. 532, 196 NYS 657; Mc- 
Daniel v. Chiaramonte, 61 Or. 403, 122 


[a] Illustrations.—(1) In an ac- 
tion against plaintiff's former part- 
ner to recover an amount due him 
on account of overdrafts by defend- 
ant, an allegation that it was not in- 
tended, understood, or agreed by ei- 
ther of the parties that the dissolu- 
tion of the partnership should affect 
such indebtedness was merely a con- 
clusion. Silver v. Shoob, 26 Ga. A. 
31, 105 SE 312. (2) In an action on 
a ‘larceny insurance policy, allega- 
tions that it was the parties’ inten- 
tion to insure plaintiff against loss of 
any article worn by him personally, 
and that a set of false teeth was an 
article covered by the policy, were 
mere conclusions. Rubin v. Globe, 
etc, I. ans, Co, 1179 Mise? 532, 196 
(3) An allegation that a 
contract was intended to be a chattel 
mortgage “was a legal conclusion. 
McDaniel v. Chiaramonte, 61 Or. 403, 
122 P 33. 

10. California Bean Growers’ As- 
soe. v. C. H. & O. BY Fuller Co., 78 
Cal. A, 522, 248 P 967. 

is Equitable Mfg. Co. v. Howard, 
140 Ala. 252, 37 S 106. 

12. Jaccard v. Anderson, 32 Mo. 
188. 

13. Averments as to eee gen- 
erally see Contracts § 82 

14. Builders’ Material, ity Cox Ws 
J. B. Evans Constr. Co., 204 Mo. A. 
76, 221 SW 142; Montana Amusement 
Securities Co. v. Goldwyn Distribut- 
jing: Corp., 56 Mont. 215, 182 P 119 
(per Cooper, J.); Wainwright Vv. 
Queens County Water Co., 78 Hun 
146, 28 NYS 987; Ideal Brick Co. v. 
Gentry, 191 N. ©. 636, 132 SE 800. 

{a] Thus an allegation that a con- 


Ss. Shipping Bd. Emergency. 


tract was entered into for the benefit 
of the residents and taxpayers with- 
in a fire district, where no individual 
taxpayers are named and it is not 
alleged that the contract was for 
their benefit, or that it was intended 
to be for their benefit, is a mere legal 


conclusion. Wainwright v. Queens 
County Water Co., 78 Hun 146, 28 
NYS 987. 

[b] Indemnity bond.—Where a 


school contractor’s bond, which was 
made part of the complaint, was con- 
ditioned to indemnify the board of 
education only, an allegation that 
the bond was given for the protection 
of materialmen also is a conclusion 
of pleader. Ideal Brick Co. v. Gentry, 
191 N. C. 636, 132 SE 800. 

15. American Cereal Co. v. West- 
ern Assur. Co., 148 Fed. 77. 

16. Cole v. Levy, 212 App. Div. 
oe 208 NYS 481. 

17. Payment or tender see infra § 


Pleading performance of condi- 
tions: 
In contracts generally see Contracts 
§§ 848-857. 
Precedent to right of action or de- 
fense generally see infra § 383. 
18. See Contracts § 850. 
19. See Contracts §§ 851-855. 


20. See Contracts § 850 
21. Lusk Lumber Co. v. Inde- 
pendent Producers Cons., 35 Wyo. 


381, 249°’ P 790 [reh den 86 Wyo. 34, 
204) eer LOZO 

22. Canavan Bros. Co. v. Bend- 
heim, 128 NYS 435 [aff 148 App. Div. 
894 mem, 132 NYS 1123 mem]. 

[a] TIllustration.—In an _ action 
against guarantors on a contract, an 
allegation that plaintiff had substan- 
tially performed the contract is not 
an allegation of a mere conclusion 
of law, presenting no issue, and it 
is not necessary or proper to plead 
the evidentiary facts showing that 
performance was substantially com- 
plete. Canavan Bros. Co. v. Bend- 
heim, 128 NYS 435 [aff 148 App. 
Div. 894 mem, 132 NYS 1123 mem]. 

23. Bogardus v. Phoenix Mfg. Co., 
120 Ill. A. 46. 


24 McLeod v. Hyman, 272 Pa. 582, 
116 A 535. 

25. Penn Mut. L. Ins. Co. y. Mil- 
ton, 33 Ga. A. 634, 127.SE 798. 

26. Kronman yv. Public Nat. Bank, 
218 App. Div. 624, 218 NYS 616. 

27. Craigmiles vy. Steyerman, 27 Ga. 
A. 14, 107 SE 386. But see infra text 
and note 30. 


ais: Hughes v. Eccles, 160 NYS 
29. Doolittle v. McConnell, 178 


Cals 169%; “74 GPS 305. 
30. Chaney v. Long, 21 Ala. A. 55, 
1055S 719 ica eee den 213 Ala. 549. 


105 S 720 

ol, KNOX) Via RIVeELS HSC Atos 
630, 88 S 33; Graham v. Machado, 13 
N.Y. Super. 514, 

32. Harbison v. State Bank, 28 
Ind. 133, 92 ""“AmD" 1308: 

33. Generally see Contracts § 852. 

Pleading waiver of conditions gen- 
erally see infra § 36. 

34. Kronman vy. Public Nat. Bank, 
218 App. Div. 624, 218 NYS 616; Todd 
v. Union Casualty, BiG Or 70 App. 
Div. 52,74 NYS 1062; Smith v. Brown, 
17 Barb. CNDNo) 431, 

Allegations of waiver generally 
see infra § 36. 

35. Pratt Cons. Coal Co. v. Vint- 
son, 204 Ala. 185, 85 S 502; Kronman 
yv. Public Nat. Bank, 218° App. Div. 
624, 218 NYS 616; Duffy’ v. Bing, 217 
App. Div. 10, 215 NYS 755. 

36. Conclusions as to: 

Damages from Breach of contract see 

infra § 4 
Nonpayment see infra § 59. 

Release, waiver, or abandonment see 

infra § 36. 

Pleading breach of contract gener- 
ally see Contracts §§ 863-870. 

87. U. S.—U. S. v. George A, Ful- 
ees 6 F. (2d) 879 [aff 14 F. (2a) 

Ala.—Worthington v. Davis, 208 
Ala. 600, 94 S 806; Randolph v. Brad- 
ford, 204 Ala. 378, 86 S 39; De Leon 
Vv. Walters, 163 Ala. 499, 50S 934, 19 
AnnCas 914; Robinson v. Steverson, 
20 Ala. <A, 59, 100 S$ ere [certiorari 
den 211 Ala, 597, 100 Wagaee Pater- 
son v. Bridges, 16 Ala. A. 54, 75. S 260. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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contract,**® has violated the conditions and covenants 
of a contract,*® has not performed according to 
agreement,*® has failed to fulfill his obligations, *+ 
has repudiated the contract,*? has refused to carry 
out the terms of his agreement,*® or is in default,** 
without stating the facts constituting the breach, are 
mere conclusions of law. And where a contractor is 
sued for delay in completing a contract, an allega- 
tion that the delay was from causes beyond defend- 
ant’s control, without setting out the nature and 


cause of the delay, is insufficient.*® 


rier pleads an act of government as an excuse for vio- 
lation of a contract, it should plead facts showing 
that the act of the government was coercive in char- 
acter and one which it was required to obey.*® 
a complaint alleging that defendant “repudiated” the 
agreement, followed by the allegation that defendant 
‘notified the plaintiffs of its intention not to accept 
or pay for any of the merchandise,” is not objection- 


Ariz.mMallory v. Globe-Boston Cop- 
per Min. Co., 11 Ariz. 296, 94 P 1116. 
Ark.—Reese v. W. T. Rawleigh 
Medical Co., 172 SW 820. 
Cal.—Gause v. Pacific Gas, ete., Co., 
GO,Cale "Ay 360/212 P 922. 
Ga.—Parker v. Munn Sien, etc., Co., 
29 Ga. A. 420, 115 SE 926. 
Tll.—Farris v. Alfred, 171 Il. A. 


172. 

Ky.—Farmers’ Bank v. Bass, 218 
Ky. S13, 292 SW 489. 

La. pairs v. Standard Oil Co., 121 


S$ 73 

Mont: —Winnett Pac. Oil Co. v. Wil- 
son, 74 wont 318, 239 P 1040. 

N. Y.—Crossways Apartments 
Corp. v. Amante, 213 App. Div. 430, 
210 NYS 346; Blanchard Co. v. Rome 
Metallic Bedstead Co., 184 App. Div. 


DST, ola INPYIS 890 
Or.—Owen v. Leber, 12 Or; 136, 
228 P 927. 


Tex.—Boettler v. Tendick, 73 Tex. 
488, 11 SW 497, 5 LRA 270: Totten 
Beye, (Civ. AL) (27 Sw 2d) 


[a]. Ilustrations.—(1) An aver- 
ment that insured violated the con- 
struction of a beneficiary society by 
becoming intemperate in the use of 
liquor is a mere conclusion of the 
pleader.. Eminent Household of Co- 
lumbian Woodmen v. Payne, 18 Ala. 
A. 23, 88 S 454. (2) An allegation 
of the petition, in a suit for partial 
cancellation of an oil and gas lease 
and for alleged damages, in the ex- 
press words of thé contract, as to 
the obligation of the lessee to de- 
velop the leased lands, coupled with 
the further allegation that the lessee 
had not complied with that obliga- 
tion, was merely a legal conclusion 
and was insufficient to state a cause 
of action. Hart v. Standard Oil Co., 
Cha.) 12158 737. 

[b] “Willfully and wrongfully.”— 
In an action by a sublessee for fail- 
ure to deliver water to leased lands 
in*accordance with a conditional con- 
tract, an allegation that defendant 
“willfully and wrongfully” and in vio- 
Jation of its contract between plain- 
tiff’s lessor and the company did not 
furnish water involved a conclusion 
of law. Gause v. Pacific Gas, etc., Co., 
60 Cal. A. 360, 212,P 922. 

[ce] Breach of warranty.—A plea, 
in an action on a note given for an 
automobile purchased by a rural mail 
earrier, averring that it was warrant- 
ed to be fit for the purpose of carry- 
ing® mail over his rural route and 
that it was wholly unfit for the pur- 
pose and at times refused to run, 
states a mere conclusion and is de- 
murrable; it. should aver the par- 
ticular part wherein the machine was 
defective or unfit for the purpose for 
which it was bought. Farris v. Al- 
fred, 171 Ill. A. 172. 

[d] Allegations held not conclu- 
sions of law.—McCord v. Rogers, 211 
Ala. 76, 99 S 794; Eutaw Ice, etc., Co. 
Vv. Eutaw, 202 ‘Ala. 143, 79 S "609; 
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So where a ecar- 


clusion.® 


But 


Donnelly v. House, 160 Ala. 325, 49.8 
324: Harris v. Lumpkin, 136 Ga. 47, 
70 SE 869: Southern Wood Preserv- 
ing Co. v. Strain, 27 Ga. A. 332, 108 SH 
251; Wells v. Mason, (Tex. Civ. A.) 
258 SW 914. 

38. Hearn v. Gower, 1 Ga. A. 265, 
57 SE 916. 

39. Ala.—Worthington  v. 
208 Ala. 600, 94 S 806. 

Md.—Aitna Indemn. Co. v. George 
A. Fuller Co., 111 Md. 321, 73 A 738, 
74 A 369. 

Mo.—Johnson v. Crowley, (A.) 207 
SW 235. 

N. Y.—Schenck v. Naylor, 9 N. Y. 
Super. 675; Chauvraut v. Maillard, 4 
NYS 126; Woolley v. re eon: 58 
HowPr 480 [aff 87 N. Y. 605]. 

Or.—Johnson v. Stillwell, 90 Or. 
ste a OMea ook 

[a] Breach of warranty in deed.— 
An allegation that defendants 
“breached the said warranty in said 
deed” is a conclusion of law, unless 
coupled with appropriate averments 
of fact showing the manner in which 
such breach occurred. Johnson vy. 
Crowley, (Mo. A.) 207 SW 235, 236. 

40. Ala.—McAllister-Coman Co. v. 
Matthews, 150 Ala. 167, 43 S 747. 

Iowa.—Johnston v. Robertson, 179 
Iowa 838, 162 NW 66. 

Ky.—Thompson v. Edwards, 220 Ky. 
239, 294 SW 1095. 

N. Y.—Coffin hg Grand Rapids Hy- 
draulic Co., 61 .N.a/ Y. Super: 51,. 18 
NYS 782 [afe 136 N. Y. 655 mem, 32 
NE 1076 mem]. 

Or.—Greenberg v. German Ameri- 
canIns. .Co:., 83 “Or. -662, 1:60- P 536, 
1638 P 820; Barnard v. Houser, 68 Or. 
240,.18% P 227. 

Pa.—Exeter Mach. Works v. Ritter, 
7 Kulp 558. 

[a] Ilustrations.—(1) In an ac- 
tion for the price of goods, an answer 
merely alleging that the goods were 
not manufactured in compliance with 
the Food and Drug Act, as required 
by the contract, simply pleaded a con- 
clusion of law. Mutual Mfg. Co.. v. 
Moore, 137 Ky. 130, 125 SW 267. (2) 
An averment by defendant that goods 
were different from those which he 
agreed to purchase is a conclusion of 
law MecAllister-Coman Co. v. Mat- 
thews, 150 Ala. 167, 48 S 747. 

41. Van Schaick v. Winne, 
Barb. (N. Y.) 89. 

42. Rose v. Bristol, 174 App. Div. 
15, 160 NYS 335; ‘%*White v. Mary- 
land Casualty Co., 139 App. Div. 179, 
123 NYS 840. 

43. Du Pont Auto Distributors v. 
Du Pont Motors, 213 App. Div. 313, 
210 NYS 577; White v. Maryland 
Casualty Co., 139 App. Div. 179, 123 
NYS 840; Armstrong v. Heide, 47 
Mise. 609, 94 NYS 434. 

44, Excelsior Sav. Bank v. Camp- 
bell, 4 Thomps. & C. 549, 48 HowPr 
347 [aff 62 N. Y. 637 me 


Davis, 


16 


m]. 
45. Fike v. Stratton, 174 Ala. 541, 
56 S 929. 
46. Louisville, etc, R.s. Co. v. 


_able as pleading a conclusion of law.** 
contract provided for the giving of estimates as work 
progressed, an averment that an estimate was given. 
for a less amount than defendant was entitled to, in 
violation of the contract, was held not to state a con- 
clusion of law.*® 
ness of a slave, in an action for a breach of warranty 
of soundness, was held to be a statement of fact, and 
not of a conelusion.*® 

Statutory provisions. 
to plead in general terms that he has performed all 
the conditions contained therein®® does not authorize 
the pleading of a breach of contract as a legal con- 


[§ 28] (3) Duty and Violation Thereof.°? 
general rule is that an allegation of duty in terms, un- 
accompanied by a statement of the facts showing the 
existence of the duty, is a mere conclusion of law,°* 
unless there is a relation set forth from which the 


[49 C.J.] 55 


So where a 


And an averment of the unsound- 


A statute allowing a party 


The 


Murphy, 182 Ky. 136, 206 SW 268. 
47. Hanan _ v. Nemours Trading 
Corp., 187 NYS 169. 


48. Ripley County v. Hill, 115 Ind. 
316,.16 NE 156. 

49. Stone v. Watson, 37 Ala. 279. 

50. See statutory provisions; and 


Contracts § 850 


51. Oeceder v. Watt, 107 Or. 600, 214 
Bie byents 
52. Cross references: 


Breach of contract see supra § Qe 
Duties of agents and employees see 
infra § 55. ; 
Effect of conclusions of law support- 

ed by facts see supra § 19 
Performance of conditions precedent 

in contracts see supra § 26. 

53. Ala.—Alabama Fuel, etc., Co. 
v. Bush, 204 Ala. 658, 86 S 541; Bir- 
ming ham ResetewiCow Na Littleton, 201 
Ala. “141, 17'S 565. 

Cal.—Filarski v. Covey, 75 Cal. A. 
353, 242 P 874; Baisley v._Henry, 55 
Cal. A. 760, 204 P 399. 

Conn.—Martin v. Sherwood, 74 
Conn. 475, 51 A 526; Lang v. Brady, 
73 Conn. 707, 49 A 199; Atwood v. 
Welton, 57 Conn. 514, 18 A 322; Nick- 
erson v. Bridgeport Hydraulic Co., 46 
Conn. 24, 33 AmR 1; Hewison v. New 
Haven, 34 Conn. 136, 915 -AmD 7185 
McCune v. Norwich City Gas Co., 30 
Conn. 521, 79 AmD 278; Hayden Wa 
Smithville Mfev7Co., 29 Conn. 548; 
Bailey v. Bussing, 29 Conn. 1. 

Del.—Edmanson v. Wilmington, 
etce., Tract. Co., (Super.) 120 A 923. 


Fla.—Milligan v. Keyser, 52 Fla. 
Sole ke Sy OO le ns 
Ill.—Marcovitz v. Hergenrether, 


302 Ill. 162, 184 NE 85; New Staun- 
ton, etc., Coal Co. v. Fromm, 285 Ill. 
254, 121 NE 594; Schueler v. Muel- 
ler, 193 Ill. 402, 61 NE 1044; Holt 
v. Moline, 196 Ill. A. 235; Grabarski 
v. Stankowicz, 179 Ill. A. 45; Ward 
v. Danzeizen, 111 Ill. A. 163; Illinois 
Steel Co. v. McNulty, 105 Ill. A. 594; 
Wilson v. Baillargeon Interior Bldg.. 
Co,, 54-1. “AS 250: 

Ind.—Pittsburgh, etc., R. Co. v. 
Peck, 165 Ind. 537, 76 NE 163; Pitts- 
burgh, etc., R. Co. v. Lightheiser, 163 
Ind. 247, 71 NE 218, 660; Indianapolis, 
ete., Rapid Transit Co. v. Foreman, 
162 Ind. 85, 69 NE 669, 102 AmSR 
185; Ft. Wayne v. Christie, 156 Ind. 
172, 59 NE 385; Mackey v. Lafayette 
L&T. Co., v0 Inds yA 5951 20s IN By 
682; Chicago, etc., R. Co. v. Hamil- 
ase 42 Ind. A. 512, 85 NE 1044. 

e.—Sessions v. Foster, 123 Me. 
466. “123 A 898. 

Mo.—McPeak v. Missouri Pac. R. 
Co., 128 Mo. 617, 30 SW 170. 

N. J.—Long v. John Stevens Co., 73 
N. J. L. 186, 68 A 910; Neinaber v. 
Weehawken Tp., 70 N. J. L. 630, 57 
A 267; Bs v. Pennsylvania R. Co., 
45 N. J. 

N. Ye eat Coal Co. v. Frank- 
fort Gen. Ins. Co., 287 N. Y. 60. 142 
NE 352; Buffalo v. Holloway, 7 N. Y. 
493, 57 AmD 550, Seld. 25 [aff 14 
Barb. 101]; American R. Express Co. 


56 [49 C.J.] 


law raises the duty;°* and the same ruleapplies to a 
general allegation of the performance of a duty,°® 
and of a violation of duty,°® although it has been 
held that, where the facts showing the existence of 
a duty are set out, a breach of such duty may be 


averred by way of conelusion.** 
[§ 29] (4) Exemptions. 


es or execution. 
must be alleged.*§ ° 


[§ 30] (5) Characterization of Acts or Conduct 
Generally. Averments that the treatment of plain- 


tiff by defendant’s servant was 


that defendant cursed and abused plaintiff un- 
were unduly dis- 
that defendant’s 
ner was coarse and brutal and calculated to injure 
plaintiff;°? that an action was arbitrary or c¢a- 
pricious ;°* that a garnishee so answered as to create 
the conviction that title had not passed to her;®* 


mercifully;®° that defendants 
respectful and insulting ;°+ 


ee a 120 Misc. 501, 198 NYS 


He Murray v. WBisfeldt, 182 NYS 


R. I.—King v. Interstate Cons. R. 
oer Ome C Oye Ol oO om iO) MeARy AL 
Tenn.—Baker v. 
merminal Ra Cos 106 ‘Tenn. 7490, “61 
SW 1029, 53 LRA 474: Walker -v. 
Monger, 6 Tenn. Civ. A. 261. 


Bulls, (Civ. A.) 243 SW 577. 

Vt.—Clement v. Graham, 
290, 63 A 146. 

Wash.—Dufur _ v. Lewis River 
ene Cte CO So Wasi. 2/09) eb 4 

W. Va.-—Gorsuch v. Woolworth, 104 
W. Va. 98, 139 SE 472. 

Wis.—Oconto County v. Union Mfg. 
Co.. 190 Wis. 44, 208 NW 989. 

Wyo.—Lemos v. Madden, 28 Wyo. 
LPO Oe. FO 

Eng.—Dutton v. Powles, 2 B. & S. 
174. 110 ECL 174, 121 Reprint 1037 
atic. tao Lot deb, Cielo nko) 
Reprint 1043]; Cane v. Chapman, 5 
AL &) 647, 31, HCl 767,111 Reprint 
1310; Brown v. Mallett, 5 C. B. 599, 
57 ECL 599, 136 Reprint 1013; Met- 
ealfe v. Hetherington, 11 Exch. 257, 
156 Reprint 826. 

{a] Tllustration.—An allegation 
that cotton was sold by nonresident 
defendants, and that it was their duty 
to remit the proceeds to defendant 
bank, which was bound and obligated 
to pay the same to plaintiff, was a 
mere conclusion of law, and not an 
allegation of fact. Bowie First Nat. 
ian v. Bulls, (Tex. Civ. -A.) 243 SW. 

{b] Duties imposed by statute. 
(1) Allegations setting out duties cre- 
ated by statute have been held not to 
be allegations of fact. but conclusions 
of law. MacGuinness y. Allison Real- 


Louisville, etce., 


Bank v. 
{(tsy = NAG 


ty: CO,, 46 Misc..8> 93° NYS. 267. [att 
111 App. Div. 926 mem, 97 NYS 1141 
mem]. (2) In an action by t'he own- 


er of logs against a booming compa- 
ny for failure to account for logs sent 
down a river, the complaint, alleging 
merely that it became the duty of de- 
fendant to catch such logs, failing 
to allege any facts upon which the 
statutes predicate a booming compa- 
ny’s duty to care for logs, was de- 


murrable. Dufur v. Lewis River 
Boom, etc., Co., 89 Wash. 279, 154 P 
463. 


Conclusions as to duty to use care 
generally see Negligence § 631. 

54. St. Louis, etc., R. Co. v. Jamar, 
182 Ala. 554, 62 S 701. 


55. Bresee v. Dunn, 178 Cal. 96, 
172) PRP 387: 
56. Council v. Brown, 151 Ga. 564, 


107 SE 867. 
Conclusions as to: 
Contributory Bt Re gate? 
gence § 700. 


see Negli- 


It is not sufficient to al- 
lege merely that certain property is exempt from tax- 
The facts showing the exemption 
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that certain conduet conclusively shows an intention 
not to make certain payments;°° that plaintiff’s char- 
acter was bad;°° that a trustee accepted the trust ;°* 
that executors had repudiated their trust;°* that 
a foreign corporation was doing business within the 


state;®® that a policyholder was in good standing 


“outrageous ;’’>° 


man- 


ae renes. generally see Negligence § 
648, 


57. Merchants’ Bank v. Sherman, 
215 Ala. 370, 110 S 805; Louisville, 
etc., R. Co. v. Robinson, 213 Ala. 522, 
105 S 874; Alabama Fuel, etc., Co. v. 
Bush, 204, Ala. 658, 86S 541; Bir- 
mingham R., ete., Co. v. Littleton, 201 
Ala. 141, 77 S 565; Alabama Western 
R. Co. v. Madison, 16 Ala. A. 588, 80 S 


162. 

58. U. S.—Kennedy v. McKee, 142 
U. S. 606. 12° SCE 308.735 TL. ed. tat. 
ja tee OY. v. Wheeler, 34 Ark. 
HN rea 4g v. Delavan, 

Ky.—Fort v. Kremer, 177 Ky. 120, 
197 SW 538; Olahams v. Oldhams, 
141. Ky. 526,.133 SW 232. 

Nebr.—Bell v. Sherer, 12 Nebr. 409, 
11 NW 861. 

R. I1.—MecTwiegan v. Hunter, 19 R. 
I. 68, 31 NW 698. 

Wis —Quinney v. Stockbridge, 33 
Wis. 505. 

59. Atlantic Coast Line R. Co. v. 
Thomas. 14 Ga. A. 619, 82 SH 299. 

60. Claunch vy. Claunch, (Tex. Civ. 
A.) 203 SW 930. 


17 Iowa 


61.) Raider’ we Dixie Inn; 198" Ky. 
152. 248 SW 229. 

62. Rvlie v. Stammire, (Tex. Civ. 
A.) 77 SW 626. 

63. Morley v. Wilson, 261% Mass. 
269. 159 NE 41 [certiorari den 276 


U. S.-625 mem, 48 SCt 320 mem, 72 L. 
ed. 738 mem]; Bunten v. Rock 
Springs Grazing Assoc., 29 Wyo. 461, 
215 P 244: Ricketts v. Crewdson, 13 
Wyo. 284, 79 P 1042, 81 P1. 

Bitzer v. Washburn, 121 Iowa 
462. 96 NW 978. 


eer ee pepe? v. McLanahan, 203 Pa. 

6G. Fremont County School Dist. 
nie 2 Vv." Shuck, 49° Colo.7626, 113) 2 
Liga bile 

67. Millspaugh v. Cassedy, 196 
App. Div. 731, 188 NYS 285. 

68. Matter of Watson, 163 App. 
er 41, 148 NYS 525, 13 Mills Surr. 
167. 

69. Hurst v. Fitz Water Wheel Co., 


1197 Ala. 10, 72 S 314; American Guar- 


anty Co. v. State Bank, 244 Il. 
70. People’s Mut. Assur. 


A. 16. 
Fund v. 


Boesse, 92 Ky. 290, 17 SW 6380, 13 
KyL 660. 
71. Kellogg v. New Britain, 62 


Conn. 232, 24 A 996. 

72. Brown v. Thomas Blackwell 
Coal, ete, Co., 124 Ky. 324, 99 SW 
299: Kubinak v. Lehigh Valley R. Co., 


TOON De D488) 05 CASA 3s 

73. Kubinak v. Lehigh Valley R. 
Co., isupre. 

74. Kubinak v. Lehigh Valley R. 
Co., supra. But see infra text and 
note 96. 


75. Wells v. Sheets, 213 Ky. 438, 
281 SW 159. 
76. Sbarboro v. New York Health 


with an insurance company;*° that a certain use was 
reasonable;‘! that persons were “invited,”*? “in- 
duced,”*? or “lured”?+ to go on certain premises; 
that an act was done “by the permission” of a city ;7° 
that a party was justified in doing what he did;7® 
that a party was prevented from doing certain acts 
or exercising certain rights;*7 that plaintiff was au- 
thorized to procure a purchaser for defendant’s prop- 
erty;’® that an issuance of corporate stock was au- 
thorized by appropriate corporate action;*® that a 
publication was 
evicted;** that a person adopted a child;*? and other 
similar characterizations of acts and conduct,®* 
are mere conclusions of law. 


hbelous;°° that a lessee was 


Denpt., 26 App. Div. 177, 49 NYS 1033. 
77. Donley v. West, (Cal. A.) 189 


PAO eZ 

78. Olney v. Bishop, 13 Ariz. 336, 
114 P 559. 

79. Scranton Axle, etc., Co. v. 


Branton Bad. of Trade, 29 Pa. Dist. 


80. McGregor v. State Co., 114.S. 
C. 48, 103 SE 84. 

Pleading in actions for libel or 
slander generally see Libel and Slan- 
der §§ 325-455. 

81. Roll v. Howell, 9 Ala. A. 171, 
62 S 463; Pinching v. Wurdeman, 56 
Apps.(D.oG. ) 4223, 12: &. Caeles 


sn 341 Bell v. Elrod, 150 Ga. 709, 105 
83. See cases infra this note. ba 
[a] Conclusions of law.—(1) That 


the directors of a corporation were 
controlled by plaintiff to the latter’s 
benefit and to the detriment of the 
minority stockholders. Atlantic Re- 
fining Co. v. Port Lobos Petroleum 
Corp., 280 Fed. 934. (2) That defend- 
ants maliciously ‘caused, required, 
procured, influenced, persuaded, in- 
duced, and compelled” the breach of a 
contract by a party thereto. Gulf, 
etc.,.. RCo... vi Cities. Serve tCon aes 
Fed. 946, 951. (3) That plaintiff was 
compelled to pay a judgment. Mary- 
land Casualty Co. v. Price, 231 Fed. 
397, 145 CCA 391, AnnCasi917B 50 
[aff 224 Fed. 271]. (4) That plaintiff 
“contributed to the obstructions com- 
plained of.’ Brown v. Alabama 
Great Southern R. Co., 191 Ala. 500, 
506, 67 S 702. (5) That it was the 
custom and usage of newspapers in a 
certain city to treat and deal with 
routes and the business connected 
therewith as property. Boehm v. 
Spreckels, 183 Cal. 239, 191 P 5.” C6) 
That some signers of a paving peti- 
tion subsequently protested against a 
paving ordinance, without alleging 
how the reconsideration or protest 
was made. Dawson v. Bolton, 166 Ga. 

232, 143 SE 119. (7) That a-factor 
depressed the price and grade of cot- 
ton so that others might purchase it 
at low valuation to defendant's dam- 
age. Myers-Fryer Co. v. W. C. Brad- 
ley Co.; 35) Gai A.’ 788134 SH 792) 
(8) That a railroad employee and the 
railroad were engaged in interstate 
commerce. Medlock v. McAdoo, 26 
Ga. A. 92,,.105 SE- 643. (9) That a 
carrier held out a train to the public 
as vestibuled. Pittsburgh, ete, R. 
Co. v. Schepman, 171 Ind. 71, 84 NE 
988 [rev (A.) 82 NE 998]. (0) That 
plaintiff “permitted” her husband to 
use and control her property and 
claim its ownership, and “by her said 
acts and conduct and representations 
hel . [him] out to 

the public” as the owner. Teagar v. 
Woodbine First Nat. Bank, 198 Iowa 
107,-109, 199 NW 250. (11) That de- 
fendants removed plaintiff from their 


ae ES eee nearer 
Tor later casos, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 30-31] 


Allegations held not conclusions of law. 
other allegations that have been held to be statements 
of fact and not mere characterizations of acts and 
conduct by way of conclusion®* are allegations: 
plaintiff became of ill repute ;*> that defendant alien- 
ated the affections of plaintiff’s husband;%* that an 
administrator has wasted and misappropriated as- 
sets ;S* that an officer levied on certain property;**® 
that a broker “made or brought about” a sale;8® that 
gzoods subject to duty were not “mentioned” to the 
collector ;°° that defendants did not jointly commit 
the acts complained of ;°1 that a party was obliged to 
pay asum stated upon a judgment ;°? or that an ani- 
It has also been held that 
an allegation that a bank commissioner’s refusal to 
allow the incorporation of a: bank was contrary to 
the facts, unreasonable, and arbitrary could not be 
treated as a conclusion of law when the facts on 
which the commissioner based his determination were 


mal was well cared for.?? 


inn in an improper manner. Raider 
v. Dixie Inn, 198 Ky. 152, 248 SW 
229. (12) That a patentee did not use 
reasonable measures to prevent non- 
licensees from using the patent. AI- 
exander v. American Encaustic Til- 
ing Co., 61 Misc. 190, 113 NYS 261: 
Alexander v. Mosaic Tile Co., 113 NYS 
265. (13) That cancellation of an in- 
surance policy was made “in disre- 
gard of the rights of plaintiff,’’? an in- 
surance broker. Eckert v. Pathé 
Fréres, 174 NYS 740 [aff 184 App. 
Div. 937 mem, 170 NYS 1089 mem]. 
(14) That work was commenced 
promptly. Forrester Vv. Hauser 
Constr. Co;, 116 Or; 222,7240 P 873. 
(15) That the conduct of defendant 
amounted to a desertion. Smythe v. 
Smytne, 80 Or. 150, 249 P 516 e156 2 
785, AnnCasi918D 1094. (16) That 
liquidating trustees of a- corporation, 
provided for by statute, were dis- 
charged. Major v. American Malt, 
etc., Co:, 110 Mise: 132, 181 NYS: 152. 
(17) That dynamite caps were im- 
properly stored. Eaton v. Moore, 111 
Va. 400, 69 SE 326. (18) -That-a cor- 
poration was maladministered or mis- 
managed. Curtiss v. Dean, 85 Wash. 
435, 148 P 581. (19) That an auto- 
mobile was under the control of de- 
fendant. Rodriguez v. Nicole, 7 Porto 
Rico Fed. 418. (20) Other illustra- 
tions of conclusions of law. Hines 
v. Mikell. 259 Fed. 28, 170 CCA 28; 
Worthington v. Davis, 208 Ala. 600, 
94 S 806; Louisiana Lumber Co. v. J. 
W. Farrior Lumber Co., 9 Ala. A. 
383. 63 S 788; Citizens’ Bank v. Lud- 
owici, 24 Ga. INS 201, 100 SE 229; Bab- 
eock v. Chicago R. Wood Til. 16, 
155 NE 773; Jennings v. Peoria Coun- 
ty, VOGAL. As 195; Pullman. Coy -v. 
Vinegar Bend Lumber (Borovets fe Loa Wh yor 
93; Henry v. Gant, 75 Ind. A. 218, 
129 NE 408; Connecticut Mut. L. Ins. 
Co. -v.. King. 47 Ind. A: 587, 93 NE 
1046: Bickel v. Henry Bickel Co., 184 
Ky. 582, 212 SW 602; Gilbert v. Gil- 
bert, 158 Ky. 58, 164 SW 316; Arent 
Vv. Monroe Bank Liquidating ‘Comrs., 
1388 La. 134, 62 S 602; Williams v. 
Nona Mills Co., 128 La. 811, 55 S 414; 
Tuell v. Marion, 110 Me. 460, 86 A 
980, 46 LRANS 35; Clair v. Colmes, 
245 Mass. 281. 139 NE 519; Steele v. 


Bliss, 170 Mich. 175, 134 NW 1013, 
bet UNIWi oo os Custer v. Kroeger, 
(Mo.) 248 SW 770; Collins v. 


Jaicks Co., 279 Mo. 404, 214 SW 391; 
Lawton y. Ruthrauff, 219 App. Div. 
267, 219 NYS 655; Webster v. Roe, 
212 App. Div. 756, 210 NYS 366 [rev 
124 Mise. 110, 207 NYS 102 (aff 241 
N. Y. 570 mem, 150 NE 559 mem)]; 
Meisel v. Central Trust Co., 179 App. 
Div. 795, 167 NYS 143 [aff 223 N. Y. 
589 mem, 119 NE 1059 mem]; Okla- 
homa Pub. Co. v. Kendall, 96 Okl. 194, 
221 P 762; O’Donnell v. Neely, 66 Pa. 
Super. 351; Fitzpatrick v. Rogan, 28 
Wyo. 231, 203 P 245. 

84. Ala.—Bartlett v. Chaviers, 14 
Alan A. 279, 69 S975. 


PLEADING 


Among | not shown.®4 


That 
conclusion.?® 


act was 


Ga.—Lemon v. Lemon, 141 Ga. 448, 
81 SE 118; Rovner v. Roberts, 23 Ga. 
A. 132, 99 SH 310. 

Ill.—Becker  v. HU eave 

Son 


Sanitary 
Dist., 194 Tll. A. 


Ind.—Adams Co. v. Federal Glass” 


Co.. 180 Ind. 576, 103 NE 414; Cum- 
berland Tel., etc... Co. v. Hatter, 44 
Ind. A. 625, 89 NE 912. 

La.—West Monroe State Bank v. 
Calvert, 2 La. A. 662. 

Mo.—Meierhoffer v. Swenson, (A.) 
223 SW 630: Meierhoffer v. Kennedy, 
204 Mo. A. 351, 223 SW 624. 

N. Y.—Farnham v. Le Bolt, 133 
App. Div. 520, 117 NYS 730, 136 App. 
Div. 984 mem, 120 NYS 1123 mem; 
Eisner v. Pringle Memorial Home, 
130 App. Div. 559, 115 NYS 58. 

[a] Statements of fact.—(1) That 
the United States had taken land. 
Portsmouth Harbor Land, ete., Co. v. 
WieS., 250) Ue SHS2Ty 4385S Ctel355 67 
L. ed. 287 [rev 56 Ct. Cl. 494 mem]. 
(2) That a husband took his wife to 
live with his mother and sister who 
insulted, mistreated, and humiliated 
the wife and made her feel that she 
was not welcome. Spafford v. Spaf- 
ford, 199 Ala. 300, 74 S 354, LRA1917D 
US. PAGO That oil tanks were improp- 
erly hooped, and therefore burst. 
Rock Oil Co. v. Brumbaugh, 59 Ind. 
A. 640, 108 NE 260. (4) That relator 
in an action against a notary and the 
surety on his bond, when making a 
loan, relied upon the notarial cer- 
tificate and accepted as genuine an 
affidavit of the purported affiants. 
State v. Webb, 177 Mo. A. 60, 164 SW 
184. (5) That a detective caused 
plaintiff’s wrongful arrest, ‘“‘while act- 
ing as such private detective as afore- 
said.” Lamb -v. U. S. Fidelity, etc., 
Co., 162 NYS 138, 141. 

85. Waite v. Aborn, 60 App. Div. 
beds 69ENYS: 967. 


86. Coker y. Coker, 209 Ala. 295, 
96 S 201. 

87. Willis v. Tozer, 44S. C, 1,21 
SE 617. 


Conversion generally see infra § 44. 

88. Hastings First Nat. Bank v. 
Rogers, 13 Minn. 407, 97 AmD 239; 
Rohrer v. Turrill, 4 Minn. 407. 

89. Hughes v. Bickley, 205 Ala. 
619, 89. S 33. 

90. U.S. v. One Blue Taffeta Eve- 
ning Coat, etc., 237 Fed. 703. 

91. Carter v. Shugarman, 197 Ala. 
BS AUS: Sy 

92. Travelers’ Ins..Co. v. Hallauer, 
131 Wis. 371, 111 NW 527. 


93. Ash v. Beck, (Tex. Civ. A.) 68 
SW 53. 

94. Weer v. Page, 155 Md.’ 86, 141 
A 518. 

95. See supra text and notes 72-74. 

96. Coburn v. Swanton, 95 Vt. 320, 
115 A153. See Alabama By-Products 


Corp. v. Cosby, 217, Ala. 144, 115 § 
31 (an averment that a child, injured 
on defendant’s premises, ‘‘was invit- 
ed to be and play” there is a state- 


[§ 31] (6) Purpose and Intent.°” 
held that the intention with which a party does an 
act may be alleged directly as a fact,°*’and that an 
averment that an agreement was made and accepted 
for a specified purpose is a statement of fact.°® But 
as a general rule a mere averment that an act was 
done with a certain purpose or intent, without a 
statement of the facts showing 
tent, is a conclusion of law,+ 
an averment that certain things were not within the 
intention of the parties.? 

“Willful” and ‘‘malicious.” 
“malicious” 
“willful,”’* states merely a conclusion, as does an 
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Contrary to the rule above stated®’ 
it has been held that an allegation that defendant 
“requested, lured, and induced” plaintiff to go on 
certain premises is a statement of fact, and not a 


It has been 


such purpose or in- 
and the same is true of 


An averment that an 
or done ‘“maliciously,”*? or was 


ment of fact). 

97. Intent to do something in fu- 
ture see infra § 66. 

98. Davis v. Farmers’, 
36 Ga. A. 415, 1386 SE 816; 
Davis, 4 Minn. 197; 
Kavanaugh Knitting Co.. 226 N. Y. 
185, 123 NE 148. See Wommack v. 
Wommack, 150 Ga. 401, 104 SE 421, 
422 (a petition alleging that defend- 
ants’ intestate bought the land in 
controversy with plaintiff's money 
and took the title in his own name, 
“intending all the while that the land 
should be your petitioner’s land; the 
same being bought by his said father 
for petitioner,’ was not subject to de- 
murrer as pleading a conclusion). 

Pleading intent to defraud: 
Generally see infra § 38. 

Creditors see Fraudulent Conveyances 

§ 681 note 5. - 

99. John Johnson Constr. 
Jamestown, 188 NYS 828. 

1. U. S—Swan v. Pomona Con- 
solidated Water Co., 28 F. (2d) 971. 

Cal.—Colburn v. Burlingame, 190 
Cal. 697, 214 P 226; Wyatt v. Arnot, 
7 Cal. A. 221, 94 P 86. 

Ky.—Mattingely v. Brents, 155 Ky. 
570, 159 SW 1157. 


etc.. Bank, 
Wileox v. 
Kavanautvh v. 


Costve 


Mo. —Harelson v. Tyler, 281 Mo. 
383, 219 SW 908. 
Okl.—Tobin v. Shawnee, 95 Okl. 


297, 219 P 896. 

[al Conclusions of law.—(1) That 
a controlling stockholder intends to 
engage in an unlawful business. 
Swan v. Pomona Consolidated Water 
Cor, 28. Need) 9. L(y mhatede= 
fendant proposed to take and spread 
subterranean water on land and 
waste. Coachella Valley County Wa- 
ter Dist. v. Stevens, (Cal. A.) 266 P 
341. (3) That a municipality intends 
to proceed under a void lease. Ellis 
Landing, ete., Co. v. Richmond, 70 
Cal. A. 720, 234 P 336. (4) That a 
lessee’s purpose in leasing the prem- 
ises was to secure a monopoly of the 
livery business in the city. | Matting- 
Hy ack Brents,) 1553Ky. 15 70,0159 SW 

Pleading intent to defraud creditors 
see Fraudulent Conveyances § 681 
note 9 

2. Perry v. Woodberry, 26 Fla. 84, 
7S 483. 

3. Goodman v. Ashton. 
Div. 769, 208 NYS 83; Peabody v. 
Travelers’ Ins. Co., 210 ‘App. Div. 261, 
205 NYS 536 [aff 240 N. Y. sya lbe 148 
NE 661]; De Jong v. B. G. Behrman 
Co., 148 App. Div. 37, 1831 NYS 1083; 
McGuire v. Carlyle, 6 Tenn. Civ. A. 


211 App. 


a. Wyatt verArmmot, 2c ‘Caly ANN2 21, 
94 P 86; Peabody v. Travelers’ Ins. 
Co., 210 App. Div. 261, 205 NYS 536 
[aft 2409 ING Ye > suite 148 NE 661]; 
Edgefield County v. Georgia-Carolina 
Power Cons LUAGSe Clr line OSes me Olt 
oe v. Carlyle, 6 Tenn. Civ. A! 
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averment that an act was “without malice.”> On the 
other hand it has been held that in a libel suit a 
general averment that a defendant “recklessly and 
willfully” published the alleged libelous article is 
sufficient,® since to have stated the facts showing the 
animus of defendant would have been to plead the 
evidence.? 

Good or bad faith. It has been held that good faith 
or bad faith, when constituent and essential in a 
cause of action or defense, is a fact and may be al- 
leged as such.* But it has been held in some cases 
that a mere averment that a party acted in bad 
faith,® or did not act in good faith,?° without stating 
the facts on which the averment is based, is a conelu- 
sion of law, and insufficient. 

[§ 32] (7) Diligence or Laches. It is, as a rule, 
not sufficient to allege generally that due diligence 
has been used, but the facts constituting dilgence 
must be set out.1+ So a mere allegation that a party 
was guilty of laches is a conelusion of law.?? 


PLEADING 


[$§ 31-36 


the performance of conditions precedent is essential 
to a right of action or defense, the facts constituting 
the performance must be stated, and it is not suffi- 
cient to allege generally that all the conditions were 
performed.** 

[§ 34] (9) Readiness and Willingness. An alle- 
gation of readiness and willingness to perform an act 
is not a conclusion but an averment of a fact.1® 

[§ 35] (10) Ratification. A mere averment that 
a party ratified an act, without facts showing what 
was done, is a conclusion of law,?® although some au- 
thorities have held that such an averment is a state- 
ment of an ultimate fact.1* 

[§ 36] (11) Release, Rescission, Waiver, and For- 
feiture or Abandonment. An allegation that one 
party released another from liability is a mere legal 
conclusion.t® In some jurisdictions an allegation 


‘that conditions or rights were waived is considered 


a conclusion of law,?® as is an allegation that a con- 
tract was waived, abandoned, and rescinded;?° that 


[§ 33] (8) Performance of Conditions.1° 


5. Jones v. Pickard, 101 Misc. 117, 
166 NYS, 721. 

6. San Antonio Light Pub. Co. v. 
rare 52) Dexy CivereA, 2225) 213 3S We 
94 Sonerally see Libel and Slander § 


7. San Antonio Light Pub. Co. v. 
erry bcd 62 -Texe Civ npAn (22enL Loe SVs 

Pleading matters of evidence gen- 
erally see supra § 16. 

8. Kavanaugh v. Kavanaugh Knit- 
ting Co., 226 N. Y. 185, 183 NE 148. 
See Rogers v. American Nat. Ins. Co., 
145 Ga. 570, 89 SE.700; U.S. Fidelity, 
etc., Co. v. Corbett, 35 Ga. A. 606, 
134 SE 336 (in both of which cases 
allegations of bad faith on the part 
of an insurance companv in refusing 
to pay in accordance with the terms 
of the policy were held not to be con- 
clusions of law. when considered with 
the allegations). Compare Chance V. 
Commercial Credit Co., 30 Ga, A. 543, 
118 SE 465 (where allegations made 
as a basis for recovery of attorney’s 
fees, that defendants acted in bad 
faith and had been stubbornly liti- 
gious, were held demurrable as con- 
clusions). But see cases infra note 9. 

Alleging that person is bona fide 
holder of instrument see infra § 64. 

9. Nauss v. Nauss Bros. Co., 195 
App. Div. 318, 187 NYS 158: Carns 
venibassick, 187 App. Divi's 280) 1275 
NYS 670; Davidson v. Buchanan, 164 
App. Div. 352, 149 NYS 640. 

10. Lavelle v. Julesburg, 49 Colo. 
290, 112 P 774. 

11. Ind.—Harrington v. Witherow, 
2 Blackf. 37. 

Iowa.—Leas v. White, 15 Iowa 187. 

Kan.—MeclIntyre v. American Sure- 
ty, -Co.,) 97 ' Kan. 629, 156 PP 690,+692 
hey Cyc}. 

Ky.—Wakefield v. Georgetown First 
Nat. Bank, 40 SW 921, 19 KyL 426. 

Or.—Forrester vy. Hauser Constr. 
Co., 116 Or. 222, 240 P 873. 

Tex.—Goodwin v. Simpson, (Civ. 
A.) 136 SW 1190. 

[a] An averment that a claim has 
been prosecuted with diligence is a 
conclusion of law. Wakefield _ v. 


Georgetown First Nat. Bank, 40 SW 
921,19 KyL 426. 
[b] Averment that suit was 


brought and execution issued “in due 
time” is a conclusion of law. Puthuff 
v. Howe, 3 KyL 758, 11 Ky. Op. 599. 

[c] Facts held sufficiently, alleged. 
—A petition, in an action begun in 
1905 for the recovery of money paid 
in 1901, on the ground of fraudulent 
representations, which alleges that 
plaintiff had no means of ascertain- 
ing the fraud until 1904, is sufficient 
as against an exception averring that 


Where 


the allegation of diligence to pre- 
vent the running of limitations was 
but a conclusion. Goodwin v. Simp- 
son,;’(Tex, ‘Civ. A.) 136: SW 1190: 

12. Petrucci v. Holler, 73 Colo. 
279, 215 P 150; Reichelt v. Ander- 
son, 222°Tll)A- 6 

13. Conditions precedent in con- 
tracts see supra § 26. And see gen- 
erally Contracts §§ 850-855. 

14. Cal.—Rhoda v. Alameda Coun- 
ty, 52 Cal. 850; Burrell v. Haw, 40 
Cal. 373; Peo. v. Jackson, 24 Cal. 630. 

Minn.—Biron v. St. Paul Water 
Comrs., 41 Minn. 519, 48 NW 482. 

Mont.—Billings First Nat. Bank v. 
Custer County, 7 Mont. 464, 17 P 551. 

Nebr.—McCullough v. Colfax Coun- 
ty, 4 Nebr. (Unoff.) 543, 95 NW 29. 

N. Y.—Hatch v. Peet, 23 Barb. 575; 
Miller v. Buffalo, Sheld, 490; Speare’s 
Sons Co. v. Casein Co., 53 Misc. 58, 
103 NYS 1015; Glover v. Tuck, 24 
Wend. 158. 

Tex.—Sanger v. Amarillo First Nat. 
Bank, (Civ. A.) 170 SW 1087 

15. Malone v. Reynolds, 213 Ala. 
681, 105 S 891; Wilson v. Clark, 35 
Tex, 'CivojsA% 92° 79 SW 649. 

16. U. S.—Feaster v. Southern R. 
Cosby E20)" 540: 

Ala.—Farley Nat. Bank v. Hender- 
son, 118 Ala. 441, 24 S 428. 

Cal.—George v. Security Trust, etc., 
Bank, (A.) 267 P 560. 

Ind.—Funk v. Rentchler, 134 Ind. 
68, 33 NE 364, 898; Copenrath v. 
Kienby, 83 Ind. 18. Contra Voiles vy. 
Beard, 58 Ind..510; Carter v. Pom- 
eroy, 30 Ind. 438. 

La.—Hodges v. Lyon, 154 La. 635, 
98 S 49. 

Mo.—Drovers’ Live Stock Commn. 
Co. v. Wilson County Bank, 95 Mo. 
A. 251, 68 SW 967. 

Nebr.—Markey v. Sheridan County 
School Dist. No. 18, 58 Nebr. 479, 78 
NW 932. 

Pa.—Martin Co. v. Williams, 30 Pa. 
Super. 298. 

Wis.—Lauenstein v. Fond du Lac, 
28 Wis. 

Ratification of act of corporate 
agent see infra § 55. 

17. Sumid v. Cairns, 25 Ariz. 597, 
220 P 1084; Pollitz. v. Wabash R. Co., 
207, N..Y. 113, 100 NEY721. See San 
Antonio Light Pub. Co. v. Moore, 46 
Tex, Civ, As 259s eS We oo’ “(an 
averment that a contract was re- 
newed, ratified, and affirmed was not 
objectionable when considered in con- 
ce re the other averments). 
ae v. Henry, 96 Ala. 


454° salsl AS 
Til.—Corwin v. Shoup, 76 Ill. 246; 
Cairo; ete:, Ri) Confy. » Dodger 72 4e0l1. 


2533 Woods v. Gamper, 203 Tll. A. 187: 
Ind.—Kelso v. Fleming, 104 Ind. 


a cause of action was compromised and settled ;22 


180, 3 NE 830; Marshall v. Mathers, 
103 Ind. 458, 3 NE 120. 

Md.-—Adtna Indemn. Co. v. George 
A. Fuller Co., 111 Md. 321, 73 A 738, 
74 A 369. 

N. Y.—Hatch v. Peet, 23 Barb. 575. 

Tex.—Glasscock v. Hamilton, 62 
Tex. 143. 

19. Ala.—National Life, etc., Ins. 
Co. v. Moore, 216 Ala. 554, 114 S 45; 
Holloway v. Darden, 168 Ala. 256, 53 
S$ 187; Mountain Terrace Land Co. v. 
Brewer, 165 Ala. 242, 51 S 559; West- 
ern Union Tel. Co. v. Heathcoat, 149 
Ala. 623, 43 S 117; Cassimus v. Seot- 
tish Union, etc., Ins. Co!, 135 Ala. 256, 
33 S 163. 

Ind.—Crafton v. Carmichael, 29 Ind. 
A. 320, 64 NE 627 

Towa.—Barrett v. Des Moines Mut. 
Hail, etc., Ins. Assoc., 120 Iowa 184, 
94 NW 473. 

Ky.—Bishop v. Lawrence, 85 Ky. 
25, 2 SW 499, 8 KyL 643 

Mo.—Lewis v. McMahon, 307 Mo. 
552, aut SW 779. 

N. Y.—Stevens v. Mutual L. Ins. 
Co., 183 App. Div. 629, 171 NYS 296 
[rev on other grounds’ 227 Ne Y. 524) 
125 NE 682]; Potts v. Lambie, 138 
App. Div. 144, 122 NYS 935 [rev 65 
Mise. 334, 121 NYS 384]; Pope Mfg. 


Co. v. Rubber Goods Mfg. Cok aid. 
App. Div. 341, 97 NYS 73; Ward v. 
Brady, 63 Mise. 435, 116 NYS 456; 


Speare’s Sons Co. v. Casein Co., 53 
Mise. 58, 103 NYS 1015 
Oh.—Unitea Firemen’s Ins. Co. v- 


-Kukral, 7°Oh. Cir. Ct: 356,'4 Oh. Cir: 


Dec. : 

Okl.—Adams v. Hine, 131 Okl. 182, 
268 P 217. 

on. Zorn v. Livesley, 44 Or. 501, 


75 P 1057. 


[a] Tllustration.—An allegation 
that plaintiff “waived any and all 
rights which may 


[he] 

have had under” the ‘statute, prohibit- 
ing the unauthorized use of the name 
or picture of any person for adver- 
tising purposes, is a mere conclusion 
of law. Wyatt v. Wanamaker, 58 
Mise. 429, 434, 110 NYS 900 [aff 126 
App. Div. 656, 111 NYS 90]. 

[b] Breach of contract.—An aver- 
ment of a plea that plaintiff waived 
defendant’s breach of contract is a 
conclusion of the pleader. Southern 
eae Co. v. Long, 15 Ala. A. 286, 73 

Discharge or extinguishment of 
liens see infra § 60. 

Payment or tender see infra § 59. 

20. Phinney v. New York Mut. L. 
Ins. Co., 67 Fed. 493; Willey v. Cam- 
eron, 217 App. Div. 651, 217 NYS 248. 

21. Silver v. Rebhun, 134 App. Div. 
982, 119 NYS 1145; Goffe v. Jones, 
132) App. Div. 864, 117 NYS 407. 


——————————— ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 36-38] 


that legatees renounced their legacies;??2 or that a 
corporation’s right to do business was ‘forfeited for 
On the other hand 
it has been held that an allegation of waiver is a 
statement of an ultimate fact;?* and the same rule 
has been applied to an averment that the parties to 
a contract rescinded it,?> or by mutual agreement 
surrendered their rights thereunder.?® 
gation that, by mutual consent, an insurance policy 
was canceled has been held a statement of an ulti- 


nonpayment of a franchise tax.?# 


mate fact.?7 


McDonald’s Suce., 154 La. 1, 
262. 


Bunn v. Laredo, (Tex. Civ. A.) 
213 SW 320. 

24. Jonas v. West Palm Beach, 76 
Fla. 66, 79 S 438; Brinkman v. Em- 
pire Gas, ete., Co., 120 Kan. 602, 245 
P107; Macfarland v. West Side Impr. 
Assoc., 56 Nebr.-277, 76 NW 584; Bay 
View Brewing Co. v. Grubb, 24 Wash. 
263; 62.5) 10912 

[a] Illustration.—(1) An allega- 
tion in a declaration on a note that 
defendant “waived demand, protest 
and notice of demand, nonpayment 
and protest” is a statement of an 
ultimate fact. Williams v. Peninsu- 
lar "Grocery 'Co.,1'73" Fla. 937, 19435 075 
i oan To same effect Bay View 
Brewing Co. v. Grubb, 24 Wash. 163, 
63 P 1091. (2) An-—allegation that 
the grantor of a lease waived the 
privilege of forfeiture is an allega- 
tion of fact, and not a legal conclu- 
sion. Brinkman v. Empire Gas, etc., 
Co., 120 Kan. 602, 245 P 107. 

25. Green v. Darling, 73 Cal. As 
700; 239° P70: 
208 Ala. 481, 


26. Adler v. Jones, 
94S 816. 

27. 5 ern L. Ins. Co. v. Russell, 
208 Ala. 559, 94 S 748. 

28. Grignon v. Shope, 100 Or. 611, 
USTEE volts 1 Ste} 02 0. 

29. Stannard v. Aurora, etc., R. 
Co., 220 Ill. 469, 77 NE 254 (so holding 
of an averment that a railroad had 
abandoned its right of way); Overby 
v. Williams, 170 Ky. 140, 185 SW 822. 

[a] Abandonment of homestead.— 
In a suit involving homestead rights, 
an allegation that the widow lived 
on a homestead for a short while only 
and then abandoned it, and has not 
lived thereon for several years, is 
but a conclusion of law, and does not 
constitute a plea of ‘abandonment. 
Overby v. Williams, 170 Ky. 140, T85 
SW 822. 

30. Validity or legality of acts and 
Usa trea ba generally see infra §§ 40-— 


31. U. S.—Scotten v. Rosenblum, 
231 Fed. 357. 

Ala.—Montgomery v. Gilmer, 33 
Ala. 116, 70 AmD 562. 

Cal.—Miles v. McDermott, 31 Cal. 
270. 

arnt v. Columbus, 89 Ga. 
781, 15 SE 694 

Til.— Lefkovitz v. Chicago, 238 Tl. 
235.87 INEv 58" [aff 142° Tl A... 277; 
Spahr Vo PRartt,23. Bll a :AL 0420: 

Ind.—Butler v. Kokomo, 62 Ind. A. 
519, 113 NE 391. 

Ky.—Creekmore v. Bryant, 158 Ky. 
166, “ied SW 337. 

‘ La.—Gallagher Transfer; étc., Co. 

OPI Stone ecy €£Ca = Cosy Lb ka. 
734, 92'S 317 

Mass.—Lothrop Pubs Co. rv. iLoth= 
rop, etc., Co., 191 Mass. °353, 77 NE 
841, 5 LRANS 1077. 

Mo.—Schiffman v. Schmidt, 154 Mo. 
204, 55 SW 451. 

N. Y.—Thomas v. New York, etc., 
RaeCo:, 139) ING 5 163,21384 ONE 877: 
Scofield v. Whitelegge, 49 N. Y. 259, 
12 AbbPrNS 320; Fabian v. Schinasi, 
176 App. Div. 259, 162 NYS 1073; De 
Jong v. B. G. Behrman Co., 148 ‘App. 
Div. 87, 131 NYS 1083; Petty v. Hm- 
ery, 96. App. Div. 35, 88 NYS 823; 
Burdick v. Chesebrough, 94 App. Div. 
532, 88 NYS 13; Maylender v. Fulton 


PLEADING 


Abandonment 


So an alle- 


County Gas, ete., Co., 131 Misc. 514, 
227 NYS 209; Pfizer v..Wassermann, 
77 Mise. 641, 188 NYS 566. 

Or.—Board of Medical Examiners 
v. Hisen, 61 Or. 492, 123 P 52. 

S. C.—-Wallace v. Columbia, etc., R. 
Co., 84 82°C. 62) 124SH 815. 

S. D.—Commercial Inv. Trust, Ince. 
v. Wesling, 220 NW 855; Boynton v. 
Faulk County, 7 S. D. 423, 64 NW 518. 

Tenn.—McGuire v. Carlyle, 6 Tenn. 
Give Ale 51s 

Utah.—Rasmussen v. Sevier Val- 
ley Canal Co., 40 Utah 371, 121 P 741. 

[a] Tlustrations.—(1) An aver- 
ment that obstructions were wrong- 
fully placed in a street and had been 
maintained therein for an unreason- 
able length of time is a mere conclu- 
sion of the pleader. Lefkovitz v. Chi- 
cago, 238 Ill. 23, 87 NE 58 [aff 142 


Til. A. 27]. (2) A bill of review, al- 
leging that defendant’s§ attorney 
“wrongly” entered the judgment, 


pleaded merely a conclusion of law. 
Scotten v. Rosenblum, 231 Fed. 357. 

Effect of conclusions of law sup- 
ported by facts alleged see supra § 


32.4 U: S.—Chamberlain Mach. 
Works v.'U. S:, 270 U. S. 347, 46 SCt 
225, 70 L. ed. 619 [aff 59 Ct. Cl. 972 
mem]; Chicot County v. Sherwood, 
148: 10: -S.529, 13: SCt_695,-37. I, ed: 


546; Alabama v. Burr, 115 U. S. 413, 
6ASCt 81,29. Li: ‘6d. 43855 “UNIS... verA. 
Bentley, etc., Co., 16 F.. (2d) 895; 


Lynes vy. Standard Oil Co.. 300 Fed. 

. S. v. George A. Fuller Co., 
296 Fed. Lisen UL SS. ve Caster, (271 
Fed. 615 [app ‘dism 257 U. S. 666 mem, 
42 SCt 93 mem, 66 L. ed. 425 mem]; 
Murphy v. Mitchell, 249 Fed. 499, 161 
CCA 632; Church v. Swetland, 243 
Fed. 289, 156 CCA 69 [app dism 249 
U. S. 579 mem, 39 SCt 256 mem, 63 
L. ed. 785 mem]; Hutchinson v. Kan- 
sas Bitulithic Co.. 239 Fed. 659, 152 


CCA 493; Von Horst v. American 
Hop, ete, Co., 177 Fed. 976; Bes- 
wick v. Dorris, 174 Fed. 502; U. S. v 
Rose, 166 Fed. 999; Schell v. Alston 
Mfg. Co., 149 Fed. 439; Cella v. 
Brown, 144 Fed. 742, 75 CCA 608; 
Williamsén_ v. Beardsley, 137 Fed. 


467, 69 CCA 615; Lumley v. Wabash 
RPC, witL Fed. 21 [rev on other 
grounds 76 Fed. 66, 22 CCA 601; 
Murphy v. Byrd, 17 F. Cas. No. 9,947b, 
Hempst. 211 

Ala.—Clements_ vy. Hegleston, 216 
Ala. 590, 114 S 2; Hawkins v. Peo- 
ple’s Trust, etce., Bank, 215 Ala. 598, 
111 S 641; Alabama Chemical Co. v. 
International Agricultural Corp., 215 
Ala. 381, 110 S 614; Riles v. Coston- 
Riles Lumber Co., 208 Ala. 508, 95 S 
43; Peters Mineral Land Co. v. Hoop- 
er, 208 Ala. 324, 94 S 606; Stewart v. 
Stewart, 205 Ala. 340, 87 S 799; Bout- 
well v. Spurlin Mercantile Co., 203 
Ala. 482, 83 S 481; Frederick v. Hart- 
ley, 202 Ala. 43, 79 S 381; Smith v. 
Thompson, 201 Ala. 633, 79 S 195; 
Drennen v. Cooper, 200 Ala. 328, 76 
S 94; Olson v. Olson, 200 Ala. 56, 75 
S 313; National Park Bank v. Louis- 
ville, etc., R. Co., 199 Ala. 192, 74.8 
69; Davis v. Simpson Coal Co., 162 
Ala. 424, 50 S 368; Stouffer v. Smith- 
Davis Hardware Co., 154 Ala. 301, 45 
S 621, 129 AmSR 59; Bell v. South- 
ern Home Bldg., ete., Assoc., 140 Ala. 
371,37 S 237, 1038 AmSR 41; Green 
v. Emens 135 Ala. 563, 33 S 540; 
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An allegation that a donor did not revoke a gift is 
a conclusion of law.?§ 


of property. An averment that 


property has been abandoned is a mere conclusion.”® 
[§ 37] (12) Wrongfulness.*° 
that an act was wrongful, or that an act was wrong- 
fully done, is a conelusion of law.3t 
[§ 38] (18) Fraud, Collusion, and Conspiracy. 
A general averment of fraud or the characterization 
of an act as fraudulent,*? or as done with a fraudu- 


A mere allegation 


Seals v. Weldon, 121 Ala. 319, 25 S 
1021; McDonald v. Pearson, 114 Ala. 
630; 24. ES) 534. (Coale City Coal, ete: 
Co. vy. Hazard’ Powder Co; 108 Ala. 
218, 19 S 392; Porter v. Ullman, 105 
Ala. 623,178 111; Ft. Payne Furnace 
Ce: 'v. 7F't.) Payne Coal éte., 'Co3% 96 
Ala. 472, 11 S 439, 38 AmSR 109. But 
see Cartwright v. Bamberger, 90 Ala. 
405, 8 S 264 (holding that’/an aver- 
ment, in a bill to set aside an attach- 
ment as fraudulent, that the demand 
upon which the attachment was based 
was “simulated,” is the averment of 
a fact, and not of a legal conclusion). 

Ariz.—Cochise County v. Copper 
Queen Cons. Min. Co.,.8 Ariz..221, 71 


P 946 
Ark.—Driesbach v. Beckham, 178 
Ark: 816, 12 SW. (2d)- 408; “Hilf ‘v- 


Williams, 165 Ark. 421, 264 SW 964; 
Fogg v. Arnold, 163 Ark. 461, 260 SW 
729; Bray v. Woodley, 162 Ark. 186, 
258 SW 119; Lashbrook v. Tri-Coun- 
ty Highway Impr. Dist... 152 Ark. 461, 


238 SW 601; Pharr v. Knox, 145 Ark. 
4, 223 SW 400; Abraham v. Gray, 14 
Ark. 301. 


Cal.—La Mesa Lemon Grove, etc., 
Irr. Dist. v. Halley, 195 Cal. 739, 235 
P 999; Rossen v. Villanueva, 175 Cal. 
632, 166 P 1004; In re Stoddart. 174 
Cal. 606, 163 P1010; San Diego Coun- 
tay. Utt, 73 Cal 55435160" P16 ors 
Metropolis Trust, etc.. Bank v. Mon- 
nier, 169 Cal. 592, 147 P 265; Mul- 
cahy v. Hibernia Sav.,. ete. Soc., 
144 Cal. 219, 77 P 910; Peckham y. 
Watsonville, 138 Cal. 242, 71 P 169; 
Dyment v. Board of Medical Exam- 
iners, 57 Cal. 260, 207 P 409: Suke- 
forth v. Lord, 28 P 296: Meyer v. 
Zuber, (A.) 268 P 954: Ferguson v. 
Gardner, 86 Cal. A. 421, 260 P 961; 
Headley v. Van Ginkel, 83 Cal. A. 445, 
257.P 117; Yuba Mfg. Co. v. Stone, 
39 Cal. A. 440, 179 P 418; Bacon v. 
Soule;719) (Cali wAgy 428 + 926" 2s 384° 
Woodson v,. Winchester, 16 Cal. A. 
472, 117 P 565. ; 

Colo. Mee Mimo. v. Raymond, 77 
Colo. 81, 234 P 1058;° Dowdey v. Max- 
well, 73 Colo. 268, 215 P 146; Mar- 
tinez v. Martinez, 57 Colo. 292. 141 P 
469; Kilpatrick v. Miller, 55 Colo. 
419, 135 P 780: Fremont County 
School Dist. No. 2 v. Shuck, 49 Colo. 
5265113 Pb. 

Del.—O’Neil v. Du Pont de Ne- 
mours, 12 Del. Ch. 76. 106 A 50. 

D. C.—Street v. Maddux, 58 


App. 
42, 24 FB. (2d) 617; 


Peck v. ‘Haley, 21 


App. 224 
Fla.—Simmons_ v. Dover Drain. 
Dist., 93 Fla. 1035, 113 S 383; Forbes 


v. Ft. Lauderdale Mercantile Co:, 83 
Fla. 66. 90 S 821: Wuffstetler v. Our 
Home L. Ins. Co., 67 Fla. 324, 65 S 1; 
Florida L. Ins. Go. v. Dillon, 63 Fla. 
140, 58 S 648; Hillsborough Grocery 
Goliv: Leman, 62 Fla. 208. 56 S 684; 
Mickler v. Reddick, oo Bla 341) 21 
S 286: Sammis v. Wightman, 31 Fla. 
10; iL 2 SS. 15262 

Ga.—Peoples’ Bank v. Harry: L. 
Winter, Inc., 161 Ga. 898, 132 SH 422: 
Hickman v. Cornwell, 145 Ga. 368, 89 
SE 330; Parrott v. Smith, 135 Ga. 
329, 69 SH 552; Graves v. Horton, 
132 Ga. 786, 65 SE 112, 26 LRANS 
545; James v. Kelley, 107 Ga. 446, 
33 SE 425, 73 AmSR 135; Tolbert v. 
Caledonian Ins. Co., 101 Ga. 741, 28 
SE 991; Dorsey v. Dorsey, SUE GamnAS 
458, 108 SE 807; Daniel v. Burson, 18 


60 [49 C.J.] 
Ga. A. 25, 88 SE 745; Moultrie v. J. 
S. Schofield’s Sons Co., 6 Ga. A. 464, 
65 SE 315; Groves v. Sexton, 5 Ga. 
A. 160,;62°SH781; Carroll v..Huteh- 
inson, 2 Ga. A. 60, 58 SE 309. 

Hawaii.—Nawahie v. Peterson, 24 
Hawaii, 558, 564 [quot Cyc]. 

Ida.—Inman y. Round Valley Irr. 
Co., 41 Ida. 482, 238 P 1018; Wilson 
v. Baker Clothing Co., 25 Ida. 378, 137 
PPS965 500 RAN SY 2395) Picotte ty. 
Watt, 3 Ida. 1154, 31 P 805. 

T1l. * Duncan v. Dazey, 318 Ill. 500, 


149 NE 495; Doose v. Doose, 300 Ill. 
D4 ell33 NE 49; Ravlin: v. Chicago, 
UC COn 29k Li 180s ONE 730; 


Peo. v. Omen, 290 Ill. 59, 124 NE 860; 
Simpson v. Simpson, 273 Ill. 90, 112 
NE 276; Stephens v. Collison, 949 TIL. 
225, 94 NE 664; West Chicago Park 
Comrs. v. Riddle, 245 Ill. 168, 91 NE 
1060; Slack v. McLagan, 15 Ill. 242; 
Davis v. Wirth, 249 Ill. A. 544; Rav- 
Lin) Ve Chicaeo. = bes, . RiiCos, 917 Tl. 
A. 213 [aff 297 Tl. 130, 129 NE 730}; 
Wortham v. Quait, 215 Ill. A. 444; 
Congress Hotel Co. v. Southgate, 209 


Ill. A. 442; Layden v. Miller, 205 Ill. 
A. 458; Reams v. Reams, 202 Ill. A. 
491; Friedberg v. DePew, 200 Ill. A. 
395; Slosson v. Slosson, 192 Ill. A. 
259; Boulter v. Cunningham, 189 I1l. 
A. 597; Helmick v. Carter, 171 Ill. A. 
25; Manlius First Nat. Bank v. Gar- 


land, 160 Ill. A. 407; Weigand v. Can- 


non, 118 Ill. A. 635; Stettauer  v. 
Dwight, 54 Ill. A. 194; Fred. Miller 
Brewing Co. v. Utz, 46 Ill. A. 443; 


Ward v. Luneen, 25 Ill. A. 160. 

Ind.—State v. Martin, 198 Ind. 516. 
154 NE 284; Young v. Wiley, 183 Ind. 
449,107 NE 278 [rev (A.) 102. NE 54]; 
Laporte County v. Wolff, 166 Ind. 
325, 76 NE 247; Guy v. Blue, 146 Ind. 
629, 45 NE 1052; Stroup v. Stroup, 
140 Ind. 179, 39 NE 864, 27 LRA 523; 
Bennett v. McIntire, 121 Ind. 231, 23 
NE 78, 6 LRA 736; Lynam v. King,, 9 
Ind. 3; McKern v. Beck, 73 Ind. A. 
92, 126 NE 641; Wright v. Green, 67 
Ind, Aw 433; 119 NEE 319s Swain ev. 
Phimtne oon ind. 2A. 11626, 0099) cINM, 15.29% 
Hurst v. Mann, 51 Ind. A. 466, 99 NE 
828; Norris v. Scott, 6 Ind. TN 18, 32 
NE 108, 865. 

Iowa.—Midland Mortg. Co. v. Rice, 
197 Iowa 711, 198 NW 24; Conway v. 
Iowa Hardware Mut. Ins. Assoc., 190 
Iowa 1369, 181 NW 768; Lynch v. 
Kerslake, 186 Iowa 983, 173 NW 147; 
Plagmann Vv. Davenport, 181 Towa 
1212, 165 NW 393; Pirkl v. Ellenberg- 
er, 179 Iowa 1122, 162 NW 791; Hei- 
man vy. Felder, 178 Iowa 740, 160 NW 
234; Toovey v. Ayrhart, 136 Iowa 
694, 114 NW 181; Stephens v. Marion, 


132 Iowa 490, 107 NW 614; Ockendon 
v. Barnes, 43 Iowa 615. 
Kan.—Small v. Small, 107 Kan. 


122, 190 P 623;° Dowell v. Chicago, 
etenn R. Co: 83) Kant 562,112) P 36; 
Knox v. Pearson, 64 Kan. 711, 68 P 
613; Ladd v. Nystol, 68 Kan. 23, 64 
P 985. 

Ky.—Brenard Mfg. Co. v. Raffel, 
214 Ky. 604, 283 SW 964; Brenard 
Mfg. Co. v. Jones, 207 Ky. 566, 269 
SW 722; Crescent Grocery Co. v. 
Vick, 194 Ky. 727, 240 SW 388; Crid- 
er v. Sutherland, P86 Ky. 7, 216 SW 
57; Brown v. Slaton, 172 Ky. 787, 189 
Sw 1130; Hays Creek Coal Co. v. 
Eagle Coal Co., 170 Ky. 328, 185 Sw 
igs iCentralieln Ins: Com, | Laylor 
164 Ky. 844, 176 SW 373; Russell v. 
Whitt; 161 Ky. 187, 170 SW. 609; 
Creekmore v. Central Constr. Co., 157 
Ky. 336, 168 SW 194; Cary v. Mire, 
143 Ky. 63, 135 SW 403; Star Milling 
Co. vy. Nicholasville, 125 SW 1051 
Ryan v. Middlesborough Town-Lands 
Co., 106 Ky. 181, 52 SW. 38, 21 Kyl 
193: Kuhling v. Beidenhorn, 99 SW 
646, 30 KyL 811. See Creekmore v. 
Bryant, 158 Ky. 166, 164 SW 337. 

La.—Moss v. Drost, 130 La. 285, 
57 S 929; State v. Hackley, 124 La. 
854, 50 S 772; Seghers v. Lemaitre, 5 
La, Ann. 263; Hemel v. Carlisle, 1 La. 
A. (Orleans) 294; Brenard Mfg. Co. v. 
Gibbs, 9 La. A. 137, 119 S 483. 
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Md.—MelIntyre v. Smith, 154 Md. 
660, 141 A 405; Hughes v. McDougall, 
142 Md. 1, 119 A 691; Kernan v. Car- 
ter, 132 Md. 577, 104 A 530; Boyd 
Wee SHivkse moo mV Csen dition Oo mean tas 
Farce v. Watkins, 68 Md. 534, 13 A 

Mass.—Cosmopolitan Trust Co. v. 
S. L. Agoos Tanning Co., 245 Mass. 
69, 139° NE 806; (Butler v. Port. of 
Boston, 222 Mass. 5, 109 NE 653. 

Mich.—Watson v. Wagner, 202 
Mich. 397, 168 NW 428; McMahon v. 
Rooney, 93 Mich. 390, 53 NW 539. 

Minn.—Young v. Lindquist, 126 
Minn. 414, 148 NW 455; Morrill v. 
Little Falls Mfg. Co., 53 Minn. 371, 
55 NW 547, 21 LRA 174; Kelley v. 
Wallace, 14 Minn. 236. 

Mo.—Bushman y. Bushman, 311 
Mo. 551. 279 SW 122s. Robinson wv. 
Wiese. 210 SW 889; Lee v. Lee, 258 
Mo. 599, 167 SW 1030; Mangold v. 
Bacon, 237 Mo. 496, 141 SW _. 650; 
Newman v. Mercantile Trust Co., 189 
Mo. 423, 88 SW 6: Burnham v. Boyd, 
167 Mo. 185, 66 SW 1088; Schiffman 
v.-Schmidt, 154 Mo. 204, 55 SW 451; 
Nichols v. Stevens, 123 Mo. 96, 25 
SW 578, 27 SW 613, 45 AmSR 514; 
Cleugh v. Holden, 115 Mo. 336, 21 SW 
1071, 37 AmSR 393; Menefee v. Scal- 
ly, (A.) 247 SW 259; Otto F. Stifel’s 
Union Brewing Co. v. Weber, (A.) 
186 SW 1119; Watson Fireproof Win- 
dow Co. v. Henry Weiss Cornice Co., 
181 Mo. A. 318, 168 SW 905; Link v. 
Jackson, 164 Mo. A.-195, 147 SW 1114; 
Main v. Hall, 127 Mo. A. 713, 106 SW 
1099; Dorman y. Hall, 124 Mo. A. 5, 
101 SW 161. 

Mont.—Juby v. Craddock, 56 Mont. 
556, 185 P 771; McDonald v. Klénze, 


52 Mont. 142,157. Py a>") Brandt, va 
McIntosh, 47 Mont. 70, 130 P 413; 
State v. Minnesota, etc., Land, etc., 


Co., 20 Mont. 198, 50 P 420. 

Nebr.—Chapman v. Meyers, 84 
Nebr. 368, 121 NW 245; Weckerly v. 
Taylor, 74 Nebr. 84, 103 NW 1065; 
Sutton First Nat. Bank v. Grosshans, 
€1 Nebr. 575, 85 NW 542; Kemper, 
etc., Dry-Goods Co. v. Renshaw, 58 
Nebr. 513, 78 NW 1071; Johnston v. 
Spencer, 51 Nebr. 198, 70 NW _ 982; 
Crosby v. Ritchey, 47 Nebr. 924, 66 
NW 1005; Thomas v. Markmann, 43 
Nebr. 823, 62 NW 206; Rockford 
Watch Co. v. Manifold, 36 Nebr. 801, 
55 NW 236; Kansas, ete., R. Co. v. 
Fitzgerald, 33 Nebr. 137, 49 NW 1100. 

N. H.—Blood v. Manchester Electric 
lights Co. 868) No Be 340,139) A 3353 
Bell v. Lamprey. 52 N. H. 41; Weld 
VanWockes; Si8eiNiithis, 1412 

N. J.—Connor v. Dundee Chemical 
Works, 50 N. J.-1::257, 12° A 713; Erd- 
mann v. Gregg, 90 N. J. Eq. 3638, 107 
A 479; Bloomer v. Fowler, 85 N. J. 
Eq. 600, 97 A 950; Schuler v. South- 
ernatnonmetcyaCommnue Ne sie Dds O0nnio 
AbD 2. ; 

N. M.—Lockhart v. Leeds, 10 N. M. 
568, 63 P 48. 

N. Y.—Hull v. Hull, 225 N. Y. 342, 
122 NE 252; Story. v. Richardson, 181 
N. Y. 584, 74 NE 1126; Knowles v. 
New York, 176 N. Y. 430, 68 NE 860; 
Wood v. Amory, 105 N. Y. 278, 11 NE 
636; Swift v. Chester Carbon Co., 223 
App. Div. 808, 228 NYS 475; Stein v. 
Freund, 215 App. Div. 149, 213 NYS 
9; Almirall v. McClement, 207 App. 
Div. 320; 202) NY¥S'139 [aff 239 N.Y. 
630 mem, 147 NE 225 mem]; Hull v. 
Hull, 172 App. Div. 287, 158 NYS 743 
[mod on other grounds 225 N. Y. 342, 
122 NE 252]; Davidson v. Buchanan, 
164 App. Div. 355, 149 NYS 640; Glo- 
ver v. National Bank of Commerce, 
156 App. Div. 247, 141 NYS 409; 
Occidental Constr. Co. v. Miller, 154 
ADD; Div. 437, 1389 NYS 166; Cass v. 

Realty Securities Con 148 App. Div. 
96, 132 NYS 1074 [aft 206 N. Y. 649 
mem, 99 NE 1105 mem]; Riddle v. 
Montreal Bank, 145 App. Div. 207, 130 
NYS 15; McCormack v. McCormack, 
L277. Apps Div. 406.9) INGYS Sr 568i: 
Ellis v. Keeler, 126 App. Div. 343, 110 
NYS 542: Ingraham v. International 
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Salt Co., 114 App. Div. 791, 100 NYS 
192; Smith v. Irvin, 102 App. Div. 
614, 92 NYS 1146 [aff 45 Misc. 262, 
92 NYS 170]; Hearst v. McClellan, 
102 App. Div. 336, 92 NYS 484; Rob- 
inson v. Syracuse Rapid Transit R. 
Co., 100 App. Div. 214, 91 NYS 909; 
Wallace v. Jones, 83 App. Div. 152, 
82 NYS 449; Woolsey v. Sunderland, 
47 App. Div. 86, 62 NYS 104; New 
York, etc., Transp. Co. v. Tyroler, 25 
App. Div. 161, 48 NYS 1095; Mc- 
Glynn v. Seymour, 14 Daly 420, 14 
NYSt 707; Patterson v. Guardian 
Trust Co., 67 Misc. 614, 122 NYS 773 
[rev on other grounds 144 App. Div. 
863, 129 NYS 807]; MacGinniss v. 
Amalgamated Copper Co., 45 Misc. 
106, 91 NYS 591; Oelbermann v. New 
York, etc., R.- Co.; 14 - Mise. 13150 36 
NYS 1096; Feil v. Feil, 178 NYS 197 
[rev on other grounds 191 App. Div. 
840, 182 NYS 280]; Albany Sav. Bank 
v. Kingsbury-Leahy Co., 178 NYS 
195; King v. Murphy, 151 NYS 476; 
Longenecker v. Longenecker Bros., 
Inc., 140 NYS 403. 

N. C.—Colt Co. v. Kimball, 190 N. 
C. 169, 129 SE 406; Lanier v. John 
L. Roper Lumber Co., 177 N. C. 200, 
98 SE 593; Galloway v. Goolsby, 176 
N. C. 635, 97 SE 617; American Exch. 
Nat. Bank v. Seagroves, 166 N. C. 608, 
82 SE 947; Case Threshing Mach. 
Co. vei pmeezer, Lb 2'-Ne ‘Co 54 6a 
1004) Mottu:_v.. Davis, 151 IN Geen 
65 SE 969; Beaman v. Ward, 132 N. 
C. 68, 43 SE 545. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 33_N. D. 247, 156/NW 559. 

Oh.—State v. Jefferson Tp. Rural 
School Dist., 30 O. C. A. 365. 

Okl.—Kelly v. Scott, 125 Okl. 208, 
257 P 303; Wray v. Howard, 79 OkY. 
223, 192 P 584. 

Or.—Independent Doukhobors Soc. 
Ve witeeker 283 YvOri 65 V62.ePe code 
Schultz v. Selberg, 80 Or. 668, 157 P 
1114; Interior Warehouse Co. v. 
Dunn, 80 Or. 528, 157 P 806; Cannon 
v. Hood River Irr. Dist., 79 Or. 71, 154 
P 397; Hyde v. Kirkpatrick, 78 Or. 
466, 153 P 41, 488; Gleason yv. Den- 
son, 65 Or. 199, 132 P 530; Leasure 
v. Forquer, 27 Or. 334, 41 P 665. 

Pa.—Levine v. Pittsburgh State 
Bank, 281 Pa. 477, 127 A 68; Rice v. 
Braden, 243 Pa. 141, 89 A 877; Kann 
v. Bennett, 234.) Pa. 12:82) Actin 
Bradly v. Potts, 155 Pa. 418, °26 A: 
734; Sullivan v. Emerick, 86 Pa. Su- 
per. 185; Morrow v. Wilson, 28 Pa. 
Dist. 742; Hibbs v. Sedlock, 26 Pa. 
Dist. 794; Kuntz’s Est., 17 Pa. Dist. 
1056,-35 Pay, Co. 241 

Philippine. —Alba Vv. De la Cruz, 17 
Philippine 49 

R. I.—Corey v. Howard, 19 R. I. 
723, 37 A+.946. 

s. C.—Steele v. Kirven, 110 SE 837; 
Drennan v. Brown, 112 g. Cc. 340, 100 
Sik) 75; Donaldson v. Temple, $6. 
C. 240, 80 SE 487;. Gem Chemical Co. 
v. Youngblood, 58 S. C. 56, 36 SE 437. 

Tex.—Rector v. Evans, (Commn. 
A.) 288 SW. 826 [rev. (Civ. A.) 278 
SW 924]; Keystone Pipe, etc., Co. v. 
Kleeden, (Civ. A.) 299 SW 671; Brans- 
cum v. Reese, (Civ. Al)= 2198S Was ve: 
J. M. Radford Grocery Co. v. Flynn, 
(Civ. A.) 202° SW. 332; Crawford Vv. 
El Paso Land Impr. Co., (Civ. A.) 201 
SW 233; Wilkirson v. Bradford, (Civ. 
A.) 200 SW 1094; Smith v. Guerre, 
(Civ. A.) 175 SW 1093; Long v. Riley, 
(Civ. A.) 189 SW 79; ‘Ohio Cultivator 
Co. v. People’s Nat. Bank, 22 Tex. 
Civ. A. 648, 55 SW cs Miller v. 
Lovell, (Civ. A.) 40 SW 885. 

Utah. —Madsen y. Madcon, 269 P 
132; Fillmore Commercial, ete., Bank 
Vv. Kelly, 62 Utah 514, 220 P 1064; 
ve aee v. Fisher, 9 Utah 303, 34 

Vt.—Harris v. Bottum, 81 Vt. 346, 
70 A 560; Quinn v. Valiquette, 80 Wis 
434, 68 A 515, 14 LRANS 962; Wright 
Vv. Bourdon, 50 Vt. 494, 

Va.—Mills v. Norfolk, ete., R. Co., 
90 Va. 523, 19 SE 171. 

Wash.—Burke v. Bladine, 99 Wash. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lent intent,** as well as a general averment of con- 
spiracy or collusion,?* without alleging the facts 
which constitute such fraud, conspiracy, or collusion, 
is a conclusion of law and insufficient, although there 
are some cases which hold that in a plea or replication 
it is sufficient to allege fraud generally,*® as is an 
averment that defendants, sued for malicious prose- 
cution, obtained a conviction of plaintiff “by means 
of evidence which they knew to be false.”3* So an 


383, 169 P 811; North Coast Dry Kiln 
Co. v. Montecoma Inv. Co., 82 Wash. 
247, 144 P 58; Cade v. Head Camp 
WeEiO. Wij 2klewash. 218) .60—-P 603; 
West Coast Grocery Co. v. Stinson, 
Le, pWash, -255; 43 ) P38 5s) Murray ove 
Shoudy, 13 Wash. 33, 42 P 631; Ba- 
ker-Boyer Nat. Bank y. Hughson, 5 
Wash. 100, 31 P 423. 

W. Va.—Kimmel vy. Eastern Coal, 
ete; Coy 97 WW. Val 54)124 Swi 6615 
White v. Moss, 88 W. Va. 1, 106 SE 
72; Pardee, ete., Lumber Co. v. Rose, 
87 W. Va. 484, 105 SE 792; Billings- 
ley v. Menear, 44 W. Va. 651, 30 SE 
61; Zell Guano Co. v. Heatherly, 38 
W. Va. 409, 18.SE 611; Hale v. West 
Se ene Oil, etc., Land Co., 11 W. Va. 


Wis.—Forrest County v. Shaw, 150 
Wis. 294, 136 NW 642; McDonald v. 
Sullivan, 135 Wis. 361, 116 NW _ 10; 
Herbst v. Land, ete, Co., 134 Wis. 
502, 115 NW 119; Steinberg v. Saltz- 
man, 130 Wis. 419, 110 NW 198; New 
Bank y. Kleiner, 112 Wis. 287, 87 NW 
1090; Crowley v. Hicks, 98 Wis. 566, 
74 NW 348. 

Wyo.—Smith v. Stone, 21 Wyo. 62, 
128 P 612; Ricketts v. Crewdson, 13 
Wyo. 284, 79 P 1042, 81 P 1; Cone 
Vv. sivanson; 4. Wyo. 203,33 P3135 
RRs: 

Eng.—Kingston v. Corker, L. R. 

Byrne v. Muzio, L. R. 8 


29 Ir. 364; 
Irs 396: 

B. C.—Page v. Page, 22 B. C. 185, 
25 DomLR 99, 32 WestLR 854, 9 
WestWkly 442. 

Newfoundl.—Union Bank v. Mc- 
Dougall, 7 Newfoundl. 67. 

fa] Thus an averment that plain- 
tiff was induced to make a contract 
with defendant because he was led 
to believe by the latter that he had 
no other legal means to compel de- 
fendant to perform certain obliga- 
tions is an averment of a legal con- 
elusion. State v. Minnesota, etc., 
and) ete., Co., 20-Mont. 198, 50° P. 
420 


[b] Bare allegations of fraud of 
an insurance agent in filling out an 
application blank, without a _ state- 
ment showing how the fraud was 
committed, was only the conclusion 
of the pleader. Standard Auto Ins. 
Assoc. v. West, 203 Ky. 335, 262 SwW 


296. 

[c] Facts held sufficiently stated. 
—(1) In an action on notes given in 
renewal of corporation stock sub- 
scription notes, an allegation in the 
answer that at the time of renewal of 
the notes the holders thereof “rati- 
fied and confirmed the_ statements 
.and representations’ made to induce 
the execution of the original notes, 
which were set out, was not the al- 
legation of a conclusion, but an al- 
legation that the holders repeated 
the false statements of the agent 
who sold the_ stock. Edmonds _v. 
Wilcox, 178 Cal. 222,172 P1101. (2) 
Other instances of facts sufficiently 
Gwillim v. Asher, 71 Colo. 
148, 204 P 609; Keatley v. Grand 
Fraternity, 25 Del. 267, 78 A 874 [rev 
on other grounds 27 Del. 308, 88 A 


553]; Zimmerman v. Willard, 114 II. 
364, 2 NE 70; Cockrum v. Keller, 
190 Ill. A. 587; Bradbury v. Smith, 


415; Peo. v. O’Brien, 
NE 710; Eppley v. 


NYS 228; 
v. Feezer, 152 N. C. 
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Effect of conclusions of law sup- 
Poured by facts alleged see supra § 
Pleading fraud: 

Generally see Fraud §§ 144-160. 
Against grantor’s creditors see 
Fraudulent Conveyances § 679. 
In will contest see Wills [40 Cyc 


33. Ala.—Garrett v. Harrison, 201 
Ala. 186,77 S 712. But see New York 
Mut. -L. Ins. Co.-v. Allen, 174 Ata. 
511, 56 S 568 (holding that a plea in 
an action on a policy which alleges 
a misrepresentation by insured, and 
that it was “made with actual intent 
to deceive,’ sufficiently avers a de- 
fense under Code [1907] § 4572, which 
provides that no misrepresentations 
in an application for a policy shall 
defeat the policy, unless made with 
intent to deceive, or unless the mat- 
ter misrepresented increased the 
risk). ; 

Ariz.—Gill v. Manhattan L. Ins. Co., 
11 Ariz. 232. 95 P 89: 

Ind.—McKern v. Beck, 73 Ind. A. 
92, 126 NE 641. 

Ky.—Creekmore v. Bryant, 158 Ky. 
166, 164 SW 337. 

Pa.—Maguire v. Preferred Realt 
Co, .8257 (Pa 48) 101A 100: . 

[a] A bill to set aside an exectu- 
tion sale does not show fraud by a 
mere allegation of fraudulent intent. 
Empire Realty Co. vy. Harton, 176 
Ala. 99, 57 S 763. 

Pleading purpose and intent gen- 
erally see supra § 31. 

7 . S—Amick v. Mortgage Se- 
eurity <Co.,- 30. Py 2a) “359 2, Pudzeet 
Sound Power, etc., Co. v. Asia, 2 F. 
(2d) 491; Corey v. Independent Ice 
Co., 207 Fed. 459. 

Ariz.—Truax v. Bisbee Local No. 
380, Cooks’, etc., Union, 19 Ariz. 379, 
Tile Py ok 

Ill.—Doose v. Doose, 300 Ill. 134, 
133 NE 49; Felt v. U. S. Mortg., etc., 
Coy hod ble Awa 1 OF 

Ind.—Dawson v. Hipskind, 173 Ind. 
216, 89 NE 863. 

Kan.—Leavenworth, etc., R. Co. v. 
Douglas County Com’rs, 18 Kan. 169. 

Mont.—Brandt v. McIntosh, 47 


| Mont, 70, 130 P 413. 


N. J.—Malone v. Brotherhood of Lo- 
comotive Firemen, etc., 94 N. J. L. 
347, 110 A 696. 

N. Y.—Knowles v. New York, 176 
N. Y. 430, 68 NE 860; Wood v. 
Amory, 105 N.Y. 278, 11 NE 636; 
Almirall v. McClement, 207 App. Div. 
320, 2024NYS: 139. faff;-239 N. Y., 630 


mem, 147 NE 225 mem]; Kaminsky 
v. Klasko Finance Corp., 191 App. 
Div. 412, 181 NYS 563; Occidental 


Constr. Co. v. Miller, 154 App. Div. 437 
139 NYS 166; Armstrong v. Hayden, 
126 Misc. 786, 214. NYS 747; Feil 
v. Feil, 178 NYS 197 [rev on other 
grounds 191 App. Div. 840, 182 NYS 
280]; Albany Sav. Bank v. Kingsbury- 
Leahy Co., 178 NYS 195. 

Oh.—State v. Jefferson Tp. Rural 
School. Dist.) 30)O:.7Ce Ay 365. 

Or.—Schultz v. Selberg, 80 Or. 668, 
alist, 1S alae F 

S. C.—McMaster vy. Ford Motor Co., 
ie S..C. 244, 115 SE 244, 29 ALR 
30! 

Tex.—Norwich Union Indemn. Co. 
v. Wilson, (Civ. A.) 17 SW (2d) 68; 
Wheeler v. Fronhoff, (Civ. A.) 270 
SW_ 887. 

Wash.—North Coast Dry Kiln Co. 
v. Montecoma Inv. Co., 82 Wash. 247, 
144 P. 58. 


[49 C.J.] 61 


averment that a judgment was obtained by perjured 
testimony is a conclusion of the pleader,** but the 
general rule requiring the facts constituting the fraud 
to be alleged®® does not require the pleading of evi- 
dentiary facts.°° 
to the rule that all facts reasonably inferable from 
those alleged will be considered as pleaded.*° 

[§ 39] (14) Mistake or Accident, Duress, and Un- 
due Influence. A mere averment of mistake,*1 acci- 


Moreover the rule is subordinate 


[a] Tlustration.—In a complaint 
alleging that defendants ‘unlawfully 
and maliciously conspired and com- 
bined” to boycott plaintiffs in their 
restaurant, the quoted words are 
mere adjectives describing the plead- 
er’s conception. Truax v. Bisbee Loc- 
al No. 380 Cooks’, ete., Union, 19 Ariz. 
SOL (lowe ee shea ee 


35. Ind.—Pence v. Smock, 75 
Blackf. 315. 
Ky.—Ryan Vv. Middlesborough 


Town-Lands Co., 106 Ky. 181, 52 SW. 
33, 21 KyL 193: Evans v. Stone, 80 


ee 78; Whitehead v. Root, 2 Metce. 
N. H.—Hoitt v. Holcomb, 23 N. H. 
535; Webb v. Steele, 13 N. H. 230. 
N. Y.—Sherwood vy. Johnson, tI 


Wend. 443. 

Oh.—Derby v. Corlett. 4 Oh. Dec. 
(Reprint) 283, 1 ClevLRep 210. 

Eng.—Tresham’s Case, 9 Coke 108a, 
77 Reprint 891; Knight v. Peachy, 
T. Raym. 303, 83 Reprint 157. 

[a] In Missouri (1) a plea or an- 
Sswer alleging fraud in general terms 
was held sufficient at common law. 
Pemberton v. Staples, 6 Mo. 59; Mont- 
gomery v. Tipton, 1 Mo. 446. (2) But 
since the adoption of the code the 
facts constituting fraud must be al- 
leged. Nichols v. Stevens, 123 Mo. 
96, 25 SW 578, 27 SW 613, 45 AmSR 
514 [overr Edgell v. Sigerson, 20 Mo. 


494]. And see Missouri cases supra 
note 32. 
36. Craft v. Moloney Belting Co.,. 


117 Va. 480, 85 SE 486. 

37. McKechney v. Chicago, 194 Ill. 
A. 539; Young v. Lindquist, 126 Minn. 
414, 148 NW 455. 


gee: See supra text and notes 32-— 
39. See supra § 16. 
40. Laun v. Kipp, 


155 Wis.. 347, 
145 NW 183, -5 ALR 655. 

Matters of presumption and infer- 
ence generally see supra § 15. 

41. Ala.—Alabama Chemical Co. 
v. International Agricultural Corp..,. 
215 Ala. 381, 110 S 614; Singer Sew- 
ing Mach. Co. v. Teasley, 198 Ala. 
678, 73 S969. 

Ark.—Fogg v. Arnold, 163’Ark. 461, 
260 SW 729; Bray v. Woodley, 162 
Ark. 186, 258 SW 119; Pharr v. Knox, 
145 Ark. 4, 223 SW 400. 

Pca acre aa v. Barber, 59 Ga. 

Ill.— Friedberg v. DePew, 200 Ill. 
AGV395t 

Ind.-—Smelser v. Pugh, 29 Ind. A 
614, 64 NE 943. 

Ky.—Russell v. Whitt, 161 Ky. 187, 
170 SW 609; Gaines yv. Park, 3 B. 
Mon. 223, 38 AmD 185. 

N. C.—Anderson v. Logan, 105 N. 
C. 266, 11 SE 361. 
25. Or, 


Or.—Osborn v. 
352, 35 972: 

Pa.—Owen M. Bruner Co. v. Stand- 
ard Lumber Co., 63 Pa. Super. 283. 

Tex.—Norwich Union Indemn. Co. 
v. Wilson, (Civ. A.) 17 SW (2d). 68; 
Dalton v. Dalton, (Civ. A.) 148 SW 
ph Long v. Riley, (Civ. A.) 139 SW 

Wyo.—Rogers v. Buck Creek Oil 
Co., 32 Wyo. 283, 231 P 410. 

[a] The word “mistake” in a bill 
alleging a contract different from 
that reduced to writing, and that it 
was so written by mutual mistake, 
is the statement of a fact, and not 


of a conclusion. Smelser v. Pugh, 
29 Ind. A. 614, 64 NE 943. 


Ketchum, 
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dent,*? undue influence,** or duress,*4 without. set- 
ting out facts justifying the averment, is a conclu- 
So an averment that a husband by 
threats and intimidations procured certain acts to be 
done by his wife isa mere conclusion of law.*® 
the facts constituting duress need not be set out in 


sion of law. 


detail.*® 


[§ 40] (15) Validity or Legality of Acts, Claims, 
Proceedings*’—(a) In General. 


Instruments, or 


PLEADING 


law. 


But 


[§§ 39-40 


interferenée with business*® are mere conclusions of 
So an averment that patents have been in- 
fringed®® or that plaintiff corporation is an unlaw- 
ful combination in restraint of trade®! is objection- 
able as a conelusion of the pleader. And the same is 
true of an averment that certain demands are unlaw- 


ful;®? that a proceeding was unauthorized,°? with- 


General averments of unfair competition*® or unfair 


42. Friedberg v. DePew, 200 Ill. 
A. 395; Long v. Riley, (Tex. Civ. A.) 
139. SW 79: 

43. Ala.—Frederick v. Hartley, 202 
Ala, 43, 79 S 381. 

Cal.—In re Bixler, 194 Cal. 585, 229 


P 704; In re Stoddart, 174 Cal. 606, 
AGS) le OO: 
Fla.—Pratt v. Carns, 80 Fla. 243, 
248, 85 S 681 [cit Cyc]. 
Ida.—Fritcher v. Kelley, 34 Ida. 
471, 201 P 1037; Kelly v. Perrault, 5 


Ida. 221, 48 P 45. 

Iowa.—Frick v. Kabaker, 
494, 90 NW 498. 

Mo.—Barber Asphalt Pav. 
Field, 188 Mo. 182, 86 SW 860. 

Pa.—Kuntz’s Est., 17 Pa. Dist. 1056, 
35 Pa. Co, 241. 

Tex.—Ater v. Moore, (Civ. A.) 231 
SW 457. 

[a] Allegations held sufficient.— 
A bill to cancel a deed on the ground 
of undue influence, alleging that the 
grantor had reposed faith and con- 
fidence in the grantee, that the gran- 
tor was a woman more than seventy 
years of age, alone in the world, and 
had faith in and trusted the gran- 
tee, and that, by reason of undue in- 
fluence of the grantee, the grantor 
was induced to convey her property 
to the grantee, is sufficient, on gen- 
eral gemuee grey We Boyd, 211 
Ala. 50,99 S 1 
. Effect of ORIG biol of law sup- 
porres by facts alleged see supra § 


116 Iowa 


Couey: 


Pleading undue influence in will 

Ne eete see Wills [40 Cyc 1269]. 
S.—Murphy v. Mitchell, 249 
Fea 499, 161 CCA 632. 

‘Ala.— Stewart v. Stewart, 205 Ala. 
340, 87 S 799. 

Cal. —Metropolis Trust, ete., Bank 
v. Monnier, 169 Cal. 592, 147 P 265; 
Matter of Gharky, 57 Cal. 274. 

Colo.—Heald v. Crump, 73 Colo. 251, 
215 P 140. 

Ga.—Blalock v. Barrett, 28 Ga. A. 
444, 111 SE 697. 

Ind.—Taggart v. Kem, 22 Ind. A. 
271, 538 NE 651. 

Mont.—Kozasa v. Northern -Pac. R. 
Co., 61 Mont. 233, 201 P 682. 

N. J.—Malone v. Brotherhood of 
Locomotive Firemen, etc., 94 N. J. L. 
347, 110 A 696. 

N. Y.—Crossways Apartments 
Corp. v. Amante, 213 App. Div. 430, 
210 NYS 346; Ellis v. Keeler, 126 App. 
Div. 348, 110 NYS 542; Sylvan Mortg. 
Co. v. Stadler, 113 Misc. 659, 185 NYS 
293 [rev on other grounds 115 Misc. 
311, 188 NYS 165 (aff 199 App. Div. 
965 mem, 191 NYS 955)]; McConnell 
v. Fried, 176 NYS 521. 

Okl.—Kelly v. Scott, 125 Okl. 208, 
Bole) 2303, 

Pa.—Pennsylvania Trust Co. v. 
Kline, 192 Pa. 1, 48 A 401. 

[a] Allegations held insufficient.— 
(1) In an action for money paid un- 
der duress, allegations that defend- 
ant threatened plaintiff unless he 
paid the money, and that plaintiff did 
pay the money under, and by reason 
of, such threats, are conclusions of 
law, and the pleader should have set 
out the words used in making the 
threats. Kamenitsky v. Corcoran, 177 
App. Div. 605, 164 NYS 297 [rev 97 
Mise: 884, 161 NYS 756]. (2) An al- 
legation in an answer, that plaintiff's 
attorney approached defendant about 
the date of the note, and threatened 
him to such an extent that he signed 


some kind of writing to pay some- 
thing, without giving the facts, is 
a mere conclusion of the pleader. 
Sutton v. Hurley, 12 Ga: A. 312, 77 
SE 218. 

Pleading duress in will contest see 
Wills [40 Cye 1269]. 

45. Taggart v. Kem, 22 Ind. A. 271, 
53 NE 651. 

46. See supra § 16. 

47. Pleading: 

Appointment and authority of officers 

see infra § 56. 

Characterization of acts or conduct 

generally see supra § 30. 

Fraud, collusion, and conspiracy see 

supra § 38. 

Mistake, accident, duress, and undue 

influence see supra § 39. 

Validity and legality of: 

Contracts see supra § 23. 

Defense to action see infra § 46. 

Judgment see infra § 48. 

Judicial proceedings generally see 

infra §§ 46, 
Wrongfulness see supra § 388. 

48. Connecticut Tel., etc., Co. v. 
Ae Equipment Co., 14 F. (2a) 
5 

49. Green v. Victor Talking Mach. 
Co., (24 HS. C2d) F3ac8. 592 ALR O91. 

50. National Surety Co. v. John- 
son, 115 Or. 624, 239 P 538. 

51. Witherell, etc., Co. v. United 
Shoe Mach. Co., 267 Fed. 950. 

52. Benson v. Pedro, 6 Alaska 1, 
5 [eit Cyc]; Callahan vy. Broderick, 
124 Cal. 80, 56 P 782. 

53. Ala.—Ex p. Fries, 207 Ala. 225, 
92 S 423 [den certiorari 18 Ala. A. 
267, 92 S 34]; Savage v. Walshe, 26 
Ala. 619. 

Alaska.—Benson y. Pedro, 6 Alas- 
katel eS SicityGy ci. 

Iowa.—Bogaard v. Plain View In- 
dependent Dist., 93 Iowa 269, 61 NW 

Mo.—Schiffman vy. Schmidt, 154 Mo. 
204, 55 SW 451. 

N. Y.—Kittinger v. Buffalo Tract. 
Co:, 160 N. ¥. 377,.54 NEV 1081. 

Wis.—Pratt v. Lincoln County, 61 
Wis. 62, 20 NW 726. 

54. Benson v. Pedro, 6 Alaska 1, 
5 [cit Cyc]; Henriques v. Miriam Os. 
born Memorial Home, 22 Misc. 653, 
51 NYS 1338 [aff 28 App. Div. 354, 51 
NYS 284 (app dism 57 N. Y. 672 
mem, 51 NE 1091 mem)]; Ashdown v. 
Ashdown, 178 NYS 565. 

55. U. S.—Ritchie v. McMullen, 159 
US: 2235, U6. SC N71, 40! Ty. Vedi! 11335 
ead’ v. "Bardon, 51 Fed. 493, 2 CCA 


Alaska.—Benson v. Pedro, 6 Alas- 
ka 1, 5 [cit Cyc]. 

Cal.—Johnson v. Kirby, 65 Cal. 482, 
4 ie pares 


805. a6 SE 49. 
I11.—West ina Athletic Assoc. y. 

Geiger, 140 Ill. A. 878. 

Ky.—Keathley v. Jenkins, 194 Ky. 
156, 238 SW. 3877. 

La,—Hart Land, ete., Co. v. Kelly, 
145 La. 849, 82 S 366. 

Miss.—State v. Cresswell, 117 Miss. 
196, T8S 2770. 

N. Y.—Sprague v. Parsons, 12 Daly 
aoa 6 NYCivProc 26, 14 AbbNCas 


*Fudicial proceedings see infra § 48. 
56. U. S.—Stephenson v. Supreme 
Council(A. Iu. H.,, 12% Medi379; 
Alaska,—Benson vy. Pedro, 6 Alas- 
kaya, b2 [eit ‘Cyc: 
Ariz. —FParks v. 


Yavapai County 


out force and effect,>* or void;®® that an act was or 
was not done as required by law;*° that certain acts 


Sone Dist. No. 1, 22 Ariz. 18, 193 P 


Cal.—Luckehe v. Reclamation Dist. 
Nove 2054,. 73. Cals A361) 238) P7605 
eekete v. Morse, 4 Cal. "A. 228, 87 Pp 


Colo.—Crawford v. Felkey, 73 Colo. 
444, 216 P 520; Peo. v. Lothrop, 3 
Colo. 428. 

Del.—Mobile Cotton Mills v. Smyr- 
iris Shirt, ete., Co., 21 Del. 518, 62 A 

Ga.—Sparks v. Floyd County, 15 
Ga. A. 80, 82 SE 583. 

Ida.—Ada County Drain. Dist. No. 
2 v. Ada County, 38 Ida. 778, 226 P 
eae Ollis”.v.) Orr, 6 Ida. 474) 15¢68P 

Ill.—Peo. v. Crotty, 93 Ill. 180. 

Ind.—Landes v. State, 160 Ind. 479, 
67 NE 189; Heavilon v. Farmers 
Bank, 81 Ind. 249; Caskey v. Greens- 
burgh, 78 Ind. 233; Indianapolis, etce., 


R. Co. v. Robinson, 35 Ind. 380. 
Iowa.—Cooper v. French, 52 Iowa 
531, 3 NW. 538. 


Kan.—Townsend v. Burr, 9 Kan. 
A. 810, 60 P 477. 
Ky.—Judge Washington County Ct. 


Pee arve eee ete., Ro Col, 5 Ky.g@pr 
og Minn. —Taylor v. Blake, 11 Minn. 
Mo.—State v. Lee, 288 Mo. 679, 233 


SW 20; Bowers v. Smith, 111 Mo. 45, 
20 SW 101, 33 AmSR 491, 16 LRA 


Nebr.—Weston v. Meyers, 45 Nebr. 
95, 68 NW 117; Scroggin v. National 
Lumber Co., 41 Nebr. 195, 59 NW 


548. 
N. J.—Ridgway v. Forsyth, 7 N. 
Vases. 
N. Y.—Kittinger v. Buffalo Tract. 
Co., 160 N. Y. 377, 54 NE 1081; Smyth 
v. Pure Ice Co., 193 App. Div. 479, 184 


NYS © 305; Burrowes Co. Vv. Rapid 
Safety Filter Co., 49 Mise. 539, 97% 
NYS 1048. 


Okl.—Smith v. Rogers County, 26 
Okl. 819, 110 P 669. 

(Oye —Askay v. Maloney, 92 Or. 566, 
179. P 899; Morton v. Hood River 
County, 88 Or. 144, 171 P 584; Ship- 
man v. Portland Constr. Co., 64 Or. 
1, 128 P 989; Pplonskorsky, v. Minto, 
62 Or. 560, 126 P 15. 

Pa.—Moore v. Susquehanna Mut. 
B.lns: Cos1964 Pac 630, =46.A266s 
Ss. D.—Iowa, etc., Tel. Co. 
Schamber, 15 S. D. 588, 91 NW 78. 
Tex. —Doherty v. Galveston, 19. Tex. 

Civ. A. 708, 48 SW 804. 

Wis.—Lutien v. Kewaunee, vite Wis. 
242, 126 NW 662, 127 NW 94 

[a] Illustrations of coeliac 
(1) That official proceedings were not 
recorded “as provided by law.” Tem- 
ple v. State, 185 Ind. 139, 113 NE 233. 
(2) That a foreign corporation had 
not complied with the statutes regu- 
lating such corporations. Burrowes 
Co. v. Rapid Safety Filter Co., 49 Misc. 
539, 97 NYS 1048. (8) That an ad- 
vertisement for a publie contract has 
not been posted as required by law. 
Smith v. Rogers County, 26 Okl. 819, 
110 P 669. (4) That plaintiffs have 
conformed to a zoning ordinance. 
Kroner v. Portland, 116 Or. 141, 240 
Pi tb386y . (6) 7 Phat ‘the provisions of 
the constitution were not complied 
with by the general assembly upon 
its final passage of the act of incor- 
poration. Judge Washimecen County 
ei Mea apr ete; RK. Cox 5 Asya 

p. r 


Vv. 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


’ 
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are lawful,®? unlawful or illegal,®® without authority 
of law,®® or in violation of law;°° that land was being 
taken for a public improvement, with just compen- 
sation ;°+ that an ordinance is unreasonable;°? that 


PLEADING 


an act was done under competent authority ;°* that 


(b] Publication of ordinance.—An 
allegation that an ordinance was 
never published as required by law 


states only a conclusion of law. 
Cleveland, etce., R. Co. v. Newpoint, 
185 Ind. 517, 112 NE 993; Lutien v. 


Kewaunee, 143 Wis. 242, 126 NW 662, 
127 NW 942. 

[ce] Notice of election.—An alle- 
gation that ‘‘no notice was ever is- 
sued or posted as by law provided,” 
in case of a local option election, is a 
mere conclusion of law. State v. 
Malheur County Ct., 54 Or. 255, 257, 
101 P 907, 103 P 446. 

[da] Presentment of claim.—In a 
suit against a county, an allegation 
that the claim sued upon was pre- 
sented “as provided by law,” and 
within twelve months after accrual 
of the claim, will not supply the place 
of a distinct allegation that it was 
presented in writing and within 
twelve months from its accrual, as 
required by statute. Sparks v. Floyd 
County, 15 Ga. A. 80, 82 SE 583. 

57. Iowa.—McLane v. Leicht, 69 
Iowa 401, 29 NW 327. 

Ky.—Wells v. Sheets, 213 Ky. -438, 
281 SW 159; Templeton v. Sharp, 9 
SW 507, 696, 10 KyL 499. 

Md.—State v. Western Maryland 
R. Co., 98 Md. 125, 56 A 394, 103 AmSR 
888, 1 AnnCas 598. 

'N. Y.—Wagner v. Shoemaker, 97 
Mise. 482, 161 NYS 376. 
ae —MceCamant v. Batsell, 59 Tex. 

Pollowing language of statute in 
pleading conclusions see supra § 18. 

58. U. S.—In re Sutherland, 21 F. 
(2d) 667 [mod on other grounds 23 
os (2d) 595]; The Blairmore I, 10 

(2d) 35; Silberschein v. U. S., 285 
Fed 397 [aft ee ve S. 221, 45 Sct 69, 
ies ed. 256]; U. S.-v. Rose, 166 Fed, 

Alaska.—Yancey v. Brenneman, 6 
Alaska 448. 

Ariz.—Yuma County v. Arizona, 
etc., R. Co., 30 Ariz. 27, 243 P 907. 

Cal.—Jones v. O'Toole, 190 Cal. 252, 
212-P 9:3) Ex p..Patton, 178 "Cal. 629, 
174 P 655; Triscony v. Orr, 49 Cal. 

; Miles v. McDermott, 31 Cal. 
ol oy re Bocci, 84 Cal. A. 269, 257 

Del. ey saad v. Duff, 25 Del. 312, 
80 A 235. 

I1l.— Cahill v. Plumbers, etc., Local 
93,238 Ill. A. 128. 

Ind.—Butler v. Kokomo, 62 Ind. 
A. 519, 113 NE 391; Payne v. Moore, 
Sarre A. 360, 66 NE 483, 67 NE 

Kan.—Kansas Gas, etc., Co. v. Pub- 
lic Serv. Commn., 122 Kan. 462, 251 
P 1097. 

Ky.—King v. Christian County Bd. 
of Education, 229 Ky. 234, 16 SW 
(2d) 1053; Eminence Distillery Co. v. 
Kremd, 191 Ky. 191, 229 SW 369; 
Chick v. Randall Grain Separator Co., 
11 Ky. Op. 435. 

La.—Borne v. Robert P. Hyams 
Coal Co., 10 La. A. 646, 121 S 786. 

Mass.—French v. Kemp, 253 Mass. 
75, 148 NE 442; Chelsea v. Treasurer, 
ete., 237 Mass. 422, 130 NE 397; Bos- 
ton v. Treasurer, éte., 237 Mass. 403, 
130 NE 390. 

Mich.—Williams vy. Raper, 67 Mich. 
427, 34 NW 890. 

N. Y.—Knapp v. Brooklyn, 97 N. Y. 
520; Almirall v. McClement, 207 App. 
Div. 320, 202 NYS 139 [aff 239 N. Y. 
630 mem, 147 NE 225 mem]; Cohn 
v. Beckhardt, 63 Hun 333, 18 NYS 
84; Maylender v. Fulton County Gas, 
etc., Co., 131 Misc. 514, 227 NYS 209; 
Steéle v. Rauchfuss, 93 Misc. 332, 
PONE See OSS Peo. Vi American 
Sugar Refining Co., 86 Misc. 78, 148 
NYS 160. 
~ Oh.—Schmidt v. 
OhNPNS 239. 


Brennan, 4 


Okl.—Tobin v. Shawnee, 95 Okl. 
297, 219 P 896. 

Or.—Knight v. Baker, 117 Or. 492, 
244 P 543; Almada v. Vandecar, 94 
Or. 515, 185 P 907; Hochfeld v. Port- 
land, 72 Or. 190, 142 P 824; Purdin 
v. Hancock, 67 Or. 164, 1385 P 515. 

S. C.—Edgefield County v. Georgia- 
Carolina Power Co., 104 S. C. 311, 88 
SE 801; Wallace v. Columbia, etc., R. 
Co., 34 S!°C. 62; 12/SH'315; Tompkins 
v. Augusta, etc., R. Co., 83 S. C. 216, 
I). (SH 692 e Tutt, vier Port Royal, 
ete;,, RR: Col, 28 S.C. 388,55) SH oad. 

Ss. D—Commercial Iny. Trust, Inc. 
v. Wesling, 220 NW. 855. 

Tex.—Graham v. Knight, (Civ. A.) 
222 SW 326. 


Wash.—Martin v. Olympia, 69 
Wash. 28, 124 P 214. 
Wis.—Williams v. -Williams, 63 


Wis. 58, 23 NW 110, 53 AmR 253 

Wyo-—Ricketts v. Crewdson, 
Wyo... 284, 79 P 1042,. 81 Pl. 

Effect of conclusion of law based on 
facts alleged see supra § 

59. Fries v. Acme White Lead, etc., 
Works, 18 Ala. A. 267, 92 S 34 [cer- 
tiorari den 207 Ala. 925, 92 S 423]; 
Plymell v. Meadows, 170 Mo. A. 37, 
156 SW 82; Carlson v. Spokane Coun- 
ty, 38 Wash. 616, 80 P 795. 

{a] Tllustrations.—(1) An allega- 
tion that an order directing the open- 
ing of a road was without authority 
of law, without jurisdiction, null and 
void, was the statement merely of a 
legal conclusion. Carlson v. Spo- 
kane County, 38 Wash. 616, 80 P 795. 
(2) An allegation that a dam was 
built “without authority of law” al- 
leged a conclusion. Plymell v. Mead- 
ows; 170 Mo. A. 37, 156 SW 82. 

Effect of conclusion of law based on 
facts alleged see supra § 19. 

60. U. S.—Corey v. Independent 
Ice Co., 207 Fed. 459. 

Ala.—Sovereign Camp W. O. W. v. 
Pritchett, 203 Ala. 33, 81 S 823. 

Colo.—Comstock v. Larimer, etc., 
Reservoir Co., 58 Colo. 186, 145 P 700, 
AnnCas1916A 416; South Platte Ditch 
Co. v. Larimer, ‘ete., Reservoir Co., 
58 Colo. 185, 145 P 707. 

Ind.—Chicago, ete; 7 Re Co. We vans 
diana Natural Gas, etc., Co., 161 Ind. 
145, 68 NE 1008; Payne v. Moore, 31 
Ind. A. 360, 66 NE 483, 67 NE 1005. 

Ky.—Com. v. McCormick, 177 Ky. 
474, 197 SW 977. 

Mo.—Heman v. Schulte, 166 Mo. 409, 
66 SW 163; Knapp, etc., Co. v. St. 
Louis, 156 Mo. 343, 56 SW 1102. 

Or.—Bown v. Frank, 121 Or. 482, 
256 P 190; Credit Serv. Co. v. Peters, 
115 Or. 633, 239 P 810; Hochfeld v. 
Portland, 72 Or. 190, 142 P 824; Mor- 
ton v. Wessinger, 58 Or. 80, 113 P 7. 

Tex.—Hurley v. Citizens’ Nat. Bank, 
(Civ. A.) 229 SW 6638; Texas Auto, 
etc., Co. v. Magnolia Petroleum Co., 
(Civ. A.) 191 SW 5738; Nalle v. Aus- 


‘13 


tind, N6Civ.0 2A.) 2466S We, 13:76: irevy on 
other grounds 85 Tex. 520, 22 SW 
668, 960] 


Wis.—Schmidt v. Wisconsin Sugar 
Co., 175 Wis. 613, 186 NW 222. 

[a] Illustration,—The allegation 
of the answer that at the time of the 
accident plaintiff's horse was driven 
in violation of an ordinance, with- 
out alleging in what respect the or- 
dinance was being violated, is a mere 
conclusion of the pleader. Brickell 
Soa ao 180 Mo. A. 572, 167 SW 


61. Schlinke v. De Witt County, 
(Tex. Civ. A.) 145 SW 660. 

62. Kipp v. Davis-Daly Copper Co., 
41 Mont. 509, 110 P 237, 36 LRANS 
666, 21 AnnCas 13872. 

63. Millville Gas Light Co. v. 
Sweeten, 74 N. J. L. 24, 64 A 959. 

64. Links v. Anderson, 86 Or. 508, 
168 P 605, 1182. 

65. Murphy v. Spokane, 64 Wash. 


[49 C.J.] 63 


certain persons cast illegal ballots;°* that voters 
were deprived of the right to vote;°® and other like 
averments relating to the validity or legality of acts 
or proceedings.°® 


681, 17 PP 476. 

66. See cases infra this note. 

[a] Allegations held to be. con- 
clusions of law.—(1) That a bridge 
across a navigable stream constituted 
an unreasonable obstruction of navi- 
gation and was maintained without 
authority of law. Mauldlin v. Cen- 
tral, of Georgia’ R..Co4.181) Ala.. 591, 
61 S 947. (2) That fifteen miles an 
hour was an unlawful speed for a 
train. McElvane v. Central of Geor- 
gia, R. Co,,.170 Ala. 525, 54S 489,34 
LRANS (715. (3) That a ee 
of goods by a receiver was not author- 
ized by the court. Hillsborough Gro- 
cery Co. v. Ingalls, 60 Fla. 105, 53 
S—930. (4) That plaintiff is not a 
legally organized town. Cleveland, 
ete., R. Co. v. Newpoint, 185 Ind. 517, 
112 NE. 993. (5) That certain fran- 
chises represented to be valid and 
worth a large amount were “invalid 
and worthless.” Eppley v. Kennedy, 
198 N. Y. 348, 91 NE 797: (6) Other 
eases illustrating conclusions of law. 
Hartford-Connecticut Trust Co. v. Ea- 
ton, 29 F. (2d) 840; Oregon-Washing- 
ton Water Serv. Co. v. Hoquiam, 28 
F. (2d) 576; Great Northern R. Co. 
Ve Use. .ects Med. 406, c05 1s CON me 2 
[certiorari den 245 U. S. 664 mem, 38 
SCt 62 mem, 62 L. ed. 537 mem]; 
Rogers v. Rogers, 174 Ark. 486, 295 
SW 708; Fiedler v. Eckfeldt, 335 Ill. 
11, 166 NE 504; Kellogg v. Tout, 65 
Ind. 146; American Laundry Mach. 
Co. v. Everybody’s Laundry, 185 Iowa 
760, 171 NW 161; Houser v. Smith, 
80 Kan. 260, 101 P 1001; Gadberry v. 
Russell County Bd. of Education, 209 
Ky. 114, 272 SW 393; Streine v. Camp- 
bell Courthouse Dist., 149 Ky. 641, 149 
SW 928; Millville Gas Light Co. v. 
Sweeten, 74 N. J. L. 24, 64 A959; 
Jackson v. State Tax Commn., 29 N. 
M. 561, 224 P 482; Abreu v. State Tax 
Commn.,,.29 N. M. 554, 224 PRP 479. 
Andrew v. Oregon-Washington R., 
Stes: "Co" 90NOve Ott Fk Oa. Pelee int 
aus Me Wadley, 115 Tex. 551, 285 SW 

[b] Refusal to act.—(1) The aver- 
ment of refusal without legal reason 
for so doing, to furnish school priv- 
ileges, is but a legal conclusion. 
Templer v. Ellsworth School Tp., 160 
Iowa 398, 141 NW 1054. (2) A plead- 
ing alleging a failure to do | an act, 
“without any valid reason,’ states 
a conclusion of law. Blome v. Wahl- 
Henius Inst., 150 Ill. A. 164, (holding 
that either the word ‘valid’ should 
be omitted, or the facts set up which 
show the absence of a valid reason). 

[c] Adoption of ordinance.—An al- 
legation, in a petition by a city of the 
fourth class to enforce an apportion- 
ment lien for sidewalk, curbing, and 
guttering, that the city passed an or- 
dinance on a designated date requir- 
ing defendant to construct and main- 
tain the same, is a mere conclusion 
of law, where the statute specifies 
the manner of adopting such ordi- 


nance. Richmond vy. Madison Fe- 
male Inst., 153 Ky. 301, 155 SW. 371; 
{[d] Marriage.—Allegations that 


an alleged marriage was no marriage, 
and the use of the words ‘“‘farce,’’ 
“form,” and ‘‘mock’’ to describe the 
marriage, are mere conclusions of the 
pleader. Gregg v. Gregg, 133 Misc. 
109, 231 NYS 221. 

[e] Invalidity of statute.—Gen- 
eral averments in an amended an- 
Swer in an action to recover damages 
from a railway company for a wrong- 
ful death caused by violation of a 
statute, requiring the slackening of 
speed at highway crossings, that such 
statute violates the commerce clause, 
and is a direct burden upon and im- 
pedes traffic, and impairs the useful- 
ness of the railway company’s facil- 
ities for that purpose, and that it is 
impossible to observe the statute in 
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Validity of instruments. 
law. 
Legal rights. 


pleader.’° 
Legal consequences. 


a conclusion of law.71 


Allegations held not conclusions of law. 
swer in a proceeding on town warrants issued in 
payment of a lease, stating that the lease was for 
the purpose of securing a water supply and that the 
leasing and the issuing of warrants were without the 
sanction or authority of the voters, states an ultimate 


fact and not a mere conclusion.2 


of an answer that an award for a fire loss included a 
sum for the value of articles believed by the arbitra- 
tors to have been stolen after the fire, has been held a 


carrying mails and interstate com- 
merce business, are not sufficient as 
against demurrer, since they are mere 
conclusions, and do not show the 
number or location of the crossings 
at which the railway company will 
be required to check the speed of its 
trains, or that the particular cross- 
ing is not a dangerous one. Southern 

MCOeVedcing, 217 U.S 2524, 30° SCt 
594, 54 L. ed. 868 [aff 160 Fed. 332, 
87 CCA 284], 

C72 heOw vn Crotty, 93) Ll 180: 

68. Cal.—In re Lennon, 152 Cal. 
Ose eee oh, LO PATIOS OS.) le 
AnnCas 1024. 

Ill.—Peo. v. Green, 281 Ill. 52, 117 
NE 764. 

Ky.—-North vy. Irvin Turnp. Road, 6 
Ky. Op. 307. 

La.—Hernandez’s Succ., 138 La. 134, 
70 S 63; In re State Realty Co., Ltd., 
6 La. A. (Orleans) 198. 

Re eae v. Peck, 11 Minn. 


Or.—Shannon y. Portland, 38 Or. 
382, 62 P 50; O’Hara v. Parker, 27 
Or; 156, 39 P 1004. 

69. Bellevue Impr. Co. v. Kayser, 1 
Nebr. (Unoff.) 63, 95 NW 499. 

70. North Birmingham R. Co. v. 
Liddicoat, 99 Ala. 545, 13 S 18; Bir- 
mingham Waterworks Co. v. Brooks, 
16 Ala.“A.209, 76 S515; Clark v. Hart, 
98 Key, 31,32 SW 216, 17, Kylu 604; 
Lipson v. Evans, 133 Md. 370, 105 A 
312; Brown vy. Phillips, 71 Wis. 239, 
36 NW 242. 

71. Ala.—Troy Grocery Co. v. Pot- 
teu 380 CAlano 9, cob, Ss) dege 

Ariz.—McRoberts v. Phoenix, 25 
Ariz, 466, 218 P 994. 

Cal.—Branhan v. San Jose, 24 Cal. 
585; Dutch Flat Water Co. v. Moon- 
ey, 12 Cal. 534, 

Colo.—Peo. v. Brown, 23 Colo. 425, 
48 P 661. 

Ind.—Gum Elastic Roofing Co. v. 
Mexico Pub. Co., 140 Ind. 158, 39 NE 
443, 30 LRA 700; Renihan v. Wright, 
125 Ind. 536, 25 NE 822, 21 AmSR 
249, 9 LRA 514; Grand Lodge A. O. 
Up Wee visdaall; 31 dnd) As 10%, 67 IND 
272; Repp v. Lesher, 27 Ind. A, 360, 
61 NE 609. 

Ind. T.—Kemp v. Jennings, 4 Ind. 
T. 64, 64 SW 616. 

Iowa.—Gipps Brewing Co. v. De 
France, 91 Iowa 108, 58 NW 1087, 51 
AmSR 329, 28 LRA 386. 

Ky.—Bennett v. Lewis, 66 SW 523, 
23. KyL. 2037. 

Md.—Strauss v. Denny, 95 Md. 690, 
53 A 571; Reddington vy. Lanahan, 59 
Md. 429. 

Mass.—Lynch y. Forbes, 161 Mass. 
302, 37 NE 4387, 42 AmSR 402. 

Mo.—Mallinckrodt Chemical Works 
v. Nemnich, 169 Mo. 388, 69 SW 355; 
Radcliffe v. St. Louis, etc., R. Co., 90 
Mo. 127, 2 SW 277. 

Nebr.—Bellevue Impr. Co. v. Kay- 


An allegation that an 
instrument is valid,®* void,®* or is limited in certain 
particulars in its legal operation,®® is a conclusion of 


An allegation that a party has or 
has not certain legal rights is a conclusion of the 


An averment that certain le- 
gal consequences follow from an act or condition is 
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law.*3 


statements of fact are: 
registered for payment according to law” by the 
city treasurer “at the dates of their respective 


[§§ 40-41 


sufficient averment of misconduct, as against the 
contention that it pleaded merely a conclusion of 
Other allegations which have been held 


That city warrants, “were 


presertations;”74 that plaintiffs, suing abstracters 


for furnishing a defective abstract, were ousted and 
dispossessed of the land in due course of law by a 


third person;7® and that certain expenditures in- ° 


An an- 


So an averment 


ser, 1 Nebr. (Unoff.) 63, 95 NW 499. 
Nev.—Wheeler v. Floral Mill, etc., 


Co., 9 Nev. 254. 
N. J.—Bloomington Min. Co. v. 
Searles, 66 N. J. L. 378, 49 A 543. 
N. Y.—Bush v. Coler, 170 N.Y. 


587, 68 NE 1115; Rothschild v. Rio 
Grande Western Co., 59 Hun 454, 13 
NYS 236i. 20Le NY CiviProcu loi zo 
AbbNCas 312; Hatch v. Peet, 23 Barb. 
ae Baldwin v. Walsworth, Lalor 


N. D.—Clyde v. Johnson, 4 N. D. 
92, 58 NW 512. 

Oh.—Pennsylvania Co. v. Platt, 47 
Oh. St. 363, 25 NE 1028. 


Okl.—Smith v. Kaufman, 3 Okl. 
Miign Zl IP One 
pes I.—Wilson v. Tucker, 9 R. I. 


Tex.—Bluntzer v. Hirsch, 32 Tex. 
Civ. A. 585; 75 SW 326: 

[a] Illustration.—In an action to 
restrain a city from proceeding with 
a contemplated street improvement, 
allegation ‘‘that the operative effect 
in law of said protest, and the filing 
of the same, was and is a bar to any 
further proceedings in relation to 
making any further improvements on 
said street for a period of six 
months,” is a mere conclusion of law. 


McRoberts v. Phceenix, 25 Ariz. 466, 
471) 218 P'994:; 
72. State v. Newport, 70 Wash. 


286, 126 P 687. 

73. Kaufman Jewelry Co. v. Penn- 
sylvania Ins. Co., 172 Minn. 314, 215 
NW 65, 431. 

74. EKreeman v. Huron, 10S. D.°368, 
73 NW 260. 

75. Hershiser v. Ward, 29 Nev. 228, 
1 alle 
Vansant v. Com., 


189) Ky. © 1; 
224 SW 367. 

77. Pleading notice see infra § 50. 

78. Ind.—Harbison v. State Bank, 
232 ind) i3'3). .92icAm Ds 308. 

Ky.—Louisville, ete., R. Co. v. Mur- 
phy, 182 Ky. 136, 206 SW 268; Amer- 
ican Mut. Aid Soc. v. Helburn, | 85 
et 1, 2 SW 495, 8 KyL 627, 7 AmSR 

Minn.—Hoag v. Mendenhall, 19 
Minn. 335. 

N. Y.—Peo. v. Sullivan County, 56 
N. Y. 249; Mincho vy. Bankers’ L. Ins. 
Co., 124 App. Div. 578, 109 NYS 179; 
Fowler vy. New York Indemn. Ins. 
Co, 23 ‘Barb. 143) [rev ‘on |) other 
grounds 26 N. Y. 422]; Farmers’, etc., 
Bank v. Empire Stone Dressing Co., 
18. N.. Y. (Supér, 275) 10 /AbbPrv47: 
French v. Willet, 17 N. Y. Super. 649, 
10 AbbPr 99; Myers v. Machado, 6 


AbbPr 198. 
Or.—Moore vy. Fowler, 58 Or. 292, 
114 P 472. 
ee eee v. Eames, 32 Tex. 
Wis.—Miles v. Mutual Reserve 


Fund Life Assoc., 108 Wis. 421, 84 


curred by the superintendent of public instruction 
for books were unlawful, wrongful, and unauthor- 
ized, and that such books should not have been paid 
for out of the school fund.7® 

[§ 41] (b) Due or Proper Performance of Acts.77 
In some cases an averment that an act was duly per- 
formed,’® or was done in due form,’® or properly,®° 
has been held to be a conclusion of law. Other cases 
have sustained the propriety of a general averment 
that an act was duly performed,*! or have held that, 


NW 159. 

But see infra text and note 81. 

[a] Cancellation of policy.—An al- 
legation that defendant “duly can- 
celed the policy of insurance” is a 
conclusion of law, and not the state- 
ment of a fact. Mincho v. Bankers’ 
eae Co., 124 App. Div. 578, 109 NYS 

[b] Dedication of highway.—An 
allegation that there was duly laid 
out and dedicated to the public for 
a highway a strip of land belonging 
to plaintiff and her grantors is insuf- 
ficient. Moore v. Fowler, 58 Or. 292, 
114 P 472. ’ 

[c] Establishment of quarantine. 
—An allegation that a quarantine or- 
der was “duly published” is a conclu- 
Sion. Louisville, ete., R. Co. v. Mur- 
phy, 182 Ky. 136, 206 SW 268. 

[d] Designation of official news- 
paper.—An allegation that certain 
newspapers were ‘duly designated” 
to publish the session laws is a legal 


conclusion. Peo. v. Sullivan County, 
56 N. Y. 249. 
79. Young v. Davis, 30 Ala. 213; 


McEntee v. Cook, 76 Cal. 
258 


[a] Tllustrations.—(1) An aver- 
ment that an application for the pur- 
chase of state lands was in due form, 
and that applicant became the pur- 
chaser and became entitled to the pos- 
session of the land and to receive a 


87 LS ee 


patent therefor in due course, is a 
mere conclusion of law. Moran v. 
Bonynge, 157 “Cal. 295, 1077 R) 312 


(2) An averment, in such a pleading, 
that a certificate of purchase in due 
form was issued, is a mere conclusion 
of law, and is not the equivalent of 
an averment of the facts necessary to 
show a valid application to purchase. 
Moran v. Bonynge, supra. 

80. Wells v. Sheets, 213 Ky. 488, 
281 SW 159; Kipp v. Burton, 29 Mont. 
ae 74 P 85, 101 AmSR 544, 63 LRA 


81. U. S.—Breckinridge County v. 
McCracken, 61 Fed. 191, 9 CCA 442. 

Colo.—Denver, ete., R. Co. v. Colo- 
1a Springs, 67 Colo. 288, 184 P 

Mass.—Hatheway v. Reed, 127 
Mass. 136. 


Minn.—Newton v. Highland Imp. 
Co., 62 Minn. 436, 64 NW 1146. 

N. Y.—Manley v. Rassiga, 13 Hun, 
288; McCorkle v. Herrmann, 5 NYS 
881 [rev on other grounds 117 N. Y. 
297, 22 NE 948]. 

Wash.—Stephens  yv. 11 
Wash. 41, 39 P 266. 

Wis.—Miles v. Mutual Reserve 
Fund Life Assoc., 108 Wis. 421, 84 
NW 159. 

[a] An allegation that a warrant 
was duly and legally signed is not a 
conclusion of law. Stephens v. Spo- 
kane, 11 Wash. 41, 39 P 266. 


Spokane, 


1 A a a a ne ES 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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while such an averment is a legal conclusion,*? it is 
nevertheless sufficient, in the absence of a special de- 
murrer or objection on that ground, to authorize evi- 
dence on the issue.** In some jurisdictions the rule 
has been stated that, where the matter is collateral 
to the essential fact, it suffices to allege due perform- 
ance generally,** as that an election was duly held,*® 
or that an officer was duly elected and qualified ;8¢ 
but that, where the fact itself must appear, it is in- 
sufficient to state that it was duly performed, with- 
out stating how.8? A complaint which alleges that 
plaintiff is a foreign corporation “and was then and 
still is duly authorized to do business in the State” 
has been held sufficient under the rule that the per- 
formance of statutory conditions precedent to a right 
to sue may be pleaded in the form of conclusions. of 
fact, without setting out in detail the evidentiary 
facts.8§ 

[§ 42] (c) Validity of Tax or Other Charge, and 
Proceedings Therefor. A general allegation that a 
tax or assessment was duly and regularly imposed has 
been held a conclusion of law,°® although on the 
other hand some authorities have held that it is suffi- 
cient to allege in general terms that tax bills were 
legally assessed and issued.°® So an allegation that 
a tax or assessment is invalid or illegal, or as that it 
is unequal, excessive, unjust, or confiseatory ;°2 that 
no tax election has been held;°* that there was no 
quorum when the board of supervisors met to raise 
taxes ;°* that proceedings under which a tax deed 
was acquired “are in all things invalid and failed to 


[b] Municipal aid election.—In an | 198. 
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| create any estate or interest” ;°> that a tax sale was 


‘not sufficiently advertised ;’’®® or that no notice of 
final redemption from a tax sale was published as 
required by law,®’ is a conclusion of law; and the 
same is true of an averment that a charge for gas or 
electricity,’® or the cost of a public improvement,°® 
or an increase in insurance rates, is confiscatory, or 
that the salary of a municipal officer is excessive and 
illegal.2 On the other hand a statement that a speci- 
fied gas rate is unjust, unreasonable, and excessive, 
and more than sufficient reasonably to compensate 
defendant for the public service,* or that a freight 
rate, specifying the amount, is unreasonable and ex- 
tortionate,* has been held a pleadable statement of 
fact, as has an averment that an overcharge has heen 
collected.® 

[§ 43] (d) Criminal Acts and Liability. An alle- 
gation in general terms that defendant “assaulted” 


_plaintiff,® or that a person committed a crime,‘ or 


that an injury occurred as the result of a criminal 
act,® is a conclusion of law, as is an averment that 
there was no criminal liability on the part of a third 
erson.® 

[§ 44] (16) Conversion. An averment that de- 
fendant converted plaintiff’s property to his own use 
is an averment of a fact, and not a conclusion of 
law.1° But an allegation that there was a joint con- 
version, without stating facts to sustain the charge, 
is a conclusion of law.1! So it has been held that an 
averment that defendant bank participated in an un- 
lawful diversion and misappropriation of a fund by 


98. Portland Vi etc., Co. v. Port- 


action on railroad aid bonds, a sim- 
ple allegation in the petition that “an 
election was duly held” to determine 
whether the subscription should ‘be 
made is sufficient; and any irregu- 
larities in the mode of holding such 
election are matters of defense. 
Breckinridge County v. McCracken, 
61 Fed. 191, 9 CCA 442. 

[ec] Passage of ordinance.—lIt is 
enough for the complaint to allege 
that the city council duly, regularly, 
and legally passed an ordinance, set 
out, without alleging the facts show- 
ing due passage. Denver, etc., R. Co. 
Vv. eoetade Springs, 67 Colo. 388, 184 


FP 

{d] In California, by statute, in 
pleading a determination of a board 
or officer, it is not necessary to state 
the facts showing jurisdiction, but 
such determination may be stated to 
have been duly given or made. Bi- 
tuminous Lime Rock Pay., etc., Co. v. 
Hulton? 33) 1107. 

82. Pacific Pav. Co. v. Diggins, 4 
Cal. A. 240, 87 P 415. 

83. Pacific Pav. Co. v. Diggins, su- 


pra. 
84. State v. Malheur County Ct., 
46 Or. 519, 81 .P 368. 
85. Peo. v. Ryder, 12 N. Y. 433 [aff 
16 Barb. 370]; State v. Malheur Coun- 
ty Ct., 46 Or. 519. 81 P 368. 


86. See infra § 56. 
87. State v. Malheur County Ct., 
supra. 


88. United Bldg. Material Co. v. 
Odell, 67 Misc. 584, 585, 123 NYS 313. 
Pleading: 
Matters of evidence see supra § 16. 
Performance of conditions precedent 
generally see supra § 33. 


89. Newport v. Newport, etc., 
Bridge Co., 13 Ky. Op. 496. 

90. Lucas v. McCann, 50 Mo. A. 
638. 


91. Cal.—Beckett v. Morse, 4 Cal. 
A. 228, 87 P 408. 

Ga.—Witherow v. Powder Springs 
Creek Drain. Dist. No. 2 Comrs., 155 
Ga. 476, 117 SE 329. 

La.—Hart Land, etc., Co. v. Kelly, 
145 a, 3495. 82 $ 366; In re State 
Realty Co., Ltd., 
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Mo.—Heman v. Schulte, 166 Mo. 
409, 66 SW 163. 

N. Y.—O’Reilley v. Kingston, 114 N. 
Y. 439, 21 NE 1004; Knapp v. Brook- 
Ly NO pe Nao 20) Ebates Se ebun 2 50 0s 
Swart v. Boughton, 35 Hun 281. 

Oh.—Pelton v. Bemis, 44 Oh. St. 51, 
4 NE 714. 

Okl.—Jones v. Carnes, 17 Okl. 470, 
ST5uP 62: 

Or.—Beezley v. Astoria, 126 Or. 177, 
269 P 216,60 ALR 504;. Purdin v. 
Hancock, 67 Or. 164,135 RP 515. 

S. D.—Iowa, etc., Tel. Co. v. Scham- 
ber, 15 S. D. 588, 91 NW 78. 

Wash.—Martin v. Olympia, 69 
Wash. 28, 124 P 214. 

DO libs et ae v. Nicholas, 16 Wis. 

92. Ark.—Henderson v. Hot Spring 
County Road Impr. Dist. No. 1, 171 
Ark.--8, 288 SW 39; Moore v. Long 
Prairie Levee Dist., 98 Ark. 113, 135 
SW 819. 

Cal.—Guy v. Washburn, 23 Cal. 111. 

Colo.—Armstrong v. Johnson Stor- 
age, ete., Co., 84 Colo. 142, 268 P 978. 

Ill.—Michigan Cent. R. Co. v. Carr, 
303 Ill. 354, 135 NE 881. 

Ky.—Collins v. Parrent, 187 Ky. 
592, 219 SW 1072; Covington v. Her- 
Z08: 116 Ky. 725, 76 SW 538, 25 KyL 


Tenn.—Carriger v. Morristown, 148 
Tenn. 585, 256 SW 883; Columbia v. 
Beasly, 1 Humphr. 232, 34 AmD 619. 

[a] Allegations held insufficient.— 
Allegations that lands of plaintiffs 
were not charged in the present as- 
sessment with their just proportion 
of a former assessment or with their 
proper proportion of the costs of rec- 
lamation were legal | conclusions. 
Spurrier v. Reclamation Dist. No. 17, 
172 iCale 157,- 155 B\ 840. 

93. Travelstead vy. Ray, 169 Ky. 
706, 185 SW 91. 

94. Calloway County Farm Bureau 
v. Pool, 205 Ky. 365, 265 SW 809. 
Misn Hart v. Hone, (N. D.) 223 NW 

96. Straus v. Foxworth, 231 U. S. 
162, 34 SCt 42; 58 L. ed. 16 8. 

97. Wolf v. Wolf, 88 Kan. 205, 128 


Gala aww (Orleans) ' P 374. 


land, 200 Fed. 890 

99. Harrison v. “Abington, 140 Ark. 
115, 215 SW 255; Slaughter v. Louis- 
ville, 8 Ky. Op. 24. 

1. Richards v. Security Mut. L. 
Ins) Coi,.259' Beds 727. 

2... Lights; ete., Bd: v.° Dobbs,’ 151 
. 58, 105 SE 611. 

3. Morrell v. Brooklyn Borough 

Co., 113 Misc. 65, 184 NYS 651 

[aff 195 App. Div. 1, 185 NYS 883 
(rev on other grounds 231 N. Y. 398, 
132 NE 129)]. 


4 Jeremy Fuel, etc., Co Den 
ver OtClR., Cos 60 Utah 153) “207 ? 


5. Jeremy Fuel, etc., Co. v. Den- 
éte.; .R. Co. supra: 
6. Hendrix v. Manhattan Beach 


- Co., 181 App. Div. 111, 168 NYS 


7. Drown v. New Amsterdam Cas- 
UMaAlty Co. 75 Car al 16h Plo  Oaes. 
Fidelity, ete., Co. Vv. Sexton, 134 Ga. 
56, 67 SW 649. 

Ta] Facts held sufficiently stated. 
—U. S. Fidelity, etc., Co. v. Sexton, 
134 Ga. 56, 67 SW 649. 

8. National Ben. Assoc. 
man, 110 Ind. 355, 11 NE 316. 

9.. Walton v. American Surety Co., 
28 Pa. Dist. 300. 

10. Cal.—Lowe v. Ozmun, 137 Cal. 


v. Bow- 


257, 70 P 87; Daggett v. Gray, 110 

Cal.» 169,» 42> P. 568. 

PO ANA oases v. Reynolds, 68 Ind. 
j Wright, 157 


Mass.—Duggan _ v. 
Mass. 228, 32 NE 159. 
Minn.—Cordill v. Minnesota El. 
Co., 89 Minn. 442, 95 NW 306. 
nt RO a artic oe v. Mangold, 61 Mo. 
Mont.—Stevens v. Curran, 28 Mont. 
366, 72 P 415. 
Nebr. —Sanford v. Jensen, 49 Nebr. 
766, Be NW 108. 
N. Y.—Thayer v. Gile, 42 Hun 270, 
5 NYSt 103. 
Wash.—Pullman First Nat. Bank v. 
Gaddis, 31 Wash. 596, 72 P 460. 
Pleading conversion generally see 
Trover and Conversion [38 Cye 2069]. 
11. Ragin v. Northwestern R. Co., 
111 S. C. 394, 98 SH 286. 
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trustees is a conclusion of law.1? One suing in trover 
for the conversion of property must plead facts show- 
ing his right to immediate possession at the time of 
the conversion,'® and an allegation that defendant 
“wrongfully and unlawfully” converted the property 
is insufficient for such purpose, being a mere conclu- 
sion of the pleader.*+ 

[§ 45] (17) Nuisance. A mere averment that the 
act or thing complained of constitutes a nuisance is 
a conclusion of law.?® But a general allegation that 
lewdness, prostitution, and assignation were habitual- 
ly carried on and practiced on certain premises has 
been held sufficient.?® 

[§ 46] (18) Judicial Proceedings and Effect 
Thereof!7—(a) In General. General allegations in 
reference to judicial acts and proceedings and their 
validity and effect,1® such as that plaintiff has or has 
not a cause of action against defendant;+® that, when 
the holder of municipal bonds transferred them and 
warranted their value, he did not transfer his right 
to recover thereon against the municipality ;?° that 
the foreclosure of a deed of trust was not “in the 
manner and form required by law;”?? that the peti- 
tioner in certiorari has given “the bond required by 
law ;”?? that the principal in a forfeited*recognizance 
did not fail to abide by any order of court previously 
entered ;*° that the issuance of a distress warrant and 
the proceedings had under it were wrongful and il- 
legal;?* that a prosecution was “unjust,” “un- 
founded,” and “unwarranted;”?° that due diligence 


12. Tavior v. Astor Nat. Bank, 105 
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prior sale of land for which ejectment 
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was used in prosecuting an action;2® or that the 


personal representative of decedent “is entitled to 
recover for and on behalf of the estate” in an action 
for wrongful death,?7 are mere conclusions of the 
pleader, as are general averments as to the nature oi 
an action,?® or the right to a jury trial.2® It has 
also been held that an averment that allegations in is 
former suit were false and malicious, and made 
without probable cause, is controlled by the record 
in such former suit, when referred to in ‘the. petition, 
and is not a statement of fact.2° On the other hand 
it has been held that an allegation that an action was 
begun “without probable cause,” although a legal 
conclusion, is also a statement of ultimate fact.2+ An 
averment that an action was begun upon a certain 
date,*? or that the debt sued on is the same debt as 
evidenced by a certain note,** has been held to be 
a statement of fact, and not a conclusion of law. 


‘So in a suit by a ereditor of an estate to remove the: 


administration thereof from the probate to the chan- 
cery court, an averment that the probate court had 
not entered upon a final settlement of the estate is 
not a conclusion of law, but a statement of fact.?+ 
Institution of suit. An allegation in a suit for 
malicious prosecution, averring merely that defend- 
ant instituted suit against plaintiff in a certain coun- 
ty, without stating what he did to institute the suit, 
or that he instituted it in a court, or, if so, 
in what court, is a conclusion of law.?5 But it has 
been held that an allegation that defendant instituted 


compensation there, was too weak 


Mise. 386, 174 NYS 279. 

13. See Trover and Conversion [38 
Cye 2068]. 

14. Sebastian County Coal, etc., Co. 
v. Fidelity Fuel Co., 310 Mo. 158, 274 
SW 774. 

15. Ala.—Birmingham R., etc., Co. 
v. Ashworth, 17 Ala. A. 451, 86 S 82 
[certiorari den 204 Ala. 391, "36S 84]. 

Mo.—State v. Dick, etc., Brewing 
Co., 270 Mo. 100, 192 SW 1022, LRA 
1917D 1023; State v. Woolfolk, 269 
Mo. 389, 190 SW 877. 

N. M.—State v. Johnson, 26 N. M. 
20, peu 8e i eae KO) 

. Y.—Fabian v. Schinasi, 176 App. 
Div. 259, 162 NYS 1073; De Moll v. 
New York, 163 App. Div. 676, 148 NYS 
966. 

Tex.—Dickson v. Barr, (Civ. A.) 235 
SW 977; Electra v. Cross, (Civ. A.) 
225 SW 795; Worm v. Wood, (Civ. 
A.) 223 SW 1016; Haynes v. Hedrick, 
(Civ. -A..)- 223 Sw 550; Shamburger 
v. Scheurrer, (Civ. A.) 198 SW 1069. 

16. Peo. v. Arcega, 49 Cal. A. 239, 
193 P 264; Peo. -v. Laine, 41 Cal. A. 
345, 182°P 986. 

17. Pleading statute of limitations 
as defense see Limitations of Actions 

726. 


18. See cases infra this note. 

[a] Illustrations of conclusions of 
law.—(1) That defendant has substi- 
tuted, in lieu of its rights and obli- 
gations under the general maritime 
law, the provisions of the Workmen’s 
Compensation Law. Jordan v. Ley- 
land, 7 F. (2d) 386. (2) That it was 
necessary, in order for plaintiff, to 
protect his title to cotton, to enjoin 
negotiation of warehouse receipts and 
to enjoin delivery of cotton to others. 
Bowen v. Bearden, 218 Ala. 67, 117 
S*6228-.(3) iThat ‘defendants, in in- 
ducing a named person to leave the 
jurisdiction, prevented plaintiff from 
establishing by her testimony in 
pending proceedings “certain essen- 
tial and material facts.” Hansen v. 
Nicoll, 40 App. (D. C.) 228, AnnCas 
1914C 759. (4) That a claim to prop- 
erty levied on was not duly filed, and 
that it appeared from the record that 
it was not filed. Reeves v. Lancaster, 
147'Ga. 675, 95 SE 246. (5) That a 


is brought was by order in an action 
“seeking a sale and division of the 
proceeds.”’ Johnson v. Whitcomb, 166 
Ky. 673, 674, 179 SW 821. (6) That 
discovery of certain evidence was not 
made until after the term of court 
at which default judgment sought to 
be set aside was rendered. Elkhorn 
Coal Corp. y. Cuzzort, 215 Ky. 254, 284 
Sw 1005. (7) Other cases in which 
the pleadings were held to state con- 
clusions of law. Rushton v. Reeve, 
178 Cal. 199, 172 P 608 (allegation as 
to character of appeal from justice’s 
to superior court); Chesebro v. Bab- 
cock, 59 Conn. 213,'22 A 145 (that a 
justice’s court adjourned sine die); 
Schooler v. Yancey, 133 Ky. 695, 118 
SW 940; Norwich Union Indemn. ‘Co. 
v. Wilson, (Tex. Civ. A.) 17 SW (2d) 
68; Republic Supply Co. vy. Weaver, 
(Tex. Civ. A.) 235 SW 684. 

[b] Allegations as to venue.—(1) 
An allegation in a plea of privilege 
that the suit did not come within 
any of the exceptions to the statute 
fixing venue was not an allegation of 
fact, independent of the allegations 
of the petition, but was a conclusion 
of law. Nolen vy. Harding, (Tex. Civ. 
A.) 285 SW 687; Anderson v. Terry, 
(Tex. Civ. A.) 167 SW 1. (2) Wheth- 
er or not a suit to cancel a mineral 
lease is one coming within Rev. St. 
(1911) art 18380 subd 14, providing 
for venue of suits concerning land, 
is a legal question, and defendant's 
allegation in his plea of privilege 
that it was not such a suit is a mere 
gonelusion of law. Thomason v. 

Ham,, (Tex. Civ. A.) 210 SW 561. (3) 
An affidavit controverting a plea of 
privilege, stating only that certain 
defendants resided in the county 
wherein the action was brought, and 
that all the defendants were jointly 
and severally liable, is a conclusion 
of law as to defendants’ joint liabil- 
ity. Fidelity, ete., Co. v. Locke, (Tex. 
Civ. A.) 12 SW (2d) 646. 

[ec] Allegations held sufficient.— 
In a suit to set aside a ruling of the 
industrial accident board, allegations 
that plaintiff made no claim for com- 
pensation in another state in which 
he was injured, and, when accepting 


and disabled to investigate, were not 
subject to exception that they were 
mere conclusions. Norwich Union 
Indemn. Co. v. Wilson, (Tex. Civ. A.} 
17 SW (2d) 68. 

Allegations as to capacity to sue 
or be sued see infra § 52. 

19. Williams v. Knighton, 1 Or. 
234; Schaetzel v. Germantown Farm- 
ers’ Mut. Ins. Co., 22 Wis. 412. 

20. Hooker v. East Riverside Irr. 
Dist., 38° Cal. Ay 615, 177°P 184. 

21. Sanders v. Flenniken, 172 Ark. 
454, 289 SW 485 

22. Nightingale v. Brunswick! 29 
Ga. A. 184, 114 SE 584. 

23. National Surety Co. v. U. S., 
29 F. (2a) 92 

24. Ferriman v. Sloan, 228 Ky. 71, 
14 SW (2d) 156. 

25. Estrada v. Kreeger Store, 147 
La. 291, 84 S 786. 

26. Harrington v. Witherow, 2 
Blackf. (Ind.) 37; Wheeler v. Dakin, 
12 HowPr (N. Y.) 537. 

27. Cleveland; ete) Ri“ Go. 
ee 55 Ind, A. 243, 102 NE 868, 


28. Sewall v. Fitz Gibbon, 225 App. 
Div. 608, 233 NYS 541. 

[a] Tilustration.—In an_ action 
against the United States Shipping 
Board Emergency Fleet Corporation, 
an allegation in the answer that the 
action is one against the United 
States is a conclusion. Ingersoll- 
Rand Co. v. U. S. Shipping Bd. Hmer- 
gency Fleet Corp., 195 App. Div. 838, 
187 NYS 695. 

29. Sewall v. Fitz que 225 App. 
Div. 608, 238 NYS 541: 

30. McDonald’s Succ., 154 La. 1, 97 
S 262. 

31. Johnston v. Deidesheimer, 76 
Colo; 559,232 P 1173: 

Generally see Malicious Prosecu- 
tion § 127 

32. Shaw v. Foley, 62 Oh. St. 

56 NE 475. > Ve 

33. Shirley v. prepbenace 104 Ky. 
518, 47 SW 581, 20 KyL 767. 

34. Tucker v. Morris, 206 Al 
89 S 271. : ae 

35. Walrath v. Crary, (Mo. A.) 22 
SW 895. Uys , z 
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§§ 46-47] 


a criminal prosecution against plaintiff before the 
county judge of a certain county on a specified charge 
is a statement of fact.?¢ 

Existence of other remedy. A general allegation 
that a party has no other adequate ‘remedy,?" or that 
he has *8 or has not?® an adequate remedy at law, or 
that, unless the petitioner’s prayer is granted, he will 
suffer irreparable injury,?® is a mere conelusion of 
aw. 

Another action pending. A plea of another action 
pending, alleging that it involves the same parties 
and the same subject matter, is merely a conclusion 
of law.41 

Meritorious defense. An averment that plaintiff 
has a valid and meritorious defense to an action in 
which judgment was rendered against him is merely 
a conclusion of law.*? On the other hand, an allega- 
tion in a suit to set aside a ruling of the industrial 
accident board, that “plaintiff has a meritorious 
ease,’ has been held not objectionable as a conelu- 
sion.# 

Allegations as to counterclaim or cross demand. 
An allegation in a counterclaim or cross complaint 

86. Ballard v. Cash, 191 Ky. 312, 47. 
230 SW 48. 


[a] “The word institute means, to 
set on foot, to inaugurate, to initiate. 


48. U. 
Corp. v. 


PLEADING 


Validity and effect of judg- 
ment see infra § 48. 

S.—Storm Waterproofing 
Sonneborn, 28 F. (2d) 115. 


[49 C.J.] 67 


that defendant’s cause of action arises out of the 
same transaction,** or “is of and concerning the sub- 
ject matter of plaintiff’s complaint,”*® is a conclu- 
sion of law. 

Allegation as to amendments. An allegation that 
a cause of action set up by amendment is the same as 
that originally alleged is a conelusion of law.*® 

[§ 47] (b) Jurisdiction.*7 A general statement 
that a court of special, limited, or inferior jurisdic- 
tion has jurisdiction of an action, without a state- 
ment of facts supporting the averment, is a conclu- 
sion of law.45 An averment in general terms that a 
court or judge had no jurisdiction of an action or 
proceeding,*® or that a judge had exceeded his juris- 
diction,®® or was disqualified,° without stating the 
facts showing want or excess of jurisdiction or dis- 
qualification, is a mere conclusion of law. So an 
allegation that in a prior action, plaintiff was not be- 
fore the court ;>? that no summons had been directed 
or delivered as required by law;°* that process was 
not served as required by law;** that there is no law 
authorizing service of process on a trade union;°° or 
that no summons was issued on a petition in error 
Adams, 54 Ind. A. 680, 100 NE 573. 

Mo.—Hendricks v. Calloway, 211 


uae 536, 111 SW 60. 
Nev.—-Dixon vy. Reno, 43 Nev. 413, 


These are some of the definitions of 
the word given by Webster, and to 
charge that the defendant instituted 
a criminal prosecution against the 
plaintiff necessarily charges that he 
set the law in motion against him, 
and while a pleader must of course 
state the facts and not a mere conclu- 
‘sion of law, we do not consider the 
charge that one has instituted a crim- 
inal prosecution against another be- 
fore a particular officer having juris- 
diction thereof, charging him with 
the offense of unlawfully disturbing 
religious worship, a mere conclusion 
of law.” Ballard v. Cash, 191 Ky. 
312,°314, 230 SW 48. 

37. Silverman y. Doran, 23 Misc. 
96; 52-NYS 731: 


38. Sewall v. Fitz Gibbon, 225 App. 
Div. 608, 233 NYS 541; Levan v. 
American Safety Table Co., 222 App. 


Div. 110, 225 NYS 583; McKenzie v. 
Wappler Electric Co., 215 App. Div. 
336, 213 NYS 389; Schiefer v. Frey- 
gang, 125 App. Div. 498, 109 NYS 848 
{aff 199 N. Y. 568 mem, 93 NE 1131 
mem]; Holland v. Grote, 56 Misc. 
370, 107 NYS 667 [aff 125 App. Div. 


413, 109 NYS 787 (mod 193 N. Y. 262, 
86 NE 30)]. 
39. Torbit v. Warner, (Mo.) 217 


SW 40; Blackwelder v. Fergus Motor 
Co., 80 Mont. 374, 260 P 734; Magno- 
lia Petroleum Co. v. Wright, 124 OkKl. 
55, 254 P 41. See Trotter v. Lisman, 
199 N. Y. 497, 92 NE 1052 (an alle- 
gation in a creditors’ suit that it be- 
came impossible for the creditors to 
enforce at law the collection of their 
claims). 

In injunction suits generally see 
Injunctions § 542. 

40. See infra § 66. 

41. Kuntz v. Emerson Hardwood 
@o:; °93) Or. 565) “184 P 7253" 

42. Johnson v. Sikes, 22 Ga. A. 46, 
95 SE 469; Tracy v. State, 60 Okl. 109, 
159 P 496; Citizens’ Bank v. Brandau, 
(Tex. Civ. A.) 1 SW (2d) 466; Boy- 
kin v. Patterson, (Tex. Civ. A.) 214 
SW 611; Big Springs First Nat. Bank 
v. Hartzog, (Tex. Civ. A.) 192 SW 363. 

43. Norwich Union Indemn. Co. v. 
Ma (Tex. Civ. A.) 17 SW (2d) 


Soa. Imperial Water Co. No. 4 v. 
Meserve, 62 Cal. A. 593, 217 P 548; 
Chamberlain v. Townsend, 72 Or. 207, 
142 P 782, 143. P 924, 


45. Imperial Water Co. No 
patho 627 Cali eA. 15933 599, 217 Pp 
46. Fish v. Farwell, 160 Ill. 236, 


43 NE 367; Carpenter v. Central Ver- 
mont R. Co., 93 Vt. 357, 107 A 569. 


Ala.—Gilchrist v. Shackelford, 72 
Ala. 7. 

Md.—MclIntyre v. Smith, 154 Md. 
660, 141 A 405. 

N. Y.—Grob v. Metropolitan Col- 
lecting Agency, 30. Misc. 314, 63 NYS 


Philippine.—Gumiran v. CAipaieas” 
21 Philippine 174. 

[a] Illustrations.—(1) A bill 
which seeks to perfect title to land 
purchased at an administrator’s sale 
must aver the existence of the facts 
which give the probate court juris- 
diction to order the sale. Gilchrist 
v. Shackelford, 72 Ala. 7. (2) An al- 
legation that a federal court has ju- 
risdiction, because the suit involves 
trade-mark laws, is mere conclusion, 
since facts must be pleaded showing 
that the case is within the limited 
jurisdiction of a federal court. Storm 
Wajterproofing Corp. v. Sonneborn, 
28 F. (2d) 115. (3) An-allegation 
that defendant was prosecuted in the 
court of criminal proceedings of Bue- 
nos Aires for obtaining money by 
false pretenses or fraud, and that 
such court ‘had jurisdiction : 
of the money which is the subject 
matter of the present action,’ was a 
conclusion of law. Scura v. National 
se Bank, 107 Misc. 93, 95, 177 NYS 


[b] Allegation held not a conclu- 
sion.—An allegation in a bill to can- 
cel insurance policies, that the value 
of the object sought by the bill, ex- 
clusive of interest and costs, exceeds 
three thousand dollars, is a statement 
of fact sufficient to show federal ju- 
risdiction based on diversity of citi- 
zenship. Mutual L. Ins. Co. v. 
Thompson, 27 F. (2d) 753. 

Necessity of jurisdiction appearing 
of record in general see Courts §§ 
158-163. 

49. U. S.—Stewart v. Ahern, 32 F. 
(2d) 864. 

Cal.—Dél Campo v. Camarillo, 154 
Cal. 647, 98 P 1049. 

Fla.—Quigley v. Cremin, 109 S 312; 
Sewell v. Huffstetler, 83 Fla. 629, 93 
Shae Epping v. Robinson, 21 Fla. 


Ga.—Harper v. Lindsey, 162 Ga. 44, 
132 ae 639; Gibbs se Tifton Bank, 21 
Ga. 653, 94 SE 82 

vii. —Peo. Vv. CHtety, 245 Ill. A. 517; 
Butler v. National Live Stock Ins. 
Co., 200 Ill. A. 280. 

Ind.—Gum-Elastic Roofing Co. v. 
Mexico Pub. Co., 140 Ind. 158, 39 NE 
443, 30 LRA 700; Levy v. State, 86 
Ind. A. 666, 152 NE 873; Sample v. 


aie P 308. 

N. Y.—Bushansky v. Lantinberg, 84 
Misc. 37, 145 NYS 898; Ashdown v. 
Ashdown, 178 NYS 565. 

Oh.—Weener v. Wiltsie, 23 Oh. Cir. 
Ct. 302. 

Wash.—MacEachern v. MacHMach- 
ern, 126 Wash. 32, 216 P 881; Ritchie 
v. Carpenter, 2 Wash. 512, 28 P 380, 
26 AmSR 877. 

[a] Tllustrations.—(1) A plea to 
an action upon an injunction bond 
for breach of condition, which under- 
takes to set up a defense that the 
judge who made the order was with- 
out authority, should aver the facts 
or circumstances under which the 
judge made the order of dissolution, 
so that it may appear upon the face 
of the plea why the court was. with- 
out jurisdiction. Sewell v. Huffstet- 
Ler j83' Plat 6295, 9387S" Loe) Cece 
plaintiff, an Indian, resides ‘outside 
of the territorial jurisdiction of the 
Peacemakers’ Court” is a conclusion 
of law. Mulkins v. Snow, 106 Misc. 
556, 175 NYS 41 [aff 189 App. Div. 
923 mem, 178 NYS 905 (app dism 229 
N. Y. 606 mem, 129 NH 926 mem)]. 

[b] Averments held sufficient.— 
Jones v. Schaff Bros. Co., 187 Mo. A. 
SIT ATS SW LTT: 

Pleas to the jurisdiction generally 
see infra § 270. 

50. Peo. v. Green, 281 Ill. 52, 117 
NE 764. 

51. Milton v. Hundley, 52 Fla. 540, 
42 S$ 185; West Chicago Park Comrs. 
v. Riddle, 245 Ill. 168, 91 NE 1060. 

[a] Tllustration.—A bill to. set 
aside a judgment, alleging that the 
judge was unconsciously prejudiced 
in favor of the successful party, and 
in consequence thereof, and as a re- 
sult of such prejudice, partiality, and 
bias, the judgment was rendered, is 
insufficient as alleging mere conclu- 
sions. West Chicago Park Comrs. v. 
Riddle, 245 Ill. 168, 91 NE 1060. 

52. Highland Land, etc., Co. v. Au- 
das, 110 SW 325, 33 Kyl 214. 

53. Krug v. Davis, 85 Ind. 309. 

54. Martin v. Castle, 193 Mo. 183, 
91 SW 930; Price v. Skylstead, 69 
Mont. 453, 222-P 1059. 

[a] Tiustration.—An allegation 
that the records and proceedings by 
which a judgment in a justice’s court 
was procured nowhere showed that 
defendant therein was served with 
process as required by law is a con- 
clusion of the pleader. Shah Vv. 
Castle, 193 Mo. 183, ety SW 930. 

55. Mayes vy. nited We enret 
Workers, Mo.) 6 sw (2d) 333. 


68 {49 C.J.] 


within the time required by law,®® is a conclusion of 


law. 


[§ 48] (c) Validity and Effect of Judgment or 
A mere averment that “the court entered 
and made” 
So an averment in general terms 
that a judgment or order of court,®® such as an or- 
a recelver,®° is void, is a mere conelu- 
sion of law, as is an averment that an order for a 
new trial was entered after the time allowed by 
law,°+ or that the evidence was not sufficient to sup- 
porta finding or order,®? or that a judgment declar- 
ing a drainage assessment valid denied due process 
of law and equal protection of the laws.** 
been held that an averment that a warrant of arrest 
was issued by a judge “without probable cause or any 
is a conelusion of law,®* although similar 
averments have been held statements of fact when 
A general allegation as to the 
operation and effect of a judgment is a conclusion 


Order.°** 
judgment by a decree duly given 
elusion of law.°§ 


der appointing 


cause” 
taken together.®> 


of law.®¢ 
Res judicata.®7 


56. Stark Flectric R. Co. v. Mc- 
Kean, 17 OhNPNS 593. 
57. Jurisdiction of court see su- 


pra § 47. 
58. Grasswick v. Miller, 82 Mont. 
301. 
ee 


364, Je P 299, 

59. S.—Ritchie v. 
159 U, S. “235, 16 SCt171, 40 L. ed. 13 
= eo .—Peo. v. San Francisco, 27 Car. 
2) 

Ga.—Harper v. Lindsey, 162 Ga. 44, 
132 SE 639. 

Ill.—Peo. v. Green, 281 Ill. 52, 117 
NE 764. 

Ky.—Goodman v. MeCracken Coun- 
ty Drain. Com’rs., 229 Ky. 189, 16 SW 

Jenkins, 194 

Galion Iron 


(2d) 1036; Keathley v. 
Ky. 156, 238 SW. 377; 
Works, ‘etc.,,Co., v.. Bullitt” County, 
184 Ky. 805, 213 SW 200; McCreary 
County v. Mayer, 178 Ky. 366, 198 SW 


909; Angel v. Byars, 153 Ky. 208, 153 
aa ues Powers v. Tyler, 10 Ky. 
Thiel 


Mo.—Jones v. eas Bros. Co., 187 
Mo. A.597, 174 SW 1 
N. J.—Robins v. (Ch.) 142 


A. 168. 
Y.—Ontario.v. Andes hi oaak Nat. 

Bank, er Hun 29, 12 NYS 4 

Tex.—Lester v. Gatewood, (Civ. A.) 
166 SW 389; Doherty v. Galveston, 19 
Tex. Civ. A. 708, 48 SW 804. 

60. Jones v. Schaff Bros. Co., 187 
Mo. A. 597, 174 SW 177. 

Effect of conclusion of law based on 
facts alleged see supra § 19. 

61. Kuntz vy. Emerson Hardwood 
Co., 93 Or. 565, 184 P 253. 


eis 


62. McCarron y. Goodwin, (Cal. 
Al)§ 2699 PO? T: 

63. Sacramento, ete., Drain. Dist. 

Colusa County Super. Ct.7it96 ‘Calk 
114, 238 P 687 

64. Schooler vy. Yancey, 1338 Ky. 


695, 118 SW 940. 

65. Sweeney v. O’Dwyer, 197 N. Y. 
499, 90 NE 1129. 

[al Tllustration.—In an action for 
false imprisonment under warrants 
in contempt proceedings issued by de- 
fendant, allegations as to each war- 
rant, that it was void, and appeared 
so on its face, and defendant knew, 
when he signed and allowed it, that 
he had no power to do so, and that it 
was void, 
onment thereunder would be illegal, 
were not mere statements of legal 
eonclusions, but, when taken together, 
stated sufficient facts, if proved, to 
establish its invalidity and nullity. 
Sweeney v. O’Dwyer, 197 N. Y. 499, 
90 NE 1129. 

66. Zavelo v. Cohen, 156 Ala. 517, 
47 S 292: St. Mary’s Hospital v. Per- 
ry, 152 Cal. 338, 92 P 864; Philippe v. 
Curran, 191 Tt. A. 433. 

Res judicata see infra text and 
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A plea of res judicata, without a 


and that arrest and impris- | 


PLEADING 


[§§ 47-50 


statement of the facts showing the identity of the 


parties or subject matter, is a conclusion of law.** 


is a con- 
sion of law.®® 


elusions.‘° 


So it has | terest, 


sion.71 


[§ 49] (19) Real Party in Interest. 
ment that a party is or is not the real party in in- 
without facts showing whether or not such 
is the ease, is insufficient, being a mere legal conelu- 


Where defendant sets up a former judgment as a bar. 
a reply simply denying the effect of the judgment, 
without denying its existence, states only a conclu- 
But allegations in a reply that, in the 
prior suit on which defendants rely as a bar, plain- 
tiffs attempted to litigate a certain issue, but that 
such issue was excluded by the court on objection 
by defendants, are statements of fact, and not con- 


An aver- 


[§ 50] (20) Notice and Knowledge.7* Where the 
liability of a party depends on notice of the existence 
of a particular fact, an averment that he had‘* or 
had not'* due and legal notice, without stating the 


constitutive facts, is usually held to be a conelusion 


notes 68-70. 
67. Pleading conclusiveness of 
judgments generally see Judgments 


§§ 1491-1503 
68. Sumner v. Hill, 157 Ala. 230, 


47. S 565; Fulton v. Gesterding, 47 
Fla. 150, 36 S 56; Flage v. Matthews, 
(Tex. Civ. A.) 287 SW 299; Bastland 


County v. Eberhart, (Tex. Civ. A.) 272 
SW 575; Shook vy. Shook, (Tex. Civ. 
A.) 145 SW 699. 

[a] A plea that a former judg- 
ment was rendered “upon the same 
cause of action as herein” is a con- 
clusion of law. Fulton v. Gesterding, 
47 Fla. 150, 36 S 56. 

69. Com. v. Helm, 169 Ky. 194, 183 
SW 502 

70. Cox v. Imes, (Mo. A.) 219 SW 


399 
71. Ind.—Hereth v. Smith, 33 Ind. 
514; Raymond v. Pritchard, 24 Ind. 
318: Garrison v. Clark, 11 Ind. 369; 
Swift v. Ellsworth, 10 Ind. 205, 71 
AmD 316; Lamson v. Falls, 6 Ind. 
Baxter v. Moore, 56 Ind. A. 472, 


309; 

105 NE 588. é 
Iowa ‘ottle v. Cole, 20 Iowa 481. 
Minn. Esch v. White, 82 Minn. 462, 

85 NW 238, 718 
Mo.—Ford v. Wabash R. Co., 318 

aoe 300 SW 769 [aff (A.) 266 SW 
N. Y.—Ferber v. Third St. Realty 

Co., 166 App. Div. 736, 152 NYS 352; 

Ludlow v. Woodward, 117 App. Div. 

525, 102 NYS 647, 39 NYCivProc 26; 

Russell v. Clapp, 7 Barb. 482, 4 HowPr 


347, 3 CodeRep 64; Continental Se- 
ecurities Co. v. Interborough Rapid 
Transit: Co., 118 Mise. 11.1938 NYS 


892 [aff 200 App. Div. 794, 193 NYS 
903 (aff 235 N. Y. 188, 139 NE 216)7; 
Van Dyke v. Gardner, 21 Misc. 542, 
47 NYS 710 [aff 22 Mise. 113, 49 NYS 
328]; Coney Island Bank v. Wein- 
berg, 190 NYS 208; Voisin v. Mitch- 
ell, 96 NYS 3886; Bentley v. Jones, 
4 HowPr 202 [app dism 4 HowPr 
335]: 

Wis.—National Distilling Co. v. 
Cream City Importing Co., 86 Wis. 
352, 56 NW 864, 39 AmSR 902. 

Wyo.—MecDonald v. Mulkey, 32 
Wyo. 144, 231 P 662. 

fa] TIllustrations.—(1) An allega- 
tion that the ‘defendant, for a fur- 
ther and separate defense, alleges on 
his information ‘and belief that the 
plaintiff is not the real party in in- 
terest, but that said Woodruff is the 
real party in interest,’ is a conclu- 
sion of law. White v. Drake, 8 
AbbNCas (N. Y.) 138. (2) An alle- 
gation ‘“‘that by reason of the afore- 
said facts the plaintiff alleges upon 
information and _ belief that the 
above-named defendants were at the 


of law, although the details of the notice need not be 


times hereinafter named copartners, 
doing and carrying on the business of 
banking under the name and style 
of the Home Savings Bank,” is an al- 
legation of a conclusion, and not an 
allegation of independent facts. Sea- 
cord v. Pendleton, 55 Hun 579, 581, 
9 NYS 46 [aff 129 N. Y. 662 mem, 30 
NE 65 mem]. 

72. Pleading notice generally see 
Notice §§ 94-105. 

73. U. S.—Stephenson v. Supreme 
Council A. L. H., 127 Fed. 379. 


ae OS v. Townes, 2 Ala-~- 
73. 

Conn.—Rapelye v. Bailey, 3 Conn. 
438, 8 AmD 199. 

Ill.— Peo. v. Banks, 272 Ill. 502, 
507, 112 NE 269 [cit Cyc]. 

Ky.—American Mut. Aid Soe. v. 


eeor 85 Ky. 1, 2 SW 495, 8 KyL 
275 
Feaster, 87 


Or.—Heitkemper v. Schmeer, 
5d: 

S. C.—Saluda Bank v. 
S. C. 95, 68 SE 1045. 

[a] Alternative statements.— 
Where an allegation of notice is nec- 
essary and it is stated in the alter- 
nation that plaintiff had or ought to 
have had_ notice, the facts relied on 
to constitute notice should be al- 
leged; otherwise there would be but 
an expression of defendant’s opinion 
as to an inference that ought to be 
drawn from undisclosed facts. Sa- 
luda Bank v. Feaster, 87 S. C. 95, 68 
SE 1045. 

74  Ga.—McDaniel v. Thomas, 162 
Ga. 592, 133 SE 628. 

Ind.—Harris v. Ross, 112 Ind. 314, 
13 NE 873. 

Ky.—Dickey v. Na First Nat. 
Bank, 9 Ky. Op. 4. 

Miss. cpasee: ete., Bank ¥ 
yieone: Bank, 106 ‘Miss. 471, 64 S 


Or.—Klovdahl v. Springfield, 81 Or. 
168, 158 P 668. 

{a] Illustrations.—(1) An aver- 
ment in a complaint that “notice was 
not given as required by the charter” 
is a conclusion .of law, and is inef- 
fectual. Klovdahl v. Springfield, 81 
Or. 168, 170) 1582 668.2) oA ane 
swer by an indorser on a note, de- 
nying “that he was legally notified’’ 
of nonpayment of the note, is nothing 
more than defendant's opinion. Dick- 
ey v. Franklin First Nat. Bank, 9 Ky. 
Op. 664. (3) A replication which al- 
leged that the notes were purchased 
by plaintiff in the usual course of 
business, and that it was a bona fide 
purchaser for value, without notice, 
was a conclusion. Merchants’, etc., 
a RE Bank, 106 Miss. 471, 


§§ 50-52] 


alleged.*® Soa general averment that a pérson had7® 
or had not’ knowledge of a particular fact or condi- 
tion, or that he knew or should have known of such 
fact or condition,’* is generally held to be a conclu- 
sion of law. An averment. that a party “was put on 
inquiry,”*® or was charged with notice,®° or had con- 
structive notice,*! or that he is or is not a bona fide 
holder or purchaser,*? is likewise a conclusion of law. 
Some authorities, however, have held that an aver- 
ment of due notices* or want of notice,** or an aver- 
ment of knowledge,*® is a statement of fact. 

[§ 51] (21) Status, Condition, and Relationship 
of Persons or Corporations—(a) In General. 
eral allegations as to the status and condition of 
persons or corporations,*® as that certain persons 
were not qualified and legal voters,®* that certain 
children are eligible to enter the high school,’* or 
that a person has no settlement in a borough,’® with- 
out stating the facts to support such allegations, are 
mere conclusions of law. 

Corporate existence. While the general rule is that 
in actions by or against corporations a general aver- 
ment that plaintiff or defendant, as the case may be, 
is a corporation is sufficient,®® it has been held that 
an allegation that a company for which a receiver 
was appointed in a former suit is a private corpora- 
tion is a mere conclusion, and cannot prevail over 


75. Wilson v. St. Joseph, 139 Mo. - 83. 


PLEADING 


Gen- 


Amberg v. Kinley, 


[49 C.J.] 69 


the actual facts shown by the record. An aver- 
ment that a corporation had dissolved is a conclusion 
of law,?? and the same is true of a plea or answer 
averring that plaintiff is not now a corporation,®* or 
that plaintiff corporation is defunct, dead, and ex- 
tinet.°4 

Partnership. An averment that certain persons 
were copartners,®® or that a person had repudiated 
his interest in a partnership, and “thereupon ceased 
to be a partner,”®® is a conclusion of law. 

Carrier and passenger. An averment that plain- 
tiff, who was ejected from a train, had the right to 
ride on the train because he had a shipment of stock 
thereon is a mere conclusion of law.°’ But it has 
been held that an averment that a street car com- 
pany, by its, servants, “requested” plaintiff to board 
a car is.a statement of an ultimate fact.°*® 

Insolvency. Some authorities have held that an al- 
legation of insolvency is a statement of an ultimate 
fact,°® while others have held that an averment that 
a person is insolvent, without setting out the facts 
showing insolvency, is merely a conclusion of law.? 

[§ 52] (b) Capacity. A general averment of dis- 
ability is a mere conclusion,” as is an averment that 
a woman was relieved of the disabilities of cover- 
ture.? An averment that a person is insane and in- 
capable of conducting his own affairs, or was of 


160 Avp. 


A. 557, 123 SW 504. 

76. Ala.—Jordan v. Alabama City, 
etc.. R..Co:, 179 Ala= 291, 60:S 309: 

Ill.—Foston .v. Swanson, 306 Ill 
518. 138 NE 119. 

Ky.—Craig v. Welch Heckley Coal, 
etc., Co., 74 SW 1097, 95 KyL 232. 

Or.—Fones vy. Murdock, 80 Or. 340, 
1574P 248. 

Porto Rico.—Cuebas v. Banco Ter- 
ritorial, 19 Porto Rico 1109. 

Tex.—Wilkirson vy. Bradford, (Civ. 
A.) 200 SW 1094. 

[a] Rule applied.—(1) An allega- 
tion that a party knew that certain 
persons were his heirs is a conclu- 
sion of law. Craig v. Welch-Heckley 
Coal, etc., Co., 74 SW 1097, 25 KyL 
232. (2) An averment that the mo- 
torman ran his car against plaintiff’s 

- buggy “when he knew” that plaintiff 
would thereby be injured was objec- 
tionable as a conclusion. Jordan v. 
Alabama City, etc., R. Co., 179 Ala. 
291, 60 S 309. 

77. Beal v. Smith, 46 Cal. A. 271, 
189 P 341; Western, ete., R. Co. v. 
Peterson, (Ga.) 147 SE 513; Benton 
v. Morningside College, 202 Iowa 15, 
209 NW 516. 

[a] Facts held sufficiently stated. 
—wWestern, etc., R. Co. vy. Peterson, 
(Ga.) 147 SE 513. 

78. Heinemann v. Barfield, 136 
Ark. 450, 207 SW 58; Mize v. Whig- 
ham Bank, 138 Ga. 499, 75 SE 629: 
Atlanta Tel., etc., Co. v. Cheshire, 12 
GawA 652, 78 SE 53;3— Pacetti v;-Cen- 
tral of Georgia R. Co., 6 Ga. A. 97, 
64 SE 302; Lawyers’ Title Ins., etc., 
Go. v. Jones, 113 App. Div. 105, 98 
NYS 871. 

79. Dothan Grocery Co. v. Dowl- 
ing, 204 Ala. 224, 85 S 498; Robinson 
v. Wiese, (Mo.) 210 SW 889. ; 

[a] Rule applied.—In a suit by 
taxpayers seeking to have bonds is- 
sued by a school district declared in- 
valid on account of fraud in the elec- 
tion, averment in their petition that 
the purchaser of the bonds had 
knowledge of facts sufficient to put 
him on inquiry did not state facts 
charging either actual or constructive 
notice. Robinson v. Wiese, (Mo.) 210 
SW 889. , 

80. Pollak v. Millsap, (Ala.) 122 
S$ 16; Luverne Bank vy. Birmingham 
Fertilizer Co., 143 Ala. 153, 39 S 126. 

$l.-> Wnion- Bank, ete, Co. - Vv: 
Thompson, 202 Ala. 587, 81S 39. 

82. See infra § 64. 


Div. 232, 234, 145 NYS 394 [aff 214 
N. Y. 531, 108 NE 830]; Robertson 
Lumber Co. v. Edinburgh State Bank, 


TEENS SDs P5105 “NEWEST ve 
Planters’ Bank, 3 Humphr. (Tenn.) 
670; Miles v. Mutual Reserve Fund 


Life Assoc., 108 Wis. 421, 84 NW 159. 
But see Witherbee v. Wykes, 81 Misc. 
474, 143 NYS 95 [mod on_ other 
grounds 159 App. Div. 24, 143 NYS 
1067] (holding that an averment that 
notice to quit was served on a tenant 
is a conclusion of law). 

“The allegation that the proper no- 
tice was ‘duly served’ was an allega- 
tion that all of the requirements of 
the law in this regard thad been com- 
plied with, and no equivocal pleading 
on the part of the defendant can be 
of avail.” Amberg v. Kinley, supra. 

84. Wells County v. Gruver, 115 
Ind. 224, 17 NE 290. 

85. Colo. Farmers’ L. Ins. Co. v. 
Ignacio State Bank, 272 P 1116. 

Hawaii.—H. Hackfeld & Co., Ltd. v. 
Inter-Island Steam Nav. Co., Ltd., 
22 Hawaii 671, 672 [cit Cyc]. 

N. J.—State v. Sooy, 39 N. J. L. 135. 

Okl.—Cousins v. Wilson, 94 Okl. 
29, 220 P 923, 924 [cit Cyc]. 

S. D.—Neilson v. Edwards, 34 S. D. 

399,148 NW 844. 
' “An allegation that a party had 
knowledge of a certain matter or 
thing is an allegation of an ultimate 
and traversable fact, and not of a 
conclusion of law.” H. Hackfeld & 
Co., Ltd. v. Inter-Island Steam Nav. 
Con ta, supra. 

86. Koska v. Kansas City, 123 
Kan. 362, 255 P57; Muti v. Hoey, 221 
App. Div. 688, 224 NYS 662; Schepps 
degre raine, (Tex. Civ. A.) 290 SW 


Allegations held conclusions 
of law.—(1) That decedent, killed 
while unloading a vessel, was a sea- 
man. Muti v. Hoey, 221 App. Div. 
688, 224 NYS 662. (2) That a widow 
was a community survivor. Schepps 
v. Wilkins, (Tex. Civ. A.) 290 SW 
909. (3) That certain persons con- 
stituted-a mob. Koska v.. Kansas 
City, has: Kant 862.9255) Pio 


: 87. Ham y. State, 156 Ala. 645, 47 
83. Horton v. Bromley Graded 
ecnoel Dist., 188 Ky. 143, 221 SW 
89. Juniata County v. Mifflintown 


Borough, 22 Pa. Super. 187. 
90. See Corporations § 2931. 


91. State v. Tidball, 35 Wyo. 496, 
252 P 499. 


92. Klamath Lumber Co. v. Bam- 
ber, 74°Or- 287, 142 P8359, 145) P* 650. 

93. Klempton Hotel Co. v. Rick- 
etts, 76 Ind. A. 458, 132 NE 303. 

94. Sayles v. Abilene First State 
orgies Co., (Tex. Civ. A.) 199 SW 

oe 

Pleading termination of corporate 
existence generally see Corporations 


§ 2946. 
95. Jennings v. Dark, 175 Ind. 332, 
92 NE 778; Furlong v. Druhe, (Mo. 


A.) 2 SW (2d) 162: Schindler v. Sor- 
bitz, (Mo. A.) 268 SW 432; Baum 
v. Stephenson, 133 Mo. A. 187, 113 
SW 225. 

96. Sparber v. Spot Delivery Gar- 
ment Co., Ine., 194 NYS 92. 

97. ; Chesapeake,\ ete.) R:c Cone 
Comms ern, 152 dey LO, oor Ns 


Effect of conclusion of law based on 
facts alleged see supra § 19. 

98. Hess v. Public Serv. R. Co., 84 
INE diy ea oe SO ae Othe 

99. Reynolds Co. v. Reynolds, 190 
Ala. 468, 67 S 293; Bramwell ‘v. 
Rowland 1123) Or 33, 261 Pb: 

1. Bushman y. Bushman, 311 Mo. 
551, 279 SW 122. 

2. Machen vy. Bernheim, 93 SW 
621, 29 KyL 427; Osterlind v. Hill, 
(Mass.) 160 NE 301, 56 ALR 1128. 

[a] Capacity to contract.—(1) 
In a death action against one renting 
a canoe to deceased while the latter 
was intoxicated, an allegation that de- 
ceased was incapacitated to enter into 
the contract was a mere legal conclu- 
sion. Osterlind v. Hill, (Mass.) 
160 NE 301, 56 ALR 1123, (2) In iv 
suit to set aside deeds, allegations 
that, at the time the deeds were made, 
plaintiff was under lawful restraint 
and legal disability, and unable and 
absolutely incapable of making a law- 
ful conveyance, were mere conclu- 
sios of law adding nothing to the pe- 
tition. Stair v. Gilbert, 209 Ky. 243, 
272 SW 732. 

3. McDonald v. Mobile L. Ins. Co., 
56 Ala. 468. 

4. Dickenson v. Henderson, 90 Or. 
408, 411, 176 P 797. 

“The plea, however, that a person 
is insane and incapable of conducting 
their [sic] own affairs is not a con- 
clusion of law. It is a plea of fact of 
the same nature as if it were set up 
that a man were sick. The fact that 
a person is sick is usually reached 
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unsound mind when he performed certain acts,® is 

not a conelusion of law, but a statement of fact. 
Capacity to sue and be sued. An allegation that a 

person has® or has not’ legal capacity to sue or be 


sued is a conclusion of law. 


[§ 53] (c) Heirship and Kinship. 
ties hold that an allegation that a party is the heir 
or next of kin of another is a mere conclusion,® 
others consider it an allegation of fact.° 
ment that heirs seeking to cancel decedent’s convey- 
ance are entitled to inkerit under the law of descent 
and distribution is a mere conclusion.!° 

[§ 54] (d) Employment or Agency—aa. Exist- 
A general averment of the 


ence of Relationship. 


from a deduction of numerous other 
facts, but the conclusion is neverthe- 
less a fact.’’ Dickenson v. Henderson, 
. Supra. 

5. Riges v. American Tract Soc., 
84 N. Y. 330. See Public Utilities Co. 
v. Iverson, 187 Ind. 672, 121 NE 33 
(holding that a paragraph of a com- 
plaint averring plaintiff's incapacity 
to understand a release on one day, 
and that he regained his reason the 
next day, and rescinded the release, 
was not objectionable on the theory 
that the conclusion that he was of 
unsound mind one day and sound 
mind the next was_ insufficient); 
Humphrey vy. Harris, 48 Ind. A. 469, 
96 NE 38, 40 (‘The case of Batman 
v. Snoddy, 132 Ind. 480, 32 NE 327, is 
sometimes cited as authority for the 
proposition that a pleading which 
proceeds upon the theory that a per- 
son is of unsound mind without stat- 
ing the facts indicating unsoundness 
is insufficient on demurrer. . 
But an examination of the complaint 
as shown by the record in the case 
discloses that it does not contain an 
averment that the grantor was of 
unsound mind. It is therefore ap- 
parent that the question presented 
here could not have been decided in 
that case’’). 

6. Wiehtuechter v. Miller, (Mo.) 
208 SW 39; Owens vy. Belaval, 32 Por- 
to Rico 696. 

[a] Authority to sue in represent- 
ative capacity.—In a suit by members 
of a labor union as -representatives 
of a’ class, an averment of authority 
to sue in a representative capacity 
is insufficient, where it does not state 
in what sort of representative capaci- 
ty suit is brought and fails to allege 
facts which would confer such au- 
thority. Wiehtuechter v. Miller, 
(Mo.) 208 SW 39. 

7.1 Lott v. Porter, 97 ‘Ark. 97,133 
SW 180; Petrucci v. Holler, 73 Colo. 
279, 215 P 150; Smith v. Bowersock, 
95 Kan. 96, 147 P1118; Atna Indemn. 
Co. Vv. George A. Fuller Con ibd Md. 
321, 73 A 738, 74 A 369 


3. Fla.—Cohen_ v. Doran, 58 Fla. 
418, 51. S. 282. 

Ga.—Allen v. Gates, 145 Ga. 652, 89 
SE 821. 

Ky.—Combs v. Cardwell, 164 Ky. 
542, 175 SW 1009; Larue v. Hays, 7 
Bush 50; Toler v. Toler, 110 sw. 388, 


33 KyL 594; Daley v. O’Brien, 96 Sw 
521, 29 KyL 811; Craig v. Welch- 
Heckley Coal, etc., Co., 74 SW 1097, 25 
KyL 232; Fite v. Orr, 1 SW 582, 8 
KyL 349; Berkely v. Stewart, 12 Ky. 
Op. 447; Herrel v. Porter, 8 Ky. Op. 
265; Gardner vy. Williams, 8 Ky. Op. 
50. 

N. Y.—Irving v. Rees, 146 App. Div. 
703, 181 NYS 523; Moser v. Talman, 
114 App. Div. 850, 100 NYS 231; Ste- 
phani vy. Stephani, 75 Hun 188, 26 NYS 
103927" Reimers | vy. Brandhorst, 59 
HowPr On 

C.—Kerlee v. Corpening, 97 N. 
(OF “330, 2 SE 664. 

Or.—-Long v. Dufur, 58 Or. 162, 113 
Tele 

Porto Rico.—Ex p. Sanchez, 28 Por- 
to Rico 129. 


PLEADING 


contractor.!* 


[§§ 52-55 


relationship of master and servant,!! or principal 
and agent,'? is usually held to be a conclusion of law, 
as is an averment that a person was an independent 
On the other hand, a general allega- 


tion of agency has been held sufficient.*+* 


Some authori- 


but 
An aver- 


60 Tex. 
12 Wis. 


Tex.—Heaton v. Buhler, 
Civ..A. 423, 127 SW 1078. 

Wis.—Gillett v. Robbins, 
SHU 

[a] In pleading title by descent, 
the rule in equity is that defendant 
is entitled to be apprised of all the 
links which constitute a claim of 
descent, and the facts establishing 
heirship should be set out. Cohen v. 
Doran, 58 Fla. 418, 51 S 282. 

9. Ill.—Dibble v. Winter, 247 Ill. 
243, 93 NE 145. Compare Moroney v. 
Haas, 277 Ill. 467, 115 NE 648 (hold- 
ing that an allegation that plaintiff 
claims that she and other nieces and 
certain nephews, etec., are the only 
heirs of deceased is insufficient). 

Ind.—State Physi-Medical College 
v. Wilkinson, 108 Ind. 314, 9 NE 167. 

Ind. T.—Ricknor v. Clabber, 4 Ind. 
T. 660, 76 SW 271. 

Iowa.—Holmes y. Curl, 189 Iowa 
246, 178 NW 406. 

Eng —Evelyn v. Evelyn, 42 L. T. 
Rep. S. 248 (under Judicature Act 
order No rule 4, requiring a concise 
statement of the material facts, it 
was proper to state that a person 
was the heir at law of another, with- 
out stating all the facts through 
which the heirship could be made 


out). 
10. Bond v. McFarland, 217 Ala. 
651, 117 S 63. 


11. Schotis v. North Coast Steve- 
doring Co., 24 F. (2d) 591 [motion to 
retax den 24 F. (2d) 592]. 

Pleading existence of relationship 
generally see Master and Servant § 


12. U. S.—Amalgamated Royalty 
Oil Corp. v. Hemme, 282 Fed. 750; Cal- 
umet, etc., Min. Co. v. Equitable Trust 
Cor, 275 Fed, 552. 

Ind. —Old Wayne Mut. Life Assoc. 
v. Flynn, 31 Ind. A. 4738, 68 NE 327. 
See Premier Motor Mfg. Co. v. Til- 
ford, 61 Ind. A. 164, 111 NE 645 (hold- 
ing that allegations that defendant 
corporation was propelling its au- 
tomobile and collided with plaintiff 
are conclusions that the driver was 
defendant’s agent). 

Iowa.—Heiman y. Felder, 178 Iowa 
740, 160 NW 234. 

Minn.—Lovell v. Marshall, 162 
Minn. 18, 202 NW 64. 

Wis.—Lipman v. Manger, 185 Wis. 
63, 200 NW 663. 

[a] Legally authorized.—Aver- 
ments that a certain deputy was le- 
gally authorized and that he was the 
lawful representative of the appellant 
company are mere legal conclusions. 
Old Wayne Mut. L. Assoc. v. Flynn, 
31 Ind. A. 473, 68 NE 327. 

Allegations as to veyed generally 
see Agency §§ 611, 614, 62 

13. Slycord v. Horn, fer, Iowa 936, 
162 NW 249, 7 ALR 1285; Smith v. 
Donald Coal Co., 92 W. Va. 2538, 115 
SE 477. 

Cullinan v. Mercantile Trust 
Co:,. 80) Cal SASS 7G" 252) P* 647. See 
Atlanta Steel Co. v. Mynahan, 138 Ga. 
668, 75 SE 980 (an allegation that a 
trust company held corporate stock 
in one certificate as agent of defend- 
ant was not demurrable as setting 


Negativing employment. 
ceased was not an employee of defendant is not ob- 
jectionable as a conclusion of the pleader.*® 

[§ 55] bb. Scope of Employment or Agency.1® A 
general averment that an employee or agent was 
acting within the scope of his employment or agency 
is a conclusion of law,!’ as is an averment that an 
employee was ordered to work outside the scope of 
his employment upon certain work in which he was 


| 170 Ark. 657, 280 SW 639 


-Tel. Co., 42 App. 444; 


An allegation that de- 


forth a mere conclusion of the plead- 


en). 

15. Ivey v. Railway Fuel Co., 211 
Ala.’ 10, 11, 99 S177. 

“Though in a sense it may involve 
a conclusion, it is nevertheless the 
negation of a fact which could not 
be denied in any other way.” Ivey v. 
Railway Fuel Co., supra. 

16. Allegations as to duty and per- 
formance thereof generally see su- 
pra § 28. 

17. Ala.—National Park Bank _ v. 
Louisville, ete., R. Co., 199 Ala. 192, 
14S: 69; 

Ark.—Reed v. Trinity Drilling Co., 


Cal.—Idemoto v. Scheidecker, 193 
Cal. 653; 226 P 922: 

Colo.—McInerney v. Canon City In- 
dustrial Stores Co., 75 Colo. 31, 223 
Prato 6 

D. C.—Clark v. Chesapeake, etc., 
Friedlander v. 
Rapley, 38 App. 208. - 

La.—Valley v. Clay, 151 La. 710, 92 
S 308; Hale v. Gilliland Oil Co., 151 
te 500, 91 S 853. 


Coy. ‘228 SW 861 (holding. however, 
that the pleading was not defective 
in view of other allegations). 

Tex.—Wall v. Royal Indemn. Co., 
(Civ. A.) 299 SW 319; Southern Sure- 
ty Co. v. Weaver, (Civ. A.) 260 SW 
622 [aff (Commn. A.) 273 SW 838]. 

[a] Rule applied.—(1) In a cor- 
poration’s action on a stock subscrip- 
tion note, an answer alleging that 
the contract was obtained by false 
representations, made by the corpo- 
ration’s agent “upon the express au- 
thority of the plaintiff,” is insufficient 
for failure to state facts from which 
it could be inferred that the corpora- 
tion had expressly authorized the rep- 
resentations. McInerney v. Canon 
City, Industrial Stores Co., 75 Colo. $1, 
223 P 756. (2) In an action against a 
corporation for conspiracy, an alle- 
gation that the acts committed by 
the agent of the corporation in fur~ 
therance of the conspiracy were with- 
in the scope of. his employment is a 
conclusion of the pleader. National 
Park Bank v. Louisville, etce., R. Co., 
199 Ala. 192, 74 S 69. (3) In a pedes- 
trian’s action against parents for in- 
juries when struck by an automobile 
driven by defendants’ son, an allega- 
tion that the son ‘twas acting in fur- 
therance of and not apart from the 
service and control of said defend- 
ants and within the purposes for 
which said automobile was pur- 
chased” is a pure conclusion. Idemo- 
to v. Scheidecker, 193 Cal. 653, 657, 
226 P 922. But see May v. Farrell, 
(Cal. A.) 271 P 789 (holding that the 
terms ‘scope of employment” and 
“course of employment” are generally 
regarded as conclusions of facts, and 
that allegations that, while F was 
in the employment of defendant and 
while he was acting in the scope of 
his employment, he negligently op- 
erated an automobile injuring plain- 
tiff sufficiently showed that F was 
acting within the scope of his em- 
ployment). 


(neg en Ee nnn See 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 55-57] 


wholly unskilled.t® But evidentiary facts,!° or facts 
peculiarly within the knowledge of the adverse par- 
ty,*° such as the extent of authority of the adverse 
party’s agent,?! need not be stated. On the other 
hand, an averment that an agent was duly author- 
ized to act for his principal has been held not ob- 
jectionable as a conelusion,?? and the same has been 
held true of an averment that a designated agent had 
“full and complete authority from defendant to order 
and direct plaintiff in the performance of his work, 
and to require him to obey all such orders and di- 
rections.”** An averment that defendant, acting 
through its agents and servants, injured plaintiff has 
been held equivalent to an averment that the injury 
was inflicted by defendant through its duly author- 
ized agents and servants.*4 

Duties of employees. A general allegation that it 
was the duty of an employee to do certain things,?® 
or that he was doing a certain act, “as was his 
duty,”?° or was in a certain place “in discharge of 
his duties,’”’?* or was “rightfully” in a certain place,?® 
is a conelusion of law, although there are instances 
where the word “duty” may be used to designate the 
character of the work to be done or the act to be 
performed pursuant to the employment ;?° and when 
the word is so used, the allegation is one of ultimate 
fact.°° So it has been held that, where a complaint 
in an action for an injury to an employee shows the 
employment, the character of the service to be per- 
formed, and the particular place where the work was 
to be done, an averment that it was “necessary” for 
the employee to do a particular thing is not objection- 
able as stating a conclusion.*+ — 

Ratification. A mere averment that a corporation 
ratified the acts of its agent is a conclusion of law.°? 

[§ 56] (e) Appointment or Election, and Author- 

18. Caldon v. National Malleable 


Castings Co., 182 Ill. A. 458 
19. Rogers v. Virginia-Carolina 


sions of law. 


PLEADING 


such duties, are statements of conclu- 
Booth v. New Process 
Cork Co., 196 App. Div. 376, 187 NYS 


[49 C.J.] Tl 


ity of Officers and Legal Representatives—aa. Ap- 
pointment or Election, and Removal. An averment 
that an officer was duly appointed*? or legally 
elected?* has been held a conclusion of law. On the 
other hand, 1t has been held that an averment that 
a party was “duly appointed” to a certain office im- 
plies that everything has been done which was neces- 
sary. to a legal appointment, and is sufficient.?° 
It has also been held that an averment that 
at an election legally held a majority of the legal 
votes was cast for the relator, and that he was duly 
elected to the office, is a statement of fact.°° In some 
jurisdictions it has been held that an allegation that 
an officer was duly elected and qualified is sufficient 
where the allegation is collateral ‘to the essential 
fact,?’ but that it is not sufficient where the fact it- 
self must appear.*& An averment that a person is. 
a trustee is a conclusion of law.°® So amere deserip- 
tion of defendant ‘‘as executrix” of decedent, with- 
out any averment that decedent left a will which has 
been admitted to probate or, if so, that defendant has 
been appointed and qualified as executrix, is a mere 
eonclusion.*® An averment that a person is not a 
judicial officer and is not threatening to exercise ju- 
dicial powers is a mere legal conelusion,*! and the 
same is true of an averment that a certain person is 
not now and never has been the legally appointed as- 
signee for another person,*? or that a receiver’ has 
never properly qualified as such.#2 . 

Removal of public officer. An allegation that a 
public officer had not been removed according to law 


is a mere conclusion.** 


[§ 57] bb. Authority.4® An averment that cer- 
tain public officers had or had.not authority to do 
designated acts is in some jurisdictions held a mere 
conclusion,*® but in others it is deemed an allega- 
the derrick, whereby the derrick 


kicked up and fell, did not state a 
conclusion by the allegation that pe- 


Chemical Co., 149 Fed. 1, 78 CCA 615. 

[a] Allegations held sufficient.— 
Rogers v. Virginia-Carolina Chemical 
Co., 149 Fed. 1, 78 CCA 615. 

Pleading matters of evidence gen- 
erally see supra § 16. 

‘20. See supra § 14. 

21. Knickerbocker Ice Co. v. Gray, 
171 Ind. 395, 84 NE 341; Singer Sew- 
ing Mach. Go. v. Phipps, 49 Ind. A. 
116, 94 NE 793. 

22. Kiser Co. v. Padrick, 30 Ga. A. 
642, 118 SE 791. 

23. Standard Forging Co. v. Saf- 
fel, 176 Ind. 417, 421, 96 NE 321. 

24. Wabash R. Co. v. Savage, 110 

Ind. 156, 9 NE 85. 
. [a] Allegations held sufficient.— 
While, under the code, a complaint 
must allege facts and not conclusions, 
an allegation of the complaint, in an 
action against a corporation for dam- 
ages for an assault committed by its 
agent, that the agent while acting as 
its servant, in the line of his duty 
as such and within the scope of his 
employment, wrongfully assaulted 
plaintiff was not objectionable as al- 
leging a conclusion. Singer Sewing, 
etc., Mach. Co. v. Phipps, 49 Ind. A. 
116, 94 NE 793. 

25. Chicago, etc., R. Co. v. Hamil- 
ton, 42 Ind. A. 512, 85 NE 1044; Vigo 
Cooperage Co. v. Kennedy, 42 Ind. A. 
433, 85 NE 986; Indiana Union Tract. 
Co. v. Pring, 41 Ind. A. 247, 883 NE 
733; Booth v. New Process Cork Co., 
196 App. Div. 376, 187 NYS 725. 

[a] Illustration.—In a salesman’s 
action for commissions, allegations 
of the complaint that on receipt and 
acceptance of orders it became de- 
fendant’s duty to fill the orders and 
deliver the merchandise, and to pay 
the salesman such commission as he 
was entitled to, and that defendant 
neglected and refused to perform 


T2253 
ee bebe sf see Master and Servant 


26. Medlock v. McAdoo, 26 Ga. A. 
92,105 SE 643. 

27. Little Coal Co. vy. O’Brien, 63 
Ind. A. 504, 113 NE 465, 114 NB 96. 

28. Dellinger v. Elm City Cotton 
Mills, 29 Ga. A. 127, 113 SH:702; Ar- 
thur v. Alexandria Lumber Co., 148 
La, 207, 78 S 469. 


29. See cases infra note 30. 
30. Terry Shipbuilding Corp. v. 
O’Dell, 26 Ga. A. 102, 105 SE 864; 


Pittsburgh, etc., R. Co. v. Lighthei- 
ser, 163 Ind. 247, 71 NE 218, 660; Chi- 
cago, ete, R: Co. v. Hamerick, 50 
Ind. A. 425, 96 NE 649. 

{a] Illustrations.—(1) Where it is 
alleged that one of the duties the 
employee was employed to perform 
was to inspect his locomotive, the al- 
legation in such case is one of ulti- 
mate fact, and descriptive of the con- 
tract of employment. Pittsburgh, 
etc., R. Co. v. Lightheiser, 163 Ind. 
247, 71 NE 218, 660; Chicago, etec., R. 
Co. v. Hamilton, 42 Ind. A. 512, 85 NE 
1044. (2) In an action for death of 
a stationary engineer, a complaint, 
alleging that it was part of intes- 
tate’s duty to adjust an unguarded 
belt by which he was injured, was not 
objectionable as pleading a conclu- 
sion. Angola R., etc., Co. v. Butz, 52 
Ind. A. 420, 98 NE 818. 

31. Pinnell v. Kelly, 54 Ind. A. 59, 
99 NE 772. See to same effect Rior- 
dan v. Thompson-Starrett Co., 204 Ill. 
A. 488. And see Terry Shipbuilding 
Corp. v. O’Dell, 26 Ga. A. 102, 105 SE 
864 (a petition for injuries to an em- 
ployee by the fall of a derrick, caused 
by the alleged negligent act of a su- 
perior servant in ordering two labor- 
ers stationed by plaintiff at the base 
of the derrick to another point on 


titioner’s duties required him to as- 
sist manually in instructing and dem- 
onstrating how the men _ should 
“walk up” the derrick). 

32. Eckley v. Daniel, 193 Fed. 279. 

Pleading ratification generally see 
supra § 35. 

33. Kenneally v. Chicago, 220 Ill. 
485, 77 NE 155; Meehan v. Flaherty, 
119 App. Div. 128, 103 NYS 1058. See 
McAlevy v. Chicago, 207 Ill. A. 350 
(where the word “duly” was omitted). 

34. State v. Greene, 87 Vt. 94, 88 
ANS 1S. : 

35. Caswell v. Copper River, etce., 
R., 4 Alaska 709. 

86. Peo. v. Ryder, 12 N. Y. 438 [aff 
16 Barb. 370]. 

37. State ae Malheur County Ct., 46 
Ori \519,) 81.P 368: 

38. State vy. Malheur County Ct., 
supra. 

39. Cullinan v. Mercantile Trust 
Co., 80 Cal. A. 377, 252 P 647; Tucker 
v. West Missouri Diocese, (Mo.) 264 
SW 897; Farjeon v. Fulton Securi- 
ties Co., 225 App. Div. 541, 233 NYS 
577; Scura v. National City Bank, 107 
Mise. 93, 177 NYS 75. 

Holding property as trustee see in- 


fra § 61. 
40. Brinkerhoff v. Tiernan, 61 
Misc. 586, 114 NYS 698 
Seen State v. Harty, (Mo.) 208 SW 
42. Smith v. Kaufman, 8 Okl. 568, 
44 P9722. 
43. Goodhue vy. Daniels, 54 Iowa 


19, 6 NW 129. 

44. Porter v. Coble, 246 Fed. 244, 
158 CCA 404. 

45. Allegations as to: 
Die ualca on of judge see supra § 


Jurisdiction of courts or judges see 
supra § 47. 
46. Goltra v. Davis, 29 F. (2d) 257; 
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tion of fact.t7 So an averment that a public officer 
in doing certain acts was acting in his official capacity 
or within the scope of his duties,*® or that he was 
acting unlawfully,+® or arbitrarily and unreason- 
ably,®°® or denying that certain official acts were 
wrongful or illegal,®! is a conclusion of law, as is a 
general allegation of the duty of an officer, without 
stating the facts showing the existence of such 
duty.°? 

Authority of corporate officers. A general al- 
legation of want of authority of corporate officers 
has been held objectionable as a conclusion of law.°* 
On the other hand, it has been held that an allega- 
tion that a corporate officer had authority to do cer- 
tain acts is a statement of fact.>* 

[§ 58] (22) Nature, Condition, Location, and 
Identity of Property or Things. General allegations 
as to the nature, condition, or identity of property or 
things,°® such as an averment that a certain stream 
is navigable,°® are conclusions of law, as is a state- 
ment as to the location of property.®* But it has 
been held that allegations that certain securities be- 
longed to a particular legislative class,°* that an 
animal was of a fierce and dangerous nature,®® or 
that certain articles are a part of the realty and con- 
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[§§ 57-59 


stitute permanent fixtures thereto, necessary for the 
conduct of the business thereon,®° are statements of 
fact. 

Existence of public highway. A statement in a 
complaint that a certain place is a public highway is 
sufficient, without further averment of the manner 
in which it became so.°! But in some jurisdictions 
an averment that a certain street is “a lawful publie 
highway” has been held to be a conclusion of law.®? 

[§ 59] (23) Payment®? and Tender.°* An aver- 
ment that a person has not paid any part of a speci- 
fied debt,°® or that a designated’ sum, and nothing 
more, has been paid,*® has been held a statement of 
an ultimate fact, as has an allegation that a debt was 
paid before a stated time.** In some jurisdictions it 
has been held that a general allegation of nonpay- 
ment is a conclusion of law.®8 So it has been held 
that a statement that a county treasurer accepted a 
check in payment of taxes is a conclusion of law.*® 
An averment that plaintiff was “compelled” to make. 
certain payments,’® or that he has paid more than 
was due,‘! has been held to be a conelusion of law. 
On the other hand, an averment that plaintiff was 
compelled to pay a certain claim has been held a 
sufficient averment of involuntary payment.‘? An 


‘U. S. v. A. Bentley, etc, Co., 16 F./ L. ed. 256]; Yuma County v. Arizona, ] v. Com., 164 Ky. 255, 175 SW 337. 
(2a), 895; - Murray. v.} Low, 8. BF. (2d) | ete.,. R. Co., 30. Ariz., 27, 243, P 907; 58. Stewart v. Brady, 800 Til. 425, 
352; Federal Trade Commn. v. Claire| Kansas Gas, etc., Co. v. Public Serv. | 133 NE 310. 


Furnace Co., 285 Fed. 936; Old Wayne 
Mut. Life Assoc. v. Flynn, 31 Ind. A. 51. 


Commn., 


473, 68 NE 327; Hintrager v. Richter, | of Education, 
85 Iowa 222, 52 NW 188; Millican v.| 492. 
McNeil, 92 Tex. 400, 49 SW 219. 52. State v. Harty, 
47. Sorenson v. U. S., 3 Hawaii} 835; Mason v. Wilks, 
Fed. 291; Smith v. Barron County, 44| SW 936; 
Wis. 686. App. Div. 311, 
48. Burge v. Scarbrough, 211 Ala.| Misc. 186, 107 NYS 291]. 


377, 100 S 653; Peo..v. Pacific Sure- [a] 


ty Co., 50 Colo. 273, 109 P 961, AnnCas 


122)\ Kan. 462, 251° P 1097. 
Winchester v. Winchester Bd. 
TS2) Kye sls, 


Hungerford v. Waverly, 125 
109 NYS 438 [rev 56 


Tllustration.—A complaint in 
an action against the street commis- 


Guenther v. Fohey, 26 Ind. A. 
NE 182. 

206 SW 60. Anderson v. Englehart, 18 
Wyo. 409, 108 P 977. 

61. - Ala.—Birmingham v. Carlson, 
209 Ala. 428, 96 S 333 [disappr Jones 
v. Bright, 140 Ala. 268, 37 S 79 (con- 
taining a dictum to the contrary), 
and overr by inference Cochran v. 
Purser, 152 Ala. 354, 44 S 579, and 
Florence Land Co. v. Florence, 193 


(Mo.) 208 SW 
(Mo. A.) 288 


1912C 577; Peo. v. Beach, 49 Colo. 
516, 113 P 513,:37 LRANS 873; Tay- 
lor vy. Shields, 183 Ky. 669, 210 SW 
168, 3 ALR 1619; Jones v. Van Bever, 
164 Ky. 80, 174 SW 795, LRA1915E 


nies Dubois vy. Hutchinson, 40 Mich. 
[al] Illustration.—Allegations in 


a count for damages for malicious 
prosecution against a deputy sheriff 
and his surety on an Official bond 
that at a stated time and place de- 
fendant was acting as deputy sheriff, 
and was acting in the line and scope 
of his employment, as deputy, were, 
in view of Code (1907) § 5321, con- 
clusions of pleader. Burge v. Scar- 
brough, 211 Ala. 377, 100 S 653. 

[b] In Montana, under the liberal 
rules of construction applied to plead- 
- ings, an allegation that a sheriff exe- 
cuted a deed in the manner prescribed 
by law was held not a conclusion. 


Grasswick v. Miller, 82 Mont. 364, 
267 P 299. 
{c] In Utah Comp. L. (1917) 8 


6610, providing that “capacity or re- 
lation’? may be pleaded “as a legal 
conclusion,’ does not mean that of- 
ficial acts of an officer are not re- 
quired to be proved in the usual way, 
but that allegations in the complaint 
to admit proper proof that the acts 
complained of were official acts néed 
be stated in general terms merely. 
Jackson v. Harries, 65 Utah 282, 236 
P 234. 

49. U. S.—Silberschein v. U. S., 
285 (Meds 397 lath 266) DU. Seiz2i, 45 
SCt 69, 69 L. ed. 256]. 

Ariz.—Yuma County v. Arizona, 
ete., R. Co., 30 Ariz. 27, 243 P 907. 

Kan.—Kansas Gas, etc., Co. v. Pub- 
lic Serv. Commn., 122 Kan. 462, 251 P 
1097. 

Tex. 
kins (Civ. A.) 142 SW 84. 

Wash.—Martin v. Olympia, 69 
Wash. 28, 124 P 214. 

50. Silberschein v. U. S., 285 Fed. 
897 [aff 266 U. S. 221, 45 SCt 69, 69 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


sioner of a village for injuries to a 
pedestrian caused by a defective side- 
walk, which alleges that it was and 
became the duty of the commissioner 
by virtue of his office to keep the 
streets in repair, states a conclusion 
of law only. Hungerford v. Waverly, 
125 App. Div. 311, 109 NYS 438 [rev 
56 Misc. 186, 107 NYS 291]. ‘ 

53. Atlas Petroleum Corp. v. Gal- 
veston, etc., R. Co., (Tex: Civ. nA.) 
SW (2d) 215. See Vonnoh v. Sixty- 
seventh St. Atelier Bldg., 55 Misc. 
222, 105 NYS 155 (an allegation that 
the directors of defendant corpora- 
tion “had no power or authority” to 


make the alleged contract). 
54. Bryce v. Louisville, ete. R. 
Co., 738 Hun 233, 25 NYS 1043; Brad- 


ley’ v. Blandin, 89 Vt. 542, 95 A 894. 

55. U. S.—uvU. S. v_ Sixty-Hight 
Cases of Syrup, 172 Fed. 781. 

Ala.—Walker v. Allen, 12 Ala. 456. 

Colo.—O’ Reilly v. Noxon, 49 Colo. 
362, 113 P 486. 

Ill.— Peo. v. Opie, 304 Ill. 521, 136 
NE 752. 

La.—Malbrough vy. Roundtree, 128 
La. 39, 54 S 463. 

N. Nese -New Era Electric Range Co. 
v. Serrell, 132 Misc. 354, 229 NYS 453 
[aff 233 NYS 839 mem]. 
' [a] Tllustrations.—(1) An 
ment that dikes, embankments, 
levees claimed to have caused dam- 
age were not permanent. Memphis v. 
St. Francis Levee Dist., 231 Fed. 217. 
(2) A complaint, alleging that maps 
relating to an application to the fed- 
eral government for a reservoir site 
were duplicates of those filed by a 
certain company. O’Reilly v. Noxon, 
49 Colo. 362, 113 P 486. (3) An aver- 
ment that a patent issued to appli- 
eant was identical with an invention 
covered by an application assigned 
to plaintiff. New Pra Hlectric Range 
Co. v. Serrell, 182 Misc. 354, 229 NYS 
453 [aff 233 NYS 839 mem]. 

56. Walker v. Allen, 72 Ala. 456. 

57. Northwestern Mut. L. Ins. Co. 


aver- 
and 


Ala. 179, 69 S 109 (holding that an 
averment that a plot of ground was 
a public park was a conclusion of 
law) ]. See Harbison v. Campbell, 
178 Ala. 243, 59 S 207 (where the 
complaint showed how the road was 
established). 

Cal.—Leverone v. Weakley, 155 Cal. 
395, 101 P.304. 

Colo.—Gromer Vv. Papke, 7171 Colo. 
440, 207 P 862. 

Ina. —Jackson v. 18 Ind. 

Be Baie Johnson, 102 Or. 496, 
202 P 1091. 

62. Olinger v. Watson, 160 App. 
Div.°96, 145 NYS 173 

63. Pleading payment generally 
see Payment § 129 et seq. 

64. Pleading tender generally see 
Tender [38 Cyc 166 et seq]. 

65. Wilson, ete., Fertilizer Co. v. 
Automobile Ins. Co., 283 Fed. 501 [aff 
4 F. (2d) 835 (certiorari den 268 U. 


S. 704 mem, 45 SCt 639 mem, 69 L. 
ed. 1167 mem)]; Krieger y. Feeny, 14 


Smiley, 


Cal. A. 538, 112 P 901. 
66. Talcott v. Meakin, 26 Cal. A. 
293, 146 P 897. 
121 Minn. 


67. Powers v. Bunnell, 
152, 140 NW 748. 


68. Mitchell v. Dunmore Realty 
Co., 60 Mise. 563, 112 NYS 659. See 
Bailes v. Keck, 200 Cal. 697, 254 P 


5735, 61 ADR 930 (an allegation that 
notes sued on by an assignee of the 
comakers were not paid by the trans- 
fer Ss the comakers is mere conclu- 
sion 

69. Vial v. Paradis, 44 Ida. 157, 255 
P 6438, 58 ALR 191. 

70. Singer Sewing Mach. 
Teasley, 198 Ala. 673, 73 S 969; Fire- 
man’s Fund Ins. Co. v. American 
Merchant Mar. Ins. Co., 211 App. Div. 
93, 206 NYS 683. 

71. Stanford v. US) Anv.uiGorp., 
Ltd., (Tex. Civ. A.) 272 SW 568. 

72. Travelers’ Ins. Co. v. Hallauer, 
131 Wis. 371, 111 NW 527; Norris v. 
Milwaukee Dock CO;5221i Wis. 130, 91 


(los Aaya 


§§ 59-61] 


allegation in a complaint for the recovery of goods 
furnished a third person at defendant’s request, that 
certain sums have been paid and that this left a bal- 
ance due and owing,’* and an averment that com- 
pensation awards under the Workmen’s Compensa- 
tion Law were accepted and were in compensation 
for all injuries claimed,’* are conclusions of law. 

Tender. A plea of tender of payment, without 
stating the facts constituting the tender,’*® or the 
amount tendered,‘® is a legal conclusion. So an al- 
legation that a tender “was wrongfully refused” is 
a mere conclusion of the pleader.7? 

[§ 60] (24) Existence, Priorities, and Extinguish- 
ment of Liens. General allegations that a lien did™$ 
or did not*® exist, or that it was prior or subsequent 
to other liens or claims,®° are conclusions of law, as 
is an allegation that an attachement lien was ac- 
quired more than four months prior to the debtor’s 
bankruptey.*t But an allegation in a bill to foreclose 
a mechanie’s lien that a statement in writing, veri- 
fied by a person having knowledge of the fact, was 
filed in the office of the probate judge is not de- 
murrable as a conelusion.®? 
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Discharge or satisfaction. An averment that a 
lien was discharged by a tender of money,*® or that 
an amount ealled for by a mortgage was tendered, ** 
or that an execution had been fully satisfied,®° is a 
mere conclusion of law. 

{§ 61] (25) Right, Title, Ownership, or Posses- 
sion’®°—(a) In General. Although the rule, that 
facts and not legal conclusions must be alleged,®* 
applies to allegations in respect of title, ownership, 
and possession of property,**® no certain rule can 
be laid down for distinguishing averments of legal 
conclusions as to title or ownership from those that 
are regarded as statements of fact.*® Allegations 
that plaintiff is entitled to a right of way;°° that 
plaintiff acquired the fee to the center of an alley;°! 
that defendant in forcible entry and detainer held 
title to the land;®? that a bank deposit made by 
plaintiff’s deceased partner “was the moneys and 
funds of the said partnership;”®? that plaintiff is 
entitled to the proceeds of a sale;°* that a person 
is the owner or is possessed of property “by virtue 
of” a deed or conveyance;°® that the city took pos- 


AmD 464. 

73. Medford Furniture, etc., 
Hanley, 120 Or. 229, 250 P 876. 

Allegations as to claims or indebt- 
edness fenerally see supra § 20. 

74 Wiynn Coal ‘Co. v. Lindsey, 
(Ky.) 18 SW (2d) 864; White v. Mat- 
thews, 221 App. Div. 551, 224 NYS 
559 [rev 130 Misc. 301, 223 NYS 415]. 

75. Cook v. Broughton, 102 Misc. 
260, 168 NYS 818 [rev on other 
eines 183 App. Div. 46, 171 NYS 


ConNe 


Pleading discharge or tender of 
payment of lien see infra § 60. 

76. Proebstel v. Trout, 60 Or. 145, 
14'S P 55d 

77. Simpson Logging Co. v. Che- 
halis County, 80 Wash. 245, 141 P 


244 

78. Ala.—Walls. v. Skelton, 215 
Ala. 357, 110 S° 8135 City Nat. Bank 
v. Nelson, 214 Ala. 297, 107 S 849; 
Greenwood v. Trigg, 154 Ala. 487, 
46 S 227; Frazier v. Thomas, 6 Ala. 


169. 
.—Shea v. Johnson, 101 Cal. 455, 
SOL Loz. 
Tll.—Mason v. Neal, 204 Ill. A. 
538. 
Ky.—Bassett v. O’Neil Coke, etc., 
Co., 140 Ky. 346, 1831 SW 25; Overby 


Vv. Rogers, 12 KyL 289; Kentucky 
Electric Inst. v. Gaines, 11 Ky. Op. 


831; Blackburn v. Mann, Sky Op: 
598. 

Minn.—Price v. Doyle, 34 Minn. 
400, 26 NW 14. 

Mont.—Clark v. Demers, 78 Mont. 


. 287, 254 P 162; Ridpath v. Heller, 46 
Mont. 586, 129 P 1054. 
Nebr.—Omaha Brewing Assoc. v. 
Tillenburg, 2 Nebr. (Unoff.) 277, 280, 
96 NW 107. t 
Tex.—Lindale Brick Co. v. Smith, 
54 Tex. Civ. A. 297, 118 SW 568. 


79. Alabama State Fair, etc, As- 
soc. v. Alabama Gas Fixture, etc., 
Co., 131 Ala. 256, 31 S 26; Sullivan 


Mach. Co. v. Leckeville Land Co., 228 
Ky. 216, 14 SW (2d) 761; McClure v. 
Bigstaft, 37 SW 294, 18 KyL 601; 
Rice, etc., Dry Goods Co. v. Sally, 198 
Mo. 682, 96 SW 1030. 

80. La. —Levy v. Desposito, 133 
La.126, 62 °S 599. 

Nebr. __"Wymore First Nat. Bank v. 
Myers, 44 Nebr. 306, 62 NW 459. 

oO ‘her v. Buckeye Supply Co., 
5 OnS&CP zen ? OhNP 420. 

Or! v. Aurora State Bank, 
122 Or. ip 255 P 467, 256 P 763. 

Tex. __Farmers’, etc., Bank v. Tay- 
lor, 91 Tex. 78, 40 "SW 876, 966. 

[a] Illustration.—A petition by 
the third opponent in executory proc- 
ess on a mortgage, alleging that his 
note and mortgage were prior in date 
and rank held by plaintiff and that 


he was the holder and owner of the 
note and entitled to be paid by prefer- 
ence, was merely a statement of a 
conclusion of law. Levy v. Desposito, 
133 La.-126, 62 S 599. 

81. Davis v. Findley, 201 Ala. 515, 
78 S 869. 

82. Gilbert v. Talladega Hardware 
Co., 195 Ala. 474, 70 S 660. 

83. Harris v. Staples, (Tex. Civ. 


A.) 89 SW 801 
Tidwell, 147 Ala. 


84. a acasien W% 
354, 40 S 9 

85. Gees v. Butte First Nat. 
Bank, 144 Fed. 717 [aff 156 Fed. 482, 
84 CCA. 292]. 

86. Effect of conclusion of law 
pi ae te by facts alleged see supra 


87. See supra § 17. 

88. Daniel v. Daniel, 202 Ala. 635, 
81 S 577: Apalachicola Land, etc., 
Co. v. McRae, 86 Fla. 393, 98 S 505. 
And see cases infra note 89 et seq. 

fa] Allegations as to muniments 
of title and their legal effect, that are 
mere conclusions, not supported by 
allegations of fact, or by matters 
duly ex'hibited, or of which the court 
may take judicial notice, are defec- 
tive. Apalachicola Land, etc., Co. v. 
McRae, 86 Fla. 393, 98 S 505. 

89. Foss v. People’s Gas Light, 
etes Coy. 240 e 238. 89 NE 351 [aff 
145 Tl. A. 215]. And see cases infra 
this note. 

fa] Allegations held conclusions 
of law.—(1) In receivership proceed- 
ings of business ventures authorized 
under a will by a testator, where 
grandchildren intervened, averments 
that a devise had passed to them, be- 
cause the executors gave assent to 


such devise, as required by statute, | 


were mere conclusions of the pleader, 
and were overcome by averments neg- 
ativing any idea of such express or 
implied assent. Holt v. Daniel Sons, 
etc:, Co., 8 F.(2d) 700. (2) In an ac- 
tion to have declared void a lease 
containing an option and to cancel it 
of record. and to have a cloud on title 
to leased premises, caused by the 
Jease, removed, an answer denying 
that the lease and option, or either 
of them, had become a nullity, or 
that they were a cloud on plaintiff’s 
title, was a conclusion of law, rais- 
ing no issue. Prichard vy. Kimball, 
190 Cal. 757, 214 P 863. (3) An al- 
legation that, when the holder trans- 
ferred bonds warranting their value, 
he did not transfer his right to re- 
cover against the municipal district 
issuing them, alleges a conclusion of 
Jaw. Hooker v. Hast Riverside Irr. 
Dist.) 38::-Cal; Ax 615, 177%: P1784. (4) 
Other allegations held to state con- 
clusions of law. Green v. McCord, 


204 Ala. 364, 85 S 752; White Lumber 
Co. v. Mendocino County, 177 Cal. 
710, 171 P 799; Bond v. Walters, 38 
Cal. A. 245.175 P 909; Shoup v. Beers, 
31 Ida. 680, 175 P 811; Pearce v. 
Pearce, 281 Ill. 194, 118 NE 84 (that 
a wife’s devise to plaintiff was ‘not 
in lieu of dower’); Childers v. Col- 
lier, 217 Ky. 632, 290 SW 497 (that 
property belonged to a certain es- 
tate); Barber v. Moore, 5 Ky. Op. 
192; Herdman’s Suce., 154 La. 477, 
97 S 664; Feldmeyer v. Werntz, 119 
Md. 285, 86 A 986; Irving Nat. Bank 
v. Gray, 174 App. Div. 29, 160 NYS 
341 [app dism 225 N. Y. 627 mem, - 
121 NE 873 mem]; Murdock v. Bou- 
dens, 19 Porto Rico 907 (that a hus- 
band received the paraphernal prop- 
erty of his wife); Provident’ Life, 
etey Ins: 4Co.¢ va Johnson; .Clex. ‘Civ: 
A.) 235 SW 650 (that plaintiff was 
entitled to receive the full amount 
due on a policy payable to insured’s 


estate); Smith v. Morris, 7 New- 
foundl. 155. 
[b] Allegations held statements 


of fact.—(1) In ejectment for land 
claimed as a homestead by plain- 
tiffs, a widow and minor children, 
the answer alleging that the children 
were of age, and that two of them 
had conveyed their interests to de- 
fendants by deeds attached as ex- 
hibits, and denying that the land was 
the widow’s homestead, and, if it 
ever was that she had abandoned it 
as such, is not demurrable as plead- 
ing conclusions of law. Anthony v. 
Sills, 111 Ark. 468, 164 SW 117. (2) 
A stockholder’s bill for an account- 
ing, pleading that complainant be- 
came a stockholder in a certain year, 
that ever since he had been and then 
was a stockholder of defendant cor- 
poration, and the owner of a certain 
number of shares of a designated par 
value of the original capital stock of 
the corporation, alleged an ultimate 
fact. Foss v. People’s Gas Light, 
etc., Co., 241 Ill. 238, 89 NE 351 [aff 
L457) Es CA BP2 15] (3) Other allega- 
tions held to be statements of fact. 
Gfroerer v. Gfroerer, 173 Ind. 424, 
90 NE %57 (that by ‘the terms of a 
lost will, testatrix devised: and be- 
queathed’ all her property, real and 
personal, to plaintiffs); Jones v. 
Puckett, (Tex. Civ..A.) 275 SW 179. 


gees Boyden v. Achenbach, 79 N. CGC. 
91. Brewer v. Avinger, 208 Ala. 
411, 94 S 590. 
92. Jordan Walker, 56 Iowa 


v. 
686, 10 NW 232. 


93. Pritchard v. Mercantile Trust 
Co., 65 Cal. A. 827, 224 P 103. 

94. Moore v. Barclay, 18 Ala. 672. 

95. White, 73 Cal. 299, 


Turner y. 
~ 
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session of property under a paramount title;®® that 
plaintiff has a better title than defendant;°®* that a 
grantee was evicted by title paramount ;°* that plain- 
tiff was subrogated to the rights of another;?® that a 
person was the lawful owner and holder, or became 
that the note sued on 
was “transferred” to plaintiff;* that plaintiff was 
the owner of a judgment;* that a judgment became 
the property of defendant;° or that a note is a wife’s 
separate estate,® have been held to be conclusions of 
law. Nevertheless, in many cases a general allega- 
tion that plaintiff is the owner of the property in 
controversy has been held sufficient,’ 


the owner,” of an instrument; 


murrer,® 


context,? and. that, 


14 P 354; Street v. Sederburg, 41 
Colo. 128, 92 P 29; Miller v. Stalker, 
158 Ill. 514, 42 NE 79; May v. Attle- 
boro First Nat. Bank, 19 Ill. A. 604 
{rev on other grounds 122 Ill. 551, 13 
NE 806]; Oliver v. Enriquez, 17 N. 
M. 206, 124 P 798. See J. C. Engel- 
man Land Co. v. La Blanco Agricul- 
tural-Co., (Tex. Civ. A.) 220 SW 653 
Trev on other grounds (Commn. A.) 
239 SW 937] (averments that, on 
failure of a third person to obtain a 
contract, title to the property in- 
volved became and was vested in de- 
fendant, which held deeds thereto, 
pre mere conclusions of the pleader). 
But see infra text and note 20. 

96. Pabst Brewing Co. v. Thorley, 
127 Fed. 439 [rev on other grounds 
145. Peds 117,76" CCA 87]. 

97. Gilbert v. Cooper, 43 Tex. Civ. 
A. 328, 95 SW 753. 

98. Morris v. Hay, 172 App. Div. 
145, 158 NYS 206. 

99. Jones v. Louisville Tobacco 
Warehouse Co., 135 Ky. 824, 121 SW 
633, 123 SW 307. 

1. Holden v. Kirby, 21 Wis. 149. 

2. Blaisdell, ‘Jr., Co. v. Citizens’ 
Nat. Bank, 96 Tex. 626, 75 SW 292, 
97 AmSR 944, 62 LRA 968; Reynolds 
v. Gregg, (Tex. Civ. A.) 258 SW 1088. 

3. Kelley v. Kelley, 9 Ala. A. 306, 
63 S 740. 

4. Bas Graves, 153 Ky. 26, 154 


5. Branch v. De Blanc, (Tex. Civ. 
A.) 62 SW 134. z 

6. Leahy v. Leahy, 97 Ky. 59, 29 
gen} 852, 17 KyL 187. 

U.. S—Gage v. Kaufman, 133 
ul S. 471, 10 SCt 406, 33 L. ed. 725; 
Ely v. New Mexico, ete., RICO. 129 
DES? 29S SCt'293; 32 L. ed. 688; Mc- 
Allister v. Kuhn, 96 U. S. 87, 24 L: ed. 
615; Adams, etc., Co. v. South Omaha 
Nat. Bank, 123 Fed. 641, 60 CCA 579; 
O’Keefe v. Cannon, 52 Fed. 898. But 
see Knights of Ku Klux Klan vy. In- 
ternational Magazine Co., 294 Fed. 661 
[certiorari den 263 U. S. 719 mem, 44 
Sct 181 mem, 68 L. ed. 523 mem] 
(holding that a broad allegation that 
complainant is the owner of uniden- 
tified letters and papers, without stat- 
ing in what manner it became the 
owner, is insufficient). 

Ala.—Beall'v. Folmar, 199 Ala. 596, 
75 S 172; Sheffield Nat. Bank v. Cor- 
inth Bank, etce.; Co., 196 Ala.-'275, 72 
S 127; Burns y. George, 119 Ala. 504, 
24 S$ 718. 

Ark.—Home * Land, .etc.,. Co. v. 
Routh, 123 Ark. 360, 185 SW 467, Ann 
Cas1917C 1142. See Pace v. Crandell, 
74 Ark: 417, 86 SW 812. 

Cal.—Gartlan v. Hooper; 177 Cal. 
Ata (Ole slibko. Muller vooMaller, sa 0i6 
Cal. 637, 169 P 369; .Johnson v. Vance, 
86 Cal. 128, 24 P 863; Souter v. Ma- 
guire, 78 Cal. 543, 21 P 188; Riddell 
v. Harrell, 71 Cal. 254, 12 P 67; Fer- 
rer v. Home Mut. Ins. Co., 47 Cal. 416; 
Garwood v. Hastings, 38 Cal. 216; 


as an averment of an ultimate fact, although 
it has also been held that it may be either a state- 
ment of fact or a conclusion of law, according to the 
where the evidentiary facts 
stated are not inconsistent therewith, a general al- 
legation of ownership is sufficient ;?° 


PLEADING 


not.!2 


of way was 


at least on de- 


otherwise 


Peerless Ins., ete, Co. v. Dwyer 
Equipment Co., 78 Cal. A. 141, 248 P 
308; Vanasek v. Pokorny; 73 Cal. A. 
312, 238 P 798; Crittenden v. St. Hill, 
34. Cal. A. 107, 166 P 1016. 
Colo.—Griffith v. Sands, 84 Colo. 
456, 27t P 191; Logan v. Clough, 2 
Colow3:23: : 
Bah Neri v. Cone, 25 Fla. 1,6 S 
Ind.—Pheenix Ins. Co. v. Stark, 120 
Ind. 444, 22 NE 413, - 
i i v. Hen- 


Hume v. 


rie, 63 Kan. 330, 65 P 665; 
Watt, 5 Kan. 34. 


Ky.—Louisville, ete, R. Co 
Scomp, 124 Ky. 330, 98 SW 1024, 30 
KyL 487. 


La:—Hart v. Connolly, 49 La. Ann, 
1587, 22 S 809 
Mass. —Strickland v. Fitzgerald, 7 
Cush. 530. 
poptine Reekbel v. Grant, 15 Minn. 
Mo.—Jones v. Schaff Bros. Co., 187 
Mo. A. 597,174 SW 177. 
Mont.—McCauley v. Gilmer, 2 Mont. 


202. 

N. Y.—Levin v. Russell, 42 N. Y. 
251; Prindle, v. Caruthers, 15 N. Y. 
425 [rev 10 HowPr 33]; Manhattan 
Co. v. Morgan, 199 App. Div. 767, 192 
NYS 239; Savage v. Buffalo, 50 App. 
Div. 136, 68 NYS 941; Rosenbaum vy. 
New York, 59 Misc. 30, 109 NYS 775 
(an allegation that the right, title, 
and interest, were ‘‘purchased’’). But 
see Gruen vy. Peabody Education 
Fund, 51 App. Div. 605, 64 NYS 238 
(holding that an averment that cer- 
tain personalty was the property of 
plaintiff is a mere conclusion); Ram- 
sey v. Erie R. Co., 7 AbbPrNS 156, 38 
HowPr 193 (holding that an allega- 
tion of title to corporate stock and 
a right to dividends was a conclu- 
sion); Thomas v. Desmond, 12 HowPr 
321 (holding that an allegation that 
plaintiff “is now the sole owner” of 
the demand against defendant is a 
conclusion of law). 

N. D.—Donovan v. St. Anthony, 
etc., Hl. .Co., 7,.N. D. 513, 75 NW 809, 
66 AmSR 674. 

Or.—Columbia Hotel Co. v. Rosen- 
berg, 122 Or. 675, 260 P 235, 

Porto Rico.—Coira y. Ortiz, 18 Por- 
to Rico 211. 
eS CO ane v:, Hill, 38 S. C. 385, 

S. D.—Grace vy. Ballou, 4 S. D. 333, 
56 NW 1075. 

Wash. —Kemp v. Folsom, 14 Wash. 
163/43 -P21100, 


Wis.—Iowa County v. Mineral 
Point R: Co., 24 Wis. 93; Gillett v. 
Robbins, 12 Wis. 319. 


Wyo.—Watts v. Lawrence, 26 Wyo. 
367, 185 PUL; Sse Pes se 

[a] Illustration.—An allegation in 
a petition that plaintiffs owned a 
passway across defendant’s railway 
track is not a mere conclusion of law. 


[§ 61 


\ 


Where a note is payable to bearer, an aver- 
ment that it is the property of plaintiff and that 
the amount claimed is due him has been held a 
sufficient allegation of title, without stating wheth- 
er it passed by delivery or assignment.+? 
ments that a debt has been assigned;** that a way 
existed appurtenant to certain land;!* that plain- 
tiff had acquired the interest in a contract made with 
the firm of which he was a member;?° that a right 
“appendant and appurtenant” to plain- 
tiff’s premises;+® that, when plaintiff purchased the 
land, a third person was the owner of a fee;** and 
that a husband recognized and treated property re- 
ceived by him as his wife’s 
been held to be statements of fact. 
rule laid down by some authorities,?® an allegation 
that a party is the owner of land “by virtue of” a 
conveyance from a designated person has been held 
to be a statement of fact, and not a conclusion of 


Aver- 


separate estate,t® have 
Contrary to the 


Louisville, ete., R. Co. v. Scomp, 124 
Ky. 330, 98 SW 1024, 30 KyL 487. 

[b] In pleading a fee simple title 
to real estate, which may depend up- 
on a long succession of deeds, a gen- 
eral allegation of such ownership is 
sufficient. Gage v. Kaufman, 133 U. 
S. 471, 10 SCt 406, 33 L. ed. 725; John- 
son v. Vance, 86 Cal. 128, 24 P 863; 
Rough v. Simmons, 65 Cal. 227, 3 P 
804; Payne v. Treadwell, 16 Cal. 220; 
Saline County v. Young, 18 Kan. 440; 
Leavenworth, ete, R. Co. v. Leahy, 
12 Kan. 124; Ensign v. Sherman, 14 
HowPr (N. Y.) 439; Grace v. Ballou, 
48S. D. 333, 56 NW 1075; Iowa County 
v. Mineral Point R. Co., 24 Wis. 93. 

8. See cases passim supra note 7. 

9. Heeser v. Miller, 77 Cal. 192, 
19 P 375; Turner v. White, 73 Cal. 
299, 14 P 794; Vanasek v. Pokorny, 
73 Cal. A. 312, 238 P 798; Norton v. 
Newerf, 45 Cal. A. 10, 187 Pele 

“While it is true that, in general, an 
allegation that a party is the owner 
of real property is an allegation of 
an ultimate fact, and not of a conclu- 
sion of law, and there are a number 
of cases in this state so holding, yet 
it has been held also that the same 
averment may be a statement of fact 
or a conclusion of law, according to 
the context. . In the present 
case, the complaint does not contain 
an allegation of unqualified owner- 
ship, but only an allegation of the 
consequences resulting from the 
transactions set forth in the com- 
plaint. The allegation is that ‘by the 
uppccedings hereinbefore mentioned 

. the plaintiff is the owner 

.’ ete. This is a legal conclu- 
sion.” Davies v. Ramsdell, 40 Cal. 
uAR wae 430, 181 P 94. 

0. "Aronson v. Pearson, 199 Cal. 
a86. 249 P 188, 51 ALR 1380; Robin- 
son v. Glendale, 182 Cal. 211, L87...B = 
741; Cheda v. Bodkin, 173 Cal. 7; 158 
P0265. 

11. Cheda v. Bodkin, supra; La- 
pique v. Walsh, 50 Cal. A. 82, 195 P 
296; Vander Veer v. M. L. Improve- 
ment Corp., 184 NYS 528. And see 
cases Supra note 10. 

{a] .Allegations held insufficient. 
—Lapique v. Plummer, 50 Cal. A. 88, 
195 P 293; Vander Veer v. M. L. Im- 
provement Corp., 184 NYS 528. 

12. Dabney vy. Reed, 12 Iowa 315. 

13. Berdiel v. Adjuntas, 23 Porto 
Rico 64 

14. Cincinnati, ete, R. Co. v. Mil- 
a ree Ind. A. 26, 72 NE 827, 73 NE 
15. Comstock v. J. R. Droney 
Lumber Co., 69. W. Va. 100, 71 SE 255. 

16. Brasington Vv. Williams, 143 S. 


C3223 041s SHS, 

17. Hershiser vy. Ward, 29 Nev. 
228, 87 P 171. 

18. McDowell vy. Donalson, 149 Ga. 
600, 101 SE 578. 

19. See supra text and note 95. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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law;°° and the same is true of an averment that one 
is “possessed” or “seized” of premises.21_ An aver- 
ment that a portion of a so-called street “is owned 
by certain individuals in fee, and is not and never 
has been legally taken as and for a public highway, 
street, or avenue,” sufficiently avers title, without al- 
leging that no proceedings had been instituted for 
the taking of the land.?? 

Time of ownership. An allegation of ownership 
in the present tense does not render a pleading in- 
sufficient where other facts are alleged inferentially 
showing ownership at the time of an injury,?* and 
where ownership is alleged on a day prior to the in- 
jury it will be presumed that it continued during the 
time of the injury.*# 

Want of, or defects in, title or interest. Aver- 
ments that one was not the owner of property ;?° that 
a person had no right, title, or interest in certain 
real*° or personal?’ property; that a party was not 
invested with the legal ownership and control of an 
instrument ;°° or that an instrument conferred no ti- 
tle or right to certain property,?® are conclusions of 
law, as is an averment that title to land was defec- 
tive, without stating the facts constituting the de- 
fect.2° On the other hand, it has been held that 
an averment that a vendor had no title to the land 
conveyed is good as against a general demurrer.** 

20. O’Keefe v. Cannon, 52 Fed. 898. 

21. Fink v.-Liberman, 183 NYS 


693, 694 [cit Cyc]. But see Lawrence 
v. Wright, 9 N. Y. Super. 673. (hold- 


to the land sold. 
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vendor could not convey or give title 


73 Colo. 279, 215 P 150; 
Schmidt, 143 La. 843, 79 S 427. 
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[§ 62] (b) Possession and Ouster.** Averments 
that a party is or is not entitled to the possession of 
property;°* that defendant is unlawfully in posses- 
sion of lands of plaintiff;** that a mortgagee’s pos- 
session was permissive and subordinate;*° that de- 
fendant had possession of plaintiff’s money ;*° and 
that a party “went into possession” of property pur- 
suant to an agreement,*? are conclusions of law, as 
is an averment by defendants in ejectment denying 
that they unlawfully withheld possession from plain- 
tiff.28 But an averment that a party was ousted and 
dispossessed by due course of law is a statement of 
fact.2° 

Adverse possession.*® A general allegation that a 
party held adversely,*! or that defendant is in open, 
notorious, continuous, and adverse possession of the 
premises,*? is a conclusion of law. 

A vested estate in possession is properly pleaded 
by alleging the facts showing such possession.** 

[§ 63] (c) Mode of Acquisition of Title, and 
Character of Holding. An averment of ownership 
as heir is insufficient, in the absence of allegations 
showing the proceedings necessary to the vesting of 
title,4# and an averment that plaintiffs are the only 
children and heirs of one who died seized of land is 
not an allegation that plaintiffs own it.4° So allega- 
tions that plaintiff has a special ownership in cer- 


Mo.—Garner v. McCullough, 48 Mo. 


Petrucci v. Holler,| 318. ; 
Seay bs aor aaa enc aege<! v. Gilmer, 2 Mont. 


ing that an averment that plaintiff 
was seized of premises, and had a 
lawful title thereto, was a conclu- 
sion). 

22;> Boyle v. Brooklyn, 71 N.-Y¥2 A, 
6 [rev 8 Hun 32]. 

23, “Pittsburgh, retc., +) RR. Co.c ew. 
Harper, 11 Ind. A. 481, 37 NE 41; 
Lindsay v. Pettigrew, 5 S. D. 500, 59 
NW 726. 
' [a] Rule applied.—In an action 
against an insurance agent for breach 
of contract to procure insurance on 
plaintiff’s property which has been 
destroyed by fire, where the complaint 
alleges that plaintiff was, when the 
contract was made, and ‘‘now is” the 
owner of the property, it sufficiently 
shows that plaintiff owned the prop- 
erty when the loss occurred especially 
when the objection is not raised un- 
til that fact has been proved with- 
out objection. Lindsay v. Pettigrew, 
5 S. D. 500, 59 NW 726. 

e4, “Rittsburen, “etc, - Ro Co. Vv. 
Harper, 11 Ind. A. 481, 37 NE 41. To 
same effect Gould v. Eagle Creek 
School Dist., 7 Minn. 203. 

25. Ark.—Ballard v. Kansas City, 
etec., Farms Co., 131 Ark. 83, 198 SW 


527. 

Ind.—Abe v. Summerville, 46 Ind. 
AL .348, 92 NE 658. 

N. Y.—Hatch v. Peet, 23 Barb. 575. 

Pa.—Philadelphia v. Schaefer, 269 
Pa. 550, 112 A 864. 

Tex.—Slayden-Kirksey Woolen Mill 
v. Robinson, (Civ. A.) 143 SW 294. 

[a] An answer denying in general 
terms plaintiff's claim of ownership 
is a mere conclusion of law. Ballard 
v. Kansas City, ete., Farms Co., 131 
Ark. 83, 198 SW 527; Philadelphia v. 
Schaefer, 269 Pa. 550, 112 A 864. 

26. Ala.—Cameron vy. Abbott, 30 
Ala. 416. 

Cal.—Jones v. Sanders, 138 Cal. 
405, 71 P 506; Vanasek v. Pokorny, 
43, Oal. A. 312, 238 P7798. ; 

Colo.—Petrucci v. Holler, 73 Colo. 
279, 215. P) 150; 

La.—Cousin v. Schmidt, 143 La. 843, 
U9 S427: : 

Or.—Walker v. Hewitt, 109 Or.. 366, 
220 P 147. ; 

Pa.—McKuen v. Serody, 269 Pa. 284, 


112 A 460. 
|f{a] Illustrations.—(1) That a 


That a vendor could not convey on 
the date agreed upon (McKuen v. 
Serody, 269 Pa. 284, 112 A 460) (38) 
or at the time of the commencement 
of the action (Walker v. Hewitt, 109 
Or. 366, 220 P 147). (4) That defend- 
ants have no claim to land that in 
equity and good conscience can coun- 
teract complainant’s complete equity. 
Cameron v. Abbott, 30 Ala. 

27. Allen Clark Co. v. Francovich, 
42 Nev. 321, 176 P 259; Wood v. Se- 
curity Transfer, etc., Co., 205 App. 
Div. 635, 200 NYS 146. 

28. Savage v. Walshe, 26 Ala. 619; 
Poorman y. Mills, 35 Cal. 118, 95 AmD 
90; Baxter v. Moore, 56 Ind. A. 472, 
105 NE 588; Brewster v. Striker, 2 
IN Xin) lO COs LOWE Ta 40. atte wes Hs | 1D) 
Smith 3821, 7 NYLegObs 140]; Gil- 
bert v. Covell, 16 HowPr (N. Y.) 34; 
Witherspoon v. Van Dolar, 15 HowPr 
(N. Y.) 266. See Watson v. Higgins, 
7 Ark. 475 (in an action on a certain 
instrument, a _ plea averring that 
plaintiff, after exhibition of the decla- 
ration against defendant, assigned the 
instrument whereby plaintiff trans- 
ferred his interest and was not the 
legal holder of it was defective in not 
averring a delivery to any person); 
Wheatly v. Hardin Nat. Bank, 106 SW 
289, 32 KyL 571 (where the petition 
in an action on a note averred its 
assignment and that the assignee was 
the owner, a denial that the assignee 
was the owner, and that he only had 
an interest in the note, was a mere 
conclusion). 

29. Rachels v.. Stecher Cooperage 
Works, 95 Ark. 6, 128 SW 348; Rice, 
etc., Dry Goods Co. v. Sally, 198 Mo. 
682, 96 SW 1030. 

380. Marshall v. Cliett, (Fla.) 119 
S 518; Smith v. Howard, 105 SW 411, 


Sokol 21d), - 
saute Hays v. Muir, Smith (Ind.) 
32, Effect of conclusion supported 
by facts alleged see supra § 19. 
83. Colo.—Street v. Sederburg, 41 
Colo... 1.28, 9.2 P29, 
yan aoe aa. v. Rose, 14 Ind. 
Mass.—Lothrop Pub. Co. v. Wil- 
liams, 191 Mass. 361, 77 NE 844. 


Miss.—Jones v. Rogers, 85 Miss. 
802, 38 S 742. } 


N. Y.—Sheridan v. Jackson, 72 N. Y-. 
170; Marshall v. Wendell, 45 App. 
Div. 120, 61 NYS 13; Fink v. Liber- 
man, 183 NYS: 693; 694 [cit Cye]: 

Or.—Red Hawk v. Joines, 278 P 572. 

Philippine.—Braga v. Millora, 3 
Philippine 458. 

“{a] In a bill to remove clouds 
from title, an allegation that com- 
plainants’ ancestor, under an execu- 
tion sale to whom complainants 
claim, was at the time of his death 
seized and possessed in fee simple of 
certain land was merely a legal con- 
clusion and a statement of construc- 
tive possession, not of actual posses- 
sion. Jones v. Rogers, 85 Miss. 802, 
38 S 742. 

[b] In replevin (1) an averment 
that plaintiff is entitled to immediate 
possession of the property, without 
an averment of either special or gen- 
eral ownership, is a legal conclusion. 
Street v. Sederburg, 41 Colo. 128, 92 
P 29; Elliott v. Greeley First Nat. 
Bank, 30 Colo. 279, 70 P 421; Benesch 
vy. Wagener, 12 Colo. 534, 21 P 706, 
13 AmSR 254; Baker y. Cordwell, 6 
Colo. 199. (2) Pleading right to pos- 
session in replevin generally see Re- 
plevin [84 Cyc 1469]. 

34. Tompkins vy. Augusta, etc., R- 
Cor, 339.8: Co-21.6;7E1 SB 692; 


35. Graham vy. Graham, 202 Ala. 
56, 79 S 450. 
36. Frink v. Emmetsburg Com- 


creat Bank, 195 Iowa 1011, 191 NW 


37. Grove v. Templin, 320 Ill. 597, 
15? NE 514 

38... Kerry. 
152, 140 P 704. 

89. Hershiser v. Ward, 29 Nev. 228, 
Sei Sav by 

40. Pleading adverse possession 
generally see Adverse Possession §§ 
567-584. 

41. Sarde v. Sarde, 12 Del. Ch. 427, 
110 A 661. 
McCloskey v. Barr, 38 Fed. 165. 

43. Wise v. Wolf, 120 Ky. 263; 85 
SW 1191, 27 KyL 610. ; 

44. Buttles v. De Baun, 116 Wis. 
323, 93 NW 5. 

45. Howard v. Lock, 22 SW 332, 
17 KyL 154. See Larue v. Hays, 7 
Bush (Ky.) 50 (an averment that 


Snowden, 24 Cal. A. 
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tain property;*® that defendant held land in sub- 
ordination to, and in recognition of, plaintiff’s home- 
stead and dower right;*7 that a party has an equity 
in certain land, without describing the equity ;*® that 
a particular tenancy is a tenancy at sufferance;*® 
that property or money was received or held in trust, 
or to the use of another;°° that defendant held cer- 


tain timber as a speculative investment for the joint’ 


benefit of himself and another;°! that defendant 
seized certain goods as sheriff;°* and that defend- 
ant controls an estate as executrix,®* are mere con- 
clusions of law. But an averment that plaintiff is 
a lessee,°* or that title was derived by gift,°> has 
been held a statement of fact. 

In pleading a judicial conveyance the decree and 
deed must be averred.*® 

[§ 64] (d) Bona Fide Purchase or Holding. An 
averment that one is or is not an innocent purchas- 
er,>* or bona fide holder ;°* that possession was taken 
in good faith,®® or in bad faith;°° or that before ma- 
turity a note lawfully came into the possession of 
plaintiff for value,*! is a conclusion of law, as is an 
averment that defendant received a draft “subject 


plaintiff is ‘one of the heirs’ is not 
a good allegation of title by inherit- 
ance). 


PLEADING 


other, is usually a question of law, 
depending upon facts which are to be 
litigated, and found by the court or a 


[§§ 63-66 


to all equities and defenses.”°? On the other hand, 
it has been held that an allegation that the transferee 
of a note was not a bona fide holder but took with 
notice of defenses is a statement of fact.®% 

[§ 65] (26) Results and Causal Connection. 
Averments that by reason of a certain state of facts 
certain results followed, or that certain facts caused 
certain others, without showing the causal connec- 
tion, are conclusions.** So a pleading to establish 
the invalidity of state-made freight rates as con- 
stituting an interference with interstate commerce is 
insufficient when it consists largely of general aver- 
ments as to the prospective effect of the rates, with- 
out stating the concrete facts from which such ef- 
feet can logically or naturally result.** But it has 
been held that an averment in an action on an acci- 
dent policy that insured “came to his death solely 
and exclusively by . . accidental means, to, 
wit: by accidentally falling” under a moving train, is 
a statement of fact.%* 

[§ 66] (27) What Might or Could Have Been 
Done, or May or Will Happen.*7 Averments that 


Allegations of notice or knowledge 
generally see supra § 50. 
64. Ala.—Sloss-Sheffield 


Averments of heirship generally 
see Supra § 53. 

46. Cal.—Schoonover v. Birnbaum, 
MasnCalk 545.66 999. 

Ill.—Mason v. Mason, 219 Ill. 609, 
76 NE 692. 

Nebr.—Grifting v. Curtis, 50 Nebr. 
334, s° NW 968. 

N. Y.—Callanan v. Keeseville, etc., 
R. Co., 48 Misp. 476, 95 NYS 513. 

Tex.—Townsend v. Durfee Mineral 
Co., (Civ: A.) 223 SW 876. 

[a] Tenancy in common.—Schoon- 
over v. Birnbaum, 148 Cal. 548, 83 P 
999; Mason v. Mason, 219 Ill. 609, 76 
NE 692 (an averment that complain- 
ant’s father was at the time of his 
death seized in fee simple of certain 
land, and that complainant was a ten- 
ant in common of the land with de- 
fendants, was a conclusion); Calla- 
nan v. Keeseville, etc., R. Co., "48 Misc. 
476, 95 NYS 513 (an’ allegation that 
the estate of a deceased partner who 
owned an undivided half interest in 
certain bonds, which in fact belonged 
to the partnership and consequently 
passed to the surviving partner, was 
a conclusion of law); Townsend v. 
Durfee Mineral Co., (Tex. Civ. A.) 223 
SW 876. 

47. Vaughn v. Vaughn, 180 Ala. 
212, 60 S 872. 

48. National Glue Co. v. Thrash, 
76 Ind. A. 381, 132 NE 3811. 

49. Cook v. Howard, 59 Or. 372, 117 


P 320. 
50. U. S.—Alexander v. Fidelity 
Trust Co., 215 Fed. 791; England v. 


Russell, 71 Fed. 818. 

Cal.— Budd v. Hughes, 176 Cal. 687, 
171 P 287; Molera v. Cooper, 173 Cal. 
259, 160 P 231; Lackmann v. Kearney, 
142 Cal. 112, 75 P 668; Lewis v. Shaw, 
V1 Cal. A. 99, 246 P 86. 

Fla.—Smith v. Gauby, 43 Fla. 142, 
30 S 683. 

Ill.—Orear v. Farmers’ State Bank, 
ete., Co., 286 Ill. 454, 122 NE 63. 


Ind.—Hitchcock v. Cosper, 164 Ind. 
633, 73 NE 264. 
N. Y.—Binkowski v. Moskiewitz, 


144 App. Div. 161, 128 NYS 8038; Lie- 
nan vy. Lincoln, 9 N. Y. Super. 670 672. 

Utah.—Francis v. Gisborn, 30 Utah 
67, 83 P 571. 

Eng.—Grenville-Murray v. Claren- 
don, L. R. 9 Eq. 11; Jackson v. North 
Wales’ R. Co; 13 Jur. 69. 

See also supra § 56. 

“Whether a defendant has received 
money or property to the use of an- 


. Should be_ stated 


jury. Each’of the material facts, es- 
sential to raise and uphold such a 
conclusion of law, is a fact which 
in the complaint; 
and the whole of such facts consti- 
tute the cause of action. If enough 
are not stated, to raise and uphold 
such a legal conclusion, enough are 
not stated to constitute a cause of 
action, and the complaint is demur- 
rable for that cause.” lJienan v. Lin- 
coln, supra. 

51. Smith v. Padrosa, 139 Ga. 484, 
77 SE 639. 
ee Dubois v. Hutchinson, 40 Mich. 

Allegations as to acts in official ca- 
pacity generally see supra § 57. 

53. Phinney v. Phinney, 17 HowPr 
CGNESSY aot. 

54. Harris v. Halverson, 23 Wash. 
479, 63 P 549. 

55. McCarty v. Tarr, 83 Ind. 444. 

56. Hutches v. Adams, 3 Ill. A. 42. 

Allegations as to judicial PEgees 
ings generally see supra §§ 4 8. 

57. Benton v. Morningside ies 
202 Towa 15, 209 NW 516; Watts v. 
Noble, 203 Ky. 644, 262 SW 1114; 
Wing v. Hayden, 10 Bush (Ky.) 276; 
Ferber v. Third St. Realty. Co., 166 
App. Div. 736, 152 NYS 352; Ludlow 
v. Woodward, 117 App. Div. 525, 102 
NYS 647, 39 NYCivProc 26; Plant v. 
Schuyler, 30 N. Y. Super. 271, 4 AbbPr 
NS 146; Voorhees v. Fisher, 9 Utah 
308, 34 P 64. 

58. Downer v. Read, 17 Minn. 493; 
Ludlow v. Woodward, 117 App. Div. 
525, 102 NYS 647. 

“The plaintiff says, that he is now 
the bona fide owner and holder of the 
said note; this is his conclusion of 
law. But who is to try whether he is 
the bona fide owner and holder of 
the note? All questions of fact must 
be triable by a jury; but the question 
whether the plaintiff is a bona fide 
owner and holder is a question of 
law.” White v. Brown, 14 HowPr 
(N. Y.) 282, 286. 

59. iarare Bi Simpkins, 1 Tex. A. 
Civ. Cas. § 2 
s18'3 i ze ePanbens 144 La. 835, 


v. Hudgens, 82 Misc. 
388. "143" NYS 763. 
62. Williams v. National 


Fruit 
Exch., 95 Conn. 300, 111 A 197. 

63. Lee v. Johnston, 162 Ga. 560, 
134 SE 166. 


Steel, 
etc., Co. v. Webb, 184 Ala. 452, 63 S 
518; Southern R. Co. v. Hobbs, 151 
Ala. 335, 43 S 844; Perry County 
Comrs. Ct. v. Perry County Medical 
Soc., 128 Ala. 257, 29 S 586. 
ane C.—Anderson vy. White, 2 App. 
Ind.—Logansport vy. Kihm, 159 Ind. 
68, 64 NE 595. 
flO Ke Tene v. Griffin, 205 NW 
Ky.—Bentley v. Bustard, Tf B. Mon. 
6438, 53 AmD 561. 
og linn. Griggs Viel te Paul, 9. Minn. 
Mo.—Dezell v. Fidelity, Co., 
176 Mo. 253, 75 SW 1102. 
Tex.—Ferguson v. Washburn, (Civ. 
A.) 4 SW (2d) 574. 


etc., 


Wt.—Sprague v. Fletcher, 67 Vt..46,, 


30 A 693 

Wis.—Schmidt v. Wisconsin Sugar 
Co.) 175 Wisi'613, 186 SNW. 22.2. 

_{a]  Illustrations.—(1) A conclu- 
sion that a misrepresentation by in- 
sured increased the risk, without 
averring the facts from which such 
conclusion is deducible, is not a suf- 
ficient defense under the second al- 
ternative of Code (1907) § 4572, which 
provides that no misrepresentation 
in the application for a policy shall 
defeat the policy, unless made with 
intent to deceive, or unless the mat- 
ter misrepresented increases the risk. 
New York Mut. L. Ins. Co. v. Allen, 
174 Ala. 511, 56S 568. (2) Averments 
in a count for conspiracy, that the 
proximate cause of plaintiff’s loss 
was the continuance in business of 
one of the conspirators, and the 
fraudulent conduct of such business, 
were conclusions of the pleader. Na- 
tional Park Bank v. Louisville, ete., 
R. Co., 199 Ala. 192, 74 S 69. 

(b] In Massachusetts it has been 
held, without elaboration, that “al- 
legations of result are allegations of 
fact and are not conclusions of law.” 
Bank of Commerce, ete, Co. v. 
Schooner, 160 NE 790, 791. 

Pleading proximate cause in actions 
for negligence generally see Negli- 
gence § 667. 

65. Southern Pac. Co. vy. Califor- 
nia R. Commn., 193 Fed. 699. 

66. Fraley v. Business Men’s Acc. 
Assoc., 213 Ill. A. 463. 

67. Allegation that partition could 
not be made without sale see Parti- 
tion § 467. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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certain things would®’ or would not®® have hap- 
pened or been done if certain other things had or had 
not occurred, as that a contract would not have been 
made,*° that an injury could have been cured,*! and 
that benefits would have been lost,7? are mere conclu- 
sions, as are averments that a thing is not being done 
as rapidly as practicable,7* that persons can easily 
and profitably be employed,’* that property was sold 
for less than the best price that could have been ob- 
tained,*® and other averments that certain things 
might have been done,’® or could not have been 
So an averment that a party intends to do 
an act,‘® or that a certain event will happen or is 
lable to happen,*® as that, if certain acts are con- 
tinued,®° or if a contract is not specifically en- 
forced,*+ irreparable injury or damage will follow, is 
a conclusion of law, unless the averment is a reason- 
able conclusion from the facts alleged.’? 


done.7* 


68. Knight v. Clay County, 179 
Ind. 568, 101 NE 1010; Western Un- 
ion Tel. Co. v. Mitchell, 91 Tex. 454, 
44 SW 274, 66 AmSR 906, 40 LRA 209. 

{a] Tllustrations.— (1) An aver- 
ment in a depositor’s petition against 
a bank for delay in collection of a 
check on another bank, ‘‘that if said 
check had been sent direct’? to the 
other bank ‘the same would have 
been paid.” Bingham v. Emanuel, 
(Tex (Civ. A.) 228 Siw. 1015.- §(2) kn 
an action against a county to recov- 
er for legal services in the defense of 
a pauper defendant, an allegation that 
if the petitioner had not been appoint- 
ed, the pauper defendant would have 
been forced to trial in violation of 
constitutional guaranties. Knight v. 
Saar: County, 179 Ind. 568, 101 NE 

69. Harlow v. Seymour First Nat. 
Bank, 30 Ind. A. 160, 65 NE 603; 
Saha al v. Meade, 92 Or. 626, 182 P 
368. 

{a] Illustration.—An averment by 
a city in its answer that, “had not 
plaintiff made such_ representation, 
defendant would not have entered in- 
to such contract.” Palmberg v. As- 
toria, 112 Or. 353, 377, 228: P 107; 229 
P 380. 

- 70. Hughey v. Smith, 65 Or. 323, 
133 P 68. 

[a] Tllustration.—An averment 
in the complaint, in a suit to cancel 
a lease on the ground of mutual mis- 
take, that except for the mutual mis- 
take the lessors would not have ex- 
ecuted the ore Hughey v. Smith, 
65 Or. 323, 133 P 68. 

71. Boydston vy. Giltner, 3 Or. 118. 

72. Cleveland, ete, R. Co v. 
Shrum, 24 Ind. As 96, 55 NE 515. 

735° State’ vz Henry, 87 Miss. 125, 
40 S 152, 5 LRANS 340. 

74. State v. Henry, supra. ; 

75. Bransford v. Norwich Union 
F. Ins. Soc., 21 Colo. 34, 39 P 419. 

76. Collins v. Metropolitan Stak: 
Co., 157 Mo. A. 619, 138 SW 697; 
Schmitt v. McMillan, 175 App. Div. 
799, 162 NYS 437. 

[a] Tilustration.—In an _ action 
against an attorney for negligent 
failure to prosecute a claim, allega- 
tions in the complaint that defendant 
“might” have recovered a judgment. 
Schmitt v. McMillan, 175 App. Div. 
799, 162 NYS 4387. 

77. Indiana Union Tract. Co. v. 
Love, 180 Ind. 442, 99 NE 1005; Boyd 
v. Shirk, 125 Md. "175, 93 A 417. 

[a] Allegations held conclusions 
of law: (1) That the fraud of an 
agent could not have been discovered 
more than three years before the fil- 
ing of the bill. Boyd v. Shirk, 125 
Md. 175, 93 A 417. (2) That dece- 
dent could not have jumped from an 
automobile without being threatened 


with instant death. Indiana Union 
Tract. Co. v. Love, 180 Ind. 442, 99 NE 
1005. 

7g. Alter v. Cincinnati, 7 OhS&CP 


‘368, 4 OhNP 427. 


PLEADING 


chine, 


But an an- 


Allegations as to intent or purpose 
generally see supra § 31. 

79. U. S.—Boyer v. Western Un- 
ion Tel. Co., 124 Fed. 246. 

Ala.—Underwood v. Underwood, 162 
Ala. 553, 50 S 305, 136 AmSR 61; 
Montgomery Light, ete., Co. v. Citi- 
zens’ Light, etc., Co., 147 Ala. 359, 40 


S 981. 
Ark.—Skillern v. . White River 
Levee Dist., 139 Ark. 4, 212 SW 90. 
Cal.—Bishop v. Owens, 5 Cal. A. 


83, 89 P 844. 

Conn.—Perkins v. Coffin, 84 Conn. 
275, 79 A 1070, AnnCas1912C 1188. 

Ga.—Kahn vy. Standard Oil Co., 166 
Ga. 698, 144 SE 241. 

Ill.—Chicago v. People’s Light, etc., 
Co., 170 Tll. A. 98. 

Ky.—Lexington v. Lexington Bd. 
Speed ae 65 SW 827, 23 KyL 

Mo.—Nagel v. Lindell R. Co., 167 
Mo. 89, 66 SW 1090; Hand v.- St. 
Louis, 158 Mo. 204, 59 SW 92; Placke 
v. Union Depot R. Co., 140 Mo. 634, 41 
SW 915. 

Mont.—Bordeaux  v. Greene, 22 
Mont. 254, 56 P 218, 74 AmSR 600. 

N. Y.—Longenecker, v. Longenecker 
Bros., Inc., 140 NYS 408. 

Or.—Van Buskirk v. Bond, 52 Or. 
234, 96 P 1108. 

Tex.—Moss v. Whitson, (Civ. A.) 
130 SW 1034; Elliott v. Ferguson, 37 
Tex. Civ. A. 40, 883 SW 56. 

[a] Nuisance.—An allegation that 
a filling station would be operated 
so as to become a nuisance. Kahn v. 
Sy fess ae Oil Co., 166 Ga. 698, 144 SE 


‘Tb Future disability. —An allega- 
tion in a suit on an accident insurance 
policy, that “plaintiff became and now 
is and while he may live will continue 
to be totally disabled,’ is an allega- 
tion of fact, and not a statement of 
a legal conclusion. Clark v. Brother- 
hood Locomotive Firemen, 99 Mo. A. 
687, 74 SW 412. 

{c] Amendment of charter.—An 
allegation that an amendment en- 
grafted on the charter of a corpora- 
tion will effect a fundamental change 
in the character and purposes of the 
corporation is a mere conclusion of 
law. Perkins v. Coffin, 84 Conn. 275, 
79 A 1070, AnnCas1912C 1188. 

80. U. S.—Connecticut Tel., 
Co. v. Automotive Equipment Co., 14 
By (2d) 957. 

oe Wap v. Owens, 5 Cal. A. 83, 
89 P 84 


Ga.—Bush v. Borner, 156 Ga. 143, 
118 SE 658. 
Lutheran St. 


Il1.—Evangelical 
Matthews Cong. v. Bethards, 202. Ill. 
A. 87 


Mo.—Torbit v. Warner, 217 SW 40. 

N. Y.—Longenecker v. Longeneck- 
er Bros., Inc., 140 NYS 4038. 

Or. —Van Buskirk v. Bond, 52 Or. 
234, 96 P 1103. 

Allegations as to damage or injury 
generally see infra § 67. 

In injunction suits generally see 
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swer alleging as a breach of warranty that the ma- 
“with proper management .. . 
and could not, and did not, do as much work, or as 
good work, as other machines of similar size, for the 
same purpose” does not allege legal conclusions.** Soe 
it has been held that an averment in a petition by an 
administrator to sell real estate for the payment of 
debts, that, whatever might be the liability of a cer- 
tain company which had possession of some of dece- 
dent’s personal property, it will not be sufficient to 
pay the debts, is an allegation of fact and not a con- 
clusion of law.** 

[§ 67] (28) Damage or Injury.*® 
that damage or injury has been sustained;*® that a 
public nuisance was especially injurious to plain- 
tiff;87 that plaintiff has been damaged in a stated 
sum;%° that the amount claimed as damages is a rea- 


would not, 


Averments 


Injunctions § 543. 

81. Johnson v. Wunner, 40 Cal. A. 
484, 181 P 108; Mountz v. De Bar, 61 
Color 3637 Lb Ter 1163; 

82. See supra § 19. 

83. Robinson v. Berkey, 100 Iowa 
136, 143, 69 NW 434, 62 AmSR 549. 

84. Ditton v. Hart, 175 Ind. 585, 95 
NE 119. 

85. Irreparable injury or damage 
see supra § 66. \ 

Proximate cause of loss or damage 
see supra § 65. 

_ 86. U. S.—Green v. Victor Talk- 
Pip eae Co., 24 F. (2d) 378, 59 ALR 


Ala.—Lowery v. Mutual Loan Soc., 
202 Ala. 51, 79 S 38 
Colo._—Mountz v. on Bar, 61 Colo. 
3635) 25 TP? 1163. 


Ga.—Hearn v. Gower, 1 Ga. A. 265, 
57 SE 916. 
pare onus v. Winans, 221 Ill. A. 


Ky.—Standard Elkhorn Coal Co. v. 
Riggs, 219 Ky. 51, 292 SW 476; Black 
Diamond Coal Min. Co. v. Heyl, 214 
Ky. 367, 288 SW 393; Wilder v. Mil- 


ler, 182 Ky. 210, 206 SW 298; Conti- 
nental Realty Co. v. Little, 135 Ky. 
618, 117 SW 310. 

Mo.—Steffen v. American Surety 
Co., (A.) 224 SW 102. 

N. Y.—Frick v. White, 57 N. Y. 


103; Hodgins v. Bingham, 141 App. 
Div. 514, 126 NYS 493; Thompson v. 
Gould, 16 AbbPrNS 424 

i 102 Okl. 


kl. 
216, 228 P 966. 

Pa.—Lederle v. Kaplan, 93 Pa. Su- 
per. 147. 

Tex.—Gulf, etc., R. Co. v. Dunman, 
(Civ. A.) 15 SW (2d) 1053; Texas 
Employers’ Ins. Assoc. v. Downing, 
(Civ. A.) 218 SW 112; Western Un- 
ion Tel. Co. v. Jeffries, (Civ. A.) 214 
SW 781; Caswell v. McCall, (Civ. A.) 
163 SW 1001. 

Utah.—Fillmore Commercial, etce., 
Bare v. Kelly, 62 Utah 514, 220 P 

Wash.—Seeley v. Morris, 137 Wash. 
274, 242 P 359; Rieger v. Abrams, 98 
Wash. 72, 167 P 76, LRA1918A 362 
[certiorari den 246 U. S661 mem, 38 
SCt 332 mem, 62 L. ed. 927]. 

[a] Averments held conclusions of 
law: (1) That the value of the pe- 
titioners’ lands was diminished be- 
cause an open drainage ditch did not 
provide an adequate outlet for the 
water of the drainage district. Curl 
Va Winans, 221, Ds sA4 59% G2). hat 
defendant was induced by alleged 
fraud to sign the note, “to his injury 
and damage.”’ Lowery v. Mutual 
Loan Soc., 202 Ala. 51, 79 S 389. 

Effect of conclusion enppeztes by 
facts alleged see supra § 1 

87. Wallace v. Nacdenouen Thea- 
ter Co., 34 Cal. A. 498, 168 P 144. 

88. Ark.—Northern Constr. Co. v. 
Johnson, 132 Ark. 528, 201 SW 510. 

Ky.—Connor v. National, Roofing, 
ete., Co., 1138 SW 122. 

Mass.i—Frrisbee  v. Nat. 


Prussian 
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sonable sum;8° and other averments as to the ele- 
ments and extent of damage or injury,®® without a 
statement of facts to support them, are conclusions 
of law, as is an averment that a party has sustained 
But only ultimate facts, and 
An averment that 
breach of contract of sale 
plaintiff was forced to go into the market and buy 
other goods at a specific advance over the contract 
price, 2 or that, by reason of his injury, plaintiff’s en- 
tire physical, nervous, and mental being suffered a 
. statement of fact. 

[§ 68] (29) Statutes and Ordinances Generally.°® 
General averments as to the construction and effect 
of, and the rights of parties under, a statute®® or 


no damage or injury.®+ 
not evidence, need be stated.®? 
by reason of defendant’s 


severe shock,®* has been held a 


Ins. Co., 223 Mass. 159, 111 NE 850. 
N. Y..Hodgins Vv. Bingham, 141 
App. Div. 514, 126 NYS 493. 
Or.—Solomon v. Kenner, 121 Or. 
4075255 P 471. 
Tex.—Spencer v. Davis, (Civ. A.) 
298 SW 448; Wagner v. J. B. Colt 


0., (Civ. A.) 284 SW 934. 


89. Jackson v. Stearns, 58 Or. 57, 
113, P 30, 37 LRANS 639, AnnCas 
1913A 284. é 

90. Ga.—Parten Vv. Jefferson 


Standard’ L. Ins. Co., 30 Ga. A. 245, 
117 SW 772. 

Ind.—Cushman v. Cloverland Coal; 
etc., Co., 170 Ind. 402. 84. NE 759, 127 
AmSR 402, 16 LRANS 1078. 

Ky.—Alsip v. Hodge, 214 Ky. 438, 
283 SW 392; Nell v. Power; 107 SW 
694, 32 KyL 952. 

Mo.—Weller v. Missouri Lumber, 
etc., Co., 176 Mo. A. 243, 161 SW 853. 

N. Y.— Hodgins v. Bingham, 141 
App. Div. 514, 126 NYS 493. 

[a] Illustrations.— (1) An aver- 
ment that an injured person’s wounds 
were so severe as to create an emer- 
gency calling for the immediate at- 
tention of a physician and surgeon in 
order to save his life. Cushman v. 
Cloverland Coal, ete., Co., 170. Ind. 
402, 84 NE 759, 127 AmSR 391, 16 
LRANS 1078. (2) In an action by a 
police captain against a police com- 
missioner to recover damages for a 
false certification of plaintiff's quali- 
fications in advance of an examination 
for promotion, an allegation that, by 
reason of the falsity of the certificate, 
the police commission gave plaintiff a 
rating lower than it otherwise would 
have given him. Hodgins v. Bing- 
ham, 141 App. Div. 514, 126 NYS 493. 

91. Adams v. Haigler, 2 Ga. A. 99, 
58 SE 330; Pearsons v. Washington 
College, 130 Tenn. 601, 172 SW 314. 

92. Union Cemetery Co. v. Harri- 
son, 20 Ala. A. 291, 101 S 517; Cam- 
best v. McComas Hydroelectric Co., 
(Mo. A.) 245 SW 598 [transf 239 Sw 
477]; WHershiser v. Ward, 29 Nev. 
COS, Ole tis saint Vv; Bauch Leath- 
(Tex. Civ. A.) 17 SW (2d) 


[a] Facts held sufficiently stated. 
—(1) In an action for damages from 
nuisance, averments that noxious, un- 
healthful, disagreeable, and offensive 
odors, issuing from defendant’s prem- 
ises, polluted the air around and in 
plaintiff's dwelling, rendering it un- 
pleasant, uncomfortable, unhealthful, 
and unfit for human habitation, with 
resulting damages stated. Union 
Cemetery Co. v. Harrison, 20 Ala. A. 
291, 101 S 517. (2) An allegation 
that by a breach of covenants of war- 
ranty the premises were lost to plain- 
tiffs, and that they were deprived of 
the use and possession, was sufficient 
against a demurrer on the ground 
that it was a conclusion of plaintiffs, 
and failed to set forth the manner in 
which the premises were lost. Smith 
v. Gaines, 210 Ala. 245, 97 S 7389. (3) 
Other allegations held sufficient as 
state.nents of ultimate facts. Cam- 
best v. McComas Hydroelectric Co., 
(Mo. A.)*245 SW 598 [transf 239 SW 
4771; Hershiser v. Ward, 29 Nev.-228, 


(Tex. 


PLEADING 


applicable.°® 


87 P 171; Kahn v. Bauch Leather Co., 
(Tex. Civ. A.) 17 SW (2d) 187 

Pleading matters of evidence gen- 
erally see supra § 16. 

93. Southern Wood Preserving Co. 
vioStrain,o 27 Gal As 332,108 SHjj251; 
Trigg Candy Co. v. Emmett Shaw 
Co.) 9GavAY 358, We SH 679. 

94. Chicago, etc., R. Co. v. Smith, 
Civ.) JAY) 19%. SWe 6140| Cafe 
(Commn. A.) 222 SW 1099]. 

95. Foreign laws see infra § 69. 


96. McKenzie v. Fisher, 40 App. 
CIRC UA: 
Pleading statutes generally see 


Statutes [36 Cyc 1236]. 

97. Mann v. Woodward, 217 Ky. 
491, 290 SW 333; Ward v. Ely-Walk- 
er Dry Goods Bldg. Co., 248 Mo. 348, 
154 SE 478, 45 LRANS 550; Amarille 
v. Tutor, (Tex. Commn. A.) 267 SW 
697 [aff (Civ. A.) 244 SW 132]; Pow- 
er v. Breckenridge, (Tex. Civ. A.) 
290 SW 872. 2 

Pleading ordinances peter vee 
Municipal Corporations §§ 928-93 

98. Pacific-Wyoming Oil Co. va 
Carter Oil Co., 31 Wyo. 314, 226 P 193. 

99. Pleading foreign statutes gen- 
erally see Statutes [36 Cyc 1240]. 

1. U. S.—Coronet Phosphate Co. v. 
U. S. Shipping Co., 260 Fed. 846. 

Ala.—Lomb vy. Pioneer Sav., etc., 
Co., 96 Ala. 430, 11 S 154; Cubbedge 
v. Napier, 62 Ala. 518; Forsyth v. 
Preer, 62 Ala. 443. / 

Conn.—Hempstead v. Reed, 6 Conn. 


480. 
Del.—Thomas v. Grand Trunk R. 
Co., 17 Del. 593, 42 A 987. 


Ind.—Wabash R. Co. v. Hassett, 170 
Ind. 370, 88 NE 705. 

Ky.—Pinson Vv. Murphie 220 Ky. 
464, 295 SW 442; Templeton v. 
Sharp, 9 SW 507, 696, 10 KyL 499. 
ite ig .—Walker v. Maxwell, 1 Mass. 

Miss.—Perkins v. Guy, 55 Miss. 153, 


30 AmR 510. 

Mo.—Musser v. Musser, 281 Mo. 
649, 221 SW 46; Wentz v. Chicago, 
etc., R. Co., 259 Mo. 450, 168 SW 1166, 
AnnCas1916B pile Garrett v. Conk- 
lin, 52 Mo. A. 654. : 

Mont.—Bank of Commerce vy. Fu- 
qua, 11 Mont. 285, 28 P 291, 14 LRA 
588, 28 AmSR 461. 

N. J.—Salt Lake a Nat. Bank v. 
Hendrickson, 40 N. L. 52. 

N. Y.—Kinnier v Kinnion 45 N. Y. 
535, 6 AmR 132; Rothschild v. Rio 
Grande Western R. Co., 59 Hun 454, 
138 NYS 361, 20 NYCivProc 197, 26 
AbbNCas 312; Silverman v. Doran, 
23 Misc. 96, 51 NYS 731; Riendeau v. 
Vieu, 21 NYS 5013s Fagan v. Strong, 
TNYS 919, 17 NYCivProc 438; Myers 
v. Machado, 6 AbbPr 198; Throop v. 
Hatch, 8 AbbPr 23; Phinney v. Phin- 
ney, 17 HowPr 197; Curtis v. Masten, 
11 Paige 15. 

Or.—Dippold v. Cathlamet Timber 


Go.; 111, Or. 199.° 225) P. 202; Balfour 
v. Davis, 14 Or. 47, 12 P 89. 
Vt.—Jenness v. Binedns 81 Vt. 


109, 69 A 646, 130 AmSR 1029; Mc- 
Leod v. Connecticut, ete., 7 R: Co., 58 
Wit Tia teONAs Oat Peck Vv. Hibbard, 
26 Vt. 698, 62 AmD 605. 
Eng.—Collett v. Keith, 2 East 260, 


[§ 69] (80) Foreign Laws and Decisions.°® 
eral averments as to the existence and effect of a 
foreign law are mere legal conclusions. 
alleging merely that the common law of another state 
made invalid certain provisions of a will, but with 
no reference to decisions establishing the law, states 
only conclusions,” and, to avoid this defect, pertinent 
parts of such decisions should be alleged.? 

[§ 70] (81) Miscellaneous 
other illustrations of legal conclusions,* as distin- 


[§§ 67-70. 


ordinance®’? are conclusions of law. But if has been 
held that, where the passage and contents of a law 
are ultimate facts on which recovery depends, the 
ordinary rule as to pleading legal conclusions is in- 


Gen- 


A petition 


Averments. Many 


102 Reprint 368. 

[a] TIllustrations.—(1) Allega- 
tions that, under the statutes of the 
state where decedent was killed, 
plaintiff is limited to two years in 
which to sue for the death, and 
that actions for damages for the 
death survived to plaintiff as adminis- 
trator, and that by virtue of the stat- 
ute plaintiff could sue for damages, 
are conclusions of law merely. Gib- 
son v. Chicago Great Western R. Co., 
225 Mo. 4738, 125 SW 453. (2) In an 
action against a railroad company to 
recover for the death of an employee, 
occurring in Illinois, an allegation 
that by the common law of Illinois on 
the specified dates, employees of rail- 
road corporations operating lines of 
railroads in such states were fellow 
servants only where such employees 
were brought together in direct co- 
operation in the performance of a 
particular work and were directly co- 
operating with each other in a par- 
ticular work at the time, is not a 
declaration as to what the common 
law of Illinois was at that time, but 
is a mere conclusion as’ to its legal 
effect. Wabash R. Co. v. Hassett, 170 
Ind. 370, 88 NE 705. 

[b] Bald allegation of a petition 
for libel, that kidnapping is a felony 
under the law of another state, is 
insufficient. Furlong v. German- 
American Press Assoc., (Mo.) 189 SW 


385. 

{c] Allegation that the legal rate 
of interest in another state is ten 
per cent, and that the stipulation in 
a note to pay that rate is lawful and 
enforceable, is a conclusion. Temple- 
re v. Sharp, 9 SW 507, 696, 10 KyL 

{a] Similar laws.—An allegation 
that the laws of New York are simi- 
lar to those of New Jersey upon a 
certain question is only an averment 
of plaintiff's conclusion that the stat- 
utes of the two states are similar. 
Fagan v. Strong, 7 NYS 919, 17 NY 
CivProc 438. ? 

2. Musser v. Musser, 281 Mo. 649, 
221 SW 46. 

3. Musser v. Musser, Supra; 
ott v. Harvey, 199 Mo. ‘A. 615, 204 
SW 940; Miller v. Chinn, (Mo. A.) 195 
SW 552. 

4. See cases infra this note; 
note 6 et seq. 

[a] Particular 


and 


averments held 
conclusions of law: (1) That plain- 
tiffs were preferred stockholders. 
Hackett v. Northern Pac. R. Co., 140 
Fed. 717. (2) That property was en- 
titled to debenture.” W. H. Thomas, 
etc., Co. v. Barnett, 185 Fed. 172 [aft 
144 Fed. 338, 75 CCA 300]. (8) That 
two corporations were in fact one. 
Peo. v. Chicago R. Co., 270 Ill. 278, 110 
NE 394. (4) That a permit to bury a 
person in a church cemetery was - 
“subject to the rules and regulations 


of the congregation.” Evangelical 
Lutheran St. Matthews Cong. vy. 
Bethards, 202 Ill. A. 87. (5) That an 


account is ‘“‘of a complicated and in- 
tricate character.’’ Central Iron, etc., 
Co. v. Krug; 189 Ill. A. 44. (6) That 
plaintiff was ‘‘forced to lose’ certain 


Ee a a a ae ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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guished from statements of fact,® may be given. 
has been held a conclusion of law to allege that a 
party is estopped by certain facts ;° that plaintiff had 
no insurable interest in the life insured;’ that it is 
‘physically impossible to construct a road ‘at a certain 
place ;* that a business was being run at a loss;° that 
an appropriation of water was a prior one;1° that de- 
fendant became entitled to divert certain water from 
a stream ;*? that there existed no proper officer for a 
certain purpose ;'? that defendant was elected to of- 
fice for a term commencing on a certain date;!* that 
land will receive no benefit from a public improve- 
ment;'* or that defendant school district was a sub- 
But an averment that “trans- 
actions took place” in the county in which the action 
was brought has been held a statement of fact.1¢ 
Averments that it was 
necessary*’ or unnecessary'® that certain things 
should be done are conelusions of law, although an 
“it became necessary for plaintiff to 
veer his automobile to the right to avoid” a collision 
has been held to be a statement of fact.?° 
An averment that 


division of the state.1® 
Necessity of certain acts. 
averment that 


Sufficiency of funds or assets. 
defendant municipality did not or 


property. Dresser v. Mercantile 
Trust Co., 124 App. Div. 891, 108 NYS 
Site CC) That services rendered were 
a family expense. Chamberlain v. 
Townsend, 72 Or. 207, 142 P 782, 148 
P 924. (8) That, when a married 
woman gave the note in suit, she was 
acting for herself and the community. 
Balkema v. Grolimund, 92 Wash. 326, 
159 P 127. (9) Other cases illustrat- 
ing conclusions of law. Davis v. 
Smutzinger, 281 Fed. 640; Rensse- 
laer, etc., R. Co. v. Irwin, 239 Fed. 
739; New Jersey Fdy., etc., Co. v. U. 
S., 49 Ct. Cl. 235; Stewart v. Har- 
grove, 23 Ala. 429; Postal Tel.-Cable 
Co. v. Los Angeles, 164 Cal. 156, 128 
Perry spracue,..v. Harts TP -Cale A. 
782, 106 P 590; Johnson v. Benbow, 
93 Fla. 124, 111 S 504; Whelan v. 
Massachusetts Bonding, etc., Co., 205 
Ill. A. 122; Farra v. Braman, 171 Ind. 
529, 86 NE 843; Slider v. Indianapo- 
lis, etc., Tract. Co., 42 Ind. A. 304, 85 
NE 372, 721° State’ v. Lambert, “171 
Minn. 369, 214 NW 653; Cartright v. 
McDonald County, (Mo.) 5 SW (2d) 
54; Cohen v. Thomas, 209 N. Y. 407, 
103 NE 708; Small v. Sullivan, 218 
App. Div. 612, 219 NYS 34 [mod 245 
N. Y./343,'157 °ND* 261): -Hendrix’ v. 
Manhattan Beach Dev. Co., 181 App. 
Dini sPe-<1 68 NYS 306 s'Grivhiny svi 
Eppig, 175 App. Div. 787, 161 NYS 
629: Hoffman v. Columbia- Knicker- 
bocker Trust Co., 157 App. Div. 434, 
142 NYS 445; Beals v. Harrison, 111 
Or, 147, 222 P 736; Craighead Vv. 
Meyers, (Tex. Civ. A.) 11 SW (2d) 
5.85; American Indemn. Co. v. Hub- 
bard, (Tex. Civ. A.) 196 SW 1011. 
. See cases infra this note. 

[a] Particular averments held 
statements of fact: (1) That some of 
the members of a raisin growers as- 
sociation had received more than their 
shares of the proceeds of sale, and 
that others had received less than 
their shares. California Raisin 
Growers’ Assoc. v. Abbott, 160 Cal. 
601, 117>P 767%. (2), That) a: classi- 
fication made thirty years ago has, on 
account of changed conditions, be- 
come unfair and unjust as a basis for 
spreading a drainage assessment, and 
the assessment spread on that basis 
is greatly in excess of the benefits 
complainants will receive. Schwartz 
v. Big Lake Special. Drain. Dist. 
Comrs., 307 Ill. 209, 188 NE 665. (3) 
That a transfer was to enable de- 
fendant to obtain a greater percent- 
age of his debts than any of the oth- 
er creditors of the same class. _Utah 
Credit Men Assoc. v. Boyle Furni- 
ture Co., 43 Utah 523, 136 b 572. (4) 
Other cases illustrating statements of 
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It 


would not have 


fact. Fleischmann Constr. Co. v. U. 
S., 270 U. S. 349, 46 SCt 284, 70 L. ed. 
624 [aff 298 Fed. 330 (aff 298 Fed. 
820)]; City Nat. Bank v. Nelson, 218 
Ala. 90, 117 S 681; American Book 
Co. v. State, 216 Ala. 367, 113 S 592; 
National L., etc., Ins. Co. v. Hannon, 
212 Ala. 184, 101 S 892; Sovereign 
Camp W. O. W. v. Reed, 208 Ala. 457, 
94 S 910; Western Union Tel. Co. v. 
Saunders, 164 Ala. 234, 51 S 176, 137 
AmSR 35; Indiana Mfg. Co. v. Coug‘h- 
lin, 65 Ind. A. 268, 115 NE 260; In- 
diana Natural Gas, etc., Co. v. Wil- 
helm, 44 Ind. A. 100, 86 NE 86; Iber- 
ville Bank, etc., Co. v. Dupuy, 139 La. 
28, 71 S 206: Garvey _v. Wesson, 258 
Mass. 48, 154 NE 516; Blectrical Ac- 
cessories Co. v. Mittenthal, ASIN ays 
473, 87 NE 684; Smith v. Parker, 153 
NYS 910; Hareid v. Graff, 51 S. Dp 
110, 212 NW 502; Palacios v. Mer- 
chants’ State Bank, ete. 2. CO Cres 
Civ. A.) 246 SW 111; Lewis v. Kelly, 
(Tex... Civ. A.) 233 SW .993;. State: v. 
Postal Tel.-Cable Co., 101 Wash. 630, 
172 P 902; State v. Howard W. Rus- 
sell, Inc., 181 Wis. 76, 194 NW 483. 
6. Rice, etc., Dry Goods Co. v. Sal- 
ly, 198 Mo. 682, 96 SW 1030; Fargo 
Gas Light, etc., (opie Greer, 18 on 
Cine Cruss9, T0.Oh. Cir Dec. 7 
Cueaey, Rodgers, BLE St OR SO 98. SE 


Sufficiency of averments as to es- 
sonnet generally see Estoppel §§ 260, 


7. American Mut. L. Ins. 
Mead, 39 Ind. A. 215, 79 NE 526. 

8. Nettles v. Hazelwood Road 
Impr. Dist. No. 2, 144 Ark. 632, 223 
SW 397. 

9. Sunshine Cons. Oil Co. v. Prech- 
el, (Tex. Civ. A.) 268 SW 1051. 
10. Farmers Hig‘h Line Canal,-ete., 
Co. v: Southworth, 13 Colo. 111, 21 P 
1028, 4 LRA 767. 

11. State v. Jersey City, 94 N. J. 
L. 431, 111 A 544, 19 ALR 646. 


Costes 


12. State v. Collins, 5 Wis. 339. 
13. Russell v. State, 171 Ind. 623, 
87 NE 13 


14. Higginbotham v. Lonoke Coun- 
ty Road Impr. Dist. No. 3, 154 Ark. 
112, 241 SW 866; McCord v. Welch, 
147 Ark. 362, 227 SW 765. 


15. Ty Ty Cons. School Dist. v. 
Colquitt Lumber Co., 153 Ga. 426, 112 
SE 561. 

16. Lakeside Ditch Co. v. Pack- 
BR CanaleCo:, 50° Cal AL 296, 1:95 

17. Skidmore v. Stewart, 199 Ala. 


566, 75 S 1; Caldon v. National Mal- 
leable Castings Co., 182 Ill. A. 458; 
Western Union Tel. Co. v. Henley, 23 
Ind. A. 14, 54 NE 775; Schwab v. E. 
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sufficient funds to pay plaintiff’s claim;?° that dece- 

-dent’s personal estate was insufficient to pay debts ;7* 
that there was subject to defendant’s control “more 
than sufficient money applicable to and with which 
to pay” plaintiff’s claim ;?? or that under the laws of 
the state an insurance company had a sufficient sur- 
plus to have carried a policy beyond the death of 
insured,?* has been held to be a conclusion of law. 

Value. An averment that a mortgaged chattel was 
of a stated value is not a conclusion of the pleade 
nor is an averment that a thing is worthless.*° 
the other hand, it has been held that averments that 
mortgaged lands are probably insufficient in value to 
discharge the. mortgage ; 
tain date telephone service furnished by plaintiff was 
defective and of no value;?7 and that services were. 
not susceptible to being measured by pecuniary 
standards,?® are conclusions of law. 

[§ 71] 9. Written Instruments?°—a. Necessity of 
Alleging Existence of Writing. Where a writing is 
essential to the validity of a transaction sued on the 
pleading should show the fact of the writing.*° 
common law, the rule has been stated to be that, when 
a statute made writing essential to a matter to which 


pepe 


On 


26 that from and after a cer- 


At 


G. Potter Co., 129 App. Div. 36, 113 


beep 439 [aff 194 N. Y. 409, 87 NE 

[a] Allegations held conclusions: 
(1) That a proposed appropriation of 
property was necessary to the con- 
duct of plaintiff's business. Kinney 
v. Citizens’ Water, etc., Co., 173 Ind. 
252, 90 NE-129, 26 LRANS 195. (2) 
That decedent was “compelled” to 
cross a track, without alleging what 
compelled him. Little Coal Co. v. 
O’Brien, 68 Ind. A. 504, 113 NE 465, 
114 NE 96. (3) That-certain work re- 
quired an assistant to enable plaintiff 
to perform the same with _ safety. 
Caldon v. National Malleable Castings 
Co., 182 Ill. A. 458. 

[b] Appointment of receiver.—A 
bill stating the appropriate purposes 
to be accomplished by a receiver, but 
simply alleging that a receiver is 
necessary for such purposes, is a con- 
clusion and insufficient against de- 
murrer. Skidmore v. Stewart, 199 
Ala. 566, 75 S 1. 

18. Murphy v. Chicago, etc., R. Co., 
247 Ill. 614, 93 NE 381; Slaughter v. 
Slaughter, 106 Mo. A. 104, 80 SW 8. 

[a] Tllustration.—An allegation 
that an ordinance was an abuse of 
power, for the reason that there was 
no necessity for the vacation of the 
street, was a mere conclusion. Mur- 
phy v. Chicago, etce., R. Co., 247 IIl. 
614, 938 NE 381. 

Jones v. Colvard, 215 Ala. 216, 
109 S 877 

20. Rutherford School ee v. Cran- 
ey, 51 Ind. A. 236, 99 NE 485 

ate ise Vv. Adams, 190 Ky. 224, 227 


Sw 148. 
22. me vy. San Francisco Po- 
| Fund, 4 Cal. A. 235, 


lice Relief, etc., 
87 P 421. 

23. MDibrell v. Citizens’ Nat. L. Ins. 
Co., 152 Ky. 208, 153 SW /428. 

24. Jackson v. Sere, (Tex. Civ, A.) 
198 SW 604. 

25. Cavill v. New Orleans Wel- 
fare Loan Soc., (la. A.) 123 S 181. 

26. Horn v. Lincoln Nat. L. Ins. 
Co., 120 OKI. 16, 250 P 74. 

27. New York Tel. Co. v. Simon, 
77 Misc. 192,137 NYS 542 

28. Nunn v. Boal, 29 Oh. A. 141, 
162 NE 724. 

29. In action on: 
Pile oh note see Bills and Notes § 


Contract: 
Generally see Contracts § 834. 
Required by statute of frauds to be 
‘i es es see Frauds, Statute of 
30. Combs v. Cardwell, 164 Ky. 
542, 175 SW 1009. 
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writing was not necessary at common law, it was 
not necessary to plead that it was in writing ;*1 but 
where a thing was originally made by statute and 
was required to be in writing, it must be pleaded to 
have been in writing, with all the circumstances re- 


quired by the act.°? 


[§ 72] b. Mode of Pleading—(1) In General. 
writing relied upon by the pleader must be set out 
either by its terms or its legal effect,?* and a mere 
statement that a writing complied with the law is 
It is always proper and sufficient at 
common law to declare on a written instrument ac- 
cording to its legal effect,?° and in some eases it has 
been held that the instrument must be so pleaded.?® 
But ordinarily it is permissible to plead an instru- 
ment either according to its legal effect or by setting 
out its terms,** although, on the other hand, it has 
been held that the pleader’s conclusion as to the legal 
effect of a writing cannot be substituted for the 


insufficient.?4 


writing itself.°* 


Where interpretation of public records is involved 
and their legal effect is to be adjudged, 


6 Morehouse v. Cotheal, 21 INGA 


Morehouse vy. Cotheal, supra. 
Ala.—Maloney_ v. Fulenwider, 
213° ‘Ala. 205, 104° S 396. 
os as _—Dickerson v. Morrison, 5 Ark. 
Il!l.—Tykalowicz v. Metropolitan lL. 
Ins. Co., 249 Ill. A280; Sehnert v. 
Schipper, 168 Ill. A. 245; Dressel v. 
Thompson, 62 Ill. A. 656. 
one —White v. Guest, 6 Blackf. 228. 
N. Y.—Scott v. Leiber, 2 Wend. 479. 
SiC Morris. v0 Mort, £3 .Ss C21; 


Dressel vy. Thompson, 62 Ill. A. 


35. Churchill v. Merchants’ Bank, 
19 Pick. (Mass.) 532; Dorr v. Fenno, 
12 Pick. (Mass.) 521; Dexter v. Man- 
ley, 4 Cush. (Mass.) 14; Lent v. Pad- 
elford, 10 Mass... 230, 6 AmD 119; 
Birdsong v. Jones, (Mo. A.) 8 SW 
(2a) 98; Starcher v. Hope Natural 
Gas Co., 72 W. Va. 167, 77 SE. 900. 

36. Commercial Bank v. French, 
21 Pick. (Mass.) 486, 32 AmD 280; 
Johnson v. Carter, 16 Mass. 443; 
Moore v. Plymouth, 3 B. & Ald. 66, 5 
ECL 48, 106 Reprint 587. And. see 
infra § 74. 

fa] It is never necessary to de- 

clare in the precise words of an in- 
strument, but it is always allowable, 
and often necessary, to declare ac- 
cording to its legal effect. Churchill 
v. Merchants’ Bank, 19 Pick. (Mass.) 
532; Lent v. Padelford, 10 Mass. 230, 
6 AmD 119. 
*. [b] Deeds.—It is a general rule at 
common law that deeds should be 
pleaded according to their legal op- 
eration. Moore v. Plymouth, 3 B. & 
Ald. 66, 5 ECL 48, 106 Reprint 587; 
Wilson v. Bramhall, 1 Y. & J. 2,.148 
Reprint 562. But see Ansley v. Pe- 
ters, 4 N. B. 593 (holding that in 
pleading a grant or a bargain and sale 
the deed must be set out with an 
averment of the place where it is en- 
rolled and registered). 

STW). S.—Hartford-Connecticut 
Trust Co. v. Eaton, 29 F. 
Timmonsville Bank v. 
Fidelity, etc., Co., 120 Fed. 315; Pen- 
rose v. Pacific Mut. L. Ins. Co., 
Fed. 253. 

Ala.—Roney v. Dothan Produce Co., 
21% Ala, 475,476, 117 S. 36 [eit Gyed, 
‘Snedecor v. Pope, 143 Ala. 275, 39 


318. 

Cal.—Dixon. v. Bartlett, 176 Cal. 
572, 169 P 236; Santa Rosa Bank v. 
Paxton, 149 Cal. 195, $6 P 193° Jos- 
eph v. Holt, 37.Cal, 250; .Allman vy. 
Rich, 76 Cal. A. 601, 245. P 439. 

Ida.—Porter v. Allen, 8 Ida. 358, 69 
P 105, 236; More v. Elmore County 
irr. Co., 3 Ida. (Hasb.) 729, 35 P 171. 
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filed.*° 


[$§ 71-73 


requires either that the records be set forth at length 
in the body of the pleading or that copies of them be 


Documents which are mere evidence should, as a 
general rule, be pleaded only according to their legal 


effect ; :40 but such rule does not apply to a suit in 


A 


strument.# 


equity, to obtain a judicial interpretation of the in- 


[§ 73] (2) Pleading Substance of Writing or Ac- 
cording to Legal Effect. 
foundation of the action, the substance thereof, or so 
much of it as is material to the action, should be set 
out in the pleading ;*? and when the instrument is set 
out in substance,*#* or according to its legal effect,** 
it need not be pleaded in hee verba. 

Sufficiency of pleading according to legal effect. 
In pleading an instrument according to its legal ef- 
fect the pleader must do so in direct terms and not 
by way of innuendo,*® and such effect must be cor- 


Where a writing is the 


rectly stated,*® although verbal inaccuracy will not 


good pleading 
Ill.—Dressel y. Thompson, 62 Ill. 
656 


Ind.—White v. Guest, 6 Blackf. 228. 

Ky.—Crawford .v. Crawford, 222 
Ky. 708, 2 SW (2d) 401; Hill v. Bar- 
rett, 14 B. Mon. 83. 

Md.—Waldeck Co. v. Emmart, 127 
Md. 470, 96 A 634. 

Mont.-_Nelson v. Great Northern R. 
Cos, 28) Mont. 29.772) 2) 1642. 

Nebr.—Hazelet v. Holt County, 51 
Nebr. 716, 71 NW. 717. 

aN H.—Keyes v. Dearborn, 12 N. H. 
5 


Oh.—Stark Electric R. Co. v. Mc- 
Kean, 17 OhNPNS 593. 
Tex.—Wooters  v. 

etc., R. Co.,-54 Tex. 294. 
Vt.—Maxfield v. Scott, 17 Vt. 634. 
Va.—Southern R. Co. v. Simmons, 
105 Va. 651, 55 SE 459. 
‘Wash.—Seal v. Cameron, 24 Wash. 
62, 63° P1108. 
W. Va.—State v. Royal Indemn. Co., 
eae tie Va: 277, 128 SE 439, 438 ALR 
Wis.—Fairbanks v. Isham, 16 Wis. 


International, 


118. 

Eng.—Darbyshire v. Leigh, [1896] 
1 Q. B. 554; Newborough v. Schroe- 
der, 7 C. B. 342, 62 ECL 342, 187 Re- 


print 136; Robertson vy. Showler, 13 
M. & W. 609, 153 Reprint ae Magor 
v. Wilks, pede KB HO: 308. 
Ont.—Thornhill v. tories, IA le Ce 
(yi 8i shale 
[a] Rules and orders of a railroad 
company may be pleaded according to 


|) their legal effect and not set out in 


totidem verbis. Southern R. Co. v. 
Simmons, 105 Va. 651, 55 SE 459. 

{b] In Florida (1) the incorpora- 
tion of a writing as part of the plead- 
ing, either verbatim or by appropri- 
ate words, iS permissible. Holman 
v. Klutho, 91 Fla. 8538, 109 S 314. (2) 
But a certificate of compliance with 
the statute 
publication, alleged to be insufficient, 
should be recited in full, where the 
decree is attacked on such ground. 
Quigley v. Cremin, 109 S 312. 

[ec] In Pennsylvania, under the 
rules of the court in many counties 
including Philadelphia, as well as 
under the expressed declaration of 
Practy Act (LSS) 152d, CSterLo20} 8 
17185), in actions to which it applies, 
a reference in a pleading to the place 
of record of a deed is sufficient with- 
out setting forth in full the- deed. 
Philadelphia v. Schaefer, 269 Pa. 550, 
112 A 864. 

{[d] In Vermont, under the Prac- 
vee Act, rendering unnecessary mere- 

formal allegations, but requiring a 
Aone of all facts necessary to 
establish liability, where the plead- 
er declares on a record, as in debt on 


For later cases, developments hnd dfigupes in the law see cumulative Annotations, same title, page and note AlimEee 7 


to its legal operation.*7 


relating to service by’ 


vitiate if the instrument is correctly described as 
So, where by statute the’ 


recognizance, he must set it forth 
in substance and according to legal 


effect. -White v, Hall, 91 Vt. 5%, 199 
A 274. > 
Pleading: 


a Ceordins to legal effect see infra § 
By setting out instrument in hec ver- 
ba see infra § 73. 
In_ action on: 
Ben note see Bills and Notes § 
Bond see Bonds § 168. 
Contract: 
Generally see Contracts § 831. 
Of sale of land see Vendor and 
Purchaser [39 Cyc 2095]. 
Mev ene re see Covenants § 190 notes 
Suits in equity see Equity § 409. 
38. White v. Maryland Casualty 
Co., 139 App. Div. 179, 123 NYS 840: 
39. ares v. Lang, 155 Ky. 776, 


Unless this is done, “the 
courts will be left to the interpreta- 
tion of such records which are con- 
tained in the conclusions reached by 
the pleader or his attorney.’ New- 
238.” Lang, 155 Ky. 776, 778, 160 - SW 

0. Edgar v. Emerson, 235 Mo. 552, 
W 122. 

Edgar v. Emerson, supra. 

42. Davidson v. Falls, 215 Ky. 368, 
285 SW 209; Matherley v. Wright, 171 
Ky. 264, 188 SW 385; Moxley v. Mox- 
ley, 2 Metc. (Ky.) 309; Riggs v. Malt- 
by, 2 Metc. (Ky.) 88; Edelin v. Brad- 
ley, 8 Ky. Op. 129; Com. v. Moore, 5 


Ky. Op. wie Burbridge v. Varnon, 5 
Ky. Op. 
[a] ee the petition describes 


land more specifically than in the in- 
strument sued on does not make it 
bad, so long as it avers that the land 
described in the two is the same. 
reat v. Wright, 171 Ky. 264, 188 
Sw 385. 

43. Lynah v. Citizens’, ete., Bank 
136 Ga. 344, 71 SE 469; Eastman 
Gardiner Hardwood Co. v. Hall, 137 
Miss. 354, 102 S 270. 

44. Talcott v. Meakin, 26 Cal. 


293, 146 P 897; 40 


Crane v. Schaefer, 140 
Tll. A. 647; Jones v. Louderman, 39 
Mo. 287; State v. McGuire, 46 W. Va. 
328, 33 SE 313, 76 AmSR 822. Seé 
Sullivan v. Harrisonville, (Mo.) 293 
SW 129 (pleading writing according 
to legal effect held proper). 
45. Hopkins v. Young, 
302; Pye v. Rutter, 7 Mo. 
46. Pascucci v. Rossi, 91 Conn. 598, 
101 A 22; Higgins v. Bogan, 4 Del. 
330; Johnson v. Carter, 16 Mass. 443. 
a Dickerson vy. Morrison, 5 Ark. 


11 Mass, 
548. 
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same legal effect is given to an instrument as if it 
were sealed, the instrument may be declared on as 
sealed.*§ 

[§ 74] (3) Setting Out in Hec Verba.t49 Where 
a writing is set out in hee verba, the facts stated in 
the writing are sufficiently alleged,®° and it is not 
ordinarily necessary to plead, in addition, its legal 
effect;°* it is for the court to determine its legal 
effect,°? and any averments which the pleader adds 
respecting the legal effect of the instrument will be 
regarded as surplusage,®* if the instrument is un- 
ambiguous,°* and will not render the pleading defec- 
tive.©> On the other hand, it has been held that the 
mere recital of an instrument in hee verba is not suf- 
ficient unless accompanied by such averments as state 
a cause of action or defense based thereon,®* and 
that it is bad pleading to set out an instrument in 
hee verba without a statement of its legal effect,®7 
where the result is to leave uncertain the issue in- 
tended,®°* or where the length of the instrument will 
render the pleading verbose and redundant.®® Where 
a writing has been set forth in full, it is surplusage 
for the pleader to state that the writing contains cer- 
tain allegations, quoting them.*® And where the 
terms of an instrument are embodied in the answer 
in hee verba, they control any interpretation put 
upon them by plaintiff.° If the writing declared on 
contains abbreviations and incomplete terms, extrin- 
sic averments may be employed to make it intelligi- 
ble. When an instrument is incorporated into a 
complaint, it must show upon its face in direct terms, 
and not by implication, all the facts which the plead- 


48. Fish v. Brown, 17 Conn. 341. 
49. Statutory provisions see infra [a] 


50. Page v. Savage, 42 Ida. 458, 246 
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excused from performance). 
Under a code provision requir- 59. 
ing the facts (1) constituting the 
cause of action to be Stated, 
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er would have to allege had he elected to set it forth 
by averment,** and if the instrument is defective or 
ambiguous in this respect some definite construction 
must be put upon it by averment.®* But it is not in- 
dispensable that the words of the writing should be 
accompanied by words of professed recital, for if 
they appear to be the words of the instrument the ~ 
court will construe them as such.®® The recitals in 
an instrument incorporated into a pleading are not 
equivalent to averments.°® Anda statement that the 
pleader has previously alleged a fact, in a document 
filed as a part of the same proceeding, is not an al- 
legation of that fact.°* 

An agreement referred to in a complaint and made 
a part thereof is as much a part of the pleading as 
though it had been fully set forth therein.®® 

[§ 75] (4) Setting Forth Part of Instrument.°® 
Only so much of an instrument need be set forth as 
relates to the point in question.7° At common law, if 
any part of a deed were omitted in the declaration 
which defendant conceived would, if shown to the 
court, induce a construction in his favor in pomt of 
law, the proper mode was for defendant to pray 
oyer, and, after setting the deed out in hee verba, de- 
mur, as he was thereby enabled to compare one part 
of the deed with another and show from the whole 
context the legal effect of it.71 

[§ 76] (5) Connecting Several Instruments. If 
several instruments are relied on as constituting one 
agreement, the pleading must show that they are to 
be read as one instrument.7? 

[§ 77] (6) Particular Averments—(a) Name. 


513, 170 NYS 314. 

Bean v. Ayers, 67 Me. 482; 
Satterfield, 27 Oh. St. 
First Nat. Bank v. Cincinnati, 


Crawford v. 
it has | 421; 


P 304; Anderson v. Patty, 168 Ill. A.}| been held that the setting out of a] etc., R. Co., 9 Oh. Dec. (Reprint) 702, 
151; Gordon v. Mames, 10 Ky. Op.| contract in hee verba is the mere | 16 CincLBul 399; Stark Electric R. 
175. pleading of evidence and not of the | Co. v. McKean, 17 OhNPNS 593; Bose 

[a] Rule applied.—The sublessee| ultimate facts. Reilly v. Cullen, 159] well v. Security Gy InsiMiCo., eis 
of mining privileges, alleging remov-| Mo. 322, 60 SW 126; Anderson v.| OhNPNS 3864. 


al of ore from leased premises by 
the sublessor, need only set out the 
contract in hee verba, where such 
contract was not ambiguous or uncer- 
Page v. Savage, 42 Ida. 458, 246 


56 SW 316. 


considered 
51. National Pac. Oil Co. v. Wat- 
son, 184 Cal. 216, 198 P 133; Herald 
Pu b. Co. v. Klamath Falls Pub. Co.; 
116 Or. 62, 240 P 244.. But see infra 
text and notes 57-59. 57. 
52. Stresenreuter v. Bowes, 233 Ill. |} 467; 
A. 143; Herald Pub. Co. v. Klamath] Drain. Dist., 
Falls Pub. Co., 116 Or. 62, 240 P 244. 
And see cases infra note 53. 
53. Binz v. Tyler, 79 Ill. 248; Stre- 
senreuter v. Bowes, 233 Ill. A. 143; 
Miller v. Wayne International Bldg., 58. 
etc., Assoc., 32 Ind. A. 480, 70 NE 180;| 60 SW 126; 
Hall v. Spaulding, AQWUN, GS E259: Mo. 664, 57 
cuypinsese generally see infra §§ 


Karr ive 


A.) 294 SW 123; 


316; Murphy v. 

54. Peak v. Republic Truck Sales 
Corp., 194 Cal. 782, 230 P 948; Stod- 
dard v. Treadwell, 26 Cal. 294; Ili- 
nois Glass Co. v. Three States Lum- 
ber Co., 90 Ill. A. 599; People’s Bank 


NYS 314; 


Gaines, 156 Mo. 664, 57 SW 726; Estes 60. 
v. Desnoyers Shoe Co., 155 Mo. 577, 
(2) But when the con-|] 197 P 762. 
tract sued upon is copied 
made a part of, a petition, it may be 
in connection with the 
averments in the petition in deter- 
mining the question whether a cause 62. 
of action is stated. Blaine v. Knapp, 
140 Mo. 241, 41 SW 787. 

Moore v. Platte County, 8 Mo. 63. 
Cade 
(Mo. A.) 297 SW. 730; | 250; 
State v. Southern Surety Co., 
Wilson v. Chicago 
Great Western R. Co., 
SW 22 


Reilly v. Cullen, 159 Mo. 322, 
Anderson v. 
SW 726; 
noyers Shoe Co., 155 Mo. 577, 56 SW 
New York Yellow 
Cab Co. Sales Agency, 207 App. Div. 
820, 201 NYS 493: U.S. Printing, etce., 
Co. v. Powers, 183 App. Div. 513, 170 


Co., 13 OhNPNS 364. 


Swanson Theater Co. v. Pueb- 
lo Opera Block Inv. Co., 70 Colo. 83, 


into, and 61. Peak v. Republic Truck Sales 
Corp., 194 Cal. 782, 230 P 948; Elgin 
First Nat. Bank v. Bach, 98 Or. 332, 
i93) BP 1o4i. 
Jaqua v. Witham, etc., Co., 

106 Ind. 545, 7 NE 314: Cole v. Leach, 
47 Ind. A. 3441, 94 NE 577. 
Silvers v. Grossman, 183 Cal. 
696,192 P 584; Joseph v. Holt, ot Cal; 
More v. Blmore County Irr. Co;, 
3 Ida. 729% 35 RP 17D; F State v: Royal 
Indemn. Co., 99 W. Va. 277, 128 SE 
439, 440, 43 ALR 552 [cit Cyc]. 

64. Silvers v. Grossman, 183 Cal. 
696, 192 P 534. 
Gaines, 156] 65. Allis v. Jewell, 36 Vt. 547. 
Estes v. Des- 66. Hayt v. Bentel, 164 Cal. 680, 
130 P 432; White v. Standard Lum- 
ber, etc., Co., 29 Cal. A. 646, 157 P 544; 
Omaha Sav. Bank. v. Rosewater, il 
Nebr. (Unoff.) 723, 96 NW 68. 

Effect of attaching exhibit see in- 


School Co-op. 
(Mo. 


(Mo. A.) 190 


v. People’s Nat. Bank, 148 Va. 651, 
139 SE 325. 

[a] It is only where the instru- 
ment is unambiguous that a construc- 
tion put thereon in the pleading can 
be disregarded as surplusage. Silvers 
v. Grossman, 183 Cal. 696, 192 P 534. 

55. House Wrecking Co. v. Sonken, 
152 Mo. A. 458, 133 SW 355. 

‘56. Adtna L. Ins. Co. v. Jones, 205 
Ky. 430, 266 SW 12; Bean v. Ayers, 
67 Me. 482; Reilly v. Cullen, 159 Mo. 
322, 60 SW 126. See Stroud v. To- 
jand, (Tex. Civ. A.) 279 SW 609 (hold- 
ing that a contract for legal services 
should be set out in the complaint, 
with allegations clearly showing 
wherein plaintiff performed his ob- 
ligations under such contract or was 


[49 C. J.—6] 


Boswell v. Security L. Ins. | fra § 80 
67. Sparks v. Eldred, 78 Colo. 55, 
“A pleader should determine in his |] 239 P 730. 


own mind the legal effect of the writ- 
ten contract or other document that 
underlies his case, and plead it by its 
legal effect as he understands it, and 
as he purposes to maintain it. If the 
instrument is merely copied into the 
petition it leaves uncertain the issue 
intended to be tendered, depending on 
the construction that may be put up- 
on it at the trial.” Reilly’ v. Cullen, 
159 Mo. 322, 329, 60 SW 126. 

fa] Unless the issue tendered can 
be gathered from the instrument, 
plaintiff should plead its legal effect 
as he understands it, and as he pur- 
poses to maintain it, even though a 
copy thereof be annexed. U.S. Print- 
ing, etc., Co. v. Powers, 183 App. Div. 


68. Jones v. Gould, 123 App. Div. 
236, 108 NYS 31 ‘[aff 183 App. Div. 
889 mem, 118 NYS 1116 mem (rev on 
other grounds 200 N. Y. 18, 92 NE 
1071)]. 

69. In actions on contracts gener- 
ally see Contracts § 832 

70. Henry v. Cleland, 14 Johns. (N. 
Y.) 400; Ambler v. Norton, 4 Hen. & 
M. (14 Va.) 233 

71. Snell v: Snell, 4 B. & C. 741, 
10 ECL 782, 107 Reprint 1236; Kemp- 
ster v. Montreal Bank, (32) Ui. iC Or Be 
(Ont.) 87; Boulton v..Weller, 3 U. C. 
Q. B. (Ont.) 372. 

Profert and oyer generally see in- 
fra §§ 865-875. 

72. Dechert v. Municipal Electric 


82 [49 C.J.] 


The name which the pleader gives to the instrument 
is not material, and if it is wrongly named the plead- 
ing 1s not thereby rendered insufficient.7* 

[§ 78] (b) Date.“* The date of the instrument 
should be alleged,*® and if there is no date it may be 
declared on as executed on a certain day without 

stating that it has no date.7® If the only materiality 
of the date be that it was after a certain other event, 
it may be so alleged.77 

[§ 79] (c) ‘Exceptions in Instrument. If a writ- 
ten contract contains a general clause, followed by a 


separate clause which has the effect of taking out of - 


the general clause something that otherwise would 
be included in it, a party relying on the general clause 
may set out that clause only, without noticing the 
separate clause which operates as an exception ;*° but 
if the exception itself is incorporated in the general 
clause, then the party relying on it must state it, to- 
gether with the exception.’® 

[§ 80] (7) Statutory Provisions; Exhibits. In 
some jurisdictions the statutes provide that in an ac- 
tion or defense founded on an instrument for the pay- 
ment of money only, it shall be sufficient for the 
party to give a copy of the instrument and state that 
there is due him thereon the specified sum that he 
claims,°° and when the statute is complied with, the 
pleading is sufficient, although it violates common- 


Light Co., 84 Hun 575, 32 NYS 727. 

T3eL AW. ach ov. Kentucky 
Block Cannel Coal Co., 256 Fed. 686. 

Cal.—Oroville Bank v. Lawrence, 37 


Chesebrough, 6 
CodeRepNS 322; 


P 936 [a] 
Ga.—Hoops v. Atkins, 41 Ga. 109. Butchers’, 
Ill.—Smith v. Webb, 16 Ill. 105. ONG AYs. Super. 
Iowa.—Thornton v. Mulquinne, 12 | HowPr 204; 


Iowa 549, 79 AmD 548. 


PLEADING 


CNY) e205 ok pares 228; 


Geneva, 
Gulick, 8 HowPr CNB AY) 5 
Complaint held sufficient.—(1) 
ete., Bank v. Jacobson, 22 

595, 15 AbbPr 218, 24 
Andrews v. Astor Bank, 
9 N. Y. Super. 629. 


[§§ 77-80 


law rules of pleading.’ This mode of pleading is 


“permissive only, and does not preclude a resort to 


other modes.82. Such a statute applies to instruments 
written in a foreign language.*? But it has been 
held not to include an action to foreclose a mort- 
gage.8+ Nor does the provision include the ease of a 
party whose liability is not absolutely expressed in 
the instrument sued on, but is conditional.®® It is 
not necessary that the instrument should contain an 
express promise to pay.®® The statute was not in- 
tended to dispense with a statement of facts consti- 
tuting a cause of action, but only to relieve the plead- 
er from stating the instrument according to its legal 
effect.87 Other statutes expressly provide, in the 
alternative, that a, written instrument on which the 
action or relief prayed is founded shall be incor- 
porated in, or attached to, the pleading.** Under 
permissory statutes*® the instrument sued on may be 
either set out in the pleading®® or attached thereto 
or filed therewith as an exhibit;®1 and even where 
the statute provides that the original or copy thereof 
must be attached to, or filed with, the pleading,®? it 
has been held that the statute is complied with by 
setting out the instrument in full in the body of the 
pleading.®® Under these statutes no instrument may 
be set out in the pleading unless it is the foundation 
of the action or defense,®* and the same rule applies 


140, 98 NE 75; Schnell v. Schnell, 39 
Ind. A. 556, 80 NE 432; Elwood Natu- 
ral Gas, etc., Co. v. Glaspy, 38 Ind. 
A. 634, 77 NE 956; Harrod v. State, 
24 Ind. A. 159, 55 NE 242; State v. 


(2) Even though | Adams, 15 Ind. A. 310, 44 NE 47; Gish 


Lord v.[Co. v. Electric Magnetic Gold Min. © 
Super. 696,]Co., 54 Ind. A. 28, 99 NE 429, 100 NE 
Bank v.|] 307; La Grange v. Coyle, 50 Ind. A. 


Mo.—St. Joseph, etc., R. Co. v. St. 
Louis, ete., R. Co., 185 Mo. 173, 36 SW 
602, 33 LRA 607. 

S. C.—Dowie v. Joyner, 25 S. C. 123. 

Tex.—Salinas v. Wright, 11 Tex. 
572; English v. Helms, 4 Tex. 228; 

Roberts v. Black, 2 Tex. 416. 

74. Im action on bill or note see 
Bills and Notes § 1140. 


75. Metcalf v. Standeford, 1 Bibb 
we) ne Vandervere v. Ogburn, 2 

eae. Grannis v. Clark, 8 Cow. (N. 
Y.) 36. 

77. Kellog v. Baker, 15 AbbPr 
(N.. Y.) 286. 

78. Lunt v., Adtna! L. dns. Coz) 253 


Mass. 610, 149 NE 660; Com. V. Hart, 
11, Cush, (Mass. ) 130. 

79. See cases supra note 78. 

80. See statutory provisions. 

Action on promissory note 
Bills and Notes § 1124. 

Copy of account see Accounts and 
Accounting § 158. 

81. Strunk v. Smith, 36 Wis. 631. 

82. Collingwood v. Merchants’ 
Bank, 15 Nebr. 118, 17 NW 359; New 
York v. Doody,.4 AbbPr (N. Y.) 127. 

83. Nourny v. Dubosty, 12 AbbPr 
(N.Y) 12:8: 

84. Andrews v. Wynn, 4S. D. 40, 
54 NW 1047. 

$5.0 Tooker’. vv; Arnoux,’ ‘76° N. oY. 
397; Conkling v. Gandall, 1 Abb. Dec. 
(N. Y.) 428, 1 Keyes 238; Ives v. 
Strickland, 6 Oh. Dec. (Reprint) 810, 
8 AmLRec 309. 

[a] Instrument held uncondition- 
al_—lIves v. Strickland, 6 Oh. Dec. 
(Reprint) 810, 8 AmLRec 309. 

[b] In Nebraska and Wyoming the 
statute, by its terms, applies only to 
instruments for the ‘unconditional” 
payment of money. Collingwood v. 
Merchants’ Bank, 15 Nebr. 118, 17 NW 
359; Brown v. Cow Creek Sheep Cory 
21 Wyo. 1, 126 P8386. 

86. Burke v. Ashley, 12 Hun (N. 
Ys) 63%. 

87. Broome v. Taylor, 76 N. Y. 

564; Conkling v. Gandall, 1 Abb. Dec. 


see 


no copy was attached. Chadron First 
Nat. Bank v. Engelbercht, 58 Nebr. 
639, 79 NW 556; Ryan v. State Bank, 
10 Nebr. 524, 7 NW 276. 

[b] Complaint held defective.—(1) 
A complaint is defective where it 
does not aver facts which are neces- 
sary to entitle plaintiff to recover, 
which do not appear in the instrument 
set forth, and which are not to be im- 
plied therefrom. Conkling v. Gandall, 
1 Abb. Dec. (N. Y.) 423, 1 Keyes 228. 
(2) Failure to allege the making of 
an instrument by defendant renders 
the complaint demurrable. Vogle v. 
Kirby, 4 NYS 99. 


88. See statutory provisions. 

89. See statutory provisions. 

90. Ind.—Cox v. Baltimore, etc., R. 
Co; 180% Ind: 495, .103. INE: }837,) 450 
LRANS 453; Swatts v. Bowen, 141 
Ind. 322, 40 NE 1057: Ferguson v. 


Hull, 136 Ind. 339, 36 NE 254; St. Jo- 
seph Hydraulic Co. v. Wilson,133 Ind. 
465,33 NE113; Blackwell v. Pender- 
gast, 132 Ind. 550, 32 NE 319; Ledbet- 
ter v. Davis, 121 Ind. 119, 22 NE 744; 
Cunningham v. Hoff, 118 Ind. 263, 20 
NE 756; Douthit v. Mohr, 116 Ind. 482, 
18 NE 449; Blackburn v. Crowder, 108 
Ind. 238, 9 NE 108; Porter v. Waltz, 
108 Ind. 40, 8 NE 705; Northwestern 
Mut. L. Ins. Co. v. Hazelett, 105 Ind. 
212, 4 NE 582, 55 AmR 192; Dunkle 
v. Nichols, 101 Ind. 473; Keesling v. 
Watson, 91 Ind. 578; Ashley v. Fore- 
man, 85 Ind. 55; Smith v. Clifford, 83 
Ind. 520; Jones v. Parks, 78 Ind. 537; 
Rogers v. State, 78 Ind. 329; Lentz 
v. Martin, 75 Ind. 228; Carper v. Kitt, 


71 Ind. 24; Petty v. Christ Church, 
70 Ind. 290; Young v. Pickens, 49 
Ind. 23; Stafford v. Davidson, 47 Ind. 


319; Heitman v. Schnek, 40 Ind. 93; 
Van Dorn v. Bodley, 38 Ind. 402; Peo- 
ria Mar, etc., Ins. Co. v. Walser, 22 
Ind. 73; Miller v. Rigney, 16 Ind. 327; 
Bennett v. Wainwright, 16 Ind. 211; 
Price v. Grand Rapids, etc., R. Co., 
13 Ind. 58; Fugit v. Ewing, 9 Ind. 
345; Atlass v. Borinstein, 85 Ind. A. 
577, 155 NE 48; Vulcan Iron Works 


v. Gish, 7 Ind. A. 104, 34 NE 305. 
Iowa.—National State Bank v. Del- 

ahaye, 82 Iowa 34, 47 NW 999; Har- 

wood, ete., R. Co. v. Case, 37 Iowa 


692; Barney v. Buena Vista County, 
33 Iowa 261; Coe v. Lindley, 32 Iowa 
437; Ruddick v. Marshall, 23 Iowa 
243; McLott v. Savery, 11 Iowa 323. 


Mass.—McDonald v. Sargent, 171 
Mass. 492, 51 NE 17; Pierce v. Char- 
ter Oak L. Ins. Co., 138 Mass. 151; 
Clary v. Thomas, 103 Mass. 44; Moore 
v. Royce, 10 Allen 556. 

Mo.—Hannibal, ete, R. Co. v. 
Knudson, 62 Mo. 569. 

Mont.—Price v. Skylstead, 69 Mont. 
453, 222 P 1059. 

Pa.— Winters v. Mowrer, 163 Pa. 
239, 29 A 916; People’s St. R. Co: v. 
Spencer, 156 ,Pa. 85, 27 A 113, 36 
AmSR 22;, Davis v. Gregg, 6 Pa. Dist. 
&: Co. 59584 Kidd ve,Arnold, .18 “Paz 
Dist. 462; Vile’s Est., 6 Pa. Dist. 288, 
19 Pa. Co. 461; Drake v. Philadelphia, 
ete., R. Co., 5 Pa. Co. 21; Lederer v. 
Greiner, 21 LancLRev 244; Dornen- 
hower v. Stevens, 44 WklyNC 264. 

91. See infra §§ 876-884. 


92. See infra § 876. 

93. See infra § 876 et seq. 

94. Steele v. Graves, 160 Ga. 120, 
127 SE 465; Phinizy v. Phinizy, 152 


Ga. 694, 111 SE 433; A. J. Krebs Co. 
v. Godfrey Marble, ete., Co.,. (Ga. A.) 
147 SE 399; Kuhn v. National City 
Bank, 187 Ind. 726, 119 NE 145; Milli- 
kan v. Security Trust Co., 187 Ind. 
307, 118 NE 568; Miller v. State, 87 
Ind. A. 264, 159 NE 551; Kepert v. 
Kepert, 79 Ind. A. 633, 134 NE 297; 
National State Bank 'v. Delahaye, 82 
Iowa 34, 47 NW 999; Johnson v. Tos- 
tevin, 60 Iowa 46, 14 NW 95; Games 
v. Robb, 8 Iowa 193; Carey v. Cincin- 
nati, etc., R. Co., 5 Iowa 357; Weggs 
v. Kreugel, 28 N.*M. 24, 205 ’P 730. 
_ [a] Statute should be confined to 
instruments that constitute the found- 
ation of the action or defense, 
and should not be construed to apply 
to other matters such as books and 
tax lists. Games v. Robb, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


8 Iowa 193 


§§ 80-82] 


, 


with reference to exhibits.95 


[§ 81] 10. Impertinence and Scandal. 
“impertinence” and “scandal” are terms more proper- 
ly belonging to equity practice,®® although sometimes 
used in respect of pleadings in actions at law.°7 
Matters which are not material are impertinent.?® 
Allegations which are pertinent or contain matters 
material to the issues cannot be seandalous;°®® but if 
they are impertinent and reflect on character or con- 
tain recriminations they are scandalous,! whether 
The court has power to remove from 
the files pleadings containing scandalous matter or to 
strike out scandalous allegations in the pleadings.* 


true or false. 


[§ 82] 11. Sham and Frivolous 


(construction should be consistent 
with reason, public policy, the nature 
of the evil existing, and the remedy 
designed to be applied). 


95. See infra § 876 et seq. 
96. See Equity §§ 385-387. 
[a] Impertinence is the same 


fault in pleadings in equity which is 
called “‘surplusage”’ at law. Stokes 
v. Farnsworth, 99 Fed. 836. 

97. see cases infra notes 98-1. 

98. Coe v. Kutinsky, 82 Conn. 685, 
74 A 1065; Tucker v. Randall, 2 Mass. 
283; Peo. v. Church, 57 Barb. 204, 2 
Lans. 459 [aft 57 INE YS vel). 

[a] “Impertinence” and “immate- 
icone hem distinguished.—Allaire v. Ou- 
land; 2) Johns.’ Cas. (N: Y.) 52. 

99. Huffman v. State, 183 Ind. 698, 
109 NE 401, 748; Kahane v. Murdoch, 
218 App. Div. 5911, 218 NYS 641; Niles 
v. Yoakum, 179 App. Div. 75, 166 NYS 
94; Osterheld v. Star Co., 146 App. 
Div. 388, 131 NYS 247; Wuensch v. 
Morning Journal Assoc., 4 App. Div. 
110, 38 NYS 605; Vile’s Est., 6 Pa. 
Dist. 288, 19 Pa. Co. 461. 

1. Fla.—Ropes v. Stewart, 54 Fla. 
ie 45 S 31. 

Y.—Voron v. Chait, 165 App. 
Div. 968, 150 NYS 433; Peo. v. Church, 


2 Lans. 459; McClean v. Denwood 
Red Cox 124 Misc. 283, 207 NYS 


eas C.—Mitchell v. Brown, 88 N. C. 
Tex.—Palacios v. Merchants’ State 
Bank, ete:, Co., (Civ. A.) 246 SW 111. 
Yukon T.—Schink v. White Pass, 
etc., Route Co., 30 DomLR 566. 

[a] Allegations held scandalous: 
(1) That defendant, by perjury and 
by his evil influence on the judge and 
jury, procured a verdict against plain- 
tiff and had a judgment entered there- 
on. Ropes v. Stewart, 54 Fla. 185, 45 
S 31. (2) That plaintiff, in an action 
against a newspaper for publishing 
evidence introduced in a divorce pro- 
ceeding on the ground of adultery, 
had illtreated his wife. Cruikshank v. 
Press Pub. Co., 32 Misc. 152, 65 NYS 
678. (3) That every allegation of the 
opposite party is Sota aad false.” 
Mitchell v. Brown, 88 N. C. 15 

[bj Allegations held not scandal- 
ous: Osterheld v. Star Co., 146 App. 
Div. 388, 131 NYS 247; Sheridan v. 
Tucker, 138 App. Div. 436, 122 NYS 


800; Appel v. People’s Surety Co., 
66 Mise. 562; 121 NYS 1116; Vile’s 
Est., 6°Pa. Dist. 288,19 Pa. Co. 461; 


Palacios v.° Merchants’ State Bank, 
etc., Co., (Tex. Civ. A.) 246 SW 111; 
Galveston, ete., R. Co. v. Appel, 33 
Tex. Civ. A. 575, 77 SW 635. 

2. Huffman v. State, 183 Ind. 698, 
109 NE 401, 748. 

3. Mitchell-v. Brown, 88 N. C. 156; 
Morrison v. Snow, 26 Utah 247, 72 
P 924, 

Motion to strike: 

Pleading containing scandalous mat- 

ter see infra § 1009. 

Scandalous matter from pleading see 

infra § 1025. 

4. Interposing false pleadings as 
contempt of court see Contempt § 10. 

Objection taken by: 

Demurrer see infra ¥ 4g0 
Motion: 
For judgment on the pleadings see 
infra § 958. 


PLEADING 


The words 


Pleadings.t A 


Motion—Continued: 

To strike see infra §§ 988, 989, 992. 

5. Cross references: 

Sham complaint see infra § 141. 
Sham plea or answer see infra § 224. 

U. S.—Bachman v. Everding, 2 
1h Cas. No. 708, 1 Sawy. 70; Witherell 
v. Wiberg, 30 F. Cas. No. 17,917, 4 
Sawy. 232. 

Cal.—Continental Bldg., etc., Assoc. 
v. Boggess, 145 Cal. 30,.78 BP 245; 
Shasta Bank v. Boyd, 99 Cal. 604, 34 
P 337; Arata v. Tellurium Gold, etce., 
Min: €o.,..65 Cal) 340,-4)P.195)1344- 
Greenbaum v. Turrill, 57 Cal. 285; 
Gostorfs v. Taaffe, 18 Cal. 385; Piercy 
v. Sabin, 10 Cal. 22, 70 AmD 692. 

Colo.—Bollen v. Woodhams, 68 Colo. 
322, 190 P 427; Patrick v. McManus, 
14 Colo. 65, 23 P 90, 20 AmSR 253; 
eae v. Parker, 5 Colo. A. 527, 39 

36 


Fla.—Jackson Sharp Co. v. Holland, 
14 Fla. 384 

Ida.—Goldstein v. Krause, 2 Ida. 
(Hasb$)r294, 13 P32. 

Ind.—Grand Trunk Western R. 
Co. v. South Bend, 174 Ind. 203, 89 
NE 885, 91 NE 809, 36 LRANS 850 
[rev on other grounds 227 U. S. 544, 
33 SCt 303, 57 L. ed. 633, 44 LRA 405]; 
Clark v. Jeffersonville, ete., R. Co., 
44 Ind. 248. 

Kan.—In re Bartholomew, 41 Kan. 
203, ol P25: 

Minn.—Nelson v. Independent Fruit 
Auction Co.,-176 Minn. 468, 223 NW 
767; Western Gravel Co. v. M. J. 
Nolan Co., 174 Minn. 315, 219 NW 148; 
Segerstrom v. Holland Piano Mfg. 
Co., 160 Minn. 95, 199 NW 897; Fletch- 
er v. Byers, 55 Minn. 419, 57 NW 
139; Morton v. Jackson, 2 Minn. 219. 

Mont.—Sweetman v. Ramsey, 22 
Mont:: 323, 56 P 361. 

Nebr.—Upton v. Kennedy, 36 Nebr. 
66, 53 NW 1042. 

N. J.—Fidelity Mut. L. Ins. Co. v. 
Wilkes-Barre, etce., R. Co., 98 N. J. 
Ti 507,)" 220A! $7345" (In re. Beam 93 
Ni ed. HQ. 5 OS SET! Av 63s? Mirkin?’ ‘Vv. 
Bowker, (Ch.) 133 A 41. 

N. Y.—Fettretch v. McKay, 47 N. 
Y. 426, 11 AbbPrNS 453; Peo. v. Mc- 
Cumber; T8!N. Y.°315;°72" Amb" 515; 
Arnold v. Arnold, 134 App. Div. 758, 
119 NYS 451; Schnitzer v. Schaefer, 
10 App. Div. 173, 41-NYS 908; Struver 
v. Ocean Ins. Co., 2 Hilt. 475, 9 AbbPr 
23; Hallett v. Hallett, 10 Misc. 304, 
30 NYS 946; Andreae v. Bandler, 56 
NYS. 614; Roome v. Nicholson, 8 
AbbPrNS 3438; Littlejohn v. Greeley, 
13 AbbPr 311, 22 HowPr 345; Walker 
v. Hewit, 11 HowPr 395. See Cas- 
well v. Bushnell, 14 Barb. 393, 
HowPr 171; Farmers’, etc., Bank v. 
Smith, 15 HowPr 329 (both holding 
that, while falsity is an essential 
element in a sham pleading, a false 
pleading is not sham unless it also 
consists of new matter and tenders 
an issue upon some new allegations). 
Fs ie ek, v. Ferguson, 87 N. 

N. D.—Gjerstadengen v. Hartzell, 
8 N. D. 424, 79 NW 872. 

Oh.—White v. Calhoun, 83 Oh. St. 
401, 94 NE 743. 

Or.—School Dist. No. 30 v. Alameda 
Constr. Co., 87 Or. 132, 169 P 507, 788. 

S. C—Burkhalter v. Townsend, 139 
S. C. 324, 188 SH 34. 
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sham pleading’ is one good in form but false in fact,® 
or, more comprehensively stated, it is a pleading suf- 
ficient on its face, but so clearly false that it presents 
no real issues;? but a pleading is not sham merely 
because legally insufficient,* or demurrable for insuf- 
ficieney,® or because insufficiently setting forth a 

alid claim or defense,!° or because of the omission 
of material facts,1? or because it contains inconsist- 
ent averments. 12 
which, assuming the truth of its allegations, is so 
clearly and palpably bad as to require no argument 
to convince the court thereof, and which would be 
pronounced by the court indicative of bad faith in 
the pleader on a mere inspection;1* and in this con- 


A frivolous pleading!* is one 


Wash.—Larson v. Winder, 14 Wash. 
647, 45 P 315. 


ee NE aes te v. McBride, 18 Wis. 
Eng.—Remmington Vv. Scoles, 

[1897] 2 Ch.°1; Pierce v. Blake, 2 

Salk. 515, 91 Reprint 439. { 
Man.—Woods v. Tees, 5 Man. 256. 


N. B.—Merchants’ Ins. Co. v. Sco- 
field, 32 N. B. 2. 
io S.—Holmes vy. Taylor, 32 N. S. 
Ont.—Davis v. Code, 7. Ont, Pri 122 
[a] “Sham” and “false” mean the 
same thing.—State v. Weber, 96 Minn. 
422, 105 NW 490, 113 AmSR_ 630; 
Thompson v. Erie R. Co., 45 N. Ye 
468; Peo. v. McCumber, 18 N. Y. 315, 
72 AmD 515 [aff 27 Barb. 632, 638, 15 
HowPr 186]; Robert Gere Bank v. 
Inman, 51 Hun 97, 5 NYS 457 [aff 115 
N. Y. 650 mem, 21 NE 1118 mem]; 
Westervelt v. Morrelle, 26 Misc. 870, 
56 NYS 377; Farnsworth v. Halstead, 
21 


7. Nelson v. Independent Fruit 
Auction Co., 176 Minn. 468, 223 NW 
767; Bronzin Holding Co. v. McGee, 
166 Minn: 129, 207 NW 199; Board- 
man y. Bruce, 156 Minn. 499, 194 NW 
375; Richards Bank v. Sheasgreen, 
153 Minn. 368, 190 NW 484; Sheets v. 
Ramer, 125 Minn. 98, 145 NW 787; 
Rosatti v. Cass County Common 
School Dist. No. 96, 53 N. D. 268, 205 
NW 678 


8. Schnitzer v. Schaefer, 10 App. 
Div. 173, 41 NYS 908; Nichols v. 
Jones, 6 HowPr (N. Y.) 355; Ger- 


mofert Fertilizer Co. v. Scruggs, 97 
S. C. 396, 81 SE 667; Germofert Mfg. 
Co. v. Delleney,. 97:.S._C:. 395,081 SE 
667; Germofert Mfg. Co. v. Castles, 
97 S. C389, 81 SH 665: 

9. Kelly v. Ernest, 26 App. Div. 90, 
49 NYS 896. 

10. Jackson Sharp Co. v. Holland, 
144 Fla. 384 "Clark vy: Jeffersonville, 
etc., R. Co., 44 Ind. 248; Struver v. 
Occan Ins. Co., 2 Hilt. (N. IVF) AT HSS 
AbbPr 23; Seward v. Miller, 6 HowPr 
(N. Y.) "312: Alfred v. Watkins, 
CodeRepNS (N. Y.) 343, 1 Edm. Sel. 
Cas. 369. 

11. Zimmerman v. Meyrowitz, 77 
App. Div. 329, 79 NYS 159; Germofert 
Fertilizer Co. v. Scruggs, 97 yO 
396, 81 SE 667; Germofert Mfg. Co. 
v. Delleney, 97S: ‘CS 395) "81 SE 6675 
Germofert Mfg. Co. v. Castles, SS 
C. 389,81 SE 665. 

12. Smith v. Wells, 20 HowPr (N. 
Y.) 158; Germofert Fertilizer Co. v. 
Scruggs; ¥E°SS Co 396,08 Sk 667. 
Germofert Mfg. Co. v. Delleney, 97 
S. C. 395, 81 SE 667; Germofert Mfg. 
Co. v. Castles, 97 S. C. 389, 81 SE 665. 

13. Cross references: 

Frivolous demurrer see infra § 456. 
ey ak plea or answer see infra § 


14. U. S.—Oregonian R. Co. v. Ore- 
gon R., etc., Co., 22 Fed. 245, 10 Sawy. 
464 [rev on other grounds 130 U. S. 
1, 9 SCt 409, 32 L. ed. 837]; Witherell 
v. Wilberg,. 30 Fed. Cas. No: 17,917, 
4 Sawy. 232.. 

Ala.—Stanley v. Hill,’ 9 Port: 368. 

Alaska 


copkec tk Behe v. Heid, 2 
Ark.—Mandel v. Peet, 18 Ark. 236. 
Cal.—Hemme v. Hays, 55 Cal. 337. 
Colo.—Steinhauer v. Colmar, 11 
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nection “frivolous” and 


“irrelevant” may?t® or may 
not!® be synonymous; but a pleading is not to be 
deemed frivolous merely because it would probably 
be held bad on demurrer,'* or because it is vague and 
uncertain,** or because it pleads evidence!® or legal 
conclusions,2° or because it is sham.?4 
must be considered in its entirety correctly to de; 
termine whether or not it is frivolous.22 

Distinction between frivolous and sham pleadings. 
While the courts sometimes use the terms “frivolous” 
and “sham” as meaning the same thing, 
to strike is often based on the ground that a plea is 
both frivolous and sham, there is nevertheless a clear 


PLEADING 


The pleading 
[§ 83] 12. 


and a motion 


distinction between the two in that a sham plea is 


Colo: A. 494):55 PRP 291. 
seiet C.—Miller v. Ambrose, 35 App. 
7 
Fla.—Jackson Sharp Co. v. Holland, 
14 Fla. 384. 
Ga.—Crew v. Hutcheson, 115 Ga. 
2 ‘Ida. 


511, 42 SE 16. 
Ida.—Goldstein v. Krause, 
(Hasb.) 294, 13 P 232. 


Ind.—Clark v. Jeffersonville, etc., 
R. Co., 44 Ind. 248. 
La.—Orleans Bank v. Rice, 13 La. 


ie 

Minn.—Cairns v. Lewis, 169 Minn. 
156, 210 NW 885; Bronzin Holding 
Co. v. McGee, 166 Minn. 129, 207 NW 


199; Sheets v. Ramer, 125 Minn. 98, 
145 NW 787; Morton y. Jackson, 2 
Minn. 219. 

Miss.—Garrett v. Beaumont, 24 
Miss. 


Mo.—State Bank v. Smith, 33 Mo. 
364; Pidgeon v. St. Louis United R. 
Co., 154 Mo. A. 20, 433 SW 130. 

Nev.—Lehane v. Keyes, 2 Nev. 361. 

N. J.—National Surety Co. v. Mul- 
ligan, (N. J.) 146 A ee Hogencamp 
v. Ackerman, 24 N. J. 133. 

N. M.—Mills v. Terr., ee N. M. 174, 
Sie 447. 

N. Y.—Strong v. Sproul, 53 N. Y. 
497; Youngs v. Kent, 46 N. Y. 672 
[rev 32 N. Y. Super. 248]; Henriques 
v. Garson, 26 App. Div. 38, 49 NYS 
1076; Merritt v. Gouley, 58 Hun 
372, 12 NYS 132; Livingston v. Ham- 
mer, 20 N. Y. Super. 670; Sharp v. 
Sharp, 145 NYS 386. a 

N. C.—vVass v. Brewer, 122 INoC. 
226, 29 SE 352; Brogden v. Henry, 83 
N. C. 274; Dail v. Harper, 83 N. C. 
4; Stein v. Lowery, 64 N. C. 

N. D.—Yerkes v. Crum, 2 N. D. 
72, 49 NW 422. 

Oh.—White vy. Calhoun, 83 Oh. St. 
401, 94 NE 7438. 


Okl.—Jones v. State, 48 Okl. 601, 
150 P 151; Nolen v. State, 48 Okl. 
594, 150 P 149. 

Or.—Randall- v. Simmons, 40 Or. 
554, 67 P 518. 

Taw Veen@omt Onto slants 
112. 

R. I.—Crafts v. Sweeney, 18 R. I. 


730, 30 A 658. 

g C.—Guaranty Trust Co. v. Kib- 
levy 1050S: (Cy 513,290 SH 159% Graya va 
Gidiere, 35 S. C. L. 438. 

S. D.—Bank of Commerce v. Hum- 
phrey, 6 S. D. 415, 61 NW 444. 

Tex.—Brewer v. West, 2 Tex. 376. 

Wis.—Lerdall v. Charter Oak L. 
Ins. -‘Co., 51 Wis. 426, 8 NW 280; Cot- 
trill v. Cramer, 40 Wis. 555. 

Eng.—Papineau v. King, 10 M. & 
W. 216, 152 Reprint 448; Norman vy. 
Matthews, 86 lL. J. K. B.. 867 , [aff 
Soa. Ln Re 369. 

Man.—Gunn v. Hudson Bay Co., 
25 Man.) 663, 25 DomUiR 173,. 32 
WestLR 478, 9 WestWkly 216. 
en S.—Holmes v. Taylor, 32 N. S. 
fe at oes v. Bucke, 14 Ont. Pr. 

Sask.—Dusseault v. Kopp, 8 Sask. 
L. 88, 23 DomLR 3832. 

N. W. Terr.—McEwen v. North- 
western Coal, etc., Co., 1 Terr. L. 2038. 

{al In other words, 
pleading is one so clearly untenable 


— 


or the insufficiency of which is so 
manifest upon a bare inspection of 
the pleading that the court or judge 
is able to determine its character 
without argument or research. Jones 
v. State, 48 Okl. 601, 150 P 151; Nolen 
v. State, 48 Okl. 594, 150 P 149. 

[b] “Itis a pleading interposed for 
delay, and its frivolous character in- 
dicates bad faith in the pleading.” 
Farmers’, etc., Bank v. Sawyer, 7 Wis. 
379 [quot- Lerdall v. Charter Oak 
vem Co., 51 Wis. 426, 430, 8 NW 

[c] Where defendant admits sig- 
nature, but claims that he signed as 
agent, defense is not frivolous. Dus- 
8 Sask. L. 88, 23 


Whenever it is necessary, be- 
fore awarding judgment, to examine 
all the pleadings, it is not proper to 
grant a motion for judgment on ac- 
count of the frivolousness of the 
last pleading. Henriques v. Trow- 
bridge, 27 App. Div. 18, 50 NYS 108. 

15. Colt v. Davis, 50 Hun, 366, 3 
NYS 354; Lee Bank v. Kitching, 20 
N. Y. Super. 664, 11 AbbPr 435; How- 
ell v. Ferguson, 87 N. C. 113. 

16. Fasnacht v. Stehn, 53 Barb. 
(N. Y.) 650, 5 AbbPrNS 338; Car- 
penter v. Bell, 24 N. Y. Super. 711, 19 
AbbPr 258. 

Irrelevant see supra § 94. 

17; ) Youngs v.. Kent, .46/ N: Y¥. 6725 
Metropolis Nat. Bank v. Orcutt, 48 
Barb. (N. Y.) 256; Halliday v. Bar- 
ber, 37 Misc. 840, 76 NYS 991 [rev 
on other grounds 38 Misc. 116, 77 
NYS 98]; Aitken v. Clark, 15 AbbPr 


(N. Y.) 319; Davis v. Adams, 4 Cow. 
(N. Y.) 142; Brayley v. Pickett, 28 
Wis. 598 But see Collins v. Suau, 


SOMIN wis ‘Super. 623 (holding that an 
answer is frivolous if there is a deci- 


sion in point adverse to its suffi- 
ciency). 

[a] A fortiori it cannot be frivo- 
lous if it is good as against a de- 
PUReers Gray v. Gidiere, 35 S. C. L. 

[b] Special plea which amounts 


to the general issue is not for that 
reason frivolous. Melville v. Haze- 
lett, 18 Wend. (N. Y.) 680. See also 
infra § 327 

18. Jackson Sharp Co. v. Holland, 
14 Fla. 384; Kelly v. Barnett, 16 
HowPr (N. Y.) 135; Buie v. Brown, 
104 N. C. 335, 10 SE 465; Yerkes v. 
Crum, 2 N. D. 72, 49 NW 422. 

[a] The mere fact that an answer 
is stated to be “to the complaint” in- 
stead of “to the amended complaint” 
does not make it frivolous. Donovan 
v. Main, 74 App. Div. 44, 77 NYS 229; 
Womble v. Fraps, 77 N. ©. 198. 

Fk ih bh? for certainty see infra § 


19. Halliday v. Barber, 38 Misc. 
LLG) 77" NYS! 985 

Pleading evidence see supra § 16. 

20. Halliday v. Barber, 38 Misc. 
16, 77 NYS) 98: 

Pleading conclusions see supra § 
17 et seq. 

21. Livingston v. Hammer, 20 N. 
Y. Super. 670; Chipman vy. Ritchie, 


Sham pleading see supra text and 


a frivolous] 5 N. S. 710 


[§§ 82-83 


good on its face but false in facet, while a frivolous 
plea is one which on its face sets up no defense, al- 
though it may be true.?* <A frivolous pleading is al- 
ways assumed to be true, while a sham pleading must 
be proved to be false; the character of the former is 
determined by mere inspection while that of the lat- 
ter is usually determined by proof aliunde.?* 

Surplusage.?°—a. General Rules. 
plusage, strictly speaking, consists in the allegation 
of matter so wholly foreign and irrelevant that no al- 
legation whatever upon “the subject is necessary.?® 
In actual practice the term has been applied to all 
immaterial matter”? and matter which is unnecessary 


Sur- 


note 6. 

22. Peacock, etc., Co. v. Williams, 
110 Fed. 915; Strong v. Sproul, 53 
N. Y. 497; Reese v. Walworth, 61 
App. Div. 64, 69 NYS 1115; Siriant 
v. Deutsch, 12 Misc. 213, 34 NYS 26; 
American Button-Hole, ete., Co. v. 
Hill, 27 S. C. 164, 3 SE 82; Boylston 
v. Crews, 2'S. C. 422. 

[a] If one defense is good, en- 
tire pleading is not frivolous. Thomp- 
Son.vs rie Ra Cowi45qNeyanto8. 

[b] Where argument is necessary, 
the pleading is not frivolous. Hen- 
riques v. Trowbridge, 27 App. Div. 18, 
50 NYS 108. 

23. Bedlow v. Stillwell, 45 App. 
Div. 557, 61 NYS 371; Hill v. Warner, 
39 App. Div. 424, 57 NYS 355; Per- 
kins v. Squier, 1 Thomps. & C. (N. Y.) 


620; Hecker v. Mitchell, 13 N. Y. Su- 
per. 687, 5 AbbPr 453; Brown v. 
Jenison, N. ‘Super. 732 


5 ave 

CodeRepNS 156; Loma Corp. v. Wing, 
123 Mise. 222, 204 NYS 216; Na- 
tional Knitting CoBaAy. Brouner, 20 
Misc. 125, 45 NYS 714; Andreae v. 
Bandler, 56 NYS 614; Lefferts v. 
Snediker, 1 AbbPr (N. Y.) 41; Gil- 
bert v. Rounds, 14 HowPr (N. Y.) 46; 
Hull v. Smith, 8 HowPr (N. Y.) 149; 
Erwin v. Lowery, 64 N. C. 321; Kerr v. 
Cochran, 29 S. C. 61, 6 SE 905. See 
also Southern California Fruit Exch. 
v. Stamm, 9 N. M. 361, 54 P 345; Collis 
Vv. Alburtis, 13 Daly 425, 9 NYCivProe 
80; Stewart v. Forst, 15 Misc. 621, 
37 NYS 215. 

24. Hecker v. Mitchell, 13 N. Y. 
Super. 687, 5 AbbPr 453; Metraz v. 
Pearsall, 5 AbbNCas ; 90; 
Winne v. Sickles, 9 HowPr (N. Y.) 
217; Nichols v. Jones, 6 HowPr (N. 
Was be 

25. Cross references: 
Admissibility of evidence in support 

Pee ic icy allegations see infra 
Necessity of proof see infra § 1162. 
Striking surplusage see infra § 1014 


et. seq. 

26. Burnap v. Wight, 14 Ill. 301; 
Stevens v. Bigelow, 12 Mass. 434; 
Perrine | V.s Harn) .22° eNgudo plas 356: 


Bright v. Currie, T N.Y. Supers 433% 
Freeland v. McCullough, 1 Den. (N. 
Y.) 414, 43 AmD 685. To same effect 
Smith v. Straton, 228 Ky. 144, 14 SW 


(2a) 416; Grannis v. Clark, 8 Cow. 
(N. Y.) 36: Astrich v. Girard EF. & 
ei tens Co., 13 Pa. Dist. 350. 


U. S.—Derby v. Jacques, 7 F. 
Cas. No. 3,817, 1 Cliff. 425. 

Ind.— Knopf v. Morel, 111 Ind. 570, 
13 NE 51; Guenther v. Jackson, 73 
Ind. A. 162, 126 NE 873. 

Iowa.—Hindorft v. Sovereign Camp 
Ny O. W., 150 Iowa 185, 129 NW 

Me.—Hartford F. Ins. Co. v. Stey- 
ens, 123 Me. 368, 123 A 38 
Prec ieesy ee v. Clemens, 17 Mich. 


Mo.—Davidson y. Hobson, 59 Mo. 

aN Te 
. J.—Maxwell v. Staulcup, 103 N. 
J.-L, 509, 138 <Ay 201; 

N. Y.— Hemingway v. Poucher, 98 
N. Y. 281, 21 NYWklyDig 166 [rev 
18 NYWklyDig 271]; Mechanics, etce., 
Bank vy. Dakin, 24 Wend. 411. 


i -— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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either to the substance or form of the pleading,?® 
that is, to allegations of facts beyond what are neces- 
sary to constitute a statement of a cause of action 


Or.—Gilbert v. 
Om 5U8, 2809 P98 2° , 

Pa.—Philadelphia Motor Speedway 
Assoc. v. Paulson, 69 Pa. Super. 338; 
Astrich v. Girard F. & M. Ins. Co., 
13 Pa. Dist. 350. 

R. I.—Chobanian v. Washburn Wire 


Branchflower, 114 


CO eos tel, a2 894 S0y eAn 7894) 
AnnCasl1913D 730. 
Tex.—Kottwitz v.. Bagby, 16 Tex. 


656; Texas, ete, R. Co. v. Jeff Chai- 
son Town-Site Co., (Commn. A.) 290 
SW 892 [aff in part and rev in part 
(Commn. A.) 298 SW 399]; Bowles 
Veteran) .(CiVven AS)! 2:0 Gain COO n Es 
W. Woolworth Co. v. Graham, (Civ. 
A.) 257 SW 574; Patton v. American 
Home. ii Ins. ‘Co.; (Civ...) 233 SW 
293; Barcus v. J. I. Case Threshing 
IMaChreeOOl a CCLVi A, Lon SW O48: 
Campbell v. Peacock, (Civ. A.) 176 
SW 774; Soto v. State, (Civ. A.) 171 
SW 279; Day v. Dalziel, (Civ. A.) 32 
SW. 377. 

Vt.—Andover v. Mount Holly, 58 
Vt. 372, 4 A 143. y 

Va.—Moore vy. Norfolk, etc., R. Co., 
124 Va. 628, 98 SE 635. 

{a] MTllustration.—In a declaration 
of covenant a concluding phrase, 
“whereby an action hath accrued,” 
ete., being appropriate to an action of 
debt, may be treated as surplusage. 
Bowen v. White, 26 R. I. 68, 58 A 252. 

Pleading immaterial matters gener- 
ally see infra §§ 93-95. 

28. Cal.—Bunker vy. Osborn, 132 
Cal. 480, 64 P 8538. 

Conn.—Bradley  v. 61 
Conn. 271, 23 A- 928: 

Ind.—Vandalia Coal Co. v. Law- 
son, 43 Ind. A. 226, 87 NE 47. 

Mo.—Swift v. St. Louis-San Fran- 
cisco R. Co., (A.) 15 SW (2d) 964. 

Or.—Gilbert v. Branchflower, 114 
Or. 508, 231 P 982. 

Pa.—Moore v. Laughlin, 23 Pa. Dist. 
Hie ‘ 

R. I.—DePaola v. National Ins. Co., 
Beer. dal26, 94. An 00. 

Tex.—Modern Woodmen of Amer- 
ica v. Owens, 60 Tex. Civ. A. 398, 130 
SW 858. 2 

Vt.—McDonough vy. Hanger, 94 Vt. 
195, 111 A 452. 

29. U. S.—Reilly v. Beekman, 24 F. 
@ay 71. 

Ala.—Merchants’ Grocery Co. v. 
Talladega Grocery Co., 217 Ala. 334, 
116 S 356; Corona Coal Co. v. Hooker, 
204 Ala, 221, 85 S 477. 

Ark.—Collier v. Hopper, 202 SW 


Reynolds, 


687; Johnson v. Killian, 6 Ark. 172. 
Cal.—Blodgett v. Darby, 201 Cal. 
639, 258 P 3878; Los Angeles, etc., 


Land Co. v. Marr, 178 Cal. 243, 173 
P 83; Payne vy. Commercial Nat. Bank, 
177 Cal. 68, 169 P 1007, LRA1918C 
328; McCargar v. H. G. Bittleston 
Law, ete., Agency, 75 Cal. A. 770, 244 
P 110; Opelt v. Al. G. Barnes Co., 41 
Cal. A. 776, 183 P 241; Polk v. Laurel 
Hill Cemetery Assoc., 37 Cal. A. 624, 
174 P 414; Argyropolus vy. Barnes, 28 
Cal. A. 254, 151 P 1156. 

Colo.—Stuart v. Chaney, ipl Colo. 
279, 206 P 386; Yarnal v. City Bank, 
etce., Co., 61 Colo. 297, 157 P 198. 

Conn.—HEames v. Mayo, 93 Conn. 
479, 106 A 825. 

Fla.—Kneeland v. Tampa Northern 
R. Co., 94 Fla. 702, 116 S 48; Stinson 
v. Prevatt, 84 Fla. 416, 94 S 656. 

Ga.—Wilder v. Wilder, 138 Ga. 573, 
75 SE 654; Darley v. Ehelich, 31 Ga. 
A. 795, 122 SE 249; Heath v. Sand- 
erville R. Co., 23 Ga. A. 255, 98 SE 
92; Southern R. Co. v. Ansley, 8 Ga. 
A. 325, 68 SE 1086. 

Tll.— Hiner v. Richter, 51 Ill. 299, 
Gritton v. Illinois Traction, Inc., 247 


Til. A. 395; Farrell v. Crawford, 222 
Till. A. 499; Bowers v. Claxton, 212 
Til. A. 609; Laynaud v. Cherry, 203 
Til. A. 541; Kackley v. Central Illi- 


nois Tract. Co., 201 Ill. A. 164; Hayes 
v. Wabash R. Co., 180 Ill. A. 511 
[dism writ of error 234 U. S. 86, 34 
Sct 729, 58 L. ed. 1226]; Cairo v. 


PLEADING 


ing.®° 


O’Callaghan 


Sheehan, 173 Ill. A. 464; 
149 Ill. A. 34 


v. Dellwood Park Co., 
[aff 242 Ill. 336, 89 NE 1005, 134 
AMIS bool. 226) TURAN S|. LO a4 S17. 
AnnCas 407]. 

Ind.—Waznitski v. Limbort, 66 Ind. 
AY dS2;- 118 NE ot ts HK. SW. benition 
Co. v. Greenville Metal Products Co., 
66 Ind. A. 345, 114. NEA 989" Pitts- 
burgh, ete., R. Co. v. James, 64 Ind. 
A. 456, 114 NE 833; Crouch v. Lewis, 
48 Ind. A. 465, 95 NE 1119; Niagara 
Oil Co. v. Jackson, 48 Ind. A. 238, 91 
NE .825. 5 

Iowa.—Garland Corp. v. Waterloo 
L. & T. Co., 185 Iowa 190, 170 NW 
373; Balen v. Colfax Cons. Coal Co., 
ee Iowa 1198, 168 NW 246, 2 ALR 


Kan.—Young v. Missouri, etc., R. 
Co., 82 Kan. 332, 108 P 99. 

Ky.—Kentucky Independent Oil Co. 
v. Schnitzler, 208 Ky. 507, 271 SW 
570, 39 ALR. 919, 

Miss.—Alabama, ete. R. Co. v. 
Hanes, 69 Miss. 160, 13 S 246. 

Mo.—Crone y. United R. Co., 236 
SW 654; State v. Armour Packing 
Co., 265: Mo. 121, 176 SW 382; Rut- 
ledge v. Swinney, 261 Mo. 128, 169 
SW 17; Jensen v. Turner Bros., (A.) 
16 SW (2d) 742; Kerby v. Prairie 
Pipe Line Co., (A.) 4 SW (2d) 857; 
Sidebottom v. Sidebottom, (A.) 255 


SW 353; Miniea v. St. Louis Coop- 
crane Con LS Moe BAS 91, bt. SW. 
Mont.—Anderson v. - Border, (75 


Mont. 516, 244 P 494; Stiemke v. Jan- 
kovich, 72 Mont. 363, 233 P 904; Si- 
monsen v. Barth, 64 Mont. 95, 208 P 
938; Kelley v. John R. Daily Co., 56 
Mont. 63, 181 P 326; Babcock v. Gregg, 
55 Mont. 317, 178 P 284; Hoskins v. 
Northern Pac. it. Coy sou Montw394, 


N. Y.—Peo. v. Wood, 121 N. Y. 522, 
24 NE 952; Segelken vy. Meyer, 94 
N. Y.. 474, 5 NYCivProe 12; Spar- 
man v. Keim, 83 N. Y. 245, 9 AbbNCas 
61 [rev 44 N. Y. Super. 163]; Neftel 
v. Lightstone, 77 N. Y. 96; Conaughty 
v: Nichols, 42 —N,, ¥..835) Bedell -v. 
Carll, 33 N. Y. 581; Decker v. Math- 
ews, 12 IN. -Y: 313%. levy Co: v.- .Co- 
lumbia Overseas Corp., 202 App. Div. 
674, 195 NYS 6138; Finkelstein v. Bar- 
rett, 178 App. Div. 233, 164 NYS 1021 
[rev 96 Misc. 546, 161 NYS 952]; Veit 
v. McCauslan, 157 App. Div. 335, 142 
NYS 281 [aff 213 N. Y. 678 mem, 107 
NE 1087 mem]; New York v. Lloyd, 
148 App. Div. 146, 133 NYS 118; 
Genung v. Hawkes, 147 App. Div. 380, 
132 NYS 274; Barber v. Ellingwood, 
144~ App, Div. 512;. 129 NYS) 414: 
American Woolen Co. v. Altkrug, 137 
App. Div. 621, 122 NYS 394; Rubin 
v. Cohen, 129 App. Div. 395, 113 NYS 
843; Green Island v. Williams, 79 
App. Div. 260, 79 NYS 791; Burges v. 
Jackson, 18 App. Div. 296, 46 NYS 
326 [aff 162 N. Y. 6382 mem, 57 NE 
1105 mem]; Prout vy. Chisolm, 89 Hun 
108, 34 NYS 1066; Dodge v. Eckert, 
71 Hun 257, 24 NYS 1074; Sands v. 
Church, 70 Hun 483, 24 NYS 251 [rev 
on other grounds 152 N. Y. 174, 46 
NE 609]; Davis v. Snell, 54 Barb. 411, 
34 HowPr 467; Dennis v. Snell, 50 
Barbar95,) 52. Barb. (41134 iHowPr 
467; Petkus-v. Lietovos Ukio Bankas, 
123 Misc. 193, 204 NYS 726; Maybeck 
v. New York Municipal R. Corp., 104 
Misc. 330, 171 NYS 848 [aff 188 App. 
Div. 982 mem, 176 *NYS 910 mem]; 
Tuell v. Paine, 39 Misc. 712, 80 NYS 
956; Einhorn v. West Sixty-Seventh 
St. Garage,’ Inc., 177 NYS 887 [aff 
191 App. Div. 1, 180 NYS 704]; Dia- 
mond v. Bollt, 174 NYS 642. 

Okl.—Busby Hotel, etc., Co. v. Har- 
din, 125 Okl. 242, 257 P.317; Busby 
Hotel, ete., Co. v. Hall, 125 Okl. 242, 
257 P 317; Busby Hotel, etc., Co. v. 
Thom, 125 Okl. 239, 257 P 314; Roch- 
ester German Ins. Co. v. Rodenhouse, 
36 Okl. 378, 128 P 508; American Ins. 
Co. v. Rodenhouse, 36 Okl. 211, 128 
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or defense,?® the test being whether such matter 
could be stricken out and still leave a good plead- 


132 HORA 

Or.—Brown v. Webb, 60 Or. 526, 120 
P 387, AnnCas1914A 148. 

Pa.— Boyle v. Breakwater Co., 239 
Pan 50t, 87 VAS 10: 

Ss. C.—Farmers’ Union Mercantile 
Co. vy. Anderson, 108 S. C. 66, 93 SE 


422; Torick v. Caldwell, 85 S. C. 94, 
67 SE 143. 
Tex.—Bowles vy. Bryan, (Civ. A.) 


277 SW 760; Caddo Gas Co. vy. Jeffries, 
(Civ. A.) 271 - SW 1085 aSteel “By. 
Products Co. v. Vernon Cotton Oil Co., 
(Civ. A.).257 SW 613; Littlefield v. 
Clayton, (Civ. A.) 194 SW 194 [rev 
on other grounds (Commn. A.) 244 
SW 509]. 

Utah.—Potomac Ins. Co. v. Nick- 
son, 64 Utah 395, 231 P 445, 42 ALR 
128; Lindsay Land, etc., Co. v. Smart 
Land; etc), Co:, 43. Utah e554, 137 
837. 

Vt.—Saliba v. New York Cent. R. 
Co., 140 A 491. 

Va.—Norfolk, ete., Belt Line R. Co. 
v. White, 143° Va. 875, 129 SE 339; 
Washington-Virginia R. Co. v. Bouk- 
might, (Us =" Van e696) (5p LO sa, 
AnnCas1913E 546. 

W. Va.—Martin v. Martinsburg, 102 
W. Va. 138, 134 SE 745; Lawrence 
We. Pay.de;, 77 W.Va. 639,688 9S 45; 
Lyons y. Fairmount Real Est. Co., 71 
Wai Wane15 4,507 SH 6255 Lohr vv. 
Wolfe, 71 W. Va. 627, 77 SE 71; Un- 
ion Stopper Co. v. McGara, 66 W. Va. 
403, 66 SE 698; Pennington y. Gil- 
laspie, 63 W. Va. 541, 61 SE 416; 
Wheeling Mold, etc., Co. v. Wheeling 
much, ete., Co., 62 W. Va. 288, 57 SH 


Wis.—Bruheim v. Stratton, 145 Wis. 
271, 129 NW 1092. 

[a] Illustrations.—(1) The com- 
plaint being otherwise sufficient as 
one for damages for breach of a con- 
tract of sale by failure to deliver part 
of the enumerated articles, right of 
recovery is not affected by the un- 
necessary charge of fraudtilent mis- 
representation unsupported by the 
evidence. Hevener vy. Franklin, 52 
Cal. A.-594, 199 P 535. (2) In an ac- 
tion against a common carrier for 
failure safely to transport and deliv- 
er goods committed to it by a ship- 
per, not depending upon negligence, 
specific allegations of negligence may 
be treated as surplusage. Southern 
Express Co. v. Bailey, 7 Ga. A. 331, 
66 SE 960. 


30. Cal.—Bunker vy. Osborn, 132 
Cal. 480, 64 P 858. 
Conn.—Bradley v. Reynolds, 61 


Conn. 271, 23 A 928. 

Fla.—Wood v. Wood, 56 Fla. 882, 
47 S 560. 

Ill.— Kackley v. Central Illinois 
Tract. Co., 201 Ill. A. 164; Bogardus 
v. Phoenix Mfg. Co., 134 Ill. A. 456, 
461 [aff 231 Ill. 528, 88 NE 284]. 
pi blo Hiead v. Powell, (A.) 245 SW 

Mont.—Anderson v. Border, 75 
Mont. 516, 244 P 494; Wahle v. Great 
Northern R. Co., 41 Mont. 326, 109 
ae kos 

N. Y.—Hall Sons’ Co. v. Sundstrom, 
etc., Co., 188 App. Div. 548, 123 NYS 
390 [aff 204 N. Y. 660 mem, 97 NE: 
1106 mem]; Mills v. Friedman, 111 
Mise. 253, 181 NYS 285 [aff 194 App. 
Div..932 mem, 942 mem, 184 NYS 613, 
937 mem (aff 233 N. Y. 517 mem, 135 
NE 899, ,mem)]; Herlihy v. Blokus, 
131 NYS 623; Hentz vy. Phillips, 6 
NYS 16, 23 AbbNCas 15. 

Banh eaplg v. Laughlin, 23 Pa. Dist. 

R. I.—Buchanan v. Jencks, 38 R. I. 
443, 96 A 307, 2 ALR 986 [reh den 
96 A 860]. 

Wash.—Worthington v. Moreland 
PE Truck Co., 140 Wash. 528, 250 

Wis.—Bieri v. Fonger, 139 Wis. 150, 
120 NW 862. 

And see cases supra note 29. 

[a] Allegations necessary for re- 


86 [49 C.J.] 


Effect. 


eral®® or special.** 


covery cannot be rejected as surplus- 
age.—Head v. Powell, (Mo. A.) 245 
SW 618; Frick v. Freudenthal, 45 
Misc. 348, 90 NYS 344; Buchanan v. 
Jencks, 38 R. I. 4438, 96 A 307, 2 ALR 
986 [reh den 96 A 860] (in an action 
by tenants in common of a wood lot 
against one authorized by their co- 
tenant to enter and cut timber, where 
plaintiffs sought to impose a penalty 
created by statute, which in fact gave 
them no right of action, the reference 
to the statute could not be eliminated 
as surplusage and the pleading stand 
as a good declaration for a common- 
law trespass). 

Allegation not in harmony with the- 
ory of pleading see infra § 110. 

wens U. S.—Benton v. Deininger, 21 

(2d) 657; Wyman vy. Fowler, 30 F. 
ce No. 18 114, 3 McLean 467. 
: Ala.— Whaley v. Wynn, 208 Ala. 342, 
95 S 16; Corona Coal Co. v. King, 204 


Ala. 223, 85 S 479; Johnson v. Col- 

lins, 17 Ala. 318; Magee v. Fisher, 8 

Ala. 320. 

aera cea v. Warren, 11 Ark. 
Be 


Cal.—Wickersham y. Crittenden, 93 
Cal. 17, 28 P 788; Anderson v. Nel- 
son, 83. Cal. <A. 1, 256 2294; BHlmore 
v. Tingley, 78 Cal. A. 460, 248 P 706. 

Colo.—Denver, ete., R. Co. v. Fred- 
eric, 57 Colo. 90, 140 P 463. 

Conn.—Hoyt v. Seeley, 18 Conn. 353; 
Olmsted v. eee 2 Root 184; Hol- 
brook v. Judd, 1 Root 456. 

Fla.—Thiesen v. Gulf, ete., R. Co 
75 Fla. 28,78 S 491, LRA1918E 718. 

Ga.—Pickert v. Jones, 19 Ga. A. 488, 
91 SE 908; Yatesville Banking Co. 
v. Fourth Nat. Bank, 10 Ga. A. 1, 72 
SP oo. 

Ill.— Peo. v. Jacobs, 312 Ill. 581, 144 
NE 349; Calkins v. Worth, 215 Ill. 78, 
74 NE 81 [aff 117 Ill. A. 478]; 
v. Wight, 14 Ill. 301; Hyman v. Bur- 
meister, 216 Ill. A. 98; LaMonte v. 
Kent, 163 Hil. A. 1 [certiorari den 253 
Ill. 230, 97 NW 387]; Pence v.. Chi- 
cago City R. Co., 155 Ill. A. 480. 

Ind.—Rollet v. Heiman, 120 Ind. 511, 
22 NE 666, 16 AmSR 340; Helms v. 
Wagner, 102 Ind. 385, 1 NE 730; Rich- 
ardson vy. Jones, 58 Ind. 240; Julien 
v. Lane, 86 Ind. A, 276, 157 NE 114; 
Michigan Cent. R. Co. v. S. J. Pea- 
body Lumber Co., 76 Ind. A. 222, 131 
NE 841. 

Iowa.—Goodpaster v. 11 
Iowa 161 

Kan.—Wendel v. Emerson-Brant- 
ingham Impl. Co., 112 Kan. 326, 210 
P 1100. 

Ky.—Anderson v. Granville Coal 
Co., 205 Ky. 111, 265 SW 472; Doss 
v. Howard, 180 Ky. 413, 202 SW 888; 
Pollard v. Yoder, 2 A. K. Marsh. 264. 

La.—Rawle v. Skipwith, 19 La. 207. 


Porter, 


Mass.—Grant vy. Pizzano, 163 NE 
162. 

Mo.—Titus v. Tolle, 284 Mo. 175, 
223 SW 885. 


Mont.—Kelley v. John R. Daily Co., 
56 Mont. 63, 181 P 326; Kuphal v. 
Western Montana Flouring Co., 43 
Mont. 18, 114 P 122. 

N. Y.—Simmons v. Sisson, 26 N. Y. 
264; Corn v. Levy, 97 App. Div. 48, 
89 NYS 658, 93 App. Div. 618, 87 
NYS 768; Gordon v. Moore, 59 Misc. 
151, 110 NYS 374; Federal Adv. Agen- 
ey, Ine. v. Rubber, etc., Harness 
Trimming Co., 172 NYS 185; Com- 
mercial Bank v. Sparrow, 2 Den. 97; 
Freeland v. McCullough, 1 Den. 414, 
43 AmD 685; Grannis v. Clark, 8 Cow. 
36. 

N. D.—Birks v. Globe International 
Protective Bureau, 56 N. D. 613, 218 


Surplusage is deemed not to vitiate a 
pleading,*+ and will ordinarily be disregarded,*? un- 
less it constitutes mere matter of inducement,*? or 
has the effect of confusing the issue;** and while it 
may be properly stricken out on motion,?° it does not 
render a pleading subject to a demurrer, either gen- 
Nor will surplusage affect other 
allegations in the pleading which are material and 


Burnap: 


PLEADING 


NW 864. 
Oh.—State v. Mt. 
OhNPNS 317. 
Or.—Siverson v. Clanton, 88 Or. 261, 
MOP RA 988 ibs L051, 
Pa.—Astrich v. Girard F. & M. Ins. 
Co., 138 Pa. Dist. 350. 
Tex.—Wood vy. Sécurity Petroleum 


Vernon, 4 


Co., (Civ. A.) 282 SW 943; Tandy v. 
Fowler, (Civ. A.) 150 SW 4812. 
Wash.—Galbraith v. Devlin, 85 


482, 148 P 589. 

. Va.—Martin v. Martinsburg, 102 
Wr Via 138, 1134 “SH V7 45.0 sblain seeve 
Parkersburg, ete, WR. Coil pWaoViae 
453, 76 SE 843; Union Stopper CON 
McGara, 66 W. Va. 403, 66 SE 698; 
Pennington y. Gillaspie, 63 W. Va. 
541, 61 SE 416; Wheeling Mold, etc., 
Conv; Wheeling Steel, ete., Co., 62 W. 
Wa. 288, 57 Si 826; Patton v. Elk 
River Nav. Com ES W. Va. 259. 

Eng.—Duffield v. Scott, 3 T. R. 374, 
100 Reprint 628. 

32. U. S.—Huntington v. Laidley, 
79 Fed. 865; Murphy v. Byrd, 17 F. 
Cas. No. 9,947b, Hempst. 221. 

Ala.—Corona Coal Co, v. King, 204 
Ala. 223, 85 S 479. 

Cal.—Morloeck v. Fink, 81 Cal. A. 
686, 254 P 578; Wright v. Boggess, 
24 Cal. A. 5aoy L4PeP 1082: 

Colo.—Jenness v. Black Hawk, 2 
Colo. 578. 
peas .—Woodford v. Webster, 3 Day 

Del.—Maclary v. Turner, 14 Del. 
281, 32 A’ 325. 

Ga.—Moore He a een Co. Str 


Ga. 371, 36 SE 

Tll.—Dunham _ v. Black Diamond 
Coal Co.;) 239 TN. 457,° 88 2NEY 2416: 
Miller v. Blow, 68 Ill. 304; Boone v. 
er 8 Ill. 587; Bond v. Betts, 1 Ill]. 

Ind.—Jeffersonville, ete., R. Co. v. 
Lyon, 55 Ind. 477; Blackwell v. Law- 
rence County, 2 Blackf. 143; Ochs v. 
M. J. Carnahan Co., 42 Ind. A. 157, 
76 NE 788, 80 NE 168. 

Iowa.—Chicago, etec., R. Co. v. Phil- 
lips, 111 Iowa 377, 82 NW 787. 

Kan.—Toner v. Conqueror Trust Co., 
126 Kan. 554, 268 P 810; Wilson v. 
National Refining Co., 126 Kan. 139, 
266 P 941; Wendel v. Emerson- 
Brantingham Impl. Co., 112 Kan. 336, 
210 P 1100; Krhut v. Phares, 80 Kan. 
515) 103 (V1. 

Ky.—Arnold, ete., Transfer, etc., Co. 
v. Weisiger, 224 Ky. 659, 6 SW (2d) 
1084; Ross v. Neal, 7 T. B. Mon. 407. 

Me.—Brown vy. Rhoades, 126 Me. 
186, 187 A 58, 53 ALR 834; Bodge y. 
Hull, 59 Me. 225. 

Mass.—Jones v. Dow, 137 Mass. 119. 

Mo.—State v. Allen, 240 SW 117; 
Sturgeon v. Wabash R. Co., (A.) 17 
SW (2d) 616; Warren v. Missouri, 
ete, -BelsiCoy, 196 Mo. A. 549, 196 Sw 
1030; Ridge’ v. Hines, (A.) 189 SW 
606; Brown y. Home Sav, Bank, 5 
Mo. A. 1. 

Mont.—Shelby First State Bank v. 
Stanton, 78 Mont. 503, 255 P 1066; 
Rol v. Stanton, 78 Mont. 494, 254 P 


hac J.—Perrine vy. Farr, 22 N. J. L. 

N. Y.—Byxbie v. Wood, 24 N. Y. 
607; Lester v. Jewett, 11 N. Y. 453; 
Sewall v. Fitz Gibbon, 225 App. Div. 
608, 233 NYS 541; Hewitt v. Farm- 
ers L. &: TT. Co., 204 App. Div. 797, 
198 NYS 744; Weber v. Holbrook, etc., 
Corp., 192 ADP. Div. 93, 182 NYs 466: 
Churchill v. St. George Dev. Co., 174 
App. Div. 1, 160 NYS 357; Villias v. 
Stern, 24% Mise) 380, (53° NYS (i267; 
Keese v. Fullerton, 1 CodeRep 52, 2 


Wash. 
W 


are properly pleaded.*® 
unnecessary or immaterial matter cannot be rejected 
as surplusage where it describes or limits matter 
which is material.*° 
complaint, although superfluous, shows that plaintiff 
has no cause of action, it cannot be rejected, but 
will vitiate the complaint.*? 

[§ 84] b. Particular Matters Constituting. Sur- 


Pree 


[$§ 83-84 


But it has been held that. 


So where an allegation of a 


Edm. Sel. Cas. 16; Freeland v. Mc- 
Cullough, 1 Den. 414, 43 AmD 685; 
Grannis v. Clark, 8 Cow. 36; Vail v. 
Lewis, 4 Johns. 450, 4 AmD 300. 

a: C.—Farrior v. Houston, 95 N. C. 
578. 

Pa,—Fell v. Bennett, 110 Pa. 181, 5 
A 17; Delaware County Trust Co. v. 
Long, 76 Pa. Super. 773. Astrich "Vv. 
Girard F. & M. Ins. Co., 13 Paz Dist. 
350; Markle’s Est., 4 Pa. Dist. 348; 
Stoner v. Hoffer, 5 LancLRev 325. 

S. C—Kennedy v. Richey, 32 S. C. 
L. 4; Robinson y. Cornwell, 18 S. C. 
IB a keh 

Tex.—Turner v. Brooks, 6 Tex. 205; 
Joseph W. Moon Buggy Co. v. Moore- 
Hustead’ Co., (Civ. A.) 196 SW’ 328; 
Littlefield v. Clayton, (Civ. A.) 194 
SW 194 [rev on other grounds 
(Commn. A.) 244 SW 509]. 

Vt.—Thorwarth vy. Blanchard, 86 
Vt. 296, 85 A 6; Curtis v. Watson, 64 
Vt. 536, 25 A 478. 
ateesee ey v. Spicer, 12 Wis. 

Can.—Local Union No. £562 U: Mz. 
W. A. v. Williams, 59 Can. C. 240, 
a2) ae 578; L1919 FS Westwhly 

Ont.—Lyndsay v. Niagara Dist. 
Mut? EY insy ‘Cov, 28-Us (646) Ba'32'62 

33. See infra § 1020. See also in- 
ae § 143. 

4. Walser v. Moran, 42 Nev. 111, 
180 P4927) 130k Ava OS 


35. See infra § 1020. 

36. See infra § 486. 

37. See infra § 486. 

38. Minton v. F. G. Smith Piano 
Co., 36 App. (D. C.) 137, 33 LRANS 
305; Binz v. Tyler, 79 Ill: 248; Illi- 


nois Glass Co. v. Three States Lum- 
ber Co., 90 Ill. A. 599; Wells-Dickey 
Co. v. Embody, 82 Mont. 150, 266 P 


869. 
39. Gray v. Ulrich, 8 Kan. Td 
Boyce v. Cheshire R. Co., 42 N. H. 

[a] “As a general rule, no Rie 
tion which is descriptive of the iden- 
tity of that which is legally essential 
to the claim or charge, can ever be 
rejected; and, if an immaterial al- 
legation limit and confine that which 
is material, the latter can never be 
available to any greater extent; for 
such an averment is always descrip- 
tive. 3 Stark. Ev. 1539-1550. State 
v. Copp, 15 N. H. 212. In other words, 
the substance of the rule is that, un- 
less you may not only reject the im- 
material allegation, but every allega- 
tion or averment which it goes to 
identify by description or to limit or 
define, an immaterial averment can 
not be rejected as surplusage; so 
that, if any material averment is thus 
described, limited or defined, the in- 
dictment, declaration or other plead- . 
ing, must fall without root of the 
immaterial averment.’”’ Boyce v. 
Cheshire R. Co., 

[b] Unnecessary allegations.—A]- 
legations in a petition which, although 
unnecessary, so qualify and restrict 
the other allegations as to show that 
plaintiff's right to relief is barred or 
destroyed, cannot be rejected on de- 
murrer as surplusage. Gray v. Ul- 
rich, 8 Kan. 112. 

40. Freeland v. McCullough, 1 Den. 
(N. Y.) 414, 43 AmD 685; Louthood 
Vv. Cambridge, 95. Vt. 425, 145 AL497; 
or v. Bouchard, 82 Vt. 66, 71 A 


[a] Tllustration—In an _ action 
against a town for personal injuries, 
an allegation that plaintiff gave no- 
tice of the injury, although unneces- 
sary, will vitiate the complaint when 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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plusage may consist of inconsistent matter, if under 
a videlicet,*+ or if it is nonsense;*? matter contained 
in a reply inconsistent with,** or constituting a de- 
parture from,** the complaint; incorrect descriptions 
of parties;*° apparent clerical errors;*® redundant 
matter ;** legal conclusions,‘8 unless obnoxious to a 
statute; *® statements as to the legal effect of an in- 
strument set out in hee verba;>° evidentiary mat- 
ter;°? joinder of unnecessary parties;®2 or a bad 
count or defense joined with a good one.*3 
other hand, it has been held that, where a complaint — 
for money had and received joins a count for conver- 

sion, the court cannot treat the allegation as to con- 

version as surplusage and hold the pleading good as 


PLEADING 


clusions. 


On the | Facts. 


stating an action for money had and received.*4 


such allegation shows that the notice 
was so defective that plaintiff has no 
cause of action. Louthood vy. Cam- 
bridge, 95 Vt. 425, 115 A 497. 

41. Ill. Guschnor y. Keith, 9 Ill. 
A. 416. 

Ind.—Blackwell v. Lawrence Coun- 
ty, 2 Blackf: 143. 

Bane v. Ward, 8 T. B. Mon. 

Mo.—Block v. O’Hara, 1 Mo. 145. 

N. Y.—Lester v. Jewett, 11 N. Y. 
453; Vail v. Lewis, 4 Johns. 450, 4 
AmD 300. 

Consistency or repugnancy gener- 
ally see infra § 92. 

42. Murphy v. Byrd, 17 F. Cas. No. 
9,947b, Hempst. 221 

43. Moss v. Fitch, 212 Mo. 484, 111 
SW 475, 126 AmSR 568. 

44, Smith v. Caster, 41 S. D. 262, 
170 NW 156. 

45. U.S.—Moore vy. Kraft, 179 Fed. 
685, 103 CCA 231. 

Ala.—Lusk v. Britton, 198 Ala. 245, 
73 S 492. 

Ark.—Western Union Tel. Co. v. T. 
C. Davis Cotton Co., 170 Ark. 506, 280 
SW 977. 

Conn.—Woodford v. Webster, 3 Day 
472. 

Ga.—Martin v. Lamb, 77 Ga. 252, 3 
SE 10. 

Ill.—Bond y. Betts, 1 Ill. 205. 

Md.—Wilms v. White, 26 Md. 380, 
90 AmD 113. 

Mo.—Iroquois Mfg. Co. v. Annan- 
ue oes Co., 179 Mo. A. 87, 161 
SW 320. 

N. 7 2Camipbell v. Powers, 155 
App. Div. 862, 140 NYS 675. 

N. C.—Fountain vy. Pitt County, 171 
ING (CP 193, -87"SE 990: 

Oh.—Bowling Green v. C. H. & D. 
Ri Cos, 10° Oh. Cir «Ct 635 4° Oh. ‘Cir. 
Dec. 39. 

Pa.—Com. v. Haffey, 6 Pa. 348. But 
see Skivington v. Palmer, 4 LackJur 
245 (holding that, where plaintiff com- 
plains in an action of trespass against 
defendant, as executor, the descrip- 
tive words cannot, under the act of 
May 25, 1887, be treated as surplusage 
by plaintiff's counsel or by the court, 
as the case develops; at least with- 
out amendment). 

R. I.—Huot v. Osler, 44 R. I. 471, 
118 A 871. 

S. C.—Robinson v. Cornwell, 18 S. 
ron eS 


Tex.—Turner v. Brooks, 6 Tex. 205; 
San Antonio, etc., R. Co. v. Littleton, 
(Civ. A.) 180 SW 1194. 

Wis.—Linden Land Co. v. Milwau- 
kee Electric R., etc., Co., 107 Wis. 493, 
83 NW 851; Magee v. Waupaca Coun- 
ty, 38 Wis. 247; Kimball v. Spicer, 12 
Wis. 668. 

[a] Dlustrations.—(1) In a bill 
for protection of church property 
rights by complainants as majority 
members of the church and also “as 
deacons,” the words “as_ deacons” 
may be construed as surplusage, or 
as merely descriptio persone, and as 
not affecting the right of compiain- 
ants to maintain the bill as members. 
Manning v. Yeager, 201 Ala. 599, 79 
S. 19. (2) The words “a corpora- 


tion,’ appearing in the caption of a 
dompiate: after the name of plain- 
tiff, may be disregarded as surplus- 
age. Iroquois Mfg. Co. v. Annan- 
eee eS Co., 179 Mo. A. 87, 164 


46. Jenness v. Black Hawk, 2 
Colo. 578; Dauchey Co. v. ‘Warney, 
105 Mise. 470, 173 NYS 530; Yakima 
Valley Bank, CtCi, | COW eve Yakima 


County, 149 Wash. 552, 271 P 820. 

Generally see infra § 101 

47. I11l.—Miller v. Blow, 68 Ill. 304; 
Young v. Gower, 88 Ill. "A. 70. 
WMO te v. ‘Neal, (aT. Ba Mon: 

Me.—Hartford F. Ins. Co. v. Ste- 
vens, 123 Me. 368, 123 A 38. 

N. Y.—Levine v. Hogan-Levine Co., 
200 App. Div. 487, 193 NYS 226; 
Gordon v. Hyman, 129 Misc. SD Ly 221 
NYS 429. 

N. C.—Tyler v. Hilton Lumber Co., 
LGb Ni C2163 s 8h (SEP 13 95 
Retiea's So gaeaet J generally see infra § 

48. U. S.—vVictor American Fuel 
Co. v. Eidson, 237 Fed. 999, 150 CCA 
649; Denver v. Home Sav. Bank, 200 
Fed. 28, 118 CCA 256 [aff 236 U. S. 
101, 35 SCt 265, 59°L. ed. 485]. 

Ala.—Preston Motor Sales Co. v. 
Preston Motor Corp., 207 Ala. 177, 92) 
S 418; Birmingham R., ete., Co. v. 
Littleton, 201 Ala. 141, 77 S 565. 

Cal.—Poorman v. Mills, 35 Cal. 118, 
95 AmD 90; Lehner v. McLennan, 54 
Cal. A.-491,_ 202 P. 41; 

Colo.—Gwillim v. Asher, 71 Colo. 
143, 204 P 609. 

Ga.—Southern Wood Preserving 
Co. v. Resaca Lumber Co., 29 Ga. A. 
501, 116 SE 32. 

Ill—Macaulay v. Jones, 295 Ill. 
614, 129 NE 520; Ettinger v. Norton, 
Tw ieleree orles 

Ind.—Evansville Gas, 
Robertson, 55 Ind. A. 3538, 100 NE 
689; Hamilton Nat. Bank v. Nye, 
37 Ind. A. 464, 77 NE 295, 117 AmSR 


333. 
137 Mass. 


Mass.—Jones v. Dow, 
Mo.—Cartright v. McDonald Coun- 


etces) CO. Ve 


119. 


ty, 5 SW (2d) 54; De Runtz v. St. 
Louis Police Relief Assoc., 180 Mo. 
A. 1, 162 SW 1053; Truel v. Mis- 
souri;ete.; R. Co, 1437 Mo. A. 380; 
128 SW 223. 

Mont.—Wells-Dickey .Co. v. Em- 


hoe: 82 Mont. 150, 266 P 869. 
N. J.—Belvidere Water Co. v. Bel- 

videre,. 88 N.' J. L. 696, 92 A 364, 

N. Y.—Conselyea v. Swift, LOSeIN te 
604, 9 NE 489; Halbe v. Adams, 172 
App. Div. 191, 158 NYS 384; Halbe 
v. Adams, 172 App. Div. 186, 158 NYS 
380 [aff 155 NYS 995]; Bernstein v. 
Jacobson, 129 Misc. 401, 221° NYS 
453; Castiglione v. Austro American 
SS. Co., 87 Misc. 288, 149 NYS 898 
[rev on other grounds 180 App. Div. 
354, 167 NYS 989]; Uintah Basin 
Producing, ete., Co. v. Campbell, 178 
NYS 373 ae 


Oh.—State  v. 
OhNPNS 317. 

Okl.—Lawton Pressed Brick, etc., 
Co. v. Ross-Kellar Triple Pressure 


*Ry FRED G. KRIVONOS (§§ 85-103). 


Vernon, 4 
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Effect of statute prohibiting pleading of legal con- 
In some jurisdictions where the statute 
provides that a pleading shall not contain inferences 
or conclusions of law,°° it has been held that a con- 
clusion of law may not be disregarded as mere sur- 
plusage,°® and a pleading containing nothing but a 
conclusion of law may be stricken out.°* 

[§ 85] G. Form and Language of Allegations**® 
—1. Pleading According to Legal Effect; Ultimate 
Common-law pleading demands that facts be 
pleaded according to their legal effect or operation ; see 
but the codes by express provisions require only a 
plain and concise statement of the facts upon which 
the pleader relies.°° Although there is authority that 


Brick Mach. Co., 33 Okl. 59, 124 P 43, 
49 LRANS 395. 

Tex.—Hidalgo County Water Impr. 
Dist; INowe2 Vv. a rar a (Commun. 
A.) 11 SW (2d) 506 

Wash.—Neeson v. Smith, 47 Wash. 
306,°92- P1312 

But see infra text and note 56. 

[a] Incorrect legal conclusions 
may be considered surplusage if the 
pleading is otherwise sufficient. 
Smith v. Kennedy, 214 Ala. 427, 108 
S 564; Southern Wood Preserving 
Co. v. Resaca Lumber Co., 29 Ga. A. 
501, 116 SE 32; Greentree v. Rosen- 
stock, 61 N. Y. 583 [aff 34 Super. Ct. 
505]; Collins v. Bryan, 40 Tex. Civ. 
A. 88, 88 SW 4382. 

[b] An allegation of duty in a dec- 
laration may be treated as surplus- 
age; for, if the particular facts re- 
cited raise the duty, the allegation 
is unnecessary, and, if they do not, 
it is unavailing. Ruch v. Aurora, 
etc:,. R. ‘Co.,7150' Wl: tA. 329 ‘pet for 
certiorari stricken out 243 Ill. 474, 
90 NE 924]; Millville Gas Light Co. 
v. Sweeten, 75 N. J. L. 23, 68 A 1067. 

Pleading conclusions of law gen- 
erally see supra §§ 17-19 


49. See infra text and note 56. 
50. See supra § 74. 
51. Cal.—Arthur v. Graham, 64 


Cal. A. 608, 222 P 371. 


Tll.— McKaig v. Appleton,’ 289 Ill. 
301, 124 NE 596. 

Miss.—New York L. Ins. Co. v. 
Brame, 112 Miss. 828, 73 S 806, 


LRAI1918B 86. 

Mo.—Hoffman vy. 
Boat, etc, Coz; 
Wyler Vv. Ratican, 
SW 155. 


Philip A. Rohan 
A.) 294 SW 1758; 


50 Mo. A. 474, 1381 

N. C.—Farrior v. Houston, 95 N. 
C5 t8: : 

Pleading matters of evidence gen- 
erally see supra § 16. 

52. Tate v. Douglas, 113 N. C. 190, 
18 SE 202. 


53. Ark.—McDaniel v. Grace, 15 
aan 465; Kellogg v. Miller, 6 Ark. 


Ga.—Jones v. Lavender, 55 Ga. 228. 

Ill.—Schlatter v. Triebel, 208 Ill. A. 
504 [Laff 284 Ill, 412, 120 NE 289]. 
a ey vy. Brown, 13 Ind. 
et .—Penniman v. Winner, 54 Md. 

N. Y.—Robinson v. Brown, 166 N. 
YE T5959 NG a7 Te 

Wash.—Times Pub. Co. v. Everett, 
9 Wash. 518, 37 P 695, 483 AmSR 865. 

54. Jones v. Winsor, 22 8S. D. 480, 
118 NW 716. 

55. See statutory provisions. 

56. Kennedy v. Scranton R. Co., 29 
Pa. Dist. 751; Lutz v. Wright, 28 Pa. 
Dist. 32. 

See infra § 990. 

58. In particular actions 
cross references supra p 26. 

59. 1 Chitty Pl. (16th Am. ed) p 
260; Stephen Pl. (Andrews’ ed) p 390. 

60. See code provisions. 

[a] Code rule stated: “The Code 
provides that the cause of action 
shall be plainly and concisely stat- 
ed, but this does not mean that es- 


— 


see 


88 [49 C.J.] 


the codes require that the facets upon which the plead- 
er relies must be stated according to their legal ef- 
fect,®1 the prevailing view is that since the adoption 
of the codes the legal effect of facts need not be 
stated in pleading,®? and it has generally been held 
that in most cases the pleader will be permitted at his 
option to state the facts upon which he relies either as 
they actually exist or according to their legal ef- 
Thus it is sufficient to allege the facts upon 
which the pleader relies according to their legal ef- 
fect,®* or to state the facts as they exist plainly and 
concisely ;°* but in pleading in either of these styles 
the facts, and not mere evidence of the facts, must 
The rule permitting pleading according 
to legal effect has been applied among other in- 
stances, to allow the pleading of the legal effect of a 
verbal contract,®’ or of a written instrument,®* or the 


fect.®? 


be stated.®° 


PLEADING 


fact.*° 


eral. 


allegation of the act of the servant or agent of a 


sential fullness of statement shall be 
sacrificed to conciseness, but that all 
the facts going to make up the cause 
of action must be stated as plainly 
and concisely as is consistent with 
perfect accuracy, and that no mate- 
rial allegation should be omitted. 
Looseness in pleading and inadequacy 
of allegation are as much condemned 
by the present code of procedure as 
they were under the former strict 
and exacting system of the common 
law. It is form and fiction that have 
been abolished, but the _ essential 
principles of good pleading have been 
retained.’ Hartsfield v. Bryan, 177 
IN. €..166; 169, 98: SE 379. 

[b] A lengthy complaint covering 
thirty-one pages of the printed ab- 
stract, from which it is difficult to 
determine the controversy, is not a 
“simple and concise statement of 
facts’”” as required by the code. Pa- 
eific Export Lumber Co. v. Clatskanie 
State Bank, 127 Or. 204, 270 P 499. 

Matters of evidence in pleading 
see supra § 16. 

Pleading ultimate facts see infra 
text and notes 72, 73. 

Use of English language under rule 


see infra § 96. 
61. Driesbach v. Beckham, 178 
Ark. 816, 12 SW (2d) 408; Ellis v. 


Fordyce First Nat. Bank, 163 Ark. 
471, 260 SW 714. 

62. Page v. Freeman, 19 Mo. 421; 
Hemmingway v. Poucher, 98 N. Y. 
281; Rowley v. Swift, 67 Hun 95, 
22° NYS 35: 

63.- New York News Pub. Co. v. 
National SS. Co., 148 N. Y. 38, 42 NE 


514; Kromau v. Weisburg, 151 App. 
Diy. (355, 135 NYS 404; eKee v 
Jessup, 62 App. Div. 143, 70 NYS 
796; Thayer v. Cable, 19 App. Div. 


558, 46 NYS 850 [aff 165 N. Y. 632 
mem, 59 NE 1131 mem]; Lynch v. 
Second Ave. R. Co., 7 App. Div. 164, 
39 NYS 1108; Rosenbaum v. New 
York, 59 Misc. 30, 109 NYS 775. See 
Rockhill Country Club Co. v. Nix, 
(Tex. Civ. A.) 198 SW .155 (where 
facts are pleaded fully, it is not nec- 
essary to state their legal effect). 
64. Pomeroy Salt Assoc. v. Speed, 
207 Ky. 348, 269 SW 346; Gordon v. 
Bleeck Auto. Co., (Mo. A.) 233 SW 
265; Sultan of Turkey v. Tiryakian, 
213 N. Y. 429, 108 NE 72; Rochester 
RR. Coun. Robinson, 133) Nay. +242; 30 


NE 1008; Brown v. Champlin, 66 N. 
Y. 214; Dobbins v. Delaware, etc., 
RiaCos. 10s App., Divi2 132) 163 UN YS 


849 [aff 227 N. Y. 565 mem, 124 NE 
897 mem]; Kunz v. Bosselman, 131 
App. Div. 288, 115 NYS 650; McKee 
v. Jessup, 62 App. Div. 143, 70 NYS 
796; Gleitsman v. Gleitsman, 60 App. 
Div. 371, 70 NYS 1007; Peo. v. Wood- 
beck, 55 App. Div. 277, 67 NYS 38; 
Lynch vy. Second Ave. R. Co., 7 App. 
Div.) 1645.39 NYS 11033, Doherty... v; 
Shields, 86 Hun 303, 33 NYS 497: 
Thayer v. Gile, 42 Hun 268, 5 NYSt 
103; Stein v. Lyon, 98 Misc. 687, 163 


NYS 380; Rosenbaum v. New York, 
59 Misc. 30, 109) NYS 775; bauneyv. 
155 Wis. 347, 145 NW US ior ao} 
55: Schmidt Ve SOINt School 
No. 4, 146 Wis. 635, 132 NW 
583; Printice v. Nelson, 134 Wis. 456, 
114 NW 830; South Milwaukee Co. v. 
Murphy, 112 Wis. 614, 88 NW 583, 58 


LRA 82. 

[a] In Connecticut (1) under 
rules of court, acts and contracts 
may be stated according to their le- 
gal effect (Pascucci v. Rossi, 91 Conn. 
598, 101 A 22; Griswold v. Branford, 
80 Conn. 453, 68 A 987), (2) but in 
so doing the. pleading should be such 
as fairly to apprise the adverse party 
of the state of facts which it is in- 
tended to prove (Pascucci v. Rossi, 
supra). 

{b] Facts which are inferable 
with reasonable certainty, when stat- 
ed according to their legal effect, if 
so alleged, do not render a pleading 
bad upon a challenge for insufficien- 
cy, although it may be open to a mo- 
tion made to make more definite and 


certain. Laun v. Kipp, 155 Wis. 347, 
145 NW 183, 5 ALR 655; Schmidt v. 
Joint School Dist. No. 4, 146 Wis. 


635, 132 NW 583; South Milwaukee 
Co. v. Murphy, 112 Wis. 614, 88 NW 
583, 58 LRA 82, 

[ec] Matters of mixed law and 
fact.—(1) “Matters of mixed law and 
fact, the ultimate of which is, in a 
broad sense, a fact, may be pleaded 
according to their legal effect.” Laun 
Vi Kipp, 15.5 4Wis) 347, 35.09 4 bo INIW. 
133; °5: ALR, 6553; Schmidt jv. .Joint 
School Dist. No. 4, 146 Wis. 635, 132 
NW 583, 584, (2) Obvious matters 
of mixed law and fact, when pleaded 
in their legal effect, will be regarded 
as matter of fact. Laun v. Kipp, 
supra; Schmidt v. Joint School Dist. 
No. 4, supra. 

{d] Where the ultimate fact is 
brought into existence by a series of 
acts and events, it is sufficient to 
plead the detail acts according to 
their legal effect, and when so plead- 


.ed the complaint is not obnoxious to 


a demurrer, but at most only to a 
motion to make it more. specific. 
Printice v. Nelson, 134 Wis. 456, 114 
NW 830 

{e] Conspiracy.—A petition may 
effectively charge a conspiracy with- 
out a direct charge thereof, if facts 
alleged in their legal effect consti- 
tute such charge. Pomeroy Salt 
Assoc. v. Speed, 207 Ky. 348, 269 SW 
346. And see Conspiracy §§ 215, 216. 

[f] Ownership.—An averment 
that plaintiffs, as assignees of a judg- 
ment, claim the business and assets 
of a firm as formerly constituted, 
and as such original and continuing 
partners, successors, and assignees, 
are the owners of, and entitled to col- 
lect, a judgment in favor of the firm, 
is a sufficient averment of owner- 
ship. McKee v. Jessup, 62 App. Div. 
143, 70 NYS 796. 


[§§ 85-86 


person as the act of the person himself.*® 

Ultimate facts. 
by plain and concise allegation of facts’® are con- 
strued to require the pleading of the ultimate facts 
merely, as distinguished from evidentiary fact 
Ultimate facts of necessity are conclusions drawn 
from intermediate and evidentiary facts,’? or alle- 
gations of mixed law and fact;**® but legal conclu- 
sions?# cannot be pleaded as ultimate facts.7° 
allegation in a pleading of cireumstances which may 
point to an ultimate fact, but which do not necessa- 
rily do so, does not amount to an averment of such. 


The code provisions for pleading 


g,71 


The 


[§ 86] 2. Directness and Positiveness—a. In Gen- 
To obviate indefiniteness or uncertainty,*’ the 
essential facts of a cause cf action or defense should 
be directly and unequivocally alleged,7* and where 


Legal conclusion distinguished 
from pleading according to legal ef- 
fect see supra § 18. 

65. Raiche v. Morrison, 37 Mont. 
244, 95 P 1061; National Citizens’ 
Bank v. Toplitz, 178 N. Y. 464, 71 
NE 1; Hemmingway v. Poucher, 98 
N.Y; 281; Peo. v. Ryder, AZ N.Y. 
433; Allen v. Patterson, 7 N. Y. 476, 
Seld. 32, 57 :AmD 542; Rowley v. 
Swift, 67 Hun, 95, 22 NYS 35; Simser 
v. Cowan, 56 Barb. (N. Y.) 395; Betts 
Vv. Bache, 22) N.avYe: Saperis.014sjar4 
AbbPr 279 [aff 23 HowPr. 197]. 


66. See supra § 
Ultimate facts see infra text and 
notes 70-76. , 
67. See Contracts § 831. 
§ nod See supra § 73; and Contracts 


Pleading in actions based upon par- 
ticular classes of contracts or obliga- 
tions see cross references supra p 26. 

69. See Agency § 610; Master and 
Servant § 1576. 

70. See supra text and note 60. 

71. See supra § 16. 

72. Western Travelers’ Acc. As- 
soc. v. Munson, 73 Nebr. 858, 103 NW 
688, 1 LRANS 1068. 

Conclusion of law and conclusion 
oF fact distinguished see supra § 


73. Boswell v. Security L. Ins. Co., 
13 OhNPNS 364; Laun v. Kipp, 155 
Wis. 347, 145 NW 183, 5 ALR 655; 
Schmidt v. Joint School Dist. No. 4, 
146 Wis. 635, 1832 NW 583. And see 
supra note 64 [ec]. 

74. See supra §§ 17-70. 

75. Washington Dredging, ete., Co. 
v. Cannel Coal Co., 45 Wash. 462, 88 
P 8386 (where it was alleged that a 
person was entitled to purchase cer- 
tain tidelands, as owner of the up- 
lands, the uplands of which he was 
the owner should be stated). 

76. Stead v. Curtis, 205 Fed. 439, 
123 CCA 507 [app dism 239 U. S. 634 
mem, 36 SCt 221 mem, 60 L. ed. 478 


mem]. 

77. See infra § 90. 

78. U. S.—Strout v. United Shoe 
Mach. Co., 195 Fed. 318. 


Ala.—American Tie, ete., Co. v. 
Naylor Lumber Co., 190 Ala. 319, 67 
S 246; Black v. W. T. Smith Lum- 
ber Co., 179 Ala. 397, 60 S 154; Gads- 
den First Nat. Bank v. Steiner, 168 
Ala, 243, 53 S 172; Maryland Fidel- 
ity, etc, Co. v. Walker, 158 Ala. 129, 
48 8 600; Daniels v. Carney, 148 Ala.’ 
81, 42S 452, 7 LRANS 920, 121 AmSR 
34, 12 AnnCas 612. 

‘Ark.—Ex p. State, 15 Ark. 263. 

Cal.—Burkett v. Griffith, 90 Cal. 
ree 27 P 627, 25 AmSR 151, 13 LRA 


Colo.—lIlfeld v. Ziegler, 40 Colo. 401, 
91 825, 

Fla.—Williams vy, Pringle, 61 Fla. 
485, 54 S 452. 

Ga.—Houston v. Garrett, 143 Ga, 
549, 85 SE 692. 

1i1.— McPhail Vv. Peoy 160) 511k 


$$$ LSS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


77, 


§ 86] 


the averments of a pleading are qualified,?® condi- . 
tional, contingent, or conjectural,’° it will be held 
Both at common law and under the 
codes** matters of substance must be pleaded in posi- 


ifcudiciont: 


43 NE 382, 52 AmSR 306. 

Ind.—Langsdale v. Woollen, 
Ind. 78, 21 NE 541. 

Iowa. Simons v. Petersberger, 171 
Iowa 564, 151 NW 392. 

Kan.—Atchison, Cte; «Rit CO Ast= 
chison Grain Co., 70 P 933, 68 Kan. 
585, 75 P 1051, 1 AnnCas 639. 

Ky. —Blackburn v. Bevins,-223. Ky. 
389, 3 SW (2d) 762; Oldham y. Mount 
Sterling Tmprs'Ooyhl03> Kyi 529 1/45 
SW 779, 20 KyL 207. 

La.—McCloskey v. New Orleans 
Brewing Co., 128 La. 197, 54S 7 

Mass.—Mountford v. Cea. “Ss. 


120 


Co., 202 Mass. 345, 88 NE 782. 
one Se betened v. Blake, 11 Minn. 
Mont.—Cook vy. Galen, 83 Mont. 334, 
Bie Pp a 0. 
H.—Cassidy v. Richardson, 74 
Nie Ni 221, 66 A 641. 
N. J.—Gray Ve-Gray, NJ. Eq. 561, 


123 ae 361. 
N. Y.—Clark v. Dillon, 97 N. Y. 
370, 15 AbbNCas 261; Commercial 


Exch. Bank vy. Woodward, 198 App. 
Div. 769, 191 NYS 51. 

Oh.—Pike Gounty, cCt40f . CxaBisiy. 
Sergeant, Wright 482. 

Okl.—Emmerson v. Botkin, 26 Okl. 
218, 109 PP 531,-,. 138° AMSR. 953, .29 
LRANS 786. 

Or.—Graham v. Corvallis, ete., R. 
Cod, Ti On v40 1,042 =P il 4; 
oad v. Arnold, 18 Pa. Dist. 

Tex.—Kessler v. Yoakum First Nat. 
Bank, 21 Tex. Civ-7A. 98, 51 SW 62. 

Vt.—Currier vy. King, 81 Vt. 285, 69 
A 873. 

Va.—Eaton vy. Moore, 111 Va. 400, 
69 SE 326. 

W. Va.—Gould v. Coal, etc., R. Co., 
74 W. Va. 8, 81 SE 529. 

Wyo.—Hazard Powder Co. v. Vol- 
ger, 3 Wyo. 189, 18 P 636. 

Allegations on information and he- 
lief see infra § 163. 

79. Simons v. Petersberger, 171 
Towa 564, 151 NW 392; Mountford v. 
Sarasin SS. Co., 202 Mass. 345, 88 NE 

fa] “If.“—(1) In an action for 
defamation of plaintiff's credit, an 
answer, alleging that ‘all communi- 
eations, if any, made by defendant” 
were privileged, is a qualified aver- 
ment, and raises no issue. Simons 
v. Petersberger, 171 Iowa 564, 151 NW 
392. (2) An answer, stating that, if 
plaintiff shows that at. the time of the 
act complained of she was a pas- 
senger on defendant’s steamship, de- 
fendant will show that she was suf- 
fering from trachoma, a dangerous 
contagious disease, and that defend- 
ant ejected her from its steamer 
therefor, is fatally defective for want 
of a positive averment. Mountford 
v. Cunard SS. Co., 202 Mass. 345, 88 
NE 782. 

80. Strout v. United Shoe Mach. 
Co., 195 Fed. 313; Atchison, etc, R. 
Co. v. Atchison Grain Cor, 70 P 933, 
68 Kan. 585, 75 P 1051, 1 AnnCas 


639; Byington v. Saline County, 37 
Kan. 654, 16 P 105; Cassidy v. Rich- 
ardson, TAN Wa EL eo 66ie Ate OAL; 


Stroock Plush Co. v. Talcott, 129 App. 
Div. 14, 113 NYS 214. 

Facts so alleged are not admitted 
by failure to deny them see infra § 


342. 

81. Cook vy. Galen, 83 Mont. 334, 
272: P2560. 

325 UniSs—U., oS. Shipping | Bd: 


Emergency Fleet Corp. v. Levensaler, 
290 Fed. 297; Strout v. United Shoe 
Mach. Co., 195 Fed. 313; Ryland v. 
Hollinger, 117 Fed. 216, 54 CCA 248. 

Ala.—Smith v. Smith, 216 Ala. 570, 
114 S 192; Richards v. Richards, 98 
Ala. 599, 12 S 817; Highland Ave., 
etc oR. LCOS. Vs Dusenberry, 94 Ala. 
413, 10 S 274. 

Cal.—Philbrook v. Randall, 195 Cal. 
95, 231 P 789; Silvers v. Grossman, 


PLEADING 


183 Cal. 696, 192 P 534; Burkett v. 
Gritith, “905 Cali 532) 27%) Ue. 52%) 25 
AmSR 151, 183 LRA 707; Johnson v. 
Fletcher, (A.) 274 P 1001; Brown 
v. Sweet, (A.) 272 P 614; Reid v. 
Kerr, 264 iCal sA® Tiv.220) Poss; los 
Angeles Humane Soc. v. Adler, 46 
Cali 7 AL 85; 188. P 182705) Ahlers vs 
Smiley, 11 Cal. A. 343, 104 P 997. 
Colo.—tIlfeld  v. Ziegler, 40 Colo. 
401,192 By 825: 
Fla.—Chase v. Atlantic Coast Line 
R. Co. 94 Mla 922,115 ‘S) 1857* Flor- 
ida East Coast R. Co. v. Peters, 72 
Fla. 311, 73 S 151, AnnCas1918D 121; 
Williams v. Pringle, 61 Fla. 485, 54 
45 
Ga.—Houston v. Garrett, 143 Ga. 
549, 85 SE 692; Maynard v. Armour 
Fertilizer Works, 138 Ga. 549, 75 SE 
582300 Jones, Ne Kimbrough, HO 7 Ga. 
638, 74 SK 59; Thompson vy. Chats- 
yeas Bank, 30 Ga. A. 443, 118 SEH 
Tll—McPhail v. Peo. 160 Ill. 77, 
43 NE 382, 52 AmSR 306; Rose v. 
Mutual L. Ins. Co., 144 Ill A. 434 
[aff 240 Ill. 45, 88 NE 204]. 
Ind.—Gardner v. Bluffton, 173 Ind. 
Aad tO 9s INE 6: -8'53,.01 90) NE 898, 
AnnCas1912A 713; Wabash R. Co. 
v. Beedle, 173 Ind. 437, 90 NE 760; 
Cleveland, ete., R..Co. v.. Perkins, 
171 Ind. 307, 86 NE 405; Chicago, etc., 
Re Conv. McCandish, 167 Ind. 648, 79 
NE 903; Pittsburgh, CLC ee On Ve 
Peck, 165 Ind. 537, 16 NE 163; La 
Porte Carriage Co. v. Sullender, 165 
Ind. 290, 75 NE 277; Greenfield Gas 
Co. v. Trees, 165 Ind. 209, 75 NE 2; 
Malott v. Sample, 164 Ind. 645, 74 
NE 245; McElwaine-Richards Co. v. 
Wall, 159 Ind. 557, 65 NE 753; Langs- 
dale v. Woollen, 120 Ind. 78, 21 NE 
541; Indiana, etc., R. Co. v. Adam- 
son, 114 Ind. 282, 15 NE 5; Avery v. 
Dougherty, 102 Ind. 443, 2 NE 123, 
52 AmR 680; Carter v. Richart, 65 
Ind. A. 255, 114 NE 110; Pittsburg, 
CLC edt. COw Vi Houst; 253ind, A... 90, 
99 NE 493; McCowen v. Gorman, 51 
Ind. A. 523,-100 NE 31; Cleveland, 
etc.,.R. Co. v. Colson, 51 Ind: A. 225, 
99 NE 433; Cleveland, etc., R. Co. v. 
Stevens, 49 Ind. A. 647, 96 NE 493; 
Toledo, ete., R. Co. v. Lander, 48 Ind. 
A. 56, 95 NE 319; I. F. Force Handle 
Co. v. Hisey, (A.) 94 NE 229; Holli- 
day, etc., Co. v. O’Donnell, 44 Ind. A. 
647, 90 NE 24; McEwen v. Hoffman, 
42 Ind. A. 202, 85 NE 364; Wabash R. 
Co. v. Reynolds, 41 Ind. A. 678, 84 
NE 992; South Bend Chilled Plow 
wes vy. Cissne, 35 Ind. A. 373, 74 NE 
Ky.—Blackburn v. Bevins, 223 Ky. 
389, 3 SW . (2d)  762;...Simpson | v. 
Adams, 127 Ky. 790, 106 SW 819, 32 
KyL 617. 
Me.—Jones v. Briggs, 125 Me. 265, 
P32A., 817. 
Mass.—Atwood v. Caswell, 19 Pick. 


493. 
Minn.—Taylor v. Blake, 11 Minn. 
55: 

Mont.—Cook v. Galen, 83 Mont. 334, 
272 P 250; State v. State Bd. of Ex- 
aminers, 74 Mont. 1, 238 P 316; Strick- 


lin v. Chicago, etc., R. Co., 59 Mont. 
SiO Usp tade tcioos 
N. J.—Gray v. Gray, 95 N. J. Eq, 


561, 123 A 361. 
N. 


Y.—Title Guarantee, etc., Co. 
v. New York, 205 N. Y. 496, 99 NE 
160; Thompson v. Read, 63 Misc. 


235, 118 NYS 452. 
Oh.—Cincinnati, etc., R. Co. v. Ur- 
bana Third Nat. Bank, 1 Oh. Cir. Ct. 
GOs (Ohi Cir, Dees, 109. 
Okl.—Emmerson vy. Botkin, 26 Okl. 
218, . 109 -P 534,138 AmSR 953,, 29 
LRANS 786. 
Or.—Graham v. Corvallis, ete., R. 
Cow iOreadns wl 2 pT U4: 
Pa.—Klein vy. Scranton Coal Co., 4 
LackJur 325. 
Tex.—Street y. J. I. Case Thresh- 
ing Mach. Co., (Civ. A.) 188 SW 725; 
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tive and direct terms,’? and they should not be left 
to be deduced by argument®* or reference.** 
also been held that material facts should not be left 
to deduction by conjecture®® or inference,*® but there 


It has 


Kessler v. Yoakum First Nat. Bank, 
21. Tex. Civ. A. 98, 51 SW 62. 


Vt.—Currier v. King, 81 Vt. 285, 
69 A 873. 

Va.—Eaton v. Moore, 111 Va. 400, 
69 SE 326. 


W. Va.—Gould v. Coal, etc., R. Co., 
74.W. Va. 8, 81 SH -529. 

Wyo.—Hazard Powder Co. v. Vol- 
ger, 3 Wyo. 189, 18 P 636. 

{a] Reason for rule.—‘“‘The rule 
requires the facts to be stated by 
direct averment so that the party 
who is to answer may understand the 
specific acts of remissness with 
which he is charged and that ma- 
terial issues may be framed for trial.” 
Stricklin v. Chicago, ete., R. C 
Mont. 367, 370, 197 P.839. 
effect Highland Ave., etc., i 
Dusenberry, 94 Ala. 413, 10 S 274. 

Participial averments see infra § 
88 text and notes 16-20. 

83. U.S. Shipping Bd. 
Fleet Corp. v. Levensaler, 290 Fed. 
297; Gadsden First Nat. Bank v. 
Steiner, 168 Ala. 243, 53 S 172; Bur- 
kett va. Griffith, 907 Cab 532, 2 kee 
527, 25 AmSR 151, 13 LRA 707; Ahlers 
v. Smiley, 11 Cal. A. 348, 104 P_.997; 
Hazard Powder Co. v. Volger, 3 Wyo. 
TS95 Us PGs. 

NuRT Aten eas pleading see infra § 


84. Silvers v. Grossman, 183 Cal. 
696, 192 P 534; Burkett v. Griffith, 90 
Cal..532; 542) 27) P 527, 25 AmSR 151, 
lie AL IRIA, 107; Donley' v. West, (Cal. 
AS). 8;9 VP. 1052; Los Angeles Humane 
ve v. Adler, 46 Cal. “A. 35, 188 P 

“Whatever is an essential element 
to a cause of action must be presented 
by a distinct averment, and cannot 
be left to an inference to be drawn 
from the construction of a document 
attached to the complaint.” Burkett 
v. Griffith, supra. 

[a] “A recital in an exhibit, or in 
a document incorporated into a plead- 
ing, cannot take the place of a neces- 
sary averment of facts.’’ Donley vy. 
West, (Cal. A.) 189 P 1052, 1058. 

Effect of filing or attaching ex- 
hibits generally see infra § 882. 

85. Wabash R. Co. v. Reynolds, 41 
Ind. A. 678, 84 NE 992. 

SOUS Ue Shipping Bad. 
Emergency Fleet Corp. v. Levensaler, 
290 Fed. 297; Northwestern Cons, 
Milling Co. v. Rosenberg, 277 Fed. 
245 [aff 287 Fed. 785]; Strout v. 
United Shoe Mach. Co., 195 Fed. 313; 
Ryland v. Hollinger, 117 Fed. 216, 54 
CCA 248. 

Ala.—Smith v. Smith, 216 Ala. 570, 
114 S 192; American Tie, etc., Co. v. 
Naylor Lumber Co., 190 "Ala. "319, 67 
S 246; Gadsden First Nat. Bank v. 
Steiner, 168 Alas) 243° 53 Spurge 
Maryland Fidelity, ete., Co. v: Walker, 
158 Ala. 129, 48 S 600; Daniels v. Car- 
ney, 148 Ala. 81, 42 S 452, 7 LRANS 
920, 121 AmSR 34, 12 AnnCas 612; 
ectaa de v. Richards, 98 Ala. 599, 12 

7 


Cal.—Burkett  v. Griffith, 90 Cal. 
532,27 P 527, 25 AmMSR 151, 13 LRA 


Emergency 


707; Brown v. Sweet, (A.) 272 P 
614; Ahlers v. Smiley, 11 Cal. A. 
343, 104 P 997. 


Ga.—Maynard v. Armour Fertilizer 
Works, 138 Ga. 549, 75 SE 582. 

Ind.——Gardner v. Bluffton, L738, ind, 
ABA a SOusarIN Hi wat SOMsee sO Ome ANE ee OSs 
AnnCas1912A (Obese Wabash R. Cone 
Beedle, 173 Ind. 437, 90 N® 760; Cleve- 
land, etce., R. Co. v. Perkins, 171 Ind. 
307, 86 NE 405; Chicago, ete, R. Co. 
v. McCandish, 167 Ind. 648, 79 NE 903; 
Pittsbungeh,..ete, .. Cor iwv...Peck,. 165 
Ind. 537, 76 NE 163; La Porte Car- 
riage Co. v. Sullender, 165 Ind. 290, 
75 NE 277; Malott v. Sample, 164 Ind. 
645, 74 NE 245; McElwaine-Richards 
Co. <v. (Wall; 159 Ind. 557; 65 NE 753; 
McCowen v. Gorman, 51 Ind. A. 523, 
100 NE 31; Cleveland, etc., R. Co. v. 


90 [49 C.J] 


is also authority that the pleader need not state facts 
which are necessarily to be implied from those di- 
rectly alleged,’* or those which may be implied fairly 
or by reasonable intendment from the facts stated.*® 
Further, it is not sufficient to allege that facts are 
“alleged” to exist,°® or that they are “claimed” to 
Nor should facts be set forth by.innuendo.°+ 
Matter pleaded with a videlicet, when material, has 
been regarded as a direct and positive averment, 
which may be traversed,°®” but there is authority that 
an allegation under a videlicet is not a positive alle- 
gation®? upon which the pleader intends to rely,°®* 
and that such an averment is insufficient where a 


exist.9° 


positive allegation is required.®® 


[§ 87] b. Hypothetical Pleading.®® 
rule requiring positive and direct allegations,®* hy- 


Colson, .51t Ind. A.225, 99 NE, 433% 
Cleveland, ete., R. Co. v. Stevens, 49 
Ind. A. 647, 96 NE 493; I. F.. Force 
Handle Co. v. Hisey, (A.) 94 NE 229; 
Holliday, ete., Co. v. O’Donnell, 44 
Ind. A. 647, 90 NE 24; South Bend 
Chilled! Plow Co. v. Cissne, 35 Ind. 
Asi 3y 44 INE.282, 

Ky.—Blackburn v. Bevins, 223 Ky. 
389, 3 SW (2d) 762. 

La.—McCloskey v. New Orleans 
Brewing Co), 128 Lan, 197, 564.8 738. 
Auk tego v. Caswell, 19 Pick. 


peg oon v. Blake, 11 
Tex.—Street v. J. I. Case Thresh- 
ing Mach. Co. (Civ.-A.) 188 SW 725; 
Kessler v. Yoakum First Nat. Bank, 
Ziemex., Cive A. 98.051 -SIW, 62! 

Va.—Haton v. Moore, 111 Va. 400, 
69 SE 326. 

Wyo.—Hazard Powder Co. v. Vol- 
ger, 3 Wyo. 189, 18 P 6386. 

Ont.-—Jones v. Hamilton, 3 U. C. 
Ql By weno. 

87. See supra § 15. 

88. Construction of pleadings to 
include facts implied by reasonable 
intendment see infra § 106. 

89. Ex p. State, 15 Ark. 263; By- 
ington v. Saline County, 37 Kan. 654, 
HERR S105: 


Minn. 


90. Ritzwoller v. Lurie, 176 App. 
Div. 100, 162.NYS 475. 
91. Holliday, ete., Co. v. O’Don- 


nell, 44 Ind. A. 647, 90 NE 24; Pike 
County Ct. C. Pl. v. Sergeant, Wright 
(Oh.) 482. 

92. Ladue v. Ladue, 16 Vt: 189. 

Allegation of venue in complaint 
see infra § 138. 

take of videlicet generally see infra 


93. St. Charles v. Stookey, 154 Fed. 
772, 85 CCA 494; Brown v. Berry, 47 
175; Columbia Three Color Co. 
v. Attna L. Ins. Co., 183 Ill. A. 384; 
Steele-Wedeles Co. v. Shoodoc Pond 
Packing Co.,.153 Tl. A. 576; Rose v. 
Mutual L. Ins. Co., 144 Ill. A. 434 
[aff 240 Ill. 45, 88 NE 204]. 


94. Columbia Three Color Co. v. 
Zeina, Tin Ins. .Co., 183) Tl, gAl 384: 
Rose v. Mutual L. Ins. Co., 144 Ill. 


A. 434 [aff 240 Ill. 45, 88 NE 204]. 
Nature and purpose of allegations 
wader, videlicet generally see infra § 


Steele-Wedeles Co. v. Shoodoc 
53) SecA bic Gr 


8. 
95. 
Pond Packing Co., 


[a] Time.—To allege a date under 
a videlicet is not to make a positive 
averment as to time, and such an 
allegation is insufficient where a posi- 
tive averment is required.  Steele- 
Wedeles Co. vy. Shoodoc Pond Pack- 
ing Co., 153 Ill. A. 576; Rose v. Mu- 
tual L. Ins. Co., 144 Ill. A. 434 [aff 
240 Ill. 45, 88 NE 204). 

Allegation of time in complaint see 
infra § 154. 

96. Giving color in pleading see 
Color § 2. 

97. See supra § 86. 

98. Colo.—lIlfeld vy. Ziegler, 40 Colo. 


PLEADING 


pothetical pleading is generally bad;°* but in some 
instanees to allow a defendant to plead all his de- 
fenses,?® or where a defendant ean conscientiously 
plead several defenses under oath only in that form,* 
or where he has no knowledge or information con- 
cerning the matters alleged in the complaint suffi- 
cient to form a belief,? it may be permitted. There 
is also authority that a defense may be hypothetically 
predicated upon a fact alleged in the complaint.” 
The remedy for hypothetical pleading under the code 
procedure is a motion to make more definite and cer- 
tain,* or a motion to strike,® although in some cases 
a demurrer has been held proper.® 


At common law 


the remedy was a demurrer.’ 


Under the 


, 


401, 91 P 825. 

Ga.—Ellis v. Jones, 144 Ga. 120, 86 
SE 317; Jones v. Kimbrough, 137 Ga. 
638, 74 SE 59. 

No Y¥.—Stroock Plush! (Gon iv.) Tal= 
cott, 129 App. Div. 14, 113 NYS 214; 
Goodman v. Robb, 41 Hun 605, 5 NYSt 
242; Abt-Bernot, Inc. v. Holland- 
American Line, 126 Mise. 7, 211 NYS 
736; -Washington Dean Co. v. Nip- 
pon Yusen Kaisha, 125 Misc. 855, 211 


NYS 737; Saleeby v. New Jersey 
Cent. R. Co., 40 Misc. 269, 81 NYS 
903; Wies v. Fanning, 9 HowPr 543. 


Oh.—Cincinnati, etc., R. Co. v. Ur- 
bana Third Nat. Bank, 1 Oh. Cir. Ct. 
199, 1 Oh. Cir. Dec. 109. 

Or.—Gardner v. Portland, 95 Or. 
378, 187 P 3806; Churchill v. Meade, 
92° Or. 626, 182 PP. 368. 

Eng.—Griffiths v. Eyles, 1 B. & P. 
413, 126 Reprint 983. 

Que.—Dagenais v. Dorval, 12 Que. 


Preis 

fa] “Would;”’ “would not.”’—(1) 
The allegation in a complaint of what 
“would” or “would not’ have been 
done is hypothetical, and does not con- 
stitute issuable fact, and is imma- 
terial. Gardner v. Portland, 95 Or. 
378, 187 P 306. (2) An averment that 
a party “would not” have done a 
hypothetical act presents no issuable 


matter; for it cannot be proved or 
refuted. Churchill v. Meade, 92 Or. 
626, 182 P 368. 


99. McKasy v. Huber, 65 Minn. 9, 
67 NW 650; Del Rosario v. Rosaly, 27 
Porto Rico 98; Meagher v. Meagher, 
2 Que. Pr. 94. 

1. Urquhart v. Powell, 54 Ga. 29; 
Dovan v. Dinsmore, 83 Barb. (N. Y.) 
86, 20 HowPr 508; Ketcham v. Zerega, 
1 BY D. Smith CN. Ye)? 5535 

2. Dovan v. Dinsmore, 33 Barb. 
CN. Y.) 86, 20 HowPr 503; Brown v. 
Ryckman, 12 HowPr (N. Y.) 313. 

Gag Alb SRE ChiSonelaa hd! = COwny,. 
Whitehead Bros. Co., 127 Misc. 558, 
217 NYS 418. 

4. See infra § 1030. 

5. See infra § 974 et seq. 

6. See infra § 478. 

7. See infra § 478. 

8. See supra § 86. 

9. U. S.—Groton Bridge, etce., 5 
v. American Bridge Co., 151 Fed. 871. 

Cal.—Philbrook v. Randall, 195 Cal. 
95, 231 P 739; Silvers v. Grossman, 
183 Cal./.696,-192 P5384) ‘Burkett’ y, 
STIMith Lo OM Cal "532, 02 GPa, Bib 
AmSR» 161, 13 LRA-707%; Shafer -v. 
Bear River, etc., Water, etc., Co., 4 
Cal. 294; Johnson y. Fletcher, (A.) 
274 P 1001; Reid v. Kerr, 64 Cal. A. 
117, 220 P 688; Los Angeles Humane 
Soc. v. Adler,’ 46 Cal: A. 35, 188 P 


827. 
Colo.—Ilfeld v. Ziegler, 40 Colo. 
401, 91 BP 825; Leadville Water Co. 


v. Leadville, 22 Colo, 297, 45 P 362; 
Rocky Mountain Fuel Co. v. Kovaies, 
26 Colo. A. 554, 144 P 863. 
Ind.—Gardner v. Bluffton, 173 Ind. 
0 NE 


454, 89 ' NE 853, 49 898, 
AnnCas1912A 713; Wabash R. Co. v., 
Beedle, 173 Ind. 4387, 90 NE 760; 


Cleveland, etc., R. Co. v. Perkins, 171 


[§ 88] c. Recital. 
directly,’ and not by way of recital,® and this rule is 


Material facts must be alleged 


Ind. 307, 86 NE 405; Chicago, etc., R. 
Co. v. Lain, 170 Ind. 84, 838 NE 632; 
Chicago, etc., R. Co. v. Barker, 169 
Ind. 670, 88 NE 369, 17 LRANS 542, 
14 AnnCas 375; Greenfield Gas Co. v. 
Trees, 165 Ind. 209, 75 NE 2; Malott 
v. Sample, 164 Ind. 645, 74 NE 245; 
McElwaine-Richards Co. v. Wall, 159 
Ind. 557, 65 NE 753; Erwin v. Cen- 
tral Union Tel. Co., 148 Ind. 365, 46 
NE 667, 47 NE 6638; Indiana, ete., R. 
Co. v. Adamson, 114 Ind. 282, 15 NE 
5; Jackson School Tp. v. Farlow, 75 
Ind. 118; Cleveland, etc., R. Co. v- 
Colson, 51. Ind. Av 2255-99" NE) *4335 
Cleveland, etc., R. Co. v. Stevens, 49 
Ind. A. 647, 96 NE 493; Toledo, etc., 
R: Co. v. Lander; '48 Ind! -A. "56; 95 
NE _ 319;. Evansville Electric R. Co. 
v. Folz, 47 Ind. A. 58, 93 NE 866; 
Holliday, ete., Co. v. O’Donnell, 44 
Ind. A., 647, 90 NE -24; Corbin Oil 
Cae v. Searles, 36 Ind. A. 215, 75 NE 


Minn.—Hall v. Williams, 13 Minn. | 


260; Taylor v. Blake, 11 Minn. 255. 

Mont.—Cook y. Galen, 83 Mont. 334, 
272) P. 250. ¢ 

N. Y.—Thompson v. Read, 63 Misc.. 
235,°118 INYS 452: 

Okl.—Emmerson v. Botkin, 26 Okl. 
218, 109 P5315 138) Aam'SR 9535 429 
LRANS 786. 

Or.—Graham y. Corvallis, éte., R. 
Go.) TL. Or) 477; 142. BP. 774, 1706 [auot 
Cyc]. 

Pa.—Klein v. Scranton R. Co., 4 
LackJur 325. 

W. Va.—Spiker v. Bohrer, 37 W. Va. 
258, 16 SE 575; Battrell v. Ohio River 
R. Co., 34 W. Va. 232, 12 SE 699, iL 
LRA 290. 

“A recital is not a statement but 
is introductory to a statement.” Cook 
v. Galen, 83 Mont. 334, 339, 272 P 250 


‘[quot Blisson Code Pl® (3d ed) p 464]. 


[a] Allegations held not recitals. 
—(1) The term “without,” as used 
in an averment that building material 
was suffered to remain ina street aft- 
er night “without” being guarded, is 
a direct averment that no guards or 
lights were placed around the ob- 
struction, and the pleading did not 
merely recite such facts, the word 
“without” being synonymous with 
“not being.’ La Porte v. Osborn, 43 
Ind. A. 100, 86 NE 995. (2) Where 
it was averred that, while plaintiff 
was driving along the street, without 
Knowledge of an obstruction, and 
without being able to see it, the 
horses ran against the same, the facts 
are directly averred, and the matters 
following the word “without” are not 
mere recitals. La Porte: v. Osborn, 
supra. (3) In a complaint by plain- 
tiff contracting to purchase property 
against a vendor undertaking to hold 
the premises harmless from a lien 
of judgment, to recover the amount 
necessary to redeem the land from 
sale under a judgment execution, an 
allegation that the judgment became 
a lien on lands “then owned by” the 
judgment debtor was not a mere re- 
cital, but was sufficient to allege the 
ownership and the lien of judgment. 


Cs TE ee a a aes GS aL a a a ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[9§ 86-88 


: 


§§ 88-90] a 


not changed by the code provisions for plain and con- 
cise statement of the facts upon which the pleader 
Both at common law and under the codes,1* 
facts which constitute the gravamen of the charge 
must be stated by positive averment,!? and such 
facts cannot. be alleged with a quod cum.!° But facts 
which are alleged by way of inducement merely, and 
are not of the ‘eist of the action, may be alleged with 
Nor does it seem to have been deemed 
a defect in a declaration on contract at common law 
that the averments were made under a whereas, at 
Although there is au- 
thority that the participial form of averment does 
not amount to a direct statement of material facts, 
still, in some jurisdictions, the rule requiring direct 
and positive allegations!’ has been relaxed,!8 so that 
a fact averred by means of participial phrases is 
given the same force and effect as if directly stated.1® 


relies.1° 


a quod cum.!* 


least on general demurrer. 


Cook v. Galen, 83 Mont. 334, 272 P 
250. (4) Clauses introduced by the 
relative pronoun ‘‘which” are not nec- 
essarily recitals, since they are not 
merely descriptive, for the pronoun 
“which” is often treated as the equiv- 
alent of the two words “and it.” 
Bishop v. Wheeling Mold, ete., Co., 
$2 W. Va. 637, 96 SE 1020. 

Demurrer because of piogene by 
way of recital see infra § 4 

10. Toledo, etc.,, R. Co. i ahaer 
48 Ind. A. 56, 95 NE 319. 


11. Cook vy. Galen, 83 Mont. 334, 
272 -P 250: 
12. Spiker v. Bohrer, 37 W. Va. 


258, 16 SE-575. 
text and note 82. 

13. Cook v. Galen, 83 Mont. 334, 
272 P 250° (dictum); Gould v. Coal, 
etc., R. Co., 74 W. Va. 8, 81 SE 529; 
Spiker v. Bohrer, 3? W. Va. 258,. 16 
SE 575; Battrell v. Ohio River R. 'Co., 
34 W. Va. 232, 12 SE 699, 11 LRA 290. 
But see Coffin v. Coffin, 2 Mass. 258 
(where a declaration commencing 
“for that whereas’ was held good 
after verdict). 

[a] “Quod cum” in pleading means 
“for that whereas.” * Cook v. Galen, 
83 Mont. 334, 272 P 250; Spiker v. 
Bohrer, 37 W. Va. 258, 260, 16 SH 575 
[quot Bouvier L. D.]. 

14. Falconer v. Campbell, 8 F. 
Cas. No. 4,620, 2 McLean 195; Bat- 
trell v. Ohio River R. Co., 34 W. Va. 
232, 12 SE 699, 11 LRA 290; Upper 
Canada College, etc. v. Boulton, 2 U. 
Cae PY (Ont) 2326: 

15. Ring v. Roxbrough, 2 Cromp. 
& J. 418, 149 Reprint 177. 

16. Thompson v. Read, 63 Misc. 
235, 118 NYS 452. 

[a] Tllustration.—W here, in an ac- 
tion for slander, the pleading alleged 
that ‘‘the foregoing words being spo- 
ken” in the presence of certain per- 
sons, by. the use of the word ‘‘be- 
ing” it is not stated that the slan- 
derous words were spoken in the pres- 
ence of the parties named, but that 
fact is assumed, and the pleading is 
subject to demurrer. Thompson v. 
Read, 63 Misc. 235, 118 NYS 452. 

17. See supra § 86. 

18. Fauvre Coal Co. v. Kushner, 
188 Ind. 314, 123 NE 409; Darter v. 
Grubb, 56 Ind. A. 206, 102 NE 843; 
Toledo, etc., R. Co. v. Lander, 48 Ind. 
A. 56, 95 NE 319; Battrell v. Ohio 
River R. Co., 34 WwW. Va. 282, 12 -SH 
699, 11 LRA 290. See Cook v. Galen, 
83 Mont. 3345339 waite .Pu250 The 
same rule fas to allegations by way 
of recital] has been carried into Code 
pleading > but not . with’ ‘the 
strictness exacted at common law’’). 

19. Fauvre Coal Co. v. Kushner, 
188 Ind. 314, 123 NE 409; Darter v. 
Grubb, 56 Ind. A. 206, 102 NB 843; 
Toledo, Cte, Rig CO:- Ve Lander, 48 Ind. 
A. 56, 95 NE 319; Cook v. Galen, 83 
Mont. 334, 272 P 250; Battrell v. Ohio 
River R. Co., 34 W. Va. 232, 12 SE 
699, 11 LRA 590. But see Evansville 
Electric R. Co. v. Folz, 47 Ind, A 


And see supra § 86 


PLEADING 


sufficient.2° 


58, 93 NE 866, 868 (‘“‘Participles do not 
contain the asserting element of a 
verb, and cannot be properly used 
in making a direct averment’’). 

20. Gundersheimer vy. Earnshaw, 
13 App. (D. C.) 178; Posterne v. Han- 
son, 2 Saund. 51, 85 Reprint 652. 

21. Argumentative denial see infra 
§§ 326, 327, 328 et seq. 

22. U. S.—Pendleton County  v. 
AIM s LSM VW le a gee 2Ob, at OO Deas 
Hutchinson vy. Kansas Bitulithic Co., 
239 Fed. 659, 152 CCA 493; O’Keefe 
v. Staples Coal Co., 201 Fed. 135; 
Sovereign Bank of Canada v. Stan- 
ley, 176 Fed. 743; Groton Bridge, etc., 
Co. v. American Bridge Co., 151 Fed. 
871; Mower v. Burdick, 17 F. Cas. 
No. 9,890, 4 McLean 7. 

Ala.—Black v. W. T. Smith Lum- 
ber Co., 179 Ala. 397, 60 S 154; Gads- 
den First Nat. Bank vy. Steiner, 168 


Ala. 248, 53 S 172;, Rake v. Pope, 
7 Ala. 161; Mauldin vy. Mobile Branch 
Bank, 2 Ala. 502. 


Ark.—Lawson v. State, 9 Ark. 9. 
Bag .—Levinson v. Schwartz, 22 Cal. 
Conn. —Snelling v. Merritt, 85 Conn. 


83, 81 A 1039. 

Del.—Dixie Guano Co. v. Alpha 
Process Co., 28 Del. 277, 92 A 1013; 
Peace v. Lewis, 28 Del. 213, 91 A 

Fla.—Sewell v. Huffstetler, 83 Fla. 
629, 93 S 162; Atlantic Coast Line R. 
Co. v. Crosby, 53 Fla. 400, 43 S 318; 
Peacock v. Feaster, 51 Fla. 269, 40 
S 74; Hubbard vy. Anderson, 50 Fla. 
19s 3 On Obl Olle 

Ga.—Thomas v. Siesel, 2 Ga. A. 663, 
58 SE 1131. 

Ida.—Norris v. Glenn, 1 Ida. 590. 

Ill.—Cobb v. Heron, 180 Ill. 49, 54 
NE 189; Wadhams v. Swan, 109 Ill. 
46; Strader v. Snyder, 67 Ill. 404; 
Knoebel vy. Kircher, 33 Ill. 308; Rose 
v. Mutual L. Ins. Co., 144 Ill. A. 434 
[aff 240 Ill. 45, 88 NE 204}. 

Ind.—Sapirie v. Collins, 70 Ind. A. 
529, 122 NE 679; Headley v. Indian- 
apolis Southern R. Co., 58 Ind. :A. 
592, 108 NE 593. 

Ky.—Blackburn v. Bevins, 223 Ky. 
389, 3 SW (2d) 762 

La. —McCloskey v. New Orleans 
Brewing Co., 128 La. 197, 54 S 738. 

Md.—Eastern Adv. Co. v. McGaw, 
89 Md. 72, 42 A 923; Mitchell v. Wil- 
liamson, 6 Md. 210. 

Mass.—Atwood v. Caswell, 19 Pick. 


493; Gardner v. Webber, 17 Pick. 
407; Thayer v. Brewer, 15 Pick. 217. 
Mich.—Peo. v. Baker, 219 Mich. 
629, 190 NW 273. ‘ 
bs -Minn. -—Taylor v. Blake, 11 Minn. 
5 
1 Miss. 


Miss.—Moore v. Mickell, 


Lane H.—Quimby v. Melvin, 28 N. H. 
N. J.—Salt TS, pe Nat. Bank vy. 
Hendrickson, 40 N. J. L. 52. 
N. M.—Walters us Battenfield, 21 
N. M. 413, 155 P 721; Conklin v, Cun- 
ningham, 7 N. H. 445, 38 P 170. 
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The participial form of averment in an affidavit is 


[§ 89] d. Argumentative Pleading.?! Facts should 
not be alleged argumentatively?? for the reason that, 
When so alleged, no material issue can be raised re- 
specting them.” 
no more permissible under the codes than it was at 
common law,?* and pleadings which violate this rule 
are generally held bad,?° although there is authority 
that, under the codes, a pleading consisting of state- 
ments which are argumentative and deficient in tech- 
nical language is sufficient where the substance of 
averments requisite at common law may be fairly 
gathered from its allegations.?°® 
pleadings are subject to attack by motion,?* or by 
general?’ or special?® demurrer, but not at the trial.*° 

[§ 90] 3. Certainty, Definiteness, and Particular- 
ity®1—a. In General. 


Such pleading has been held to be 


Argumentative 


Material facts in a pleading 


N. Y.—Commercial Exch. Bank v. 


Woodward, 198 App. Div. 769, 191 
NYS 51; Williams v. Crary, 5 Cow. 
Aa Kennedy v. Strong, 10 Johns. 
wat C.—Moseley v. Hunter, 25 N. C. 

Oh.—Cincinnati, Ete, okie 1s CO7 ive 


Ward, 5 Oh. Dec. (Reprint) 391, 5 
AmLRee 372. 

Pa.—Hauser v. York Water Co., 
258 Pa. 381,123. A” 330; 

Philippine.—Palma v. Judge Taya- 
bas Ct. of First Instance, 36 Philip- 
pine 544. 

Vt.—Currier v. King, 81 Vt. 285, 
69 A 873; Walker v. Wooster, 61 Vt. 
BEN pe A 792; Blood v. Adams, 33 


Va.—Awtrey v. Norfolk, ete., R. Co 
ha Va. 284, 93 SE 570, LRA1918D 
oe 

W. Va.—American Button — Hole 
Overseaming Sewing Mach. Co, v. 
Phe 35° W.. Val 647,714" SH S19. 

n 
HYELSS, SLI OMe a 625 111 Reprint 1124. 

Man.—Vulcean Iron Works v. Winni- 
peg Lodge No. 122, I. A. M., 16 Man. 
207, 4 WestLR 313. 


HEN B.—Bennett v. Cody, 35 N. B. 

Ont.—Harris v. Fraser, 12 U. C. Q. 
BY 402; Rees _v.o Dick; ‘T'Un C.’ Q. Be 
496; Campbell v. Black, 4 U. C. Q. 
B. 488; Smith v. Oates,»4-U. C. Q: 
B. 185; Monaghan v. Hayes, c Me Cee 
Cc. P. 1; Hall v. Searlett? 1.00.4 Co: 
P. 354; Switzer v. Ballinger, Ds) Bigs; 
C., P..338. 

[a] Evasiveness.—Western R. Co. 
Vv... elaimty\ SL6085A lant “59 9 See Ore Sano: 
Levinson v. Schwartz, "22 Cal. 229; 


Sewell v. Huffstetler, 83 Fla. 629, 93 
S 162; Thomas v. Siesel, 2 Ga. A. 
663, 58 SE 1131; Norris v. Glenn, 1 
Ida. 590; Hayley v. Kiernan, 6 Ky. 
Op. 193; McBean v. Richey, 5 Ky. 
Op. 146; Straus v. American Pub- 
lishers’ Assoc., 96 App. Div. 315, 89 
NYS 172; Hauser v. York Water Co., 
278 Pa. 387, 123 A 330; Merriman vy. 


Diamond, 52 Ont. L. 354, [1923] 3. 
aes 1091; Jones v. Hamilton, 3 


7 
23. Taylor v. Blake, 11 Minn. 255; 

Moseley v. Hunter, 25 Nv iG 1543: 

24. Burkett v. Griffith, 90, ‘Cal. 532, 

27 P 527, 25 AmSR 151, 13 LRA 707. 
25. Moulton v. Doran, 10 Minn. 67; 

Thompson v. Munger, 15 Tex. 523, 

65 AmD 176. 

26. Zabraskie v. Smith, 13.N. Y, 

322, 64 AmD 551. 

27. See infra $§ ane 1030. 
28. See infra § 4 

29. See infra § cee 

30.. See infra §§ 1242, 1279. 
31. Cross references: 

Amendment of uncertain pleading see 
infra § 682. 

Certainty in pleading in particular 
actions and proceedings see cross 
references supra p 26 

Certainty in plea of confession and 
avoidance see infra § 6. 
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must be alleged with certainty,®? clearness,** accu- 
racy,** and precision,®® without ambiguity of mean- 
ing,°?° and with such definiteness as to leave no room 
for doubt as to the exact matters pleaded.*? 


Raising question of uncertainty by: 
Demurrer or exceptions see infra 
§ 475 


Motion see infra § 1030. 

Test of sufficiency of declaration see 

infra § 142. 

Use of videlicet see infra § 98. 

32. U. S.—Hart v. Rose, 11 F. Cas. 
No. 6,154a, Hempst. 238. 

Ala.—Smith v. Smith, 216 Ala. 570, 
114 S 192; Gilliland v. Order of R. 
Conductors, 2106, Adal T3N 1129S 6225; 
Mutual L. Ins. Co. Vv, Witte, 190 Ala. 
327, 67 S 268; Woodward Iron Co. v. 
Marbut, 183 Ala. 310, 62 S 804; Bir- 
mingham R., ete., Co. v. Nicholas, 181 
Ala. 491, 61 S 361; Weller v. Camp, 
169 Ala. 275, 52 S 929, 28 LRANS 
1106; Kennedy v. McDiarmid, 157 Ala. 
496, 47 S 792; Scharfenburg v. New 
Decatur, 155 Ala. 651, 47 S95; Rich- 
ards v. Richards, 98 Ala. 599, 12,°8 
817; Chapman v. Weaver, 19 Ala. 
62160 Posey “v.. “Hairs 12" Alas 567; 
Howze v. Powers, 16 Ala. A. 373, 77 
S 985; Argo v. Sylacauga Mercantile 
Co., 12 Ala. A. 442, 68 S 534 

Ark.—Kansas City Southern R. Co. 
v. Leslie, 112 Ark. 305, 167 SW 83, 
AnnCasi1915D 834 [rev on other 
grounds 238 U. S. 599, 85 SCt 844, 59 
L. ed. 1478]. 

Cal.—Philbrook y. Randall, 195 Cal. 
952305 P1739. 

Fla.—Woodcock v. Wilcox, 122 S 
789; Florida East Coast. R. Co. v. Pe- 
COLES pe ale law Coste TS we Ag dco We, 
AnnCasi1918D 121; Florida East 
Coast R. Co. v. Knowles, 68 Fla. 400, 
67 S 122; St. Petersburg First Nat. 
Bank v. Ulmer, 66 Fla. 68, 638 S 145; 
Hillsborough ‘Grocery Co. v. Leman, 
62 Fla. 208, 56 S 684; Seaboard Air 
Line R. Co. v. Rentz, 60 Fla. 429, 54 
S 13; Southern Home Ins. Co. v. Put- 
nal, 57 Fla. 189, 49 S 922. 

Ga.—Cedartown Cotton, etc., Co. v. 
Miles, 2 Ga. A. 79, 58 SE 289. 

Ill. Hansberry v. Holloway, 332 
Ill. 334, 163 NE 662. 

Ind.—Terre Haute Electric Co. v. 
Roperts; ssn, bl, OT NE 94d 
Carter v. Richart, 65 Ind. A. 255, 114 
NE 110; Southern R. Co. v. French 
Lick, 52 Ind. A. 447, 100 NE 762; 
Grand Trunk Western R. Co. v. Por- 
ter, 49 Ind. A. 692, 97 NE 1040; Evans- 
ville, ete., Tract. Co. v. Spiegel, 49 
Ind. A. 412, 94 NE 718, 97 NE 949; 
Holliday, etc., Co. v. O’Donnell, 44 
Ind. A. 647, 90 NE 24; Huntington v. 
Stuver, 41 Ind. A. 171, 83 NE 518. 

Iowa.—McCrary v. Lake City Elec- 
tric Light Co., 139 Iowa 548, 117 NW 
964. 


Ky.—Bickel Co. Vv. Wright, 180 Ky. 
181, 202 SW 672 

Me.—Sessions ‘y. Foster, 123 Me. 
466, 123 A. 898; Ferguson v. National 
Shoemakers, 108 Me. 189, 79 A 469. 

Md.—Cecil Paper Co. v. Nesbitt, 
117 Md. 59, 83 A 254; Scott v. State, 2 
Md. 284. 

Mass.—Dunn v. E. E. Gray Co., 254 
Mass. 202, 150 NE.166; Davis v. H. 
Ss. & M. WwW. Snyder, Inc., 252 Mass. 
20, 147 NE 30. 

Mich. —Heyman y. Covell, 36 Mich. 
157. 

Mo.—Sidway v. Missouri Land, etce., 
Co., 163 Mo. 342, 63 SW 705. 

Mont.—Burke v. Inter-State Sav., 
ete., Assoc., 25 Mont. 315, 64 P 879, 
87 AmSR 416. 

IN. od— birch: ve. sang, 71 N.S.) 
3:9 Zar b9) RACIAL 

N. Y.—FKiske v. Bailey, 51° N.Y. 
150; Mattoon v. Ives, 169 App. Div. 
830, 155 NYS 679; Carpenter vy. Alex- 
ander, 9 Johns. 291; Ward vy. Clark, 
2 Johns. 10, 3 ‘AmD 383. 

N. C.—-Moseley v. Hunter, 25 N. C. 
543. 


PLEADING 


Both 


Oh.—Cincinnati, etc., R. Co. v. Ur- 
bana Third Nat. Bank, 1’ Oh. Cir. Ct. 
LOSI eOhmiGire=Dec, W097 

Okl.—Wrightsman Petroleum Co. v. 
Nesbitt, 101 Okl. 48, 222 P 957. 

Pa.—Clark vy Lindsay, 7 Pa. Super. 
oe Ide v. Booth, 8 Pa. Co. 499; Busch 

Calhoun, 8 Del. Co. 38. 

R. I.—Davis v. Smith, 26 RPT 129; 
58 A 630, 106 AmSR 691, 66 LRA 478. 

Tex,—Negociacion Agricola v. Love, 
(Civ. A.) 220 SW 224. 

Vt.—Kenney v. Howard, 67 Vt. 375, 


31 A 850. 
Va.—Eaton v. Moore, 111 Va. 400, 
69 SE 326. 


Wash.—Hastings Vv. Anacortes 
Packing Co., 29 Wash. 224, 69 P 776. 
. Va. Vv. Peabody Ins. 
Co., 10 W. Va. 507, 27 AmR 582. 


Wis.—Fowler v. Colton, 1 FPinn. 

Eng.—Molly v. Lewers, L. R. 12 
IY 3i9e 

N. B.—Ladds v. Vernon, 14 N. B. 


350. 

Ont.—Jones v. Hamilton, 3 U. C. Q. 
BLOF 
Re ee te v. Montreal, 8 Que. Pr. 

[a] “Vague and general allega- 
tions in pleadings are not to be en- 
couraged. Pleaders should be pinned 
down as much as possible to spe- 
cific facts. This clarifies the_ sit- 
uation, simplifies the issues, and min- 
imizes the work on the day of trial.” 
Mattoon vy. Ives, 169 App. Div. 830, 
832, 155 NYS 679. 

33. Cal.—Philbrook v. Randall, 195 
Cailhino b seolen Eanoor 

Fla.—Florida East Coast R. Co. v. 
Peters. uu a. erode how ogee LO, 
AnnCas1918D 121; Florida East Coast 
R. Co. v. Knowles, 68 Fla. 400, 67 
S 122; Seaboard Air Line R. Co. v. 
Rentz, 60 Fla. 429, 54 S-13. 

Hawaii.—Ross v. Preferred Acc. 
Ins. Co., 28 Hawaii 404. 

Mo.—Clark v. King, 178 Mo. A. 
381, 162 SW 669. , 

N. C.—Oates v. Gray, 66 N. C. 442. 

Pa.—Young vy. Geiske, 209 Pa. 515, 
58 A 887; Thorne v. Irving, ete., 
Mfg. Co., 66 Pa. Super. 121; Kidd v. 
Arnold, 18 Pa. Dist. 462. 

[a] Mere formless memoranda are 
not sufficient. Clough v. Crossman, 
47 Me. 349; Oates. vi. Gray,' 66 N: ‘C: 
442; Scranton vy. Hull, 3 LackLegN 
(Pa.) 

34 Cullen v. Stough, 258 Pa. 196, 
101 A 937; Negociacion Agricola v. 
Love, (Tex. Civ. A.) 220 SW 224. 

35. Gilliland v. Order of R. Con- 
ductors, 216 Ala. 18, 112 S 225; Mu- 
tual L. Ins. Co. v. Witte, 190 Ala. 
3827, 67 S 2638;° Kennedy v. McDiar- 
mid, 157 Ala. 496, 47 S 792; Scharfen- 
burg v. New Decatur, 155 Ala. 651, 47 
S 95; Chapman v. Weaver, 19 Ala. 
626; Howze v. Powers, 16 Ala. A. 
373, 77 S 985; Argo v. Sylacauga Mer- 
cantile Co., 12 Ala. A. 442, 68 S 534; 
Florida Hast Coast R. Co. v. Peters, 
72 Fla. 311, 73 S 151, AnnCas1918D 
L21; Florida East Coast R. Co.. v. 
Knowles, 68 Fla. 400, 67 S 122; Sea- 
board Air Line R. Co. v. Rentz, 60 
Bae ZO 4 (Sonlon) \OLrK wvien icles nliee 
Mo. A. 381, 162 SW 669; Long v. Le- 
high Coal, etc., Co., 292 Pa. 164, 140 
A 871; Young v. Geiske, 209 Pa. 515, 
58 A 887; Thorne vy. Irving, etc., Mfg. 
Co., 66 Pa. Super. 121; Kidd vy. Ar- 
nold, 18 Pa. Dist. 462. 

36. Ala.—Gilliland v. Order of R. 
Conductors, 216 “Ala. 13, 112 S 225; 
Scharfenburg v. New Decatur, 155 
Ala. 651, 47 S 95; Howze vy. Pow- 
ers, 16 Ala. A. 373, 77:)S,.985; Argo 
v. Sylacauga Mercantile Co., 12 Ala. 
A. 442, 68 S 534. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 90 


at common law and under the codes?® material al- 
legations must be made so distinetly as to be fully 
understood by the other party,®® by his counsel,*® by 


e 

Conn.—Miller v. Cross, 73 Conn. 
538, 48 A 213. 

Fla.—Hazen v. Cobb- Vaughan Mo- 
tor Co., 96 Fla. 151, 117 S 853. 

Ga.—Thomas v. Siesel, 2 Ga. A. 
663; 58 SE 1131. 

Hawaii.—Ross v. Preferred Ace. 
Ins. Co., 28 Hawaii 404. 

wags careuaw v. Press, 63 Ill. A. 

Ont. aie Von Hamitton,g ts | U.ees 
QB. ae: 


What constitutes ambiguity see in- 
fra text and note 66. 

37. McCrary v. Lake City Elec- 
ude Light Co., 139 Iowa 548, 117 NW 

38. Reid v. Lyttle, 150 Ky. 304, 150 
SW 357 (so stating). 

39. Ala.—National L., etc., Ins. Co. 
v. Winbush, 215 Ala. 349, 110 s Wile 
Mutual L. Ins. Co. v. Witte, 190 Ala. 
327, 67 S 263; Birmingham R., etc., 
Con wa Nicholas, 181 2Alay 490 6S 
361; Alabama Great Southern R. Co. 
Vv. Cardwell, tol. Ala 274) bbs Sieecor 
Weller v. Camp, 169 Ala. 275, 52 $s 
929, 28 LRANS 1106; Stewart v. Har- 
grove, 23 Ala. 429; "Mead v. Hughes, 


15 Ala. 141, 1 AmR 123; Posey v. Hair, , 


12 Ala. 567. 
Ark.—Davis v. Calvert, 17 Ark. 85. 
BR ee v. Gregory, 40 Cal. 
Fla.—Florida Bast Coast R. Co. v. 


“Peters;72Ela. 3141, .73 S 151; Ann€as 


1918D L2i. 

Ga. 27 .Ga. .378; 
Cedartown Cotton, ete., Co. v. Miles, 
2,Ga; A. 79,58 SE 289. 

Ind.—Stonsel v. Abrams, 7 Blackf. 


516; Evansville, etc., Tract. Co. v. 
Spiegel, 49 Ind. A. 412, 94 NE 718, 
97 NE 949. 


Ky.—Reid v. Lyttle, 150 Ky. 304, 
150 SW 357; Hayley v. Kiernan, 6 
Ky. Op. 193. See Lockart v. Roberts, 
3 Bibb 361 (a conclusion from a state- 
ment of facts that the writing is not 
his deed is not sufficient as:a gen- 
eral plea of non est factum). 


Me.—Sessions v. .Foster, 123 Me, 
466, 123 A 898; Ferguson v. Nation- 
108 Me.. 189, 79 A 


al Shoemakers, 
469. 


Md.—Cecil Paper Co. v. Nesbit, 117 
Md. 59, 83 A. 254. 
1 Mich. 


Aor age .—Porter vy. Kimball, 
Charleston Hill 
Nat. Mines, 50 Nev. 99, 251 P 721, 
256 P 1058. 
N. Y.—International R. Co. v. Jag- 


gard, 204 App. Div. 67, 197 NYS 384; 
Gelston Ver eurr) 2 Johns. 482. 


Nev.—Bowers v. 


Pa.—Com. v. Meadville Tel. Co., 
inv PaeDistis 3a: 
Tex.—Thompson v. Munger, 15 Tex. 


423, 65 AmD 176; North America In- 
demn. Ins. Co. v. Jones, (Civ. A.) 299 
SW 674; Warren v. La Salle Co., 
(Civ. A.) 262 SW 527. 

Vt.—Cloutier v. Devereaux, 100 Vt. 
187, 1836 A 28; Briggs v. Mason, 31 


Witri 433; 
Va.—Lane Bros. Co. v. Seakford, 
Wash. 


106 Va. 98, 55 SE 556. 
Wash.—Roeder v. Brown, 1 

gal 112; Meeker v. Wren, 1 Wash. T. 
W. Va.—Robbins v. Baltimore, ete., 

R. Co., 62 W. Va. 535, 59 SH 512. 
Ont.—McGilvray v. McDonnell, Tay- 

lor 139. 

eye: .—Jones v. Montreal, 8 Que. Pr. 


40. National L., etc, Ins. Co. v. 
Winbush, 215 Ala. 349, 110 S 571; 
Mutual L. Ins. Conny, Witte, 190 Ala. 
327, 67 S 263; Birmingham, R., etc., 
CO? Ve Nicholas, 181 Ala. 491, 61 S 
361; Wright v. Joyce, 142 “Wash. 
486, 253 P 810. 


. 
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the court,* and by the jury.*? A pleader is not at 
liberty to leave his pleading open to different con- 
structions and then take his choice between them.*% 


PLEADING 


The allegations must be made with such cireumstan- ‘ 


41. Ala.—National L., etc., Ins. Co. 
v. Winbush, 215 Ala. 349, A10U Se site 
Mutual L. Ins. Co. Vv. Witte, 190 Ala. 


327, 67-S 263; Birmingham Rs ete: 
Comes Nicholas, 181 Ala. 491, 61 S 
361; Alabama Great Southern R. Co. 


v. Cardwell, 171 Ala. 274, 55 S 185; 
Weller v. Camp, 169 Ala. 205,52 iS 
929, 28 LRANS 1106; Posey v. Hair, 
12 ‘Ala, 567. 


Ga.—Cedartown Cotton, ete., Co. 
v. Miles, 2 Ga. A. 79, 58 SH 289. 
Ind.—Evansville, ete., TNC te COnev. 


Spiegel, 49 Ind. A. 412, 94 NE 718, 97 
NE 949. 
Ky. A aac we Lyttle, 150 Ky. 304, 150 


SWw 
Me.—Session v. Foster, 123 Me. 466, 
123 A 898; Ferguson v. National 
Shoemakers, 108 Me. 189, 79 A 469. 
Md.—Cecil Paper Co. v. Nesbitt, 
V7 Wid. 59,88: A; 254. 


Nev.—Bowers v. Charleston Hill 


Nat. Mines, 50 Nev. 99, 251 P 721, 
256 P 1058. 

Okl.—Midland Valley R. Co. v. 
Featherstone, 32 Okl. $37, 840, 123 
Jao alee 


Tex.—Indemnity Ins. Co. of North 
eee v. Jones, (Civ. A.) 299 SW 


Va.—Lane Bros. Co. 
106) Va. 938, 55 SH 456: 

Wash.—Wright y. Joyce, 142 Wash. 
486, 253 P 810. 

W. Va.—Robbins vy. Baltimore, etc., 
R2etCor, 62.-W. Va-_ 535-597 SE 512; 

“The allegations in the petition 
should be sufficiently clear, definite, 
and certain as to enable the court to 
clearly understand, not only the spe- 
cific wrongs complained of and what 
particular acts constituted same, but 
also the correct measure of redress.” 
Midland Valley R. Co. v. Feather- 
stone, supra. 

42. Ala.—National L., etc.,'\Ins. Co. 
v. Winbush, 215 Ala. 349, 110 S 571; 
Mutual L. Ins. Co. v. Witte, 190 Ala. 
327, 67S 263;. Birmingham. R., etc., 
Co. v. Nicholas, 181 Ala. 491, 61 S 
361; Alabama Great Southern R. Co. 
v. Cardwell, 171 Ala. 274, 55 S 185; 
Weller v. Camp, 169 Ala. 275, 52. S 
929, 28 LRANS 1106; Posey v. Hair, 
12 Ala. 567. 

Ga.—Cedartown Cotton, etce., Co. 
v. Miles, 2 Ga. A. 79, 58 SE 289. 

Ind. —Evansville, etc. Pract.1Coj vs 
Spiegel, 49 Ind. A. 412, 94 NE 718, 97 
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v. Seakford, 


os : 
y.—Reid v. Lyttle, 150 Ky. 304, 
ise Sw 357 
Me.—Sessions_ v. Foster, ,123 Me. 
466, 123 A 898; Ferguson v. Nation- 
al Shoemakers, 108 Me. 189, 79 A 


469. 

Md.—Cecil Paper Co. v. Nesbitt, 117 
Md. 59, 838 A 254. 

Va.—Lane Bros. Co. v. Seakford, 
106 Va. 93, 55 SE 556. 

W. Va.—Robbins v. Baltimore, etc., 
a Ooloe iWeiVa..b60.;9097 9H) Lae 

43. Langsdale v. Woollen, 120 Ind. 
78, 21 NE 541; Paine v. British-Butte 
Min. Co., 41 Mont. 28, 108 P 12, 13 
[eit Cyc]; Van Etten v. Hurst, 6 Hill 
CNESY®) Sot, 41 AmD 748. See. Ses- 
sions v. Foster, 123 Me. 466, 468, 123 
A 898 (“It is not enough to refer to 
matters in an uncertain, doubtful, 
and ambiguous manner, as a kind of 
general drag-net to meet whatever 
evidence may be presented’’). 

44. U. S.—McAvey v. Emergency 
Fleet Corp., 15 F. (2d) 405. 

Ala.—National betes, ans. CO. ve 
Winbush, 215 Ala. 349, 110 S 571; 
Mutual L.. Ins. Co. v. Witte, 190 Ala. 
327, 67 S 263; Woodward Iron Co. v. 
Marbut, 183 Ala. 310, 62 S 804; Em- 
pire L. Ins. Co. v. Gee, 171 Ala. 435, 
55 S 166; Wynn v. Tallapoosa Coun- 
ty Bank, 168 Ala. 469, 53 S 228; Ken- 
nedy v. McDiarmid, 157 Ala. 496, 47 
S 792; Lipscomb v. Seaman, 151 Ala. 
333, 44 S 46; Chapman v. Weaver, 19 
Ala. 626. 


Ark.—Kansas City Southern R. Co. 
Vv. leslie, 112° Ark. 305, 167 SW _ 83, 
AnnCas1915D 8384 [rev on other 
grounds 238 U. S. 599, 35 SCt 844, 
59 L. ed. 1478]. 

Cal.—Dunn y. Dufficy, 194 Cal. 383, 
228 P 1029; Brown v. Sweet, (A.) 273 
P 614; Santos v. Scharz, 87 Cal. A. 
758, 262 P 764; Smith v. Hollander, 85 
Cal. A. 535, 259 P 958; Juri v. Kos- 
ter, 84 Cal. A. 298, 257 P 901. 

Del.—Smith y. Philadelphia, etc., 
By Cos, oly Dells, 503; 1b AS 416%. Valarin 
v. Breakwater Co., 26 Del. 196, 84 A 
pain ie paeanbell v. Walker, 24 Del. 580, 
76 A 475; Hunter vy. Philadelphia, etc., 
RCo, 34 Del. 5 bs A. 962. 

Fla.—Hazen vy. Cobb-Vaughan Mo- 
tor Co.796 Mla. 15L, 1177S: 853. 

Ga.— Whitehurst v. Jones, 117 Ga. 
803, 45 SE 49, 


Hawaii.—Ross v. Preferred Acc. 


ins;,, Co., 28 awaii 404. 
Ill.—Riegel v. Bankston Special 
Drain. Dist. Comrs., 211 Ill. A. 170. 


Ind.—Terre Haute Electric Co. v. 
Roberts, 174 Ind. 351, 91 NE 941; 
Jackson Hill Coal, :ete., Co. v. Van 
Hentenryck, 69 Ind. A. 142, 120 NE 
664; Carter v. Richart, 65 Ind. oe 
Zooy La INGA A 10); Southern R. Co. 
French Lick, 52 Ind. A. 447, 100 NE 
762; Holliday, ete., Co. v. O’Donnell, 
44 Ind. A. 647, 90 "NE 24 

Ky.—Mays v. Carman, 66 SW 101595 
23 eyL 2216. 

La.—Mack v. Lyon Lumber Co., 8 
La. A. 638. 

Me.—Hartford F. Ins. Co. v. Ste- 
vens, 123 Me. 368, 123 A 38; Macurda 
v. Lewiston Journal Co., 104 Me. 554, 
72 A 490. 

Mass.—Read v. Smith, 1 Allen 519. 

Mich.—Skelton v. Fenion Electric 
ian, ete., Co., 100 Mich. 87, 58 NW 

Miss.—Yazoo “Delta’ Mortg. Co. v. 
Harlow, 150 Miss. 105, 116 S 441. 

Mo.—Sidway v. Missouri Land, etc., 
Co., 163 Mo. 342, 68 SW 705. 

Nev.—Bowers v. Charleston Hill 
Nat. Mines, 50 Nev. 99, 251 P 721, 256 


P} A583 } 
none H.—Smith @v. Butler, 25 N. H. 
1. 


N. Binet v. Cotheal, 21 N. 


Ale Oe 

N. Y.—Curtis v. Jones, How. A. 
Cas. 137, 3 Den. 590, 4 HowPr 118; 
Van Valen v. Lapham, 12. N.Y. Super. 
689; Slack y. Heath, 4 E. D. Smith 
95, 1 AbbPr 331. 

Tex.—Caldwell v. Haley, 3 Tex. 317; 


Gueringer v. St. Louis, etc., R. Co., 
(Civ. A.) 11 SW (2d) 809; Warren v. 
La Salle Co., (Civ. A.) 262 SW 527; 


Negociacion Agricola v. Love, (Civ. 
A.) 220 SW. 224; Princes v. Blisard, 
(Civ AS), 200 Siw Vs0lss Daw Wee ive 
Rete Trading Co., (Civ. A.) 183 SW 


Utah.—Thomas v. Blythe, 44 Utah, 


Tulsi. 396: 
[a] Rule not changed by code.— 
“The {later] statute [Code 


(1907) 8 5321], which enjoins brevity 
as far as consistent with perspicuity, 
and the presentation of facts in an 
intelligible form so that material is- 
sue in law or fact can be taken there- 
on by the adverse party, has not im- 
paired the substance of the require- 
ment stated in, the early cases [as to 
certainty].’”’ Weller v. Camp, 169 Ala. 
275, 278, 52 S_ 929, 28 LRANS 1106. 

[b] Bule not changed by Practice 
Act.—‘‘The rule of pleading was, be- 
fore the practice act, that the dec- 
laration must allege all the circum- 
stances necessary for the support 
of the action, and contain a full, 
regular and methodical statement of 
the injury which the plaintiff has 
sustained, with such precision, cer- 
tainty and clearness that the defend- 
ant, knowing what he is called upon 
to answer, may be able to plead a di- 
rect and unequivocal plea; and that 
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tial accuracy as to apprise the opposite party of what 
is intended to be proved at the trial,*# and to enable 
him to plead a judgment thereon in bar of another 


the jury may be able to give a com- 
plete verdict upon the issue; and the 
court, consistently with the rules of 
law, may give a certain and distinct 
judgment upon the premises. 

The practice act has made no change 
in this reSpect; for although by this 
act the facts may be briefly stated, 
yet all the facts must be stated which 
are necessary to constitute the cause 


of action.” Read vy. Smith, 1 Allen 
(Mass.) 519, 520. 
{c] In New York, under Civil 


Practice Act and Civ. Pract. Rules, 
rule 102, designating pleadings ‘“‘so 
indefinite, uncertain or obscure that 
the precise meaning or application 

- is not apparent’ for amend- 
ment on motion, the fact that plain- 
tiffs may be compelled to elect be- 
tween rescission of contract and a 
claim for damages does not make the 
complaint indefinite or uncertain. 
Richard v. American Union Bank, 222 
App. Div. 115, 225 NYS 696. 

[ad] Facts ascertainable by calcu- 
lation.—The omission to state facts 
readily ascertainable by a simple 
mathematical calculation from facts 
stated in the pleading has been held 
not to render it uncertain. Ft. Worth, 
etc., R. Co. v. Brown, 45 Tex. Civ. A. 
376, 101 SW 266 (where, instead of al- 
leging the amount of damage to prop- 
erty, the value of the property before 
and after the injury was alleged). 

[e] Introduction of writing.—An 
allegation is not rendered uncertain 
by the fact that it states that a writ- 
ing was in the “words following,” 
although the writing contained words, 
figures, and letters of po ceva diem 
Smith v. Butler, 25 N.- Sigil 

[f] Sroneontion mWiopes it is nec- 
essary to plead a prosecution, it is 
sufficient to allege that persons were 
duly prosecuted before a _ tribunal 
having jurisdiction. Nelson v. Bon- 
durant, 26 Ala. 341. 

[g] Words of statute.—As a gen- 
eral rule a pleading is sufficiently def- 
inite if it is in the words of the stat- 
Riegel ‘v. ett 
1 


ute it relies upon. 
ston Special Drain. Dist. Comrs. 
TS AGS EO: 

[h] Statutory power.—At common 
law, where the power to do an act 
was originally granted by statute, in 
pleading such act it must be shown 
that it was done according to the di- 
rection of the statute and of every 
subsequent statute relative to the 
subject. Moorehouse vy. Cotheal, 21 
INE Onadlursicoo os 

[i] A writ is properly pleaded by 
its teste, number, and return term. 
Silver v. Rhodes, > Del. 369. 

[j] Particular allegations held 
sufficient.—Allegations of or relat- 
ing to: (1)..Account. Dalferes v. 
Maurin; .49> a.. Anny 333) 20 (S° 517. 
(2) Age of plaintiff. Heydenfeldat Vv. 
Jacobs, 107 Cal. 373, 40 P 492. (3) 
Application of joint funds to individ- 
ual_ use. Denithorne v. Denithorne, 
15 HowPr (N. Y.) 232. (4) Assump- 
tion of mortgage debt. Smith v. 
Johnson, Lalor (N. Y.) 240. (5) Bona 
fide purchase. Wyse v. Dandridge, 
35 Miss. 672, 72 AmD 149. (6) Con- 
tract. Juri v. Koster, 84 Cal. A. 298, 
PASS Cedi om UNO eS (C7) Conversion. Hat¢ch 
Vo Holland: 28: ULC. Gerp-COnt)) else 
(8) Course Ne stream. Coomes v. 
Burt, 22 Pick. (Mass.) 422. (9) Dam- 
ages. White v. Thorington, (Ala.) 
120 S 914. (10) Damage to livestock. 
Hughes v. Austin, 12 Tex. Civ. A. 178, 
33 SW 607. (11) Derivation of title. 
Magnolia Anti-Friction Metal Co. v. 
Singley, 5 Silv. Sup. 453, 8 NYS 463. 
(12) Description of land. -Kelley v. 
Houts, 30 Ind. A. 474, 66 NE 408; 
Saxe v. Burlington, 70 Vt. 449, 41 A 
438. (13) Injuries. Smith v. Hol- 
lander, 85 Call “Ay “535, “259 RP 958. 
(14) Injury to business from breach 
of contract. Solomon vy. Gardiner, 
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recovery.*> 


52 


veniently°? or reasonably®? admit. 
50 La. Ann. 12938, 23 S 896. (15) In- 
vitation upon premises. Lee v. Min- 
neéapolis, etc, Re Co., 34 Minn.) 225, 
25 NW. 399. (16) Occurrence of ac- 
cident in “evening.” Albany v. Black, 
216 Ala. 4, 112 S 433. (17) Owner- 
Queens Ins. Co. v. Leonard, 9 
Ct, 465967 Oh: * Cir! :Dec. : 
(18) Performance of contract. Block 
v. Standard Distilling, etc., Co., 10 
OhS&CP 409, 8 OhNP 245. (19) Right 
to possession of chattels under a 


lease. Durant v. East River Electric 
Light Co., 2 NYS 389. (20) Set-off 
against decree. Laney v. Laney, 11 
NYS 319. 


[k] Particular allegations held in- 
sufficient.— Allegations of or relating 
to: (1) Bona fides of purchaser of 
real estate. State Bank v. Green, 10 
Nebr. 130, 4 NW 942. (2) Breach of 

. contract of sale. Reid v. Robertson, 
25 U. C.(e, PY (Ont) 56823) Breach 
of duty arising out of contract. 
Worthington v. Davis, 208 Ala. 600, 
94 S 806. (4) Breaches of duty by de- 
ceased bank cashier. Wynn v. Talla- 
poosa County Bank, 168 /Ala. 469, 53 
S 228. (5) Claim against decedent. 
Pullins v. Smith, 106 Ky. 418, 50 SW 
833, 20 KyL 1993. (6) Damages for 
breach of gas lease. Boal v. Citizens’ 
Natural Gas Co., 23 Pa. Super. 339. 
(7) Discharge of seaman on false, 
fraudulent, and malicious accusation, 
-McAvey v. Emergency Fleet Corp., 15 
F. (2d) 405. (8) Equitable title. Sut- 
cliffe v. James, 40 L. T. Rep. N. S. 875. 
(9) Injury to plaintiff. Ferguson v. 
Western Union Tel. Co., 64 N. J. L. 
222, 44 A 849. (10) Money due on 
stock subscription. Giroux Amalga- 
mator Co. v. White, 21 Or. 435, 28 P 


390. (11) Negligence of common car- 
tier... Miller iy. \Coftin, 19° R11. 164, 36 
A 6. (12) Settlement of partnership. 


Hill v. Dons, (Tex. Civ. A.) 37 SW. 
638. (13) Title to land. Philips v. 
Philips, 4 Q. B. D. 127. Other allega- 
tions held ambiguous, indefinite, or 
uncertain: (14) Allegation of items 
of claim to be “nearly as follows.” 
Ide v. Booth, 8 Pa. Co, 499. (15) Al- 
legation on information and_ belief 
as to publication of notice. Wrights- 
man Petroleum Co. v. Nesbitt, 101 
Okl. 48, 222 P 957. (16) Allegation 
in action by servant for injuries. 
Donovan v. Cunard SS. Co., 85 NYS 
1113. (17) Allegation in . action 
against surety on bond. Randle v. 
Barnard, 99 Fed. 348 [aff 110 Fed. 906, 
49 CCA 177]. (18) Allegation that 
defendants contracted with plaintiff's 
assignor for the erection of seven 
buildings: in a certain town and “to 
do certain other work.” Day v. Van 
Horn Trading Co., (Tex. Civ. A.) 183 
SW 85. (19) Allegation that defend- 
ants “destroyed a considerable por- 
tion of plaintiff's fence’ without spec- 
ifying how much. Central of Georgia 
R. Co. v. McRee, 22 Ga. A. 594, 96 SE 
707. (20) Allegation that defendant 
or another, or some of their agents, 
did an act complained of. Caddo Gas 
Co. v. Jeffries, (Tex. Civ. A.) 271 SW 
108. (21) Allegation that defendant 
“otherwise”? omitted to perform the 
conditions of its patents. Peo. v. 
American Sugar, Refining Co., 86 Misc. 
78, 148 NYS 160. (22) Allegation 
that it is virtually impossible to use 
certain streéts “in an unpaved con- 
dition” without further specification. 
Whyte v. Sacramento, 65 Cal. A. 534, 
224 P1008. (23) Allegation that set- 
tlement was ‘“‘supposed to have been 


A pleading is sufficiently certain when 
it advises the opposite party of the exact claim 
made,*® or when it is possible to determine the rights 
of the pleader under the allegations.47 
specific than those essential to accomplish these pur- 
poses*® need not be stated;*® evidentiary facts need 
not be alleged,°® and no greater particularity is nec- 
essary than the nature of the thing pleaded will con- 


PLEADING 


Details more 
Dyers 


In fact there is | 


made.” Thompson vy. Pennsylvania 
Co. for Ins. on Lives, etc., 29 Pa. Dist. 
19. (24) Alleging three distinct mat- 
ters as constituting nuisance, leav- 
ing damages attributable to each 
ambiguous. Dauberman v. Grant, 198 
Cal. 586, 246 P 319, 48 ALR 1244. (25) 
“Certain duty” or ‘‘certain sum” with- 
out further specification. Posey v. 
Hair, 12 Ala. 567. (26) Complaint 
combining actions for deceit, fraud, 
collusion, and conspiracy, vague as 
to averments of ownership and dam- 
ages. Winchell es Strawbridge, 
(Cal.) "266" P< 539" "(2%) “Complaint 
which claimed damages for certain 
specified acts and for “other wrongs 
done to said plaintiff by said defend- 
ant.” Lipscomb v. Seaman, 151 Ala. 
333, 334, 44 S 46. (28) Conflicting 
provisions of statute. Whitehurst v. 
Jones, 117 Ga. 808, 45 SE 49. (29) 
Failure to specify whether action is 
on guaranty or for goods sold and 
delivered. Gridley v. Selleck, (Cal. 
A.) 267 P 708. (30) ‘Unsafe cars and 
tracks” without further details. Va- 
lerii v. Breakwater Co., 26 Del. 196, 
84 A 222. 

Test of sufficiency of declaration 
see infra § 142. 

45. Birmingham, R., ete, Co. v. 
Nicholas, 181 Ala. 491, 61 S 361; 
Kennedy v. McDiarmid, 157 Ala. 496, 


47 S 792; Chapman v. Weaver, 19 
Ala. 626. 
46. Iowa.—McCrary v. Lake City 


Hlectric Light Co., 139 Iowa 548, 117 
NW 964. 

Mo.—Clark v. King, 178 Mo. A. 381, 
162 SW 669. 

N. Y.—Slack -v. Heath, 4 E. D. 
Smith “95,71 Abber i331. 

S. C.—Hughes v. Orangeburg. Mfg. 
Co., 82S... C2354, 62° SH 404; 

Utah.—Thomas v. golyime, 44 Utah 


dels tne wae 
Wash.—Pearson y. Gullans, 81 
Liberty Nat. 


Wash. 57, 142 P 456. 
47. Dickerson vy. 

Bank, 130 Okl. 18, 21, 264 P 901. See 

Hisenhauer v. Meiser, 29 Pa. Dist. 

125 (pleading which may be under- 


stood upon study is sufficient, al- 
though apparently somewhat ob- 
secure). 


“Waving in mind that our statute 
prescribes no set form of pleading, 
and that this matter is left largely 
to the good sense, sound judgment, 
and wise discretion of the members 
of the bar, Supervised, of course, by 
the oversight of the various trial 
courts, it must be remarked that not 
all unsatisfactory pleadings are for 
that reason, demurrable, and, also, 
having in mind that our courts are 
organized for the final settling of 
disputes between citizens, and the 
adjudication of their rights, and that 
pleadings are in no sense the object 
of our court activities, but simply a 
mode and method ‘of carrying out 
their real purpose, it is often found 
necessary to overlook most informal 
petitions in the interest of the ac- 
complishment of the final purposes of 
the court. We understand, too, how 
much difficulty the courts have in at- 
tempting. to have the pleadings made 
clear, certain and definite, and to 
contain no foreign matter, and we 
realize how difficult it is to make the 
pleadings reflect always the exact le- 
gal contentions of the parties; but 
these difficulties must not stand in 
the way of the accomplishment of 
the real purpose of the court. We 


authority that the courts should allow the pleader a 
little looseness of expression so as to make provisions 
for the uncertainty of the pleader’s proof, provided 
no unfair advantage is taken of the opponent there- 
Reasonable clarity and precision,®* or reason- 
able certainty,®° or substantial certainty,°® or rea- 
sonable particularity,®? or certainty to a common in- 
tent,°’ is all that is usually required. If the facts are 
alleged so as to enable a person of common under- 


do not commend at all these peti- 
tions, but we do not hold that the 
rights of these parties may be de- 
termined under the allegations set 
out in the plaintiff's petition.” Dick- 
erson v. Liberty Nat. Bank, supra. 
48. See supra text and notes 32-— 


47. 

49. Kansas City Southern R. Co. 
v. Leslie, 112 Ark. 305, 167 SW 88, 
AnnCas1915B 834 [rev on other 
grounds 238 U. S. 599, 35 SCt 844, 59 
L. ed. 1478]; Fox v. Denver City 
Tramway  Co.,' 57 ‘Colo. 511,°-143'°P 
278; Jackson Hill Coal, ete., Co. ov: 


Van Hentenryck, 69 Ind. A. 142, 120 
NE 664. 

50. Jackson Hill Coal, ete., Co. v. 
Van Hentenryck, supra; Carter v. 
Richart, 65 Ind. A. 255, 114 NE 110; 
Finn v. St. Louis, etc., R. Co.’s, (Mo. 
A.) 267 SW 416. 

Pleading evidence see supra § 16. 


51. Cal.—Stephenson v. Southern 
Pact Re Cot 102 * Cale tV439034P 46138% 
36 P 407. 


Colo.—Fox v. Denver City Tram- 
way. Co., 57 Colo. 511,143 P-278. 
Mass.—Cram v. Cram, 262 Mass. 


509, 160 NE 337. 

R. I.—Cawley v. Burke, 43 R. I. 
188, 110 A 609; Cox v. Providence 
Gas) ‘Co. £7 Rr 151995" 21 Al 344; 

Tex.—El Paso Blectric Co. v. The 
Garcia, (Civ. A.) 10 SW (2d) 426. 

See Kansas City Southern R. Co. v. 
Leslie, 112 Ark. 305, 167 SW. 83, 
AnnCas1915D 834 [rev on other 
grounds 238 U. S. 599, 35 SCt 844, 59 
L. ed. 1478 (allegations need only be 
made with as much definiteness and 
certainty as is possible). 

52. Sessions v. Foster, 123 Me. 466, 
123 A 898; Ferguson v. National 
Shoemakers, 108 Me. 189, 79 A 469. 

53. L. B. Menefee Lumber Co. v. 
MacDonald, 122 Or. 579, 260 P 444. 

54. McAvey v. Emergency Fleet 
Corp., 15 F. (2a) 405; Dunn tv:2Dut= 
ficy, 194 Cal. 383, 228 P 1029. 

55. U.S.—Ryland yv. Hollinger, 117 
Fed. 216, 54 CCA 248. 

Ga.—Lee v. King, 142 Ga. 609, 83 


SE 272; Central of Georgia R. Co. v. 
Jeffers, 34 Ga. A. 35, 128 SE 202; 
Louisville, ete., R. Co. v. Watts, 20 


Ga. A. 637, 93 SE 255; Webb Cotton 


Co. v. Gordon, 19 Ga. A. 63, 90 SE 
1032; Flint River, ete, R. Co. v. 
Maples, 10 Ga. A: 573, 73 SH 957; 


Atlantic Coast Line R. Co. v. Davis, 
5 Ga. A. 214, 62 SE 1022; Busby v. 
Marshall, 3 Ga. A. 764, 60 SE 376. 

La.—Lynch vy. American Brewing 
Co.}, 127, Tua. 1848, 54'S 123° 

Mich.—McDonald v. Hall, 193 Mich. 
50, 159 NW 358; Creen v. Michigan 
Cent. R. Co., 168 Mich. 104, 183 NW 
956, AnnCasl1913C 98. 

Mo.—Finn v. St. Louis, ete, R. 
Co.'s,’ (A.). 267 SW)416. 

Mont.—State v. State Bd. of Ex- 
araineee, 74 Mont. 1, 238 P 316. 

N. Y.—Curtis v. Jones, How. A. 
Cas. 137, 3 Den. 590, 4 HowPr 182. 

56. Bank of Commerce, etc., Co. v. 
Schooner, (Mass.) 160 NE 790; Da- 
VAIS Ve SEL: Oo el Snyder, 252 
Mass. 29, el NE 30; Cawley v. 
Burke, 43 R. 188, 110 A 609; Cox 
v. Providence evs Co., 17 R. Te LOS 
21 A 344, 

57. Montezuma Live Stocle Co. 'V. 
Dover, 28 Ga. A.392, 111 SE 441. 

58. Ala.—Birmingham R., ete., Co. 
v. Goldstein, 181 Ala. 517, 61S "281; 
Stewart v. Hargrove, 23 Ala. 429; 
Miles v. Montgomery, 17 Ala. A. 15, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


r- 


[§ 90 


a 


4 
7 


§ 90] 


standing to know what is intended,*® or to enable the 
court to see the meaning of the different allega- 


tions,°® the pleading will not be 


Where the only matters concerning which the plead- 
ing is uncertain are peculiarly within the knowledge 
of the other party, the latter cannot be heard to com- 
And where a subject comprehends 
a multiplicity of matters, in order to avoid prolixity 


plain thereof.® 


the law allows general pleading. 


complaint is indefinite is not conelusive as to its un- 
certainty,°* as where the averments necessary to cer- 
tainty are supplied "e conclusive®* or reasonable®® 


81 S 351. 
Ark.—Davis v. Calvert, 17 Ark. 85. 
Conn.—Stoyel v. Westcott, 2 Day 
418, 2 _AmD 109 
DY C.—Hines Vv. Georgetown Gas 


Co.;43 Taos 369. 
Fla.—Florida Bast Coast R. Co. v. 
Petversy salen iae solange “oul. Lad, 


AnnCasi1918D 121. 

Ind.—Terre Haute DHlectric Co. v. 
Roberts, 174 Ind. 351, 91 NE 941; 
Southern R. Co. v. French Lick, 52 
Ind. A..447, 100 NE 762; Holliday, 
etc., Co. v. O’Donnell, 44 ind. A. 647, 
90 NE 24. 

Ky.—Dowell, v. Gray Von Allmen 
Sanitary Milk Co 221 ) Ky. 780,299 
SW 965; Hall v. International Liber- 
ty Union, 16{ Ky. 299, 170 SW 681. 

Me.—Hartford F. Ins. Co. v. Ste- 
vens, 123 Me. 368, 123 A 38. 

Mass.—Oystead v. Shed, 12 Mass. 
506; vad v. Coffin, 2 Mass. 358. 

N. Y.—Corbin v. ‘George, 2 AbbPr 
465; Spencer v. Southwick, 9 Johns. 
314; Hilldreth vy. Becker, 2 Johns. 
Cas. 339. 

Oh.—Gibson v. Ohio Farina Co., 2 


Disn. 499. 

Pa.—Busch v. Calhoun, 14 Pa. 
Super. 578; Com. v. Meadville Tel. 
COnmelsa ba Dist. nook, 

Wis.—Downer vy. Tubbs, 152 Wis. 
177, 189 NW 820. 

Eng.—Watling v. Oastler, L. R. 6 
Exch. 73; Rex v. Horne, Cowp. 672, 
98 Reprint 1300; Connor v. Connor, 
2 Wils. 386, 95 Reprint 877. 

“Facts essential to a cause of ac- 
tion, and of which courts do not take 
judicial notice, must be stated with 
that certainty that the court, on an 
admission of the facts stated, may 
say that a cause of action in favor of 
the party complaining exists, or, as it 
is expressed in the books, ‘with cer- 
tainty to a common intent.’ This rule 
is essential to the administration of 
justice, and it cannot be abolished or 
ignored.” Miles v. Montgomery, 17 
Ala. Avy io. 61S: 3bl. 

[a] “Said” as word of reference.— 
In an action by a passenger for inju- 
ries, an averment, that ‘said’ servant 
or agent in control of the said car 
caused or allowed the collision which 
injured plaintiff, is not bad for uncer- 
tainty, although no servant or agent 
had been mentioned in the complaint. 
Birmingham R., etc., Co. v. Goldstein, 
181 Ala. 517, 61 S 281. 

59. Logansport v. Kihm, 159 Ind. 
68, 64 NE 595; Wabash R. Co. v. 
Beedle, (Ind. A.) 88 NE 535; Hunting- 
ton v. Stuver, 41 Ind. A. 171, 83 NE 
518; Speeder Cycle Co. v. Teeter, 18 
Ind. A. 474, 48 NE 595; Fraker v. St. 
Paul,.. etc., R. Co.,, 30 Minn... 103, 14 
NW "366: Com. v. Meadville Tel. Co., 
18 Pa. Dist. 331. 

60. American Book Co. v. Kingdon 
Pub. Co., 71 Minn. 363, 73 NW 1089, 
McDonald v. Green, 28 Mise. 55, 59 
NYS 787. 

61. Pleading facts within knowl- 
edge of opposite party see supra § 14; 
infra § 91. 

62. Me.—Hartford F. Ins. Co. v. 
Stevens, 123 Me. 368, 123 A 38. 
aa .—Matthews v. Bailey, 25 Miss. 

N. H.—Smith y. Boston, etc., R. Co., 


36. N. H. 458. 
sie Y.—Gaffney v. Colvill, 6 Hill 


PLEADING 


inference. 
held uncertain. 


Fraud.®7 


The fact that a 


Eng.—Shum y. Farrington, 1 B. & 
P. 640, 126 Reprint 1108; Arlington v. 
Merricke, 2 Saund. 403, 85 Reprint 
1215; Barton v. Webb, 8 T. R. 459, 
101 Reprint 1488. 

Bill of particulars in case of gener- 
al pleading see infra § 885 et seq. 

63..-Coomes v. .Burt,--.22. . Pick. 
(Mass.) 422; Nelson v. St: Croix Boom 


Corp., 52 Wis. 647, 9 NW 923. 
64. Nelson v. St. Croix Boom Corp., 
supra. 


Matters of presumption, 
tion, or inference: 
Generally see supra § 15. 
As.violative of rule as to directness 

and positiveness see supra § 86. 
On construction of pleadings see in- 

fra § 106. 

65. Flint River, etc., R. Co. v. Ma- 
ples, 10 Ga. A. 573, 73 SE 957. 

66. Schiller v. Canada North-West 
Coal, ete., Syndicate, 1 Terr. L. 421. 

67. Pleading fraud in actions for 
deceit see Fraud §§ 144-158. 

68. See supra text and notes 32 et 


implica- 


See cases infra notes 70, 71. 
70.. U. S.—Fogg v. Blair, 139 U.S. 
118, 11 SCt 476, 35 L. ed. 104; St. Lou- 
is, etc., R. Co. v. Johnston, 133 U. S. 
566. 10 SCt 390, 33 Eh. ed. 6838; Knox 
v. Smith, 4 How. 298, 11 L. ed. 983; 
Anastasopoulos v. Steger, etc., Piano 
Mfg. Co., 16 F. (2d) 32 [certiorari 
den- 273 U.S. 769 mem,., 47- SCt’ 572 
mem, 71 L. ed. 882 mem]: Morris v. 
Travelers’ Ins. Co., 189 Fed. 211; Von 
Horst v. American Hop, etc., Co., 177 
Fed. 976; Rogers v. Virginia-Carolina 
Chemical Co., 149 Fed. i, 78 CCA 615; 
Phelps v. Elliott, 35 Fed. 455 [app 


dism 140 U. S. 694 mem, 11 SCt 1026 
mem, 35 L. ed. 745 mem]; Lafayette 
Co. v. Neely, 21 Fed. 738; Hazard v. 


Griswold, 21 Fed. 178 [rev on other 
grounds 141 U. S. 260, 11 SCt 972,.35 
L. ed. 678]; Brooks y. O’Hara, 8 Fed. 
529, 2 McCrary 644. But see McClin- 
tick v. Johnston, 15 F. Cas. No. 8,700, 
1 McLean 414. 

Ala.—Garrett v. Harrison, 201 Ala. 
186,77 S 712; Baker v. Hutchinson, 
147 Ala. 636, 41 S 809; Steiner v. Par- 
sons, 108 Ala. 215, 13 S 771; Penny v. 
Jackson, 85 Ala. 67, 4 S 720; Burford 
v. Steele, 80 Ala: 147; Phoenix Ins. Co. 
v. Moog, 78 Ala. 284, 56 AmR 31; Mc- 
Han v. Ordway, 76 Ala. 347: Meadows 
vy. Meadows, 73 Ala. 356; Chamberlain 
v. Dorrance, 69 Ala. 40; Morgan v. 
Morgan, 68 Ala. 80; Pickett v. Pip- 
kin, 64 Ala. 520; Flewellen v. Crane, 
58 Ala. 627; McKeagg v. Collehan, 13 
Ala. 828; Clay v. Dennis, 3 Ala. 375; 
Giles v. Williams, 3 Ala. 316, 37 AmD 
692; Patton v. Tidwell, 17 Ala. A. 663, 
87 S 624. 

Ariz.—History Co. v. 


Dougherty, 
3 Ariz. 387, 29 P 649. 


Ark.—Jackson _v. Reeve, 44 Ark. 
496: Hanf v. Whittington, 42 Ark. 
491; McIlroy v. Buckner, 35 Ark. 555; 


Mock v. Pleasants, 34 Ark. 63; 

bly v. Kimbrough, 24 Ark. 459; 
gold yv. Stone, 20 Ark. 526; 
v. Sutherland, 17 Ark. 6038; 


Twom- 
Ring- 
Seaborn 

Keller v. 


Vowell, 17 Ark. 445; Conway v. EIl- 
lison, 14 Ark. 360; Abraham v. Gray, 
14 Ark. 301. 


Cal.—Burris v. Adams, 96 Cal. 664, 
31 P 565; Wetherly v. Straus, 93 Cal. 
288, 28 P 1045; Cosgrove v. Fisk, 90 
Cal. 75, 27 P 56; Woodroof v. Howes, 
SSeCalwe 184, 20n bs bit Peo. wv. Mc- 
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Where a word employed is capable of two meanings 
and the sense in which it is used is uncertain, the 
pleading is ambiguous.*® 
The rules governing certainty, definite- 
ness, and particularity in pleading®® have frequently 
been applied to pleadings in which fraud is a basis 
for affirmative relief ;°® in such cases the facts con- 
stituting the claimed fraud must be clearly and ex- 
plicitly set out with sufficient particularity to ap- 
prise the other party of what he is to be called upon 
to answer,’® and that it may be determined whether 


Kenna, 8t Cal. 158, 22 P 488; Albert- 
oli v. Branham, 80 Cal. 631, 22 P 404, 
13 AmSR 200; Pehrson v. Hewitt, 79 
Cal. 594, 21 P 950; Applegarth v. Mc- 
Quiddy, 77 Cal. 408, 19 P 692; Green 
v. Hayes, 70 Cal. 276, 11 P 716 [writ 
of error dism 131 U. S. 438 mem, 9 
SCt 799 mem, 33 L. ed. 221 mem]; 
Estep v. Armstrong, 69 Cal. 536, 11 P 
132; Kidder’s Est., 66 Cal. 487, 6 P 326; 
Goodwin v. Goodwin, 59 Cal. 560; 
Sacramento Sav. Bank v. Hynes, 50 
Cal. 195; Triscony v. Orr, 49 Cal. 612; 
Capuro, v.* Builders’ Ins..Co.,.39 Cal: 
123; Oroville, ete., R. Co. v. Plumas 
County, 37 Cal. 354; Castle v. Bader, 
28. Cal. tos Oakland v. Carpentier, 21 
Cal. 642; Meeker v. Harris, 19 Cal. 
278, 79 AmD 215; .Crane v. Hirsh- 
felder, 17 Cal. 467; Harris v. Taylor, 
15 Cal. 348; Kinder v. Macy, 7 Cal. 
206; Gushee v. Leavitt, 5 Cal. 160, 
63 AmD 116; Snow v. Halstead, 1 Cal. 
Fox v. Hale, ete., Silver-Min. 
yd, Cal.. Unrep.: Cas. 9860,-534P- 32, 
169; Bacon v. Soule, 19 Cal. A. 428, 
126 P 384. See also Lamott v. Butler, 
18 Cal. 32; Kohner v. Ashenauer, 17 
Cal. 578. 

Colo.—Kilpatrick v. Miller, 55 Colo. 
419, 185 P 780; Brereton v. Bennett, 
15, Colo. 254, 25 P 310; Robinson v. 
Dolores No. 2 Land, ete., Co., 2 Colo. 
BL ee Ye nO See also ‘Tucker v. 
Parks, 7 Colo. 62, 1 P 427. 

Conn.—Gates v. Steele, 58 Conn. 
316, 20 A 474, 18 AmSR 268; Bull v. 
Bull, 2 Root 476. 


Dak.—Hawke v. Fletcher, 4 Dak. 
42, 22 NW 593. 
Db. C.—Peck v. Haley; 21 App. 224. 


Fla.—Huffstetler v. Our Home L. 
Ins.j,Co.,/67 Fla.,.324, 65 S 15. Mutual 
poss etc., Assoc. v. Price, 19 Fla. 


Ga.—Tolbert:v. Caledonian Ins. Co., 
101 Ga. 741, 28 SE 991; McCook v. 
Bernd: 79) Ga. 39 bo Su SH os 
vi e Moone, 63 Ga. 532; 
Hartridge, 55 Ga. 412; 
ter, 41 Ga. 454; 


Martin 

Carswell v. 
Hand v. Dex- 
Powell v. Parker, 38 
Ga. 644; Ducros v. People’s Drug Co., 
21 Ga. A. 634, 94 SE 897. 

Hawaii—Makainai v. Lalakea, 24 
Hawaii 268. 

Ida.—Moser vy. Pugh-Jenkins Fur- 
niture. (Co: .31 . day 438) Listes 639. 
LRA1918F 437; Kemmerer v. Pollard, 
15 Ida. 34, 39, 96 P 206 fer Gyelt 

Tll,_Stephens v. Collison, 249 T11. 
225, 94 NE 664; Murphy v. Murphy, 
189 Til. 360, 59 NE 796; Peo. v. Healy, 
128 Ill. 9, 20 NE 692, 15 AmSR 90; 
Hicks v. Stevens, 121 Tay. 186, 11 NE 
241; East St. Louis Connecting R. 
Co. -VsPeo.,.119) Tl. 182; 10“NI 397% 
Roth v. Roth, 104 Ill. 35, 44 AmR 81; 
Smith v. Brittenham, 98 Ill. 188; Cole 
v. Joliet Opera House Co., 79 Ill. 96; 
Hopkins v. Woodward, 75 Ill. 62; 
Jones v. Albee, 70 Ill. 34; Klein v. 
Horine, 47 Ill. 430; Newell v. Bu- 
reau County, 87 Ill. 253; Goodrich v. 
Reynolds, 31 Ill. 490, 83 AmD 240; 
Wood v. Goss, 21 Ill. 604; Slack v. 
McLagan, 15 Ill. 242; Elston vy. 
Blanchard, 3 Ill. 420; Sims v. Klein. 
Aura Friedberg v. De Pew, 200 
A. 395; Cockrum v. Keller, 190 
A. 587: Helmick v. Carter, 171 
Ill. A. 25; Anderson Transfer Co. v., 
Fuller, 73 Ill. A. 48; Salsbury v. 
Falk, 28 Ill. A. 297; Ward v. Luneen, 
25) Tess 160; East St. Louis v. Mil- 
lard, 14 Ill. A. 483. See Slosson v. 
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£92) TAS, 259; 

nd.—Laporte County v. Wolff, 166 
Ind. 325, 76 NE 247; Stroup v. Stroup, 
140 Ind. 179, 39 NE 864, 27 LRA 523; 
Cicero Tp. v. Picken, 122 Ind. 260, 23 
NE 763; Conant v. National State 
Bank, 121 Ina. 323, 22 NE 250; Jack- 
son v. Myers, 120 Ind. 504, 22 NE 90, 
23 NE 86; Brown v. Cody, 115 Ind. 
484, 18 NE 9; Bodkin v. Merit, 102 
Ind. 298, 1 NE 625; Caylor v. Roe, 99 
Ind. 1; Fry v. Day, 97 Ind. 348; Har- 
dy v. Brier, 91 Ind. 91; Clodfelter v. 
Hulett, 72 Ind. 137; Iles v. Martin, 
69 Ind. 114; Over v. Hetherington, 66 
Ind. 365; Delphi v. Bowen, 61 Ind. 
29; Hess v. Young, 59 Ind. 379; Steele 
v. Moore, 54 Ind. 52; Joest v. Wil- 
liams, 42 Ind. 565, 13 AmR 377; Kerr 
v. State, 35 Ind. 288; Ham v. Greve, 
34 Ind. 18; Bagott v. Mullen, 32 Ind. 
332, 2 AmR 351; Darnell v. Rowland, 
30 Ind. 342; Curry v. Keyser, 30 Ind. 
214; Jenkins v. Long, 19 Ind. 28, 81 
AmD 374; Harshman v. Paxson, 16 
Ind. 512; Keller v. Johnson, 11 Ind. 
337, 71 AmD 355; Webster v._Parker, 
Vino Lsh: Durst vo Mann, 5t Ind.cA. 
466, 99 NE 828; Anderson Fdy., etc., 
Works v. Meyer, 15 Ind. A. 385, 44 NE 
193. Norris<v.. Scott; 6. Ind. “A. 18)°32 
NE 108, 865. 

Towa. Lynch v. Kerslake, 186 Iowa 
983, 173 NW 147; Toovey v. Ayrhart, 
136 Iowa 694, 114 NW 181; Cowell v. 
City Water Supply Co., 130 Iowa 671, 
105 NW 1016; Kerr v. Steman, 72 
Iowa 241, 33 NW 654; Mills v. Col- 
lins, 67 Iowa 164, 25 NW 109; Mason 
v. Searles, 56 Iowa 532, 9 NW 370; 
Ockendon vy. Barnes, 43 Iowa 615; 
Blanchard v. Ware, 43 Iowa 530; Hale 
v. Walker, 31 lowa 344, 7 AmR 137. 

Kan.—Dowell v. Chicago, etc., R. 
Co., 88 Kan. 562, 112 P1386; Kingman, 
etc., R. Co. v. Quinn, 45 Kan.,477, 25 P 
1068; State v. Williams, 39 Kan. 517, 
‘18 P 727; Leavenworth, etc., R. Co. 
v. Douglas County, 18 Kan. 169. 

Ky.—Cary v. Mire, 143 Ky. 63, 135 
Sw 403; Gray v. Gregory, 140 Ky. 
266, 130 SW 1093. . 

La.—Moss v. Drost, 130 La. 285, 57 
S 929. 

Me.—Merrill v. Washburn, 83 Me. 
189, 22 A 118; Stevens v. Moore, 73 
Me. 559; Stover v. Poole, 67 Me. 
217; Dwinal v. Smith, 25 Me. 379. 

Md.—Pearce v. Watkins, 68 Md. 
534, 13 A-376; .Grove v. Rentch, 26 
Md. 367. 

Mass.—Butler v. Port of Boston, 
222 Mass. 5, 109 NE 653; Nichols v. 
Rogers, 139 Mass. 146, 29 NE 377. 


Slosson, 


Mich.—McMahon vy. Rooney, 93 
Mich. 390, 53 NW 539; Pforzheimer 
v. Selkirk, 71 Mich. 600, 40 NW 12; 


Wait v. Kellogg, 63 Mich. 138, 30 NW 
80; Rhead y. Hounson, 46 Mich. 243, 
9 NW 267. 

Minn.—Cummings v. Thompson, 18 
Minn. 246; Kelley v. Wallace, 14 
Minn. 236. 

Miss.—Ramoneda v. Loggins, 39 S 
Jones v. Rogers, 85 Miss. 802, 

; Weir v. Jones, 84 Miss. 602, 
36S 533; Memphis, ete., R. Co. v. 
Neighbors, 51 Miss. 412; Catchings 
v. Manlove, 39 Miss. 655. 

Mo.—Newman vy. Mercantile Trust 
Co., 189 Mo. 423, 88 SW 6; Barber 
Asphalt Pav. Co. v. Field, 188 Mo. 182, 
86 SW 860; Goodson v. Goodson, 140 
Mo. 206, 41 SW 737; Mauch Chunk 
First Nat. Bank v. Rohrer, 138 Mo. 
369, 39 SW 1047; Nichols v. Stevens, 
123 Mo. 96, 25 SW 578, 27 SW 613, 45 
AmSR 514; Otto F. Stifel’s Union 
Brewing Co. v. Weber, (A.) 186 SW 
1119; Link v. Jackson, 164 Mo. A. 195, 
147 SW 1114; Main v. Hall, 127 Mo. 
PAT 13s) LOG SW 1099. 

Mont.—tTruro v. Passmore, 38 Mont. 
544, 100 P 966; Power v. Turner, 37 
Mont. 521, 97 P 950; Bickle v. Irvine, 
9 Mont. 251, 23 P 244; Smith v. Auer- 
bach, 2 Mont. 348. 

Nebr.—Chapman vy. Meyers, 84 
Nebr. 368, 121 NW 245; Sutton First 
Nat. Bank v. Grosshans, 61 Nebr. 575, 
85 NW 542; Anderson v. Imhoff, 34 
Nebr. 335, 51 NW 854; Tepoel v. Saun- 
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ders County Nat. Bank, 24 Nebr. 815, 
40 NW 415; Clark v. Dayton, 6 Nebr. 
192; Arnold v. Baker, 6 Nebr. 134. 

N. H.—Weld v. Locke, 18 N. H. 141. 

N. J.—Connor v. Dundee Chemical 
Works; bOUNA SD. T2512 AY Tiss 
Byard v. Holmes, 34 N. J. Li. 296; 
Lummis v. Strattan, 2 N. J. L. 245; 
Schuler v. Southern Tron, etc: ‘Co.,; 17 
N. J. Eq, 60,75 A 552: Davis Vv. Davis, 
bo TN. Sages 7, 86 yaa 75 omit ave 


44 N. J. Eq. 603 mem, 
mem]; Bergen v. Porpoise Fishing 
€o., 42 Nwid: Eq. 397.8 Ai 523; > Phil- 
lips v. Schooley, 27 N. J. Eq. 410; 
Rorback v. Dorsheimer, 25 N. J. Eq. 


516; Small v. Boudinot, 9 N. J. Eq. 
381. See also Hager v. Stillwell, 3 N. 
eine 60> 


N. Y.—Wood v. Amory, 106° N. Y. 
278, 4 NE 636; Knapp v. Brooklyn, 
97 N. Y. 520; Cohn v. Goldman, 76 
N. Y¥. 284 [rev 43 N. Y. Super. 436], 
Krohnthal v. Ranger, 188 App. Div. 
594, 177 NYS 280; Steiner v. Ameri- 
can Alcohol Co., Inc., 181 App. Div. 
309, 168 NYS 739 [aff 225 N. Y. 665, 
mem, 122 NE 892 mem]; Kranz v. 
Lewis, 115 App. Div. 106, 100 NYS 
674 [app dism 188 N. Y. 579 mem, 81 
NE 1168 mem]; Harway v. New York, 
1 Hun 628, 4 Thomps. & C. 167; Libby 
v. Rosekrans, 55 Barb. 202; Butler 
v.. Viele, 44 Barb. 166; Lawrence v. 
Foxwell, 49 N. Y. Super. 273, 4 NY 
CivProc 340; Hilsen v. Libby, 44 N. 
Y. Super. 12; Ynguanzo v. Salomon, 
8 Daly 1538; McMurray v. Gifford, 5 
HowPr 14; Brereton v. Hull, 1 Den. 
75; Evertson v. Miles, 6 Johns. 138; 
Service v. Heermance, 2 Johns. 96. 

N. C.—Nash v. Elizabeth City Hos- 
pital” Cos al80i Nye 59) a0 4e Sires 
Lanier v. John L. Roper Lumber Co., 
177 N. C. 200, 98 SE 593; Galloway 
v. Goolsby, 176 N.C: 635, 97 SE 617; 
American Exch. Nat. Bank v. Sea- 


groves, 166 N. C. 608, 82 SH 947; 
Helms v. Green, 105 N. C. 251, 11 SE 
470, 10 AmSR 893;' Young v. Green- 
lee, 82 N. C. 346; Bryan v. Spruill, 
Si dNe tein iy Witherspoon v. Carmi- 
chash 41 N. C. 142 


N. D.—Bergen Tp. v. Nelson Coun- 
tyny 330 N. DP247" 156) NW pose Mar 
shall-McCartney Co. v. Halloran, 15 
IND: 106 NW 293; Stevens v. 
Meyers, 14 N. D. 398, 104 NW 529; 
Van Dyke v. Doherty, Be INS. TBR HORS 
69 NW 200. 

Oh.—Pelton v. Bemis, 44 Oh. St. SL, 
4 NE 714; Pendleton v. Galloway, 9 
Oh. 178, 34 AmD 434. 

Or.—Misner v. Knapp, 13 Or. 135, 
9 P 65, 57 AmR 6; Nicolai v. Lyon, 
8 Or. 56. 

Pa.—Marr’s App., 78 Pa. 66; Ster- 
ling v. Mercantile: Mut. Ins. Co., 32 
Pa. 75, 72 AmD 773; Morrow v. Wil- 
son, 28 Pa. Dist. 742; Hibbs v. Sed- 
lock, 26 Pa. Dist. 794; Donaldson v. 
Rabenhold, 23 Pa. Dist. 795; Garis 
v. Hopkins, 1 North. Co. 358. See also 
Caldwell v. Mercantile Mut. Ins. Co., 
B22 Par 15) 12) Am Wiis! emis ht ey: 
Pugh, 4 Watts & S. 445, 39 AmD 99. 

Porto Rico.—De Hernandez v. Ber- 
pa 2 Porto Rico Fed. 4. 

RiP hillipsever  eocueirng heal, 
2Re 82 AmD 598. 
C.—Brookland Bank v. Martin, 
108° S. C. 72, 89 SE 546; Donaldson v. 
Temple, 96 S. C. 240, 80.SE 437; Fra- 
ser v. Hext, 218. on Eq. 250. 

S. D.—Klaveness v. Freese, 33 S. D. 
263, 145 NW 561; Cumins v. Lawrence 
County, 1S. D. 158, 46 NW 182. 

Tenn.—Shepherd v. Shepherd, 12 
Heisk. 275; Fort v. Orndoff, 7 Heisk. 
167; McCaleb v. Peery, 5 Hayw. 88. 

Tex.—Hendrix v. Nunn, 46 Tex. 
141; Adams v. Huffmaster, 42 Tex. 
Austin v. Talk, 20 Tex. 164; 
Payne v. Metz, 14 Tex. 56; J. M. Rad- 
ford Grocery Co. v. Flynn, (Civ. A.) 
202 SW 3382; Crawford v. El Paso 
Land Impr. Co., (Civ. A.) 201 SW 
233; Bowden vy. Crow, 2 Tex. Civ. A. 
591, 21 SW 612. 

Utah.—Voorhees v. Fisher, 9 Utah 
803,34 P64" Price Vv. Utahiiete eR. 
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Co., 4 Utah-72, 6 P 528; Rasmussen 
v. McKnight, 3 Utah 315, SPAS se 
P 526. 

Vt.—Townshend vy. Howard, 94 Vt. 
215, 109 A 903; Harris v. Bottum, 81 
ue 346, 70 A 560; Ide v. Gray, 11 Vt. 

15. % 

Va.—Southall vy. Farish, 85 Va. 403, 
7 SE 534, 1 LRA 641; Steed v. Baker, 
13 Gratt.. (54 Va.) 380: 

Wash.—-Cade v. Head Camp W. O. 
W., 27 Wash. 218, 67 P 608. 

W. Va.—Kimmel v. Eastern Coal, 
ete., Co., ‘97 W. Va. 154, 124 SE 661; 
Zell Guano Co. v. Heatherly, 38 W. 
Va. 409, 18 SE 611; Hale v. West Vir- 


Wis.—Forest County v. Shaw, 150 
Wis. 294, 1836 NW 642; Burgess v. 
Commercial Nat. Bank, 144 Wis. 59, 
128 NW 436; Eau Claire New Bank 
v. Kleiner, 112 Wis. 287, 87 NW 1090. 

Wyo.—Smith v. Stone, 21 Wyo. 62, 
128 P 612; Ricketts v. Crewdson, 13 
Wyo. 284, 79 P 1042, 81 P 1. 

Eng.—Lawrance v. Norreys, L. R. 
15 App. 210; Wallingford v. Mutual 
Soc., L. R. 5 App. 685; Gilbert v. Lew- 
is, 1 DeG. J. & S. 38, 66 EngCh 30, 46 
Reprint 15; New Brunswick, etc., R., 
etc., Co. v. Conybeare, 9 H. L. Cas. 
711, 11 Reprint 907; Chadwick v. 
Chadwick, 18 Jur. 691; Bainbrigge 
v. Moss, 3 Jur. N. S. 58; Kelly v. 
Rogers, 1 Jur. N. S. 514; J’Anson v. 
Stuart, 1 T. R. 748, 99 Reprint 1357. 

B. C.—McLean y. Johnston, 32 B. 
C. 495, [1923] 4 DomLR 178, [1923] 
3 WestWkly 913; Page v. Page, 22 
B. C. 185, 25 DomLR. 99, 32 WestLR 
854, 9 WestWkly 442. 

Ont.—Newman y. Kissock, 8 U. C. 
C. P. 41; Armstrong v. Lewin, 34 U. 
C.'Q:, BY 6295) Reid. v. Bond of Agri- 
culture, 26 U. C. Bt 565: 

Sask _merson Brantingham Impl. 
Co. v. Jackson, 20 DomLR 966. 

“Wherever fraud is relied upon 
in any pleading, either at law or in 
equity, the allegations or averments 
should be specific and thé facts con- 
stituting such fraud should be stated, 
else such pleading, upon proper at- 
tack, will be held bad.” Hillsborough 
Grocery Co. v. Leman, 62 Fla. 208, 212, 
56 S 684. 

[a] Tllustrations.—(1) In an action 
to recover damages because of the 
sale of notes secured by a mortgage 
which is falsely represented to be a 
first mortgage, the complaint must 
fully describe the mortgage, in what 
it is worthless, and especially the val- 
ue of the security. Hawke vy. Fletch- 
er, 4, Dak.” 42,722 (NW. 593-0 °(2)) 78 
pleading which alleges that, at the 
time a lessee of sheep entered into 
the lease and received the sheep from 
the lessor, he was the owner of cer- 
tain corrals and grazing lands; that 
the sheep were so diseased with lip 
and foot ulcerations that they in- 
fected the lands and corrals; that 
the lessor knew that the sheep were 
diseased, but that the lessee did not, 
and was led by the lessor to believe 
that they were not; and that by rea- 
son of the infection of the corrals 
and lands the lessee had ‘been dam- 
aged to a specific amount, does not 
justify a recovery on the ‘sround of 
fraud. Power v. Turner, 37 Mont. 521, 
SIERRAS SSMS CCS} UN averment that de- 
fendant ‘fraudulently sought to so 
conduct the affairs of the company 

. . as the plaintiff verily believes” 
discloses no specific charge of fraud; 
mere belief is no matter of averment. 
McLean v. Johnston, 32 B. C. 495, 499, 
[1923] 4 DomLR 178, [1923] 3 West 
Wkly 913. 

[b] “Mere use of adjectives im- 
porting fraud or deceit cannot . . 
supply the place of the essential 
facts.”” Rogers v. Virginia-Carolina 
perce) Co, 149 Fed: 1, 20, 78 CCA 


[ec] Constructive fraud.—Facts 
should be alleged as well as in a case 
of actual fraud. Feeney v. Bowe 
79 Cal. 525, 21\)P 984, 12 yamSR 162, 
LRA 826. 


-ginia Oil, ete., Co., 11 W. Va. 229. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


the charge is well founded.71 
Allegations.72 
there is some authority to the contrary,?* the general 
rule, subject to the qualifications hereinafter stated,*4 
is that material facts should not be alleged in the 


§§ 90-91] 


[§ 91] b. Alternative 


71. Ala.—Southern Cotton Oil Co. 
v. Harris; 175’ Ala. 323, 57 S854. 

Cal.—Cosgrove v. Fisk, 90 Cal. 75, 
27 P 56; Estep v. Armstrong, 69 Cal. 
536, 11° P) 132. 

ill.—McBean vy. Fox, 1 Ill. A. 177. 

Ind.—Furnas vy. Friday, 102 Ind. 
129, 1 NE 296. 

Tex.—Burchill v. 
(Civ. A.) 212 SW 767. 

72. Cross references? 
Be aR double aspect see Equity § 


Hermsmeyer, 


Consistency or repugnancy see infra 


Joinder. in alternative of parties 
against whom relief is sought see 
Parties § 154. 

Stating separate causes of action in 
same count see infra § 178. 

73. See cases infra this note. 

[a] In Alabama (1) alternative 
averments are proper: in pleading 
where each alternative averment of 
itself presents a good cause of action 
or ground of defense. Alabama Pow- 
er Co. v. Edwards, 121 S 543; Wood- 
ward Iron Co. v. Burges, 121 S 399; 
Jackson v. Vaughn, 204 Ala. 543, 86 S 
469; Galloway v. Perkins, 198 Ala. 
658, 73 S 956; Alabama Great South- 
ern R. Co. v. Davenport, 195 Ala. 368, 
70 S 674; Sloss-Sheffield Steel, etc., Co. 
v. Dobbs, 187 Ala. 452, 65 S 360; Bir- 
mingham R., etc., Co. v. Nicholas, 181 
Ala. 491, 61 S 361; Porter v. Tennes- 
see Coal, etc., R. Co., 177 Ala. 406, 59 
S 255; St: Louis; etc., R. Co. vy. Phil- 
lips, 165 Ala. 504, 51 S 638; .Baker v. 
Atlanta, etce., R. Co., 163 Ala. 101, 49 
S 751; Atlantic Coast Line R. Co. v. 
Kelly, 16 Ala. A. 360, 77 S 972; Sloss- 
Sheffield Steel, ete. Co. v. Pilgrim, 
14 Ala. A. 346, 70 S 301; Alabama 
Iron, etc., Co. v. Benenante, 11 Ala. 
A. 644, 66 S 942; Birmingham R., etc., 
Co. v. Mcleod, 9 Ala. A. 637, 64 S 193; 
Atkinson v. Kelley, 8 Ala. A. 571, 62 
S 441. But see Highland Ave., etc., 
R. Co. v. Dusenberry, 94 Ala. 413, 10S 
274 [expl Birmingham R., etc., Co.-v. 
Nicholas, 181 Ala. 491, 61 S 361, 364, 
on the basis of inconsistency or re- 
pugnancy of the alternative allega- 
tions]. (2) But each of the disjunc- 
tive averments must state a good 
cause of action or defense, and if ei- 
ther alternative is bad, the pleading 
is bad in toto. Peck v. Henderson, 218 
Ala. 233, 118-S 262 [den certiorari 22 
Ala, A. 541, 118-S 258]; Miller v. Mu- 
tual Grocery Co., 214 Ala. 62, 106 
S 396; Donaldson v. Foreman, 213 
Ala. 232, 104 S -406; Massey v. 
Pentecost, 206 Ala. 411, 90 S 866; 
Taylor v. Lewis, 206 Ala. 338, 89 S 
581; Northern Alabama R. Co. v. 
Mitchell, 205 Ala. 448, 88 S 558; Na- 
tional Park Bank v. Louisville, etc., 
Re-Co., -199) Ala. 192, 74.85 69; —Bir- 
mingham R., etc., Co. v. Nicholas, 
190 vAla 2491, 6 S.361> Porter v. -len- 
nessee Coal, etc., R. Co., 177 Ala. 406, 
59 S 255; Atlantic Coast Line R. Co. 
v. Kelly, 16 Ala. A. 360, 77 S 972; 
Alabama Western R. Co. v. Irwin, 12 
Ala,A 511, 56 S 768. 

[b] Construction.—(1) In deter- 
mining whether or not a complaint 
containing alternative averments will 
support judgment when an appropri- 
ate demurrer is interposed, it must 
be treated by its weakest link. Wood- 
ward Iron Co. v. Burges, (Ala.) 121 
S 399; Fuqua v. Southern R. Co., 201 
Ala. 164, 77 S 690; Floyd v. Pugh, 201 
Ala. 29, 77 S 3238; Alabama _ Great 
Southern R. Co. v. Flinn, 199 Ala. 177, 
14 S 246; National Park Bank v. 
Louisville, etc., R. Co., 199 Ala. 192, 
74 S 69; Union Cemetery Co. v. Jack- 
son, 188 Ala. 599, 65 S 986; Birming- 
ham R., ete, Co. v. McLeod, 9 Ala. 
A. 637, 64 S 198. (2) In the absence 
of demurrer, in determining whether 
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alternative.*> Alternative pleading is defective only 


Although 


or not the complaint will support the 
judgment where there are alterna- 
tive averments, the complaint must 
be tested by the stronger alternative. 
Woodward Iron Co. v. Burges, (Ala.) 


121 S 399. (3)'To test whether a 
count of a declaration is equivocal 
because of alternative averments, 


the construction must be made with 
reference to the rule of disfavor to 
the pleader. Louisville, ete., R. Co. 
v. Smith, 163 Ala. 141,50 S 241. And 
see infra § 105. 

[ec] Alternative averments of en- 
tirely distinct and different causes of 
action against defendant, in distinct 
and different capacities, are not af- 
firmative averments of either of the 
causes of action, and such pleading 
avers no cause of action whatever. 
Louisville, ete., R. Co. v. Duncan, 137 
Ala. 446, 34 S 988. 

[d] Allegations as to place.—To 
avoid a probable variance between 
the allegations and the proof as to 
the place of injury, the pleader should 
allege the different places in differ- 
ent counts, and not allege them by 
alternative and disjunctive averments 
in the same count. Birmingham R., 
etc., Co. v. Nicholas, 181 Ala. 491, 61 
S 361. And see infra § 155. 

[e] Alternative averments held 
bad.—(1) A count seeking to recover 
for wrongful acts 
“agents or contractors,” alleging only 
one cause of action in the alterna- 
tive, is bad on demurrer, where it 
does not state facts to show a cause 
of action in respect of acts of con- 
tractors. Baker v. Atlanta, etc., R. 
Co l6s Alan LO AOe Sie7 Sali, C2)io A 
complaint in an action for wrongful 
death, alleging that defendant wan- 
tonly, willfully, or intentionally 
killed plaintiff’s intestate by shoot- 
ing him with a gun, was subject to 
demurrer as alleging the act to have 
been done in three alternatives. Kuy- 
kendall v. Edmondson, 205 Ala. 265, 
87 S 882. (3) A plea in an action for 
negligent death, alleging that de- 
ceased was guilty of contributory 
negligence in that he had knowledge 
“or” notice of the defect by which 
he was killed, is demurrable since 
knowledge of such defect alone rais- 
es a defense. Osborne v. Alabama 
Steel, etc., Co., 1385 Ala. 571, 33 S 687. 


” 


And see Master and Servant §§ 1181, 


1182. (4) The use of the word “near,”’ 
as related to dangerous agencies, ac- 
coinpanied by the qualifying word 
“dangerously” or “negligently,” with 
averments of knowledge of the dan- 
ger, is good; but, when used alone 
with “at,” “fon,” or “under” a danger- 
ous agency, is bad as an alternative; 
and to say that a person is at or near 
a railroad track or crossing, which 
may be within a distance of from one 
to fifty feet, does not necessarily im- 
port a dangerous place. Birmingham 
R., ete., Co. v. Nicholas, 181 Ala. 491, 
61 S 361. (5) Alternative allegation 
that plaintiff was traveling along a 
public street, or thoroughfare, “or 
other crossing”? render a count in an 
action for negligence against a street 
railway bad, since it was possible 
that plaintiff might have been a tres- 
passer. Birmingham R., etc., Co. v. 
Nicholas, supra. 

74. See infra text and notes 81-83. 

75. Cal.—cCliff v. California Spray 
ry ioain tick Co.) SsCali A. 42425 ee 


Ga.—Central of Georgia R. Co. -v. 
Tapley, 145 Ga. 792, 89 SE 841; John 
A. Roebling’s Sons Co. v. Southern 
Power Co., 142 Ga. 464, 88 SE 1388, 
LRA1915B 900 [cit Cyc]. 

Ill.—Detroit v. Wabash Refining 
Co., 223 IN. A. 246. * 

Ind.—Pittsburgh, ete. R. Co. v. 


of defendant’s| 


when the facts so alternatively stated are material.7° 
Legal conclusions may be pleaded in alternative ;*™ 
surplusage alleged in the alternative will not vitiate 
a pleading ;** and qualifying averments which are le- 


Peck, 165 Ind. 537, 76 NE 163; Langs- 
dale v. Woollen, 120 Ind. 78, 21 NE 
541; Adams Express Co. v. Heagy, 
69 Ind. A. 652, 122 NE 608; Spring- 
field Second Nat. Bank v. Hart, 8 Ind. 
A. 19, 35 NE 302. 
ep pes v. Abell, 6 J. J. Marsh 
La.—Shankland v. Morris, 
Shows, Inc., 4 La. A. 326. 
Me.—Macurda v. Lewiston Journal 
Co., 104 Me. 554,.72 A 490. 
Md.—Goldman y. Harford Road 
Bldg. Assoc., 150, Md. 677, 133 A 843. 
Minn.—Casey Pure Milk Co. v. 
Booth Fisheries Co., 124 Minn. 117, 
144 NW 450, 51 LRANS 640; Ander- 
son v. Minneapolis, ete., R. Co., 103 
pnt, 224, 114 NW 1123, 14 LRANS 


etc., 


Mo.—Stone v. Graves, 8 Mo. 148, 40 
AmD 131. 

N. J.—Schwarz Bros. Co. v. Eve- 
ning News Pub. Co., 84 N. J. L. 486, 
87 A 148. 


N. Y.—Cohn v. Graber, 201 App. 
Div. 264, 194 NYS 233; Moffat~ v. 
Archibald M. Ainslie Co., 181 App. 
Div. 37; 168 NYS 417;. Sprague v. 
Currie, 133 App. Div. 18, 117 NYS 
481; Salters v. Genin, 16 N. Y. Super. 


639, 8 AbbPr 253, 17 HowPr 390 [aff 
10 AbbPr 478]; Durante v. Contanti, 
130 Misc. 632, 224 NYS 520; Abt- 
Bernot, Ine. v. Holland-American 
Line, 126 Misc. 7, 211 NYS 736; Wash- 
ington Dean Co. v. Nippon Yusen 
Kaisha, 125 Mise. 855, 211 NYS 737. 
Oh.—Cincinnati, ete., R. Co. v. Ur- 
bana Third Nat. Bank, 1 Oh. Cir. Ct. 
199, 1 Oh. Cir. Dec. 109. 
Pa.—Karwan v. Ocadlik, 28 Pa. 


Dist. 100. 

S. C.—Daniels v. Berry, 148 S. C. 
446, 146 SE 420; Saluda Bank v. Fea- 
ster, 87:S:. C. 95, 68 SE 1045. 

Eng.—Cook v. Cox, 3 M. & S. 110, 
105 Reprint 552. 

Ont.—Taylor v. Adam, 8 Ont. Pr. 
66; Bain v. McKay, 5 Ont. Pr. 471; 
Widderfield v. Metcalfe, 21 U. C. Q. 
B. 247. 

[a] Purpose of rule (1) is to re- 
quire certainty in pleading. Indian- 
apolis, etc., Tract. Co. v. Henderson, 
39 Ind. A. 324, 79 NE 539; Goldman v. 
Harford Road Bldg. Assoc., 150 Md. 
677, 483 :A> 843. (2). “A -disjunetive 
allegation as to the essence of the 
cause of action is as pure an example 
of uncertainty and indefiniteness in 
pleading as can well be found, for it 
completely conceals from the defend- ' 
ant the ground upon which a recov- 
ery is claimed.’ Macurda vy. Lewis- 
ton Journal Co., 104 Me. 554, 555, 72 
A 490. 

[b] Construction.—(1) Disjunctive 
allegations must be construed against 
the pleader. Goldman v. Harford 
Road Bldg. Assoc., 150 Md. 677, 133 A 
843; Hanford v. Duchastel, 87 N. J. 
L. 205, 938 A 586. (2) Such allega- 
tions are to be construed most fa- 
vorably to the adverse party. Han- 
ford v. Duchastel, supra. 

[c] Pleader’s lack of knowledge or 
information does not excuse him from 
requirement of definiteness in plead- 
ing or warrant alternative averments. 
Karwan v. Ocadlik, 28 Pa. Dist. 100. 
But see infra text and note 83. 

76. Parsons.v. Smith, 164 Ill. A. 
509; Shankland v. Morris, ete., Shows, 
Ine., 4 La. A. 326; F. W. Woolworth 
ne v. Graham, (Tex. Civ. A.) 257 SW 


77. Shankland v. Morris, etc., 
Shews, Inc., 4 La. A. 326; Shark Blec- 
oe R. Co. v. McKean, 17 OhNPNS 

oO. 

78. Shark Electric R. Co. v. Mc- 
Kean, supra; F. W. Woolworth Co. v. 
Graham, (Tex. Civ. A.) 257 SW 574. 
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gal equivalents may be alleged in the alternative.7® 
Mere use of disjunctive does not necessarily make 
pleading alternative within the operation of the gen- 


eral rule.*’° 
Qualifications of rule. 


of justice.’? 


79. Globe v. Shute, 22 Ariz. 280, 
196 P 1024; Morris v. Dallas First 
State Bank, (Tex. Civ. A.) 192 SW 
See also Mobile, ete., R. Co. v. 
Smith, 146 Ala. 312;°40 S 763 (sus- 
taining a complaint which averred 
that an act was “willfully or wan- 
tonly done’). Rule in Alabama see 
supra note 73 [a]. 

[a] Rule applied to allegation: 
That contract is void for usurious 
“exchange or. interest.” Morris v. 
Dallas First State Bank, (Tex. Civ. 
A.) 192 SwW 1074. (2) That dainage 
to goods from water resulted from 
the inadequacy of a drain “ per- 
mitting rubbish, etc., to accumulate in 
the drain. Globe v. Shute, 22 Ariz. 
280, 196 P 1024. 


80. -Ala.—Sloss-Sheffield Steel, 
uae Co. v, Salser, 158 Ala. 511, 48 S 
74 


Ind.—Indianapolis, ete., Tract. Co. 
Naat Henderson, 39 Ind. A, 324, 79 NE 

Minn.—Grbich v. Pittsburgh Iron 
Ore Co., 119 Minn. 365, 1388 NW 309, 
AnnCasi914A 1238. 

Mo.—Spaulding v. Edina, 122 Mo. A. 
65,.97 SW 545. 

Mont.—Stricklin v. Chicago, 
Ee Cow 59 MONT. 36 7,5L90 S39. 

Pa.—Moon y. Matthews, 35 Pa. Co. 
313. 

Tex.—Ewing v. OL Mex: 
230, 16 SW 1000 

[a] Tllustrations.— (1) Allegations 
that a defect in a sidewalk was known 
to defendant, or by the exercise of or- 
dinary care might have been known to 
him. Spaulding v. Edina, 122 Mo. A. 
65, 97 SW 545. (2) Allegations that 
an account was not just or true “i 
whole or in part.” Milam v. Ed. H. 
Harrell Lumber Co., (Tex. Civ. A.) 
97 SW 825. (3) Allegations that in- 
juries were proximately caused by 
defendant negligently using its ex- 
plosives, or by negligently failing to 
give plaintiff and the men working 
under him notice that a blast was to 
be set off. Sloss-Sheffield Steel, etc., 
Co. v. Salser, 158 Ala. 511, 48 S 374. 

{b] Averments of two combinations 
of facts constituting cause of action 
may be made disjunctively. Taylor, 
ete., Co. v. Pumphrey, (Tex. Civ. A.) 
32 SW 225. 

[c] If different averments refer to 
the same ultimate fact, and each of 
them is pertinent to the single cause 
of action or defense, the pleading is 
not open to the objection that the 
cause of action or defense is stated 
in the alternative, even though the 
averments are in'the disjunctive. In- 
dianapolis, etc., Tract. Co. v. Hender- 
son, 39 Ind. A. 324, 79 NE 539 (dic- 
tum); Grbich v. Pittsburgh Iron Ore 
Coy, 119 Minn. 365, 138 NW 309, Ann 
Cas1914A 1238; Stricklin v. Chicago, 
CLC ty. CO.) 9) Mont.:)367%, 09%) Pi 889, 

{d] Where an act is averred to 
have been done by a person or by his 
agent or servant acting within the 
scope of his authority (1) the plead- 
ing is not bad, where the objection 
is not presented by demurrer (Ala- 
bama Great Southern R. Co. v. San- 
ders, 145 Ala. 449, 40 S 402; Agency 
§ 610; Master and Servant §§ 1574—- 
1577), (2) even where the question 
was raised by demurrer (Moon ‘y, 
Matthews, 35 Pa. Co. 313). 

81. Garfield Oil Co. v. Crews, 134 
Okl. 229, 273 P 228. 

82. Kass v. Garment Center Real- 


etc., 


Duncan, 


It has been said that alter- 
native pleading may be permitted in the furtherance 
; Where the facts are of such a nature 
that the party pleading them cannot well allege them 
otherwise than in the alternative, the pleading may 
be upheld at least on general demurrer.*? Where the 
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pleader has no knowledge as to which of two sets of 
facts, under either of which the opposite party would 
be equally liable, exists, he may properly allege them 


in the alternative.®? 


ty Co., 209 App. Div. 647, 205 NYS 
94; Potter v. Gilbert, 130 App. Div. 
632, 115 NYS 425 [aff 196 N: Y. 576 
mem, 90 NE 1165 mem]; Hasberg v. 
Moses, 81 App. Div. 199, 80 NYS 867; 
Munn v. Cook, 8 NYS 698, 24 AbbNCas 
314; Rasmussen v. McKnight, 3 Utah 
SUD now Soyer 20 

[a] Construction.—(1) An allega- 
tion in the alternative is only as 
strong as the lesser allegation. Sick- 
lick v. Schasseur, 221 App. Div. 742, 
225 NYS 279. (2) Alternative alle- 
gations are construed most strongly 
against the pleader and most favora- 
bly for the adverse party. Potter v. 
Gilbert, 130 App. Div. 632, 115 NYS 


425 [aff 196 N. Y. 576 mem, 90 NE 
1165 mem]. 
83. state Trust, etc., Co. 


v. Louisiana Ave. Realty Co., 143 La. 
971, 79 S 557; Hibernia Bank, etc., 
Co. v. Louisiana Ave. Realty Co., 143 
La. 962, 79 S 554; Chaffe v. Scheen, 
384 La. Ann. 684; Johnson v. Mayer, 
30 La, Ann. 1203. 

Minn.—Grbich v. Pittsburgh Iron 
Ore Co., 119 Minn. 365, 138 NW 309, 
AnnCas1914A 1238. 

Mont.—Stricklin v. patra EO: 
R. ae 59 Mont. 367, 197 P 839. 

Y.—Jacobs v. ‘Barron, 215 App. 
Div. 560, 214 NYS 261; Kass v. Gar- 
ment Center Realty Co., 209 App. Div. 
647, 205 NYS 94; Mutual L. Ins. Co. v. 
McCurdy, 118 App. Div. 815, 103 NYS 
829; Munn v. Cook, 8 NYS 698, 24 
AbbNCas 314. 

S. C.—Saluda Bank v. Feaster, 87 S. 
C. 95, 68 SE 1045. 

Tex, —Floyd vy. Patterson, 72 Tex. 
202, 10 SW 526, 18 AmSR 787 
ner vy. Parker, (Civ. A.) 4 
639; Thomas v. Basden, i 
SW (2d) 336; San Angelo Cotton Oil 
Co. v. Houston County Oil Mill, etce., 
Co., (Civ. A.) 185 SW 887; St. Louis 
Southwestern R. Co. v. Langston, 
(Civ. A.) 125 SW 334; San Antonio v. 
Potter, 31 ‘Tex. Civ. A. 263, 71 SW 764. 

[a] Discussion of rule.—‘‘There is 
a class of cases in which for no fault 
of his own, and usually by fault of the 
defendant, the plaintiff does not know 
which of ‘two absolutely inconsistent 
grounds he may succeed in proving, 
either of which will entitle him to re- 
cover; as in the case of fraud or mis- 
take, or a case of suspected agency 
for an undisclosed principal. If it is 
important to plaintiff's policy, as it 
usually is, especially in such classes 
of cases, to obtain a sworn answer, 
he must make a sworn complaint; 
and he cannot, even on information 
and belief, swear to inconsistent facts. 
Therefore he cannot state Such incon- 
sistent grounds of recovery in sepa- 
rate causes of action, each alleged 
without qualification. He must state 
them, if at all, in a single cause of 
action and in the alternative. A rule 
which allows plaintiff to state essen- 
tial allegations in the alternative, is 
obviously capable of much abuse, be- 
cause by multiplying alternatives he 
may leave the defendant quite in the 
dark as to the facts the latter must be 
prepared to meet. But within limits 
which will exclude such abuses, the 
right of the plaintiff to allege alterna- 
tive grounds is now recognized by the 
highest authority, and is not without 
in the lower courts and 
courts of other jurisdictions.” Note 
on Pleading, 24 AbbNCas 326, 332. 

[b] Each alternative must present 


etc., 


Statutes in some jurisdictions permit a party to al- 
lege alternatively the existence of facts, if he states 
that one of them is true and that he does not know 
which of them is true.*# 
native statements must state a cause of action or a 
defense ;*® where any one of several averments al- 


Under this rule both alter- 


good cause of action or defense.—(1) 
Where the complaint alleges in the 
disjunctive two statements of fact, 
one sufficient to constitute a cause of 
action, and the other insufficient, they 
neutralize each other and subject the 
complaint to general demurrer. 
Knoor vy. Reineke, 38 Ida. 658, 224 P 
84; Grbich v. Pittsburgh Iron Ore 
Cour ALS Minn 03865 ni) LoS oNiV ees Oo 
AnnCas1914A 1238 (dictum); 
son v. Minneapolis, ete., R. Co., 
Minn. 224, 114 NW 1123, 14 LRANS 
886; Stricklin v. Chicago, etc., R. Co., 
59 Mont., 36%. 197 P8392 Balker_v. 
Galbreath, (Tex. Civ. A.) 211 SW 626. 
(2) When two causes of action or de- 
fense are pleaded in the disjunctive, 
one of which is good and the other is. 
not, it amounts to no more than 
pleading the latter, because a plead- 
ing will be construed most strongly 
against the pleader. Balker v. Gal- 
breath, supra. 

[ce] Ilustration.—An averment 
that a corporate officer ‘‘made or au- 
thorized to be made, or knowingly or 
negligently permitted to be made” an 
unauthorized and unlawful payment 
of a portion of the 
funds is a proper allegation under 
this rule. Mutual Ju. Ins. Co. v. Mc- 
Curdy, 118 App. Div. 815, 817, 103 
NYS 829. 

84. See statutory provisions. See 
also Merschel v. Louisville, ete, R. 
€o., 121 Ky. 620, 85 SW 710, 27 KyL 


465 (alternative ‘averment of cause of 


injury in negligence case); Louis- 
ville, etc., R. Co. v. Wyatt, 93 SW 601, 
29 KyL 437 (alternative averment of 


facts constituting cause of action for 


negligence); Wade v. Douglas, 161 


Mo. A. 348, 143 SW 830 (allegations. 


that either defendant or his principal 
were to pay plaintiff for services); 
Blood v. Sovereign Camp W. O. W., 


140 Mo. A. 526, 120 SW 700 (in an ac-- 


tion on a benefit certificate in which 


an instrument is shown changing the- 


beneficiary, averment that the instru- 
ment was never executed by insured, 


or that it was executed by him under 


undue influence); Spaulding y. Edina, 
122 Mo. A. 65, 97 SW 545 (actual or 
eee NS notice). 

a 
fact alternatively pleaded under the 
statute must be positively alleged, 
coupled with an averment of the 


pleader’s belief of one or the other of’ 


the alternatives so alleged. Nicholas, 
etc., Co. v. Hubert, 150 Mo. 620, 51 
sw’ 1031; Otrich v. St. Louis, etc., 1a. 
Co., 164 Mo. A. 444, 144 Sw 1199 
[adopting op. 154 Mo. A. 420, 184 SW 
665]. (2) However, failure to con- 
form precisely to statutory require- 


ments as to alternative pleading does: 


not necessarily render the pleading 
defective. Hendricks v. Calloway, 
211 Mo. 586, 111 SW 60; Wade v. 
Douglas, 161 Mo. A. 348, 143 SW 830. 
Consistency and repugnancy see in- 
fra § 92. 
85. Davidson y. Falls, 215 Ky. 368, 


285 SW 209; Farmers’ Bank vy. Amer-- 


Bont Surety’ Co., 
SW 76; Rogers v. McAlister, 151 Ky. 
488, 152 SW 571; Chesapeake, etc., R. 


205 Ky. 177, 265 SW 


Co. v. Lang, 135. Ky. 76, 121 SW 993; ‘ 


Hoffman v. Maysville, 123 Ky. 707, 


97 SW 360, 29 KyL 1245; Cumberland. 


Valley Bank vy. Slusher, 102 Ky. 415, 
43 SW 471, 19 KyL 1497; Beall v. 
January, 62 Mo. 434; 


eee, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


corporation’s. 


Form of allegations.—(1) A. 


Scobee v. Brent, 185 Ky. 734, 216 


Berry v.' Pea- 


+ 
ae 


§§ 91-92] 


leged in the alternative is insufficient, the entire 
The alternative allega- 
tions must relate to facts, not parties;8? the aver- 
ment of liability on the part of one or the other of 
two defendants is not permitted;8* nor may plaintiff 
allege that defendant is indebted either in contract 


pleading is rendered bad.°* 


or in tort.®® 


Remedy. A motion is the proper remedy,®® or a 


special demurrer.°? 


coat Coal, etc.,.Co., (Mo. A.) 253 SW 
6. 

86. Davidson v. Falls, 215 Ky. 368, 
285 SW 209; Farmers’ Bank v. Ameri- 
can Surety Co., 205 Ky. 177, 265 SW 
505; Linck v. Louisville, ete., R. Co., 
107 Ky. 370, 54 SW 184, 21 KyI, 1097; 
Cumberland Valley Bank vy. Slusher, 
102 Ky. 415, 43 SW 471, 19 Bye 1497; 
Berry v. Peacock Coal, etce., (Mo. 
A.) 253 SW 456; Rollins v. ees 
Men’s Acc. Assoc., 204 Mo. A. 679, 
220 SW 1022. 

87. Louisville, etc., R. Co. v. Slush- 
er, 217 Ky. 738, 290 SW 677. 

88. Louisville, ete, R. Co. v. 
Slusher, supra; Hartzell v. Murray 
Bank, 211 Ky. 263, 277 SW 270; Lou- 
isville Gas, ete., Co. v. Nall, 178 Ky. 
33, 198 SW 745; Louisville, etc., R. 
Co. v. Et: Wayne Blectric Co., 108 ‘Ky. 
dit3,. 55. SW 918; 21 Kyi 1544: Brown 
v. Illinois Gent. R. Co., 100 Ky. 525, 
38 SW 862, 18 KyL 974. And see Par- 
ties § 154. 


89. Southern Lumber Co. v. Wire- 
man, 41 SW 297, 19 KyL 585. 

90. See infra §§ 977, 1030. 

91. See infra § 476. 

92. Cross references: 


Poa ene allegations see supra § 
Complaint with inconsistent aver- 
ments as good if sustainable on any 

theory see infra §§ 110, 141. 
Inconsistent defenses: 

Generally see infra §§ 254-256. 

Construction see infra § 112. 

Pleading contradictory facts in 

separate paragraphs or counts 
see infra §§ 249, 250. 

93. U. S.—Sovereign Bank of Can- 
ada v. Stanley, 176 Fed. 743; Ryland 
v. Hollinger, 117 Fed. 216, 54 CCA 248; 
Mower v. Burdick, 17 ’F. Cas. No. 
9,890, 4 McLean 7. 

Ala.—Peck v. Henderson, 218 Ala. 
233, 118 S 262 [certiorari den 22 Ala. 
A. 541, 118 S 258]; Ansley v. Pied- 
mont Bank, 113 Ala. 467, 21 S 59, 59 


pre 122; BHllerbe v. Troy, 58 Ala. 
3. 
Cone ee Wapeeolaek sali "Cal 


Colo.—Palmer v. Sackett, 82 Colo. 
61, 256 P 1093; Bieser v. Stoddard, 73 
Colo. 554, 216 P 707; Peo. v. Lothrop, 
3 Colo. 428 


Fla.—Shelton v. Hisemann, 75 Fla. 
644, 79 S 75. 

Tll.—Allis-Chalmers Mfg. Co. v. 
chicas. 297 Ill. 444, 130 NE 736; 


Cobb v. Heron, 180 Ill. 49, 54 Nie 189; 


Wadhams vy. Swan, 109 Ill. 46. 
Ind.—Chicago, ete., R. Co. v. Bar- 
ker, 169 Ind. 670, 83 NE 369, 17 


LRANS 542, 14 AnnCas 375. 

Towa.—Hikenberry v. Edwards, 71 
Iowa 82, 32 NW 183. 
gr eY Rowan Vv. lee, 3 J. J. Marsh. 
ee ee v. Brown, 30 La, Ann. 

Md.—Eastern Ady. Co. v. McGaw, 
89 Md. 72, 42 A 923. 

Mo.—Stevens v. Stevens, 309 Mo. 
130, 273 SW 1066; O’Brien v. St. 
Louis Transit Co., 212 Mo. 59, 110 Sw 
705, 15 AnnCas 86. 


Mont.—State v. Dickerman, 16 
Mont. 278, 40 P 698. 
Nebr. —People’ s Nat. Bank v. 


Geisthardt, 55 Nebr. 232, 75 NW 582. 
Nev.—Nelson v. Smith, 42 Nev. 302, 

V6. 261,178 P1626. 

aise H.—Mendum v. SOV; VOC ING dele 


N. J.—Salt Lake City Nat. Bank v. 
Hendrickson, 40 N. J. L. 52. 
N. Y.—Curtis v. Jones, How. A. 
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[§ 92] 4. Consistency or Repugnancy.°? 
ferent allegations in a pleading should be consistent 
with one another and not be repugnant.°* 
ent, repugnant, or contradictory averments of mat- 
ters of substance neutralize each other®* and render 
the pleading defective.®° 
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The dif. 


Inconsist- 


The test of inconsistency 


has been variously formulated to be whether the 


proof of: one averment tends to disprove another,°® 


or that to be inconsistent allegations must be such 


Cas) 137, 8 Den) 590, 4 HowPr 182; 
Todd v. Kéator, 177 App. Div. 112, 163 
NYS 853; Browning v. Terwilliger, 
144 App. Div. 516, 129 NYS 431. 

S. C.—Ross' vy. Charleston, etce., 
Transp. Co., 42 S. C. 447, 20 SE 285. 

Tenn.—Frank_ v. Townsend, 9 
Humphr. 724. 

Tex.—Means v. Robinson, 7 Tex. 
502; Wood v. Security Petroleum Co., 
(Civ. A.) 282 SW 948; Reuter v. Nix- 
on State Bank, (Civ. A.) 209 SW 715. 


Utah.—Combined Metals v. Bas- 
tian, 267 P 1020. 
Vt.—Doyle v. Melendy, 85 Vt. 297, 


81 A 1129; Walker v. Wooster, 61 Vt. 
403, 17 A 792. 

W. Va.—Cameron v. Hicks, 65 W. 
Va. 484, 64 SE 832, 17 AnnCas 926. 

Wis.—Castenholz v. Heller, 82 Wis. 
30, 51 NW 432. 

Wyo.—Wallace v. Skinner, 15 Wyo. 
Dov Ss Oreos 

Man.—Vulean Iron Works v. Win- 
nipeg Lodge No. 122 I. A. M., 16 Man. 
206, 4 WestLR 313. 

Ont.—Monaghan y. Hayes, 4 U. C. 
CHP She Halinyv.escarlett ia (©..Crok. 
354; Switzer v. Ballinger, 1 U. C. C. 
P3386 Harris’ wer raser, 12 U.262 @: 
B. 402; Rees v. Dick, 7 U. C. Q. B. 496; 
Campbell v. Black, 4 U. C. Q. B. 488; 
Smith v. Oates, 4 U. C..Q. B. 185, 

Que.—St. Aubin vy. Crevier, 7 Que. 
Pres YS 

“He is not to be heard who alleges 
things contradictory to each other.” 
Todd v. Keator, 177 App. Div. 112, 117, 
163 NYS 853. 

{a] Reason for rule.—The rule 
precluding inconsistent averment “is 
based upon the theory that one or 
the other must be false, and that the 
pleader ought to know which is true 
and which is false, and that he should 
be compelled to choose between 
them.” Nelson v. Smith, 42 Nev. 
302; BL75 176 BP 261 178 P 625. 

[b] Alternative allegations.— (1) 
Alternative averments in a count must 
be consistent. Peck v. Henderson, 218 
Ala. 238, 118 S 262 [certiorari -den 
22 Ala. A. 541, 118 S 258]; Wade v. 
Douglas, 161 Mo. A. 348, 143 SW 830. 
And see supra § 91 text and notes 73, 
81-89. (2) A petition stating the 
facts and drawing therefrom the al- 
ternative conclusions that defendants 
are not incorporated, but, if they are, 
then, ete., is not open to the objection 
of inconsistency. Dilzell Engineer- 
ing, ete., Co. v. Lehmann, 120 la. 273, 
45 S$ 138. (8) Still, where a creditor 
charges alternatively that a debtor 
entered into fraudulent real or fraud- 
ulent sham contracts, it knows not 
which, and prays that they be de- 
clared void, the creditor is not de- 
barred on the stand of inconsistency 
from demanding that the contracts, 


if sham, be decreed void. Interstate 
Trust, ete., Co. v. Louisiana Ave, 
Realty Coy 143 ak 9717979 4S) tot; 


Hibernia Bank, etec., Co. v. Louisiana 
Ave. Realty Co., 143 La. 962, 79 S 
554. And see supra § 91 text and 
notes 81-89.* 

94. U. S.—Ry land v. 
117 Fed. 216, Be CCA 248. 

Colo.—Estes v. Crann, 73 Colo. 438, 
PAGS ee ay 7 

Fla.—Shelton v. Eisemann, 75 Fla. 
644, 79 S 75; American F. Ins. Co. v. 
King Lumber, ete, Co., 74 Fla. 130, 
77 S 168; Williams v. Peninsular 
Grocery -Co,,; -(380 ila, 930. Goi S vobTs 
Sovereign Camp W. O. W. v. Hodges, 
Foe lass Oi 1 Onna) «= FLOODES? Vi. 
Crane, 56 Fla. 395, 47 S 992; State v. 
Seaboard Air Line R. Co., 56 Fla. 670, 


Hollinger, 


47 S 986; Florida Cent., etce., R. Co. 
v. Ashmore, 43 Fla. 272, 32 S 832. 


Ill.—Aliis-Chalmers Mfg., Co. v. 
Chicago, 297 Ill. 444, 130 NE 736; 
Wortham v. Quait, 215 Ill. A. 444; 


Keeshan v. Elgin, ete., Tract. Co., 132 
Tl). A. 416 [aff 229 Tll. 533, 82 NE 


360]. 

La.—Jackson vy. Creswell, 147 La. 
914, 86 S 329. 

Mont.—White v. Hagbery, 54 Mont. 
593,172) P 1034. 

Tex.+-Horton Mfg. Co. v. Hardy 


hight~Co., *(Civ." A.) 294. SW ~320; 
Stephens y. Stephens, (Civ. A.) 281 
SW 1096. 


Utah.—Combined Metals 
tian, 267 P 1020. 

Vt. Ws ea v. Melendy, 85 Vt. 297, 
81 A 1129. 

95. See cases supra note 94. 

[a] Tlustrations.—(1) “If the al- 
legations of the declaration which 
contain only one count are. 
inconsistent with each other in mat- 
ters of substance, or if the allegations 

nF PAS inconsistent and repug- 
nant to a material clause in the con- 
tract declared upon’’ and made a part 
of the declaration, it should be held 
bad. Shelton vy. Hisemann, 75 Fla. 
644, 648, 79 S 75. To same effect Sov- 
ereign Camp W. O. W. v. Hodges, 72 
Fla. 467, 73 S 347. (2) Allegations 
that plaintiff's intestate was intoxi- 
cated and unable to care for himself, 
and averments that he was in the ex- 
ercise of due care, are bad for re- 
pugnancy. Keeshan v. Elgin, ete., 
Tract. Coi, 132 Tl: At 416 [aff 229 11k 
533, 82 NE 360]. 

96. O’Brien v. St. Louis Transit 
Co., 212 Mo. 59, 110 SW 705, 15 AnnCas 
86; Raming v. Metropolitan St. R. 
Co., 157 Mo. 477, 57 SW 268; Gaedis 
v. Metropolitan St. RuCoy 161 Mo. A, 
225, 148 SW 565; People’s Nat. Bank 
v. Geisthardt, 55 Nebr. 232,° 75 NW 
582; Eddington v. Acom (Tex. Civ. 
A.) 259 SW 948. 

[a] Averments held consistent.— 
(1) Admission that plaintiffs are uni- 
versal legatees of a person deceased 
is not inconsistent with an averment 
that another person is testamentary: 
executor and that an agreement ex- 
ists between such person and defend- 
ant, operating as a bar of the action. 
St. Aubin v. Crevier, 7 Que. Pr. 403. 
(2) Allegations in an action against 
the indorser and guarantor of notes 
sued on, that the makers, not joined 
as defendants, were actually and no- 
toriously insolvent and that plaintiff 
held liens against the property be- 
longing to such makers. Ridgell v. 
(Tex. Civ. A.) 


v. Bas- 


Farmers’ Nat. Bank, 
275. SW 858. (8) Allegation of an 
intervener, that he owns a note and 
an allegation that the claim of own- 
ership of plaintiff, is fraudulent and 
Simulated. Brown v. Brown, 22 La. 
Ann. 475. (4) Allegation of owner- 
ship of property by plaintiff coupled 
with an averment that plaintiff’s an- 
cestor conveyed the property, so that 
it was vested in a third person, as 
such third person may have conveyed 
it back to plaintiff’s ancestor. Van 
Sicklen v. Voorhies, 196 App. Div. 
400, 187 NYS 730. (5) Allegations of 


fraud and_ simulation. Chaffe  v. 
Scheen, 34 La. Ann. 684; Johnson y. 
Mayer, 30 La. Ann. 1208. (6) Alter- 


native allegations, in a petition on a 
note, basing defendant’s liability on 
the theory of partnership or assump- 
tion of maker’s debts. Mddingston v. 
Acom, (Tex. Civ. A.) 259 SW 948. 
(7), Cross complaint setting up a pri- 
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that if one is true, the other must necSoGAGe un- | true;®? but in passing upon repugnancy the pleading 


vate easement in the cross complain- 
ant and a public easement in the use 
of the navigable waters which were 
the subject of the action for trespass 
and for an injunction. Connell v. Mc- 
Gahie, 37 Cal. A. 439, 173 P1115. (8) 
In an action for injuries to an in- 
vitee, allegations that defendant “‘re- 
quested, lured, and induced” plaintiff 
to go on the premises were not re- 
stricted in their meaning by subse- 
quent allegations that defendant, act- 
ing through its duly qualified agents 
and employees, requested, etce., and 
that defendant’s employee, acting 
within the scope of his employment 
and in the exercise of authority given 
him by defendant, requested, etc.; 
such allegations are all to the same 
effect, and the proof, if it conformed 
to the last, is consistent with the 
others. Coburn v. Swanton, 95 Vt. 
320; 1152 A 153.0 G9) In. a-suit.to fore= 
close a deed of trust and a builder’s 
lien, allegations of application for se- 
questration, that plaintiff feared that 
defendants would injure the property 
and convert the rents, fruits, and rev- 
enues. Dowdy v. Furtner, (Tex. Civ. 
A.) 198 SW 647. (10) That a signa- 
ture is genuine coupled with an aver- 
ment that a party is estopped to de- 
ny such signature. Wikenberry v. Ed- 
wards, 71 Iowa 82, 32 NW 183. (11) 
That conveyances were as security 
coupled with the averment that con- 
veyances were for the purpose of de- 
frauding creditors. Southworth v. 
Huffaker, 79 Colo. 364, 246 P 261. 
(12) That defendant permitted and 
suffered plaintiff's intestate, a minor, 
to work in an underground mine, and 
the further allegation that he was not 
an employee of defendant. Ivey v. 
Railway Fuel Co., 211 Ala. 10, 99 S 
177. (13) That defendant was acting 
under color of his office and within 
the line and scope of his employment 
as deputy sheriff. Burge v. Forbes, 
(Ala. A.) 120 S 577. (14) That, if 
plaintiff's signature to an instrument 
sought to be canceled is genuine, it 
was obtained by trick, and a further 
allegation that the signature is per- 
haps not genuine, but forged. Green 
v. Security Mut. L. Ins. Co., 159 Mo. 
A. 277, 140 SW 325. (15) That plain- 
tiff is ‘in possession” of lands, 
coupled with an allegation that plain- 
tiff is residing outside of the reser- 
vation on which the land is situated, 
since plaintiff's possession of the land 
could be by tenant. Mulkins y. Snow, 
106 Misc. 556, 175 NYS 41 [aff 178 
NYS 905]. (16) That plaintiff pur- 
chased certain lots designated by 
number, and another averment that 
he bought other numbered lots repre- 
sented as being within the boundaries 
of those first mentioned. Castenholz 
v. Heller, 82 Wis. 30, 51 NW 432. (17) 
That plaintiff was caused to fall from 
a street car by the sudden starting of 
the car, and an allegation that plain- 
tiff’s fall was the result of the sudden 
stopping of the car after it had 
started. Alten v. Metropolitan St. R. 
Co., 183 Mo. A. 425, 113 SW 691. (18) 
That plaintiff was incapacitated for 
work for six months after the injury, 
and that his arm was so permanently 
injured as to decrease his earning ca- 
pacity. St. Louis, etc., R. Co. v. Price, 
(Tex. Civ. A.) 244 SW. 642 [aff 
(Commn. A.) 269 SW 422]. (19) 
That a railroad’s servants covered a 
hole in the roadway, making an un- 
safe place apparently safe, and that 
plaintiff, stepping thereon, was in- 
jured. Gulf, etc., R. Co. v. Havard, 
217 Ala. 639,,11:7.S 223. (20), That the 
charter of a bank was surrendered, 
and an allegation that it was contin- 
ued by virtue of the several acts for 
the settlement of the bank's affairs. 
Savage v. Walshe, 26 Ala. 619. (21) 
That the grantee of real estate is a 
fictitious person and that the convey- 
ance was made to such grantee to hin- 
der and defraud creditors. Purkitt v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Polack, 17 Cal. 327. (22) Where it is 
obvious that an instrument did not 
state its full or true consideration, 
the fact that it is set out does not 
render it inconsistent with an alle- 
gation of the true consideration. 
Wallace y. Skinner, 15 Wyo. 233, 88 
P 221. (28) Where several acts of 
defendant’s employees are charged as 
codperative causes, cumulative, and 
descriptive of the single acts of neg- 
ligence counted upon, a count was not 
demurrable as containing inconsist- 
ent and repugnant averments. Bir- 
mingham R., ete., Co. v. Hunnicutt, 3 
Ala. A, 448, 57 S 262. 

{b] Averments held repugnant.— 
(1) Averment in an amended petition 
that S promised to hold title to land 
for another, coupled with an aver- 
ment that the deed absolute on its 
face was in fact a mortgage. Stevens 
v. Stevens, 309 Mo. 130, 273 SW 1066. 
(2) Averment of defendant’s failure 
to repurchase corporate stock at a 
time which was of the essence of the 
contract, and a further allegation of 
an extension of time. Sibley v. Bar- 
clay, 14 Ala. A. 422, 70 S 201 [certio- 
rari den Ex p. Barclay, 195 Ala. 694 
mem, 708 1012 mem]. (3) Averment 
of prior judgment in the same court 
between parties, and the pendency of 
the cause in the supreme court, and 
an allegation that the former suit 
was between plaintiff’s guardian for 
her use, and defendant. Ellerbe v. 
Troy, 58 Ala. 143. (4) Averments in 
a bill to restrain the enforcement of 
an execution, that it was issued upon 
a pretended judgment entered upon 
a paper pretended to contain a power 
of attorney to confess judgment 
against complainant, coupled with al- 
legations that if the paper contained 
complainant’s signature it was a for- 
gery, but if the signature was genu- 
ine it was obtained by misrepresen- 
tation, fraud, false pretenses, and cir- 
cumvention. Friedberg v. De Pew, 
200 Ill. A. 395. (5) Claim to recover 
a slave as property inherited from 
plaintiff’s mother, or in case the court 
should consider the slave as com- 
munity property, a claim to be de- 
creed the owner of one half of the 
slave. Wood v. Harrell, 14 La. Ann. 
61. (6) Declaration which styles the 
plaintiff “executor” in the commence- 
ment and subsequently avers that he 
took out letters of administration. 
Rowan v. Lee, 3 J. J. Marsh. (Ky.) 
97. (7) Plea attempting to set up a 
default of plaintiff in the payment of 
a premium note or notes whereby the 
policy sued on became void, and aver- 
ring one particular note as given for 
the entire premium, and then men- 
tioning another note for a similar 
amount as a premium note, and alleg- 
ing a default in payment of such note 
and obligation. Farmers, ete, Mut. 
Ins. Co. v. Koons, 120 Ill. A. 308. (8) 
“The plea, in this case, shows, by the 
officer’s return, that the attachment 
was made Nov. 25, 1876, and the sum- 
mons served Dec. 6, 1876, and alleges 
that the Summons delivered to the 
defendant, when her estate was at- 
tached, is the Summons enrolled, and 
the only one served on her. This 
leaves it uncertain whether the sum- 
mons enrolled is intended to be identi- 
fied with the one said by the officer 
to have been given Dec. 6, or with 
another one alleged to have been de- 
livered when the goods were attached 
Nov. 25. Or, if force is given to the 
averment that it was the only sum- 
mons served on her, it contradicts 
the allegation of a summons served at 
another time, aS appears by the offi- 
cer’s return set out in the plea. The 
plea is bad for uncertainty and re- 
pugnancy.”’ Mendum vy. Joy, 58 N. H. 
140, 141. (9) That a decree adjudi- 
eating water rights was void, coupled 
with another averment that the de- 
cree was valid as to five of the forty 
cubic feet awarded defendant. Estes 


v. Crann, 73 Colo. 438, 216 P 517. 
(10) That a note has been given for 
an entire insurance premium is incon- 
sistent with another averment setting 
up default in another note for a simi- 
lar amount given as a premium note. 
Farmers, etc., Mut. Ins. Co. v. Koons, 
supra. (11) That a transfer of prop- 
erty is a simulation and that it is a 
donation in disguise. Brown sv. 
Brown, 30 La. Ann. 966. (12) That 
certain judgments were “entered” by 
confession by the clerk in vacation 
coupled with an allegation that they 
were rendered by the court in term 
time and subsequently entered in va- 
cation. Abbott v. Yuma County, 18 
Colo: 463730 P1031." Ca) hhaccer= 
tain real estate does and does not be- 
long to a community. Bourdette v. 
Burke, 119 La. 478, 44 S 270. (14) 
That goods were sold and delivered 
to defendant, and an averment that 
defendant guaranteed payment on de- 
livery to a third person. Schultz v. 
Deeming, 194 Ill. A. 5138. (15) That 
there was indebtedness as executor of 
the will of a person named and also as. 
trustee. Brown v. Brown, supra. 
(16) That plaintiffs are citizens of 
New York, namely, of Illinois. Leav- 
itt v. Cowles, 15 F. Cas. No. 8,171, 2 
McLean 491. (17) That plaintiff sold 
property at the best price obtainable, 
for four hundred and twenty-five dol- 
lars and that the market value at the 
time of the sale was eight hundred 
and seventy dollars, and prayer for 
the difference as damages. Stanley 
v. Sumrell, (Tex. Civ. A.) 163 SW 
697. (18) That the board of direc- 
tors of defendant bank approved all 
portions of preliminary sketches, pre- 
pared by plaintiff architect, coupled 
with averments to the effect that 
plaintiff was directed to complete 
plans ana specifications, in accordance 
with that portion only of the prelimi- 
nary schedule theretofore approved. 
Reuter v. Nixon State Bank, (Tex. 
Civ. A.) 206 SW 715. 

[c] Where there is a joint liabil- 
ity on the part of defendant and oth- 
ers, but, for some reason disclosed by 
the declaration, a separate right of 
action against him, allegations, ap- 
plicable to all, concerning the duty, 
and others applicable to him only, 
pertaining to the remedy, are not in- 
consistent. Cameron y. Hicks, 65 W. 
Va. 484, 64 SE 832, 17 AnnCas 926. 

Allegations of simple and wanton 
negligence as repugnant see Negli- 
gence § 663. 

97. O’Brien v. St. Louis Transit 
CO. pal2 Mo. (59, 1108 SWisWOo aml 
AnnCas 86; Raming vy. Metropolitan 
St. Re Cos Lb TMowAaii. Oe SiWw eos 


-Peterie v. Metropolitan St. R. Co., 177 


Mo. A. 359, 164 SW 254; Gabriel v. 
Metropolitan St. R. Co., 130 Mo. A. 
651, 109 SW 1042; Cameron v. Hicks, 
65 W. Va. 484, 487, 64 Sm 832, 17 
AnnCas 926. 

“Repugnancy only exists 


Where a sense is annexed to words 
which is either absolutely inconsist- 
ent therewith, or being apparently so, 
is not accompanied by anything to 
explain or define them.’ Cameron v. 
Hicks, supra. 

[a] Doctrine of “felo de se” ap- 
plies where two allegations are neces- 
sarily so repugnant to each other as 
to be mutually destructive. O’Brien 
vy. St. Louis Transit Co.,;.212 Mo. 59, 
110 SW 705, 15 AnnCas 86; Raming v. 
Metropolitan St. R. Co., 157 Mo, 477, 
57 SW_ 268; Peterie v. Metropolitan 
St. R. Co., i77 Mo. A. 359, 164 SW 254: 
Gaedis v. Metropolitan St. R. Co., 161 
Mo. A. 225, 1483 SW 565. And see Felo 
De Se 25 Cy. J.p L012: 

_ [b] Tlustration.—A petition which 
in one’ breath charges, first, that a 
motorman could have stopped the car 
which injured plaintiff, or by the ex- 
ercise of ordinary care could have 
seen plaintiff’s peril and negligently 
failed to do so, and second, that he 


§§ 92-94] 


must be considered as a whole.®® 

Surplusage.°® If there be repugnancy between a 
material averment and one which is regarded as sur- 
plusage, the latter may be disregarded.t. Thus mat- 
ter laid under a scilicet? or under a videlicet® may be 
rejected. / 

Remedy. Inconsistent or repugnant averments 
may be stricken out on motion;* and if the allega- 
tions are so utterly repugnant as to destroy or nullify 
one another, so that no cause of action or defense 
remains, a demurrer will lie against the pleading.® 

[§ 93] 5. Materiality. Only material facts should 
be alleged in a pleading.* A material allegation has 
been defined as one which is essential to the cause of 
action or defense, and which cannot be stricken from 
the pleading without leaving it insufficient,’ or one 
which, on being put in issue, will decide the cause,’ 
or one which will cause the action to fail if it is not 
proved,® or one which the pleader is entitled to prove 
at the trial.1° Conversely, immaterial allegations in 
a pleading are those unnecessary to establish the 
pleader’s position in the case,!* or those which, if es- 
tablished on the trial, would not entitle the pleader 
to, or aid him to obtain, the relief demanded or sus- 
was running the car at such high 
speed that he could not stop, contains 
mutually contradictory averments 
under this rule. Peterie v. Metropoli- 
tan este) Re [Conn l7t Mot AI*359;." 164 
SW 254; Gabriel v. Metropolitan St. 


R. Co., 130 Mo. A. 651, 109 SW 1042. 
Pleading cause of negligence gener- 


tion. 


PLEADING 


numbered separately, each of which 
shall contain but one material allega- 12: 
Hoff v. Kauffman, 3 Pa. 
Co. 876 [aff 282 Pa. 471, 28 A 120]; 
Com. v. New Amsterdam Casualty Co., 
3) Barmy Dist. Se (Co. lepton 
Gorley, 44 Pa. Co. 273. 
rule the pleader must be guided by 
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tain the defense pleaded.” But in actions brought 
under the code procedure there is a difference in this 
respect between those of a legal and those of an equi- 
table nature.t? In the former the material facts are 
strictly “issuable,” in that the action will fail if any 
of them is not proved.!* But in actions of an equi- 
table nature this is not generally true; the facts 
proper to be alleged frequently cover a wide range, 
and are all material, in that each one has some bear- 
ing and effect upon the relief to be granted, but they 
are not “issuable” in the sense that a material issue 
can be raised by the denial of any one of them.?® 

Remedy. Immaterial averments in a pleading do 
not render it subject to demurrer;'® but matter ob- 
jectionable on this ground may be disposed of by a 
motion to strike.1? 

[§ 94] 6. Irrelevance. A pleading should confine 
itself to the allegation of those facts which the 
pleader seeks to prove by evidence at the trial.t® An 
irrelevant allegation in a pleading is one which has 
no substantial relation to the controversy between the 
parties to the action and cannot affect the decision 
of the court.1® In code procedure such an averment 
corresponds to the impertinency of the old chancery 
et, 110 Mo. A. 377, 86 SW 483. 
Johns v. Pattee, 55 Iowa 665, 8 
NW 663; Dunlap v. Kelly, 105 Mo. 
A. 1,78 SW 664. 

Wecessity to prove surplusage and 


Hackney v. | unnecessary allegations see infra § 
(2) Under this | 1162 : 


Dist. & 


ally see Negligence §§ 666-670 


98. Wilson v. Place, (Tex. Civ. A.) 
293 SW 3822. See also infra § 104 et 
seq. 

99. See supra §§ 83, 84. 


1. Frank v. Townsend, 9 Humphr. 
(Tenn.) 7:24. 

2. Frank v. Townsend, 9 Humphr. 
(Tenn.) 724. 

3. See supra §§ 83, 84. 

4 Seeinfra § 1023. 

5. See infra § 486. 

6. Green vy. Palmer, 15 Cal. 411, 
76 AmD 492; Dunlap v. Kelly, 105 
Mo. A. 1, 78 SW 664; Makarsky v. 
@anadgian..Pac. *R: Co., 15 Man. 53; 
Snider v. Snider, 30. Ont. L. 105, 5 
OntWN 528, 16 DomLR 720; WBibler 
v. Henderon, 21 OntWN 174; Red- 
mond v. Stacey, 13 OntWN 79, 179, 
206; and cases infra notes 7-17. 

Pleading matter of evidence see 
supra § 16. 

7. Ark.—Lusk v. Perkins, 48 Ark. 
238, 247, 2 SW 847. 

Colo.—Tucker v. Parks, 7 Colo. 62, 
Oris ane; 1 P 427, 3 P 486. 

In d.—Atkinson v. Wabash R. Co., 
143 Ind. 501, 41 NE 947. 

Ind. T.—Ricknor v. Clabber, 4 Ind. 
T. 660, 76 SW 271, 273 

Kan.—Miller v. Brumbaugh, 7 Kan. 
343, 353. 

Ky.—Reynolds v. Binion, 177 Ky. 
189, 197 SW 641, 642; Luscher v. Ju- 
lian, 173 Ky. 150, 153, 190 SW 692: 
Carter v. Crow, 130 Ky. 41, waee SW 


1098, 1099; Louisville, etc., Cosaw. 
Paynter, 82 SW 412, 413, Se KyL 
761: Barret v. Godshaw, 12 Bush 
592, 600. 


Nebr.—Culbertson Wg 
Cox, 52 Nebr. 684, 73 N 

Nev.—Gillson v. Price, 18 Nev. 109, 
7, 459. 

N. M.—Bruton v. Sakariason, 21 
N. M. 488, 444, 155 P 725. 

N. Y.— Newman Ven OttopeG view Ye 
Super. 668, 670; Towner vy. Cary, 103 
Misc. 93, 169 NYS 817, 818. 

S. D.—-Meyer Vi Minnehaha County 
School Dist. No. 31, 4 S. D. 420, 57 
NW 68. 

Utah.—Rhemke v. Clinton, 2 Utah 
230, 236. 

Wy o.—Iba v. Central Assoc., 5 Wyo. 
S05; 266, 40 P 527, 42 P 20. 

[a] In Pensylvania (1) the Prac- 
tice Act expressly provides that every 
pleading must contain paragraphs 


ete, Co. v. 


the exigency of the case, and no ar- 
bitrary rule can be laid down as to 
what constitutes a single material al- 
legation. Com. 
Casualty Co., supra. 
est possible sub-division into its last 
possible analysis of statement in a 
paragraph we do not think is 
quired; although, on the other hand, 
we must avoid the inclusion of two 
material or essential allegations in a 
single paragraph. A correct inter- 
mediate course must be pursued, and 
although a paragraph contains a 
single material allegation, it may al- 
so contain, depending upon the cir- 
cumstances, such subordinate allega- 
tions aS may modify, clarify or ex- 
plain this.””’ Com. v. New Amster- 
dam Casualty Co., supra. To same 
effect Hoff v. Kauffman, supra. (4) 
An irrelevant allegation in a pleading 
under the rule has been defined as 
one which has no substantial rela- 
tion to the controversy between the 
parties to the action and cannot af- 
fect the decision of the court. Hoff 
v. Kauffman, supra. (5) The rule 
does not require the numbering of a 
brief introductory sentence ina plain- 
tiff’s statement of claim, setting forth 
in most general terms merely what 
the case is about, since such a state- 
ment is not a material allegation un- 
der the rule. Hackney v. Gorley, 
supra. 

“Material allegation” defined gener- 
ally see Material § 3. 

8. Newman vy. Otto, 6 N. Y. Super. 
668, 670; Redmond v. Stacey, 13 
OntWN 79, 179, 206. 

“No allegation can be deemed ma- 
terial, unless an issue taken upon it, 
whether of law or of fact, will de- 
cide the cause, so far as relates to the 
particular cause of action to which 
the allegation refers.” Newman v. 
Otto, supra. 

9. Makarsky v. Canadian Pac. R. 
Co., 15 Man. 53; Redmond v. Stacey, 
13 OntWN 79, 179, 206 

16. Millington v. Loring, 62.Q) SB: 
Di p9 0:5 Lumb v. Beaumont, 49 L. T. 
Rep. N. S. 772; Redmond v. Stacey, 
13 OntWN 79, 179, 206. 

11. Dunlap v. Kelly, 105 Mo. A. 1, 
78 SW 664; Bulova v. E. L. Barnett, 
Inc., 111 Misc. 150, 181 NYS 247 [mod 
on other grounds 193 App. Div. 161, 
183 NYS 495]. See Faulkner y. Bridg- 


13. Smith v. Smith, 50 S. C. 54, 27 
SE 545. 
14. Smith v. Smith, supra. 
15. Smith v. Smith, supra. 
v. New Amsterdam Equity pleadings generally see 
(3) “The minut- | Equity §§ 374-388, 404. 
16. See infra § 486. 
17. See infra §§ 1014-1020. 
Te- 18. Colo.—Newell v. Newell, 68 


Colo. 585, 192 P 505. 

Mo.—Dunlap v. Kelly, 105 Mo. A. 1, 
78 SW 664. 

N. Y.—Elwood vy. Gardner, 45 N. Y. 
349, 10 AbbPrNS 238; Washington L. 
Ins. Cor Vv.) Seott; 119 App. Div. 847, 
104 NYS 898. 

S. C.—Gadsden v. Catawba Water 
Power Co., 71.8. C. 340, 51 SE 121. 

Tex.— Aétna Casualty, 6tex, COs: Ve 
Austin, (Civ. A.) 285 SW 951 [aff 
(Commn. A.) 300 SW 638]. 

Ont.—Snider v. Snider, 30 Ont. L. 
105, 5 OntWN 528, 16 DomLR 720; 
Eibler v. Henderson, 21 OntWN 17. 
See Brock v. Tew, 18 Ont. Pr. 30, 18 
CanLTOceN 8 (prolix pleading should 
be discouraged). 

Sewer aac r: v. Lussier, 5 Que. Pr. 
See also cases infra notes 19-29. 
“There is no excuse for confusing 

an issue, and encumbering a record by 

allegations which are wholly irrele- 

vant, but which, in the pleader’s 
mind, may tend to excite sympathy, 
or arouse prejudice in the minds of 
the jury.’”’” Newell v. Newell, 68 Colo. 

585, 587, 192 P 505. 

19. U. S—Timmonsville Bank v. 
Fidelity, etc., Co., 121 Fed. 934, 935 
[cit Pomeroy Rem. §§ 551, 552, and 
rev on other grounds 139 Fed. 101, ll 
COAZ ISIN 

Ind.—Ellison vy. Branstrator, 45 Ind. 
A. 307, 88 NE 9638, 89 NE 513. ‘ 

Mass.—Willett v. -Herrick, 242 
Mass. 471, 136 NE 366. 
eae _—Morton v. Jackson, 2 Minn. 

Nebr.—Scofield v. State Nat. Bank, 
9 Nebr. 316, 2 NW 888,31 AmR 412. 

N. Y.—Peo. v. McCumber, 18 N. Y. 
315, 72 AmD 515; Isaacs v. Salomon, 
159 App. Div. 675,144 NYS 876; 
Kolb v. Mortimer, 135 App. Div. 542, 
120 NYS 543; Park, ete!,, Co. v. Na- 
tional Wholesale Druggists’ Assoc., 30 
App. Div. 508, 52 NYS 475; Goodman 
v. Robb, 41 Hun 605, 606, 5 NYSt 242 
[eit Moak Van Santvoord Pl. (3d 
ed) p 772]; Jeffras v. McKillop, ete., 
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practice.*° 
or defense.?+ 


although they are not issuable.?? 


pleaded.” 


measurably enforeed.?® 


Coyne tun 9351, 4° Thomps: '& C578: 
Fabbricotti v. Launitz, 5 N. Y. Super. 
743, 1 CodeRepNS 121; Struver v. 
Ocean Ins. Co., 2 Hilt. 475, 476, 9 
AbbPr 23; Littlejohn v. Greeley, 22 
HowPr 345, 13 AbbPr 311; Walker v. 
Hewitt, 11 HowPr 395; Seward v. 
Miller, 6 HowPr 312, 313; Allaire v. 
Ouland, 2 Johns. Cas. 52. 

N. C._— Howell yv. Ferguson, 87 N. 
Owl 3 edelay 

Or.—-Hubbard v. Olsen-Roe Trans- 
fer Co., 110 Or. 618, 224 P 636. 

Ss. C!-Burkhalter v. Townsend, 139 
S. C. 324, 188 SE 34; Germofert Mfg. 
WOul. Castles, G7CLG! 389, 81 SEH 
665; Dent v. South-Bound R. Co., 61 
S. C. 329, 336, 39 SE 527; Smith v. 
Smith, 50 8. C. 54, 27 SE 545. 

Wyo.—k. D. Metcalf Co. v. Gilbert, 
19 Wyo. 331, 116 P 1017. 

Que.—Filion v. Linton, 8 Que. Pr. 
382; pe ecole v. Dominion Bridge 
Co., lita; 7 Que Pr. 338; > Marien iv, 
Lussier, 5 Que. Pr. 324. 

20. Peo. v. McCumber, 18 N. Y. 
315, 72 AmD 515; Littlejohn v. Gree- 
ley, 13 AbbPr (N. Y.) 311, 22 HowPr 
345, 347; Lee Bank v. Kitching 11 
AbbPr (N, Y:) ~ 435% Carpenter Vv. 
West, 5 HowPr (N. Y.) Dos Do. 

“Trrelevant ... matter was held 
to be synonymous with matter which 
could have been expunged as imperti- 
nent, in the court of chancery; that 
which was not material to the de- 
cision of the action; matter upon 
which no issue could be framed or 
which could not be given in evidence.” 
Littlejohn v. Greeley, supra. 

Impertinence in equity pleading see 
Equity §§ 385-387. 

21. Kolb v. Mortimer, 135 App. 
Div. 542, 120 NYS 543. 

22. Pacific Mail SS. Co. v. Irwin, 
67, Barb. -GN.. YY.) 277. 

23. Isaacs v. Salomon, 159 App. 
Div. 675, 144 NYS 876; Kolb v. Morti- 
mer, 135 App. Div. 542, 120 NYS 543; 
Gadsden v. Catawba Water Power 
Co; 748-6340, 51 SE 121. 

[a] Rule applied to allegations of 
the reasons showing that defendant 
was’ indifferent and careless as 
charged. Gadsden v. Catawba Wa- 
ter Power Co., 71 S. C. 340, 51 SEH 121. 

Evidence as irrelevant matter sub- 
ject Pig be stricken generally see in- 
fra 

24. Sheridan v. Tucker, 138 App. 
Div. 436, 122 NYS 800 (substance of 
statutory provisions, basis of action) ; 
Gadsden v. Catawba Water Power Co., 
71 S. C. 340, 51 SE 121 (facts alleged 
in aggravation damages); Uecker v. 
Zuercher, 54 Tex. Civ. A. 289, 118 
SW 149 (allegation of an agreement 
without giving its date, where agree- 
ment was referred to elsewhere in 
pleading). 

25. Pope Mfg. Co. v. Rubber Goods 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


The test of any allegation for relevancy 
is whether it tends to constitute a cause of action 
Fasts which properly constitute mat- 
ter of inducement or introduction are not irrelevant, 
Allegations which 
are merely evidentiary may be stricken as ‘irrele- 
vant;?° but matters which are of an elementary as 
well as an evidentiary character may be properly 
The steps of a transaction may, without 
irrelevancy, be averred instead of pleading the trans- 
action according to its legal effeet;?° and there is au- 
thority that the detailed facts upon which the pleader 
relies may be alleged without irrelevancy.?° 
averment in a complaint for the purpose of present- 
ing a federal question is not irrelevant.?7 
latitude should be allowed, especially in pleadings 
of an equitable nature, in determining the relevancy 
of allegations which are in good faith deemed im- 
portant;?* but even in equity the rules should be 


PLEADING 


be irrelevant.®7 
An 


Great 
[§ 96] 


of the pleader are redundant.*§ 
for redundancy is a motion to strike ;*° but redundant 
averments do not render a pleading demurrable.*® 

8. Language*!—a. English Language. In 
the United States judicial proceedings must be con- 
dueted in the adopted language of the nation.42 Un- 
der this rule, the pleadings must be in the English 


[§§ 94-96 


Remedy. Irrelevant matter does not render a 
pleading demurrable;*° but: facts which are clearly 
irrelevant will be stricken out on motion.*+ 

[§ 95] 7. Redundancy. Redundancy consists of 
the needless repetition of material allegations,*? or of 
the insertion of irrelevant matter.** 
dure it corresponds to the impertinency of the old 
chancery practice.®* 
facts, once well pleaded, adds nothing to their value, 
and is condemned.*° 
redundant,°® although redundant averments may not 
Statements of the legal conclusions 


In code proce- 
The continued repetition of 


Irrelevant matter is always 


The proper remedy 


language.** Further, under constitutional** or statu- 


aaeei Co., 100 App: Div. 353, 91 NYS 
Pleading facts of transaction in- 

stead of according ac legal effect 

generally see supra § 8 

pret U. S.—Covey v. vy. S., 263 Fed. 
Cal.—Stark v. Hoeft, 269 P 1105; 

Stark v. Hoeft, (A.) 260 P 316. 
Ga.—Atlantie Coast Line R. Co. v. 

ARES: 32 Ga. A. 246, 122 SE 


Ida.—Valley Lumber Co. v. MeGil- 
very, 16 Ida. 338, 101 P 94. 
N. Y.—Gerseta Corp. v. Silk Assoc. 


of America, 220 App. Div. 302, 222 


NYS 7; Kidder v. Port Henry Iron 
ve Co., 151. App. Div. 348, 135 NYS 


27. McRoy Clay Works v. Naugh- 
ton, 84 App. Div. 477, 82 NYS 979 
(where plaintiff sought to avoid the 
application by an act of the legisla- 
ture, which would defeat his claim, 
on the ground that it was in viola- 
tion of the United States constitution, 
an allegation that the act was uncon- 
stitutional could not be stricken as 
irrelevant). 

Necessity of jurisdictional aver- 
ments in record to present federal 
question see Federal Courts §§ 78- 


28. Isaacs v. Salomon, 159 App. 
Div. 675, 144 NYS 876; Kolb v. Mor- 
timer, 135 App. Div. 542, 120 NYS 543; 
Deering v. Schreyer, 25 Misc. 618, 56 
NYS 117. 

Materiality at law and in equity 
distinguished see supra § 93 text and 
notes 13-15. 

29. Isaacs v.~Salomon, 159 App. 
Div. 675, 676, 144 NYS 876; Kolb v. 
Mortimer, 135 App. Div. 542, 544, 120 
NYS 543. 

“Matter [in equity cases] may be in- 
serted which appeals to the equitable 
conscience of the court, subject, how- 
ever, to the limitation that the matter 
so pleaded must be germane to the is- 
sues, or have some relation to them, 
and ‘must not raise an alien issue or 
confuse the real issue.’ Isaacs v. 
Salomon, supra [quot Kolb v. Morti- 
mer, supra]. 

Essentials of equity, ee gen- 
erally see Mquity §§ 374-388 

30. See infra § 486. 

31. See infra §§ 1014-1020. 

32. Witherell v. Wiberg, 30 F. Cas. 
No. 17,917, 4 Sawy. 232; Barry v. Sil- 
berstein, 164 App. Div. 220, 149 NYS 
27; O’Rourke Engineering Constr. 
Co. v. Goodwin Car Co., 144 App. Div. 
583, 129 NYS 764; Park, ete., Co. v. 
National Wholesale Druggists Assoc., 
30 App. Div. 508, 52 NYS 475; Bow- 
man v. Sheldon, 7 N. Y. Super. 657; 
Carpenter v. Reynolds, 58 Wis. 666, 17 
NW 300; EB. D. Metcalf Co. v. Gilbert, 
19 Wyo. 331, 116.P 1017. 

33, Witherell v. Wiberg, 30 F. 


Cas. No. 17,917, 4 Sawy. 232: Barry 
v. Silberstein, 164 App. Div. 220, 149 
NYS. 627; O’Rourke Engineering 
Constr. Co. v. Goodwin Car Co., 144 
App. Div. 583, 129 NYS 764; Park, 
etc., Co. v. National Wholesale Drug- 
gists Assoc., 30 App. Div. 508, 52 
NYS 475; Bowman v. Sheldon, 7 N. 
Y. Super. 657; Carnenter v. Reynolds, 
58 Wis. 666, 17 NW 300. See Lemye 
v. Sirker, 130 Misc. 605, 224 NYS 130 
(insertion of irrelevant allegation 
termed “redundant’’). 

34. Littlejohn v. Greeley, aa AbbPr 
(N. Y.) 811, 22. HowPr 345, 

“Redundant matter was eld to be 
Synonymous with matter which could 
have been expunged as impertinent, in 
the court of chancery; that which 
was not material to the decision of 
the action; matter upon which no is- 
sue could be framed or which could 
not be given in evidence.” Littlejohn 
v. Greeley, supra. 

Impertinence and scandal in equity 
pleading see Equity § 385. 

35. Stabilimento Metallurgico Li- 
gure v. Joseph, 189 App. Div. 173, 178 


NYS 241; Converse v. Panhard Mo- 
tors Co., 21 OhNPNS 345; Brook v. 
ete., Co., 18 OhNPNS 


Columbus RS 
501. 


[a] Pleader’s admission of every 
fact not denied, by means of restate- 
ment of such facts, is redundant 
pleading, and is bad. Converse v. 
Panhard Motors Co., 21 OhNPNS 345. 
And see infra § 330. 

36. Park, etc., Co. v. National 
Wholesale Druggists Assoc., 30 App. 
Div. 508, 52 NYS 475; Bowman v. 
Sheldon, "7 N.Y. Super. 657. 

Sf.) Park! pete. a) COM svi 
Wholesale Druggists Assoc., 30 App. 
Div, 2608) 52) NAYS. 4aibs Bowman v. 
Sheldon, 7 N. Y. Super. ins 

Irrelevance see supra § 9 

“Irrelevance”’ and lechibhndiaecee?® 
distinguished see infra § 1014. 

38 Isaacs v. Salomon, 159 App. 
Div. 675, 144 NYS 876; Kolb v. Mor- 
timer, 135 App. Div. 542, 120 NYS 


39. See infra §§ Py amie i 

40. See infra § 4 

41. Exhibits scaiview in foreign 
language see infra §§ 876, 879. 

Foreign language and ‘translations 
in actions for defamation see Libel 
and Slander § 336. 

42. Dunton v. Montoyo, 1 Colo. 99. 

43. Cal.—Stevens vy. Kobayshi, 20 
Cal. A. 158, 128 P 419, 420 rele Cyc]. 


National 


RAS ONE -—Dunton vy. Montoyo, 1 Colo. 
Iowa.—Christenson _v. Gorsch, 5 
Iowa 374. 


Mich.—Wieser v. Richter, 225 NW 
542, 544 [cit Cyc]. 

Oh. —Meigs v. Guiraud, 3 Oh. Dec. 
(Reprint) 328. 

44. See constitutional provisions. 


— 


‘obviate the use of technical words.*®® 


§§ 96-100] 


tory*® provisions that judicial proceedings shall be 
conducted and preserved in no other than the English 
language, or in the language in which the constitu- 
tion of the United States is written,+® pleading must 
be in the English language.*? And statutory provi- 
sions for pleading in ordinary and concise language#® 
require that the allegations of a pleading be in Eng- 
lish,#® since a foreign language is not “ordinary” 
language within the meaning of the statutes.°° Thus 
a declaration in the Spanish language will not be con- 
sidered;°! a pleading incorporating the terms of a 
promissory note in French violates the rule;°? and a 
letter in the German language denying all of plain- 
tiff’s allegations, written by defendant, sent to the 
court and filed in the cause cannot be treated as an 
answer.°® An instrument in a foreign language 
should be pleaded by using, instead of the original, 
a correct translation, alleging it to be such.*+ How- 
ever, a pleading is not vitiated because evidence of 
the demand is set out in French, where the essentials 
of plaintiff’s cause of action are well stated in Eng- 
lish.6® It is entirely proper to employ certain Latin 
words such as “versus,’’®® or its abbreviation “vs.,”>7 
“Anno Domini,’’®® and “ete.”®® <A statement of the 
amount due from defendant in terms of foreign mon- 
ey, where the American monetary equivalent is also 
averred, does not violate the rule;®° nor does the use 
of Arabic figures;*t and statutes®? have expressly 
declared Roman numerals and Arabic figures to be 
part of the English language.*®? 

[§ 97] b. Technical Terms. In pleadings drawn 
under the codes of procedure, the terms employed 
should be those used in the codes, rather than tech- 
nical common-law terms.** And the provisions of the 
practice acts for clarity and precision in pleading®® 
However, it 
has been held that a pleader employing a term hav- 


45. See statutory provisions. 44 AmD 361. 


46. See constitutional and statu- 
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Use of figures or symbols gener- 
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ing a significance peculiar to the parlance of a par- 
ticular business, service, or relation is not obliged to 
explain the meaning or effect of the term;°’ but there 
is authority to the contrary.®*® 

[§ 98] c. Videlicet. The words “to wit” or “that 
is to say’ are technically called the “videlicet ;’’°® and 
when any fact alleged in a pleading is preceded by, or 
accompanied with, these words, such fact is, in the 
language of the law, said to be “laid under a videli- 
cet.”7° The use of a videlicet is to point out, par- 
ticularize, or render more specific that which has 
previously been stated in general language only,‘ 
or to state time, place, or manner, which are not of 
the essence of the matter in issue, so that they need 
not be proved strictly as laid.*? 

[§ 99] d. Abbreviations, Numerals, and Symbols. 
Abbreviations may be employed in pleading where 
they are clear and intelligible.** The names of: 
months may be abbreviated,‘ and abbreviations . 
commonly used in legal documents’® or commonly 
used in England‘’® may be employed. But the prac- 
tice is not to be commended ;** the brevity and suc- 
cinetness in pleading aimed at by statute and deci- 
sion are not promoted by the use of mere letters or 
abbreviations in place of words;** and where insensi- 


. ble or unusual abbreviations are used they have been 


held to vitiate the pleading.“® Arabic figures may 
be employed in pleading;*® numbers may be ex- 
pressed by figures such as have been or are commonly 
used in courts;*! and the use of both Roman numer- 
als and Arabie figures has been sanctioned by stat- 
ute.82 Thus dates and sums may gererally be ex- 
pressed in figures instead of words ;*? but there is au- 
thority that the practice should be confined to 
dates.°*# 

[§ 100] e. Grammatical Errors. The law does 
not require pleadings to be in the form of grammat- 


Vt.—Clark v. Employers’ Liability 
Assur. Co., 72 Vt. 458, 48 A 639. 
72. Use of videlicot to avoid strict 


tory provisions. 

47. Cal.—Stevens v. Kobayshi, 20 
Gal. 2A. 1534128 P4149. 

i, —Liberty vw. Almini. Co,,.195 Til. 
A. 417. 
er a ees v. Simon, 21 La. Ann. 

peck WAeger v. Richter, 225 NW 
542. 

N. H.—Hale v. Vesper, Smith 283. 

48. See statutory provisions. 

49. Stevens v. Kobayshi, 20 Cal. 
A. 153, 128 P 419. 

50. Stevens v. Kobayshi, supra. 

51. Dunton v. Montoyo, 1 Colo. 99. 

52. Meigs v. Guiraud, 3 Oh. Dec. 
(Reprint) 328. 

53. Wieser v. Richter, (Mich.) 225 
NW 542. 

54. Stevens v. Kobayshi, 20 Cal. A. 
153, 128 P 419 (dictum); Christenson 
v. Gorsch, 5 Iowa 374 

_55. Generes v. Simon, 21 La. Ann. 


56. Smith v, Butler, 25 N. H. 521. 

57. Smith v. Butler, supra. 

Use of abbreviations generally see 
infra § 99. 

58. Hale v. Vesper, Smith (N. H.) 


59. Berry v. Osborn, 28 N. H. 279. 
see Liberty v. Almini €o7 195 Tit. 


te Illustration.—In an action for 
goods sold and delivered, where it ap- 
pears that an account ‘contained in 
plaintiff's pleadings stated the 
amount due plaintiff in terms of 
francs and centimes, and the Ameri- 
can monetary equivalents of such 
amounts is alleged, it is not an in- 
fraction of the constitutional require- 
ment that all court proceedings shall 
be in the English language. Liberty 
v. Almini Co., 195 Tll. A. 417. 

61. Clark Vv. Stoughton, 18 Vt. 50, 


ally see infra § 99. 
62. See statutory provisions. 

63. See Chadwell v. Jones, 1 Tenn. 
493. 


64. Prewitt v. Clayton, 5 T. B. Mon. 
(Ky.) 4; Cohen y. Ottenheimer, 13 
Or. 220, 10 P20. 

65. See statutory provisions. 

Certainty, definiteness, and par- 
ticularity see supra § 90 

66. Young v. Geiske, 209 Par 515, 
58 .A 887; Bridgeman Bros. Co. v. 
Swing, 205 Pa. 479, 55 A 26; Thorne 
v. Irving, etc., Mfe. (rors 66 Pa. Su- 
per, 121. 

67. Sloss-Sheffield Steel, etc., Co. 
v. Payne, 186 Ala. 341, 64 S 617. 

68. Zimmerman v. Roessler, etc., 
See Co., 240 N. Y. 501, 148 NE 


[a] Thus, where in an action on a 
contract for the sale of German 
marks, the complaint contains no al- 
legations as to the meaning of tech- 
nical terms used, or of a custom giv- 
ing force to the contract, the court 
will not attempt to rewrite it. Zim- 
merman’ v. Roessler, ete., Chemical 
Co., 240 N. Y. 501, 148 NE 659. 

69. Luka v. Behn, 225 Ill. A. 105. 

“To wit” defined generally see To 
Wit [33 iCyc 591). 

70. Luka v. Behn, 225 Ill. A. 105. 

71. Ala.—Birmingham R., etc., Co. 
v. Mosely, 164 Ala. 111, 51 S 424; Kil- 
gore v. Shannon, 6 Ala. A. 5387, 60 S 


520. 

Colo.—Eltzroth v. Murphy, 75 
Colo. 5, 223 P 760. 

Tll.— Luka v. Behn, 225 Ill. A. 105. 

Mass.—Com. v. Quinlan, 153 Mass. 
aon 27 NE 8; Com. v. Hart, 10 Gray 


Minn.—Buck v. Lewis, 9 Minn. 314. 
Tipe Y.—Gleason v. McVickar, 7 Cow. 


proof see infra § 1195. 

73. Odd Fellows Bldg. Assoc. v. 
Hogan, 28 Ark. 261; Blood v. Cran- 
dall, 28 Vt. 396. 

74. Cutting v. Conklin, 28 Ill. 506. 

75. Berry v. Osborn, 28 N. H. 279; 
Smith v. Butler, 25 N. H. 521. 

[a] Abbreviation “vs.” may be 
used.—Berry v. Osborn, 28 N. H. 279. 
- Le Hale v. Vesper, Smith (N. H.) 

a7. Gilbert v. Mitchell, 22 Ala. A. 
603, 118 S 495; Rice v. Buchanan, i 
Oh. Dee. (Reprint) 56, 1 WestLJ 395. 

78. Gilbert v. Mitchell, 22 Ala, A. 
603, 118 S 495. 

79. Cassidy v. Holbrook, 81 Me. 
589, 18 A 290; Berry v. Osborn, 28 N. 
H.. 279. 

[a] Illustrations.—(1) The words 
“jJudg— of said writ’ constitute a 
fatal defect in a plea in abatement, 
since the abbreviation ‘‘judg—” can- 
not be accepted for the word “judg- 
ment.” Cassidy v. Holbrook, 81 Me. 
589, 18 A 290. (2) The words “actio 
non’ must be rejected as insensible 
where used in place of ‘the plaintiff 
his action ought not to. 
maintain.’ Berry v. Osborn, 28 'N. 
H.. 279, 288. 

80. Clark vy. Stoughton, 18 Vt. 50, 
44 AmD 361. 

Wied Hale v. Vesper, Smith (N. H.) 

82. See Chadwell v. Jones, 1 Tenn. 
Ch. 4938. And see statutory provi- 
sions. 

83. Medsker v. Pogue, 1 Ind. A. 
197, 27 NE 432; Fulenwider v. Fulen- 
wider, 53 Mo. 439; Chadwell v. Jones, 
1 Tenn. Ch. 493; "Clark Vv. Stoughton, 
18 Vt. 50, 44 AmD 3861; Hyde v. Mof- 
fat, 16 Vt. 271. 

84. Hale v. Vesper, Smith (N. H.) 


104 [49 C.J] 
ical niceties.8° 
[§ 101] f. Clerical Errors.’ 
of litigants.*§ 
not vitiate a pleading.®® 


ing.® 


intended to use,®? or 


85. Bugg v. Mitchell, 20 Ala. A. 
555, 103 S 713. ; 

86. Bugg v. Mitchell, supra; Fir- 
minich y. Burdine, 156 Ill. A. 491; 
Moore v. Beem, 83 Ind. 219; Hovey 
v. Brown, 59 N. H. 114. 

[a] MIllustration.—An allegation 
that “defendant’s agents, servants, or 
employees, while acting within the 
line and scope of their employment, 
negligently caused plaintiff's said 
horse to fall therefrom, and as a prox- 
imate consequence of said fall, was 
killed, ete.,”’ does not render the 
pleading defective despite the obvi- 


ous grammatical error. Bugg v. 
es 20 Ala. A. 555, 558, 103 S 
eae “Clerical error’ see 11 C. J. p 


88. Ruth v. Devany, 84 Colo. 476, 
271 P 623; and cases infra notes 89- 
97 


89. Niedzinski_  v. Coryell, 215 
Mich. 498, 184 NW 476; Hall v. Mar- 
vin, 142 App. Div. 75, 126 NYS 206; 
Casey v. Auburn Tel. Co., 131 NYS 1 
[aff 148 App. Div. 900 mem, 132 NYS 
1123 mem]. See Ex p. Morris, 204 
Ala. 1, 86 S 213 (where defendant’s 
demurrer proceeded upon the theory 
advanced by plaintiff's complaint as 
if no error had been made). 

$0. Alabama By-Products Corp. v. 
Cosby, 217 Ala. 144, 115 S 31; Clinton 
Min. Co. v. Bradford, 200 Ala. 308, 
76 S 74. > 

91. Alabama By-Products Corp. v. 
Cosby, 217 Ala. 144, 115 S 31; Starr 
Piano Co. v. Zavelo, 212 Ala. 369, 102 
S 795; Sheffield Co. v. Harris, 183 Ala. 
357, 61 S 88; Tucker v. Graves, 17 
Ala. A. 602, 88 S 40; Foster v. Thomp- 
son, 10 Ala. A. 365, 65 S 414. 

92. Ala.—Alabama By*Products 
Corp. v. Cosby, 217 Ala. 144, 115 S 31; 
Foster v. Thompson, 10 Ala. A. 365, 
65 S 414;: Western Union Tel. Co. v. 
Robbins, 3 Ala. A. 234, 56 SH 879, 
880 [cit Cyc]. 

Ark.—Trapnall v. Merrick, 21 Ark. 
503. 

Ill.—American Badge Co. v. Lena 
Park Impr. Assoc., 246 Ill. 589, 92 NE 
972; American Hard Rubber Co. v. 
Howe, 203 Ill. A. 353 [rev on other 
grounds 280 Dll; 481, 117 NE 425]; 
Firminich v. Burdine, 156 Ill. A. 491. 

Ind.—Praigg v. Western Pav., etc., 
Co., 143 Ind. 358, 42 NE 750; William 
H. Armstrong Co. v. Lieber, 54 Ind. 
A, 447, 103 NE 19; Fry v. Colborn, 17 
Ind. A. 96, 46 NE 351. 

La.—Graziano vy. Demarco, 146 La. 
614, 83 S 851. 


Mich.—Niedzinski v. Coryell, 215 
Mich. 498, 184 NW 476. 
Mo.—Gibbs v. Southern, 116 Mo. 


204, 22 SW 713. 

N. Y.—King v. Mail, ete., Co., 113 
App. Div. 90, 98 NYS 891. 

Tex.—Hall, ete., Co. v. Brown, 82 
Tex. 469, 17 SW 715. 

[a] Illustrations.—(1) The inad- 
vertent use of “plaintiff for defend- 
ant. Starr Piano Co. v. Zavelo, 212 
Ala. 369, 102 S 795; Sheffield Co. v. 


a a Ea ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Mistakes in grammar will not viti- 
ate a pleading where its meaning is clear.®°® 

Obvious clerical er- 
rors in pleadings cannot defeat the substantial rights 
Mere clerical or typographical errors 
which could not have misled the opposite party will 
Such errors are corrected 
by the context of the pleading®® or are self-correct- 
Thus mere clerical mistakes, such as the use 
of one word or one name for another, where there 
is and can be no doubt as to what word the pleader 
the use of one figure for an- 
other where the correct figure is obvious,®® or the 
omission of a word, where the pleader’s meaning is 
clear,®* will not render a pleading bad, at least on 
general demurrer,®® or after pleading to the merits.°® 
A mistake in spelling does not render a pleading de- 


PLEADING 


fective.?” 


Harris, 183 Ala. 357, 61 S 88; West- 
ern Union Tel. Co. v. Robbins, 3 Ala. 
A. 234, 56 S 879; Graziano v. Demar- 
co, 146 La. 614, 83 S 851; Burstein 
v. Levy, 49 Mise. 469, 98 NYS 853. 
(2) The use of “plaintiff”? instead of 
“plaintiff's intestate.’ King v. Mail, 
etc., Co., 113 App. Div. 90, 98 NYS 891. 
(3) Use of ‘‘testatrix’” for “intestate.” 
Casey v. Auburn Tel. Co., 131 NYS 1 
[aff 148 App. Div. 900 mem, 132 NYS 
1123 mem]. (4) Use of “defendant” 
for “defendants.” American Badge 
Co. v. Lena Park Impr. Assoc., 246 Ill. 
589, 92 NE 972. (5) Inadvertent men- 
tion of defendant’s son as “‘defend- 
ant.” Gardiner v. Solomon, 200 Ala. 
115, 75 S 621, LRA1917F 380. (6) In- 
advertent use of term “watts” where 
“kilowatts” was obviously intended. 
William H. Armstrong Co. v. Lieber, 
54 Ind. A. 447, 103 NE 19. (7) Alle- 
gation that defendant was “‘individ- 
ually reliable’ will be taken to be in- 
tended for ‘individually _ liable.” 
White v. Bean, 16 Ala. A. 330, 77 S 
924. (8) In<:a count charging that 
defendant, bailee for “her,” received 
a certain rug, the word “her’’ should 
be treated as a clerical misprision 
for ‘hire.’ Ex p. Morris, 204 Ala. 1, 
86 S 213. (9) Use of word “exaction”’ 
instead of ‘‘excavation” does not ren- 
der complaint bad. Alabama By- 
Products Corp. v. Cosby, 217 Ala. 144, 
115 S 31. (10) Use of phrase ‘‘con- 
stituted in” for “consisted in.” Nied- 


_zinski v. Coryell, 215 Mich. 498, 184 


NW 476. 
93. Ala.—Clinton Min. Co. v. Brad- 
ford, 200 Ala. 308, 76 S 74. 


Colo.—Ruth v. Devany, 84 Colo. 
476, 271 P 623. 
Mich.—Niedzinski v. Coryell, 215 


Mich. 498, 184 NW 476. 

Mont.—State v. Quantic, 37 Mont. 
32, 94 P 491. 

N. Y.—Hall v. Marvin, 142 App. 
Div. 75, 126 NYS 206. 

Tex.—Southern Pine Lumber Co. 
v. Nemer, (Civ. A.) 17 SW (2d) 852. 

[a] The apparent clerical error 
in a petition alleging that on Oct. 15, 
1926, plaintiffs were owners of land 
and timber and that defendants un- 
lawfully cut it on said Oct. 15, 1925, 
is not subject for general demurrer, 
this error being substantially correct- 
ed by other averments, and it being 
a reasonable intendment which will 
be indulged in favor of the attacked 
pleading that plaintiffs were suing for 
timber owned by them in 1925, when 
cut by defendant. Southern Pine 
Lumber Co. v. Nemer, (Tex. Civ. A.) 
17 SW (2d) 852. 

94. Tucker v. Graves, 17 Ala. A. 
602, 88 S 40; Firminich yv. Burdine, 
156 Ill. A. 491. 

[a] Hllustrations.—(1) Omission 
of the word “are” before the verb in 
the expression “plaintiffs en- 
titled to the possession,” ete. Firmi- 
nich v. Burdine, 156 Ill. A. 491, 493. 
(2) In an action by plaintiff, who 
called for a harmless remedy and 
was given poison, not labeled, where 


[$§ 100-102 


However, where a statute prescribes the 
form of a particular pleading,®* a clerical error 

~which precludes the pleading from compliance with 
at least the substance of the prescribed form renders 
the pleading bad.°® 
page of a record has been held fatal.* 

[§ 102] g. Erasures and Interlineations. 
there is authority that a pleading must be plainly 
written and should not be interlined or blotted,” and 
that it is better practice not to allow a pleading to be 
defaced by erasures and interlineations,*® it has also 
been held that such alterations are made necessary 

_by the hurry of business, and they will not of them- 
selves render a pleading bad.+ 
of damages is made in figures and in writing, and the 
figures alone are scratched out and others substi- 
tuted, the writing controls.® 


A mistake in the volume and 


While 


Where an allegation 


it was alleged that defendant deliv- 
ered the poison without making in- 
quiry and finding out whether plain- 
tiff was aware of its character, the 
allegation is not bad because the con- 
cluding averment that the injuries 
were the proximate result of the fail- 
ure of defendant to label the prepara- 
tion, and of his delivering the same, 
used the expression “inquiring wheth- 
er the plaintiff was aware” of its 


character, inadvertently omitting the’ 


word “without.” Tucker v. Graves, 
17 Ala. A. 602, 88 S 40. 

95. Ross v. Banta, 140 Ind. 120, 
34 NE 865, 39 NE 732; Indiana, etc., 
R. Co. v. Dailey, 110 Ind. 75, 10 NE 
631; Evans v. Nealis, 69 Ind. 148; 
Kenney v. New York Cent., etc., R. 
Co., 49 Hun 535, 2 NYS 512; Chamber- 
lintv. Kaylor. :2° EB) Da‘Smiths (CNet) 
134; German Exch. Bank v. Kroder, 
13 Mise. 192, 34 NYS 133; Crossen vy. 
Grandy, 42 Or. 282, 70 P 906; South- 
ern Pine Lumber Co. v. Nemer, (Tex. 
Civ. A.) 17 SW (2d) 852; Fant v. An- 
drews, (Tex. Civ. A.) .46 SW .909. 

Demurrer for clerical errors gener- 
ally see infra § 473. 


» Monmouth Min., ete., Co. v. 
Erling, 148 Tll. 521, 86 NE 117, 39 
AmSR 187; Cutting v. Conklin, 28 Ill. 


506; East Dubuque v. Burhyte, 74 Ill. 
A. 99; Kentucky Cent. R. Co. v. Carr, 
43 SW 198; 19 -Kyb 1172>8Statemn: 
Rodecker, 145 Mo. 450, 46 SW 1083; 
Johnson yv. Missouri Pac. R. Co., 96 
Mo. 340, 9 SW 790, 9 AmMSR 351; Con- 
nor v. Becker, 62 Nebr. 856, 87 NW 
1065. 

97. Yeater v. Jennings Oil Co., 75 
W. Va. 346, 84 SE 904. 

[a] ITiusitration.—The word 
“gauge” misspelled as “guage.” Yea- 
ter v. Jennings Oil Co., 75 W. Va. 346, 
84 SE 904. 

98. See statutory provisions. 

99. Green v. Proctor, etc., Distrib- 
uting Co., 92 Fla. 396, 109 S 471. 

[a] Thus, where by statute a plea 
of payment is to be “that before ac- 
tion he (meaning defendant) dis- 
charged and satisfied plaintiff’s claim 
by payment,’ a plea which reads 
“that before suit plaintiff satisfied 
and paid plaintiff's claim by pay- 
ment” is insufficient. Green v. Proc- 
tor, etc., Distributing Co., 92 Fla. 396, 
398, 109 S 471. 

1. Croasdale v. Brown, 10 Phila. 
(Pay) ok (where the reference was to 
a book not in the recorder’s office). 

2. Stanberry v. Moore, 56 Ill. 472; 
Napper v. Short, 17 Ill. 119. 

3. Garrity v. Wilcox, 83 Ill. 159. 

4 Garrity v. Wilcox, supra. 

5. Cordrey v. The Bee, 102 Or. 636, 
201 P 202, 20 ALR 1079. 

[a] Tlustration—Where a com- 
plaint alleges damages in the sum of 
twenty-eight hundred dollars by 
means of writing and numerals, but 
the numerical figures were scratched 
out and the figures seventy-five hun- 
dred dollars inserted, the writing con- 
trols. Cordrey v. The Bee, 102 Or. 
636, 201 P 202, 20 ALR 1079. 


. son Grain Co., (Kan.) 70 P 


§§ 103-105] 


[§ 103] h. Folioing.* Under the statutes or rules 
of court in some states, when a pleading is in excess 
of a certain length, it must be folioed.?’ Under a rule 
of court requiring pleadings exceeding two folios in 
length to be folioed,® where an answer and a verifi- 
cation taken together were more than two folios in 
length, but neither taken alone contained two folios, 


they were not within the rule.® 


[§ 104] H. Construction of Pleadings*!°—1. In 
The rules of construction applicable to 
pleadings do not materially differ from those pertain- 
ing to other writings,!! and general rules of inter- 
pretation may be resorted to, to ascertain the mean- 
ing and legal effect of pleadings.12_ General rules of 
construction should not be tortured out of shape to 


General. 


6. Numbering material allegations 
see supra § 93 note 7 [a}. 
®. See statutory provisions. 
“Folio” defined see 26 C. J. p 746. 
8. See rules of court. 
9. German American Bank v. 
Champlin, 11 NYCivProe 452. 
10. Construction: 
As question of law for court see Trial 
[38 Cye 512]. 
By suit see Injunctions § 
5 


= suit in equity see Equity § 425. 


Admission in plea or answer see 
infra § 350. 

Affidavit of defense or of merits see 

infra § 371 et seq. 

Alternative allegations 

see supra § 91. 
eee in abatement see infra §§ 276-— 
85. 
On appeal from justice of the peace 

see Justices of the Peace § 537. 

11. State v. Shelton, 249 Mo. 660, 
156 SW 955; Cameron v. Hicks, 65 W. 
Va. 484, 64 SE 832, 17 AnnCas 926. 

12. Milliken v. Thyson Commn. 
Co., 202 Mo. 637, 100 SW 604; McCray 
Wer Oren OWEN a. HOD, scl Ow Sania Oy 

13. Capital Security Co. v. Davis, 
6 Ala. A. 677, 60 S 498; Capital Se- 
eurity Co. v. Holland, 6 Ala. A. 197, 
60 S 495. 

14. Bell v. Indianapolis State L. 
Ins. Co., 24 Ga. A. 497, 101 SE 541, 
542. See also infra § 106. 

15. Atchison; ete., R..Co. Lene 
Luka v. Behn, 225 Ill. A. 105, 


Especially on general demur- 
(Okl1.) 278 


generally 


its 

[a] ‘ 
rer.—Shaw v. Grumbine, 
P 311; : 

17. U.S.—Samuels v. McCurdy, 267 
U. S. 188, 45 SCt 264, 69 L. ed. 568, 
37 ATR A13782:- Us ‘Si. Linn, leHow, 
104, 11 L. ed. 64; Lyons v. Reinecke, 
10 F. (2d) 3; In re Moscovitz, 4 F. 
(2d) 873; Schilling v. Pullman Co., 
292 Fed. 768; Old Colony Trust Co. 
v. Atlanta, ete., R. Co., 264 Fed. 355; 
Southern Cotton Oil Co. v. Central of 
Georgia R. Co., 228 Fed. 335, 142 CCA 
627; Moore v. East Tennessee Tel. 
Co.,- 142 Fed. 965, 74 CCA 227; Kerr 
v. Force, 14 F. Cas. No. 7,730, 3 Cranch 
546; New Jersey Fdy., etc., Co. v. U 
Sse CteiGle 235% ' 

Ala.—Railway Employees Ben. As- 
soc. v. Armbruster, 217 Ala. 282, 1168S 
164; Nunnally Co. v. Bromberg, 217 
Ala. 180, 115 S 230; Smith v. Smith, 
216) Ala.” 57105114 S 7192; Ebume-v. 
Kirkwood, 216 Ala. 534, 113 S 613; 
American R. Express Co. v. Reid, 216 
Ala, 479) 1138°S/ 507; Paterson,’ etc., 
Lumber Co. v. Carolina-Portland Ce- 
ment Co., 215 Ala. 621, 112 S 245; Ca- 
ble-Shelby-Burton Piano Co. v. Turbe- 
ville, 213 Ala. 565, 105 S 555; Kasul- 
ka v. Louisville, ete., R. Co., 213 Ala. 
463, 105 S 187; Maloney v. Fulenwid- 
er, 213 Ala. 205, 104 S 396; Ex p. Mo- 
bile Light, etc., Co., 211 Ala. 525, 101 
S$ 177; Stallworth Turpentine Co. v. 
Ward, 210 Ala. 595, 98 S 719; McDou- 
gal v. Alabama Great Southern R. Co., 
210 Ala. 207, 97 S 730; Tuscaloosa v. 
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meet special exigencies and prevent individual hard- 
ships.!? All pleadings must receive a construction in 
accordance with the natural intendment of the words 
and language used.** 
honest and moral conduct of the parties will be pre- 
ferred to one indicating the reverse.?® 
been said that “the policy of the law and the trend 


So a construction implying 


And it has 


of judicial decision both incline toward greater liber- 


Fitts, 209 Ala. 635, 96.S 771;  Louis- 
ville, ete., R. Co. v. Miller, 209 Ala. 
318,. JOS) soe sbarker yy. .ercerson 
County, 209 Ala. 138, 95 S 364; Mobile 
Light, etc., Co. v. Ellis, 207 Ala. 109, 
928 106; Northern Alabama R. Co. v. 
Mitchell, 205 Ala. 448, 88 S 558; Glo- 
ver v. State, 205 Ala. 446, 88 S 4387; 
Irwin v. Shoemaker, 205 Ala. 13, 88 S 
129; Kuykendall v. Edmondson, 205 
Ala. 265, 87.S' 882; Ex p. Hines, 205 
Ala. 17, 87 S 691; Montgomery Light, 
etc., Power Co. v. Thombs, 204 Ala. 
678, 87 S 205; Ex p. Alabama Great 
Southern R. Co., 204 Ala. 504, 86 S 
100; Ex p. Ashworth, 204 Ala. 391, 
86 S 84; State v. Hogan, 204 Ala. 325, 
85 S 557; Hilburn v. McKinney, 204 
Ala. 158, 85 S 496; Spurgeon, etc., Co. 
v. McCall, 204 Ala. 395, S 480; 
Majestic Coal Co. v. Anderson, 203 
Ala. 233, 82 S 483; Cherokee L. Ins. 
Co. v. Brannum, 203 Ala. 145, 82 S 
175; Birmingham Southern R. Co. v. 
Goodwyn, 202 Ala. 599, 81 S 339; Dix- 
ie Industrial Co. v. Atlas Lumber Co., 
202 Ala. 562, 81 S 64; Williams v. 
Williams, 202 Ala. 539, 81 S 41; Pace 
v. Robertson Banking Co., 202 Ala. 
343, 80.S 425; McCrary Co. v. Brantley, 
202 Ala, 136, 79 S 602; Nashville, etc., 
R. Co. v. Blackwell, 201 Ala. 657, 79 S 
129; Gidley v. Gidley, 201 Ala. 507, 78 
S$ 861; Gulf, ete., R. Co. v. Sharpe, 200 
Ala. 530, 76-S 856; Taylor v. Taylor, 
200 Ala. 164, 75 S 912; National Park 
Bank v. Louisville, ete., R. Co., 199 
Ala. 192, 74 S 69; Guin v. Grasselli 
Chemical'Co;, 297 Ala. 117,572) S!-413; 
Martin v. Cannon, 196 Ala. 151, 71 S 
996; Walker v. Alabama, etc., R. Co., 
194 Ala, 360, 70 S 125; Crawford v. 
McMickens, 190 Ala. 102, 66 S 712; 
H. H. Hitt Lumber Co. v. Sherman, 
189 Ala. 681, 66 S 639; Morris v. Fi- 
delity Mortg. Bond Co., 187 Ala. 262, 
65 S 810; Moss v. King, 186 Ala. 475, 
65 S 180; Gurganus v. Brown, 184 
Ala. 530, 63 S 537; Long v. Addix, 184 
Ala. 236, 63 S 982; Southern R. Co. 
v. Hanby, 183 Ala. 255, 62 S 871; 
Mauldin v. Central of Georgia R. Co., 
181 Ala. 591, 61 S 947; Birmingham 
R., etc., Co. v. Nicholas, 181 Ala. 491, 
61 S 3861; Cantrell v. Cantrell, 178 
Ala. 273, 59 S 652; Birmingham R., 
ete; Cojm=v. Mom e174 Ada 657, 56S 
1013; Grubbs v. Hawes, 173 Ala. 383, 
56 S 227; Reeves v. Henderson-Boyd 
Lumber Co.,'172 Ala. 526, 55 S 191; 
Tennessee Coal, ete., Co. v. Smith, 171 
Ala. 251, 55 S 170; Southern R. Co. v. 
W. T. Adams Mach. Co., 165 Ala. 436, 
bly SS) 779+ s. Birmingham /R., ete, Co. 
v. Mosely, 164 Ala. 111, 51 S 424; 
Louisville, ete., R. Co. v. Holland, 164 
Ala. 73; 51 S365, 137, AmSR 25; Ba- 
ker v. Atlanta, etc.. R. Co., 163 Ala. 
101, 49 S 751; Batsén v. Johnson, 162 
Ala. 411, 50 S 348, 136 AmSR 50; At- 
lanta, etc., Air Line R. Co. v. Wood, 
160 Ala. 657, 49 S 426; Scott v. Rawls, 
159 Ala. 399, 48 S 710; Charlie’s 
Transfer Co. v..Malone, 159 Ala. 325, 
48 S 705; Crawford v. Engram, 157 
Ala. 314, 47 S 712; Birmingham R., 
etc., Co. v. Wright, 153 Ala. 99, 44 
S 1037; Woodward Iron Co. v. Cook, 
124 Ala. 349, 27 S 455; Rogers v. 
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ality in the construction of pleadings.”?® 

[§ 105] 2. Construction for or against Pleader— 
a. At Common Law. 
still in existence where not changed by statute is 
that a pleading will be construed against the plead- 
er,!7 that is, if the meaning of the words be equivocal 
and two meanings present themselves, that construc- 


The common-law rule which is 


Brooks, 99 Ala. 31, 11-S' 7533 Ware v. 
Dudley, 16 Ala. 742; Alkahest_Lyce- 
um System v. Dauphin Way Baptist 
Church. 20) Ailavarae 5 6ls MOS somal ors 
Grimmer v. Grimmer, 17 Ala. A. 616, 
88 S 44; Western Union Tel. Co. v. 
Decatur, 16 Ala. A. 679, 81 S 199 [cer- 
tiorari den 202 Ala. 593, 81 S 205]; 
Weil v. Travelers’ Ins. Co., 16 Ala. 
A, 641, 80 S 348; McRight v. Farned, 
14 Ala, A. 445, 70 S 297; Sibley v. 
Barclay, 14 Ala. A. 422, 70 S 201 [cer- 
tiorari den Ex p. Barclay, 195 ‘Ala. 
694 mem, 70 S 1012 mem]; Kershaw 
v. McKown, 12 Ala. A. 485, 68. S 559; 
Louisville, ete., R. Co. v. Dawson, 11 
Ala. A. 621, 66 S 905; Birmingham 
R., ete., Co. v.. McLeod, 9 Ala. A. 637, 
64 S 193; Pride v. Commercial Un- 
ion Ins. Co., Ltd., 9 Ala. A. 334, 63 S 
803; German-American Nat. Bank v. 
Lewis, 9 Ala. A. 352, 63 S 741; Stone 
River Nat. Bank v. Lerman Milling 
Co., 9 Ala. A. 322, 63 S 776 [certiorari 
den 185 Ala. 673 mem, 64 S 1019 
mem]; Ewart Lumber Co. v. Ameri- 
can Cement Plaster Co., 9 Ala. A; 
152, 62 S 560; Capital Security Co. v. 
Davis, 6 Ala. A. 677, 60 S 498; Capital 
Security Co. v. Holland, 6 Ala. A. 197, 
60 S 495; Mabry v. Bailey, 5 Ala. A. 
383, 59 S 322; Louisville, ete., R. Co. 
v. Mason, 4 Ala. A. 353, 58 S 963; 
one v. Sawyer, 1 Ala. A. 439, 55 S 

Ark.—Pike v. Fraser, 17 Ark. 597. 
HEISE Sere ate v. Shafter, 32 Cal. 

Colo.—Buchhalter v. Myers, 276 P 
972; Wiltshire v. Modern Woodmen 
of America, 76 Colo. 460, 232 P 925; 
Huerfano Ditch, ete., Co. v. Welton 
Lands ete; Co.; 78 Colo.5103;7 208) 4 
998; Anderson v. Kurtz, 66 Colo. 215, 
US2eE 633: 

Conn.—Meriden Britannia Co. v. 


Whedon, 31 Conn. 118. 
Del.—Derrickson vy. Harrington 
Comrs., 138 A 645; Schwartzman v. 
Wilmington Stores Co., 32 Del. 7, 
ae A 739; Wells v. Jones, 7 Del. 
a C.—Mearns v. Harris, 45 App. 
Fla.—Woodcock v. Wilcox, 122 S$ 
789; Seminole Lumber, ete., Co. v. 
W. T. Kuhns Lumber Co., 92 Fla. 


916, 111 S 121; Wanchula Dev. Co. v. 
People’s Stock Yards State Bank, 86 
Fla. 298, 98 S 220; Chaves v. Chaves, 
79 Fla. 602, 84 S 672; Williams v. 
Jacksonville Fourth Nat. Bank, 74 
Fla. 383, 77 S 106; Florida East Coast 
RP Co. ve Peters; 72) law oti tes 
151, AnnCas1918D 121; St. Peters- 
burg First Nat. Bank y. Ulmer, 66 
Fla. 68, 63 S 145; Hillsborough Gro- 
cery Co. v. Leman, 62 Fla. 208, 56 S 
684; Southern Home Ins. Co. v. Put- 
nal, 57 Fla. 199, 49 S 922: McKin- 
non v. Johnson, 54 Fla. 538, 45 S 
451; Atlantic Coast Line R. Co. v. 
Beazley, 54 Fla. 311, 45 S 761; Padg- 
ett v. Lewis, 54 Fla. 177, 45 S 29; 
Herrin v. Brown, 44 Fla. 782, 33 S 
522, 103 AmSR 182. 

Ga.—Dawson v. Bolton, 166 Ga. 
232, 143 SE 119; Pape v. Woolford 
Realty Co., 165 Ga. 898, 142 SH 1638; 
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Whiteside v. 
142 SE 139; 


Croker, 165i" Ga. .765, 
Burgamy v. Holton, 1°65 
Ga. 384, 141 SE 42; Phoenix Mut. L. 
Ins. Co. v. Appling County, 164 Ga. 
861, 1389 SE 674; Gill v. Cox, 163 Ga. 
618, 137 SE 40; Gaston v. Shunk 
Plow “Co., 161 “Ga. 287,..1380'SEH 580; 
Ferrell v. Greenway. 157 Ga 525. 122 
SE 198; Norris v. American R. Ex- 
press Co., 156 Ga. 150,118 SE 686; 
Bennett v. Rosborough, 155 Ga. 265, 
116 SE 788, 26 ALR 1397; James v. 
Maddox, 153 Ga: 208, 211 SH 731; 
Stewart v. Patterson, 152 Ga. 754, 111 
SE 421; Lang v. Sapp, 150 Ga. 96, 
102 SE 867; Krueger v. MacDougald, 
148 Ga. 429, 96 SE 867; Central of 
Georgia R. Co. v. Tapley, 145 Ga. 792 
89 SE 841; Bartow County Fair As- 
soc. v. Gilreath, 144 Ga. 773, 87 SE 
1038; Bailey v. Freeman, 140 Ga. 
71, 78 SE 423; Greenberg-Miller Co. 
v. Everett Shoe Co., 138 Ga. 729, 75 
SE 1120; Smith v. Georgia R., etc., 
Co., 131 Ga. 470, 62 SE 673; Folsom 
v. Gate City Terminal Co., 128 Ga. 
175, 57 SE 314; Baggett v. Edwards, 
126 Ga. 463, 55 SE 250; Holbrook v. 
Norcross, 121 Ga. 319, 48 SE 922; 
New York -Fidelity, etc., Co. v. Van 
Pyke, 99 Ga. 542, 27 SE 709; Athens 
iGo. Vi Rucker, 80 Ga. 291, 4 SE 
Jackson v. Davis, (A.) 147 SE 
Cox v. Central of Georgia R. 
Co., 38 Ga. A. 88, 143 SE 444; An- 
thony v. Callaway, 37 Ga. A. 523, 140 
SE 793; Grant v. Southern R. Co., 
37 Ga. A. 368, 140 SE 288; Cranford 
v. Western Union Tel. Co., 37 Ga. A. 
36, 188 SE 591; Duncan v. Platshek, 
36 Ga. A. 100, 135 SE 508; Anderson 
v. Speer, 36 Ga. A. 29, 134 SE 811; 
Fisher v. Georgia Northern Ras 05 35 
Ga. A. 733, 134 SH 827; Jones v. UNS 
lanta, 35 Ga. A. 376, 133 SE 521; Tay- 
lor v. Atlantic Coast Line R. Co., 35 
Ga. A. 416, 133 SE 286; O’Quinn v. 
Carter, 34 Ga. A. 310,°-129 SE 296; 
Bowers v. Louisville, etce., R. Co., 33 
Ga. A. 692, 127 SE 667; Stembridge 
v. Milton, 32 Ga. A. 735, 124 SE 540; 
Hobbs. v. Citizens’ Bank, 82 Ga. A. 
522, 124 SE 72; Avary v. Anderson, 
31 Ga. A. 402, 120 SE 683; Moore v. 
Seaboard Air Line R. Co., 30 Ga. A. 
466, 118 SE 471; Thompson v. Chats- 
worth Bank, 30 Ga. A. 4438, 118 SE 
470; McClure Ten Cent Co. v. Humph- 
ries, 29 Ga. A. 524, 116 SE 54; Wood 
vy. Pynetree Paper Co., 29 Ga, A. 81, 
114 SE 88: Mumford v. Stribling, 28 
Ga. A. 292, 111 SE 224; MacDonell 
v. Hines, 28 Ga. A. 197, 110 SE 505; 
Columbus R. Co. v. Hammett, 27 Ga. 
ATL785, 110°SH 220; Harrison Co. v. 
Atlanta, 26 Ga. A. 72%; 107° SH 83; 
Ball v. Foundation Co., 25 Ga. A. 126, 
103 SE 422; Harrison Vv. Pool, 24 Ga. 
‘A. 587, 101’ SE 765; Day v. Graybill, 
24) Ga. A. 524) 7101 (SH 759%.) Bell vv. 
Johnson, 24 Ga. A. 541, 101 SE 709; 
Terre Haute Nat. Bank v. Horne-An- 
drews Commn. Co., 24 Ga. A. 320, 101 
SE 6; Pynetree Paper Cary: Wilkin- 
son County Bank, 24 Ga. A. 260, 100 
SE 753; Stevens v. Seaboard Air- 
Line R. Co., 24 Ga. A. 303, 100 SH 
Tok § Bateman v. Small, 24 Ga. A. 
244, 100 SE 573; Wood v. Rome, 24 
Ga. A. 115, 100 SE 74; Maynard v. 
Atlanta Gas-Light Co. 24 Ga. A. 
5, 99 SE 472; Whitlock Printing Press 
Mfg. Co. v. ‘Williams, 23 "Gana. ood, 


99 SE 312; Savannah Lighting Co. 
Vv. Maryland Fidelity, etc., Co., 21 
Ga. ‘A. 758, 95 SH 113; Anthony v. 


Dudley Sash, ete Co.; 51 Ga. A. 412, 
94 SE 634; Watson v. American Nat. 
Bank, 20 Ga. A. 402, 93 SE 38; Shep- 
pard v. Warthen, TONGA WAG uae 92 
SE 39; Beasley v. Central of Georgia 
IBY Co., Li “Ga: SASS O1B 87S 390T; 
Charleston, ete., R. Co. v. Sylvester, 
17 Ga. A. 85, 86 SH 275; Moultrie v. 
SFG SH Schofiéla’s Sons Co., 6 Ga. A 
464, 65 SE 315; Southern Express 
Co. v. Pope, 5 Ga. A. 689, 68 SE 809; 
Ae nke v. Rome Dispensary, 5 Ga. 

36, 62 SE 660; Johnson v. Western, 
ere R. Co., 4 Ga. A. 131, 60 SE 1023; 
Bedingfield’ vy. Bates Adv. Co., 2 Ga. 
A.-107, 58 SE 320. 


a a a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Ill.—Averyville v. Peoria, 166 NE 
488; School Dist. No. 41 Bd. of Hd- 
ucation v. Wagemann, 331 Ill. 428, 
163 NE 314; ‘Lindstrom v. Chicago, 
331 Ill. 144, 162 NE 128; Peo. v. Chi- 
cago, 327 Ill. 62, 158 NE 424; Gage 
v. Wilmette, 315 Ill. 328, 146 NE 325; 
Marcovitz v. Hergenrether, 302 Ill. 
162, 1384 NE 85; Peo. v. Oakwood, 290 
Ill. 45, 124 NE 829; Kelleher v. Chi- 
capoulCity Re Co, 8256 Til, 454 1.00 
NED 145 Sirevi L674 LI VAS 325) 3) ne eo. 
v. Union Gas, etc., Co., 254 Ill. 395, 
98 NE 768, AnnCas1916B 201; Rose 
v.. New York Mut. L. Ins. Co., 240 
Ill. 45, 88 NE 204; Peo. v. Grand 
Trunk Western R. Co., 232 Ill. 
83 NE 839; Linn v. Downing, 
Ill. 64,°74 NE 729. [aff. 116 Ill. 

; Peo. v. Foster, 133 Ill. 496, 23 
Lemon v. Stevenson, 36 Ill. 
Halligan v. Chicago, etc., R. Co., 
. 558; Mager v. Hutchinson, 7 

Scanlon vy. Whalen, 249 Ill. 
Locander v. Joliet, etc., Tract. 
Co., 225 Ill. A. 143; Schwartz v. Chi- 
cago, 223 Ill. A. 184; Bamberger- 
Stern Co. v. Anderson, 207 Ill. A. 222; 
Decatur Nat. Bank v. Decatur School 
Dist. Bd. ,of . hiducation)205-  uisn A. 
57; Cooper v. Lawrence, 204 Ill. A. 
261; Hill v. Terre Haute Brewing 
Co., 203 Ill. A. 171: Scovill Mfg. Co. 
vs Cassidy, 195 Ill. A. 448 [aff 275 
Ill. 462, 114 NE 181, AnnCasi918E 
602]: Schaffner v. State Bd. of Ag- 
riculture, 163 Ill. A. 505; Torpedo 
Top: Co}, vV..Royeal “Ins: Co. 4062 D1: 


A. 338; Hussey v. Gourley, 153 Ill. 
A. 501; Ruehle v. Montelius, 149 Il. 
A. 416; Campbell v. Timmerman, 139 
Tll, A. 151; Sarles.v. Illinois Cent. 
Ril'CO.,. 41333 dil. Ac oils i Cox Ven MEL. 
Olive,etc;, “Coal Co; 127 {Tlie AL 24; 


Hrantz v.. Patterson; 123 Til. A. 713% 
Hall v. Chicago First Nat. Bank, 120 
Ill. A. 441; Alton Light, ete., Co. v. 
Oller; all 9p Te vA 3 1y spatee 24% lia ho, 
75 NE 419, 4 LRANS 399]; Wright 
DUG DAL 
132; American Ins, Co. v. France, 
111 Til. A. 382; Ward v. Danzeizen, 
111 Ill. A. 1683; Markey v. Griffin, 109 
Til. A. 212; Chicago Bd. of Trade v. 
Weare, 105 Ill. A. 289; Osborne v. 
Gaar, 103 Ill. A. 872; Lima Lake 
Drain. Dist. v. Hunt Drain. Dist., 101 
Ill. A. 72; Commercial Mut. Acc. Co. 
v. Bates, 74 Tll. A. 335 [aff 170 Ill. 
194, 52 NE 49]; Morrill v. Baggott, 
57 Ill. A. 530 [aff 157 Ill. 240, 41 NE 
639]; Peo. v. Bartels, 38 Ill. A. 428 
[rev on other grounds 138 Ill. 327, 
27 NE 1091]; Peo. v. Steele, 7 Ill. A. 
20. See Caldon v. National Malleable 
Castings Co., 182 Ill. A. 458. 
Ky.—-McBride v. Alles, 222 Ky. 725, 
2 SW (2d) 391; Neekamp v. Damron, 
219 Ky. 517, 298 SW 1081; Haunert 
v. Speier, 214 Ky. 46, 281 SW 998; 
Cromwell v. Stevens, 212 Ky. 209, 
278 SW 555; Philbin v. Creasey 
Corp., 210 Ky. 75, 274 SW 1113; Tran- 
sylvania Casualty Ins. Co. v. Wil- 
liams, 209 Ky. 626, 273 SW 536; 
Miles v. Aqua Pura Co., 208 Ky. 816, 
271 SW 1101; Pomeroy Salt Assoc. V. 
Speed, 207 Ky. 348, 269 SW 346; Ban- 
non v. Watson, 207 Ky.: 23, 268 SW 
573; Boeckley v. Central Sav. Bank, 
etc., Co., 205. Ky. 508, 266 SW, 15: 
Bagles v. Hafendorfer, 204 Ky. 696, 
265 SW 35; Logan County v. Thur- 
mond, 204 Ky. 624, 265 SW 23; Ross 
v. Columbus Min. Co., 204 Ky. 474, 
264 SW 1071; Holman v. Kentucky 
hight; sete., Co. 201) Ky. 267,-256 
Sw 409; National Surety Co. v. Tay- 
lor, 200 Ky. 728, 255 SW 542; Coal 
Run Min. Co. v. Interstate Coal, etc., 
Co., 1938 Ky.) 456) 248 SW. 1024; 
Hughes v. Collins, 197 Ky. 589, 247 
SW .737;. Bond. v. Patrick, 195 Ky. 
37, 241 SW 342; Sage v. Creech Coal 
Co., 194 Ky. 415, 240 SW 42; Kash vy. 
United Star Oil Co., 192 Ky. 422, 233 
SW 898; Home Ins. Co. v. Chowning, 
192), Kayi 827, 233Siw 2730 Noble ty, 
People’s Stock, etc, Co., 189 Ky. 
549, 225 SW 491;, Horton v. Bromley 
Graded School Dist., 188 Ky. 148, 
221 SW 508; Scobee v. Brent, 185 
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Ky. 734, 216 SW 76; Baker v. McDon- 
ald, 185 Ky. 470, 215 SW 292; Hoff- 
man v. Arnold, 183 Ky. 486, 209 SW 


506; Johnson v. York Coal, etc., 
Co., 182 Ky. 303, 206 SW 611; Hall 
v. Hall, 177 Ky. 430, 197 SW 799; 


Daugherty v. Northern Coal, etc., 
Co., 174 Ky. 423, 192 SW 501; Pick- 
rell, ete, Co. v. Castleman Blake- 
more Co., 174 Ky. 1, 191 SW 680; My- 
ers v. Saltry, 163 Ky. 481, 173 SW 
1138; Hall v. International Liberty 
Union, 161 Ky. 299, 170 SW _ 6231; 
Couty v. Bosworth, 160 Ky.. 312, 169 
SW 742; Hall v. Huffman, 159 Ky. 
72, 166 SW 770; Johnson v. Johnson, 
155 Ky. 9, 159 SW 606; Woodruff v. 
Shea, 152 Ky. 657, 153 SW 1005; 
Samuels v. Louisville R. Co., 151 Ky. 
90, 151 SW 37; Reid vi Lyttle, 150 
Ky. 304, 150 SW 357; Flowers v. Lo- 
gan County, 148 Ky. 822, 147 SW 928; 
Decker v. Gilbert, 140 Ky. 108, 130 
SW 960; Gordon v. City Nat. Bank, 
140 Ky. 47, 130 SW 818; Fuller v. 
Illinois Cent. R. Co., 138 ‘Ky. 42, 127 
SW 501; Watson v. Morehead, 125 
SW 724; Palmer v. New York Fidei- 
etc., Cos ASI AK ys =13 9 125 ASW 
Harney v. Lexington, 130 Ky. 
251,113 SW 115; McFarland v.. Louis- 
Ville, cete., RR: Cones Keys G20 Sirs 
SW 82; Ayer, etc., Tie Co. v. Keown, 
122 Ky. 580, 93 SW 588, 29 KyL 110, 
400; Stevenson v. Flourney, 89 
561, 138 SW 210, 11 Kyl, 745; 

ington v. Powell, 2 Metce.. 226; Skid- 
more v. Smith, 84 SW 1163, 27 KyL 

323; Mays v. Carman, 66 SW 1019, 23 
Kyl 2216; Goff v. Marsden Cos, 56 
SW. 667, 22 KyL 49; Friend v. Atlen, 

56 SW 418, 21 KyL 1765; Flannery v. 
O’Brien, 13 Ky. Op. 3545 Crume v. 
Spalding, 12 Ky. Op. 732; Cowan v. 
Henry, 7 Ky. Op. 48; Jenks v. Ir- 
vin, 5 Ky. Op. 562. But see Murphy 
v. Hubble, 1 Ky. Op. 1246 (holding 
that the code requires liberal con- 
struction). 

Me.—Tolman v. Union Mut. L. Ins. 
Co., 124 Me. 42, 126 A 16. 

Md.—Steinwedel v. Hilbert, 149 Md. 
121, 131 A 44; Maenner vy. Carroll, 
46 Md. 193. 3 

Miss.—Hart v. North American 
Acc. Ins. Co., 122 S 471; Bradley v. 
Jackson, 119 S 8iI; Co- Operative 
Oil Co. v. Greenwood "Agency Co., 148 
Missa2596) (lta so Tt Tallahatchie 
Drain. Dist. No. 1 v. Yocona-Talla- 
hatchie Drain. Dist. No. 1, 148 Miss. 
182, 114 S 264; Mullican vy. Meridian 
Light, etc., Co., 121 Miss. 806, 83 S. 
816, 9 ALR 165; Illinois Gent. R. Co. 
Nie ‘Middleton, 109 Miss. 199, 68 S 
146; Odom v. Gulf, ete, R. Co., 101 
Miss. 642, 57 S 626; Nestor v. Da- 
vis, 100 Miss. EQ9s 56 § 347. But see 
Pender vy. Dicken, 27 Miss. 252 (hold- 
ing that, where an expression is ca- 
pable of different meanings, that 
one will be adopted which will sup- 
port the declaration, and not the oth- 
er which would defeat it). 

Nebr.—Gibson v. Parlin, 13 Nebr. 
ee 13 NW 405. 

H.—Bartlett v. Prescott, 41 N. 
H. Nios. 

N. J.—State v. Jersey City, 94 N. 
J. L. 431, 111 A 544, 19 ADR. 6463 
Hanford v. Duchastel, 87-N. J. L. 
205, 98 A 586; Fletcher v. Closter 
Bd. of Education, 86 N. J. L. 1, 88 
A 834; Stephens; ete., Transp. Co. v. 
Central R. Co., 33 N. J. L. 229; Hack- 
ensack Trust Co. v. Tracy, 86 N.. J. 
Eq. 301, .309, 99 A 846 [cit weds 
Murphy v. Patten, (Sup.) 85 A 5 

N. Y.—Miller v. Moore, 1 BS “D. 
Smith 739. 

Pa.—O’Malley v. O’Malley, 272 Pa. 
528, 116 A. 500; Republic Foreign 
Products Co. v. Southwark Fdy., etc., 
269 Pa. 522, 113 A 74; Moore v. Lu- 
zerne County, 262 Pa. "216, 105 A 94; 
Selden v. Neemes, 43 Pa. 421; Ketter- 
er Mfg. Co. v. Baltic Brewing Co., 
Ltd., 22 Pa. Super. 210; March v. 
Carman, 16 Pa. Dist. 877; Kramer v. 
Walsh, 32 Pa: Co. 268; Hinckley v. 
Shépe, 1 LegGaz 54; Garis v. Hop- 
kins, 2 LehighValLR 279. 

Tex.—Clements vy. Lee, 8 Tex. 374; 
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tion is to be adopted which is most unfavorable to 
the party pleading,+® on the theory that it will be 
presumed that the pleader has stated his case as 
While this rule does not re- - 
quire such a construction to be given, where the 
pleading may be construed in two or more different 
ways, as will make the pleading absurd,”° nor so as 
to wrest an averment from the ordinary meaning and 
acceptation of the language used,*?1 and although the 
utmost strictness is not required,” the court in con- 
struing a pleading may not reconstruct and transpose 
its language so as to make certain that which is un- 
certain,?’ the rule being that the pleading must. re- 
ceive a fair and reasonable construction.?+* 
does not apply where matters are pleaded that are 


strongly as he can.?® 


Beg Hereford, 1 Tex. A. Civ. Cas. 

Vt.—Thorwarth v. Blanchard, .86 
Vt. 296, 85 A 6; Vaughan vy. Everts, 
40 Vt. 526. 

Va.—Clinchfield Coal Co. v. Clint- 
wood Coal, etc., Co., 108 Va. 433, 62 
SE 329. 

W. Va.—Rine v. Morris, 99 W. Va. 
52. 54, 127 SE 908 [quot Cyc]. 

Eng.—Murphy v. Glass, L. R. 2 P. 
C. 408; Hobson v. Middleton, 6 B. & 
C. 295, 13 ECL 142, 108 Reprint 461. 

Man.—Krawezuk v. Ostapovitch, 
31 Man. 221, 60 DomLR 441, [1921] 
2 WestWkly 534. 

[a] In Louisiana the same rule 
is in force. Southport Mill v. Fried- 
richs, 167 La. 101, 118 S 818; : 
Carre Co., Ltd., v. Stewart, 
$27, 117 S. 238%. Bllinois Cent...R: 
v. New Orleans Terminal Co., 143 
467, 78 S 738; Arthur v. Alexandria 
Lumber Co., 143 La. 207, 78 S 469; 
Treadway v. Poitevent, etc., Lumber 
Cos, 142,-tha. (9245-271. S 4850; Breaux 
Bridge Lumber Co. v. Hebert, 121 La. 
188, 46 S 206; Hughes v. Murdock, 
45 La. Ann. 935, 13 S 182; New Or- 
yaa v. Howcott, 8 La. A. (Orleans) 


[b] Im Massachusetts no intend- 
ment in favor of the pleader can be 
indulged in. Boston Second Soc. of 
Universalists v. Royal Ins. Co., 221 
py ae 518, 109 NE 384, AnnCas1917E 

1. 

{c]. Criminal acts.—The rule does 
not require pleadings to be construed 
so_as to presume that both plaintiff 
and defendant violated the mandates 
of a criminal statute. Louisville, 
-etc., R. Co. v. Dawson, 11 Ala. A. 621, 
66 S 905. 

[d] Where trial will probably be 
long, doubt as to the sufficiency of 
the declaration. will be resolved 
against the declaration on demurrer. 
Ballard Oil-Burning Equipment Co. 
v. Mexican Petroleum Corp., 22 F. 
(2d) 434 [rev on other grounds 28 F. 
(24a), 91]. 

[e] Res ipsa loquitur.—Defective 
pleadings cannot be aided by the 
maxim, Res ipsa loquitur. Weems 
Varrick 33) Ga. A, 579, 127° SH’ 819. 

{[f] Terms of contract sued on 
and averred or made a part of the 
several counts of the complaint must 
be’ construed most strongly against 
the pleader. Dowling-Martin Grocery 
Co. vi . C. Lysle Milling Co., 203 
Ala. 491, 83 S 486. 

18. U. S.—Cornwell v. Southern 
Maryland Trust Co., 289 Fed. 939. 

Ala.—Tennessee Coal, etc., Co. v. 
Wilhite, 211 Ala. 195, 100 S 185; 
Wagner Grocery Co. vy. Dodd-Cooner 
Mercantile Co., 206 Ala. 627, 91. S 
487; Looker v. Gulf Coast Fair, 203 
Ala. 42, 81 S 832; Jefferson County v. 
Gulf Refining Co., 202 Ala. 510, 80 S 
798; Alabama Great Southern R. Co. 
v. Flinn, 199 Ala. 177, 74 S 246; Ala- 
bama Great Southern R. Co. v. Card- 
well, 171 Ala. 274, 55 S 185; Western 
Assur. Co. v. McGlathery, 115 Ala. 
213, 22 S 104, 67 'AmSR 26; Mont- 
gomery v. Hughes, 65 Ala. 201; J. F. 
Camp Transfer Co. v. Davenport, 15 
Ala. A, 507, 74 S 156 [certiorari den 
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over.?° 


been pointed out 


The rule 
relaxed in many 


Ex p. Davenport, 199 Ala. 698 mem, 
74 S$ 1005 mem]. 

D. C.—Sloan v. Thompson, 58 App. 
318, 30 F. (2d) 560, 561 [quot Cyc]; 
Hisenger v. Gill, 47 App. 312. 

Fla.—Hazen v. Cobb-Vaughan Mo- 
tor” Cor 96 Tae by aL SiS oy aie 
well v. Huffstetler, 83 Fla. 629, 93 S 


162; Standard Phosphate Co. v. 
Lunn, 66 Fla. 220, 63 S 429; Merrill- 
Stevens Co. v. Durkee, 62 Fla. 549, 


Hie Huson Capital icy. Banke Vastu 
son, 59 Fla. 215, 51S 853. 

Ga.—Macon Auto Co. v. Domingos, 
34 Ga. A. 278, 129 SE 441; Central 
of Georgia R. Co. v. Lawley, 33 Ga. 
A. 375, 126 SE 273. 

Lil—Van-_ Sant "v. Rose-: 26075 fl, 
401, 103 NE 194, 49 LRANS 186 [aff 
174 Ill. A. 389]. 

W. Va.—Rine v. Morris, 99 W. Va. 
52, 54,127 SE 908 [quot Cyc]; White 
Pichi seven 98 W. Va. 143, 126 SH 
“The essential status to invite the 
application of the rule...is that 
the pleading be equivocal, susceptible 
of two constructions; and when so 
framed, when so capable, the plead- 
ing must be construed against the 
pleader.”’. Zavello v. Reeves, 171 Ala. 
401,9407,554 S: 654 [aft 227 0.. Si 625; 
SOO OUP S00. 4 On M4. 6d. 6 U0 and, Clb 
Cyc]. See also 1 Chitty Pl. (16th 
Am. ed) p 261. 

fa] In applying this rule no es- 
sential allegation will be imported by 
reference or intendment. Woodcock 
v. Wilcox, (Fla:) 122:-S 789. 

19. Ala.—Scott v. Scott, 202 Ala. 
244, 80 S 82; Elmore v. Parrish, 170 
Ala. 499, 54 S 203; Birmingham, R., 
etc., Co. v. Weathers, 164 Ala. 23, 51 
S 303; Montgomery v. Hughes, 65 
Ala. 201; Stewart v. Smith, 16 Ala. A. 
461, 78 S 724. 

Del.—Schwartzman v. Wilmington 
Stores Co., 32 Del. 7, 117 A 739; Wells 
v. Jones, 7 Del. 329. 

D. C.—Sloan v. Thompson, 58 App. 
318,730 EF... (2d) 560, 561 [quot Cyc]; 
Hisinger v. Gill, 47 App. 312. 

Fla.—Klemtner v. Peters, 90 Fla. 
448, 106 S 401; Mills v. McMillan, 78 
Fla. 294, 82 § 812; Kirton v. Atlantic 
ik Line R..Co., 57. Flac! 79, 49S 

Ga.—New York Fidelity, etc., Co. v. 
Van Dyke, 99 Ga. 542, 27 SE 709. 

Kky.—Luther v. Payne, 197 Ky. 359, 
247 SW 39. 

Miss.—Pomes v. McComb City, 121 
Miss. 425, 83 S 6386; Yazoo, etc., R. 
Co. v. Craig, 118 Miss. 299, 79 S 102 
[certiorari den 248 U. S. 573 mem, 39 
SCt 11 mem, 63 L. ed. 427]. 
aN H.—Bartlett v, Prescott, 41 N. 

3 


See 
Pa.—Federal Metal. Bed Co. v. Al- 
pha Sign Co., 289 Pa. 175, 1387 A 189; 


Humes v. Kramer, 286 Pa. 251, 133 
A 262; Myers v. Luzerne County, 262 
Pa. 228, 105 A 96; American Malting 
Co. v. Anthracite Brewing Co., 250 
Pa. 462, 95 A 588; Marsh v. Marshall, 
53 Pa. '396. 

Vt.—Crosby v. Bouchard, 82 Vt. 66, 
MLAS. 835: : 

W. Va.—Rine v. Morris, 99 W. Va. 
52, 54, 127 SE 908 [quot Cyc]; White 
v. Charleston, 98 W. Va. 148, 126 SH 
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peculiarly within the knowledge of the other party,”® 
nor can a party take advantage of it after pleading 
Moreover, it has no application where the 
pleader confesses that the pleading is ambiguous and 
seeks to amend it.?7 

Allegations and facts alleged. Although the alle- 
gations of a pleading must on demurrer thereto be 
construed most strongly against the pleader, it has 


that at the same time the facts al- 


leged must be construed in their most favorable as- 
pect in his behalf.?® 

[§ 106] b. Under Statutes. The common-law rule 
as to construing pleadings most strongly against the 
pleader has been either abrogated or at least much 


jurisdictions by statutes requiring 


705. 

See Armentrout v. Central Trust 
Cos. 20d TI eA rs ar 

“Having the field to himself he 
must be presumed to have garnered 
therefrom all that is beneficial to 
him.’ Moore v. Luzerne County, 262 
Pa. 216, 219, 105 A 94 [quot Repub- 
lic Foreign Products Co. v. South- 
Dike Ve Fdy., etc., 269 Pa. 522, 526, 113 


74]. 

[a] Im Louisiana the rule of the 
text obtains. Arthur v. Alexandria 
Lumber Co., 143 La. 207, 78 S 469; 
Breaux Bridge Lumber Co. v. Her- 
bert, 121 La. 188, 46 S 206. 

[b] Where pleading is amended.— 
An affidavit of defense which takes 
the place of one possessing infirmi- 
ties must be assumed to be as broad 
and definite as possible. Eisinger v. 
Gill, 47 App. (D. C.) 312. 
rae Marshall v. Shafter, 32 Cal. 


21. Peabody v. Cook County Forest 
Preserve Dist., 320 Ill. 454, 151 NE 
271; Ringo v. New Farmers’ Bank, 
LOW Ky. / 91. 39° Siw #7017 19 Key ea 

22. Hall v. Internationa] Liberty 
Union, 161 Ky. 299, 170 SW 681. 

23. Crow v. Burtwell, 13 Ala. A. 
468, 69 S 382. 

24. Ala.—Hastis v. Beasley, 214 Ala. 
651, 108 S 763; Ruffin Coal, etc., Co. 
v. Rich, 214 Ala. 622, 108 S 600; Bor- 
iss Constr. Co. v. Deasey, 212 Ala. 
528, 103 S 470; Stallworth Turpen- 
tine Co. v. Ward, 210 Ala. 595, 98 S 
719; Southern R. Co. v. Wright, 207 
Ala. 411, 92 S 654; Gulf States Steel 
Co. v. Carpenter, 205 Ala. 162, 87 S 
580; Street v. Treadwell, 203 Ala. 
68, 82 S 28; Alabama Power Co. v. 
Holmes, 202 Ala. 356, 80 S 438; Camp- 
er v. Rice, 201 Ala. 579, 78 °S 9235 
Warren v. Crow, 195 Ala, 568, 71 S 
923) Birmingham ~Ri; /etess Cov 
Weathers, 164 Ala. 23, 51 S 303; Mo- 
bile Light, ete., Co. v. Drooks, 11 Ala. 
A. 595, 66 S 824; Western Union Tel. 
Co. v. Snell, 3 Ala. A. 268, 56 S 854. 
Bes C.—Stevens v. Saunders, 34 App. 

Fla.—Groover v. Hammond, 73 Fla. 
1055) 375 'S “85%, 

Ga.—New Zealand F. Ins. Co. v. 
Brewer, 29 Ga. A. 773, 116 ‘SE 922; 
Bell v. Indianapolis State L. Ins. Co., 
24 Ga. A. 497, 101 SE 541. 

Ill.—Andrzejewski v. Hill, 161 Tl. 
A. 376. 

Pa.—Atkinson v. Sapovits, 87 Pa. 
Super. 376. 

Vt.—Trask vy. Karrick, 87 Vt. 451, 
89 A 472. 

Eng.—Goldham vy. Edwards, 18 C. 
B. 389, 86 ECL 389, 139 Reprint 1420. 

25. Murphy vy. Glass, L. R. 2 P. 
C. 408. 

26. Genzel v. New York, etc., R. 
Co., 249 Ill. A. 164; Camp v. Gainer, 
8 Tex. 372; Hobson v. Middleton, 6 
B. & C. 295, 13 ECL 142, 108 Reprint 
461; Wright v. Rex, 3 N. & M. 892. 

Waiver of defects by pleading over 
or going to trial without objection 
generally see infra § 1234. 

27. -Atlanta, etc., R. Co. v. Geor- 
hn RGvete, "Con 25 "Ga, 798, 64) SH 

28. Bigbee Fertilizer Co. v. Scott, 
3 Ala. A. 385,.58 S 86. 
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pleadings to be hberally construed.?® 
rule a pleading is usually construed even on demur- 


29. Us Si: 
R. Co. v. Kaw Valley Drain. Dist., 
Zoo! Uke: 1) OF SCtI0 64556, dae. Spliis 
Interstate Co. v. Bry-Block Mercan- 
tile Co., 30 F. (2d) 172; Levy v. San 
Francisco Bd. of Trade, 26 F. (2d) 
591; Federal Coal Co. v. Royal Bank 
OfiCanada, LOPE YI C2d) 619s USP. 
Skinner, etc., Corp., 5 F. (2d) 708; U. 
S. v. United Shoe Mach. Co., 234 Fed. 
127;4 Cobb: vi Sertic; 218 ; Fed.) 320; 
134 CCA 116; Travelers’ Ins. Co. v. 
Great Lakes Engineering Works Co., 
184 Fed. 426, 107 CCA 20, 36 LRANS 
60; Bryson v. Gallo, 180 Fed. 70, 103 


CCA 424 

oi : . Co. v. Hur- 
ley, 4 Ariz. 258, 36 P 216. 

Ark. —wright v. Lake, 178 Ark. 


1184, 13 SW (2d) 826; Tolbert v. Mo- 
linder, 178 Ark. 888, 12 SW (2a) 780; 
Driesbach v. Beckham, 178 Ark. 816, 
12 SW (2d) 408; Sharp vy. Poinsett 
County Drain. Dist. No. 7, 164 Ark. 
306, 261 SW 923; Ellis v. Fordyce 
First Nat. Bank, 163 Ark. 471, 260 SW 
714; Ferrell v. Elkins, 159 "Ark. Sd, 
QD MSW SU say C Oma Vin Smith, 93 Ark. 
Sl, 125 sw BOG aliork: AmSR 89; Ca- 
zort, etc., Co. v. ‘Dunbar, 91 Ark. 400, 
121 ‘SW 370; St. Louis, ete., Re Conve 
Sweet, 63 Ark. 563, 40 Sw 463; Bush- 
ey v. Reynolds, oii Ark. 65T. 
Colo.—Haines v. Marshall, 67 Colo. 
28, 185 PP 6be. re 


Conn.—Preleski v. Farganiasz, 


-Conn. 345, 116 A 593. 


Dak.—Stutsman County v. Mans- 
field, 5 Dak. 78, 37 NW 304. 
Ida.—Miller v. Prout, 33 Ida. 709, 
197 P 1023; Nobach v. Scott, 20 Ida. 
568, 119 P 295; Gantwell v. McPher- 
son, 3 Ida. 721, 34 P 1095 
Ind.—Vivian Collieries Co. v. Ca- 
hall, 184 Ind. 473, 110 NE 672; Smith 
Wa Borden, 160 Ind. 223, 66 NE 681; 
Dickensheets v. Kaufman, 28 Ind. 251; 
Chicago, etc., R. Co. v. Collins, 82 Ind. 
A. 41, 142 NE 634, 1438 NE 712; Has- 
kell, ete., Car Co. v. Hrickson, 73 Ind. 
A. 657, 128 NE 466; Brown v. Young, 
62 Ind. A. 364, 110 ‘NE 562; Vandalia 
Coal Co. v. Coakley, (A.) 108 NE 382; 
Cleveland, etc., R. Co. v. Van Laning- 
ham, 52 Ind. A. 156, 97 NE 573; Wa- 
bash R. Co. v. Beedle, (A.) 88 NE 535; 
Pittsburgh, etc., R. Co. v. Rogers, 
45 Ind. A. 230, 87 NE 28; Heritage v. 
State, 43 Ind. A. 595, 88 NE 114. 
Iowa.—Foster_ Vv. Elliott, 33 Iowa 
216; Gray v. Coan, 23 Iowa 344. 
Kan.—Kansas Wheat Growers’ As- 
soc. v. Bridges, 124 Kan. 601, 261 P 
570; Ball v. Red Square Oil, etc., Co., 
113 Kan. 768, 216 P 422; Goldberg 
Vv. McNaghten NV Oz, 112 Kan. 348, 
211 P 157; Hebrlee v. Hawley, 113 
Kan. 398, 211 P 129; Delphos Milling 
Co. v. Jackson, 111 Kan. 388, 207 P 
751; Balmer v. Long, 104 Kan. 408, 
179 ’P 871; Blair v. McQuary, 100 Kan. 
203, 162 P 11738, 164 P 262; Hinthorn 
Vi Benfer, 90 Kan. eoules 136 P 247, 
LRA1915B 98; La Harpe y. Greer, 74 
Kan. 74, 85 P 1015; Upham v. Head, 
74 Kan. .17, 85 P 1017; Bowersox v. 
Hall, 73 Kan. 99, 84 P 557; Smith v. 
McCarthy, 39 Kan. 308, 18 P 204; 
Stewart v. Balderston, 10 Kan. 131; 
Park v. Tinkham, 9 Kan. 615; Crow- 
ther v. Elliott, 7 Kan. 235; Western 
Massachusetts Ins. Co. v. Duffey, 2 
Kan 347 Atchison, Vetese Re Co! jv: 
Mason, 4 Kan. A. 391, 46 P 31. 
Minn.—Gray v. Hoover Grain Co., 
153 Minn: 420, 1909 NW 794; Venner 
v. Great Northern R.. Co., 117 Minn. 
447, 136 NW 271; Gulledge Bros. 
Lumber Co. vy. Wenatchee Land (Cray, 
111 Minn. 418, 127 NW 395, 923; Wes- 
sel v. Wessel Mfg. Co., 106 Minn. 66, 
118 NW 157; Warren Bros. Co. v. 
pone 96 Minn. 190, 104 NW 816; Cas- 
v. American Bridge Co., 95° Minn. 
il, 103 NW 6238; Dodge v. Chandler, 
Hise Minn. 114. 
Mo.—State v. Long, 275 Mo. 169, 
204 SW 914; Sessinghaus Milling Co. 
vy. Hanebrink, 247 Mo. 212, 152 SW 
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Under this 


354, AnnCas1914B 875; Thompson v. 
Keyes-Marshall Bros. Livery Co., 214 
Mo. 487, 118 SW 1128; Missouri Pac. 
R. Co. v. Continental Nat. Bank, 212 
Mo.. 505, 111 SW 574, 17 LRANS 994; 
Ackerman v. Green, 195 Mo. 124, 93 
SW (255, 6 ‘AnnCas 834; Sidway Ni: 
Missouri Land, etc., Co., 163 Mo. 342, 
63 SW 705; Baird v. Citizens’ R. Co., 
146 Mo. 265, 48 SW 78; Vogelgesang 
v. St. Louis, 139 Mo. 127, 40 SW 653; 
Overton v. Overton, 131 Md. 5539, 33 
SW 1; Schneider Western X-Ray Co. 
v. Bacon, (A.) 201 SW 916; Christy 
v. Wabash R. Co., 195 Mo. A. 232, 191 
SW 241; Chance v. St. Joseph, 195 
Mo. A. 1, 190 SW 24; Wade v. Doug- 
las, 161 Mo. A. 348, 143 SW 830; Butts 
v. Long, 94 Mo. A. 687, 68 SW 754. 
But see White v. McFarland, 148 Mo. 
A. 338, 128 SW 23 (holding that the 
intendments of a petition must be 
taken most strongly against plain- 
tiff; especially where a default has oc- 
curred). 

Mont.—Cook v. Galen, 883 Mont. 334, 
272 P 250; Hodson y. O’Keeffe, 71 
Mont. 322, 229 P 722; Phelan v. Mil- 
ler, 69 Mont. 289, 222 P 416: Stiemke 
v. Jankovich, 68 Mont. 60, 217 P 650; 
Marcellus v. Wright, 65 Mont. 580, 
212 P 299; Conrad Nat. Bank v. Great 
Northern R. Co., 24 Mont. 178, 61 P 
ie SUT AS as Williams, 6 Mont. 379, 


12 P 851; Daniels v. Andes Ins. Co; 
2 Mont. 78. 

Nebr.—State v. Farmers’ State 
Bank, 115 Nebr. 46, 211 NW 178; Gil- 


bert v. Rothe, 106 Nebr. 549, 184 NW 
L195) Ol Grade iChicaeo,ietCaney Com 
90 Nebr. 339, 183 NW 426; Tacoma 
Mill Co. v. F. H. Gilerest Lumber Co., 
90 Nebr. 104, 132 NW 926; Hartzell 
v. McClurg, 54 Nebr. 313, 74 NW 625; 
McArthur v. H. T. Clarke Drug Co., 
48 Nebr. 899, 67 NW 861. But see 
Fellers v. Howe, 106 Nebr. 495, 184 
NW 122 (holding that the rule of lib- 
eral construction is not applicable in 
a breach of promise suit where de- 
fendant admits in the answer that an 
engagement to marry existed prior to 
the commencement of the action, such 
allegation being construed as an ad- 
mission of the engagement existing 
until the time of the alleged breach); 
Fassler v. Streit, 100 Nebr. 722, 161 
NW 172 (dictum in headnote, “doubt- 
ful language in a pleading will be 
construed against the pleader’’). 

Nev.—Morris v. Morris, 50 Nev. 298, 
258 P 232; Ferguson v. Virginia, etc., 
R. Co.. 13’ Nev. 184. 

N. Y.—Brown v. Tregoe, 236 N. Y. 
497, 142 NE 159: Woodruff v. Ger- 
mansky, 230) N.Y. 865, Ld UNE, 6015 
California Packing Corp Vv. Kelly 
Storage, etc., Co., 228 N. rg 49, 126 
NE 269; Sultan of Turkey v. Tirya- 
kian, 213 N. Y. 429, 108 NE 72; Na- 
tional Contracting Co. v. Hudson Riv- 
er Water Power Co., 170 N. Y. 439, 63 
NE 450; Rochester R. Co. v. Robin- 
son, 133 N. Y. 242, 30 NE 1008; Bowe 
v. Wilkins, 105 N. Y. 322; 11 NE 839; 
Southwick v. Memphis First Nat. 
Bank, 84 N. Y. 420, 61 HowPr. 164; 
Thayer v. Marsh, 75 N. Y. 340; De 
Grove v. Metropolitan Ins. Co., 61 
N. Y. 594, 19 AmR 305; Conaughty 
v. Nichols, 42 N. Y. 83; Olcott v. Car- 
roll, 39 N. Y. 486; Blackmar v. Thom- 
as, 28 N. Y. 67; Emery v. Pease, 20 
INEaY Gia) Keteltas v. Myers, 19 N. “Yi, 
231; Peo. v. Ryder, 12 N. Y. 433 [rev 
16 Barb. 370]; Allen v. ‘Patterson, tf 
N. Y. 476, Seld. 32, 57 AmD 542; Peo. 
v. Lewis, 226 App. Div. 182, 234 NYS 
457; Cosmopolitan Bank v. Blumberg, 
218 App. Div. 475, 218 NYS 465; Al- 
len v. Fink, 211 App. Div. 411, 207 
NYS 428, 435, 436, 213 App. Div. 845 
mem, 208 NYS 827 mem; Griffin v. 
Bles, 202 App. Div. 4438, 195 NYS 654; 
Barber v. Rowe, 200 App. Div. 290, 
193 NYS 157 [aff 235 N. Y. 549 mem, 
139 NE 730 mem]; Harrity v. Steers, 
195 App. Div. 11, 185. NYS 704 [rearg 
den 196 App. Div. 898, 186 NYS 941]; 
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| rer, to allege all the facts that can be implied by fair 


Hayes v. Durham, 194 App. Div. 848, 
LES IN YS eo Ls Doty v. Rensselaer 
County Mut. FR. Ins. Co., 188 App. Div. 
29) 176, NYS 55; Dougherty v. New 
York Cent. R. Co., 187 App. Div. 966, 
175 NYS 111; Lekas v. Schwill, 187 
App. Div. 486, 175 NYS 707; Hart Vv. 
Page Mfg. Co., 187 App. Div. 296, 
175 NYS. -502; "Moore v. Taylor, 175 
App. Div. 37, 161 NYS 480; Powers 
v. Universal Film Mfg. Co., 162 App. 
Div. 806, 148 NYS 114; Page v. Unit- 
ed Tract. Co., 161 App. Div. 3838, 146 
NYS 530; Kalt Lumber Co. v. Dupig- 
nac, 150 App. Div. 400, 134 NYS 1098, 
3 NYCivProcNS 351; , Metropolitan 
Printing Co. v. O’Neill, 148 App. Div. 
885, 131 NYS 1009; Bernard v. From- 
me, 1382 App. Div. 922, 116 NYS 807; 
Catterson v. Brooklyn Heights R. 
Co., 182 App. Div. 399, 116 NYS 760; 
Davenport v. Walker, 132 App. Div. 
96, 116 NYS 411; National Gum, ete., 
Co. v. MacCormack, 124 App. Div. 
569, 109 NYS 286; Clifford v. Braun, 
71 App. Div. 432, 75 NYS 856; Foote 
v. Ffoulke, 55 App. Div. 617, 67 NYS 
368; Booz v. Cleveland School Fur- 
niture Co., 45 App. Div. 593, 61 NYS 
407; Wood v. Wood, 26 Barb. 356; 
Squier v. Houghton, 131 Misc. 129, 
226 NYS 162; Laveites v. Gottlieb, 
115 Mise. 218, 187 NYS 452; Skolny 
v. Hillman, 114 Misc. 571, 187 NYS 
707; Spielberg v. Canada SS. Lines, 
Ltd: 98" Mise.” 304.2622 NyS 610s 
Dwyer v. Corrugated Paper Products 
Co., 80 Mise. 412, 141 NYS 240; Smith 
v. Metropolitan L. Ins. Co., 79 Misc. 
550, 140 NYS 327; Scheuer v. Monash, 
40 Misc. 668, 83 NYS 258; Adler v. 
ify ADE Wolfson, Ine., 182 NYS 288; 
Kips Bay Brewing, ete., Conve eet 
Tooker Printing Co., Inc., 176 NYS 
65; Ryan v. Grissinger, 136 NYS 134; 
Leiman v. Rosenweig, 103 NYS 83; 
Murphy v. Gold, etc., Tel. Co., 5 NYSt 
ere Read vy. Lambert, 10 AbbPrNS 


N. C.—Van Kempen v. Latham, 195 
N. (Co 389; 142) Sky 32.3" Richert v. 
James Supply Co., 194 N.C. WIE ESS 
SE 345; Spinks v. Ferebee, 193 N. C. 
274, 136 SE 869; North CarotinncCone 
Commn. Vv. Harnett County Trust Co., 
192 N. C. 246, 134 SE 656; Hurwitz v. 
Carolina Sand, etc., Co., 191 N.C. 630, 
132 SE 671; Higgs- “Taft Furniture Co. 
ve Clark, 190 NiVOs 369) SS She 
Bowman y. Greensboro, 190 N. C.: 611, 
130 SE 502; Conrad vy. Granville Coun 
ty Bd. of Education, 190 N.C. 389, 130 
SE 53; Murphy v. Greensboro, 190 N. 
C. 268, 129 SE 614; Nye v. Williams, 
EQOU INCL 129 P29 SE 193; Cahoon v. 
Everton, 187 N. C. 369, 121 SB 612; 
Chesson v. Lynch, 186 N. Cr 625, 126 
SE 198; Sexton vy. Farrington, 185 
INGA KOE 339, 117 SE 172 Sandlin v. 
Wilmington, 185 N. C. 257, 116 SE 733; 
Cherry v. Atlantic Coast ‘Line R. Co., 
185 N. C. 90, 116 SE 192; Pierce v. 
Faison, 183 N. (Onan WATE 110 SE 857; 
MeNinch v. American Trust Cor 183 
N. C. 33, 110 SE 668; Hodges v. Vir- 
ginia- -Carolina Re Co., LTOISINI EC oeb Cbs 
103 SEH 145, 10 ALR 1452: Ricks v. 
Brooks, 179 N. CG. 204, 102 SE 207; 
North Carolina Public Serv.) ,\ Conv. 
Southern Power Co., 179 N. C. 18, 101 
SE 593, 12 ALR 304; Crane Co. v. 
Longest, eter (Cor N. C. 346, 99 SH 
8; Parker v. Parker, 176 N. Cc. 198, 
97 SE 223; Muse v. Ford Motor Co., 
175 N. CG. 466, 95 SE 900; Talley v. 
Harriss Granite Quarries Co., 174 N. 
C. 445, 98 NE 995; Simmons vy. John 
L. Roper Lumber Co., 174 N. C. 220, 93 
SE 736; Mitchem v. Pasour, IT 3UN ae 
487, 92 SE 322; Citizens’ Nat. Bank v. 
Gaston Farmers’ Union Warehouse 
Co., 172 N. C. 602, 90 SE 698; Hoke 
v. Glenn, 167 N. GC. 594, 83 SE 807, 
AnnCasl1916E 250; Green v. Biggs, 
167 N. C. 417, 83 SE 553; Lyon vy. At- 
lantic Coast Line R. Cow L65aNT Can Age 
81 SE.1; Richmond Cedar Works v. 
AR Ae Roper Lumber Co., 161 N. C. 608, 
77 SE 770; Brady v. Brady, 161 N.C. 


ee ee ee eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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324, 77 SE 235, 44 LRANS 279; Phifer 
Vv. Giles, SIN ING VO RES (el SE 919; 
Gregory v. Pinnix, 158 N. C. 153, 73 
SE 816; Gregory v. Pinnix, 158 N. C. 
147, 73 SE 814; Ludwick v. Penny, 158 
N. C. 104, 73 SE 228; Wyatt v. Sea- 
board Air Line R. Co., 156*N.. CC. 307, 
72 SE 383; Upchurch v. Wynne, 154 
N. C. 474, 70 SE 949; Andrews v. 
Wynne, 154 N. C. 473, 70 SH 949; 
Brewer v. Wynne, 154 N. C. 467, 70 
SE 947; Jones v. Henderson, 147 N. 
Cc. 120, 60 SH 894; Blackmore v. Wind- 
ers, 144,-N, (OF 212, 56 SE 874; Adams 
Vv. Hayes, 120 N. C. 383, 27 SE 47. 

N. D.—Olsness v. State, 224 NW 
913; Cammack Piano Co. v. Western 
Surety Co., 56 N. D. 262, 216 NW 
561; Williston Coal, ete., Co. v. Da- 
vis, 49 N. D. 191, 190 NW 776; West- 
hope First Nat. Bank Vi Messner, 20 
N. D. 263, 141 NW 999; Weber v. Lew- 
is, 19 N. D. 473, 126 NW 105, 34 
L RANS 364; Kidder County v. Foye, 
TOLNY D: 424, 87 NW 984;. Donovan v. 
St. Anthony, ete; Ol Co.9 TON 2 Die 513; 
75 NW 809, 66 AmSR 674. 

Oh.—State v. Ford Motor Co., 114 
Oh. St. 221, 151 NE 171; McCurdy v. 
Baughman, 43 Oh. St. 78, 1 ONE 93: 
Robinson v. Greenville, 42 "Oh. St. 625, 
51 AmR 857; Crooks v.- Finney, 39 
Oh. St. 57; School Section 16 v. Odin, 
3.) Oh. Sts 293)" People's Ins (Co. ‘v; 
Hart, 5 Oh. Dec. (Reprint) 237, 3 
AmLRece 657; -MeCulloch v. Tapp, 
2°>-Oh. Dee, (Reprint) 678, 4 
WestLMonth 575; Petit v. Hud- 
son, 2 Oh. Dec. (Reprint) 660, 4 
WestLMonth 434; Walker v. Webb, 
2 Oh. Dec. (Reprint) 568; 4 
WestLMonth 82; Powers v: Sea- 
ton, 2 Oh. Dec. (Reprint) 3865, 2 
WestLMonth 532; Columbus Whole- 
sale Co. v. Brown, 32 0. C. A. 326. 

Okl.—State v. Sheldon, 135 Okl. 278, 
276 P 468; Brown vy. Shwinogee, 128 
Okl. 149, 261 P 920; Ada First Nat. 
Bank v. Elam, 126 Okl. 93, 258 P 892; 
Firemen’s Fund Ins. Co. v. Box, 123 
Okl. 113, 252 RP 433; Schlingman v. 
Wells, 122 Okl. 275, 254 P 716; Shaf- 
fer Oil, ete., Co. v. Thomas, 120 OKI. 
253, 252 P 41; Grubb v. Fay State 
Bank, 119 Okl. 199, 249 P ag St. 
Louis-San Francisco RECos Hutch- 
ison, 117 -Ok!I,_190, 245 P 891: Brown 
Vv. Nichols, 117 Okl. 230, 245 P8505 
Gourley v. Jackson, 116 Okl. 30, 243 
P 243; Bell Oil, ete., Co. v. Brown, 
104 Okl. 11, 230 P 244; Avery v. Good- 
rich, 103 Okl. 156, 229 P 577; Guilliott 
v. Kennedy, 101 Okl. 179, 224 P 540; 
Lewis v. Ward, 101 Okl. 146, 223 P 
839; Dies v. Bank of Commerce, 100 
Okl. 205, 229 P 474; Barnard v. West, 
99 -Okl. 127, 225 P §$77; Hugo State 
Bank v. Hugo Nat. Bank, 96 Okl. 135, 
220 P 868; Hoffman v. Deskins, 94 
Okl. 117, 221 P 37; Cousins v. Wilson, 
94 Okl. 29, 220 P 923; Carter v. Grim- 
mett, 89 Ol. 37, 243 P 732; Good vy. 
Roff First Nat. Bank, 88 Okl. 110, 211 
P 1051; Ross v. Breene, 88 Okl. 37, 
7d P Alien waver ve. Clark, 84 Ok!: 
206, 202 P 1035; Nale v. Herstein, 84 
Okl. 35, 202 P 284; Danciger v. Isaacs, 
$2) Oki 263) 200° P 164; Hughes_y-. 
Martin, 81 Okl. 89, 196 P 951; Chicka- 
sha Gas, etc., Co. v. Linn, 80 Okl. 233, 
195 P 769; Jackson v. Moore, 79 OKl. 
pce head P 590; Gregg v. Oklahoma 
State Bank, 72 Okl. early Cres Gil ays 


Ruby v. Warrior, TA ORME Sayre del Dey 
355; Blasdel v. Gower, 70 Okl. 178, 
173 P 644; Lusk v. Porter, 53 Okl. 


294.2156 P1224) Carr y. Seigler, 52 
OkI. 485, 153 P 1413 Smith-Wogan 
Hardware, etc., Co. v. Jos. W. Moon 
Buggy Co., 26 Okl. 161, 108 P 1103; 
Blackwell v. Hatch, 13 Okl. 169, 73 
pe RIG 
i Or.—Brosius v. Hazelwood, 127 Or. 
630) al 992; Blomquist v. Jen- 
nings, 119 Or. 691, 250 P 1101; Gray 
v. Hammond Lumber Conmials Or. 5 G0: 
232 P 637, 233 P 561, 234 Pp 261; Siver- 
son v. Clanton, 88 Or. 261, 170 P 933, 
171 P 1051; “Rothchild Vv. Kennedy, 
86 Or. 566, 169 P 102; Jackson v. 
Jackson, 17 Or. 110, 19 ’P. 847. 
Philippine. —Fressel v. Mariano, 34 
Philippine 122; Cancino v. Valdez, 3 
Philippine’™429. 
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Porto Rico.—Garofalo v. Rio Pied- 
ras, 7 Porto Rico Fed. 176; Morris v. 
Clemente, 338 Porto Rico 165; Wood- 
bridge v. Diaz, 28 Porto Rico 811; 
Gonzalez v. Cabrera, 27 Porto Rico 
668; Meunier v. Amill, 25 Porto Rico 
eee Binet v. Garcia, 18 Porto Rico 


Sy C.—People’s Bank v. Bryant, 148 
S. C. 133, 145 SE 692; Johnston Bank 
Vv. Jones, LAS Sac, ’98, 139. SH 190: 
Citizens’ Nat. Bank v. Hawkins, 140 
S. C. 43, 188 SE 541; Blassingame v. 
Greenville County, 134 SimCins24, vl32 
SE 616; Fairey v. Strange, 112 S, C. 
155, 98 SE 135; Cline v. Southern R. 
Co., 110 S. C. 534, 96 SH 5382; Owens 
v. Atlantic Coast Lumber Corp., 108 
S. C. 258, 94 SE 15; Farmers’ Union 
Mercantile Co. v. Anderson, 108 S. C. 
66, 93 SH 422; Saluda Bank v. Fea- 


ster, 87 S. C. 95, 68 SH 1045; Guy v. 
MeDaniel, 51.S. C! 436, 29 SE 196; 
Strong v. Weir, 47 S. C.°307, 25 SH 


157; Childers v. Verner, 12 sca 1. 
S. D.—Knapp v. Brett, 222 NW) 297; 
Robinson v. Nelson, 44 Sib. 281, 183 
NW 874; Olson v. Advance Rumely 
Thresher Co., 438. S. D. 518, 180 NW 
GLE Mini Che warn Pica lei Sel eOS), s1S0) 
NW 155, 76 AmSR 588; Catholican 
Hot Springs Co. v. Ferguson, 8 S. D. 
534, 67 NW 615; Busta v. Wardall, 3 
S. D. 141, 52 NW 418. 
Tenn.—Parks v. Parks, 158 Tenn. 
91, 11 SW (2d) 680; Title Guaranty, 
etc., Co. v. Bushnell, 143 Tenn. 681, 
228 SW 699, 12 ALR 1512; Hobbs v. 
Memphis, etc., R. Co., 9 Heisk. 873. 
Tex.—Barnes y. Patrick, 105 Tex. 
146, 146 SW 154; Caldwell County v. 
Harbert, 68 Tex. 321, 4 SW 607; Black 
v. Drury, 24 Tex. 289; Prewitt v. Far- 
ris, 5° Tex, 370; -Bluitt -v.. Pearson, 
(Commn. A.) 7 SW (2d) 524; Fenster- 
maker v. San Antonio, (Commn. A.) 
290, = SW 5325 Comer v. Brown, 
(Commn. A.) 285 SW 307; Hum- 
phreys Oil Co. v. Liles, (Commn. A.) 
277 SW 100; Warren v. La Salle Co., 
(Civ. A.) 262 SW 527; Western Union 
Tel. Co. v. Saxon, (Civ. A.) 138 SW 
1091; Texarkana, ete., R. Co. v. Rose- 
brook-Josey Grain Co., 52 Tex. Civ. A. 
156, 114 SW 436; Johnson v. Dowling, 
1 Tex. A. Civ. Cas. § 1090. But see 
Broussard v. Mayumi, (Civ. A.) 144 
SW 320 (applying strict rule of con- 
struction against pleader). 
Utah.—Wright v. Intermountain 
Motor Car -Co.) 53) Utah 176,177 2 
237; Hancock v. Luke, 46 Utah 26, 148 
P 452; Mangum y. Bullion, ete., Min. 
Co., 15 Utah 534,50 P 834 [overr Holt 
v. Pearson, 12 Utah 63, 41 P 560]. 
Wash.—Johnson v. Berg, 275 P 721; 
Seeley v. Morris, 137 Wash. 274, 242 
P 359; Tobin -v. Seattle, 127 Wash. 
664, 221 P 583; Nordstrom v. Zindorf, 
116 Wash. 468, 199 P 741; Hotel Cecil 
Co. v. Seattle, 104 Wash. 460, 177 P 
347; Hart v. King County, 104 Wash. 
485, 177 P 344; Hall v. Woolery, 20 
Wash. 440, 55.P 562; Blumenthal v. 
Pacific Meat Co., 12 Wash. 331, 41 P 
47; Isaacs v. Holland, 4 Wash. 54, 


29 P 976. 

is. . S. National Bank v. Swiss, 
196 Wis. 176, 218 NW 845; Scholtz v. 
Kerschensteiner, 194 Wis, 92, 215 NW 
889; Walbridge v. Wheeler, 193 Wis. 
178, 213 NW 469; Stephens v. Wheel- 
er, 193 Wis. 164, 213 NW 464; Rosen- 
thal v. First Bohemian Bldg., ete., 


Assoc., 192 Wis. 326, 212 NW 520; 
Welsh v. Markham, 191 Wis. 310, 210 
NW 706: Howard v. Heinig, 191 Wis. 


166, 210 NW 414; Oconto County v. 
Union Mfg. Co., 190 Wis. 44, 208 NW 
989; Lipman v. Manger, 185 Wis. 63, 
200 NW 663; Krembs v. Merrill, 183 
Wis. 241,197 NW 88; Breon v. Geng- 
er, 182 Wis. 616, 197 NW 195; State 
v. Howard W. Russell, Inc., 181 Wis. 
76, 194 NW 438; Kuechler v. Volg- 
mann, 180 Wis. 238, 192 NW 1015, 31 
ALR 836; Palmersheim v. Hertel, 179 
Wis. 291, 191 NW 567; Lewko v. Chas. 
A. Krause Milling Co., 179 Wis. 838, 190 
NW 924; Grundman v. Davis, 179 Wis. 
35, 190 NW 839; July v. Adams, 178 
Wis. 375, 190 NW 89; Highway Trail- 
er Co. v. Janesville Electric Co., 178 
Wis. 340, 190 NW 110, 27 ALR 1268; 
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Samuel Meyers, Inc. v. Ogden Shoe 
Co., 173 Wis. 317, 181 NW 306; Chud- 
now v. Ketter, 161 Wis. 432, 154 NW 
699; Wood v. General R. Signal Cas 
161 Wis. 71, 151 NW 269; First Trust 
(COME Miller, 160 Wis. 336, 151 NW 
813; Burnham vy. Milwaukee, 155 Wis: 
90, 143 NW 1067; State v. Steber, 154 
Wis. 505, 143 NW 156; Stinnett v. 
Noggle, 148 Wis. 603, 135 NW 167; 
Daniels v. Milwaukee, 146 Wis. 150, 
131-NW 339; State v. "Milwaukee, 145 
Wis. 1381, 129 NW 1101, AnnCas1912A 
1212; Pries Ve Ashland Light, etc., 
Cox 143 Wis. 606, 128 NW 281; Jones 
v. Monson, 137 Wis.-478, 119 NW 179, 
129 AmSR 1082; Modern Steel Struc- 
tural Co. v.,.English Constr. Co. 129 
Wis. 31, 108 NW 70;. Hart v. Neills- 
ville, 125 Wis. 546, 104 NW _ 699, 1 
LRANS 952, 4 AnnCas 1085; State v. 
Zillmann, 121 Wis. 472, 98 NW 543; 
Benolkin v. Guthrie, 111 Wis. 554, 87 
NW 466; Kliefoth v. Northwestern 
Iron Co., 98 Wis. 495, 74 NW 356; 
South Bend Chilled Plow Co. v. 
George C. Cribb Co., 97 Wis. 230, 72 
NW 749; Miller v. -Bayer, 94 Wis. 
123, 68 NW 869; Hamlin v. Haight, 
32 Wis. 237; Hazleton v. Union Bank, 
32 Wis. 34; Teetshorn v. Hull, 30 
Wis. 162; Spence v. Spence, 17 Wis. 
448; Morse v. Gilman, 16 Wis. 504; 
Robson v. Comstock, 8 Wis. 372. 
Wyo.—Smith v. Gorsuch, 36 Wyo. - 
430, 256 P 664; Chesney v. Valley Live 
Stock Co., 34 Wyo. 878, 244 P 216, 44 
ALR 1255; Cone v. Ivinson, 4 Wyo. 
ADRS ey 12 BRI Bs 12 Oey 
Eng.—Redway v. McAndrew, L. R. 


9 Q. B. 74; Stanton vy. Austin, L. R. 
7 C. P. 651; Young v. Austen, L. R. 
421 C15 Pz DDB: 


Ont.—Kelly v. Isolated Risk, etc., 
Ins. Co., 26.U.-C. C. P.. 299; Shannon 
v. Gore Dist. Mut. Ins. Co., 37 U. C. 
Q. B. 380; McCulloch vy. White, 33 
Wh CeO Abe = BREE 

[a] In California (1) notwith- 
standing the code provision for a lib- 
eral construction, all the cases are 
not in accord. “This [common law] 
rule received recognition in the ear- 
lier cases (Chipman v. Emeric, 5 Cal. 
49, 68 AmD 80; -Joseph v. Holt, 37 
. 250), and the old rule seems to 
have received some, but we think, ill- 
considered notice in Silvers v. Gross- 
man, 183 Cal. 696, 192 P 534, where, 
on page 702 (192 P 537), a quotation 
from Joseph v.. Holt, supra, is set 
forth. Since the enactment OL st 
the Code of Civil Procedure in 1872 
it has been generally recognized that 
in the construction of a pleading for 
the purpose of determining its effect 
its allegations must be liberally con- 
strued, with a view to substantial 
justice between the parties.’” Mix 
v. Yoakum, 200 Cal. 681, 687, 254 P 
557. (2) The code rule is recognized 
in Mix v. Yoakum, 200 Cal. 681, 254 P 
557; In re Wickersham, 153 Cal. 603, 
96 P 311; Spore v. Washington, (A.) 
274 P 407; Robertson v. Melville, 60 
Cal. A. 354, 212 P 723; Menefee v. 
Oxnam, 42 Cal. A. 81,183 P 379; How- 
ard v. D. W. Hobson Co., 38 Cal. A. 
445, 176 P 715; E. A. Hardison Per- 
forating Co. v. Davies, 33 Cal. A. 738, 
166 P 361; Pavlovich v. Pavlovich, 
22° Cal. TA. 500), 1385 P3803. (G3): ive 
common-law rule was applied in Hig- 
gins v. Security Trust, etc., Bank, 203 
Cal. 398, 264 P 744; Silvers v. Gross- 
man, 183 Cal. 696, 192 P 5384; Earhart 
v. Churchill Co., 169 Cal. 728, 147 P 
942; Basler’ v. Sacramento Electric, 
etc., Co., 166 Cal. 33, 134 P 993; Mc- 
Intyre v. Hauser, 131 Cak 11, 638 P 
69; Fox v. Mackay, 125-Cal. 54, 57 
P 672; California Nav. Co. v. Union 
Transp. Co,., 122): Cal: (641; 55. P /59ile 
Siskiyou Lumber, etc., Co. v. Rostel, 
L220 Cakveoiet, 538 Pht 8s Eee sve 
Dyerville Mfg. Co.,.116 Cal. 127, 47 
P 1016; Callahan v. Loughran, 102 
Cal. 476, 36 P 835; Burkett v. Grif- 
fith, 90 Cal. 582, 27 P 527, 25 AmSR 
151, 18 LRA 707;. Collins v. Town- 
send, 58 Cal. 608; Triscony v. Orr, 
49 Cal. 612; Herrington v. Santa 
Clara County, 44 Cal. 496;. De-Castro 
v. Clarke, 29 Cal. 11; Nevada County, 
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and reasonable intendment from the facts expressly | stated.°° 


ete; Canal \Cosv. Wid, 128 Gall 26735 
Green v. Covillaud, 10 Cal. 317, 70 
AmD 725; Chipman v. Emeric, 5 Cal. 
49, 638 AmD 80; Pomper v. Behnke, 
(A.) 276 P 122; Burrowes v. Bos- 
worth, 68 Cal. A. 117, 228 P 667; Don- 
lon v. Meyer, 35 Cal. A. 225, 169 P 
447; Nicholson v. Leatham, 28 Cal. 
A’ 597, 153 P 965, 155° P 98; .Fisher 
v. Fisher, 23 Cal. A. 310, 137 P 1094; 
Du Bois v. Padgham, 18 Cal. A. 298, 
123 P 207; Evinger v. Moran, 14 Cal. 
A. 328, 112 P 68; Aldis v. Schleicher, 
9 Cal. A. 372, 99 P 526; Huene v. 
Cribb, 9 Cal. A. 141, 98 P 78; Schaadt 
v. New York Mut. Ll. Ins. Co., 2 Cal. 
A. 715, 84 P 249. 

_ ([b] In actions for penalties, as 
in other civil actions, pleadings are 
to be construed liberally to meet the 
ends of justice between the parties. 
State v. Howard W. Russell, Inc., 181 
Wis. 76, 194 NW 48; State v. Zill- 
mann, 121 Wis. 472, 98 NW 5438; Teet- 
shorn v. Hull, 30 Wis. 162. 

{c] Failure to move to make an 
answer more definite and certain re- 
sults. in its being construed most 
strongly as against plaintiff. Electri- 
cal Accessories Co. v. Mittenthal, 194 
N. Y. 473, 87 NE 684; Wall v. Buf- 
falo Water Works Co., 18 N. Y. 119; 
Dwyer v. Corrugated Paper Products 
Co., 80 Mise. 412, 141 NYS 240. 

30. U. S.—Kaemmerling v. Athlet- 
ic Min., ete., Co., 2 BF. (2d) 574; Jen- 
kins v. Anaheim Sugar Co., 247 Fed. 
948, 160 CCA 658; Western Real Est. 
Trustees v. Hughes, 172 Fed. 206, 
96 CCA 658; Winters v. Drake, 102 
Fed. 545; Sommer v. Carbon Hill Coal 
Go., 89 Fed. 54, 32 CCA 156. 2 

Ariz.—Wadin v. Czuczka, 16 Ariz. 
371, 146 P 491; Machomich Mercan- 
tile Co. v. Hickey, 15 Ariz. 421, 140 
P 63; Phillips v. Smith, 11 Ariz. 309, 
Ax. Jee eae 

Ark.—Shreve v. Carter, 177 Ark. 
815, 8 SW (2d) 443; Fitch v. Walls, 
169 Ark. 745, 276 SW 578; Harnwell 
v. Arkansas Rice Growers’ Co-Op. As- 
soc., 169 Ark. 622, 276 SW 371; Henry 
v. Knights and Daughters of Tabor, 
156 Ark. 165, 246 SW 17; Adams v. 
McKay, etc., Inv. Co., 154 Ark. 556, 244 
Sw 708; Funk v. Young, 138 Ark. 
38, 210 SW 143, 5 ALR 79; American 
Surety Co. v. Black, 125 Ark. 464, 188 


SW 1164; Gus Blass Dry Goods Co. 
v. Reinman, 102 Ark. 287, 148 SW 
1087. 


Cal.—United Bank, etc.,.Co. v. Fi- 
delity, etc., Co., 268 P 907; Allan v. 
Guaranty Oil Co., 176 Cal. 421, 168 P 
884; Williams v. Lane, 158 Cal. 39, 
109° RP 873. 

Ida.—Rice v. Rice, 46 Ida. 418, 267 
P 1076; Miller v. Prout, 33 Ida. 709, 
197 P 1023; McCormick v. Smith, 23 
Ida. 487, 130 P 999, 1000 [cit Cyc]. 

Ind.—Fauvre Coal Co. v. Kushner, 
188 Ind. 314, 123 NE 409; Richmond 
Light, ete., Co. v. Rau, 184 Ind. 117, 
110 NE 66; Knight v. Kerfoot, 184 
Ind. 31, 110 NE 206; Kahle v. Crown 
Oil 1Go!,4180° Ind. 181, 100 NE 681; 
Domestic Block Coal Co. v. De Armey, 
179 Ind. 592, 602, 100 NE 675, 102 NE 
99 [cit Cyc] [overr McHlwaine-Rich- 
ards Co. v. Wall, 159 Ind. 557, 65 NE 
753]; New Castle v. Grubbs, 171 Ind. 
482, 86 NE 757; Indiana Nitroglycer- 
ine, ete., Co. v. Lippincott Glass Co., 
165 Ind. 361, 75 NE 649; Malott v. 
Sample, 164 Ind. 645, 74 NE 245; 
Pennsylvania Co. v. Sears, 136 Ind. 
460, 34 NE 15, 36 NE 353; Douthit v. 
Mohr, 116 Ind. 482, 18 NE 449; Byard 
vy. Harkrider, 108 Ind. 376, 9 NE 294; 
Wagoner v. Wilson, 108 Ind. 210, 8 


NE 925; Williamson v. Yingling, 93 
Ind. 42; Wheeler, ete, Mfg. Co. v. 
Worrall, 80 Ind. 297; Downey  v. 


Whittenberger, 60 Ind. 188; Bouslog 
vy. Garrett, 39 Ind. 338; James v. State 
L. Ins. Co., 83 Ind. A. 344, 147 NE 533; 
Rodebaugh v. Rodebaugh, 79 Ind. A. 
324, 138 NE 263; Hitt v. Carr, 77 Ind. 
A. 488, 130 NE 1; Western Life In- 
demn. Co. v. Lindsay, 74 Ind. A. 122, 
127 NE 841; Ohio Farmers’ Ins. Co. 
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v. Dobbs, 74 Ind. A. 685, 126 NE 869, 
129 NE 484; Terre Haute v. O'Neal, 
72 Ind. A. 485, 126 NE 26; Taylor v. 
Capp, 68 Ind. A. 593, 121 NE 37; Tra- 
vis v. Rochester Bridge Co.,.(A.) 118 
NE 694; Bennett v. Carmichael Prod- 
uce Co., 64'Ind. A.341,-115 NE 793; 
Chicago, ete., R. Co. v. Biddinger, 63 
Ind. A. 30, 113 NE 1027; S. W. Little 
Coal Co. v. O’Brien, 63 Ind. A. 504, 113 
NE 465, 114 NE 96; Vandalia Coal 
Co. v. Coakley, (A.) 108 NE 382; Hol- 
liday, etc., Co. v. O’Donnell, 54 Ind. A. 
955 (LOR INE. 642°) Judah we Be ee 
Cheyne Electric Co., 53 Ind. A. 476, 
101 NE 1039; Cleveland, etc., R. Co. 
v. Stevens, 49 Ind. A. 647, 96 NE 493; 
Holcomb vy. Norman, 47 Ind. A. 87, 91 


NE 625; Madden v. Wilcox, (A.) 89 
NE 1955; Pittsburgh, ete!) Re (Covey: 
Rogers, 45° Ind. A. 230, 87 NE 28; 


Scott v. LaFayette Gas Co., 42 Ind. 
A. 614, 86 NE 495; Evansville Hoop, 
etce., Co. v. Bailey, 43 Ind. A. 153, 84 
NE 549; Carroll v. Swift, 10 Ind. A. 
170, 37 NE 1061; Evansville, ete., R. 
Co. v. Darting, 6 Ind. A. 375, 33 NE 
636. Contra Indianapolis Tract., etc., 
Co. v. Mathews, 177 Ind. 88, 97. NE 
320; Model Auto. Co. v. Sterling, 51 
Ind! A. 78, 99 NE 51. 

my baa Sees v. Teeple, 


Pendleton, 92 


83 Iowa 


Kan.—Roberts_ vy. 
Kan. 847, 142 P 289; Browning v. 
Browning, 89 Kan. 98, 130 P 852, 
LRA1916C 737, AnnCas1914C 1288. 

Minn.—Colby v. Street, 146 Minn. 
290, 178 NW 599; Robertson v. Cor- 
coran, 125 Minn. 118, 145 NW. 812; 
Preiss v. Zins, 122 Minn. 441, 142 NW 
822; Vukelis v. Virginia Lumber Co., 
107 Minn. 68, 119 NW 509. 

Mo.—State v. Reynolds, 275 Mo. 
113, 204 SW 1093; Hood v. Nicholson, 
137 Mo. 400, 38 SW 1095; Embree v. 
Patrick, 72 Mo. 173; Limbaugh -v. 
Forum Lunch Co., (A.) 258 SW 451; 
Erwin v. Collum Commerce Co., (A.) 
204 SW 820; Mason vy. Deitering, 132 
Mo. A. 26, 111 SW 862. 

Mont.—Cramer v. Deschler Broom 
Factory, 79 Mont. 220, 255 P 346; Mu- 
tual Oil Co. v. Hamilton, 73 Mont. 
385, 236 P i545; Ray’ v. Divers, 72 
Mont. 513, 234 P 246; EF. B. Connelly 
Co. v. Schlueter, 69 Mont, 65, 220 P 
103; Grover v. Hines, 66 Mont. 230, 
213 P 250; Grant v. Nihill, 64 Mont. 
420, 210 P 914; Doane v. Marquisee, 
63 Mont. 166, 206 P 426; Smallhorn 
v. Freeman, 61 Mont. 187, 201 P 567; 
Woodward v. Melton, 58 Mont. 594, 
194 P 154; Kummrow vy. Fergus Coun- 
ty Bank, 57 Mont. 390, 188 P 649; 
Murphy v. Johns, 56 Mont. 134, 182 P 
115; Buhler v. Loftus, 53 Mont. 546, 
165 P 601; Marcellus v. Wright, 51 
Mont. 559, 154 P 714; Gauss v. Trump, 
48 Mont. 92, 1385 P 910; Allen v. Bear 
Creek Coal Co., 43 Mont. 269, 115 P 
673, 676 [cit Cye]; Silver Bow Coun- 
ty v. Davies, 40 Mont. 418, 107 P 81. 

Nebr.—Philadelphia Fire Assoc. v. 


Ruby, 60 Nebr. 216, 82 NW 629; Dai- 
ley v. Burlington, etc., RR.) Co., 58 
Nebr. 396, 78 NW 722; Roberts v. 


Samson, 50 Nebr: 745, 70 NW 384. 

N. M.—State Bank of Commerce v. 
Western Union Tel. Co., 19 N. M. 211, 
142 P 156, LRA1915A 120. 

N. Y.—Pollitz v. Wabash R. Co., 207 
N. Y. 113, 100 NE 721; Clark v. West, 
193 N. Y. 349, 86 NE 1; Wallace v. 
Jones, 182 N. Y. 37, 74 NE 576; Tew 
v. Wolfsohn, 174 N. Y. 272, 66 NE 934; 
Wenk v. New York, 171 N. Y. 607, 64 
NE 509; Abbey v. Wheeler, 170 N. 
Y. 122, 62 NE 1074, 171 N. Y. 650, 63 
NE 1115; Coatsworth v. Lehigh Val- 
ley R. Co., 156 N. Y. 451, 51 NE 301; 
Sage v. Culver, 147 N. Y. 241, 41 NE 
513; Kain v. Larkin, 141 N. Y. 144, 
36° NE 9; Sanders v. Soutter, 126 N. 
Y. 193, 27 NE 263; Lorillard v. Clyde, 
. 884; Marie v. Garrison, 83 
‘ Zabriskie v. Smith, 13 N. 
Y. 322, 64 AmD 551; Barber v. Rowe, 
200 App. Div. 290, 1983 NYS 157 [aft 
235 N. Y. 549 mem, 139 NE 730 mem]; 
Feil v. Feil, 191 App. Div. 840, 182 
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But there must be sufficient facts stated 


NYS 280; Queen v. Benesch, 191 App! 
Div. 83, 180: NYS 856; Peterson v. 
ee 175 App. Div. 113, 161. NYS 
153 App. Div. 435, 138 NYS 361; Crot- 
ty v. Erie R. Co., 149 App. Div. 262, 


133. NYS 696; Czerney v. Haas, 144 
App. Div. 430, 129 NYS'5387; Parks’ v. 
Knickerbocker Trust Co., 137 App. 


Div. 719, 122 NYS 521; Fulton Coun- 
ty Gas, etc., Co. v. Hudson River Tel. 
Co., 130 App. Div. 343, 114 NYS 642 
{aff 200 N. Y. 287, 93 NE 1052]; 
Heath Dry Gas Co. v. Hurd, 124 App. 
Div. 68, 108 NYS 410 [rev on other 
grounds 193 N. Y. 255,°86 NE 18, 25 
LRANS 160]; Avon Springs Sanitari- 
um Co. v. Weed, 119 App. Div. 560, 
104 NYS 58 [rev on other grounds 
189 N. Y. 557 mem, 82 NE 1123 mem]; 
Lesser v. Bradford Realty Co., 116 
App. Div. 212, 101 NYS 571; Tref- 
finger v. Groh, 112 App. Div. 250, 98 
NYS 291 [aff 185 N. Y. 610 mem, 78 
NE 1114 mem]; Acker vy. Richards, 
63 App. Div. 305, 71 NYS 929; Ros- 
selle v. Klein, 42 App. Div. 316, 59 
NYS 94; Dodge v. Eckert, 71 Hun 257, 
24 NYS 1074; Dempsey v. Willett, 16 
Hun 264; Roth v. Palmer, 27 Barb. 
652; Richards v. Edick, 17 Barb. 260; 
Maynard vy. Talcott, 11 Barb. 569; 
Graham v. Camman, 12 N. Y. Super. 
697, 13 HowPr 360; Carpenter v. 
Wise, 92 Misc. 246, 155 NYS 996 [aff 
174 App. Div. 926 mem, 159 NYS 
1104]; Stern v. Miller, 60 Mise. 103, 
111 NYS 659; Case v. Hudson Co., 41 
Mise. 51, 88 NYS 577 [rev on other 
grounds 88 App. Div. 538, 85 NYS 


104]; Reno Oil Co. v. Culver, 33 Mise. - 


717, °68 NYS 303 - [rev.. on other 
grounds 60 App. Div. 129, 69 NYS 
969]; Hackett v. Equitable L. Assur. 
Soc., 30 Mise. 523, 63 NYS 847 [aff 
50 App. Div. 266, 63 NYS 1092]; Ru- 
derman v. Bloch, 145 NYS 913; Kelly 
v. Gould, 2 NYS 600 [aff 6 NYS 845]; 
Meyer v. Staten Island R. Co., 7 NYSt 
245; Simmons v. Eldridge, 19 AbbPr 
296, 29 HowPr 309; Olery v. Brown, 


51 HowPr 92. 

N. C.—Seawell v. Cole, 194 N. C. 
546, 140 SE 85; Greene County v. 
Snow Hill Nat. Bank, 193 N. C. 524, 
137 SE 593; Griffin v. Baker, 192 N. 
C. 297, 134 SE 651; Whitehead v. Car- 
olina, Tel., ete.,,Co.,, 190. N. GC; 19%3129 
SE 602; Pridgen v. Pridgen, 190 N. 
C. 102, 129 SE 419; Dixon v. Green, 
178 N. C. 205, 100 SE 262; Walker v. 
Woodhouse, 178 N. C. 57, 100 SE 132; 
New Bern Banking, etc., Co. v. Duf- 
fy, 156 N. C. 88, 72 SE 96; Green v. 
Western Union Tel. Co., 186 N. C. 489, 
49 SE 165; Seaboard Air Line R. Go. 
v. Main, 132 N. C. 445, 43 SE 930. 

Oh.—Walker v. Webb, 2 Oh. Dec. 
(Reprint) 568, 4 WestLMonth 32. 

S. D.—Dunlap v. Chicago, etc., R. 
Co., 32 S. D. 581, 144 NW 226, 230 
[quot Cyc]. 

Tenn.—Bransford y. Black, 4 Tenn. 
Civ. A. 714. 

Utah.—Tate v. Shaw, 35 Utah 240, 
99 P 1007; Tate v. Rose, 35 Utah 229, 
99. P1003. 

Wash.—State v. Clausen, 146 Wash. 
588, 264 P 408; Malloy v. Benway, 34 
Wash. 315, 75 P 869; Duryee v. Fri- 
ars, 18 Wash. 55, 50 P 583; Chambers 
v. Hoover, 3 Wash. T. 107, 13 P 466. 

Wis.—Palmersheim v. Hertel, 179 
Wis. 291, 191 NW 567; Pulp Wooa 
Co. v. Green Bay Paper, etec., Co., 157 
Wis. 604, 147 NW 1058; Laun v. 
Kipp, 155 Wis. 347, 145 NW 183, 5 
ALR 655; Downer v. Tubbs, 152 Wis. 
177, 189 NW_ 820; Schmidt v. Joint 
School Dist. No. 4, 146 Wis. 635, 132 
NW 583; Hall v. Bell, 143 Wis. 296, 127 
NW 967; Bieri v. Fonger, 139 Wis. 
150, 120 NW _ 862; Milwaukee Trust 
Co. v. Wan Valkenburgh, 132 Wis. 
638, 112 NW 1083; Emerson v. Nash, 
124 Wis. 369, 102 NW 921, 109 AmSR 
944, 70 LRA 326; Manning y. Ft. 
Atkinson School Dist. No. 6, 124 
Wis. 84, 102 NW 356; Miles v. Mu- 
tual Reserve Fund Life Assoc.,’ 108 
Wis. 421, 84 NW 159; Miller v. Bay- 
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to furnish a basis for the implication or inference,?* 
and no construction is permissible which will give an 
inferential meaning to a pleading contradictory to 
its express averments,*? or the clear intent of the 


er, 94 Wis. 123, 68 NW 869; Amer- 
ican Buttonhole, etc., Co. v. Gurnee, 
44 Wis. 49. 

{a] Construction more liberal on 
demurrer than on motion.—‘‘A suitor 
is no longer to be turned out of court, 
if by making all reasonable intend- 
ments in his favor enough can be 
seized hold of in his pleadings to 
show that he has rights which ought 
to be enforced. He may be required 
on motion to conform his statement 
to the rules of good pleading, and if 
he refuse, may be turned out of 
court; but as against a demurrer, the 
office of which is to raise a substan- 
tial issue on the law of the case, and 
not on the law of practice and plead- 
ing, evidentiary facts, and even in- 
ferences from averments amounting 
to mere conclusions of law, will be 
considered in his favor.’’ Chambers 
v. Hoover, 3 Wash. T. 107, 110, 13 
P 466. 

[b] In Texas (1) every presump- 
tion must be indulged in favor of 
the sufficiency of the pleading, in the 
absence of special exception. Comer 
v. Brown (Commn. A.) 285 SW 307; 
Shackelford v. Clements, (Civ. A.) 
300 SW 98; Guaranty State Bank v. 
Sumner, (Civ. A.) 278 SW 459; Al- 
corn v. Means, (Civ. A.) 273 SW 1016; 
Aynesworth v. Peacock Military Col- 
lege, (Civ. A.) 225 SW 866; Sover- 
eign Camp W. O. W. v. Piper, (Civ. A.) 
222 SW 649; Jackson v. Greenville 
Compress Co., (Civ. A.) 202 SW 324; 
Galveston, ete, R. Co. v. Sloman, 
(Civ. A.) 195 SW 321; Shelton v. 
Cain, (Civ. A.) 136 SW 1155; Watson 
Vue arker., SO Lex==Civec Al. 1616, 1 
SW 771. (2) So every reasonable in- 
tendment from the allegations con- 
tained, taken as a whole, will be in- 
dulged in favor of the pleading, where 
attacked by a ‘general’? demurrer. 
Hovencamp v. Union Stock Yards Co., 
107 Tex. 421, 180 SW 225; Pecos, 
ete., R. Co. v. Rayzor,-106 Tex. 544, 
172 SW 11083; Wynne v. State Nat. 
Bank, 82 Tex. 378, 17 SW 918; Mc- 
Ilhenny Co. v. Todd, 71 Tex. 400, 9 
SW 445, 10 AmSR 753; Whetstone v. 
Coffey, 48 Tex. 269; Prewitt v. Far- 
ris, 5 Tex. 370; Davies v. Texas Em- 
ployers’ Ins. Assoc., (Commn. A.) 
16 SW (2d) 524; American Produce 
Co. v. Gonzales, (Commn. A.) 1 SW 
(2d) 602; Stephenson v. Gaines, 
(Commun. A.) 298 SW 401; Chipley v. 
Smith, (Commn. A.) 292 SW 209; 
Lottman v. Cuilla, (Commn. A.) 288 
SW 123; J. P. Wooten Motor Co. v. 
Swenson First Bank, (Commn. A.) 
281 SW 196; Humphreys Oil Co. v. 
Liles, (Commn. A.) 277 SW 100; Li- 
berto v. Sanders, (Commn. A.) 259 
SW 1080; Austin | v. Schlegel, 
(Commn.. A.) 257.:SW 288; -:Clem 
»Lumber Co. v. Elliott Lumber Co., 
(Commn. A.) 254 SW. 935; Paine 
v. Hart-Parr Co., (Commn. A.) 228 
SW 121; Brooks v. O’Connor, (Civ. 
A.) 15 SW (2d) 182; Stuard v. Vick, 
(Civ. A.) 9 SW (2d) 494; John- 
son v. Taylor, (Civ. A.) 9 SW (2d) 
468; Parish v. Western Union Tel. 
COsinACCiveg cA) AsoonWa ClO mb sds 
Korzekwa v. Schultz Mercantile Co., 
(Civ. A.) 7 SW (2d). 102;.,Garrett 
v. Kelley, (Civ. A.) 6 SW (2d) 414; 
Weisenberger v. Weisenberger, (Civ. 
A.) 299 SW:915; Wall v-- Royal In- 
demn. Co., (Civ. A.) 299 SW 319; Aus- 
tin v. Fox, (Civ. A.) 297 SW 341 
[aff (Commn. A.) 1 SW (2d) 601]; 
Simmons vy. Zimmerman Land, ete., 
Co., (Civ. A.) 292 SW 973; Samples v. 
W. R. Pickering Lumber Co., (Civ. A.) 
291 SW 254; Moore v. Krenek, (Civ. 
A.) 288 SW 580; Cohen v. Hill, (Civ. 
A.) 286 SW 661; Fenstermaker v. 
San Antonio, (Civ. A.) 283 SW _ 883 
{aff (Commn. A.) 290 SW 532]; Con- 
solidated Petroleum Co. vy. Austin, 
(Civ. A.) 2838 SW 879; Glenn v. Dal- 


PLEADING 
pleader.*% 


carried into the 
pleaded when it 


las County Bois D’Are Island Levee 


Dist., (Civ. A.) 282 SW 339 [rev _on 
other grounds (Commn. A.) 288 SW 
165]; Turbevill v. Worsham, (Civ. 
A.) 4 SW 639; Ferguson  v. 


Rhoades Drilling Co., (Civ. A.) 271 
SW 155; Morrison v. Reece, (Civ. A.) 
266 SW 815; Model Baking Co. v. 
Dittman, (Civ. A.) 266 SW 802 [aff 
(Commn, A.) 271 SW 175]; Western 
Union Tel. Co. v. Wood, (Civ. A.) 
264 SW 118; Price v. Advance-Rum- 
ley Thresher Co., (Civ. A.) 264 SW 
1183") Stovall! v.etTexas: Cor, (Cive cA) 
262, SW 152;. Burt v.Burt, (Civ.-A.) 
261 SW 407; Klein v. Wells, (Civ. A.) 
261 SW 389; Eldridge v. Eldridge, 
(Civ. A.) 259 SW ,209; Saner-Rag- 
ley Lumber Co. v. Spivey, (Civ. A.) 
255 SW 193 [mod on other grounds 
(Commn. A.) 284 SW 210]; San An- 
tonio, ete., R. Co. v. Liggett, (Civ. A.) 
252 SW 191; Goliad Supply Co. v. 
Holmes, (Civ. A.) 251 SW 286; Rob- 
erts v. Bell, (Civ. A.) 240 SW 616; 
Kinkead v. Clark, (Civ. A,) 239 SW 
717; Wilmans v. Harston, (Civ. A.) 
234 SW 233; Interstate Casualty Co. 
v. Hogan, (Civ. A.) 232 SW 354; Col- 
ley v. Alamo Lumber Co., (Civ. A.) 
227 SW 559; Shepherd State Bank v. 
San Jacinto County, (Civ. A.) 221 SW 
324; Western Union Tel. Co. v. Mob- 
ley, (Civ. A.) 220 SW 611; Davis v. 
Burkholder, (Civ. A.) 218 SW 1101; 
Lone Star Shipbuilding Co. v. Dan- 
iels, . (Civ. A.).. 217. SW 225; “Acme 
Brick Co. v. West, (Civ. A.) 215 SW 
476; Strait v. Chaney, (Civ. A.) 209 
SW 219; California State L. Ins. Co. 
v. Kring, (Civ. A.) 208 SW 3872; Ayo 
v. Robertson, (Civ. A.) 207 SW 979; 
Pelipchyk v. Borden, (Civ. A.) 207 
SW 177; Tittle v. Bartholomae, (Civ. 
A.) 207. SW 176; Harris. v.. “Mann, 
(Civ. A.) 207 SW 156; Seguin v. Ber- 
man, (Civ. A.) 205 SW 990; Aitna L. 
Ins. Co. v. Otis El. Co., (Civ. A.) 204 
SW 376; Matthews v. Deason, (Civ. 
A.) 200 SW 855; Lang v. Bohlen, 
(Civ. A.) 200 SW. 429; Russell “v. 
Koennecke, (Civ. A.) 197 SW 1111; 
Murner -v., Lurner, ¢Civs A.) 195) 9 Wi 
326; Southwestern Portland Cement 
Co. v. Latta, (Civ. A.) 193 SW 1115; 
Chapman y. Witherspoon, (Civ. A.) 
192 SW 281; Anderson v. La Grange 
First Nat. Bank, (Civ. A.) 191 SW 
836; Rabinowitz v. Smith (Civ. A.) 
190 SW 197; Goodson v. Western 
Union Tel. Co., (Civ. A.) 188 SW 736; 


Joiner v. Citizens’ Nat. Bank, (Civ. 
A.) 186 SW 390; Roberts v. An- 
thony, (Civ. A.) 185 SW 423; Ratliff 


v. Western Union Tel. Co., (Civ. A.) 
183 SW 78; Mueller v. Simon, (Civ. 
A.) 183 SW 63; Seaton v. Majors, 
(Civ. A.) 182-SW 712; Bolt v. State 
Saveubank, (Civ Andi Go SOW ebb Lol 
Cleveland v. Stanley, (Civ. A.) 177 
SW 1181; Stephenville, ete, R. Co. 
v. Wheat, (Civ. A.) 173 SW. 974; 
Smith v. McDaniel, (Civ. A.) 170 SW 
1070; Millard vy. Nacogdoches Coun- 
ty, (Civ. A.) 170 SW 828; Texas- 
Mexican R. Co. v. Reed, (Civ. A.) 
165 SW 4; Higby v. Kirksey, (Civ: 
A.) 163 SW 315; Adkins v. Heard, 
(Civ. A.) 163 SW 127; Blum v. Ku- 
senberger, (Civ. A.), 158. SW 779; 
Hoechten v. Standard Home _ Co., 
(Civ. A.) 157 SW 1191; Indiana, etc., 
Live Stock Ins. Co. v. Smith, (Civ. 
A.)1157.SW 755; -Tiefel v., Maxwell, 
(Civ. A.) 154 SW 319; Foster v. Ben- 
nett, (Civ. A.) 152 SW. 233; Boaz 
v. Ferrell, (Civ. A.) 152 SW 200; Na- 
tional Lumber, ete., Co. v. Maris, 
(Civ. A.) 151 SW 325; Burns v. Rus- 
sell, (Civ. A.) 146 SW 707; Gibbens 
v. Bourland, (Civ. A.) 145 SW 274; 
Waxahachie Nursery Co. v. Sansow, 
(Civ. A.) 188 SW 422; Walker v. 
Fisk, (Civ. A.) 136 SW 101; Mack v. 
Houston Fast, etc., R. Co., (Civ. A.) 
134 SW 846; Missouri, etc., R. Co. v. 
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It is only inferences that logically and 
necessarily follow from the facts pleaded that are 


pleadings;*°* and a fact is not well 
is to be inferred only as a conelu- 


son v., Harris, 61 Tex. Civ. A. 263, 130 
SW 2387; Trezevant v. Powell, (Civ. 
A.) 130 SW 234; Sievert v. Under- 
wood, 58 Tex. Civ. A. 421, 124° SW 
721; Ramon v. Saenz, (Civ. A.) 122 
SW 928; Landrum v. Stewart, (Civ. 
A.) 111 SW 769; Whaley v. Thoma- 
son, 41 Tex. Civ. A. 405, 93 SW 212; 
St. Louis Southwestern R. Co. v. Rol- 
lins, (Civ, A.)):89 SW 10995 “HI Paso, 
etc., R. Co. v. Kelly, (Civ. A.) 83 SW 
855 [rev on other grounds 99 Tex. 
87, 87 SW 660]; Colorado Canal Co. v. 
Sims, (Civ. A.) 82 SW 531; Erwin v. 
Hayden, (Civ. A.) 43 SW 610; Parks v. 
State Nat. Bank, (Civ. A.) 34 SW 
1044. (3) But before such intend- 
ments may be indulged, facts, and 
not mere conclusions, must be al- 
leged as a basis. Shepherd State 
Bank vy. San Jacinto County, (Civ. 
A.) 221 SW 324. (4) And after in- 
dulging such intendments the plead- 
ing then must be construed most 
strongly against the pleader. Muel- 
ler v. Simon, (Civ. A.) 183 SW 63. 
(5) So, where allegations are indef- 
inite as to a material fact, they must 
be construed against the pleader 
Snipes v. Bomar Cotton Oil Co., 10 
Tex. 181, 161 SW. 1. 

{c] Particular pleadings con- 
strued.—(1) A complaint alleging 
that each plaintiff is the owner in 
severalty of a described lot of land 
and that all such lots constitute one 
complete lot and body of land and are 
all irrigated by the same stream of 
water and from a common source, 
and cannot be irrigated by any oth- 
er source, sufficiently alleges that all 
of the plaintiffs are riparian proprie- 
tors. Churchill v. Lauer, 84 Cal. 233, 
24 P 107. (2) An allegation that a 
town accepted abutments and built a 
bridge thereon pursuant to an agree- 
ment means that the town accepted 
the abutments in a lawful way, and 
that the bridge was built thereon by 
the lawful authority of the town. 
Hubbard v. Williamstown, 61 Wis. 
397, 21 NW 295. (3) In an action for 
damages to growing cotton, allega- 
tions of the petition to the effect 
that plaintiff was a tenant and that 
certain acres of cotton were damaged 
raised an inference that the cotton 
belonged to _ plaintiff. St. Louis 
Southwestern R. Co. v. Rollins (Tex. 
Civ. A.) 89 SW 1099. 

Matters of presumption or impli- 
cation generally see supra § 15. 


31. Smallhorn v. Freeman, 61 
Mont. 137, 201 P 567. 

32. Duffy v. England, 176 Ind. 575, 
96 NE 704; Rawlings v. St. Louis. 
ete., -R. -Co.; * (Mo.) :175 SW -935. 

[a]. Thus an answer obviously in- 


tended by its general tenor as a plea 
in confession and avoidance cannot 
be sustained as a general denial, aft- 
er being held insufficient as a plea 
in avoidance. Duffy v. England, 176 
Ind. 575, 96 NE 704. 

33. Stuard v. Vick, (Tex. Civ. A.) 
9 SW (2d) 494. 

[a] Tllustration.—Where it clear- 
ly appears from a petition that plain- 
tiff did not intend to plead fraud, no 
presumption of fraud in aid thereof 
can be indulged. Stuard v. Vick, 
(Tex, Civ. A.) 9 SW.(2d). 494. 

34. Cleveland, ete, R. Co. v. Per- 
kins, 171 Ind. 307, 85 NE 405; Row- 
an v. Butler, 171 Ind. 28, 85 NE 714; 
Shellhouse vy. Field, 49 Ind. A. 659, 
97 NE 940; Anderson.v. Evansville 
Brewing Assoc., 49 Ind. A. 403, 97 NE 
445; Holliday, etc., Co. v. O’Donnell, 
44 Ind. A. 647, 90 NE 24; Madden v. 
Wilcox, (Ind. A.) 89 NE.955; Weath- 
erly v. Sawyer, 63 Okl. 155, 163 P 
717; Lusk v. Porter, 53 Okl. 294, 156 
P 224; HEmmerson v. Botkin, 26 Oki. 
218,) 109) Pi 531, 1388 AmSR~ 953; '29 
LRANS 786; Bergmann v. Roll, 195 


Gilbert, (Civ. A.) 180 SW 1037; Wat- Wis. 120, 217 NW 746, 56 ALR 915 


. 
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sion from other facts stated which are not inconsist- 
So a statement of 
a necessary substantial fact which has been omitted 
The rule of liberal. 
construction does not make good pleadings less neces- 
sary or desirable,*? and while the pleader is to be 
given the benefit of every allegation made or rea- 
sonably implied from the language employed, the 
principle at the base of the common-law rule that 
the party is presumed to have stated his case as 
strongly as the facts will justify still prevails,?® but 


ent with an opposite conclusion.*® 


cannot be read into a pleading.*° 


“General allegations must be 
stronger than to merely suggest an 
inference. They must be so strong 
as to. enforce the inference if neces- 
sary.’ Morgantown Mfg. Co. -v. 
Picks, 46 Ind. A. 623, 92 NE 199,.200. 

fa] Inference based on inference 
cannot be carried into the pleadings 
to sustain t'hem. Bergmann v. Rol; 


ee Wis. 120, 217 NW 746, 56 ALR 
35. Southern R. Co. ove rench 
icky 52, Ind: A. .447,. 100, NEY 762; 


Coolbaugh v. Roemer, 30 Minn. 424, 


15 NW 869; Jacobs y. Monaton Real- 
ty Inv. Corp., 212 N. Y. 48, 105 NE 
968; Belmont v. New York, 191 App. 


Divee717, 182) NYS 173% 
Fulton ‘County Gas, 
Misc. 514, 227 NYS 209 

[a] Rule applied. —Where a com- 
plaint merely alleges circumstances 
from which the conclusion of the ul- 
timate fact to be proved follows as 
an inference of law, it may be suffi- 
cient; but, where it merely alleges 
circumstances from which an _ infer- 
ence of fact may be drawn by the 
jury, it is clearly insufficient. Cohn- 
Hall-Marx Co. v. Gutman, 185 NYS 


182. 

36. Ariz.— Gill v. Manhattan L. 
Enis Cor wcll Ariz. '232)0 95) (89: 

Cal. Borger v. Connecticut F. Ins. 
Colt ete CaieAn.696,) 1-425. Pe 15s 

Conn.—Preleski v. Farganiasz, 97 
Conn? 345,°116 A 593. 
© Ind.—Laporte Carriage Co. v. Sul- 
lender, 165 Ind. 290, 75 NE 277; Cin- 
einnaiti, ~ete., R. Co. v. Smock, ibaa) 
Ind. 411, 33 NE 108; Cleveland, etc., 
R. Co. v. Stevens, 49 Ind. A. 647, 96 
NE 493. 

Iowa.—Smith v. American Ins. Co., 
197 Iowa 761, 198 NW 48. 

Mo.—Cook y. Putnam County, 70 
Mo. 668. 

Mont.—Allen v. Bear Creek Coal 
Co., 48 Mont. 269, 115 P 673; Conrad 
Nat. Bank v. Great Northern R. Co., 
24 Mont. 178, 61 P 1. 

Nebr.—Scott v. Lincoln; 104 Nebr. 
546, 178 NW 203. 

N. Y.—Deutsch v. Textile Waste 
Merchandising Co., 212 App. Div. 681, 
209 NYS 388; Martin v. Palmer, 156 
App. Div. 327, 141 NYS 396; Deddrick 
v. Mallery, 143 App. Div. 819, 127 
NYS 1023; Dresser v. Mercantile 
Trust Co., 124 App. Div. 891, 108 NYS 
577; Maylender v. Fulton County 
Gas, etc., Co., 131 Mise. 514, 227; NYS 
209; Jones wv. Pickard, 101 Misc. 117, 
166 NYS 721; Bennet v. Kistler, 163 
NYS 555; Bowsky v. Schlichten, 132 
NYS 421. 

N. C.—Lowman.v. Abee, 191 N. 
CHAT as S207, 

Okl1.—St. Louis-San Francisco R. 
Go. vs Hutchison, 117 Ok) 7190..245 
P 891; Landrum v. Ross, 113 Okl. 
275, 240 P 1060; Okmulgee Producing, 
etc., COR wwe Davis, DLO a odio. ay 
550; Wray v. Howard, 79 Ok. 2233; 
192 P 584; Lusk v. Porter, 53 Okl. 
294, 156 P 924; Emmerson v. Botkin, 
26 ‘Okl. 218,. 109 P 531, 138 AmSR 
953, 29 LRANS 786. 

Tex.—Ferguson Seed Farms, Inc. 
v. McMillan, (Civ. A.) 296 SW 902. 

Utah.—Chesney v. Chesney, 33 
Wtan 503,94 PB 989, 14 *”AnnCas 835: 

[a] Language that pleader has 
not used cannot be put into a com- 
plaint by the court even under the 


Maylender v. 
noe (Oxon) ya leyal 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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liberal practice. Cincinnati, etc., R. 
Corv. Smock, 133.Ind. 411, 33 NE 108; 
Lowman v. ‘Abee, 190) INE ECaeL4i, 131 
SE 277. 

[b] Where a demurrer is carried 
back, the prior pleadings will be con- 
strued with the same strictness as 
if they had been originally attacked 
by demurrer. Hall v. Brownlee, 28 
Ind. A. 178, 62 NE 457. 

[ec] Discussion of rule.—‘‘The 
statement in the case cited [Kain v. 
Larkin, 141 N. Y. 144, 36 NE 9], that 
the pleading will be deemed to allege 
whatever can be implied from its 
statements by fair and reasonable in- 
tendment, means that where an at- 
tempt is made to allege a fact and 
the allegation is vague or imperfect- 
ly made, the court will look to what 
the party meant the imperfect allega- 
tion to set forth. What the respond- 
ent asks the court to do in the in- 
stant case is to infer from allegations 
of other facts the possible fact that 
a ratification may have occurred. 
Asking the court to assume the ex- 
istence of a fact from the alleged 
existence of other facts is different 
from asking it to construe an imper- 
fect allegation liberally.’’ Deutsch 
v. Textile Waste Merchandising Co., 
212 App. Div. 681, 687, 209 NYS 388. 

37. Bernham Chemical, etc., Corp. 
v. Ship-A-Hoy, 200 App. Div. 399, 193 
NYS 372 [mod on other grounds 234 
N. Y. 563 mem, 138 NE 447]; Scholtz 
v. Kerschensteiner, 194 Wis. 92, 100, 
215 NW 889. 

“While pleadings under the Code 
must be liberally construed, they can- 
not be so loosely drafted as to make 
them a mere hit-or-miss proposition. 
A good pleading is just as desirable 
at the present day as it was under 
the old common-law system of plead- 
ing, and a pleader cannot blow hot 
one moment and cold another. He 
must stand by the cause of action 
he clearly intended to express.” 
Scholtz v. Kerschensteiner, supra. 

38. U. S.—Chunes v. Duluth, ete., 
R. Co., 292 Fed. 153. 

Cal.—Higgins Vv. 
etc., Bank, 203 Cal. 398, 264 P 744; 
Haas v. Greenwald, 196 Cal. 236, 237 
P 38, 59 ALR 1493; Morrison v. Land, 
169 Cal. 580, 147 P 259; Smelser v. 
Deutsche Evangelische Lutherische 
Gemeinde Der St. Markus Kirche, 88 
Cal. A. 469, 263 P 838; Burrowes v. 
Bosworth, 68 Cal. A. 117, 228 P 667; 
Smith v. Ross, 48 Cal. A. 360, 191 P 
974; Lillis v. Silver Creek, etc., Land, 
etc. (Con 21 CalisA e234 ede Pe vo 44" 
Conn.—State v. Main, 87 Conn. 175, 


Security Trust, 
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Ind.—Seymour Water Co. v. Le- 
bline, 195 Ind. 481, 144 NE 30, 145 NE 
764; Fink v. Cleveland, etc., R. Co., 
181 Ind. 539, 105 NE 116; Wabash R. 
Co. v. Beedle, 173 Ind. 487, 90 NE 
Pein v. Miznerr, 170 Ind. 659, 
; Cushman vy. Cloverland 
etc., Co., 170 Ind. 402, 84 NE 
759, 127 AmSR 402, 16 LRANS 1078; 
Cincinnati, ete., R. Co. v. Smock, 133 
Ind. 411, 83 NE 108; Schaefer v. 
Hines, 56 Ind. A. 17, 102 NE 8388; 

rs, 52 Ind. A. 148, :100 
NE 380; Model Auto. Co. v. Sterling, 
51 Ind. A. 78, 99 NE 51; Grand Trunk 
Western R. Co. v. Porter, 49 Ind. A. 
692, 97 NE 1040; Cleveland, etc., R- 
Co. v. Stevens, 49 Ind. A. 647, 96 NE 


[§ 106 


it has been held to apply only to such facts as are 
necessary to constitute his cause of action, and not 
to facts which tend to disclose a defense.*° 
struing and determining the legal effect of allega- 
tions contained in a pleading, such effect is deter- 
mined from the language used,*#® which must be 
fairly construed,*? words “employed being given their 
ordinary and popular meaning.*? 
tions, the statutory provision “for a liberal construc- 
tion is held to apply only in matters of form,** and 
when a pleading is susceptible of two meanings that 


In con- 


In some jurisdic- 


493; Anderson v. Evansville Brew- 
ing Assoc., 49 Ind. A. 403, 97 NE 445; 
Lake Shore, etc., R. Co. v. Chicago, 
etc., R. Co., 48 Ind. A. 584, 92 NE 989, 
95 NB 596; Stahl v. Illinois Oil CO.5 
45 Ind. A. Palil, 90 NE 632. 

Iowa.—Pettijohn v. Halloran, 200 
Iowa, 1355, 206 NW 631; Witham v. 
Blood, 124 Iowa 695, 100 NW 558. 

Mo.—Walsh v. Pulitzer Pub. Co., 
ae Mo. 142, 157 SW 326, AnnCas1914C 
985 


Mont.—State v. State Bd. of Exam- 
iners, 74 Mont. 1, 238 P 316; Alderson 
v. Republican-Courier Co., 69 Mont. 
271, 221 P 544; Conrad Nat. Bank v.. 
CARA eati ea R. Co., 24 Mont. 178, 

Beat 

N. Y.—Deddrick v. Mallery, 143 
App. Div. 819, 127 NYS 10238. See Rid- 
dle v. Montreal Bank, 145 App. Div. 
207, 130 NYS 15 (it not being alleged 
that a bill of exchange specified a 
day of payment, it must be assumed 
against plaintiff that it was payable 
on demand). 

Okl.—Westheimer v. Byrne, 110 
Okl. 107, 236 P 589; MacInnis v. Per- 
ram, 103 Okl. 15, 229 P 168; Atwood 
v. Rose, 32 Okl. 355, 122 P 929. 

Porto Rico.—Rubio v. Mayaguez, 
Inc.,° 23 Porto Rico 565. 

39. Wabash R. Co. v. McNown, 53: 
Ind. A. 116, 99 NE 126; 100 NE 383; 
Pittsburgh, ete, R. Co. v. Cottman, 
62) Ind. A: 661, 101 NE 22; Espenlaub- 
Mpa at 52) Ind tA. 139, 100 NE. 

40. Platz v. International Smelt= 
ing. Co., 61 Utah 342, 213° P 187. 

41. Kansas City Southern R. Co. 
v. Kaw Valley Drain. Dist., 233 U. S. 
15,34 S€t 564.58 Dv, ed. 857: Unas- 
v. United Shoe Mach. Cox 234 Fed. 
127; New Castle v. Grubbs, 171 Ind. 
482, 86 NE 757; Chicago, etc., RCo 
v. McDaniel, 134 Ind. 166, 32 NE 728, 
33 NE 769; State v. Petersen, 36 Ind. 
A. 269, 15 NE 602; Lavery v. Ar- 
nold, 36 Or. 84,57 P 906, 58 P 524. 

“We lay on one side also various. 
over-refined objections to the defend- 
ants’ pleadings made in the argument 
here, saying only that we read them 
as alleging what they fairly would 
convey to an ordinarily intelligent 
lawyer by a fairly exact use of Eng- 
lish speech.’ Kansas City Southern 
R. Co. v. Kaw Valley Drain. Dist., 
ae U.S. -75, 77,84 SCt.564,, 58. tx ed. 

42. See infra §§ 117-120. 

“The true meaning of the pleader 
is to be taken from a fair construc- 
tion of the language employed.” 
Jones County Trust, ete. Bank v.. 
Kurt, 192 Iowa 965, 978, 182 NW 409. 

[al] In Quebec, in written plead- 
ings, the court ought rather to go ac- 
cording to the intention of the person 
who has pleaded rather than the lit- 
eral meaning of the words employed 
by him. Bourbonnais y. Denis, 53 
Que. Super. 286. 

43. State v. Casteel, 110 Ind. 174,. 
11, NE 219; Sidway v. Missouri Land, 
ete. Cox 163 Mo. 342, 683 SW 705; Con- 
rad Nat. Bank -v. Great Northern R. 
Co., 24 Mont. 178, 61 P 1; Clark vy. Dil- 
lon, O7 BN LYS 370, 15 AbbNCas 261; 
Columbia Overseas Corpssiv; Banco 
Nacional Ultramarino, 198 App. Div. 
699, 191 NYS 85; Belmont v. New 
York, 191 App. Div. VATS aS = IND aS. 
173; “American Metal Co. v. Neumann,,. 


———w 
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which is most unfavorable to the pleader must be 
accepted ;** and many eases hold that on demurrer 
or motion a pleading under such circumstances will 
be strictly construed against the pleader.*® The rule 
is especially applicable where the pleader has refused 
to amend his defective pleading after the defect has 
If, however, a party 
whose demurrer has been overruled pleads over, the 
pleading demurred to is construed most strongly in 
No presumption will be in- 
dulged in favor of a pleading after repeated attempts 
to make it state a cause of action have failed.#8 
rule requiring a liberal construction of pleadings on 
demurrer does not apply, where an ambiguous plead- 
ing is made the basis of an attack upon an answering 


been called to his attention.*® 


favor of the pleader.*? 


184 App. Div. 229,171 NYS 560; Spear 
v. Downing, 34 Barb. (N. Y.) 522, 12 
AbbPr 437, 22 HowPr 30; Maylender 
v. Fulton County Gas, etc., Co., 131 
Mise. 514, 227 NYS 209; Farrell v. 
Amberg, 8 Misc. 220, 28 NYS 564 [aff 
151 N. Y. 670 mem, 46 NE 1146 mem]. 
44. U. S.—Chunes v. Duluth, etc., 
R. Co., 292 Fed. 153; Ryland v. Hol- 
linger, 117 Fed. 216, 54 CCA 248. 
Ariz.—Dunbar v. Morajeska, 20 
Ariz, 178, 178 P TTT. 
Cal.—Higgins v. Security Trust, 
ete., Bank, 203 Cal. 398, 264 P 744. 
Ind.—Seymour Water Co. v. Le- 
bline, 195 Ind. 481, 144 NE 30, 145 NE 
764; Davis v. Overman, 184 Ind. 647, 
112 NE 243; Plessinger v. Baker, 183 
Ind. 507, 109 NE 438; Cox v. Balti- 
more, ete., R. Co., 180 Ind. 495, 103 
NE 337, 50 LRANS 453; State v. 
Casteel, 110 Ind. 174, 14 NE 219; Pond 
v. Sweetser, 85 Ind. 144; Burrows v. 
Yount, 6 Blackf. 458, 39 AmD 439; 
Chicago, etc., R. Co. v. Chaney, 50 
Ind. A. 106, 97 NE 181; Grand Trunk 
Western R. Co. v. Porter, 49 Ind. A. 
692, 97 NE 1040; Cleveland, etc., R. 
Co. v. Stevens, 49 Ind. A. 647, 96 NE 
493; Holliday, etc., Co. v. O’Donnell, 
44 Ind. A. 647, 90 NE 24; Hays v. 
Hays, 40 Ind. A. 471, 82 NE 90; State 
v. Petersen, 36 Ind. A. 269, 75 NE 602; 
Shenk v. Stahl, 35 Ind. A. 493, 74 NE 
538; Indianapolis v. Crans, 28 Ind. 
A. 584, 63 NE 478; Cleveland, etc., 
R. Co. v. Stewart, 24 Ind. A. 374, 56 


NE 917; Heintz v. Mueller, 19 Ind. 
A, 240, 49 NE 293. 
Mo.—Cherry v. Chorn, 221 Mo. A. 


1207, 299 SW 598. 

N.-Y.— Clark v. Dillion, 97 N. Y. 370, 
15 AbbNCas 261; American Metal Co. 
v. Neumann, 184 App. Div. 229, 171 
NYS 560; Conger v. Judson, 69 App. 
Div. 121, 74 NYS 504; Hammel vy. 
Washburn, 49 App. Div. 119, 62 NYS 
1095; Spear v. Downing, 34 Barb, 522, 
12 AbbPr 437, 22 HowPr 30; Farrell 
v. Anberg, 8 Misc. 220, 28 NYS 564 


[aff 151 N. Y. 670 mem, 46 NE 1146 
mem]. 

* Okl.—Lusk v. Porter, 53 Okl. 294, 
156 P 224. 


‘Porto Rico.—Torrijos v. Fernandez, 
6 Porto Rico Fed. 171. d 

45. U. S.—Cambers v. Butte First 
Nat. Bank, 144 Fed. 717 [aff 156 Fed. 
482, 84 CCA 292]. 

Kan.—Grant v. Isett, 81 Kan. 246, 
105 P 1021; Beadle v. Kansas City, 
etc, Ra, Co) 48 Kan.) 379,291. 696); 
Thomas v. Sweet, 37° Kan. 183, 14 P 
545; Draper v. Cowles, 27 Kan. 484. 

Mo.—State v. Shelton, 249 Mo. 660, 
156 SW 955; Brier v. State Exch. 
Bank, 225 Mo. 673, 125 SW 469; 
Schmitzer v. Excelsior Powder Mfg. 
Co., (A.) 160 SW 282; Loehr v. Mur- 
phy, 45 Mo. A. 519. 

Nebr.—Frye v. Omaha, etc., R. Co., 
106 Nebr. 333, 188 NW 567, 22 ALR 
607; Cline v. Stock, 71 Nebr. 70, 98 
NW 454, 102 NW 265. 

N. Y.—Queen v. Benesch, 191 App. 
Div. 83, 180 NYS 856; Requa v. Gug- 
genheim, 3 Lans. 51; Beach v. Bay 
State Steamboat Co., 30 Barb. 433, 10 
AbbPr 71, 18 HowPr 335. 

Or,-—Brosius vy. Hazelwood, 127 Or. 
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pleading.*® 


pression.°° 
in an answer.°+ 


The 


635, 271 P 992; State v. Beveridge, 
LIZ, Or 195, 228) 4P 100; 7 Twieser iv. 
Twigger, 110 Or. 520, 223 P 934; Love- 
land v. Warner, 103 Or. 638, 204 P 622, 


206 P 298; Marshall v. Marshall, 98 
Or. 500, 194 P 425; Simpson v. First 
INaten Bank 94. Ore 1477 285) P9137 


Interior Warehouse Co: v. Dunn, 80 
Or. 528, 157 P 806; Libby v. Olcott, 
66 Or. 124, 134.P 13; Brooks v. North- 
ern Pacey Re COs ossOr: SSinultee 949% 
Haines v. Forest, Grove, 54 Or. 443, 
108 P 775; Fishburn v. Londers- 
hausen, 50 Or. 363, 92 P.1060, 14 
LRANS 1234, 15 AnnCas 975; Darr 
v. Guaranty Loan Assoc., 47 Or. 88, 
81 P 565; Patterson v. Patterson, 40 
Or. 560, 67 P 664; Oregon,. etc., . 
Co. v. Jackson County, 38 Or. 589, 
64 P 307, 65 P 369; Cederson v. Ore- 
gon R., etc., Co., 38 Or. 343, 62 PB 637, 
63 P 763; Kohn v. Hinshaw, 17 Or. 
308, 20 P 629. Contra Jackson v. 
Jackson, 1% Or. 110; 19° P 84%. 

Tex.—Wall v. Royal Indemn. Co., 
(Civ. A.) 299 SW 319; Berry v. Amer- 
ican Rio Grande Land, etc., Co., (Civ. 
A.) 236 SW 550; Gustafson v. Amer- 
ican Land Co., (Civ. A.) 234 SW 244 
[aff (Commn. A.) 249 SW 189]; Reu- 
ter v. Nixon State Bank, (Civ. A.) 206 
SW 715; Lang v. Bohlen, (Civ. A.) 
200 SW 429. 

Utah.—Johnston v. Meaghr, 14 
Utah 426, 47 P 861. 

Wis.—Holz v. Hanson, 115 Wis. 
Hamlin v. Haight, 
237. 

[a] In Iowa (1) when the con- 
struction of a pleading assailed by 
demurrer is doubtful, after giving 
the language a reasonable intend- 
ment, the doubt is to be resolved 
against the pleader. Stephens v. Ma- 
rion, 132 Iowa 490, 107 NW 614; 
Thompson, ete., Mfg. Co. v. Perkins, 
97 Iowa 607, 66 NW 874. (2) But 
this rule applies only when a plead- 
ing was attacked by motion or de- 
murrer. Lampman vy. Bruning, 120 
Iowa 167, 94 NW 562. 

[b] Rules not inconsistent.—The 
rule that, where a pleading is silent 
or ambiguous, it must be taken most 
strongly against the pleader, is not 
inconsistent with the rule that plead- 
ings must be fairly construed so as 
to reach the real intention of the 


nleader. Loehr vy. Murphy, 45 Mo. 
aa g 
[c] Rule applied.—(1) Where the 


complaint is uncertain as to which 
of two causes of action the suit is 
based on, and plaintiff can recover 
only for one, it should be construed 
against plaintiff on a demurrer there- 
to. Requa v. Guggenheim, 3 Lans. 
(N. Y.) 51. (2) If the place is ma- 
terial, and the pleading is ambigu- 
ous as to place, the presumption on 
demurrer should be against the plead- 
er. Beach v. Bay State Co., 30 Barb. 
(N. Y.) 433, 10 AbbPr 71, 18 HowPr 
335. 

46. Mergen v. Salina Northern R. 
Co., 104 Kan. 811, 180 P 736; Wil- 
hite v. Dieball, 94 Kan. 78, 145 P 
854; Stewart v. Balderston, 10 Kan. 
131; Holder v. Harris, 121 Or. 432, 
248 P 145, 2538 P 869, 254 P 1021; 


Jurisdiction of the person. 
tion of the person is dependent on the language of a 
pleading, the pleading will be construed strictly, and 
its scope will not be extended beyond its clear ex- 


Quasi-criminal actions. 
willful injury, being quasi-criminal in its nature, 
must be strictly construed.®? 

[§ 107] c. Objection after Joinder of Issues. Under 
the liberal construction rule®? pleadings will be lib- 
erally construed on the trial after joinder of issues,°* 
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Where the jurisdic- 


Statute requiring liberal construction of “allega- 
tions” of a pleading is not applicable to the denials 


A complaint based on a 


Fressel v. Mariano, 34 Philippine 122. 

[a] On appeal the complaint, 
tested by demurrer in the trial court, 
is not entitled to liberal construction 
in favor of plaintiff. Holder %. Har- 
ris)) 1121 Or: 4323248 P9145, 2253 2P 
869, 254 P 1021. 

47. Whitney v. Whitney, 114 Or. 
102, 235 P 293; Shultz v. Shively, 72 
Or4450) 2043. sm 5. 

Waiver of objections to pleadings 
by pleading over see infra § 1234. 

48. Schilling v. Moore, 34 Okl. 155, 
125 +P 9487. 

[a]. For example, after a party has 
amended his petition three times, and 
a demurrer is again sustained to it. 
coe v. Moore, 34 Okl. 155, 125 


49. McCluskey v. Wile, 144 App. 
Div. 470,,129-NYS 4552. . 

[a] MIllustration.—Where the com- 
plaint is ambiguous as to whether the 
action is for negligence or nuisance 
and defendant pleads the statute of 
limitations applicable to negligence 
actions, demurrer to the plea on the 
ground that the action is for nui- 
sance will be overruled. McCluskey 
yes. 144 App. Div. 470, 129 NYS 


50. Ohio Electric R. Co. v. U. S. 
BEE EeSy Co. (105) Oh. St. 331, 137 7NE 


“51, Pullen v. Seaboard Trading Co., 
165 App. Div. 117, 150 NYS 719. 


52. Stauffer v. Schlegel, 74 Ind. A. 
431, 129 NE 44; Vandalia R. Co. v. 
Clem, 49 Ind. A.) 94, 96 NE 789; 


Pittsburgh, etc., R. Co. v. Ferrell, 39 
Ind. A. 515, 78 NE 988, 80 NE 425; 
Union Tract. Co. v. Lowe, 31 Ind. A. 
336, 67 NE 1021; Dull v. Cleveland, 
eteiy Re Coir 21 Inds Ae 5% 52 Ne) 
1013. 

Rules of construction in criminal 
actions see Indictments and Informa- 
tions § 187. ‘ 

53. See supra § 106. 

Vv. Security 
c (2G) 274 ign 
Fidelity, etce., Co. v. Blum, 270 Fed. 
946; Pennsylvania Min. Co. v. Jarni- 
gan, 222 Fed. 889, 138 CCA 369; Cceur 
D’Alene Lumber Co. v. Goodwin, 181 
Fed. 949, 104 CCA 413. 

Dak.—Stutsman County v. Mans- 
field, 5 Dak. 78, 87 NW 304. 

Ida.-—Siekman v. Moler, 276 P 309. 

Ind.—Nationai F. Ins. Co. v. Pfeil, 
80 Ind. A. 346, 140 NE 916. 

Iowa.—Lampman y. Bruning, 120 
Iowa 167, 94 NW 562. 

Kan.—Barner y. Lane, 126 Kan. 173, 
267 P 1008; Barker v. Moodie, 92 Kan. 
566, 141 P 562; Barkley v. State, 15. 
Kan. 99. 

Minn.—Stapf v. Wobbrock, 171 
Minn. 358, 214 NW 49; Hifert v. Hart- 
ford F. Ins. Co., 148 Minn. 17, 180 
NW 996; Pierce v. Hanson, 147 Minn. 
219, 179 NW 893; Ziegler v. Cray, 143 
Minn. 45, 172 NW 884; Ames v. 
Brandvold, 119 Minn. 521, 138 NW 
786; Rotzien-Furber Lumber Co. v. 
Franson, 123 Minn. 122, 148 NW 253; 
Roebuck v. Wick, 98 Minn. 130, 107 
NW 1054; Commonwealth Title Ins. 
etc., Co. v. Dokko, 71 Minn. 533, 74 
NW 891; Seibert v. Minneapolis, etc., 


114 [49 C.J.] 


and after the trial,®® 


R. Co., 58 Minn. 39, 59 NW 822. 

Mo. ” Nokol Co. v. Becker, 318 Mo. 
292, 300 SW 1108; Parish vy. Casner, 
282 SW 392; Stonemets v. Head, 248 
Mo. 243, 154 SW 108; Thompson v. 
Lindsay, 242 Mo. 58, 145 SW 472; 
Broyhill v. Norton, 175 Mo. 190, 74 


SW 1024; Hoffman v. General Exch. 
Ins. Corp., (A.) 16 SW (2d) iS Doty 
v. Western, etc., L. Ins. Co., (A.) 16 


SW (2d) 712; Dement v. MeN. (A.) 
4 SW (2d) 831; Bianchetti v. Luce, 
{A.) 2 SW (2d) 129; Vaughn v. May, 
217 Mo. A. 613, 274 SW 969; Smith v. 
Anderson Motor Serv. Co., (A.) 273 
SW 741; Mayhew v. Mutual L. Ins. 
Co., -217 Mo. A: 429; 266° Sw 1001; 
O’Connell v. Kansas City, 208 Mo. A. 
174, 231 SW 1040; Coliseum Athletic 
Assoc. v. Dillon, 204 Mo. A. 504, 223 


SW 955; Peters v. Kansas City R. 
Cos., 204 Mo. A. 197, 224 SW 25; 
Hammond Bank vy. Garner, (A.) 213 
SW 504; Wiley v. Wiley, (A.) 182 
SW 107; Myers v. Adler, 188 Mo. A. 
607, 176 SW 538; Hays v. Miller, 189 
Mo. A. 72, 173 SW 1096; Smith -v. 


Greene, 187 Mo. A. 210, 173 SW 705; 
Meyers v. Chicago, ete., R. Co., 171 Mo. 
A. 283, 157 SW 362; McIntyre v. Fed- 
eral I. Ins: Co.,-142) Mo.:A. 256, 126 
SW 227; State v. Reynolds, 137 Mo. A. 
261, 117 SW 653; Tucker v. Missouri, 
etc., Tel. Co., 132 Mo. A. 418, 112 SW 
6; Smith v. Wabash R. Co., 129 Mo. A. 
413, 107 SW 22; Nairn v. Missouri, 
ete.,°R. Co., 126 Mo. A. 707; 106 SW 
102. ‘But see Badger Lumber Co. v. 
Muehlebach, 109 Mo. A. 646, 88 SW 
546 (holding that on a demurrer ore 
tenus at the opening of the trial al- 
legations must be construed most 
strongly against the pleader). 

Nebr.—Donovan v. Chitwood, 116 
Nebr. 683, 218 NW 587; Welch v. Ad- 
ams, 87 Nebr. 681, 127 NW 1064: 
Butts v. Kingman, 60 Nebr. 224, 82 
NW 854; Philadelphia Fire Assoc. v. 
Ruby, 60 Nebr. 216, 82 NW 629; Nor- 
folk Beet-Sugar Co. v. Hight, 56 Nebr. 
162, 76 NW 566; Peterson vy. Hope- 
well, 55 Nebr. 670, 76 NW 451; John- 
ston v. Spencer, 51 Nebr. 198, 70 NW 
982; Chicago, ete., R. Co. v. Spirk, 51 
Nebr. 167, 70 NW 926; Zug v. Forgan, 
3 Nebr. (Unoff.) 149, 90 NW 1129. 

N. Y.—Eppley v. Kennedy, 198 'N. 
Y. 348, 91 NE 797; Queen v. Benesch, 
191 App. Div. 83,180 NYS 856; Lajam 
v. Abraham Sahdala, etc., Corp., 184 
App. Div. 490, 171 NYS 611; Peter- 
son v. Highmie, 175 App. Div. 113, 161 
NYS 1065; Catterson v. Brooklyn 
Heights R. Co., 132 App. Div. 399, 116 
NYS 760; Wright v. United Tract. 
Con lelnApp, Divs 356,.115' NYS) 68105 
Guggenheim v. Ei ed hee ee 95 Misc. 
Don LOOUN YS eo8 

N. ode han v. Davis, 182 N. C. 
563, 109 SH 554. 

N. D.—Security Nat. Bank _ v. 
Dougherty, 53 N. D. 1, 204 NW 847; 
Jacobson v. Horner, 49 N. D. 741, 193 
NW 327; Morris v. Occident El. Co., 
33 N. D. 447, 157 NW 486; Erickson 
v. Wiper, 33 N. D. 1938, 157 NW 592; 
Guild v. More, 32 N. D. 432, 155 NW 
44; Waldner v. Bowden State Bank, 
13 N. D. 604, 102 NW 169, 3 AnnCas 
847. 

Okl.—McKee v. Jolly, 72 Okl. 387, 
178 P 656; Minnetonka Oil Co. v. 
Cleveland Vitrified Brick Co., 48 Okl. 
745, 150 P 712; Young v. Severy, 5 
Okl. 630, 49 P 1024. 

Or.—Schassen v. Columbia Gorge 
Motor Coach System, 126 Or. 363, 270 
P 530; Columbia Hotel Co. v. Rosen- 
berg, 122 Or. 675, 260 P 235; Dodson 
vy. Bend, 117 Or) 231, 242° P $21, 243 P 
76; Lidfors v. Pflaum, 115 Or. 142, 
205 P 277, 286 P1059; Miller v. How- 
ard, 95 Or. 426, 188 P 160; Davis v. 
Mitchell, 72 Or. 165, 142 P 788; John- 
son v. Sheridan Lumber Co., 51 Or 
35, 938 P 470; Bade v. Hibberd, 50 Or. 
501, 98 P 364; Mellott v. Downing, 
39 Or. 218, 64 P 393; Cederson v. 
Oregon R., ete., Coss 7Or.3 43) 1624 
637, 68 P 763 

s D.—Knapp v. Brett, 222 NW 297; 
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Rodee v. Seaman, 33 S. D. 184, 145 
NW 441; J. F. Anderson Lumber Co. 
v. Spears, 25 S. D. 624, 127 NW 643; 
Strait v. Eureka, 17 S. D. 326, 96 NW 
695; Whitbeck v. Sees, 10 S. D. 417, 
73 NW 915. 

Utah.—Johnston v. Meaghr, 14 Utah 
426, 47 P 861. 

Wash.—Johnson vy. Ryan, 62 Wash. 
60, 112 P 1114; Blumenthal v. Pacific 
Meat Co., 12 Wash. 331, 41 P 47. 

Wis.—Pabst Brewing Co. v. Mil- 
waukee, 148 Wis. 582, 1383 NW_1112; 
Winkler v. Racine Wagon, etc.,; Co., 99 
Wis. 184, 74 NW 793; ‘Wittman v. 
Watry, 45 Wis. 491. 

Wyo.—Lander State Bank v. Not- 
tingham, 37 Wyo. 50, 259 P 181; Fast 
v. Whitney, 26. Wyo. 433, 187 P 192; 
Reynolds v. Morton, 23 Wyo. 528, 154 
P 325; Rawlins v. Jungquist, 16 Wyo. 
403, 94 P 464, 96 P 144. 

Ajider by verdict or judgment gen- 
erally see infra § 1280 et seq. 

@bjections to evidence on ground 
of remanent of pleadings see infra 
§ 1267. 

55. U.S.—Vicksburg, etc., R. Co. v. 
Anderson-Tully Co., 261 Fed. 741 [aff 
256 U. S. 408, 41 Sct 524, 65 L. ed. 
1020]. 

Cal.—Garstang v. Skinner, 165 Cal. 
721, 134 P 329; California Canneries 
Co. v. Great Western Lumber Co., 44 
CalevA GO Ns bP ee 1 OOS aaa Oumen hauler 
Nevin v. Gary, 12 Cal. A. 1, 106 P 
422; .Dillon v. Cross, 5 Cal. A. 766, 
Sa Rem se chee) 

Ida.—Newport Water Co. v. Kel- 
logge, 31 Ida. 574, 174 P 602. 

Ind.—Spencer Light, ete. Co. v. 
Wilson, 56 Ind. A. 128, 104 NE 94; 
Cicero v. Lake Erie, ete., R. Co., 52 
Ind. A. 298, 97 NE 389; Oliver Type- 
writer Co. v. Vance, 48 Ind. A. 21, 95 
NE 327; Smith v. Roseboom, 13 Ind. 
A. 284, 41 NE 552; Citizens’ St. R. 
Co. v. Spahr, 7 Ind. A. 23, 33 NE 446. 

Iowa.—Davis v. Central Land Co., 
162 donee 269, 143 NW 1073, 49 LRANS 
1 f 

Kan.—Kansas City, etc., R. Co. 
Farnsworth, 39 Kan. 356, 18 P 302; 
Missouri Pac. ie eon vy. ‘Morrow, 36 
Kan. 495, 13 P 789; Barrett v. Butler, 
5 Kan. 355. 

Minn.—Hincheliffe v. 
Commercial Men’s Assoc., 
204, 171 NW 776. 

Mo.—Timmerman v. St. Louis Ar- 
chitectural Iron. Co., 318 Mo. 421, 1 
SW (2da)--791; Beheret v. Myers, 3.40 
Mo. 58, 144 SW 824; Thomasson v. 
Mercantile Town Mut. Ins. Co., 217 
Mo. 485, 116 SW 1092; State v. Ren- 
shaw, 166 Mo. 682, 66 SW 953; Cobb 
v. Lindell R. Co., 149 Mo. 1385, 50 
SW 310; Cabool School Dist. v. U. 
S. Fidelity, etc., Co., (A.) 9 SW (2d) 
103; Tiller v. Farmers’ Mut. F. Ins. 
Co., 220 Mo, A. 1337, 296 SW 464; 
Mason v. Wilks, (A.) 288 SW 936; 
Hyder. v.'.Chicago, ete., R: Co:, (A.) 
275 SW 977; Miner v. Sever, (A.) 255 
SW 578; Youtsey v. Chicago, etc., R. 
Co., (A.) 251 SW 468; Woolston v. 
Blythe, 214 Mo. A. 5, 251 SW 145; 
Hamm vy. Chicago, ete., “Ry Co.: (211 
Mo. A. 460, 245 SW 1109; Huggins v. 
Hill, (A.) 245 SW 1105; Makos v. 
Bankers’ Acc. Ins. Co., (A.) 234 SW. 
369; Vogel v. Bushnell, 203 Mo. A. 
623, 221 SW 819; Lowder v. Kan- 
sas City R.. Cos:,. (CA.)- 221 SW) 300; 
Mitchell v. Violette, (A.) 221 SW 777; 
Fox- Miller Grain Co. v. Stephens, oa ) 
217 SW 994; Highleyman vy. Mc- 
Dowell Motor Car Co., 202 Mo. A. 201, 
216 SW. .52;) Quirk Vv. Metropolitan 
St. Ri. Co;,\.200 Mo. A. 585,° 210. Sw 


Minnesota 
142 Minn. 


103; Bollmeyer v. Eagle Mill, etce., 
Co., (A.) 206 SW 917; Anderson v. 
Lusk, (A.) 202 SW 304; Realmer v. 


Hartford Fy Ins. (Co.,"CA.) 193 Swi 
847; Keller v. Yzabal, (A.) 187°SW 
576; Atwell v. Marceline Coal, etc., 
Co., (A.) 180 SW 400; Gummerson v. 
Kansas City Bolt, etc., Co., 185 Mo. A. 
7, 171 SW 959; Quigley v. King, 182 
Mo. A. 196,,168 SW 285; Cantrell v. 
Davidson, 180 Mo. A. 410, 168 SW 271; 
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especially in the appel- | late court,°* and in some jurisdictions it is said 


O’Toole v. Lowenstein, 177 Mo. A. 662, 
160 SW 1016; Peterie v. Metropoli- 
tan “St.°R:) Co., “177 “Mo, Ay 359, roe 
SW 254; Hoover v. Fulton, 177 Mo. 
A. 95, 1683 SW 292; State v. Webb, 
177 Mo. A. 60, 164 SW 184; Finer v. 
Nichols, 175 Mo. A. 525, 157 SW 1023; 
Miniea v. St. Louis Cooperage Co., 
175 Mo. A. 91, 157 SW 1006; Denvir 
v. Park, 169 Mo. A. 335, 9152 SW 604; 
Goode v. Central Coal, etc., Co., 167 
Mo. A. 169, 151 SW 508; Gaedis v. 
Metropolitan St. R. Co., 161 Mo. A. 
225, 143 SW 565; Wycoff v. Epworth 
Hotel. Constr. etc., Co., 146 Mo. A. 
544, 125 SW 550; Grimes v. Cole, 133 
Mo. A. 522, 113 SW 685; Mason v. 
ce 132 Mo. A. °26; 111° SW: 


Nebr.—American Case, etc., Co. v. 
Catchpole, 93 Nebr. 276, 140 NW 145; 
Kimmerly v. McMichael, 83 Nebr. 789, 
120 NW 487; American F. Ins. Co. v. 
Landfare, 56 Nebr. 482, 76 NW 1068; 
Merrill v. Equitable Farm, etc., Impr. 
Co., 49 Nebr. 198, 68 NW 365; "Milner 
v. Harris, 1 Nebr. (Unoff.) 584, 95 NW 
68 

N. Y.—Graves v. Waite, 59 N. Y. 
156; Roome vy. Jennings, 1 Misc. 193, 
20 NYS 614 [rev on other grounds 2 
Mise. 257, 21 NYS 938]. 


Or.—Hackett Digger Co. v. Carl- 
son, 127 Or. 386, 272 P 260; Leach v. 
Helm, 114 Or. 405, 235 P 687;  Slo- 


vanian Literary, etc., Assoc. v. Port- 
land, 111 Or. 335, 224 P 1098; ..Hea- 
cock v. Loder, 106 Or. 323, 211 P 950; 
State v. Kozer, 105 Or. 509, 210 P 172 
(per McBride and Brown, TID: Min- 
ter v. Minter, 80 Or. 369, 157 P Ewe 
McHargue v. Calchina, "78 Or. 326, 
153 P 99; Smith v. National Surety 
Co., 77 Or. 17, 149 P 1040; Weishaar 
v. Pendleton, 73 Or. 190, ‘144° P 401; 
Wyatt v. Wyatt, $1 Or. 531, 49 Pp 
855. See also Rainier v. Masters, i) 
Or 5345154" P42 6155 SPL 7, (hold- 
ing that pleading is construed most 
strongly against defeated pleader aft- 
er verdict). 

Tex.—Southern Casualty Co. v. 
Morgan, (Commn. A.) 16 SW (2a) 
533; Humphreys Oil Co. v. Liles, 
(Commn,. A.) 277 SW 100; Interna- 
tional-Great Northern R. Co. v. Purs- 
well, (Civ. A.) 16 SW (2d) 363; Col- 
clazier v. Moore, (Civ. A.) 6 SW (2d) 
377; Decatur Cotton Seed Oil Co. v. 
Belew, (Civ. A.) 178 SW 607; Ferrell 
v. Haskell, (Civ. A.) 134 SW 784; 
Texarkana, ete., R. Co. v. Rosebrook- 
Josey Grain Co., 52 Tex. Civ. A. 156, 


114 SW 436. 
Meaghr, 14 


Utah.—Johnston v. 
Utah 426, 47 P 861. 
Wash. —-Ramey v. Smith, 56 Wash. 


604, 106 P 160; Carey v. Hays, 41 
Wash. 580, 84 P 581; Mosher v. 
Bruhn, ~15* «Washi 332, 424605 Paisone 


Montesano v. Blair, 12 Wash. 188, 40 
PR Po 


Wyo.—Church vy. Blakesley, pee ig) 
541; _Spaugh v. Peterson, 34 Wyo. 
374,°244 BP 224 

Eng. —Emmens v. Elderton, 13 C. B. 
495, 76 ECL 495, 1388 Reprint 1292, 
MEERA, Cas. 624, 10 Reprint 606. 

Cure by verdict or judgment see in- 
fra § 1280 et seq. 

56. Cal.—Ohio Electric Car Co. v. 
Le Sage, 182 Cal. 450, 188 P 982; Bar- 
ber Asphalt Pav. Co. v. Bancroft, 167 
Cal.0185,) 188). P7427 Birdev. Murphy, 
72 Cal. A. 39, 236 P' 154; Tietke v. 
Forrest, 64 Cal. A. 364, 221 P 681; 
Shurtleff v. Marcus Land, ete., Co., 
59’ Cal, A.520, 241 P 244. Hobsoniv. 
Silvea, 50 Cal. A. 35, 194 Pp 525; Singh 
VO. aru be Fuller ‘Co., 39 Cal. A, 
GLI ITO SES 0: 

Colo.—Haines _v. Marshall, 67 Colo. 
28, 185 P 651: 

Ida.—Siekman vy. Moler, 276 P 309; 
ide v. Seawell, 35 Ida. 132, 205 P 

Ind.—Bettenbrock v. Miller, 185 Ind. 
600, 112 NE 771; Vandalia Coal Co. v. 
Coakley, (CA) 108 NE 382; Dickinson 
v. Dickinson, 54 Ind. A. 53) 102 NE 
389; Judy v. Woods, 51 Ind. A. 825, 


For later cases, developments and changes inthe law see cumulative Annotations, same title, page and note number. 
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that they are to be more liberally construed on such 
oceasions than on demurrer or motion before the 


99 NE 792; Stevens v. Howerton, 49 
Ind. A. 151, 96 NE 968. 

Iowa.—Anderson v. Spaulding, 197 
Iowa 858, 197 NW 1000; Pixler v. 
Clemens, 195 Iowa 529, 191 NW 375; 
Oskaloosa v. Boyd, 185 Iowa 1051, 171 
NW 583; Murphy v. Williamson, 180 
Iowa 291, 163 NW 211. 

La.—Chandler v. Burkhalter, (A.) 
£2108) 353. 

Minn.—International Lumber Co. v 
American Suburbs Co., 119 Minn. 77, 
137 NW 395: 

Mo.—Morrow v. Missouri Gas, etc., 
Serv. Co., 315 Mo. 367, 286 SW 106; 
pire v. Duckett, 239 SW 833; Spauld- 

ng v. Kansas City Public Serv. Coy 
GRD) 16 SW (2d) 1012; Hardy v. 
Lewis Auto. Co., (A.) 297 SW 169; 
Barber v. Missouri Boiler Works Co., 
(A.) 297 SW 124; Oliver v. Hirsch, 
(A.) 296 SW 840; Cleary v. Siemers- 
Marshall Electric Co., (A.) 296 SW 
448; Munoz v. American Car, etc., Co., 
220 Mo. A. 902, 296 SW 228; German 
v..Chicago, etc., R.Co., (A.) 276 SW 
1041; Wheeler-Motter Mercantile Co. 
v. Hirsch, (A.) 253 SW 163; Kuhn v. 
St. Joseph, (A.) 234 SW 353; Blank- 
enship v. Wabash R. Co., (A.) 206 SW 


911; State v. Stipp, (A.) 179 SW 723; 
Miller v. Klein, 177 Mo. A. 557, 166 
SW_ 562. 


Mont.—Blackwelder v. Fergus Mo- 
tor Co., 80 Mont. 374, 260 P 734; Mun- 
son v. Solace, 66 Mont. 70, 212 P 1103; 
Crawford v. Pierse, 56 Mont. 371, 185 
P 315; Ellinghouse v. Ajax Livestock 
Corp plee Mont Alt To2e oP) 480) 
LRA1916D 836. 

Nebr.—Moore v. Moore, 104 Nebr. 
122, 175 NW 665; Von Dorn v. Hunt- 
ley, 98 Nebr. 475, 153 NW 551; Burge- 
son v. Schultz, 96 Nebr. BOS; 148 NW 
157; McLane v. Mclane, 88 Nebr. 
833. 130 NW 745; Sheridan Coal Co. 
Venere Wis et WLLL. Co., 87 Nebr. 117, 127 
NW: 218, 138 AmSR 435; Urban v. 
Brailey, 85 Nebr. 796, 124 NW 467, 
86 Nebr. 217, 125 NW 543: Furse v. 
Lambert, 85 Nebr. 739, 124 NW 146; 
Carlile v. Bentley, 81 Nebr. 715, 116 
NW 772; Allen v. Allen. 81 Nebr. 600, 
116 NW 509; Nelson v. Modern Broth- 
erhood of America, 78 Nebr. 429, 110 
NW 1008: Chicago, ete., R. Co., v. 
Kerr, 74 Nebr. 1, 104 NW 49; 
Nat. Bank v. Kiper, 60 Nebr. 
NW 102: Latenser v. Misner, 56 Nebr. 
840. 76 NW 897: Madison First Nat. 


Bank v. Tompkins, 3 Nebr. (Unoff.) 
334. 94 NW 717. 
Nev.—Jaksich v. Guisti, 36 Nev. 


104. 134 P 452. 

N. M.—Morgan v. Doughton, 24 N. 
Vie 45 weal DOO. Cleveland v. 
Bateman, 21 N= M.~6:75, 158 -P 648, 
‘AnnCasi918E 1011; State Bank of 
Commerce v. Western Union Tel. Co., 
op N. M. 211, 142 P 156, LRA1915A, 
120. 

N. Y.—Crosby v. Fowler, 222 App. 
Div. 619, 226 NYS 557; Westchester 
Knitting Mills, Ine. v. Zuckerman, 
198 NYS 356. 

N. C.—Murchison Nat. Bank v. Mc- 
Or 192 N. C. 42, 1383 SE 183. 

D.—-Ry an v. Bremseth, 48 N. D. 
710, “186 NW 818. 

Okl.—Porter v. State, 122 Okl. 226, 
253 P 985; Hoehler v. Short, 40 Okl. 
681, 140 P 146; Brown Shoe Co. v. 
Cuft,)37 Okl. 776, 132 P1090; Cook 
v. State, 35 -Okl. 653, 130 P 300; Wass 
v. Tennent- Stribbling Shoe Co., 3 Okl. 
152.040 P 339: 

Or.—Sterrett v. Hurlburt, 275 P 
689; Eastern, etc., Lumber Co. v. 
Henderson, 275 P 677; Oregon, etc., 
Colonization Co. v. Willoughby, 122 
PaO © wsl2s) Graft Vo Petry, 
tis Or Sil; 247 —P315; Mayer sv. 
Smith, 112 Or. 559, 230 Pp 355; .Pen- 
dergrass Vv. Fairchild, 106 Or. 537, 212 
P 963; Roberts v. Cohen, 104 Or. 177, 
206 P 293; Gary Coast Agency, v. 
Lawrey, 101 Or. 623, 201 P 214; Epp- 
lett v. Empire Inv. Co., 99 Or. 533, 
194 P 461, 700; Dippold v. Cathlamet 
Timber Co., 98 Or. USB8,0 U9 8) ke UO 
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Welch v. Johnson, 93 Or. 591, 183 
P 776, 184 P 280; Railsback v. Rails- 


back, 92 Or. 628, 182 P 131; Siverson 
v. Clanton, 88 Or. 261, 17Q P 933, 171 
oe burs Grand Prize © Hydraulic 


Mines v. Boswell, 83 Or. 1, 151 P 368, 
162 P 1063;. Quick v. Swing, 53 Or. 
149, 99 P 418; Roseburg R. Co. v. 
Nosler, 37 Or. 299, 60 P 904; Fowler 
Vi Phcenix Ins. (Con (So 1,Ors (D0 9 biG 
P 421. 

Ss. D.—Willer v. Chicago, ete., R. 
Co., 50 S. D. 319, 210 NW 81; Emer- 
son-Brantingham Impl. Co. v. Ains- 
lie, 38 S. D. 472, 161 NW 1001; Neil- 
son v. Edwards, 34 S. D. 399, 148 NW 


844. 

Tex.—Fort Worth Mut.  Benev. 
Assoc. v. Golden, (Civ. A.) 287 SW 
291; Shepherd Laundries Co. v. Grif- 
fin, (Civ. A.) 285 SW 683; Fort Worth 
Mut. Benev. Assoc. v. Jenning, (Civ. 
A.) 283 SW 910; U.S. Fidelity, etc., 
Co. v. Rochester, (Civ. A.) 281 SW 
306 [aff 115 Tex. 404, 288 SW 135]; 
Guaranty State Bank v. Sumner, (Civ. 
A.) 278 SW 459; Nations v. Lindley, 


(Civ. A.) 275 SW 163; Millers’ In- 
demn. Underwriters v. Boudreaux, 
(Civ. A.) 245 SW 1025; Provident L., 


etc, ins,, Conv. Johnson; (Civi7As:) 
235 SW 650; Williams v. Atkinson, 
(Civ. A.) 214 SW 504; Pittman, etc., 
Co. v. Boatenhamer, (Civ. A.) 210 SW 
972; Houston, etc., RCo. Vi, ODS 
erts, (Civ. INS) 194 SW 218; San An- 
tonio v. Bodeman, (Civ. A.) 163 SW 
1043; St. Louis, etc., Ris COLEVs, ELam= 
ilton, (Civ. A.) 163 ‘SW 666. 
Utah.—Wintle v. Utah-Idaho Sug- 
ar Co., 273 P 312; Rockwood v. Rock- 
wood, 65 Utah 261, 236.5P 457. 
Wash.—Jensen v. Kohler, 93 Wash. 
8, 159 P 978; Arrowsmith v. Nelson, 
134 Wash. 658,132 Piwi43. 
Wis.—Sheffield-King Milling Co. v. 


Jacobs, 170 Wis. 389, 175 NW 796; 
ried v. Bliss, 54 Wis. 187, 11 NW 


Wyo.—Jones v. Parker, 273 P 687; 
Van Buskirk v. Red Buttes Land, etc., 
eee 24 Wyo. 183, 156 P1122, 160 P 

“ 

[a] Demurrer ore tenus in appel- 
late court.—A parol agreement, set 
up only in the answer, cannot be con- 
sidered on defendant’s demurrer ore 
tenus to a complaint for failure to 
state the cause of action first made 
in the Supreme Court. Murchison 
Nat. Bank v. McCormick, 192 N. C. 
42, 133 SE 1838 [foll Murchison Nat. 
Bank v. McCormick, 192 N. C. 44, 133 
SE 184]. 

Presumptions on appeal see Appeal 
and Error §§ 2676-2684. 

57. Dak.—Stutsman County v. 
Mansfield, 5 Dak. 78, 37 NW 304. 

Ida.—Siekman v. Moler, 276 P 309; 
Boggs v. Seawell, 35 Ida. 132, 205 P 
262, 264 [cit Cyc]. 

Ind.—Smith v. Roseboom, 13 Ind. 
A.w284;, 41 INE) 552; Citizens). St. R. 
Co. v. Spahr, 7 Ind. A. 23, 33 NE 446. 

Kan.—Missouri, etc., R. Co. v. Mur- 
phy,’ 75 Kan. 707, 90 P 290. 

Minn.—Hinchcliffe v. Minnesota 
Commercial Men’s Assoc., 142 Minn. 
204. 171 NW 776; Segerstrom v. Hol- 
land Piano Mfg. Co., 142 Minn. 104, 
170 NW 930; Rotzien-Furber Lumber 
Co. v. Franson, 123 Minn. 122, 143 
NW 253. 

Mo.—Beheret v. Myers, 240 Mo. 58, 
144 SW 824; Cobb v. Lindell R. Co., 
149 Mo. 135, 50 SW 310; Hammond 
Bank v. Garner, (A.) 213 SW 504; 
Havss vawwiller, ,189) Mon. Aa - 722 173 
SW 1096; Smith -v. Greene, 187 Mo. 
A. 210, 173 SW 705; State v. Webb, 
177 Mo. A. 60, 164 SW 184; Downs 
v. Andrews, 145 Mo. A. 173, 130 SW 
472; Wilson v. St. Joseph, 139 Mo. 
A. 557, 123 SW 504; State v. Reyn- 
olds, 137 Mo, A. 261, 117 SW 653; 
Mason ,v. Deitering, 132 Mo. A. 26, 


111 SW 862; State v. Delaney, 122 
Mo. A. 239, 99 SW 1; Heether v. 
Peele, 121 Mo. A. 495, 97 SW 
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Even in those states where the common-law 
rule of construing pleadings against the pleader has 


Nebr.—Frye v. Omaha, etc., R. Co., 
106 Nebr. 333, 183 NW 567, 22 ALR 


she 

Y.—Disbrow v. Harris, 122 N. 
NE “362, 25 NE 356; Giles Lith., etc., 
Co. v. Recamier Mfg. Co., 14 Daly 
475, 15 NYSt 354; Roome vy. Jen- 
nings, 1 Misc. 183, 20 NYS 614 [rev 
on other grounds 2 Misc. 257, 21 NYS 


938]. 
N, C.—Hayman.v. Davis, 182 N. 
C. 563, 109 SE 554 
N. D.—Christofferson v. Wee, 24 N. 
D. 506, 139 NW 689; Walters v. Rock, 
18 N. D. 45, 115 NW 511. 


Or.—Siverson v. Clanton, 88 Or. 
26.10 170,P. 933; 171) 2 105L; eCoopexr 
vy. Hillsboro Garden Tracts, 78 Or. 


74, 152 P 488, AnnCasl1917E_ 840; 
Smith v. National Surety Co., 77 Or. 
17, 149 P 1040; Weishaar v. Pendle- 
ton, 73 Or. 190, 144 P 401; North v. 
Union Sav., etc., Assoc., 59 Or. 483, 
LLG BP 322" Brooks v. Northern Pac. 
R. Co., 58 ‘Or. 387, 114 P 949; Keady 
v. United BR. Cos., bien Or 325, 100 
Pr658,7 108 )/P-197; ’Patterson v. Pat- 
Person: 40 Or. 560, 67 P 664. 

S; D.—Huempfner v. Bailly, 36 S. 
D. 533, 156 NW 78; Anderson v. Al- 
seth, Gest apy 566, 62 NW 435; John- 
son v. Burnside, 3 S. D. 230, 52 NW 


1057. 
Utah.—Johnston v. Meaghr, 14 
Utah 426, 47 P 861, 
Wash.—Johnson v. Ryan, 62 Wash. 
60; 112) PP, 111455. Carey*® v. “Hays, 742 
Wash. 580, 84 P 581; Blumenthal v. 


Pacific Meat Co., 12 Wash. 331, 41 
P 47. 


Wis.—Holtz v. Hanson, 115 Wis. 
236, 91 NW 668; Johnson v, Ashland 
Lumber Co., 45 Wis. 119; Hazleton 


v. Union Bank, 32 Wis. 34. 

_{a] The reason of the rule is ob- 
vious. _On demurrer to the petition, 
the defendant has the right to re- 
quire the express averment of each 
constitutive fact in order that he 
may not be put to unnecessary trou- 
ble and expense or be misled to his 
detriment in any way; but where he 
fails to attack the petition and an- 
swers to the merits, he confesses 


| that a cause of action is stated, and 


should not be permitted to hold in 
reserve objections of a technical or 
formal nature. Such practice not 
only would be unfair to the plaintiff, 
but, if allowed. would cause the trial 
courts to consume unnecessary time.” 
Wilson v. St. Joseph, (Mo. A.) 123 
SW 504, 505. 

[b] Demurrer ore tenus on trial. 
—The rule will be applied with spe- 
cial liberality when a pleading is 
first attacked by demurrer ore tenus 
on the trial. Missouri, ete., R. Co. 
v. Murphy, 75 Kan. 707, 90 P 290; 
Simmonds v. Richards, 74 Kan. 311, 
86 R 452; Karr v. Cade School Co-op. 
Drain. Dist., (Mo. A.) 297 SW. 730; 
State v. Southern Surety Co., (Mo. 
A.) 294 SW 123; Lorenz v. Bull Dog 
Auto. Ins. Assoc., (Mo. A.) 277 SW 
596; Grabe v. Energy Coal, etc., Co., 
(Mo. A.) 275 SW 67; Smith v. St. 
Louis-San Francisco R. Co., (Mo. A.) 
275 SW 53; Wrather v. Salyer, (Mo, 
A.) 274 SW 1106; Kern v. United R. 
Cos., 214, Mo. A.»232, 259: SW. 821 
Coliseum Athletic Assoe. v. Dillon, 
204 Mo. A. 504, 223 SW 955; Donovan 
v. Chitwood, 116 Nebr. 683, 218 NW 
587; Macrill v. Hartington, 93 Nebr. ° 
670, 141 NW 825; National F. Ins. 


Co. v. Eastern Bldg., ete., Assoc., 63 
Nebr. 698, 88 NW 863; Cobleskill 
First Nat. Bank vy. Pennington, bY 


Nebr. 404, 77 NW 1084; German Nat. 
Bank v. ‘Kautter, 55 Nebr. 1035 475 
NW 566, 70 AmSR 371; Hayman v. 
Davis, 182 N. C. 563, 109 SE 554; 
Pabst Brewing Co. v. Milwaukee, 148 
Wis. 582,.133 NW 1112; McGrath 
Constr. Co. v. Waupaca-Green Bay R. 
Co., 148 Wis. 372, 134 NW 824; Phil- 
lips v. Carver, 99 Wis. 561, 75 NW 
432; Ean v. Chicago, ete., R. Co., 95 
Wis. 69, 69 NW 997; Werner v. Asch- 
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not been changed,*® a liberal construction in favor of 
the pleading is adopted after verdict.®° 
been said that, after a cause has been tried without 
objection to the. sufficiency of the pleadings, the 
court will not investigate their technical accuracy.®° 
But the rule does not permit a construction not in ac- 


er, 86 Wis. 349, 56 NW 869; 
State Bank v. ‘Nottingham, 
505259 Piast. 

58. See supra § 105. 

59. Ala.—Oliver  v. 
Ala. 438, 116 S.526; 
semer Lumber Co., 
S 857; Contorno v. Ensley Lumber 
Cone2it Adaw2i1% 100 (Si 127); Parker 
v. Jefferson County, 209 Ala. 138, 95 
S 364; Bean v. Stephens, 208 Ala. 
197, 94 S 173; Ex p. Bankhead, 200 
Ala. 102, 75 S 478; Daniel v. Hughes, 
HIG AIAIUSOS, lan S238. Louisville, 
etc., R. Co. v. Frazier, 194 Ala. 331, 
70 S 90; Cairns v. Moore, 194 Ala. 
102, 69 S 579; Peters v. State, 193 
Ala. 598, 69 S 576; MceGowin v. Dick- 
son, 182 Ala. 161, 62 S 685; Martin 
v. Martin, 173 Ala; 106, 55 S 632; 
Werten v.-Koosa, 169 Ala. 258, 53 S 
98> Slight) v. Prix, 165° Ala. 230): 51 
S 601; Central of Georgia R. Co. v. 
Williams, 17 Ala. A. 259, 84 S 633; 
J. T. Camp Transfer Co. v. Daven- 
port, 15 Ala. A> 507, 74 S 156) [eer- 
tiorari den Ex p. Davenport, 199 Ala. 
698, mem, 74 S 1005 mem]; Amer- 
ican Bonding Co. v. New York, etc., 
Whiting Co., 11 Ala. A. 578, 66 S 847. 

Colo.—Heitzman Vie Steamboat 
Springs First Nat. Bank, 83 Colo. 476, 
266 P 213; National Surety Co. v. 
Debeque Bank, 78 Colo. 145, 240 P 
691; Colorado Fuel, etce., Co. v. Four 
Mile R. Co., 29 Colo. 90, 66 P 902; 
Brothers v. Brothers, 29 Colo. 69, 66 
P 901; Phillips County School Dist. 
No, 15 v. Flanigan, 28 Colo. ‘431. 65 


Lander 
37 Wyo. 


Dexter, 217 
Murray v. Bes- 
214 Ala. 145, 106 


P 24; Black v. Bent, 20 Colo. 342, 
38 P 387; Mulock v. Wilson, 19 Colo. 
296; 35) PP5382: 


Fla.—Georgia, ete, R. Co. v. An- 
drews, 61 Fla. 246, 54 S 461; North 
American Acc, Ins. Co. v. Moreland, 
COMMA. 153.5 53 S635. 

Ga.—Citizens’, etc., Bank v. Union 
Warehouse, ete., Co., 157 Ga. 434, 122 
SE 327; Render v. Hartford F. Ins. 
Co., 33 Ga. A. 716, 127 SE 902; Rob- 
erts v. Allen, 31 Ga. A. 660, 122 SH 
86; New Zealand F. Ins. Co. v. Brew- 
er, 29 Ga. A. 773, 116 SE 922; Bell 
v. Indianapolis State L. Ins. Co., 24 
Ga. A. 497, 101 SE 541. 

Ill.—Smith v. Rutledge, 332 Ill. 150, 
163 NE 544; Roumbos v. Chicago, 
B32 lls G0; 163 NE361, 60 ALR 87; 
Kelleher v. Chicago City R. Co., 256 
Tll. 454, 100 NE 145; O’Rourke v. 
Sproul, 241 Ill. 576, 89 NE 663; Dia- 
mond Glue Co. v. Wietzychowski, 227 
Ill. 338, 81 NE ‘392 [rev on other 
grounds 125 Ill. A. 277]; Klawiter 
v. Jones, 219 Ill. 626, 76 NE 673; Sar- 
gent Co. v. Baublis, 215 Ill. 428, 74 
NE 455; Genzel v. New York, etc., 
R. Co., 249 Ill. A. 164; Corlett v. Dlli- 
Tors Gente HR. (Con. 241 Te TAs P24: 
Richter v. Chicago, ete., R. Co., 191 
Tilly A. 538 faff 273 Tll..625,°113 NE 
153]; Korkick v. Chicago R. Co., 187 
Ill. A. 74; Hoxsey v. St. Louis, etc., 
RMGo-. Lite cA 109°. Buckwys Citi- 
zens Coal Min? Co., 163 Dll. A.) 637 
[aff 253 Ill. 198, 97 NE 228]; Bak- 
er v. Fritts, 143 Ill. A. 465. See Ov- 
erland Motor Co. v. Foster, 204 Ill. 
A. 315; Continental, etc., Trust, etc., 
Bank v. Illinois Terra Cotta Lumber 
Co., 192 Ill. A. 629 

Ky.—Security Ben. Assoc. v. Kib- 
by, 220 Ky. 330, 295 SW 164; Black 
Log Lumber Co. v. Stepp, 211 Ky. 
390, 277 SW 466; Evans v. Stapleton, 
201 Ky. 716, 258 SW 295; Dawson v. 
Jenkins, 199 Ky. 420, 251 SW 205; 
Bond v. Patrick, 195 Ky. 37, 241 Sw 
342; Home Ins. Co. v. Chowning, 192 
Ky. 327, 2383 SW 731; Gearhart v. 
McClerg, 191 Ky. 186, 229 SW 650; 
Royster v. Waller, 186 Ky. 476, 217 
SW 684; Myers v. Saltry, 163 Ky. 


PLEADING 


So, it has 


a ayitoleree 


481, 178 SW 1138, AnnCas1916E 1134, 
164 Ky. 350, 175 SW 626; Winstead 
v. Hicks, 135 Ky. 154, 121 SW 1018, 
135 AmSR 446; Worthley v. Ham- 
mond, 13 Bush 510. 

ee H.—Rowell v. Bruce, 5 N. H. 


Vt.—Cloutier v. Devereaux, 100 Vt. 
LET LS 6 LAM 28. 

60. Lakeport Nat. Bank v. Loring 
SON ele Seite 6 PARC ser McDonald 
v. Smith, 79 N. H. 143, 106 A 558. 

[a] Reason for rule.—If such 
pleadings are inaccurate, they can be 
corrected by amendment. McDonald 
v. Smith, 79 N. H. 143, 106 A 558. 

61. New Zealand F. Ins. Co. v. 
Brewer, 29 Ga. A. 773, 116 SE 922. 

62. Cross references: 

Bill of particulars as part of plead- 

ing see infra § 893. 

Construction of exhibits as part of 

pleading see infra § 882. 
Incomplete count in complaint as 

aided by other counts see infra § 
Insufficient plea anid ge reference to 

euler’ see infra § 1 

U. S.—Ry ena: eek 
11% Fed. 216, 54 YGCA 248; Prescott, 
etc., R. Co. v. Atchison, ete., Ry Co; 
73 Fed. 438. 

Ala.—Childers  v. Samoset Cotton 
Mills, 215 Ala. 53, 108 S 851; North- 
ern Alabama R. Co. v. Mitchell, 205 
Ala. 448, 88 S 558; Hurt v. Southern 
R. Co., 205 Ala. 179; 87 S533; Camp- 
er iv. Rice, 2201 Ala. 579)" 78S) 923s 
Meharg v. Alabama Power Co., 201 
Ala. 555, 78 S 909 [app dism 249 U. 
Si 5925 SON SCteS 9006380 ru. wea. Coz Ns 
Craig v. Pierson Lumber Co., 169 Ala. 
548, 538 S 808. 

Cal.—Robbins.v. Law, 48 Cal. A. 
555, 192 P 118. 

' Colo.—Westesen v. Olathe State 
Bank, 71° Colo. 102, 204 P 329; Na- 
tional Mut; E> Inss Co. Vv. ‘Duncan 
44 Colo. 472, 98 P 634, 20 LRANS 


340. 
Hurlbut, 79 


Conn.—Molineux  v. 
Conn. 248, 64 A 350. 

Ga.—Thomson Dev. Co. v. Crutch- 
field, 161 Ga. 448, 131 SE 154; Citi- 
zens’, ete., Bank v. Union Warehouse, 
ete., Co., 157 Ga. 434, 122, SE 327; 
Anderson v. Anderson, 150 Ga. 142, 
103 SE 160; Goldberg v. Hammond, 
37 Ga. A. 726, 141 SE 817; Sala v. 
Blue Diamond Mortar Co., 37 Ga. A. 
465, 140 SE 896; Jones v. Atlanta, 
35 Ga. A. 376, 133 SE 521; Newcomb 
Hotel Co. v. Corbett, 24 Ga. A. 533, 
101 SE 713. 

Ind.—Kahle v. Crown Oil Co., 180 
Ind. 131, 100 NE 681; Smith v. Bor- 
den, 160 Ind. 223, 66 NE 681; Miller 
v. Burket, 132 Ind. 469, 32 NE 309; 
Carpenter Constr. Co. v. Scoonover, 
83 Ind. A. 613, 148 NE 429 

Towa. —Teeple v. Hawkeye Gold 
ate Co., 187 Iowa 206, 114 NW 


Kan.—Kuthn vy. Kuhn, 107 Kan. 391, 

191 P 487. 
Ky.—Eagles v. Hofendorfer, 204 
Ross v. Colum- 


Ky. 696, 265 SW 35; 
bus Min. Co., 204 Ky. 474, 264 SW 
1071; Ball vy. George M. Hady Co., 
193 Ky. 818, 2837 SW 670. 
La.—Richard v. Director Gen. of 
Railroads; -160 La.’ 1019, 107 S s9r; 
Soniat v. White, 155 La. 290, 99 S 
Davies v. Bierce, 114 La. 663, 
Howcott v. Pettit, 106 La. 
Campti Motor Co., Inc., 
v. Jolley, 10 La. A. 287,120 S 684; 
Carr yv./ Crow, 10) Wan sac o237,  L20ns 
783; Blaushild v. Rockhold, 7 La. A. 
709; New Orleans v. Howcott, 8 La. 
A. (Orleans) 54. 
Mich.—Scherer v. Otis El. Co., 167 
Mich. 1, 182 NW 465. 


Hollinger, 


[§§ 107-108 


cordance with the natural intendment of words and 
language of the pleadings.° 

[§ 108] 3. Parts of Pleading Considered.°” 
pleading must be construed as an entirety,°* includ- 
ing the caption,®* and a count must be construed as 
Effect. should be given to every part of 


A 


Minn.—Consumers Grain Co. v. 
Wm. Lindeke Roller Mills, 153 Minn. 
231, 190 NW 65. 

Miss.—Brown Vv. Mie Sra Cent. 
R. Co., 144 Miss. 326, 109 S 796 

Mo.—-State v. Dew, 312 Mo. 300, 279 
SW 65; State v. Ellison, 196 SW 
1103; Milliken v. Thyson Commun. Co. 
202 Mo. 637, 100 SW 604; ‘Sturgis v. 
Kansas City R. Cos., (A.) 228 SW 
861; Goode v. Central Coal, etc., Co., 
167) Mos AL" 169771509 Swe 508. 

Nebr.—Fassler v. Streit, 100 Nebr. 
pare 181 NW 172. 

(hie ING De 


Y.—Calvo v. Davies, 

a1, “29 AmR 130; Knudsten v. Phil- 
lips, 128 NYS 83; Ryle v. Harrington, 
4 AbbPr 421, 14’ HowPr 59. 

N. C.—Ballinger v. Thomas, 195 N. 
C.. 51.7, 142 SE 761. 

N. D.—Pfeiffer v. Norman, 22 N. 
D. 168, 1383 NW 97, 38 LRANS 891. 

Okl.—Thacker v. Ross, 105 Okl. 99, 
231 P 1060; New v. Stout, 98 Okl. 
177, 224 P 519; Tulsa Entertainment 
Co. v. Greenlees, 85 Okl. 113, 205 P 


179, 22 AUR 602; Whiteacre_ v. 
Nichols, -17 Okl. 387, 87 P 865; Mc- 
Clung v. Cullison, 15 Okl. 402, 82 P 


499. 

Porto Rico.—Garofalo vy. Rio Pied- 
ras,..7 “Porto Ricol MediwAi6s als 
ee v. Salichs, 32 Porto Rico 566. 

C.—Fairey v. Strange, 112 S. 
(o S55 98 SE 135. 

Tenn. —Wagner v. Brady, 130 Tenn. 

554, 171 SW 1179. 


Tex.—Wineinger v. Farmers’ etc., 


Loan, ete., Assoc., (Commn. A.) 287 
SW eae Norwich Union Indemn. 
Co Wilson, (Civ. A.) 17 SW (2d) 


68; “white v. McNeil, (Civ. A.) 294 
SW 928; Caddo Gas "Co. v. Jeffries, 
(Civ. A.) 271 SW 108; Saner-Ragley 
Lumber Co. v. Spivey, (Civ. A.) 255 
SW 193 [mod on other’ grounds 
(Commn. A.) 284 SW 210]; Turner v. 
Allen, (Civ. A.) 254 SW 630; Hodg- 
kinson v. Hartwell, (Civ. A.) 226 SW 
457; Western Union Tel. Co. v. Kil- 
gore, (Civ. A.) 220 SW 598; Ferrell 
v. Haskell, (Civ. A.) 134 SW 784; 
Altgelt v. Elmendorf, (Civ. A.) 86 
SW 41. 
Utah.—Geros v. Harries, 65 Utah 
227, 236 P 220, 29 ALR 1297 
Vt.—Derosia v. Ferland, 86 Vt. 15, 
S3U AY Att 
115 


Wash.—Hoptowit ve 
Wash. 661, 198 P 370. 

Wis.—In re Durant, 194 Wis. 275; 
215 NW 584. 


We eee —Dion v. Soulard, 25 Que. Pr. 


Brown, 


But see Lutz v. Browne, 26 Pa. Co. 
47, 48 (“pleading which is bad in 
part is bad altogether’). 

[a] Rule applied.—(1) A defec- 
tive averment in the complaint may 
be aided by subsequent allegations. 
Nevin v. Gary, 12 Cal. A. 1, 106 P 
422. (2) A count of a complaint 
may be supplemented by another in 
considering a demurrer to it. Wine- 
inger v. Farmers’, etc., Loan, ete., 
ASsoc. ) CLex Commun. A.) 287 SW 
1091. (3) Failure of a replication, 
alleging that a new contract was made 
for defendant by C to aver C’s author- 
ity to make the contract, does not 
make it bad, it also alleging that the 
contract was made by defendant. 
Craig v. Pierson Lumber Co., 169 Ala. 
548, 53 S 803 

64. McCloskey Vv. 
Iowa 259; 
Dist. 1033. 


Strickland, 7 
Stroup’s Election, 21 Pa. 


65. Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 622, 108 s 600; Alabama 
Power Co. v. Stogner, 208 Ala. 666, 
95 Sp loLs) Louis) Pizitz, Dry. Goods 
Co. v. Cusimano, 206 Ala. 689, 91 S 
779; Louisville, ete., R. Co. v. Smith, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 108-110] 


the pleading,®® and all parts will, if the language per- 
mits, be so construed as to be consistent with each 
other.°7 Where a petition refers to a former peti- 
tion, the court may regard the two as constituting one 
petition,®® and where allegations of one count in a 
pleading are incorporated into another count, they 
must be construed in connection with the allegations 
of the latter.°® All introductory allegations will be 
considered as applying, so far as necessary, in de- 
termining the sufficiency of facts alleged.7° A plea, 
if defective, cannot be aided by stipulation as to the 
facts not set out in the plea,™! but a stipulation that 
a certain construction may be placed upon a pleading 
should be considered in determining a motion for 
judgment on the pleadings.7? 

Title. The title of the action should not be al- 
lowed to control] the averments of the complaint.7* 

Prayer. Although it has been said that the pray- 
er is no part of the pleading’* and cannot be used as 
a test to determine the nature of the cause of action 
stated,*® it is generally held that the prayer for re- 
hiéf, while it is not controlling,**® may be considered.77 

Writ. The writ may sometimes be looked to in 
construing a pleading.”8 

Amendments should be construed in connection 
with the original pleading:7® 
163 Ala. 141, 50 S 241; Louisville, 
ete., R. Co. v» Johnson, 162 Ala. 665, 
50 S 300; Morrison v. Clark, 14 Ala. 


A. 323, 70 S 200 [certiorari den Ex 
p. Morrison, 195 Ala. 696 mem, 790 


AnnCas 630. 


38 S 488 


PLEADING 


‘ 


Kan.—Paola Bd. of 
Shaw, 15 Kan. 33. 
La.—Davies v. Bierce, 114 La. 663, 


[49 C.J.] 117 


Interrogatories. Neither the interrogatories an- 
nexed to a pleading nor the answers thereto will make 
such pleading good if it would otherwise be bad.®° 

[§ 109] 4. Pleadings Construed with Other Plead- 
ings. All of the several pleadings should be con- 
sidered together as a whole.’ Thus, where different 
pleadings have been interposed by a party, allega- 
tions in one pleading should be construed together 
and in connection with allegations in other pleadings 
of the party.8?. So the complaint must be read with 
a bill of particulars filed by plaintiff.8? Defendant’s 
plea must be construed in connection with the com- 
plaint,8* and the same rule applies to replications 
and rejoinders.*® §o pleas and replication are to be 
read together.*® The complaint and reply should be 
construed together when not repugnant,®* and even 
on demurrer the complaint and also the answer may 
be looked to in construing the reply. Although the 
reply is vague and uncertain, it will be presumed that 
it was designed fairly to respond to the allegations 
of the answer, and will be liberally construed on that 
theory.°? 

[§ 110] 5. Theory of Pleading.®°® Every pleading 
must be based upon some definite, consistent the- 
ory;°! and the nature and character of an action is 


Pre Oregon, etc., Colonization Co. v. Wil- 
Education .v.| loughby, 122 Or. 170, 257 P 812; 
Mayes v.. Stephens, 38 Or. 512, 63 P 
760, 64 P 319; Lavery v. Arnold, 36 
Or. 84, 57 P°906,.58 P 524. 


S 1014 mem]. 

66. Milliken v. Thyson Commn. Co., 
202 Mo. 637, 100 SW 604. 

67. Wagner v. Brady, 130 Tenn. 
554, 171 SW 1179; Derosia v. Ferland, 
OGM Vit. Lo Seascd v2 712 

68. Friedman v. Shamblin, 117 Ala. 
454, 23 S 821. 

69. Bogardus v. New York I.. Ins. 
Co., 101 N. Y. 328, 4 NE 522; Marietta 
v. Cleveland, etc., R. Co., 52 Misc. 16, 
100 NYS 1027; Dexter v. Alfred, 19 
NYS 770. 

70. Great Western Gold Co. v. 
Chambers, 155 Cal. 364, 101 P 6. 

71. Gaston v. Modern Woodmen of 
America, 116 Ill. A. 291. 

72. Porter v. Lehigh Valley R. Co., 
194 App. Div. 139, 184 NYS 870. 

73. State v. Dehlinger, 46 Mo. 106; 
Christy v. Libby, 35 HowPr (N. Y.) 
119 [aff 2 Daly 418, 5 AbbPrNS 192]; 
Thacker v. Ross, 105 Okl, 99, 231 P 


1060; Moss v. James, 94 Okl. 257, 221 
P 735; Neumann y. Trujillo, 24 Porto 
Rico 284. 


{a] For example, as between a de- 
seription of a party in the title and 
an allegation in the body of the plead- 
ing, the latter should control. Chris- 
ty v. Libby, 35 HowPr (N. Y.) 119 
[aff 2 Daly 418, 5 AbbPrNS 192]. 

Name in title not controlling on 
character of pleading see supra § 9. 

74. See infra § 175. 

75. Morgan vy. Doughton, 24 N. M. 
Re IY files SUG Y De 


76. See infra § 175. 

77. See infra § 175. 

7g. Johnson v. Burges, 47 L. J. 
Ch. 552. See infra § 173. 

79. Wagener v. Brady, 130 Tenn. 
554, 171 SW 1179; Security Nat. Bank 


v. Kynerd, (Tex. Commn. A.) 228 SW 
123 [rev (Civ. A.) 207 SW 133]. 

[a] Amendment will not be held 
repugnant to the original averment, 
where a construction can be given 
which will avoid it. Wagner v. Brady, 
130 Tenn. 554, 171 SW 1179. 

80. Lane v. Krekle, 22 Iowa 399. 

SIU S——Plews! ve Burrage, 271 
Fed. 727 [rev on other grounds 274 
Fed. 881]. 

Ala.—Jones vy. Strickland, 201 Ala. 
T3827 % S\ 562. ; 

Ariz.—Molino v. Blake, 5 Ariz. 319, 
2-P 366. 

Cal.—MecCowen v. Pew, 153 Cal. 
135, 96 P 893, 21 LRANS 800, 15 


Nebr.—Home F. Ins. Co. v. Johan- 
sen, 59 Nebr. 349, 80 NW 1047. | 

N. Y.—Leiman v. Rosenzweig, 103 
NYS 83. She : 
Or.—Patterson v. Patterson, 40 Or. 
560, 67 P 664. 

Tenn.—Wagner y. Brady, 130 Tenn. 
554, 171 SW 1179. 

[a] MTllustrations.—(1) The ques- 
tion whether pleadings state a cause 
of action is to be determined from 
the allegations in the declaration in 
connection with such allegations in 
the answer. as are admitted in the 


replication, and the facts properly al-- 


leged in the replication. Plews_ v. 
Burrage, 271: Fed. 727 [rev on other 
grounds 274 Fed. 881]. (2) Where 
plaintiffs sued to cancel an option to 
purchase land, and defendants filed 
a cross complaint for specific per- 
formance of the agreement to con- 
vey, which plaintiffs claimed was 
void as against public policy, in de- 
termining whether the cross com- 
plaint shows the contract to be void, 
the other pleadings must be consid- 
ered, although the point of invalid- 
ity was based on the allegations of 
the cross complaint alone. McCowen 
Wer Pew lds Cal. (Cor 96.R 89d) 2h 
LRANS 800, 15 AnnCas 630. 


82. Davies v. Bierce, 114 La. 663, 
38 S 488; Leiman v. Rosenzweig, 103 
NYS 83; Deeves v. Metropolitan 


Realty Co., 41 NYS 647, 25 NYCivProc 
276; Patterson v. Patterson, 40 Or. 
560, 67 P 664; Lavery v. Arnold, 36 
Or. 84, 57 P 906, 58 P 524. 

83. Weagant v. Bowers, 24 F. (2d) 
362; Richardson v. Gregory, 219 App. 
Diy. 211, 219 NYS 397 [aff 245 N.Y. 
540, 157 NE 849]; Maxherman Co. v. 
Alper, 210 App. Div. 389, 206 NYS 
233; Dineen v. May, 149 App. Div. 
469, 1384 NYS 7. 

84. Childers v. Samoset Cotton 
Mills, 215 Ala. 53, 108 S 851; Mutual 
L. Ins. Co. v. Lovejoy, 203 Ala. 452, 
83 S 591; Jones v. Strickland, 201 Ala. 
138, 77. S 562. 

85. Mutual L. Ins. Co. v. Lovejoy, 
203 Ala. 452, 83 S 591. 

86. Yorkshire “Ins. -Co., Ltd. v. 
Gazis, 215 Ala. 564, 112 S 154; Mo- 
bile Light, etc., Co. v. Drooks, 11 Ala. 
A. 595, 66 S 824. 

87. Molino v. Blake, 5 Ariz. 319, 52 
P 366; Deeves v. Metropolitan Realty 
Co., 41 NYS 647, 25 NYCivProc 276; 


88. Balz v. Underhill, 19 Misc. 215, 


144 NYS 419 [aff 16 App. Div. 635, 


46 NYS 1089]. 
89. Home F. Ins. Co. v. Johansen, 
59 Nebr. 349, 80 NW 1047. 
90. Theory adopted: 
Conclusiveness on appeal see Appeal 
and Error § 623. 
Bs i ean ce or complaint see infra 


91. U. S—Camden Forge Co. v. 
waeional Sales, etc., Co., 278 Fed. 

Ala.—Contorno vy. Ensley Lumber 
Cons QTV Ala 2125 1008 Si Tor 

Alaska.—H. J. Raymond Co. v. Rob- 
ert Royalty Co., 5 Alaska 184. 

Ariz.—Southwest Hay, ete., Co. v. 
Young, 21 Ariz. 405, 189 P 244. 

Ark.—Logan v. Missouri Valley 
ies ete., Co., 157 Ark. 528, 249 SW 

Cal.—Kinley y. Thelen, 158 Cal. 
£75511 0 Baro 3. 

Colo.—Arnold v. Roup, 61 Colo. 316, 
TST PB e206: 

Ga.—Burpee v. Holmes, 132 Ga. 
464, 64.SE 486. 

Hawaii.—Osorio v. Henry Water- 
house Trust Co., 29 Hawaii 376. 

Ida.—Munn v. Twin Falls Canal 
Co., 43 Ida. 198, 252 P 865. 

Ill.—Moanahan v. Wilmington, 328 
Ill. 242, 159 NE 199. 

Ind.—Ft. Wayne First Nat. Bank vy. 
Rupert, 178 Ind. 669, 100 NE 5; Terre 
Haute, etc., Tract. Co. v. Puckett, (A.) 
158 NE 639; McKinley. v. Britton, 55 
Ind. A. 21, 103 NE 349; Reeves v. 
Miller, 48 Ind. .A: 3389, 95. NE: 677; 
Cleveland, etc.,. R. Co. v. Dugan, 18 
Ind. A. 4385, 48 NE 238. 

lowa.—Dean v. Goodrich, 160 Iowa 
98, 140 NW 435. 

Kan.—Brooks v. Weik, 114 Kan. 402, 
219 Py 528: 

Ky.—Com. v. Von Zedtwitz, 215 Ky. 
413, 285 SW. 224. 

La.—Conques v. Andrus; 162 La. 73, 
110 S 93. 

Me.—Heal v. International Agricul- 
tural Corp., 124 Me. 138, 126 A 644. 

Md.—Smith v. Woman’s Medical 
College, 110 Md. 441, 72 A 1107. 

Mass.—Davis v. H. S. & M. W. 
eed Inc., 252 Mass. 29, 147 NE 

Minn.—Premier Inv. Co., Ine. v. 
Western Surety Co., 225 NW 12. 

Miss.—Illinois Cent. R. Co. v. 


118 [49 C.J.] 


determinable by the pleadings.°? 


from being misled.°* 


Abrams, 84 Miss. 456, 36 S 542. 

Mo.—Bennett vy. Crane, 220 MoNA. 
607, 289 SW 26. 

Mont.—Heffron v. Thomas, 61 Mont. 
LOG 2 ODP bigs 

Nebr.—Codding v. Manson, 52 Nebr. 
580, ee NW 846, 66 AmSR 524. 


N. M.—Gallegos v. Sandoval, 15 
INS Mies 206.106: 37 83 
N. Y.—Hedges v. Pioneer’ Iron 


151 NYS 
Cte). 


Works, 166 App. Div. 208, 


495. 

N. C.—Jones v. Atlantic, 
Co:, 198 N. GC. 590; 137 SE 706. 

N. D.—Johnston Farm Inv. Co. v. 
Huff, 52 N. D. 589, 204 NW 333. 

Oh.—Langrueter v. Iroquois Co., 10 
OhNPNS. 81. 

Okl:—Gunn y. Jones, 66 Okl. 321, 
169 P 895, 

Or.—Montesano Lumber Co. v. Port- 
eae iron “Works 78 OF 353) .1.527 Pe 

Pa.—Jeffery v. American Federa- 
tion of Labor, 282 Pa. 123, 127 A 462. 

S. C.—Citizens’ Nat. Bank v. Haw- 
ee 140 S. C. 48, 188 SE 541. 

S. D.—Jones v. ‘Winsor, 22 S. D. 480, 
118 NW 716. 

Tenn.—Union Tanning Co. v. Lowe, 
148 Tenn. 407, 255 SW 712. 

Tex.—Cochran v. Carruth, (Civ. A.) 
12 SW (2d) 1078. 

Utah.—Guaranty Mortg. Co. 
Flint, 66 Utah 128, 240 P 175. 

Wash.—Vanecouver Nat. Bank v. 
Katz, 142 Wash. 306, 252 P 934. 

W. Va.—Hill v. Ansted Nat. Bank, 
95 W. Va. 649, 123 SE 417. 

Wis.—Boehrer v. Juergens, etc., Co., 
133 Wis. 426, 113 NW 655. 

See also cases infra notes 92-6; 
and infra §§ 185, 1042. 

Bar Cs S—sStorm Waterproofing 
Corp. v. Sonneborn, 28 F, (2d) 115. 

: ) Cummins, 201 Ala. 

34, 77 S 328. 


Alaska.—H. J. Raymond Co. v. Rob- 
ert Royalty Co., 5 Alaska 184. 

Ariz. Mie 21 Keeps Bi 5 Rrutn i8 
Compania Agricola Del Rio Mayo, 
ZIevATIZe. Wiebe L8b\ ie 688. 

Ark.—Logan v. Missouri Valley 
Bridge, etc., Co., 157 Ark. 528, 249 SW 
21. 

Cal.—Mercantile Trust Co. v. Doe, 
26 Cal. A. 246, 146 P 692. 


Colo.—Thuringer v. Bonner, 74 
Colo. 1539; 222 P 1118. 

Ga 132 Ga. 464, 
64 SE 486. 


Hawaii.—Osorio v. Henry Water- 
house Trust Co., 29 Hawaii 376. 

Ida alls Canal 
Co., 43 Tae 198, 252 P 865. 

Ill.—Ayers v. Richards, 12 Ill. 146. 

Ind.—Union City v. Murphy, 176 
Ind. 597, 96 NE 584. 

Iowa.—Dean y. Goodrich, 160 Iowa 
98, 140 NW 435. 

Kan.—Delaney v. Great Bend Impl. 
Co.,- 79 Kan. 126, 98 P 781. 

Ky.—Com. v. Von Zedtwitz, 215 Ky. 
413, “O85 SW 224, 

La.—Conques v. Andrus, 162 La. 
toy LOM Sioa. 

Me.—Heal v. International Agricul- 
tural Corp., 124 Me. 138, 126 A 644. 

Md.—Smith yv. Woman’s Medical 
College, 110 Md. 441, 72 A 1107. 

Mass-—Davis v. H. S. & M. W. 
Snyder, Inc., 252 Mass. 29, 147 NE 30. 

Minn. —Premier Inv. Co., Ines Vv; 
Western Surety Co., 225 NW 12. 

Miss.—Green vy. Bounds, 112 Miss. 
252, 72 S 1001. 

Mo.— Quigley v. King, 182 Mo. A. 
196, 168 SW 285; Kellerman Contract- 


Where it is doubt- 
ful upon what theory the pleading was drawn, the 
court will construe it according to the theory it 
deems most in accord with the facts alleged.®* 
pleading should be construed so as to prevent parties 
Thus it has been said that the 
court should consider what the opposite party had 
reason to understand was the issue tendered.®® 
theory of the pleading is not determined from the le- 
gal verbiage®® or the name or style given to the plead- 


PLEADING 


The 
plusage.? 


The 


ing Co. v. Chicago House Wrecking 
Co., 1837 Mo. A. 392, 118 SW 99. 
Mont.—Heffron v. Thomas, 61 Mont. 
£0201 Poe: 
Nebr.—Omaha Electric Light, etc., 
oe v. Butke, 101 Nebr. 159, 162 NW 
21. 


N. M.—Gallegos v. Sandoval, 15 N. 
M.. 216, 106 P 373. 

N. ¥.—Van Allen v. New York El. 
R. Co., 144°N.,Y.-174, 38 NE 997. 

N. C.—Jones v. Atlantic, Cuter Waal 322 
Cozy 193).N. CG) 590).41387 SH 706. 

N. D.—Johnston Farm Inv. Co. v. 
Huff, 52 N. D. 589, 204 NW 333. 

Oh.—Kirchner v. Smith, 7 Oh. Cir. 
CteN.- Se 22, 28eOh., Cirg Ct y45: 

Okl,—Green v. Correll, 133 Okl. 94, 
7 (a lies Se PO 

Or.—Gearin v. Marion County, 109 
Or... 390,-°223° P 929. 

Pa.—Jeffery v. Armerican Federa- 
tion of Labor, 282 Pa. 123, 127 A 462. 

R. I.—Collins v. Harrison, 25) Re 
E; ae 56 A 678, 64 LRA 156. 

Ss. Czy Citizens: Nat. Bank v. Haw- 
kins, 140 S. C. 43, 138 SE 541. 

Ss.’ D.—Bills v. Hyde, 49 S. D. 18, 
205 NW 708. 

Tenn.—Union Tanning Co. v. Lowe, 
148 Tenn. 407, 255 SW “712. 

Tex.—Cochran v. Carruth, (Civ. A.) 
12 SW (2d) 1078. 

Utah.—Guaranty . Mortg Co. 
Flint, 66 Utah 128, 240 P “i765. 

Wash.—Vancouver Nat. Bank v. 
Katz, 142 Wash. 306, 242 P 934. 

W. Va.—Hill v. Ansted Nat. Bank, 
95 W. Va. 649, 123 SE 417. 

Wis.—Boehrer v. Juergens, 
Co., 1383 Wis. 426, 118 NW 655. 

See also infra § 178. 

[a] Complaint and reply should 
be taken together in determining the 
cause of action stated. Hudson v. 
Moon, 42 Utah 377, 130 P 774. 

93. Ala.—Louisville, ete., R. Co. v. 
Williams, 199 Ala. 453, 74 S 382; Rog- 
ers v. Brooks, 99 Ala. 31, 11 S 758. 

Cal.—Grotefend v.:May, 33 Cal. A. 
83 lee Aas Sale Ar fe 

Conn.—Preleski v. Farganiasz, 97 
Conn. 345, 116 A 593; Miner v. Mc- 
Namara, 82 Conn.’ 578, 74 A 933. 

Ga.—Southern Express Co. v. Pope, 
5 Ga. A. 689, 63 SE 809 

Ill.—Peo. v. ‘Holten, 259 Ill. 219, 102 
NEL: 

Ind.—Cleveland, etc., R. Co. v. Oes- 
terling, 182 Ind. 481, 103 NE 401; 
Muncie, ete., Tract. Co. v. Citizens’ 
Gas, ete., Min. Co., 179 Ind. 322, 100 
NE 65; Ft. Wayne First Nat. Bank 
v. Rupert, 178 Ind. 669,100" NE 6b; 
Stoekton v. Pancoast, 178 Ind. 203, 98 
NE 122; Muncie Pulp Co. v. Martin, 
164 Ind. 30, 72 NE 882; Jones v. Cul- 
len, 142 Ind. 335, 40 NE 124; Pitts- 
burg, etc., R. Co. v. Sullivan, 141 Ind. 
83, 40 NE 138, 50 AmSR 313, 27 LRA 
840; Monnett v. Turpie, 132 Ind. 482, 
32 NE 328; Batman v. Snoddy, 132 
Ind. 480, 32 NE 327; Feder v. Field, 
117 Ind. 386, 20 NE 129; National 
Fire Proofing Co. v. Smith, 55 Ind. 
A. 124, 99 NE 829; Schilling v. In- 
dianapolis, ete., Tract. Co., 51 Ind. A. 
131, 96 NE 167, 97 NE 124; McFar- 
lan Carriage Co. v. Connersville Wag- 
on Co., 49' Ind. A, 318, 96 NE 400; 
Hill v. Kerstetter, 43 Ind. Be 1 86 
NE 858; Cleveland, etc, Conv. 
Stewart, 24 Ind. A. 374, ok NE 917; 
Dull v. Cleveland, etc., R. Cos, 21 Ind: 
A. 571, 62° NE 1013; “Cleveland, etc., 
R. Co. v. Dugan, 18 Ind. A. 435, 48 
NE 238; Miller v. Miller, 17 Ind. A. 
605, 47 NE 338. 


etc., 


theory intended by the pleader.? 
theory was evidently contemplated by the person who 
drew the pleading is of no avail as against the theory 
shown by the facts alleged.# 

Theory adopted or intended by parties. 


[§ 110 


ing,®? or the epithets®* found therein, or from the 
statements®® or concessions! of counsel which form 
no part of the record. 
with the theory of the pleading will be considered sur- 
The court will, when possible, sustain the 


Allegations not in harmony 


But that a certain 


A certain 


Kan.—Barger v. French, 122 Kan. 
607, 253 P 230, 50 ALR 285; Thomas 
Vi. Sweet, 37 Kan. 183, 14 P 545. 


Mo.—Hunter v. Sloan, 195 Mo. ‘A. 
69, Cae SW .57; 

—Atchison, ete. R. Co. v. 

Citizen? Tract.,-) ete.; Co; 16 .N.e Me 


L6e, ehbe Peis. 

N. Y.—Schnabel v. Hanover Nat. 
Bank, 78 Mise. 35, 187 NYS 727. 

Utah.—Gledhill v. Malouf, 58 Utah 
HOS 1 GP a 2 bie Cent here Cyc]. 

See also infra Tee A 

[a] To test theory of pleading in- 
volves answering the questions 
whether the proposition relied on is 
applicable to the facts alleged and 
whether the facts alleged bring the 
pleader within its purview. ‘Terre 
Haute; ete. -Tract..Co;- Vv. ucKett 
Ine A.) 158 NE 639. 

Quigley v. King, 182 Mo. A. 

196, “168 SW 285. 

95. Thompson v. Keyes-Marshall 
ee Livery Co., 214 Mo. 487, 113 SW 

96. Kansas City Stockyards Co. v. 
Federal Grain Co., (Mo. A.) 279 SW 


771; Morrill v. Alexander, (Mo. A.) 
215 SW 764. 

97. Green v. Bounds, 112 Miss. 252, 
72 S$ 1001. 


a] “The character of a complaint 
or defense is not determined by what 
it is styled in the pleadings, but by 
what it in fact is.”” Green v. Bounds, 
112 Miss. 252, 257, 72 S 1001. 

98. Dierickx v. Davis, 80 Ind. A. 
71, 137 NE 685; Stauffer v. Schlegel, 
74 Ind. A. 431, 129 NE 44. 

99. Clay v. Cummins, 201 Ala. 34, 
77 S 328; Schnabel v. Hanover Nat. 
Bank, 78 Misc. 35, 137 NYS 727. 

1. Keene v. Newark Watch Case 
Material Co., 81 App. Div. 48, 80 NYS 
859); Goldblatt v. Longacre Constr. 
Co., Ine., 170 NYS 54. 

2. Ala.—Perry v. Marsh, 25 Ala. 

39 Kan. 


659. 

Kan.—Smith v. McCarthy, 
aoe 18 P 204; Kunz v. Ward, 28 Kan. 

Md.—Soper v. Jones, 56 Md. 503. 
Peoy aRer a ae v. Basile, 93 Mo. A. 

Nebr.—Gilbert v. Rothe, 106 Nebr. 
549, 184 NW 119. 

N. Y.—Lamphere v. Lang, 213 N. Y. 
585, 108 NE 82; Austin v. Rawdon, 44 
N. Y. 63; Vedder v. Leamon, 70 App. 
Div. 252, 75 NYS 4138; Selye v. Zim- 
mer, 15 NYS 881 [aff 137 N. Y.. 568, 
33 NE 338]. 

109% , 


Wash.—Hendryx v. Turner, 


Wash. 672, 187 P-372. 
Den B.—Clarke v. Harding, 17 N. B. 


See also infra § 178. 
ghey ie vhs generally see supra §§ 
3. Sonora Bank, ete., Co. v. Com- 
pania Agricola Del Rio Mayo, 21 Ariz. 
77;,185 PB 688;.SantaFe,- ete. eR: ‘Co: 
Vv. ‘Hurley, 4 Ariz. 258, 36 P 216; -Man- 
gold v. Bacon, 229 Mo. 459, 130 SW. 


23; Knudsten v. Phillips, 128 ee 
83: Higgs-Taft Furniture Co. 
Clark, 1914 N.C. 13695131) SE 731: 


Mitchem v. Pasour, 173 IN. CG. 487, 92 


SE 322; White v. Eley, 145 N. C. 36, 
58 SE 437; Brittain v. Payne, 118 N. 
C. 989, 24 SE 711; Schulhofer v. 


Richmond, etc., R. Co., 118 N. C. 1096, 
24 SE 709; Bowers va "Richmond, etc., 
R. Co., 107 N. CG. 721, 12 AM 452. See 
also infra § 173. 

4 U. S.—White v. Pulley, 27 Fea. 
436; Whalen v. Sheridan, 19 F. Cas. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 110-112] 


theory which has been adopted by the parties will be 
followed by the court if supported by the allegations 


of the pleading.® 


Shift in theory. Plaintiff cannot try his case on 
one theory and then, after finding himself unable to 


prove it, shift to another.® 


[§ 111] 6. General and Specific 
Where both general and specifie allegations are made 
respecting the same matter, the latter control;® and 
the rule is applicable to inconsistent allegations of a 
conclusion and the special facts from which it is 
So where a written instrument is set out in 


drawn.?® 
ee 17 Blatchf. 9. 


ete;, Rt 

Co., 34 Mo. 235. 
N. Y.—Brock v. Poor, 216 N. Y. 
387, 111 NE 229; Sparman v. Keim, 83 


A Y.-246; Wright v. Hooker, 10 N. Y. 

Tex.—Rockhill Country Club Co. v. 
Nix, (Civ. A:) 198 SW 155. 

Utah.—Gledhill v. Malouf, 58 Utah 
OSs DONG te wked PCitseyei: 

Wash.—Damon y. Leque, 14 Wash. 
noes 4472, 261; 

See also infra § 173. 

“The intention of the pleader could 
not alter the legal effect of the facts 
alleged.” Rockhill Country Club Co. 
v. Nix, supra. 

5. Bailey v. Mosher, 63 Fed. 488, 11 
CCAS 3047: =Peor Ww. Wood, T2T IN ay... 
522, 24 NE -952. 

6. Sunderlin v. Warner, 
479, 246 P 1; Robinson v. Rice, 20 
Mo. 229; Marcellus v. Wright, 65 
Mont. 580, 212 P 299; Newell v. Nich- 
olson, 17 Mont. 389, 43 P 180; Peo. v. 
Woods 121 IN. 8-522, (24-NE 952% 
Terry v. Munger, 121 N. Y. 161, 24 NE 
272. 18 AmSR 803, 8 LRA 216; Peo. 
v. Dennison, 84 N. Y. 272 [aff 22 Hun 
317 (aff 8 AbbNCas 128, 59 HowPr 
157) ]; Hudson v. Swan, 83 N. Y: 552 

Certainty, definiteness, and particu- 
een of pleading generally see supra 

90, 91. 

Right of election generally see 
Election of Remedies § 4 

7. General and specific allegations 
of negligence see Negligence §§ 653, 
722, 723. 

Race:, 


4% Ida. 


8. U.S.—vU.S. v. Union Pac. 
169 Fed. 65, 94 CCA 433; Hayes-Young 
Tie Plate Co. v. St. Louis Transit Co., 
137 .Fed. 80, 70 CCA 1 [aff: 130 Fed. 
900]; Boatmen’s Bank vy. Fritzlen, 135 
Fed. 650, 68 CCA 288 [rev on other 
grounds 128 Fed. 608]. 

Ala.—J. P. Wolf Co. v. Johnson, 212 
Ala. 39, 101 S 655; Sheffield Co. v. 
Morton, 161 Ala. 153, 49 S 772. 

Ariz.—Southern Pac. Co. v. Larri- 
more, 21 Ariz. 509, 190 P 564. 

Colo.—Patrick v. Colorado Smelt- 
ing, Co, 20 Colo: 268, 38 P-236. 


Conn.—Mallett v. Stevenson, 26 
Conn. 428. 

Fla.—State v. Florida Coast Line 
Canal, ete., Co., 73 Fla. 1006, 75 S 


582, 591, LRA1917F 776 [eit Cyc}. 
Ga.—Reese v. Southern R. Cos, 35 
Ga. A. 369, 133 SE 284; Owens v. 
Anchor Duck Mills, 34 Ga. A. Spleen 4) 
SE 301; Avary v. Anderson, 31 Ga. 
A. 402, 120 SE 683; Moore v. Sea- 
board Air Line R. Co., 30 Ga. A. 466, 
118 SE 471; McClure Men Cent Co. v. 
Humphries, 29 Ga. A. 524, 116 SE 54. 
Ill.— Binz vy. Tyler, 79 Ill. 248. 
Ind.—American Car, ete, Co. v. 
Vance, 177 Ind. 78, 97 NE 327; Cleve- 
land, ete., R. Co. v. Foland, 474 Ind. 
att 91 NE 594, 92 NE 165; Moyer v. 
Ft. "Wayne, ete., R. Co., 132 Ind. 88, 31 
NE 567; Quick v. Taylor, . 113 Ind. 
540, 16 NE 588; McPheeton v. Wright, 
110° Ind. 519; 10 NE 634; State v. 
Casteel, 110 Inds. 174, 11 NE 219; 
Louisville, ete, R. Co. v. Schmidt, 
106 Ind. 73, 5 NE 684; Boesker v. 
Pickett, 81 Ind. 554; State v. Wenzel, 
77 Ind. 428; Reynolds v. Copeland, 
71 Ind. 422; Neal v. Baker, (A.) 147 
NE 635; Heinzman v. Whiteman, 81 
Ind. A. 29, 139 NE 329; Stover v. Pea- 
cock, 80 Ind. A. 647, 141 NE _ 889; 
Pillsbury Flour Mills Co. v. Walsh, 
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hee verba, the terms of the instrument as so set forth 
control general allegations as to its legal effect.?° 


The rule is not applicable, however, when distinct is- 


sues are presented by the general and specific allega- 
tions,! and it has been held not to apply where the 


specific faets averred are not contradictory to, or in- 


Averments.* 


tions. 


60 Ind. A. 76, 110 NE 96; 
Warne, (A.) 100 NE 483; Butcher v. 
Greene, 50 Ind. A. 692, 98 NE 876: 
Atkins v. Kattman, 50 Ind. A. Door ok 
NE 174; Cleveland, ete, IRE Oon ive 
Cyr, 43 Ind. A. 1:9, 86 NE 868. 

Iowa.—M. & I. S. R. Co. v. Hiams, 
53 Iowa 501, 5 NW 703. 

Mass.—Whitcome v. Vigeant, 240 
Mass. 359, 134 NF 241, 19 ALR 1439. 

Mich.—Grand Rapids, ete. R. Co. 
v. Morley, 166 Mich. 66, 1381 NW 135 
, Minn.—Lovell v. -Marshall, - 162 
Minn. 18, 202 NW 64; Carlson v. Pres- 
byterian Bd.'of Relief, 67 Minn. #36, 
70 NW 38; Anoka First Nat. Bank v. 
St. Croix Boom Corp., 41 Minn. 141, 
42 NW 861; Griggs v. St. Paul, 9 
Minn. 246; Pinney v. Fridley, 9 Minn. 
34. 

Mo.—Anderson Inter-River 
Drain., etec., Dist., 309. Mo. 189. 274 SW 
448; Dritt v. Snodgrass, 66 Mo. 286, 
27 AmR 343. 

Mont.—Fortier v. Larabie’ Bros. 
Bankers, 74 Mont. 602, 241 P 237; 
Zosel v. Kohrs, 72 Mont. 564. 234 P 
1089; New Castle First Nat. Bank v. 
Grow. 57 Mont. 376, 188 P 907, 908 
[cit. Cyc}. 

Nebr.—Rookstool v. Cudahy Pack- 
ing Co., 100 Nebr. 851, 161 NW 583; 
Spargur v. Romine, 38 Nebr. 736, 57 
NW 523. 

N. M.—Mayer v. Lane, 262 P 178. 

N. Y.—Hatch v. Peet, 23 Barb. 575; 
Vander Veer v. M. I. Improvement 
Corp., 184 NYS 528; Jaffe v. Weld, 132 
NYS 505 [aff 149 App. Div. 942 mem, 
133 NYS 1127 mem]; Clark v. Bowe, 
60 HowPr 98. 

N. D.—Hellstrom v. First Guaran- 
ty Bank, 49 N. D. 531, 191 NW 963; 
Miller v. National El. Co., 32 N. D. 
352, 155 NW 871. 

Okl.—Wright v. State, 104 Okl. 57, 
230 P 268; Hale v.' Record, 67 Okl. 
48, 168 P 420; Whitaker v. Crowder 
State Bank, 26 Okl. 786, 110 P 776, 
777 [quot Cyc]. 

Or.—Howard v. Horticultural Fire 
Relief, 77 (Or. 7349,°150 P2701 51 P 
476; Gynther v. Brown, 67 Or. 310, 
134 P 1186,.1188 [cit Cyc]; Morton 
v. Wessinger, 58 Or. 80, 113 P 7, 8 
[cit Cyc}. 

es; C.—Goodwin vy. Charleston, etce., 

CGin Or, Cr woo OS Dias Os 

Benes "_Fort Worth v. Ft. Worth 
First Baptist Church, (Civ. A.) 268 
SW 1016; Saner-Ragley Lumber Co. 
v. Spivey, (Civ. A.) 255 SW 193 [mod 
on other grounds (Commn. A.) 284 
SW 210]; American Law Book Co. 
v. Fulwiler, (Civ. A.) 219 SW 881; 
Moore y. Belt, (Civ. A.) 206 SW 225; 
Prince v. Colvin, (Civ. A.) 198 SW 
637; Millsaps v. Johnson, (Civ. A.) 
196 SW 202;. Ft. Worth, etc., R. Co. 
v. Keeran, (Civ. A.) 149 SW 355. 


Judy v. 


Wash.—Dahlgren v. Chicago, etc., 
R. Co., 85 Wash. 395. 148 P 567; Mal- 
loy v. Benway, 34 ‘Wash. 315, 75 §E 


869. 

Wis.—Lawrence vy. Janesville, 46 
Wis. 364, 1 NW 338, 50 NW 1102. 

“A statement made as conclusive or 
general cannot be held to be unaffect- 
ed by specific statements of particu- 
lars which necessarily enter into, and 
qualify or limit he general state- 


ment.” Anderson Vv. Inter-River 
Drain., ete., Dist., 309 Mo..189, 2038, 
274 SW 448. 

[a] Broad general allegations 


must be read in connection with the 


consistent with, the general averments.* 

fg lel Qilyste Inconsistent or Contradictory Allega- 
Where allegations in a pleading are incon-°* 
sistent or contradictory,!® the pleader is bound by 
those most favorable to his opponent.1+ The rule re- 
quiring liberal construction of pleadings’® does not 


allegations of specific action and non- 
action on the part of defendant vil- 
lage as indicated by its records, in 
determining what a declaration 
charges against it. Grand Rapids, 
etc., R. Co. v. Morley, 166 Mich. 66, 
131 NW 135. 

9. Louisville, ete, R. Co. v. Na- 
tional Park Bank, 188 Ala. 109, 65 S 
1003; Little v. Union Oil Cos 73 Cal. 
ene 612, 238 P 1066, 1068 [eit Cyc]; 
Owens v. Anchor Duck Mills, 34 Ga. 
A. 315, 129 SE 301; Central of Georgia 
R. Co. v. Lawley, 33 Ga. A. 375, 126 
SE 273; Moore v. Seaboard Air Line 
R.'Co., 30 Ga. A. 466, 118 SE 471. 

10. Patrick v. Colorado Smelting 
Co., 20 Colo. 268, 38 P 236; Binz v. 
Tyler, 79 Ill. 248; Minnesota, ete., R. 
Co. v. Hiams, 53 Iowa 501, 5 NW _ 703. 

ll. . Texas, ete., R: Co. Vv. Pate, 
(Tex. Civ. A.) 113 SW 994. 

[a]. Tllustration.—Where a _peti- 
tion first states such facts affirma- 
tively, and without qualification, as, 
if proved, would establish absolute 
liability of a railroad under the stat- 
ute for the killing of. an animai, and 
then attempts, although insufficient- 
ly, to state facts showing injury to 
the animal resulting from the negli- 
gent operation of the train, the two 
issues being distinct and not involvy- 
ing the same proof, the petition as a 
whole would not be demurrable be- 
cause of insufficiency of the second 
issue presented. Texas, ete., R. Co. 
v. Pate, (Tex. Civ. A.) Als -Sw. 994. 

12. Horton y. Travelers Ins. Co., 45 
Cal. A. 462, 187 P 1070; Ft. Wayne, 
etc., “Tract. iCo. v. Kumb,..64 Ind. A. 
529, 116 NE 309; Chicago, etc. R. 
Co. Vac Roth, 59 . Inds As 6, o LOTS IN 
689, 108 NE 971; Evansville, ete., R. 
Co. v. Hoffman, 56 Ind. A. 530, 105 NE 

13. See supra § 92. 

Incensistent defenses generally see 
infra §§ 254-256. 

14. Colo.—Anderson v. Kurtz, 66 
Colo. 2215, 182s 533t 

Fla.—Chaves v. Chaves, 79 Fla. 602, 
84 S 672. 

Ga.—Wood v. Pynetree Paper Co., 
29 Ga. A. 81, 114 SE 83; Moultrie v. 
J. S. Schofield’s Sons Co., 6 Ga, A. 
464, 65 SE 315. : 

Ida.—Harshbarger v. Eby, 28 Ida. 
758, 156 P 619, AnnCas1917C_ 753. 


Ill.— Peo. v. Oakwood, 290 Ill. 45, 
124 NE 829. 
Iowa.—Hilsinger vy. Zimmerman 


Steel Co., 193 Iowa 708, 187 NW 493. 


Kan.—Losch v. Pickett, 36 Kan. 
216, 12 P 822; Paola Bd. of Educa- 
tion v. Shaw, 15 Kan. 33. 

Ky.—Oldham vy. Oldham, 141 Ky. 


526, 1383 SW 232. 

Nebr.—Bryant v. Modern Woodmen 
of, America, 94 Nebr. 380, 143 NW 
831; Duval v. Advance Thresher Co., 
85, Nebr. 181, 122 NW 880, 123 NW 

N. Y.—Dahlstrom v. Gemunder, 198 
N. Y. 449, 92 NE 106, 19 AnnCas 771. 

Oh.—Mechanics’ Sav., ete., Loan 
Assoc. v. O’Conner, 29 Oh. St. 651. 

Or.—Peters v. Queen City Ins. Co., 
63 Or. 382,>126 P 1005. 

Tex.—Shaw vy. Bayou Terre-Aux- 
Boeufs Drain. Dist. Bd. of Comrs., 138 
ha. 917, 70S. 910 (fnev +244 nu, Se 37, 
37 SCt 638, 61 L. ed. 1163]. 

Inconsistent admissions see infra § 


129. 
15. See supra §§ 104-106. 
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apply to inconsistent pleading of separate de- 
inconsistent defenses 
pleaded and defendant submits the case on its merits 
without electing which defense to rely on, the court 
will construe the pleading most strongly against the 


fenses;!®° and where 


pleader.1? 


[§ 113] 8. Construction Adopted by Parties.*® 
Where it is apparent that both parties have placed a 
certain construction upon a pleading, that construc- 
tion will usually be adopted by the court if possible.?® 
Not Alleged—a. In General. 
Where the pleading is silent regarding a material 
fact, the presumptions are against the pleader,”® and 
no intendment can be made in his favor.?? 
material fact, if not alleged, is presumed not to ex- 
The omission of an allegation necessarily 1m- 
plied from other allegations is, however, immate- 


[§ 114] 9. Facts 


1S 


BLallees 


PLEADING 


are 


[§§ 112-117 


there is authority to the contrary,”?® the general rule 
is that, where a pleading is based on a contract or 
agreement and it is silent as to whether the agree- 
ment was oral or written, it will be presumed that it 
was in writing.?°® 


The presumption is also applied 


to an alleged modification of a contract where such 


Thus a 
a. In General. 


[§ 115] b. Failure To Allege Writing.** Although 


16. Peters v. Queen City Ins. Co., 
63 Or. 382,>126 P 1005. 

17. Oldham v. Oldham, 141 Ky. 
526, 1383 SW 232. 

Construction against pleader gen- 
erally see supra §§ 105, 106. 


macs Adoption of theory see supra § 
19. Ark:—Dowell v. Boyd, 140 Ark. 


52, 215 SW 169. 


Cal.—Welsh vy. Bardshar, 137 Cal. 
1545, 69 P97 

Ind.—Carroll v. Swift, 10 Ind. A. 
170, 37 NE 1061. 

Nebr.—Moore v. Moore, 104 Nebr. 
122, 175 NW _ 665; Chicago, etc., 


Co. v. Kerr, 74 Nebr. 1, 104 NW 49; 
National F. Ins. Cd. v. Eastern Bldg., 
ee Assoc., 63 Nebr. 698, 88 NW 
S. C.—Marlboro Cotton Mills v. 
O’Neal, 114 S. C. 459, 103 SE 781. 
Tex.—Panhandle Grain, etc., Co. v. 
Dowlin, (Civ. A.) 247 SW 873. 
Wis.—Manning y. Ft. Atkinson 
School Dist. No. 6, 124 Wis. 84, 102 
NW 356. 
fa] Rule applied.—In an action 
for breach of contract for the sale 
of cotton for future delivery, where 
both parties construed the answer on 
trial as intended to raise the issue 
of execution of the contract, the trial 
court did not err in requiring plain- 
tiff to prove it. Marlboro Cotton 
Mills v. O’Neal, 114 S. C. 459, 103 SE 
781 


Cal.—Earhart v. Churchill Co., 
(28; 4702 Ps 942°" VBongery vs 
‘Coma2 a Cale As 


20. 
169 Cal. 
Connecticut F. Ins. 
696, 0042 15: 

Colo.—Grater v. Logan County 
High School Dist., 64 Colo. 600, 173 
PLA: 

Hawaii.—McCandless v. Castle, 25 
Hawaii 22. 

Tll.—Foss v. Peoples Gas Light, 
ete., Co., 145 Il). “A. 215+ [aff 241° All. 
238, 89 NE 351]. 

Ind.—Cox v. Baltimore, etc., R. Co., 
180 Ind. 495, 103 NE 3387, 50 LRANS 
453; Fairbanks v. Warrum, 56 Ind. 
A. 337, 104 NE 983, 1141. 

Ky.—Central Oil Co. v. Sandlin, 
196 Ky. 422, 244 SW 882. 


La.—Hughes v. Murdock, 45 la. 
Ann. 935, 13 S 182. 
Mass.—Sallinger v. Conrad, 242 


Mass. 58, 136 NE 79. 

Nebr.—Cheney v. Dunlap, 27 Nebr. 
401, 48 NW 178, 5 LRA 465. 

N. J.—Sawin v. Hisele, 99 N. J. L. 
117,122 A 437. 

N. M.—State v. Albuquerque Water 
Supply Co., 19 N. M. 36, 140 P 1059, 
LRA1915A 246, AnnCas1916E 1290. 


N. Y.—PEggers vy. Klussman, 16 
AbbNCas 226. 
N. C.—yYount v. Setzer, 155 N. C. 


243,271. SH| 209: 
Okl.—Fretz v. Edmond, 66 Okl. 262, 
168 P 800, LRA1918C 405. 
Or.—Libby v. Olcott, 66 Or. 124, 


14s 13% 
Pa.—Marsh v. Marshall, 53 Pa. 396. 
Tex.— Mills v. Swearingen, 67 Tex. 
269, 3 SW 268. 
Vt.—Crosby v. Bouchard, 82 Vt. 66, 
Tl AC 8B 
Ose uses v. Simkins, 26 U. C. 


4 Ona Ss 


Sask.—Hillman v. Imperial Bank, 
20 Sask. L. 507, [1926] 3 DomLR 192, 
[1926] 2 WestWkly 276. 

{a] For. example (1) where the 
complaint did not allege when plain- 
tiffs reached their majority, it will 
be presumed that each was sui juris 
long enough prior to the filing of the 
pleading to allow the statute of lim- 
itations to operate. Earhart v. 
Churchill Co., 169 Cal. 728, 147 P 942. 
(2) In an action against a corpora- 
tion for breach of a contract made by 
its predecessor, the property of which 
was sold at a judicial sale, to employ 
plaintiff for life, it must be presumed 
that the obligations on which the 
sale was made were superior to plain- 
tiff's rights under his contract in the 
absence of a contrary allegation in 
the complaint. Cox vy. Baltimore, etc., 


R.*Co:;, 180 Ind: 495, 103 NE 337, 50 
LRANS 453. 
21. Miller v. Travelers’ Ins. Co., 81 


Ind. A, 618, 144 NE 554; Sallinger 
v. Conrad, 242 Mass. 58, 136 NE 79; 
Old Dominion Co. v. Com., 237 Mass. 
269, 129 NE 613; Cruger v. Hudson 
River Rs 'Cos,)12 Ne vY..190, 2005) Ma- 
lone v. Sherman, 49 N. Y. Super. 530. 

“We are not to assume in favor of 
the defendants anything which they 
have not averred.” Cruger v. Hud- 
son River R. Co., supra. 

22. Cal.—United Bank, etc., Co. v. 
Fidelity, etc., Co., 268 P 907. 

Hawaii.—McCandless v. Castle, 25 
Hawaii 22, 34 [quot Cyc]. 

Ill.—Locander v. Joliet, ete., Tract. 
Co., 225 Ill. A. 1438; Frantz v. Patter- 
Poot Ae LS: 
d.—Cushman vy. Cloverland Coal, 
ete., Co., 170 Ind. 402, 84 NE 759, 127 
AmSR 402, 16 LRANS 1078; Can- 
non v. Castleman, 162 Ind. 6, 69 NE 
455; Schaefer v. Hines, 56 Ind. A. 17, 
102 NE 888. 

Ky.—Central Oil Co. v. Sandlin, 196 
Ky. 422, 244 SW 882. 

La.—Valenti v. Oster Bros. Car- 
riage, etc., Mfg. Co., 154 La. 991, 98 
S 553; Hughes v. Murdock, 45 La. 
Ann. 935, 138 S 182. 

Nebr.—Chicago, etc., R. Co. v. Shep- 
herd, 39 Nebr. 523, 58 NW 189; Che- 
ney v. Dunlap, 27 Nebr. 401, 43 NW 
178, 5 LRA 465; Burlington, etc., R. 
Co. v.. York County, 7 Nebr. 487; 
Burlington, ete., R. Co. v. Lancaster 
County, 4 Nebr. 293; Stillings v. Van 
Ay stye: 2 Nebr. (Unoff.) 684, 89 NW 

N. J.—Shack v. Dickenhorst, 99 N. 
J. L. 120, 122 A 436; Sawin v. Hisele, 
99 N. J..L. 117, 122 A 487; Metcher 


modification must be in writing,?* and it has been 
applied to writings other than contracts.?° 

[§ 116] 10. Averment of Existing Fact. While 
the contrary rule has been recognized,?® it is gen- 
erally held that, where a fact is averred as existing, 
and it is continuous in its nature, it is construed, in 
the absence of other averments, as continuing.®® 

[§ 117] 11. Particular Words and Allegations— 
Particular words and phrases in a 
pleading should be construed according to their usual 
meaning in connection with the apparent intention of 
the pleader, as determined from the context.*+ 


But 


v. Closter Bd. of Education, 85 N. J. 
Eat, 8" Ay 834: 

N. M.—State v. Albuquerque Water 
Supply Co., 19 N. M. 36, 140 P 1059. 
1061, LRA1915A 246, AnnCasi1916E 
1290 [quot Cyc]. 

N. Y.—Beach v. Bay State Steam- 
boat Co.,- 80 .Barb. 4334 102Abb Psa, 
18 HowPr 335; Fort v. 415 Central 
Park West Corp., 131 Misc. 774, 227 
NYS 351. 

Okl.—Fretz v. Edmond, 66 Okl. 262, 
168 P 800, LRA1918C 405. 


Or.—Libby v. Olcott, 66 Or. 124, 
1340 P73: 
Pa.—John Deere Plow Co. v. Her- 


shey, 287 Pa. 92, 134 A 490; 
v. Marshall, 53 Pa. 396. 

Tex.—Mills v. Swearingen, 67 Tex. 
269, 3 SW 268. : 

Vt.—Crosby v. Bouchard, 82 Vt. 66, 
TIA 835; 

23. Richter v. Union Land, etce., 
Co:,-129° Cale 367, -62 P3925 Royar 
Indemn. Co. v. Midland Counties Pub- 
lic=Serv., Corp. °42. Cale “Ay y62:8ohelige 
P 960; Hillman v. Imperial Bank, 20 
Sask. L. 507, [1926] 3 DomLR 192, 
[1926] 2 WestWkly 276. 

24. Contracts required by statute 
of frauds to be in writing see Frauds, 
Statute of § 458. 

25. Franklin v. Browning, 117 Fed. 
226, 54 CCA 258; Bucklen vy. Cush- 
man, 145 Ind. 51, 44 NE 6. 

[a] The phrase “understanding 
and agreement” in a pleading imports 
an oral agreement. Franklin v. 
Browning, 117 Fed. 226, 54 CCA 258. 

26. Kilroy v. Simkins, 26 U. Cc. Cc. 
P. (Ont.) 281; Dalgleish v. Conboy, 
260. (Co. CaPes (Ont jiaeoe 

27. Minaker v. Sunset Bldg., ete., 
Go: 25. Cali cAl Tas 145) P54 : 

[a] Rule applied to a waiver of 
certain requirements of a contract. 
Minaker v. Sunset Bldg., ete., Co., 25 
Cal. A. 771, 145 P “542. 

28. Northern Ins. Co. v. National 
eon F. Ins. Co., 35 Cal. A. 481, 170 


Marsh 


_[a] ‘For example, a disclaimer of 
liability by an insurance company. 
Northern Ins. Co. v. National Union 
Hedns: /;Cojy3br Cali A 481 17 0e bP 4340 

29. Martin v. Palmer, 156 App. Div. 
327, 141 NYS 396. 

[a] Rule of,evidence, not of plead- 
ing.—‘‘The rule that a fact once 
shown to have existed is presumed to 
have continued until the contrary be 
shown is one of evidence, not of plead- 
ing.’ Martin v. Palmer, 156 App. Div. 
327, 328, 141 NYS 396. : 

30. Thomasson v. Mercantile Town 
Mut. Ins. Co., 114 Mo. A. 109, 89 SW 
564, 1135; Fellers v. Howe, 106 Nebr. 
495,184 NW 122; Alexander v. Bobier, 
65 Okl, 301, 166 P 716, 718, LRA1917D. 
984 [cit Cyc]; Kinsman v. Page, 22 
Vt. 628. 

31. U. S—Andrews Inst. for Girls. 
v. New York Steam GCo., 266 Fed. 872. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 117-118] 


the record must be read as it appears;?2 and hence, 
where there is nothing to indicate that some particu- 
lar word was used by mistake or inadvertence, the 
court must presume that the word used was so in- 
tended to be used;** and even where a pleader evi- 
dently meant to use one word but in fact used an- 
other, the word appearing in the pleadings controls.** 


Ala.—Street v. Treadwell, 203 Ala. 
68, 82S 28;. J. T. Camp Transfer Co. 
v. Davenport, 15 Ala. A. 507, 74 S 156 
[certiorari den Ex p. Davenport, 199 
Ala. 698 mem, 74 S$ 1005 mem]; Ala- 
bama Great Southern R. Co. v. Gil- 
bert, 6 Ala. A. 372, 60 ea 542. 


Ariz.—Santa Fe, etc., Co. v. Hur- 
ley, 4 Ariz. 258, 36 P a6. 
Cal.—Menzel y. Primm, 6 Cal. A. 


204, 91° P 754. 

Conn.—Williams v. National Fruit 
Hixchy 96 Conn. 300, 4d4~ A 197" 

Fla.—Florida Hast Coast R. Co. v. 
Peters, 80 Fla. 382, 86 S 217. 

Ga.—Athens Mfg. Co. v. Rucker, 80 
Ga. 291, 4.SE 885. 

Ill.—Peabody v. Cook County For- 
est Preserve Dist., 320 Ill. 454, 151 
NE’ 271. 

Ind.—Pein y. Miznerr, 170 Ind. 659, 
84 NE 981. 

Iowa.—Jones County Trust, etc., 
Bank v. Kurt, 192 Iowa 965, 182 NW 
409. 

Ky.—Ringo v. New Farmers’ Bank, 
i01 Xey. 91, 39 Sw 701, 19 KyL 91. 

La.—Hardin v. Flashpoler, 6 La. A. 
(Orleans) 3. \ 

Me.—Hopkins v. Erskine, 118 Me. 
276, 107 A 829. 

Md.—Graham vy. Harford County, 87 
Md. 321, 39 A 804. 

Mass.—Hartwell v. Hemmenway, 7 


12416) regen ba Or 

Mich.—Wreeggitt v. Barnett, 99 
Mich. 477, 58 NW 467. 

Minn.—Farrington v. Wright, 1 
Minn. 241. 

Miss.—Andrews v. Carr, 26 Miss. 
57. 


Mo.—Wrench vy. Robertson, 175 Sw. 


587; Curry v. Federal L. Ins. 
(A.3 287 SW 1053. 
. J—Johnson v. Helmstaedter, 30 
N. ef, Eq. 124. 
Y.—Sims v. Farson, 162 App. 
Div: 426, 147 NYS 769 [aff 220 N. Y. 
710 mem, 116 NE 1075 mem]; Mann 
v. Morewood, 7 N. Y. Super. 557; Fink 
Vv. Liberman, 183 NYS 693. 

N. D.—Pfeiffer v. Norman, 22 N. D. 
168, 133 NW 97, 38 LRANS 891. 

Oh. —Robinson v. Greenville, 42 Oh. 
St. 625, 51 AmR 857. 

Or. —Morton vy. Wessinger, 58 Or. 
SOrldsp edn Lele Cyele 

Tenn. —Wagner yv. Brady, 130 Tenn. 
554, 171 Sw 1179. 

Tex.—Texas, ete., R. Co. v: Bay- 
liss, 62 Tex. 570; Mood v. Cisco a 
E. Church South, (Commn. A.) 
Sw 506 [aft (Civ. A.) 289 SW “611, 
Texas Nat. Bank v. Eastland-Desde- 
mona Cons. Oil Co., (Civ. A.) 287 SW 
149. 

Vt.—Ballard v. St. Albans Advertis- 
er Co., 52 Vt. 325. 

Wash.—Boyle v. Great Northern R. 
oe 13 Wash. 383, 43 P 344. 


Co., 


Va.—Bishop v. Wheeling Mold, 


Pe ‘Co.; 82 W. Va. 637, 96 SE 1020: 
Dudl ey v. Barrett, 66 W. Va. 363, 66 
Sli 507; Cameron vy. Hicks, 65 W. Va. 
484, 64 ‘SE 832, 17 AnnCas 926. 

Wis.—Baxter v. State, 9 Wis. 38. 

“As a general rule words are to be 
taken in their ordinary or popular 
sense unless it plainly appears that 
they were used in a different sense.’ 
Alabama Great Southern R. Co. v. 
Gilbert, 6 Ala. A. 372, 379, 60 S Ap 
[quot Mobile Dry Docks Co. v. Mo- 
bile, 146 Ala. 198, 208, 40 S 205, 3 
LRANS 822, 9 AnnCas 1229]. 

[a] Legal or technical words are 
to be given their recognized meaning, 
unless the context shows that anoth- 
er sense was intended. Robinson y. 


Greenville, 42 Oh. St. 625, 51 AmR 
857. 
‘[b]. Where the same words are 


used in a statute, and the declaration 


PLEADING 


ligible.2° 


under it (1) the court will construe 
them as having the same meaning in 
both cases. Gebhart v. Adams, 23 Ill. 
397, 76 AmD 702. (2) So, where the 
sufficiency of a complaint is brought 
before an appellate court, it takes 
notice of a public statute, and, if 
there is a conflict between averments 
of the complaint and the statutes, it 
is the court’s duty to interpret the 
former so as to make them read as if 
set out in connection with the provi- 
sions of the statute. Graham v. Har- 
ford County, 87 Md. 321, 39 A 804. 


[c] “At the time of’ will be con- 
strued as meaning “before,’’ where 
the context clearly requires it. Funk 


se Rentchler, 134 Ind. 68, 33 NE 364, 


a) “Charge” (1) may mean “al- 
lege.” Johnson v. Helmstaedater, 30 N. 
J. Eq. 124. (2) An averment that a 
party ‘“‘charged” a certain sum for 


services is not an averment of facts 
showing an implied or express prom- 
ise to pay. Farrington v. Wright, 1 
Minn. 241. 

[e] “Duly convened,” as applied to 
a meeting, implies all facts neces- 
sary to show that it was convened 
regularly. Peo. v. Walker, 23 Barb. 
(N. Y.) 304, 2 AbbPr 421. 

[f] “Machinery” may include a 
smokestack. Wreggitt v. Barnett, 99 
Mich. 477, 58 NW 467. 

[g] “Mrs.” implies no disability of 
coverture. Ballard v. St. Albans Ad- 
vertiser Co., 52 Vt. 325. 

[h] Other words and phrases: (1) 
“Accept said abandonment.” Epplett 
v. Empire Inv. Co., 99 Or. 533. 194: P 
461, 700. (2) “Adopted.’”?’ Gorman v. 
Sherrod, 154 Ga. 766, 115 SE 259. (3) 
“Advancement.” Kuhne y. Gau, 138 
Minn. 34, 163 NW 982. ‘(4) “Assume.”’ 
Hopkins v. Erskine, 118 Me. 276, 107 
A 829. (5) ‘“‘Avers, says and pleads.” 
Mylin v. King, 139 Ala. 319, 35 S 998. 


(6) “Body.” Louisville R. Co. v. 
Veith, 157 Ky. 424, 163 SW 217. (7) 
“Circumstances.” Williams v. Na- 


tional Fruit Exch., 95 Conn. 300, 111 
A 197. (8) “Disease.” Perry v. Van 
Matre, 176 Mo. A. 100, 161 SW 643. 
(9) “Duly protested for non-pay- 
ment.” Cook v. Warren, 88 N. Y. 37, 
(10) “During construction.” Allen v. 
Ieneroth, 111 Minn. 395, 127 NW 426. 
(11) “Equipment of the said team 
and vehicle.” T. Camp‘ Transfer 
Cor"v. Davenport, 15 Ala. A. 507, .74:S 
156 [certiorari den Ex p. Davenport, 
199 Ala..698 mem, 74 S 1005 mem]. 


(12) “Wte.” Wagner v. Brady, 130 
Tenn. 554, 171 SW 1179. (13) “Hxe- 
cuted.” Allen v. Bollenbacher, 49 Ind. 


A. 589, 97 NE 817. (14) “Full knowl- 


edge.’”’ Alabama Fuel, etc., Co. v. 
Denson, 208 Ala. 337, 94 S 311. (15) 
“Forse.” McCarver v. Griffin, 194 


Ala. 634, 69 S 920, AnnCas1917C 1172. 
(16) “Knew.” Street v. Treadwell, 
203 Ala. 68, 82 S 28. (17) “Manner 
and way.” Missouri, etc., U2 COsmeNe 
Poole, 104 Tex. 36, 1833 SW 239. (18) 
“More than one.”’ Hicks v. Krigbaum, 
1328 Ariz® 237, 108 eRe 4825. Go) Ons 
erated the train.” Alabama Great 
Southern R. Co. v. Gilbert, 6 Ala. A. 
372,60 S 542. (20) “Owes.” Cameron 
v. Hicks, 65 W. Va. 484, 64 SH 832, 17 
AnnCas- 926. (21) “Packed and 
shipped immediately.” Florida East 
Coast R. Co. v. Peters, 80 Fla. 382, 86 


St glug. (22) ‘“Procured.’’ Andrews 
Inst. for Girls v. New York Steam 
Co;,. 266) Med..872.. (23) 2*“Proper® in-= 


gress and egress.’ Southern R. Co. 
v. French Lick, 52 Ind. A. 447, 100 
NE 762. (24) “Rescind and cancel.” 
Pfeiffer v. Norman, 22 N.°D. 168, 133 
NW 97, 88 LRANS 891. (25) “Right 
of way.” Muncie Electric Light Co. 


[§ 118] b. Name of Instrument or Act. 
the character of an instrument appears from the al- 
legations of a pleading, a wrong name given to it will 
not be construed as rendering the pleading unintel- 
And the name given to an act is of no im- 
portance in a pleading.*°® 
legal effect of statutes or resolutions will not be con- 
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Where 


So conelusions as to the 


v. Joliff, 59 Ind. A. 349, 109 NE 433. 
(26) “Self-defense in this.” Bean v. 
Stephens, 208 Ala. 197, 94S 173. (27) 
“Value.” Wickersham Co. v. Nich- 
olisz 722. ‘Cally-Ay {731 °086) Ps piles (278) 
“Warranted.” Pastern Dist. Piece 
Dye Works v. Travelers’ Ins. Co., 234 
N. Y. 441, 138 NE 401, 26 ALR 1505. 
(29) “When required.” Fisher v. Van- 
devanter, 137 Md. 249, 251, 112 A 296. 

{iJ Particular allegations con- 
strued.—(1) That a certain thing was 
not done within eight years before a 
certain date. McCormick v. Higgins, 
190 TU. A. 241. (2), Thatta: collision 
was due entirely to the action of de- 
fendant’s employees. Illinois Cent. R. 
Co. v. New Orleans Terminal Co., 143 
La. 467, 78 S 738. (8) That a con- 
structing quartermaster was not the 
successor of a contracting officer as 
to work under a cost-plus contract. 
U. S. v. A. Bentley, etc., Co., 16 F. (2d) 
895. (4) That a contract sued on was 
delivered to “B. & B. attorneys.” 
Gadsden First Nat. Bank v. Steiner, 
168 Ala. 248, 53:S 172. (5) That dam- 
ages were sustained by being refused 
a passageway over the land of the 
grantee of plaintiff's grantor. Harris 
v. Caperton, 141 Ky. 73, 132 SW 157. 
(6) That deceased was a “jerryman,” 
and stating his duties as such. Hart- 
ing v. Vandalia Coal Co., 50 Ind. A. 
98, 98 NE 132. (7) That a decree is 
in full force. Henry v. Heldmaier, 
129 Ill. A. 86 [aff 226 Ill. 152, 80 NE 
705, 9 AnnCas 150]. (8) That de- 
fendant’s corporate predecessors were 
insolvent on and after a certain date, 
and have no longer any legal exist- 
ence. Cox v. Baltimore, etc., R. Co., 
180 Ind. 495, 103 NE 337, 50 LRANS 
453. (9) That a note was given in 
payment. Menzel v. Primm, 6 Cal. A. 
204, 91 P 754. (10) That a party 
failed to make provision against the 
happening of an event. U. S. v. 
George A. Fuller Co., 14 F. (2d) 818 
[aff 6 F. (2d) 879]. (11) That plain- 
tiffs were the owners of certain prop- 
erty. McVay v. Central California 
Inv. Co., 6 Cal. A. 184, 91.P-745. (12) 
That the premises were subject to the 
tenant’s order until a specified time. 
Meagher v. Hilers Music House, 77 
Or. 70,150 P 266. (13) That the prop- 
erty was only of certain value; but 
the public service commission found 
it of greater value. Public Serv. 
Commn. v. Indianapolis, 193 Ind. 37, 
137 NE 705. (14) That there has not 
been any mining of coal upon certain 
land for a long period of time. Ma- 
jestic’ Coal Co. v. Anderson, 203 Ala. 
233, 82 S 483. 


32. Alabama Western R. Co. v. 
Turner, 170 Ala. 643, 54 S 527. 
33. Green v. Proctor, ete., Distrib- 


uting Co., 92 Fla. 396,109 S aT; 

34. Alabama Western R. Go. Vv. 
Turner, 170 Ala. 643, 54 S 527. 

{a] Thus, where the demurrer as 
contained in the record says that the 
complaint does not show with suffi- 
cient certainty ‘when’ the injury oc- 
curred, and the word ‘where’ was 
evidently intended, if the complaint 
shows when the injury occurred, it 
is sufficient as against the demurrer. 
Alabama Western R. Co. v. Turner, 
170. Ala. 648, 54 S 527. 

35. Tregear v. Etiwanda Water Co., 
76 Cal. 537, 18 P 658, 9 AmSR .245; 


ee nRor ls v. North, 88 Miss. 754, 41 $ 
36. Yeates v. Illinois Cent. R. Co., 


187 Fed. 948; Chattanooga Brewing 
Co. v. Smith, 3, Ala. A. .551,°58 S 638; 
Brown v. Thomas Blackwell Coal, etce., 
Co., 124 Ky. 324, 99 SW 299; Inter- 
national, ete., R. Co. v. Greenwood, 2 
Tex. Civ. A. 76, 21 SW 559. 
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sidered,*? but reference must be had to the statutes 


or resolutions themselves.*& 


[§ 119] c. Words of Reference. 
noun®® nor the word “said”?° is to be construed as re- 
ferring to the last noun preceding it unless the mean- 
The word ‘thereupon, 
narily marks the succession of events, does not neces- 
sarily exclude the existence of other facts than those 
previously recited;#1 and the word may be taken to 
“in consideration thereof” where the context 
would seem to require such a meaning.*? 

[§ 120] d. Words Signifying Contractual Rela- 
An “arrangement” entered into amounts to 
An averment of a 
“settlement” means that the parties agreed upon a 
An “understanding” will be construed to 


ing requires it. 


mean 


tions. 
the averment of a contract.*? 


balance.#* 


[a] “Boycott” is of no special sig- 
nificance in construing the averments 
of fact in a pleading. International, 
etc., R. Co. v. Greenwood, 2 Tex. Civ. 
A. 76, 21 SW 559. 

[b] “Invitation,” as used in com- 
plaint, may mean a mere license. 
Brown vy. Thomas Blackwell Coal, etc., 
Co., 124 Ky. 324, 99 SW 299 

[ce] “Joint and concurrent act.”’— 
The question whether a declaration 
states a joint, and not a severable, 
cause of action against two defend- 
ants is to be determined from the 
facts alleged, and is not affected by 
an allegation that the act complained 
of was the joint and concurrent act 
of both defendants. Yeates v. Illi- 
nois Cent. R. Co., 187 Fed. 948. 

37. Indianapolis v. Holt, 155 Ind. 
222. 57 NE 966, 988. 1100. 

38. Indianapolis v. Holt, supra. 

39. Steeple v. Downing, 60 Ind. 478. 

40. Hatch v. Holland, 28 U. C. Q. 
Beo(Ont) 213. 

41. Dennehey v. 100 
Mass. 195. 

42. Bean v. Ayers, 67 Me. 482. 

43. Boyle v. Great Northern R. Co., 
13 Wash. 383, 43 P 344. 

44. Baxter v. State, 9 Wis. 38. 

45. Heichew v. Hamilton, 3 Greene 
(Iowa) 596. 

46. Black v. Columbia, 19 S. C. 
412, 45 AmR 785, 

47. Andrews Vv. Carr, 26 Miss. 577. 

48. Hartwell v. Hemmenway, 7 
(Mass.) 117. 


Woodsum, 


49. Dunham vy. Isett, 15 Iowa 284. 


50. Barrow v. Window, 71 Ill. 214. 
51. Ridgway v. New Castle Nat. 


Bank, 12 KyL 216. 
52. Ridgway v. New Castle Nat. 
Bank, supra. 


53. Admissions by: 
Answer in equity see Equity §§ 564- 
66. 


Demurrer see infra §§ 543-546. 

Plea or answer see infra §§ 338-354. 

Rejoinder see infra § .450. 

Replication or reply see infra §§ 437- 
441. 


Amendment withdrawing admis- 
sions see infra §§ 634, 716. 

Necessity of proof of matters ad- 
mitted see infra §§ 1163-1166. 

54. Qualifications and exceptions 
Ae infra §§ 122-127. 

U. S.—Balloch y. Hooper, 146 

Te ee 863,18 SCt 128, 36 L. ‘ed. 1008; 
Northern Pac. R. Co. v. Paine, 119 U. 
S. 561, 7 SCt 323, 30 L. ed. 513; Mil- 
ler v. Union Gas, etc., Co., 295 Fed. 
27; Lamborn v. Log Cabin Products 
Co., 291 Fed. 435; The A. BH. Acker- 
man, 269 Fed. 612; U.S. v. Southern 
Dredging Co., 251 Fed. 400; Histor- 
ical Pub. Co. v. Jones Bros. Pub. Co., 


231 Fed. 6388, 145 CCA 524: [rearg 
dism 231 Fed. 784, 145 CCA 655]; 
Sullivan v. Colby, 71 Fed. 460, 18 


CCA 193; Kansas, ete., R. Co. v. Mor- 
ton, 61 Fed. 814, 10 CCA 92; Central 
R. Co. y. Stoermer, 51 Fed.' 518, 2 
ACA 360% Winter v. U.S., 30°F. ‘Cas. 
No. 17,895, Hempst. 344. 
Ala.—Nichols v. Nichols, 192 Ala. 
206, 68 S 186; Willis v. Rice, 157 Ala. 
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[$§ 118-121 


mean a contract, in some jurisdictions,*®> but not in 


others.*® “Transfer and assign” may imply a trans- 


Neither a pro- 


” 


which ordi- | parties.*® 


the words, ‘ 


252, 48 S 897, 181 AmSR 55. 

Ariz.—State v. Merck, 19 Ariz. 577, 
173 P 349; Nogales Electric Light, 
etc., Co. v. International Gas Co., 19 
Ariz. 219, 168 P 504; Crane v. Frank- 
lin; 16 Ariz, 501; 147 =P 718,07 Ariz: 
476, 154 P 1086. 

Ark.—Beauchamp v. Bertig, 90 Ark. 
351, 119 SW 75, 23 LRANS 659; Good- 
rum v. Ayers, 56 Ark. 93, 19 SW 97. 

Cal.—Say v. Barber, 202 Cal. 679, 
262 P 312; Brown v. Aguilar, 202 Cal. 
143, 259 P 735; Coulter Dry Goods 
Co. v. Wentworth, 171 Cal. 500, 153 
P 939; Lauricella vy. Lauricella, 161 
Cal. 61, 118 P 430; Mitau v. Roddan, 
149 Cal. 1,,84 PP. 145, 6 LRANS 275; 
Joshua Hendy Mach. Works v. Pacific 
Cable. Constr: Co:, 799), Cal. 421,, 33:=P 
1084; Lillis v. Emigrant Ditch Co., 
950, Cale oboe OO wey LLOS Mek UPRen ss We 
White, 73 Cal. 229, 14 P 794; Peo. v. 
Stockton, ,ete,o. R.. (Coy 49 Cal) 414; 
Manlfond wv:  <bstudillo; 232 .Cal. 13d: 
Wilcoxson v. Burton, 27 Cal. 228, 87 


AmD 66; Blankman v. Vallejo, 15 
Cal. 638; Klinker v. Guarantee Title 
Co., (A.) 277 P 177; Paine v. Kes- 


zthelyi, 83 Cal. A. 449, 256 P 864; 
Billings v. Farm Dev. Co., 74 Cal. A. 
254, 240 P 298; Richmond Wharf, 
etc., Co. v. Blake Bros. Co., 66 Cal. A. 
541, 227 P 223; Green v. Hynes, 42 
Cal. A. 198,183 P 568. 

Colo.—Greenlees yv. Chezik, 68 Colo. 
521, 190 P 667; Farmers’ Reservoir, 
etc., Co. v. Cooper, 54 Colo. 402, 130 
P 1004; Curtis v. McCarthy, 53 Colo. 
284, 125 P 109; Denver, etc., R. Co. 
v. Howe, 49 Colo. 256; VEL2: (Pat T9¢ 
Anderson vy. Groesbeck, 26 Colo. 3, 
55 P 1086; Kutcher v. Love, 19 Colo. 
542, 36 P 152; Aultman, etc., Mach. 
Co. v. Forest, 23 Colo. A. 558, 130 P 

Conn.—Mazzotta v. Bornstein, 104 
Conn. 430, 133 A 677; Le Witt v. Park 
Ecclesiastical Soc., 103 Conn. 285, 130 
A 387; Wood v. Smith, 98 Conn. 238, 
118 A 831; Cassidy v. Southbury, 85 
Conn. 221, 82 A 198. 

Dak.—Myrick v. Bill, 3 Dak, 284, 
17 NW 268. 

D. C.—Staats v. Bigelow, 9 D. C. 
367; Cooksey v. Bryan, 2 App. 557. 

Fla.—J. W. McWilliams Co. v. 
Travers, 96 Fla. 208, 118 S 54. 

Ga.—Fowler v. Johnson, 151 Ga. 
122, 106 SE 90; Suddeth v. Collins, 
144 Ga. 496, 87 SE 656; Georgia Trust 
Co. v. Wallace, 143 Ga. 214, 84 SE 538; 
Wadley v. Oertel, 140 Ga. 326, 78 SE 
912; Wells v. Ragsdale, 102 Ga. 53, 
29 SE 165; Crusselle v. Reinhardt, 
68 Ga. 619; Alexander v. Sutlive, 3 
Ga. 27; Central of Georgia R. Co. v. 
Summers, 34 Ga. A. 340, 129 SE 659; 
New Zealand F. Ins. Co. v. Brewer, 
29 Ga. A. 7.738, 116 SE 922; Cox v. N. 
K. Fairbanks Co., 29 Ga. A. 538, 116 
SE 48; Shinall v. Skelton, 28 Ga. A. 
527,112 SH 1633 Collins 'v. Hilton, 
27 Ga. A. 439, 108 SE 824; Fisher y. 
Shands, 24 Ga. A. 748, 102 SE 190; 
eh ae v. Johnson, 8 Ga. A. 850, 70 SE 
3 


Ida.—Smiley v. Smiley, 46 Ida. 588, 


fer by writing.*? 
of a name on the back of a paper.*$§ 
and sold” mean negotiated and in the hands of third 
“Bargained and sold” avers a sale;°° but 

‘sold, assigned and transferred, and dis- 
counted” do not aver a barter and sale,®? but only a 
transfer by discounting.®>? 

[§ 121] I. Conclusiveness of Allegations or Ad- 
missions as against Pleader®*—1. In General. As 
a general rule®* the allegations, statements, or ad- 
missions contained in a pleading are conclusive as 
against the pleader,®> and are admissible as against 
the party making them or his successor in the litiga- 
tion as proof of the facts which they admit upon any 


“Indorse” may import the putting 
Bonds “issued 


269 P 589; Powers v. Security Sav., 
etec., Co., 38 Ida. 289, 222 P 779; Barn- 
Bern v. Hansen, 36 Ida. 419, 211 P 

Ill.—Severy v. McDougall, 259 Ill. 
272, 102 NE 407; Chicago Sanitary 
Dist. v. Pittsburgh, ete., R. Co., 216 


Ls 575, 75. NEY 2483.2 Horthman evs 
Deters, 206 Tl. 159, 69 NE 97, 99 
AmSR 145; Loughridge v. North- 


western Mut. L. Ins. Co., 180 Ill. 267,. 
54 NE 153; Robbins v. Butler, 24 
Reed v. Phillips, 5 Ill. 39;. 
Bundy v. Hoyt, 241 Ill. A. 404; IL. 
Lurya Lumber Co. y. Bernstein, 168 
Tl. AS Wi; Murphy v.. Peo; £29 Tit: 
A. 5335 ' Millard v.. Millard, 123° Ih 
A. 264 [aff 221 Ill. 86, 77 NE 595]; 
Cratty v. Peoria Law Library Assoc., 
120 Ill. A. 596 [rev on other grounds 


219 Ill. 516, 76 NE 707]; Chicago, 
ete." Re (Co. vee Peo.) 420 eas sue 
{aff 222 Ill. 427, 78 NE 790]; Chicago, 


ete;, .R.Co..-ve) Merriman, 95 “imlle VAS 
628; Glanz v. Smith, 76 Ill. A. 630; 
West Chicago St. R. Co. v. Loewe, 58 
Ill. A. 606; Fairbanks v. Badger, 46 
Tll. A. 644. 

Ind.—Cleveland, ete. R. Co. 
Smith, 177 Ind. 524, 97 NB 164, 170 
Leit.CGyel: Goldthwait v. Bradford,. 
36 Ind. 149; Ogden v. Rowley, 15 Ind. 
56; Pickerill v. Home Realty Co., 7% 
Ind. A. 447, 186 NE 850; Fuller v-. 
Exchange Bank, 38 Ind. A. 570, 78. 
NE 206. 

Iowa.—Whelton v. Chicago, etc., R.. 
Co., 189 Iowa 918, 179 NW 140; Whit- 
sett v. Griffis, 168 NW 878; Young- 
blood v. Mason City, 165 Iowa 488, 
146 NW 20; Scott v. Scott, 162 Iowa. 
261, 143 NW 1103; Layton v. Inter- 
State Business Men’s Acc. Assoc., 158 
Iowa 356, 139 NW 463; Dayton State 
Bank v. Felt, 99 Iowa 532, 68 NW 818, 
61 AmSR 253; + Miller v. James, 86 
Iowa 242, 53 NW 227; Russell v. 
Murdock, 79 Iowa 101, 44 NW 237, 
Lg) - AmSR 3483 0 Clay, a Diste2hp ne 
Buchanan Independent Dist., 69 Iowa 
88, 28 NW 449; Kramer y. Kramer, 
68 Iowa 567, 27 NW 757; Rump v. 
Schwartz, 67 Iowa 471, 25 NW 1736; 
Lashbrook y. Eldridge, 55 Iowa 344, 
ae 584; State v. Keokuk, 9 Iowa 

Kan.—Linn vy. Ziegler, 68 Kan. 528, 
75 P 489; Johnston v. Winfield Town. 
Co., 14 Kan. 390. 

Ky. —Swain v. Harmount, ete., Tie 
Co., 226 Ky. 823, 11 SW (2d) 940; 
Mullins vy. Robinson, 225 Ky. 648, $ 
SW (2d) 988; Payne v. Auxier, 311 
Ky. 170) 277 SW 298; Myrick v. Hem- 
bree, 136 Ky. 110, 123 SW 668; Dur- 


rett v. Stewart, 88 Ky. 665, 11 SW - 


(Oya a eG 172’: Turnbow v. Broach, 
12 ‘Bush 455; Sandford v. Smith, 5 
Bush 471; Sievers v. Martin, 82 SW 
631, 26 KyL 904; Hill v. Spaulding, 55 
Sw 204, 21 KyL 1383; Hank v. Hank, 
5 Ky. Op. 479. 

La.—Plaza Amusement Co. v. Ru- 
benstéin, 163 La. 272, 111 S 702; Bahst 
Vv.) Hartz, “161 Ta, "427, 108 § 871; 
mae area Varsuu tee Healy Co., 159. La. 
393, 105 S 384; Laenger v. Laenger, 
138 La. 532, 70 's 501; Hall v. Bossier 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 121] 


Levee Dist. Com’rs, 111 La. 9138, 35 
S 976; Walker v. Walker, 37 La. Ann. 
107; State v. Judges Orleans Parish 
Ct. of App., 34 La. Ann. 1220; Gilmer 
v. O’Neal, 32 La. Ann. 979; Durham v. 
Williams, 32 La. Ann. 962; Louisiana 
Levee Co. v. State, 31 La. Ann. 250; 
Concordia Parish v. Hernandez, 31 La. 
Ann. 158; Fowler v. Stevens, 29 
La. Ann. 353; Dalton vy. Viosca, 22 La. 
Ann. 251; Betat v. Mougin, 17 La. 
Ann, 289; McQueen vy. Sandel, 15 La. 
Ann. 140; Dubose v. Carroll Parish 
Levee Com’rs, 11 La. Ann. 165; Web- 
ster v. Smith, 6 La. Ann. 719; Taylor 
v. Normand, 12 Rob. 240; Kreeutler v. 
U. S. Bank, 11 Rob. 2138, 12 Rob. 456; 
Erwin v. Bissell, 17 La. 92; Peire v. 
Martin, 14 La. 64; Fuqua v. Couvil- 
lion, 5 La. A. 452. 

Me.—Barnes v. Taylor, 29 Me. 514. 

Md.—Scanlon v. Walshe, 81 Md. 118, 
31 A 498, 48 AmSR 488; Mobberly v. 
Mobberly, 60 Md. 376; Armstrong v. 
Fahnestock, 19 Md. 58; Ridgely v. 
Bond, 18 Md. 4383. 

Mass.—Harvey v. Crooker, 166 NE 
828; Sullivan v. Ashfield, 227 Mass. 
24, 116 NE 565; Morton v. Clark, 181 
Mass. 134, 63 NE 409; Washburn 
Crosby Co. v. Boston, ete., R. Co., 180 
Mass. 252, 62 NE 590; Snowling v. 
Plummer Granite Co., 108 Mass. 100; 
Boston Acid Mfg. Co. v. Moring, 15 
Gray 211; Tyler v. Mather, 9 Gray 
177; Rundlett v, Weeber, 3 Gray 263. 

Mich.—Morrison v. Reynolds, 224 
Mich. 61, 194 NW 545; Cunningham 
v. Hawkins, 163 Mich. 317, 128 NW 
223; Long v. Schroeder, 162 Mich. 
690, 127 NW 811; Carver v. Detroit, 
ete., Plank-Road Co., 126 Mich. 458, 
85 NW 1082; Wiesinger v.. Benton 
Harbor First Nat. Bank, 106 Mich. 
291, 64 NW 59. 

Minn.—Reagan vy. Philadelphia L. 
Ins. Co., 165 Minn. 186, 206 NW 162; 
Cobel v. Hartford F. Ins. Co., 154 
Minn. 233, 191 NW 592; Wadsworth 
v. Walsh, 128 Minn. 241, 150 NW 
$70; Behrens v, Kruse, 121 Minn. 90, 
140 NW 339; Reilly v. Bader, 46 
Minn. 212, 48 NW 909; Bean _ v. 
Schmidt, 43 Minn. 505, 46 NW 72. 

Miss.—Anderson v. Anderson, 147 
Miss. 515, 112 S 603; Torre v. Jeanin, 
76 Miss. 898, 25 S 860; Parkhurst v. 
McGraw, 24 Miss. 134. 

Mo.—Richards v. Johnson, 261 SW 
53; Walsh v. Walsh, 285 Mo. 181, 
226 SW 236; Petrie v. Reynolds, 219 
SW 934; Beheret -v. Myers, 240 Mo. 58, 
144 SW 824; Oglesby v. Missouri Pac. 
COM LDOe MONtLOincod DSVe. Oo OL 
SW 758; Knoop y. Kelsey, 102 Mo. 
291, 14 SW 110, 22 AmSR 777; Cole 
County v. Madden, 91 Mo. 585, 4 SW 
397; Wilson v. Albert, 89 Mo. 5387, 
1SW 209; Weil v. Posten, 77 Mo. 284; 
Kuhn v. Weil, 73 Mo. 213; Donnan 
v. Intelligencer Printing, etc., Co., 
70 Mo. 168; Chapman v. Callahan, 
66 Mo. 299; Capital Bank v. Arm- 
strong, 62 Mo. 59; Bruce v. Sims, 34 
Mo. 246; ‘Kelley v. Briggs, (A.) 290 
SW 105; Whitmire v. Lawrence, etc., 
Counties Mut. Ben. Assoc., (A.) 286 
SwW 842; H. B. McCray Lumber Co. v. 
Standard Constr. Co., (A.) 285 SW 
104; Williams v. Western Union Tel. 
Co., 218 Mo. A. 364, 275 SW 570; 
Leavel yv. Johnston, 209 Mo. A. 197, 
'232 SW 1064; Donk Bros. Coal, etc., 
Co, -v. Smith, (A.)° 221 SW 410; °Her- 
gusson v. Comfort, 194 Mo. A. 423, 
184 SW ‘1192; Mergenthaler Lino- 
type Co. v. Hays, (A.) 181 SW 1183 
{quash 271 Mo. 475, 196 SW 1132]; 
Dearborn Canning Co. vy. Kansas City 
etc., R. Co., 188 Mo. A. 208, 175 SW 
23% Williams v. St. Joseph, 166 Mo. 
A. 299, 148 SW 459; Atwater v. A. 
G. Edwards Brokerage Co., 147 Mo. 
A. 436, 126 SW 823; Cousins v. Bow- 
ling, 100 Mo. A. 452, 74 SW 168; 
Bushnell v. Farmers’ Mut. Ins. Co., 
91 Mo. A. 523; McAdow vy. Miltenber- 
ger, 75 Mo. A. 346. 

‘Mont.—Gilna v. Barker, 78 Mont. 
$57, 254 P 174; Becker v. Chapple, 72 
Mont. SOs 232'P 538; Weatherman v. 
Reid, 62 Mont. 522, 205 P 251; Wulf 
¥, Manuel, 9 Mont. 276, 279, 386, 23 

3. 


PLEADING 


Nebr.—Finegold v. Union Outfit- 
ting Co., 110 Nebr. 202, 193 NW 331; 
Faulkner v. Gilbert, 61 Nebr. 602, 
85 NW 843; Knight v. Finney, 59 
Nebr. 274, 80 NW 912; Bradfield v. 
Sewall, 58 Nebr. 637, 79 NW _ 615; 
Troup v. Horbach, 53 Nebr. 795, 74 
NW 326; Foley v. Holtry, 41 Nebr. 
563, 59 NW 781. 

Nev.—Kingsbury v. Copren, 43 Nev. 
448, 187 P 728, 189 P 676; Sweeney 
Vv. Sweeney, 42° Nev. 431, 179 PB 638; 
Alexander v, Archer, 21 Nev. 22, 24 
PE Sise 

N. J.—Endicott-Johnson Corp. v. 
Binder, 101 N. J. Li. 122, 127 A 166; 
Schenck v. Schenck, 10 N. J. L. 276; 
McGee v. Smith, 16 N. J. Eq. 462; 
ae v. Ridgway, 11 N. J. Eq. 


N. M.—Conklin v. Cunningham, 7 
N. a 445, 38 P 170. 

N. Y.—Lang v. Stringer, 144 N. Y. 
275, 39 NE 3638; Ferris v. Hard, 135 
Ne 6Y4 1 354, 2322 NE 129s) Quimby ev. 
Carhart, 133) NY 579% 30 NEE 972; 
Holmes v. Jones, 121 N. Y. 461, 24 
NE 701; Commercial Bank v. Pfeif- 
fer, LO8°N. Y.242. 15 NE 311; Potter 
v. Smith, 70 N. Y. 299; Fairchild v. 
Fairchild, 64 N. Y. 471 [aff 5 Hun 
407]; Van Dyke v. Maguire, 57 N. Y. 
429; Cook v. Barr, 44 N. Y. 156; Paige 
v... Willett, 38 N.-Y< 28; . Kuester, v. 
Paige Sales Co., 209 App. Div. 294, 204 
NYS 547; Harris v. Eakins, 201 App. 
Div. 257, 194 NYS 187; Kelly v. St. 
Michael’s Roman Catholic Church, 
148 App. Div. 767, 133 NYS 328; Mc- 
Kee v. Bernheim, 130 App. Div. 424, 
114 NYS 1080 [aff 198 N. Y. 575 mem, 
92 NE 1091 mem]; Prince v. Schlesin- 
ger, 116 App. -.Div. 500, 101 NYS 
1031 [aff 190 N. Y. 546 mem, 83 NE 
1139 mem]; Pennacchio v. Greco, 107 
App. Div. 225, 194 NYS 1061; Rosen- 
thal v. Rudnick, 65 App. Div. 519, 72 
NYS 804; Ballou v. Parsons, 11 Hun, 
602; Hunt v. Mitchell, 1 Hun 621; 
Sheppard v. Hamilton, 29 Barb. 156; 
Woodruff v. Cook, 25 Barb. 505; Van 
Orman v. Phelps, 9 Barb. 500; Simis 
v. Davidson, 54 N. Y. Super. 235; 
Donovan v. New York Bd. of Educa- 
tion, 44 N. Y. Super. 53, 55 HowPr 
17635 Bruce’ v.. Kelly; 39. N. Y. Super: 
27; Crosbie v. Leary, 19 N. Y. Super. 
312; Wolins v. Wilmerding, 102 Misc. 
667, 169 NYS 594 [aff 184 App. Div. 
936 mem, 170 NYS 1119 mem]; Bader 
v. New York, 51 Misc. 358, 101 NYS 


351; Cunningham vy. Trolan, 37 Misc. 
822, 76 NYS 890; Hong Sing v. Wolf 
Fein, 33 Misc. 608, 67 NYS 1109; 


Stoddard v. Winter Realties, Inc., 179 
NYS 741; Mattey Constr. Co. v. The 
Junetion, Ine 170 NYS) 35> Babb eve 
Elsinger, 147 NYS 98; Stuyvesant v. 
Grissler, 12 AbbPrNS 6; Ayres v. 
Scribner, 17 Wend. 407. 

N. C.—Roe v. Journegan, 175 N. C. 
261, 95 SE 495; Hunter v. West, 172 
N. C. 160, 90 SE 130; Matthews v. Pe- 
terson, 152 N. C. 168, 67 SE 340; 
Jenkins Bros. Shoe Co. v. Renfrow, 
151 N. C. 323, 66 SE 212, 25 LRANS 
237; Barden v. Hornthal, 151° N. C. 
8, 65 SE 513; Henning v: Warner, 
109 N. C. 406, 14 SE 317; Brooks v. 
Brooks, 90 N. GC. 142; Grant v. Burg- 
Wi VAIO cuyNe er Oo ‘Statesville Bank 
Vaneiinixens a Com UN.» Caoitm evan) ive 
Raleigh State Nat. Bank, 77 N. C. 
Lo sear dy. Viec Walliams; .s3)- oN ce. 
499: Pass v. Lea, 32 N. C. 410. 

Oh.—Kiser v. Logan County, 85 
Oh. St. 129, 135, 97 NE 52, 39 LRANS 
1029 [cit Cye]; Peckham Iron Co. v. 


Harper, 41 Oh. St. 100; Morton v. 
Outland, 18 Oh. St. 383; Carlisle v. 
Foster, 10 Oh. St. 198; Wallace v. 
McMicken, 2 Disn. 564; Fisher v. 


Tryon, 15 Oh, Cir, Ct 541, 8 Oh. Cir. 
Dec. 556. 

Okl.—Miller v. Gregory, 132 Okl. 
48, 269 P 302; Commercial Nat. Bank 
v. Ahrens, 117 Okl. 65, 245 P 557; 
Kenyon v. Perry, 113 Okl. 188, 240 
P. 702; Brown vy. Hartford F. Ins. 
Co., 108 Ok]. 90, 234 P 352; Buchannan 
County Bank v. Priestly, 87 Okl. 62, 
209 P 412; Wilkinson v. Stone, 82 
Okl. 296, 200 P 196; Lee v. Little, 84 
Okl. 168, 197 P 449; St. Louis, etc., 
R. Co. v. Zickafoose, 39 Okl. 302, 135 
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P 406; Myers v. Perry First Presb. 
Church, 11 Okl. 544, 69 P 874. 
lds v. Von der Hellen, 127 

Or. 276, 26822) 907,200 P49 teed. 
Struntz Planing Mill COrRV. Paget, 123 
Or. 651, 263 P 389, 262 P 268; Osburn 
v. De Force, 122 Or. 36.0, 257 P 685, 
258 P 823; Macleay v. Cooper, 121 Or. 
227, 252 P 954; Campbell v. South- 
ern Pac.. Co.,. 120 Or. 122, 250 P 622; 
Warner v. Synnes, 114 Or. 451, 235 
P 305, 230 P 362,44 ALR 904; Hodler 
v. Hodler, 95 Or. 180, 185 P 241, 187 
P 604; Grants Pass Hardware Co. v. 
Calvert, 71 Or. 103, 142 P 569; Hol- 
land v. Rhoades, 56 Or. 206, 106 P 
779; La Follett v. Mitchell, 42 Or. 
465, 69 P 916, 95 AmSR 780. 

Pa.—Riley v. Pittston Coal Min. 
Co., 224 Pa. 633, 73 A 944; Youghio- 
gheny River Coal Co. vy. Hopkins, 198 
Pa. 348, 48 A 19; Garber v. Doerson, 
Ti? Pai 162, 111A. 7773 Baylor vy. Park- 
hurst; ii-Pal 1977 - Walls’-v., Kane, -2 
Grant 60; Spaulding v. Eimers, 3 
Pittsb. 306. 

Philippine.-—McDaniel v. Apacible, 
44 + pi ppene 248. 

R. I.—Wells v. Great Eastern Cas- 


ualty Cos. 40.) Rit Peo 205 A O01 eA Ge 
Sprague v. Sea View R. Co., T2 A 994, 
72 A 818. 


S. C.—Conner v. Grand Lodge of 
Pythias, 107 S. C. 308, 92-SE 1032; 
Tant v. Guess, 37 S. C. 489, 16 SH 
472; Stepp v. National Life, etc., 
Assoc., 37 8. C. 417, 16 SE 134; Tomp- 
Hay v. Augusta, etc., R. Co., (Di Siee 

S. D.—Larsen v. Equitable L. As- 
sur. Soc., 220 NW 466, 52 S. D. 264, 
217 NW 184; Leggett v. Moore, 36 — 
D. 288, 154 NW 804; Gallup v. Chel- 
sea State Bank, 35 $22. 367, 152 NW 
338; Kime v. Edgemont Bank, 22 S. 
De 63052119. NW 310035- =Je abe Case 
Threshing Mach. Co. v. Pederson, 6 
S. D. 140, 60 NW 747. 

Tenn. —Murray v. Nelson, 145 Tenn. 
459, 2389 SW 764, 21 ALR 1392; Lee 
Wi Security Bank, etc., Co., 124 Tenn. 
582, 139 SW 690; House v. Wakefield, 
2 Coldw. BaD Latimer v. Rogers, 3 
Head 692; Pitts v. Gilliam, 1 Head 
549; Lea v. Maxwell, 1 Head 365; 
Hamilton v. Zimmerman, 5 Sneed 39; 
Taylor: v. Badoux (Ch. A.) 58 Sw 


919. 
Tex.—Hancock vy. Dimon, 17 Tex. 
369; Gersdorff v. Torres, (Commn. 


A.) 293 SW 560 [aft (Civ. A.) 287 
SW _ 668]; Texas Pac. Coal, etc., Co. 
v. Crabb, (Commn. A.) 249 Sw 835 
[rev (Civ. A.) 238 SW 279]; Conn v. 
Peavy-Moore Lumber Co., (Civ. A.) 
6 SW (2d) 372; Eastern Texas Elec-> 
tric, Cov. Rhymes, (Civ. A.) 1 SW 


(2d) 688; Allen v. Emery Independ- 
ent School Dist., (Civ. A.) 283 SW 
674; Heid Bros., "Inc. v. Riesto, (Civ. 


A.) 281 SW 688; Underwood v. Hogg, 
CCiyHAR) 261 SW 556; Baker v. Lyons, 
(Civ. A.) 218 SW 1090; Green v. 
Galveston City Co., (Civ. *A.) 191 SW 
182; McCown v. Terrell, 9 Tex. Civ. 
A. 66, 29 SW 484; Hartz v. Owen, 
(Civ. A.) 27 SW 42. 

Utah.—Heywood v. Ogden Motor 
Car Co., 266 P 1040. 

Vt. — Lowell v. Wood, 96 Vt. 218, 118 
A 887; Vermont Marble Co. v. Hast- 
man, 91 Vt. 425, 101 A 151; Holbrook 
Vv. Quinlan, 84 Vt. 411, 80 A 33.9), 

Va.—Lackey Ve Price, 142 Va. 789, 
128 SE 268; Big Vein Pocahontas Co. 
Vv. Browning, 137 Va. 34, 120 SE 247; 
Fauquier bee a We Spilman, 113 Va. 
391, 74 SE 151 

Wash.—Irwin vy. Buffalo Pitts Co., 
39 Wash. 346, 81 P 849; Goldwater v. 
Burnside, 22° Wash. 215, 60 P 409; 
Tingley v. Bellingham Bay Boom Co., 
5 Wash. 644, 32 P 7387, 38 P 1055. 

W. Va.—Clark v. Clark, 70 W. Va. 
428, 74 SE 234. 

Wis.—Dougan Vie I Grell Cor 
174 Wis. 17, 182 NW 350; Tollefson 
Vv. Tollefson, 171 Wis. 149, 176 NW 
879; Seifert v. Mueller, 156 Wis. 629, 
146 NW 787; Wilson v. Groelle, 33 
Wis. +530, 53 NW _ 900; Seymour Vi 
Seymour, 56 Wis. 314, 14 NW 371; 
Denton v. White, 26 Wis. 679; Wanzer 
v. Howland, 10 Wis. 8. 

Wyo.—Pardee v. Kuster, 15 Wye. 
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subsequent trial of the case,®>* or upon the trial of 
It follows that 
subsequently take a position contradictory of, or in- 
consistent with, his pleadings,®® and that the facts 
which are admitted by the pleadings are to be taken 
as true for the purpose of the action.®® 


another action.°* 


PLEADING 


a party cannot 


So, admis- 


sions in the pleadings may render proof of the ad- 


368, 89 P 572, 91 P 836; Nugent v. 
Powell, 4 Wyo. 173, 33 P 23, 62 AmSR 
17,320 LRA’ 199, 

Eng.—Bingham v. Stanley, 2 Q. B. 
117, 42 ECL. '598, 114 Reprint 47; 
Vooght v. Winch, 2B. & Ald. 662, 106 
Reprint 507; Needham v. Fraser, 1 
Cy BUNS 5- 50 ECL 815, 135 Reprint 
764; Lloyd v., Walkey, 9 Ce P. TTL, 
38 ECL 446, 173 Reprint 1047; Guy 
Ve Gregory, 9) CC. & \P. 584, 38 ECL 
342, 173 Reprint 966; Boileau v. Rut- 
Tiny 42 ee xchi W665; 154 Reprint 657; 
Bonzi v. Stewart, 4 M. & G. 295, 43 
BCL 158, 134 Reprint 121; Bdmunds 
y. Groves, 2M. & W. 642, 150 Reprint 


“Admissions in pleadings filed in 
a cause are taken as true against the 
pleader on the theory that they are 
admissions in writings.” Pullin v. 
Rensselaer First Nat. Bank, 86 Ind. 
AG 473; S58 NB 57/9, “580. 

fa] Bill of particulars.—Order of 
Railway Conductors v. Jones, 78 Colo. 
80, 239 P 882; Mazzotta v. Bornstein, 
104 Conn. 430, 133 A 677; Feldman Vv. 
Old Dominion SS. Co., 107 Misc. 221, 
176 NYS 1838. 

56. See Evidence § 373. 

57. See Evidence § 3874 et seq. 

Estoppel by pleadings and other 
erat admissions see Estoppel § 


58. U. S.—Axelrod v. Osage Oil, 
eters, (Coy 220 TESS (2d)) 712s" WWarg inte, 
Shipbuilding Corp. v. U. S. Shipping 
Bd. Emergency Fleet Corp., 292°Fed. 


440. 

Ark.—Rudolph v. Kelly,' 144 Ark. 
296, 222 SW 42. 

Cal.—Coulter Dry Goods Co. v. 


Wentworth, 171 Cal. 500, 153 P 939; 
Tennant v. Wilde, (A.) 277 P 187. 


Fla.—J. W. McWilliams Co. v. 
Travers, 96 Fla. 203, 118 S 54: 

Ill.—Leuer v. Kunz, 274 Ill. 5238, 
113 NE 878; Barnes v. Divernon 
PEAT ee OLS te mN Ons hy ure Lee Ll tie, ©1210, be Gib 
NE 1124. 

Iowa.—Scott v. Scott, 162 Iowa 
261, 143 NW 11038. 


Kan.—Bonesteel v. White, 127 Kan. 
Stora ban Oo. 

Ky.—Elkhorn Coal Corp. v. Bum- 
pass, 195 Ky. 453, 243 SW 382; Martin 
v. Turner, 115 SW 833. 

La.—Toledo Bridge, etc., Co. v. Jef- 
fris, 141 La. 168, 74 S. 893; Shea v. 
New Orleans Sewerage, etc., Bd., 124 
La. 299, 50 S 166; Fluker’s Succe., 32 


La. Ann. 292. 
Mass.—Washburn Crosby Co. v. 
Boston, ete., R. Co., 180 Mass. 252, 


62 NE 590. 

Minn.—Reilly v. Bader, 
212, 48 NW 909. 

Mo.—Berry v. Equitable F. & M. 
Ins,Co., 31%, Moz, 1119,.,.298) Sw 63 
[certified (A.) 263 SW 884]; Boyajian 
v. Reinheimer, 250 SW 364; Lilly v. 
Menke, 143 Mo. 137, 44 SW 730; Welch 
yv. Fraternal Aid Union, 214 Mo. A. 
443, 253 SW 187; Hayden v. Amer- 
ican Cent. Ins. Co., (A.) 221 SW 437; 
J. R. Watkins Medical Co. v. Hollo- 
way, (A.) 181 SW 602; Melcher v. 
Freehold Inv. Co., 189 Mo. A, 170, 174 
SW 455; Quinn vy. American Bank- 
ers’ Assur. Co., 183 Mo. A. 8, 165 SW 
823; Williams v. Chicago, etc., RCo; 
169 Mo. A. 468, 155 SW 64. 

Mont.—Edenfield Vv. (Cio VarSeal ion 
83 Mont. 49, 270 P 642; Willoburn 
Ranch Co. v. Yegen, 49 Mont. 101, 140 


P23 t. 
N. M.—Home Sav. Bank v. Wood- 
muff, 14 Ni. M. 502,) 94° P4957: 
N. Y.—Saltus v. Belford Go., 4133 
Ne vi 499,532 9° NE). 518) Daylor uv, 
Nichols, 184 App. Div. 782, 119 NYS 


46 Minn. 


919; Prince v. Schlesinger, 116 APD. 
Div. 500, 101 NYS 1031 [aff 190 N. 
546 mem, 83 NE 1130 mem]; Ser: 
man v. New York Nat. City Bank, 
133 Mise. 201, °232 NYS 339; Schrey- 
er v. Schreyer, 43 Misc. 520, 89 NYS 
508 [aff 101 App. Div. 456, 91 NYS 
1065 (aff 182 N. Y. 555 mem, 75 NE 
1134 mem)]; Northern Bank v. Low- 
enstein, 150 NYS 686; Gates v. Dun- 
don, 19 NYS 390; Ayres v. Scribner, 
17 Wend. 407. 

NC Tilley val Norfolk, 6te:,. 
Co., 162 N. C. 37, 77 SE 994; Jenkins 
Bros. Shoe Co. v. Renfrow, 151 N. C. 
323, 66 SE 212, 25 LRANS 231; Hen- 
ning Vv. Warner, 109 N. C. 406, 14 SE 
7: 

SEN irae yao v. Outland, 18 Oh. St. 
oOo. 

Okl.—Herbert v. Wagg, 27 Okl. 674, 
AT FRPP. 209, 

Or.—Hall v. Dartt, 62 Or. 97, 122 
P' 898. 

Tex.—Texas, etc., R. Co. v. Rooks, 
(Commn. A.) 292 SW 536, 293 SW 
554 [aff (Civ. A.) 283 SW 622]; Lang- 
ston vy. Robinson, (Civ. A.) 253 SW 
654; Gutierrez v. Cuellar, (Civ. A.) 
236 SW 497; Lipper v. McClain, (Civ. 
A.) 223 sw 349; Johnson vy. John- 
sen, (Civ, 2A) 191 SW 366; Young- 
berg v. El Paso Brick Co., (Civ. A.) 
155°SW, 715. 

Utah.—Heywood v. Ogden Motor 
Car Co., 266 P 1040; Public Utilities 
Commn. v. Jones, 54 Utah 111, 179 
P 745; Hague v. Juab County Mill, 
ete., Co., 37 Utah 290, 107 P 249. 

Vt.—Davis v. Union Meeting House 
Soc., 93 Vt. 520, 108 A 704. 

Va.— Bliss v. Spencer, 125 Va. 36, 
99 ‘SH 5938, 5 ALR 619; Colley y. Sum- 
mers Parrott Hardware Co., 119 Va. 
439, 89 SE 906, AnnCas1917D 375. 

Wash.—Hudson vy. Pacific Truck, 
SUCH HO. oe aos 

Wyo.—State v. Schnitger, 16 Wyo. 
479595 YP698: 

[a] Positions must be inconsist- 
ent.—Bracken vy. Dinning, 140 Ky. 
348, 131 SW 19; Church v. Clapp, 47 
Mich. 257,10 NW 362. 

59. U. S.—Clark-Montana Realty 
a v. Butte, etc., Copper Co., 233 Fed. 

Colo.—Benford v. Yokey, 63 Colo. 
96, 164 P 725; Dodge v. Chambers, 
43 Colo. 366, 96 P 178; Crater v. Mc- 
Cormick, 4 Colo. 196. 

Iowa.—Benton vy. Dumbarton Realty 
Co., 161 Iowa 600, 143 NW 586. 

Ky.—Barbour v. Whitlock, 4 T. B. 
Mon. 180; Payne v. Hardesty, 14 SW 
348, 12 KyL 336. 

Mich.—Candler v. Stange, 53 Mich. 
479, 19 NW 154. 


Mo.—Boyajian v. Reinheimer, 250 
SW 364 [aff (A.) 229 SW 441]. 
N. J.—Sooy v. Henkelman, 104 N. 
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N. Y.—Thompson v. Postal L. Ins. 
Co., 226 N. Y.. 363, 123 NE 750; Dun- 
han v. Cudlipp, 94 N. Y. 129; Smith 
v. Smith, 60 N. Y. 161; Contractors’ 
Supply Co. v. New York, 153 App. 
Div. 60, 138 NYS 242. 

Os. 


N. C.—State v. Martin, 
401, 182 SE 14. 

Oh.—Scovanner v. Toelke, 119 Oh. 
St. 256, 1638 NE 4938. 

Okl.—Wilkinson vy. Stone, 82 Okl. 
296) 200 Py196: 

Or.—MclIntosh vy. Schops, 92 Or. 307, 
180 P 593; Miller v. Head Camp, 45 
OT DIZ Wiig Oon 

Pa.—Gurdus v. Philadelphia Nat. 
pe 2738.Pa, 110, 116 A 672, 23 ALR 


Philippine.—McDaniel y. Apacible, 
44 Philippine 248. 
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mitted facts unnecessary,®® or render proof contra- 
dicting them inadmissible,°t and if countervailing 
evidence, either through inadvertence or the tacit 
consent of the parties, is admitted it is entitled to 
no consideration.®? 
may support a verdict in conformity therewith,°* or 


The admissions in a pleading 


Tex.—Gillean y. Bennett, (Civ. A.) 
264 SW 229. 

Utah.—Sutton v. Otis El. Co., 68 
Utah 85, 249 P 4387. 

Vt.—Barber v. Chase, 143 A 302. 

Wis.—Savich v. Hines, 174 Wis. 
181, 182 NW 924; Wanzer v. How- 
land, 10 Wis. 8. 

[a] Rule applied.—Evidence will 
not be received upon the trial sus- 
taining or controverting a fact ad- 
mitted by the pleadings, where the 
establishment of such fact, but for 
the admission, would require proof 
of the existence or nonexistence of 
some other fact of which the court 
has no constructive knowledge. Tre- 
panier v. Toledo, ete., R. Co., 102 Oh. 
St. 69, 130 NE 558. 

[b] Facts admitted are equivalent 
to findings.—Miller v. Head Camp, 45 
Ons 192 ils eos 

[ec] It is for the purposes of the 
trial only that the allegations of a 
pleading are conclusively true as 
against the party making them. Eth- 
euides V. Davis; dd) N.C. 29235 sys 

[d] For example, where plaintiff's 
pleadings admit a payment, it is un- 
necessary for defendant to plead pay- 
ment. Rutherford vy. Gaines, 103 
Tex. 263, 126 SW 261 [mod (Civ. A.) 
118 SW 866]. 

Adherence on appeal or error to 
facts admitted below see Appeal and 
Error § 629. 

60. Cal.—Western Impl. Co. v. 
Blodgett, 24 Cal. A. 19, 140 P 38. 

Ky.—Nolan Vv. Jeffries, 196 Ky. 691, 
245 SW 273. 

Mo.—Smith v. Vickery, 235 Mo. 413, 
138 SW 502. 

N. Y.—Tisdale v. Delaware, etce., 
Canal. Co., 116°N..¥. 416, 22 NE 700; 
Feldman v. Old Dominion SS. Co., 
107 Misc. 221, 176 NYS 183; William 
Knabe, ete., Mfg. Co: Vv. Dinwiddie, 116. 
NYS 716. 

“Wash.—Nelson vy. Davenport, 108 
Wash. 2595) 1835 P1328 

Judgment on admissions in plead- 
ing see infra § 952. 

61. Cal.—Horn y. Martinho, 7 Cal. 
A. 204, 94 P 79. 

Ill.—-Mueller v. Hayes, 321 Ill. 275, 
151 NE 874. 

(A.) 2 SW 


Mo.—Hsty v. Walker, 
(2a) 744; Otrich v. St. Louis, ete., R. 
Co., 154 Mo. A. 420, 134-SW_ 665 

ot 444, 144 SW 


Lihastarrtet 164 Mo. 

N. M.—Rarey v. McAdoo, 28 N. M. 
14, 205 P 731; Enderstein v. Atchi- 
ay CLGrmty Co., 21 N. M. 548, 157 P 


N. Y.—Hutchins v. Hutchins, 98 N. 
Y. 56; Scholey v. Mumford, ne INBYN GS 
521; ‘Sims v. Farson, 162 "AD p. Div. 
426, 147 NYS 769 [att 220 N- Y. GLO 
mem, 116 NE 1075 mem]. 


Pa al Valley Mut: 
F. Ins. Co., 268 Pa. 333, 112 A 140. 
R. I.—Messler v. "Williamsburg 


ray E. Ins. (Co. 1420 Red. + 460se Osun 


Wis.—Savich v. Hines, 174 Wis. 181, 
182 NW 924. 

62. Jones v. Morehead, 1 Wall. (U. 
S.) 155, 17 L. ed. 662; Horan v. Has- 
torf, 233 Nw UY: 2 49:08 120 NE 58; Pot- 
Lerever Smiths, “OmIN. aye coo Paige Vv. 
Willet, 38 N. Y. 28; Pennacchio Vv. 
Cea 107 App. Div. 225, 94 NYS 

63. Pickerill v. Home Realty Co.,. 
79 Ind. A. 447, 136 NE 850; Dunham 
Concentrator, ete., Co. v. Swan Mach. 
Comms Mow Ax 396, 172 SW 1196; 
Brown vy. Hartford F. insy Cor, 108 
Okl. 90, 234 P 352; Jahns v. Clark, 
138 Wash. 288, 244 P 729. 


For sater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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make a case for the jury,** or invalidate a verdict*® 
or a finding®® which contradicts them. 

The rule precluding a party 
from contradicting the allegations of his own plead- 
ing prevents him from contradicting his allegations 
Where exclusive jurisdic- 
tion of the subject matter of the controversy is in a 


Jurisdictional facts. 


of jurisdictional facts.§7 


particular court, a defendant in an 


another court cannot by his admissions be precluded 
from showing the facts where the result otherwise 
would be to oust the proper court of its jurisdiction.*®® 


Enforcement of illegal contract. 
eluding a party who has assumed a 


tion in a judicial proceeding from subsequently as- 
suming an inconsistent position to the prejudice of 
the adverse party will not be applied to permit the 


enforcement of an illegal contract.%® 


[§ 122] 2. Admissions in Separate Counts or 
While the party should be bound by the al- 
legations of his pleadings deliberately made and can- 
not be allowed to obtain benefits from contradictory 


Pleas. 


and inconsistent allegations therein 
are made in separate counts,’° the 


64. Ottumwa Nat. Bank v. Starns, 
202 Iowa 412, 210 NW 455; Russell 
v. Dilley, 177 Iowa 522, 159 NW 189. 

65. Order of Railway Conductors 
v. Jones, 78 Colo. 80, 239 P 882; Stone 
-v. Johnson, 33 Ga. A. 486, 126 SE 847; 
New Zealand F. Ins. Co. v. Brewer, 
29 Ga. A. 773; 116 SE 922; Van Dyke 
v. Maguire, 57 N. Y. 429. 

66. Cal.—Hibernia Sav., etce., Soc. 
v. Dickinson, 167 Cal. 616, 140 P 265. 

Colo.—Order of Railway Conduc- 
tors v. Jones, 78 Colo. 80, 239 P 882; 
maa v. Agnes, 67 Colo. 81, 185 P 

Conn.—Wood vy. Smith, 98 Conn. 
Zoo, 118) ACR ST. 

Mo.—Grier v. Strother, 153 Mo. A. 
292,133 SW 404. 

___N. Y.—B. Klein, Inc. v. Henrichsen, 
164 NYS 55. 

67. State v. Judges Ct. of App., 34 
La. Ann. 1220; Wanzer v. Howland, 10 
IWASEE RE 2 

68. Rolfe v. Atkinson, 259 Mass. 76, 
156 NE 51. 

[a] For example, where the set- 
tlement of an estate of a deceased 
person is under the exclusive juris- 
diction of a probate court and a court 
of equity will not act with respect 
to the administration of such estates, 
a defendant, by alleging in his answer 
that he purchased the property in 
controversy from the daughter of a 
decedent, who was the owner of the 
property, is not precluded from as- 
serting in defense that title is in the 
administrators of decedent. Rolfe 
vy. Atkinson, 259 Mass. 76, 156 NE 51. 

69. Boyett v. Standard Chemical, 
etc., Co., 146 Ala. 554, 41 S 756. 

[a] Rule applied.—Defendant’s ad- 
mission that she held stock as secu- 
rity for a debt of deceased does not 
estop her to plead that transfer to 
her was in fraud of creditors. South- 
worth y. Huffaker, 79 Colo. 364, 246 
P 261. 


70. Losch v. Pickett, 36 Kan. 216, 
12° P 322. 
{a] Credits admitted.—Where the 


same note is declared on in two counts 
in one of which certain credits are 
admitted, plaintiff cannot take advan- 
tage of the failure of defendant to 
interpose a plea of payment as de- 
priving him of the payments which 
plaintiff admits. Montgomery Bank, 
ate., Co. v. Kelly, 202 Ala. 656, 81S 
612. 

71. Morris v. Henderson, 37 Miss. 
492; Hall v. Clement, 41 N. H. 166; 
Kimball v. Bellows, 13 N. H. 58; 
Starkweather v. Kittle, 17 Wend. (N. 
Y.) 20; Harington v. Macmorris, 5 
Taunt... 228, 1 HCL 123, 128 Reprint 
675; Gould v. Oliver, 2 M. & G. 208, 
40 ECL 565, 133 Reprint 723; Stracey 
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action begun in 


The rule pre- 


particular posi- | lied Upon. 
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that, where there are several counts in the same dec- 
laration,*! or a variety of pleas,’? an allegation in 
one count or plea cannot be insisted upon by the ad- 
verse party as an admission of a fact for a purpose 
distinct from the proof of such count or plea. 
Under a statute providing that statements in the 
pleadings shall not be evidence at the trial,** the al- 
legations in one count of a declaration’+ or in a dis- 
tinet defense set up in the answer*® are not conclu- 
sive against the pleader upon the trial of the issue 
raised upon another count or defense. 

[§ 123] 38. Admissions Controverted or Not Re- 
A party cannot take advantage of an 
admission of the adverse party as conclusive where 
he has denied the truth of such admission,‘® or where, 
instead of relying upon it, he has introduced evi- 


dence as to the fact;77 but the fact that his evidence 


, although they 
general rule is 


v. Blake, 1 M. & W. 168, 150 Reprint 
392. But see Cilley v. Jenness, 2 N. 
H. 87 (where it was held that a plain- 
tiff by an admission in one count that 
certain property had been returned 
to him was estopped to claim under 
another count that it had not been 
returned). 

[a] Under a rule of court permit- 
ting a pleader in separate counts to 
allege facts inconsistent with other 
counts, a charge in one count cannot 
be taken as an admission against the 
charge in another count. Robertson 
v. United Fuel, etc., Co., 218 Mich. 271, 
ee NW 300. 

2. 


Henderson, 37 Miss. 492; Vv. 
Clement, 41 N. H. 166; Kimball v. 
Bellows, 13 N. H. 58; Starkweather 
v. Kittle, 17 Wend. (N. Y.) 20; But 
see Chapman v. Sloan, 2 N. H. 464 
(holding that two pleas will not be 
permitted where one expressly ad- 
mits what the other denies, unless 
both appear necessary to the merits 
of the defense). 
73. See statutory provisions. 


74. Blackington y. Johnson, 126 
Mass. 21. 

75. Lyons v. Ward, 124 Mass. 364. 

76. Cal.—Elliott  v. Merchants’ 
Ben SECS meCO ot Cale At OO Gur lez 


Colo.—Groth v. Kersting, 23 Colo. 
eles, CIV 2 2) Tan 

Minn.—Burghart v. Sausele, 169 
Minn. 132, 210 NW 869; Goldman v. 
Weisman, 123 Minn. 370, 143 NW 983; 
Mosness v. German-American Ins. 
Co., 50 Minn. 341, 52 NW 932. 

Mont.—Mantle v. White, 47 Mont. 
234,132) P22. 

N. Y.—Oneida Steel Pulley Co. v. 
New York Leather Belting Co., 120 
App. Div. 625, 105° NYS 534°" Wins- 
low v. McCall, 32 Barb. 241; Hurd v. 
Hannibal, ete., R. Co., 18 NYWklyDig 
239; Russell v. Kinney, 1 Sandf. Ch. 
34 


See Dickson v. Dickson, 32 La. Ann. 
272 (plaintiff, whose objection to the 
introduction of evidence to support a 
certain allegation in defendant’s an- 
swer is sustained, cannot afterward 
ask that such allegation be consid- 
ered as involving an admission by 
defendant). 

But see Etheridge v. Davis, 111 N. 
C. 293, 16 SE 232 (where the answer 
of defendant in attachment denies 
ownership of the attached property, 
and the jury find that he is the own- 
er, defendant is not estopped by such 
denial to assert his exemption as to 
such property). 

[a] Denial of knowledge.—Plain- 
tiff is not bound by an allegation in 


as to disputed facets also tends in some degree to prove 
admitted facts does not estop the party from eclaim- 
ing an admission.7& 

[§, 124] 4. Legal Conclusions. 
bound by admissions or averments of legal conelu- 
sions,*® as for example, by an admission as to the 


A party is not 


a complaint shown by the evidence 
as not true, when defendant pleaded 
lack of knowledge thereof. Delaney 
Vege V05¢ Conn. 5575. 1367 A 


[b] Rule applied.—In an action 
against a corporation to recover for 
services and money paid out, admis- 
sions by plaintiff of payments re- 
ceived do not bind him, against the 
findings and judgment, where every 
allegation of the complaint is denied, 
and issue joined thereon. Avery v. 
Chucawalla Dev. Co., 175 Cal. 644, 
166 P 1002. 

77. Cal.—Burr v. Maclay Rancho 
Water .Co.; 160° Cal: 268, 116° BP 715- 
Spiers v. Duane, 54 Cal. 176. 

Md.—Shugars v. Shugars, 105 Md. 


336, 66 A 273. 
Minn.—Searles v. Thompson, 18 
LOG: Ne -Y. 


Minn. 316. 
N. Y.—Case v. Pharis, 
114, 12 NE 431; Knapp v. Simon, 96 
N. Y. 284; Cowing v. Altman, 79 N. 
Y. 167; Vanderbilt v. Schreyer, 21 
Hun 537 [rev on- other grounds 91 
N. Y. 392, 12 AbbNCas 390]; Dress- 
ner _v. Manhattan. Delivery Co., 92 
NYS 800. 

Tex.—Commercial Union Assur. Co. 
v. Gulf Refining’ Co., (Civ. A.) 174 
SW 874. 

[a] For example, w'here, in an ac- 
tion to compel the reéxecution of a 
lost deed, the declaration averred 
that the consideration of the deed 
was a certain sum, but defendants 
averred in their answer and testified 
that the deed was not made for a 
money consideration, plaintiff was 
not estopped from showing that the 
deed was in fact made upon some 
other consideration than that named 
in the declaration. Shugars v. Shug- 
ars, 105 Md. 336, 66 A 2738. 

78. Burr v. Maclay Rancho Water 
Co. 160 Cal. 268," 16" > 75. 

[a] A party does not lose the ben- 
efit of facts admitted in the pleadings 
by the fact that he allows evidence 
to come in and offers contradictory 
evidence which, although having to 
do with the subject matter of the 
admissions, also has reasonable bear- 
ing upon questions which are in is- 


sue, Guiel v. Barnes, 100 Conn. 737, 
125 A 91. 
79. Colo.—Cascade Auto Co. v. 


Petter, 72 Colo. 570, 212 P 823. 

Ga.—McElmurray v. Blodgett, 120: 
Ga. 9, 47 SE 531. 

Ill1.—Mulvey v. Gibbons, 87 Ill. 367. 

Iowa.—Jordan v. Cooley, 199 Iowa 
777, 202 NW 560. 

La.—Continental Supply Co. v. 
Fisher Oil Co., 150 La. 890, 91 S 287; 
Farmers’, etc., Bank v. Davies, 144 
La. 532, 80 S 718; McLain Succ., 141 
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legal effect of a written instrument,®° or by the name 
However, a party may be bound by the 
construction placed by him upon an ambiguous writ- 
An admission of title®* or of own- 
ership** is not an admission of a mere legal conelu- 
So, where both plaintiff and defendant in their 
pleadings have assumed that the entire title to prop- 
erty passed under a sale, they cannot dispute such 
position notwithstanding it is erroneous.*® 

A party is not 
bound by averments or admissions of immaterial 
facts,*° even though immaterial only at the stage of 
Matter which consti- 
tutes mere deseriptio persone does not conclude the 


given it.8+ 
ten agreement.®? 


s10n. 


[§ 125] 5. Immaterial Facts. 


the pleadings when made.§7 


aa ape 
person using it.°§ 


[§ 126] 6. Ignorance, Inadvertence, or Mistake. 
Notwithstanding contrary allegations in his plead- 
ings, a party, where the opposite party has not been 


ia. 376, 75 S 85. 


Mass.—Connecticut Mut. LL. Ins. 
Co. v. Allen, 235 Mass..187, 126 NE 
367; Sullivan v. Fall River, 144 Mass. 


59). 2" NB 553. ‘ 
Bei anager v. Arnold, 32: Mich. 


Mo.—Kelley v. Briggs, (A.) 290 SW 
105; Wayne Tank, etc., Co. v. Quick 
Serv. Laundry Co., (A.) 285 SW 750. 

Nev.—Orr Water Ditch Co. v. Reno 
Daag C©o;,0 19 gNeve 60; 26, P47 2. 

Y.—Chatfield v. Simonson, 92 
N. Ny. 209; Union Bank v. Bush, 36 
INS ¥: 631; Norton v. Coons, 
33; Brewster v. Striker, 2 N. Y. 19, 
5 HowPr 40; Muti v. Hoey, 221 App. 
Div. 688, 224 NYS 662; Bowers v. 
Smith, 5 Silv. Sup. 107, 8 NYS 226; 
International Trust Co. v. Caroline, 
78 Misc. 179, 137 NYS 932; Cutting 
v. Lincoln, 9 AbbPrNS 436. - 

Tenn.—Tate v. Tate, 126 Tenn. 169, 
148 SW 1042; Verhine v. Ragsdale, 96 
Tenn. 532, 35 SW 556. 

Wilewas Downey v. National F. 
Ins. Co., 77 W. Va. 386, 87 SE 487. 

[a] Mere statement that the claim 
was due at a certain time is not bind- 
ing on the pleader, where it appears 
from the facts that the right of ac- 
tion did not accrue until a later date. 
Halden v. Crafts, 4 E. D. Smith (N. 
Y.) 490, 2 AbbPr 301. 

80. McElmurray v. Blodgett, 120 
Ga. 9, 47 SE 531; Jordan v. Cooley, 
199 Iowa 777, 202 NW 560; Thayer 
v. Arnold, 32 Mich. 336. 

[a] Construction of lease.—In an 
action to reform a lease, in which 
complainant dismissed his bill, the 
construction of the lease in the an- 
swer is not conclusive on the latter. 
Siegel v. Colby, 176 Ill. 210, 52 NE 
Sie [att 61 -111.A. 345]. 

Sl: St.) .Joseph,, ete, RR. Co...v. St. 
Louis, etc., R. Co., 135 Mo. 173, 36 SW 
602, 338 LRA 607. 

82. Silvers v. Grossman, 183 Cal. 
696, 192 P 534; McPherson v. Great 
Western Milling Co., 44 Cal. A. 491, 
186 P 803. 


83. Sleeper v. Killion, (Iowa) 157 
NW 226. ; 

84. Wetherbee v. Railroad Lands 
Cow 158 Wea.) 1059. 9S 40. 

85. Louder vy. Hunter, 39 S. D. 206, 
163 NW 686. 

86. U. S.—Owensboro v. Owen 
boro Water Works Co., 243 U. 166, 
37 SCt 322, 61 L. ed. 650; In re Site: 
inger, 14 F. Cas. No. 7,861. 

Ark.—Berg v. Johnson, 


139 Ark. 
243, 218 SW 393, 8 ALR 489. 
Colo.—Fryer v. Breeze, 16 Colo. 3238, 
26 P 817. 
Iowa.—Arrison v. Supreme opel 


M. T., 129 Iowa 303, 105 NW 58 

Ky. ’ “Gentry Vv. McMinnis, 3 ne 
382. 

La.—New Orleans v. Sheppard, 10 
La, Ann. 268. 


Mich.—East Side Trust, ete., Bank 
v. McGinnis, 197 Mich. 4382, 168 NW 
949. 
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Pleadings. 
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misled to his prejudice,®® is not precluded from show- 
ing the facts to be as they really are where his al- 
legations are due to an honest mistake,®° or ignor- 
ance,®! not due to gross negligence,®? as to the facets, 
or where they are due to a clerical error,®? or are in- 
advertently made,®* or are made by an attorney with- 
out the knowledge or consent of the party®® or by 
the attorney’s mistake ;9* and this is especially true 
where the real facts were within the knowledge of 
the adverse party.°* 

[§ 127] 7. Amended, Withdrawn, or Abandoned 
While the evidentiary effect of a plead- 
ing as an admission is not destroyed by the fact that 
the pleading has been withdrawn, stricken out, or 


superseded by amendment,°® allegations in a pleading 


Mont.—State v. Rosebud County 
Fifteenth Judicial Dist. Ct, 73 Mont. 
tore Aa dare a cour (isis 

Nebr.—Foley v. Holtry, 43 Nebr. 
Tt 61 NW 120, 41 Nebr. 563, 59 NW 
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N. Y.—Ferris v. Hard, 135) N.Y. 
354, 32 NE 129. 

Oh.—Crofton v. Cincinnati Bd. of 
Education, 26 Oh. St. 571. 

Pa.—Lash v. Spayd, 141 Pa. 360, 
21 A 641; Harber v. Pennsylvania R. 
Co., 56 Pa. Super. 59; In re Treffei- 
son, 3 Kulp 308. 

“Hstoppels by statements in a 
pleading do not arise except as to 
those matters which are necessarily 
alleged as the basis of the cause of 
action or the defense, and which, if 
put at issue, and proved or disproved, 
would be decisive of the action.” In 
re Kitzinger, 14 F. Cas. No. 7,861. 

[a] Argumentative admission as 
to matters immaterial to and not in 
issue will not operate by way of es- 


toppel. Mason vy. Alston, 9 N. Y. 28, 
59k Aan D515: 
[b] In Missouri (1) the pleader is 


estopped by unnecessary statements 
or averments (Oglesby v. Missouri 
Pac. R. Cos 150 Mo. 137, 37 SW 829, 
51 SW 758; Bruce v. Sims, 34 Mo. 
251), (2) althoug‘h he is not conclud- 
ed by a wholly immaterial allegation 
(Henderson v. Henderson, 55 Mo. 534; 
Ormsby v. A. B. C. Fireproof Ware- 


ones Co., 214 Mo. A. 336, 253 SW 
491). 
87. Foley v. Holtry, 43 Nebr. 133, 


61 NW 120, 41 Nebr. 563, 59 NW 781. 

88. Greig v. Clement, 20 Colo. 167, 
37, P 960; Fryer v. Breeze, 16 Colo. 
323, 26 P 817; Tew v. Wolfsohn, 174 
N. Y. 272, 66 NE 934. 

89. Gillespie v. Gillespie, 159 Ill. 
84, 42 NE 305; Smith v. Cramer, 39 
Iowa 413; Lachman v. Block, 47 La. 
Ann. 505, 17 S 153, 28 LRA 255. 

90. U. S.—Higgins v. California 
Prune, etc., Growers, 282 Fed. 550 
[rev on other grounds 3 F. (2d) 896]. 

La.—Davis v. Welch, 128 La. 785, 
55 S 372; Lachman v. Block, 47 La. 
Ann. 505, 17 S158, 28 LRA 255; Mal- 
lard v. Carpenter,:6 La. Ann. 397. 

N. Y.—Hoover v. Hubbard, 202 N. 
Y. 289, 95 N® 702; Ginsberg v. Sher- 
man, 163 NYS 1058. 

S. C.—Talbert v. Hamlin, 86 S. C. 
523, 68 SE 764. 

Wis.—Brandeis v. Neustadtl, 13 
Wis. 142. 

91. Higgins v. California Prune, 
etc., Growers, 282 Fed. 550 [rev on 
other grounds 3 F. (2d) 896]. 

92. Smith v. Cramer, 39 Iowa 413. 
See Fagan v. ‘Wiley, 49 Or. 480, 90 
P 910 (where the party was held 
bound where ‘he might have had 
knowledge by application for inspec- 
hee of the instrument before plead- 
ing). 

93. McSpadden v. Lusk, (Mo. A.) 
186 SW 781. 


elusive upon the 


which has been superseded by an amended pleading 
and which are not incorporated therein are not con- 
pleader;®® nor are allegations in a 


94. Iowa.—Campbell Vv. Hum- 
Poreye, 202 Iowa 472, 210 NW 558. 
C’—Lockhart v, Ballard, 113 N. 

(Sn 192, 18 SE 341. 
ies enn Smith v. Fowler, 12 Lea 

Tex.—Morse v. Williams, (Civ. A.) 
142 SW 1186. 

Utah.—Winn v. Romney, 63 Utah, 
120, 222 P 709. 

Wash.—McDonald v. McDonald, 119 
Wash. 396, 206 P 23. 

95. Marthinson v. Winyah Lumber 
Co., 125 Fed. 633; Ranken v. Probey, 
136 App. Div. 134, 120 NYS 413; Lov- 
enberg v. Mellen, (Tex. Civ. A.) 144 
SW 317. 

[a] Rule applied.—Where an an- 
swer contained an admission of fact, 
defendant was prima facie charged 
with it; but, where it appeared that 
the admission was made without his 
knowledge or authority and without 
any information which justified it, 
it was prejudicial error to reject ev- 
idence of defendant’s attorney that 
he made it merely as a matter of 
form, without any information that 
the admission was true, but simply 
to raise a legal question which he 
felt must dispose of the case. Rank- 
en v. Probey, 136 App. Div. 134, 120 
NYS 4138. 

96. United Boxboard, ete., Co. v. 
McEwan Bros. Co., (N. ay Ch.) 76 A. 
550; O'Kelly v. Downie, 24 Man. 210, 
17 DomLR 395, 28 WestLR 303, 6 
WestWkly 911. 

97. Brant v. Virginia Coal, etc., 
Co., 93 U. S. 326, 23 L. ed. 927; Hig- 
gins v. California Prune, ete., ‘Grow- 
ers, 282 Fed. 550 [rev on other 
grounds 3 F. (2d) 896]; Watkins. v. 
Cawthon, 33 La. Ann. 1194. 

98. See Evidence § 380. 

99. U. S.—Greenhall v. Carnegie 
Trust: Ca, (ESO. ea 812: 

Cal.—Pfister v. Wade, 69 Cal. 136, 
10 P 369; Mecham v. McKay, 37 Cal. 
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Ga.—Hines v. Duncan, 25 Ga. A. 
712, 104 SE 519. 
ish .—Niblack v. Adler, 209 Ill. A. 

Iowa.—Burns v. Chicago, ete. R. 
Co., 110 Iowa 385, 81 NW 794. 

Kan. —Reemsnyder v. Reemsnyder, 
75 Kan. ,565, 89 P 1014. 

Me.—Knox v. Silloway, 10 Me. 201. 

Mont.—Berne v. Stevens, 67 Mont. 
aba 215 BP 808. 

C.—Cummings v. Hoffman, 113 
N. NG 267, 18 SE 170. 

Okl1. —Republic Nat. Bank v. Oilton 
First State Bank, 110 Okl. 299, 237 P 
578; Letcher v. Maloney, 70 Okl. 65, 
172 P 972; Byers v. Sharp, 49 Ok. 
456, 1538 Pp ile 

Wis.—Lakeside Packing Co. _v. 
Minneapolis, ete., Cogich8 iT Wiss 
350, 2038 NW 334. 

Man.—O’Kelly v. Downie, 24 Man. 
210, 17 DomLR 395, 28 WestLR 303, 
6 WestWkly 911 [rev 15 DomLR 158, 
26 WestLR 418, 5 WestWkly 859. 


Tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 127-128] 


pleading which the party has abandoned,! or which 
has been withdrawn? or stricken out.® 
that a party may, where such an amendment is al- 
lowed,* contradict by amendment allegations in for- 
mer pleadings,® although it has been held that, where 
such allegations are that distinct items of proof ex- 
ist as distinguished from the existence of the ulti- 
mate facts, the party is bound by them notwithstand- 


ing his amendment.® 


1. lowa.—McClure v. Great West- 
ern Acc. Asoc., 141 Iowa 350, 118 NW 
269. 

Kan.—Tredick v. Birrer, 109 Kan. 
488, 200 P 272. 

Mo.—Vanausdol v. Odessa Bank, 
(A.) 5 SW (2d) 109; Cobb v. George 
F. Mosher Real Est. Co.j (A.) 257 
SW 151; Forlow v. Athletic Min., 
6te.,. Co., (A.) 209 SW 117; Hesston 
State Bank vy. Luthy, 155 Mo. A. 363, 
1387 SW 66. 

Mont.—Mahoney v. Butte Hard- 
ware Co., 19 Mont. 377, 48 P 545. 

Tex.—San Antonio Water Supply 
Co. Vv.. Castle, (Civ-—A.) 199-SW -300; 
Wildey Lodge No. 21 I. O. O. F. v. 
Paris, (Civ. A.) 81 SW 99. But see 
Coles v. Perry. 7 Tex. 109 (where a 
defendant has abandoned his pleas 
and files new ones, he is bound- as 
much by the admissions in the aban- 
doned pieas as by those contained in 
the pleas ultimately relied on. 

[a] Rule applied.—In an action 
against a number of defendants as 
partners, one of the defendants filed 
a special plea denying the partner- 
ship and also a plea of the general 
issue with notice of proof of a set-- 
off consisting of an indebtedness on 
account, the heading on the copy of 
the account attached stating the in- 
debtedness to be to defendants as 
copartners under a company name. 

-A motion by such defendant to with- 
draw the plea of set-off was denied. 
It was held that, while the statement 
in the heading of the account, conced- 
ing that the court rightly refused to 
permit it to be withdrawn, was open 
to use as an admission of the part- 
nership, it was not conclusive and 
did not estop defendant from intro- 
ducing evidence in support of his 
special plea that the company was 
a corporation and dealt with plaintiff 
as such. Heisen v. Churchill, 179 
Fed. 828, 103 CCA 320. 

Effect of abandoned demurrer see 
infra § 554. 

2. Sievertsen v. Paxton-Eckman 
Chemical Co., (lowa) 133 NW 744. 

[a] Affidavit—Where after an 
impeaching affidavit has been filed, 
declaring that a deed is a forgery, 
the party becomes satisfied that the 
deed is genuine, he may withdraw 
the impeaching affidavit and there- 
after it will not be inconsistent for 
him to assert any interest which he 
may have by or through such con- 


veyance. Hammond y. Connolly, 63 
Tex. 62. : 

8. Howell v. Garrett, 218 App. 
Dive o22, 218. ,NYS- 301; Wolins. Vv. 


Conrad, 172 NYS 216; Dailey v. Co- 
ker, 33 Tex. 815, 7 AmR 279. Com- 
pare Fite v. Black, 92 Ga. 363, 17 SE 
349 (admissions in an answer may 
be considered notwithstanding it has 
been improperly stricken out). 

{a] Pleading stricken out on mo- 
tion of party relying on its conclu- 
siveness.—A party cannot avail him- 
self of admissions in pleadings 
which have been stricken out on his 
own motion. Dailey v. Coker, 33 Tex. 
815, 7 AmR 279. 

4. Propriety of amendments see 
infra §§ 634, 716. 

5. Cal.—Miles v. “Woodward, 115 
Cal. 308, 46 P 1076; Ralphs v. Hens- 
ler, 114 Cal. 196, 45 P 1062. 

Ga.—Savannah, etc., R. Co. v. Pol- 
lard, 116 Ga. 297, 42 SE 525; Ala- 
bama Midland R. Co. v. Guilford, 114 
Ga. 627, 40 SE 794. 

Iowa.—Renwick First Nat. Bank vy. 
Frank, 203 Iowa 364, 212 NW 705; 
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[§ 128] 8. Construction of Pleadings as to Ad- 
In General. 
tion amounts to an admission is to be determined by 
a fair construction of the pleadings® considered as a 
whole,? and with reference to the context in which 
the allegation oceurs,!® attaching the meaning to the 
words employed which is usually intended by their 
use.14 An admission will not be extended beyond its 


Whether an allega- 


necessary meaning ;!? nor will an allegation be given 


Hayden v. Latch, 191 Iowa 469, 182 
NW 868. 

Kan.—Hoard v. Jones, 119 Kan. 138, 
237 P 888. 
Mass.—Wilson y. Nevers, 20 Pick. 


ony Y.—Houtaling v. Lloyd, 15 NYS 
Okl.—McEachin v. Kinkaid, 99 Okl. 
123),.220) P9511; 
Tex.—Coats v. Elliott, 23 Tex. 606. 
Utah.—Winn v. Romney, 63 Utah 
12077222, PP. 709, 


—™ bw 
(—) 


Wis.—Brandeis v. Neustadtl, 13 
Wis. 142. 
[a] Amendment after reversal.— 


An averment in a petition that de- 
fendant received certain moneys “in 
trust and for the use and benefit of 
plaintiff’ for a specifieed purpose is 
not such an admission as will estop 
plaintiff from amending the plead- 
ings after reversal and proving to 
the contrary on another trial. Iowa 
County v. Huston, 43 Iowa 485. 

[b] An affirmative allegation of 
negligence in one action will not estop 
plaintiff to amend his petition in a 
subsequent action, by alleging his 
ignorance of defendant’s negligence 
until after the institution of the first 
action, and that because of such ig- 
norance he was induced to enter into 
an accord and satisfaction with de- 
fendant. Savannah, etc., R. Co. v. 
Pollard, 116 Ga. 297, 42 SE’ 525. 

6. Johnson v. McGrew, 42 Iowa 
555; Mulligan v. Illinois Cent. R. Co., 
386 Iowa 181, 14 AmR 514. 

7. Form of admissions in answer 
see infra §§ 338-354. 

8. Brown v. Alsop, 152 N. C. 114, 
67 SE 261; Frost v. Cramer, (Tex. 
Civ. A.) 199 SW 838. 

[a] Allegations held not to ad- 
mit.—(1) Absence of insurable inter- 
est. Western Assur. Co. v. Hillyer- 
Deutsch-Jarratt Co. (Tex. Civ. A.) 
167 SW 816. (2) Absence of previ- 
ous cultivation. Bodcaw Lumber Co. 
Vv. Pardee Co 3) La: sAy 162) VE) VAb= 
sence of previous possession. Pardee 
Co. v. Bodcaw Lumber Co., 3 La. A. 
169. (4) Amount of indebtedness. 
Rosenthal v. Rudnick, 65 App. Div. 
519, 72 NYS 804. (5) Assent to as- 
signment for creditors. Maitia v. 
Allied Land, etce., Co., 49 Nev. 451, 
248 P 893. (6) Change of domicile. 
Hayward v. Hayward, 65 Ind. A. 440, 
115 NE 966, 116 NE 746. (7) Condi- 
tion of goods received for shipment. 
Mitchell v. Southern Pac. Co., 105 
Or. 310, 209 P 718. (8) Destination 
of shipment. Schwartz v. Panama R. 
Co., 155 Cal. 742, 103 P 196. (9) Disin- 
corporation of town. Kenney  v. 
Miami Bank, 19 Ariz. 338, 170 P 866. 
(10) Failure to give warning. Be- 
quette v. Pittsburgh Plate Glass Co., 


200 Mo. A. 506, 207 SW 852. (11) Fur- 
nishing of abstract. Frost v. Cramer, 
(Tex. Civ. A.) 199 SW 838. (12) Giv- 


ing of bond as collateral security. 
Wysong v. Meyer, 58 App. Div. 422, 
69 NYS 286. (13) Indebtedness of 
plaintiff to defendant. Cunningham 
v. Colonial, ete., Morty. Co., 57 Kan. 
678, 47 P 830. (14) Joint taking of 
chattels. Livesay v. Denver First 
Nat. Bank, 36 Colo. 526, 86 P 102, 118 
AmSR 120, 6 LRANS 598. (15) 
Knowledge at particular time. Titus 
v. Anaconda Copper Min. Co., 47 
Mont. 583, 133, P 677. (16) Lien for 
pasture. Schmidt v. Newcastle First 
Nat. Bank, 29 Wyo. 260, 212 P 651. 
(17) Making of insurance contract. 
Willis Cab, ete., Co. v. General Acc., 
etc., Corp., Ltd., 136 NYS 100. (18) 


-v. Robertson, 


Notice under Employers’ Liability 
Act. Larson v. Brooklyn Heights R.- 
Co., 184 App. Div. 679, 119 NYS 545 
{aff 202 N. Y. 563 mem, 96 NE 1118 
mem]. (19) Ordinance creating safe- 
ty zones. Rowell v. Eldridge Buick 
Co., 118 Wash. 697, 204 P 772. (20) 
Overdose of laudanum. Carter *ev- 
Standard Acc. Ins. Co., 65’ Utah_ 465, 
238 P 259, 41 ALR 1495. (21) Own- 
ership of property. Carlisle v. Gibbs, 
44 Tex. Civ. A. 189, 98 SW 192. (22) 
Ownership of property by estate. 
Martin v. Boler, 13 La. Ann. 369. 
(23) Payment in full. Breining v. 
Lippincott, 129 Ark. 406, 196 SW 795. 
(24) Persons executing bond. Fidel- 
ity, etc., Co. v. Aultman, 58 Fla. 228, 
50 S 991. (25) Recitals of deeds 
in abstract of title. Kreuger v. Walk- 
er, 80 Iowa 733, 45 NW 871. (26) 
Rendition of judgment. Barnes v. 
Spencer, 79° Or. 205, 153 P47. @7) 
Resale of property by seller. Geor- 
gia Mountain Orchards v. Jones, 33 
Ga. A. 5138, 126 SE 865. (28) Suffi- 
cient compliance with contract. Na- 
tional Oil Refining, etce., Co. v. Pro- 
ducers’ Refining Co., 169 Cal. 740, 147 
PGE se (29) Terms of contract. 
Brown v. Alsop, 152 N. C. 114, 67 SE 
261. (80) Terms of contract of sale. 
Bridge v. Calhoun, 57 Wash. 272, 106 
P 762; (31) Terms of ratification. 
Conlin v. Osborn, 161 Cal. 659, 120 
P 755. (82) Title to property. Nunn 
v. Raby, (Tex. Civ. A.) 158 SW 187. 
(33) Validity of notes. Norton v. 
Wochler, 31 ‘Tex. Cive A. 522, 72 SW. 
1025. (34) Value of property sold. 
Trans-Pecos Land, etc., Co. v. Arno 


Co-ops ‘Irr!, Co., Chex! \Cive AD 230: 
SW 928. 5 
9. Schneider v. Schmidt, 82 N. J. 


Eq. 81, 88 A 179; Smith v. Chapter 
Gen. K. S. J. & M.,- 143 App. Diy. 
532, 128 NYS 288 [reh den 144 App. 
Div. 908 mem, 128 NYS 1146 mem]; 
Grant v. Pratt, 52 App. Div. 540, 65 
NYS 486; Reager v. Chappelear, 104 
Va. 14, 51 SE 170; Allerton v. Aller- 
ton, 133 Wash. 260, 233 P 632. 

[a] Statements in exhibits.—A 
printed statement on the fly leaf of 
a book which is made part of the 
answer, merely to show the charac- 
ter of the work and to enable the 
court to determine other issues, that 
the book is copyrighted, will not pre- 
clude defendant from showing that 
it is not copyrighted. Coffey v. Hend- 
rick, 65 SW 127, 23 KyL 1328. 

10. Connell v. Hogg, 181 Cal. 730, 
186 P 184; Atlanta v. Boyd, 29 Ga. 
A. 74, 114 SE 72; Prager v. Scheff, 
107 Mise. 500, 177 NYS 28. 

11. Florida East Coast R. Co.: v. 
Peters, 80 Fla. 382, 86 S 217. 

[a] Ilustrations.—(1) An admis- 
sion that a contract was duly made 
admits the authority of the person 
making it. Sims v. Farson, 162 App. 
Div. 426, 147 NYS 769 [aff 220 N. Y. 
710 mem, 116 NE 1075 mem]. (2) 
A party who pleads the existence of 
a valid and binding contract admits 
the sufficiency of its execution. Tex-— 
as Nat. Bank v. Eastland-Desdemona 
Cons. Oil Co., (Tex. Civ. A.) 287 SW 
149. (3) A party by, alleging a con- 
veyance admits the validity of the 
execution of the conveyance. Wrench 
(Mo.) 175 SW 587. 

12. National Oil Refining, etc., Co. 
v. Producers’ Refining Co., 169 Cal. 
740, 147 P 963; Conlin v. Osborn, 161 
Cal. 659, 120 P 755; Hayward v. Hay- 
ward, 65 Ind. A. 440, 115 NE 966, 116 
NE 746; Pullman Co, v. Ward, 143. 
Ky. 727, 187 SW 233; John T. Moore 
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a construction contrary to the course taken by both 
parties in the proof.1# A mere argumentative admis- 
sion is not conelusive;!* nor is an admission de- 
pendent upon an event which is not alleged to have 


occurred.?® 


[§ 129] b. Conflicting Allegations.‘® 
allegations in the pleadings are construed against the” 
pleader, and in case of inconsistent allegations he is 
bound by those which are against him.1* 
sion of a fact in a pleading overcomes a denial there- 


of in the same pleading.t® 


[§ 130] ce. Acceptance of Admission as Entirety. 
A party wishing to avail himself of an admission or 
averment in a pleading of the adverse party must 


PLEADING 


accept it as an entirety.?® 

[§ 131] 9. Persons Concluded.?° Only the plead- 
er and his privies are bound by the allegations and 
admissions in a pleading.?? 


Admissions of parties 


who join in a pleading are binding upon them all,?? 


Conflicting 


An admis- : 


and not merely the party who actually verifies it.?3 
Coparties who do not join in a pleading are not 
bound by its allegations or admissions.?# 
tor or administrator is not bound personally by al- 
legations made by him in behalf of the estate,?° but 


An execu- 


his admissions bind the estate which he represents?® 


decedent.?§ 


and are binding upon him in his representative ca-. 
pacity.2” Heirs are estopped by admissions of their 


III. DECLARATION, COMPLAINT, PETITION, OR STATEMENT*?® 


[§ 132] A. Definitions. 


Planting Co. v. Morgan’s Louisiana, 
ete., -Co:, 126 Tua. 840, 53 S 22. 

[a] Tllustrations.—(1) One who 
pleads by guardian does not thereby 
admit his infancy. Com. v. Moore, 3 
Pick. (Mass.) 194. (2) An admission 
that a sum was deposited does not ad- 
mit that it remained on deposit. Har- 
ris v. State Bank, 49 Misc. 458, 97 
NYS 1044. (3) An admission that a 
thing is not done is not an admission 
that it should have been done. Korn- 
blum vy. Commercial Advertiser Assoc., 
183 App. Div. 615, 170 NYS 249. (4) 
An allegation of an assertion does not 
amount to an admission of the fact 
asserted. Gillespie v. Mather, 10 Pa. 
28. (5) An allegation of conduct on 
the part of defendant, tending to es- 
tablish that plaintiff had complied 
with his contract, cannot be used to 
destroy any remedy which plaintiff 
may have growing out of such com- 
pliance. Banner v. Thomas, (Tex. 
Civ. A.) 159 SW 102. . 

13. U.S. Saving, etce., Co. v. Miller, 
(Tenn. Ch. A.) 47 SW 17. 

14. Mason v. Alston, 9 N. Y. 28, 59 
AmD 515; Scoville v. Brock, 81 Vt. 
405, 70 A 1014. 

15. Scoville v. Brock, supra. 

16. Allegation of tender as admis- 
sion of indebtedness see Tender [38 
Cye 163]. 

17. See supra § 112. But see Hess 
v. Webb, (Civ. A.) 113 SW 618 [aff 
103 Tex. 46, 123 SW 111] (under the 
rule that, where the pleading of in- 
consistent defenses is permitted by 
statute, a plea which in part admits 
a fact and in another denies it can- 
not be treated as an admission, an 
admission of possession in an amend- 
ment setting up a claim for rent is 
not evidence of such fact upon an 
issue as to possession, raising a bar 
by limitations expressly denied by 
plaintiff in a supplemental petition). 

18. Ga—Ford v. Serenado Mfg. 
Co., 27 Ga. A. 535, 109 SH 415; Shep- 
pard v. Daniel Miller Co., 11 Ga. A. 
514,475 SE, 907; “Moultme .v. J. S. 
Schofield’s Sons Co., 6 Ga. A. 464, 65 
SE 315. 

Iowa.—Hilsinger  v. Zimmerman 
Steel Co., 193 Iowa 708, 187 NW 493. 

Ky.—Collins v. Zella Mining Co., 
198 Ky. 770, 250 SW 96. 

N. Y¥.—Dahlstrom v. Gemunder, 198 
N. Y. 449, 92 NE 106, 19 AnnCas 771; 
Golde Clothes Shop, Inc. v. Loew’s 
Buffalo Theatres, Inc., 198 NYS 457 
[aff 199 NYS 924 mem]. 

Or.—MecIntosh Livestock Co. v. Buf- 
fington, 108 Or. 358, 217 P 635. 

19. “Schlesinger v. McDonald, 106 
App. Div. 570, 94 NYS 721; Grant v. 
Pratt, 52 App. Div. 540, 65 NYS 486; 
Shrady v. Shrady, 42 App. Div. 9, 


At common law plain- 
tiff’s first pleading is known as a “declaration,’’?° 
while under codes and practice acts it is variously 
designated as a “complaint,” a “petition,” or a “state- 


ment.’’31 


58 NYS 546; Vanderbilt v. Schreyer, 
21 Hun 537 [rev on other grounds 91 
N. Y. 392]; Goodyear v. De la Vergne, 
LO Bun | (QNeeY-). 63:0 

20. Cross references: 
Admission by: 

Guardian ad litem in pleading see 

Infants § 304. 

Stockholder as binding on corpora- 
tion see Corporations § 2346. 
Separate pleading by partner as af- 
ae copartner see Partnership 

3d 
21. Booth v. Lenox, 45 Fla. 191, 
Sr 566; Peck v. Ingraham, 28 Miss. 


22. Talbot v. Laubheim, 188 N. Y. 
421, 81 NE 163. : 


23. Talbot v. Laubheim, supra. 
pha Ky.—Crump v. Bennett, 2 Litt. 


Md.—Reese v. Reese, 41 Md. 554. 

N. Y.—Swift v. Kingsley, 24 Barb, 
541; Woodworth v. Bellows, 4 HowPr 
24, 1 CodeRep 129. ; 

Or.—Murphy v. Bjelik, 87 Or. 329, 
69) 23520, 525, dW. Om beets pertuCy.ols 

Tex.—Walton v. Talbot, 1 Tex. Un- 
rep, Casi 611: 

Wash.—Graham v. Smart, 42 Wash. 
205, 84 P 824. 

Effect of plea or answer of one de- 
fendant on rights of others see in- 
fra § 243. 

25. Martin y. Boler, 13 La. Ann. 


369 
26. Carr v. Rowland, 14 Tex. 275. 
[a] Mistake of predecessor in in- 


terest.—An administrator is not es- 
topped by a pleading of his predeces- 
sor containing mistaken admissions. 
Lusk v. Benton, 30 La. Ann. 686. 

27. Rogers v. Mellon, 43 Ida. 466, 
258 P 166; Niquette v. Green, 81 Kan. 
569, 106 P 270; In re Miller, (Mo. A.) 
226 SW 302. 

28. Layne v. Layne, 90 SW _ 555, 
ae pete 810; Tefft v. Munson, 57 N. 

PO 

29. In particular actions or pro- 
ceedings, or by or against particular 
classes of parties see cross refer- 
ences supra p 26. 

Names and description of parties 
see Parties §§ 319-332. 

30. See Black L. D.; and cases in- 
fra this section. 

“The word . . as a word of art 
in the law, is generally used to signi- 
fy the plea by which a plaintiff in a 
suit at law sets out his cause of ac- 
tion, as the word complaint is in the 
same sense the technical name of a 
bill in chancery.” . S. v. Ambrose, 
108° (U. Si 336) 340) "2SCt 682. 277i: 
ed. 746. 


31. See codes and practice acts. 
[a] It is the first pleading in an 
action. McMath vy. Parsons, 26 Minn. 


Chitty, whose definition has been ap- 
proved,*? defines the declaration as a specification in 
a methodical and legal form of the circumstances that 
constitute plaintiff’s cause of action.*? 


The com- 


246, 2 NW 703, 704. 

{[b] In Pennsylvania (1) The act 
of March 21, 1806, known as the state- 
ment law, was passed to allow parties 
to conduct their own suits in the 
cases specified in the act. Under 
this act a statement has been defined 
as an unmethodical declaration, “‘stat- 
ing in substance, the time of the con- 
tract, the sum, and on what founded, 
whether a verbal promise, book-ac- 
count, note, bond, penal or single- 
bill, with a certificate of the belief 
of the plaintiff, or his agent, of what 
is really due.’ Dixon v. Sturgeon, 
6 Serg. & R. 25, 28. (2) A declaration, 
rather than a statement, must be filed 
in an action to recover a legacy. 
Doebler v. Snavely, 5 Watts 225. 

32. U. S—vU. S. v. Ambrose, 108 
U.S... 336, 2.SCt 682, 27 L..ed.. 746: 

Del.—Campbell v. Walker, 24 Del. 
580, 76 A 475; King v. Wilmington, 
Wry aes: R.. Co.,..17 “Del. 4525245 


og Faulkner v. Birch, 120 Ill. A. 


Me.—State v. McCann, 67 Me. 872. 
Bare C.—Moore v. Hobbs, 79 N. CG 
Or.— Hooper v. Hooper, 67 Or. 187, 
135 P205. Dede 
33. 1 Chitty Pl. (16th Am. ed.) p 


4. 

[a] Other definitions.—(1) “An ex- 
position of the plaintiff's original 
writ, wherein he expresses at large 
his cause of action or complaint, 
with the additional circumstances of 
time and place, when and where the 
injury was committed.” Cheetham v. 
Tillotson, 5 Johns. (N. Y.) 480, 435. 
(2) “A specification, in legal and 
technical form, of the circumstances 
which constitute the plaintiff's cause 
of action.” Dixon v. Sturgeon, 6 
Berg. & RR. \GPade 2b, 128: (Pee 
statement in legal form of the plain- 
tiff’'s cause of action.” Smith  v. 
Fowle, 12 Wend. (N. Y.) 9, 10 [cit 
Graham ‘Pr: p._ 160]. (4) “As Sstate= 
ment of the plaintiff's cause of ac- 
tion.” Baltimore City Pass. R. Co. 
v. Nugent, 86 Md. 349, 362, 38 A 779, 
39 LRA 161. To same effect Jordan 
Vin BOONE I 9 S.C aia 2 Goatees (on ieee 
statement of the plaintiff’s claim.” 
Buckingham v. Murray, 12 Del. 176, 
178, 30 A 779. (6) That “which mani- 
fests the cause of action, and sets 
out_a narrative of the case.” Wilson 
v. Winchester, ete, R. Co., 82 Fed. 
15, 1% aft 99 Ped. 642) 41. C@Asotsar 

[b] In the ordinary and popular 
sense it signifies any statement of 
material matters of fact sworn to, 
and subscribed by, the party charged. 

. S. v. Ambrose, 108 U. S. 33 
SCt 682, 27 L. ed. 746. 

“Plaint” see 48 C. J. p 1218. 


*By JOSEPH W. ROUSE (§§ 132-139). 


For later cases, developmerts and changes in the law see cumulative Annotations, same title, page and note number 


 % 
[§§ 128-132 ° 


me 


§§ 132-134] 


plaint or petition has been said to have a fixed and 
well defined meaning,** and has been defined as a 
statement of the facts constituting the cause of ac- 
tion in plain and concise language, without repeti- 
tion, and in such manner as to enable a person of 
common understanding to know what is intended.®® 
As applied to legal procedure a petition is ordinarily 
defined as a formal request or application in writing 
made to a court requesting judicial action of some 
character.** A declaration consists of five parts :37 
1. The title.** 2. The venue.*® 3. The commence- 
ment.*®° 4. The statement of the cause of action.*# 
5. The conelusion,*? not including the verification.*? 
The declaration or complaint is distinguishable from 
the writ or summons,*? although by statute the decla- 
ration may constitute a necessary part of the writ.*® 

An information is the name usually given to a 
complaint preferred on behalf of the state in a civil 
cause.*% 

[§ 183] B. Nature or Office. The function of the 
declaration, complaint, petition, or statement is to 
state the facts constituting the cause of action so 


34. Ross v. Evans, 30 Minn. 206, 
14-NW _ 897. 

35. Wabash R. Co. v. Young, 154 
Ind. 24, 55 NW 853; Travelers’ Ins. 
Cova Prairies School Tp.) bl “Ind: 
SO,n to" NE ly od ONE L00, 101s) te= 
Math y. Parsons, 26 Minn. 246, 2 NW 


PLEADING 


or plead to the declaration or com- 
plaint of plaintiff, 
synonymous with the words 
or “summons,” which is at common 
law the process of commencing the 
suit, and is the first step taken to 


bring the parties into court, 


[49 C.J.] 129 


plainly as to apprise defendant with what the plead- 
er relies on and intends to prove.** ; 

[§ 134] C. Form and Requisites in General. 
While the declaration, complaint, petition, or state- 
ment must contain a statement of plaintiff’s cause 
of’ action,#® and the nature and extent of the relief 
demanded,*® it need not go beyond this and indicate 
what evidence is to be introduced or relied on as to 
matters of detail.5° Substantial compliance with the 
statutory requirements is sufficient;°+ and the alle- 
gations necessary in a given case are generally the 
same as at common law.®?. The code rule requiring 
the allegation of facts®* is generally held not to ren- 
der invalid a declaration framed in substantially the 
common-law form of indebitatus assumpsit.°* Under 
some practice acts the form known as the common 
counts can be used only as an entire complaint, and 
can never follow a special count.®5®, Short forms 
of declarations or complaints on certain writ- 
ten instruments are in many states specially author- 
ized by statute.°®> Where a statute, in prescribing a 
form of declaration, dispenses with an averment 


Pa.—Boyd v. Gordon, 6 Serg. & R. 
is not used as]| 53; Kidd v. Arnold, 18 Pa. Dist. 462; 
“writ” |Emmens v. Gebhart, 7 Pa. Co. 522; 
Kauffman v. Jacobs, 4 Pa. Co. 462. 

Porto Rico.—Garcia v. Preston, 17 
FPorto: Rico aoe 


while Wis.—Sell v. Mississippi River Log- 


703. 

[a] Other  definitions.—(1) SOR 
concise statement in writing of the 
facts constituting the plaintiff’s cause 
of action.” Purdum v. Neil, 10 Ida. 
2685267 Te b 63l. (2) “* plain-and 
concise statement of the facts con- 
stituting the cause of action or suit.” 
Giant Powder Co. v. Oregon Western 
eCopt Or 32D, Sete 101s P2095 
LOS SP) -50T. (3) “The statement of 
the plaintiff’s cause or causes of ac- 
tion? “Talbot 31.- Garretson, .31" Or: 
ZbOuea00+ oe ous. 

36. Benton Coal Min. Co. v. Indus- 
trial Commn., 321 Ill. 208, 151 NE 
520. 

{a] Another definition.—‘‘A  re- 
quest in writing, addressed to a court 
or judge, praying for the exercise of 
some judicial power, or to a public 
officer, requesting the performance 
of some duty imposed on him by law, 
or the exercise of some discretion 
with which he is vested.” U.S. v. 
Macy, 18 Cust. A, 245, 247.) | ‘ 

[b] In Douisiana ‘a ‘petition’ is 
defined to be a written document 
which the plaintiff addresses to a 
competent judge, setting forth the 
eause of the action which he intends 
to bring against the defendant, and 
praying to be permitted to cite that 
defendant before him in order that he 
may be ordered to do or to give a cer- 


tain thing.” State v. American Sugar 
Refining Co., 138 La. 1005, 1014, 71 
Seas 

37. Smith v. Fowle, 12 Wend. (N. 
NEC 

38. Smith v. Fowle, supra; and 
infra § 135. 

39. Smith v. Fowle, supra; and 
infra § 138. 

40. Smith v. Fowle, supra; and 
infra §§ 135-138. 

41. Smith v. Fowle, supra; and 


infra § 140 et seq. , 
42. Smith v. Fowle, supra; and in- 

187. 

43. See McMath_ v. 

246, 2 NW 703; 


44. See cases infra this note. 
[a] “Summons” or “writ’ distin- 
guished.—(1) The term “complaint,” 
as used in the removal statute, pro- 
viding that any party who desires 
to remove a cause may file his peti- 
tion at any time before defendant is 
required by the law of the state in 
which the suit is brought to answer 


[49 C. J.—9] 


Parsons, 26 
and infra § 


the declaration or complaint is neces- 
sarily the second step which mani- 
fests the case. Wilson v. Winchester, 
eternity, (COs 82 Neds CU. Solel mate 
99 Fed. 642, 41 CCA 215}. (2) “The 
office of a summons and a complaint 
are too variant to admit of the one 
doing the service of the other. The 
complaint is but a vehicle, construed 
by law to convey to the defendant, in 
extenso, the nature of the grievance 
laid against him, while the summons 


performs the function of imparting, 


notice of the limitation of the time 
in which the charge is to be met by 
appropriate legal action.’’?’ Hooper v. 
Hooper, 67 Or. 187, 189, 135 P 205, 525. 

45. See statutory provisions. See 
also Process [32 Cyc 436]. 

46. Peo. v. McClellan, 54 Misc. 130, 
105 NYS 844 [rev on other grounds 
119 App. Div. 416, 104 NYS 447]. 
See Information 31 C. J. p. 1187. 

47. See infra § 140. 

48. See infra § 140. 

49. See infra § 175. 

50. See supra § 16. 

“Such a requirement .. would 
place undue restrictions upon the 
plaintiff and hamper him in the pres- 
entation and trial of his case, and 
this, without any corresponding ad- 
vantage to the defendant, other than 
the disadyantage thrown in the way 
of the plaintiff.” Hains v. Parkers- 
burs, etc), R. Co., T1 W> Va. 453; 456, 
76 SE 843. 

bls (Adler vey Pruitt, -1¢69 “Alay s\213), 
53 S 315, 32 LRANS 889; Caldwell 
v. People’s Bank, 73 Fla. 1165, 75 S 
848; Atlanta, etc., R. Co. v. Smith, 
119 Ga. 667, 46 SE 853; Leal v. Bur- 
ger, (Tex. Civ. A.) 299 SW 497. 

52. Cal.—WMiller v. Van Tassel, 24 
Cal. 459. 

Ind.—Toledo, ete., R. Co. v. Lurch, 


| 230 nds: 10) 


Mo.—Citizens’ Bank v. Tiger Tail 
Mill, ete.,..Co., 152 Mo. 145, 53 SW 
902; Huston v. Tyler, 140 Mo. 252, 36 
SW 654, 41 SW 795. 

N. M.—Donalson v. San Miguel 
County, 1a Nee MM: «263: 

N. Y¥.—Conaugty v. Nichols, 42 
N. Y. 83; Zabriskie v. Smith, 13 N. Y. 
322, 64 AmD 551. 

N. C.—Lassiter v. Roper, 114 N. C. 
17, 18 SE 946; 
GbUNE C2207 

Okl.—Phelps, etc., 
LIVOKL eS Gbs P2340: 
8 OKI 665, 59 P 252. 


Parsley v. Nicholson, 


Co. v. Halsell, 
Casey v. Mason, 


ging Co., 88 Wis. 581, 60 NW 1065; 
Merriman v. McCormick Harvesting 
Mach. Co., 86 Wis. 142, 56 NW 743; 
Williams vy. Brunson, 41 Wis. 418. 

53. See infra § 140. 

54. Ala.—Davenport v. Witt, 212 
Ala. 114, 101 S 887. 
jegikuae ae v. Fulton County, 31 Ark. 

Cal.—Carter v. Canty, 181 Cal. 749, 
186 P 346; Abadie v. Carrillo, 32 Cal. 
172; Wilkins v. Stidger, 22 Cal. 231, 
83 AmD 64. 

Colo.—Henry Inv. Co. v. Semonian, 
40 Colo. 269, 90 P 682; Campbell v. 
Shiland, 14 Colo. 491, 23 P 324; Gale 
v. James, 11 Colo. 540, 19 P 446; 
Eerie aul teas v. King, 7 Colo. 436, 4 


Ind.—Southern R. Co. v. Hazle- 
wood, 45 Ind. A. 478, 88 NE 636, 90 
NE 18. 

Kan.—Meagher v. Morgan, 3 Kan. 
372, 87 AmD 476. 

Nebr.—Tessier v. Reed, 17 Nebr. 
105, 22 NW 225. 

Nev.—McManus v. Ophir Silver Min. 
Co., 4 Nev. 15. 

N. Y.—Allen v. Patterson, 7 N. Y. 
476, 57 AmD 542, Seld. 32; Rodgers 
v. Brunswick Mar. Constr. Corp., 188 
App. Div. 272, 176- NYS 792; Worth- 
ington v. Worthington, 100 App.- Div. 
332, 91 NYS 443. 

Wis.—Granness v. Hooker, 29 Wis. 


Compare Muser vy. Robertson, 17 
Fed. 500, 21 Blatchf. 368. 

55. McNamara v. McDonald, 69 
Conn. 484, 38 A 54, 61 AmSR 48; New 
York Breweries Corp. v. Baker, 68 
Conn. 337, 36 A 785; Folsom vy. School 
Directors: Dist: ,No. 5;-.9%° Til. 402) 
405 (“It would seem that if there 
be any case embraced in the common 
counts, for which the defendants un- 
der any circumstances could become 
Hiable, the allegation contained in 
the common counts must be held to 
embrace everything in detail neces- 
sary to sustain the action’’). 

56. Ark.—Gaines v. Craig, 24 Ark. 
477; Logan v. Lee, 10 Ark. 585; Han- 
ly v. Mooney, 8 Ark. 461. 

Ga.—Stansell v. Corley, 81 Ga. 453, 
8 SE 868. 

Mich.—Seipp Brewing Co. v. Me- 
Kittrick, 86 Mich. 191, 48 NW 1086; 
Michael v. Tuttle, 37 Mich. 502; Cate 
v. Patterson, 25 Mich. 191. 

Nebr.—Pollock vy. Stanton County, 
57 Nebr. 399, 77 NW 1081. 


130 [49 C.J.] 


which would otherwise be necessary, the statute is 
deemed to stand in place of the averment.°* 
mechanical arrangement of. the pleading is a matter 
to be determined by the taste of the pleader, subject 
only to the express limitations imposed by statute.°§ 
The title or cap- 
tion®® of the pleading is the heading which shows 
the names of the parties, the name of the court, the 
number of the case on the docket or calendar, ete.*t 
While a caption or title may be considered a proper 
formal part of a declaration, complaint, or petition,®? 
it has been said that, strictly speaking, a caption is 
no part thereof,** except where by express refer- 
ence thereto in the pleading itself it is made a part 
thereof ;°* and accordingly it has generally been held 
that a defective caption, or no caption at all, is mere- 
ly a formal defect and not fatal,®®° which may be 
waived by answering to the merits.°® 
compliance with a statute controlling the form and 
contents of the caption®’ is sufficient.%* 
ment as to the style of process does not apply to a 
declaration, even where the action is commenced by 
service of declaration with rule to plead indorsed.®® 


[§ 1385] D. Caption or Title.*° 


N. Y.—Broome vy. Taylor, ise LN. Ws 
564; Tooker v. Arnoux, 76 N.Y. 397; 
Prindle v. Caruthers, 15 N. Y. wer} 


Pa.—Clark v. Dotter, 54 Pa. 215; 
Drake v. Philadelphia, etc., R. Co., 5- 
Pan Cocca: 

§ On pe or note see Bills and Notes 

112 

By “Shinloub v. Ammerman, 7 Ind. 
347. 

58. Carter v. Penn, 79: Ga. 747, 4 
SE 896; Lukis v. Allen, 45 La. Ann. 
1447, 14 S 186; Shaffer v. Maddox, 
9 Nebr. 205, 2 NW 464 

59. Caption considered in construc- 


tion of pleadings see supra § 108. 

Names and description of parties 
see Parties §§ 319-332. 

60. [a] “Caption” and “title” are 
synonymous.—Moore Vv. 
Lumber Co., 18 Ga. A. 225, 89 SH 169. 

61. Black L. D. [quot Moore. v. 
Nesmith Lumber Co., supra]. See 
a0 supran §) 93). Caption 9-\C: J. p: 
1 


62. U. S.—Williams vy. Ritchey, 29 
F. Cas. No. 17,734, 3 Dill. 406. 

Ala.—Moore v. Bradford, 3 Ala. 
550. 

Ark.—MoLeran v. Morgan, 27 Ark. 
148. 

6 aes ala v. Rogers, 40 Cal. 
489. 

Del.—Purnell v. Pennsylvania R. 
Coy sly Del. 173, .00:2. A 527. 

Fla.—McKay v. Lane, 5 Fla. 268. 

Ga.—Jack y. Davis, 29 Ga. 219. 

Ill.—Paul v. Weber, 223 Ill. A. 257. 

Ind.—Capp v. Gilman, 2 Blackf. 45. 

Iowa.—Jordan vy. Brown, 71 Iowa 
421, 32 NW 450; Garretson v. Hays, 
70 Iowa 19, 29 NW 786. 

yeaa eeatton v. Nichols, 20 Kan. 
43. 

Ky.—Anderson vy. Watson, 3 Metc. 
509. 

Me.—Bean v. Ayers, 67 Me. 482. 

Mo.—State v. Bartlett, 68 Mo. 581; 
State v. Patton, 42 Mo. 530. 

N. M.—Friday v. Santa Fé Cent. R. 
Co., 16 N. M. 434, 120 P 316 [aff 232 
U. S. 694, 34 SCt 468, 58 L. ed. 802]. 

N. Y.—Eagleston v. Son, 28 N. Y. 
Super. 640; Ward v. Stringham, 1 
CodeRep 118. 

N. C.—Kerlee vy. Corpening, 97 N. 
GC. 330, 2 SE 664 

Pa. — Stroup’s Election, Clea Sts 
10338. 

Tex.—Hall v. Johnson, (Civ. A.) 
40 SW 46. 

Wis.—Kellam v. Toms, 38 Wis. 592. 

Eng.—Duncan v. Passenger, 8 Bing. 
355, 21, HCL 575, 131 Reprint 430; 
Smith v. Muller, 3 T. R. 624, 100 Re- 
print 769. 

“It seems to be more or less gen- 
erally recognized that a petition must 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Nesmith'| ‘Windpfennig, 
432. 


PLEADING 


The 


Substantial 


A require- 


contain a title or caption.” St. Louis 
Lightning Rod Co. v. Johnson, 18 Ga. 
A. 1190) 190, 89 SHAL69: 

, [a] Caption of an additional count 
is no part of a count proper. West 
Chicago Park Comrs. v. Schillinger, 
Ale A oe Oe 


63. Cook v. Wheeler, (Mo. A.) 218 
f By Pac 
64. 


Moore v. Nesmith Lumber Co., 
18 Ga. A. 225, 89 SE 169. 

By reference see infra § 138. 

gt ee eo tas v. ~Lightle, -50 
Behrman, 73 Ind. 
120; Ammerman vy. Crosby, 26 Ind. 
451; Ewing v. Hatfield, 17 Ind. 513; 
Citizens St. R. Co. v. Shepherd, 29 
Ind. A. 412, 62 NE 300; Hughes-v. 
10 Ind. A. 122, 37 NH 


Iowa.—Lansing v. Bever Land Co., 
132 NW 177, 158 Iowa 693, 138 NW 
833; Smith v. Watson, 28 Iowa 218; 
Holmes v. Wright, Morr. 100. 

Kan.—Butcher v. Brownsville 
Bank, 2 Kan. 70, 88 AmD 446. 

La.—Clark v. Comford, 45 La. Ann. 
502, 1255S-763. 

Minn.—Kenyon v. Semon, 43 Minn. 
180, 45 NW 10; Young v. Young, 18 
Minn. 90. 

Mo.—Dollman y. Munson, 90 Mo. 
85, 2 SW 134; State v. Patton, 42 Mo. 
530; Beattie v. Lett, 28 Mo. 596; 
Cook v. Wheeler, (A.) 218 SW 929, 

Mont.—Wiébbold v. Hermann, 2 


Mont. 609. 
Nebr. —Walgamood v. Randolph, 22 
Nebr. 493, 35 NW 217; Jansen v. 


Munat, 20 Nebr. 320, 30 NW 53; Mc- 
Murtry v. State, 19 Nebr. 147, 26 NW 
915; Livingston vy. Coe, 4 Nebr. 379. 

N. Y.—Havana Bank y. Magee, 20 
N.Y. 355; Hotchkiss \v.\ Crocker, 15 
HowPr 336; Van Benthuysen v. Ste- 
vens, 14 HowPr 70; Davison v. Pow- 
ell, 18 HowPr 287; Merrill v. Grinnell, 
10 HowPr 31; Van Namee v. Peoble, 


9 Howlnes loss Hille a. inactery, 3 
HowPr 407, 2 Code Rep 3. 
Oh.—Hogan y. Capener, 4 Oh. Dec. 


(Reprint) 256, 1 CleveLRep 173. 
Okl.—Robinson v. Peru Plow, etce., 
Co., LOM: 140, 31 Pe o88: 
Porto Rico.—Sanchez v. Nussa, 14 
Porto Rico 430. 
Fares Cope ter v. Dunlap, 20 Tex. 
W. Va.—Fleming v. Hartrick, 100 
W.Va. U1L4s3l SE T5658: 
Wyo.—Perkins v. McDowell, 3 Wyo. 


S218), e2oneee ela 

Can.—Williamson y. Williamson, 8 
ere 108. 
ue B.—Williston v. Pierce, 7 N. B. 


Ont.—Cluxton y. Dickson, 7 Ont. 


[§§ 134-137 


Under the code provisions abolishing the form of dis- 
tinction between actions at law and suits in equity, 
it has been held immaterial whether the complaint is 
-entitled as at law or in equity. 
is wrongly entitled, the remedy is by motion.** 
[§ 136] E. Designation of Court. 
which the action is brought should be designated with 
substantial accuracy,’? but technical defects will not 
render the pleading insufficient. 
ing wholly fails to indicate the ecourt,** it has been 
held that the proceedings will, for want of jurisdic- 
tion, be dismissed or set aside,’® although this has 
been considered a mere formal defect which is im- 
material when the pleading states a cause of action.’® 
Where a pleading is required to be addressed to the 
court, such address is an essential part of the plead- 
ing,*? and it is a fatal error to address it to a court 
different from that in which it is filed,7® but such 
error, it has been held, may be cured by acceptance 
of a properly entitled answer.’® 
[§ 137] F. Designation of Term. 
ing filed should be entitled in the term to which the ~ 
writ is returnable,®*® and after the time when the 


70 Where a declaration 


The court in 


Where the plead- 


Pr. 3; Smith v. Thompson, 6 Ont. Pr. 
109; Richardson v. Ranney, 2 C. L. 
Chamb.. (1 Rossava-Cool, 9) UssCa ca 
P. 94; Bristowe v. Pattenson, 6 U. 
Cc. Q. B. O. S. 107; Averill v. Cameron, 
ob UEC Qin SB nOnase lho. 

66. Clary’s Est., 112 Cal: 292, 44 
P 569. 

Waiver of defects Py answer gener- 
ally see infra § 1234 

67. See codes and practice acts. 
ehh Ammerman v. Crosby, 26 Ind. 

69. Penfold v. Slyfield, 110 Mich. 
343, 68 NW 226. 

Style of process see Process [32 
Cyc 429]. Pi 

70. Hayden v. Collins 1 “Catia. 
259, 81 P 1120; Anderson vy. Hunn, 
5. Hun’ CN. Y:). 79 

71. Peo. v. New York C. Pras: 
Wend. (N. Y.) 534. 

Motion to amend see infra § 628 et 


The first plead-, 


i. 
; 


seq. 

72. Gassett v. Palmer, 10 EF. Cas. 
No. 5,265, 3 McLean 105; Young v. 
Young, 18 Minn. 90. ; 

[a]. Designation in caption suffi- 
cient.—Gassett v. Palmer, 10 F. Cas. 
No. 5,265, 8 McLean 105; Moore vy. 


Nesmith Lumber Co., 18 Ga. A. 225, 
89 SE 169. See also Courts §§ 159— 
162; Federal Courts § 78 et seq. 

73. Ga.—Wolf v. Kennedy, 93 Ga. 
219, 18 SE 433; yeep an Vv. Atchison, 
18 Ga. A. 317, 89 SE 3 

La.—Clark v. eerie 45 La. Ann. 
502, 12 S 768; Lallande v. Terrill, 12 


a Wr a gs Adams vy. Lewis, 7 Mart. N. 
. vee? Overton v. Nordyke, (A.) 120 


N. Y.—Van Benthuysen v. Stevens, 
14 HowPr 70; Van Namee v. Peoble, 
9 HowPr 198; Walker v. Hubbard, 


4 HowPr 154. 


Okl.—Robinson v. Peru Plow, etc., 
Com IVOkl, 1405 Sie O88. 

Tex.—Smith v. Colquitt, (Civ. A.) 
144 SW 690. 


74 Jordan v. Brown, 71 Iowa 421, 
32 NW 450; Garretson v. Hays, 710 
Iowa 19, 29 NW 786. 

75. Teal v. Tinney, 2 HowPr (N. 
CEO ED 

76. Smith v. Flack, 95 Indi 116; 
Fleming y. Hartrick, 100 W. Va. 714) 
131° SH 558. 

77. Lukis v. Allen, 45 La. Ann. 


1447, 14 S 186; Overton v. Nordyke, 
La. A.) 120 S 544; Kunnes y. Kogos, 
uals AY rig) Ss 451. 

78 Wadsworth v. Harris, 1 Rob. 
(La.) 96; Overton v. Nordyke, (La. 
as 120 8 544; Kunnes y. Kogos, (La. 
A.) 119 § 451. 

79. Fern. v. Baff, 120 Misc. 650, 
200 NYS 25 

Reynolds, 2 


80. Van ae Via 


-§§ 137-138] 


cause of action accrues,*! although it has been de- 
cided that the designation of the term is unnecessary 
when the pleading states a good cause of action,®?- 
and that failure to state to what term the petition 
is returnable does not authorize a dismissal of the 


suit.88 


[§ 138] G. Venue.’ 


the conjunction “and.’’8°® 


the name of the county.§* 


HowPr (N. Y.)- 158; Craig v. Mur- 
dock, 12 Wend. (N. Y.) 293; Smith 
v. Muller, 3 T. R. 624, 100 Reprint 
769; Symonds v. Parmenter, 1 Wils. 
78, 95 Reprint 502; Murphy v. Burn- 
hana: 2) U..C:+Q: B. (Ont.) 261. 

81. Peo. v. New York C. PIl., 18 
Wriend. "CN. Yo) — 534; Cheetham | v. 
Lewis, 3 Johns. (N. Y.) 42; Dickin- 
son v. Plaisted, 7 T. R. 474, 101 Re- 
print 1084. But see Paul v. Graves, 
5 Wend. (N. Y.) 76 (where the cause 
of action accrued in vacation and 
the declaration was filed before the 
next term, and it was held that the 
declaration should be entitled special- 
ly as of the preceding term, as, for 
instance, “Of January term, to wit, 
the thirteenth day of March, in the 
term of January, in the year, etc.’’). 


Sear) Evans = vi Bridges,’ 4° Port: 
(Ala.) 348. 
83. 


beh aig v. State, 131 Ga. 750, 63 


84. Demurrer because of failure 
to lay venue see infra § 503. 

Venue of actions see Venue [40 
yet 13 

85. Cocke v. Kendall, 5 F. Cas. No. 
2,929b, Hempst. 236; Reed v. Wilson, 
41 N. J. L. 29; Duyckinck v. Clinton 


Mut. Ins. Co., 23 N. J. L. 279; Gillet 
v. Fairchild, 4 Den. (N. Y.) 80. See 
Gassett v. Palmer, 10 F. Cas. No. 


5,265, 3 McLean 105 (venue substan- 
tially laid held sufficient). 

fa] Use of videlicet.—When it is 
deemed necessary or expedient to 
state where the cause of action ac- 
tually arose, and the place thus stat- 
ed is out of the county in which the 
venue is laid, it is necessary to lay 
the venue under a videlicet. In all 
other. cases the introduction of the 
videlicet in stating the venue is nei- 
ther necessary nor useful. Duyck- 
inck v. Clinton Mut. Ins. Co., 23 N. 
Als UPA SAE 

86. Cocke v. Kendall, 5 F. Cas. No. 
2,929b, Hempst. 236 

87. See supra § 135. 

ss. U. S.—Cage v. Jeffries, 4 F. 
Cas. No. 2,287, Hempst. 409. 

Me.—Blackstone Nat. Bank  v. 
Lane, 80 Me. 165, 13 A 683. 

Mad.—Baltimore, etc., Turnp. Road 
v. Crowther, 63 Md. 558, 1 A 279. 

Mass.—Gay v. Homer, 13 Pick. 535; 
Briges v. Nantucket Bank, 5 Mass. 
9 


Nebr.—Omaha, ete, R. Co. v. 
Brown, 29 Nebr. 492, 46 NW. 39. 

N. H.—Hale v. Vesper, Smith 283. 

N. J.—Reed v. Wilson, 41 N. J. L. 
29. 

Eng.—Bowdell: v. Parsons, 10 East 
359, 103 Reprint 811. 

[a] The venue for trial is a legal 
fiction, devised for the furtherance 
of justice, and cannot be traversed. 
McKenna vy. Fisk, 1 How. (U. S.) 241, 
Ate ed. 21175 

{[b] Where place of trial was de- 
termined by statute, an omission in 


The rule at common law 
was that every material and traversable allegation, 
if affirmative in form, should be laid with a venue, 
that is, should state the place at which the alleged 
fact happened,®® although it has been held that, 
where there are several facts, the venue stated as to 
the first will apply to all the sentences connected by 
In addition to this venue, 
which ineluded the parish, town, or hamlet as well as 
the county, there was another laid in the margin of 
the declaration at its commencement stating merely 
But the reasons for the 
laying of this venue in the body of the declaration 
having gradually ceased to exist the practice has be- 
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come, under the modern common-law. procedure, a 
mere matter of form,** and is now generally con- 
sidered unnecessary except in local actions,®® or 
where, from the nature of the case, place is material 
and traversable.®° 


In transitory actions a venue is 


only necessary to be laid to give a place for trial.®? 


In caption. 


a declaration to lay the action in 
the county under a videlicet did not 
affect the court’s jurisdiction to try 
the case. Massucco v. Tomassi,. 80 
Vt. 186; 67 °AI 552: 

89. Blackstone Nat. Bank v. Lane, 
80 Me. 165, 13 A 683; Baltimore, etc., 
Turnp. Road v. Crowther, 63 Md. 558, 
LAY 279-56 Omaha ete. (Rw Con Vv. 
Brown, 29 Nebr. 492, 46 NW 39. 

Transitory and local actions see 
Venue [40 Cyc 1]. 
aoa Ark.—Pullen v. Chase, 4 Ark. 

Del.—Wolfe v. Baltimore Steam- 
boat Co., 29 Del. 352, 99 A 304; Truax 
v. Parvis, 12 Del. 330, 32 A 227 [rev 


fOsOIE grounds 12 Del. 574, 32 A 
97 Whistler vy. Roberts, 19 Ill. 
Ind.—Sullivan  v. Jones, 117 Ind. 
327, 20 NE 242. 
Me.—Blackstone Nat. Bank v. 
Lane, 80 Me. 165, 13 A 683. 
Mich.—Danaher v. Hitchcock, 34 
Mich. 516. 
Nebr.—Omaha, ete, R. Co. v. 


Brown, 29 Nebr. 492, 46 NW 39. 


Va. follz,< ete:, R.). Co. -v., Am- 
pey, 93 Va. 108, 25 SH 226. 
W. Va.—Laraway v. Croft Lumber 


Co., 75 W. Va. 510, 84 SHE 333. 

[a] The locus of land involved 
may be shown by reference to a judg- 
ment in another suit. Lucas v. Car- 
olina, Cent. R. Co., 121 N. C. 506, 28 
SE 265. 

{b] In Ontario, the Judicature 
Act of 1881, making all actions ex- 
cept ejectment transitory and, with 
this exception, abolishing a local 
venue, has been held to apply to ac- 
tions made local by statute as well 
as local actions at common law. 
Bond v. Conmee, 15 Ont. 716; Leg- 
acy v. Pitcher, 10 Ont. 620. 

91. McKenna v. Fisk, 1 How. (U. 
S)) 241, 11 L. ed. 117. 

92. U. S.—Cage v. Jeffries, 4 EF. 
Cas. No. 2,287, Hempst. 409; Cocke 
v. Kendall, Blase a Noa 2;029b; 

3 Ala. 


Hempst. 236. 
Bradford, 
550. 


Ala.—Moore v. 
Ark.—Swinney v. Burnside, 17 Ark. 
38; Pullen v. Chase, 4 Ark. 210. 

Del. ——Purnell v. Pennsylvania RS 
GComesieDeri Lis he. Ay 527 tricks. 
Miller, 30 Del. 366, 107 A 391 [aff 
30 Del. 374, 107 A 394]. 

Fla._—_Henry v. Spitler, 67 Fla. 146, 
64 S 745, AnnCas1916E 1267; Harris 
vy. Cocoanut Grove Dev. Corp Gemitia. 
175, 59'S 11; Temple v. Florida Land, 
etc., Co., 23 Fla. 400, 2 S 773; McKay 
v. Lane, 5 Fla. 268. 

Ind.—Capp v. Gilman, 2 Blackf. 45. 

Me.—Bean v. Ayers, 67 Me. 482. 

Mo.—Palmer v. Missouri Pac. R. 
Co., 76 Mo. 217; Stoker v. Crane, 46 
Mo. 264; Benton v. Brown, 1 Mo. 
393. 

N. M.—Friday v. Santa Fé Cent. 


The generally accepted rule holds it 
sufficient to lay the venue in the margin or caption,” 
even in local actions,®? 
words of reference,®* or to lay the venue in the body 
without stating it in the margin.®® A venue stated in 
the caption or margin has been held to be the venue 
for all following matters requiring a venue,®® and 
has been held sufficient, although a wrong venue is 
laid in the body of the ‘déclaxation: oat 

Residence of defendant. 
venue is, except in certain cases, the county in which 
defendant resides,®® if plaintiff wishes to sue in some 
other county he must plead such facts as will show 
his case to be an exception,®® and any ambiguities 


particularly where there are 


Where by statute the 


ee Co., 16 N. M. 434, 120 P 316 [aff 
32 U. S. 694, 34 SCt 468, 58 L. ed. 


3021. 
(Civ. A.) 


Tex.—Hall v. 
40 SW 46. 

[a] In England, where the place 
of the happening of the fact is a ma- 
terial allegation, the venue so stated 
in the margin supplies that allega- 
tion in the absence of any other 
statement. Duncan v. Passenger, 8 
Bing. 355, °21 HCL 575, 1381 Reprint 
430: Richardson v. Locklin, 6 B. & S. 
777, 118 ECL 777, 122 Reprint 1380; 
Boydell v. Harkness, BUC RBail Gs: 54 
ECL 168, 136 Reprint 68; Ware v. 
Boydell, 3 M. & S. 148, 105 Reprint 
566; .Cook v. Swift, 14 M. & W. 235, 
153 Reprint 463. 

[b] Venue in the body is imma- 
terial and not traversable, and mere- 
ly surplusage. Swinney v. Burnside, 
17 Ark. 38. 

{c] Allegation in complaint is un- 
necessary, place being matter for de- 
fensive pleading in abatement, al- 
though by statute the action is to be 
brought in a certain county. Snyder 
Cigar, ete., Co. v. Stutts, 214 Ala. oe 
LOTS) 73); "Tennessee Coal, etc., ‘Co, 
Bridges, 144 Ala. 229, 39 S 902, 113 
AmSR 385. 

[d] In New York (1) the com- 
plaint must contain the county in 
which plaintiff desires the place of 
trial to be had. Hotchkiss v. Crock- 
er, 15 HowPr 336; Merrill v. Grinnell, 
10 HowPr 31, 12 NYLegObs 286 (both: 
holding that the defect was not cured 
by the statement of the county in 
the summons served with the com- 
plaint). (2) The place of trial named 
in the complaint controls that named 
in the summons. Fisher v. Ogden, 
12 App. Div. 602, 43 NYS 111. 

93. Noe v. Prentice, 18 F. Cas. 
No. 10,284a; Temple v. Florida Land, 


Johnson, 


etc., Co., 23 Fla. 400, 2 S 7738. 

94. U. S.—Cage v. hae aed 4 F. 
Cas. No. 2,287, Hempst. 409 

Til. —Chicago City: Rs Co. v. Me- 
Meen, 206 Ill. 108, Y 68 NE 1093;. St. 


Louis, ete., R. Co. v. Thomas, 47 II. 
116; Paul v. Weber, 223 Ill. Ano5ae 

ne .—Rucker v. McNeely, 4 Blackf. 
UN v. Walker, 2 Greene 


g.—Duncan v. Passenger, 8 Bing. 

356, "Si ECL 575, 181 Reprint 430. 
See Slate v. Post, 9 Johns. (N.) Y-.) 
81 (holding that reference must be 


made). 
Dwight v. Wing, 8 F. Cas. No. 

4,219, 2 Mclean 580; Bean v. Ay- 
ers, 67: Me. 482; Harford County v. 
Wise, 71 Md. 43, 18 A 31 

96. Bean v. Ayers, 67 Me. 482; 
Orthwein v. Germania L. Ins. Co., 261 
Mo. 650, 170 SW 885; Benton v. 
Brown, 1 Mo. 393. 


97. McKay v. Lane, 5 Fla. 268. 
98. See Venue [40 Cyc 98]. 
99. Thompson v.. Pickett, (Tex. 
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will be resolved in favor of the defendant’s right to 
have the case tried in the county of his residence.* 
Tf action is brought against two or more defendants, 
plaintiff must allege that one of them resides in the 
county in which suit is brought,” and, if defendants 
reside in different counties, that the resident defend- 


ant is a necessary party.® 


Removal of suit to another county. When a suit 
is removed to another county and the declaration is 
amended, the venue should be laid as of the county 


in which the suit was instituted.+* 
Construction of allegations. 


venue.® 


[§ 189] H. Reference to Process." 


The rules of liberal 
construction® have been applied to allegations of 
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publication.14 


General. 


[§§ 138-140 


defendant.® A statutory requirement of a prayer for 
process’? is sufficiently complied with by a prayer for 
- an order for service of a nonresident defendant by 


[§ 140] I. Statement of Cause of Action*—1. In 
It is, of course, necessary that a declara- 


tion, complaint, or petition shall show the existence 


of a cause of action!? in favor of plaintifft® against 
defendant,!* by disclosing the existence of a right in 
plaintiff and an infringement of that right by de- 


fendant,'® entitling plaintiff to relief as of the time of 


the filing of the complaint.7® 
simplifying pleading!’ the proper method of stating 


Under modern statutes 


a cause of action is to set forth, in plain and con- 


The declara- 


tion need not recite the writ,® nor show service upon 


Civ. A.) 288 SW 256; Parker v. Ertel, 
(Tex. Civ. A.) 266 SW 447. 

1. Sheeley v. Jones, 192 Cal. 256, 
219. P 744. 

Ql vy... Elunt, «Clex. iCive An) 12 
SW (2d) 638. 

ipa dabia tool of residence see infra § 
1 


3. Citizens’ State Bank v. Good- 
(Tex. Civ. A.) 239 (SW 231: 
4. Benes County v. Gibson, 36 


5. See supra § 10 

6. Woodward v. Peetton 58 Mont. 
594, 194 P 154. 

[a] Venue of tort, consisting of 
grazing infected sheep on plaintiff's 
lands, may be fairly inferred from 
allegations that plaintiffs bought the 
lands for the purpose of conducting 
their business in M county. Wood- 
pei v. Melton, 58 Mont. 594, 194 P 
154. 

(a Conformity to process see infra 

1 


= Burton v. Waples, 3 Del. 75. 
McConnell v. Worns, 102 Ala. 
587, 14 S 849. 

[al In Quebec it is unnecessary to 
allege the giving of the notice of ac- 
tion required by law. Bain v. Montre- 
al Tramways Co., 15 Que. Pr. 101. 

10. See codes and practice acts. 

11. Warren v. Federal Land Bank, 
Ga. 464, 122 SE 40, 33 ALR 45. 

12. Ala. —-Merchants’ Bank v. Sher- 
man, 215 Ala. 370, 110 S 805. 

Cal.—Melvin v. Melvin, 8 Cal. A. 
684, 97 P 696. 

Del.—American Trading Co. v. Na- 
tional Fibre, etc., Co., 31 Del. 65, 111 
A / 290. 

Fla.—Pittman vy. Myrick, 16 Fla. 
692. 

Ill.—Devine vy. Metropolitan West 
ede Mle Rao. 21629 010. 0A 1629. 

nd.—Irwin v. Harbough, 78 Ind. A. 
15. 134 NE 905. 

Ky. —Hazelhurst 
Carlisle Mfg. Co., 
934. 

La.—State v. American Sugar Re- 
nine Co;el3ss Wan 1005) TLS) sleet; 
Fontenot v. Lafleur, 2 La. A. 599; 
Chenevert v. Laws, 1 La. A. 190. 

Md.—Cox v. Jones, 5 Gill & J. 65. 

Mont.—Butte Electric R. Co. v. Mc- 
Intyre, 71 Mont. 21, 227 P61. 

N. Y.—Thayer v. Downes, 185 App. 
Div. 881, 171 NYS 434; Halloran v. 
yet Island Jockey Club, 81 NYS 


Lumber Co. v. 
TBO Keys ly ei Savy) 


Or.—Niemi v. Stanley Smith Lum- 
ber Con MeOre 22), T47 webs, L490) te 
a 
son om v. Hoobaugh, 5 Pa. Dist. 

Tex.—Warren v. La Salle Co., (Civ. 
A.) 262 SW 527. 

Vt.—J. B. LaCroix y. Eaton, 99 Vt. 
2625 133) A 745: 

Va.—Strader v. Metropolitan L. Ins. 
Co., 128 Va. 238, 105 SE 74. 

“A petition which does not show a 
cause of action is, legally speaking, 
no petition.” Tremont Lumber Co. v. 


May, 143 La. 389, 395, 78 S 650 [foll 
Louisiana Cent. Lumber Co. v. May, 
143 La. 420, 78 S 6601. 

[a] “A declaration must state the 
plaintiff’s case, either in detail, or by 
sufficient general allegations.” 
Strader v. Metropolitan L. Ins. Co., 
128 Va. 238, 245, 105 SHE 74. 

[b] Requirement not jurisdiction- 
al.—‘‘A court may have full jurisdic- 
tion of an action—the parties and the 
subject-matter—though the declara- 
tion may wholly fail to state a cause 
of action.” Foreman Bros. Banking 
Co. v. Kelly-Atkinson Constr. Co., 218 
THeAS Pooer eso os 

{ec] Inthe municipal court of Chi- 
cago, in cases of the fourth class, it 
is not necessary that the statement of 
claim should show a cause of action, 
but it is sufficient that it contains 
sufficient facts reasonably to inform 
defendant of the case against him. 
McClunn v. Gillespie, 227 Ill. A. 400 
{foll Bunes v. Sander, 229 Ill. A. 392]. 


13. See infra § 144, 
14. See infra § 147. 
15. Butte Electric R. Co. v. Mc- 


Intyre, 71 Mont...20) 2205PA6l, 

16. -Melvin v. Melvin, 8 Cal. A. 684, 
687, 97 P 696 [cit Cyc]. And see in- 
fra text and note 28. 

SSE cls elementary and funda- 
mental that the complaint must State 
facts sufficient to constitute a pres- 
ent cause of action and to show that 
the plaintiff is entitled to relief as of 
the time the complaint is filed. In 
other words, allegations showing only 
that the cause of action existed some 


time in_the past_ would be insuffi- 
cient.’”” Melvin v. Melvin, supra. 
17. See statutory provisions; and 


supra §§ 2-4. 
18. U. S.—Blakely v. Greene, 24 F. 
roe 676; Hagood y. Blythe, 38 Fed. 


ney —Jefferson County v. Gulf Re- 
fining Co., 202 Ala. 510, 80 S 798; Ala- 
bama Great Southern R. Co. v. Card- 
well, 171 Ala. 274, 55 S 185. 

Ariz.—Greenlee County v. Cotey, 17 
Ariz, 5427155 P.302, 

Ark.—Wood v. Conway County 
Drain. Dist. No. 2, 110 Ark. 416, 161 
SW 1057. 

Colo.—Southwestern Surety Ins. Co. 
v. Miller, 63 Colo. 15, 164 P 507. 

Del.—Campbell v. Walker, 24 Del. 
580, 76 A 475. 

Fla.—tTriay v. Seals, 92 Fla. 310, 109 
S 427; Warner v. Goding, 91 Fla. 260, 
107 S 406. 


field, 161 Ga. 448, 131 SE 154. 
Ida.—Swinehart v. Turner, 
602, 224 P 74; Poncia v. Eagle, 28 
Ida. 60, 152 P 208; Bates v. Capital 
State Bank, 21 Ida.?141,°121 (P5561; 
Bates v. Capital State Bank, 18 Ida. 
429, 110 P 277; Coleman v. Jaggers, 
12 Ida. 125, 85 P 894, 118 AmSR 207. 
Ill.—Smith v. Rutledge, 332 Ill. 150, 
163 NE 544; Miller v. S. S. Kresge 
Co., 306 Ill. 104, 137 NE 385; Farmers 
Bank v. Ryan, 223 Ill. A. 491; Rior- 


38 Ida. 


cise language,’ the facts out of which the cause of 


in v. Chicago City R. Co., 178 Ill. A. 
Ind.—Haskell, ete., Car Co. v. Trzop, 
190 Ind. 35, 128 NE 401; Southern R. 
Co. v. French Lick, 52 Ind. A. 447, 
100 NE 762; La Porte v. Osborn, 43 
Ind.’ A. 100, 86 NE 995. 
Iowa.—Lee v. Coon Rapids Nat. 
Bank, 166 Iowa-242, 144 NW 630. 
Kan.—Wigton v. Donnelly, 122 Kan. 
796, 253 P 400; Brooks v. Weik, 114 
Kan. 402, 219 P 528. 
ps ae v. Cox, 9 Ky. Op. 
La.—State v. American Sugar Re- 
fining Co., 138 La. 1005, 71 S 137. 
Mass.—Carney v. Proctor, 237 Mass. 


203, 129 NE 605; Flye v. Hall, 224 
Mass. 528, 113 NE 366. ‘ 
Mich.—Eberbach vy. Woods, 232 


Mich. 392, 205 NW 174. 

Minn.—Willison v. Northern Pac. 
R. Co., 111 Minn. 370, 127 NW 4. 

Miss.—Coopwood v. McCandless, 99 
Miss. 364, 54 S 1007. 

Mo. —Epstein v. Wells, 284 SW 845. 

Mont.—Gravelin v. Porier, 77 Mont. 
260, 250 P 823; Griffin v. Chicago, etc., 
RCo; 67 Mont. 386, 216 P 765; Craw- 
ford v. Pierse, 56 Mont. Stil POS 
315; Montana Amusement Sécurities 
Co. v. Goldwyn Distributing Corp., 56 
Mont. 215, 182 P 119. 

Nebr. —Ferson v. Armour, 109 Nebr. 
648, 192 NW 125; Hanna y. Hanna, 
104 Nebr. 231, 176 NW 732. 

Nev.—Walser v. Moran, 42 Nev. 111, 
173 P 1149, 180 P 492. 

N. J.—Jurnick v. Manhattan Opti- 
cal Co., 66 N. J. L. 380, 49 A 681. 

N. M.—Palmer v. Farmington, 25 
NESE La SLO ai eo enie 

N. Y.—Walrath v. Hanover F. Ins. 
Co., 216 N.- Y. 220, 110 NE 426; Keefe 
Vv. Lee, 197 N. Y. 68, 90 NE 344, 27 
LRANS Sole Southwick v. Memphis 
First Nat. Bank, 84 N22 Y¥.9742/0) 
HowPr 164 [rev 20 Hun 349]; 
ning v. Tuler, 21-N. Y. 567; ‘Allen v. 
Patterson; "ea INs oY. “66, Seld. 320 DU 
AmD 542; Rockefeller v. Kellas,, 222 
App. Div. 368, 226 NYS 325; Kent v. 
Brie R. Co., 201 App. Div. 293, 194 
NYS 629 [mod 116 Misc. 550, 190 NYS 
273]; Abbott v. Harbeson Textile Co., 
162 App. Div. 405, 147 NYS 1031; 
Cohn-Hall-Marx Co. v. Gutman, 185 
NYS 182. 

N. C.—Eddleman vy. Lentz, 158 N. C. 
65, ee SE 1011. 

D.—Peterson v. Swanson, 39 N. 
D. Nod, pues NW 389; Weber v. Lewis, 
Py hpers . 473, 126 NW 105, 34 LRANS 

Okl.—Page y. Oklahoma City, 129 
Okl. 28, 263 P 448; Owens v. Purdy, 
90 ORI. 256, 207 Pp 425; Turben v. 
Douglass, 76 Okl. 78,183 P 88ly He- 
Satie v. Williams, 30-Okl. 129, 120 


Or.—Hill v. Wilson, 108 Or. 521, 
PAN AI ES WEE LCOS Wie helene Mahaffey, 94 Or. 
292, 185 P 746. 

Pa. —Boyle v. Breakwater Co., 239 


Pa. 577, 8% A 10. 
note. 


See also infra this 


*By JOSEPH WALKER MAGRAUTH (§§140-170). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Rin ©O., 


§ 140] 


action arose,!® in such manner as to apprise defend- 


Philippine.—Canete y. Wislizenus, 
36 Philippine 428. 

Porto Rico.—Bigelow v. Porto Rico 
Planters Co., 7 Porto Rico Fed. 463; 
Garcia v. Preston, 17 Porto Rico 556. 

R. I.—Forbes v. Benson, 103 A 228. 

S. C.—Nance v. Georgia, ete., R. Co., 
35 S.C. 307, 14 SE 629. 

S. D.—Eads v. Wagner, 35S. D. 547, 
153 NW 302. 

Tex.—Caywood vy. Caywood, © (Civ. 
A.) 290 SW 889. 

Utah.—Lund v. Salt Lake County, 
58 Utah 546, 200 P 510; Kilpatrick- 
Koch Dry-Goods Co. v. Box, 13 Utah 
494, 45 P 629. 

Va.—Eaton v. Moore, 111 Va. 400, 
69 SE 326. 

Wash.—Fransioli v. Thompson, 55 
Wash. 259, 104 P 278. 

W. Va.—Hains v. Parkersburg, etc., 
R. -Co.. 71 W. Va. 458, 76 SE 848. 

Ont.—Electrical Dev. Co. v. Queen 
Victoria Niagara Falls Park Comrs., 
40 Ont. L. 480. 

“Perspicuity and simplicity is the 
end to be sought. Prolixity should 
be avoided.””. Lund-v. Salt Lake Coun- 
ty, 58 Utah 546, 563, 200 P 510. 

[a] “No plaintiff is required to re- 
peat a material portion of his allega- 
tion more than once.” Thomson Dev. 
Co. v. Crutchfield, 161 Ga. 448, 454, 131 
SE 154. 

[b] Construction of requirement. 
—The provision of the code that the 
cause of action shall be plainly and 
eoncisely stated “does not mean that 
essential fullness of statement shall 
be sacrificed to conciseness, but that 
all the facts going to make up the 
cause of action must be stated as 
plainly and concisely as is consistent 
with perfect accuracy, and that no 
material allegation should be omit- 
ted.”” Eddleman vy. Lentz, 158 N, C. 
65, 69, 72 SE 1011: 

{c] Proper verbiage.—‘It is al- 
ways well in a pleader to use the ver- 
biage of that upon which his right 
of action rests.” Parker yv. London 
Guarantee, etc, Co. 30 F. (2d) 464, 
465 (an action against a liability in- 
surer based on a provision of the poli- 
ey giving the right of action against 
insurer in case judgment against in- 
sured could not be collected). 

{d] “fhe length of a statement is 
no legal objection to it, because, al- 
though our statute provides that the 
plaintiff's statement shall be concise, 
it makes no provision for enforcing 
this requirement, either by striking it 
off or referring to it an Officer to re- 
duce it to proper dimensions.” Agque 
v. Philadelphia, etce.,, R. Co., 14 Pa. 
Co. 199, 200. 

[e] Statement of claim in Penn- 
sylvania (1) must contain a concise 
statement of plaintiff's cause of ac- 


tion. Rhodes v. Terheyden, 29 Pa. 
Dist. 507; Vincent v. Kuehler, 29 Pa. 
Dist. 85; Weiss v. Schafer, 26 Pa. 
Dist. 166; Kidd v. Arnold, 18 Pa. 
Dist. 462; Fishburn v. New York 


Cent. R. Co., 13 Pa. Dist. 608; Anchor 
Sav. Bank vy. Stoneham Tannery Co., 
8 Pa. Co. 303; Goldbeck v. Brady, 4 
Pa. Co. 169. (2) The statutory re- 
quirement of division into paragraphs 
containing a single material allega- 
tion does not prevent the incorpora~ 
tion in the paragraph of subordinate 
allegations which modify, clarify, or 
explain the material allegation. Fuel 
Oil Co. v. Clarendon Refining Co., 29 
Pa. Dist. 805. (3). The use of the 
statement of claim must be restricted 
to those actions in which the Sstat- 
ute allows it to be filed. Meals v. 
Wiley, 12 Serg. & R. 96. 

19. U. S.—Gogol v. Baltimore, etc., 
226 Fed. 224; .Hagood v. 
Blythe, 38 Fed. 76. 

Ala.—Jefferson County vy. Gulf Re- 
fining Co., 202 Ala. 510, 80 S 798; Pat- 
ton v. Tidwell, 17 Ala. A. 663, 87 S 
624. 

Ariz.—Greenlee County v. Cotey, 17 
Ariz. 542, 155 P 302. 

Ark.—Wood v. Conway County 
Drain. Dist. No. 2, 119 Ark. 416, 161 
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| ant of what the 


SW 1057. 
Cal.—Melvin vy. 


Melvin, 8 Cal. A. 
684, 97 P 696. 


Colo.—Burgess v. Keck, 53 Colo. 
224, 124 P 345. 
Del.—Campbell v. Walker, 24 Del. 


580, 76 A 475. 

D. C.—Friedlander  v. 
App. 208. 

Fla.—Warner vy. 
260, 107 S 406. 

Ga.—Cedartown Cotton, ete., Co. v. 
Miles, 2 Ga. A. 79, 58 SE 289. 

Ida.—Swinehart v. Turner, 38 Ida. 
602, 224 P 74; Poncia v. Eagie, 28 
Ida. 60, 152 P 208; Bates v. Capital 
State: Bank, 21 Tdal 141, 121 .°P 561; 
Bates v. Capital State Bank, 18 Ida. 
CUPS oso a IK) gil 82 Ay fe 

Ill.—Miller v. S. S. Kresge Co., 306 
Ill. 104, 137 NE 385. 

Ind.—Indianapolis Tract., ete, Co. 
v. Mathews, 177 Ind. 88, 97 NE 320; 
Southern R. Co. v. French Lick, 52 
Ind. A. 447, 100 NE 762. 

Iowa.—Lee vy. Coon Rapids Nat. 
Bank, 166 Towa 242, 144 NW 630. 

Kan.—Brooks v. Weik, 114 Kan. 
402, 219 P 528. 
_ Ky.—Lamadrids v. Cox, 9 Ky. Op. 
ae Alexander v. Quigley, 1 Ky. Op. 


La.—West Monroe Mfg. Co. v. West 
Monroe, 146 La. 641, 83 S 881. 
Me.—Brown v. Rhoades, 126 Me. 
186, 187 A 58, 538 ALR 834. 
Mass.—Carney v. Proctor, 237 Mass. 
203, 129 NE 605; Flye v. Hall, 224 
Mass. 528, 113 NE 366. 
Mich.—Eberbach v. Woods, 232 
Mich. 392, 205 NW 174. 
Minn.—Willison v. Northern Pac. 
R.Co., 111 Minn. 370, 127 NW 4. 
Miss.—Cocpwood v. McCandless, 
99 Miss. 364, 54 S 1007. 
Mo.—Epstein v. Wells, 284 SW 845. 
Mont.—Gravelin v. Porier, 77 Mont. 
260, 250 P 823; Griffin v. Chicago, 
ete., RiiCol, 6% Mont, 386)/ 216 P..765; 
eee one v. Pierse, 56 Mont. 371, 185 
315. 


Nebr.—Ferson v. Armour, 109 Nebr. 
648, 192 NW 125. 


Rapley, 38 


Goding, 91 Fla. 


Nev.—Walser v. Moran, 42 Nev. 
LLP 9F 1805 Pe 492: 
N. J.—Beardsley'v. Southmayd, 14 


Nod. Li 534 

N. M.—Palmer v. Farmington, 25 N. 
Me 145 179 P22. 

N. Y.—Walrath v. Hanover F. Ins. 
Co., 216 N. Y. 220, 110 NE 426; Mil- 
liken v. Western Union Tel. Co., 110 
IN: ¥,...403), U8 INE 251. Io LRA 28 i 
White v. Madison, 26 N. Y. 117, 26 
HowPr 481; Allen v. Patterson, 7 N. 
Y. 476, Seld. 32, 57 AmD 542; Bno v. 
Woodworth, 4 N. Y. 249, 53 AmD 370, 
CodeRepNS 262; Rockefeller v. Kal- 
las,-222 App. Div. 368, 226 NYS 325; 
Page v. St. Lawrence Condensed Milk 
Corp., 213 App. Div. 336, 210 NYS 
261; Abbott v. Harbeson Textile Co., 
162 App. Div. 405, 147 NYS 1031; 
Weiner v. Yale Knitting Mills, 138 
App. Div. 533, 123 NYS 327; Bush- 
nell v. Chautauqua County Nat. Bank, 
10 Hun 378 [mod on other grounds 74 
N. Y. 290]; Wooster v. Sage, 6 Hun 
Aso Lat, Ou) weNs | Yo Soro isy Beachy wv. 
Cooke, 39 Barb. 360 [aff 28 N. Y. 508, 
86 AmD 260]; Seeley v. Engell, 17 
Barb. 530 [rev on other grounds 13 
N. Y. 542]; Bottom v. Chamberlain, 
21 Misc. 556, 47 NYS 733; Blanchard 
v. Strait, 8 HowPr 83. 


N. C.—Eddleman v. Lentz, 158 N. 
Ci Go, veo Ou, 

N. D.—Peterson v. Swanson, 39 N. 
D. 301, 167 NW 389. 


Okl.—Page v. Oklahoma City, 129 
Okl. 28, 263 P 448; Owens v. Purdy, 
90 Okl. 256, 217 P 425; Eggleston v. 
Williams, 30 Okl. 129, 120 P 944. 

Or.—Hill v. Wilson, 108 Or. 621, 216 


P 751; Lun v. Mahaffey, 94 Or. 292, 
185 P 746. 

Pa.—Black yv. Isaacman, 44 Pa. 
Super. 476. 

Philippine.—Canete v. Wislizenus, 


36 Philippine 428; Valmilero v. Kong 
Chang Seng, 33 Philippine 84. 
Porto Rico.—Bigelow v. Porto Rico 
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pleader relies on and intends or ex- 


Planters Co., 7 Porto Rico Fed. 463; 
Ochoa v. Lanza, 17 Porto Rico ce 
R 


nie I.—Forbes v. Benson, 103 
S. C.—Nance v. Georgia, etc., R. 
Co., 35 S.C. 307, 14'/SE 629 [quot 


Chalmers v. Glenn, 18 S. C. 469]. 


S. D.—Eads v. Wagner, 35 S. D. 
547, 153 NW 302; 

Tex.—Garrow v. Allen, (Civ. A.) 
260 SW _ 887; Hicks v. Emerson- 
Brantingham Impl. Co., (Civ. A.) 
229 SW 348. 

Utah.—Greene v. Knox, 263 P 928. 


Va.—Eaton v. Moore, 111 Va. 400, 
69 SE 326; Lane Bros. Co. v. Seak- 
ford, 106 Va. 93, 55 SEH +556. 

Wash.—Fransioli v. Thompson, 55 
Wash. 259, 104 P 278. 

W. Va.—Smith v. Donald Coal Co., 
92 W. Va. 253, 258, 115 SE 477. 

Ont.-—Electrical Dev. Co. v. Queen 
Victoria Niagara Falls Park Comrs., 
40 Ont. L. 480. 
ye see v. Durocher, 7 Que. 

jis ‘ 

“Tt is the function of a declaration 
to set forth facts, not law, arguments 


or conelusions.” Smith v. Donald 
Coal Co., supra. 
“The facts which constitute a 


cause of action should be stated in 
the complaint, and not left to infer- 


ence.” Jefferson County v. Gulf Re- 
ane €o., 9202 “Alay 510,95 512330, S 


- “Neither the court below nor can 
this court basé its decree on facts 
not alleged or put in issue by the 
pleadings.” Blizzard v. Salyer, 125 
Va. 604, 612, 100 SE 454. 

[a] Under both code and common- 
law systems of pleading, the facts 
constituting the cause of action must 
be pleaded by plaintiff. Backus v. 
Clark, ol Kan.) /303; 83. Am D437. 

[b] “fhe pleading should state 
the facts themselves, and a mere 
statement of that which at most is 
but prima facie evidence of facts 
not expressed in that evidence, nor 
to be with reasonable certainty im- 
plied from it, does not apprise the 
defendant of the real cause of action, 


and is insufficient.” Alexander v. 
Quigley, 1 Ky. Op. 230, 236. 
[c] Affirmative ‘allegations.—‘“It 


is elementary that material facts in 
a pleading must be _ affirmatively 
averred.”’ Greene v. Knox, (Utah) 
263 P 928, 930 (a denial of knowl- 
edge or information sufficient to form 
a belief as to a material matter does 
not present any isSue or require any 
answer). 

{[d] Mere allegation of indebted- 
ness insufficient.—‘‘A statement of 
claim which simply alleges that the 
defendant was on a certain day ‘in- 
debted to the plaintiff for money 
loaned and for work and labor done 
and materials furnished by the plain- 
tiff to the defendant in the sum of 
$470,’ would, without more, be in- 
sufficient. It is not such a clear and 
concise statement of the plaintiff’s 
demand as the act of 1887 contem- 


plates.” Black v. Isaacman, 44 Pa. 
Super. 476, 477. 
[e] Reference to exhibits.—A 


complaint which does not contain 
the facts constituting plaintiff’s 
cause of action, but contains simply 
a list of exhibits to which the plead- 
er refers for the facts upon which 
he relies, is insufficient. Canete vy. 
Wislizenus, 36 Philippine 428. 

[f{] Express or implied promise.— 
“In pleading there is no such thing 
as an implied promise to pay. All 
promises are averred to be express 
and are so treated in passing on de- 
niurrer. ... But that rule does’ not 
apply to a verified statement of 
plaintiff's claim under the statute. 
The verification must state all the 
facts necessary to support the ac- 
tion. If it does not, it will on mo- 
tion be stricken from the files, not 
being subject to demurrer. If the 
preponderance of the evidence pro- 
duced at the trial does not sustain 
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pects to prove.?° 


the case upon all the facts stated in 
the affidavit, the plaintiff must fail.” 
Keime v. Thum, 238 Ill. A. 519, 523. 

{g] Statement of law wunneces- 
sary.—‘‘There is no requirement that 
a complaint shall set out the law un- 
der which it is brought, much less 
that it shall set out which of two 
laws is applicable. The law is self- 
executing and is to be considered as 
read into a complaint.” Dinkins v. 
Prescott, etc., Co., 7 Porto Rico Fed. 
271, 274. 

Common counts see supra § 134. 

20.. Del.—Campbell v. Walker, 24 
Del. 580, 76 A 475; King v. Wilming- 


ton, ete., Electric R. Co., 17 Del. 452, 
41 A 975. 

Ill.—Riordan v.. Chicago City R. 
Cosel78 TAs 323; 

Mich.—Eberbach v. Woods, 232 


Mich. 392, 205 NW 174. 
Minn.—Willison v. oneuern Rae; 
R. Co., 111 Minn. 370, 127 NW 
s, (A.) ry SW 
845. 


N. Y.—Stabilimento Metallurgico 
Ligure v. Joseph, 189 App. Div. 173, 
178 NYS 241; Cheney Hammer Co. v. 
Collins; 496 NYS) 25 faff 172 App. 
Div. 932 mem, 156 NYS 1126 mem]; 
Hughes vy. Wilcox, 17 Misc. 32, 39 
NYS 210. 

N. D.—Weber v. Lewis, 19 N. D. 
473, 126 NW 105, 34 LRANS 364. 

R. I1.—Forbes v. Benson, 103 A 228; 
Stone vy. Pendleton, 21 R. I. 332, 43 
A 643. 

W. Va.—Hains v. Parkersburg, etc., 
Ete 


Co., 71 W. Va. 453, 76 SE 843. 
21. 
lex Co., 14 F. (2d) 812 [aff 6 F. (2d) 


U. S. v. George A. Ful- 


879]; Jackson. Via. Virginia: Mot 
Springs Co., 209 Fed. 979; Phcenix 
Lumber Co. v. Idaho Univ., 197 Fed. 


425; World’s Columbian Exposition 
Co. v. France, 91 Fed. 64, 33 CCA 333. 

Ala.—Alabama Great Southern R. 
Co. v. Cardwell, 171 Ala. 274, 55 S 
185. 

Ariz.—Greenlee County v. Cotey, 17 
Ariz. 542, 155 Be 302. 

Ark.—Wood  v. Conway County 
Drain. Dist. No. 2, 110 Ark. 416, 161 
SW 1057. 

Colo.—Burgess v. Keck, 53 Colo. 
tte 124 P 345. 

Del.—-American Trading Co. v. Na- 


tional | Hibre,,‘ete,,: Co.,, 34° Del, 465; 
111 A290. 

D. C.—Friedlander vy. Rapley, 38 
App. 208. 


Fla.—Triay v. Seals, 92 Fla. 310, 
109 S 427; Warner v. Goding, 91 Fla. 
260, 107 s 406; Co-operative Sanitary 
Baking Cony, "Shields, ile Eo OO 
S 934; Warfield v. Hepburn, 62 Fla. 
409, 418, 57 S 618; Sylvester v. Lich- 
tenStein, 61 Fla. 441, 55 S 282; Capital 
City Bank v. Hilson, 59 Fla. 215, 51 
(5 353'U.. 8S, Fidelity, etc. Co..v. Dis- 
trict Grand Lodge No. 27 G. U. O. O. 
F., 58 Fla. 373, 50 S 952; Kirton v. 
Atlantic Coast Line R. Co,, 57 Fla. 
79, 49 93 1024; Royal Phosphate Co. 
v. Van Ness, 53 Fla. 135, 43 S 916; 
Milligan v. Keyser, 52 Fla. 331, 42 S 
201. 


Ga.—Groover vy. Simmons, 163 Ga. 
Senile te tobe iae 6. 

Tda.—Hyatt v. Humbird Lumber 
Co., 31 Ida. 457, 173 P 1085. 

Ill.—Hansberry v. Holloway, 332 


Til, 334, 163 NE 662, [rev 245 Tll 
A. 592]; Allis-Chalmers Mfg. Co. v. 
Chicago, 297 Ill. 444, 130 NE 736; 


Hartray v. Chicago R. Co.’ s, 290 il 
85, 124 NE 849 [aff 210 Ill. UN. 382]; 


Walters v. Ottawa, 240 Ill. 259, 88 
NE 651 [rev 144 Ill. A. 379]; Yean- 
cey v. Taylor Coal Co., 199 Ill. A. 14; 


Bradley v. Federal L. Ins. Co., 178 
Til. A. 524. 

Ind.—Lake Erie, etc., R. Co. v. Hol- 
land, 162 Ind. 406, 69 NE 1388, 63 


Every material fact which goes to 
constitute the ground of plaintiff’s action must be 
alleged,?* or, as it has been otherwise expressed, it is 
necessary that the declaration, complaint, or petition 
should allege every fact which plaintiff would be 


‘tical Co., 


PLEADING 


LRA 948; Shultz v. Shultz, 136 Ind. 
323, 36 NE 126, 43 AmSR 320; Hux- 
table v. Shumate, 79 Ind. A. 293, 134 
NE 896; Irwin v. Harbough, 78 Ind. 
A. 175, 134 NE 905. 

Ky.—Kearney v. Covington, 1 Metc. 


339; ‘Kountz v. Brown, 16 B. Mon. 
Bq: Turner -v. Peacock, 9 Ky. Op. 
396; Bell v. Bryant, 8 Ky. Op. 309; 


Cunningham v. McConnell, 7 Ky. Op. 
397; Stewart v. Grisham, 2 Ky. Op. 
403; Lucas v. Boyce, 2 Ky. Op. 195. 
La On Mis. BCG: avn 
West Monroe, 146 La. 641, 83 S 881. 
Me hoades, 126 Me. 
186, aleve. 58, 4De ‘ALR 834. 
Mass.—Davis v. H. S. & M. W. 
Snyder, Inc., 252 Mass. 29, 147 NE 
30; Lexington v. Suburban Land Co., 
235 Mass. 108, 126 NE 360; Read v. 
Smith, 1 Allen 519; Drowne v. Stimp- 
son, 2 Mass. 441. 
Mo.—Crane v. Missouri Pac. R. Co., 


87 Mo. 588; Callahan v. Caffarata, 39 
Mo-7213659* Biddle ya Boyce, 713 6 Mo, 
532; Loewenberg v. De Voigne, 145 
Mo. Ax T10p. £238" (SY "99s" Storyaeer, 
ymin Cent. Ins. €o.,- 61) Mo. =A. 

Mont.—Griffin v. Chicago, ete. R. 


Co., 67 Mont. 386, 216 P 765. 

N. J.—Jurnick v. Manhattan Op- 
66 -Nivd-> Ter 380) 490A 68a 
Be ardsley v. Southmayda, See Er 
534. 

N. Y.—Lent v. New York, etc. R. 
Co:e- L80 rN; CY. 5045.29 NE 988, 28 
AbbNCas 478; Pope v. Terre Haute 
Cars Pete. Co., POTN Sys 61,5 ESPEN 
592; Reining v. Buffalo, 102 N. Y. 
308, 6 NE 792; Burrall v. Bushwick 
R. Co., 75 N. Y, 211; Kelsey v. West- 
ern, 2 N. Y. 500; Samelson vy. Mayer, 
139 App. Div. 6).123 NYS “418: [rev 
65 Misc. 518, 120 NYS 75]; Carman 
NM. Warmers’ kL. & Tl. Co., (0\ Bun +2835 
24 NYS 39; Freeman vy. Fulton F. 
Ins. Co., 38 Barb. 247, 14 AbbPr 398; 
Howard v, Tiffany, 5 N. Y. Super. 
695, CodeRepNS 99; Lee v. Ainslee, 1 
Hilt. 277, 4 AbbPr 463; Daub Stor- 
age Warehouse, etce., Co. v, Fitz- 
henry, 70 Misc. 220, 126 NYS 630; 
Cohn-Hall-Marx Co. v. Gutman, 185 
NYS 182; Brizse v. Lisman, 170 NYS 
208 [rev on other grounds 185 App. 
Div. 27 Eee. NEY. SS uve) can EVO LGC gaye 
America Co., 136 NYS 75. 

N. C.—Eddleman v. Lentz, 158 N. 
Cy 655,72 (SH orl. 

Or.—_L. B. Menefee Lumber Co. v. 
MacDonald, 122 Or. 579, 260 P 444. 

Pa.—Vitro Mfg. Co. v. Standard 
Chemical Co., 291 Pa. 85, 139 A 615; 
Neiman v. Ebert, 47 Pa. Super. 7; 
Plunkett v. Hamnett, 36 Pa. Super. 
590; Williams v. Capute, 1 Pa. Dist. 
& Co. 76% Lancaster, ete., R.tCo: ev. 
Casualty Co. of America, 26 Pa. 
Dist) (Oley Kidds van Arnold: > 18 sPa. 
Dist. 462; Com. v. Hoobaugh, 5 Pa. 
Dist. 502; Hutton v. McLaughlin, 38 
WklyNC 238. 

Tex.__Hoffman v. Buchanan, 57 
Tex. Civ. A. 368, 123 SW 168. 

Utah.—-Volker-Scowcroft Lumber 
Co. v. Vance, 36 Utah 348, 103 P 970, 
24 LRANS 321, AnnCas1912A 124. 

Va.—Mankin v. Aldridge, 127 Va. 
761, 105 SH 459; Chesapeake, etce., 
R. Co. v. Melton, 110 Va. 728, 67 SE 
346; D. “Si, Cook, setcie; Minis ‘Co ty. 
Thompson, 110 Va. 369, 66 SE 79; 
Chesapeake, ete., R. Co. v. Hoffman, 
109 Va. 44, 68 SE 432. 

Ont.—Electrical Dey. Co. vy. Queen 
Victoria Niagara Falls Park Comrs., 
40 Ont. L. 480. 

Que.—Simard vy. Durocher, 7 Que. 
PES So. 

“The plaintiff is required to allege 
all facts in his complaint upon which 
he seeks to recover, disclosing clear- 
ly therein the presence of all the 
necessary elements upon which he 
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required to prove on a trial in order to recover,?” and 
which defendant has a right to controvert in his plea 
or answer,”* or at least that every such fact should 
be fairly inferable from the facts alleged.?* 
allegations are made, the pleading is sufficient as 


Tf such 


predicates his demand.” Griffin v. 
Chicago, etc., Co., 67 Mont. 386, 
3925-216 P 165: ; 

fa] “It is elementary ... that 


all elements essential to make out a 
cause of action must be alleged.” 
Union Bank, ete., Co. v. Himmelbau- 
er, 68 Mont. 42, 45, 216 P 791. 

[b] “The test to be applied is 
whether sufficient facts are alleged 
to sustain a judgment for the relief 


demanded.” Kienle v. Fred Gretsch 
Realty. Co.,..133 App. Divse 8913395; 
117 NYS 500 

[ec] All conditions necessary to 


liability must be alleged. West Mon- 
roe Mfg. Co. v. West Monroe, 146 La. 
641, 83 S 881. 

[d] Each count must contain 
every allegation of fact necessary to 
show a cause of action. Cincinnati 
Southern R. Co. v. Cummings, 6 Kyl 
442, 13 Ky. Op. 126. 

[e] Change of form of action — 
“A party cannot, by changing the 
form of his action, evade the neces- 
sity for pleading and proving a fact 
essential to his right of recovery.” 
Hoffman v. Buchanan, 57 Tex. Civ. 
A. 368, 373, 123 SW. 168, 

[f] Joinder of legal and equitable 
remedies.—‘ ‘Whatever liberality is to 
be given our reformed system of 
procedure permitting a union or 
combination by a plaintiff of legal 
and equitable primary rights and 
remedies in one suit, it neverthe- 
less is clear that the complaint must 
contain all the necessary facts con- 
stituting both grounds for relief.” 
Volker-Scowcroft Lumber Co. v. 
Vance, 36 Utah 348, 356, 103 P 970, 
24 LRANS 3821, AnnCas1912A 124. 

[g] Aider by writ.—The want of 
a direct averment that the note sued 
on became due before the commence- 
ment of the action may be supplied 
by reference to the writ. Friend v. 
Pitman, 92 Me. 121, 42 A 317. 

{h] In an action upon a contract 
of sale, which is within the statute 
of frauds but is not in writing, the 
statement of claim must set forth 
facts taking the particular case out 
of the statute, such as acceptance, 
giving something in earnest, or part 
payment. Mason-Heflin Coal Co. v. 
Currie, «270: Pas 2215; 223-10 s oe pele 
(“The purpose of a statement is to 
set forth facts which show a claim 
‘enforceable’ by action; and it neces- 
sarily fails of this purpose unless 
they are averred’’). 


22. U. S.—Garrett v. Louisville, 
ete. oR. Co. 2355 US S08. cbr SC trees 
59 L. ed. 242. 

D. C.—Friedlander vy. Rapley, 38 
App. 208. 


La.—Dotson v. Louisiana Cent. 
Lumber Co., 144 La. 78, 80 S 205; 
payee V.. Titeomb, 189 duas 195 tees 


Oe Rea a v. Dickason, 274 

N. Y.—Lent v. New York, etc, R. 
Con wel SOU Ny Yb 04029 NE 988, 28 
AbbNCas 478; Allen v. Patterson, qT 
Nine Xing 41165 Seld, 32, 57 AmD 542. 

Tex.—Laas v. Seidel, 95 Tex. 442, 
67 SW 1015; De Proy v. Progakis, 
(Ci v.nRAS) 259 SW 620 {rev on other 
grounds (Commn. A.) 269 SW 78]. 

“Where any fact is necessary to be 
proved in order to sustain the plain- 
tiff’s right of recovery the declaration 
must contain an averment substan- 
tially of such fact in order to let in 
the Bho ” Garrett v. Louisville, 
etc., Co.; 235 U. S. 308, 312, 35 SCt 
32), sg L. ed. 242. 

23. Allen v. Patterson, 7 N. Y. 476, 
Seld. 32, 57 AmD 542. 

24, Fla. —Sylvester v.  Lichten- 
stein, 61 Fla. 441, 55 S 282; Capital 
City Bank y. Hilson, 59 Fla. 215,554) 


=e es 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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against demurrer for failure to state a cause of ac- 
tion,?® and it is not necessary or proper to set forth 
facts which need not be proved upon the trial in or- 
der to warrant a recovery,*® or matters which in no 
way explain or aid the issues sought to be raised.?7 
It must be made to appear that the cause of action 
had acerued to plaintiff at the time the action was 
So, when the action is upon a debt, it 
must be alleged that the amount which plaintiff 
claims is due and payable,?® but where the general 
averments of the complaint show that plaintiff’s 
claim is due and unpaid, this is sufficient without 
making such averment directly.®° It is sufficient that 
the essential facts are set forth with reasonable pre- 
cision,*? and it is not necessary that plaintiff in his 
initial pleading should classify or denominate the 
wrong of which he complains,*®? or ask for the pre- 
cise relief which the law awards.** 
should contain only such allegations as are material 
to the cause of action which it is intended to assert,?*4 
and it is improper to allege, as grounds of liability, 
matters which it is not intended to 


commenced.?§ 


S 853; U.S. Fidelity, etc., Co. v. Dis- 
trict Grand Lodge No. 27,.G. U. O. O. 
F., 58 Fla..373; 50 S 952; Kirton v. 
Atlantic Coast Line R. Co., 57 Fla. 79, 
49 S 1024; Royal Phosphate Co. v. 
Van Ness, 53 Fla. 135, 43 S 916; Milli- 
gan v. Keyser, 52 Fla. 331, 42 S 367. 

Me.—Brown v. Rhoades, 126 Me. 
186, 137 A 58, 53 ALR 834. 

Minn.—Vukelis v. Virginia Lum- 
ber Co., 107 Minn. 68, 119 NW 509. 

N. Y.—Sanders v. Soutter, 126 N. Y. 
193, 27 NE 263. 

N. C.—Conrad vy. Granville County 
Bd. of Education, 190 N. C. 389, 130 
SE 53. 

Tex.—Laas v. Seidel, 95 Tex. 442, 
67 SW 1015; De Proy v. Progakis, 
(Civ. A.) 259 SW 620 [rev on other 
grounds (Commn. A.) 269 SW 78]. 


“A pleading will be held to state, 


all facts that can be implied from 
the allegations by reasonable and fair 
intendment.” Vukelis v. Virginia 
Lumber Co., supra. 

[a] “All that is necessary to sus- 
tain the pleadings as against general 
demurrer is that a cause of action can 
be reasonably inferred from the lan- 
guage used.”—Brown v. Rhoades, 126 
Me. 186, 187, 137 A 58, 53 ALR 834. 

[b] Liberal construction.—‘‘A 
complaint will be sustained as against 
a demurrer if any part presents facts 
sufficient to constitute a cause of ac- 
tion, or if facts sufficient for that pur- 
pose can be gathered from it under 
a liberal construction of its terms.” 
Conrad v. Granville County Bd. of 
Education, 190 N. C. 389, 3938, 180 SH 
58. To same effect Hendrix v. South- 
ern i CO. Og, oO. 9,67 0 Sh LO0L: 
New Bern Banking, etc., Co. v. Duffy, 
156ENG Cy 885 727" SE. 196. - 

{c] Plaintiff entitled to fair im- 
plications.—‘“‘A complaint states a 
cause of action if, under its allega- 
tions, evidence “may be admitted 
which will prove a cause of action; 
and the plaintiff is entitled to all the 
facts that may be fairly implied from 
the allegations by reasonable and fair 
intendment.” Rockefeller v. Kellas, 
222 App. Div. 368, 370, 226 NYS 325. 

25. Ark.—Feldman v. Feldman, 
171 Ark. 1097, 287 SW 384. 

Mont.—Gravelin v. Porier, 77 Mont. 
260, 250 P 823. 


_ N. J.—Beardsley v. Southmayd, 14 
N. J. L. 534. 
N.. Y.— Butterick Pub. Co. v. Fred- 


2325Ne) Yt 
37 Okl. 


erick Loeser & Co., Ince., 
86, 183 NE 361. 

Okl.—Smith v. Gardner, 
183, 181 P 538. 

W. Va,—Union Stopper Co. v. Mc- 
Gara, 66 W. Va. 403, 66 SE 698. 

And see cases supra notes 21-24. 

“Counts of a declaration which omit 
in their averments nothing so essen- 
tial to the action that judgment ac- 


prove;**® but su- 


PLEADING 


A complaint 


cording to law and the very right of 
the cause cannot be given, are suffi- 


cient.” Union Stopper Co. v. McGara, 
supra. 
{a] General rule of sufficiency.— 


“Where a petition states facts which 
show that the plaintiff has been 
wronged, show of what such wrongs 
consist, and the amount of damage 
plaintiff has sustained thereby, and 
further show that defendant perpe- 
trated such wrongs and is liable to 
plaintiff therefor, and prays judgment 
for the amount of damage sustained 
by reason of such wrongs, it states a 
cause of action.” Smith v. Gardner, 
37, Okl. 183, .185, 181,P 538. 

[b] The fact that the court might 
refuse relief as a matter of discre- 
tion does not warrant a decision that 
the complaint is insufficient as 
against a general deniurrer.—Butter- 
ick Pub. Co. v. Frederick Loeser & 
Cozf ine. 7282 NY. 86; 133NE: 361. 

26. Surplusage see supra § 83. 

Impertinence see supra § 81. 

27. Field v. Brantley, 144 Ga. 55, 
86 SE 245. ‘ 

[a] Ability to respond for costs.— 
“T know of no authority or practice 
for holding that a foreign plaintiff 
should set out in his statement’ of 
claim the fact that he has assets 
within the jurisdiction sufficient to 
answer for. costs.” McEwan _ v. 
Marks, 5 Sask. L. 222, 223, 4 DomLR 
369, 21 WestLR 34, 2 WestWkly 228. 

28. Erwin v. Central Union Tel. 
Co., 148 Ind. 365, 46 NE 667, 47 NE 
663; Hepp v. Commagere, 10 Rob. 
(La.) 524; McMaster v. Brander, 2 
Rob. (la.) 498; Clyde v. Johnson, 4 
N. D. 92,58 NW 512; McLean v. Mc- 
Lean, 17 Ont. Pr. 440. 

29. Tomlinson v. Ayres, 117 Cal. 
568, 49 P 717; Rice v. Schuylkill 
County, 14 Pa. Co. 541. 

Allegations of nonpayment general- 
ly see Payment § 129. 

30. Singleton v. O’Blenis, 125 Ind. 
151, 25 NE 154; Aughie v. Landis, 95 
me 419; Humphrey v. Fair, 79 Ind. 

10. 

31. Central of Georgia R. Co. v. 
Jeffers, 34 Ga. A. 35, 36, 128 SE 202; 
Weibush y. Jefferson Canal Co., 68 
Mont. 586, 220 P 99. 

“While a plaintiff is required to 
set out plainly and fully his cause of 
action, so as to afford the defendant 
an opportunity to prepare for trial, 
he is not required to allege impossible 
particulars or unnecessary details.” 
Central of Georgia R. Co. v. Jeffers, 
supra. 

32. Walrath v. Hanover F. Ins. Co., 
216 N. Y. 220, 110 NE 426. 

33. See infra § 188. 

34. Bulova v. E. L. Barnett, Inc., 
111 Mise. 150, 181 NYS 247 [mod on 


[49 C.J.] 188 


perfluous allegations do not ordinarily render a com- 
plaint insufficient,** although they may have this ef- 
fect where they confuse the issue.** 

Ultimate facts should be alleged,*® and only such 
facts need be alleged;*® it is neither 
proper to allege evidentiary matters 
ultimate facts are to be established.*° 

Where several causes of action are 
legations as to each should contain, at length or by, 
reference,‘ all the facts necessary to constitute that 
cause of action.*? 

Statement of several grounds. For the purpose of 
establishing a cause of action, plaintiff may state as 
many grounds as he has to sustain it.** ‘ 

Where the action is upon a joint and several lia- 
bility of defendant and other persons who are not 
made parties to the action, the declaration may con- 
tain such allegations as would be proper in case de- 
fendant were the only one liable.## 

Negative allegations. 
under any duty to negative facts which might consti- 
tute a defense,*> negative allegations are necessary 


necessary nor 
by which the 


set up, the al- 


Although a plaintiff is not 


other grounds 193 App. Div. 161, 183 

NYS 495]. 

ries Curtis v. Metcalf, 265 Fed. 293, 
“No mode of pleading is just to a 

defendant which charges him with 

more than is intended to be proved 

against him.” Curtis v. Metcalf, su- 


pra. 
36. See supra § 83. 
[a] Verbosity does not invalidate 


a petition which sets forth with suf- 
ficient clearness facts constituting a 
cause of action. Titus v. Tolle, 284 
Mo. 175, 223 SW 885; Siverson v. 
See 88 Ore 26, 70+ 933," take 


37. See supra § 83. d 

“However strong grievances or 
wrongs may appeal to the conscience 
of a chancellor for correction and 
relief we are of the opinion that the 
averments and allegations of such 
grievances or wrongs, however varied 
they may be, when stated in the form 
of a complaint, it is sufficient only 
when it squares with the rules of the 
civil practice act (Rev. Laws, 4943, 
et seq.), and not otherwise. State v. 
Yellow Jacket Silver Min. Co., 14 Nev. 
220. The pleader has confused the 
issue by intermingling a variety of 
pretenses and charges in the charging 
part of the complaint in the usual 
form of a bill in equity. Such form 
of pleading prevailed extensively un- 
der the old chancery practice. We 
need scarcely say that nothing of this 
kind is allowable under the code. The 
plaintiff is now required to state the 
facts which constitute his cause of 
action, and nothing more, and the 


-court will give to him such relief as 


he is entitled to under the rules of 
law.” Walser v. Moran, 42 Nev. 111, 
LOG Les: SPLIT AOS 18 0 SPS aoe: ; 


88. See supra § 17. 

39. See supra § 17. 

40. See supra § 16. 

41. Wahl v. Kelly, 194 Wis. 559, 


217 NW 307. 

42. Wahl v. Kelly, supra. 

{a]_ Reference merely to matters 
of inducement is insufficient where 
there are essential allegations of fact 
to which no reference is made. Wahl 
v. Kelly, 194 Wis. 559, 217 NW 307. 

43. Kent v. Erie R. Co., 201 App. 
Div. 293, 194 NYS 629 [mod 116 Misc. 
50 EONS 2ica) ls 

44. Taylor v. Rosehill Cemetery 
Co., 210 Ill. A. 209. 

[a] Reason for rule.—‘‘The liabil- 
ity of each cne of the group in such 
a case is distinct from that of the 
others, and in no way dependent upon 
the others, either as to allegations or 
as to proof.’”’ Taylor v. Rosehill Cem- 
etéry Co., 210 Ill. A. 209, 211. 

45. See infra § 169. . 
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where proof of a negative is required in order to es- 


tablish a cause of action.*® 


[§ 141] 2. Tests of Sufficiency—a. With Respect 
With respect to substance, the test of 
sufficiency of a declaration, complaint, or petition is 
whether, if the facts alleged therein be admitted or 
proved, plaintiff would be entitled to recover against 


to Substance. 


46. Shultz v. Shultz, 136 Ind. 323, 
36 NE 126, 43 AmSR 320; Lurie v. 
Titcomb, 139 La. 9, 71 S 200. ; 

ta] Illustration.—A complaint 
which alleges that a will bequeathing 
property to plaintiff was secreted by 
one of testator’s heirs does not state 
a cause of action against him, in the 
absence of any allegation that plain- 
tiff did not receive the property be- 
queathed to her. Shultz v. Shultz, 136 
Ind. 323, 36 NE 126, 48 AmSR 320. 

Necessity of pleading nonpayment 
see Payment § 129. 

47. Ga.—Western, etc, R. Co. v. 
Tate, 129 Ga. 526, 59 SE 266; Hobbs 
v. Citizens’ Bank, 32 Ga. A. 522, 124 


SE 72: Harris v. Riser, 30 Ga. A. 
7165, 119 SE 432; Douglas, etc., R. 
eek v. Swindle, 2 Ga. A. 550,°59 SH 


Ill.—Smith v. Rutledge, 332 Ill. 150, 
163 NE 544. 

Ind.—Corbin Oil Co. v. Searles, 36 
Dna GAS 25.27 > ND 203. 
eee ae v. Hudson, 6 Ky. Op. 
Minn.—Vukelis v. Virginia Lumber 
Co., 107 Minn. 68, 119 NW 509. 

Mo.—Baldridge v. Ryan, (A.) 260 
SW 536. 

N. Y.—Eno v. Woodworth, 4 N. Y. 
249, 53 AmD 370, CodeRepNS 262. 

N. C.—Chatham Estates v. Ameri- 
con Nat. Bank, 171 N. C. 579, 88 SE 
783. 

Okl.—Westheimer  v. 110 
Ok WOT 028.0) 27589. 

Pa.—Lederle v. Kaplan, 93.-Pa. Su- 
per. 147; Lancaster, etc, R. Co. v. 
Casualty Co. of America, 26 Pa. Dist. 
761 


Byrne, 


Philippine.—Paminsan v. Costales, 
28 Philippine 487. 

Ss. C.—Johnston Bank v. Jones, 141 
S.C. 98, 139 SE 190. 

Tex.—Medley v. Lamb, (Civ. A.) 
223 SW 1048. 

Va.—Hunter v. Burroughs, 123 Va. 
113, 96 SE 360; Smith v. Wolsiefer. 
119 Via., 247; 89.SE. 1155) 1D. S. .Cook, 
etc., Min. Co. v. Thompson, 110 Va. 
369, 66 SE 79. 

Wis.—Olson v. Skroch, 182 Wis. 
448, 196 NW 767. 

“If by evidence legally admissible 
under the allegations of the petition 
plaintiff could show a right of recoyv- 
ery, the petition is good as against a 
general demurrer.” Mack vy. Houston, 


eten Rh -Co,) (hex, :Civs -A) 134 (SW 
846, 848. 
[a] “A good test is whether under 


the pleading in this case could the 
plaintiffs offer the necessary evidence 
to prove the charge they endeavor to 
make.” Peo. v. American Sugar Re- 
fining Co., 86 Misc. 78, 85, 148 NYS 
160. 

[b] It is essential to the sufficien- 
cy of a complaint on demurrer that 
upon a reasonable construction of the 
language used it may be seen by an 
inspection of the pleading that all the 
facts necessary to a complete right of 
action are stated in such a manner 
that such right may be said to arise 
necessarily from them upon some defi- 
nite theory. Corbin Oil Co. v. Searles, 
36 Ind. A. 215, 75 NE 2938. 

[ec] Two essential elements must 
appear from the facts alleged in the 
petition in either an action or a spe- 
-cial proceeding for relief from an in- 
jury sustained, namely, that plaintiff 
has been injured by defendant, and 
that such injury is one from which 
either the provisions of law or the 
principles of equity will afford re- 
lief. Choctaw Pressed Brick Co. v. 
Townsend, 108 Okl. 235, 236 P 46. 

48. Hicks v. Rupp, 49 Mont. 40, 140 


PLEADING 


to relief.*® 


P 97; Blassingame v. Greenville 
County, 134 S. C. 324, 132 SE 616. 
[a] “The rule is well established 
in this jurisdiction, both by the stat- 
ute and the numerous decisions of 
This cCOUrtswtoat, th. UpOMmy tines sbacus 
stated, from any point of view, the 
plaintiff is entitled to relief, the com- 
plaint will be sustained.” Hicks v. 
Rupp, 49 Mont. 40, 43, 140 P 97. 

. U. S.—Blakely v. Greene, 24 
Fed. (2d) 676; Garcia v. Fantauzzi, 20 
FB. (2d) 524. 

Ala.—Limbaugh vy. Boaz, 16 Ala. A. 
411,78 S 421. * 

Ariz.—Daughtrey v. Hermosa Lead, 
ete. Coy 16 -ArIzZe T9384 4d iP a7 1G: 

Cal.-—Whitehead v. Sweet, 126 Cal. 


Ci S) 2) 36s Hulsman yw Todd 4796 
Cal. 228, 31 P 39; White v. Lyons, 42 
Cal. 279; Murphy v. Murphy, 57 Cal. 


A. 182, 207 P 43. 


Colo.—Marriott v. Clise, 12 Colo. 
Hose le 9109: 
Conn.—Cole v. Jerman, 77 Conn. 


374) (59 SA 425. 

Ga.—Harris v. Riser, 30 Ga. A. 765, 
119 SE 432. 

Ida.—Poncia v. Fagle, 28 Ida. 60, 
152 P 208; Bates v. Capital State 
Bank, 21) Ida. 141,121 'P 561; Rauh 
v, Oliver; 10 Ida. 3, 77 B20: 

Ryan, 223 


Ill.—Farmers Bank v. 
491 


Lil PAS 


Ind.—Yorn v. Bracken, 153 Ind. 492, 
55. NE 257; U. S. Saving Fund, ete., 
Co. v. Harris, 142 Ind. 226, 40 NE 
1072, 41 NE 451; Taylor v. Hearn, 
131 Ind. £37, 31 NE. 201; Korrady v. 
Lake Shore, ete., R. Co., 131 Ind. 261, 
29 NE 1069; Wolke v. Fleming, 103 
Ind? 9105," 2S .NiB) 2325," 53) Am ER -495- 
Baker v. Allen, 92 Ind. 101; Tipton 
Fire Co. v. Barnheisel, 92 Ind. 88; 
Landers v. Beck, 92 Ind. 49; McFall 
v. Howe Sewing Mach. Co., 90 Ind. 
148; Hewitt v. Powers, 84 Ind. 295; 
Toledo, ete., R. Co. v. Cowan, 61 Ind. 
A. 375, 112 NE 23; Indianapolis, ete., 
Tract. Co. v. Henderson, 
324, 79 NE 539; Gilman v. Fultz, 37 
Ind. A.*609, 77 NE 746. 

Kan.—Aldrich v. Boice, 56 Kan. 170, 
42 P 695. 

Ky.—Federal Chemical Co. v. Ad- 
ams, 153 Ky. 680, 682, 156 SW 126 
[quot Cyc]; Hazelden v. Thompson, 
51 Sw 1129, 21 KyL 303; Magee v. 
Frazer, 49 SW 452, 20 KyL 1467. 


La.—Tremont Lumber Co. v. May, 
143 La. 389, 78 S 650; Cole v. Zeigler, 
tia: CARS e275 

Me.—Brown v. Rhoades, 126 Me. 


186, 187 A 58, 538 ALR 834. 

Mass.—F lye v. Hall, 224 Mass. 528, 
113 NE 366; Keith v. Radway, 221 
Mass. 515, 109 NE 446. 

Minn.—Kenaston v. Lorig, 81 Minn. 
454, 84. NW 323; Morey v. Duluth, 69 
Minn. 5, 71 NW 694; Bay View Land 
Co. v. Myers, 62 Minn. 265, 64 NW 
816; Alworth v. Seymour, 42 Minn. 
526, 44 NW 1030; Leuthold v. Young, 
382 Minn. 122, 19 NW 652. 

Miss.—Brown v. Mississippi Cent. 
R. Co., 144 Miss. 326, 109 S. 796; Coop- 
wood v. McCandless, 99 Miss. 364, 54 
S 1007. 

Mo.—Titus v. Tolle, 284 Mo. 175, 
223. SW 1885; Crosby  v: Farmers’ 
Bank, 107 Mo 436, 17 SW 1004; Ahern 
Vi Collings soso" Mo.f455™ sElarper: Vv. 
Kemble, 65 Mo. A. 514. 

Mont.—Kelley v. John R. Daily Co., 
56 Mont. 63, 181 P 326; Hicks v. Rupp, 
49 Mont. 40, 140 P 97. 

Nebr.—George v. Edney, 36 Nebr. 
604, 54 NW 986. 

N. Y.—Appleton v. Citizens’ Cent. 
Nat. Bank, 190 N. Y. 417, 88 NE 470, 
82 LRANS 543 [rev 119 App. Div. 
889 mem, 105 NYS 1105 mem, and aff 


39 Ind} -A., 
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defendant,*? or, from any point of view, is entitled 
If such a right is shown the pleading 
will be held sufficient,4® even though the ground of 
recovery assigned in the complaint is insufficient,°°? 
unless it also sets forth, and fails to avoid the effect 
of, other facts constituting a defense.*1 This is true, 
although the cause of action arising from the facts 


216 U. S. 196, 51 L. ed. 444]; Metro- 
politan L. Ins. Co. v. Meeker, 85 N. Y._ 
614 mem; Conaughty v. Nichols, 42 N. 
Y. 83; Gillespie v. Montgomery, 93 
App. Div. 403, 87 NYS 701; Wisner v. 
Consolidated Fruit Jar Co., 25 App. 
Div. 362, 49 NYS 500; Goldberg v. 
Kirschstein, 36 Misc. 249, 73 NYS 358; 
Thompson v. Remsen, 27 Mise. 279, 58 
NYS 424; Bamberger v. Oshinsky, 
21 Mise. 716, 48 NYS 139; Vinton v. 
Cattaraugus County, 2 NYS 367. 

Okl.—Moore vy. Portérfield, 113 Okl. 
234, 241 P 346; Carignano v. Box, 97 
OK]; 18452223. P1678: USt? duouissvetes 
Lok v. Bondies, 64 Okl. 88, 166 P 

Or.—Siverson v. Clanton, 88 Or. 
26d, 157-0; Pe S335 iT POs. 

S. C.—Simon v. Sabb, 56 S. G. 38, 33 
SE 799; Moore v. Spurrier, 55 S. C. 
292, 33 SE 352;, Connor v. Ashley, 49 
S. C. 478, 27 SE 473; Strong v. Weir, 
47 S._C. 307, 25 SE 157; Charleston 
Nat. Banking Assoc. vy. Dowling, 45 
S. C. 677, 23‘SE 982; Ladson v. Mosto- 
witz, 45 S.C. 388, 23 SE 49: 

Tenn.—Upchurch y. Anderson, (Ch. 
A.) 62 SW 1115. 

Va.—Mankin v. Aldridge, 127 Va. 
761, 105 SE 459; Chesapeake, etc., R. 
Co. v. Melton, 110 Va. 728, 67 SE 346; 
D. S. Cook, ete., Min. Co. v. Thompson, 
110 Va. 369, 66 SE 79; Chesapeake, 
etc., R. Co. v. Hoffman, 109 Va. 44, 63 
SE 432. - 

W. Va.—Beuke v. Boggs Run Min., 
ete, Co., 100 iW. Via. 14155130 SEY 132% 
Browning v. Browning, 85 W. Va. 46, 
100. SE 860; Miller v. Hare, 43 W. Va. 
647, 28 SE 722, 39 LRA 491. 

Wis.—MclIntyre y. Carroll, 193 Wis. 
382, 214 NW 366; Olson v. Skroch, 
182 Wis. 448, 196 NW 767; Drefahl v. 
Connell, 85 Wis. 109, 55 NW 160. 


Eng.—Watson _v. Hawkins, 24 
Wkly. Rep. 884. 
Ont.—Beardmore vy. Toronto, 19 


Ont. L. 139, 18 OntWR 519 [dism app 
13 OntWR 198, 207]. 

“Tf the complaint, by giving to the 
language of it as liberal a construc- 
tion in his favor as it will reasonably 
bear, states facts showing that a re- 
mediable wrong of a civil nature of 
some kind has been done him; and 
that some form and measure of judi- 
cial redress Is due him, it states a 
cause of action.’’ Walrath y. Hanover 
e Ins. Co., 216 N; Ye 220, 224, 1100NB 


26. 

[a] “The general requisites of a 
good cause of action can be briefly 
summarized. They are: A legal 
right existing in the plaintiff, an il- 
legal invasion of such right by~ the 
defendant, and a remedy recognized 
by the law as appropriate. If these 
appear on the face of the complaint, 
it is good against a general demur- 
rer.” Johnson v. Moore, 31 Ariz. 137, 
142, 250 P 995. j 

[b] Facts bringing case within 
governing statute.—‘‘When a com- 
plaint alleges facts that bring the 
ease clearly within the provisions of 
the law by which it is governed, the 
pleading sufficiently states a cause 
which, if properly substantiated, en- 
titles the plaintiff to the _ relief 
sought.” Siverson v. Clanton, 88 Or. 
264), 2'16,. 170-2933, Lie Papi 

{e] In a municipal court the suf- 
ficiency of a complaint is to be tested 
by the same rules applied to com- 
plaints in the supreme court. Daub 
Storage Warehouse, ete., Co. v. Fitz 
henry. 70 Misc. 220, 126 NYS 630. 


50. Whiting v. Rochester City 
Bank, Wi Nie YursGes 

51. See infra § 165. 

Consistency or repugnancy: 


For later cases, Gevelopments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 141-142] 


set forth is not the cause of action which plaintiff in- 
or even though the pleading con- 
tains a demand for relief to which plaintiff is not 
entitled,®* because the sufficiency of the pleading 
must be determined from the substance thereof 
rather than by the legal verbiage to be found there- 
Neither is it necessary, under code provisions 
abolishing forms of action, that plaintiff’s pleading 
state facts bringing the cause under any particular 
form of action at common law, but it is sufficient if 
it states facts which entitle him to some relief,®® 
It is, however, necessary 
that the allegations should be sufficient to show to 
the court that a good eause of action actually ex- 
ists,°? and if such allegations go no further than to 
show that such a cause of action might exist, the 
pleading is insufficient.>& So also, if plaintiff alleges 
two states of the ease, in one of which defendant is 
lable, and in the other of which defendant is not 
It has also been con- - 
sidered that a complaint does not comply with the 


tended to state,°? 


mao 


either legal or equitable.*® 


hable, the pleading is bad.*® 


In general see supra § 92. 
As ground for demurrer see infra § 


486. , 
52. Gates v. Kehlet, 43 Cal. A. 738. 
185 P 983; Crandall Realty, etc., Co. 


Me Languarys, 20, Colow A. 564; 130-P 
1084; Morrill v. Alexander, (Mo. A.) 
215 SW 764; McIntyre v. Carroll, 193 
Wis. 382, 214 NW 366; Frechette v. 


Ravn, 145 Wis. 589, 130 NW 453: 
Bieri v. Fonger; 139 Wis. 150, 120 
NW 862. 

[a] Illustration.—The fact that 


plaintiff called his suit one in con- 
version and inserted in his petition 
an allegation to the effect that de- 
fendant “converted” certain grain, to 
which the suit related, did not render 
the petition insufficient if the facts 
alleged therein showed a cause of ac- 
tion other than for conversion. Mor- 


rill vy. Alexander, (Mo. A.) 215 SW 
764. 

53. See infra § 188. 

54 Burns v. Pennsylvania Ins. Co., 


(Mo. A.) 224 SW 96; Morrill v. Al- 
exander, (Mo, A.) 215 SW 764. 

55. Miss.—Coopwood v. McCand- 
less, 99 Miss. 364, 54 S 1007. 

N. Y.—Hayes v. Nourse, 8 NYSt 
397 [rev on other grounds 114 N. Y. 
595, 22 NE 40, 11 AmSR 700]. 

Okl.—Turben v. Douglass, 76 Okl. 
78, 183 P. 881; Kee v. Satterfield, 46 
Okl. 660, 149 P 2438. 

Or.—Lun v. Mahaffey, 94 Or. 292, 
185 P 746. 

S. C.—Lancaster v. Southern L. Ins. 
Co., 89 S. C. 179, 71 SE 864 [foll Haz- 
ard v. Southern L. Ins. Co., 89 S. C. 
178, 71 SE 867]. - 

Tex.—Trott v. Flato, (Civ. A.) 244 
SW 1085. : 

“Tt is not necessary that the facts 
should be stated in such manner as 
would entitle one to recovery under 
any particular form of action, but 
sufficient if they show a right to re- 
covery under the general principles 
of law.” Page v. Oklahoma City, 129 
Okl. 28, 29, 263 P 448. 

fa] “This court now looks to the 
merits of the case as stated by the 
declaration, rather than the form in 
which it is stated. If a declaration 
states a good cause of action, no mat- 
ter what may be its form, or the 
name given it by the party filing it, 
this court will ignore all but the fact 
of whether or not it states a cause 
of action.” Coopwood v. McCandless, 
99 Miss. 364, 371, 54 S 1007. 

Naming action see infra § 142. 

56. Choctaw Pressed Brick Co. v. 
Townsend, 108 Okl. 235, 236 P 46; 
Turben v. Douglass, 76 Okl. 78, 183 
P 881; Kee v. Satterfield, 46 Okl. 660, 
149 P 243; Lancaster v. Southern L. 
Ims. Co.) 89°S. Cx 1:79; 187, TL; SH 864. 

“A complaint is not subject to de- 
murrer, if it contains allegations en- 
titling the plaintiff to relief, either 


90 CCA 481]. 


PLEADING 


complaint.°§ 


on the law or the equity side of the 
Court.” Lancaster v. Southern L. Ins. 
Co., supra [foll Hazard v. Southern 
Erin's. Cons oS Cx LTS SHES Onl 

[a] Good as against a general de- 
murrer.—Security Nat. Bank v. Geck, 
96 OK1).*89, 220 P1373: 

57. Macurda v. Lewiston Journal 
Co., 104 Me. 554, 556, 72 A 490; 
Schlinke v. De Witt County, (Tex. 
Civ. A.) 145 SW 660. 

“If from the declaration the cause 
of action does not sufficiently appear 
the pleading is defective in matter of 
substance.” Macurda v. Lewiston 
Journal Co., supra. 

58. Schlinke v. De Witt County, 
(Tex. Civ. A.) 145 SW 660. 

59. Hazelhurst Lumber Co. v. Car- 
lisle Mfg. Co., 130 Ky. 1, 112 SW 934. 

[a] The rule does not apply to a 
petition in an action to recover a 
payment made by an insolvent cor- 
poration as a preference, where the 
allegations are that the debt pre- 
ferred was the corporation’s debt for 
money borrowed of defendant bank 
on notes of three stockholders and 
used in the business, but, if the debt 
was that of the three stockholders, 
they used the corporation’s funds in 
paying their own debt, so that it was 
a wrongful conversion of the funds 
with the bank’s knowledge, since in 
either case a cause of action is stat- 
ed against the bank. Hazelhurst 
Lumber Co. v. Carlisle Mfg. Co., 130 
Ky. 1, 112 SW 934. 

60. See supra § 140. 

61. Abbott v. Harbeson Textile 
Co., 162 App. Div. 405, 147 NYS 1031. 

62. Ill.—Irvin v. Metropolitan- 
Hibernia F. Ins. Co., 247 Ill. A. 562; 
Harbaugh v. Sullivan, 206 Ill. A. 496. 

Okl.—Westheimer v. Byrne, 110 
Okl. 107, 236 P 589. 

Pa.—Vitro Mfg. Co. v. Standard 
Chemical Co.,' 291 Pa. 85; 439 A 6155 
Lederle v. Kaplan, 93 Pa. Super. 147. 

Porto Rico.—Ochoa vy. Lanza, 17 
Porto Rico 398. 

Tex.—Texas lL. Ins. Co. -v. Black, 
(Civ. A.) 254 SW 1029. 

63. Ind.—Pillsbury Flour Mills Co. 
v. Walsh, 60 Ind. A. 76, 110 NE 96. 

Ind. T.—Bolen-Darnall Coal Co. v. 
Williams, 7 Ind. T. 648, 104 SW 867 
{rev on other grounds 164 Fed. 665, 


Okl.—Westheimer *v. Byrne, 110 
OKI 107; 236 P 589. ; 
Porto Rico.—Ochoa v. Lanza, 17 


Porto Rico 398. 

Tex,.—TDexas —: Ins> Cov. Black, 
(Civ. AD 2542Siw 1029); Niagara‘ h. 
Ins. "Co. v. Lollar;—(Civ: A‘) 1566'S Ww 
1140. 

64. Dunlap v. Brotherhood of Rail- 
road Trainmen, 206 Ill. A. 209. 

65. West Side Oil Co. v. McDor- 
man, (Tex. Civ. A.) 244 SW 167. 

Prayer for relief generally see in- 


[§ 142] b. With Respect to Form. 
to form, the test is whether the declaration, com- 
plaint, or petition clearly states the nature, basis, 
and extent of the claim or demand which is as- 
serted,®® so that defendant may be fully informed 
thereof and enabled to prepare his defense and not 


3 Ores Pa ee 


statutory requirement that it shall contain a plain 
statement of the facts constituting the cause of ac- 
tion®® where it is impossible to tell from the facts 
pleaded whether plaintiff was attempting to state a 
cause of action in equity or at law.*! 
of sufficiency must be determined from the allega- 
tions of the pleading alone,®? regardless of any evi- 
dence which may be introduced in support thereof,*®* 
or of any extraneous matters,°* and in determining 
whether a petition discloses a cause of action the 
court must look to the body of the petition and not 
to the prayer for relief.*® 

Sham complaint. The rules relating to sham pleas- 
or answers®® may, under some statutes,°* apply to a 


The question 


With respect 


fra § 188. 


See supra § 82; and infra § 
See statutory provisions. 

68. See Moore v. Toronto, 9 Ont 
WR 665; and cases infra this note. 

[a] In Indiana (1) under Rev. 
St. (1881) § 382, a complaint shown 
to be false by plaintiff's answers to 
special interrogatories may be strick- 
en on motion (Close v. Pittsburgh, 
etc., R. Co., 150 Ind. 560, 50 NE 560; 
Moyer v. Brand, 102 Ind. 301, 26 NE 
125; Lowe v. Thompson, 86 Ind. 503; 
Stars v. Hammersmith, 31 Ind. A. 610, 
67 NE 554); (2) otherwise prior to 
the enactment of this statute (Moon- 
ey v. Musser, 34 Ind. 373; Boggess v. 
Davis, 34 Ind. 82). 

Frivolous action see Actions § 70; 
eons § 27; Courts § 77; Equity § 


69. U. S.—Brainerd, ete., Quarry 
Co. v. Brice, 250 U. S. 229, 39 SCt 458, 
63 L. ed. 951; Gogol v. Baltimore, etc., 
R. Co., 226 Fed. 224. 

Ala.—Louis Pizitz Dry Goods Co. v. 
Cusimano, 206 Ala. 689, 91 S 779. 

Ariz.—-Greenlee County vy. Cotey, 
U7 Ariz. 542,155 P.302. : 

Ark.—Keller v. Henry, 24 Ark. 575. 
Bye ep ke v. Carlson, (A.) 276 P 

Del.—Wolf v. Keagy, 136 A 520. 

Fla.—tTriay v. Seals, 92 Fla. 310, 
109 S 427. 

Ga.—Central of Georgia R. Co. v. 
Jeffers, 34 Ga. A. 35, 128 SE 202. 

Ill.—Miller v. S. S. Kresge Co., 306 
Ill. 104, 187 NE 385. 

Ind.—Corbin Oil Co. v. Searles, 36 
Ind. A. 215, 75 NE 293. 

Kan.—Trousdale v. Amerman, 124 
Kan. 614, 261 P 826. 

Ky.—Federal Chemical Co. vy. 
Adams, 153 Ky. 680, 156 SW 126. 

La.—Maisonneuve vy. Delfares, 130 
La. 714, 58 S 520. 

Me.—Macurda v. Lewiston Journal 
Co., 104 Me. 554, 72 A 490. 

Md.—Lapp y. Stanton, 116 Mad. 197, 
81 A 675, AnnCas1919C 755. 

Mass.—Read v. Smith, 1 Allen, 519. 

Mich.—Noll v. Hirschfeld, 224 Mich. 
439, 195 NW 101. 

Minn.—Vukelis v. Virginia Lumber 
Co., 107 Minn. 68, 119 NW 509. 

Miss.—Brown v. Mississippi Cent. 
R. Co., 144 Miss. 326, 109 S 796. 

Mo.—Warren v. Missouri, ete., Tel. 
Co., 196 Mo. A. 549, 196 SW 1030. 

Mont.—Weibush vy. Jefferson Ca- 
nal Co., 68 Mont. 586, 220 P 99. 

N. J.—De Jianne y. Citizens’ Pro- 
wees Assoc.y 19) Ned. LR LOTs 4A. 


N. Y.—Farey v. Lee, 10 AbbPr 143. 

Or.—Hill v. Wilson, 108 Or. 621, 216 
P Thi 

Pa.—Jones v. Rocket, 4 Pa. Co. 480. 

Philippine.—Hermanos v. Yap Tico, 
24 Philippine 504. 
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be misled in’such' preparation;’° that the ultimate 
facets upon which a recovery depends may be denied 
if untrue;"! that the court may properly control and 


guide the trial of the action;7” that the jury may 
be able to give a complete verdict on the issue or 
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[§ 142 a 


issues presented ;7* and that a certain and distinet 


judgment in the premises may be rendered.** If 
the pleading measures up to this standard it 
is sufficient,?® even though it be imartificially 


4 


R. I.—Stone v. Pendleton, 21 R. I. 

332, 43.A 643. 
S. D.—State v. Ritz, 47 S. D. 73, 196 
(Civ. 


NW 294 
Tex.—Warren v. La Salle Co., 
A.) 262 SW 527; Missouri, etc., R. 
Co. v. Farris, (Civ. A.) 120 SW 535. 
Va.—Mankin v. Aldridge, 127 Va. 
761, 105 SE 459. 
W. Va.—Browning v. 
“W. Va. 46, 100 SE 860. 
Wyo.—Smith v. Stone, 21 Wyo. 62, 
128 P 612. 
on Caer NOE Ae v. O’Farrell, 5 Que. 


ial “The nature of an action is 
to be determined from the character 
of the complaint and from the judg- 
ment which might be rendered upon 
a default thereon.” Kopke v. Carl- 
son, (Cal. A.) 276 P 606, 607 

Theory and nature of action gen- 
erally see infra § 184. 

70. U. S.—Jackson v. Virginia Hot 
Springs Co., 213 Fed. 975, 130 CCA 
381; Jackson v. Virginia Hot Springs 
Co;, 213 Eed.,969; 130 CCA 375. 

Ala.—Louis Pizitz Dry Goods Co. v. 
Cusimano, 206 Ala. 689, 91 S 779.. 

Ariz.—Greenlee County v. Cotey, 17 
Ariz. 542, 155 P 302. 


Browning, 85 


Del.—_ Wolf v. Keagy, 136 A 520; 
Soe. v. Scotten, 31 Del. 290, 114 A 
Fla.—Triay vis Seals (920 Fla.53 ho, 


109 S 427; Kirton v. Atlantic Coast 
Line R. Co.,. 57 Fla. 79, 49 S 1024; 
Tallahassee R. Co., Vv. Hayward, 4 Fla. 
411. 

-Ga.—cCentral of Georgia R. Co. 
Jeffers, 34 Ga. A. 35, 128 SE 302; 
Cedartown Cotton, etc, Cowve Miles, 
2 (Ga. Az 719, 58 Sh 289, 

Ill.—Miller v. S. S. Kresge Co., 306 
Ill. 104, 187 NE 385; Bunes v. San- 
der, 229 Ill. A. 392; Riordan v. Chi- 
Caso City Rai NCoweL(s:- TI AL 1323); 
Grace, ete., Co. v. Sanborn, 124 Il. 
A, 472 [aff 225 Tll. 138, 80 NE 88]. 

Ind.—Payne v. Burnett, 78 Ind. A. 
64, 133 NE 147; Haskell, ete., Cari€o, 
v.-Logermann, 71 Ind. A. 69, 123 NH 
818; Corbin Oil Co. v. Searles, 36 Ind. 
WAC 215) > INE 2798 

Ky. ~-Federal Chemical Co a 
Adams, 153 Ky. 680, 682, 156 SW 126 


[quot Cyc]; Alexander v. Quigley, 1 
Ky. Op. 230, 

Me.—Chickering vy. Lincoln County 
Power Co., 118 Me. 414, 108 A 460; 
Macurda v. Lewiston Journal Co., 104 
Me. 554, 72 A 490. 

Md.—American Pav., etc., Co. v. 


Davis, 127 Md. 477, 96 A 623; Lapp 

v. Stanton, 116 Md. 197, 81 A 675, 

AnnCas1913C 755. 
Mass.—Davis v. H. S. & M. W. Sny- 


der, Inc., 252 Mass. 29, 147 NE 30 
(quoted infra note 73); Read v. 


Smith, 1 Allen 519 (quoted infra note 
73 

i decal v. Missouri, etc., Tel. 
Co., 196 Mo. A. 549, 196 SW 1030. 

Mont.—Montana Amusement Secu- 
rities Co. v. Goldwyn Weta: 
Corp., 56 Mont, 215, 182 P 11 

Ne die=De Jianne vy. Citizens Pro- 
tectfve Assoc. 79 N. J. L. 107, 74 A 


443. 
N. Y.—Walrath v. Hanover F. Ins. 
Co; até N. Y. 220, 110 NE 426. 
Or.—Hill v. Wilson, 108 Or. 621, 216 
Pennsylvania Nat. 


Ryo 

Pa.—Western 
Bank vy. Lake Hrie Asphalt Block Co., 
233 Pa. 421, 82 A 773. 

Philippine.—Hermanos v. Yap Tico, 
24 Philippine 504. 

S: D.—State v. Ritz, 47 S. D. 73, 
196 NW 294, 295 [cit Cyc]. 

Vex. —Warren v. La Salle Co., (Civ. 
A.) 262 SW 527; Missouri, ete. R. 
Co. v. Farris, (Civ. A.) 120 SW 535. 

Va.—Mankin vy. Aldridge, 127 Va. 


761, 105 SE 459; Hunter v. Burroughs, 


123 Va. 113;°96 SE 360; D. S. Cook, 
etc., Min. Co. v. Thompson, 110 Va. 
369, 66 SE 79; Chesapeake, etc., R. 


Co. v. Hoffman, 109 Va. 44, 63 SE 432; 
Norfolk, etc., R. Co. v. Carr, 106 Va. 
508, 56 ‘SE 276; Lane Bros. Co. v-: 
Seakford, 106 Va. 93, 55 SE 556. 

W. Va.—Browning v. Browning, 85 
W. Va. 46, 100 SE 860. 

“The averments in a complaint 
ought to . apprise the opposing 
party of what is intended to be 
proved at the trial.’ Hill v. Wilson, 
108 sOr6215- 636, 216 751. 

“Where the facts are, or reasonably 
should be, within the knowledge of 
the plaintiff, the declaration should 
contain sufficient statements of facts 
to apprise the defendant. of the par- 
ticular acts or circumstances upon 
which the action is based, in order 
that there may be no embarrassment 
in preparing a defense.’ Warfield v. 
Hepburn, 62 Fla. 409, 413, 418, 57 S 
618 [quot Co-operative Sanitary Bak- 
ing Co. v. Shields, 71 Fla. 110, 113, 70 


“The purpose of a declaration 
inform the defendant of the 
nature of the demand upon him. The 
facts must be stated with sufficient 
certainty to be understood by the de- 
fendant who has to answer them, by 
the jury who have to inquire into 
their truth, and by the court which 
has to render the judgment.” Nor- 
folk, ete:, R. Co. v. Carr, 106 Va. 508, 
510, 56 SE 276 [quot Jackson v. Vir- 
ginia Hot Springs Co., 213 Fed. 969, 
Os eB0- CCA 3TSy). 

[b] “fhe declaration must allege 
the gravamen—the grievance com- 
plained of—with such precision, cer- 
tainty and definiteness that the de- 
fendant may .know what to answer 
by his pleading and proof.” Macur- 
da v. Lewiston Journal Co., 104 Me. 
554, 555, 72 A 490. 

[c] “Under the system of com- 
mon-law pleading in force in this 
state [West Virginia] it is the uni- 
versal rule that in all law actions, ex- 
cept assumpsit, plaintiff's declara- 
tion must set forth the facts involved 
with sufficient fullness and clearness 
to inform the defendant of the exact 
nature of the demand made against 
him, and in assumpsit, when based 
upon the common-law counts alone, 
the practice and our statute. . 
[require] that such facts shall be 
supplied by a bill of particulars to be 
filed at least before trial and judg- 
ment can be secured.’’ Gogol v. Bal- 
timore, ete., R. Co., 226 Fed. 224, 225. 

{d] A count is sufficient where 
‘its allegations of facts are brief, 
and they are presented in an intelli- 
gent form so that a material issue 
can be taken thereon by the defend- 
ant.’”” Louis Pizitz Dry Goods Co. v. 
Cusimano, 206 Ala. 689, 691, 91 S 
vege) 


[e] Course of proof left to con- 
jecture.—A pleading which “obliges 
the court, as well as the opposing par- 
ty, to accept the pleader’s bare state- 
ment, and to leave to surmise and 
conjecture the course the proof of- 
fered in support of it will assume,” 
is defective. Montana Amusement 
Securities Co. v. Goldwyn Distribut- 
ing Corp., 56 Mont. 215, 225, 182 PB 
ii 


71. Corbin Oil Co. v. Searles, 36 
Ind. “A. 215, 75 NE 293; Cohn-Hall- 
Marx Co. v. Gutman, 185 NYS 182, 


186. 
“The pleadings are intended to de- 
termine the issues which are to: be 
tried, and an issue of fact can arise 
only where there is a denial of the 
facts alleged, and the complaint must 


be so framed that the ultimate facts 
upon which a recovery depends are 
so alleged that they can be denied if 
untrue.” Cohn-Hall-Marx Co. v. Gut- 
man, supra 

72. Montana Amusement Securi- 
ties Co. v. Goldwyn Distributing 
Corp., 56 Mont. 215, 182 P 119 (quot- 
ed ech note 70); Walrath v. Han- 
F. Ins. Co., 216 N. Y. 220, 110 NE 


"73. Jackson Virginia Hot 
Springs Co., 213 Fed. 969, 130 CCA 3415 
(quoted supra note 70); Cedartown 
Cotton, ete., Co. v. Miles, 2 Ga. A. 79, 
58 SH 289; Davis vii H. S. & M: WwW. 
Snyder, Inc., 252 Mass. 29, 147 NE 
30 (quoted infra note 74); Read v. 
Smith, 1 Allen (Mass.) 519 (quoted 
infra note WAYS Norfolk, tete:, ReiCor 
v. Carr, 106 Va. 508, 56 SE 276 quot- 
ed supra note 70); Lane Bros. Co. v. 
Seakford, 106 Va. 98, 55 SH 556. 

74. U. S.—Jackson v. Virginia Hot 
Springs Co., 213 Fed. 969, 180 CCA 375 
(quoted supra note 70). 

Ariz.—Greenlee County v. 
17-Anriz.. 542,.155  P 302 

Ga.—Cedartown Cotton, etc., Co. vy. 
Miles, 2 Ga. A. 79, 58 SH 289. 
ibey -_Dalbey vy. Continental Supply 
Co; 255 ylal113, 115, 98 S.859 

Mass.—Read v. Smith, 1 Allen 519. 

N. J.—De Jianne v. Citizens’ Pro- 
uccting Assocs TO Ned. Lclot ee Teeas 

oO 

Va.—Norfolk, etce., R. Co. vy. Carr, 
106 Va. 508, 56 SE 276 (quoted supra 
note 70); ‘Lane Bros. Co. v. Seak- 
ford, 106 Va. 93, 55 Sm 556. 

_ “Where the petition alleges an ac- 
tionable wrong in terms sufficient to 
support the judgment prayed for, the 
exception of no cause or right of 
action must fall.” Dalbey v. Conti- 
nental Supply Co., supra. 

[a] Rule the same at common law 
and under statute—‘The rule of 
pleading at common law was that the 
declaration must allege ‘all the cir- 
cumstances necessary for the sup- 
port of the action, and contain a full, 
regular and methodical statement of 
the injury which the plaintiff has 
sustained, with such precision, cer- 
tainty and clearness that the defend- 
ant, knowing what he is called upon 
to answer, may be able to plead a 
direct and unequivocal plea; and that 
the jury may be able to give a com- 
plete verdict upon the issue, and the 
court, consistently with the rules of 
law, may give a certain and distinct 
judgment upon the premises.’ Read 
v. Smith, 1 Allen 519, 520. The rule 
so stated is the same under the prac- 

M. 


Cotey, 


Lice act.” “Davis; vir Hoy Sane ‘W. 
Snyder, Inc., 252 Mass. 29, 34, 147 
NE 30. 

75. U. S—Tidewater Portland Ce- 


ment Co, viePottash, 20p neds ezc1r 
Travelers’ Ins. Co. v. Great Lakes En- 
gineering Works Co., 184 Fed. 426, 


107 CCA 20, 36 LRANS 60; Coughlin 
Vv. Blumenthal, 96 Fed. 92 
Ala,—Tennessee Coal, ete., Co. v. 


Wilhite, 211 Ala. 195, 100 S 1385. 

Ark.—Keller v. Henry, 24 Ark. 575; 
Moore v. Estes, 23 Ark. 152. 

Cal.—Mulliken yv. Hull, 5 Cal. 245; 
Sweet v. Hamilothoris, 84 Cal. A. 775, 
268 P 652. 

Ga.—Suber v. Black, 148 SE 81; 
punelae v. Vestner, 125 Ga. 825, 54 SE 

Ida.—McLean v. Lewiston, 8 Ida. 
472, 69 P 478. 

1l.—Grace, ete., Co. Sanborn, 124 
Ill, A. 472 [aff 225 Tl. 138. 80 NE 88]. 

Ind.—Haskell, _ ete., Car Co. v. 
Trzop, 190 Ind. 35, 128 NE 401; Hew- 
itt v. Westover, 86 Ind. A. 505, 158 
NE 631; Sutton vy. Todd, 24 Ind. A. 
519, 55 NE 980. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 142-143] 


drawn,‘® as under modern statutes permitting liberal 
interpretation of pleadings,"? vagueness, uncertainty, 
or other formal defects will not be deemed fatal if a 
good cause of action can be gathered from the plead- 


ing.78 


Statutory forms are properly followed,’® and 
pleadings following them are sufficient.’° 

Naming action. Under code practice, a plaintiff is 
not required to characterize the facts stated or to 


give his cause of action a name.*! 


[§ 143] 3. Matter of Inducement. 


124 
El- 


Amerman, 
Crowther v. 


Kan.—Trousdale v. 
Kan. 614, 261 P 826; 
liott, 7 Kan. 235. 


Ky. —Federal Chemical Co 
Adams, 153 Ky. 680, 682, 156 SW 126 
[quot Cyel. 
agate .—Ditto v. Barton, 6 “Mart. N. S. 

Me.—Brown v. Rhoades, 126 Me. 
186, 137 A 58, 53 ALR. 834; Holt v. 


Penobscot, 56 Me._ 15; 96 AmD 429; 
Burnham v. Peck, 7 A 15. 
Md.—Crichton y Smith, 34 Md. 42. 
Mich.—Noll v. Hirschfeld, 224 
Mich. 439, 195 NW 101. 
Mo.—Butts v. Phelps, 90 Mo. 670, 
aw 218; Little v. Mercer, 9 Mo. 
N. J.—De Jianne v. Citizens’ Pro- 
achive ASSOC. p01 9 ING Jn LOT TEA 


N. Y.—Itzkowitz v. Grand Lodge 
Independent Western Star Order, 161 
NYS (837. 

Pa.—Blue Valley Creamery Co. v. 
Zimmerman, 60 Pa. Super. 278; Mus- 
ser v. Mayers, 36 Pa. Co. 580; Kauff- 
man v. Jacobs, 4 Pa. Co. 462. 

R,. I.—Stone v. Pendleton, 21 RoI. 
332, 43 A 643. 

S UD =state-v. Rite 2470S... t8; 
196 NW, 294, 295 [cit Cyc]. 

Tex.—Missouri, ete., R. Co. v. Far- 
ug, (Civ. A.) 120 SW "535. 

Va.—Chesapeake, etc., R. Co. v. Mel- 
ton, 110 Va. 728, 67 SE 346; D. S. 
Cook, ete., Min. Co. v. Thompson, 110 
Va. 369, 66 SE 79; Chesapeake, etc., 
ie Co. Vv: Hoffman, 109 Va. 44, 68 SE 
432; Sun L. Assur. Co. v. Bailey, 101 
Va. 448, 44 S. BE. 692: 

W. Va.—Browning v. Browning, 85 
W. Va. 46, 100 SE 860. 

Que.—Bromwell vy. O’Farrell, 5 


Que. Pr. 85. 

‘It is sufficient if the demand 
states a legal cause of action, appris- 
ing the defendant of the claim 


against him, and so states it that it 
may afterwards appear what was de- 


cided.” De Jianne v. Citizens’ Pro- 
ee Assoc; 19 N. ‘Ji cb. 107, 108, 
74 A 4 

[a] “The main purpose of a plead- 


ing in courts of law is accomplished 
when by reasonably intelligible al- 
legations the opposing party is ad- 
vised of the case to be made against 
him.” Miller v. S. S. Kresge Co., 306 
. 104, 107,137 NE 385. 

76. Federal Chemical Co. v. 
Adams, 153 Ky. 680, 682, 156 SW 126 
[quot ‘Cyel; Louisiana Cent. Lum- 
ber Co. v. May, 143 La. 420, 78 S 660; 
Tremont Lumber Co. v. May, 143 La. 
389, 78 S 650; Hermanos v. Yap Tico, 
24 Philippine 504; Smith v. Stone, 21 
Wyo. 62, 82, 128 P 612. 

"We recognize the distinction in 
the rules of code pleading between 
an entire failure to state a cause of 
action and the statement of one in 
an imperfect and defective manner.” 
Smith v. Stone, supra. 

{a] “A petition may disclose a 
cause of action, though open to the 
objection that its allegations are not, 
in some respects, sufficiently full or 
specific to furnish the defendant with 
information to which he is entitled.” 
Tremont Lumber Co. v. May, 143 La. 
389, 390, 78 S 650 [foll Louisiana 
Cent. Lumber Co. v. May, 143 La. 
420, 78 S 660]. 

77. See supra § 106. 
U. . S. v. George A. Ful- 
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clear.*? 
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the statement of matter which is introductory to the 
principal subject of the pleading, and which is neces- 
sary or suitable to elucidate it and make its purport 
If such matter is not so related to the con- 


stitutive facts of the cause of action it is surplus- 


Inducement is 


er Co., 
9] 


14 F. (2d) 813 [aff 6 F.(2d) 

Cal.—Anderson Bank v. Home Ins. 
Co. L4 Cale A.2208,) 11i-P 9b 07, 

peed an as v. Tinkham, 9 Kan. 

Ky.—Daniel v. Daniel, 166 Ky. 182, 
179 SW 5; Federal Chemical Co. v. 
Adams, 153 Ky. 680, 682, 156 SE 126 
ets Cyc]; Berte v. Evans, 7 Ky. 

Op 

Mass.—Keith v. Radway, 221 Mass. 
515, 109 NE 446. 

Minn.—Vukelis v. Virginia Lumber 
Co., 107 Minn. 68, 119 NW _ 509. 

Miss.—Brown v. aligoceipet Cent. 
R. Co., 144 Miss. 326, 109 S 796. 

Mo.—-Anderson v. Lusk, ae 202 
SW. 304. 

N. Y.—Sanderg v. Soutter, 126 N. 
Y. 193, 27 NE 268; Heath Dry Gas 
Co. v. Hurd, 124 App. Div. 68, 108 
NYS 410 [rev on other grounds 193 
N. Y. 255, 86 NE 18, 25 LRANS 160]; 
Winterson v. Highth Ave. R. Co., 2 
Hilt. -3:89. 

Wis.—Roe v. Lincoln County, 56 
Wis. 66, 13 NW 887. 

“The facts stated in the petition 
determine its character and sufficien- 
ey. Code pleading deals with sub- 
stance, not with formalities.” Wi 
S. v. George A. Fuller Co., 14 F. (2d) 
813, 824 [aff 6 F. (2d) 879]. 

[al Where a complaint states the 
substantial facts which constitute a 
cause of action, or they can be in- 
ferred by reasonable intendment from 
the matter set forth, it will be held 
sufficient, in the absence of a motion 
to make it more definite and certain, 
notwithstanding imperfections of 
form or the omission of specific al- 


legations. Shea v. Nilima, 133 Fed. 
209, 66 CCA 263. 
{b] Inartificial complaint.—‘‘A 


complaint will be deemed sufficient 
when the necessary allegations may 
be gathered from all the averments, 
although the pleading is deficient in 
logical order and technical language.” 
Vukelis v. Virginia Lumber Co., 107 


Minn. 68, 119 NW 509. 

‘{e] Uncertainty amounting to 
failure to state cause of action.—lIn- 
definiteness and uncertainty may 


amount to a failure to state a cause 
of action where it exists in a num- 
ber of important particulars and re- 
lates to many material facts re- 
specting which the averments should 
be reasonably definite and _ certain. 
Smith v. Stone, 21 Wyo. 62, 128 P 
612. 

Definiteness and certainty general- 
ly see supra § 90. 

79. McGill v. Varin, 213 Ala. 649, 
106 S 44. 

{a] A form for the common 
counts is properly followed. Ala- 
bama Lime, etc., Co. v. Adams, 218 
Ala. 647, 119 S 853; Lucas HE. Moore 
Stave Co. v. Woodley, 213 Ala. 570, 
105 S 878. 

80. Sovereign Camp O. W 
Carrell, 218 Ala. 618, Pio’ S 640. 

[a] Analogous form.—Where a 
form is prescribed for a certain case, 
a complaint following such form in 
an analogous case is_ sufficient. 
Yorkshire Ins. Co. v. Bunch-Morrow 
Motor Co., 212 Ala. 588, 103 S 670 
(complaint on automobile collision 
policy following form prescribed for 
eomplaint on fire insurance policy). 

81. Cal.—Wentz v. Linthicum, 76 


age,®*® and whether matter is surplusage or proper 
inducement is to be determined by a sound construc- 
tion of the entire pleading.** 
explanatory, it does not require exact certainty, nor 
is it necessary that it be formal. 
suffices to make the principal facts intelligible, that 


Its office being merely 


Tf it substantially 


Cal. A. 486, 245 P 205. 
Colo. -—Coulter Vv. Coulter, 
144, 214 P 400. 
Mo.—Central American SS. Co. v. 
Mobile, ete., R. Co., 144 Mo. A. 43, 128 
SW 822. 
Oh.—Arnold v. Arnold, 110 Oh. St. 
416, 144 NE 261. 
Ss. C.—Furman v. A. C. Tuxbury 
Tang, etc; Co, p11 ZESMC Ui oo nee 


[a] “It is neither important nor 
necessary (1) for a plaintiff specifi- 
cally to characterize the nature of 
his action. If he sets forth facts 
which entitle him to relief, it should 
be awarded to him irrespective of the 
technical name of the action which 
he has instituted.’ Coulter v. Coul- 
ter, 73 Colo. 144, 149, 214 P 400. (2) 


73 Colo. 


-“Tt is true that nearly all pleadings 


do characterize the operative facts 
and classify them in one or more of 
the- causes named in the statute; 
but this is only because it is found 
more Simple and convenient to do 
so.” Arnold v. Arnold, 110 Oh. St. 
416, 421, 144 NE 261. 

82. Fla.—Varnes v. Seaboard Air 


Line R. Co., 80 Fla. 624, 86 S 433, 
435 [cit Cyc]. ; 
Ida.—Matthews v. Coate, 17 Ida: 


624, 106 P 990. 

Ill.—Consolidatea Coal Co. v. Peers, 
97 Ill. A. 188, 194 [aff 205 Ill. 531, 68 
NE 1065]. 

Mich.—McDonald v. Hall, 203 Mich. 
431, 170 NW 68, 72. 

Mo.—Reeves v. Lutz, 179 Mo. A. - 
61, 162 SW 280; Armelio v. Whit- 
man, 127 Mo. AL 698, 106 SW .1113, 
1114 [cit Cyc]. 

N. Y.—Fox v. Brie Preserving Co., 
93 N. Y. 54 [aff 27 Hun 405]. 

Tex.—Pecos, ete., R. Co. v. Amaril- 
lon St. (Ri Co.yi (Civ. ADMAAISS Wea 032 

“The inducement of a pleading is 
but an explanatory introduction to 
the main allegation in which the 
cause of action is alleged.’ McDon- 
ald v. Hall, supra. 

_[a] In an action ex delicto out- 
side the contract which induced the 
occasion for the wrong, the contract 
was a mere inducement, and should 
be so pleaded. Pecos, ete., . (Cot wi 


Amarillo St. R. Co., (Tex. Civ: A.) 
171 SW 1103. 
[b] An allegation that defendant 


is a corporation is no part of the 
cause of action, but simply relates 
to the character or capacity of de- 
fendant. Fox v. Brie Preserving Co., 
93 N. Y. 54 [aff 27 Hun 405]. 

83. Consolidated Coal Co. v. Peers 
97 Ill. A. 188, 194 [aff 205 Tl. 531, 
68 NE 1065). 
erauaeene generally see supra § 


84. Consolidated Coal Co. v. Peers, 
97 Til. A.-.188,. 194 faffé -205-Hi. ‘532, 
68 NE 1065]. 

{a]. Allegations showing right to 
arrest.—Under a _ statute providing 
that defendant may be arrested 
where the complaint alleges that 
the money sued for was received or 
fraudulently misapplied by an agent 
or other person in a fiduciary ca- 
pacity, and that, where such an al- 
legation was made, plaintiff cannot 
recover unless he proves the same 
on the trial, such an allegation can- 
not be rejected as surplusage. Frick 
Mgr pakias “haere 45 Misc. 348, 90 NYS 


140 [49 C.J.] 


is enough.*® 


{§ 144] 4. Right of Plaintiff’°—a. Necessity That 
It is incumbent upon plaintiff to 
allege sufficient facts to show that he is concerned 
with the cause of action averred, and is the party 
who has suffered injury by reason of the acts of de- 
In other words, it is not enough that he 
alleges a cause of action existing in favor of some 
he must show that it exists in favor of him- 

The burden should not be placed upon de- 
fendant to show that plaintiff is not the aggrieved 
party and that he has sustained no damages.*® It 
is also necessary to allege facts showing that the 
cause of action alleged accrued to plaintiff in the 
capacity in which he sues,*? and for this purpose it 
for one who sues otherwise than in his 
individual capacity, to allege his authority.°° Where 
there is a mistake in the name of plaintiff in an in- 
strument sued on, there should be an averment of 
identity in the pleading, to connect plaintiff with 


Right be Shown. 


fendant. 


one; 
self.57 


is necessary 


Sore le Chitty--e ly p29: 
cases infra. this note. ; 

[a] Illustration.—A declaration 
alleging breach of a contract to pay 
an assessment need not allege with 
particularity the nature of the pro- 
ceeding in which the assessment was 
made, that being matter of induce- 
. Thorwarth vy. Blanchard, 86 
Vt. 296, 85 A 6. 
Allegations of time and place 
not mnecessary.—In an action for 
breach of a contract to pay an assess- 
ment on land purchased by defend- 
ant, a former assessment, which de- 
fendant undertook to pay, but which 
was vacated, is matter of inducement, 
and hence not required to be laid 
with time and place. Thorwarth v. 
Blanchard, 86 Vt. 296, 85 A 6. 

86. Allegations as to assignment 
see Assignments §§ 224-232. 

87. U. S.—U. S. v. George A. Ful- 
ler Co., 14 °F. (2d) 813 [aff 6 F. (2d) 
879 

PO cee: v. Mathews, 45 
Ala. 449. 

Ark.—Engles v. Day, 3 Ark. 273. 

Del.—Woodward v. Daniels, 130 A 
30. 

Fla.—Leon v. Kerrison, 47 Fla. 178, 


SOmsmline.s 

Ind.—Higgins v. Swygman, 194 
Ind. 1, 141 NE 788; American Trust, 
etc., Bank v. McGettigan, 152 Ind. 
582, 52 NE 793, 71 AmSR 345; Bo- 
zarth v. Mallett, 11 Ind. A. 417, 39 
NE 176; Busenbark v. Crawfords- 
ville, 9 Ind. A. 578, 37 NE 278. 

Ky.—Harris v. Campbell, 4 Dana. 
586. 

La.—Warner v. Lewis, 167 La. 49, 
118 S 688; Seghers v. Lemaitre, 5 
La. Ann. 263; Hatch v. New Orleans 
City Bank, 1 Rob. 470. 


And see 


Minn. —Hawke v. Banning, 3 Minn. 
67. 

Miss.—Land v. Warner, 14 Miss. 
155 


Mo.—State v. Brand, 305 Mo. 321, 
265 SW 989; State v. Dodson, 63 Mo. 
451; Garner v. McCullough, 48 Mo. 
plese lty., Ot.) duOuisieetcs, E.Coy 
(A.) 190 SW 1002. 

Mont.—Lefebure v. Baker, 69 Mont. 
1938) 220' Pdi 1112 [Tquot Cyel: 

Nebr.—Hicklin v. Nebraska City 
Nat. Bank, 8 Nebr. 463, 1 NW 1385. 

N. J.—Autin v. Townsend, oN. Ji 


L. ase 

N. M.—Asplund v. Hannett, 31 N. 
M. 641, 249 P 1074, 58 ALR 5738. 

N. Y.—Buffalo Catholic DNS ave 
Bitter, 87 N. Y. 250; Davis v. New 
pote V4 ING Ye 15 0:6; 67 AmD 186 [rev 
9 N. Y. Super. 663, 12 NYLegObs 17]; 
Woile, 'Y. Merrill, 204 App. Div. 696, 
198 NYS 496; Rayner v. Clark, 7 
Barb. 581, 3 CodeRep 230; Weichsel 
v. Spear, 47 N. Y. Super. 223 [aff 90 
N: Y. 651 mem]; Ralli v. Equitable 
Mut. F. Ins. Co., 16 Misc. 357, 38 
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the cause of action set up.*! 


others.°? 


NIMS .8it? = Richter —v. =icramer, 
NYCityCt 348. 
Oh.—Stearns v. Stearns, 


Cin Che NaS lbs: 

Or.—Niemi v. Stanley Smith Lum- 
ber Cone Wi Or 22t, T47 P5820 49 
L083, Oso sci Cy cis 

Pa.—Dodson Coal Co. 
258 Pa. 385, 102 A 126. 

Philippine.—Siman  v. 
rea ey 967. 

S. D.—Arneson v. Spawn, 2°-S. D. 
269, 49 NW 1066, 39 AmSR 783. 
gg ex Burton v. Anderson, 1 Tex. 

Que.—Montreal Harbour Comrs. v. 
ee Fdy., etc., Co. 21 Que. K. 'B. 

als 

“A complaint, in order to state 
facts sufficient to constitute a cause 
of action, must not only state facts 
sufficient to entitle someone to a re- 
covery, but must also show, upon its 
face, facts which disclose that the 
plaintiff is the one who is entitled 
to recover.” Niemi v. Stanley Smith 
Lumber Co., 77 Or: 221, 235, 147 P 532, 
149 P1033 2035) eit eye: 

“However clearly a complaint or 
petition may show the existence of a 
right of action in favor of somebody 
who did not file it, a demurrer . 
should be sustained to it if it fails 
to state a cause of action in favor of 
the party or parties in whose name 
it is filed.” Higgins v. Swygman, 194 
Ind. 1, 7, 141 NE 788. 

[a] “The failure of the complaint 
to show any interest in the plaintiff 
entitling him to relief is a failure 
to state facts sufficient to constitute 
a cause of action.’”’ Asplund v. Han- 


v. Delano, 


Leus, 37 


nett, 31 N. M. 641, 642, 249 P 1074,’ 


58 ALR 573. 

[b] Statute of jeofails.—“Al- 
though the statute of jeofails is very 
broad, we cannot extend it to a case, 
where the declaration shows on its 
face, that the right of action is not 
in the party suing, but in another.” 
Haynes v. Hzell, 25 Miss. 242, 244. 

[c] Probability insufficient.—‘It 
is probable that the persons joined 
with Townsend in the action below, 
were his partners. . But the court 
eannot go on conjecture; it is better 
to have no state of demand at all, 
than to have one that does not dis- 
close a right of action in those w'ho 


sue.” Autin v. Townsend, 3 N. J. L. 
Sills 
{d] Sufficient showing of joint in- 


terest.—In a complaint in an action 
to foreclose a mortgage, executed to 
one of the plaintiffs, an averment 
that the mortgagee, plaintiff, “holds 
the said mortgage and obligation in 
his name, for the joint use and bene- 
fit of the said plaintiffs,’ sufficiently 
shows joint ownership of the mort- 
gage, by both plaintiffs, to make 
them proper parties plaintiff. Hawke 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 


In a representative action it must appear from 
proper allegations of the complaint, not only that 
plaintiff has a cause of action, but also that he is a 
representative of a common or general interest of 


[§ 145] b. Showing as to Beneficial Interest. It 
is sufficient to allege sufficient facts to show a cause 
of action in favor of the legal plaintiff, without show- 
ing the interest of the person beneficially inter- 
ested,®* and without even naming the latter.°+ 

[§ 146] c. Joint Plaintiffs. 
sue jointly, facts should be averred showing a joint 
right of action existing in all of them;°® but their 
joint interest need not be alleged in terms if the fact 
substantially appears from the allegations.®® 
of course, necessary that the declaration, complaint, 
or petition should state a good cause of action as to 
all who join therein as plaintiffs,97 and if it is not 


If several plaintiffs 


It is, 


a Sie Jonna, 3 Minn. 67. 


Rayner v. Clark, 7 Barb. (N. 


26 Oh. yD) eS 81, 3 CodeRep 230. 


89. Tate v. Shackelford, 24 Ala. 
510, 60 AmD 488; Engles v. Day, 3 
Ark. 273; Watkins v. McDonald, 3 
Ark. .266; State v. Brand, 305 Mo. 
821, 265 SW 989; Stilwell v. Car- 
penter, 62 N. Y. 639; 
13 N. Y. 83; Fowler v. Westervelt, 
40: Barb. CN. VY.) .3(4,217 Abbr aoe 
Gould v. Glass, 19 Barb. (N. Y.) 179. 

90. Bangs v. McIntosh, 23 Barb. 
CN. Y.) °591; De-Nobele v. Lee, 47 
N. Y. Super. 372, 61 HowPr 272; Hol- 
laday v. Davis, 5 Or. 40; Beale v. 
Batte, 31 Tex. 371. 

91.) U. 7S. 4V- sBradley, «10 Pete. Gus 
S.) 343, 9 L. ed. 448; Williams v. 
Dickerson, 8 Blackf. (Ind.) 287; Ft. 
Wayne v. Jackson, 7 Blackf. (Ind.) 
36; Smith v. Walker, 7 Ind. A. 614, 
34 NE 843; Farmers’ Mut. Ins. Co. v. 
Moore, 48 Nebr. 713, 67 NW 764. 

92. Bouton v. Van Buren, 229 N. 
Ye. LT LAN Ba 

93. Sansom v. Ayer, ete., Tie Co., 
144 Ky. 555, 557, 139 SW 778. [quot 
seat Peterson v. Lothrop, 34 Pa. 


Oe, Oeee nee claim see Assignments 


94. Sansom v. Ayer, etc., Tie Co., 
144 Ky. 555, 557, 189 SW 778 [quot 
Cyc]. 

Suit by trustee or holder of legal 
title see Parties § 72 et seq. 

95. McIntosh v. Zaring, 150 Ind. 
301, 49 NE 164; Sedwick v. Ritter, 
128 Ind. 209, 27 NE 610. 

96. Trueb v. New York Asbestos 
Mfg. Co., 16 Misc. 482, 38 NYS 604; 
Hill, Vv. “Roper, )22%0Oh7 Cire ‘CeaNnes: 
455; Roe’v. Lincoln County, 56 Wis. 
66, 18 NW 887. 

97. Southern R. Co. v. Blunt, 165 
Fed. 258; Roane vy. Lafferty, 5 Ark. 
465; State v. Rush County, 187 Ina. 
712, 121 NE 273; Luckett v. Ham- 
mond, (Ind.) 116 NB 81; Knepper v. 
Hggiman, 177. Ind. 56, °97 NE -16¢1> 
Thompson v. Turner, 173 Ind. 593, 89 
NE 314, AnnCas1912A 740; Neal v. 
State, 49 Ind. Ey bs Prudential Ins. 
Oo.) N: Diffenbaugh, 68 Ind. A. 699, 
121 NE 301; Wheatcraft v. Wheat- 
Gratty 55 Ind. A. 283, 102 NE 42; 
Wells, ete. (Cour. Short, 49 Ind. A. 
296, 97 NE 183. 

“We consider it well established, 
as a general rule in pleading, that 
the plaint must show in all of the 
plaintiffs a legal right to demand 
against all of the defendants, the 
right, or thing sued for, and sought 
to be recovered, by the action; oth- 
erwise it is fatally defective, and, on 
demurrer thereto, must be adjudged 


yey ” Roane v. Lafferty, 5 Ark. 465, 
_{a] Counts setting up a cause of 


White v. Joy, . 


> 


mae. 


§§ 146-148] 


good as to one plaintiff it is bad as to all of them.°® 
Where plaintiffs file separate complaints, one 

plaintiff cannot take advantage of allegations in the 

complaint of his coplaintiff, in which “complaint he 


did not join.®° 


[§ 147] 5. Liability of Defendant—a. In General. 
It is necessary that plaintiff allege Some wrongful act 
giving rise to a liability on the part of defendant. 
It is not sufficient to show a liability on the part of 
some one, but such hability must, by apt averments, 
be shown to rest upon the particular party or par- 
ties against whom the action is brought.? 
tiff need show only sufficient facts to create a liabil- 
ity, and it is unnecessary to allege any further in- 
terest in, or connection with, the subject of the ac- 
tion,*? or any further facts relative to the character 
If the averments show a liability on 
the part. of defendant, it is unimportant in what 


of defendant.* 


character his liability originated.® 


tract 1s made by defendant in a wrong name, plaintiff 


action in favor of one plaintiff alone 
cannot be embraced in a complaint 
by joint plaintiffs. Southern R. Co, 
v. Blunt, 165 Fed. 258. 

Necessity for stating good cause of 
action generally see supra § 140. 

98. State v. Rush County, 187 Ind. 
712, 121 NE 273; Thompson v. Tur- 
ner, 173 Ind. 593, 598, 89 NE 314, 
AnnCas1912A 740; Prudential Ins. 
Co. v. Diffenbaugh, 68 Ind. A. 699, 
121 NE 301; Wells, etc., Co. v. Short, 
49 Ind. A. 296, 97 NE 183. 

“The rule is... that a complaint 
must be good as to all of the plain- 
tiffs, or it is not good as to any, and 
if the facts pleaded show that one or 
more of the parties joined as plain- 
tiffs has no interest in the contro- 
versy, a demurrer on the ground that 
it does not state facts sufficient to 
constitute a good cause of action 
should be sustained.’”’ Lake HErie, 
ete,,2R. Co. ve Priest, 131 -ind., 413, 
416, 31 NE 79 [quot Thompson yv. 
Turner, supra]. 

99. Roberts v. New York, etc., 
107 Conn. 681, 142 A 455 (so 
holding in an action for personal 
injuries in which plaintiff's employer 
was made a party plaintiff on its ap- 
plication and filed a complaint). 

yr SS eull ev SRoane, 2k 
Cas. No.°12,570c, Hempst. 103. 

Ala.—Alabama Great Southern R. 
Co. v. Pouncey, 7 Ala. A. 548, 61 S 
601. 

Conn.—Adams v. Charter, 46 Conn. 
Spe 

Ga.—Corbin v. Shiver, 131 Ga. 312, 
62 SE 186. 

Ida.—Kruger v. St. Joe Lumber Co., 
11 Ida. 504, 83 P 695. 

Ill. — Jones v. Klawiter, 110 Ill. A. 
81 [aff 219 Ill. 626, 76 NE 673]. 

Iowa.—McGregor v. Fuller Impl. 
Co., 72 Iowa 143, 33 NW 464, 

Ky. — Hazelhurst Lumber Co. v. 
Capligls Mfg. Co., 130 Ky. 1, 112 SW 

34. 


Md.—kKeyser v. Richards, 148 Md. 
669, 130 A 41. 
Mich.—McBride v. Scott, 125 Mich. 


517, 84 NW 1079. : 
Minn.—Pierse v. Irvine, 1 Minn. 
369. 


Miss.—McKee v. Kent, 24 Miss. 131. 
Mo.—Wing Vv. Campbell, 15 Mo. 


Be 
a Nebr.—Dunn vy. Gibson, 9 Nebr. 
513, 4 NW 244. 

N. Y.—Cohn-Baer-Myers, etc., Co. 
v. Realty Transfer Co., 117 App. Div. 
215, 102 NYS 122 [aff 191 N. Y. 533 
mem, 84 NE 1110 mem]; Tracy v. 
Tracy, 59 Hun 1, 12 NYS 665; Oel- 
bermann v. New York, etce., R. Co., 14 
Mise. 131, 36 NYS 1096. 

Okl. —Smith y. Gardner, 37 Okl. 183, 
131° P5338. 

’ Pa.—Ewing v. Dampman, 1 Chest. 
Co. 443. 
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must by proper averments show that the obligor in 
the contract and defendant sued are the same.® 
[§ 148] b. Joint Defendants. 


joint defendants, the complaint must show a cause of 


Where there are 


action existing as to all the defendants,‘ and where 


But plain- 


In ease a con- 


Tex.—Flaxman vy. Rice, 65 Tex. 

Wis.—Williams v. Yorkville, 59 
Wis. 119, 17 NW 546. 

[a] Allegations as to warranty.— 
Where, under the allegations of the 
complaint, the liability of defendants 
ean be predicated only upon a breach 
of warranty, the complaint does not 
state a cause of action if it fails to 
allege a warranty and breach there- 
of. Stern v. George P. Ide & Co., 
Ine., 212 App. Div. 714, 209 NYS 473. 

2. Ala.—Alabama Great Southern 
Boao. v. Pouncey, 7 Ala. A. 548, 61 

Ga.—Corvin v. Shiver, 131 Ga. 312, 
62°SE 186. 

Ky.—Hazelhurst Lumber Co. v. 
Sep Mfg. Co., 130 Ky. 1, 112 Sw 

Mo.—Andrew v. Lynch, 27 Mo. 167; 
Wing v. Campbell, 15 Mo. 275. 

N. Y.—Stern v. George P. Ide & Co., 
Inc., 212 App. Div. 714, 209 NYS 473. 

Okl.—Smith v. Gardner, 37 Okl. 183, 
USTs Ss 

Pa.—Ewing v. Dampman, 1 Chest. 
Co. 443. 

Wis.—Williams v. Yorkville, 59 
Wis. 119, 17 NW 546. 

[a] Effect of rule as to general 
averments of breach of duty.—‘‘The 
rule under which very general aver- 
ments of a breach by the defendant 
of a duty owing by him to the plain- 
tiff, amounting to hardly more than 
the statement of the pleader’s con- 
clusion in that regard, are treated 
as sufficient, when the averments of 
the complaint show the existence of 
such duty ... cannot be availed of 
by a plaintiff to excuse a failure on 
his part to show by appropriate aver- 
ments that what he complains of was 


‘done or omitted by the defendant, or 


by some one for whose acts or de- 
faults the defendant is legally 
chargeable.”’” Alabama Great South- 
ern R. Co.-v. Pouncey, 7 Ala, A. 548, 
550, 61S 601. 

. De Boer, 116 Ind. 581, 

McBride v.' Scott, 125 
Mieht 507; 4 NW 1079. 

[a] In an action in rem relating 
to land, it is sufficient in making one 
a party defendant to allege that he 
has, or claims to have, some interest 
in the land, without alleging the na- 


ture of such interest. Otis v. :De 
Boereite And531; 179 INN Ssit. Ane 
diana, etc., R. Co. v. Allen, 113 Ind. 


581, 15 NE 446; Carver v. Carver, 97 
Ind. 497; Woodworth v. Zimmerman, 
92 Ind. 349; Stumph v. Reger, 92 Ind. 
286; Jeffersonville, -ete., R. Co. v. 
Oyler, 60 Ind. 383; Marot v. Ger- 
mania Bldg., etc., Assoc. No. 2, 54 


4. Adams v. Charter, 46 Conn. Sows 
5. Pierse‘v. Irvine, 1 Minn. 369. 


‘Ind. 37 


6. McGregor v. Fuller Impl. Co., 
72 Iowa 148, 33 NW 464. 
- % Roane v. Lafferty,.5 Ark. 465 


a joint liability is claimed, facts sufficient to show 
such joint lability must be alleged.*® 
plaintiff should state with reasonable particularity 
the facts relied on against each to sustain a joint 
recovery against all, so that the court and each of 
the defendants may be apprised of the facts relied 
on to create a joint liability,® and it must be made 
to appear that the acts complained of were the joint 
acts of all the defendants.?° 
contain allegations sufficient to show the relation 
which the various defendants sustained toward each 
other with regard to the subject of the action,'? and 
the relation which they sustained toward plaintiff.+? 
Where, by statute, a lability is joint and several,*? 
a complaint against several defendants need not aver 


In such ease 


The complaint must 


(quoted supra § 146 note 97); Jones 
Vv. Klawiters e010 oh eA td te athe 2:9: 
Til. 6267.76 NE 673). * 

[a] Negligence of one defendant 
only.—A declaration alleging the 
commission of a negligent act by one 
of the defendants states no cause of 
action against the other defendant. 
Jones v. Klawiter, 110 Ill. A. 31 [aff 
219 Ill. 626, 76 NE 67S 

8. Keyser v. Richards, 148 Md. 669, 
677, 130 A 41; Ulysses First Bank v. 
Warren, 113 Nebr. 361, 203 NW 556. 

“Where the ‘suit was brought 
against all the alleged wrongdoers 
jointly, it was essential that they 
should have been charged with joint- 
ly participating, by their negligent 
acts and omissions, in causing the 
injury or damage complained of.” 
Keyser v. Richards, supra 

9. Reinartson. v. Chicago 
Western R. Co., 174. Fed. 707. 

[a] Indicia of fraudulent joinder. 
—“The fact that this is not done, but 
that it is alleged generally that sev- 
eral defendants are guilty of the 
same acts of negligence which caused 
the injury complained of when it is 
reasonably apparent from the peti- 
tion, or it is admitted, or otherwise 
made to appear, that all are not so 
guilty, is strongly indicative of an 
attempt to frame a petition that will 
prevent a defendant, who may have 
the right to do so from removing the 
cause from the state to the federal 
court, and when this appears it 
should be held, where a resident de- 
fendant is joined with a nonresident 
citizen, that he is fraudulently so 
joined for the purpose of preventing 
the latter from removing the cause 
from the state court.’  Reinartson 
v. Chicago Great Western R. Co., 174 
Fed. 707, 711. 

10. Samonski v. Chicago City R. 
Co., 156 Ill. A. 297; McDonald v. Hall, 
193 Mich. 50, 159 "NW 358. 

[a] Sufficient allegation.—A decla- 
ration alleging in one count that A, 
B, and C made an assault sufficient- 
ly shows it to have been their joint 
act, certainty to a certain intent in 
general only being required. Mc- 
ae v. Hall, 193 Mich. 50, 159 NW 

ll. Kruger v. St. Joe Lumber Co., 
11 Ida. 504, 88 P 695;.McKee vy. Kent, 
24 Miss. 131. 

12. Corona Coal ee v. Huckelbey, 
204 Ala. 508, 86 S 2 

[a] Insufficient Paliapadongee a 
an action for personal injuries sus- 
tained by plaintiff while employed 
in a mine, a count is insufficient 
which leaves it uncertain in the serv- 
ice of which defendant plaintiff was 
at the time of the injury and which 
defendant operated the mine. Corona 
Coal Co. v. Huckelbey, 204 Ala. 508, 
86 S 25. 

13. See statutory provisions, 


Great 
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a joint liability;14 and where, by the statute, the 
right to a joint or a joint and several recovery is 
regulated by the proof on the trial and not by al- 
legations of the complaint,!® it is immaterial whether 
the pleading alleges a joint, or a joint and several, 


liability.+® 
Alternative allegations. 


other.17 


[§ 149] 6. Excusing Nonjoinder of Parties.1* It 
is incumbent on the pleader to show on the face of 
his complaint the proper parties to the action;*® and 
where it appears from the facts alleged that persons 
other than those who are made parties should have 


14. Fellows v. Jernigan, 68 Mo. 
434; Gates v. Watson, 54 Mo. 585. - 


15. See statutory provisions. 

16.. Chicago Terminal Transfer R. 
Co. v. Vandenberg, 164 Ind. 470, 73 
NE’ 990. 

17. Coulstring v. Nova Scotia Tel. 
Co., (N. S.) 5 EastLR 556. 


fa] In an action for a nuisance 
against the owner of the building 
complained of and the contractor by 
whom it was erected, the nuisance 
consisting of conditions created dur- 
ing the course of erection, the claim 
may be stated first against one de- 
fendant, and then, in the alternative, 
against the other. Coulstring v. No- 
va Scotia Tel, Co., (N. S.) 5 EastLR 
556 


ties: 

Defendant see Parties §§ 141- 166, 
390-411. 

Plaintiff see Parties §§ 108-137, 369-— 


Joinder and nonjoinder of par- 


389. 
19. Alexander v. Gaar, 15 Ind. 89. 
20. U. S—Noyes v. Barnard, 63 


Hed. 782, J1°CCA 424. 


Ind.—Sourse v. Marshall, 23 Ind. 


194; Hansel v. Morris, 1 Blackf. 307. 
Me.—Harwood y. Roberts, 5 Me. 
441. , 
Md.—Hanley v. Donoghue, 59 Md. 


239, 43 AmR 554; Kent v. Holliday, 
17 Md. 387; Merrick v. Metropolis 
Bank, 8 Gill 59. 

N. J.—Smith v. Miller, 49 N. J. L. 


Bail, sh3- “AL 3 9: 
N. Y.—Bischoff v. Engel, 10 App. 
Div. 0240, 41 NYS 815; Walton v. 


Stewart, 16 NYS 38 [aff 129 N. Y. 667 
mem, 30 NE 63 mem]. 

S. C—MecCall v. Price, 12 S. C, L. 
$2)" Gage wv. Sartor, 9 SeCrL. 247. 

“If there are any facts that would 
show that a contract which is pre- 
sumptively a joint contract is one 
in severalty, they should be pleaded; 
and if a contract which was a joint 
contract at its inception has been, 
by any additional or subsequent 
agreement, changed into one in sever- 
alty, the facts showing such change 
should be pleaded, and the contract 
should be declared'on in its changed 
form.” Noyes v. Barnard, 63 Fed. 782, 
784, 11 CCA 424. 

{a] Sufficiency of averment.—To 
justify the omission of a person as 
a party defendant, in an action 
against a copartner on a partnership 
obligation, it must appear by aver- 
ments in the complaint, which lead to 
no other conclusion, that the legal 
obligation of such person had abso- 
lutely ceased. Hyde v. Van Valken- 
burgh, 1 Daly (N. Y.) 416. 


, 21. Wright v. Hicks, Brayt. (Vt.) 
22. Cross references: 
Jurisdictional averments in action: 


Before justice of the peace see Jus- 
tices of the Peace § 123. 

In aay court see Federal Courts 
§ 

On dugemient see Judgments 8§ 
1651, 1552 


It has been considered 
that, when a claim can be stated against two defend- 
ants jointly, there is no objection to stating it first 
against one and then, in the alternative, against the 
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been joined, plaintiff’s pleading is defective unless it 
alleges other facts which satisfactorily account for 
the nonjoinder.?° 
eral joint and several obligors is, however, good with- 
out an averment that the others are without the ju- 


A declaration against one of sev- 


risdiction of the court. 


[§ 150] 7. Jurisdictional Facts.?? 
rule is that, where a court has general jurisdiction 
of the subject matter of an action, it is not necessary 
to allege facts showing jurisdiction,?* but where the 


The general 


court is one of limited jurisdiction, the complaint 


jurisdiction.*# 


Pleading jurisdictional amount see 

Courts § 

23. Cal.—Ashton v. Heydenfeldt, 
124 Cal. 14, 56 P 624; Clark v. Nord- 
holt, 121 Cal. 26, 53 P 400; Campe v. 
Lassen, 67 Call a3," 7 © 4305-9 Dolliv,. 

v. Bergman, 123 


Feller, 16 Cal. 432. 

Ind.—Shewalter 
Ind. 155, 23 NE 686; Chapell v. Shuee, 
117 Ind. 481, 20 NE 317; Hancock 
County v. Leggett, 115 Ind. 544, 18 
NE 538; Bass Fdy., etce., Works v. 
Parke County, 115 Ind. 240, 17 NE 
593; Kinnaman y. Kinnaman, 71 Ind. 
417; Hyatt v. Cochran, 69 Ind. 436; 
Loeb v. Mathis, 37 Ind. 306; Godfrey 
v. Godfrey,.17 Ind. 6, 79 AmD 448; 
Ragan v. Haynes, 10 Ind. 348; Brown- 
field v. Weicht, 9 Ind. 394; Delaware 
Tp. v. Ripley County, 26 Ind. A. 97, 
59 NE 189. 

Kan.—Bohart v. Republic Inv. Co., 
49 Kan. 947330) RP? 180;.9 Butcher Uv. 
Doe ie Bank, 2 Kan. 70, 88 AmD 

tin v. Tellotte, 115 La. 769, 
40 S 41 


Mo.—Rubber Tire Supply Co. v. 
rah cane Utilities Co., (A.) 279 SW 

Nebr.—Bennett v. Bennett, 65 Nebr. 
432, 91 NW 409, 96 NW 994. 

N. H.—Flanders vy. Atkinson, 18 N. 
ET eeliGitic 

N. Y.—Bearns v. Gould, 77 N. Y. 
455 [aff 8 Daly 384]; Spencer v. Rog- 
ers Locomotive, etc., Works, 21 N. 
Y. Super. 612, 17 AbbPr 111; Pratt 
v. Pennsylvania R. Co., 66 Mise. 183, 
121 NYS 357; Gervais v. Chicago, etce., 
Re Co,els NYS 589, 18 NYCivProc 404 
[aff 58 Hun 610, 12 NYS 312, 20 NY 
CivProec 96]; Wheeler Vv. Raymond, 
8 Cow. 311. 

Okl.—Whitehead v. Cox, 95 Okl. 198, 
218 P 867 


Or.—Rutenic v. Hamakar, 40 Or. 
444, 67 P 196. 
Pa.—Grier’s App., 25 Pa. 352. 


Tex.—McDaniel v.:Staples, (Civ. A.) 
113 SW 596. 
V4.—Turberville v. Long, 3 Hen. & 
MiGs Viaia), (8.0.98 
Wash.—Trowbridge v. Spinning, 23 


Wash. 48, 62 P 125, 883 AmSR 806, 54 
LRA 204. 

W. Va.—Empire Coal, ete., Co. v. 
Hull Coal, ete., Co., 51 W.Va. 474, 
41 SE 917. 


“When a suit is brought in a court 
of that character [general jurisdic- 
tion], it is never necessary to plead 
jurisdictional facts.” Rubber Tire 
Supply Co. v. American Utilities Co., 
a A.) 279 SW 751, 

[a] “A petition is sufficient to sus- 
tain jurisdiction which states mate- 
rial facts necessary to empower the 
court ,to hear and determine the 
cause.’ McDaniel v. Staples, (Tex. 
Civ. A) 113 SW 596, 8. 

[b] In an action against a nonres- 
ideas of the state in the district court 
it was not necessary to allege in the 
petition that defendant might be 
found in the county where the action 
was brought, or that he had property 
in the county. Bohart v. Republic 


must affirmatively show that the case is within its 
Where jurisdiction depends on resi- 
dence or citizenship, facts showing the existence of 
jurisdiction should be alleged,?® and, where the action 
is in rem, the facts averred must be sufficient to show 


Inv. Co., 49 Kan. 94, 30 P 180. 


24. Ala.—Gill v. More, 200 Ala. 
SLE TOUS labo. 
Cal.—Doll y. Feller, 16 Cal. 432; 


Lowe v. Alexander, 15 Cal. 296; Uhl- 
felder v. Levy, 9 Cal. 607. 
ye oio-aateamned VitvDritch, .6 Colo: 


Conn,—Skinner v. Judson, 8 Conn. 
528, 21 AmD 691; Wooster v. Parsons, 


Kirby 27. 
Ga.—Coney v. Horne, 93 Ga. 723, 
20 SE 213; Domestic Sewing Mach. 


Co. v. Watters, 50 Ga. 573. 

La.—Delisle v. Gaines, 4 Mart. 666. 
ee ee v. Davis, 56 Me. 

Mass.—May v. Parker, 12 Pick. 34, 
22 AmD 398. 

Mo.—Hagegard v. Atlantic, ete, R. 
Co., \'63 Mo. °302; -Dougherty vv. 
Matthews, 35 Mo. 520, 88 AmD 126. 

N. Y.—Frees v. Ford, 6 N. Y. 176; 
Curran v. Arp, 141 App. Div. 38, 125 
NYS 758; Judge v. Hall, 5 Lans. 69; 
Stone v. Miller, 62 Barb. 430; Bum- 
stead v. Read, 31 Barb. 661; Perlman 
v. Gunn, 41 Mise. 166, 83 NYS 986; 
Peck v. Dickey, 5 Misc. 95, 24 NYS 
834, 23 NYCivProc 210; Gilbert v. 
York, 12 NYCivProcec 345. 

Pa.—Pine Hill Road, 6 Pa. Dist. & 
Co. 441, 443 [quot Cyc]. 

Philippine.—Gumiran vy. Gumiran, 
21 Philippine 174. 

Tex.—Crowell v. Mickolasch, (Civ. 
A.) 297 SW 234; Hodgkinson v. Hart- 
well, (Civ. A:) 226 SW 457. 

Va.—Hill v. Pride, 4 Call (8 Va.) 
107; Thornton v. Smith, 1 Wash. (1 
Va.) 81. 

Eng.—Coningsby’s Case, 9 Mod. 95, 
88 gueeraat 338. 

B.—Ex p. Andrews, 34 N. B. 315. 

tal Bverything which the statute 
prescribes must be alleged. In re 
Grove St., 61 Cal. 438; Solon v. Wil- 
liamsburgh Sav. Bank, 114 N. Y. 122, 
21 NE 168; Craig v. Andes, 93 N. 
Y. 405; Avery v. Hope, 78 N. Y. 609; 
Wellsborough v. New York, ete., R. 


Co.,. 76 IN. ¥. 182s. Peo. Vv. Smith, 65 
N.Y, 185; Peo. 'v. Spencer, 55 Novos 
25. U. S.—Scott v. Sandford, 19 


How. 393) 157 be “ed 691% Brown V. 
Keene, 8 Pet. chit eng ed. 885; Gra- 
cie v. Palmer, 8 Wheat. 699, 5 L. ed. 
719; Turner v. Bank of North Ameri- 
Cf, 4 Dallas, 7 eed. alse 

Ga. v. Southern Co-op. 
Fady. Co., 111 Ga. 826, 36 SE 59; Sims 
v. Sims, 50 Ga. 572. 

Mich.—Elliott v. Farwell, 44 Mich. 
186, 6 NW 234; Grand Rapids, ete? 
R. Co. v. Gray, 38 Mich. 468; Denison 
v. Smith, 33 Mich. 157. 

N. Y.— Meyers v. American Locomo- 
tive Co., 201 N. Y. 168, 94 NE 605; 
Gilbert v. York, 111 N. Y. 544, 19 NE 
268 [foll Curran v. Arp, 141 App. Div. 
38, 125 NYS 758; Meagher v. Tunis, 
93° App. Div. 619, 87 NYS 1141]; Frees 
v. Ford, 6 N. Y. 176; John W. Sim- 
mons Co. Vv. Costello, 63 App. Div. 
428, 71 NYS. 577; Judge v. Hall, 
Lans. 69; Giallorenzi v. Caggiano, 
31 Mise. 785, 65 NYS 194; Consolidat- 
ed Copalquin Mines Co. v. Broadway 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 150-152] 


jurisdiction of the court over the res.?® 
been said that, where the jurisdiction of a court is 
statutory, it is indispensable that the jurisdictional 
fact or facts specified in the statute be pleaded.?7 
Where, however, a statute provides that a person hav- 
ing no fixed residence may be sued in whatever coun- 
ty he may be found, it is not necessary that the peti- 
tion in an action against such a person should allege 
that he is to be found in the county where the action 
is brought, but an allegation, in effect, that he is a 
transient person, having no domicile, is sufficient.?8 
It has been held that, where a court issues its orig- 
inal process beyond its own territorial jurisdiction, 
the jurisdictional facts authorizing the emanation of 
such process must be stated in the declaration, com- 
plaint, or petition, 29 but there is also authority for 
the view that it is not necessary to state such facts.?° 


A statutory requirement that the 


show that the value of the property involved is with- 
in the preseribed limit does not require any particu- 


Realty Co., 31 Misc. 783, 65 NYS 227. 

Philippine.—Cerf v. Medel, 33 Phil- 
ippine 37. 

S. C.—Kinloch vy. Carsten, 39 S. C. 
duepsa 0: 

Wis.—Eliot v. Eliot, 77 Wis. 634, 
46 NW 806, 10 LRA 568. 

[a] Ilustration.—A complaint in 
an action in a county court to recov- 
er a sum of money on the bond of a 
surety of a city officer was demurra- 
ble where it did not show on its face 
that the surety was a resident of the 


county in which the action was 
brought. Perlman v. Gunn, 41 Misc. 
166, 83 NYS 986. 

[b] Sufficiency of averments.—(1). 


An averment that the parties have 
been residents of the state “for one 
year immediately preceding the com- 
mencement of this action” is a suffi- 
cient allegation of plaintiff’s resi- 


dence at the commencement of the 
action. Eliot v. Eliot, 77 Wis. 634, 
46 NW 806, 10 LRA 568. (2) An al- 


legation in a complaint before a coun- 
ty court that defendants “are” resi- 
dents of the county is equivalent to 
alleging that they were residents of 
that county at the time of the com- 
mencement of the action, although 
the service of summons was after 
the complaint was verified, and there- 
fore is a sufficient showing, under a 
statute providing that jurisdiction of 
a county court extends to defendants 
who are residents of the county “at 
the time of the commencement of the 
action,” to give the county court ju- 
risdiction. Curran vy. Arp, 141 App. 
Div. 38, 125 NYS 758. 


26. Gill v. More, 200 Ala. 511, 76 
S 453. 
27. Anderson v. Amalgamated As- 


soc., 29 Pa. Dist. 617. 

No presumption of jurisdiction 
where special statutory powers ex- 
ercised in special statutory manner 
or otherwise than according to the 
course of the common law see Courts 
§ 148. 

28. Baker v. Wofford, 4 Tex. 122, 
124 (“It was enough that the peti- 
tion alleged in effect that the de- 
fendant was a transient person, hav- 
ing no domicile, and that the return 
upon the citation showed that he was 
found by the sheriff in the county 
where the suit was brought. Lt Tin 
truth, as stated in the plea in abate- 
ment, he had a residence in a county 
other than that in which he was sued, 
the proof of that fact will defeat the 
action; but the objection was not well 
taken by exception to the petition, 
and it was error to dismiss the case 
upon that exception’’). 

29. Smith v. Bresnahan, 59 Mich. 
346, 26 NW 536; Bigham v. Talbot, 
51 ‘Tex. 450; Henry v. Fay, 2 Tex. A 
Civ. Cas. § "834, 

30. Cody v. Raynaud, 1 Colo. 272; 
Kenney v. Greer, 13 Ill. 432, 54 AmD 


PLEADING 


It has also 


parties.*® 


complaint shall 


439 [foll Hamilton v. Dewey, 22 Ill. 
490; Gillilan v. Gray, 14 Ill. 416; and 
Overr on this point Haddock v. Water- 
man, 11 Ill. 474; Clark v. Clark, 6 Ill. 


33; Brown v. Bodwell, 5 Ill. 302; 
Wakefield v. Goudy, 4 Ill. 133; 
Shepard v. Ogden, 3 Ill. 257; Van 
ELOGR Ve, ONES, vou Lik ease Gillet. ye 
Stone, 2 Ill. 589; Key v. Collins, 2 
Ill. 403]. 

31. Hughes v. Brewer, 7 Colo. 583, 


4. Pei 55: 
Pleading jurisdictional amount gen- 
erally see Courts § 55. 


32. Fitzsimmons v. McIntyre, 5 
OntaewehLo: 
33. Byrd v. State, 15 Ark. 175; Dil- 


lard v. Noel, 2 Ark. 449; Baker v. 
Wofford, 4 Tex. 122 (dictum). 

34. Simpson v. Lombas, 14 La. 
Ann. 103; Perry v. Believre, 5 Mart. 
N. S. (ua. 78; Harper v..Nichol,:13 
Tex. 151;-Warner v. Bailey, 7 Tex. 
517; Baker v. Wofford, 4 Tex. 122; 
Edsall v. Wray, 19 Ont. Pr. 245. 

fa] Sufficient allegation.—It is 
sufficient to set forth the name of the 
state in whieh plaintiff is domiciled. 
Simpson vy. Lombas, 14 La. Ann. 103. 

[b] Place where defendant found. 
—A statutory requirement that the 
residence of defendant shall be stat- 
ed in the petition does not require, in 
the case’of a defendant who has no 
residence, that there shall be a state- 
ment of the place where he is or may 
pe oaDe: Baker v. Wofford, 4 Tex. 

35. See supra § 150. 

36. Asplund v. Hannett, 31 N. M. 
641, 667, 249 P 1074, 58 ALR 573; Bir- 
mingham v. Cheetham, 19 Wash. 657, 
665, 54 P 37; Franke v. H. P. Nelson 
Co., 157 Wis. 241, 147 NW 13. 

“Every complaint, in order to state 
a cause of action, must show some 
primary right possessed by the plain- 
tiff and some corresponding duty 
resting upon the defendant, and that 
such right has been invaded and such 
duty violated by some wrongful act 
or omission on the part of the defend- 


ant.” Birmingham v. Cheetham, su- 
pra [quot Asplund v. Hennett, su- 
pra]. - 

37. Ala.—Merchants’ Bank v. 


Sherman, 205 Ala. 370, 110 S 805. 

Ga.—North Augusta Electric, ete., 
Co. v. Martin, 118 Ga. 622, 45 NE 455. 

I11.—Hollenbeck Vv. Winnebago 
County, 95 Ill. 148, 35 AmR 151. 

Me.—Chickering v. Lincoln Coun- 
ty Power Co., 118 Me. 414, 108 A 460. 

Mo.—Funkhouser v. How, 17 Mo. 
225; L. Bauman Jewelry Co. v. Ber- 
tig, 81 Mo. A. 393. 

N. M.—Asplund vy. Hannett, 31 N. 
M. 641, 249 P 1074, 58 ALR 573 (quot- 
ed supra note 36). 

N. Y.—Burrall v. Bushwick R. Co., 
ASSIS. foe) Gro 

Or.—L. B. Menefee Lumber Co. v. 
MacDonald, 122 Or. 579, 260 P 444. 


lar form for the jurisdictional averment.** 
which by its averments ousts the jurisdiction of the 
court may be stricken out.*? 

[§ 151] 8. Residence of Parties. 
not necessary that the declaration, complaint, or pe- 
tition should contain any allegations with respect to 
the residence of the parties,?* but such allegations 
must be made where the statute so requires** or 
where jurisdiction depends on the residence of the 
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A count 


Ordinarily, it is 


[§ 152] 9. Duty and Breach Thereof. Where the 
cause of action arises-out of the breach of a duty 
owed by defendant to plaintiff, the declaration, com- 
plaint, or petition should show the right of plain- 
tiffs* and the duty of defendant,*’ and state the na- 
ture of the duty®® and the facts from which it 
arose.®® It has been considered, however, that if the 
duty is one imposed by law, and involves no element 
of contract it need not be expressly alleged.*® There 
must also be an allegation of a breach of the duty,** 


Pa.—Williams v, Capute, 1 Pa. Dist. 
SaCOnm Love 

Porto Rico.—Hernandez v. Carrera, 
23 Porto Rico 799. 

Tex.—McDonough vy. Houston First 
Nat. Bank, 34 Tex. 309. 

Vt.—Wright v. Geer, 6 Vt. 151, 27 
AmD 538. 

Wash.—Birmingham v. Cheetham,,. 
19 Wash. 657, 54 P 37 (quoted supra 
note 36). 

W. Va.—Canfield v. West Virginia 
Cent. Gas Co., 80 W. Va.°731, 93 SE 
815, LRA1918A 808. 

Wis.—Franke v. H. P. Nelson Co., 
157 Wis. 241, 147 NW 13. 

Newfoundl.—Cadwell v. Warren, 5 
Newfoundl. 176. 

38. Hollenbeck Vv. Winnebago 
County, 95 Ill. 148, 35: AmR 151: L, 
B. Menefee Lumber Co. v. MacDon- 
ald, 122 Or. 579, 260 P 444; Franke 
v. H. P. Nelson Co., 157 Wis. 241, 147 
NW 13. 

[a] “The mode of declaring, when 
the defendant is under any particu- 
lar obligation of duty, is stated by 
Chitty, vol. 1, page 383, in the follow- 
ing language: “When the plaintiff's 
right consists in an obligation in the 
defendant to observe some particular 
duty, the declaration must state the 
nature of such duty, which, we have 
seen, may be founded either on a con- 
tract between the parties or'on the 
obligation of law arising out of the 
defendant’s particular character or 
situation.’” Hollenbeck v. Winneba- 
BO | County, 95 Ill. 148, 158, 35 AmR 


Allegations as to eaty, of care see 
Negligence §§ 630-64 

39. Ala. Me ierohan ee Bank 
Sherman, 215 Ala. 370, 110 S 805. 

Ga.—North Augusta Electric, etce., 
Co. v. Martin, 118 Ga. 622, 45 SH 455. 

Ill.—Samonski_ v. Chicago City R. 
Co., 156 Ill. A. 297; Bahr v. National 
Safe Deposit Co., 137 Ill. A. 397 [aft 
234 Ti) 5 LOE se "NE whi Bron 

Me. —Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460. 

Vt. —Wright v. Geer, 6 Vt. 151, 27 
AmD 538. 

W. Va.—Canfield v. West Virginia 
Cent. Gas Co., 80 W. Va. 731, 93 SE 
815, LRA1918A 808. 

[al] Duty arising from contract.— 
In an action in tort for the breach of 
a duty, where the duty relied on de- 
pends on a contract between the par- 
ties, it is necessary to allege the con- 
tract and proveiit as laid... Wright 
v. Geer, 6 Vt. 151, 27 AmD 538. 

40. Hains Vv. Parkersburg, ae R. 
Cos) TLS W. Vas "4532-76 Sh 84 

41. Asplund v. Hannett, 31 N. M. 
641, 249 p 1074, 58 ALR 573 (quoted 
supra note 36); ‘Birmingham v. Cheet- 
ham, 19 Wash. 657, 54 P 37 (quoted 
supra note 36); Canfield_v. West 
Virginia Cent. Gas Co., 80 W. Va. 731. 
93 SE 815, LRA1918A 808. And see 
cases supra notes 37, 38. 


Vv. 
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and while this may be averred by way of a conclu- 
sion*? it is necessary to state the facts which are re- 
lied on as constituting such breach.** 

[§ 153] 10. Wrongful Character of Act Com- 
Where the act relied on as giving rise - 
to a cause of action is not wrongful per se, it is neces- 
sary to set forth the facts which make it wrongful 
under the particular cireumstances.** 

[§ 154] 11. Time.*® Both at common law and un- 
der the various codes and practice acts, it is generally 
held necessary to state in the declaration, complaint, 
or petition a time when every material traversable 
fact happened,*® and where the time of a certain 
occurrence is an essential element of liability of de- 
fendant, such time must be stated.4#7 
authority for the view that, although a fact may be 


plained Of. 


42. Merchants’ Bank y. Sherman, 
215 Ala. 370, 110 S 805; Alabama 
Great Southern R. Co. v. Pouncey, 7 
Ala. A. 548, 61S 601. 

[a] Very general averments of a 
breach by defendant of a duty owing 
to plaintiff, amounting to hardly more 
than a statement of the pleader’s con- 
clusion in that regard, are treated as 
‘sufficient where the averments of the 
complaint show the existence of such 
duty. Birmingham R., 
McCurdy, 172 Ala. 488, 
Alabama Great Southern R. Co. v. 
Pouncey, 7 Ala. A. 548, 61 S 601. 

» 43. Ala.—Alabama Great Southern 
R. Co. v. Pouncey, supra. 

Ga.—North Augusta Electric, etc., 
Co. v. Martin, 118 Ga. 622, 45 SE 455. 

Ill.—Samonski v. Chicago City R. 
Cos Lo6 Tl, A297. 

Me.—Chickering v. Lincoln County 
Power Co., 118 Me. 414, 108 A 460. 

Or.—L. B. Menefee Lumber Cone 
MacDonald, 122 Or. 579, 260 P 444. 

Wis.—Franke v. H. P. Nelson Co., 
157 Wis. 241, 147 NW 13. 

Allegations as to negligence see 
eer’ §§ 644-665. 

44. Hughes Ne Murdock, 45 La. 
Ann. 935, 13 S$ 18 

SoA. plaintiff eae attacks an act not 
per se wrongful, but which may be 
perfectly consistent with good faith 
and fair dealing, must aver and speci- 
fy the facts giving to it a different 
character.” Hughes v. Murdock, su- 
pra. 

45. 
for: 
Demand for bill of particulars see in- 

fra § 885. 

Demurrer see infra §§ 470, 475, 486. 
Motion for more specific statement 

see infra § 1030. 

46. U.S.—Ryland vy. Hollinger, 117 
Fed. 216, 54. CCA 248. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Sampson, 158 Ala. 590, 48 S 493. 

Ark.—St. Louis, etc., R. Co. v. State, 
59 Ark. 165, 26 SW 824. 

Cal.—Williamson vy. Joyce, 137 Cal. 
151,69 P 980. 

Colo.—Ames v. Nostrum, 53 Colo. 

v. Markowski, 32 


246, 125 A 120. 

Del.—Dominelli 
Del. 595, 128 A 527; Smith v. Phila- 
delphia, etc., R..Co., 31 Del. 503, 115 
A 416. 

Ga.—Lemon v. Lemon, 141 Ga. 448, 
81 SE 118; -Augusta v. Marks, 124 
Ga. 365, 52 SE 539; Bond v. Central 
Bank, 2°Ga.° 92. 

La.—Tutwiler Coal, etc., Co. v. Du- 
claux, 7 La. A. (Orleans) 491. 

Me.—Armstrong v. Bangor Mill 
Supply Corp., 127 Me. 194, 142 A 734; 
Fuller v. Gage, 112 Me. 447, 92 A 493; 
Wellington v. Milliken, 82 Me. 58, 19 
A 90; Shorey v. Chandler, 80 Me. 409, 
15 A 223; Gilmore vy. Mathews, 67 
Me. 517; Platt v. Jones, 59 Me. 232. 

pricier eomland v. Davis, 40 Mich. 
545. 

Mo.—Lesinsky v. Great Western 
Dispatch, 14 Mo. A. 598 mem. 

WN. H.—Atlantic Mut. F. Ins. Co. v. 


Failure to state time as ground 


PLEADING 


omitted.*® 


cause of action 


But there is 


Sanders, 36 N. H. 252. 

N. J.—Opdycke v. Baston, etc., R. 
Co.,- 68 N.cJ. Li. 125 52, A..24352 Van- 
guilder v. Stull, 10 N. J. L. 233; Gor- 
don v. Myers, 8 N. J. L. 69; Sims v. 
Smith, 4 °N, Joc. 92; 

N. Y.—Timmerman vy. Morrison, 14 
Johns. 369. 

Or.—Delsman v. Friedlander, 40 Or. 
33, 66 BP -297. 

A ea piP eae v. Snyder, 7 Del. Co. 
oO ° 

Porto Rico.—Bigelow v. Porto Rico 
Planters Co., 7 Porto Rico Fed. 463. 

Tenn.—May v. Illinois Cent. R.-Co., 
129 Tenn. 521, 167 SW 477, LRA1915A 
781, AnnCas1916A 213. 

Tex.—International, etc., R. Co. v. 
Pape, .73 Tex. 501, 114 °SW. 526; 

Vt.—Thorwarth v. Blanchard, 86 
Vit. 32916585 6A. 63 Royce Vv. Maloney, 58 
VEL 4ST SoA: 395. 

Eng. “Denison v. Richardson, 14 
Hast 291, 104 Reprint 612. 

Ont.—St. Louis vy. O’Callaghan, 13 
Onta vere 322. 

“At common law every complaint 
had to set out the time of a material 


occurrence.” Bigelow v. Porto Rico 
Pech Co., 7 Porto Rico Fed. 463, 
[a] MICH Sieh ue an indispensa- 


ble rule of pleading . . 4 that 
every traversable fact must be al- 
leged as having occurred on some par- 
ticular day, month and year.” Arm- 
strong, v.. Bangor Mill Supply Corp., 
127 Me. 194, 195, 142 A 734, 

{[b] Sufficient allegations as_ to 
time.—Duke v. Huntington, 130 Cal. 
272, 62 P 510 (an allegation that a 
party became indebted in a certain 
amount, on a certain day stated, is a 
sufficient allegation of the creation of 
the indebtedness upon such day as 
against a general demurrer); Harri- 
son v. Heathorne, 5 M. & G. 322, 44 
HCL 174, 134 Reprint 588. 

[c] Accrual ct the right of action 
before the writ issued need not be 
shown on the face of the declaration. 
Owen v. Walters, 2 M. & W. 91, 150 
Reprint 682. 

{d] Date fixed and at other times. 
—In an action for damages based on 
the alleged destruction of a natural 
drain by filling and negligent and 
wrongful construction of an inade- 
quate sewer therein and adjacent 
thereto, it is alleged that after de- 
struction of the natural watercourse 
down to and including a certain date, 
shortly prior to the filing of the peti- 
tion, ‘and on that date and at other 
numerous times during such period” 
plaintiff's premises and property were 
flooded to their damage, it was held 
that the petition was sufficiently defi- 
nite as to time. Scott v. Marshall, 
(Mo. A.) 14 SW (2d) 694. 

47. Canton Nat. Bank v. American 
Bonding, ete., Co., 111 Md. 41, 73 A 
684, 18 AnnCas 820; Peo. v. Ryder, 
12 N. Y. 433, 439 [rev 16 Barb. 370]. 

“If the time when a fact happened 
is material to constitute the cause of 
action, it should undoubtedly be stat- 
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material and traversable, if the time of its oceur- 
rence is immaterial, an allegation of time may be 
It is not ordinarily considered necessary 
to the sufficiency of the pleading that the time stated 
therein should be the true time,*® except where time 
is of the essence of the contract sued on, or consti- 
tutes matter of description of the instrument sued on, 
or is otherwise material.°° In alleging time, the day, 
month, and year should be stated,*+ and it is said 
that a day certain must be alleged even where a con- 
tinuando accompanies the allegation.®” 
in the form of a continuando®? is proper where the 


Allegation 


consists of repeated or continued 


acts,°* especially where the precise dates are wholly 
within the knowledge of the other party.°® 
leged as to one fact applies to every other fact con- 


Time al- 


ed. The fact without the time would 
be insufficient to constitute the cause 
of action.’”’ Peo. v. Ryder, supra. 

[a] Illustration.—Where a bank 
cashier’s fidelity bond required de- 
fendant to pay such losses as plaintiff 
sustained by reason of the dishonest 
acts of the cashier amounting to lar- 
ceny, committed during the term and 
discovered during the term or within 
three months thereafter, a declara- 
tion failing to charge when the al- 
leged fraudulent acts of the cashier 
were discovered was fatally defec- 
tive. Canton Nat. Bank v. American 
Bonding, etc., Co., 111 Md. 41, 73 A 
684, 18 AnnCas 820. 

48. Backus v. Clark, 1 Kan. 303, 83 
AmD 437; Baxter v. Paine, 16 Gray 
(Mass.) 273; Peo. v. Ryder, 12 N. Y. 
433, 439 [rev 16 Barb. 370]. See Den- 
ny v. Northwestern Christian Univ., 
16 Ind. 220; Sutter v. Streit, 21 Mo. 
157 Cin both of which cases the view 
stated seems to have been adopted). 

“Tf the time is immaterial, I do not 
think a demurrer will lie for omitting 
to state it.” Peo. v. Ryder, supra. 

49. Ark.—St. Louis, ete., R. Co. v. 
State, 59 Ark. 165, 26-SW 824. 

Cal.—Bancroft Co. v. Haslett, 106 
Cal-151, 53952 602) 

Me.—Fuller v. Gage, 112 Me. 447, 92 
A 493. 

is .—Howland v. Davis, 40 Mich. 


Mo.—Lesinsky v. Great Western 
Dispatch, 14 Mo. A. 598 mem. 

N. J.—Allen vy. Smith hie oes 
159, 168. 

N. Y.—Holland v. Grote, 193 N. Y. 
262, 86 NE 30. 

Or.—Delsman v. Friedlander, 40 Or. 
Son 06 (aon, 

Porto Riéo.—Bigelow vy. Porto Rico 
Planters Co., 7 Porto Rico Fed. 463. 

“The rules of pleading do not re- 
quire the day to be laid on or after 
the act done, when the time is not 
material nor necessary to be proved 
exactly as laid.” Allen v. Smith, su- 


[a] “At common law . . the 
ses alleged need not be the true 
time, and could be pleaded with a 
videlicet. The only requirement was 
that the actual date proved must not 
be later than the time set out in the 


pleading.’”’” Bigelow v. Porto Rico 
Pienters Co., 7 Porto Rico Fed. 463, 


Variation between allegation and 
proof see infra § 1187. 

50. See cases supra note 49. 

51. Ames v. Nostrum, 53 Colo. 246, 
125 P 120; Cole v. Babcock, 78 Me. 41, 
2 A 545; Gordon v. Myers, 8 Nagle 
69; Badman Vv. Pennsylvania Re Cox 
te see 


52. Shorey v. Chandler, 80 Me. 409, 
LoOVAy 2232 

53. See Continuando 13 C. J. p. 202. 

54. ‘McConnel v. Kibbe, 33 im. 175; 


85 AmD 265; International, etc., R. 
Co. v. Pape, 73 Tex. 501, 11 SW 526, 
Aree Lincoln y. Martin, 54 Panne: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘place and that plaintiff 


§§ 154-157] 


nected conjunctively therewith.5$ - 
Fixing time by reference. 


pleading is intended.®® 
Pleading approximate date. 


condemned. ®? 


Effect of defects as to time. A defect with respect 
to allegations of time is cured by verdict®? and is not 
ground for nonsuit®® or arrest of judgment.** 


[§ 155] 12. Place. 


56. Ryland v. Hollinger, 117 Fed. 
216, 219, 54 CCA 248; Royce v. Ma- 
loney, 58 Vt. 487, 5 A 395. 

“When in one continued sentence, 
or in several sentences connected 
with the conjunction ‘and,’ several 
facts are stated, the time, though 
only once alleged, will apply to each 
fact.” 1 Chitty Pl.-p 274 [quot Ry- 
land y. Hollinger, supra]. 

- 57. Armstrong v. Bangor Mill 
Supply Corp., 127 Me. 194, 142 A 734. 

58. Armstrong v. Bangor Mill Sup- 
ply Corp., supra. 

59. Opdycke v. Easton, etc., R. Co., 
68 N. J. L. 12, 13, 52 A 248. 

“The statement that the right of 
action accrued ‘on the day aforesaid,’ 
the reference being to a day set out 
in a preceding count, when a number 
of different days are referred to 
therein, is insufficient.” Opdycke v. 


Haston, ete., R. Co., supra. 


60. Tutwiler Coal, ete., Co. v. Du- 
claux, 7 La. A. (Orieans) 491; May 
v. Illinois Cent. R. Co., 1296Tenn. 521, 
167 SW 477, LRA1915A 781, 
AnnCas1916A 213. 

[a] Sufficient form.—‘“‘On or 
about” a specified date. Tutwiler 
Coal, ete. Co. iv. Duclaux, 7. Lua. A. 
(Orleans) 491. Y 

61. Del.—Dominelli v. Markowski, 


32 Del. 595, 128 A. 527. 

Me.—Cole v. Babcock, 78 Me. 41, 2 
A 545. 

N. J.—Gordon v. Myers, 8 N. J. L. 
69. 

Pa.—Badman v. Pennsylvania R. 
Co, 17 Pa Disti- 983: 

Vt.—Gordon v. Journal Pub. Co, 81 
Vt. 237, 69 A 742. 

[a] ‘Insufficient forms.—(1) “On 
or about” a given day. Badman v. 
Pennsylvania R. Co., 17 Pa. Dist. 983. 
(2) “About” a given date. Cole v. 
Babcock, 78 Me. 41, 2 A 545. (3) “In 
the year 1817.” Gordon v. Myers, 8 
N. J. L. 69 (too indefinite). 

62. See infra § 1297. 

63. Atlantic Mut. F. Ins. 
Sanders, 36 N. H. 252. 

Nonsuit for defective pleading see 
Dismissal and Nonsuit §§ 104-109. 

64. Higgins v. Highfield, 13 East 
407, 104 Reprint 427. 

Defects in pleading as ground for 
arrest of judgment generally see 
Judgments §§ 159-163. 

65. Lemon v. Lemon, 141 Ga. 448, 
81 SE 118; Armstrong v. Bangor Mili 
Supply Corp., 127 Me. 194, 142 A 734; 
Thorwarth v. Blanchard, 86 Vt. 296, 
85 A 6. 

66. Armstrong v. Bangor Mill Sup- 
ply Corp., 127 Me. 194, 142 A 734. 

[a] Tilustration.— W here the dec- 
laration alleged that defendant pre- 
tended to be skilled in the work of 
repairing machinery at a_ specified 
“there”? em- 
ployed defendant to repair his ma- 


[49 C. J.—10] 


Cos Vv. 


The definite date of oc- 
currence may be fixed by reference,®’ and if it suffi- 
ciently appears in any part of the declaration and is 
thereafter referred to, it need not necessarily be re- 
peated in terms each time that it oceurs;°8 but a 
reference is insufficient where it does not appear 
which of several dates previously mentioned in the 


It is quite usual to 
plead time by stating an approximate rather than an 
exact date, and this method is frequently held suffi- 
cient,°° although there are cases in which it has been 


A statement of a traversable 
fact should include an allegation as to the place 
where such fact occurred,*® but where the place of 
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occurrences complained of is clearly stated, it need 


that defendants 
going on.®? 


not be repeated in connection with every occurrence, 
a reference being sufficient.°° 
damages for trespass in entering and removing tim- 
ber, a complaint alleging the date of the trespass but 
not alleging on what part of the land the trespass 
was committed has been held sufficient on the ground 


In an action claiming 


knew where their operations were 


[§ 156] 13. Property. Where property is con- 
cerned in an action, plaintiff’s pleading should de- 
scribe the property with such accuracy that it may 
be ascertained or located from such description 


alone,®* and the ownership of the property should 


‘ 


chinery and that defendant ‘‘there’’ 
undertook to repair the machinery, 
the allegations as to the place of the 
occurrences were sufficient. Arm- 
strong v. Bangor Mill Supply Corp., 
127 Me. 194, 142 A 734. 

67. Joseph Rathborne Lumber Co. 
Vv. pees Te 164 La. 502, 114 S 112. 

8. Cal.—Friedman v. Southern 

Garitorite Trust Co., 179 Cal. 266, 176 

P 442; Zeigler v. Wells, etc., Cq., 28 
Gal 179, 838 AmD 87. 

Conn. -—Phelps Ve silly Le Day sibs 

Ind.—Sheffer vy. Hines, 149 Ind. 413, 


49 NE 348; Swatts v. Bowen, 141 Ind. 
322, 40 NE 1057; Parke County v. 
Wagner, 138 Ind. 609, 38 NE 171; 


Rosenbaum v. Schmidt, 54 Ind. 231. 

Iowa.—Citizens’ Say. Bank v. Stew- 
art, 90 Iowa 467, 57 NW 957 

Kan.—Sanford vy. Willetts, 29 Kan. 
647 (recognizing rule). 

Mont.—Tracy v. Harmon, 17 Mont. 
465, 43 P 500. 

Or.—Security Sav., ete, Co. v. Og- 
den, 123 Or. 370, 261 P 69; Westervelt 
Ve Risley.= LOSk iOre652,10218 babes 
pe iernem v. Terry, 26 Or. 494, 38 P 


Pa.—York Leaf Tobacco Co. v. 
Welsh, 17 Pa. Dist. 808. 

Philippine.—Cancino v. Valdez, 3 
Philippine 429. 


Porto Rico.—Carlo v. Ferrer, 27 
Porto Rico 203. 

Tex.—Wood v. Hollander, 84 Tex. 
394, 19 SW 551. 

N. B.—Brewing v. Berryman, 15 


Nee Bol 
486 

fal 
rity Sav., ete., 
370, 261 P 69; 


Mills v. Dewitt, 3 N. B. 


Sufficient description.—Secu- 
Co. v. Ogden, 123 Or. 
Westervelt v. Risley, 
108° Or.. 652, =21:87°-P 761+ SCanceino! v. 
Valdéz, 3 Philippine 439: Carlo vy. 
Ferrer, 27 Porto Rico 203. 

{b] Insufficient description.—Gar- 
cia v. Diaz, 33 Porto Rico 98. 

[c] Weight and quantity.—An 
averment that defendant made a con- 
tract with plaintiff to purchase four 
cases of tobacco, in all eleven hun- 
dred and forty pounds, sufficiently 
sets forth the weight and quantity of 
the tobacco. York Leaf Tobacco Co. 
v. Welsh, 17 Pa. Dist. 808. 

[d] Clerical error in amending.— 
In an action for wrongful attach- 
ment the petition alleged that the 
property attached was a mare named 
“Jane,” which name appeared twice 
in the petition. On the trial it ap- 
peared that the name of the mare was 
“Tona,’”’ and on application leave was 
given to amend the petition by chang- 
ing the name from Jane to Iona. .The 
amendment was made in one of the 
places in which the name appeared, 
leaving the petition as alleging -in 
one place the ownership of a mare 
named “Iona,” and in another place 
the seizure of a mare named “Jane.” 


be directly and positively averred.®® 

[§ 157] 14. Performance or Fulfillment of Condi- 
tions—a. General Rules. 
dent to the right of action exist, their performance 
or fulfillment must be alleged by plaintiff in order to 
state a cause of action,*° or, where there has been no 


Where conditions prece- 


It was held that the failure to make 
the change in both places was a mere 
clerical omission on the part of coun- 
sel and did not affect the rights of 


pd Sanford v. Willetts, 29 Kan. 
[e] In trover for money it is only 


necessary to state the aggregate 
amount. Salem Tract. Co. v. Anson, 
413 Ors (D6 2s 60S, oO Omer ono 

69. Coira y. Ortiz, 18 Porto Rico 
211; Kimball v. Borden, 95 Va. 203, 
28 SE 207 (holding, however, that, 
where averments were sufficient to 
show that property was on plaintiff's 
premises and in his possession, it was 
sufficient to maintain an _ action 
against a wrongdoer for its destruc- 


tion). 
Allegation that plaintiff is the 


[a] 
owner is sufficient. Coira v. Ortiz, 18 
Sagadahoc, 291 


Porto ee 211. 
70. S.—The 
Fed. 920; 921 [cit Cyc]; Denver, etc., 
ae v. Wagner, 167 Fed. 75, 92 CCA 
Cal.—California Canneries Co. v. 
Great Western Lumber Co., 44 Cal. A. 
69, 185 P 1008, 207 P 908 [foll Great 
Western Lumber Co. v. California 
pee Co., 44 Cal. A. 790, 185 P 
Colo.—Armor vy. Fisk, 1 Colo. 148; 
Mulford v. Central L. Assur. Soc., 25 


recta A. 527, 189 P 1044, 1045 [cit 
ye. 
Conn.—Nickerson vy. Bridgeport 


Hydraulic Co., 46 Conn. 24, 33 AmR 
14; Tillotson v. Bishop, 1 Root 228. 

C.—Alexandria R. Co. v. Nation- 
al Junction Re2Co;, 8 sD FOr 038 

Fla. —Sovereign’ Camp W. O. W. v. 
McDonald, 76 Fla. 599, 80 S 566; 
Catts v. Tampa, etc. Rie Coals Mla: 
744, 79 S 168; Smitz v. Wright, 64 
Fla. 485, 60 $225. 

Ga.—Milburn v. Glynn County, 109 
Ga. 473, 34 SE 848: Montgomery v. 
Evans, iSGar 178; Murphy v. Law- 
rence, 2 Ga. 257. 

Ill.—Walters v. epi 240 Ill. 259, 
88 NE 651 [rev 144 Ill. A. 379]; Ed- 
munds v. Chicago, 203 Ill. A. 337. 

Ind.—Washington Tp. v. Bonney, 45 
Ind. 77. 

Iowa.—Ary v. Chesmore, 113 Iowa 
63, 84 NW 965; Closz v. Miracle, 103 
Iowa 198, 72 NW 502; Albers v. West- 
ern Union , Tel. Cow vos slows bis" 66 
NW 1040; Knowlton vy. Guttenberg, 
5 Iowa 8838. 
ee .—Steadman v. Guthrie, 4 Mete. 


Mass.—Ansell v. Boston, 254 Mass. 
208, 150 NE 167. 

Minn. —Root v. Childs, 68 Minn. 
tah 70 NW 1087 (quoted infra note 


y 

ae Be v. Matthews, 18 Miss. 
Mo.—Span v. Jackson, etc., Co., 16 

SW (2d) 190. 
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performance and plaintiff intends to rely upon mat- 
ter excusing performance, such matter must be al- 


leged.7+ 
Negativing performance. 


failure to state a cause of action.*? 
Condition subsequent. 


is not alleged in the complaint.7* 


[§ 158] b. Impossible Conditions. 
held that, where a condition precedent is clearly im- 


possible, it may be disregarded.7® 


[§ 159] c. Concurrent Covenants. 
cencurrent covenants plaintiff must allege perform- 


Mont.—J. M. Broat Lumber Co. v. 
Van Houten, 66 Mont. 478, 213 P 1116; 
McGlauflin v. Wormser, 28 Mont. 177, 
72 P 428; Cope v. Minnesota Type 
Fdy. Co., 20 Mont. 67, 49 P 387. 

Nebr.—Sole v. Geneva, 106 Nebr. 
879, 184 NW 900. 


SSN Say thei v. McInnis, 25 Nev. 235, 
59P As. 
N. J.—Matlack v. Public Serv. 


Corpyess Ned. LeaATsi83yA 49d 

N. Y.— Wood v. Ball, 190 4N. Ya 217, 
83 NE 21; Winter v. Niagara Falls, 
190 N. Y. 198, 82 NE i101, 123 AmSR 
540, 18 AnnCas 486 [answering cert. 
question 119 App. Div. 586, 104 NYS 
39]; Weeks v. O’Brien, 141 N. Y. 199, 
36 NE 185; Dalzell v. Fahy’s Watch 
Case Coy Assn ¥ei2'855033) NEO; 
Reining, v. Buffalo, 102 N. Y. 308, 6 


NE 792; Bogardus v. New York L. 
Ins. Co., 101 N. Y. 328, 4 NE 522; 
Tooker v. Arnoux, 76 N. Y. 397; Rae 


v. Beach, 76 N. Y: 164 [aff 7 Daly 95, 
53 HowPr 25]; Porter v. Kingsbury. 
71 N. Y. 588 mem [aff 5 Hun 597]; 
Ohlbaum v. Commercial Casualty Ins. 
Con 20S. ADDe DLV a Leo, sol ONY Se Dos 
Nekarda v. Presberger, 123 App. Div. 
418, 107 NYS 897; Janpol v. Gold, 122 
App. Div. 401, 106 NYS 891; Fulton 
ve Varney, 117 App. Div. 572, 102 
NYS 608; Gansevoort Bank v. Im- 
pire State Surety Co., 117 App. Div. 
455, 102 NYS 544, 39 NYCivProec 10; 
Davis v. Silverman, 98 App. Div. 305, 
90 NYS 589; Thrall v. Cuba Village, 
88 App. Div. 410, 84 NYS 661; Clem- 
ens v. American F. Ins. Co., 70 App. 
Div. 435, 75 NYS 484, 33 NYCivProc 
1; Meech y. National Acc. Soc., 
App. Div. 144, 63 NYS 1008; Oster- 
houdt v. Southern Pac. Co., 47 App. 
Div. 146, 62 NYS 134; Hill v. Warner, 
39 App. Div. 424, 57 NYS 355; John- 
son v. American Writing Mach. Co., 
56 N. Y. Super. 506, 4 NYS 391; Ros- 
enthal v. Schaefer, 129 Misc. 229, 220 
NYS 330; Sager v. Gonnermann, 50 
Mise. 500, 100 NYS 406; Turner v. 
Lane, 47 Misc. 387, 93 NYS 1083; 
Winch v. Farmers’ L. & T. Co., 11 
Mise. 390, 32 NYS 244; Kosovits v. 
New York First Hungarian St. Ste- 
phen’s Roman Catholic, et¢., Soc. of 
Men, etc., 130 NYS 72; Lopes ‘Life Ins. 
Co. v. Gage, 3 NYS 398; Uhler v. Ryer, 
2 NYS 729; Furlong v. Agricultural 
Ins. Co., 18 NYS 844, 28 AbbNCas 445; 
Dodge v. Coddington, 3 Johns. 146. 

Oh.—Home Ins. Co. v. Lindsey, 26 
Oh. St. 348; Lowe v. Phillips, 14 Oh. 
St. 308; Jones v. Jaeger, 9 OhNPNS 
206. 

Okl.—Amis v. Maney, 130 Okl. 216, 
266.22 757. 

arate Creek Bldg. Assoc. v. 
State Ins lo... 29 Or. 569,46 P 366; 
Manaudas vy. ‘Heilner, 29 ‘Or. 222, 45 
P 758. 

Pa.—Zerger v. Sailer, 6 Binn. 24. 
Compare Snevely v. Jones, 9 Watts 


Where plaintiff’s plead- 
ing shows a condition precedent to be performed by 
him and expressly negatives performance, there is a 


Performance of a condi- 
tion subsequent which continues in force a right al- 
ready acquired need not be pleaded.7* 

An admission in the answer of the existence and 
validity of a contract obviates any objection that 
performance of a condition precedent to its validity 


PLEADING 


form.*7 


[§ 160] d. Waiver. 
performance has been waived, he should allege such 
setting 
waived and the facts and circumstances constituting 
As a plaintiff may safely assume that 
conditions which have been waived will not be relied 
on, allegations of waiver to meet a defense based on 
such conditions are not inconsistent with the statu- 
tory allegations that all conditions on the part of 
plaintiff have been duly performed.®® 

[§ 161] e. Form and Sufficiency of Averment. In 


waiver,’* 


such waiver.*® 


[§§ 157-161 


ance or readiness-to perform,’® and an offer to per- 


Where plaintiff claims that 


forth the conditions .which were 


conformity to the general rule that facts and not le- 


It has been 


gal conelusions should be alleged in pleading,’* it is 
necessary, in pleading performance, that the facts 


showing performance should be alleged, unless a gen- 


In the ease of 


433 (under the statute substituting a 
statement for a common-law decla- 
ration, it is unnecessary to allege per- 
formance of conditions precedent). 

R. I.—Baker v. Slater Mill, ete, 
Coxnel4 Rvds-534. 

Tex. —Reeves v. Miller, 28 Tex. 578. 

Vt.—Camp v. Barker, 21 Vt. 469. 

Wis.—Chas. Baumbach Co. v. 
Laube, 99 Wis. 171, 74 NW 96; Boden 
v. Maher, 95 Wis. 65, 69 NW 980. 

N. B.—Driscoll v.. Barker, 18 N. B. 
cout Watson v. Summers, 4 N, B. 


Ont.—Shanly v. Midland R. Co., 33 
U. C. Q. B. 604; Tanner v. D’Everado, 
SUI Cr Qy Baal 54. 

“The declaration must state dis- 
tinctly the performance of every act 
on the part of the plaintiff which is 
essential to the plaintiff's right of re- 
covery.” Kidd v. Jacksonville, 91 Fla. 
S809 10 2S W607: 

[al “When a privilege or right is 
conferred by statute, on certain pre- 
scribed conditions, and a party desir- 
ing to avail himself of such privilege 
or right brings action for the enforce- 
ment thereof, he must allege and 
prove all the facts that are essential 
to a strict compliance with the pre- 
scribed conditions.” Sole v. Geneva, 
106 Nebr. 879, 184 NW 900. 

{b] Statutory conditions of liabil- 
ity.— “If a limited liability is created, 
conditioned in the statute of its cre- 
ation upon the existence of certain 
facts or upon the performance by the 
plaintiff of certain acts, such condi- 
tions must be satisfied under the facts 
alleged and pleaded in the petition.” 
Span v. Jackson, ete., Coal, ete., Co., 
(Mo.) 16 SW (2a) 190, 200 [foll An- 
aeaan Boston, 254 Mass. 208, 150 NE 

Tpposiihie conditions see infra § 


71. U. S.—The Sagadahoc, 291 
Fed. 920, 921 [cit Cyc]; Denver, etc., 
R. Co. v. Wagner, 167 Fed. 75, 92 
CCA... 527, 


Cal.—California Canneries Co. v. 
Great Western Lumber Co., 44 Cal. 
A. 69, 185 P 1008, .207 P 908 [foll 
yreat Western Lumber Co. v. Cali- 
fornia Canneries Co., 44 Cal. A. 790, 
TSibr ea Oldi. 

Colo.—Mulford v. Central L. Assur. 


Soc., 25 Colo. A. 527, 189 P 1044, 1045 

[eit Cyc]. 

A toes ee 5 v. Ruddell, 8 Blackf. 
Mo.—Basye v. Ambrose, 32 Mo, 

484; Little v. Mercer, 9° Mo. 218; 

Rieketts' -v. sHart; 673s, gMo:, An. 6472 


er Tries vy. Pheenix Ins. Co., 49 Mo. 
A. 604. 

N. J.—Hillyard v. Mutual Ben. L. 
Ins. 1Co., 135. Nw dea 

N. Y.—Winter v. Niagara Falls, 190 
N. Y. 198, 82 NE 1101, 123 AmSR 540, 
13 AnnCas 486 [answering eert. ques- 


eral averment of performance is authorized by stat- 
ute,’? in which latter event a general averment is, of 


tion 119 App. Div. 586, 104 NYS 39]; 
Bogardus v. New York L. Ins. Co., 
101 N. Y. 328, 4 NE 522; Hosley v. 
Black, 28 N. Y. 488; Oakley v. Mor- 
ton, 1 Nye 2D, 62 AmD 49. 

Okl.—Amis Vv. ‘Maney, 130 Okl. 216, 
266 P 757. 

Va.—Grubb v. Burford, 98 Va. 553, 
37 SE 4. 

Waiver see infra § 60; 

72. Matlack v. Public Serv. Corp., 
83 N. J. L. 118, 83 A 491. 

73. Root v. Childs, 68 Minn. 142, 
70 NW 1087; Wood v. Ball, 190 N. 
Wie 227,183 Nii 20° : 

[a] A test to determine whether 
a condition is precedent or subse- 
quent. has been stated as follows: 
“Where the obligation of a party to a 
contract ¥s to pay only upon the hap- 
pening of a contingency, e. g. the re- 
turn of an instrument duly recorded, 
such contingency is in the nature of 
a condition precedent, and its occur- 
rence must be alleged in the com- 
plaint. .... But, if payment is not 
to be made if a contingency happens 
during its continuance, e. g. if the 
party is enjoined from using the ar- 
ticle Which is the Subject-matter of 
the contract, he is not to pay the 
purchase price until the injunction 
is dissolved, the contingency is in 
the nature of a condition subsequent, 
and it is not necessary to allege in 
the complaint the nonhappening or 
noncontinuance of the contingency.” 
Root v. Childs, 68 Minn. 142, 146, 70 
NW 1087. 


74. John v. Timm, 153 Minn. 401, 
190 NW 890. 
[a] Illustration.—‘‘Where a land 


contract upon which a mortgage tax 
must be paid is pleaded in the com- 
plaint and admitted in the answer, 
its existence and validity are estab- 
lished. It is not necessary to allege 
in the complaint that the tax has 
been paid.” John v. Timm, 153 Minn. 
401, 190 NW 890. 

Admissions in answer or plea gen- 
erally see infra § 338 et seq. 

75. Armor v. Fisk, 1 Colo. 148. 

76. Turner y. Ogden, 1. Black (Uy 
S.) 450, 17% L.: ed. 20383) MeCall: v. 
Welsh, ’3 Bibb (Ky.) 289; Weiner v. 
Lee Shing, DOr 2762 Tees 


tote Bourland v. Sickles, 26 Ill. 
78. California Canneries Co. v. 


Great Western Lumber Co., 44 Cal. 
ATS 690 pL S85 ee hOOSs 
Great’ Western Lumber Co. v. Cali- 
fornia Canneries Co., 44 Cal. A. 790, 
E85. P1011]. 

79. Ohlbaum v. Commercial Casu- 
alty Ins. Co., 218 App. Div. 842, 219 
NYS 56. 

80. German Ins. Co. v. Shader, 68 
Nebr. 1, 93-NW 972, 60 LRA 918. 

81. See supra § 17. 

82. See supra § 33. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


207 P 908 [foll> 


§§ 161-162] 


course, sufficient.8? Where such statutes exist, plain- 
tiff may, at his election, allege performance either 
specifically or by general averment,’* but even 
though the statute authorizes a general averment of 
performance, such an averment will not suffice to 
avoid ambiguities in the contract and is insufficient 
where the contract itself leaves it uncertain exactly 
what acts were to be done in performance.*®> A usual 
form of alleging performance under such statutes is 
by an averment that “all conditions were performed 
and all things have been done and happened, and all 
times elapsed” to mature plaintiff’s right.8° An/‘al- 
legation that plaintiff has “complied with” certain 
conditions to be performed by him is insufficient, but 
the allegation should be that plaintiff has performed 
such conditions.‘ Under a statute permitting a 
party in pleading performance to state generally that 
he “duly performed” conditions precedent,’’ the 
pleader must either make his general averment in the 
statutory form or set out facts showing in detail that 
all conditions were performed,®® and a general alle- 
gation that plaintiff performed, not including the 
allegation that he “duly” performed, is insufficient.®° 
An averment that plaintiff did all things necessary 
on his part is sufficient so far as performance by 
plaintiff himself is concerned,®! but is not sufficient 
with respect to a condition which was not to be 
performed by plaintiff.*°? The fact of performance 
should be alleged without qualification.®? 


83. Clement v. Dowling, 171 Fed. 93. 
607 (‘duly performed’); Sovereign 
Camp W. O. W. v. McDonald, 76 Fla.| NYS 56 
599, 600, 80 S 566; Bogardus v. New 94. 
WY OMe Lie Conmit ON Yc. 328,040 Nim] Alo ar 


PLEADING 


Ohlbaum v. Commercial Casu- 
alty Ins. Co., 218 App. Div. 842, 219 | 260 


Edmunds v. Chicago, 


[49 C.J.] 147 

Service of notice. Where a statute requires the 
service of a particular notice as a prerequisite to the 
bringing of an action, plaintiff’s declaration must, in 
order to state a cause of action, aver that a notice 
such as the statute requires was served,®# setting out 
such notice either in its terms or in its tenor and legal 
effect ;°° and the declaration is insufficient where it 
alleges merely that plaintiff served “a notice or state- 
ment,” a copy of which is attached to, and made a 
part of, the declaration.°® 

Averment of conditions. It has been considered 
that, even though a general averment of performance 
is sufficient, it is incumbent on plaintiff to set forth 
the conditions which were to be performed.” 

[§ 162] 15. Demand and Refusal. Where a de-. 
mand is a condition precedent to the commencement 
of an action,®® it is incumbent upon plaintiff to al- 
lege in his pleading that a demand was made®® and 
that payment or performance was refused.t But a 
demand which is not essential to the cause of action 
need not, of course, be alleged.2 In pleading a de- 
mand it is not necessary to use any particular form 
of words.? Thus an allegation that plaintiff re- 
quested defendant to pay or perform, and defendant 
refused, is sufficient, and a mere allegation of de- 
fendant’s refusal has been held sufficient on the 
eround that there could not be a refusal without a 
request for performance.’ An allegation that de- 
fendant was indebted to plaintiff has been held to be 


Minn.—Hall v. Williams, 13 Minn. 
Nebr.—Fletcher v. 


Nebr. 793, 51 NW 144. 
N. Y.—Thomas v. New York, etce., 


Cummings, 33 
203 Ill. 


62270" WHE Miailins) Co: v.-Jacob 95. Edmunds v. Chicago, supra. R: wore 139 N. Y. 163, 34 NE 877. 
Freund Roofing Co., 5 OhNPNS 1. 96. Edmunds v. Chicago, supra. C.—Berlin. Iron Bridge Co. v. 

“Conditions precedent to the main- 97. W. H. Mullins Co. v. Jacob Wilices County, 111 N. C. 317, 16 SE 
tenance of a cause may be alleged by | Freund Roofing Co., 5 OhNPNS 1 


the complainant in general terms to 


f 
have been complied with.” ey 


; Block v. 
Sovereign | Go., 


Standard 
10 OhS&CP 409, 8 OhNP 236; | 20 


9 OhNPNS 


Distilling ‘on.—Jones v. Jaeger, 


Camp W. O. W. v. McDonald, supra. | [, ‘ Pa.—Dewart v. Masser, 40 Pa. 302; 
84. California Canneries Co. v. J IG es aS ash Rice v. Schuylkill County, 14 Pa. Co. 
Great Western Lumber Co., 44 Cal. [a] Sufficiency of averments.— | 541. 


S. C.—Mason v. Carter, 8 S. C. 103. 


A. 69, 185 P1008; 207° P 908. [foll 
Great Western Lumber Co. vy. Cali- 
fornia Canneries Co., 44 Cal. A. 790, 
US5 EPs LOLA]: 

85. Burke v. Mead, 159 Ind. 252, 64 


-NE 880. 
86. Shanly v. Midland R. Co., 33 
129 


U.tCwQ- By (Ont). 604, 611; 

87. Rosenthal v. Schaefer, 
Mise. 229, 220 NYS 330 [foll Berger 
-v. Urban Motion Picture Industries, 
Inec., 206 App. Div. 379, 201 NYS 489]. 

88. See statutory provisions. 

89. Rosenthal v. Rubin, 148 App. 
Div. 44, 132 NYS 1053. 

90. Rosenthal v. Rubin, supra; 
Gansevoort Bank v. Empire State 
Surety Co., 117 App. Div. 455, 102 
NYS 544, 39 NYCivProc 10. 

[a] Insufficient allegations.—(1) 
That every condition was fulfilled and 
all the things had happened and all 
the time elapsed necessary to entitle 
plaintiff to maintain this action. 
Gansevoort Bank v. Empire State 
Surety Co., 117 App. Div. 455,.102 
“NYS 544, 39 NYCivProc 10. (2) 
That plaintiff complied with each and 
every one of the terms, conditions, 
and agreements of the contract on 
his part to be kept and performed. 
Feuerstein v. German Union F. Ins. 
Co., 141 App. Div. 456, 126 NYS 201. 
(3) That plaintiffs entered upon the 
performance of their contract and 
performed it fully and entirely. Ro- 
senthal v. Rubin, 148 App. Div. 44, 
132. NYS» 1053. (4) That plaintiff 
performed on its ,part all of the 
terms of the agreement. Hilton, 
etc., Lumber Co. v. Sizer & Co., 137 
App. Div. 661, 122 NYS 306. 

91. Shanly v. Midland R. Co., 33 
WUC... @. B. COnt,)- 604. 

_ 92. meyate v.. Midland R. pans su- 
pra. 


“Tf he sues upon a written contract, 
there is no reason why he should 
not set forth all his conditions pre- 
cedent, no matter how numerous, be- 
cause he agreed to perform all of 
them at the time he entered into his 
contract. He may, however, primari- 
ly set forth only such as he thinks 
pertinent to the issue and must at- 
tach his entire contract aS an ex- 
hibit. The defendant may admit 
that all the conditions precedent in 
the contract were performed. In 
that event the necessity of such al- 
legation in the petition is obviated. 
If the defendant, however, claims 
that all these conditions precedent in 
the contract were not performed by 
the plaintiff he has the right (inas- 
much as:the burden at the trial 
is on the plaintiff to show com- 
pliance therewith or an excuse there- 
for) to compel the plaintiff to set 
them out in his petition and for 
that purpose he may examine the ex- 
hibit embodying the whole contract.” 
W. H. Mullins Co. v. Jacob Freund 
Roofing Co., 5 OHRNPNS 1, 3. 

98. See Actions § 74. 

99. Cal.—California Canneries Co. 
v. Great Western Lumber Co., 44 Cal. 
AY +698 dsb PP) 10087-20759 08. -Rfioll 
Great Western Lumber Co. v. Cali- 
fornia Canneries Co., 44 Cal. A. 790, 


LSS eLOwt i. 
tp cre OLE OTCRY v. Evans, 8 Ga. 


Ind.— Thompson v.. Doty,972 sind: 
36. 

Ky.—Letcher v. Taylor, Hard. 79; 
Bridges v. Hardgrove, Ky. Dec. 153. 
By ears Tepe v. Commagere, 10 Rob. 

4. 

Mass.—Dyer v. Rich, 1 Metce. 180; 


Baker v. Fuller, 21 Pick. 318. 


Tex.—Bayha v. Carter, tBex Civ. 
A. 1, 26 SW 137. 

“Whenever it is essential to the 
cause of action that the plaintiff 
should have actually requested the 
defendant to perform its contract, 
such request must be stated in the 
complaint and proved.” California 
Canneries Co. v. Great Western Lum- 
ber Co., 44 Cal. A. 69, 71, 185 P 1008, 
207 P 908 [foll Great Western Lum- 
ber Co. v. California Canneries Co., 
44 Cals A790,,185 Pe 10ddd: 

[a] In an action for damages for 
passive violation of a contract a de- 
mand placing defendant in default 


must be alleged in the petition. Hepp 
v. Commagere, 10° (Robes@ias) S24 
2 Rob. (La.) 


McMaster v. Brander, 
498 


{b] Presentation of claim for au- 
dait.—A complaint en a demand, which 
by statute cannot be sued upon until 
a certain time after it has been pre- 
sented with prescribed proof for au- 
dit, must allege plaintiff's compli- 
ance with these statutory require- 


ments. Miller v. Buffalo, Sheld. (N. 
Y.) 490. 

1. Rice v. Schuylkill County, 14 
Pa. Co. 541. And see cases supra 
note 99 

2. Keeton v. Scantland, Hard. 
(Ky.) 149; Grant v. Groshon, Hard. 


(Gk&y..) 855-3 AmD 725 (both holding 
that, when property is payable upon 
a particular day, a demand need not 
be averred); Solomon v. Gardiner, 50 
La.,Ann. 1293, 23 S 896; Johnson v. 
Ackerson, 3 Daly (N. Y.) 430. 

3. See cases infra notes 5-9. 

4 Willets v. Ridgway, 9 Ind. 367. 

5. Ind.—Ferguson v. Hull; 136 
Ind. 339, 36 NE 254. 

N. Y.—Thomas v. New York, etc., 
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sufficient allegation of demand where there could be 
no indebtedness without a demand.® 
averment of nonpayment or nonperformance al- 
though requested, has been held sufficient,’ although 
it has also been held that, where a request is a condi- 
tion precedent to liability, a formal averment of a 
request is insufficient but the request must be set forth 
so that the court may judge of its sufficiency under 
the contract,* and that, where a formal demand is 
necessary, an averment of a request is not sufficient.® 

The date of the demand should be alleged,?® and 
if such date be omitted a motion to make more defi- 


nite and certain will lie.*1 


PLEADING 


lief.1? 
So, also, an 


lief2#° 


tional averment 


[§ 163] 16. Allegations on Information and Be- 


RVC Ors OO mING Yi mlGoy ml Seco e INI Stine 

N. C.—Worth v. Wharton, 122 N. 
C..376,.529) SH3 70. 

S. C.—Mason v. Carter, 8 S. C. 103. 

Wis.—Brossard v. Williams, 114 
Wis. 89, 89 NW 832. 

“The allegation of refusal to make 
the certificate implies a prior de- 
mand, and on demurrer is equivalent 
to an allegation of demand and re- 
fusal.” Thomas v. New York, etc., 
RCo, SsupLa. 

6 Second Ave. R. Co. v. Coleman, 
24 Barb. (N. Y.) 300. 

7. Hall v. Williams,.13 Minn. 260 
C'although often requested’’); 
Fletcher v. Cummings, 33 Nebr. 793, 
51 NW 144. 

“An averment in a watitven that 
the defendant neglected and refused 
to pay a certain. sum of money, 
though requested to do so, is a suffi- 
cient allegation of a demand being 
made.” Fletcher v. Cummings, su- 


8. Montgomery v. Evans, 8 Ga. 
178 (‘although often requested” not 
sufficient). 

9.- Bayha v. Carter, 7 Tex. Civ. A. 
1, 26 SW 137. 

[a] Recovery for attorney’s fees. 
—Where the contract sued on pro- 
vides for recovery of a penalty of a 
certain per cent for attorney’s fees 
after demand for payment has been 
made, an allegation that payment 
Was requested is not sufficient to 
warrant recovery of such fees. Bay- 
Ma VenCarven (iL ex Gly, Alpes 20 
SW 137 (“[Attorneys’] fees are only 
recoverable when the tax is not paid 
after demand made for payment. 
The petition does not aver that de- 
mand for payment was made. ‘Pay- 
ment was requested,’ is the language 
of the petition. A simple request is 
not a demand. The attorney’s fee is 
not recoverable, unless there has 
been a formal demand for payment 
of the certificate’’). 

10. Rosenthal v. Rosenthal, 10 
NYS 455; Jones v. Jaeger, 9 OhNPNS 
206. 

Allegations as to time generally see 
supra § 154. 

11. Rosenthal v. 10 
NYS 455. 

Motions to make more definite and 
certain generally see infra § 1030. 

12. Demurrer because of state- 
ment upon information and belief see 
infra § 486. 

13. Hall v. James, 79 Cal. A. .433, 
249 P 876; Anglo-American Mill Co. 
v. Glenwood Springs First Nat. Bank, 
76 Colo.-57, 230 P 118; Goldbeck: v: 


Rosenthal, 


Brady,.4 Pa: Co. 169, 171; Neacy wv. 
Milwaukee, 151 Wis. 504, 139 NW 
409; Steinberg v. Saltzman, 130 Wis. 


419° 110 NW 198. See Bryan v. 
Grosse, 155 Cal. 132, 99 P 499 (where 
it is clearly intimated that such is 
the rule). 

MONG: Kadyiu DO. tee. 
manner facts resumably within his 
knowledge.” all v. James, Phy Cal, 
IAN433,43'6, 0249 P’ 876. 

SEE they be such facts as the aiaiie 
tiff has or should have knowledge of, 
they should be stated absolutely.” 
Goldbeck v. Brady, supra. 


—— 


allege in this 


{a] “It is a general rule of plead- 
ing that facts which are presump- 
tively within the knowledge of the 
party pleading should be alleged pos- 
itively and not upon information and 


belief.” State v. Plankinton Arcade 
Co., 182 Wis. 20, 22, 195 NW 903 [cit 
Cyc]. _ 
{b] Information readily obtain- 
able.—‘‘In pleading a matter relating 


to the existence or nonexistence of a 
public record the truth of which is 
readily ascertainable, allegations in 
respect thereto on information and 
belief are not sufficient.’’ Steinberg 
v. Saltzman, 130 Wis. 419, 110 NW 
198. 

[ec] Allegations as to knowledge 
of defendant.—It is doubtful whether 
an allegation on information and be- 
lief, that a defendant had actual and 
constructive notice of an unrecorded 
lien, is sufficient as to the knowledge 
of such defendant. Anglo-American 
Mill Co. v. Glenwood Springs First 
Nat. Bank, 76 Colo. 57, 60, 230 P 118. 
(“What the constructive notice was 
does not appear, and in such circum- 
stances we think that, in the absence 
of any explanation of plaintiff's al- 
leged lack of knowledge or informa- 
tion on the subject, the allegation in 
its complaint as to actual knowledge 
of the defendants should have been 
upon plaintiff's own knowledge, and 
not upon information and _ belief’’). 

14. Truscott v. Dole, 7 HowPr 
(CN... Y>) 224,, 222). .Green’ vs _Jir i. Me- 
Loud Co., 87 Vt. 242, 88 A 810; State 
v. Greene, 87 Vt. 94, 88 A 515. 

“At common law it was never al- 
lowable to set forth in the pleading 
that any facts were stated upon in- 
formation or belief.” Truscott: V. 
Dole, supra. 

{a] “It is one of the cardinal 
rules of common law pleading that 
all essential facts must be averred 
positively; and under this rule it is 
never allowable to set them forth on 
information and belief. . . . Whether 
such facts are or are not within the 
personal knowledge of the pleader is 
quite immaterial.” State v. Greene, 


87 Vit, 94,597,838. A515. 
{b] Reason for rule.—‘‘The alle- 
gation of a fact, positively, in a 


pleading never, of itself, indicated 
that the party was personally cog- 
nizant of- it There was the same 
reason for inferring that he stated it 
on information that there was for 
supposing that it was stated upon 
personal knowledge. On this point 
the positive statement indicated, 
nothing, and the ordinary oath that 
the pleading was true, was not con- 
strued (I speak of pleadings only) as 
an oath that the facts were within 
the pleader’s personal knowledge. It 
was understood that the party could 
properly make the oath if the matter 
of fact was honestly stated upon in- 
formation or belief.’”’” Truscott v. 
Dole, 7 HowPr (N. Y.) 221, 225. 

15. Ricketts v. Green, 6 AbbPr 
CNS DY) A823) Drscott. av. Dole}. 77, 
HowPr (N. Y.) Zit 

16. . S.—Ware-Kramer Tobacco 
Co. v. American Tobacco Co., 180 Fed. 
160 [writ of error dism 196 Fed. 1004 
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Facts which are, or should be, within the 
knowledge of plaintiff should always be alleged post: 
tively,'* and under common-law practice, it is not 
proper to set forth that statements are made upon 
information and belief,!4 and words showing that al- 
legations of a plaintiff's pleading are so made should 
be stricken out.1®° But under modern simplified prac- 
tice the general rule is that allegations as to facts 
which are not presumptively within the pleader’s 
knowledge may be made upon information and be- 
The proper form of making such allega- 
_ tions is to state the facts positively, with an addi- 


that such positive statements are 


mem, 115 CCA 669 mem]. 
Ark.—Sebastian County Road 
Impr. Dist. v.. Hocott,; 141 Ark. 301, 


cee) SW 258. 

ae 
Campbell, 152 Cal. 201, 92 P 184; Hall 
Vv. James, 79 Cal. A. 433, 249 P 876; 
Buxton v. International Indemn. Co., 
47 Cal. A. 5838, 191 P 84. 


Colo.—Jones v. Pearl Min. Co., 20 
Colo. 417, 38 P 700; Carpenter v. 
Smith, 20 Colo. 39, 36 P 789. 

Iowa.—Robinson v. Ferguson, 119 
Iowa 325, 93 NW. 350. ; 

Kan. —Swayzee v. Augusta, 108 
Kan 785, “197 P= 2087) 2108 

N. Y.—Kraemer v. Williams, 131 
App. Div. 236, 115 NYS 72 [aff 203 


N. Y¥. 639° mem, 97 NE 1107 mem]; 
Radway v. Mather, 7 N. Y. Super. 


Sara St. John v. Beers, 24 HowPr 
N. C.—Linker v. Linker, 167 N. C. 


651, 83 SE 736. 

Oh. —Stoutenburg y. Lybrand, 13 
Oh. St. 228. 

a .—-Goldbeck v. Brady, 4 Pa. Co. 
Se on meas a v. Reid, 1 Utah 
38. 

Wash.—Warburton v. Ralph, 9 
Wash. 537, 550, 38 P 140. 
ath es v. Isham, 16 Wis. 

“It is undoubtedly true that the 
facts should be stated positively, and 
in a traversable form, but this does 
not necessarily prohibit the state- 
ment of a fact on information and be- 
lief, for such an averment may, nev- 
ertheless, be direct and positive” 
Warburton v. Ralph, supra. 

{a] Peculiar knowledge of ad- 
verse party.—(1) ‘‘Allegations as to 
matters which are peculiarly within 
the knowledge of the opposite party 
and which the pleader can learn only 
from statements made by him to oth- 


ers may properly be based upon one 
formation and _ belief.’ ” Hall 

James, 79 Cal. A. 433, 435, 249 P 876. 
(2) Allegations, in a complaint 


against a cor poration, of facts pecu- 
liarly within defendant’s knowledge, 
may be upon information and belief, 
although defendant’s records con- 
taining such facts were open to 
plaintiff's inspection. McDermont v. 
Anaheim Union Water Co., 124 Cal. 
PLZ 456 3P. 79: 

[b] In verified pleadings, allega- 
tions may be made on information 
and belief, but such allegations are 
not permissible in unverified plead- 


ings. Gray v. Gray, 95 N. J. Eq. 561, 
(2S RAR SOL: 
[c] Where a complaint is verified 


by plaintiff’s attorney, the allegations 
thereof are properly based on infor- 
mation .and belief. Cummings v. 
Cummings, (Cal. A.) 275 P 245. 

[ad] Amendments resting certain 
allegations of the petition on infor- 
mation and belief.do not affect the 
soundness of the cause of action. 
Swayzee v. Augusta, 108 Kan. 785, 
197 P208,- 210: 

[e] Such allegations 
cient to tender an issue as to the 
facts so alleged. Linker vy. Linker, 
167 N. C. 651, 838 SE 736. 


are suffi- 


ee eae eee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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made upon information and belief,!? but it has been 
considered sufficient to show that the statements are 
based on plaintiff’s belief, without also averring that . 
It is usually held 
that an allegation that the pleader is informed and 
believes that certain facts are true is insufficient,!9 
for the reason that a denial would put in issue, not 
the truth of the facts, but merely the information 
received and the belief entertained by plaintiff,?° and 
if the petition is taken as confessed it could not be 
held that defendant admitted more than that plain- 
tiff had been informed of and believed the facts 
stated, without admitting their truth;?! and, a for- 
tiori, a statement that plaintiff is informed of cer- 
tain facts, without any allegation as to his belief, is 
insufficient.2? But, on the other hand, there are cases 
in which allegations that plaintiff is informed and 
believes that certain facts exist have been regarded 


they are, based on information.1§ 


as sufficient.?3 - 


Allegations of fraud?‘ or mistake. 


[f] Words regarded as surplus- 
age.—Where the facts are stated, 
the words ‘on information and be- 
lief’? may be regarded as surplusage. 
Warburton v. Ralph, 9 Wash. 537, 
550, 38 P 140. Surplusage generally 
see-supra § 83. 

{g] Stating source of informa- 
tion.—It is not necessary to disclose 
the source of the information on 
which a statement is based, but stat- 
ing the nature and source of the in- 
formation does not vitiate the com- 
plaint. Borrowe v. Milbank, 13 N. Y. 
Super. 680, 5 AbbPr 28. Rule with 
respect to allegations of fraud or mis- 
take see infra text and notes 25-28. 

17. Sebastian County Road Impr. 
Dist. v. Hocott, 141 Ark. 301, 310, 217 
SW 258; Buxton Vv. International 
andemns COs m4 seal LAs Woe, Lola 
84; Goldbeck v. Brady, 4 Pa. Co. 169. 

“A charge can be made upon in- 
formation and belief if the facts are 
asserted to be true in the complaint.” 
Sebastian County Road Impr. Dist. 
v. Hocott, supra. rf 

[a] Form held _ sufficient.—‘‘As 
this plaintiff is informed and _ be- 
lieves, and therefore alleges the fact 
to be,” etc. Buxton v. International 
Indemn.| Co; 477Cal. A. 588, 590,0191 
P 84. 

18. Ware-Kramer Tobacco Co. v. 
American Tobacco Co., 180 Fed. 160 
[writ of error dism 196 Fed. 1004 
mem, 115 CCA 669 mem]; Robinson 
v. Ferguson, 119 Iowa 325, 93 NW 


350; Radway v. Mather, 7 N. Y. Su- 
per. 654. 3 . 
fa] Reasons for view.—(1) A 


statement on belief may be fairly 
construed as a statement by implica- 
tion, on information, since, as a gen- 
eral rule, it is on information, that 
the belief must be founded.” Rad- 
way v. Mather, 7 N. Y. Super. 654, 
655. (2) “The code does not, in 
terms, require that matters contained 
in a pleading, which are not within 
the personal knowledge of the party, 
shall be stated upon his information 
and belief; and by the section which 
prescribes the form of the verifica- 
tion, it is only to his belief of such 
matters that he swears....Itisa 
reasonable, if not a necessary, in- 
ference, that his belief only is req- 
uisite to be stated. The object of 
the code is, that every suit shall be 
prosecuted and defended in good 
faith, and this is secured, if the ma- 
terial allegations in the pleading are 
believed by the party to be true. As 
the averment of his belief is not tra- 
versable, a statement of its grounds 
is immaterial. It is true, that the 
form of the verification requires the 
party to swear to his belief of the 
matters stated, in the pleading, on 
information and belief, and hence it 
is inferred that this statement must 
be found in the pleading; but even 
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ters alleged.®° 
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ficient to allege fraud or its elements on information 
and belief unless the grounds on which such belief 
is based are set forth,?° or the facts upon which the 
belief is founded are stated.?° 
sidered necessary that the source of plaintiff’s in- 
formation, on which he bases his belief as to matters 
claimed to constitute fraud?? or mutual mistake,?§ 
should be set forth. ; 

[§ 164] 17. Damages.?° 
damages, his declaration, complaint, or petition must 
show that he has been damaged by reason of the mat- 


It has also been con- 


Where plaintiff claims 


[§ 165] 18. Anticipating Defenses. It is a gen- 
eral principle that a plaintiff’s initial pleading need 
and should not, by its averments, anticipate a de- 
fense thereto and negative or avoid it. But where 
the facts constituting the cause of action cannot be 
set up properly without, at the same time, disclosing 


facts which might constitute a defense thereto, it is 


It is not suf- 


upon the supposition, which I am far 
from admitting, that this form of the 
verification must be literally fol- 
lowed.” Radway v. Mather, 7 N. Y. 
Super. 654, 655, 656. 

[b] An allegation that plaintiff 
“has reason to believe” certain facts, 
which are therefore asserted, is 
equivalent to an allegation that the 
facts are stated on information and 
belief. Ware-Kramer Tobacco -Co. v. 
American Tobacco Co., 180 Fed. 160 
[writ of error dism 196 Fed. 1004 
mem, 115 CCA 669 mem]. 

19. U. S.—Bank of North America 
v. Rindge, 57 Fed. 279. 

Ida.—Swank v. Sweetwater Irr., 
éte:7/Co.125 Ida. 3538, 98eP 297. 

Ill.—Hulse v. Nash, 332 Ill. 500, 163 
NE 792. 

Ky.—Patterson v. Caldwell, 1 Mete: 
489; Prescott v. Annis, 6 Ky. Op. 289. 

Mo.—Nichols, ete., Co. v. Hubert, 
150 Mo. 620, 51 SW 1031; Meeker v. 
Chicago, etc., R. Co., 215 Mo. A. 492, 
255 SW 340.< - 

N. Y.—St. John v. Beers, 24 HowPr 
377. But see infra note 23. 

Oh.—State Bank v. Oliver, 1 Disn. 
159, 12 Oh. Dec. (Reprint) 548. 

Wash.—Warburton v. Ralph, 9 
Wash. 537, 38 P 140. 

“Suéh indirect and equivocal plead- 
ing ought not to be tolerated.” Pres- 
cott v. Annis, 6 Ky. Op. 289, 290. 

[a] No facts' averred.—“To state 
that the plaintiff is informed or be- 
lieves that a particular fact exists 
would be bad pleading, because it 
would simply be an allegation of in- 
formation or belief, as to the fact, 
and not an averment of the existence 
of the fact itself.””. Warburton v. 
Ralph, 9 Wash. 537, 550, 38 P 140. 

{[b] “Plaintiff is advised and be- 
lieves,” etc., is insufficient. Weiss v. 
Schafer, 26 Pa. Dist. 166, 168. 


20. Hulse v. Nash, 832 Ill. 500, 163 
NE 792; Weiss v. Schafer, 26 Pa. 
Dist. 166, 168. 


_‘How is an issue to be based on ad- 
vice and belief? An issue must be 
based on fact, not on advice and be- 


lief.” Weiss v. Schafer, supra. 
i Prescott v. Annis, 6 Ky. Op. 
22. Sebastian County Road Impr. 


Dist. v. Hocott, 141 Ark. 301, 310, 217 
SW 258; Winneshiek Co. v. Alla- 
makee Co., 62 Iowa 558, 17 NW 753. 

“A mere statement in the complaint 
that information has been received 
concerning matters set forth is not 
sufficient to constitute a charge that 
the facts themselves exist.’’ Sebas- 
tian County Road Impr. Dist. v. Ho- 
cott, supra. 

23. Robinson v. Ferguson, 119 
Iowa 325, 98 NW 350; McFarland v. 
Muscatine, 98 Iowa 199, 67 NW 233; 
Dial v. Gary, 24 S. C. 572. See Rad- 
way v. Mather, 7 N. Y. Super. 654 
(but see supra note 19). 


proper for plaintiff to allege facts which negative 


[a] “Plaintiff says that he_ be- 
lieves,” etc., has been regarded as 
sufficient. Radway v. Mather, 7N. Y. 
Super. 654 (where, however, the court 
appears to have regarded the state- 
ment as one of fact based on belief, 
and the entire discussion was devot- 
ed to the effect of the omission of 
an allegation as to information). 

24. Pleading in fraud cases gener- 
ally see Fraud §§ .144-160. : 

25. North v. Union Sav., etc., As- 
soc., 59 Or. 483, 117 P 822. 

26. Dowling v. Spring Valley Wa- 
ter Co:, 1174 Cale 288, 2217 1625 894. 
Homer v. Crown Cork, etc., Co., 155 
Md. 66, 74, 141 A 425; North v. Un- 
ion Sav., etc., Assoc., 59 Or. 483, 117 
P 822. 

“An allegation of fraud may _ be 
made upon [information and] belief 
only when the facts are set forth up- 
on which that belief is reasonably 
founded.”” Homer y. Crown Cork, ete., 
Co., supra. 

“Obviously there must be cases in 
which the knowledge of the fraud by 
its perpetrator must be charged on 
information and belief, but in such 
cases there must be allegations of 
facts which show positively or by 
reasonable inference that such knowl- 
edge must have been possessed by the 
person accused of the fraud.” Dow- 
ling v. Spring Valley Water Co., su- 


pra. 

[a] Sufficiency of facts.—The 
complaint must state “some fact from 
which the court can infer that the 
belief is well founded.” North v. 
Union Sav., etc. Assoc., 59 Or. 483, 
492, 117 P 822. 

27. Dowling v. Spring Valley Wa- 
ter Co., 174 Cal. 218, 162 PB. 894: 

28. See Perkins v. Kirby, 39 R. I. 
343, 97 A 884 (source of information 
sufficiently shown). 


5 a5 Prayer for damages see infra 
30. See Damages §§ 301-317. 
31. U. S.—Little. Rock Water 


Works Co. v. Barret, 103 U. S. 516, 26 
L. ed. 523; Gelpcke v. Dubuque, 1 
Wall. 221, 17 I. ed: 519: Kirwin v. 
Mexican Petroleum Co., 267 Fed. 460; 
Martin vy. Walsenburg Fuel Co., 200 
Fed. 270; Interstate Constr. Co. v. 
Tdaho Univ., 199 Fed. 509; Davis v. 
McEwen, 193 Fed. 305, 113 CCA 229; 
Gittings v. Loper, 84 Fed. 102; Ham- 
mer v. Kaufman, 11 F. Cas. No. 5,- 
I9wcasOnaiads 

Ala.—Merchants’ Bank v. Zadek, 
203 Ala. 518, 84 S 715; Western Un- 
ion Tel. Co. v. Howington, 198 Ala. 
311, 73 S 550; Nashville, ete., R. Co. 
Vii Crosbys? 183 Ala; S2377 625 |S 2889s 
Cassells’ Mill v. Strater Bros. Grain 
Co., 166 Ala. 274, 51 S 969; Lewis v. 
Bruton, 74 Ala. 317, 49 AmR 816; 
Southern R. Co. v. Hobson, 4 Ala. A. 
408, 58 S 751. 

Ark.—Harper v. Thurlow, 168 Ark. 
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or avoid the defense thus disclosed,*? and it has been 
said to be commendable practice for a plaintiff, 
knowing of a contract, subsequent to, and inconsist- 


491, 270 SW 607; A. L. Clark Lumber 
Co. v. Johns, 98 Ark. 211, 135 SW 892. 

Cal.— Mix v. Yoakum, 200 Cal. 681, 
254 P 557; McCreery v. Charlton, 185 
Cal. 37, 195 P 670; Neeley v. Neeley, 
M9 Calle Ze 21 76) Piles NNiekell v2 
State, 179 (Cal 1267175 © 641; Pa- 
cific Portland Cement Co. v. Hopkins, 
174 Cal. 251, 162 PRP 1016;-.Munson ,v. 
Bowen, 80 Cal. 572, 22 P 253; Janes 
v. Throckmorton, 57 Cal. 368; Can- 
field v. Tobias, 21 Cal. 349; McNabb 
v. Byrnes, (A.) 268 P 428; Kansaburo 
Ohsaki v. Ahern, 61 Cal. A. 787, 215 P 
714; Furlong v. White, 51 Cal. A. 
265, 196 P9035. Séals v. Davis,25 
Cal. A. 68, 142 P 906; Hills v. Hd=- 
mund Peycke Co., 14 Cal. A. 32, 110 


P 1088; Paso Robles Bank v. Black- 
burn, 2 Cal. A. 146, 83 P 262. 
Colo.—Hammitt v. Porter, 71 Colo. 


511, 208 P 452; W. H. Swanson The- 
ater Co. v. Pueblo Opera Block Inv. 
Cory 02Colo.83., 19% C625 Scott avi 
Watkins, 61 Colo. 244, 157 P 3 [rev 


25 Colo. A. 340, 138 P 432]; Downey 
v. Colorado Fuel, etc., Co., 48 Colo. 27, 
108 P 972; Brooks v. Bates, 7 Colo. 
576, 4 P1069. 

Conn.—Todd v. Bradley, 99 Conn. 
S07 L220 A 68>? Prince-v.. Takash}175 
Conn, 616, 54 A 1008. 

Del.—Grier v. Samuel, 27 Del. 74, 


85 A 759. 

Fla.—Hazen v. Cobb-Vaughan Mo- 
‘tor Co., 96 Fla. 151, 117 S 853. 

Ga.—Williams v. Seaboard Air- 
Line R. Co., 165 Ga. 655, 141 SE 805; 
James v. Maddox, 153 Ga. 208, 111 SE 
TL: International Harvester Co. v. 
Morgan, 19 Ga. A. 716, 92 SE 35. 

Tll.—Gunton v. Hughes, 181° Ill. 132, 
54 NE 895; Goddard Tool Co. _v. 
Crown Electrical Mite. . Coy, 219) Ui. 
A. 34; Cairo v. Sheehan, 173 Ill. A. 
464. 

Ind.—Fry v. P. Bannon Sewer Pipe 
Co., 179 Ind. 309, 101 NE 10; Indian- 
apolis St. R. Co. v. Robinson, 157 Ind. 
414, 61 NE 936; Western Union Tel. 
Co. v. Henley, 157 Ind. 90, 60 NE 682; 
Hamilton v. Love, 152 Ind. 641, 53 NE 
181, 54 NE 437, 71 AmSR 384; Me- 
Dowell v. Hendrix, 67 Ind. 513; Wil- 
kinson v. Applegate, 64 Ind. 98; Jack- 
son Hill Coal, ete., Co. v. Van Hen- 
tenryck, 69 Ind. A. 142, 120 NE 664. 

Iowa.—Cochran v. Broad Horn In- 
dependent School Dist., 224 NW 809; 
Watts v. Wright, 201 Towa LASS 306 
NW 668; Rowe v. Toon, 185 Towa 848, 
169 NW 38; Mitchell v. Swanwood 
Coal Co., 183 Iowa 1001, 166 NW 391; 
Reed v. "Hollingsworth, 157 Iowa 94. 
135 NW 37. A 

Kan.—Thomas County Co-op. Busi- 
ness Assoc. v. Pearson, 124 Kan. 430, 
260 P 623; Bubb v. Missouri, etc., R. 
aks 89 Kan. 803, 131 Pot. 

y.—New York L. Ins. Co. v. Dean, 
296 ES 597, 11 SW (2d) 417; Walk- 
er v. Carter, 208 ' Ky.) 197, 270 SW 
770; Kentucky Mortg. Securities Co. 
v. Hammond, 187 Ky. 234, 218 SW 714; 
Hall ov. International Liberty Union, 
161 Ky. 299,170 SW 631; Flynn v. 
Barnes, 156 Ky. 498, 161 SW 523; 
Depp v. Louisville, etc., RaCo.y Le SW 
363, 12 KyL 366. 


La.-—Lafourche Tr ASD, 2 oO; Vv. 
Pushy b2 wa Ann 517) 27 SS eo5s8s 
Mathews v. Pascal, 13 La. 47; West 


. McConnell, 5 La.. 424, 25 AmD 191. 


"Md.—Unitea Surety Co. v. Sum- 
mers, 110 Md. 95, 72 A 775. 

Mass.—Brocklehurst, ete, Co. v. 
Marsch, 225 Mass. 3, 113 NE 646. 

Mich.—Power Specialty Co. Vv. 
Michigan Power Co., 190 Mich. 699, 
157 NW 408. | 

Minn.—Reeves v. Cress, 80 Minn. 


466, 83 NW 443; Romer v. Conter, 53 
Minn. 171, 54 NW 1052; St. Paul Third 
Nat. Bank v. Stillwater Gas Co., 36 
Minn. 75, 30 NW 440; Jones v. Ewing, 
22 Minn. 157; Faribault v. Hulett, 10 
Minn. 30. 
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Mo.—Span v. Jackson, etc., Co., 16 
SW (2d) 190; Sawyer v. Wabash R. 
Co., 156 Mo. 468, 57 SW 108. 

Nebr.—Larson v. Pender First Nat. 


Bank, 66 Nebr. 595, 92 NW 729;, Mas- 
sillon Engine, ete., Co, v. Prouty, 65 
Nebr. 496, 91 NW 384. 


N. J.—Farwell v. Smith, 16 N. J. L. 
Ae. 

N. M.—Jamison v. MeMillen, 26 N. 
M. 231, 190 P 726; Pople v. Orekar, 
22 INR iM 307; 64: Beta oe 

N. Y.—Mierke v. Jefferson County 
Sav. Bank, 208 N. Y. 347, 101 NE 889, 
46 LRANS 194, AnnCas1914D 21; 
Wheeler v. Miller, 90 N. Y. 353 [aff 24 
Hun 541]; Metropolitan L. Ins. Co. 
v. Meeker, 85 N. Y. 614 mem; Fergu- 
son v. Crawford, 70 N.Y. 253, 26 AmR 
589 [rev 7 Hun 25]; Cahen v. Conti- 
nental L. Ins. Co., 69 N. Y. 300 [rev 
41 N. Y. Super. 296]; Knight v. Em- 
mons Bros. Co., 181 App. Div. 751, 168 
NYS 803; Tiffany v. Harvey, 158 App. 
Div. 159, 148 NYS 31 [rev on other 
grounds 216 N. Y. 300, 110 NE 624]; 
Swartz v. Brown, 135 App. Div. 913, 
119 NYS 1024; Delaware, ete), R: Co. 
v. Bowns, 86 N. Y. Super. 126 [rev 
on other grounds 58 N. Y. 573]; Korn- 
hauser v. Ulin, 175 NYS 7003). J. G. 
Auto Trucking Corp. v. Cole & Dixon, 
Inc., 172 NYS 668; Smythe v. Tom- 
linson, 140 NYS 840; Silverman vy. 
Weir, 114 NYS 6; Van Nest v. Tal- 
mage, 17 AbbPr 99; Van Demark v. 
Van Demark, 13 HowPr 372. 

N. C.—Charlotte Bank v. Britton, 66 
N.C... 365: 

Okl.—Minnetonka Oil Co. v. Cleve- 
land Vitrified Brick Co., 48 Okl. 745, 
150 P 712. 

Or.—Smith v. Schmitt, 112 Or. 687, 
231 P 176; Martin v. National Live- 
stock Ins. Assoc., 65 Or. 29, 131 P 511; 
Boothe vy. Farmers’, etc., Nat. Bank, 
53 Or. 576, 98 P 509, 101 P 390; Little 
Nestucca Toll Road Co. v. Tillamook 
County, 31 Or. 1, 48 P 465, 65 AmSR 
802; Benicia Agricultural Works v. 
Greeny 21W Or. 49582 See 2e 05h 3 0 Se 

7 

Pa. —Hendley v. Bittner; 249 Pa. 
93° 196, 945 Aue 33) RAT OT oR. 7 tl 
[quot Cye]; Altoona Second Nat. 
Bank v. Gardner, 171 Pa. 267, 33 A 
188; Clark v. American Natural Gas 
Co., 3897Pa. Super.) 1723) YRruby ive 
American Natural Gas Co., 88 Pa. Su- 
per. 166; Drumgoole v. Lyle, 30 Pa. 
Super. 463: Wagner Bros. Co. v. Doug- 
las, 6 Pa. Dist. & Co. 199; Kimball v. 
Grant, 6eRaneDis teil bt 19° Pao.\Go, 1963 
Henry v. Lynde, 12 Pa. Co. 189; Drake 
v. Philadelphia, ete., R. Co., 5 Pa. Co. 
21; Smith vy. Stevenson, 30 PittsbLeg 
JNS 281. 

Porto Rico.—Porto Rico Fruit Un- 
ion v. New York, etc., SS. Co., 12 Por- 
to Rico Fed. 448; Cruz v. Martinez, 
29° Porto, Rico’ 61. 

S. D.—Hckhart v. Heier, 38 S. D. 
524, 162 NW 150; Millerke v. Reiley, 
31S. D. 342, 141 NW 1386; Trotter v. 
Mutual Reserve Fund Life Assoc., 9 
S. D. 596, 70 NW 8438, 62 AmSR 887. 

Tex.—Pullman Co. v. Ransaw, 
(Commn. A.) 254 SW 763, 765 [cit 
Cyc]; Panhandle, ete., R. Co. v. Lock- 
hart, (Civ. A.) 277 SW 2380; Vaky v. 
Phelps, (Civ. A.) 194 SW 601; Blount 
vs , Payne) )(Civ, A.) 018% SW) 990% 
Barnes v. Central Bank, etc., Co., 
(Civ. A.) 153 SW 1172; Modern Order 
of Praetorians v. Taylor, 60 Tex. Civ. 
A. 217, 127 SW 260; San Antonio 
Light Pub. Co. v. Lewy, 52 Tex. Civ. 
A. 22, 113 SW 574. 

Va.—Newport News Pub. Co. v. 
Beaumeister, 104 Va. 744, 52 SE 627. 

Wis.—Troy F. Ins. Co. v. Carpenter, 
4 Wis. 20. 

Wyo.—Wilson v. Hall, 34 Wyo. 465, 
244 P 1002; Bader v. Mills, etc., Co., 
28 Wyo. 191, 201 P’-1012. 

Can.—Lake Erie, ete, R. Co. v. 
Sales, 26 Can. S. C. 663. 
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ent with, the contract on which his action is based, 
expressly to allege in his complaint the grounds up- 
on which he claims that the subsequent contract is 


Man.—Winnipeg v. Toronto Gen. 
Trusts Corp., 19 Man. 420. 

N. B.—Hail v. Allan, 15 N. 

Ont.—Snider v. Snider, 
105, 5 OntWN 528, 16 DomLR : 
Mitchell v. Heintzman, 3 OntWN 892, 
1 DomLR_ 926; Bradey v. Western 
Ens?Co al (ie CG. G. P. 597. 

“In general, it is safe in pleading 
in actions at law to go upon the prin- 
ciple that it is enough for each party 
to make out his own case or defense.” 
Black v. Isaacman, 44 Pa. Super. 476, 
ree Hastings v. Speer, 34 Pa. Super. 
47 


fay “Good pleading prohibits (1) 
the anticipation in a complaint of 

matter of defense, and such matter 
should be stricken out.’ Newell v. 
Newell, 68 Colo. 585, 587, 192 P 505. 
(2) “To allow a plaintiff in his peti- 
tion to anticipate the defense and 
when that defense is set forth in the 
answer to fail in his reply to make 
any defense thereto, would be ex- 
tremely bad practice, in that, it would 
tend to bring about a situation in 
many cases where the issues to be 
tried would be difficult to ascertain.” 
Meeker v. Chicago, etce., R. Co., 215 
Mo. A. 492, 499, 255 SW 340. To same 
vipa Hastings v. Speer, 34 Pa. Super. 

{[b] Rule obtains both at common 
law and under statute.—Hastings v. 
Speer, 34 Pa. Super. 478. 

[c] “Plaintiff cannot avoid the 
statute requiring a denial of the ex- 
ecution of an instrument under oath 
by anticipating a defense by stating 
in her unverified petition that she is 
informed that defendant will claim 
that the instrument she signed was 
a release, and setting up facts show- 
ing fraud inhering in the procuring of 
the release, or, in other words, that 
there was in fact no release execut- 
ed.’ Meeker v. Chicago, etc., R. Co., 
aan A. 492, 500, 255 SW 340. 
aid insufficient averments as to the 
cause of action. Black v. Isaacman, 
44 Pa. Super. 476. 

[e] Bringing case within excep- 
tion.—It is not anticipating a defense 
to plead facts which bring plaintiff's 
case within an exception to a gen- 
eral rule which might ab Spgs ee 
covery. Cleveland, ete, R. 

Moore, 170 Ind. 328, 82 NE 52, 84. NE 


540. 
32. Ala.—Western Union Tel. Co. 
179) Ind: 


v. Bowen, 16 Ala. A. 253, 76 S 985. 

Ind.—Mallow v. Hastes, 
267, 100 NE 836. 

Minn.—Sweet v. Lowry, 131 Minn. 
109, 154 NW 793. 

N. Y.—Sternstein v. Heit, 186 App. 
Div. 45,173 NYS 808. 

Wis. -_Steinberg v. Saltzman, 130 
Wis. 419, 110 NW 198. 

“Where, as in this case, the com- 
plaint or paragraph thereof counts 
upon a promissory note, and the an- 
ticipated defense to the suit is the 
written release of the maker from all 
liability on such note, by the payee 
and holder thereof, so endorsed on 
the note as to become in some sense, 
and to some extent, a part of the 
cause of action, it seems to us that 
the plaintiff cannot well avoid the 
statement, in such complaint, or par- 
agraph, of such anticipated defense, 
and of the facts which show, as 
claimed by him, that such defense 


was and is invalid and void.” Latta 
He hagl eet 109 Ind. 302, 306, 10 NE: 
[a] Fraud.—A _ salesman, suing 


for commissions, need not wait for 
his employers to plead an account 
stated, but may anticipate the de- 
fense by pleading that the payments 
accepted by him were made on the 
basis of fraudulently manz*actured 
accounts. Sternstein v. Heit, 186 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Anticipatory matter cannot: 


aa 
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invalid.** If the pleading itself states a cause of ac- 
tion, the fact that it also attempts to negative or 
avoid a defense is not a fatal defect,** but allegations 
made for this purpose are immaterial®?®> and may be 
treated as surplusage,®® unless defendant wishes to 
rely upon them, in which case he will be relieved from 
specifically setting up his defense and may accept the 
If, however, matters 
constituting a defense are alleged in the declaration, 
complaint, or petition, the pleading is bad unless it 
also contains other averments which avoid such de- 
fense;*® but this rule, of course, applies only where 
the facts stated in plaintiff’s pleading would be suffi- 
cient to state a defense if specially pleaded by de- 


issue presented by plaintiff.*7 


fendant in his answer.?® 


App. Div. 45, 173 NYS 808, 809 (“As 
there had been an account stated be- 
tween the parties, the only way in 
which plaintiff could recover upon 
his contract would be to impeach the 
account for fraud. It was not neces- 
sary for him to wait for the defend- 
ants to plead an account stated and 
then reply to it, but it was good prac- 
tice and proper pleading to over- 
throw the anticipated defense in ad- 
vance, and to rely upon his original 
eause of action, which, but for the 
impeachment of the account stated, 
he could not recover’’). 

[b] Laches.—(1) Where the facts 
are such as would ordinarily be 
known to a party claiming a right, 
but apparently guilty of laches, he 
must plead want of knowledge, actual 
or imputed, of the right. Sweet v. 
Lowry, 131 Minn. 109, 154 NW 793 
(allegation that plaintiff was igno- 
rant.of the facts until a given time 
insufficient to relieve him from lach- 
es, where the facts from which it 
could be determined whether the dis- 
covery was made at the time men- 
tioned were not alleged). (2) Where 
a person more than twelve years aft- 
er arriving at his majority invokes 
equity jurisdiction for relief from 
acts which occurred more than twen- 
ty-five years prior thereto, his plead- 
ing should state some reasonable ex- 
cuse for his delay. Steinberg v. 
Saltzman, 130 Wis. 419, 110 NW 198. 

33. Furlong v. White, 51 Cal. A. 
265, 196: P2903; 

34. Western Travelers’ Acc. Assoc. 
v. Thomson, 72 Nebr. 661, 101 NW 341, 
103 NW 695, 105 NW 293; Rahe Match 


Co. v. World Match Corp., 213 App. 
Div. 729, 211 NYS 425; Smythe v. 
Tomlinson, 140 NYS 840, 841; Black 


y. Isaacman, 44 Pa. Super. 476. 

“The anticipating of the defense 
may be bad pleading, but it does not 
destroy the cause of action stated.” 
Smythe v. Tomlinson, supra. 

[a] The only effect is to subject 
the pleading to liability to attack by 
motion or demurrer. Western Tray- 
elers’ Acc. Assoc. v. Tomson, 72 Nebr. 
@61, 101 NW 341, 103 NW 695, 105 NW 
293 


35. Canfield v. Tobias, 21 Cal. 349; 
Scottish Nat. Ins. Co. v. Adams, 122 
Tll. A. 471; Hastings v. Speer, 34 Pa. 
Super. 478; Mitchell v. Heintzman, 
3 OntWN 892, 1 DomLR 926. 

[a] Proof of allegations not neces- 
sary.—“As these matters needlessly 
introduced into the plaintiff's state- 
ment do not lie at the foundation of 
his right of action, but this existed 
before and independently of them, he 
was not bound to prove them.” Hast- 
ings v. Speer, 34 Pa. Super. 478, 484. 

86.. ‘Scottish’ Nat; /\Ins, _ Co... =v. 
Adams, 122 Ill. A. 471; New York 
L. Ins. Co. v. Dean, 226 Ky. 597, 11 
SW (2d) 417. 

Surplusage generally 


37. Eldridge v. Pierce, 90 Ill. 474; 
Williams v. Rhodes, 81 Ill. 571; Hall 
y. Fullerton, 69 Ill. 448. 

38. Ga.—James v. Maddox, 153 Ga. 
208, 111 SE 731; Chance v. Commer- 
cial Credit Co., 30 Ga. A. 548, 118 SH 


see supra § 
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Res judicata‘® as to the cause of action has been 
held to be a proper matter to be alleged in plain- 
tiff’s initial pleading, although it involves anticipat- 
ing and ayoiding defenses which might otherwise be 
set up by defendant.*1 

[§ 166] 19. Facts Unknown to Plaintiff. Where 
particular facts relating to the cause of action are 
necessarily known to defendant, a complaint is not 
indefinite because it avers that such facts are un- 
known to plaintiff.*? 

[§ 167] 20. Statutory Actions—a. In General. 
Where a party relies for recovery upon a statute 
creating a liability where none existed before, he 
must state facts showing his right to recover under 


that statute,** and it is necessary that such state- 


465, 466 [cit Cyc]. 

Ind.—Mallow v. Eastes, 179 Ind. 
267, 100 NE 836; Johnson vy. Harrison, 
177 Ind. 240, 97 NE 930, 39 LRANS 
1207; Karr v. Putnam County, 170 
Ind. 571, 85 NE 1; Lake Erie, etc., R. 
Co. v. Holland, 162’ Ind. 406, 69 NE 
138, 68 LRA 948; Knopf v. Morel, 111 
Ind. 570, 18 NE 51; Latta v. Miller, 
109 Ind. 302, 10 NE 100; Continental 
Ins. Co. v. Bair, 65 Ind. A. 502, 114 NE 
763, 116 NE 752; White v. Bradfute, 
56 Ind. A. 708, 104 NE 123; White v. 
First Nat. Bank, 56 Ind. A. 708, .104 
NE 60; White v. Suggs, 56 Ind. A, 
572, 104 NE 55; Mallow v. Hastes, 
(A.) 96. NE 174; Sutton v. Todd, 24 
Ind. A. 519, 55 NE 980. 

Kan.—Zane v. Zane, 5 Kan. 134. 

Minn.—Millette v. Mehmke, 26 
settee 306, 3 NW 700. 


M.. 231, 190: P 726. 

Tex.—Reasoner v. Gulf, etc., R. Co., 
(Civ. A.) 152 SW 213 [rev on other 
grounds (Civ. A.) 203 SW 592]. 
See Cee eon nlteld vy. Price, 1) Wyo. 

See Wright v. Hix, 203 Ala. 425, 83 
S 341 (plaintiff bound to prove mat- 
ters alleged in anticipation of de- 
fense). 

fa] A reference to a former deci- 
sion does not operate as an averment 
of the facts proved in the former 
case, and hence a declaration con- 
taining such a reference is not ob- 
noxious to general demurrer, al- 
though the opinion in the case so re- 
ferred to may disclose a complete 
defense to the action. Young v. 
Gower, 88 Ill: A. 70. 

[b] Vague averments of plaintiff 
in his original petition as to some un- 
specified, unlawful claim being as- 
serted by defendant against the land 
in question, are not such an advance 
denial of specific allegations in de- 
fendant’s cross petition, regarding an 
unpaid note given. by plaintiff in pay- 
ment for the land and reciting a ven- 
dor’s lien, as to prevent the facts in 
the cross petition, otherwise unan- 
swered, being taken as confessed and 
rendering proper the foreclosure of 
the lien, reserved in the note, upon 
the land. Page v. Vaughan, (Tex. 
Civ. A.) 173 SW 541. 

{e] Pleading not disclosing de- 
fense.—In’an action on an agreement 
between attorneys for different cli- 
ents to pool their fees, a petition, to 
which was attached a letter from de- 
fendant charging plaintiff with mis- 
conduct toward defendant’s clients, 
was not within the rule that a peti- 
tion disclosing the defense must also 
allege facts avoiding it, as the let- 
ter merely stated defendant’s con- 
tention. Chance v. Commercial Cred- 
it Co., 30 Ga. A. 543, 118 SE 465 (hold- 
ing, also, that if a defense was dis- 
closed, it was sufficiently denied). 

39. Cole v. Searfoss, 49 Ind. A. 
334, 97 NE 345. 

40. See Judgments §§ 1154-1525. 

41. St. Louis v. United R. Cos., 
263 Mo. 387, 174 SW 78 [foll North 
St. Louis Gymnastic Soc. v. Hager- 
man, 232 Mo. 693, 13 SW 42; Kansas 
City Exposition Driving Park v. Kan- 


M.—Jamison v. McMillen, 26 N. 


sas City, 174 Mo. 425, 74 SW 979; 
Nave v. Adams, 107 Mo. 414, 17 SW 
958, 28 AmSR 421; and foll St. Louis 
v. St. Louis, ete., R. Co., 263 Mo. 508, 
174 SW 109; St. Louis v. United Rs. 
Co.,: 263. Mo. 508, 174 SW. 110;~—_St. 
Louis v. United R. Cos., 263 Mo. 507, 
174 SW 109]; Amshel y. Hosenfeld, 
20 Pa. Super. 376, 377. 

“We cannot see why the statement 
of this fact [former adjudication 
constituting res adjudicata] is not 
entirely legitimate and _ pertinent. 
The adjudication is conclusive or it 
is not. If conclusive, it is an im- 
portant element in the statement 
which should affirmatively appear as 
necessary to a consideration of the 
whole case. If not conclusive for 
any reason, the faets which make it 
so could be set out in the affidavit of 
defense as well as any others which 
served to constitute a defense.” Am- 
Shel v. Hosenfeld, supra. 

[a] Illustration.—In an action on 
a note constituting one of a series, 
plaintiff might properly set out in 
his statement a former recovery in a 
suit upon one of the other notes in 
the series, by which his right to re- 


.cover upon the note in suit was ad- 


judicated. Amshel v. Hosenfeld, 20 
Pa. Super. 376. 

[b] Blement of cause of action.— 
“The doctrine of former adjudication 
a may be invoked by a plaintiff 
as an element of his cause of action.” 
St. Louis v. United R. Cos., 263 Mo. 
387, 421, 174 SW 78. 


42. Daniel v. Daniel, 166 Ky. 182, 
179 SW 5. ‘ 
[a] Names of persons.—A  com- 


plaint, alleging that defendant 
breached a contract with plaintiff by 
failing to account for plaintiff’s share 
of money derived from the sale of 
certain timber in accordance with the 
contract, is not indefinite because it 
avers that the names of the purchas- 
ers are unknown to plaintiff, since 
such names must ‘necessarily be 
known to defendant, whose. duty it 
is to disclose them. Daniel v. Daniel, 
166 Ky. 182, 179 SW 5. 

43. U. S.—Adams v. Louisiana 
State Fair, 11 F. (2d) 295; Beck v. 
Johnson, 169 Fed. 154. 

Ala.—Jefferson County v. Gulf Re- 
fining Co., 202 Ala. 510, 80 S 798. 

Ariz.—Inspiration Cons. Copper 
Co. v. Bryan, 31 Ariz. 302, 252 P 1012. 

Cal.—Southern California Edison 
Co. v. Industrial Ace. Commn., 78 Cal. 
A. 584, 248 P 938; Bailey Trading Co. 
v. Levy, 72 Cal. A. 389, 287 P 408; 
McLain v. Llewellyn Iron Works, 56 
Cal. A. 60, 204 P 869. 

Del.—Silver v. Rhodes, 2 Del. 369. 

D. C.—Morrison vy. Baltimore, etc., 
R. Co., 40 App. 391, AnnCas1914C 1026. 

Fla.—Roberts vy. American Nat. 
Bank, 94 Fla. 427, 115 S 261. 

I11.—Cox v. Mt. Olive, ‘ete., Coal Co., 
2% ALS Als (3.45 

Ind.—Gruber vy. State, 196 Ind. 436, 
148 NE 481; Princeton Coal Min. Co. 
v. Lawrence, 176 Ind. 469, 95 NE 423, 
96 NE 387; Touhey v. Decatur, 175 
Ind. 98, 93 NE 540, 32 LRANS 350; 
Woodward vy. State, 174 Ind. 743, 92 
NE 169; Windfall City v. State, 174 
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ment shall include every fact which is essential to the 
existence of a cause of action under the statute,** 
and show that plaintiff, or the person on whose be- 
half he sues, was entitled to the benefit and protec- 
No recovery can be had under 
a statute unless plaintiff alleges exactly those facts 
which the statute names as the basis for the right 
conferred,*® but only such facts as the statute itself 
sets forth as the circumstances under which an ac- 
tion may be maintained need be alleged.** 


tion of the statute.*® 
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In stating 


a cause of action which is derived from a statute it is 


Ind. 311, 92)NB)57;. Ervin v. State, 
150 Ind. 332, 48 NE 249; Haskamp v. 
Swenger, 85 Ind. A. 255, 153 NE 815; 
Jelicie v. Vermillion Coal Co., 81 Ind. 
A. 675, 144 NE 38; Chicago, etc., R. 
Co. v. Hamerick, 50 Ind. A. 425, 96 
NE 649 [reh den (A.) 98 NE 422]; 
Zeller v. Vinardi, 42 Ind. A. 232, 85 
NE 378. 

Iowa.—Cook v. Union Pac. R. Co., 
178 Iowa 1030, 158 NW 521. 
_..Kan.—Patrick v. Haskell County, 
HOS Many hooves sk Gd. 


Ky.—Fuqua v. Ferrell, 80 Ky. 69. 

Me.—Pray v. Millett, 122 Me. 40, 
118 A 721. 

Mass.—Garvey v. Wesson, 258 


Mass. 48, 154 NE 516; Wright v. Bos- 
ton, etc., R. Co., 129 Mass. 440. 


‘ Mich.—Bryan v. Smith, 10 Mich. 
29; 

Minn.—Faribault v. Hulett, 10 
Minn. 30. 


Mo.—Pipes v. Missouri Pac. R. Co., 
267 Mo. 385, 184 SW 79; Williams v. 
Atchison, etc., R. Co., 233 Mo. 666, 136 
SW 304; Scott v. Vincennes Bridge 
Co., (A.) 299 SW 145; St. Louis Un- 
ion Trust Co. v. Universal Glass Co., 
(A.) 299 SW 132; Head v. Powell, 
(A.) 245 SW 618; Camp v. Wabash R. 
Co., 94 Mo. A. 272, 68 SW 96. 

Mont.—Missoula Trust, ete., Bank 
v. Northern Pac. R. Co., 76 Mont. 201, 
245 P 949; Rosenfeld v. Jakways, 67 
Mont. 558, 216 P 776; Ball Ranch Co. 
vy. Hendrickson, 50 Mont. 220, 146 P 
278; Thurman v. Pittsburg, etc., Cop- 
per Co., 41 Mont. 141, 108 P 588; Mi- 
ley v. Northern Pac. R. Co., 41 Mont. 
51, 108 P 5; Kelly v. Northern Pac. 
R. Co., 35 Mont. 2438, 88 P 1009. 

Nebr.—Sommerville Vv. Douglas 
County, 221 NW 433, 116 Nebr. 282, 
216 NW 815. 

N. H.—Smith v. Hallahan, 75 N. H. 
534, 78 A 122. 

N. J.—South v. West Windsor Tp., 
S2UINGe de lun 2O2, S2Al 852 


N. M.—Knabel v. Escudero, 32 N. 
Ma i31, 32557 (6332 

N. Y.—Selover v. Coe, 63 N. Y. 
438; Austin v. Goodrich, 49 N. Y. 


266; Peo. v. American Sugar Refining 
Co., 86 Misc. 78, 148 NYS 160. 

N. C.—Wilmington, etc., R. Co. v. 
Robeson, 27 N. C. 391. 

Oh.—Hadfield-Penfield Steel Co. v. 
Sheller, 108 Oh. St. 106, 141 NE 89. 

Okl.—Geren vy. Courts Trading Co., 
99 Okl. 170, 226 P 369. 

Philippines.—Alemany v. Sweeney, 
2 Philippine 654. / 

S. C.—Miller v. Atlantic Coast Line 
R. Co., 140 S. C. 128, 138 SE 675 [cer- 
tiorari den sub nom. Camp Mfg. Co. 
v. Miller, 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L, ed. 424 mem]. 

Tenn.—Moore vy. Fletcher, 145 Tenn. 
97, 236 SW 924. 

Tex.—Carter v. Marks, 17 Tex. 539; 
Pool v. Chapman, (Commn. A.) 283 
SW 762 [rev (Civ. A.) 271 SW 427]. 

Utah.—Walker Bros. Dry Goods Co. 
‘v. Woodhall, 61 Utah 259, 212 P 523. 

Wis.—Hewitt v. Grand Chute, 7 
Wis. 282. 

Sask.—Ratner v. Vicker, [1919] 1 
WestWkly 631. 

“There can be no doubt that the 
plaintiffs, who rest their case upon a 
statutory right, must set out in their 
declaration facts sufficient to show 
that they are within the statute.” 
Garvey v. Wesson, 258 Mass. 48, 51, 


154 NE 516. 

44. Ala.—Jefferson County v. Gulf 
Refining Co., 202 Ala. 510, 80 S 798; 
Alabama Great Southern R. Co. v. 
Cardwell, 171 Alan 274). bom S85, 
Southern Jndemn. Assoc. v. Hoffman, 
16 Ala. A. 274, 77 S 424. 

Cal.—_ McLain v. Llewellyn Iron 
Works, 56 Cal. A. 60, 204 P 869. 

Me.—Pray v. Millett, 122 Me. 40, 


LVS) Ay 724" 

Mo.—Smelser vy. Missouri, etc., R. 
Co., 262 Mo. 25, 31, 170 SW 1124 [cit 
Cyc]. 

Mont.—Rosenfeld vy. Jakways, 67 
Mont. 558, 216 P 776; Kirk v. Smith, 
48 Mont. 489, 138 P 1088. 

N. Y.—Peo. v. American Sugar Re- 
fining Co., 86 Mise. 78, 148 NYS 160; 
Baehia vy. Havemeyer Point Estates, 
77 Misc. 362, 136 NYS 435, 4 NYCiv 
ProcwLt3: 

Tenn.—Moore v. Fletcher, 145 Tenn. 
97, 108, 2386 SW 924, 

“Where a declarant relies upon a 
violation of a statute, and does not 
specifically refer to the statute, but 
undertakes to state facts which con- 
stitute a breach thereof, it is incum- 
bent upon such pleader to state all 


of the facts necessary to constitute, 


such breach so that the defendant can 

be duly apprised of the charge which 

he is to defend.’ Moore v. Fletcher, 
supra. 

[a] Averments jurisdictional.— 
“The rule is well settled that the ju- 
risdiction of a court to exercise: the 
authority conferred by an act cre- 
ating a new right or a new remedy by 
special proceeding depends upon the 
presentation in the first instance of a 
petition in conformity with the act, 
and that if any facts required to be 
stated are omitted, all subsequent 
proceedings are fatally defective, and 
this without reference to the actual 
existence of the facts.”’ In re Carey, 
196 NYS 773, 774. 

45. Ecclesine v. Great Northern 
R. Co., 58 Mont. 470, 194 P 143; Som- 
merville v. Douglas County, (Nebr.) 
ace NW 4338, 116 Nebr. 282, 216 NW 

[a] Showing right to sue.—‘‘One 
whose authority to prosecute an ac- 
tion is limited by statute must plead 
facts which bring him within such 
statutory limitations.” Sommerville 
v. Douglas County, (Nebr.) 221 NW 
433, 434, 116 Nebr. 282, 216 NW 815. 

Cross references: 

Allegations showing right to main- 
tain action for negligence see Neg- 
ligence § 627. 

Pleading statute authorizing assignee 
to sue in own name see Assign- 
ments § 222. 

Showing right of plaintiff generally 
see supra §§ 144, 145. 

46. Cal.—Ricks v. Reed, 19 Cal. 
bbl? "Dye v. Dye, il ‘Call "163: 

Ind.—Fleming v. Indianapolis, 6 
Ind. A. 80, 32 NE 1135. 

Me.—Blake v. Russell, 77 Me. 492, 
1 A 200. 

San MET be v. Smith, 10 Mich. 
Mo.—Smelser 

Co., 262 Mo. 25, 


v. Missouri, ete:, R. 
31, 170 SW 1124 [cit 


Cyc]; Hewitt v. Harvey, 46 Mo. 368. 
N. J.—Thorpe v. Rankin, 19 N. J. 
L. 36, 38 AmD 5821. 


N. Y.—Smith v. Lockwood, 13 Barb. 
209, 10 NYLegObs 232. 


[§ 167 


not necessary, in alleging the facts which bring plain- 
tiff within it, to use the exact words of the statute; 
words of equivalent import are equally prope 
The exact words of the statute may, however, be 
used, and are generally sufficient,#® and an allega- 
tion of failure to perform a duty imposed by statute 
is sufficient if such failure is alleged substantially 
in the language of the statute imposing that duty.°° 
In pleading a statutory cause of action great cer- 
tainty is required,®! but no greater certainty 1s re- 


yr, *8 


te eae vy, Alcott, 13 Oh. St 

Wis.—Hewitt v. Grand Chute, 7 
Wis. 282. 

“When any one seeks the benefit of 
a statute, or to enforce a statutory 
right or liability, he must, by allega- 
tion and proof, bring himself clearly 
within its provisions.” Touhey v. 
Decatur, 175 Ind. 98, 102, 98 NE 540, 
32 LRANS 350. 

47. Patrick v. Haskell County, 105. 
Kan. 53. 188-Pi6i ) 612° sfeit eCyeke 
Rosselle v. Klein, 42 App. Div. 316, 
569 NYS) 94. 

48. Jones v. Van Zandt, 13 F. Cas. 
No. 7,502, 2 McLean 611; Southern 
California Edison Co. v. Industrial 
Ace. Commn., 78 Cal. A. 584, 248 P 
938; Slusher v. Simpkinson, 101 Ky. 
Beek 40 SW 570, 43 SW 692, 19 KyL. 


49. U. S—wU. S. v. Capon Water 
Cos) 80am (2d) 300: 

Ala.—Williams v. Bedenbaugh, 215. 
Ala. 200, 110 S 286; McDonnell v. 
Murnan Shipbuilding Corp., 210 Ala. 
611, 98 S 887; Alabama Great South- 
ern R. Co. v. Cardwell, 171 Ala. 274, 
55S) 185. : 

Cal.—Fair v. Home Gas, etce., Co., 
L3'CaliA. 589; 1104 Pde. 

N. M.—kKnabel v. Escudero, 32 N. 
M. (311 0255a P\ 633: : 

N. Y.—Rochester R. Co. v. Robin- 
son, 133 N. Y. 242, 30 NE 1008. 
ane ie v. Hamilton, 16 Wis. 

“When the law has affixed appro- 
priate and technical terms to de- 


scribe a crime or a statutory right- 


of action, it is always safest to fol- 
low those terms which the statute 
prescribes.” Alabama Great South- 
ern R. Co. v. Cardwell, 171 Ala. 274, 
281, 55 S 185. To same effect McDon- 
nell v. Murnan Shipbuilding Corp., 210 
Ala. 611, 98 S 887, 888 [quot Alabama 
Great Southern R. Co. v. Cardwell, 
II Ala. 2745-55. S.185]; 

[a] Allegation of timely notice.— 
In an action for breach of warranty 
an allegation, in.the words of the 
statute, that the buyer gave notice 
to the seller ‘within a reasonable 
time after she knew, or ought to have 
known, of such breach,” is a suffi- 
cient statement of the ultimate facts. 
Gleason v. Lebolt, 126 Misc. 216, 217, 
212 NYS 227 [aff 215 App. Div. 679, 
212 NYS 229]. 

[b] Failure to supply “gas.”—In 
an action under a statute authorizing 
a recovery of damages from a gas 
corporation which refused or neglect- 
ed to supply gas, the complaint al- 
leged merely a failure to supply 

gas,” and it was contended that the 

complaint was insufficient in that it 
did not allege that plaintiff required 
gas for lighting purposes, but it was 
held - that, even conceding that the 
language in the body of the statute, 
when it referred to gas, meant gas. 
for lighting purposes, the complaint, 
being in the language of the statute, 
was sufficient. Fair v. Home Gas, 
etc., Co.,; 13 Cal. A. 589, 110 P 347. 

50. Pittsburg, etc., R. Co. v. New- 
som, 35 Ind. A. 299, '74 NB 21. 

Si.) Pool Vv. Chapman, (Tex. 
Commn. A.) 283 SW 1762, 764 [rev 
(Civ. A.) 271 SW 427]. 

“Beginning with the early case of 
State v. Williams, 8 Tex. 265, our 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


’ 


§§ 167-169] 


quired than is found in the statute itself.52 
[§ 168] b. Reference to Statute.°® 
right of action is based on a statute of the forum, of 
which the courts take judicial notice,** it is not neces- 
sary to refer to the statute,®® to set out its provi- 
sions,°® to state that the statute was violated.®7 or, 
where the case may fall under more than one provi- 
sion of the statute, to indicate which provision is 
It is not necessary to state that the ac- 
tion is founded on statute,®® but it is sufficient that 
the facts are so stated as to enable the court to know 
that the action is founded on the statute.°° 
however, been said that it is good pleading to refer 
to the statute in general terms,*! and that it is de- 


relied on.°§ 


Supreme Court has always held that 
one trying to enforce such a liability 
must plead his case with a great de- 
gree of certainty. In fact, it is held 
that the certainty must be of the 
same degree as would be required in 
a bill of indietment.’’ Pool vy. Chap- 
man, supra. 

52. Rock Island County v. Union 
Printing.Co%° 71-711. A.’ 636; Smelser 
v. Missouri, etc., R. Co., 262 Mo. 25, 
31, 170 SW 1124 Teit Cye}. 

53. Pleading public statutes gen- 
erally see Statutes [36 Cyc 1236]. 


54. See generally Evidence § 1947. 
55. U. S.—Missouri, etc., R. Co. v. 
Wulf, 226 U. S570, 33 SCt Sy yes te De 


ed. 355 [aff 192 Fed: 919; 113° CCA 
665]; Hines v. Smith, 275 Fed. 766. 

D. C.—Morrison v. Baltimore, etc., 
R. Co., 40 App. 391, AnnCas1914C 1026. 

Ind.—Ervin v. State, 150 Ind. 332, 
48 NE 249. 

Mo.—Pipes v. Missouri Pac. R. Co., 
267 Mo. 385, 184 SW 79; McKenzie v. 
United R. Cos., 216 Mo. '1, 115 SW 13. 

N. J.—South v. West Windsor Tp., 
82.N. J. L. 262, 82 A 852. 

Oh.—Hadfield-Penfield Steel Co. v. 
Sheller, 108 Oh. St. 106, 141 NE 89. 

Okl.—Geren v. Courts Trading Co., 
$9 (OKI, 170,2226 P.369, 371 -[cit Cyc]. 

Philippine.—Alemany v. Sweeney, 
2 Philippine 654. 

S. C.—Miller v. Atlantic Coast Line 
Ry Go., 140 S2 C.-1238, 138°SE 675 [cer- 
tiorari den sub nom. Camp Mfg. Co. 
v. Miller, 275 U. S. 556 mem, 48 SCt 
117 mem, 72 L. ed. 424 mem]. 

Tenn.—Moore v. Fletcher, 145 Tenn. 
97, 236 SW 924. 

“Tt is not necessary that these laws 
be mentioned or in any way identified 
in the pleading.’ Pipes v. Missouri 
Pac. R. Co., 267 Mo. 385, 393, 184 SW 

79. 


fa] It is not necessary to state: 
crs The title of the statute. Ervin 
v. State, 150 Ind. 332, 48 NE 249; 
Weller v. Lehigh, ete., R. Co., 81 N. 
de 1.).95,, 79) A259: (2) The section 
number of the act in the revised stat- 
utes. McKenzie v. United R. Cos., 
216 Mo. 1, 115 SW 138. (3) The date 
of pag sAee of the act. Ervin v. State, 
supra 

{b] | Reference to wrong statute. 
—In an action for the death of an 
employee, which can legally rest only 
on the Federal Employers’ Liability 
Act, which supersedes state laws on 
the subject, a reference to the state 
law does not invalidate the petition. 
Missouri, etc., R. Co. v. Wulf, 226 U. 
eos 5176, 33 SCt 135, 57 L. ed. 355 
{aff 192 Fed. 919, 113 CCA 665] (‘the 
court was presumed to be cognizant 
of the enactment of the Employers’ 
Liability Act, and to know that with 
respect to the responsibility of in- 
terstate carriers by railroad to their 
employés injured in such commerce 
after its enactment it had the effect 
of superseding state laws upon the 
subject. Second Employers’ Liability 
Cases, 223 U. S. 1, 53: Therefore the 
pleader was not required to refer to 
the Federal act, and the reference ac- 
tually made to ‘the Kansas statute no 
more vitiated the pleading than a 
reference to any other repealed stat- 
ute would have done’’) 


[ce] Contrary dicta.—In [Illinois 


PLEADING 


Where the 


It has, 


there are dicta to the effect that, 
where a cause of action is predicated 
upon a statute, the statute must be 
pleaded. Flynn v. Chicago City R. 
Co., 250 Ill. 460, 95 NE 449; McCrotty 
v. Baltimore, etc., R. Co., 223 Ill. A. 
390. In both these cases, however, 
the questions before the courts re- 
lated to ordinances, and it is probable 
that the courts inadvertently over- 
looked the distinction between stat- 
utes and ordinances with respect to 
judicial notice thereof (see Hyidence 
§§ 1947, 1961) and the general neces- 
sity for pleading the same (see Mu- 
nicipal Corporations § 926; Statutes 
[386 Cyc 1236]). 

{d] Pleading statute and counting 
on statute distinguished.—‘‘Pleading 
the statute is stating the facts which 
bring the case within it, and count- 
ing on it, in the strict language of 
pleading, is making express reference 
to it by apt terms to show the source 
of right relied on.” Howser v. Mel- 
cher, 40 Mich. 185, 189. 

56. Adams y. Louisiana State Fair, 
11 F. (2d) 295; Ratner v. Vicker, Sask. 
[1919] 1 WestWkly 631. 

57. Williams v. Atchison, etc., R. 
Co., 2338 Mo. 666, 1386 SW 304. 

58. Inspiration Cons. Copper Co. 
v. Bryan, 31 Ariz. 302, 312, 252 P 1012. 

“It is plain, on reading the whole 
of paragraph 3156, that many occupa- 
tions may fall under two or more 
subdivisions thereof, and it is proper 
in such.case to plead the facts, leav- 
ing it for the court to instruct as to 
the statute applicable.” Inspiration 
Cons. Copper Co. v. Bryan, supra. 

59. Roberts v. American Nat. 
Bank, 94 Fla. 427, 115 S 261; Ervin 
v. State, 150 Ind. 332, 48 NE 249; Wel- 
lery ve “Lehigh, ete. R: Co.,i08L N.S. 
L. 95, 79 A 259; Burd v. San Antonio 
Southern R. Co., (Tex. Commn. A.) 
Teeere 1021 [moa (Civ. A.) 246 SW 
eee: U. S.—Hines v. Smith, 275 Fed. 

Ariz.—Inspiration Cons. Copper Co. 
y.. Bryan, 31 Ariz. 302,.252.P 1012. 

Fla.—Roberts v. een Nat. 
Bank, 94 Fla. 427, 115 S 26 

Ind.—Ervin v. "State, iso Ind. 332, 
48 NE 249. 

Mo.—Pipes v. Missouri Pac. R. Co., 
267 Mo. 385, 184_SW 79. 

N. H.—Smith v. Hallahan, 75 N. H. 
be 78 A 122. 

N. J.—Weller v. Lehigh, etc., R. Co., 
SAUUN eOip ex, 915,019) AL oIOs 

[a] Sufficient identification of 
statute.—A declaration, which sets 
out that it is an action of tort for 
the bite of a dog, sufficiently identifies 
the action so’ as to show that it is 
brought under L. (1891) c 60 § 14, 
providing an action of tort for such 
cases, and not under Pub. St. (1901) 
ec 118 § 9, providing a similar right, 
without naming the form of action. 


Say Me diallahan, toeINeadd sos 4s0e C5 
61. Camp v. Wabash R. Co., 94 Mo. 


A. 272, 68 SW 96, . : . (while good 
pleading would require that the stat- 
ute should be referred to in general 
terms, it was sufficient, if the plead- 
ing was not questioned before trial, 
that the party should allege facts 
bringing his case within the provi- 
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sirable to set out the statute.°%? 

Foreign statutes. 
country do not, ordinarily, take judicial note of the 
laws of another state or country,®? it is incumbent 
on one who asserts a cause of action based on a for- 
eign statute to refer in his pleading to such stat- 
ute,°+ and distinctly to state the substance thereof.*® 

6 169] c. Negativing Exceptions.*® 
party relies on a statute which contains an excep- 
tion in the enacting clause, or clause creating and 
defining the right or liability asserted, such excep- 
tion must be negatived in the initial pleading,®* but 
where the exception occurs in a proviso or in a sub- 
sequent section of the act, such exception is matter of 


As the courts of one state or 


Where a 


sions of the statute). 

62. Ratner v. Vicker, Sask. [1919] 
1 WestWkly 631. 

63. See Evidence § 1948. 

64. Adams vy. Louisiana State Fair, 
Tis ES C20) 2955 

Pleading foreign statute giving 
teres of action for death see Death § 


65. Scott v. Vincennes Bridge Co., 
(Meo. A.) 299 SW 145; St. Louis Union 
Trust Co. v. Universal Glass Co., 220 
Mo. A. 1205, 1210, 299 SW 132, 133. 

“Where a foreign statute or stat- 
utes of another State are relied on as 
giving, conferring, or constituting a 
cause of action, they must be substan- 
tially stated with such distinctness 
that the court may judge their ef- 
fect.” St. Louis Union Trust Co. v. 
Universal Glass Co., supra. 

66. Avelctvetns. defenses general- 
ly see supra § 16 

67. U. S—St. Dette Street Fdy. 
v. U. S., 6 Wall. 770, 18 L. ed. 884; 
U. S. v. Murphy, 7 Cust. A. 35. 

Ala.—Jefferson County v. Gulf Re- 
fining Co., 202 Ala. 510; 80 S 798; 
Clinton Min. Co. v. Bradford, 192 Ala. 
576, 69 S 4. 

Del.—Silver v. Rhodes, 2 Del. 369. 

Ill.—Toledo, ete., R. Co. v. Lavery, 
W1 Ill. 522; Great Western R. Co. v. 
Hanks, 386 Ill. 281; Galena, ete, R. 
Co. v. Sumner, 24 Ill. 631; Ohio, etce., 
R...Co. vz Brown, 23 Ill, 94: 

Ind.—Chicago, ete., R. Co. v. Hamil- 
ton, 42 Ind. A. 512, 85 NE 1044; Pitts- 
burg, etc., R. Co. v. Newsom, 35 Ind. 
A. 299, 74 NE 21. 

Ky.—Doss v. Monticello Electric- 
Light, etc., Co., 193 Ky. 499, 236 SW 
1046; Marshall v. Tully, 193 Ky. 246, 
235 SW 726; Com. v. McCormick, 177 
Ky. 474, 197 SW 977. 

Mass. ”_Garvey v. Wesson, 258 Mass. 
48, 154 NE 516; Ansell v. Boston, 254 


Mass. 208, 150 NE_ 167. 

gg hich. —Osborn v. Lovell, 36 Mich. 
Minn.—Faribault v. Hulett, 10 

Minn. 30 


Nebr.—Cram v. Chicago, ete., R. Co., 
85 Nebr. 586, 589, 128 NW 1045, 26 
LRANS 1028, 19 AnnCas 170 [quot 
Cyc]; Hale v. Missouri Pac. R. Co., 
36 Nebr. 266, 54 NW 517. 

N. H.—Clough v. Shepherd, 31 N. 
De 490; Gould v. Kelley, 16 N. H. 

N. J.—Raison v. Berkeley Tp. Bd. 
of Education, 103 N. J. L. 547, 187 A 
847; Moreland vy. Director-Gen. of 
Railroads, 96 N. J. L. 228, 114 A 424. 

N. Y.—Rowell v. Janvrin, 151 N. Y. 
60, 45 NE 398; Schenectady First Bap- 
tist Church) Vv.) Uitica, “etc; eR Cows 
Barb. 313. 

S. C.—Sanders v. York County, 106 
S.C. 374, 91 SE) 305. 

Tex.—Carter v. Marks, “17 Tex. 539. 
ae .—McGlone v. Prosser, 21 Wis. 

Eng.—Jones v. Axen, 1 Ld. Raym. 
119, 91 Reprint 976, 

“When, as here, an exception is 
made part of the enacting clause of 
a statute, the pleader must show that 
his cause of action is not within the 
exception.” Garvey v. Wesson, 258 
Mass. 48, 51, 154 NE 516. 

[a] Sufficient allegation.—In an 
action against a county, under a stat- 


154 [49 C.J.] 


defense and need not be negatived.®® 
nection, however, the position in the statute of the 
words making the exception is not necessarily con- 
trolling, as the true test is whether the exception is so 
incorporated with the substance of the clause defin- 
ing the right, duty, lability, or offense as to consti- 
tute a material part of the description of the acts, 
omissions, or other ingredients thereof.®® 

[§ 170] d. Special Provisions as to Pleading. 
a proceeding under a special statute which contains 
special provision as to pleadings, the strict rules of 


PLEADING 


In this con- 
statute.7° 


In 


pleading under the code cannot be given effect in so 


ute providing that any person re- 
ceiving bodily injury through a de- 
fect or through negligence in the re- 
pair of a bridge may recover there- 
for but that there shall be no re- 
covery, if such person’s load exceeded 
the ordinary weight, a complaint 
which shows that plaintiff did not 
have any load is sufficient as “there 
can be no possible reason why he 
should be required to allege that the 
load he did not have did not exceed 
the ordinary weight.” Sanders v. 
Work- County,» 06:78. C203 74, 3 7100 L 
SE 305. 

[b] Insufficient allegation.—In an 
action based on a statute limiting the 
course of service of railroad em- 
ployees, unless “in cases of accident, 
wreck or other unavoidable cause,” 
an allegation that no necessity for 
plaintifé’s continuous duty existed on 
account of any accident, wreck, or 
unavoidable cause was not equivalent 
to an allegation that the continuous 
service was not in case of accident, 
wreck, or other unavoidable cause, 
and was insufficient to take the case 
out of the exception. Chicago, etc., 
R. Co. v. Hamilton, 42 Ind. A. 512, 85 
NE 1044. 

68. U. S.—Holbrook, ete., Corp. v. 
New York, 277 Fed. 840; U.S. v. Mur- 
phy, 7 Cust. Ato Ob. 

Ala.—Jefferson County v. Gulf Re- 
fining *Co.;') 202. Ala. 510;,°-80 .S: 798; 
Clinton Min. Co. v. Bradford, 192 Ala. 
576, 69 S 4. 

Til. Great Western R. Co. v. Hanks, 
Son 2815) .ehicazo, ete, |R.) Co. vy. 
Carter, 20 Ill. 390. 

Ind.—Tomlinson  v. Bainaka, 163 
Ind. 112, 70 NE 155; Cleveland, etc., 
R. Co. v. Gray,. 148 Ind: 266, 46 NE 
675; Louisville, etc., R. Co. v. Hart, 
2 Ind. A. 130, 28 NE 218. 

Iowa.—Cook y. Union Pac. R. Co., 
178 Iowa 1030, 158 NW 521. 

Kan.—Kansas City v. Garnier, 57 
Kan. 412, 46 P. 707: 

Ky.—Marshall v. Tully, 193 Ky. 
246, 235 SW 726; Wolff v. Lamann, 
108 Ky. 343, 56 SW 408, 21 KyL 1780; 
Central Kentucky Asylum v. Penick, 
102 Ky. 533, 44 SW 92, 19 KyL 1583. 

Mass.—Ansell v. Boston, 254 Mass. 
208, 150 NE 167. 


Mich.—Lynch v. Peo., 16 Mich. 472. 

Minn.—Faribault v. Hulett, 10 
Minn. 30. 

Mo.—Spann v. Jackson, etc., Co., 
16 SW (2d) 190. 

Nebr.—Cram vy. Chicago, etc., R. 


Co., 85 Nebr. 586, 589, 123 NW 1045, 
26 LRANS 1028, 19 AnnCas 170 [cit 
Cyc]. 

N. J.—Raison v. Berkeley Tp. Bad. 
of Education, 103 N. J. L. 547, 137 A 
847; Moreland vy. Director-Gen. of 
Railroads, 96 N. J. L. 228, 114 A 424. 

N. Y.—Rowell v. Janvrin, 151 SN. 
Y. 60, 45 NE 398. 

N. C.— Wilmington, EUSCOww Ve 
Robeson, 27 N. C. 391. 

Tex.—Spencer v. Fenchler, 107 Tex. 
443, 180 SW 597 [rev (Civ. A.) 151 
SW 1094]; Lane v. Bell, 53 Tex. Civ. 
AR ZO LAO mS Ve OL 8 

Eng.—Jones v. Axen, 1 Ld. Raym. 
119, 91 Reprint 976. 

“Tf a general liability is created by 


etc., 


statute, the exceptions to such gen- 
eral liability created in other sec- 
tions of such statute or by other stat- 
utes need not be negatived by the 
pleader.”’ Span v. Jackson, etc., Coal, 
ete., Co., (Mo.) 16 SW (2d) 190, 200 
[foll Ansell v. Boston, 254 Mass. 208, 
150 NE 167]. 

69; /GrandyTrunk, Ry iCourveiU.. Si, 
229 Fed. 116, 143 CCA 392 [certiorari 
den 241 U. S. 681 mem, 36 SCt 728 
mem, 60 L. ed. 1234 mem]. 

“Commentators and judges have 
sometimes been led into error by sup- 
posing _ that the words ‘enacting 
clause,’ as frequently employed, 
mean the section of the statute defin- 
ing the offence, as contradistin- 
guished from a subsequent section in 
the same statute, which is a misap- 
prehension of the term, as the only 
real question in the case is whether 
the exception is so incorporated with 
the substance of the clause defining 
the offence as to constitute a material 
part of the description of the acts, 
omission, or other ingredients which 
constitute the offence. Such an of- 
fence must be accurately and clearly 
described, and if the exception is so 
incorporated with the clause describ- 
ing the offence that it becomes in fact 
a part of the description, then it 
cannot be omitted in the pleading, but 
if it is not so incorporated with the 
clause defining the offence as to be- 
come a material part of the definition 
of the offence, then it is matter of 
defence and must be shown by the 
other party, though it be in the same 
section or even in the succeeding 
sentence. Both branches of the rule 
are correctly stated in the case of 
Steel v. Smith, 1 B. & Ald. 92, 99, 
106 Reprint 35, which was a suit for 
a penalty, and may perhaps be re- 
garded as the leading case upon the 
subject. Separate opinions were 
given by the judges, but they were 
unanimous in the conclusion, which 
is stated as follows by the reporter: 
‘Where an act of Parliament in the 
enacting clause creates an offence 
and gives a penalty, and in the same 
section there follows a proviso con- 
taining an exemption which is not 
incorporated in the enacting clause 
by any words of reference, it is not 
necessary for the plaintiff in suing 
for the penalty to negative such pro- 
viso in his declaration.’ All of the 
judges concurred in that view, and 
Bayley, J., remarked that where there 
is an exception so incorporated with 
the enacting clause that the one can- 
not be read without the other, there 
the exception must be negatived. rie 
S. v. (Cook, 27 Wall.CUWS.)) 168;) 176, 
91 L. ed. 538. 

[a] “There is a technical distinc- 
tion between an exception and a pro- 
viso, as an exception ought to be 
of that which would otherwise be in- 
cluded in the category from which it 
is excepted, and the office of a pro- 
viso is either to except something 
from the enacting clause or to qual- 
ify or restrain its generality, or to 
exclude some ground of misinterpre- 
tation of it, as extending to cases 
not intended to be brought within its 


[§§ 169-174 


far as they conflict with the provisions of the special 


[§ 171] J. Separate Statement of Causes of Ac-. 
tion or Grounds for Recovery*’1—1. Necessity or 
Propriety—a. In General. 
the use of counts’? in pleading was not permissible 
under the statutes in force at a particular time,** 
but in a majority of jurisdictions plaintiff may, for 
the purposes hereinafter mentioned,’ insert in his 
petition, declaration, or complaint as many courts 
as he deems proper,’® so long as he does not violate 


In a few jurisdictions 


operation, but there are a great many 
examples where the distinction is 
disregarded and where the words are 
used as if they were of the same sig- 
nification.’?. (Uz iS) iy. Cook;7 47) 2Walks 
@U.48.)) 468; LE7,21  eds5385 


70. New Albany v. Public Serv. 

Commn., 193 Ind. 416, 140 NE 433. 
71. Cross references: 

Addition of counts by amendment see 
infra § 657. 

“Cause of action” defined see Ac- 
tions § 28. 


Common counts see Accounts and Ac- 
counting § 167; Assumpsit, Action 
of §§ 5, 37, 55, 56; Money Paid § 
255 Money Received § 66. 

Joinder of Ree of actions see Ac- 
tions §§ 188-27 

Multifariousness see Equity §§ 427— 


Separate statement of: 
Several: 

Acts of: 

Negligence see Negligence §§ 
655-660. 

Violence see Assault and Bat- 
tery § 78. 

Breaches see Bonds § 184; Con- 
tracts § 868; Covenants § 196; 
InNGraes) Wines 

Grounds of liability for corpo- 
oe debts see Corporations § 

Simple Vaeligenes and willful mis- 

conduct see Negligence § 663. 

Two or more matters in particular 
actions or suits see Accounts and 

Accounting § 37; Forcible En- 

try and Detainer § 112; Fraudu- 

lent Conveyances § 673; Libel 
and Slander § 327; Mechanics’ 

os § 574; Mortgages §§ 1604, 

Several counts as affecting: 
Admissibility of evidence see in- 


fra § 1172: 
eae verdict see Trial [38 Cyc 
et TC aes oe see» Trial [33.. Gye 
va 
72. “Count” defined see 15 C. J. 
p 352. 
73. See cases infra this note. 


[a] In Pennsylvania (1) this was 
true under the act of May 25. 1887. 
Agque v. Philadelphia, ete.. R. Co., 14 
Pa. Co. 199; Rambo v. Nipple, 12 Pa. 
(2) A later statute requires 
a numbered paragraph for each ma- 
terial allegation. See infra § 180. 

74. See infra §§ 172-179. 

75. Philadelphia, etc., R. Co 
Gatta, 27 Del. 38, 85 A 721, 47 LRANS 
932, AnnCas1916E 1227; Cooper -v. 
Robert. Portner Brewing. Co., 112 Ga. 
894, 38 SE 91. 

[a] Ambiguity and uncertainty.— 
(1) “The number of counts contained 
in a complaint does not, of itself, 
constitute matter whith renders the 
complaint ambiguous and uncertain.” 
Demartin ‘v. Albert, 68 Cal. 277, 279, 
9 P 157. (2) Certainty in pleading 
generally see supra § 90. 5 

[b] In Texas (1) it was said in 
one case that ‘‘the system of plead- 
ing by counts is not in vogue under 
the rules of Texas pleading.” Gen- 
eral Bonding, etc., Ins. Co. v. Harless, 
(Civ. A.) 210 SW 307, 310. (2) In oth- 


*By STANLEY A. HACKETT (§§ 171-196). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 171-172] 


_ the rule against vexatious pleading.7® 
[§ 172] b. Two or More Causes of Action. Where 
it is sought to set out two or more causes of action 
in the same pleading, and joinder of such causes of 
action in one action is permissible,‘? it is not only 


er Texas cases, however, it is ex- 
pressly stated that the use of counts 
is permissible (Coon vy. Ewing, (Civ. 
A.) 275 SW 481; Schaff v. Sanders, 
(Civ. A.) 257° SW _-670); (8). and in 
still other cases the petitions have 
been in counts and the courts have 
stated rules pertaining thereto (see 
Texas cases passim infra §§ 172-183). 

76. Philadelphia, etc., R. Co. v. 
Gatta, 27 “Deky) 38, 85 “As 721)" 47 
LRANS 932, AnnCasi916B 1227. 

Vexatious use of counts in pleading 
single cause of action see infra § 174. 

77. Joinder of causes of action see 
Actions §§ 188-274. 

78. Ala.—Sovereign Camp W. O. 
We v. (Carrell, 218 Ala. 613,..119 'S 
640; Birmingham R., 
Nicholas, 181 Ala. 491, 
Friddle v. Braun, 180 Ala. 556, 61 S 


59. 
ill.—Chicago West Div. R. 


(Oley 
Ingraham, 131 Ill. 659, 23 NE 350. 
Ma.—Wrhite Auto. Co. v. Dorsey, 


119 Md. 251, 86 A 617. 
Mo.—Rosendale v. Market Square 
Dry Goods Co., (A.) 213 SW 169. 


Tex.—Coon v. Ewing, (Civ. A.) 275 
Sw 481. 
fa] Rule is applicable (1) to 


eauses of action of the same nature 
and requiring the same judgment. 
Iron City Min. Co. v. Hughes, 144 Ala. 
608, 42 S 39; Chicago West Div. R. 
Co. v. Ingraham, 131 Ill. 659, 23 NE 
350. (2) Distinct causes of action 
growing out of the same transaction 
may be alleged in separate counts 
(Sovereign Camp W. O. W. v. Carrell, 
218 Ala.- 613). -119° S='640); (3) even 
though the counts are such _ that 
plaintiff cannot recover upon both or 
all (Sovereign Camp W. O. W. v. Car- 
rell, supra. (4) Causes of action for 
false imprisonment and malicious 
prosecution may be set out in sep- 
arate counts. Rosendale v. Market 
Square Dry Geods Co., (Mo. A.) 213 
SW 169. 

79. U. S.—McAvey v. Emergency 
Fleet Corp., 15 F.(2d) 405; Baran v. 
Goodyear Tire, etc., Co., 256 Fed. 570; 
Bankson vy. Illinois Cent. R. Co., 196 


Fed. 171; BHisele v. Oddie, 120 Fed. 
695; Farmers’, etc., Bank v. Smith, 
77 Fed. 129, 23 CCA 80. See Balaklala 
Cons. Copper Co. v. Whitsett, 221 
Fed. 421, 137 CCA 219 (discussing 
the point). 


Ala.—Roll v.- Dockery, 122 S 630; 


* Sovereign Camp W. O. W. v. Carrell, 


218 Ala. 613, 119 S 640; Peck v. Hen- 
derson, 218 "Ala. 233, 118 S 262 [den 
certiorari 22° Ala. A. 541, 148 S- 258]; 
Clayton v. Jordan, 209 Ala. 334, 96 
S. 260; Richardson v. Vaughn, 208 
Ala. 442, 94 S 514; Friddle v. Braun, 
180 Ala. 556, 61 S 59; Southern R. 
Co. v. Hanby, 166 Ala. 641, 52 S 334; 
Sloss-Sheffield Steel, etc., Co. v. 
Smith, 166 Ala. 437, 52 8 38; South- 
ern RR. Co. wv: McIntyre, 152 Ala. 223, 
LATS MAGEI4-e Tron City Min: -"Co: Vv. 
Hughes, 144 Ala. 608, 42 S 39; Clem- 
ents v. Alabama Great Southern R. 
Co., 127 Ala. 166, 28 S 648; Louis- 
ville, ete., R. Co. v. Cofer, 110 Ala. 
491, 18S’ 110; Kansas City, etc., R. 
©." “vz Burton, te: Ala. 240, 12 S’ 88; 
Tennessee, etc., R. Co. v. Cavin, 16 
Ala. A. 242,77 S 80. Compare Atlan- 
1a etc., Air Line R. Co. v Brown, 
158 Ala. 607, 48 S 73 (the only effect 
of alleging two causes conjunctively 
in the same count is that both must 
be proved). 

Cal.—Swain v. Los Angeles Morris 
Plan Co:, 60 Cal. A.667, 213 P 703. 

Conn.—Purdy v. Watts, 91 Conn. 
214, 99 A 496. 

Del.—State v. Maryland Fidelity, 
ete., Co., 31 Del. 494, 115 A 267; Co- 
peiee! Vv. Home Ins. Co., 29 Del.’6, 95 
A 

Fla: —. A. Strout Farm Agency v. 
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Blane (oye LL Ss 
. Georgia R., etc., 
Co., 146 Ga. 249, 91 SE 70; Gaines- 
ville, ete., R. Co. v. Austin, 122 Ga. 
823, 50 SE 983; Talbottom R. Co. 
vi Gibson, 106 Ga: 229,-82 SH 151; 
Hillside Cotton Mills v. Ellis, 23 Ga. 
A. 45, 97 SE 459. 

Ida_—Coe v. Bennett, 39 Ida. 176, 
226 P 736; Kruger v. St. Joe Lum- 
ber Co., 1i Ida. SHOAL 835 P 695. 

Tll.— Ogren v. Rockford Star Print- 
ing Co., 288 Ill. 405, 123 NE 587; 
Ramsey v. Hayes, 199 Ill. A. 161; 
Louisville, etc., R. Co: v. Hill, 29 Ill: 
A. 582. 

Ind.—Daviess County v. Fitzger- 
ald, 40 Ind. A. 24, 79 NE 393; State 
v. hiatal 36 Ind. A. 269, 75 NE 


Sands v. Wood, 1 Iowa 263. 
~Patterson  v. Wilkinson, 55 
Me. 49, 92 AmD 568. 

Md:—-Cumberland Glass Mier Co: 
v. De Witt, 120 Md. 381, 87 A 927, 
AnnCas1915A 702 [aff 237 U. S. 447, 
85 SCt 636, 59 L. ed. 1042]; Milske 
v. Steiner Mantel Co., 103 Md. 235, 
63 oy 471, 115 AmSR 354, 5 LRANS 
1105. 

Mass.—Allen v. Codman, 139 Mass. 
136, 29 NE 537. 

Mich.—Hberbach v. Woods, 232 
Mich. »392, 205 NW 174; McDonald 
v. Hall, 193 Mich. 50, 159 NW 358; 
Verlinde v. Michigan Cent. R. Co., 
165 Mich. 371, 130 NW 317; Knowles 
v. Cavanagh, 144 Mich. 260, 107 NW 
1073; Ives v. Williams, 53 Mich. 636, 
19 NW 562; Portage Lake Minerg’, 
eee Benev. Soc. v. Phillips, 36 Mich. 


Hollingsworth, 92 
267. 


Minn.—Walsh v. Kattenburgh, 8 
Minn. 127. 

Miss.—Yazoo, ete., R. Co. v. Wal- 
lace, 90 Miss. 609, 43 S 469. 

Mo.—Casey v. St. Louis Transit 
Co., 205 Mo. 721, 103 SW 1146; Clan- 
cy v. St. Louis Transit Co., 192 Mo. 
615, 91 SW 509; McHugh v. St. Lou- 
is Transit Co., 190 Mo. 85, 88 SW 
853; Sidway v. Missouri Land, etc., 
Co., 187 Mo. 649, 86 SW 150; Mc- 
Dermott v. Hannibal, etc., R. Co., 87 
Mo. 285; Scott v. Robards, 67 Mo. 
289; Henderson v. Dickey, 50 Mo. 
161; Young v. Coleman, 43 Mo. 179; 
Clark v.’ “Hannibal,” ete, RiGo., -36 
Mo. 202; 
35 Mo. 128; Childs v. State Bank, 17 
Mo. 213; Finnell v. Metropolitan St. 
159 Mo. A. 522, 141 SW 451; 
Zeideman v. Molasky, 118 Mo. A. 106, 
94 SW 754; Waechter v. St. Louis, 
ete., 'R. Co., 113 Mo. A. 370, 88 SW 
Ps Harris we Wabash BR: Cour sl 
Mo. in 125. 

N. Y.—Schwartz v. Marjolet, Inc., 
214 App. Div. 530, 212 NYS 464; Cal- 
ame v. Joseph, 189 App. Div. 179, 178 
NYS 245; Barrows V. Fidelity, etc., 
Co., 174 App. Div. 539, 161 NYS 203 
{aff 220 N. Y. 679, mem, 116.NE 1034 
mem]; Fisher v. New Yorker Staats- 
Zeitung, 114 App. Div. 824, 100 NYS 
185; Rockey v. Haslett, 91 App. Div. 
181, 86 NYS 320; Powers v. Sherin, 
89 App. Div. 37, 85 NYS 89; Peo. v. 
Sheriff, 78 App. Div. 46, 79 NYS 783; 
De Lery v. Rogers, 71 App. Div. 99, 
75 NYS 5138; Egan v. Butterworth, 
66 App. Div. 480, 73 NYS 301; West- 
heimer v. Musliner, 46 App. Div. 96, 
61 NYS 348; Harsen v. Bayaud, 12 
N. Y. Super. 656; Clark v. Farley, 10 
N. Y. Super. 645; Peo. v. Koster, 50 
Misc. 46, 97 NYS 829; Ring v. Mitch- 
ell, 45 Misc. 493, 92 NYS 749 [aff 
TOO map DA ly OLD, 09 Li AN YS AnlOs 
Barnes v. McGuire, 33 Misc. 438, 68 
NYS 485; Dorr v. Mills, 3 NYCivProc 
7; Gardner vy. Locke, 2 NYCivProc 


252; Adams v. Holley, 12 HowPr 
326; Van Namee v. Peoble, 9 How 
Pr 198; Blanchard vy. Strait, 8 HowPr 


Otis v. Mechanics’ Bank,: 
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proper to set out the different causes of action in 
separate counts, so that each cause of action will con- 
stitute a separate count and each count will em- 
brace only one cause of action,*® but it is also neces- 
sary, as a general rule, to do so;7° or, as frequently 


83; Maxwell v. Farnam, 7 HowPr 
236; Durkee v. Saratoga, etc., R.. Co; 
4 HowPr 226, 2 Code Rep 145; Handy 
v. Chatfield, 23 Wend. 35. 

Okl.—Chupco v. Chapman, 160 P 
88; Tishomingo First Nat. Bank v. 
Ingle, 37 Okl.) 276) 9 1320sP 895. 

Or.—Harvey- v. Southern P. Co., 46 
Or. 505, 80 P 1061; Langell v. Lang- 
ell, 17.-Or. 220, .20 P 286. 

White, 11 


Te enn.—Waggener Vv. 
Heisk. 741. 

Utah.—H. B. Claflin Co. v. Simon, 
13, Utah = 53> 66: P2376; 

Wis.—Harrison v. Juneau Bank, 17 
Wis. 340. 

[a] Bule is held. applicable to 
causes of action: (1) Of the same 
nature. State v. Maryland Fidelity, 
éete., Co., 31° Del. 494,115 A. 267... (2) 
Which are independent and wholly 
dissimilar. Haas v. Tegtmeier, 128 
Ill. A. 280 [app dism 225 Ill. 275, 80 
NE 130]. (3) Which are inconsist- 
ent. Sutherland v. Buckeye Cotton 
Oil .Co., 259 Fed. 909 (stating rule 
obtaining in Mississippi); Yazoo, 
etc., R. Co. v. Wallace, 90 Miss. 609, 
43 8 469, 122 AmSR 321; Kewaunee 
County v. Decker, 30 Wis. 624. (4) 
To which separate and different de- 
fenses may be made. McDougal v. 
Alabama Great Southern R. Co., 210 
Ala. 207, 97 S 730; Baker v. Atlan- 
tay ete. oR. Com 163. Alay 101® 49S 
hoy bs (5) Under different statutes. 
Casey v. St. Louis Transit Co., 205 
Mo. 721, 103 SW 1146; Peters v. St. 
Bouis;)ete:, WReVCok, j1b04 Nios Aseei2a. 
131 SW 917, 160 Mo. A. 629, 140 SW 
1197. (6) On express contract and 
implied contract based upon custom. 
Haley v. Pearson, (Tex. Civ. A.) 14 
SW (2d) 313. (7) On express con- 
tract and quantum meruit. Simmons 
v. Lawrence Duck Co., 133 Mass. 298; 
Jones v. Holtzen, (Tex. Civ. A.) 141 
SW. 121. And see Wright v. Bur- 
hart, (Ariz.) 276 P 837 (it is better 
pleading to state them in two counts, 
instead of one). (8) Against the mak- 
er and guarantor of the same instru- 
ment. Tucker v. Shiner, 24 Iowa 334. 
(9) On two or more bills or notes. 
McCoy v. Yager, 34 Mo.°134; Jones 
vi Cox, ‘7 ‘Mo. 1733 “Vane Namiee> vi 
Peoble, 9 HowPr (N. Y.) 198. ‘See 
Mortgages § 1604. Compare infra § 
173. (10) On two bonds conditioned 
for the payment of labor, ete., per- 
formed in the construction of differ- 
ent sections of a state highway under 
independent contracts. State: ‘v. 
Maryland Fidelity, ete., Co., 31 Del. 
494, 115 A 267. But see infra note 
85. (11) On a contract to effect a 
sale and a contract to procure a pur- 
chaser ready, able, and willing to 
buy. E. A. Strout Farm Agency v. 
Hollingsworth, 92 Fla. 673, 110 §S 
267. -(12) In contract and tort (Da- 
vis v. H. S. & M. W. Snyder, Inc, 
252 Mass. 30, 147 NE 30) (13) or in 
trespass and case (Peck v. Hender- 
son,’ 218 Ala 2338, 118 S 262. [den 
certiorari 22 Ala. A. 641, 118 S 258]; 
National Baking, etc., Co: v. Wilson, 
198 Ala.''.90; 73S 436; Louisville, 
ete., R. Co. v. Abernathy, 197 Ala. 
512, 73 S 108; Sudduth v. Central of 
Georgia VR.) Co; 19% Alas-303. 273 9S 
28; Interstate Lumber Co. v. Duke, 
183 Ala. 484, 62 S 845). (14) For 
distinet torts inflicting separate and 
several injuries (Peck v. Henderson, 
supra; McDougal v. Alabama Great 
Southern R. Co., 210 Ala. 207, 97 S 
ToOyt (CAB) false imprisonment and 
malicious prosecution (Ring Vv. 
Mitchell, 45 -Mise. 498, 92 NYS 749 
{aff 100 App. Div. 515 mem, 91 NYS 
1110 mem]); (16) false -imprison- 
ment and slander (Marley v. Duff, 
25 Del, 313, 80 A 235); (17) breaches 
of common law and statutory duties 
(Creen vy. Michigan Cent. R. Co., 168 
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stated, especially in code states,®° it is not only prop- 
er separately to state and number the causes of ac- 
tion,®! but it is also necessary separately to state,*? 
or separately to state and number,*? them. 


Mich. 104, 133 NW 956, AnnCas1913C 
98. See Negligence 5 658); (18) 
statutory penalty and actual dam- 
ages at common law (Scott v. Ro- 
bards, 67 Mo. 289); (19) breach of 
contract and negligence (Winslow 
Bros., te:,).Co. vaiGrace SS. Co:, 133 
Mise. 902, 238 NYS 448); (20) or 
breach of defendant carrier’s com- 
mon-law obligation to transport cat- 
tle within a reasonable time and 
breach of the carrier’s special con- 
tract to furnish cars properly bedded 
(Burgher v. Wabash R. Co., 139 Mo. 
A. 62, 120 SW 6738). 

{b] To secure separate finding on 
each cause of action, each should be 
set out in a separate count. Slack 
v. Whitney, (Mo. A.) 2381 SW 1060. 

[ce] Single theory in count.—(1) 
count or paragraph should 
proceed upon a single, definite the- 
ory. Peck v. Henderson, 218 Ala. 
233, 118 S 262 [den certiorari 22 Ala. 
A. 541, 118 S 258]; National Baking, 
etc., Co. v. Wilson, 198 Ala. 90, 738 
S 436; Dull v. Cleveland, etc., R. Co., 
Zdesind., (AL SbT aoe NE 101357 Chupco 
v. Chapman, (Okl.) 160 P 88; Tisho- 
mingo First. Nat. Bank v. Ingle, 37 
Okl. 276, 1382 P 895.+ (2) Theory of 
declaration or complaint generally 
see infra § 184. 

Statement of several causes of ac- 
tion in one count as duplicity see, 
infra $ 178. 

80. See cases infra notes 81, 83; 
and passim note 82. 

[a] Code provisions.—(1) In a 
number of states there are code pro- 
visions to the effect that, where two 
or more causes of action are united 
in the same complaint, they must be 
separately stated or separately stat- 
ed and numbered. See code provi- 
sions. (2) Such a code requirement 
is mandatory (Hall v. Cudahy, 46 
Colo. 324, 104 P 415), (3) and defend- 
ant has an undoubted right to insist 
upon its observance (National Fuel 
Cowv. Green, 50 Colo: 307, 115 PR 709; 
Fischer vy. New Yorker Staats-Zei- 
tung, 149 App. Div. 48, 133 NYS 497). 
(4) A few codes require each cause 
of action to be stated in a separate, 
numbered paragraph (see code pro- 
visions); (5) but, of course, where 
a petition is properly paragraphed, 
it is not open to an objection that 
it is not paragraphed as required by 
law (Moore v: White, 26 Ga. A. 612, 
107 SE 257), (6) nor can there be 
any basis for an order requiring fur- 
ther paragraphing (Stephens v. 
Schadler, 182 Ky. 833, 207 SW 704). 

S1,) Ponca, City, Milling “Co. mv. 
Krow, 131 Okl. 98, 267 P 629; State 
Bank v. Lanam, 34 Okl. 485, 126 P 
220. 

82. U.S.—Baran v. Goodyear Tire, 
etc., Co., 256 Fed. 570. 

Cal.—White v. Cox, 46 Cal. 169; 
McCarty v. Fremont, 23 an Loe. 
Robinson v. Godfrey, 78 Cal. A. 284, 
248 P= 268 ~dansen: Vv, Carr. 73: 'Cal 
Arco del 938 P 1048; Green v. Shul- 
man, 66 Cal. A. 284) 225 P 891. 

Colo.—Thomas v. Mahin, 76 Colo. 
200, 230 P 793; Ouray County v. San 
Juan County, 58 Colo. 67, 1438 P 841. 

Till. Ramsey v. Hayes, t99 Ill. A. 
T6i: 

Kan.—Spillman v. Union Portland 
Cement Co., 81 Kan. 775, 106 P 1087. 

Mo.—Repetto v. Walton, 313 Mo. 
182, 281 SW 411; Hoagland v. Hanni- 
bal, etc., R. Co., 39 Mo. 451; McCoy 
v. Yager, 34 Mo. 134; Linville v. Har- 
rison, 30 Mo. 228; Marsh v. Rich- 
ards, 29 Mo. 99; Mooney v. Kennett, 
19 Mo. 551, 61 AmD 576; Howard v. 
Wilson, 195 Mo. A. 582, 192 SW 473; 
Kabrich vy. State Ins. Co., 48 Mo, A. 
393. 

Nebr.—Hindmarsh vy. Sulpho Saline 
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Bath Co., 108 Nebr. 168, 187 NW 806. 

N. Y.—Freer v. Denton, 61 N. Y. 
492; Schwartz v. Marjolet, Inc., 214 
App. Div. 580, 212 NYS 464; Orvis 
v. Lorraine Co., 183 App. Div. eeZ0) 
NYS 264; Brettholz- Krumholz 
Constr. Co. ev... Rosenthal 176 App: 
Div. 118, 162 NYS 471; Barrows v. 
Fidelity, eter, .Connina App. Div. 539, 
LEE W'S’ 203 afi 2205N ye 67.9) nem, 
116 NE 1034 mem]; Wood v. New 
York Inter Urban Water Co., 157 
App. Div. 407, 142 NYS 626; Cohn 
v. Jarecky, 90 Hun 266, 35 NYS 935; 
Moskin v. Paine, 191 NYS 36. 

Oh.—Work v. Mitchell, 1 Disn. 506, 
12 Oh. Dec. Reprint 761. 

Or.—Dornsife v. Ralston, 55 Or. 
Pye SN Bed tlie tO, 1 alek 

S. C.—South Carolina Nat. Bank 
v. Mutual Inv. Co., 150 S. C. 365, 148 
SE 213; Reed v. Northeastern R. Co., 
37 -S..C. 42, 16 SE 289. 

S. D.—Nichols, ete., Co. v. Horstad, 
27_S..D. 262, 130 NW) 776. 

Tenn.—Middle Tennessee R. Co. v. 
McMillan, 134 Tenn. 490, 184 SW 20. 

Utah.—Felt City Townsite Co. v. 
vee Envy) vor 50) (Utah 364eeiG7e Je 

Wash.—Hockersmith v. Ferguson, 
51 Wash. 256, 98 P 670. 

[a] Particular causes of action 
which should be separately stated 
include causes of action: (1) On two 
separate and independent contracts 
(James Rees, ete., Co. v. Angel, 125 
Mise: -771,, 218 NYS 817), (2) or--on 
a note and for foreclosuré of a mort- 
gage securing it (Commerce Trust 
Co. v. White, 172 Mo. A. 537, 158 SW 


457). (3) To enjoin stock assess- 
ments. Blake v. Boston Dev. Co., 50 
Utah 347, 167 P 672 (each assess- 


ment is a completed transaction, and 
there may be separate and distinct 
defenses in respect thereof). (4) 
For invasion of two separate and 
distinct primary (Wood v. 


157° App. | Div. 142 NYS 626); 
(5) violations of two separate stat- 
utes (Baran v. Goodyear Tire, etc., 
Co., 256 Fed. 570); (6) alienation of 
affections and criminal conversation 
(Sullivan v. Valiquette, 66 Colo. 170, 
180 P 91); (7) commissions and con- 
spiracy and fraud to deprive plaintiff 
of the commissions (Popper v. Korn, 
218 App.) Divs :513,)) 218-9 N YS -631))5 
(8) breach of contract.and misappro- 
priation of trust fund (Felt City 
Townsite Co. v. Felt Inv. Co., 50 
Utah 364, 167 P 835); (9) foreclo- 
sure of four distinct mortgages 
(South Carolina Nat. Bank v. Mutual 
Pnivs (Cos) Ub0h ss Cws65,) 1484S hie21 305: 
(10) taxes for different years (Pin- 
nacle Gold Min. Co. v. Peo., 58 Colo. 
86, 148 P 8387); (11) or injuries to 
crops for successive years from an- 
nual overflows of water (Bunten vy. 
Chicago, ete, R. Co., 50 Mo. A. 414; 
Offield v. Wabash, etc., R. Co., 
A 607). 


22 Mo. 


83. New v. Smith, 73 Kan. 174, 84 
P. 1030; Knight v. Dalton; 72° Kan: 
131, 83) P 124: Burdick -vi ‘Carbon- 
dale Inv. Co.,.-71 Kan. 121, 80 P 40; 
Wisenhouer v. Stein, 37 Kan. 281, 15 
P 167; Jackson County v. Hoaglin, 
5 Kan. 558; Lezinsky v. Roubaix 
210 App 2Divy 102% 2205) UNIS 
573; Sherlock v. Manwaren, 209 App. 
Dive SOS; 20o WNW Sar lOO ts MOY yivenic= 
ban Motion Picture Industries, 207 
App. Div. 833, 202 NYS 200; Fleit- 
mann vy. Colonial Finance Corp., 203 
App. Div. 827, 197 NYS 125; Smith 
v. Earle, 202 App. Div. 305, 195 NYS 
3842; Morris v. Southern Exp. Co., 
197 App. Div. 930, 189 NYS 26; Hea- 
phy v. Widlitz, 197 App. Div. 455, 189 
NYS 481; Bernstein v. Orlevitch, 196 
App. Div. 362, 187 NYS 720 [aff 198 


Mills, 


[§ 172 


foregoing rules as to the necessity of separate counts 
or statements are sometimes relaxed so as not to re- 
quire the statement in separate counts, or as sepa- 
rate causes of action, of numerous causes of action 


App. Div. 1014 mem, 190 NYS 913 
mem]; Royle v. McLaughlin, 195. 
App. Div. 413, 186 NYS 356; Glover 
v. Holbrook, ete., Corp., 189 App. Div. 
328, 178 NYS 517; Stabilimento Met- 
allurgico Ligure v. Joseph, 189 App. 
Div. 173, 178 NYS 241; Fifteen Twen- 
ty Broadway, Inc. v. New York The- 
atre Co., 179 App. Div. 48, 166 NYS 
107; Fleitmann v. United Gas Impr. 
Co., 174 App. Div. 781, 161 NYS 650; 
Raftery v. Carter, 162 App ED ive: plats 
140° NYS; 2715 Huguley Vv. Gardiner, 
157 App. Div. 720, 142 NYS 660; 
Stines v. New York, 154 App. Div. 
276, 188 NYS 962; Barrett Mfg. Co. 
v. Sergeant, 149 App. Div. 1, 133 NYS 
526; Crosby v. Cowen, 141 App. Div. 
369, 126 NYS 204; Brown v. Thomp- 
son-Starrett Co., 139 App. Div. 632, 
124 NYS 396; Kaulbach v. Knicker- 
bocker ‘Trust Co., 139 App. Div. 566, 
124 NYS 286; Uss v. Grane Co., 138 
App. ‘Div. 2567:123 NYS. 9434'\Carriv. 
Kimball, 130 App. Div. 107, 114 NYS 
300; Hamnstrown v. New York Con- 
tracting Co., 122 App. Div. 438, 106 
NYS 880 [rev 52 Misc. 634, 102 NYS 
835]; Paul. v. ord,” 117-App.e Pir 
151, 102 NYS 359; Overbagh v. Oath- 
out, 90 Hun 506, 35 NYS 962; Gunn 
v. Fellows, 41 Hun 257, 4 NYSt 155; 
Winslow Bros., ete., Co. v. Grace SS. 
Co.,_ 133) ‘Mise. 902; 233. NYS, 448% 
Prudence Holding Corp. v. Jennie E. 
Gordon Realty Corp., 130 Misc. 784, 
225 NYS 237; Brooklyn First Constr. 
Co. v. Rapid Transit Subway Constr. 
Co., 122 Misc. 145, 203 NYS 359 [aff 
211 App. Div. 184, 206 NYS 822]; 
Deigel v. Magee, 74 Misc. 520, 132 


NYS 665; Kenny v. Phyfe, 139 NYS 
3824; Lyon v. Friedlander, 116 NYS 
569; Blanchard v. Jefferson, 17 NYS 
927; Acome v. American Mineral Co., 


11 HowPr (N. Y.): 24; Briggs v. Gil- 
bert Grocery Co., 116 Oh. St. 3433 
156 NE 494; Hall v. Cincinnati, ete., 
R. Co., 1 Disn. 58, 12 Oh. Dec. (Re- 
print) 485; Robert v. Glenn, 4 Oh. 
Dee...) CReprint)- 12%, CleviiuR 465 
Byers v. Rivers, 3 Oh. Dec. (Reprint) 
231, 5 WklyLGaz 37; Hathaway v. 
Springfield, etc., R. Co., 2 Oh. Dee: 
(Reprint) 349, 2 WestLMonth 481; 
Chouteau v. Hornbeck, 125 Okl. 254, 
2b. P” 3725. Chupeo —v,, Chapmant 
(Okl.) 160 P 88; Tishomingo First 
Nat. Bank v. Ingle, 37 Okl. 276, 132 
Pys95. 

[a] Applications of rule.—Causes 
of action which should be separately 
stated and numbered in conformity 
with the requirements of code pro- 
visions include causes of action for: 
(1) Two distinct and separate legal 
wrongs. Stines v. New York, 154 
App. Div. .276,-138 NYS? 962. (2) As 
number of separate torts not stated 
to be interdependent, or to have been 
separate violations of a single duty 
which defendant owed to plaintiff, 
but apparently distinct and inde- 
pendent wrongs, each of which will 
require independent proof, and as to 
which there may be as many defens- 
es as there are torts. Ellery v. Peo- 
ple’s Bank, 139 App. Div. 928, 124 
NYS 410. (38) False arrest and im- 
prisonment and malicious prosecu- 
tion. Gearity v. Strasbourger, 133 
App, ) Div. JOT Lis) NYS 2a a (4) 
Conspiracy and acts done in pursu- 
ance thereof. Leonard v. Bulkley, 224 
App. Div. 706, 229 NYS 481. (5) Mis- 
representations by which plaintiff 
was induced to part with certain 
money and subsequent representa- 
tions by which he was induced to part 


with a_ different sum. Levine v. 
Chase, 164 App. Div. 926, 149 NYS 
442. (6) Violation of plaintiff's 


rights as riparian owner and viola- 
tion of plaintiff’s rights derived from 
an easement. Mater Realty Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—— 


§§ 172-173] 


based upon the same or similar facts®* or identical 
instruments which can be easily described in one 
-count;°° where the causes of action are not separa- 
ble from each other by some distinct line of demarea- 
tion ;°° or in courts where rigid forms of pleading are 


not required.’? 


[§ 173] ce. Two or More Matters Involved in Sin- 
gle Cause of Action—(1) Necessity.®® 


PLEADING 


duplicity 


[49 C.J.] 157 


as may obtain in the particular jurisdic- 
tion,®® it is not necessary to employ two or more 
counts or paragraphs, or separately. to state and 
number two or more causes of action, in order to 
plead a single cause of action,®® even though it in- 


volves two or more matters,®! such as several items,°? 


Unless a 


contrary holding is called for by such rules against 


B. B. Bathing Park, 209 App. Div. 
88555 20 NYS. 9528. (7) Moneys 
earned under a contract and damages 


suffered by reason of its breach. 
Dailey v. Standard Shipbuilding 
Corps LiicApp: Diva 647.167) NYS 


38. (8) Breach of contract and abuse 
of process in connection with other 
litigation. Sands v. Comerford, 123 
Misc. 104, 203 NYS 772. (9) Failure 
to deliver different shipments under 
different bills of lading. Upson Co. 
v. Erie R. Co., 213 App. Div. 262, 210 
NYS, 112. (10) Goods sold and de- 
livered, and on a guaranty of pay- 
ment. Winter v.. Maple City Mfg. 
Co., 132 Misc. 631, 230 NYS 458. 
Unnumbered paragraphs construed 
to be separate counts see infra § 182. 
84. Ill.—Chicago West Div. R. Co. 
v. Ingraham, 131 Ill. 659, 23 NE 350. 
Ind.—Chicago, ete., R. Co. v. Wol- 


eott, 141 Ind. 267, 39 NE 451, 50 
AmSR 320. 

Mich.—Hamilton v. Plainwell Wa- 
ter-Power Co., 81 Mich. 21, 45 NW 


648. 

N. J.—Wright v. Staubach, (Ch.) 
131 A 100. 

N. Y.—Peo. v. Liberman Dairy Co., 
59 Mise. 22, 109 NYS 1067; Long- 
worthy v. Knapp, 4 AbbPr 115. 

[a] Items of service.—Even if all 
the items of service under a severable 
employment contract are separate 
causes of action, yet, where they are 
alike in character, they may be in- 
cluded in a single count. Bates v. 
Oregon-American Lumber Co., 295 
Fed. 1. 

Statement as one cause of action of 
facts which might constitute several 
see infra § 173. 

85. Woodall v. People’s Nat. Bank, 
153 Ala. 576, 45 S 194;. Sugg v. Bur- 
gess, 2 Stew. (Ala.) 509; New Lon- 
don City Nat. Bank v. Ware River 
R. Co., 41 Conn. 542; Godfrey v. Buck- 
master, 2 Ill. 447; International Ho- 
tel Co. v. Flynn, 141 Ill. A. 532 [rev 
on other grounds 238 Ill. 636, 87 NE 
855, 15 AnnCas 1059] (two bonds); 
Farrington v. Muchmore, 68 N. Y. S. 
857. See Mosher y. Bellas, (Ariz.) 264 
P 468, 469 (‘Each of the assigned 
claims for wages constituted a sepa- 
rate cause of action and should have 
been so set out in the complaint. 
They were not, however, improperly 
united in one count. They were of 
the same character and capable of 
the same relief’’); Dawson v. Lail, 1 
Ariz. 490, 3 P 399 (stating that, in a 
suit on two or more bills or notes, 
it is better practice to make a sep- 
arate statement as to each bill or 
note, but declining to disturb the 
judgment for failure to do so, where 
the instuments bore the same date, 
were payable to the same party, and 
matured at the same time). 

(a) Suits involving several pieces 
of property.—(1) Where plaintiff con- 
tracted to sell a number of pieces of 
property by separate contracts to the 
same person, he may sue to foreclose 
all of them in one action, without 
stating each contract as a separate 
cause ‘of action. State v. Darling, 39 
S. D. 558, 165 NW 536 [foll State v. 
Eckhart, 29. SED: 557, 165 NW 538]. 
(2) One count is sufficient in a com- 
plaint to quiet title to several lots, 
joining several defendants claiming 
an interest in all the lots. Schreib- 
er v. Bennett, 81 Colo. 369, 255 P 459 
‘deciding the point without discus- 
sion). 

86. Maisenbacker v. Society Con- 
cordia, 71 Conn. 369, 376, 42 A 67, 71 


two or more grounds of liability,®® two or more acts 
or factors contributing to a single injury or result,®* 


AmSR 213; Craft Refrigerating Mach. [ A complaint may seek in one and the 
Co 


JOLT Wi Quinnipiac Brewing Co., 63 
Conn. 561,.29 A. 76, 25 LRA 856. 

87. Holt v. Peacock, 18 Hawaii 502 
(district court). 

88. Suit on mortgage securing sev- 
eral notes see Mortgages §§ 1604, 1609. 

89. See infra §§ 176-179. 

90. Ala.—Atlanta, ete. R. Co. v. 
Knight, 211 Ala. 213, 100 S 233; Bur- 
nett v. Alabama Power Co., 199 Ala. 
337, 7T4-S 459. 

Ind.—Pittsburgh, etc., R. Co. v. Ger- 
eee Ins. Co., 44 Ind. A. 268, 87 NE 

5: 

Kan.—Yard v. Gibbons, 95 Kan. 802, 
149 P 422. 

N. Y.—Alison vy. China, etc., Trad- 
ing Co., 127 App. Div. 246, 111 NYS 


100; Rothschild v. Grand Trunk R. 
Co., 14 NYS 807; Dickens v. New 
York Cent. R. Co., 18 HowPr 228. 


Or.—Gray v. Hammond Lumber 
Cor 113) Orso 0n Zod. PpOonwe Zoe a OL; 
934 P 261. 

Utah.—Lund v. Salt Lake County, 
58 Utah 546, 200 P 510. 

Wis.—Seering v. Black, 140 Wis. 
413, 122 NW 1056. 

[al Count in case is of course not 
objectionable as a misjoinder of tres- 
pass and case in a_ single count. 
Crescent Motor Co. v. Stone, 208 Ala. 
137, 94 S 78. 

Construction of pleading as stating 
one or more causes of action see Ac- 
tions §§ 189-205; and infra § 182. 

91. Colo.—National Fuel Co. v. 
Green, 50 Colo. 307, 115 P 709. 

Ida.— Carroll Vv. Barun Bee ns. 
Co., 28 Ida. 466, 154 P 98 

Kan.—Culbertson v. Pola Portland 
Cement Co., 
AnnCas1914A 610. 

Mo.—Woods v. Missouri, etc., R. Co., 
51 Mo. A. 500. 

N. Y.—Robinson v. Brown, 166 N. 
Y. 159, 59 NE 775; Ringler v. Jetter, 
206) -App. ) Div. 478;, 201, SN YS. 523: 
Loomis v. Lehigh Valley R. Co., 114 
Mise. 480, 186 NYS 700. 

Ss. C.—Wichman v. Scarpa, 101 S. C. 
437, 85 SE 1061. - 

Utah.—Blake v. Boston Dev. Co., 50 
Utah 347, 167 P 672. 

W. Va. ’ Catlett v. Bloyd, 83 W. Va. 
776, 99 SE 81 

See Illinois Cent. R. Co. v. Horace 
Turner, Corp., 9 F. (2d) 6 -(holding, 
without discussion, in an_ action 
against a carrier to recover damages 
for unreasonable delay, that there 
was no merit in a contention that 
each bill of lading evidenced a sep- 
arate contract and should have been 
the subject of a separate count). 

fa] here is no code provision re- 
quiring “plaintiff to state in separate 
eounts the several distinct matters 
upon which he relies to support a 
single cause of action.” National 


Fuel Co. v. Green, 50 Colo. 307, 313, 
Dee 709: 
{[b] Alternative averment that de- 


fendant’s agent either did a certain 
act or caused it to be done does not 
refer to separate causes of action but 
rather to the manner in which the al- 
leged wrong was committed as con- 
stituting the same cause of action, 
and hence does not render the count 
objectionable as stating two distinct 
and separate causes of action. Amer- 
ican R. Express Co. v. Summers, 208 
TAD Sd Osos | Moric 

{c] Willfulness and wantonness, 
in respect of one act, may be charged 
in one count. Birmingham R., ete., 
Co. v. Johnson, 183 Ala. 352, 61 S79. 

{d] Real and personal property.— 


87 Kan. 529) 91125) Psi, 


same count to quiet title to both real 
and personal property. Maguire v. 
Se eae 64) Calor An tbo Omer 22) ols 


[e] In action against officers and 
directors of corporation for account- 
ing, ‘wrongful acts, if charged 
against the same individuals, may, as 
a rule, be incorporated into one state- 
ment in the complaint, regardless of 
how numerous or how involved the 
alleged wrongs may be. Under such 
circumstances the wrong consists in 
appropriating the property or proper- 
ty rights of the corporation, and that 
wrong constitutes but one cause of ac- 
tion, regardless of the number of acts 
on the part of the wrongdoer.” Blake 
v. Boston Dev. Co., 50 Utah 347, 356, 
16% P 672. 

In action of trespass see Trespass 
[38 Cye 1098]. 

92. Bartram v. Ohio, etc., R. Co., 
141 Ky. 100, 132 SW 188; Bowman 
175 Mo. A. 696, 158 SW 


v. Shelton, 
404; Nelson v. Henrichsen, 31 Utah 


Dey 87 P 267; and cases infra this 
note. 
[a] Rule is applicable to: (1) 


Numerous items under one contract. 
Erie R. Co. v. Hilton, 171 App. Div. 
545, 157 NYS 733 (contract implied 
from circumstances); Innes v. Hay, 
28 Wyo. 274, 203 P 1091. And’ see 
James Rees, etc., Co. v. Angel, 125 
Mise. (71, 21 NYS 81 action -for 
money due on contract and claim for 
extras performed under the contract). 
(2) Items of account see Accounts 
and Accounting § 170. (3) AIl the 
elements or items of damage result- 
ing from the same act or breach of 
contract. Doak v. Mammoth Copper 
Min. Co., 192 Fed. 748; Breard v. Lee, 
192 Fed. 72; Chicago West Div. R. 
Co. v. Ingraham, 131 Ill. 659, 23 NE 
350; Bartram v. Ohio, ete, R. Co., 
141 Ky. 100, 132 SW 188; United 
Surety Co. v. Summers, 110 Mad. 95; 
12, A) 71553. Lamb vy. St: -Bouis Cable, 
ete., R. Co. 33 Mo. A. 489; Dailey v. 
Standard Shipbuilding Corp., 179 App. 
Div. 647, 167 NYS 38; Wellington v. 


Spencer, 37 Okl. 461, 132 P 675, 46 
LRANS 469; Lyons v. Fairmont Real 
Est. Co., 71 W. Va. 754, 77 SE 525. 


(4) In some jurisdictions, in an ac- 
tion on several notes or bills to which 
the parties are the same, they are re- 
garded as a single cause of action em- 
bracing several items, which may be 
stated in a single count. Bird v. 
Daniel, 9 Ala. 302; Dade v. Bishop, 
Minor (Ala.) 263; Morse v. Frost, 54 . 
Conn. 84, 6 A 182; Godfrey v. Buck- 
master, 2 Ill. 447; Ball v. Nash, 55 
Ind. 9; Ragan v. Day, 46 Iowa 239; 
Merritt v. Nihart, 11 Iowa 57; Stad- 
ler v. Parmlee, 10 Iowa 23; Latimer 
v. Mahaffey, 30 S. C. 612,-8 SE 642; 
Latimer v. Sullivan, 30 SG dae 8 
SE 6389. (5) In other jurisdictions 
separate counts are necessary in a 


suit upon several bills or notes. See 
supra § 171, 
93. Payne v. New York, ete, R. 


Co., 201 N. Y. 436, 95 NE 19. 

Grounds arising out of same trans- 
action see infra text and note 3. 

94. J. P. Morgan Pav. Co. v. Shoe- 
maker, 213 Ala. 625, 105 S 884; Arn- 
old_v. C. Hoffman, etc., Milling Co., 
86 Kan. 12,:119 P 373; McDonald v. 
Hall,- 193 Mich. 50, 159 NW, 358; 
Chesapeake, ‘etc., R. Co. v. Newton, 
117 Va. 260, 85 SE 461. 

[a] Several untrue representa- 
tions.—Seneca Wire, etc. Co. Vv. 
Leach, 247 N. Y. 1, 159 NE 700. 


\ 
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several breaches of one contract,?> continuous serv- 
ices of a public officer during more than one term of 
office,?® certain relief and other relief ancillary or 
incidental thereto,®? or the right of plaintiff to cer- 
The insertion of an 
allegation of conspiracy in a complaint stating a 
malicious prosecution®® does not 
make it necessary separately to state and number two 


tain relief in two capacities.*% 
cause of action for 


causes of action. 


Facts constituting one entire transaction may be 
set forth in a single count, statement, or paragraph 
as a single cause of action,? even though two or more 
grounds of liability*® or parts of the transaction* are 
set forth; and when a single and continuous purpose 


Several acts of negligence see Neg- 
ligence § 657. 
95. Mo.—Richard Brown, etc., Con- 


tracting Co. v.  Bambrick Bros. 
eRe Fs ‘Co., 150° Mo. A. 505,, 131) (SW 
Nebr.—Haurigan v. Chicago, ete., 


R. Co., 80 Nebr. 132, 1183 NW 988, 16 
AnnCas 450. 

Oh.—Toledo Gas-Light, etc., Co. v. 
Toledo, 10 Oh. Cir. Ct. N. S. 490, 30 
One Cin setae! 29. 

Utah.—Felt City Townsite Co. v. 
Felt Inv. Co., 50 Utah 364, 167 P 835. 

Wis.—Fisk v. Tank, 12 Wis. 276, 78 
AmD 737, 

Man.—Hagel v. Starr, 2 Man. 92. 

See Laser Grain Co. v. Tennessee 
Fiber Co., 130 Ark. 494, 197 SW 1166 
(breach of entire contract calling for 
delivery of cotton seed meal in two 
shipments, on different dates); Bor- 
geas v. Oregon Short Line R. Co., 73 
Mont. 407, 236 P1069 (breach of con- 
tract in two ways). 

Breaches of one or more covenants 
or promises see Contracts § 868; 
Covenants § 196. 

In action of assumpsit see Assump- 
sit, Action of § 49. 

96. McCord v. Page County, 179 
Iowa 1032, 162 NW 242 (services of 
same kind). 

97. Cribb v. Hudson, 99 Kan. 65, 
160 P1019; Stewart v. Pacific Finance 
Co., 8% Wash. 484, 151 P 1092. 

98. Tischner v. Sickinger, 182 App. 
Div. 816, 169 NYS 882. 

99. Effect of allegation generally 
see Malicious Prosecufion § 125. 

1. Benedict v. Thain, 150 App. Div. 
137, 184 NYS 720. 

2. See cases infra notes 3-5. 

In action of trespass see Trespass 
[38 Cye 1098]. 

3. Robinson v. American Linseed 
Co., 147 Fed. 885; Union Transit Co. 
v. Erie R. Co., 52 Misc. 293, 102 NYS 
149 (where only one recovery may be 
had upon one or all the grounds set 
forth); Barto y. Nix, 15 Wash. 563, 
46 P 1033. 

Joinder of causes of action arising 
out of same transaction see Actions 
§$§ 239-243. 

4, Horton v. Winbigler, 175 Cal. 
149, 165 P 423 (contract and deed con- 


stituting parts of transaction for pur- 
chase of land). 
[a] Several promissory notes 


which arose out of the same transac- 
tion may be declared on in a single 


count. Morrow v. Shuff, (Ala.) 122 5 
635. 
5. U. S—Boyce v. Odell Commis- 


sion Co., 107 Fed. 58. 
Cal.—Hoffman v. Tuolomne Coun- 
ty Water Co., 10 Cal. 413. 
Conn.—Dawson yv. Marsh, 74 Conn. 
498, 51 A 529. 
Ind.—Chicago, etce., R. Co, v. Wol- 
cott, 141 Ind. 267, 39 NE 451, 50 AmSR 


320; Young yv. Gentis, 7 Ind. A. 199, 
32 NE 796. 
Ky.—Powell County v. Kentucky 


Lumber Co., 24 SW 114, 15 KyL 577. 

Mass.—Rice v. Coolidge, 121 Mass. 
393, 23 AmR 279. 

MicKh.—McDonald v. Hall, 193 Mich. 
50, 54, 159 NW 358 [cit cyel. 

N. Y.—Peo. v. Tweed, 63 N. Y. 194;. 


PLEADING 


[§§ eat 


runs through an entire transaction made up of vari- 
ous acts, each of which might alone constitute a 
cause of action, it is proper to set up all the facts in 
one count as a single cause of action.® 

[§ 174] (2) Propriety.° 
same cause of action in different ways or forms, each 
in a separate count, so as to meet. different possible 
phases of the evidence as it may be developed at the 


The statement of the 


trial,’ or so as to meet different possible legal views,*® 


Powell v. Hinkley, 93 App. Div. 138, 
87 NYS 2; Brown v. Cady, 91, App. 
Div. 415, 86 NYS 959; Price v. Price, 
2p un v6 9d74 5 A HOM DS. sec, Gre OMe 
Barnes’ vy. McGuire, 33 Mise. 438, 68 
NYS 485; Langdon v. New York, etc., 
Re Cow Vo yING S965, eG ou eke ade oN eave 
628 mem, 31 NE 98 mem, 4 Silv. A. 


271]; Newcombe v. Chicago, etc., R. 
Co., 8 NYS 366; Longworthy  v. 
Knapp, 4 AbbPr 115; Jacot v. Boyle, 
18 HowPr 106. 


R. I.—Handy v. Waldron, 18 R. I. 

567, 29 A 143, 49 AmSR ‘794. - 
Wis.—Merriman v. McCormick Har- 

vesting Mach. Co., 86 Wis. 142, 56 

NW 743. 

6. Cross references: 

Amendment by adding. counts for 
pe cause of action see infra § 
Dile 

Joinder of inconsistent counts or 
Bae see Actions §§ 215, 226. 

U. S.—Gray v. Baltimore, etc., 


IR Tei 24 Ey (2d) 671, 59 ALR 461; 
Journal of Commerce, ete., Bulletin 
v. Boston Transcript Co., 292 Fed. 


ehikit 3 
382. 

Ala.—Sovereign Camp W. O. W. v. 
Carrell, 218 Ala: 613, 119 S 640; 
Southern R. Co. v. McEntire, 169 Ala. 
42, 53 S 158; Alabama Great South- 
ern R. Co. v. Hunt, 17 Ala. A. 566, 86 
S 97 [rev on other grounds 204 Ala. 
504, 86 S 100]. 

Del.—Perry v. Stayton, 25 Del. 529, 
82 A 87; Wilmington City R. Co. v. 
White, 22 Del. 363, 66 A 1009. 

Ga.—Gainesville, ete, R. Co. v. 
Austin, 122 Ga. 823, 50 SE 983; Arm- 
strong v.>Penn, 105 Ga, 229,- 31 SH 
158; Pacific Mut. L. Ins. Co. v. Carak- 
er, 31 Ga. A. 707%, 121° SE 876; Mil- 
ler v. Southern R. Co.,.21 Ga. A. 367, 
94 SE 619; Atkinson v. Bullard, 14 
Ga. A. 69, 80 SE 220. 

Ill—Hunter v. Chicago Sanitary 
Dist:, A779 TSA. div2 

Me.—Cole v. Sprowl, 35 Me. 161, 56 
AmD 696. 

Md.—Little v. Edwards, 69 Md. 499, 
16 A 134. 

Mass.—Massachusetts Mut. L. Ins. 
Co. v. Green, 185 Mass. 306, 70 NE 
202; Lynn Safe Deposit, etc., Co. v. 
Andrews, 180 Mass. 527, 62 NE 1061; 
Goodhue vy. Hartford F. Ins. Co., 175 
Mass. 187, 55 NE 1039; Lovett v. 
Salem, etc., R. Co., 9 Allen 557. 

Mich.—Way v. Root, 174 Mich. 418, 
140 NW 577; Carbary v. Detroit Unit- 
ed R. Co., 157 Mich. 6838, 122 NW 367; 
Rawlinson v. Shaw, 117 Mich. 5, 75 


Kilkenney v. Bockius, 187 Fed. 


NW 138; Stubly v. Beachboard, 68 
Mich. 401, 36 NW 192; Hart v. Sum- 
mers, 38 Mich. 399. 
or Paget v. Cordes, 277 P 101. 
Eastman v. Dunn, BAIR ay 
ee $3 A 1057: 
Tenn.—Chesapeake,. etc, R. Co. v. 


Crews, 113 Tenn. 52, 99 SW 368. 

Vt.—Johnson v. Central Vermont 
R. Co., 84 Vt. 486, 79 A 1095. 

Va.—Seal v. Virginia Portland Ce- 
ment, 108 Va. 806, 62 SE 795; Balti- 
more, etc., R. Co. v. Whittington, 30 
Gratt. (71 Va.) 805. 

[a] “Purpose (1) of inserting in 
one declaration several counts for the 
same cause of action is to state the 


is permissible,® not only at common law,?° but also 
under some statutest+ and rules of court,*? 
in some jurisdictions where the code system of plead- 
ing obtains;1* but in other jurisdictions a code re- 
quirement that the facts constituting the cause of ac- 


and even 


plaintiff’s claim in as many ways as 
the pleader thinks wise in view of 
the fact that he is not certain just 
what the case will be when made out 
by proof at the trial.” Farquhar v. 
Farquhar, 194 Mass. 400, 404, 80 NE 
654. (2) “One of the objects of in- 
serting two or more counts in one 
declaration, when in fact there is but 
one cause of action, is to accommo- 
date the statement of the cause, as 
far as miay be, to the possible state 
of the proofs to be exhibited on the 
trial, or to guard, if possible, against 
the hazard of the proofs varying ma- 
terially from the statement of the 
cause of action, so that, if one or 
more of the several counts should 
not be adapted to the evidence, some 
other of these may be so.” Rawlin- 
aon v. Shaw, 117 Mich. 5, 9, 75 NW 

{[b] Contradictory facts may be 
set up in different paragraphs. Mil- 
ler v. Southern R. Co., 21 Ga. A. 867, 


94 SE 619; Keeshan v. Elgin, etc., 
Tract. Cole L320 Ll VA 41 Opatieras 
Ill. 533, 82 NE 360]; Chicago, etc., 


. Co. v. Barker, 169 Ind. 670, 83 NE 
869,17 LRANS 542, 14 AnnCas 375. 

Necessity of purporting to allege 
aur exene causes of action see infra § 

8. Marsch v. Southern New Eng- 
land R. Corp., 230 Mass. 483, 120 NE 


120; McCall v. Atchley, 256 Mo. 39, 
164 SW 593. 
9. See cases supra notes 7, 8; and 


infra notes 10-13. 

10. 1 Chitty Pl. p 424. 

[a] Common-law practice.—Under 
the common-law procedure it was a 
common and often a very useful prac- 
tice to state a single cause of action 
in different ways, each in a separate 
count, to meet the possible results 
of the evidence as it might be de- 
veloped at the trial, for it is fre- 
quently impossible to know before- 
hand exactly what the evidence may 
disclose. In this way plaintiff who 
had a meritorious case might succeed 
on some one count while failing in 
all others. 1 Chitty Pl. p 424. 
_ 11. Statutory authorization of 
joinder of counts for same cause of 
action see Actions § 211. 

12. Robertson vy. United Fuel, ete., 
Co., 218 Mich. 271, 187 NW 300. 

13. Ariz.— Willard v. Carrigan, 8 
Ariz. 70, 68 P 538. 


Cal. —Tanforan v. Tanforant ori 
Cal. 270, 159 P 709; Estrella Vine- 
yard Co. v. Butler, "125 Cal. 232, 57 


P 774; Stockton Combined Harvester, 
etc., Works v. Glens Falls Ins. Co., 
121 Cal. 167, 538 P 565; Bernstein v. 
Downs, 112 Cal. 197, 44 Pp 557; Ruck- 
er v. Hall, 105 Cal. 425, 38 P 425; 
Cowan v. ‘Abbott, 92 Cal. 100, 28 P 
213; Remy v. Olds, 4 Cal. Unrep. Cas. 
240, 84 P 216, 21 LRA 645; Wilson 


v. Smith, 61 Cal. 209; Nave v. Taugh-_ 


er, 49 Cal. A. 308, 193 P 508. 

Ind. —Cleveland, etc., R.ECo, 
sett, 172 Ind. 525, 87 NE 723; Stearns 
Ve Dubois, 55 Ind. 257; Toledo, etc., 
R. Co. v. Daniels, 21 Ind. 256; Leiter 
v. Jackson, 8 Ind. A. 98, 35 NE 289. 

Iowa.—Ransom-Ellis Go. v. Eppel- 
Sheimer, 205 Iowa 809, 218 NW 566; 


v. Gos- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 174-176] 


tion shall be stated without unnecessary repetition? 
is held to preclude the use of different counts, or the 
separate statement of two or more causes of action, 
where there is only a single wrong, transaction, or 
peculiar 
where, from the nature of the case, it would be clear-. 
ly inequitable to confine plaintiff to a single state- 
ment;!® and even in jurisdictions where the rule per- 
mitting the statement of the same cause of action in 
different counts prevails, it is subject to the limita- 
tions that there must be a substantial difference be- 
and that unnecessary counts 
shall not be inserted!® vexatiously?® in the declara- 
A petition containing only a 
single count or cause of action may be paragraphed,”° 


demand,*® except under 


tween the counts,'* 


tion or complaint. 


Russell v. Clemens, 196 Iowa 1121, 
195 NW 1009; Emeny v. Farmers’ 
El. Co., 194 Iowa 282, 189 NW 720; 
Cawker City State Bank v. Jennings, 
89 Iowa 230, 56 NW 494; Jack v. 
Des Moines, ete., R. Co., 49 Iowa 627; 
Pearson v. Milwaukee, etc., R. Co., 45 
Iowa 497. But see Hammer v. Chi- 
cago, etc., R. Co., 61 Iowa 56, 15 NW 
597 (where the practice was criticized 
as applied to negligence cases). 
Kan.—MecDonnell y. Swift, 124 Kan. 
327, 259 P 695; Van Arsdale-Osborne 
Brokerage Co. v. Foster, 79 Kan. 669. 
100 P 480; Edwards y. Hartshorn, 72 
Kan. 19, 82.P 520, 1_LRANS 1050. 
La.—Montross v. Hillman, 11 Rob. 
SS Ore v. Richardson, 2 Mart. N. 
De 


Ss. 

Mo.—Rinard v. Omaha, ‘etc., R. Co., 
164 Mo. 270, 64 SW 124; Brinkman v. 
Hunter, 73 Mo. 172, 39 AmR 492; Day- 
ton Folding Box Co. v. Danciger, 161 

. Mo. A. 640, 148 SW 855; Landers v. 
Quincy, etc. R. Co., 134 Mo. A. 80, 
114 SW 543; Landers v. Quincy, etc., 
Rel Cone 14 oMor-Av465.55 9:0: (SW; 
Hess v. Gansz, 90 Mo. A. 439. 

Mont.—Neuman vy. Grant, 36 Mont. 
77, 92 P 43 [dist Reed v. Poindexter, 
16 Mont. 294, 40 P 596]; Blanken- 
ship v. Decker, 34 Mont. 292, 85 P 
1035. See Power v. Turner, 37 Mont. 
521, 97 P 950 (discussing, but not de- 
ciding, the point): 

N. M.—Ross v. Carr, 15 N. M. 17, 
LOs ee TO Ous 

Okl.—Ponea City Milling Co. v. 
Krow, 131 Okl. 98, 267 P 629; Rox- 
ana Petroleum Co. v. Covington State 
Bank, 98 Okl. 266, 225 P 375; Carter 
Qil. Co. v. Garr, 73 Okl. 28, 174 P 498; 
Harris v. Warren-Smith Hardware 


Co., 44 Okl. 477, 144 P 1050. 
Tenn.—Chesapeake, etc., R. Co. v. 
Crews, 118 Tenn. 52, 99 SW 368. 


Tex.—Trinity, etc., R. Co. v. Geary, 
(Civ. A.) 169 SW 301 [rev on other 
grounds 107 Tex. 11, 172 SW 545]; 
Loftus v. King, 23 Tex. Civ. A. 36, 
56 SW 109; Gulf, etc., R. Co. v. Bu- 
LOGO pe Lex -ClVe Ay LBs od SW 272; 
See Dallas v. Jones, 93 Tex. 38, 49 
SW 577, 53 SW 3:77- (where a peti- 
tion contains two counts and no ex- 
ception is taken thereto, plaintiff is 
entitled to recover on either count). 


Wash.—Holmes v. Radford, 143 
Wash. 644, 255 P 1039; Staples v. 
Esary, 130 Wash. 521, 228 P 514 


Loverr Coleman vy. St. Paul, ete., Lum- 
ber Co., 110 Wash. 259, 188 P 532, and 
Gabrielson v. Hague Box, etc., Co., 
55 Wash. 342, 104 P 635, 133 AmSR 
1032, in so far as they are in con- 
flict with Holm vy. Chicago, etc., R. 
Co 59 p Wiash: 92:93, 109 P7997. 

“We find nothing in the Codes to 
prohibit the plaintiff, acting in good 
faith, from stating a single cause of 
action in two counts, as was done in 
this case—when the averments of 
each are not so inconsistent as to be 
contradictory, and the allegations of 
either, or both, may be true, depend- 
ent upon the evidence to be produced, 
where the defendant is not misled to 
his prejudice, and the exigencies of 
the case seem to demand such form of 
pleading.’”’ Neuman y. Grant, 36 Mont. 
7%, 80, 92 P 43. 


PLEADING 


circumstances 


claim.?* 


[a] Express contract and quantum 
meruit (1) for the same services may 
be pleaded in different counts in the 
same petition. Richmann vy. Beach, 
201 Iowa 1167, 206 NW 806; Charles 
G. Lowery Co. v. Lamp, 200 Iowa 8538, 
205 NW 538; Russell v. Clemens, 
196 Towa 1121, 1122, 195 NW 1009 
(the rule “is a legacy of the common 
law of pleading on the common 
counts, and is universally recognized 
in modern practice. Plaintiff at the 
initial stage of the proceeding may 
be apprehensive that he will not be 
able to meet by evidence the full 
measure of the requirements of the 
contract pleaded, and consequently 
he is privileged in a suit for the en- 
forcement of the contract to add a 
second count. In other words, he is 
entitled to so plead to meet the con- 
tingencies of the proofs’); Jones v. 
Holtzen, (Tex. Civ. A.) 141 SW 121. 
(2) Objection of joinder of inconsist- 
ent causes see Actions § 226 

14. See supra § 95. 

15. Colo.—Leonard v. Roberts, 20 
Colo. 88, 36 P 880. 

Conn.—Finken v. Elm City Brass 
Co., 73 Conn. 423, 47 A 670; Palmer 
v. Hartford Dredging Co; 73. Conn. 
182, 47 A 125; Brown v. Wilcox, 73 
Conn. 100, 46 A 827; In re Freeman, 
71 Conn. 708, 43 A 185; Goodrich y. 
Stanton, 71 Conn. 418, 42 A 74; Bax- 
ter v. Camp, 71 Conn. 245, 41 "A 803 
71 AmSR 169, 42 LRA 514; Bassett 
v. Shares, 63 Conn. 39, 27 A 421. 

Ida.—Peo. v. Slocum, 1 Ida. 62. 

Ky.—Wehmhoff v. Rutherford, 98 
Ky. 91, 32 SW 288, 17 KyL 659. 

Nebr.—Penn Mut. L. Ins. Co. v. Con- 
oughy, 54 Nebr. 123, 74 NW 422; 
Pollock v. Whipple, 45 Nebr. 844, 64 
NW 210. 

N. Y.—McAleenan v. Massachusetts 
Bonding, ete., Co., 179 App. Div. 34, 
166 NYS 184; Nash v. McCauley, 9 


AbbPr 159; ‘Whittier v. Bates, 2 
AbbPr 477; Ford v. Mattice, 14 
HowPr 91; Dickens v. New York 
Cent. R. Co., 13 HowPr 228; Dunning 
v. Thomas, 11 HowPr 281; Lackey 
v. Vanderbilt, 10 HowPr 155; Church- 
ill v. Churchill, 9 HowPr 552; Stock- 


pees Iron Co. v. Mellen, 5 HowPr 

Oh.—Ferguson v. Gilbert, 16 Oh. 
St. 88; Fox v. Pennsylvania Re Con 
2 Handy 169, 12 Oh. Dec. (Reprint) 
386; Boswell vy. Security L. Ins. Co., 
13 OhNPNS 364. 

Utah.—Williams v. Nelson, 45 Utah 
2555145 P39. 

Wis.—Matson v. Dane County, 172 
Wis. 522,179 NW 774. 

[a] Splitting into parts.—(1) One 
cause of action cannot be split up 
into several parts and each part al- 
leged in a separate count. Langdon 
Vi New. York, ete, R. Co... 15 NYS 
255, 27 AbbNC 166. (2) Splitting 
into parts and bringing separate ac- 
ions for parts see Actions §§ 275- 


16. Alaska.—B. M. Behrends Bank 
v. Dobbins Packing Co., 7 Alaska 272. 
Colo.—Cripple Creek Min. Co. v. 
Brabant, 37 Colo. 423, 87 P 794; Vin- 
dicator Consol. Gold Min. Go. v. First- 
brook, 36 Colo. 498, 86 P 813; Cramer 


vy. Oppenstein, 16 Colo. 504, 27 P 716; 


[49 C.J.] 159 


and each paragraph may be numbered.” 

[§ 175] d. Two or More Material Allegations. 
few statutes provide that plaintiff, in his petition, 
shall, so far as practical, state each of the material 
facts upon which he bases his claim for relief in a 
separate paragraph, separately numbered.?? 
general statute providing that every pleading shall 
be divided into paragraphs consecutively numbered 
and that each paragraph shall contain only one ma- 
terial allegation?* is applicable to a statement of 
Such statutes are limited to material al- 
legations?® and do not require the numbering of a 
brief introductory sentence or paragraph setting 
forth the nature of the case in most general terms.?® 

[§ 176] e. Duplicity?7—(1) In General. 


A 


Also a 


Double 
peeks v. Craft, 3 Colo. A. 2386, 32 

8 

Ida.—Spotswood v. Morris, 10 Ida. 
Mee igh ee sede 

. Y.—Longprey v. Yates, 31 Hun 
432: Birdseye v. Smith, 32 Barb. 217; 
Guban-Canadian Sugar ‘COmeave ‘Ar- 
buckle, 127 Misc. 64, 215 NYS 176; 
Reilly v. Steinhardt, 58 Misc. 471, 
111 NYS 472 [aff 126 App. Div. 909 
mem, 110 NYS 1142 mem]; Schuy- 
ler v. Peck, 8 NYS 849; Jones v. 
Palmer, 1 AbbPr 442; Velie v. New- 
ark Gity, Ins.2Co 65) sow bree. ei: 
AbbNCas 309, 2 NY¥CivProc 460; Doc- 
tor v. Kendall, 2 HowPr 240. 

Oh.—Murphy v. Quigley, 21 Oh. Cir. 
Ctj 313,01 L Oh. Cin Dees 63 Ssmbunst 
Nat. Bank v. Cincinnati, etc., R. Co., 
9 Oh. Dec. (Reprint) 702, 16 CincLBul 
399; Boswell v. Security k. Ins.) Co., 
13 OhNPNS 364. 

Utah.—Williams v. Nelson, 45 Utah 
255, 145 P 39; Oberndorfer v. Moyer, 
30 Utah 325, 84 P 1102. 

Wis.—Astin v. Chicago, etc., R. Co., 
143 Wis. 477, 128 NW 265, 31 LRANS 
7530 Haverlund vy. Chicago, eters aR. 
Co., 143 Wis. 415, 128 NW 273; Whit- 


ney v. Chicago, ’ete., . COss 27 Wis. 
17. Miller v. Southern R. Co., 21 


Ga. A. 367, 94 SE 619: 

[a] Difference between counts held 
substantial.—Gainesville, etc, Elec- 
tric R.-Co. v. Austin, 122 Ga. 823, 50 
SE 983; Lumpkin Bank v. Farmers’ 
State Bank, 33 Ga. A. 117, 126 SE 280. 
And see Parker v. Hodgson, 172 Ala. 
632, 55 S 818 (holding one count to be 
distinguishable from, and not cov- 
ered by, another). 

18. Alabama Great Southern R. 
Cow. vi Hunts 17 Ala. AS56665 86) S197 
{rev on other grounds 204 "Ala. 504; 
86 S 100]; Gabell v. Shaw, 2 Chit? 
299, 18 BCL 645; Frazer v. Shaw, 7 
TOM aR 383, 16 "ECL 290. 

19. Newby v. Mason, 1 D. & R. 
508, 16 ECL 53. 

20. Burton v. Doyle, 48 Okl. 755, 
150 P 711 


21. Burton v. Doyle, supra. 
22. See statutory provisions. 
[a] Statute not only permits, but. 


requires, plaintiff ‘“‘to separate his al- 
legations of fact so that there shall 
be only one material allegation con- 
tained in each numbered paragraph.’ 
Newspaper Feature Serv., Ine... v. 
Southern Pub. Co., Inc., 140 La. 702, 
WDE yates) et HLai 


23. See statutory provisions. 
24. See cases infra this note. 
[a] Statute held violated.—Shipe 


v. Susquehanna Collieries Co., 5 Pa. 
Dist. & Co. 595; Wilkinson v. Geist, 
3 Pa. Dist. & Co. 573; Gunning v. 
Scranton R. Co., 26 Pa. Dist. 954. 


25. Wilkinson v. Geist, 3 Pa. Dist. 
& Co. 57 
[a] ailopetlons modifying, clari- 


fying, or explaining material allega- 
tion may be included in the same 
paragraph with it. Hoff v. Kauffman, 
slPawt Disti7é& "Co,38%6 Lat 2825 Pa. 
471, 28 A 120]. 


ee; Hackney v. Gorley, 44 Pa. Co. 
“27. Duplicity in: 


Allegations of negligence generally 
see Negligence §§ 657, 658, 663. 
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pleading or duplicity in pleading should be avoided.?® 
However, duplicity is a fault in pleading only be- 
cause it tends to useless prolixity and confusion ;?° 
it is therefore only a fault in form, and not in sub- 
stance ;°° and objections on this ground are not to be 
Also, the rule against duplicity is not 
an absolute and peremptory one,*? to be appled 
blindly and mechanically? without regard to other 
canons of pleading?+ or to the facts pleaded.?* 
plicity in an alternative allegation is immaterial 
where other allegations unequivocally show upon 
which alternative the cause of action is based.*° 
statement of the same cause of action in different 
ways or forms in separate counts to meet different 
possible phases of the evidence is a form of double 
pleading*’ which was resorted to at an early date at 
common law to evade the rule against duplicity,?§ 
and is still permissible in many jurisdictions.*°® 

[§ 177] (2) What Constitutes—(a) In General. 
Generally speaking, “duplicity in pleading 
However, there is a considerable 


encouraged.*+ 


double pleading.*° 


Assignment of breaches of: 
Bond see Bonds § 184; Guardian 
and Ward § 536. 
Pees or promise see Contracts 


Declaration: 
In case see Case, Action of § 35. 
Setting up matters of account and 

express contract see Accounts 
and Accounting § 37, 

Plaintiff's pleading in personal 

jury action by: 

Master against servant see Master 

and Servant § 1154. 
Passenger against carrier see Car- 
riers § 1415. 

Pleadings other than declaration, pe- 
tition, or complaint see Equity § 
514; Indictments and Informations 

§ 330 et seq; and infra §§ 252, 253, 

434, 447. 

28. Ala.—Peck v. Henderson, 218 
Ala, 233, 118 S 262 .[den certiorari 22 
Ala. A. 541, 118 S 258]; Worthing- 
ton v. Davis, 208 Ala. 600, 94 S 806; 
Sibley v. Barclay, 14 Ala. A. 422, 70 
S 201 [certiorari den 195 Ala. 694 
mem, 70 1012 mem]. Compare 
Sloss-Sheffield Steel, etc., Co. v. Smith, 
166 Ala. 437, 52 S 38 (duplicity in a 
complaint has been allowed in the 
state since the code of 1852). 

Ariz.—Arizona Copper Co. v. Bur- 
ciaga, 20 Ariz. 85, 177 P 29. 

Del.—Hunter v. Philadelphia, 
Re Co;, 24 Del 5, 75. A: 962. 

Ga.—Georgia Cent. R. Co. v. Banks, 
128 Ga. 785, 58 SE 352; Macon, etc., 
R. Co. v. Walton, 127 Ga. 294, 56 SH 
419; Stroup v. Crawford, 26 Ga. A. 
524, 106 SE 598; Miller v. Southern 
R. Co., 21. Ga. A: 367, 94 SE 619. 

A oit v. Wabash Refining 

Co., 223 Ill. A..246. 

Me.—Ferguson vy. National Shoe- 
makers, 108 Me. 189, 79 A 469. 


in- 


ete., 


Md.—White Auto. Co. v. Dorsey, 
119 Md. 251, 86 A 617 
Tenn.—-Chesapeake, ‘etc., ia COME: 


Crews, 118 Tenn. 52, 99 SW 368. 

Tex.—Wood v. Security Petroleum 
Co., (Civ. A.) 282 SW 943. 

fa] At common law.—“‘That plead- 
_ ings must not be double is a common- 
law rule of remote antiquity.” Okla- 
homa Gas, etc., Co. v. Bates Expanded 
Steel Truss Co., 11 F. (2d) 415, 416. 

[b] Under codes.—(1) While some 
codes do not preserve the strictness 
and _ rigidity of the rules of com- 
mon-law pleading on the subject of 
duplicity (Waggoner v. White, 11 
Heisk. (Tenn.) 741), (2) yet they re- 
cognize duplicity as an objection, 
and, by fair construction, forbid it 
(Waggoner v. White, supra). 

29. Gould Pl. § 99 [quot Chicago 
West. Div. R. Co. v. Ingraham, 131 
DE 65923. NIE 3501, 

30.. Oklahoma _ Gas, 


Oli OO mw as 


PLEADING 


Du- 


The 


” means 


Bates Expanded Steel Truss Co., 11 
F. (2d) 415; Flynn v. Staples, 34 
App. ADs Gh) 92212 Ww RANS (925 ..Chi-= 
cago West Div. R. Co. v. Ingraham, 
131 Ill. 659, 23 NE 350; Waggoner 
v. White, 1i Heisk. (Tenn.) 741. 

31. Flynn v. Staples, 34 App. (D. 
CG.) 92), 27 LRANS .792: 

32. Oklahoma Gasp.tete., | “Comuve 
Bates Expanded Steel Truss Coy LL 
BF. (2d) 415 


33. Oklahoma Gas, etc., Co. v. 
Bates Expanded Steel Truss Co., su- 
pra. 


34. Oklahoma Gas, etc., Co. v. 
Expanded Steel Truss Co., su- 
35. Oklahoma Gas, 


etc.) COM. 


Bates Expanded Steel’ Truss Co., su- 
pra. 
[a] Group of related facts.—The 


rule against duplicity should not be 
so applied as to force the pleader to 
make a fallacious division of an en- 
tire group of related facts. Boireau 
v. Rhode Island Co., 169 Fed. 1015. 

[b] Several contracts with like 
subject matter.—(1) Even if a count 
is duplicitous, the court may prop- 
erly overrule a demurrer on _ this 
ground where, in a case involving 
several contracts with like subject 
matter, the limitation of each count 
to the breach of only one contract 
would result in prolixity (Oklahoma 
Gas, ete., Co. v. Bates Expanded Steel 
Truss Co., 11 F.(2d) 415), (2) which 
it is the object of the rule to avoid 
(see supra text and note 29). 

36. Hines v. Rubnitz, 26 Ga. A. 354, 
106 SE 589. 

Alternative allegations 
see supra § 91. 

37. Miller v. Southern R. Co., 
Ga. A. 367, 94 SE 619. 

Different counts as duplicitous gen- 
erally see infra § 177. 

88. Oklahoma Gas, etce., 
Bates Expanded Steel Prius: Wo Li 
F. (2d) 415; MeMillan v. Heard, Nat. 
Bank, 19 Ga. A. 148, 91 SH 235. 

39. See supra § 174. 

40. Sloss-Sheffield Steel, etc., 
v. Smith, 166 Ala. 437, 52 S 38. 


generally 
21 


Come Nie 


Co. 


41, See infra text and notes 43- 
60; and §§ 178, 179. 
42. Carolina’ Constr. Co. v. Branch, 


164 Ga. 837, 139 SE 676; Disharoon 
v. Eskew, 160 Ga. 102, 127 SE 271; 
Frommel v. Cox, 158 Ga. 310, 123 SE 
296; Louisville, ete., R. Co. v. Maf- 
fett, 36 Ga. A. 513, 137 SE 404; Lim- 
bet v. Mamos, 29 Ga. A. 796, 116 SE 
| 43. Hurley-Mason Co. y. Pacific 
Sa ay Co,, 111, Wash. 439, 197) 
P 6: 

44. Ala.—Sloss-Sheffield Steel, Ae 
Co. v. Smith, 166 Ala. 437, 52 S 38. 

Ill.— Henry v. Heldmaier, 226 Ill. 
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divergence of judicial views as to what particular 
matters constitute duplicity,*+ and in some eases the 
courts, without stating or discussing any rule or prin- 
ciple, have held the petitions under consideration not 
to be duplicitous.*? 
states a complaint stating two or more distinct 
erounds for recovery or relief is not regarded as 
duplicitous where the grounds are not inconsistent 
and they are set forth in orderly sequence.*? 
larger number of jurisdictions, however, duplicity in 
a declaration, petition, or complaint is deemed to 
consist in joining, in one and the same count, and 
in support of a single demand or to enforce only a 
single right of recovery, distinet matters or different 
erounds of action,** any one of which would be suffi- 
cient to support the demand or justify the recovery.*® 
Immaterial matter cannot render a pleading bad for 
duplhicity,*® nor ean matter alleged as inducement, *? 
or matter not relied on as ground for recovery ;*® and 
mere diversity of facts alleged in a count will not ~ 
make it double when all the facts taken together tend 


Under the practice in a few 


Ina 


152, 80 NE 705 [aff 129 Ill. A. 86]; 
Chicago West Div. R. Co. v. Ingraham, 
131 Ill. 659, 23 NE 350; Consolidated 
Coal Co. v. Peers, 97 Tll. A. 188 [aff 
205 Ill. 531, 68 NE 1065]; Cohen v. 
Chicago, ete., RCO 239) ils As 76; 
Haberlau v. Lake Shore, ete RCon 
U3 A PAL e2 618 

Me.—People’s Nat. Bank v. Nicker- 
son, 106 Me. 502, 76 A 93 

Mass.—Otis v. Blake, b “Mass. 336. 

Miss.—State v. Commercial Bank, 
33 Miss. 474. 

Mont.—Schwindt v. Lane Potter 
Lumber Co., 40 Mont. 537, 107 P 818, 
135 AmSR 639. 

Oh.—Fogle v. Hanlin, Tapp. 268. 

Pa.—Com. v. Pray, 1 Phila. 58. 

R. I.—Bresnahan y. Lonsdale Co., 
51 A624 

Tex.—Wood v. Security Petroleum 
Co., (Civ. A.) 282 SW 943. 

Utah. —Johnston v. Meaghr, 14 Utah 
426, 47 P 861. 

Vt.—Devino v. v. Central Vermont R. 
Co., 63 Vt. 98, 20 A 953 

Ont.—Higson Vv. Thompson, 8. Uees 
@. Be 561. 

45. srantiée v. Philadelphia, ete., 
Re Co., 24: Del. 5; 75 AS 9623) Orrin 
Cooledge, 117 Ga. 195, 43 ‘SE 527; 
Atlantic Coast Line R. Co. v. In- 
abinette, 32 Ga. A. 246, 122 SE 902; 
Ferguson v. National Shoemakers, 108 
Me. 189, 79 A 469 [dist People’s Nat. 
Bank v. Nickerson, 106 Me. 502, 76 


A 937). 
46. Booher vy. Goldsborough, 44 
Ind. 490; Shaw v. Ayers, 17 Ind. A. 


614, 47 NE 235; State v. Commercial 
Bank, 33 Miss. 474. 

47. State v. Commercial Bank, 33 
Miss. 474; Letendre v. Hartford Au- 
to. Inst Coy 43: RR, 410,611. 2) Asse 

48. Rushin v. Georgia Cent. Re Gor 
128 Ga. 726, 58 SE 357; Atlantic Coast 
Line R. Co. v. Hill, 12 Ga. As 892507. 
SE 316; Summers v. Geer, 50 Or. 
249, 85 P Bsikeys WS 12 alesehe King v. Esta- 
brooks, W7 Vt. 371, 60 "A 84. 

[a] Inapt expression.—A petition 
is not rendered double by the inclu- 
sion therein of an inapt expression, 
where it is apparent that the claim 
for recovery is not rested upon Ft: 


Rushin v. Central of Georgia R. Co., 
128 Ga. 726, 58 SE 357 
[b] Liability Where a single 


transaction is relied on by plaintiff, 
the pleading is not double because the 
facts alleged show, without any ef- 
fort to enforce, a liability both in con- 
tract and tort. Atlantic Coast Line 
R. Co, v. Inabinette, 32 Ga. A. 246, 
122 SE 902, 908 [cit Cye]. 

{c] Statutory duty.—A count 
which sets up several duties cast 
upon defendant by statute, but alleges 
only one breach, is single and not open 
to the charge of duplicity. Eldorado 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 177-178] 


to the statement of one point or ground of recov- 
ery.*® Sometimes a declaration is held not duplicit- 
ous where it is so worded that, on reading it, any 
‘intelligent layman could understand plaintiff’s cause 
of complaint: Be 

Matters pertaining to damages, recovery, or Perce : 
Tt is not duplicity to allege matter in aggravation of 
damages,*? or to allege in a single count several kinds 
of damage resulting from a single wrongful act;°? 
but where, in an action to recover damages arising 


from a breach of a covenant running with land, it is © 


sought to recover damages arising both before and 
after the death of the covenantee, a failure to sepa- 
rate the damage accruing before, from that accruing 
after, the death of the ecovenantee is duplicitous.** 
In scire facias proceedings, it is not duplicity to ask 
for the interest on, in addition to the principal of, a 
judgment.°* Where a petition or complaint contains 
a consistent statement of a single set of facts and 
prays for relief to which plaintiff is entitled, it is not 
double or duplicitous because it also prays for other 
relief to which plaintiff is not entitled®* or which the 
court has authority to grant without any prayer 
therefor.*® 

Coal, etc., Co. v. Mariotti, 


bijalal CAs 359. 
Cause of action shown but not re- 


215 Fed. 


PLEADING 


because they allege a conspiracy to 
create a monopoly, 
strain trade in interstate commerce. 


[49 C.J.] 161 


Two counts.®7 A petition in two separate counts, 
one against defendant as maker of a promissory note, 
and the other against him as surety, is not duplici- 
tous.°8 Also, a petition is not duplicitous because of 
an allegation in one count that a certain opening was 
in a sidewalk, and an allegation in another count 
that the opening was in a pathway used for travel 
by pedestrians, where both allegations relate to the 
same transaction.°® 

Amendment which merely supplies an omission in 
a count does not create duplicity.°° 

[§ 178] (b) Two or More Causes of Action; Mul- 
tifariousness. According to some authorities a count 
is duplicitous where it states two or more causes of 
action ;°' or, conversely, it is not duplicitous where 
it is based upon a single cause of action®? and addi- 
tional facts alleged in the count are not sufficient to 
constitute a cause of action.®? Other authorities, 
however, draw a distinction between duplicity and 
combining several distinct causes of action in one 
count,°* and hold that a declaration is not bad for 
duplicity because more than one cause of action is 
set forth in one count, if no more than one independ- 
ent and sufficient ground or matter is therein al- 


lied upon see infra § 178. 

49. . S—Sutherland v, Buckeye 
Cotton Oil Co., 259 Fed. 909; Gray 
v. Grand Trunk Western R. Co., 156 
Fed. 736, 84 CCA 392 [certiorari den 
207 U. S. 594 mem, 28 SCt 260 mem, 
52 L. ed. 356 mem]; Jackson v. Rund- 
let, 138 F. Cas. No. 7,145, 1 Woodb. & 
M. 381. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Smith, 166 Ala. 437, 52S 38. 

Del.—Beck v. Bethlehem Loading 
Co., 30 Del. 470, 108 A 141; Valerii 
v. Breakwater Co., 26 Del. 196, 84 A 
222; Braunstein v. Peoples R. Co., 
24 Del 310,77 iA’ 738; Mullin -v. 
Blumenthal, 17 Del. 476, 42 A 175. 

Ga.—Atlantic Coast Line R. Co. v. 
Inabinette, 32 Ga. A. 246, 122 SE 902. 

Md.—State v. Warren, 77 Md. 121, 


26 A 500, 39 AmSR 401. 

Minn.—Canellos v. Zotalis, 145 
Minn. 292, 177 NW 133. 

Ni ¥.— Gaffney “v2 Colvill; 6 Hill 
567. 

‘ 101 Okl. 

188, 224 P 714. 

Va.—Chesapeake, etc, R. Co, v. 


Newton, 117 Va. 260, 85 SE 461. 

[a] Matters contributing to. one 
result.—(1) “If facts alleged in a 
declaration all go to make up but 
one complete result and require but 
one answer, there is no duplicity.” 
Atlantic Coast Line R. Co. v. Ina- 
binette 32 Ga. A. 246, 249, 122 SE 902. 
(2) A declaration is not duplicitous 
by reason of allegations therein of 
sales to a person when intoxicated, 
to a person in the habit of becoming 
intoxicated, and of sale making a 
person a common drunkard, when the 
allegations have reference to sales 
made to a single individual and the 
sales are averred to have contributed 
to produce a certain result, namely, 
the making of a common drunkard 
of the individual. Schnell v. Michigan 
Bonding, etc., Co., 183 Mich. 340, 150 
NW 152. 

[b] Particular allegations (1) held 
not to create duplicity include allega- 
tions of a warranty of the service 
ability of a motor truck for four 
years, and the inferiority of the qual- 
ity and condition, since the warranty 
as to serviceability was a warranty 
as to quality and condition. Ritten- 
house, ete., Auto v. Kissner, 129 Md. 
102, 98 A 361 [dist White Auto. Co. 
Vv. Dorsey, 119 Md. 251, 86 A  617-], 
(2) “There is no merit in the claim 
that the declarations are duplicitous 


[49 C. J.—11] 


The gist of the action is a conspiracy 
or combination to create an undue re- 
straint of trade and a monopoly as its 
result. Surely an undue restraint of 
trade might well create a monopoly, 
and that this is alleged does not make 
the declarations duplicitous.”—Bal- 
dard Oil Terminal Corp. v. Mexican 
Petroleum Corp., 28 F. (2d) 91, 99. 

50. Fernandina Shipbuilding, etc., 
Co. v. Peters, 283 Fed. 621. 

51. 
577; Otis v. Blake, 6 Mass. 336; Bahr 
v. Boley, 85 Hun 448, 32 NYS 881. 

{a] In action for malicious pros- 
ecution, averments as to plaintiff's 
good character and injury thereto are 
proper to show damages resulting 
from the prosecution and do not ren- 
der the petition open to the objection 
that it is duplicitous in combining in 
one count causes of action for slan- 
der and for malicious prosecution. 
Kleinsmith v. Hamlin, (Tex. Civ. A.) 
60 SW 994. 

52. Wolfe v. Beecher Mfg. Co., 47 
Conn. 231; Mullin v. Blumenthal, 17 
Del. 476, 42 A 175; Atlantic Coast 
Line R. Co. v. Inabinette, 32 Ga. A. 


246, 122 SE 902. f 
53. Martin v. Monongahela R. Co., 
48 W. Va. 542, 37 SE 563. 

54 Starr v. Henshaw, 1 Root 
(Conn.) 242. 

55. Orr v. Cooledge, 117 Ga. 195, 43 
SE. 527. 

56. Whelan v. Sibley County, 28 
Minn. 80, 9 NW 175. 

57. Counts for: 
Different causes of action see infra 

§ 178. 
Same cause of action in different 

ways or forms generally see supra 

174. 

58. 

19 Ga. A. 148, 91 SE 235. 


59. Davis v. Rome, 37 Ga. A. 762, 
142 SH 171. 


60. Coosa Pipe Fdy. Co. v. Poin- 
dexter, 182 Ala. 656, 62 S 104. 
61. Ala.—Sloss- Sheftield Steel, etc., 


Co. v. Smith, 166 Ala. 437, 52 S 38. 
Fla.—k. A. Strout Farm Agency v. 
Hollingsworth, 92 Fla. 673, 110 S 267; 
Blue v. Staten, 84 Fla: 274,.93 S 686. 
Ga.—Albany v. Jackson, 33 Ga A. 
30, 125 SE 478; Daniels v. Beoker, 
23 Ga. A. 644, 99 SH 228; Earris v. 
Wilcox, 7 Ga! A. 121, 66 SH 380. 
Ill.— Blome vy. W2iu1-Henius Inst. of 
Fermentoalegy, 150 Ill. A. 164. 
Mda.—White Auto. Co. v. Dorsey, 119 


Kline v. Flannigan, 7 Alaska | 


McMillan v. Heard Nat. Bank, 


Md. 251, 86 A 617; Brinsfield v. 
and also to re-| Howeth, 107 Md. 278, 68 A 566, 24 
LRANS 583; Milske v. Steiner Man- 
tel’ (Co., 103° Md: 235, 638:0A 471, 5015 


AmSR 354, 5 LRANS 1105. 
United Surety Co. v. Summers, 
Ma. 95, 72 A 775 (recognizing rule). 

N. Y.—Barrows v. Fidelity, etc., Co., 
174 ADP. Div. 539, 161 NYS 203 [aff 
220 N. Y. 679 mem, ‘116 NE 1034 mem]; 
Honey v. Chatfield, 23 Wend. 35. 

Tenn.—Waggoner v. White, il 
Heisk. 741. 

Vt.—Douglass v. Morrisville, 84 Vt. 
302, 119 As 39 1: 

‘And see Buckeye Powder Co. v. E. 
I. Du Pont de Nemours Powder Co., 
196 Fed. 514 (recognizing rule). 

[a] At common law ‘a declaration 
which contained one count and set 
forth two or more causes of action. 
therein was bad for duplicity, but a 
declaration which contained two or 
more distinct counts upon separate 
causes did not violate the rule against 
duplicity.”’ Gainesville, ete, Elec- 
trie: .R.) Coyiv.s Austing “122% Gales23; 
825, 50 SE 983. 

[b] Actions upon different con- 
tracts.—To state several causes of 
action upon different contracts, ap- 
pearing to be of different dates, in 
one count, “is a gross violation of the 
rule against duplicity.” Blome v. 
Wahl-Henius Inst. of Fermentology, 
150 Ill. A. 164, 169. 

[c] Repugnant causes in alterna- 
tive.—A statement of claim, which 
sets up in the alternative two causes 
of action which are inconsistent and 
essentially repugnant, is bad for du- 
Pe Ee0 Christopoulos v- Contos, 4 F. 

Goneval ‘rule against statement in 
one count see supra § 172. 

62. Tong v. Feldman, 152 Md. 398, 
136 A 822, 51° ALR 1291. 

63. Shaw v. Ayers, 17 Ind. A. 614, 
47 NE 235; Cumberland Glass Mfg. 
Couw. De Witt, 120 Md. 381, 87 A 927, 
AnnCasl1915A 702 [aff 237 Te 447, 
35 SCt 636, 59 L. ed. 10421: New 
Home Sewing- Mach. Co. v. Wray, 28 
S. C. 86, 5 SE 603; Bills v. Hyde, 49 
Seb? 18, 205 NW 708. 

64. People’s Nat. Bank v. Nicker- 
son, 106 Me. 502. 76 A 987. Compare 
Patterson v. Wilkinson, 55 Me. 42, 92 
AmD 568 (stating that a declaration 
alleging several causes of action is 
bad for duplicity if it contains only 
one count, but holding that the dec- 
laration in question contained sev- 
eral counts). 

[a] “It is not quite accurate to 
say that two causes of action in one 
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leged in support of a single demand or right of re- 
Some courts regard duplicity as being es- 
sentially different from a misjoinder of causes of 
action in one action,®® but others hold that it is du- 
plicity to join in the same petition or complaint dis- 
tinet causes of action which cannot properly be so 
and a few authorities regard 
as synonymous terms.°®® 

[§ 179] (c) One or More Theories.°° 
a petition or complaint is held or said to be du- 
plicitous when it is based upon different theories of 
liability,*° or it is impossible to determine from all 
its allegations taken together upon which one of two 
or more suggested theories plaintiff seeks to recover 
hand, the fact that 
two theories of recovery are set out in the alternative 
in a count will not render the count duplicitous un- 
less one theory negatives the other.*” 
founded on the theory that the thing forbidden or de- 


covery.®* 


joined, ®7 
and “multifariousness” 


from defendant.*4 On the other 


count render it double.” Platt v. 
Jones, 59 Me. 232, 242. 

People’s Nat. Bank v. Nicker- 
106 Me. 502, 76 A 937. 

Disseizin of several tracts of 
land.—A declaration in a writ of en- 
try, which combines in one count sev- 
eral tracts of land, is not bad for 
duplicity, where only one independent 
matter, disseizin by defendant, is al- 
leged in support of a single demand 
or right of recovery. People’s Nat. 
a v. Nickerson, 106 Me. 502, 76 A 

[b] Causes shown but not relied 
upon.—(1) A pleading or count there- 
in is not duplicitous where, although 
it shows that plaintiff has more than 
one cause of action, it does not show 
that he relies upon more than one as 
a ground of recovery. Raymond v. 
Sturges, 23 Conn. 134; Summers v. 
Geer, 50 Or. 249, 85 P 513, 93 P1833. 
(2) A complaint by several plaintiffs 
is not obnoxious to the charge of du- 
plicity on the ground that, in stat- 
ing a cause of action in favor of all, 
facts are alleged which might sustain 
an action brought by only one of 
them. Whelan y. Sibley County, 28 
Minn. 80, 9 NW 175. 

eDegaration in case see Case, Action 

66. Kline vy. Flannigan, 7 Alaska 
Gy are 

*Joinder of causes of action in one 
action see Actions §§ 188-274. 


67. Rogers v. Smith, 17 Ind. 323, 
79. AmD 483; Scott v. Taylor, 231 
Mo. 654, 132 SE 1149. 

68. Scott v. Taylor, supra. 

Multifariousness see Hquity §§ 
427-452. 


69. Theory of plaintiff’s pleading 
generally see infra § 184. 

70. Wood vy. Security Petroleum 
Co., (Tex. Civ. A.) 282 SW 943. 

71. Seifert v. Sheppard. 111 Ga. 
814, 8 SE 673; Brooks v. Tucker, 29 
Ga. A. 795, 116 SE 552; Schwindt v. 
Lane Potter Lumber Co., 40 Mont. 
537, 107 P 818, 185 AmSR 639. See 
Orr Vv. Cooledge, 11% Gao i95, 48. SH 
527 (duplicity in pleading on the part 
of plaintiff consists in making equivo- 
cal statements with a view of obtain- 
ing the benefit of two or more incon- 
sistent theories as to the right to re- 
cover; but a petition basing the cause 
of action upon only one theory and 
only a single set of facts is not with- 
in the rule). 

72. Douglas y. Marsh, 141 Mich. 
209, 104 NW 624. 

73. Cilley v. United Shoe Mach. 
Co., 202 Fed. 598. 

74. Cross references: 
Inadmissibility of evidence in sup- 

ae of defective count see infra § 

1172. 

Sufficiency of counts in assumpsit see 

Assumpsit, Action of § 37. 

75. U. S.—Bailey v. Mosher, 63 


PLEADING 


Sometimes 


A declaration 


Fed. 488, 11 CCA 304. 

Ala.—National Baking,- etc., 
Wilson, 198 Ala. 90, 73 S 436; 
v. Southern R. Co., 137 Ala. 
S 562. 

Cal.—Hopkins v. Contra 
County, 106 Cal. 566, 39 P 933. 

Ind.—Leabo v. Detrick, 18 Ind. 414; 
Markin v. Jornigan, 3 Ind. 548; Swift 
v. Woods, 5 Blackf. 97. 

Mich.—McDonald vy. Hall, 193 Mich. 
50, 159 NW 358; Beecher v. Pette, 40 
Mich. 181. 

N. J.—Gilmore we Cane Hospital, 
68. N. J. L. 47, 52 A 241. 

Or.—Moore v. talliday, 43 Or. 243, 
hae S801. 

Man.—McLellan vy. Assiniboia, 5 
Man. 127. F 
wha B.—Crawley v. Wilson, 6 N. B. 


76. McDonald v. Hall, 193 Mich. 
50.59) INWE 858s. Chitty, Plz p 413 
[quot Simmons v. Fairchild, 42 Barb. 
(N. Y.) 404, 409]. 


Corry. 
Bryant 
488, 34 


Costa 


nan Robinson v. Drummond, 24 Ala. 
78. Henry v. Milner, 204 Ala. 226, 
85 S 500: Train v. Emerson, 137 Ga. 


730, 74 SE 241; Bennett v. Mann, 24 
Ga. A. 581, 101 SE 706. 

79./ See supra § 174. 

80. Farquhar v. Farquhar, 194 
Mass. 400, 80 NE 654; Hitchcock v. 
Munger, 15 N. H. 97. 

Allegation that counts are for same 
cause of action under statute author- 
izing joinder see Actions § 211. . 

81. Ware v. Webb, 32 Me. 41. 

82. Fla.—Mortellaro v. Atlantic 
Sle Line R. Co., 91° Fla. 230; 107 S 


Ga.—Saffold v. Anderson, 162 Ga. 
408, 1384 SE 81; Atkinson v. Bullard, 
14.\Ga. A. 69, 80 SE 220. 

Mo.—Richard Brown, ete., Con- 
tracting Co. v. Bambrick Bros. Constr. 
Co., 150 Mo. A. 505, 181 SW 134. 

Mont.—Power v. Turner, 37 Mont. 
521, 97 P 950; Murray v. Butte, 35 
Mont. 161, 88 P 789. 

N. Y.—Daly v. Haight,’ 163° App; 
Div. 234, 148 NYS 42. 

Wyo. — James v. Lederer- Strauss, 32 
Wyo.) 377, 233 P st: 

[a] Each paragraph must be com- 
plete in itself. Daley v. O’Brien, 96 
Sw 521, 29 KyL 811. 

83. Del.—Smith v. Philadelphia, 
ete., Rv Co., 31 Del.603, 115: A 416; 

Ga.—MecMillan v. Heard Nat. Bank, 
19 Ga. A. 148, 151, 91 SE 235. 

Mass.—Northampton v. Northamp- 
pete St. R. Co., 231, Mass. 540, 121 NE 
Samia dic! v.. Russell, (A.) 231 SW 

Wis.—Nelson v. Hau Claire, 175 
Wis. 387, 185 NW 168. 

“Our practice requires that... 
each count shall contain a complete 
cause of action.’”’ McMillan v. Heard 
Nat.’ Bank, supra. : 


[§§ 178-180 


clared unlawful by a statute may reside in a scheme 
or combination as a whole is not clearly duplicitous.?? | 

[§ 180] 2. Form, Sufficiency, and Construction’* | 
—a. In General. 
that each is a complete cause of action, as distinet 
from others as if it stood alone in the pleading.*® 
“duplicity” | The separate counts are as distinct as if they were in 
separate declarations,’® at least where one does not 
expressly refer to another."? 
considered as stating different causes of action;*® 
and even where they set out the same cause of action 
in different ways or forms to meet different possible 
phases of the evidence,’® they should purport to al- 
lege different causes of action;®° but the latter rule 
is not universally observed.*? 
each count or separately stated cause of action must 
be complete in itself*? and set out a complete cause 
of action;%% its sufficiency is to be tested by its own 
averments;°* and it cannot be either aided®® or de- 


The theory of separate counts is 


They are treated and 


Generally speaking, 


[a] Rule is applicable even though 
the various counts merely state the 
same cause of: action in different 
forms, to guard against defective 
statements or a variance. Smith v. 
Philadelphia, ete., R. Co., 31 Del. 503, 
115,.A 416. 

[b] Perfect cause of action.— 
“Hach count must set forth a perfect 
cause of action.” Cooper v. Robert 


Portner Brewing Co., 112 Ga. 894, 
900, 38 SE 91. 
[ec] All facts necessary to consti- 


tute cause of action must be alleged 
in each count or separately stated 
cause of action. McDonald v. Hall, 


193. Mich: /50;,. (159 -N Wi 358-2 Orn iy 
Russell, (Mo. A.) 231 SW 275; Graves 
v. St.’Louis, etce., R. Co:; 133 Mo. AS 


91, 112 SW 736; Wright v. Larkin, 
91 Misc. 573, 154 NYS 961; Lo Sui 
v. Wyatt, 5 Philippine 496; Siaca v. 


Brunet, 13 Porto Rico: 153. 

[d] Allegations sufficient to sup- 
port judgment.—“When plaintiff 
elects to plead in separate counts or 
to allege causes of action, one alter- 
native to another, the allegations in 
each count or alternative plea must 
be complete and sufficient in them- 
selves to support a judgment.”  Si- 
valls Motor Co. v. Chastain, (Tex. Civ. 
A.) 5 SW (2d)°185, 187. 

[e] Bach paragraph should state 
or present a good and complete cause 
of action. Louisville, ete., R. Co. v. 
Adams, 148 Ky. 518, 117 SW 384; 
Chupco v. Chapman, (Okl.) 160 P 88; 
Tishomingo First Nat. Bank v. Ingle, 
37 Ok). 276, 132 P 895. 

84. Paterson, etc., Lumber Co. v. 
Carolina-Portland Cement Co., 215 
Ala. 621, 112 S' 245; Friedlander v. 
Rapley, 38 App. (D. C.) 208; Merrill 
v.. Post Pub. Co., 197 Mass. 185, 83 
NE 419; Trembath v. Berner, 208 
App. Div. 822, 2083 NYS 530 [mod on 
other grounds 240 N. Y. 618 mem, 148 
NE 729 mem]. 

[a] For purpose of demurrer, each 
count in the complaint must stand 
alone. McGovern v. New York, 234 
N. Y. 877, 138 NE 26, 25 ALR 1442. 

[b] Each cause of action must 
stand or fall on its own allegations.— 
Wright v. Willoughby, 79 S. C. 438, 
60 SE 971; McGovern y. Kraus, 193 
Wis. 558, 213 NW 332. 

[e] Where there are several par- 
agraphs fin a complaint, each must 
be tested by its own averments. Cit- 
izens’ Tel. Co. v. Ft. Wayne, ete., R. 
Co. 563 and. e Ay 23.05" 109t SNE Os 
AnnCas1916A 132; Lake Erie, etc., R. 
Co. v. Moore, 42 Ind. A. 32, 81 NE 85, 
84 NE 506. 

85. Ala.—Wilson vy. Jackson, Mi- 
nor 73. 

Cal.—Bidwell v. Babcock, 87 Cal. 29, 
25. P 752; Baldwin v. Ellis, 68 Cal. 
495, 9 P 652: Haskell v. Haskell, 54 
Cal. 262; National Lumber Co. v. 
Wickliffe, 19. Cal. A. 234, 125 P 357; 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 180-181] 


feated®® by averments in another count or separately 
stated cause of action, which are not repeated or in- 
corporated by reference in the count in question,§7 
unless the petition or complaint, although in form 
containing two counts or separately stated causes of 
action, in fact and in substance contains only one.*® 
However, averments which precede the statement of 
any cause of action, and constitute what is called the 
commencement of the pleading, are entirely distinct 
from the various counts®® and need not appear in 
each.®°® Also, a single averment of breach at. the 
end of a declaration made up of the common counts 
is sufficient ;°4 and where, under statutory authority, 
plaintiff uses a count on an account annexed instead 
of the common counts,®? such count is assumed to 
contain all the necessary allegations to render de- 
fendant liable on any common count.°? If proved,®* 
a single good count is enough to sustain a verdict.®® 

Commencement of succeeding counts.°® The words 
“Also for that” constitute an appropriate commence- 
ment of each count after the first.°7 The omission 


PLEADING 


[49 C.J.] 163 


of the usual introductory words in a count which in 
fact is a separate count is immaterial.°® 

Mode of numbering or designating causes of ac- 
tion. Under code provisions requiring different 
causes of action to be separately stated and num- 
bered,®® the causes of action should be stated and 
numbered distinctly, as by designating them “The 
First Cause of Action,” “The Second Cause of Ac- 
tion,” etc.2 Although sometimes practiced,* the 
numbering of paragraphs is not an approved mode of 
complying with the requirement.* 

[§ 181] b. Reference to Another Part. of Plead- 
ing. In some jurisdictions allegations contained in 
one count, paragraph, or separately stated cause of 
action cannot be incorporated in another count, para- 
graph, or cause of action by reference,*® unless the 
subject of the reference is matter of inducement.® In 
most jurisdictions, however, allegations in one count 
or separately stated cause of action may be incor- 
porated in another by express reference and adop- 
tion,’ provided the reference is clear, direct, positive, 


Cameron v. Ah Quong,’8 Cal. A. 310, 89. See cases infra note 90. OnEMe irre Chains 

96°P" 1025. 90. Clark v. Whittaker Iron Co., 9 2. Toledo Gas-Light, etc., Co. v. 
Ga.—Saffold v. Anderson, 162 Ga. Mo. A. 446; Abendroth v. Boardley, | Toledo, supra. 

408, 134 SE 81; Train v. "Emerson, | 27 Wis. 555. 3. Toledo Gas-Light, ete, Co. v. 

137 Ga. 730, 74 SE 241; Watters v. [a] Form of action need not be re-} Toledo, supra. 

Hertz, 135 Ga. 804, 70 SE 338; Davis] peated at the beginning of each count. 4. Toledo Gas-Light, etc., Co. v. 

v. Byrne, 10 Ga. 329; Bennett v.| Clark v. Boyd, 119 Me. 530, 112 A] Toledo, supra. 

Mann, 24 Ga. A. 581, 101 SE 706; | 345 Codes or statutes requiring num- 


Gardner v. Western Union Tel. Co., 14 
Ga. A. 403, 81 SE 259. 

Tll.— McAllister v. Ball, 24 Ill. 149; 
Ross v. Chicago, etc., R. 'Co.; 225) Tl. 
A. 633. 

Ind.—Daly v. Gubbins, 35 Ind. A. 
86, 73 NE 833. 

Iowa.—Hitchcock v. Chicago, 
R. Co., 88 Iowa 242, 55 NW 337. 

Mich.—Smith v. Cowles, 123 Mich. 
4, 81 NW 916. 

Minn.—Gertler  v. 
Minn. 82, 1 NW 579. 

N. Y.—-People v. Koster, 
46, 97 NYS 829. 

Porto Rico.—Siaca v. Brunet, 13 
Porto Rico 153. 

S. D.—Charles City First Nat. Bank 
v. D. S. B. Johnson Land Mortg. Co., 
17S. D,522,97 NW. 748. 

Wis.—Sabin v. Austin, 19 Wis. 421; 
Durkee v. Kenosha City Bank, 13 Wis. 


216. 

86. Train v. Emerson, 137 Ga. 730, 
74 SE 241; Bennett v. Mann, 24 Ga. 
A. 581,101 SE 706; Durkee v. Kenosha 
City Bank, 13 Wis. 216. 

[a] Setting aside of one count in 
no way militates against the allega- 
tions in another count. Bldridge Vv. 
Eldridge, (Tex. Civ. A.) 259 SW 209. 

87. Incorporation by reference see 
infra § 181. 

88. Patterson v. Watson, 35 Colo. 
502, 83 P 958; Train v. Emerson, 137 
Ga. 730, 74 SE 241; Bennett v. Mann, 
24 Ga. A. 581, 101 SE 706. See Nor- 
folk, etce., Tract. Co. v. Rephan, 188 
Fed. 276, 281, 110 CCA 254 (“Whilst 
under the Virginia practice it seems 
that the several counts separately 
stated in the declaration are treated 
as distinct causes of action, yet in a 
case like this where the whole de- 
mand is founded upon a single trans- 
action where the injury complained of 
occurred at a place which is particu- 
larly described in the declaration, and 
where the relative rights of the plain- 
tiff, and of the defendant, are well es- 
tablished, and where, in the trial up- 
on the pleadings the plaintiff was de- 
pending upon the alleged negligence 
of the defendant as her ground of re- 
covery, and defendant was relying 
upon the alleged contributory negli- 
gence on the part of the plaintiff to 
defeat her recovery, the entire dec- 
laration may be considered in passing 
upon the question as to whether or 
not the defendant is sufficiently in- 
formed as to the nature of the cause 
o* action to enable it to intelligently 
defend’). 


Otc., 


Linscott, 26 
50 .Misc. 


Averments: 
As to beneficiaries see Death § 140. 
Of corporate existence see Corpora- 
tions § 33. 
Bh to Somerville v. Grim, 17 W. Va. 
Cross references: 
Application of general conclusion to 
each count see infra § 187. 
Single: 
Averment of breach in action of 
debt see Debt, Action of § 23. 
Prayer for damages or relief where 
there are several counts see in- 
fra § 192. 


F Ep See Accounts and Accounting 
93. Marsch v. Southern New Eng- 


land R. Corp., 230 Mass. 483, 120 NE 

120; Noble v. Segal, 214 Mass. 159, 

100 NE 1112; Massachusetts Mut. L. 

Ins. Co. v. Green, 185 Mass. 306, 70 

NE 202. 

94. Sufficiency or ae of one 
count see infra § 1 

95. Ill. Loot o ‘Chicago, ete:, 
R. Co., 170 Ill..:A.. 140 ‘aff 228 U. S. 
559, 33 SCt 581, 57 L. ed. 966]; Boyd 
v. Carterville Coal Co pussies Ll acA8 
490; Lessig v. American Pneumatic 
Carpet Cleaning Co., 158 Ill. A. 420; 
Chicago City R. Co. v. Leach, 80 Ill. 

Ind.—Waugh v. Waugh, 47 Ind. 580. 

Kan.—Stewart v. Manhattan, etc., 
Rr Cone eu mane Gols 

La.—Wisner v. Rohnert, 46 La. Ann. 
1234, 15S 637. 

Mo.—McKee v. Calvert, 80 Mo. 348. 

[a] One good paragraph is suffi- 
cient to sustain a verdict. Indian- 
apolis Tract., ete., Co. v. Spangler, 69 
Ind. A. 631, 122 NE 596. 

Cross references: 

General or special verdict where 
pleading contains several counts 
see Trial [88 Cyc 1886]. 

One good count as: 

Affecting decision on demurrer see 

infra §§ 557, 558. 

Authorizing rejection of bad count 
as surplusage see supra § 84. 
Sufficient to sustain judgment see 

Judgments §§ 82, 363. 

96. Repetition of commencement 
of pleading in each count see supra 
text and note 90. 

97. Clark v. Boyd, 119 Me. 530, 112 


A 345. 

98. Bradley v. Blandin, 89 Vt. 542, 
95 A 894. 

99. See supra § 172. 

1. Toledo Gas-Light, etc. Co. v. 
Toledo, 10 Oh. Cir. Ct. N. S. 490, 30 


tha of paragraphs see supra §§ 172, 


5. Del.—Smith " v. Philadelphia, 
etc., “Re. Co.) 81 Dele 503 5115.4 416: 

Ga.—Cooper  v. Robert Portner 
Brewing Co., 112 Ga. 894, 38 SE 91, 
[dist Hutson v. King, 95 Ga. 271, 22 
SE 615]; Thomas v. Georgia R., etc., 
Co., 23 Ga. A. 428, 98 SE 360. But 
see Saffold v. Anderson, 162 Ga. 408, 
411, 134 SE 81, (“if reference in one 
count is made to certain statements 
in another count and adopted as a 
part of the former, it might perhaps 
be sufficient to transfer the parts of 
the second count to the first. But 
no such references are made here’’). 

Ind.—Corbey v. Rogers, 152 Ind. 
169, 52 NE 748; Farris v. Jones, 112 
Ind. 498, 14 NE 484; Ludlow y. Lud- 
low, 109 Ind. 199, 9 NE 769; Lynn v. 
Smith v. Little, 
McCarnan vy. Cochran, 
57 Ind. ‘166; Mason v. Weston, 29 Ind. 
561; Day v. Vallette, 25 Ind. 42, 87 
AmD 353; Little v. Hamilton Coun- 
ty, 7 Ind. A. 118, 34 NE 499. 

Ky.—Daley v. O’Brien, 96 SW 521, 
29 KyLR 811. 

Mont.—Murray v. Butte, 35 Mont. 
161, 88 P 789; Hefferlin v. Karlman, 
29 Mont. 139, 74P 201; McKay v. Mc- 
Dougal, 19 Mont. 488, 48 P 988. 

Wis.—Abendroth  v. Boardley, 27 
TUS: 555; Curtis v. Moore, 15 Wis. 


ve Power v. Turner, 37 Mont. 521, 
97 P 950; Hefferlin v. Karlman, 29 
Mont. 139, 74 P 201; McKay v. Mc- 
Dougal, 19 Mont. 488, 48 P 988; Cur- 
tis v. Moore, 15 Wis. 134. 

Xfce pa bis S.— Wilson v. Hoffman, 123 
Fed. 984 [rev on other grounds 130 
Fed. 694, 65 CCA 14, 134 Fed. 844, 67 
CCA 434), 

Ala.—Henry v. Milner, 204 Ala. 226, 
85 S 500; National Baking, Cte. uO: 
Vv. Wilson, 198 Ala. 90, 73 S486; Mat- 
tingly v. Houston, 167 Ala. 167, 52 
S 78; Wolf v. Smith, 149 Ala. 457, 42 
NS 824, 9 LRANS 338: Anniston Blec- 
tric, ete., Co. v. Elwell, 144 Ala. 317, 
42 S 45; Bryant v. Southern R. Co., 
137 Ala. 488, 34 S 562; Taylor v. 
Perry, 48 Ala. 240; Robinson v. Drum- 
mond, 24 Ala, 174; Mardis v. Shackle- 
ford, 6 Ala. 433. 


Cal.—Hopkins v. Contra Costa 
County, 106 Cal. 566, 39 P 933; Tre- 
week v. Howard, 105 Cal. BOA 3.9: y ke 


20 [condemning ‘contrary rule stated 
in Pennie v. Hildreth, 81 Cal. 127, 22 
P 398]; Green y. Clifford, 94 Cal. 49, 
29 P 331; Clark v. Berlin Realty Co.. 


164 [49 C.J.] 


and explicit;’ and the reference will be given effect 
not only where it is in aid of the count in which it is 
made,® but also where it renders such count unin- 
Not only may a reference in a count to 
matter outside it incorporate such matter into the 
count,!! but the effect is the same where the refer- 
Some courts hold that, 
where a reference is made to an averment in a count 
which is held bad on demurrer, it will not aid;** but 
others hold that a count which is defective or has 
been abandoned or eliminated is still a part of the 
pleading for purposes of reference.+* 

[§ 182] c. Construction of Pleading.*® 
prising separate counts or separately stated causes 
of action. While the mere fact that the complaint is 
divided into several paragraphs, each separately 
numbered, is alone insufficient to identify them as 
distinct counts,!® nevertheless, where the pleader 
plainly intends that the paragraphs of the complaint 
shall constitute separate counts, they will be con- 


telligible.1° 


ence is outside the count.!? 


33 Cal. A. 50, 164 P 333. 


Fla.—Florida Cent., .ete:,. R.. Co: -v.- 
Foxworth, 41 Fla. ile Zoe Se ooo me 
AmSR 149. 


Ida.—Aulbach v. Dahler, 4 Ida. 654, 
43. P 322) 


Tll.—Columbian Ace. Co. v. San- 
ford. 50 Ill. A. 424. 
Md.—United Surety Co. v. Sum- 


mers, 110 Md. 95, 72 A 775. 
Higed .—Dorr v. aeminn aye 9 Allen 


Minn.—Realty Revenue Guaranty 
Co. vy. Farm, Stock,. ete; Pub. Co., 79 
Minn. 465, 82 NW _ 857; Gertler v. 
Linscott, 26 Minn. 82, 1 NW 579. 

Mo.—St. Louis Gas Light Co. v. 
St. Louis, 86 Mo. 495; McCahon v. 


Quick “Serv.) Laundry Co., . CAs) 263 
SW 238; Graves v. St. Louis, etc., R. 
Con Fis 3 Nios s tA OI 2S Wie CO's 


Waechter v. St. Louis, etc., R. Co., 113 
Mo. A. 270, 88 SW 147; Neier v. Mis- 
souri Pac. R. Co., 12 Mo. A. 35; Boeck- 
ler v. Missouri Pac. R. Co., 10 Mo. A. 


448; Clark v. Whittaker Iron Co., 
9 Mo. A. 446. 

N. H.—Hitchcock v. Munger, 15 
INI de BOG 

N. Y¥.—Schlieder v. Dexter, 114 
App. Div. 417, 99 NYS 1000; Marietta 
v. Cleveland, ete., R. Co., 52 Misc. 


16, 100 NYS 1027; Smith v. Sage, 5 
Mise. 257, 25 NYS 103; Freeland v. 
McCullough, 1 Den. 414, 483 AmD 685; 
Griswold v. National Ins. Co., 3 Cow. 
ooh Crookshank y. Gray, 20 Johns. 
344. 

Oh.—Piepmeier v. Meek, 22 Oh. A. 
228, 153 NE 523; Hughs v. Farmers’ 
ins, Co.,) 4°Onh; Dec. (Reprint) 412, 2 
ClevLRep 125. 

Or.—Eaton v. Oregon, etc., Co., 19 
Onvoo tact Alb: 

Philippine.—Lo Sui v. Wyatt, 5 
Philippine 496. 

Porto Rico.—Siaca v. Brunet, 13 
Porto Rico 153. 

R. I.—Fellows v. Chipman, 26 R. I. 
196, 58 A 663. 

Tenn.—Chesapeake, GUC EC On Vs 
ie 118 Tenn. 52, 99 SW 3868. 

Tex.,—Sivalls Motor Co. vy. Chastain, 
(Civ. A.) 5 SW (2d) 185. 

Vt.—Curtis v. Belknap, 21 Vt. 433. 

Wash.—Sly v. Palo Alto Gold Min. 
Co., 28 Wash. 485, 68 P 871. 

W. Va. —Beckwith v. Mollohan, 2 
W. Va. 477. 

Wyo.—Ramsey v. Johnson, 7 Wyo. 
392, 52 P 1084. 

“Where a complaint contains two 
or more causes of action, allegations 
contained in one cause may be in- 
corporated in the other by express 
reference without the necessity of re- 
writing the same in the _ second 
cause.” Lo Sui v. Wyatt, 5 Philippine 
496, 497. 

[a] Such reference has been rec- 
ommended as a means of avoiding 
too great prolixity. Phillips v. Field- 
ing,'2°H. Bl. 123. 


‘words 
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bered.1& 
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strued to be such,!7 even though they are not num- 
A petition may be treated as one count 
where, although it sets out several distinct items and 
claims judgment for each, it is founded on matters 
erowing out of the same alleged agency. 
rate statement or allegation as to punitive damages 
will not be held to add a count to the petition.?® 
Likewise a paragraph or subdivision alleging matters 
bearing only upon special damages does not state 
a cause of action separately. 

As stating one or more causes of action. 


19 


A sepa- 


A peti- 


tion, declaration, or complaint alleging facts consti- 


As com- 


8. U. S—Schrade v. Camillus Cut- 
lery -Co., 242 Fed. 523. 

Ala.—Byrne Mill Co. v. Robertson, 
149 Ala. 2738, 42 S 1008. 

Cal.—Treweek v. Howard, 105 Cal. 
434, 39 P 20. 

Fla.—Mortellaro v. Atlantic Coast 
Line R. Co., 91. Fla. 230, 107 S 528. 

Mass.—Farquhar y. Farquhar, 194 
Mass. 400, 80 NE 654. 

N. J.—Taylor v. New Jersey Title 
Guarantee, ete., Co. 70 N. J. L. 24, 
56 A152; ‘Gilmore ax Christ Hospital, 
68 N. J. L. 47, 52 A 241; Opdycke v. 
Easton, ete., 1835 Co., 68 Nc eLs 12, 52 
A243: Crawford Vv. New Jersey R., 
etc., Co., 28 N. J. L. 479. 

N. Y.—Wallace v. Jones, 68 App. 
Div. 191, 74 NYS 116; Simmons v. 
Fairchild, 42 Barb. 404; Marietta v. 
Cleveland, etc., R. Co., 52 Misc. 16, 
100 NYS 1027; Woods v. Armstrong, 
29 Misc. 660, 62 NYS 759. 

N. D.—Jasper v. Hazen, 
401, 51 NW 583. 
p> Ont. .—Eadus v. Dougall, 14 U. C. C. 


But see Chicago, ete., R. Co. v. Kin- 
nare, 115 Ill. A. 132 (deeming the 
“and whereas. also” at the be- 
ginning of éach count after the first 
to be a sufficient reference to the al- 
legations of the first count, but also 
stating that, if the reference is im- 
perfect or defective, the defect or im- 
perfection is cured by verdict). 

[a] General reference.—In a sec- 
ond or other subsequent paragraph or 
separately stated cause of action, it 
is improper to make a general refer- 
ence (1) to the allegations as to the 
parties and their occupations made 
in the first cause of aetion (James 
Rees, etc., Co. v. Angel, 125 Misc. 771, 
211 NYS 817), (2) or to such facts 
in the first paragraph as are neces- 
sary to the cause of action in the 
second paragraph (Jones v. Marshall, 
10 Ky. Op. 598) 

[b] Reference to “First Cause of 
Action” held insufficient.—Liebster v. 
eta aa 190 App. Div. 649, 180 NYS 


[c] Reference to numbered para- 
graphs (1) is proper and sufficient. 
Bigelow v. Drummond, 98 App. Div. 
499, 90 NYS 913; James Rees, etc., 
Co. v. Angel, 125 Misc. 771, 211 NYS 
Sl7+ Warieht v.Warkin ot Wises bis), 
154 NYS 961; Marietta v. Cleveland, 
ete, “RR. ' Cos 752) Misc? 165 °100° NYS 
1072 [aff 128 App. Div. 925 mem, 108 
NYS 1139 mem]; Lo Sui v. Wyatt, 
5 Philippine 496. (2) In some juris- 
dictions a reference, to be sufficient, 
must be to specific paragraphs. Lieb- 
ster v. Friedman, 190 App. Div. 649, 
180 NYS 822. 

[d] Reference to folios ‘creates 
confusion and upon a review may be 
unintelligible, as the pleading folio- 
ing may not be followed in the printed 


ZtNE Ds 


tuting a single cause of action will be construed to 
state only one cause of action,?? notwithstanding it 
erroneously sets up the one cause of action as two or 
more in separate counts,?* or numbers and states dif- 
ferent matters involved in the suit as separate causes 
of action,?* or is divided into paragraphs?° and 
states that a certain paragraph is “for a second cause 
of action’’?® or “for a further and separate cause of 


record.” Bigelow v. Drummond, 98 
App. Div. 499, 502, 90 NYS 913. 

{e] Admission that count annexed 
is for the same cause of action as the 
first count does not incorporate into 
it the allegations of the first count. . 
Clark-Rice Corp. v. Waltham Bleach- 
ery, etc., Works, (Mass.) 166 NE 867. 

9. See cases note 7. 

10. Charlie’s Transfer Co. v. Ma- 
lone, 159 Ala. 325, 48 S 705. 

11. Bricker v. Missouri Pac. R. Co., 
83 Mo. 391; Orr v. Russell, (Mo. A.) 
231 SW 275. 

References in: 

Different counts to one exhibit 

infra § 880. 

One count to allegations in another 

count see supra text and note 7. 

12. Bricker v. Missouri Pac. R. Co., 
83 Mo. 391. 

[a] Thus a single reference in an- 
other part of the pleading may aid 
a number of separate counts each of 
which would be defective without it. 
Bricker v. Missouri Pac. R. Co.,. 83 
Mo. 391. 


see 


13. Richardson y. Lanning, 26 N. 
J. L. 180; Nelson v. Swan, 13 Johns. 
CNEGY) 483. 


14. Jones v. Vanzandt; 13 F. Cas. 
No. 7,505, 5 McLean 214; McCord v. 
Rogers, 211 Ala. 76, 99 S794; Anniston 
Electric, ele: ACognve Elwell, 144 Ala. 
317, 42 S 45; Robinson v. Drum- 
mond, 24 Ala. 174; Morrison v. Spears, 
8 Ala. 933 Shaughnessy v. Holt, 236 
Ill. 485, 86 NE 256, 21 LRANS 826 . 
[rev 140 Ill. A. 572]; Chicago, ete., 
Res ‘Conic Pinney: 115 Il. ~ Lee 
Cleveland, etc., Co. v. Rice, 48 Ill. 
A. 51. Contra’ a rand Tribunes v. 
Hanes, 100 III. 1 

15. Construction of pleadings gen- 
erally see supra §§ 104-120. 


ee Merrill v. Dearing, 22 Minn. 
17. Johnson v. Roberts, 212 Ala. 


535, 103 S 563; Brown v. “Alexander, 
(et IN 452, 60 S 975. 


18. Brown v. Alexander, supra. 
19. Néwton v. Miller, 49 Mo. 298. 
20. Antonelli v. Basile, 93 Mo. A. 
eee Johnson v. cone 90 Mo. A. 
21. McKesson v. Russian Co., 27 


Misc. 96, 57 NYS 579 [aff 42 App. Div. 
622, 59 NYS 1109]. 

22. Construction where question 
of improper joinder is involved see 
Actions §§ 189-205. 

23. Oley v. Miller, 74 Conn. 304, 50 
A. 744; Waite v. Sabel, 44 App. Div. 
634, 62 NYS 419; Brown v. Calloway, 
34 Wash. abril 75 P 630. 

24. Welch v. Platt, 32 Hun 194, 5 
NYCivProc 433; Marston Vv. Dresen, 
76 Wis. 418, 45 NW 110. 

25. Mitchell v. New Farmers’ 
Bank, 60 SW 3875, 22 KyLR 1291. 

26. Armstrong v. Chicago, etc., R- 
Co., 45 Minn. 85, 47 NW 459. 


Se eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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action.”27 


pears.” 
[§ 183] 3. Objections.29 


lar jurisdiction.®° 


27. Hillman vy. Hillman, 14 HowPr 
CNTY) 0 4 5G: 

28. Chicago, etc, R. Co. v. Hay- 
wood, 102 Iowa 392, 71 NW 358. 

29. Objections to misjoinder of 
causes of action: 

Mode of making see infra §§ 493, 1008, 

1038, 1215. 

Waiver of see infra § 1237. 
ee Ariz.—Mosher v. Bellas, 264 P 

Colo.—Brewer v. McCain, 21 Colo. 
382, 41 P 822. 

Ky.—Pepper v. Harper, 47 SW 620, 
20 KyLR 837. 

Mich.—Ives v. Williams, 53 Mich. 
636, 19 NW 562; Schafer v. Boyce, 41 
Mich. 256, 2 NW 1. 

Mo.—Sumner v. Rogers, 90 Mo. 324, 
2 SW 476 [aff 10 Mo. A 269]; Blair v. 
meh ag etc., R. Co., 89 Mo. 383, 1 SW 


Nebr.—Turner v. Althaus, 6 Nebr. 
4 


N. Y.—Schultz v. Greenwood Ceme- 
tery, 190 N. Y. 276, 83 NE 41; Freer 
v. Denton, 61 N. Y. 492; Doherty v. 
Shields, 86 Hun 303, 33 NYS 497; Mu- 
linos v. Walkof, 95 Misc. 165, 159 NYS 
16; Van Namee v. Peoble, 9 HowPr 
198. 

S. €—Field*v. Hurst, 9:S:.C. 27%. 

Tex.—Moore v. Waco Bldg. Assoc., 
19 Tex. Civ. A. 68, 45 SW 974. 

Va.—Norfolk, etc., R. Co. v. Wysor, 
82 Va. 250. : 

Wis.—Baird v. McConkey, 20 Wis. 
297; Jones v. Hughes, 16 Wis. 683; 
Mead v. Bagnall, 15 Wis. 156. 

Ont.—May v. Howland, 19 U. C. Q. 
B. 66. 

Waiver of objection see 
1229, 1237. 

81. See infra §§ 480, 481. 


infra §§ 


32. See infra § 1034. 

33. See infra § 1035. 

34. See infra §§ 1039-1042. 

35. See supra § 110. , 

36. U. S—Storm Waterproofing 
Corp. v. Sonneborn, 28 F. (2d) 115; 


Camden Forge Co. v. National Sales, 
etc., Co., 278 Fed. 310. 

Ala.—Contorno v. Ensley Lumber 
Core Qe Alas! 11 = 100 (S127 5e* Wiil- 
liams v. Lyon, 181 Ala. 531, 61 S 
299; Lawrence v. Seay, 179 Ala. 386, 
S 937; Way. v. Kirkpatrick Lum- 
etc., Co., 20 Ala. A. 486, 103 S 
94°. J. 1. Camp Transfer Co. v: Dav- 
enport, 15 Ala. A. 507, 74 S 156 [ver- 
tiorari den 199 Ala. 698 mem, 74 S 
1005 mem]. 

Alaska.—H. J. Raymond Co. v. 
Robert Royalty Co., 5 Alaska 184. 


Ariz.—Southwest Hay, etc., Co. v. 
Young, 21 Ariz. 405, 189 P 244. 

Ark.—Logan v. Missouri Valley 
Bridge, etc., Co., 157 Ark. 528, 249 
SW 21. f 

Cal.—Kinley v. Thelen, 158 Cal. 175, 


National City Finance 
Go. ve Liyneh, -(A.) °271 > P? 540: 
Colo.—Arnold v. Roup, 61 Colo. 
816, 157 P 206; Jessey v. Butterfield, 
61) Golo” 256.7157 3P 23" Martinez! vi 
Martinez, 57 Colo. 292, 141 P 469. 
Conn.—Miner v. McNamara, 82 
Conn. 578, 74 A 933. 
Ga.—Burpee v. Holmes, 132 Ga. 
464, 64 SE 486. 
Hawaii.—Osorio v. Henry Water- 
house Trust Co., 29 Hawaii 376. 
Ida.—Munn v. Twin Falls Canal 
Co., 43 Ida. 198, 252 P 865. 


110 P 513; 


Tll—Monahan vy. Wilmington, 328 
“TM 242; 159 NE 199: 
Ind.—Halstead v. Dean, 182 Ind. 


A single count or division uf a petition 
will not be construed to state two causes of action un- 
less the purpose of the pleader so to do clearly ap- 


An objection that the 
declaration, petition, or complaint sets up two or 
more causes of action or grounds for recovery or re- 
lief without making proper and sufficient separate 
statements thereof is available only when seasonably 
made in a mode which is permissible in the particu- 
The propriety of raising the ob- 


rInd. A. 230, 


PLEADING 


446, 105 NE 903; State v. American 
mixpress’ Coy, 172 Inda717, 87 NB) 716; 
State v. Adams Express Co., 172 Ind. 
10, 87 NE 712; Od6litic Stone Co. v. 
Ridge, 169 Ind. 639, 83 NE 246 [rev 
(A.) 80 NE 441]; Totten v. American 
R. Express, 78 Ind. A. 202, 135 NE 
152; Pittsburgh, etc., R. Co. v. Nich- 
ols, 78 Ind. A. 361, 130 NE 546; West- 
ern Constr. Co. v. Smithmeier, 69 
Ind. A. 591, 122 NE 429; McKernan 
v. Estabrook, 66 Ind. A. 212, 115 NE 
956, 117 NE 260; Grand Trunk West- 
ern. KR. CO. tee THritt rust. Co. CAS) 
115 NE 685 [reh den (A.) 116 NE 
tools “—Pittsbureh,s eters lee Cone V- 
James, 64 Ind. A. 456, 114 NE 833; 
Miami County Bank v. State, 61 Ind. 
A. 628, 112 NE 389; Glendenning v. 
Cowan, 59 Ind. A. 529, 109 NE 844; 
Lake Erie, etc., R. Co. v. Barnett, 56 
Ind. A. 654, 105 NE 931; McGlone v. 
Hauger, 56 Ind. A 248, 104 NE 116; 
Euler v. Euler, 55 Ind. A. 547, 102 
NE 856; National Fire Proofing Co. 
v. Smith, 55'Ind. A. 124, 99 NE 829; 
McKinley v. Britton, 55 Ind. A. 21, 


1083 NE 349; Indiana Life Endow- 
ment Co. v. Reed, 54 Ind. A. 450, 103 
NEY Uist Citizens) OTe biCowt-viii he 
Wayne, etc., R. Co., 53 Ind. A. 230, 
100 NE 309, AnnCas1916A 132; At- 
kins ‘v. Kattman, 950 Ind! A: 1283; 97 
NE 174; Fowler v. Ft. Wayne, etc., 


Tract. Co., 45 Ind. A. 441, 91 NE 47; 
Pittsburgh, etc., R. Co. v. Rogers, 45 
87 NE 28. 

Iowa.—-Dean v. Goodrich, 160 Iowa 
98, 140 NW 435. 

Kan.—Brooks v. Weik, 114 Kan. 
402, 219 P' 528. ; 

Ky.—Com. v. Von Zedtwitz, 215 Ky. 
413, 285 SW 224. 

La.—Conques v. Andrus, 162 La. 
3, 11058) 93 / 

Me.—Heal v. International Agri- 
cultural Corp., 124 Me. 1388, 126 A 
644. 


Md.—Smith v. Woman’s Medical 
College, 110 Md. 441, 72 A 1107. 
Mass.—Davis v. H. S. & M. W. Sny- 


der, Inc., 252 Mass. 29, 147 NE 30. 
Minn.—Premier Inv. Co., Ine. v. 
Western Surety Co., 225 NW 12. 


Miss.—lIllinois Cent. R. Co. v. Ab- 
rams, 84 Miss. 456, 36 S 542. 

Mo.—Bennett v. Crane, 220 Mo. A. 
607, 289 SW 26. 

Mont.—Heffron v. 61 
Mont. 10,-201 P 572: 

Nebr.—Codding v. Munson, 52 
Nebr. 580, 72 NW 846, 66 AmSR 524. 

N. M.—Gallegos v. Sandoval, 15 N. 
tite TOGEP 373) 


. Y.—Hedges v. Pioneer Iron 
Woe, 166 App. Div. 208, 151 NYS 


N. C.—Jones v. Atlantic, ete., R. 
Co, 193° N. CH 5907137 SE 106: 

N. D.—Johnston Farm Inv. Co. v. 
Huff, 52 N. D. 589, 204 NW 333. 

Oh.—Langrueter v. Iroquois Co., 10 
OhNPNS 81. : 

Okl.—Green v. Correll, 133 Okl. 94, 
Dieser all. 

Or.—Montesano Lumber 
Portland Iron Works, 78 Or. 
152 P 244 [cit Cyc]. 

Pa.—Jeffery v. American Federa- 
tion of Labor, 282 Pa. 123,127 A 462. 

S. C.—Citizens’ Nat. Bank v. Haw- 
kins, 140 S. C. 48, 188 SE 541. 

S. D.—Jones v. Winsor, 22 S. D. 
480, 118 NW 716. . 

Tenn.—Union Tanning Co. v. Lowe, 
148 Tenn. 407, 255 SW 712. 

Tex.—Cochran v. Carruth, (Civ. 


Thomas, 


Coane 
Do, Oss 
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jection by demurrer*! or by a motion to make more 
definite and certain,*®? separately state and number,** 
or to compel an election®* is hereinafter considered. 

[§ 184] K. Theory and Nature of Action. 
suant to the general rule above stated*®® a declaration, 
complaint, or petition should proceed upon a definite 
theory,*® and state the facts essential to support that 
theory ;** and it has been frequently stated that it 
must be good upon that theory or it will be insuffi- 
cient,’?® even though its allegations may tend to 


Pur- 


A.) 12 SW (2d) 1078. 


Utah—Guaranty Morte.) +€o. v: 
Flint, 66 Utah 128, 240 P 175. 
Wash.—Vancouver Nat. Bank v. 


‘Katz, 142 Wash. 306, 252 P 934. 


W. Va.—Hill v. Ansted Nat. Bank, 
95 W. Va. 649, 123 SE 417. 


Wis.—Boehrer v. Juergens, etc., 
Co., 133 Wis. 426, 113 NW 655. 
Wyo.—Altman vy. Schuneman, 39 


Win ALA 2732 Poli os ; 
“Plaintiff must frame his petition 
upon a distinct and definite theory, 
and upon that theory the facts al- 
leged must state a good cause of ac- 
tion. If the petition is not drawn 
upon a single and definite theory, or 
there is such a confusion of theories 
alleged that the court cannot deter- 
mine from the general scope of the 
petition upon which of several the- 
ories a recovery is sought, it is in- 
sufficient.” Grentner  v. Fehren- 
schield, 64 Kan. 764, 68 P 619 [quot 
Brooks v. Weik, 114 Kan. 402, 408, 


219 P 528]. 
[a] Rule both at common law and 
under code.—‘'This was the common 


law rule, and is still the rule under ~ 
the code.” Langrueter v. Iroquois 
Co., 10 OhNPNS 81, 84. 

[b] Reason for rule.—‘‘The rule 
is designed to present the precise 
claim in controversy to enable the 
defendant to meet it, and the court 
to understand and determine it.” 
Langrueter v. Iroquois Co., 10 
OhNPNS 81, 84. 

[c] Where there is more than one 
count, each count should proceed on 
a definite theory. Totten v. Ameri- 
can R. Express, 78 Ind. A. 202, 135 
NE 152; Williamson yv. Shank, 41 Ind. 
A. 513, 81 NE 641 (complaint held 
sufficient); Borror v. Carrier, 34 Ind. 
AS 353,73" NE) £23: 

{d] Blending of legal and equita- 
ble matters.—A petition is demurra- 
ble where matters of legal cognizance 
and matters of equitable jurisdictions 
are improperly blended therein. Ben- 
nett v. Crane, 220 Mo. A. 607, °289 


SW 26. 
{e] Change of theory.—Where it 


is permissible to proceed on one of 


several conflicting theories, plaintiff 
will not be permitted to change his 
theory during progress of the cause. 
Altman v. Schuneman, 39 Wyo. 414, 
21a PUGS 

37. Martinez v. Martinez, 57 Colo. 
292, 141 P 469; Citizens’ Tel. Co. v. 
Ht. Wayne, | etce!; R. Co.,. 53: Ind?’ A: 
230, 100 NM 309, AnnCas1916A 132; 
Fowler v. Ft. Wayne, etc., Tract. Co., 
45 Ind. A. 441, 91 NE 47. 

38. U. S.—Storm Waterproofing 
Corp. v. Sonneborn, 28 F. (2d) 115; 
Camden Forge Co. v. National Sales, 
etc., Co., 278 Fed. 310. 

Alaska.—H. J. Raymond Co. v. Rob- 
ert Royalty Co., 5 Alaska 184. 

Cal.—Devore v. Devoe, 51 Cal. 543. 

Ind.—Union City v. Murphy, 176 
Ind. 597, 96 NE 584; State v. Amer- 
ican Bxpress’ Co., 172 Ine ¥17; 87 
NE 716; Odlitic Stone Co. v. Ridge, 
169 Ind. 639, 83 NE 246 [rev (A.) &Q 
NE 441]; Yorn v. Bracken, 153 Ina. 
492, 55 NE 257; Pittsburgh, etc., R. 
Co. v. Sullivan, 141 Ind. 83, 40 NE 
138, 50 AmSR 313, 27 LRA 840; 
Terre Haute, etc., R. Co. v. McCork- 
le, 140 Ind. 613, 40 NE 62; Adtna 
Powder Co. v. Hildebrand, 137 Ind. 
462, 37 NE 136, 45 AmSR 194; Ev- 
ansville, ete., R. Co. v. Barnes, 137 
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show a cause of action on an inconsistent theory.?® 
However, under modern practice, where the test of 
sufficiency of plaintiff’s initial pleading is whether, 
if the facts therein alleged be admitted or proved, 
he is entitled to recover against defendant,*® and un- 
der which practice if plaintiff is entitled to some re- 
hef under the facts which he has set forth he will 
be granted such relief, although it differs from the 
relief for which he prayed, 41 it has been considered 
that plaintiff is not obliged to forecast with absolute 
accuracy the theory of either the law or the facts 
upon which he wiil rely at the trial.*? 
it is frequently held that if the complaint states a 
cause of action on any theory it is sufficient,*® and, 
if a complaint sets up two theories, of recovery and 
the major theory fails, plaintiff may avail himself of 
the minor theory if this works no injustice to his op- 
ponent,‘** and, if a plaintiff adopts a wrong theory 
and fails to prove the cause of action intended, yet 
if he proves any other cause of action embraced by 
he may recover on 


the allegations in his pleading, 


Ind. 306, 36 NE 1092; Citizens’ St. R. 
Co. v. Willoeby, 134 Ind. 563, 33 NE 
*627; Baker v. Ludlam, 118 Ind. 87, 
20 NE 648; Green v. Groves, 109 
Ind. 519, 10 NE 401; Princeton Tel. 
Co. v. Runcie, 84 Ind. A. 486, 151 
NE 431; New York, etc., R. Co. v. 
Allen, 62 Ind. A. 391, 113 NE 315; 
Miami County Bank vy. State, 61 Ind. 
A. 628, 112 NE 389; Lake Hrie, etc., 
R. Co. v. Barnett, 56 Ind. A. 654, 105 
NB 931; McGlone v. Hauger, 56 Ind. 
A. 243, 104 NE 116; National Fire 
Proofing Co. v. Smith, 55 Ind. A. 124, 
99 NE 829; South Bend Mfg. Co. v. 
Liphart, 12 Ind. A. 185, 39 NE 908. 

lowa.—Dean v. Goodrich, 160 Iowa 


98, 140 NW 4385. 

Kan.—Brooks. v. Weik, 114 Kan. 
402, 219 P 528; Grentner v. Fehren- 
schield, 64 Kan. 764, 68 P 619. 

Nebr.—Codding v.: Munson, 52 
Nebr. PRA 72 NW 846, 66 AmSR 524. 

N. M.—Gallegos Vv. Sandoval, 15 N. 
M. 216, 106 P 373. 

N. Y.—Truesdell v. Bourke, 145 N. 
Y. 612, 40 NE 612. 

Or.—Montesano 
Portland Iron Works, 
152 P 244 [cit Cyc]. 

“The right of election is not one 
which may be deferred until the 
trial.”’ Camden Forge Co, v. Nation- 
al, ‘Sales, etc, Co, 278 Bed. 310, 311. 

{a] “The pleading cannot be made 
elastic, so as to bend to changing 
views of counsel as the cause pro- 
ceeds. It must proceed to the end 
upon the theory upon which it is 
constructed. It must be good on the 
theory upon which it proceeds, or it 
will not be sufficient, though it states 
facts enough to be good on some oth- 
er theory, for the plaintiff can have 
no relief on a theory different from 
that disclosed by his. pleading.” 
Storm Waterproofing Corp. v. Son- 
neborn, 28 F. (2a) DROLET ES 

{b] Plaintiff is bound by the in- 
terpretation which he puts upon his 
contract in his petition. Dean v. 
Goodrich, 160 Iowa 98, 140 NW 485. 

{c] Limitation of rule.—The rule 
does not require that plaintiff shall 
be entitled to all the relief asked for, 
but if he is entitled to any of the 
relief asked for upon the theory of 
His case, the complaint is sufficient 
as against a demurrer for failure to 
state facts sufficient to constitute a 
cause of action. Odlitic Stone Co. v. 
Ridge, 169 Ind. 639, 83 NE 246; Yorn 
vy, Bracken, 153 Ind. 492, 55 NE 257. 

39. State v. American Express Co., 
472 Ind. .717, 87, NE 716; State v. 
Adams xpress Co., 172 Ind. 10, 87 
NE 712; Indiana Life Endowment 
Co. v. Reed, 54 Ind. A. 450, 103 NE 
77. 

40. See supra § 141. 


Lumber Co. v. 
W8 Or. 53, 68, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Accordingly, 


ent therewith. 


41. See infra § 188. 
42. Gimbel Bros., Inc. v. Adams 
Express Co., 217 Fed. 318, 319. 


“We cannot subscribe to the prop- 
osition that a plaintiff can be com- 
pelled to attempt to forecast, with 
absolute accuracy, the theory of ei- 
ther the law or the facts which he 
will be finally compelled to unfold at 
the trial. If he was so compelled and 
did not accurately forecast the the- 
ories, both of law and of fact, which 
he finally at the trial determines to 
be the true ones, he would be driven 
to an amendment of his pleadings. 
It is permissible for him to so state 
the facts as to leave him free to 
evolve any theory at the trial which 
is supported by them. The practical 
conditions of the trial compel him 
eventually to make an election among 
the possible theories on which the 
case may be tried, but he is under 
no compulsion to make his election 
in advance of the trial.” Gimbel 


Bros., Inc. v. Adams Express Co., 
supra. 
43. Ark.—Crowder Fordyce 


Lumber Co., 93 Ark. 392, Vi95 SW 417. 

Colo.—Coulter v. Coulter, 73 Colo. 
144, 214 P 400. 

Ida.—Gould v. Hill, 43 Ida. 98, 251 
P'167; Casady v. Scott, 40 Ida. 13/7) 
Zoi) ena dae 

Ind.—Od6litic Stone Co. v. Ridge, 
169 Ind. 639, 83 NE 246 [rev (A.) 80 
NE 441]. 

Kan.—United States Tire Co. v. 
Kirk, 102 Kan. 418, 170 P 811; Cock- 
rell v. Henderson, 81 Kan. 335, 105 
P 443, 50 LRANS 1. 

Mo.—Simpson v. Bantley, 142 Mo. 
A. 490, 126 SW 999; Martin v. St. 
Joseph, 136 Mo. A. 316, 117 SW 94. 

Mont.—Shelby First State Bank v. 
Stanton; .78 Mont. 508) 255 P 1066; 
Rohr yv. Stanton, 78 Mont. 494, 254 
P 869; Biering v. Ringling, 78 Mont. 
145, 252 P 872; Outlook Farmers’ El. 
Co. v. American Surety Co., 70 Mont. 
8, 223 P 905; Griffin v. Chicago, etc., 
R. Co., 67 Mont. 386, 216 P 765; Sam- 
uell v. Moore Mercantile Co., 62 
Mont. 232, 204 P 876; Cassidy v. 
Slemons, 41 Mont. 426, 109 P 976; 
Wahle v. Great Northern R. Co., 41 
Mont. 326, 109 P 7138. 

N. Y.—Resigno v. F. Jarka Co., 221 
App. Div. 214, 223, NYS 5 [rev on 
other grounds 248 N. Y. 225, 162 NE 
13]; Port v. Holzinger, 212 App. Div. 
124, 208 NYS 287; Graham v. Gra- 


ham, 134) Apps s Div wie L119 NS 
1013; Walar v. Rechnitz, 126 App. 
Div. 424, H0 NYS 777. 
Okl.—Schanbacher vy. Payne, 79 
Okly L019 LO Reiss 
Or.—Hanna vy. Hope, 86 Or. 303, 


UGS Ew LSss 
“Where a complaint states facts 


| 372, 233 P 70; 


[§ 184 q 


that.4® But, if a complaint proceeds on a definite, 
clear, and certain theory, it will not support or per- 
mit of another theory merely because it contains 
isolated or subsidiary statements consistent there- 
with,#® and it has been considered that a complaint, 
which sets forth facts proper only in an equitable 
action and demands only equitable relief but fails to 
show a right to such relief, should not be sustained on 
demurrer merely because it may state facts giving 
rise to a cause of action at law.*? 
der the codes, pleading in the nature of an equity bill 
with a double aspect has been permitted,*® and where 
a complaint states facts sufficient to constitute a 
cause of action, the mere fact that it is difficult to tell 
which of two theories is the true one will not render 
the complaint insufficient on demurrer for want of 
facts if it is so framed that either theory is consist- 


In some cases un- 


Where the facts alleged constitute 


a cause of action on either one of two theories, a 
general demurrer will not lie,®° but some cases hold 
that plaintiff may be required to elect between such 


sufficient to constitute a cause of ac- 
tion, the mere fact that it is difficult 
to tell which of two theories is the 
true one will not render such com- 
plaint insufficient on demurrer for 
want of facts, if the same is so 
framed that either theory is _con- 
sistent therewith.” Odlitic Stone 
Co. v. Ridge, 169 Ind. 639, 643, 83 NE 
246 [rev (A.) 80 NE 441]. 

44. L. B. Menefee Lumber Co. v. 
MacDonald, 122 Or. 579, 260 P 444. 

45. Cal.—Zellner v. Wassman, 184 
Cal. 80, 193 P 84; Bell v. California 
Bank, 153 Cal. 234, 94 P 889; Ernst 
v. Tiel, 51-Cal. A, ‘747. 19% Pi 8092 

Mo.—Kerby v. Prairie Pipe Line 
Co., (A.) 4 Sw (2d) 857. 
ses M.—Williams v. Kemp, 273 P 

N. Y.—Cassagne v. Marvin, 143 N. 
Y. 292, 38\NE 285, 25 LRA 670; On- 
tario Bank v. Hennessey, 48 N.Y. 
545; Conaughty v. Nichols, 42 N. Y. 
83; Emery’ v. Pease, 20 N. Y. 62; 
Noble v. Haff, 165 NYS 287. 

303, 


Or.—Hanna v. Hope, 86 Or. 
309, 168 P 618. 

a party is entitled to the relief 
arising under the law from the facts 
alleged and proved by him even 
though he claims for them a_value 
which they do not possess.” Hanna 
v. Hope, supra. 


Conformity of judgment to plead- 
de generally see Judgments §§ 87— 


46. Walrath v. Hanover F. Ins. 
Cos 2162 NS. Yt 220.5 1LOe NBIe ae 
Barnes v. Quigley, 59 N. Y. 265. See 
also infra text and note 47. 

47. Spring v. Fidelity Mut. L. Ins. 
Co., 183 App. Div. 134, 170 NYS 253; 
Tucker v. Weeks, 177 App. Div. 158, 
163 NYS 595; Reich v. Cochran, 162 
App. Div. 619, 147 NYS 1090 [rev 84 
Mise. 247, 145 NYS 1025, and aff 213 
N. Y. 416, 107 NE 1029 (remittitur 
amended 314 N. Y. 629 mem, 108 NE 
1106 mem)]; Fidelity Trust Co. v. 
International R. Co., 118 Mise: 227; 
193 NYS 726; Kosovits v. New York 
First Hungarian St. Stephen’s Roman 
Catholic, ete., Soc, 130 NYS 72. 

48. Hall v. Hall, 38 HowPr (N. 
Ya sist Younes: vy. Edwards, 11 HowPr 
(N. Y.) 201; Floyd v. Patterson, 72 
Tex. 202, 10 SW 526, 18 AmSR 787. 

49. Odlitic Stone Co. v. Ridge, 169 
Ind. 6389, 88 NE 246; Scott v Cleve- 
land, etc., Ri Co.y 144 Ind. 125, 43 NE 
133, 32 LRA 154. 

50. James v. Schafer, 70 Cal. A. 
Odlitic Stone Co. v. 
Ridge, 169 Ind. 639, 83 NE 246 [rev 
(A.) 80 NE 441]; Kreag v. Anthus, 
2 Ind. A. 482, 28 NE 773. 

[a] A ‘special demurrer on such 
ground has been sustained. Gertie, 
ton v. Kennedy, 16 S. C. L. 42 


'§ 184] 


theories.5 
The term “theory,” 


an apt one.°# 


. 51. State v. Scott, 171 Ind. 349, 86 
NE 409; Saunders v. A. C. Phelps 
Got, 53! Sa Ci 1738, ssl Sh 54... See 
Marsh v. Webber, 13 Minn. 109 (‘‘per- 
haps” plaintiff may be required to 
elect). 

Motion to compel election see in- 
fra § 1042. : 

52. Storm Waterproofing Corp. v. 
Sonneborn, 28 F. (2d) 115. 

53. National Fire Proofing Co. v. 
Smith, 55 Ind. A. 124, 99 NE 829. 


54. Chicago, etc., R. Co. v. Collins, 
a og A. 41, 142 NE 634, 143 NE 
712. 

55. Storm Waterproofing Corp. v. 


Sonneborn, 28 F. (2d) 115. 

{a] “A proper theory of the case 
requires a clearly defined conception 
of both premises of the legal syllo- 
gism—of the dominant principle of 
law to be invoked and of the facts 
essential to bring the case within the 
operation of that principle. It re- 
quires more. It demands that the 
multitude of details which often hang 
as a fringe upon the facts vital to 
the issue be assigned to their sub- 
ordinate position, and not’ raised in 
the pleadings to a rank equal to or 
greater than those essential to dic- 
tate the desired decree. A failure in 
this regard may change or make un- 
certain the principle of law dominat- 
ing the case, and so give to the case 
in legal contemplation a main. object 
and purpose not extrinsically intend- 
ed.” Storm Waterproofing Corp. v. 
Sonneborn, 28 F. (2d) 115, 118. 

56. Pittsburgh, etc., R. Co. v. Rog- 
ers, 45 Ind. A. 230, 87 NE 28, 31. 

“By the phrase ‘theory of the case’ 
is not meant what may have been in 
the mind of the pleader as to the 
source of his legal rights, but the 
phrase means the basis upon which 
the pleading proceeds, the facts up- 
on which a right of action is claimed 
to exist in favor of the party assert- 
ing them. If the facts stated in 
the pleading, and upon which the 
plaintiff predicates a right to recov- 
er, are sufficient to authorize such 
recovery, either at the common law 
or by virtue of the provisions of some 
statute, his complaint will withstand 
a demurrer, although the _ pleader 
himself may ‘have misconceived the 
law awarding him the right.” Pitts- 
burgh, etc., R.. Co. v. Rogers; supra. 

[a] “The party was under no ob- 
ligation to state in his pleading the 
theory of law upon which his claim 
was based.” Hemingway v. Poucher, 
ae N. Y. 281, 287 [rev 18 NYWklyDig 
Ds 

57. 91 Ind. 96, 

“The theory upon which the com- 
plaint is constructed is that the pa- 
rol agreement transformed the deed 
from an absolute conveyance into an 
instrument creating a trust, and as 
this theory is overthrown by the au- 
thorities the entire complaint is 
foundationless.” | Mascall v. Tully, 
supra [quot Odlitic Stone Co. v. 
Ridge, 169 Ind. 639, 641, 83 NE 246]. 

58. Chicago, etc., R. Co. v. Collins, 
82 Ind. A. 41, 142 NE oes 143 NE 
Fi2,07133 


Mascall v. Tully, 


as used in this connection, has 
been designated the “theory of the case,’®? or the 
“theory of the complaint,’>* but it is not always ex- 
actly clear what is intended by this expression, and it 
has even been intimated that the word “theory” is not 
It has been considered that the term 
includes both the prineiple of law invoked and the 
facts relied on to bring the ease within that princi- 
ple,®® but, on the other hand, it has been considered 
that the phrase has no reference to the source of the 
legal rights asserted, but means merely the facts up- 
on which a right of action is claimed to exist.>° 
has also been considered that the theory means the 
pleader’s view as to. the legal effect of the facts re- 
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eited.°7 


applicable.°® 


It 


“An attentive study of a _ large 
number of cases had led to the con- 
viction that, wherever it has been 
said that a complaint must proceed 
upon a definite ‘theory’ which is to 
be determined from the general scope 
and tenor of the complaint, nothing 
more or less is meant than that the 
complaint must reveal the character 
of the action—the nature of the ac- 
tion. . More definitely stated: A 
complaint must be so drafted as that 
from its general scope and tenor the 
court may determine whether it 
states a cause of action founded on 
negligence or fraud; whether it is 
an action for replevin or ejectment; 
whether it is an action to foreclose 
a mortgage or to quiet title; or 
whether it is an action of some oth- 
er kind. In yet other words: A com- 
plaint must be so drafted that the 
court may see to what class of ac- 
tions the cause of action therein 
stated belongs, and may know what 
branch of the law is applicable.” 
Chicago, ete., R. Co. v. Collins, su- 
pra. 

59. 
supra. 

60. National Fire Proofing Co. v. 
Smith, 55 Ind. 124, 99 NE 829; 
Delaney v. Great Bend Impl. Co., 79 
Kan. 126, 98 P 781; Wasson v. Dow, 
(Mo. A.) 251 SW 69. And see cases 
infra note 61. 

“The theory of a pleading is deter- 
mined by its leading and most appar- 
ent facts.” Indiana Pipe Line Co. v. 
Christensen, 195 Ind. 106, 114, 1438 
NE 596. 

[a] Basic allegations controlling. 
—‘The character of the petition is to 
be judged by its basic allegations, 
and not by the matters stated as mere 
inducement.” "Wasson v. Dow, (Mo. 
A.) 251 SW 69, 70. 


Chicago, ete., R. Co. v. Collins, 


61. Ark.—Logan v. Missouri Val- 
ley Bridge, ete., Co., 157 Ark. 528, 
249 SW 21. 


Cal.—Mercantile Trust Co. v. Doe, 


26 Cal. A. 246, 146 P 692. 
Colo.—Thuringer v. Bonner, 74 
Colob391222P VIPs; 
Ga. 132 Ga. 


Burpee v. Holmes, 
464, 64 SE 486... 
Hawaii.—Osorio v. Henry Water- 
house Trust Co., 29 Hawaii 376. 
Ida.—Munn v. Twin Falls Canal 
Co., '43 Ida. 198, 252 P 865. 
Ind.—Grover v. Marott, 136 NE 81; 
Muncie, ete., Tract. Co. vv. Citizens’ 
Gas, ete.; Min. Co., 179 Ind. 822, 100 
NE 65; Goecker v. McOsker, 177 Ind. 
607, 98 NE 724; Crawfordsville Trust 
Co. y. Ramsey, 178 Ind. 258, 98 NE 
177; State v. Scott, 171 Ind. 349, 86 
NE 409; Clark v. Huntington, 74 Ind. 
A. 437, 127 NE 301, 128 NE 453; West- 
ern Constr. Co. v. Smithmeier, 69 Ind. 
A. 591, 122 NE 429; Taylor v. Capp, 
68) Inds -A. 598, 121 NE 37; Grand 
Trunk Western R. Co. v. Thrift Trust 
Co., (A.) 115 NE 685 [reh den (A.) 
116 NE 756]; Graham v. Henderson 
Hs Co:, 60) Inds Aw 697; LUIS Ni}, 3:3 2; 
. Brown, 58 Ind. A.’ 410, 108 
; Nesbit v. English, 58 ees 
A. 10,107 NE 552; Lake Erie, eter, 
eb Barnett, 56 ‘Ind. A. 654, 105 NE 


General rule for ascertainment. 
complaint must be determined from its leading aver- 
ments®° and the general scope and tenor of the plead- 
ing,°? and the theory most apparent and clearly out- 
lined by such consideration will be adopted rather 
than another possible theory which may be, to some 
extent, indicated by a consideration’ of the formal 
parts or of detached parts and fragmentary state- 
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Another view is that the term refers to the 
character or nature of the action,®® and that the rule 
that the complaint must proceed on a definite theory 
means that it must be so drafted that from its allega- 
tions the court can see to what class of actions the 
cause belongs and know what branch of the law is 


The theory of the 


Smith, 55 Ind. A. 124, 99 NE 829; 
Merica v. Ft. Wayne, etc., Tract.'Coy 
49 Ind. A. 288, 97 NE 192; Flowers 
Prangeran, 43 Ind. A. 538, 87 NE 
107. 
Kan.—Missouri, etc., R. Co. v. Hut- 
chings, 78 Kan. 758, 99 P 230. 
162° Lia: 


73, 110 S 93; Pfister v. St. Bernard 

Cypress Co., 155 La. 575, 99 S 454. 
Md.—Smith v. Woman’s Medical 

College, 110 Md. 441, 72 gn 1107. 


Mass.—Davis v. E. S. & M. W. 
Say cet Inc., 252 Mass: 29, 147 NE 
ee vinin: —Premier Inv. Co., Ine. v. 


Western Surety Co., 225 NW 12. 
Mo.—Kerby _ v. Prairie Pipe Line 
Co. (CALE 4: SIW. C20) 1 857, 
Nebr.—Omaha Electric Light, etc, 
yee v. Butke, 101 Nebr. 159, 162 NW 
N. Y.—Uhl1 v..Gayley, 181 App. Div. 
802, 169 NYS 191. 
N. D.—Johnston Farm Inv. Co. v. 
Huff, 52 N. D. 589, 204 NW 333. 
Oh.—Kirchner VawvuSUOaG, 4 Olen Gits 
Ct. N. S. 22, 28 Oh. Cir. Ct. 45. 
Okl.—Greén v. Correll, 133 Okl. 94, 


271. RP. 2415 Consolidated Flour Mills. 
wae Vv. Muegge, 127. .OK1. .295,°260) 


Or.—Gearin v. Marion County, 110 
Or.; 390, 223 P 929) 

Ss. C.-Citizens’ Nat. Bank v. Haw+ 
kins, 140 S. C. 48, 188 SE 541. 

Tex.—Cochran v. Carruth, (Civ. A.} 
12 SW (2d) 1078; General Bonding, 
ClC., INSe COVE Harless, (Civ. A.) 210 
Sw 307. 


Utah.—Guaranty Mortg Cossave 
Flint, 66 Utah 128, 240 P a5. 
Wash. —Vancouver Nat. Bank v. 


Katz, 142 Wash. 306, 252 P 934. 

W. Va.—Hill v. Ansted Nat. Bank, 
95 W. Va. 649, 123 SE 417. 

Wis. —Boehrer v. Juergens, etc:, Co., 
133 Wis. 426, 113 NW 655. 

See also supra § 110. 

[a] Declarations, petitions, or 
complaints construed as to cause of 
action stated. (1) Breach of contract. 
Citizens’ Nat. Bank vy. Hawkins, 140 
S. C. 43, 188 SE 541. (2) Breach of 
implied warranty of title. Burpee v. 
Holmes, 132 Ga. 464, 64 SE 486. (3) 
Breach of joint contract of defend- 
ants. Uhl v. Gayley, 181 App. Div. 
802,169 NYS 191. (4) Breach of writ- 
ten agreement to clear away build- 
ings and restore site. Kellerman 
Contracting Co. v. Chicago House 
Wrecking Co., 137 Mo. A. 392, 118 SW 
99. (5) Cancellation of land contract. 
Johnston Farm Inv. Co. v. Huff, 52 N. 
D. 589, 204 NW 3888. (6) Damages 
for fraud and deceit. Wasson v. 
Dow, (Mo. A.) 251 SW 69. (7) Debt 
on specialty. Smith v. Woman’s Med- 
ical College, 110 Md. 441, 72 A 1107. 


-(8) Equitable cause of action for 


accounting by liquidating agent of 
bank and enforcement of equities in 
assets of bank. Timmonsville Bank 
v. People’s Bank, 147 S. C. 461, 145 
SE 288. (9) Hquitable. Coerver v. 
Crescent Lead, ete., Corp., 315 Mo. 276, 
286 SW 3. (10) Ex contractu. Osorio 
v. Henry Waterhouse Trust Co., Ltd., 
29 Hawaii 376; Missouri, etc., R. Co. 


National Fire Proofing Co. v.| v. Hutchings, 78 Kan. 758, 99 P 230; 
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ments ;°? and, where one theory is sufficiently and 
the other insufficiently pleaded, the court in constru- 
ing it on demurrer will adopt the theory which will 


PLEADING 


feat it.°* 


sustain the action rather than the one which will de- 


Davis v. H. S. & M. W. Snyder, Inc., 
252 Mass. 29, 147 NE 30; Kansas City 
Stockyards Co. v. Federal Grain Co., 
(Mo. A.) 279 SW 771; Kirchner v. 
Smith, 7 Oh. S¥22, 28" Oh: 
Cir. Ct. 45; Farmers’ Union Mercan- 
tile Co. v. Anderson, 108 S. C. 66, 93 
SE 422; American Glycerin Co. v. Ken- 
ridge Oil Co., (Tex. Civ. A.) 295 SW 
633. (11) Fraud. MHarris v. Mann, 
(ex! Cive= A)e 207 “Siw 21563 (12) 
Legal. Munn v. Twin Falls Canal 
Coy 43) Tdaye los 252 P 865: (13) 
Money had and received. Waiters’ 
Benev. Assoc. v. Cella, (Mo. A.) 223 
SW 444; Port v. Holzinger, 212 App. 
Div. 124, 208 NYS 287. (14) Negli- 
gence. Omaha Electric Light, etc., 
Co. v. Butke, 101 Nebr. 159, 162 NW 
421. (15) Negligence of bailee. Hill 
v. Ansted Nat. Bank, 95 W. Va. 649, 
123 SE 417. (16) Open book account. 
Mercantile Trust Co. v. Doe, 26 Cal. 
A. 246, 146 P 692. (17) Recovery of 
value of consideration for lease. 
Wood vy. Security Petroleum Co., (Tex. 
Civ. A.) 282 SW 943. (18) Rescission 
of contract. Premier Inv. Co., Ine. 
v. Western Surety Co., (Minn.) 225 
NW 12. (19) Rescission of exchange. 
Talbot v. Wulf, 122 Kan. 1, 251 P 438. 
(20) Slander. Hall v. Frankel, 183 
Wis. 247, 197 NW 820. (21) To en- 
force contract to repurchase stock. 
Congues) vaAmanus:  h62) dua, aio. eh LO 
Sango. (22). Tort.—Butler Bros. v. 
Snyder, 81 Ind. A. 44, 142 NE 398. 
(23) Trespass. Kerby v. Prairie Pipe 
Line Co., (Mo. A.) 4 SW. (2d) 857. 
62. U. S.—Dock Contractor Co. v. 
Niagara Falls Power Co., 280 Fed. 


122; Bailey v. Mosher, 63 Fed. 488, 
PIN OCA T3804: 

Ala.—Clay v. Cummins, 201 Ala. 
34, 77 S 328. 

‘Ariz.—Sonora Bank,. -cte:, -sCO) oy. 


Compania Agricola Del Rio Mayo, 21 
Ariz. 77, 185 P 638, 640 [quot Cyc]. 
Ark.—-Gibbs v. Dickson, S38, Ark, 107. 
Cal.—Concannon vy. Smith, 134 Cal. 
14, 66 P 40; Nevin v. Thompson, 35 
PSG O: 
Colo.—Johnson v. 
Colo. Az 1725p Pb 269. 
Ga.—Roberts v. Glass, 112 Ga. 456, 
37 SE 704; Teasley v. Bradley, 110 
Ga. 497, 35 SE 782; 8 AmSR 3113; 
Chattanooga, etc., R. Co. v. Palmer, 
89 Ga. 161, 15 SE 34; Commercial 
City Bank y. Mitchell, 05 Ga. A. 837, 
105 SE 57. 
Ida.—Smith v. Hines, 33 Ida. 582, 


POG Alsi 

Ill.—Toledo, ete., R. Co.-v. Mc- 
Laughlin, 63 Ill. 389; Ayers v. Rich- 
ards, 12 Ill. 146; Kimbell v. Miller, 
54 Ill. A. 665. 

Ind.—Cleveland, ete, R. Co. v. 
Simpson, 182 Ind. 693, 104 NE 301, 
108 NE 9; Kahle v. Crown Oil Co., 
180 Ind. 131, 100 NE 681; Muncie, 
ete., Tract. Co. v. Citizens’ Gas, etc., 
Min. Co., 179 Ind. 322, 100 NE 65; 
Modlin vy. State, 175 Ind. 511, 94 NE 
826, AnnCas1913C 669; Odlitic Stone 
Co. v. Ridge, 169 Ind. 639, 88 NE 246 
[rev (A.) 80 NE 441]; M. S. Huey 
Co. v. Johnston, 164 Ind. 489, 73 NE 
996; Mark v. North, 155 Ind. 575, 57 
NE 902; Indianapolis First Nat. Bank 
v. Root, 107 Ind. 224, 8 NE 105; Chi- 
cago, etc., R. Co. v. Bills, 104 Ind. 
13, 3 NE 611; James vy. State L. Ins. 
Co., 88 Ind. A. 344, 147 NE 533; Chi- 
cago,,etc,, R. Co. y-"Collins;) 82) Ind. 
A, 41, 142 NE 634, 143 NE 712; But- 
ler Bros. v. Snyder, 81 Ind. A. 44, 
142 NE 398; Lautenschlager v. Wal- 
gamott, 80 Ind. A. 198, 137 NE 781; 
Dierickx v. Davis, 80 Ind. A. 71, 137 
NE 685; Totten v. American R. Ex- 
press Co., 78 Ind. A. 202, 135 NE 152; 
Bennett v. Carmichael Produce Co., 
64 Ind. A. 841, 115 NE 793; Miami 
County Bank v. State, 61 Ind. A. 628, 
112 NE 389; Graham y. Henderson 


Cummings, 12 


El. Co., 60 Ind> Al 697,'111 (NE 3325 
Evansville Furniture Co. v. Freeman, 
51 dnad.| A; 517.65) 105 Ni 52585) 107 ONE 
27; National Fire Proofing Co. v. 
Smith, 55 Ind. A. 124, 99 NB 829; 
McKinley v. Britton, 55 Ind. A. 21, 
103 NE 349; Brown-Ketcham Iron 
Works v. George B. Swift Co., 53 Ind. 
A. 630, 100 NE 584, 860; Southern R. 
Co. v. Friedley, 52 Ind. A. 192, 100 NE 
481; Osborn v. Adams Brick Co., 52 
Ind. A. 175, 99 NE 530, 100 NE 472; 
Schilling v. Indianapolis, etc., Tract. 
Co., 51 Ind. A. 131, 96 NE 167, 97 NE 
124. Atkins v. Kattman, 50 Ind. A. 
233, 97 NE 174; Runkle v. Pullin, 49 
End. Aer 6105197 "NE 956; Anderson v. 
Evansville Brewing Assoc., 49 Ind. 
A. 403, 97 NE 445; Lesh v. Bailey, 49 
ind. A. 254, 95 NE 341; Flowers v. 
Poorman, 43 Ind. A, 528, 87 NE 1107; 
South Bend Chilled Plow Co. v. 
Cissne, 35 Ind. A. 373, 74 NE 282. 

Iowa.—Boom v. Boom, 220 NW 17; 
Hollenbeck v. Ristine, 105 Iowa 488, 
TS INWe le boy Or AmSR 306; Keys v. 
Francis, 28 Iowa 321; Scott v. Gran- 
ger, 3 Iowa 447. 

Kan.—Randall y. Oliver, 122 Kan. 
601, 253 P 546; Missouri, etc., R. Co. 
v. Hutchings, 78 Kan. 758, 99 P 230. 

La.—Conques v. Andrus, 162 La. 
73, 110 S 98; Brown v. Richardson, 1 
Mart. N. S. 202. 

Mass.—Boston, ete., Corp 
Nashua, etc., R. Corp., 1ST “Mass. “O58, 
31 NE 1067; Boston v. Simmons, 150 
Mass. 461, 23 NE 210, 15 AmSR 230, 
6 LRA 629. 

Miss.—Green y. Bounds, 112 Miss. 
252, 72 S 1001. 

Mo.—State v. Dew, 312 Mo. 300, 279 
SW 65; State v. Dehlinger, 46 Mo. 
106; Waiters’ Benev. Assoc. v. Cella, 
(A.) 223 SW 444; Hubbard v. Mobile, 
ot R. Co., 112 Mo. A. 459, 87 SW 
od. 

Nebr.—Omaha Plectric Light, etc., 
re: v. Butke, 101 Nebr. 159, 162 NW 


N. Y.—Brock .v. Poor, 216 N. Y. 
387, 111 NE 229; Vilmar v. Schall, 61 
N.dY. 564 [afi 35 ON. Ye" super soma; 
Barnes v. Quigley, 59 N. Y. 265; 
Marquat v. Marquat, 12 N. Y. 336; 
Doyle v. American Wringer Co., 60 
App. Div. 525, 69 NYS 952; Foote v. 
Ffoulke, 55 App. Div. 617, 67 NYS 
368; Wood v. Harper, 85 Hun, 457, 32 
NYS 880; Veeder v. Cooley, 2 Hun 
74, 4 Thomps. & C. 245; Archibald v. 
Hill Sanitorium, 121 Mise. 193, 201 
NYS 86; Keenan v. Keenan, 12 NYS 
747; Brady v. Bissell, 1 AbbPr 76. 

N. D.—Johnston Farm Iny. Co. v. 
Huff, 52 N. D. 589, 204° NW 3383; 
Hellstrom vy. Bismarck First Guar- 
anty Bank, 50 N. D. 443, 196 NW 503. 

Oh.—Tiffin Glass Co. v. Stoehr, 54 
Oh. .Sts957, 43 NHe279:.> Howard wv: 
Levering, 8 Oh. Cir. Ct. 614, 4 Oh: Cir. 
Dec. 236. 

Or.—Corbett v..Wrenn, 25 Or. 305, 
3D GDS: 

R. I.—Collins vy. Harrison, 25 R. I. 
489, 56 A 678, 64 LRA 156. 

Ss. C.—Citizens’ Nat. Bank v. Haw- 
kins, 140 S. C. 48, 188 SE 541; Farm- 
ers’ Union Mercantile Co. v. Ander- 
son, 108 SS! C. 66, 93 SH 422. 

Tex.—Cochran vy. Carruth, (Civ. A.) 
12 SW (2d) 1078. 

Utah.—Gledhill v. Malouf, 58 Utah 
HO5;, UTS Pai5 Can abcite Cyc. 

WwW. Va. i ; at. Bank, 
95 W. Va. 649, 123 SE 417. 

Wis.—Boehrer v. Juergens, etc., Co., 
133 Wis. 426, 113 NW 655; Kuehn v. 
Wilson, 13 Wis. 104. 

“The. theory of a pleading must be 
determined by the court from its 
general scope and tenor, and not from 
fragmentary statements and conclu- 
sions or detached parts.’’  Odlitic 
Stone Co. v. Ridge, 169 Ind. 639, 643, 
83 NE 246. 


oy 


[§ 184 


The nature and character of an action is 
primarily fixed and determined by the allegations of 
facts in the declaration, complaint, or petition,®* and 


Casey v. American Bridge Co., 
95 Minn. 11, 103 NW 623. 

[a] In Georgia the rule obtains in 
the absence of a special demurrer. 
Augusta v. Lamar, 37 Ga.-.A. 418, 140 
SE 763; Fulton County v. Gordon 
Water Co., 37 Ga. A. 290, 140 SE 45; 
Henry Cotton Mills v. Shoenig, 33 
Ga. A. 467, 127 SH, 238. 

64. Ariz.—Southwest Hay, etc., Co. 
v. Young, 21 Ariz. 405, 189 P 244. 

Cal.—Hinkel v. Crowson, 83 Cal. 
A. 87, 256 P 479; Gause v. Pacifie 
Gas, etc., Co. 60 Cal. A. 360, 212 P 
922; Miller v. Los Angeles County 
Super. Ct., 59 Cal. A. 340, 210 P 8325 


‘Hoffman v. Pacific Coast Constr. Co., 


387 Cal. AL +125, 1%73°P 7765) Bartley. v- 
Fraser, 16 Cal. A..560, 117 P 683. 

Colo.—Colorado Nat. Bank v. Mc- 
Cue, 80 Colo... 55, 249) P' 3 

Ga.—Taylor Lumber Co. v. Clark 
Lumber Co., 159 Ga. 393, 125 SE 844; 
Atlanta Finance Co. v. ‘Lunsford, 32 
Gaz VAS T8%;— 1245S) 813s Western 
Union Tel. Co. v. Harris, 6 Ga. A. 
260, 64 SE 1123; Bunting v. Hutchin- 
son, 5 Ga. A. 194, 68 SE 49. 

Ill.—Monahan v. Wilmington, 328 
Ill. 242, 159 NE 199; Peo. v. Holten, 
259 Til. 219, 102 NE 171; George v. 
IllinoissGent.. Ro-Cos, | 19% Sills Ace Ize 

Ind.—Varney v. National City Bank, 
80 Ind. A. 598, 139 NE 326; Unger v. 
McManus, 75 Ind. A. 595, 130 NE 146; 
Burk v. Brown, 58-Ind. A. 410, 108 
NE 252; Swing v. Hill, 44 Ind. A. 
140, 88 NE 721. 

Kan.—Wellington v. Mid-West Ins. 
Co., 112 Kan. 687, 212 P 892. 

E La.—Schoultz v. Keller, (A.) 120 

Me.—Heal v. International Agricul- 
tural Corp., 124 Me. 138, 126 A 644. 

Minn.—Swanson  v. ‘Alworth, 168 
Minn. 84, 209 NW 907. 

Mo. —Morrill v. Alexander, (A.) 215 
SW 764; Central American SS. Co. 
v. Mobile, etc., R. Co., 144 Mo. A. 43, 
128 SW $23: ‘Kellerman Contracting 
Co. v. Chicago House Wrecking Co., 
137 Mo. A. 392, 118 SW 99. 

Mont.—Heffron v. Thomas, 61 Mont. 
10, ey PUB 2 

N. M.—Mayer v. Lane, 262 P 178; 


Atchison, etc., R. Co. v. Citizens’ 
rece etc., Co., LGN, BMS i683; Tiss. 


N. Y.—Matthews v. Cady, 61 N. 
Y. 651 mem; Ketcham vy. Wilbur, 
218 App. Div. 350, 218 NYS 254; Jones 
v. Gould, 123 App. Div. 236, 108 NYS 
31 [aff 133 App. Div. 889 mem, 118 
NYS 1116 mem [rev on other grounds 
200 N. Y. 18, 92 NE 1071)]; Brennan 
v. Barnes, 133 Misc. 340, 232 NYS 
112; Page Belting Co. v. Joseph, LS 
Misc. 373, $26 NYS 723 [rev on other 
grounds 324 App. Div. 720 mem, 229 
NYS 893 mem]. 

N. C.—Jones v. Atlantic, etc., R. 
Co., 193 N. C. 590, 187 SE 706. 

Oh.—Thomas v. Williamson Heater 
Coy 2% Ohy tAL137, 116i Na e28e 

Okl.—Gourley v. Northwestern Nat. 


L. Ins. Co., 94 Okl. 46, 220 P 645; 
Stringer v. Kessler, \56 Okl. 50, 155 
P 867; Dodd-Lear Hardwood Lum- 


ber Co. v. Gyr, 44 Okl. 630, 146 P 16. 

S. C.—First Nat. Co. v. "Strak, 148 
S. C. 410, 146 SE 240. 

Ss. D.—Bills V.4 Ely de,>-495 S25 Dyas, 
205 NW 708. 

Tenn.—Union Tanning Co. vy. Lowe, 
148 Tenn. 407, 255 SW 712. 

Tex.—Lester v. Hutson, (Civ. A.) 
167 SW 321. 

Wash.—Hotchkin v. McNaught-Col- 
res Impr. Co., 67 Wash. 206, 121 12) 

Wis.—Baker v. Becker, 153- Wis. 
369, 141 NW 304. 

[al Pleadings the only test.— 
“Where the pleadings are not am- 


biguous, or equivocal as to the char- 
acter of the action, they are the only 


el 


For later cases, Cevelopments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 184] 


is not controlled by the conclusions of the pleader,*® 
by his designation of the action,®*® or by the prayer 
for relief,®? although it is usually considered that 
the prayer may be resorted to for the purpose of 
aiding in the construction of the body of the plead- 
On the other hand, however, it has been as- 
serted that it is the prayer which determines the 
character of the action,®® at least where there is a 
special prayer for particular relief and no general 
prayer for relief.7° Where a complaint presents two 
apparent theories, the theory adopted should be the 
one which is more clearly authorized’! or intended?? 


ing.°8 


means of determining the nature of 
the action.” State v. Beck, 175 Ind. 
312, 315, 93 NE 664. 

[b] “The mere use of certain tech- 
nical words describing the facts re- 
lied upon are not sufficient to change 
the character of the action.’ Bills 
v. Hyde, 49 S. D. 18, 21, 205 NW 708. 

[ec]. The purpose of the pleader is 
not conclusive as to the nature and 
object of the action. Colorado Nat. 
eon’ v. McCue,’ 80 Colo. 55, 249 P 


“tal Where a complaint contains 

more than one count, the character of 
each count must pe determined by 
the allegations therein, without re- 
gard to the allegations of other 
counts. Leslie v. Wiley, 47 N. Y. 
648. 
Western Union Tel. Co. v. Har- 
ris, 6 Ga. A. 260, 64 SE 1123; “Na- 
tional Fire Proofing Co. v. Smith, 55 
Ind. A. 124, 99 NE 829; Pfister v. St. 
Bernard Cypress Co., 155 La. 575, 
579, 99 S 454; Omaha Electric Light, 
ete., eh Vv. Butke, 101 Nebr. 159, 163 
NW 42 

wirhe. facts alleged, and not the er- 
roneous appreciation thereof by the 
pleader, control the issues.’’ Pfister 
v. St. Bernard Cypress Co., supra. 

66. Ariz.—Southwest Hay, etc., Co. 
v. Young, 21 Ariz. 405, 189 P 244. 

Cal.—Hinkel v. Crowson, 83 Cal. 
A. 87, 256 P 479. 

Colo.—Grimes v. Greenblatt, 47 
Colo. 495, 107 P 1111, 19 AnnCas 608. 

Ga.—Taylor Lumber Co. v. Clark 
Lumber Co., 159 Ga. 393, 125 SH 844; 
Atlanta Finance Co. v. ‘Lunsford, 32 
Ga. A. 787, 124 SE 813. 

Towa.—Murphy v. Johnson County, 
205 Iowa 256, 215 NW 744. 

Mo.—Morrill v. Alexander, (A.) 215 
SW 764; Simpson v. Bantley, 142 Mo. 
A. 490, 126 SW 999. 

N. Y¥.—Cornes v. Harris, 1 N. Y. 
223; Jones v. Gould, 123 App. Div. 
236;° 108 NYS-—31. [aff 133 App. Div. 
889 mem, 118 NYS 1116 mem (rev 
on other grounds 200 N. Y. 18, 92 
NE 1071)]; Brennan v. Barnes, 133 
Misc. 340, 332 NYS 112; Seneca Road 


Coys Auburn, etc., R. Cor 54 Hill 
170. 
Okl.—French v. Bowles, 128 Okl. 


In re Baptiste, 125 Okl. 
Ginn v. Knight, 106 

Okl. 4232" P 936; Gourley v. North- 

western Nat. L. Ins. Co., 94 Okl. 46, 

220 P 645; Dodd-Lear Hardwood 

pes Co. v. Gyr, 44 Okl. 630, 146 
16. 


90, 261 P 196; 
184, 256 P 520; 


a tsinettor? v. American Federa- 
tion of Labor, 282 Pa. 128, 127 A 462; 
Fendall v. Eckert, 90 Pa. Super. 305. 

Téx.—Hutson v. Clark (Civ. A.) 3 
SW (2d) 484; Lester v. Hutson, (Civ. 
A.) 167 SW 32 

Wash. te 'y. Driscoll, 94 Wash. 
441, 162 P 572, LRAI1917C 1128. 

Eng _—Anderson v. Thomas, 9 Bing. 
678, 33 ECL 757, 131- Reprint 768. 

“Courts will look to the substance, 
rather than the name, in determining 
the nature of the cause.” Murphy v. 
Johnson County, 205 Iowa 256, 260, 
215 NW 744. ; 

Theory intended by pleader see su- 
pra § 110. 

67. Alaska.—Booth v. Hidden Inlet 
Canning Co., 7 Alaska 473. 

Cal.—Offer v. San Francisco Super. 
Et., 94 Cal. 114, 228-P 11; Miller: v. 
Los Angeles County Super. Ctr 259 
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Cal. A. 340, 210, P8325 Bartley v. 
Fraser, 16 Cal. A, 560, 117 -PB-683. 
Colo.—Schattinger v. paresis, 
G3 Colo 5718,. 216) PB L057: 
Ind.—Grover v. Marott, 136 NE 81; 
Goecker v. McOsker, 177 Ind. 607, 98 
NE 724; Crawfordsville Trust Co.. vs 
Ramsey, 178 Ind. 258, 98 NE. 177; 
Mills v. Thomas, (A.) 141 NE 314; 
Varney v. National City Bank, 80 
Ind. A. 598,- 139 NE 326; Unger v. 
MeManus, 75 Ind. A. 595, 130 NH 
146; Gates v. Sweet, 58 Ind. A. 689, 
108 NE 881; Burk v. Brown, 58 Ind. 
A.. 410, 108 NE 252. 
Kan.—Wellington v. Mid-West Ins. 
Coe lia Kan: 168i 2laeP $925 
Mo.—Mayberry v. Clark, 319 Mo. 
442, 297 SW 39; State v. McElhinney, 
216 SW 521; Peak v. Peak, 181 SW 


394. 

N. M.—Durham v. Rasco, 30 N. M. 
16, 227 P 599, 34 ALR 838. 

N. Y.—Port v. Holzinger, 212 App. 
Div. 124, 208¢NYS. 287; E, Clemens 
Horst Co. v. Stocker, 134 App. Div. 
etl, el SN NAS ES. Fie Jones v. Gould, 
123 App. Div. 236, 108 NYS 31 [aff 
133 App. Div. 889 mem, 118 NYS 1116 
mem (rev on other grounds 200 N. Y. 
18, 92 NE 1071)]; Page Belting Co. v. 
Joseph, 131 Misc. 813,, 226 (NY Sr 023 
[rev on other grounds 224 App. Div. 
720 mem, 229 NYS 893 mem]. 

N. C.—-Jones v. Atlantic, etc. R. 
Co., 193 N. C..590,,.137 SE 706. 

Oh.—Link vy. Karb, 89 Oh. St. 326, 
104 NE 6382. 


Okl.—Dodd-Lear Hardwood Lum- 


ber Co. vi rGyr,' 44 Okls 630, .\146.P 
Tex.—Griner v. Trevino, (Civ. A.) 
207 SW: 947. 


Wash.—Waegner v. Peshastin Lum- 
ber Co., 149 Wash. ee 270 P 1032: 

See also supra § 10 

[a] The ees and not the 
prayer, of a complaint determines its 
character, and therefore a complaint 
does not state more than one cause 
of action merely because the prayer 
asks for different kinds of relief. 
Schattinger v. Schattinger, 73 Colo, 
573,2216, P1057. 

[b] Where there is a general pray- 
er for relief, the cause of action de- 
pends upon the facts stated rather 
than upon the specific relief prayed 
for. _Griner v. Trevino, (Tex. Civ. 
A.) 207 SW 947. 

[c] The prayer cannot be consid- 
ered to determine the nature of the 
case. Durham v. Rasco, 30 N. M. 16, 
227 P 599, 34, ALR 838. 

[d] If the prayer is ambiguous, 
it should be interpreted in the light 
of the pleadings. Winter v. Burke, 
9 La. A. (Orleans) 177. 

Prayer for relief generally see in- 
fra § 188 et seq. 

68. See infra § 175. 
°69. Com. v. Von Zedtwitz, 215 Ky. 
413, 285 SW 224; Myers v. Dawson, 
158 La. 7538, 104 S 704. 

[a] “The best test of the nature 
and character of a suit is the relief 
sought by the petition or other plead- 
ing as expressed in its prayer.’ Com 
v. Von Zedtwitz, 215 Ky. 413, 419, 285 
SW 224. 

[b]. Prayer may be determinative. 
—‘While the prayer for relief is no 
part of the cause of action sought to 
be stated, it still may be determina- 
tive of the nature of =the action.” 
Boissevain v. Boissevain, 224 App. 
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by the facts pleaded. While there is contrary au- 
thority,’ it has been held that the character of the 
writ summons may be taken into consideration in 
connection with the form of the allegations of the 
complaint,’* especially when it is made a part of the 
' declaration by statute.7° 

Contract or tort. 
stated’® have been applied in determining whether 
the theory of a complaint is ex contractu or ex de- 
licto,*7 nevertheless in case of doubt as to whether 
an action is ex contractu or ex delicto, it is generally 
held that the doubt should be resolved in favor of 


While the general rules above 


Div, 576, 578, 231 NYS 529. 


70. Griner v. Trevino, (Tex. Civ. 
A.) 207 SW 947 
71. Pittsburgh, ete; Rooney. 


James, 64 Ind. A. 456, 114 NE 833. 

[a] Where complaint sets up two 
different causes of action on the same 
contract, the real nature of the cause 
of action will be determined from the 
contract. Grotefend v. May, 33 Cal. 
AS.321,,.165-P 27, 

72. Sonora Bank, etc., Co. v. Com- 
pania Agricola Del Rio Mayo, 21 Ariz. 
1; L835 sP 63.83 

Tal For example, where a com- 
plaint contains words which, if prop- 
erly arranged, may state two causes 
of action, it will be construed as stat- 
ing the one principally intended. So- 
nora Bank, etc., Co. v. Compania 
Agricola Del Rio Mayo, 21 Ariz. 77, 
185 .P, 638; . Santa. Fé, etc.,. R.2 Coe Va 
Hurley, 4 Ariz. 258, 36 P 216. 

73. Graves v. Waite, 59 N. Y. 156 
[aff 1 Thomps. & C. 16]. 

74. Kewaunee County Suprs.. v. 
Decker, 30 Wis. 624; Johnson vy. 
Burges, 47 L. J. Ch. 552. 

Conformity of declaration with 
process see supra § 171. 

75. Moulthrop v. Rutland School 
Dist. No. 1, 59 Vt. 381, 9 A 608; Church 
v. Westminster, 45 Vt. 380. 
ee See supra text and notes 35— 

77. See cases infra this note. 

“The true and logical test would 
seem to be that if it appears by the 
whole complaint that the contract 
is alleged chiefly or wholly by way 
of necessary inducement in order to 
show the existence of a duty, and the 
emphasis is laid upon wilful or wrong- 
ful disregard of this duty, the intent 
is to charge a tort; while if the con- 
tract appears to be ‘stated as the basis 
of the action, and the emphasis is 
laid net upon the wilful or negligent 
breach of duty, but upon default in 
carrying out the contract, the intent 
is to charge a mere breach of con- 
tract.” Boehrer v. Juergens, etc., Co., 
133, Wis. 426, 429, 113 “NW 655. 

[a] Rule applied.— (1) Where a pe- 
tition for loss of goods is ambiguous 
as to whether it is a proceeding ex 
contractu or ex delicto, the court, in 
the absence of a demurrer to compel 
plaintiff to make his allegations more 
specific and to relieve the ambiguity, 
will so construe the petition as to 
uphold the fullest recovery to which 
plaintiff may be entitled under all the 
facts as they appear. Southern Ex- 
press Co. v. Pope, 5 Ga. A. 689, 63 
SE 809. (2) In an action against. the 
landlord and constructing contractor 
for damages to goods from a col- 
lapse and fall of a building, plaintiff 
alleging negligence in the construc- 
tion of the building cannot insist that, 
to avoid the statute of limitations, 
the complaint shall be construed, as 


-against the landlord, to state a cause 


of action for fraud or breach of an 
implied warranty, as such cause of 
action cannot apply to the contrac- 
tors who are joined with the landlord, 
nor could it be joined with a cause 
of action for negligence on which 
alone the contractors could be held. 
ae v. McNamara, 82 Conn. 578, 74 


[b] Principal allegations not sur- 
plusage.—Where the cause of action, 
as set forth, is based upon the false 
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the former theory,’® although it has also been as- 
serted that it should be resolved in favor of the lat- 
ter theory;*® and in actions against common earriers 
the tendency is to construe the action in tort rather 


than in contract.®°® 


Inconsistent theories may not be combined in the 
same complaint,*! but where a petition shows a cause 
of action, it is not fatally defective because it con- 
tains some allegations not appropriate to the action 
brought but appropriate to an action of a different 


nature.®? 


{§ 185] L. Conformity with Process$?—1. In 
The declaration or other pleading filed by 
plaintiff should correspond with the process issued,®* 
both as to the cause and form of action and as to 


General. 


and fraudulent representations of de- 
fendant, it is error for the court to 
change the form of the action by 
striking out or treating as surplus- 
age the allegations which character- 
ize and give form to the action be- 
cause, perchance, there may be facts 
stated by way of inducement spelled 
out, which would, when put in prop- 
er form, have sustained an action in 
assumpsit. Barnes v. Quigley, 59 N 
Were 


78. Matthys ae Donelson, 179 Iowa 
1111, 160 NW 94 

Kane Washbon v. Linscott State 
Bank, 87 Kan. 698, 125 P.17; Delaney 
Sie Great Bend Impl. Co., 79 "Kan. 126, 
98 P 781; Missouri, etc., R. Co. v. 
Hutchings, 78 Kan, 758, 99 P 230. 

N. Y.—Goodwin v. Griffis, 88 N. 
aye 329: Bowen v. True, 53 N. Y. 640 
mem; Elwood v. Gardner, AD INGY Yc 
349, 10 AbbPrNS 238; Finkelstein v. 
Barrett, 178 App. Div. 238, 164 NYS 
1021 [rev 96 Misc. 546, 161 NYS 952]; 
Barber v. Ellingwood, 137 App. Div. 
704, 122 NYS 369; In re Benoit, 124 
App. Div. 142, 108 NYS 889 [aft 194 
N. Y. 549 mem, 87 NE 1115 mem]; 
Lange v. Schile, 111 App. Div. 613 
98 NYS 81; Foote v. Ffoulke, 55 App. 
Div. 617, 67 NYS 368; McDonough 
Vv. Dillingham, 43 Hun 493, 4 NYSt 
137; W. & S. Job & Co., Ine. v. San- 
ders, 121 Misc. 760, 202 NYS 752; 
Nathan v. Woolverton, 69 Misc. 425, 
127 NYS 442 [aff 147 App. Div. 908 
mem, 131 NYS 1130 mem]; Carroll 
v. Sharp, 67 Misc. 254, 122 NYS 694; 
New York L. Ins. Co. v. Hamilton, 
52 Misc. 189, 102 NYS 771; Pecke v. 
Hydraulic Constr. CO424 "Mise. 712 
48 NYS 109; May v. Georger, 21 Misc. 
622, 47 NYS 1057; Central Gas, etc., 
Fixture Co. v. Sheridan, 1 Misc. 386, 
22 NYS 76; Ovenshire v. Forth, 192 
NYS 760. 

Okl.—Consolidated Flour Mills Co. 


v. Muegge, 127 Okl. 295, 260 P 745; 
Stringer v. Kessler, 56 ’Okl. 50, 55 
PRG. 


Ss. C.—Citizens’ Nat. Bank v. Haw- 
kins, 140 S. C. 48, 138 SE 541; Maul- 
din v. Milford, 127) S.. C. 508, 121 SH 
547; Farmers’ Union Mercantile Co. 
Vv. Anderson, 108 S. C. 66, 98 SE 422; 
Randolph v. Walker, 78 S.C. 15%; 59 
SE 856. 

See Mosley v. 211 
WM. As 627, : 

But see Richards v. International 
Agricultural Corp., 10 F. (2d) 218 
(saying that in Georgia doubt is gen- 
erally resolved in favor of tort as 
cause of action, citing cases against 
common carrier s); Southern Express 
Co. v. Pope, 5 Ga. A. 689, 68 SE 809 
(dictum to contrary). : 

79, Henry Cotton Mills v. Shoenig, 
833 Ga. A. 467, 127 SE 238. 


Hundhausen, 


80. See Actions §§ 150, 151. 
81. Lipscomb v. Watkins, 28 Ga. 
A, 185, 110 SE 502; Miami County 


Bank v. State, 61 Ind. A. 628, 112 NE 
389; Illinois Cent. R. Co. v. Abrams, 
84 Miss. 456, 36 S 542; Jones v. Win- 
sor, 22 S. D. 480, 486, 118 NW 716. 
ZINN complaint should be framed 
upon the theory that it is either a 
complaint in tort or one ex contractu, 
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parties.8® But plaintiff may declare on any cause of 
action consistent with his writ,*® and may state his 
cause of action more fully and more distinetly in his 
declaration if he does not depart from the writ.87 


To authorize a court to reject a pleading for a vari- 


ance between it and the cause of action stated in, or 
indorsed upon, the writ, there must be a total depar- 
ture from it,8® but such departure may be fatal.8® 
It has been held that there is a fatal variance where 
the writ is in trespass and the declaration in ease,?° 


but, under statutes permitting a recovery upon a 


or vice versa.?# 


and the two theories cannot be com- 
bined in one action; neither can an 
action at law and an action in equity 
be combined in one count in the same 
action.” Jones v. Winsor, supra. 

[a] Effect.—The mingling of in- 
consistent theories renders the plead- 
ing insufficient to sustain a judgment. 
Illinois Cent. R. Co. v. Abrams, 84 
Miss. 456, 36 S 542. 

Inconsistency and repugnancy in 
general see supra § 92. 

82. Cox v. Duckworth, 156 Ga. 647, 
119 SE 689; Commercial ‘City Bank v. 
Mitchell, 25 Gal Ay 837, 105 SE 573 
Borror v. Carrier, 34 Ind. A. 353, 73 
NE 128. 

[a] Redundant or detached allega- 
tions, tending toward, but insufficient 
to state, another cause of action, 
will not invalidate a pleading from 
which a precise theory is deducible. 
Borror v. Carrier, 34 Ind. A. 353, 73 
NE 123. 

83. Cross references: 

Denturrer see infra § 500. 
Ree! see Dismissal and Nonsuit 
ie 
Motion: 
In arrest of judgment see Judg- 
ments § 166. 

To strike see infra § 1011. 

Plea in abatement see infra § 284. 
Variance between affidavit and plead- 
ing and attachment see Attach- 

ment § 245. 

Waiver of variance by going to trial 

see infra § 1234. 
wets Ala.—Holloway v. Lowe, 1 Ala. 

Conn.—New London City Nat. 
Bank v. Ware River R. Co., 41 Conn. 


542. 
Ind.—Barnes v. Tannehill, v4 
Blackf. 604. 


mA H.—-Baker v. Brown, 18 N. H. 
N. J.—New Brunswick Bank v. Ar- 
rowsmith, 9 N. J. L. 284. 
N. Y,.— Haviland v. Tuttle,. 3) NooY. 


Super. 668; Smith v. Bradley, 1 
HowPr 244. Heemstreet v. Durfee, 
1 Wend. 305. 

Rees C.—Gerrish yv. Johnson, 46 N. C. 


Pa.—Morse v. Clem, 4 Pa. Co, 118 
(necessary yaw 

Veda ig v. Fehlberg, 24 R. I. 
ae res 54 A 383 


C.-—Sargent v. Hayne, 20S. C. 
585; Young v. Grey, 12°S. C. L. S11 
Va. —Wainwright v. Harper, 3 
Leigh (30 Va.) 270. 
Wis.—Fond du Lac v. Bonesteel, 


22 Wis. 254. 

a Mara v. Crew; 962)'I:) J. Chi 
Saey C.—Skene v. Royal Bank, 25 B. 
C. 456. 


Ont.—Martin v. Jones, 9 OntWR 
866; Blackwell v. Blackwell, 2 OntWR 
411, 507. 

“Tt is an ancient, reasonable .and 
sound principle of the common law, 
that the declaration should be con- 
formable to the writ.” New Bruns- 
Hee Bank v. Arrowsmith, 9 N. J. L. 

[a] Date of writ.—Statutes some- 
times require the date of the writ to 


particular cause of action by an action either in tres- 
pass or in case,° it has been held immaterial that 
the writ is in trespass and the declaration in case,?” 
It has been held that there is a fatal 


be shown in plaintiff’s pleading. Hal- 
ley_v. Staunton, 9 CanLJ 158; Scott 
v. Creighton, 9 Ont. Pr. 253. 

[b] Return day.—Variance be- 
tween the writ’and summons as to 
return day has been held fatal. Ba- 
ker v. Brown, 18 N. is 

[ec] Sufficient conformity.— Where 
the claim indorsed on the writ was 
for damages for nontransfer to plain- 
tiffs of shares according to agreement 
and for failure to hold certain stock 
in trust, and by the statement of 
claim plaintiffs set up in effect a 
claim for damages against defendants 
for fraudulently manipulating cer- 
tain companies so that the stock had 
become worthless, the matters alleged 
in the statement of claim were with- 
inthe scope of the indorsement. Op- 
penheimer vy. Sparling, 10 B. C. 162. 

[d] A further claim may he added 
if it has a direct relation to the orig- 


inal claim. Muir v. Guinane, 6 Ont - 


WR 844 [app dism 7 OntWR 54, 152]. 
To_ like effect Nicholson v. Mahafty, 
9 OntWR 685. 

[e] Striking out indorsement on 
writ.—An indorsement of fraud on a 
writ will be stricken out on applica- 
tion where there is no allegation of 
fraud in the statement of claim. 
Skene v. Royal Bank, 25 B. C. 456. 

85. .1: Tidd Pr. (da Am. ed) p 446. 

86. Holloway v. Lowe, 1 Ala. 246; 
Kirkpatrick v. Bethany, 1 Ala. 201; 
New London City Nat. Bank vy. Ware 
River R. Co., 41 Conn. 542. 

87. Gerrish v. Johnson, 46 N. C. 
335; Smythe v. Martin, 18 Ont. Pr. 
227; Huggins v. Guelph Barrel Co., 
8 Ont. Pr. 170; Sowden v. Sowden, 4 
Onte Bra, 216e 

88. Morrison v. Taylor, 21 Ala. 
779; Smith v. Wiley, 19 Ala. 216; 
Tenison vi Martin, 13icAlayvso1: Havi- 
land -v.'Tuttle,'3., Neo Super. A 
Michots v. Nichols, 10 Wend. (N. Y.) 

89. See cases infra this note. 

[a] Fatal variance.—There was a 
fatal variance where: (1) The sum- 
mons commanded defendant to answer 
concerning the unlawful detention of 
plaintiff's horse, and the declaration 
charged an unlawful taking and de- 
tention. Barnes vy. | Tannehill, 7 
Blackf. (Ind.) 604; Nichols v. Nich- 
ols, 10 Wend. (N. Y.) 629. (2) The 
writ was in assumpsit and the dec- 
laration in covenant. Wainwright v. 
Harper, 3 Leigh (30. Va.) 270. (3) 
The declaration contained four counts 
and the summons but two. Smith v. 
Butler,.25 IN: H. 521. 

90. Smith v. Bradley, 1 HowPr 
ae W.)i 244s senaner v. Fehlberg, 24 

Roa Sore 54 A 383. 


91. See statutory, provisions. 
92. Hines v. Kinnison, 8 Blackf. 
(Ind.) 119; O’Brien v. Moskol, 45 R. 


I. 486, 123 "A 568; Barlow v. Tierney, 
26) Ade 557, ~~ A 930 [dist Slater v. 
Fehlberg, 24-R. I. 574, 54 A 383]. See 
Ilezyszyn v. Mostecki, 43cR. dy 623; 
112 A 785 (one count in case). 

93. Hines v. Kinnison, 8 Blackf. 
(Ind.) 119; Wells v. Knight, 32 Rel 
432, 80 A 16; Adams y. sont oleae Mfg. 
Co... 29. Rade 333, 71 A 180. 
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variance where the summons shows an action on con- 
tract and the complaint is in tort;°* but it has also 
been held, under a statute relating to practice, that, 
where the writ is in case and the statement sets forth 
a cause of action in assumpsit, no amendment is nec- 
essary,’® and that a complaint setting forth a con- 
version of money and demanding the amount of such 
money does not fatally vary from a summons in the 
ordinary form as for a demand on contract.®® It has 
been held that a variance between the amounts 
claimed in the summons and plaintiff’s pleading is 
immaterial ;°? but there is also authority to the con- 
_trary.°5 Where there is a difference in the county 
named as the place of trial in the summons and the 
complaint, that in the complaint will control.°® Some 
cases hold that in ease of a variance the discrepancy 
falls upon the writ, and the defect is cured by ap- 
pearance.! Under the codes and practice acts which 
render variance between the declaration and the sum- 
mons amendable,? or abolish the different forms of 
pleading,* the question of variance has become of lit- 
tle practical importanee,* especially where the sum- 
mons and complaint are served together.® 
[§ 186] 2. As to Parties. The declaration or 
other pleading filed by plaintiff should be by and 
against the same party or parties as the writ,® and 

94. Prudden Vv. Lockport, 43 
HowPr (N. Y.) 286; Ridder v. Whit- 
lock, 12 HowPr (N. Y.) 208. 

95. Morse v. Clem, 4 Pa. Co. 118 
(defendant having pleaded nonas- 
sumpsit). 

96. Goff v. Edgerton, 18 AbbPr (N. 
Vin)eee SL. 

97. Mason v. Hand, 1 Lans. (N. 


Y.) +66. See Hatcher v. Lewis, 4]or _ setting 


PLEADING 


accompanied by a complaint, the de- 
fendant is required to.look to the com- 
plaint, and not to the summons, for 
the purpose of determining the cause 
of action against 
variance between the cause of action 
as stated in the complaint and the 
summons will not entitle the defend- 
ant to a clatni seal of the complaint 
aside 


[49 C.J.] 171 


the character or capacity in which a party sues or is 
sued must be the same in the writ and in the plead- 
ing.” It is a departure to issue a writ in the name 
of one person and to file a declaration in the name 
of another person to the use of the first,* but there is 
no departure where the summons is issued in the 
name of a party and the complaint declares in the 
name of the state on relation of the same party.® It 
has been held that, where the writ is against several 
defendants, but the declaration is against one de- 
fendant only, there is a fatal variance,!® but other 
authorities hold that the declaration may be against 
one only, although several are named in the writ,** 
at least in actions where defendants are not held to 
bail.t12, Where several joint debtors are sued, but 
only one is served with process, the declaration need 
not show why the others were not served.t* Where 
additional parties are brought in at the instance of 
defendant, plaintiff is entitled to vary his statement 
of claim so as to present a claim against such de- 
fendant.14 If the title of the pleading does not cor- 
respond with that given in the writ, the pleading is 
irregular and may be set aside.t® But clerical or 
other formal errors in this respect will not be deemed 
fatal.t® It is no objection to a declaration that it 
states the names of other parties or describes them 
rell, 1 Cow. (N. Y.) 193; Fitch v. 
Heise, 25 S. C. L. 185 (“fatal on spe-— 
cial demurrer’); Watson v. Lynch, 4 
Munf. (18 Va.) 94 (writ against four 
persons and declaration against three: 
only; judgment thereon erroneous, 
error not being cured by verdict). 
[a] Bailable process.—Where sev- 


eral defendants are sued by bailable 
process, plaintiff£ eannot declare 


him, and that a 


the summons.” 


Rand. (25 Va.) 152 (so holding as to 
interest demanded in the declaration 
but not in the writ, but otherwise as 
to costs of protest not claimed in the 
writ). 

{a] In ‘Tennessee this rule has 
been stated subject to the exception 
that in bailable actions the bail is 
discharged in case more is declared 
for than is claimed in the writ. Mat- 
thews v. Armstrong, 4 Yerg. 181. 


ooo Emmons yv. Bailey, 32 S. C. L. 
422. 
99. Goldstein vy. Marx, 73 App. Div. 


545, 77 NYS 956. 

1. Gray v. Wolf, 77 Iowa 630, 42 
NW 504; Frink v. Whicher, 4 Greene 
(lowa) 382; Fond du Lac v. Bone- 
steel, 22 Wis. 251. 

[a] Bailable and nonbailable ac- 
tions.—A declaration cannot be set 
aside for variance from the writ, 
such variance being wholly immate- 
rial in nonbailable actions, and, in 
bailable actions operating only to dis- 
charge the bail and not to render the 
declaration a nullity. Peo. v. Judge 
Wayne Cir. Ct., 27 Mich. 87. 

2. See infra § 668. 

38. See supra § 3. 

4. Greentree v. Rosenstock, 61 N. 
Y., 583. [aff 34 N. Y. Super. 505]; 
Conaughty v. Nichols, 42 N. Y. 838; 
Sharp v. Clapp, 15 App. Div. 445, 44 
NYS 451, 4 NYAnnCas 190; Berry v. 
Bingaman, 1 S. D. 525, 47 NW 825. 

; {a] Thus, where the statute re- 
quires plaintiff, in order to be entitled 
to take judgment by default, with- 
out application to the court, to serve 
with the summons a notice stating 
the amount for which judgment will 
be taken in casé of default, such no- 
tice does not conclude plaintiff as to 
the cause of action which may be 
stated in the complaint, but only lim- 
its the amount of recovery in case 
of default. Sharp v. Clapp, 15 App. 
ne 445, 44 NYS 451, 4 NYAnnCas 

5. Bradey v. Mueller, 22 S. D. 534, 

538, 118 NW 1085. 

“It seems to be generally held by 
the modern courts that, where a sum- 
mons in a court of record is served, 


Bradey v. Mueller, supra. 

[a] In Ontario, under rule of court 
when a statement of claim is filed 
and served, plaintiff may alter, mod- 
ify, or extend his claim without any 
amendment or indorsement of the 
writ. Gibson v. Heid, 1 Ont. L. 247 
(where the claim indorsed in the 
writ of summons was for specific per- 
formance of an agreement for the 
purchase and sale of land, and the 
statement of claim prayed cancella- 
tion of the agreement and possession 
of the Tand, this was a legitimate 
extension of the claim within the 
rule). 

6. . Otis “vs ; Thorp, 
Farnum vy. Aronson, 253 Mass. 464, 
149 NE 124; Woolwick Tp. v. Forest, 
2N. J. L. 115; Willard v. Missani, 1 
Cow. .CNai¥.)) 37. 

[a] Variance as to middle initial. 
—Where the writ naméd defendant 
correctly, but the declaration was in- 
correct as to his middle initial, the 
declaration was bad for variance. 
Farnum y. Aronson, 253 Mass. 464, 149 
NE 124. 

{b] Discrepancy not amounting to 
variance.—There was not a variance 
between the Summons and the dec- 
laration because the Summons stated 
that plaintiff was the Standard Oil 
Company of Illinois while plaintiff’s 
name appeared in the declaration as 
Standard Oil Company of Indiana, 
where the summons required defend- 
ant to answer to “Standard Oil Com- 
pany, a corporation organized under 
the laws of the State of Indiana.” 
Standard Oil Co. v. Union Club Mo- 
tor Livery, 228 Ill. A. 50. 

7. Chapman v. Spence, 22 Ala. 588; 
Cole v. Peniwell, 5 Blackf. (Ind.) 175; 
Pierce v. Lacy, 23 Miss. 193. Com- 
pare Jennings v. Cox, 1 Binn. (Pa.) 
588 note (variance in this respect held 
immaterial). 

8. Goodman v. Walker, 30 Ala. 482, 
68 AmD 134. 

9. Burrell v. Hughes, 116 N. C. 430, 
21 SE 971. See to similar effect Drake 
v. State, (Tex. Civ. A.) 23 SW. 398. 

10. New Brunswick Bank y. Ar- 
rowsmith, 9 N. J. L. 284; Bell v. Car- 
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against one of them separately, al- 
though they have all indorsed their 


appearance. Bell v. Carrell, 1 Cow. 
GN eos 
[b] “In the Court of King’s Bench, 


in bailabre actions commenced by bill 
of Middlesex or latitat, the most usu- 
al mode of instituting a personal ac- 
tion in that court, if the writ be 
against two or more defendants, the 
plaintiff must afterwards declare, nat 
against one only, but against all, or 
the court will on motion set aside 
the proceedings for irregularity. 
Holland v. Richards, 4 T. R. 696, note, 
100 Reprint 1251. Moss v. Birch, 5 
T. R. 722, 101 Reprint 401. 1 Archb. 
Pr. 60, 308. In actions not bailable, 
the names of four defendants may be 
inserted in one writ, and the plain- 
tiff may afterwards, without irregu- 
larity, declare against all, or only 
one, or each separately, and for any 
cause of personal action. Foster v. 
Bonner, Cowp. 454, 98 Reprint 1183; 
Roe v. Cock, 2 T. R. 257, 100 Reprint 
140; Yardley v. Burgess, 4 T. R. 696 
note, 100 Reprint 1252. The prin- 
ciples, however, on which this prac- 
tice depends, are peculiar to that 
court.” New Brunswick Bank v. Ar- 
rowsmith, 9 N. J. L. 284, 288. 

11. Hull vy. Joesbury, 1 HowPr (N. 
SY ee) Oia 

[a] Where non est inventus is re- 
turned as to one defendant, plaintiff 
may declare against the other, and 
the variance can be taken advantage 
of only by demurrer and objection 
after verdict comes too late. Dill- 
man v. Schultz, 5 Serge. & R. (Pa.) 35. 

12. Travis v. Tobias, 7 HowPr (N. 
¥.)+905.: Coitev., Roach, 2. Howkbr Ne 
Y.) 192; Bell v. Carrell, 1 Cow. (N. 
Yio aelocr 

13. American Linen Thread Co. v. 
Sheldon, 31 N. J. L. 420. 

14. Snider v. Snider, 5 OntWN 
325, 25 OntWR 286. 

15. Allen y. Allen, 14 HowPr (N. 
Y.) 248; Boyd v. Baggs, 1 Yeates 

; Brennan v. McLamore, 16 

Sa Gr Lig 4. 

16. Ark.—St. Louis, ete., R. Co. v- 
State, 55 Ark. 200, 17 SW 806; State 


172 (49 C.J.] 


more fully, if it merely enlarges, but does not de- 
Where the process and plead- 
ing are served together, a misdeseription of the par- 


part from, the writ.‘ 


ties will not be deemed fatal.+§ 
[§ 187] M. Formal Conclusion. 


elusion.”?° 


and not remedial.?? 


Bank v. Folsom, 10 Ark. 568. 

Ind.—Jennings County v. Verbarg, 
RAS 107; Dunkin v. Taylor, 10 Ind. 

Pa.—Crotzer v. Russel, 9 Serg. & 
ee Hartshorne v. Mercer, 6 PaLJ 

Tex.—Maddox vy. Craig, 80 Tex. 600, 
eg 328; Cummings v. Rice, 9 Tex. 

Va.—Dabneys v. 2*'Gratt: 
(438 Va.) 354. 

17. Pickins v. Garnett, 2 S. C. L. 
543. 

18. Scudder v. Massengill, 88 Ga. 
245, 14 SE 571; Maddox v. Craig, 80 
Tex. 600, 16 SW 328. 

LOAD pote, tn, Dh Black. ly: 

[a] At common law (1) different 
formule for the conclusions of dec- 
larations came into use in the dif- 
ferent courts, but they were all sim- 
ilar in substance. That common in 
the king’s bench was “‘to the damage 
of the plaintiff of £ , and there- 
fore he brings his suit,’ ete. 1 Chitty 
Pl. (16th Am. ed) 436. — (2) The 
form prescribed by the English Com- 
mon Law Procedure Act of 1852 was 
“and the plaintiff claimed pounds 

Mee 2 OnItt yee houn eA. Nec) 
p 4 


20. Paige v. Barrett, 151 Mass. 67, 
23 NE 725. 

21. Seeinfra §§ 471, 487. 

22. Somerville v. Grim, 17 W. Va. 
803 (holding that, in case a breach 
laid in the conclusion to one of the 
several counts of the declaration was 
defectively stated, it was cured by a 
sufficient statement in the general 
conclusion). 

23. Jones v. Van Zandt, 13 F. Cas. 
No. 7,502, 2 McLean 611; Sears v. U. 
S., 21 BF. Cas. No. 12,592, 1 Gall. 257; 
Smith. Wow cee. Cas, NOw Lol22, 
1 Gall. 261; Reed v. Northfield, 13 
Pick. (Mass.) 94, 98, 23 AmD 662; 
Hewitt v. Harvey, 46 Mo. 368. 

“The point which has been most 
elaborately argued, and upon which 
many authorities have been cited, 
arises on a motion in arrest of judg- 
ment, because the declaration in this 
case does not aver, that the negli- 
gence of the town complained of, and 
on the ground of which the plaintiff 
claims damages, was against the form 
of the statute relied on. The precise 
point is, whether in an action on the 
case in which a party claims dam- 
ages merely, and sets out fully the 
facts upon which that claim rests, 
bringing it within the provisions of 
the statute, this averment in precise 
terms, or in some expression equiva- 
lent, must be made. We think it is 
not necessary. We think the authori- 
ties leading to a contrary conclusion, 
will be found to apply either to»in- 
dictments or informations, or to ac- 


Knapp, 


That part of the 
declaration, complaint, or petition which follows the 
statement of the cause of action and shows the mo- 
tive or object of plaintiff in suing is termed the ‘“con- 
An informal conclusion is not deemed a 
material defect,?° although it is a ground for special 
demurrer at common law.?! A general conclusion ap- 
plies to each count in the declaration.?? 
necessary to conclude the statement of a statutory 
cause of action with the words, “against the form of 
the statute,” etc., except where the statute is penal 
Where a declaration is founded 
on an amendatory act, which refers to and continues 
the provisions of a former act, it is proper for it to 
conclude against the form of the “statute” and not 


|not being warranted, 
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“statutes.7?24 


, [§§ 186-188 


[§ 188] N. Prayer for Relief?°—1. In General. 
The prayer for relief, which usually appears at the 


conclusion of the .declaration, complaint, or peti- 


It is not 
the declaration, 


times said that 
sary.°# 


tions, of debt or on the case, for 
penalties, where the same strictness 
is required. And where the statute 
gives a penalty, and the thing sued 
tor iS pursued as a penalty, although 
the right to sue is given only to the 
party grieved and even though the 
whole penalty when recovered shall 
go to the party grieved, still the 
same rule may apply, because the 
form of proceeding is still for a penal 
sum, and the ostensible and real ob- 
ject of the suit, in form at least, is 
punishment. Some of the elementary 
works and books of practice lay down 
the rule, in general terms, without 
the qualification limiting it in terms 
to penal actions, but it is believed, 
that when the cases are examined 
which are relied on to support the 
rule, they will be found to be cases 
of penal actions.” Reed v. North- 
field, supra. 

{a] Multiple damages.—(1) A con- 
elusion ‘contrary to the form of the 
statute” or “against the form of the 
statute” is proper where multiple 
damages are sought to be recovered. 
Chipman v. Emeric, 5 Cal. 239; Bell 
v. Norris, 79 Ky. 48; Rees v. Emerick, 
6 Serg. & R. (Pa.) 286; Morrison v. 
Gross, 1 Browne (Pa.) (2) Such 
a conclusion is not necessary. Reed 
v. Northfield, 13 Pick. (Mass.) 94, 23 
AmD 662. 

24. Falconer v. Campbell, 8 F. Cas. 
No. 4,620, 2 McLean 195. 

25. Demand for excessive or in- 
sufficient relief as ground for demur- 
rer see infra § 496. 

Dismissal or nonsuit because of 
prayer for wrong relief see Dismissal 
and Nonsuit § 108. 

26. Cannon v. Castleman, 24 Ind. 
A, 188,-55 NH 111; O’Brien v. Fitz- 
gerald, 143 N. Y. 377, 38 NE 371. 

27. Cumberland Tel., ete., Co. v. 
Miekman, 129) Ky. 220, 111 SW 314, 
33 KybL 730; Kerschner v. Smith, 121 
Or!'469,. 236 P 272,°256"P £95: 

[a] Purpose of prayer.—‘‘The 
prayer for relief serves a two-fold 
purpose: (1) It defines specifically 
the legal right claimed by the plain- 
tiff, by which the court will be guided 
in granting or refusing the relief; 
for while it may not be granted, as 
supposing the 
plaintiff has mistakén his right, the 
court will not voluntarily grant him 
some other relief which the facts 
might have entitled him to, but which 
the plaintiff may not desire, and the 
court would not in such case be war- 
ranted in thrusting it upon him. (2) 
The other feature of the prayer is to 
apprise the defendant of what is de- 
manded of him; for the same facts 
may authorize any of several reme- 
dies. If the defendant is informed 
that only a particular remedy is 


tion,?° is the request asking for the relief to which 
plaintiff thinks himself entitled.27 While the prayer, 
when necessary,*® should be specifie,?® and should 
conform to the allegations of plaintiff’s pleading,*° 
under the practice now obtaining in many jurisdic- 
tions its form is of little or no importance.*+ 
Necessity. At common law this prayer was 1m- 
portant, and it was incumbent upon the complaining 
party to state the proper relief under the facts set 
forth.22 Codes and practice acts usually provide that 


petition, or complaint shall contain 


a demand for the relief to which plaintiff deems him- 
self entitled,*?? and under such statutes it is some- 


such a demand or prayer is neces- 


asked, he may be willing to concede 
that. Hence he may make no defense. 
It would be most unjust to allow the 
plaintiff to subsequently have, or the 
court to grant, an unclaimed remedy 
to the defendant’s great surprise.” 
Cumberland Tel., ete., Co. v. Hick- 
man, 129 Ky. 220, 233, 111 SW 311, 
SS te yalL 30: 


28. See infra text and notes 32-34. 

29. Maisonneuve v. Delfares, 130 
La. 714, 58 S$’ 520. 

30. Maisonneuve y. Delfares, su- 


pra; Wheatley v. Oregon Short Line 
R. Co., 49 Utah 105, 108, 162 P 86. 

eEx prayer which is inconsistent 
with, or beyond, the facts stated in 
the body of the complaint, is un- 
availing.” Wheatley v. Oregon Short 
Line R. Co., supra. 

31. Collings v. Gibson, (Iowa) 220 
NW 338; Herring v. Cumberland 
Lumber Co., 159. N. GC. 382, 74 SE 1011, 
42 LRANS 64; Bell Oil, ete., Co. v. 
Conner, (Tex. Civ. A.) 245 SW 1036. 
See also cases infra notes 45-59. 


32. See infra § 189. 
33. See statutory provisions. 
[a] Prayer need not “demand” 


is sufficient that it 
prays for judgment. Collings v. Gib- 
son, (lowa) 220 NW 338. 

{b] Immaterial reference to aban- 
doned petition—An amended peti- 
tion, alleging that defendants had 
contracted and agreed to pay for cer- 
tain labor seven hundred and sixty- 
nine dollars, and that the labor so 
performed was reasonably worth 
seven hundred and sixty-nine dollars, 
and that plaintiff sustained damages 
in the sum of eight hundred dollars 
by reason of defendants’ breach of 
contract, stated a cause of action, al- 
though the prayer was, ‘premises 
considered, plaintiff prays for judg- 
ment all the defendants as recited in 
said original petition, first by way of 
contract, and in the alternavive by 
quantum meruit,” the fact that the 
prayer was coupled with a reference 
to the original petition, an abandoned 
pleading, to indicate the kind of judg- 
ment, being immaterial, since with- 
out that reference the prayer for 
judgment in general terms would 
warrant a recovery of the amount 
alleged to be due. Bell Oil, etc., Co. 


judgment; it 


week aan (Tex. Civ. A.) 245 SW 
34. Ida.—Poncia v. Hagle, 28 Ida. 


60, 152 P 208; Bates v. Capital State 
Bank, 21 Ida. 141, 121 P 561; Bates v. 
Capital State Bank, 18 Ida. 429, 110 P 

Ky.—Louisville, etc., R. Co. v. Ad- 
ams, 148 Ky. 513, 147 SW 384. 

Mont.—Gravelin v. Porier, 77 Mont. 
260, 250 P 823; Donovan v. McDevitt, 
36 Mont, 61, 92 P 49. 

Okl.—Owens v. Purdy, 90 Okl. 256, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note num per. 
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Operation and effect. The prayer for relief does 
not constitute a part of the statement of the cause 
of action,*® nor does it necessarily limit or narrow 
the issues presented by the preceding allegations,?® 
even though, under express statute,®? it is a part of 
and, unless made so by statute, it is 
not even regarded as a part of the declaration, com- 
Under a statute providing that’ 
the petition must state the nature of the relief which 
plaintiff requests,*° it has been considered that the 
prayer is an essential part of plaintiff’s petition*? 


the complaint,?§ 


plaint, or petition.®® 


217 P 425. 


Porto Rico.—Bigelow v. Porto Rico 


Planters Co., 7 Porto Rico Fed. 463. 

Tex.—Ballard vy. Ellerd, (Civ. A.) 
199 SW 305; Burks v. Burks, (Civ. A.) 
141 SW 337; Jordan v. Massey, (Civ. 
A.) 184 SW 804. 

But see infra text and note 45. 

[a] In Louisiana prayer is neces- 
sary. Lagay v. Chieusse, 5 Rob. 132; 


Hood v. Segrest, 1 Rob. 109; Kemper 
v. Hulick, 16 La. 44. 
35. Ariz—Jones v, Stanley, 27 


Ariz. 381,233 P 598. 

Colo.—Green v. Davis, 67 Colo. 52, 
185 P.369; King v. Milner, 63 Colo. 
405; 16722 957. 

Ida.—Seyberth v. American Com- 
mander Min., ete., Co., 42 Ida. 254, 245 
P 392; Dahlquist v. Mattson, 40 Ida. 
378, 233 P 883. 


Kan.—Hagan v. Murray, 102 Kan. 
OS yo OP PES So. 
Ky.—Louisville, etc., R. Co. v. Ad- 


ams, 148 Ky. 513, 147 SW 384. 
Mo.—Boehme y. Roth, (A.) 280 SW 
730; Musgrove v. Macon County 
Bank, 187 Mo. A. 483, -174 SW 171; 
Emmert v. Meyer, 65 Mo. A. 609. 
Mont.—Murray v. Creese, 80 Mont. 
453, 260 P 1051; Blackwelder v. Fer- 
gus Motor Co., 80 Mont. 374, 260 P 
734; Shelby First State Bank vy. Stan- 
ton, 78 Mont. 503, 255 P 1066; Rohr 
v. Stanton, 78 Mont. 494, 254 P 869; 
Poo v. McDevitt, 36 Mont. 61, 92 
49 


Nev.—Kingsbury v. Copren, 43 Nev. 
448, 187 P 728, 189 P 676. 

N. M.—Beals v. Ares, 25 N. M. 459, 
185 P 780; Burnham- Hanna-Munger 
Dry Goods Co. v. UU La NGM 47, 
128, P-62: 

N. Y.—Hahl v. Sugo, 169 N. Y. 109, 
62 NE 135, 88 AmSR 539, 61 LRA 226; 
Boissevain Vv. Boissevain, 224 App. 
Div. 576, 231 NYS 529; Ketcham) v. 
Wilbur, 218 App. Div. 350, 218 NYS 
254; Port v. Holzinger, 212 App. Div. 
124, 208 NYS 287; Remsen v. Hyams, 
76 App. Div. 611, 78 NYS 1134; Frick 
vy. Freudenthal, 45 Misc. 348, 90 NYS 
344. 

Oh.—James H. Herron Co. v. Jones, 
28 Oh. A. 190, 162 NE 624; Losee v. 
Krieger, 22 Oh. A. 395, 153 NE 857. 

Okl.—Rose v. Stigler First Nat. 
Bank, 93 Okl. 120, 219 P 715; Fraley 
Vv. Wilkinson, 79 Ol. 21 Sao ’P 156. 

Philippine.—-Campomanes v. Bar- 
tolome, 38 Philippine 808; Rosales v. 
Reyes, 25 Philippine 495. 

Ss C.— Balle* v.' Moseley, 13 S. GC. 


439. 

S: D.—Woodford v. Kelley, 18 S. D. 
615, 101 NW 1069. 

Utah. —Wheatley v. Oregon Short 
Line R. Co., 49 Utah 105, 162 P 86. 

Wash.—Aid v. Bowerman, 132 
Wash. 319, 232 P 297. 

Wis.—Nor th Side Loan, etc., Soc. v. 
Nakielski, 127 Wis. 539, 106 NW 1097. 

Wyo. —-Bentley Vv. Jenne, 33 Wyo. 1, 
236 P 509; U.S. Fidelity, etc., Co. v. 
Nash, 20 ‘Wyo. 85, 12 P5417 124 PS 
269. 

“The prayer for relief really forms 
no part of the statement of the cause 
of action. It is merely a demand for 
the relief to which the pleader claims 
he is entitled on the statement of 
facts set out in the body of his plead- 
ing.’ Louisville, etc., R. Co. v. Ad- 
ams, 148 Ky. 513, 517, 147 SW 384. 

[a]. On objection to the introduc- 


. 
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tion of evidence the sufficieney of the 
complaint does not depend upon the 
prayer for relief. Woodford v. Kel- 
ley, 18 S. D. 615, 101 NW 1069 (so 
holding under a statute providing 
that, where an answer has been 
served, the court may grant to plain- 
tiff any relief consistent with the case 
made by the complaint and embraced 
within the issue. 

36. State Bank v. Nelson, 48 N. D. 
702, 186 NW 766, 768 [cit Cyc]. 

37. See statutory provisions. 
onan v. McDevitt, 36 Mont. 
Alaska.—Kline v. Flannigan, 7 
Alaska 577. 

Kan.—Rochester vy. Wells, 87 Kan. 
164, 123 P 729, 40 LRANS 1095. 

Mo.—Willett v. Farm Mortg., 
Co; (42), 2638) Sw 234. 

N. M.—Durham v. Rasco, 30 N. M. 
16, 227 -P 599, 324 ADR 838. 

S. C.—Williams v. Workman, 113 Ss. 
C. 487, 101 SE 833. 

See Cross v. Bishop Oil Corp., 218 
App. Div. 632, 219 NYS 181 [foll Cross 
Va, Bishop Oil ‘Corpay 2u8 sAppe. Dive. 
8538, 219 NYS 184] (mot a vital part 
of the complaint in an equitable ac- 


etc., 


tion). 
40. See statutory provisions. 
41. Burks v. Burks, (Tex. Civ. A.) 


141 SW 337; Jordan v. Massey, (Tex. 
Civ. A.) 134 SW 804, : 

42. Jordan v. Massey, supra. 
also Judgments § 88 et seq. 

“Tt not only serves the purpose of 
indicating the desire of the petitioner 
as to some particular adjudication 
which he wishes the court to make, 
but of fixing a limit beyond which the 
court is not authorized to go in mak- 
ing its judicial award.” Jordan v. 
Massey, supra. 

[a] In Louisiana the character of 
the action depends upon the prayer 
for relief. Lagay v. Chieusse, 5 Rob. 
132; Hood v. Segrest, 1 Rob. 109; 
Kemper vy. Hulick, 16 La. 44. 

43. U.S. v. Sloan Shipyards Corp., 
270 Fed. 613. 

44. See statutory provisions; 
supra §§ 189-193. 

45. U. S.—Parker State Bank v. 
Pennington, 9 F. (2d) 966. 

Cal.—Dean v. Shingle, 198 Cal. 652, 
246 P1049, 46 ALR 1156; Dennison v. 
@hapman, 105° Cal: 447, 39 RP 61; 
Johnson v. Polhemus, 99 Cal. 240, 33 
P 908; Von Schrader v. Milton, (A.) 
273 P 1074; Smith v. Chin Chew, 81 
Cal. A. 704, 254 P 599; Keefe v. 
Keefe, 19 Cal. A. 310; 125 P 929. 

Colo.—Green v. Davis, 67 Colo. 52, 
185 P 369; French v. Woodruff, 25 
Colot 339; 54 P 10053 "“McClure v: La 
Plata County, 28 Colo. 130. 

Fla.—Williams v. Peninsular 
CED COmn ton Bilas O3Ki slow Smolin 

Ida.—Casady v. Scott, 40 Ida. 137, 
237 SIP rab = Tdaorrinre €or wat.) evs 
Dill, 2 Ada, tidy iso Peeks 

Ind.—Od6litic Stone Co. v. Ridge, 
169 Ind. 639, 83 NE 246 [rev (A.) 80 
NE 441]; Sherrin v. Flinn, 155 Ind. 
422, 58 NE 549; Yorn v. Bracken, 153 
Ind. 492, 55 NE 257; Miller v. Rapp, 
135 Ind. 614, 34 NE 981, 35 NE 693; 
Barnum v. Rallihan, 63 Ind. A. 349, 
112 NE 561; Templer v. Muncie 
Lodge, I. O. O. F., 50 Ind. A. 324, 97 
NE 546. 

Iowa.—Stubklefield v. Gadd, 112 
Iowa 681, 84 NW 917. 


See 


and 


Gro- 
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and will determine the character of the order or de- 
eree which the court is called upon to render.*? 
has also been said that the relief demanded is gauged 
by the prayer, which gives defendant such precise in- 
formation as to the judgment demanded that he may 
be able to decide whether or not to defend.*? 
ever, under modern codes, practice acts, and other 
statutes regulating practice,** where the rule is that 
the facts set forth, rather than the relief demanded, 
determine the relief which shall be granted,*® the 


It 


How- 


Kan.—Eagan v. Murray, 102 Kan. 
193, 170 P 389, 390: [cit Cye]; Roch- 
ester v. Wells, 87 Kan. 164, 123 P 
729, 40 LRANS 1095; Smith vy. Smith, 
67 ee ay SAT id) eg On 
Lausier v. Lausier, 
530, “te4 A 582, 584 [cit Cyc]. 

Minn. —Minneapolis, etcH oR Come 
Brown, 99 Minn. 384, 109 NW 817. 

Mo.—Monarch Vinegar Works v. 
Chicago, ete.,-R. Co., 285 Mo. 537, 226 
SW 546; State v. McElhinney, 216 
SW 521; State v. Barnett, 245 Mo. 
99, 149 SW 811; Musgrove v. Macon 
Ponney. Bank, 187 Mo. A. 483, 174 SW 

Mont.—Shelby First State Bank-v. 
Stanton, 78 Mont. 503, 255 P 1066; 
Rohr v. Stanton, 78 Mont. 494, 254 P 
869; Donovan v. McDevitt, 36 Mont. 
61, 92 P 49; State v. Tooker, 18 Mont. 
540, 46 P 530, 34 LRA 3815; Klein- 
eee v. Steele, 15 Mont. 181, 38 

Nebr.—Emanuel  v. 
Nebr. 756, 99 NW 666; Toy v. Mc- 
Hugh, 62 Nebr. 820, 87 NW 1059. 

N. M.—Durham vy. Rasco, 30 N. M. 
16, 227 P 599, 34 ALR 838. ; 

N. Y.—Syracuse v. Hogan, 234 N. 
Y. 457, 188 NE 406; Sauerbrunn v. 
Hartford] Le Ins. Co: 220° NEY s6s, 
115 NE 1001; Walrath v. Hanover 
Hn ims. Cojo 20'6) N= Yee 2 20 aeons 
426; Johnson v. Johnson, 206 N. Y. 
561, 100 NE 408, AnnCas1914B 407; 
O’Brien v. Fitzgerald, 143 N. Y. 377, 
38 NH 371; Mitchell v. Thorne, 134 N. 
We OS Ono a NE 10, 30 AmSR 699; Pen- 
dergast v. Greenfield, 127 N. Y. 23, 
27 NE 388; Chatfield v. Simonson, 92 
N. Y. 209; Wetmore v. Porter, 92 N. 
Y. 76 [rev 48 N. Y. Super. 554]; Mur- 
tha vers Curley, S907 oNivieyE 372, 3 
NYCivProe 1, 12 AbbNCas 12 [rev 47 
N. Y.. Super. 393]; Grattan v.-Met- 
ropolitan L. Ins. Co., 80-N. ¥. 2812 36 
AmR 617; Arthur v Homestead F. 
Ins. -Co:, 48 N.Y. 4625 34 AmR>: 550; 
Williams v. Slote, 70 N. Y. 601 mem; 
Rindsehvoiibaker, gow INierYae2095e 15 
AmR 475; Wright v. Wright, 54 N. 
Hale v. Omaha Nat. Bank, 
49 ING YY. 6260 4irev i S3 UNS sve Super. 
40]; Corn Exch. Ins. Co. v. Babcock, 
42° N. Y. 613, 1 AmR 601; Conaughty 
VemNichols, 42s Nii. 83; Winsted 
Bank v. Webb, 39 N. Y. 325, 100 AmD 
438, 7 Transer. A. 153;  Beach= ¥. 
Cooke, 28 N. Y. 508, 86 AmD 260 [aff 
89° Barb. 367]; Emery v. Pease, 20 
INGRLNS G2): Johnson v. Hathorn, 2 Abb. - 
Dee. 465, 2 Keyes 476, 3 Keyes 126; 
Campbell v. Vedder, 1 Abb. Dee. 295, 
38 Keyes 174; Schulsinger v. Blau, 84 
App. Div. 390, 82 NYS 686; Gerding 
v. Funk, 48 App. Div. 603, 64 NYS 
423 [aff 169 N. Y. 572 mem, 67 NE 
1129 mem]; Spencer v. Wabash R. 
Co., 36 App. Div. 448, 55 NYS 948; 
Parker v. Pullman, 36 App. Div. 208, 
56 NYS 734; Turner v. Bayles, 5 App. 
Div. 623 mem, 39 NYS 518; Bulkley 
v. Staats, 31 Hun 137, 66 HowPr 257; 
Jones v. Jones, 18 Hun 4388 [app dism 
81 N. Y. 35]; Mackey v. Auer, 8 Hun 
180; Quassaic Nat. Bank v. Waddell, 
1 Hun 130, 3 Thomps. & C. 680; Lar- 
kin v. Mann, 53 Barb. 267; Cythe v. 
La Fontain, 51 Barb. 186; Whitney 
v. Whitney, 49 Bark. 319, 3 AbbPrNS 
350; Denman v. Prince, 40 Barb. 213; 
Corning v. Troy Iron, etce., Factory, 
39 Barb. 311 [aff 40 N. Y. 191]; Mey- 
er v. Fiegel, 30 N. Y. Super. 122, 34 


‘123 Me. 


Barnard, 


174 (49 6.94 


prayer is unimportant,*® at least where an an- 
swer is filed,47 unless there is some ambiguity in 
the statement of facts,*® so that if plaintiff is en- 


HowPr 434; Bachman v. Harrington, 
52 Misc. 35, 102 NYS 406; Frick v. 
Freudenthal, 45 Mise. 348, 90 NYS 
344; Schuyler v. Booth, 37 Misc. 35, 
74 NYS 733 [aff 76 App. Div. 619 mem, 
79 NYS 1146 mem]; Goldberg v. 
Finkelstein, 36 Misc. 809, 74 NYS 847; 
Parker v. Pullman, 24 Misc. 505, 53 
NYS) 3389 [aff<36 App: Div. 208, 56 
NYS 734]; Johnson vy. Girdwood, 7 
Mise. 651, 28 NYS 151 [aff 143 N. 
Y. 660 mem, 39 NE 21 mem]; Shal- 
ek v. Jetter Brewing Co., 155 NYS 
972 [aff 171 App. Div. 364, 155 NYS 
975]; Von Hoffman v. Kendall, 17 
NYS 713 [app dism 138 N. Y. 629 mem, 
33-NE 1084 mem]; Simmons v. El- 
dridge, 19 AbbPr 296, 29 HowPr 309; 
Newbould v. Warrin, 14 AbbPr 80; 
Pierson v. McCurdy, 61 HowPr 134; 
Weatherby v. Wood, 29 HowPr 404. 
Compare Lamoreux v. Atlantic Mut. 
Ins. Co., 10 N. Y. Super. 680 (where 
much stress seems to be laid on the 
prayer for. relief. 

N. C.—Baber v. Hanie. 163 N. C. 
588, 80 SE 57, 12 ALR 1518; Hendon 
v. North Carolina R. So; 127 N. Cy 
11.055 37, ‘SE: 155;.. Gillam wv. Virginia 
il: Ins. .Co.; 121 N.C. 369, 28 SE, 470; 
McNeill v. Hodges, 105 N. C. 52, 11 
SE 265; Knight v. Houghtalling, 85 
NE Celis 

N. D.—Cooke v. Northern Pac. R. 
Co., 22 N. D. 266, 133 NW 3038. 

-Oh.—Foster v. Hartman, 23 Oh. Cir. 
CiNG Siso83:. 

Okl.—Owens v. Purdy, 90 Okl. 256, 


217 P 425; Myler v. Fidelity Mut. L. 
Ins. Co., 64 Okl. 298, 167 P 601. 
Or.—Wright v. Morton, 125 Or. 


563,- 267. P. 818; Rutenic v. ,Ha- 
maker, 40 Or. 444, 67 P 196. 

Philippine.—Rosales v. Reyes, 25 
Philippine 495. , 

Porto Rico.—Gonzalez v. Cabrera, 
27 Porto .Rico 668; Penagaricano v. 
Penagaricano, 19 Porto Rico 472. 

S. D.—McGillivray v. McGillivray, 
9 S. D. 187, 68 NW 316. 

Tex.—Milliken v. Smoot, 64 Tex. 
7 1:-< Collins wv. (Martin; — (Civ. A.) 6 
SW (2d) 126; Wilks v. Kreis, 63 
Tex. Civ. A. 527, 134 SW 8388. 


Wis.—North Side Loan, ete., Soc. 
v. Nakielski, 127 Wis. 539, 106 NW 
1097; Topping v. Parish, 96 Wis. 
378, 71 NW 367. 


“While the prayer for relief is 
often useful in determining the na- 
ture of action broug‘ht, it is not con- 
trolling, and, when absolutely in- 
consistent with the nature of the 
cause of action clearly shown by the 
remainder of the pleading, it should 
be disregarded.” Sweeney v. United 
Underwriters’ Co., 25 S. D. 1, 3, 124 
NW 1107 [cit Cyc]. 

“The relief which the plaintiff may 
demand in his prayer is nothing more 
than the statement of his opinion as 
to what relief the facts stated in the 
complaint entitle him to receive, and 
it is a rule among good pleaders to 
make the prayer for relief as com- 
prehensive as possible so as to in- 
clude any relief to which the parties 
may be entitled under the facts 
pleaded. The effect of the allega- 
tions of the complaint cannot be de- 
termined by the prayer.” Ida‘ho Irr. 
Co., Ltd. vs Dill, 25 Ida. W711, 718; 139 
P 714. 

[a]- “The prayer... cannot be 
considered to determine the nature 
of the cause of action nor the relief 
to which a party is entitled.” Dur- 
ham v. Rasco, 30 N. M. 16, 21, 227 P 
599, 34 ALR 838. 

{[b] The prayer for judgment can- 
not control the nature of the action 
as against a clearly expressed inten- 
tion to the contrary. Frick v. Freu- 
denthal, 45 Misc. 348, 90 NYS 344. 


Kor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[c] The legal effect of the facts 
alleged cannot be changed by the 
prayer for relief. Wilks v. Kreis, 63 
Tex. Civ. A.» 527, 134 SW 838. 

[d] When relief. demanded deter- 
mines character of action.—‘‘While 
ordinarily the demand for relief is 
not conclusive as to the character 
of the action, yet when a complaint 
sets forth facts that may support 
equally an action at law or in equi- 
ty, the character of the action is de- 
termined by the relief demanded.” 


Zeiser v. Cohn, 44 Mise. 462, 471, 90 
NYS 66 [rev on other grounds 113 
App. Div. 9, 98 NYS 1078]. 

46. ' ; é Jacobson, 
47 Ark. 31, 14 SW 458. 

Cal—Hart “v. Walton, 9 Cal. A. 


DO IO los 

Ind.—West Muncie Strawboard Co. 
Va Slack; 64. snd. S2ise lar IN Br 89 
Comegys v. Emerick, 134 Ind. 148, 
33 NE 899, 39 AmSR 245. 

Kan.—Eagan v. Murray, 102 Kan. 
HIS L770, PHssoye 390 Leitvey ey. 

Mo.—Eldon Ice,. ete., Co. v. Van 
Hooser, 163 Mo. A. 591, 147 SW 161. 

Mont.—Donovan v. McDevitt, 36 
Mont. 61, 92 P 49. 

N. M.—Burnham - Hanna - Munger 
Dry Goods Co. v. Hill, 17 N. M. 347, 
128 -P 62. 

INGE Ys 
tibone Cataract no ee Co., 112 Mise. 
528, 183 NYS 373 [aff 198 App. Div. 
644, 191 NYS 12]. 

N. a aa v. Houghtalling, 85 
INE Oa es 

Porto Rico.—Neumann vy. Trujillo, 
24 Porto Rico 284. 

Wis.-—North Side Loan, etc., Soc. v. 
Nakielski, 127 Wis. 539, 106 NW 1097. 

Wyo.—Bentley v. Jenne, 33 Wyo. 1, 
236 P 509. 

“So long as a petition states a good 
cause of action, the prayer for re- 
lief is not very important.” Eagan 
v. Murray, 102 Kan. 193, 195, 170 P 
389 [cit. Cyc]. 

[a] Disregarding prayer.—A 
prayer which goes beyond the alle- 
gations of the complaint may be dis- 
regarded. Hart v. Walton, 9 Cal. A. 
5025.99; P19. 

[b] he prayer will not control 
and determine the validity of the 
complaint. West Muncie Strawboard 
Co. v. Slack, 164 Ind. 21, 72 NE 879; 
Comegys v. Emerick, ee Ind. 148, 33 
NE 899, 39 AmSR 24 

47. Smith v. Chin regia 81 Cal. 
iO ay hOGA ee tose Os Sugarman 
Iron, ete., Go. v. Morse Bros. Mach. 
etc.) Co., 50 Nev. 191) .255)5P 1010, 257 
P 1; Winsted Bank v. Webb, 39 N. Y. 
325, 100 AmD 435, 7 Transcr. A. 153 
{aff 46 Barb. 177]; Bonjoc vy. Cuison, 
13 Philippine 301. 

“Where an answer is filed, the 
prayer of the complaint is no longer 


an essential part thereof, ‘as the 
plaintiff is entitled to the relief 
shown by his pleading.’ Smith v. 


Chin Chew, supra. 

[a] Save in case of default the 
prayer of the complaint is of no im- 
portance. Campomanes vy. Bartolome, 
38 Philippine 808. 

48. North Side Loan, etc., Soc. v. 
Nakielski, 127 Wis. 539, 106 NW 1097. 

Prayer as aid in interpretation see 
infra text and notes 57, 58. 

49. Eagan v. Murray, 102 Kan. 
193, 170 DP 389, 390 [cit,Cye]; Chat- 
field v. Simonson, N.Y. 209 [aff 
10 Daly 295]; Stevens v. New York, 
84 N. Y. 296 [aff 46 N. Y. Super. 274]; 
Sternberger v. McGovern, 56 N. Y. 
12, 15 AbbPrNS 257 [rev 4 Daly 456]; 
Wright v. Wright, 54 N. Y. 437 [aff 59 
Barb. 505]; New York Ice Co. v. 
Northwestern Ins. Count CoN peo 
Presson v. Boone, 108 N. C. 78, 12 SE 
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titled to some relief under the facts which he has set 
forth he will be granted such relief,*® although. he 
has prayed for relief to which he is not entitled,°° 


897; Page v. Oklahoma City, 129 Okl. 
28, 263 P 448. 

“The prayer merely voices the 
plaintiff’s idea of what relief he is 
legally entitled to, or what redress 
will satisfy him. The court will 
grant him the relief to which his 
cause of action alleged and proved 
shows him to be entitled, and this 
relief may or may not conform in 
whole or in part to that prayed for 
by the plaintiff.” Eagan v. Murray, 
10:2-Kan: 193, 195; 1702p 38 9efeLt Cyeie 

[a] “A plaintiff is not confined to 
the specific relief, prayed for; he may 
pray for such relief as he supposes 
himself entitled, and will then be 
granted such relief as he proves 
himself entitled to.’ Page v. Okla- 
pe City; /129 Ok. “2854 315% 2638 

{b] The only restriction is that. 
the relief given must not be incon- 
sistent with the pleadings and proof. 
Knight v. Houghtalling, 85 N. C. 17. 


50. Ariz.—Jones v. Stanley, 27 
Ariz, 381,233" Pr50 8: 
Colo.——Dean y. Shingle, 198 Cal. 


652, 246 P 1049, 46 ALR 1156; Von 
Schrader v. Milton, (A.) 273 P 1074; 
Hinkel v. Crowson, 83 Cal. A. 87, 256 
P 479; Murphy v. Murphy, 57 Cal. A. 
182, 207 P 48; Keefe v. Keefe, 19 Cal. 
KO 109 L259 1.9 29° 

Colo.—Speyer v. Denver School 
Dist. No. 1, 82 Colo. 534, 261 P 859, 
57 ALR 203. 

Seen ak v. Scott, 40 Ida. 137, 
237 P 415. 

Ind.—Neal v. Baker,.198 Ind. 393, 
153. NBv768: Gary v. Roper, (A.) 16 if 
NE 674 [foll Gary v. Prott, (A.) 161 
NE 675]; Neal v. Baker; (A.) 147 
NE 635; Harvey v. Hand, 48 Ind. A. 
392, 95 NE 1020. 

Ky. —Federal Chemical Co. _  v. 
Adams, 153 Ky. 680, 682, 156 SW 126 
[quot Cyc]. Compare Cumberland 
Tel., -ete., Co. ‘vo Hickman; »129skoae 
220, 111 SW 311, 33 KyL 730 [quoted 
supra note 27). 

Minn.—Mannheimer vy. 
167 Minn. 279, 209 NW 7. 

Mo.—State v. Sale, 232 Mo. 166, 132 
SW 1119. 

Mont.—Shelby First State Bank v. 
Stanton, 78 Mont. 503, 255 P 1066. 

N. Y.—Walrath v: Hanover F. Ins. 
Co., 216 N. Y. 220, 110 NE 426; Gutta 
Percha, ete., Mfg. Co. v. Holman, 208 

Yieec5S83; LOL “NE 885; Gordon v. 
Wyness, 169 App. Div. 659, 155 NYS 
162; Powers v. Universal Film Mfg. 
Co., 162 App. Div. 806, 148 NYS 114; 
Gilbert v. Bunnell, 92 App. Div. 284, 
86 NYS 1123; Gee v. Pendas, 66 App. 
Div. 566, 73 NYS 247; Kouloris v. 
Cohen, 181 Misc. 407, 226 NYS 751; 
Blakeslee v. Sottile, 118 Misc.. 513, 
194 NYS 752; Guinan v. Blum, 93 
Mise: 667, 157 NYS: 279. 


Phinney, 


N. C.— Sexton v. Farrington, 185 
Nard 8395 ATA SHR AT22) eWiorthanvs 
Knickerbocker Trust Co., 152 N. GC, 
242, 67 SE 590; Presson v. Boone, 
LOSHiN. AGoehs, 12) SE 897. 

Okl1.—St. Louis, ete, RB, . Co:ceve 


Bondies, 64 Okl. 88, 166 P 1%9; 

Or.—Wright v. Morton, 125 Or. 563, 
267 P 818. 

Wis.—Strebe v. Fehl, 22 Wis. 337. 

“Whether or not the precise rem- 
dies demanded in, the complaint may 
all be allotted to the plaintiff is 
something which will be a matter for 
formulation in the final decree, and is 
not now necessary to consider. It is 
sufficient for a pleading that it sets 
forth facts to which some equitable 
remedies may be applied.” Blakeslee. 
PomRitate 118 Mise. 513, 515,194 NYS 


fal A leading case followed in 
iets eet cases is Emery v. Pease, 


7 


§§ 188-189] 


for more®! or less®? relief than he is entitled to, or 
The prayer for relief can- 
not be considered as adding to the allegations of the 
declaration, complaint, or petition,®+ nor can it en- 
55 but, while not con- 
trolling,®® the prayer may be looked to aid in the 
interpretation of the language used in attempting to 
state a cause of action,®? and in determining the re- 


for no relief whatever.®? 


large the cause of action stated, 
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plaint.°° 


hef which is actually sought;°* and it cannot be dis- . 


51. U. S.—Quarles v. Appleton, 299 
Medi? 5083s: U.S: Rete etcyiiCo: v: 
U.S 189 Fed. 33 add COASTS” baie 


231 U.S. 237, 34 SCt 88, 58 L. ed. 200]. 


Fla.—Sewell v. Hufftstetler, 83 Fla. 
629, 93 S 162. 
Ind.—Odlitie Stone Co. v. Ridge, 


169 Ind. 639, 83 NE 246 [rev (A) 80 
NE 441]; Yorn v. Bracken, 153 Ind. 
492, 55 NE 257; Harvey v. Hand, 48 
Ind. A. 392, 95 NE 1020, 

Mo.—Monarch Vinegar Works v. 
Chicago, ete., R. Co., 285 Mo. 537, 226 
SW 546: McCarty v. Hemker, (A.) 
4 SW(2d) 1088. ; 

Mont.—Murray v. Creese, 80 Mont. 
453, 260 P 1051; Shelby First State 
Bank vy. Stanton, 78 Mont. 503, 255 
P1066; Rohr v. Stanton, 78 Mont. 494, 
254 P 869. 

N. Y.—Miles v. American Casualty 
Co., 203 N. Y. 453, 98 NE 744; Gordon 
v. Wyness, 169 App. Div. 659, 155 NYS 
162; Powers v. Universal Film Mfg. 
Co., 162 App. Div. 806, 148 NYS 114; 
Gillespie v. Montgomery, 93 App. Div. 
403, 87 NYS 701. 

52. Harvey v. Hand, 48 Ind. A. 392, 
95 NE 1020; Rochester v. Wells, 87 
Kan. 164, 123 P 729, 40 LRANS 1095; 
Gordon _v. Wyness, 169 App. Div. 659, 
155 NYS 162; Powers v. Universal 
Film Mfg. Co., 162 App. Div. 806, 148 
NYS 114. 

53. Ark.—Sannoner v. Jacobson, 47 
Ark. 31, 14 SW 458. 

Ind.—Gary v. Roper, (A.) 161 NE 
A ian Gary v. Prott, (A.) 161 NE 
675]. 

Mo.—Eldon Ice, etec., Co. v. Van 
Hooser, 163 Mo. A. 591, 147 SW 161. 

Mont.—Donovan v. McDevitt, 36 
Mont. 61, 92 P 49. 

N. M.—Burnham - Hanna - Munger 
Dry wie Co. v. Hill, 17 N. M. 347, 


pee 
C.—Presson v. Boone, 108 N. C. 
78, Nie SE 897. 

Tal Effect of answer.—Under a 
statute providing that if there be no 
answer the relief cannot exceed that 
which plaintiff has demanded in his 
complaint, but that in any other case 
the court may grant him any relief 
consistent with the case made by the 
complaint as embraced within the 
issue, plaintiff may have some relief 
without regard to the prayer where 
an issue has been raised by an an- 
swer. Hoffman v. Pacific Coast 
Gonstr. Co.) 374Cal. A. (125,173 P 776. 

[b] Where there is only one relief 
to which plaintiff can be entitled, the 
omission of a demand for judgment 
must be disregarded under a statute 
providing that errors or defects in 
the proceedings, which do not affect 
the substantial rights of the adverse 
party, must be disregarded. Sannon- 
er v. Jacobson, 47 Ark. 31, 14 SW 458. 

54. Coke v. Shanks, 218 Ky. oes 
291 SW 362; Beals v. Ares, 25 N. 
459, 185 P 780. 

[a] Where the prayer for relief 
contains a statement of the facts on 
which it is based, such prayer should 
be given the force and effect of an 
allegation. Eagle Lake First Nat. 
Bank v. Robinson, (Tex. Civ. A.) 124 
SW 177. 

55. Collins v. Martin, (Tex. Civ. 
A.) 6 SW (2d) 126; Hart v. Martin, 
(Tex. Civ. A.) 299 SW 520. 

56. U. S.—Erie City Iron Works 
v. Thomas, 139-Fed. 995. 

Ind.—Stockton v. Pancoast, 178 
Ind. 203, 98 NE 122; State v. Ogan, 
159 Ind. 119, 68 NE 327; McGuffey v. 
McClain, 130 Ind. BORE VP ING PAGE 
Houck v. Graham, 106 Ind. 195, 6 NE 
694, 55 AmR 727; Brown- Ketcham 


lron Works v. George B. Swift Co., 
53 Ind. A. 630, 100 NE 584, 860. 

La. i 3 30 La. 
Ann. 398. 

Mo.—State v. Barnett, 245 Mo. 99, 
149 “SW 2311s) Hunter v. Sloan, 195 
Mo. A. 69, 190 SW 57;- Emmert  v. 
NST eNe 65 Mo. A. 609 

N. Y.—O’Brien v. Fitzgerald, 143 
ING SY Gols SOR INNO UL Bell v. Merri- 
field, 109 N. Y. 202, 16 NE 55, 4 AmSR 
436; Weeks v. New York, etc., R. Co., 
72 Ne Y. 50, 28 AmR 104; Graves v. 
Spier, 58 Barb. 349; Shalek v. Jetter 
Brewing Co., 155 NYS 972 [aff 171 
App. Div. 364, 155 NYS 975]; O’Brien 
v. Kursheedt, 29 NYS 973; Lake v. 
phot 18 NYS 342. 

Tex.—Dromgoole v. Karnes County, 
(Civ. A.) 189 SW 975. 

Wis.—Sell v. Mississippi River 
Logging Co., 88 Wis. 581, 60 NW 1065. 

57. Alaska.—Kline v. Flannigan, 
7 Alaska 577. 

Cal.—United Bank, etce., Co. v. Fi- 
delity, etc., Co., 268 P 907; Nevada 
County, etc., Canal Co. v. Kidd, 37 Cal. 
282; Green v. Thornton, 8 Cal. A. 160, 
96 P 382 

Colo.—Green v. Davis, 67 Colo. 52, 
185" P. :369. 

Ga.—Taylor Lumber Co. v. Clark 
Lumber Co., 159 Ga. 393, 125 SE 844. 

Ind.—Barnum vy. Rallihan, 63 Ind. 
A. 349, 112 NE 561; Gates v. Sweet, 
58 Ind. A. 689,108 NE 881; Swing v. 
Hill, 44 Ind. A. 140, 88 NE 721. 

Kan.—Barger v. French, 122 Kan. 
607, 253 BP 230, 50 ALR 285. 

La. — Schwing Lumber, ete., Co., 
Ltd. v. Beckman, 147 La. 1091, 86 S 
555; Maille v. Illinois Cent. R. Cos, 
121 La. 360, 46 S 355; Howcott v. 
Pettit, 106 La. 530, 31 8 61; Syer v. 
Bundy, 9 La. Ann. 540; Bourgeois v. 
Townsend, 1 La. A. 128, 

Mo.—Mayberry v. Clark, 319 Mo. 
442, 297 SW 39; State v. McElhin- 


ney, 216 SW 521; Peak v. Peak, 181 
SW 394; Cornet v. Cornet, 248 Mo. 
184, 154 SW) .121. 


Nebr.—Keens v. Gaslin, 24 Nebr. 
310, 38 NW 797; Harral v. Gray, 10 
Nebr. 186, 4 NW 1040. 

N. Y.—O’Brien vy. Fitzgerald, 143 
N. Y. 377, 38 NE 371; Port v. Holzin- 
ger, 212 App. Div. 124, 208 NYS 287; 
HK. Clemens Horst Co. v. Stocker, 134 
App. Div. 771, 119 NYS 3872; Bate- 
man v. Straus, 86 App. Div. 540, 83 


NYS 785; Swart v. Boughton, 35 Hun 
281; Rodgers v. Rodgers, 11 Barb. 
595; Frick v. Freudenthal, 45 Misc. 


348, 90 NYS 344; Zeiser v. Cohen, 44 
Misc. 462, 90 NYS 66 [rev on other 
grounds 113 App. Div. 9,98 NYS 
Be Knudsten vy. Phillips, 128 NYS 


D.—Johnston Farm Iny. Co. v. 
Hutt, 52 N. D. 589, 204 NW 3383. 

Okl. —Stringer v. Kessler, 56 Okl. 
50, lide. P 86% 

Porto Rico.—Neumann y. Trujillo, 
24 Porto Rico 284. 

S. D.—Kelley v. Chicago, etc., R. 
Co., 220 NW 921; Bills v. Hyde, 49 
S. D. 18, 205 NW 708. 

Utah.—Wheatley v, Oregon Short 
Line R. Co., 49 Utah 105, 162 P 86. 

Wash.—Aid v. Bowerman, 132 
Wash, 319,.325, 232 P 297. 

Wis.—North Side Loan, ete., Soc. 
v. Nakielski, 127 Wis. 539, 106 NW 
1097; Cobb v. Smith, 23 Wis. 261; 
Gillett v. Treganza, 13 Wis. 472. 

See also supra § 108. 

‘It is not out of place to notice 
the language of the prayer for relief, 
as an aid in ascertaining the mean- 
ing of the language of the allegations 
made to constitute the cause of ac- 
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regarded when plaintiff makes a contention as to the 
character of the action presented by his own com- 
Conversely, the body of the petition may 
be considered in connection with the prayer for the 
purpose of determining the relief sought.°° 

[§ 189] 2. Damages. °*4 
in damages, there should be a claim for damages,®? 
ina definite sum,°* which should appear at the con- 


Where an action sounds 


tion.” Aid v. Bowerman, supra. 

“While the prayer of the complaint 
is not an essential part of the plead- 
ing, and the cause of action is not to 
be determined therefrom, resort 
thereto may be had not only to de- 
termine what the pleader intended by 
the complaint itself but what his ad- 
versary might be led to believe there- 
from.” Green v. Davis, 67 Colo. 52, 
56, 185 P..369. 

Tal “Recourse must be had to the 
entire pleading to determine its char- 
acter, including the prayer.’’ Bills v. 
Hyde, 49 S. D. 18, 21, 205 NW 708. 

Prayer for damages or other re- 
lief generally see infra §§ 189-193. 

58. United Bank, ete., Co. v. Fi- 
delity, etc., Co., (Cal.) 268 P 907; 
Rochester v. Wells, 87 Kan. 164, 123 
P 729, 40 LRANS 1095. 

[a] Amount claimed —‘The 
prayer of a complaint may be resort- 
ed to under certain circumstances, 
one of which is to determine the 
amount which the plaintiff seeks we 
recover.” United Bank, etc., Co. 
eee etc., Co., (Cal.) 268 P 907, 


[b] Prayer to be considered as a 
whole.—In determining the character 
and extent of the relief demanded, the 
prayer for relief in a complaint must 
be considered and construed as a 
whole. Faucett v. Riveroll, 203 Cal. 
438, 264 P 1098. 

59. Southern Cotton Oil Co. v. 
Shelton, 220 Fed. 247, 1836 CCA 509. 

60. Henry Lochte Co. v. Lefebvre, 
124 La. 244, 50 S)26. 


61. Limitation of judgment by 
porous demanded see Judgments § 
62. U.S—Winston vy. U.S., 3 How. 
771, 11 L. ed. 823; Brownson v. Wal- 
pre 4 F. Cas. No. 2,042, 4 Blatchf. 


Cal. —Hiroshima v. Bank of Italy, 
78 Cal. A. 362, 248 P 947. 

Conn.—Vincent v. Mutual Reserve 
PES Life Assoc., 75 Conn. 650, 55 A 
7 

Ind.—Swift v. Woods, 5 Blackf. 97. 

Me.—Cole v. Hayes, 78 Me. 539, 7 
A 391; Estes v. White, 61 Me. 22. 

Md.—Treusch vy. Kamke, 63 Md. 274. 
ern .—Hapgood v. Doherty, 8 Gray 
ee .—Carter v. Shotwell, 42 Mo, A. 

Okl.—Page v. Oklahoma City, 129 
Okl. 28, 263 P 448. 

Va.— George Campbell Co. v. An- 
gus, 91 Va. 438, 22 SE 167. 

Wash.—Loutzenhiser v. Peck, 89 
Wash, 435, 154 P 814. 

[a] Mention in the conclusions of 
an action of a sum claimed as dam- 
ages is sufficient, although no such 


allegation appears in the declaration 
itself. Martin v. Ogilvie, 24 Que. Pr. 


24, : 

63. Hiroshima v. Bank of Italy, 78 
Cal. A. 362, 248 P 947; Carter v. Shot- 
well, 42 Mo. A. 668, 665; George Camp- 
bell Co. v. Angus, 91 Va. 438, 22 SE 
167; Loutzenhiser v. Peck, 89 Wash. 
435, 154 P 814. 

Tt is a well-settled rule of civil 
procedure that the plaintiff is limited 
in his recovery to the damages 
claimed in his petition, which he must 
state at a definite sum.” Carter v. 
Shotwell, supra. 

[a] Where the claim is estimated 
in foreign money, it should be so 
stated in the pleading, or it may be 
stated as so much foreign money of 
the value of so much domestic money. 
George Campbell Co. vy. Angus, 91 Va. 
438, 22 SHE 167. 


176. [49 C. J.J 
clusion of the complaint®* and is termed the “ad 
damnum clause.”°> At common law the failure to 
claim a definite sum was a fatal defect,®® and even 
in actions not sounding in damages it was usual to lay 
nominal damages.** Under the codes and practice 
acts, however, technical nicety is not required in the 
demand for damages, and if it substantially informs 
defendant of the amount of the claim it will be 
deemed sufficient ;°* and it has been held that a com- 
plaint not stating such amount is good in the ab- 
sence of any demurrer or motion to make the com- 
plaint more specific.°® A prayer in the form of the 
ad damnum c¢lause at common law is sufficient.7° A 
demand for the wrong measure of damages is not 
fatal if the complaint sufficiently alleges a cause of 
action and shows a right to recover some damages,‘? 
nor is it material that the damages claimed are in 
excess of the liability shown by the facts set forth.*? 
Tt has also been held that the absence of a demand for 
damages does not render the statement of the cause 
of action insufficient where the complaint states facts 
from which damages would necessarily flow and also 
alleges the fact of damage.7* Conversely, the 
prayer for damages has been regarded as the equiva- 
lent of a statement in the complaint as to the amount 
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[§ 190] 3. General Relief. As a general rule, un- 
der codes, practice acts, and other statutes relating 
to practice, plaintiff in an action at law may ask for 
general relief, as was ordinarily done in equity,’® 
and where such a prayer is made, the court may grant 
any relief to which complainant is entitled upon the 
allegations of the complaint and the proofs intro- 
duced at the trial.7® It has even been held that un- 
der code practice a general prayer for rehef need not 
be expressed in the pleading, but is always imphed."’ 
It has also been held, however, that the incorpora- 
tion of a prayer for general relief in an action at law 
will not supply the place of a specific demand of par- 
ticular relief which, if sought, gives character to the 
whole action.‘® The prayer for general relief may 
supply a deficiency in the prayer for particular tre- 
lief,7° but cannot be construed as a prayer for any- 
thing which is expressly excepted by other portions 
of plaintiff’s pleading;*® nor does it authorize the 
determination of matters beyond the issues tendered 
by the complaint.*+ It has been held that a prayer 
for general relief, which is inconsistent with the 
specifie relief asked for, should be stricken out.*? 

[§ 191] 4. Alternative Relief.°* Under code 
practice it is permissible for a plaintiff to frame his 


of damage which plaintiff has sustained.*+* 


[b] Statute construed.—Code Civ. 
Proc. § 426, providing that, if re- 
covery of money or damages be de- 
manded, the amount thereof must be 
stated in the complaint, requires a 
statement of either the sum demand- 
ed or the amount of damages, 
both. Hiroshima v. Bank of Italy, 78 
Cal. A. 362, 248 P 947. 

64. Cannon v. Castleman, 24 Ind. 
A. 188, 55 NE 111. 

[a] Misplacement not fatal.—The 
fact that the prayer for relief in a 
declaration is placed before the last 
averment in the paragraph relating to 
the value of services declared upon 
will not render the declaration insuf- 
ficient on demurrer. Cannon'yv. Cas- 
tleman, 24 Ind. A. 188, 55 NE 111. 

65. See Ad Damnum 1C. J. p 1190. 

66. Brownson v. Wallace, 4 F. Cas. 
No. 2,042, 4 Blatchf. 465; Treusch v. 
Kamke, 63 Md. 274. 

Aider of defect by verdict see in- 
fra.§ 1295: 

Demurrer because of failure to 
claim damages see infra § 494 


veets 1 Chitty Pl. (16th Am. ed.) p 
63: Ga.—Garmany v. Savannah 


Guano Co., 80 Ga. 578, 7 SE 104. 
Ind.—Colson v. Smith, 9 Ind. 8. 
Ky.—Louisville, ete, R. Co. v. 

Adams, 148 Ky. 513, 147 SW 384, 386 

rego Cyc]; Harris v. Perry, 2 Bush. 


Minn.—Minneapolis, ete., R. Co. v. 
Brown, 99 Minn. 384, 109 NW 817. 

M Butts v. Phelps, 90 Mo. 670, 
3 SW 218. 

[a] Allegation of indebtedness.— 
A declaration which did not eo nomi- 
ne proceed for damages, but alleged 
that defendant was indebted to plain- 
tiffs in a certain sum, contained sub- 
stantially a claim for damages. Gar- 
many v. Savannah Guano Co., 80 Ga. 
578, 7 SE 104. 

69. Loutzenhiser v. Peck, 89 Wash. 
435, 154 P 814; Jenkins v. Montgom- 
ery, 69 W. Va. 795, 72 SE 1087. 

“The ad damnum clause, while con- 
sistent with good form: in pleading, 


is not indispensable.” Jenkins v. 
Montgomery, supra. 
70. Tuolumne County Water Co. 


v. Columbia, ete., Water Co., 10 Cal. 
193; Louisville, etc., R. Co. v. Smith, 
bo ind. 575: 

71. Dugger v. Kelly, 168 Iowa 129, 
150 NW 27; Sorenson v. Keesey Ho- 
siery Co., 244 N. Y. 73, 154 NE 826. 

' 72, Sewell v. Huffstetler, 83 Fila. 


| titled to under the facts in 


For later cases, developments and changes in the law see 


629, 93.S 162: 

{a]. In an action on a bond, for 
breach of condition, the fact that 
damages are claimed in excess of the 
liability on such bond is immaterial. 
Sewell v. Huffstetler, 83 Fla. 629, 93 


not|'S 162 


73. Doctor v. Reiss, 180 App. Div. 
62,167 NYS 193. 

(74 Riser’ v. Walton, 78 Cal. 490, 
21 P 362 [foll Conner y. Dale, 63 Cal. 
A. 338, 218 P 462]; Westervelt v. Mc- 
Cullough, 68 Cal. A’ .198, 228 P 734. 


75. See cases infra this note; and 
note 76. 
[a] Sufficiency of prayer.—A 


prayer for “general relief” is just as 
comprehensive in its scope as the 
prayer for “such other and further 
relief, judgments and decrees, legal 
and equitable, such as he may be en- 
this 
case,” etc. Texas Co-op. Inv. Co. v. 
Clark, (Tex. Civ. A.) 212 SW 245, 248. 

76. -Ga.—Steed v. Savage, 115 Ga. 
97, 41 SE 272; Hairalson v. Carson, 
111. Ga. 57, 36 SE 319. 

Ill.— Rankin v. Rankin, 117 Ill. A. 
636 [aff 216 Ill. 132, 74 NE 763]. 

Iowa.—Hession v. Linastruth, 96 
Iowa 483, 65 NW 399; Rees v. Shep- 
herdson, 95 Iowa 431, 64 NW 286. 

Kan.—Nesbitt v. Chesebro, 89 Kan. 
863, 183 P 5465. 

Ky.—McHugh v. Louisville Bridge 
Co., 65 SW 456, 23 KyL 1546. 

La.—Haas v. McCain, 161 La. 114, 
108 S 305; Le Goaster v. Lafon Asy- 
lum, 159 La. 855, 106 S 329; Henry 
Bre Co. v. Lefebvre, 124 La. 244, 


Mont.—Merk v. Bowery Min. Co., 
31 Mont.’ 298; °78 P 519. 
Nebr.—Kelley v. Wehn, 63 Nebr. 


410, 88 NW 682. 

N. Y.—Thompson v. Erie R. Co.,. 45 
Nw y. 4683 “williams. v.. irvine, 47 
HowPr 440 [mod on other grounds 1 
Hun 720]. 

Okl.—Watchorn v. Watchorn, 102 
OKI. 114,117, 227 Pi 435 [cit Cyc}. 

Ss. D.—-Mustar y. McComb, 40 S. D. 
205, 167 NW 232. 

Tex.—Crenshaw  v. Staples, (Civ. 
A.) 173 SW 1184; Burks v. Burks, 
(Civ. A:) 141 SW 3387; Jordan v. Mas- 
sey, (Civ. A.) 184 SW 804. 

Utah.—Wheelwright v. Roman, 50 
Utah-10, 165° P 513: 

Vt.—Buck v. Hunter, 98 Vt. 163, 126 


A 504. 
Wash.—Yarwood v. Johnson, 29 
Wash. 643, 70 P 123; MacKay v. 


} complaint so as to claim alternative relief,** even 


Smith, 27 Wash. 442, 67 P 982; Dor- 
mitzer v. German Sav., etc., Soc., 23 
Wash. 132, 62 P 862. 

.See Missouri Lumber, etc., Co. v. 
Hassell, 


(Mo.) 298 SW 47, 51 Eeit 

Cyc]. 
wie Knight v. Houghtalling, 85 N. 

Facts stated and not prayer con- 
trolling as to relief to be granted see 
supra § 188. 

78. Cobb'v. Smith, 23 Wis. 261. 

[a] Illustration.—W here the 
abatement of a nuisance was not 
prayed for, such relief could not be 
awarded in an action seeking damag- 
es only. Cobb v. Smith, 23 Wis. 261. 

79. | Haas wil MeCain; 161 La. 4124) 
108 S 805; Douglass v. Gyulai, 144 
La.. 213, 80 S 258. 


' 80. Yett v. Cook, 115 Tex. 205, 281 
SW. 837 [rev (Civ. A.) 274 SW 196]. 


Sl. Furness’) Pet.7 962 Calt, AL 753; 
DAS 36 ie 
82. Durant v. Gardner, 10 AbbPr 


(N. Y.) 445, 19 HowPr 94. 
83. As between several defend- 
ants see infra § 193 

84 Iowa.—Reiger v. Turley, 151 
Iowa 491, 1381 NW 866. 

Ky.—Peck v. Price, 4 SW 306, 9 
KyL 166. 

Nebr.—Bailey v. Chilton, 106 Nebr. 
ee 184 NW 939. 

Y.—Merry Realty Co. v. Shamo- 
jane ete’, Real’ Bst.''Co.,9'230- IN: Ye 
316, 180 NE 306; Cohn-Baer-Myers, 
eta; (Cave Realty Transf, "Cogs 
App. /Div. §215; © 102) NYS: 12255338 
NYCivProc 145 [aff 191 N. Y. 533, 84 
NE 1110 mem]. : 

N. C.—Herring Vv. Cumberland 
Lumber: Co., 159. N.C. 382,874. Ss 
1011, 42 LRANS 64. 

Tex.—Fowler v. Stoneum, 11 Tex. 
478, 62 AmD 490; Rotsky v. Kelsay 
Lumber Cox (Commn. A.) 12 SW (2d) 
973; Prideaux v. Roark, (Commn. A.) 
291 SW 868 [aff (Civ. A.) 284 SW 
624]; Clay County Land, etec., Co. v. 
Skidmore, 26 Tex. Civ. A. 472, 64 SW 

Wis.—Lukken v. Hanover F. Ins. 
Co., 194 Wis. 569, 217 NW 404. 

“As more than one remedy may 
be authorized by the same facts, and 
as particularly in equity it rests in 
the sound discretion of the court 
sometimes as to which of them shall 
be granted, the plaintiff ought not to 
be put to the jeopardy of losing his 
case because he misjudges the temper 
of the judge. Hence, the Code al- 


cumulative Annotations, same title, page and note numbt 
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though only one cause of action is stated.85 Thus it 
is permissible to pray for specific relief or for money 
damages if such specific relief be found inadequate’ 
or be denied.’ Where the allegations preceding the 
first prayer state a cause of action warranting the 
relief demanded in such prayer, alternative prayers 
following the first prayer may be disregarded as sur- 
plusage.*§ 

[§ 192] 5. Where There Are Several Counts. 
A single ad damnum clause or prayer for relief 
at the end of a count is usually held sufficient for 
all the counts which precede it,8® if the language 
used is broad enough to include them,®® although 
there is also authority for the view that, where sepa- 
rate causes of action are joined, there should be a 
separate statement of the relief claimed with re- 
spect to each cause of action.®! The amount de- 
manded at the end of a declaration consisting of 
several counts should regularly be the aggregate of 
all the sums alleged to be due in the different 
counts.°? Where there is but one conclusion of dam- 
ages to apply to more than one count, all of the 
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counts are bad if the conclusion is bad.°? 

[§ 193] 6. Where There Are Several Defendants. 
Where there are several defendants, the prayer for 
relief should ordinarily claim relief against all of 
them,®* but it has been held that plaintiff is not bound 
to set forth specifically, in a statement of claim, ex- 
actly what relief he particularly claims against all 
defendants or either defendant.®® It has been held 
that an action against several defendants on the the- 
ory of alternative relief can be maintained only 
where the same relief is asked against all defendants, 
and it is not permissible to join two defendants upon 


‘a claim that plaintiff has a right to relief against one 


or the other of them,°®® but it has also been held that 
plaintiff may pray for relief against whichever de- 
fendant may be found lable to plaintiff under the 
facts stated.°* 

[§ 194] O. Indorsements. Statutory requirements 
with respect to indorsements on the declaration, peti- 
tion, or complaint?’ should be substantially com- 
plied with.°® 


lows, as the common law did, a prayer 
for alternative relief. Newman’s Pl. 
& Pr. section 356. In such a prayer 
the court and defendant are advised 
of the plaintiff’s claim of right, and 
of the specific redress he asks. The 
defendant is not taken unaware if 
he confesses the petition, when the 
court decides to grant either alterna- 
tive of the prayer, as he was informed 
such was. specifically demanded.’’ 
Cumberland Tel., ete., Co. v. Hickman, 
a. Ky. 220, 234, 111 SW 311, 33 KyL 

85. Lukken v. Hanover F. Ins. Co., 
194 Wis. 569, 217 NW 404. 

86. Merry Realty Co. v. Shamokin, 
ete., Real Est. Co., 230 N. Y¥. 316, 130 
NE 306. 

87. Reiger v. Turley, 151 Iowa 491, 
131 NW. 866. 

88. Hutcheson v. International, 
ete., R., Co., 102: Tex. 471;.119. SW 85 
[rev (Civ. A.) 111 SW 1101]. 

89. Ala. Adams vy. McMillan, 7 
PORE aioe 

Cal.—Montgomery v. Locke, 2 Cal. 
Unrep. Cas. 693, 11 P 874. 


Conn.—Goodrich y. Stanton, 71 
Conn. 418, 42 A 74; Baxter v. Camp, 
71 Conn. 245, 41 A 803, 71, AmSR 


169, 42 LRA 514. 

Ill.—Marion v. Courier Pub. Co., 
125.11]. A... 349; Enright v. Gibson, 
119 Ill. A. 411 [aff 219 Ill. 550, 76 NE 
689]; Lake Erie, etc., R. Co. v. Wills, 
39 Ill. A. 649. 

Ind.—Spears v. Ward, 48 Ind. 541; 
Malady v. McEnary, 30 Ind. 273. 

Iowa.—Peregoy v. Wheeler, 88 Iowa 
732, 55 NW 462. 

Ky.—Louisville, etc., R. Co., v. Ad- 
ams, 148 Ky. 513, 147 SW 3384, 386 
[quot Cyc]. 

Mo.—Briggs v. Missouri Pac. R. 
Co., 82 Mo. 37. But see Missouri cas- 
es infra note 91. 

N. Y.—Schultz v. Third Ave. R. Co.. 
89 NM. y 242; Walsh v. Dolan, 15 NYS 
96. 

Oh.—Brainard v. Rittberger, 4 Oh. 
Dec. (Reprint) 432, 2 ClevLRep 154. 

Okl.—Patterson v. Morgan, 53 Okl. 
95,_155° RP) 694, 695. [cit. Cyc]. 

Va.—American Bonding, etc., Co. v. 
Milstead, 102 Va. 683, 47 SE’ 853. 

Ww. Va_—Hoffman v. Dickinson, 31 
W. Va. 142, 6 SE 53; Bostlewaite v. 
Wise, 17 W. Va. 1. 

*N. B.—Marks v. Scott, 4 N. B. 379. 

[a] Several paragraphs claiming 
same kind of relief.—Where a com- 
plaint contains several paragraphs, in 
each of which the same kind of re- 
lief is sought, a correct prayer for re- 
lief in the concluding paragraph is 
sufficient to warrant relief under any 
paragraph. Louisville, etc., R. Co. v. 
Adams, 148 Ky. 513, 147 SW 384. 

- 90. Louisville, ete., R. Co. v. Ad- 
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Mo. A. 393; 


ams, 148 Ky. 513, 147 SW _ 384, 386 
[quot Cyc]; American Bonding, etc., 
Co. v. Milstead, 102 Va..683, 47 SE 


853. 

Kabrich v. State Ins. Co., 48 
H. B. Claflin Co. v.:Simon, 
bL8sUtah. 153, 161, 55 Pe 376. Compare 
Mooney v. Kennett, 19 Mo. 551, 61 
AmD 576. 

“Hach of such separate causes of 
action should contain a demand for 
relief which plaintiff claims; al- 
though under our statutes it is per- 
missible to attach such a demand for 
relief at the close of the complaint, 
and specifically make demand for 
such relief as plaintiff claims in each 
of the several causes of action there- 
tofore inserted and referred to by 
number.” H. B. Claflin Co. v. Simon, 


Louisville, ete., R. Co. v. Ad- 
ams, 148 Ky. 513, 147 SW 384, 396 
[quot Cyc]; Freeman’s Bank vy. Ruck- 
man, 16 Gratt. (57 Va.) 126. 

93. Louisville, ete., R. Co. v. Ad- 
ams, 148 Ky. 513, 147 Sw 384, 386 
[quot Cyc]; Goodall v. Harrison, 2 
Mo. 153. 


94. Wellington v. Brooks, (Tex. 
Civ. A.) 255 SW 1022. 

{a] Sufficient prayer.—Where, in 
an action against a city and a power 
company for conversion of transform- 
ers, plaintiff alleged the value of the 
transformers to be a certain amount, 
for which sum he alleged he was en- 
titled to recover from defendant pow- 
er company in the event possession of 
the transformers could not be recov- 
ered, and then prayed for judgment 
for their possession, or, in the alter- 
native, for the value of such trans- 
formers “as above alleged,” it was 
held that the phrase “as above al- 
leged’’ referred to the value of the 
transformers and that relief was 
prayed against the city as well as the 
power company. Wellington Vv. 
Brooks, (Tex. Civ. A.) 255 SW 1022. 


95. Tasker v. Grieve, 8 New- 
foundl. 1. 
96. Cohn-Baer-Myers, etc., Co. v. 


Realty Transf. Co., 117 App. Div. 215, 
102 NYS 122, 38 NYCivProc 145 [aff 
191 N. Y. 583 mem, 84 NE 1110, mem]. 

97. Lukken v. Hanover F. Ins. Co., 
194 Wis. 569, 217 NW 404. 


98. See statutory provisions. 
99. See cases infra this note. 
[a] Endorsement that account 


verified by affidavit.—Under a statute 
providing that, in an action on an ac- 
count, an ex parte statement of the 
account verified by affidavit is legal 
evidence if at the time of bringing ac- 
tion plaintiff indorsed on the sum- 
mons and complaint or other original 
process the fact that the account was 
verified by affidavit, a verified state- 


ment of the account cannot be re- 
ceived in evidence unless there has 
been such indorsement. Gainer v- 
Pollock, 96 Ala. 554, 11 S 539. 

.[b] Indorsement of nature of is- 
sue and calendar number.—Under a 
statute requiring that plaintiff shall 
file the summons and complaint in 
the clerk’s office, indorsing thereon 
the nature of the issue and the num- 
ber of the calendar upon which the 
case Shall be placed, an indorsement 
on the complaint in a suit to foreclose 
amortgage. “Complaint for foreclos- 
ure of real property. Cal. 2’’ is suffi- 
cient, as the provision is largely for 
the help and guidance of the clerk in 
placing the case upon the appropriate 
calendar, and substantial compliance 
is all that is necessary. Camden 
Bank v. pompson, 46 S. C249 9,7,501, 
24 SE 33 

[ec] Pitotonmene of ae er oy 
for filing of affidavit of defense.—(1) 
Under a statute requiring plaintiff to 
indorse on a statement of claim the 
following notice to defendant, ‘You 
are required to file an affidavit of de- 
fence to this statement of claim with- 
in fifteen days from the service here- 
of,” an indorsement “You are hereby 
required to file an affidavit of defence 
to this statement of claim within fif- 
teen days from the date of service ' 
hereof’ is sufficient. Wagner Bros. 
Co. v. Douglas, _6 Pa. Dist. & Co. 198. 
(2) Under such a statute an indorse- 
ment “You are hereby notified to file 
an affidavit of defense to the within 
action against you within fifteen days 
after the service of the Summons up- 
on you” is insufficient. Dick v. For- 
shey, 71 Pa. Super. 439, 440. 

[ad] Indorsement of address for 
service of papers.—A statement of 
claim is insufficient where it does not 
comply with a statute requiring an 
indorsement thereon of an address 
within the county where all papers 
are to be served. Diehl v. Stewarts- 
town R. Co., 6 Pa. Dist. & Co. 269 
[foll Bittner v.. York, 30 Pa. Dist. 
956; Frontier Press Co. v. Garman, 
28 Pa. Dist. 1033. 

[e] Status of indorsement.—In an 
attachment case, indorsements on the 
cover of the declaration, consisting 
of the docket number of the attach- 
ment case, the term of court to which 
the attachment was returnable, the 
names of the court, the parties, the 
pleading, and plaintiff’s attorney, and 
the clerk’s entry of filing, were not a 
part of the pleading but were a part 
of the official record. It was imma- 
terial that the attorney who drew the 
declaration prepared the form for the 
cover with the indorsements thereon. 
Smith v. Jacksonville Oil Mill Co., 21 
Ga. A. 679, 94 SE 900, 
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[§ 195] P. Affidavit of Claim or of Merits.1. Un- 


der statutes or rules of court in some jurisdictions? ° 


plaintiff may, at his option,® file with his pleading an 
affidavit of claim, demand, or merits in order to en- 
title him to judgment as in ease of default if defend- 
ant does not file with his plea an affidavit of defense 
or of merits.t | The affidavit should show the nature 
of the demand® and the amount due,® and consist 
of positive and certain’ statements of all the facts 
necessary to support the action® and entitle plaintiff 
to judgment.® <A strict compliance with the statute 


is necessary,?° but nothing need be done beyond what 


the statute requires.t! In some jurisdictions the af- 
fidavit is deemed not to form any part of the plead- 
ings ;+? but in other jurisdictions it is considered to 
be a pleading in a sense,*® and, although it is not a 
part of the declaration,'* yet, in testing its suffi- 
ciency, if may be considered in connection with the 
declaration.+> 

Entitling. The affidavit need not be entitled as of 
the term of court,!® and while it should be entitled in 
the cause so that it may be identified,+* the fact that 
it lacks the title of the case is not fatal where it may 
be otherwise identified as one of the papers in the 


1. Verification of pleadings see in- | of justice. 


to) do.” 
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This we are not prepared 


[§§ 195-196 


case.18 ' 

Swearing. An affidavit may be sworn to by only 
one of several plaintiffs,+® and unless the statute re- 
quires the affidavit to be made by plaintiff or his 
agent,?° it may be sworn to by any person, whether 
plaintiff or a stranger, who knows the facts;?1 but 
when the affidavit is by a stranger to the record, the 
reason should appear on the face of the affidavit.?? 
The affidavit may be made before a notary in another 
state;?* and the fact that it was sworn to prior to 
the institution of the suit is immaterial,?4 unless it 
is shown that something intervened to change the 


obligation of defendant to plaintiff.?® 


Filing. The affidavit should be filed with the com- 
plaint or declaration,?® but where it is filed within the 
time limited for the filing of the declaration, it will 
be deemed filed with it,?* and on good cause shown 
the time for filing may be extended.?8 It cannot be 
used’ to obtain a judgment where it was made and 
filed before the action was brought.?° . 

[§ 196] Q. Time for Filing or Service.*° Statutes 
or rules of court fixing the time for filing, serving, or 
delivering plaintiff’s first pleading are given effect in 
accordance with their terms?! and the construction 


amount due (Gottfried v. German 


fra §§ 824-864. 

2. See court rules and statutory 
provisions. 

[a] Rule of court inconsistent 
with statute is void and without ef- 
fect. Fisher v. National Bank of 
Commerce, 73 Ill. 34. 

[b] Statute should be construed 
so as to promote its object which is 
to facilitate the prompt collection of 
a just claim to which there is no sub- 
stantial defense. Gottfried v. Ger- 
man Nat. Bank, 1 Ill. A. 224 [aff 91 
BUG wre e L 

3. Kern v. Strasberger, 71 Ill. 303. 

4 See cases infra this note. 

{a] “Only purpose of the affidavit 
is to entitle a plaintiff to judgment as 
in case of default unless defendant 
shall file an affidavit of merits with 
his pleas, and in case of such default 
the plaintiff’s affidavit may be taken 
as prima facie evidence of the amount 
due.” J. S. Keator Lumber Co. v. 
Thompson, 144 U. S. 434, 438, 12 SCt 
669, 36 L. ed. 495. To same effect 
Kern v. Strasberger, 71 Ill. 303. 

[b] Rendition of judgment upon 
affidavit.—‘“‘While the courts of this 
state are reluctant to grant judg- 
ments on affidavit of demand, yet 
such judgments must be granted” in 
proper cases. Hare & Chase, Inc. v. 
Si sat (Del. Super.) 138 A 611, 
612. 

Cross references: 

Affidavit: 
Of defense see infra §§ 362-379. 
To obtain judgment on motion see 
Judgments § 432. 
Default judgments 

Judgments §§ 349-4 

5. Fisher v. National Bank of Com- 
merce, 73 Ill. 

6. Fisher v. aWattonal Bank of Com- 
merce, supra; Gottfried v. German 
Nat. Bank, 1 Til. A. 224. 

{a] Facts from which amount may 
be calculated.—‘The affidavit is 
claimed to be defective because the 
interest was not computed to the date 
of making it, and added to the prin- 
cipal, and the total amount then due 
stated in dollars and cents. While 
it would, doubtless, be a better prac- 
tice for a plaintiff to state in his affi- 
davit of claim the precise amount due 
at the time of filing the affidavit, yet 
to hold an affidavit insufficient which 
states, fully, facts from which, by a 
mere calculation of interest, the 
amount due may be determined, would 
be adopting a technical rule: in the 
construction of a statute, which 
might, in many cases, defeat the ends 


generally see 
20. 


Gottfried v. German Nat. 
Bank; 91" Til! 75,76. 
7 Riley Vv. Mattingly, 42 App. (D. 


8. Kieme v. Thum, 288 Ill. A. 519. 

9. St. Joseph’s Polish Catholic 
Ben. Soe. v. St. Hedwig’s Church, 19 
Del. 229, 50 A 535; Foertsch v. Ger- 
muiller, 2 App. (D. C.) 340; Hall v. 
Smitheman, 26 Pa. Dist. 203; Ide v. 
Booth, 8 Pa. Co. 499; Donahue v. Kel- 
ler, 1 Phila. (Pay 106; Smith y. Bible, 
1 Phila. €Par) 91 

10. McKenzie v. Penfield, 87 Ill. 
38; Commonwealth Bank v. Kirkland, 
102 Md. 662, 62 A 799; Hall v. Smithe- 
man, 26 Pa. Dist. 203 Tombler v. 
Dinan, 5 Pa. Co. 309; Vinson v. Nor- 
folk, ete. oR. Cos 3TOWieeV as’ 598, 16 
SE 802. 

ll. Greff v. Fickey, 30 Md. 75; Al- 
toona Second Nat. Bank v. Gardner, 
171 Pa. 267, 33 A 188. 

[a] Affidavit held to conform to 
statute.—New York Nat. Exch. Bank 
v. Reed, 232 Ill. 123, 83 NE 548. 

12. Carmody Vv. Simpson- Sullivan 
Co., 44 App. (D. CG) 3 

13. See cases infra rite note. 

{a] In Illinois the affidavit is con- 
Sidered as: (1) A statutory plead- 
ing. J. S. Keator Lumber’ Co. v. 
Thompson, 144 U. S. 434, 12 SCt 669, 
36 L. ed. 495; Healy v. Charnley, 79 
Ill. 592. (2) A pleading in the sense 
that it limits the issues to be tried. 
Beckers v. Kankakee, 213 Ill. A. 538. 
See Keime v.. Thum, 238 Ill. A. 519 
(the affidavit in question eliminated 
all counts except one, and rendered 
that one definite and certain); Reddig 
v. Looney, 208 Ill. A. 413 (dealing with 
defendant’s affidavit of merits, but 
discussing the effect of the affidavits 
of both plaintiff and defendant upon 
the issues). (8) So far partaking of 
the nature of a pleading that it must 
be dealt with upon the same princi- 
ples. McKenzie vy. Penfield, 87. Ill. 38. 
Uoiipene Keime v. Thum, supra (the 
rule of pleading that all promises 
must be averred to be express does 
not apply to the affidavit). 

14. J. S. Keator Lumber Co.’ v. 
Thompson, 144 U. S. 484, 12 SCt 669, 
36 L.- Hd. 495; Healy yv. Charnley, 79 
Ill, 592: 

15. Gottfried v. Nat. 
Bank; 91 Dll} 776, 

[a] When so considered (1) it may 
be held to be sufficiently definite 
(Haggard v. Smith, 76 Ill. 507), (2) 
or sufficiently to state the nature of 
the cause of action (Stauber v. Stau- 
ber, 217 Ill. A. 365), (3) and the 


German 


Nat. Bank, 91 Ill. 75). 

16. Honore vy. Home Nat. Bank, 80 
lll. 489. 

17. Vinson v. Norfolk, ete., R. Co, 
37 W. Va. 598, 16-SE 802. 

18. Harris v. Leonhardt, 2 App. 
(D. C.) 318 (where affidavit was filed 
with the declaration and referred to 
the cause of action stated therein). 

19. Haggard v. Smith, 71 Ill. 226, 
T6y TIES 0% 

20. See statutory provisions. 

[a] Bookkeeper is not necessarily 
an agent within the meaning of the 
statute. Merriman Co. v. Thomas, 103 
Va. 24, 48 SE 490. 

21. Brigham v. Atha, 84 Ill. 43; 
Garrity v. Lozano, 83 Ill. 597; Honore 
v. Home Nat. Bank, 80 Ill. 489; Wild- 
er v. Arwedson, 80 Ill. 435; Young v: 
Browning, 71 Ill. 44; Loeb v. Loeb, 
170 Ill. A. 492. 

[a] Real, even though not nomi- 
nal, plaintiff may make the affidavit, 
where the facts he states are par- 
ticularly within his own knowledge. 
Cece v. Prazer, 13. App.."¢€D.~ €)) 


{[b] Attorney may make an affida- 
vit as agent for his client. Harris v. 
Leonhardt, 2 App. (D. C.) 318. 

22. Tombler y. Dinan, 5° Pa. Co. 
309; Goldbeck y. Brady, 4 Pa. Co. 


23. TY eee: v. 
(D. C.) 8 

24. Harris v. Leonhardt, 2 App. 
(DAC: 318 

Filing before ee of suit see 
infra text and note , 

25. Harris v. boar wae 2 App. (D. 
C.) 318. 

26. Floyd v. McDaniel, 36 Ark. 484. 

[a] Where declaration is amended, 
plaintiff need not file a new affidavit 
of claim except in a_ special case. 
Cavanaugh v. Witte Gas, etc., Co., 
123 Tl). A. 571. 


Manely, 11 App. 


27. Goldie v. McDonald, 78 Ill. 605. ° 


28, Spradling v. Russell, 100 Ill. 
522; Healy v. Charnley, 79 Tl. 592. 

[a] F affidavit after plea.— 
An affidavit of claim may, by leave of 
court, be filed after plea filed, and the 
plea may then be stricken for want of 
an affidavit of defense. Wells v. 
Mathews, 75 Ill. A. 395. 

29. Goodfriend v. Henry Boden- 
heimer Real Hst., etc, Co., 31. Del. 
194, 112 A 831; Miller v. Hart, 19 Del. 
297, 51 A 608. 

30. Filing and service of pleadings 
generally see infra § 919 et seq. 

31. See court rules and statutory 
provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note- number, 
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placed thereon by the courts,*? and plaintiff not only 
may,** but also must,?* file, serve, or deliver his 
pleading within the prescribed time, unless, acting in 
pursuance of authority conferred by statute or rule 
of court,*® the court or clerk of court, for good cause 
shown, grants an extension of time®® or relieves 
plaintiff from the consequences of his default.*7 
Where plaintiff does not plead within the required 
time, the suit is, in a few jurisdictions, deemed dis- 
In other jurisdictions, how- 
ever, the case is not ipso facto dismissed upon the 
failure to file a declaration within the time pre- 
seribed by a rule of court,®® even though the rule of 
court mandatorily requires the clerk to enter an or- 
der of dismissal;*° and in a majority of jurisdictions 
the suit may,#! but, in the discretion of the court, 


continued by statute.?§ 


need not,*? be dismissed.*? 


With reference to process or appearance. In the 
absence of a statute, plaintiff is not required to de- 
clare until there has been personal service or an ap- 
pearance;** but some statutes are construed to re- 
quire the filing of a declaration within a prescribed 
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time regardless of whether or not defendant has ap- 
peared or been served.*® 
file and serve his pleading after the issuance of the 
summons and before the service*® or return day** 
thereof, although he may not do so before the filing of 
a precipe for a summons.*® 
and Canadian practice a plaintiff was deemed out of 
court if he did not declare within one year after de- 
fendant’s appearance or the return of the writ;*® but 
in some Canadian provinces, the rule has been abol- 
ished by statute;°® and, except in some stages,°? it 
has not been followed by American courts.°? 

With reference to term. Where the time for plead- 
ing is fixed with reference to the term, the word 
“term” means either general or special term,°* and 
applies to the actual sitting of the court.°* The “see- 


At any rate, plaintiff may 


Under the old English 


ond term of court’? means the next term after the 


pleading.®® 


term to which process which has become effective by 
actual service is returnable.°® 

Order of filing and serving. Plaintiff may not serve 
a copy of his pleading before he files the original 


IV. PLEA OR ANSWER, AND AFFIDAVIT OF DEFENSE*?* 


[§ 197] A. Definition and Classification. A plea 
has been defined as “a formal answer made by a de- 


32. See cases infra this note. 

[a] Reasonable interpretation.— 
Technical objections will not be al- 
lowed to defeat a reasonable interpre- 
tation. Blanck v. Judge Ingham Cir. 
Ct., 44 Mich. 98, 6 NW 204. 

{b] In construing court rule, ref- 
erence is to be had to the statute un- 
der which the rule was made, to other 
rules having a bearing upon the sub- 
ject, and to the common-law princi- 
ples of practice applicable thereto. 

_ Cook v. Cook, 18 Fla. 634. 

33. Wells v. Knuth, 122 Ill. A. 93; 
Radford v. Brooks, 125 Va. 621, 100 
SE 664. 

[a] Alternative provisions.— 
Where the statute provides that the 
pleading must be filed within the time 
fixed in the writ of process or a cer- 
tain number of days before the term, 
the latter alternative may be fol- 
lowed, although it is after the time 
stated in the writ. Anderson v. Kerr, 
10 Iowa 233; Chever v. Lane, 3 Iowa 
ae McCaffree v. Guesford, 1 Iowa 


; State v. Kuhns, 27 Del. 264, 88 
A 455; Morrow vy. Malone, 5 Sneed 
(Tenn.) 642. ; 

[a] Service after required time is 
nullity in the absence of an order to 
perfect service. Brown v. Tcmber- 
lin, 137 Ga. 596, 73 SE 947; Bolton v. 
Keys, 38 Ga. A. 573, 144 SE 406. 

Timely filing and service as neces- 
sary to support default judgment see 
Judgments §§ 364, 365. 

85. See court rules and statutory 
provisions. 

36. O’Hara v. Nieury, 3 N. Y. Su- 
per. 655; Hines v. Lucas, 195 N. C. 
376, 142 SE 319; Perkins v. Sharp, 
191 N. C. 224, 131 SE 584;. Bank of 
British North America v.. Metcalfe, 
29 Man. 390, [1919] 2 WestWkly 202; 
Winch vy. Traviss, 18 Ont. Pr. 102; 
Youell v. Toronto R. Co., 4 OntWN 
830, 24 OntWR 57. 

[a] Notice to defendant.—(1) De- 
fendant is bound to take notice of an 
order of extension made at a regular 
term. Dell School v. Peirce, 163 N. C. 
424, 79 SE 687... (2) However, an or- 
der enlarging the time cannot be 
made after the time has actually ex- 
pired unless the adverse party has 
notice of the application. Stephens 
v. Moore, 6 N. Y. Super. 674. 

87. See cases infra this note. 

[a] Leave of ccurt is necessary 
for filing the pleading after the ex- 
piration of the prescribed time. Hig- 


ginbottom v. Wright, 10 S. C. L. 8; 
Nelson v. Balderson, (B. C.) [1917] 3 
WestWkly 448. 

[b] Showing excuse for delay.— 
(1) Where plaintiff applies for leave 
to serve a complaint after the lapse 
of the prescribed period, he has the 
burden of showing a reasonable ex- 
cuse for the delay. Burns v. Meister, 
141 App. Div. 674, 125 NYS 916; Mar- 
tin v. McCurdy, 120 App. Div. 665, 105 
NYS 474. (2) Leave will be denied 
where no excuse is given. Stout v. 
White, 154. App. Div. 921, 139 NYS 


ile : 

[ec] Allewing delivery out of time. 
—(1) Sometimes the court allows a 
statement of claim to be delivered aft- 
er the expiration of the time limited 
by the rules and such extensions, if 
any, aS have been granted. Hamil- 
ton Bank vy. Kraemer-Irwin Co., 20 
OntWR 46; McDonald y. London 
Guarantee, ete., Co., 13 OntWR 403. 
(2) Pending appeal from an order 
denying plaintiff’s application for a 
summary judgment, he may be grant- 
ed Ieave to deliver his statement of 
claim. Clarkson v. McNaught, 21 
OntWR 269, 2 DomLR 52. 

[d] Pleading filed or delivered too 
late validated.—Stidwell v. North 
Dorchester, 1 OntWN 51, 78, 134, 14 
OntWR 709. 

38. Clark v. Stevens, 55 Iowa 361, 7 
oe 591; Smith y. Shaw, 49 Iowa 

89. Daniell v. Campbell, 88 Fla. 63, 
LOLES (35. 

40. Daniell v. Campbell, supra. 


41. Morrow v. Malone, 5 Sneed 
(Tenn.) 642. 
42. Burkhardt v. Haycox, 19 Colo. 


339, 35 P 730; Knight y. Fisher, 15 
Color 116.25 P. 785) Peo: Vv. Justices 
New York Super. Ct., 1 Barb. (N. Y.) 
A478; . Hines v. Lucas, 195 N. C. 376, 
142 SE 319; Anderson v. Anderson, 3 
N. C. 3; Schuch v. Meldrum, 7 OntWN 
690, 22 DomLR 741. 

[a] Order shortening time for the 
delivery of a statement of claim 
should not direct that the action be 
dismissed if the statement is not de- 
livered within the time limited; in 
such case an order of dismissal 
should not be made until after de- 


fault. Armstrong v. Toronto, etc., 
Stag. (Coa toy Ont pr 3440. 
43. Delay in filing or _ serving 


pleadings generally as ground for dis- 
missal see Dismissal and Nonsuit § 
106. 


*By GILBERT G. FINLEY (§§ 197-208). 


fendant to a demand or charge.’’>® 
the term “plea’’ is used to denote a defense of matters 


At common law 


44. Hiles v. McFarland, 3 Pinn. 
(Wis.) 365. 

45. State v. Kuhns, 27 Del. 264, 88 
A 455. 

46. Murta v. Reilly, 274 Pa. 584, 
118. A 563; Gorman v. Hibernian 
Bldg., etc., Assoc., 154 Pa. 138, 25.4 
827. See Loeb v. Allen, 32 Pa. Super. 
137 (defendant cannot safely ignore 
service of a copy of the pleading at 
such time). Contra Tyrone First Nat. 
Bank v. Cooke, 3 Pa. Super. 278. 

47. Weigley v. Teal, 125 Pa. 498, 
17 A 454; American Lumber, etc., Co. 
v. Ensminger Lumber Co.’s Receivers, 
26 Pa. Dist. 1051. 

48. Murta v. Reilly, 274 Pa. 584, 
118 A 563. 

49. Murchison vy. Canada Farmers’ 
LoS hoe, S Ont. hPrcyao te 

50. See Hatfield v. Quebec Potato 
Products Co., Ltd., 52 N. B. 459, [1925] 
3 DomLR 1184. 

51. Wolf v. Watson Stillman Co., 
19 IN? EK Ls 284,.75 A ‘436: : 

[a]. Early practice in South Caro- 
lina allowed a year and a day. Smith 
v.. Parker, 47 S.C. -L.: 246; ) Perry wv. 
Aiken, 37 S. C. L. 60; State Bank v. 
Torre, 29 S. C. L. 501; Kennedy. v. 
Smith, 3 S. C. L..2038. 

52. Dole v. Young, 11 Johns. (N. 
Y.) 90; Marshall y. Franklin F. Ins. 
Co., 10 Pa. Co, 480. 

53. Harman v. Goodrich, 1 Greene 
(Iowa) 13. 

“Term” defined generally see Courts 


§ 216 
aa Koon v. Moore, 19 Wend. (N. 
‘55. English v. Wilkins, 163 Tl. 


542, 45 NE 287; Waidner v. Pauly, 
141 Ill. 442, 30 NE 1025; Herring v. 
Quimby, 31.11]. 153; Fowler v. Chi- 
cago Daily News Co., 207 Ill. A. 162; 
Emig v. Medley, 69 Ill. A. 199. 

56. Simon y. Edouard Hotel Co., 18 
Pa. Dist. 209. 

57. In particular forms of action 
or actions for particular relief sea 
cross references supra p 26. 

58. Underwood v. Thurman, 111 
Ga. 325, 328, 36 SE 788 [quot Ander- 
son L. D.]. 

[a] Other definitions: (1) ‘An 
answer to the complaint, or any ma- 
terial allegation or fact of the com- 
plaint, which, if untrue, would defeat 
the action.”” Donegan v. Wood, 49 
Ala., 242, 263, 20.AmR 275. (2) “An 
answer which reduces the issue be- 
tween the parties to a single point.” 
Gilson v. Appleby, 78 N. J. Eq. 96, 


N 


Colvin 2. eR, 


180 [49 C.J.] 


of fact,°® or more specifically, defendant’s answer by 
matter of fact to plaintiff’s declaration,®® and in its 
proper sense it does not include the idea of a demur- 
rer,®! although in its comprehensive sense 1t means 
The office of a plea is to set up facts 
which would otherwise not be apparent to the court,*? 
and to pray the benefit of certain legal conclusions 
While in some jurisdictions all defen- 
sive pleadings are a part of, and are properly styled, 
“the answer,”®® it has been said that an answer, to be 
such, must be a confutation in fact or in law of plain- 
The purpose of an answer is to defeat 
recovery.°? 


any pleading.®? 


from them.°# 


tiff’s elaim.°®® 
the action and bar plaintiff’s 


97, 78 A 668 [aff 79 N. J. Eq. 590, 81 
A 925]. (3) “A special answer, set- 
ting forth and relying upon some one 
fact or several facts, tending to one 
point, sufficient to bar the suit.” 
Davison v. Schermerhorn, 1 Barb. (N. 
Y.) 480, 481. (4) “A special answer, 
showing or relying upon one or more 
things as a cause why the suit should 


be either dismissed, delayed or 
barred.” Grand Lodge AMOI SAW av 
Gaddis, 65 N. J. Hq. 1, 4, 55 A 465. 


(5) “Whatever was offered by the de- 
fendant as sufficient to defeat the 
cause of action stated in... [plain- 
tiff's] declaration, either by way of 
denial, justification, or confession.” 
Jewett Car Co. v. Kirkpatrick Constr. 
Co., 107 Fed. 622, 624. 

{b] Affidavit of illegality, it being 
the only pleading defendant had in 
the case, was meant by the word 
“plea” in a judgment in w'hich the 
plea was dismissed. Howell v. Al- 
Jen, 106 Ga. 16, 31 SE 759. 

[ec] Plea in equity is different in 
principle from an answer under code 
pleading. Meissner v. Standard R. 
Equipment Co., 211 Mo. 112, 109 SW 
730. See also Equity §§ 505-542. 

{d] Synonymous with “defense.” 
—Lockwood v. Jones, 7 Conn. 431, 
435 (as used in recognizance on ap- 
peal). 

[e] Matters held not pleas.—(1) 
Grounds of objection to the probate 
of a paper propounded as a will, even 
though separately set forth in the 
eaveat. Underwood v. Thurman, 111 
Ga. 325, 36 SE 788. (2) Mere denial 
under oath of correctness of account 
sued on. Commercial Finance Co. v. 
Dyer, 16 Ala. A. 114, 75 S 706. (3) A 
plea of ignorance of the contents of 
a petition by parties who were 
served with process in a former suit, 
where the petition was on file in the 
clerk’s office, and subject to inspec- 
tion. Brewer v. Peters, 6 Ky. Op. 


60. 
59. Browers v. Nellis, 6 Ind. A. 
is to reduce so 


3238, 33 NE 672. 

[al “Its office 
much of the cause as it professes to 
answer to a single point.’”’ Davison 
v. Schermerhorn, 1 Barb. (N. Y.) 480, 
481. To same effect Gilson v. Apple- 
by, 78 N. J. Eg. 96, 78 A668 [aff 79 
N. J. Eq. 590, 81 A 925]. 

60. Jewett Car Co. vy. Kirkpatrick 
Constr. Co., 107 Fed. 622; Bates v. 
Colvin, (21, R. I. 57, 41.A 1004. 

61. Cornblatt v. Block, 132 Md. 44, 
103 A 137; Baltimore v. Thomas, 115 
Md. 212, 80 A 726; Smith v. Berry- 
man, 173 Mo. A. 148, 156 SW 40; State 
Vv. Ryan, 2 Mo; -A. 3033. Welsh vy. 
Blackwell, 14 N. J. L. 344; Bates v. 
Colvin, 21 R..1..57, 41 A 1004 

{a] Plea is distinguished from a 
demurrer (1) which opposes matter 
of law to the declaration (Bates v. 
I. 57, 41 A 1004), (2) 
and which implies simply a refusal to 


plead (Smith v. Berryman, 173 Mo, 
A. 148, 156 SW 40). 
62. State v. Bacon, 27 R. I. 252, 


61 A 653; Ellinger v. Equitable Te 
Assur. Soc., 125 Wis. 643, 104 NW 
811. See State v. Boggs, 166 Iowa 
452, 147 NW 934 (demurrer); 


Rob- | 
inson v. Dix, 18 W. Va. 528, 542 (rep- | 


PLEADING 


must recover.’ 


Disclaimer.7® 


Its real 


lication). 

[a] “ ‘Pleas’ (1) is broad enough 
to include the plaintiff's statement of 
his cause of action as well as the de- 
fendant’s recital of his ground of de- 
fence.” State v. Bacon, 27 R. I. 252, 
260, 61 A 653. (2) “Pleas” is a term 
sometimes said to be equivalent to 
“actions.’’? State v. Bacon, supra (in 
conspiracy statute). 

[b] “Plead,” as used in a statute 
providing that the examination of an 
adverse party may be taken before 
issue joined to enable the party to 
plead, “is not to be limited to a com- 
plaint, answer, or reply, but may 
extend to a claim urged in defense of 
a proceeding instituted by either par- 
ty in aid of an action or defense and 
which may be put in issue and tried.” 
Ellinger v. Equitable L. Assur. Soc., 
125 Wis. 6438, 646, 104 NW 811. 

63. .In re O’Brien, 79 Conn. 46, 63 
Hie lt; Sweety Va Abas, 22: OOM n. 

: | 
64. In re O’Brien, 79 Conn. 46, 63 


INS Us 

65.) Svorkeva state, evs. Dex 265 lent 
Wik SOO Latino Oe lose ta Ctr gs 
Arnold v. Pike, (Tex. 


34 L. ed. 304]; 

Civa A.) STS SW “20725. B'sirbaniks, Vv. 

Blum, 2 Tex. Civ. A. 479, 21 SW 1009. 
66. Arizona Min., etc., Co. v. Ben- 

ton, L27Arigw sits, L002” Oba. 


“Answer” defined see 3 C. J. p 325. 


67. Arizona Min., etc., Co. v. Ben- 
CON a AZO) L008 ano oe. 

68. Abrahamson v. Steele, 176 
App. Div. 865, 1683 NYS 827; Budd 
Hoard Co. v. A. B. Kirschbaum Cor, 
>; @OKME2i, 242" P 268: 

[a] Essential purpose is to con- 
vey information. Abrahamson vy. 
Saks 176 App. Div. 865, 163 NYS 

[b] Object of answer is to apprise 


plaintiff of defense intended to be set 
up. Budd Hoard Co. v. A. B. Kirsch- 
baum Co., 115, Okl. 21, 242) P. 268. 


69.. Dixon v. Pruett, 42 Nev. 345, 
aye Ove maki. 

70. State v. American R. Express 
Co., 159 La. 1001, 106 S 544. 


{a] Thus the defense that the law 
relied on by plaintiff was abrogated 
need not be by special plea. State v. 
American R. Express Co., 159 La. 
1001, 106 S 544. 


71. Garrard v. Henry, 6 Rand (27 
Wri i atal(t 

[a] In Louisiana the term ‘“‘excep- 
tion” is used to designate all de- 
fenses. Exceptions, like pleas under 
the common-law procedure, are ei- 
ther dilatory or peremptory. Gar- 
land Code Pr. §§ 330, 331. 

[b] In Manitoba pleadings in de- 


fense are confined to denials: First, 
of the jurisdiction of the court; or 
second, of plaintiff's charges; or 
third, of the sufficiency in law of 
those charges; and fourth, pleas by 
way of confession and avoidance, 
Vulcan Iron Works v. Winnipeg 
Lodge 122 I. A. M., etc. 16 Man. 207, 
4 WestLR 3813. 

72. See infra § 262 et seq. 

73. See infra § 314 et seq. 

74. 3 Blackstone Commn. p 301 
(pleas to the action); 1 Chitty Pl. 
(L6th FAM ed) sp e450 Gould Pi 
(Hamilton ed) p 40; Andrews Ste- 


ment or in bar. 
ly into two elasses: 
emptory pleas,7? or, as they are more commonly 
called, pleas in bar.’ 

A disclaimer is a denial of any claim 
to, or right in, the thing demanded,’® and if not 


[§ 197 


function is to define the issues and show why plaintiff 
is not entitled to judgment.®* _ 
an answer to raise an issue of law,°® but every an- 
swer, which is not a confession of judgment, puts 
at issue the existence of the law on which plaintiff 
Matter of defense is either in abate- 


It is not the office of 


So pleas are divided most general- 
(1) Dilatory pleas,*? (2) per- 


phen Pl. § 68. 
75. Disclaimer: 
Appearance by filing see Appearances 
30 


Bion affects costs see Costs § 166. 
n: 
Action of ejectment see Ejectment 
§ 130. 
Equity see Equity § 455. 
76. U. S.—Christy v. Scott, 14 
How. 282, 14 L. ed. 422. 
Ala.—Dennis v. Price, 148 Ala. 243, 
41 S 840. 


Cal.—Noe v. Card, 14 Cal. 576. 
ae ere Vv. Deming, i Conn: 

D. C.—Robinson v. Hillman, 36 
App. 576. 

Fla.—Burt v. Florida Southern R. 


Co., 43 Fla. 339, 31 S 265. 


Ga.—Payne v. Ormond, 44 Ga. 514. 
{Gye v. Kennedy, 66 Ill. 
Ind.—Hill v. Forkner, 76 Ind. 115; 


McCarnan v. Cochran, 57 Ind. 166. 
Ky.—Kentucky Union Co. v. Cor- 
aay 112 Ky. 677, 66 SW 728, 23 KyL 
La.—Fay’s Succ., 161 La. 1022, 109 
Bae ore Scott v. Bowles, 3 La. "Ann. 
Me.—Hasen v. Wright, 85 Me. 314, 
Ql AS UST 
Mad. —Bentley v. Cowman, 6 Gill & 
Neer” Worthington v. Lee, 2 Bland 
nae tha Rot v. Hall, 112 Mass. 


Mich.—Proctor _ v. Plumer, 112 
Mich. 393, 70 NW 1028. 
Minn.—Brackett v. Gilmore, 15 


Minn. 245. 
Miss.—Kohlman vy. Meridian First 
Nat. Bank, 71 Miss. 843, 15 S 181. 
Nebr.—Carson vy. Dundas, 39 Nebr. 
503, 58 NW 141. 

N. H.—Hamilton v. Elliot, 4 N. H. 
182, a AmD 408. 

N. J.—Stewart v. Camden, etc., R. 
COs S8eN. dep luag dolbs 

N. Y—Elisworth) jv... curtis isso 
Paige 105. 

aa C.—Albertson v. Reding, 6 N. C. 


Okl1.—De arta v. Sims, 44 
Okl, 708, 146 P 2 
Or.—Moores v. *Sindeatwal County, 


40 Or. 536, 67 P 662. 
oo * —Bratton v. Mitchell, 5 Watts 
69. 
TroniCoy 1 Lea 215. 
Tex.— Herring v. Swain, 84 Tex. 


523, 19 SW 774; Scanlan v., Hitchler, 
19 ‘Tex. Civ. A. 689, 48 SW 762; Sny- 
der v. Compton, (Civ. A.) 29 sw 133 
Mardes v. Meyers, 8 Tex. Civ. . 542, 
28 SW 693. 

ge —Stevens yv. Griffith, 3 Vt. 448. 


83 Va. 817, 

3 Sis 710, 5 AmSR 31 

Ww. WR hime a 79 
W. Va. 134, 90 SE 603. 

Wis.— Webster v. Pierce, 108 Wis. 
407, 88 NW 938. 

Eng. —-Ford _v. Chesterfield, 16 
Beav. 516, 51 Reprint 878. 

“A disclaimer is an admission upon 
the record of the plaintiff's right, and 
a denial of the assertion of title on 


part of the defendant. Herring vy. 
Swain, 84 Tex. 528, 19 -SW 774.” 


Tanner, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 197-199] 


falsified it defeats the action.77 


pleaded in abatement only.*? 


[§ 198] B. Necessity. 


Snyder v. Compton, (Tex. Civ. A.) 29 
SW 73. 

[a] It is in effect an admission 
that the adverse party has a right 
to the property. Scanlan v. Hitchler, 
19 Tex. Civ. A. 689, 48 SW 762. 


{[b] In real actions in trespass 
and in a quare impedit, disclaimer 
is a plea. Bratton v. Mitchell, 5 
Watts (Pa.) 69. 3 

77. Oakham vy. Hall, 112 Mass. 
535; Webster vy. Pierce, 108 Wis. 407, 


83 NW 938. 

78 Tappan v. Boston Water Pow- 
er. Co., 157 Mass. 24, 31 NE 703, 16 
LRA 353. 

79. Fay’s Succ., 161 La. 1022, 109 
S 824; Worthington v. Lee, 2 Bland 
(Md.) 678; De Watteville v. Sims, 44 
Ok]. 7.08, 146 P . 224, 226. [cit Cyc] 
(must express an unequivocal intent 
to disclaim). 

[a] Thus, where an undertutor 
indicated in the answer his opinion 
that minors had no interest in the 
property involved, but submitted 
matter to the court for determina- 
tion, there was no disclaimer. Fay’s 
Suce., 161 La. 1022, 109 S 824. 

Scanlan v. Hitchler, 19 Tex. 
A. 689, 48 SW 762. 

Hazen v. Wright, 85 Me. 314, 
27 A 181. 

Plea in abatement see infra § 275 


seq. 
82. Kohlman vy. Meridian First 
Nat. Bank, 71 Miss. 843, 15 S 131 (in 
an action against the sheriff for the 
proceeds of sale in his hands, defend- 
ant was properly allowed to with- 
draw his plea and make affidavit that 
a third person claimed the property 
and was the real party in interest). 
Substitution of parties in general 
see Parties §§ 293-306. 

83. Cross references: 

Default judgment.on failure to plead 

see Judgments §§ 349-420. 

Necessity of pleading: 

Accord and satisfaction see Accord 
and Satisfaction §§ 111-113. 

Estoppel see Estoppel §§ 248-256. 

Justification in- action for libel or 
slander see Libel and Slander § 
374. 

Mitigation in action for libel or 
slander see Libel and Slander § 
388. 

Payment see Payment §§ 132-153. 

Privilege in action for libel or 
slander see Libel and Slander § 

Bas. 

Statute of frauds see Frauds, Stat- 

ute of §§ 446-451. 

Statute of limitations see Limita- 

tions of Actions §§ 718-723. 

See supra § 140 et seq. 


et 


85. See infra § 202 et seq. 

86. See cases infra this note; and 
infra § 1144 et seq. 

{a] Before trial a defendant may 


be required to raise an issue by his 
answer or plea. Clark v. Louisville, 
Trust Co., 229 Ky. 101, 16 SW (2a) 
7199; Hale v. Grogan, 99 Ky. 170, 35 
Sw 282, 18 KyL 46; Stevens v. 
Friedman, 53 W. Va. 79, 44 SE 163. 
[b] Rule applies to proceedings 
in equity. Clark v. Louisville Trust 
Co., 229 Ky. 101, 16 SW (2d) 799. 


It is conclusive as 
between defendant and plaintiffs and their privies as 
to the right and title of plaintiffs.78 
full and explicit in all respects.79 When once made 
it cannot be withdrawn without leave of court.%° 
Pleas of disclaimer are sometimes required to be 
I By statute provision 
is frequently made for the substitution of a party 
claiming the subject matter of the suit in lieu of 
defendant who disclaims any interest therein.®2 

Where a good cause of 
action is sufficiently stated in plaintiff’s declaration, 
complaint, or petition,*+ defendant must, by a prop- 
er plea or answer,*® raise an issue®® to make availa- 
ble any defense to which he may deem himself en- 
titled,** and in some code states he is entitled to but 


PLEADING 


It should be 


87. U. S.—In re Reisenberg, 208 
MWS. 90128) iSCt 7219.5 bonne ved. 2403 
Kelley v. Boettcher, 85 Fed. 55, 
CCA 14. 

Ala.—Smith v. Lewis, 212 Ala. 133, 
102 S 21. 

Ark.—St. Louis, ete., R. Co. v. Wig- 
gam, 98 Ark. 259, 135 SW 889. 

Colo.—Ruedy v. Alamosa Nat. 
Bank, 77 Colo. 112, 235 P 350. 

Fla.—Stewart v. Preston, 1 Fla. 1. 

Ga.—Stark v. Central R., etc., Co., 
79 Ga. 495, 5 SE 105. 

Ill.— Johnson vy. Leipold, 206 Ill. A. 
337; Speer v. American Sons of Equi- 
ty, 157 Jill. A. 554 

Ind.—Burwell v. Columbia City 
First Nat. Bank, 86 Ind. A. 581, 159 
NE 15. 

Iowa.—Iowa Falls State Bank v. 
Brown, 142 Iowa 190, 119 NW 81, 134 
AmSR 412. 

Kan.—Auld v. Butcher, 2 Kan. 134. 
Ky.—Hale v. Grogan, 99 Ky. 170, 
35 SW 282, 18 KyL 46. 

La.—New Orleans Export Co., Ltd. 
v. Pickens Oil Co., 4 La. A. (Orleans) 
319. 

Mo.—Citizens’ Trust Co. v. Tindle, 
272 Mo. 681, 199 SW 1025; Stevens 
v. Fitzpatrick, 218 Mo. 708, 118 SW 
51. 

Mont.—Brundy v. Canby, 50 Mont. 
454, 148 P 315. 

Nebr.—Wiltrout  v. 82 
Nebr. 777, 118 NW 1080. 

Nev.—McKim vy. Second Judicial 
Dist. Ct., 33 Nev. 44, 110 P 4. 

N. J.—Dellabello v. Central R. Co., 
99 No J. Ta. 348, 124 0A 59! 

N. Y.—Merchants’ Bank of Canada 
Ver Union) R.,, etc... Co. .69) sNoe Ye 3.035 
Willey v. Cameron, 217 App. Div. 651, 
217 NYS 248; Morley v. Combs, 124 
NYS 19. 

Okl.—Anderson v. State, 42 OkIl. 
151,240 P 1142. 

Or.—Edlefson v. Portland R., etc., 
Cor 69 Or, 1856136 Pr 832. 

Pa.—Brenner v. Pecarsky, 5 Pa. 
Dist. & Co. 712. 

Tenn.—Crouch v. Southern Surety 
@o:, 131 -Tenn,..260,.°174, SW 1116, 
LRA1915D.-966; AnnCasl1916C 1220. 

Vt.—Warren v. Warren, 30 Vt. 530. 

Va.—Dudley v.. Carter- Red Ash 
Collieries Co., 125 Va. 701, 100 SE 
466 


Showers, 


W. Va.—SStevens v. Friedman, 53 
W. Va. 79, 44 SE 163. 

88. Stevens v. Fitzpatrick, 218 Mo. 
708, 118 SW 51; National Stamping, 
ete., Works v. Wicks, 129 Mo. A. 382, 


108 SW 598; Morley v. Combs, 124 
NYS 19. 
[a] Separate answers by the same 


defendant to separate causes of ac- 
tion in the complaint are improper. 
Morley v. Combs, 124 NYS 19. 


89. Day v. New Lots, 107 N. Y. 
148, 13 NE 915. 

90. Wright v. Cobb, (Mo.) 229 SW 
TA; 

91. Urlau v. Ruhe, 63 Nebr. 883, 
89 NW 427. 
ask Queen v. Rosenfield, 7 Ky. Op. 
; 93. Necessity to demur see infra 

94. Brown v. 


Alabama 
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one answer;®® but he can only be required to plead 
to the causes of action stated in the complaint.*® An 
answer to an intervening petition should be filed.®° 
But no answer is necessary to a petition which has 
been stricken from the files;®+ nor is it necessary to 
answer an amended petition which does not affect 
plaintiff’s right of recovery against defendant.°? 

[§ 199] C. Propriety.®* A plea or answer should 
not be used to assail defects apparent on the face of 
a petition, complaint, or declaration,®* or to put mat- 
ters of law in issue;°® but where an amendment to 
a statute affects only the remedy, it may be taken 
advantage of by answer and not by demurrer.°® 
When the complaint or declaration does not disclose 
its insufficiency upon its face, any defense thereto 
should be set up by way of answer or plea.?* 


The 


Southern R. Co., 191 Ala. 500, 67. S 
702; Bender v. Zimmerman, 135 Mo. 
53, 36 SW 210; Falk v. MacMasters, 
197 App. Div. 357, 188 NYS 795; Jack- 
son v. Savage, 109 App. Div. 556, 96 
NYS 366; Beatty v. National Surety 
Co., 1382'S. C. 45, 128 SE 40. 

[a] Rule applies to failure to 
state a cause of action. Brown v. 
Alabama Great Southern R. Co., 191 
Ala. 500, 67 S 702; Falk v. MacMas- 
ters; 197) Appi Div. sous 8S. Noh on. 

{b] Distinction between demurrer 
and plea.—‘‘A demurrer is never 
founded on matter collateral to the 
pleading which it opposes, but arises 
on the face of the statement itself; 
a pleading is always founded on 
matter collateral. This consideration 
will serve as a guide -to determine 
whether a given objection should be 
brought forward by way of pleading 
or of demurrer. Thus, if the decla- 
ration in assumpsit omit to mention 
the day when the promise was made, 
it is an objection to which that state- 
ment on the face of it, is subject and 
Which would consequently be taken 
by demurrer; but if one of the par- 
ties making the promise is omitted, 
the fact that there was such a party, 


| is one of a collateral nature, not dis- 


closed by the declaration’ itself, and 


|must be brought forward therefore 


| ment.” 


by way of plea, viz., plea in abate- 
a Stephen Pl. (8th Am. ed) p 


95. Drennen v. Griffin, 150 Ala. 241, 
43 S 785. 

[a] Issues not proper to raise by 
plea.—(1) Unconstitutionality of act. 
Drennen v. Griffin, 150 Ala. 241, 43 S 
785. (2) That complainant is without 
authority to sue. Drennen v. Griffin, 
supra. (3) That no demand has been 
made on defendant to return excess 
salary. Drennen v. Griffin, supra. 
(4) That salary was paid under mis- 
take of law and not of fact. Drennen 
v. Griffin, supra. 

Pleading lack of capacity or au- 
thority to sue see Parties §§ 334 et 
seq, 362. 

96. State Prison v. Massachusetts 
Bonding, ete., Co., 192 N.C. 391) 135 
SE 125. 

97. Cal.—F aria v. 
(A.) 279 P 679. 

Ky.—Stephens v. Stephens, 189 Ky. 
561, 225 SW 364; Robinson vy. Hamil- 
ton, 6 Ky. Op. 419. 

Mass.—Fay v. Boston, ete., R. Co., 
196 Mass. 329, 82 NE 7. 

Mich.—Hinman y. Eakins, 26 Mich. 


Mo.—Noll vy. Alexander, (A.) 282 
SW 739. 

Nev.—McKim vy. Second Judicial 
Dist. ‘Ct:,, 33) Nev. 445, 210, P) 4, 

N. Y.—Crane v. Powell, 139 N. Y. 
379, 34 NE 911, 30 AbbNCas 419; Gen- 
tilala v. Fay Taxicabs, 214 App. Div. 
255, 212 NYS 101 [rev on other 
grounds 243 N. Y. 397, 153 NE 848]. 

N. C.—Way v. Ramsey, 192 N. C. 
549, 135 SE 454. 

Tenn.—Crouch y. Southern Surety 
Co., 181 Tenn. 260,174 SW 1116, LRA 
1915D 966, AnnCas1916C 1220 (answer 
required to matters of estoppel not 


Bettencourt, 


Great' reached by demurrer). 
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opinion of a court of a different jurisdiction in an- 
other case is not a defense proper to be pleaded.®® 

In Oregon a defendant may plead by “answer” any- 
thing showing that plaintiff ought not to recover if 
the thing pleaded i is a legal right. ae 

[§ 200] D. Waiver by Failure To Plead. Asa 
general rule defenses not made in the pleadings are 
considered waived,? especially such as are connected 
with the facts of the case? and those which are dila- 
tory in their nature. However, there are certain 
exceptions to this rule;> thus, where the record dis- 
closes that a contract is contra bonos mores, the 
court will notice it ex officio.6 So a defendant may 
avail himself of a defense disclosed by plaintiff’s 
pleading or proofs.* And where a defendant might 
subject himself to a criminal prosecution by answer- 
ing the allegations of plaintiff, he may so state in his 
answer and the allegations will be deemed put in is- 
sue without being denied,’ or without the denial be- 
ing verified.® Nor does the rule apply where the 
pleading filed by plaintiff is not one on which judg- 
ment can be given;?° and the failure to answer will 
not waive the right to object to the jurisdiction of the 
court.7? 

[§ 201] E. Persons Who May Plead.12 Since a 
defense is available only to a defendant who can and 
does plead it,1® the general rule is that he cannot set 


[a] Rule applies as well where 
plaintiff is compelled by a court of 
equity to come into an action for the 


[c] 
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178 Mo. A. 70, 1638 SW 890. 
In the federal 
whether pleading or failure thereof 


re 


[§§ 199-202 


up a defense in favor of a third person;!* but it has 
been held that a daughter who claims an interest in 
the suit may answer ‘for her insane mother.*® 

[§ 202] F. General Form and Requisites'®°—1. In 
General. While it has been said that greater strict- 
ness is required in framing pleas in bar than is ex- 
acted in framing declarations,!°% nevertheless it has 
been held that the mere form of a plea or answer will 
not be allowed. to affect. any substantial right so long 
as it does not mislead or deceive the adverse party.*? 

A memorandum indorsed by defendant on the back 
of a complaint, if it contains proper matter, may, 
it has been held, constitute a valid answer.1® But 
mere formless memoranda do not constitute pleas.1°: | 

Paragraphing and numbering. By statute it is 
provided in certain jurisdictions that the plea or an- 
swer shall be divided into paragraphs, numbered con- 
secutively, and that each paragraph shall contain, as 
nearly as may be, a separate allegation.?° 

Plea used on a former trial may be used again if 
the date is changed to correspond with the defense.** 

Pleading illegality. An answer is not objection- 
able which pleads-the illegality of plaintiff’s claim 
in the language of the statute.?? Nor is it objection- 
able because the facts of the offending are pleaded 
as appearing in the reports of defendant. 

Short plea.?24 In a few jurisdictions the parties 


ate 479; Pearce vy. Mason, 78 N. C. 


(1) 


courts 


settlement of a trust estate as where 
he sues in ordinary. Robinson v. 
Hamilton, 6 Ky. Op. 419. 

Right to take advantage of defects 
not appearing on face of pleading by 
motion see infra § 967. 

98. Coghlan v. Supreme Conclave 
De®. 5H, 86 Nee Ts Lia, -91 Ay 132: 

99. Tooze v. Heighton, 79 Or. 545, 
156 P 245. 

1. Admissions see infra § 341. 

Availability of plea or answer of 
codefendant see infra § 243. 

2.) -Ark.—St.. Louis, ete, RR: Co. «v. 
Wiggam, 98 Ark. 259, 2638, 135 SW 
889. [quot Cyc]; Kansas City, etce., 
R. Co. v. Pace, 69 Ark. 256, 63 SW 62. 

I1l.—Clinton Co. v. Stiles, 197 Ill. 
A. 505; Gray v. Merchants’ Ins. Co., 
125 Ill. A. 370. 

Ind.—Burwell vy. Columbia City 
First Nat. Bank, 86 Ind. A. 581, 159 
NE 15. 

Kan.—Auld vy. Butcher, 2 Kan. 135. 

Ky.—Asher v. Uhl, 122 Ky. 114, 87 
SW 307, 93 SW 29, 27 KyL 938, 29 
KyL 396. y 

Mo.—Citizens’ Trust Co. v. Tindle, 
272 Mo. 681, 199 SW 1025; Sutter v. 
Raeder, 149 Mo. 297, 50 Sw. 813; Eng- 
land y. Houser, 178 ‘Mo. A. 70, 163 SW 
890. 

Nev.—Ex p. Bergman, 18 Nev. 331, 
4°P 209. 

N. Y.—Coffin v. Grand Rapids Hy- 
draulic Co., 136 N. Y. 655 mem, 32 
NE 1076; Merchants’ Bank of Can- 
ada v: Union Ri, ete), Co.) 769: New YY. 
373 [aff 8 Hun 949]; Taylor v. Spa- 
der, 48 N. Y. 664 mem; Cable v. Coop- 
er, 15 Johns. 152. 


‘Pa.—Brenner vy. Pecarsky, 5 Pa. 
Dist. & Co. 712. 
Eng.—In re _ Harris 


Calculating 
Mach. Co., [1914] 1 Ch. 920. 

[a] ‘Lhus, in an action for conver- 
sion against a warehouseman, de- 
fendant could not, upon the trial, base 
his refusal to deliver the property 
upon the ground that the warehouse 
charges were not paid, where his de- 
fense was not based upon _ that 
Taylor v. Spader, 48 N. Y. 


{[b] Failure to plead modification 
or rescission of a contract waives the 
defense. Sutter v. Raeder, 149 Mo. 
297, 50 SW 818; England v. Houser, 


is waiver of some defense depends on 
practice in the particular jurisdiction. 
Hickey v. Johnson, 9 ( 498, 
(2) The consent of defendant to the 
appointment of receivers, without set- 
ting up the defense that complain- 
ants were not judgment creditors, 
amounts to a waiver of that defense. 
In re Reisenberg, 208 U. S. 90, 28 SCt 
219, 52 L. ed. 403. 

3. Stewart v. Preston, 1 Fla. 11, 44 
AmD 621. 

4. In re Buchan’s Soap Corp., 169 
Fed. 1017; Stirk v. Central R., etc., 
Co., 79 Ga. 495, 5 SH 105; Nicholson 
v. Golden, 27 Mo. A..132; Wright v. 
Fire Ins. Co, 12 Mont. 474, 31° P 87, 
19 LRA. 211. 

Penis dba of dilatory plea see infra § 

5. See cases infra note 6. 

[a] Rule applies only where de- 
fendant has the absolute right to set 
up defense and not where it is in the 
discretion of the court to grant or 
deny him the privilege of doing so. 
Giles v. Austin, 62 N. Y. 486 [aff 88 
N. Y. Super. 215 (aff 46 HowPr 269)]. 

6. Gil v. Williams, 12 La. Ann. 219, 
68 AmD 767; Northwestern Salt Co., 
Ltd. v. Electrolytic Alkali Co., Ltd., 
[1914] A. C. 461 [rev [1913] 38 K. B. 
422]; Lipton v. Powell, [1921] 2 K. 
B. 51; Montefiore v. Menday Motor 
Components Co., Ltd., [1918] 2 K. B. 
241; Gedge v. Royal Exchange As- 
sur. Corp., [1900] 2 Q. B. 214 (illegal 
transaction). 

[a] Rule does not apply if the 
contract is not ex facie illegal and 
the court has before it only a part of 
the setting. Northwestern Salt Co., 
Ltd. v. Electrolytic Alkali Co., Ltd., 
[1914] A. C. 461:[rev [1913] 8 K. B. 
ae Lipton. v. Powell, [1921] 2 K. 


7. Salsbury v. Ellison, 7 Colo. 167, 
303, 2 P 906, 3 P 485, 49 AmR 347; 
Kirchdorfer v. Heer, 189 Ky. 442, 225 
SW 141; General Electric Co. v. In- 
terstate HPlectric Co., 201 Mo. A. 22, 
209 SW 562; Dixon v. Pruett, 42 Nev. 
O40,e Lt Gwe al be 

8... Bill we Mullery, 2: Nita: Sniper. 
684, 8 CodeRep 199. 

9. See infra § 846. 

10. F. V. Smith Contracting Co. v. 
New York, 146 App. Div. 760, 131 


ris 

CNE Ys ; 
12. Necessary and proper parties 

defendant see Parties §§ 138-183. 
13. Ducros v. Gottschalk, 25 La. 

Ann. 233. 

Balto nd of pleading see supra § 


Se rites unt v. Owego, 45 HowPr 


oo waiver by not pleading see supra § 


Availability of plea or answer of 
codefendant see infra § 243. 

14. Ducros v. Gottschalk, 25 La. 
Ann. 233; Krebs v Forbriger, 10 Oh. 
Dec. (Reprint) 506, 21 CincLBul 313. 
See Langdon v. Conklin, 10 Oh. St. 
439 (recognizing rule). 

15. Root v. Root, 16 Pa. Dist. 675. 

16. Cross references: 

Affidavit of defense see infra § 362. 
Plea in: 

Abatement see infra § 275. 

Bar see infra § 314. 
pubes or counterclaim see infra § 


164%. Allegheny Co. v. Allen, 69 N. 
J. L. 270, 55 A 724, [app dism 196 U. 
S. 458, 25 SCt 811,- 49 -Le-edl 551% 
sires in bar generally see infra § 

17. Hopkins v. Meyer, 76 App. Div. 
3865, 78 NYS 459; Bennett v. Mat- 
thews, 64 Barb. (N. Y.) 410; Chester 
v. Holden, 73 Pa. Super. 465. 

18. Didier v. Warner, 1 Code Rep. 
(N. ¥.) 42, 2 Edm. Sel. Cas. 69. 
ioe Ill— Bradley v. Barbour, 65 


¥ Me.— Clough v. 47 Me. 


4 
N. C.—Oates v. Gray, 66 N. C. 442. 
Pa.—Scranton v. Hull, 3 LackLegN 


Crossman, 


iZenn. -—Webber v. Houston, 6 Yerg. 


20. See statutory provisions. 

[a] “Separate allegation” does 
not mean “separate defense.’’ Union 
B,. Ins. iCo., v. Juyiman,+46) UsiC) @s Bs 
(Ont.) 458. 

21. Sigler v. Gould, 2 N. J. L. 105. 

22. Gibbs y. Knickerbocker Sav. 
etc, Co., 153 App. Div. 369, 138 NYS 

23. Gibbs v. Knickerbocker Sav., 
etc., Co., Supra. 

24. General issue in short with 
leave to show special defense see in- 
fra § 324. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note npnmter. 


§§ 202-204] 


may by consent plead in short,?° but if either party 
does not consent, it is error to hold such a plea 
And consent to a plea not legally apt or 
responsive to a count will not be inferred.27 
plea is pleaded “in short by consent” of parties, the 
consent applies only to matters of form, and it must 
Such pleas are to be 
construed as though set out in extenso, and as though 
they embodied all facts appearing in exhibits and es- 


good.?® 


still be good in substance.?§ 


sential to the defense indicated.?° 
[§ 203] 2. Entitling.®° 


thing that is transitory.?? 
plea should be entitled,** and that 


25. Brooks v. Miller, 1 Grant (Pa.) 
202 (where there is no rule of court 
to the contrary, a short plea is good). 

[a] It is commonly used in Ala- 
bama. Western Union Tel. Co. v. Al- 
dridge, 219 Fed. 836, 135 CCA 506. 

26. Western Union Tel. Co. v. Al- 
dridge, supra; Brown v. McKnight, 
216 Ala. 660, 114 S 40; Strange v. 
Powell, 15 Ala. 452; Abererombte Vv, 

SPort: (Ala.) 145. 
Consent, in the absence of 

statutory authority, is a necessary in- 

gredient. Western Union Tel. Co. v. 

Aldridge, 219 Fed. 836, 135 CCA 506. 


27.. Davies v. Barnes, 201 Ala. 120, 
T7 S 612. 
{a] Thus, in an action counting 


on negligence and wantonness, a min- 
ute entry of consent to plead contrib- 
utory negligence in short will not be 
construed as consent to plead it to 
the count for wantonness. Davies v. 
Barnes, 201 Ala. 120, 77 S 612: 


28. Reid v. Nash, 23 Ala. 733; Pol- 
lard v. Stanton, 5 Ala. 451; Gayle v. 
Randle, 4 Port. (Ala.) 232. 


29. Steele v. Walker, 115 Ala. 485, 
21 S 942, 67 AmStR 62; Phleger v. 
Ivins, 5 Del. 118. 

30. Name as controlling pleading 
see supra § 9. 

31. Columbia Bank y. Ott, 2 F. Cas. 
No. 878, 2 Cranch C. C. 529 [overr 
Columbia Bank v. Jones, 2 F. Cas. No. 
870, 2 Cranch C. C. 516]; Mattingby 
v. Cline, 7 Mo. 499; ‘Davis v. Tyler, 
18 Johns. (N. Y.) 490; Ilderton vy. Il- 
derton, 2 H. Bl. 145, 126 Reprint 476. 

Entitling declaration, complaint, or 
petition see supra § 135. 

32. Davis v. Tyler, 18 Johns. (N. 
Y.) 490; Thomas v. Rumsey, 6 Johns. 
(N. Y.) 26; Ilderton v. Ilderton, 2 H. 
Bl. 145, 126 Reprint 476. 

83.) Tll.—Davids v; Peo., 192 <TH. 
176, 61 NE 5387. 

Ky.—Louisville v. Mutual L. Ins. 
Co., 147 Ky. 738, 145 SW 389. 

Me.—Bellamy vy. Oliver, 65 Me. 108. 


Nebr.—Williams v. BHikenbary, 36 
Nebr. 478, 54 NW 852. 
N. H.—Smith v. Butler, 25 N. H. 


521. 

perigee ies v. Brinckle, 10 Phila. 
339. 

Tenn.—-Gilbert v. Tramell, 2 Coldw. 
8 


Vt.—Pearson v. French, 9 Vt. 349. 

[a] Word “counterclaim” in the 
caption is necessary, under the stat- 
ute, in order to justify the entry of a 
judgment upon a counterclaim con- 
tained in the answer. Louisville v. 
Mutual L. Ins. Co., 147 Ky. 738, 145 
Sw 389. 

34. Davids v. Peo., 192 Ill. 176, 61 
NE 537; Fowler v. Arnold, 25 Ill. 284; 
Wade v. Grand Lodge B. L. T., 247 
Ill. A. 532; Bellamy v. Oliver, 65 Me. 


108; Gilbert v. Tramell, 2 Coldw. 
Aor 282; Pearson v. French, 9 


[a] The strictest technicality is 


There is some conflict in 
authority as to the necessity of entitling a plea. 
Some eases hold that it is not necessary, as the title 
of the declaration is deemed to be carried over to the 
plea;*1 and under this rule it is held that no venue is 
necessary in a plea except where defendant justifies 
.at a different place and makes the place material, 
the venue in the declaration drawing to itself every- 
Other cases hold that the 
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ness will be required in this respect in the case of 
dilatory pleas;** but, as the object of entitling the 
plea is that it may be known certainly to what cause 
it properly belongs, when that unmistakably appears 
the reason of the rule is answered, and such a plea 
will be considered sufficient although it may be some- 
what inartificially entitled.*® 

[§ 204] 3. Formal Commencement and Conclu- 
sion®°—a, In General. 


While under the code prac- 


tice neither formal commencements nor formal con- 


technical strict- 


required, especially in the title of the 
cause, the court, and term and time, 
and every thing which serves to iden- 
tify it with the cause in which it is 
intended to be filed. Davids v. Peo., 
192- Tll. 176, 61 NE 537; Fowler v. 
Arnold, 25 Ill. 284. 

[b] Plea must be exactly entitled 
in the cause. Bellamy v. Oliver, 65 
Me. 108. 

{c] Entitlement is insufficient: 
(1) Where it merely gives the name 
of one of the defendants in the cause 
and adds thereto the words “et al.” 
Fowler v. Arnold, 25 Ill. 284. (2) 
Where the pleading is entitled ‘‘The 
People of the State of Illinois v. Wil- 
liam David, Jr.,” when the proper 
title is “‘The People of the State of 
Illinois v. William Davids.” Davids 
Vv» Peo.,'192 Til. 176; 61°NE) 537. - (3) 
Where the plea is entitled of an im- 
possible term of court. Pearson v. 
French, 9 Vt. 349. (4) Where the 
plea is not entitled of any term of 


court. Gilbert v. Tramell, 2 Coldw. 
(Tenn.) 282. 
35. Cook vy. Yarwood, 41 Ill. 115; 


Williams v. Eikenbary, 36 Nebr. 478, 


54 NW 852; Smith v. Butler, 25 N. 
Ne esp pi 
[a] Thus (1) the use in the title 


“ce ” 


of the abbreviation does not 
render the plea subject to the objec- 
tion that it is not in the English lan- 
guage, aS such abbreviation and the 
word ‘‘versus” for which it stands 
have been so long used in legal prac- 
tice and are of such well-recognized 
significance that they are to be con- 
sidered as English words. Smith v. 
Butler, 25 N. H. 521. (2):It.is not 
a fatal defect for an answer to desig- 
nate the original plaintiff as plaintiff, 
although his executrix has been sub- 
stituted for him as plaintiff. Wil- 
liams v. Hikenbary, 36 Nebr. 478, 54 
NW 852. 

36. Entitling see supra § 203. 

Signature see infra § 859 

Verification affidavit see 
826-828. 

See statutory provisions. 

In Alabama see Mohr vv. 
Chaffe, 75 Ala. 387; Day v. Hucka- 
bee, 60 Ala. 425. 

[b] In Florida see Stafford v. An- 
ders, 8 Fla. 34. 

[ec] In Massachusetts see Whiting 
v. Houghton, 228 Mass. 429, 430, 117 
NE 825. 

{[d] In Nebraska see City Nat. 
rae v. Thomas, 46 Nebr. 861, 65 NW 


‘infra §§ 


In New York see Dawley v. 
Brown, 
grounds 79 N. Y. 390]; Bridge v. Pay- 
son, 7 N. Y. Super. 210. 

{f] In Tennessee, by statute, the 
strict requirements of the common 
law in regard to the manner of com- 
mencing and concluding pleas have 
been modified. Stewart v. Magness, 2 
Coldw, 310, 88 AmD 598 (regard be- 


9 Hun 461 [rev on other], 


clusions may be required,** at common law?® a plea 
should have its own proper commencement and con- 
clusion,’?® and under the early common-law rule this 
was necessary ;*° and, broadly speaking, 
commencement is inconsistent with the conclusion or 
either is inconsistent with the body of the plea, the 
plea is not in form a perfect one.4t Whether a plea 
is to be deemed a plea in abatement or a plea in bar 
is to be determined from its formal parts;*? and, 
strictly speaking, a plea cannot be considered one in 


where the 


ing had rather to the facts stated 
than to the formal commencement or 
conclusion). 

{g] In Texas see Richardson v. 
Wells, 3° Tex. 223. 

[h] In West Virginia see Woodell 
v. West Virginia Impr. Co., 38 Ww. Va. 
23, 17 SE 386. 

fil In England see Common ae 
Procedure Act (1852) § 66; Rules 
Hilary Term 4 Wm. IV, rule 9. 
aheek Answers in equity see Equity § 

Pleas in equity see Equity § 510. 

39. U. S—Moreland v. Marion 
County, 17 F. Cas. No. 9,794. 

Ala.—Rogers v. Smiley, 2 Port. 249. 

Del.—Spencer v. Dutton, 1 Del. 75. 

In.—Christo v. Nicqla, 183 Ill. A. 
486; East St. Louis v. Flannigen, 34 
Ill. A. 596. See Cook v. Marseilles, 
USOPTL FA LbS:6. 

Ind.—Lowe v. Blair, 6 Blackf. 282. 
Prey -—Wickliffe v. Carroll, 14 _B. Mon. 

Md. paeieeentin v. De Young, 3 
Gill & J. 

Mich. Se iktene v. Stephens, 48 
Mich. 573, 12 NW 858. 

N. Y.—Jenkins v. Pepoon, 2 Johns. 
Casiist2s 

Tenn.—Settle v. Settle, 10 Humphr. 


504. 
series v. Pingry, 17 Vt. 419, 44 
AmD : 

Bhe Veale v. Warner, 1 Saund. 
326, 85 Reprint 468. 

40. Bowyer v. Cook, 5 Mod. 145, 
87 Reprint 573; Veale v. Warner, 1 
Saund. 326, 85 Reprint 468; Stephen 
Pl. § 208 


“Bad commencement or conclusion 
as ground for demurrer see infra §§ 


470-472. 

41. Rogers v. Smiley, 4 Port. 
(Ala.) 249; Pitts Sons’ Mfg. Co. v. 
Commercial Nat. Bank, 121 Ill. 582, 13 
NE 156; Leathers v. Meglasson, 27. 
B. Mon. (Ky.) 63; Boswells v. Blue, 
Litt. Sel. Cas. (Ky.) 269; March v. 
Burne, is Ue) CoP.) COnt) 33343 

42. Ala.—Banks vy. Lewis, 4 Ala. 
599; Casey v. Cleveland, 7 Port. 445; 
Rogers v. Smiley, 2 Port. 249. But 
see Day v. Huckabee, 60 Ala. 425 (un- 
der statute). 

Del.—Spencer v. Dutton, 1 Del. 75. 

Ill—Greer v. Young, 120 Ill. 184, 
11 NE 167; Culver v. Johnson, 90 Ill. 
91; Mudge v. Rinkle, 45 Ill. A. 604. 
See Pitts Sons’ Mfg. Co. v. Commer- 
ae Nat. Bank, 121 Ill. 582, 13 NE 
56. 

Ind.—Jennings County v. Fetter, 
193 Ind. 288, 189 NE 451. 

Ky.—Wickliffe v. Carroll, 14 B. 
Mon. 169. 

Md.—McLaughlin v. De-.Young, 3 
Gil & J. 4. 

Sess eae v. Richardson, 6 Pick. 

Mich.—Findley v. Peo., 1 Mich. 234. 
ea J.—Garr vy. Stokes, 16 N. J. L. 
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abatement if either its commencement‘? or conclu- 
sion** is inappropriate in form to such a plea, and 
this rule has been applied even though the body of the 
plea contains matter in abatement;*> but there is 
authority for the rule that the character of the plea 
as a plea in abatement or a plea in bar is to be deter- 
mined by the conclusion alone, without regard to 
what the pleader may say in the commencement of 
While the subject matter of the plea 
does not determine whether the plea is one in abate- 
ment or one in bar,*’ it has been held that, as against 
demurrer or assignment of fundamental error, a plea 
should be construed by its essential nature and not 


the plea.*® 


N. Y.—Schoonmaker v. Elmendorf, 
10 Johns. 49; Jenkins v. Pepoon, 2 
Johns. Cas. 312. 

Or.—Walker v. Hewitt, 109 Or. 366, 
220 P 147; Sutherlin v. Bloomer, 50 
OREESO Sm seer 135; 

Pa.—McCarney Vv. McCamp, iu 
Ashm. 4. 

Tenn.-—Settle v. Settle, 10 Humphr. 
504; Hargis v. Ayres, 8 Yerg. 467. 

Tex.—Hamilton v. James A. Cush- 
man Mig. Co.; TsaTex. Civ. A. 338,-39 
SW 641. 


Vt.—Waterman v. Holmes, 62 Vt. 
463, 20 A 729; Alexander v. School- 
Dist: No! 6) 620 Vtis273, 09 <A. 995: 

Eng.—Medina v. Stoughton, 1 Ld. 
Raym. 593, 91 Reprint 1297. 


AS Se Aa —Harnts weeMurk mad cAla, 
675; Casey v. Cleveland, 7 Port. 445. 
But see Day v. Huckabee, 60 Ala. 
425 (under statute). 

Ill.—Mudge v. Rinkle, 45 Ill. A. 
604. 

Ky.—Wickliffe v. Carroll, 14 B. 
Mon. 169; Leathers v. Meglasson, 2 


T. B. Mon. 64. 

Md.—McLaughlin v. De Young, 3 
Gill & J. 4. ; 

N. J.—Garr v. Stokes, 16 N. J. L. 


403. 

Tenn.—Hargis v. Ayres, 8 Yerg. 
467. 

vVt.—Waterman v. Holmes, 62 Vt. 


463, 20 A 729. 

Eng.—Medina v. Stoughton, 1 Ld. 
Raym. 593, 91 Reprint 1297. 

{a] Even though 
cluding as a plea.in abatement. Ca- 
sey v. Cleveland, 7 Port. (Ala.) 445; 
Wickliffe. v. Carroll, 14 B. Mon. (Ky.) 
169; Leathers v.. Meglasson, 2 T. B. 
Mon. (Ky.) 64; Boswells v. Blue, 
Hitt: Sel. Cas. (Ky.) 269; McLaugh- 
lin v. De Young, 3 Gill & J. (Md.) 4; 
Hargis v. Ayres, 8 Yerg. (Tenn.) 467; 
Medina v. Stoughton, 1 Ld. Raym. 
593, 91 Reprint 1297. Compare dic- 
tum in Pitts Sons’ Mfg. Co. v. Com- 
mercial Nat. Bank, 121 Ill. 582, 13 
NE 156 (holding that a plea begin- 
ning in bar and ending in abatement 
was a plea in abatement). 

44. Ala.—Goldsticker v. Stetson, 
OL Ala: 404% Hart-v. “Turk, 15 4Ala. 
675; Crawford v. Slade, 9 Ala. 887, 
44 AmD 463; Banks v. Lewis, 4 Ala. 
599; Rogers v. Smiley, 2 Port. 249. 
But see Day v. Huckabee, 60 Ala. 425. 

Ark.—Brown v. Bickle, 7 Ark. 410. 

Del.—Spencer v. Dutton, 1 Del. 75. 

Ill.—Pitts Sons’ Mfg. Co. v. Com- 
mercial Nat. Bank, 121 Ill. 582, 13 NE 


156; Shadle v. Wolf, 145 Ill. A. 515. 

Ky.—Boswells v. Blue, Litt. Sel. 
Cas. 269. 

Mass.—Guild vy. Richardson, 6 
Pick. 364. 

Mich.—Findley v. Peo., 1 Mich. 
234. 


N. Y.—Schoonmaker v. Elmendorf, 
10 Johns. 49; Jenkins v. Pepoon, 2 
Johns. Cas. 312. 

Or.—Walker v. Hewitt, 109 Or. 366, 


220 P 147; Sutherlin v. Bloomer, 50 
Onno Soe loos | 
Vt.—Wilson Bros. Garage v. Tu- 


dor, 89 Vt. 522, 95 A 794; Waterman 
v. Holmes, 62 Vt. 463, 20 A 729. 
Eng.—Medina v. Stoughton, 1 Ld. 
RayiMaw9o, Ol Reprint, 1297. 
[a] Even though properly com- 


properly con-j; 
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ment.*® 


mencing as a plea in abatement. 
Goldsticker v. Stetson, 21 Ala. 404; 
Crawford v. Slade, 9 Ala. 887, 44 
AmD 463; Banks v. Lewis, 4 Ala. 
599; Rogers v. Smiley, 2 Port. (Ala.) 
249; Spencer v. Dutton, 1 Del. 75; 
Pitts Sons’ Mfg. Co. v. Commercial 
Nat. Bank, 121 Ill. 582, 13 NE 156; 
Boswells v. Blue, Litt. Sel. Cas. (Ky.) 
269; Guild v. Richardson, 6 Pick. 
(Mass.) 364; Findley v. Peo., 1 Mich. 
234; Haywood v. Chestney, 13 Wend. 
(N. Y.) 495; Schoonmaker v. Elmen- 
dorf, 10 Johns. (N. Y.) 49; Jenkins 
Vv. Pepoon, 2 Johns. Cas. (N. Y.) 312; 
Sutherlin v. Bloomer, 50 Or. 398, 93 
P 135; MeGarney: :v: 1; MeCamp, + 1 
Ashm. (Pa.) 4; Medina v. Stoughton, 
1 Ld. Raym. 593, 91 Reprint 1297; 
Thomee vy. Lloyd, 1 Ld. Raym. 336, 91 
Reprint 1120; Johnson v. Altham, 10 
Mod. 192, 88 Reprint 689; Alice v. 
Gale, 10 Mod. 112, 88 Reprint 651. 
{[b] Concluding as plea in bar (1) 
makes a plea in abatement bad. 
Banks v. Lewis, 
v. Bickle, 7 Ark. 
Carroll, 14 B. Mon. (Ky.) 169; 


/ ers v. Meglasson, 2 T. B: Mon. (Ky.) 


63; Stone vy. Miller, 7’ Barb. (N.. Y.) 
368;. Schoonmaker v. Elmendorf, 10 
Johns. (N. Y.) 49; Robinson v. Fish- 
er MouCaiciGCNity.) 290% Colic CaCas: 
452; Walker v. Hewitt, 109 Or. 366, 
Godson v. Smith, 2 Moore 
157; Godson v. Good, 6 Taunt. 
DS, le LCI 166. hac i eprintadialooe 
(2) A plea to the jurisdiction pur- 
porting to answer the cause of ac- 
tion as a bar thereof, but failing to 
state matter in bar, and ending with 
a prayer for judgment whether plain- 
tiff ought to have or maintain his 
suit, is defective, as pleading matter 
in abatement in bar. Lyman v. Cen- 
tral S Vermont: R. Co, #59 Vt. 167, 10 
A 346. 

{[c] Where matter concludes in 
bar, it must be so treated, and its 
character must be determined not 
from the subject matter of the plea, 
but from its conclusion or prayer. 
Douglas County Bank v. Bloomer, 50 
Or. 561, 98 P 141; Chan Hi-v. Bloom- 
er, 50 Or. 560, 93 P 141; H. Marks Co. 
Vy. ‘Bloomer, 750-7 Orn 659193 P1405 
Sutherlin v. Bloomer, 50 Or. 398, 93 
Teg csr 

45. See cases supra notes 43, 44; 
and infra text and note 47. 

46. Shaw v. Dutcher, 19 Wend. (N. 
Y.) 216; Thomee v. Lloyd, 1 Ld. 
Raym. 336, 91 Reprint 1120. 


47. Ala.—Casey v. Cleveland, 7 
Port. 445. Compare cases infra this 
note [a]. 


Ill.—Pitts Sons’ Mfg. Co. v. Com- 
mercial Nat. Bank, 121 Ill. 582, 13 NE 
156; Mudge v. Rinkle, 45 Ill. A. 604. 

Ky.—Wickliffe v. Carroll, 14 B. 
Mon. 169; Leathers v. Meglasson, 2 
T. B..Mon. 64; Boswells v. Blue, 
Litt. Sel. Cas. 269. 

Mass.—Guild  v. 
Pick. 364. . 
y N. J.—Garr v. Stokes, 16 N. J. L. 
03. 

N. Y.—Seneca Road Co. v. Auburn, 
Ctc.,, Reve Conn oO) MELT IT OS Sans hanwan ve 
Dutcher, 19 Wend. 216. 

Or.—Sutherlin y. Bloomer, 50 Or. 
SOON om Es Moines 
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[§ 205] b. Of Plea to the Jurisdiction. 
statutes abolishing the necessity for formalities in a 
plea®® apply to pleas to the jurisdiction as well as 
to pleas in bar,®? the rule at common law is that, 
where the matter pleaded goes to the jurisdiction of 
the court,°? a plea perfect in form should conclude: 
with a prayer whether the court will take further 
cognizance of the action or suit®? or if defendant 
ought to answer,°>* and not with a prayer for judg- 
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by the name given it by the pleader,*® and that a 
plea commencing in bar sometimes may be considered 
a plea in bar notwithstanding it concludes in abate- 


While 


Pa.—McCarney Vv. McCamp, 1 
Ashm. 4. 
penta Bptele v. Settle, 10 Humphr. 

Eng.—Medina v. Stoughton, 1 Ld. 
Raym. 593, 91 Reprint 1297; Alice 
v. Gale, 10 Mod. 112, 88 Reprint 651; 
Godson v. Good, 6 Taunt. 587, 1 ECL 
766, 128 Reprint 1163. 

[a] In Alabama, under Code 
(1876) §§ 2987, 2990, the plea must 
consist of a succinct statement of the 
facts relied on in bar or in abate- 
ment, and the fact whether the plea 
is in bar or in abatement is ascer- 
tained by the subject matter of the 


plea. Mohr v. Chaffe, 75 Ala. 389; 
Day v. Huckabee, 60 Ala. 425. 
[b] Change in character of plea 


by subsequent election not allowed.— 
Where the plea thus commences and 
concludes in abatement it cannot be 
converted, by any election subsequent 
to the time of the plea pleaded, into a 
plea in bar, even though its subject 
matter shows matter in bar. God- 
son v. Good, 6 Taunt. 587, 1 ECL 766, 
128 Reprint 1163. 

48. Wilson v. Poland, (Tex. Civ. 
A.) 14 SW (2d) 890. 


49. Lowe v. Blair, 6 Blackf. (Ind.) 
hk Hargis v. Ayres, 8 Yerg. (Tenn.) 
[a] If it contains no sufficient 


matter in bar, it may be demurred 
to as a plea in bar. Lowe v. Blair, 6 
Blackf. (Ind.) 282; Hargis v. Ayres, 
8 Yerg. (Tenn.) 467. 


50. See statutory provisions. See 
also supra § 204 text and note 87. 
51. Woodell v. West Virginia 


Impr. Co., 38 W. Va. 23, 17 SE 386. 
52. Nature of pleas to the juris- 
FCS ee see Abatement and Revival § 


53. U. S.—lLeonard v. Grant, 5 
Fed. 11, 6 Sawy. 603; Adams v. 
White, 1 F. Cas. No. 68. 

Ala.—Fields v. Walker, 23 Ala. 155. 

Fla.—Putnam Lumber Co. v. Ellis- 
Young Co., 50 Fla. 251, 39 S 193: 

Ill.—Drake v. Drake, 83 Ill. 526; 
Pooler v. Southwick, 126 Ill. A. 264; 
Goldberg v. Harney, 122 Ill. A. 106. 


ae H.—Knowles v. Rowell, 8 N. H. 
N. C.—Moseley v. Hunter, 25 N. GC. 
543 


Sur C.—State v.*Scott, 17 S! Cl Tm 

Teonn.—Shelby Vv. 
Humphr. 5038. 
re ie cle v. McArthur, 52 Vt. 

Va.—Hortons v. Townes, 6 Leigh 
(33: Va.) 47. 

W. Va.—Quarrier v. Peabody Ins. 
€o.,, LO9W. Via 50S 27 Amir been 

Eng.—Bowyer y. Cook, 5 Mod. 145, 
87 Reprint 573. 

Ont.—Brown y. 
Ont. Pr, 139. 

{a]| Where the plea is to the ju- 
risdiction of the person and not over 
the subject matter, it is proper to 
conclude: “If the court will here take 
cognizance of the action aforesaid” 
without tendering a _ better writ. 
American Spirits Mfg. Co. v. Peoria 
Belt R. Co., 154 Ill. A: 330, 333. 

54. Knowles v. Rowell, 8 N. H. 
542; Hortons v. Townes, 6 Leigh (33 
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For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment of thé writ or declaration, or to the writ and 
declaration, and that the same be quashed,** and also, 
in a proper case,°® it should conclude with a verifi- 
cation.°* 

[§ 206] c. Of Plea in Abatement—(1) In Gen- 
eral. While the formal parts of pleas in abatement 
may not be required under the code procedure,** the 
rule is otherwise at common law.®® 

[§ 207] (2) Commencement. While it may be 
otherwise under statute or code provision,®® under 
the strict requirements as to matters of form in pleas 
in abatement*! a proper commencement is one of the 
requisites of such a plea to make it perfect in form 
as a common-law plea.*? 

Character of matter pleaded. It is generally laid 
down as a rule that, when matter apparent on the 
face of the writ is pleaded in abatement, the plea 
should both begin and conclude with praying judg- 
ment of the writ,®°* and, on the other hand, that, if 
the plea is of matter dehors the writ, there should be 
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no prayer of judgment of the writ in the commence- 
ment,®* but the plea should only conclude with such 
a prayer.®> But this distinetion between praying 
judgment in the beginning and conelusion of the plea 
if the matter is apparent on the face of the writ, and 
praying it only in the conclusion if it is.dehors, has 
been denied as being unsupported by any valid rea- 
son, even in the same jurisdictions in which the dis- 
tinction has been drawn, no reference being made in 
either line of decisions to the other.®® 

[§ 208] (3) Conclusion—(a) In General. Except 
when, and to the extent that, the rule has been 
changed by statute,*? one of the formal requisites of 
a good plea in abatement is that it shall have a con- 
cluding prayer®® for judgment of the “writ,’’°® or 
“bill,’7° or “declaration,’*! or “writ and declara- 
tion”’? as the case may be, and that the conclusion 
shall be so framed as to be adapted to the character 
of the particular plea and shall pray the proper judg- 
ment,** for the court will give no other judgment 


Va.) 47; Bowyer v. Cook, 5 Mod. 146,[/ son of an informal commencement. 42; Hazzard v. Haskell, 27 Me. 549. 
87 Reprint 573. Proskey v. West, 16 Miss. 711. But compare McArthur v. Lane, 15 
55. Hortons v. Townes, 6 Leigh [b] Plea of misnomer commenc- | Me. 245. 
(33 Va.) 47. See also 1 Chitty Pl.Jing “And the defendant, against Mass.—Whiting v. Houghton, 228 
(16th Am. ed.) p 457. whom, etc. . comes,” etc., is bad| Mass. 429, 117 NE 825. 
56. See infra § 215. for the reason that it admits that Mich.—Findley v. Peo., 1 Mich. 234. 


57. Elmes v. McKenzie, 5 Ala. 617; 
Bass vy. Stevens, 17 Ga. 573; Gold- 


such defendant is the person against 
whom suit has been brought. 


Miss.—-West Feliciana R. Co. v. 
Feas- JonesoN, 6 Miss. 273. 


NSH: 


berg v. Harney, 122 Ill. A. 106; Storm 
v. Worland, 19 Ind. 203; Ludwick v. 
Beckamire, 15 Ind. 198. 

Form of statement see infra § 215 
text and note 11. 

Verification affidavit see infra §§ 
826-828. 

58. See Dawley v. Brown, 9 Hun 
(N. Y.) 461 [rev on other grounds 79 
N. Y. 390]. See also supra § 204 text 
and note 37. 

“[a] In Oregon Olson L. p 269 § 74 
does not change the requisites of 
pleas in abatement at common law; 
such a plea should be complete in it- 
self, and should demand a_ judgment 
of abatement. Walker v. Hewitt, 109 
Or. 366, 220 P 147 (concluding with 
a general prayer, as is usual in a 
plea in bar, that plaintiff’s action be 
dismissed, and that defendant recov- 
er costs, and not that plaintiff's ac- 
tion abate, was not a good plea in 
abatement). 

59. See infra §§ 207-215. 

60. See statutory provisions.- See 
also supra § 204 text and note 37. 

{a] In West Virginia the statute 
provides that “no formal defence 
shall be required in a plea. It may 
commence as follows: ‘The defend- 
ant says that.’” This section ap- 
plies to pleas to the local jurisdiction 
as well as to pleas in bar. Woodell 
v. West Virginia Impr. Co., 38 W. Va. 
23, 17 SE 386 


61. See 2 Chitty Pl. (16th ed) p 
6. y 

62. Ala.—Hart.-v.° Turk,; 16. Ala, 
675. Compare Prim vy. Davis, 2 Ala. 


Tll.— National Parlor Furniture Co. 
v. Strauss, 75 Ill. A. 276. 

Ind.—Feasler v. Schriever, 68 Ill. 
322. 

Me.—Cassidy v.: Holbrook, 81 Me. 
589, 18 A_ 290. 

Miss.—West Feliciana R. Co. v. 
Johnson, 6 Miss. 273. 

N. H.—Pike v. Bagley, 4 N. H. 76. 

N. Y.—Shaw v. Dutcher, 19 Wend. 
ge Dandos v. Roberts, 20 Vt. 286. 

Eng.—Harris v. Reynolds, 7 Q. B. 
71, 53 ECL 71, 115 Reprint 414; Bow- 
yer v. Cook, 5 Mod. 145, 87 Reprint 
513. 

But see McLaughlin v. De Young, 3 
Gill & J. (Md.) 4, 5 (where a plea 
in abatement otherwise formally cor- 
rect was deemed sufficient which be- 
gan ‘and [defendant]... comes and 
says, that he is in no wise guilty of 
the trespass aforesaid’’). 

[a] Special demurrer was sus- 
‘tained to a plea in abatement by rea- 


ler v. Schriever, 68 Ill. 322. 

[ec] Grammatical errors.—The 
plea will not be invalidated merely 
because in the introductory prayer 
the singular verb “prays” is used 


instead of the plural Shaw v 
Dutcher, 19 Wend. (N. Y.) 216. 
[ad] “The forms for the com- 


mencement of a plea of misnomer of 
the defendant are almost as varied 
as the textwriters are numerous.” 
National Parlor Furniture Co. vy. 
Strauss, 75 Tl. A.-276, 279. 

63. Cassidy v. Holbrook, 81 Me. 
589, 18 A 290; Pike v. Bagley, 4 N. H. 
76; Foxwist v. Tremaine, 2 Saund. 
209 note 1, 85 Reprint 997. : 

[a] It is no substantial objection 
to a plea in abatement that in the be- 
ginning it prays judgment of the 
writ that it may abate, and in the 
conclusion prays judgment of the 
writ that it may be quashed. Ly- 
man v. Dodge, 13 N. H. 197. See Ed- 
mondson v. Carnall, 17 Ark. 284 
(where this was done). 

64. Pike v. Bagley, 4 N. H. 76; 
Waterman v. Holmes, 
A 729; Holden v. Scanlin,-30 Vt. 177; 
Landon v. Roberts, 20 Vt. 286; Fox- 
wist v. Tremaine, 2 Saund. 209 note 
1, 85 Reprint 997. Compare cases in- 
fra note 66. 

65. Conclusion see infra § 209. 

66. Knowles v. Rowell, 8 N. H. 
542; Wires v. Griswold, 26 Vt. 97 
[foll Gray v. Flowers, 24 Vt. 533 
(expl Waterman v. Holmes, 62 Vt. 
463, 20 A 729)]. Compare cases su- 
pra note 64. 

67. See statutory provisions. See 
also supra § 204 text and note 387. 

68 Ala.—Lyles v. Clements, 49 
Ala. 445. 

Ark.—Wade v. Bridges, 24 Ark. 


569; Lownes v. Brown, 22 Ark. 359. 
Conn.—Wooley v. Williams, 105 
Conn. 671, 136 °A 583) Mitchell. .v. 


Smith, 74 Conn. 125, 49 A 909; Cough- 


lin v. McElroy, 72 Conn. 444, 44 A 
743. 
Del.—Lycoming F. Ins. Co. v. 


Bush, 15 Del. 181, 40 A 947. 

Ill.—Pitts Sons’ Mfg. Co. v..Com- 
mercial Nat. Bank, 121 Ill. 582,13 NE 
156; Chicago, etc., R. Co. v. Jenkins, 
103 Ill. 588. 

Ind.—Scott v. Norris, 6 Ind. A. 102, 
S2) NM soars oN 22 Utes INORTIG. OV. 
Scott, 6 Ind. A. 18, 32 NE 103, 865. 
See Higgins v. Pence, 2 Ind. 566. 

Ky.—Wickliffe v. Carroll, 14 B. 
Mon. 169; Leathers v. Meglasson, 2 
Te Bo dvon.. 63, 

Me.—Fahy v. Brannagan, 56 Me. 


62 Vt. 463, 20. 


. H.—Wheeler v. Bates, 21 
460; Baker v. Brown, 18 N. H. 551; 
Yelverton v. Conant, 18°N. H. 123; 
Clark v. Brown, 6 N. H. 434; Pike v. 
Bagley, 4 N. H. 76. 

N. Y.—Harkness v. 
Hill 213; Shaw v. Dutcher, 19 Wend. 
216; Haywood vy. Chestney, 13 Wend. 
Ae Jenkins v. Pepoon, 2 Johns. Cas. 

Or.—Walker v. Hewitt, 109 Or. 366, 
220) Varn 

Pa.—Webb v. Samuel, 2 Miles 201; 
Adams v. White, 2 Pittsb. 21. 
ei I.—Bullock v. Bolles, 9 R. I. 


a C.—Blair v.. Thomas, 23 S. C. L. 
Tex.—Royal Neighbors of America 
V.~ Mletcher,. (Cive (AG) 230 SSW eae. 
See Richardson v. Wells, 3 Tex. 223. 
Vt.—Leonard v. McArthur, 52 Vt. 
439; Smith v. Chase, 39 Vt. 89; Hold- 


Harkness, 5 


ens Va scanlin, (30 Vit. LT. iCwray. ve 
arse 24 Vt. 533 (recognizing 
rule). 


Va.—Guarantee Co. of North Amer- 
ica v. Lynchburg First Nat. Bank, 95 
Va. 480, 28 SE 909. 

Eng.—Bowyer v. Cook, 5 Mod. 145, 
87 Reprint 573; Godson v. Smith, 2 
Moore C. P. 157; Godson v. Good, 
Pee 587, 1 ECL 766, 128 Reprint 


oO. 
a aaa Vee UES lst) oC eee 
2) . 
See also 1 Burrill Pr. p 154; 2 Chit- 
ty Pl. (16th Am. ed) p 16; Stephen 
Pl. (8th Am. ed) p 395. 


69. See infra § 209. 
[a] Abbreviated forms.—(1) The 
rule of strict construction which 


controls pleas in abatement forbids 
the use in the conclusion of abbre- 
viated forms of expression not hav- 
ing a fixed and settled meaning. 
Thus a plea concluding with the ex- 
pression “wherefore, ete.’ is not 
sufficient, as those words do not im- 
ply praying judgment of the writ. 
Pike v. Bagley, 4 N. H. 76. (2) Nor 
can a plea which concludes by pray- 
ing ‘judg ”’* be upheld, as the ab- 
breviation may stand for other words 


than “judgment.” Cassidy v. Hol- 
brook, 81 Me. 589, 18 A 290. 

[b] Indefinite prayer.—A plea 
ending, “wherefore he prayed judg- 
ment, etc.,” is bad, as it cannot be as- 
certained whether it is in bar or 
abatement. Jenkins v. Pepoon, 2 
Johns. Cass (N..Y¥.) 312) 

70. See infra § 211. 

71. See infra § 210. 

72. See infra § 209. 
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than that prayed for.‘ 


may be quashed. 


for judgment.77 


But mere irregularity in the conclusion of a plea 
in abatement does not justify the treatment of the 


plea as a nullity.7® 


[§ 209] (b) Action Commenced by Writ. 
common law a plea in abatement of an action com- 
menced by writ must, as a perfect common-law plea, 
be correct in its prayer as to the kind of process to 
The plea must ordinarily be of both 
the writ and declaration,®® not of the writ alone,*? 


be quashed.*® 


aoe? Bonneau v. Dickinson, 12 Ala. 
vin 
NS nea v. Brown, 22 Ark. 

Conn.—Mitchell v. Smith, 74 Conn. 
125, 49 A909. 

Me.—Fahy v. Brannagan, 56 Me. 
42; Hazzard v. Haskell, 27 Me. 549. 
a inet Vv. ..Peo:,, 1° Mich, 

Miss.—West Feliciana R. Co. v. 
Johnson, 6 Miss. 273. 

N. H.—Knowles v. Rowell, 8 N. H. 
542; Clark v. Brown, 6 N. H. 434. 

Pa.—Webb v. Samuel, 2 Miles 202. 

Tex.—Royal Neighbors of America 
v. Fletcher, (Civ. A.) 230 SW 476. 

Vt.— Leonard. v--McArthur, 52. Vt. 
439; Landon v. Roberts, 20 Vt. 286. 

Va.—Guarantee Co. of North Amer- 
ica v. Lynchburg First Nat. Bank, 
95 Va. 480, 28 SE 909. 

Eng.—Harris v. Reynolds, 7 Q. B. 
71, 58 ECL 71, 115 Reprint 414; Rex 
v. Shakespeare, 10 East 83, 103 Re- 
print 707; Bowyer v. Cook, 5 Mod. 
146, 87 Reprint 573. 

Ont.—March v. Burns, 1 U. C. C. P. 
334. 

[a] Reason for rule.—“The form 
of the commencement and conclusion 
of a plea in abatement has been 
settled and established by a long 
train of judicial decisions, and no de- 
parture from the settled form ought 
to receive any countenance. It has 
been said that when the prescribed 
form of action is to be found, the 
proceedings should not materially 
vary from it, unless in those cases 
where another form of action has 
been sanctioned by usage. For the 
courts have considered it of the 
greatest importance to observe the 
boundaries of the different actions, 
not only in respect of their being 
most logically framed and _ best 
adapted to the nature of each par- 
ticular case, but also in order that 
causes may not be brought into 
court confusedly and immethodical- 
ly, and that the record may at once 
clearly ascertain the matter in dis- 
pute. ls Chitty seein sou. Ome OF 
these remarks apply with all their 
force to pleas in abatement, where 
in general the question is a mere 
question of form, involving nothing 
beyond the costs of the suit. Any 
departure from the settled forms in 
these cases is wholly unnecessary. 
Where there is a plain open road in 
the law, what fair inducement can 
any man have to depart from it? We 
have not been able even to imagine 
any. And such departure is most 
manifestly unsafe and injurious to 
the party, as it tends directly to raise 
unnecessary questions and to create 
delay and expense. Every attorney 
who undertakes to draw a plea in 
abatement is bound not only to know, 
but to pursue the settled forms. He 
has no right to make experiments at 
the expense of his client, to see what 
deviations from the ordinary form 
will be sanctioned by the court. The 
question is, then, not whether pleas 


The plea also usually con- 
cludes with the prayer that the writ or declaration 
A prayer that it be quashed 
which does not also pray judgment has been held 
insufficient ;*° but it has also been held that a prayer 
that the writ be quashed is equivalent to a prayer 


PLEADING 


writ alone.’* 
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nor the declaration alone.®? 

Where the objection is to the writ, judgment may 
nevertheless be prayed of the writ and declaration,** 
although it may be sufficient to pray judgment of the 
When the only defect complained of 
is in the service of the writ, it is not necessary that 


judgement of the declaration be prayed,®* nor that the 


At 


in abatement might not have had 
their commencement and conclusion 
in the shape which has been adopted 
in this case, as well as any other, 
but whether this plea is in the usual 
and settled and accustomed form? 
We have no doubt that pleas in abate- 
ment have often been filed, contain- 
ing all the faults that are to be found 
in this; but the attention of the court 
has not been called to them, and a 
loose and slovenly practice is not a 
legitimate ground on which to es- 
tablish a form of pleading.” Pike v. 
Bagley, 4 N. H. 76, : 

{[b] Extent of relief.—The prayer 
must not exceed in extent the relief 
which can be afforded if the plea in 
abatement is decided in favor of the 
pleader. Thus, where the matter 
pleaded in abatement is applicable to 
less than the whole number of co- 
defendants, the plea is insufficient. 
Webb v. Samuel, 2 Miles (Pa.) 202; 
Bliss v. Smith, 42 Vt. 198; Wade v. 
Stiff, 1 M. & P. 26, 17 ECL 590: 

[c] Several defendants.—Prayer 
of general judgment of the writ by 
one of several defendants pleading 
misnomer was held bad. Webb vy. 
Samuel, 2 Miles (Pa.) 201. 

[ad] Abatement in part.—Where 
the matter pleaded went only in part 
abatement of the writ, yet judgment 
of the whole writ was prayed, it was 
held proper, for the court could abate 
the writ in part and let it stand good 
for the remainder. Thayer v. Ray, 
17 Pick. (Mass.)* 166; Powell v. Ful- 
lerton, 2 B. & P. 420, 126 Reprint 


1362. 

74. Wade v. Bridges, 24 Ark. 569; 
Lownes y. Brown, 22 Ark. 359; Leon- 
ard v. McArthur, 52 Vt. 439; Rex v. 
Peper, 10 Bast 838, 103 Reprint 


75. Ala.—Bonneau v. Dickinson, 12 


Ala. 475; Crawford v. Slade, 9 Ala. 
887, 44 AmD 463; Banks vy. Lewis, 4 
Ala. 599 


Del.—Lycoming F. Ins. Co. v. Bush, 
15. Del. 181, 40 A 947. 

Ill.— Buckles vy. Harlan, 54 Ill. 361; 
Shadle v. Wolf, 145 Ill. A. 515. 

Me.—Hazzard v. Haskell, 27 Me. 


549. 
Mass.—Brigham y. Este, 2 Pick. 
420; Ilsley v. Stubbs, 5 Mass. 280. 
N. H.—Baker v. Brown, 18 N. H. 
re Yelverton v. Conant, 18 N. H. 


oa C.—Blair v. Thomas, 23 S. GC. . 


Tenn.—Trabue v. Higden, 4 Coldw. : 


620. 

Va.—Mantz v. Hendley, 2 Hen. & M. 
(12 Va.) 308. 

[a] In plea in abatement to at- 
tachment, a prayer to quash is prop- 
er. Mantz v. Hendley, 2 Hen. & M. 
(12 Va.) 308. 

76. EFahy v. Brannagan, 56 Me. 42; 
Hazzard v. Haskell, 27 Me. 549; Yel- 
verton y. Conant, 18 N. H. 123; Hixon 
v. Binns, 3 T. R. 185, 100 Reprint 524. 

{a] Where the commencement 
prays judgment of the writ that it 
may abate, and the conclusion prays 


| 910, 54 HCL 910, 


prayer should be that the return should be quashed, 
rather than the writ;8® but as the declaration falls 
with the writ, if the latter abates, the fact that the 
plea prays judgment of the declaration as well as of 
the writ is at most a merely circumstantial defect.§7 

Where the objection is to the declaration, judgment 
may be prayed of the writ alone in jurisdictions 
where the declaration is part of the writ.®8 

Where the objection is to both the writ and decla- 


judgment of the writ that it may be 
quashed, this does not constitute a 
variance or make the plea double. 
Lyman v. Dodge, 13 N. H. 197. 
77. Gray v. Flowers, 24 Vt. 533. 
78. Brooks vy. Patterson, 1 Johns. 
Cas. (N. Y.) 328; Gray v. Flowers, 24 


Wat o os 

79. West Feliciana R. Co. v. John- 
son, 6 Miss. 273; Shaw v. Dutcher, 19 
Wend. (N. Y.) 216; Haywood v. Chest- 
ney, 13 Wend. (N. Y.) 495; Leonard 
v. McArthur, 52 Vt. 439. 

[a] Praying judgment of the “bill” 
renders such a plea defective. Shaw 
v. Dutcher, 19 Wend. (N. Y.) 216 

[b] Prayer in abatement of an 
attachment should be ‘‘that the at- 
tachment be quashed.’’ Mantz v. 
Hendley, 2 Hen. & M. (12 Va.) 308. 


80. Ala.—Bonneau v. Dickinson, 12 
Ala. 475. 

Ark.—Edmondson vy. Carnall, 17 
Ark. 284, 


Del.—Lycoming F. Ins. Co. v. Bush, 
15 Del. 181, 40 A 947. 

Me.—Southard v. Hill, 44 Me. 92, 69 
ite 85; Hazzard v. Haskell, 27 Me. 

N. H.—Baker v. Brown, 18 N. H. 
Feb Yelverton v. Conant, 18 N. H. 


Eng.—Johnson v. Altham, 10 Mod. 
192, 88 Reprint 689. F 
PM ory eit y. Burns; Uw Ci Caves 
_ [a] In attachment a prayer for 
judgment of writ and declaration is 
proper. Edmondson y. Carnall, 17 
Ark. 284. 

81. Bonneau v. Dickinson, 12 Ala. 
475; Southard v. Hill, 44 Me. 92, 69 
AmD 85; Whitling v. Des Anges, 
3 C. B. 911, 54 ECL 911, 136 Reprint 
365; Johnson v. Altham, 10 Mod. 192, 
88 Reprint 689; March v. Burns, 1 
UVC ap MOntaasad 

82. Whitling v. Des Anges, 3 C. B. 
1386 Reprint 365; 
Moffatt v. Van Mullingen, 2 Chit. 539, 
18 ECL 776, 2 B. & P. 124 note, 126 
Reprint 1193; Davies v. Thomson, 14 
M., & W. 161, 153 Reprint 432. 


83. Edmondson y. Carnall, 17 Ark. 
cre Draper v. Moriarty, 45 Conn. 
a Colburn vy. Tolles, 13 Conn. 

85. Draper v. Moriarty, 45 Conn. 
476; Colburn v. Tolles, 13 Conn. 524. 
ie Lanza v. McNulta, 46 Ill, A. 


87. Draper v. Moriarty, 45 Conn. 


476; Shaw v. Dutcher, 19 Wend. (N. 
Y#) 216. 
388." Brigham vv. Este, 2) Pie 
see, 420; Ilsley v. Stubbs, 5 Mass. 
[a] In Illinois (1) where the dec- _ 


laration is regarded as but an expan- 
sion of the writ, which falls when the 
writ falls, a prayer which seeks judg- 
ment of the declaration as well as of 
the writ is unnecessary, although 
harmless where the plea concludes 
with a prayer for judgment of the 
writ (Buckles v. Harlan, 54 Ill. 361), 


| (2) or where the plea is a meritori- 


For later casés, developments and changes in the taw see cumulative Annotations, same title, page and note number. 


Seen 


§§ 209-215] 


ration, a plea in abatement of the writ alone has been 
held sufficient.®® 

Plea based on a variance between the declaration 
and the writ may pray judgment either of the writ®® 
or of the writ and declaration.®* 

[§ 210] (c) Action Commenced by Declaration. 
Where the action was and properly could be com- 
menced by the filing and service of a declaration, 
praying judgement of: a declaration was held proper:°? 

[§ 211] (ad) Suit Commenced by Bill. When the 
suit was commenced by bill, the proper conclusion of 
a plea in abatement is by praying judgment of the 


' bill®® and that it may be quashed,®? not by praying 


judgment of the court,®® nor of the writ,®® nor of the 
declaration.®* 

[§ 212] (e) Prayer against Further Answer. In 
some circumstances the plea may conclude with the 
prayer that defendant be not compelled to answer.?8 
Where the plea is to the person, it properly coneludes 
with the prayer “if the plaintiff ought to be an- 
swered,” or “if the defendant should be compelled to 
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answer®®”; and where the plea is of this character, a 
conclusion praying judgment of the writ and decla- 
ration and that they may be quashed is insufficient.* 
Where the matter in abatement is the failure to com- 
menee by bill, the prayer should be for judgment if 
defendant ought to be compelled to answer.” 

[§ 213] (f) Another Action Pending. While un- 
der general rule* a good formal plea in abatement of 
another action pending should conclude with a prayer 
of judgment of the writ,* it is sufficient where it 
concludes with a readiness to verify® and prays judg- 
ment of the writ alone,® but there is authority to 
the contrary.’ 

[§ 214] (g) Death of Party. Where the death 
of one of the parties is pleaded in abatement, the 
proper prayer is judgment whether the court will 
proceed further.® 

[§ 215] (bh) Conclusion to Country or Readiness 
To Verify. Where the matter of the plea is respon- 
sive to and negatives the foundation of complainant’s 
right of action, not proposing any issue not tendered 


ous one, interposed to protect a sub- 
stantial statutory right of defend- 
ant (Safford v. Sangamo Ins. Co., 88 
Ill. 296; Drake v. Drake, 83 Ill. 526; 
Humphrey v. Phillips, 57 Ill. 132; 
Tiffany v. Spalding, 22 Il]. 493). 

[b] Im Massachusetts (1) before 
St. (85d) ¢ 233 § 7,-and St. (1852), ¢ 
312 § 7, which provided that “In ac- 
tions of contract and actions of tort, 
the writ need not contain any decla- 
ration, nor any description of the 
cause of action other than the name 
of the form of action in which it is 
intended to declare,” the declaration 
was a part and a necessary part of 
the writ; and a plea in abatement 
might conclude “with a prayer of 
judgment of the writ, although the 
fault is not in that part which is giv- 
en in the statute, but in the declara- 
tion.’ Whiting v. Houghton, 228 
Mass 429, 430, 4417 NE 825. (2).The 
proper practice was, to conclude to 
the writ rather than to the writ and 


aeclaration Ilsley v. Stubbs, 5 Mass. 

89. Southard v. Hill, 44 Me. 92, 69 
AmD 8 

90. ee v. Brown, 18 N. H. 551. 

91. Bonneau v. Dickinson, 12 Ala. 
475. 

92. Shaw v. Dutcher, 19 Wend. (N. 
Y.) 216. 

93. Harkness v. Harkness, 5 Hill 
CNG Ye 22182 Ghisxon “vy. Binus,.3.T 


185, 100 Reprint 524, 

[a] Prayer for judgment “if” bill 
insufficient.—Hixon v. Binns, 3 T. R. 
185, 100 Reprint 524. 

[b] “Petit judicium de billa” is the 
form of pleading inabatement. John- 
son v. Altham, 10 Mod. 211, 88 Re- 
print 697. 

94. Shaw v. Dutcher, 19 Wend. (N. 
Y.) 216; De Witt v. Morris, 13 Wend. 
«N. Y.) 496; Haywood v. Chestney, 
13 Wend. (N. Y.) 495. 

95. Leaves v. Bernard, 12 Mod. 133, 
88 Reprint 1216. 

96. Harkness v. Harkness, 5 Hill 
= Y.) 213; Moffatt v. Van Mulling- 
2.Onin, 539, VS EXOIN/7 7.6, 213. seer 

124 note, 126 ‘Reprint 1193. 

97. Attwood v. Davis, 1 B. & Ald! 
172, 106 Reprint 64; Moffatt v. Van 
Mullingen, 2; Chit. 539, 18 ECL 776, 
2B. & P. 124 note, 126 Reprint 1193, 
ie v. Barnes, 5 Mod. 144, 87 Reprint 
73 

98. Ala.—Crawford v. Slade, 9 
Ala. 887, 44 AmD 463. 

Miss..-West Feliciana R. Co, v. 
Johnson, 6 Miss. 273. 
pie H.--Knowles v. Rowell, 8 N. H. 
542. 


ae C.—Blair v. Thomas, 23.S. C. L. 
Eng.—Rex v. Shakespeare, ae Bast 

83, 103 Reprint 707; Johnson Al- 

tham, 10 Mod. 211, 88 Reprint 697. 
[a] As for example, where the 


matter is such that it can be pleaded 
in abatement only and nevertheless a 
better writ cannot be given; as the 
writ does not abate, the prayer of the 
plea should be whether the court will 
compel further answer. Crawford v. 
Slade, 9 Ala. 887, 44 AmD 463. 

[b] The form “that the defendant 
is not bound to answer” has been held 
sufficient and in harmony with the 
precedents, instead of “that the writ 
or declaration be quashed.” Blair v. 
Thomas,/23° S.-C. L.-288. 

{[c] Petit judicium si respondere 
compelli debeat is the proper form in 
such cases. Johnson v. Altham, 10 
Mod. 211, 88 Reprint 697. 

99. West Feliciana R. Co. v. John- 
son, 6 Miss. 273; Knowles v. Rowell, 
8 N. H. 542; Rex v. Westby, 10 East 
85 note, 103 Reprint 708; Rex v. 
open 10 Hast 83, 103 Reprint 


[a] If the plea is to the disability 
of the party, the form is, “prays judg- 
ment, if the said plaintiff ought to be 
answered to his said declaration.” 
West Feliciana R. Co. v. Johnson, 6 
Miss.” 2:73! 

{b] Temporary disability.—W here 
& plea in abatement in chancery relies 
upon a mere temporary disability of 
complainant, the proper conclusion is 
a prayer that the bill remain without 
date until the disability is removed, 
not that the bill be dismissed. Beck 
v. Beck, 36 Miss. 72. 

1.—-West Feliciana R. Co. v. John- 
6 Miss. 273. 

2. Johnson v. Aitham, 10 Mod. 211, 
88 Reprint 697 (“in this case, there 
being no bill upon the file, and the 
declaration being the very first step 
in the cause (which undoubtedly is 
erroneous, for every cause must be- 
gin either by writ or by bill), neither 
of these two forms of pleading were 
proper: not ‘petit judicium de billa,’ 
for there was none; not ‘judicium de 
narratione,’ for it was not the case 
in the declaration, but the want of a 
bill, that was the error. The defend- 
ant, therefore, in the original action 
should have concluded his plea thus: 
‘petit judicium si respondere compelli 


| debeat’ ”’). 


3. See supra § 209. 

4 U. S.—White v. Whitman, 29 F. 
Cas. No. 17,561, 1 Curt. 494. 

Ala.—Crawford vy. Slade, 9 Ala. 887, 
44 AmD 4638. 

Ill.— Buckles v. Harlan, 54 Ill. 361. 

Me.—Fahy v. Brannagan, 56 Me. 42. 

Mich.—Muir v. Kalamazoo Corset 
Co.,., 155. Mich. 624, 119 NW 1079. 

N. H.—Yelverton v. Conant, 18 N. 
H. 1238; Clark v. Brown, 6 N. H. 434. 

N. J.—Trenton Bank v. Wallace, 9 
JN gd ql FE PIE 

Tex. eyieden v. Kothman, (Civ. A.) 
73 SW 4 


W. Va.—Foley v. Ruley, 43 W. Va. 
513, 27 SE 268. 
PU Wit ag ta Vv. burns) ewjCee2bs 
Gompare Weil v. Guerin, 42 Oh. St. 
299 (answer in code state which was 


approved by the court). 


[a] Merely praying quashal, with- 
out praying judgment, is bad. Craw- 
ford v. Slade, 9 Ala. 887, 44 AmD 463; 
Hazzard v. Haskell, 27 Me. 549. 

[b] Whether defendant must fur-. 
ther answer is not a proper conclu-" 
sion. Foley v. Ruley, 438 W. Va. 513, 
27 SE 268. 

[ec] Concluding as in interpleader. 
—In an action against a fraternal in- 
surer, where plaintiffs, parents of a 
deceased member, sought recovery on 
the ground that the beneficiary named 
was not the adopted child of the mem- 
ber, insurer’s answer asserted its 
willingness to pay its obligations un- 
der the certificate, but that the bene- 
ficiary had filed a suit in another 
state, and that it did not know to 
whom to pay the benefit, and therefore 
prayed that the rights of the parties 
be determined, was in the nature of 
a bill of. interpleader, and did not 
plead the pendency of another suit. 
Royal Neighbors of America  v. 
Fletcher, (Tex. Civ. A.) 230 SW 476. 

5. White v. Whitman, 29 F. Cas. 
No. 17,561, 1 Curt. 494; Tllerbe v. 
Troy, 58 Ala. 143; Muir v. Kalama- ~ 
zoo Corset Co., 155 Mich. 624, 119 NW 
1079; Richardson v. Wells, 3 Tex. 
223; Rieden v. Kothman, (Tex. Civ. 
A.) 73 SW 425. 


[a] In New Jersey (1) the former 
rule was as stated in the text. Tren- 
ton Bank v. Wallace, 9 N. J. L. 83 


(plea that another action is pending 
in another state must be verified by 
an affidavit, or accompanied by a rec- 
ord of the proceedings in such action, 
under the seal of the court, and prop- 
erly authenticated). (2) By a later 
decision it is held that the plea being 
dilatory, the only affidavit necessary 
is that required by Practice Act § 115 
(Gen. St. [1895] p. 2552), stating that 
the facts alleged in the plea are true. 
Robert v. Moore, 62 N. J. L. 618, 43 A 


582. 
6. Buckles v. Harlan, 54 Ill. 361 
(where the plea began by praying 


judgment of the writ and declaration 
and ended with a prayer for judg- 
ment of the writ only and was held 
good on demurrer). 

v9 Mareh).verBurnssrli: ©) CacP. 
(Ont.) 334 (a plea in abatement of 
another action pending should pray 
judgment both of the writ and decla- 
ration, and where such a plea in its 
commencement prays judgment of the 
writ only and in its conclusion both 
of the writ and declaration, it was 
held bad for inconsistency). 

8 Knowles v. Rowell, 8 N. H. 542. 
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by him but simply offering to controvert that of- 
fered, a conclusion to the country 
such a plea has been held bad when it sets up new 
matter,!® in which case it should conclude with the 
statement “and this he the said defendant is ready to 


verify.”2+ 


[§ 216] d. Of Plea in Suspension. 
in suspension, like other dilatory pleas, may be plead- 
ed without a formal commencement,'? it should con- 
elude with the prayer that the action may remain 
without day until a specified act occurs.+* 
in Bar—(1) In General. 
While under the codes and practice acts it may be 
otherwise,!* at common law a perfect plea in bar 
should have a proper formal commencement and con- 


[§°217] e. Of Plea 


elusion.?? 
[§ 218] (2) Commencement. 


non.?® 


9. Boon v. Rahl, 1 Heisk, (Tenn.) } 


12. 

ee where plea is in bar see infra 
§ 219 

10. Waterman y. Holmes, 62 Vt. 


463, 20 A 729; Smith v. Chase, 39 Vt. 
895. Holden vy. Scanlin, 30 Vt. 177; 
Gray v. Flowers, 24 Vt. 533; Landon 
v. Roberts, 20 Vt. 286. Compare Wires 
v. Griswold, 26 Vt. 97. 

11. Humphrey v. Whitten, 17 Ala. 
30; Higgins v. Pence, 2 Ind. 566; 
Hooper v. Jellison, 22 Pick. (Mass.) 
250; Holden v. Scanlin, 30 Vt. 177; 
Durand v. Griswold, 26 Vt. 48. 

Rule where plea is in bar see infra 


§ 219. 
Stephen Pl. p. 394. 
See infra this note. 

[a] ‘Thus the plea of alien enemy 
prays that the action remain without 
day until the conclusion of a treaty 
of peace. Hutchinson vy. Brock, 11 
Mass. 119; Parkinson y. Wentworth, 
11 Mass. 26. 

14. See statutory provisions. See 
also supra § 204 text and note 37. 

15. See infra §§ 218, 

16. See Higgins v. Pence, 2 Ind. 
Bee Lord v. Brookfield, 37 N. J. L. 
Bo 


[a] The usual form was, ‘Says 
that the said [plaintiff] ought not to 
have or maintain his aforesaid action 
against him, the said [defendant], 
because he says,” ete. Stephen Pl. 
(8th Am. ed) p 395. 

17. See statutory provisions. 
also supra § 204 text and note 37. 

{a] In Florida it is held that, al- 
though the defense “actio non” 
been dispensed with by a rule of 
court, its use will not invalidate a 
plea in which it occurs. Stafford v. 
Anders, 8 Fla. 34. 

[b] In Texas there is no impropri- 
ety in commencing the plea: “And 
the said defendant, by his attorneys, 
comes, and for answer,” ete. Rich- 
ardson v. Wells, 3 Tex. 223, 224. 

{e] In England it was provided by 
the Rules Hilary Term 4 Wm. IV, rule 
9, that the use of an allegation of 
actionem non should not be neces- 
sary, and the Common Law Procedure 
Act (1852) § 66 is to the same effect. 

18. See statutory provisions and 
rules. See also supra § 204 text and 
note 37. 

[a] Rules Hilary Term 4 Wm. IV, 
rule 9 obviated the necessity of a 
prayer of judgment in a plea in bar, 
but the necessity of a formal conclu- 
sion where an estoppel was pleaded 
was excepted. 

19. U. S.—U.S. v. Girault, 11 How. 
22, 13 L. Ed. 587; Wilkinson v. Pome- 
bie 29 F. Cas. No. 17,674, 9 Blatchf. 
513. 

Ala.—Equitable Ace. Ins. Co. v. Os- 
born, 90° Ala. 201, 49 ‘S''869; 13 LRA 
267. 


See 


At common law the 
formal commencement of a plea in bar was actionem 
But the necessity of a formal commencement 


has: 
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is proper;® but 


[§§ 215-219 


is now generally obviated by the practice acts of the 
several jurisdictions.*? 

[§ 219] (38) Conclusion. 
by statute or rule,?® conclusions.or prayers for judg- 
ment are usually deemed necessary.*® 


Unless dispensed with 


To the country; or readiness to verify. All per- 


While a plea 


trial.2% 


fect formal pleas in bar at common law should con- 
clude either to the country”® or with a readiness to 
verify,?! as the nature of the plea may require. All 
pleas which tender issue should conclude to the coun- 
try, if they are to be tried by jury*? with other ap- 
propriate formula in ease of a different mode of 
On the other hand, all pleas which set up 
new affirmative matter should conclude with a verifi- 
eation,”?* which verification is a formula used in addi- 


tion to the formal conclusion or prayer for judgment, 


Conn.—Baily v. Smith, 1 Root 243. 


pris mente ge Vv. Nicola, 2831s -A: 
og pnd Grimes vy. Alsop, 7 Blackf. 


aa Kage ia: v. Shackleford, 4 Bibb. 


Md.—Burgess v. Lloyd, 7 Md. 178. 
Mass.—Wait v. Maxwell, 4 Pick. 


87. 
N. H.—Chamberlain v. Perkins, 51 
NID EL W336. 
in SE OP ae v. Bowers, 16 N. J. 
N. Y.—Service v. 


Johns. 91, 
Pa.—Wallace v. Taylor, 1 Phila. 74. 
R. I.—Brown v. Foster, 6 R. I. 564. 
sae C.—Wolfe v. Norris, 29 S. C. L. 
pp enn-—Overton v. Crabb, 4 Hayw. 


yop —Richardson v. Wells, 3 Tex. 
¥t—Joslyn v. Tracy, 19 Vt. 569. 
Va.) 466. 
Ww. Cer Paes Ro Cov vs 
Faulkner, 4 W. Va. 
Eng.—Johnson v. hice 10 Mod. 
211, 88 Reprint 689. 
9 bt geomeron Vi Tarnatteela Cees 
312 


[a] Petit judicium de narratione 
is the form of pleading in bar. John- 
son v. Altham, 10 Mod. 211, 88 Reprint 
697 (“demanding judgment of the 
declaration is understood to be de- 
manding judgment of the case in the 
declaration’’). 

Me See infra text and notes 22, 23, 

21. See 
26,28, 29. 

[a] An affidavit by defendants de- 
nying liability and that they were 
partners, not purporting in its com- 
mencement to be a plea and not con- 
cluding with a verification or to the 
contrary, is not a verified plea in bar 
under Pract. Act § 54. Christo v. Nic- 
ola, 188 Ill. A. 486. 

22. U. S.—uU.S. v. Girault, 11 How. 
2208, La, eds) 587%. 

Ill.—Dickman v. 


Heermance, 1 


ete., 


infra text and notes 24- 


Madison County 


Light, ete, Co., 304 Ill. 470, 136 NE 
790. . ; 

Ind.—Grimes vy. Alsop, 7 Blackf. 
269. 


Ky.—Boone v. Shackleford, 4 Bibb. 
67. 

Md.—Burgess v. Lloyd, 7 Md. 178. 

Mass.—Sampson v. Henry, 11 Pick. 
379; Wait v. Maxwell, 4 Pick. 87. 

N. J.—Dime Sav. Inst. v. American 
Surety: Co., 68 N. ‘J... 7440, 53 A 217; 
Stevens v. Bowers, 16 N. J. L. 16. 

Pa.—HEllis v. Imperial F. Ins. Co., 
9 Phila. 239; Wallace v. Taylor, 1 
Phila. 74. 

Roe C.—Wolfe v. Norris, 29 S. C. L. 


and usually precedes it.?® 
is required, the plea must be framed in such un- 
ambiguous terms as to render it clear that it con- 


| Crabb, 4 Hayw. (Tenn.) 109; 


And where a verification 


jjacnm .—Overton v. Crabb, 4 Hayw. 
Vt.—Keith v. Bradford, 39 Vt. 34. 
Eng.—Wilkes v. Hopkins, 6M. & 
G. 36, 46 ECL 36, 134 Reprint 798. 
[a] Thus (1) a plea which is a 
denial of a direct material averment 
in the declaration should conclude to 
the country. Wait v. Maxwell, 4 
Pick. (Mass.) 87; Star Brick Co. v. 
Ridsdale, 34 N. J. L. 428; Wolfe v. 
Norris, 29 S. C. L. 322; Overton v. 
1 Chitty 
Pl. (i6th Am. ed) p 583. (2) Buta 
plea that denies allegations not 
averred in the declaration cannot con- 
clude to the country. Conover v. Tin- 


651]; Keith v. Bradford, 39 Vt. 34. 
23. Eppes v. Smith, 4 Munf. (18 
Va.) 466 


Conn.—Baily v. Smith, 1 Root 
ee AR v. Nicola, 183 Ill. A. 


Ind.—Higgins v. Pence, 2 Ind. 566. 

Md.—Shafer vy. Stonebraker, 4 Gill 
& J. 345. 

N. H.—Chamberlain y. Perkins, 51 
N. H. 336. 

N. 7 Stay Brick Co. v. Ridsdale, 
34. Nev Ioae 4280 

N. Y.—McClure v. Erwin, 3 Cow. 
fhe Service v. Heermance, 1 Johns. 


R. I.—Elsbree v. Burt, 24 R. I. 322, 
oe A 60; Brown v. Foster, 6a 


56 

$. C.—Wolfe v. Norris, 29 S. Cc. L. 
322; Krog v. Rice, 28 S. C. L. 333. 

Tenn. —Boon v. Rahl, 1 Heisk. 12; 
Trabue v. Higden, 4 Coldw. 620. 

Vt.—Joslyn v Tracy, 19 Vt. 569. 

W. Va.—Baltimore, ete., R. Co. v. 
Faulkner, 4 W. Va. 180. 

Eng.—Fowler v. Rickerby, 2 M. & G. 
COO AO MNCL (34s kes Reprint 952; 
May v. Spencer, 7, Raym. 50, 83 Re- 
oe 28; 1 Chitty Pl. (16th ‘Am, ed) 
p ‘ 

[a] “Fully administered.”—Eppes 
v. Smith, 4 Munf. (18 Va.) 466. 

[b] “No such record.’’—(1) If the 
plea is to be proved by the record, 
the verification should read, “he is 
ready to verify by the writ or record.” 
Durand v. Griswold, 26 Vt. 48; Eppes 
v. Smith, 4 Munf. (18 Va.) 466. (2) 
A plea of nul tiel record properly con- 
cludes with a verification, and is 
properly replied to by a traverse of- 
fering to verify by the production of 
the record, as the court may order. 


Reed v. Waterbury Nat. Bank, 135 
eo 165 [aff 231 Tl. 246, 83 NE 
25. Day v. Savadge, Hob. 85, 80 


Reprint 235; Vere v. Smith, 2 Lev. 
5, 83 Reprint 426; West v. Sutton, i 
Salk. 2, 91 Reprint 2; May v. Spencer, 
WING Raym. 50, 83 Reprint 28. 

[a] Proper form.—“And this he 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 219-221] 


cludes with a verification, and not with a tender of 
an issue to the country.?® If, however, the new mat- 
ter set up is purely negative, and in effect but de- 
nies a material allegation of the declaration, the con- 
clusion should be to the country,?? although it has 
been held that a special plea of non est factum should 
conclude with a verification.2® New affirmative mat- 
ter consisting of inducement merely will not require 
a verification ;?° and the special traverse is of this na- 
ture, affirmative matter being set up in what is ealled 
the inducement, and the absque hoe turning this de- 
fense which is affirmative in form into a denial,®°® 
and hence should conelude to the country ;*#! but this 
conclusion does not preclude plaintiff from pleading 
over to the inducement when the traverse is imma- 
terial.*? 

Matter arising after action commenced. A plea 


of matter of defense arising after the commencement 


of the action must conclude with a prayer as to the 
further maintenance of the action,?? but there is 
contrary authority.*4 

[§ 220] 4. Subject Matter*—a. In General. A plea 
or answer must consist of allegations®® or denials*® 
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conclusions.?8 A plea or answer to the merits must 
either traverse or confess and avoid the matter of 
the action declared on.*° As a general rule all facts 
essential to be proved to sustain a plea must be al- 
leged in the pleading;*° but facts neither in denial 
nor in confession and ‘avoidance cannot be alleged.*? 
The plea or answer must set up matters not apparent 
from the declaration or complaint,*? but it is not nec- 
essary to reallege the facts stated in the complaint.** 
Nor is it necessary to anticipate matters not set out 
by plaintiff in his pleadings ;*4* and where no affirma- 
tive relief is sought, he need only meet plaintiff’s 
charges.*® A defendant cannot, by his pleading, 
confer rights upon plaintiff which did not exist at 
the commencement of the action and which would 
enable plaintiff to recover upon a cause of action dif- 
ferent from that alleged in the complaint.4® A bad 
answer will not constitute a defense to an action no 
matter how well the facts alleged therein are 
proved.** Nor will facts which do not constitute 
a defense be effective as such merely because they 
are alleged in a good answer.*® 

[§ 221] b. Certainty. General rules as to certain- 


of facts, and not of matters of law®? or argument or 


the said defendant is ready to verify, 
wherefore he prays judgment if the 


said plaintiff ought . to have 
or maintain his aforesaid action 
thereof against him.” 1 Chitty Pl. 


(16th Am. ed) p 574. 
26. Elmes v. McKenzie, 5 Ala. 617. 
27. U. S.—Tucker v. ‘Lee, 24 ¥F. 
Cas. Nor 14,221, 3° Cranch:C C. 684. 
N. J.—Everett v. Bartlett, 20 N. J. 
Lonel lye 
P Poca coientt v. Freeman, 9 Phila. 


Vt.—Sherwin v. Bliss, 4 Vt. 96. 

Ont.—Cameron y. Tarratt, 1 U. C. 
Q. B. 312. But see Cook v. Mair, 3 
U. C. Q. B. 478 (where it was said 
that a plea of this nature, setting up 
new matter amounting to a denial, 
may conclude with a verification). 

[a] Plea of performance has been 
held to be a plea of this nature. Sher- 
win v. Bliss, 4 Vt. 96. But see Krog 
v. Rice, 28 S. C..L. 333, 338 (“In cove- 
nant, there is no general traverse. 
All the pleas are special. The plea of 
performance should have concluded 
with a verification, and the plaintiff 
should have replied, and assigned spe- 
vific breaches’’). 

[b]: In Tllinois a plea of no de- 
mand for possession before action, un- 
der Ejectment Act § 22, need not con- 
clude with a verification, but, if it 
should have either conclusion, it 
should be to the country. Dickman v. 
Madison County Light, etc., Co., 304 
Tll. 470, 136 NE 790. 

28. Contee v. Garner, 6 F. Cas. No. 
3,139, 2, Cranch,C. C. 162; Equitable 
Acc. Ins. Co. v. Osborn, 90 Ala. 201, 
9S 869, 18 LRA 267. 

29. Sampson Vi eeleniny, esl, weil, 
(Mass.) 379. 

30. See infra § 326. 

31. Dowding v. Eastwood, 4 U. C. 
Q. B: (Ont.) 217; Annis v. Corbett, 1 
(Gia ORO SEY (Ont), 303; Stratlhy v. 
Crooks: UC. Q..B (Ont.) 44, 

[a] Under the early common-law 
practice, this traverse concluded with 
a verification. See Perry Comm. 


Pl. p 255; Stephen Pl. pp 181, 182. 
32. Annis v. Corbett, 1 U. Cc. Q: B. 
(Ont.) 303. 


33. Pickering v. Pickering, 19 N. 


'34. “McKenzie v. Kittridge, 24 U. C. 
CrP. - COnt.), 145. : 

35. See supra §§ 198, 199; and in- 
fra §§ 262 et seq, 314 et seq, 355 et 
seq. 

36. See supra § 197 et seq; 
fra §§ 315 et seq, 328 et seq. 


and in- 


ty#® apply.®° 


37. Demurrer see infra § 452. 

38. See infra, §§ 222, 315, 328. 

39. See infra § 222. 

[a] Noncompliance with rule.— 
An instrument designated an answer 
which admitted all of the allegations 
of the complaint, and prayed for the 
relief therein prayed, is unauthorized. 
Eysaman v. Nelson, 79 Misc. 304, 140 
NYS 183 [aff 165 App. Div. 950 mem, 
150 NYS 1085 mem]. 


40. U. S.—Fosgate vs Nocatee 
Hruig. Co. 3. K.5 (20) 5606) fait 125 B. 
(2d) 250]. 


Ariz.—Arizona Min., ete. Co. v. 
Benton, 12-Ariz. 373, 100 P 952. 

Fla.—Sovereign Camp W. pe v. Mc- 
Donald, 76 Fla. "599, 80 S 56 

Ky.—Duff v. Duff, 187 iy. 237, 218 
SW_ 1008. 
ee ae vy. Eakins, 26 Mich. 


Miss.—Gulfport First Nat. Bank vy. 
Adams, 122 Miss. 279, 85 S 308. 


N. M.—Palmer v. Farmington, 25 
N. M.'145,,179 P 227. 

Tex.—Western Union Tel. Co. v. 
Harris, 105 Tex. 320, 148 SW 284 [aff 
(Civ. A.).132 SW 876]. 

er ae Ea v. Jones, 84 Vt. 49, 
UE. 945, 

{a]. Under the codes (1) facts con- 
stituting ground of defense must be 
stated. Palmer v. Farmington, 25 
Nv M: 145!,179 P2277. (vhs: facts 
from which the law draws the con- 
clusions of nonliability must be plead- 
ed. Musser v. Adler, 86 Mo. 445. 

41. Responsiveness see infra § 222. 

42. See supra § 196. 

43. Schattman v. Maze Realty Co., 
150 ‘App. Div..559;.135' NYS 47. 

44. Kenny v. Christianson, 200 Cal. 
ATO 253 5 P ilo, 50 SAR 1297; Duff 
v. Duff, 187 Ky. 737, 218 SW 1008. 

45. Duff v. Duff, supra. 

[a] Thus, in an action for can- 
cellation of a contract, defendant 
need not plead facts showing compli- 
ance with the contract other than are 
necessary to meet the breach alleged 
by plaintiff. Duff v. Duff, 187 Ky. 237, 
218 SW 1008. 

46. Toplitz v. Bauer, 26 App. Div. 
125, 49 NYS 840. 

47. Indiana, etc., 
130 Ind. 368, 30 NE 517; Allyn v. Al- 
lyn, 108 Ind. 327, 9 NE 279; Webster 
v. Independent Constr. Co., 80 Ind. A. 
499, 139 NE 150. 

48. Webster v. 
Constr. Co., supra. 

49. See supra §§ 90, 91. 


*By GILBERT G. FINLEY (§§ 220-221). 


R. Co. v. Larrew, 


Independent 


Thus the statement of defense should 


50. U. S.—Dempster v. Cochran, 
174 Fed. 587, 98 CCA 438; Mower v. 
Burdick, 17 F. Cas. No. 9,890, 4 Mc- 
Lean 7. 

Pier rg ies v. Ferguson, 58 Ala. 
gaginia Ledeen v. Schwartz, 22 Cal. 

Colo.—Bieser v. Stoddard, 73 Colo. 
554, 216 P 707. 

Conn.—Miller v. Cross, 73 Conn. 
538, 48 A 213. 

Ga.—Gaynor v. Travelers’ Ins. Co., 
12 Ga. A. 601, 77 NE 1072. 

Ida.—Norris v. Glenn, 1 Ida. 590. 

Il].—Cobb v. Heron, 180 Ill. 49, 54 
NE 189; Dunlap v. Turner, 64 Ill. 47. 

Ind.—Moore-Mansfield Constr. Co. 
v. Marion, etc., Tract. Co., 52 Ind. A. 
548, 101 NE 15. 

112 


Iowa.—Robinson | y. 
Iowa 173, 83 NW 900. 

Ky.—Bickel Co. v. Wright, 180 Ky. 
181, 202 SW 672; Oldham v. Mt. Ster- 
ling Impr.:Co., 103) Ky. 529, 45°Sw 
779, 20 Ky 207. 

97 ee Wade v. Newton, 14 La. Ann. 
(ee oe een v. Mosely, 22 Me. 

Md.—Eastern Adv. Co. v. McGraw, 
89 Md. 72, 42 A 928. 

Mich. —Heyman v. Covell, 36 Mich. 
ee Thompson v. Bowers, 1 Doug. 

Mo.—Boles v. Bennington, 136 Mo. 
522, 38 SW 306. 

Mont.—Burke v. Inter State Sav., 
ete., Assoc., 25 Mont. 315, 64 P 879, 
87 AmSR 416. 

N. J: Birch’ veins) 71 Ne eka 
SO 20/59 MA dl eiSalt hake iCity aNate 
Bank vy. Hendrickson, 40 ANG Sebi 
se cts v. Shelp, SENDAI 125. 

N. Y.—Burnside v. Matthews, 54 

ays 


Larson, 


ING AYA 7S Kelly ven Mullany 22 Nee 
Super. 225: Shepard v. Merrill, 13 
Johns. 475. 


N. C.—Moseley v. Hunter, 25 N.°C. 


43 

Oh. —MecClintock v. Inskip, 13 Oh. 
21; Cincinnati, etc., R. Co. v. Ward, 5 
Oh. Dec. (Reprint) Si 3) AmLRee 
372; Inter State Vaccine Co. v. Red- 
man, 20 OhNPNS 17. 

Pa.—Burn vy. Joseph Flaherty Co., 
278 Pa. 579, 123 A 496; Appleton v. 
Donaldson, 3 Pa. 381. 

Tex.—Noel v. Denman, 76 Tex. 306, 
13 SW 318. 

Vt.—Kenney v. Howard, i Whe Si (i 
31 A 850. 
enor} .—Meeker v. Wren, 1 “Wash. 108. 


190 [49 C.J.] 


be sufficient in substance and should be set forth by 
positive averments in such a way as to be fully un- 
derstood by the opposite party and by the court,°*? 
so certain and specific that, if admitted, the court 
It should contain a 
suceinet statement of the facts relied on in bar,°* not 
leaving them to be deduced by argument and infer- 
The plea or answer should not be evasive,°® 
or hypothetical.*8 
An answer which neither admits nor denies the al- 
legations of plaintiff’s pleading is in effect a refusal 
However, if the general scope 
of the plea or answer shows a defense, although im- 
perfectly alleged, the failure to state it with tech- 
nical accuracy or precision is not fatal.®° 


could give judgment upon it.®? 


ence.° 


ambiguous,°® argumentative,°* 


to answer at all.5° 


PLEADING 


ply. 62 


General | complaint.®? 


rules as to the inconsistency and repugnancy®! ap- 


W. Va.—Quarrier v. Peabody Ins. 
Co., 10 W. Va. 507, 27 AmR 582. 
Pos A ae hs Vv. Colton. 1) Pann! 
ay 
eve B.—Ladds.v. Vernon, 14 N. B. 
Ont. —Monaghan v. Hays, 4 U. C. C. 
P..1; Jones v. Hamilton, 3 U. Cy.@. 
B. 170. 
Que.—Jones v. Montreal, 8 Que. Pr; 


[al Where a pleading states facts 
sufficient to show a defense, the 
pleading is not demurrable because it 
does not state the legal effect of the 
facts alleged. Hemmingway Vv. 
Poucher, 98 N. Y..281. 

51. See supra § 90. 

[a] Thus (1) a plea, which sets 
out the consideration of the contract 
Sued on but does not aver wherein 
there was a failure of consideration, 
is insufficient. Mead vy. Hughes, 15 
Ala. 141, 50 AmD 123. (2) A plea, 
which alleges the irregularity of the 
notice of action without saying in 
what it consists, is irregular. Jones 
v. Montreal, 8 Que. Pr. 23. 

[b] Answer should be so drafted 
as to disclose readily to the court 
what the issues are. International R. 
Con: Fag iie 204 App. Div. 67, 197 
NYS 3 

[e] ie is sufficient that the an- 
Swer without ambiguity or evasion 
responds to, and denies, the asser- 
tions of the petition. Com. v. Mead- 
ville “Del Cos -18 “Pa... Dist... 331: 

{[d] Same precision is required as 
in complaint. Meeker v. Wren, 1 
Wash. T. 73. 

52. Thompson v. Munger, 15 Tex. 
523, 65 AmD 176. 

53. Pace v. Louisville, etc., R. Co., 
166 Ala. 519, 52 S 52; Maas v. Malev- 
insky, 197 App. Div. 99, 188 NYS 532; 
Roeder v. Brown, 1 Wash. T, 112. 

54. Thompson vy. Munger, 15 Tex. 
eats 65 AmD 176... See also supra § 


55. U. S.—Dempster v. Cochran, 
174 Fed. 587, 98 CCA 433. 

Ala.—Western R. Co. v. Hart, 160 
Ala. 599, 49 S371; Berry v. Ferguson, 
58 Ala. 314. 

Cal.—Levinson v. Schwartz, 22 Cal. 
229. 

Fla.—Sewell v. Huffstetler, 83 Fla. 
629, 93 S 162. 

Ga. 7 A 
12.Ga. A. 601, 77 SE 1072; Thomas v. 
Siesel, 2 Ga. A. 663, 58 SEH 1131. 

Ida.—Norris v. Glenn, 1 Ida. 590. 

Ky.—Hayley v. Kiernan, 6 Ky. Op. 
193; McBean v. Richey, 5 Ky. Op. 146. 

N. Yi—Straus y. American Publish- 
oe Assoc., 96 App. Div. 315, 89 NYS 
7 

Pa.—South Hills aust Co. v. Bak- 
er, 278 Pa. 481, 123 A 464. 

‘Ont.—Jones vy. Hamilton, 3 U. C. Q. 
1S Bee l7ANy 

[a] An “evasive answer” consists 
in refusing either to admit or deny a 
matter as to which the pleader is 
necessarily presumed to have knowl- 


edge. Gaynor v. Travelers’ Ins. Co., 
12 Ga,A. 601, 77. Sm 1072. 

[b] Answer held evasive which 
admits that work was done, but al- 
leges that defendant is unable to say 
what work or how much. Hayley v. 
Kiernan, 6 Ky. Op. 193. 

56,7 “Millerjiv. Cross,.73- Conn 538, 
48 A 213;. Thomas v. Siesel, 2 Ga. A. 
663, 58 SEH 1131; Prentiss v. Press, 
63 Ill. A. 430. 

57. U. S.—Pendleton County v. 
Amy; 23, Wall. ¢29 7). .2.0. bib ced) « bos 
Sovereign Bank of Canada y. Stanley, 
176 Fed. 743. 

Ala.—Rake v. Pope, 7 Ala. 161; 
Mauldin v. Mobile Branch Bank, 2 
fe? 502; Manning y. Norwood, 1 Ala. 

Ark,—Lawson y. State, 9 Ark. 9. 

Del.—Dixie Guano Co. v. Alpha 
Process Co., 28 Del. 277, 92 A 1003; 
State v. Lewis, 28 Del. 213, 91 A 993. 

Fla.—Sewell v. Huffstetler, 83 Fla. 
629, 98 S 162; Hubbard vy. Anderson, 
50 Fla. 219, 39 S 107. 

Ill.—Wadhams vy. Swan, 109 Ill. 46; 
Strader v. Snyder, 67 Ill. 404; Spahr 
v. Tartt, 23-Ill. A. 420. 

Md.—Eastern Ady. Co. v. McGraw, 
89 Md. 72, 42 A 923; Mitchell v. Wil- 
liamson, 6 Md. 210. 

Mass.—Gardner v. Webber, 17 Pick. 
407; Thayer v. Brewer, 15 Pick. 217. 
. Miss. -—Moore v. Mickell, 1 Miss. 


N. H.—Quimby v. Melvin, 28 N. H. 


250. 
N. J. Salt Lake City Nat. Bank v. 
Hendrickson, 40 N. J. L. 52. 
N. M.—Conklin v. Cunningham, ZN; 
M. 445, 38 P 170. 

N. Y.—Fidler v. Delavan, 20 Wend. 
57; Griswold v. National Ins. Co,, 
3 Cow, 96. 

Oh.—Cincinnati, ete, R. Co, v. 
Ward, 5 Oh. Dec. (Reprint) soul 
AmLRece 372. 

Pa.—Fox Ys Colonial Trust Co., 230 
Pay Oy co east LOS 

Wits —-Alexander v. School Dist. No. 
6, 62 Vt. 2738, 19 A 995; Walker v. 
Wooster, 61 Vt. 403, 17 A 792; IKkim- 
ball v. Boston, etc., R. Col, bb ait. <9 5 
Blood v. Adams, 38 Vt. , 

W. Va American Button-Hole 
Overseaming Sewing Mach. Co. v. 
Burlack, 35 W. Va. 647, 14 SE 319. 

Eng.—Lyall v. Higgins, 4 Q. B. 528, 
45 ECL 528, 114 Reprint 997; Hay- 
selden v. Staft, 5 A. & B, 253) 31 ECL 
562, 11 Reprint 1124; Morgan Vi 
Pebrer, 3 Bing.-N.. Cas. 457,°32. BCL 
215, 132 Reprint 486; Clements v. 
Flight, 16 M. & W. 42, 153 Reprint 
1090; Sutherland v. Pratt, 1i M. & 
W. 296, 152 Reprint 815. 

Man.—Vulcan Iron Works v. Win- 
nipeg Lodge No. 122, I. A. M., etc., 
16 Man. 207, 4 WestLR 313. 
ee B.—Bennett v. Cody, 35 N. B. 


Ont.—Harris v. Fraser, 12 U. C. Q. 
B. 402; McCulloch v. Jarvis, 8 U. C. 
Qe Ole 

58. Wanner v. Emanuel’s Church, 


[§§ 221-222 


Particulars of a foreign law need not be set out in 
a plea that according to the law of the foreign ju- 
risdiction the pleader is not liable.°* 

Reference to another pleading should not be nec- 
essary in order to disclose the defense;°* the an- 
swer should be complete in itself and require neither 
amplification nor patching from the complaint.°®° 

Failure to comply with condition precedent. 
fendant must aver definitely and specifically what 
conditions precedent plaintiff has not complied 
with®® and which are made the subject of contest.°7 

[§ 222] c. Responsiveness.*® 
must respond to the allegations of the declaration or 
It is insufficient if it does not substan- 


De- 


A plea or answer 


174 Pa. 466, 34 A 188. 

59. Cloutier v. Devereaux, 100 Vt. 
187, 136 A 28. See also infra § 222 
(responsiveness). 

60. McCaskey Register Co. v. 
Bradshaw, 174 N. C. 414, 93 SH 898; 
and cases infra this note. 

[a] Formal irregularities.—Stew- 
art v. Hargrove, 23 Ala. 429; Espi- 
nosa v. Gregory, 40 Cal. 58; Bryan v. 
Gurr, 27 Ga. 378; Bradley v. Bar- 
pour, 65> Tl. 431; Porter v. Kimball, 
1 Mich. 239; Dovan v. Dinsmore, 33 
Barb. (N. Y.) 86, 20 HowPr 503; Fry 
v. Bennett, 7 N. Y. Super. 54, CodeRep 
NS 54; Voight Brewery Co. v. Orth, 
5 Ont. L. 443. . 

[b] Clerical errors.—Briggs  v. 
Mason, 31 Vt. 433. See generally su- 
pra § 101. 

61. See supra § 92. 

62; .Smithiav..-Coe, ) 170. (Ne tove ehoas 
63 NE 57; and cases infra this note. 

{a] Thus (1) the facts shown ina 
single plea or defense should be con- 
sistent, and where they mutually nul- 
lify each other, the pleading is bad. 
Ansley v. Piedmont Bank, 113 Ala. 
467, 21 S 59, 59 AmSR 122; Bieser v.: 
Stoddard, 73). Colo. .554;,, 216 obs (Ome? 
Peo. v. Lothrop, 3 Colo. 428; Brown- 
ing v. Terwilliger, 144 App. Div. 516, 
129 NYS 431; Haas vy. Selig, 27 Misc. 
504, 58 NYS 328; McGrath v. Pitkin, 
26 Misc., 862, 56 NYS 398; Freeman 
V.. prank,” £0). ADDPE VGN: LY) anor 
Means v. Robinson, 7 Tex. 502; Wise- 
man v. Collins, (Tex. Civ. A.) 242 SW 
1091. (2) Plea, alleging that defend- 
ant was ousted by plaintiff’s failure 
to supply steam and heat, and his il- 
legal act in leasing vaults to which 
he had only a revocable license, and 
that he was dispossessed in summary 
proceedings for failure to pay rent, 
is bad. Browning v. Terwilliger, 144 
App. Div. 516, 129 NYS 431. (3) Plea 
alleging failure of consideration and. 
want of consideration is bad. Wise- 
man vy. Collins, supra. 

Demurrer because of repugnancy 
see infra § 509. 

Pleading inconsistent defenses see 
infra §§ 254-256. 

63. Woroszuk vy. Canadian Pac. R. 
Cory S. Ques Pr 24: 

64 Baylis v. Stimson, 110 N. Y. 
621 mem, 17 NE 144, 2 Silv. A. 70; 
Lockwood v. Nash, 18 C. B. 536, 86 
FY toot 536, 139 Reprint 1479 (replica- 
ion 

Aider of insufficient pie ey refer- 
ence to others see infra § 2 

65. Baylis v. Stimson, ato IN ye 
621 mem, 17 NE 144, 2 Silv. A. 70. 

66. Sovereign Camp, W. W. v. Mc- 
Donald, 76 Fla. 599, 80 S 566. 

67. Sovereign Camp, W. W. v. Mc- 
Donald, supra. 

68. poner in admiralty see Ad- 
miralty § 19 

Answer He equity see Equity § 546. 

Irresponsiveness in mandamus re- 
turn see Mandamus § 612 

69. U. S.—La Tourette v. Burton, 
1 Wall. 43 sghU plas JOG. UO OO se ise Wie Gi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


: 


§ 222) 


tially answer the whole charge as laid in the decla- 


PLEADING 


ration or complaint or so much of it as it purports 


rauit; 11 How. °22, 18. ‘ed= 587; 
Fletcher v. Peck, 6 Cranch Silo tL. 
ed. 162; The Teaser, 188 Fed. T21; 
Hamburg- American Packet Comms 
Rich, 159 Fed. 667, 86 CCA 535 [aff 
154 Fed. 1006 mem]; Barrows v. Car- 
penter, 2 F. Cas. No. 1,058, 1 Cliff. 204. 

Ala.—Davis v. Dawkins, 209 Ala. 
45, 95 S 188; Sloss-Sheffield Steel, 
ete., Co. v. Smith, 185 Ala. 607, 64 
S 3387; Nesbitt v. McGehee, 26 Ala. 
748; Edmondson v. Montague, 14 Ala. 
370; Stone v. Gover, 1 Ala. 287. 

Alaska.—National Independent 
Fisheries Co. v. Juneau Cold Storage 
Co., 6 Alaska 44. 


Ariz.—Fairfield v. W. J. Corbett 
Peete Con 25. APizg Loos 25) a 
path Cassady v. Clarke, 7 Ark. 

Cal.— Wolff _v. Wolff, 102 Cal. 433, 
Mee SA A Sa fe ee Wheeler v. West, 78 
Cal. 95, 20 P 


Colo. euell V. Burlingame, 11 Colo. 
164 17. P-°509: 

Conn.—Pratt  v.- 
Conn 27. 

Del.—State v. Houston, 1 Del. 230. 

Fla.—Key v. Moore, 78 Fla. 205, 82 
S 810; Charles v. Young, 74 Fla. 298, 
76 S 869; Williams v. Peninsular 
Grocery Co., 73 Fla. 937, 75 S 517. 

Ga.—Wilder v. Wilder, 138 Ga. 573, 
75 SE 654. 

Tll.—McLean County Schools Trus- 
tees Tp. No. 23 v. Cowden, 240 Ill. 39, 


Humphrey, 22 


a ae 285; Harlow v. Boswell, 15 
-- Ind.—Picken v. Whisler, 31 Ind. 
402; Wilson v. Evansville, etc, R. 


Co., 9 Ind. 510; Smith v. Moore, 1 Ind. 
228; Mahan v. Sherman, 8 Blackf. 63; 
Smith v. Moore, Smith 154; Craig v. 
Norwood, 61 Ind. A. 104, 108 NE 395; 
Shick v. Citizens’ Enterprise Co., 15 
Ind. A. 329, 44 NE 48, 57 AmSR 230. 

Iowa.—Amsden v. Dubuque, etc., R. 
Co., 13 Towa 132. 

Kan.—Farmers, etc., State Bank v. 
Goe, 110 Kan. 65, 202 BR 835; Brown v. 
J. I. Case Plow Works, 9 Kan. A. 685, 
59 P 601. 

Ky.—Fowler v. Com., 1 Dana 358; 
Fitzhugh v. Croghan, 2 J. J. Marsh. 
429, 19 AmD 139. 

La.—Wade v. Newton, 14 La. Ann. 
271 (recognizing rule). 


Me.—Biddleford Sav. Bank v. 
Mosher, 79 Me. 242, 9 A 614. ‘ 
Md.—Merryman v. Wheeler, 130 


Md. 566, 101 A 551; Baltimore, etc., 
Co. v. Dever, 112 Md. 296, 75 A 352, 
20 LRANS 712, 21 AnnCas 169; Kun- 
Kel v. Fitzhugh, 22 Md. 567; Keefer 
v. Zimmerman, 22 Md. 274; McNeal 
v. Glenn, 4 Md. 87; Ringgold v. Ring- 
gold, 1 Harr. & G. 11, 18 AmD 250. 
Mass.—Armstrong v. Crocker, 10 
wie 269; Clifford v. Cony, 1 Mass. 
5 


Mich.—Pew v. Yoare, 12 Mich. 16. 
Peg ape v. Curran, 1 Minn. 

Miss.—Fox v. Smith, 39 Miss. 350. 

Mo.—Aull v. Missouri Pac. R. Co., 
136 Mo. A. 291, 116 SW 1122. 

Mont. —Heseatt v. Stewart, 5 Mont. 
107, 2 P 32 

Nebr. Basle yey ova First Nat. Bank v. 
Stoll, 57 Nebr. 758, 78 NW 254. 

N. H.—Barker vy. Remick, 43 N. H. 


235. 

N. J.—Mayer v. Roche, 76 N. J. L. 
433, 69 A 246; Newark v. New Jer- 
sey Asphalt Co., 68N.. J: Ls 458, 53 
A 294; Lord v. Brookfield, 37 N. J. L. 
552; Pace v. Bartles, 45° N. J. Hq. 
Sh NA 638. 

N. M.—Conklin v. Cunningham, 7 N. 
M. iis 388 P 170 (recognizing rule). 

N. Y.—Straus v. American Publish- 
ers’ Assoc., 96 App. Div. 315, 89 NYS 
172; Janes v. Saunders, 19 App. Div. 
538, 46 NYS 574; Ogdensburg v. Love- 
joy, 2 Thomps. & C. 88 [aff 58 N. Y. 
662 mem]; Van Vechten v. Cowell, 1 
Hill 203; 


66; Leaycraft v. Dempsey, 15 Wend. 
838; Griswold v. National Ins. Co., 3 
Cow. 96; Macomb y. Thompson, 14 
Johns. 207; Phillips v. Provost, 4 
Johns. Ch. 205. 

N. C.—Russ v. Gulick, 64 N. C. 301; 
Whitehead v. Clinch, 3 N. C. 278. 

Oh.—Corn Products Refining Co. v. 
Roser Runkle Co., 10 OhNPNS 596. 

Or.—Loveland v. Warner, 103 Or. 
638, 204 P 622, 206 P 298. 

Pa.—Artzeronian v. Demtriades, 
216. Pa” 303, 120 "A 143°) “Ashman, vs 
Weigley, 148 Pa. 61, 23 A 897; Flem- 
ing’s Hist., 14 Pa. Dist.-'346; ‘Altick 
Vv. Pennsylvania Bi COnao LancBar 62. 

Porto Rico.—Del Rosario v. Rosaly, 
27 Porto Rico 98. 

R. I.—Di Iorio v. Di Brasio, 21 R. 
£1208, 42> A 4174; American Bldg. 
Loan, ’etc., Couns Booth, Oe tetven bs) bo O, 
24 A 779. 

S. C.—Wolfe v. Norris, 29 S. C. L. 
322; Krog v. Rice, 28 S. Gams! 

Tenn. —McGhee v. Smith, 6 Heisk. 
315. See Byrd v. Shelley, 2 Tenn. 
Cas. 33 (recognizing rule). 

Tex.—Insurance Co. of Pennsyl- 
vania v. Couch, (Civ. A.) 290 SW 274. 

Vt.—Keith v. Bradford, 39 Vt. 34. 
See Alexander v. School Dist. No. 6, 
62. Vt. 278, 19 A 995 (recognizing 
rule). 

Va.—Porter v. Young, 85 Va. 49, 6 
SE 803; Maggort v. Hansbarger, 8 
Leigh (35 Va.) 532. 

Wash.—Distler v. Dabney, 7 Wash. 
431, 35 P 138,1119- 

W. Va.—State v. Hays, 30 W. Va. 
NES Ebi TW AYR 

Wis.—Webber v. Roddis, 22 Wis. 61. 

Eng.—Perry v. Fisher, 6 Hast 549, 
102 Reprint 1398; Kinder v. Paris, 2 
H. Bl. 561, 126 Reprint 703; Major 
v. Arnott, 2 Jur. N. S.. 387; Skinner 
v. Rebow, Str. 919, 93 Reprint 941. 

N. B.—Lovitt v. Snowball, 32 N. B. 
217; Hanington v. Bostwick, 31 N. B. 
621: Nevius v. Schofield, 18 N. B. 
435. 


N. S.—McMarsters v. Graham, 3 N. 
Pea Hadly v. Sherman, 3 N. S. 

Ont.—Burrows v. De Blaquiere, 34 
U.-C. Q@. B. 498; McGiverin:yv: ‘Turn- 
bull, 32: U. C. Q. B. 407; Upper Cana- 
da Trust, etc., Co. v. Covert, 30 U.:C. 
Q. B. 239;.. Doan v.. Richardson, 13 
Ue, O28: b27- 

Sask.—Woodside v. Grand, 7 Sask. 
Meese” 30 WestLR 77, 7 WestWkly 

N. W. Terr.—King v. Anderson, 15 
CanLTOccNotes 203. 

“Plaintiff always has the right to 
elect the field of action and the de- 
fendant must defend therein without 
being allowed to elect a different 
field at his pleasure.” Del Rosario v. 
Rosaly, 27 Porto Rico 98, 108. 

70. U. S.—Alexander v. Bryan, 110 
nae. 414,74), SCt 107,28. 1) eds. 195; 
Cook v. Tribune Assoc., 6 F. Cas. No. 
8,165,.5 Blatchf, 352; Curtis v. Cen- 
tral R 
on 401; Peyatte v. Hnglish, 10, Ke 
Cas. No. 11,054a, Hempst. 24; Smith 
v. Ely, 22 FE. Cas. No. 13,043, 5 Mc- 
Lean 76. 

Ala.—Davis v. Dawkins, 209 Ala. 
45, 95 S 188; Friddle v. Braun, 180 
Ala. 556, 61.8 59; U.S. Fidelity, etc., 
Co. v. Damskibsaktieselskabet Habil, 
138 Ala. 348, 35 So. 344; McDougald 
vy. Dawson, 30 Ala. 553. 

Ark.—McFarland v. State Bank, 4 
Ark. 44, 37 AmD 761; Wooster v. 
Clarke, "9 Ark, 101. 

Colo.—Gargan v. School Dist. No. 
15,4 Colo. 53; Jenness v. Black Hawk, 
2 Colo. 578; Haves v. New York Gold 
Min. Co., 2 Colo. 273; Anderson v. 
Sloan, 1 Colo. 484. 

AC gk .—Pratt v. Humphrey, 22 Conn. 


7 
Del.—State v. Houston, 1 Del. 230. 
- Fla.—Key v. Moore, 78 Fla. 205, 84% 


Traver vy. Halsted, 23 Wend.| S 810. 


‘Gaw, 124 Md. 643, 93 A 222; 


Co., 6 F. Cas. No, 3,501, 6 Mc-,; 
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to answer;7° but it is sufficient if it substantially 


Ga.—Wilder v. Wilder, 138 Ga. 573, 
75 SE 654; Thomas v. Siesel, 2 Ga. 
A. 6638, 58 SE 1131. 

Ill.—McLean County Schools Trus- 
tees Tp. 23 v. Cowden, 240 Ill. 39, 88 
NE 285 [aff 143 Ill. A. 241]; Finch 
v. Galigher, 181 Ill. 625, 54 NE 611; 


Gradle v. Hoffman, 105 Ill. 147; Da- 
vis v. Burton, 4 Ill. 41, 36 AmD 511. 
Ind.—Shook v. State, 6 Ind. 113; 


Craig v. Norwood, 61 Ind. A. 104, 
108 NE 395. 

Iowa.—Amsden v. 
R. Co.; 13 Iowa 132. 

Ky.—Hanna v. McKenzie, 5 B. Mon. 
314, 438 AmD 122; Fowler .v.5 Com., 
1 Dana 358; Anderson v. Barry, 2 J. 
J. Marsh. 265; Gist v. Steele, 1 Bibb. 
571. 

Me.—Dunn v. Hill, 68 Me. 174; Mil- 
ler v. Moses, 56 Me. 128; Bailey v. 
Rogers, 1 Me. 186. 

Md.—Conowingo Land Co. v. Mc- 
Smith 
v. Woman’s Medical College, 110 Md. 
441, 72 A 1107; Robey v. State, 94 
Ma. 61, 50 A 411, 89 AmSR 405; Jen- 
kins v. Hay, 28 Md. 547. 

Mass.—Tinney v. Ashley, 15 Pick. 
546, 26 AmD 620. 

Miss.—Butler v. Alcus, 51 Miss. 47; 
Baggett v. Beard, 43 -Miss. 120; 
Marshal v. Hamilton, 41. Miss. 229; 
Fox v. Smith, 39 Miss. 350; Thomp- 
son v. Means, 19 Miss. 604; 
nuel v. Laughlin, 11 Miss. 342; Bar- 
field v. Kearney, 1 Miss. 504. 
Pe Digaees a4 v. Reynolds, 3 Mo. 

N. H.—Tappan v. Heath, 16 N. H. 
34; Barrett v. Barron, 13 N. H. 150. 

N. J.—Newark v. New Jersey As- 
phalt Co., 68 N. J. L. 458, 53 A 294; 
Hart v. Boyle, 602 Nin Je, La. 320, 38 A 
801; Newark v. Stout, 52 N. J. L. 35, 
18 A 943; English v. Jersey City, 42 
bias Pal Ped Op, 275: Hudson vy. Winslow Tp: 9 
SAN sais 444; Elizabeth State Bank 
v. Chetwood, 8 IN es 

N. Y.—Burrall v. Acker, 23 Wend. 
606, 85 AmD 582. 


Dubuque, etc., 


Or. —Loveland v. Warner, 103 Or. 
638, 204 P 622, 206 P 298. 

Pa.—Brown v. Dougherty, 34 
LegInt 248; Com. v. McGoulrick, 16 
WklyNC 130; Com.:v. Russel, 14 


WklyNC 228; Association v. Max- 
well, 1 WkKlyNC 222 

R. I.—Di forio v. Di Brasio, 21 R. 
I. 208, 42 A 1114; American Bldg. 
Loan,etc., ‘Co. v-“Booth, 27 °R. 5.736, 
24 A 779; State v. Sutcliffe, 16 R. I. 
520, 17 A 920: 

S. C.—Ingram v. Wilson, 45 S.C. L. 
461; Belser v. Irvine, 15 Syn. 380; 
Reynolds v. Torrance, . 6S. GL. 125. 
ae ae .—Bayley v. Hazara, 3 Yereg. 

Vt.—Dyer v. Cleaveland, 18 Vt. 241. 

Va.—Hug'hes v. Kelly, 30 SE 387; 
Archer v. Archer, 8 Gratt. (49 Wa.) 
539; Maggort v. Hansbarger, 8 Leigh 
(35 Va.) 532; Wyche v. Macklin, 2 
Randy) €23 Va.) 426. 

W. Va.—Moundsville, ete., R. Co. v. 
Wilson, 52 W. Va. 647, 44 SE 169; 
State v. Corvin, 51 W. Va. 19, 41 SE 


211; Poling v. Maddox, 41 W. Va. 
779, 24 SE 999; State v. Purcell, 31 
W. Wa. 44, 5 SE 301; -State v. Hays, 


30) Ws.Vae £107. 82S 8) lire 
Wis.—Webber v. Roddis, 22 Wis. 
61; Cross v. Button, 5 Wis. 600. 
Eng.—Warren v. Consett, 2 Ld. 
Raym. 1500, 92 Reprint 474; Robin- 
son v. Beilby, 7 Mod. 237, 87 Re- 
print 1213; Mildmay v. Smith, 2 
Saund. ead 85 Reprint 1139. 
N. B.—Saint John Mechanics’ 
Whale Fishing Co. vy. Kirby, 4 N. B. 


646. 

Ont.—Royal Canadian Bank v. 
Goodman, 29 U. C. Q. B. 574; Leith 
v. Freeland, 24 U. C. Q. B. 132. 

[a] Plea must be broad enough 
to constitute a valid defense. Hultz 
v. Gibbs, 66 Pa. 360 


Emma- - 
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does so,‘1 if the meaning is clear,72 and not am- 
biguous,*? argumentative,‘* or evasive;’° and, where 
the answer or plea substantially meets the case made 
by plaintiff, irrelevant allegations may be considered 
If the plea or answer denies, it 


as surplusage.’° 


71. U. S.—Sneed_ v. 
Wheat. 690, 5 L. ed. 717; 


Wister, 8 
Barrows v. 


Carpenter, 2 KF. Cas: No, 1,058, 1 ‘Cliff. 
204; Peyatte v. English, 19 F. Cas. 
No. 11,054a, Hempst. 24. 

Ala. ( art, 160 
Ala. 599, 49 S 371. 
as a Wesel litani \ Ouse nie 


Fla.—Sylvester v. Lichtenstein, 61 
Fla. 441, 55 S 282. 

Ga.—Wilder v. Wilder, 138 Ga. 573, 
75 SE 654. 


1ll.— Burroughs v. Clancey, 53: Ill. 
SOteeKAines Ve Ramsay. hs 80195 
Heidelberg Garden Co. v. Peo., 124 


Tll. A. 331 [aff 233 Ill. 90, 84 NE 230] 
(meed not anticipate replication). 
Ind.—De Kalb Nat. Bank v.. Nicely, 
24 Ind. A. 147, 55 NE 240; Havens v. 
American F. Ins. Co., 11 Ind. A. 315, 
39 NE 40. 
Ky.—Webb v. Jeffries, 2 Bush 221. 
La.—Wade v. Newton, 14 La. Ann. 


271. 

Md.—Davis v. Crockett, 88 Md. 249, 
41 A 66. 

Minn.—Becker  v. Sweetzer, 15 |} 
Minn. 427. 

N. lapel aa VieMVOne, SamIN ard: 

186, 82. A 731. 
: “N. Minton v. Woodworth, 11 
Johns. 474; New York M. BE. Church 


v. Jaques, Hopk. 453. 


Or.—Hostetler v. Eccles, 112 Or. 
BYU a7) Ee eae : 
Pa.—Bowman’s Est., 6 Pa. Dist. 


763; Altick v. 
9 LancBar 62. 
Tenn.—Harmon v. Crook, 2 Yerg. 
127; Byrd v.:Shelley, 2 Tenn. Cas. 33. 
Vt.—Dyer v. Cleaveland, 18 Vt. 241. 
N. B.—Fergus v. Wardlaw, 5 N. B. 
665. 

[a] Defendant meets every re- 
quirement when he answers the com- 
plaint or declaration. Hostetler v. 
Hecles, 112 Or. 572, 230 -P 549. 

[b] Need not anticipate replica- 
tion or reply.—Heidelberg Garden 
Co. v. Peo., 124 Ill. A. 331 [aff 233 
Ill. 90, 84 NE 230]. 

i 72. Wise v. Eastham, 30 Ind. 133; 

Simms v. Simms, 88 Ky. 642, 11 SW 
* 665, 11 KyL 131; Wade v. Newton, 14 
15a. rAnns 271; Stephany Ve More, 82 
ING ian le eal's.6.3 "82 A 731. 

[a] Rule applied.—Where, in an 
action on a bond for the value of cer- 
tain logs, plaintiff alleged ownership 


Pennsylvania R. Co., 


of the logs, an answer denying that | 


the logs were cut from plaintiff’s 
land or that the jJand from which the 
logs were cut “were its” 
sponsive to plaintiff’s allegation of 
title, and sufficient to put plaintiff's 
title to the land in issue. Camp v. 
Capital Min., etc., Co., (Ky.) 128 SW 
323. 


[b] Affidavit of defense.—Where 
a person, by writing under date, ac- 
knowledged services rendered to him 
by a woman for nursing from a date 
about a year prior to the date of the 
writing, and agreed in the writing to 
pay to her therefor the sum of twen- 
ty-five dollars per week, but no men- 
tion was made in the writing as to 
the length of time during which the 
nursing was continued, and the nurse 
sued to recover and averred that the 
services continued down to the date 
of the writing, an affidavit of de- 
fense which averred that the serv- 
ices were rendered for a period of 
five weeks only was responsive to 
plaintiff's claim. Lomasney v. Tur- 
ner, 33 Pa. Super. 106. 

Certainty generally see supra § 


221. 
73. See supra § 221. 
74. See supra § 221. 
75. See supra § 221, 
76. Johnson vy. Killian, 6 Ark. 172. 


gations and prayer). 


was re- | 


PLEADING 


different fact.*7 


thereto.7§ 


See Wilder v. Wilder, 138 Ga. 573, 75 
SE 654 (where the petition charged 
that defendant claimed land under 
an alleged will and prayed for its 
cancellation, and defendant denied 
that she claimed under the will, but 
set it out in extenso, it was held 
that, although the will might not be 
relevant to the real issue, yet the 
averments of the answer respecting 
it were responsive to plaintiff's alle- 


77. <Aviz.—Fairfield v. W. J. Cor- 
bett Hardware Co., 25 Ariz. 199, 215 
pea 50: 

Cal.——-Wolff v. Wolff, 102 Cal. 433, 


S.Ouke BAO slo ts 
Colo.—Buell  v. 
Colo. 164, 17 P 509. 

Fla.—Charles vy. Young, 
298, 76 S 869. 

Towa.—Pierce v. Wilke, 165 Iowa 
386, 145 NW 908. 
- Minn.—Freeman v. Curran, 1 Minn. 
69. 

N. J.—Conover v. Tindall, 20 N. J. 
Li 513. 

Pa.—Strawn v. Park, 1 Phila. 178. 

Vt.—Keith v. Bradford, 39 Vt. 34. 

N. B.—Ketchum v. Protection Ins. 
Cons oeN EB os 0+ 

[a] Rule applied.—(1) To a special 
count in a declaration, in an action 
against several, as members (opinpeey 
partnership for a debt of a corpora- 
tion of which they were stockholders, 
a plea that they “did not promise as 
alleged” was inapplicable, and might 
be stricken on motion. Charles v. 
Young, 74 Bla. 2298) 76" S. 869. ¢2) 
Where the petition, in an action to 
recover for cutting timber, etc., for 
defendant, alleged that plaintiff 
agreed to cut poles for fifty cents a 
load, and did “cut” one thousand 
five hundred: loads, an answer, ad- 
mitting the agreement as alleged, but 
denying that plaintiff “cut and 
hauled’ one thousand five hundred 
loads, and alleging that he only “cut 
and hauled” two hundred seventy one 
loads, did not raise any _ issue. 


Burlingame, 11 
74 Fla. 


Pierce v. Wilke, 165 Iowa 386, 145 
NW 908. 
78. Ala.—Marengo Abstract Co. v. 


Hooper, 174 Ala. 497, 56 S 580; 
v. Johnson, 96 Ala. 130, 11 S 387 
Alaska.—WNational Independent 
Fisheries Co. v. Juneau Cold Storage 
Co., 6 Alaska 44. 
Ariz.—Fairfield v. W. J. Corbett 
Hardwarer'Co.,. 2onAriz. . 199) (2115). 


510 
433, 


Hunt 


Cal.—Wolff v. Wolff, 102 Cal. 
36 P 767, 1037; Bassett v. Enwright, 
VICal, G35: 

Ga.—Wilder v. Wilder, 138 Ga. 573, 
75 SE 654. 

Ind.—Bowers v. Bound, 14 Ind. 218. 
See Higgins v. Pence, 2 Ind. 566. 

Ky.—Tyler v. Coleman, 97 SW 373, 
29 Kyl 1270, 

Md.—Baltimore, etce., R. Co. v. 
Dever; Lies Mids) 296) by Aa 852. "26 
LRANS 712, 21 AnnCas 169. 

Minn.—McAllister v. Welker, 39 
Minn. 535, 41 NW 107. 

Mo.—Aull v. Missouri Pac. R. Co., 
TSG) NEO, LAN 29 ToT 6S Vie dito te 

N. J.—Newark v Stout, 52 N. J. L. 
Chapa ts oe 943. 

N. Y.—Prosser v. Maxon, 52 Misc. 
18, 100 NYS 815. 

N. C.—Russ v. Gulick, 64 Ni Cos 0a. 

Oh.—Corn Products ppanine Convi 
Roser, 10 OhNPNS 596 

Porto Rico.—Del Rosario v Rosaly, 
27 Porto Rico 98 (recognizing rule). 

Tex.—Insurance Co. of Pennsylva- 
nia v. Couch, (Civ. A.) 290 SW 274. 
Vt.—Kimball v. Boston, etc., R. Co., 
Sy WAN: BENS 

Bng.—Lyall Vi, eS TNS ea Oe 
528, 45 HCL 528, 114 Reprint els 


[§ 222 


must deny precisely what is alleged, and not some 


If it sets up an affirmative defense, 


it must state facts which are related to the facts 
averred by plaintiff and which constitute a defense 
Insertion in a plea or answer of an ad- 


Ont.—Watts v. Robson, 33 U. C. Q. 
570. 


B. 
Sask.—Woodside v. Grand, 7 Sask. 
rs 330, 30 WestLR 77, 7 WestWkly 
Me 


ete. State Bank v. 
202 P 835, 836 [eit 


See Farmers’, 
Goe, 110 Kan. 65, 
Cyc]: 

[a] Relation to facts set up in 
complaint.—‘‘In order to determine 
whether the facts alleged in the an- 
swer are responsive to the complaint 
and as a special defense are suffi- 
cient for the purposes of the defend- 
ant, they should be considered in re- 
lation to the complaint without add- 
ing other facts which the plaintiffs 
may wish to allege in opposition to 
the answer.” Del Rosario v. Rosaly, 
27 Porto Rico 98, 104. 

[b] Averment of fact tending 
prima facie to defeat action may suf- 
fice. Del Rosario v. Rosaly, 27 Porto 
Rico 98. 

[ec] Incorrect theory of defense.— 
Matter is not irrelevant in case it is 
germane to the theory adopted by 
defendant, although such theory is 
not correct. Jones v. Jones, 56 N. Y. 
Super. 610, 4 NYS 628 (correctness 
of defendant’s position could not be 
determined on a motion to strike the 
matter as irrelevant). 

{d] Merely stating defendant’s 
version of transaction is not sufficient 
to raise an issue. Fairfield v. W. J. 
Corbett Hardware Co., 25 Ariz. 199, 
255 510. 

{e] Irrelevant contract.—(1) A 
plea or answer setting up a contract 
or agreement having no connection 
with the cause of action stated in the 
declaration or complaint violates the 
rule requiring responsiveness. 
eron v. Borrowman, 28 U. C. Q: B. 
(Ont.) 262. To same effect Cook v. 
Johnson, 3 Mo. 242; Kimball v. foe 


Higgins, 4 
114 Reprint 997; Hayselden v. Staff, 5 
Avw& (Es 153). 3a. "ECL G2. Wel Reprint 
1 2 4 Morgan v. Pebrer, 3 Bing. N. 
Cas. 457, 32 HCl 215, 132) Reprint 
486; Boone v. Eyre, 1 H. Bl. 273 note, 
126 Reprint 160, W. Bl. 1312, 96 Re- 
print 767, 18 HRC 609. (2) A plea 
to a common count is demurrable for 
its failure to point out that the con: 
tracts to which it refers are the basis 
of liability declared on in the count. 
Marengo Abstract Co. v. Hooper, 174 
Ala. 497, 56 S 580. (3) An averment 
by defendant, in an action to re- 
cover land, that plaintiff’s intestate 
died shortly after his marriage, and 
that, in ignorance of the fact that a 
child would be born to his widow, de- 
fendant entered into an agreement 
with plaintiff respecting the disposi- 
tion of her husband’s property, is ir- 
relevant. Wilder v. Wilder, 138 Ga. 
Diese Up, ee OO ae (4a) Where plaintiff 
sued for services under a contract in 
procuring certain subscriptions ag- 
gregating six thousand dollars, an 
answer setting up that plaintiff was 
to obtain ten thousand dollars of 
subscriptions, and was to receive a 
percentage of the amount in the 
stock of the corporation to be or- 
ganized, was demurrable, as defend- 
ant could not avoid the contract de- 
clared on by pleading a different con- 


tract. Tyler v.:Coleman, 97 SW 373, 
29 KyL 1270. (5) Where plaintiff al- 
leged that, because of defendant’s 


failure to furnish ears in w'hich to 
ship hogs to A, he was compelled to 
ship to B, thereby suffering loss 
from difference in the markets, etc., 
an answer, admitting failure to fur- 
nish cars for A, but alleging that 
they were shipped to B, under a con- 
tract requiring plaintiff, as condition 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Cam- 


ved 


§ 222] 


mission of a fact not pleaded in the complaint is not 
responsive,‘® raises no issue,*° is not capable of be- 
ing denied,®! and should not be tolerated,®? espe- 
cially when done for the purpose of laying the 
foundation for parol evidence to vary or contradict 
Where the plea or answer 
admits a prima facie case but sets up matter in avoid- 
A plea in bar which 
neither traverses nor confesses and avoids the alle- 
gations of the declaration is not responsive.®® A plea 
or answer containing allegations of conclusions of 


a written instrument.§? 


ance, it is not responsive.’ 


law only is not responsive.8* The 


precedent to claiming damages, to no- 
tify defendant thereof in writing, and 
no notice was given, was fatally de- 
fective as not responsive to the cause 
of action alleged. Aull v. Missouri 
tN Re Cos, 136" Mol A> 29155116 Sw 

[f] Option given defendant by 
plaintiff.—An answer which ignored 
plaintiff's allegations of a contract, 
and set up what defendant denomi- 
nated an option given to it by plain- 
tiff, and then set up certain facts 
which, it contended, excused it from 
rendering it possible for plaintiff to 
exercise that option, was held .bad 
on demurrer. National Independent 
Fisheries Co. v. Juneau Cold Storage 
Co., 6 Alaska. 44. ; 

{g] Custom.—In an action for 
royalties and for breach of a mining 
lease, an allegation of a custom 
among miners in the district that, 
unless otherwise specifically set forth 
in the lease, the lessee might cease 
working at any time was held unre- 
sponsive to the complaint. Northern 
Light Min. Co. v. Blue Goose Min. Co., 
25 Cal. A. 282, 143 P-540. 

{h] Matter of set-off.—Matter to 
be available as a defense must be re- 
lated to the cause of action alleged in 
the complaint; it is not sufficient 
that it be such as would constitute a 
valid counterclaim or set-off if so 
pleaded. Clark v. Fernoline Chemical 
Cos, 5a EN... ¥..:, Super. 36,75 NYS 19.0; 
Prosser vs Maxon, 52 Misc. 18, 100 
NYS 815; Martin v. Haack, (Sask.) 
[1925] 3 DomLR 112. 

{i] Where action was based on 
the common-law rights and liabilities 
of the parties, demurrer was proper- 
ly sustained to pleas alleging that 
plaintiff's claim was based on cer- 
tain federal statutes and regulations 
of the secretary of agriculture, and 
that the same were in excess of the 
powers of congress and such Officer. 
Baltimore, etc., R. Co. v. Dever, 112 
Md. 296, 75 A 352, 26 LRANS 712, 21 
AnnCas 169. 

79. Key v. Moore, 78 ‘Fla. 205, 82 
S 810; Loveland v. Warner, 103 Or. 
638, 204 P 622, 206 P 298; Woolsey v. 
Draper, 103 Or. 108, 201 P 730, 203 P 
582. 


80. See infra §§ 399, 1144. 

81. Loveland v. Warner, 
6388, 204 P 622, 206 P 298. 

Necessity , of replication or reply 
see infra § 3 

82. yest v. Warner, 103 Or. 
638. 204 P 622, 206 P 298. 

Con NC Ya, Vie ‘Moore, 78 Fla. 205, 82 
S 810 (where a written instrument 
was set out in the declaration in 
heec verba, and the plea added con- 
ditions and stipulations not included 
in such writing). 

84. Donovan v. Haynie, 67 Ala. 51; 
May v. Barnard, 20 Ala. 200; Equita- 
ble L. Assur. Soc. v. Winn, 137 Ky. 
641, 126 SW 153, 28 LRANS 558; 
Bradshaw v. Clark, SIePNe oho LO. go; 
Gibbes v. Guignard, UP SiSh Oye eos 
ee v. Hall, 34S. C. Hg. 180. 

Wf. S.—Smith v. Ely, 22 F: Cas. 
ne cary 043, Fish. Pat. R. 339, 5 Mc- 
Lean 16. 

Ala.—Shearin v. Pizitz, 208 Ala. 
244, 94 S 92; Central of Georgia R. 


[49 C. J.—13] 
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ticulars.87 
As to time. 


answer must re- 


Co. v. Williams, 200 Ala. 78, 75 S 
401; Black v. W. T.-Smith Lumber 
Cou 179) Ala '397,. 60° S'1543 * Smithiv. 
Agee,-7178 Ala. 627,:) 59°. S) 64%; 
AnnCasl1915B 129; Foster v. Napier, 
73 Ala.595. 

Ariz.—Arizona Min,., etc., Co. 
Benton, 12 Ariz. 373, 100 P 952. 

Ark.—Brown v. Bickle, 7 Ark. 410; 
Cassady v. Clarke, 7 Ark. 123. 

Fla. < 78 Fla. 205, 
82 S 810; Sylvester v. Lichtenstein, 
62 Fla. 441, 55 S$ 282. 

Ill.—F inch v. Galigher, 181 Tll. 625, 

; Hurlbert v. Ellenberg, 
398; Zinser v. Chicago Sani- 
tary Dist., 175 Ill. A.9.' 

Ind.—Moore_ v. Morris, 142 Ind. 
354, 41 NE 796; Needham v. Wright, 
140 Ind. 190, 39 NE 510; HEiceman v. 
State, 75 Ind. 46; Miller v. Rigney, 
fooine. 327; Leach v. Leach, 10 Ind. 


Iowa.—Hutchinson vy. Sangster, 4 


Greene 340. 

Ky.-—Gray v. Ayres, 7 Dana 375, 
32 AmD 107. 

Md.—Baltimore, etc, R. Co. v. 


Ritchie, 31 Md. 191. 

Miss.—Gulfport First Nat. Bank v. 
Adams, 122 Miss. 279, 85 S 308 
foverr suggestion of error 84 S 707]; 
Garrett v. Tinnen, 8 Miss. 465. 

Mo.—Mechanics’ Bank v. Klein, 33 
Mo. 559. 

Nebr.—Chicago First Nat. Bank v. 
Stoll, 57 Nebr. 758, 78 NW 254. 


Gold, etce., Min. 
Co. v. Baker, 3 Nev. 386. 
N. J.—Hart v. Boyle, 60 N. J. L. 


320, 38 A 801. 

N. Y.—Bulova v. E. L. Barnett, Inc., 
111 Misc. 150, 181 NYS 247 mod 193 
App. Div. 161, 183 NYS 495]. 

Pa.—Meaker Galvanizing Co. v. 
MeInnes; °2'72' Pa. 561, “116 A <400; 
Mathews v. Sharp, 99 Pa. 560. 

Vt.—Cloutier v. Devereaux, 100 Vt. 
187, 136A 28: 

Ene. —Powell v. Fullerton, 2 B. & 
P. 420, 126 Reprint 1362; Aylwood v. 
Woolley, 10 Mod. 285, 88 Reprint 730; 
Herries” vy: Jamieson, 5." Tage 553, 
101 Reprint 310, 

N. B.—Hanington v. Girouard, 16 
N. B. 151; Saint John Mechanics’ 
Wese Fishing Co. v. Kirby, 4 N. B. 
ane S.—Lawson v. Halifax, 12 N. S. 

[a] Thus a defense that the facts 
and matters stated in the second 
cause of action are the same as those 
stated in the first cause of action, 
and that the relief sought is the 
same, is insufficient. Berg v. Bates, 
153 App. Div.. 12, 137.NYS 1032: 

{[b] An agreement to dismiss the 
suit cannot be pleaded in bar. Hurl- 
bert v. Ellenberg, 65 Ill. 398; Foster 


v. Dailey, 3 Ind. A. 530, 30 NE 4; 
Wriston yv. Lacy, 7 J. J. .Marsh. 
Newark v. Stout, 52 N. 


aoe 219; 

iby Big a 

Necessity of either traversing or 
confessing see supra § 

86. Brocaw v. Gibson County, 73 
Ind. 543; Straus v. American Pub- 
lishers’ Assoc., 96 App. Div. 315, 89 
NYS 172; Meaker Galvanizing Co. v. 
McInnes, 272 Pa. 561, 116 A 400; 
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spond to the complaint, and not to the bill of par- 


The time alleged respecting the aver- 
ments or denials in the plea must correspond with 
the time alleged in plaintiff’s pleadings*® or with the 
time when the action was commenced,®® or with the 
time when the plea or answer was filed,°® as the 
circumstances may require. 
thorities held to speak from the commencement of 
the action;°* but other cases hold the contrary rule 
that it ordinarily speaks from the time when it is 


A plea is by some au- 


Mathews v. Sharp, 99 Pa. 560. 
87. Kreiss v. Seligman, 8 

CNTY.) 439; “5 "How Pr 4215: 

_ 88. Uz —U. S. v. Gurney, 4 

Cranch 333, 2 L. ed. 638. 


Barb. 


Ill.—Richardson y. Mather, 178 
Til, 449, 53) Ni’ 324. 
oT. ae a v. Meeker, 55 Ind. 
age bockart v. Roberts, 3 Bibb 

N. J.—Rozenkrantz v. Durling, 29 
ING Je as 191. 

Pa.—Riesmeyer v. O’Day, 45 Pa. 
Super. 67. 

Eng.—Langton v. Lazarus, 5 M. & 


W. 629, 151 Reprint 266. 

[a] Thus, if facts are character- 
ized as having occurred on a certain 
date, the plea must, in answering 
them, refer to the same date. Straus 
v. American Publishers Assoc., 96 
App: Div. 315, 316,789) NYS 172) CA 
defendant should not be permitted to 
evade the admission of a material 
allegation of the complaint, by shift- 
ing the time in which he addresses 
himself from the period contemplated 
in the complaint to a subsequent and 
much later period’’). 

[b] Omission of year.—An answer 
referring to the 30th day of July, 
without naming the year, relates to 
the year mentioned in the complaint. 
Heebner v. Townsend, 8 AbbPr 
ee Y.) 234; Phelan v. Fraser, 11 

AOL aS OSy (Ont.) 94. 

hres Residence.—An averment, 
where the fact of residence is to be 
traversed, “that at the time afore- 
said, he did not reside in Charlotte’ 
was held to be well made. Durand 
v. Griswold, 26 Vt. 48. 

89. See cases infra this note. 

{a] Plea that defendant was a 
resident of another county (1) must 
refer to the time when the writ was 
issued (Mitchell v. Allen, 2 Stew. 
& P. (Ala.) 247; Moore v. Morris, 
142 Ind. 354, 41 NE 796; Biddleford 
Sav. Bank v. Mosher, 79 Me. 242, 9 
A 614; Walker v. Walker, 22 Tex. 
331) (2) and need not allege that the 
ground of abatement has continued 
up to the time of ree) (Powers 
Viiisryant, 7 Port) i@Alaso): 

{b] In a plea of alien enemy, it 
must be averred that such was the 
character of plaintiff at the com- 
mencement of the action. Elgee v. 


hes 8 F. Cas. No. 4,344, Woolw. 
90. See cases infra this note. 


[a] Plea of another action pend- 
ing must show that it is still pending 
at the time the plea is filed. Johnson 
v. Johnson, 114 Ill. 611, 3 NE 232, 55 
AmR 860; Bancroft Vv. Eastman, vi 
Liles 259% Hawley v. Chicago, ete, R. 
Conc ‘Towa 717, 29 NW 787: Lewis 
v. Higgins, 52 Ma. 614; Clifford ive 
Cony, 1 Mass. 495; Pew v. Yoare, 12 
Mich. 16; Hixon v. Schooley, 26 N. J. 


L. 461; Gardner v. ‘Kiehl, 182 Pa, 
194, 87 A 829; Polsey v. White Rose 
Mfg. ‘Coys Real 492, 34 A 997; Old- 


ham v. Erhart, 18 Tex. 147. 

91. Moore v. Moore, 1 N. J. L. 363; 
Dendy v. Powell, 3 M. & W. 442, 150 
Poa 1218; Bond v. Ives, 6 N. S. 
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pleaded.°? 


[§ 223] d. Equitable Defenses.*?? 
strict common-law practice, equitable defenses are 
not available in actions at law,, under most of the 
codes such defenses may be set up without restric- 
The general rule is that to be available an 
equitable defense must be pleaded,®® and must con- 
fain sufficient averments to satisfy all the require- 
It must state facts 


tion.?+ 


ments of a good bill in equity.°® 
sufficient to constitute a defense.®* 


ing to set up an equitable defense, which is so uncer- 
tain that it eannot be determined whether the de- 
fense it sets up is legal or equitable, will be stricken 


out? 


[§ 224] e. Sham Plea or Answer.°® 
in addition to stating that it 
is one shown to be false,! the additional element is 
often added that it is one which appears to have been 


“sham plea or answer,” 


' 92. Leggatt v. Stewart, 5 Mont. 
107, 2 P-320; Barker v. Remick, 43 
N. H. 235; Parker v. McKean, 34 N. 
a, 375; Bowman v. Stowell, 21 Vt. 
309. 
93. Pleading: 
Equitable defenses in geeions of eject- 
ment see Hjectment § 12 
Estoppel see Hstoppel §8 vie 265. 
94. See Actions §§ 181, 182 
[a] Mutual mistake without claim 
for rectification may be pleaded to ac- 
tion for performance of agreement 
where all that remains to be done un- 
der agreement is payment of admit- 
ted amounts of which defendant was 
ignorant when the action was begun. 
Clark v. Appleby, (B: C.) [1928] 2 
pee 95, [1928] 1 WestWkly 784. 
Cal.—Verbeck  v. Clymer, 202 
cal 557, 261 P 1017. 
Ga.—Ward v. Winn, 42 Ga. 323. 
'Mo.—Davidson vy. Gould, (A.) 187 
Taylor, 144 


SW 591. 

N. Y.—MecDonald vy. 
App. Div. 329, 128 NYS 1048. 

B. C.—Clark v. Appleby, [1928] 2 
DomLR 95, [1928] 1 WestWkly 784. 

Man. —Union Bank v. McBean, 10 
Man. 211. 

N. S.—Hogg v. Shedd, 17 N. S. 490. 
pa Ont.—Duross v. Duross, 19 U. C. Q. 

biitelis 

{a] In Texas it is only where a 
defendant seeks affirmative relief up- 
on the issues he desires adjudicated 
that he is required specially to plead 
his equities.. Kauffman v. Brown, 83 
Tex. 41,18 SW 425; Birge-Forbes Co. 
v. Wolcott, (Civ. A.) 176 SW 605. 


96. Ward v. Winn, 42 Ga. 323; Da- 
vidson vy. Gould, (Mo. A.) 187 SW 
591. 

[a] Equitable defense should be 


_ set forth in defendant’s plea as fully 
in an action at law as in a suit in 


equity. Ward v. Winn, 42 Ga. 323. 
97. Rivers v. Rivers, 38 Fla. 65, 20 
SHS ORV abst LOOSON,WOsew. pO. GQ). 


B. (Ont.) 570; Duross vy. Duross, 19 
TC. Ou aGOnetsy at. 

[a] Thus, in action for seizure 
under fieri facias after release of 
judgment, plea that defendant exe- 
cuted a release in ignorance of a mis- 


take in an award by arbitrators is 
bad. Duross v. Duross, 19 U. C. Q. 
iB.) (Ont) oii: 

98. Rivers v. Rivers, 38 Fla. 65, 
20°S 807.) Watts v.. Robson,,33 UU. C. 
Qe Bin(Ont.) won. 

99. Objection taken by: 
Demurrer see infra § 482. 

Motion: 
For dnd gmeut on pleadings see in- 
fra § 9 


To are Be infra § 992. 

1. Nelson v. Independent Fruit 
Auction Co., 176 Minn. 468, 223 NW 
767; Boynton Lumber Co. v. Evans, 
101 N. J. L. 120, 128 A 180; Milberg 


PLEADING 


A 


[§§ 229-204 


interposed in bad faith or for the purpose of delay ;” 


While under 


A plea purport- 
Denials. 


but in other cases it is held that the test of a sham 
answer is that it is clearly not true in fact, without 
reference to the good or bad faith of the pleader.* 
Inconsistency between two defenses may be such 
as to prove one of them false and sham;* but where 
inconsistent pleas are permitted,® while a plea false 
on its face may be stricken out,® ordinarily its falsity 
cannot be shown by comparing it with another plea 
or defense in the same answer.* 
While at common law the general issue’ 
is not-ordinarily considered as sham,° there is, never- 
theless, authority that the general issue, as well as 


other pleas, may be so considered.1® Under the codes 


In defining a 


v. Keuthe, 98 N. J. L. 779, 121 A 713 
Fidelity Mut. L. Ins. Co. v. Wilkes- 
Barre) (ete:, oR: Co,,, 98 eINeay deeds. £D Og 
120 A 734; In re Beam (N. J. Prerog.) 
117 A 618; and cases infra notes 2, 
38; and supra § 82. 

[a] A “sham plea’ is one good on 
its face but false in fact. National 
Surety Co. v. Mulligan, (N. J.) 146 


A 372 

[b] An answer setting up the pend- 
ency of another action (1) is sham 
if false (Hallett v. Hallett, 10 Misc. 
304, 30 NYS 946), (2) although true 
at the time the answer was served 
(Clark v. Clark, 30 N. Y. Super. 276). 

[c] Plea of limitations in an ac- 
tion to foreclose is sham where, be- 
cause of the answer not being veri- 
fied, it admits the due execution of 
the note and mortgage, copies of 
which are set out in the complaint, 
and it appears therefrom that the ac- 
tion is commenced within the period 
fixed by the statute of limitations. 


Shasta Bank v. Boyd, 99 Cal. 604, 34 
2. U. S—Wythe v. Myers, 30 F. 


Cas. No. 18,119, 3 Sawy. 595. 
Cal.—Shasta Bank v. Boyd, 99 Cal. 
604, 34 P 337; Gostorfs v. Taaffe, 18 


Cale 335 

Colo.—Cochrane vy. Parker, 5 Colo. 
Ana Save Ones Oe 

Ida.—Goldstein v. Krause, 2 Ida. 
(Hasb.) (294, 13 P 232. 

Ind.—Lowe v. Thompson, 86 Ind. 
503; Beeson v. McConnaha, 12 Ind. 
420; Smith v. Webb, 5 Blackf. 287. 
OO eae cack v. Jackson, 2 Minn. 

Mont.—Sweetman v. Ramsey, 22 


Mont. 323, 56.P 361. 

N. J.—Fidelity Mut. L. Ins. Co. v. 
Wilkes-Barre, etc., R. Co., 98 N. J. 
L. 507, 120 A 734. 

N. Y.—Reese Vv. Walw orth, 61 App. 
Div. (64, 69 “NYS . Lids Caswell v. 
Bushnell, 14 Barb. 393, 7 HowPr Lib 
McCarty v. O’Donnell, 30 N. Y. Super. 
431; Brown v. Jenison, 5 N. Y. Super. 
732, CodeRepNS 156; Hadden v. New 
York Silk Mfg. Co., 1 Daly 388; Cran- 
dell vy. Bickerd, 32 Misc. 258, 66 NYS 
352; Andreae v. Bandler, 56 NYS 614; 
Kiefer v. Thomass, 6 AbbPrNS 42; 
Benedict v. Tanner, 10 HowPr 455; 
Ostrom y. Bixby, 9 ‘HowPr 57; Nich- 
ols v. Jones, 6 HowPr 355; Seward v. 
Miller, 6 HowPr 312; Darrow v. Mil- 
ler, 3 CodeRep 241. But see Roome 
v. Nicholson infra note 3. 

Oh.—White v. Calhoun, 83 Oh. St. 


401, 94 NE 743. 
Simmons, 40 Or. 


Or.—Randall v. 
ee aon P 513; Foren v. Dealey, 4 


Ss. C.—Burkhalter v. Townsend, 139 
S. C: 324, 188 SH 34; Miles Shoe Co. 
Vv. Williams, 1187S OC 19, 109 SE 888; 
Johnston Bank vy. Fripp, 


*By GILBERT G. FINLEY (§ 223). 


N. 
101 S. C.IN. Y. 468; 


and practice acts a plea or answer containing a suffi- 
cient general’! or specific!? denial of all or a part of 
the material allegations of the complaint is not ordi- 
narily considered as sham,!? especially if veri- 


185, 85 SE 1070; 
Corp. v. Farmington Corp., 
196, 84 SE 710; 


Interstate Chemical 
100 S 
Germofert Fertilizer 
Co. Vv. Scruges, 97S. Cy 396, Sir exe 
667; Germofert Mfg. Co. v. Delleney, 
97 S. C. 395, 81 SE 667; Germofert 
Mig. (Co. v..Castles, 977 .S. Cr 38 Se78a 
SE 665. 

See Boyd v. Beville, 91 Tex. 439, 
44 SW 287 (a pleading known to be 
feiss when filed is void 

a 
falsity must have been known to the 
party interposing it. Fidelity Mut. 
L. Ins. Co. v. Wilkes-Barre, etc., R. 
Co;,°98 NioS. a. 507; 12054 734-2Cum- 
berland Nat. Bank v. Shillingsburg, 
87_ N. J. L. 623, 94 A 625. 

3. State v. Weber, 96 Minn. 422, 
105 NW 490, 113 AmSR 630; Roome 
v. Nicholson, 31 N. Y. Super. 525, 8 
AbbPrNS 343. But see New York 
cases supra note 2. 

4 Noonan_v. Bradley, 9 Wall. (U. 
S.) 394,19 'L. ‘ed. 7575. Conway Ve 
Wharton, 13 Minn. 158. 

5. See infra § 254. 

6. See infra § 992. 

7. Bachman v. Everding, 2 F. Cas. 
No. 708, 1 Sawy. 70. 

8. See infra Sess 


9. Robertson v. Moir, 88 Ill. A. 
355. See Greenbaum v. Turrill, 57 
Cal. 285; Wayland v. Tysen, 45 N. Y. 
281; Mier v. Cartledge, 8 Barb. (N. 
Pa) ere Farmers’, ete, Bank v. 


Smith, 15 HowPr (N. Y.) 329: Broome 
County Bank v. Lewis, 18 Wend.. (N. 
Y.) .565+" ‘Pierson’ v. Evans, 1 Wend. 
(N. Y.) 30 (all stating this common- 
law rule). 

[a] In New Jersey, under the stat- 
ute, the general issue may be con- 
sidered as sham if not accompanied 
by the statutory affidavit that it is 
not intended for the purpose of delay, 
and that applicant verily believes 
that defendant has a just and legal 
defense. Coykendall vy. Robinson, 39 
N. J. L. 98; Walter v. Walter, 35 N. 
Jiglu 2625 

10. Shadwell v. Berthoud, 5 B. & 
Ald. 750 note, 7 ECL 409, 106 Reprint 
1365; Vincent v. Groome, 1 Chit. 182, 
18 ECL 109; Phillips v. Bruce, 6 M. 


& S. 184, 105 Reprint 1193. See 
Coykendall v. Robinson, 39 N. J. L. 
98 (statement to that effect). 

11. See infra § 329. 

12. See infra § 331. 

13. Cal.—Lybecker vy. Murray, 58 
Cal. 186. ‘ 

Dak.—Samuel Cuppels Wooden 


Ware Co. v. Jensen, 4 Dak. 149, 27 
NW 206, 28 NW 193. 
Kan.—In re Bartholomew, 41 Kan. 
273, 21 P 275. 
Nebr. —Upton v. Kennedy, 36 Nebr. 
66, 53 NW 1042. 
Y.—Thompson y. Erie R. Co., 45 
Wayland v. Tysen, 45 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


To render a pleading sham its © 


7 


The 
a an 
ns 


. 


§§ 224-225] 


fied,+* but some courts make no distinction between a 
general denial and defenses consisting of new mat- 
ter,’” although it seems that such a denial may always 
be considered sham when it appears that it was inter- 
posed in bad faith and is indisputably false.t® 
Denials on information and belief, or of knowledge 
In some jurisdictions a denial on 
information and belief,!® or a denial of knowledge or 
information sufficient to form a belief,*® has been 
considered sham where the matter is actually or pre- 
sumptively within the knowledge of defendant, while 
in other jurisdictions such a denial is not generally 
considered sham,”° although it seems it may be con- 
sidered as sham in any ease where it indisputably 
appears that it is actually false and has been inter- 
posed in bad faith and for the purpose of delay.? 


or information.! 


Y. 281; Schlesinger v. Wise, 106 App. 
Div. 587, 94 NYS 718; “Schmidt v. 
McCaffrey, 34 Misc. 693, 70 NYS 1011. 

[a] In Florida ynder the code see 
Jackson Sharp Co. v. Holland, 14 
Fla. 384. 

14. Samuel Cuppels Wooden Ware 
. v. Jensen, 4 Dak. 149, 27 NW 206, 
28 NW 193; Gregory v. Wright, 11 
AbbPr (N. Y.) 417. 

Verified plea or answer see infra §§ 
826-828. 

15. St. Cloud First Nat. Bank v. 
Lang, 94 Minn. 261, 102 NW _ 700. 
Compare Schehan v. Malone, 71 N. C. 
440; Flack v. Dawson, 69 N. C. 42 
(both to the effect that a general de- 
nial of ‘each and every allegation” 
in the complaint is sham). 

New matter see infra § 355. 

16. McDermott vv. Deither, 40 
Minn. 86, 41 NW 544; Werk v. Chris- 
dew) Ohe CirsweCt 4395 6° Oh.-Cir. Dec. 
255; Wertheimer v. Morse, 10 Oh. 
Dec. (Reprint) 814, 28 CincLBul 455. 
ae unas toe v. Scoles, [1897] 2 


Amendment see infra § 713. 
On demurrer see infra § 482. 
On motion: 
For judgment on the pleadings see in- 
fra §§ 953, 958. 
To strike see infra § 992. 


17. See infra §§ 332-334. 
18. Moscow First Nat. Bank v. 
Martin, 6 Ida. 204, 55 P 302; Frey v. 


Sylvester, 24 Misc. 167, 53 NYS 527. 

{a] Otherwise where it does not 
clearly appear that there could not 
‘have been any information or belief. 
Kelly v. Kelly, 12 Misc. 457, 34 NYS 


255. 

19. U. S.—Buller v. Sidell, 43 Fed. 
116; Oregonion R. Co., Ltd. v. Oregon 
R., etc., Co., 22 Fed. 245, 10 Sawy. 


464 [rev on other grounds 130 U. S. 
1, 9 SCt 409, 32 L. ed. 837]. 

Cal.—Sloane v. Southern California 
ie a 111 Cal. 668, 44 P 320, 32 LRA 

Minn.—Wheaton vy. Briggs, 35 Minn. 
470, 29 NW 170; Morton v..Jackson, 2 
Minn, 219. 

N. D.—Gjerstadengen vy. Hartzell, 
8 N. D. 424, 79 NW 872. 

Oh.—Wertheimer v. Morse, 10 Oh. 
Dec. (Reprint) 814, 23 CincLBul 455. 

20. Kirschbaum v. Eschmann, 205 
N, Y. 127, 98 NEE 328; Schlesinger v. 
McDonald, 106 App. Div. 570, 94 NYS 
721; Hopkins v. Meyer, 76 App. Div. 
365, 78 NYS 459; Robert Gere Bank 
Vv. Inman, 51 Hun 97, 5 NYS 457 [aff 
115 N. Y. 650 mem, 21 NE 1118 mem]; 
Humble v. McDonough, 5 Misc. 508, 
25 NYS 965; Coney Island Bank v. 
Weinberg, 190 NYS 203. 

21. :U. S.—Oregonion R. Co., Ltd. 
v. Oregon R., etc., Co., 22 Fed. 245, 10 
Sawy. oe {rev on other grounds 130 
U.S. 1, 9.SCt 409, 32 Lced. 837]. 

Ida.—-Moscow First Nat. Bank vy. 
Martin, 6 Ida. 204, 56 P 302. 

Minn.—Wheaton v. Briggs, 35 Minn. 


gh: 29 NW 170. 
Y.—Sherman v. Boehm, 13 Daly 


roe Malacn v. Gerson, 182 NYS 225; 
Commonwealth Bank v. Pryor, 11 
AbbPrNS 227; Beebe v. Marvin, 17 


AbbPr 194; Roblin v. Long, 60 HowPr 
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200. 

N. D.—Gijerstadengen v. Hartzell, 
8 N. D. 424, 79 NW. 872. 

Oh.—Wentzel v. Zinn, 10 OhS&CP 
975'(% OHNP 512: 

[a] As for example the subject of 
denial is a matter of record which 
can be seen easily by defendant. 
Moscow First Nat. Bank v. Martin, 6 
Ida. 204, 55 P 302; Wheaton vy. Briggs, 
35 Minn. 470, 29 NW 170; Gjerstaden- 
gen v. Hartzell, 8 N. D. 424, 79 NW 
872; Wentzel v. Zinn, 10 OhS&CP 97, 
tONNP 512. 

Amendment see infra § 713. 

On demurrer see infra § 482. 

On motion: 

For judgment on the pleadings see 

infra §§ 953 8. 

To strike see infra § 992. 

22. Cal.—Curtis v. Richards, 9 
Cal. 33; Bayside Land Co. v. Dab- 
ney, (A.) 265 P 566. 

Ga.—Raleigh, ete, R. Co. v. Pull- 
man Co., 122 Ga. 700, 50 SE 1008: 

Ky.—Gridler v. Farmers’, 
Bank, 12 Bush 333. 

N. ‘Y.—Preston v. Cuneo, 140 App. 
Div. 144, 124 NYS 1031; Rochkind v. 
Perlman, 123 App. Div. 808, 108 NYS 
224, 4151; Austen v. Westchester Tel. 
Com 8 Mise? 128 NY S277: 

Or.—Bartholdi v. Baldwin, 121 Or. 
360, #253 P 6. 

Ss. C.—Guaranty Trust Co. v. Kib- 
ler; (105) 'Si:G, 5113). 900S E59. 


etc., 


23. Cal.—Greénbaum v. Turrill, 57 
Cal. 285; Gostorfs v. Taaffe, 18 Cal. 
385. See Continental Bldg., ete., As- 
es ve Buggess;) 145) Cal. 30) 78P 

Dak.—Samuel Cuppels Wooden 
Ware Co. v. Jensen, 4 Dak. 149, 27 


NW 206, 28 NW 193. 

N. Y.—Wayland v. Tysen, 45 N. Y. 
281; Rochester Cent. Bank v. Thein, 
76° Hun: 57.15, 28: “NYS 2325.. Mier <.v; 
Cartledge, 8 Barb. 75 [rev 4 HowPr 
115]; Smith v. Homer, 15 Misc. 403, 
36 NYS 1089; Barney v. King, 13 
NYS 685, 687. 

_ Or.—Pacific Mill Co. v. Inman, 50 
Orr"22,, °90--P+1099. 

Ss. D.—Loranger v. Big Missouri 
Min. Co., 6 S. D. 478, 481, 1 NW 686. 

“The weight of later ‘authority is 
against the striking out of a verified 
general or specific denial of a mate- 
rial allegation of a complaint.’ Lor- 
anger v. Big Missouri Min. Co., supra. 

[a] In Wisconsin, by statute, no 
defense shall be deemed sham when 
it is truthful and is supported by the 
affidavit of a single witness, either by 
way of verification of the pleading or 
not opposing a motion to strike out. 
See Moore v. May, 117 Wis. 192, 94 
NW 45; Pearson v. Neeves, 92 Wis. 
319, 66 NW 857; Pfister v. Wells, 92 
Wis. 171. 65 NW 1041 (all construing 
the statute). 

24. State v. Weber, 96 Minn. 422, 
105 NW 490, 118 AmSR 630; Pfaender 
v. Winona, etc., R. Co., 84 Minn. 224, 
87 NW 618; Stevens v. McMillin, 37 
Minn. 509, 35 NW 372; Wheaton v. 
Briggs, 35 Minn. 470, 29 NW 170; C. 
N. Nelson Lumber Co. v. Richardson, 
31 Minn. 267, 17 NW 388; Barker v. 
Foster, 29 Minn. 166, 12 NW 460; 


where they indubitably appear to be false. 
)| f. Frivolous Plea or Answer.”® 
the definition of ‘‘frivolous pleadings”?? a plea or 
answer is frivolous, where, conceding it to be true, 
it does not, taking it as a whole,?*® contain any de- 
fense to any part of plaintiff’s cause of action, and its 
insufficiency as a defense is so glaring that the court 
can determine it upon a bare inspection, without ar- 
gument.?® If argument is necessary to convince the 
court of the bad faith of the pleader or the insuffi- 
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Such a denial of facts of record easily accessible to 
defendant has been regarded as sham.? 

Verified pleas or answers cannot, in some juris- 
dictions, ordinarily be considered as sham,?* but in 
other jurisdictions they may be so considered,?* and 
in any ease it seems they may be considered as sham 


e,25 


Within 


Hayward v. Grant, 13 Minn. 165, 97 
AmD 228; Conway Vv. Wharton, 13 
Minn. 158. 

25. Morton v.. Jackson, 2 Minn. 
219; Peo. v. McCumber, 18 N. Y. 315, 
72 AmD 515; Claflin v: Griffin, 21 N- 
Y. Super. 689; Henry v. Fowler, 3 
Daly (N. Y.) 199; Lawrence v. Der- 
by, 024; HowPr: hONs 7 VOSe ese Manw= 
facturers’ Bank v. Hitchcock, 14 
HowPr (N. Y.) 406. 

Amendment see infra § 713. 

On demurrer see infra § 482. 

On motion: 

For judgment on the pleadings see 

infra §§ 9538, 958. 

To strike see infra § 992. 
26. Objection taken by: 
Demurrer see infra § 482. 
Motion: 
For judgment on the pleadings see 
infra § 958. 

To strike see infra § 988. 

27. See supra § 80. 

28. Peacock, etc., Co. v. Williams, 
110 Fed. 915; Strong v. Sproul, 53 N. 
Y. 497; Reese v. Walworth, 61 App. 
Div. 64, 69 NYS 1115; Finn v. Post, 
61 Misc. 136, 112 NYS 1046; Siriani 
v. Deutsch, 12 Mise. 213, 34 NYS 26; 
Wilcox v. Home L. Ins. Co., 117 NYS 
937; Van Valen v. Lapham, 13 HowPr 
240 [aff 12 N. Y. Super. 689]; Ameri- 
can Button-Hole, etc., Co. v. Hill, 27 
S.C. 164, 3 SE 82; Boylston v. Crews, 
2S. C. 422. 

[a] Where not bad as a whole (1) 
an answer cannot be treated as frivo- 
lous. Munger v. Shannon, 61 N. Y. 
251; Fettretch v. McKay, 47 N. Y. 
426, 11 AbbPrNS 453; Thompson v. 
Erie R. Co.,. 45 N. Y. 468; Voris v. 
Schmaling, 185 App. Div. 773, 173 
NYS 424; Grocers’ Bank v. O’Rorke, 6 
Hun (N. Y.) 18. (2) If one of sever- 
al pleas is good the entire pleading 
is not frivolous. Wilcox v. Home L. 
Ins. Co., 117 NYS 937; Lockwood v. 
Salhenger, 18 AbbPr (N. Y.) 136. See 
Hagedorn Merz Co. v. Burns, 178 App. 
Div. 483, 165 NYS 99 (where in addi- 
tion ‘to the alleged frivolous denial 
the answer set up breach of war- 
ranty). 

[b] Redundancy.—A paragraph of 
a defense will not be adjudged frivo- 
lous merely because redundant. 
Kosztelnik v. Bethlehem Iron Co., 91 
Fed. 606. 

29. U. S.—Dominion Nat. Bank v. 
Olympia Cotton Mills, 128 Fed. 181; 
Oregonion R. Co., Ltd. v. Oregon R., 
etc., Co., 22 Fed. 245, 10 Sawy. 464° 
[rev on other grounds 1380 U.S. 1, 9 
SCt 409, 32 L. ed. 837]. 

Ala.—Elliott v. Hslava, 3 Ala. 568. 

Ark.—Mandel v. Peet, 18 Ark. 236. 

Cal.—Hemme v. Hays, 55 Cal. 337. 
See C.—Miller v. Ambrose, 35 App. 

Ida.-—Goldstein v. Krause, 2 Ida. 
(Hasb.) 294, 13 P 232. 

Ind.—Clark v. Jeffersonville, 
R. Co., 44 Ind. 248. 

Minn.—Cairns v. Lewis, 169 Minn. 
156, 210 NW 855; Bronzin Holding 
Co. v. McGee, 166 Minn. 129, 207 NW 
199; Segerstrom v. Holland Piano 
Mfg. Co., 160 Minn. 95, 199 NW 897; 
O’Donnell v. Lesselyoung, 150 Minn. 


etc., 
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ciency of the plea, it cannot be held to be frivolous.2® | In determining whether an answer is frivolous, the 


318, 185 NW 289; Sheets v. Ramer, 
125 Minn. 98, 145 NW 787; State v. 


Weber, 96 Minn. 422, 105 NW 490, 113 
AmSR 630; St. Cloud First Nat. Bank 
v.. Lang, 94 Minn. 261, 102 NW 700; 
Morton v. Jackson, 2 Minn. 219. 

Miss.—Germain v. Harwell, 108 
Miss. 396, 66 S 396. 

Mo.—Pidgeon v. United R. Cos., 
154 Mo. A. 20, 133 SW 130. 


N. J.—National Surety Co. v. Mul- 
ligan, 146 A 372; Sculthorpe v. Com- 
monwealth Casualty Co., 98 N. J. L. 
845, 121 A 751; Milberg v. Keuthe, 
OSe Ned ea Ome dc AS hbo BUICeLt ty: 
Mut. L. Ins. Co. v. Wilkes-Barre, etc., 
ReCO7.5 018 NG a die lanes 50's, 0 A 734; 
Hogeycamp v. Ackerman, 24 N. J: iT 
are owe v. Lawrence, 22 N. J. L. 


N. M.—Mills v. Terr., 13 N. M. 174, 


81 P 

N. Y.—Chatham Nat. Bank v. Pratt, 
doo NG Yam e23,) of INGD? 236) eCook we 
Warren, 88 N. Y. 37; Samuels v. Eve- 
ning Mail Assoc., 52 N. Y. 625 mem; 
Youngs v. Kent, 46 N. Y. 672; Mann- 
ing v. Tyler, 21 N. Y. 567; Anderson 
v. McNeely, 120 App. Div. 676, 105 
NYS 278; Kene v. Hill, 102 App. Div. 
370, 92 NYS 805; Soper v. St. Regis 
Paper Co., 76 App. Div. 409, 78 NYS 
782; Dancel v. Goodyear Shoe Mach. 
Co., 67 App. Div. 498, "73 “NYS» 875; 
Bedlow v. Stillwell, 45 App. Div. 557, 
61 NYS 371; Hill v. Warner, 39 App. 
Div. 424, 57 NYS 355; Henriques v. 
Garson, 26 App. Div. 38, 49 NYS 1076; 
Carpenter v. Adams, 34 Hun 429 
[app dism 98 N. Y. 668 mem]; Per- 
kins v. Squier, 1-Thomps. & C. 620; 
Full ‘v.- Smith; 8 SNesY. Super, 649; 
Brown v. Jenison, 5 N. Y. Super. 732, 
CodeRepNS 156; Struver v. Ocean 
Ins. Co., 2 Hilt. 475, 9 AbbPr 23; Hin- 
ton v. Bogart, 78 Misc. 586, 139 NYS 
1021 [rev on other grounds 79 Misc. 
418, 140 NYS 111]; Halliday v. Bar- 
ber, 38 Misc. 116, 77 NYS 98; Kirk- 
bride v. Wilgus, 37 Misc. 519, 75 NYS 
1036; German Exch. Bank v. Kroder, 
13 Misc. 192, 34 NYS 133; Sutorius v. 
North, 1 Mise. 298, 20 NYS 726; Ros- 
enberg v. Hyman, 84 NYS 171; An- 
dreae v. Bandler, 56 NYS 614; Platt, 
etc., Refining Co. v. Hepworth, 13 NY 
CivProe 122; Webb v. Van Zandt, 16 
AbbPr 190; ‘Hecker v. Mitchell, 5 Abb 
Pr 453; Lefferts v. Snediker, 1 Abb 
Pr 41; Griffin v. Todd, 48 HowPr Lise 
Sixpenny Sav. Bank v. Sloan, 12 
HowPr 543; Thorn v. New York Cent. 
Mills, 10 HowPr 19 [aff 1 AbbPr 187]% 
Nichols v. Jones, 6 HowPr 355; Rae 
v. Washington Mut. Ins. Cons HowPr 
21, CodeRepNS 185; Nolan v. Breed, 
1 NYLRec 112; Vilas Nat. Bank v. 
Moore, 14 NYWklyDig 334. 

N:, .Ci—Johnson City First Nat. 
494, 26 SH 
5153 How- 


Bank v. Pearson, 119 N. C. 
46; Weil v. Uzzell, 92) N.C. 


ell v. Ferguson, 87) N.C. 113; Erwin 
v. oe 64 N. C. 321. 
N. D.—Sifton v. Sifton, 5 N. D. 


187, 65 NW 670; Yerkes v. Crum, 2 
N. D. 72, 49 NW 492 (both recognizing 


rule). 

Oh.—White v. Calhoun, 83 Oh. St. 
401, 94 NE 743. 

Okl.—Nolen vy. State, 48 Okl. 594, 
150 °P°149, 

Or.—Randall v. Simmons, 40 Or. 


5D4, 60 Sie: 

S. C.—Guaranty Trust Co. v. Kib- 
Jer}, 105, S. C. 5138, 90 SH 159; Winn 
We Waring. 48. Cc, L. 428. 

S. D.—Fargo v. Vincent, 6 S. D. 209, 
60 NW 858. 

Wis.—Cottrill v. Cramer, 40 Wis. 
555; Cahoon v. Wisconsin Cent. R. 
Co., 10 Wis. 290; Farmers’, etc., Bank 
v. ae 7 Wis. 379. 


En Papineau v. King, 10 M. & 
W. 216, 152 Reprint 448. 
Man.—Woods v. Tees, 


5 Man. 256. 
aor S.—Holmes v. Taylor, 32 N. S. 
ily 
Sask.—Canadian Grain Co, v. Lepp, 
9 Sask. L. 447, 33 DomLR 185, [1917] 
1 WestWkly 684; Regina Brokerage, 
etc., Co. v. Waddell, 9 Sask. L. 154, 


27 DomLR 533, 34 WestLR 229, 10 
WestWkly 364. 

“One that raises no issue or ques- 
tion of fact or law pertinent and ma- 
terial in the action.” Weil v. Uzzell, 
G2uINES Cano Won ulate 

[a] “Frivolous answer” (1) is one 
Chee contains no valid defense, and 
which is insufficient on its face. 
White v. Calhoun, 83.Oh. St. 401, 94 
GD Ren KD ON “frivolous answer” 
has been defined to be one which, 
if true, does not contain any defense 
to any part of plaintiff's cause of ac- 
tion. An answer that merely contro- 
verts allegations of the complaint is 
frivolous, unless it contains a denial 
of some material allegation of the 
complaint. An answer that only con- 
troverts the allegations of the com- 
plaint iSicer ivolous, if it does not put 
in issue some allegation which plain- 
tiff must establish to entitle him to 


a verdict. Gilbert v. Rounds, 14 
HowPr) (N+ ¥:) » 46; ; 
[b] Frivolous defense is one 


which at first glance can be seen to 
be merely pretensive, setting up some 
ground which cannot be sustained by 
argument. Dominion Nat. Bank v. 
Nt dee spec Cotton 128 Fed. 181, 


{[c] Both denials and defenses 
may be frivolous.—A denial is friv- 
olous when upon its face it is not a 
denial, and a defense is frivolous 
when upon its face it is not a defense. 
Rochkind v. Perlman, 123 App. Div. 
808, 108 NYS 224, 1151. 

[a] Answers held frivolous.—(1) 
An answer by a wife, made a party 
to a suit to foreclose a mortgage ex- 
ecuted by her husband alone, because 
of the alleged claim of a lien accru- 
ing subsequent to the lien of the 
mortgage, which sets up her para- 
moynt inchoate right of dower. An- 
derson v. McNeely, 120 App. Div. 676, 
105 NYS 278. (2) An answer in an 
action to foreclose a mortgage for 
nonpayment of interest, which de- 
nied that defendants were in default 
in the payment of a sum which be- 
came due on a certain day and no- 
where averred that the interest had 
been paid, or denied that plaintiff was 
entitled to the amount claimed to be 
due, or put in issue any material fact. 
Excelsior Sav. Bank vy. Campbell, 2 
Hun (N. Y.) 375, 4 Thomps. & C. 549, 
48 HowPr 347. (3) In an action in 
this state by an infant on a judgment 
recovered by plaintiff in another state 
for personal injuries, an answer al- 
leging that the guardian ad litem in 
the original action was a necessary 
party, that defendant had no knowl- 
edge as to the truth of the allegations 
of the complaint and therefore denied 
the same, and further alleging con- 
tributory negligence on _  plaintiff’s 
part and want of negligence on de- 
fendant’s part, and that the verdict 
was excessive and resulted from ap- 
peals to the passion and prejudice 
of the jury: Finn v. Post; 61 Mise: 
136, 112 NYS 1046. (4) In an action 
to recover damages for an alleged un- 
lawful eviction, an answer which de- 
nied each and every allegation set 
forth in the complaint except as 
therein admitted, qualified, or ex- 
plained. Barton v. Griffin, 24 Misc. 
453, 53 NYS 661 [aff 36 App. Div. 572, 
55 NYS 477]. (5) As, in an action on 
a note, it could not be Shown that 
it was given simply as memorandum, 
under an agreement that it should 
be renewable and payable only out of 
profits of a business, allegations to 
that effect are frivolous. Timmons v. 
Bourges Serv., Inc., 205 App. Div. 600, 
200 NYS 138. 

[e] Where answer alleges usury 
in general terms, without stating the 
quantum, or a corrupt agreement for 
its payment, plaintiff is entitled to 
judgment for its frivolousness, and 
need not move to make it more defi- 
nite and certain. Manning vy. Tyler, 
20 N: YY. "567. : 


Mills, 


[f] Regarded as no plea at all.— 
Farmers’, etc., Bank v. Sawyer, 7 Wis. 
379, 383. 

2] “Sham plea’? compared and 
distinguished.—(1) A plea cannot be 
both sham and frivolous at the same 
time. Fidelity Mut. L. Ins. Co. v. 
Wilkes-Barre, etc., R. Co., 98 N. J. L. 
507, 120 A 734. (2) A sham plea is 
one good on its face, but false in fact; 
a frivolous plea is one which on its 
face sets up no defense, although it 
may be true in fact. Nelson v. In- 
dependent Fruit Auction Co., 176 
Minn. 468, 223 NW 767 (first case); 
Milberg v. Keuthe, 98 N. J. L. 779, 121 
A 713; In re Beam, (CN. J: Prerog.) 
117 A 613; Brown v. Jenison, 5 6 
Y. Super. 732, CodeRepNS 156; An- 
dreae v. Bandler, 56 NYS 614; Lef- 
ferts v. Snediker, 1 AbbPr (N. Y.) 41; 
Hull v. Smith, 8 HowPr (N. Y.) 149. 
(3) A frivolous answer is always as- 
sumed to be true, while a sham an- 
swer must be admittedly false or con- 
clusively proved to be so; the; char- 
acter of the former is determined by 
mere inspection, while the character 
of the latter is usually determined by 
proof aliunde. Milberg v. Keuthe, 98 
eS ma 709,. 2d ANTS C4) CAR Erivo= 
lous plea need not be false, but is 
palpably insufficient as a legal de- 
fense. Fidelity Mut. L. Ins. Co. v. 
Wilkes-Barre, etc., R. Co., 98 N. J. L. 
507, 120 A-~.734. (5) An answer 
averring facts not legally responsive 
to the inquiry involved is, in contem- 
plation of law, either sham or frivo- 
lous. Boynton Lumber Co. v. Evans, 
101 N. J. L. 120, 128 A 180. 

30. Minn.—Morton vy. Jackson, 2 
Minn. 219. 

N. J.—Hogencamp vy. Ackerman, 24 
Ne Je 133. 

N. M.—Mills v. Terr., 18 N. M. 174, 
81 P ae uke 

N. Y.—Chatham Nat. Bank v. Pratt, 
135 N. Y. 423, 32 NE 236; Cook v. 
Warren, 88 N. Y. Bh Strong v. Sproul, 
53 N. Y. 497 [rev 4 Daly 326]; Con- 
solidated Rubber Tire Co. v. Vehicle 
Equipment Co., 121 App. Div. 764, 
106 NYS 599; Maccarone v. Hayes, 
85 App. Div. 41, 82 NYS 1005; Zim- 
merman v. Meyrowitz, 77 App. Div. 
329, 79 NYS 159; Bedlow v. Still- 
well, 45 App. Div. 557, 61 NYS 371; 
Henriques v. Trowbridge, 27 App. 
Div. 18, 50 NYS 108; Henriques v. 
Garson, 26 App. Div. 38, 49 NYS 1076; 
Exchange F. Ins. Co. v. Norris, (hae 
Buny527. 26 °N VS 1823s Carpenter Vv. 
Adams, 34 Hun 429 [app dism 98 
N. Y. 668 mem]; Chatham Nat. Bank 


v. Shipman, 20 Hun 543; Lindon v. 
Beach, 6 Hun 200; Wyckoff v. An- 
drews, 50 N. Y.. Super. 196; Halli- 


day v. Barber, 38 Mise. 116, 77 NYS 
98 [rev 37 Misc. 840, 76 NYS 99195 
Lloyd v. Ballantine, 20 Misc. 141, 45 
NYS 809; Metzger v. Metropolitan El. 
Ri 1GG: 01 NYS 676; Hagadorn v. 
Edgewater, 13 NYS 687; Barney v. 
King, 138 NYS 685; National Broad- 
way Bank vy. Swift, 13, NYS e52/6F 


Schoonmaker y. New York, 7 NYSt.- 


430; Webb v. Van Zandt, 16 AbbPr 
190; Smith v. Mead, 14 ‘AbbPr 262; 
Littlejohn We Greeley, 13 AbbPr 311, 
22 HowPr 3845; Sixpenny Sav. Bank 
v. Sloan, 2 AbbPr 414, 12 HowPr 543; 
Shearman v. New York Cent. Mills, 
1 AbbPr 187; Deuel v. Sanford, 67 
HowPr 354; Griffin v. Todd, 48 HowPr 
15; Kelly v. Barnett, 16 HowPr 135; 
Rae v. Washington Mut. Ins. Co., 6 
HowPr 21, CodeRepNS 185; Dar- 
row uw? Miller, sbi HowPr- 224 7 
Codehen 241. 
C.—Western Carolina Bank vy. 

Shon 113.5N. (Cs 478; 18) SHEW0S8: 

N. D.—Yerkes v. Crum, 2N. D. 72, 
49 NW 422 

Ss. C.—Gray v ‘Gidiere, =P. SiGx Ee 
438; Winn v. Wearine, 4 8. L. 428. 

Wis.—Cottrill v. Cramer, ea Wis. 
555; Moyer v. Strahl, 10 Wis. 83; 
Martin v. Weil, 8 Wis. 220; Farm- 
ers’, etc., Bank v. Sawyer, 7 Wis. 3795 
Van Slyke v. Carpenter, 7 Wis. 173. 
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For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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only question is whether or not it denies any material 
allegations of the complaint.or sets up any defense ;*! 
and no plea or answer which presents a defense or an 
issue as to any material allegation in the declaration 
or complaint,*? or as to any fact essential to plain- 
can be deemed frivolous, even though 
it may also contain immaterial allegations.** A plea 
concluding with a verification which ought to con- 


tiff’s recovery,** 


clude to the country is frivolous.*® 


Eng.—Papineau v. King, 10 M. & W. 
216, 152 Reprint 448. 

Ape S.—Holmes v. Taylor, 32 N. S. 

Sask.—Canadian Grain Co. v. Lepp, 
9 Sask. L. 447, 33 DomLR 185, [1917] 
1 WestWkly 684. 

[a] If a defense can be spelled out 
from the pleading, or any part of 
it, it will not be considered frivolous. 
Moody v..Belden, 15 NYS 119. 

[b] Mere defect in form will not 
render it frivolous. Thompson  v. 
Griswold, 11 NYWklyDig 180. 

[ec] Good defense “shadowed 
forth.”—Mere vagueness in pleading 
is not frivolousness. It is enough on 
a motion for judgment for frivolous- 
ness of the answer that a good de- 
fense is “shadowed forth.’ 
Barnett, 16 HowPr 
oe Vie Cli, wae IN. Dk ge ‘49 NW 

[ad] Bad faith.—(1) While it has 

been said that it is immaterial wheth- 
er the answer was interposed in good 
faith (Hecker v. Mitchell, 5 AbbPr 
(N. Y.) 453; Swinburne v. Stockwell, 
58 HowPr (N. Y.) 312; Thorn v. New 
York Cent. Mills, 10 HowPr (N. Y.) 
19 [aff 1 AbbPr 187]), (2) it also has 
been said that ‘‘a pleading is not 
frivolous unless it is indicative of 
bad faith in the pleader upon bare in- 
spection” (Bedlow v. Stillwell, 45 
App. Div. 557, 558, 61 NYS 371 [quot 
Merchants’ Review Pub. Co. v. Buch- 
107 NYS 726, 727]. 
See Darrow v. Miller, 5 HowPr (N. 
Y.) 247, 3 CodeRep 241). (3) It must 
be so palpably bad that the court 
may be able by bare inspection to de- 
cide it frivolous and indicative of bad 
faith. Strong v. Sproul, 53 N. Y. 
497; German Exch. Bank v. Kroder, 
13 Misc. 192, 34 NYS 133; Schoon- 
maker v. New York, 7 NYSt 430; 
Wyckoff v. Andrews, 5 NYCivProc 
410; Griffin v. Todd, 48 HowPr (N. 
Y.) 15; Vilas Nat. Bank v. Moore, 14 
NYWklyDig 334; Fargo v. Vincent, 
6 S. D. 209, 60 NW 858; Lerdall v. 
Charter Oak L. Ins. Co:; 51 Wis. 426, 
8 NW 280. (4) An answer is frivo- 
lous when it is clearly insufficient on 
its face, does not controvert the ma- 
terial points of the complaint, and is 
presumably interposed for mere pur- 
poses of delay. Guaranty Trust Co. 
v. icibler, 2105 "S.C. 513,990" Sk 159. 
(5) While an answer setting up fraud 
and misrepresentation in defense of 
an action on a contract may be de- 
murrable, because it does not allege 
that defendant upon the discovery 
of the fraud rescinded, or returned or 
offered to return any benefits it had 
received under the contract, it is not 
frivolous, since it does not indicate 
bad faith upon bare inspection. Mer- 
chants’ Review Pub. Co. v. Buchan’s 
Soaps. Corp., 107 NYS 726. (6) In 
the Practice Act of 1912 the word 
“frivolous, ” as applied to a defense, 
is used in the sense of “legally in- 
sufficient,” without any imputation 
of insincérity or bad faith on the part 
of the pleader. Sculthorpe v. Com- 
monwealth Casualty Co., 98 N. J. L. 
845, 121 A751. 

31. Montgomery v. Merrill, 62 Cal. 
3885; Hemme v. Hays, 55 Cal. 337; 
Youngs v. Kent, 46 N. ¥. 672; Kay v. 
Whittaker, 44 N.Y. 565; Soper VISE 
Regis Paper Co., 76 App. Div. 409, 
78 NYS 782; Peo. v. Women’s Inst. 
Dispensary, etc., Soe: 7 Lans. (N.-Y-) 
304; Livingston Vv. Hammer, ZO INiexe. 
Super. 670; Brown v. Jenison, 5 Ny. 
Super. 732, CodeRepNS 156; Collis 


an’s Soaps Corp., 
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v. Alburtis, 13 Daly 425, 9 NYCivProc 
80; Grocers’ Bank v. Murphy, 9 Daly 
(N. Y.) 510;° Galbraith v. Daily, 37 
Mise. 156, 74 NYS 8373 Crucible Co, 
v. Steel Works, 9 AbbPrNS (N. Y.) 
195; Smith v. Mead, 14 AbbPr (N. 
Y.) 262; Hecker v. Mitchell, 5 AbbPr 
(N. Y.) 453; Leach v. Boynton, 3 Abb 
Pro CNa ye) ) Poa Martin w: Kanouse, 2 
AbbPr (N. Y.) 327; Shearman v. New 
York Cent. Mills, 1 AbbPr (N. Y.) 
187; Lefferts v. Snediker, 1 AbbPr 
CN. Y.) 41; Berrigan v. Oviatt, 3 
HowPrNS (N. LYE) LO Orne Con laire lily ave 
Church, 65 HowPr (N. Y.) 399; Kel- 
ly v. Barnett, 16 HowPr (N. Y.) 135; 
Witherspoon v. Van Dolar, 15 HowPr 


CNEOY!) 22665 eSt eManks han sueCO.nVs 
Harris, 13 HowPr (N. Y.) 95; Sixpen- 
ny Sav. Bank v. Sloan, 12. HowPr 


(N. Y.) 543; Hull v. Smith, 8 HowPr 
(CN. Y.) 149; Nichols v. Jones, 6 How 
PrrGNeiisa5- 

32. U. S.—Peacock, 
Williams, 110 Fed. 915. 

Minn.—O’Donnell v. Lesselyoung, 
150 Minn. 318, 185 NW 289; State v. 
Weber, 96 Minn. 422, 105 NW 490; 
nege v. Secrest, 28 Minn. 43, 8 NW 

N. J.—Smith v. Hopping, 88 N. J. 
Elo 5 a9 buA. 993: 

N. Y.—Hlectrical Accessories Co. v. 
Mittenthal, 194 N. Y. 473, 87 NE 684; 
Bennett v. Leeds Mfg. Co., 110 N. Y. 
150, 17 NE 669; Hays v. Hathorn, 
74 N. Y. 486; Munger v. Shannon, 61 
. 251; Strong’ v. Sproul,.53 N., Y. 

7; Farmers’ Nat. Bank v. Leland, 
50 N. Y. 6738; Youngs v. Kent, 46 N 
Y. 672 -[rev. 32. N: Y. Super. 248]: 
Maccarone v. Hayes, 85 App. Div. 41, 
82 NYS 1005; Barrie v. Yorston, 35 
App. Div. 404, 54 NYS 841; Trumbull 
v. Ashley, 26 App. Div. 356, 49 NYS 
786; Gruenstein v. Jablonsky, 1 App. 
Div. 580, 37 NYS 538; Merritt v. Gou- 
ley, 58 Hun 372, 12 NYS 132, 20 NY 
CivProc 43; «Warner: vz. (U. .S.3band; 
ete, (Coens 3, Elin iol AGD UN YSa) 4 bs 
Chatham Nat. Bank v..Shipman, 20 
Hun 543; Klots v. Fincke, 2 Thomps. 
& C. 580; Metropolitan Bank v. Lord, 
LL IN / Supers) i630— Promme } iv. 
Schwoerer, 30 Misc. 825, 61 NYS 1108; 
Jones v. Brown, 29 Misc. 517, 61 NYS 
972; Belsena Coal Min. Co. v. Lib- 
erty Dredging Co., 26 Misc. 846, 55 
NYS 747; Austen v. Westchester Tel. 
Co., 8 Misc. 11,.28 NYS-77; Andreae 
v. Bandler, 56 NYS 614; Metzger v. 
Metropolitan El. R. Co., 21 NYS 677; 
Selover v. Lockwood, 21 NYS 661; 
Harland v. Howard, 10: NYS 449; 
Taylor v. Smith, 8 NYS 519; Mather 
v. Union L. & T. Co., 7 NYS 213; New- 


ete un COUN sv. 


ton v. Gould, 14 NYSt 397; Stent v. 
Continental Nat. Bank, 5 AbbNCas 


88; Richter v. McMurray, 15 AbbPr 
346; Morrow v. Cougan, 3 AbbPr 328; 
Metropolitan Bank v. Lord, 1: AbbPr 
185; Williams v. Richmond, 9 HowPr 
522; Temple v. Murray, 6 HowPr 329; 
Davis v. Potter, 4 HowPr 155, 2 Code 
Rep 99. 

N. C.—Western Carolina Bank v. 
Atkinson, 113 N. C. 478, 18 SE 708. 

Or.—Randall v. Simmons, 40 Or. 
DOA WON Me Dios 

[a] If a defense can be spelled out 
from the pleading, or any part of it, 
it is not frivolous. Struver v. Ocean 
Ins. Co., 2 Hilt. (N. Y.) 475, 9 AbbPr 
23; Moody v. Belden, 15 NYS 119; 
Moyer v. Strahl, 10 Wis. 83. 

[b] VWagueness in pleading, it is 
well settled, is not frivolousness. It 
is to be corrected by amendment, and 
not visited by judgment. EGR 
enough on the application for judg- 
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of a plea or answer may save it from being held 
false,?® but it cannot afford protection from the 
charge of frivolousness.*? 
a verified complaint may be regarded as frivolous.** 
Ordinarily a general denial or general 
issue cannot be deemed frivolous,*?® nor can a special 
denial putting in issue any material allegation ;*° and 
a denial in the conjunctive form is not frivolou 
But a denial not of any facts but that plaintiff has a 


An unverified answer to 


g.41 


ment on the ground that the answer 
is frivolous that a good defense is 
set forth. Where the defense set up, 
if true, is good, judgment should not 
be granted on a summary application. 
ely v. Barnett, 16 HowPr (N. Y.) 
35 


{c] Answer averring that plaintiff 
is not, but that another person named 
is, the real party in interest in the 
action, is not frivolous. Tamisier v. 
Cassard, 17 Abb Pry GNa Yepelsie 

[d] When the answer puts in is- 
sue material allegations of the com- 
plaint (1) although its form and 
structure indicate that the intention 
of the pleader is to present a dif- 
ferent plea, the issues in fact pre- 
sented cannot be disregarded, and the 
court cannot, by summary judgment, 
deprive defendants of the right toa 
trial of the issues thus formed. 
Youngs. v. Kent, 46 N. Y¥. 672. © (2) 
An answer which puts in issue ma- 
terial allegations as to defendant 
cannot be called frivolous, although 
the defense stated is an unreasonable 
one. West End Sav., etc., Assoc. v. 
pias 4 App. Div. 618 mem, 39 NYS 


Amendment see infra § 713. ’ 

On demurrer see infra § 482. 

On motion: 

For judgment on the pleadings see 

infra § 958. 

To strike see infra § 988. 

33. Van Alstyne v. Freday, 41 
N. Y. 174; Dancel v. Goodyear Shoe 
Mach. Co., 67 App. Div. 498, 73 NYS 
875; Lord v. Chesebrough, 6 N. Y. 
Super. 696, CodeRepNS 322. 

34. Munger v. Shannon, 61 N. Y. 
251; Thompson vy. Erie R. Co., 45 N. 
Y. 468; Richter v. McMurray, 15 Abb 
Pr (N. Y.) 846; Temple v. Murray, 
Gutow Pre CN V2) 23/29) ae 

35. Copperthwait v. Dummer, 18 
Ned Lao. 

86. See supra § 224. 

37. Fleury v. Roget, 7 N. Y. Super. 
646, 9 HowPr 215; Thorn v. New- 
York Cent. Mills, 10 HowPr (N.. Y.) 
19 [aff 1 AbbPr 187]. 

Amendment see infra § 713. 

On demurrer see infra § 482. 

On motion: 

For ude ent on the pleadings see 

infra § 9 
To strike re infra § 988. 


38. Consolidated Music ue Mor- 
rison, 30 Cal. A. 308, 158: P 49, 
39. Brooks y. Chilton, 4 Gall 640; 


Byrne v. Hegeman, 24 App. Div. 152, 
48 NYS 788; Belsena Coal Min. Co. 
v. Liberty Dredging Co., 26 Misc. 846, 
55 NYS 747 [aff 27 Misc. 191, 57 NYS 
739]; Sifton v. Sifton, 5 N. D. 187, 65 
NW 670; Black River Impr. Co. 
v. Holway, 85 Wis. 344, 55 NW 418. 

Amendment see infra § 713. 

On demurrer see infra § 482. 

On motion: 

For judgment on the pleadings see 

infra § 958. 

To strike see infra § 988. 

40. Dinsmore v. New York, 4 Hun 
(CN. Y.) 648, 67 Barb. 341; Andreae 
v. Bandler, 25 Misc. 778, 56 NYS 614; 
Wood v. New York, 3 AbbPrNS (N. 
Y.) 467 [app dism 4 AbbPrNS 152]; 
American Button-Hole, ete, Co. v. 
Hall, 927, SEC. 164;5).3) SH 82: 

[a] Denial of fact not alleged.— 
An answer is not frivolous which de- 
nies a fact essential to a plaintiff’s 
recovery, even though such fact is 
not dinxectly averred in the complaint. 
Hye v. Chesebrough, 6 N. Y. Super. 

41. Livingston v. Hammer, 20 _N. 
Y. Super. 670 [overr Shearman v. New 


198 [49 C.J.] 


cause of action is frivolous,4? as is one which con- 
stitutes a negative pregnant,*® or which is evasive 
and does not squarely meet the allegations of the 
pleading to which it is directed,** or one which takes 


issue on an immaterial matter.*® 


Denials on information and belief or of knowledge 
A denial of any knowledge or in- 
formation sufficient to form a belief as to a material 
matter, if authorized by statute,*® cannot, merely by 
reason of its being in this form, be held frivolous ;#7 
and such a denial, even as to matters presumptively 
within defendant’s knowledge, while it may be eva- 
sive and sham,*® is not necessarily frivolous.?® 
the mere denial of facts on information and belief, 
where in proper form, does not make an answer 
An answer denying facts of record 
easily accessible to defendant has been regarded as 


or information. 


frivolous.®° 


frivolous.®1 
Effect of former decisicn. 


foe Cent. Mills, 1 AbbPr (N. Y.) 
187]. 


42. Mullen v. Kearney, 2 CodeRep 
CNSEYS) asa) 

43. Hutchinson v. Bien, 46 Misc. 
302, 98 NYS 189 [aff 104 App. Div. 
214, 93 NYS 216]; Laurie v. Duer, 
80 Misc. 154, 61 NYS 930. 
eave pregnant see infra §§ 335— 

44. Hale v. Swinburne, 66 HowPr 
(N. Y.) 387; Nichols v. Jones, 6 How 
Pr GNe Wi.) <3'55. 

fa] Answer denying the allega- 
tions “as alleged” in certain para- 
graphs of the complaint limits such 
denial to the form of the allegations 
of the complaint, instead of denying 
the substance, and is _ frivolous. 
Hutchinson y. Bien, 104 App. Div. 214, 
eon 216 [aff 46 Misc. 302, 93 NYS 

Evasive plea or answer see supra § 
221. See also supra § 89. 

45. Bailey v. Aitna Indemn. Co., 
5 Cal. A. 740, 91 P 416; Goldstein v. 
Krause, 2 Ida. (Hasb.) 294, 18 P 232; 
Howe: v. Lawrence, 22 N. J. L. 99; 
Peo. v. Women’s Inst. Dispensary, 
etc., Soc., 7 Lans. (N. Y.) 304; Edson 
v. Dillaye, 8 HowPr (N. Y.) 2738. 

Denial or traverse of immaterial 
matters see infra §§ 315, 328. 

46. See infra §§ 332-334. 

47. Neubauer v. American Seating 
Co., 171 Fed. 273; Bennett v. Leeds 
Mie Co. 1 U0 ONE Ye 150; ata NED A66 9); 
Fettretch v. McKay, 47 N. Y. 426, 11 
AbbPrNS 4538; Cerlian v. Bacon, 155 
App. Div. 118, 140 NYS 47; Hill v. 
Warner, 39 App. Div. 424, 57 NYS 
3855; Barrie v. Yorston, 35 App. Div. 
404, 54 NYS 841; Trumbull v. Ash- 
ley, 26 App. Div. 356, 49 NYS 786; 
Byrne v. Hogeman, 24 App. Div. 152, 
48 NYS 788; Sheldon v. Heaton, 78 
Hun 50, 29 NYS 275; Warner vy. U.S. 
Land, etc., Co., 53 Hun 312, 6 NYS 
411; Robert Gere Bank y. Inman, 51 
Hun 97,°5 NYS 457 [aff 115 N. Y. 650 
mem, 21 NE 1118 mem]; Grocers’ 
Bank v. O’Rorke, 6 Hun (N. Y.) 18; 
Rourke v. Regnault, 11 Mise. 622, 32 
NYS 794; Hagadorn v. Edgewater, 13 
NYS 687; Newton v. Gould, 14 NYSt 
397; Smith v. Gratz, 59 HowPr (N. 
Y.) 274; Sherman vy. Bushnell, 7 
HowPr (N. Y.) 171. But see Fleury v. 
Roget, 7 N. Y. Super. 646, 9 HowPr 
215 (answer held frivolous). 

fa] If it denies information but 
not knowledge it is unauthorized and 
may be held frivolous. Sigmund v. 
Minot Bank, 4 N. D. 164, 59 NW 966. 

48. See supra § 224. 

49. Hecker v. Mitchell, 13 N. Y. 
Super. 687, 5 AbbPr 453; Stockton v. 
Kenney, 24 Misc. 300, 52 NYS 1006; 


An answer will be held 
to be frivolous where there is a decision in point ad- 
verse to its sufficiency,°? unless the principle of such 
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suit brought.°°® 


So 


[§§ 225-226 a 


decision is questionable.5% 
Defenses 

Brought.*>4 In no case is a defendant to be deprived 
of a good defense®® merely because it accrued after 


Accruing after Suit 


Under the common-law rule matter of defense, 
which arises after the commencement of the action 
but before plea or answer filed, must be specially 
pleaded.®? It cannot be pleaded in bar of the action 
generally, but must be pleaded in bar to the further 
maintenance of the action;®® but where it is pleaded 
in bar generally, it is good after verdict,®® and a re- 
lease given after the commencement of the action 
has been allowed to be pleaded in bar generally.®® 
Where costs accrue upon the filing of the complaint 
and the issue of summons, pleas averring matters of 
defense which have arisen since the suit was 


brought, although before plea pleaded, must operate 


Morrow v. Cougan, 3 AbbPr (N. Y.) 
328; Leach v. Boynton, 3 AbbPr (N. 
Y.) 1. But see Morgan v. Quo Vadis 
Amusement Co., 45 Mise. 130, 91 NYS 


882; Austen v. Westchester Tel. 
Co. FSU Mises 1a? SaANVIS) Tis males 
Vv.) Hicks; 212° dtowPr® ‘(GN AY.) 253; 


Thorn v. New-York Cent. Mills, 10 
HowPr (N. Y.) 19 [aff 1 AbbPr 187]. 
50. Kosztelnik v. Bethlehem Iron 
Co., 91 Fed. 606; Gallagher v. Mer- 
Till, Lo SA ppl Dinzwns2, AAs IN VS aeer 
Bidwell v. Sullivan, 10 App. Div. 135, 
41 NYS 770; Sammed v. Monsheimer, 
27 NYS 279. But see Pratt Mfg. Co. 
v. Jordan Iron, etc., Co., 33 Hun 143, 
5 NYCivProc 372, 67 HowPr (N. Y.) 
230 (where the answers were held 
frivolous). : 

Amendment see infra § 713. 

On demurrer see infra § 482. 

On motion: 

For judgment on the pleadings see in- 

fra § 958. 

To strike see infra § 988. 

51. In re Schuh, 66 Mont. 50, 212 
P 516; New York v. Matthews, 180 
N. Y. 41, 72 NE 629; Royal Bank of 
Canada v. Williams, 220 App. Div. 
608, 222 NYS 425; Preston v. Cuneo, 
140 App. Div. 144, 124 NYS 1031; 
Stone v. Auerbach, 1338 App. Div. 75, 
LL SNYS34 5 Boroughs Constrs Co. 
v. New York, 131 App. Div. 278, 115 
NYS 697 [rev on other grounds. 200 
N. Y. 149, 98 NE 480, 140 AmSR 633]; 
Bogart v. New York, 128 App. Div. 
139, 112 NYS 549; Doppelt v. Raeden, 
118 Mise. 203, 192 NYS 835; Howes 
vs Cortiy Blde. 1€0.,676 Mises 507, 4135 
NYS 562; Maiden v. Gerson, 182 NYS 
225; Engel v. Georgiades, 140 NYS 
93; Granniss v. McLean Auto. Co., 117 
NYS 881. 

52. Peo. v. McCumber, 27 Barb. 
632, 15 HowPr 186 [aff 27 Barb. 638 
note (mod on other grounds 18 N. Y. 
315)]; Swinburne v. Stockwell, 58 
HowPr (N. Y.) 312. See Strong v. 
Stevens, 11 N. Y. Super. 668. 

53. See cases supra note 52. 

54. Amendment setting up new de- 
fense see infra § 717. 

Supplemental pleas or answers see 


infra § 801. 

55. Horne v. Rodgers, 103 Ga. 649, 
30 SE 562. 

[a] In Quebec facts subsequent to 


the date upon which the action was 
taken cannot be pleaded when they 
have not for their object the extinc- 
tion of the obligation payment of 
which is claimed. Labonte v. Desjar- 
dins, 11 Que. Pr. 326. 

56. Horne v. Rogers, 103 Ga. 649, 
30 SE 562. 

57. Klair v. Philadelphia, etc., R. 
Co., 25 Del. 274, 78 A 1085. 


*By GILBERT G. FINLEY (8§ 226-239), 


in like manner as plea since the last adjournment or — 
plea pleaded.*+ Matter of defense which arises after 
plea or answer filed must be pleaded puis darrein con- 


58. U. S.—Yeaton v. Lynn, 5 Pet. 
224, 8 L. ed. 105. 
Ala.—McAlister vy. McAlister, 214 
Ala. 345, 107 S 843; Lindsay v. Bar- 
nett, 130 Ala. 417, 30 S 395; Dryer v. 
Lewis, 57 Ala. 551; McDougald v. Ru- 
therford, 30 Ala. 253; Burns v. Hind- 
man, 7 Ala. 531; Sadler v. Fisher, 3 
Ala. 200. 
Conn.—Canfield  v. New-Milford 
Eleventh School Dist., 19 Conn. 529. 
Ill.—Mount v. Scholes, 120 Ill. 394, 


11 NE 401; Kapischke vy. Koch, 79 
Tl. A. 238. 
pantie wih jhe v. Guest, 6 Blackf. 


,lowa.—Allen v. Newberry, 8 Iowa 


Me.—Rowell v. Hayden, 40 Me. 582. 

Md.—U. S. Bank v. Merchants’ 
Bank, 7 Gill 415; Semmes v. Naylor, 
12 Gill & J. 358. 

Mass.—Andrews  v. 13 
Mass. 472. 
ae H.—Cutter v. Folsom, 17 N. H. 

N. J.—Williams v. Public Serv. R. 
Coz, 28:Nee ToL. 1007 73 RA 104550 ten 
inson v. Hendrickson, 29 N. J. L. 180. 

N. Y.—Covell v. Watson, 20 Johns. 


414; Cobb v. Curtiss, 8 Johns. 470; 
pte v. Weeks, 2 Den. 821, 43 AmD 


Eng.—Carlisle v. Whaley, L. R. 2 
H. L. 391; Le Bret v., Papillon, 4 
East 502, 102 Reprint 923. 

[a] Release may be pleaded in bar 
to further maintenance of the suit. 
Williams v. Public Serv. R. Co., 78 
Nee Jaw COR CTS GAnad OA. 

[b] Under the English Common 
Law Procedure Act of 1852, any de- 
fense arising after the commencement 
of the action was required to be 
pleaded according to the fact, with- 
out formal commencement or conclu- 
sion, and in the absence of any aver- 
ment to the contrary a plea was pre- 
sumed to be a plea of matter arising 


Hooper, 


before action. Jones v.~ Hill,, Gs 3R35 
Q. B. 230. 
59. Cobbett v. Grey, 4 Exch. 729, 


154 Reprint 1409 (the court is bound 
to give a proper judgment if the plea 
does not go to the further mainte- 
nance of the action). 

Aider of verdict generally see in- 


fra, § 128. 
60. Wisehart v. Legro, 33 N. H. 
177; Kimball v. Wilson, 3 N. H. 96, 


14 AmD 342. 

-La] Reason for rule-—Where a 
general release is given, the presump- 
tion is that the costs have been ad- 
justed between the parties. Kimball 
v. Wilson, 3 N. H. 96, 14 AmD 342. 

61. Western R. Co. v. Foshee, 183 
Ala. 182, 62 S 500; State v. Webb, 110 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 226-228] 


tinuanee.°? 


ance.°8 


Under the code practice a defendant may set up 
in his answer any defense which exists at the time 
such answer is filed, irrespective of when it arose; 
but matter arising after the action is commenced and 
before answer must be specially pleaded,®® and it 
should be pleaded in bar of the further maintenance 
of the action and not in bar generally.®® 
Pleas Filed by Leave of Court.®7 
Where leave of court is necessary to the filing of a 
plea or answer,*® it must appear that defendant has 


[§ 227] H. 


But where matters of defense have 
arisen after an imparlanee, they may be pleaded as 
regular pleas in bar, and not puis darrein continu- 


PLEADING 


1. In General. 


peremptory, ‘® 


a meritorious defense,*® since otherwise the court will 


Ala. 214, 20 S 462 (is a plea puis dar- 
rein continuance). 

62. See infra § 784. 

63. Tillotson v. Preston, 3 Johns. 
(N. Y.)°229 (payment). 

64. Pyles v. Portland Gold Min. 
Coss edie: 598, 233 P 618; Willis 
we Chipp, 9 HowPr CNS ¥5') 568; Harn 
vy. Security Nat. Bank, 74 Okl. 164, 177 
P 598 (plea that, since institution of 
action to recover possession of note 
or its value, note had been delivered 
to plaintiff and accepted). See Whit- 
sett vy. Clayton, 5 Colo. 476 (leave of 
court to plead by supplemental an- 
swer is'not required). 

65. Allen v. Newberry, 8 Iowa 65. 

66. Herod v. Snyder, 61 Ind. 453; 
Ireland v. Montgomery, 34 Ind. 174; 
Allen v. Newberry, 8 Iowa 65. 

[a] Principle of the common law 
is not changed by the code. Allen v. 
Newberry, 8 Iowa 65. 

67. Affidavit of merits generally 
see infra § 234. 

68. See infra §§ 229, 594 et seq. 

69. Ill.—Bradley v. Progressive 
Metal, ete., Co., 205 Ill. A. 552. 

ae —Cox v. Pruitt, 25 Ind. 90. 

y.—Osborn v. Osborn, 175 Ky.-752, 
194 Sw 1047. 

Miss.—Pool v. Hill, 44 Miss. 306. 

Mo.—Hallowell v. Page, 24 Mo. 590. 

Nebr.—Bankers’ Reserve Life As- 
soc. v. Finn, 64 Nebr. 105, 89 NW 672. 

INT: —Conover Vv. 

D613 att 27 N. J. L.'6521}. 

B. C.—Wilson v. British Columbia 
Renine —Co;;> +20 “Bl IvG.. 209) 20 
DomLR~. 948, 28 WestLR 557, 6 
WestWkly 1046. 

70. Hallowell v. Page, 24 Mo. 590; 
Bankers’ Reserve Life Assoc. v. Finn, 
64 Nebr. 105, 89 NW _ 672. 

71) )-Cox’v: Pruitt, 25 Ind. 90. 
ar ape plead generally see supra §$ 

4, 

72. Burnsides v. Smith, 5 T. B. 
Mon. (Ky.) 464. 

Defective or insufficient plea see 
passim supra §§ 202-225. 

73. Osborn y. Osborn, 175 Ky. 752, 
194 SW 1047; Alexander v. Quigley, 
1 Ky. Op. 230; Wilson v. British Col- 
umbia Refining Co., 20 B. C. 209, 20 
DomLR 948, 28 WestLR 557, 6 
WestWkly 1046. 

[a] Unconditional leave to defend 
must be granted, even though the 
facts alleged are improbable or sus- 
picious. Wilson v. British Columbia 
Refining Co., 20 B. C. 209, 20 DomLR 


sera 28 WestLR 557, 6 WestWkly 
[b] Defendant constructively 


summoned can defend, any time be- 
fore judgment, even though he has 
written his attorney that he does not 
care to contest the action. Osborn v. 
Osborn, 175 Ky. 752, 194 SW 1047. 
{c] Error in submitting case hbe- 
fore process was executed or confes- 
sion taken does not prevent the filing 
of a meritorious and sufficient answer 
at any time before the case stood for 


ae Alexander v. Quigley, 1 Ky. Op. 
74, Pool v. Hill, 44 Miss. 306. 

ep hee Conover v. Tindall, 20 N. J. L. 
76. Liavis Acetylene Gas Co. v. 


Tindall, 20 N. J.| 


|v. Kunns, 27 Del. 264, 88 A 455. 


Morrison, 34 Ont. 
Stile 
77. Cross references: 
General rules as to time to file plead- 
ings see infra § 930. 
Time for filing: 
Affidavit of defense see infra § 369. 
Amendment see infra § 605 et seq. 
Demurrer see infra §§ 463-466. 
Dilatory plea see infra § 264. 
Petition, complaint, or declaration 
see supra § 196. 
Replication or reply see infra § 404. 
Set-off, counterclaim, and cross 
complaint, see infra § 384. 
ab pi Seas answer see infra § 


os), 23 DomuR 


Supplemental petition or complaint 
See infra § 799. 

78. See cases infra note 80. 

79. See cases infra note 80. 

80. See statutory provisions. 

[a] In California (1) a nonresi- 
dent comes under the last clause and 
is entitled to the full period after the 
service of the Summons. Grewell v. 
Henderson, 5 Cal. 465 (Code Civ. Proc. 
[1923] § 407 subd. 2). (2) A non- 
resident, served by publication, is en- 
titled to the full period after the com- 
pletion of the period of publication. 
Grewell v. Henderson, supra. 

[b] In Colorado, where the statute 
prescribes the time within which de- 
fendants are required to plead, no or- 
der of court is necessary therefor. 
King v. Gardner, 25 Colo. 395, 55 P 
(aC Comp. Li PLo2ty $36). 

[c] In Delaware (1) in scire facias 
and ejectment cases, where no aflfida- 
vit of demand is filed, defendant, if 
in court by service, is required to file 
his plea on the first general rule day 
after the process is returnable. sven 
If defendant is not in court by sery- 
ice, but appears during the term to 
which the process is returnable, in 
seire facias and ejectment cases in 
which no affidavit of demand is filed, 
and in any other case in which a dec- 
laration has been filed, defendant 
must plea by the next general rule 
day after his appearance, or the sec- 
ond general rule day where two full 
calendar weeks do not. intervene. 
State v. Kuhns, supra (27 L. [1913] 
c. 284). (3) Where a case in which 
an affidavit of demand is filed, does 
not go to judgment, it becomes as 
though no affidavit had been filed, and 
defendant shall be required to file his 
plea on the next general rule day, or 
the second general rule day where 
two full calendar weeks do not inter- 
vene, after the day the affidavit of 
demand became ineffective. State v. 
Kuhns, supra. 

[d] In Georgia (1) all pleas, both 
in abatement and in bar, must be filed 
at the first term. Jernigan v. Car- 
ter, 51 Ga. 232 (Park Code Annot. 
[1914] §§ 5564, 5685). (2) The time 
for answering an action at law is on 
or before the last day of the term to 
which the process was returnable. 
Camp v. Wallace, 61 Ga. 497. (3) If 
no court is held at the appearance 
term, the plea may be filed then or at 
the next term. Bowden v. Hatcher, 
83 Ga. 77, 9 SE 724. (4) Plea of non 


exercise a sound discretion in refusing leave.*° 
defenses*! and defective pleas will be rejected,*? but 
where defendant alleges facts which constitute a 
good defense, he is entitled to leave to defend.** 
record should show the order granting leave, and a 
recital that leave was granted is not enough;** but 
this rule is not always followed.*® 

Statement of defense. 
der to serve a statement of defense should be made 


on notice and not ex parte.“°® 
[§ 228] I. Time within Which To Plead?‘— 


ant must plead, 
is fixed by statute®° 


[49 C.J.] 199 


Sham 


The 


An application for an or- 


The time within which defend- 
whether the plea is dilatory’® or 
or rule of 


est factum must be filed at the first 
term of court (Tucker v. Carson, 110 
Ga. 908, 36 SE 217; Searcy v. Till- 
man, 75 Ga. 504; Hayden v. Atlanta 
Cotton Factory, 61 Ga. 233; Cahn v, 
Newhouse, 60 Ga. 50), (5) unless there 
is some pleading of defendant to 
which it can be filed as an amendment 
(Tucker v. Carson, supra; Searcy v. 
Tillman, supra [rule is as applicable 
to justices’ courts as to. higher 


courts]; Hayden vy. Atlanta Cotton 
Factory, supra; Cahn v. Newhouse, 
supra; Akin v. Bartow County, 54 


Ga. 59 [especially when a sufficient 
reason is shown therefor]; Stanton 
v. Burge, 34 Ga. 435 [representative 
of original party may file plea]). (6) 
Where a case has never been marked 
“in default’? on the docket, and no or- 
der has been taken declaring it to 
be in default, an answer to the merits 
of the case may be filed at a term 
subsequent to the appearance term. 
McKenzie v. Consolidated Lumber 
Co., 142 Ga. 375, 82 SE 1062; Hall v. 
Tiedeman, 141 Ga. 602, 81 SH 868. 
(7) All dilatory pleas must be filed at 
the first term of court. Hill v. Cox, 
LS Ga. 599; 107 "SH 8a0k SBrayi ve 
Peace, 131 Ga. 637, 62 SE 1025;. Quil- 
lian v. Johnson, 122, Ga. 49, 49 SE 
801; Merritt v. Bagwell, 70 Ga. 578; 
Tommey v. Finney, 45 Ga. 155; Har- 
grove v. Webb, 27 Ga. 172; Southern 
R. Co. v. Ansley, 8 Ga. A. 325, 68 SE 
1086. (8) So a plea to the jurisdic- 
tion must be filed at the first term 
whether the case is marked “in de- 
fault” at appearance term or not. 
Hall v. Tiedeman, 141 Ga. 602, 81 SE 
868. (9) The act of 1853-1854, which 
authorizes any amendment of the 
pleadings, to be made at any stage 
of the proceeding, by implication re- 


peals the act of 1836 (Cobb p 490), and 


allows a plea of partial failure of con- 
sideration to be made after the first 
term of the court to which the action 
is returnable. Wal v. McNeil, 20 
Ga. 239. 

[e] In Idaho a demurrer within 
ten days after service of summons 
is an answer within the meaning of 
Hae statute. Leggett v. Meyers, 1 Ida. 


[f] Mm Tllinois in the common 
pleas court, where a declaration with 
the rule to plead was not served, a 
plea with affidavit of merits filed\be- 
fore any step in the cause is taken 
Heb time. Corbin v. Turrill, 20 Ill. 

{gl In Indiana a defendant cannot 
be required to plead by a certain day 
in vacation; but a day during the 
term at which the cause is called, or 
during the subsequent term, may be 
called for that purpose. Runnion v. 
Crane, 4 Blackf. 466. 

[h] In Iowa a defendant sum- 
moned into court on a mortgage fore- 
closure proceeding has, after his an- 
swer has been stricken for failure to 
verify, until noon of the following day 
in which to file a verified answer, 
even though a default was inadver- 
tently entered before. Arnold vy. Col- 
lins, 195 Iowa 1140, 193 NW 408. 

[i] In Kentucky (1) in determin- 
ing whether a petition for removal to 
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court’! in each particular jurisdiction,» Where the 
statute fixes it, rules of court in regard thereto must 


the federal court was filed in time, 
St. § 1004 (Bullitt Code Pract. § 21), 
requiring the defense to an action to 
be filed within twenty days after the 
service of summons, was construed 
as applying to defenses in all actions. 
Fidelity Trust, ete., Co. v. Newport 
News, etc., Co., 70 Fed. 403. (2) Civ. 
Code Pract. §§ 102, 108, 367al1, pre- 
scribing the days on which an answer 
in equity can be filed, merely pre- 
scribe the time within which the de- 
fense must be made to avoid judg- 
ment by default, and do not prevent 
the court from granting leave to file 
the answer at an earlier date. Slone 
v. Johnson, 193 Ky. 72, 234 SW 970. 
(3) Where defendant resides out of 
the county in which an action is 
brought but is served within the 
county, he is entitled to only ten days 
in which to answer. Simon v. Web- 
ster, 184 Ky. 262, 211 SW 866. 

[j] In Louisiana (1) if defendant 
resides in the place where the court 
is held or within ten miles of such 
place, he has ten days to answer aft- 
er the citation was served; if he re- 
sides at a greater distance the time 
is increased one day for every ten 
miles farther, but in no case shall it 
exceed fifteen days in all. L. (1904) 
Act No. 77. (2) The provision for in- 
creased time according to distance 
from the courthouse does not apply 
to persons residing out of the state, 
but only to persons domiciled within 
the state. West v. Wilson, 4 La. 219. 
(3) The proviso of L. (1904) Act No. 
77, that in no case shall the delay to 
answer exceed fifteen days, applies 
only to cases where defendant resides 
more than fifty miles from the place 
where the court is held. Sullivan v. 
Maynor, 132 La. 598, 61 S 682. (4) 
All pleas, of whatever description, 
must be made before the case is sub- 
mitted for decision; so a plea of pre- 
scription filed after the case has been 
argued and submitted to the judge is 
too late. Gayarre v. Millaudon, 23 
Ba Anni 305.) 5 

[k] In Minnesota (1) defendant 
must serve his answer within twenty 
days after the service on him of sum- 
mons, exclusive of the day of serv- 
ice; and all pleadings must be filed 
on or before the second day of the 
term at which the action is noticed 
for trial. Gen. St. (1923) ¢ 77 §§ 9225, 
9244, (2) Under Comp. St. p'537 § 51, 
as they existed in 1878, a defendant 
upon whom the complaint was not 
served with the summons,, and who 
served notice of appearance, had, aft- 
er service of the complaint on him, 
the time to answer which was unex- 
pired when he served his_ notice. 
Swift v. Fletcher, 6 Minn. 550. (3) 
In an action in the municipal court 
for the city of Minneapolis to recover 
possession of lands and tenements a 
defendant must answer, if at all, on 
the return day of the summons, or 
at such other time as may be desig- 
nated by the court. Universalist Gen. 
Convention v. Bottineau, 42 Minn. 35, 
43 NW 687. (4) Ten days is the uni- 
form rule in respect of the time for 
answering adversary pleadings in the 
municipal court, whether original or 
amended. Keyes vy. Clare, 40 Minn. 
84, 41 NW 453. 

{1] In Missouri an action to sub- 
ject real estate inherited from a par- 
ent to the lien of a note executed 
by such parent is not an action found- 
ed upon a note within the meaning of 
the statute regulating the time to 
plead in such cases. Ward v. Sher- 
man, 20 Mo. A. 319. 

[m] In New Jersey, in the court 
for the trial ot small causes, a de- 
fendant may file a plea of title after 
the return day of the summons, but 
not after the day to which the cause 
should be first adjourned. Shannon 


vy. Hloodse13 Ni. J Le sol: 

[n] In New York (1) an answer 
may be compelled within twenty days 
only by serving the complaint with 
the summons, or by serving the com- 
plaint within twenty days after the 
notice of appearance. Gluckselig v. 
H. Michaelyan, Inc., 132 Misc. 783, 230 
NYS 593 [aff 281 NYS 757 mem]. (2) 
A defendant served by substituted 
service has twenty days from the 
time of service within which to an- 
swer. Orr v. McEwen, 16 Hun 625. 
(3) Where defendant is served by 
publication, or in lieu thereof, by per- 
sonal service of a copy of the sum- 
mons and complaint out of the state, 
he has twenty days after the expira- 
tion of the time prescribed by the 
order for publication within which to 
appear and answer. Tomlinson v. 
Van Vechten, 6 HowPr 199; 
CodeRepNS 317. (4) The admission 
by defendant of due service of in- 
formation admits due service in the 
manner made, and does not deprive 
him of the extra time to plead to 
which such form of service entitled 
him. Peo. v. Babcock, 1 HowPr 5. 

{o] In North Carolina (1) in the 
superior courts before the code, a de- 
fendant who did not expressly or by 
presumption dispense with a declara- 
tion was not bound to plead until it 
was filed, and the mere delay to plead 
was not clear proof of a waiver of 
the declaration so as to deprive him 
of the right to plead at a later_term. 
Whitesides v. Green, 64 N. C. 307. (2) 
An answer filed on the twenty-first 
day is timely where the twenty-day 
period, allowed under the old law, 
had not expired when the act ex- 
tending the time to thirty days went 
into effect. Dunn v. Jones, 195 N. C. 
S04, 1425 SHES 2044 (yw Pubs Lan@ho2o, 
Sp. Sess.) ec 96, relating to the time 
for pleading in civil actions general- 
ly, and repealing Pub. L. (1919) ¢ 304, 
is not repugnant to, and does not 
overrule, Pub. L. (1919) ¢ 156, which 
affords a speedy relief in moneyed 
demands where no defense is offered 
within the required time. Young v. 
Davis, 182 N. C. 200, 108 SE 680. (4) 

motion for removal to another 
county for convenience of witnesses 
does not, under the statute, enlarge 
the time for filing an answer. How- 
ard v. Hinson, 191 N. C. 366, 131 SE 
748. (5) Where service is by publi- 
cation, defendant is entitled to the 
statutory period after publication is 
completed. Campbell v. Campbell, 179 
N. C. 413, 102 SE 737. (6) The right 
to the general statutory period in 
which to answer a complaint is not 
taken away in a divorce action by a 
provision that material facts in a di- 
vorce complaint shall be deemed de- 
nied. Campbell v. Campbell, supra. 
(7) If the complaint is not served 
with the summons and the time for 
filing it is not extended, defendant 
has the statutory time after the re- 
turn day in which to answer (Lerch 
v. McKinne, 186 N. C. 244, 119 SE 
193), (8) but if the complaint and 
summons are served together, de- 
fendant has the statutory time after 
such service in which to answer, and 
the clerk is not authorized to extend 
it (Lerch vy. McKinne, supra). 

[pb] In Porto Rico defendant can- 
not wait until the last moment of the 
ten days in which he has a right to 
answer himself, and then move to 
have his lessor or vendor summoned 
and get another ten days in which to 
answer. Colon vy. Fernandez, 3 Porto 
Rico Fed. 488 (Rev. St. & Codes [1911] 
§ 50738, subd. 8). 

{q] In South Carolina defendant is 
bound to demand a copy of the com- 
plaint within twenty days after its 
filing to his knowledge, and to answer 
within twenty days of service of the 
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not contravene the statute,8? and while courts may, in 
their discretion, extend the time so given,** they can- 


complaint. Stephens v. Ringling, 102 
S.-C. 338, 86 SE 683 (1 Code Civ. Proc. 
§§ 384, 386). 

{r] In Texas (1) under Rev. St. 
art 1263, as amended by the act of 
March 20, 1893, requiring answer to 
be filed before call of appearance 
docket on the second day of court, an 
answer filed after the court had be- 
gun to call the docket but before the 
case was reached is in time. Ander- 
son v. Nuckles, (Civ. A.) 34 SW 184. 
See Vernon Civ. St. (1914) arts 1904, 
1905. (2) Under the statute in force 
in 1886, if defendant appeared at the 
call of the appearance docket on the 
fifth day and asked time to answer, 
he was entitled to the remainder of 
the day as a matter of right. Hast 
Line, etc., R. Co. v. Scott, 66 Tex. 565, 
i SW 6638. 

{s] In Wisconsin (1) the answer 
must be served within twenty days 
after the service of. the copy of the 
complaint. St. (1921) § 2648. (2) 
Rev. St. (1858) c 140 § 32, allowing 
an extension of time to plead, refers 
not only ‘to the time fixed by statute 
for answering, but also to the time 
fixed by an order of court, or court 
commission or county judge, for. the 
same purpose after the statutory peri- 
od had already expired. Howard v. 
Boorman, 13 Wis. 123. 

[t] Statute, taking effect subse- 
quent to the time of service of an 
original notice, which changes the 
time in which to answer, controls, in 
that action, the time to plead. Broth- 
erton v. Brotherton, 41 Iowa 112; 
Connable v. Colvin, 41 Iowa 93. 

81. See rules of court. 

[a] In British Columbia the re- 
fusal to allow an application for judg- 
ment under Order XIV is equivalent 
to giving leave to defend, and if no 
time is mentioned defendant has eight 
days after the order. Pounder vy. Cor- 
mer) 6. BAC Li, 

[b] In Ontario defendant is enti- 
tled to at least one day, after notice 
of plaintiff's compliance with order 
for security of costs by paying mon- 
ey into court, in which to file his de- 
fense. Northern El. Co. v. North- 
West. Transpy iCo,, “6 -Ont. Wie, see 
OntWR 525. 

{c] In Quebec (1) defendant has 
six days in which to plead after the 
service of a notice informing him 
that the security for costs which 
plaintiff has been ordered to furnish 
has, in fact, been furnished: Guil- 
bault v. Waring & Gillow, Ltd. 10 
Que. Pr. 45. (2) If a summary ac- 
tion is returnable before the com- 
mencement of the long vacation, de- 
fendant is obliged to plead within the 
delay. Roy v. St. Onge, 20 Que. Pr. 
117. (3) When plaintiff, in a sum- 
mary action between lessor and les- 
see, Summons defendant to appear 
within the delay of one ciear day, he 
retains his right to correct the sum- 
mons by leaving a copy of the decla- 
ration with defendant himself or at 
the office of the clerk of the court 
within the three days following the 
service of the writ. But the delay of 
service must be counted from the day 
of such filing. Laroche y. Poulin, 54 
Que Super. 19919) QuesPr? 433) (4) 
If a foreclosure to plead has been un- 
duly entered during vacation, the 
lapse, after vacation, of the ordinary 
delay to plead does not affect de- 
fendant until plaintiff has removed 
the foreclosure. Bernard v. Carbon- 
neau, 6 Que. Pr. 348. 

{d] Parties are bound to take no- 
tice of rules of court as to when an- 
swer is due. Julien v. Lane, 86 Ind. 
A. 276, 157 NE 114. 


82, Norvell v. McHenry, 1 Mich. 
227; Hower v. Bennett, 15 Pa. Co. 
530. 

83. See infra § 231. _ 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not shorten it,°4 but the court may limit the time 
within which a defendant, who had represented an- 
other in preparing a defense identical with his own, 
may plead.*> The object of such statutes and rules is 
and the speedy bringing of 
As a general rule all defenses 
known at the time the suit is brought should be 
pleaded at the time defendant is required to an- 
swer or plead and not later by way of amendment or 
Pleadings pleaded improperly 
If a plea or an- 
swer is filed before the filing of the declaration or 
complaint it is irregular,’® and may be stricken ;°° 
and as a general rule, a plea filed too late may be 
stricken from the files®! or disregarded,®? although 


the dispatch of pleading 
causes to issue.’® 


supplemental plea.s? 
in point of time are defective. 
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it has been held that a plea improperly filed cannot 


84 Ark.—Aaron v. Anderson, 18 
Ark. 268; Cornish v. Sargent, 18 ‘Ark. 
266; Langdon v. Keesee, 10 Ark. 
645: North ve pDavisn oO. Ark, clle8: 
Hixon v. Weaver, 9 Ark. 133. 

Cal.—Bottoms vy. Madera County 
Super. Ct., 82.Cal. A. 764, 256. P 422. 

Mo.—Berglar v. University City, 
Oo 190 SW 620. 

. Y.—Edwards v. Shreve, 83 App. 
Din” 165,.82 NYS 514; Tucci v. Ro- 
meo, 94 ‘Misc. 3LT 158 NYS 262. 
oggnt—hlova Vv. "Ward, ibe MOboue, 2A 

[a] Attendance at session of leg- 
islature by attorney of record gives 
absolute right to extension of time 
to answer until thirty daws after 
adjournment of legislature. Bottoms 
v. Madera County Super. Ct., 82 Cal. 
A. 764, 256 P 422. 

[b] Statute is mandatory which 
allows party time to answer amend- 
ed pleading. Berglar v. University 
City, (Mo. A.) 190 SW 620. 

85. Holtzman v. Bennett, 48 Nev. 
Oa 229 EN 109%, (232 PiL08iz 


86. State v. Kuhns, 27 Del. 264, 
88 A 455. 
aoe Page v. Hallam, 212.Tll. A. 
88. Price v. Sinclair, 13 Miss. 254. 
89. Rodesch v. Estey, 71 Ill. A. 
482; Philips v. Prescott, 9 HowPr 


. Y.) 480; Pritchard v. Hunting- 
ton, 16 Wis. 569. 

90. See infra § 1004. 

91. See infra § 1004. 

92. Flanders v. Whittaker, 13 Ill. 
707; Hamilton Glass Co. v. Borin 
Mfg. Co., 248 Ill. A. 301; Gilbert v. 
Houck Piano Co., 159 Ill. A. 347; State 
Nat. Bank v. Lowenstein, 52 Okl. 259, 
155 P 1127 (without permission or 
agreement). 

93. Bowers v. Dickerson, 18 Cal. 
420; Price v. Sinclair, 13 Miss. 254; 
Pritchard vy. Huntington, 16 Wis. 569. 

94 Hart v. Bloomfield, 66 Miss. 
100, 5 S 620. 
Newcomer v. Keedy, 9 Gill 
(Md.) oe Turner v. Carter, 1 Head 
(Yenn.) 52 

[a] shen plaintiff delays in filing 
his declaration, defendant may never- 
theless plead to it when filed. Tur- 
ner v. Carter, 1 Head (Tenn.) 520. 

[b] In Georgia defendant need not 
plead until due return of service has 
been made. Callaway v. Douglasville 
College, 99 Ga. 623, 25 SE 850. 

96. Jones v. Brooke, 52 App. Div. 
421,65 NYS 205; Turner vy. Carter, 1 
Head (Tenn.) 520. See Callaway v. 
Douglasville College, 99 Ga. 623, 25 
SE 850 (recognizing rule). 

[a] Even without leave of court. 
—Turner v. Carter, 1 Head (Tenn.) 
520. 

97. See supra § 228; 
231 et seq. 

98. Hayes v. Butler, 25 Cal. A. 743, 
145 P 553; Farmer v. Fowler, 288 
Ill. 494, 123 NE 550 [disappr "Cook 
v.. Forest, 18 Ill, 581; Castle v: Jud- 
sony 17, LI 38153. Dunn’ v. Keegin, 4 
Tll. 292]; Walter Cabinet Co. v. Rus- 
sell, 250 Ill. 416, 95 NE 462; Thack- 
er v. Hubard, 122 Va. 379, 94 SE 929, 
21 ALR 414. But see Chicago 


and infra § 


Stamping Co. v. Mechanical Rubber 
Co. —83 TTY AY 1230: “holding —that 
plaintiff could plead without leave of 
court before motion for default, but 
not after such default, and citing 
Cook v. Forest, supra; Dunn v. Kee- 
gin, supra). 

[a] In New York (1) although an 
early case held that defendant could 
serve an answer any time before 
judgment is actually entered (Foster 
v. Udell, 2 CodeRep 30), (2) the rule 
seems to be that, unless the time to 
answer has been extended, defendant 
cannot regularly serve his answer 
after the expiration of the statutory 
period (McGown v. Leavenworth, 2 
E. D. Smith 24, 3 CodeRep 151; Dud- 
ley v. Hubbard, 2 CodeRep 70). (3) 
Within a reasonable time after the 
return of an answer because not 
properly verified, and although time 
to answer has then expired, defend- 
ant may serve another answer. 
Treen Motors Corp. v. Van Pelt, 106 
Misc. 357, 174 NYS 500; Rosenthal 
v. Cohn, 55 Mise. 533, 105 NYS 943; 
Fusco v. Adam, 11 NYS 735. 

{b] In Ohio where the case is in 
default and judgment ordered, the 
papers being in the hands of the 
court for entry of judgment, an an- 
swer cannot be filed without leave of 
Lyons v. Fidelity Lodge No. 
TOO: F., 7 Oh. Dec. (Reprint) 
Silsmg CineLBul 97. 

{e] In Quebec a defendant in de- 
fault to plead and foreclosed from 
pleading by operation of law cannot 
by any act or proceeding of his own, 
such as tendering a confession or 
filing a plea, relieve himself there- 
from. Skinner v. Curtis, 17 Que. K. 
B. 477. a 

Statutes or rules prescribing time 
see supra § 228. 

9. U. S.—Hightower v. Haw- 
thorn, 12 F. Cas. No. 6,478b, Hempst. 
42. 

Ala.—Street v. Browning, 205 Ala. 
110, 87 S 527. 

D. C.— Banville v. Sullivan, 11 App. 


23. 
—Osborn v. Osborn, 175 Ky. 
16 T94 Sw 1047. 
Porto Rico.—Juncos Cent. Co. v. 


Rodriguez, 16 Porto Rico 286. 

Ing.—Ampthill vy. Semple, 2 Cromp. 
& J. 358, 149 Reprint 153. 

Alta.—Stilton v. Carson, [1921] 2 
WestWkly 30. 

{a] Defendant constructively sum- 
moned has the right at any time be- 
fore judgment to file an answer 
showing a substantial defense. Os- 
born. vy. Osborn, 175 Ky. 752, 194 SW 
1047. . 


{b] Before final judgment en- 
tered.—Stilton v. Carson, (Alta.) 
[1921] 2 WestWkly 30. 

[ec] Before judgment signed.— 


Ampthill v. Semple, 2 Cromp. & J. 
358, 149 Reprint 153. 

{d] In Alabama the text rule or- 
dinarily obtains. Craig v. Pierson 
Lumber Co., 179 Ala. 535, 60'S 838; 
Hudson v. Wood, 102 Ala. 631, 15 S 
356; Talladega Mercantile Co. v. Mc- 
Donald, 97 Ala. 508, 12 S 34; Rhodes 
v. McFarland, 43 Ala. 95; Woosley vy. 
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be disregarded, and if no motion is made to strike it 
out, it will stand as a valid plea.®? 
filing of a plea is not changed by the subsequent fil- 
ing of a more formal jurat.°+* 

[§ 229] 2. As a Matter of Right. 
fendant is never under obligation to plead until he 
knows or should know that an action has been com- 
menced against him,®*® he always has a right to do 
so upon discovery of this fact.°° 
been held that defendant has no ‘legal right, with- 
out leave of court,®? to plead after the expiration 
of the time prescribed by statute or rule of court,?* 
in a number of 
right to plead to the merits, at any time before 
judgment by default,°® but not after default en- 


The date of the 


While a de- 


And, while it has 


jurisdictions defendant has a 


Memphis, etc., R. Co., 28 Ala. 536. 
See U. S. Rolling Stock Co. v. Weir, 
96 Ala 396, 11 S 486 (before default 
claimed); Wagnon v. Turner, 73 Ala. 
197 (before judgment by default or 
nil dicit). 

[e] In Colorado (1) it has been 
said that it is doubtful if leave of 
court is necessary. Sieber v. Frink, 
7 Colo. 148, 2 P 901. (2) And it has 
been held that defendant has the 
right to file an answer previously 
served. Haley v. Breeze, 16 Colo. 167, 
26 P 343 

[f] In Georgia (1) where a case 
has never been marked in default on 
the docket and there has been no or- 
der declaring it to be in default, an 
answer to t'he merits of the case may 
be filed any time before entry of 
judgment. McKenzie v. Consolidated 
Lumber Co., 142 Ga. 375, 82 SE 1062; 
Hall v. Tiedeman, 141 Ga. 602, 81 SE 
868; Neal v. Davis Fdy., ete., Works, 
131 Ga. 701, 63 SE 221; Gordon v. 
Hudson, 120 Ga. 698, 48 SE 131 [overr 
Deering Harvester Co. v. Thompson, 
116: Ga. 418, 42 SE 772]; Harper v. 
Tennessee Chemical Co.) 37 -Ga. vA. 
433, 140 SE 408; Anderson Banking 
Co. v. Chandler, 27 Ga. A: 102, 107 
SE 494 [conforming to answer to 
cert questions 151 Ga. 408, 107 SE 
60]; Lewis v. State Bd. of Medical 
Examiners, 23 Ga. A. 647, 99 SE 147. 
(2) Where defendant fails to answer 
at appearance term, but the judge 
fails during that term to enter the 
case as in default, defendant, so long 
as the case is pending and not so 
marked, may file his defense at a sub- 
sequent term (Dove v. Alford, 23 Ga. 
A. 195, 97 SE 890 [in the superior 
court]), (8) but the mere omission 
to make an entry of. default as to a 
case called upon the appearance dock- 
et does not entitle a defendant as a 
matter of right to file an answer’at a 
sufficient term (Riverdale Pecan Co. 
v. Cutter, 16 Ga. A. 631, 85 SE 929), 
(4) and when a case is not marked 
‘in default” on the docket, the court 
may, in its discretion, at a subse- 
quent term before such entry has 
been made, permit a plea to be filed 
(Price v. Hamilton, 146 Ga. 705, 92 
SE 62; Chambless v. Livingston, 123 
Ga. 257, 51 SE 314; Gary v. Central 
of Georgia R. Co., (A.) 149 SE 309 
[second case]). (5) There:is no er- 
ror, where the court allowed proper 
plea to be filed at trial term, although 
the case had been marked in default 
at return term. Fort-Mims, etc., Co. 
v. Branan-Akers Co., 140 Ga. 131, 78 
SE 721. (6) However, in some cases, 
it has been held, without any ap- 
parent limitation, that, where the 
case was never marked “in default,” 
it is error, on the call of the case for 
trial, to strike a plea filed after the 
expiration of the time allowed by 
law. Glass _v. Allen, 141 Ga. 30, 80 
SE 284; Hodnett v. Stewart, 131 Ga. 
67, 61 SE 1124. (7) An entry on the 
appearance docket that a plea was 
filed as to one defendant without any 
entry as to other defendants could 
not be construed as an entry of their 
default, and their pleas were properly 
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tered? or while the case is up on appeal.? 

Mere delay in pleading defensive matter, where it 
constitutes a matter of generalship in the conduet of 
a lawsuit, is not of itself sufficient to discredit such 
defense ;* but delay or other irregularity in the filing 
of a plea, under such circumstances as to constitute 
a fraud upon the practice of the court, will be suffi- 
cient ground for allowing plaintiff to take a default, 
although the plea is served previous to the expira- 


tion of the time to plead.* 
[§ 230] 3. Presumptions. 


allowed at the trial term. Anderson 
Banking Co. v. Chandler, 27 Ga. A. 
102, 107 SE 494 [conforming to an- 
swer cert questions 151 Ga. 408, 107 
SE 60]. (8) Where a prayer to open 
the default is not made within the 
proper time, it is too late to make any 
plea. McDuffie Oil, etc., Co. v. Iler, 
30 Ga. A. 671, 118 SE 772. (9) And 
it has been held that, where, because 
of a timely filing of special and gen- 
eral demurrers to the petition, a case 
cannot be marked in default, defend- 
ant is restricted to particular de- 
fenses already made, with such aid 
only as can be derived from proper 
amendments thereto. Gary v. Cen- 
tral of Georgia R. Co., (A.) 149 SE 
309. (second “case), 

[gz] In Texas (1) an answer may 
be filed any time before judgment by 
default (Bast Line, etc., R. Co. v. 
Seott;/66 “Lex! 565; 1 Siw) 6635, Ry= 
burn v. Nail, 4 Tex. 305; Wheat v. 
Davidson, 2 Tex. 196 [final judg- 
ment]) (2) has been actually an- 
nounced by the court (Jefferson v. 
Jones, 74 Tex. 635, 12 SW 749; Stout 
v. Myers, (Civ. A.) 242 SW 1109), 
(3) or any time before the case is 
reached on call, if an interlocutory 
judgment by default has not been 
entered (Boles v. Lint'hicum, 48 Tex. 
220: Stout v. Myers, supra. 

fh] In West Virginia (1) in an 
action of such character as requires 
an inquiry of damages, a plea may 
be filed at the first term after office 
judgment, or at any later term be- 
fore the order for inquiry of dam- 
ages is executed. Peters v. Hajacos, 
91 W. Va. 88, 112 SEH 233; Star Piano 
Co. v. Burgner, 89 W. Va. 475, 109 
SE 491; Rosencrance v. Kelley, 74 
W. Va. 100, 81 SE 705 (before final 
judgment upon a duly executed writ 
of inquiry); Walls v. Zufall, 61 W. 
Va. 166, 56 SE 179; Federation Win- 
dow Glass Co. v. Cameron Glass Co., 
BOUNWia Vas 477, 52 oSm 518; aehilip 
Carey Mfg. Co. v. Watson, 58 W. Va. 
189, 52) SH. 515. (2) In a case in 
which there is no order for inquiry 
of damages, but in which plaintiff 
files a statutory affidavit for proof of 
the amount of his demand, defendant 
may plead to the issue within the 
term at which the office judgment 
will become final, or at any time be- 
fore it is entered on the court’s order 
book. Snider v. Cochran, 80 W. Va. 
252, 92 SE 347. (3) Notation of a de- 
fault, preparation of the judgment 
order, and direction to the clerk to 
enter it does not cut off the right of 
defense on the merits under Code 
(1913) ¢'125 § 47 (sec 4801). Snider 
v. Cochran, supra. See Waggy v. 
Waggy, 87 SE 178 (construing Code 
[1913] §§ 47838, 4807). 

[i] One sued under a fictitious 
name should be allowed to file an an- 
swer on discovering that by amend- 
ment his real name has been substi- 
tuted without service of summons 
upon him. Jones v. Brooke, 52 App. 
Div. 421, 65 NYS 205. 

1. Seé cases infra this note. 

{a] In Georgia, where the case 
was in default, permission to defend- 
ant to file answer after trial term 
deprived plaintiff of a substantial 
right and rendered subsequent pro- 
ceedings nugatory. Longalife Paint 
Co. v. Williams, 20 Ga. A. 524, 93 


When a plea is found 
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on file in its proper place, the presumption is that 
it was filed in time, and this presumption is not re- 
butted by a judgment by default entered in the same 
ease.” And, where a plea is in the record, filed at the 
issue term, it will be presumed to have been filed with 
the permission of the court,® but not, if filed at a 
subsequent term.’ 

[§ 231] 4. Extension of Time—a. Power of Court. 
As a general rule the court has power in the exer- 


cise of a proper discretion to extend the time for 


pleading.® 


SE 154. s 

{b] In Louisiana (1) peremptory 
exceptions filed after default entered 
are not an answer, and have not the 
effect of setting aside the default 
previously entered. Lamb vy. General 
Film Co., 130 La. 1026, 58 S 867. (2) 
Plaintiff may move the court to order 
a peremptory exception filed after de- 
fault to stand as an answer. Lamb 
v. General Film Co., supra. 

[c] Except where leave of court 
may be and is secured for that pur- 
pose (see infra § 231) in Lauderdale 
district court, by force of a special 
act, the failure to plead within thirty 
days after service operates proprio 
vigore to establish defendant’s de- 
fault, and he cannot plead thereafter, 
unless by leave of court. Hudson v. 
Wood, 102 Ala. 631, 15 S 356. 

2. McCarty v. Campbell, 166 Iowa 
129, 147 NW 1381; Harris v. Beazley, 
2 Ky. Op. 548. 

[a] Thus a final pleading filed as 
answer and cross petition after final 
decision of appellate court and be- 
fore mandate has been entered in 
circuit court cannot be admitted. 
Harris v. Beazley, 2 Ky. Op. 548. 

3. Bibler v. Bibler, 205 Iowa 639, 
216 NW 99. 

4 Philips v. Prescott, 9 HowPr 
(N. Y.) 430; Buffalo Bank v. Lowry, 
22 Wend. (N. Y.) 630; Anonymous, 
22 Wend. (N. Y.) 619. 

5. Tomlinson v. Hoyt, 9 Miss. 515. 

6 Wright v. Alexander, 19 Miss. 
411; Price v. Sinclair, 13 Miss. 254. 

7 Wright v. Alexander, 19 Miss. 
411 (record must affirmatively show 
that leave of court was obtained). 

8. Ala.—Hair v. Moody, 9 Ala. 
899; Sally v. Gooden, 5 Ala. 78. 

Ark.—Southern Impr. Co. , 
liott, 160 Ark. 633, 255 SW 299; 
Call v. North Pine Bluff Realty Co., 
125 Ark. 553, 188 SW 1178; Langdon 
v. Keesee, 10 Ark. 645; Norris v. 
Kellogg, 7 Ark. 112. 

Seabee wate v. Dickerson, 18 Cal. 
420. 

Colo.—Adamson v. Bergen, 15 Colo. 
A. 396, 62 P 629. 

Ga.—Miller v. Jones, 136 Ga. 428, 
71 SE 910; Chambless v. Livingston, 
123 Ga. 257, 51 SE 314; Thornton v. 
Coleman, etc., Co., 104 Ga. 625, 30 SH 
782; Fisher v. Savannah Guano Co., 
97 Ga, 473, 25 SH 477. 

Ill.—Culver v. Hide, ete., Bank, 78 
Tll. 625; Ferguson v. Miles, 8 Ill. 358, 
44 AmD 702; Chicago Stamping Co. v. 
Mechanical Rubber Co., 83 Ill. A. 230; 
Reynolds v. Mandel, 73 Ill. A. 379. 

Iowa.—Briggs v. Coffin, 91 Iowa 
329, 59 NW 259. 

Kan.—Merten v. Newforth, 44 Kan. 
705, 25 P 204; Spartly v. Putnam F. 
Ins. Co. 5: Kan. 155, 

Ky.—Banner Fork Joint R. Co. v. 
Brock, 219 Ky. 652, 294 Sw _ 188; 
Mutual L. Ins. Co. v. Evans, 185 Ky. 
335, 214 SW 927; Weldon v. Finley, 
104 SW 701,131 KyL 1050; Hardesty 


v. Mt. Eden, 86 SW 687, 27 KyL 745. 

Minh.—-Brown v. Hagadorn, 119 
Minn. 491, 138 NW 941. 

Miss.—McAdory v. Turner, 56 
Miss. 666. 

Mo.—Rigdon v. Ferguson, 172 Mo. 
49, 72 SW 504; Sinclair Refining Co. 
v. Beer (A.) 285 SW 1388. 

Nebr.—Orr v. Seaton, 1 Nebr. 105. 


Nev.—Scheinwald v. Bartlett, 271 


If the period of extension allowable by 


P 468. 

N. Y.—Schwehm v. Hinberg, 63 
Mise. 525, 117 NYS 8215 McKay oy. 
Laidlaw, 13 HowPr 129; Allen v. 
Ackley, 4 HowPr 5, 2 CodeRep 21; 
Burrows v. Hillhouse, 6 Johns. 132; 
Salutat v. Downes, 1 CodeRep 120. 

N. C.—Howard v. Hinson, 191 U. 
C. 366, 131 SE 748; Greenville v. 
Munford, 191 N. C. 373, 131 SE 740; 
Roberts v. Merritt, 189 N. C. 194, 126 
SE 513; Battle v. Mercer, 187 N. C. 
437, 122 SH 4 [reh den 188 N. C. 116, 
123 SE 258]; McNair v. Yarboro, 186 
N. C. 111, 118 SE 913; United Ameri- 
can Free-Will Baptist Church v. 
United American Free-Will Baptist 
Church, 158 N. C. 564, 74 SE 14; Mor- 
gan v. Harris, 141 N.C. "3538, 5455 
381; Wilmington v. McDonald, 133 
N. C. 548, 45 SE 864; Mauney v. Ham- 
ilton, 132 N.C. 295, 43 SH 901; Cook 
v. American Exch. Bank, 131 N. C. 96, 
42 SE 550; Gore v. Davis, 124 N. C. 
234, 32 SE 554; Bailey v. Mitchell 
County, 220) °N.2 C24383 0, 27 Siku eae. 
Gwinn v. Parker, 119 N. C. 19, 25 SH 
705; Bytd. v.2Byrd, 2h NC. bases 
SE 324; Gilchrist v. Kitchen, 86 N. 


N. D.—Price v. Willson, 41 N. D. 
209, 171 NW 245. 

Oh. —Lyons v. Fidelity Lodge No. 
WATS OW OLE, 71 Oh: Dec iGRepring) 
313, 2 CincLBul 97. 

Okl.—Southern Surety Co. v. Jones, 
90’ “OKI. 235, "214. -P. 273 MeCoy eve 
Mayo, 73 OKI. 17, 174 P 491; Checo- 
tah Hardware Co. v. Hensley, 42 Okl. 
260, 141 P 422: Longe v. Harris, 37 
Okl. 472, 132° P 473. 

Pa.—— Moores Hist... 16, Pa eDistomo, 
LOM Past COn 208s 

Porto Rico.—Roman Catholie Apos- 
tolic Church v. Peo., 7 Porto Rico 348. 

Ss: C.— Theological Seminary  v. 


Lowrance, 126 Ss. Cz 895 71159" Sip “S838 
Bishop v. Jacobs, 108 S. C. 49, 93 
SE 243; Fishburne v. Minott, 72 S. 


C. 567, 52 SE 648; 
burg. R., ete. (Co. 65/8. ©) 409) 4385S 
869; Regenstein v. Pearlstein, 30 S. 
C. 192, 8 SE 850; Trimmier v. Ham- 
WMton, LIS NON sae 5: 

Ss. D.—Chamberlain Sanitarium, 
ete., Assoc., etc. v. American R. Ex- 
press Co., 42 S. D. 604, 181 NW 841. 

Tex.—Mach v. Wofford, (Civ. A.) 
coe adie 275 

t.—Clemons_ v. Clemons, 69 Vt. 
Clay, 127 


548, 38 A 314 
Va. —P. Lorillard Co. v. 
Va. 734, 104 SE 884; Thacker v. Hub- 
UE 122 Va. 379, 94 SE 929, 21 ALR 
Wash.—Price v. Scott, 13 Wash. 
574, 48 P 634. 
Sy ae a v. Boorman, 13 Wis. 


Pike v. Spartan- 


Man.—Re Provencher Election, 22 
Man. 6, 1 DomLR 84, 19 WestLR 794, 
1 WestWkly 4638. 

Ont.—Hberts v. Larned, 5 U. C. Q. 
B. 264; Delap v. Canadian Pac. R. 
Co., 4 OntWN 2138, 23 OntWR 177, 6 
DomLR 868 

Sask.—Miller. vy. Ross, 2 Sask. L. 
449, 12 WestLR 315. 

“The granting of further time to 
plead is a matter of practice in the 
discretion of the court, to be allowed 
or withheld as the circumstances of 
the case and justice may require.” 
Norris v. Kellogg, 7 Ark. 112, 117. 

[a] Extension may be granted: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 


= 


[§§ 229-231" 


§ 231] 


the court is limited by statute, this limit cannot be 
The exercise of this diseretion is not sub- 
ject to revision by the appellate court, where no abuse 
of diseretion is shown;!° but the rule is otherwise 
where an abuse of discretion appears.!4 
been held error to refuse to allow an answer setting 
up a defense learned for the first time at the trial!” 
or to allow an answer seven days after notice and 


exceeded.° 


(1) After expiration of statutory 
time. Hardesty v. Mt. Eden, 86 SW 
687, 27 KyL 745; Scheinwald v. Bart- 
lett, (Nev.) 271 PRP 468; Conley v. 
Chedicy « Ts .Nev.. 336; Salutat v. 
Downes, 1 CodeRep (N. Y.) 120. (2) 
At the trial term. Mauney v. Ham- 
TLion: sce N. Cc. 205,. 43,9 90 G3) 
After motion for judgment. Morgan 
vi Harris, 141 N..C. 358,°54 SE 381. 
(4) After the supreme court has de- 
eided that judgment by default 
should have been entered for plain- 
tiff. Cook v. American Exch. Bank, 
130 N.. C296, 42 SH) 550. °¢5), After 
default. Sally v. Gooden, 5 Ala. 78; 
Spratly v. Putnam -F. Ins. Co., 5 Kan. 
155e) Orr viv. Seaton, 61 Nebr. ~ 105; 
Schwehm v. Hinberg, 63 Misc. 525, 
TUT CNY Ss 2ite,) Alien. vo~ Ackley, .\4 
HowPr (GN) ¥)-5, 2. CodeRep 21; 
Burrows vy. Hillhouse, 6 Johns. (N. 
YY.) -is2s,, Southern — Surety: sCo:) }'v. 
Jones, 90 Okl. 285, 214 P 727; Bishop 
v. Jacobs, 108 S. C. 49, 938 SE 243; 
Theological Seminary v. Lowrance, 
£26 -S.C.. 89,119, SH.383..°(6) After 
overruling plea or privilege. Wood v. 


Mounge,) Chex Civ A.) Th SW, (2a) 
369. 
[b] Discretion is a judicial dis- 


eretion to be used with good judg- 
ment. Rigdon v. Ferguson, 172 Mo. 
49, 72 SW 504; Checotah Hardware 
Co. v. Hensley, 42 Okl. 260, 141 P 
422: Long v. Harris, 37 Okl. 472, 132 
P) 473: ‘ 

[c] Policy of the court is to dis- 
courage the practice of refusing to 
permit defendants to file an answer 
out of time and to give litigants their 
day in court, and to protect parties 
having a valid defense, especially 
where they are ignorant Indians. 
McCoy v. Mayo, 73 Okl. 17, 174 P 491. 

[d] Mandamus will not be used to 
control the court’s discretion. South- 
ern Impr. Co. v. Elliott, 160 Ark. 633, 
255 SW 299. : : 

fe] Judge’s power is not impaired 
by law preventing the clerk from ex- 
tending time when a copy of the com- 
plaint has been served. on each de- 
fendant. McNair v. Yarboro, 186 N. 
God 4,( 18S 19:3. 

{f] The clerk (1) does not have 
power, if the complaint is served as 
provided in Pub. L. Ex. Sess. (1921) 
ec 92 § 1 subds 1-4, 11, to extend the 
time for filing the answer beyond 
twenty days after service of the com- 
plaint. Lerch v. McKinne, 186 N. 
C. 244, 119 SE 193. (2) Nor does he 
have power to extend it by a direc- 
tion in the summons to answer with- 
in twenty days after the return day. 
Lerch v. McKinne, supra. 

{g]. Verified answer on file before 
entry of default may be dealt with 
whether or not an unverified answer, 
filed after the statutory time, raised 
any issue. Scheinwald v. Bartlett, 
(Nev.) 271 P 468. 

9. Gibson v. San Francisco Super. 
Cty 83° Call W643s"34P. 152 Bakers Vv. 
Shasta County Super. Ct., 71 Cal. 
583, 12 P 685; Start v. Heinzerling, 
AieCali AK Veo, 14950. F 

[a] Extension beyond limit is void 
and may be ignored. Start v. Hein- 
zerling, 27 Cal. A. 145, 149 P 50. 

Shortening time see supra § 228. 

10. Ala.—Reed Lumber Co. v. 
Lewis, 94 Ala. 626, 10 S 333; Hair 
v. Moody, 9 Ala. 399; Ewart Lumber 
Co. v. American Cement Plaster Co., 
9 Ala. A. 152, 62 S 560. 

Ark.—wNorris v. Kellogg, 7 Ark. 112. 

Colo.—Adamson vy. Bergen, 15 Colo. 
A. 396; 62. P 629, 

Ga.—Fisher v. Savannah Guano Co., 
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So it has 


Shewalter, 
Whisler, 


97 Ga. 473, 25 SE 477. 

Ill.—Farmer v. Fowler, 288 Ill. 494, 
123 NE 550; Anderson Transfer Co. 
v. Fuller, 174 Ill. 221, 51 NP 251; 
Culver v. Chicago Hide, etc., Bank, 
78 Ill. 625; Ferguson v. Miles, 8 Ill. 
358, 44 AmD 702; Dulle v. Lally, 64 
TUT Al29 25 

Ind.—Thompson_v. 17 
Ind. A. 290, 46 NE 601. 

Iowa.—Menefee v. 169 
Iowa 19, 150 NW 1034. 

Kan.—Missouri Pac, R. Co. v. Lin- 
son, 39 Kan. 416,18 P 498; Spratly 
v. Putnam F. Ins. Co., 5 Kan. 155. 

Ky.—Banner Fork Joint R. Co. v. 
Brock, 219 Ky. 652, 294 SW 188; Mu- 
tual L. Ins. Co. v. Evans, 815 Ky. 335, 
214 SW 927; Green v. Com., 152 Ky. 
239, 153 SW 242; Lexington v. Home 
Constr. Co:, 112 Ky. 70, 65°SW 1, 23 
KyL 1387; Owensboro, ete., R. Co. v. 
Harrison, 94 Ky. 408, 22 SW 545, 15 
Kyl 316; Montgomery v. Kirwan, 
10 Ky. Op. 877. 

Minn.—Brown v. Hagadorn, 119 
Minn. 491, 138 NW 941. 

Mo.—State v. Matlock, 82 Mo. 455. 

Nebr.—Grand Island, etec., R. Co. v. 
Swinbank, 51 Nebr. 521, 71 NW 48; 
Orr v. Seaton, 1 Nebr. 105. 

N. Y.—Saltus v. Kipp, 12 N. Y. Su- 
per. 646, 2 AbbPr 382, 12 HowPr 342. 

N. C.—Gwinn v. Parker, 119 N. C. 
19, 25 SE 705; Reese v. Jones, 84 N. 
@} ei Boddie v. Woodard, 83 N. 

Okl.—Southern Surety Co. v. Jones, 
90 °OK). 28539214 Pe 727: 

Philippine.—Waite v. 10 
Philippine 94. 

S. C.—Theological Seminary  v. 


Rogers, 


Lowrance, 126 S. C. 89, 119 SE 383; 
Bishop v. Jacobs, 108 S. C. 49, 93 SE 


243; Avery v. Bennett, 104 S. C. 419, 
89 SE 466; McDaniel v. Addison, 53 
SF Coi222;)314SH226. 


Ss. D.—Chamberlain Sanitarium, 
etc., Assoc., etc. v. American R. Ex- 
press Co., 42S. D. 604, 181 NW 841. 

Tex..—Mach v. Wofford, (Civ. A.) 
228 SW 275; Crawford v. Johnson, 
(Gin As.) 107% SW 558: 

Vt.—Clemons vy. Clemons, 69 Vt. 
545. 38 A 314, 

Wash.—Price v. Scott, 18 Wash. 
574, 438 P 634. 

[a] Discretion not abused by al- 
lowing: (1) Additional plea at time 
for trial when defense couJd be in- 
troduced under pleas already filed. 
Anderson Transfer Co. v. Fuller, 174 
Ill. 221, 51 NE 251. (2) Answer at the 
close of the evidence which does not 


enlarge the issues tried. Grand Is- 
landyy etc. RR. ) Cov, Va 7Swanbank,. 51 
Nebr. 521, 71 NW 48. (3) Answer 


nine days after the case was set for 
trial, but before entry of default and 
upon cause shown. State v. Matlock, 
82 Mo. 455. (4) Answer two years 
after appearance when thercause has 
been continued from term to term 
without objection by plaintiffs. 
Thompson y. Shewalter, 17 Ind. A. 
290, 46 NE 601. Nor by refusal to al- 
low: (5) Answer after default when 
such defense was already admissible. 
Saltus v. Kipp, 12 N. Y. Super. 646, 2 
AbbPr 382, 12 HowPr 342. (6) An- 
swer after entry of default, no de- 
fense being shown thereby. Mach v. 
Wofford, (Tex. Civ. A.) 228 SW 275. 
(7) Answer after judgment by de- 
fault has been entered, no reason for 
not filing answer in time appearing 
and proof on the merits being in con- 
flict. Green vy. Com., 152 Ky. 239, 153 
Sw 242. (8) Answer after leave has 
once been granted, and a motion in- 
stead of an answer filed. Missouri 
Pac. R. Co. v. Linson, 39 Kan. 416, 18 
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eleven days after default where the only issue was 
the amount of plaintiff’s damages,'* or to refuse un- 
conditionally a meritorious defense offered at the 
trial of the case by a new party defendant brought 
in by plaintiff’s amendment to the petition.t* Where 
a defendant’s default appears to have resulted from 
no neglect or fault on his part, the court will exer- 
cise its discretion in relieving against it,t® but matter 


P 498. (9) Answer after the parties 
had announced ready for trial, no at- 
tempt being made to show an excuse 
for not filing it before. Crawford v. 
Johnson, (Tex. Civ. A.) 107 SW 5538. 
(10) Answer eighteen months after 
service of process on cross petition, 
no reason for such delay being given. 
Montgomery v. Kirwan, 10 Ky. Op. 
877. (11) Answer eleven months aft-' 
er petition was filed, and after issues 
had been found between plaintiff and 
other defendants. Lexington Vv. 
Home Constr. Co., 112 Ky. 70, 65 SW 
1, 23 KyL 1387. (12) Denial after the 
trial has begun. Owensboro, etc., R. 
Co. v. Harrison, 94: Ky. 408, 22 SW 
545, 15 KyL 316; Price v. Scott, 13 
Wash. 574, 43 P 634 (answer to third 
cause of action after introduction of 
plaintiff's testimony). (13) Late an- 
swer where defendant admitted ex- 
ecution of notes subject of suit and 
warned plaintiff that he would regret 
it if suit was commenced. Avery v. 
Bennett, 104 S. C. 419, 89 SE 466. 
(14) Plea of statute of limitations 
after plaintiff has closed his case. 
Dulle v. Lally, 64 Ill. A. 292 [aff 167 
Ill. 485, 47 NE 753]. 

[b] Burden is on appellant to 
show abuse of discretion. Avery v. 
Bennett, 104 S. C. 419, 89 SE 466; 
McDaniel v. Addison, 53 S. C. 222, 31 
SE 226. 

[ec] Abuse of discretion means the 
commission of error which is mani- 
fest. Bishop v. Jacobs, 108 S. C. 49, 
93 SE 243. 

11. Ga.—Frost v. Smith, 148 Ga. 
840, 98 SE 471. 

Ky.—Wilson vy. Flanders, 114 Ky. 
534, 71 SW 426, 24 KyL 1302. 

Miss.—Johnson v. Success Brick 
Mach. Co., 93 Miss. 169, 46 S 957. 

N. Y.—Griswold v. Caldwell, 5 App. 
Div. 622 mem, 39 NYS 28. 
Okl.—McCoy v. Mayo, 73 Okl. 17, 
174 P 491. 

[a] Thus in an action to foreclose 
a mortgage given on property which 
has been conveyed to the mortgagor 
by one holding the title as trustee for 
a nominal consideration, and which, 
after execution of the mortgage, was 
reconveyed to the trustee, defendants 
who are interested in the trust prop- 
erty, although in default, should be 
permitted to come in and answer 
where their application is made be- 
fore the action is at issue as to other 
defendants. Griswold v. Caldwell, 
5 App. Div. 622 mem, 39 NYS 23. 

[b] Age and feebleness of defend- 
ant.—Wilson v. Flanders, 114 Ky. 
534, 71 SW 426, 24 KyL 1302. 

12. Johnson  y. Success’ Brick 
Mach. Co., 98 Miss. 169, 46 S 957, 
See Jones v, Brooke, 52 App. Div. 421, 
65 NYS 205 (recognizing rule). 

[a] Ilustrations.—(1) That note 
sued on was not duly. probated 
against the estate as the declaration 
alleged. Johnson v. Success Brick 
Mach. Co., 93 Miss. 169, 46 S 957. 
(2) Plea by indorser setting up that 


“he indorsed the note as surety for 


the maker, and that plaintiff knew 
this at the time, and that, as plain- 
tiff, by failing to probate the note, 
had lost his right to hold the admin- 
istrator liable, the indorser, as sure- 
ty, had been discharged from liabil- 
ity. Johnson vy. Success Brick Mach. 
Co.,, supra. 


13. Fleisher vy. Detroit Cadillac 
Motor Car Co., 165 NYS 245. 

14. Frost v. Smith, 148 Ga. 840, 
98 SH 471. 

15. May v. Wolvington, 69 Ma. 117, 
14 A 706; Kent v. McEldery, 9 Gill 


(Md.) 493;° Newcomber y. Keedy,- 9 
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in abatement does not provide grounds for extending 


the time in which to answer.?® 


Further extensions may be granted in the disere- 


tion of the court.!7 


Nunc pro tunc filing. The court may grant leave 


to file an answer nune pro tune.t® 


[§ 232] b. Stipulation of Parties. 
in which a party is required to plead may be extended 
by stipulation or agreement of the parties,!® and in 
such ease no order of court extending the time is 


necessary.”° 


{§ 233] c. What Operates as an Extension. 
though there is little express authority therefor,?? 


Gill (Md.) 263; Price v. Willson, 41 
N. D. 209, 171 NW 245; Botts v. Pol- 
lard, 11 Leigh (38 Va.) 433. 

16. Gelder v. National Surety Co., 
133 NYS 1029. 

17. Van Allen v. Spadone, 16 Ind. 
3192 ehuska lv: eller, 140 App. Div. 
323, 125 NYS 182; Crandall, etc., Co. 
v. Eddy Confectionery Co., 37 Misc. 
745, 76 NYS 476 [aff 78 App. Div. 644, 
80 NYS 1132]; Wallace v. Wallace, 


13 Wis. 224; Howard v. Boorman, 
13, Wis. 1.23. ¥ 
[a] Extension of time obtained 


ex parte in violation of practice rule 
requiring two days’ notice to adverse 
party when time to answer has been 
once extended by stipulation for more 
than twenty days may be stricken. 


Tuska v. Heller, 140 App. Div. 323, 
125 NYS 182. 

18. Bemis v. Homer, 145 Ill. 567, 
83 NE 869 (additional pleas); Ben- 


nett v. Fleming, 207 Mich. 278, 174 
NW 131; Roberts v. Merritt, 189 N. 
Creo 4, 126 SE 513. 

[a] Thus, where answers of some 
defendants, prepared by an attorney 
who died before trial, had not been 
filed, although treated as filed, it was 
proper to allow them to be filed nunc 
pro tune. Bennett v. Fleming, 207 
Mich. 278, 174 NW 181. 

{b] In Georgia.—Where an an- 
swer of defendant had not been filed 
at interlocutory hearing, it was error 
to allow a plea presented at a later 
term to be marked filed as of the time 
of the interlocutory hearing, for a 
nune pro tune entry is for the pur- 
pose of recording some action taken 
previous to the making of the entry 
which is to take effect as of the for- 
mer date. Stubbs v. Mendel, 148 Ga. 
802, 98 SE 476. 

19. °'U. S.—Citizens ‘Trust, ete., 
Bank vy. Hobbs, 253 Fed. 479; Hinman 
v. Barrett, 244 Fed. 621; Russell y. 
Harriman Land Co., 145 Fed. 745; 
Groton Bridge, ete., Co. v. American 
Bridge Co., 137 Fed. 284. 

Cal.—Voorman y. San Francisco 
euper Ct., 149 Cal. 266, 86 P 694 

J.—Welsh v. Blackwell, TANG ae 
L. 


Nia 
N. C.—Boddie v. Woodard, 83 N. 
(Or 


2. 
Ss. C—McSween y. Windham, 77 S. 
C. 223, 57 SE 3847 

[a] Compliance with stipulation 
may be had by filing a general de- 
murrer operating as an issuable plea, 
but not by filing a special demurrer 
not going to the merits. Welsh v. 
Blackwell, 14 N. J. L. 344. 

20: Groton Bridge, .etc., Co. ‘Vv. 
American Bridge Co., 137 Fed. 284. 

21. See cases infra this note. 

[a] In South Carolina, under 
Code Civ. Proc. (1922) § 406, provid- 
ing that the party who has appeared 
specially to object to jurisdiction, on 
overruling of objection, may “there- 
after appear generally, or answer,’ 
defendant’s special appearance to ob- 
ject to jurisdiction extended the time 
within which to answer, notwith- 
standing §§ 407-409. Cheraw Motor 
Sales Co. v. Seymour, 130 S. C. 307, 
126 SE 39. 

22. See cases infra this note. 

[a] Facts and circumstances held 
to extend time.—(1) Court’s action 
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[§§ 231-234 


the courts, in determining what will?? or what will 


not?? operate as an extension of the time within 


which to answer, seem to follow the rule that prac- 


tically no facts or circumstances will of themselves 


operate to extend the time, on the theory that the 


time can be extended only by consent?* or by order?® 


The time with- 


obtained in the manner prescribed by the statutes 
and rules of court.?°® 
swer, incorporated in an order to show cause why the 
complaint should not be dismissed, is not merely a 


An extension of time to an- 


conditional one to take effect on the event of a deci- 


Al- 


in treating defendant as not under a 
rule plea until disposition of a rule 
security. Wilkin Mfg. Co. v. Melvin, 
116 Md. 97, 81 A 8792). (2), Illegal ad- 
journment of the appearance term 
of court gives until the next regular 
term in which to plead. Frank v. 
Horkan, 122 Ga. 38, 49 SE 800. (38) 
Motion that plaintiff be directed to 
elect between two contradictory alle- 
gations of his declaration. Blais v. 
Aubé, 7 Que. Pr. 269. (4) Motion to 
set aside default irregularly entered. 
City Properties Co. v. Meacham, 33 
Cal. A. 696, 166 P 593. (5) Notice of 
appearance to plead to the jurisdic- 
tion. Cheraw Motor Sales Co. v. Sey- 
mour,, 130 S1iC2 30%, 126) SE 2 96) 
Plaintiff's motion for publication of 
summons as for service on nonresi- 
dent, after defendants appeared by 
moving to dissolve attachment, ex- 
tended defendant’s time to answer 
until statutory time from end of pub- 
lication. Stephens v. Ringling, 102 
S. C. 333, 86 SE 683. 

[b] Demand for, and service of, 
oyer (1) has been held to extend the 
time. Warren v. Camack, 12 N. J. L. 
178. Contra McCormick vy. Fullerton, 
2 HowPr (N. Y.) 159. (2) The court, 
it has been held, will give defendant 
time to plead after oyer. Calvert v. 
slater, 4° BY Cas, INow125326; el eCranch 
Cc. C. 44. 

23. See cases infra this note. 

[a] Facts and circumstances held 
not to extend time.—(1) Continuance 
granted at the request of defendant. 
Beacham v. Kea, 118 Ga. 406, 45 SH 
398. (2) Destruction of a county 
courthouse and all the records of a 
lawsuit therein contained by fire. 
Higson v. North River Ins. Co., 184 
Fed. 165. (3) Failure of clerk to 
docket case properly filed at first 
term, defendant having been duly 
served, where the act creating a city 
court imperatively requires that pleas 
be filed at the first term. Hunter v. 
Hinman, 7 Ga. A. 387, 66 SE 1039. 
(4) Filing of petition for removal of 
cause to federal court and subsequent 
remanding to state court. State v. 
American Surety Co., 26 Ida. 652, 145 
P 1097, AnnCas 1916E 209; Morbeck 
v. Bradford-Kennedy Co., 19 Ida. 83, 
113 P 89. (5) Failure of plaintiff to 
comply with an order of the court. 
Newsom v. Ran, 18 Oh. 240 (where 
plaintiff had failed to give security 
for costs as ordered by the court). 
(6) Irregular motion to require pro- 
duction of a power-of attorney. Dun- 
can v. Payette, 7 Que. Pr. 478. (7) 
Motion to bring in other parties as 
defendants, Colon v. Fernandez, 3 
Porto Rico Fed. 488. (8) Motion to 
make the complaint more definite and 
certain. 255 Fifth Ave. Corp. v. Free- 
man, 120 Mise. 472, 199 NYS’ 519; 
Johnson v. Finger, 102 S. C. 354, 86 
SE 673 (9) Order giving secretary 
of railway company, on whom serv- 
ice was made but who was not named 
in complaint as party, further time 
as a defendant to demur or answer, 
but which did not mention railway 
company. Mercantile Trust Co. v. 
Stockton Terminal, etc., R. Co. 43 
Cal. A, 512,185 P 860. (10) Pendency 
of a motion by defendant to set aside 


sion on the motion adverse to defendant.?7 
[§ 234] d. Proceedings 


for Obtaining Exten- 
the service of summons and com- 
plaint. Shinn v. Cummins, 65 Cal. 97, 
3 P 133; Garvie v. Greene, 9S. D. 
608, 70 NW 847. (11) Publication of 
Summons beyond the necessary pe- 
riod where service is made by publi- 
cation. Anderson v. Goff, 72 Cal. 65, 
USPS 7S oll Aim Si hieo eau nGlla pe bay amor 
proceedings. McGown vy. lLeaven- 
worth, 2. B.. D.-Smith (N. Y.) 24, 3 
CodeRep 151; Sniffen v. Peck, 6 NY 
CivProc 188; White v. Smith, 16 Abb 
Pr (N. Y.) 109 note. (13) Suing out 
attachment in aid of suit where 
defendant was personally’ served. 
Farrington v. McDonald, 28 Mo. 581. 
(14) Where defendant was served 
with summons and claimed trial by 
jury, filing of affidavit to effect that 
in defendant’s attorney’s opinion 
there was issue of fact requiring 
trial. Farnum vy. Aronson, 253 Mass. 
464, 149 NE 124. 

{b] Demand for bill of particu- 
lars.—(1) A few early cases have held 
that a motion or demand for a bill 
of particulars ipso facto extends the 
time for answering. Anonymous, 16 
Neda ke 346 (same time for pleading 
after receiving bill of particulars as 
at time of demanding it); Blais v. 
Aubé, 9 Que. Pr. 390. See Plummer 
v. Weil, 15 Wash. 427, 46 P 648 (dic- 
tum: order fixed time to plead). (2) 
Later cases hold that a motion or de- 
mand for a bill of particulars does 
not of itself extend the time for an- 
swering. Butler v. Robinson, 76 Cal. 
A. 223, 244 P 162 (motion to have 
plaintiff furnish details of claim); 


Steineck v. Coleman, 72 Cal. A. 244, 
236 P 962; Platt v. Townsend, 3 Abb 
Pr aGne Y.) 9 (even though accom- 


panied by a stay of the adverse par-: 
ty’s proceedings). (3) Since the code 
the old rule does not operate. Platt 
v. Townsend, supra. (4) Voluntary 
bill of particulars does not extend 
time to answer. Webster v. Schuyler, 
6 Cow. (CN OY?)2 596. 

[ec] Security for costs.—(1) An 
order to give security for costs does 
not of itself extend the time for an- 
swering. Wilkin Mfg. Co. v. Melvin, 
116 Md. 97, 81 A 879 (rule or motion 
therefor); Schwehm vy. Hinberg, 63 
Mise. 525, 117 NYS 321; Romaine v. 


Cornwell, 11 AbbPrNS (N. Y.) 430; 
White v. Smith, 16 AbbPr (N. Y.) 
109 note. (2) However, under a stat- 


ute expressly allowing defendant the 
same time to plead after security for 
costs was given as he had at the 
time it was demanded, the rule is oth- 


erwise. Reardon v. Morrison, 1 N. 
rT TLS te 

24. Johnson y. Finger, 102 S. CG 
354, 86 SE 673. 

Consent see supra § 232 

25. Johnson vy. Finger, LOZ Saas 


354, 86 SE 673. 

Extension by court see supra § 231. 

26. Johnson v. EINE Or, 102) MS aaGe 
354, 86 SE 673. 

[a] The only way in which an ex- 
tension of time can be procured is by 
an express order to that effect. Platt 
v. Townsend, 3 AbbPr (N. Y.) 9. 

, Proceedings to obtain see infra § 


27. Booth v. Dowsey, 118 Misc. 9, 
193 NYS 430. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


' 1, 2 Bush (Ky.) 165; 


§ 234] 


sion.2§ 


ments.?° 


swering.*? 
eourt.?3 
the discretion of the court. 35 


davit of merits.?° 


Under s 


is required.?§ 


28. ee by application see 
Appearances § 3 

29. See Sri hory provisions and 
rules of court. 

_[a] Defective affidavit in that it 
did not respond to requirements of 
rule of practice necessitated striking 


of order extending time to plead. 
Kinley vy. American Hardware Mfg. 
Co., 49 Misc. 334, 99 NYS 199. 


[b] Where condition cannot be 
complied with.—A rule providing that 
no order extending the time to answer 
or demur shall be granted unless the 
party applying therefor shall pre- 
Sent a certificate of his attorney, that 
from the statement to him by defend- 
ant he believes defendant has a good 
defense, does not apply where certain 
of the defendants are out of the Unit- 
ed States and the others are depend- 
ent on them for information neces- 
sary for their defense. Fishburne v. 
Minott, 72 S. 567, 52 SE 648. 


igh aes ‘Swerdsfeger vy. State, 21 Kan. 
5. 
31. Swerdsfeger v. State, supra; 


Neitzel v. Hunter, 19 Kan. 221; En- 
gleman y. Lancaster Nat. Bank No. 
Shean v. Gist, 
2 Ky. Op. 542 (answer not showing 
good ground for changing or sus- 
pending judgment.may be refused); 
Crawford v. Pierse, 56 Mont. 371, 185 
P 315; Lynde v. Verity, 3 HowPr (N. 
Y.) 350, .3 CodeRep 97. 

[a] Answer must be drawn, sworn 
to, and copy served with notice of 
motion in order that court may be 
reasonably satisfied that defendant 
has a defense. Lynde v. Verity, 3 
HowPr (N. Y.) 350, 1 CodeRep 97. 

32. Ariz—Agua Fria Copper Co. 
v. Bashford-Burmister Co., 4 Ariz. 
203535" Pi1983: 

Ga.—Southern Bell Tel., etc., Co. 
v. Barle, 118 Ga. 506, 45 SE 319; 
Riverdale Pecan Co. v. ‘Cutter, 16nGa- 
AY 681/85 SE (929. 

Ind.—Main v. Ginthert, 92 Ind. 180. 

Ky.—Wathan v. Short, 2 Ky. Op. 
179 (unavoidable casualty or misfor- 
tune preventing appearance and de- 
fense). 

Y.—Lynde v. Verity, 3 HowPr 
350, sl CodeRep 97. 

[a] No error to refuse to extend 
time to answer where no reason ap- 
pears in support of the application. 
Main v. Ginthert, 92 Ind. 180. 

33. U. S.—Bullock v. Van Pelt, 4 
F. Cas. No. 2,131, Baldw. 463; Wet- 
zell v. Bussard, 29 F. Cas. No. 17,471, 
2 Cranch 252 Taft 11 Wheat. 309, é 
L. ed. 481]. 

Ga.—Western Union Tel. Co. v. 
Lark, 95 Ga. 806, 23 SE 118. 

Ky. —Owensboro, etc., R. Co, v. Har- 
rison, 94 Ky. 408, b2 SW 545, 15 KyL 
316; Engleman sv. Lancaster Nat. 
Bank, 2 Bush 165; Weldon vy. Finley, 
104 SW 701, 31 KyL 1050. 

Miss.—McAdory v. Turner, 
666. 

N. Y.—Dudley v. Press Pub. Co., 
53 Hun 347, 6 NYS 388; Watson v. 
Manhattan R. Co., 55 N. Y. Super. 547, 


56 Miss. 


Under the rules of practice an extension of 
the time to plead will as a rule be granted only in case 
the application conforms to certain specific require- 
The mere tender of an answer does not en- 
title a party to the right to file it out of time.?° 
Defendant must show that he has a meritorjous de- 
fense*! and must offer an excuse for his delay in an- 
The reasons offered for the extension 
must be meritorious and sufficient to satisfy the 
Due diligence must also be shown.*+ 
the character of the showing required is largely in 
In some jurisdictions 
the application is required to be submitted on affi- 
Under some statutes the exten- 
sion of time may be on ex parte application without 
notice ;** under others notice to the adverse party 
some statutes, service on the 
adverse party, of a copy of the order of extension®® 


PLEADING 


quired.*? 


But | default.4? 


to vacate it.4® 


18 NYSt 457, 

Pa.—Moore’s Est., 19 Pa. Co. 208. 

Porto Rico.—Porto Rican Leaf To- 
bacco Co. v. Ereno, 16 Porto Rico 96. 

S. C.—McDaniel v. Addison, 53 S. C. 
222, 31 SE 226. 

[a] Reasons held sufficient.—(1) 
Inability to serve order for examina- 
tion of plaintiff so as to obtain knowl- 
edge of facts necessary for framing 
answer. Dudley vy. Press Pub. Co., 
58 Hun 347, 6 NYS 388. (2) That de- 
fendant resided ten miles from the 
courthouse and had made three trips 
to consult attorney who for five years 
had represented him in all cases, and 
that attorney had been absent from 
the city. Weldon y. Finley, 104 SW 
701, 31 KyL 1050. 

34. Wilson y. Phillips, 5 Ark. 183; 
Manning v. Roanoke, etc., R. Co., 122 
N. C. 824, 28 SE 963; Mallory Vv. 
Dawson Cotton mat Co., 32 Tex. Civ. 
A. 294, 74 SW 95 
/Briges v. Goth: 91 Iowa 329, 
59 NW 259 
toe Ind.—Shoaf v. Jones, Smith 


Ky.—Weldon vy. Finley, 104 SW 
701, ee KyL 1050. 

N. Y.—Campbell v. American Zy- 
lonite Co., 538 N. Y. Super. 131; Gra- 
ham y. Pinckney, 30) Ney Super. 147; 
Platt v. Townsend, 12 N. Y. Super. 
668; -Donovan v. Cunard SS. Co., 85 
NYS 1114; Plainfield First Nat. Bank 
v. Ranger, 14 NYCivProc 1; Ro- 
maine v. Cornwell, 11 AbbPrNS 430; 
Ellis v. Van Ness, 14 HowPr 313; 
Nee Horne v. Montgomery, 5 HowPr 
23 


S. C.—Gales v. Poe, 107 S. C. 482, 
93 SE 189 (certificate of the attor- 
ney); Fishburne v. Minott, 72 S. C. 
567, 52 oe 648. 

Ss. D.—Chamberlain Sanitarium, 

etc. v. American R. HEx- 
42 8. D. 604, 181 NW 841; 
LD 615: 


etc., Assoc., 
press Co., 
Searles v. Lawrence, 8 S. 


[a] Order granted without affida- 
vit of merits: (1) Will be reversed. 
Donovan v. Cunard SS. Co., 85 NYS 
1114. (2) Isnotanullity. Campbell 
v. American Zylonite Co., 
per. 131 (a mere irregularity) ; 
field First Nat. Bank v. Ranger, 14 
NYCivProc 1 [disappr Ellis v. Van 
Ness, 14 HowPr (N. Y.) 313] (code 
provision that such order may be dis- 
regarded is permissive only). (3) Is 
proper when given in connection with 
order requiring plaintiff: to file se- 
curity for costs. Plainfield First Nat. 
Bank v. Ranger, supra; Worthington 
v. Warner, 19 AbbNCas (N. Y.) 266. 

37. See cases infra this note. 

[a] In New York (1) an extension 
of the time allowed by law may be 
granted on ex parte application with- 
out notice. Crandall. ete. Cow.) Vv. 
Eddy Confectionery Co., 37 Misc. 745, 


76 NYS 476 [aff 78 App. Div. 644 
mem, 80 NYS 1132 mem] (county 
judge); Sisson v. Lawrence, 25 


HowPr 485 (county judge); Wilcox 
v. Curtis, 1 CodeRep 96. (2) Ewe 


Revocation of order of extension. 
tending the time to plead may, on good cause shown, 
be revoked,*® and, when revoked, defendant must 
plead within the time which he originally had,*? al- 
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and of the affidavit on which it was granted,*® to- 
gether with a copy of the proposed answer, is re- 
After default has been entered for lack of 
an answer, the proper course is for defendant to ap- 
ply on notice to be relieved from the default and have 
leave to answer, and not apply ex parte for an ex- 
tension of time in which to answer.*? 
tion for leave to defend on the merits cannot be con- 
sidered upon a motion of plaintiff for judgment by 
Enlarging the time to plead does not op- 
erate as a stay of proceedings.** An irregular order 
extending the time to plead is operative so long as 
it is not appealed from and no steps have been taken 


An appliea- 


An order ex- 


days’ notice to plaintiff’s attorney is 
required where action is brought on 
a promissory note or other written 
evidence of debt for the unconditional 
payment of money. Civweeract 
Rules, rule 86. (3) Further exten- 
sion, where the time has been extend- 
ed by stipulation or order, shall not 
be granted by order unless two days’ 
notice is given the adverse party. 
Civ. Pract. Rules, rule 87. (4) Fur- 
ther extension of time to answer on 
ex parte order for examination of 
plaintiff before answer violates the 
rule of practice. Jackson v. U. 
Tire Co., 92 Misc. 225, 155 NYS 402. 
(5) Ex parte order made by judge 
out of court after time to answer had 
expired is a nullity. Fries v. Coar, 
19 AbbNCas 267. 

[b] In South Carolina (1) an ex- 
tension of time may be granted on 
ex parte application without notice. 
Fishburne v. Minott, 72 S. C. 567, 52 


SE 648. See Wilcox, etc., Guano Co. 
v. Phoenix Ins. Co., Fed. 929 
(South Carolina statute). (2) A cir- 


cuit judge at chambers in another 
circuit than the one in which actien 
is pending, without notice to the ad- 
verse party or his attorney and with- 
out a showing that there is no resi- 
dent or presiding judge in that cir- 
cuit, has no right to grant an ex- 
tension of time to answer. Beckwith 
v. Martin, 98 S. C..183, 82 SE 414. 

38. Hodges v. Trenton Mut. L. 
etc.jeins Co.) 244 Nisa 
v. Mercer, 187 N. C. 
[reh den 188 N.C. TDG: 123 SB 258]; 
Sane v. Lawrence, 3S. "Db: 11, 6 


39. Cheetham v. Lewis, 2 Johns. 
CNESYoyL04: 


Aan Quinn v. Case, 2 Hilt. (N. Y.) 
41. Lynde v. Verity, 3 HowPr (N. 


Y.) 350, 1 CodeRep 97; Chamberlain 
Sanitarium, etc., Assoc., ete. v. Amer- 
ican R. Express Co., 49, S. D. 604, 181 
NW 841; Searles v. Lawrence, 8 S. 
D. 11, 65 NW 34. 

42. State v. Musselshell County 
Dist. Ct.,. 58) Mont. 147190 Piro: 
Crawford v. Pierse, 56 Mont. 371, 185 
Pee His: Petrie v. Fitzgerald, 2 
AbbPrNS (N. Y.) 354. 


43. White v. Smith, 16 AbbPr (N. 
Y.) 109 note. 
44. Wilcox, ete, Guano Co. v. 


Phoenix Ins. .Co., 60 Fed. 929; Wil- 
cox v. Curtis, 1 CodeRep (N. Y.) 96. 

45. Moran v. Helf, 52 App. Div. 
481, 65 NYS 1138. 

46. Lucke v. Kiernan, 68 N. J. L. 
281, 58 A 566; Ritter Lumber Co. v. 
Bacon, 37 Misc. 781, 76 NYS 933; 
Evans v. Senior, 4 Exch. 818, 154 Re- 
print 1447. 

[a] Notice to defendant is neces- 
sary, unless the exigency of the case 
will not admit it. Lucke v. Kier- 
nan, 68 N. J. L. 281, 53 A 566. 

47. Ritter Lumber Co. v. Bacon, 
87 Misc. 781, 76 NYS 933; Brown v. 
St. John, 19 Wend. (N. Y.) 617. 


206 [49 C.J.] 
though in some jurisdictions he has at least the rest 
of the day on which the order was vacated in which 
to plead.*® The service of an answer after granting 
of a motion to vacate an order extending the time, but 
before the settlement and entry of such order, is in 
time.*® 

[§ 235] e. Time Allowed. Ordinarily upon a 
proper showing the court will grant a reasonable ex- 
tension of time within which to plead,°® but an in- 
definite extension is erreneous.*! However, the fact 
that an order is technically incorrect is immaterial 
where an answer was served within the time which 
should have been provided.®? 

Computation.®* Where time is extended a certain 
number of days,°* this is computed from the expira- 
tion of the period originally allowed, and not from 
the date of the extension.®® A rule extending the 
time “to” a certain day means until the sitting of 
the court on that day, and does not include the day,®*® 
but an extension of time “until” a certain day in- 
eludes that day.°* 

[§ 236] f. Conditions Imposed. The court has 
power to impose terms as a condition of answer- 
ing after the expiration of the time therefor,®® 
and unless the conditions are complied with the 
order will be construed as denying the right to an- 
swer.°° The conditions imposed must not be un- 
just.°° The court cannot deny defendant the right 
to set up any particular meritorious defense,*! nor 
will it usually restrict him otherwise in the char- 

48. Lucke v. Kiernan, 68 N. J. L. 
281, 53 A 566; Evans v. Senior, 4 [a] 
Exch. 818, 154 Reprint 1447; Men- 
gens v. Perry, Li MS eo. Wii Ook. Loo 
Reprint 962. 

49. De Pallandt v. Flinn, 104 App. 
Div. 501, 93 NYS 678. 

50. Delap v. Canadian Pac. R. Co., 
4 OntWN 213, 23 OntWR 177, 6 [b] 
DomLR 868. 

51. Tuska v. Heller, 140 App. Div. 


323, 125 NYS, 182. 
Ba: Levin yv. Greenberg, 145 NYS | 195. 


go to the merits. 


53. Generally see infra § 237. 
54. See supra §§ 231-233. 
55. Pattison v. O’Connor, 23 Hun [a] 


24 §. C. 430. 


[SON Yoas0%n 60 How Prelet: fuanewvi 

Parsons; | 3% Bing. N:- Cass 264, 32,||N: C.0731, 30,SE) 321), 
HCL 129, 132 Reprint 412; Aspinal 

v. Smyth, 2 Moore C. P. 655. Contra 


Simpson v. Cooper, 2 Scott 840, 30] (Crane v. 
ECL 678. [b] 
56. Clark v. Ewing, 87 Ill. 344. 
57. Sugerman v. Jacobs, 160 App. 


PLEADING 


rence,:2 Den. (N. Y.) 
Compliance: 
shown by false plea, sham demurrer, 
or any other pleading which does not 
Coffee v. Lawrence, 
2,Den: (CN. Y.) -195. 
a special plea in bar, 
Coffee v. Lawrence, supra. 

General issue with notice of 
special matter may be-required in- 
stead of a special plea to avoid delay. 
Coffee . Lawrence, .) 


64. Woodcock vy. Merrimon, 122 N. [ce] 
C. 731, 30 SE 321; Crane v. Lipscomb, 
Costs (1) up to and including {a] 
the term (Woodcock v. Merrimon, 122 


bursements of other party in oppos- 
ing the motion for leaye to plead 
Lipscomb, 24 q 

In Canada, if a plea is filed 
after the time fixed, wit'hout the con- 
sent of the opposite party or the 


acter of the defenses to be pleaded.** Defend- 
ant may be required to plead issuably;°* to pay 
the costs;°* and to give bond to pay any judg- 
ment plaintiff may recover.®® Conditions imposed 
are not judgments conclusively affecting rights and 
interests of parties,®® and they may be modified at a 
subsequent term.*7 An order of resettlement, ex- 
tending the time to answer and imposing conditions, 
eliminates a prior order to answer by a certain day 


so that the answer when served is subject to the con-— 


ditions.°® 

[§ 237] 5. Computation of Time.®® The general 
rule is that the time within which defendant must 
plead commences to run from the day when he is 
properly?® served,"1 and not from the day of filing 
the proof of service? However, where an action is 
brought against a nonresident, in a manner such that 
jurisdiction is obtained only by attachment,‘? the 
time runs only from the day the attachment is 
levied.*4 In computing time the rule is to exclude 
the first day and count the last or vice versa.7® Ifa 
certain number of days in term time are allowed, it 
means days on which the court actually sits.7° If 
the final day falls on Sunday it is to be excluded."? 
But where a certain number of days are designated 
without limitation, they need not be secular days.*® 
If defendant has a day’s time to plead from the hap- 
pening of an event, he has the whole of the day fol- 
lowing that on which the event happens.*® Where 
the time to plead is given in months, this means lunar 


ti IGY —Kaull v. Johnson, 56 N. D. 5638, 218 
(1) Is not] NW 606 (service completed fifteen 
days after date of personal service 
outside state). 
{b] Service by mail.—Peo. v. 
(2) Is shown by 
if it is true.| 51 Misc. 82, 99 NYS 206; Van Horne 
v. Montgomery, 5 HowPr (N. Y.) 
238 (both to the effect that the time 
within which to plead to a pleading 
served by mail begins to run from 
the date of mailing and not from the 
date of receipt thereof). 
Service by publication.— 
Campbell v. Campbell, 179 N. C. 413, 
102 SE 737. 
Where service of copy of com- 
plaint is demanded, the time runs 
from service of complaint upon de- 
mand therefor. Murphy v. Missouri, 
étc., Land, ‘ete., ‘Co. -22) Ny Dil3 326 ass 
NW 913. To same effect Sanders v. 
People’s Co-Op. Ice Co., 44 Misc. 171, 
89 NYS 785 (applying the rule where 
a copy of the complaint had not been 
served on defendant, although one 


2 Den. (N. 


(2) and dis- 


mC w4s 0s 


West Side Brotherly Love, etc., Soc., . 


Div. 411, 145 NYS 429. 
’ 58. Cal.—Hayes v. Butler, 25 Cal. 
A. ME 145) PB’ 553. 
Y.—Powell v. eanbekens 197 

po Div. 471, 188 NYS 2 

N. C.— Woodcock v. Mee hae 122 
Ni C. 731, 30, SE 321. 

Oh.—Dewey v. Sloan, 9 Oh. Dec. 
(Reprint) 151, 11 CincLBul 102. 

Or.—Kosher v. Stuart, 64 Or. 123, 
121 2901; 129 P4911: 

S. C.—Crane v. Lipscomb, 24 S. C. 
430. 

Pr.Edw.Iisl.—Hodson  v. 
Peters 191. 

Que.—Sun L. Assur. Co. v. Dave- 
luy, 6 Que. Pr. 346. 


Dawson, 


59. Hayes v. Butler, 25 Cal, A. 
743, 145, P 563. 
60. Dewey v. Sloan, 9 Oh. Dec. 


(Reprint) 151, 11 CincLBul 102. 

61. Darnall v. Talbot, 6 F. Cas. 
‘No. 3,578, 2 Cranch C. C. 249; Pow- 
ell v. Schoellkopf, 197 App. Div. 471, 
188 NYS 297 (legal defense); Henge- 
hold v. Gardner, 6 Oh. Dec. (Reprint) 
822, 8 AmLRec 353. 

62. Grant v. McCaughin, 4 HowPr 
(N. Y.) 216 (defense of usury). 

63. Young v. White, 158 App. Div. 
7163, 143 NYS 934; Coffee v. Law- 


permission of a judge, the court, up- 
on motion of plaintiff, will order de- 
fendant to pay, within a fixed time, 
the costs occasioned by his default, 
upon failure of which his plea will 
be regarded as not filed. Sun Life 
Assur. Co. v. Daveluy, 6 Que. Pr. 346, 

65. Kosher v. Stuart, 64 Or. 123, 
121 P 901, 129 P 491; Wichman v. 
Fox, 96 S. C. 469, 81 SH 180. 

66. Woodcock v. Merrimon, 122 N. 
CHe7st, SO SHY S212 

67. Woodcock v. Merrimon, supra. 

68. Young v. A Aaa 158 App. Div. 
763, 143 NYS 934 
wer When extended see supra § 

70. Service of process see Process 
[82 Cye 447]. 

71. Tolhurst v. Howard, 94 App. 
Div. 439, 88° NYS: 235; Reo. v. West 
Side Brotherly Love Cong., ete., Soc., 
51 Misc. 82, 99 NYS 206; Sanders v. 
People’s Co-Op. Ice Co., 44 Misc. 171, 
89 NYS 785; Van Horne v. Montgom- 
ery, 5 HowPr (N. Y.) 288; Murphy 
v. Missouri, etc., Land, etc., Co., 22 
N. D. 336, 138 NW 918; Dickinson v. 
Foot, 68 Okl. 236, 178 P 522; Sayles 
v. Davis, 22) Wis. 225. 

[a] Personal service outside state. 


had been served by mail, and he ap- 
peared before the service was com- 
plete and demanded a ‘copy). 

[e] Service of amended complaint 
is not complete until its filing as 
fixing the beginning of time allowed 
defendant to answer. City Proper- 
ties Co. v. Meacham, 33 Cal.’ A. 696, 
166 P 593. 

72. See cases supra note 71. But 
see Callaway v. Douglasville Col- 
lege, 99 Ga. 623, 25 SE 850 (legal re- 
turn of service essential to give court 
jurisdiction). 

73. See Attachment § 182 et seq. 

74. Haase v. Michigan Steel Boat 


Co., 148 App. Div. 298, 132 NYS 1046. 


75. Pemberton v. Duryea, 5 Ariz. 
8, 43 P 220; Neitzel v. Hunter, 19 
Kan. 221; Sugerman v. Jacobs, 160 
App. Div. 411, 145 NYS 429; Hoff- 
man v. Duel, ’5 Johns. “(N. Y.) 2325 
Marks v. Russell, 40 Pa. 372. 

76. Wash v. Randolph, 9 Mo. 142. 

77. Pemberton v. Duryea, 5 Ariz. 
Su 43 P 220; Marks v. Russell, 40’ Pa. 


78. Wood v. Galveston, 76 Tex. 
126,13 'SWi 227. 

79. cee, v. Bremner, L. R. 1 
CH Pr 557i 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 934-087 


§§ 237-240] 


and not calendar months.*° When a defendant is 
ordered to plead forthwith, he must plead within 
twenty-four hours.*? Instanter means on the same 
day,°? or within twenty-four hours.8? After non- 
resident defendants have once appeared they there- 
after come within the rules applicable to resident de- 
fendants.*+ 

[§ 238] 6. Imparlance. An imparlance, now abol- 
ished,*® is time given by the court to a party to 
plead.*® Three species of imparlance were recog- 
nized at common law. (1) The general imparlance, 
which reserved to defendant no exceptions and did 
not allow thereafter the pleading of matter in abate- 
ment or any objection to the jurisdiction of the court. 
(2) The special imparlance, which reserved the right 
to plead in abatement but not to the jurisdiction. (3) 
The general-special imparlance, which reserved all 
exceptions whatsoever, including the right to plead 
to the jurisdiction, but did not allow the pleading of 
a tender.*? The granting of an imparlance is a mat- 
ter within the discretion of the court.28 Defendant 
is not entitled to an imparlance in a summary proc- 
ess.6® After an imparlance a defendant can plead 
issuable matters.®° 


$0.) ‘Tullet’ rv: Linfield, ~3 sBurr. 
1455, 97 Reprint pune Soper v. Cur- 91. 
tis, 2 Dowl. P. C. 92. 

81. Anderson ‘, “Gort, %2) Cal. 65; [a] 
PP 73, 2 AmSR 

[a] In Soeas, “forthwith has a 
relative meaning, and will imply a 


laration, the 


PLEADING 


(Tenn.) 410 (plea of tender). 

See statutory provisions. 
See cases infra this note. 
In Michigan 
tions at law are commenced by dec- 
statute 
things to be done, namely, file decla- 
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[§ 239] 7. Rule To Plead. Under the practice of 
some states an\action may be commenced by filing and 
serving a declaration with notice that a rule to plead 
has been entered.®! Such rule to plead and notice 
thereof take the place of the customary writ of proc- 
ess, and have nothing directly to do with the plead- 
ings further than is the case with a summons.°? In 
other states the rule to plead is a proceeding in addi- 
tion to the writ of process, and is a prerequisite to 
defendant’s obligation to plead in the cause or to 
plaintiff’s right to take default.°* The rule and no- 
tice inform defendant that he is required to plead 
within a designated time, and in ease of his failure 
default may be taken against him.®* A rule to plead 
means pleading to the merits,9®> or pleading issu- 
ably.°® An order giving leave to plead or answer 
allows defendant to plead in abatement.®°* Service®® 
and return®® of rules to plead must conform to the 
local practice. 

Rule days. Any rule day that happens to fall on 
a holiday extends to the next ensuing secular day, 
even though a term of court may commence on that 
day. 

in 240] J. Joint or Separate Pleas or Answers of 


known to their system of practice at 
ee. time). 

d.—Wilkin Mfg. Co. v. Melvin, 116 
Ma, Oe Olin Ace Soe 

J.— Welsh v. Backwell, 14 N. J. 


(1) where ac- 


longer or shorter period, according to 
the nature of the thing to be done 
. . It has been defined as meaning 
‘with all reasonable celerity.’”’ Mof- 
fat v. Dickson, 3 Colo. 313, 314. 
82. Smith v. Little, 53 Tle A. 157; 
Northrop v. McGee, 20, T1li< A. “108 


83. Moffat v. Dickson, seColos 313; 
State v. Clevenger, 20 Mo. A. 626; 
Champlin v. Champlin, 2 Edw. (N. 
Y:). 328. 

84 Orr v. Seaton, 1 Nebr. 105; 
Dickinson v. Foot, 68 Okl. 236, 173 P 
B22. 

[a] Where a nonresident, served 


by publication, enters the state and 
is personally served, the time to an- 
swer is computed from the day he 
was personally served. Dickinson v. 
Foote, 68 Okl. 236, 173 P 522. 


85. Deane v. Bchols, 2 App. (D. 
C.) 522. 2 

86. Ala.—Vaughan v. Robinson, 22 
Ala. 519. 


D. C.—Deane v. Echols, 2 App. 522. 
N. H.—Colby v. Knapp, 13 N. H. 


175. 
N. ¥.—Malcom v. Gardner, 1 Cow. 


137; Whitbeck v. Shoefelt, 9 Johns. 
265. 

Pa.—Fritz v. Thompson, 5 PaLJ 
423. 


Sic —-Hurhes -v. Phelps, 3°S..C. 
81; Gibbes v. Wainwright, 1 S. C. 
L. 483. 

Tenn.—Tiernan v. Napier, 


Vt.—Mack v. Lewis, 67 Vt. 383, 31 
A 888 
D.; 1 Chitty Pl. (16th 


5 Yerg. 


Bouvier lL. 
Am. ed) pp 452, 453. 

87. Vaughan v. Robinson, 22 Ala. 
519; Fritz v. Thompson, 5 PaLJ 423. 
See Colby v. Knapp, 13 N. H. 175 
(special and general imparlance); 
Whitbeck v. Shoefelt, 9 Johns. (N. 
Y.) 265 (after special imparlance, the 
tenant may vouch to warranty, etc.); 
Mack v. Lewis, 67 Vt. 383, 31 A 888 
(general imparlance). 

Plea in abatement after imparlance 
see infra § 26 
fee Maes v. Gardner, 1 Cow. (N. 
Malcom v. Rogers, 1 Cow. 
Gibbes v. Wainwright, 1 


Phelps) s3t.S.. Cab: 
5 Yereg: 


Hughes Vv. 


Tiernan v. Napier, 


was 


ration and enter rule to plead. Corn- 
ing v. Burton, 102 Mich. 86, 62 NW 
1040. (2) The declaration must be 
served and so must a notice of the 
rule. Corning v. Burton, supra. (3) 
Suit is not duly commenced until a 
copy of such declaration and notice 
of such rule is personally served on 
defendant. Detroit Free Press Co. v. 
Bagg, 78 Mich. 650, 44 NW 149. (4) 
Service cannot be made before the 
declaration is filed. Ellis v. Fletch- 
er, 40 Mich. 321.. (5) When suit is 
brought by declaration, the rule to 
plead must be entered against all de- 
fendants. Ralston v. Chapin, 49 
Mich. 274, 183 NW 588. (6) Suit may 
be commenced against a municipal 
corporation by filing a declaration, 
entering a rule to plead, and serving 
a copy of each. Menominee v. Me- 
nominee Cir. Judge, 81 Mich. 577, 46 


NW 23. 

[b] In New York, under early 
statutes, (1) in cases where service 
of the declaration was personal, the 
rule to plead might be entered aft- 
er the day specified in the notice, in 
vacation as well as in term. Labar 
v. Moyer, 3 HowPr 196. (2) The 
rule to appear and plead might be 
entered during the same term in 
which notice was served, if the no- 
tice be served during a term. Platt 
v. Torrey, 18 Wend. 572. (3) It was 
not necessary to serve defendant’s at- 
torney with a notice of the rule to 
appear and plead; ‘service on the 
party was sufficient. Platt v. Tor- 
rey, supra. (4) A notice indorsed on 
a declaration served on a defendant 
requiring him to take notice of a 
rule to plead was sufficient. Douw 
v. Rice, 11 Wend. 178. (5) Special 
order for rule to plead in ejectment 
might be obtained either at a gen- 
eral or special term. Frost v. Snow, 
7 Wend. 521. (6) A-~rule to plead 
entered previous to the return day of 
a capias, although after the capias 
was returned to the clerk’s office, 
irregular. Smith v. Bush, 2 
Wend. 279. ; 

93. .See statutory provisions. 

94 Ill.—Archer v. Claflin, 31 Ill. 


06. 

Ind.—Jelley v. Gaff, 56 Ind. 381. 
But see Runnion v. Crane, 4 Blackf. 
466 (no rule to plead or rule days 


requires two] L. eve See Ricard v. New Provi- 
dence Tp., 5 Fed. 433 (New Jersey 
statute). 


Pa.—Stroop v. Gross, 1 Watts & 
S. 139; Esrey v. Gray, 2 Del. Co. 26; 
Holden v. Woodward, 3 WklyNC 133. 
a C.—Read v. Kennedy, 158. C. L. 

W. Va.—Bennett v. Farmers’ Mut. 
Fire Assoc., 78 W. Va. 654, 90 SE 169. 

[a] In Delaware in scire facias 
and ejectment cases, and other cases 
in which a declaration has been filed, 
if defendant appears during the term 
to which the process is returnable, 
he shall be ruled to plead by the 
next general rule day, or the second 
general rule day, if there be not two 
full weeks before the first general 
rule day. State v. Kuhns, 27 Del. 
264, 88 A 455. : 

{b] Striking off rule.——Where de- 
fendant, not served, files an affidavit 
of defense, and plaintiff takes a rule 
on defendant to plead, a rule to strike 
off the rule to plead, because defend- 
ant was not in court, is premature 
before judgment. Holden v. Wood- 
ward, 3 WklyNC (Pa.) 138. 

[c] Rule to plead and rule to ar- 
bitrate are inconsistent, and cannot 
be entered at the same time; and 
the former will therefore be stricken 
off on defendant’s application. Ersey 
v. Gray,.2 Del- Co. (Pa.) 26. 5 


95. Archer v. Claflin, 31 Ill. 306. 
96. Welsh v. Blackwell, 14 N. J. 
L, 344. See Mulvey v. Staab, 4 N. 


M. 50, 12 P 699 (demurrer raises an 
issue at law and complies with the 
rule). 

[a] General demurrer may be an 
issuable plea, within a rule to plead, 
but a special demurrer is not, at 
least if it does not go to the merits 
of the case. Welsh v. Blackwell, 14 
New Ee 344s 


des Beattie v. Stocking, 70 Mo. 
"98. Garrett v. Turner, 47 Pa. Su- 


per. 128 ‘(the question whether a rule 
to plead was properly served is en- 
tirely distinct from that of the sery- 
ice of the summons). 

99. Jones v. O’Connor, 252 Pa. 311, 
97 A 466 (all rules must be return- 
able at the county seat). 

1. Bennett v. Farmers’ Mut. Fire 
Assoc., 78 W. Va.-654, 90 SE 169 (by 
force of statute). 


208 [49 C.J.] 
Codefendants*?—1. General Right To Join or Sever. 
In general, where there are several defendants and 
the defense is in its nature joint, they may either join 
in the same plea or they may sever;* and defendants 
who appear jointly by the same attorney may never- 
theless plead separately.* If they sever, one defend- 
ant may plead in abatement, another in bar, and an- 
other may demur.® And where two are sued jointly 
and one suffers a default, the other may plead alone.°® 
A defendant, having joined in an answer with his 
codefendants, should not answer separately denying 
matters already covered by the denial of all jointly.* 
However, the rule allowing a severance of pleas or 
answers® does not, it has been asserted, apply to dila- 
tory pleas;® and its application has been otherwise 
curtailed by decisions limiting it solely to actions 
founded on a tort,?° or restricting it to cases in which 
the matter pleaded is personal to one of the defend- 
ants.1t A defense which is personal and single as to 
each defendant must be pleaded separately and not 
jointly,‘? and a joint plea is no answer to a several 
action. A defendant pleading separately need not 
answer allegations material and relating solely to 
his codefendant.1* Where the matters relied on by 


2. In assumpsit see Assumpsit, | 444. 
Action of § 69. bi 
Plea in abatement of matter per-| 425. 

sonal to one defendant see Abatement 12. 
and Revival § 568. McGeever, 
3. Cal.—Western Lumber Co. v. 


PLEADING 


Caldwell v. May, 1 Stew. (Ala.) 


Terre Haute Brewing Co. v. 
198 Ala. 474, 
Horner v. Lawrence, 86 Misc. 95, 149 


‘ 


the several defendants are not identical, they should 
file separate answers.*® 

Where separate similar pleas are filed, the practi- 
eal result is the same as if codefendants had joined 
in one plea.?® 

Where several are sued as a single defendant, the. 
separate answer of one of them should be stricken.*? 

[§ 241] 2. Necessity That Joint Plea Be Good as 
to All. <A joint plea or answer which is bad as to 
one defendant.!§ is bad as to all who join in it;*® 
but the rule has been held inapplicable to equitable 
defenses under the code;?° and some eases have held 
the rule applicable only to pleas of justification.*+ 
Where a joint plea or answer is held bad for this. 
reason, the court may, in its diseretion, allow sepa- 
rate pleas or answers to be filed.” 

[§ 242] 3. Aider of Insufficient Separate Plea. 
Since an insufficient plea cannot derive aid from 
other pleas,?? a plea of one defendant is not aided 
by a plea or pleas of his codefendants.?* But one 
defendant may by express adoption make an answer 
of a ecodefendant or a part thereof?® available as his. 
own.7° 

[§ 243] 4. Effect of Plea of One Defendant on 
Ala. 592, 11 S 600; Doe v. Richardson, 
76 Ala. 329; Overdeer v. Wiley, 30 


Ala. 709. 
Cal.—Robinson v. Smith, 14 Cal. 
73S 889; {254 


[§§ 240-243 


Phillips, 94 Cal. 54,-29 P 328. 

D. C.—McGuire v. Gerstley, 26 App. 
193 [aff 204 U. S. 489, 27 SCt 382, 51 
L, .ed. 581]. 

Ind.—Martin v. Martin, 118 Ind. 
227, 20 NE 763; Miller v. McDonald, 
20 ind: 363° Troutner. v.: Parent, 4 
Aultman v. Forgey, 10 Ind. 
A. 397, 36 NE 939. 
fon Monroe v. Wilson, 6 T. B. Mon. 

N. Y.—Stilwell v. Hasbrouck, 1 Hill 
561; Lansing v. Montgomery, 2 Johns. 
382. 

Que.—Volensky v. Sassenweir, 10 


Que. Super. 162. [ 
See also 1 Chitty Pl. (16th Am. ed) 


p 592. 

[a] Infants and adults.—Western 
Lumber Co. v. Phillips, 94 Cal. 54, 29 
P 328; Powers v. New Haven, 120 
Ind. 185, 21 NE 1083. 

[b] Cumulative demands.—(1) In 
Louisiana, where plaintiff is allowed 
to cumulate separate causes or de- 
mands in the same action (see Ac- 
tions §§ 272-274), (2) defendants may 
sever in their defenses (Riggs v. Bell, 
39 La. Ann. 1030, 3 S 183; Borne v. 
Porter, 4 Rob. (La.) 57; Arrowsmith 
v. New Orleans, 17 La. 419; Darens- 
bourg v. Cassano, 8 La. A. 479; Patin 
v. Cassano, 8 La. A. 452), (3) but they 
are not bound to do so (Riggs v. Bell, 
supra). 

4. Volensky v. Sassenwein; 10 Que. 
Super. 162. 

5. Caldwell v. May, 1 Stew. (Ala.) 
425: Troutner v. Parent, 4 Ind. 232; 
1 Chitty Pl. (16th Am. ed) p 592. 

6. “Shed. v. Pierce, 17 Mass. 623; 
Bolwell vy. Hyde, 20 U. C. OB: (Ont.) 
56 


tal Arbitration and award may 
be pleaded by one of the codefendants 
although the other does not appear. 
Folwell v. Hyde, 20 U. C. Q. B. (Ont.) 
565. 

+ 7. Wharton Vv; Chipman, 15. Ind. 
434. 

8. See supra text and note 3. 

9. Hurley v. Second Bldg. Assoc., 
15 AbbPr (N. Y.) 206 note; Shannon 
v. Comstock, 21 “Wend. (N.: Y.) “457, 
384 AmD 262. 

[a] Chitty says the practice is 
quite otherwise.—1 Chitty Pl. (16th 
Am. ed) p 592. 

10. Meagher v. Bachelder, 6 Mass. 


NYS 82 [aff 166 App. Div. 920 mem, 
152 NYS 1140 mem]. 

[a] Rule applied.—(1) In an ac- 
tion against four sureties on a joint 
and several bond securing the _ per- 
formance of a contract, a plea of non 
est factum by all defendants jointly 
is bad. Terre Haute Brewing Co. v. 
McGeever, 198 Ala. 474, 73 S 889. (2) 
In an action to protect plaintiff in its 
right to the exclusive use of a trade 
name acquired through purchase at a 
sale in proceedings for the dissolu- 
tion of a corporation, a defense set up 
in an answer served by several de- 
fendants jointly was demurrable, 
where it affected plaintiff's rights as 
against only one defendant. Horner 
Lawrence, 86 Misc. 95, 149 NYS 82 
[aff 166 App. Div. 920 mem, 152 NYS 
1140 mem]. 

13. Terre Haute Brewing Co. v. 
McGeever, 198 Ala. 474, 73 S 889. 

[a] Thus, in a joint and several 
action against the sureties on a bond, 
a joint plea of non est factum is no 
defense in so far as the action is sev- 
eral. Terre Haute Brewing Co. v. 
McGeever, 198 Ala. 474, 73 S 889. 

14. Hibernia Sav., etce., Soc v. 
Dickinson, 167 Cal, 616, 140 P 265; 
Harkins v. Bruns, (Cal. A.) 274 P 82. 

15. Jobes v. Wilson, 140 Mo. A. 
281, 124 SW 548. 

{a] Tllustration.—Where each of 
several makers of a note delivered to 
the agent of the payee rely in de- 
fense on different statements made to 
them by the agent when the note was 
executed, separate answers should be 
filed by each maker.—Jobes v. Wilson, 
140 Mo. A. 281, 124 SW 548. 

16. McGuire v. Gerstley, 26 Ap 
(D;, C.) 193 [affi.204 U.S. 489, 27 Sci 
Socom ed. Jel il. 

17. Renshaw v. Grace, Md. 
294, 142 A 99. 

[a] Thus an answer filed by a sin- 
gle member in a suit against a mu- 
nicipal fire department commission 
was properly stricken. Renshaw v. 
Grace, 155 Md. 294, 142 A 99 (Acts 
[1927] ¢ 227). 

18. [a] Mere surplusage does not 
make the plea bad. Duffield v. Scott, 
370. IR. 874;.. 100" Reprint. 628: Sur. 
plusage generally see supra § 83. 

19. Ala.—McCreary v. Jones, 96 
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*By JOSEPH W. ROUSE (§§ 240-261). 


950° .—Deitsch v. Wiggins, 1 Colo. 


Ga.—Mott v. Hall, 41 Ga. 117. 
Ind.—Black v. Richards, 95 Ind. 
184; Ward v. Bennett, 20 Ind. 440; 
Poulk v. Slocum, 3 Blackf. 421; Fair- 
banks v. Warrum, 56 Ind. A. 337) 104 
NE 983, 1141; Supreme Council C. B. 
L. v. Boyle, 15 Ind. A. 342, 44 NE 56. 
_lowa.—Morton v. Morton, 10 Iowa 


Mass.—Moors v. Parker, 3 Mass.. 


Minn.—Whitcomb vy. Hardy, 6& 
Minn. 265, 71 NW 268; Clark v. Lov- 
ering, 37 Minn. 120, 33 NW 776. 

Mont.—Mettler v. Rocky Mountain. 
Security Co., 68 Mont. 406, 219 P 248,. 
ay Cyc]. 


H.—Marsh v. Smith, 18 N. H. 
366. 


N. Y.—Tailor v. Spaulding, 12 
NYCivProe 123; Shannon v. Com- 
stock, 21 Wend. 457, 34 AmD 262. 

Vt.—Clark v. Lathrop, 33 Vt. 140. 

Eng.—Middleton v. Price, Str. 1183, 
93 Reprint 1115; Smith v. Bouchier,. 
Sighs COS OS Reprint. 989; Philips v. 
Biron, Str. 509, 93 Reprint 667. 
nee also Stires v. Kindell, 208 Ill. 


20. Wilson vy. Paw Momnss 14 Colo. 
530, 24 P 548, 20 AmSR 290. 

21. Hayden v. Nott, 9 Conn. 367; 
HieRy v. Williams, 16 Johns. (N: Y.) 


22. Robinson v. Smith, 14 Cal. 254. 

Amendment of pleadings see infra 
§ 581 et seq.’ 

23. See infra § 251. 

24 Priest v. Dodsworth, 235 Tl. 
613, 85 NE 940, 14 AnnCas 340 

[al Rule applied.— here a *plea 
by one defendant proposed to set off 
his individual demand against plain- 
tiffs joint demand against both de- 
fendants, the plea was not aided by 
the fact that the other defendants 
pleaded that he had signed the note 
sued on as surety only; each plea 
must be complete in itself and form a 
distinct issue. Priest v. Dodsworth, 


ae Ill. 618, 85 NE 940, 14 AnnCas: 
25. See cases infra note 26. 


[a] Must clearly indicate which 
part is so taken.—Bexar Bldg., etc., 


Assoc. v. Lockwood, (Tex. Civ. <A.) 
54 SW 253. 
26. Louisville, etc., R. Co. v. Hall, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


aie 


§§ 243-245] 


Rights of Codefendants.27_ While as a general rule?® 
one defendant cannot, in his answer, assert the rights 
of a codefendant who does not answer,2® a defense 
which goes to the merits of the whole ease as tend- 
ing to show no cause of action in plaintiff may, when 
pleaded by one defendant, inure to the benefit of his 
codefendants;*° and so with-a plea in abatement 
which goes to the sufficiency of the writ and declara- 
tion;** but the rule is otherwise where the defense 
interposed is one personal to, and must be specially 
pleaded separately by, a defendant. Where part 
of the defendants sued upon a joint liability fail to 
defend, no judgment can be taken until all-have had 
the full time to answer and until the issues tendered 
by those defending have been tried.*® One defend- 
ant may, under proper circumstances,?4* by motion, 
strike out irrelevant allegations from the answer of a 
codefendant.*® 

Same facts as defense and counterclaim. The gen- 
eral rule that a pleading cannot be made to perform 
the double office of answer and counterclaim?® has 
been held inapplicable to a pleading filed by differ- 


131 Ala. 161, 32 S. 603; . Hooker v. 
Worthington, 134 N. C. 283, 46 SE 
726; Bexar Bldg., etc., Assoc. v. Lock- 


167. 


wood, (Tex. Civ. A.) 54 SW 253; Al- 
liance Milling Co. v. Baton, (Civ. A.) [a] 


23 SW 455 [rev on other grounds 86 
Tex. 401, 25 SW 614, 24 LRA 369]. 
27. Admissions in answer see in- 
fra § 338 et seq. 
28. [a] But a grantor by warran- 
ty deed may defend for his grantees, 


324, 152 NW 755. 
[b] 


692-695), 


PLEADING 


Ky.—Hamilton y. Barnes, 5 Ky. Op. 


Minn.—Skow v. Dahl Punctureless 
Tire Co., 129 Minn. 324, 152 NW 755. 
Assumption of risk.—Skow v. 33. 
Dahl Punctureless Tire Co., 129 Minn. 


Contributory negligence being 
an affirmative Gefense which must be 
specially pleaded (see Negligence §§}1 K. B. 448. 
a plea by one defendant 


[49 C.J.] 209 


ent parties as a several plea for each of them, which 
may be considered a counterclaim as to one and an 
answer for the others.*? 

[§ 244] 5. Form of Allegations. Where the word 
“defendants” is used in the plea or answer without 
limitation, and there is nothing in the previous pro- 
ceedings to indicate that it applies to less than all, 
the pleading will be considered as filed by all defend- 
ants jointly.28 Where the only answer filed is for 
“the defendant,” not stating what defendant, it will 
be construed as an answer for all defendants.*° If 
defendants use the words “they and each of them” in 
setting up a defense, the plea is joint and several.*® 
Where one of several joint promisors pleads separate- 
ly, the denial should be that he and the other de- 
fendants did not promise, and a denial that he prom- 
ised is bad.*+ 

[§ 245] K. Partial Defenses—1. In General. Par- 
tial defenses, or defenses which apply only to a part 
of the cause of action, are proper if designated as 
partial,*? but where a defense purports to be com- 


ation or value, is bad. Hawke v. Salt, 
oy Uy CCP eo. 

Pleading limitations see Limita- 
tions of Actions §§ 718-723. 
Catlin v. Latson, 4 AbbPr (N. 
Y.) 248, 13 HowPr 511; Jacques v. 
Greenwood,. 1 AbbPr (N. Y.) 230; 
Bacon v. Comstock, 11 HowPr (N. 
Y.) 197; Pirie v. Richardson [1927] 
3 Compare Burwell v. 
Columbia City First Nat. Bank, 86 


who are made his codefendants, in an 
action attacking their title to the 
property, since he would be liable to 
them on his covenant in case of judg- 
ment against them. Bausman v. 
Eads, 46 Minn. 148, 48 NW 769, 24 
AmSR 201. 

29. Diamond Flint Glass Co. v. 
Boyd, 30 Ind. A. 485, 66 NE 479; 
Catheart v. Peck, 11 Minn. 45; Rurn- 
ham vy. Tillery, 85 Mo. A. 453; Hoxie 
v. Farmers’, etec., Nat. Bank, 20 Tex. 
Civ. A. 462, 49 SW 637. 

30. Ark.—Burt v. Henderson, 152 
Ark. 547, 288 SW 626; Simpson, etc., 
Furniture Co. v. Moore, 94 Ark. 347, 
126 SW 1074; Gunnells v. Latta, 86 
Ark> 304, 111 °Swi 2735 ‘Carpenter va 
Ingram, 77 Ark. 299, 91 SW 24; Hall 
v. Bonville, 36 Ark. 491. 

Ind.—Burwell v. Columbia City 
First Nat. Bank, 86 Ind. A. 581, 159 
NE 15. 

Iowa.—City Nat. Bank v. Jordan, 
139 Iowa 499, 117 NW 758; Morrison 
v. Stoner, 7 lowa 493. 

Ky.—Moore v. Shepherd, 189 Ky. 
593, 225 SW 484; Le Moyne v. Ander- 
son, 123 Ky. 584, 96 SW 843, 29 KyL 
1017; Miller v. Higginbotham, 93 SW 
655, 29 Kyl 547; Rouse y. Howard, 1 


Dine sic... Williams iv; Rogers, 14 
Bush 776; Murphy v. Com., 10 Ky. Op. 
916. 
Minn.—Williams v. McGrade, 13 
Minn. 46. ‘ 
Mo.—Adderton v. Collier, 32 Mo. 
507. 


Eng.—Porter v. Harris, 1 Lev. 63, 
83 Reprint 298. 

{a] Rule applied.—When one de- 
fendant defaults, but his codefend- 
ant’s answer goes to the merits of 
the case, judgment cannot be ren- 
dered against the former before the 
answer of the latter is disposed of. 
Campbell v. McHarg, 9 Iowa 354. . 

ALK. 


31. McDonald v. Smith, 24 
614. 

32. Ark.—Coddington v. Brown, 
123 Ark. 486, 185 SW 809; Hall v. 


Bonville, 36 Ark. 491. 

Cal.—Kirk v. Santa Barbara Ice 
Cop by Cal, 591,108 P 509. 

Ind.—F alley v. Gribling, 22 NE 723; 
Burwell v. Columbia City First Nat. 
Bank, 86 Ind. A. 581, 159 NE 15. 

Iowa.—City Nat. Bank v. Jordan, 
139 Iowa 499, 117 NW 758. 


[49 C. J.—14] 


does not inure to the benefit of a co- 
defendant. Kirk v. Santa Barbara Ice 
Co:,, 157 Cal 591, 108: P 609: 

[c] Defense of surety of altera- 
tion of the terms of a contract does 
not inure to the benefit of a cosurety 
who fails to answer, as the cosurety 
might have assented to the change. 
Coddington v. Brown, 123 Ark. 486. 
185 SW 809. 

[d] Fraud.—Potter v. Rams, 2 Ky. 
Op. 67 (joint answer of all defend- 
ants sufficient as a plea of duress on 
the part of one does not present that 
defense as a bar to the action as 
against the other defendants who seek 
to avoid an obligation on the ground 
of a false representation). 

[e] Fraud in procurement of 
mortgage.—J. ©. Morrison Co. v. Ril- 
ey, (Tex. Civ. A.) 198 SW 1031 (ac- 
tion by mortgagee against mortgagor 
and subsequent mortgagee). 

[f] Incapacity of plaintiff to sue. 
—Washington Printing Co. v. Osner, 
99 Wash. 537, 169 P 988. 

{g] Plea of limitations is a per- 
sonal plea not inuring to benefit one 
wno failed to plead it. Hall vy. Bon- 
ville, 36 Ark. 491. 

{h] In Louisiana (1) under the 
code, prescription must be speciaisy 
pleaded, and will not inure to the 
benefit of those not pleading it. 
Durntord, vo, Clark, 13 ala 190.) 62) 
A legatee’s incapacity, if pleaded by 
only one of the defendants who are 
coheirs, cannot avail the rest. Jung 
v. Doriocourt, 4 La. 175. (3) Code 
Pract. art 326, providing that a de- 
fendant. whose signature shall be 
proved after his denial thereof shall 
be barred from every other defense, 
does not apply to codefendant of the 
litigant. who denies his signature. 
Otis’ v. Texas Co,, 153'La. 384; 96 


Sit 

[i] In Ontario, where, in an ac- 
tion against the maker and the in- 
dorsers, under the statute, the de- 
fenses clash or the facts set up are 
not equally a defense to all the par- 
ties, they should plead separately; 
and therefore a plea by all the de- 
fendants that there was no consider- 
ation for the making of the note, or 
for the respective indorsements or 
either of them, and that plaintiff 
holds the note without any consider- 


Ind. A. 5&1, 159 NE 15 (action on note 
signed by several defendants). 

34. Stibbard v. Jay, 26 Misc. 260, 
56 NYS 777. 

35. Stibbard v. Jay, supra. 

[a] For example, where his code- 
fendant has set up a defense by way 
of affirmative allegations with 
prayers for relief, which depart from 
the domain of the controversy drawn 
by the lines of the complaint. Stib- 
bard v. Jay, 26 Misc. 260, 56 NYS 

Striking out generally see infra § 
1014 et seq. 

36. See infra § 257. 

37. Cleveland, etc., R. Co. v. Rudy, 
173 Ind. 181, 89 NE 951. 

38. Kerr v. Swallow, 33 Ill. 379; 
Baxter v. Rusk County, (Tex. Civ. A.) 
11 SW_$(@a)* 648. 


39. Barnes v. Ellis County Mut. 
Aid Ins. Assoc, (Tex. Civ. A.) 296 
SW 984. 


40. Henning v. Wren, 32 Tex. Civ. 
A. 538, 75 SW 905. 

41. Butman v. Abbot, 2 Me. 361; 
Bennett v. Crowell, 7 Minn. 385. 

42. U. S—Stewart v. Ashtabula, 
107 Fed. 857, 47 CCA 21 [certiorari 
den 183 U. S. 696, 22 SCt 932, 46-L. 
ed. 394]. 

Ala.—Deshler v. Hodges, 3 Ala. 509. 
Wega ee v. Wells, 19 Del. 11, 50 

Ga.—Medlock v. Wood, 4 Ga. A. 
368, 61 SE 516. 

Ind.—Cooper v. Jackson, 99 Ind. 
566; Matlock v. Hawkins, 92 Ind. 225; 
Culbertson v. Stanley, 6 Blackf. 67. 

Towa.—Davenport Gaslight ete., 
Co. v. Davenport, 15 Iowa 6. 

Ky.—Chesapeake, ete, R. Co. v. 
Shirley, 218 Ky. 337, 291 SW 395; 
McCall v. Welsh, 3 Bibb 289. 

Me.—Hazen vy. Wright, 85 Me. 314, 
27 A 181. 

Md.—Mitchell_ v. Sellman, 5 Md 
ies Crain v. Yates, '2) Harr): & 'G. 


N. J.—Flemming v. Hoboken, 40 
ING en eiOe 

Or.—Oregon Engineering Co. vy. 
West Linn, 94 Or. 234, 185 PB 750: 
oe v. Nickerson, 11 Or. 382, 4 P 

Pa.—Swingle ‘v.' Itzel, 16 Pa. Dist. 
339; Creighton v. National Safe Co., 
10 Pa. Dist. 600. 
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plete and is in fact but partial, it is bad.** A partial | defense when not pleaded as such is to be treated as | 


Rogers v. Place, 29 Ind. 577; Web- 
ster v. Metropolitan Washing Mach, 
Co., 29 Ind. 453; Conger v. Parker, 29 
Ind. 380; Traster v. Snelson, 29 Ind. 


792; Stewart v. Ashtabula, 107 Fed. 
857, 47 CCA 21 [certiorari den 183 U. 
S: 696,) 22 sSCt) 932, 46. L. ed. 394]; 
Metropolitan Trust Co. v. Toledo, etc., 
R. Co., 107 Fed. 628; Culbertson v. 
Wabash Nav. Co., 6 F. Cas. No. 3,464, 
4 McLean 544; King v. American 
Transp.) (CoisMayvwky TGSasie Nor ca7 Siver ek 
Flip. 1; Postmaster Gen. v. Reeder, 
19. ut Cass INO. ft 1a3hT v4 Wash. (CC. 
678; ‘Tucker v. Lee, 24 F. Cas. No. 
L422 oranch 1Cun iC G34) 7 US: 
View lithe wp 26) el Cass eNO. 15, 608, 3 
Cranch GG 25a. 

Ala.—People’s Shoe Co. v. Skally, 
196 Ala. 349, 71 S 719; Berlin Mach. 
Works v. Ewart Lumber Co., 184 Ala. 
272, 63 S 567; Jordan v. Emanuel, 
167 Ala. 176, 52 S 310; Alexander v. 
Woodmen of the World, 161 Ala. 561, 
49 S 883; Gambill v. Fuqua, 148 Ala. 
448, 42 S 735; Snedecor v. Pope, 143 
Ala. 275, 39 S 318; Smith v. Heine- 
man, 118 Ala. 195, 24 S 364, 72 AmSR 
150; Foster v. Napier, 73/ Ala. 595; 
Rogers v. Brazeale, 34 Ala..512; Liv- 
ingston v. Pippin, 31 Ala. 542; Gib- 
son v. Marquis, 29 Ala. 668; Wittick 
v. Traun, 27 Ala. 562, 62 AmD. 778; 
Bryan v. Wilson, 27 Ala. 208; Tom- 
kies v. Reynolds, 17 Ala. 109; White 
v. Yarbrough, 16 Ala. 109; Mills v. 
Stewart, 12 Ala. 90; Standifer v. 
White, 9 Ala. 527; Deshler v. Hodges, 
38 Ala. 509; Jackson v. Bohlin, 16 
Ala. A. 1055-75 “S, 697. 

Ark.—State v. Rives, 12 Ark. 721. 

Del.—Parenti v. Clark, 146 A 608. 

Fla.—Florida East Coast R. Co. v. 
Peters, 72 Fla. 311, 73-S 151, AnnCas 
1918D 121; Cosmopolitan F. Ins. Co. 
v. Putnal, 60 Fla. 41, 53 S 444. 

Ga.—Dyson v. Washington Tel. Co., 
157 Ga. 6,121 SE 105. 

Ill.—Peo. v. McCormack, 68 Ill. 
226; Illinois Cent. R. Co. v. Leidig, 
64 Ill. 151; Harpham v. Haynes, 30 
Ill. 404; Marsh v. Bennett, 22 Ill. 313; 
Moir v. Harrington, 22 Ill. 40; Frink 
v. King, 4 Ill. 144; Snyder v. Gaither, 
4 Ill. 91; Harrison v. Thackaberry, 
154 Ill. A. 246 [rev on other grounds 
248 Ill. 512, 94 NE 172]; Woods v. 
Cox PEs oe RA. bo Sore COOk nyveseMar= 
seilles, 139 Ill. A. 536; Bloomington 
Canning Co. v. Union Can Co., 94 Ill. 
A. 62; Marshall v. Cleveland, etc., R. 
Coley 80), EL wae 2” 5S 1S one COM Dia avs 
Straight, 57 Ill. A. 381; Chicago, etc., 
R. Co. v. Maney, 55 Tll, A. 588. But 
see Alward v. Woodard, 315 Ill. 150, 
146 NE 154 (holding that partial de- 
fenses, although erroneously pleaded 
as a complete bar, cannot be consid- 
ered unavailable). 


108 NE bad. Walker v. Walker, 150 
PNG eS Uy 50 NB 68; Breyfogle v. 
Stotsenburg, 148 Ind. 552, 47 NE 
1057; U. S. Saving Fund, etc., Co. v. 
Harris, 142 Ind. 226, 40 NE 1072, 41 
NE 451; Taylor v. Calvert, 138 Ind. 
67, 87 NE 531; Orb v. Coapstick, 136 
Ind. 3138, 86 NE 278; Shortle v. Terre 
Haute; ete:acs Coa ol pind. toace lOO: 
NE 1084; McLead v. Attna L. Ins. 
Co.,.107 Ind. 394, 8 NE 230; New 
Castle First Nat. Bank v. Nugen, 99 
Ind. 160; Glenn y. Dailey, 96 Ind. 
472;,. State v.. Roche, 94 Ind. 372; 
Fisse v. Katzentine, 93 Ind. 490; Hunt 
v. State, 93 Ind. 311; Robertson v. 
Huffman, 92 Ind. 247; Franklin L. 
ins... Co. fv. Dehority, “89 Ind 43475 
Johnson School Tp. v. Citizens’ Bank, 
81 Ind. 515; Douch v. Bliss, 80 Ind. 
816; Moffitt v. Roche, 76 Ind. 75; 
Pouder v. Tate, 76 Ind. 1; Farman vy. 
Chamberlain, 74 Ind. 82; Lash v. Ren- 
dell, 72 Ind. 475; Stahl v. Hammon- 
tree, 72 Ind. 103; Frazee ‘v. Frazee, 
Vis al ko Mere i hy Bllis v. Gregory, 70 Ind. 
140; Smith vy. Little, 67 Ind. 549; 
Price v. Sanders, 60 Ind. 310; Reid Vv. 
Huston, 55 Ind. 173; Gordan v. Cul- 
bertson, 51 Ind. 334; McMahan vy. 
Spinning, 51 Ind. 187; Putnam v. 
Tennyson, 50 Ind. 456; Alvord v. Ess- 
ner, 45 Ind. 156; Yancy v. Teter, 39 
Ind. 305; Sanders v. Sanders, 39 Ind, 
207; Trisler v. Trisler, 38 Ind. 282; 


S. D.—Gamble v. Keyes, 35 S. D. 
644, 153 NW 888. 

Vt.—Carpenter v. Briggs, 15 Vt. 34; 
State Treasurer v. Holmes, 4 Vt. 110. 

Wash.—Seattle Nat. Bank v. Meer- 
waldt, 8 Wash. 630, 36 P 763. 

Jng.—Clarkson v. Lawson, 6 Bing. 
587, 19 ECL 266, 130 Reprint 1407; 
McGregor v. Gregory, 11 M. & W. 
287, 152 Reprint 811. 

“Tf indeed a plea professes in its 
commencement to answer more than 
it afterwards answers, the whole plea 
will be bad, and the plaintiff may de- 
mur; but if in its introductory part 
it assumes to answer a part only, 
and is in law a sufficient answer to 
that part or the whole, the plea will 
be good and the plaintiff cannot de- 
mur, but should, if there be no answer 
to the residue of the count or dec- 
laration take judgment therefor as 
by nil dicit, and join issue upon the 
plea.”” McCall v. Welsh, 3 Bibb (Ky.) 
289, 290: [£oll. 1 Chitty Pl. p 554;, 1 
Saund. p 28 note 3, 85 Reprint p 29]. 

[a] In New York (1) prior to the 
adoption of the code, it was held that 
a plea must answer the whole dec- 
-laration or count, or be bad on de- 
murrer (Cooper v. Greeley, 1 Den. 
347; Root v. Woodruff, 6 Hill 418; 
Boyd v. Weeks, 5 Hill 393 [aff 2 Den. 
321, 43 AmD 749]; Wilmarth v. Bab- 
cock, 2 Hill 194; Herkimer Mfg., etc., 
Co. v. Small, 21 Wend. 273: Phelps v 
Sowles, 19 Wend. 547; Underwood 
v. Campbell, 13 Wend.: 78; Loder 
v. Phelps, 13 Wend. 46; ltheridge v. 
Osborn, 12 Wend. 399; Slocum v. 
Despard, 8 Wend. 615; Hickok v. 
Coates, 2 Wend. 419, 20 AmD 632; 
Sterling v. Sherwood, 20 Johns. 204; 
Riggs v. Denniston, 3 Johns. Cas. 198, 
2 AmD 145), (2) and the rule as ex- 
pressed by Chitty and Sergeant Wil- 
liams was repudiated (Sterling v. 
Sherwood, supra), (3) although par- 
tial defenses could be shown in evi- 
dence under the general issue (Wil- 
marth v. Babcock, 2 Hill 194; Herk- 
imer Mfg., etc., Co. v. Small, 21 Wend. 
273). (4) After the adoption of the 
code the early cases tended toward 
the allowance of pleading a partial 
defense (McKyring v. Bull, 16 N. Y. 
297, 69 AmD 696; Heaton v. Wright, 
10° HowPr 79; Kneedler v. Stern- 
bergh, 10 HowPr 67; Houghton v. 
Townsend, 8 HowPr 441; Williams v. 
Hayes, 5 HowPr 470, CodeRepNS 148; 
Hynds v. Griswold, 4 HowPr 69, 2 
CodeRep 47; Smith v. Shufelt, 3 
CodeRep 175), (5) and a case which 
applied the early rule (Graham _v. 
Stone, 6 HowPr'15, CodeRepNS 181) 
(6) was overruled (Bush y. Prosser, 
11GN W847). 2407) sThe Jater cases 
follow the rule of the text. Coyle v. 
Ward, 167 N. Y. 240, 60 NE 596; 
“Thompson v. Halbert, 109 ING Yon aos 
16 NE 675, 21 AbbNCas | 266; Hous- 
ton v. Coombs, 224 App. Div. "396, 231 
NYS 176; Browning v. Terwilliger, 
144 App. DIV DLOy ean NYO 431: 
Whalen v. Union Bag, etc., Co., 130 
DDD ives ole, 9 LL4 NYS 220) 1 
NYCivProcNS 30; Gabay v. Doane, 77 
App. Div. 413, 19 NYS 312; Loosey 
Va, Orser,. 17 N. Y. Super. 391; Se- 
curities Acceptance Corp. v. BK. M. 
Kane Co., 119 Misc 354, 196 NYS 519 
[aff 207 App Div. 840 mem, 201 NYS 
945 mem]; Hart v. Goadby, 72 Misc. 
23:25 229 NYS 892; Bernascheff v. 
Roeth, 34 Misc. 588, 70 NYS 369: Cart- 
er v. Highth Ward Bank, 33 Misc. 
128, 67 NYS 300; Silberman v. New 
Amsterdam Gas Co., 30 Mise. 42, 61 
NYS) 699505 276 Spring Sta Corp oaava 
Forbes, 935 NYS 523. 

{b] In Tennessee it has been held 
that a partial plea is bad on demur- 
rer. Young v. Fentress, 10 Humphr. 
151 (expressly adopting the New 
York rule as it existed before the 
code). ' 

43. U.S.—United States v. Dashiel, 
4 Wall. 182, 18 L. ed. 319; Knicker- 
bocker Trust Co. v. Coyle, 139 Fed. 


Feaster v. Woodfill, 23 Ind. 493; 
Richardson v. Hickman, 22 Ind. 244; 
McClintie v. Cory, 22-Ind. 170; Louis 
v. Arford, 21 Ind. 235; McDougle v. 
Gates, 21 Ind. 65; Caldwell v. Salem 
Bank, 20 Ind. 294; Free v. Haworth, 
19 Ind. 404; Johnson v. Seymour, 19 
Ind. 24; Dayhuff v. Saville, 18 Ind. 
384; Engler v. Davis, 18 Ind. 296; 
McIntire v. Whitney, 17 Ind. 528; 
Webb v. Deitch, 17 Ind. 521; Tyler v. 
Borland, 17 Ind. 298; Miller v. Rig- 
TOVin Grande wis ates Moorman v. Bar- 
ton, 16 Ind. 206; Brown v. Perry, 14 
Ind. 32; Smith v. Baxter, 13 Ind. 151; 
Roedel v. Kalb, 11 Ind. 509; Pur- 
sell v. Pappenheimer, 11 Ind. 327; 
Rose v. North River Bank, 11 Ind. 
268; Manly v. Hubbard, 9 Ind. 230; 
Puett v. State Bank, 4 Ind. 45; Corn- 
well v. Hungate, 1 Ind. 156; Conard 
v. Dowling, 7 Blackf. 481; Jacobs: v. 
Finkel, 7 Blackf. 432; Cottingham v. 
State, 7 Blackf.-405; Mahan v. Sher- 
man, 7 Blackf. 378; Mullikin v. State, 
7 Blackf. 77; Hickley v. Grosjean, 6 
Blackf. 351;>Howk v.. Pollard,: 6 
Blackf. 108; Street v. Mullin, 5 
Blackf. 563; White v. Conover, 5 
Blackf. 462; Rust v. Smith, 5 Blackf. 
352; Plant v. Wormager, 5 Blackf. 
236; Foley v. Cowgill, 5 Blackf. 18, 
32 AmD 49; Griffith v. Fischli, 4 
Blackf. 427; Michigan Cent. R. Co. 
v. S. J. Peabody Lumber Co., 76 Ind. 
A. 222, 181 NE 841; Raley v. Evans- 
ville Gas, ete., Co., 45 Ind. A. 649, 90 
NE 783, 91 NE 571; Jonas v. Hirsh- 
berg, 40 Ind. A. 88, 79 NE 1058; Hol- 
lingsworth v. McColly, 26 Ind. A, 609, 
60 NE 371; Miami County v. Wood- 
ring, 12 Ind. A. 173, 40 NE 31; Wal- 
ter A. Wood Mowing, etc., Mach. Co. 
v. Niehause, 8 Ind. A. 502, 35 NE 
1112; Louisville, etc., R. Co. v. Hart, 
2 Ind. A. 130, 28 NE 218. 

Iowa.—Case v. Illinois Cent. R. Co., 
184 Iowa 98, 166 NW 465; Peck’ v. 
Parchen, 52 Iowa 46, 2 NW 597; Mar- 
tin v. Swearengen, 17 Iowa 346. 

Ky.—Smalley v. Anderson, 2 T. B. 
Mon. 56, 15 AmD 121; Taylor v. State 
Bank, NTs Marsh. 564; Burch v. 
Young, 3 A. K. Marsh. 417: Farquhar 
v. Collins, 3 A. K. Marsh. 31; McCall 
v. Welsh, 3 Bibb 289. 

Md.—Lake v. Thomas, 84 Md. 608, 
36 A 437; Willing v. Bozman, 52 Ma. 
44; Crain v. Yates, 2 Harr. & G. 332. 

Miss.—Fox v. Smith, 39 Miss. 350; 
Holcomb vy. Mason, 35 Miss. 698. 

Mo.—Price v. Perry, 1 Mo, 542, 

N. H.—Waldo v. Mitchell, 24 N: H. 
229; Leslie v. Harlow, 18 N. H. 518; 
Tappan Vy Prescott, o=Ne a 531. 


RACOM GIN] Je lu. 474, 41 A 681; Graf- 
flin v. "Jackson, 40 N. J. L. 440; Flem- 
ming v. Hoboken, 40; tNiaid Ty 270; 
Lord v. Brookfield, 37 N. J. L. 552. 
N. Y.—Richard v. American Union 

Bank, 225 App. Div. 634, 234 NYS 

cee "Levitt v. O’Rourke Engineering 

Constr. Co., 160 App. Div. 869, 144 

NYS 474; De Jong v. B. G. Behrman 

Co., 148 App. Div. 37, 131 NYS 1088; 

Br owning v. Terwilliger, 144 App. Div. 

516, 129 NYS 4381; O'Hara v. Murra 

144° App. Div. 13? 128 NYS 100 

Wageck v. Travelers’ Ins. Coy; 108 

Mise: 65, 177 NYS 327; -Pauly v. Cos- 

mopolitan Bank, 153 NYS 560; Gil- 

lespie v. Thomas, 15 Wend. 464; 

Slocum vy. Despard, 8 Wend. 615; 

Jackson v. McClaskey, 2 Wend. 541; 

Vas Ness v. Hamilton, 19 Johns. 349; 

Hallett v. Holmes, 18 Johns. 28; Nev- 

ins v. Keeler, 6 Johns. 63. 

N. C.— Singer Sewing Mach. Co. v. 

Burger, 181 N. C. 241; 107 SE. 14. 

7 .oh—Bebout v. Simmonds, Tapp. 
Pa.—Naglee v. Ingersoll, 7 Pa. 185. 
Vt.—Douglass v. Morrisville, 84 Vt. 

302, 79Al 2391s as v. Follensky, 80 

Vt. 182, 67 A 197 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


96; Stone v. Lewman, 28 Ind. 97;— 


N. J.—Sprague Nat. Bank v. Erie ' 


a 


§§ 245-247) 


a complete defense,** and is bad if not in fact com- 
A defense which is pleaded as partial but in 
fact is complete is not bad because pleaded as par- 
tial,4° and a plea professing to answer a part, with- 
out specifying which part, is valid if it denies a par- 
ticular material allegation of the declaration,** but 
it is bad if there is no way of determining which part 
It has been held that a 
plea purporting to answer the whole cause of action, 
which in fact answers but a part, is nevertheless good 
if other pleas accompanying it answer the other por- 
tions of the cause of action,*® or if it is complete 
when taken with the denials reiterated in the de- 
If defendant has different defenses for dif- 
ferent parts of the declaration, the part to which each 


plete.*® 


it is intended to answer.§ 


fense.°° 


apples should be specified.*1 


[§ 246] 2. Counterclaim and Set-Off.>? 
early decisions applied the same rule to a counter- 


Va.—Staunton Mut. Tel. Co. 


Buchanan, 108 Va. 810, 62 SHE 928: 
Merriman v. Cover, 104 Va. 428, 51 
SE 817; Richmond Ice Co. v. Crystal 


Ice Co.,-99 Va. 239, 37 SE 851; Hunt 
v. Martin, 8 Gratt. (49 Va.) 578. 

Wash.—McDaniel v. Pressler, 3 
Wash. 636, 29 P 209. 

Wis.—Fitzsimmons v. City F. Ins. 
Co., 18 Wis. 234, 86 AmD 761. 

Eng.—Thomas v. Heathorn, 2 B. & 
CG. 477, 9° ECL 211,107 Reprint 461; 
Clarkson vy. Lawson, 6 Bing. 266, 19 
ECL 127, 130 Reprint 1283; Ascue 
v. Sanderson, Cro. Eliz. 433, 78 Re- 
print 674; Thornel vy. Lassels, Cro. 
Jac. 27, 79 Reprint 21; Manchester 
v. Vale, 1 Saund. 27, 85 Reprint 28; 
Woodward v. Robinson, Str. 302, 93 
Reprint 535; Everard v. Paterson, 6 
Taunt. 625, 1 ECL 784, 128 Reprint 
1178. 

N. B.—Willett v. Lockhart, 19 N. 
Baas, Grattan v. Givan, 17 N. B. 
711. 

N. S.—Lake v. Lawson, 5 N. S. ac 
Ont.—Lambe v. Teeter, 20 U. Q. 

82; Rees v. Dick, 7 U. C. Gypsy Cee, 
ommercial Bank v. Reynolds, 3 U. 
. B. 360; Rattray v. McDonald, 3 
5 ds. Te 354; Prout v. Howard, 3 

Q. B. 38; Wood v. Rogers, 2 
CQ; BR. 399. 

Partial defense purporting to be 
complete as ground for demurrer see 
infra § 510. 

44. Cosmopolitan F. Ins. Co. v. Put- 
nal, 60 Fla. 41, 53 S 444; Thompson 
v. Halbert, 109 N: Y. 329, 16 NH 675, 
21 AbbNCas 266;, Browning v. Ter- 
williger, 144 App. Div. 516, 129 NYS 
431; Bingham v. Gaynor,. 141 App. 
Div. 301, 126 NYS 353 [aff 203 N. Y. 
27, 96 NE 84, and rev 68 Misc. 565, 
125 NYS 216]; Price v. Derbyshire 
Coffee Co., 128 App. Div. 472, 112 NYS 
830; Bernascheff v. Roeth, 34 Misc. 
588, 70 NYS 369; New York Cent. 
Iron Works Co. v. Brennan, 116 NYS 
457; Commercial Bank yv. Reynolds, 
STC QO. tBCOnt,)' "S60; 

45. See supra text and note 44. 

46. Clinton County v. Davis, 162 
Ind. 60, 69 NE 680, 64 LRA 780, 1 
AnnCas 282; McCall v. Welsh, 3 
Bibb (Ky.) 289; Vogel Co. v. Wolff, 
156 App. ee 584, 141 NYS 756. {aff 
209 N . 568 mem, 103 NE 1124 
mem]. Be ounhee Cross v. Watson, 
6 Blackf. (Ind.) 129. 

47. Cottingham v. State, 7 Blackf. 
(Ind.) 405. 

48. Sparta School Tp. v. Mendell, 
138 Ind. 188, 87 NE 604. 

49. Babb v. Mackey, 10 Wis. 371. 
Contra Cooper v. Greeley, 1 Den. (N. 
Yo) 8475 

50. Browning v. New York Leas- 
ing Co., 110 NYS 928. 


51. Brown y. Wallace, 2 N. S. 264. 
52. Generally see infra §§ 380-391. 
53. See supra § 245. 

54. Kershaw v. Merchants’ Bank, 


7 How. (Miss.) 386, 40 AmD 70. But 
see Branton v. Crittenden, 145 Miss. 
531, 111 S 150 (holding that a plea 
setting up offset because of release 
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Some 


of one of two joint and several debt- 
ors is good asa partial defense [Hem- 
ingway Code §§ 2169, 2697]). 

“The matters of set-off in a notice 
annexed to the general issue, or toa 
plea of payment, may be for a less 
sum than that sued for; but a sep- 
arate plea of set-off stands on the 
same ground with other special pleas, 
and it must not profess to be an an- 
swer to more than it really does an- 
swer.” Conklin v. Waltz, 3 Ind. 396, 
397. But see infra note 55 [a] (for 
present Indiana rule). 

[a] In an action by assignee of 
notes against maker and surety, a 
plea of set-off which professes to 
answer the entire cause of action, 
when it should have been so framed 
as to answer only a part thereof, is 
defective in form. Luther v. Mathis, 
QL Ae DOC: 

[b] If all of several pleas taken 
together, where the defense consists 
of different items of set-off, form a 
sufficient answer to the whole matter 
of complaint, the defense is com- 
ag Parenti v. Clark, (Del.) 146 A 


55. Ala.—Copeland v. Union Nurs- 
ery Co., 187 Ala. 148, 65 S 834; Tut- 
pa as v. McCarty, 121 Ala. 356, 22,8 
8 

Ky.—True v. Triplett, 4 Metc. 57; 
Bennett v. McCrocklin, 3 Mete. 322. 

N. Y.—McKyring v. Bull, 16 N:. Y. 
297, 69 AmD 696; Allen v. Haskins, 
12 N. Y. Super. 332; Kneedler v. Stern- 
bergh, 10 HowPr 67; - Houghton v. 
Townsend, 8 HowPr 441; Willis v. 
Taggart, 6 HowPr 433. 

Oh.—Hill v. Butler, 6 Oh. St. 207. 

Or.—Gabel v. Armstrong, 88 Or. 84, 
IEC PE LOO: 

[a] In Indiana (1) the text rule 
now obtains (Stotsenburg v. Fordice, 
142 Ind. 490, 41 NE 3138, 810; Ken- 
nedy v. Richardson, 70 Ind. 524; Mul- 
lendore v. Scott, 45 Ind. 113; -Law 
v. Vierling, 45 Ind. 25; Dodge v. Dun- 
ham, 41 Ind. 186; Curran vy. Curran, 
40 Ind. 473; Hurd v. Earl, 4 Blackf. 
184), (2) although formerly it was 
otherwise (Blew vy. Hoover, 30 Ind. 
450; Conwell v. Finnell, 11 Ind. 5275 
Conklin v. Waltz, 38 Ind. 396. See 
Shrum’ v. Salem, 13 -Ind. A. 115, 39 
NE 1050 [where the court seems to 
revert to the old rule]). 

{b] Matter which tends merely to 
reduce damages is in New York 
deemed a partial defense, and a coun- 
terclaim of this nature is held bad 
if it purports to be a complete de- 
fense to the action. Bernascheff v. 
Roeth, -34 Mise. 588, 70 NYS 369. 

{c] Where defendant fails to state 
the cause of action, which the coun- 
terclaim is intended to answer, when 
required by statute to make such 
statement (see infra § 386), plain- 
tiff may, and the court must, on de- 
murrer assume that the new matter 
is pleaded as a complete defense. 
Price v. Derbyshire Coffee Co., 128 
App. Div. 472, 112 NYS 830. 

56. Hancock v. Fleming, 


t 
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claim or set-off as to defenses generally,®? and held 
such answers bad which purported to be counter- 
claims or set-offs to the entire demand when in fact 
they only answered a part;°* but the rule now gen- 
eral is that a set-off or counterclaim is good so far as 
it goes, no matter whether it purports to answer the 
whole demand or not.°® 
on the trial as an answer in bar, it will be required 
to conform to the rules respecting such answers, and 
if it answers but a part of the demand while purport- 
ing to answer all, it will be held bad.°°® 

[§ 247] L. Defenses to Several Counts. 
the declaration consists of several counts,°’ defend- 
ant may file a single plea to them all>® or separate 
pleas to each,®® and the plea or answer need not re- 
spond to the whole declaration or complaint,°? but 
if it purports to do so and is bad as to one count, 
it is bad altogether.®? 


But when a set-off is treated 


Where 


A plea purporting to answer 


571. See also supra § 245. 

57. Several counts generally see 
supra §§ 182-194. 

58. Murphy v. Farley, 124 Ala. 279, 
27 S 442; Colby v. Everett, 10 N. H. 
429; Snyder v. Witt, 99 Tenn. 618, 42 
Sw 441. 

59. Porter v. Mack, 50 W. Va. 581, 
40 SE 459. 

60. Worley v. Moore, 77 Ind. 567. 

Responsiveness generally see su- 
pra § 222. 

61. U. S.—Cook v. Tribune Assoc., 
6, FY Cas. No. 3)1.65 5) Blatchtiaso25- 

Ala.—Western Union Tel. Co. v. 


Barbour, 206 Ala. 129, 89 S 299, 17 
ALR 103; People’s Shoe Co. v. Skal- 
ly, 196 Ala. 349, 71 S 719; Wooddy 


v. Berry, 190 Ala. 308, 67 S 450; Green- 
ville v. Greenville Water Works, 125 
Ala. 625, 27 S 764; Mobile BHlectric 
Lighting Co. v. Elder, 115 Ala. 138, 
202 S2 983°" Coxsayv. Columbus, CLC; KS 
Coz st Ala. 892, 8 S 824; Wilkinson 
v. Moseley, 30 Ala. 562; Tomkies v. 
Reynolds, 17 Ala. 109; Adams v. Mc-~ 
Millan. Woe Port: v73: 

Cal.—Wallace v. Bear River Water, 


ete.,, ‘Cot, 18° Cali 461. 
Fla.—Florida East Coast R. Co. 
Peters, 272" Bia. slimes Ss isl. 


AnnCasi918D 121. 

Ill.—American Ins. Co. v. Holly, 81 
Ill. 353; Barclay v. Ross, 82 Ill. 211; 
Woods v. Cox, 149 Ill. A. 533; Haley- 
v. Supreme Ct. of Honor, 139 Ill. A. 
478; Shunick v. Thompson, 25 Ill. A. 
619; Gebbie v. Mooney, 22 Ill. A. 369; 
Horan vy. Peo., 10 Ill. A. 21. See Tl- 
linois Cent. R. Co. v. Swift, 213 Ill. 
307, 72 NE 737 (plea to certain counts 
insufficient as to some). 

Ind.—Falmouth, ete., Turnp. Co. Vv. 
Shawhan, 107 Ind. 47, 5 NE 408; Petty 
v. Christ Church, 95 Ind. 278; Swi- 
hart v. Shaffer, 87 Ind. 208; Root v. 
Hibben, 66 Ind. 247; Pickerell v. 
Frankem, 64 Ind. 25; Allen yv. Ran- 
dolph, 48 Ind. 496; Mahan v. Sher- 


man, 8 Blackf. 63; Ferrand v. Walk- 
er, 5 Blackf. 424; Davis v. Bush, 4 
Blackf. 330. 


Ky.—Clark v. Schwing, 1 Dana 333, 
Pets esa ae: v. Hobart, 15 Pick. 


N. J.—Truax v. Pennsylvania R. 
Co3)58 UN. J Ta218, 330A. 20S eb reben 
v. O’Donnell, 34 N. J. L. 408; Conover 
v. Tindall, 20 N. 5.1. 513 [aft 212 Niwas 
L. 651]; Elliott v. Agricultural Ins. 
pace (Sup.) ot ACMINT LS 

Y.—Browning v. Terwilliger, 144 
pee Div. 516,°129 "NYS 481; Foster 
v. Hazen, 12 Barb. 547; Loveland v. 
Hosmer, 8 HowPr 215; Thumb v. Wal- 
rath, 6 HowPr 196, CodeRepNS 316. 

Oh.—Bettle v. Wilson, 14 Oh. 257. 

S. Cede ee County v. Miller, 
16 S. C. 24 

Bie.Phillips v. Claggett, 10 M. & 
W. 102, 152 Reprint 400. 

Man.—Robertson  v. Winnipeg, 6 
Man. 483. 
an cae Ge Ae Vv. Lisk, 180U, €: Q. B. 
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[a] Answer to cross complaint.— 


85 Ind.|] An answer setting up estoppel with 


aia. y {49e Ce Sal 


a single count and which does so is good,*? and it 
need not expressly state that it is a plea to such 
count,®* although it has been held that a defense not 
expressly limited to one count will be construed to 
If a plea does not relaté to every 
count, and does not specify the particular counts to 
which it does refer, but it is clear from the substance 
of the plea what counts it in fact refers to, this is 
And where it is not addressed to all 
counts but it is apparent from the averments that it 
really relates to all, it will be so considered.®® <A plea 
setting up a complete defense is not bad because it or 
some part of it directly or inferentially denies or 
fails to deny some part of the complaint.°7 
an answer consisting of several defenses is filed to a 
complaint containing several counts, each defense 
should designate the count or counts to which it is 
A plea which professes to an- 
swer one count and in fact answers another is demur- 
If the same cause of action is set up in two 
counts, and defendant files two pleas, one applying 
to both counts and the other applying to but one, 
plaintiff cannot on the trial abandon the count which 


apply to all.®* 


sufficient.°° 


intended to apply.*® 


rable.®® 


reference to parts of a street is de- 
murrable, where a cross complaint 
alleged fraud in construction of the 
entire street. Tucker v. Indiana As- 
phalt Pav. Co., (Ind. A.) 151 NE 683. 

[b] Plea in abatement.—Hoge v. 
Herzberg, 141 Ala. 439, 37 S 591. 

62. Swihart v. Shaffer, 87 Ind. 208. 

63. Parks v. Griffith, etc., Co., 117 
Md. 494, 83 A. 559. 

64. still v. Jenkins, 4 Dana (eye 
75; Poulton v. Dalmage, bouUn Ca, 
By (Ont) 227% 

65. Green v. Hambrick, 118 Ga. 569, 
45 SE 420; Crasto v. White, 52 Hun 
473, 5 NYS 718; Chesapeake, etc., R. 
Co. v. Rison, 99 Va. 18, 37 SE 320. 

66. Jones vy. Pinellas County, 81 
Fla. 613, 88 S 388; Holcraft v. King, 
25 Ind. 352; Meyer v. New Jersey 
Cent. R. Co., 185 App. Div. 812, 174 
NYS 93; Case v. Boughton, 11 Wend. 
(N. Y.) 106. 

67. Birmingham R., ete, Co. v. 
Yates, 169 Ala. 381, 53 S 915. 

68. Hindman v. Edgar, 24 Or. 581, 
teh PSG 
Barclay v. Ross, 32 Ill. 211. 
Driggs v. Rockwell, 11 Wend. 
(N. Y.) 504. 

71. Election between defenses see 
infra § 1043. 

Plea and demurrer to same decla- 
ration or count see infra § 518. 

7@. Strong v. Sproul, 53 N. Y. 497 
[rev 4 Daly 326]; Gully v. Exeter, 5 
Bing. 45,15 ECL 461, 130 Reprint 975; 
1 Chitty Pl. (16th Am. ed) p 586. 

73.. St. 4 & 5 Anne c.16.8§ 4, 5. 

[a] “The discretion vested in the 
court by the statute of Anne to re- 
fuse leave to put in more than one 
plea, is clearly a legal discretion, not 
to be exercised unless good reason 


exists.” Peters v. Ulmer, 74 Pa. 402, 
404. 
[b] Where the crown is a party to 


the action, several pleas cannot be 
pleaded. Reg. v. Fraser, 11 N. S. 431 
(replevin). 

74, Rules Hilary Term, 4 Wm. IV, 
rule 9. 


75. Currie v. Almond, 5 Bing. N. 
Cas. 224, 35 HCL 128, 132 Reprint 
1090; Thompson v. Bradbury, 1 Bing. 


N. Cas. 326, 27 ECL 660, 131 Repxint 
1142; Triebnerr Vv. Duerr, LP Bing. ING 
Cas. 266, 27 ECL 634, 1381 Reprint 
1119; Leuckhart v. Cooper, 3 Dowl. 
Py Ce. 41555 1 Chitty’ Pl) (6th Am. :ed) 
p 590; Duryee v. Kaufman, 21 Ont. 
iedl6le L6COntWwWRe ot Darah vw. Ga- 
bard, 21 Que. Pr. 110. 

76. Clement v. Graham, 78 Vt. 290, 
63 A 146, AnnCasi1913A 1208. 

77. U. S—Bachman vy. Everding, 
2 F. Cas. No. 708, 1 Sawy. 70; Great- 
house v. Dunlap, 10 F. Cas. No. 5,742, 


PLEADING 


plea.*° 


General. 


Where 


3 McLean 303. 
Ala.—Ferdon y. Dickens, 161 Ala. 
181, 49 S 888. 
Ariz.—Bache v. Bache, 262 P 11. 
Ark.—Grider vy. Apperson, 32 Ark. 


332; State Bank vy. Minikin, 12 Ark. 
ie Lincoln vy. Wilamowicz, 7 Ark. 


Cal.—Hoffman vy. Southern Pac. Co., 
84 Cal. A. 337, 258 PB. 397; Calexico 
Lumber Co. v. Emerson, 54 Cal, A. 
239, 201 P 612. : 

Colo.—Roller v. Smith, 76 Colo. 371, 
231 P 656; Welles v. Colorado Nat. L. 
Assur. Co., 49 Colo. 508, 113 P 524; 
Peo. v. Lothrop, 3 Colo. 428; Western 


Union Tel. Co. v. Eyser, 2 Colo. 141; 
poy y. .Bush, 6 Colo. A. 294, 40-2 
7 


Del.—Philadelphia, ete., R. Co. v. 
Gatta, 27 Del. 38, 85 A 721, 47 LRANS 
932, AnnCasi916E 1227. 

Fla.—Chavons_ v. Gornto, 89 Fla. 
12, 102 S 754. 

Ga —Antognoli v. Miller, 116 Ga. 
621, 42 SH 1006. 

neg wail —Scott v. Pilipo, 21 Hawaii 

ae —Harnshbarger v. Hby, 28 Ida. 
753, 156 P 619, AnnCas1917C 753. 

Tll.— Gilmore v. Nowland, 26 Ill. 
200; Peirce v..Sholtey, 190 Ill. A. 341; 
Peo, .v; Beach, 15 Ill. A. 659. 

Ind.—Brandon v. Judah, 7 Ind. 545. 

Iowa.—Miller v. Johnson, 205 Iowa 
786, 218 NW 472. 

Kan.—Waugh v. Gertine, 115 Kan. 
102, 222 P 75; Minneapolis Thresh- 
ing Mach. Co. v. Currey, 75 Kan. 365, 
89 P 688 [cit Goodman v. Nichols, 44 
Kan, 22, 32 P 957; Smith v. McCarthy, 
39 Kan. 308, 18 P 204; Flint v. Du- 


lany, 37 Kan. 332, 15 P 208]. 
Ky.—Clark v. Fox, 9 Dana 193; 


Swan yv. Vaughn, 1 Ky. Op. 620. See 
Roberts v. Tennell, 4 Litt. 286. 
Me.—Gordon v. Hutchins, 118 Me. 


6, 105. A 356; Granite State Bank vy. 
Otis, 53 Me. 183; Wilton Mfg.. Co. v. 
Woodman, 32 Me. 185; Gordon v. 
Peirce, 11 Me, 213. 

Md.—Robey v. State, 94 Md. 61, 50 
A 411, 89 AmSR 405 (recognizing 
rule). 

Mass.—Montague vy. Boston, etce., 
Iron Works, 97 Mass. 502; Payson v. 


Macomber, 3 Allen 69; McIntyre v. 
Fuller, 2 Allen 345; Wheaton vy. Nel- 
son, 11 Gray 15. 


Mich.—Goldman y. Great Lakes 
Fdy. Co., 230 Mich. 524, 203 NW 103. 

Minn.—Conway v. Wharton, 13 
Minn. 158; Booth v. Sherwood, 12 
Minn. 426. 

Miss.—Rice v. Patterson, 92 Miss. 
666, 46 S 255; Brown v. Hamlin, 23 
Miss. 392. 

Mo.—Carter v. Metropolitan L. Ins. 


[§§ 247-248 


is not met by the second plea, in order to avoid that 


[§ 248] M. Pleading Different Defenses’‘—1. In 
The early common-law rule, allowing no 
more than one plea to the same cause of action,’” re- 
sulted in a general tendency on the part of pleaders 
to crowd a multitude of facts into their pleas; and 
to correct this abuse a statute was enacted expressly 
permitting a party to plead as many defenses as he 
might have to the same declaration or count. there- 
of, in courts of record and by leave of court.?? 
sequently, by reason of the custom of pleading the 
same matter of defense in different forms, a gen- 
eral rule was passed, by the judges, prohibiting the 
statement of the same subject matter of defense vary- 
ing only in manner of statement, description, or cir- 
cwmstances,’* but the right to plead several matters 
of defense was not withdrawn.’® 
ine the pleading of several defenses having become a 
part of the common law in the United States,’® un- 
der the American practice a defendant may generally 
interpose as many different defenses as he may have 
to the same cause of action,’? without leave of 


Sub- 


The statute allow- 


Coy, 2750" Mo. “842592045 SSiwae a9} 
LRA1918F 325; Munford v. Keet, 154 
Mon 86s 55: S- 20a Peoples Bank v. 


Stewart, 136 Mo. A. 24, 117 SW 99. 


Mont.—Ball v. Gussenhoven, 29 
Momt. 324574 PB s87i: 

Nebr.—Haight v. Omaha, etc., St. 
R. Co., 101 Nebr. 841, 166 NW 248; 


Rawitzer v. Mutual Ben. Health, etc., 
Assoc., 101 Nebr. 219, 162 NW _ 6387; 
Maier v. Romatzki, 95 Nebr. 76, 144 
NW 1036; Ford, ete., Lumber Co. v. 
H. F. Cady Lumber Co., 94 Nebr. 87, 
142 NW 300; Hilmer v. Western Trav- 
elers’ Ace. Assoc., 86 Nebr. 285, 125 
NW 535, 27 LRANS 319. 
“Nev.—Clarke vy. Lyon County, 7 Nev. 
5 


N. H—wWatriss v. Pierce, 36 N. H. 


232. 
. J—Riley v. Riley, 20 N. J. L. 
114 (recognizing rule). 

N. M.—Blake v. Cavins, 25 N. M. 
574, 185 P 374. 

N. ¥.—Chatfield v. Simonson, 92 N. 
Y. 209 [aff 10 Daly 295]; Strong v. 
Sproul, 53 N. Y. 497 [rev 4 Daly 326]; 
Sheehan v. Hamilton, 4 Abb. Dec. 211, 
2 Keyes 304, 3 AbbPrNS 197; Seaman 
v. Consolidated Finance Corp., 219 
App. Div. 410, 219 NYS 168; Xenia 
Branch Bank y. Lee, 15 N. Y. Super. 
694, 7 AbbPr 372. 

N. C.—Hight v. Harris, 188 N. C. 
328, 124 SE 623. 

N. D.—Grewer v. Schafer, 50 N. D. 
642, 197 NW 596. 

Oh.—Haines v. Lytle, 1 Oh. Dec. 
(Reprint) 198, 4 WestLJ 1. 

Okl.—Claremore Nat. Bank vy. Jef- 
feries, 126 Okl. 288, 259 P 260; Bank- 
ston v. Automobile Sales Co., 122 Okl. 
6 weble we AS38s UGarhela vO Oormne 
Champlin, 78 Okl. 91, 189-P 514. ~ 

Or.—Wright v. Morton, 125 Or. 563, 
267 P 818; Gary Coast Agency v. Law- 
rey, 101 Or. 623, 201 P 214; Hawkins 
vy. Rodgers, 91 Or. 483, 179. P 563, 905. 

Pa.—Peters v. Ulmer, 74 Pa. 402; 
Yocum v. Morice, 4 Phila, 106; Mc- 
Fate v. Shallcross, 1 Phila. 75. 

Porto Rico.—Nieva v. Guanica Cen- 
trale, 27 Porto Rico 511; Del Rosario 
v. Rosaly, 27 Porto Rico 98. 

R. I.—Lavin v. Dodge, 30: R. I. 8; 
WOPAS 3G. 

S. C.—Stewart v. McCully, 39 S. Cc, 


1B, ae 

S. D.—Redwater Land, ae Cowev. 
Reed, 26 S. D. 466, 128 NW 702 

Tenn. —Shelby County v. Bickford, 
102 Tenn. 395, 52 SW 772. 

Tex.—Wier v. Wates, (Civ. 2A.) parc 
SW 623; Lancaster vy. Hunter, (Civ. 
A.) 217 SW 765. 

Vt.—Card v. Sargeant, 15 Vt. 393 
(recognizing rule). 

Va.—wNorfolk Hosiery, ete., Mills v. 


a 9 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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eourt,’® and if any one of them is established, he will 
be entitled to judgment,*® and this rule has been ex- 
pressly adopted by the code provisions allowing the 
pleading of all defenses and counterclaims, whether 
An enumeration in the statute 
of. certain pleas which may be pleaded together does 
not prohibit the union of other pleas which might 
have been joined before the statute. 
doubt as to whether defendant has intended to set 
up one or more than one defense, the court will de- 
termine the question from a consideration of the 


legal or equitable.®° 


whole answer.’2 
Merely vexatious pleas. 


be allowed where they are merely vexatious.®? 


Several defenses will not 


PLEADING 


In ease of 
General. 


And 


it has been said that in any event the court has some 


as Hosiery Co., 124) Va. 221, 98 
Wash.—Aldrich v. 
Mele Cle. Con woos Wash 173,. 113 “e 
264; Bridge v. Calhoun, Denny & 
Ewing, Inc., 57 Wash. 272, 106 P 762. 
We Va. —Nadenbousch V. Sharer, 2 


W.Va. 285. 


Island Empire 


Wis.—Kerslake v. McInnis, 113 
Wis. 659, 89 NW 895. 
Wyo.—Lake Shore, ete, R. Co. v. 


Warren, 3 Wyo. 134, 6 P 124. 
c [a] All defenses must be set forth 
im one answer.—Defendant may not 
first offer one defense and have trial 
thereon and then file another. Wright 
v. Morton, 125 -Or. 563, 267 P 818. 
Setting up new defenses by: 

Amendment see infra § 717. 
Pe emental pleading see 


78. 


infra § 


See cases supra note 77. 

[a] But some early cases (1) con- 
Sidered leave of court necessary. 
Wilton Mfg. Co. v. Woodman, 32 Me. 
185; Slocomb v. Powers, 10 R. I. 
255; Stewart v. McCully, 39 S. C. L. 
SO Wiiiler vy, ~“Misk, “12 -S5Cy 50 
Van Holten v. Lewis, 12 S. G L. 12 
Pickens v. Shackelford, 4 S. C. 
96. See Ross v. Clifton, 11 AW & 
631, 39 ECL 340, 113 ‘Reprint 554 
(eave to file plea’ of not guilty ‘“‘by 
statute” refused). (2) Leave to plead 
double could not be granted by a 
judge at chambers, but must be ap- 
plied for in open court. Fraser v. 
McLeod, 3 8. C.. L. 198. (3) But the 
practice of obtaining leave has be- 
come a matter of course. Slocomb 
v. Powers, 10 R. I. 255. 

[b] In Manitoba and New Bruns- 
wick (1) leave of court is necessary 
for pleading more than one plea (Bel- 
yea v. Hatfield, (N. B.) 39 CanLJNS 
294; Wilson v. Atkinson, 5 N. B. 474), 


(2) unless allowed without leave by]. 


rules of court (Allen v. Dickie, 2 Man. 


€1). 
79. U. S.—Kerr v. Force, 14 F. Cas. 
INO. 7,730,-3- Cranch € C23 


Ill.-Johnson v. Wright, 221 Ill. A. 
Gseeeo.av. Beachy) 1b) Dita 659. 

Ind.—Brandon v. Judah, 7 Ind. 545. 

La.—Blaushild v. Rockhold, 7 La. 
A. 709. 

Miss.—Brown y. Hamlin, 


80. See codes and practice acts. 

[a] In lLouisiana.—Blanshild v. 
Rockhold, 7 La. A. 709. 

81. State v. Morgan, 59 Miss. 349. 

82. Ga.—Antignoli, etc, Co. v. 
Miller, 116 Ga. 621, 42 SE 1006. 

INS ay¥e——Jiexe vq Nem: York, 1 Nee We 
339, 19 NE 52; Kager v. Brenneman, 
33 App. Div. 452, 54 NYS 94; Thomp- 
son v. Kearney, 14 Daly 342, 12 NYSt 
682; Blumenfeld v. Stine, 42 Misc. 
411, 87 NYS 81 [aff 96 App. Div. 160, 
89 NYS 85]; Haas v. Selig, 27 Misc. 
504, 58 NYS 328; Jorgensen v. Re- 
formed Low Dutch Church, 7 Misc. 1, 
27 INNIS. 318; - Myers: v. Portsmouth 
Bank, 2 NYSt 125. 

R. I.—Westerly Prob. Ct. v. Pot- 
ter, 25 8. DT. 204, 55 A 524. 

Wash. —Spencer v. Terrel, 17 Wash. 
514, 50 PB 468. 

Ont.—Beasley v. Hamilton, 9 Ont. 
112. 


23 Miss. |- 


[a] Separate statement and num- 
bering or its absence, the presence or 
absence of words expressly indicat- 
ing that there is more than one de- 
fense, and the substance and arrange- 
ment of the averments and denials, 
will all be considered, although no 
one of these elements will necessarily 
be controlling, Brassington vy. Rohrs, 
oe MISC. = 2/d8 sue Or, wae UNEY Ss od A Oboe 
Poh v. Owens, 5 Wyo. 325, 40 P 
Substance of plea or answer 
will be considered in determining 
whether one or several pleas are pre- 
sented, and not merely the form. 
Tennessee Chemical Co. v. Ricks, 32 
Ga. A. 37, 119 SE 443 (answer held 
to contain two distinct defenses). 

83. Cooling v. Great Northern R. 
Co., 15 Q. B. 486, 69 ECL 486, 117 Re- 
print 544. 

84. Haines v. Lytle, 1 Oh. Dec. (Re- 
print) 198, 4 WestLJ 1. 

85. Mass.—Binney v. Merchant, 6 
Mass. ae 
by H.—Chapman v. Sloan, 2 N. H. 


N. J.—Parks v. McClellan, 44 N. J. 
Riley v. Riley, 20 N. J.-L. 


N. Y.—Cochran v. Webb, 6 N. Y. 


Super. 653; Trotter v. Mills, 6 Wend. 
512; Barheyadt v. Haverly, 1 Wend. 
70; Witherwax v. Averill, 6 Cow. 
589; Le Conte v. Pendleton, 1 Johns. 


Cas. LOA Cols &rCmrCass a6 

Vt.—Card v. Sargeant, 15 Vt. 393. 

86. See infra § 1043. 

87. U. S.—Burroughs Adding 
Mach. Co. v. Scandinavian-American 
Bank, 239 Fed. 179. 

Ala.—Troy Grocery Co. vy. Poller, 
US9TAlas soo sons 2s 

Ark,—Taylor y. Purcell, 60 Ark. 
606, 31 SW 567. 

Cal.—Hoffman v. Southern Pac. Co., 
84 Cal. A. 337, 258 P 397. 

Colo.—Hicks v. Cramer, 277 -P 299; 
Haynes v. Zang, 79 Colo. 42, 244 P 
464; Christy v. Hammitt, 76 Colo. 
579, 233 P 8381; Hickman-Lunbeck 
Grocery Co. v. Hager, 75 Colo. 554, 227 
P 829; Welles v. Colorado Nat. L. 
Assur. ‘Co., 49 Colos 508, 113. P 5214. 

Del.—Philadelphia, ete., R. Co. v. 
Gatta, 27 Del. 38, 85 A 721, 47 LRANS 
932, AnnCas1916E 1227. 

Ind.—Duffy v. England, 176 Ind. 
575, 96 NE 704; Wilson vy. Evansville, 
CLGe Rs OO 9) nae DLO 


Iowa. 

786, 218 NW 472; Redfield v. Boston 
Piano, ete., Co., 178 Iowa 1275, 160 
NW 934; Davis v. Robinson, 67 Iowa 
355, 25 NW 280; Michigan Nat. Bank 
v. Green, 33 Iowa 140; Freeman v. 
Fleming, 5 Iowa 460. 

Kan.—Truitt v. Baird, 12 Kan. 420. 

Ky.—Illinois Cent. R. Co. v. Ede- 
len, 154 Ky. 78, 156 SW 1029; Denny 
v. Miller, 8 Ky. Op. 144. 

Md. —Robey v. State, 94 Md. 61, 50 
A 411, 89 AmSR 405. 

Mo. -_Munford v. Keet, 154 Mo. 36, 
55 SW 271; People’s Bank v. Stewart, 
136 Mo. A. 24, 117 SW 99. 

N. Y.—Orr v. Hamburg-American 
Line, 164 App. Div. 805, 150 NYS 268; 
Stern vy. Marcuse, 119 "ADD. Div. 478, 
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diseretion in excluding defenses not essential to the 
justice of the case.*+4 - 

Pleas not triable by the same method. In the ab- 
sence of a statute permitting it, pleas which tender 
issues not triable by the same method of trial can- 
not properly be joined,*® and when joined defendant 
may be required to elect.®® 

[§ 249] 2. Separate Statement of Defenses—a. In 
When several defenses are pleaded, they 
should be separately stated,** and in some jurisdic- 
tions should be numbered,** and should refer in an 
intelligible manner to the causes of action which they 
are intended to answer.*® 
gether constitute but a single defense should not be 


But allegations which to- 


South Dakota v. Mc- 
Chesney, 87 Hun 293, 34 NYS 362; 
Xenia Branch Bank vy. Lee, 15 N. Y. 
Super. 694, 7 AbbPr 3872; Bridge v. 
Payson, 7 N. Y. Super. 210; Zacharias 
v. French, 10 Misc. 202, 30 NYS 945; 
Tracy Dev. Co. v. Empire Gas, ete., 
Co 190 NYS 172% DL. Ts Mollister; ine: 
v. Huselton, 172 NYS 177; Lippencott 
v. Goodwin, 8 HowPr 242; Benedict 
v. Seymour, 6 HowPr 298. 

N. D.—Grewer v. Schafer, 50 N. D. 
642, 197 NW 596. 

Oh.—Smith v. Smith, 4 OhDec (Re- 
print) 209, 1 ClevLRep 117. 

Okl. —Garfield Oil Co. v. Champlin, 
78 Okl. 91, 189 P 514. 

Or.—Hawkins v. Rodgers, 91 Or. 
483, 179 P 563, 905; Gardner v. Me- 
Williams, 42 Or. 14, 69 P 915. 

S. D.—Redwater Land, etc., 
Reed, 26 S. D. 466, 128 NW 702. 

Vt. —Bradley \% Blandin, 92 Vt. 313, 
104 A 11. 


103 NYS 1026; 


Conve 


Man.—Schweiger v. M. Vineberg 
Cor, 15 Mant-536- 
[a] Where complete and partial 


defenses are mingled, the statement 
of defense is embarrassing. Schwei- 
ger v. M. Vineberg Co., 15 Man. 536. 

[b] Separate defenses against sev- 
eral plaintiffs—When a defendant 
sued by several plaintiffs in the same 
action has different ways of plead- 
ing against each of them, he can pro- 
duce separate pleadings against each 
of the plaintiffs, leaving to the judge 
to pass upon the question of costs. 
Dominion Light, etc., Co. v. Colonial 
Engineering Co., 13 Que. Pr. 184. 

[ec] A suitable way of indicating 
the beginning of a new defense is to 
use the words, ‘‘and for a further de- 
fense.” Benedict v. Seymour, 6 
HowPr (N. Y.) 298 

88. Ark.—Taylor v. 60 
Ark. 606, 31 SW 567. 

Ind.—Wilson y. Evansville, etc., R. 
Co: 95 Ind) 5/0; 

kKan.—Truitt v. Baird, 12 Kan 420. 

N. Y.—International R. Co. v. Jag- 
gard, 204 App. Div. 67, 197 NYS 384; 
Stern v. Marcuse, 119 App. Div. 478, 
103 NYS 1026; Hatch v. Matthews, 
85 Hun 522, 33 NYS. 332; Burnham 
v. Hornaday, 130 Mise. 207, 223 NYS 
750 [mod on other grounds 223 App. 
Div. 218, 228 NYS 246]; Fay v. Hauer- 
was, 26 Misc. 421, 57 NYS 155 [aff 
43 App. Div. 621 mem, 60 NYS 1138 
mem]; Zacharias v. French, 10 Misc. 
202, 30 NYS 945; L. T. Hollister, Inc. 
v. Huselton, 172 NYS 177. 

Okl—Garfield Oil Co. v. Champlin, 
LES OLAS LSS 9 ee rota: 

[a] A paragraph stated to be in 
further answer is not a Separate de- 
fense even though numbered, but is 
merely a part of the defense alleged 
in the paragraph preceding. Jex vy. 
New York, 111 N. Y. 339, 19 NE 52. 

89. Wilson v. Evansville, ete, R. 
Co., 9 Ind. 510; Xenia Branch Bank 
v. Lee, 15 N. Y. Super. 694, 7 AbbPr 


Purcell, 


372; Benedict v. Seymour, 6 HowPr 
(N. Y.) 298; Garfield Oil Co. v. Cham- 
plin, 78 Okl. 91, 189 P 514; Hawkins 


v. Rodgers, 91 Or. 483, 179! P 563, 905; 
Bente v. McWilliams, 42 Or. 14, 69 
Pol. 
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separated.°° 


peated in different forms.®® 


proper remedy.°® 


Conn.—Hennessy v. Metropoli- 
%4 Conn: 699, 52°A 

Wallace, 72 Conn. 
Ky.—Miller v. 


2 Ky. Op. 
562 


Minn.—Pratt v. Sparkman, 42 Minn. 
448, 44 NW 663. 


90. 
tan’ bY Ins (Cos 
490; Botsford vy. 
195, 44 A 10. 
James, 


Nebr.—Hoyland v. Burrows, 38 
Nebr. 119, 56 NW 800. 

N. Y.—WHisner v. Wisner, 89 Hun 
480, 35 NYS 393; Bbling Brewing 
Cow. vy Adler; 103-NYS)" 938, 2 39 
NYCivProe 118; Spencer v. Tooker, 
12 AbbPr 353, 21 HowPr 333. 

Or.—Jaques vy. Patterson, 122 Or. 
394, 259. P 426. 

{a] Paragraphing.—The different 


allegations making up a defense may 
be paragraphed. Antognoli v. Mil- 
ler, 116 Ga. 621, 42 SE 1006; Union 
BY ins, Co. wluyman, 462.0, ‘CLO. B. 
(Ont.) 453. 

91. Troy Grocery Co. v. Potter, 139 
Ala. 359, 36 S 12; Zacharias v. French, 
10 Mise. 202, 30 NYS 945: Currie v. 
Almond, 5 Bing. N. Cas. 224, 35 ECL 
128, 132 Reprint 1090. 

Same facts as defense and cross de- 
mand see infra § 257. 

92. Robey v. State, 94 Md. 61, 50 
A 411, 89 AmSR 405. 

93. Dorman v. Jacksonville, etc., 
Rian Road (Coy. 7 la. 265* Martin 
v. Swearengen, 17 Iowa 346; Single- 
ton v. Lewis, Hard. (Ky.) 258: John- 
my Vis Hunter, I. CO. tOvr baa COnt)) 

94, Otis v. Ross, 8 HowPr 193, 11 
NYLegObs 343. 

{a] In Ontario this is also the rule. 
‘Apel: Melaren,2314U Go Oe RP. ball: 

95. See infra § 1035. 

96. Recknagel v. Steinway, 58 App. 
Div. 352, 69 NYS 132; Nicoll v.. Fash, 
Soe Barb. CNY.) 2 fe. 

97. Garfield Nat. Bank vy. Kirch- 
way, 17 Misc. 310, 40 NYS 357 [rev 
on other grounds 43 NYS 1154 mem]. 


98. See statutory provisions. 
99. Bradley v. Blandin, 92 Vt. 313, 
104 A 11. 


1. See infra § 255. 
Miller v. Johnson, 205 Iowa 786, 
218 NW 472; Bulova v. E. . Bar- 
neo, ines. duit yIMise "el 5 Oi. UNOS 
247 [mod 193 App. Div. 161; 183 NYS 
495]; Carpenter v. Mergert, 39 Misc. 
634, 80 NYS 615; Tracy Dev. Co. .v. 
Empire Gas, ete., Co, 190 NYS 172. 
3. Cronk vy. Cole, 10 Ind. 485; Mil- 
ler v. Johnson, 205 Iowa 786, 218 NW 
472; Ankele v. Blankner, 197 App. 
Div. 684, 189 NYS 876 [app dism 232 
N. Y. 557 mem, 134 NE 570 mem]; 
Bulova v. E. L. Barnett, Inc., 193 App. 
Div. 161, 183 NYS 495 [mod 111 Misc. 
150, 181 NYS 247]; Barry v. Silber- 
stein, 164 App. Div. 220, 149 NYS 
627; WHinstein v. Hinstein, 158 App. 
Div. 498, 143 NYS 706; Haffen v. 
Tribune Assoc., 126 App. Div. 675. 
111 .NYS 225; Eells v. Dumary, 84 
App. Div. 105, 82 NYS 531; White v. 


The same facts may be used for differ- 
ent defenses if the defenses are separately stated,®+ 
but this has been held not to apply to two defenses, 
one of which is a legal one, and the other an equita- 
ble one,®? and the same defenses should not be re- 
The code provision re- 
quiring the separate statement of defenses has been 
held not to apply to specific denials, so that denials 
of several material allegations in a complaint may be 
made in one division of an answer.°* Where separate 
defenses are not separately stated, a motion is the 
> When a defendant has set up sev- 
eral defenses, and has clearly indicated that they are 
separate and distinct, he cannot afterward on de- 
murrer assert that they are not so.°® 
compliance with the rule requiring separate state- 
ments is sufficient,®’ and it has been held unneces- 
sary, in the absence of a statutory requirement to 
that effect,?* to divide the answer into separate para- 


PLEADING 
graphs.?? 


denials 


While 


stated.? 


Substantial 
to Another. 


Koster, 89 Hun 483, 35 NYS 369; 
Cooper v. Roggen, 107 Misc. 494, 174 
NYS 687; Leonorovitz v. Ott, 40 Misc. 
551, 82 NYS 880; Carpenter v. Mer- 
gert, 39 Misc. 634, 80 NYS 615; Jaeger 
v. New York, 39 Mise. 543, 80 NYS 
856; Carter v. Highth Ward Bank, 33 
Mise. 128, 67 NYS 300; Cruikshank 
Vv. Press (Pubs Co5432 Mise. 1152, 165 
NYS 678; Fay v. Hauerwas, 26 Misc. 
421, 57 NYS 155 [aff 48 App: Div. 
621 mem, 60 NYS 1138 mem]; Tracy 
Dev. Co. v. Empire Gas, etc., Co., 190 
NYS 172; Schieffelin v. Hylan, 178 
NYS 652 ‘Taft 190 App. Div. 903 mem, 
179 NYS 949 mem]. 

4 Ankele v. Blankner, 197 App, 
iv. 684, 189 NYS 876 [app dism 232 

Y. 557 mem, 134 NE 570 mem]; 
Einstein v. Hinstein, 158 App. Div. 
501, 148 NYS 707; Einstein v WHin- 
stein, 158 App. Div. 498, 143 NYS 706; 
Oishei v. New York Taxicab Co., 136 
App. Div. 688, 121 NYS 472; Haffen 
v. Tribune Assoc., 126 App. Div. 675, 
111 NYS 225; Krauss Engineering Co. 
v. McKinnon, 66 Mise. 181, 121 NYS 
396; Schieffelin vy. Hylan, 178 NYS 
652, 656 [aff 190 App. Div. 903 mem, 
179 NYS 949 mem]. 

“Any denials which may be con- 
tained in an affirmative defense must 
form essential parts of the defense 
pleaded in avoidance of a cause of ac- 
tion which is otherwise confessed, 
and it would seem plain that the de- 
nial of any essential allegation of 
the complaint, which the plaintiff 
must in the first instance prove, can- 
not be essential to an affirmative de- 
fense, for, if the denial is sustained, 
the cause of action itself fails.” 
Schieffelin v. Hylan, supra. 

5. Nineteenth Ward Bank y. Man- 
hattan R. Co., 56 App. Div. 618, 67 
NYS 598. 

6. State .v. St. Paul, ete., Turnp. 
Co., 92 Ind. 42; Unger v. Mellinger, 
37 Ind. A. 639, 77 NE 814, 117 AmSR 


348. 

7. U. S.—Hummel y. Moore, 25 
Fed. 380; Bachman v. Everding, 2 F. 
Cas. No. 708, 1 Sawy. 70; Martin v. 
Barton Iron Works, 16 F. Cas. No. 


95157, 35, Ga. 320. 

caeag Diente aLiL: v. Cribbs, 19 Ala. 

Colo.—Hickman-Lunbeck Grocery 
Co. Vv. Hager, 75 Colo, 554, 227 P 829; 
Welles v. Colorado Nat. L. Assur. Co., 
49) \COlo. | 5084 138 Pab eee AP eo weave 
Lothrop, 3 Colo. 428; Western Union 
Tel. Co. v. Eyser, 2 Colo. 141; Trav- 
elers Ins. Co. v. Redfield, 6 Colo. A. 
190, 40 P.197. 

Ga.—Pate v. Allison, 114 Ga. 651, 
40 SE 715. 

Ind.——McComas v. Haas, 93 Ind. 
276; Knarr v. Conaway, 42 Ind. 260. 

Iowa.—Redfield v. Boston Piano, 
etc., Co., 178 Iowa 1275, 160 NW 934; 
Davis v. Robinson, 67 Iowa 355, 25 
NW 280; Michigan Nat. Bank vy. 
Green, 33 Iowa 140. 


[§ 250] b. Denials 
and affirmative defenses may he 
pleaded in the same answer, they must be separately 
A denial should not be incorporated into an 
affirmative defense,* although a special denial may 
be included in an affirmative defense when necessary 
to make the defense complete,* and negative aver- 
ments not denying allegations of the complaint may 
be intermingled in an affirmative defense.® 
swer which confesses certain allegations of the com- 
plaint and avoids them by affirmative facts and de- 
nies all the others may be stated in one paragraph as 
a single defense.°® 

[9 251] 3. Reference from One Plea or Paragraph 
The general rule is that each separate 
defense pleaded must be complete in itself’ and can- 
not derive aid from other defenses pleaded.® Never- 
theless, although there is some authority to the con- 


[§§ 249-251 


and Affirmative Defenses. 


An an- 


rg they tages v.. Miller; 8 Ky.) Op: 

Mont.—Minnesota L. & T. Co. v. 
Busby, 275 P 761; Averill Mach. Co. 
Vv. Taylor,. 70) Mont. 70,222: P=928, 

N. Y.—Ferber v. Third St. Realty 
Co., 166 App. Div. 736, 152 NYS 352; 
Rosenstock vy. Laue, 140 App. Div. 
467, 125 NYS 361 [att 67. Mise. 251, 
122 NYS 525]; Davenport v. Walker, 
132 App. Div. 96, 116 NYS 411; Haf- 
fen v. Tribune Assoc., 126 App. Div. 
675, 111 NYS 225; Brackett v. Ost- 
rander, 126 App. Div. 529, 110 NYS 
779; Biedler v. Malcolm, 121 App. 
Div. 145, 105 NYS 642; Outcault v. 
Bonheur, 120 App. Div. 168, 104 NYS 
1099; Empire Trust Co. v. Magee, 117 
App. Div. 34, 102 NYS 9; Garrett v. 
Wood, 27 App. Div. 312, 50 NYS 950; 
Ayrault v. Chamberlain, 33 Barb. 229; 
Loosey v. Orser, 17.N. Y. Super. 391; 
Bulova, vi BE. cL. Barmett,) Inc. ae 
Mise. 150,181 NYS | 247. [mod 193 
App. Div. 161, 183 NYS 495]; Cun- 
ningham v. Platt, 82 Misc. 486, 144 
NYS 51; Tully v. New York Times 
Co., 78 Mise. 165, 187 NYS 962; Walsh 
v. Lispenard Realty Co., 55 Misc. 400, 
106 NYS 570; Markham y. Barnes, 
8 NYSt 502; Hammond vy. Earle, 58 
HowPr 426. 

Or.—Smith v. Martin, 94 Or. 132, 
185 P 236; Casner v. Hoskins, 64 Or. 
254, 128 P 841, 130 P 55; Gardner 
Vv. ae illiams, 42 Or. 14, 69 P 915. 

S. C.—Harman v. Harman, 54° S.4G: 
100, 31 SE 881. 

Tex.—Breen vy. Texas, etc. R. Co. 
44 Tex. 302. 

Wis.—kKipp v. Gates, 126 Wis. 566, 


J105 NW 947. 


8. U. S—Bachman v. Everding, 2 
F. Cas. No. 708, 1 Sawy. 70;° Martin 
v. Barton Iron Works, 6” BUSCHS LANG: 
9,157, 35 Ga. 320; Pegran’ vo .Ul Sy 
19 F. Cas. No. 10,908, ii Brock. 261. 

Cal.—Harron vy. Wilson, 4 Cal. A. 
488, 88 P 512. 

Colo.—Hickman-Lunbeck Grocery 
Co. v. Hager,-75 Colo. 554, 227 P 829. 

Ga.—Pate vy. Allison, 114 Ga. 651, 
40 SH 715. 

Ind.—McComas v. Haas, 93 Ind. 276. 

Iowa.—Redfield v. Boston Piano, 
etc., Co.,, 178 Iowa 1275, 160, NW 934. 

Ky.—Denny v. Miller, 8 Ky. Op. 144. 

N. Y.—Hudson Bldg. v. Compagnie 
Generale Transatlantique, 169 App. 
Div. 600, 155 NYS 488; Brackett v. 
Ostr ander, 126 App. Div. 529, 110 NYS 
Neos Biedler v. Malcolm, 121 App. 
Diy. 145, 105 NYS 642; Ottcault, v. 
Bonheur, 120 App. Div. 168, 104 NYS 


1099; Ayrault v. Chamberlain, 33 
Barb. 229; Loosey v. Orser, 17 N. Y. 
Super. 391; Cunningham vy. Platt, 82. 
Mise. 486, 144 NYS 51. But see 


Hesselbrock v. Detmer Woolen Co., 
220 App. Div. 427, 221 NYS 585 (hold- 
ing that a denial may be read as part 
of the defense of accord and satis- 
faction). 

S. C.—Harman v. Harman, 54 S.C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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trary,® averments or matters in 


pleaded may be expressly referred to and adopted?!° 
or reaverred’? as for the purpose of conciseness or 
to avoid prolixity,!? but the purpose must be defi- 
nite and certain,'® and no allegations can be incor- 
porated into a plea by reference which could not have 
Matters of inducement 
are sufficiently incorporated by reference, and it 
has been held that only such matters can be so in- 
Matters which eannot be identified 
with definiteness should not be referred to,!7 and 
where the plea referred to in turn refers to other 
pleas, the court may properly require each pleading 
Incorporation by refer- 
ence should not be attempted by the denial of im- 
material allegations of the complaint.® 

Words of reference to 


been properly set up in it.?4 


corporated.?® 


to be written out in full.18 


Incorporation of denials. 


100, 31 SE 881. 

Tex.—Breen v. Texas, etc., R. Co., 
44 Tex. 302; Fidelity Phenix F. Ins. 
Co. v. Sadau, (Civ. A.) 159 SW. 137. 
But see Walker v. Texas, etc., R. Co., 
Dil DecwCi vin Anood. Aa SS Wa, 43:07 Ga 
plea not showing the nature of the 
contract held not insufficient where 
a succeeding plea set out a full state- 
ment of the contract). 

Va.—Jackson v. Marietta Bank, 9 
Leigh (36 Va.) 240. 

Wis.—Sabin v. Austin, 19 Wis. 421; 
Catlin v. Pedrick, 17 Wis. 88. 

9. Potter v. Earnest, 45 Ind. 416; 
Denison Univ. v. Manning, 65 Oh.-St. 
138, 61 NE 706; Eureka F. & M. Ins. 
Co. v. Baldwin, 62 Oh. St. 368. 57 NE 
57. Contra Ketchum v. Phillips, 4 
Oh. Dec. (Reprint) 81, 1 ClevLRep 9. 

10. Ala.—Jefferson Dairy Co. v. 
Thomas, 214 Ala. 305, 107 S 449; Rod- 
dam v. Brown, 201 Ala. 109, 77 S 403; 
Clements v. Cribbs, 19 Ala. 241. 

Cal.—Yost v. Commercial Bank, 94 
Cal. 494, 29 P 858; Harron v. Wil- 
son, ete., Co., 4 Cal. A. 488, 88 P 512; 
Bernard v. Sloan, 2 Cal. A. 787, 84 
Ey 

Colo.—Hickman-Lunbeck Grocery 
Co, v. Hager, 75 Colo, 554, 227 P 829; 
Wigston v. Estey, 22 Colo. 334, 45 P 


Conn.—Simonds v. East Windsor 
El. R. Co., 73 Conn. 513, 48 A 210. 
gat ats eison v. Hall, 66 Fla. 35, 

Ga.—Pate v. Allison, 114 Ga. 651, 
40 SE 715. 

111l.—Peo. US Git Tl.” A; 
348. 

Iowa.—Jackson v. Steamboat Rock 
Independent School Dist., 110 Iowa 


313, 81 NW 596. 
Ky.—Tracy v. McClung, 215 Ky. 
8° Harr. &: J: 


v. Taxman, 


632, 285 SW 956 
Md.—Dent v. Scott, 


28. 

N. Y.—Douglass v. Phoenix Ins. Co., 
138 N. Y. 209, 33 NE 938, 34 AmSR 
448, 20 LRA 118; Empire Trust Co. 
Vv. Magee, shy App. Div. 34, 102 NYS 
9; Mott v. De Nisco, 106 App. Div. 
154, 94 NYS 380; Falvey v. Woolner, 
71 App. Div. 331, 75 NYS 1106; Reck- 
nagel v. Steinway, 58 App. Div. 352, 
69 NYS 132; Sbarboro v. New York 
Health Dept., 26 App. Div. 177, 49 
NYS 1033; Ayrault v. Chamberlain, 
33 Barb. 229; Spencer v. Babcock, 
. 326; Cunningham v. Platt, 
. 486, 144 NYS 51; Singer v. 
47 Misc. 360, 94 NYS _ 7; 
v. Lawyers’ Title Ins. Co., 
45x Mase, 57%, 91 . NWS. 40 Craft: v. 
Brandow, 24 Misc. 306, 52 NYS 1078; 
Ritchie v. Garrison, 10 AbbPr 246; 
Hammond y. Earle, 58 HowPr 426. 
See Cragin v. Lovell, 88 N. Y. 258; 
Davenport v. Walker, 132 App. Div. 
96, 116 NYS 411; Wiener v. Mayer, 
126 App... Div. 708, 111 NYS 132; Wien- 
er v. Boehm, 126 App. Div. 7038, 111 
NYS 126; Garrett v. Wood, 27 App. 
Div. 312, 50 NYS 950; Bulova v. H. 
b. Barnett, Ine 11d) / Misc. 15059, 18d 
NYS 247 [mod 193 App; Diya 16a), 
183 NYS 495]. 

Or.—Hindman v. Edgar, 24 Or. 581, 
17 PB 862. 


‘54 8. C. 


PLEADING 


other defenses 


defense.?? 


ters therein.?# 


count.?® 


S.-C.—Gilreath v. Furman, 57 §S. C. 
289, 35 SE 516; Harman v. Harman, 
100, 31 SE 881. 

[a] References held sufficient.— 
Davenport v. Walker, 132 App.. Div. 
96, 116 NYS 411 (reference to claim 
averred in preceding defense); Stem- 
merman vy. Kelly. 122 App. Div. 669, 
671, 107 NYS 279 (an allegation in 
separate defenses that defendant ‘‘re- 
alleges all that he has hereinbefore 
alleged” incorporates affirmative de- 
fenses theretofore alleged in the an- 
swer). 

b] References held insufficient.— 
(1) A special plea which avers that 
the note “was given for the purchase 
money of lands pointed out to defend- 
ant, as described in plea No. 1 which 
is referred to and adopted in this 
plea,’ does not thereby adopt the oth- 


er plea, but must stand on its own 
averments. Varnon vy. Nabors, 189 
Ala. 464, 470, 66 S 593. (2) The in- 


corporation of allegations by using 
the words “repeats all of the denials 
and allegations hereinbefore stated” 
is bad pleading, and not permitted. 
Tracy Dev. Co. v. Empire Gas, etc., 
Co., 190 NYS 172, 173. (3) Where de- 
fendant intended to reiterate the al- 
legations in previous paragraphs of 
his answer, but instead referred to 
them as paragraphs of ‘this amend- 
ed complaint,’ a demurrer to the an- 
Swer will be sustained. Adtna L. Ins. 
Co. v. North asi Minés Co., 55 Misc. 
402, 106 NYS 54 

11. Walsh v. Lispenara Realty Co., 
55 Misc. 400, 106 NYS 5 

12. Metropolitan Mw vn Cos 


Hyche, 214 Ala. 447, 108 3. 40; Gar. 


rett v. Wood, 27 App. Div. 312, 50 
NYS 950. 

13. Nelson v. Hall, 66 Fla. 35, 
63.) S156. 


14. DeWitt v. Brill, 6 Misc. 44, 25 
NYS 1001. 

15. s'smith ve Martin, 94 7Or 182. 
185 P 236; Gardner vy. McWilliams, 
42 Or. 14, 69 P 915. 

16. Averill Mach. Co. v. Taylor, 70 
Mont. 70, 223.P 918. 

17. Wiener v. Mayer, 126 App. Div. 
708, 111 NYS 132; Wiener v. Boehm, 
126 App. Div. ‘703, 111 NYS 126. 

18. Metropolitan L. Ins. Co. v. 
Hyche, 214 Ala. 447, 108 S 40. 

19. Bulova v. E. L. Barnett, Inc., 
111 Mise. 150, 181 NYS 247 [mod 193 
App. Div. 161, 183 NYS 495]. 

20. Dry Milk Co. v. Dairy Prod- 
En Co., 171 App. Div. 296, 156 NYS 


21. Nelson v. Hall, 66 Fla. 35, 63 
S 156; Ketchum v. Phillips, 4 Oh. 
Dec. (Reprint) 81, 1 ClevLRep 9. 

22. Hickman-Lunbeck Grocery Co. 
v. Hager, 75 Colo. 554, 227 P 829. 

23. See supra text and note 10. 

24 Woodmen of the World v. 
Maynor, 206 Ala. 176, 89 S750; Clem- 
ents v. Cribbs, 19: Ala. 241; Pate v. 
Allison, 114 Ga. 651, 40 SE 715; Fifer 
v. Clearfield, etc., Coal., ete., Co., 103 
Wider 15 62K di 2% 

Inconsistent defenses: 

In general see infra § 254. 
Admissions in see infra §§ 348, 349. 
25. Duplicity in declaration or 


all “allegations” 
cient to incorporate denials in a defense.?° 
sufficient plea is not aided by reference to reasons or 
conclusions instead of facts,” and a defense which 
is merely a legal conclusion is not aided by reference 
to prior av rments made in connection with another 


Vitiation of one plea by another. 
one defense cannot aid another defense unless ex- 
pressly referred to,?? so a separate plea which does 
not refer to another plea cannot be vitiated by mat- 


[§ 252] 4. Duplicity?°—a. In General. 
bad for duplicity when two or more more distinct 
matters are pleaded in the same plea, either one of 
which would be a valid answer to the declaration or 
It is a fault which may oceur either in 
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in previous defenses are not suffi- 


An in- 


As matters in 
A plea is 


complaint see supra §§ 176-179. 

26. U.S.—U.S. v. Larkin, 153 Fed. 
123,, 82. CCA. 247; Anonymous, 30 F. 
Cas. No. 18,224, Hempst. 215. 
ake —The Napoleon v. Etter, 6 Ark. 

Del.—Dixie Guano Co. v. Alpha 
Process Co., 28 Del. 277, 92 A 1013. 

Fla.—Florida East Coast R. Co. v. 
Peters, 72 Fla. 311, 73 S 151, AnnCas 
1918D 121. 

Ga.—Rounsaville v. Leonard Mfg. 
Co., 127 Ga. 735, 56 SH ree 

Til. —Louisville, ete., R. Co. v. Car- 
son, 169 Il]. 247, 48 NE 402; Burrass 
v. Hewitt, 4 Ill. 224; Calhoun v. 
Wright, 4 Ill. 74; Wann v. McGoon, 
3 Ill. 74; Merriweather v. Gregory, 3 
Ill. 50; Merriweather v. Smith, 3 Ill. 
30; Wade v. Grand Lodge B. L. T., 
247 Jll. A. 532; Zinser v. Chicago 
Sanitary Dist., 175 Ill. A. 9; Haley 
v. Supreme Ct. of Honor, 139 Ill. A. 
478; Royal Neighbors of America y. 
Sinon, 135 Ill. A. 599. See also Met- 
ropolitan Discount Co. v. Pitsch, 208 
It. A. 407. 

Ind.—Hand v. Taylor, 4 Ind. 409; 
Benner v. Plliott, 5 Blackf. 451; Port- 
er v. Brackenridge, 2 Blackf. 385. 

Iowa.—Donahue v. Prosser, 10 
Iowa 276. 

Ky.—Bryan v. Buford, 7 J. J. 
Hien 335; Bruce v. Mathers, 2 Bibb 

Me.—Scott v. Whipple, 6 Me. 425. 
A Ne alioogce abe v. Jellison, 22 Pick. 

Miss.—Clopton v. Spratt, 52 Miss. 
251; Taylor v. Davis, 38 Miss. 493. 


N. H.—Dudley v. Spaulding, 50 N. 
H. 437 
videre, 88 N..J. LL. 696, 92 A “3655 
Wheeler v. Essex County Public Road 
v. Ridsdale, 34 N. J. L. 428; 
over. v. Tindall, 20 N. J: L. 513; 
Y.—Connéelly v. Pierce, 7 Wend. 
129; Allegany County v. Van Campen, 
R. I.—McAleer v. Angell, 
688, 36 A 588. 
4: Sais 
Li 224: 
Tenn.—Trabue v. Higden, 4 Coldw. 
Vt.—Andover v. Mount Holly, 58 
Vt. 372, 4 A 143; Luce v. Hoisington, 
Va. Fitzgerald vy. Southern Farm 
Agency, 122 Va. 264, 94 SH 761; 
602, 59 SE 489; Guarantee Co. of 
North America v. Lynchburg First 
N. B.—Dibblee v. Fry, 35 N. B. 
109; Gilman v. Phelan, 18 N. B. 340; 
. 8 —Fairbanks vy. Union Mar. Ins. 
Ger PONS Secu (fabs 
P. 301; Kerby v. Grand River Nav. 
Coy, elI UNG. © "Bar s345— Upper 7Can= 
23; Smith v. Oates, 4 U. 
West v. Browns We. C. ‘Ou aek 


N. J.—Belvidere Water Co. v. Bel- 
Ba, 40 N. J: Lb. 2383-> Star™ Brick Co: 
RORY & Johnson, (Sup.) 29 A 419. 

3 Wend. 48. 
LOR ery 

s. C—Smart v. McDonell, 

620. 

55 Vt. 341; Culver v. Balch, 23 Vt. 618. 
Deatrick v. State L. Ins. Co., 107 Va. 
Nat. Bank, 95 Va. 480, 28 SE 909. 
Boyd v. McLauchlin, 3 N. B. 210. 

Ont.—Duffy v. Higgins, 4 U. C. C. 
ada Bank vy. Robinson, 6 U. C. 
cael Via Ubrwo Ua Ca @i~ BOS: 
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dilatory pleas or pleas in bar.?7 It has been held not 
necessary that each defense be legally sufficient,?*® 
although it has been asserted that duplicity does not 
exist where one of two matters is not well pleaded.?° 
But defendant may plead several facts in one plea 
if they together constitute one entire defense or sin- 


gle proposition or transaction.®° 


whether or not a plea is double, reference must be 
had to both the matter and the general frame and 


structure of the plea.*+ 


[§ 253] b. Matters Not within Rule. 
not rendered duplicitous by allegations of immaterial 


32 


matter®? nor matter of inducement,?*® nor surplus- 
So where one defense, by reason of its insuf- 
ficiency, may be treated as surplusage, it cannot ren- 
der the plea double,*® and where matters inappro- 
priate to the defense pleaded, but proper for some 
other defense, incidentally appear in a plea, they will 


age.34 


[a] In Alabama (1) the early 
eases followed the rule of the text 
and ,held pleas bad for duplicity. 
Garner v. Johnson, 22 Ala. 494; 
son v. Mounts, 12 Ala. 472: Cobb v. 
Miller, 9 Ala. 499; Cobb v. Force, 6 
Ala. 468; Callison v. Lemons, 2 Port. 
145. (2) After the adoption of the 
code it was held that duplicity is not 
an available defect. Moore v. Hein- 
eke, 119 Ala. 627, 24 S 374; Corpen- 
ing v. Worthington, 99 Ala. 541, 12 
S 426. (3) But the later cases indi- 
eate that while matters which to- 
gether constitute but a single de- 
fense may be united in a plea (J. B 
Colt Cos vi Price) 210 “Alay 189,978 
696; Sloss-Sheffield Steel, ete., Co. v. 
Sneith, 166 Ala. 437, 52 S 88), (4) a 
plea which unites several distinct de- 
fenses is bad for duplicity Berlin 
Mach. Works v. Ewart Lumber Co., 
184 Ala. 272, 63 S 567; Sloss-Shef- 
field Steel, ete., Co. v. Milbra, 173 
Ala. 658, 55 S 890). 

{b] In West Virginia it is held 
that the common-law objection of 
duplicity is abolished and several de- 
fenses may be set up in a single plea. 
Hunt v. Di Bacco, 69 W. Va. 449, 71 
SE 584; Poling v. Maddox, 41 W. 
Va. 779, 24 SH 999. 

Demurrer because of duplicity see 


infra § 487. 

Motion to strike double plea see in- 
fra § 1000. 

27. Guarantee Co. of North Amer- 
ica v. Lynchburg First Nat. Bank, 95 
Va. 480. 

28. Vaughan v. Everts, 40 Vt. 526. 

29. Thompson v. Oskamp, 19 Ind. 
399. 

30. U. S.—Miller v. Rickey, 123 
Fed. 604. 

Del.—Dixie Guano Co. v. Alpha 


Process Co., 28 Del. 277, 92 A 1013. 

Ti eos) Van, SACODS, Wola Dll d 645 
144 NE 349; Gemmill v. Smith, 274 
I). 87, 113 NE 27; Eddy v. Brady, 16 
Ill. 306. 

Ind.—Walley v. Wiley, 56 Ind. A. 
171, 104 NE 318. 

Me.—Potter v. Titcomb, 10 Me. 53. 

Md.—Hunner v. Stevenson, 122 Md. 
40, 89 A 418; Deford v. Hewlett, 49 
Md. 51; Stewardson v. White, 3 Harr. 
& M. 455. 

Miss.—Bingham v. Sessions, 14 
Miss. 13; Ellis v. Martin, 10 Miss. 187. 

Nebr.—Hovland v. Burrows, 38 
Nebr. 119, 56 NW 800. 

N. H.—Dyke v. Percival, 14 N. H. 
578; Adams v. Mack, 3 N. H. 493. 

N. J.—Harker vy. Brink, 24 N. J. L. 
333. 

N. Y.—Patcher v. Sprague, 2 Johns. 
462; Currie v. Henry, 2 Johns. 433. 

N. C.—State Bank v. Hinton, 12 N. 
(OP RCHe, 

Pa.—Philadelphia v. Wistar, 92 Pa. 
404; Brown v. Young, 1 Phila. 75. 

R. I.—McAleer v. Angell, 19 R. I. 
688, 36 A 588; Handy v. Waldron, 18 
R. I. 567, 29 A 143, 49 AmSR 794. 

S. C.—Beckley v. Moore, 12 S. C. L. 
464. 
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be deemed surplusage and will not render the plea 
bad for duplicity.*® And a plea is not double which 
in one paragraph sets up defenses to each of sev- 
eral causes of action in plaintiff’s complaint, if only 
one defense is pleaded to each one.** 
ant may plead several distinet and independent pleas 
to separate parts of a single count.*® 
rendered double by an express averment of facts. 
which would otherwise have been implied.?? 


So a defend- 


A plea is not. 


[§ 254] 5. Inconsistent Defenses+°—a. In General. 


A plea is 


Tenn.—Lookout Knitting Mills v. 
Reid, 147 Tenn. 399, 248 SW 306. 

Tex.—Adams v. Gary Lumber Co., 
54) Mex. “<Civei A. 477, 117 SW LOL: 

Vt.—Lee v. Follensby, 83 Vt. 35, 
74 A 327; Robinson vy. St. Johnsbury, 
Cte Re [Comes Oe Vite 12 95N6GmAgr ol 4 ko 
LRANS 1249, 12 AnnCas 1060; Torrey 
v. Field, 10 Vt. 353; Waddams v. 
Burnham, 1 Tyler 233. 

Va.—Deatrick v. State L. Ins. Co., 
LOTS Wate 6025, 5a SH 430r SS EReCeSe: ave 
Bates, 94 Va. 321, 26 SE 865; Gray- 
son v. Buchanan, 88 Va. 251,13 SE 457. 

N. B.—Ketchum y. Protection Ins. 
ConeG: Ne Bes 6: 

Sask.—Mah Po v. McCarthy, 5 Sask. 
L. 17, 18 WestLR 656. 

31. Vaughan v. Everts, 40 Vt. 526. 

32. Pooler v. Southwick, 126 Ill. A. 
264; Stewardson v. White, 3 Harr. & 
M. (Md.) 455. 

Sopa Erte aa generally see supra 


33. Ala.—State v. Webb, 110 Ala. 
214, 20 S 462. 

Mass.—Lord v. Tyler, 14 Pick. 156; 
Dunning v. Owen, 14 Mass. 157. 


N. J.—Bassini v. Brockner, 10 N. 
dip (leew lee, 

Vt.—Robinson y. St. Johnsbury, 
6tc., ie. Co. 2:80 Viti 1295 66, AL i8e4e 


9 LRANS 1249. 
Pr, Edw. Isl.—Haszard v. Charlotte- 
town Mut. Ins. Co., 1 Pr. Edw. Isl. 275. 
34. Ga.—Dalton v. Drake, 75 Ga. 


15. 
Ill.—Guest Piano Co. v. Ricker, 274 
Ill. 448, 118 NE 717. 
Ind.—Richmond, ete., Turnp. Co. v. 
Rife, 2 Ind. 316; Niles v. Porter, 6 
Blackf. 44. 
Ky.—Bruce v. Mathers, 2 Bibb 294. 
er er Sending v. Smith, 29 Me. 
Mass.—Lord v. Tyler, 14 Pick. 156. 
Surplusage generally see supra § 83. 
35. Guest Piano Co. v. Ricker, 274 
Til. 448, 118 NE 717; Lord vy. Tyler, 
14 Pick. (Mass.) 156. 
36. | Dalton v.. Drake,, 75 Ga. 115; 
Sturdivant v. Smith, 29 Me. 387. 


387. State v. Newlin, 69 Ind. 108. 

38. Kerr v. Force, 14 F. Cas. No. 
7130, 8 GCranech., C: Cry 85> Wieser. vik 
Welty, 18 Ind. A. 664, 47 NE 6389; 


Parker v. Parker, 17 Pick. (Mass.) 236. 

39. Ford v. Babcock, 4.N, Y. Super. 
518, 7 NYLegObs 270. 

40. Separate statement of defenses 
see supra § 249. 

Motion to compel election between 
defenses see infra § 1043. 

41. See supra § 248. 

42. Peters v. Ulmer, 74 Pa. 402 
(so stating). 

43. Ky.—Turner v. Ward, 201 Ky. 
295, 256 SW 389; Rooney v. Tierney, 
82 Ky. 253; Hayley v. Kiernan, 6 Ky. 
Op. 193. But see Gibson v. Grimms, 
9 Ky. Op. 477 (holding inconsistent 
defenses allowable when separately 
stated). 

Minn.—Steenerson v. Waterbury, 52 
Minn. 211, 53 NW 1146; Booth v. 


While the early application of the rules allowing the 
pleading of several defenses*! did not’ extend to per- 
mitting inconsistent defenses,*? and, although in some 
jurisdictions it has been broadly stated that incon- 
sistent defenses cannot be pleaded,** the rule now 
in most jurisdictions, sometimes by express per- 
mission of statutory provision to that effect,#* is 
that inconsistent defenses may be pleaded,*® pro- 


Sherwood, 12 Minn. 426; 
Gallup, 5 Minn. 119. 
Mo.—Munford v. Keet, 154 Mo. 36, 


Derby v. 


55 SW 271; Bell v. Campbell, 123 Mo. 
1, 25 SW 359, 45 AmSR 505; Led- 
better v. Ledbetter, 88 Mo. 60; Jones 


v. Sheppard, 145 Mo. A. 470, 122 SW 


764; People’s Bank v. Stewart, 136 
Mo. “A. 24, 117 9° SW "99; “Grier, v. 
Commn. Co. v. Dockstader, 47 Mo. A. 
42; Sheehan, ete, Transp. Co. v. 


Sims, 36 Mo. A. 224. 

Nebr.—F ord, ete., Lumber Co. v. H. 
IF’. Cady Lumber Co., 94 Nebr. 87, 142 
NW 300; Blodgett v. McMurtry, 39 
Nebr. 210, 57 NW 985. 

Or.—Gary Coast Agency v. Lawrey,,. 
101 Or. 623, 201 P 214; Duncan Lum- 
ber Co. v. Willapa Lumber Co., 93 Or. 
386, 182 P 172, 183 P 476. But see 
Hall -v. Austin,7 14) HES CasivNo. 15/9255 
Deady 104 (construing Oregon code 
to allow inconsistent defenses). 

Wash.—Hart-Parr Co. v. Keeth, 62 
Wash. 464, 114 P 169, AnnCas1912D 
243; Aldrich v. Inland Empire Tel.,. 
etc:,, Co., 62 Wash. 173, -113.5P4264 
See Tomkins vy. Paterson, 239 Fed. 
402 (Washington). 

{a] Test of “inconsistency” in 
these jurisdictions is the same as the 
test of inconsistency in those juris- 
dictions where the defenses to be in- 
consistent must be “contradictory” or 
ae See infra text and note 


44. See statutory provisions. 

[a] - In Louisiana (1) inconsistent 
or contradictory pleas alone are for- 
bidden (Citizens’ Bank y. Benachi, 38 
La. Ann. 376; Northern Bank v. 
Pointe Coupee Police Jury, 25 La. 
Ann. 185; Elmore y. Robinson, 18 La. 


Ann. 651; Vavasseur v. Bayou, 11 
Mart. 639; Nagel v. Mignot, 8 Mart. 
488. See also Andrews v. Hensler, 6 


Wall. (U. S.) 254, 18 L, ed. 737 [Lou- 
isiana rule]), (2) and defendant may 
be compelled to elect between them 
(Mullen vy. Kerlec, 2 La. A. (Orleans) 
340). (8) In an action on notes for 
the price of a locomotive, in which 
defendant filed an answer alleging 
breach of guarantee as to the weight 
of the locomotive and latent defects 
therein, a Supplemental or amended 
answer, so far as it merely amplified 
allegations of the original answer, is 
consistent therewith and improperly 
rejected. Southern Iron, ete., Co. v. 
Sete Gas Stave Co., 154 La. 109, 97 

[b] In Vermont it was formerly 
held that inconsistent defenses could 
not be pleaded (Bradley v. Blandin, 
92 Vt. 313, 104 A 11 [holding pleas in- 
consistent only when both could not 
be true]); but by Acts (1921) No. 
72 inconsistent defenses may be set 
up in the answer (Mt. Ida School v. 
Gilman, » 97E Vit. 881 S123 ALO Se 

45. U. S.—Noonan v. Bradley, 9 
Wall. 394, 19 L. ed. 757; Todd Pro- 
tectograph Co. v. New Era Mfg. Co., 
236 Fed. 768; Parsons v. Trow- 
bridge, 226 Fed. 15, 140 CCA 310,. 


Oa a a 
Tor later cases, developments and changes in the law see cumulative Annotations) same title, page and note number. 


re} 


§ 254] 


PLEADING 


[49 C.J.] 217 


vided in some,*® but not all,‘7 that the defenses are | not so inconsistent as to be absolutely contradic- 


AnnCas1917C 750; 
25, Bed: 380. 

Ala.—Sloss-Sheffield Steel, ete., Co. 
v. Brooks, 204 Ala. 674, 87 S 82; Fer- 
don v. Dickens, 161 Ala. 181, 49 ‘Ss 888; 
Ansley v. Piedmont Bank, 123 Ala. 
467, 21 S 59, 59 AmSR 122. 

Ariz. —Bache v. Bache. 262 Palit 

Ark.—Lincoln y. Wilamowicz, 7 


Hummel v. Moore, 


Ank, 378. 
Cal.—Starr v. Los Angeles R. Corp., 
187 Cal. 270, 201 P 599; Dibble v. 


Reliance L. Ins. Co. Lie Cal. 199, 149 
P 171, AnnCas1917B 34; In re Hellier, 


169 Cal. Rye See, 1008; Wall v. 
Mines, 130 Cal. 2%, 62°P: 386; Banta v. 
Siller, 121 Cal. 414, 53 P 935; Billings 


v. Drew, 52 Cal. 565; Buhne v. Cor- 
bett, 43 Cal. 264; Bell v. Brown, 22 
Cal: 671: Eppinger v. Kendrick, 5 
Cal. Unrep. Cas. 295,.44 P 234; Hoft- 
man y. Southern Pac, Co., 84 ‘Cal. A. 
337, 258 P 397; Costello v. Sharp, 65 
Cal.'A. 152, 223 P 567; Calexico Lum- 
ber Co. v. Emerson, 54 Cal. A. 239, 201 
P 612; Newark Trust Co. v. Kriebel, 
49 Call A. 614, 193 P 962; Clovis Fruit 
Co. v. California Wine Agsoc., 40 Cal. 
AeNGLase Lod 12a Shepherd- Teague 
Co. v. Hermann, 12 Calera ro lan nL Oxt 
P 622; Light v. ‘Stevens, 8 Cal. A. 74, 
103 P 361. 

Colo.—Hicks v. Cramer, 277 P 299; 
Wheelock v. Hondius, 74 Colo. 400, 
222 P.404; Denver Omnibus, etc., Co. 
v. Gast, 54 Colo. ae) VAP EZ ssh Rich- 
ards v. Stewart, 53 Colo. 205, 124 P 


740; Conrey v. Nichois, 35 Colo. 473, 
84 P 470; Hill v. Groesbeck, 29 Colo. 
Lows 67 Pp 167; Carlileiv. “Peo, ~2:7. 


Colo. 116, 59 Pp 48; Pike v. Sutton, 
21 Colo. 84, SIS 1084; Tucker v. Ed- 
wards, 7 Golo. 2093 P2332) (Peor ye: 
Lothrop, 3 Colo. 428; Empire Ranch, 
€te.j Co. v. Chapin,’ 22 Colo. A. 538, 


126 P 1107; Koll v. Bush, 6 Colo. A. 
294, 40 P 579; Duffield v. Denver, 
ete.) a2; Cor; 5 \Colos-A. 125; 636 P* 622. 


Fla.—Chavous v. Gornto, 89 Fla. 
12, 102 S 754; Watkins v. Emmerson, 
88 Fla. 86, 102 S 10. 

Ga.—Wheeler v. Salinger, 33 Ga. A. 
300, 125 SE 888; Cox v. Adams, 5 Ga. 
“A. 296, 63 S 60. 

Hawail—Scott v. Pilipo, 21 Hawaii 


Ida.—Harshbarger v. Eby, 28 Ida. 
153, 156 9P- 619, -Ann@asl917CG 753; 
Murphy v. Russell, 8 Ida. 138, 67 P 421. 

Ill.—Priest v. Dodsworth, 235 Ill. 


613, 85 NE 940, 14 AnnCas 340; 
Peirce’ v.- Sholtey, 190° Ill. A.’ 341; 
Miller v. Stanley, 186 Ill. A. 340; 


Hansell-Elcock Co. v. Frankfort Mar. 
Acc., etc., Ins. Co.,177 Ill. A. 500. See 
also Leisteko v. Smith, 190 Ill. A. 313. 

Ind.—Vail v. Jones, 31 Ind. 467; 
Wheeler vy. Robb, 1 Blackf. 330, 12 
AmD 245; Johnson v. Sherwood, 34 
Ind. A. 490, 73 NE 180. 

Towa.—Empire Trust Co, -v. Dye, 
205 Iowa 1271, 215 NW _ 636; Fair- 
ley v. Falcon, 204 Iowa 290, 214 NW 
538; Rice v. Friend Bros. Co., 179 
Iowa 355, 161 N. W. 310, 146 NW 748; 
Davidson Bros. Co. v. Smith, 143 Iowa 
124, 121 NW 503; Bruner v. Brother- 
hood American Yeomen, 136 Iowa 612, 
111 NW 977; Rudd v. Dewey, 121 
Iowa 454, 96 NW 973; Cole v. Laird, 
121 Iowa 146, 96 NW 744; Mallory 
Commn. Co. v. Elwood, 120 Iowa 632, 
95 NW 176; Burns v. Chicago, etc., 
Riv Co,, 5110 Iowa 385, 81. NW -794; 
Thorson, ete., Co. v. Baker, 107 Iowa 
49, 77 NW 510; Warshawky v. An- 
chor Mut. F. Ins. Co., 98 Iowa 221, 
67 NW 237; Grash v. Sater, 6 Iowa 301. 

Kan.—Fetzer v. Williams, 80 Kan. 
554, 103 P 79 (recognizing rule). 

Me.—Granite State Bank v. Otis, 53 
Me. 133; Gordon v. Peirce, 11 Me. 213. 

Mich.—Goldman_v. Great Lakes 
Fdy. Co., 230 Mich. 524, 203 NW 1038. 

Miss.—Lay v. Filmore, 75 Miss. 493, 
23 S. 184; Rowland v. Dalton, 36 Miss. 
702. 

Mont.—International Harvester Co. 
v. Merry, 60 Mont, 498, 199 P 704; 
Advance- Rumely Thresher Co. v. Ter- 
pening, 58 Mont. 507, 198 NW 752; 
O’Donnell v. Butte, 44 Mont. Oliks 119 
P 281; Potter v, Lohse, 31 Mont. le 
Gi, "419; Ball v. Gussenhovenh, 29 


Mont. 321, 74 P 871. 

Nev.—Nelson v. Smith, 42 Nev. 302, 
176 P 261, 178 P 625; Clarke v. Lyon 
County, 7 Nev. 75. 
eis H.—True v. Huntoon, 54 N. H. 


N. J.—Rossi y. Benedict, 98 N. J. L. 
81, 118 A 718; Shallcross v. West 
Jersey, CLC WENA OO. ,m ol Nee amet omer 
67 A’ 931. 

N. Y.—Societa Italiana di Benefi- 
cenza v. Sulzer, 138 N. Y. 468, 34 NE 
198; Goodwin v. Wertheimer, 99 N. 
Y. 149, 1 NE 404; Bruce v. Burr, 67 
N. Y. 237; Forsyth Leasing Co., Inc. 
v. Sacks, 225 App. Div. 440, 233 NYS 
395; Schlesinger v. Wise, 106 App. 
Div. 587, 94 NYS 718; Schlesinger v. 
McDonald, 106 App. Div. 570, 94 NYS 
721; Wendling v. Pierce, 27 App. Div. 
517, 50 NYS 509; MacColl v. Amer- 
ican Union L. Ins. Co., 89 Hun 490, 
35 NYS 364; Mott v. Burnett, 2D: 
Smith 50; Zalkin v. Sunshine Sales 
Corp:,-133 Misc. 404, 281 NYS 568; 
Gray Lith. Co. v. American Watch- 
man’s Time Detector Co., 44 Misc. 
206, 88 NYS 857; Seeman v. Bandler, 
25 Misc. 328, 54 NYS 564 [aff 26 Misc. 
372, 56 NYS 210]; Johnston v. Simp- 
son-Crawford Co., 115 NYS 141, 1 
ES eS 253. 

| C—Higeht v:. Harris, 138. N.C: 
328 "124 SE 623; Dixon y. Green, 178 
NE. 205, 100 ‘SE 262; Williams v. 
Hutton, etc., Co., 164 N. C. 216, 80 SH 
257; Upton v. South Carolina, etc., 
R. Co; 128 N.C. 173,38 SE 736; .Me- 
Lamb v. McPhail, 126 N. CG. 218, 35 
SE 426; Threadgill v. Anson County, 
116e IN] (C616, 21 Sh 425, Réed\ wv. 
Eee: as IN.) ©) 462: 

Schafer, 50 N. 


D.—Grewer v. 
1Dy Sey 197 NW 596; Watkins Med- 
ING ADS aes) 


ical Co, v. Payne, 47 
NW 968. 

Okl.—Thompson vy. Rhyner, 86 Okl. 
146, 206 P 609; Rosebaugh vy. Jacobs, 
83 Okl. 211, 201 P 245; Garfield Oil 
Co... Vv. Champlin, 787 Ok), 291; 189 P 
514; Bilby v. Owen, 74 Okl. 158, 181 
P 724; Emerson-Brantingham Impl. 
Co. v. Ware, 71 Okl. 19, 174 P 1066; 
Metcalf v. Glaze, 70 Okl.' $37, 173 P 
446; Covington v. Fisher, 22 Okl. 207, 
SW TPT G bt 

Pa.—Peters v. Ulmer, 74 Pa. 402; 
Yocum v. Morice, 4 Phila. 106. 

Philippine.—Castle v. Go-Juno, 7 
Philippine 144. 

Ss. C—Southern Cotton Oil Co. v. 
134 SE 508; 


Pe 136 S. C. 453, 
54.8. C 


Millan v. Southern R. Co., 
485, 32 SH 539. 

S. D.—Westphal v. Nelson, 25 S. D. 
100, 125 NW 640; Green v. Hughitt 
School Tp., 5 S. D. 452, 59 NW 224; 
Lawrence v. Peck, 3 S. D. 645, 54 NW 
808; Stebbins v. Lardner, 2 8. D, 127, 
48 NW 847. 

Tenn.—Shelby County v. Bickford, 
102 Tenn. 395, 52 SW 772. 

Tex.—St. Louis, ete. R. Co. v. 
Whitley, 77 Tex. 126, 183 SW _ 853; 
Young v. Kuhn, 71 Tex. 645, 9 SW 
860; Welden v. Texas Continental 
Meat Co., 65 Tex. 487; Duncan v. Ma- 
gette, 25 Tex. 245; Fowler v. Daven- 
port, 21 Tex. 626; Illinois Bankers’ 
Life Assoc. v. Floyd, (Commn. A.) 
222 SW 967 [rev (Civ. A.) 192 SW 
607]; Mayes v. American Nat. Ins, 
Co., (Civ. A.) 16 SW(2d) 333; Town- 
send vy. South Plains Monument Co., 
(Civ. A.) 257 SW 648; People’s Guar- 
anty State Bank v. Hill, (Civ. A.) 256 


SW 683; Boone v. Moore, (Civ. A.) 246. 


SW 685; Buckholts State Bank v. 
Thallman, (Civ. A.) 196 SW _ 687: 
Galveston, etce., R. Co. v. Galveston, 
(Civ. A.) 186 SW 368; Sanford v. 
Cobe, (Civ. A.) 172 SW 584; Postal 
Tel. Cable Co. v. Harriss, 56 Tex. Civ. 
A 10556 L2InSW 3b 8¢= 12:2) SSW) 89. : 
Sterling v. De Laune, 47 Tex. Civ. A. 
470, 105 SW 1169; Wildey Lodge No. 


ZINE wOwO Re Uv sPatis,  ACivs A.) 81 
SW 99; International, etc., R. Co. v. 
Kentle, 2 Tex. A. Civ. Cas. § 303. 


Va.—Norfolk Hosiery, etc., Mills 
v. ANtna Hosiery Co., 124 Va. 221, 98 
SE 438. 

W. Va.—Nadenbousch y. Sharer, 2 
W. Va. 285. 


Wis.—Kerslake v. McInnis, 113 Wis. 
659, 89 NW 895; South Milwaukee 
Boulevard Heights Co. v. Harte, 95 
Wis. 592, 70 NW 821. 

Wyo.—Lake Shore, etc., R. Co. v. 
Warren, 3 Wyo. 134, 6 P 724. 

Eng.—Hawkesley v. Bradshaw, 5 
Q. B. D. 302; Berdan v. Greenwood, 3 
Ex, D.' 251;  Triebnerr v. Duerr, 1 
Bing. N. Cas. 266, 27 ECL 634, 131 
Reprint 1119; Wilkinson v. Small, 3 
Dowlt Ps |G: 564; Chitty v.. Hume, 13 
East 255, 104 Reprint 368; Wilson 
v. Ames, 5 Taunt, 340, 1 HCL 180, 128 
Reprint 720; Jenkins v. Hdwards, 5 
TINA Ole 101 Reprint 55. 

Ont. —Duryea v. Kaufman, 21 Ont. 
L. 161, 16 OntWR 57 

Que.—Crevier v. Evans, 20 Que. 


Super. 179; Tarut v. Gabard, 21 Que. 
Pre cos 4 
“One plea, though contradictory 


in terms, cannot be used to destroy 
another.” Lancaster v. Hunter, (Tex. 
Civ. A.) 217 SW 765. 

[a] Rule applied.—(1) A defend- 
ant may stand on its defenses that 
a contract was ultra vires and that 
it was invalid because not author- 
ized, and for its protection, in the 
event those defenses are not sus- 
tained, it may also plead a defense 
predicated on breaches of any con- 
tract plaintiff might establish. De 
Witt v. New York Herald Co., 196 
App. Div. 417, 188 NYS 112. (2) De- 
fendant does not waive his right to 
plead the statute of fraud by also 
pleading recoupment for breach of 
a contract sought to be enforced by 
plaintiff. Cook y. Parsons, 143 Ga. 
127, 84 SE 559. 

{b] In a broker’s action for com- 
mission, defendant could plead a 
fraudulent conspiracy between plain- 
tiff and the alleged purchaser in 
drawing on the contract by purchase 
in a form other than that authorized, 
and also alleged mutual mistake in 
this regard. Freeman v. Wooten, 
(Tex. Civ. A.) 234 SW 415. 

[c] One sued on a guaranty can 
show that it was procured by fraud 
and as a separate defense that no 
liability had arisen under it. Amer- 
ican Nat. Bank v. Donnellan, 170 Cal. 
9, 148 P 188, AnnCasi1917C 744. 

{d] Due order of pleading must be 
followed in filing inconsistent pleas. 
Galveston, ete., R. Co. v. Galveston, 
(Tex. Civ. A.) 186 SW 368. 

46. Cal.—Redemeyer v. Cunning- 
ham, 61 Cal. A. 423, 215 RP 83. 

Ida. Harshbarger v. Eby, 28 Ida. 
F538 ed 0 Paeol oe Ann Casto ii Casio 
Murphy Vv. Russell, 8 da. 133, 26%r es 


Iowa.—Fairley v. Falcon, 204 Iowa 
290, 214 NW 538; Seymour v. Chi- 
cago, ete. .R. Co., 181 Iowa 218, 164 
NW 352; Crawford v. Nolan, 70 Iowa 
97,.30 NW 382. 

Kan.—Fetzer v. Williams, 80 Kan. 
bots 03679: 

Mich.—Weber: v. Hall, 231 Mich. 
493, 204 NW 153. 

Mont.—International Harvester Co. 
v. Merry, 60 Mont. 498, 199 P 704; 
Advance-Rumely Thresher Co. v. Ter- 
pening, 58 Mont. 507, 193 P 752; Dan- 
iel v. Moncure, 58 Mont. 193, 190 P 
983; O’Donnell v. Butte, 44 Mont. 97, 
119 P 281; Johnson v. Butte, ete., 
Copper Co., ag Mont. 158, 108 P 1057, 
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Nev.—Hunt v. Johnston, 266 P 916 
[cit Cyc]; Nelson v. Smith, 42 Nev. 
302, 176, P 261, 278 Pi 62bsr Clarke y. 
Lyon County, 7 Nev. 75. 

N. Y.—Hollenbeck Vv. Clow, 9 
HowPr 289. 

S. D.—Centerville Bank v. Larson, 
47 S. D. 374, 377, 199 NW 46 [quot 
Cyc]. 

Wis.—Gerbig v. Bell, 143 Wis. 157, 
L2G, NIWOT Jen ble Clark Co. v. Rice, 
eae Wis. 451, 106 NW 281, 7 AnnCas 

Wyo.—Wyoming Constr., ete., Co. 
v. Buffalo Lumber Co., 25 Wyo. 158, 
LG 6) Reso. 

Pa Soa aca tb generally see supra § 
47. 


See supra text and note 46. 


218 [49 C.J.] 


tory and repugnant. 


Requirement of verification does 


[a] Defenses may even be contra- 
dictory in'some jurisdictions. Chav- 
ous v. Gornto, 89 Fla. 12, 102 S 754; 
Watkins v. Emmerson, 88 Fla. 86, 102 
S 10; Mendel v. Miller, 134 Ga. 610, 
68 SE 430; Myers v. Woodson, 33 Ga. 
A. 748, 127 SE 888; Wheeler v. Sa- 
linger, 33 Ga. A.. 300, 125 SE 888; 
Kerr Glass Mfg. Co. v. Americus 
Grocery Co., 13 Ga. A. 512, 79 SE 381; 
White Sewing Mach. Co. v. Horkan, 
7 Ga. A. 283, 66 SE 811; Chicago, etc., 
R. Co. v. Barker, 169 Ind. 670, 83 NE 
369, 17 LRANS 542, 14 AnnCas 375 
(dictum); Southern Cotton Oil Co. v. 
Bryant, 136 S. C., 453, 134 SE 508. 

[b] Estoppel to assert.—While de- 
fendant may file contradictory pleas, 
his defenses may be so related to one 
another that a finding in favor of one 
of them will estop him from further 
asserting the others. Southland Knit- 
ting Mills v. Tennille Yarn Mills, 4 
Ga. A. 753, 62 SE 532. 

48. Cleaves v. Yeskel, 104 N. J. L. 
497, 141 A 814. 

49. Rossi v. Benedict, 98 N. J. L. 
Si, Ise AY T1383” Parks v:- McClellan} 
£4 NN] JJ 5525 Gully v.) exeter,5 
Bing. 42, 15 BCL 461, 130 Reprint 
975; Chitty v.-~Hume, 13 Fast’ 255, 
104 Reprint 368. And see Pleading 
Several Matters, 3 Bing. 635, 11 ECL 
310, 130 Reprint 659 (requiring af- 
fidavit that pleas were necessary to 
the justice of the cause). 

50. Banta v. Siller, 121 Cal. 414, 
Beak 935; Buhne v. Corbett, 43 Cal. 

64. 

51. Phcenix Ins. Co. v. Carnahan, 
63 Oh. St. 258, 58 NE 805; Pavey v. 
Pavey, 30 Oh. St. 600; Citizens’ Bank 
v. Closson, 29 Oh. St. 78; Burnham 
v. Call, 2 Utah 433; Wyoming Constr., 
ete., Co. v. Buffalo Lumber Co., 25 
Wyo. 58,6466) Po 391, 

{a] Uncertainty as to proper de- 
fense.— When, from the nature of the 
case, it is rendered uncertain which 
of two grounds of defense is the 
true and proper one, it is competent 
for defendant, in his answer, to set 
them both up, provided they will ad- 
mit of being stated in such form that 
the answer can be sworn to without 
falsehood, and in good faith. Citi- 
zens’ Bank v. Closson, 29 Oh. St. 78. 


52. See cases supra note 43. 
53. See supra text and note 46. 
54. Kan.—De Lissa v. Fuller Coal, 


éetc., Co., 59 Kan. 319, 52 P 886. 

Ky.—Turner v. Ward, 201 Ky. 295, 
256 SW 389; Smith v. Doherty, 109 
Ky. 616, 60 SW 380, 22 KyL 1238; 
Robinson v. Hill, 66 SW 623, 23 KyL 
2095. 

Minn.—Rees v. Storms, 101 Minn. 
381, 112 NW 419; Steenerson 
v. Waterbury, 52 Minn. 211, 53 NW 
1146; Backdahl v. Grand Lodge A. O. 
U. W., 46 Minn. 61, 48 NW 454; Gam- 
mon v. Ganfield, 43 Minn. 368, 44 NW 
125; Roblee v. Secrest, 28 Minn. 43, 
8 NW 904. 

Mo.—Cohn v. Lehman, 93 Mo. 574, 
6 SW 267; Nelson vy. Brodhack, 44 
Mo. 596, 100 AmD 328; Ledbetter v. 
Ledbetter, 88 Mo. 60; Long v. Long, 
167 Mo. A. 79,° 150 SWo1185; Cox v. 
Bishop, 55 Mo. A. 135; Grier Commn. 
Co. v. Dockstader, 47 Mo. A. 42; Mc- 
Cormick v. Kaye, 41 Mo. A. 2638; 
Keane v. Kyne, 2 Mo. A. 317 [aff 66 
Mo. 216]. 


Nebr.—Schellpeper vy. Sporn, 112 
Nebr. 192, 198 NW 1012; Rawitzer 
v. Mutual Ben. Health, etc., Assoc., 
101 Nebr. 219, 162 NW 687; Maier 
v. Romatzki, 95 Nebr. 76, 144 NW 
1036; Ford, etc., Lumber Co. v. H. F. 
Cady Lumber Co., 94 Nebr. 87, 142 


The right to plead inconsistent 
defenses does not, it has been said, extend to taking 
inconsistent positions as to the same matter;+8 and 
the right has been held to be subject to the imitation 
that the inconsistent defenses shall not be intended 
to hinder, delay, or embarrass a fair trial.*® 


PLEADING 


not prevent the 


NW 300; Hilmer v. Western Travel- 
ers’ Acc. Assoc., 86 Nebr. 285, 125 NW 
535, 27 LRANS 319; Western Travel- 
ers’ Acc. Assoc. v. Tomson, 72 Nebr. 
661, 101 NW 341, 103 NW 695, 105 NW 
293; Oakes v. Ziemer, 61 Nebr. 6, 
84 NW 409; Cate v. Hutchinson, 58 
Nebr. 232; 78 NW 500; Columbia Nat. 
Bank v. German Nat. Bank, 56 Nebr. 
803, 77 NW 346; Home F. Ins. Co. v. 
Decker, 55 Nebr. 346, 75 NW _ 841; 
People’s Nat. Bank v. Geisthardt, 55 
Nebr. 232, 75 NW 582; Blodgett v. 
MeMurtry, 39 Nebr. 210, 57 NW_ 985. 

N. C.—Gregg v. Wilmington, 155 N. 
C..18, 70 SE 1070. ¢ 

Or.—Susznik v. Alger Logging Co., 
76-Or, 189, 147 P 922, AnnCasl917C€ 
700; Peters v. Queen City Ins. Co., 
63 Or. 382, 126 P 1005; Fleishman v. 
Meyer, 46 Or. 267, 80 P 209; Randall 
Vv. Simmons,’ '402(Or-57554) 46%" Ie 5 P38); 
Veasey v. Humphreys, 27 Or. 515, 41 
P 8; Snodgrass v. Andross, 19 Or. 
206, 28 969: 

S. D.—Lawrence v. Peck, 3 S. D. 
645, 54 NW 808. 

Vt.—McKinstry v. Collins, 74 Vt. 
147, 52 A 438. 

Wash.—Southern Alaska Canning 
Co. v. Smith, 113 Wash. 400, 194 P 
883; Lord v. Wapato Irr. Co., 81 
Wash. 561, 84 Wash. 696, 142 P 1172, 
152 P 329; Cooper v. Farmers, ete., 
Bank, 68 Wash. 310, 123 P 465; Bow- 
ers v. Good, 52 Wash. 384, 100 P 848; 
Irwin v. Buffalo Pitts Co., 39 Wash. 
346, 87 P 849; Irwin v. Holbrook, 32 
Wash. 349, 73 P 360; Lord v. Horr, 
30 Wash. 477, 71 P 28; Lamberton v. 
Shannon, 13 Wash. 404, 43 P 336; 
Allen v. Olympia Light, etc., Co., 13 
Wash. 307, 43 P 55; Seattle Nat. Bank 
v. Carter, 13 Wash. 281, 43 P 331, 48 
LRA 177. See Tomkins v. Paterson, 
239 Fed. 402 (Washington). 

[a] Defenses held inconsistent.— 
(1) Accidental shooting, and shooting 
in self-defense. Hollingsworth v. 
Warnock, 112 Ky. 96, 65 SW 163, 23 


Kyl 1395. (2) False representa- 
tions avoiding the contract, and 
breach of warranty. Stoutzenberger 


v. Lamb, (Mo. A.) 190 SW 968. (3) 
Plea of tender, and plea of alien 
enemy. Shombeck v. De la Cour, 10 
East 326, 103 Reprint 799. (4) Plea 
that the stamp was’ improperly 
omitted from a.banker’s check, and 
plea admitting execution. Jenkins 
v. Creech, 5 Dowl. P. C. 293. (5) 
Repudiation of a renewal note on the 
ground that its amount was raised, 
and that the first note was paid by 
the proceeds of a transfer of the sec- 
ond. Murtaugh v. Colligan, 28 Ill. 
A. 433. (6) That action is premature, 
and that plaintiff’s right of action is 
prescribed. Harrower v. Forbes, 11 
Que, JPRS PIDs. (7) That defendant 
had acquired title by prescription, and 
that the land was part of the high- 
way. Redemeyer v. Cunningham, 61 
Cal. A. 423, 215 P 83. (8) That vendee 
bought on consignment, and that he 
was an agent with the right to col- 
lect, and a third defense that the 
sale was unconditional. Pelton Water 
Wheel Co. v. Oregon Iron Co., 87 Or. 
248, 170 P 317. (9) Where the maker 
of a note asserts lack or worthless- 
ness of consideration, he cannot at 
the same time assert value, worth, 
and validity of the consideration. 
Gowen First State Bank v. Miller, 
113 OK 49)" 246 “Paes 

{b] Defenses held not inconsist- 
ent.—(1) Acceptance of contract sub- 
ject to an investigation as to pur- 
chaser’s financial condition, and that 
contract was accepted in reliance on 


y ie 


[§ 254 


filing of inconsistent defenses,®° so Jong as they may 
be verified without false swearing.®+ 

The test of inconsistency inhibited, whether merely 
an inconsisteney°? or an inconsistency that is contra- 
dictory or repugnant,°? is whether the proof of one 
necessarily disproves the other.*4 


It is no test that 


purchaser’s express statement that 
it was solvent whereas it was then 


insolvent. Weber v. Hall, 231 Mich. 
493, 204 NW 153. (2) Adverse pos- 
session, and prior appropriation. 


Hough v. Porter, 51 Or. 318, 95 P 732, 
98 P 1088, 102 P 728. (3) Assertion 
of title under a certain conveyance, 
that no title or possession was trans-: 
ferred by the conveyance through 
which plaintiff claimed, and that the 
action had therefore become barred 
by the statute of limitations. Sturgis: 
v. Slocum, 140 Iowa 25, 116 NW 128. 
(4) Bona fides on part of the pur- 
chaser, and want of title in the gran- 
tor of the deed. Widmann vy. Olinger, 
154 Minn. 208, 191 NW _ 588. (5): 
Breach of warranty, and failure of 
consideration. Broderick v. Andrews,, 
135 * Mo.) Aw 57, 2250S Wr ebi9. (6) 
Breach of warranty, and fraud. Min- 
neapolis Threshing Mach. Co. v. Pe- 
ters, 112 Minn. 429, 128 NW 578. (7) 
Breach of warranty, and settlement. 
Robinson y. Hill, 66 SW 623, 23 Kyl 
2095. (8) Claims as riparian own- 
ers, and by adverse user. Davis v. 
Chamberlain, 51 Or. 304, 98 P 154. 
(9) Conditional delivery, and want 
or failure of consideration. Christy 
v. Hammitt, 76 Colo. 579, 233 P 831, 
(10) Defenses under the Workmen’s 
Compensation Act, and of negligence 
of plaintiff. Susznik v. Alger Logging 
COR MiG Or. 189, 147 c4 P 922, 
AnnCas1917C 700. (11) Discharge of 
sureties by extension of time of pay- 
ment, and refusal to renew note unless 
part payment was made thereon or 
additional surety secured. Davis v. 
Clarkson Bank, 144 Ky. 417, 138 SW 
246. (12) Extension of time, and pay- 


ment. Osborne vy. Waller, 73 Minn 
52, 75 NW 732 .(where the court 
said: “The time of payment may 


have been extended, and the notes 
paid after they became due’). (13) 
Failure of consideration and pay- 
ment. Phillips v. W. T. Adams Mach. 
Co., 52 La. Ann. 442, 27 S 65. (14) 
Failure to furnish proofs of loss, and 
that plaintiff caused the premises to 
be burned. Home F. Ins. Co. v. Deck- 
er, 55 Nebr. 346, 75 NW 841. (15) 
Failure to obtain possession of prem- 
ises, and eviction from part thereof. 
Scott v. Pilipo, 21 Hawaii 766. (16) 
Fraud, and breach of warranty. Gary 
Coast Agency v. Lawrey, 101 Or. 
623, 201 P 214. (17) Fraudulent pro- 
curation of the note in suit, and an 
agreement between plaintiff and de- 
fendant: that the latter should not be 
concluded by the note, but that he 
might afterward show that it did not 
correctly represent the amount due 
by him. Gates v. Dundon, 18 NYS 
149, 42 NYSt 660. (18) Invalid loca- 
tion notice, and failure to perform as- 
sessment work. Law v. Fowler, 45 
Ida. 1, 261 P 667. (19) Nondelivery 
of a note and lack of consideration, 
and note was void as incident of un- 
lawful:transactions in which maker 
and payee were intentional partici- 
pants. Schellpeper v. Sporn, 112 Nebr. 
192, 198 NW 1012. (20) Nonexistence 
of partnership, and failure of con- 
sideration and breach of warranty. 
St. Paul Mach. Mfg. Co. v. Bruce, 54 
Mont. 549, 172 P 330. (21) Nontenure,. 
nothing in arrear, and infancy. Wil- 
son v. Ames, 5 Taunt. 340, 1 ECL 180, 
128 Reprint 720. (22) Part payment, 
and prescription. Elmore y. Robin- 
son, 18 La. Ann. 651. (23) Payment, 
and payment in a particular manner. 
Richards v. Stewart, 53 Colo. 205, 
124 P 740. (24) Payment, and plea 
that services were rendered gratui- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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if one is proved the other is unnecessary.®> It is for 
the court to determine whether different defenses are 


inconsistent. ®® 


Alternative contradictory pleas may be filed in 


some jurisdictions.*7 


[§ 255] b. Denials and Affirmative Defenses—(1) 
Under the rules allowing the pleading 
of separate defenses®® and subject to the require- 
ment of separate statement,°® denials and affirmative 


In General. 


tously. Ledoux v. City Bank, etc., 
Co., 8 La. A. (Orleans) 20. (25) Pay- 
ment, and plea that check was given 
for illegal consideration. Russo v. 
Russo, 5 La. A. 566 (26) Payment, 
and the statute of limitations. Loon- 
ey v. Levy, 35 La. Ann. 1012; Colley 
v. Latourette, 7 La. Ann. 222; Con- 
way v. Wharton, 13 Minn. 158. (27) 
Payment, and want of consideration. 
Myles v. Miller, 4 Mart. N. S. (La.) 
492. (28) Payment, and want of 
legal citation. Baker v. Jewell, 1 La. 

(Orleans) 246 (judgment). (29) 
Specific denial that defendant had on 
hand the sum mentioned in the com- 
plaint, and a general denial of the 
allegation that it had not applied any 
part of such amount to the payment 
of prior indebtedness of the county. 
Pauly Jail Bldg., ete., Co. v. Jeffer- 
son County, 160 Fed. 866, 88 CCA 
48. (30) Statute of limitations to 
an action for a balance struck be- 
tween partners, and a claim of a bal- 
ance due on the same account. Auld 
Ve Buteher, 2 Kant! 135, ~¢31) Sur- 
render of premises leased by one act- 
ing as guardian, and denial of au- 
thority to lease. White v. White Co., 
4 Alaska 317, 326 cit. Cyc]. €32) 
That death of insured was caused 
by suicide, and that it was caused by 
beneficiary. McAlpine v. New York 
Fidelity, etc., Co., 134 Minn. 102, 158 
NW 967. (33) That the deed ex- 
pressed the contract, and that there 
was a mutual mistake entitling de- 
fendant to rescind. Lord v. Horr, 30 
Wash. 477, 71 P 23 (in suit for ref- 
ormation). (34) That defendant re- 
tained grain under his lien for thresh- 
ing “all of plaintiff’s share of said 
oats and barley,’ and that defendant 
delivered to plaintiff the balance of 
her share of the grain upon condition 
that defendant had a lien upon the 
amount shipped, to which plaintiff 
consented. Gordon v. Freeman, 112 
Minn. 482, 485, 128 NW 834, 1118. 
(35) That indorsement was for ac- 
commodation, that it was procured 
by misrepresentations, and that the 
payee promised but failed to secure 
additional security. St. Louis Union 
Trust Co. v. Laughlin, (Mo.) 254 SW 
$44. (36) That insured’s membership 
had been canceled for his failure to 
pay his dues, and that plaintiff had 
failed to make proof of death. Boren 
vy. Brotherhood of Railroad Trainmen, 
145 Mo. A. 136, 129 SW 491° (37) 
That the land trespassed on did not 
belong to plaintiff, and that defend- 
ant did not aid in the trespass. Ger- 
big v. Bell, 143 Wis. 157, 126 NW 871. 
(38) That notes sued on were to be 
canceled upon death of grantor, and 
that the grantor in his lifetime made 
a gift of them to defendants. Turner 
v. Ward, 201 Ky. 295, 256 SW 389. 
(39) That plaintiff failed to insure the 
cotton as agreed, and that it failed 
to sell it and apply the proceeds on 
the debt when directed by defendant. 
People’s Bank v. Mendenhall, 154 Ark, 
282, 243 SW 805. (40) That provision 
binding seller to sell at certain prices 
was omitted by mutual mistake, and 
that contract, properly construed as 
it stood, required sale at such price. 
Fischer v. Hobbs Wall Paper Co., 177 
App. Div. 653, 164 NYS 623. (41) 
Title by purchase, and also right to 
possession from having paid encum- 


brances on the property. New_v. 
Smith, 945. Kan.,” 6,145 4 7R. 380; 
LRA1915F 771, AnnCasi917B_ 362. 


(42) Two different breaches of war- 
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defenses may be pleaded together.°° 
dictions, however, denials and affirmative defenses 
will be allowed to be filed together only when they 
are not inconsistent, that is, so contradictory that one 
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In some juris- 


of them must necessarily be false,°! but others allow 


ranty. Gammon vy. Ganfield, 42 Minn. 
368, 44 NW 125. (48) Two wholly un- 
related affirmative defenses. Horton 
v. Driskell, 13 Wyo. 66, 77 P 354. 
(44) Usury, extension of time, and 
payment. Shed v. Augustine, 14 Kan. 
282. (45) Want of consideration, and 
failure of consideration. Sere v. Dar- 
by, 118 La. 619, 43 S 255. (46) Want 
of consideration, and payment. Roche 
v. Union Trust Co., (Ind. A.) 52 NE 
612. (47) Want of “consideration and 
payment, or compromise of note. 
Spradling v. Coyzens, 5 Ky. Op. 282. 

55. Law v. Fowler, 45 Ida. 1, 261 
P 667; Rees v. Storms, 101 Minn. 381, 
112 NW 419; Backdahl v. Grand 
Lodge A. O. U. W., 46 Minn. 61, 48 
NW 454; Gammon vy. Ganfield, 42 
Minn. 368, 44 NW 125. 

56. Cooper v. Farmers’, etc., Bank, 
68 Wash. 310, 123 P 465. 

'57. Gustafson v. American Land 
Co., (Tex. Civ. A.) 234 SW 244 [aff 
(Com. A.) 249 SW 189]; Taylor Mill- 
ing Co. v. American Bag Co., (Tex. 
Civ. A.) 230 SW 782. 

fa] Rule applied.—The vendee’s 
two remedies of rescission and re- 
covery of purchase money and for 


improvements, and specific perform-. 


ance and recovery of damages, may be 
both pleaded, one as the alternative 
of the other. Gustafson v. American 
Land Co., (Tex. Civ. A.) 234 SW 244 
[aff (Commn. A.) 249 SW 189]. 

58. See supra § 248. 


59. See supra § 249. 
60. U. S.—Stratton’s Independ- 
ence, Ltd. v. Dines, 135 Fed. 449, 68 


CCA- 161 (Leertiorari .den..197.Ux S. 

623, 25 SCt 800, 49 L. ed. 911]; Cot- 

ee Vv. Stimson, 18 Fed. 689, 9 Sawy. 
Ariz.—Bache v. Bache, .262 P 11. 
Fla.—Florida East Coast R. Co. v. 


Peterswaal2-~ Bla.) lass U3..u Sen Lou, 
AnnCas1918D 121. 

Ind.—Fudge v. Marquell, 164 Ind. 
447, 72 NE 565, 73 NE 895; Weston 
v. Lumley, 33 Ind. 486. 

Iowa.—Rudd v. Dewey, 121 Iowa 


454, 96 NW 973. 

Kan.—Waugh vy. Gertine, 115 Kan. 
102, 222 P (75. 

Mo.—Excelsior Steel Furnace Co. v. 
Smith, (A.) 17 SW (2d) 378; Finley 
v. Williamson, 202 Mo. A. 276, 215 SW 
743; Mitchell v. St. Louis Smelting, 
etc., Co.; 202 Mo. A. 251, 215 SW 506; 
Thurston v. Kansas City Terminal 
R..Co., (A.) 168 SW 236. 

Nebr.—Ford, etc., Lumber Co. v. 
H. F. Cady Lumber Co., 94 Nebr. 87, 
142 NW 300. 

N. J.—Shalleross v. West Jersey, 
6te., Rs CO, e TOWN. oJ. E895, 1670 A 

Wise, 106 


931. 

N. Y.—Schlesinger  v. 

App. Div. 587, 94 NYS 721; Woods v. 
Reiss, 78 Hun 78, 29 NYS 263; Tay- 
lor v. Richards, 22 N. Y. Super 679; 
Isaacs v. Moll, 77 Misc. 180, 136 NYS 
69; Burley v. German American Bank, 
5 NYCivProc 172; Hollenbeck v. Clow, 
9 HowPr 289. 

N. C.—Reed v. Reed, 93 N. C. 462. 

Tex.—Beirne v. Kelsey, 21 Tex. 190; 
Hillebrant v. Booth, 7 Tex. 499. 

Wash.—Bluett v. Wilce, 43 Wash. 
492, 86 P 853. 

[a] Order of pleading.—The gen- 
eral denial is not waived because 
pleaded after a plea of limitations. 
Sterling v. De Laune, 47 Tex. Civ. A. 
470, 105 SW 1169. 

In Quebec (1) under Code 
art. 202, a general denial of 
all the allegations of the declaration 


them to be contradictory.°? 
seeming and logical inconsistency which arises mere- 
ly from a denial and a plea in confession and avoid- 
ance, such defenses are not held to be inconsistent.°? 


‘Wash. 35, 110 P 677, 835 LRANS 148; 


Where there is only a 


excludes any other defense. Chapleau 
v. St. Louis, 20 Que. Super. 238; Mc- 
Leod v. Montreal St. R. Coy 20) Que: 
Super, 8; Rutherford v. Macy, 4 Que. 
Pr. 326; Brulotte v. Giard, 2 Que. Pr. 
450; Gagné v. Charpentier, 2 Que. Pr. 
45. (2) A special denial of all the al- 
legations of a declaration amounts 
to a general denial within this rule. 
Mallette v. Aubrain, 7 Que. Pr. 390; 
Dansereau v. Latreille, 6 Que. Pr. 
464; Denault v. Coulson, 2 Que. Pr. 
68; Laprairie Pressed Brick, etc., Co. 
v. Picard, 2 Que. Pr. 44. Contra Beau- 
lac v. Lupien, 21 Que. Super. 216. (3) 
Denial of some, but not of all, the 
allegations of the declaration does 
not exclude any other defense. Vac- 
hon v. Rochette, 25 Que. Super. 242; 
Palliser v. Duff, 5 Que. Pr. 7; Mol- 
leur v. Marchand, 2 Que. Pr. 405. (4) 
In certain cases a denial in the nature 
of a general denial may be accom- 
panied by a special plea. Lemoine v. 
La Caisse Générale, 23 Que. Super. 


390; “Huot. vz Doucet, 3° Que.’ Prei3sits 
Martel v. Martel, 2 Que. Pr. 11. See 
Vachon v. Rochette, 25 Que. Super. 


242 (action for separation of per- 
sons or property). 

61. U. S—wU. S. v. Northern Pac. 
R. Co., 293 Med. 657. 

Kan.—Leavenworth Light, ete., Co. 
v. Waller, 65 Kan. 514, 70 P 365; De 
Lissa v. Fuller Coal, ete., Co., 59 Kan. 
319, 52. P 886; Bird} ete., MapsCo. Vv. 
Jones, 27 Kan. 177. 

Ky.—Lewis v. Durham, 205 Ky. 403, 
265 SW 934; Smith v. Doherty, 109 
Ky. 616, 60 SW 380, 22 KyL 1238. 

Minn.—Derby v. Gallup, 5 Minn. 119. 

Mo.—Fisher v. Stevens, 143 Mo. 
181, 44 SW 799; Ledbetter v. Led- 
better, 88 Mo. 60; Darrett v. Don- 
nelly, 38 Mo. 492; Adams v. Trigg, 
37 Mo. 141; Coble v. McDaniel, 33 
Mo. 363; Excelsior Steel Furnace Co. 
ts Smith, (A.) 17 SW (2d) 378; Berns 

P. A. Starck Piano Co, (A.) 296 
Sw 239; Adler v. Planters’ Hotel Cor, 
(A.) 181 SW 1062; Brown v. Emerson, 
155 Mo. A. 459, 134 SW 1108; Whitwell 
v. Aurora, 139 Mo A. 597, 123 SW 1045; 
Wertheimer-Swarts Shoe Co. v. Mc- 
Donald, 138 Mo. A. 328, 122 SW 5; 
Aull. v. Missouri Pac. R. Co., 136 
Mo. A. 291, 116 SW 1122; People’s 
Sav. Bank v. Hoppe, 132 Mo. A. 449, 
111 SW 1190; Atterbury v. Hendricks, 
127 Mo. A. 47, 106 SW 111; McCord 
MS Doniphan Branch R. Cos, 01 Mo. A. 


Nebr.—York County School-Dist. 
No. 27 v. Holmes, 16 Nebr. 486, 20 
NW 721. 

Or.—Dutro v. Ladd, 50 Or. 120, 91 
P2459) Randalls vi Simmons, 40 Or. 
554, 67 P 513; Veasey v. Humphreys, 
27 Or. 515, 41 P 8; Snodgrass v. And- 
ross, 19 Or. 236, 33 P 969; McDonald 
Vv. pence Mortg. Con, LU Ore 16265 
PLB PERSE Ie 

R. I—lLavin v. Dodge, 30 R. I. 8, 
73 A 376. 

Wash.—Kimble v. Stackpole, 60 
eee v. Porter, 7 "Wash. 327, 34 P 

62. Watters v. Freeman, 16 Ga. A. 
595, 85 SE 931. 

i Ariz.—Bache vy. Bache, 262 P 

Ky.—Caruso v. Brown, 142 Ky. 76, 
133 SW 948; Smith v. Doherty, 109 
Ky. 616, 60 SW 380, 22 KyL 1238. 

Mo.—Cohn vy, Lehman, 93 Mo. 574, 
6 SW 267. 

Nebr.—Ford, ete., Lumber Co. v. 
H. F. Cady Lumber Co., 94 Nebr. 
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An affirmative defense, when joined with a general 
denial, may be deemed a plea in avoidance simply, 
without confession,®* or the confession may be con- 
sidered as made for the purposes of the defense only, 
hike the confession implied in a demurrer, but not. 
an absolute confession of the truth of the facts al- 
It has been held that a defendant may deny 
a fact, and in a separate defense allege that if the 
fact previously denied is true, then certain other 
facts are true which avoid its legal effect.®° 

[§ 256] (2) Particular Defenses Consistent or In- 
Under the rule allowing 
the pleading of denials and affirmative defenses 
where not. inconsistent,°® alteration,®® contributory 


65 
leged.®® 


consistent with Denials.*7 
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denial. 


others.*# 


negligence,‘® estoppel,*! no consideration,’? limita- 


87, 142 NW 300. 
DE hy nay v. Pavey, 30 Oh. 

Wash.—Bowers v. Good, 52 Wash. 
384, 100 P 848; Irwin v. Holbrook, 
32 Wash. 349, 73 P 360. 

[a] Rule applied.—In an action 
against a widow, as administratrix 
of her deceased husband, on a writ- 
ten contract of guaranty indorsed on 
a note, an answer admitting that de- 
cedent indorsed the note in blank 
and delivered it to plaintiff, and de- 
nying that the contract of guaranty 
was on the note at the time he in- 
dorsed it, and alleging, as an affirma- 
tive defense, without demanding af- 
firmative relief, fraud on the part of 
plaintiff, not connected with the con- 
tract in’ suit, sets forth but one de- 
fense, since the affirmative matter 
does not add anything to the previ- 
ous denials, and it is erroneous to 
submit to the jury the issue of fraud 
raised by the affirmative defense.— 
O’Connor v. Slatter, 48 Wash. 493, 93 
P 1078. 

64. Louisville, ete., R. Co. v. Hall, 
87 Ala. 708, 6 S 277, 13 AmSR 84, 4 
LRA 710; Leavenworth Light, etc., 
Co. v. Waller, 65 Kan. 514, 70 P 365. 

65. ~ Bell’ vv... Brown)2"22) Cali 671; 
Ledbetter v. Ledbetter, 88 Mo. 60; 
Pavey v. Pavey, 30 Oh. St. 600; Beirne 
v. Kelsey, 21 Tex. 190. 

66. Urquhart v. Powell, hy Ga. 29; 
Willard v. Giles, 24 Wis. 319. 

§ oy Effect as admission ae infra 

Joinder of plea of tender with de- 
nial see Tender [38 Cyc 170]. 

Not guilty and denial of possession 
see Ejectment §§ 130, 131. 


St. 


68. See supra § 254. 

69. Tindal v. Bright, Minor (Ala.) 
103; Fudge v. Marquell, 164 Ind. 
447, 72 NE 565, 73 NE 895; Wilt- 


fong v. Schafer, 121 Ind. 264, 23 NE 
91; McConnon v. Evans, 152 Ky. 491, 
153 SW 773. 

70. See Negligence § 696. 

71. Shafer v. Stonebraker, 4 Gill 
& J. (Md.) 345; Blodgett v. McMur- 
try, 39 Nebr. 210, 57 NW 985. 

72. Fla.—Barnes v. Scott, 29 Fla. 
285, 11 S 48. 

Ky.—Walsh v. Pearce, 148 Ky. 760, 
147-7 SW: 7393) Paducah’ +First. “Nat. 
Bank v. Wisdom, 111 Ky. 135, 68 SW 
461, 23 Ky. L. 530; Smith v. Doherty, 
109 Ky. 616, 60 SW 380, 22 KyL 1238; 
Storey v. Louisville First Nat. Bank, 
72 SW 318, 24 KyL 1799; Spencer v. 
Shakers Soc., 64 SW 468, 23 KyL 854; 
Mullikin v. Mullikin, 23 SW 352, 25 
SW 598, 15 KyL 609. But see Bitzer 
v. Utica Lime Co., 76 SW 20, 25 KyL 
479 (non est factum, and that a small 
sum incorporated in notes sued on 
was without consideration, held in- 
consistent). Contra Brann vy. Brann, 
44 SW 424, 19 KyL 1814. 

Mo.-—Settles v. Moore, 149 Mo. A. 
724, 129 SW 455; Patrick v.. Boone- 
ville Gas Light Co., 17 Mo. A. 462. 

Oh.—Booco v. Mansfield, 66 Oh. St. 


121, 64 NE 115; Pavey v. Pavey, 30 
Oh. St. 600. 

Or.—Veasey v. Humphreys, an, OF. 
DO tbe ash 

ea UF S.—Kulp v. Snyder, 94 Fed. 
613. 

Ala.—Sudduth v. Central of Geor- 
gia. BR. (Co; 201 Ala. 56, 77 S350: 

Cal.—Willson  v. Cleaveland, 30 
Cal. 192. 


Colo.—Gilmour v. Hawley Mer- 


chandise Co., 21 Colo. A. 307, 121 P 
765. 
La.—Macarty v. Bureau, 7 KRob. 


467; Shewell v. Raquet, 17 La. 459; 
Ingram v. Croft, 7 La. 82. 
Mo.—May v. Burk, 80 Mo. 675; Mc- 
Cormick v. Kaye, Mow A._ 263; 
Schuchman v. Heath, 38 Mo. A. 280. 
sok Y.—Ostrom v. Bixby, 9 HowPr 


aes C.—Pegram v. Stoltz, 67 N. C. 
Or.—Dutro v. Ladd, 50 Or. 120, 91 
P 459. 
tere C.—Hane v. Goodwyn, 3 S. C. L. 
S. D.—Lawrence v. Peck, 3 S. D. 
645, 54 NW 808. 
Tex.—Beirne v. Kelsey, 21 Tex. 190. 
Wash.—Spahr Vv. Liebeck, 119 
Wash. 53, 204 P 1049; Irwin v. Hol- 
brook, 32 Wash. 349, 73 P 360. 


Eng.—Da Costa v. Carteret, Str. 
889, 93 Reprint 919. 
[a] Pleading limitations before 


the general denial does not waive the 
general denial when no exception 
that the defenses were not ‘pleaded 
in due order was made. Sterling v. 
De Laune, 47 Tex. Civ. A. 470, 105 
SW 1169. 

74, Cox v. Bishop, 55 Mo. A. 135. 

[a] Nonperformance and non est 
factum.—Cox vy. Bishop, 55 Mo. A. 


75. See Payment § 138. 
76. Berdan v. Greenwood, 3 Ex. 
Dp. 261; Pratt vi ‘Wark, 2: Man. 273. 


Contra Spurr vy. Hall, 2 Or B.D. 615. 


ome Dubeau v. Nadon, 6 Que. Pr. 
[a] Settlement and denial of foun- 
dation of claim.—Dubeau v. Nadon, 6 
Que. Pr. 224; 
78. Brown v. Emerson, 155 Mo. 


A. 459, 1384 SW 1108; Wertheimer- 
Swarts Shoe Co. v. McDonald, 138 Mo. 
A. 328, 122 SW 5. 


79. York County School Dist. No. 
eer Holmes, 16 Nebr. 486, 20 NW 
80. Iowa.—Seibel v. Olson Bros. 


Hardware, 202 Iowa 711, 210 NW 925. 

Kan.—Bird, ete., Map Co. v. Jones, 
2 Kan. A207: - 

Minn.—Glencoe Bank vy. Cain, 89 
Minn. 473, 95 NW _ 308. 

Oh.—Citizens’ Bank v. Closson, 29 
Oh. St. 78. 

Wash.—Gibson v. Feeney, 66 Wash. 
531, 120 P 97; Loveland v. Jenkins- 
Boys Co., 49 Wash. 369, 95 P 490. 

81. Brashears v. Combs, 174 Ky. 
344, 192 SW 482; Caldwell v. City of 
New York Ins. Co., (Mo. A.) 245 SW 


—— 


sistent in some eases,®* and inconsistent in others. 
Other illustrations of denials and affirmative de- 


[§§ 255-256 


tions,7? nonperformanee by plaintiff,7* payment,7® 
payment into court,7® and settlement,’7 have been 
held defenses that may be pleaded together with a 
Breach of warranty is inconsistent with a 
denial,?® and the same has been held of a denial and 
plea of part payment.*® 

Pleas of fraud have been held consistent with de- 
nials in some ecases,®°® and inconsistent in others.*? 

Pleas of justification’? and denials have been held 
consistent in some cases,** 


and inconsistent in 


Pleas of tender and denials have been held con- 


86 


602; Vette v. Evans, 111 Mo. A. ee 
86 SW 504; Marx v. Gross, 58 N. Y. 
Super. 221, 9 NYS 719 [app dism 125 
N.Y. 740 mem, 27 NE 407 mem]; 
Baines v. Coos Bay Nav. Co., 41 Or. 
135, 68 P 397. Contra Broyles v. Ab- 
sher, 107 Mo. A... 168,80 SW -10387 
Wendling v. Pierce, 27 App. Div. 517, 
50 NYS: 509. 

g2. See also Assault and Battery 
§ 87; False Imprisonment § 134; 
Libel and Slander § 366;- Trespass 
[382.Cyen 1090]. 
eke Ala.—Pope v. Welsh, 18 Ala. 

lA 

Mo.—Rhine v. Montgomery, 50 Mo. 
566; Ewen v. Hart, 183 Mo. A. 107, 
166 SW 315; McCormick v. Kaye, 41 
Mo. A. 268. Contra Betz v. Kan- 
sas City Home Tel. Co., 121 Mo. A. 
473, 97 SW 207. 

N. Y.—Hackley .v. Ogmun, 10 
HowPr 44; Hollenbeck v. Clow, 9 
HowPr 289 [disappr Roe vy. Rogers, 
8 HowPr 356]._ 

Okl.—Vorhees v. Toney, 32 Okl. 
570, 122 P 552; Wallace v. Kopen- 
brinks) 34 LOkMaZ2G 119 BP oo: 
ieee ae v. Craig, 9 Humphr. 


Vt.—McKinstry v. Collins, 74 Vt. 
147, 52 A 438. 

gone —Pureell Vv. Welsh,).5 Ont. 2 Pre 

84. Gambill v. Fuqua, 148 Ala. 

448, 42 S 735; Hyatt v. Lindner, 133 

48 LRANS 256; 

130 La. 498, 58 


La. 614, 68 S 241, 
Schwing v. Dunlap, 
S 162; Turnbow v. Wimberly, 106 
La. 259; 30.S 747; . Harrison) v. Sure 
gielewiez, 28 La. Ann. 238; Durnford 
v. Ayme, 3 Mart. N. S. (La.) 270. 
see Clarke v. Lyon County, 7 Nev. 
86. Conn.—Hatch v. 
Conn. 74, 34 A 770. 
Ill.—Miller v. Stanley, J 
340; O’Meara v. Cardiff Coal Co., 154 
Ill. A. 321; Jo Daviess County v. 
Staples, 108 Ill. A. 539. 
Iowa.—Brayton vy. Delaware Coun- 
ty, 16 Iowa 44. 


Thompson, 67 
186 a RAS 


La.—Davis v. Millaudon, 17 La. 
Ann. 97, 87 AmD 517. 
Md.—Union Bank vy. Ridgely, tl 


Harr. & G. 324 
Megan -—Williams v. Harris, 3 Miss. 


N. Y.—Livingston v. Harrison, 2 BE. 
iD: ee 197. 


Eng.—Alderson v. Dodding, Barnes . 


Notes 359, 94 Reprint 954; Dobie v. 
Larkan, 10 Exch. 776, 156 Reprint 
654; Baker v. Westbrooke, Str. 949, 
93 Reprint 960; Orgill v. Kemshead, 
4 Taunt. 459, 128 Reprint 407; Jen- 
kins v. Edwards, DOIN Regs 101 Re- 
print 55; Maclellan ¥: Howard, 4 7. 
EE Oe 100 Reprint 969; Dowgall Nest 
Bowman, 3 Wils. 145, 95, Reprint 980. 

[a] Not guilty ‘and tender of 
amends may be pleaded in an action 
for trespass. Gerring vy. Manning, 
Barnes Notes 366, 94 Reprint 957; 
Martin v. Kesterton, W. Bl. 1089, 96 
Reprint 643. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 256-257] 


fenses held-consistent®? and inconsistent’ are set 


out in the notes below. 


[§ 257] 6. Defenses and Cross Demands. 


defendant may set up in his plea or 


87. [a] Defenses held consistent. 
‘—(1) Denial of execution of con- 
tract, and paragraph stating what 


contract was made. 

bing Assoc. v. Potter, 
311. (2) Denial of execution of note 
in individual capacity, and plea of 
payment, fraud, and accord and satis- 
faction, such pleas not being incon- 
sistent in fact. Caruso v. Brown, 142 
Ky. 76, 133 SW 948 (denial being re- 
garded as a mere technical traverse). 
(3) Denial of money due on note, and 
that defendants as sureties were re- 
leased by an unauthorized extension 
of time for payment. Randall v. 
Simmons, 40 Or. 554, 67 RP 513. (4) 
Denial of plaintiff's title, and allega- 
tion of title in defendants and also 
that defendants took possession as 


American Job- 
(Ky.) 124 SW 


administrators. Bryant v. Bryant, 25 
N. RN, Super. 612. (5) Denial of 
plaintiff's title, and license. Booth 


v. Sherwood, 12 Minn. 426. (6) De- 
nial of relation of master and serv- 
ant, and assumption of risk. Adair 
v. Kansas City Terminal R. Co., 282 
Mo. 133, 220 SW 920. (7) Denial of 
trust, and plea of expenditures for 
which accounting is asked. Bluett v. 
Wilce, 43 Wash. 492, 86 P 853. (8) 
General denial, and breach and elec- 
tion to rescind contract. Williams v. 
Wright, 68 Wash. 341, 123 P 446. (9) 
General denial, and defense of ordi- 
nance requiring report of contagious 
diseases. McGuire v. Amyx, 317 Mo. 
1061, 297 SW 968, 54 ALR 644. (10) 
General denial, and general release. 
Kellogg v. Baker, 15 AbbPr (N. Y.) 
286. (11) General denial, and mutu- 
al rescission of contract. Palais du 
Costume Co. v. Beach, 144 Mo. A. 456, 
1729. Sw 270. (12) General denial, 
and plea in mitigation alleging that 
alleged slanderous statement was in- 
consistent with reports in general 
eirculation and believed to be true 
by defendant. Woodson v. Williams, 
(Mo.) 204 SW 183 (plea in mitiga- 
tion contained no admission of speak- 
ing of words). (13) General denial, 
and plea of res judicata referred by 
the court to the merits. Egan v. Ho- 
tel Grunewald Co., 134 La. 740, 64 S 
698. (14) General denial, and release 
from damages. Betcher v. Kunz, 112 
Wash. 563, 192 P 955. (15) General 
denial, and release in bankruptcy. 
Ruff v. Milner, 92 Mo. A. 620. (16) 
General denial, and special defense 
that insured died of illness result- 
ing from accidental injury. Walters 
v. Mutual Ben. Health, etc., Assoc., 
(Iowa) 224 NW 494. (17) General 
denial of conversion, and ownership 
of goods by a third person. Bedig 
v. Southern Pac. Co., 84 Cal. A. 325, 
258 P 148. (18) General issue, and 
assumption of risk, and also that 
the Federal Employers’ Liability Act 


applied. Flanders v. Georgia South- 
Ciliemete Rey COL 6S) Hilas a 479, One 
68. (19) General issue, and denial 


of joint liability. Peirce v. Sholtey, 
190 Ill. A. 341. (20) General issue, 
and denial of plaintiff’s title or right 
to possession of goods replevied. Mil- 
lett v. Soule, 125 Me. 188, 132 A 216. 
(21) That plaintiff did not execute 
deed, and was mentally incompetent 
to do so. Vining v. Ramage, (Mo.) 
8 SW (2d) 712. (22) In an action by 
brokers for commissions for procur- 
ing a purchaser of real estate, there 
is no incongruity between a general 
denial and the facts that a contract 
of sale was actually made between 
the owner and a purchaser procured 
by the brokers, and that the brokers 
accepted employment from each party 
without the consent of the owner. 
Atterbury v. Hendricks, 127 Mo. A. 
47, 106 SW ‘111. (23) In an action 
for damages from failure to furnish 
ears for transportation of hogs, an 
auswer, containing a general denial, 


‘that his account 
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different defenses as he has,®® defenses and cross 


demands may be pleaded in the same plea or an- 


Since 
answer as many 


and alleging that they were shipped 
under a contract requiring plaintiff, 
as a condition precedent to a claim 
for loss or damage, to notify defend- 
ant thereof in writing within a spec- 
ified time, and that no notice was 
given, was not inconsistent. Aull v. 
Missouri Pac. R. Co:, 136 Mo. A. 291, 
116 SW 1122. (24) In an action for 
damages from obstruction to the 
channel of a watercourse, defendant 
may deny the existence of the chan- 
nel and plead t'that he had placed an 
embankment on his own land, and 
not in the channel, and had acquired 
the right to maintain it by prescrip- 
tion. Metcalf v. Glaze, 70 Okl. 137, 
173 P 446. (25) In an action for the 
price of work done and materials fur- 
nished defendants may plead that 
they are in no way responsible to 
plaintiff; that plaintiff never did the 
work mentioned in the account; and 
is exorbitant, and 
the prices claimed therein are too 
high. Grothe v. Robillard, 7 Que. Pr. 
375. (26) In trespass pleas of not 
guilty, justification, and tender of 
amends have all been admitted to- 
gether. Martin v. Kesterton, W. Bl. 
1089, 96 Reprint 643. 

88. [a] Defenses held inconsist- 
ent.—(1) Answer denying that de- 
fendant made subscription, and 
pleading affirmatively that all sub- 
scriptions made at meeting were con- 
ditional. Lewis v. Durham, 205 Ky. 
403, 265 SW 934. (2) Denial of al- 
leged agreement and defense that 
agreement was made under mistake. 
Berry v. Evans, 89 SW 12, 28 KyL 
22. (3) Denial of execution and de- 
livery of a policy, inconsistent with 
a separate defense which admits its 
execution or which is based, upon its 
existence and binding force, although 
the latter allegations are qualified by 
the clause “if the plaintiff is in pos- 
session of the said policy.’ Peters 
v. Qtieen City Ins. Co., 63 Or. 382, 
387, 126 P 1005. (4) Denial of exe- 
cution of a- writing, and a separate 
defense that it was made for a spe- 
cifie purpose. Johnson v. Sheridan 
Lumber Co,, 51 Or: 35,93 P 470. '(5) 
Denial of title in plaintiff and plea 
that defendant was a tenant from 
year to year. Fayetteville Water- 
works Co. v. Tillinghast, 119 N. C. 
343, 25 SE 960. (6) Denial that the 
debtor paid the consideration and 
that he paid the consideration, so far 
as he paid it, out of the proceeds 
of exempt property. Oldham v. Old- 
ham, 141 Ky. 526, 133 SW 232. (7) 
Denial that services were rendered 
and allegation that they were un- 
skillfully performed. Black v. Hol- 
loway, 41 SW 576, 19 KyL 694. (8) 
General denial, and special answer 
denying plaintiff’s capacity to sue. 
Jones v. Cincinnati Type Fdy. Co., 
14 Ind. 89.° (9) General denial, and 
that note was signed by defendants 
as sureties. Lamberton v. Shannon, 
13 Wash. 404, 43 P 336. (10) Non 
assumpsit and alien enemy. Thyatt 
Va Young, 2 B: & BY 72,126 Reprint 
1168. (11) Non est factum and plea 
of condition performed. Pope v. La- 
tham, 1 Ark. 66. (12) Non est fac- 
tum and solvit post diem. Arnold v 
Baas, W. 993, 96 Reprint 584; 
Fox v. Chandler, W. Bl. 905, 96 Re- 
print 535. (13) Performance of con- 
tract to convey, and that contract 
was void. McNutt v. Nellans, 82 
Kan. 424, 108 P 834. (14) That pol- 
icy was not in force and want of no- 
tice of Joss) Omaha —. Ins: (Cox Vv. 
Dierks, 43 Nebr. 4738, 61 NW 740. 


89. See supra § 0.48. 
90. U. S.—Hall v. Coppell, 7 Wall. 
542, 19 L. ed. 244; Murray Co. v. 


Morgan, 280 Fed. 499. 
Conn.—Erwin M. Jennings Co. v. 
DiGenova, 107 Conn. 491, 141 A 866. 


- 


swer,®® but they must be separately stated,®! and if 


Ida.—Bacon v. Rice, 14 Ida. 107, 
OSE oils 
Iowa.—Pike y. King, 16 Iowa 49. 
Miss.—Weil v. Wittjen, 116 Miss. 


514, 77 S 308. 
Mo.—Hoffman v. Hiram Lloyd 


Bldg., etc., Co., 204 Mo. A. 539, 223 
SW 813. 

Mont.—Meyendorf v. Frohner, 3 
Mont. 282. 


N. Y.—De Witt v. New York Her- 
., 196 App. Div. 417, 188 NYS 
Loew v. McInerney, 159 App. 
Div. 513, 144 NYS 546 [rearg den 
160 App. Div. 902 mem, 144 NYS 1126 
mem]; Berg v. Bates, 153 App. Div. 
12) 1s IN Se 0326 
N. C.—Mull v. Walker, 100 N. C. 46, 
6 Si = 5. 
D.—Grewer v. Schafer, 50 N. D. 
64D, 197 NW 596. 
Or.—Le Clare v. Thibault, 41 Or. 


601; 69 P4552; .Parmers’, ete, Nata- 
rene v.. Hunter; 35! Ori s857057,  e 


Ss. C.—Miller v. Johnson, 126 S. C. 
321, 119 SE 902. 

Tex.—Morris v. Housley, (Civ. A.) 
34 SW 659. : 

Va.—-Norfolk Hosiery, ete., Mills v. 
Aitna Hosiery Co., 124 Va. 221, 98 
SE 43. 

Wash.—Davis v. Seattle Nat. Bank, 
19 Wash. 65, 52) P 526: 
ego aie aie v. Armstrong, 6 Man. 

Ont.—Sovereign Bank v. Parsons, 
18 Ont. L. oe 13 OntWR 314; At- 
kins! v. Clark, 6 U. CC; @. BO: S aes 
Williamson v. Dunne, 8 CanLJ 110. 


[a] In Quebec (1) defendant may 
join defenses and cross demands. 
Ouellet’ *v.=Cote,- 731" Que. ~Preei2e7ts 


Gauthier v. Chamberland, 30 Que. Pr. 
102; Gravel v. Patenaude, 16 Que. 
Pr. 32. (2) But a defendant who has 
no defense to the action, but has a 
good counterclaim, cannot both de- 
fend and counterclaim, but should 
confess judgment and raise the coun- 


terclaim. Bernier v. Thibault, 30: 
Que. Pr.:-119: 
91. -U; 


S.—Neff v. Pennoyer, 17 F. 
Cas. No. 10,085, 3 Sawy. 495. 
Cal._Harrison  v. McCormick, 2 
Cal.Unrép! Cas: 1612) 9) Pome 
Ida.—Jones v. Caldwell, 20 Ida. 5, 
116 P 110, 48 LRANS 119. 
Iowa.—Bennett_v. Lutz, 119 Iowa 
215, 93 NW 288; Freeman Vv. Fleming, 
5 towa 460; Bowen v. _Hale, 4 Iowa 


Mont.—Meyendorf v. 
Mont. 282. 

N. Y.—Botts v. Mercantile Bank,,. 
180, App. Div. 546, 167 NYS 1033; 
Dixon v. Bronston, 171 App. Div. 552, 
LST NYS» 385% Stroock Plush Comy: 
Talcott, 129 App. Div. 14, 113. NYS 
214; Walker v. James J. Matchett 
Co., Inc., 167 NYS 600; Burlingham 
v. Gargan, 121 NYS .926. But see 
Loew v. McInerney, 159 App. Div. 
518, 144 NYS 546 [rearg den 160 
App. Div. 902 mem, 144 NYS 1126 
mem] (under Code Civ. Proce. § 519, 
allegations designated by the answer 
as a counterclaim will be so consid- 
ered, although not separately stated 
as contemplated by §§ 500, 507, since 
any indefiniteness was remediable on 
motion under § 546). 

N. D.—Grewer v. Schafer, 50 N. D. 
642, 197 NW 596. 

Okl.—Mathews v. Sniggs, 75 Okl. 
108,, 182 P 708. 

Or.—Le Clare v. Thibault, 41 Or. 
601, 69 P 552. 

S. CG—Miller v. Johnson, 126 S. 

sjarlais, 11 


Frohner, 3 


Cys 2 OT Shy 902¢ 

Yukon T. 
WestLR 316. 

{a] In an action for trespass on. 
land and for a permanent injunc- 
tion, defendants’ counterclaims for 
damages for obstructing the high- 
way and for damages sustained by 
reason of the temporary injunction 
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the code so requires®? they must be numbered.®? But 
it has been held that a cross bill in equity cannot be 
filed in connection with a full legal defense in an ac- 
The same portion of a pleading cannot 
constitute both a defense and a cross demand,?° but a 
separate counterclaim of one defendant may be 
treated as a separate answer fora codefendant.?® A 
plea in bar to a part of plaintiff’s demand with a set- 
The rules relating 
to the pleading of inconsistent defenses®* have been [§ 
held to require that the defenses and cross demands 
be not so inconsistent as to be contradictory,®® al- 
though it has also been held that inconsistency is not 
Under the general rule? 
neither the cross demand nor the other defense can 


tion at law.°4 


off to the remainder is good.®? 


an available objection.? 


issued in this action cannot be com- 
mingled in a single statement, but 
must be separately stated, as the so- 
called Jumbling Act of 1898 (Code 
Civ. Proc. [1922] § 427) applies to 
complaints, but not to answers. Mil- 
Jer v. Johnson, 126 S. C. 321, 119 SH 
902. 

Separate statement 
generally see supra § 2 
92. See codes and ue acts. 
OSs WOreOn wav Sronston, y LvdcApp: 
Divii 552,157 NYS. 385, Walker «v. 
James J, Matchett Co., Inc., 167 NYS 


94. Scheland v. Erpelding, 6 Or. 
258; Dolph v. Barney, 5 Or. 191. 

95. Duffy v. England, 176 Ind. 575, 
96 NE 704; Cleveland, etc., R. Co. 
Vareudy, 273.) ds 1844.89) -N BE 951; 
Rausch v. United Brethren Christ 
Church, 107 Ind. 1, 8 NE 25; Conger 
v. Miller, 104 Ind. 592, 4 NE 300; 
Stockton v. Stockton, 73 Ind. 510; 
Blekely iv. , Boruff,.-71' Ind. 93; Me- 
Cardle v. Barricklow, 68 Ind. 356; 
Hadley v. Prather, 64 Ind. 137; Wil- 
son v. Carpenter, 62 Ind. 495; Schee 
v. McQuilken, 59 Ind. 269; Indiana 
State Bd. of Agriculture v. Gray, 54 
Ind. -91; Campbell v. Routt, 42 Ind. 
410; Stout v. Harlem, 20 Ind. A. 200, 
50 NE 492; Huber Mfg. Co. v. Busey, 
16 Ind. A. 410, 48 NE 967; Longo 
v. Sparano, 119 Misc. 402, 196 NYS 
3844; Redwater Land, etc., Co. v. 
Reed, 26 S. D. 466,128 NW 702. 

[a] Reconventional demand, al- 
though filed with the answer, is no 
part thereof. Powell v. Graves, 14 


res defenses 


La. Ann. 860. 

96. Cleveland, etc., R. Co. v. Rudy, 
173 Ind. 181, 89 NE 951 [rev (A.) 87 
NE 555]. 

Effect of plea or answer of defend- 
ant on codefendant see supra § 243. 

97. Taylor. v. Weister, 1 Litt. 
(Ky.) 355. 

98. See supra § 254. 

99. U. S.—Heisen v. Churchill, 179 
Fed. 828, 103 CCA 320; Magowan Vv. 
St. Louis R. Supplies Mfg. Co., 16 
Hed. 738, 5 MeCrary 253. 

Kan.—Ferguson v. Prince, 2 Kan. 
PAVE (atl P98: 

Ky. —Tapp, v. Poindexter, 128 SW 
594 

Miss.—Shewalter v. Ford, 34 Miss. 
417. 4 

Oh.—Hooven, etc., Co. v. National 
Cordage Co., 11 Oh. Dec. (Reprint) 
434, 27 CinecLBul 18. 

Wash.—Hart-Parr Co. v. Keeth, 62 
Wash. 464, 114 P 169, AnnCas1912D 
243: Davis v. Seattle Nat. Bank, 19 
Wash. 65, 52 P 526. 

Wis.—J. H. Clark Co. v. Rice, 127 
Wis. 451, 106 NW 231. 

[a] In Oregon, under Lord L. § 
74, before its amendment by L. (1913) 
p 312, where defendant denied en- 
tirely the demand of plaintiffs, it 
could not plead a_ counterclaim. 
Hammer v. Campbell Automatic 
Safety Gas Burner Co., 74 Or. 126, 
144 P 396 (holding the amendment 
not applicable to answers filed before 
it went into effect). 
{[b] Defenses held not inconsist- 
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consistent.§ 


Thereto.° 


ent.—(1) Admission of rent due, and 
counterclaim for repairs made. 
Hausman v. Mulheran, 68 Minn. 48, 
70 NW 866. (2) Breach of warran- 
ty, and counterclaim for deceit. 
Murray Co. v. Morgan, 280 Fed. 499. 
(3) Denial of plaintiff’s title to notes, 
and set-off for breach of warranty. 
Wilson v. Reedy, 32 Minn. 256, 20 
NW 153. (4) Denial of indebtedness, 
set-off of sum if the court is of the 
opinion that it is owed, and payment. 
Lemoine v. LaCaisse Gen., 5 Que. Pr. 
104. (5) Failure of consideration, 
and counterclaim for breach of war- 
ranty. Acme Harvesting Mach. Co. 
v. Gasperson, 168 Mo. A. 558, 153 SW 
1069. (6) Invalidity of incorpora- 
tion, and set-off. Heisen v. Churchill, 
179 Fed. 828, 103 CCA 320. (7) Mu- 
tual mistake, and in the alternative 
alleging misrepresentations, and by 
way of cross-complaint seeking dam- 
ages therefor. Fay v. Best, 137 
Wash.) Li 41 SP 354. (8) Payment 
from collateral security, and set-off. 
Babcock v. Callender, 17 Conn. 34. 
(9) Plea that defendant is ignorant 
of the facts alleged by plaintiff, and 
set-off. Godbout v. McPeak, 20 Que. 
Super. 294, 4 Que. Pr. 190. (10) 
Plea that the note sued on was given 
to defendant if he would pay inter- 
est on two thousand dollars as long 
as decedent lived and furnish him 
such care as he needed for life, and 
also that the services, board, and 
entertainment furnished were reason- 
ably worth fifteen hundred dollars, 
which sum defendant pleaded as a 
counterclaim against the note. Tapp 
v. Poindexter, (Ky.) 128 SW 594. 
(11) Rescission, and counterclaim for 
breach of contract. Newark Trust 
Co. v. Kriebel, 49 Cal. A. 614, 198 
P 962; Lord: v. Wapato Irr. Co., 81 
Wash. 561, 142 P 1172, 84 Wash. 696, 
T22° P3297 (12) Rescission, and 
counterclaim for breach of warranty. 


Davidson Bros. Co. v. Smith, 143 
Iowa 124, 121 NW 503; Advance- 
Rumely Thresher Co. v. Born, 189 
Wis. 309, 206 NW 904. (13) Stat- 


ute of frauds, and set-off. Nance v. 
Valentine, 99 Wash. 328, 169 P 862. 
(14) Wagering contract and counter- 
claim. Grier Commn. Co. v. Dock- 
stader, 47 Mo. A. 42. 

[ec] Defenses held inconsistent.— 
(1) Rescission, and counterclaim for 
breach of warranty. Schneider v. 
Fairmon, 128 Ark. 425, 194 SW 251. 
(2) Set-off for money paid on ac- 
count, and for damages for breach 
of thé contract. Howe v. Fulton, 225 
Til. Ai 589. 

1. Talbot v. Laubheim, 188 N. Y. 
421, 81 NE 168; Societa Italiana Di 
Beneficenza v. Sulzer, 138 N. Y. 468, 
384 NE 193; Norton vy. Dreyfuss, 106 
N. Y. 90, 12 NE 428; Bruce v. Burr, 
Cap Ng) Leon {CaAnuer, gReUC..w COA Va 
Matthews, 226 App. Div. 679, 222 
NYS 472 faft 247 N. Y. 582 mem, 161 
NE 171 mem}; Putnam v. Interior 
Metal Mfg. Co., 169 App. Div. 248, 
154 NYS 464. 

2. See supra § 242. ‘ 

3. Erwin M. Jennings Co. v. Di- 


be used to aid or eure defects in each other.® 
a cross demand evidence against defendant upon the 
trial of a defense,* or vice versa;°® nor will it operate 
as a waiver of the defense.°® 

[§ 258] 7. Joinder of Counterclaims. It is said 
that a more liberal rule prevails in joinder of coun- 
terclaims than in joinder of causes of action;* but 
where counterclaims are joined they must not be in- 


Bic 
[§§ 257-259 


Nor is 


259] 8. General Issue and Pleas Amounting 
A special plea which amounts to the gen- 
eral!® issue cannot be pleaded with the general is- 
sue,!! and where the general issue is pleaded with 
notice of special matter,t? the same defense cannot 
be set up by a special plea,1? and if done the pleas 


Genova, 107 Conn. 491, 141 A 866. 
fea; Morris v. Henderson, 37 Miss. 
5. Morris v. Henderson, supra. 

6. Mull v. Walker, 100 N. C. 46, 
6 SE 685. 

7. Schechner v. Wittner, 130 Misc. 
424, 224 NYS 66. 

8. J. J. Little, ete., Co. v. Madi- 
son Paper Stoek Co., 169 NYS 104. 

[a] Rule applied.—Counterclaim 
for money paid under duress, in that 
plaintiff forced defendant to enter 
into new contract and to increase the 
price paid for waste paper, is incon- 
sistent with counterclaim for dam- 
ages for breach of new contract. J. 
J. Little, etc., Co. v. Madison Paper 
Stock Co., 169 NYS 104. 

9. Special pleas in assumpsit see 
Assumpsit, Action of 67. 

10. See infra § 327. 

11. Ala.—Nunnally Co. v. Brom- 
berg, 217 Ala. 180, 115 S 230; Shep- 
herd v. Butcher Tool, ete., Co., 198 
Ala. 275, 73 S 498; Stephenson. v. 
Wright, 111 Ala. 579, 20 S 622; HEv- 
ans v. Gordon, 8 Port. 142. 

Del.—Tilden v. E. A. Stevenson & 
Co., Inc., (Super.) 132 A_ 739. 

Fla.— Bayshore Dev. Co. v. Bon- 
foey, 75 Fla. 455, 78 S 507, LRA1918D 
889; Key West v. Baldwin, 69 Fla. 
136, 67 S 808; Atlantic Coast Line R. 
Co.-v.. Crosby,:.53 \Fla. 400; '43)-S, 348% 
Peacock v. Feaster, 51 Fla. 269, 40 
S 74; Hubbard vy. Anderson, 50 Fla. 
209% 39.85 010%: 


Ill.— Travelers’ Protective Acc. 
Assoc. v. Moore, 58 Ill. A. 634. 
Ind.—Wilson v. Black, 6 Blackf. 


509; Scribner v. Bullitt, 1 Blackf. 

112; Bates v. Hunt, 1 Blackf. 67. 
Md.—Hagerstown v. Klotz, 93 Md. 

437, 49 A 836, 86 AmSR 487, 54 LRA 


940; Spencer v. Patten, 84 Md. 414, 
Abas 1097; Miller v. Miller, 41 Mad. 


pte ri RE OUSE v. Webber, 17 Pick. 


Miss.—Green v. McCarroll, 24 Miss. 
427; Bingham v. Sessions, 14 Miss. 
1355 ‘Anderson v. Patrick, 8 Miss. 347; 
Netterville v. Stevens, 3 Miss. 642; 
Moore v. Mickell, 1 Miss. 231. 

Oh.—Haines v. Lytle, 1 Oh. Dec. 
(Reprint) 198, 1 WestLJ 1. 

é i ieee acy pe Oouee ie 
Whittington, 30 Gratt. (71 Va.) 805; 
Baltimore,,etc., JR. Cos -v.. .Pollyset4 
Gratt. (55 Va.) 447. 

Eng.—Regil v. Green, 1 M. & W. 
328, 150 Reprint 459. 


Ont.—Truax v. Christy, Draper 213. 


[a] Leave of court.—There is no 
implied leave of court to plead the 
general issue as to all the trespasses 
alleged in a declaration, and then to 
plead it again to a part of the tres- 
passes in connection with a license 
as to the others, but such a _ plea, 
when filed, must be without the aid 
of 4 Anne c 16. Lee v. Follensby, 
83 Vt. 35, 74 A 327, 188 AmSR 1061, 

12. See infra § 322. 

13. Ill.—Gilmore v.’ Nowland, 26 
Ill. 200; Benjamin vy. McConnel, 9 
Ill. 586, 46 AmD 474; McKinty Wie 
Butts, 217) TH, VAL 234; "Aurora Trust, 


eee ae eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 259-262] 


may be stricken? or defendant must elect.15 A spe- 
cial plea of matter admissible in evidence under the 
general issue is not necessarily equivalent thereto,® 
and matter admissible in evidence under the gen- 
eral issue may sometimes be specially pleaded in ad- 
dition to the general issue,'? as tending to narrow 
the issue.t® The special plea must give color, express 


or implied, to plaintiff’s claim.?® 
[§ 260] 9. Joinder of Pleas in 


statute giving defendant the right to plead as many 
_pleas in bar as he has or may choose to use?° has been 
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in Bar. 
of this work.?? 
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ment,?! although the contrary has also been held.** 
[§ 261] 10. ‘Joinder of Pleas in Abatement and 
This has been considered in another title 


[§ 262] N. Dilatory Pleas and Matter in Abate- 
ment*—1. Definition and Classification. 
pleas are such as tend merely to delay plaintiff’s rem- 


Dilatory 


edy.24 They do not affect the merits of the cause of 


Abatement. <A 


held to allow the pleading of several pleas in abate- 


ete., Sav. Bank v. Whildin, 208 Ill. 
A. 527; Wyatt v. Dufrene, 106 Ill. A. 
214; Brocaw v. Marlatt, 8 N. J. L. 
89; McCay v. Burr, 6 Pa. 147, 47 


AmD 441; Oakes v. Buckman, 87 Vt. 
187, 88 A’ 736; Powers v. Rutland R. 
Co., 83 Vt. 415, 76 A 110; Lee v. Fol- 
lensby, 83 Vt. 35, 74 A 327, 138 
AmSR 1061. 


tgs Gilmore v. Nowland, 26 Ill. 
15. See infra § 1043. 
16. See infra § 327. 
17. U. S.—Stratton’s Independ- 


ence, Ltd. v. Dines, 126 Fed. 968 [aff 
135 Fed. 449, 68 CCA 161 (certiorari 
den 197 U. S. 623, 25 SCt 800, 49 L. 


ed. 911)] (Colorado rule); Dibble v. 
-Dunean, 7 F. Cas. No. 3,880, 2 Mc- 
Lean 553. 


Ala.—Hopkinson v. Shelton, 37 Ala. 


ae v. Ridgel, 2 Stew. & 
gayi: Page v. Prentice, 7 Blackf. 


Md.—Hunner v. Stevenson, 122 Md. 
40, 89 A 418; Keedy v. Long, 71 Md. 
885, 18 A 704, 5 LRA 759. 

N. J.—Hagan v. Jersey City, etc., 
RwCoOnMoupsA4s An 671. 

Oh.—-Ridenour v. Mayo, 29 Oh. St. 
138; Haines.v. Lytle, 1 Oh. Dec. (Re- 
print) 198, 1 WestLJ 1. 

Pa.—Johns v. Bolton, 12 Pa. 339. 

Va.—Baltimore, ete., R. Co. v. Pol- 
ly, 14 Gratt. (55 Va.) 447. 

W. Va.—State v. Turner, 84 W. Va. 
485, 100 SE 294; West Union First 
Nat. Bank v. Freeman, 83 ipa 
477, 98 SE 558. Contra Raleigh Coun- 
typi. Cottle,» 19. WeAVa.. 661,292 
SE 110, AnnCas1918D 510; Richards 
v. Riverside Iron Works, 56 W.. Va. 
510, 49 SE 437; Dillon Beebe’s Son 
v. Hakle, 43 W. Va. 502, 27 SE 214. 

Eng.—Paramore v. Johnson, 1 Ld. 
Raym. 566, 91 Reprint 1278. 

[a] Matter which may be special- 
ly pleaded.—The following matter 
may be specially pleaded, although 
admissible under the general issue: 
(1) Matter in confession and avoid- 
ance (Dibble v. Duncan, 7 F. Cas. 
No. 3,880, 2 McLean 553; Keedy_ v. 

71 Md. 385, 18 A 704, 5 LRA 
759; Duvees v. Manhattan Ins. Co., 
384 N. J. L. 244; Hayselden v. Staff, 
BAL & 1. .153,).31 HCL 562,111 Re- 
print 1124; Carr v. Hinchliff, 4 B. 
& ©. 547, 10 ECL 697, 107 Reprint 
1164. (2) Accord and satisfaction. 
Dibble v. Duncan, supra; Dunham v. 
Ridgel, 2 Stew. & P. (Ala.) 402; 
Prentice, 7 Blackf. (Ind.) 
322; Saunders v. Stotts, 6 Oh. 380, 
27 AmD 263; Baltimore, etc., R. Co. 
v. Polly, 14 Gratt. (55 Va.) 447; Par- 
amore v. Johnson, 1 Ld. Raym. 566, 
91. Reprint 1278. (3) Coverture. 
Baltimore, etc., R. Co. v. Polly, su- 
pra; Maggort v. Hansbarger, 8 Leigh 
(35. Va.) 5327.Carr-v.,.Hinchliff,,4 B. 
& C. 547, 10 ECL C9 TO", Reprint 
1164; Hussey v. Jacob, 1 Ld. Raym. 
87, 91 Reprint 954; James v. Fowks, 
12 Mod. 101, 88 Reprint 1193. (4) 
Fraud. Saunders v. Stotts, 6 Oh. 380, 
27 -AmD 263. (5) Gaming. Balti- 
more, etc, R. Co: v: | Polly, supra; 
Hussey v. Jacob, supra. (6) Infan- 
cy. Dibble v. Duncan, 7 F. Cas. No. 
3,880, 2 McLean 553; Baltimore, etc., 
R. Co. v. Polly, supra; .Maggort.v. 


Hansbarger, 8 Leigh (35 Va.) 532; 


Carr v. Hinchliff, 4 B. & C. 547, 10 
ECL 697, 107 Reprint 1164. (7) Pay- 
ment. Dibble v. Duncan, supra; Page 
View Prentice.) 7 rBlackt.” Cind.)'%322\ 
Saunders v. Stotts, 6 Oh. 380, 27 AmD 
263; Baltimore, ete., R. Co. v. Polly, 
supra; -Vanhatton v. Morse, 2 Ld. 
Raym. 787, 92 Reprint 25; Brown v. 
Cornish, 1 Ld. Raym. 217, 91 Re- 
print 1041. (8) Set-off. Hayselden 
v. Staff, 5 A. & 2-153, 31 HCL 562, 
111 Reprint 1124; Carr v. Hinchliff, 4 
Bae Cr b4Alw ECL 697, :107 Reprint 
1164.°° (9) Usury. Baltimore, etc. R. 
Co. v. Polly, 14 Gratt. (55 Va.) 447: 
Maggort v. Hansbarger, 8 Leigh (35 
Va.) 532; Barnard v. Saul, Str. 498, 
93- Reprint 659. 

[b] Matter of fact or of law.— 
The distinction sometimes laid down 
is that mere matter of fact which 
may be given in evidence under the 
general issue should not be pleaded 
specially, but matter of law, or mat- 
ter of fact mixed with matter of 
law, although they may be given in 
evidence under the general issue, may 
also be pleaded specially (Haines v. 
Lytle, 1 Oh. Dec. (Reprint) 198, 1 
WestLBul 1; Baltimore, etc.,» R. Co. 
v. Polly, 14 Gratt. (55 Va.) 447; Carr 
v. Hinchliff, 4 B. & C. 547, 10 BCL 
697, 107 Reprint 1164; Hussey v. 
Jacob, 1 Ld. Raym. 87, 91 Reprint 
954), for otherwise plaintiff ‘should 
be obliged to commit a point of law 
to a jury who is ignorant of it, which 
would be absurd’ (Hussey v. Jacob, 


supra). 
18. Dibble v. Duncan, 7 F. Cas. No. 
3,880, 2 McLean 553; Ridenour v. 


Mayo, 29 Oh. St. 138. 
19. Dibble v. Duncan, 7 F. Cas. No. 


3,880, 2 McLean 553; Keedy v. Long, 
TAs Did. 3854-8) Ay 704,55) EAR AS 759); 
Baltimore, ete., R. Co. v. Polly, 14 


Gratt. (55 Va.) 447; Carr v. Hinchliff, 
4B. & C. 547, 10 ECL 697, 107 Re- 
print 1164. 

Demurrer to plea see infra § 481. 

raion to strike plea see infra 8 

20. See aia ratory provisions. See 
also supra § 2 

21. James e Dowell, 15 Miss. 333; 
Pharis v. Conner, 11 Miss. 87. 

22:5) Culver iv yBalehs. 2c Vite OL8 
(holding such pleas bad for duplicity 
as if the several grounds of abate- 
were stated in one plea). 

See infra § 270, and Abate- 
and Revival §8§ 595-597. 

3 Blackstone Comm. p 301; 
Gould Pl. (Hamilton ed) p 40; Pitts 
Sons’ Mfg. Co. v. Commercial Nat. 
Bank; . 121, Ill. 582, 586,- 13 NH 156; 
Aes v. McClellan, 44 N. J. L. 552, 

[a] Other definitions: (1) “One 
that merely delays the plaintiff's rem- 
edy upon the ground that the plain- 
tiff is not entitled to recover at a 
particular time or in a _ particular 
court or action.” Shaw v. Southern 
Re Coy 17 (Gar As 78, 79,5 SOMSH 95: 
(2) “One which seeks to excuse the 
defendant from pleading to or an- 
swering the declaration and gives 
reason why he should not be required 
so to plead or answer.’ Mahoney v. 
New South Bldg., ete., Assoc., 70 Fed. 
513, 515: »-(3) “Such as tend: merely 
to delay or put off the suit by ques- 
tioning the propriety of the remedy 


action, and plaintiff may still seek his remedy by a 
new action, but they defeat entirely the particular 
suit in which they are used.?® A dilatory plea is not 


rather than by denying the injury.’ 
Parks v: McClellan, 44 N. J. L. es. 
558. (4) “Those which do not an- 
swer the general right of the plain- 
tiff either by denial or in confession 
and avoidance, but assert matter 
tending to defeat the particular ac- 
tion by resisting the plaintiff's pres- 
ent right of recovery. Walden v. 
Walden, 128 Ga. 126, 130, 57 SH 323. 
[b] Preliminary steps.—"‘They 
are thus steps which, if taken, are 
preliminary to the Substantial de- 
fense of the action, and in no way 
affect the legal right of the plaintiff 
to recover, save by suspending it, if 
they prevail, so far as the present 
action is concerned.” Walden v. 
Walden, 128 Ga. 126, 130, 57 SE 323. 
[c] Dilatory exceptions (1) are 
such as do not tend to defeat the 
action, but only to retard its prog- 
ress. Black L. D. See Demers v. 
Forcier, 19 Que. K. B. 174; Larue v. 
Poulin, 17 Que. K. B. 188; McCoy v. 
Joron, 61 Que. Super. 397; Rock City 
Cigar Co. v. Arpin, 29 Que. Super. 
3; Bourque v. Bourque, 25 Que. Pr. 
251; Trudel v. Briere, 12 Que. Pr. 334; 
Weinstein v. Millman, 11 Que. Pr. 


294; Trinque v. Touzin, 10 Que. Pr. 
396; Mondou v. St. Francois du Lac 
Corp., 10 Que. Pr. 232; Karbage v. 


Malouf, 9 Que. Pr. 305; ‘Levy v. Levy, 
9 Que. Pr. 271; Whitworth v. Berger- 
on, 9 Que. Pr. 120; O’Brien v. Church, 
9 Que. Pr. 92; Agnew v. Gober, 8 
Que. Pr. 217; Martineau v. Pauze, o 
Que. Pr. 412; Leclere v. Ayer, 5 Que. 
Pr. 253; Merchants Bank v. Republic 
Cons. Gold Min. Co., 5 Que. Pr. 202; 
Carriere v. Roy, 2 Que. Pr. 402; Gar- 
and v. Rolland, 2 Que. Pr. 397; Soret 
v. Brousseau, (Que.) 25 RevLegNS 
162; Sterling v. Levine,- (Que.) 16 
RevLegNS 494. (2) The fact that 
the grounds. of a dilatory exception 
may be pleaded so'as to get to the 
root of the action does not prevent 
defendant from pleading them by 
way of exception. Bastien v. Des- 
jardins, 11 Que. K. B. 428; McCoy v. 
Joron, 61 Que. Super. 397; Latourelle 
v. Charlebois, 35 Que. Super. 
Simard v. Simard, 9 Que. Pr. 172; 
Garand v. Caron, 9 Que. Pr. 84; 
guire wv. Lanthier, 7 Que. Pr. 112’; 
Flanigan v. Outremont, 6 Que. Pr. 22; 
Martineau v. Pauze, 5 Que. Pr. 412; 
Standard Drain Pipe Co., Ltd. v. 
HRP eT BON: 5 Que. Pr. 70; Carriere v. 
Roy, 2 Que. Pr. 402. 

{d] Defense that action is prema- 
turely brought is dilatory only. 
Johnson v. Dodge Mfg. Co., 7 Ga. A. 
231, 66 SE 548. 

25. Gould Pl. (Hamilton ed) p 4 
Hill v. Cox, 151 Ga. 599, 107 SB 950. 
Dickenson v. Hawes, 39 Ga. A. 173, 
122 SE 811; Shaw v. Southern R. Co., 
U7 Ga. A. 78, 86 SE 95; Southern R. 
Co, wi; Ansley; (8) Gar vA. 5325, 68 Sk 
1086; Mayhew v. Ford, 61 N. J. L. 
532, 534, 39, A 914. 

“The peculiar office of a dilatory 
plea is therefore, in general, to de- 
feat the individual suit in which it 
is pleaded, without affecting the 
right of action.” .Gould Pl. (Hamil- 
ton ed) p 41. 

“This plea does not deny or strike 
at the right of action. It tends only 
to delay the trial on the merits of 
the case.” Mayhew vy. Ford, supra. 


See 


*By GILBERT G. FINLEY, (§§ 262-263). 
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favored in law.?® Dilatory pleas are commonly di- 
vided into: (1) Pleas to the jurisdiction of the 
court.2" (2) Pleas to the disability or to the person 
of plaintiff or defendant.?® (3) Pleas in abatement 
of the count, declaration, or writ.2® All dilatory 
pleas are sometimes called “pleas in abatement,” in 
distinction from “pleas in bar.’’®° 

Plea to the person. A plea in abatement to the 
person of plaintiff or of defendant is such as shows 
some personal disability in one of these parties to 
sue or be sued.?+ Pleas to the person are also called 
“pleas in suspension of the action,”** and are fre- 
quently classed as “pleas in abatement.”?° 

Plea of privilege. A plea of privilege is one that 
raises the objection that defendant has been sued in 
a county or district other than the one designated 
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[§ 263] 2. Distinction between Dilatory Pleas and 
Pleas in Bar. The character of a plea is to be deter- 
mined, except in certain jurisdictions where the for- 
mal parts control,?7 by what it contains;** and 
whether a plea is in abatement or in bar must be de- 
termined by its subject matter and prayer.*® The 
difference between a plea in abatement and a plea in 
bar is that the former goes to the writ and the lat- 


ter to the cause of action: -40 and it has been said that 


‘a leading distinction is that a plea in abatement 


must give plaintiff a better writ.*+ Statutes abolish- 
ing special pleading*? apply only to pleas in bar, and 
pleas in abatement may still be filed.4? \ In jurisdic- 
tions where by force of statute** the technical dis- 
tinctions between the various pleas no longer exist, 
answers are in abatement or in bar according to the 


by statute.?4 


troversy.°° 


[a] The test as to whether a plea 
is dilatory or goes to the merits is 
that if defendant, upon establishing 
the facts, can defeat plaintiff’s cause 
of action in w'‘hole or in part, or can 
obtain any substantial relief against 
plaintiff, the plea is not dilatory; 
but if the effect of sustaining the 
plea is not to deny or diminish de- 
fendant’s liability on the cause of 
action asserted, or to obtain other 
substantial relief, against plaintiff, 
‘but merely to defeat his action as 
presently laid, and leave him an un- 
impaired right to sue again, the plea 
is dilatory. Southern R. Co. v. Ans- 


ley, 8 Ga. A. 325, 68 SE 1086. 
26. Smith v. Davenport, 198 Iowa 
1295, 201 NW 47; Botto v. Botto, 80 


SW 174, 25 Kyl 2130; Greenwood v. 

Marvin, td INS, Yo 2423.9 199 INES 228) 

Grove v. Campbell, 9 Yerg. (Tenn.) 7. 
a7; A Chitty Pl. (16th -Ams-éd)) ‘p 

. See also infra §§ 270-273. 

28. 4 Chitty Pl. (16th Am. ed) p 

See also infra text and notes 


1 Chitty Pl. (16th Am. ed) p 
See also infra § 275 et seq. . 

30. Gould Pl. (Hamilton ed) p 42; 
Pitts Sons’ Mfg. Co. v. Commercial 
Nat Bank, 12d 53:2, 13. IN a6: 
State v. Boggs, 166 Iowa 452, 147 NW 
934; National Fraternity v. Judge 
Wayne Cir. Ct., 127 Mich. 186, 86 NW 
540 (plea to the jurisdiction). 

31. Flesher v. Hasler, 29 W. Va. 
404, 1 SE 580 [cit Stephens Pl. pp 


65, 66]. See also Abatement and Re- 
vival §§ 17-37; Courts § 
32. Andrews’ Stephen PL § 70. 


Plea of suspension see infra § 274. 

pee i (Chitty 1) -(16th* Am: ted). p 
463. 

Plea in abatement see infra § 275. 

34. Ala.—Rich v. Brewer, 205 Ala. 
343, 87 S 323; Huntsville Grocery Co. 
v. Johnson, 13 Ala. A. 488, 69 S 967. 

Ark.—Hughes v. Martin, 1 Ark. 455. 


Colo.—Cody v. Raynaud, 1 Colo. 
272. 

Fla.—Gibbs v. Davis, 27 Fla. 531, 
8 S 633. 


Ga.—Perry v. Tumlin, 161 Ga. 392, 
Tot Si WO. 
Ill.—Gemmill v. Smith, 274 Ill. 87, 


a NE 27; Scott v. Waller, 65 Ill. 
81. 

Ind.—Moore v. Morris, 142 Ind. 
354, 41 NE 796. 

Ky.—Louisville, ete, R. Co. v. 


Grimes, 150 Ky. 219, 150 SW 346. 

Me.—Hibbard vy. Newman, 101 Me. 
410, 64 A 720. 

Mass.—Paige v. Sinclair, 237 Mass. 
482, 130 NE 177; Hooper vy. Jettison, 
22 Pick: 250: 

Miss.—Halliburton y. Crichton, 147 
Miss. 621, 111 S 748. 

Mo.—Thompson v. Bronson, 17 Mo. 
A. 456. 


A plea of privilege is dilatory in its 
nature,*® and does not go to the merits of the con- 


Nebr.—Hurlburt iv. “Palmer, 39 


Nebr. 158, 67 NW 1019. 

N. H—Jones v. Winchester, 6 N. 
Hi 49.7% 

Or.—State v. Tazwell, 123 Or. 326, 
262 P 220. 


Tex.—Stevens v. Polk GeUny, 58 
TexvCivieAtela3- wk2o SW 1618. 

Va.—Middleton v. Pinnell, 2 Gratt. 
(43 Va.) 202. 

WwW. Va.—Netter-Oppenheimer  v. 
Elfant, 63 W. Va. 99, 59 SE 892. 

See also Abatement and Revival § 
20; Venue. 

fa] In Texas a plea of privilege 
now amounts to nothing more than 
an application for a change of venue 
to a certain county. American Ware- 
house Co. v. Ray, (Civ. A.) 150 SW 
763. To the same effect see Spur- 
lock v. Dunaway, (Civ. A.) 277 SW 
758; Brooks v. Wichita Mill, etc., Co., 
(Civ. A.) 211 SW ‘288; Stevens v. 
Polk County, 58: Tex! Civ. A153, 123 
SW 618 


35. Trousdale v. Southern Rice 
Growers’ Assoc., (Tex. Civ. A.) 221 
SW 322. 


36. Trousdale v. Southern Rice 
Growers’ Assoc., Supra. 

37. See supra § 204 et seq. 

38. Ala.—Fail v. Gulf States Steel 
Co., 205 Ala. 148, 87 S 612. 

La.—Blanchard v. Grousset, 1 La. 
Ann. 96; Castaing v. New Orleans 
Impr., etc., Co., 5 Rob. 177;, Sanchez 
v. French Evangelical Church Soc., 
8 Mart. N. S. 452. 

Md.—Thomas vy. Farmers’ Bank, 46 
Md. 43. 

Mass.—White v. E. T. Slattery Co., 
236 Mass. 28, 127 NE 597; Allin v. 
Connecticut River Lumber Co., 150 
Mass. 560, 23 NE 581, 6 LRA 416. 

Pa.—Engle v. Nelson, 1 Penr. & W. 
eee Palethorp v. Whitaker, 9 Phila. 
4% 


Ss. C.—Trimmier v. 
SH On bare yaby, 

Va. 
M..(12 Va.) 308. 

Wis.—Brown County v. Van Stra- 
len, 45 Wis. 675. 

See also supra § 204. 

39. Preston Motor Sales Co. v. 
Preston Motor Corp., 207 Ala. 177, 92 


Hamilton, 14 
2 Hen. & 


S 418; Day v. Huckabee, 60 Ala. 425. 

40. Ala.—Dx p. Dunlap, 209 Ala. 
458, 96 S 441. 

Ge 53 Ga: 
381; Long v. McDonald, 39 Ga. 186. 

jll.—Pitts Sons’ Mfg. Co. v. Com- 
mercial Nat. ‘Bank, 121 Till. 582, 13 
NE 156. 

Ind.—Kunkle v. Coleman, 174 Ind. 
315, 92 NE 61. 

Me.—Rawson v. Knight, 71 Me. 


We 

Mass.—White v. E. T. Slattery Co., 
236 Mass. 28, 127 NE 597; Whiton v. 
Balch, 203 Mass. 576, 89 NE 1045. 


allegations which they contain.*® 
[§ 264] 3. Time To Plead*+®—a, In General. 


In- 


N. C.—Duckworth y. Duckworth, 
144 N. C. 620, 57 SH 3963. Tarboro 
Bank v. Maryland Fidelity, etc., Co., 
12. N.C. 320, 35 SE 588, 83 AmSR 682. 

a 
v. Eyer, 60 Pa. 436. 

Tex.—Tinnin v. Weatherford, Dall. 
590; Producers’ Oil Co. v. Daniels, 
(Civ. A.) 249 SW 308 [cert questions 
answered (Commn. A.) 244 SW 117]; 
McCommas v. Curtis, 62 Tex. Civ. A. 
227, 130 SW 594. 

Ww. eet een v. Hasler, 29 W. 
Va. 404, 1 SE 58 


eon Rahn ei Gunnison, 12 Wis. 
Que.—McCoy v. Joron, 61 Que. 
Super. 397. 


[a] A marked distinction is that 
(1) pleas in bar are addressed to 
the merits of the claim and as im- 
pairing the right of action altogether, 
whereas pleas in abatement tend 
merely to divert, suspend, or defeat 
the present suit. Pitts Sons’ Mfg. Co. 
v. Commercial Nat. Bank, 121 Ill. 582, 
13 NE 156. (2) A plea in bar is dis- 
tinguished from all dilatory pleas in 
that it impugns the right of action 
instead of merely tending to divert 
the proceedings to another ,juris- 
diction, Suspend them, or abate the 
particular writ. Rawson v. Knight, 
71 Me. 99; Northumberland County 
Bank v. Eyer, 60 Pa. 436; Flesher 
v. Hasler, 29 W. Va. 404, 1 SE 580; 
Rahn vy. Gunnison, 12 Wis. 528; An- 
drews’ Stephen Pi. Soe 


{[b] In equity the distinction pre- 
Ma Ex p. Dunlap, 209 Ala. 453, 96 
[c] “‘Pleading to the merits’ is 


a phrase of long standing, and dis- 
tinguishes those pleas which answer 
the cause of action, and on which 
a trial may be had, from those which 
are of a different character.”’ Rahn 
v. Gunnison, 12 Wis. 528, 531. 

41. Tinnin v. Weatherford, Dall 
(Tex. )) 590. 

Necessity to give better writ see 
infra § 278. 

42. See statutory provisions. 

43. Potter v. Titcomb, 13-Me. 36; 
Gordon v. Pierce, 11 Me. 213; Fix v. 
Pennsylvania, ete., Rio. o7 Pas Co: 
420; Slatteny Vv. Pennsylvania ym OOne 
21 WklyNC (Pa.) 556. 

44. See statutory provisions. 

[a] Under the code there is no 
classification of answers or defenses 
corresponding with the distinction 
between pleas in abatement and in 
bar. Sweet v. Tuttle, 14 N. Y. 465. 

45. Grider v. Apperson, 32 Ark. 
332; Bond v. Wagner, 28 Ind. 462; 
Thompson v. Greenwood, 28 Ind. 327; 
Sweet v. Tuttle, 14 N. Y. 465; Saylor 
v. Commonwealth Inv., etc., Cores 
Or. 204, 62 P 652. 

46. See generally supra § 228. 


*By JOSBPH WALKER MAGRAUTH (§§ 264-269). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


) 


[§§ 262-264 


§ 264] 


asmuch as dilatory pleas are not favored,*? the time 
within which they may be filed is often rigidly lim- 
ited by statute,*® rule of court,‘® or rule of prac- 
tice,®° and a strict compliance with the requirements 
in this respect is usually insisted on.5 But as in the 
case of other pleas,®? dilatory pleas may, in the dis- 
cretion of the court, for causes shown, be received 


PLEADING 


after the time limited therefor has passed,°* or the 


47. 


See supra § 262. 
48. 


See statutory provisions. 

[a] Construction of statute.— 
“See. 16, ichw, 125;-Code- [1913>' Gsec. 
4770)], limiting the time for filing 
pleas in abatement, applies only to 
pleas to the jurisdiction of the court, 
where the declaration or bill shows 
on its face proper matters for the 
court’s jurisdiction. It does not ap- 
ply to a plea of ne unques adminis- 
trator, which may be filed within the 
Same time as a plea to the general is- 
sue.” Taylor v. Virginia-Pocahontas 
Coal Co., 78 W. Va. 455, 88 SE 1070. 

49. See court rules. 

[a] When rule not applicable.—(1) 
A rule prohibiting a plea in abate- 
ment to be received, if objected to, 
unless filed within the time allowed 
for pleading, has no application to a 
plea in abatement, which is in sub- 
stance améndatory of former pleas 
filed within time, to which a demur- 
rer has been sustained with leave 
granted to amend. Abraham  v. 
Southern R. Co., 149-Ala. 547, 42 S 
837. (2) The statutes provided that, 
when a joint cause of action existed 
and. defendants resided in different 
counties, a summons might issue 
from the court having jurisdiction of 
any of defendants, that actions on 
contract must be brought in the 
county in which defendant or one of 
defendants resided, and that a cor- 
poration might be sued in any coun- 
ty in which it did business by agents. 
A suit against a corporation and an 
individual on a contract was com- 
menced in a county in which the in- 
dividual defendant resided but in 
which the corporation had no place 
of business, and during the trial 
plaintiff amended by striking out the 
individual as a party defendant. It 
was held that defendant corporation 
was entitled to plead in abatement 
to the jurisdiction notwithstanding 
a rule of court that no plea in abate- 
ment should be received unless filed 
within the time allowed for plead- 
ing. Eagle Iron Co. v. Baugh, 147 
Ala..613, 41 S 663 [foll Eagle Iron 
Co. v. Malone, 149 Ala. 367, 42 S 734]. 

{b] In Michigan Cir. Ct. Rules, 
rule 10 (Code [1896] p 1196) pro- 
vides that, after default has been en- 
tered, the party claiming the benefit 
thereof shall not be bound to re- 
ceive any plea or pleading of the par- 
ty so in default, and rule 12 (p 1197) 
declares that no plea in abatement 
shall be received, if objected to, un- 
less by indorsement of the clerk it 
appears to have been filed within the 
time allowed for pleading. It was 
held that rule 10 did not mean that 
defendant could plead in abatement 
pefore judgment by default, even if 
he had passed the time for pleading, 
and did not deprive plaintiff, on 
whom a plea in abatement had been 
served after time, to move to have 
the same stricken for that reason un- 
der rule 12. St. Louis, etc., R. Co. v. 
Sutton), Pueoe Alan “389s 55! SS. 989; 
AnnCasl1912B 366. 

50. See cases supra note 49; and 
infra note 51. 

51. U. S—Werthein v. Continen- 
tal R., etc., Co., 11 Fed. 689, 20 Blatchf. 
508; "Adams Vv. White, 1 'F. Cas. No. 
68, 2 Pittsb. (Pa.) 21. 

‘Ala.—St. Louis, etc., R. Co. v. Sut- 
TOM OOs HALA Soop TOO wt lO nooo, 
AnnCasl1912B 366; Vaughan v.> Rob- 
inson, 22 Ala. 519; Cobb v. Miller, 9 
Ala. 499; Comstock v. Meek, 7 Ala. 


[49 C. J.—15] 


528. 
Ark.—State Bank v. Whiting, 12 
Ark. 119. 

Conn.—Huntley v. Holt, 59 Conn. 
102, 22 A734, 21° AmSR 71; Witter v. 
Mott, 2 Conn. 67; Bulkley v. Starr, 
2 Day 552. 

Ga.—Hall v. Tiedeman, 141 Ga. 602, 
81 SE 868; Hargrove v. Webb, 27 Ga. 
172; Van Harlengen v. Bearse, 26 Ga. 
A. 473, 106 SE 306; Southern R. Co. 
v. Ansley, 8 Ga. A. 325, 68 SE 1086. 

Ill.—Keokuk, ete., Bridge Co. v. 
Wetzel, 228 Ill. 253, 81 NE 864 [aff 
130 Dl. A. 81]. 


Ind.—Haines v. Gurley, ‘5 Blackf. 
269; Freeman v. Hukill, 4 Blackf. 9. 
Ky.—wWickliffe v. Carroll, 14 B. 


Mon. 169; 
Litt. 322. 

Me.—Hazen v. Wright, 85 Me. 314, 
27 A 181; Steward v. Walker, 58 Me. 
299; Brunswick First Nat. Bank v. 
Lime Rock F. & M. Ins. Co., 56 Me. 
424; Mitchell v. Union L. Ins. Co., 
45 Me. 104, 71 AmD 529; Stetson v. 
Corinna, 44 Me. 29; Snell v. Snell, 40 
Me. 307; Eldridge v. Preble, 34 Me. 
148; Warren v. Miller, 33 Me. 220. 

Md.—Young v. Citizens’ Bank, 31 
Md. 66. 

Mass.—Coburn v. Palmer, 8 Cush. 
124; Rathbone v. Rathbone, 4 Pick. 
89; Thompson v. Hatch, 3 Pick. 512; 
Campbell v. Stiles, 9 Mass. 217. 

Mich.—Hake vy. Grove, 99 Mich. 
216, 58 NW 62. 

Miss.—Wilkinson v. Patterson, 7 
Miss. 193. 

N. H.—Kimball v. Wellington, 20 
ee 439; Colby v. Knapp, 13 N. H. 
75s 

N. C.—McFarland v. Harrington, 1 
Nie. 475. 

Pa.—Daniels v. Sanderson, 22 Pa. 
443; Matthews v. Morris Glass Co., 
TA SPA Distae S90) Vea ea COW. Licks 
Marshall v. Marshall, 34 Pa. Co. 541; 
Myers v. Wogan, 5 Pa. Co. 266. 

Tenn.—Grove Vv. Campbell, 9 
Yerg. 7. 

Tex.—Republic Ins. Co. v. Hark- 
rider Co.,; (Civ. A.) 12 SW (2d) 250; 
Cinlla wv. Ciulla, (Civ.. AS) 253. Siw, 
643; Harvey v. Provident Inv. Co., 
(Civ. A.) 156 SW 1127; Texas, etc., 
R. Co. v. Ochiltree, (Civ. A.) 127 SW 
584 faff 104 Tex. 265, 136 SW 767]; 
Dawis -v., "exa's; iete., RR. Co., lz Tex. 
Civ. A. 427, 34 SW 144. 

Vt.—Pollard v. Wilder, 17 Vt. 48. 

W. Va.—Taylor v. Virginia-Poca- 
hontas -Coal Co., 78 W. Va. 455, 88 
SH 1070; Empire Coal, etc., Co. v. 
Hull Coal ete:;*'Co., 1 W. Va. 474, 
41 SE 917; Robrecht v. Marling, 25 
W. Va. 765, 2 SE 827; Flesher v. 
Hasler, 29 W. Va. 404, 1 SE 404. 

[a] Must be pleaded in limine lit- 
is—Bijou Co. v. Lehmann, 118 La. 
956, 48 S 632; Robbins v. Martin, 43 
La. Ann. 488, 9 S 108; White v. Glea- 
son, 15 La. Ann. 479; State v. Brad- 
ley, 11 La. Ann. 648; McDonogh v. 
Gordon, 10 La. Ann. 794; Landry v. 
Dickson, 7 La. Ann. 238; Benedict v. 


Simpson v. Shannon, 5 


Williams, 4 Rob. (la.) 392; Dwight 
v. Linton, 3 Rob. (La.) 57; Howard 
v. The Columbia, 1 La. 417; Noble v. 


Martin, 7 Mart. N. S. (La.) 282; Otto 
Knoop Lumber, etc., Co. v. Durning, 
10 La. A. (Orleans) 312; Dallas v. 
Barly, (Tex. Civ. A.) 281 SW 883; 
Davis v. Texas, etc., R. Co., 12 Tex. 
Civ. A. 427, 34 SW 144. See Byrne 
v. Prather, 14 La. Ann. 653 (an ex- 
ception of lis pendens filed without 
objection after a plea of res adjudi- 
cata was overruled, but before de- 
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court may extend the time for filing such pleas,°* and 
such action will not be reviewed on appeal,®® unless, 
in the exercise of its discretion, the court has over- 
ridden well recognized rules of law.°® 
plea must ordinarily be filed at the return term of the 
writ,°’ if the declaration has been filed,®* or at the 
term next succeeding that to which the writ was is- 


A dilatory 


fault would be considered as filed in 
limine litis). 

[b] Plea that suit is prematurely 
brought is a plea in abatement, and 
must be filed at the first term. High- 
ees v. Hodges, 5 Ga. A. 408, 63 SE 


{c] Dilatory exception.—(1) Serv- 
ice of notice of a motion in the na- 
ture of a dilatory exception, made 
within three days of the entry of the 
cause, is sufficient; the law does not 
require the filing of the notice of mo- 
tion within such time. O’Brien v. 
Church, 9 Que. Pr. 92. (2) A dilatory 
exception served six days after the 
report of service of the writ cannot 
be received; the fact that grounds of 
exception to the form are raised by 
dilatory exception cannot change 
the nature thereof nor render it re- 
ceivable as a simple motion for par- 
ticulars. Whitworth v. Bergeron, 9 
Que. Pr. 120. (3) An exception of 
discussion is a _ dilatory one; it 
should therefore be filed within the 
delays and with the formalities re- 
quired for preliminary pleas. Trudel 
v. Briere, 12 Que. Pr. 334. 

52. See supra § 231 et seq. 

53. U. S.—Wallace v. Clark, 29 F. 
Cas. No. 17,098, 3 Woodb. & M. 359. 

Ala.—Eagle Iron Co. v. Malone, 149 
Ala. 367, 42 S 734; Dozier Lumber Co. 
v. Smith-isburg Lumber Co., 145 Ala. 
ee 39 S 714; Cobb v. Miller, 9 Ala. 


Conn.—Charter Oak Bank v. Reed, 
45 Conn. 391. 

Mass.—Rathbone vy. Rathbone, 4 
Pick. 89. 

Eng.—Stone v. Thomas, L. Ri 5 
Gh. 21.9. 

54. Stimmel v. Miller, 8 Pa. Co. 
128; Ross v. Hammond, 5 N. B. 681. 

[a] An extension for one term 
may be permitted. Stimmel v. Miller, 
8 Pa. ‘Co: 128. 

[b] Judge at chambers may grant 
further time to plead in abatement. 
Ross v. Hammond, 5 N. B. 631. 

[c] Dilatory exception.—A defend- 
ant who has obtained leave to defer 
pleading until an exhibit in support 
of the plaintiff's demand to produce 
may plead a dilatory exception dur- 
ing the three days which follow the 
production of the exhibit. Carriere 
v. Roy, 2 Que. Pr. 402. 

55. Massey v. Steele, 11 Ala. 340. 

56. Hastings v. Bolton, 1 Allen 
(Mass.) 529. 

Review of discretion generally see 
Appeal and Error §§ 2753-2829. 

57. Ala.—Vaughan v. Robinson, 22 
Ala. 519. 

Conn.—Huntley v. Holt, 59 Conn. 
102, 22 A 34, 21 AmSR 71. 


120 Ga. 530, 
48 SE 128; Horne vy. Rodgers, 103 Ga. 
649, 30 SE 562. 
- Til.—Archer v. ortiwes oe Tll. 306; 


Shepard v. Ogden, 3 Ill. 

Me.—Warren v. trittor 3 Me. 220; 
Wyman v. Dorr, 3 Me. 183. 

N. H.—Mathewson v. Bureka Pow- 
der Works, 44 N. H. 289. 

Tex.—Atchison, ete, R. 
Adams, (Civ. A.) 14 Sw 1015. 
Re ome a ce v. Hapgood, 2 Aik. 

[a] Even though the case has not 
been marked “In default” at the ap- 
pearance term, a plea to the jurisdic- 
tion may not be filed at a subsequent 
term. Hall v. Tiedeman, 141 Ga. 602, 
81 SE 868. 

58. Vaughan v. Robinson, 22 Ala. 
519; Archer v. Claflin, 31 Ill. 306; 
Shepard v. Ogden, 3 IIl. 257, 


Comma 


226 [49 C.J.] 
sued or the declaration filed,®® or at the earliest prac- 
ticable time.*®°® It has been held that a dilatory plea 
is too late after the expitation of the rule to plead,*? 
and that ignorance of a cause for abatement will not 
excuse the filing of the plea after the time limited.®? 
A plea in abatement cannot be filed after a general 
imparlance,®* or general continuanece,** or after a 
motion for a continuance has been overruled.®> But 
it may be filed after a special imparlance entered of 
record;°® and a statutory continuance is in the na- 
ture of a special imparlance and saves defendant’s 
rights.°* Where time for pleading is extended, with 
no limitation as to the kind of plea, a plea in abate- 
ment may be filed.°* The fact that a defendant in 
attachment replevies the property does not deprive 
him of his right to plead in abatement.®® 

[§ 265] b. Plea to the Jurisdiction.‘° The time 
at which a plea to the jurisdiction of the court must 
be interposed is controlled primarily by the grounds 
upon which it is based. The general rule is that, as 
a want of jurisdiction in the court over the subject 
matter cannot be waived,‘ an objection on this 
ground may be taken at any time.‘? Where, how- 


59. Stimmel v. Miller, 8 Pa. Co. 
28 supra § 238 


{a] It is within the discretion of 67. Robbins 
the court to disallow a plea in abate-| (Mass.) 569; 
ment on the ground that since the 
commencement of the suit the per- 68. 
son for whose use the suit had been [a] 
brought had been adjudicated a bank- 
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Effect of special imparlance see 


Rathbone vy. Rathbone, 
4 Pick. (Mass.) 89. 

Horn v. Noble, 95 Ill. A. 101. 76. 
Amended plea.—General leave [a] 
to plead does not allow an amended 


ever, the objection is to the jurisdiction of the person 
or to the form of the proceedings rather than their 
substance, the objection may be waived.7* For ex- 
ample, a plea to the jurisdiction based upon lack of 
or defective service of process, or other matter going 
to the jurisdiction of the person, cannot be urged 
after a general appearance,** or after a plea to the 
merits,’®> or after a dilatory plea upon other 
grounds.’® Although the objection that the court has 
no jurisdiction of the subject matter may be raised 
at any stage of the proceedings, it is nevertheless ad- 
visable, where there is.prima facie jurisdiction, to 
plead it specially.77 

[§ 266] 4. Order of Pleading—a. In General. The 
common-law order of pleading, which was deemed 
natural because each subsequent plea admits that 
there is no foundation for any preceding plea, is as 
follows: (1) To the jurisdiction of the court. (2) 
To the disability of the person. (3) To the count 
or declaration. (4) To the writ. (5) To the ae- 
tion itself in bar thereof.** Any one of these pleas 
is a waiver of those preceding it in order.?® In ae- 
cordance with this principle, it is too late to file a 
to the jurisdiction of the court over 
his person remains undetermined. 
Kamp, v. Bartlett, 164 Ill. A. 338 [foll 
Leslie v. Bartlett, 164 Ill. A. 346; 
Leslie v. Bartlett, 164 Ill. A. 347]. 
Babcock vy. Scott, 2 Miss. 100. 


Plea of misnomer admits the 
jurisdiction of the court. Babcock 


HLL 2 Pick: 


rupt, where a term was allowed to 
elapse after the disability arose be- 
fore the plea was offered. Gambill Nt 
Cooper, 159 Ala. 637, 48 S 691. 

60. Jll.-——Fisher v. Cook, 125 Ill. 
280,: 1%: NEY 763; Holloway v. Free- 
man, 22 Ill. 197; Wilson v. Nettleton, 
12 Til. 61; Grand Lodge v. Ahnstein, 
110: EN Ac e312, 

Ind.—Clark v. Hite, 5 Blackf. 167. 

Md.—Young v., Citizens’ Bank, 31 
Md. 66; Whittington v. Farmers’ 
Bank, 5 Harr. & J. 489. 
pan H.—Bedford v.:Rice, 58 N. H. 

7 

Pa.—Myers v. Wogan, 5 Pa. Co. 266; 
Fritz v. Thompson, 5 PaLJ 423; Wil- 
liams v. Etzel], 4 PaLJR 38; Fritz 
v. Thompson; 3 PaLJR 401; Insur- 
ance Co. v. Michener, 4 WklyNC 462. 

Tenn.—Decatur Bank v. Berry, 3 
Humphr. 590; Chambers v. Haley, 
Peck 159: : 

W. Va.—Abell v. Penn Mut. L. Ins. 
Co., 18 W. Va. 400. 

61. Brooklyn White Lead Co. v. 
Pierce, 4 F. Cas. No. 1,940, 4 Cranch 
Ceol 


62. Huntley v. Holt, 59 Conn. 102, 
22 A 34, 21 AmSR 71; James v. Mor- 
36 Conn. 348. 

63. Young v. Citizens’ Bank, 31 
Md. 66; Chapman y. Davis, 4 Gill 
(Md.) 166; Coffin v. Jones, 5 Pick. 
(Mass.) 61; Campbell v. Stiles, 9 
Mass. 217; Martin v. Com., 1 Mass. 
347; Chamberlin v. Hite, 5 Watts 
(Pa.) 373; Hinckley v. Smith, 4 Watts 
(Pa.) 433: Witmer vy. Schlatter, 15 
Serge. & R. (Pa.) 150; Dixon v. Wood, 
22 Pa. Co. 634; Coates v. McCamm, 
2 Browne (Pa.) 173; McCarney v: 
McCamp, 1 Ashm. (Pa.) 4; Fritz v. 
Thompson, 5 PaLJ 423. 

Effect of general imparlance see 
supra § 238. 

64. Johnson vy. Staley, 32 Ind. A. 
628, 70 NE 541; Otis v. ‘Ellis, 78 Me. 
75, 2 A 851; State v. Faust, 7 Coldw. 
(Tenn.) 109; Shaw v. Bowen, 1 Overt. 
(Tenn.) 249; Stanton vy. Haverhill 
Bridge, 47 Vt. 172. 

Effect of id eee generally see 
Continuances § 1 

65. Indiana, ane BR. Co. v. Cohoon, 
95 Ts A.) 92; 

66. Coates v. McCamm, 2 Browne 


(Pa.) 173; .McCarney v. McCamp, 1 
Ashm. (Pa.) 4; Fritz v. Thompson, 5 
PaLJ 423. - 


plea in abatement while the first plea 
is undisposed of. Grand Lodge B. R. 
ene Randolph, 186 Ill. 89, 57 NE 

69. James v. Dowell, 15 Miss. 333. 

70. Plea of privilege see Venue. 

71. See Courts § 164. 

72. Ala.—kKarthaus v. Nashville, 
ete:;, Rs Co,,- 140 Ala. 433-37 Si 2608: 

Conn.—Charter Oak Bank v. Reed, 
45 Conn. 391. 

Ky.—Baker v. Louisville, ete. R. 
Co., 4 Bush. 619. 

La.—Bernstein v. Dalton Clark 
Stave Co., 122 La. 412, 47 S 753. 

N..Y.—Payne v. New York, etc., R. 
Co., 157 App. Div. 302,,142 NYS 241 
[app dism 211 N. Y. 557 mem, 105 
NE 1092 mem]; Chambers v. Feron, 
etc., Co., 56 NYS 338. 

Tex.—McQueen v. McDaniel, (Civ. 
A.): 109 SW. 219, 

See generally Courts § 166. 

[a] A plea to the jurisdiction may 
be filed after: (1) Defense to the 
merits. Baker v. Louisville, ete. R. 
Co.,.4, BUsh KYA). 619.2) General 
appearance. Charter Oak Bank v. 
Reed, 45 Conn. 391. (3) Plea in bar. 
Karthaus v. Nashville, ete, R. Co., 
140 .Ala. 433, 37 S 268. 

73. See Courts § 165. 

Waiver of pleas generally see in- 
fra § 286. 

74. See Appearances §§ 41-54. 

75. Derk P. Yonkerman Co. v. 
Charles H. Fuller’s Ady. Agency, 135 
Fed. 618, 615; Baker v. Louisville, 
etc., R. Co., 4 Bush (Ky.) 619; Peters 
v. Finney, 20 Miss. 449; Thompson v. 
Rosenstein, (Tex. Civ. A.) 67 SW 439. 
See Roberts v. Lewis, 144 U. S. 6538, 
657, 12 SCt 781, 36 L. ed. 759 (stating 
that such is the rule at common law, 
but holding that, under the codes, 
where federal jurisdiction is based on 
diverse citizenship and such ‘diverse 
citizenship is alleged in the complaint, 
a denial in the answer of “each and 
every allegation in the petition” suf- 
ficiently raises an issue as to juris- 
diction). 

“Under the common-law system of 
procedure all pleas in abatement to 
the jurisdiction are waived by plead- 
ing to the merits.” Derk P. Yon- 
kerman Co., Ltd. v. Charles H. Ful- 
ler’s Advertising Agency, supra. 

[a] It is error to require a party 
to plead to the merits while a plea 


v. Seott, 2 Miss. 100. 

Order of pleading generally see 
infra § 266. 

77. Black v. Black, 34 Pa. 354. 

78. Denning v. Kelly, 9 Ark. 435, 
437; Longueville v. Thistleworth, 3 


Ld. Raym. 969, 92 Reprint 146. See 1 
Chitty Pl. (16th Am. ed) p 456; Coke 
Litt. p 308a; Stephen Pl. (8th Am. 
ed) p 430. 


“The law has prescribed and set- 
tled the order of pleading, that the 
defendant is to pursue when brought 
into court by the plaintiff. That or- 
der is, 1st, To the jurisdiction of the 
court. 2d. To the disability of the 
plaintiff. 3d. In abatement. He can- 
not plead successively two pleas of 
the same kind or grade.” Denning v. 
Kelly, supra. 

[a] Pleas to jurisdiction and in 
abatement.—‘By the order of plead- 
ing, a plea to the jurisdiction is the 
first plea to be interposed, and there- 
fore it must precede a plea in abate- 
ment, because the latter impliedly 
admits jurisdiction, which the defend- 
ant is therefore afterwards precluded 
from denying.’ Sherwood v. Steven- 
son, 25 Conn. 431, 442. 

[b] Where defendant relies on a 
plea to the jurisdiction alone, it is 
not necessary that he should answer 
specifically as to the merits. Kirk- 
land v. Penuel, 9 Ga. A. 38, 70 SE 257. 

9. Sra. S. v. Four Hundred 
Twenty- -two Casks of Wine, 1 Pet. 547, 
27 L. ed. 257. 

Ark.—Denning v. Kelly, 9 Ark. 435. 

Conn.—Sherwood v. Stevenson, 25 
Conn. 481. 

Ind.—Jones v. Cincinnati Type oy 
Co., 14 Ind. 89. 


409. 
Nites —Peters v. Finney, 


20 Miss 
ogee vers v. Wogan, 5 Pa. Co 
S. C—Blythwood yv. Everingham, 
37 S. C. L. 285; Newman v. Murphy, 
; Edwards v. Ford, 18 


Tex.—Slaughter v. Moore, 17 Tex. 
Civ. A. 233, 42; SW > 372. 

Vitaly Morey, 26 Vt. 178. 

“Tf he [defendant] pleads a plea 
belonging to a subsequent order or 
division, he thereby loses the priv- 
ilege of all pleas comprehended in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 264-266 p: 
ve 


“La. Ann. 360; 


Mass. 


‘5T7 
Nat. Bank, 63 Nebr. 


§ 266] 


dilatory plea after pleading to the merits,®°° after the 
trial has begun,*! after the jury have been sworn,*? 
or after judgment has been rendercd.** 
plea is likewise too late when it is filed after the filing 
of an affidavit of merits** or affidavit of defense®® 
Even when the statute permits pleas 
in abatement and in bar to be pleaded together,’® 
defendant cannot, after having pleaded in bar, subse- 


by defendant. 


any prior order or division; in other 
words, such subsequent plea is an 
admission that none of the previous 
objections exist.’’? Denning v. Kelly, 9 
Ark. 435, 437. 

[a] Where no objection is raised 
as to the due order of pleading, a 
plea is not waived because pleaded 
out of the proper order. Avery Co. v. 
Barker, (Tex. Civ. A.) 243 SW _ 695. 

[b] Withdrawal of a plea will not 
give defendant the right to file a 
dilatory plea which he otherwise 
could not file. Peters v. Finney, 20 
Miss. 449;  Stoekle v. Stoekle, 2 
WklyNC (Pa.) 534; Slaughter v. 
Moore, 17 Tex. Civ. A. 233, 42 SW 372. 
See Myers v. Wogan, 5 Pa. Co. 266 
(withdrawal by leave of: court). 

Waiver of pleas after filing see in- 
fra § 286. 

80. U. S.—Florida Cent., ete., R: 
Co. v. Bell, 87 Fed. 369, 31: °CCA. 9 
[rev on other grounds 176 U. S. 321, 
20 SCt 399, 44 L. ed. 486] ; Hewitt v. 
Story, 39 Fed. 158; Wittemore v. 
Malcomson, 28 Fed. 605; Gause v. 
se 1 Fed. 353, 1 McCrary 


Ala.—Karthaus v. Nashville, etc., 
Rs Coy, 140 Ala. 483) 37S) 268); #Coal- 
ter v. Bell, 2 Stew. & P. 358. 

Ark.—Foreman v. Gibson, 15 Ark. 
206; Odle v. Floyd, 5 Ark. 248. 
ri Fla.—Stewart v. Bennett, 1 Fla. 

3T. 

Ga.—Beall v. Rust, 68 Ga. 1774; 
Berry v. Cooper, 28 Ga. 548. 

Tll.— Keokuk, etc., Bridge Co. Vv. 
Wetzel, 228 Ill. 253, 81 NE 864 (aff 
Toki A. Si: Toledo, ete., R. Co. V. 
Beggs, 85 Ill. 80, 28 AmR 613; Mills 
v. Bland, 76 Ill. 381; Thomas v. Lowy, 
60 Ill. 512; Mullikin v. Cleveland, etc., 
R. Co., 164 Ill. A. 37; Upton v. Swedish 


American Hospital, 157 Nl. A. 126; 
Self v. Bull, 149 Hil. A. 546; Swan- 
nell v. Byers, 123 Ill. A. 545; Concor- 


dia F. Ins. Co. v. Bowen, 121 Ill. A. 
385; McDavid v. Rork, 92 Ill. A. 482; 
Ricker v. Scofield, 28 Ill. A. 32. 
Ind.—Jackson Civil Tp. v. Darrow, 
192 Ind. 136, 134 NE 779; Watts v. 
Sweeney, 127 Ind. 116, 26 NE 680, 22 
AmSR 615; Brink v. Reid, 122 Ind. 
257, 23 N. BE. 770; Estep v. Larsh, 21 
Ind. 190; Kenyon v. Williams, 19 Ind. 
44; Sowle v. Holdridge, 17 Ind. 236; 
Keller v. Miller, 17 Ind. 206. 
Kan.—Green v. Dunn, 5 Kan. 254. 
Ky.—Girty v. Logan, 6-Bush 8; 
Alexander v. Reed, 3 T. B. Mon. 246; 
Ward v. Trimble, 3 A, K. Marsh. 311; 
‘Meggs v. Shaffer, Hard. 65; Amer- 
ican Acc. Co. v. Fidler, 35 SW 905. 


La.—Mix v. Creditors, 39 La. Ann. 


624, 2 S 391; Meaux v. Pittman, 35 
Chaffe v. Ludeling, 34 
La. Ann. 962; Tupery v. Edmondson, 
32 La. Ann. 1146; Wilson v. Benja- 


min, 26 La. Ann. 587; Wiltz v. De 


St. Romes, 18 La. Ann. 187; Dyer v. 
Drew, 14 La. Ann. 657; Cheevers v. 
Burke, 19 La. 429. 

Me.—Powers v. Mitchell, 75 Me. 
364; Demuth v. Cutler, 50 Me. 298; 
Wilson v. Nichols, 29 Me. 566; Clapp 
v. Balch, 3 Me. 216. 

Md.—Webster v. Byrnes, 32 Md. 


‘86. 


Mass.—Chamberlayne v. Nazro, 188 
454, 74 N. E. 674; Barry v. 
Page, 10 Gray 398; Seagrave v. Erick- 
son;.11Cush. 89. 
Mich.—Peo. v. Smith, 65 Mich. 1, 
sie NW 599. : 
Miss.—Lewis v. State, 65 Miss. 468, 


4 8 429 


Mo.—Fugate v. Glasscock, 7 Mo. 


Nebr.—Baker v. Union Stock Yards 
801,.89 N. W. 
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A dilatory 


269, 983 AmSR 484; Smith v. Spauld- 
ing, 40 Nebr. 339, 58 NW 952 

N. J—De Camp v. Miller, 44 N. J. 
L. 617; Wittemore v. Malcomson, 9 
ING aut ace oss Sherley v. Blizabeth, 
4 N. a Lie Jian58: 

N. Y.—Brown v. Jones, 1 Hilt. 204, 
3 AbbPr 80; Paliner v. Evertson, 3 
Cow. 417; Cry gier v. Long, 1 Johns. 
Cas. 393; Palmer vy. Green, 1 Johns. 
Cas. 101, Col. & C. Cas. 106. 

N. C—-Morgan v. Charlotte First 
Nat. Bank, 93 N. C. 352 

Or.—Hopwood Vv. Patterson, 2. Or; 
49;. Winter v. Norton, 1 Or. 42. 

Pa.—Smith v. People’s Mut. Live 
Stock Ins) Coj7173 (Pa. 215, v3sAw 567s 
Union Type Fdy. v. Kittanning Ins. 
Co., 138 Pa. 137, 20 A 841; Findlay v. 
Keim, 62 Pa. 112; Green v. North 
Buffalo Tp.,.56 Pa.°110; Good Intent 
Co. v.. Hartzell, 22 Pa: 277; Hartz ‘v. 
Com., 1 Grant 359; Engle v. Nelson, 
1 Penr. & W. 442; Wilson v. Hamilton, 
4 Serge. & R. 238; Riddle v. Stevens, 
2 Sere. & R. 537; Ackerman v. Derr, 
26 Pa. Dist. 397; Cunningham v. 
Ocean Coal Co., 14 Pa. Dist. 158, 28 
Pa. Co. 295; Cunningham vy. Ocean 
Coal ‘Coyol8cPace Dist2 158;-28" Pa. Co, 
295; Lacroix v. Macquart, 1 Miles 
42; Dixon v. Wood, 22 Pa. Co. 634; 
Myers v. Wogan, 5 Pa. Co. 266; Hoopes 


v. Pusey, 2-Chest. Co. 306;: ‘Long v. 
Zug, 20 LancLRev 52; Holtzner v. 
Byrne, 10 WklyNC 101; Com. v. Wil- 
son, 7 WklyNC 62. 

R. I.—Granite Bldg. Corp. Ni 


Greene, 25 R. I. 586, 57-A01649;) Pot- 
ter -wiosdames: (7) Rawk Ls 2eoPother: Vv; 
Smith, 7 R. I. 55; Gardner v. James, 
SRA. azo: 
S. C.—State v. eae Pe Sh Co nO aa: 
Ferguson v. King, 11 Cir. 588. 
S. D.—Heegaard v. neces L. & 
T. Co., 3 S. De569, 54-NW 656. 
Tenn.—Gilbert v. Tramell, 2 Coldw. 
282; Brazelton v. Brooks, 2 Head 
194; Reed v. Brewer, Peck 275. 
Tex.—Hoffman v. Cleburne Bldg., 
etc., Assoc., 85 Tex. 409, 22 SW-154; 
Burchard v. Record, 17 SW 241; Allen 
Ww: Read; 665 /Dex.:43}) 0.17 7 SW. 115: 
Trawick v. Martin Brown Co., 74 Tex. 
522, 12 SW 216; Graham v. McCarty, 
69 Tex. 323, 7 SW 342; Ferguson vy. 
Wood, 238 Tex. 177; Moke v. Fellman, 
17 Tex. 367, 67 AmD 656; Drake v. 
Brander, 8 Tex. 351; Compton v. 
Western Stage Co., 25 Tex. Suppl. 67; 
McClure v. Pair, (Civ. A.) 214 SW 
683; Harvey v. Provident Inv. Co., 
(Civ. A.) 156 SW 1127; Texas, etc., 
R. Co. v. Ochiltree, (Civ. A.) 127 SW 
584 [aff 104 Tex. 265, 136 SW 767]; 
Brooks v. Galveston City R. Co., 
(Civ. A.) 74 SW 330; Texas, etc., R. 
Cour lynch, U(Civee As ator SNVaL GOs 
Price v. Garvin, (Civ. A.) 69. SW. 
985; Tignor v. Toney, 13 Tex. Civ. A. 
518, 35 SW 881; Meade v. Warring, 
(Civ. A.) 35 SW 308; Waco Ice, etc., 
Co. v. Wiggins, (Civ. A.) 32 SW 58; 
Fields v. Ft. Worth, etc., R. Co., (Civ. 
A.) 30 SW 255; Eden v. Orborne, (Civ. 
A.) 29 SW 414; Logan v. Texas Bldg., 
ete, Assoc., 8 Tex. Civ. A. 490," 28 
SW 141; Maxwell v. Cisco First Nat. 
Bank, (Civ. A.) 24 SW 848; Meyer v. 
Smith, 8 Nexis Civ. Anis, 121 "SW 995. 
Wits — Holdridge v. Holdridge, 53 Vt. 
Pees ‘Stone v. Proctor, 2 D. Chipm. 
08. 


Va.—Howard v. Rawson, 2 Leigh 
733. 

Que.—Ramsey v. Hamburg-Ameri- 
can Packet Co., 17 Que. Super. 232, 

fa] Joining with another defend- 
ant in a plea in bar is sufficient to 
waive the right to plead in abate- 
ment. Thomas v. Lowy, 60 Ill. 512. 

{[b] “A plea in abatement to the 
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quently plead in abatement,’’ except’ under special 
cireumstances by permission of the court.8§ 
fault is equivalent to issue joined on the merits, and 
no dilatory plea can ordinarily be filed thereafter.*® 
If defendant has forfeited his right to plead in abate- 
ment to an original declaration, he camnot so plead 
to an amended declaration.®° 

Matters arising after a plea in bar are available 


A de- 


venue filed with pleas to the merits 
does not prejudice or embarrass or 
delay a fair trial of the action, and 
when properly interposed in good 
faith should not be stricken.’ E. O. 
Painter’ Fertilizer Co. v. Du Pont, 
54 Fla. 288, 45 S 507. 

Waiver of objections to pleading 
by plea to merits generally see infra 
§ 1234. 

81. U. S.—Bailey' v. Dozier, 6 How. 
23,; 12... ed., 328: 

‘ark.—Jetton v. Smead, 29 Ark. 372. 

Del.—Lycoming F. Ins. Co. v. Bush, 
15 Del. 181, 40 A 947. 

La.— Singleton v. Smith, 4 La. fake 

YM ontfort v. Hughes, 3 E. 
Smith 59%. 

N. C.—Montague v. Brown, 104 N. 
C. 161, 10 SE 186. 

Pa.—Murphy v. Chase, 103 Pa. 260; 
Liggett v. Ritter, 54 Pa. Super. 405 
{foll Findlay v. Keim, 62 Pa. 112]; 
Dixon v. Wood, 22 Pa. Co. 634. 

Tex.—Cisco Oil Mill v. Van Geem, 
(Civ. A.) 166 SW 439; Hall v. Howell, 
(Civ. A.) 56 SW 561. 

[a] fllustration.—A plea that the 
real amount in controversy is beyond 
the jurisdiction of the court and that 
in his petition plaintiff restricted his 
recovery to a sum within the juris- 
diction of the court for the fraudu- 
lent purpose of giving the court juris- 
diction should be filed prior to the 
beginning of the trial. Cisco Oil Mill 
Vv. wien Geem, (Tex. Civ. A.) 166 SW 
439. ; 

Waiver of objections by going to 
trial generally see infra § 1234. 

82. Stiles v. Homer, 21 Conn. 507; 
Cleveland v. Welsh; 4 Mass. 591. 

83. Sayles v. Abilene First State 
Beis etc., Co., (Tex. Civ. A.) 199 SW 

[a] Motion to set aside.—An at- 
tack upon the right of plaintiff to sue 
is matter for a plea in abatement, 
and where such plea was not filed in 
the due order of pleading, the issue 
cannot be raised by motion to set 
aside the judgment. Sayles v. Abi- 
lene First State Bank, etc., Co., (Tex. 
Civ. A.)-199 SW 823. 

84. Walpole v. Gray, 11 Allen 
(Mass.) 149; Whipple v. Rogerson, 
12 Gray (Mass.) 347; Cole v. Acker- 
man, 7 Gray (Mass.) 38. 

85. Cook v. Korshak, 301 Ill. 603, 
134 NE 49; Cunningham y. Ocean 
eet Co., 18 Pa: Dist. 158, 28 Pa. Co. 

86. 
596. \ 
87. Delaplain vy. Armstrong, 21 W. 
Va. 211. 

88. Riddle v. Stevens, 2 Serg. & R. 
(Pa.) 537; Long v. Zug, 20 LancLRev 
(Pa.). 523. Griffins vi Reilly, (Tex. Civ. 
A.) 275 SW 242. 

Withdrawal of plea in bar and in- 
terposition of plea in abatement see 
Abatement and Revival § 593. 

89. Boone v. Carroll, 35 La. Ann. 
281; Chaffe v. Ludeling, 34 La. Ann. 
962; Phipps v. Snodgrass, 31 La. Ann. 
88; Young v. Patterson, 11 Rob. (La.) 
7; Welsh v. Shields, 6 Rob. (La.) 484; 
Leeds v. Debuys, 4 Rob. (La.) 257; 
Reynolds v. Reynolds, 12 La. 617. 

[a] Wrongful default.—A default 
taken, without reasons assigned, at 
the moment of filing papers of which 
defendant has pleaded oyer, cannot 
defeat his right to the exception of 
domicile which he may file the next 
day. Peck v. Overton, 7 La. Ann. 70. 

90. Chapman v. Davis, 4 Gill (Md.) 
1665... Foster -v...Gulf,.ete., R..Co., 91 
Tex. 631, 45 SW ei ei Slaughter v. 
hee Ui Mexa CivenAan2 Soe 420 ON, 
372. 


See Abatement and Revival § 
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in abatement.®? 

Under code practice. Under statutes regulating 
practice according to which the only pleading per- 
mitted to a defendant is a demurrer or an answer,°?? 
defendant may include in the same answer pleas in 
abatement or to the jurisdiction and pleas to the mer- 
its,°* and by so doing does not waive the jurisdic- 
tional question.°+ 

[§ 267] b. Same Matter Pleadable in Abatement 
and Bar. Where the same matter may be pleaded 
either in abatement or in bar,®® and defendant choos- 
es the latter, he is entitled to all the privileges ac- 
corded to a plea in bar, and is not subject to the limi- 
tations of a plea in abatement;°® and where he 
pleads first in abatement, and his plea is overruled, 
he is not precluded thereby from subsequently set- 
ting up the same matter in bar.°7 

[§ 268] c. Effect of Demand for Bill of Particu- 
lars. A demand for a bill of particulars®® does not 
waive the right to plead to the jurisdiction or in 
abatement.°®? 

[§ 269] d. Plea in Abatement after Demurrer or 
Motion. There is a conflict of authority as to wheth- 
er a plea in abatement may be filed after the over- 
ruling of a demurrer; some eases holding that it 


may,! and others that it may not.? It has been held } dilatory pleas to the jurisdiction which admit a gen- | 
91. Eagle Iron Co. v. Baugh, 147 9. Murray v. Miller, 157 Ga. 11,] partakes also sometimes of the char- 

Ala. 613, 41 S 663; Johnson vy. Killian, ] 121 SE 113. acter of a plea of privilege.’’ Minch, 

6 Ark. 172; Young v. Citizens’ Bank, [a] “Declinatory exception is such | ete., Co. v. Cram, 1386 Md. 122, 124, 

31 Md. 66; Yancey v. Marriott, 1ja dilatory exception as merely de-|]110 A 204. 

Sneed (Tenn.) 28. clines the jurisdiction of the judge [a] The only pleas to the juris- 


92. See statutory provisions. 


93. Hallen v. Smith, 305 Mo. 157,) Black L. D. 
264 SW 665; Little Rock Trust Co,| fresne, 24 RevdeJur 140. 
v. Southern Missouri R. Co., 195 Mo. 10. See supra § 262. 
669, 98 SW 944; Meyer v. Phcenix a he Us 


Ins. Co., 184 Mo. 481, 83 SW 479; 


Johnson v. Detrick, 152 Mo. 2438, 53]135 Fed. 613. 
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- tion and Nature. 


before whom the action is brought.” 
See Dufresne vy. Du- 


U. S.—Derk P. Yonkerman Co. 
v. Charles H. Fuller’s Adv. Agency, 


[§§ 266-270 


that, where the demurrer is withdrawn under leave, 
matter in abatement may be set up in the answer;* 
but it has also been held that the withdrawal of a 
demurrer should be regarded as an undertaking by 
defendant to plead to the merits.4 After an insuffi- 
cient motion, the matter contained therein cannot be 
set up in a plea in abatement.° . 

[§ 270] 5. Pleas to the Jurisdiction*®—a. Defini- 
A plea to the jurisdiction is an af- 
firmative plea,’ for it is only by asserting an affirma- 
tive position that the plea can prevail.® A plea to the 
jurisdiction is a personal plea available only to de- 
fendant as to whom there is a lack of jurisdiction.® 
Under the use of the term “pleas in abatement” to 
include all dilatory pleas,?° pleas to the jurisdiction 
are frequently termed “pleas in abatement.”1* 
Strictly speaking, pleas to the jurisdiction are not 
pleas in abatement,” although they may be in the 
nature of such pleas,?2 and under the common-law 
practice they differ from the ordinary plea in abate- 
ment in that they must be signed in person and not 
by attorney,!? and should conelude with a prayer 
“si euria cognoscere velit,”?® or “if the court here 
will take cognizance of the action aforesaid.”+® In 
some cases a distinction is made between technical 


diction which can be considered as 
dilatory pleas are those which, while 
admitting jurisdiction in some court, 
deny it to the particular court in 
which the suit is brought. Smith v. 
People’s Mut. Live Stock Ins. Co., 173 
Pa, 15, 338. A 567) (for if no. court ‘has 


SW 891; Coombs, etc., Commn. Co. v. 
Block, 130 Mo. 668, 32 SW 11389; Lit- 
tle v. Harrington, 71 Mo. 390; Wechs- 
ler v. Davis, 209 Mo. A. 570, 239 SW 
554; Kingman-St. Louis Impl. Co. v. 
Bantley Bros. Hardware Co., 137 Mo. 
A. 308, 118 SW 500. See also Abate- 
ment and Revival § 296. 
94. See cases supra note 93. 

See Abatement and Revival § 


Benthall v. Hildreth, 2 Gray 
(Mass.) 288. 

97. Trinity, .etc.,-R, Co. v. Brown, 
(Tex. Civ. A.) 46 SW 926. 

98. See infra § 885 et seq. 

99. Oates v. Clendenard, 87 Ala. 
734, 6 S 3859; Watkins v. Brown, 5 
Ark. 197. 

Waiver of pleas after filing see in- 
fra § 286, 

1. Deane v. Echols, 2 App. (D. C.) 
522; Bauer v. Samson Lodge K, P., 
102° Ind: 262,°1 NE 571. 

2. Butts v. Grayson, 14 Ark. 445; 
MeDavid -v.° Rork, 92 ‘Til. “A. 482; 
Knowlton v. Culver, 2 Pinn. (Wis.) 86, 
1 Chandl. 214. 

3. Wheelock v. Lee, 74 N, Y. 495 
(want of jurisdiction). 

4 wneilman v. Martin, 2 Ark. 158. 

5. Union Nat. Bank v. Centreville 
First Nat. Bank, 90 Ill. 56. 
pet Verification of plea see infra § 
826. 

7. Pyron v. Ruohs, 120 Ga. 1060, 
48 SE 434. See also Abatement and 
Revival §§ 17-37; Courts § 144. 

8. Pyron v. Ruohs, 120 Ga. 1060, 
48 SE 434. 

[a] Demurrer to the jurisdiction 
of the court is a “‘plea to the juris- 
diction,’ within the meaning of an 
action precluding appellate courts 
from proceeding to a reversal for 
want of jurisdiction unless a plea to 
the jurisdiction is filed in the court 
below. Pryor v. Adams, 1 Call (5 
Vas) 382, 391) 1 AmD) 533. 


Ala.—Eagle Iron Co. v. Baugh, 147 
Ala. 613, 41 S 668. 

Ill.—Gemmill v. Smith, 274 Ill. 87, 
113 NE 27; Scott v. Waller, 65 Ti. £81: 

Md.—Minch, etc., Co. v. Cram, 136 
Md. 122, 110 A 204; Tyler v. Murray, 
57 Md. 418. 

Mich.—National Fraternity Vv. 
Judge Wayne Cir. Ct., 127 Mich. 186, 
86 NW _ 540; Heyman v. Covell, 36 
Mich. 157. : 

Mo.—Curfman v. Maryland Fidel- 
ity, etc., Co., 167 Mo. A. 507, 152 SW 
126 [foll Pittsburg Plate Glass Co. v. 
Maryland Fidelity, etc., Co., (Mo. A.) 
152 SW 129; Renshaw v. Maryland 
Oty ead étc., Co., (Mo. A.) 152 SW 


Nebr.—Guthman vy. Guthman, 18 
Nebr. 98, 24 NW 435. 

Pa.—Malessa v. Pennsylvania R. 
Coy. 22 ea Dist. LOSt 41 Pa. Goel: 
Street R. Pub. Co. v. Conner, 13 Pa. 
Dist. 186; Wigheonie ee Nanas Bottom 
Slate Co., 14 Pa. Co. 

SN plea in Sate ae nai is the correct 
way to raise the jurisdictional ques- 
tion.” Sheetz v. Chesapeake, etc., R. 
Col L0) Pa, Distimetce 

12. Ill.—Safford v. Sangamo Ins. 
Co., 88 Ill. 296; Kamp v. Bartlett, 164 
Ill. A. 388 [foll Leslie v. Bartlett, 164 
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Md.—Minch, etec., Co. v. Cram, 136 
Md. 122, 110 A 204; Tyler v. Murray, 
57 Md. 418. 


ak G.—Moseley Ve Elunter, 25 N2 CG, 
ve C.—State v. Scott, 17 S. Cc. L. 


Tenn.—Lookout Knitting Mills v. 
Reid, 147 Tenn. 399, 248 SW 306. 

Tex.—Stevens v. Polk County, 58 
Tex. Civ. A. 153, 123 SW 618. 

Va.—Hortons v. Townes, 6 Leigh 
(33 Va.) 47. 

“A plea to the jurisdiction, though 
denominated a plea in abatement, dif- 
fers from it in some particulars. It 


jurisdiction the matter goes in bar, 
not in abatement). 

{b] Since sustaining a plea of 
privilege (1) simply requires a change 
of venue (see supra § 262) (2) a plea 
of privilege is not a plea in abate- 
ment (Stevens v. Polk County, 58 Tex. 
Cive A. 153, 123 SiWe 618)! 

13. Safford v. Sangamo Ins. Co., 
88 Ill. 296; Kamp v. Bartlett, 164 Ill. 
A. 338 [foll Leslie v. Bartlett, 164 Ill. 
A. 347]; Beck, ete., Lith. Co. v, Mon- 
arch Brewing. Co., 131 Ill. A. 645; 
Minch, etc., Co. v. Cram, 136 Md. 122, 
110 A 204; Smith v. People’s Mut. 
Pane Stock Ins. Colas UPA Mion 

67 

[a] In nature of plea of privilege. 
—Minch, ete., Co. v. Cram, 136 Md. 
122, 110 -A 204; Tyler v. Murray, 57 
Ma. 418. Plea of privilege see Venue. 

[b] Declinatory exception.—(1) 
Trudeau v. Beaudet, 47 Que. Super. 
201 wiG2)eelt aS snot by an inscription 
in law, but by a declinatory excep- 
tion that a defendant may deny the 
jurisdiction of the superior court to 
hear an action, on the ground that 
plaintiff has only set forth in the 
body of the declaration items aggre- 
gating to a sum-under one hundred 
ao ans Morin v. Paquet, 13 Que. Pr. 

Plea in paren ae infra § 275. 

14. See infra § 8 

[a] A motion to ainniee the cause 
and quash the attachment, in the mu- 
nicipal court of Chicago, is not a plea 
to the jurisdiction, within the rule 
that a plea to the jurisdiction signed 
by an attorney and not in person or 
by an agent waives objections to the 
jurisdiction. Friend v. Goldsmith, 
ete, Co., 307 Ills 45,1388 NB 186. 

15. Hortons v. Townes, 6 Leigh 
(33 Va.) 47. See also supra § 208 
Ot seat 


Pooler v. Southwick, 126 1I1l, 
A. 264. 


See also supra § 208 et seq. 


a —  — — — 


*By GILBERT G: FINLEY (§§ 270-274). 


——o OO . ___ eS nn nn ooo 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


aE 


§§ 270-271] 


eral jurisdiction of the court but state a special ex- 
emption of defendant or a special privilege of place, 
and pleas which deny the existence of a cause of ac- 
tion within the local limits of the jurisdiction.+7 
Accordingly, it has been said that at law there are 
two classes of pleas to the jurisdiction of the court, 
—those in bar and those in abatement.t8 In other 
cases a plea to the jurisdiction has been classed as a 
special plea in bar,?® and it is sometimes held that a 
plea to the jurisdiction may properly be joined with 
a plea in bar.*° It has also been considered that 
the question of the jurisdiction of the court to hear 
and determine a case may be raised either by plea in 
abatement or by answer in bar,?1 and that the ob- 
jection that jurisdiction to entertain the suit does 
not exist is one which may be taken by answer.?? It 
is reversible error for a court to treat a plea to the 
jurisdiction as a demurrer.?? The filing of a plead- 
ing which has once been held insufficient on demur- 
rer 1s properly reached by a plea to the jurisdiction 
which is, in such ease, in legal effect a motion to 
strike.2* The fact that a plea purports to be on a 
limited appearance is not material in determining 
whether it is a plea to the jurisdiction.?® 

[§ 271] b. Necessity and Propriety. Where lack 
of jurisdiction does not appear on the face of the 
proceedings, but facts not of record must be shown 


Ivar. eondons v.7 Cox, oy Re 2-H... 
239; Companhia de Mocambique v. | v. 
South African Co., [1892] 2 Q. B. 358. 


18. Ewald v. Ortynsky, 77 N. J. Eq. 


etc., Co., 


land Fidelity, 
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(A.) 247 SW 468; 
American Nat. Assur. Co., 
A. 239, 212 SW 390; Curfman v. Mary- 
ete.; 
507, 152 SW 126 [foll Pittsburg Plate 
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to defeat jurisdiction, the question of lack of juris- 
diction must be raised by special plea,?® unless some 
other mode of proceeding is prescribed or authorized 
by statute ;?7 but where the petition itself shows the 
lack of jurisdiction, no such plea is necessary,”*® as 
defendant may raise the question by special excep- 
tion to the petition?® or by demurrer.*® A plea to 
the jurisdiction of a federal court in a suit in equity 
is not objectionable because it alleges more than one 
ground of objection to the jurisdiction.*+ After a 
motion to dismiss has been overruled, a plea to the 
jurisdiction on the same ground ought not to be en- 
tertained.*2, Where no court has jurisdiction, the 


proper plea is one in bar, and not in abatement.** 


Amount in controversy. A plea to the jurisdic- 
tion on the ground that the amount involved is less 
than the minimum amount of which the court may 
take jurisdiction is a good plea in abatement,** but a 
plea in abatement is not the proper procedure in a 
case where the court has jurisdiction, although the 
amount in controversy is so small that, under the 
statute, plaintiff would be entitled to a nonsuit.*® 

Suit in wrong county or district. Where the court 
has jurisdiction, the fact that the action should more 
properly be brought in another court is not ground 
for a plea in abatement.°® It has been held that, 


Roberts 
201 Mo. 


[a] Thus in New York, under the 
rules of civil practice, which have 
the force of statutes, a lack of juris- 
diction of the person of defendant or 


Co:,) 167 Mose. 
of the subject of the action, not ap- 


76; 76. A 577 [aff 78 N. J. Eq. 527, 
79 A 270]. 
19. Co., (A.) 152 SW 129; 


Smith v. McCleod, 22 F. Cas. 
No. 13,073, 1 Cranch C. CG. 43. 

[a] In a court of limited jurisdic- 
tion a plea that the cause of action 
did not arise within the territorial 
jurisdiction of the court is a plea in 
en Smith v. McCleod, 22 F. Cas. No. 

Duet cranch ©..C. 437 

"20. Salisbury v. Salisbury, 274 Mo. 
180, 202 SW 529. See also Abatement 
and Revival §§ 595-597. 

21. Great Western L. Assur. Soc. 
v. State, 181 Ind. 28, 102 NE 849, 103 
NE 843 (it is immaterial in which 
way the jurisdictional question is 
raised). 

22.. North Pac. SS. Co. v. Soley, 
ane lies. 42h, 42—SCL. 87,00, bed. 

23. Gaines v. Bankers’ Alliance, 
113 Ga. 1138, 39 SE 502. 

24. Swartzendruber v. Polke, 205 
Iowa 382, 218 NW 62. 

Striking generally see infra § 974 


et seq 

25. Bannat v. Zulley, 243 Ill. A. 
497. 

26. U. S.—Walker.v. Flint, 7 Fed. 


435, 2 McCrary 341; Parsons v. Denis, 
7 Fed. Sli yas, McCrary 359. 

‘Ala.—Tigrett v. Taylor, 180 Ala. 
296, 60 S 858; Campbell v. Crawford, 
63 Ala. 392. 

Colo.—Peo. vy. Denver County Ct., 68 
Colo. 420, 190 P 425. 

Ga.—Thurman vy. Willingham, 18 
Ga. A. 395, 89 SE 442; Ocilla South- 
ern: R. Co. v. Fletcher, 16 Ga. A. 522, 
85 SE 673. 

Ill.—Holloway v. Freeman, 22 Ill. 
197; Buchanan vy. Scottish Union, etc., 
Pn sai. 210) Ls PA Rb 2 3. 

Ind.—Wilcox v. Moudy, ea Ind. 219; 
Newell v. Gatling, 7 Ind. 

Iowa.—Meunch v. eaitedbadk 41 
Iowa 527. 

Ky.—Thraves v. Bankers’ Oil Co., 
196 Ky. 362, 244 SW 698; Richardson 
Vv. Louisville, ete., R. Co., 129 Ky. 449, 
111 SW 343, 112 SW 582, 33 KyL 916, 


972. 

La.—Bernstein  v. piers aes 
Stave Co.,.122 La. 412, 47 8.7 
Minn.—Minneapolis St. Re ron v. 


Hare, 168 Minn. 423, 210 NW 161. 
Mo.—Harris v. McQuay, 
SW 305; Jackson v. Weber Impl., 


(A) 300. 


Glass Co. v. Maryland Fidelity, etce., 
Renshaw’ v. 
Maryland Fidelity, etc., Co., (A.) 152 
SW 129]; Kingman-St. Louis Impl. 
Co. v. Bantley Bros. Hardware Co., 
137- Mo. A. -308, 118 SW 500: 

Nebr.—Kyd v. Cortland Exch. Bank, 
56 Nebr. 557, 76 NW 1058;- Herbert 
v. Wortendyke, 49 Nebr. 182, 68 NW 
350; Anheuser-Busch Brewing Assoc. 
v. Rese teen 41 Nebr. 897, 60 NW 373. 

N. Y.—Brisbane v. Pennsylvania 1a 
Co., 141 App. Div. 366, 125 NYS 1042 
[rev on other grounds 205° NY 
431, 98 NE 752, 44 LRANS 274, 
AnnCas1913E 593]; Barber v. Barber, 
137 App. Div. 665,122 NYS 452; John- 
son v. Adams Tobacco Co., 14 Hun 
89; Koenig v. Nott, 2 Hilt. 323. 
oN C.—Newman v. Tabor, 27 N. C. 
ol. 

Oh.—Kehnast v. Daum, 6 OhS&CP 
401, 4 OhNP 366. 

j elena Re (Co. _v. 


Nicholson, 61 Tex. 550; Dallam Coun- 
ty v. S. H. Supply Co., (Civ. A.) 176 
SW 798. 

Va.—Jones v. Bradshaw, 16 Gratt. 
CovenVat. OO 

W. Va.—Pennington v. Gillaspie, 
63 W. Va. 541, 61 SE 416; Mankin v. 
Jones, 638 W. Va. 373, 60 SE 248, 15 
LRANS 214. 

[a] Statute construed.—Under a 
statute requiring special pleas to the 
jurisdiction unless want of jurisdic- 
tion appears on the face of the pro- 
ceedings, "want of jurisdiction” re- 
fers to the subject matter, not to the 
person. Thurman y. Willingham, 18 
Ga. A. 395, 89 SE 442. 

[b] Motion to quash a return of 
service of the summons will not take 
the place of a plea to the jurisdiction. 
Jackson v. Weber Impl., etc., Co., (Mo. 
A.) 247 SW 468. 

[ec] The general issue cannot he 
availed of to raise the question of the 
jurisdiction of superior courts, except 
where the action is in its nature lo- 
eal, as relating to the possession of 
land, or where the court has no juris- 
diction at common law, or where no 
court in the state has jurisdiction, 
or where it has been taken away by 
pycutes Green v. Mangum, 7 N. C. 
3 


27. 


See statutory provisions. 


pearing on the face of the complaint, 
is ground for a motion for judgment 
dismissing the complaint. Civ. Pract. 
Rules, rule 107. 

[b] Pleading in answer.—(1) Un- 
der code practice separate pleas in 
abatement are abolished and jurisdic- 
tional objections must be pleaded in 
the answer and tried like other de- 
fenses. Draper v. Springport, 15 Fed. 
328, 21 Blatchf. 240. (2) Where a 
jurisdictional defect does not appear 
upon the record, but must be proved, 
it is proper to plead the lack of ju- 
risdiction in the answer, and by so 
pleading the defense of lack of juris- 
diction is preserved. Smith v. Atlas 
Bae Corp., 112 Nebr. 6, 198 NW 


28. In re O’Brien, 79 Conn. 46, 63 


A 

29. Thomason v. Ham, (Tex. Civ. 

A.) 210 SW 561. 

See infra §§ 503-504. 

31. Cooper vy. Preston, 105 Fed. 403. 
Martin y. Chicago, ete., R. Co.,. 
. 97, 77 NE 86; Grand Lodge 
B. L. F. v. Cramer, 164 Ill. 9, 45 NE 
165; Union Nat. Bank v. Centreville 
First Nat. Bank, 90 Ill. ‘56; Holloway 
vi Freeman, 22 Ill. 197. 

33. Rea v. Hayden, 3 Mass. 24; 
Smith v. People’s Mut. Live Stock 
Ins. Co., 173 Pa. 15, 33 A 567; Males- 
sa v. Pennsylvania R. Co., 22 Pa. Dist. 
108741, Pa. sCo.n 315; .Areot vi «hast 
India Co., 3 Bro. Ch. 292, 29 Reprint 
544, 4 Bro. Ch. 180, 29 Reprint 841, 2 
Ves. Jr. 56, 80 Reprint 521. 

[a] Thus a plea that the matters 
complained of were acts of state not 
cognizable in any court was not a 
plea to the jurisdiction at all, but a 
plea in bar. Arcot v. East India Co. ee 
3 Bro. Ch. 292, 29 Reprint 544, 4 Bro. 
Ch. 130, 29 Reprint 841, 2 Ves. Jr. 
56, 30 Reprint 521. 

34. Bridge v. Ballew, 11 Tex. 269; 
Little v. Woodbridge, 1 Tex. A. Civ. 
Cas. § 152. 

Amount in controversy as affecting 
jurisdiction generally see Courts §8§ 


47-73. : 
noag McNaughton v. Hunter, 2 N. C. 
36. Otis v. Wakeman, 1 Hill (N.- 


Y.) 604 (in such case the remedy is 
by motion). 
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where an action, local in its nature, is commenced in 
the wrong eounty, defendant is not obliged to plead 
the fact in abatement, but if the objection appears 
on the record, he may avail himself of it on demurrer, 
or if it does not appear on the record, he may avail 
himself of it on the trial under the general issue.?* 
with respect to certain 
elasses of actions, that a defendant may be sued only 
in the county of his residence®® or in the county in 
which he may be found,*® the fact that the action 
has been brought in a county or district other than 
that so designated by statute is ground for a plea to 
the jurisdiction*® or in abatement,*#1 and a plea 
based upon this ground is sometimes designated a 


But under statutes providing, 


plea of privilege.*? 
[§ 272] c. Contents.** 


37. Haskell v. Woolwich, 58 Me. 
BEE {foll Hathorne v. Haines, 1 Me. 


38. See statutory provisions. 

Residence as fixing venue generally 
see Venue [40 Cyc 93]. 

39. See statutory provisions. 

Place where defendant found as fix- 
ing venue see Venue [40 Cyc 107]. 


40. Perry v. Tumlin, 161 Ga. 392, 
132) SE 70. 
41. Huntsville Grocery Co. v. 


Johnson, 13 Ala. A. 488, 69 S 967. 

42. See supra § 262. 

43. Of plea of privilege in Texas 
see Venue. 

44. . S.—Rhode Island v. Massa- 
chusetts, 12 Pet. 657, 9 L. ed. 1233. 

Ala.—Fields v. Walker, 23 Ala. 155 
poe ems apes v. Martin, 2 Ark. 

Ga.—Kahn v. Southern Bldg., etce.. 
Assoc., 115 Ga. 459, 41 SE 648; Fain 
v. Crawford, 91 Ga. 30, 16 SE 106; 
Ridling v. Stewart, 77 Ga. 539; Au- 
gusta Nat. Bank v. Southern Porce- 
lain Mfg. Co., 55 Ga. 36; Georgia R., 
ete., Co. v. Davis, 14 Ga. A. 
SE 387; Kiser v. Oglesby, 11 Ga. A. 
190, 74 SE 1036. 

Md.—Dumoussay v. Delevitt, 3 

Bateman, 10 


Harr. & I. L521 
Lawrence v. Smith, 5 


Mass.—Tingley vy. 
Mass. 343; 
Rea v. Hayden, 3 Mass. 


ied 362; 
ae .—Heyman v. Covell, 36 Mich. 
1 
N. H.—Jones vy. Winchester, 6 N. 
H. 497. 
N. Y.—Otis v. Wakeman, 1 Hill 604. 
Vt.—Kenney v. Howard, 67 Vt. 375, 
31 A 850; Peck v. Barnum, 24 Vt. 75 


Va.—Bristol Bank v. Ashworth, 122 
Va. 170, 94 SE 469; Deatrick v. State 


li. Ins. Co., 107 Va. 602, 59 SE 489; 
North America Guarantee Co. vy. First 
Nat. Bank, 95 Va. 480, 28 SE 909; 


Raine v. Rice, 2 Patt. & H. 529. 

Eng.—Rex v. Johnson, 6 Hast 583, 
102 Reprint 1412. 

‘45. Georgia R., etc., Co. v. Davis, 
14 Ga. A. 790, 82° SH 387; Kiser v. 
Oglesby, 11 Ga, A. 190, 74 SE 1036; 
Minch, rae COV: Cram, 136 Md. 122 
110 A 20 

46. ‘ill v. Nelson, 70 N. J. L. 376, 
' 57 A 411; Bristol Bank v. Ashworth, 
122 Va. 170, 94 SE 469; Deatrick v. 
State L. Ins. Co., 107 Va. 602, 59 SE 
A439 Wondon: v7 Coxe. “Re (2 Hi ae. 
239; Companhia de Mocambique v. 
South African Co., [1892] 2 Q. B. 358. 

47. See Prim v. Davis, 2 Ala. 24, 
25 (“it is immaterial to the defend- 
ant what other Court has jurisdic- 
_ticn, if he, by law, is exempt from 
that to which he is cited by the 
plaintiffs’). And see Illinois cases 


infra note 62. 
(Tex. Civ. A.) 


48. Day v. Mercer, 
175 SW 764. 
Error not fatal_—Where an 


[a] 


The general rule is that 
in a plea to the jurisdiction of a court of general ju- 
diction, it must be shown, not only that the court in 
which the action is commenced has no jurisdiction, 


790, 82- 


PLEADING 


risdiction.*® 


venue.*? 
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but that there is another court which has jurisdic- 
tion,#* and the plea should state what court has ju- 
An exception to this rule is, however, 
recognized when the plea presents facts showing that 
the subject matter is beyond the general jurisdiction 
of the courts of the state or of the country,*® and a 
further exception has been made in some cases where 
lack of jurisdiction depends upon nonresidence or 
It has also been held that if it is shown 
that, the court in which the action is brought has not 
jurisdiction, the plea may be sustained notwithstand- 
ing an erroneous statement therein as to the court 
which has jurisdiction,*® and that, in pleading to 
the jurisdiction of an inferior court of limited juris- 


diction, it is not necessary to allege the jurisdiction 


action is brought in the district court 
whose jurisdiction extends to cases 
involving five hundred dollars or 
more, to recover the sum of six hun- 
dred dollars, a plea to the jurisdiction 
alleging that the real amount in con- 
troversy is less than five hundred dol- 
lars and that the claim of six hun- 
dred dollars was fraudulently made 
to confer jurisdiction, is properly sus- 
tained, although it is also alleged that 
the real amount in controversy is less 
than two hundred dollars, thus bring- 
ing the case within the jurisdiction 
of a justice of the peace, and the 
evidence shows that the real amount 
is three hundred dollars, thus bring- 
ing the case within the jurisdiction 
of the county court. Day v. Mercer, 
(Tex. Civ. A.).175 SW 764. 

49. Midland Pac. R. Co. v. McDer- 
mid, 91 Ill. 170; Sodor v. Derby, 2 
Ves. 337, 28 Reprint 217. 

50. U. S.—Lewicki v. Wiordi, 213 
Fed. 647. 

Ill. Willard v. Zehr, 215 Ill. 148, 
TAN) LOS. fati 2116. LIT. nA 4.96) 5 
Humphrey y. Phillips, 57 Ill. 132. 

Ky.—Richardson vy. Louisville, etce., 
R. Co., 129 Ky. 449, 111 SW 348; 112 
SW 582, 33 KyL 916, 972. 

Me.—Hibbard v. Newman, 101 Me. 
410, a A 720. 

N. C.—Stramburg vy. Heckman, 44 
INGE Cora 50. 

Tex.—San Antonio, ete, R. Co. v. 
Cockrill, 27-Tex- (613,510, (SW * 7025 
Breen v. Texas, ete., R. Co., 44 Tex. 
302; Callender v. Short, 34 Tex. Civ. 
A. 364, 78 SW 366. 

vt.—U. S. v. U. S. Fidelity, 
Co., 80 Vt. 84, 66 A 809. 

Alta.—Strathdee v. Manufacturers 
Evlns: CospgcAl tas mile ka. 

[a] “fo meet the requirements of 
good pleading, the plea must negative 
every fact from which jurisdiction 


ete; 


may be presumed.’* U.S. v. Ss. 
las: etc., Co., 80 Vt. 84, 89, 66 A 
[b] County in which cause of ac- 


tion arose should be stated. Middle- 
ton vy. Pinnell, 2 Gratt. (48 Va.) 202. 

[c] Where action is brought in 2 
court of general jurisdiction, whose 
jurisdiction in a particuler case is 
presumed, a plea to the jurisdiction 
should point out distinctly the rea- 
sons why the court has not jurisdic- 
tion. Lewicki v. Wiardi, 213 Fed. 
647; Richardson vy. Louisville, ete., 
R. Co., 129 Ky. 449, 111 SW 348, 112 
SW 582, 33 KyL 916, 972; Strathdee 
v. Manufacturers L. Ins. Co., 2 Alta. 
L. 141. 

51. U. S.—Potomac Milling, ete., 
er v. Baltimore, ete., R. Co., 217 Fed. 
665. 

Ala.—Cable-Shelby-Burton Piano 
Co. v. Turbeville, 213 Ala. .565, 105 S 
555; Atlantic Coast Line R: *Co.. Vv. 
Ballard, 202 Ala. 354, 80 S 436; .Sta- 
ples v. Steed, 167 Ala. 241, 52 S 646, 


to which plaintiff should have resorted.*® 
must negative every fact from which jurisdiction may 
be presumed,®° and every circumstance under which 
jurisdiction might exist;°! and if the facts averred 


The plea 


AnnCas1912A 480; 
41 S 418; Louisville, ete. R. 
Laney, 14 Ala. A. 287, 69 S 993. 
Fla.—Williams vy. Peninsular Gro- 
cery Co.,-73' Fla. 937, 75 S 5217. 
Ga.—Thomason v. Thompson, 129 
Ga. 440, 59 SE 236, 26 LRANS 536; 
Southern Express Co. v. B. R. Electric 
Co., 126 Ga. 472, 55°-SE 254. 
Ill.—Diblee v. Davison, 25 Ill. 486; 
Butler v. National Live Stock Ins. 
Co., 200 Ill. A. 280; People’s Bank v. 
Wood, 193 Ill. A. 442; Sullivan v. 
illinois, Bub; ete,s "Con ts Gyre AS 
gee, Adamski v. Wieczorek, 93.Tll. A. 
e 
Ind.—Darnell v. State, 174 Ind. 143, 
90 NE 769 [aff 226 U. S. 390, 33 SCt 
120, 57 L. ed. 267]; Evans v. State, 
165 Ind. 369, 74 NE 244, 75 NE 651, 
2 LRANS 619, 6 AnnCas 813; Moore 
v. Morris, 142 Ind. 354, 41 NE 796; 
Moore-Mansfield Constr. Co. v. Mari- 


Pelham v. Miller, 
€o. Vv. 


on; etc. Tract.“ "Cos 52 “ind. Aw 543 
101 NE 15. 

La.—West v. Lehmer, 115 La. 213, 
38 S 969. 


Me.—Biddeford Sav. Bank v. Mosh- 
er, 79 Me. 242, 9 A 614. 

Mich.—Matthews v. Montreal Min. 
Co., 188 Mich. 541, 150 NW 127. 

N. Y.—Huber y. Ehlers, 76 App. 
Div. 602, 79 NYS 150. 
yes C.—-Moseley v. Hunter, 25 N.. CGC. 

Or.—Goodnough Mercantile Co. v. 
Galloway, 48 Or. 239, 84 P 1049. 

Tenn.—Lookout Knitting Mills v. 
Reed, 147 Tenn. 399, 248 SW 306. 

Tex.—Cavin y. Hill, 83 Tex. 738, 18 
SW 3238; Burchard v. Record, 17 SW 
241; Stark v. Whitman, 58 Tex. 375; 
Carter v. Marks, 17 Tex. 539; Gulf, 
ete., R. Co. v. Foster, (Civ. A.) 44 SW 
198; McKie v. Echols, 1 Tex. A. Civ. 
Cas. § 1282. 

Vt.—Bowman v. Stowell, 21 Vt. 309. 

Va.—Seaboard Air Line R. Co. v. 
Bowden, 144 Va. 154, 131 SE 245; 
Deatrick v. State L. Ins. Co., 107 Va. 
602, 59 SE 489. 

“Such a plea must anticipate and 
exclude all such supposable facts as 
would, if alleged on the opposite side, 
defeat the plea.” Moore-Mansfield 
Constr. Co. v. Marion, ete., Tract. Co., 
52 Ind. A. 548, 101 NE 15, 18. 

[a] Illustration.—Where plaintiff 
sued in Maryland for the destruction 
of buildings and personal property by 
a fire negligently set out by defend- 
ant railroad company in West Vir- 
ginia, a plea to the jurisdiction that 
the land was located in West Vir- 
ginia did not meet the entire case, and 
was therefore demurrable. Potomac 
Milling, etc., Co. v. Baltimore, ete., 
R. Co., 217 Fed. 665. 

[b] In an attachment case (1) a 
plea in abatement which alleges -that 
“the defendants are resident citizens 
of this State’ is insufficient, as this’ 
allegation in terms applies to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in the plea may be admitted to be true, and yet the 
court may still, by reasonable intendment, have ju- 
So a plea of want of 
jurisdiction of the person must negative every means 
by which jurisdiction might have been acquired.*? 
Where défendant claims that fraud on the jurisdic- 
tion of the court is being attempted by fraudulent al- 
legations in the petition made to show jurisdiction, 
Where the jurisdic- 
tion of an inferior court has been ousted by a su- 
perior court, it is sufficient for the plea to allege that 
proper pleadings have been filed invoking the juris-, 
diction of the superior court, and that it has as- 
sumed the exercise of such jurisdiction.®® 
pearing upon the record need not be alleged in the 
plea;°° nor is it necessary that the pleas should nega- 
tive matter which the petition or declaration itself 
excludes by a reasonable intendment.** 


risdiction, the plea is bad.°? 


he should plead such fact.°* 


date of the plea, and not to the time 
of issuing the writ or of service on 
defendants; and the defendants might 
have been resident citizens of the 
state at the time the plea was filed, 
even though they were not such at 
the commencement of the suit. Bow- 
man v. Stowell, 21 Vt. 309, 313. (2) 
Where an action is commenced by at- 
tachment, levied upon a fund in the 
hands of a third person, a plea in 
abatement, denying the jurisdiction 
of the court and alleging that the 
fund garnished did not belong to de- 
fendant but to another person, was 
not insufficient for failure to allege 
that defendant had no other funds 


_ within the jurisdiction or that he had 


not received any funds from the gar- 
nishee since the commencement of 
the suit. Lookout Knitting Mills v. 
Reid, 147 Tenn. 399, 248 SW 306. 

[ce] Location of land.—Where a 
statute authorizes plaintiff to bring 
suit in the county ‘‘where the land or 
a part thereof is situated,’ a plea 
which does not controvert the fact 
that the land for the recovery of 
which the suit was brought, or a part 
thereof, was situated in that county 
is insufficient. Ryan v. Jackson, 11 
Tex. 391. 

{d] Place of accrual of cause of 
action.—(1) A plea in abatement set- 
ting up defendant’s right to be sued 
in the county of his residence, which 
is different from that in which the 
action is pending, should contain spe- 
cific averments as to the place where 
the cause of action accrued, of such 
degree of certainty as to exclude the 
idea that the cause of action may 
have accrued in the county where the 
action was brought. Williams v. 
Peninsular Grocery Co., 73 Fla. 937, 
75 S 517. (2) Where the declaration 
purports to embrace several causes 
of action, a plea to the jurisdiction 
on the ground that the causes of ac- 
tion did not accrue in the county in 
which the suit was brought, is not 
sufficient. The reasonable construc- 
tion of such a plea is that all of the 
causes of action did not accrue in 
such county, and that may have been 
true, and yet some of them might 
have accrued in the county, in which 
event the court would have had juris- 
diction. In such a case the plea 
should show that the court had no 
jurisdiction of any of the causes of 
action, and should aver that no one 
of the causes of action accrued in 
he foe Dunlap v. Turner, 64 
Tes ; 

[e] Residence.—(1i) When an ac- 
tion is brought in a county in which 
it is alleged that thé trustee did not 
reside at the time of the service, a 
plea in abatement is bad on demur- 
rer if it fails to allege nonresidence 
at the time the action was commenced. 
Hibbard v. Newman, 101 Me. 410, 64 
A 720. (2) Where the statute per- 
mits an action to be brought in the 
county of defendant’s residence or 
the county in which the act com- 


PLEADING 


Facts ap- 


plained of occurred, a plea that at 
the time of the commencement of the 
action defendant was not a resident 
of the county in which the action was 
brought, but a resident of another 
county, was bad on demurrer. Sta- 
ples v. Steed, 167 Ala. 241, 52 S 646, 
AnnCas1912A 480. 

[f] Jurisdictional facts must be 
put in issue by a plea of privilege. 
Knox v. Cunningham, (Tex. Civ. A.) 
226 SW 461. 

[gg] Matters to be controverted in 
a plea of privilege are matters of 
fact, and not questions of law. Yates 
x State, (Tex. Civ. A.) 3 SW (2d) 


14. 

[h] Plea must stand without the 
aid’ of extrinsic evidence to support 
it. Seaboard Air Line R. Co. v. Bow- 
den, 144 Va. 154, 131 SE 245. 

{i] Plea not bad for duplicity.— 
A plea to the jurisdiction, necessarily 
negativing every ground of jurisdic- 
tion enumerated in the statute, is 
not bad for duplicity, under the rule 
that a plea in abatement, pleading 
two or more distinct and sufficient de- 
fenses, either of which, if true, will 
necessitate a finding for defendant 
tendering’ the plea, is duplicitous. 
Deatrick. v. State L. Ins. Co., 107 Va. 
602, 59 SE 489. Duplicity generally 
see supra § 252. 

215 Ill. 148, 


52. Willard. v.- Zehr, 

74 NE 108; Diblee v. Davison, 25 Ill. 
486; Spurlock v. Dunaway, (Tex. Civ. 
A.) 277 SW.'758. 

[a] Suit against trustee of joint- 
stock association.— Where the statute 
permits joint-stock associations to be 
sued by name, a plea of privilege by 
defendant in an action on a note Sse- 
cured by mortgage executed by him 
as trustee of a joint-stock associa- 
tion is insufficient to authorize re- 
moval of the suit where it does not 
allege that the residence of the joint- 
stock association is not in the county 
in which the suit is brought. Spur- 
lock v. Dunaway, (Tex. Civ. A.) 277 
SW 758. 

53. Ala.—Montgomery Iron Works 
v. Bufaula Oil, etc., Co., 110 Ala. 395, 
20 S 300; Smith v. Gibson, 83 Ala. 
284, 3 S 321. 
ep ae Raton v. Hopkins, 11 Ark. 

Conn.—Colburn v. Tolles, 13 Conn. 


lll.—Funk v. Ironmonger, 76 Ill. 
506; Scott v. Waller, 65.111. 181; 
Humphrey v. Phillips, 57 Ill. 132. 

Ind.—Cole v. Merchants’ Bank, 60 
Ind. 350; State v. Willams, 7 Blackf. 
493; . Clarke v. Hite,,5 Blackf.: 167; 
Brown v. Underhill, 4 Ind. A. 77, 30 
NE 430. 

Mass.—Oliver Ditson Co. v. Testa, 
216 Mass. 123, 103 NE 381 (recogniz- 


ing rule). 

N. Y.—Bridge v. Payson, 8 N. Y. 
Super. 614. 

N. C.—Stramburg v. Heckman, 44 


IN C2505 
ge een oT aaley v. Hornsby, 3 Lea 
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Where several causes of action are embraced in 
different counts,®* a part of which are within the ju- 
risdiction of the court and a part are not, the plea, 
to be good, should only plead to the cause of which 
the court has no jurisdiction.®° 

Showing of meritorious defense. 
that a plea of privilege need not state that defend- 
ant has a meritorious defense,®® but it has also been 
held that a plea in abatement on the ground that the 
court has no jurisdiction of the person of defendant 
should contain a statement of whatever defense there 
is on the merits.** 

Nonresidence; 
sidered that, where jurisdiction is objected to on the 
ground of nonresidence, defendant must allege not 
only that he is not a resident of the locality which 
would support the jurisdiction, but must show where 
his residence is,** and affirmatively disclose the name 


It has been held 


plea of privilege. It is usually con- 


Tex.—San Antonio, etc., R. Co. v- 
Cockrill, 72 Tex. 6138, 10 SW _ 702; 
Crawford v. Carothers, 66 Tex. 199, 138 
SW 500; Burchard v. Record, 17 SW 
241; Stark v. Whitman, 58 Tex. 375; 
Gulf, etce., R. Co: v. North Texas 
Grain Co., 32 Tex. Civ. A. 93, 74 SW 
567; :Sites v. Lane, (Civ. A.) 72 SW 
873; Texas, etc., R. Co. v. Stell, .(Civ. 
A.) 61 SW 980; Moore vy. Missouri, 
ete; Ri. Co., 18 Tex Civ, At 56k, G25 
SW 609; Texas, etc., R. Co. v. Childs, 
(Civ. A.) 40 SW 41; Tignor v. Toney, 
13 Tex. Civ. A. 518, 35 SW 881. 

Vt.—Cunningham v. Caldbeck, 63 
Vt. 91, 20 A 974. 

[a] Pleas held good.—(1) In 
abatement, claiming defendant’s priv- 
ilege not to be sued out of county 
where he resides or is found. Gem- 
mill v. Smith, 274 Ill. 87, 113 NE 27 
[foll Scott v: Waller, 65 Ill. 181]. (2) 
In abatement, denying residence al- 
leged in writ and asserting nonresi- 
dence in state, sufficient to raise is- 
sues of fact stated therein, not being 
demurred to. Oliver Ditson Co. v. 
Testa, 216 Mass. 123, 103 NE 381. 


54 Fowler v. Small, (Tex. Civ. A.) 
244 SW 1096; Garner v. Riley, (Tex- 
Civ. A.) 238 SW. 953. 


[a] Amount in controversy.—A 
plea to the jurisdiction averring that 
the real amount in controversy is not 
within the jurisdiction of the court is 
fatally defective if it fails to aver 
that in the petition the amount in 
controversy was fraudulently placed 
at an amount within the jurisdiction 
of the court for the purpose of im- 
properly conferring jurisdiction. Cis- 
co Oil Mill v. Van Geem, (Tex. Civ: 
A.) 166 SW 439; Star Mill, ete., Co. v. 
Sale, (Tex. Ciy..A:) 145  SW-.10387; 
Graves v. Bullen, 53 Tex. Civ. A. 261, 
LDS SW LITT. 

[b] In an action against a stake- 
holder and a party claiming a lien 
on plaintiff's money, an allegation 
that plaintiff, as a mere subterfuge 
for wrongfully fixing venue, made the 
fraudulent allegations of conversion, 
does not charge conspiracy of collu- 
sion of plaintiff and the stakeholder 
wrongfully to fix the venue of the 


suit. Trousdale v. Southern Rice 

Growers’: Assoc., (Tex. Civ. A.) 221 

SW 322. 5 

a et Tygh v. Dolan, 95 Ala. 269, 10 

wee Humphrey v. Phillips, 57 Til. 
57. 


Callender v. Short, 34 Tex. Civ. 
A. 364, 78 SW 366. 


58. See supra § 171 et seq. 
59. Diblee v. Davison, 25 Ill. 486. 
60. Brooks y. Wichita Mill, 


etc., 
Cos) (Lex... Civ. “A. old) SWi2'88. ; 

61. Curfman v. Maryland Fidelity, 
etc., Co., 167 Mo. A. 507, 152 SW 126 
[foll Pittsburg Plate Glass Co. vy. 
Maryland Fidelity, ete., Co., (Mo. A.). 
152 SW 129; Renshaw vy. Maryland. 
Pye etc., Co., (Mo. A.) 152 SW 


62. Fla.—Gibbs v. Davis, 27 Flu 
531, 8 S 6383. 
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of some other county or district in the state in which 
he claims the privilege of being sued;°* but reason- 
able particularity in this respect is sufficient.°* A 
plea to the jurisdiction alleging nonresidence of de- 
fendant in the county in which the action was brought 
need not deny that defendant was duly served in 
such county as alleged in the entry of service.°®> -A 
plea of privilege, alleging that defendant does not 
reside in the county where the action was brought, is 
not defective for failure to state that the cause of ac- 
tion did not arise in such county where the process 
issued is not appropriate to a case where jurisdiction 
is based solely upon the ground that the cause of ac- 
tion arose in the county.®® 

[§ 273] d. Certainty.°* Mere general conclusions 
will not be sufficient in a pleading averring lack of 
jurisdiction,®® but the facts showing want of juris- 
diction must be positively alleged with the utmost de- 
gree of certainty.°® This requirement of rigid cer- 
tainty does not, however, mean that courts, in con- 
struing a plea of this character, will misunderstand 


Ind.—Moore v. Morris, 142 Ind. 354, 
Al NE 796. 

Me.—Hibbard v. Newman, 101 Me. 
410, 64 A 720. 

Mass.—Hooper v. Jellison, 22 Pick. 


A.) 226 SW 461. 


69. 


PLEADING , 


Tex.—Knox v. Cunningham, 


W. Va.—Quarrier v. Peabody 
Co., L04W. Va. 507, 27° AmR: 582. 47; 
aDTAE —Dunlap v.. Turner, 


[§§ 272-274 


or refuse to comprehend the ordinary import of lan- 
euage,*® but the averments of the plea must be given 
a reasonable construction,’+ and it has been said. that 
pleas to the jurisdiction need not exhibit the same 
technical strictness as pleas in abatement.7? A plea 
to the jurisdiction can derive no help from the writ 
or declaration unless one of these be referred to in 
such a way as to make it a part of the plea.** A plea 
of lack of jurisdiction of the subject matter cannot 
be availed of as a plea of lack of jurisdiction of the 
person.** 

[§ 274] 6. Pleas in Suspension. A plea in sus- 
pension of the action is one which shows some ground 
for not proceeding at the present time, and prays that 
the pleading be stayed until that ground be re- 
moved.?® A plea of alien enemy is a proper plea in 
suspension,’® and, being highly technical and dila- 
tory, must be pleaded specially and with certainty.‘? 
A plea that defendant, who is sued on a promissory 
note, has been garnisheed by creditors of plaintiff’s 
assignor on the identical note in suit is a plea in 


(Civ. Certainty generally see supra § 221. 
V1. Powers: | v. »Bryant, wU SPore 

Ins.| (Ala.) 9; Dunlap v. Turner, 64 Ill. 
Clark v. Mikesell, 81 Mich. 45, 


64 Ill.| 45 NW 3877; Chicago, etc., R. Co. v. 


250. 47; 


Tex.—cC. C. Slaughter Co. v. Slaugh- 
ter, (Civ. A.) 284 SW 350 

Va.—Middleton v. Pinnell, 2 Gratt. 
(43 Va.) 202; Hortons v. Townes, 6 
Leigh (33 Va.) 47. 

{a] In Mllinois (1) the rule stated 
in the text has been followed. Les- 
ter v. Stevens, 29 Ill. 155. See Gem- 
mill v. Smith, 274 Ill. 87, 113 NE 27. 
(2) But the view has also been as- 
serted that a plea that defendants 
are not residents of the county from 
which the writ issued is not a plea 
to the jurisdiction, but is in abate- 
ment of the writ only, and conse- 
quently it is not necessary that it 
should point out some court having 
jurisdiction: Midland Pac. R. Co. v. 
McDermid, 91 Ill. 170; Scott v. Wal- 
Jer, 65 Ill. 181. 

{b] Plea is insufficient where it 
merely avers that defendant is a resi- 
dent of another county, without spe- 
cifically negativing his residence in 
the former county when the action 
was commenced. Moore v. Morris, 
142 Ind. 354, 41 NE 796. 

63. Gibbs v. Davis, 27 Fla. 531, 8 
$S 633; Jones v. Winchester, 6 UNE 
AQT; McKie v. Echols, 1 Tex. A. Civ. 
Cas. § 1282. 

64. Colburn v. Tolles, 13 Conn. 524. 

65, Perry v.. Tumlin,' 161 Ga. 392, 
131 SE 70 [foll Perry v. Tumlin, 35 
Ga. A. 50, 1382 SE 141]. 

66. Netter-Oppenheimer v. Elfant, 
63 W. Va. 99, 59 SH 892. 

[a] Tllustration.— Where the stat- 
ute provides that, if the only ground 
of jurisdiction in a county is that 
the cause of action arose there, the 
process must be directed to the sher- 
iff of that county and served in that 
county, where a summons issued from 
the circuit court of T county directed 
to the sheriff of W county, against a 
single defendant, a plea that defend- 
ant was a resident of W county and 
not of T county and was not served 
with process in T county, but was 
found and served in W county, is not 
_ defective for failure to allege that 

the cause of action did not’arise in 
"T county. Netter-Oppenheimer y. El- 
fant, 63 W. Va. 99, 59 SE 892. 


67. See also supra §§ 90, 221. 
68. I11.—Willard v. Zehr, 215 Ill. 
148, 74 NE 107 [aff 116 Ill. A. 496]; 


Butler v. National Live Stock Ins. 
Co., 200 Ill. A. 280. 
Ind.—Marshall v. Gill, 77 Ind. 402. 
Ky.— Bickel Co. v. Wright, 180 Ky. 
181, 188, 202 SW 672 [quot Cyc]. 


Aird v. Haynie, 36 Il. 174; Dib- 
lee vy. Davison, 25 Ill. 486; Butler v. 
National Live Stock Ins. Co., 200 Ill. 
A. ae evens Bank v. Wood, 193 


Ill. 

Tid i soreanancra Constr. Co. 
v. Marion, ete., Tract. Co., 52 Ind. A. 
548, 101 NE 15. 

Ky.—Bickel Co. v. Wright, 180 Ky. 
1814 188, 202 SW 672 [quot Cyc]. 

Mich.—Heyman v. Covell, 36 Mich. 


157: 

N. J.—Birch v. King, 71 N. J. L. 
302, 59) A 11 

N. Y.— Kelly v. Mullany, 2 Hall 225. 
Bae C.—Moseley v. Hunter, 25 N. C. 

Tex.—Noel v. Denman, 76 Tex. 306, 
13 SW 318; Crawford v. Carothers, 66 
Tex. 199, 18 SW 500. 

vVt.—Kenney v. Howard, 67 Vt. 375, 
81 A 850; Leonard v. McArthur, 52 
ng 439; Durand v. Griswold, 26 Vt. 


W. Va.—Quarrier v. Peabody 
Co., 10 W. Va. 507, 27 AmR 582. 
“An answer denying the jurisdic- 
tion of the court is a dilatory plea 
. . and nothing in its favor can 
be supplied by intendment.’’ Moore- 
Mansfield Constr. Co. v. Marion, etc., 
fee Co., 52 Ind. A. 548, 101 NE 15, 


[a] Allegation that cause of ac- 
tion arose on navigable water.—A 
plea to the jurisdiction of a state 
court, averring that the cause of ac- 
tion arose on navigable waters and 
is exclusively within the jurisdiction 
of the courts of the United States, is 
bad on demurrer where it fails to 
show that the waters are the naviga- 
ble waters of the United States, as 
distinguished from navigable waters 
of the state. Birch yi’ King, 71 N. J. 
ESO 2.5 One Aun 

[b] Plea held sufficiently certain. 
—Matthews v. Montreal Min. Co., 183 
Mich. 541, 150 NW 127. 

[c] Facts excluding exceptions.— 
A plea to the jurisdiction that the ac- 
tion is not brought in the county 
where defendant resides or is found 
and served with process must state 
facts showing that the case is not 
within any of the exceptions to the 
rule that action must be brought in 
such county, and a mere statement 
of defendant’s legal conclusion that 
the case does not fall within any of 
the exceptions is insufficient. Butler 
v. National Live Stock Ins. Co., 200 
is A. 280. 

0. 


Ins. 


Nester,; 63 Mich. 657, ‘30 NW 315. 

[a] Nonresidence.—(1) A plea in 
abatement of a writ, alleging defend- 
ant to be a citizen of another coun- 
ty, need not allege the ground of 
abatement to have been continued up 
to the time of pleading. Powers v. 
Bryant, 7 Port. (Ala.) 9. (2) “A plea, 
therefore, that the defendant was 
not a nonresident at the time the writ 
issued, is equivalent to a plea that 
he was not a nonresident at the time 
the affidavit was made. In effect, 
this plea, as pleaded, was the same as 
one denying the nonresidence at the 
time of making the affidavit, both be- 
ing made on the same day. . . It 
is certain to every intent, as that is 
certain which may be rendered cer- 
tain, and it is accurate and precise 
by averring when the writ issued 
he was a resident of the state, as that 
was issued on the same day the affi- 
davit was filed, as the record shows. 
‘Things equal to the same thing are 
equal to one another,’ is an axiom 
in mathematics, and equally so in 
judicial proceedings.” Parsons vy. 
Case, 45 Ill. 296, 297. 

[b] Disqualification of justice.— 
Under a statute which provides that 
no justice shall take cognizance of 
any cause when he shall have been 
counsel or indirectly interested in 
such cause, unless the parties shall 
have full knowledge of his interest 
and consent that he take cognizance, 
a plea in abatement which states 
that the justice is an interested party 
to the suit and that he is an attorney 
for plaintiffs in a pending replevin 
suit involving title to the property 
in the main suit, is sufficiently cer- 
tain, and it is not necessary that the 
plea aver that he was interested at 
the time the warrant was issued in 
the main suit. Clark v. Mikesell, 81 
Mich. 45, 45 NW 877. 

Construction generally see supra § 
104 et seq. 

72. Cunningham v. Caldbeck, 63 
VitInOd 2 OAL TOA. 

Plea in abatement sce infra e 275. 

73. U.S. v. U. S. Fidelity, ete. Co., 
80 Vt. 84, 66 A 809. 

74, Bernstein — v. Dalton Clark 
Stave Co., 122 La. 412, 47 S 753. 

75. See Abatement and Revival § 
16; Columbia Bank vy. Bletz, 8 
LancBar (Pa.) 53; Stephen Pl. (8th 
Am. ed) p 47%. 


76. Levine v. Taylor, 12 Mass. 8. 
77. Burnside v. Matthews, 54 N, 


Colburn vy. Tolles, 13 Conn. 524.]} Y. 78. 


Nk TU aL aes elit oS tel oS ered Re es eee 
For later cases, developments and changes in the law. see cumulative Annotations, same title, page and note number, 
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suspension. § 


[§ 275] 7. Pleas in Abatement*?®—a. Definition 
A plea in abatement,®°® which is a plea 
that is not favored,*! is one that does not go to the 
merits of the action,’? but goes only to the right to 
maintain that particular action,®® constituting at 
action,®* tending 


and Nature. 


most only a defense to the pending 


[a] Failure in this respect is not 
cured by presenting the question at 
the end of the trial which took place 
after the termination of hostilities. 
Burnside v. Matthews, 54 N. Y. 78. 

Certainty generally see supra § 221. 

78. EXvitt v. Lowery Banking Co., 
96 Ala. 381, 11 S 442. 

79. Cross references: 

Claiming privilege from arrest see 

Arrest § 151. 

Demurrer or exception see infra § 452 
et. seq. 
Grounds for abatement see Abate- 

ment and Revival 1 C. J. p 15. 
Objections to disability or incapacity 

to sue of: 

Plaintiff generally see Abatement 
and Revival § 185; Parties §§ 
334-364. 

Corporate plaintiff see Corporations 
§§ 2958, 4070. 

Plea in suspension see supra § 274. 
_ Plea of abatement in: 


Attachment see Attachment §8&§ 
1064-1082. 
Criminal case see Criminal Law §§ 
: 742-752. 


Hjectment see Ejectment § 129. 
Justice’s court see Justices of the 
Peace § 233. 
Plea to jurisdiction see supra §§ 270- 
273 


Striking frivolous plea see infra § 
98 


80. Defined see Abatement and Re- 


vival § 1. 

81. See Abatement and Revival 
re 

82. Kunkle v. Coleman, 174 Ind. 


315, 320, 92 NE 61. See also Abate- 
ment and Revival 1 C. J. p 15. 2 

“A plea in abatement is one which 
does not go to the merits of the ac- 
tion, but postpones the action until 
some requisite disclosed by the plea 
is complied with.” Kunkle v. Cole- 
man, supra. 

Plea to the merits see infra § 314 et 
seq. 

33. U. S.—Groton Bridge, ete., Co. 
v. American Bridge Co., 137 Fed. 284. 

Ala.-—Middlebrook v. Ames, 5 Stew. 
& PP. 158. 

Ariz.—McCray v. Barth, 267 P 421. 

Conn.—Bergkofski v. Ruzofski, 74 
Conn. 204, 50 A 565. 

Fla.—E. O. Painter Fertilizer Co. 
v. Du Pont, 54 Fla. 288, 45 S 507. 

Ga.—Dickenson v. Hawes, 32 Ga. 
ACN og Eh) Sak, 

Tll.—Palmer v. Gardiner, 77 ‘Ill, 
143. 

Ind.—Kunkle vy. Coleman, 174 Ind. 
315, 92 NE 61. 

Towa.—Harrison v. Hartford F. Ins. 
Co., 102 Iowa 112, 71 NW 220, 47 LRA 
709 


Ky.—Botto v. Botto, 80 SW 174, 25 
KyL 2130. 

Me.—Gordon v. Peirce, 11 Me. 213. 

Mass.—Paige v. Sinclair, 237 Mass. 
482, 130 NE 177. 4 

Mich.—Pinel v. Campsell, 190 Mich. 
347, 157 NW 271. 


Mo.—Kincaid v. Storz, 52 Mo. A. 
564. 

N. Y.—Mayhew v. Robinson, 10 
HowPr 162. 


N. C.—MecNeill v. West, 3 N. C. 51. 

Or.—Winters v. Grimes, 124 Or. 
214, 264 P 359. 

Tenn.—Southern R. Co.'v. Brigman, 
95 Tenn. 624, 32 SW 762. 

Tex.—Connor v. Hawkins, 64 Tex. 
544. 

Va.—Mantz v. Hendley, 2 Hen. & 
M. (12 Va.) 308. 

W. Va.—Harris v. North, 78 W. Va. 
76, 88 SE 603, 1 ALR 356. 
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only to defeat the cause of action for the time be- 


len, 45 Wis. 675. 

“A plea in abatement is merely a 
denial of the right to bring the pres- 
ent suit.” Needham v. Wright, 140 
Ind. 190, 193, 89 NE 510. 

[a] Other definitions: (1) ‘A plea 
in- abatement is one ‘which shows 
cause to the Court why the defendant 
should not be impleaded, or, if im- 
pleaded, not in the manner and form 
he now is.” Mantz v. Hendley, 2 
Hen. & M. (12 Va.) 308, 313 [quot 
Middlebrook vy. Ames, 5 Stew. & P. 
(Ala.) 158, 166 (definition criticized 
as too general)]. C2 PCA plea* in 
abatement is one which, without dis- 
puting the justice of the plaintiff's 
claim, objects to the place, mode, or 
time of asserting it.’”’ Dickenson v. 
Hawes, 32 Ga, A. 173, 176, 122 SE 811: 
To same effect Pitts Sons’ Mfg. Co. v. 
Commercial Nat. Bank, 121 T1).. 582. 
13 NE 156 (and requires that, there- 
fore, and pro hac vice, judgment be 
given for defendant, leaving it open 
to renew the suit in another place or 
form, or at another time). 

[b] .Demurrer to indictment for 
defect or insufficiency of statement 
is a plea in abatement within the 
meaning of Acts 33d Gen. Assem. § 


9c 27. State v. Boggs, 166 Iowa 452, 
147 NW 934. 
{c] Plea of nul tiel corporation is 


a plea in abatement. Keokuk, etce., 
Bridge Co. v. Wetzel, 228 Ill. 253, 81 
NE 864 (of defendant); Pittsburgh, 
etc., R. Co. v. Stephens, 86 Ind. A, 251, 
157 NE 58. 

[d] Plea of pendency of another 
action for the same cause is a plea 
in abatement. Pinel.v. Campsell, 190 
Mich. 347, 157 NW 271; Southern R. 
Co. v. Brigman, 95 Tenn. 624, 32 SW 
762 (in law courts). 

[e] Plea of prematurity of action 
is a plea in abatement. Moore v. Ser- 
gent, 112 Ind. 484, 14 NE 466; Vol- 
untary Relief Dept., etc., v. Spencer, 
17 Ind. A. 123, 46 NE 477; Harrison 
v. Hartford F. Ins. Co., 102 Iowa 112, 
71 NW 220, 47 LRA 709. 

[f] Plea that an action is brought 
in the wrong county or the wrong 
district (1) is commonly a matter of 
abatement. Paige v. Sinclair, 237 
Mass. 482, 130 NE 177; Treasurer, 
etc. v. Sermini, 229 Mass. 248, 118 NE 
331; Silver v. Graves, 210 Mass. 26, 
95 NE 948; Guild v. Bonnemort, 156 
Mass. 522, 31 NE 6453; Murphy v. 
Merrill, 12 Cush. (Mass.) 284. (2) 
Plea of the statutory right or privi- 
lege to have an action brought 
against a natural person begun in 
the county where he resides 
“plea in abatement.” E. O. Painter 
Fertilizer Co. v. Du Pont, 54 Fla. 288, 
45 S 507. (3) But a plea to be sued 
in the county of one’s residence is 


not a plea in abatement. Weekes v. 
Sunset Brick, etc., Co., 22 Tex. Civ. 
A. 556, 56 SW 2438. Plea of privilege 
see Abatement and Revival § 20; 
Venue [40 Cye 109]. 

[g] Special exception distin- 


guished.—In action to cancel and set 
aside part of a judgment on the 
ground that plaintiff was never 
served with notice, a motion or plea 
that the case be dismissed “because 
the petition filed herein is not pleaded 
with that certainty demanded by law, 
when attacking a return under oath, 
duly filed the said petition 
herein not being sworn to as required 
by law’ was not a plea in abatement, 
and was no more than a special ex- 
ception. Becker v. Becker, (Tex. Civ. 


‘Wis.—Brown County v. Van Stra-! A.) 218 SW 542, 543. 
pS EEE EE ERS Ia AE SEAS a nN tm RL A Aa ne ee 


*By RuDY J. BROSSMAN (§§ 275-285). 


ing,*® and not showing that plaintiff has no cause of 
action.8® It merely delays the right to sue by defeat- 
ing the particular action,®? and offers objections to 
form rather than substance.*® 
that a matter of defense which shows that plaintiff 
has no cause of action should be pleaded in bar; but 


The general rule is 


84 Groton Bridge, etc. Co. Vv. 
American Bridge Co., 137 Fed. 284; 
Bergkofski v. Ruzofski, 74 Conn. 204, 
50 A 565; Palmer v. Gardiner, 77 III. 
143; Winters vy. Grimes, 124 Or. 214, 
264 P 359. 

85. U. S—Hurst v. Everett, 21 
Eos 218 (distinguishing pleas in 
ar). 


Ill.—Shadle v. Wolf, 145 Ill. A. 515. 

Ind.—Moore v. Sargent, 112 Ind. 
484, 14 NE 466; Voluntary Relief 
Dept., etc. v. Spencer, 17 Ind: A. 123, 
46 NE 477. 

Ky.—Botto v. Botto, 80 SW 174, 25 
KyL 21380. 


Mass.—Wright v. Graustein, 229 
Mass. 68, 118 NE 227. 
Mo.—Kineaid v. Storz, 52 Mo. A. 


564. 

Or.—Winters y. Grimes, 124 Or. 214, 
1851 1204, ero oe 
pppoe mee nny v. Hawkins, 64 Tex. 
Wis.—Brown County v. Van Stra- 
len, 45 Wis. 675. 

“A plea in abatement only delays 
the right to sue by defeating the par- 
ticular action.” Winters v. Grimes, 
supra, 

[a] Principal defendant’s answer, 
averring that she had no money on 
deposit with trustee bank, etc., was 
held an answer in abatement. 
Wright v. Graustein, 229 Mass. 68, 
118 NE 227. 

86. U. S.—Groton Bridge, ete., Co. 
v. American Bridge Co., 137 Fed. 284; 
Hurst v. Everett, 21 Fed. 218. 

Ariz—McCray v. Barth, 267 P 421. 

Ind.—Chicago, ete., Stone Co. vw 
Nelson, 32 Ind. A. 355, 69 NE 705, 706. 


paper muineata v. Storz, 52 Mo. A. 

N. Y.—Mayhew v. Robinson, 16 
HowPr 162. 

Wis.—Lombard v. McMillan, 95 
Wis. 627, 70 NW 673. 

“A plea of abatement is one ir 


which is set up matter tending to de- 
feat or suspend the suit or proceed- 
ing in which it is interposed, but 
which does not debar the plaintiff. 
from recommencing another actiom 
at some other time or in some other 


way.” Chicago, etc., Stone Co. v. Nel- 
son, supra. 
[a] The office of a plea in abate- 


ment is to bring to the attention of 
the court some fact or circumstances 
not disclosed on the face of the ree- 
ord which, while not absolutely and 
forever concluding a recovery in fa- 
vor of plaintiff, defeats the particu- 
lar action in which it is set up. Mc- 
Cray v. Barth, (Ariz.) 267 P 421; 
Harris v. North, 78 W. Va. 76, 88 SI 
603, 1 ALR 356. 

[b] Plaintiff is not forever con- 
cluded from maintaining an action 
upon the cause stated. Kincaid vw. 
Storz, 52 Mo. A. 564. 

[c] Under the old practice, what 
was known as a plea in abatement 
went to some defect or error which 
merely defeated the present proceed- 
ing, but did not show that plaintiff 
was forever concluded from maintain- 
ing the action. Groton Bridge, ete., 
Co. v. American Bridge Co., 137 Fed. 
284, 295 [cit Baylies Code Pl. & Pr. 
(2d ed) p 385]. 

87. McCray v. Barth, (Ariz.). 267 
P 421; Pitts Sons’ Mfg. Co. v.. C 
mereial- Nat. Bank, 121, IN. 582) 13 
NE 156; Bradley v. Federal L. Ins. 
Co., 216 Ul. A. 602 [aff, 295 Ill. 382, 
129 NE 171, 15 LRA 1021]; Winters 
v.. Grimes, 124 Or. 214, 264 P 359. 

88. Stange v. Price, 191 Ky. 734, 
231 SW 532. 
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that which merely defeats the present suit and does 
not conclude plaintiff from maintaining an action up- 
on the cause stated should be pleaded in abatement.®® 
Its purpose has been said to be to save expense by 
preventing a trial when the action in its present form 
is not legally supportable,®° and to give a better plea 
Matter in abatement 
pleaded in bar is bad,®? and so is matter in bar 
A plea or answer in abate- 
ment is not required to state facts which constitute a 
defense, but merely facts sufficient to abate the ac- 
Statutes abolishing special demurrers®® and 
special pleading®® do not apply to pleas in abatement. 
Nor does a statute authorizing brief statements of 
special matter in defense supersede the use of pleas 
Pleas in abatement are a part of 
the action to which they appertain, and not a dis- 
They are of a dilatory charac- 
ter,°® and, it has been said, are always pleas to the 


to plaintiff for another suit.®+ 


pleaded in abatement.°* 


iLOnM.- 


in abatement.°? 


tinet proceeding.*§ 


5 “ER See Abatement and Revival §§ 
90. McNeill v. West, 3 N. C. 51. 
91. Southern Bridge Co. v. U. S. 


Shipping Bd. Emergency Fleet Corp., 
266 Fed. hiss 

92. 
198 Ala. 57, 73 S 423 

Ark,—Brown v. Bickle, 7-Ark. 410. 
iene .—Church v.. Smith, 2 Root 

Ill.— Grand Lodge B. R. T. v. Ran- 
dolph, 186 Ill. 89,-57 NE 882; Hip- 
pach v. Makeever, 166 Ill. 136, 46 NE 
790 [aff 64 Ill. A. 126]. 

Ind.—Smith v. Moore, Smith 154. 

Ky.—Wickliffe v. Carroll, 14 B. 
Mon. 169; Jones v. Tennessee Bank, 
8 B. Mon. 122, 46 AmD 540. 

Me.-—Lothrop v. Arnold, 25 Me. 136, 
43 AmD 256. 

Mass.—Mattel v. Conant, 156 Mass. 
418, 81 NE 487. 

Mich.—Callanan vy. Port Huron, 
ete., KR: Co., 61- Mich. 15,°27-NWe?718; 
Sullings v. Goodyear Dental Vulcan- 
ite Co., 36 Mich. 313; Near v. Mitch- 
ell, 23 Mich. 382. 

N. Y.—Stone vy. Miller, 7 Barb. 368. 

Pa.—Goldsmith vy. Dickenspiel, 2 
Pel. Co, 170: 

R. I.—Russia Cement Co. v. Whit- 
marsh, 67 A 450 

Va.—Buck v. Fouchee, 1 Leigh (28 
Va.) 64 

See Bray v. Peace, 131 Ga. 637, 62 
SE 1025 Gncompleté statements in- 
extricably mixed with admissions or 
denials of paragraphs of the petition 
were not sufficient to constitute a 
plea in abatement). 

{a] ‘Thus, where plaintiff's con- 
tract was with the county and not 
abutting owners, although full pay- 
ment was not due till the latter paid 
the county, that fact having been 
pleaded in bar, but not in abatement, 
the county may maintain the action 
and recover the amount actually paid 
in. Mobile County vy. Linch, 198 Ala. 
57, 73 S 423. 

93. Fooks v. Elmhurst Realty Co., 
82 Del. 501, 126 A 184; Muncie vy. 
Sharp, (Ind. A.) 165 NE 264; Hunt- 
ingburg v. State, 82 Ind. A. 162, 145 
NE 443; Ideal Laundry, etc., Co. v. 
Mackowink, 83 Ind. A. 1, 143 NE 614; 
U. S. Capsule Co. v. Isaacs, 23 Ind. A. 
533, 55 NE 832; Sloan v. Lowder, 23 
Ind. A. 118, 54 NE 135; Whiton v. 
Balch, 203 Mass. 576, 89 NE 1045; 
Towler v. Chambers, (Tex. Civ. A.) 
299 SW 272. 
(Tex. Civ. A.) 4 SW (2d) 1008 (plea of 
plaintiffs’ inexcusable negligence in 
discharging their attorneys on the 
false assumption that the case would 
not be tried pending the determina- 
tion of issues in the second suit 
against the alleged real party in in- 
terest may properly be a plea in bar, 
though denominated a “plea in abate- 
ment’). 


But see Davis v. Cox, | 


PLEADING 


of defense.t* 


94. Dickenson v. Hawes, 32 Ga. A. 
173, 122 SE 811; Kunkle y. Coleman, 
174 Ind. 815, 92 NE 61; Combs _ v. 
ee Trust Co., 146 Ind. 688, 46 NE 
Elmes v. McKenzie, 5 Ala. 617. 

96. Gorden v. Peirce, 11 Me. 213; 
Meikle v. Northwestern Nat. Ins. Co., 
243 Pa. 557, 90 A 354; Street R. Pub. 


Co. v. Conner, 13 Pa. Dist. 186; Fix 
pi eemeaat ite p Valleys Ra Co, 95) Pa.sCo- 
seem as miewart v. Smith, 98 Me.104, 

98. ee v. District Grand 
Lodge No. 18, 15 Ga. A. 644, 83 SH 
1101. 

99. U. S——Wilson v. Winchester, 
etc., R. Co., 82 Fed. 15 [aff 99 Fed. 
642, 41 CCA 215]. 

illi 122. Ga. 


49, 49 SH 801. 
Ind.—Needham v. Wright, 140 Ind. 
190, S@9siNH-5102).C.7 Callahan rCo., Vv. 


Wall Rice Milling Co., 44 Ind. A. 372, 
89 NE 418. 
Iowa.—McBain v. Hollowell, 202 


Iowa 391, 210 NW 461; Smith v. Dav- 
enport, 198 Iowa 1295, 201 NW 47. 

Me.—Gordon v. Peirce, 11 Me. 213. 

1. Wilson v. Winchester, etc., R. 
Co., 82 Fed. 15 [aff 99 Fed. 642, 41 
CCA 245]. 

Brees ety. of giving better writ see 
infra. § 278. 

2. Hastrop v. Hastings, 1 Salk. 
212, 91 Reprint 189. 

S. See infra § 487 et seq. 


3. Blackstone Comm. p_ 301; 
eoula Pl. (Hamilton ed) p 41; Case 
v. Humphrey, 6 Conn. 130 (is one 
mode of quashing a writ). 

5. 3 Blackstone Comm. p_ 301; 
Gould Pl. (Hamilton ed) p 41. 

6. See statutory provisions. 

7. Walker v. Hewitt, 109 Or. 366, 


220 P 147. See also Abatement and 
Revival § 569. 

8. Cal.—Southern Pac. Co. v. So- 
lano County Super. Ct., 69 Cal. A. 106, 
230" Pr952: 


Wy, cL USE Cor 
v. Strain, 70 SW 274, 24 KyL 958. 
Mo.—Cullen y. Atchison County, 
268 SW 93. 


Mont.—Clark v. Oregon Short Line 
Ri Cos, 29) Mont) sie sts PP ui3d: 

N. Y.—Peck v. Kirtz, 15 NYSt 598 
{aff 113 IN. Y. 669 mem, 21 NE 1116 


Oh.—Smith v. Smith, 10 Oh. 
(Reprint) 494, 21 CincLBul 295, 

Wash.—Wallen v. Massachusetts 
Bonding, ete., Co., 277 P 999. 

[a] “Defenses still exist of the 
same essential nature as those which 
were formerly set up by means of a 
plea in abatement, and a judgment 
thereon in favor of the defendant 
does not forever bar the plaintiff 
from the further prosecution of his 
demand. They are governed, how- 


“mem]. 


Dee. 


Matters pleadable in abatement.14 


[§ 275 


writ, except where the declaration, which is pre- 
sumed to correspond with the writ, is incorrect in 
respect of some extrinsic matter.+ 
declaration itself cannot be taken advantage of by 
plea in abatement;” in such cases a demurrer is the 
proper remedy. 
called, are founded on some defect in the writ itself,* 
or.on some variance or repugnancy between the dec- 
laration and the writ.® 

Under codes and some practice acts,® while pleas 
in abatement eo nomine are sometimes retained,‘ 
matter in abatement is generally considered as mat- 
ter of defense,® to be set up by answer or demurrer,? 
or motion, as the ease may be. 
tory provisions, pleas in abatement are abolished in 
some jurisdictions,!1 the matter formerly cognizable 
therein now being raised by motion,?? or by affidavit 


Defects in the 


Pleas in abatement, properly so 


By express statu- 


Generally 


ever, by the same rules of procedure 
that regulate all the other defenses 
which may be relied upon by a de- 
fendant. . . . All defenses which are 
analogous to the ancient pleas in 
abatement-—that is, all which are 


based upon the same facts—are evi- - 


dently new matter; they cannot be 
proved under the general denial, but 
must be specially pleaded.’ Clark 
v. Oregon Short Line R. Co., 29 Mont. 
317, 319, 74 P 734 [quot Pomeroy 
Code Remedies § 698]. 

[b] In Oklahoma there is no pro- 
vision for a plea in abatement. Na- 
tion v. Savely, 74 Okl. 23, 176 P 937; 
Maxia v. Oklahoma Portland Cement 


Co., 74 Okl. 31, 176 P 907; Patterson 
v. Choate, >50° OKI. 761,151) 2 re208 
Pecos v. Crane, 39 Okl. 248, 134 P 
Te ; 


Defenses under the codes see infra 
§ 355 et seq. 
rf See Abatement and Revival § 


tal An objection for multifarious- 
ness, appearing on the face of the 
petition, by virtue of Rev. St. (1919) 
§§ 1226, 1230, must be raised by de- 
murrer, otherwise by answer. Cul- 
wo v. Atchison County, (Mo.) 268 SW 


{[b] Statutory grounds for demur- 
rer.—‘“‘The Code of Practice has vir- 
tually abolished pleas in abatement. 
Defense to an action can be made 
only by motion, demurrer, or answer. 
The grounds of demurrer now specif- 
ically recited in the Civil Code were, 
under the old practice, grounds for a 
plea in abatement.” Scottish Union, 
ete., Ins. Co. v. Strain, 70 SW 274, 
275, 24 KyL 958. 

Demurrer or exception generally 
see infra § 486 et seq. 
as See Abatement and Revival § 

Motions relating to pleadings gen- 
erally see infra § 943 et seq. 

11. See statutory provisions. 

[a] Effect of statute as to inci- 
dents of plea.—The common-law rule 
relative to incidents of pleas to ju- 
risdiction and in abatement is not 
changed by their abrogation. Com- 
mercial Credit Corp. v. Boyko, 103 
N. J. L. 620, 187 A 584 (Pract. Act 
[1912] rule 38). 

{b] Effect as to plea filed before 
act took effect.—Where an affidavit 
of defense, filed before the Practice 
Act of May 14, 1915 went into effect, 
alleged everything essential to plea in 
abatement, it should be given that 
effect. Feather v. Hustead, 254 Pa. 
357, 98 A -971, 

12. Marine Trust Co. v. St. James 
African M."E. Chureh, 85 °N. J... 
272, 88 A 1075. See also Abatement 
and Revival §§ 569; 572. 

13. See infra § 362 et seq. 

14. Classification of grounds see 
Abatemént and Revival § 9. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 


’ 


§§ 275-276] 


speaking, matter in abatement de hors the record is 
properly presented by a plea in abatement, but if the 
grounds appear in the complaint the remedy is by 
Elsewhere in this work are 
considered the necessity, propriety, and method of 
pleading particular matters in abatement, such as 
16 defects and objections to 
defects and objections to par- 
ties,18 defects and objections to process and service 
of process,!° objections to jurisdiction,?° transfer or 
devolution of title, right, interest, or liability,?! and 
variance between declaration and writ.?? 
judgment,?* non est factum,?* and payment,?° are 


demurrer or motion.!® 


another action pending, 
action or proceeding,'* 


pleas in bar and not in abatement. 


15. See Abatement and Revival §§ 
20—3i. Lol, 169,235, -294, 569. 
16. See Abatement and Revival §§ 


38 et seq, 151. 

17. See Abatement and Revival §§ 
168-182. 

18. See Abatement and Revival §§ 
169. 183-216; Parties §§ 333-475. 

19. See Abatement and Revival §§ 
171-173. 

Defective execution and service 
process see Process [32 Cyc 518 et 


seq]. 

Abatement and Revival §§ 
Abatement and Revival §§ 
<¢ Abatement and Revival § 


Necessity of demanding oyer of 
writ see infra § 871. 
cork togd of severance see Actions § 


See Abatement and Revival § 
Judgments § 1493. 

Equitable Mfg. Co. v. Martin, 
145 Ala. 667, 39 S 769. See also As- 
sumpsit, Action of § 66;:° Bills and 
Wotes §§ 1194-1196; Bonds § 190; 
Covenant, Action of § 31; Debt, Ac- 
tion of §§ 30-40. 

25. See Payment § 136. 

fa] Although pleaded nominally 
in abatement.—Houghland y. Dent, 
52 Mo. A. 237. ; 

26. See Abatement and Revival § 


27. Cross references: 

Formal commencement and conclu- 

sion of pleas see supra §§ 206-215. 

Joinder of: 

Piea in abatement with plea in bar 
,see Abatement and Revival §§ 
595-597. 

Pleas in abatement see supra § 260. 

Signature and verification see infra 

§§ 815, 826. 

. Sufficiency of plea in abatement to at- 

tachment see Attachment § 1066. 


28. See Abatement and Revival 
hale 

29. See statutory provisions. 

30. Sloss-Sheffield Steel, ete., Co. 


v. Milbra, 173 Ala. 658, 55 S 890; Kol- 
sky v. Enslen, 103 Ala. 97, 15 S 558; 
Mohr v. Chaffe, 75 Ala. 387; Day v. 
Huckabee, 60 Ala. 425; Hall v. Bra- 
zelton, 46 Ala. 359. But see Roberts 
v. Heim, 27 Ala. 678; Townsend v. 
Jeffries, 24 Ala. 329 (both cases ap- 
plying common-law rule); Casey v. 
Cleveland, 7 Port. (Ala.) 445 (decided 
before the enactment of the statute). 

Sl. See cases infra this note. 

[a] Pleas in abatement, under the 
code practice (1) do not have the 
formal characteristics requisite at 
common law. They are not called 
“pleas,” but matter in abatement not 
open to objection by motion or de- 
murrer is pleaded by answer. Whe- 
lan v. Rio Grande Western R. Co., 111 
Fed. 326; Draper vy. Springport, 15 
Fed. 328, 21 Blatchf. 240; Ehrman v. 
Teutonia Ins. Co., 1 Fed. 471, 1 Mc- 
Crary 123; Houghland. v.. Dent, .52 
Mo. A. 287; Burlington Voluntary 
Relief Dept. v. Moore, 52 Nebr. 719, 
73 NW 15; O’Beirne v. Lloyd, 31 N. 
Y. Super. 19, 6 AbbPrNS 387 [rev on 
other grounds 43 N.Y. 248]. (2) 
But many defenses in abatement ex- 


‘Or. 194, 118 P 848; 


PLEADING 


he chooses.?° 


eral. 


liberality.*? 
Former 


ist under the code as at common law, 
and the general rules applicable to 
them are substantially the same as 
the common-law rules. See cases in- 
fra this section. 

82. Cal.—Paladini v. .Municipal 
Markets Co., 185 Cal. 672, 200 P 415; 
Scheeline v. Moshier, 172 Cal. 565, 
158 P 222; Riverdale Min. Co. v. 
Wicks,....14- Cals, A. 5265, 112) BP 896; 
Reed v. Harshall, 12 Cal. A. 697, 108 
P 719; Bernheim Distilling Co. v. 
Elmore,: 12 ‘Cal.’ A.’85, 106, P2720. 

Fla.—McLeod v. Citizens’ Bank, 61 
Fla. 348, 56 S 190. 

Ga.—Jester v. Bainbridge State 
Bank, 4 Ga. A. 469, 61 SE 926. 

N. Y.— Wright v. Wright, 54 N. Y. 
437 [aff 59 Barb. 505]. 

Or.—Credit Serv. Co. v. Korn, 121 
Or. 685, 256 P 1047; Rowland v. Na- 
tional Reserve Ins. Co., 118 Or. 139, 
246 P 210; McIntosh Livestock’ Co. v. 
Buffington, 116 Or. 399, 241 P 398; 
Condon Nat. Bank v. Rogers, 60 Or. 
189, 118 P 846, AnnCas1914A 101, 60 
Douglas County 
Bloomer, 50 Or. 561, 93 P 
141; Chan Hi v. Bloomer, 50 Or. 560, 
93 P 141; H. Marks Co. v. Bloomer, 
50) Or. 5595793 'P 140; ~ Sutherlin. 
Bloomer, 50 Or. 398, 93 P 135. 

Philippine.—J. Northcott & Co., 
roan v. Villa-Abrille, 41 Philippine 

Construction generally see supra § 
104 et seq. 

33. U. S.—Wallace v. Clark, 29 F. 
Cas. No. 17,098, 3 Woodb. & M. 359. 

Ill.—Safford v. Sangamo Ins. Co., 
88 Ill. 296; Drake v. Drake, 83 Ill. 
526; Humphrey v. Phillips, 57 Ill. 
132; Buckles v. Harlan, 54 Ill. 361; 
Dunaway v. Goodall, 3 Ill. A. 197. 

Mass.—Rathbone vy. Rathbone, 4 


Pick. $9, 
Mich.—Campbell v. Hudson, 106 
; Palmer, 39 


Bank  v. 


Mich. 523, 64 NW 483 
Nebr.—Hurlburt_ v. 
Nebr. 158, 57 NW 1019. 
See Raymond v. Sheboygan, 70 Wis. 
318, 35 NW 540 (dictum, that a plea 
in abatement or an answer in the 
nature of such a plea must be lib- 
erally construed, with a view to sub- 
stantial justice, ‘like any other plead- 


ing). 

U. S.—U. S. v. Greene, 113 Fed. 
Ehrman v. Teutonia Ins. Co., 1 
Fed. 471, 1 McCrary 123; Evans v. 
Davenport, 8 F. Cas.. No. 4,558, 4 
McLean 574; Anonymous, 30 F. Cas. 
No. 18,224, Hempst. 215. 
ae . McClure, 13 Ala. 


Ark.—Clark v. Latham, 25 Ark. 16; 
Edmondson vy. Carnall, 17 Ark. 284; 
Knott v. Clements, 13 Ark. 335; Moss 
v. Ashbrooks, 12 Ark. 369; Taylor 
v. Ricards, 9 Ark. 878: Brown. v. 
Bickle, 7 Ark. 410; 'The Napoleon v. 
Etter, 6 Ark. 103. 

Cal.—Lareo v. Clements, 36. Cal. 
132; Thompson v. svyon, 14 Cal.» 3% 
Tooms vy. Randall, 3 Cal. 438 

Colo.—Gale v. James, 11 Colo. 540, 
19 P 446; Craig v. Smith, 10 Colo. 


220, 15, P 337 
Cross, 73 Conn. 


Conn.—Miller v. 
538, 48 A 213; Greene v. New London 
Soc.,, 1.32 Conn. 


County Agricultural 
95; Gould v. Smith, 30 Conn. 88; 


[49 C.J.] 235, 


Some matters are pleadable either in abatement or 
bar, and in such cases defendant may plead them as 


[§ 276] b. Form and Construction?’—(1) In Gen- 
Pleas in abatement, heing dilatory pleas and 
not favored,?® except where, by statute,?® the rule 
has been expressly®® or impliedly*! changed, must be 
strictly construed,®? although it has been held that 
the court will consider the ground of abatement, and, 
where meritorious, may construe the plea with some 
Matter in abatement must be pleaded 
with exactness and should be certain to every in- 
tent,*4 and cannot be aided by any intendment or in- 


Colburn v. Tolles, 13 Conn. 524; 
Clark v. Warner, 6 Conn. 855; Peters 
v. Goodrich, 3 Conn. 146; Parsons v. 
Ely, 2 Conn. Sas Wolcott v. Dwight, 
2 Day 405; Wadsworth vy. Woodford, 
Lt) Day (28) 

Fla.—Williams v. Peninsular Gro- 
ecery Co., 73 Fla... 937, pis S$ 517. 

Ill.—Grand, Lodge Bok wav era. 
mer, 164 Ill. 9, 45 Ne "165; Pitts. 
Sons’ Mfg. Co. v. Commercial Nat. 
Bankr 120) ) Uh; 582,00 lio Nap pe o>, 
Humphrey v. Phillips, se (ojala Hy 132: 
Nixon v. Southwestern Ins. Co., 47 
Ill. 444; Parsons v. Case, 45 Ill. 296; 
Cook v. Yarwood, 41 Ill. 115; Short 
v.. Johnson, -25. Ill. 4895, Diblée, v.. 
Davison, 25 Ill. 486; Holloway v. 
Freeman, 22 Ill. 197; Eddy v. Bra- 
dy, 16 Ml. 306; National Parlor Fur- 
niture Co. v. Strauss, 75x Tl, An 2265 
Pheenix Ins. Co. v. Hedrick, ogmulis 
A, ae Straight v. Hanchett, 23 Its 
A. 4 

Ind.—Byers v. Hoskinson, 196 Ind. 
225, 147 NE 810; Knotts v. Clark 
Constr. Co., 191 Ind. 354,°-131 NE 921, 


132 NE. 6783. Hel “River R.. ‘Co.™v. 
State, 155 Ind. 433, 57 NE 388; Mer- 
ritt v. Richey, 100 Ind. 416; Ward 


v. State, 48 Ind. 289; Brown-Ketch- 
am Iron Works v. Georg e B. Swift 
Co., 53 Ind. A. 630, 100 NE 584, 860; 
American Surety Co. We Souers, 50 
Ind. A. 475, 98 NE 829; Lechner y. 
Strauss, 50 Ind. A. 414, 98 NE 444; 
Diamond Flint Glass Co. v. Boyd, 


30 Ind. A. 485, 66 NE 479; Ohio Oil 
Ce; v. Griest, 30 Ind. A. 84, 65 NE 
gee TE hompson v. Neal, 1 Dana 

La.—Scott v. Jackson, 12 La. Ann 
ay Dicks v. Cash, 7 Mart. N. S. 


Me.—Hibbard v. Newman, 101 Me. 
410, 64 A 720; Cassidy v. Holbrook, 
81 Me. 589, 18 A 290; Biddeford Sav. 
Bank v. Mosher, 79 Me. 242, 9 A 614; 
Perry v. New Brunswick R. Co. 71 
Me. 359; Furbish v. Robertson, 67 
Me. 35; Fahy v. Brannagan, 56 Me. 
42; McKeen v. Parker, 51 Me. 389; 
Getchell v. Boyd, 44 Me. 482; South- 
ard v. Hill, 44 Me. 92, 69 AmD 85; 
Newbegin v. Langley, 39 Me. 200, 63 
AmD 612; Adams v. Hodsdon, 33 Me. 
225; Hazzard v. Haskell, 27 Me. 549. 

Md.—Glenn v. Williams, 60 Md. 
93;. Cruzen v. McKaig, 57 Md. 454. 

Mich.—MclIntosh_ y. McIntosh, 79 
Mich. 198, 44 NW 592 Dubois. v.. 
Hutchinson, 40 Mich. 262; Heyman v. 
Covell, 36 Mich. 157; Belden v. Laing,. 


8 Mich. 500. 
Miss.—Proskey v. West, 16 Miss. 
West Feliciana R. Co. v. John- 
son, 6 Miss. 
2 Miss. 100. 
21 Mo.. 
ALWob1. 
aN H.—Mendum v. Joy, 58 N. H. 
N. Y.—Wright v. Wright, 564 Nz Y. 
437; Burnside v. Matthews, 54 _N. 
554, 14 NYS 242; Haywood v. Chest-- 
ney, 13 Wend. 495. ‘ 
Co. v. Korn, 121 
Or. 
Pa.—Feather v. Hustead, 254 Pa. 


Gre. 
273; Babcock v. Scott, 
Mo.—Shockley vy. Fischer, 
Clark v. Brown, 6 N. H. 434. 
Y. 78; Varnum v. Taylor, 59 Hun 
Or.—Credit Serv. 
685, 256 P 1047. 
357, 98 A 971; McCarney v- McCamp}, 
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ference,*®® or by matter in the writ or declaration un- 
The plea not only 
should aver fully the matter relied on in abatement,?? 
but must negative every conclusion against the plead- 
er,*® and all matter which, if alleged on the other side, 
It should be direct and 
positive, and free from repugnaney or argumentative- 
ness,#° and should allege facts, not conclusions.‘ 


less it is expressly referred to.*° 


would defeat the plea.*® 


1 Ashm. 4. 

R. ¥.—Ellis v. Ellis, 4 R. I. 110. 

Tenn.—Freidlander v. Pollock, 5 
Coldw. 490; Trabue v. Higden, 4 
Coldw. 620; Baker v.. Compton, 2 
Head 471; Settle v. Settle, 10 
Humphr. 504; Grove v. Campbell, 9 
Yerg. 7; Stephens v. Gilbert, 1 Tenn. 
Cas. 663; Macey v. Childress, 2 


Tenn. Ch. 23. 

Tex.—Osborne v. Barnett, 1 Tex. 
Aa @ive Case ss a tap. 

Vt.—Linecoln v. Thrall, 34 Vt. 110; 
Rutland Bank v. Barker, 27 Vt. 293; 
Ballou v. Ballou, 26 Vt. 
man v. Stowell, 21 Vt. 309; 
v. Roberts, 20 Vt. 286. 

W. Va.—Renick v. Correll, 4 W. 
Va. 627. 

Wis.—Chickering- Chase Bros. Co. 
v. White, 127 Wis. 83, 106 NW 797; 
Hooker v. Green, 50 Wis. 271, 6 NW 


ate 

Eng.—Harris v. Reynolds, 7 Q. B. 
71, 53 ECL 71, 115 Reprint 414; Baker 
Vv. Gough, Cro. Jac. 82, 79 Reprint Tales 
Cambridge Univ. v. York Archbishop, 
10 Mod. 207, 88 Reprint 696; Hixon v. 
Binns, 3 T: KR. 135, 100 Reprint’ 524; 
Roberts v. Moon, 5 T. R. 487, 101 Re- 
print 274. 

[a] “The highest degree of cer- 
tainty is required in framing pleas 
of this description, and the pleader 
must anticipate what in other plead- 
ings should come from the other side 
by way of replication.” Crane v. 
“Warner, 14 Vt. 40, 47. 

{[b] Bven under the code sufficient 
Strictness should be required to show 
whether defendant relies on the mat- 
ters pleaded as an abatement to the 
existing action or as a defense in bar 
to the cause of action. O’Beirne v. 
Lloyd, 31 N. Y. Super. 19, 6 AbbPrNS 
imal on other grounds 43 N. Y. 

[ce] Surplusage.—Where a _ rail- 
road’s allegations as to operation by 
lessee were surplusage, a plea in 
abatement was not bad for omitting 
further allegations as to lessee and 
lease. Yale Short Line R. Co. v. Kan- 
sas, etc., R. Co., 250 Ill. A. 62. See 
generally supra § 83. 

[d] In Georgia (1) the form of a 
plea in abatement is immaterial to 
the merits of the case. Booher v. 
Worrill, 43 Ga. 587 (“technicalities in 
pleading, and subleties of form have 
been brushed away by the sweep of 
an enlightened progress in the ad- 
ministration of justice’’). (2) But 
incomplete statements in an unsworn 
answer which are inextricably mixed 
with admissions or denials of the pe- 
tition do not meet the requirements of 
a plea in abatement. Bray y. Peace, 
131 Ga. 637, 62 SE 1025. (3) Gener- 
ally as to joinder of pleas in abate- 
ment and in bar see Abatement and 
Revival §§ 595-597. 

Certainty generally see supra § 9 


Landon 


35. U. S:—U. S. v. Greene, 113 Fed, 
683. 

Ala.—Reynolds v. McClure, 13 Ala. 
159. 

Conn.—New York, etc.,, R. Co. v. 
Illy, 79 Conn. 526, 65 A 965; Miller v. 
Cross, 73 Conn. 538, 48 A 213: Budd 
v. Meriden Electric R. Co., 69 Conn. 


O12, 80 A 683 

Fla.—Williams v. Peninsular Gro- 
cery Co., 73 Fla. 987, 75 S 517; —Mc- 
Leod v. Citizens’ Bank, 61 Fla. 343, 
56 S 190. 

Ind.—Byers v. Hoskinson, 196 Ind. 
225, 147 NE 810; Meixell v. American 
‘Motor Car Sales Co:, 181 Ind. 153, 103 


PLEADING 


NE “1071;\ AnnCas1916D" 875; Kelley. 
v. State, 53 .Ind. 311; Tippecanoe 
County v. Lafayette, etce., R. Co., 50 
Ind. 85; Kempton Hotel Co. v. Rick- 
etts; 76 Ind. Ac 458, 132 INE 303; .C. 
Callahan Co. v. Wall Rice Milling 
Co., 44 Ind. A. 372, 89 NE 418; Rush 
v: Koos Mfg. Co., 20 Ind. A. 515, °51 
NE 143; Brown v. Underhill, 4 Ind. A. 
77, 30 NE 430. 

Ky.—Botto v. Botto, 80 SW 174, 25 
KyL 2130. 

Me.—Adams vy. Macfarlane, 65 Me. 
143; Bellamy v. Oliver, 65 Me. 108. 

Mich. —Peo. v. Lauder, 82 Mich. 109, 
46 aN Ww 956. 

H.—Parker v. McKean, 34 N. H. 


375 
Ne Y.—De Witt v. Morris, 13 Wend. 
Or.—Sutherlin v. Bloomer, 50 Or. 
Beis Msi. aleiiy 
Tenn.—Ward v. State, 102 Tenn. 


724, 52 SW 996; Freidlander v. Pol- 
lock, 5 Coldw. 490. 

Vt.—Sumner v. Sumner, 36 Vt. 105; 
Hill v. Powers, 16 Vt. 516; Pearson v. 
French, 9 Vt. 349: 

36. Bowman v. Stowell, 21 Vt. 309. 

Supplying allegations as to time 
and place of defective service by ref- 
erence to writ see infra § 285. 

87. Furbish v. Robertson, 67 Me. 
35; Hays v. Barrera, 26 Tex. 78; Price 
v. Wakeham, 48 Tex. Civ. A. 339, 107 
SW 132; Rotan v. Maedgen, 24 Tex. 
Civ. A. 558, 59 SW 585. 

3s. Ark.—Mandel v. Peet, 18 Ark. 
236; Taylor v. Ricards, 9 Ark. 378. 

Fla.—Williams v. Peninsular Gro- 
Cery Co. jie) ae 9 Sil, niornoe Oued 

Ill.—Hoereth v. Franklin Mill Co., 
SO ania Tale 

Ind.—Kempton Hotel Co. v. Rick- 
etts, 76 Ind. A. 458, 132 NE 303. 

Me.—Hibbard v. Newman, 101 Me. 
410, 64 A 720. 


Avg I.—Webster v. Baggs, 6 R. I. 
[al Plea of postponement of ma- 


turity of liability must aver the con- 
sent of plaintiff to such postpone- 
ment. Hoereth v. Franklin Mill Co., 
SO Pe bal. 

39. U. S.—U.S. v. Greene, 113 Fed. 
683; Evans v. Davenport, 8 F. Cas. 
No. 4,558, 4 McLean 574, 

Ala.—Seaboard Air Line R. Co. v. 
Hubbard, 142 Ala. 546, 38 S 750; Rob- 
erts v. Heim, 27 Ala. 678. 
G98 sk teehee v. Killian, 6 Ark. 

Cal.—Tooms v. Randall, 3 Cal. 438. 
; fisher v. Cook, ‘125 Ill. 280, 
17 NE 763; Chicago Sectional Electric 
Underground Co. v. Congdon Brake 
Show Mfg. Co., 111 Tl. 309; Grand 
Lodge B. L. F..v.. Cramer, 60 Ill. A. 
215 [aff 164 Ill. 9, 45 NE 165]. 

Ind.—Byers v. Hoskinson, 196 Ind. 
225, 147 NE 810; Knotts v. Clark 
Constr. Co., 191 Ind. 354, 131 NE 921, 
132 NE 678; Moore v. Morris, 142 
Ind. 354, 41 NE 796; Needham vy. 
Wright, 9140) Ind! 1905" 39) "NEY 510; 
Parker v. Culbertson, 128 Ind. 319) 
27 NE 619; Higgins v. Pence, 2 Ind. 
566; Kempton Hotel Co. v. Ricketts, 
76 Ind. A. 458, 1382 NE, 303; National 
Live Stock Ins. Co. v. Wolfe, 59 Ind. 
Alera 8) 106s Niu oo0ren deeChnery av. 
Strauss, 50 Ind. A. 414, 98 NE 444; 
Brown vy. Fisher, 35 Ind. A. 549, 74 
NE 632; Diamond Flint Glass Co. v. 
Boyd, 30 Ind. A. 485, 66 NE 479; Ohio 
Oil Co. v. Griest, 30 Ind. A. 84, 65 NE 
534 /° Rush vv. Foos ,Mfe. 'Co.,, 20° Ind. 
A. 515, 51 NE 148; Brown v. Under- 


[§ 276 


Where bail plead in abatement, the plea must allege 
the facts authorizing them to defend the suit. 42 
While it has been said that a plea in abatement must 
go to the entire cause of action,*® it may be both of 
the writ and declaration ; ** and it must be so where 
it is intended to plead in abatement only of a part of 
the writ, and the cause of the abatement arises only 
on some of the counts in the declaration.*® 


hill, 4 Ind. A. 77, 30 NE 430. 
Me.—Biddeford Sav. Bank v. Mosh- 
er, 79 Me. 242, 9 A 614; Adams v. Mac- 
farlane, 65 Me. 143; "Bellamy v. Oli- 
ver, 65 Me. 108; Tweed v. Libbey, 37 


Me. 49; Adams Vv. Hodsdon, 33 Me. 

225; Burnham v. Howard, 31 Me. 569. 
Mich.—Dubois v. Hutchinson, 40 

Mich. 262. 

PO atin Bo a i v. Dowell, 15 Miss. 
N. H.—Bancroft v. Damon, 58 N. 


ist) AIO. 

Pa.—Feather v. Hustead, 254 Pa. 

pee 98 A 971 
I.—Capwell v. Sipe, 17 R. I. 475, 
23 as 14, 33 AmSR 

Tenn. Dh ee ae ae a Lockhard, 2 
Baxt.. 214. 

Tex.—Raleigh v. Cook, 60 Tex. 438; 
Stark v. Whitman, 58 Tex. 375; Hous- 
ton, .ete:,, R.. Co. ve Graves; 250e Dex. 
181; Price v. Wakeham, 48 Tex. Civ. 
A. 2339, 10%. .SIW.-132: > Callendery wv. 
Short, 34 Tex. Civ. A. 364, 78 SW 3663 
Turman v. Robertson, 3 Tex. A. Civ. 
Cas. § 215; Lindheim v. Davis, 2 Tex. 
A. Civ. Cas. § 108. 

Vt.—Rutland Bank v. Barker, 27 Vt. 
293; ‘Vergennes Bank v. Barker, 27 
Vt. 243; Bowman v. Stowell, 21 Vt. 
309; Crane v. Warner, 14 Vt. 40. 

[a] Limits of rule.—The rule does 
not require every imaginable matter 
to be anticipated. Goodhue v. Luce, 
82 Me. 222, 19 A 440; Clark v. Mike- 
sell, 81 Mich. 45, 45 NW 377; Web- 
ster v. Bages, 6 R. I. 247. 


rete Ala.—Ellerbe vy. Troy, 58 Ala. 
agntk Moss y. Ashbrooks, 12 Ark. 


Conn.—New York, ete, R. Co. v. 
Illy, 79 Conn. 526, 65 A 965; Miller 
v. Cross, 73 Conn. 538, 48 A 213; Wol- 
cott v. Dwight, 2 Day 405. 

Ill.— Grand Lodge B. L. F. v. Cra- 
mer, 164 Ill. 9, 45 NE 165; Phenix 
Ins. Co. v. Hedrick, 73 Ill. A. 601 [aff 
178 Ill. 212, 52 NE 1034]. 

Ind.—State v. Comer, 157 Ind. 611, 
62 NE 452. 

Me.—Perry v. New Brunswick R. 
Co., 71 Me. 359; Severy v. Nye, 58 Me. 
246; Getchell v. Boyd. 44 Me. 482. 

Mich. —Dubois v. Hutchinson, 40 
eee 262; Belden vy. Laing, 8 Mich. 
Feat H.—Mendum v. Joy, 58 N. H. 

Tex.—Runnels v. Swan, 20 Tex. 822. 

Wit eC, 
Co., 80 Vt. 84, ‘66 A 809; Sumner v. 
Sumner, 36 Vt. 105; Morse v. Nash, 
30 Vt. 76; Durand v. Griswold, 26 vt. 
48; Hill v. Powers, 16 Vt. 516. 

[al Repugnancy in an informal 
and superfluous protestation prefixed 
to the plea does not affect the validity 
of the plea. McLaughlin v. De Young, 
3 Gill & J. (Md.) 4. 

Directness and positiveness gener- 
ally see Supra §§ 86-89. 

Inconsistent averments generally 
see supra § 112. 

41. Clark v. Warner, 6 Conn. 355; 
Kempton Hotel Co. v. Ricketts, 76 
Ind. A. 458, 132 NE 308. 

Pleading conclusions generally see 
supra § 17 et seq. 

42. Deforest v. Elkins, 2 Ala. 50. 
(Nev.) 268 


43. Carroll v. Carroll, 
dee 770i 

44. Johnson v. Ransom, 24 Conn. 
531; Southard v. Hill, 44 ‘Me. 92, 69 


AmD 85. See Griffin v. Wattles, 119 
Mich. 346, 78 NW 122 (dictum). 
45. See cases supra note 44. 


a a | 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 276-278] 


Words and grammatical construction. 
struing a plea in abatement the words and grammat- . 
ical construction will be given their most natural 


interpretation.*® 


Clerical errors and formal defects. 
cal error will not vitiate a plea in abatement.‘7 If a 
plea in abatement is inartificially drawn it should 
not be rejected,*® but plaintiff should be left to his 


demurrer.*® 


When based upon an erroneous theory of the ac- 


tion,®° a plea in abatement is bad.®4 


When disproved by the record, a plea in abatement 


is bad.52 
By whom pleaded.®? 


pleaded by attorney.®® 


Showing of probable cause as to truth of plea. 
Under some statutes it is provided that no dilatory 
plea shall be reeeived unless the party offering it of- 


46. Conn.—Budd v. Meriden Elec- 
PIs hy (COn 6 DCOONNs na Gan 2a lee COS Os 
Walko v. Walko, 64 Conn. 74, 29 A 


243; Draper v. Moriarty, 45 Conn, 
476; Wilcox v. Chambers, 34 Conn. 
179; Greene v. New London County 


Agricultural Soc., 32 Conn. 95; Col- 
burn v. Tolles, 13 Conn. 524. 
ee ees v. Schriever, 68 Ill. 

N. H.—Colby v. FE a TSINe Ee 55°C; 
Lyman v. Dodge, 13 N. H. 197; Clark 
v. Brown, 6 N. H. 434. 

Vt.—Roberts v. McLean, 16 Vt. 608, 
42 AmD 529. 

Eng.—Roberts v. Moon, 5 T. R. 487, 


101 Reprint 274. 
See also supra § 100. 


47. Mitchell v. Smith, 74 Conn. 125, 
49 A 909; Draper v. Moriarty, 45 
Conn. 476; Wilcox v. Chambers, 34 
i@onm (79> Colby “v.) Dow; 18) Nv 1H. 
ee See also supra §§ 96-103, 117-— 
120. 

ae Arndt vy. Allard, 1 Pinn. (Wis.) 
76. 

49. Arndt v. Allard, supra. 

560. See supra § 184 


Seaboard Air Line R. Co. v. 
Hubbard, 142 Ala. 546, 38 S 750 (so 
holding where the plea proceeded up- 
on the theory that the action was in 
tort, when in fact it was upon con- 
tract). 

52. Gillespie v. Redmond, 13 Tex. 
9 (where a cause was improperly en- 
titled on the docket, and a petition 
for a scire facias to make the admin- 
istrator of the deceased defendant 
a party described the cause as it 
should have been entitled, a plea in 
abatement to the scire facias that no 
such suit as that described was pend- 
ing in court would not lie). 

53. By corporation see Corpora- 
tions § 2921. 

54. Guild v. Richardson, 6 Pick. 
(Mass.) 364. 

55. Guild v. Richardson, supra. 

56. Guild v. Richardson, supra. 

Signature of pleas generally see in- 
fra §§ 815-823. 

57. See statutory provisions. 

58. See statutory provisions and 
rules of court. 

[a] Plea held to be within stat- 
ute.—In an action of trespass by ten- 
ants in common, a special plea that 
one plaintiff was at the commence- 
ment of the suit an infant and is de- 
elared by attorney instead of by 
guardian or next friend was a dila- 
tory plea within the meaning of such 
a statute. sae ae v. Ford, 61 N. J. 
L532; 39 A 914. 

59. Nelson it Foster, 17 F. Cas. No. 
10,105, 5 Biss. 

60. See aratity. provisions. 

[a] In justice’s court.— Where the 
plea is made in a magistrate’s court, 
it is not required that it be in writ- 
ing unless it is a plea which requires 
an affidavit to verify it. Noles v. Mar- 
able, 50 Ala. 366. See Justices of the 
Peace § 226. 


Pleas in abatement other 
. than to the jurisdiction®* or for misnomer®® may be 


PLEADING 


In con- 


ise rere! 
A mere cleri- 


sary.°° 


[§ 277] (2) Necessity for Written Plea. 


[49 C.J.] 237 


fers to be filed therewith an affidavit proving the 
truth thereof, or shows some probable cause to the 
court to induce it to believe that the matter set forth 
Unless required by statute or rule of 
court,°®’ a certificate of counsel that a plea in abate- 
ment is, in his opinion, well founded in unneces- 


In the 


absence of a statute allowing matters in abatement to 


ing.® 


[§ 278] (3) Necessity of Giving Better Writ. 


be presented orally,°° they must be presented in writ- 


A 


plea or answer in abatement should point out specifi- 


cally the precise defects in such a way that plaintiff 
may be enabled to correct them. 


It should, in other 


words, give plaintiff a better writ or declaration.*® 


writ.®? 


61. Ala.—Crawford v. State, 112 
Alas, 15 21 Se2ai4. 
ea as v. Campbell, 7 Ark. 

Ga.—Bishop v. Woodward, 103 Ga. 
281, 29 SE 968. 

Mass.—Osborn v. Osborn, 114 Mass. 
515; Jacobs v. Mellen, 14 Mass. 132; 
Davis v. Marston, 5 Mass. 199; Ami- 
down v. Peck, 11 Metc. 467; Simonds 
v. Parker, 1 Metc. 508. 

N. H.—Morse v. Calley, 5 N. = eee 

S. C.—State v. Farr, 46 S. C. 

Tenn.—Crutchfield v. Tanda “8 
Lea 68; Neville v. Northcutt, 7 Coldw. 
294; Grove v. Campbell, 9 Yerg. 7. 

Necessity for writing generally see 


supra § 6. 

62. U. S.—Baltimore, ete., R. Co. v. 
Harris, 12 Wall. 65, 20 L. ed. 354; 
Cook v. Burnley, 11 Wall. 659, 20 L. 
ed. 29: Society for Propagation of 
Gospel v. Pawlet, 4 Pet. 480, 7 L. ed: 
927; Computing Scale Co. v. Moore, 
139 Fed. 197; Card v. Hines, 35 Fed. 
598; Hurst v. Everett, 21 Fed. 218; 
Evans v. Davenport, 8 F. Cas. No. 
4,558, 4 McLean 574, 

Ala.—Edwards vy. Louisville, etc., 
R. Co., 202 Ala. 463, 80 S 847; Lewis 
yv. International Ins. Co., 198 Ala. 411, 
73'S 629: -Sloss- Sheffield Steel, etc., 
Cote Milbra, 173 Ala. 658, 55 S 890: 
Meyer v. Hearst, 75 Ala. 390; Mohr 
v. Chaffe, 75 Ala. 387; Mitchell v. 
Turner, 87 Ala. 660; Townsend v. 
Jeffries, 24 Ala. 329; Rose v. Thomp- 
son, 17 Ala. 628; Crawford v. Slade, 
9 Ala. 887, 44 AmD 463; Deforest v. 
Elkins, 2 Ala. 50 6 


Cal.—Nevills_ v. 
Calk-277, 79 P*972. 

Conn. ” Levy v. Metropolis Mfg. Co., 
73 Conn. 559, 48 A 429; Clark v. War- 
ner, 6 Conn. 355; Parsons v. Ely, 2 
Conn. 377; Wadsworth v. Woodford, 
1 By 28. 

C.—Ferguson  v. 
ue Rie Cor, 66 LADD. SbZp. 

Ga.—Dougherty v. Bethune, 7 Ga. 
90 


Ill.—Keokuk, etce., Bridge Co. v. 
Wetzel, 228 Ill. 253, 81 NE 864; Pro- 
tection L. Ins. Co. v. Palmer, 81 I. 
88; “Chicago, ete, \R.-€o:\ wa Munger, 
78 Ill. 300; ° ‘American Express Co. v. 
Haggard, 37 Ill. 465,- 87 AmD 257; 
Lester v. Stevens, 29 Ill. 155; Wade 
v: Grand Lodge, B. R. T., 247 Til. A. 


Shortridge, 


Washington, 


B22 Whittemore v. Weber, 217 Ill. 
A. 628; ‘Chesapeake, ete., R. Co. v. 
Fish, 170 Ill A. 359; Phoenix Ins. 


Co. v. Hedrick, 73 IIl. "A. 601 [aff 178 
Ill. 212; 52 NE 1034]; Grand Lodge 
B.L. F. v. Cramer, 60 Ill. A. 215 (aff 
184 Ill. 9, 45 NE 165]; Gregg v. Sum- 
mer eak WS At 0: 

Ind.—Needham v. Wright, 140 Ind. 
190, 39 NE 510; Pointer v. State, 89 
Ind. 255; Fink v. Maples, 15 Ind. 297; 
Brown-Ketcham Iron Works Vv. 
George B. Swift Co., 53 Ind. A. 630, 
100 NE 584, 860; State v. Lannoy, 30 
Ind. A. 335, 65 NE Pee Rush v. Foos 
Mfg. Co., 30 Ind. A. 515, 51 NE 1438; 


But this does not apply to cases where the defect is 
one of substance and plaintiff cannot have a better 


Brown v. Underhill, 4 Ind. A. 77, 30 


NE 430. 
Ky.—Stange v. Price, 191 Ky. 734, 
231 SW 532; Louisville, etc., R. Co. 


v. Hall, 12 Bush 131; Bell v. Layman, 
Let Be Non.1 395) fo "AmD 83. 

Me.—Brown v. Gordon, 1 Me. 165. 

Mass.—Langdon v. Potter, 11 Mass. 
313; Lovell v. Doble, Quincy 88. 

Mich.—McKnight vy. Lowitz, 196 
Mich. 368, 163 NW 94. 

i een ee v. Fischer, 21 Mo. A. 

Mont.—Clark v. Oregon Short Line 
R. Co., 29 Mont. 317, 74 P.734 

Nebr.—F reeman Vv. Burks, 16, Nebr. 
328, 20 NW 207. 

N. Y¥.—Hawkins  v. Mapes-Reeve 
Constra Coyne SN. yen co0s 70 NE 783; 
Wigand v. Sichel, 4 Abb. Dec. 592, 
3 Keyes 120,°33 HowPr 174 [aff 34 
Barb. 84]; Stiefel v. Berlin, 28 App. 
Div. 103, 51 NYS 147; White v. Mil- 
ler, 7 Hun 427 [rev on other grounds 
TAN: Yu 118, 27 -AmRwISy; « Bankio£ 
North America v. Hornsey, 13 
NYCivProc 158; Haywood v. Chest- 
ney, 13 Wend. 495. 

Or. Bags v. Hewitt, 109 Or. 366, 
220 P14 

Pa “Méikle v. Northwestern Nat. 
Ins. Co., 243 Pa. 557, 90 A 354; Baker 
Vie Reese, 156). Pa. 44, 24. A 634; Cas- 
porus v. Jones, 7 Pa. 120; Horton :v. 
Cook, 2 Watts 40; Witmer v. Schlat- 
ter, 15 Sere. & R. 150 (where there 
‘ oa excellent discussion of the mat- 
er). 

R. I.—Ellis v. Ellis, 4 R. I. 110. 

S. C.—Mitchum v. Droze, 45 S.C. L. 
1965: Miller w Ford, 138) So-Gir Le 3itG; 
55 AmD 687. 

Tenn.—Gardner y. Quinn, 154 Tenn. 
167, 289 SW, 513. 

Tex,— Texas, ete., R. Co. v. Lynch, 
97 Tex. 25, 05 Sw 486; State v. Good- 
night, 70 Tex. 682, 11 Sw 119; Tinnin 
v. Weatherford, Dall. 590. 

Utah.—Richardson, etc., Co. v. Utah 
Stove, etc., Co.,:.28 Utah 85, 77 P1.., 

Vt.—Durand v. Griswold, 26 Vt. 48; 
Vanderburg: v. Clark; 22 Vt.- 185; 
Pearson v. French, 9 Vt. 349; Boston 
ie ete, HWdyineve Spooner, aso. Vit. 


Va.—Deatrick v. State L. Ins. Co., 
107 Va. 602, 59 SE 489; Middleton v. 


Pinnell, 2 Gratt. (43 Va.) 202; Hor- 
hi v. Townes, 6 Leigh (33 Va.) 


Eng.—Warner v. Irby, 2 Ld. Raym. 
1178, 92 Reprint 279; Heap v. Liv- 
ingston, 11 M. & W. 896, 152 Reprint 
1069; Godson v. Good, 6 Taunt. 587, 
1 ECL 766, 128 Reprint 1163; Haworth 
v. Sprages, 8 T. R. 515, 101 Reprint 
1521; Evans v. Stevens, 4 T. R. 224, 
100 Reprint 986. 

N. S.—Athole Lodge v. Williamson, 
nN Sik els 

_{a] Proceedings in municipal 
court.—Burr v. Co-operative Constr. 
Co.) 162) TLL eAn 51.2. y 

63. Wilson v. Nevers, 20 Pick. 
-(Mass.) 20, 28; Guild v. Richardson 


238 [49 C.J.] 


[§ 279] (4) Particular Pleas*4—(a) Another Ac- 
. A plea in abatement 
upon the ground of the pendency of another proceed- 
ine®> must set out facts which show that the first 
action operates to abate the second;®® it must show 
in what court such action is pending,®’ that the court 
has jurisdiction,®*® that the action was pending at, the 


tion Pending—aa. In General. 


PLEADING 


commencement of the second action®® and at the time 


6 Pick. (Mass.) 364; Boston Type, 
etc., Fdy. v.-Spooner, 5"Vt. 93; War- 
eS v. Saunders, 27 Gratt. (68 Va.) 
“There are many cases where a plea 
in abatement need not furnish the 
plaintiff with a better writ; asa plea 
that no such person exists as the 
plaintiff, or plea of non-tenure, or 
plea of disclaimer, and the _ like.” 
yon: v. Nevers, supra’'(per Dewey, 
“As at common law a plea in abate- 
ment was required to give the plain- 
tiff a better writ or declaration, so, 
under the new system, such answer 
must furnish information—such as 
the true name of defendant. where 
misnomer is pleaded, and the names 
of necessary parties, where defect of 
parties is pleaded—that will enable 
the plaintiff to cure the defect by 
amendment, if it be a defect that can 
be so cured.” Clark v. Oregon Short 
Line R. Co., 29 Mont. 317, 319, 74 P 
734 [quot Phillips Code Pleading]. 
64. Demurrer or replication’ to 
_ plea and subsequent proadat s see 
Abatement and Revival § 151 


Batis See Abatement and Revival §§ 
66. U. S.—Briggs v. Stroud, 58 
Fed. 717. 


Ala.—Kaplan v. Coleman, 180 Ala. 
267, 60 S 885;. Sloss-Sheffield Steel, 
ete, Co. v. Milbra, 173 Ala. 658, 55 S 

Ariz.—Dowdy v. Calvi, 14 Ariz. 148, 
125 P 873. 

Mie v. Nixon, 27 Ark. 
Cal.—Silvius v. Scholes, 61 Cal. A. 
457, 214 P 1020. 

Colo.— Arakawa v. Co-op. Farmers’ 
Dxehy, el Colo. 92, 253) Pi 830. 
Seen Eastman v. Curtis, 1 Conn. 

Fla.—Davant v. Weeks, 78 Fla. 175, 
82 S 807. 

Ga.—Wilson v. Atlanta, ete., R. Co., 

115 Ga. 171, 41 SE 699. 


Ida.—Carson v. Thews, 2 _ Ida. 
GHasb i776; 9.P 605, 
1ll.— Willard v. Miner, 116 Ill. A. 


499; Willard v. Zehr, 116 Ill. A. 496. 
Ind.—Miller v. Rigney, 16 Ind. 327. 
Iowa. 

Co., 71 Iowa 717, 29 NW 787. 
Kan.—Clark v. Marbourg, 33 Kan. 

471, 6 P 548. 

La.—New Orleans City Bank v. 

Walden, 1 La. Ann. 46. 

Me.—Fahy v. Brannagan, 56 Me. 42. 
Md.—Lewis v. Higgins, 52 Md. 614. 


ee rie Od v. Partridge, 7. Mete. 

. Mich.—Reis _ v. Applebaum, 170 

Mich. 506, 136 NW 3938. 
Minn.—Wilson v. St. Paul, ete., R. 


Co., 44 Minn. 445, 46 NW 909. 

Miss.—Carbolineum Wood Presery- 
ing, etc., Co. v. Meyer, 76 Miss. 586, 
25 S-297. 

Mo.—State vy. Morrison, 244 Mo. 198, 
148 SW 907. 

N. H. 
277, 82 A 166. : 

N. J.—Van Houten v. Stevenson, 
69 N. J. Hq. 626, 64°-A 1094 [aff 69 N 
J. Eq. 835 mem, 66 A 1134 mem]. 

N. Y.—Dodger Vs Cornelius, 168 N. 
Y. 242, 61 NE 24 

N. C.—Curtis v. 
etc.,. ‘Co.,° 109, N.. C. 401, 

Oh.—Berger v. Moessinger, 5 Oh. 
Cir. Ct. 432,.3 Oh. Cir. Dec. 212 
rer got v. Patterson, 2 Or, 
. Pa,—Feather v. Hustead, 254 Pa. 
BON» 98, A OVL. 


Tisai Lumber, 
13 SE 944. 


Hawley v. Chicago, etc, R. | 


; For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Philippine.—J. Northcott & Co., Inc. 
v. Villa-Abrille, 41 Philippine 462. 
R. J.—Bullock v. Bolles, 9 R. I. 501. 
S..C.—State v. Stickley, 80 S. C. 64, 
eae 211, 128 AmSR 855, 15 AnnCas 


Tex.—Holland v. Western Bank, 
etc., Co., 56 Tex. Civ. A. 324, 118 SW 
218, 119 SW 694. 

Utah.—Beardsley v. Morrison, 18 
Utah 478, 56 P 303, 72 AmSR 795. 

Vt.—Thomas v. Freelon, 17 Vt. 138. 

W. Va.—Risher v. Wheeling Roof- 
ing etc., Co... 57 W. Va... 149, 49. SE 

016. 

Wis.—Calteaux v. Mueller, 102 Wis, 

525, 78 NW 1082. 


Eng. —Harmer vy. Bill, 7 Moore P..C. 
207, 13 Reprint 884. 


joGnt—Morgan Ve pA ULES 8:2 Ont Pr: 
[a] Plea need not ask that sum- 


mons be quashed or suit abated, al- 
though that should be the effect of 
sustaining the plea. Sloss-Sheffield 


Steel, ete., Co. v. Milbra, 173 Ala. 658, 
55 S 890. 

67. Miller v. Rigney, 16 Ind. 327; 
Berger v. Moessinger, 5 Oh. Cir. Ct. 
432; 3 Oh. Cir. Dee. 312; Bullock vy. 
Bolles, 9 Re LT. 501, 


68. Briggs v. Stroud, 58 Fed. 717; 
Ex p. Balch, 2 F. Cas. No. 790, 3 Mc- 
Lean 221; Carbolineum Wood Pre- 
serving, ete., Co. v. Meyer, 76 Miss. 
586, ie 297; Morgan v. Ault, 8 Ont. 

[a] Sufficiency of showing.—A 
plea in abatement, based on the pend- 
ency of a former action, which alleges 
that the court in Which the action 
was brought had jurisdiction of the 
case under the allegations of the dec- 
laration therein filed, sufficiently 
avers that the court referred to had 
jurisdiction of the action. Wilson v. 
Atlanta erer, bus CO” wilh Gav Li baad 
SE 699. 

69. Dodge v. Cornelius, 168 N. Y. 
242, 61 NE 244; Porter v. Fuld, etc., 
Knitting Co., 114 App. Div. 292, 99 
NYS 815; O’Leary v. Tooker, 116 NYS 


664, 
Ala. — Interstate 
Corp. v. Home Guano Co., 
583, 75 S 166. 
Cal.—Silvius v. Scholes, 61 Cal. A. 
457, 214-P 1020. 


Chemical 
199 Ala. 


Fla.—Davant v. Weeks, 78 Fla. 
175, 82 S 807. 

Ind.—Fitzgerald v. Gray, 61 Ind. 
109; Moore v. Kessler, 59 Ind. 152; 
Tippecanoe County v. Lafayette, etc., 
Ro Co., 560° Indi85. “Contra ee? v, 
Hefley, 21 Ind. 98. 

Ilowa.—Hawley v. Chicago, etc., R. 


Co., 71 Iowa 717, 29 NW 787. 
OR ieee oe v. Patterson, 2 Or. 

Pa.—Feather v. Hustead, 254 Pa. 
857, 98 A 971; Toland v. Tichenor, 3 
Rawle 320; Axford v. Kirby, 57 Pa. 
Super. 362; Berger v. P, Curtis Ko- 
Eune Co., 24 Pa. Dist. 713. 

R. I—Polsey v. White Rose Mfg. 
Colo Re VR 2O2, W346 Ay OO, 

Tex.—Holland v. Western Bank, 
etc., Co:, 56 Tex. Civ. A. 324, 118 SW 
218, 119 SW 694. 

[a] Plea showing other action 
gone to judgment.—A plea of another 
action pending is not good as a plea 
in abatement, where it showed on its 
face that such other action had al- 
ready gone to judgment, which judg- 
ment had become final by the lapse 
of seventy-one days, sixty days be- 
ing the time within which an appeal 
might have been taken, under Code 
Civ. Proc. § 939. Silvius v. Scholes, 
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of the plea,?° that it was prior to the one at bar,‘ 
. when the action was commenced,*? and that the court 
obtained jurisdiction of defendant,’* or of the prop- 
erty,’* or otherwise took jurisdiction of the cause.*> 
It need not, however, allege that the action was not 
discontinued before the plea was filed.*® 
of action must be shown to be-the same7’ and 


The cause 


61 Cal. A. 457, 214 P 1020. 

71. Eastman. v. Curtis, 1 Conn. 
323; Stauffer v. Garrison, 61 Miss. 67; 
Cassidy v. Arnold, 100 App. Div. 412, 
91 NYS 570; Jenkins v. Pepoon, 2 
Johns. Cas. (N. Y.) 312; Feather v. 
Hustead, 254 Pa. 357, 98 A 971. 

72. Dowdy Vv. Calvi, 14 Ariz. 148, 
125 P 873; Scheeline v. Moshier, 172 
Cal. 565, 158 P 222; Eiceman v. State, ; 
75 Ind. 46; State v. Morrison, 244 
Mo, 193, 148 SW 907. 

73. Carson v. Thews, 2 Ida. 
(Hasb.) 176, 9 P 605. 

74. Reynolds v. McClure, 13 Ala. 


159. 

75. Lewis v. Higgins, 52 Md. 614. 

76. Nelson v. Foster, 17 F. Cas. 
No. 10,105, 5 Biss. 44. 

Ze os S.—Griswold v. Bacheller, 
77 Fed. 857; In re Certain Logs of 
Mahogany, 9 F. Cas. No. 2,559, 2 
Sumn. 589. 

Ala.—Milbra v. Sloss-Sheffield 
Steel, etc., Co., 182 Ala. 622, 62 S 176,. 
46 LRANS 274; McLaughlin v. Bey- 
er, 181 Ala. 427, 61 S 62; Kaplan v. 
Coleman, 180 Ala. 267, 60 S 885. 

Ark. i 
alts! 

Cal.——Lareo v. Clements, 


36 Cal. 


132; Calaveras County v. Brockway, 
Hides 325; Vance v. Olinger, 27 Cal. 


Colo.—Arakawa v. Co-op. Farmers’ 
Exch., 81 Colo. 92, 253 P 830. 

Conn.—Hatch v. Spofford, 22 Conn, 
485, 58 AmD 433. 

Fla.—Meyer v. Florida Home Find- 
ers, 90 Fla. 128, 105 S 267; Davant v. 
Weeks, 78 Fla. 175, 82 S 807. 

Ill.—Branigan v. Rose, 8 Ill. 123; 
Torpe v. Letts, 177 Ill. A. 288. 

Ind.—Byers v. Hoskinson, 196 Ind. 
225, 147 NE 810; Needham v. Wright, 
140 Ind. 190, 39 NE ‘510; Bryan v. 
Scholl, 109 Ind. 367, 10 NE 107; Tra- 
cy v. Reed, 4 Black. 56; American 
Surety Co. v. State, 50 Ind. A. 475, 98 
NE 829. 

La.—New Orleans City Bank v. 
Walden, 1 La. Ann. 46. 

Md.—State v. Boyce, 72 Md. 140, 19 
A 366, 20 AmSR 458, 7 LRA 272; 
Glenn v. Williams, 60 Md. 93. 

Mich.—Reis v. Applebaum, 170 
Mich. 506, 1836 NW 393; O’Brien v. 
Alpena Cir. Judge, 106 Mich. 42, 63 
NW 997; Wales v. Jones, 1 Mich. 254. 

Minn.—Wilson v. St. Paul, ete., R. 
Co., 44 Minn. 445, 46 NW 909. 


Mo.—State v. Morrison, 244 Mo. 
193, 148 SW 907. 

INE ea 76 N. H. 
297, .82-A 166; Bennett v. Chase, 21 
N. H. 570. 


N. J.—Van Houten v. Stevenson, 69 
N. J. Eq. 626, 64 A 1094 [aff 69 N. J. 
Eq. 8835 mem, 66 A 1134 mem]. 

N. Y.—Gardner v. Clark, 21 N. Y. 
399; Peo. v. Rollins, 33 Hun 47; Ty- 
ler v. Standard Wine Co., 52 Misc. 
374, 102 NYS 65 [aff 121 App. Div. 
928 mem, 106 NYS 1148 mem]. 

N. C.—Curtis v. Piedmont Lumber, 
etc., Co., 109 N. C. 401, 13 SE 944. 

Or.—Kuntz v. Emerson Hardwood 
Co. 93 Or. 565,184 P 253. 

Pa.—Masters’ Est., 85 Pa. Super. 
292; Harrisburg v. Passenger R. Co., 
1 Pa. Dist. 192. 

Philippine.—J. Northcott & Co., Ine. 
v. vie Abrille, 41 Philippine 462. 

Ss. C.—State v. Stickley, 80 S. C. 64, 
oa SH 211, 128 AmSR 855, 15 AnnCas 


Tex.—Champ v. Wilson, (Civ. A.) 


244 SW 260; Llano Impr., etc., Co.’ 
v. Cross, 5 Tex. Civ. A. 175, 24 SW 77. 


aS 


§§ 279-281] 


the parties the same,’® or in case the parties are 
not the same, privity must be shown.7® The see- 
ond action, as a general rule, must be shown to 
be in the same jurisdiction,®*® for courts of one ju- 
risdiction, not having judicial knowledge of the 
laws of another, will not dismiss a suitor merely 
because initiatory steps have been taken else- 
where.s! If the other action is a pending appeal, the 
plea must identify the appeal, specify in what court 
it was instituted, and state who appealed.8? ‘Where 
the plea is based on the pendency of another suit 
which should have been joined, facts must be alleged 
showing that it might have been joined.’ Where the 
plea is based on the submission of the demand to a 
referee, it should set out his name and allege his ac- 
ceptance.’* In the case of a garnishment it must 
show in whose favor and for what amount.®® If two 
suits may be prosecuted for the same cause of ac- 
tion with leave of court, the plea must negative 
leave.8& The pendency of a bill in equity has not 
usually been deemed a ground of abatement for an 
action at law;8’ hence the plea must show whether 
the aetion is pending at law or in equity®$ 
Construction of plea. The rule that pleas in abate- 
ment are to be strictly construed®®: has been held to 
apply to a plea in abatement on the ground of the 
pendency of a prior action,®® although it has also 
been held that a plea setting up this particular 
Utah.—Beardsley v. Morrison, 18] UMonth 451. 
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ground is entitled to a more favorable position in the 


courts as not being precisely a plea of a dilatory char- 
acter.°! In construing a plea of this nature the 
court will particularly consider whether the aim of 
either of the parties is meritorious or merely vexa- 
tious.°2 Under the codes the common-law strictness 
appears in some cases to have been somewhat re- 
laxed.°# 

Affidavit that plea not interposed for delay. A 
plea of this character has been held not to come with- 
in a statute requiring that defendant should file with 
his plea or demurrer an affidavit that it was not inter- 
posed - for delay, since such a plea is essentially dila- 
tory.°* 

[§ 280] bb. Reference to Record of Pending Ac- 
tion. A plea of another action pending should 
allege it “as by the record,” or “as by the files and 
record of said court appears.”®° It is also held that 
the plea should set out the general character and ob- 
jects of the former suit,®® and the relief prayed.®? 
And some eases still follow the old English practice 
of requiring the record of the pending suit to be set 
out in full in the plea.®’ ; 

[§ 281] (b) Prematurity of Action. A plea or 
answer raising the objection that the action is pre- 
mature®® must show that the action is prematurely 
brought,t unless possibly in ease that fact appears 


summons,—or ‘where, as in Ward v. 


Utah 478, 56 P 303, 72 AmSR 795. 

Vt.—Thomas vy. Freelon, 17 Vt. 138. 

- Eng.—Harmer vv. Bell, 7 Moore P. 
C. 267, 13 Reprint 884. 
- [a] If the plea states sufficient 
facts to show that the two actions are 
the same, an express averment to 
that effect is unnecessary. McHwen 
v. Broadhead, 11 N. J. Eq. 129. 

[b] Plea held insufficient.—Identi- 
ty of causes of action is not estab- 
lished by a plea of other action pend- 
ing stating that the other action was 
for the same amount. Kuntz v. Em- 
on Hardwood Co., 93 Or. 565, 184 P 

[ec] ‘Setting out summons or com- 
plaint.—The plea need not recite or 
set out the summons or complaint in 
either action; it is necessary, how- 
ever, to allege that the first suit was 
pending when the plea was filed. 
Sloss-Sheffield Steel, etc., Co. v. Mil- 


bra, 173° Ala: 658, 55 S 890 
78. Princeton Coal, etc., Co. v. Gil- 
ehrist, 51 Ind. A. 216, 99 NE 426; 


Tyler v. Standard Wine Co:, 52 Misc. 
374, 102 NYS 65 [aff 121 App. Div. 
928 mem, 106 NYS 1148 mem]; Davis 
We Hunt, 18 [S.0Cy 7 412 sttenpy v: 
Goldney, 15 M. & W. 494, 153 Reprint 
944. And see cases supra note 77. 
[a] Parties need not be named.— 
It is enough to aver that the parties 
are the same, without naming them. 
Ward v. Dewey, 12 HowPr (N. Y.) 


193. 
Calteaux v. Mueller, 102 Wis. 
525, 78 NW 1082. 

80. U. S—New York Mut. L. Ins. 
Co. v. Harris, 96 U. S. 588, 24 L. ed. 
737; Lyman v. Brown, 15 F. Cas. No. 
8,620, 22 -Curte. 559; 

Mass.—Colt v. Partridge, 7 Metc. 
574; Newell v. Newton, 10 Pick. 470 
(where it was questioned whether 
this rule would be otherwise were it 
averrea in the plea that the court 
had jurisdiction of the parties and 
subject matter and that defendants 
actually appeared or were. duly 
served). 

N. Y.—Douglass v. Phoenix Ins. Co., 
138 N. Y. 209, 38 NE 938, 34 AmSR 
448, 20 LRA 118; Oneida County 
Bank v. Bonney, 101 N. Y. 173, 4 
NE 332; Mitchell v. Bunch, 2 Paige, 
606, 22 AmD 669; Walsh v. Durkin, 
ae one 99; Bowne vy. Joy, 9 Johns. 


Oh.—Keith v. New York Cent. R. 
Co., 2 Oh. Dec. (Reprint) 125, 1 West 


Sy eykee .—Thomas v. Thomas, 4 Leg. Op. 

Eng.—Imlay v. Ellefsen, 2 Hast 453, 
102 Reprint 442; Scott v. Seymour, 8 
try, IN S568 Patt, TOM. & C1219 158 
Reprint 865]; Bayley v. Edwards, 3 
Swanst. 703, 36 Reprint 1029; Maule 
‘oe TAR. Ri 470, 201 SReprint 

81. See Abatement and Revival § 
110 et seq. 

Pendency of former action in fed- 
eral court as abating action in state 
court and vice versa see Abatement 
and Revival §§ 122-127. 

82. Boswell v. Tunnell, 10 Ala. 


958; Miller v. Rigney, 16 Ind. 327. 
83. Parish v. Heikes, 14 Ind. 605. 
84. Fahy v. Brannagan, 56 Me. 42. 


85. Crawford. v. Clute, 7 Ala. 157, 
41 AmD 92; Shealy v. Toole, 56 Ga. 
Clark v. Marbourg, 33 Kan. 471, 
6 P 548. 

86. Schieck v. Donohue, 77 App. 
Div. 321, 79 NYS 233 [app dism 173 
ING gees 638 mem, 66 NE 1116 mem]. 

87. See Abatement and Revival § 


54. 
Green. v. Underwood, 86 Fed. 


88. 
427, 30 CCA 162; Risher v. Wheeling 


Roofing, etc., Co., 57 W. Va. 149, 49 
SE 1016. 
89. See supra § 276. 


Priddy v. Business Men’s Oil 


90. 

Co., (Tex. Civ. A.) 241 SW 770. 

91. -Buckles v. Harlan, 54 Ill. 361; 
SON ee v. Hudson, 106 Mich. 523, 64 
NW 4 

92. seiateh v. 22 Conn. 


Sperone, 
485, 494, 58 AmD 433. 

93. See cases infra this note. 

“It is obvious then, a second suit 
is not, of course, to be abated and dis- 
missed as vexatious, but all the at- 
tending circumstances are to be first 
carefully considered, and the true 
question will be, what is the aim of 
the plaintiff? Is it fair and just, or is 
it oppressive? Is it possible the 
defendant may not owe the debt, as 
the plaintiff claims he does, and may 
want only to present his defence, in 
a manner as little expensive and in- 
convenient as possible,—which right 
he ought certainly to enjoy; but his 
plea now is, for delay, and delay only. 
If the plaintiff, by a second suit, can 
place his claim in a more favorable 
condition for obtaining redress, why 
should he not be permitted to do it? 
as where he can secure his debt by an 
attachment, his first suit being a 


Curtiss, 18 Conn. 290, the first suit is 
found to be premature; so where he 
is apprehensive that, by reason of er- 
ror or misapprehension, he is not 
in as good a condition as he could 
place himself in, by a second suit. 
What reason can be assigned, why he 
may not pursue his best remedy?” 
Hatch v. Spofford, supra. 

[a] . For example, an answer alleg- 
ing that plaintiff, on a prior date, be- 
gan an action against defendant for 
the same cause of action alleged in 
the complaint, and that the prior ac- 
tion was still at issue and undisposed 
of, is sufficient. Chandler v. Metro- 
politan St.. R. Co., 34 Misc. 808, 68 
NYS 398. See Ward. .v. Dewey, 12 
HowPr (N. Y.) 193,196 (holding suf- 
ficient an answer alleging that “there 
is another action now pending be- 
tween the same parties for the same 
identical. cause of action mentioned 
in the complaint in this action’’). 

94. Robert. v. Moore, 62 N. J. L. 
618, 43 A 582. 

95. Com. v. Churchill, 5 Mass. 174; 
Clifford v. Cony; 1 Mass. 495; ‘Ladd 
v. Stratton, 59.N. H. 200; Bennett 
v.. Chase, 21 -N. H. 570; Bullock v: 
Bolles, 9 R. I. 501. 


96. Green v. Underwood, 86 Fed. 
427, 30 CCA 162; Michigan Bank v. 
Williams, Harr. (Mich.) 219; Wil- 


son v. St. Paul, etc., R. Co., 44-Minn. 
445, 46 NW 909. 

97. Green v. Underwood, 86 Fed. 
427, 30 CCA 162; eee Bank vy. 


Williams, Harr. ((Mich:) / 219. 
98. Ward v. Jackson, 111 Me. 240, 
88 A 859; Brastow v. Barrett, 82 Me. 


166, 19 A 157; Barker v. Hastman, 76 
N. H. 277, 82 A 166; Ladd v. Stratton, 
BOOMING Ee 2005 Smith v. Atlantic Mut. 
Hinss Con 22 N. H. he Trenton Bank 
Vv. Wallace, 9 Ni. Jie 83 

[a] Effect of failure to set out.— 
The technical failure of a plea in 
abatement, on the ground that a for- 
mer action is pending on the same 
cause of action, fully to set out the 
record of the prior action should not 
defeat defendant’s right to be pro- 
tected from harassing litigation, the 
question being what, on the whole, 
justice requires. Tinkham y. Boston, 
OCC. sR CONST IN. ba dl OS aA TLO Oe 

99. See Abatement and Revival § 


169. 
Ts ec McLaughlin, (Ariz.) 
“Gilford v. Green, 33 Ga. A. 


261° P3 
1, 125 Sn 80; Farmers, etc., State 


240 [49 C.J.] 
from the.petition.? 

[§ 282] (c) Recommencing Action without Pay- 
ment of Costs of Action Previously Dismissed. A 
plea in abatement which sets up the dismissal of an 
action for the same cause, the costs of which have 
not been fully paid, is sufficient if it sets forth 
enough of the record of the dismissed action to en- 
able ‘the court to decide that the two actions were 
identical.® 

[§ 283] (d) Misjoinder of Causes of Action. A 
general ayerment to the effect that causes of action 
have been improperly joined is insufficient.* 

[§ 284] (e) Variance between Declaration and 
Writ. A plea based upon variance between the decla- 
ration and writ® should recite the writ.® 

[§ 285] (f) Defective Execution and Service of 
Process.’ A plea alleging a defective execution of 
the writ’ should allege that it was not executed in 
any other way.® The writ should be set out on 
oyer.1° A plea in abatement for defective service 
should show what the attempted service was, that it 
was defective, and that the writ was not served in any 
other way.!! All facts going to negative a correct 
service-should be alleved,!* -and they should be al- 


Bank. v. National Surety Co., 163 

Minn. 257, 203 NW .969; Anderson v. 

Kanawha Coal Co., 12 W. Va. 526. 
[a] .Pleading extension of time.— | 49; 


Cont Me: 
44 Me. 482; 
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Me.—Perry v. New Brunswick R. 
Getchell v. Boyd, 
Tweed v. Libbey, 37 Me. 
Adams v. Hodsdon, 33 Me. 225. 


SOON 


[§§ 281-286 


leged as of the time of the service, not as of the time 
of the filing of the plea.1? But it need not be alleged 
how the writ should have been served.t* The plea 
must allege facts showing that the writ could have 
been served.!® Time and place of attempted service 
must be alleged, and cannot be supplied by reference 
to the writ.1® If it is claimed that the copy served 
was defective, it should be enrolled and made a part 
of the record.17 A plea on the ground of no service 
on one of defendants must allege that defendants 
were copromisors.'® The facts should be fully set 
up;:1® mere conclusions will not avail.?° 

[§ 286] 8. Waiver of Pleas.* A plea in abate- 
ment or to jurisdiction of the person is the assertion 
of a personal privilege,?+ and may be waived,”? and 
it has already been pointed out that unless pleas in 
abatement are filed at the proper time and in the 
proper order, they will be waived.?* But, assum- 
ing that they have been filed at the proper time and in 
the proper order, there are still certain conditions 
under which they may be waived. The common-law 
rule is that filing a plea in bar is a waiver of a plea 
in abatement,?* even where matter in abatement is 
pleaded along with matter in bar.2® Even though is- 


487. 
Ga.—Beall v. Rust, 68 Ga. 774. 
Ill.—Toledo, ete., R. Comves Beses, 
85 Ill. 80, 28 "AmR 613. 


A plea in abatement that plaintiff’s 
assignor, through its agent, promised 
defendants two weeks’ notice before 
commencing suit on note, and that de- 
fendants promised and were willing 
to pay the agent’s commission for 
services in making an extension of 
time at any time thereafter, was bad 
as pleading, not that an extension 
was given, but only that one was 
promised if and when necessary. 
Mn Vv. McLane bliin, (Ariz:.) 261 2 


2. Gilford v. Green, 33 Ga. A. 1, 
125 SE 80; Farmers, etc., State Bank 
y. National Surety Co., 163 Minn. 257, 
203 NW 969. 

-, Demurrer see infra § 491. 

3. Dougherty v. Dougherty, 126 
Ga. 33, 54. SE 811. 

4. Black v. Strang, 167 App. Div. 
149, 152 NYS 515. 

Certainty and particularity gen- 
erally see supra § 276. 
ae: See Abatement and Revival § 

6. Nichols v.. Smalley, 7 Blackf. 
(Ind.) 200. 

[a] In New Hampshire (1) it is 
held that ‘where an insufficient sum- 
mons, or one not containing the sub- 
stance of the writ or declaration, is 
relied upon as the foundation of a 
plea in abatement, the defendant 
must crave oyer of the writ, decla- 
ration and officer’s return, set them 
out at large, and also make profert 
of and enroll the summons.” Lary v. 
Evans, 35 N. H. 172, 174.. To same ef- 
fect Dinsmore v. Pendexter, 28 N. 
H. 18. (2) The enrollment must be 
substantially correct. Smith v, But- 
ler,-25 N. H. 5213; Colby vy. Dow, 18 
N. H. 557; Baker v. Brown, 18 N. H. 
551; Goodall v. Durgin, 14 N. H. 576, 

Demanding oyer see infra § 870. 

7. Objections to process and serv- 
ice thereof generally see Process [32 
CV Er5IS, Oo wD Olls 

8. See Abatement and Revival §§ 
171-173. 

9. Landon v, Roberts, 20 Vt. 286, 

10. Garner y. Johnson, 22 Ala. 494; 
Findlay v. Pruitt, 9 Port. (Ala.) 195; 
Bent v. Bent, 43 Vt. 42, 

Pls JU. S.—-Shampeau v. Connecti- 
cut River Lumber Co., 37 Fed. 771. 

Conn.—Budd v. Meriden EHlectric 
R. Co., 69 Conn, 272, 37.A, 683. 

Ind.—Rush vy. Foos Mfg. Co., 20 
Fmd, A:-515, 61 NE 143, 


e 


Vt.—Smith v Chase, oo nV tess Ind.—Watts v. Sweeney, 127 Ind. 
Morse v. Nash, 30 Vt. 76; Washburn] 116, 26 NE 680, 22 AmSR 615. 
v. Hammond, 25 Vt. 648; Gray v. Kan.—Green v. Dunn, 5 Kan. 254. 
Flowers, 24. Vt. 533; Evarts v. Geor- Ky.—Baker v. Louisville, etc., R 
gia, 18 Vt. 15; Pearson v. French, 9{Co., 4 Bush 619. 
Vt. 349; La.—McAlpine y. Jones, 13 La. 
[a] When allegation unnecessary.} Ann. 409. 


—If the writ and return are referred 
to in the plea and facts are alleged 
showing that the person who served 
it had no authority to do so, it need 
not be further alleged that no other 
person served the writ. Ingraham v. 
Leland, 19 Vt. 304. 

12. Levy v. Metropolis Mfg. Co., 73 
Conn. 559, 48 A 429; Chapman v. 
Shaw, 3 Me. 372; Baker v. Compton, 
2 Head (Tenn.) 471; Muzroll v. Hetu, 
82 Vt. 139, 72 A 323; Rutland Bank 
v. Barker, 27 Vt. 293; Crane v. War- 
ner, 14 Vt. 40. 

13. Ohio Oil Co. y. Griest, 30 Ind. 
A. 84, 65 NE 534. 

14. Brown v. Gordon, 1 Me. 165; 
eae vy. Richardson, 6 Pick. (Mass.) 


ie Bancroft v. Damon, 58 N. H. 
16. Morse vy. Nash, 30 Vt. 76. 
17. Messer v. Smythe, 58 N, H. 
312; Lary v. Evans, 35 Ny», 7H. 172; 


Lyman v. Dodge, 13 ~ IN 
Knowles v. Rowell, 8 N. H, 
Tucker v. Perley, 5 N. H. 345. 

18. Patten v. Starrett, 20 Me. 145. 

19. Dudley v. Spaulding, 50 N. H. 
437; Sumner v. Sumner, 36 Vt. 105. 

[a] For instance, an allegation 
that the summons does not set forth 
the date of the indorsements on the 
note sued on is bad, unless it is 
shown that the indorsements were, in 
fact, dated. Dudley v. Spaulding, 50 
N. H, 437. 

20. Sumner v. Sumner, 36 Vt. 105; 
Evarts v. Georgia, 18 Vt. 15; Crane v. 
Warner, 14 Vt. 40. 

Ae See supra §§ 262, 275. 

22. U. S—U. 8S. v. Four Hundred 
Twenty-two Casks of Wine, 1 Pet, 
547, 27 L. ed. 257; Derk P. Yonker- 
man Co. v. C. H. Fuller’s Adv. Agency, 


1385 Fed. 613. 
209 Ala. 453, 


Ala.—Ex p. 
96 S 441. 

Ark.—Denning v. Kelly, 9 Ark. 435. 

Conn.—Sherwood vy. Stevenson, 25 
Conn. 431. 

Del.—Lycoming F. Ins. Co. v. Bush, 
15 Del. 181, 40 A 947 

Fla.—Stewart v. ile outey. 


Dunlap, 


Bennett, 


Me:—Powers v. Mitchell, 75 Me. 364. 

Md.—Webster v. Byrnes, 32 Md. 86. 

Mass.—Seagrave vy. Erickson, 11 
Cush. 89. 

Mich.—Peo. v. Smith, 65 Mich. 1, 
31 NW 599. 


Peek ees v. Finney, 20 Miss. 
= Mo-—Fugate v. Glasscock, 7 Mo. 


Nebr.—Smith v. Spaulding, 40 Nebr. 
339, 58 NW. 952. 

N. J.—De Camp vy. Miller, 44 N. J. 
La 6 be. 
roe Y.—Palmer y. Evertson, 2 Cow. 


N. C.—Morgan vy. Charlotte First 
Nat, Banks 935N. Caso 2 ath 13s 2mwiase 
141, 10 SCt 37, 33 L. ed. 282]. 

Or.—Winter v. Norton, 1 Or. 42. 


bere Aiore V.. aWiozan,. bPa. reo: 
2a I.—Gardner v. James, 5 R. I. 
isi rake oe v. Everingham, 

37 SS. OF 285. 
Ss. sulla eens v. Dakota, L. & T. 


Co., 3 S. D. 569, 54 NW 656. 
oghene ‘—Gilbert v. Tramell, 2 Coldw. 


Tex.—O’Neal v. 
Co., (Commn. A.) 11 SW (2d) 791. 
Vt.—Hill v. Morey, 26 Vt. 178. 


Va.—Howard vy. Rawson, 2 Leigh 
(29 Ne) 7338. 

Ww. Va ong, 21 
W. Va. 


Que.—Ramsey v. Hamburg-Ameri- 
can Packet Co., 17 Que. Super. 232. 

See also Abatement and Revival §§ 
27, 34-37, 152, 219, 285, 565, 598, 599< 
Appearances §§ 4i— 54; Courts § 165. 

[a] The courts do not favor pleas 
in abatement, and there is no rule re- 
quiring the court to avoid a waiver 
once made effectual by a dilatory de- 


sone. Ex p. Dunlap, 209 Ala. 453, 96 
23. See supra §§ 264, 266; and 


Abatement and Revival § 574 et seq. 
aun See Abatement and Revival § 

25. See Abatement and Reyival §§ 
34%, 152, 219, 595. 


*By JOSEPH WALKER MAGRAUTH (§§ 286-313). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Texas Bank, ete., . 


~e 


§§ 286-293] 


sue is joined on a plea in abatement, it is nevertheless 
waived by a plea in bar,?® but as to whether a plea 
to the merits after a plea in abatement has been 
overruled operates as a waiver of such plea, differ- 
ing views have been expressed.27_ In a number of 
jurisdictions the loeal practice permits joinder in the 
same answer of pleas in abatement and pleas in 
bar.*® The benefit of a dilatory plea may be reserved 
by agreement, and where this practice prevails, such 
joinder of pleas does not, of course, amount to a 
waiver of the plea in abatement.?° 

[§ 287] 9. Operation and effect.2° It has been 
held that a plea to the jurisdiction is a waiver of de- 
fenses to the merits, at least within the discretion of 
the court.*1 But it has also been held that defend- 
ant is not estopped by the allegations in a plea in 
abatement from showing the truth of the case in a 
subsequent trial on the merits.°2 It has been held 
that a plea in abatement for nonjoinder of parties 
admits plaintiff’s claim,?? but not the amount there- 
of beyond nominal damages;** but a plea that the 
suit is premature is not an acknowledgment of the 
debt sued for.*° Apart from statute, a plea to the 
jurisdiction, even though sworn to, is not evidence 
of the facts stated therein.*% 

{[§ 288] 10. Trial or Hearing—a. Necessity and 
Propriety.** Where a plea in abatement or to the 
jurisdiction is filed, the issues resulting therefrom 
should, of course, be heard and determined,*® and if 
the plea is properly met the court is not authorized 
to dismiss the action upon plaintiff’s refusal to con- 
fess the plea.?® But a plea upon which no issue 
has been taken presents nothing to be tried,*® and if 
plaintiff confesses the truth of the plea by amending 


See Abatement and Revival § 
cause.”’ 
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abatement, not of the evidence in the 
Mechanics’, etc., Bank v. Da- 


[49 C.J.] 241 


the defects pointed out, defendant is not prejudiced 
by the court’s action in ignoring the plea.** A plea 
in abatement upon grounds available to any party, 
regardless of the others, may be acted on, although 
some of defendants have not been served with proc- 
ess.4? It has been held that the court will not, on an 
agreed case, decide whether matter sufficient to abate 
the writ is stated,.4® 

[§ 289] b. Rights pending Determination. Pend- 
the issue of a plea in abatement for nonjoinder, it is 
irregular, upon motion, to grant leave to summon in 
additional joint promisors.‘* Plaintiff cannot after 
argument of an exception to the want of capacity on 
the part of plaintiff to maintain the suit, but before 
judgment thereon, claim the right of making proper 
parties by amendment, in case the exception should 
be sustained.*® 

[§ 290-291] c. How Issue Formed. Ordinarily, 
the preliminary issue on a plea’in abatement can be 
formed only by demurrer or replication.4® Where a 
plea of another action pending is sustained on demur- 
rer, plaintiff must put in issue the allegations of such 
special defense or allege facts showing prima facie 
that the former action has been finally terminated; 
otherwise the defense will be deemed admitted, and 
the action abated.** 

[§ 292] d. Duty To Bring Matter to Hearing. 
Ordinarily, it is incumbent upon defendant to bring 
the issues presented by a plea in abatement to a hear- 
ing,*® but in Texas it is incumbent on plaintiff to 
bring to a hearing matter presented by a plea of 
privilege.*® 

[§ 293] e. Time for Hearing®°—(1) In General. 
Ordinarily, the proper time for disposition of such a 


[dad] Plea cannot be passed on at 
chambers.—Law vy. Lubbock Nat. 


27. See Abatement and Revival § 


28. See Abatement and Revival §§ 
Bin dibs, -2b9s > 95—poNs 

29. See Abatement and Revival § 
600 


30. Of plea of privilege in Texas 
see Venue. 

31. Audenried v. East Coast Mill- 
ing Co,,, 124 Med. 697. 

32. Waterman v. Merrow, 94 Me. 
237, 47 A 157; Witmer v. Schlatter, 
2 Rawle (Pa.) 359. 

[a] Thus a plea in abatement 
averring that the promises and un- 
dertakings mentioned in the declara- 
tion, if any such were made, were 
made jointly with others, is not an 
admission of the existence of any 
contract whatever, the new parties 
being conditionally named in order 
to enable defendant to connect them 
with whatever contract might be 


proved. Witmer v. Schlatter, 2 
Rawle (Pa.) 359. 

33. Mechanics’, etc., Bank v. Da- 
kin, 24 Wend. (N. Y.) 411, 415. 

34. Mechanics’, ete., Bank v. Da- 


kin, supra. P 

“Tt may be said that the pleas in 
abatement admitted the _ plaintiff’s 
claim. They certainly did; but not 
the amount of it. The defendants 
failing to sustain them by proof, as 
I think they did, the effect was the 
same as a judgment by default. 
Nominal damages were admitted, and 
these the plaintiffs were entitled to 
recover at all events. The defend- 
ants could not entirely defeat the 
plaintiffs; but might contest the 
whole or any part of the claim given 
in evidence, the same as if the gener- 
al issue had been pleaded. Their 
only disadvantage was that_ they 
must finally submit to a verdict of 
nominal damages. This would be 
the effect of their unfounded pleas in 


[49 Cc. J.—16] 


kin, supra. 

85. Lurie v. Titcomb, 139 La. 9, 
71 S 200. = 

36. Jordan v. Carter, 60 Ga. 448. 

37. Of plea of privilege in Texas 
see Venue. 

38. Iowa.—Witousek v. Ideal Food 
Products Co., 197 Iowa 839, 197 NW 
ae McCormick vy. Blossom, 40 Iowa 
Mass.—Oliver Ditson Co. v. Testa, 
216 Mass. 123, 103 NE 381. 

Nebr.—Tate v. Rakow, 84 Nebr. 
459, 121 NW 460. 


N. Y.—Historical Press Assoc. v. 
Hart, 196 App. Div. 948, 188 NYS 
80. 

MET, v. Iselin, 10 Pa. Dist. 
LOSE 

Tex.—Craig v. Pittman, etc., Co., 


(Commn,. A.) 250 SW 667 [rev (Civ. 
A.) 234 SW 1112]; Houston Oil Co. 
v. Davis, (Civ. A.) 154 SW 337; Gen- 
try v. Bowser, 2 Tex. Civ. A. 388, 21 
SW 569. 

[a] It is error to sustain a gen- 
eral demurrer to a plea to the juris- 
diction and exclude all evidence of- 
fered by defendant to prove the facts 
alleged. Gentry v. Bowser, 2 Tex. 
Civ. A. 388, 21 SW 569. 

[b] To overrule a plea of privi- 
lege without hearing any evidence is 
error. A. B. Richards Medicine Co., 
Inc. v. Mullens, (Tex. Civ. A.) 272 
SW 516; Hemphill v. Brock, (Tex. 
Civ. A.) 267 SW 281. 

[ec] Effect of order overruling 
plea for want of prosecution.—An or- 
der overruling ‘‘for want of prosecu- 
tion” a plea in abatement cannot be 
considered a finding that the plea, or 
a demanded trial by jury on the facts 
alleged therein, had been waived, and 
that the judge had found against de- 
fendant on the facts. Oliver Ditson 
Co. v. Testa, 216 Mass. 123, 103 NE 
381. 


Bank, (Tex. Civ. A.) 11 SW (2d) 244. 

[e] Question of jurisdiction can- 
not be decided on affidavits as to de- 
fendant’s residence. Historical Press 
Assoc. v. Hart, 196 App. Div. 948, 188 
NYS 80. 

{f{] Estoppel of defendant.—De- 
fendant cannot challenge the right of 
the court to determine the issues 
made by a plea of privilege and a 
controverting affidavit after he had 
entered into a written agreement that 
the court should vacate the judgment 
against him and thereafter determine 
the question presented by the plea 
and controverting affidavit. Sibley v. 
Continental Supply Co., 116 Tex. 402, 
292 SW 155 [den writ of error (Civ. 
A.) 290 SW 769]. 


39. McCormick yv. Blossom, 40 


Iowa 256. 

Sane Sturdivant v. Smith, 29 Me. 
a1. Bell v. Wallace, 81 Ala. 422, 1 
42, Milller v. Drought, (Tex. Civ. 


A.) 102 SW 145. 

{a] This rule applies to a plea of 
another action pending. Miller v. 
Drought, (Tex. Civ. A.) 102 SW 145. 


43. Morse v. Calley, 5 N. H. 222. 
44. Mahan v. Myers, 34 Me. 34. 
45. Nesom v. D’Armand, 9 La. 
Ann. 161. > 
eee: Daly v. Iselin, 10 Pa. Dist. 
47. McCormick v. Shields, 63 


Mont. 9,420. PP S3i. 

Admission by failure to traverse 
or deny generally see supra § 341. 

Pleading over after ruling on de- 
murrer generally see infra § 567. 

48. See cases passim supra § 288; 
and infra §§ 293-308. 

49. See Venue. 

50. Of plea of privilege in Texas 
see Venue. 


242 [49 C.J.] 


plea is at the first term after it is filed.*4 

[§ 294] (2) With Reference to Hearing on the 
Merits. The general rule is that the issues raised 
by a plea in abatement or to the jurisdiction should 
be heard and determined separately from issues on 
the merits,°? and before such issues,°* even though 
pleas to the merits and pleas in abatement are per- 
mitted to be filed at the same time,** and it has even 
been held that until the issue raised by a plea of 
privilege is decided, it is not incumbent upon de- 
fendant to traverse the allegations of the petition.®® 
But in the absence of any statute expressly requiring 
a determination on the plea in advance of a trial on 
the merits, the time and manner of hearing and de- 
termining the plea are largely within the discretion of 
the trial court, and the issues on the plea and on the 
merits may be heard and decided together,®* where 
the matters set up in the plea really affect the mer- 
its,°>7 where the issues on the plea are so drawn that 
they can be better tried together with the issues on 
the merits,°® or where, in the opinion of the trial 
court, it is more convenient to hear the plea in con- 
nection with the trial of the case on the merits;°° 
and a defendant who objects to such action must 

51. Feather v. Hustead, 254 Pa. 
357, 98 A 971. See also Abatement 


and Revival § 602. 
52. U. S.—Butters v. Carney, 127 


ty alleged 
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ty sued as a joint obligor on a note 
that his residence is not in the coun- 
is not aided by an aver- 
ment that the resident defendant did 


[§§ 293-298 


show that he was thereby deprived of some substan- 
tial right impairing his ability to make a proper 
showing.®° 

[§ 295-297] f. Conduct of Hearing Generally.®! 
As pleas in abatement are not favored,®? they should 
be subjected to a strict construction, both as to plead- 
ing®* and as to evidence.** A plea in abatement, 
which is sufficient as a motion to dismiss, may be 
treated as such.°® Where a plea to the jurisdiction 
is filed, the court, in determining the question of ju- 
risdiction, should treat the allegations of the peti- 
tion as true,°® and as having been made in good 
faith.®* 

[§ 298] g. Scope of Inquiry. On the hearing on 
a plea in abatement or to the jurisdiction, the inquiry 
should be confined to the issues raised by the plea,®* 
and not extended to matters going to the merits of 
the cause of action set up by plaintiff ;®® and in pass- 
ing upon a plea of privilege’® it is not necessary for 
the court to ascertain whether a cause of action ean 
be shown by evidence.*t On a plea in abatement 
denying jurisdiction on the ground that the action is 
not brought in the county of defendant’s residence, 
the sole question for determination is as to the truth 
feat the whole cause of action, the 
case should be submitted on the mer- 


its and the plea in abatement disre- 
garded. Johnson v. Miller, (Tex. Civ. 


Fed. 622. 
Alaska.—Hlliott v. Kuzek, 2 Alaska 
Cal.—Southern Pac. Co. v. Solano 
euELy, Super. Ct., 69 Cal. A. 106, 230 


Del.—Richards v. Naudain, 25 Del. 
564, 81 A 872. 

Ga.—Williams v. Atlanta Nat. 
Bank, 31 Ga. A. 212, 120 SE 658. 

Ind.—Midland R. Co. v. Stevenson, 
6 Ind. A. 207, 33 NE 254. 

Kan.—Wells vy. Patton, 50 Kan. 
73% So bali: 

La.—Flournoy v. Flournoy, 29 La. 
Ann. 

Mda.—Tyler v. Murray, 57 Md. 418. 

Mo.—Sauerwein v. Renard Cham- 
pagne Co., 68 Mo. A. 29. 

Nebr.—Tate v. Rakow, 84 Nebr: 


459, 121 NW 460. 

N. Y.—Davis v. Grainger, 3 Johns. 
259. 

Oh. is, 15 Oh, Cirh.€t. 
N. S. 148 


Or.—lLa Grande v. Portland Public 
Market, 58 Or. 126, 113 P25. 

Pa.—Hudson Motor Specialties Co. 
v. Pittsburgh Engineering Co., 30 Pa. 
Dist. 505. 

Porto Rico.—Guerra v. Treasurer, 
8 Porto Rico 280. 

Tex.—Salisbury v. Taylor, (Civ. 
iA.) 5,.SW, (2d) ,874;, Citizens’. State 
Bank vy. Alexander, (Civ. A.) 274 SW 
184; Pope v. Ray, (Civ. A.) 244 SW 
1032; Jacksonville First Nat. Bank 
v. Childs, (Civ: A.) 231 SW 807. 

W. Va.—Houseman v. Globe, etce.. 
F. Ins. Co., 78 W. Va. 586, 89 SE 269. 

Wis.—Brown County v. Van Stra- 
len, 45 Wis. 675. 

{a] Merits of plaintiff’s case are 
not a subject of inquiry on the trial 
of a plea in abatement. Southern 
Pac. Co. v. Solano County Super. Ct., 
69 Cal. A.’ 106, 230 P 952. 

[b] Expression of opinion on 
merits improper.—Upon the hearing 
of a plea of privilege, it is not proper 
to express any opinion upon matters 
which are for determination upon 
the trial of the case upon its merits. 
‘Jacksonville First Nat. Bank vy. 
Childs, (Tex. Civ. A.) 231 SW 807. 

[c] Whether a petition states a 
cause of action will not ordinarily 
be considered on a challenge to the 
jurisdiction of the court. Tate v. 
Rakow, 84 Nebr. 459, 121 NW 460. 

{d] Allegations not aiding plea.— 
A plea by a nonresident of the coun- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


not execute the note and had never 
ratified its execution, since that ques- 
tion should not be determined on a 
dilatory plea. Williams v. Atlanta 


Nat Bank, 31 Ga. A. 212, 120 SH 
658. : 
[e] Waiver by consent or acquies- 


cence.—Padrosa v. High, 122 Ga. 264, 
50 SE 97; Higdon v. Wayne County 
Security > '\Co.j0154 * Keyl? 33°75 7 SW) 
708; Brown County v. Van Stralen, 
45 Wis. 675. 


53. See Abatement and Revival § 
602. 
Pes See Abatement and Revival § 


[a] Plea to jurisdiction in affida- 
vit of defense.—Under a practice act 
which does not provide for separate 
affidavits of defense to raise differ- 
ent issues, but calls for one affidavit 
in which questions going to the ju- 
risdiction of the court as well as de- 
fenses on the merits must be set up, 
the issues as to jurisdiction and as 
to the merits cannot be tried at the 
same time. Hudson Motor Special- 
ties Co. v. Pittsburgh Engineering 
Co.,° 30: Pa. Dist. 505. 

55. ) Garza ‘v. Cotton, (Tex. Cly,-AL) 
120 SW 212. 

“We think the present plea of 
privilege law supersedes other laws 
and rules of order of pleading so far 
as they affect the plea of’ privilege, 
and that, after a defendant has been 
properly cited, he is next entitled to 
have his plea of privilege determined 
before he is required to file any other 
pleadings.” Benson v. Fulmore, 
(Tex. Commn. A.) 269 SW 71, 72 [rev 
(Civ. A.) 257 SW 697]. 

BG. See Abatement and Revival § 
602. 

[a] Issues on plea and on merits 
the same.—Where the issues on a 
plea of privilege and on the merits 
were the same, it was not error for 
the court to defer decision upon the 
questions involved in the plea of 
privilege until the evidence on the 
merits is before the court. City Nat. 
Bank v. Rhome-Farmer Livestock 
Commn. Co., (Tex. Civ. A.) 259 SW 


184. 

57. Hobson v. Whittemore, 13 La. 
422; Hosea v. Miles, 13 La. 107; 
Johnson v. Miller, (Tex. Civ. A.) 163 
SW 592. 

{a] Thus, where, as_ presented, 
the same facts which would sustain 
a plea to the jurisdiction would, de- 


A.) 163 SW 592. 
58. Union Loan, etc., Co. v. Farb- 
stein, 148 Mo: A. 216, 127 SW 656; 


i v. Overton, 12 Heisk. (Tenn.) 
[al ‘Thus, where the only issue 


tendered by a plea in abatement is 
nothing more than could be given in 
under the general denial, a trial on 
such plea separate from the trial of 
the merits is not necessary. Union 
Loan, etc., Co. v. Farbstein, 148 Mo. A. 
216, 127 SW 656 

(Tex. Civ. A.) 


59. Griffin v. Linn, 

3 SW (2d) 148; Wichita Mill, ‘etc., 
oe v. Simpson, (Tex. Civ. A.) 227 SW 
Oo 

60. Griffin v. Linn, (Tex. Civ. A.) 
3 SW (2d) 148. 

61. Of plea of privilege in Texas 
see Venue. 

62. See supra § 275. 

63. Paladini v. Municipal Markets 
Co., 185 Cal. 672, 200 P 415; Jester 
v. Bainbri dge State Bank, 4° Gar Ac 
469, 61 SE 926. 

64 Paladini Vt Municipal Markets 
Co., 185 Cal. 672, 200 P 415. 

65. Ferris v. Ferris, 25 Vt. 100. 

66. Fidelity, ete., Co. v. Claiborne 
Parish School Bd., 11 F. (2a) 404; 
Dupree v. Massey, (Tex. Civ. A.) 
192 SW 790. 

67. Montgomery v. Turner, (Tex. 
Civ. A.) 233 SW 543. 

[a] Illustration.—In a suit for 
the partition of realty, where de- 
fendant’s plea of privilege contained 
no allegation that the real and only 
purpose of plaintiffs was to recover 
title to land situated in the county of 
defendants’ residence, or that the al- 
legation on which partition of per- 
sonal property was sought was made 
for the fraudulent purpose of confer- 
ring jurisdiction on the district court 
of the county in which the suit was 
brought, the jurisdictional allega- 
tions contained in the petition must 
be considered as having been made in 
good faith. Montgomery v. Turner, 
(Tex. Civ. A.) 233 SW) 543. 
re See Abatement and Revival § 

69. 
note ; 

70. See supra § 262. 

71. Trapshooter Dev. Co. v. Whit- 
ton coe ete, Co., (Tex. Civ, As) 2263 


SW 62 
fan for rule.—‘“No appro- 


gece also cases supra § 294 


[a] 
priate judgment can then be en- 


§§ 298-306] 


of the plea,** and whether defendant is entitled to 
_ trial m another county.7° A statute, confining the 
inquiry on a plea of privilege to plaintiff’s right to the 
benefit of any exceptions in the statute to defendant’s 
right to be sued in his own county, confines the in- 
quiry to the exceptions invoked in the controverting 
affidavit.** 

[§ 299] h. Matters To Be Proved. On a hearing 
of a plea of privilege,*® it is not necessary for either 
party to introduee all the testimony on the merits of 
the case,*® or to introduce evidence as to a fact which 
is admitted by the pleadings of both parties.** 

[§ 300] i. Questions of Law and Fact.’* Gener- 
ally speaking, an issue of law raised by the plea is 
for the court, but an issue of fact may be submitted 
to a jury by consent of the court.*® 

[§ 301] j. Evidence—(1) Generally. Where a plea 
in abatement is filed, and a question of fact is pre- 
sented, and a jury has been impaneled, the plea can- 
not be decided upon the allegations in the petition,®° 
and on a plea of privilege,** plaintiff’s petition can- 
not be considered as evidence, tending to show exist- 
ence of any fact relied on as conferring venue,®*? even 
though the petition is made part of the controverting 
plea by appropriate reference.** 

[§ 302] (2) Burden of Proof.8¢ The general rule 


tered.” 
Whitton Oil, ete., Co., 


Trapshooter Dev. Co. ~v. 
(Tex. Civ. A.) 
72>. Gay v. Cummings, (Ala. A.) | (Tex. Civ. ‘:A.) 
122 S 313 [certiorari den 122 S 313]. 
73. Texas Portland Cement Co. v.| Scarborough, 
Carsey, (Tex. Civ. A.) 3 SW (2d) 930. | (2d) 65; 
74. Nagle v. Weatherby (Tex. Civ. | etc., Co., 
A.) 236 SW 509 382; 
75. See supra § 262. 
76. Kelly v. Britton, (Tex. Civ. 
A.) 240 SW 1114. 587; 
77. Wester v. Hutson, (Tex. Civ.| 8 SW (2d) 542; 
A.) 167 SW 321. Link Co., 
78. Of plea of privilege in Texas | 788: 
see Venue. 


Bros., Inc., 
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Davenport v. James, 1 Oh. Dec. (Re- 
print) 18, 1 WestLJ 160; 
263 SW 622. Ace. Ins. Co. v. Pennsylvania Car Co., 
15 SW (2d) 
Southwestern Surgical Supply Co. v. 
CBee Civ SAT 
Hamlin v. Adtna Casualty, 
(Tex. ‘Civ. A.) 13 SW (2d) 
McKee v. McKee, (Tex. Civ. A.) fa] 
12 SW (2d) 849; ; 
(TRex./Civ. A.) 12 SW (a) 
Gold v. Insall, 
Bowers v. Bryant- 
(Tex. Civ. A.) 6 SW (2d) 
Rigby v. Gaines, (Tex. Civ. A.) 


6 SW (2d) 422; Bryan v. 


[49 C.J.] 243 
is that pleas in abatement, like other affirmative 
pleas, cast the burden of proof upon defendant plead- 
ing them,®*® and should not be sustained where no 
proof of the matters alleged therein is furnished,*® 
and plaintiff has not admitted or agreed to the truth 
of such facts.87 

[§ 303] (3) Admissibility and Weight of Evi- 
dence. The usual rules on the subject*® are applied 
in determining the admissibility of evidence on the 


- hearing of the issues raised by a plea in abatement 


or to the jurisdiction,®® and the weight and sufficiency 
of the evidence introduced in support of or against 
the plea.®° 

[§ 304-305] 11. Decision. A plea in abatement 
or to the jurisdiction must be sustained or overruled 
according to the right of the parties as shown by the 
matters brought to the attention of the court.®? 

[§ 306] 12. Effect of Order on Plea. An order 
sustaining a plea in abatement, without decreeing the 
consequence thereof, does not abate action.®? Hven 
if a petition fails to allege facts supporting the venue, 
where defendant, instead of objecting thereto, files a 
plea of privilege, a judgment overruling such plea 
cures any defect or omission in the petition.*? Where 
the issues joined in a plea in abatement are decided 
against defendant and that decision is not challenged, 


235 SW 720; Baldwin v. Baldwin, 
(Tex. Civ. A.) 233 SW 130; Jackson- 
ville First Nat. Bank v. Childs, (Tex. 
Civi,_ Ax) 231 SW 8072 bdimondsy Ww. 
White, (Tex. Civ. A.) 226 SW 819; 
Masterson v. O’Fiel, (Tex. Civ. A.) 
219 SW 1117; Durango Land, etc., Co. 
v. Shaw, (Tex. Civ. A.) 165 SW 490. 
Joint account.—Where an ac- 
count, consisting ‘of various items, 
was filed as a cause of action against 
A before a justice of the peace, and 
it was pleaded in abatement that the 
promises, if any, were made jointly 
with B, proof that one of the items 
was on the joint account of defend- 


Standard 
1081; 
15 Sw 


Browne v. Heid 


(Tex. Civ. A.) 


Collins, 


79. See Abatement and Revival § | (Tex. Civ. A.) 5 SW (2d) 600; Grif-| ant and B sustained the plea. Van- 
605. : fin v. Linn, (Tex. Civ. A.) 3 SW (2d) | slyke v. Gilmore, 6 Blackf. (Ind.) 511. 
80. Peck vy. Noble Oil, etc., Co.,| 148; Strange v. General Motors Ac- [b] Misnomer.—Where defendant 


(Tex. Civ. A.) 267 SW 1018. 
81. See supra § 262. (2a)- 255; 
82. Citizens’ State Bank v. Alex-| Grocery Co., 

ander, (Tex. Civ. A.) 274 SW 184; | 680; 

Waxahachie Nat. Bank v. Sigmond | Civ. 

Rothschild Co., Inc., (Tex. Civ. A.) | Baptist Academy 

235 SW 633. 

83. Citizens’ State Bank v. Alex- é 
ander, (Tex. Civ. A.) 274 SW 184; | Civ. 
Meadows & Co., Inc. v. Turner, (Tex. | Benson, 
Civ. A.) 270 SW 899. 

84. Of plea of privilege in Texas 
see Venue. 

85. See Abatement and Revival § 
603. 283 SW 246; 

86. Wright v. Graustein, 229 Mass 
68, 118 NE 227. 

87. Wright v. Graustein, supra. 

88. See Evidence §§ 89, 1806. 

89. Greenville Gas, etc, Co. v. 
Commercial Finance Co., 117 Tex. 124, 
298 SW 550; Bradley v. Trinity State 
Bank, (Tex. Commn. A.) 14 SW (2d) 
810; Lind v. Merchants’ State Bank, 
ete., Co., (Tex. Civ. A.) 16 SW (2d) 
385; Strange v. General Motors Ac- 
ceptance Corp., (Tex. Civ. A.) 2 SW 
(2d) 255; Jones v. Boyd, (Tex. Civ. 
A.) 286 SW 1006; Shannon v. Bridge- 
port Brick Co., (Tex, Civ. A.) 283 SW 
182; De Mars v. Montez, (Tex. Civ. 
A.) 277 SW 402; Shafer v. Brashear, 
(Tex: Civ. <A.) 374 SW 229; Morriss 
v. Knepper, (Tex. Civ. A.) 272 SW 
542; Meadows & Co., Inc. v. Turner, 


ceptance Corp., 


(Tex. Commn. 


SW 349; 


Sugarland 
Mills, 


SW . 124; 


SW 895; 
A.) 267 SW 736; 


Stone, 


262 SW 866; 


(Tex. Civ. A.) 270 SW 899; Leach v.| Mills v. Shoemake, 
Stone, (Tex. Civ. A.) 264 SW. 620:| 254. SW 385; 

Geary v. Word, (Tex. Civ. A.) 259 

Sw 309; Montgomery Vo Durner, | -Civi eA“) 250, Sw 1.300; 


(Tex. Civ. A.) 233 SW 543; Baldwin 
v. Baldwin, (Tex. Civ. A.) 233 SW 
130; Galbreath v. Farrell, (Tex. Civ. 
A.) 221 SW 1015. 

90. Vanslyke v. Gilmore, 6 Plage 
(ind.)..511;. Citizens St. Reo Weatherby, 
Shepherd, 29 Ind. A. 412, 62 NE 300; 509; 


1032); 
241 SW 720; 


(Tex. Civ. A.) 2 SW 
Ketner v. J. M. Radford 
(Tex. Civ. A.) 299 SW 
Parrish v. Brotherton, 
A.) 293 SW 620; 
Va Burgess, 
Civ. A.) 292 SW 26 {foll San Marcos 
Baptist Academy v. Brittain, 
A.) 292 SW 6291; 
(Tex Civi"A.) 292 "Sw 251 [e] 
[mandamus den Benson _ v. 


Elliott’ Jones & Co., 
Towns Production Co., (Tex. Civ. A.) 
Porter v. Porter, (Tex. 
Civ. A.) 282 SW 816; 
no Co. v. Connolly, (Tex. Civ. A.) 280 91 
Miller v. Flynn, (Tex. Civ. [al 
A.) 279 SW 879; Harrison v. Ward, 
(Tex. Civ. A.) 277 SW 445; 
v. Montez, (Tex. Civ. A.) 277 SW 402; 
Industries v. 
(Tex. Civ. A.) 275 SW 406; 
Morriss v. Knepper, 
272 SW 542; Russell Grader Mfg. Co., 
(Tex. Civi A.) 271 
Harlan v. 
First State Bank, (Tex. Civ. A.) 270 
Long v. Pope, 


Ine. v. McMillin, 


Witting v. Towns, 
(Tex. Civ. A.) 265 SW 410; 
(Tex. Civ. A.) 264 SW 620; 
Thomason v. King, 
Wrenn v. Brooks, (Tex. [b] 
Civ A.) 2571 SWij 299); 


Texas Mercantile Co. 
v. J. M. Radford Grocery Co., (Tex. 


Tinsley, (Tex. Civ. A.) 246 SW 1105; 
Pope v. Ray, (Tex. Civ. A.) 244 SW 
Funk v. Walker, 
Haddaway v. Burford, 
(Tex. ‘Civ. A.) 239 SW 625; 
(Tex. Civ. 
Smith v..Woods, (Tex. Ciy. A.) | A.) 200 SW 233]. 


pleads in abatement a misnomer, al-- 
leging that he was baptized and had 
always been known by another name, 
and issue is taken on the question of 
baptism, proof that he has always 
been known by another name will 
not sustain the plea. Davenport v. 
James, 1 Oh. Dec. (Reprint) 18, 1 
WestLJ 160. 
Vexatious character of action. 
—The presumption that a second ac- 
tion brought after dismissal of the 
first for the same cause is vexatious 
may be overcome by nS slightest 
evidence. Citizens St. Co. v. Shep- 
herd, 29 Ind. A. 412, eae NE 300. 
See cases infra this note. 
Prematurity of action.—‘“‘A 
plea in abatement upon the ground 
that a plaintiff's suit is prematurely 
brought, and which is dependent up- 
on an indivisible, entire contract pro- 
viding for the extension of a promis- 
sory note (which contract contains 
several different stipulations), may, 
upon demurrer, be properly stricken, 
where, from the answer of the de- 
fendant himself, it appears that the 
conditions precedent devolving upon 
him were not wholly fulfilled.” Jes- 
ter v. Patnprldee. State Bank, 4 Ga. 
A. 469, 61 SE 92 
Prior ayiaiadnn wees plea 
in abatement on the ground of prior . 
adjudication is properly overruled on 
demurrer where it Shows on the face 
that the former suits were not iden- 
tical with the suit in which plea is 
interposed. Fouche v. Terry, 28 Ga. 
A. 637, 112 SE 734. 
(Bex sCivg, A.) 92. Moran v. Midland Farms Co., 
(Tex. Civ. A.) .282-SW 612. 

93. Gohlman vy. Griffith, (Tex. 
Commn. A.)..245 SW 233 [rev (Civ. 


(Tex. 
San Marcos 
(Tex. 


(Tex. 
Neyland v. 


Jones, 


296 SW 865]; 
Ine? ove Meak, 


Bush, etc., Pia- 
De Mars 
Universal 


(Tex. Civ. <A.) 


Sterling City 
(Tex. Civ. 


Leach v. 
CTiexs A CiviieAs) 
Accidental Oil 
(Bex. eCivs, A.) 


Murphy yv. 


Nagle v. 
A.) 236 SW 


244 [49 C.J.] 


the plea is without further effect when the issues 
joined on the answer in bar come on for trial.°* An 
order transferring a cause on a plea of privilege,®® not 
appealed from, is a final judgment.°® The objection 
having been once disposed of cannot be raised again 
in another form,®? although it has been held that an 
order rejecting a plea is not final and the same plea 
may be allowed to be filed at a subsequent term in 
the court’s diseretion.°® Where a demurrer to a plea 
in abatement is erroneously overruled, all subsequent 
proceedings are nugatory.°® 

[§ 307] 13. Vacating Order on Plea.t Where the 
court sustained a special demurrer to its jurisdic- 
tion as to defendant’s person because he had not been 
properly summoned, it was without power to render 
judgment on an amended petition without having 
set aside the order sustaining the demurrer, unless de- 
fendant was summoned or entered his appearance.” 

[§ 308] 14. Judgment on Plea—a. In General. 
Only the judgment prayed can be given on determina- 
tion in favor of a plea in abatement; not a proper 
judgment upon the whole record as on a plea in bar.? 
If the prayer is too broad, and the writ cannot be 
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dismissal of the complaint or petition,® or for a 
quashal of the writ’ or declaration,® or of the sum- 
mons and complaint,® or that the action abate,?® and 
the court may not direct a verdict for defendant, ation 
render judgment in favor of defendant on the mer- 
Tse 

eslOilgesOn Deeision against Plea on Issue of 
Fact. The common-law rule is that, where an issue 
of fact is joined on a plea in abatement and found 
against defendant, judgment should be rendered 
thereon in favor of plaintiff quod recuperet,? and 
nothing remains but to ascertain the amount which 
plaintiff is entitled to recover.*# 

[§ 311] 15. Assessment of Damages. If judg- 
ment quod recuperet has been rendered and the 
amount to be recovered is unliquidated, it must be 
ascertained by a jury.1® Ordinarily, the same jury 
which tried the issue on the plea should assess the 
damages,'® although the matter may be submitted 
to another jury.** 

[§ 312] 16. Answering to Merits after Overruling 
of Plea. If a plea is rejected or stricken out, final 
judgment cannot be rendered, but defendant has the 


abated as prayed, the plea should be dismissed.* 
Where a plea in 


[§ 309] b. On Sustaining Plea.® 


right to answer over.1® 
in a number of jurisdictions, a defendant should be 


Under the present practice 


abatement is sustained, the judgment should be for | permitted to plead to the merits after any adverse 


94. Piggly-Wiggly Stores, Inc. v. 
ite ee 197 Ind. 62, 147 NE 
(ake 

95. See supra § 262. 

96. Deatherage v. Kerrigan, (Tex. 


Civ. A.) 294 SW 698. 

97. Cassidy v. Holbrook, 81 Me. 
589, 18 A 290; Coxe v. Higbee, 11 N. 
J; lu. 3953. Witmer v. Schlatter, 15 
Sere. & R. (Pa.) 150. 

98. Amos v. Stockert, 47 W. Va. 
109, 34 SE 821. 

Finality of orders on motions gen- 
erally see Judgments § 1292. 

Successive pleas in abatement see 
Abatement and Revival § 601. 

99. Council v. Stevens, 19 Ga. A. 
250, 91 SE 286. 

1. Of plea of privilege in Texas 
see Venue. 

201 Ky. 


2. Williams v. 
158, 256 SW 19. 

3. Wade v. Bridges, 24 Ark. 569; 
Warner v. Lehigh Valley R. Co., 16 
Pa. Dist. 20. 

4. Bliss v. Smith, 42 Vt. 198. 

5. Of plea of privilege in Texas 
see Venue. 

6. Ky.—Stange v. Price, 191 Ky. 

"ost SW 532. 
Mo.—Hallen v. Smith, 305 Mo. 157, 
264 SW 665. 

N. J.—Commercial Credit Corp. v. 
Boyko, 103 N. J. L. 620, 187 A 534. 

Or.—La Grande v. Portland Public 
Market, 58 Or. 126, 113 P 25. 

Tex.—Philadelphia Underwriters’ 
Asency, ete: “v...Driggers, 111 Tex, 
392, 238 SW 633 [answers to cert 
questions conformed to (Civ. A.) 
240 SW 618]; Humphrey v. National 
F. Ins. Co., (Commn. A.) 231 SW 750 
[rev (Civ. A.) 211 SW 811]. 

{a] Dismissal without prejudice. 
—Where a plaintiff sues as a corpo- 
ration and a plea of nul tiel corpora- 
tion is filed and sustained, defendant 
is entitled to dismissal of the action 
without prejudice, in the absence of 
a tendered amendment making new 
parties and correcting the mistake or 
misnomer in the petition. Stange v. 
Price, 191 Ky. 734, 231 SW 532. 

{b] Misjoinder.—Where a plea in 
abatement on the ground of misjoin- 
der of action is tried out under is- 
sues made and sustained by the facts, 
there should be a judgment of dis- 
missal of the petition or cause. Hal- 
len v. Smith, 305 Mo. 157, 264 SW 665 
(facts held to show misjoinder of 
causes of action as matter of law). 


Isaacs, 


7. Hill v. Trapp, 206 Ill. A. 272; 
Baldauf v. Nathan Russell, Inc., 88 
Neg). dase 0356960 Ay 9G, AnnCas1917D 
11913." Warner. Vv: Lehigh Valley R. 
Coz, 16 Pa. Dist. 20. See generally 
Judgments § 15. 

{a] Nonexistence of plaintiff.— 
Upon judgment for defendant on his 
plea in abatement that there was no 
such person as the alleged plaintiff 
in the suit, the proper judgment is to 
quash the writ. Baldauf v. Nathan 
Russell, Ine., 88 N. J. L. 303, 96-A. 
cine peerage Pron. 

D 
—Where a demurrer to a plea in 
abatement based upon the claim that 
defendant was not served in the prop- 
er county is overruled, the court 
should enter judgment quashing the 
writ. Hill v. Trapp, 206 Ill. A. 272. 

8. Brown v. Booth, 73 Fla. 65, 74 
S 215 [reh den 73 Fla. 67, 74 S 215]. 

“W'here the defendant succeeds on 
a plea in abatement, the judgment 
should quash the writ or declara- 


tion.” McLendon v. Lurton-Hardak- 
er (Co;;,83 Pla. 263, 90S 123: 
9. Gay Vv. Cummings, CAda aes) 


122.8 313 {certiorari den 122 S 313]. 

10. Ex p. Adams, 216 Ala. 241, 113 
S 235; Conner v. Bakersfield Bank, 
174 Cal. 400, 163 P 353. 

[a] Where the defense of another 
action pending is sustained, the prop- 
er judgment is that the action abate. 
Conner v. Bakersfield Bank, 174 Cal. 
400, 168 P 353. 

{b] Joinder of new defendant.— 
Where defendant alone asserts a plea 
of another action pending, which is 
sustained, the suit is properly abated 
as to him, notwithstanding the join- 
der of another defendant not pre- 
viously made a party. Ex p. Adams, 
216 Ala. 241, 113 S 235. 

11. Commercial Credit Corp. © -v; 
Boyko, 103 N. J. L. 620, 187 A 534. 

12. Conner v. Bakersfield Bank, 
U4) Cale 400; 163 “Ps 3535 hBrown! ‘v. 
Booth, 73 Fla. 65, 74 S 215 [reh den 
73 Fla. 67, 74 S 215]. 

13. See Judgments § 15. 

[a] Reasons for rule.—(1) “Where 
an issue is joined on a plea in abate- 
ment, and the jury finds against the 
plea, the substantial merits of the 
plaintiff’s cause of action are ad- 
mitted. The question of the amount 
of damages, however, remains to be 
determined.’”’ Baccash v. U. S. Tent, 
ete SCo., 2135 TAPS 24 ae C2) 


Plea going to service of writ. | 


Dilatory pleas “are not to be encour- 
aged by allowing defendants to plead 
over when defeated on them.” North- 
eastern Coal Co. v. Tyrrell, 133° IL. 
A. 472, 477. See also infra § 312. 

14, Pollock v. Kinman, 176 Ill. A. 
361. See also infra § 311. 

[a] In Quebec; costs.—Where in 
an exception to the form defendant 
asks for the dismissal of the action 
and, in case the action is not dis- 
missed, that he be given an additional 
delay to file his plea, the court has 
discretionary power to maintain the 
summons and grant the exception to 
the form for costs only. Trudel v. 
Fotis, 24 Que. Pr. 93, 28 RevdeJur 


345. 
15. Coleman  v. Bowman, 135 
Miss. 137, 99 S 465; McNeely v. Ya- 


200, ete. -R: iCes 119 Miss. SO SSeS 


{a] Evidence in denial of liability 
is not admissible after judgment 
quod recuperet. Payne v. McNeeley, 
123 Miss. 248, 85 S 197. 

1G, aU. S._-Hollingsworth v. Du- 
ane, 12 F. Cas. No. 6,615, Wall. 


Sr. 
Ill.—Italian-Swiss Agricultural 
Colony v. Pease, 194 Ill. 98, 62 NB 


3173, Chicago; Re -Costv. Sata, 
23 nT SAG M25. 

Ind.—Neal v. Mills, 5 Blackf. 208. 

N. H.—Chase v. Deming, 42 N. H. 
274; Jewett v. Davis, 6 N. H. 518; 
Dodge v. as SNS Her 232 

INRYS 6 
Wend. 649, “22 AmD 556. 

Pa. —Mehafty v. Share, 2 Penr. & 


ete., 


W. 361. 
HR nee BEN v. Weil, 5 Coldw. 
17. Jones v. Donnell, 9 Ala. 695. 


18. U. S.—Woodruff v. Yazoo, etc., 
R. Co., 210 Fed. 849, 127 CCA 411. 


ae .—Gibson v. Laughlin, Minor 
Peat rials v. Fraprie, 125 Mass. 
wes Straus v. Weil, 5 Coldw. 
Vt.—Wright v. Guilmette, 94 Vt. 


372, 111 A 459. 

Wis.—Arndt v. Allard, 1 Pinn. 76. 

[a] Under the Practice Act in 
Vermont, this rule remains the same. 
Wright v. Guilmette, 94 Vt. 372, 111 
A 459. 

[b] Where a plea in abatement 
raised an issue of law only, which 
was overruled, the court ‘properly 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 
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decision on a plea to the jurisdiction or in abate- 
ment,’® and the proper judgment is that defendant 
answer over.*° But error cannot be predicated upon 
a refusal of leave to plead to the merits where no 
plea is offered and no showing is made of an exist- 


ing defense on the merits.” 


Where a plea in abatement is withdrawn by de- 
fendants, and refiled as their answer, and trial of the 
issues thus presented is had, resulting in a decision 
adverse to defendants, they are not thereafter en- 
titled to file an answer and have a retrial of the same 


permitted defendant to plead over 
to the merjts, and refused to render 
judgment quod recuperet, which is 
only authorized on the denial of a 
plea presenting an issue of fact. 


Woodruff v. Yazoo, etc., R. Co., 210 
Fed. 849, 127 CCA 411; Fisher v. 
Fraprie, 125 Mass. 472. 

Where demurrer is sustained see 
infra § 567. 

19. U. S.—Kever v. Philadelphia, 
ete., Coal, ete, Co. 241 Fed. 883; 


a v. Singer Mfg. Co., 241 Fed. 
Ga.—Maddox v. Central of Georgia 
Rs Co.,. 110. Ga. 301, 34° SH #086. 


Kan.—Masemore v. McCrary, 278 
PAOD: 

Me.—Stowell v.: Hooper, 121 Me. 
152, 116 A. 256, 

Mich.—Peo. v. Holmes, 41 Mich. 
417, 49 NW 926. ) 

N Y.—Goodman _ v. Benjamin 


Hutchik, Inc., 171 NYS 152. 
Pa.—Matthews v. Morris Glass Co., 
TAS Pa. Dist..399;) 32-PainCos 71: 
R. I.—Dukehart v. Fales, 143 A 
615. 


[a] Reason for rule.—‘‘The deter- 
mination of a plea in abatement is 
never a determination on the merits.” 
Goodman vy. Benjamin Hutchik, Inc., 
471° NYS 152, 156. 

{b] If the plea is overruled in 
matter of fact, defendant may, in the 
discretion of the court, be permitted 
to answer over. Fisher v. Fraprie, 
125 Mass. 472. 

{c] Plea filed after answer with- 
drawn.—After granting leave to a 
defendant to withdraw its answer 
and file a plea in abatement for want 
of jurisdiction over its person, it 
was error for the court, after over- 
ruling the plea, to refuse to permit 
defendant to answer over on the mer- 
its, and to enter judgment absolute 
on the plea to the jurisdiction. Phil- 
adelphia, etc., Coal, etc., Co. v. Kever, 
260 Fed. 534, 171 CCA 318 [certiorari 
den 250 U. S. 665 mem, 40 SCt 13 
mem, 63 L. ed. 1197 mem]. 

{d] Reinstatement of answer.— 
Where, after a trial resulting in a 
disagreement, defendant filed a plea 
to the jurisdiction, based on _plain- 
tiff's claimed alienage, which ‘was 
overruled, it should be permitted 
to reinstate its answer and have a 
trial on the merits, though the 
plea was filed as a result of inac- 
curate information furnished its 
counsel by its own agents and serv- 
ants. Kever v. Philadelphia, etc., 
Coal, etc., Co., 241 Fed. 883. 

{e] Where the court sustains ex- 
ceptions to defendant’s plea of privi- 
lege, and defendant does not offer to 
amend the plea, the court must pro- 
ceed with the case on its merits. 
Western Mut. F. Ins. Co. v. Child- 
ress, (Tex. Civ. A.) 238 SW 348. 

{f] Hearing of the jurisdictional 
question on an answer subsequently 
filed containing, first, the substance 
of the plea in abatement overruled, 
and, second, a general denial, does not 
constitute a new trial or a rehearing 
of the original plea in abatement. 
Masemore v. McCrary, (Kan.) 278 P 
705. 


Answering over after demurrer 
overruled see infra § 567. 
20. Philadelphia, etc., Coal, etc., 


Co. v. Kever, 260 Fed. 534, 171 CCA 
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[§ 313] 17. Effect of Appeal from Decision on 
It has been held that an appeal from the deei- 
sion on a plea in abatement waives defenses to the 
merits,?* and also that an appeal from an adverse 


decision on a plea to the jurisdiction does not prevent 


ture. 


318, [certiorari den 250’U.-S. 665 
mem, 40 SCt 13 mem, 63 L. ed. 1197 
mem]; Miller v. Grand Lodge B. R. 
T., 206, Tl. A. 241 faff—-282—1ll, 430, 
118 NE 713]; Stowell v. Hooper, 121 
Me.1152;- 116. Ay 2565 2 tiaGrande » v. 
Portland Public Market, 58 Or. 126, 
D3 P25: , 

[a]. Denial of agency of person 
served.—On overruling a plea in 
abatement based upon the claim that 
the person served was not defend- 
ant’s agent, it was proper to enter 
judgment respondeat ouster. Miller 
v. Grand Lodge B. R. T., 206 Ill. A. 
241 [aff 282 Ill. 430, 118 NE 713]. 

[b].. Plea of nonresidence by cor- 
poration—Where a corporation de- 
fendant pleads in abatement that it 
is a resident of a foreign state and 


‘has no place of business wit'hin the 


state and no agent upon whom sery- 


‘ice could legally be had and such is- 


sue is found against defendant, the 
judgment should be respondeat oust- 
er. Redman v. Shrader Drug Co., 176 
Ill. A. 540 (under statute). 

[c] Even though judgment re- 
spondeat ouster is not entered, de- 
fendant has a right to plead to the 
merits without asking or obtaining 
leave. Stowell v. Hooper, 121 Me. 
152, 116 A 256. 

[d] Where defendant does not 
obey an order directing him to plead 
over, he waives his right to do so. 
Stowell v. Hooper, 121 Me. 152, 116 A 
256. 

[e] Facts in abatement pleaded in 
answer.—Where the statute permits 
facts in abatement to be pleaded in 
the answer, together with defenses on 
the merits, the judgment on overrul- 
ing a plea in abatement, raising an 
issue of fact as to the jurisdiction 
of the court over the person of de- 
fendant, should be that defendant an- 
Swer over. Philadelphia, ete., Coal, 
etce., Co. v. Kever, 260 Fed. 534, 171 
CCA 318 [eertiorari den 250,U. S. 
665 mem, 40 SCt 13 mem, 63 L. ed. 
1197 mem]. 

21. Nettles v. Gulf Fertilizer Co., 
78 Fla. 490, 83 S 298. 

22. Murphy v. Baca, 24 N. M. 657, 
UGE PS SuG: 


23. Otis v. Ellis, 78-Me. 75, 2 A 
851. 
24. Scoville v. Soler, 10 Porto Rico 


Fed. 459, 462 (‘The only effect of the 
appeal is that, if the contention of 
the appellant is sustained, the result 
would be that this court is: without 
jurisdiction, and whatever may be 
determined here is subject to that 
contingency’”’). 

25. U. S.—Union Mut. L. Ins. Co. 
v. Lewis, 97 U. S. 682, 24 L. ed. 1114. 

Ala.—Martin v. Powell, 200 Ala. 
46, 75 S 358. 

Ariz.mMcCray v. Barth, 267 P 421. 

Ark.—Peel v. Ringgold, 6 Ark. 546. 

Ga.—Long v. McDonald, 39 Ga. 189. 

Ill.—Keokuk, etc., ~-Bridge Co. v. 


Wetzel, 228 Ill. 253, 81 NE 864; Wa- 
terman v. Tuttle, 18 Ill. 292. 
Ind.—Kunkle v. Coleman, 174 Ind. 


31%, 92 NE 61. 
- Jowa.—McBain v. 
Iowa 391, 210 NW 461. 
La.—Sanchez v. French Evangeli- 
cal Church Soc., 8 Mart. N. S. 452. 
Md.—Carroll v. Bowen, 113 Md. 150, 
le Buel ZS. 
Mo.—Cohn v. Lehman, 93 Mo. 574, 6 


Hollowell, 202 


a trial on the merits.” 

[§ 314] O. Pleas in Bar*—1. Definition and Na- 
A plea which sets up matter for wholly defeat- 
ing the cause of action is a plea in bar.?® Such 


SW 267. 

N. J.—Blackburn v. Reilly, 47 N. J. 
L. 290, 1 A 27, 54 AmSR 159;--Parks 
v. McClellan, 44 N. J. L. 552. 

N. Y.—Mayhew v. Robinson, 10 
HowPr 162. 

N. C.—Murchison Nat. Bank v. Ev- 
ans, 191 N. C. 535, 132 SH 563: 

Okl.—Merten v. San Angelo Nat. 
Bank, 5 Okl. 585, 49 P 913. 

Or.—Winters v. Grimes, 124 Or. 214, 
264 P 359. 

Pa.—Huston v. Barstow, 19 Pa. 169. 

Tenn.—Stewart v. Magness, 2 
Coldw. 310, 88 AmD 598. 

Tex.—Connor y. Hawkins, 64 Tex. 
544; Producers’ Oil Co. v. Daniels, 
(Civ. A.) 249 SW 308 [conforming to 
answers to cert questions (Commn. 
A.) 244 SW 117]. 

Va.—Mason v. Farmers’ Bank, 12 
Leigh (39 Va.) 84. . 
- W. Va.—Flesher v. Hasler, 29 W. 
Va. 404, 1 SE 580. 

pies Dutcher v. Dutcher, 39 Wis. 

1 Chitty Pl. (16th Am. ed) p 486. 

“A plea in bar of the action may 
be defined as one which shows some 
ground for barring or defeating the 
action, and makes prayer to that ef- 
fect.” Pitts Sons’ Mfg. Co. v. Com- 
mercial Nat. Bank, 121 Ill. 582, 587, 13 
NE 156. To same effect Peo. v. Kirk- 
ham, 301 Ill. 45, 133 NE 696; An- 
drews’ Stephen Pl. § 73. 

[a] “The word ‘bar’ (1) has a pe- 
culiar and appropriate meaning in 
law. ‘In a legal sense it is a plea or 
peremptory exception of a defendant, 
sufficient to destroy the plaintiff's 
action.” 1 Jacob’s Law Dict., 289; 
1 Abbott’s Law Dict., 125. ‘A spe- 
cial plea constituting a _ sufficient 
answer to an action at law and 
so called because it barred, i. e., 
prevented, the plaintiff from further 
prosecuting it with effect. and if 
established by proof defeated and de- 
stroyed the action altogether.’ 1 Bur- 
rill’s' Law Dict., 185.’’ Wilson v. Knox 
County, 132 Mo. 387, 394, 34 SW 45, 
447, (2) “A ‘bar,’ in a legal sense, is 
a plea or peremptory exception of 
defendant, sufficient to destroy the 
plaintiff's action.” Norton v. Winter, 
1 Or. 47, 48, 62 AmD 297 [cit Jacob 
L. D.J. (3) “A bar is a peremptory 
legal exception to a demand.” Hus- 
ton v. Barstow, 19 Pa. 169, 170. 

[b] “A pleain bar disputes (1) the 
very cause of action itself.’’ Vol- 
untary Relief Dept. v. Spencer, 17 
Ind. A. 123,46 NE 477, 478: @2)" “A. 
plea in bar js one, which shows some 
ground for barring or defeating the 
action.” Flesher v. Hasler, 29 W. Va. 
404, 406, 1 SH 580. .(8) It is “any 
plea that denies the plaintiff's right 
to bring and maintain his action.” 
Jones v. Beaman, 117.N. C. 259, 261, 
23 SE 248. 

[ec] By statute a “plea in bar’ is 
defined to mean that the action is il-. 
pega. Austin v. Nelson, 6 N. J. L. 


[d] Pleas held to be in bar.—(1) 
Plea setting up facts showing that 
plaintiff had no interest in note sued 
on at time of suit. Alabama City, 
etc., R. Co. v. Avenue Bank, etc., Co., 
204 Ala. 602, 87 S 195. (2) Plea that 
plaintiff, as public administrator, had 
no authority to collect for the estate 
of deceased the amount, if any, due 
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pleas are sometimes called pleas to the action?® or 
pleas in chief,?" or issuable pleas,?* or issuable de- 
They are addressed to the merits of the 
claim,*° and, in order to constitute a good plea, the 
matter pleaded must, if true, afford a full and com- - 
plete answer to the action®! and bar a recovery on 
the claim assented in the declaration, complaint, or 
petition.*? Pleas in bar are divided into pleas by way 
of traverse and pleas by way of confession and avoid- 
ance, according to whether they deny the material 
facts alleged*® or set up new facts which destroy 
Under the code they are called 
answers by way of denial*® and answers by way of 
A plea in bar virtually admits that a 
cause of action once existed, but insists that plaintiff 
cannot, and never can, maintain his action for the 
Both at common law**® and under 
the code practice®® pleas or answers in bar deny. all 


fenses.”° 


their legal effect.?# 


new matter.*°® 


cause alleged.37 
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ance.*° 


General. 
law pleas by 
erse.?® 


pleas.’’*® 


or some essential part of the averment of fact in 


on the policy of insurance. Union 
Min, sb. sins: Cotivn Wewis;. 975 Mics. 
682, 24 L. ed. 1114. (3) Plea that 
money claimed in executor’s action 
against attorney receiving it as award 
from industrial commission for de- 
ecedent’s injuries shoujd be paid to 
widow and children. Bannat v. Zul- 
ley, 243 Ill. A. 497. 

[e] In action for dower, plea that 
demandant died before her suit was 
commenced is in bar. Parks v. Mc- 
Clellan, 44 N. J. L. 552. 

[f] In action for money loaned, 
services rendered, and for goods sold 
and delivered, an answer alleging 
partnership and that the things fur- 
nished ‘were contributions to the firm 
capital pleaded matter in bar. Arm- 
Hg v. Hollen, 58 Or. 534, 115 P 
423. 

[g] In action of assumpsit, alle- 
gation that plaintiff had, previous to 
the action, parted with all interest in 
any funds accruing to the trust is in 
bar. Martin v. Powell, 200 Ala. 46, 
75 S_ 358. 

[h] Pleas held not in bar.—(1) 
Plea that an estate is insolvent is not 
a good plea in bar. Peyatte v. Eng- 
lish, 19 'F. Cas. No. 11 ,054a, Hempst. 
24. (2) Plea that items claimed by 
way of damages are excessive. Sew- 
ell v. Huffstetler, 83 Fla. 629, 93 S 


162. 

26. 3 Blackstone Comm. p 303; 
Gould Pl. (Hamilton ed) p 43; Dough- 
erty v. Bethune, 7 Ga. 90; Parks 
v. McClellan, 44 N. J. L. 552. 

[a] For example, in an action on 
bank notes, a plea denying an allega- 
tion that defendant is an assignee of 
a bank. Dougherty v. Bethune, 7 Ga. 


90. 
27. Gould Pl. (Hamilton ed) p 43. 
28. Watkins v. Bensusan, 9 M. 
W. 422, 152 Reprint 179. 

29. Jordan v. Carter, 60 Ga. 4438; 
Colquitt v. Mercer, 44 Ga. 432. 

30. Peo. v. Kirkham, 301 Ill. 45, 
133 NE 696; Pitts Sons’ Mfg. Co. v. 
Commercial Nat. Bank, 121 Ill. 582 
13 NE 156; Bannat v. Zulley, 243 1. 
A. 497; Moore vy. Sargent, 112 Ind. 484, 
14 NE 466. See also cases supra note 


26. 
verbiage v. Bowen, 113 Md. 150, 
12 
Acie MeOray v. Barth, 267 P 
112 Ind. 


32. 
Sargent, 
Hollowell, 


Ind.—Moore v. 
484, 14 NE 466. 

Iowa.—McBain _ v. 202 
Iowa 391, 210 NW 461. 

Mo.—Wilson v. Knox County, 132 
Mo. 387, 34 SW 45, 477. 

Or.—Winters v. Grimes, 124 Cr. 214, 
264 P 359. 


33. See infra §§ 315-327. 
34. See infra §§ 355-361. 
[a] At the common law pleas in 


bar were not susceptible of any other 


division than, first, pleas of traverse 
or denial; and second, pleas by way 
of confession and avoidance. Merten 
v. San Angelo Nat. Bank, 5 Okl. 585, 
49 P 913 [cit Tidd Pract. p 552]. 

[b] “A pleading which alleges 
matter in avoidance of a cause of ac- 
tion is a plea in bar.” Kunkle v. Cole- 
man, 174 Ind. 315, 320, 92 NE 61. 

35. See statutory provisions;: 
infra §§ 328-334. 

[a] General denial is a plea in 

Pittsburgh, etc., R. Co. v. Ste- 
phens, 86 Ind. A. 251, 157 NE 58; 
Dutcher v. Dutcher, 39 Wis. 651. 

36. See statutory provisions; 
infra §§ 355-361. 

37. Hurst v. Everett, 21 Fed. 218; 
Flagg v. Bonnel, 10 N. J. Eq. 82, 84. 

“The office of a plea in bar at law 
is to confess the right to sue; avoid- 
ing that by matter dehors, and giving 
the plaintiff an acknowledgment of 
his right, independent of the matter 
alleged by the plea.” Flagg v. Bon- 
nel, supra. 

38. Chitty Pl. (16 Am. ed) p 489; 
Stephen Pl. (7th ed Pinder) p 51. 
See Goodman v. Robb. 41 Hun 605, 5 
NYSt 242; Merten v. San Angelo Nat. 
Bank, 5 Okl. 585, 49 P 913 (both so 
stating). 

Traverses at common law see infra 
§§ 315-327. 

39. Kunkle v. Coleman, 174 Ind. 
315, 92 NE 61; Goodman v. Robb, 41 
Hun 605, 5 NYSt 242; Buddington v. 
Davis, 6 HowPr (N. Y.) 401; Lewis 
v. Kendall, 6: HowPr’ (N.~ Y¥.)~ 59, 
CodeRepNS 402; Aleshire v. Pitts- 
burgh, etc., R. Co., 25 OhNPNS 76. 

[a] In Texas the same rule ob- 
tains. Pecklo v. American Ins. Co., 
(Civ. A.) 257 SW 626. 

Denials under the code see infra §§ 
328-334, 

40. Chitty Pl. (16 Am. ed) p 489. 
See also infra §§ 355-361. 

Set-off and counterclaim see infra 


§ 380. 
41. Rice v. Patterson, 92 Miss. 666, 
46 S 255 See also supra §§ 204-219. 
[a] Title alone is not conclusive. 
The appropriate allegations which it 
contains will determine the nature of 


the document. Irer v. Gawn, (Cal. A.) 


and 


and 


ai BP 1058. 
42. Gould Pl. (Hamilton ed) p 366. 
43. See infra § 316. 


44. See infra § 317. 
See infra § 326. 
Stephen Pl. (7th ed Pinder) p 


“Special issues.’”’-—Issues pro- 
upon special pleas, as being 
usually more specific and particular 
than those of not. guilty, etc, are 
sometimes described in the books as 
“special issues’ by way of distinc- 
tion from “general issues;”’ the lat- 
ter often applied, not only to the is- 
sues themselves, but to the pleas 
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[§§ 314-315 


the declaration, or, admitting them to be true, al- 
leged new facts in avoidance of the cause of action, 
and are consequently divided into pleas by way of 
traverse, and pleas by way of confession and avoid- 
The character of a plea is to be determined. 
by its subject matter and not by its designation.*! 

[§ 315] 2. Traverses at Common Law*—a. In 
A traverse is a denial on one side of some 
matter of fact alleged on the other.*? 
yay of traverse are the common tray- 
erse,*® the general issue,** and the special trav- 
Pleas other than the general issue have been 
distinguished from it by the appellation of “special 
A good traverse should put in issue the 
facts alleged by plaintiff as constituting his cause of 
action*’ and not legal conclusions drawn from them,** 
and should meet the substance and not merely the 
form of the charge.*® 


The common- 


The traverse should be direet 


which tendered and produced them. 
Stephen Pl. (7th ed Pinder) p 171. 
See also Gould Pl. § 60. 

[b] In England, under the Judica- 
ture Act, the general issue has been 
abolished and no substitute for it, 
like the general denial of the Ameri- 
can codes, has been provided. Order 
XIX, Sup. Ct. Rules (1883) rule 17. 
Adkins v. North Metropolitan Tram- 
Ways. Cos, 163 Nuits. "@ Oss 16 Oe 

[ec] In Nova Scotia, by Pract. Act 
c 94 § 152, the general issue and 
all general ‘pleas are abolished, and 
every pleading should specify partic- 
ularly and concisely the facts intend- 
ed to be denied. Barrett v. Isolated 
Risk Ins. Co:, 13 N.-S.0215. 

[d] In Ontario, Rule 142, like the 
English Rule 213, is designed sub- 
stantially to prevent the same thing, 
namely, pleading so-called “‘the gener- 
aj issue,” such as ‘never indebted’ 
or “not guilty,’? under which pleas de- 
fendant at the trial could rely upon a 
large number of defenses. Merriman 
v. Diamond, 52 Ont. L. 354, [1923] $ 
DomLR 1091. 

Sm Quebec see infra § 328 note 3 

47. See cases infra note 48. 

[a] Facts not alleged need not be 
traversed. Darling v. Gillies, 20 N. S. 
423, 9 CanLTOccNotes 120. 

48. Del.—Dixie Guano Co. yv. Al- 


phe Process Co.;./28: Del. 277, 92> A 
Ill.—Chesapeake, ete., RR. JCosmve 
Fish, 170 Ill. A. 359. 
Ind.—State v. Campbell, 8 Blackf. 


138. 
Mass.—Jones v. Dow, 137 Mass. 119. 
Pa.—Hauser v. York Water Co.; 278 
Palissi, ales Ay ooOs 


‘ Ee RL ONUED, Vi duafian, Li Rae 
YL. @Ox 

Alta.—Guenard y. Coe, 7 Alta. L. 
245, 17 DomULR 47, 28 WestLR 250, 


6 WestWkly 922. 

Man.—Vulean Iron Works v. Win- 
nipeg Lodge No. 122, I. A. M., etce., 
16 Man. 207, 4 WestLR 313. 

N. B.—Troop v. Union Ins. Co., 32 
ING Bec. 

N. S.—Darling v. Gillies, 20 N. S. 
423, 9 CanLTOccNotes 120. 


See Coles v. Soulsby, 21 Cal. 47 
(recognizing rule). 
But see Kent v. Holliday, 17 Md. 


387, 393 (holding that a plea by an ac- 
ceptor of a bill of exchange ‘‘that he 
did not. promise as. alleged’ was 
proper, a promise to pay being nec- 
essarily implied from the allegation 
of his acceptance). 

[a] Facts not alleged by plaintiff 
need not be traversed. Landy v. Phil- 
adelphia L. Ins. Co., 78 Pa. Super. 47; 
Darling v. Gillies, 20 N. S.. 423, 9 
CanLTOceNotes 120. 

Under code practice see infra § 328. 

49. See cases supra note 48. 


@ ooo 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ° 


§§ 315-316] 


and unequivoeal,°® and not evasive,®! or argumenta- 
Immaterial matters®? and matters of induce- 
ment** need not be traversed. A traverse need not 
anticipate plaintiff’s reply.°® Clerical mistake or ver- 
bal defect will not vitiate the traverse.*® 
The common trav- 
erse denies, by express contradiction, the terms of 
the allegation traversed, and it may be affirmative or 
negative in form, depending upon the form of the al- 
It should raise an issue of fact, 
not an issue of law,°® and the denial must be specifie 
and positive®® and not uncertain or ambiguous,°” or 
argumentative.®! Where it puts in issue an essential 
and material averment of the declaration, it is suffi- 
cient and is a defense to the whole cause of action ;°? 
No facts need be de- 
It should not plead 
mere matter of evidence,**® nor matter in abatement.°*°® 


tive.®? 


[§ 316] b. Common Traverse. 


legation denied.°? 


otherwise it is insufficient.®* 
nied which are not alleged.*+ 
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issue.°8 


Nor should a traverse be too large, denying more than 


Under code practice see infra § 328. 
50. Dempster y. Cochran, 174 Fed. 
587, 98 CCA 433; Berry v. Ferguson, 
58 Ala. 314; Jones v. Hamilton, 3 
UeCw O- FBo (Ont: ): 70: 
Under code practice see infra § 328 
51. Hauser v. York Water Co., 278 
Pa. 387, 123 A 330; Merriman v. Dia- 
mond, 52 Ont. L. 354, [1923] 3 DomLR 
1091; Jones vy. Hamilton, 3 U. C. Q. B. 
(Ont.) 170. 
Under code practice see infra § 328. 
52. U. S.—Sovereign Bank of Can- 
ada v. Stanley, 176 Fed. 743. 
Ala.—Mauldin v. Mobile 
Bank, 2 Ala. 502. 
Ark.—Lawson v. State, 9 Ark. 9. 
Del.—Dixie Guano Co. v. Alpha 
Process Co., 28 Del. 277, 92 A 1013. 
Fla.—Hubbard y. Anderson, 50 Fla. 
2179, 39'S 107. 
. Jll—Wadhams y. Swan, 109 Ill. 46. 
Md.—Eastern Adv. Co. v. McGaw, 


Branch 


89 Md. 72, 42 A 923. 
eae et _—Thayer v. Brewer, 15 Pick. 
pynesl) Bip oet v. Mickell, 1. Miss. 


N. J.—Salt'Lake City Nat. Bank v. 
Hendrickson, 40 N. L. 52 (holding, 
however, that such a plea is bad as 
against a general demurrer). 

Vt.—Walker v. Wooster, 61 Vt. 403 
17 A 792; Kimball v. Boston, etc., R. 
0.055 Vit. 95. 

Eng.—Hayselden v. Staff, 5 A. & E. 
153, ET ECL 562, 111 Reprint 1124. 

Man.—Vulean Iron Works v. Winni- 
peg Lodge No. 122 I. A. M., ete’, 16 
Man. 207, 4 WestLR 313. 

5 N. B.—Bennett v. Cody, 35 N. B. 

Gap 

Ont.—Switzer v. Ballenger, 1 U. C. 
C-P4388 + Harris: v. iP raser; 12° U..:€. 
Q. B. 40 2. 

Under code practice see infra § 328. 

53. U. S.—Sovereign Bank of Can- 
ada v. Stanley, 176 Fed. 743. 

Del.—Sydam v. Cannon, 6 Del. 431. 

Ill.—Graham vy. Dixon, 4 Ill. 115. 

Md.— Yingling v. Hoppe, 9 Gill 310. 

Pa.—Tredway v. Kennedy, 153 Pa. 
438, 25 A 644. 

Vt.—Thorwarth 
Wit 296, 85 A eG: 

N. B.—Clarke v. Harding, 17 N. B. 
495. 

fa] Evidential facts need not be 
traversed. Sovereign Bank of Cana- 
da v. Stanley, 176 Fed. 743; Anchor 
Sav. Bank v. Stoneham Tannery Co., 
Saba, Coy 73038, 

Under code practice see infra § 328. 

54. Sydam v. Canon, 6 Del. 431; 
Clarke v. Harding, 17 N. B. 495. See 
Cumberland Tel., etce., Co. v. Floyd, 
112 Tenn. 304, 79 SW 795. (recogniz- 
ing rule). 

Under code practice see infra § ae 


v. Blanchard, 86 


55, Ce v. Pennsylvania Co., 88 
Pa. 26 

56. ‘aradley Vanbarbour, 65 Dll: 
431. 


Under code practice see infra § 328. 
57, U.S. v. Hammond, 26 F. Cas. 


No, 15,292; 4° Biss. 9283; ‘Chitty Pi. 
(16 Am. ed) p 631; Stephen Pl. (8th 
Am. ed) pp 153, 154. 

Little v. Bradley, 43 Fla. 402, 
31 S 342.. See Johnson v. Cobb, 100 
Ga. 139, 28 SE 72 (recognizing rule). 

[a] Conclusions of law are not 
traversable. Schuchert v. Wabash, 
etc., R. Co., 10 Ill. A. 397; Clement v. 
Graham, 78 Vt. 290, 63 <A _ 146, 
AnnCas1913H 1208. 

Issues of law vaised by demurrer 
see infra § 462. 

59. Dempster v. Cochran, 174 Fed. 
587, 98 CCA 4383; Berry v. Ferguson, 
58 Ala. 314. 

fa] On information and belief.— 
At common law a traverse on infor- 
mation and belief will be stricken out. 
Berry v. Ferguson, 58 Ala. 314. See 
Schweiger v. M. Vineberg Co., 15 Man. 
536, 2 WestLR 266 (holding that, un- 
der King’s Bench Act, rule 306, which 
requires that the pleadings shall con- 
tain a concise statement of the ma- 
terial facts upon which the party re- 
lies, an answer stating that defendant 
‘is informed” as to:certain facts is 
insufficient). 4 

But under codes and practice acts 
see infra § 329. 

60. Jones v. Hamilton, 3 U. C. Q. 
By (Ont:); 170. 

Directness and certainty generally 
see supra §§ 86-91. 

61. See infra text and note 72. 

62. Ala.—Maudlin Vv. Mobile 
Branch Bank, 2 Ala. 502. 

Ark.—Lawson v. State, 9 Ark. 9. 

Del.—Dixie Guano Co. v. Alpha 
Process Co., 28 Del. 277, 92 A 1013. 

Md.—Mister y. Thomas, 122 Md. 
445, 89 A 844. 

Vt.—Yatter v. Pitkin, 66 Vt. 300, 29 
A Ay Pee ake or v. Boston, etc., R. Co., 


55 V 

gah Chesapeake, ete., R. Co. v. Fish, 
170 Ill. A. 359; Clarke v. Harding, 17 
N. B. 495. 

64. Darling v. Gillies, 20 N. S. 423. 

65. Sovereign Bank of Canada v. 
Stanley, 176 Fed. 743. 

Pleading matters of evidence gen- 
erally see supra § 16 

Va LCOS es 


66. Chesapeake, 
Fish, £70) T11.) “As. 359, 

Pleading both in bar and in abate- 
ace see Abatement and Revival § 

67. Vulcan Iron Works vy. Winni- 
peg. Lodge No. 122 I. A. M., etc., 16 
Man. 207, 4 WestLR 313; Troop v. 
Union Ins. Co., 32 N. B. 135; Ketchum 
v. Protection Ins. Co., 6 N. B. 136. 


etc., 


68. Vulcan Iron Works v. Winni- 
peg Lodge No. 122 J. A. M., ete., 16 
Man. 207, 4 WestLR 3138. 

69. Coles v. Soulsby, 21 Cal. 47: 


Dixie Guano Co. vy. Alpha Process Co., 
28 Del. 277, 92 A 1013; State v. Camp- 
bell, 8 Blackf. (Ind.) 138. 

70. Dixie Guano Co. v. Alpha Proc- 
e8 Del. 27.7; 924A £013! 
Thus, where the material 
terms of the contract set out in the 
declaration were that it was subject 
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is alleged,®’ otherwise it goes too far and widens the 
In its scope the traverse need be no greater 
than the averment of the declaration,®® except where 
the facts.are peculiarly and wholly within the knowl- 
edge of defendant, in which ease he should set forth 
the matter relied on as a defense as fully as cireum- 
stanees will admit.‘° 
raised by a traverse of a material averment, a plea 
traversing merely matter of inducement is bad.*+ 
Allegations of facts inconsistent with the facts al- 
leged in the declaration are argumentative denials, 
and are bad on demurrer, at common law.*? 
plaintiff has anticipated a defense, an issue may 
nevertheless be taken upon it.7? 
to plead specially any defense that can be properly 
offered under the general issue.** 
under a videlicet’® is traversable,7® and if put in is- 
sue must be proved.77 


Since an issue can only be 


In case 
It is not necessary 


Material matter 


to suspension in case of fire or other 
unavoidable accidents to the seller’s 
works, strikes, actions of health 
boards, or other contingencies beyond 
the seller’s control, and plaintiff 
averred that defendant was not pre- 
vented from performing the contract 
by the happening of any of such con- 
tingencies, or other contingencies be- 
yond its control, a plea that defendant 
“was prevented from fulfilling and 
performing the contract in said dec- 
laration mentioned by contingencies 
beyond its control’ was held demur- 
rable, as it did not convey any ade- 
quate conception of the facts consti- 
tuting the defense. Dixie Guano Co. 


v. Alpha Process Co., 28 Del. 277, 280, 
92°.A 1013. 
71. Sydam v. Cannon, 6 Del. 431; 


Clarke v. Harding, 17 N. B. 495. 

72. U. S.—Sovereign Bank of Can- 
ada. v. Stanley, 176 Fed. 743; Mower 
vy. Burdick, 17 F. Cas. No. 9,890, 4 Mc- 
Lean 7. 

49, 54 


Ill.—Cobb v. Heron, 180 TI1l. 
rhe 189; Wadhams vy. Swan, 109 Ill. 

Md.—FEastern Adv. Co. v. McGraw, 
89 Md. 72, 42 A 923. 

N. J.—Salt Lake City Nat. Bank v. 
Hendrickson, 40 N. J. L. 52. 

Vt. —Walker y. Wooster, Fi Vt. 403, 
17 A 792. 

Man.—Vulcan Iron Works y. Win- 
nipeg Lodge No. 122 I. A. M., ete., 16 
Man. 207. 4 WestLR 313. 

Ont.—Monaghan v. Hayes, 4 U. C. 


CL Pili HallweSearleth) Ur Ceeee: 
354; Switzer v. Ballinger, Eee: 
P.' 3385) Harris v. Fraser, 12°1776:1@ 

6 


B. 402; Rees v. Dick, 7 U. C. Q. B. 496; 
Campbell v. Black, 4 U. C. Q. B. 488; 
Smith v. Oates, 4.U. C. Q. B. 185. But 
see Hutchinson v. Monroe, 8 U. C. Q. 
B. 103 (to the effect that an argu- 
mentative plea may be proper where 
defendant cannot truly deny the al- 
legation of the declaration, but wishes 
to set up facts showing that under 
the circumstances of. the particular 
transaction plaintiffs cannot maintain 
the action). 

Argumentative pleading in general 
see supra § 89. 

73. De St. Aubin v. Paul Guenther, 
Inc., 232.Fed. 411; Vogel v. People’s 
Mut. F. Ins. Co., 9 Gray (Mass.) 23. 

[a] Anticipatory traverse.— Where 
the opposite party has already in- 
corporated a traverse of a possible 
plea in avoidance in his own plead- 
ing, his adversary may incorporate in 
his plea in avoidance a traverse of 


such anticipatory traverse. De St. 
Aubin v. Paul Guenther, Ine., 232 
Fed. 411. 

yrs eked tie defense see supra § 
_74 Coulter v. Travelers’ Protec- 
tive Assoc., 144 Ill. A. 255. See infra 


§§ 317, 321-325, 327. 

75. ‘Widelicet see supra § 9 

76. Burnham y. Peoria R. Co., 223 
NR ING ROE 


77. See infra § 1160. 
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[§ 317] c. General Issue7*—(1) In General. The 
general issue denies all the material allegations of the 
declaration or the principal fact on which it is 
founded,‘® not by express contradiction, but by a 
formula, different and characteristic for each form 
of action.8° Under statutes which abolish the forms 
of common-law actions but do not expressly or by 
implication forbid the use of the general issue, that 
form of plea is admissible.S: The plea of general 
issue has been substituted by statute in some juris- 
dictions for special pleas,®? and in such jurisdictions 
a special plea should be stricken on motion,*? the 
practical effect of such a statute being to prevent the 
filing of a demurrer to the plea of the general issue 
as a means of testing the sufficiency of the defense.** 
It has been held that a defendant cannot be estopped 
from pleading the general issue.’® 

[§ 318] (2) Forms. At common Jaw there is a 
fixed and appropriate form of the plea of the general 
issue in most of the usual forms of actions.°® The 
form is now frequently provided for and its use regu- 
lated by statute’? or by rules of court.88 The form 
varies with each action, but in any given action it is 
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[§§ 317-320 


always the same,®® and each should be used only in 
the form of action to which it is adapted,®® and this 
is also the rule where the form is fixed by statute.°* 

[§ 319] (3) Sufficiency. General issues must be 
positive, not conditional.°? Verbal irregularities 
will not vitiate a plea of the general issue if the words 
used cover .both matter of substance and form.®* 
But it must be more than a mere formless memoran- 
dum.°* Where the cause of action is stated in dif- 
ferent counts in the declaration,®® a plea of the gen- 
eral issue has been held sufficient to meet all the 
charges in plaintiff’s declaration, although set forth 
in more than one count.°®°® 

[§ 320] (4) Operation and Effect. The general 
issue may generally be said to traverse all the mate- 
rial allegations made by plaintiff, and goes to show 
that there is no cause of action.®7 But this is not 
true without qualification,?® and in some jurisdic- 
tions the scope and effect of the general issue have 
been narrowed by statute.°® Matters of inducement 
are not denied by a plea of the general issue.t The 
general issue admits ownership, possession, control, 
and operation of the premises or instrumentality 


78. Pleas amounting to general 
issue see infra § 327. 

Under codes see infra § 

79. Standard Loan, 
Thornton, 97 Tenn. 1, 
Kimball v. Boston, ete. R. 
See Chitty Pl. 
Stephen Pl. (7th ed Pinder) 


| See, cases supra note 79; and 
32 Miss. 


See statutory provisions; and 
infra §§ 321-326. 

{a] Im Massachusetts St. (1836) 
ce 273 prohibited special pleas in bar, 
and every case must be tried on the 
general issue, known as such in the 
law of pleading, or upon a plea spe- 
cially ordered by the court as a gen- 


Grinstead v. Fonte, 


eral issue. Littlefield v. Pratt, 8 
Mete. 287. 
[b] In Pennsylvania Act May 25, 


1887 § 7 abolishes special pleading 
and provides that the only plea in 
an action of trespass shall be “not 
guilty.” Anything set forth in a so- 
called plea in bar can be introduced 
under the general plea. Zion Church, 
ete. v. Light, 7 Pa. Super. 223. 

83. Zion Church Evangelical As- 
xssoc. of North America v. Light, 7 Pa. 
Super. 223. 

oe plea generally see infra § 


84. Littlefield v. Pratt, 8 Mete. 
(Mass.) 287 

Method of testing sufficiency of 
matter set up in connection. with gen- 

eral issue see infra § 32 

85.) Ery v. Cook, 2 nie (Vt.) 342. 

[a] Where plaintiff attempted to 
set up matter in estoppel of defend- 
ant’s right to plead the general issue, 
the replication was held demurrable, 
the court holding that it was incon- 
sistent to suppose that in any case a 
defendant could be estopped to plead 
the general issue.. Fry v. Cook, 2 
Aik, (Vt.) 342. 

86. Standard Loan, etc., Co. v. 
Thornton, 97 Tenn. 1, ,40 SW 136; 
Kimball v. Boston, etc., R. Co., 55 Vt. 
een Stephen Pl. (7th ed Pinder) p 


Forms in particular actions see As- 


sumpsit, Action of § 65; Case, Ac- 
tion on § 56; Covenants §§ 29, 31; 
Debt, Action of § 31; Detinue § 54; 


Ejectment § 125; Replevin [34 Cyc 
1476]; Trespass [38 Cyc 1088]; Tro- 
ver and Conversion [388 Cye 2071]. 
87. See statutory provisions. 
[a] Plea of the general issue in 
the form provided by the code is not 
demurrable. Cooledge v. McArdle, 


211 Ala. 205, 100 S 145. 

Denials under codes and practice 
acts see infra §§ 328-334. 

88. See court rules. 


89. Standard Loan, etc., Co. v. 
Thornton, 97 Tenn..1, 40 SW 136. 

90. Ala. — Aluminum Cooking 
Utensil Co. v. Kent, 20 Ala. A. 579, 
104 S 286. 

Ark.-—Moore v. Nichols, 39 Ark. 145. 

Del.—Malsberger y. Parsons, 24 
Del. 254, 75 A 698. 

Ill.—Cleveland v. Skinner, 56 I11. 
500; Feld v. Loftis, 140 Ill. A. 530 


[aff 240 11]. 105, 88 NE 281). 
Mo.—Hoover v. Hays, 5 Mo. 125. 
Tenn.—Standard Loan, etc., Ins. Co. 

v. Thornton, 97 Tenn. 1, 40 SW 136. 
Vt.—Dyer v. Cleaveland, 18 Vt. 241. 
Ont.—Abell v. Glen, 6 Ont. Pr. 64; 

Barned’s Banking Co. vy. Reynolds, 36 

; Small v. Strachan, 2 


ae KAR TB COW TS 
[a] Plea of nil debit in action on 
a specialty is not proper where the 
deed is the foundation of the action 
and not a mere inducement. Malsber- 
ger v. Parsons, 24 Del. 254, 75 A 698. 
[b] Plea of not guilty in action 
ey contract is improper and demurra- 
e. 
v. Kent., 20 Ala. A. 579, 104 S 286. 
[ec] Plea of nul tiel record cannot 
be used to question judgment or 
process of a court not of record. Feld 


v. Loftis, 140 Ill. A. 580 [aff 240 I]. | 


A. 105, 88 NE 281]. 

91. South Atlantic Dry Dock Co. v. 
U. S. Shipping Bd. Emergency Fleet 
Corp., 284 Fed. 723. 

92. See Oldham v. Mt. Sterling 
ImprinCoy, LOS Key. S295 45S Wwewi9, 
20 KyL 207 (so stating). 

93. Bradley v. Barbour, 65 Ill. 431. 
See also supra §§ 100, 101. 

94. Clough v. Crossman, 47 Me. 
349. See Oates v. Gray, 66 N. C. 442 
(stating this rule); Scranton v. Hull, 
3 LackLegN (Pa.) 98 (entry made up- 
on a precipe filed by counsel that 
“defendant enters the plea of the gen- 
eral issue” is meaningless. The prop- 
er practice is for counsel to indicate 
in the preecipe the proper plea to be 
entered to put the general questions 
involved at issue). 

See supra § 171. 

96. Creen v. Michigan Cent. R. Co., 
168 Mich. 104, 133 NW 956, AnnCas 
1913C 98 (a plea of the general issue 
which would be fatally defective for 
duplicity and multifariousness under 
the strict rule of common-law plead- 
ing is a denial of all material facts 
and allegations contained in a dec- 
laration, whether set forth in two 


+> Clute’ v. MacPherson, 
| LRANS 874; 


Aluminum Cooking Utensil Co. | 


causes of action or more). 

97. U.S.—Sovereign Bank of Can- 
ada v. Stanley, 176 Fed. 743; Bottom- 
ley ‘vi UW, S.,..3) Eis Casa sNoss 168 Seam 
Story 135. 

Ala.—MeGhee v. Cashin, 130 ‘Ala. 
561, 30 S 367; Decatur v. White, 109 
Ala. 389, 19 S 428; Western Union 
Tel. Co. v. Glover, 17 Ala. “A. 374, 86 
S 154. 

Del.—Tilden v. Stevenson & Co., 
Inc., 132 A 739; Malsberger v. Par- 
sons, 24 Del. 254, 75 A 698. 

Ill.—Pley v. Lavette, 167 Ill. A. 494, 

Me.—Williams vy. Sweet, 121 Me. 
118, 115 A 895. 

Ma. —Maryland Trust Co, v. Poffen- 


berger, 144 A 249. 

Mass. —Mark v. _ Stuart-Howland 
Co., 226 Mass. 85, 115 NE 42, 2 ALR 
678; Dudley v. Sumner, 5 Mass. 438. 

Mich.—Sprague v. Hosie, 155 Mich. 
30, 118 NW 497, 1830 AmSR 558, 19 
ore Kinnie v. Owen, 1 Mich. 

N. J.—Gross v. New York Cent. R. 
©0. 499" Neds, 414 eA TO 

N. Y.—Simmons v. Sisson, 26 N. Y. 
gee Rush vy. Cobbett, 2 Johns. Cas. 


25 
Ba. —Blessing v. Miller, 102 Pa. 45. 
W...Va.—Travis v. Peabody Ins. Co.. 
28 W. Va. 583. 
Can.—Northern Pac. Express Co. 
v. Martin, 26 Can. S. C. 135. 
Ont.—Soules y. Soules, 35 U. C. 


(AYQASt ee Nigh v. Sowerwine, 12 U. 
C. OF B: 67: Honeywell v. Davis, Z 
Tei: 20% B. 63. 


See Causey v. Cooper, 41 Ga. 409 
(stating the rule). 

See also Assumpsit Action of §§ 
64-66; Case, Action on § 60; Detinue 
§ 63; Ejectment § 156; Replevin [34 
Cye 1491 et seq]; Trespass [88 Cyc 


1088];  Trover and Conversion [38 
Cye 2075). 
[a] That defendant was not a par- 


ty to the contract sued on is not 
the subject for a plea in abatement, 
but is a bar to the action available 
under the general issue. Western 
Union Tel. Co. v. Glover, 17 Ala. A. 
3874, 86 S 154. 

Issues raised by general issue gen- 
erally see infra § 1158. 

98. See infra §§ 1158, 1166. 

See statutory provisions. 

1.. Varnes v. Seaboard Air Line 
R. Co., 80 Pla. 624, 86 S 433; Key 
West v. Baldwin, 69 Fla. 136, 67% S 
808; Atlantic Coast Line Ren Comey 
Coachman, 59° Fla.» 130, “52. (S377. 20 
AnnCas 1047; Beveridge vy. Tlinois 
Fuel Co., 206 Tl. A. 145; Cumberland 
Tels (ete, Con va loyoy 112 Tenn. 304, 
79 Sw 795. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 320-322] 


causing an injury sued on and denies only the wrong- 
ful act alleged.? It does not put in issue the char- 
acter or capacity in which plaintiff sues,® or in which 
defendant is sued.* Relationship of parties is put in 
issue by the plea of general issue, if the relationship 
is of the gist of the action,® otherwise not.® 

[§ 321] (5) Specification of Defense with Gen- 
eral Issue.” Owing to the broad scope of the general 
issue’ in many ebione and the multitude of matters 
that may be shown under it,® statutes in some juris- 
dictions have made provision for requiring defendant 
to specify the defenses which he intends to introduce 
under such a plea so that plaintiff may be prepared 
to meet them.'® Such a specification of defenses does 
not convert the general issue into a special plea,!+ 
nor change the burden of proof.1? Its only effect is 
to confine the introduction of evidence to the defenses 
specified.t? Defendant may specify as many grounds 
of defense as he chooses ;14 and where several grounds 
of defense are specified, they need not be consistent 
with each other ;1° nor need each ground constitute a 
valid and sufficient defense.1® 

[§ 322] (6) Statement or Notice of Defense with 
General Issue—(a) In General. In a number of ju- 
risdictions special pleas have been abolished by stat- 

2. See Negligence §§ 709, 732. a 


See also infra § 344. Me. 
Pleading right, title, ownership, or 15. 


PLEADING 


Sane State Bank v. Otis, 53 N. 
Granite State Bank v. Otis, 


[49 C.J.] 249 


ute or rule of court,+” and defendant is required to 
file with a plea of the general issue what is termed in 
some jurisdictions a “brief statement,”’1® and in 
others a “notice”?® of any special or affirmative de- 
fense intended to be presented; and unless the re- 
quired statement is filed, or notice is given, such de- 
fense is not available on the trial to defendant.?° In 
other jurisdictions the statutes merely provide an 
alternative method of interposing a special or affir- 
mative defense;?! and defendant may exercise the 
right in the manner and upon the conditions pointed 
out in the statute?? and without leave or order from 
the court ;*° but he cannot use both in presenting the 
same matter of defense,?* and one mode only can be 
followed in a particular case,?°. even though the de- 
fenses specially pleaded are other and different de- 
fenses from those set out in the notice,?® but there is 
authority to the contrary.27 Statutes of the char- 
acter under consideration are remedial in character 
and should be liberally construed,?* but not to the 
extent of making their provisions applicable to pleas 
puis darrein continuance.?® The statement or notice 
ean generally be filed with every plea which was rec- 
ognized at common law as a general issue,®° and this 
applies to the plea of non est factum, notwithstand- 
Y.—Ripley v. Burgess, 2 Hill 


360; Beach v. Springer, 4 Wend. 519. 
Oh.—Stolley v. Brooks, 1 Oh. Dec. 


possession generally see supra § 61. 

3. Birmingham R. Light, etec., Co. 
v. Moore, 151 Ala. 327, 43 S 841; Cohen 
v. Toy Gun Mfg. Co., 170 Ill. A. 611; 
Elm City Club v. Howes, 92 Me. 211, 

42 A 392. See McNutt v. Fidelity, 
etc., Co., 293 Fed. 367 (in a bank- 
ruptcy proceeding an answer deny- 
ing insolvency and acts of bankrupt- 
cy does not put in issue the status 
of petitioners as creditors). 

Manner of raising objection see 
Parties §§ 335-344. 

4 McNutt v. Fidelity, etc., 
293 Fed. 367 [aff 291 Fed. 925]; 
v. Cleveland, etc., R. Co., 239 ill. ian 
87 NE 954 [aft 143 Ill. A. 71]; Cohen 
VenLoy Gunes MiznCo. I OFT An 764 1s 
aaa v. Smith, 98 Me. 104, 56 A 

Manner of raising objection see 
Parties §§ 365-368. 

5. Varnes v. Seaboard Air Line R. 
Co., 80 Fla. 624, 86 S 433; Niles v. 
Field, 218 Ill. A. 142. 

6. Mueller v. Hayes, 321 Ill. 275, 
151 NE 874; Feder v. Midland Cas- 
ualty Co., 316 Ill. 552, 147 NE 468 [aff 
Dad The IN: 612]. 

7 See also infra § 322. 

8. See supra §§ 1 320. 

9. See infra § 115 

10. See statutory Pa ES 

[a] Specifications not giving such 
notice (1) are insufficient as “specifi- 
cations of defence’ (Hart v. Hardy, 
42 Me. 196) (2) although they would 
be sufficient as a “plea” (Hart v. Har- 
dy, supra). 

11. Oeters v. Supreme Lodge K. 
H., 98 Va. 201, 35 SH. 356. 

12. Oeters v. Supreme Lodge K. 
H., supra. 

Burden of proof generally see Evi- 
dence §§ 13-24. 

13. Gilman v. F. O. Bailey Car- 
riage Co., 125 Me. 108, 131 A 138; 
Camden y. Belgrade, 75 Me. 126, 46 
AmSR 364; Oeters v. Supreme Lodge 
IEE; 98 Va. 201, 35 SE 356. 

al “Brief statement” and “speci- 
fication” distinguished.—‘‘The office 
of a specification of defense differs 
from that of a brief statement in 
this, that the former is in part de- 
signed to limit the matters that are 
controvertible under the general is- 
sue—the latter to enable the defend- 
ant to introduce what he could not 
properly prove under that plea alone.” 
Camden v. Belgrade, 75 Me. 126, 128, 
46 AmR 364 [quot Gilman v, ee 

e 


Bailey Carriage Co., Inc., 


108, 118, 131 A 138]. 


‘ 


supra. 

Inconsistent _ 
see supra 254. 

16. Granite State Bank v. Otis, 53 
Me. 133. 

17. See statutory provisions and 
rules of court. 

18. See statutory provisions. 

19. See statutory provisions. 

[a] Such notices are not known to 
the common law.—They have been 
rendered necessary by an extension 
of the scope of the general issue, and 
introduced by statute or rule of court. 
Merrill v. Everett, 38 Conn. A 

20. Washington Bank v. Brown, 2 
Metc. (Mass.) 298; Manglares v. Pas- 
siales, 244 Mich. 188, 221 NW 149; 
Wabash R. Co. v. Bloomgarden, 212 
Mich. 410, 180 NW 443; Rawlings v. 
Cole, 67 Mich. 431, 35 NW 66; Ran- 
dall v. Baird, 66 Mich. 312, 33 NW 
506; Home Ins. Co. v. Curtis, 32 Mich. 


defenses generally 


402; Druse v. Wheeler, 22 Mich. 439; 
McFarlane v. Ray, 14 Mich. 465; 
Rosenbury v. Angell, 6 Mich. 508; 
Pike v. Taylor, 49 N. H. 124. 


[a] Where several parties join in 
a notice of defense, some of whom 
cannot avail themselves of the mat- 
ter raised therein, this will not pre- 
vent those entitled from introducing 
evidence under the notice. Jennings 
v. Carter, 2 Wend. (N. Y:) 446, 20 
AmD 635. 

[b] Statement or notice cannot be 
dispensed with by agreement where 
required by the statute if the de- 
fense is to be regarded by the court. 
Wilson v. Crosby, Wright (Oh.} 288. 

21. See statutory provisions. 

[a] In WMississippi, under Code 
(1906) § 744, every defense not mere- 
ly consisting of a denial of the al- 
legations of the declaration must be 
pleaded specially, or given notice of 
under the general issue. Bessler Mov- 
able Stairway Co. v. Leakesville Bank, 
140 Miss. 537, 106 S 445; Tittle v. 
Bonner, 53 Misc. 578. 

22. Teese v. Huntingdon, 23 How. 
(Wa S)i.2, 16) Tay edie? 9. ; 
23. Teese v. Huntingdon, supra. 

24. Ill.—Gilmore v.. Nowland, 26 


Ill. 200 McKinty v.-Butts, 217 Ill. 
A. 234; Wyatt v. Dufrene, 106 Ill. 
Hoe vate Harris v. Pearce, 5 Jl. A. 
622. 


Miss.—New Orleans, etc., R. Co. v. 
Wallace, 50 Miss. 244; Wren v. Hoff- 
man, 41 Miss. 616. 

N. J.—Camp y. Allen, 12 N. J. L. 
By Westervelt v. Marinus, 3 N. J. L. 

66. 


(Reprint) 316, 7 WestLJ 235. 
Vt.—McDonough v. Hanger, 94 Vt. 

195, 111 A 452; Oakes v. Buckman, 

87 Vt. 187, 88 A 736; Powers v. Rut- 


land.) Cos,4 So. Vit 45,8 Como et OS 
ae B.—Wilson v. Street, 7 N. B. 


[a] Defendant should be required 
to elect which he will proceed un- 
der where he has given notice of spe- 
cial matter and also pleaded it spe- 
MeKinty.\v.. Butts, 217 sue 


‘[b] “In Pennsylvania, prior to the 
act of May 25, 1887 ( p 272), 
which abolished the distinction be- 
tween actions ex contractu and re- 
quired that all demands theretofore 
recoverable in debt, assumpsit, or 
covenant should be sued for in an 
action of assumpsit, and which abol- 
ished special pleading, but conferred 
the right on defendant to plead in 
addition to the general issue pleas 
of payment, set-off, and the statute 
of limitations, it was held, in an ac- 
tion of covenant where defendant filed 
pleas of payment with leave, and set- 
off and gave notice of special matter, 
and afterward filed special pleas con- 
taining substantially the same mat- 
ter, that the special pleas would be 


stricken off on motion. Watts v. 
Ward, 6 WklyNC 206. 
25. Gilmore v. Nowland, 26 Ill. 


Harris v. Pearce, 5 Ill. A. 622. 
26. See cases supra note 25. 
27. State Bank v. Chetwood, 8 N. J. 


‘28. Conn.—Merrill v. Everett, 38 
Conn. 40. 

Mass.—Bangs v. Snow, 1 Mass. 181. 

Mich.—Walbridge v. Tuller, 125 
Mich. 218, 84 NW 138; Johnson v. 
Kibbee, 36 Mich. 269. 

N. Y.—Fuller v. Rood, 3 Hill 258. 

Tenn.—West v. Tyler, 2 Coldw. 96. 

29. Johnson vy. Kibbee, 36 Mich. 
Wisheart v. Legro, 33 N. H. 


30. Smyth v. Ripley, 33 Conn. 306; 
Calais v. Bradford, 51 Me. 414; Pot- 
ter v. Titcomb, 16 Me. 423; Beach v. 
Springer, 4 Wend. CINE OY"): 519; Law- 
rence v. Dole, 11 Vt. 549. 

fact ak New Jersey it has been 
held, in an action on a foreign judg- 
ment, that while the plea of nil debit 
standing alone was not a good plea 
to the action it was the proper gen- 
eral issue to be filed for the purpose 
of annexing notice of defense of mat- 
ter 1D aa Beale vy. Berryman, 30 N, 
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ing the narrowness of its scope,*! and to the plea of 
nul tiel corporation,*®? but not to a plea which does 


not raise a question of fact.** 
Not substitute for general issue. 


of damages.®® 


81. Ill._—Bailéy v. Valley. Nat. 
Bank, 127! All. 


332, 19 NE 695 [aff 21 
atte 642]. 


. Y.—Beach v. Springer, 4 Wend. 
519; Provost v. Calder, 2 Wend. 517. 
Pa.—Covely Vv.) Box, 11 Pa. 17h. 
Vt.—Lawrence v. Dole, 11 Vt. 549. 
N. B.—Commercial Bank v. Euro- 
pean Assur. Soc., 13 N. B. 219. 
Bailey v. Valley Nat. Bank, 
Popon LONE 6 9b. [att 20 chiA: 

Townsend v. Lowell First 
Freewill Baptist Church, 6 Cush. 
(Mass.) 279; Plymouth Christian 
Soc. v. Macomber, 8 Metc. (Mass.) 
235; Susquehanna Mut. F. Ins. Co. 
v. Reinoehl, 4 Pa. Co. 161. 

See cases infra this note. 

Wil debet.—Bullis v. Giddens, 
8 Johns. (N. Y.) 82. 

[b] Nul tiel record.—Tappan_ v. 
Heath, 16 N. H. 34; Barheydt v. Hav- 
erly, 1 Wend. (N. Y.) 70; Raymond 
v. Smith, 13 Johns. (N. Y.) 329; Whit- 
on v. Ripley, 1 Oh.» Dec. (Reprint) 
133. 2 WestLJ 406. 

84. Bailey v. Valley Nat. Bank, 
127 Ti. 332) 19 NE 695 Taft 20 LAS 
642]; Maxwell v. Potter, 47 Me. 487; 
Brickett v. Davis, 21 Pick. (Mass.) 
McDaniel Vv. ‘Allen, 64 Miss. 417, 


642]; 


It sets up defense in addition 
to, and not in substitution for, the 
general issue, and if a party fails on 
one, he still may rely on the other. 
Corthell v. Holmes, 87 Me. 24, 32 A 
715; Moore v. Knowles, 65 Me. 493; 
Chase v. Fish, 16 Me. 132. 

35. See cases supra note 34. 

[a] Notice given under a special 
plea is wholly inappropriate under a 
statute permitting notice under the 
general issue. Grayson v. Brooks, 
64 Miss. 410, 1 S 482. 

{b] In Peeps bbe (1) Under 
the Act of May 25, 1887 (P. L. p 271), 
and the statute of amendments, a de- 
fendant who has pleaded non as- 
sumpsit has the right to plead in ad- 
dition the plea of payment, subject to 
the rules of the respective courts as 
to notice of special matter. Stillwell 
v. Richards, 152 Pa. 437, 25 A 831. 
(2) Prior to the statute, where any- 
thing but direct payment was desired 
to be given in evidence, notice of the 
special matter was required to be 
given. Smaltz v. Ryan, 112 Pa. 423, 
3 A 772; Alexander v. Pusey, 13 Serg. 
ie ER: 453; Updegraff v. Spring, 11 
Sere. & R. 188; Brown v. Herron, 4 
Yeates 561; Greenwalt v. Born, .3. 
Yeates 6; Stuart v. Strong, 20 Pa. 
Dist. 108. (8) And the plea of pay- 
ment, with leave and notice, was ei- 
ther a special or general defense, as 
the notice made it one or the other. 
Smaltz v. Ryan, 112 Pa. 423, 3 A 772. 


36. I1].—Bailey v. :Valley Nat. 
Bank, 127 Ill. 332, 19 NE 695; Na- 
tional Time Recorder Co. v. Iowa 
Mantel Mfg. Co., 108 Ill. A. 95. 

Me.—Gilman v. F. O. Bailey Car- 
riage Co., 125 Me. 108, 131 A -138; 


Corthell v. Holmes, 87 Me. 24, 32 A 


715; Moore v. Knowles, 65 Me. 493. 
Mass.—Shirley v. Shattuck, 13 
Metc. 256. 


N. H.—Bump v. Smith, 11 N. H. 48. 
N. Y.—Smith v. Gregory, 8 Cow. 


114. 
Vt.—Blaisdell v. Davis, 72 Vt. 295, 


48 A 14 


The statement or 
notice does not take the place of the general issue,** 
and must be filed in connection with it.*° 
of pleading does not limit the general issue,*® and it 
is not necessary to notice matter of defense provable 
under the general issue,*7 and this applies to partial 
defenses so available,?% and to matters in mitigation 
Nor is notice necessary where the de- 


PLEADING 


. 


‘19 822 


fense is patent upon the face of the declaration.?° 
Substitute for special plea. 


The statement or no- 


tice filed with the general issue being a substitute 


This mode | ter.*? 


ee Pres aaeode v. Colton, 1 Pinn. 
31. 
[a] “The party who has filed a 


brief statement is not bound to prove 
or rely upon anything contained in it, 
but may resort to any proof, in de- 
fence, which he could have offered 
under the general issue alone; and 
the action may be tried as if the brief 
statement had never existed.” Co- 
checo Mfg. Co. v. Whittier, 10 N. H. 
305, 309. 

{b] In case notice or plea is de- 
fective.-—Where the plea of the gen- 
eral issue is defective, it will not 
prevent the issues raised in’a good 
notice of defense from being tried, 
and vice versa. Corthell v. Holmes, 
87 Me. ,24, 382 A 715; Moore v. 
Knowles, 65 Me. 498. 

387. Herman H. Hettler Lumber v. 
Olds, 221 Fed. 612, 137 CCA 336; Por- 
ter v. Kapiolani Est., Ltd., 18 Ha- 
waii 299. 

[a] Infancy.—The defense of in- 
fancy may be introduced under the 
general issue at common law, and is 
not proper matter to be contained in 
a notice of defense. Thrall v. Wright, 
38 Vt. 494. 

[b]J Payment.—Under the general 
issue in assumpsit at common law, 
full or partial payment could be 
shown and need not be pleaded by 
way of statement or notice with the 
general issue. Worthen v. Dickey, 54 
Vt 277: 

38. Wilmarth v. Babcock, 2 Hill 
(N. Y¥.) 194; Britton v. Bishop, 11 Vt. 
70; Coulan v. Campbell, 8.N. B. 348. 

[a] Where partial payment may 
be proved under the general issue, it 
need not be noticed. Worthen vy. 
Dickey, 54 Vt. 277; Shaw v.. Moon, 
49 Vt. 68. 

Partial defenses generally see su- 
pra § 245. 

39. Swift v. Dickerman, 31 Conn. 
285; Pallet v. Sargent, 36 N. H. 496, 
But see Van Epps v. Harrison, 1 Den. 
(N. Y.) 246 (where a notice of a de- 
fense in abatement of damages was 
held proper with a plea of non est 
factum and the defense such as 
could not be given under that plea). 

[a] Matter in mitigation of dam- 
ages cannot be contained in a notice 
of defense, since it does not go in bar 
of the cause of action. Pallet v. Sar- 
gent, 36 N. H. 496. 

Necessity of pleading matters in 
Pane fog of damages see Damages 
40. 
Illinois Surety Co., 196 Mich. 

NW 7 


Ladies of Modern Maccabees v. 
27, 163 


41. U. S—Herman H. Hettler 
Lumber v. Olds, 221 Fed. 612, 137 
CCA 336. 


Conn.—Merrill v. Everett, 38 Conn. 


Hawaii.—Porter v. Kapiolani Est., 
Ltd., 18 Hawaii 299. 

Ill.— Bailey v. Valley Nat. Bank, 
127 Ill. 332, 19 NE 695. 
ilman v. F. ©. Bailey Car- 
125° Me. 108,’ 1381) A 138; 
Belgrade, 75 Me. 126, 46 


riage Co., 

Camden v. 

AmSR 364. 
Mass.—Bangs v. Snow, 1 Mass. 181. 
Mich.—Rosenbury v. Angell, 6 

Mich. 508. 

ae ee ad v. Bonner, 53 Miss. 
78. 


for a special plea,*? a defense that cannot be special- 
ly pleaded is unavailable under notice of special mat- 
Special and-affirmative matters and only such 
matters relied upon in defense, aside from such as 
would come in under the general issue, are required 
to be contained in a statement or notice of defense.#3 
Where it is doubtful whether defense relied on may 
be given under the general issue, a defense by brief 


as Pe H.—Pike v. Taylor, 49 N. H. 
N. J.—Commonwealth Roofing Co. 
v. Palmer Lumber Co., 67 N. J. L. 
566, 52 A 389. 
N. Y.—Jennings v. Carter, 2 Wend. 
446, 20 AmD 635. 
Oh.—Wilson vy. Crosby, Wright 288. 
Pa.—Alexander v. Pusey, 13 Serg. 
& R. 453. 
Tenn.—West v. Tylor, 2 Coldw. 96. 
Vt.—Lawrence v. Dole, 11 Vt. 549. 


igo EOS v. Rooker, 1 Pinn. 
ENG B.—Commercial Bank v. Europe- 
an Assur. Soc., 13 N. B. 219; Coulan 


v. Campbell, 8 N. B. 348. 

42. Wilmarth v. Babcock, 2 Hill 
(N. Y.) 194. 

43. Ill.—Bailey v. Valley Nat. 
Bank, 127 Tl. 332, 19 ' NE 695 faff.21 
Ill. A. 642). 

Me.—Corthell v. ‘Holmes, 87 Me. 
24, 32 A 715, 88 Me. 876, 34 A 173; 
Day v.' Frye, 41 Me. 326; Washburn 
v. Mosely, 22 Me. 160. 

Mich.—Manglares v. Passiales, 244 
Mich. 188, 221 NW 149. 

Miss.—Fitch vy. Asher, 56 Miss. 571. 
es H.—Stow v. Scribner, 6 N. H. 


Pa.—lLovegrove v. Christman, 164 
Pa. 390, 30 A 385; Covely v. Fox, 11 


Neal slfla 
Vt.—Harlow v. Dyer, 43 Vt. 357. 


Pe i ames Nie v. Rooker, 1 Pinn. 
[a] Defenses that may or should 


be noticed: (1) Defense based upon 
denial of ownership, possession, con- 
trol, or operation of pr emises or in- 
strumentality causing injury. Muel- 
ler, Vi Hayes, i321 Gils 27/5 eto enees 
874; Brunhild v. Chicago Union 
Tract. Co.,. 239 Ill. 621, 88 NE 199; 
Hurst v. Sholl, 232 Ill. A. 169; Jen- 
nings v. Baltimore, etc.. R. Co., 195 
Tll. A. 548; Casey v. William Grace 
Co., 168 Ill. A, 488. (2) Defense of 
partnership, in action on contract of 
hire as required by court rules. Man- 
glares v. Passiales, 244 Mich. 188, 221 
NW 149. (3) That by agreement be- 
tween defendant and plaintiff’s rep- 
resentative defendant was to take the 
freight without payment of charges. 
Wabash R. Co. v. Bloomgarden, 212 
Mich. 410, 180 NW 443 (action to 
recover freight charges). (4) Fail- 


ure or want of consideration. Pike 
v. Taylor, 49 N. H. 124. (5) Partial 
or total want of consideration. Pike 


v. Taylor, supra; Brown vy. Herron, 
4 Yeates (Pa.) 561; Norton v. Rook- 
er, 1 Pinn. (Wis.) 195. See also Con- 
tracts §§ 884-889. (6) Fraud or mis- 
representation with respect to title 
to premises in application for fire in- 


surance. Home Ins. Co. v. Curtis, 32 
Mich. 402. 
[b] In trespass for taking per- 


sonalty, judgment for plaintiff in re- 
plevin for identical goods can be 
shown as defense by notice of spe- 
cial defense given under general is- 
sue. Bryers v. Highland Park Trans- 
fer, -ete., Co., 245 Til. A. 400. 

{[c] Title or license, to be availa- 
ble as defenses in trespass quare 
clausum, Should be noticed under the 
general issue. Walters v. Tefft, 57 
Mich. 390, 24 NW 117; Druse v. 
Wheeler, 22 Mich. 439. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ees 
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statement or notice will not be set aside.** 
the filing of such a statement or notice generally 
speaking as a substitute for a special plea entitles de- 
fendant to the same rights thereunder as he would 
have at common law, before the statute, by pleading 
the same subject matter in a special plea,*® the state- 
ment or notice cannot operate to raise any issue?® 
and hence cannot call for a replication.*7 
subject to a motion to dismiss*® or to demurrer.*® 

It has been held in 
some jurisdictions where special pleas have been abol- 
ished®°® that if one is filed with the general issue it 
may be construed as a notice of defense;* but not so 
where special pleas are allowed as an alternative.®* 
It has also been held that a statute providing for 
general issue with notice of defense and abolishing 
special pleas does not render such pleas ipso jure 
void, where the parties have voluntarily adopted that 
joined issue, and proceeded to 


Effect of filing special plea. 


form of pleading, 
trial and judgment. 58 


Matters proper for a dilatory plea’ cannot be 
raised by this method of pleading, but must be spe- 


cially pleaded.®® 
Equitable defenses. 


44, Ladds v. Vernon, 14 N. B. 350. 
45. Sturtevant v. Randall, 53 Me. 
149; Taylor v. Robinson, 29 Me. 323; 
Potter v. Titcomb, 16 Me. 423; Wil- 
liams College v. Mallett, 16 Me. 84; 
West v. Tyler, 2 Coldw. (Tenn.) 96. 
46. Curtis v. Gill, 34 Conn. 49; 
Bailey v. Valley Nat. Bank, 127 Ill. 


soz, 19 NE 695 faff!21 Ti. A: 642); 
204 Ill. A. 83; Powers a Rutland R. 

Necessity for replication generally 
Vt. 415, 76 A 110. 
104 et seq. 

Sane t eee, demurrer generally 
24. 

Smith, 48 Mich. 

52. Robinson v. Palmer, 

54 See supra §§ 270-285. 

Mass.—Alexander vy. Pitts, 7 Cush. 
aeateis renee Mfg. Co. v. Whittier, 10 
546 

[a] Matter in abatement cannot 
401; Strang v. Hirst, 61 Me. 9; Man- 
Peirce, 11 Me. 213; Alexander v. 
Keith, 11 N. B. 133. 
ment, a disclaimer in a writ of entry 
within the time required for filing 
44 Me. 47. 
doborough Packing Co., 88 Me. 605, 


Beggs v. Chicago Bonding, etc., Co., 
207 Ill. A. 621; White v. Bourquin, 
WSOy Soy Vty 405, 767A‘ 14 

47. See cases supra note 46. 
see infra § 403. 

48. Powers v. Rutland R. Co., 83 

Propriety of motion to dismiss gen- 
erally see Dismissal and Nonsuit § 

49. Powers v. Rutland R. Co., 83 
Wit? 41550 76 AUTOS 
see infra 

50. See supra text and notes 20, 

51. Benedict v. 
593, 12 NW 866 

in INi geese 

223. 

53. Wales v. Lyon, 2 Mich. 276. 

55. Me.—Stewart v. Smith, 98 Me. 
104, 56 A 401. 
508. 

N. H.—Wisheart v. Legro, 33 N. H. 
IN SE 305. 

Vt.—Holdridge v. Holdridge, 53 Vt. 

N. B.—Thomson v. Keith, 11 N. B. 
RSion 
be raised by notice of special defense. 
Stewart v. Smith, 98 Me. 104, 56 A 
ning v. Laboree, 33 Me. 343; Potter 
v. Titeomb, 13 Me. 36; Gordan v. 
Pitts, 7 Cush. (Mass.) 503; Holdridge 
v. Holdridge, 53 Vt. 546; Thomson v. 

{b] In Maine, where by statute 
nontenure is made a matter of ‘abate- 
action should be filed by way of brief 
statement under the general issue 
pleas in abatement. Chaplin v. Bar- 
ker, 53 Me. 275; Colburn v. Grover, 

56. Aetna L. Ins. Co. v. Tremblay, 
101 Me. 585, 65 A 22; Miller v. Wal- 
34 A 527: Lovegrove v. Christman, 
164 Pa. 390, 30 A 385; Steiner v. Erie 


Tn some jurisdictions equita- 
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But while 


It is not 


tent,°? 
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ble defenses may be interposed in an action at law 
under the general issue with notice,®® and an equi- 
table defense so interposed is subject to the rules 
applicable to pleading by way of general issue with 
notice and not to those governing in equity.** 

One notice suffices. 
must be set up in separate pleas,°® only one notice is 
required to let in as many special defenses as may be 

_ relied upon-and specified therein.®® 

(§ 323] (b) Sufficiency. The statement or notice 
should set forth the particular facts constituting the 
grounds of defense.®°® 
the earlier cases, have held that the facts set forth 
in the statement or notice should be such as would 
be sufficient if alleged in a special plea,®* that they 
should be set forth with certainty to.a common in- 

and such as would be good on general demur- 
rer,®* or, at least, a motion for judgment non ob- 
stante veredicto,°* nevertheless the effect. of the stat- 


Although separate defenses 


While many eases, especially 


utes making special or affirmative defenses available 


under the general issue with a brief statement or no- 
tice of such defenses was to dispense with the tech- 


nical exactness of the allegation and form required 


Dime Sav., etc., Co., 98 Pa. 591; Uhler 
v. Sanderson, 38 Pa. 128; Moyer v. 
Fisher, 24 Pa. 513; Covely v. Fox, 11 
Pa. 171; Ellmaker v. Franklin F. Ins. 
Co., 5 Pa. 183; Hale v. Fenn, 3 Watts 


& S. (Pa.) 361; McDowell v. Mere- 
Geddis, 16 Serg. & R. (Pa.) 23; Light 
v. Stoever, 12 Serg. & R. (Pa.) 431; 
Robinson vy. Eldridge, 10° Serg. & R 
& R. (Pa.) 156, 11 AmD 691; ‘Sparks 
v. Garrigues, 1 Binn. (Pa.) 152. 

57. Miller v. Waldoborough Pack- 

58. See supra § 249. 

59. , Bryers’ v. Highland Park 
Transfer, etc., Co., 245 Ill. A. 400; 
cash vy. Martin, 90 Vt. 1,96 A 332. 

60. Me.—Clough vy. Crossman, 47 
Me. 349. 

Beeman, 87 
Mich. 481, 49 NW 483. 

Miss.—Tittle v. Bonner, 53 Miss. 
578 
262. 

N. Y.—Chamberlain v. Gorham, 20 
Johns. 144 [rev on other grounds 20 
Johns. 89. 

Pa.—Hartman v. Keystone Ins. Co., 
21 Pa. 466; Appleton v. Donaldson, 
& S. 103; Hale v. Fenn, 3 Watts & 
S. 361; Greenwalt v. Born, 3 Yeates 6. 

[a] Thus a notice containing mere 
claim, or that the cause of action was 
without legal and sufficient consid- 
eration, or was obtained through 
out alleging facts to substantiate 
them, is insufficient. Clough v. 
Crossman, 47 Me. 349; Ames vy. Palm- 

{b] That “the plaintiff has no 
claim whatever against him” is not a 
sufficient statement of a _ defense. 

[ec] Notice of recoupment must be 
so specific as to inform plaintiff of 
the nature of the damages, and must 
Ne v. Ford, 69 Mich. 357, 37 NW 

‘61. “Me.—Dartnell v: Bidwell, 115 
Me. 227, 98 A 743, 5 ALR 1320; Stur- 
v. Frye, 41 Me. 326; Washburn vy. 
Mosely, 22 Me. 160. See Potter v. 
Titcomb, 16 Me. 423 (to the effect 
equivalent to one or more special 
pleas in bar). 

Mich. 55 hompson Vv. 


CthiraAy WhartiiGPa.) ods cela is iv, 
(Pa.) 140; Friedly v. Scheetz, 9 Sere. 
ing Co., 88 Me. 605, 34 A 527. 

Hunter v. Troup, 226 Ill, A. 343; Bo- 

Mich.—Wessels __ v. 

N. J.—Story v. Baird) 14 N. J. L. 
Johns. 746]; Kane v. Sanger, 14 
3 Pa. 381; Erwin v. Leibert, 5 Watts 
statements as that plaintiff has no 
fraud and misrepresentations, with- 
er, 42 Me. 197, 66 AmD 271. 

Hart v. Hardy, 42 Me. 196, 197 
specify the breaches complained of. 
tevant v. Randall, 53 Me. 149; Day 
that points in a brief statement are 
Dougl. 321. 


Bowers, 1 


in special pleas.*® 


Hence the statement or notice 


Miss.—Powers v. Presgroves, 38 
Miss. 227. 
N. H.—Pike v. Taylor, 49 N. H. 


124. 

N. J.—Morris Canal, etc., Co. v. Van 
IWrOrst.2 1 MN ioe 100: Tillou v. Brit- 
ton, y. Ne de La 42:0: 

N. Y.—Shepard v. Merrill, 13 Johns. 


475. 
Oh.—Van Derveer y. Sutphin, 5 
Ons Stizoe. 


Pa.—Thomas v. Mann, 28 Pa. 520; 
Moatz v. Knox, 11 Pa. 268. 
Vt.—Nott v. Stoddard, 


88 AmD 633; Fullerton v. Mack, 2 


Aik. 415; Bowdish v. Peckham, 1 D. 
Chipm. 144. 
ET Sere ae ae v. Rooker, 1 Pinn. 


N. B.—Wilson v. Street, Ze ae B. 629; 
Dowling v. Trites, 7 N. B. 

62. Corthell v. iolineee a1 Me. 24, 
32 A 715, 88 Me. 376, 34 A 173; Day 
v. Frye, 41 Me. 326: Washburn v. 
Mosely, 22 Me. 160; Appleton v. Don- 
aldson, 3 Pa. 381 

63. Mich _—Thompson We Bowers, 
i Douek 321), 

N. J.—Ackerman v. Shelp, 8 N. J. 
aby, tee: 
aes Y.—Shepard v. Merrill, 13 Johns. 

5 

Oh.—McClintock v. Inskip, 13 Oh. 
21; Brazee v. Blake, 5 Oh. 340; Reyn- 
olds v. Rogers, 5 Oh. 169. 

Wis.—Fowler v. | Colton, > 17 inn. 
331; Norton v. Rooker, 1 Pinn. 195. 
nee! B.—Ladds v. Vernon, 14 N. B. 


64 Bishop v. Harl, 17 Wend. (N. 
Y.) 316; Fowler v. Colton, 1. Pinn? 
ee 331. 

U. S.—McRae vy. Lonsby, 130 
Fer Bua 64 CCA 385. 

Conn.—Merrill v. Everett, 38 Conn. 

Tll1.—Sherman v. Dutch, 16 Ill. 283. 
By ve ian v. Rackliff, 50 Me. 
Hvar ATR AR oe v. Davis, 21 Pick. 

Mich.—Watkins v. Ford, 69 Mich. 
357, 37 NW 300. 
yAea Lance v. Bonner, 53 Miss. 

N. H.—Pike v. Taylor, 49 N. H. 124; 
Clough v. Clough, 26 N. H. 24; Fol- 
som v. Brawn, 25 N. H. 114: 
et J.—Tillou v. Britton, 9 N. J. L. 

N. Y.—Van Epps v. Harrison, 1 
Den. 246; Jennings v. Carter, 2 Wend. 
446, 20 AmD 635; Chamberlain v, 
Gorham, 20 Johns. 144 [rev on other 
grounds 20 Johns. 746]; Shepard v. 
Merrill, 13 Johns. 475. 
ty ie oe vy. Inskip, 13 Oh. 


38 Vt. 25, _ 
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may be informal if it contains in substance matter 
It is sufficient if it 
states the ground and substance of the defense,®* 
and fairly apprises plaintiff thereof,*® or, as other- 
wise stated, intelligibly discloses the ground of de- 
fense relied upon;°® and it has been held that no- 
tice is sufficient which merely gives such informa- 
tion that by the exercise of reasonable diligence the 
adverse party may ascertain for himself what de- 
fenses are relied upon,‘’® that no objection to the 
sufficiency of the notice or statement will be consid- 
ered if it is apparent that the adverse party was not 
in fact mislead by it,’1 and, in some cases, that in 
determining the sufficiency of the notice the relation- 
ship of the parties to its subject matter may be con- 
sidered.*? The sufficiency of the notice may be tested 
by a motion to strike,’* or at the trial when defend- 
ant seeks to introduce evidence under it.74 
objection to the sufficiency of the notice interposed 


sufficient to bar the action.®® 


Pa.—Moatz v. Knox, 11 Pa. 268. 
Vt.—Randall v. Preston, 52 Vt. 198; 
Wdwards v. Harrington, 45 Vt. 63; 
Nott v. Stoddard, 38 Vt. 25; Fullerton 
v. Mack, 2 Aik. 415; Herring v. Seld- 
ing, 2 Aik. 12; Barney v. Goff, 1 D. 
Chi 304; Bowdish v. Peckham, 1 
De Chinn: 144 


PW ie. —Manny v. Smith, 10 Wis. 509. 
N. B.—Wilson v. Street, 7 N. B. 629. 


66. Me.—Fenlason v. Rackliff, 50 
Me. 362; Solon Ministerial, etc., 
Fund v. Rowell, 49 Me. 330; Trask v. 


Patterson, 29 Me. 499; 
inson, 29 Me. 323; 
1 Me. 198. 
Mass.—Brickett v. Davis, 21 Pick. 
404; Bangs v. Snow, 1 Mass. 181. 
Mich.— Watkins v. Ford, 69 Mich. 
357, 37 NW 300; Snyder v. ‘Winsor, 44 
Mich. 140, 6 NW 197. 
N. H.—Pallet v. Sargent, 36 N. H. 
496; Folsom vy. Brawn, 25 N. H. 114. 
N. B.—LeGal v. Dufty, SaNi. Boab. 
See Morris Canal, etc., Co. v. Van 
Vorst, 21 N.-J. L. 100 (to the effect 
that it is no objection to the notice 
that the defense is alleged hypothet- 


ically). 

67. Merrill v. Everett, 38 Conn, 40; 
Bangs v. Snow, 1 Mass. 181; Brown 
v. Great Camp K..M. M., 167 Mich. 
123, tee NW 562; LeGal v. Duffy, 8 
N. B. 

[a] Ceninethations of notices held 
sufficient. —(1) Arbitration and 
award. Edwards vy. Harrington, 45 
Vt. 63: (2) Coverture. Story v. 
Baird, 14 N. J. L. 262. (3) Disclaimer 
of title in ejectment. Chaplin v. 
Barker, 53 Me. 275. (4) Disclaimer 
of title in writ of entry. Colburn vy. 
Grover, 44 Me. 47; Williams’ College 
v. Mallett, 16 Me. 84. (5) Duress. 
Chase v. Fish, 16 Me. 132. (6) For- 
mer adjudication. Lawton v. Adams, 
10 N. B. 274. (7) Illegal considera- 
tion, Myers) iv. Carr; ) 12). Mich! 63. 
(8) Justification in trespass quare 
elausum fregit. Arrington v. Larra- 
bee, 10 Cush. (Mass.) 512; Rosenbury 
v. Angell, 6 Mich. 508; Lindsley v. 
Keys, 5 Johns. (N. Y.) 123; Manny v. 
Smith, 10 Wis. 509. (9) Justification 


Taylor v. Rob- 
Daggett v. Adams, 


in trespass for personal injuries. 
Hanchett v. Bassett, 35 Conn. 27. 
(10) Justification in trover. Randall 


WV.) Breston, oz evit., LIS io Ch)aMisnep- 
resentation in application for insur- 
ance. Briesenmeister v. Supreme 
Lodge K. P. W., 81 Mich. 525, 45 NW 
977; Pangborn vy. Continental Ins. ‘Co3; 
62 Mich. 638, 29 NW 475; Metropoli- 
tan Lk. Ins: Co."v.. Ethier, 34 Mich, 
277. (12) Set-off. Williams v. Tay- 
lor” oo 1 Conn.) 592. (13) Tender. 
Clough vy. Clough, 26 N. H. 24. . (14) 
Title in replevin. Martin v. Watson, 
8 Wis. 315. (15) Title in trespass de 
bonis asportatis. Rogan v. Perry, 6 
Wis. 194. 

[b] MTlustrations of notices held 
insufficient.—(1) Iistoppel. Wessels 
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Variance. 


he is entitled.*7 


But an 


v. Beeman, 87 Mich. 481, 49 NW 483; 
Vaughan v. Morrison, 55 N. H. 580. 
(2) Failure of consideration. Lake 
Superior Mineral Land Dev. Co. v. 
Clapp, 50 Ill. A. 301. (3) Justification 
in trespass for assault and battery. 
Cade v. McFarland, 48 Vt. 47; Fuller- 
ton v. Mack, 2 Aik. (Vt.) 415. (4) 
Justification in trespass quare claus- 
um fregit. Corthell v. Holmes, 87 
Me. 24, 32 A 715, 88 Me. 376, 34 A 
173; Waldo v. Waldo, 52 Mich. 94,17 
NW 710. (5) Justification in trespass 
de bonis asportatis. Sherman v. 
Dutch, 16 Til s2s83e- Cook .v.. Miller, t 
Ill. 610; Hart v. Reynolds, 1 Heisk. 
(Tenn.) 214. (6) Misrepresentation in 
application for insurance. Hann v. 
National Union, 97 Mich. 513, 56 NW 
834, 87 AmSR 365. (7) Title in writ 
of entry. Cunningham vv. Webb, 69 
Me. 92; Creighton v. Proctor, 12 Cush. 
(Mass.) 433 (insufficient because in- 
consistent with other defense). 

[ec] In Pennsylvania the plea of 
payment with leave to give special 
matter in evidence often amounts toa 
bill in equity; but if defendant in 
his notice cf special matter presents 
a case in which equity would afford 
no relief, plaintiff may object to the 
evidence, and it should be rejected. 
Robinson vy. Eldridge, 10 Serg. & R. 
140; Bender v. Fromberger, 4 Dall. 
436, 1 L. ed. 898. 

Justification in libel and slander 
see Libel and Slander § 382. 

Notice of set-off see infra § 388. 

68. U. S.—McRae y. Lonsby, 130 
Fed. 17, 64 CCA 385. 

Conn.—Merrill v. Everett, 38 Conn. 
40. 

Ill—Henrichsen v. Mudd, 33 Ill. 
476; Sherman v. Dutch, 16 Ill. 283. 

eget ae v. Maxwell, 12 Mete. 


Miss.—Tittle v. Bonner, 53 Miss. 
8 


N. H.—Pike v. Taylor, 49 N. H. ae 

ant J.—Tillou v. Britton, 9 N. J. 
120 

N. Y.—Fuller v. Rood, 3 Hill 258; 
Edwards v. Clemons, 24 Wend. 480; 
Bissell v. Cornell, 24 Wend. 354; 
Mitchell v. Borden, 8 Wend. 570; 
Chamberlain v. Gorham, 20 Johns. 746 
[rev 20 Johns. 144]; Shepard v. Mer- 
rill, 13 Johns. 475. 

Pa.—Moatz v. Knox, 11 Pa. 268; 
McDowell v. Meredith, 4 Whart. 311. 

N. B.—Lang v. Gilbert, 9 N. B. 359; 
Le Gal v. Duffy, 8 N. B. 57 

[a] Its purpose is to give plain- 
tiff notice of the points to be raised 
or controverted. Granite State Bank 
v. Otis, 538 Me. 133. 

[b] Its true object is to apprise 
the adverse party of what he is 
called upon to answer, in order that 
he may be prepared to contest it, and 
may not be taken by surprise, and 
any pleading which falls short of 
this is bad. Tittle v. Bonner, 53 Miss. 
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after the parties go to trial will not be considered.*® 
The rules which govern variance he- 
tween the allegation and proof*® are not applicable 
to notices of defense, unless the notice fails to con- 
vey to the adverse party the information to which 


An affidavit of defense?’ required by a statute will 
not take the place of a notice,7® but a notice which 
refers to, and attaches a copy of, an affidavit filed in 
a ease, and which affidavit is as specific as a notice 
should be, will be sufficient.®° 

[§ 324] (7) General Issue in Short with Leave To 
Show Special Defense. 
recognized by which defendant is permitted to plead 
the general issue “in short, by consent” with leave to 
give in evidence any matter which would be good if 
specially pleaded,** and this is held sufficient where 
no objection is raised by plaintiff.*? 
plea defendant may avail himself of any special de- 


In Alabama a practice is 


Under such a 


578. 

{c] In Michigan the sole test of 
the insufficiency of a notice is that 
it shall apprise plaintiff of the nature 
of the defense relied on. Town vy. 
Jepson, 133 Mich. 673, 95 NW —-742; 
Putze v. Saginaw Valley Mut. F. Ins. 
Co., 132 Mich. 670, 86 NW 814, 94 
NW 191; Ismond v. Scougale, 120 
Mich. 353, 79 NW 489; Deerfield v. 
Harper, 115 Mich. 678, 74 NW 207; 
Liggett Spring, ete., Co. v. Michigan 
Buggy Co., 106 Mich. 445, 64 NW 
466; Briesenmeister Vv. Supreme 
Lodge K. P. W., 81 Mich. 525, 45 NW 
9773. Farmers’). Mut.” EK. ins: 2Coiw. 
Crampton, 43 Mich. 421, 5 NW 
Cresinger v. Reed, 25 Mich. 450; 
ers v. Carr, 12 Mich. 63; 
v. Wadsworth, 8 Mich. 349; Rosen- 
bury v. Angell, 6 Mich. 508. See Mc- 
Rae v. Lonsby, 130 Fed. 17, 64 CCA 
385 (Michigan statute). : 

69. Williams v. Taylor, 35 Conn. 
592; Clement v. Garland, 53 Me. 427; 


Ministerial, ete., Fund v. Rowell, 49 
Me. 330; Bangs v. Snow, 1 Mass. 181. 
70. Cook v. Miller, 11 Ill. 610; 


Fuller v. Rood, 3. Hill. GN: Y.) 2583 
Bishop v. Earl, 17 ‘Wend. (N. Y.) 316; 
Chamberlain v. Gorham, 20 Johns. (N. 
Y.) 144; Rentzheimer v. Bush, 2 Pa. 
88; Beyer v. Fenstermacher, 2 Whart. 
(Pa.) 95; “McClurg v. Willard; <6 
Watts. €Pa.) 275. 

71. Merrill v. Everett, 38 Conn. 40; 
Davis v. Maxwell, 12 Mete. (Mass.) 


ane: Brooks v. Bemiss, 8 Johns. (N. 
ae ee 455; Lang v. Gilbert, 9° N. B. 
72. 


Merrill v. Everett, 38 Conn. 40; 
Cook v. Miller, 11 Ill. 610. 

73. Folsom y. Brawn, 25 N. H. 114; 
Nashville, etc., R. Co. v. Conk, al 
Heisk. (Tenn.) 575; Hart v. Reynolds, 


1 Heisk. (Tenn.) 208. See cases in- 
frags..99 
74. Bailey v. Valley Nat. Bank, 127 


Ill. 332, 19 NE 695; 


Burgwin v. Bab- 
cock, 11 In. 28; 


Folsom v. Brawn, 25 


N. H. 114; Robinson Vv. Eldridge, 10 
Sere. & R. (Pa.) 140. 
75. Nashville, etc., R. Co. v. Conk, 


11 Heisk. (Tenn.) 575. 

76. See infra § 1187 et seq. 

77. Merrill v. Everett, 38 Conn. 40; 
Manion v. Creigh, 37 Conn. 462; Kane 
v. Sanger, 14 Johns. CNY Ys) 89. Con- 
tra Lawrence v. Knies, 10 Johns. (N. 
Y.) 140; Thomas v. Mann, 28 Pa. 520. 

78. Affidavits of defense see infra 


§ 362. 
Sullivan v. Johns, 5 Whart. 
(Pa.) 366; Simons v. West, 2 Miles 
(Pad 196. 
80. Arnold v. Blabon, 147 Pa. 372, 
Pees 575; Rodgers v. Kichline, 28 Pa. 
81. Harrison v. Harrison, 39 Ala. 
aoe 493; Jackson v. Jackson, 7 Ala. 


hoes Harrison v. Harrison, 39 Ala. 


SSS SS SS ee aa ae Sa a a 
For later cases, developments and thanges in the law see cumulative Annotations, same title, page and note number. 


§§ 324-326] 


fense to the cause of action to the same extent as if 
specially pleaded.*? Special defenses are not, how- 
ever, admissible under a mere plea of the general 
issue in short by consent,** but if the plea further 
states, in effect, that any matter in defense may be 
proved, the door is open to any special defense.®® 

[§ 325] (8) General Issue ‘by Statute.” In some 
jurisdictions, if defendant wishes to interpose under 
the general issue a defense made available thereun- 
der by the terms or provisions of a statute, he is 
required by court rules to indicate his purpose of 
availing himself of the statutory defense by writing 
“by statute” in the margin or otherwise in his plea,*® 
and the particular statute should be designated.’? 
Where the right to interpose a defense under the gen- 
eral issue is given by one statute, and the matter of 
the defense is made available by another, the plea 
should specify both statutes.88 Additional statutes 
may be inserted by amendment.§® If defendant re- 
lies on a statute not designated, and no objection is 
taken during the trial, the objection is waived.?°® 
Where defendant is entitled to plead not guilty “by 
statute,” he may avail himself of every defense that 
he could have specially pleaded, whether founded en- 
tirely upon the statute, or partly on the statute and 
partly not, or of a defense wholly independent of 
the statute.°? On the other hand, where the statute 
attempted to be relied on has no application, the plea 
of not guilty “by statute” is improper ;°? the plea is 


[a] Effect of  consent.—Where 
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statute may be interposed under this 
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not demurrable, but the reference to the statute may 
be stricken.°? It has been held that, if defendant 
desires to use a statutory defense to the action under 
the general issue, no special pleas can be added, but 
defendant must rely upon the general issue “by stat- 
ute” alone;®* and where defendant files with the 
general issue “by statute” special pleas setting up a 
defense which he is at liberty to prove under the 
general issue, he may be required to elect the form of 
defense by which he will abide.®® An equitable de- 
fense is not admissible under this plea.°® 

[§ 326] d. Special Traverse. The special trav- 
erse, or traverse with an inducement of new matter, 
is in substance an argumentative denial of the facts 
traversed, but in form a direct denial.°* Where de- 
fendant cannot safely deny directly, by reason of 
certain facts not appearing in the declaration and 
not admissible under a direct denial, which it is im- 
portant should be presented in defense, but which do 
not constitute a defense by way of confession and 
avoidance, but rather are merely inconsistent with 
the facts alleged in the declaration, he may make use 
of this form of traverse. The new facts are set up in 
his plea, argumentatively denying plaintiff’s allega- 
tions, and they are followed by the words absque hoe 
(without this) and a direct denial of the facts already 
argumentatively denied.°& The absque hoe is thus a 
connecting link and sign of equality between the 
argumentative denial which precedes it and the direct 


93. Cairns v. Ottawa Water 


pleas taken “in short by consent’’—do 
not state, or profess to state, the facts 
relied on .as constituting the defense, 
but are in fact mere skeletons, or out- 
lines, referring to exhibits attached 
to and forming parts of them, from 
which the facts relied on in bar of 
the action are to be deduced, plain- 
tiff consenting to this mode of plead- 
ing must be deemed to consent that 
the pleas shall be interpreted as if 
the outlines were filled and as if they 
were drawn in extenso, averring the 
particular facts, so far as these facts 
may be deduced from the exhibits, 
essential to constitute the defense 
they indicate; otherwise the consent 
would be unmeaning. Steele v. Walk- 
er, 115 Ala. 485, 488, 21 S 942, 67 
AmSR 62. 

[b] Showing of consent.—It is not 
necessary that the record shall show 
consent further than the statement in 
the plea. Green v. Marlin, (Ala.) 121 
S 19; Security Finance Co. v. Kelly’s 
Tire Shop, 216 Ala. 642, 114 S 298. 

[ec] A rule of court requiring that 
if any plaintiff is unwilling that the 
pleadings be “general issue in short 
by consent” he must give defendant 


notice at least two days before trial- 


day is an unreasonable restriction up- 
on plaintiff’s rights as to pleadings by 
defendant. Brown vy. McKnight, 216 
Ala. 660, 114 S 40. 

83. Security Finance Co. v. Kelly’s 
Tire Shop, 216 Ala. 642, 114 S 298; 
Burgin v. Stewart, 216 Ala. 663, 114 
S 182; Moore v. Williamson, 210 Ala. 
427, 98 S 201; Allen’v. Standard Ins. 
Co., 198 Ala. 522, .73 S 897; Converse 
Bridge Co, v. Collins, 119 Ala. 534, 24 
Sica Ode 

[a] Defenses held available.—(1) 
Alteration of instrument: Moore v. 
Williamson, 210 Ala. 427, 98 S 201. 
(2) Breach of warranty. Security 
Finance Co. v. Kelly’s Tire Shop, 216 
Ala. 642, 114 S 298. (3) Failure of 
consideration. Security Finance Co. 
v. Kelly’s Tire Shop, supra. (4) 
Fraud in application for insurance. 
Allen v. Standard Ins. Co., 198 Ala. 
522, 73 S 897. (5) Rescission of con- 
tract. Security Finance Co. v. Kelly’s 
Tire Shop, supra. (6) Res judicata. 
Austin v. Hunter, 193 Ala. 163, 69 S 
1 


form of pleading. Burgin v. Stewart, 
216 Ala. 663, 114 S 182. 

[ec] Set-off.—Such a plea, if un- 
objected to and issue joined there- 
on, authorizes proof of a set-off. Con- 
verse Bridge Co. vy. Collins, 119 Ala. 
534, 24 S 561. 

84. Green v. Marlin, (Ala.) 121 S 
yee Hirschfelder v. Mitchell, 54 Ala. 


85. Green v. Marlin, (Ala.) 121 S 
19; Security Finance Co. v. Kelly’s 
Tire Shop, 216 Ala. 642,,114 S/298. 

86. See court rules. 

{a] Marginal reference “according 
to the statute” instead of “by stat- 
ute’ has been held sufficient. Rob- 
ertson y. Cooley, 7 U. C. Q. B. (Ont.) 
3 - 


05. 

{b] Defendant sued in trespass 
for a false arrest, and intending to 
urge in his defense that he arrested 
as a constable, and that the action 
against him was brought in a wrong 
county, will not be entitled to do so, 
if he has omitted to insert in the 
margin of his plea “by statute,’ un- 
less the court can say, upon the facts 
proved at the close of plaintiff's case, 
that defendant was acting as a con- 


stable. Brown v. Shea, 5 U. C. Q. B 
(Ont.) 141. 
[ec] Defense of contributory neg- 


ligence cannot be set up under a plea 
of “not guilty by statute,’ unless au- 
thorized by statute. Doan v. Michi- 
gan Cent. R. Co., 18 Ont. 482 [app 
allowed 17 Ont. A. 481]. 

87. Coy v. Forester, 8 M. & W. 312, 
151 Reprint 1058: Bond v. Conmee, 
16 Ont. A. 398; Van Natter v. Buf- 
fay etcn Ra©onea (hu. Cv@) Bo (Ont) 


88. Van Natter v. Buffalo, etc. R. 
Co., supra. 

89. Edwards v. Hedges, 15 C. B. 
477, 80 ECL 477, 189 Reprint 510. 

90. Burridge v. Nicholetts, 6 H. & 
N. 383, 158 Reprint 158. 

91. Maund v. Monmouthshire Ca- 
nal Co., C. & M. 606, 41 HCL 330, 174 
Reprint 655; Smith v. Canadian Pac. 
Re. Co., “Ta Derr b5)56,)421) CanLtOce 
Notes 193. See Mason v. Newland, 9 
C.. & P. 575, 38 ECL 337, 1738 Reprint 
962. 

92. 
Cons. C2 QB. (Ont)nl3s; Plested 


March y. Port Dover, etc., Road 


13, 
[b] Defenses made available by |v. McLeod, (Sask.) 12 WestLR 700. 


Comrs; 25 Us. Cy Co PS (Ont) P5516 

94 Ross v. Clifton, 11 A. & E. 
631, 39 ECL 340, 113 Reprint 554; 
Legge v. Boyd, 1 M. & G. 898, 39 ECL 
1086, 133 Reprint 596; O’Donohue v. 
Maguire, 1 Ont, Pr. 131. 

Pleading different defenses general- 
ly see supra § 248. 

9 Dale v. Coon, 2 Ont. Pr. 160; 


OO none NV... Maguire? 1° Ont: Gere 
96. Brown v. Blackwell, 35 U. C. 


Q. B. (Ont.) 239. See Peterborough 
y¥., Midland (Ru) (Co.,£12) Ont. Prosar 
(‘not guilty by. statute’ cannot be 
pleaded to an action for specific per- 
formance of a contract). 
97. Chitty Pl. (16th Am. ed) p 631; 
Stephen Pl. (8th Am. ed) pp 165, 189. 
Argumentative pleading generally 
see supra § 89. . 
98. U. S.—Hubbard v. Mutual Re- 
serve Fund L. Assoc., 80 Fed. 681 
[aff 100 Fed. 719, 40 CCA 665]. 
a Sok dear v. Woodruff, 8 Ark. 
Conn.—Fox v. Nathans, 32 Conn. 


348. 

Del.—Beatty v. Parsons, 25 Del. 134, 
78 A 302; Thomas vy. Black, 13 Del. 
507, 18 A 771. 

D. C.—Pike v. Hunter, 15 D. C. 531. 

Ill.—Peo. v. Central Union Tel. Co., 
192 Ill. 307, 61 NE 428, 85 AmSR 338. 

Ind.—State v. Chrisman, 2 Ind. 126. 

N. J.—Allen v. Stevens, 29 N. J. L. 
509; Stevens v. Allen, 29 N. J. L. 68; 
Chambers v. Hunt, 18 N. J. L. 339. 

[a] Object of a special traverse 
ris to accompany the direct denial of 
plaintiff's averment with an explana- 
tion of the ground on which that de- 
eas based. Pike v. Hunter, 15 D. 


GC. ‘ 

[b] Special traverse, as originally 
devised and used, was simply a mode 
by which the pleader, in the induce- 
ment, spread his own right or title 
upon the record, adding to this im- 
plied denial of the opposing claim a 
direct denial under the absque hoc. 
Fox v. Nathans, 32 Conn. 348. 

[ec] Plea in replevin, which de- 
fends the wrong and says that plain- 
tiff ought not to maintain his action, 
because the chattels were in a stran- 
ger and not in plaintiff, is a special 
traverse, the averment that the prop- 
lerty was in a stranger being the in- 


254 [49 C.J.] 


denial which follows it.°® 
fession and avoidance.! 


cation.” 


inducement.* 


good right or title.1° 


ducement, and only argumentatively 
denying the allegation in the decla- 
ration that the property was in plain- 
tiff, and the part of the plea averring 
that the property was net in plain- 
tiff being the absque hoc. Beatty v. 
Parsons, 25 Del. 134, 78 A 302. 

{d] Justification cannot be the in- 
ducement of a special traverse. 
Brooks v. State, 26 Del. 1, 79 A 790, 
51 LRANS 1126, AnnCas1915A 1133. 

99. See cases supra note 98. 

[a] It is not necessary that the 
words “without this’ (absque hoc) 
should be employed, and it is the same 
if the words ‘and not” are used. 
Batty vy. Parsons, 25 Del. 134, 78 A 
302. 

1. Rogers v. Barth, 117 Ill. A. 323. 

Confession and avoidance see infra 


§ 355. 

2. Beatty v. Parsons, 25 Del. 134, 
78 A 302; Peo. v. Central Union Tel. 
Co., 192 Ill. 307, 61 NE 428, 85 AmSR 
338; Peo. v. Pullman’s Palace Car 
Co., 175 Ill. 125, 51 NE 664, 64 LRA 
366. 

3. Peo. v. Central-Union Tel. Co., 
192 Ill. 307, 61 NE 428, 85 AmSR 338; 
Peo. v.. Pullman’s Palace Car Co., 175 

125, 51 NE 664, 64 LRA 366. 
4. Thomas y. Black, 13 Del. 507. 
18 A 771; Peo. v. Central Union Tel. 
Oe 192 Il. 307, 61 NE 428, 85 AmSR 


5. Hubbard y. Mutual Reserve 
Fund L. Assoc., 80 Fed. 681 [aff 100 
Fed. 719, 40 CCA 665]; Brooks v. 
State, 26 Del. 1, 79 A 790, 51 LRANS 
1126, AnnCas1915A 1133; Rogers v. 
Barth, 117 Ill. A. 323; Allen v. Stev- 
ens, 29° Nid) 1.509. 

6 Finley v. Woodruff, 8 Ark. 32 

7. Chambers v. Hunt, 18 N. J. L. 


Egberts v. Dibble, 8 F. Cas. No. 
. 3 Mclean 86: 

{a] Matter of inducement should 
consist of facts which authorize an 
inference against the right asserted 
by plaintiff. Egberts v. Dibble, 8 F. 
Cas. No. 4,307, 3 McLean 86. 

9. Egberts v. Dibble, supra; Peo. 
v. Pullman’s Palace Car Co., 175 Ill. 
125, 51 NE 664, 64 LRA 366; Rogers 
Ve baren, Lie) weAM Oca, CAO. Vv. 
Chrisman, 2 Ind. 126; Allen v. Stev- 


ens, Nieetdan Lar DOD: 
10. Fox v. Nathans, 32 Conn. 348. 
11. Beck v. Bethlehem Loading | 


Co., 30 Del. 470, 108 A 141. 
Pleas amounting to general issue’ 
see supra § 327. 


12. a girase with general issue see 
supra § 2 
13... 0. 3 '—Dibble v. Duncan take. 


Cas. No. 3,880, 2 McLean 553; Hal- 
sted v. Lyon, 11 F. Cas. No. 5,968, 2 
McLean 226; Parker v. Lewis, 18 F. 
Cas. No. 10,741a, Hempst. 72; Van 
Avery v. Pheenix Ins. Co., 28 F. Cas. 
No. 16,829, 5 Biss. 193. 
Ala.—Nunnally Co. v. Bromberg, 
217 Ala. 180, 115 S 230; People’s Sav. 
Bank v. Jordan, 200 Ala. 500, 76 S 442; 
“Clearman v. Cobbs, 197 Ala. 546, 73 


S 83; Reeves v. Anniston Knitting 
Mills, 166 Ala. 645, 52 S 142; Quarles 
vy. Kendrick Mercantile Co., 16 Ala. 


It should not be a con- 
The essential parts of this 
plea are the inducement, the denial, and the verifi- [ 
The issuable part of the plea is the de- 
nial,* and no issue of fact can be formed upon the 
The inducement of the special traverse 
should always be an indirect and not a direct denial,° 
but a defect in this respect is one of form only.® 
inducement discloses the particular grounds or facts 
on which the traverse is founded, and by which it is 
to be maintained on proof.” It must consist of facts,*® 
which in substance are a sufficient answer to the last 
pleading,® and it must on its face give the pleader a 
It has been said that the mod- 
ern practice is to discourage the use of special tray- 
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The 


A. 486, 79 S 160 [certiorari den 202 
Ala. 56, 79 S 394]; Louisiana Lum- 
ber Co. v. J. W. Farrior Lumber Co., 
9 Ala. A. 383, 63 S 788: Dunham vy. 
Ridgel, 2 Stew. & P. 402. 

Conn.—Allen v. New Haven, 
Co., 49 Conn. 243. 

Del.—Tilden v. Stevenson & Co., 
Ine} W82RACTS 9: 

Fla.—Hubbard vy. Anderson, 50 Fla. 


etc., 


219,39 9 LOT. 

. 404; 
Johnson v. Ewing Female Univ., 35 
Ill. 518; Knoebel-v. Kircher, 33 I11. 
308; Abrams v. Pomeroy, 13 Ill. 133; 
Cooksv.uScott, 6. Mls, 33334 nochis: ve 
Trevett, 229 Ill. A. 235; Travelers’ 


Preferred Acc. Assoc. v. Moore, 58 
Tll. A. 634, 
Ind.—Payton v. Secur, 4 Ind. 645; 
Page v. Prentice, 7 Blackf. 322. 
Mad.—Spencer v. Patten, 84 Md. 414 
35 A 1097;. Keedy v. Long, 71 Md. 
885, 18 A 704, 5 LRA 759. 
Mass. _—Thayer v. Brewer, 15 Pick. 


Miss.—Green v. McCarroll, 24 Miss. 
427; Moore-v. Mickell, Walk. 231. 

N. J.—Hagan v. Jersey, ete, R. Co., 
43 A 671 (recognizing rule). 

N. Y.—Richards v. Cuvler, 2 N. Y. 
Super. 222; Collet v. Flinn, 5 Cow. 
soe Kennedy v. Strong, 10 Johns. 

HewOn, 


Clark, 
495; State v. Daily, 14 Oh. 91; Haines 
v. Lytle, 1 Oh. Dec. (Reprint) 198, 4 
WestLJ 1. 

Pa.—Strawn v. Park, 1 Phila. 178. 


Vt.—Dunlevy v. Fenton, 80 Vt. 505, 


68 A 651, 130 AmSR 1009; Kimball 
Vir BOStoney CtcyseR mi COMme SoweN tb. 955 
Blood v. Adams, 33Vit 523) Matchicv. 
Hyde, 14 Vt. 25, 39 AmD 203: Potter 
v. Stanley, 1 D. Chipm. 243. 

Va.—Cox v. Hagan, 125 Va. 656, 


100 SE 666; Baltimore, etc., R. Co. v. 
Polly, 14 Gratt. (55 Va.) 447;. Mag- 
SERN Hansbarger, 8 Leigh (35 Va.) 
O04. 

W. Va.—Richards v. Riverside Iron 
Works, 56 W. Va. 510, 49 SE 437. 

Hng.—Hayselden v. Staff, 5 A. & EK. 
153). Sl WCiwaE S62 Reprint 1124; 
Morgan v. Pebrer, 3 Bing. N. Cas. 
457, 32 ECL 215, 132 Reprint 486; 
Solly v. Neish, 2 C. M. & R. 355, 150 
Reprint 153; Maude v. Nesham, 3 M. 
& W. 502, 150 Reprint 12438. 
aie B.—Bennett v. Cody, 35 N. B. 


Ont.—Truax v. Christy, Draper are 
Switzer v. Ballinger, 1 U. C. C 


338; Hunter v. Borst, 13 U. G. Q. B 
210: Nellis v. Wilkes, Lows OAs: 
46; Green v. Hamilton, 6 U. C. Q. B. 


ON Se7.9; 

Newfoundl.—Ellis v. Kanna, 6 
Newfoundl.' 197 (recognizing rule). 

“TIt is] a plea alleging new mat- 
ter which is in effect a denial of the 
truth of the declaration.” Allen vy. 
Ne Haven, etc., Co., 49 Conn. 248, 

[a] Special plea amounts to the 
general issue when it shows a state 
of facts from which it, clearly ap- 
pears that plaintiff at no time had 
any cause of action. Richards v. 


erse where the new matter alleged may be shown 
under the general issue.*+ 

§ 327] e. Pleas Amounting to General Issue.1? 
A plea amounting to the general issue is a plea which 
‘is in effect a denial of matter which plaintiff alleges, 
and must prove to sustain his action.*® 
kind, being in effect argumentative denials'* ordi- 
narily are deemed bad, 15 although there are cases 
holding that such pleas may be upheld as presenting 
the general issue.'® 
ing facts admissible in evidence under the general 
issue does not neessarily amount to’ the general is- 
sue;!7 a distinction being drawn between a plea 
which amounts to the general issue and a plea which 
discloses matter that may be given in evidence under 


Pleas of this 


However, a special plea alleg- 


Cuyler, 2 N. Y. Super. 201. 

{[b] Plea which gives color, ex- 
press or implied, to plaintiff's claim 
can never be said to amount to the 
general issue. Keedy v. Long, 71 Md. 
385, 18 A 704, 5 LRA ‘759. 

{c] Tlustrations.—(1) In an ac- 
tion for injuries to a fourteen-year- 
old boy, alleged to have been inex- 
perienced and immature, special pleas 
that plaintiff had sufficient mental 
capacity to appreciate the danger 
were bad. Huntsville Knitting Co. v. 
Butner, 198 Ala, 528,°73 S 90%. “@) 
In an action for slander of title, de- 
murrers to special pleas, setting up 
defense of existence of valid and en- 
forceable contract for sale of land in 
question before alleged slander, were 
properly sustained, where such de- 
fense was available under the gen- 
eral issue and such issue was in fact 
tried and determined. Dent v. Balch, 
213 Ala. 311, 104 S 651. (3) Want of 
consideration, alleged in a_ special 
plea, amounts to the general issue. 
Hatch 'v. Hyde, 14 Vt. 25, 39 AmD 


203. 

Hayselden v. Staff, 5 A. & EB. 
1539819 BCH562, 11 Reprint 1124; 
and cases infra note 15. 

Argumentative pleading generally 
see supra §§ 89, 221. 

15. Fla.—Atlantic Coast Line R. 
Co. v. Crosby, 53 Pla: 400)°438 S Si8e 
Peacock vy. Feaster, 51 Fla. 269, 40 S 
74; Hubbard v. Anderson, 50 Fla. 219, 
Sosouel Ont 

Ill.—Strader v. Snyder, 67 Ill. 404; 
Knoebel v. Kircher, 33 Ill. 308. 

M4.—Eastern Ady. Co. v. McGaw, 
89 Md. 72, 42 A 923. 


Mass.—Gardner vy. Webber, 17 Pick. 


407; Thayer v. Brewer, 15 Pick. 217. 
pg Misa More v. Mickell, 1 Miss. 
oa Y.—Kennedy v. Strong, 10 Johns. 

Oh.—Cincinnati, etc, R. Co. v. 
Ward, 5 Oh. Dec. (Reprint) 391, 5 


AmbLRee 372. 
Vt.—Blood v. Adams, 33 Vt. 52. 
Hng.—Hayselden vy. Staff, 
BE. 153, 31 ECL 562, 111 Reprint 1124. 


Aes B.—Bennett v.. Cody, 35 N. B. 
[al For the reasons (1) it has 
been .said, that they are frivolous 


(Moore v. Mickell, 1 Miss.- 231) (2) 
and tend to confusion and uncertainty 
(Cincinnati, etc., R. Co. v, ‘Ward, 5 
Oh. Dec. (Reprint) 391, 5 AmULRec 
372) (3) and to unnecessary expense 
and useless and troublesome prolixity 
(Kennedy v. Strong, 10 Johns. (N. Y.) 
289; Bennett v. Cody, 35 N. B. 277). 
Frivolous plea see supra § 225. 

16... Louisville, ete, “Ri Connon. 
Trammell, 93 Ala. 350, 9 S 870; 
shore Dev. Co. v. Bonfoey, 
455, 78 S 507, LRA1918D 889; Key 
West v. Baldwin, 69 Fla. 136, 67 S 
808. See Rudd v. Darling, 64 Vt. 456, 
25 A 479 (plea which argumentative- 
ly, if not directly, pleads the gen- 
eral issue is good under a general de- 
murrer). 

17. See cases infra notes 18, 19. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 


[$§ 326-327 . 
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§§ 327-328] 


the general issue ;!* and hence the mere fact that it is 
admissible under the general issue does not make the 
special plea bad, unless it amounts to the general is- 
A plea is never objectionable on the ground 
of amounting to the general issue if it pleads some 
matter in law,?° and not merely matters of fact 
amounting to a denial of such allegations in the dec- 
laration as plaintiff would on the general issue be ~ 
bound to prove in support of his case,” and this rule 
may apply to pleas of coverture,?? of discharge?? by 
accord and satisfaction,?* or by payment,?°> or by 
release,?° of fraud,?* of gaming,?® of infancy,?® and 


sue.!? 


of usury.®° 


[§ 328] 3. Denials under the Codes—a. In Gen- 


18. Maryland Trust Co. v. Poffen- 
berger, (Md.) 144 A 249; Kerr v. 
Co-Operative Impr. Co., 129 Md. 469, 
99 A 708; Keedy v. Long, 71 Md. 385, 
18 A 704, 5 LRA 759; Hayselden v. 
Staff, 5 A. & BE. 153, 31 ECL 562, 111 
Reprint 1124. See also cases infra 
note 19. 

19. U. S.—Dibble v. Duncan, 7 F. 
Cas. No. 3,880, 2 McLean 558, 
gon Page v. Prentice, 7 Blackf. 

Md.—Kerr v. Co-Operative Impr. 
Co., 129 Md. 469, 99 A 708; Hunner 
v. Stevenson, 122 Md. 40, 89 A 418. 
see _—Thayer v. Brewer, 15 Pick. 

N. J.—Dewees v. Manhattan Ins: 
Co., 34 N. J. L. 244; Hagan v. Jersey 
City, ete; “RP"Cos, *CSup:)- *48"A 671; 

Oh.—Saunders v. Stotts, 6 Oh. 380, 
27 AmD 263; Haines v. Lytle, 1 Oh. 
Dec. (Reprint) 198, 1 WestLBul 1. 

Vt.—Kimball v. Boston, etc., R. Co., 
Doma Ope 

Wa Chesapeake, ete;, JR. “CoN: 
Rison, 99 Va. 18, 37 SE 320; Balti- 
more, etc., R. Co. v. Polly, 14 Gratt. 
(55 Va.) 447; eae v. Hansbarger, 
8 Leigh’ (35 Va.) 532 

Eng.—Hayselden v. Staff, 5 A. & BE. 
ins, ate Ue ts =bioa,. tell. Reprint 1124; 
Carr v. Hinchliff, 4 B. & C. 547, 16 
ECL 697, 107 Reprint 1164. 

Newfoundl.—Eliis v. Kanna, 6 New- 
foundl. 197. 

[a] In assumpsit, on a _ special 
agreement where the right of action 
depends upon a condition precedent, 
if performance is alleged in the dec- 
laration, defendant may, instead of 
pleading the general issue, deny the 
alleged performance of the condition, 
and put himself upon the country. 
Where the condition and its perform- 
ance are not specially alleged in the 
declaration, he may, by plea, -avail 
himself of a special issue on the per- 
formance, by putting the condition on 
the record and averring its nonper- 
formance. Dewees v. Manhattan Ins. 
Co:, “3840 N: J. L244. 

20. Md.—British, etc., Mar. Ins. 
Co., Ltd. v. Cummings, 113 Md. 350, 
VOVA 571: 

N. J.—Tillou v. Britton, 9 N. J. 

380, 


L. 120 

Oh.—Saunders v. Stotts, 6 Oh. 

27 AmD 263; Haines v. Lytle, 1 Oh. 
Dec. (Reprint) 198, 4 WestLJ 1. 

Va.—Baltimore, etc., R. Co.'v. Polly, 
14 Gratt. (55 Va.) 447. 

Eng.—Warner v. Wainsford, Hob. 
127, 80 Reprint 276. 

21. Md.—Seff v. Brotman, 108 Md. 
278, 70 A 106 [quot Kerr vy. Co-Opera- 
ehh Impr. Co., 129 Md. 469, 99 A 
70 


]. 
ft ae Vio Britton, 9° Ne Je 


L. 

Oh.—Saunders v. Stotts, 6:Oh. 380, 
27 AmD 263; Haines v. Lytle, Oh. 
Dec. (Reprint) 198, 4 WestLJ 1. 

Va.—Baltimore, etc., R. Co. v. Polly, 
14 Gratt. (55 Va.) 447. 

Eng.—Warner v. Wainsford, Hob. 
127, 80 Reprint 276. 

[a] The distinction laid down is 
(1) that mere matters of fact, which 
may be given in evidence under the 
general issue, should not be pleaded 
Specially, but matters of law, al- 
though they may be given in evidence 
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eral. 


under the general issue, may also be 
pleaded specially. Haines v. Lytle, 

Oh. Dec. (Reprint) 198, 4 WestLR 1. 
(2) They give color of action to plain- 
tiff, as every good special plea must, 
although they show that in law he 
never had a good cause of action. In 
this respect only they differ from 
matters in confession and avoidance, 
which admit that plaintiff once had 
a good cause of action, but show that 
it has since been discharged. All 
matters of defense which give color 
of action to plaintiff may be pleaded 
specially, and all matters of defense 
which do not give such color of ac- 
tion amount to the general issue, and 
must be given in evidence under it. 


Baltimore, etce., A ¥Cote Varn Polly, 114 
Gratt. (55 Va.) 447. 
{b] Plene administravit may be 


specially pleaded. Warner v. Wains- 
ford, Hob. 127, 80 Reprint 276. 

Right to join special plea of mat- 
ter provable under general issue with 
plea of general issue see supra § 259. 

22. Baltimore, etc., R. Co. v. Polly, 
14 Gratt. (55 Va.) 447. 

23. Saunders v. Stotts, 6 Oh. 380, 
27 AmD 263; Haines v. Lytle, 1 Oh. 
Dec. (Reprint) 198, 4 WestLJ 1. 

[a] In assumpsit, payment, accord 
and satisfaction, a release, and dis- 
charge could be given in evidence un- 
der the general issue. Hither of 
these grounds might also be special- 
ly pleaded. Saunders v. Stotts, 6 Oh. 
380, 27 AmD 263. 

24. Haines v. Lytle, 1 Oh. Dec. 
(Reprint) 198, 4 WestLJ 1. See also 
Accord and Satisfaction § 111 

25. See Payment § 135. 

26. Dibble -v. Duncan, 7 F. Cas. 
No. 3,880, 2, McLean 553; Barr’ v:. 
Perry, 3 Gill (Md.) 313; Saunders v. 
Stotts, 6 Oh. 380, 27 AmD 263; Haines 
v. Lytle, 1 Oh. Dec. (Reprint) 198, 
4 WestLJ 1; Sublett v. McLin, 10 
Humphr. (Tenn.) 181. See also Re- 
lease [34 Cyc 1095] 

27. See cases infra this note. 

[a] Fraud, being a mixed question 
of law and fact, may be given in 
evidence under the general issue or 
may be pleaded specially. British, 
etc., Mar. Ins. Co., Ltd. v. Cummings, 
113 Md. 350, 76 A 571; Tillou v: Brit- 
ton, 9 N. J. L. 120; Saunders v. Stotts, 
6 Oh. 380,27 AmD 263. 

28. Baltimore, etc., R. Co. v. Polly, 
14 Gratt. (55 Va. ) 447. See also Gam- 
ing § 349. 

29. Baltimore, etc., R. Co. v. Polly, 
supra. See also Infants § 340. 

380. Haines v. Lytle, 1 Oh. Dec. 
(Reprint) 198, 4 WestLJ 1; Balti- 
more, etc., R. Co. v. Polly, 14 Gratt. 
(55 Va.) 447. See also Usury [39 
Cye 1039]. 

31. See statutory provisions. 

[a] In Texas Rev. St. (1911) art 
1902 in effect abolished general de- 
nials. Spencer v. Levy, (Civ. A.) 173 
SW 550 

[b] In Quebec, under Code Proc. 
§ 202, which provides that a general 
denial excludes all other defenses, re- 
sponses, or answers of fact (1) a 
specific denial of all the allegations 
of the declaration is a general de- 
nial which excludes all other defenses. 
St. Georges v. Wexler, 29 Que. Pr. 154; 
Jaboli' v.. Lawande, 9 Que. Pr. 292. 


nials are either general or specific.*? 
usual code provision®® is that the answer must con- 
tain a general®* or specific?® denial of each material 
allegation of the complaint controyerted by defend- 
ant, or of any knowledge or information thereof suf- 
ficient to form a belief,?® some codes do not provide 
for a general denial in terms*’ and others expressly 
require the denials to be specific.*& 

Denial as “defense.” 
way of denial, not setting up new matter, has been 
said to be a defense,*® strictly speaking a denial -is 
not a “defense” under the codes.*° 
allegation that plaintiff is compelled to make and 
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Under the codes and some practice acts*+ de- 


While the 


While an answer merely by 


A denial of an 


(2) But a special denial of each al- 
legation is not a general denial. Den- 
oncourt)<yv. Clair, 28° :Que.- Pry 1264 
Parke v. Montreal Tramways Co., 16 
Que. Pr. 249; Endrukaitis v. Alexan- 
drovitch, 10 Que. Pr. 207. (3) Nor 
does the denial of a single allegation 
in the declaration prevent an addi- 
tional plea of special defenses, pro- 
vided they be regular (Kaufman v. 
Marks, 18 Que. Pr. 401); (4) nor does 
a qualified denial (Dandurand v. Rien- 
deau, 18 Que. Pr. 242). (5) And de- 
fendant may allege facts which sim- 
ply add to the denial of a particular 
allegation. Endrukaitis v. Alexandro- 
vitech, supra. = 

In England see supra § 315 note 
46 [b]. 

Gear Rae Scotia see supra § 315 note 
© 

In Ontario see supra § 315 note 
46 [dl]. 

32. Aleshire v. Pittsburgh, etc., R. 
Co., 25 OhNPNS 76; Palmberg_. v. 
Astoria, 112 Or. 353, 228 P 2075229 
P 380 (both so stating). 

[a]. “Zhere are three forms in 
which a defendant may put in issue 
the allegations of the complaint. The 
first is, when the fact alleged is a 
matter within the personal knowledge 
of the defendant. The second is, 
when the matter alleged is not with- 
in the personal knowledge of the de- 
fendant, but relying upon his infor- 
mation, he either believes or does 
not believe the allegation to be true. 
The third is, when he has no such 
knowledge or information as will en- 
able him to form a belief, whether 
the allegation is true or not. These 
forms of pleading may not be indis- 
criminately adopted.’’ Edwards v. 
Lent, 8 HowPr (N. Y.) 28, 29. 


33. See statutory provisions. 

34. General denial see infra § 329. 
35. Specific denial see infra § 331. 
36. Denial of knowledge or infor- 


mation see infra § 332. 

Necessity of verification of denial 
to put particular facts in issue see 
infra § 827. 

37. See statutory provisions. 

38. See statutory provisions. 

Sufficiency of denial under codes re- 
barr Sie’ specific denials see infra § 


39. Staten Island Midland R. Co. 
v. Hinchliffe, 170 N. Y. 473, 63 NE 
545; Donovan v. Main, 74 App. Div. 
ace ce ae 229. 

pp v. Lopp, 191 App. Div. 

500, en ‘NYS 476; Hells v. Dumary, 
84 App. Div. 105, 82 NYS 5381; Schultz 
v. Greenwood Cemetery, 46 Misc. 299, 
93 NYS 180 [aff 112 App. Div. 922 
mem, 98 NYS 1114 mem (rev on other 
grounds 190 N. Y. 276, 83 NE 41)]; 
Sanford v. Rhoads, 39 Misc. 548, 80 
NYS 404; Zwerling v. Annenberg, 38 
Mise. 169, 77 NYS 275; Pascekwitz 
v.. Richards, °37..Mise.,:250, 75 NYS 
291; Durst v. Brooklyn Heights R. 
Co., 33 Misc. 124, 67 NYS 297; Cruik- 
shank v. Press Pub. Co., 32 Misc. 152, 
65 NYS 678; Kelly v. Sammis, 25 
Misc.. 6, 58 NYS 825; Von Hagen 
v. Waterbury Mfg. Co., 22 Misc. 580, 
49 NYS 465; Green v. Brown, 22 Misc, - 
279, 49 NYS 168; Flack v. O’Brien, 
19 Misc. 399, 48 NYS 854. 

[a] “Denial” and “defense” dis- 
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sustain with proof is a denial, and not a special de- 
fense,*! and is not subject to the rules governing such 
Denials and defenses are distinct and 
separate parts of an answer,*®? and denials cannot 
part of an affirmative de- 
fense,** unless essential to make the defense com- 


defenses. *? 
properly be included as 


plete and available.*® 
Form. 


denial.®! | 


tinguished.—‘‘A denial is not a ‘de- 
fense’ at all, and may not be so de- 
signated. 5 A denial raises an 
issue upon the whole complaint, or 
upon some part of it. When such 
issue has been raised, or if it be not 
raised but the complaint be al- 
lowed to stand as true, new matter 
constituting a defense may be set up. 
If there be no such new matter, then 
there should be nothing except the 


denial.” Flack v. O’Brien, 19 Misc. 
399, 400, 43 NYS 854. 
[b] In accordance with the dis- 


tinction, where an answer denied each 
allegation of the complaint and also 
pleaded new matter as a defense, a 
demurrer to “the defence set up in 
the answer” was construed as aimed 
at the new matter only. Jaeger v. 
New York, 39 Misc. 543, 545, 80 NYS 


356. 

4l. Gurie v. Titeomb, 139 La. 9, 
71 S 200. 

42. Lurie v. Titcomb, supra. 

43. Burkert v. Bennett, 35 Misc. 
318, 71 NYS 144. 

44, Dry Milk Co. v. Dairy Products 


Co. il App: Div. 4296, T56SNI~S" 869): 
White v. Koster, 89 Hun 483, 35 NYS 
369; Leonorovitz v. Ott, 40 Misc. 551, 
82 NYs 880; ‘Carpenter Vv. “Mergert, 
39 Misc. 634, 80 NYS 615; Carter v. 
Highth Ward Bank, 33 Misc. 128, 67 
NYS 300; Cruikshank v. Press Pub. 
€o., 32: Mise. 152, 65 NYS 678; Tracy 
Dev. Co. v. Empire Gas, etc., Co., 190 
NYS 172. See Nineteenth Ward Bank 
v. Manhattan R. Co., 56 App. Div. 618, 
67 NYS 598 (negative averments in a 
statement of new matter which did 
not controvert any allegations of the 
complaint did not infringe this rule). 
Affirmative defenses under codes 
generally see infra §§ 355-361. 
45. Douglass v. Phenix Ins. Co., 
138 N. Y. 209, 33 NE 938, 34 AmSR 
448, 20 LRA 118; Bulova v. HE. L. Bar- 
nett, Inc., 193 App. Div. 161, 183 NYS 
495 [mod 111 Misc. 150, 181 NYS 
247]; Krauss Engineering Co. v. Mc- 
Kinnon, 66 Misc. 181, 121 NYS 396. 
[a] For example, where there is 
an allegation of fact in the complaint, 
which, if admitted, would defeat the 
defense, a specific denial of that fact 
in the separate defense is proper. 
Bulova v. HE. L. Barnett, Inc., 193 App. 
Div. 161, 183 NYS 495 [mod 111 Misc. 
150, 181 NYS 247]. 
46. (Clark vy, ‘Dillon, (97 7Ne) Y..03'70; 
15 AbbNCas 261 [aff 11 Daly 110]. 
47. Clark v. Dillon, supra. 
48. Fergus County v. Federal Re- 
serve Bank, 75 Mont. 582, 244 P 883. 


. 49. Lampert v. Barrett, 7 OntWN 
74 

50. See cases infra note 51. 

51. Ariz—Ollason v. Glasscock, 26 


Ariz. 193, 224 P 284. 

Cal.—Perkins v. Brock, 80 Cal. 320, 
22 P 194; Miller v. Brigham, 50 Cal. 
615; Byxbee v. Dewey, 5 Cal. Unrep. 
Cas. 544, 47 P 52. 

Ida.—Nesbitt v. Demasters, 44 Ida. 
148, 255 P 408. 

Ky. —Kentucky Female Orphan 
School v. Fleming, 10 Bush 234. 

N. Y.—Cilley v. Preferred Acc. Ins. 


While a denial need not be in any particu- 
lar form,*® or be couched in any special phrase- 
ology,*’ it must be in accordance with the require- 
ments of the code,*® or rule of court.*® 
necessary that a denial shall be expressed in negative 
terms,°° for an affirmative averment of the contrary 
of what is alleged in the complaint is equivalent to a 
The usual form of the general denial close- 
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[§ 328 


ly following the statute is commonly as follows: 
“The defendant, for answer to the complaint herein, 
denies each and every allegation thereof.’’>? 
tions of this, equivalent in substance, have been sus- 
Defendant should simply deny, and not 
“say” that he denies,®* although the use of this form 


Varia- 


of expression has been held not. to render the answer 


bad.®> 


Nor is it 
quirements. 


Co., 109 App. Div. 394, 96 NYS 282 
[aff 187 N. Y. 517 mem, 79 NE 1102 
mem]; Soper v. St. Regis Paper Co., 
76 App. Div. 409, 78 NYS 782; Har- 
a v. Striker, 77 Misc. 219, 1385 NYS 

Philippine—Dumlao v. Pobre, 11 
Philippine 400 

Porto Rico.—Fajardo v. American 
R. Co., 27 Porto Rico 559. 

[a] Affirmative allegation that 
facts did not exist is equivalent, to 
a dénial that they did exist. Cilley 
v. Preferred Acc. Ins. Co., 109 App. 
Div. 394, 96 NYS 282 [aff 187 N. Y. 
517 mem, 79 NE 1102 mem]. 

[b] Allegation of payment of a 
note is sufficient, without an express 
denial of nonpayment. Harris. v. 
Striker, 77 Misc. 219, 185 NYS 762. 

[c] In Washington, under Comp. 
St. § 288, providing that in pleading 
performance a party may state gen- 
erally that he has performed all con- 
ditions, where plaintiff alleges per- 
formance of conditions precedent, a 
general denial admits such perform- 
ance. Walesby v. National Polish In- 
dependent Catholic Church, 135 Wash. 
Adler o tee ols 

Statement of matter inconsistent 
with allegations of complaint as de- 
nial see infra § 331. 

52. Lake County v. State, 179 Ind. 
644, 102 NE 97; Jones v. Ludlum, 74 
N._Y. 61; Flack v. O’Brien, 19 Misc. 
399, 43 NYS 854; Humble v. McDon- 
ough, 5 Misc. 508, 25 NYS 965; Kel- 
logge v. Church, 4 ‘HowPr (N. ve) 339) 
3 CodeRep 39; Dose v. Beatie, 62 Or. 
308, 123 P 383, 125 P 277. See Lewis 
v. Coulter, 10 Oh. St. 451 (where a 
denial is "general, it should not be 
simply of “all” but “of each and all” 
or “each and every” of the allega- 
tions referred to). 


53. See cases infra this note. 
[a] Illustrations.—(1) “Alleges 
thativimn i [defendant] denies every 


allegation in said complaint contained 
and therein stated.’ Brand Shoe Co. 
v. Women’s Wear Shop, 95 S. C. 35, 
36, 78 SH 446. (2) Denial of “each 
and every allegation of new matter.” 
Crete v. Hendricks, 2 Nebr. (Unoff.) 
847, 90 NW 215. (3) Denial of ‘‘each 
and every statement and averment, 
and every part of the same, in said 
amended complaint contained, as 
therein stated or otherwise.” Kings- 
ley v. Gilman, 12 Minn. 515. (4) 
Denial of ‘“‘the “complaint in each and 
every allegation thérein contained.” 
Peo. v. Tunnicliffe, 4 Silv. Sup. 55, 
TNYS 91. €5) Defendant denies “each 
and every allegation in the second 
amended petition herein that is prej- 
udicial to the rights of the defend- 
ant.” Prunty v. Consolidated Fuel, 
etc., Co., 82 Kan. 541, 108 P 802. (6) 
That defendant “denies generally each 
and every allegation” of the com- 
plaint..§ Penter v. Staight, 1 Wash. 
365, 369, 25. P. 469. 

54. Cal. —Espinosa v. Gregory, 40 
Cal. 58. 

Kan.—Munn y, Taulman, 1 Kan. 254, 
81 AmD 508. 


complaint is true 
defendants do not admit,’’®” ete., 
sufficient denials as not complying with the code re- 
A eall for proof cannot be regarded as 
a denial under the code.°® 

General requisites. 
nial of the cause of action alleged,°® and must meet 


Answers averring that “no allegation of the 
56 and answers averring that “these 


have been held in- 


A denial must amount to a de- 


ga ie Moen v. Eldred, 22 Minn. 

Nebr.—Reiss v. Argubright, 2 Nebr. 
(Uaen) 756, 92 NW. 988. 

N. Y.—Arthur v. Brooks, 14 Barb. 
533; Humble v. McDonough, 5 Misc. 
508, 25 NYS 965; Chapman v. Chap- 
man, 34 HowPr 281; Blake v. Eldred, 
18 HowPr 240. 

Oh.—Hafner* v. Enterprise Bank, 
3 Oh Cire Ct. Nes. 6265924 (Oh ssGins 
Cta 6525 

Wash.—Denver v. Spokane Falls, 7 
Wash, 226, 34 P 926. 

Wis.—Wadleigh v. Marathon Coun-: 
ty Bank, 58 Wis. 546, 17 NW 314. 

55. See cases supra note 54. 

[a] Such a denial is technically 
not good form, but where parties go 
to trial on the assumption that it is 
a good traverse, it will be so treated 
on appeal, as it could have been cured 
by amendment. Hafner v. Enterprise 
Bank, 3 Oh. Cir. Ct. N.S. 626, 24 Oh: 
Cina Ctai652: 

{b] Where defendant’s answer 
“states that he denies,” it is equiva- 
lent to an_averment that ‘defendant 
denies.””. Kirschbaum y. Eschmann, 
205 N. Y. 127, 98 NE 328. But see 
Feder v. Samson, 22 Misc. 111, 112, 
48 NYS 696 (where “alleges and re- 
spectfully shows” that certain allega- 
tions “fare denied’ was considered no 
denial). 

{[c] The phrase “did not sign,” 
used in a plea to an action on a note, 
was held equivalent to the more com- 
prehensive phrase “did not make,” 
and was sufficient to deny the note 
sued on. Holman y. Carhart, 25 Ga. 


608. 

56. Heyer v. Boay: Oi nN Cenor 
Flack v. Dawson, 69 N. C. 42; Rutter 
v. Tregent, 12 Ch. D. 758. 

57. Bomberger v. Turner, 13 Oh. 
St. 263, 82 AmD 438. See Rutter v. 
Tregent, 12 Ch. D. 758. infra, note 


58. Bentley v. Dorcas, 11 Oh. St. 
398; Eberbach v. Clyde SS. Co., 74 
Pa. "Super. 79. See Rutter v. Tregent, 
12 Ch. D. 758 (holding an answer that 
defendants ‘‘do not admit’ plaintiff’s 
statement ‘and require proof there- 
of” not sufficient). 

59. U. S.—Norfolk, ete., R. Co. v. 
Hazelrigg, 170 Fed. 551, 95 CCA 63% 

Cal.—White v. Jacobs, 267 P 1087; 
Contant v. Wallace, 62 Cal. A, 168, 
217 P 1081. 

Colo.—Boulder y. Plains Loan, etce., 
Co., 75 Colo. 86, 224 P 233) 

Ga. —Pape v. ‘Woolford Realty Co., 
35 Ga. A. 284, 184 SE 174; Jester v. 
Bainbridge State Bank, 4 Ga. A. 469, 
61 SE 926. 

Ida.—Smith v. Marley, 39 Ida. 779, 
230 P 769 

Ind.—Indian Refining Co. v. Taylor, 
195 Ind. 223, 148 NE 682 

Ky.—U. Ss Equitable Te, Assur, v. 
Winn, 137 Ky. 641, 126 SW 153, 28 
LRANS 558; Singletary v. Boerner- 
Morris Candy Co., 129 Ky... 556, 112 
SW 687; Federal Chemical Co. v. 
Green, i110 SW $595) 338.) Koya 67 ie 
Vinegar v. Jackson, 8 Ky. Op. 304; 
Roberts v. McKinney, 5 Ky. Op. 293; 
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'- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the substance and not merely the form of the 
charge.®® A denial which puts in issue the cause of 
action alleged in the complaint is sufficient, and a 
specifie categorical denial of the cause of action may 
be sufficient. 62 A denial must be certain, definite, di- 
rect, and unequivoeal,®* and not hypothetical®+ or 
evasive,°> and it must clearly identify the allega- 
Some cases have held 
that a denial of a paragraph of a complaint was 
equivalent to the denial of its allegations ;°7 but there 


tions sought to be denied.*® 


is authority to the contrary.®® 


Nolis.v.) Soward, «5. Ky. Ops 274; 
Grimes v. Grimes, 4 Kye Op. — 478; 
Watson v. McDonald, 1 Ky. Op. 635. 
La.—Generes v. Bowie Lumber C€o., 
143 La. 811, 79 S 413. 
Minn.—Burt v. McKinstry, 4 Minn. 
204, 77 AmD 507. 
Mo. —Sidway v. Missouri Land, ete., 
Co., 163 Mo. 372, 68 SW 705. 
Mont.—Burke vy. Inter-State Sav., 
ete., Assoc., 25 Mont. 315, 64 P 879, 
87 AmSR 416. 
ebr.—Welch v. Adams, 87 Nebr. 
, 127 NW 1064. 
ev.—Hooper v. Meyer, 1 Nev. 433. 
N. Y.—Singer v. Abrams, 47 Misc. 
360, 94 NYS 7. 


Oh.—Rutter v. Henry, 46 Oh. St. 
272, 20 NE 334. 
Or.—Palmberg vy. Astoria, 112 Or. 


353,.228 P 107, 229 P.380. 

S. C.—Badham v. Brabham, 54 S. C. 
400, 32 SE 444. 

S. D.—Jacobs v. Pyle, 52 S. D. 537, 
219 NW 247. 

Wash.—Lake v. Steinbach, 5 Wash. 
659532 :P167. 

Wis.—Spence v. Spence, 17 Wis. 

[a In action on account, the de- 
nial “that plaintiff at any time sold 
or delivered to defendant any goods 
which remained unpaid for’ is nei- 
ther a denial of sale and delivery 
nor allegation of payment, and raises 
no issue. 7. .W.. -tnman’ Co... ine ry. 
Dix, 162 NYS 925 [aff 177 App. Div. 
941 mem, 163 NYS 1120 mem]. 

[b] Abstract company being sued 
for wrongful delivery of check, de- 
posited to be delivered to the payee 
when title to certain property vested 
in the payee, does not deny plaintiff's 
allegations that title never vested 
in the payee by alleging that it did 
not deliver the check until title was 
“vested of record” in the payee, and 
that the payee had “apparent record 
title.” Hopkins v. Fresno County 
Abstract Co., 36 Cal. A. 699, 173 P 106. 

fc] An answer admitting all the 
allegations of the complaint, save 
those or such as are thereinafter de- 
nied, and then setting up an affirma- 
tive defense, is not a denial of the 
complaint. Badham vy. Brabham, 54 
S. C. 400, 32 SE 444. 

60. De Godey v. Godey, 39 Cal. 
157; Burt v. McKinstry, 4 Minn. 204, 
77 AmD 507; Hutchinson v. Bein, 104 
App. Div. 214, 93) NIYSi121'64..0.5 We 
Inman Co., Inc. v. Dix, 162 NYS 925 
[aff 177 App. Div. 941 mem, 163 NYS 
1120 mem];. Spence v. Spence, 17 Wis. 
448; Robbins v. Lincoln, 12 Wis. 1. 

61. Cal.—Peo. v. Southern PacrCo., 
Mie Calproo6velit HPs 294. 

Colo.—Goodridge v. Union Pac. R. 
@o,) 37-Fed. 182 [aff 149. U. S. 680, 13 


sct ORO wus pels.) Meda 9864 (Colorado 
code). 
Conn.—Seymour v. Norwalk, 92 


Conn. 293, 102 A 577. 
Ga.—De Soto Plantation Co. 
Hammett, 111 Ga. 24, 36 SH 304. 
Ind.—Lake County v. State, 
Ind. 644, 102 NE 97. 
Ky. —Baum v. White, 5 Ky. Op. 193. 
Minn.—Fitzpatrick  v. Simonson 
roe. Mfg. Co., 86 Minn. 140, 90 NW 


N. Y.—yYoungs v. Kent, 46 N. Y. 
$672 [rev 32 N. Y. Super. 348]; Voris 
Ve eel pas 185. App. Div. 7178, is 
NYS 424. 

Okl. Nix v. Gilmer, 5 Okl. 740, 50 


[49°C. J.—17] 
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Argumentativeness and inconsistency. Within the 
general rules relating to argumentative®® and incon- 
sistent averments’® in pleadings, denials may be bad 
as being argumentative! or as containing inconsist- 
ent averments,*? and it is usually held that an answer 
which merely gives a different version of,’ or merely 
sets up matter inconsistent with, the allegations of 
the complaint*‘ is insufficient as a denial. 
jurisdictions such denials are held good as against a 
demurrer ;*° and, while the answer may deny in the 


In some 


exact language of the complaint if it is not thereby 


a tor. 

Or.—Bailey v. Warren, 1 Or. 357. 

Porto Rico.—Suris v. Quifiones, 17 
Porto Rico 614. 

Tex.—Richey v. San Antonio, (Civ. 
A.) 217 SW 214. 


Utah.—Toone J. O. O'Neill 
Constr. Co., 40 Utah 265.020" Pp 10y 
Wash.—Peters Vv. McPherson, 


Wash. 496, 114 P 188. 

[a] If it puts in issue the mate- 
vial allegation of the complaint, it 
is sufficient. Vori v. Schmaling, 185 
App. Div. 773, 173 NYS 424. 

[b]. In action for value of land 
appropriated, an answer that defend- 
ant was not guilty of the wrongs, 
trespasses, and injuries complained 
of is not bad as not denying posses- 
sion of the land. Richey v. San An- 
tonio,- (Tex. Civ, A.) 217-SW 214. 

62. Hussey v. Loeb, 60 Cal. A. 469, 
213 P 271; Scottsville Oil Co. v. Lov- 
ell, 203 Ky. 602, 262 SW 963. 

Negative pregnant see infra § 335. 


63. U. S.—Dempster v. Cochran, 
174 Fed. 587, 98 CCA 433. 
Iowa.—Robinson _ v. Larson, 112 


Iowa 173, 88 NW 900. 
Ky.—Oldham v. Mt. Sterling Impr. 
Sa 103 Ky. 529, 45 SW 779, 20 KyL 


Bennington, 136 Mo. 
522, 38 SW 306. 


N. Y.—Thompson vy. Wittkop, 184 
N. Y..117, 76 NE 1081; West v. Amer- 
ican Bxch. Bank, 44 ‘Barb. 175; New 
York Coach, etc., Lamp Co. v. Brown, 
82 Misc. 92, 143 NYS 100; Pfaudler 
Pr OCess. permeation Co. ¥. Smith, 

3 NYS 6 
i Ohe Pree State egeine Co. v. Red- 
man, 20 OhNPNS 1 

Eng.—Thorp Vv. Hotasworth: Bish, 
D, 637. 

See supra § 86 et seq. 

{a] Inferential denial.—A defense 
that “plaintiff wrongfully and in vio- 
lation of defendant’s rights in the 
premises, took and converted and dis- 
posed of” certain collateral, was held 
a denial of plaintiff’s allegation that 
the sale was a valid one. Heald Inv. 
Co. v. Globe Nat. Bank, 81 Colo. 63, 
64, 255 P 451. 

64.545. Wa Inman” Co;-Inew v., Dix 
162 NYS 925 [aff 177 App. Div. 941 
a 163 NYS 1120 mem]. See supra 

65. 
229 


Mo.—Boles v. 


Levinson v. Schwartz, 22 Cal. 
Norris v. Glenn, 1 Ida. 590; 
McBean vy. Richey, 5 Ky. Op. 146; 
Breashear v. Breashear, 4 Ky. Op. 
675; New York Coach, etc., Lamp Co. 
v. Brown, 82 Misc. 92, 143 NYS 100. 
See supra § 86 et seq. 

[a] Answer which denies in ipsis 
verbis allegations of petition, and does 
not deny their substance or spirit, 
is bad as evasive and tendering im- 
material issues. Norfolk, ete, R. 
Co. v. Hazelrigg, 170 Fed. 551, 95 CCA 
eae Negative pregnant see infra § 

5 


66, Clark y. Dillon, 97 N. Yes 70) 15 
AbbNCas 261 [aff 11 Daly 110]; Pul- 
len v. Seaboard Trading Co., 165 App. 
Div. 117, 150 NYS 719; Mattison v. 
Smith, 24.N. Y. Super. 706, 19 AbbPr 
288; Morley v. Combs, 124 NYS 19. 

67. Fleming v. Supreme Council 
Opi Chua Hie sok (ADDS DIV aos 2.2 INNES 
1001; Hoffman v. Susemihl, 15 App. 
Div. 405, 44 NYS 52; Miller v. Cun- 
ningham, 71 Or..518, 139 P 927. 

68. Peo. v. Banfield, 36 Misc. 13, 


62 


72 NYS 35; Bidwell v. Overton, 13 
NYS 274. 
[a] In Kentucky, where the stat- 


ute requires a specific denial of each 
allegation of the complaint, such a 
denial is improper. Salyer v. Napier, 
51 SW 10, 21 Kyl 172: 

69. See supra § 89. 

70. See supra § 92. 

71. Sovereign Bank of Canada v 
Stanley, 176 Fed. 743; Kennedy v. 
Strong, 10 Johns. (N. Y.) 289; Cin- 
einnati;. ‘ete; (Re Cot vey Ward; 5: Oh: 
Dec. (Reprint) 391, 5 AmER 372. 

72. Smith ov. .Coe, L710. New Yvete2; 
a NE 57; and cases infra notes 73, 

Averment of contract different than 
one sued on see Contracts § 871. 

73. Place v. Bleyl, 45 App. Div. 
17, 60 NYS 800; Barnard v. Lawyers’ 
Title Ins. Co., 45 Mise. 577, 91 Ys 
41; Bernstein v. Crow, 22 Misc. 99, 
48 NYS 531: J. W. Inman Cos, Ines ve 
Dix, 162 NYS 925 {aff 177 App. Div. 
941 mem, 163 NYS 1120 mem]; Hast 
River Electric Light Co. v. Clark, 18 
NYS 463. 

74. Gallagher v. Dunlap, 2 Nev. 
Walters v. Battenfield, 21 N. M. 
155 PP 72ty Smithoawen Coes 220 
, 63° NE 573.0 Rodgers) Vv. 
Clement, 162 N: Y. 422, ‘56 NE “901, 76 
AmSR 342; Fleischmann v. Stern, 90 
N. Y. 110; De Witt v. New York 
Herald Co., 196 App. Div. 417, 188 
NYS 112; Strong v. Eckert, 180 App. 
Div. 526, 167 NYS 1069; Mayer v. 
Chamberlain, 178 App. Div. 326, 164 
NYS 806; Pullen v. Seaboard Trading 
Co., 165 "App. Divide 150 INSEL. 
Mendelson Vv. Margulies, 15% App. 
Div. 666, 142 NYS 825; Myers v. 

154 App. "Div. 631, 139 NYS 
Altman v. Cochrane, 131 App. 
Diy. 233, 115 NYS 870; Soper v. St. 
Regis Paper Co., 76 App. Div. 409, 78 
NYS 782 [aff 38 Misc. 294, 77 NYS 
896]; Ivy Courts Realty Co. v. Mor- 
ton, 73'| Apps Divi. 3359)/-767 IN YS 16872 
Berry v. Rowley, 11 App. Div. 396, 42 
NYS 368; Wood v. Whiting, 21 Barb. 
NYS): 190; Morgan Munitions Sup- 
ply Co. v. Studebaker Corp., 100 Mise. 
408, 166 NYS 645 [mod on other 
grounds 180 App. Div. 530, 168 NYS 
37 (mod on other grounds 226 N. Y. 
94, 123 NE 146)]; Lord v. Woolley, 
82’ Mise. 656, 144 NYS 3885; Krauss 
Engineering Co. v. McKinnon, 66 Misc. 
181, 121 NYS 3896; Jaeger v. New 
York, 39 Misc. 543, 80 NYS 356; 
Zwerling v. Annenberg, 38 Misc. 169, 
77 NYS 275; Swinburne v. Stockwell, 
58 HowPr (N. Y.) 312; Irwin v. But- 
falo Pitts Co., 39 Wash. 346, 81 P 


849. 

75.) Perkins. -v. (Brock -80" Cals 320: 
22 P 194; Cornett v. Smith, 15) Colo. 
A. 53, 60 P 953. 

[a] In Indiana (1) while this rule 
obtains (Oren v. St. Joseph County, 
157 Ind. 158, 60 NE 1019; Hiatt v. 
Darlington, 152 Ind. 570, 53 NE 825; 
Childers v. Jeffersonville First Nat. 
Bank, 147 Ind. 4380, 46 NE 825; Boos 
Ve Morgan, 146 Ind. 111, 43 NE 947; 
Mays v. Hedges, 79 Ind. 288; Loeb 
v. Weis, 64 Ind. 285; U.S. Lumber, 
etc., Co. v. River Park Land, etc., Co. 
85 Ind. A. 140, 151 NE 354; Leonard 
v. Terre Haute, 48 Ind. A. 104, 93 NE 
872; Geisendorff  v. Cobbs, 47 Ind. 
A. 573, 94 NE 236; Adtna L. Ins. Co. 
v. Bockting, 39 Ind. A. 586, 79 NE 
524; Kirshbaum v. Hanover F. Ins. 
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rendered uncertain,’® it need not deny in express 
terms if it substantially traverses plaintiff’s allega- 
tions,’7 and it may be said generally that any allega- 
tion in an answer which, if found to be true, neces- 
sarily shows that the allegation of the complaint as 
to the same matter is untrue is a good traverse and 


Co., 16 Ind. A. 606, 45 NE 1113; Sei- 
berling v. Rodman, 14 Ind. A. 460, 48 
NE 388), (2) it has been held that it 
is not error to sustain a demurrer to 
an answer setting up argumentative 
matter provable under a general de- 
nial, where a general denial is also 
pleaded (State v. Osborn, 143 Ind. 671, 
42 NE 921; Mays v. Hedges, 79 Ind. 
- Flanagan v. Reitemier, 26 Ind. 
A. 243, 59 NE 389; Huntington v. 
Boyd, 35 Ind. A. 250, 57 NE 939; Par- 
ker Land, etc., Co. v. Reddick, 18 
Ind. A. 616, 47 NB 848). 

76. Parker v. Tillinghast, 1 NYSt 
296. See infra § 335. 

Indefiniteness and uncertainty gen- 
erally see supra §§ 90, 91, 221. 

77. Hill v. Smith, 27 Cal. 476; Wahl 
v. Murphy, 10 KyL 388, 9 sw 30D 
Morrison v. O’Reilly, 2 Utah 165. 

78. Cal.—Simoneau v. Pacific Elec- 
trie R. Co., 159 Cal. 494, 115 P 320; 
Burris v. People’s Dutch Co., 104 Cal. 
248, 37 P 922; Smith v. Pittler, (A.) 
272 P 789. 

Ind.—Havens v. American F. Ins. 
Co:; 11-ind. A. 315.) 39 NE? 40: 

Minn.—Becker v. Sweetzer, 15 Minn. 
427. 

Mont.—National Wall Paper.Co. v. 
McPherson, 19 Mont. 355, 48 P 550. 

N. Y.—Pittenger v. Southern Tier 
Masonic Relief Assoc., 15 App. Div. 
26, 44 NYS 124; Railway Adv. Co. 
v. Sire, 27 Mise. 637, 58 NYS 204. 

79. Matters put in issue see infra 
§§ 1150-1156. 

80. See cases infra note 81. 

[a] Denial does not state facts, 
but, when properly pleaded, simply 
denies facts alleged. Smith v. Mar- 
ley, 39 Ida. 779, 230 P 769. 

{b] Facts not stated should not be 
denied. Brocaw v. Gibson County, 
73 Ind. 543; Straus v. American Pub. 
Assoc., 96 App. Div. 815; 89 NY S172, 
Grinnell vy. Church, 65 HowPr (N. 
TOD EIOEE 

81. U. S.—Selby v. New York Mut. 
L. Ins. Co., 67 Fed. 490 [aff 72 Fed. 
980, 19 CCA 331]; Hambly v. Dela- 
ware, etc., R: Co., 21 Fed. 541; Top- 
pan v. Cleveland, ete., R. Co., 24 F. 
Cas. No. 14,099, it Flipp. 74. 

Ark.— Taylor v. Purcell, 60 Ark. 
606, 31 SW 567; Tyner v. Hays, 37 
Ark. 599; Fain v. Goodwin, 35 Ark. 
109; Lawrence v. Meyer, 35 "Ark. 104. 

Cal.—Heydenfeldt v. Jacobs, 107 
Cal. 373, 40 P 492; McConoughey v. 
Jackson, 101 Cal. 265, 35 P 863, 40 
AmSR 53; Bradbury v. Cronise, 46 
Cal. 287; Peo. v. San Francisco, 27 
655; Nelson v. Murray, 23 Cal. 
Wells v. McPike, 21 Cal. 215; 
Kuhland v. Sedgwick, 17 Cal. 123; 
Curtis v. Richards, 9 Cal. 33; Miller 
Ve Oliver, 545 Cals A. 505, 202 P. 172; 
Irwin y. Insurance Co. of North Amer- 
ica, 16 Cal. A. 148, 116 P 294. 

Colo. —Boulder v. Plains Loan, etc., 
Co., 75 Colo. 86, 224 P. 233; i, 
Swanson Theater Co. v. Pueblo Opera 
Block Inve, Co. c0uColowgss,) 19) 'P 
762; Rhoades v. Higbee, 31 Colo. 
88, 39 P 1099; Gale v. James, 11 Colo. 
540, 19 P 446. 

Ga.—Wardlaw v. Chattanooga Sav. 
Bank, 31 Ga. A. 749, 121 SE 871. 

Ida.—Smith v. Marley, 39 Ida. 779, 
230 P 769; Swanholm vy. Reeser, 3 
Ida. 476, 31 P 804. 

Ind.—Indian Refining Co. v. Taylor, 
195 Ind. 223, 143 NE 682; State vy. 
Campbell, 8 Blackf. 138. 

Re —Fordsville Graded School Dist. 

No. 96 v. Oller, 226 Ky. 89, 10 SW 
(2d) 615; Wood vy. Lewisport, 221 Ky. 
566, 299 "SW 197; Coal Run Min. Co. 
v. interstate Coal, ete; Co.) 198s Ky, 
456, 248 SW 1024; Aultman, etc., Co. 
Vv. Mead, 109 Ky. 5838, 60 SW 294, 22 


PLEADING 


Greer v. Covington, 83 
ar 


KyL 1189; 
Ky. 410, 2 SW 323, 7Kyl 419; 
tucky River Nav. Co. v. Com., 


Bush 4385; Thurston v. Oldham, 6 
Bush 16; Francis v. Francis, 18 B. 
Mon. 57; Hendrick v. Robert Mitchell 


Furniture Co., 29 SW 750, 16 Kyl 

769; Conner v. Conner, 10 KyL 317. 
Minn.—Freeman vy. Curran, 1 Minn. 
9 


Mo.—Swentzel v. Holmes, 175 SW 
871, LRAI1915F 926; Mallinckrodt 
Chemical Works vy. Nemnich, 169 Mo. 
38, 69 SW 355; Sidway v. Missouri 
Land, ete., Co., 163 Mo. 372, 68 SW 
705; Bennett v. Martin, 6 Mo. 460; 
Walrath v. Crary, (A.) 222 SW 895; 
Parks v. Heman, 7 Mo. A. 14 

Mont.—F. B. Connelly Co. v. 
Schlueter, 69 Mont. 65, 220 P 103. 

Nebr.—Welch v. Adams, 87 Nebr. 
681, 127 NW 1064; Bankers’ Union of 
World v. Favalora, 73 Nebr. 427, 102 
NW 10138; Richardson v. Doty, 44 
Nebr. 73, 62 NW 254; Chamberlain 
Banking House v. Noyes, etc., Co., 3 
Nebr. (Unoff.) 550, 92 NW 175. 

Nev. trot oOnes v. Meyer, 1 Nev. 433. 

N. Y.—Kittinger v. Buffalo Tract. 
Co.; 160. N. Yi 377, 54 NE 10815) Er- 
ving v. New York, 131 N. Y. 133, 29 
NE 1101; Emery v. Baltz, 94 N. Y. 
408 [rev 92 Hun 434]; Jordan v- Na- 
tional Shoe, etc., Bank, 74 N. Y. 467, 
30 AmR 319; Peo. v. Marlborough 
Highways Comrs., 54 N. Y. 276, 13 
AmR 581; Scofield v. Whitelegge, 49 
N. Y. 259; Edwards v. MacArtney, 
193 App. Div. 334, 183 NYS 851; Ro- 
senbaum vy. New York, 129 App. Div. 
351, 113 NYS 364; Metzger v. Carr, 
19) Hunye258; 29 NYS 410s) Peow:. 
Van Rensselaer, 8 Barb. 189; Drake 
v. Cockroft, 4 E. D. Smith 34, 1 AbbPr 
203; George A. Fuller Co. v. Man- 
hattan Constr. Co., 44 Misc. 219, 88 
NYS 1049; De Forest v. Andrews, 27 
Misc. 145, 58 NYS 358; Trenkmann 
v. Schneider, 26 Misc. 695, 56 NYS 770; 
Hoffman v. Richter, 7 Misc. 438, 27 
NYS 935; Strauss v. Trotter, 6 Misc. 
77, 26 NYS 20; J. M. & L. A. Osborn 
Co. v. Kennedy, 186 NYS 721 [aff 
197 App. Div. 919 mem, 188 NYS 928 
mem]: Ads. We Inman Co.) Ine, Vv. Dix, 
162 NYS 925 [aff 177 App. Div. 941 
mem, 163 NYS 1120 mem]; Voisin 
v. Mitchell, 96 NYS 386; Kay v. 
Churchill, 10 AbbNCas 83 [aff 25 Hun 
193]; McMurray v. Gifford, 5 HowPr 
14; Beers v. Squire, 1 CodeRep 84. 

Oh.—Rutter v. Henry, 46 Oh. St. 
272, 20 NE 334; Shur v. Statler, 2 Oh. 


Dec. (Reprint) 70, 1 WestLMonth 
317. See Baldwin v. Rees, 6 Oh. Dec. 
(Reprint) 869, 8 AmLR 556. 


Okl.—Jackson v. Green, 13 Okl. 314, 
74 P 502; Spencer v. Turney, 5 Okl. 
683, 49 P 1012. 

Or .—Joseph v. Meier, etc., Co., 120 
Or. 117, 250 P 739; Palmberg v. As- 
toria, 112 Or. 353, 228 P 107, 229 P 
380; Pearson v. Richards, 106 Or. 
78, 211 P 167; Thompson y. Colvin, 
53 Or. 488, 101 P 201. 

Porto Rico. —Suris v. Quinones, 17 
Porto Rico 614 

S. C—Union Guano Co. v. Garri- 
son, 130.S) C; aves 126 SH 138; Gray- 
son v. Harris, 37 8S. C. 606, 16 SE 154, 

Utah.—Heath v. ‘White, ’3 Utah 474, 
24 P 762 (recognizing general rule). 

Wash.—Seattle v. Puget Sound 
Tract., ete, \Co,4L03 Wash 41, 174 P 
464; Abbott v. Gaches, 20 Wash. BLT; 
56 P 28; Lake v. Steinbach, 5 Wash. 
659, 32 P 767. 

Wis.—Schaetzel v. Germantown 
Farmers’ Mut. Ins. Co., 22 Wis. 412. 

And see cases infra this note. 

[a] Deductions from facts stated 
(1) are mere surplusage and need not 
be denied. Danenbaum v. Mandel- 
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sufficient as a denial.7® 

Must deny facts, not conclusions. Generally spew’ 
ing, a good denial should put in issue’? only the 
material facts alleged by plaintiff as constituting his 
cause of action,®® and not legal conclusions drawn 
‘from them,*t but such a denial may be sustained 


baum, 94 N. Y. 648; Segelken v. Mey- 
er, 94 N. Y. 473, 5 NYCivProc 1 [aff 
22 Hun 6]. (2) An agent or person 
acting in a fiduciary capacity is not 
subject to an action of tort, for mere 
acts of omission, such as not paying 
over money due, but only for acts of 
misfeasance, and in an action against 
an agent or attorney for not account- 
ing, or, not paying over a balance 
found due on an accounting, plaintiff 
does not, by adding to the allegation 
that defendant has refused to pay 
over the money due an assertion that 
he has converted it to his own use, 
convert the action into one for a tort. 
The addition is mere surplusage un- 
der the circumstances. It is a mere 
deduction from the facts stated, and 
in the connection in which it is used 
is not traversable. Segelken v. Mey- 
er, 94 Neny. 473, SN Oiv Pe rocads . 

[b] Conclusions of law within rule. 
—(1) An allegation that plaintiffs as 
lessees were entitled to full posses- 
sion of the demised premises. Bloom- 
ingdale v. Steubing, 14 Mise. 549, 35 
NYS 1074. (2) An allegation that a 
power of attorney was revocable and 
revoked by service of revocation. 
Farrell v. Amberg, 8 Misc. 220, 28 
NYS 564, 23 NYCivProc. 434. (3) 
An allegation that embankment com- 
plained of constituted “an unlawful 
obstruction,” or an “unlawful inter- 
ference with the use of the street by 
the public.” Red Bluff v. Southern 
roe Co., 44 Cal. A. 667, 670, 187 P 

[c]. Mere denial of legal efféct of 
filing and recording of town plat is 
not sufficient to raise an issue of fact. 
Wood v. Lewisport, 221 Ky. 566, 299 
SW 197 

[d] Statement that defendant did 
not owe anything or is not indebted 
to plaintiff is merely a denial of 
conclusion of indebtedness. Gillons 
vV.)Durner ‘Oil ‘Co: 51° CalivAs T3etos 
P 276; Coal Run Min. Co. v. Inter- 
state Coal, etc., Co., 198 Ky. 456, 248 
SW °1024;° FYB. ‘Connelly “Costa 
Schlueter, 69 Mont. 65, 220 P 103; 
Welch v. Adams, 87 Nebr. 681, 127 
NW 1064; Post Pub. Co. v. Bennett, 
164 App. Div. 633, 149 NYS 867; Wood 
Vv. Scudder, 155 App. Div. 254, 140 NYS 
284; Lonas v. Myers, 98 Misc. 476, 
163 NYS 390 [aff 176 App. Div. 945 
mem, 162 NYS 1128 mem]; Lamb v. 
Hirschberg, 1 Misc. 108, 20 NYS 678; 
International Banking Corp. v. Mor- 
cott Co., 184 NYS 747; Dukas v. Hen- 
nessy Realty Con LCS "NYS 420; Dun- 
more Worsted Co. v. Blumenfeld, 153 
NYS 305; Underwood v. Purcell 
Wholesale Grocery Co., 87 Okl. 94, 
209 P 736; Lake v. Steinbach, 5 Wash. 
6595. 382 P 767. Contra Westlake v. 
Moore, 19 Mo. 556; Lewis v. Smith, 
2 Disn. 434, 13 Oh. Dec. (Reprint) 
eee V. White, 3 Utah 474, 24 


[e] Amount due.—In an action for 
Services and materials furnished, 
where complaint alieged that defend- 
ants promised to pay therefor the 
sum of five hundred and seventy two 
dollars and seventy five cents, and 
that the reasonable price and value 
of the work and materials was. five 
hundred and seventy two dollars and 
seventy five cents, a denial in the an- 
swer of an allegation ‘‘that there is 
now due and owing from the defend- 
ants to the plaintiff, by reason of the 
premises, the sum of two hundred 
and ninety nine dollars and forty 
nine cents,” was a mere denial of 
plaintiff's conclusion. Reiter vy. Tree 
& Co., Ine., 175 NYS 543. 

[f] Amount expended.—Where the 
complaint, in an action for legal serv- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where defendant can treat the statement of a conelu- 
sion as an allegation of fact,’? or where the conelu- 
sion is necessarily involved in the facts alleged,’* or 
where facts are alleged according to their legal ef- 
fect,** although, if the answer contains a denial of 
essential facts, it is not rendered defective because it 


also denies conelusions of law.5 


deemed to allege what can be implied from the allega- 
tions therein by reasonable and fair intendment, and 
facts impliedly averred are traversable in the same 
manner as though directly averred.*® 

Matters merely collateral’? or immaterial’* need 
Issue may be taken on a defense 
anticipated by plaintiff in his complaint.®° 

Valid denial is not vitiated by special defenses filed 
with it where inconsistent defenses are allowable,®? 
or by legal conclusions,®? or immaterial matter,®? al- 


not be denied.®® 


leged in connection with it. 


ices and expenses incurred, alleged 
the expenditure of money for the 
necessary expenses of the client in 
the action amounting to a specified 
sum, an answer alleging that defend- 
ant denied that plaintiff. expended the 
specified sum to pay the expenses in 
the suit, or in any suit, or at all, was 
insufficient because a denial in mat- 
ter and form merely questioning the 
literal truth of the complaint, but not 
its substance or effect. Peters _v. 
McPherson, 62 Wash. 496, 114 P 188. 


82. Baldwin v. Burt, 43 Nebr. 245, 
61 NW 601; Anonymous, 2 CodeRep 
oe Y.) 67; McLaughlin v. Wheeler, 


1S. D. 497, 47 NW 816. 

Allegation of conclusion instead of 
facts see supra § 18. 

83. Evans v. Cricket, 2 Oh. Dec. 
(Reprint) 404, 2 WestLMonth 603. 

Conclusion of law from facts al- 
leged see supra § 19. 


at Bentley v. Dorcas, 11 Oh. St. 
85. Suris v. Quinones, 17 Porto 
Rico 614. 
86. Higgins v. Germaine, 1 Mont. 
230; Wenk v. New York, 171 N. Y. 


607, 64 NE 509; Abbey v. Wheeler, 
170 N. Y. 122, 62’ NE 1074; Sage v. 
Culver, -147 N:>‘Y. 241, 41 NE 513; 
Marie v. Garrison, 83 N. Y. 14 [rev 
45 N. Y. Super. 157]; Bellinger v. 
Craigue. rol barp. NYY.) 504" /Crin- 
ene v. Knauth, 29 Misc. 523, 61 NYS 
[a] Where in an action for equi- 
table relief plaintiff alleges that he 
has no adequate remedy at law, a 
general denial, without an affirmative 
allegation that plaintiff had such 
remedy, is sufficient. Clements v. 
Sherwood-Dunn, 108 App. Div. 327, 
95 NYS 766 [aff 187 N. Y. 521 mem, 
79 NE 1102 mem]. 
87. See cases infra this note. See 
also infra §§ 341, 344-347, 1146, 1171. 
[a] Evidential matters alleged 
are not traversable. Boulder v. Plains 
Loan, etc., Co., 75 Colo. 86, 224 P 233. 
[b] Matters going only to damages 
(1) fall within this rule (Morris v. 
Thomas, 57 Ind. 316; Smith v. Thom- 
agence BiInlet=N. (CaS soe eo HCL 
578, 132. Reprint 146), (2) except 
where special damages are alleged 
which are essential to the mainte- 
nance of the cause of action (Perring 
v. Harris, 2 M. & Rob. 5, 174 Reprint 


195). 
{e] Prayer for relief is not trav- 
ersable. Oehler v. St. Paul, 174 Minn. 


410, 219 NW 760. 


88. U. S—Hambly vy. Delaware, 
etc., R. Co., 21 Fed. 541. 
Ark.—Cassady v. Clarke, 7 Ark. 


123. 

Cal.— Janeway v. Long Beach Pa- 
per, ete.,7Co, 190,,Cal. -1150,..211 P. 6; 
Jones v. Petaluma, 36 Cal. 230. 

Ida.—Pence v. Durbin, 1 Ida. 550. 
Po ghon, Tea pes y. Vanderpool, 8 Mo. 

Nebr.—Hanson y. Lehman, 18 Nebr. 
564, 26 NW 249. 


PLEADING 


A pleading is 


therein.®® 


eral issue,?® 


AAS Y.—Wood v. Henry, 40 N. Y. 

S. D—Mead v. Pettigrew, 11 S. D. 
529, 78 NW 945. 

Wis.—Blossom y. Knox, 3 Pinn. 
262, 3 Chandl. 295. ; 

89. U. S—Hambly v. Delaware, 
etc,, R. Co., 21. Fed. 541; Bay State 
piven Min. Co. v. Brown, 21 Fed. 
ig htk Cassady v. Clarke, 7 Ark. 

Cal.—Aronson v. Pearson, 199 Cal. 
295, 249 P 191; . Sacramento, etc., 


Drain. Dist. v. Colusa County Super. 
Ct., 196 Cal. 414, 238 P 687; Doyle v. 
Franklin, 48 Cal. 537; Jones v. Peta- 
luma, 36 Cal. 230; Jones v. Alameda, 
85-Cal. A. 607, 259 P 976. 

Ida.—Pence v. Durbin, 1 Ida. 550. 
A epee v. Vanderpool, 8 Mo. 

Nebr.—Hanson yv. Lehman, 18 Nebr. 
564, 26 NW 249. 

N. Y.—Linton v. Unexcelled Fire- 
Works Co., 124 N. Y. 533, 27 NE 406; 
Wood v. Henry, 40 N. Ve 124; Abra- 
hamson v. Steele, 176 App. Div. 865, 


163 NYS 827; Myers v. Stein, 154 
App. Div. 631, 139 NYS 762; Ubart 
v. Baltimore, etc.,’ R. Co., 117 App. 


Div. 831, 102 NYS 1000, 38 NYCivProc 
367; George A, Fuller Co. v. Man- 
hattan Constr. Co., 44 Misc. 219, 88 
NYS 1049; Bennett v. Mulry, 6 Misc. 
304, 26 NYS 790; Burr v. Baldwin, 2 
pyerds 580. 

S. D.—Mead v. Pettigrew, 11 S. D. 
529, 78 NW 945. 


Wis.—Blossom v. Knox, 3 Pinn. 
262, 3 Chandl. 295. 

90. Corrigan v. Rockefeller, 8 
OhS&CP 14, 5 OhNP 338. But see 


Rose v. Cecil, 167 Ky. 608, 181 SW 
170 (to the effect that averments in 
a petition which negative a possible 
defense are immaterial and need not 
be controverted by answer). 

At common law see supra § 316. 


91. See supra § 254. 
92. Fitzpatrick v. Simonson Bros. 
Mfg. Co., 86 Minn. 140, 90 NW 378. 


See supra § 17 et seq. 

93. Bainbridge v. siiie ad Gotan sp % 
Misc. 227, 27 NYS 261 

Surplusage see supra § 83. 

94. Bodine v. White, 98 ‘NYS 232. 

95. Consolidation Coal Co. v. King, 
196 Ky. 54, 244 SW 308; Hrie R. Co. 
v. F. Kieser, etc., Co., 216 App. Div. 
500, 215 NYS 576 [rev 125 Misc. 283, 
211 NYS 362]; Rahaim v. Rossia 
Ins. Co., 202 NYS 257; Cameron vy. 
Polk, (Tex. Civ. A.) 177 SW 1178. 

96. Corr v. Hoffman, 219 App. Div. 
2785, 1219° NYS -656;. Erie Ri Con vo BK. 
Kieser, ete Cos 216 App. Div. 500, 215 
eve 576 [rev 125 Misc. 288, 211 NYS 
ae Pratt v. Samuels, 1 Ky. Op. 

98. Admissions by general denial 
see infra § 344. 

Issues raised by general denial see 
infra § 1154. 

99. McIlroy v. Buckner, 35 Ark. 
555; Dyson v. Ream, 9 Iowa 51; Ha- 
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A carelessly and inartificially drawn general deniai 
may be held sufficient where it indicates with suffi- 
cient clearness the pleader’s intention to put all the 
allegations of the complaint in issue.°* 

Repeating denials. 
an allegation is once denied, it is not necessary that 
it should be denied again because the allegation is 
repeated,®® but this rule does not permit a general 
denial to be considered part of a defense, where it 
has no bearing on, or relation to, the facts alleged 
An answer filed to an original petition, 
it has been held, should be taken to apply to an 
amended petition.®7 

[§ 329] b. General 
While under the codes there is no plea of the gen- 
generally speaking, a general denial, 
when authorized, is the equivalent of, and substitute 
for, the general issue at common law,? and like the 


In some jurisdictions, where 


Denial®*—(1) In General. 


gan v. Burch, 8 Iowa 309; Powell v. 
Flanary, 109 Ky. 342, 59 SW 5, 22 
KyL 908: Citizens’ Nat. Bank v. War- 
ner, 33 Okl. 692, 127 P 388. 

1. See statutory provisions. 

2. Cal.—Mentone Irr. Co. v. Red- 
lands Electric Light, ete., Co., 155 Cal. 
323, 100 P 1082, 22 LRANS 382, ‘17 
AnnCas 1222; McLarren v. Spalding, 
2 Cal. 510; Paden v. Goldbaum, 4 Cal. 
Unrep.\Cas:* 7.67; 37. Ps t59. 

Colo.—Smith v. Pueblo Mercantile, 
ete., Assoc., 82 Colo. 364, 260 P 109; 
Gromss v. Papke, 71 Colo. 440, 207 P 


Conn.—Hennessy v. Metropolitan L. 
Ins. Co., 74 Conn. 699, 52 A 490 (recog- 
nizing rule). 

da.—U. S. v. Shoup, 2 Ida. (Hasb.) 
493. 21 RP 656. : 

Ind.—Goode v. Elwood Lodge No. 
166 K. P., 160 Ind. 251, 66 NE 742. 

Kan.—Davison v. Maryland Casual- 
ty Co., 126 Kan. 365, 267 P 1001 (rec- 
Ognizing rule). 

Minn.—German-American Bank v. 
White, 38 Minn. 471, 38 NW 361 
{overr Dean v. Leonard, 9 Minn, 190]. 

Mo.—Walsh v. Monett First Nat. 
Bank, 139 Mo. A. 641, 123 SW 1001; 
Cushing v. Powell, 130 Mo. A. 576, 
109 SW 1054; Brubaker v. Kansas 
City Electric Light Co., 130 Mo. A. 
439, 110 SW 12. 

Mont.—Swords v. Occident El. Co., 
72 Mont. 189, 232 P 189; Nelson v. 
Young, -70=-Mont. 112, -224 PR’) 230; 
Mauldin v. Ball, 5 Mont. 96, 1 P 409. 

N. Y.—Whitney v. Whitney, 171 
N. Y. 176, 68 NE 834; McNulty v. 
New York, 168 N. Y. 117, 61 NE 111; 
Linton v. Unexcelled Fire-Works Co., 
124 N. Y. 533, 27 NE 406; Griffin v. 
Long Island R. Co.,,101 N. Y. 348, 4 
NE 740; Booth v. Powers, 56 N. Y. 
22; Weaver v. Barden, 49 N. Y. 286; 
Greenfield v. Massachusetts Mut. L. 
Ins. Co., 47 N. Y. 430; Thompson v. 
Hrie). Ri (Co. 45, Nery. 468; Wheeler 
v. Billings, 38 N. Y. 263; Wilson v. 
Elwood, 28 N. Y. 117; McKyring ne 
Bulls 616 Nak Yo) 20g GOAT 7606s 
Prindle v. Caruthers, 15 N. Y. 425; 
Danzig v. Baroody, 140 App. Div. 542, 
125 NYS 797; Evans v. Williams, 60 
Barb. 346; Tum Suden v. Jurgens, 32 
Mise. 660, 66 NYS 452; General Auto. 
Supply Co. v. Rockwell, 162 NYS 210. 

N. C.—Kline v. Harris, SUIS RY Tae 
421, 152 NW 687, AnnCasi1917D 1176. 

Oh, —Leedle v. Christie, 15 Oh, Cir. 
Gt; Nw S..385,18 4 Oh. Cir’ Ctj.572) Laft 
88 Oh. St. 527 mem, 106 NE 1065 
mem]; Chambers v. Meade, 15 Oh. Cir. 
Ct. N.aSe 862: 

Okl.—Southwestern , Coal 
Gunn, 88 Okl. 3, 211 P 398. 

Or.—Li Sai Cheuk v. ioe Lung, 79 
Or. 5638, 146 P 94, 156 P 25 

S. C.—-Enoree Bank v. ve ierten 
120 S. C. 385, 113 SE 313 (recogniz- 
ing rule). 

Tex.—Loraine First State Bank v. 
Jackson, (Civ. A.) 13 SW (2d) 979. 

Utah.—Beggs v. Clayton, 40 Utah 


Vt.—Noyes v. Pierce, 97 Vt. 188, 122 


ConA ie 


EEO niph yaya 
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general issue® traverses and puts in issue all the ma- 
terial averments of the pleading to which it is ad- 
While a mere plea of the general issue is 
generally bad under the code as denying a conclusion 
of law and not the facts alleged in the complaint,® an 
‘answer sufficient in substance is not rendered bad be- 
cause it is in the form of the general issue.® 
cause of action has not existed the general denial, 
where permissible under the code, is a proper an- 
and any evidence that will show that it never 
had legal existence is admissible under such denial.® 
Where improper matter is included in a petition, 
a general denial is not objectionable, notwithstand- [§ 
ing it involves a denial of the improper matter which 
is shown to be true by the petition itself.2 Where the 
code requires a specific denial, a general denial is 
And in some jurisdictions the denial 


dressed.* 


swer,‘ 


insufficient.?° 


A 896 (under Practice Act). 

Wash.—Peters v. McPherson, 62 
Wash. 496, 114 P 188. 

Wis.—Hutchinson v. Chicago, etc., 
R. Co., 41. Wis, 54. 

[a] In Georgia (1) prior to the 
Practice Act of 1895, the marking 
of counsel’s name on the docket at 
appearance term was_ considered 
equivalent to the filing of the general 
issue. Cunningham v. Cureton, 96 Ga. 
489, 283 SE 420; Heyward v. Field, 95 
Ga. 714, 22 SE 653; Barrett v. Pascoe, 
90 Ga. 826, 17 SE 117; Price v. Bell, 
88 Ga. 740, 15 SE 810; Solomon v. 
Creech, 82 Ga. 445, 9 SE 165; Simon 
v. Myers, 68 Ga. 74. (2) But this is 
not sufficient under the Practice Act, 
by which the general issue was abol- 
ished. Thornton vy. Coleman, 104 Ga. 
625, 30 SE 782. See Ocean SS. Co. v. 
Anderson, 112 Ga. 835, 38 SE 102; 
De Soto Plantation Co. v. Hammett, 
111 Ga. 24, 36 SE 304; Savannah Elec- 
tric, etce., Co. v. Hines, 37 Ga. A. 733, 
141 SE 818. 

3. See supra § 317. 

4 See cases supra note 2; 
infra § 1154. 

[a] In a tort action the general 
denial is like the former plea of not 
guilty, and is the scientific way of 
raising the whole issue. Schultz v. 
Greenwood Cemetery, 46 Misc. 299, 93 
NYS 180 [aff 112 App. Div. 922 mem, 
98 NYS 1114 mem (rev on other 
grounds 190 N. Y. 276, 83 NE 41)1. 

5. Fain v. Goodwin, 35 Ark. 109; 
Lawrence v. Meyer, 85 Ark. 104; 
Wardlaw vy. Chattanooga Sav. Bank, 
31 Ga. A. 749, 121 SE 871; Bankers’ 
Union of World v. Favalora, 73 Nebr. 
427, 102 NW 1013. 

[a] Plea merely denying the al- 
legation of indebtedness amounts to 
nothing more than a plea of the gen- 
eral issue and is properly stricken on 
demurrer. Wardlaw v. Chattanooga 
Sav. Bank, 31 Ga. App. 749, 121 SH 
871; Bankers’ Union of World v. 
Favalora, 73 Nebr. 427, 102 NW 10138. 
And see supra § 327. 

6. Lyon v. Bunn, 6 Iowa 49. 

7. Gromer v. Papke, 71 Colo. 440, 
207 P 862; Cushing v: Powell, 130 Mo. 
A. 576, 109 SW 1054. 

[a] Denial of entire paragraph of 
petition operates to deny all allega- 
tions of the paragraph as far as they 
are essential to plaintiff’s cause of ac- 
tion. Savannah Electric, etc., Co. v. 
Hines, 37 Ga. A. 733, 141 SE 818. 

[b] General denial is proper only 
where whole gist of the cause of ac- 
tion is assailed. Bakas v. Casparis 
Stone Co., 14 OhNPNS 577. 

[c] When answer consists of mere 
statement of occurrence upon. which 
cause of action is founded, followed 
by general denial, it amounts to a 
general denial of the allegations of 
the complaint. Beggs v. Clayton, 40 
Utah 3395 120 Py 7, 

[d] When joint answer of several 
defendants denies allegation in com- 
plaint, which plaintiff need not prove 


and 


PLEADING 


is verified.1! 


If a 


dum.?® 


against all of defendants, the answer 
must be held good at the trial for 
defendants as to whom plaintiff must 
prove such allegation. Cooperstown 
Were v. Corlies, 1 AbbPrNS (N. Y.) 

[e] An answer which, although it 
denies many of the allegations of the 
complaint, does not deny all of them 
is not sufficient as a general denial. 
Culp v. Watkins, 69 Ind. A. 735, 122 
NE 686; Culp v. Butler, 69 Ind. A. 
668, 122 NE 684. 

8. See cases supra note 7. 

9. Leedle v. Christie, 15 Oh. Cir. 
Ct, N. S.-385, 34 Oh. Cir, Ct. 572=£aft 
88 Oh. St. 527 mem, 106 NE 1065 


10. See infra § 331. 

[a] In Ontario a denial of the al- 
legations contained in the statement 
of claims is not a permissible form, 
but defendant must set forth the 
facts upon which he relies, even if it 
involve the assertion of a negative. 
Howson v. Thompson, 51 Ont. L. 299, 
67. DomLR 195. 

ll. See infra § 331, 

12. U. S.—Kimball v. Stanton, 4 
Fed. 325. 

Minn.—Dodge v. Chandler, 13 Minn. 
114; Montour v. Purdy, 11 Minn. 384, 
88 AmD 88. 

Mo.—Pry v. Hannibal, etc., R. Co 
T32 Mos 123% Edmonson Mis Phillips, 
73 Mo. 57. 

N. Y.—Mattison v. Smith, 24 N. 
Y. Super. 706, 19 AbbPr 288; Moody 
v. Belden, 15 NYS 119; Hammond Vv. 
Harle, 5 AbbNCas 105. 

Oh.—Lewis v. Coulter, 10 Oh. St. 
451; Thomas v. Cline, Oh. Dee. 
(Reprint) 216, 1 ClevLRep 123. 

S. D.—Mead vy. Pettigrew, 11 S. D. 
529, 78 NW 945. 

See Stokes v. Liverpool, etec., Ins. 
Cor, 1302S. (Ch b20 5295) 1262 SH 649 
(holding, that a denial of ‘‘the ma- 
terial allegations of the complaint” 
does not constitute a good general de- 
nial, but is good against a demurrer 
and should stand as a general denial 
in the absence of a motion to make 
more definite and specific). 


13., Burke v. Inter-State Sav., etc., 
Assoc., '25 Mont. 315, 64 P 879, 87 
AmSR 416; New York Coach, etce., 


Lamp Co. v. Brown, 82 Misc. 92, 143 
NYS 100. 

{a] Reason for rule.—It is equiv- 
alent to saying that the truth of 
such allegations as the court may 
decide to be material is controverted, 
thus rendering it impossible to de- 
termine from the pleading what is 
intended to be traversed. Burke vy. 
Inter-State Sav., etc., Assoc., 25 Mont. 
315, 64 P 879, 87 AmSR 416. 

[b] Because it is not unequivocal, 
and is evasive.—New York Coach, etc., 
Lamp Co., v. Brown, 82 Misc. 92, 143 


NYS 100. 

S.— Goodridge v. Union Pac. 
37 “Fed. 182 [aff 149 U. S. 680, 
13 Sct 970, 37 L. ed. 986] (this form 
of denial is authorized by Colo. Code 


§ 330] (2) Qualified General- Denial. 
jurisdictions it is held to be correct practice, when 
defendant does not wish to deny all of the allegations 
of the complaint, to admit part and deny generally 
the remainder;1* and this practice has been recom- 


[§§ 329-330 


must be specific and not general where the complaint 


Denial of each and every “material” allegation of 
the complaint has been held insufficient,t? as such a. 
denial leaves uncertain what is controverted;** but 
there is authority to the contrary.*# 
is no objection to such form of denial, and the case is 
tried upon the assumption that it is sufficient, any ob- 
jection that might have been interposed to the denial 
will be held to ‘have been waived.1° 
nial must be more than a mere formless memoran- 


Where there 


The general de- 


-In some 


[1887] § 56). 

Ind.—Lake County v. State, 
Ind. 644, 102 NE 97. 

N. Y.—Clements v. Sherwood-Dunn, 
108° App: Div: 327, 95 NYS 166: [aft 
187 N. Y. 521 mem, 79 NE 1102 mem]. 

Okl1.—Nix v. Gilmer, 5 Okl. 740, 50 


179 


pea tse 
Or.—Bailey v. a 1 OFT 35E 
Utah.—Toone O. O'Neill 


Constr. Co., 40 Utah 965, 1215 2 =10- 

Wash,—Peters v. McPherson, 62 
Wash. 496, 114 P 188. 

15. Edmonson v. Phillips, 73 Mo: 
57; Burke v. Inter-State Sav., etc., 
Assoc., 25 Mont. 315, 64 P 879, 87 
AmSR 416. See also infra § 1234. 

Effect on appeal of failure to raise 
objection to plea or answer in lower 
court see Appeal and Error §§ 710— 


714. 
16. Oates v. Gray, 66 N. C. 442. 
17. U. S.—Burley v. German- 


American Bank, 111 U. S. 216, 4 SCt 
341, 28 L. ed. 406, 5 NYCivProe 172. 

Cal.—Richardson v. Smith, 29 Cal. 
529 (recognizing practice). 

Colo.—Bessemer Irr. Ditch Co. v.° 
Woolley, 32 Colo. 437, 76 P 10538, 105 
AmSR 91; Salisbury v. La Fitte, 22. 
Colo. A. 90, EARN SALE 

Ida._—Anderson v. War Pagle Cons. 
Min. Co., 8 Ida. 789, 72 P 671. 

Ind.—Childers Wis Jeffersonville 
First Nat. Bank, 147 Ind. 430, 46 NE 
825; Voss v. Prier, 71 Ind. 128. 

Towa.—Comes v. Chicago, ete, R. 
Co., 78 Iowa 391, 48. NW 235; Ingle 
v. Jones, . 43 Iowa 286. 

Minn. —-Fegelson v. Dickerman, 70 
Minn, 471, 73 NW 144; Davenport v. 
Ladd, 38 Minn. 545, 38 NW 622; St. 
Anthony Falls Water Power Co. v. 
King Wrought Iron Bridge Co., 23 
Minn. 186, 23 AmR 682; Kingsley Vv. 
Gilman, 12 Minn. 515. 

Mo.—National Union F. Ins. Co. v: 
Vermillion, (A.) 19 SW (2d) 776. 


Nebr.—Warren v. Wales, 1 Nebr. 
(Unoff.) 446, 95 NW 610. 
Or.—Lueddemann vy. Rudolf, 79 


Or. 249, 154 P 116) 155 @ 172k ‘Har- 
rison y. Birrell, 58 Or. 410, 115 P 141. 
S. D—State v. Pierre, 15 S. D. 
559, 90 NW 1047; : 
ORK ete:, Re'Co.r6) Si Dy S01 eo OnuNis 

Wash.—Turner v. Turner, 33 Wash. 
Washes ve Oe 

Wis.—Althouse v. Jamestown, 91 
Wis. 46, 64 NW 423; Matteson vy. Ells- 
worth, 98 Wis. 254. 

[a] In New York (1) the correct- 
ness of this rule has been both ap- 
proved (Lake Ontario Nat. Bank v. 
122 Ne Ys 278125 NE segs 

; Reed v. Hayt, 109 Nowy, 
659 mem, 17 NE 418; Griffin v. Long 
Island R. Co., 101 N. Y. 348, 4 NE 740; 
Pennsylvania Coal Co. v. Blake, 85. 
N. Y. 226; Potter v. Smith, 70° N. Y. 
299; Albro v. Figuera, 60 N. Y: 630 
mem; Greenfield v. Massachusetts: 
Mut. L. Ins. Co., 47 N. Y. 430; Allis 
v. Leonard, 46 N. Y. 688 mem, 22 
AlbLJ 28; Bishop v. Ferguson, 46: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. + 


Mattoon v. Fre-., 


§§ 330-331] 


mended as a suitable method of making use of a gen- 
eral denial when the answer must be verified ;1§ but 
it has been severely criticised as unsatisfactory be- 
cause of the indefiniteness of the denial,!® and it has 
been held that a qualified general denial of a verified 
complaint is insufficient,?° and some cases hold that, 
such a denial is neither a general nor a specific de- 
nial, and not within the provisions of the code,?! and 
of course this form of denial is not sufficient where 
under the code a specific denial is required.22, When 
this form of denial is adopted, it should appear defi- 
nitely what is admitted, and what is intended to be 
It is a denial only of those allega- 
tions which are not excepted by its terms from the 
operation of the general denial pleaded.?# 


controverted.?* 


N. Y. 688 mem; Buckingham v. Den- 
ys 46.N.. Yo 687 mem; sHilliard “v. 
Brown, 46 N. Y. 687 mem; Miller v. 
Buflalo; betes” R.i-Cos 46.5 Ne) Ye 168%, 
mem; Loss v. Wetmore, 46 N. Y. 687 
mem; Youngs v. Kent, 46 N. Y. 672 
[rev 32 N. Y. Super. 248]; Glenn v. 
Union-Buffalo Mills Co., 154 App. 
Div, 513,139 NYS 70; De Ajuria_ v. 
Berwind, 127 App. Div. 528, 111 NYS 
1029; Crane v. Crane, 43 Hun 309, 
5 NYSt 423; Mingst v. Bleck, 38 Hun 
358; Calhoun v. Hallen, 25 Hun 155; 
Elton v. Markham, 20 Barb. 343; Fel- 
lows v. Muller, 38 N. Y. Super. 137, 
48 HowPr 82; Landesman v. Hauser, 
45 Mise. 603, 91 NYS 6; Learned v. 
New York, 21 Misc. 601, 48 NYS 142; 
McCarty v. Tracey, 13 Misc. 243, 34 


NYS 1148; Rawlings v. Alexander, 8 
Mise. 514, 28 NYS 748; Mason v. 
Dutcher, 33 NYS 689; Gallatin Nat. 


Bank v. Nashville, etc., R. Co., 4 NYSt 
714; Burley v. German-American 
Bank. ddd. Ui. .2t6y ce SCELS 41, 28 
L. ed. 406, 5 NYCivProc 172; Haines 
v. Herrick, 9 AbbNCas 379; Smith v. 
Gratz, 59 HowPr 274. Contra Peo. 
Venonyder,, 41. N.-Y¥.'3.97 [aft 61 Barb: 
589]; Barton v. Griffin, 36 App. Div. 
572, 55 NYS 477; Rosenwald v. Ham- 
merstein, 12 Daly 377) (2) and dis- 
approved (Millville Mfg. Co. v. Sal- 
ter, 15 AbbNCas 305, 1 HowPrNS 495; 
Je NEI ee Ae Osborn Cor wv. Kennedy, 
TRG NMS wet [ath t97— Apps “Div. 3919 
mem, 188 NYS 928 mem]; Miller v. 
MeCloskey; 1. NYCivProc 252, 9 
AbbNCas 303; Potter v. Frail, 67 
HowPr 445; McEncroe v. Decker, 58 
HowPr 250. See Pittenger v. South- 
ern Tier Masonic Relief Assoc., 15 
Ampee Dive. 20>, 44° NYS, .Le4) ito the 
effect that the question of the suffi- 
ciency of this form of denial in New 
York was settled by Griffin v. Long 
Island R. Co., 101 N. Y. 348, 4 NE 
740]). 

[b] Reason for rule.—While it is 
undoubtedly true that a qualified de- 
nial may be proved under a general 
denial, defendant should not be re- 
stricted to a general denial which 
will, in form at least, place defendant 
in the position of denying matters 
which are not open to denial. De 
Ajuria v. Berwind, 127 App. Div. 528, 
TARTS INCYES l0:2.9: 

[c] Forms of such denials held 
sufficient.—(1) Denial of ‘each and 
every allegation of the complaint 
not theretofore specifically admitted.” 
Bessemer Irr. Ditch Co. v. Woolley, 
32 Colo. 437, 443, 76 P 1053, 105 AmSR 
Sts 2.) G2) Denial of “each and every 
other allegation contained in said 
petition not hereinbefore admitted.” 
Comes v. Chicago,. etc., R. Co., 78 
Towa 391, 394, 48 NW 235. (3) De- 
nial of “each and every allegation set 
forth in the complaint, except as here- 
in admitted, qualified or explained.” 
Calhoun v. Hallen, 25 Hun (N. Y.) 
155. (4) Defendant “denies each and 
every other allegation and averment 
in said cross-petition contained, ex- 
cept as hereinbefore expressly. ad- 
mitted or denied.’ Reuscher v. Hud- 
Son;..4,/Oh, Dee: “(Reprint)” 291) 1 
ClevLRep 218. (5) “Defendant denies 
each and every allegation in said 


~controverted.”’ 


PLEADING 


waived.?* 


Where 


complaint contained not hereinbefore 
or hereinafter admitted, denied or 
Pittenger v. Southern 
Tier Masonic Relief Assoc., 15 App. 
Div. 26, 27, 44 NYS 124. (6) “Except 
as hereinafter admitted, stated or 
qualified, the defendant denies each 
and every allegation within the 
amended complaint of the plaintiffs 
contained.” Lueddemann v. Rudolf, 
79, Or. “249, 254, 154 PP 116, 55) P> £72. 
(7) Paragraph of an answer denying 
every allegation of the complaint not 
admitted in such paragraph. Chil- 
ders v. Jeffersonville First Nat. Bank, 
147 Ind. 430, 46 NE 825. 

Effect of admissions coupled with 
denials see infra § 350 et seq. 

Qualified general denial based up- 
on lack of knowledge or information 
see infra § 332. 

18. Parshall v. Tillou, 13 HowPr 
CNEo a ea ie 

19. Snyder v. Free, 114 Mo. 360, 21 
SW 847; Long v. Long, 79 Mo. 644; 
Ritckey v. Home Ins. Co., 98 Mo. A. 
115,.72 SW 44; Crane Vv. Crane, 43 
Hun. 309; 5 NYSt. 423; Clark v. Dil- 
lon; 11 Daly 110, 2 NYCivProec 73, 4 
CivProce. 261 “faff 97 “Nw You370; (05 
AbbNCas 261]; Farnsworth v. Wil- 
son, 5 NYCivProc 179 note; Leary v. 
Boggs, 3 NYCivProc 227; Hammond 
Vv. “HWarle,~ 5 SAbbNGas GN2oy) 1055 
Callanan v. Gilman, 67 HowPr 464 
[aff 52 N. Y. Super. 112 (mod on oth- 
er grounds 107 N. Y. 360, 14 NE 264, 
1 AmSR 831)]; Hardy v. Purington, 
6 S. D. 382, 61 NW 158. 
aioe Levinson v. Schwartz, 22 Cal. 

21. Ark.—Price v. Hartzell, 135 
Ark. 440, 205 SW 829. 

Cal.—Stewart v. Street, 10 Cal. 372. 

Mo.—Dezell v. New York Fidelity, 
ete. Co., 176-Mo. 1253, 75 Siw .1102; 
Young v. Schofield, 132 Mo. 650, 34 
SW 497; Lokey v. Rudy-Patrick Seed 
Co., (A.) 285 SW 1028; Montgomery 
v. Clem, 221 Mo. A. 486, 282 SW 1051; 
McDonald v. Benton Hotel Co., (A.) 
247 SW 228; Brickell v. Williams, 
180 Mo. A. 572, 167 SW 607; Pace v. 
American Cent. Ins. Co., 173 Mo. A. 
485, 158 SW 892; Atterbury v. Hop- 
kins, 122 Mo. A. 172, 99 SW 11.) See 
Cooper v. American Cent. Ins. Co., 
139 Mo. A. 570, 123 SW 497. 

Oh.—Hennick v. Wagner, 21 
OhNPNS 390; Inter State Vaccine Co. 
v. Redman, 20 OhNPNS 17; Bakas v. 
Casparis Stone Co., 14 OhNPNS 577. 
But see Reuscher v. Hudson, 4 Oh. 
Dec. (Reprint) 291, 1 ClevLRep 218. 

S2¢. —Burkhalter v. Townsend, 139 
SaLOato2a Locum Hy) Loss 

Que. —Bellingham v. Robb, 12 Que. 
Super. 454; Guimond jv. Gosselin, 12 
Que. Super. 178. 

[a]: It is not equivalent to a gen- 
eral denial and denies only such mat- 
ters as are expressly denied therein. 
Lokey v. Rudy-Patrick Seed Co., (Mo. 
A.) 285 SW 1028. 

[b] It may be aided. by subse- 
quent specific denials of the several 
allegations of the complaint. George 
D. Hope Lumber Co. v. Stewart, (Mo. 
A.) 241 SW 675; Brickell v. Williams, 
180 Mo. A. 572, 167 SW 607. 

[ec] But it must not leave the de- | 


[§ 331] c. Specific Denial.?® 
quires a specific denial of the allegations of the com- 
plaint,?® the denial must be special and a general 
denial is not sufficient to raise an issue,*° as, under 


| Hammett, 
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from an examination of the answer it appears that 
no material fact is denied, a qualified denial is in- 
sufficient, as raising no issue.”® 
denial is not sufficient as a denial of allegations ad- 
mitted in other paragraphs of the answer.?°® 
Waiver of objection. 
denial is filed, and no objection is taken to it, and 
issue is joined thereon, any objection which might 
have been taken to it will be held to have been 


A qualified general 


Where a qualified general 


Where the code re- 


nial dependent on inference or con- 
clusion, either of law or fact, and 
must not require plaintiff and the 
court to resort to an analysis of the 
pleading to ascertain what is denied 
and what is admitted. Cooper v. 
American Cent. Ins. Co., 139 Mo. A. 
570, 123 SW 497. 

22. Ricknor v. Clabber, 4 Ind. T. 
660, 76 SW 271; Watson v, eee 9 


Ky. Op. 296. See infra § 3 

23. Cal.—Richardson v. oe 29 
Cal.) 529. 

Colo.—Salisbury v. La Fitte, 22 
Colo. A. 90,°123 P'\124. 

Minn.—-Starbuck v. Dunklee, 10 
Minn. 168, 88 AmD 68. 

Nebr.—Gross v. Scheel, 67 Nebr. 
223, 93 NW 418. 

N. Y.—Griffin v. Long Island R. Co., 
101 N. Y. 348, 4 NE 740; Fischer vo. 
Hobbs Wall Paper Gos 177 App. Div. 
653, 164 NYS 623; Zimmerman. v. 
Meyrowitz, 34 Misc. 307, 69 NYS 800 
[rev on other grounds 77 App. Div. 
329, 639: mem, 79 “NYS 7159: / 1151 
mem]; Morley v. Combs, 124 NYS 19; 
Malcolm v. Lyon, 19 NYS 210: Ow- 


jens v. Hudnut’s Pharmacy, 12 NYS 


nee Haines v. Herrick, 9 AbbNCas 

[a] Forms held insufficient as in- 
definite and uncertain.—(1) A denial 
“except as qualified by the offer of 
judgment,” but containing no offer of 
judgment. Malcolm v, Lyon, 19 NYS 
210. (2) A denial of ‘each and every 
allegation in the complaint, except_ 
so far as the court may construe the 
statements in the answer as admis- 
sions.” Starbuck v. Dunklee, 10 
Minn. 168, 88 AmD 68. (3) A denial 
of “each and every allegation set 
forth in the plaintiff's complaint not 
consistent with the foregoing an- 
swer.’”’ Richardson v. Smith, 29 Cal. 


{b] Where what had been before 
admitted and controverted was) clear- 
ly specified, and hence there was no 
doubt or confusion as to the applica- 
tion of the denial, a denial of ‘‘each 
and every allegation not hereinabove 
admitted or controverted” is a good 
general denial. Griffin v. Long Island 


BR. Co5-10h Na ¥. 348, 2354.5 dINie a40e 

24, ‘Lake Ontario’ Nat. Bank v. 
Judson, 122 N. Y. 278, 25 NE 367, 3 
Silv. A. 105; Clark v. Dillon, 97 N. 
VASES 10 Sous ‘AbbNCas 261. 

Issues raised by general denial see 
infra § 1154. 

25. Peo. v. Northern R. Co., 42 N. 
Y. 217 [writ of error dism 12 Wall. 
(U. S.) 384, 20 L. ed. 412), 

26. Kennedy v. Dennstadt, 31 N. 
D. 422, 154 NW 271. 

27. ‘Cloutier v. Devereaux, 100 Vt. 
187, 1386 A 28. 

23. Admissions by failure i eey 
specifically see infra §§ 341-34 

29. See supra § 328. : 

30. Ark.—Chapman, ete., Land Co. 
v. Wilson, 91 Ark. 30, 120 SW 391; 
Mcllroy v. Buckner, 35 Ark. bdo. 

Cal.—Garfield v. Knight’s Ferry, 
etc., Water Co., 14 Cal. 35. 

Ga.—De ‘Soto. Plantation Co. v: 

iMG. f24 336 SE 304; 
Thornton v. Coleman, 104 Ga. 625,,. 
30 SE .782; Akers v. Decatur St. 
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some statutes,*t where the .complaint is verified,*? 
deny a contract 
pleaded** or to put in issue the execution of a writ- 
Under a code provision requiring 
a special denial of each material allegation of the 
petition controverted by defendant,*®® the material 
facts must be denied specifically and separately ;*° 
but such statutes do not require that each allegation 
of the complaint to be controverted shall be repeated 
Only such allegations as defend- 


or where defendant wishes to 


ten instrument.?4 


in the negative.** 


ant intends to controvert need be denied.?§ 
nial must be definite and certain,®® and the answer 
must point out clearly which allegations are intended 
And where it cannot be deter- 
mined what allegations are denied, all will be taken 
Denials which are as specific as the 
allegations which they are intended to meet are suffi- 
The denial should be as broad as the alle- 
gation sought to be traversed,** but no broader.** 


to be put in issue.*° 
as admitted.*! 


cient. *? 


Bank, 16 Ga. A. 262, 85 SE 201; Jest- 
er v. Bainbridge State Bank, 4 Ga. 
A. 469, 61 SE 926. 

Ida.—Cleland v. McLaurin, 40 Ida. 
Sil isan Olds 

Ind. T.—Ricknor v. Clabber, 4 Ind. 
T. 660, 76 SW 271. 


Iowa.—Robinson _ v. Larson, 112 
Iowa 173, 83 NW 900. 

Ky.—Corbin v. Com., 2 Metc. 380; 
PoE eo v. Taylor, 9 Ky. Op. 296. 


a.—Lucas v. Bpernnanar 156 La. 


207 100 S 399. 
; Mo.—Dare v. Pacific R. Co., 31 Mo. 
80. 

Mont.—Power v. Gum, 6 Mont. 5, 9 
1 De yes), 


Nev.—State v. Western Union Tel. 
Co., 4 Nev. 338. 

N. Y.—Thompson v. Wittkop, 184 
N. Y. 117, 76 NE 1081. ‘See Rosen- 
thal v. Brush, CodeRepNS 228 (under 
Code [1851] § 149). 

Oh.—Inter State Vaccine Co. v. 
Redman, 20 OhNPNS 17. 

Okl.—Citizens’ Nat. Bank v. War- 
ner, 33 Okl. 692, 127 P 388. 

Porto Rico.—Mendez v. Nussa, 13 
Porto Rico 366. 

Tex.—Cooney v. Eastman, (Civ. A.) 
183- SW.'96; he ae v. Levy, (Civ. 
A.) 173 SW’ 55 

Wis. exo ines Vv. Singer Mfg. .Co., 53 
Wis. 305, 10 NW 477. 

Eng.— Thorp v. Holdsworth, 3 Ch. 
Ds637; 

Alta.—Lougheed  v. 
WestLR 204. 

B. C.—Page v. Page, 22 B. C. 185, 
25 DomLR 99, 32 WestLR 854, 9 
WestWkly 442. 

Man.—Smith v. Canada Cycle, etc., 
Co., 20 Man. 134, 15 WestLR 344; 
Pedlar v. Canadian Northern R. Co., 
6 WestLR 201 [app dism 18 Man. 


525). 
62 Ont. L. 


Hamilton, 7 


Ont.—Richard v. Hall, 
212, [1928] 3 DomLR 189 

Que.—Guttman v. Goodman, 26 
Que. K. B. 270. 

N. W. Terr.—Smith v. Canadian 
Pac we Ry Co. le err Ta." bombed 
CanLTOccNotes 193) 

{a] Object of rule requiring a spe- 
cific denial (1) in the answer of ev- 
ery material allegation is to advise 
the opposing party what he must es- 
tablish by proof (Chapman, etc., 
Land Co. v. Wilson, 91 Ark. 30, 120 
SW 391) (2) and not to prevent leav- 
ing it to be inferred from the terms 
of a general denial (Mendez v. Nussa, 
13 Porto Rico 366). 

31. See statutory provisions. 

32. ‘ Ficund Bei eteh ce IZ 5 
Cal. 508; Garfield v. Knight’s Ferry, 
etc., Water Co., 14 Cal. 35; Paden v. 
Goldbaum, 4 Cal. Unrep. Cas. 767, 37 
P 759; Kinard v. Kaelin, 22 Cal. A. 
383, 134 P 370. 

Ida.—Cleland v. McLaurin, 40 Ida. 
371, 232 P 571; Hays v. Robinson, 35 
Tda.. 265, 206 P Le Sees. “Save Shoup, 


me 115) Pap lb. 
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is sufficient.*® 
nial to 
The de- 


2 Ida. (Hasb.) 498, 21 P 656. 

Mont.—Power v. Gum, 6 Mont. 5, 9 
iE Sela 

Nev.—State v. Western Union Tel. 
Co:, 4 Nev. 338. é‘ 

Porto Rico.—Candal v. Pierluisi, 28 
Porto Rico 564; Horton v. Robert, 
11 Porto Rico 168. 

See Morley v. Combs, 124 NYS 19 
(where the answer is not required to 
be verified, although the complaint 
is verified, the denial may be a gen- 
eral one, instead of specific). 

33. Jester v. Bainbridge State 
Bank, 4 Ga. A. 469, 61 SE 926; Lokey 
v. Rudy-Patrick Seed Co., (Mo. A.) 
285 SW 1028. 

84. See cases infra this note. 

[a] Genuineness of the signature 
must be specially denied. Dunn v. 
Downing, 7 Ky. Op. 409; Brecken- 
ridge State Bank v. Nelson, 8 La. A. 
(92 7 Gitzy v.~ Mason, 3) -a.. ch. 263% 
Henderson v. Alford, 1 La. A. 791. 
See also Bills and Notes § 1210; Con- 
tracts § 872. 


35. See statutory provisions. 

36. Dare v. Pacific R. Co., 31 Mo. 
480. 

387. Newspaper’ Feature Serv. v. 


Ses Puby Cos.140 «lia. .702,..73 S. 


38.) Newell vii Doty, 733 oN.” Yi -8s- 

39. Robinson v. Larson, 112 Iowa 
173, 88 NW 900; Boles v. Bennington, 
136, Mo. 522, 38 SW .306; ) Thorp -v. 
Holdsworth, 3 Ch. D. 637. 

Certainty generally see supra § 90. 

40. Thompson v. Wittkop, 184 N. 
Y. 117, 76 NE 1081; White v. Koster, 
89 Hun 483, 35 NYS 369; Wiley v. 
Rouse’s Point, 86 Hun 495, 33 NYS 
ad Om Miller Vv. McCloskey, 5 
NYCivProc 252, 9 AbbNCas 303; In- 
ter State Vaccine Co. v. Redman, 20 
OhNPNS 17. 


41. Williams v. Lindblom, 68 Hun 
178, 22 NYS 678 [aff 142 N. Y. 682 
mem, 37 NE 825 mem]. 

Admissions see infra § 340. 

42. Ark.—Arkansas River Packet 
Co. v. Sorrels, 50 Ark. 466, 8 SW 
683. 

Ga.—De Soto Plantation Co. v. 
Hammett, 111 Ga. 24, 36 SE 304. 

Ky.—Constaus v. Newport, 18 SW 


356, 13 KyL 802. 
Mo.—Hall v. Huffman, 32 Mo. 519. 
Mont.—Moore v. Murray, 30 Mont. 


Y.—Barkenthien v. Peo., 155 
An, Div. 285, 140 NYS 100 [aft 212 
N. Y. 36,-105 NE 808]. 
43. Cal.—Buchel v. Gray, 115 Cal. 
421, 47 P 122. 
Ga. 
Ga. A. a) 128 SE 70. 
Ind. T.—Ricknor v. Clabber, 4 Ind. 
T. 660, 76 SW 271. 
Ky.—-Garrett v. Ashcraft, 39 SW 51, 
19 KyL 38. 
N. Y.—Conkling v. Manhattan R. 
Co., 12 NYS 846. 
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Where the allegations contained in an answer con- 
tradict in express and definite terms the essential al- 
legations upon which the cause of action is founded, 
it constitutes a specifie denial.#® 
a specific denial must be determined by reference to 
the particular allegation it is designed to traverse, 
and if, taken by itself, an issue is ‘fairly made, and 
there is no admission inconsistent with it, the denial 
But it is not a sufficient specific de- 
“deny specifically each and every matter,”’*7 
or to group the allegations of the complaint and 
deny them as a whole.*® 
legations in a particular paragraph of the complaint 
has been held bad,*® as has the denial of each and 
every allegation in certain numbered paragraphs.°° 
The better rule would seem to be that the denial of all 
the allegations contained in a designated numbered 
paragraph of the complaint is good.*! It is not suffi- 
cient, however, to deny generally everything between 


The sufficiency of 


So a denial of all the al- 


44. McClave v. Gibb, 11 Misc. 44, 
rts NYS 847; and cases supra note 


[a] “No delivery” has been held 
broad enough to include every kind 
of delivery that might have been le- 
gally sufficient, whether actual or 
constructive Home Ins. Co. v. 
Swann, 34 Ga. A. 19, 128 SE 70; Rick- 
ne v. Clabber, 4 Ind. T. 660, 76 SW 

45. Simoneau v. Pacific Electric R. 
@o-,. 159 Cal. 494, 115° P2320 “Lucas 
v. Bernhardt, 156 La. 207, 100 S 399; 
Charres v. Arroyo, 16 Porto Rico 777; 
Smith v. Canada Cycle, etc., Co., 20 
Man. 134, 15 WestLR 344. See 
Princeton v. Pool, 174 Ky. 185, 191 
SW 865 (defendant’s allegation of 
ownership by adverse possession put 
in issue plaintiff’s allegation that he 
was the owner and in actual posses- 
sion of land). 

fa] Answer which denies specifi- 
cally all the allegations in the order 
in which they are pleaded in support 
of the cause of action is sufficient 
under Code, Civ. Proc. § 110. Santi- 
ago v. Caban, 23 Porto Rico 472. 


46. Racouillat v. Rene, 32 Cal. 450. 

47. Seward v. Miller, 6 HowPr (N. 
bYi1)) ropes 

48. Stephens v. Wilson, 115 Ky. 27, 


72 SW 336, 24 KyL 1832. 

49. Stickney v. Hanrahan, 7 Ida. 

424, 63 P 189. 
- 50. Lougheed v. Hamilton, (Alta.) 
7 WestLR 204; Page v. Page, 22'B. 
C. 185, 25 DomLR 99, 32 WestLR 854, 
9 WestWkly 442; Smith v. Canadian 
Pac. Con 7 "Terr. en 56, 21 
CanLTOccNotes 193; © Pollinger' *v. 
Lendon,.Ace.. Co., “CN, "We Terrien 
CanLTOccNotes 184; Daniel v. Cana- 
djany, .etc., © Cay” VON: © Wt herr) aan 
WestLR 538. . 

[a] Denial of the allegation in 
paragraphs lI, etc., up to 9, there be- 
ing nine paragraphs in the complaint, 
was held to be a general denial and 
insufficient where practice required 
a specific denial. Page v. Page, 22 
B. C. 185, 25 DomLR 99, 32 WestLR 
854, 9 WestWkly 442. 

51. La.—Newspaper Feature Serv. 
v. Southern Pub. Co., 140 La. 702, 


(easter care 

N. Y.—Youker v. Post, 161 App. 
Div. 934,146 NYS 3; “Donovan® v 
Main, 74 App. Div. 44, 77 NYS 229; 
Hoffman v. Susemihl, 15 App. Div. 
405, 44 NYS 52; N. K. Fairbank Co. 
v. Blaut, 33 NYS 713 [dist and not 
foll Baylis v. Stimson, 110 N. Y. 621, 
17 NE 144]. 
ae C.—Brown v. Cooper, 89 N. C. 

Eng.—Adkins v. aelee Metropoli- 
tan Tramways Co., 63 L. QO Be soL. 

Alta. —Kennerley Vv. Pestatt 10 
DomLR 501. 

Que.—Palliser v. Duff, 5 Que. Pr. 7. 

[a] But a general denial in the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 331-332] 


certain words and folios.®? 


and form.®* 


[§ 332] d. Denial of Knowledge or Information— 
Under codes or statutes permit- 
ting such denials®® denials of knowledge or informa- 
tion sufficient to form a belief respecting any or all 
of the facts alleged in the complaint, or to justify 
such a belief, as the case may be, are sufficient to put 
the facts, to which they are addressed, in issue to 


(1) In General. 


prescribed and scientific form of each 
and every allegation of the complaint, 
or of each and every allegation of 
a stated paragraph or subdivision of 
the complaint, which is the form re- 
quired by the code, shows without 
any scrutiny what is denied. Kelly 
v. Sammis, 25 Misc. 6, 53 NYS 825. 

[b] In Ontario, where by court 
rules a general denial is not permis- 
sible, and the silence of a pleading 
as to any allegation contained in the 
previous pleading is not construed 
as an admission of such allegation, 
where a denial of ‘each and every al- 
legation of fact set forth in para- 
graph 8’ was stricken, it was held 
that it made no difference whether 
the denial was in or out, silence, by 
rule, being as effectual a denial as an 
expressed one. Richard v. Hall, 62 
Ont: Wae2Ll25 [1928)3 DomUR 189: 

52. Caulkins v. Bolton, 98 N. Y. 
511 [mod .31 Hun 458]; Varnum v. 
Hart, 47 Hun 18, 14 NYSt 140; Avery 
Mau NeW. sy ork | '‘Cent., ..ete., «Ri Cos, 6 
NYS 547 [aff 117 N. Y. 660 mem, 22 
NE 1134 mem]; Gassett v. Crocker, 9 
Abber >(N..¥.) 339: Crosley. v. Cobb, 
3. MewPrNs.- CN: Y.)) 375.” Collins |v. 
Singer Mfg. Co., 53 Wis. 305, 10 NW 
477. But see Thompson v. Wittkop, 
184 N. Y. 117, 76 NE 1081 (holding 
that, while a denial of the allegations 
contained in certain folios of the 
complaint, where the matter denied 
was certain, was not to be commend- 
ed, yet the court would not treat the 
answer as a nullity so as to deprive 
defendant of his rig‘ht to a trial). 

[a] This method of referring to 
parts of the complaint as “at” or 
“between” certain folios, however 
convenient and easy in the first in- 
stance, serves no useful purpose on 
appeal; nor does it conform to the 
spirit of the code. Caulkins v. Bol- 
TON IS Ne Yeaolde 


53. See supra § 328. 
54. See-statutory provisions. 
55. Moore vy. American Nat. Bank, 


156 Ga. 724, 120 SH 2; Kahn v. South- 
ern Bldg., etc., Assoc, 115 Ga, 459, 
41 SE 648: De Soto Plantation Co. v. 
Hammett, 111 Ga. 24, 36 SE 304. 

56. Nolan v. Hentig, 138 Cal. 281, 
71 P 440; Mitterwallner v. Supreme 
Lodge K. & L. G. S., 37 Misc. 860, 76 
NYS 1001 [rev on other grounds 38 
Misc. 729 mem, 78 NYS 1127 mem]; 
Porto Rico Benev. Soc. v. Ponce, 28 
Porto Rico 773. 

57. Porto Rico Benev. Soc. v. 
Ponce, supra. But see Nardini v. 
Reid, 8 Newfoundl. 91 (holding that 
a verbatim denial of the matter set 
up in the statement of claim sets up 
an issue). 

Literal denials as negatives preg- 
nant see infra § 335. 

58. [a] In many states it is pro- 
vided by statute that, when defend- 
ant has no knowledge or information 
sufficient to form a belief respecting 
any or all of the facts alleged in the 
complaint, he may deny such knowl- 
edge or information in his answer. 
Other codes permit a denial of suffi- 


Even where a general 
denial is not permitted,®? an answer denying, para- 
graph by paragraph, the truth of such material al- 
legations as plaintiff must prove in order to recover 
may, under some code provisions,®* be sufficient.®* 
A specifie denial should not, in most cases, deny in the 
exact words of the allegation ;5° it should not be 
merely literal, but should be a denial in substance 
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as a sham.°®? 


cient information to justify a belief. 
In others it is provided that defend- 
ant may allege lack of information or 
belief. See statutory provisions. 

59. U. S.—Neubauer v. American 
Pareetaad CO, “LT Ked= 278: 

Ark. é 
12 SW 204. 

Cal.—Read v. Buffum, 79 Cal. 77, 
21 P 555, 12 AmSR 131; Womble v. 
Walbur SoCal, AW 535; 86 P* 916: 

Colo.—Myers v. Hayden, 82 Colo. 
98, 257 P 351; Jones vy. Ft. Collins 
Nat. Bank, 74 Colo. 140, 219 
Colorado-Coal, ete., “Co. Vv: 
be Colon glee lon ras 9 

25 Ga. A. 


784, “T05 SE 46. 


Ida.—Joyce v. Rubin, 23 Ida. 296, 
130 P 793; Golden v. Spokane, etc., 
R. Co., 20 Ida. 531, 118 P 1077. 


Towa.—Tewksbury v. Title Guar- 
anty, etc., Co., 180 Iowa 1350, 163 
NW 435; Provident Bank-Stock Co. 
v. Schafer, 110 Iowa 440, 81 NW 689; 
Beyre v. Adams, 73 Iowa 382, 35 NW 
491; McPhail v. Hyatt, 29 Iowa 137. 

Ky.—Coal Run Min. Co. v. Inter- 
state Coal, etc., Co., 198 Ky. 456, 248 
SW 1024 
Ae pe _—Amoss V. Burleson, 8 La. A. 

Minn.—Ames v. First Div. St. Paul, 
ete;; R._Co., 12. Minn: 412. 

Mo.—Watson v. Hawkins, 60 Mo. 
550. 

Mont.—Hough v. Rocky Mountain 
F. Ins. Co., 70 Mont. 244, 224 P 858. 
Under former statute see infra note. 

N. M.—Clark v. Apex Gold Min. Co., 
13. N. M. 416, 85 P 968. 

N. Y.—Cassidy v. McFarland, 139 
N. Y. 201, 84 NE 893; Bennett v. 
Leeds Mig, Co, 110 N.Y. 450,.17 NE 
669, 14 NYCivProc 443; Wayland V. 
Tysen, 45 N. Y. 281 [rev 9 AbbPrNS 
791; Simmons v. Sisson, 26 N. Y. 
U. S. Casualty Co. v. Jamieson, 
122 "App. Div. 608, 107 NYS 490; Con- 
olly v. Schroeder, 121 App. Div. 634, 
106 NYS 303; Matter of McLean, 62 
Hun i, 16 NYS 417; Warner v. U. S. 
Hand, sete. Co:, 63. Fun 8k2) 6 NYS 
411; Tracy v. Baker, 38 Hun 263; 
Sherman y. Bushnell, 14 Barb. 493, 7 
HowPr 171; Duncan v. Lawrence, 16 
N. Y. Super. 103, 6 AbbPr 304; Madi- 
son v. Neuburger, 130 Mise. 650, 224 
NYS 461; Ambercrombie, etc., Co. v. 
Colford, 123 Misc. 138, 204 NYS 209; 
Scranton Lehigh Coal Co. v. Hetkin, 
78 Mise. 512, 188 NYS 617; Nichols v. 
Corcoran, 38 Misc. 671, 78 NYS 242; 
Batterman y. Journal Co., 28 Misc. 
375, 59 NYS 965; Pennsylvania, etc., 
Oily Co., v. Spitelnik,. 27-Mise. 557, 58 
NYS 311; Sanchez, etc., Co. v. Hirsch, 
27 Misc. 202, 57 NYS 795; Stockton 
v. Kenney, 24 Misc. 300, 52 NYS 1006; 
Hughes v. Wilcox, 17 Misc. 382, 39 
NYS*=210; Nicoll virClark, ‘13° Misc: 
128, 34 NYS 159; Steinam v. Bell, 7 
Misc. 318, 27 NYS 905; Coney Island 


Bank v. Weinberg, 190 NYS 203; 
Kingsbury v. Anderson, 162 NYS 730; 
Engel v. Georgiades, 140 NYS 93; 


Johnston v. Simpson Crawford Co., 
115 NYS 141; Hyde v. Kitchen, 21 
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the same extent as though the facts themselves were 
denied,®® and cannot be treated as frivolous,®® or 
In some jurisdictions, when’ not au- 
thorized by statute, this form of denial has been held 
insufficient, and to constitute an admission of the 
facts alleged;®2 but in others, where defendant is 
unable either to admit or to deny an allegation, he 
is permitted to aver want of knowledge sufficient to 
form a belief,®? which subjects plaintiff to the same 
burden of proving,®* and gives to defendant the same 
right of controverting the allegation to which it ap- 
plies®® as would a denial; 
where the statute requires the facts to be specifically 
denied positively or according to information and 
belief,°° a denial of knowledge or information re- 
specting the matters alleged is insufficient.®* 


but of course in cases 


To au- 


NYS 238; Hagadorn v. Edgewater, 
13 NYS 687; Johnson v. Haberstro, 
TINYSt 225; Leach v. Boynton, 3 
AbbPr 1; Flood v. Reynolds, 13 
HowPr 112; Temple v. Murray, 6 
HowPr 329; Snyder v. White, 6 
HowPr 321; Genesee Mut. Ins. Co. v. 


Moynihen, 5 HowPr 321; 
v. Kimball, 1 CodeRep 49. 

N. C.—North Carolina School Book 
Depository, Inc. v. Riddle, 109 N. C. 
432, 130 SB 15; Farmers’, ete., Bank 
Vv. CE 75 N.C. 45. 

N. D.—Sigmund v. Minot Bank, 4 N. 
D. 164, 59 NW 966. 

Or.—Law Guarantee, etc., Soc. v. 
Hogue, 37 Or. 544, 62 P 380, 63 P 690; 
Colburn wv.) Barrett, (21 Or: (27,226 
1008; Robbins v. Baker, 2 Or. 52. 

S. C.—Adams v. Jackson, 106°'S..C. 
544, 91 SE 863. 

Ss. D.—Cumins v. Lawrence Coun- 
ty, 2 S. D. 452, 50 NW 900. 


Dickerson 


Tex.—Spencer V. -aevy,- 3 €Cive Ac) 
173 SW 550. 

Wash.—Peters v. McPherson, ‘62 
Wash. 496, 114 P 188; Colby v. Spo- 


kane, 12 Wash. 690, 42 P 112. 

Wis.—Pearson vy. Neeves, 92 Wis. 
319, 66 NW 357. 

“When .. . [defendant] is un- 
able, either from his own knowledge ~ 
or upon information he has received, 
to say whether the allegation is true 
or not, he may say so, and. this will 
be sufficient to put the allegation in 
issue.” Edwards v. Lent, 8 HowPr 
GNA) 28s 29} 

[a] It is superfluous to add de- 
nial of facts, after denying any 
knowledge or information of them 
sufficient to form a belief. Flood v. 
Reynolds, 18 HowPr (N. Y.) 112: 

[b] Exact equivalent of a plea of 
nil debet at common law. Simmons 
v. Sisson, 26 N. Y. 264. 

Limitations upon use of this form 
of denial see infra § 333. 

60. See supra § 225. 

61. See supra § 224. 

62. Montpelier Nat. L. Ins. Co. v., 
Martin, 57 Nebr. 350, 77 NW 769; 
Wilson v. Neu, 1 Nebr. (Unoff.) 49° 
95 NW 502; McGowan v. Lustig- 
Burgerhoff Co., 93 Pa. Super. 227. 
See Rossiter v. " Loeber, 18 Mont. 372, 
45 P 560; State v. Butte City Water 
Coz 8 Mont. 199, 44 P 966, 56 AmSR 
574, 32 LRA 697 (prior to code of 
civil procedure enacted in 1895). 

Admission by ee to deny gen- 
erally see infra § 34 


63. Sayles v. bite G Gerald, 72 Conn. 
891, S44 A 733). 

64. Sayles v. Fitz Gerald, supra. 

65. Sayles v. Fitz Gerald, supra. 

66. See statutory provisions. 


67. San Francisco Gas Co. v. San 
Francisco, 9 Cal. 453; Humphreys v. 
McCall, 9 Cal. 59, 70 AmD 621; Curtis 
v. Richards, 9 Cal. Sshie Anderson Vv. 
Parker, 6 Cal. LAR Jacobs v. Hagan, 
73 Conn. 740, 49 A 202; State v. Butte 
City Water. Co., 18 Mont. 199, 44 P 
966, 56 AmSR 574, 32 LRA 697; Crane 
Bros. Mfg. Co. v. Morse, 49 Wis. 368, 
5 NW 815. 
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thorize a denial of this character, a want of belief 
is sufficient,°* and it is not improper, where the stat- 
ute does not authorize a denial of knowledge or in- 
formation, to state in connection with the denial that 
defendant has no knowledge or information on which 
this form of pleading is 
based solely upon statute, unless the form prescribed 
by the statute is followed with substantial strictness, 
the answer will be insufficient;7® but a substantial 
compliance is generally held sufficient.“ 
held that, where the statute permits a denial of in- 
formation or knowledge sufficient to form a belief, a 
denial merely of “information,”*? or merely of 


to form a belief.°® Where 


68. Smith v. Allen, 63 Nebr. 74, 88 
NW 155; McIntosh v. Omaha, 3 Nebr. 
(Unoff.) 408, 91 NW 527; State v. 
Hancock County, 11 Oh. St. 183; Mc- 
Kenzie v. Washington Ins. Co., 2 Disn. 
(Oh. ). 22:3. 

69. See cases supra note 68. 

70. Ark.—Haggart v. Ranney, 73 
Ark. 344, 84 SW 703. 

Cal.—Aronson vy. Pearson, 199 Cal. 
295, 249 P 194. 

Colo.—Welles v. Colorado Nat. L. 
Assur. Co., 49 Colo. 508, 113 P 524; 
Downing North Denver Land Co. v. 
Burns, 30 Colo. 283, 70 P 413; Grand 
Valley Irr. Co. v. Lesher, 28 Colo. 
273, 65 P 44; Jones v. Perot, 19 Colo. 
141, 34 P 728; Haney v. People, 12 
Colo. 345, 21 P 39; James v. McPhee, 
9) (Colo. v486) 13. e535" Solomon” vi. 
Brodie; 10.-Colo. ‘A. 353,.50 P..1045. 

Ga.—Moore v. Calvert Mortg., etc., 
Co., 13 Ga. A. 54, 78 SH. 1097. 

- TIowa.—Claflin v. Reese, 54 Iowa 
544, 6 NW 729; Manny v. French, 23 
Iowa 250. 

Ky.—Gorman vy. Young, 18 SW 369, 
13 KyL 785; Stevenson v. Flournoy, 
89 Ky. 561, 13 SW 210, 11 KyL 745; 
Corbin v. Com., 2 Mete. 380; Terrill 
v. Jennings, 1 Mete. 450. 

La.—Maddox v. Robbert, 165 La. 
694, 115 S 905; Wessell Plumbing 
Co. v. Norton, 3 La. A. 680. 

Mo.—Watson v. Hawkins, 60 Mo. 
550: Revely v. Skinner, 33 Mo. 98. 

Mont.—Quickenden v. Hulbert, 82 
Mont. 501, 272 P 994. 

N. Y.—Matter of Clement, 132 App. 
Diva DoS lle Nou SOF Jurgens iva 
‘Wichmann, 124 App. Div. 531, 108 
NYS 881; Rochkind v. Perlman, 123 
App.. Div. 808,,..108 NYS 224, 1151 
mem; Steinback v. Diepenbrock, 52 
App. Div. 437, 65 NYS 118; Elton v. 
Markham, 20 Barb. 343; Sheldon v. 
Sabin, 12 Daly 84, 4 NYCivProc 4; 
Galbraith vy. Daily, 37 Misc. 156, 74 


NYS 837; Burkert v. Bennett, 35 
Mises 318; 0b SN YSol44-) Singer iv. 
Effier,, 16 Misc. 334, 39 NYS 720; 


Hautemann vy. Gray, 5 NYCivProc 
224: Sayre v. Cushing, 7 AbbPr 371; 
Nichols v. Jones, 6 HowPr 355; Wood 
v. Staniels, 3 CodeRep 152. 


N. C.—Woodcock v. Bostic, 128 N. 
C. 243, 38 SE 881; Fagg v. Southern 
Bldg., etce., Assoc., 113 N. C. 364, 18 


SE 655. 

N. D.—Massachusetts L. & T. Co. 
v. Twitchell, 7 N. D. 440, 75 NW 786; 
Sigmund v. Minot Bank, 4 N. D. 164, 
59 NW _ 966. 

Or.—Law Trust Soc. v. Hogue, 37 
Or.. 544, 62 P 380, 63 P 690. 

Wis.—Sweet v. Davis, 90 Wis. 409, 
63 NW 1047; Hastings v. Gwynn, 12 
Wis. 671. 

[a] Thus an answer, denying that 
a copy of the note set forth in the 
complaint is correct upon the ground 
that defendants had no recollection 
of words and phrases of the note 
and no other information on the sub- 
ject sufficient to enable them to an- 
swer more specifically, is not the 
statutory denial provided for in Code 


Ciy. Proc. § 437 subd 2. Union Trust 
Co.: Vv. Dickinson, 30,/Cal. A. 91, 157 
P. 615. 


[b] Denial of knowledge or infor- 
“mation should be addressed to the al- 
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“knowledge” 


It has been 


legations, and not to the paragraph. 
Bidwell v. Overton, 13 NYS 274, 26 
AbbNCas 402. 

[ec] Defendant may not deny lack 
of knowledge or information of facts 
merely for the purpose of putting al- 
legations of the petition in issue. 
Wessell Plumbing Co. v. Norton, 3 
La. A. 680. , 

[d] Can “neither affirm nor deny.” 
—Without an explanation of his pro- 
fessed ignorance, one who has signed 
an instrument will not be permitted 
to allege that for want of knowledge 
he can neither affirm nor deny al- 
legations concerning it. Angier vy. 
Equitable Bldg., ete., Assoc., 109 Ga. 
625, 35 SE 64; Smith v. Champion, 
102 Ga. 92, 29 SE 160. 

[fe] “Do not know,” etc.—Merely 
alleging that defendants ‘do not 
know” or “do not of their own knowl- 
edge know” is not sufficient without 
an explanation of the lack of knowl- 
edge. English yv..Grant, 102 Ga. 35, 
37, 29 SH 157: 

[f] Was not “advised.”—An an- 
swer stating that defendant was not 
“advised” as to a fact pleaded is not 
sufficient, under provision of a code 
permitting defendant to allege want 
of knowledge or information sufficient 
to constitute a belief. Goff v. Black- 
burn, 221 Ky. 550, 299 SW 164. 

71. LIowa.—McFarland v. Lester, 23 
Iowa 260. 

Ky.—Dickinson v. Gray, 8 SW 876, 
9 SW 281, 10 KyL 292; Hutchings v. 
Moore, 4 Metce. 110. 

Minn.—Macalester College v. Nes- 
bitt, 65 Minn. 17, 67 NW 652; Morton 
v. Jackson, 2 Minn. 219. 

Mont.—Trevarthen y. Peeler, 39 
Mont. 33, 101 P 149; Pengelly_v. 
Peeler, 39. Mont. 26, 101 P 147; Mil- 
waukee Gold Extraction Co. v. Gor- 
don, 37 Mont. 209, 95 P 995. 

N. Y.—Hidden v. Godfrey, 88 App. 
Div. 496, 85 NYS 197; Pray v. Todd, 


71 App. Div. 391, 75 NYS 947; Mee- 
han v. Harlem Sav. Bank, 5 Hun 439; 
Hinds v. Bonner, 63 Mise. 258, 116 


NYS 663; Scully v, Wolf, 56 Misc. 
468, 107 NYS 181. 

S. C.—Gilreath v. Furman, 57 S. C. 
2895. oD) LUO LO. 

S. D.—Wilson y. Commercial Un- 
ion Ins. Co., 15 S..D. 322, 89 NW 649. 

Wash.—Seattle Nat. Bank v. Meer- 
waldt, 8 Wash, 630, 36.P. 763. 

See Conder v. Stallings, 161 N. C. 
17, 19, 76 SH 627 (a verified answer 
in an action for specific performance 
of a lost bond for title, which denies 
that the bond embraces the land in 
controversy according to defendant’s 
“best recollection and belief”, is suf- 
ficient under a code permitting denial 
of knowledge or information suffi- 
ecient to form a belief). 

[a] The following forms have 
been held sufficient.—(1) An answer 
denying “any knowledge or informa- 
tion sufficient to form a belief as to 
the truth or falsity of the allegations 
contained in the paragraph of the 
complaint numbered ‘III.’” Scully v 
Wolf, 56 Misc. 468, 469, 107 NYS 181. 
(2) “She denies that she has knowl- 
edge or information sufficient to form 
a belief as to the allegations con- 
tained in fourth, fifth and sixth par- 


good denial under the statute. 
allege want of knowledge or information, where the 
statute requires the additional element of such want 
“sufficient” to form a belief.7* 
mits defendant to place his denial on the ground that 
he has no “information or belief” ~sufficient to en- 
able him to answer an allegation, it is not sufficient 
to deny possession of “knowledge or information to 
form a belief.” 
legations of fact.7° 
edge or information respecting facts alleged, he may 
predicate a defense hypothetically upon those 
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sufficient to form a belief,7* is not a 


Nor is it sufficient to 


Where statute per- 


The denial must be addressed to al- 
If defendant denies any knowl- 


agraphs of the complaint.” Adams 
Vv. \Jaekson;, 106: TS! — Cie"5 44,0 547m 
SE 863. (3) That defendant “had not 
and could not obtain sufficient knowl- 
edge or information upon which to 
base a belief.” Myers v. Hayden, 82 
Colo. 98," 102, 257. Po sol. . Cn bane 
allegations of article 2 of plaintiff's 
petition are denied for lack of suffi- 
cient information to justify a belief 
therein.’’ Amoss v. Burleson, 8 La. A 
359, 361, 

[b] The following form has been 
suggested as proper under Rev. St. 
(1911) art. 19022. “That. defendant 
does not know whether the allega- 
tions of fact that [stating such facts] 
are true or not, and that he has no 
such information as would enable him 
to form a belief in reference thereto.” 
Spencer v. Levy, (Tex. Civ. A.) 173 
SW_ 550. 

72. Cal.—cCurtin v. 
Cal A SAT0s 251. PR 238i. 

Colo.—Welles v. Colorado Nat. L. 
Assur. .Co., 49° Colo. -508,. 113 =P" 5240 

Mont.—Quickendeén vy. Hulbert, 83 
Mont. 501, 272 P 994, 

N. Y.—Bennett. v. Lake, 47 N. Y. 
93; Hdwards v. MacAriney, 193 App. 
Div. 334, 183 NYS 851;-.A. D. Kneup- 
er Specialty Co. v. Kneuper, 171 App. 
Div. 555, 157 NYS 395; Locomobile 
Co. v. De Witt, 59 Misc.*221, 110 NYS 
413; Genninger v. Frank A. Wahlig 
Co., 116 NYS 578. 

Ss. C.—Pegues vy. 123 Sauces 
456, 123 SE 8. 

[a] To deny sufficient information 
“to either admit or deny” is not suf- 
ficient under a statute requiring a de- 
nial of knowledge or information suf- 
ficient “to form a belief.’’ Pegues v. 
Polson, 128 S. C. 456, 458, 123 SE 8. 

73. Haggart v. Ranney, 73 Ark. 
344, 84 SW 703; New York v. Halsey, 
132) App: ) Dive 192), 116) NEY Su Sai 
Singer v. Effler, 16 Misc. 334, 39 NYS 
(20; > State .v. Trask, 136. Wist sos, 
115 NW 823. But see Coal Run Min. 
Co. v. Interstate Coal Co., 198 Ky. 
456, 248 SW 1024 (to the effect that 
answer that defendant had no knowl- 
edge of a fact and therefore denied 
the same was equivalent to denying 
sufficient knowledge or information to 
form belief, but deciding case on oth- 
er grounds). 

fa] An answer alleging that de- 
fendant has no knowledge as to the 
truth of the allegations of the com- 
plaint, and therefore denies the same, 
is insufficient. Finn v. Post, 61 Misc. 
136, 112 NYS 1046. 

WL, Hodge v. Morin Co., 5 Ky. Op. 

75. Aronson v. Pearson, 199 Cal. 
295, 298, 249 P 191; Aronson v. Pear- 
son, 199 Cal. 286, 249 P 188, 51 ALR 
1380; Brooks v. Nelson, (Cal. A.) 272 
P 610; Nave v. Graham, 37 Cal. A. 
S82 4 PT Ge 

[al Want of information only is 
not sufficient where statute requires 
information or belief. Curtin v. Salo- 
mon, 80 Cal. A. 470, 251 P 237; Tur- 
ner v. Watkins, 36 Cal. A. 503, 172 ia 
620; Davidow v. Griswold, 23 Cal. 
188,-1387 2619. 

76. Emery v. Baltz, 94 N. Y. 408. 

[a] Denial of what amounts mere- 
ly to a legal conclusion based upon 


Salomon, 80 


Polson, 


Oa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 


§§ 332-333] 


facts;77 and a denial of knowledge or information 
when general may be qualified as in the case of a posi- 
The allegations respecting which de- 
fendant has no knowledge or information must be 


tive denial.*8 


clearly specified.79 The allegation 


ther generally to all the averments of the complaint 
thus intended to be denied, or specifically to such as 
are to be met by that form of plea,®° and should not 
leave in doubt what is covered by denials of knowl- 


A denial 


edge and information.§! 


information directed to each and every allegation of 
the complaint is permissible,*? but not such a de- 
nial when addressed to “all” the allegations of the 
It has been also held that such a de- 


eomplaint.§? 


lack of knowledge or information suf- 
ficient to form a belief is not an ef- 
fectual denial. Emery v. Baltz, 94 
N. Y. 408. 

Denial of legal conclusions gener- 
ally see supra § 328. 

77. Dovan v. Dinsmore, 33 Barb. 
CN. Y.). 86, 20 HowPr 503; Brown v. 
Ryckman, 12 HowPr (N. Y.) 313. 

_ Hypothetical pleading generally see 
supra § 87. 

78. Pengelly v. Peeler, 39 Mont. 
26, 101 P 147; Learned v. New York, 
21 Mise. 601, 48 NYS 142; General 
Inv. Co. v. Interborough Rapid Trans- 
it Co; 193 NYS &88i;—Smith vy. Gratz, 
59 How Pr (N.Y...) 27%. 

Qualified denials generally see su- 
pra § 330. 

79. Baylis. v.. Stimson, .110..N. Y. 
621,.17 NI "144; Sheldon v. Sabin, 12 
Daly (N. Y.) 84; N. K. Fairbank Co. 
v. Blaut, 33. NYS 713; Bidwell v. 
Overton, 13 NYS 274. 

80. Kirschbaum vy. Eschmann, 205 
No Y¥. 127; 98 NE 328". D, -&,G.. Girl 
Coat Co. v. Kafka, 218 App. Div. 607, 
218 NYS 509 [motion to dism app 
den 245 N. Y. 572 mem, 157 NE 862 
mem, and aff 245 N. Y. 646 mem, 157 
NE 893 mem]; Jacobs v. Wanamaker, 
77 Mise. 563, 138 NYS 387. 

81. Cooper v. American Cent. Ins, 
Gos -139-,.Vvbo. ~A.. ° 570, 42355 W, 497; 
Kirschbaum v. Eschmann, 205 N. Y. 
127, 98 NE 328; Jacobs v. Wanamak- 
er, 77 Misc. 563, 138 NYS 387; Spen- 
eer v. Levy, (Tex. Civ. A.) 173 SW 
550. 


“material” allegations of complaint, 


as it necessarily leaves open the ques- }) 


tion as to what allegations the plead- 
er regards as material. Swing -v. 
Fngle, 143 App. Div, 181, 127 NYS 
322: 


82. Rosensteil v. Van Cott, 5 App. 
Div. 128, 39 NYS 58; Collins v. North 
Side: Pub... Coz, 1° Misc! 2115 20 NYS 
892 [aff 3 Misc. 635 mem, 22 NYS 
1132 mem]. 

[a] In Kentucky it is held that a 
denial of knowledge or information 
must be specific. Ward v. Edge, 100 
Ky. 757, 39 SW 440, 19 KyL 59. 

83. Collins v. North Side Pub. Co., 
1 Mise. 211, 20 NYS 892° [aff 3° Mise. 
635 mem, 22 NYS 1132 mem]. 

84. Etchas v. Orena, 121 Cal. 270, 
53 P 798; Hidden v. Godfrey, 88 App. 
Div, .496,. 85 NYS 197; Johnston v. 
Simpson Crawford Co., 115 NYS 141; 
Seattle Nat. Bank v. Meerwaldt, 8 
Wash. 630, 36 P 763. See Jacobs v. 
Wanamaker, 77 Misc. 563, 564, 138 
NYS 387 (holding that an answer that 

-defendant “denies that he has any 
knowledge or information sufficient 
to form a belief as to the truth of 
any of the allegations contained in 
paragraphs . . {naming them] of 
the complaint” is sufficient); Adams 
v. Jackson, 106 S. C. 544, 91 SE 863 
(holding sufficient a denial of knowl- 
edge or information sufficient to form 
a belief ‘as to the allegations’? con- 
tained in certain named paragraphs 
of the complaint). But see White v. 
Gibson, 61 Misc. 436, 437, 113 NYS 
983 (holding that defendant’s answer 
“that it has no knowledge or infor- 
mation sufficient to form a belief as 
10 the truth of any of the allegations 


[a] Should not be addressed to |, 


PLEADING 


should refer ei- 


of knowledge or 


contained in the articles of said 
amended complaint . . Lnumber- 
ing them]’’ is insufficient to raise an 
issue as too loose and slovenly). 

{a] Denial for lack of knowledge, 
‘information, or belief of “each and 
every of the allegations contained in 
‘said paragraphs” (numbering them) 
‘is sufficient under Rev. Codes § 4183 
Joyce v. Rubin, 23 Ida. 296, 305, 130 
hEe Uoion “5 
| 85. Jacobs _v. Wanamaker, 177 
'Mise. 563, 138 NYS 387. 
+ 86. Kirschbaum v. Eschmann, 205 
PNG e Naples feleO/S) NES ere Da arcu Gyliel 
Coat Co. v. Kafka, 218 App. Div. 607, 
'218 NYS 509 [motion to dism app 
iden 245 N. Y. 572 mem, 157 NE 862 


mem]. 
87. See supra § 332: 
88. Walsh v. Barrett, 154 App. 


'Div. 461, 189 NYS 68. 
i 89. Cal.—Weill v. Crittenden, 139 
iCal. 488, 73 P 238; Etchas v. Orena, 
121. Cals 270); 53 °P.798.~ wiullatly ow. 
‘Townsend, §t19 “Cali. 4% = 50" 2.4 10662 
‘Curtis. v. Richards, 9 Cal. 33; Barna- 


iby 'v. Barnaby, (A.) 279 P 1064; U. 
\S. Fidelity, etc., Co. v. ‘Smith, (A.) 
1275 P 878; Brooks v. Nelson, (A.) 


272 P 610; Davidow v. Griswold, 23 
ROA ALES 8. els etn Od ols 
| Conive. Brasers Li Calt. Av. 3735 105) Pe 
130; Hewel v. Hogin, 3 Cal. A. 248, 
184 P 1002., 

' Colo.—Campbell v. Creighton, 63 
Colo. 478, 167 P 975; Smith v. Stubbs, 
116*-Coloy A+ 130, 63" 955" Bravert 
Ve Meslern” TLE CololvAT Zs 81 soe. 28s. 

Ida.—Sneddon vy. Birch, 39 Ida. 720, 

230 P 29. 
' Ky.—Coal Run Min. Co. v. Inter- 
state Coal, etc., Co., 198 Ky. 456, 248 
SW 1024; Edge v. Central Constr. 
Co., 195 Ky. 646, 2438 SW 19; Louis- 
ville, etc., R. Co. v. Greenbrier Dis- 
tillery: Co., 170 Ky. 775,.187 SW 296; 
Nashville, ete., R. Co. v. Carrico, 95 
Ky. 489, 26 SW 177, 16 Kyl 66; Ken- 
| tucky River Nav. Co. v. Com., 13 Bush 
435; Barret v. Godshaw, 12 Bush 592; 
Gridler v. Farmers’, etc., Bank, 12 
'Bush 3833; Woodward v. Stimmell, 1 
Ky. Op. 81, 

Minn.—Starbuck v. Dunklee, 10 
Minn. 168, 88 AmD 68; Morton v. 
Jackson, 2 Minn. 219. 

Mont.—Hough v. Rocky. Mountain 
F. Ins. Co., 70 Mont. 244, 224 P 858. 

N. M.—Department Store Co. v. 
Gauss-Langenberg Hat Co., 17 N. M. 
112, 125 P 614. p ‘ 

N. Y.—Kirschbaum v. Eschmann, 
205 N. Y. 127, 98 NE 328; Duggan v. 
Lubbin, 219 App. Div. 433, 220 NYS 
684; Sutton v. Duntley, 205°Anpp. Div. 
660, 199 NYS 588; Voris v. Schmal- 
ing, 185 App. Div. 773, 173 NYS 424; 
Wigand v. Bachmann: Bechtel Brew- 
ing Co., 169 App. Div. 285, 154 NYS 
840 [mod:on other grounds 222 N. Y. 
272, 118 NE 618]; Theobald v. U. S. 
Rubber Co., 157 App. Div. 446, 142 NYS 
187; Preston v. Cuneo, 140 App. Div. 
144, 124 NYS 1031; Bogart v. New 
Work, 128 App.) Div.!139,) 112 gNYS 
549; Purdy v. New York, 126 App. 
Div. 320, 110 NYS 822 [rev on other 
grounds 193 N. Y. 521, 86 NE 560]; 
Balliett v. Metropolitan L. Ins. Co., 
125 App. Div. 705, 110 NYS 77; Roch- 
kind v. Perlman, 123 App. Div.- 808, 
108 NYS. 224, 1151 mem; Hand v. 


Bartlett, Hst. | 


[49 C.J.] 265: 


nial may be addressed to each and every allegation 
in designated paragraphs.** 
edge or information sufficient to form a belief which 
are not addressed to any specific allegation of any 
paragraph of the complaint, nor to each and every 
allegation thereof, but to “the allegations contained” 
in such and such a paragraph, are not sufficient,** 
because vague and evasive.®® 

[§ 333] (2) Limitations on Use of Such Denial. 
Where the application of the rule above stated®* 
would be unreasonable, it should not be applied.’* 
Facts either actually or presumptively within the: 
knowledge of defendant,®® or which relate to per- 


But denials of knowl- 


Miller, 58 App. Div. 126, 68 NYS 531; 
McNeeley v. Welz, 20 App. Div. 566, 
47 NYS 310; Compton v. Beecher, 17 
App. Div. 38, 44 NYS: 887; Richard- 
son v., Wilton, 6 N. ¥. Super. 708; 
Schwartz v. Ribaudo, 52 Mise. 102, 101 
NYS 599 [rev on other grounds 110 
NYS 352]; Singer v. HMer, 16 Misc. 
334, 39 NYS 720; McNeil Lumber Co., 
Ine. v. Chase, 154 NYS 872; Lawrence 
v. Derby, 15. AbbPr = 346 note, 24’ 
HowPr 133; Wesson v. Judd, 1 AbbPr 
254; Thorn v. New York Cent. Mills,’ 
1-AbbPr 187, 10 HowPr 19; Shear- 
man v. New York Cent. Mills, 1 AbbPr 
187; Lewis v. Acker, 11 HowPr 163; 
Mott v. Burnett, CodeRepNS 225 [mod 
on other grounds 2 BE. D. Smith 50]. 
N. C.—Lay Gas Mach. Co. v. Falls 
of Neuse Mfg. Co., 91 S.C. 74. fe 
Kon ee re Mills, 40 Or. 424, 67 PB 
Pa.—Snellenberg Clothing: Co. v. 
Levitt, 282 Pa. 65, 127 A 309; Enyard 
v. Enyard, 24 Pa. Co. 319. § 
Ss. D.—Bartow v. Northern ‘Assur. 
Co:, 10,S..D. 182-72 INIWe 86. 
Wash.—Raymond y. Johnson, 17 
Wash. 232, 49 P 492; 61 AmSR 908. 
Wis.—Carpenter v: Rolling, 107 
Wis: 559, 83 NW 953. 
And see cases infra this note. ) 
[a] Facts of universal notoriety: 
cannot be so deemed or put in issue. 
Matter of Clement, 132 App. Div. 
598; IN YS 305 
{b] Particular facts held pre- 
sumptively within defendant’s knowl- 
edge.—(1) Board furnished defend- 
ant’s employees, and teams, material, 


‘and services provided. Zany v. Raw- 


hide Gold Min. Co., 


15. Cal. A. 373, 
114 P 1026. 


(2) Execution by defend- 


}ant corporation’s agent of note sued 


on. Thorn v. New York Cent. Mills, 
10 HowPr (N. Y.) 19 [1 AbbPr 187]: 
(3) Making of promissory note by one 
defendant, and its indorsement by an- 
other. Bank of Long Island v. Schild- 
kraut, 162 NYS 699. (4) Payment to 
defendant on account of a designated 
check, for a stated amount, for which 
plaintiff had received no credit. Coal 
Run Min. Co. v. Interstate Coal, ete., 
Co., 18 Ky. 456, 248 SW 1024. (5) 


Pee hig tas of defendant to plain- 
‘Pay es 


Brady v. Ranch Min. Co., 7 Cal. 
A. 182, 94 P 85; Department Store 
Co. v. Gauss-Langenberg Hat Co., 17 
N. M. 112, 125 P 614. (6) Owner- 
ship of interest coupons payable to 
bearer. Mt. Sterling Water, etc., Co. 
v. Wyalusing First Nat. Bank, 147 
Ky. 376, 144 SW 3870. (7) Plaintiff’s 
peaceable possession of premises, in 
action for forcible entry and detain- 
er. Brown v.. Martin, 23 Cal. A. 736, 
LS Oe ch S23. (8) Purchase and re- 
ceipt of goods sold and delivered. 
Janson v. Bryant, 52 Cal. A. 505, 199 
P 542. But see infra this note [d] 
(2). (9) Relationship of principal 
and agent between defendant and an- 
other. Hough v. Rocky Mountain: F. 
Ins. Co.,.70: Mont. 244, 224 PRP 858; 
Olympia v. Turpin, 70 Wash. 581, 127 
P 210. (10) That check sued on was 
defendant’s. Kentucky Coal Min. Co. 
vy. Mattingly, 133 Ky. 526, 118 SW 
350.. (11) That defendant water com- 
pany had sufficient water available 
to furnish water to which plaintiff 
was entitled under contract. Sand- 


266 [49 C.J.] 


sonal transactions of defendant,®® cannot properly 
be put in issue by a denial of knowledge or informa- 
tion sufficient to form a belief, although defendant 
may use this form of denial, if he shows in connec- 
tion therewith facts which overcome the presump- 


erson v. Salmon River Canal Co., Ltd., 
34 Tda 45. 1992P 9995 23Gi2), Phat no 
part of nonnegotiable note signed by 
defendant had been paid. Bartlett 
Bst: "Co: vi Fraser, 11'Cal A. 373,105 
P 130. (13) That plaintiff’s claim 
was presented to city comptroller and 
he failed to allow or pay_it. SBor- 
ough Constr. Co. v. New York, 131 
App. Div. 278, 115 NYS 697 [rev 200 
N. Y. 149, 98 NE 480, 140 AmSR 633]. 
(14) Written agreements, under seal, 
signed by defendant, copies of which 
were annexed to the complaint. Roy- 
al Bank of Canada v. Williams, 220 
App. Div. 603, 222 NYS 425. 

{c] Rule held inapplicable.—(1) 
In an action by the buyer of a stock 
of goods to recover advance payment 


after repudiating the sale while the | 


contract was still executory, in which 
plaintiff also sought to recover money 
left by him in the cash drawer. Mc- 
Crea v. Ford, 24 Colo. A. 506, 135 P 
465. (2) In an action for goods sold 
and delivered to a corporation, where 
it was not apparent that the matter 
was a personal transaction of the 
treasurer who filed answer. Scranton 
Lehigh Coal Co. v. Hetkin, 78 Misc. 
512, 1838 NYS 617. But see supra note 
[e](8). (3) In an action for rent, the 
assignment of lease to plaintiffs by 
defendant’s lessor. Schenkel v. Brett- 
schneider, 159 NYS 159. (4) To alle- 
gation, in an action against indorsers 
of instrument, of presentation for 
payment to makers, and refusal of 
payment thereof by them. Borg v. 
Walmsley, 170 NYS 305. (5) To al- 
legations of ownership of milk cans 
in the possession and use of defend- 
ant, in an action under Gen. Bus. L 
§ 271, by plaintiff as agent for differ- 
ent milk shippers, to recover penalties 
for use of cans without their consent. 
Voris v. Schmaling, 185 App. Div. 773, 
173 NYS 424. (6) To allegation that 
decedent was domiciled in Connecti- 
cut and was nonresident of New York. 
In re Corning, 168 NYS 732. (7) To 
denial by personal representative that 
decedent signed paper sued on. Dean 
v. Atkinson, 201 Iowa 818, 208 NW 
301; Walsh v. Pearce, 148 Ky. 760, 147 
SW 739. : t 

{d] Defense of non est factum, if 
made by the person who is alleged to 
have executed the paper, should be in 
express terms, but if by the personal 
representative of the person alleged to 
have executed it, or by a third person 
who has a right to make the defense, 
a denial of sufficient knowledge or 
information to form a belief will be 
sufficient. Walsh v. Pearce, 148 Ky. 
760, 147.SW 739. 

90. Cal.—U. S. Fidelity, etc., Co. 
v. Smith, (A.) 275 P 878; McNeill v. 
Pappas, 74 Cal. A. 591, 241 P 897. 

Ky.—Mt. Sterling Water, etc., Co. 
v. Wyalusing First Nat. Bank, 147 
Ky. 376, 144 SW 370; Woodward v. 
Hook, 1 Ky. Op. 94. 

N. Y.—Preston v. Cuneo, 140 App. 
Div. 144,1124 NYS 1032; Bloch’ v; 
Bloch, 131 App. Div. 859, 116 NYS 
339: Ford v. Reilley, 127 Misc. 373, 
216 NYS 273; Doppelt v. Raeden, 118 
Mise. 203, 192 NYS 835; Scranton 
Lehigh Coal Co: v. Hetkin, 78 Misc. 
512, 138 NYS 617. 

N. C.—North Carolina School Book 
Depository, Inc. v. Riddle, 190 N. C. 
432, 130 SE 15. 

Ss. C.—Guaranty Trust Co. v. Kib- 
ler, 105°S. C. 513, 90, SH 1159. 

[a] Plea of non est factum, which 
merely alleges that the pleader has 
no knowledge or information as to 
the execution of a written instrument, 
is insufficient as such plea. Dugan 
vy. Harris, 6 Kyl 597, 599, 13 Ky. Op. 
297. 


| 
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tion. 


91. Brown v. Scott, 25 Cal. “189; 
Starbuck v- Dunklee, 10 Minn. 168, 
88 AmD 68;. Richardson v. Wilton, 6 
N. Y. Super. 708; Singer v. Effler, 16 
Mise. 334, 39 NYS 720. 

[a] Where defendant had no rec- 
ollection of transaction alleged, and 
his books containing his memoranda 
were taken out of his possession, his 
allegations to that effect were held 
to put the transaction in issue. Wood- 
ward v. Hooks, 1 Ky. Op. 

92. U. S.—wWallace vy. 
Fed. 553. i 

Cal.—Othmer v. Long Beach, 277 P 
857; Santa Barbara Lumber Co. v. 
Ross, 183 °Cal. 657, 192 P 436; 
lally v. Townsend, 119 Cal. 47, 50 
P 1066; Mulcahy v. Buckley, 100 Cal. 
484, 35 P 144; Curtis v. Richards, 9 
Cal. 33; Bayside Land Co. v. Dabney, 
(A.) 265 P 566; South San Francisco 
Bank... Pike; 53. Cal. "Ay 5305" 200 12 
754; Lampton v. Davis Standard 
Bread: Co,,¢48: Calo Ay Ung rot 7105 
Hewel v. Hogin, 3 Cal. A. 248, 84 P 
1002; Mendocino County v. Peters, 2 
Cal. A. 24, 82 P1122. 

Colo.—Strong v. Texas Co., 70 Colo. 
546, 203 P-675. 

Ga.—Raleigh, etc., R. Co. v. Pull- 
man Co., 122 Ga. 700, 50 SE 1008. 

Ida.—Sneddon v. Birch, 39 Ida. 720, 
230 P 29; Dittemore v. Cable Milling 
Co., 16 Ida. 298, 101 P 593,°138 AmSR 
98; Hailey First Nat. Bank v. Watt, 
7 Ida. 510, 64 P 223; Simpson v. Rem- 
ington, 6 Ida. 681, 59 P 360; Moscow 
First Nat. Bank v. Martin, 6 Ida. 204, 
55 PB 302. 

Ky.—Englert v. Weitlauf, 227 Ky. 
195,12 SW (2d) 315; Jarrett v. Louis- 
ville, etc., R. Co., 201 Ky. 452, 257 SW 
17; Walsh v. Pearce, 148 Ky. 760, 
147 SW 739; Johnson y, Asher, 105 
SW 9438, 32 KyL 317; Lucas v. Lucas, 
37 SW 588, 18 KyL 661; Daisy Realty 


Bacon, 86 


Co. v. Brown, 35 SW 637, 18 KyL 
155; Barret. v. Godshaw, 12 Bush 
592; Gridler v. Farmers’, etc., Bank, 


12 Bush 333; Walker v. Smith, 6 KyL 


457, 671, 13° Ky. Op. 365; “Walker: v. 
Smith, 13 Ky. Op. 200. 
Minn.—Smalley v. Isaacson, 40 


Minn. 450, 42 NW 352. 

Mont.—In re Schuh, 66 Mont. 50, 
212 P 516. 

N. Y.—Harley v. Plant, 210 N. Y. 
405, 104 NE 946; Dahlstrom v. Gem- 
under, 198 N. Y. 449, 92 NE 106, 19 
AnnCas 771; New York v. Streeter, 
180 N. Y. 507, 72 NE 631; New York 
v. Matthews, 180 N. Y. 41, 72 NE 629; 
Royal Bank of Canada v. Williams, 
420 App. Div. 608, 222 NYS 425; D. 
& G. Girl Coat Co. v. Kafka, 218 App. 
Div. 607, 218 NYS 509. [motion ‘to 
dism app den 245 N. Y. 572 mem, 157 
NE 862 mem, and aff 245 N. Y. 646 
mem, 157 NE 893 mem]: Appelton v. 
National Park Bank, 211 App. Div. 
708, 208 NYS 228 [aff 241 N. Y. 561 
mem, 150 NE 555 mem]; Kessel v. 
Triangle Film Corp., 205 App. Div. 51, 
199 NYS 174; Allen v. National Sure- 
ty Co., 
228; Preston v. Cuneo, 140 App. Div. 
144,124 NYS 1031; Stone v. Auerbach, 
133 App. Div. 75, 117 NYS 734; Mat- 
ter of Clement, 132 App. Div. 598, 117 
NYS 30; 
York, 131 App. Div. 278, 115 NYS 697 


[rev on other grounds 200 N. Y. 149, | 


93 NE 480, 140 AmSR 633]5 Bogart 
v. New York, 128 App. Div. 139, 112 
NYS 549; Rochkind v. Perlman, 123 
App. Div. 808, 108 NYS 224, 1151 
mem; Hance v. Rumming, 2 E. D. 
Smith 48, CodeRepNS 204; Doppelt v. 
Raeden, 118 Misc. 203, 192 NYS 885; 


John Simmons Co. v. Van Rees, 87 
Misc. 284, 149 NYS 857; Howes v. 
Corti Bldg. Co., 76 Misc. 507, -135 
NYS 562; Schwartz v. Ribaudo, 52 


144 App. Div. 509, 129 NYS | 


Borough Constr. Co. v. New | 


[§ 333 


Facts shown by public record. When facts which 
are readily accessible to defendant, by reason of be- 
ing in the public records, are sought to be put in is- 
sue, this form of denial is improper®? as being 


Misc. 102, 101 NYS ‘599, 110°NYS 352; 
Austen v. Westchester Tel. Co., 8 
Mise. 11, 28 NYS 77; Maiden v. Ger- 
son, 182 NYS 225; Engel v. Geor- 
giades, 140 NYS 93; Peo. v. Kenyon, 
134 NYS 1007; Grannis v. McLean 
Auto Co., 117 NYS 881; Wesson v. 
Judd, 1 AbbPr 254; Thorn v. New- 
York Cent. Mills, 10 HowPr 19 [aff 
1 AbbPr 187]. See New York v. Hal- 
sey, 132 App. Div. 192, 194, 116 NYS 
947 (“We do not understand that the 
Court of Appeals intended that in 
no case could a party put in issue 
the allegations with respect to a 
matter of public record by a denial of 
any knowledge or information suf- 
ficient to form a belief . It can- 
not be that in every case a party is 
called upon to inspect the public rec- 
ords before answering and must ad- 
mit or positively deny an allegation 
concerning the same’’), 

N. D.—Van Dyke v. Doherty, 6 N. 
D. 2638, 69 NW 200. 

Oh.—Dennis v. Landreth, 15 Oh. 
€ir)-Ct.N.jS. 1593.32 (Ohs Cire CisGigs 
[aff 74 Oh. St. 450 mem, 78 NE 1124 
mem]; Wentzel v. Zinn, 10 OhS&CP 
STG 7 TORN PE wow2: 

Or.—Bartholdi v. Baldwin, 121 Or. 
360, 253 P 6. 

S. C.—Pegues v. Polson, 128 S. C. 
456, 123 SE 8; Enoree Bank v. Yar- 
borough, 120 S. C. 385, 113 SE 313; 
Guaranty Trust Co. v. Kibler, 105 
S. C. 518, 90 SE 159; Hall v. Wood- 
ward, 30 S. C. 564, 9 SE 684. 

Utah.—Thompson v. Skeen, 14 Utah 
209. 46 P 1108. 

Wash.—Canyon Lumber Co. v. Sex- 
ton, 98 Wash. 620, 161 P 841; White 
v. Jansen, 81 Wash. 435, 142 P 1140; 
Sumpter vy. Burnham, 51 Wash. 599, 
99 P 762: ‘ 

Wis.—Goodell v. Blumer, 41 Wis. 
436. 

Wyo.—Appel v. State, 9 Wyo. 187, 
61° Ps 10157 

And see cases infra this note. 

[a] Rule applied to particular rec- 
ords.—(1) Appointment and qualifi- 
eation of public officer. Matter of 
Clement, 132 App. Div. 598, 117 NYS 
30. (2) Appointment of commission- 
er of court. Kingsbury v. Anderson, 
162 NYS 730. (8) Appointment of 
receiver. Le Breton v. Stanley Con- 
tracting’ €o.,// 15 “Calo vAy "429.1 aa 
1028. (4) Certificate of partnership 
filed as required by law. Dennis v. 


Landreth, Lb Oh:) Cire’ Ct Ne OS atbo2 
32. Oh. Cir. Ct. 678 iLaft 74 <Oh, Sth 
450 mem, 78 NE 1124 mem]. (5) 
Contents of surrogate’s decree. 


Childs v. Childs, 150 App. Div. 656, 185 
NYS 972. (6) Dedication of public 
street, where the resolutions and or- 
dinances authorizing and accepting 
the improvements were enacted ac- 
cording to law. Edge v. Central 
Constr. Co., 195 Ky. 646, 248 SW 19. 
(7) Issuance of execution on judg- 
ment. Kruger v. California Highway 
Indemn. Exch., 201 Cal. 672, 258 P 
602. (8) Lands patented by United 
States to state as swamp and over- 
flowed lands. Wade v. Goza, 78 Ark. 
7, 96 SW 888. (9) Provisions of city 
charter with respect to levying taxes. 
Stone v. Auerbach, 133 App. Div. 75, 
117 NYS 734. (10) Recordation of 
chattel mortgage. Carnes v. Manning, 
118 Or. 665, 248 P1387. (11) Record- 
ation of deed. Schwartz v. Ribaudo, 
52 Misc. 102, 101 NYS 599, 110 NYS 
352. (12) Recordation or filing of 
mechanic’s lien. Howes v. Corti Bldg. 
Co., 76 Misc. 507, 185 NYS 562; Bar- 
tholdi v. Baldwin, 121 Or. 360, 253 P 
6; C. C, Belknap Glass Co. v. Brown, 
69 Wash. 127, 124 P 390. (13) Rec- 
ordation of street assessment lien. 
Stokes v. Watkinson, 53 Cal. A. 


(aad: LU ee 
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sham’* or frivolous,®* but it has been held that so 
long as they remain on the files they raise an issue, 
although they might be stricken out.®® 
records have been misplaced, lost, or destroyed, it 
would seem that a denial of sufficient knowledge or 
information concerning them to form a belief would 


be permissible.°® 


{§ 334] e. Denial on Information and Belief.°” A 
denial upon information and belief is a very differ- 
ent thing from the denial just considered.®® 


PLEADING 


Where such 


in the other form of denial are wanting, 
formation and belief.®® 
ize this form of denial in terms,! but it was a familiar 
proceeding under the old chancery practice,? from 
which the codes largely drew their rules, and it has 
been generally accepted as proper code practice.* 
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namely, in- 
Few of the codes author- 


This form of denial may be made when the facts al- 


It is | them.4 


based on the presence of precisely the elements which 


201 P 134. (14) Recovery of judg- 
ment and issuance of execution there- 


on. Allen v. National Surety Co., 144 
App. Div. 509, 129 NYS 228. 
{b] - Appointment of guardian ad 


litem.—(1) It has been held that a 
defendant who has no information of 
the appointment of a guardian ad 
litem, in an action to which he was 
not a party, need not examine the 
record to ascertain the fact. Neu- 
bauer v. American Seating Co., 171 
Fed. 2738. (2) But it has been held 
otherwise as to the appointment of 
defendant’s own guardian ad litem in 
another action. Jarrett v. Louisville, 
eles Re Co;,.20 Ky. 1452..25% .S Well. 
See infra note. 

{e] Bankruptcy proceeding's.—(1) 
It has been held that the rule stated 
in the text has no application as to 
files and records in federal courts, 
and especially in matters heard and 
passed upon by a referee (Dittemore 
v. Cable Milling Co., 16 Ida. 298, 101 
P 598, 1833 AmSR 98), (2)- and that 
the appointment and qualification of 
a trustee of the estate of a bank- 
rupt may be put in issue by this 
form of denial (Dittemore v. Cable 
Milling Co., supra). 

[d] In an action for slander, an 
answer containing denial of lack of 
information sufficient to form a be- 
lief as to allegations of the com- 
plaint charging use of certain words 
by defendant is insufficient. Nave 
v., Graham, 37 Cal.A.. 332, 174 P. 76. 

[e] Where there was no allegation 
that assignment and transfer of a 
tax lien was of record in a foreclosure 
action, it was held that this form 
of denial was not objectionable. Alt- 
man v. Bungay Co., 161 App. Div. 583, 
146 NYS 949. 

{f] Upon a motive to revive suit 
in name of personal representative 
of deceased plaintiff, affidavit of de- 
fendants in opposition that they had 
not sufficient knowledge or informa- 
tion to form a belief as to the allega- 
tions of such motion that will of de- 
cedent was admitted to probate and 
letters testamentary granted was 
held insufficient. Simmons y. Craig, 
137, N.Y. 5650,°33. NE, 76, 

[eg] Foreign records.—(1) The 
rule has no application in the case 
of a foreign law (Van Tassell v. 
Manhattan Electrical Supply Co., 
83 Mise. 126, 144 NYS 793), (2) of 
a foreign judgment where defendant 
was not made a party to proceedings 
by personal service (Horvath v. Brett- 
schneider, 131 Misc. 618, 227 NYS 
109), (3) although the rule was held 
to be applicable where defendant ap- 
peared and defended the action upon 
which the foreign judgment was 
based (Kessel v. Triangle Film Corp., 
205 App. Div. 51, 199 NYS 174). 

[h] Public document.—In an ac- 
tion by surety on bond of contractors 
to have claims against the bond es- 
tablished in one action, a claim, aft- 
er it was filed with the city clerk, 
became a “public document,” within 
the rule that denial of a public docu- 
ment upon information and belief is 
insufficient. Title Guaranty, etc., Co. 
v. Hoguiam First Nat. Bank, 94 Wash. 
55, 162 P 23. 

[i] In Minnesota it has been held 
that, although the judgment pleaded 
be matter of record, and defendant 
might readily have informed himself 
of the truth or falsity of the allega- 
tion, yet, as he may not in fact have 


had knowledge or information suf- 
ficient to form a belief on the subject, 
and was not bound to take notice of 
judicial proceedings to which he was 
not a party, he might, if he chose so 
to do, deny knowledge or information 
sufficient to form a belief. Mower 
v. Stickney, 5 Minn. 397. 

[i] Rule does not apply so as to 
charge the attorney-general of the 
state of New York with knowledge 
of all records of private titles 
throughout the state. Smith v. Mar- 
tin, 69 Misc. 108, 124 NYS 1064. 

Plaintiff incorporation see Corpo- 
rations § 2942. 

93. See cases supra note 92. 

Pr iabii plea generally see supra § 


94. See cases supra note 92. 
§ ie Abed plea generally see supra 
225. 
95. Smalley v. Isaacson, 40 Minn. 
450, 42 NW 352. 
yrds to strike see infra §§ 988, 


96. Harley v. Plant, 210 N. Y. 405, 
104 NE 946; Smith Contracting Co. 
v. New York, 70 Mise. 132, 128 NYS 
oe 146 "App. Dive 760s41 3 oe ys: 


[a] Reason for rule.—A rule that 
defendant cannot. under any circum- 
stances, effectively deny by his an- 
swer knowledge or information of 
facts presumptively provable by a 
public record. sufficient to form a be- 
lief would be dangerous and unjust. 
Public records not infrequently are 
misplaced or lost, are sometimes ab- 
stracted from their proper deposi- 
tories, or are destroyed by fire or 
other causes. In such or analogous 
cases proof of the facts alleged should 
not be dispensed with arbitrarily 
through the impossibility of dénying 
them. Harley v. Plant, 210 N. Y. 405, 
104 NE 946. 

97. Matters put in issue see infra 
§§ 1154-1156. 

98. See cases infra this section. 

Denial of knowledge or information 
see supra § 332. 

99. Bennett v. Leeds Mfg. Co., 110 
N. Y. 150, 17 NE 669, 14 NYCivProc 
443; gigy atte v. Lent, 8 HowPr (N. 


1. See statutory provisions. 

2. See Equity §§ 556-559. 

3. U. S.—Maclay v. Sands, 94 U. S. 
586, 24 L. ed. 211 [rev 2 Mont. 3B) 
American Surety Co. v. Sandberg, 


225 Fed. 150 [aff 244 Fed. 701, 157 
CCA 27). 
Cal.—Cuneo vy. Lawson, 203 Cal. 


190, 268 P 530; Jones v. Petaluma, 36 


Cal. 230; Thompson v. Lynch, 29 Cal. 
189; Peake v. Harris, 48 Cal. A. 363, 
TOAST eels 

Ky.—Edge v. Central Constr. Co., 
195 icy: 616, 243 SW 19. 

Mont.—Lewis _ v. Weyerhorst, 16 
Mont. 267, 40 P 589; Raymond v. 
Wimsette, 12 Mont, 551, 8h P 5387,°33 
AmSR 604. 

N. Y.—Moissen v. Kloster, 114 N. 


Wea Goce al eNO DO, noe Sil Var Au) eile 
Bennett v. Leeds Mfg. Co., 110 N. Y. 
150, 17 NE 669, 14 NYCivProc 443; 
Lazarus v. Wiernicki, 195 App. Div. 
830, 187 NYS 194; Cook v. Broughton, 
183 App. Div. 46, 171 NYS 28; Rock- 
owitz v. Siegel, 151 App. Div. 636, 136 
NYS 192; Ubart v. Baltimore, etce., 
Ee Co; 117 App. Div. 831, 102 NYS 
1000, 88 NYCivProc 367; Howe v. 
Elwell, 57 App. Div. 357; 67 NYS 1108; 
Wood v. Raydure, 39 Hun 144, 9 


leged are not within defendant’s positive knowledge, 
but he has some information or belief concerning 
Tt cannot be used as to facts which are con- 


NYCivProc 96; Brotherton v. Downey, 
21 Hun 436, 59 HowPr 206; Mathis 
v. Ballard, 73 Misc. 274, 130 NYS 873; 
Roosevelt v. Schermerhorn, 32 Misc. 
287, 66 NYS 366; Humble v. McDon- 
ough, 5° Misc. 508, 25 NYS 965; Wil- 
dey v. Wilson, 147 NYS 540; Sharp 
vy. Sharp, 145 NYS~ 386; Engel -v. 
Georgiades, 140 NYS 93; Bidwell v. 
Overton, 13 NYS 274, 26 AbbNCas 
402" “Taylor-ve = Smith,” 8 NYS cords 
Lidgerwood Mfg. Co. v. Baird, 6 
NYCivProc 54, 14. ‘AbbNCas 318; Rich- 
ards v. Frechsel, 5 NYCivProc 430, 
14 AbbNCas 316 ‘note; Henderson v. 
Manning, 5 NYCivProc 221; Sackett 
v. Havens, 7 AbbPr 371 note. Contra 
Pratt’ Mfs. \Co, v. Jordan ‘Iron, ete:, 
Co., 33 Hun ~ 143, 5 NYCivProe 372, 
67 HowPr 230; Powers v. Rome, etc., 
Ro Co, 3 Hun’ 285, 5 ‘Thomps) & © 
449: Therasson v- McSpedon, 2 Hilt. 
1; shoes v. Stockwell, 58 HowPr 
31 


N. C.—Willis v. Williams, 174 N. 
C3 ee 94 SE 513. 
D.—Russell v. Amundson, 4 N. 
D. M43 59 NW 477. 
Pa.—-Buéhler v. U. 8. Fashion Plate 
Co., 269 Pa. 428, 112 A 632; Delaware 
County Trust Co. v. Long, 76 Pa. Su- 
Bremerton, 


per. 77. 

Wash.—Olsen v. 110 
Washy 57251885 P7172 

Wis.—Ruger v. Brule School Di- 
rectors, 1389 Wis. 144, 120 NW 853; 
Rogers-Ruger Co. v. Brule School Di- 
rectors, 139 Wis. 135, 120 NW 849. 

Contra Solomon vy. Brodie, 10 Colo. 
A353, 50, P1045) 

[a] Reason .for permitting this 
form.—If defendant is in the posi- 
tion of having information and a be- 
lief founded thereon, that the facts 
alleged are untrue, but no actual 
knowledge, unless he can deny abso- 
lutely the allegations of the com- 
plaint or deny them upon information 
and belief, he will be precluded in 
such a case, where the complaint is 
verified, from answering at all, and 
judgment may go against him by 
default, although plaintiff might not 
be able ona trial to establish the fact 
alleged. It may be safely assumed 
that it was not in the mind of the leg- 
islature in framing the rules of plead- 
ing to permit such a result. Bennett 
v. Leeds Mfg. Co., 110 N.Y. 150, 17 
NE 669, 14 NYCivProe 443. 

[b] ‘An answer denying on “hbe- 
lief” only, and not on information 
and belief, a material allegation of 
the complaint, has been held suffi- 
cient. Davis v. Potter, 4 HowPr (N. 
Y.) 155, 2 CodeRep 99. 

fei} ‘Denial “on information and 
belief” of any knowledge or informa- 
tion sufficient to form a belief is not 
a good denial. Ubart v. Baltimore, 
etc., R. Co., 117 App. Div. 831; 98338, 
102 NYS 1000. 

[d] Allegation that defendant was 
informed and believed that certain al- 
legations in complaint were untrue, 
“all of which defendant will prove 
on the trial of this cause, by way of 
defense,” was held not a denial on 
information and belief and _ insuffi- 
cient to raise an issue. Bidwell v. 
PARES ET 13 NYS 274, 276, 26 AbbNCas 


4 Humphreys v. McCall, 9 Cal. 
59, 70 AmD 621; Crosby v. Fresno 
Fruit Growers’ Co., 30 Cal. A. 308, 
158 PP 1070s Edwards vy. Lent, 8 
HowPr (N. yin) 28, 29; --Russell -v. 
Amundson, 4 N. D. 112, 59 NW 477. 
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clusively presumed within defendant’s knowledge,° 

as when the truth or falsity of the allegation may 

easily or readily be ascertained,® or are shown to be 

within his knowledge,’ nor as to personal transac- | 
tions of defendant,* nor as to facts 
sumed within his knowledge,? unless he shows in 
connection therewith why he does not have knowledge 
of them;*° and if interposed will be treated as a sham 
A denial upon information and be- 
lief is proper in the joint answer of several defend- 
ants when all the facts are not within the knowledge 
Where the statute provides 
for this form of denial,!* the statutory language must 


and frivolous.? 


of all the defendants.” 


PLEADING 


group.'® 


otherwise pre- 


to defendant.+® 


be followed substantially.1* If some facts are denied 


“Tf the matter alleged . be a 
matter in respect to which . . . [de- 
fendant] has no personal knowledge, 
he must deny it upon his information, 
if he have such information as en- 
ables him to say he believes it to be 
untrue.” Edwards v. Lent, supra. 

[a] “It is the only proper form 
of denial in a case where, with ref- 
erence to the fact sought to be de- 
nied, defendant has certain informa- 
tion which induces him to believe 
that such facts are untrue, and yet 
has not absolute knowledge ‘that such 
facts are untrue. Having informa- 
tion inducing a belief, which falls 
short of knowledge, defendant can- 
not truthfully deny that he 
has neither knowledge nor informa- 
tion sufficient to form a belief as to 
the fact.’ Russell vy. Amundson, 4 
IN; 2D: 112, 117, 59 NW 477: 

5. U. §.—American Surety Co. v. 
Sandberg, 225 Fed. 150 [aff 344 Fed. 
Mi wen OCA 271. 

Cal.—Cass_ v. Rochester, 174 Cal. 
358, 163 P 212; Warring v. Couch, 165 
Cali 1383, 182- P* 587 

Colo.—Hughes v. Brewer, 7 Colo. 
DSisy 74e Ee ib, 

Ida.—Wallace First Nat. Bank v. 
Callahan Min. Co., 28 Ida. 627, 155 P 
Mees 

Nev.—Parks v. Western Union Tel. 
Co., 45 Nev. 411, 197 P 580, 204 P 884. 

N. Y.—Rockowitz v. Siegel, 151 
App. Div. 636, 136 NYS 192; Bedlow 
v. Stillwell, 45 App. Div. 551, 61 NYS 
cea Trumbull v. Ashley, 26 App. 
Div. 356, 49 NYS 786; Harvey v. 
Walker, 59 Hun 114, 13 NYS 170; 
Swan ~-v. McNaughton, 87 Misc. 333, 
149 NYS 935; Browning v. Moses, 60 
Mise. 111, 111 NYS 651s -Pardis vy. 
Conde, 27 Mise. 496, 58 NYS 410; 
Hensberry v. Clark, 23 Misc. Billige OL 
NYS 308; Sharp v. Sharp, 145 NYS 
386; Wngel v. Georgiades, 140 NYS 
93; Edwards v. Lent, 8 HowPr_ 28. 
But see Howe v. BHlwell, 57 App. Div. 
357, 358, 67 NYS 1108 (“this form of 
denial is permissible in cases where 
a party would naturally be presumed 
to have knowledge of the truth or 
falsity of an allegation. Such a pre- 
sumption might be erroneous. A de- 
fendant may conscientiously doubt 
whether he has sufficient knowledge 
to deny absolutely, yet may be in 
possession of such information as 
will enable him truthfully to deny 
on information and belief’’). 

C.—Avery v. Stewart, 136 N. C. 
426, 48 SE 775, 68 LRA 776. 

Or.—Peters v. Queen City Insaco: 
638° Or. 382, 126 P 1005. 

Pa.—Franklin Sugar Refining Co. 
v. Hanscom’ Bros., 273 Pa. 98, 116 A 
140; Wickersham v. Russell, 51 Pa. 
ee 


Porto Rico.—Suris v. Quinones, 17 
Porto Rico 614. 

Wis.—Stacy v. Bennett, 59 Wis. 234, 
18 NW 26. 

Man.—Schweiger v. M. Vineberg 
“Co., 15 Man. 536, 2 WestLR 266. 

“Tf the matter alleged is such as 
must, from its very nature, be within 
the defendant’s own knowledge, he 
cannot deny it upon information 
merely.” Edwards v. Lent, 8 HowPr 


Ye ae ee — ____—_—_ 
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fa] In action for slander, defend- 
ant cannot deny using the words al- 
leged upon information and belief, 
as positive knowledge of that matter 
is presumed against him. Nave v. 
Graham, 37 Cal. A. 332, 174 P 76. 

[b>] Where a telegraph company 
admitted in its answer accepting a 
message for delivery, the making of 
a contract at that time was certainly 
presumptively within its knowledge 
and it could not deny the contract al- 
leged in the complaint upon informa- 
tion and belief. Parks v. Western 
Uniony "Lely .Con 45 Ney ouside ST e 
580, 204 P 884. 

{c] Denial on information and hbe- 
lief that corporation executed note 
or mortgage in suit, or that execution 
of either had been authorized by res- 
olution of its board of directors, or 
that it had ratified execution or de- 
livery thereof, was held a sham, and 


frivolous. Zenos v. Britten-Cook 
Sepia ete:, Coi,/15 Cal® AlY.299; 242.-P 
14, 

[d] In an action for purchase 


price of goods, wares, and merchan- 
dise, it has been held that the pre- 
sumption of knowledge cannot be 
said to exist, as the goods may have 
been sold and delivered to some per- 
son authorized to purchase the same, 
and defendant may have no knowl- 
edge of the sale and delivery. Swan 
Re eras OR 87 Misc. 333, 149 NYS 


6. Wallace First Nat. Bank v. 
vagha pan Min Conn 28, [dat 1627,, 15a. 

Tse 

7. a, Mini Cot verb. 
Louis Min., etc., Co., 183 Fed. 51, 105 


CCA’ 343 [certiorari den 220 .U. S. 611, 
ol SCt 715, 55 LL. eds 609i. 

Cal.—Phillips v. Phillips, 163 Cal. 
530, 127 P 346; Otten v. Spreckels, 
24 Cale) Ac e251, 141s P24 sZany. Vv. 
Rawhide Gold Min. Co., 15 Cal. A, 373, 
114) P1026. 

Mont.—Hough v. Rocky Mountain 
F. Ins. Co., 70 Mont. 244, 224 P 858. 
M.—Chicago, etc., R. Co., v. 
Wertheim, 15 N. M. 505, 110 P 573, 
30 LRANS 771, AnnCas1912C 148. 

Or.—MeIntosh Livestock Co. v. 

Buffington, 108, Or. .358,. 217 P 635; 
Peters v. cet City Ins. Co, 63.Or. 
382, 126 P 1005. 
» | Spicer. v..Hurley, 161 Cal..1; 118 
P 249; Sociedade Do Espirito Santo 
v. Santa Clara Valley Bank, 24 Cal. 
A. 592, 141 P 1054; Zany v. Rawhide 
Gold Minw:Cos 15 .°Cal. Avy3iie dae 
1026; Cook v. Broughton, 102 Misc. 
260, 168 NYS 818 [rev on other 
grounds 183 App. Div. 46, 171 NYS 
28]; Peters v. Queen City Ins. Co., 
63 Or. 382, 126 P 1005; Franklin-Sug- 
ar Refining Co. v. Hanscom Bros., 273 
Pa. 98, 116,.A 140. 

[a] Denial on information and be- 
lief of a party’s own acts or the acts 
of his agent raises no issue. Peters 
v. munen City Ins.Co,, 63 Or, 382, 12:6 
1) 

9. McConoughey v. Jackson, 101 
Cal. 265, 35 P 863, 40 AMSR 53; Grib- 
ble v. Columbus Brewing Co., 100 Cal. 
67, 34 P 527; Loveland v. Garner, 74 
Cal. 298, 15 P 844; Brown v. Scott, 
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positively and some on information and belief, it 
should clearly appear which facts fall into each 
In some jurisdictions, where the complaint 
is verified, the denial on information and belief must 
show why defendant is without knowledge.*® 
when not authorized, a denial in this form treated by 
plaintiff at the trial as sufficient, it has been held, 
cannot be objected to thereafter.1* 

Facts of record.® 
employed as to facts which by reason of being on the 
public records or otherwise are readily accessible 
The presumption, however, does not 
extend to knowledge of the records of foreign coun- 


Even 


This form of denial cannot be 


25 Cal. 189; Hughes v. Brewer, 7 Colo. 
583, 4 P1115; Ensley v. Page, 13 Colo. 
A. 452, 59 P 225; Carpenter v. Mom- 
ae 92 Wis. 449, 92 NW 1027, 66 NW 

10. Vassault v. Austin, 32 Cal. 597; 
Hensberry v. Clark, 23 Misc. 37, 51 
NYS 308. 

11. Zenos v. Britten-Cook Land, 
ete!,| Cos,) 75s "CallcA, (299) 242) Pro Ta 
Shut ee §§ 224, 225. 
soc., 96 App. Div. 315, 89 NYS 172. 


13. See statutory provisions. 

14. Shain v. Du Jardin, (Cal.) 38 
Peek _ Kirstein v. Madden, 38 Cal. 
oO 

15. WN. K. Fairbank Co. v. Blaut, 33 
NYS 713. 

16. Brown v. Scott, 25 Cal. 189. 

17. Spurrier v. Reclamation Dist. 


No. 17, 172 Cal: 157, 155 P 840. 

18. Record of incorporation see 
Cat DOB IOnS § 2942 

19. U. S.—Martin v. Kennecott 
Copper Corp., 252 Fed. 207; Peacock 
Vorlons 125 Fed. 583, 60 CCA 389; 
Wallace v. Bacon, 86 Fed. 553. 

Cal.—Boone v. Kingsbury, 273 P 
797; Art Metal Constr. Co. v. A. F. 
Anderson Co., 182 Cal. 29, 186 P 776; 
Nelson v. Murray, 23 Cal. 338; Jen- 
sen v. McCullough, (A.) 271 Pp 568; 
Montgomery v. Maryland Fidelity, 
ete., Co. 69 "Cal SAee 25 bs hem 80 Oss 
Yokohama Specie Bank v. Trans- 
Oceanic Co., 55 Cal. A. 533, 202 P 346. 

Ida.—Iowa City First Nat. Bank v. 
Walker, 27 Ida. 199, 148 P 46; Vaa- 
ney v. State Bd. of Medical Exami- 
ners, 19 Ida 203, 112 P 1046. 

Ky.—Edge v. Central Constr. Co., 
195 Ky. 646, 248 SW 19; Herald v. 
Hargis, 54 SW 958, 21 KyL 1287. 

Mont.—Butte First Nat. Bank vy. 
Silver, 45 Mont. 231, 122 P 584. 

Nebr.—Oakes vy. Ziemer, 62 Nebr. 
6038, 87 NW 350. 

N. Y.—John Simmons Co. vy. Van 
Rees, 87 Misc. 284, 149 NYS 857; 
George A. Fuller Co. v. Manhattan 
Constr. Co., 44 Misc. 219, 88 NYS 1049. 

Or.—Crim v. Thompson, 112 Or; 399, 
229 P 916. 

S. C.—Enoree Bank y. Yarborough, 
120 ee C2385, 7113 “SH 313: 

S. D.—State v. Olson, 30 S. D. 460, 
139 NW 109. 

Utah.—Thompson y. Skeen, 14 Utah 
209)" 46. 2 L033: 

Wis.—Elmore v. Hill, 46 Wis. 618, 


1 NW 235: State v. McGar ry, 21 Wis. 
aie? Hathaway v. Baldwin, 17 Wis. 
eeu Suris v. Quinones, 17 Porto 
Rico 61 
[a] Denial of appointment of 


guardian upon information and belief 
is insufficient to require plaintiff to 
submit proof thereon, the order and 
records affording defendant ready 
means of ascertaining the truth of 
the allegation. Saylor vy. Taylor, 42 
Cal. A. 474, 183 P 843 

[b] Denial of powers of condem- 
nation conferred by statute cannot be 
made upon information and _ belief 
as it is a matter of publie record. 
Long Island R. Co. v. Jones, 151 App. 
Div. 407, 135 NYS 954. 

[ec] Federal records and statutes. 


i 


Straus v. American Pub. As- - 


§§ 334-335] 


tries.2°° The rule is applicable to corporations as well 


as to individuals.” 


[§ 335] 4. Negative Pregnant??—a. In General. 
A negative pregnant is such form of a negative ex- 


—A defendant will be presumed to 
have knowledge of (1) statutes of the 
territories such as the provisions of 
the Workmen’s Compensation Law of 
Alaska. Martin v. Kennecott Copper 
Corp., 252 Fed. 207. (2) Proceedings 
in relation to the registry of a vessel 
under the laws of the United States. 
Peacock v. U. S., 125 Fed. 5838, 60 CCA 
389. (3) Appointment of a receiver 
for a Missouri national bank, and the 
assessment upon its stock made by 
the comptroller of the treasury. 
Wallace v. Bacon, 86 Fed. 553. (4) 
The incorporation of national banks. 
Iowa City First Nat. Bank v. Walker, 
27 Ida. 199, 148 P 46. 

20. American Surety Co. v. Sand- 
berg, 225 Fed. 150 [aff 244 Fed. 701, 
152 CCAR 274]: 

21. Zany v. Rawhide Gold Min. Co., 
15 Cal. A, 373, 114 P 1026. See Love- 
land v. Garner, 74 Cal. 298, 15 P 844 
(directors would not be permitted to 
say that they did not know whether 
for a certain period a certain person 
was their superintendent, or, whether 
during that ‘time, the corporation 
worked or developed any mine, or in- 
curred any liabilities or disbursed 
any money, or engaged in the busi- 
ness of mining, etc.). 

22. Cross references: 

Ambiguity see supra §§ 315, 328. 

Demurrer.see infra § 507. 2 

Denial of knowledge or information 
as to each and every allegation see 

supra § 332 
Judgment on. pleadings see infra § 

956. 


Making more definite see infra § 1069. 
Return to mandamus see Mandamus 
614 


Striking out see infra § 990. 
Traverse of denials see infra § 417. 
23." -V.oS'—Ex pp. Wall 107 002S. 
265 2°SCt569,-27 Ted: 552: Green 
v. Commercial Bank, etce., Co., 277 
Fed. 527 (Wyoming). 
Ala.—Majestiec Coal Co. v. Ander- 
son, 203 Ala. 233, 82 S 483. 
Ariz.—United Bank, etc., 
Jones, 30 Ariz. 557, 249 P 747. 
Ark.— J. I) * Porter Lumber Co., v. 
Bil %2) Ark 62; 772Siw 905, 
Cal.—Provident Gold Min. Co. v. 
Haynes, 173 Cal. 44, 159 P 155. 


Co., 75 Colo. 86, 224 P 233. 
Dak.—Dole v. Burleigh, 1 Dak. 227. 


Com Vz 


Fla.—-Campbell v. Daniel, 68 Fla. 
282, 67) S90; - 

Ida.—Nobach v. Scott, 20 Ida. 558, 
EOS P2952 

Ind.—Fields v. State, 134 Ind. 46, 
32 NE 780. : 


Kan.—Brown v. Union Pac. R. Co., 
Til mane seo, 201 Pao: ; 

Ky. ~~ Boeckley v. Central Sav. 
Bank, etc., Co., 205 Ky. 508, 266 SW 
1 5es 

Mass.—Whiting v. Price, 169 Mass. 
576, 48 NE 772, 61 AmSR 307. 

Minn.—Stone v. Quaal, 36 Minn. 46, 
29 NW 326. 

Miss.—Marshall v. Hamilton, 41 
Miss. 229. 

Mont.—Britannia Min. Co.’v. U. S. 


Fidelity, etc., Co., 48 Mont. 98, 115 
P 46. 
Nebr.—Lemke v. Lemke, 78 Nebr. 


525, 111 NW 188. 

N. Y.—Electrical Accessories Co. v. 
Mittenthal, 194 N. Y. 473, 87 NE 684; 
Hall, ete., Furniture Co. v. Torrey, 
196 ‘App. Div. 804, 188 NYS 486 

N. C.—Ledford v. Tallassee Power 
Co., 194 N. C. 98, 138 SE 424. 

Oh.—Aleshire v. Pittsburgh, 
R. Co., 25 OhNPNS 76. 

Okl.—Jackson v. Green, 13 Okl. 314, 
74 P 502. 

Ox —McIntosh Livestock Co. v. 
Buffington, 108 Or. 358, 217 P 635. 

Pa.—Schuey v. Schaffer, 1380p Pase Le: 
18 A 544, 549. 

Porto ‘Rico.—Somonte v, 
27 Porto Rico 368. 


etc., 


Mimoso, 
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pression as may carry with it an affirmative?® or at 


least an: implication of some kind favorable to the 


adverse party.?+ 


S. C.—Curnow v. Phoenix Ins. Co., 
AO S. © .79, 24°SE 74: 

S. D.—Webster Independent School 
Dist. No. 1 Bd. of Education v. Prior, 
LS.) aD. 292,. 77 NW. 1.06, 

.—State v. Box, 34 Tex. Civ. A. 
435, 78 SW 982. 

Utah.—Rock Spring Coal Co. v. 
Salt Lake Sanitarium Assoc., 7 Utah 
158, 25 P 742. 

Wash.—Peters v. 
Wash. 496, 114 P 188. 


McPherson, 62 


Wis.—Argard’ y. Parker, 81 Wis. 
581, 51 NW 1012. 
Wyo.—Stahley Land,  etc., Co. v. 


' Beckstead, 27 Wyo. res 192’ P 1056. 


Eng.—Cobb Vv. Bryan, So Wy & 
348, 127 Reprint 191; Robsert v. An- 
drews, Cro. Eliz. 82, 78 Reprint 341; 
King v. Walker, 3 H. & C. 209, 159 
Reprint,509. 

Can.—Mylius v. Jackson, 23 Can. 
S. C. 485. 

Man.—Schweiger v. M. Vineberg 
Co., 15 Man. 536, 2 WestLR 266. 
ee S.—MecDonald v. Lowe, 34 N. S. 

Ont.—Denison v. Donnelly, 2 U. C. 
QO. B. 394: 

A “negative pregnant” has been de- 
fined as a denial “pregnant with an 
admission of the substantial fact 
which is apparently controverted; 
or, in other words, one which, al- 
though in the form of a traverse, 
really admits the important fact con- 
tained in the allegation.’’ Pomeroy 
Code Remedies § 618 [quot Electrical 
Accessories Co. v. Mittenthal, 194 N. 
Y. 473, 476, 87 NE 684]. 

[a] A negative pregnant is a de- 
nial in form, but is in fact an ad- 
mission, as where the denial in hec 
verba includes,» the time and _ place, 
which are usually immaterial. Hall, 
ete., Furniture Co. v. Torrey, 196 App. 
Div. 804, 188 NYS 486. 

{b] In Missouri (1) the doctrine 
of negative pregnant is not recog- 
nized. Merchant’s Nat. Bank v. Rich- 


ards, 74 Mo. 77 [aff 6 Mo. A. 454]; 
Cooper v: American Cent. Ins. Co., 
139 © Mo. AS 5705.1230 SW 497%. But 


compare. Ells v. Pacific R. Co., 55 Mo. 


278; Sceding v. Bartlett, 35 Mo. 90; 
Dare v. Pacifie’ R.'Co.,' 31 \ Mo. 480; 
Emory v. Phillips, 22 Mo. 499. . (2) 


Negative pregnant is considered as 
going merely to the form of pleading, 
unless a case is presented in which 
the answer must be regarded as am- 


biguous and misleading. Merchants’ 
Nat. Bank v. Richards, 74 Mo. 77; 
Wynn v. Cory, 43 Mo. 301; Otterville 


Bank v. Boonville Bank, (A.) 16 SW 


a 702; Law v. Crawford, 67 Mo. 
50. 

ery WE gia R., 

etc., Co., $58 Fed. 296, 142 CCA 588, 


AnnCas1917A 679 (Georgia). 
Cal.—Union Trust Co. v. Dickinson, 

30, ‘Cal-Al 915 157> P6153" Dunaway. 

Anderson, 22 Cal. A. 691, 136 P 309. 


Fle 68 Fla. 
282, 67 Ss 90. 
Ida.—Nobach y, Scott, 20 Ida. 558, 
|4119 P 295. 


Ind.—Fields v. State, 134 Ind. 46, 
32 NE 780. 

Kan.—Brown v. Union Pac. R. Co., 
111 VWeanrrss8s 2072 Pe Lg é. 

Ky.—Boeckley v. Central Union 
Bank, ete., Co., 205 Ky. 508, 266° SW 


als Kitchen v. Powell, 163) Ky. 92, 
173 SW 324. 
Minn.—Fagerstrom vv. 


Rappaport, 
176 Minn. 254, 223 NW 142. 

Mont.—Britannia Min. Co. v. U. S. 
Fidelity, etc., Co., 43 Mont. 93, 115 
P 46. 


N. Y.—Bulova v. EH. LL. Barnett, 
Inc., 193 App. Div. 161, 183 NYS 495 
[mod 111 Misc. 150, 181 NYS 247]. 

N. C.—Ledford v. Tallassee Pow- 
er Co., 194 N. C. 98, 138 SE 424. 

Okl.—Wade v. Ray, 41 Okl. 641, 139 
i820 thabtoe 

Or.~—White v. East Side Mill 'Co., 


‘| Mise. 


A negative pregnant may arise 


from a too literal denial of the allegations of the 


Say Or. 1015 5° RP 864.9158) Pa Lis mole 

[a] Illustrations of negatives 
pregnant: (1) Answer admitting the 
due execution and delivery of the 
note, but declaring that the alleged 
copy set forth in a paragraph of the 
complaint is not correct. Union 
Trust \Cos, <vin-Dickinson,.~ 200 Cal. cae 
91, 157 P 615 (in an action on writ- 
ten guaranty of an obligation evi- 
denced by a note). But see infra § 
336 text and note 55. (2) Answer 
alleging payment to assignor “prior 
to notice to it of any valid assign- 
ment, and to any valid assignment to 
plaintiff by’’ assignor, since it im- 
plied that defendant might have had 
notice of an invalid assignment. Bu- 
lova v. EH. L. Barnett, Inc., 193 App. 
Div. 161, 163, 183 NYS 495 [mod 111 
150, 181 NYS 247] (in an ac- 
tion for services performed and ma- 
terials furnished by plaintiff’s as- 
signor). (3) Answer merely denying 
that plaintiff was in the lawful pos- 
session of the entire tract at the 
date stated, and denying the “entry 
and withholding without right.” 
Blodgett v..Scott, 11 Cal. A. 310, 104 
P 842 (where a forcible entry and 
detainer complaint alleged plaintiff's 
possession and right of possession on 
the date stated and for a long time 
prior thereto, entry by defendant and 
subsequent withholding of possession 
from plaintiff, together with service 
of notice to vacate). (4) In an action 
by owners in severalty of different 
lots for the cancellation of the war- 
rant of assessment for street work, 
an answer which denies that a plain. 
tiff claiming to own two lots now 
is or ever has been the owner of two 
lots does not deny the ownership, for 
a denial in the conjunctive raises no 
issue as to the ownership of either 
of the lots, and relieves plaintiff of 
the duty of proving ownership. Too- 
mey v. Knobloch, 8 Cal. A. 585,-97 
P 529: Conjunctive denial of con- 
junctive allegations see infra -§ 337. 

b]_ Denial that work was done by 
defendant individually was an im- 
plied admission of its performance by 
defendant in conjunction with others. 
Ledford v. Tallassee Power Go., 194 
N.C. 98.5138 SH) 424. 

[ce] Setting up right to credits 
may imply some liability. Wade v. 
Ray, 41 Okl. 641, 139 P 116. 

[d] Traverse, concluding with 
“except as hereinafter stated,’? may 
be a negative pregnant. Boeckley yi: 
Central Sav. Bank, ete., Co., 205 Ky. 
508, 509. 266 SW 15. 

[e] What not negative pregnant 
ilustrated.—(1) Denial that defend- 
ants had received any sum to use of 
partners or either of them was held 
not an admission that defendants re- 
ceived money from both partners. 
Shelley v. San Francisco Bd. of 
Trade, 87 Cal. A. 344, 262 P:403.. (2) 
Where the complaint ‘alleged member- 
ship of defendant _in plaintiff corpo- 
ration,. and that ‘upon information 
and belief the by-laws of said corpo- 
ration in force at time of defendant’s 
election to membership provided, and 
still provides, for the payment by 
each member of dues quarter-annually 
in advance at rate, etc. (specifying),”’ 
an answer, containing but one para- 


‘graph, denying that it has any knowl- 


edge or information sufficient to form 
a belief as to whether or not such by- 
laws of plaintiff in force at the time 
of defendant’s election to member- 
ship provided or still provides, ete. 
(following language of complaint), 
was not a negative pregnant, either 
by reason of its form or in substance, 
there being apparently no legal ob- 
ligation to pay dues in the absence 
of a by-law requiring such payment. 
Printing Ink Makers Nat. Assoc., Inc. 
vy. Dunn Ink Works, 179 NYS 718. 

[f] Conditions precedent.—(1) In 
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declaration or complaint,?® or a negative pregnant 
may arise from a denial which is too large, tendering 


issue on more than is alleged.?® 
Effect. 


ing them.?° 


an action on a contract, a denial that 
plaintiff has performed all the condi- 
tions precedent is not a negative 
pregnant. Electrical Hauipment Co. 
Vv. Feuerlicht, 90 _NYS 467. (2) 
Where the complaint alleged that 
plaintiff had performed all the con- 
ditions of the contract. a denial in 
the answer that plaintiff performed 
all the conditions of the contract on 
its part to be performed was not 
frivolous, as a statement of a nega- 
tive pregnant, where the failure to 
perform any one of the conditions 
precedent would be fatal to plain- 
tiff's cause of action. Hudson Cos. 
v. Briemer, 113 NYS. 997;. Electrical 
Equipment Co. v. Feuerlicht, supra. 
(3) In an action to foreclose, an an- 
swer denying that defendant had 
failed to comply with the conditions 
of the mortgage was not bad, as in- 
volving a negative pregnant. Carle- 
ton v. Lawrence, 77 Misc. 573, 137 
NYS 200. 

25. U. S.—vU.. S. v. Larkin, 153 
Fed. 113, 82 CCA 247 [writ of error 
dism 208 U. S. 338, 28 SCt 417, 52 L. 
ed. 517]. : 

Ariz.—Eshom 18 Ariz. 
TOs One os. 

Ark.—J. I. Porter Lumber Co. v. 
Hill, 72 Ark. 62, 77 SW 905 

Cal.—Hess v. Sausser, 972 P 1059. 

Colo.—Boulder v. Plains Loan, etc., 
Co. 75) Cola: 86) 224 P "233s 


v. Eshom, 


Dak.—Dole v. Burleigh, 1 Dak. 227. 

Ida.—Norris v. Glenn, 1 Ida. 590. 

Ind.—Wright v. State, 7 Blackf. 
63. 

Ind. T.—Missouri, ete., R. Co. v. 


Elliott, 2 Ind. T. 407, 51 SW 1067. 

Kan.—Miller v. Brunbaugh, 7 Kan. 
343. 

Ky.—Gabhren v. veh ay Bank, 156 
Ky. 717, 161 SW 112 

Mass. Whiting = ‘Price, 169 Mass. 
576, 48 NE 772, 61 AmSR 307. 

Minn.—Fagerstrom vy. Rappaport, 
176 Minn. 254, 233 SW 142. 

Miss.—Marshal v. Hamilton, 41 
Miss. 229. 

Mont.—Stoudt v. Hanson, 62 Mont. 
422, 205° PP 253; Yank v. Bordeaux, 
29 Mont. 74, 74 P 77. 

Nebr.—Lemke v. Lemke, 78 Nebr. 
425, a NW 138 

N. Y.—Stuber 'y. McEntee, 142 N. 
Y. 200, 36 NE 878, 31 AbbNCas 246. 

Oh.—-Aleshire v. Pittsburgh, etc., 
R. Co., 25 OhNPNS 76. 

Okl.—State v. Ross, 76 Okl. 11, 183 
Pens: 

Or.—Moser v.. Jenkins, 5 Or. 447. 

Porto Rico.—Somonte vy. Mimoso, 
27 Porto Rico 368. 

Ss. C.—Curnow v. Phceenix Ins. Co., 
46 S. C. 79, 24 SE 74. 

Utah.—Rock Spring Coal Co. v. 


Salt Lake Sanitarium Assoc., 7 Utah 
158, 25 P 742 

Wash.—Peters v. McPherson, 62 
Wash. 496, 114 P 188. 

Wis.—Cuthbert v. Appleton, 24 


Wis. 383. 

Man.—Schweiger v. M. Vineberg 
Co., 15 Man. 536, 2 WestLR 266. 

Ont.—Denison v. Donnelly, 2 U. C. 
Q. B. 394. 

But see Otterville Bank v. Boon- 
ville Bank, (Mo. A.) 16 SW (2d) 702; 
and supra note 23 [b]. 

[a] Reason for rule is that the 
rules of pleading are intended to pre- 
vent evasion and to require a denial 
of every specific allegation in a sworn 


complaint in substance and in spirit, 


EEE EEE a Ee Se Re 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Ordinarily a negative pregnant does not 

raise a material issue,?* and the consequences are the 
same?® as when, for any other reason, an answer ad- 
mits plaintiff’s allevations without denying or avoid- 
An objection to a negative pregnant will 
not be regarded favorably by the court where it is not 
made before trial,?° especially where it does not ap- 
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be held zoo: Oe 


and not merely a denial of its literal 


truth. Bartlett Est. Co. v. Fraser, 
PU Cals Artois; nh 0 a= eet 30k 
[b] In Newfoundland simply de- 


nying verbatim the matters of fact 
set forth in plaintiff’s statement of 
claim creates an issuable defense and 
does’ not so embarrass or prejudice 
plaintiff as to create a ground to have 
the defense stricken out. Nardini v. 
Reid, 8 Newfoundl. 91. 

Denial of qualified allegations see 
infra § 336. 

26. McClave v. Gibb, 11 Misc. 44, 
31 NYS 847; Sayles v. Davis, 22 Wis. 


2. 

27, SU. SUS S. vi Larkin, ise 
Fed. 113, 82 CCA 247 [writ of error 
dism 208 U. S. 333, 28 SCt 417, 52 L. 
ed. 517] (Ohio). 

Ala.—Majestic Coal Co. v, Ander- 
son, 203 Ala. 233, 82 S 483. 

Ariz.—Herr.v. Kennedy, 22. Ariz. 
141, °195-P 530. 

Cal—Janeway v. Long Beach Pa- 
per, ete, Covit90 (Cal mali Oye2 1am eG: 
Provident. Gold Min. Co. v. Haynes, 
173 Cal. 44, 159 P 155; Freeman v. 
Wallace, 62 Cal. A. 302, 217 P 80; 
Schroeder v. Mauzy, 16 Cal. A. 443, 
118 P 459; Blodgett v. Scott, 11 Cal. 
A. 310, 104 P 842. 

Colo.—La Shar v. Peo., 74 Colo. 503, 
223° Pr SOM 6lietcitac yee 

Ida.—Craven v. Bos, 38 Ida. 722, 225 
P 136; Bell v. Stadler, 31 Ida. 568, 
174 P 129; Welch v. Bigger, 24 Ida. 
169,133 Pv 3sie sNobachaw.: Scott, 20 
Tda./558,00L9) PI295: 

Ind.—Charleston, etc., Turnp. Co. 
v. Willey, 16 Ind. 34. 

Ky.—White v. Williamsburg, 213 
Ky. 90, 280 SW 486; Boeckley v. Cen- 
tral Sav. Bank, etc., Co., 205 Ky. 508, 
266 SW 15; Semple v. Com., 181 Ky. 
675, 205 SW 789; Kitchen v. Powell, 
163 Ky. 92, 172 SW 324. 

Minn.—Fagerstrom  v. 
176 Minn. 254, 223 NW 142. 

Mont. —Stoudt v. Hanson, 62 Mont. 
422,205 P 253; Brittannia Min. Co. 

(Ger Si. ., Fidelity, etc., Co., 43 Mont. 


Vv. 
92S 

N. Y.—Stuber v. McEntee, 142 N. 
ove) 300, 36 NE 878, 31 AbbNCas 246; 
Dimon v. Dunn, 15 N. Y. 498 [rev 8 
HowPr 16]; Securities Acceptance 
Corp. v. E. M. Kane Co., 119 Misc. 
354, 196 NYS 519 [aff 207 App. Div. 
840 mem, 201 NYS 945 mem]; Rey- 
nolds v. Webb, 166 NYS 668 [aff 133 
App. Div. 915 mem, 169 NYS 1110 
mem]. 

Oh.—Aleshire v. Pittsburgh, 
R. Co., 25 OhNPNS 76. 

Okl.—State v. Ross, 76 Okl. 11, 183 
P 918. 

Or.—McIntosh Livestock Co. v. 
Buffington, 108 Or. 358, 217 P 635. 

Porto Rico.—Quintero v. Sosa, 18 
Porto Rico 238. 

Denial of qualified allegations see 
infra § 336. 

28. Ariz.—Herr  v. 22 
Arizy 41195 ye.53.0. 

Cal.—Janeway v. Long Beach Pa- 
per;  ete:,) (Corp 190 Cal. 150, 211 P 6; 
Provident Gold Min. Co. v. Haynes, 
173 'Cal..:44,. 169), P21554,.Muleahy’ v: 
Buckley, 100 Cal. 484, 35 P 144; Lar- 
ney v. Mooney, 50 Cal. 610; Brad- 
bury v. Cronise, 46 Cal. 287; Landers 
v. Bolton, 26 Cal. 393; Woodworth vy. 


Rappaport, 


etc., 


Kennedy, 


Knowlton, 22 Cal. 164; Caulfield v. 
Sanders, 17 Cal. 569; Kkuhland v. 
Sedgwick, 17 Cal. 123; Blankman vy. 
Vallejo, 15 Cal. 638; Schroeder v. 
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pear that plaintiff has been misled;#! and where it 
clearly appears from other parts of the answer that 
the allegations formally admitted by reason of the 
aegative pregnant are in fact denied, the answer may 
and especially is this true when the. 
fact is elsewhere expressly denied.?? 

General denial. 
issue every allegation in the complaint,?* it can never 
be a negative pregnant.*® 

In an action on a contract, a denial that plaintiff 


Since a general denial puts in 


Mauzy, 16 Cal. 
Colo.—Boulder v. 


A. 443, 118 P 459. 
Plains Loan, etc., 


Co.,° 75 “Colo: 86,5224 P: 233), 
Ida.—Welch v. Bigger, 24 Ida. 169 
133 P 381; Nobach v. Scott, 20 Ida. 


558;7 119" 295, 

Mont.—Brittannia: Min. Co. v. U. 
S. piles sa etc.,. Co:, 43 Mont. 93, 115 
P 46 


Nebr.—Harden v. Atchison, ete., R. 


Coe 4 Nebr: 211. 
LA Y.—Kay v. Whittaker, 44 N. Y. 

Okl.—Jackson v. Green, 13 Okl. 
314, 74 P 502. 

Or.—MecIntosh Livestock Co. v. 
Buffington, 108 Or. 358, 217 P 635; 
Moser y. Jenkins, 5 Or. 447; Scovill 
v. Barney, 4 Or. 288. 


Porto Rico.—Somonte v. Mimoso, 
27 Porto Rico 368. 

[a] Admission of damages.— 
Thompson v. Hamilton Motor Co., 170 
ee 737, 15%) PB. 122, .AnnCasi917A 

29. See infra § 338 et seq. 

{a] Denial in ipsis verbis and in 
the conjunctive amounts to an ad- 
mission. Boulder v. Plains Loan, 
ete. Co. 75 Colos-86) -224, PP )233% 

380. Elton v. Markham, 20 Barb. 
(N. Y.) 343; Lawrence v. Williams, 
8 N. Y. Super. 585 [rev on other 
grounds 18 N. Y. 119, 1221; \‘ Pfaud- 
ler Process Fermentation Co. v. Mc- 
Pherson, 3 NYS 609; Parker v. Til- 
linghast, 1 NYSt 296; Otis v. Ross, 
8 HowPr (N. Y.) 193. See Doolittle 
v. Greene, 32 Iowa 123 (recognizing 
rule). 

31. U. S.—Hershey v. O’Neill, 36 
F. 168. 

Mo.—Otterville Bank v. Boonville 


Bank, (A.) 16 SW (2d) 702, 705 [eit 
Cyc]. But see supra note 23[b]. 
N. Y.—Schnitzer v. Gordon, 28 App: 


Div. 341, 51 NYS 152; Young v. Cat- 
lett, 13 N.Y. Super. 437. See Law- 
rence v. Williams, 8 N. Y. Super. 585 
[said, in Wall v. Buffalo Water 
Works Co., 18 N. Y. 119, 122, to have 
been reversed in an unreported de- 
cision]. 

Okl.—State v. Ross, 76 Okl. 11, 183 
P 98>) Jackson ov. ‘Green, 13, OKL 
314, 74 P 502. 

Porto Rico.—Mazarredo v. Eche- 
varria, 32 Porto Rico 464; Guzman 
ete R. Co; 29. Porto. Rice 

32. Hershey v. O’Neill, 36 F. 168; 
Drennen v. Williams, 59 Colo. 301, 
148 P 265, AnnCas1917A 664. 

[a] Liberal construction is justi- 
fied. Mazarredo v. Echevarria, 32 
Porto Rico 464; O’Brien v. Seattle - 
Ice Co., 43 Wash. 217, 86 P 399 (both 
to the effect that, under a code pro- 
vision requiring liberal construction 
of the pleadings, it was sufficient 
that the intention of the pleader be 
apparent). 


33. Kennedy v. Dickie, 27 Mont., 
VO ;69.eRi 6T2.. 
wn See supra § 329, and infra 8 
35. U. S.—McGrath v. Valentine, 


167 Fed. 473, 93 CCA 109. 
Colo.—Drennen _ vy. Williams, 59 
rele. 301, 148 P 265, AnnCas1917A 


Minn.—German-American Bank v. 
White, 38 Minn. 471, 38 SW 361 [overr 
Dean v. Leonard, 9 Minn. 190, and 
cases following it]; Stone v. Quaal, 
36 Minn. 46, 29 NW 326. 

Mo.—Otterville Bank v. Boonville 


§§ 335-336] 


has performed all conditions precedent is not a nega- 


tive pregnant.*°® 


[§ 336] b. Denial of Qualified Allegations. Where 
a fact is alleged with qualifying or modifying lan- 
guage, and the words of the allegation as so qualified 


or modified are literally denied, it 


Bank, (A.) 16 SW (2d) 702, 705 [cit 
Cyc]. See also supra note 23[b]. 
N. Y.—Electrical Accessories Co. 
v. Mittenthal, 194 N. Y. 473, 87 NE 
ae ‘qu nompson v. Brie R. Co., 45 N. 


on —Minter v. Minter, 80 Or. 369, 
Sere LO Te 

But see Columbia Nat. Bank v. 
Western Iron, ete., Co., 14 Wash. 162, 
44 P 145 (in an action upon a prom- 
issory note, plaintiff is entitled to 
judgment on the pleadings when the 
answer admits the execution of the 
note and negatives the allegation of 
nonpayment in the complaint merely 
by a general denial). 

[a] Under code pleading system 
(1) authorizing defendant to make a 
general or specific denial of each nia- 
terial allegation of the complaint, an 
answer in the above action denying 
each and every allegation in the para- 
graph of the complaint containing the 
allegations above declared to be ma- 
terial, referring to such paragraph by 
number, is not objectionable as em- 
bodying a negative pregnant. Elec- 
trical Accessories Co. v. Mittenthal, 
194 N. Y. 473, 87 NE 684. (2) A gen- 
eral denial is as broad as the allega- 
tions denied, and a general denial of 
an allegation of value or damages 
cannot be treated as a “negative preg- 
nant,” and an admission of any value 
or damages less than the sum alleged. 
McGrath v. Valentine, 167 Fed. 473, 
476, 93 CCA 109. (3) A general de- 
nial, having the same effect as spe- 
cific denials, of each and every alle- 
gation can only be construed as a 
negative pregnant, if at all, when 
one or more of the specific denials, 
covered by the general denial, would 
have been a negative or negatives 


pregnant. Stone v. Quaal, 36 Minn. 
46, 29 NW 326. 
36. Electrical Equipment Co. v. 


eu 90 NYS 467. 

37. U. S.—uU. S. v. Larkin, 153 Fed. 
113, 82 CCA 247 [writ of error dism 
208 U. S. 333)0.28% SCte41 7,9 52 Led: 


517]. toe 


Ariz.—Hads_ v. 
Bank, 266 P 14. 

Ar J. I. Porter Lumber Co. v. 
Hill, 72 Ark. 62, 77 SW 905. 


Commercial 


Cal. —Larney v. Mooney, 50 Cal. 
610; Bradbury v. Cronise, 46 Cal. 
287; Feely v. Shirley, 43 Cal. 369; 


De Godey v. Godey, 39 Cal. 157: Fuhn 
v. Weber, 38 Cal. 636; Kinsey v. Wal- 
lace, 36 Cal. 462; Long v. Neville, 36 
Cal. 455. 95 AmD 199; Landers v. 
Bolton, 26 Cal. 393; Woodworth v. 
Knowlton, 22 Cal. ; Kiiggins) v. 
Wortell, 18 Cal. Caulfield v. 
Sanders, 17 Cal. Blankman v. 
Vallejo, 15 Cal. 638: Loop Bldg. Co. 
v. DeCoo, (A.) 275 P 881; Kinney v. 


. Maryland Casualty Co., 15 Cal. A. 571, 


115nP'456:; 

Colo.—Grand Valley Irr. Co. v. 
Lesher, 28 Colo. 273, 65 P 44; James v. 
McPhee, 9 Colo. 486, 138 P 535; Bren- 
nan v. State Bank, 10 Colo. A. 368, 50 


P 1076; Tate v. Peo., 6 Colo. A. 202, 
40 P 471. 
Dak.—Dole v. Burleigh, 1 Dak. 227, 
46 NW 692. : 
Ida.—Craven v. Bos, 38 Ilda. 722, 
225 P 136: 


me —Wright v. State, 7 Blackf. 63. 
nd. T.—Missouri, ete., R. Co. v. 
Elliott, 2 Ind. T. 407, 51 ‘SW 1067. 
Kan.—Brown v. Union Pac. R. Co., 
111 Kan. 3888, 207 P 196. 
Ky.—Hendrick v. Robert Mitchell 
Paulenee Co., 29 SW 750, 16 KyL 
q 


Mass.—Whiting v. Price, 169 Mass. 
576, 48 NE 772, 61 AmSR 307. 

Minn.—Fagerstrom v. Rappaport, 
176 Minn. 254, 223 SW 142. 

Miss.-—Marshall v. Hamilton, 41 


291; 


PLEADING 


¢ 


is held that the 


Miss. 229. 
Mo.—Sceding v. Bartlett, 35 Mo. 90. 
But see supra § 385 note 23 [b]. 
Mont.—Agle vy. Standard Drug Co., 


29) Mont. 111, 74 P 135; Yank) w Bor: 
deaux, 29 Mont. 74, 74 P 77; Toombs 
v. Hornbuckle, 1 Mont. 286: Terre tvs 


Rodgers, 1 Mont. 252% Harris v. 
Shontz, 1 Mont. 212. See Bourke v. 
Butte Electric, etce., Co., 33 Mont. 267, 
83 P 470. 

Nebr.—Knight v. Denman, 64 Nebr. 
814, 90 NW 863; Smiley v. Anderson, 
28 Nebr. 100, 44 NW 86; Storey v. 
Kerr, 2 Nebr. (Unoff.) 568, 89 NW 601; 
Leavitt v. Bartholomew, 1 Nebr. 
er 756, 764, 983 NW 856 

N. Y.—Kay v. Whittaker, 44 N. Y. 
565; Dimon v. Dunn, 15 N. Y. 498; 
Shepard v. Wood, 116 App. Div. 861, 
102 NYS 306; Elton v. Markham, 20 
Barb. 348; Lawrence v. Cabot, 41 
N. Y. Super. 122; Hutchinson v. Bien, 
46 Misc. 302, 98 NYS 189 [aff 104 App. 
Div. 214, 93 NYS 216]; Pigot v. Mc- 
Keever, 32 Misc. 45.65 NYS 380; Kel- 
ly-v. Sammis, 25 Misc. 6, 538 NYS 825; 
Moody v. Belden, 15 NYS 119, 21 
NYCivProc 89; Miller v. Miller, 1 
AbbNCas 30; Davison v. Powell, 16 


HowPr 467; Salinger v. Lusk, 7 
HowPr 430; Seward v. Miller, 6 
HowPr 312. See Curran v. Arp, 141 
App. Div. 659, 125 NYS 993; Flack v. 


O'Brien, 19 Misc. 399, 43 NYS 854: 
McClave v. Gibb. 11 Misc. 44. 31 NYS 


847. But see Kellogg v. Freeland, 
195 NYS 912; Parker v. Tillinghast, 
1 NYSt 296. 


Okl.—Jackson v. Green, 13 Ok]. 314, 
74 P 502; Spencer v. Turney, 5 Okl. 
683, 49 P 1012. 

Or.—White v. East Side Mill, etce., 
eeu SIGOV A107. Lb) P2364, 1 580R C73) 


2g C.—Curmow v. Pheenix Ins. Co., 
46S. C. 79, 24 SE 74. 

Utah.—Peterson v. Bean, 22 Utah 
43, 61 P 218; Podlech v. Phelan, 13 
Utah 333, 44 P 838; Rock Spring Coal 
Co. v. Salt Lake Sanitarium Assoc., 7 
Utah 158, 25 P 742. 

Wash.—Gammon vy. Dyke, 2 Wash. 
T. 266, 5 P 845; Seattle v. Buzby, 2 
WashieTs 25, 3B180: 

Wis.—Spence v. Spence, 17 Wis. 
448; Robbins v. Lincoln, 12 Wis. 1; 
Burdick v. Briggs, 11 Wis. 126. 

Man.—Schweiger v. M. Vineberg 
Co., 15 Man. .536, 2 -WestLR 266 
(King’s Bench Act Rules, rule 290). 

Ont.—Denison v. Donnelly, 2 U. C. 
Q. B. 394 

38. Ark.—J. I. Porter Lumber Co. 

v. Hill, 72 Ark. 62, 77 SW 905. 
Hess v. Sausser,, 372 P 1059; 
Santa Ana v. Brunner, 132 Cal. 234, 
64 P 287; Doll v. Good, 38 Cal. 287; 
Caulfield v. Sanders, 17 Cal. 569; Kuh- 
land v. Sedgwick, 17 Cal. 123; Motor 
Inv. Co. v. Breslauer, 64 Cal. A. 230, 
221 P 700; Preston v. Central Cali- 
fornia Water, etc., Co., 11 Cal: A. 190, 
104 P 462. 

Ind.—Wright v, State, 7 Blackf. 63. 

Kan.—Brown vy. Union Pac. R. Co., 
Titan: 338; 6207. P. 196: 

Ky.—Gahren v. Farmers’ Bank, 156 
Key TT, 61 SW 12 7. 

Minn.—Fagerstrom v. Rappaport, 
176 Minn. 254, 223 NW 142; Steele v. 
Thayer, 36 Minn. 174, 30 NW 758; 
MecMurphy v. Walker, 20 Minn. 382; 
Frasier v. Williams, 15 Minn. 288. 

Neb.—Knight v. Denman, 64 Nebr. 


ole A NW _ 863. 
N. Y.—Hall, ete., Furniture Co. v. 
Torrey, 196 App. Div. 804, 188 NYS 


486; Baker v. Bailey, 16 Barb. 54; 
Levin, ete., Contracting Co. v. Jack- 
son, 46 Misc. 445, 92 NYS 307; Pascek- 
witz v. Richards, 37 Misc. 250, 75 NYS 
Davison vy. Powell, 16 HowPr 
467. See Hincken v.- Mutual Een. L. 
Ins. Co., 6 Lans. 21 [aff 50 N. Y. 657 | 


[49 C.J.] 271 


/ 


‘qualifying circumstances alone are denied while the 
fact itself is admitted.?7 
tion or complaint alleges facts as taking place at a 
certain time,*® or in a certain place,*®® or alleges 
that acts were done in a certain manner or under 
certain circumstanees,*® or alleges that property or 


Thus, where the declara- 


mem]; Livingston v. Hammer, 20 N. 
Y. Super. 670; Shearman v. New York 
Cent.. Mills, 1 AbbPr 187; Thorn v. 
New York Cent. Mills, 10 HowPr 19 
[aff 1 AbbPr 187]; Salinger v. Lusk, 
7 HowPr 430. But see Kellogg v 
Freeland, 195 NYS 912; Parker v. Til- 
lng hast 1 NYSt 296. 

S. C.—Curnow v. Phcenix Ins. Co., 
46S. C. 79, 24 SE 74. 

Utah.--Rock Springs Coal Co. v. 
Salt Lake Sanitarium Assoc., 7 Utah 


158, = P 742. 
Washburn, 190 
Wis. "929. 15 NW 984; Argard v. 
Parker, 81 Wis. 581, 51 NW. 1012; 
Schaetzel vy. Germantown Farmers’ 
Mut. Ins. Co., 22 Wis. 1412. 
Ont.—Denison y. Donnelly, 2 U. C. 


Q. By. 394. 

[a] Date of accident.—Shepard v. 
Wood, 116 App. Div. 861, 102 NYS 
306 (automobile accident); Curnow v. 


Pheenix Ins. Co., 46 S. C. 79, 24 SH 
74 (fire).- 

[b] Date of judgment.—Reynolds 
v. Webb, 166 NYS 668 [aff 183 App. 
Div. 915 mem, 169 NYS 1110 mem]. 

[ce] Date of loan.—Gahren vv. 
be etek Bank, 156 Ky. 717, 161 SW 


[d] Denial of date of notice.— 
Hess v. Sausser, (Cal.) 272 P 1059. 

fe] Date of performance.—(1) 
Levin, ete., Contracting Co. v. Jack- 


son, 46 Misc. 445, 92 NYS 307. (2) 
Plea denying that a permit to the con- 
tractor, a foreign corporation, had 
been granted “during the years 1910 
and 1911 when the said contract was 
to be performed,” since it did not deny 
that a permit had been granted on 
Dec. 18, 1911. Campbell v. Daniell, 68 
Fla. 282, 287, 67 S 90 (where the com- 
plaint showed that the contract had 
been fully performed on Aug. 1, 1911). 

{[f] Date of recordation.—Motor 
Inv. Co. rah Breslauer, 64 Cal. A. 230, 
221 P 70 

Cg] rime of ownership and pos- 
session.—J. I. Porter Lumber Co. v. 
Hill, 72 Ark. 62, 77 SW 905; Stone v. 
Auerbach, 133 App. Div. 75, 117 NYS 

[h] Under Municipal Court Act 
(L. [1902] p 1538) § 150, providing 
that the answer must contain a de- 
nial of each material allegation of the 
complaint controverted, a complaint 
alleging that in the month of April, 
1904, plaintiff did work. ete., for de- 
fendants, is not sufficiently denied by 
an answer denying that in the month 
of April, 1904, plaintiff did work, etc.. 
for defendants, but failing to deny 
that he did so at any other time, it 
constituting a ‘negative pregnant.” 
Levin, ete., Contracting Co. v. Jack- 
son, 46 Misc. 445, 92 NYS 307. 

[i] In Iowa a literal denial of time 
may not involve a negative pregnant. 
Doolittle v. Greene, 22 Iowa 123 (Ae- 
nying that defendant set fire to hay 
on the day alleged). 

39. Brown v. Union Pac. R. Co., 111 
Kan. 338, 207 P 196: Britannia Min. 
Co. v. U. S. Fidelity, ete., Co., 43 Mont. 
93, 115 P 46; Hall, ete., Furniture Co. 
v. Torrey, 196 App. Div. 804, 188 NYS 
486; Spencer v. Turney, 5 Okl. 688, 
49 P 1012. But see Kellogg v. Free- 
land, 195 NYS 912; Parker vy. Tillin- 
ghast, 1 NYSt 276. 

[a] Thus, where the complaint al- 
leged that decedent, while in the em- 
ploy of defendant, was directed by 
defendant ‘‘to go ‘down and do cer- 
tain work in an excavation, which de- 
fendant had caused to be made in” 
a certain locality, a denial of the al- 
legation in the specific language of 
the complaint is a negative pregnant. 


\Stuber v. McEntee, 142 N. Y. 200, 205, 


36 NE 878, 31 AbbNCas 246. 


40. Cal’—Boscus v. Bohlig, 173 


272. [49 C.J.] 


demands are of a certain value or amount,*! denials 
of these facts so qualified as to time, place, per- 
formance, value, or amount are negatives pregnant, 
and are deemed to put in issue only the qualifying 
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‘ 


circumstances,*? and to admit that the act took place 


Cal. 687, 162 P 100; Feely v. Shirley, 
43 Cal. 369; Kinney v. Maryland Cas- 
ualty Co.; 15 Cal. A. 571, 115 P 456. 

Dak. —Dole Vv. Burleigh, 1 Dak. 227, 
46 NW 692. 

Ky.— Wait v. Southern Oil, etc., Co., 
209 Ky. 682, 273 SW 473. 

Mom deeltannig Mim 2Co: va WsnSs 
Fidelity, etc., Co., 43 Mont. 93, 115 P 
46; Toombs v. Hornbuckle, 1 Mont. 
286 [aff 18 Wall. (U. S.) 648, 21 L. ed. 


966]. 
Nebr.—Harden y. Atchison, etc., R. 
Co., 4 Nebr. 521. 


N. Y.—Browning v. Moses, 60 Misc. 
1A BADEN Ye SF 651. 

Or.—White v. East Side Mill Co., 
StE One 07, oo PaesO4.0l 58a Lisneo2i(s 

Wash.—Seattle v. Buzby, 2 Wash. 
TZ, FS eal Os 

Wis.—Crane_ Bros. Mfg. Co. 
Morse, 49 Wis. 368, 5 NW 815. 

[a] Thus (1) if a man is said to 
have aliened land ‘in fee,’ and he 
says he “has not aliened in fee,” it 
may be that he has made an estate in 
tail. Cowell [cit. Black: L. D.]. (2) 
And the rule was applied to an answer 
denying that plaintiff's decedent care- 
lessly stepped in front of defendant's 
truck, or failed to look out for his: 
safety, being a denial only of the 
manner of the act. White v. East 
Side Mill Co., 81 Or. 107, 155 NW 364, 
MSS) AP seei es 527; 


Vv. 


[bJ Denial of “ane performance’ 


ing v. Moses, 60 Mise. 111, 112, 111 
NYS 651. 

[f] Denial of “wrongfully and il- 
legally,’ etc.—Where the complaint 
alleged that an act was done “wrong- 
fully and illegally” (Ticombs v. Horn- 
buckle, 1 Mont. 286 [aff 18 Wall (U. 
S.) 648, 21 L. .ed. 966]; .Harris v. 
Shontz, 1 Mont. 212); or “wrongfully 
and maliciously” (Feely v. Shirley, 43 
Cal. 369; Kinsey v. Wallace, 36 Cal. 
462; Harden v. Atchison, ete., R. Co., 
4 Nebr. 521), or “wrongfully and un- 
lawfully” (Rutherford v. Foster; 125 
Fed. 187, 60 CCA 129; Lay v. Neville, 
25 Cal. 545; Woodworth v. Knowlton, 
22 Cal. 164), a denial in these words 
constitutes a negative pregnant. 

[g] In Iowa it seems that a literal 
denial may not involve a negative 
preenant Mahana v. Blunt, 20 Iowa 
146 

41. Ariz. v. Commercial 
Nat. Bank, 266 P 14; United Bank, 
ete., Co. v. Jones, 30 Ariz. 557, 249 P 
747; Herr v. Kennedy, 22 Ariz. 141, 
195 E7530. 

Cal.—Janeway v. Long Beach Pa- 


per, ete,, ‘Coy 190 Cals 150, 2114 Rag; 
Doll. v.. Good,- 38 Cal. 287;  Leffing- 
'well v.-Griffing, 31 Cal. 231; Reniff v: 


of contract.—Roscus v. Bohlig, 1738 
Cal. 687; 162°P 100; Wait v. Southern 
Oils! eter; 'Co,i 209, Ky. 682,° 273 | Siw? |} 


473 (that actS were “duly” done). 

“{¢]’ ‘Denial of manner of theft.— 
In’ an’‘action''on a policy covering 
merchandise in certain safes; and in- 


i 


The Cynthia, 18 Cal. 669; 
|Wortell, 18 Cal. 330; Caulfield v. San- 
\ders, 17 Cal. 569; Sehroeder v. Mauzy, 
16 Gal. A. 443, 118 P-459. 

Colo.—James v. McPhee, 9 Colo. 486, 
13°P 535; Lozier v. Hannan, 12 Colo. 
iA. 59, 54 ’P 399. 


Higgins v. 


Ida.—Craven v. Bos, 38 Ida. *722, 
225 P 136. 
|_ sIowai—Callanan: v.::Williams, | 71 
/lowa 363, 32 NW_383; Sheldon v. Mid- 


idleton, 10 Iowa 17. 


demnifying against loss through fe- |, 


lonious abstraction by the use of tools 
or explosives, ete., the: complaint al- 


leged that certain persons to plain- | 


tiff unknown entered the safes by the 
use of toots, and. feloniously abstract- 
ed therefrom, without plaintiif’s con- 
sent, ceriain merchandise, etc. The 
answer denied that certain persons to 
plaintiff unknown entered by the use 
of tools the safes without plaintiff's 
consent, that certain persons by the 
use of tools entered the safes without 
plaintiff's consent, and. abstracted 
therefrom the merchandise alleged in 
the complaint, and alleged that, if the 
safes were entered by the use of tools, 
it was with plaintiff’s consent, and 
that the entry was procured, etc., by 
his consent, etc. Under the rule re- 
quiring a denial of every specific aver- 
ment in a sworn complaint in sub- 
stance and in spirit, and not merely 
a denial of its literal truth, and that 
failure to make such denial consti- 
tutes an admission of the averment, 
the answer presented no issue_as to 
the manner of effecting entrance to 
. the safes or that merchandise Wwas 
abstracted therefrom, but presented 
an issue as to the connivance and pro- 
curement of such entry and abstrac- 
tion by plaintiff. Kinney v. Maryland 


Gasiualty+ Coss 5 Cats AL MbtL, LIS AP 
456. 
[d] Denial of plaintiff’s ability, 


readiness, or willingness at all times 
to perform involves a negative preg- 


nant. Lewis v. Fowler, 80 Cal. A. 717, 
252 P 786. 
{e] Denial of “written demand.’”’ 


—In a proceeding by a landlord to re- 
cover possession of demised premises, 
a statement on information and be- 
lief, contained in the answer, that 
the tenant ‘‘denies the Statement con- 
tained in the petition of said landlord 
that said rent has been demanded in 
writing from the tenant by service 
of a three days’ written demand,” in- 
volves a negative pregnant.-—Brown- 


' Wor later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘Hecklin v. 


‘that amount on deposit. 


Ky.--Shields v.. Chesser, 167 Ky. 
1532, 180 SW 968;° Gahrén v. Farmers’ 
| Bank, 156 Ky. 717; 161 SW 1127. 

Mass.—Whiting y. Price, 169 Mass. 
1576, 48 NE 772, 614, AmSR 807. 

Minn.—Steele v. Thayer, 36 Minn. 
174, 30 NW 758; Coleman v. Pearce, 
26 Minn. 123, 1 NW 846; Moulton v. 
Thompson, 26 Minn. 120, 1 NW 836; 
Pottgieser v. Dorn,’ 16 Minn. (204; 
Hss, 16 Minn. 51; Durfee 
v. Pavit, 14 Minn. 424; Dean v. Leon- 
ard, 9 Minn. 190; Lynd v. Picket, 7 
Minn. 184, 82 AmD 79; Burt v. Mc- 
Kinstry, 4 Minn, 204, 77 AmD 507. 

Mont.—Stoudt v.. Hanson, 62 Mont. 
422, 205 P 253; Edgerton v. Power, 18 
Mont. 350, 45 P 204. 

N. Y.—Van Slyke News Agency v. 
News Syndicate Co., 207 App. Div. 
736, 202 NYS 725; Reiter v. Tree & 
Co., Ine.; 175 NYS 543. .But see Kel- 
logg v. Freeland, 195 NYS 912; Park- 
er v. Tillinghast, 1 NYSt 296. 

Okl.—Jackson vy. Green, 13 Okl. 314, 
T4 P 502. 

Or.—Mitchell v. Southern Pace. Co., 
1057 Or: 9310,..209 -P oUlsee Hewitt. 
Huffman, 55 Or. 57, 105 P 98; ’Thomp- 
som v.( Colvin} 53 'Ore:488, 101 P 201; 
Scovill v. Barney, 4 Or. 288. 

Utah.—Rock Springs Coal? Co. Vvi 
Salt Lake Sanitarium Assoc., 7 Utah 
158, 25 P 742; Conway v. Clinton, 1 
Utah 215. 

Wash.—Peters v. McPherson, 62 
Wash. 496, 114 P 188; Dillon v. Spo- 
kane County, 3 Wash. T. 498, 17 P 


889. 
Man.—Schweiger v. M. Vineberg 
Co., 15 Man. 536,'2 WestLR 266 


(King’s Bench Act Rules, rule 290). 

Ont.—Commercial Bank v. Reyn- 
olds, 3: U. C. QB. 860: 

[a] Amount on deposit.—Denial 
that defendant had on deposit with 
plaintiff seven hundred thirty-one dol- 
lars and nineteen cents only does not 
deny an allegation that defendant had 
Lafayette 


Trust Co. v. Haldane, 146 App. Div. 


[§ 336 


at some different place or time*? or was done in some 
other manner*‘ or that the demand is of a different. 
amount or value*® as the case may be. 
mere addition to the denial of the words 


While the 


oe ASA ING Yaoi dniaee 

[b] Value of attorney’s fee.—Cra-, 
ven iV. =B0s;.38. Lda (20) 72250 ks be 
Steuart v. Hanson, 62 Mont. 422, 205° 


[c] But an answer denying value, 


was over a smaller amount than that- 


alleged in the complaint was held to 
be a denial of the value so alleged, 
and not subject to the objection of 
negative pregnant. Way v. Oglesby, 


45 Cal. 655. 

42. Britannia Min. Co. v. U. S. Fi- 
delity;. .etc.;.-Co:,,-43- Mont: 293, 11548 
46; Spencer vy. Turney, 5 Okl. 683, 49: 
P 1012; and cases supra notes 38—41.. 

43. Britannia Min. Co. v. U. S..Fi- 
delity, ete, Co., 48,Mont:..93, 115, By 
46; and cases supra notes 38, 39. 


[a] Admission of corporate char-, 
acter.— Where plaintiff alleged it was. 
a corporation organized under laws of. 
Wisconsin, with its principal office in 
Milwaukee, and the answer denied any, 
‘knowledge sufficient to form a belief 
as to whether it was duly, or at ali,. 
organized under the laws of Wiscon-, 
‘sin, or had its principal place of busi- 
ness in Milwaukee or elsewhere, such; 
plea, while a negative pregnant; ad-; 
‘mits plaintiff's corporate. character. 
|Britannia Min. Co. v.: U. e Fidelity, 
éte.; Co.,-43 Mont. 93,115 P 46. 
| 44. See cases supra note 40. 

[a] Admission of delivery.—J ones,, 
etc., Steel Co. v. Abner Doble Co., 162, 


Cal. 497, 123 PB; 290. 

Lb] Admission of performance.— 
eee v. Howard, 33 Cal. A. 5, 164. 
| ihe i“ 
; 45. See cases supra note 41. 

[a] Admission of value.—Blanck, 


‘v; Commonwealth Amusement Corp., 
\19: Cal. A. 720, 127 P 805; Ronning v., 
"Way, 18 Cal. A: 527, 123. P 615;, Hew- 
itt v: Huffman, 55:Or. 57, 105 PB 98: 

| [bb] Amount of damages.—Where;, 
‘plaintiff sued for one thousand dollars. 
damages, and the answer denied “that 
ithe plaintiff has been damaged in the 
‘sum of one thousand dollars by rea- 
‘son of the acts of this defendant,’* 
‘such. denial amounted to an admis- 
sion that plaintiff has sustained dam-: 
age in ‘a’sum less than one thousand 
|dollars.—Welch v. Bigger, 24 Ida. 169; 
1174,. 183-P’ 381: 

| [ce] Amount of purchase price.— 
\Schweiger v. M. Vineberg Co., 15 Man. 
1 53i6,)2 WestLR 266 (King’s Bench Act 
‘Rules, rule 290). 

[d] Amount paid.—(1) Denial 
‘that six thousand one hundred ninety 
dollars and eighty-eight cents has 
not been paid is an admission that 
any smaller sum is unpaid., Janeway 
v: Long Beach Paper, ete, Co., 190 
Cal. 150, 202 Peer Gi) Denial as to 
;one count that four huncdred twenty 
six dollars has not been paid, or any 
part thereof, excepting as set forth 
in paragraph eighteen of the third 
cause of action, in view of such par- 
agraph eighteen, alleging that six 
thousand four hundred forty three 
dollars and eighty nine cents, com- 
prising the balance due on the three 
counts, has not been paid, nor any 
part of it, is an admission that any 
smaller sum than six thousand four 
hundred forty three dollars and 
eighty eight cents is unpaid, and so 
insufficient to raise an issue. Jane- 
way v. Long Beach Paper, ete., Co., 
supra. 

Le] Amount sold and delivered.— 
A denial in an answer in an action for 
the purchase price of hay that ‘‘there 
was 45,155 pounds of baled hay sold 
and delivered to the defendant” was 
an admission that a lesser number 
of pounds of hay were sold and de- 
livered to the defendant, and a denial 
“that the said. hay was originally . 


“as al-. 


§§ 336-337] 


leged,”’4® “in the manner and form as therein set 
forth,”*" “or elsewhere,”*® has been held to create a 
negative pregnant, it has been held that the addition 
of the words “or at all,’”’4° “or at any other time,”°° 
“or any part thereof,”’®! ete., makes the traverse good. 
Nevertheless, where the qualifying circumstances or 
fact alleged is the material part of the averment,®? 
as that defendant was engaged in a dangerous busi- 
ness, a literal denial is not a negative pregnant.*? 
So where the qualifying leniaiace is really surplus- 
age and in fact neither enlarges, abridges, nor quali- 
fies the meaning of the words to which it applies, 
And where a writ- 
ten instrument is alleged to have been made in cer- 
.tain words and figures, and this is literally denied, 


there is no negative pregnant.®4 


worth the sum of $677.32” was an ad- 
mission that the hay was worth any 
sum less than six hundred seventy 
seven dollars and thirty two cents, 
each one of such denials being a nega- 
tive pregnant. Herr y. Kennedy, 22 
Ariz. 141, :1438, 195 P 530. 

[f] Value ‘of brick.—Thompson v. 
ay is 538 Or. 488; +101 P2641. 

gs 
etc Co. v. Jones, 30 Ariz. 557,249 P 

[h] Value of piano.—Schroeder v. 
Mauzy, 16 Cal. A. 443, 118 P 459. 

[i] Value of stallion.—Hewitt v. 
Huffman, 55 Orl'57,-105°P 98. 


[ji] Value of use and couupatloho- 
ae v. Green, 13 oe 314,,74 P 


Negative pregnant. as admission 
generally see supra § 335. 

46. Nebr.—Pheenix’ Ins. Co.._-v. 
Meier, 28 Nebr. 124, 44 NW 97 ;4Stor= 
ey v. Kerr; '2 Nebr. a 568, 89 
NW 601. 

N. Y.—Hutchinson v. Bien, 46 Misc. 
802, 93 NYS 189 [aff 104 App: Divs 214, 
93 NYS 216). But compare Donovan 
v. Main, 74 App. Div: 44, 77 NYS 229: 

N. C.—Rumbough » vy. + Southern |! 


Impr.)Coj;' 106, Nv Co 461,.11, SE. 528, 


Oh.—Lawrence vV. Cooley, 4 Oh, Dec. |}: 


(Reprint) '.261;,1 ClevLRep 178;: Shur 
v. Statler, 2 Oh. Dee. (Reprint) TO 9 
WestLMonth 317. 

Pa.—Schuey wa Schaeffer, 130,,,Pa. |} 
16, 18 A 544, F 

S. D.—Webster independent School 
Dist. Bd. of Education’ v. Prior, 11 | 
S. D. 292, 77 NW 106. 

Wash.——Seattle Nat. Bank v. Meer- 


waldt, 8 Wash. 630, 36-P oy Gam- |; 
mon y. Dyke, 2 Wash. T 266, 5'P 845. 
Wis.—Crane Bros. Mfg. COs) Me 


Morse, 49 Wis. 368,.5:NW 815. 

Eng.—Thorp v. Holdsworth, 3 Ch. 
D. 637. 

See Breckenridge v. American Cent. 
Ins. Co., 87.Mo. 62. But see Missouri 
rule supra § 335,note 23 [b]. , 

47. Dole v. Burleigh, 1 Dak. 227, 
233, 46 NW 692. To same effect Seat- 
tle v. Buzby, 2 Wash: ‘T. 25, 3 P 180; 
Crane Bros. Mfg. Co. v. Morse, 49 
Wis. 368, 5 NW 815. But’see Bradley | 
v. Barbour, 65 Ill. 431 (approving the 
use of these words in a plea of non 
assumpsit). 

48. Britannia Min. Co. (Bie atots 
Fidelity, etc., Co., 43 Mont. 33, alps yg! 3 
46. 

49. 
tO, eLGEESt- Rs. Co!; 
SW 237. 

[a] Thus, in a pedestrian’s action 
against a city and a street railroad 
company for injuries when she fell 
over a projecting track, defendant 
company’s answer to the allegation 
that its track projected from three to 
five. inches from the surface of the 
street, in which it: denied that its 
car track or tracks, rail or rails, at } 
the point projected from three to| 
five inches, “or at all,” above the sur- 
face of the street, specifically contro- | 
verted and put in issue the fact plead- | 
ed in the petition as constituting neg- 
ligence of the railroad company. 
Spitzelberger Ai 


[49 C. J.—18] 


Spitzelberger v. South Coving- | 
189 Ky. 4938, 225 


Value of note.—United Bank, | 


South PARE IEF 


PLEADING 


ete., R.'Co., 189 Ky. 493, 225 SW 237. 
50. _Mylius v: Jackson, 23 Can. S. 
C. .485. See Wynn v. Cory, 43 Mo. 301; 
ip Missouri rule supra § 335 note 23 
one McDonald v. Lowe, 34. N. S. 

ol. 

52. Donovan v. Main, 74 App. Div. 
i144, 77 NYS 229. 

[a]. Thus, where plaintiffs’ com- 
plaint alleged that they performed 
legal services for defendant of the 
value and agreed price of two hun- 
dred and fifty dollars, and that only 
,thirty dollars had been paid, and that 
ithe parties came to an accounting, in 
“which it was agreed that defendant 
“owed two hundred and twenty dol- 
‘lars, defendant’s answer, denying 
‘that the services were’ of the value 
‘stated, or that she agreed to pay that 
‘sum, or that’ she owed the sum stat- 
‘ed, was not faulty as containing a 
inegative ‘pregnant. Kellogg v. Free- 
‘land, 195 NYS 912. 

[b]}: Denial that defendant per- | 
'formed any labor for plaintiff ‘“‘at his 
| special instance or request” is not 
‘an admission that’ He performed the }) 


‘labor. Anderson vy. Baird, 40 SW 923, 
j19'KyL 444 
53... Donovan v. Main, 74 App. Div. 


‘al (7 NYS 229. 


54. Dow -v. Gould, ete., Min. Co., || 
131 Cal. 629. 
(55o Hig gins v. Graham, 143. Cal. 


'181, 760 iP 898. But compare Union | 
Trust Co.*v. Dickinson,’ 30 Cal. “A. 91, 
157 P 645 Supra § 335 note 24 [a] (1). 
H 56, Ark.—Chicago, ete., R. Co.’ v. 
State, 84 Ark.§409;,106 SW 199. 

Cal. —Mulcahy v. Buckley, 100 Cal. 
(484) 35 °P 144: Young v. Miller; 63 
iCal. 302; Marsters v. Lash; 61 ‘Cal. 
1622; Leroux v. Murdock, 51 Cal. 541; 
Bradbury v. Cronise,- 46 -Cal.' 287; 
|Huston v. Twin, ete.,\!Turnp: Road 
Co.,745. Caky 550; Feely v. Shirley, 43 
Cal. 369; De Godey v. Godey, 39 Cal. 
+ Lbo7T: Doll v. Good, 38 Cal. 287; Kin- 
| sey v.) Wallace, 36 Cal. 462; Reed v. 
Calderwood, 33. Cal. 109; Burke v. 
‘Carruthers, 31 Cal. 467; Leffingwell 
tv. Griffing, 31 Cal. 231; Fish v. Red- 
ington, 81 Cal. 185; Blood v. Light, 
j31 CalhAris; sFiteh v. Bunch, 30.(Cal 
i208; Camden v. Mullen, 29 Cal. 564; 
‘Richardson. v. Smith, 29° Cal: “529; 
|Randolph v. Harris, 28 Cal. 561,87 
AmD 139; More v. Del Valle, 28 Cal. |) 
1170; Landers v. Bolton, 26 Cal. 393; 
Stoddard v. Treadwell, 26 Cal. 294; 
Morrill v. Morrill, 26 Cal. 288; Lay 
v. Neville, 25 Cal. 545; Nelson v. Mur- 


ray, 23 Cal. 338; Towdy v. Ellis, 22 
Cal. 650; Ghirardelli v. McDermott, 
22 Cal. 539; Woodworth v. Knowlton, 
22 Cal. 164; Wells v. McPike, 21 Cal. 
215; Higgins v. Wortell, 18 Cal. 330; 
Caulfield v. Sanders, 17 Cal. 569; 
Kuhland v. Sedgwick, 17 Cal. 1238; 
Castro. Vv. Wetmore, 016) Cal. 6379; 
Blankman v. Vallejo, 15 Cal. 638; 


Smith v. Doe, 15 Cal. 100; Busenius v. 

| Coffee, 14 Cal. 91; Burke v. Table 

Mountain Water Co., 12 Cal. 403; De 

vO van Cordes, 4 (Cale Wi7: 
Colo.—Boulder v. Plains Loan, etc., 

Co., 75 Colo. 86, 224 P 233 

“Ga. —Jester-~v. Bainbridge ~ State 
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there is no negative pregnant, for the reason that the 
only admission contained in such a denial is of a 
writing different from the writing alleged, which is 
an immaterial admission.®® 
[§ 337] c. Denial of Conjunctive Allegations. 
Where a number of facts are alleged conjunctively 
by plaintiff, and the answer denies them conjunctive- 
ly, it is held that the denial goes only to the conjunc- 
tion and admits the separate existence of each fact, 
| or goes only to certain facts and admits the others.°°® 
Where a complaint alleges facts conjunetively, the 
answer should deny them disjunctively.°7 But where 
. the existence of several coneurrent facts is essential 
to the cause of action, a denial in the conjunctive is 


Bank, 4 Ga. A. 469, 61 SE 926. 
Ky.—Childers v. Groves, 194 Ky. 
790, 240 SW 1057; Allnut v. Stewart, 
192 Ky. 754,234 Sw 439; Johnson v. 
Asher, 105 SW 943, 32 KyL 317; Fra- 
zer v. Merrell, 8 Ky. Op. 33. 
Minn.—Pullen v. Wright, 34 Minn. 
314, 26 NW 394. 
Mont.—Bach, etc., 
Lumber, etc., Co., 15 Mont. 


Co. v. Montana 
345,739) P 


Oe 
N. Y.—Kay v. Whittaker, 44 N. Y. 
565; Peo. v. Goldstein, 37 App. Div. 


'550,,56' NYS 306; Young v. Catlett, 
13 N. Y. Super. 437; McClave v. Gibb, 
11 Mise. 44, 31 NYS 847; Shearman 
v. New York Cent. Mills, 1 AbbPr 187 
|faff 10 HowPr 19]; Metropolitan 
Bank ‘v. Lord, 1 AbbPr 185, 11 N. Y. 
poner 630; Salinger v. Lusk, 7 HowPr 


430; ‘Hopkins v. Everett,: 6 HowPr 
159, 3 CodeRep 150. 
Oh. —Aleshire v. etc., 


Pittsburgh, 
|R. Co., 25 OhNPNS; 76: 

Or.—-Palmberg ve Astoria, 112 :Or. 
1353, 228) PVLO 229 aire 380; McIn- 
‘tosh Livestock Co. v. Buffington, 108 
'Ori 858,),2147 .P. 635; White v.. Hast 
'Side Mill Co., 81 (Or 107; 55: 3P .3'64, 
1158 iP: 173, 527: Minter v. Minter, 830 
‘Or. 369, 157 P 157; Whitney Go. Vv. 
Smith, 63 Or. 187, 126 P 1000; MeCor- 
,;mick Harvesting Mach, Co. v. Hovey, 
186 Or. 259, 59 P 189. 

Porto Rico. —Porto Rico Benev. Soe. 
_v. Ponce, 28 Porto Rico, 773. 

ae: C.—Curmow v. Phcenix Ins. Co., 

6S. C. 79, 24 SE 74 


ropia Gen aen { Vv. Lincoln, 12 
i Wis. 1. 
Wyo.—Stahley Land, etc., Co. v. 


'Beckstead,. 27. Wyo. 173, PO 24 L056. 
Eng.—Moore Vv. Boulcot, 1 Bing. N. 
| Cas, 323, 12% ECL 659, 131 Reprint 
1141; Stubbs v. Lainson, 1 M. & W 
(728, 150 Reprint 627; Goram v. Sweet- 
jing, 2: Saund. 205, 85 Reprint 991. 

N. B.—Kennedy v. Gorman, 12 Dom 
LR. 812, 13 HastLR 54. ; 
RN S.—MeDonald v. Lowe, 34 N. S. 

Ont.—Wright v. Benson, 5 U. C. Q. 


1B. 249; Upper v. Hamilton,-1°U. C. 
Q. B. 467; Miller v. Hamilton, 1 U. C. 
Q. B. 428; Gwynne v. Brock, 6 U. C. 


@. BOs S.227k 

But see Bradley v. Barbour, 65 Il. 
431, (where Sand” was construed as 
‘meaning “or” and the plea upheld); 
O’Brien, v.. Seattle Ice Co., 43 Wash. 
217, 86 P 399 (holding that under the 
code provision requiring liberal con- 
struction of pleading it was sufficient 
that the meaning,be clear). 

[a] Denial that defendant made, 
executed, “and” delivered the con- 
tract leaves an admission of doing 
Ns two of the three things. Jane- 

v. Long Beach Paper, ete., Co., 
190" Cal. 150,-211 P 6, 
rods Cal.—-More v. Del Valle, 28 Cal. 


Ky.—Childers v. Groves, 194 Ky. 
790, 240 SW 1057; Frazer v. Merrell, 
8 Ky..Op. 33. 

N. Y.—Stuber v. McEntee, 142 N. Y. 
206, 36 NE 878; Baker v. Bailey, 16 
Barb. 54;. McClave v. Gibb, 11 Mise. 
144, 31 NYS 847; Salinger v. Lusk, 
i HowPr 430. 
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not bad,*® 


In General. 


nied are deemed admitted.®? 


the facts alleged by plaintiff may be admitted by de- 
fendant,®°* and an issue raised as to the truth of the 


facts.% 
[§ 339] b. Express Admissions. 


Oh.—Aleshire v. Pittsburgh, etc., 
BR. Cos, 26) OhNENS 76 


Or.— White v. East Side Mill Co., 


817 OF. 1071550 RP 3.64, ol 58) Pi 73,-527; 
Scovill v. Barney, 4 Or. 288. 
Wis.—Robbins Vv. Lincoln, 12 


Wis. 1. 

Wyo.—Stahley Land, etc. Co. v. 
Beckstead, 27 Wyo. 173, 192 P 1056. 

N. B.—Kennedy v. Gorman, 12 Dom 
LR 812, 13 EHastLR 54. 

5 ta Veurlatayy Oa. Csi@, oie 

{a] Thus a disjunctive denial of 
the conjunctive allegations of com- 
plaint that plaintiff is the owner of 
certain sheep, and entitled to the 
possession of them, is not a negative 
pregnant, although there is no denial 
of defendants’ possession of them. 
Stahley Land, ete., Co. v. Beckstead, 
27 Wyo. 1738, 192 P 1056. 

58. Miller v. Tobin, 18 Fed. 609, 9 
Sawy. 401. 

59. Jones v. Eddy, 90 Cal. 147, 27 P 
190; Dowing v. Carr, 38 SW 1044, is 
KyL 979; Livingston Va Hammer, 20 
ING OY. Super. 670. 

60. Admissions: 
de matter to be proved see in- 

fra 
AS memorandum see Frauds, Statute 
of § 30 


in equity see Equity §§ 
564-566. 

Demurrer see infra § 543. 

General issue see infra § 344. 

ieee for judgment see infra § 
94 


Negative pregnant see supra § 335. 

Offer of judgment see Judgments 
§ 339 et seq. 

Return or answer to mandamus see 
Mandamus § 607. 

Set-off or counterclaim see Set-Off 
and Counterclaim [34 Cyc 759]. 

Submission to arbitration see Ar- 
-bitration and Award § 67 et seq. 

Tender see Tender [38 Cyc 163]. 
Conclusiveness on party making see 

supra § 121 et seq. 

Conflicting general denials and ad- 
missions construed as admissions 
see infra § 350. 

Effect as against: 

Infant see Infants § 344. 

Ward see Guardian and Ward § 

453. 

Effect on burden of proof see infra § 
1163 et seq. ‘ 
In declaration, complaint, or petition 

see supra § 121 et seq. 

In replication or reply see infra § 
437. 

Judgment on admission see infra §§ 
352, 952, 1139; Judgments § 346. 
Necessity of verdict or finding on as 

to facts admitted see Trial [38 Cyc 

1913]. 

Joint plea or answer as admission 
of joint liability see infra § 352. See 
also supra § 240. 

61. See infra § 339. 
pra § 121 et seq. 

62. International R. Co. v. Jag- 
gard, 204 App. Div. 67, 197 NYS 384; 
Strodck Plush Co. v. Talcott, 129 App. 
Dive 14 113 NYS 214% McKane_ v. 
Dady, 128 App. Div. 190, 112 NYS 650 
[aff 201. N. Y. 574 mem, 95 NE 1133 


See also su- 


and where synonymous terms are 
conjunctively, they may be denied in the same way.®? - 
[§ 338] 5. Admissions by Plea or Answer®°—a. 
While defendant may make express 
admissions in his answer or plea,®! specific admis- 
sions in detail of the facts alleged by plaintiff need 
not appear therein,®? since all material facts not de- 
The legal sufficiency of | al. 


Admissions may 
arise from the express terms to that effect in a plea 


PLEADING 


alleged 


true.°§ 


Staten Island Midland R. Co. 


mem]; 
Mise. 49, 68 NYS 


v. Hinchcliffe, 34 


556; Flack v. O’Brien, 19 Misc. 399, 
43 NYS 854; Tracy Dev. Co. v. Em- 
pire Gas,» ete.,,/ Co.,. 190 NYS 172: 


Gould v. Williams, 9 HowPr (N. Y.) 
51; Aleshire v. Pittsburgh, etc. R. 
Co., 25 OhNPNS 76. 

63. See infra § 341 et seq. 

64. See cases infra this note. 

[a] Failure to demur.—Brewer v. 
Strong, 10 Ala. 961, 44 AmD 514; 
Reid v. Edwards, 7 Port. (Ala.) 508, 
31 AmD 720; Illinois Cent. R. Co. v. 
Johnson, 66 Tll. A. 380. 

[b] Merely pleading the general 
issue or a general denial alone ad- 
mits the legal sufficiency of a dec- 
laration or complaint. Klofski  v. 
Railroad Supply Co., 235 Ill. 146, 85 
SE 274 [aff 138 Ill. A. 468]; Lynn 
v. Midland Valley R. Co., 121 Okl. 172, 
249 P 270. 

65. Traverses and denials see su- 
pra §§ 315-334. ; 

Issues see infra § 1144 et seq. 

66. U. S.—Burley Wis German 
American Bank, 111 U. S. 216, 4 SCt 
341, 28 L. ed. 406; Heisen v. Church- 
ill, 179 Fed. 828, 103 CCA 320. 

Ariz.—Southwest Cotton Co. v. Ry- 
an, 22) Ariz. 520,.199 Py i224. 

Ark.—Newport Ferry Co. v. Ste- 
phens, 137 Ark. 544, 209 SW 726. 

Cal.—Strong v. Stapp, 74 Cal. 280, 
15'P 835; . Richardson v. Smith, 29 
Cal: 529. 

Colo.—Bessemer Irr. Ditch Co. v. 
Woolley, 82 Colo. 437, 76 P 1053, 105 
AmSR 91; Riley v. Lemieux, 24 Colo. 
A. 184, 132 P 699; Salisbury v. La 
Fitte, 22-Colo. A. 90, 123 P 124. 

Conn.—Grippo v. Davis, 92 Conn. 
693, 104 A 165. 

Ga.—Early County v. Fielder, etc., 
Co., 4 Ga. A. 268, 63 SE 353. 

Ida.—Yeomans v. Laster, 34 Ida. 
270, 200 F i122; Anderson v. War 
Eagle Cons. Min. Connsiidar 189.002 
Ps 6a, 

Ill.—Tuohy v. Chicago, etc., R. Co., 
200 Ill. A. 446 

Ind.—Voss y. Prier,) 7a" Ind.) 128; 
Wea Tp. v. Cloyd, 46 Ind. A. 49, 91 
NE 959. 

Iowa.—Miller v. Johnson, 205 Iowa 
786, 218 NW 472; Merchants’, ete., 
Bank v. Moninger, 49 Iowa 249; Ingle 
v. Jones, 43 Iowa 286. 

Ky.—Black v. Chappell, 175 Ky. 

151 La. 


477, 194 SW 550 
731, 92 S 316; Prevost v. Gheens 
Realtyie Coy 1515 Wa 1 60859 92S 38: 
Breard v. Blanks, 51 La. Ann. 1507, 
26 S 618. 

Mich.—Pike v. Gilbert, 227 Mich. 
515, 198 NW 923. 

Minn.—Fegelson v. Dickerman, 70 
Minn. 471, 73 NW 144; Hayward v. 
Grant, 13 Minn. 165, 97 AmD 228. 

Miss.—Sellers v. Varner, 151 Miss. 
594, 118 S 434. 

Mo.—Clark v. Missouri, ete., R. Co., 
179 Mo. 66, 77 SW 882; McWilliams v. 
Missouri Pac. R. Co., 172 Mo. A. 318, 
157 SW 1001; Cooper v. American 
Aare Ins. Co., 189 Mo. A. 570, 123 SW 

Mont.—Aikens y. Frank, 21 Mont. 
192, 53 Pi 5382 


“an 


[§§ 337-340 


or answer or by necessary inference therefrom.®® 
Even a hypothetical admission by defendant is suf- 
ficient to relieve plaintiff of the necessity of proof.%? 
A statement in a pleading that a certain alleged fact 
appears to be true is not an admission that it is 


[§ 340]-c. Implied Admissions®®—(1) In Gener- 

A plea or answer may be such in its form, na- 
ture, or substance as to operate as an implied admis- 
sion of some facts alleged in the declaration, com- 
plaint, or petition.7° 
an election to stand upon one defense is an implied 
admission against the existence of other defenses.7* 


A. plea or answer that shows 


Nebr.—Gross v. Scheel, 67 Nebr. 


223, 983 NW 418; Warren v. Wales, 1 ° 
Nebr. (Unoff.) 446, 95 NW 610. 

. Vv. 
Gauss-Langenberg Hat Co., 17 N. M. 


112; 125.2614; 

N. Y.—Lake Ontario Nat. Bank v. 
Judson, 122 N. Y. 278, 25 NE 367, 3 
Silv. A. 105; Ross-Lewin v. Redfield, 
68 N. Y. 627 mem; Glenn vy. Union- 
Buffalo Mills Co., 154 App. Div. 513, 


F139 NYS 70. 


N. C.—Upton v. South Carolina, 
etc., R. Co, 128 Ne CA W73, 38iShel aes 
Cheatham v. Rowland, 105 N. C. 218, 
10 SE 986. 

N. D.—Kennedy v. Dennstadt, 31 
N. D. 422, 154 NW 271. 

Oh.—Lake Shore, ete, R. Co. v. 
Kearns, 21 Oh. Cir. Ct. N. S: 269 [aff 
75 Oh. St. 605 mem, 80 NE 1128 
mem]j; Reuscher v. Hudson, 4 Oh. 
Dec. (Reprint) 291, 1 ClevLRep 218. 

Okl.—St. Louis, ete, R. Co. v. 
Driggers, 65 Okl. 297, HCH P1035 
Oklahoma Moline Plow Co. v. Smith, 
41 Okl. 498, 139 P 285. 

Or.—Bell v. Vogt, 87 Or. 102, 168 
P 724; Lueddemann v. Rudolf, 79 
Ory 249015 ore 2 5155 J. PRiige nea pe 
ital Lumbering Co. v. Learned, 36 Or. 
544, 59 P 454, 78 AmSR 792. 

Pa.—D’Amato v. Segal, 76 Pa. Su- 


per. 103. 
Philippine——Feced v. Abella, 1 


Philippine 150. 

S. C.—Palmer vy. Abbeville-Green- 
wood Mut. Ins. Assoc., 93 S. C. 363, 
76 SE 984; State v. Harle, 66 S.C. 
194, 44 SE 781; McKagen v. Wind- 
ham, 59 S. C. 434, 38° SHE 2. 

S. D.—State v. Pierre, 15 S. D. 559, 
90 NW 1047; Kirby v. Scanlan, 8 S. 
D. 623, 67 NW 828. 

Be aes SEC v. Fleming, 2 Lea 

1. 

Tex.—Stansell v. Cleveland, 64 Tex. 
660; Panhandle Nat. Bank v. Se- 
Suen Co., 18 Tex. Civ. A. 96, 44 SW 

Utah.—Surbaugh v. Butterfield, 44 
Utah 446, 140 P 757. 

Va.—Norfolk Hosiery, ete. Mills 
v. AXtna Hosiery Co., 124 Va. 221, 98 
SE 43. 

Wash.—-Turner v. Turner, 33 Wash. 
118, 74 P 55: American Copper, etc., 
Works v. Galland-Burke Brewing, 
ete., .Co., 30. Wash. 178) 70 9 yzZser 
Kromer v. Friday, 10 Wash. 621, 39 
P 229, 32 LRA.671. 

Wis.—Ziemer v. C. G. Bretting 
Mfg. Co., 142 Wis. 224, 125 NW 3818; 
Matteson v. Ellsworth, 28 Wis. 254. 

Ont.—Barber v. McKay, 17 Ont. 
562; Field v. Richards, 11 DomLR 
120, 4 OntWN 1301, 24 OntWR 606 
{app dism 13 DomLR 943, 5 OntWN 


See also supra § 121 et seq. 


67. State v. Hill, 47 Nebr. 456, 66 
NW 541. 
reas Lawson vy. Bruen, 29 La. Ann. 
69. Admissions inferred from ex- 
press terms employed see supra § 
70. See infra §§ 341-352. 


71. Hollingsworth v. Warnock, 112. 
Ky. 96, 65 SW 1638, 23 KyL 1395. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 341] 


[§ 341] (2) By Failure To Traverse or Deny’?— 
Material allegations and material 


(a) In General. 


72. Effect of failure to verify de- 
nial see infra § 842. 

73. See cases infra note 74. 

[a] Material allegation is one es- 
sential to the claim or defense which 
could not be stricken from the plead- 
ing without leaving it insufficient, 
and which plaintiff must prove to 


maintain the eS Wheeler v. 
Hurley, 49 Nev. 286) P'559% 
7. U. S.— Oe v. MeMullen, 222 


U. S. 460, 32 SCt 128, 56 L.-ed. 269; 
English v. Arizona, 214 eS ne OO. 29 
SCt 658, 53 L. ed. 1030 [aff 11 Ariz. 
87, 89 P 501]; American Surety Co. v. 
Sullivan, 7 F. (2d) 605; Schumacher 
v. Buttonlath Mfg. Co., 292 Fed. 522; 
Carmen v. Fox Film Corp., 258 Fed. 
703 [rev on other grounds 269 Fed. 
928, 15 ALR 1209]; McFadden v. Ala- 
bama Great Southern R. Co., 241 Fed. 
562, 154 CCA 338 [aff 232 Fed. 1000]; 
Carolina, etc., R. Co. v. Mumpower, 
205 Fed. 872, 124 CCA 64; Johnston 
v. Shaw, 190 Fed. 466, 111 CCA 298; 
McKenzie v. Poorman Silver Mines, 
88 Fed. 111, 31 CCA 409; Brown v. Pa- 
cific Mail SS. Co., 4 F. Cas. No. 2,025, 
5 Blatchf. 525; Rhodes v. Hadfield, 
ae Cas: No. 143748,-2- Craneh CoC. 

Ala.—Woods v. Wood, 122 S 835; 
State v. Ellis, 201 Ala. 295,78) S/71, 


LRA1918D 816; Hobson v. Wilson, 
197 Ala. 649, 73 S332; -Johnson” ‘v. 
Pinckard, -196. Ala. 259, .72 S 1223 


Pratt v. Birmingham R., etc., Co., 191 
Ala. 638, 68 S 151; H. H. Hitt Lum- 
ber Co. v. Turner, 187 Ala. 56, 65 S 
807; Berry Lumber Co. v. Garner, 
142 Ala. 488, 38 S 243; Dreyspring 
v. Loeb, 119 Ala. 282, 24 S 734; Moog 
M abarrow. 101-2 Ala.- 209913) S-ge5; 
Holmes v. State, 100 Ala. .291, 14 §S 
51; Nix v. Winter, 35 Ala. 309; Sav- 
age v. Walshe, 26 Ala. 619; Shackel- 
ford v. King, 24 Ala. 158. 

Alaska.—Terr. v. Canvassing Bd., 5 
Alaska 602; Dryden v. Sewell, 2 Alas- 
ka 182. 

Ark.—Laney v. Faulkner County 
Hospital, 173 Ark. 402, 292 SW 364; 
Peppers v. Pennsylvania Door, 
@os, 171) Ark! 5215-285 SW 5; Lusk v. 
Blevins, 130 Ark. 378, 197 SW 854; 
Moore v. C. F. Luehrmann Hardwood 
Lumber Co., 82 Ark. 485, 102 SW 


385; St. Louis, etc.RwCo. v..Hecht, 
38 Ark. 357; Hardy v. Heard, 15 Ark. 
184. 


Cal.—O. T. Johnson Corp. v. Los 
Angeles, 198 Cal. 308, 245 P 164 [foll 
Bogue v. Los Angeles, 198 Cal. 327, 
245 P 173]; Ensele v. Jolley, 188 Cal. 
297, 204 P 1085; Moore v. Moffatt, 188 
Cal. 1,204 PB 220;- Scott, v.. Times- 
Mirror Co., 181 Cal. 345, 184 P 672, 12 
ALR 1007; House v. Piercy, 181 Cal. 
247, 188 P 807; Alden v. Mayfield, 
164 Cal. 6, 127 P 45; Reclamation 
Dist. No. 730 v. Hershey, 160 Cal. 
692, 117 P 904; Madison v. Octave 
Oil Co., 154 Cal. 768, 99 P 176; Lack-~ 
mann Vv. Supreme Council OG. es 
142 Cal. 22,.75 P 583; White: v. Cos- 
tigan, 138 Cal. 564, 72 P 178; Tod- 
hunter v. Klemmer, 134 Cal. 60, 66 
P 75; Hanson v. Fricker, 79 Cal. 283, 
21 P 751; Patterson v. Sharp, 41 Cal. 
113; Himmelmann v. Spanagel, 39 
Cal. 401; Powell v. Oullahan, 14 Cal. 
114; Humphreys v. McCall, 9 Cal. 
59, ‘70 AmD 621; De Ro v. Cordes, 4 
Cal. Dy ef Cunningham v. Norton, 5 
Cal. Unrep. Cas. 36;-40 P 491; Clark 
v. Oleson, 3 Cal. Unrep. Cas. 890, 33 


P 274; Williams v. Nieto, (A.) 277 
P 513: Bogue v. Roeth, (A.) 2764 P. 
1071; Goldberg v. Rempp, (A.) 273 


P 63; Dvorak v. Latimer, (A.) 267 P 
578; Webb v. Jones, 88 Cal. A. 20, 
263 P 588; George v. Beaty, 85 Cal. 
A. 525, 260 P 386; Cadwallader v. 
Martin, 83) Caley AL W666.) 257) (PP °b38; 
Nau v. Santa Ana Sugar Cor 779 Cale 
A. 685, 250 P 705; Falloon v. Los 
Angeles County Super. CE MIS 7Calms: 
149, 248 P 1057; Romer v. Wehner, 
61 Cal. A. 411, 214 P 993; Guscetti v. 
Dugan, 60 Cal. A. 187, 212 P 397; 
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Hutchinson v. U. S. Fidelity, ete., Co., 
58 Cal. A. 578, 209 P 249; Humphrey 
v. U.S) Macaroni Co}; 149 Cali)A.. 395, 
193 P 609; Daman v. Hunt, 47 Cal. A. 
274, 191 P 376; Drew v. Mendocino 
County Super. Ct., 47 Cal. A. 150, 190 
P 874; Chase v. Oehlke, 43 Cal. A. 
435, 185 P 425; Jacobson-Reimers Co. 
v. Tozai Co., 42 Cal. A. 178, 183 P 466; 
Garn v. Tthorwaldson, 40 Cal. A. 62, 
180 P 9; Charles Hing v. Joe Lee, 
ot Cali A.) 313) "174° Pi3565\ Beem Vv. 
Reichman, 36 Cal. A.°258, 171 P 972; 
Panter v. National Surety Co.,; 36 Cal. 
A. 44, 171 P 803; Boscus v. Wald- 
mann, 31 Cal. A. 245, 160 P 180; Kin- 
ard v. Ward, 21 Cal. A. 92, 130 P 1194; 
Rose v. Lelande, 20 Cal. A. 502, 129 
P 599; -Blanck v. Commonwealth 
Amusement Corp., 19 Cal. A. 720, 120 
P 805; Griggs v. Hartzoke, 13 Cal. A. 
429, 109 P1104; McCoy v. Buckley, 11 
Cal. A. 241, 104 P 705; Vance Red- 
wood Lumber Co. v. Durphy, 8 Cal. 
A. 664, 97 P 702. 

Colo.—McClelland y. Bullis, 34 Colo. 
69, 81 P 771; Amanda Gold Min., etc., 
Co. v. People’s Min., etc., Co., 28 Colo. 
251, 64 P 218; Teller v. Hartman, 16 
Colo. 447, 27 P 947; Wilson v. Haw- 
thorne, 14 Colo. 530, 24 P 548, 20 
AmSR 290; Watson v. Lemen, 9 Colo. 
200, 11 P 88; Brown v. Peo., 21 Colo. 
AY 93)9121 PP: 13804 Briges v. “Peo.; 21 
Colo. 78s. 80, Let aP aloe Oly Creek 
Gold Min. Co. v. Fairbanks, 19 Colo. 
ea AG OAS e 

Conn.—Stevens v. Risley, 88 Conn. 
442, 91 A 260; Scholfield Gear, etc., 
Co. Vv." Scholields Th-Conn: it A 
1046. ’ 

Del.—State v. Cities Sery. Co., 31 
Del-514, 115A. 773, 22 AUR 8. 

w); C.—-Creel v. Adams, 49 App. 306, 
265 Fed. 456; Fowler v. Cotton State 
Humber-Co.4 39. App. 2203) OU) Six. 
Maloney, App. 505; U. S. v. Bay- 
ard, 16 C. 428 [rev on other 
erounds 127 Ws S37 246, 48.SCt 1223, 32 
L. ed. 116]. 

Fla.—Charlotte Harbor, ete., R. Co. 
Veo Druettes 181 lass 152,87 SS 427; 
Steinhardt v. Consolidated Grocery 
Co., 80 Fla! 531, 86 S 4381; Clark v. 
United Grocery Co., 69 Fla. 624, 68 
S 766; Stephens Lumber Co. v. Cates, 
62 Fla. 382, 385, 56 S 298; Supreme 
Lodge K. P. v. Lipscomb, 50 Fla. 406, 
39 S 637. 

Ga.—Federal Inv. Co. v. Ewing, 165 
Ga. 435, 141 SE 65; Caldwell v. Free- 
man, 146 Ga. 469, 91 SE 544; Sand- 
ers v. Houston Guano, ete.) ;Cory LOT 
Ga. 49, 32 SE 610; Hight Vv. Barrett, 
94 Ga. 792, 21 SE 1008; Jones v. 
Teasley, 25 Ga. A. 784, 105 SE 46; 
Parker v. Williams, 22 Ga. A. 730, 97 
SE 260; Southern Bell Tel., etc., Co. 
v. Shamos, 12 Ga. A. 463, 71 SE" 312; 
Jester v. ‘Bainbridge State Bank, 4 
Ga. A. 469, 61 SE 926. 

Ida.—McGrath  v. West End Or- 
chard, etc, Go., 748 \-Ida; (256)? 250 °P 
623; ‘Farrar. v. Parrish, 42 Ida. 451, 
245 P 934; Strong v. Oregon Short 
Line R. Co., 31 Ida. 48, 169 P 179. 

Ill.— Povlich v. Glodich, 311 Ill. 149, 
142 NE 466; 
Til. 448, 114 ‘NE 166; 
nor, 23 9 1. 272, 87 ‘NE 1016 [transf 
142 Til. A. 446]; Chicago v. Peo., 215 
Ill. 235, 74 NE 137; Higgins v. Cur- 
tiss, 82 Ill. 28; Simmons v. Jenkins, 
76 Ill. 479; Bregman vy. Friedman, 
245 Ill. A. 492; Sterenberg v. Beach, 
219 Ill. A. 68; Lyon v. White, 214 
Ill. A. 232; Epstein v: Ft. Dearborn 
Motor Cartage Co., 207 Ill. A. 321; 
Smith v. Bellrose, 200 Ill. A. 368; 
Rubendall v. Tarbox, 200 Ill. A. 260; 
Weidenmann v. Mount Hope Ceme- 
tery Assoc., 194 Ill. A. 464; Beren- 
zweig v. Krecun, 188 Ill. A. 586; 
Brown v. Richardson, 177 Ill. A. 488; 


? 


Presley v. Kinlock-Bloomington Tel. 


Co. °158 Til. A. 220;, Richardson v. 
Gilbert, 135 Ill. A. 863; Muetze v. 
Proecasky;. 126 dll. A.1589;- Grand 
Lodge I. O. F. S. I. v. Ohnstein, 110 
Ill. A. 312; Rozenski v. F. J. Dewes 
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matters™® properly pleaded which are not denied or 
not properly denied stand admitted,’* unless, it has 


Brewery Co., 93 Ill. A. 370; Potter v. 
Sjorgren, 91 Ill. A. 530; Teutonia Ins. 
Co. v. Beard, 74 Ill. A. 496; Foster v 
Osborne, 70 TAY 82; Morrill v. Bag- 
gott, 57 Tl. A. 530 [ate 157 Ill. 240, 41 
NE 639]; McNeal v. Calkins, 50 Ill. 
A. 17. 

Ind.—State v. Crowe, 150 Ind. 455, 
50 NE 471; Over v. Schiffling, 102 
Ind. 191, 26 NE 91; Lassiter v. Jack- 
man, 88 Ind. 118; Indianapolis, etc., 
R. Co. v. State, 37 Ind. 489; Scott v. 
Dibble, 14 Ind. 17; Norman y. Nor- 
man, 11 Ind. 288; Warbritton v. Cam- 
eron, 10 Ind. 302; Sparrow v. Evans- 
ville, etc., R. Co., 7 Ind. 369; Lapp v. 
Merchants’ Nat. Bank, 74 Ind. A. 527, 
123, NE 231, 124 NE 107, 880; Hay- 
ward v. Hayward, 65 Ind. AG 440, 115 
NE 966, 116 NE 746; Taylor v. Grin- 
er, 55 Ind. A. 617, 104 NE 607; Citi- 
zens’. Nat. Bank v. Greensburg Third 
Nat. Bank, 19 Ind. A. 69, 49 NE 171. 

Ind. T.—Turner v. Gilliland, 4 Ind. 
T. 606, 76 SW 253. 

Iowa.—Moore v. Crandall, 146 Io- 
wa 25, 124 NW 812, 140 AmSR 276; 
Redhead v. Iowa Nat. Bank, 127 Io- 
wa 572, 103 NW 796; Kent v. Musca- 
tine, etc., R. Co., 115 Iowa 383, 88 NW 
935; Hart v. National Masonic Acc. 
Assoc., 105 Iowa 717, 75 NW _ 508; 
Redhead v. Pratt, 72 Iowa 99, 33 NW 
382; Clough v. Adams, 71 ‘Iowa 17, 
32 NW 10; In re Edwards, 58 Iowa 
431, 10 NW 793; Gregg’ v. Kemp, 55 
Iowa 751, 8 NW 428; Singer Mfg. Co. 
v. Billings, 39 Iowa 3847; Pegram v. 
McCormack, 14 Iowa 141; Walker v. 
Lathrop, 6 Iowa 516. 

Kan.—Moore v. North River Ins. 
Co:.7111 Kan. 1420, 7207 PR 260; 7 Abel 
v. Hounsom, 107 Kan. 741, 192 P 384, 
193 P 355; Felix v. Walker, 60 Kan. 
467.°57 Ps 28: 

Ky.—Eneglert v. Weitlauf, 227 Ky. 
195, 12 SW (2d) 315; Missouri Mo- 
line Plow Co. v. Render, 199 Ky. 773, 
251 SW 977; Wyatt v. Colonial Clay 
Co., 197 Ky. 597, 247 SW 732; John- 
son v. York Coal, etc., Co., 182 Ky. 
303. 206 SW 611; City Nat. Bank v. 
Anderson, 182 Ky. 76, 206 SW.159; 


Paris v. Baldwin, 169 Ky. 802, 185 
SW 144; Rose v. Cecil, 167 Ky. 608, 
181 SW 170; Shields v. Chesser, 167 
Ky. 532, 180 SW 968; Kentucky 


Lands Inv. Co. v. Wilhoit, 146 Ky. 
618, 143 SW 45; Kentucky Lands Inv. 
Co.:v. Simmons, 146 Ky. 588, 143 SW 
43; Adtna L. Ins. Co. v. Bethel, 140 
Ky. 609, 181 SW 523; Dycus v. Brown, 
135 Ky. 140, 121 SW 1010, 28 LRANS 
190; Langham v. O’Meara, 112 SW 
928; Louisville, ete., R. Co. v. Scomp, 
124 Ky. 330, 98 SW 1024, 30 KyL 487; 
Young v. Beckham, 115 Ky. 246, 72 
SW _ 1092, 1094, 24 KyL 2135; Parks 
v. Doty, 13 Bush (ou Rogers v. Au- 
lick,, 2. Duv.*« 419; Fritz v. Tudor, 2 
Duv. 173; Barret v. Coburn, 3 Metc. 
510; Hartley v. Hartley, 3 Metce. 56; 
Corbin v. Com., 2 Mete. 380; Morton 
v. Waring, 18 B. Mon. 72; Lewis v. 
Outton, 3 B. Mon. 453; Booth v. 
Booth, 3. Litt. 57; Moore v. Lockett, 
2 Bibb 67, 4 AmD 683; Oliver v. Cal- 
bert, 101 Sw 314, 30 KyL 1316; Louis- 
ville v. Hall, 9i SW 1133, 28 KyL 
1064; Bates v. Frazier, 85 SW 757, 
27 KyL 576; Mahan v. Doggett, 84 
SW 525, 27 KyL’ 103; Skinner v. My- 
ers, 40 SW 919, 19 KyL 421; Payson 
v. Holden, 4 KyL 352, 11 Ky. Op; 771; 
Hughes v. Nash, 13 Ky. Op. 341; 
MecFerran v. Wilson, LIM. TOD eee Les 
Martin v. Morgan, 3 Ky. Op. 63; Ten- 
nison v. Pointer, 2 Ky. Op. 664; Red- 
man v. Hart, 2 KywOp. bait. 

La. —Henry Lochte Co. v. Lefebvre, 
124 La. 244, 50 S 26; Clapp v. Phelps, 


19 La. Ann. 461, 93 AmD 545; Bar- 
nett v. Cate, 18 La. Ann. 160; Hie- 
stand v. New Orleans, 14 La. Ann. 


137; St. Helena Police Jury v. Flu- 
ker, 1 Rob. 389; Featherstone v. Rob- 
inson, 7 La. 596; Lopez v. Bergel, 7 
La. 178; Akin v. Bedford, 4 Mart. N. 
S. 615; Kirkman’ v. Wyer, 10 Mart. 
126; New Orleans Export Co., Ltd. v. 
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Pickens Cotton Oil Co., 4 La. A. (Or- 
leans) 319; Wessell Plumbing Co., 
Inc. v. Norton, 3 La. A. 680; Blatt- 
man Weeser Sheet Metal Works, Inc. 
wv. Harris, 1 La. A. 507; Robinson- 
Slagle Lumber Co., Ltd. v. Water- 
mand ha. +A) 3809, 

Me.—Clark’s Case, 125 Me. 408, 134 
A 450; Day v. Frye, 41 Me. 326. 

Md.—Price v. Ashburn, 122 Md. 514, 
89 S 410; Hartman v. Thompson, 104 
Md. 389, 65 A 117, 118 AmSR 422, 10 
AnnCas 92; Weihenmayer v. Bitner, 
88 Md. 325, 42 A 245, 45 LRA 446; 
Baltimore v. Keyser, 72 Md. 106, 19 A 
706; Birely v. Staley, 5 Gill & J. 432, 
25 AmD 303; Union Bank v. Ridgely, 
Li oHarr & Gi 324, ‘ 

Mass.—Putnam v. Middleborough, 
209 Mass. 456, 95-NE 749; Coburn v. 
Travelers’ Ins. Co., 145 Mass. 226, 13 
NE 604; Armstrong v. Crocker, 10 
Gray 269. 

Mich.—Yeomans v. Ionia County, 
174 Mich. 451, 140 NW 469; Cunning- 
ham v. Hawkins, 163 Mich. 317, 128 
NW 223; Nolan v. Garrison, 151 Mich. 
138, 115 NW 58; Berube v. Wheeler, 
128 Mich. 32, 87 NW 50. 

Minn.—Vills v. Cloquet, 119 Minn. 
277, 188 NW 33; Dexter v. Moodey, 36 
Minn. 205, 30 NW 667; Wilcox v. Da- 
vis, 4 Minn. 197; Johnston v. Piper, 
4 Minn. 192. See Decker vy. Chicago, 
etc., R. Co., 102 Minn. 99, 112 NW 901. 

Miss.—Mississippi Valley Trust Co. 
v. Brewer, 151 Miss. 170, 117 S 540; 
Reynolds v. Wilkinson, 119 Miss. 590, 
81S 278; Applewhite v. Foxworth, 79 
Miss. 773, 31 S 533. See Chamberlin- 
Hunt Academy v. Port Gibson Brick, 
ete., Co., 80 Miss. 517, 32 S 116, 484. 

Mo.—State v. Montgomery, 316 Mo. 
658, 291 SW 472; Lokey v. Rudy-Pat- 
rick Seed Co., 285 SW 1028; Stoff v. 
Schuetze, 293 Mo. 635, 240 SW 139; 
State v. Taylor, 268 Mo. 312, 187 SW 
1181; -State v. Riley, 219 Mo. 667, 
118 SW 647; Berry v. St. Louis, etc., 
ACO, 2 kt NODS Ll CS We 2ly De 
zell v. Fidelity, ete., Co., 176 Mo. 253, 
75 SW 1102; -Byington v. Hogan, 58 
Mo. 509;- Lee v. Casey, 39 Mo. 383; 
Wiellstve Pike, 3 Mow 5905 2Curl ve. 
Mann, 4 Mo. 272; Missouri State L. 
inss -COm von Alien, CAs), Zio Siw Lois 

’ P.M. Bruner Granitoid Co. v. Glencoe 
Lime, etc., Co., 169 Mo. A. 295, 152 SW 
601; State v. Henderson, 86 Mo. A. 
482; Billings v. Hirsch Iron, etc., Co., 
86 Mo. A. 228. 

Mont.—Quickenden v. Hulbert, 83 
Mont. 501, 272 P 994; State v. Callow, 
T8 Mont. 308, 254 P 187; Schauer v. 
Morgan, 67 Mont. 455, 216 P 347; Par- 
ham v. Chicago, etc., R. Co., 57 Mont. 
492, 189 P 227; Strong v. Butte Cent., 
ete, Copper Corp., 54 Mont. 584, 172 
P1033. 

Nebr.—Bradfield v. Sewall, 58 Nebr. 
637, 79 NW 615; Lonergan v. Loner- 
gan, 55 Nebr. 641, 76 NW 16; Maxwell 
v. Higgins, 38 Nebr. 671, 57 NW 388; 
Linch vy. State, 30 Nebr. 740, 47 NW 
88; Gillen v. Riley, 27 Nebr. 158, 42 
NW 1054; Harden y. Atchison, etc., R. 
Co., 4 Nebr. 521. 

Ney.—State v. Murphy, 29 Nev. 149, 
85 P 1004. 

N. J—Maxwell v. Staulcup, 103 N. 
J. Ll. 509,-138 A 201; Phillips v. Cros- 
VAN COINE Sn duals, COA a2. Waite: Vv. 
Field, 56 N. J. Eq. 35, 37 A 440; Meigs 
Wenuister, 2ooNe J: Bq. 199. 

N. M.—Boes v. Howell, 24 N. M. 
142, 173 P 966, LRA1918F 288; Bru- 
ton v. Sakariason, 21 N. M. 4388, 155 


P 725; Street v. Smith, 15 N. M. 95, 
103 P 644; Berry v. Hull, 6 N. M. 643, 
S00 O36: 


N. Y¥.—General Inv. Co. v. Inter- 
borough Rapid Transit Co., 235 N. Y. 
133, 139 NE 216; Vought v. Hastern 
Bldg., etc., Assoc., 172 N. Y. 508, 65 
NE 496, 92 AmSR 761; Smith v. Coe, 
270) N. ¥25162,) 63 NE 067>) Lennon: v. 
Grauer? 0159) N.Y. $433,754 NE 11; 
Wiltsie v. Greenbush, 118 N. Y. 659 
mem, 22 NE 1135 mem; Conselyea v. 
Swift, 103 N. Y. 604, 9 NE 489; Clark 
Vee Dillon. O%IN-Y A 37.0) 1b eAbDDNCas 
20 eebucnap: Vv. Banksy IORIN. Yoo125: 
Kelly v. Babcock, 49.N. Y. 318; Crary 
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v. Smith, 2 N. Y. 60; O’Neil v. Mc-\ 
Kinely Music Co., 214 App. Div. 181, 
212 NYS 7; Crown Corset Co. v. Bau- 
mann, 213 App. Div. 118, 210 NYS 60 
[aff 241 N. Y. 606 mem, 150 NE 574 
mem]; Kelly v. Utica F. Ins. Co., 203 
App. Div. 335, 196 NYS 795; Commer- 
cial Hxch. Bank v. Woodward, 198 
App iDiv.c T69 S191 N VS bi ows ve 
Dyer, 196 App. Div. 346, 187 NYS 
463; Edwards-v. MacArtney, 193 App. 
Div. 334, 183 NYS -851; McGovern v. 
New York, 185 App. Div. 609, 171 NYS 
909; Dougherty v. Houlder, 182 App. 
Div. 609, 169 NYS 1003; Wood. v. 
Glens Falls Auto. Co., 174 App. Div. 
830, 161 NYS 808; DeKalb Holding 
Co. v. Madison Theater Co., 165 App. 
Div. 202, 151 NYS 85; Young v. White, 
158 App. Div. 760, 143 NYS 931; Wood 
v. Scudder, 155 App. Div. 254, 140 
NYS 284; Walsh v. Barrett, 154 App. 
Div. 461, 1389 NYS 68; Ryan v. Sulli- 
van, 143 App. Div. 471, 128 NYS: 632; 
Gardiner v. New York Cent., etc., R. 
Co. 139) App. -Div.7175123 NMS 865 
[questions certified 140 App. Div. 907 
mem, 125 NYS 1121 mem, aff and 
questions answered 201 N. Y. 387, 94 
NE 876, 34 LRANS 826, AnnCas1912B 
281]; Matter of Simmons, 130 App. 
Div. 350, 114 NYS 571; Zettel v. Tay- 
lor, 128 App. Div.?251, 112 NYS ‘6395 
Culnane v. Dixon, 107 App. Div. 163, 
94 NYS 10938; Driscoll v. Brooklyn 
Union El. R. Co., 95 App. Div. 146, 88 
NYS 745; Barson v. Mulligan, 77 
App. Div. 192, 79 NYS 31; Cameron 
Van Lompkins) (2) Bion. Lie 25 INES: 
305; Beard v. Tilghman, 66 Hun 12, 
20 NYS 736; Stuyvesant v. Pearsall, 
15 Barb. 244; Fagen v. Davison, 9 N. 
Y. Super. 153; Newman. v. Otto, 6 
N. Y. Super. 668, 10 NYLegObs 14; 
Ramsay v. Barnes, 16 Daly 478, 12 
NYS 726; Columbia Weighing Mach. 
Co. v. Kleckner, 130 Mise. 861, .225 
NYS 167; Little Falls Fibre Co. v. 
Ford, 126 Misc, 126, 212- NYS. 630; 
Cooley v. Cooley, 116 Mise. 157, 189 
NYS 577 [aff 202 App. Div. 777 mem, 
194 NYS 925 mem]; Morrell v. Brook- 
lyn Borough Gas ‘Co., 113 Misc. 65, 
184 NYS 651 [aff 195 App. Div. 1, 185 
NYS 883 (rev on other grounds 231 
N. -Y. 398, 132 NE 129)]; Woolson 
Spice Co., v-- Columbia’ Trust Co; 110 
Mise. 687, 181 NYS 149; Langer _v. 
Kaufman, 94 Misc. 216, 157 NYS 825; 
Mulive- ve New. “York VMimes. (Cow. 48 
IMTS Ca mlkOO yu Lone NI OuuoO anne AG OLLGIn We 
Stubenhaus, 77 Mise. 29, 134 NYS 
1043; Saleeby v. New Jersey Cent. 
R. Co. 40. Mise; “269; 81 INYsS 903; 
Forgotson v. Becker, 39 Misc. 816, 81 
NYS 319; Staten Island Midland R. 
Co. v. Hinchcliffe, 34 Mise. 49, 70 NYS 
556 [mod on other grounds 170 N. Y. 
473, 63 NE 545]; Finklestein v. Bar- 
nett, 16 Misc. 4887 38 NYS 961 [aff 
17 Mise. 564, 40 NYS 694]; Marx v. 
Gross, -2 Mise: 511) 22 NYS 3923 [aff 
142 N. Y. 678 mem, 37 NE 824 mem]; 
International Banking Corp. :v. Mor- 
cott Co., 184 NYS 747; Pulvin v. Sug- 
arman, 179 NYS. 174: Krasutzky v. 
Clara De Hirsch Home for Working 
Girls, 150 NYS 1058; West v. Jarmul- 
owsky, 144 NYS 755; Hast River Hlec- 
trie Light Co. vy. Clark; 18 “NYS 463; 
Hand v. Belcher Mosaic Glass Co., 9 
NYS 7388; Hautemann v. Gray, 5 NY 
CivProe 224 note; Drake v. Cockroft, 
1 AbbPr 2:03, 10” How Pr 307, 4) iD; 


Smith 34. 
N. C.—Newton v, State Highway 
Commn., 192 N. C. 8384, 134 SH 483 


[den reh 192 N. C. 54, 1383 SE 522]; 
Willis v. Western Union Tel. Co., 150 
N. C. 318, 64 SE 11; Hauser v. Hard- 
ing, 126 N. C. 295, 35 SH 586; McMil- 
lan vi Gambill, 115° IN.- Cy 352, 20 SE 
474; Jenkins v. North Carolina Ore 
Dressing Co., 65 N. C. 568. 

N. D.—Kephart v. Continental Cas- 
ualty Co., 17 N. D. 380, 116 NW 349. 

Oh.—State v. Hawes, 43 Oh. St. 16, 
1 NE 1; Bryans v. Taylor, Wright 
245; Maxwell v. Griftner, 11 Oh. Cir. 
Ct. 210, 5 Oh. Cir, Dec. 323; Aleshire 
Pittsburgh, ete., R. Co., 25 OhNPNS 


Okl.—State v. Ross, 76 Okl. 11, 183 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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P 918; J. I. Case Threshing Mach. 
Co. v. Mosley, 70 Okl. 92, 173 PB 208. 

Or.—Mack v. Mack, 91 Or. 514, 179 
P 557; Schultz v. Selberg, 80 Or. 668, 
157 P 1114; Bandon First Nat. Bank 
v. Manassa, 80 Or. 53, 150 P 258; 
Stanley v. Topping, 71 Or. 590, 134 


P 632; Davenport v. Dose, 40 Or. 336, 
67 P 112; Fisher v. Kelly, 30 Or. 1, 
46 P 146; Tolmie v. Watson, 23 Or. 


604, 32 P 1036. 

Pa.—Com. v. Elliott, 291 Pa. 98, 139 
A 626; Transcontinental Oil Co. v. 
Atlas Assur, Co., 278 Pa. 558, 123 A 
497; MeCully v., McCrary, 9269 sea. 
581, 112 A 755; Donner v. Sackett, 
251 Pa. 524, 97 A 89; Williams v. 
O’Donnell, 225 Pa. 321, 74 A 205, 26 
LRANS 1094; Chester Tract. Co. v. 
Philadelphia, etc., R. Co., 188 Pa. 105, 
41 A 449, 44 LRA 269; Bair v. Hub- 
bartt, 139 Pa. 96, 21 A 210; Weaver v. 
Shimer, 91 Pa. Super. 186; Eagle 
Package Co., Inc. v. Kincus, 89 Pa. 
Super. 400; Maryland Casualty Co. 
v. Specht, 83 Pa. Super. 429; Semple 
v. Kramer, 83 Pa. Super. 161; Mc- 
Glinchey vy. Steigerwald, 73 Pa. Super. 


520; Clayton v. Hunter, 70 Pa. Super. 
158; Curti v. Hartrick, 61 Pa. Super. 
447; Schoenberg v. Provident Ben. 
Assoc., 37 Pa. Super. 468; Ravens- 


wood Bank v. Reneker, 18 Pa. Super. 
192; Jacoby v. Westchester F. Ins. 
Co., 10 Pa. Super. 171; Uniontown 
First Nat. Bank v. Maryland, ete., 
Tel.; ete., Co., 21) Pan Dist oil 39) teas 
Coz 257; Revells i sty 116 Pas Dist 
784, 28 Pa. Co. 159; HEnyard vy. En- 
yard,-9 Pa. Dist. 293, 24 Pa. Co, -319; 
Kraemer v. Runder, 26 Pa. Co. 319; 
Brennan ‘v. Eraneéey, 5° Pa.+Cos 212) 

Philippine.—Toribio v. Foz, 34 Phil- 
ippine 913; U.S. v. Barba, 29 Philip- 
pine 206, 208 [cit Cyc]; Choy v. Here- 
dia, 12 Philippine 259. 

Porto Rico.—Narvaez v. Canino, 28 
Porto Rico 873; Candal v. Pierluisi, 
28 Porto Rico 564 (Code Civ. Proc. 
§ 132); Fernandez v. Soler, 27 Porto 
Rico 74; Gonzalez v. Collazo, 22 Porto 
Rico 576; Delannoy vy. Blondet, 22 
Porto Rico 219; Martinez v. Garcia, 
18 Porto Rico 708; Torres v. La Socie- 
dad Anonima Tranvia, 18 Porto Rico 


246; Chiques vy. Polo, 15 Porto Rico 
257; Horton v. Robert, 11 Porto Rico 
168. See Suris v. Quifiones, 17 Porto 
Rico 614. 


S. C.—Wilson v. Burress, 113 S. C. 
474, 101 SE 820; Lummus Cotton 
an Co.-v.. Counts, 98 SSG) 1365 825SE) 

S. D.—Fidelity Sav., ete., Assoc. v. 
Reese, 41 S8..D.546, 171 NW 812; Cal- 
kins v. Seabury-Calkins Cons. Min. 
Coy SAS. Di 2995-589 NWitot 

Tenn.—National Plastic Relief Co. 
v. Signal Amusement Co., 151 Tenn. 
235, 269 SW 40; State v. Alexander, 
115 Tenn. 156, 90 SW 20; Cummings 
v. Wagstaff, 1 Baxt. 399; Haywood 
v. Ensley, 8 Humphr. 460. 

Tex.—Brill v. Guaranty State Bank, 
(Commn. A.) 280 SW 537 [rev ECCI 
A.) 268 SW 260]; Southwestern Port- 
land Cement Co. vy. Moreno, (Commi. 
A.) 215 SW 444 [aff (Civ. A.) 181 SW 
221]; Houston Electric Co. v. Hous- 
ton, (Civ. A.) 212 SW 198; Needham 
v. Arno Co-Op. Irr. Co., (Civ. A.) 196 
SW 887; First Texas State Ins. Co. 
v. Capers, (Civ. A.) 183 SW 794: Coo- 
ney v. Hastman, (Civ. A.) 183 SW 96; 
David v. Timon (Civ. A.) 183 SW 88; 
Levy v. Dunken Realty Co., (Civ. A.) 
179 SW 679 [den reh 178 SW 984]; 
Plummer v. Simms, (Civ. A.) .177-SW 
1087; Ward Cattle, ete., Co. v. Ford, 
(Civ. A.) 175 SW 784; Citizens’ State 
Bank v. Galveston First Nat. Bank, 
56° Dex, sCive AS bil5) 20. Siw ite 
Kansas City Packing Box Go. v. Spies, 
(Civ. A.) 109 SW 432; San Antonio 
v. Routledge, 46 Tex. Civ. A. 196, 102 
SW 756; Mentz v. Haight, (Civ. A.) 
97 SW 1076; Western Union Tel. Co. 
v. Carter, 42 Tex.. Civ. A. 224, 94 Sw 
205; Kleinsmith v. Kempner, 37 Tex. 
Civ. A. 246, 83 SW 409; Low v. Grif- 
fin, (Civ. A.) 41 SW 78. 

Utah.—Peterson v. Bean, 22 Utah 


§ 341] 


been held, it is shown that by reason of insufficient 
information defendant can neither admit nor deny ;*5 
and this rule has been variously applied to failure 
to deny, among other things,’® allegations or aver- 
ments as to ageney,’? assignment of a written instru- 
ment,’® cancellation of contract,‘® engagement in 


ASis CLP 218% 

Vt.—Cloutier v. Devereaux, 100 Vt. 
187, 186 A 28; Watkins v. Merrihew, 
99 Vt. 294, 131 A 794; State v. Plum- 
ley, 83 Vt. 49%, 76 A: 146; Dyer v. 
Dean, 69 Vt. 370, 37 A 1113; Freeman 
v. Henry, 48 Vt. 553; Carpenter v. 
Briggs, 15 Vt. 34. 

Va.—Hudson y. Yost, 88 Va. 347, 13 
SE 436. 

Wash.—Crown Pav., etc. Co. v. 
Walla Walla County, 122 Wash. 144, 
210 P 357; Hansen v. Hansen, 110 
Wash. 276, 188 P 460; Mead v. Kal- 
berg, 70.Wash. 517, 127 P 185; East- 
erly v. Eatonville Lumber Co., 60 
Wash. 647, 111 P 876; Lake v. Stein- 
bach, 5 Wash. 659, 32 P 767. : 

W. Va.—lIrons v. Croft Hat, 
Co., 86 W. Va. 685, 104 SH 111; 
v. Pickens, 59 W. Va. 274, 53 SE 154; 
Lawyer v. Barker, 45 W. Va. 468, 81 


ete., 


SE 964; Casto v. Greer, 44 W. Va. 
332, 30 SE 100.- 
Wis.—Wisconsin Nat. Loan, etc., 


Assoc. v. Pride, 136 Wis. 102, 116 NW 
637; Harding Paper Co. v. Allen, 65 
Wis. 576, 27 NW 329; Bonnell v. Ja- 
cobs, 36 Wis. 59; Dinehart v. LaFay- 
ette, 19 Wis. 677; State v. Avery, 14 
Wis. 122; Wanzer v. Howland, 10 
Wis. 8. 

Eng.—Tildesley v. Harper, 7 Ch. D. 
403 [rev on other grounds 10 Ch. D. 
393]; Deffell v. Brocklebank, 3 Bligh 
561, 4 Reprint 706, 4 Price 36, 146 Re- 
print 386. See Cribb v. Freyberger, 
£1919] “W. Ne 22: : 

Can.—Guertin v. Gosselin, 27 Can. 
S31 Ce 514. 

Alta.—Lougheed v. 
Alta. L. 16. 

B. C.—Page v. Page; 22 B. C. 185, 
25 DomLR 99, 32 WestLR 854, 9 
WestWkly 442. * 

N. B.—Nova Scotia Bank v. Mor- 
row, 15 N. B. 460. 

N. S.—Johnston v. Halifax, 46 N.S. 
474, 9 DomLR 220, 12 HastLR 251; 
Falmouth Churchwardens Vv. 
Vaughan, 11 N. S. 439. d 

Sask.—Woodside v. Grant, 7 Sask. 
L. 330, 30 WestLR 77, 7 WestWkly 
127. 

[a] ‘The object of the rule requir- 
ing a specific denial in the answer of 
every material allegation in the bill, 
and providing that every material al- 
legation not specifically denied will 
be taken as true, is to advise the op- 
posing party what he must establish 
by proof. Chapman, etc., Land Co. 
v. Wilson, 91 Ark. 30, 120 SW 391. 

[b] Everything in the complaint 
that is not denied by the answer is 
admitted. J. M. & L. A. Osborn Co. 
v. Kennedy, 186 NYS 721 [aff 197 App. 
Div. 919 mem, 188 NYS 928 mem]. 

[c] In common-law pleading ev- 
erything which is not denied is, by 
implication, admitted to be true. 
Bucker y. Central Business Men’s 
Assoc., 233 Ill. A. 84. 

{[d] After overruling demurrer to 
complaint, in the absence of an an- 
swer denying the allegations of the 
complaint, they must stand admit- 
ted. Mahoney v. San Francisco, 201 
Cal. 248, 257 P 4% ie 

[e] Affirmative allegations only 
(1) and no denial of any fact alleged 
in the complaint, admit all of the ma- 
terial facts alleged. Reed v. Hollis- 
ter, 106 Or. 407, 212 P 367. (2) An 
allegation of facts merely inconsist- 
ent with the complaint does not deny 
the allegations of the complaint. Lo- 
nas v. Myers, 98 Mise. 476, 163 NYS 
390 [aff 176 App. Div. 945 mem, 162 
NYS 1128 mem]. 

{f] Denial not under oath of some 
matters may admit other matters not 
denied under oath. Knowles v. Gary, 


Hamilton, 1 


Dent! 
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ete:, Co3 (Tex, Civ. A») 1414SW.189. 

{g] Tacit admission.—Magee  v. 
Richardson, (La. A.) 122 S 894; Rob- 
inson v. Enloe, (La. A.) 121 S 320 
(Code Proc. arts. 324, 360). 

[h] Extent and limits of rule.— 
(1) Civ. Code (1910) § 5539, relating 
to admission or denial in answer of 
allegations of the petition, was held 
to apply to the original petition, and 
not to authorize the court and jury 
to treat allegations in the amend- 
ment and cross petition as admitted. 
Brown v. Tomberlin, 137 Ga. 596, 73 
SE 947. (2) In a suit to recover the 
amount paid by the executor of a de- 
ceased surety on a note, on the ground 
that defendant was a principal, de- 
fendant’s answer, which expressly 
averred that she was a Surety only, 
is sufficient to present that defense, 
although there was.no general denial 
in the answer. Mockler v. Lohman, 
185 Iowa 448, 170 NW 744. (3) 
Where an agreed order recited that 
alirmative matters in all pleadings by 
either party not heretofore responded 
to are traversed of record, allegations 
in petition were put in issue and de- 
nied, notwithstanding they were not 
traversed originally. Unton Gas, etc., 
ee v. Gillem, 212 Ky...293, 279 SW 


[i] Where the answer is insuffi- 
cient and the case stands as though 
defendant had filed no pleading at 
all, it amounts to a confession of the 
material allegations of the petition. 
Franklin Bank v. International Hos- 
pital Equipment Co., 217 Mo. A. 134, 


273 SW 197. 
[i] Effect of rule of court see 
Richardson Vv Junkin, 4 


CanLTOcecNotes (Ont.) 390; Waterloo 
Mut. Ins. Coimawe | Robinson, 474 
CanLTOccNotes (Ont.) 30. 

[k] Baltimore Speedy Judgment 
Act and Rule Day Act construed and 
applied see Commercial Credit Corp. 
v. Schuck, 151 Md. 367, 134 A 349; 
Notre Dame y. Kusnitt, 125 Md. 323, 
93 A 928, LRA1916D 792; Laubheimer 
v. Naill, 88 Md. 174, 40 A 888. 

[1] Particular statute construed. 
—Code Pract. art 326, providing that 
defendant whose signature shall be 
proved after his denial thereof shall 
be barred from every other defense, 
construed in connection with arts 324 
and 325, does not apply to one exe- 


| cuting an instrument by mark. Otis 


velTexasCou053 Bagy384- 9260S «1. 
[m] Rule applies on appeal from 
probate court.—Where a cause is tried 
in a district court on appeal from the 
probate court, the papers filed in the 
probate court take the place of plead- 
ings in the district court and the ad- 
missions therein have the same effect 
as in former pleadings. Palmer v. 
Pollock, 26 Minn. 4338, 4 NW 11138. 
Failure to deny amount of damages 


claimed see Damages § 318 (two 
views). 
75, Ark.—Trapnall v. Hill, 31 Ark. 


345. 
Colo.—Denver Omnibus, etc., Co. v. 
Gast, 54 Colo. 17, 129 P 233. 

Fla.—Long v. Sphaler, 92 Fla. 121, 
109 S 422. 

Ga.—Cadwalader v- Fendig, 137 Ga. 
140, '72 SH. 908; Moore, v. Calvert 
Mortg., etc., Co., 18 Ga. A. 54, 78 SE 
1097; Southern Bell Tel., etc., Co. v. 
Shamos, 12° Ga. A. 463, 77 SH 312: 
Branch v, Johnson, 9 Ga. A. 699, 71 
SE 1123; Abbeville Trading Co. v 
Butler, 3 Ga. A. 138, 59 SH 450. 

Mich.—Distasio v. Gervazio, 334 
Mich. 482, 208 NW 440. 

N. Y.—In re Watson, 163 App. Div. 
41, 148 NYS 525,.13, Mills Surr. 167. 

Vt.— Watkins v. Merrihew, 99 Vt. 
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intra-state business,®° filing of or giving a notice,’+ 
intestacy,°? maintenance of office or agency,** neg- 
ligence of defendant’s lessee,** nonexistence of ade- 
quate remedy at law,®® ownership, control, or opera- 
tion of premises or instrumentalities,®® personal in- 
juries sustained,*’ possession of property,®* residence 


294,131. A 794. 

Va.—Tabb v. Cabell, 
; 160; Tabb 
(8, Va.) 225. 

76. See cases supra note 75. 

[a] Thus (1) where defendant, in 
an action to declare a trust as to the 
legal title of certain land, failed to 
raise the point, either by demurrer 
or answer, that plaintiff's wife was 
a joint owner of the land and a nec- 
essary party, he not only admitted 
the ownership of the property in 
plaintiff husband, but also the lat- 
ter’s capacity to sue alone, so that 
the court had jurisdiction. Hansen v. 
Hansen, 110 Wash. 276,188 P 460. (2) 
In a damage action against consul, 
under ,Rey. St...§ 1735 (Comp. St. § 
8193), that breach of official duty, 
where allegations that under the laws 
and consular regulations it was de- 
fendant’s duty to visé citizen’s pass- 
port were not denied, it must be taken 
as true that there were such regula- 
tions, there being no statute requir- 
ing such visé. American Surety Co. 
v. Sullivan, 7 F. (2d) 605. 

77. Moore v. North River Ins. Co., 
Iii Kans 42052207) Pe 7605 ~Abels ve 
Hounsom, 107 Kan. 741, 192 P 384, 193 
P 355; Overland Sales Co. v. Kauf- 
man, 76 Misc. 230, 134 NYS 599: J. 1. 
Case Threshing Mach. Co. v. Mosley, 
70 Okl. 92, 173 P 208; Booker y. Penn- 
sylvania R. Co., 82 Pa. Super. 588; 
Cunningham v. Wilkes-Barre R. Co., 
78 Pa. Super. 550. 

78. Bloomquist v.. Haley, (Cal.) 
268 P 367; Blomquist v. Haley, (Cal. 
A.) 260 P 571; Reidy v. Miller, 85 Cal. 
A. 764, 260 P 361; Stevens y. Risley, 
88 Conn. 442, 91 A 260; Northern 
Coal, etc., Co. v. Bates, 146 Ky. 624, 
143 SW 13. 

79. Plummer yv. Simms, (Tex. Civ. 
A.) 177 SW: 1037. 

80. Kinsel v. Ballou, 151 Cal. 754, 
91 P 620; Barbee v. Davis, 187 N. C. 
78, 121 SE 176 [certiorari den 264 U. 
S. 588, 44 SCt 401, 68 L. ed. 863]; 
Fleming v. Norfolk Southern R. Co., 
1 Na Cal 96; 26 vSBy 2h2es Wallis: ve 
Western Union Tel. Co.,= 150 N. C. 
318, 64 SE 11. 


81. Bogart v. New York, 128 App. 
Div. 139, 112 NY¥S 549. 

82. Whitley v. Speed, 171 App. Div. 
LOZ ey DOs NY Sauelos 

83. Ransburg v, U. S. Fidelity, ete., 
Con, WI ind. A 304 124 NE 7.6p. 


17 Gratt. (58 
v. Gregory, 4 Call 


84. Taylor v. Peoria, etc, R. Co., 
56M oA S © lhe 
85. Farrington: v. Steel Co. of 


America, 200 App. Div. 803, 194 NYS 
537 [aff 235 N. Y. 581 mem, 139 NE 
743 mem]. 

86. Ill.—Blade v. Ft. Dearborn 
Bldg. Corp. Site, 245 Ill. A. 484; Ben- 
inghofl w IWutteress, 176, Wills Ase 5791 
Lapin v. Northwestern El. R. Co., 162 
DSA... 296% 

Ky.—Bassett v. Lush, 156 Ky. 490, 
161 SW 227 [reh den 159 Ky. 621, 167 
SW. 869]; Louisville, ete., R. Co. v. 
Scomp, 124 Ky. 330, 98 SW 1024, 30 
KyL 487. 

N. Y.—Alexander v. New York, 194 
App. Div. 161, 185 NYS 584; Iiittle 
Falls Fibre Co. v. Ford, 126 Misc. 
126, 212 NYS. 630. 

N. C,—Bullard v. Pilot F. Ins. Co., 
LSS ON. Cy 345-126" Si 179! 

Pa.—D’Amato v. Segal, 76 Pa. Su- 
per. 103. 

Tex.—Kansas City, ete. R. Co. v. 
Cave, (Civ. A.) 174 SW 872. 

Compare infra § 344 text and note 


5: 

Sin, SCOtt. Vv. Sclaroni, 66) Cal A. 
5W7,, 226, P 827. 

88. Lindenthal v. Northwest State 
Bank, 221 Ill, A, 145. 
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of party,®® right to,°° and reasonableness of,°+ 
fees, sale of leased premises,?? subserip- 


attorney’s 


tion to corporate stock,®? and warranty.°* 
tions neither admitted nor denied must be considered 
But it is only when matters are 
properly pleaded that a failure to deny admits 
Not only must there be a denial in order to 
avoid an admission,®* but the denial must be unam- 
biguous and must answer substantially the facts of 
each direct allegation in the sense in which it is 
And the denial must be a positive one and 


as admitted.°® 


them.°® 


made.?§ 


89. Putnam v. Middleborough, 209 
Mass. 456, 95 NE 749. 

90. Samuels v. Ottinger, 169 Cal. 
209, 5146 P 638, AnnCas1916H 830 
William Wilson Co. v. Trainor, 27 
Cal. A. 438, 148 P 954. 

91. Samuels v. Ottinger, 169 Cal. 
209, 146 P 638, AnnCasi916E 830. 

92.) Creel v.) Adams, }49" App. —(D: 
C.) 306, 265 Fed. 456. 

93. Packard De Luxe Lines, Inc. v. 
Hudson, 248 Ill. A. 579. 

94. Missouri Moline Piow -Co. v. 
Render, 119 .Ky. 773, 251° SW. 977. 

95. ihe? Vv. White, 125 Me. 206, 
132 A 421. 

96. Alston v. Wilson, 44 Iowa 130; 
Moulton v. Doran, 10 Minn. 67; Ha- 
vana Bank v. Magee, 20 N. Y. 355 [aff 
7 AbbPr 134, 16 HowPr 97]; Oechs v. 
Cook, 10 N. Y. Super. 161; Harlow 
v. Hamilton, 6 HowPr (N. Y.) 475; 
and cases supra note 95. 

97. See cases passim this section. 

[a] Subsequent specific denial 
may suffice to prevent an admission 
from becoming conclusive. John 
Hanning Distilling Co. v. Nischan, 149 
Ky. 683, 149 SW 994 (where an admis- 
sion in ‘defendant’s answer, by failing 
sufficiently to deny on information 
and belief certain material facts, was 
obviated by a specific denial thereaft- 
er made). 

98. U. S.—Lackawanna Leather 
Co. v. Lia Porte Carriage Co., 211 Fed. 
318, 127 CCA 604 

Cal.—Loftus Vv. Fischer, 106 Cal. 
616, 39 P 1064. 

Ga.—Southern Timber Co. v. New- 
port Land Co., 151 Ga. 150, 106 SE 
103. 
Jll.—Radzinski v. Ahlswede, 185 Il. 


A. 513, 

Iowa. —Fellows v. Webb, 43 Iowa 
133. 

Kan.—Felix v. Walker, 60 Kan. 467, 
57 P 128. 


Ky.—Farris v. Matthews, 149 Ky. 
455, 149 SW 896. 

Nebr.— Harden v. Atchison, etc., R. 
Co., 7 Nebr. 521. 

N. Y.—A. D. Kneuper Specialty Co. 
v. Kneuper, 171 App. Div. 555, 157 
NYS 395. 

Pa.—Cowan v. Nagel, 89 Pa. Super. 
122. 

Alta.—Lougheed vy. Hamilton, 1 Al- 
baa) 6: 

B. C..—Page v. Page, 22 B. C. 185, 
25 DomLR 99, 82 WestLR 854, 9 
WestWkly 442. 

Sask.—Woodside v. Grant, 7 Sask. 
iy 330.0) WVeStLR 775) 7 WestWkly 
T27. 

[al Thus, where denials were ei- 
ther insufficient, in that they were 
neither positive denials, nor denials of 
any knowledge or information suffi- 
cient to form a belief, or negatives 
pregnant, in that they were mere de- 
nials of the facts as alleged, the 
statements in the complaint, which 
they purported to deny, stood admit- 
ted. <A. D. Kneuper Specialty Co. v. 
PeuDer, 171 App. Div. 555, 157 NYS 
3,95 


{[b] An evasive answer (1) admits 
facts which are peculiarly within the 
knowledge of defendant. Southern 
Timber Co. v. Newport Land Co., 151 
Ga. 150,-106 SE 103; Raleigh, etc., 
R. Co. v. Pullman Co., 122 Ga. 700, 50 
SE 1008; Horne v. Peacock, 122 Ga. 
45, 49 SE 722.. (2) Where a petition 
alleged that notice of claim for dam- 
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Allega- 
eral. 


answer was evasive, 
treated as an admission that notice 
was given as alleged. Madison v. 
Bearden, 22 Ga. A. 376, 96 SE 572. 

{c] Double negative.—Where an 
answer of a bankrupt denied certain 
matters, and “that it should not be 
declared a bankrupt for any cause 
stated in the petition,’ such denial 
should be regarded as an independent 
one, and did not amount to a confes- 
sion that respondent should be de- 
clared a bankrupt on the ground that 
the allegations consisted of a double 
negative. Lackawanna Leather Co. 
v. La Porte Carriage Co., 211 Fed. 
318, 127 CCA 604. 

Cass v. Rechester, 174 Cal. 358, 

Ord v. The Uncle Sam, 13 
369; San Francisco Gas Co. v. 
San Francisco, 453; Humph- 
reys v. McCall, : 59, 70 AmD 
621; Curtis v. Richards, 9 Cal. 33; Fe- 
lix v. Walker, 60 Kan. 467, 57 P 128; 
Howard v. Maysville, ete., R. Co., 70 
SW 631, 24 KyL 1051; Spring v. Barr, 
(as)? 120° S* 256: 

Propriety of denial of knowledge 
see supra § 332. 

1. Doyie v. Hamilton Fish Corp., 
216 N. Y. 627 mem, 109 NE 871; York 
v. Miller, 254 Pa. 436, 98 A 1049 [mod 
60 Pa. Super. 407] (So stating); and 
cases supra § 34l. 

2. Hepp v. Commagere, 10 Rob. 
(La.) 524; Tarbell v. Gray, 4 Gray 
(Mass.) 444; Blaisdell Mach. Co. v. 
Brasher Breakwater Co., 70 Mise. 257, 
126 NYS 634. See also infra § 351. 

8. Cal.—Siter v. Jewett, 33 Cal. 
92; Canfield v. Tobias, 21 Cal. 349. 

laa Joyce v. Rubin, 23 Ida. 296, 
130 P79 
ik —Diugnia v. Roberts, 121 SW 
ieee .—Willard v. Williams, 7 Gray 


Mo.—State v. Mosman, 231 Mo. 474, 
133 SW 88; Wood v. The Fleetwood, 
19 Mo. 529. See Kansas City Whole- 
sale Grocery Co. v. McDonald, 118 
Mo. A, 471, 95 SW 279. 

Nev.—Wheeler v. Hurley, 49 Nev. 
70, 236 BP 559. 

N. Y.—Mandigio v. Bailey, 64 App. 
Div. 432, 72 NYS 227; Rochester Dis- 
tilling Co. v. O’Brien, 72 Hun 462, 25 
NYS 281; Bulova v. E. L. Barnett, 
Inc., 111 Mise. 150, 181 NYS 247 [mod 
on other grounds 193 App. Div. 161, 
183 NYS 495]; Winterson v. Hitch- 
ings, 13 Misc. 201, 84 NYS 183. 

Pa.—Astrich v. Girard F. & M. Ins. 
Co, 13’ Pa. Dist 350: 

Porto Rico.—Candal _ v. 
28 Porto Rico 564. 

Eng.—Bennion y. Davison, 3 M. & 
W. 179, 150 Reprint 1106. 

{a] An “immaterial allegation” in 
the complaint (that is, an allegation 
which plaintiff need not prove to es- 
tablish his cause of action) is incapa- 
ble of raising a judicially cognizable 
issue, and need not be admitted or 
denied, while failure to deny it does 
not import an admission. Bulova v. 
BK. L. Barnett, Inc., 111 Misc. 150, 181 
NYS 247 [mod on other grounds 193 
App. Div. 161, 183 NYS 495]. 

[b] Allegations in contravention 
of Pract. Act § 6; St. (1920) § 17186 
are not admitted by failure to deny. 
verge vy. Marrone, 92 Pa. Super. 


Pierluisi, 


Amount, value, or damages see in- 
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not of knowledge or information, in cases where the 

- latter form of denial is not permissible.®® 
[§ 342] (b) Allegations Admitted—aa. In Gen- 
Sinée it is only the material facts well pleaded 
and not traversed or denied that can be deemed ad- 
mitted,! no admissions arise from the failure to deny 
allegations which plaintiff has failed to make,? inf- 
material allegations,’® allegations of evidence,* nor 
legal conelusions,® nor matter of inducement,® nor 
contingent or conjectural averments.? 
of aggravation must be denied or they will be deemed 


ages was given to the city and the! 
it would be, 


But matters. 


fra § 351. 

4. Siter v. Jewett, 33 Cal. 92; In 
re Wall, 187 Cal. A. 50,'200 P 929; 
Kelly <v.. McCallum, 183° N.. Cob5638 
oe v. Latimer, 47 8. C. 176; 25 SE 

5. Alaska.—Benson vy. Pedro, 6 
Alaska 1. 

Ark.—Lanier v. Union Mortg., ete, 
Co., 64, Ark. 39, 40 SW 466. 

CGal.—Kidwell v. Kettler, 146 Cal. 
12).79 BP 514: ‘Inore Holden, 48 Cal. 
A. "468, 92 P 90; Spangenberg v. Nes- 
bitt, 22 Cal} CA? 274,134 B 343° 

Ill.—Irwin v. Manley, 276 Ill. 353, 
114 NE 566; Phillips v. Gannon, 246 
Til. 98, 92 NE 616. 

Towa. —Sleeper v.:Killion, 182 Iowa 
245, 164 NW 241 [rev on reh 157 NW 
2261); Twogood v. Coopers, 9 Iowa 

Ky.—Northwestern Mut. L. Ins. Co. 
v. Com., 164 Ky. 255,175 SW 337. 

Md,—Citizens’ Mut. F. Ins. Co. v: 
Conowingo Bridge Co., 116 Md. 422, 
82 A Seo. 

Mo.—State v. Cass County Ct., 137 
Mo. A. 698, 119 SW 1010; Dix v. Ger- 
man Ins. Co., 65 Mo. A. 34. 

Nev.—Hoopes v. Meyer, 1 Nev. 433. 

N. Y.—Doyle v. Fish, 216 N. Y. 
627 mem, 109. NE 871; Cohen wu 
Thomas, 209 N. Y. 407, 103 NE 708; 
Jordan v. National Shoe, ete., Bank, 
74 N. Y. 467, 30 AmR 319, Bannon 
v. New York, 150 App. Div. 314, 134 
NYS 1041; Ryan v. Sullivan, 143 App. 
Div. 471, 128 NYS 632; ° Kirsch v. 
Benyunes, 105 Mise. 648, 174 NYS 
794 [aff 191 App. Div. 904 mem, 180 
NYS 940 mem]; Laing v. Hudgens, 
82 Misc. 388, 148 NYS 768; Farrell v. 
Amberg, 8 Misc. 220, 28 NYS 5$4 [aff 
151 N. Y. 670 mem, 46 NE 1146 mem]; 
Cutting v. Lincoln, 9 AbbPrNS 436: 
Barton v. Sackett, 3 HowPr 358, 1 
CodeRep 96. 

N. C..—Tiddy v. Graves, 126 N. C. 
620, 36 SE 127, 127 N. C.-502, 37 SE 
513; Mayo v. Washington, 122 N. C. 
5, 29 SE 343, 40 LRA 163. 


Okl.—Adams vy. Hoskins, 126 Okl. 
57. 259 P 186. 

Pa.—Beatty v. Boyson, 62 Pa. 
Super. 483. 

S. C.—Rainwater v. Crider, 127 S. 


C. 346, 121 SE 262; Greer v. Latimer, 
ATSC! 176, 25 SE 136. 

6. Benson v. Pedro, 6 Alaska 1; 
Johnson y. Hull, 199 Ill. A. 258 
Fleishman v. Meyer, 46 Or. 267, 80 P 
209: Post v. Wilkes-Barre Connecting 
R. Co:, 286 Pa. 2738, 1389) A 37T. 

fa] Locus in quo.—Pleadings 
were held not to admit plaintiffs’ own- 
ership of locus in quo in action for 
trespass, although not denying plain- 
tiffs’ ownership of land described in 
the petition, where trespass was ex- 
pressly denied, and the description 
did not include the place where the 
soil was taken. Post v. Wilkes-Barre 
et are R. Co, 286: Pav2ion l3sck 


{b] But in Massachusetts descrip- 
tive allegations of a writ respecting” 
defendant as a corporation existing 
under the laws of a certain state 
were admitted. where defendant ap- 
peared generally and pleaded to the 
merits, in viéw of Gen. L. c 231 § 30. 
Lonergan v. American R. Express Co., 
250 Mass. 30, 144 NE 756. 

7. McEvoy v. Christensen, 178 
Iowa 1180, 159 NW 179; Moulton vy. 
Doran, 10 Minn. 67; Scoville v. Brock, 


8 eee Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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admitted. 


failure to deny them.?? 


81 Vt. 405, 70 A 1014. 

8 Manners v. Haverhill, 135 Mass. 
165. But compare Gilbert v. Rounds, 
14 HowPr (N. Y.) 46 (construing Code 
Proc. §§ 164, 165). 

9. Cloutier v. Devereaux, 100 Vt. 
187, 136 A 28. 

10. Adams v. Guice, 30 Miss. 397; 
Snell v. Crowe, 3 Utah 26, 5 P 522. 

[a] Allegations in a sworn com- 
plaint of value or damages, not spe- 


cifically denied, are admitted. Snell 
v. Crowe, 3 Utah 26, 5 P 522. 
11. Cole v. Hoeburg, 36 Kan. 263, 


13. P-275;- Phillips i> Seott;, 43: Mo: 
86, 97 AmD 369; Bruton v. Sakaria- 
son, 21 N. M. 438, 155 P 725; American 
Nat. Bank v. Haggerton, (Tex. Civ. 
A.) 250 SW 279. 

[a] Rule applied: (1) In an ac- 
tion on a contract, express or im- 
plied, for recovery of money only. 
Cole v. Hoeburg, 36 Kan. 263, 13 P 
275. (2) In an action on an indem- 
nity bond, where plaintiff alleged that 
he had been compelled to pay a cer- 
tain amount which defendant was 
bound under the bond to pay. Kansas 
City Hotel Co. v. Sauer, 65 Mo. 279, 
286 (‘We have been unable to see 
why an allegation of the payment of 
this sort should not, in the absence 
of a denial, stand admitted as well as 
any other allegation of payment. 
Thus, if a surety in a promissory 
note should be compelled to pay $500 
for his principal, and should, in an 
action for its recovery, allege the 
payment as a fact, this allegation, if 
undenied, must result in a judgment 
in the surety’s behalf. . <7 UNo 
doubt, there are many cases where 
allegations of value, amount of dam- 
ages, &c., are immaterial and need no 
denial. But the allegation before us 
is that of a specific and material fact, 
which becomes none the less specific 
and material because no denial there- 
of be interposed’’). 

{[b] Liquidated damages.—Where 
the amount of damages by reason of 
defendant’s breach of agreement to 
buy a lease was alleged by plaintiff at 
one thousand dollars, the amount 
named in the contract as liquidated 
damages, and defendant did not allege 
in avoidance that the measure of dam- 
ages was unreasonable or that plain- 
tiff had not been damaged to that 
extent, it was not error to render 
judgment for one thousand dollars 
for plaintiff. American Nat. Bank v. 
a abe (Tex. Civ. A.) 250 SW 


[c] Value of the thing converted 
is a “material allegation,” within Code 
(1915) § 4143, providing that every 
material allegation, not controverted 
by the answer, shall be taken as true. 
Bruton v. Sakariason, 21 N. M. 438, 
155°P 725. 

12. Ark.—Derrick v. Cole, 60 Ark. 
394, 30 SW 760. 

Cal.—Canfield v. Tobias, 21 Cal. 349. 

Ill.—MecPherson v. Waukegan ip; 
High School Dist. Bd. of Education, 
235 Ill. A. 426. 

Ind.—Over v. Schiffling, 102 Ind. 
ee 26 NE 91; Shirts v. Irons, 28 Ind. 

58. 

Iowa.—Byrne v. Struble Independ- 
ent School Dist., 139 Iowa 618, 117 
NW 983. 

Kan.—Coler v. Hoeburg, 36 Kan. 
263, 13: P. 275. 

La.—Stillman vy. Waterman, 7 La. 
Ann. 656; McMaster v. Brander, 15 
La. 206. 

Mo.—Field v. Barr, 27 Mo. 416. 

Nebr.—Baker v. Peterson, 57 Nebr. 
375, 77 NW 774; Best v. Stewart, 48 
Nebr. 859, 67 NW 881;, Campbell v. 


And facts charged as being within de- 
fendant’s knowledge must be presumed admitted if 
the plea or answer is silent in respect thereto.°® 
though there is some authority to the contrary,’® al- 
legations of amount, value, or damages, except in 
eases where such allegations must be considered 
material,'! are not deemed admitted by defendant’s 
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[§ 343] bb. Written Instruments.‘ 
changed or modified by statute'* the rule as to the 
admission of facts and allegations by failure prop- 
erly to traverse or deny them?® applies, sometimes 
by virtue of express statutory provision to that ef- 
fect,1® with respect to written instruments pleaded,** 
as, for example, admitting the execution and genuine- 
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Except as 


ness of the instrument by failure to deny,® or by 


Brosius, 36 Nebr. 
Nev.—Wheeler 

10, 286" P) 559. 

10 Nev. 208. 


792, 55 NW 215. 
v. Hurley, 49 Nev. 
But see Smith v. Lee, 


N. Y.—Stuart v. Binsse, 23 N. Y. 
Super. 436; De Graaf v. Wyckoff, 13 
Daly 366 [aff 110 N. Y. 617 mem, 17 
NE 869 mem]; Raymond vy. Traffarn, 
12. AbbPr (52; ‘Tuttle v. Smith, 6 
AbbPr 329, 14 HowPr 395; Rich v. 
Rich, 16 Wend. 663. 

Oxkl.-—Gross v. Lincoln, 81 Okl. 87, 
196 P 960; Cudd v. Farmers’ Exch. 
Bank, 76 Okl. 317, 185 P 521. 

Pa.—Bigham v. Wabash-Pittsburg 
ceomaal Ri Co.-2238 Pa. 106,- 124 A 


Tex.—Thompson vy. Fleming, (Civ. 
A.) 200 SW 1134. 

Eng.—Hayward v. Radcliffe, 4 F. & 
F. 500; King v. Walker, 3 H. & C. 
209, 159 Reprint 509. 

[a] In Kentucky (1) this was for- 
merly the rule. Baum v. Winston, 3 
Metc. 127; Francis v. Francis, 18 B. 
Mon. 57; Harris v. Ray, 15 B. Mon. 
628; Mercer v. Caldwell, 7 Ky. Op. 
58; Green v. Winston, 1 Ky. Op. 347. 
(2) But this rule was changed by a 
statute by virtue of which every alle- 
gation of value or amount of damage 
accompanied by an allegation of an 
express promise, or a statement of 
facts from which the law implies a 
promise to pay, will, unless denied, 
be held as true. Mahan v. Doggett, 
84 SW 525, 27 KyL 103; Ragsdale v. 
Lander, 80 Ky. 61. (3) Failure to an- 
swer in a tort case is an admission 
of plaintiff's right to recover, but 
not of the amount of damages, if 
any, to which plaintiff is entitled, un- 
der Civ. Code Pract. § 126 subs 4, 
for such question must be submitted 
to the jury. Carter Coal Co. v. Bays, 
et ge 29, 208 SW 1. See also infra 


13. See also Alteration of Instru- 
ments § 164; Bills and Notes §§ 1210, 
1213, 1220-1224, 1233. 

14. See statutory provisions. 
also supra §§ 71-80. 

[a]. In Maryland, under Code Pub. 
Gen. L. (1904) art 75 § 24 subs 108, 
providing that the execution of writ- 
ten instruments pleaded will be re- 
garded as admitted if the opposite 


See 


‘party shall not deny the same in the 


next succeeding pleading, pleas of 
never indebted and never promised as 
alleged, addressed to a pleaded writ- 
ten instrument, are insufficient to de- 
ny the execution of the same. Jun- 
ee vy. Sullivan, 110 Md. 539, 73 A 


[b] In New Hampshire a notice 
that the execution is to be contested 
is required to be given, in default of 


which the execution stands admitted. 
Great Falls Bank v. Farmington, 41 
on Fo 24, tii) ov. Barney, 8) IN. 4b. 
15. See supra § 341. 
16. See statutory provisions. . 
17. — S. v. Dair,; 25 F. Cas. 


No. 14, 913, 4 Biss. 280. 

Ala.-Smith v. Lewis, 212 Ala. 1338, 
102 SW 21. P 

Ariz.—Lynch vy. Clark, 20 Ariz. 261, 
179, P.960. 

Ark.—Hecht v. Caughron, 46 Ark. 
132; Allis v. Bender, 14 Ark. 625. 

Cal. —Cuttlen v. Pearsall, 146 Cal. 
690, 81 P 25. 

Conn. —O’Leary v. Skilton, 102 
Conn. 475, 129 A 465. 


Del.—Johnstone v. Kelly, 23 Del. 
BM 5 4 cA 1.099; 
Ga.—Wrenn v. Davis, 139 Ga. 374, 
17 SE 169. 
Alexander, 2 Ida. 


Ida.—U. S. v. 
(Hasb.) 386, 17 P 746. 


i Wie -wande v. McCullough, 130 Ifl. 
i BOE 
Iowa.—Hoppes v. Des Moines City 
R. Co., 147 Iowa 580, 126 NW 783. 
Kan. "Atchison, ete., R. Co. v. Bell, 
52 Kan. 134, 34 P 350. 
Ni eie Dunn y. Downing, 7 Ky. Op. 


spree Ronuin v. Rainey, 21 La. Ann. 
Md.—Booth v. Irving Nat. Exch. 
Bank, 116 Md. 668, 82 A 652; Banks 
v. McCoster, 82 Md. 518, 34 A 539, 51 
AmSR 478. 


paths see anon v. Gilman, 160 NE 
Mich.—Cunningham v. Hawkins, 


163 Mich, 317, 128 NW 223. 
Minn.—Bausman y. Credit Guaran- 

tee Co., 47 Minn. 377, 50 NW 496. 
Miss.—Brown _ v. British, etc., 

Mortg. Co., 86 Miss. 388, 38 S 312. 
Nev.—Manning v. Bowman, 26 Nev. 

451, 69 P 995. 

aa Y.—Thomas v. Wood, 4 Cow. 


Okl.—Long v. Shepard, 35 Okl. 489, 
130 P 131 [writ of error dism 241 U. 
S. 652 mem, 36 SCt 722 mem, 60 L. 
ed. 1222 mem]. 

Pa.—Semple v. Kramer, 83 Pa. Su- 
per. 161. 

Porto Rico.—Cerecedo v. Medina, 
27 Porto Rico 750. 

Tex.—State Nat. Bank v. Stewart, 
39 Tex. Civ. A. 620, 88 SW 295. 

[a] Affidavit. —Undenied allega- 
tions of the petition are taken as 
true, so that, where an affidavit set 
out in the petition was not denied by 
answer or otherwise, the court may 
consider the affidavit to be as stated 
in the petition. Johnstone v. Kelly, 
23) Del (lo 742 L099" 

[b] Coupon note.—In a suit on a 
coupon note, which was subject to 
the conditions of the principal note, 
allegations of the petition that the 
principal note contained a clause ob- 
ligating the maker to pay ten per cent 
as attorney’s fees on principal and in- 
terest, not being denied by answer, 
must, under Civ. Code (1910) § 5539, 


| be treated as true, and judgment ren- 


dered for plaintiff for attorney’s fees. 
econ Vv. Davis; V139"Gav3i 4. (iS 

{c]) When an instrument is de- 
clared on according to its legal ef- 
fect (1) a failure to deny such legal 
effect admits it. Lynch v. Clark, 20 
Ariz. 261, 179 P 960; Amberg v. Kin- 
ley, 160 App. Div. 232, 145 NYS 394; 
Coffin v. Grand Rapids Hydraulic Co., 
61.-N..¥. Super. 51, 18 NYS 782° [aft 
136 N. Y. 655 mem, 32 NE 1076]. 
Compare supra §§ 71-80, and infra § 
344 text and note 34. 

[a] MTllustration.—Defendant  les- 
see by not controverting the construc- 
tion placed on a lease by plaintiffs 
having failed to deny allegations that 
rent for the balance of the term was 
due and payable, such allegations 
must be deemed true, unless defend- 
ant’s defenses avoiding the lease alto- 
gether are sufficient excuse for refus- 
ing to pay the rent. Lynch v. Clark, 


supra. 
Ala.—Smith v. Lewis, 212 Ala. 


18. 
1335 102)iS) 21. 
Ga.—Heath v. Achey, 96 Ga. 438, 
23.SE 396; Prince v. Wood, 23 Ga. 
AY 5:6) 29'0 SBD Ab. 
Iowa.—Hoppes v. Des Moines City 
R. Co., 147 Iowa 580, 126 NW 783. 
Y Armee v. Downing, 7 Ky. Op. 
Md.—Booth vy. Irving Nat. Exch. 
Bank, 116 Md. 668, 82 A 652. 
Mass.—Scholl v. Gilman, 160 NE 
889; Bryant v. Abington Sav. Bank, 
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failure properly to deny such genuineness and exe- 
cution,’® as by failure specifically to deny?° or by 
merely pleading the general issue or general denial.?+ 

[§ 344] (3) By General Issue or General Denial?? 
While of course matters and facts 
that ean be and are put in issue by the general is- 
sue25 or a general denial** are not admitted by such 
a plea or answer,?® generally speaking all matters 


—(a) In General. 


196 Mass. 254, 81 NE 997, 124 AmSR 
552 (recognizing rule). 

Compare infra § 344 text and note 
4. 


fa] Genuineness of signatures of 
the principal obligor and “surety will 
be taken as admitted on mere denial. 
Scholl v. Gilman, (Mass.) 160 NE 889. 

[b] In suit on  sheriff’s bond, 
where there was no plea of non est 
factum, defendant’s answers 
ted the execution of the bond. Prince 
v. Wood, 23 Ga. A.’ 56, 97 SE 457. 


woOLy See cases infra notes 20; 21. 

20. Cal.—Cutten v. Pearsall, 146 
Cal. ,690;,81 P 25: 

Conh.—O*Leary |v.’ Skilton; /102 
Conn. 475, 129 A 45 

Tll.—vU. S. v. Alexander, 2 Ida. 
(Hasb.) 386, 17 P 746. 

ass.—Holden — v. Jenkins, 125 

Mass. 446. 

Miss.—Brown Vv. British, etc., 
Mortg..Co., 86 Miss. 388, 38 S 312. 


Nev. —Manning Vv. Bowman, 26 Nev. 
45m. 6:9) Px 995. 

Ok. —Long v. Shepard, 35 Okl. 489, 
130 P 131 [writ of error dism 241 U. 
S. 652'mem, 36. SCt.722 mem, 60 L. 
ed.,1222 mem]. 

Por to Rico.—Cerecedo v. Medina, 27 
Porto Rico 750; Cayey-Caguas To- 


bacco, Cos Vv. Ramirez, 27 Porto Rico | 
i 108 NubM. 242, 15) NE 311; 


609; Gandia v. Alonso, 22 Porto Rico 
898: Frias v. Rodriguez, 14 Porto Ri- 
co 141. Z 


Tex.—State Nat. Bank v: Stewart, 
39 Tex. Civ. A.’ 620, 88 SW 295. 

[a] This requirement does not ap- 
ply to the signature of a witness 
which is made necessary by statute. 
Holden v. Jenkins, 125 Mass. 446. 

{b] Where an instrument not re- 
quired by statute to be attached as 
an exhibit is attached to a petition, 
and its execution 
substance pleaded, 
be taken as admitted, if not denied 
under oath on trial. Long v. Shepard, 
85, OKl. 489, 130 P 131 [writ of' error 


dism 241 U. S. 652 mem, 36 SCt 722 | 
i | eridge v. Illinois Fuel Co., 206 Til. A. 


60 L. ed. 1222 mem]. 

‘See infra § 344. 

Admission by negative preg- 
see supra § 355. 

See supra § 317 et seq; 
§ 1153. 

See supra § 3828 et seq; 
infra § 1154. 

fa] An argumentative general de- 
nial (see supra § 329) cannot be con- 
strued as admitting the facts denied. 
AStna L. Ins. Co. v. Bockting, 39 Ind: 
A. 586, 79 NE 524. 

25. McHale v. 23.61 TL 
A. 295 

[a] 


and 


and 


MecQuigg, 


Thus the general issue does 
not admit: (1) Joint conduct of par- 
ties defendant improperly joined. 
McHale v. MeQuigg, 236 Ill. A. 295. 
(2) That the person killed was plain- 
tiff’s intestate. Johnson v. Chicago 
Witys ty WCOr; LOO) WE) cA CaS es 3) ee 
general issue to a declaration charg- 
ing that defendant’s railroad trestle 
on which plaintiff was walking when 
he was injured was a public highway 
does not admit such charge. Swan- 
son v. Moline, etc., Tract. Co., 204 Ill. 
A. 144. 

26. See supra § 317 et seq; 
infra § 1153. 


and 


27. See supra § 329; and infra § 
1154. 

28. U. S.—Toledo Tract. Co. v. 
Cameron, 137 Fed. 48, 69 CCA 28. 

Ala.—Birmingham °R., etc., Co. v. 
Moore, 151 Ala. 327, 438 s 841; Strick- 


land v. Burns, 14 Ala. 511. 
Ark.—Gibson v. Williams, 22 "Ark. 


is alleged and its} 
its execution will} 


admit- |) 
211; 
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thority, ' 


224, 

Colo.—Wakeman yv. Norton, 24 Colo. 
192, 49 P 283; 

Conn.—Brown vy. Illius, 27 Conn. 84, 
71 AmD 49. 

Fla.—Ewing v. Creary, 81 Fla. 420, 
88 S 260. 

Ill.— Bailey v. Valley Nat. Bank, 
127 Ill. 332,.19 NE 695; Kloepher v. 
Osborne, 177 #ll. A. 384. 

Ind.—Downs v. McCombs, 16 Ind. 
ANtna L.-Ins.' Co. v. Bockting, 
89 Ind. A. 586, °79 INE) 524. 

Kan.—Davison v. Maryland Casual- 


hUynCO: al A6riain. 13 6 boiz. 6.0h bed O Odes 
Ky.—McCallister v. Symones, 6 Ky. 
Op. b8s. 


Me.—Seruta v. Surace, 111 Me. 508, 
90 A 328 (capacity of plaintiff to 
sue); Page v. McGlinch, 63'Me. 472; 
Moran v. Portland Steam Packet Co., 


30. Me. 55 
Mass.—Simpson: v. McFarland, 18 
Pick. 427,'29 AmD 602. 
Mich.—Denver v. White River Log, 
etc., Co., 51 Mich. 472, 16 NW 817. 
Mo.—Baxter v. St. Louis Transit 
Co:,; 198° Mo: 1, 95 ‘SW 856. 
Nebr.— Fletcher: v. Co-operative 
Pub. Co.,. 58 Nebr?-511, 78 NW-1070. 
N. M.—-Puritan Mfg. "Co: v. Toti, 14 


IN. M. 425, 94: P1022. 


N. Y.—Commercial Bank v. Pfeiffer, 
Potter v. 
Smith, 70 N. Y. 299. 

Pa. 
Uf. sPay 2030; 

Philippine.—Songeo' y. Sellner, 
Philippine 254, 

Porto Rico.—Méndez v. Nussa, 


37 
13 


| Porto Rico 366. 


S. C.—Ober, ete.; Co. v. Blalock,’ 40 
S) Cote, S&S SE 264. 

Tenn. Cumberland Tel., ete., Co. v 
Floyd, 112 Tenn, 304;..79 SW ‘795. 

Vt.-Walker v. Wooster, 61 Vt. 403, 
17 A 792. 

29. See cases supra note 28. 

[a]. “General issue” 


| ters of inducement.—Key West v. 


Baldwin, 69 Fla. 136; 67 S 808; Bev- 


| 145; Cumberland Tel., ete., Co. |v. 
| Mloyd, 112' Tenn. 304, 79 SW 795. 
380. U. S.—Toledo Tract. Co. wv. 
Cameron, 1387 Fed. 48, 69 CCA 28. 
Ala.—Birmingham R., etc., Co. v. 
Moore, 151 Ala.i327, 43S 841; Strick- 


land v. Burns, 14 Ala. 511. 

aig Wale ee v. Williams, 22 Ark. 
Colo.—Wakeman vy. Norton, 24 Colo. 

192,49 P 283: 


Conn.—West Winsted Sav. Bank, 
etc., Assoc. v. Ford, 27 Conn. 282, 71 
AmD 66; Brown y. Illius, 27 Conn. 


84, 71 AmD 49. 

Ill.— Bailey v. Valley Nat. Bank, 
127 Ill. 332,19 NE 695; Tate v..Cleve- 
land ete Co: Set) Tlike A.) 55s 
Lutcher, etc., Lumber Co. vy. Eells, 108 
Ti, A. 156. 

Ind.—Staats v. Burke, 16 Ind. 448; 
Heaston v. Cincinnati, etc., R. Co., 16 
Ind. 275, 79 AmD. 480; Downs v. Mc- 
Combs, 16 Ind. 211; Linville v. Harly- 
wine, 4 Blackf. 469; Cleveland, etc., 
ee v. Colson, 51 Ind. A. 225, 99 NE 

2 

Me.—Page v. MecGlinch, 63 Me. 472. 

Mich.—Denver v. White River Log, 
etc., Co., 51 Mich. 472, 16 NW. 817. 

Mo.—Baxter v. St. Louis Transit 
Co., 198 Mo. 1, 95 SW 856;' Katz -v. 
North Kansas City Dey. Co., (A.) 14 
SW (2d) 701, he [eit Cyc]; Spelman 
v. Delano, 177 Mo. A. 28, 168 SW 300. 
But see State v. Samuels, 28 Mo. A. 
649 (where the court said that when 
a general denial was filed there could 


‘facts set out; in such paragraph, 


'R. Co.,'18 Mo. A. 609 


‘by way of 
| ete, oR. Co. vy. Galbraith, 109 Ba. 32; 
PL tA 3 hs 


1 1902) 


admits mat- | 
| Cleveland, ete., aR, COs, 
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properly pleaded that cannot be put in issue by the. 
general issue*® or by a general denial?’ are admitted 
by such a plea or. answer,?* such, among other, 
things, 29 as plaintiffs 
the character in which he sues,*® the capacity in 
which defendant is sued,?! ageney and agent’s au- 
corporate existence,?* execution of writ-. 
ten instruments,** ownership: or control of prem-. 


authority and capacity and. 


be no implied admission of any fact. 
alleged in the petition, but this can- 
not be considered an accurate state- 


ment). é 
Pa v. Montgomery County, 
17. Pa. 1305:Clark iv.) Turnp: 'Co;, 2s 


LegInt 156. 


S. C.—Ober, ete., Co. v. Blalock, 40 
S1 (Cagis Sy 264 Cdent to sue); 2 
Land Morte. - Inv., etc., v. Wil- 

Smith. 


lliams, 35 S.C. 367, 14 SE 821; 
lv. Hamilton, 44 S.C. L. 44. 
See also Parties $9339" 

But see Connelly vy. Richmond, 8 La. 
|A. 411 (holding that plaintiff having 
lalleged in the first paragraph of his 
‘demand, that he was a bonded and li- 
‘censed. real estate broker, and defend- 
ant in her answer having denied the 
it 
was a sufficient denial of plaintiff’s 
qualification, or capacity where by 
statute an unlicensed réal estate bro- 
ker is not allowed to recover a fee or 
commission). 

[a] Next. friend.—Birmingham, 
R., yete.; x Co.iVve Moore, -151,-Ala. 3275 
43 S 841; Randolph. v.. Hannibal, ete., 
Matter inducement.—In 


[b] of 


‘Pennsylvania, by rule of court, the 


general issue admits matter alleged 
inducement. Somerset, 


_Inducement see supra § 143. 
[c] In Texas an answer denying 


| in toto each and every allegation and 
each and every paragraph in the peti- 
| tion is a sufficient denial of the alle- 
gation of the petition of a foreign 
| corporation that, it had a permit to 


do business.in. the state, to prevent 
it. being .taken as. confessed under 
Acts 33d Leg., c 127 4 (Vernon’s 
Sayles: Civ, St.. Annot, [1914] art 
) Rexall Drug Co. v. Butler, 
(Civ. A.) 185. SW 280 

81.. Rademaker v. D. Flynn Ex- 
post Co:, Ine, 17 By (Hid 15; Winn v., 
149, 0Nl. (Aaa 
fatt) 28050 1325.8, NE 954]; Spel- 
man vy. Delano, 177 Mo. A. 28, i63 Sw. 
300; Walker, v. Wooster, 61 Vt. 403, 
17 A 792. 

32. Morris v. Williams, 143, eae 
140 [aff 237 Ill. 254, 86 NE 729}; Chi-.- 
cago Union Tract. Co. v. Wirkus, 131 
Ill. A, 485; Davison v. Maryland ‘Cas- 
ualty Co., 126 Kan. 365, 267 P 1001; 
Hornick v. Union Pac. R. ‘Co. 7/85 Kan. 
568, 118 P 60, 38 LRANS 826, AnnCas 
1913A 208. 

[a] Partnership. — Crowley v. 
Stresenreuter, 174 Ill. A. 538; Morris 
v. Williams, 148 Ill. A. 140 [aff 237 
Ill. 254, 86 NE R29) 

33. See Corporations § 2936 et seq. 

34. Ala.—Blankenship v. Lanier, 


Conn.—Mahaiwe Bank v. Douglass, 
52 Kan. 134, 34 P 350. 
°82 Md. 
Mich.—Inglish Ve 
Minn.—Bausman v. Credit Guaran- 
NW 461, 
37 
[a] At least when not ‘verified.— 


212 Ala. 60, 101 S. 763. 

Cal.—Brooks v. Chilton, 6 Cal. 640. 
31 Conn. 170. 

Kan.—Atchison, ete., R. Co. y. Bell, 

Md.—Banks. v. McCoskKer, 
518, 34 A 539, 51 AmSR 478. 

92 Mich. 

370, 52 NW 6389; : 
chants’, ete., Bank, 83 Mich. 408. 
tee Co., 47 Minn. 377, 50 NW 496; 
Cowing v. Peterson, 36 Minn. 130, 30 

Philippine-—Songeo v, Sellner, 
Philippine 254. 

Porto Rico.—Méndez v. Nussa, 13 
Porto Rico. 366. 
Atchison, etc.,.R. Co. v. Bell, 52 Kan. 
134, 34 P. 350; Cunningham’ v. Haw- 
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§§ 344-347] 


ises,2> ownership, control, or operation of instru- 


mentalities.?® 


[§ 345] (b) With Statement or Notice of Special 
A notice of special matter annexed to 
the general issue®’ is not binding upon defendant as 
an admission of the matters contained therein.*® 

[§ 346] (4) By Specific Denial. 
general rule that what should be and is not traversed 
or denied is admitted,*® generally speaking‘! a spe- 
cia! denial of one or more allegations admits all 
Where a fact is alleged with 
qualifying circumstanees, and is literally denied, the 
denial goes only to the cireumstances and the fact it- 
An answer alleging that the sum 


Defense.*7 


others well pleaded.*? 


self is admitted.43 


kins, 163° Mich. 317, 128 “NW 223. 
Compare supra § 343. See also infra 
§§ 834-842. 

[b] This is true even if the gen- 


eral denial is verified, where the stat- 
ute requires a denial of the execution 
under oath. Bausman y. Credit Guar- 
antee Co., 47 Minn. 377, 50 NW 496. 
[ce] The general denial admits only 
(1) the execution of the body of the 
note in suit, and it does not admit a 
special agreement to renew, which 
may appear indorsed upon the instru- 
ment. Boulin v. Rainey, 21 La. Ann. 
335. (2) A general denial does not 
admit that the instrument was in the 
same form or condition when defend- 


ant signed it. Mahaiwe Bank v. 
Douglass, 31 Conn. 170. 
[d] Plea of non est factum (1) 


admits all facts alleged except the 
sealing and delivery of the writing 
obligatory. ©U. S» v.:Dair, 25°F. Cas: 
No. 14,913, 4 Biss. 280; Gadsden, ete., 
R. Co. v. Gadsden Land, ete., Co., 128 
Ala. 510, 29 S 549; Allis v. Bender, 14 
Ark. 625; Cooper v. Watson, 10 Wend. 
(N. Y.) 202; Legg» v. Robinson, 7 
Wend. (N. Y.) 194; Barney v. Keith, 
6 Wend. (N. Y.) 555; Dale v. Roose- 
velt, 9 Cow. (N. Y.) 307, 24 AmD 160; 
McNeish v. Stewart, 7 Cow. (N. Y.) 
474; Thomas v. .Woods, 4 Cow. (N. 
Y.) 173. (2) A‘plea of non est fac- 
tum in an action of debt only puts in 
issue the giving of the deed. It ad- 
mits all other material allegations 
of the declaration. Landt v. McCul- 
lough, 130 Ill. A. 515. 

[e] In New Mexico, under Comp. 
L. (1897) § 2984, failure to deny under 
oath the genuineness and execution 
of a written instrument sued on ad- 
mits that it was signed as it purports 
to be, although there is a sworn an- 
Swer denying “each and every allega- 
tion of the complaint.” Puritan Mfg. 
Co. v. Toti, 14 N. M. 425, 94 P 1022. 

35. Sprengel v. Schroeder, 203 I. 
A, 213. But see Margolen v. Adrian 
deHaan, 226 Ill. A. 110 (holding that, 
although ownership was admitted, 
care, custody, and control were not 
admitted) 

36. See Negligence § 732. Com- 
pare supra § 341 text and note 86. 

[a] Joint plea of tort-feasors.— 
In an action against two physicians 
to recover for injuries alleged to 
have been received through the mal- 
practice of defendants in operating an 
X-ray machine in treating plaintiff, 
to which defendants entered a joint 
plea of not guilty, defendants by so 
pleading admitted. that both were 
possessed of the machine in question 
and operated it by electricity through 
a powerful electric current, and that 
one defendant, at the direction and 
under the supervision of the other, 
placed plaintiff in conjunction with 
the machine for examination at vari- 
ous times, as alleged in the declara- 
tion, and defendants could not con- 
tend that each was liable for his own 
negligence only and not that of the 

other nor that defendant who ordered 
the examination but was not present 
at it could not be held liable for the 
injury. Holcomb v, Magee, 217 Ill. 
DS MO® 

37. gareppatetent defenses see in- 
fra § 3 
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due plaintiff is not greater then a named sum is an 


admission that the designated sum is due,** but there 


Applying the 


38. See supra §§ 321-325. 
Eee Me.—Gordon v. Peirce, 11 Me. 


Mich.—Dennis v. Vinton, 199 Mich. 
at 165 NW 603. 
H.—Solomons v. Chesley, 58 N. 


H 238: True v. Huntoon, 54 N. H. 
et Y.—Vaughan v. Havens, 8 Johns. 
Oh.—Sutliff v. Gilbert, 8 Oh. 405. 
Briere aes v. Shumway, 2 Tyler, 
Wis.—Adams v. Filer, 7 Wis. 306, 
eons 410; Vliet v. Rowe, 1 Pinn. 


“The effect of the plea, and whether 
it admits the defendant to be in pos- 
session claiming a freehold, is cer- 
tainly not to be determined by the 
shape which the defendant finally 
concludes to give to his defense, upon 
the trial, nor upon the question 
whether he has offered anything in 
evidence under his brief statement, 
or which he could not have offered 
under the general issue alone.’ Coch- 
oO Mfg. Co. v. Whittier, 10 N. H. 

[a] Issue formed by counter no- 
tice or brief statement.—The omis- 
sion of a denial in a counter brief 
statement of some matter alleged in 
the brief statement cannot control 
or destroy the effect of testimony 
properly received under the general 
issue. Trask -v. Patterson, 29 Me. 499. 

[b] Im Michigan (1) by circuit 
court rules, statements of facts set 
forth in the notice are declared to 
be admissions by defendant which 
dispense with proof by plaintiff. 
Stott Realty Co. v. United Amuse- 
ment Co., 195 Mich. 684, 162 NW 283; 
McIntire v. Carr, 171 Mich. 647, 137 
NW 811; Grimme v. General Council 
Fraternal Aid Assoc., 167 Mich. 240, 
132 NW 497; Hermann v. People’s 
Dept. Store, 160 Mich. 224, 125 NW 
49; Brinkerhoff v. Peek, 114 Mich. 
628, 72 NW 621. But compare Wheat- 
on v. Beecher, 79 Mich. 443, 44 NW 
927 (2 Howell St. Annot. [1882] § 
7776). (2) But in a suit on a claim 
against a city, which gave notice of 
a special defense that the claim was 
not presented to the council for audit, 
ete., as required by charter, an al- 
legation of such notice that a petition 
with affidavit attached was filed with 
the common council, but that it was 
not’ in accordance with the charter 
requirements, was not an admission 
that such requirements had been com- 
plied with, such notice being super- 
fluous, in that the contention that 
plaintiff has failed to make out a case 


is not an affirmative defense. Moul- 

throp v. Detroit, 217 Mich. 464, 188 

NW 433. 4 
40. See supra § 341. 


41. Facts not involved in fact ad- 
mitted see infra § 351. 

42. U.S.—Kerr v. Force, 14 F. Cas. 
NOM MoOmonecranch Ca@xc3, 

Cal. ’Danielian v. Wells, 


19sCalt 
801, 242 P 485; Shamlian v. Wells, 
UI aCale 7 1.6% 242 P 483; Conner v. 
Blodget, 18 Gal, (AG! 187, 11248Pi 7383: 


Spaeth v. Ocean Park Realty Min., 

ete, CO., LorCal, As 329% 1i6t Be 9:80. 
D: C=U:-S: v. Maloney, 4 App. DOO 
Ill.— Peo. v. Snyder, 192 Ill. A. 641. 


is some contrary authority.*® 

[§ 347] (5) By Pleading Affirmative Defense.*® 
While facts otherwise properly traversed or denied 
in a plea or answer‘ are not admitted merely be- 
cause an affirmative defense also is pleaded,** never- 
theless, in compliance with the rule that a failure to 
deny traversable facts admits them,*® an affirmative 
defense whether denominated a “plea of confession 
and avoidance”®® or an 
matter” under the codes,*! taken by itself, admits the 
facts alleged by plaintiff,°? or at least all facts not 
necessarily denied by the interposition of the affirma- 


“answer by way of new 


Ky.—Register Newspaper Co. v. 


Stone, 102 SW 800, 31 KyL 458, 11 
LRANS 240. 
AA cesses ea v. Williams, 7 Gray 


Mich.—Jones v. Detroit Bd. of Edu- 
cation, 88 Mich. 371, 50 NW 309. 

Minn.—Starbuck  v. Poitoe: 10 
Minn. 168, 88 AmD 68. 

Miss.—Holmes v. McCall, 114 Miss. 
57, 74 S 786. 

Mo. —Menzenworth v. Metropolitan 
L. Ene Gos, > (A.) 249 SW 113. 

N. Y.—Solomon v. Vallette, 152 N. 
Y. 147, 46 NE 324 [rev 9 Misc. 389, 30 
NYS 193]. 

Oh.—Aleshire v. Pittsburgh, etc., R. 
Co., 25 OhNPNS: 76. 

Okl.—Spencer v. Minnick, 41 OkIl. 
613, 0139 2-130; 


Tex.—Knapp v. Campbell, 14 Tex. 
Civ. A. 199, 36 SW 765. 
Utah.—Robison y. Gull, 52 Utah 


Sao, Lome Obs 
Eng.—Clarke v. Taylor, 2 Bing. N. 


ies 654, 29 ECL 708, 132 Reprint 
[a] Non damnificatum admits a 


breach of the condition of the bond. 
Peo. v. Snyder, 192 Ill. A. 641. 

43. See infra § 351. 

Admissions by negative pregnant 
see Supra §§ 335-337. 

44.° Carlyon v. Lannan, 4 Nev. 156. 
See also supra § 335. 


45. Dolan v. Petty, 6 N. Y. Super. 
673. 
46. Plea of: 
Confession and avoidance see infra 
§ 355 


New matter under codes see infra § 
355 


See an or counterclaim see infra § 
80. Q 
47. Facts traversed or denied by: 
Common traverse see supra § 316. 
General denial see supra § 329; and 
infra § 1154. 
General issue see supra § 317 et seq; 
and infra § 1153. 
Special traverse see supra § 326. 
Specific denial see supra § 331. 
48. Pleading inconsistent defenses 
see infra §§ 348, 349. 


49. See supra § 341 et seq. 
50. See infra § 355. 

51. See infra § 355. 

Ls} ere Bf S.—Delaney _ v. 


Tampa 
Ont 2 Se C2d Me Te 
Treadwell v. Joseph, 24°F. ‘Casv No. 
14,157, 1 Sumn. 390; U. S:.. vi Dair, 25 
F. Cas. No. 14,913, 4 Biss. 280. 
Ala.—Woods v. Wood, 122 S 835; 
Smith v. Agee, 178 Ala. 627, 59 S 647, 
AnnCasi915B 129; Birmingham R., 
etc., Co. v. Yates,-169 Ala. oer oo 
53S Salisy3 Gadsden, etc., Co 
Gadsden Land, etc., Co., ios Ala. 510, 
29 S 549. 
Alaska.—Chilberg — v. 


Northern R. 


Consumers 


Milk Co., 3 Alaska 235. 
Ariz.—Arizona Eastern R. Co. v. 
Bryan, 18 Ariz. 106, 157 P' 376. 


Ark.—Hot Springs R. Co. v. Hud- 
gins, 42 Ark. 485; Dickinson v. Burr, 
7 Ark, 34. 

Colo.—St. Louis, ete., Land Co. v. 
Tierney, 5 Colo. 582. 

eer on Nes v. Williams, 24 Conn. 


Fla.—Florida East Coast R. Co. v. 
Peters, 72. Fla, 311, 73 S 151. 
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tive defense itself.®3 


Ga.—Ocean SS. Co. v. Williams, 69 
Ga. 251. 

Ill. Woodworth v. Huntoon, 40 Ill. 
131, 80 AmD 340; Jo Daviess County 


Shae ‘Staples, AOS Utes AG 539; Cully v. 
Peo., 73 Ill. A. 501. 
Iowa.—Miller v. Johnson, 205 Io- 


wa 786, 218 NW 472; Hamill v. Baun- 
hover, 110 Iowa 369, 81 NW 600; Mur- 
ry v. Webber, 103 Iowa 477, 72 NW 
759; Esterly Harvesting Mach. Co. 
v. Bemis, 93 Iowa 398, 61 NW 980; 
Chambers y. Gaines, 2 Greene 320. 

Ky.—Blair v. Meade, 192 Ky. 720, 
234 SW 433; Oliver v. Calbert, 101 
SW 314, 30 KyL 1316; Helm v. Jones, 
9 Dana 26; Owings v. Patterson, 1 A. 
K. Marsh. 620. 

La.—Buechner v. New Orleans, 112 
La. 599, 36 S 602, 104 AmSR 455, 66 
LRA 334; Gervin v. Beaird, 26 La. 
Ann. 630; Normand v. Edwards, 23 
La. Ann. 142; Bauduc v. Nicholson, 2 
La. 200; Adams v. Bell Motors, Inc., 
9 La. A. 441, 121 S 345. 

Md.—Reid v. Wethered, 1 Harr. & 
J. 448. 

Mass.—Kent v. Willey, 11 Gray 
368; Worcester v. Haton, 13 Mass. 
3871, 7 AmD 155; Ayer v.. Spring, 10 
Mass. 80. 

Minn.—Horn vy. Western Land As- 
soc., 22 Minn. 233 

Miss.—-Holmes v. McCall, 114 Miss. 
57, 74S 786; Taylor v. Webb, 54 Miss. 
36; Winn v. Skipwith, 22 Miss. 14; 
Hines v. Rogers, 1 Miss. 486. 

Mo.—Grott v. Johnson, etc., Shoe 
Co., 2 SW (2d) 785; Buttron v. Brid- 
ell, 228 Mo. 622, 129 SW 12; Bond v. 
Long, 87 Mo. 266; Stout v. Kansas 
City Public Serv. Co., (A.) 17 SW (2d) 
3635 Packer: v. Chiecaro, etc., RR: -Co., 
(A.)5 265 SW 119; Hart v: Chicago, 
éte., R. Co., (A.). 265 SW 116; Din- 
cler v. Chicago, ete., R. Co., (A.) 265 
SW 113; Katz v. North Kansas City 
Dev. Co., 215 Mo. A. 662, 258 SW 752; 
George v. Kansas City American As- 
soc. Baseball Co., (A.) 219-SW 134; 
Bowen v. Kansas City, 140 Mo. A. 
695, 126 SW 790; Cross v. Atchison, 
CtLCaE Ee OOn Mim LOR Ana D805 
Mont.—Parham v. Chicago, etc., R. 
Co., 57 Mont. 492, 189 P 227. 

Nebr.—Oliverius v. Wicks, 107 
Nebr. 821, 187 NW 73; Nason v. Na- 
son, 79 Nebr. 582, 113 NW 139; Home 
F. Ins. Co. v. Johansen, 59 Nebr. 349, 
80-NW 1047; State v. Hill, 47 Nebr. 
456, 66 NW 541; Dwelling House Ins. 
Co. v. Brewster, 438 Nebr. 528, 61 NW 
746; York County School Dist. No. 
27 v. Holmes, 16 Nebr. 486, 20 NW 


721; Kelsey v. McLaughlin, 10 Nebr. 
6, 4 NW 361. 
N J.—MecMichael  v. Culliton, 


(up. 104 A 433. 

Y.—Douglass v. Phenix Ins. Co., 
138. ‘'N. Y. 209, 33 NE 938, 34 AmSR 
448, 20 LRA 118; Conselyéa v. Swift, 
103 N. Y. 604, 9 NE 489; Clark vy. 
Dillon, 97 N. y, 370, 15 AbbNCas 261 
[aff 11 Daly 110, 4 NYCivProc 245, 2 
McCarty CivProc ‘pts MU5) AbbNCas 
261]; Fleischmann v. Stern, 90 N. Y. 
110; Woolley v. Newcombe, 87 N. Y. 
605; American Aniline Products, Ine. 
v. Mitsui.& Co., Litd., 190 App.. Div. 
485, 179 NYS 895; Dobler v. Conron 
Bros. Co., 166 App. Div. 785, 152 NYS 
$66; 556 & 558 Fifth Ave. Co. v. 
Lotus Club, 129 App. Div. 339, 113 
NYS 886; Hells v. Dumary, 84 App. 
Div. 105,782 NYS 531; Alexander v. 
Albany, 55 App. Div. 238, 66 NYS 
1084; Berry v. Rowley, 11 App. Div. 
391, 42 NYS 368; Delaney v. Miller, 


Even though an affirmative de- 
fense contains affirmative allegations inconsistent 
with the allegations of the complaint,®* the latter 
ordinarily must nevertheless be taken as admitted in 
the defense in the absence therein of denials.°° 
a plea or answer, setting up an affirmative defense, 
does not of itself admit that plaintiff has alleged all 
the facts.°* An argumentative denial, when a plead- 
ing in such form is permissible,*7 is not an admission 
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But 


any other.®° 


84. Hun (244.5732) NYS 505:5. Peo. v. 
Rowland, 5 Barb. 449; Gregory v. 
Trainor; 4 EH. D. Smith 58, 1 AbbPr 
209; Perretta v. St. Paul F. f 
Ins; -€o:;, 106, Mises 915° 174 
[aff 188 App. Div. 983, 177 NYS 923]; 
Mulinos v. Walkof, 95 Mise. 165, 159 
NYS “163 1Clarkin! ty siNew S York 991 
Mise. 98, 154 NYS 1019 [rev 173 App. 
Div. 904 mem, 157 NYS 1120 mem]; 
Mulinos v. Walkof, 159 NYS 20; 
Windsor Constr. Co. v. Ruland, 148 


NYS 386; Salomon vy. Gleichenhaus, 
131 NYS 599; Raymond v. Wheeler, 
9 Cow. 295 


Oh.—Smith v. Weed Sewing Mach. 
Co., 26 Oh. St. 562; Granger v. Gran- 
ger, 6 Oh. 35; Aleshire v. Pittsburgh, 
etc., R. Co., 25 OhNPNS 76. 

Or.—Farmers’ Bank of Weston v. 
Ellis, 126 Or. 602, 268 P 1009. 

Pa.—Cannell v. Crawford County, 
Soba, 196. 

R. I.—Douglas v. Hennessy, 15 R. 
DAZ 253 CAL 2S ai Awiie MOPARTS Se 

S. C.—Rice v. Thomson, 18 S. C. L. 
339; Bollinger -y.. Thurston; 9 1S:C:; 
L. 447. 

Tenn.—Rogers vv. Kincannon, 3 
Humphr. 252; Baily v. Wallen, 1 
Overt. 198. 

Tex.—Oliver v. Edward Weil Co., 
(Civ: A.) 138 SW 1109. 

Wash.—Driver v. Galland, 59 Wash. 
ZO HOOMP AS OSs 

WwW. Va.—American  Britton-Hole 
Overseaming Sewing Mach. Co. v. 
Burlack, 35 W. Va. 647, 14 SE 319. 

“The element of confession in pleas 
of that class is as essential as that 
in avoidance.” Aleshire v. Pitits- 
burg‘h, ete., R. Co., 25 OhHNPNS 76, 84. 

[a] As under Federal Employers’ 
Liability Act § 3 contributory negli- 
gence is not a complete defense, an 
answer setting up contributory neg- 
ligence admits that the servant is 
entitled to some recovery because it 
admits the master’s negligence. Ari- 
zona Eastern R. Co. v. Bryan, 18 Ariz. 
106, 17 P3876. 

{b] Mollitur manus imposuit.— 
Where the declaration alleges that 
plaintiff while a passenger was, with- 
out right or provocation, ejected by 
the servants of the carrier with force 
and arms, and wantonly, willfully, 
carelessly, and negligently assaulted, 
to which defendant pleaded molliter 
manus imposuit, defendant cannot 
assert that plaintiff was not a passen- 
ger, was not lawfully on the ear, 
and that he was rightfully ejected. 
Malmgren vy. Aurora, etc., R. Co., 193 
Til. A, 241. 

{c] If matter is not well pleaded, 
and is not an answer to the breach 
assigned in the declaration, it can- 
not be considered an admission of 
the cause of action stated in the dec- 
laration. Simonton v. Winter, 5 Pet. 
CUSES§) dans wed. 

53. Cunningham va Platt, 82 Misc. 
486, 144 NYS 51. 


54. See infra § 355 et seq. 
55. Douglass v. Phoenix Ins. Co., 


138 N. Y. 209, 33 NE 938, 34 AmSR 
448, 20 LRA 118; American Aniline 
Products, Ine. v. Mitsui, 190 App. 
Div. 485, 179 NYS 895; Pullen v. 
Seaboard Trading Co., 165 App. Div. 
117, 50S NWS: 279s vendelson sy. 
Margulies, 157 App. Div. 666, 142 NYS 
825; Empire Trust Co. v. Magee, IY 
App. Div. 34, 102 NYS 9. But com- 
pare infra § 355 text and notes 53, 54. 

56. Young v. Borzone, 26 Wash. 
4, 66 P 185, 421. 


[§§ 347-348 


of the facts against which it is directed.>® 
[§ 348] d. Pleading Inconsistent Defenses—(1) 
At Common Law. 
ruling of the English courts has been that inconsist- 
ent pleas are admissible,®® and that the admissions 
in one plea are not available to plaintiff as against 
This rule has been followed in those 
states in which the common law as modified by the 
statute of Anne still prevails.°* 


Under the statute of Anne the 


[a] Thus, where, in an action to 
recover on a contract, the parties are 
agreed that a contract was made, a 
plea continuing a tender made before 
such action was brought only admits 
that a contract of the general nature 
pleaded was entered into, and does 
not estop defendant from alleging 
that there were provisions of the 
contract other than those pleaded by 
plaintiff. Young v. Borzone, 26 Wash. 
4: 66. A365 /,421. 


57. See supra § 328 et seq. 
58. Meredith v. Lackey, 14 Ind. 
529;. ANtna L. Ins. Co. v. Bockting, 


39 Ind. A..586, 79 NE 524. 

{a] But an attempted argumenta- 
tive denial in an action on a note, 
which avers the execution of a note 
to the same payee, bearing the same 
date, for the same amount, and due 
at the same time, as the note sued on 
amounts to an admission of the exe- 
cution of the latter note. Mutzen- 
Se ag McGowan, 10 Colo. A. 486, 51 


59. See supra § 254. 

60. Montgomery v. Richardson, 5 
C. & P. 247, 24 ECL 549, 172 Reprint 
9585 Harington _v. Macmorris, 5 

Taunt. 228, 1 ECL 128, 128 Reprint 
675; Gould v. Oliver, 2 M. & G. 208, 
4 ECL 565, 133 Reprint T2133 Stracy 
v. Blake, 1 M. & W. 168, 150 Re- 
print 392; Barber v. McKay, 17. Ont: 
562; Stewart Vv. Scott/~27 30 2 Caeer 
B. (Ont.) 27. 

61. U. S—Lee Line Steamers v. 
Robinson, 218 Fed. 559, 134 CCA 287, 
LRAI1916C 358. 

Ala.—Woodmen of World v. May- 
nor, 206 Ala. 176, 89 S 750; Lehman 
v. ‘Shiver, 129 Ala. 318, 29 § 698; 
Prince v. Puckett, 12 Ala. 332. 

Ill.— Bradley v. Illinois Auto. Ins. 
Iuseh., V22g. LS sAs Se o72 
Sholtey, 190 Ill. A. 341; Chicago, 
etc., R. Co.-v. Newell, 113 Ill. A. 963 
aff 202 Tl 332372 NE 416]; Barker 
v. Barth, 88 Tll. A. 23; Stuart v. Har= 
ris, 69 Ill. A. 668; McCormick Har- 
ore Mach. Co. v. Snell, 23 Ill. A. 


Henderson, 387 


N. H.—Buzzell v. Snell, 25 N. H. 
474; Cilley v. Jenness, 2 N. H. 87. 
N. Y.—Hamer v. McFarlin, 4 Den. 
509 sae common law). 
rr Rogers v. Old, 5 Sere. & R. 


Tenn.—St. Louis Type Fdy. Co. v. 
Wisdom, 4 Lea 695. 

Va.—Norfolk Hosiery, ete, Mills 
v. Adtna Hosiery Co., 124 Va. 221, 98 
SE 48. 

W. Va.—Nadenbousch vy. Sharer, 2 
W. Va. 285. 

[a] Pleas must be construed sep- 
arately and distinctly, except when 
connected by a reference to each oth- 
er, and plaintiff on the trial of an is- 
sue on one plea cannot take advan- 
tage of an averment or admission 
contained in another plea. Clements 
v. Cribbs, 19 Ala. 241. 

{b] Confession of judgment for a 


Miss.—Morris Vv. 
Miss. 492. 


Peirce v. - 


portion of a cause of action which is . 


divisible cannot be construed as an 
admission in relation to any portion 
of the residue thereof in respect of 
which the general issue is pleaded. 
McIntire v. Randolph, 50 N. H. 94; 
Pittsfield v. Barnstead, oS IN. seb Tbs 

[ec] Extent and limit of rule.— 
The rule that, where the law author- 
izes a defendant to set up several 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 349-350] 


[§ 349] (2) Under Codes and Practice Acts.’ While 
it has been held, in jurisdictions where inconsistent 
defenses are not allowable,®? that defendant is bound 
by that one of two or more pleaded by him which is 
least favorable to him,** the general rule, in juris- 
dictions where separate and inconsistent defenses are 
allowable,°* that neither can be construed as a waiv- 
er of the other, nor can one be used as an admission 
to destroy the other;*® and hence, when a defendant 
files a general denial and follows that with a special 
plea, the matters averred in the special plea are not 
to be taken as confessed in favor of plaintiff’s cause 
of action, but plaintiff still has the burden of mak- 
ing out his case;°* nor is a denial waived or overcome 


PLEADING 


whether or 


by an averment in a cross complaint of substantially 


pleas, he may use each plea in his de- 
fense, and the admissions unavoid- 
ably contained in one cannot be used 
against him in another, applies only 

where the defenses so made are in- 
consistent. Lee Line Steamers v. 
Robinson, 218 Fed. 559, 1384 CCA 287, 
LRA1916C 358. 

62. See supra § 254 

63.. Mitchell v. Ripley, 5y Kan, A. 
818, 49 P 153; Adair v. Adair, 78 Mo. 
630 


Strict construction against pleader 
generally see supra § 106. 


64. See supra §§ 249, 254. 
65. Ala.—Louisville, ete., Ra Cov: 
Hall, 87 Ala. 708, 6 S 277, ‘13 AmSR 


$4, 4 LRA 710. 

‘Ariz. —Young v. Campbell, 20 Ariz. 
SOD Ded Ea hope slip. 

Cal.—-Starr v. Los Angeles R. Corp., 
187 Cal. 270,.201 P 599; Eppinger -v. 
Kendrick, 114 Cal. 620, 460 P.613.) 
Miller v. Chandler, 59 Cal. 540; Bil- 
lings v. Drew, 52 Cal. 565; Nudd v. 
Thompson, 34 Cal. 39; Siter v. Jew- 
ett, 33 Cal. 92; Calexico Lumber Co, 
v. Emerson, 54 Cal. A. 239, 201 P 
612; Clovis Fruit Co. v. California 
Wine Assoc., 40 Cal. A. 462, 181 P 
229; Tustin Packing Co. v. Pacific 
Coast Fruit Auction Co., 21 Cal. A. 
274, 131 P 338; Shepherd-Teague Co. 
v. Hermann, 12 Cal. A. 394, 107 PB 622; 
Light v. Stevens, 8 Cal. A. 74, 103 P 
361. 

Ind.—Smelser v. Wayne,. etc, 
Straight Line Turnp. Co., 82 Ind. 417. 

Iowa.—Rudd v. Dewey, 121 Iowa 
454, 96 NW 973; Burns v. Chicago, 
etc., R. Co., 110 Iowa 385, 81 NW 794; 
Heinricks v. Terrell, 65 Iowa 25, 21 
NW 171; Treadway v. Sioux City, 
etc., R. Co., 40 Lowa 526; Quigley v. 
Merritt, 11 Iowa 147.’ 

Kan.—Fowler v. Brooks, 70 P 600. 

La.—Board of Administrators v. 
McKowen, 48 La. Ann. 251, 19 S 553, 
55 AmSR 275. 

Miss.—Hasie v. Alabama, etc., R. 
Co., 78 Miss. 413, 29 S 941, 84 AmSR 
632. 

Mo.—Harbacek v. Fulton Iron 
Works Co., 287 Mo. 479, 229 SW 803. 

Mont.—Day v. Kelly, 50 Mont. 306, 
146 P 930. 

Nebr.—Nason v. Nason, 79 Nebr. 
582, 113 NW 139. 

N. M.—Sandoval v. Atchison, etc., 
BRaiCo., M30 N M. 3438, 233 P 840. 

Ne eral haye MacMasters, 197 
App. Div. 357,-188 NYS .795; Ameri- 
ean Aniline Products, Ine. v. Mitsui, 
190 App. Div. 485,179 NYS 895; Swift 
v. Kingsley, 24 Barb. 541; Troy, etc., 
R. Co. v. Kerr, 17 Barb. 581; Man- 
hattan Brick, etc., Co. v. Clark, 34 
Misc. 819, 69 NYS 649; Brady v. Hut- 
kom 13 Misc. 515, 34 NYS 947 [aff 155 

N. Y. 681 mem, 50 N. BE. 1115 mem]. 

S. C.—Stanley v. Schoolbred, 25 S. 
©. 181 [foll Gilreath v. Furman, 57 
S.C. 289, 35 SE 516]. 

Tex.—Houston, SEC HEV. - COW Ms 
Walt, 96 Tex. 121, 70 SW. 581, 
AmSR._ 877; Hynes v. Packard, 92 
Tex. 44, 45 SW 562; Duncan v. Ma- 
getti, 25 Tex. 245; Fowler v. Daven- 
ort, 21 Tex. 626; Hurt v. Black- 
urn, 20 Tex. 601; Loraine First 
State Bank v. Jackson, (Civ. A.) 13 
\ 


De 
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SW (2d) 979; Dallas R. Co. v. War- 
lick, (Civ. A.) 268 SW 512. 
Wash.—Smith Sand, etc., Co.* v. 
Corbin, 102 Wash. 306, 173 P 16. 
Wyo.—Wyoming Constr., etc., Co. v. 
Butfalo Lumber Co., 25 Wyo. 158, 166 


[a] Argumentative denials, fol- 
lowing positive denials, and asserting 
that, if the facts denied were true, 
plaintiff could not recover for other 
reasons, do not destroy the effect of 
specific denials or of general denial. 
Excelsior Steel Furnace Co. v. Smith, 
(Mo. A.) 17 SW (2d) 378. 

[b] Disclaimer, filed in connection 
with a general denial, is not overcome 
thereby. Youree v. Bradley, 
Civ. A.) 275 SW 410. 

[c] Plea of waiver of fraud ad- 
mits such fraud only for the pur- 
poses of the plea. Manes v. J. 
Case Threshing Mach. Co., (Tex. Civ. 
A.) 241 SW 757 [rev on other grounds 
(Commn. A.) 254 SW 929]. 

{d] In Massachusetts, under Rev. 
L. c 173 § 85, where defendant’s orig- 
inal answer and amendment con- 
tained a general denial putting in is- 
sue allegations of the third count of 
the declaration, on which solely the 
case went to jury defendant’s special 
averments, in answer to second count, 


SEO. 


| were neither evidentiary statements 


against interest nor admissions 
whereby defendant was bound. Bea- 
con Motor Car Co. v. Shadman, 226 
Mass. 570, 116 NE 559. 

[e] But in~- Georgia, under Civ. 
Code (1910) § 4646, plaintiff may 
take advantage of the contradictory 
nature of the defenses and may use 
as an admission against defendant a 
statement made in one plea contra- 
dictory to facts stated in another. 
Myers v. Woodson, 33 Ga. A. 748, 127 
SE 888. 

66. Rao: 


Ala.—Louisville, etce., 


‘vy. Hall, 87 Ala. 708, 6 S 277, 18 AmSR 


84, 4 LRA 710. 

Ariz.—Young v. Campbell, 20 Ariz. 
TAOS Re Wiebe 0? eo eT Ue 

Cal.—Meyers v. Merillion, 118 Cal. 
352, 50 P 662; Miller v. Chandler, 59 
Cal. 540; Nudd v. Thompson, 34 Cal. 
39; Hoffman v. Southern’ Pac. Co., 
84 Cal. A. 3387, 258 P 397. 

Ind.——-Tevis v. Hammersmith, 170 
Ind. 286, 84 NE 3387 [transf (A.) 81 
NE 614]. 

Iowa.—Empire Trust Co. v. Dye, 
205 Iowa 1271, 215 NW 636; Rudd v. 
Dewey, 121 Iowa 454, 96 NW 738; 
Quigley v. Merritt, 11 Iowa 147; 
Grash v. Sater, 6 Iowa 301. 

Kan.—Fowler v. Brooks, 70 P 600. 

La.—Jackson v. Natchez, ete., R. 
Co... 114.a., 981538 S. Y0L, 108 AmSR 
366, 70 LRA 294, 

Miss.—Hasie v. Alabama, etc., R. 
ey 78 Miss. 413, 28 S 941, 84 AmSR 


Pte! —Harbacek v. Fulton Iron 
Works Co., 287 Mo. 479, 229 SW 803. 

Mont.—Day v. Kelly, 50 Mont. 306, 
146 P 930. 

Nebr.—Nason v. Nason, 79 Nebr. 
582, 113 NW 139; Dwelling House 
Ins. Co. v. Brewster, 43 Nebr. 528, 61 
NW 746. 

N. M.—Sandoval v. Atchison, ete., 


(Tex. 


1564, 243 P 624; 
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the same facts which the answer denied;*? but this 
rule has been held inapplicable where the special 
matter set up is not by way of defense, but for the 
purpose of enabling defendant to obtain some equita- 
ble relief which he prays for®* or where defendant 
makes a direct and explicit admission in his plea or 
answer ;°® and in some jurisdictions, while a general 
denial cannot be considered as limited in its scope 
and effect by a special plea filed with it,7° the special 
plea may be considered with other evidence on the 
trial in determining the issue." 
[§ 350] e. Construction, Operation, and Effect— 
(1) In General. 
not 


For the purpose of ascertaining 
an admission has’? or has 


Co., 30.N. M: 343, 233 © 840; 

Poe Y.—Talbot v. Laubheim, 188 N. 
Y. 421, 81 NE 163; Douglass v. Phe- 
nix Ins. Co., 1338 Ny. 209,33 NE. 938, 
34 AmSR 448, 20 LRA 113; De Wal- 
toff v. Third Ave. R. Co., 15 App. Div. 
SOs ul OleNAY Shoes Troy, ete itn Cos 
v. Kerr, 17 Barb. 581; Fish v. Erie R. 
Co., 98 Misc. 111, 156 NYS 546; Isaacs 
v. Moll, 77 Mise: 180, 136 NYS 69; 
Krauss Engineering Co. v. McKinnon, 
66 Misc. 181, 121 NYS 396; Manhat- 
tan Brick, etc., Co. v. Clark, 34 Misc. 
819, 69 NYS 649; Kelly v. Theiss, 22 
Mise. 530, 49 NYS 1108; Brady v. 
Hutkoff, 13 Misc. 515, 34 NYS 947 
[aff 155 N. Y..681.mem, 50 NE 1115 
mem]; 810 West End Ave., Inc. v. 
Herzog, 1892 NYS- 11°. Dpstéin Yve 
Hankinson, 84 NYS 583. 

Okl.—Clemens v. St. Louis, ete., R. 
Cor, SOR OKI O6n etoile alGoe 


Tex.—Hynes v. Packard, 92 Tex. 44, 
45 SW 562; Bauman v. Chambers, 
91 Tex. 108, 41 SW 471; Fowler v. 
Davenport, 31 Tex. 626; Loraine First 
State Bank v. Jackson, (Cine wea hs 
SW (2d) 979; Pope v. American Sure- 
ty Co., 42 Tex. Civ. A. 152, 983 SW 480; 
Gillett v. Missouri, ete., R. Co., (Civ. 
A.) 68 SW 61. 

67. Meyers v. Merillion, 118 Cal. 
352, 50 P 662. 

68. Morris v. Housley, (Tex. Civ. 
A.) 34 SW 659. 

69. See infra §§ 351, 352. 

See supra text and note 65. 

71. Kraus v. Birnbaum, 200 N. Y. 
130, 98 NE 474; Talbot v. Laubheim, 
188 N. Y. 421, ’31 NE 163; Dobler v. 
Conron Bros. 'Co., 166 App. Diving T1855 
152 NYS 266; Fish v. Erie R. Cox 93: 
Mises ills 156 NYS 546; Kroder v. 
Siegel Hardware Co., 113 NYS 575. 

[a] In Georgia, under the statute, 
plaintiff may use as an admission 
against: defendant a statement made 
in one of the pleas, although in an- 
other there is set up a contradictory 
state of facts. Myers v. poedseny 
33 Ga. A. 748, 127 SE 888; Wheeler v. 


‘Salinger, 33 Gane 300, 125 SBE 888: 


White Sewing Mach. Co. v. Horkan, 7 
Ga. A. 283, 66 SE 811. 
72. U. S—McGill v. Commercial 


‘Union Assur. Co., Ltd., 5 F. (2d) 589; 


Great Northern R. Co. v. U. S., 244 
Fed. net 157 CCA 32 [certiorari den 
245 U. 664 mem, 38 SCt 62 mem, 62 
L. ed. BR mem]. 
Ala.—Reichert v. Jerome H. Sheip, 
Inc., 206 Ala. 648, 91 S 618. 
Ariz.—Southwest Cotton Co. 
Ryan, 22 Ariz. 520, 199 P 124. 
Ark.—Lincoln Reserve L, Ins. Co. v. 
Jones, 178 Ark. 466, 10 SW (2d) 910; 
St. Louis, etc., R. Co. v. Weatherly, 
93 Ark. 269, 124 SW 1031; Moore v. 
Cc. F. Luehrmann Hardwood Lumber 
Co., 82 Ark. 485, 102 SW 385. 
Cal.—Thiele v. Security Trust, etc., 
Bank, 202 Cal. 758, 262 P 308; In re 
Baird, 176 Cal. 381, 168 P 561; Spald- 
ing v. Spalding, 15, Cal. JA; 569, 243 P 
445; Ammex Motion Picture Mfg. Co. 
v. Ervay, 41 Cal. A. 156, 182 P 312. 
Colo.—Lamb vy. Milliken, 78 Colo. 


Gordon v. Denver 
Alfalfa’ Milling, etce., Co., 68 Colo. 
90 Sal SSibs less 


Ga.—Baldwin v. McLendon, 164 Ga. 


Vv. 
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not?® been made in, or must necessarily be implied 
from, a plea or answer, and the nature and extent of 
such admission,?* the language employed must be 
considered and given a fair and reasonable construc- 
general rules 


tion’® in conformity with 


stated.7® 


rent 138 SE 775; Smith v. Payne, 153 

Ga. 708, 113 SE 10; Brown.v. Madden, 
141 Ga. 419, 81 SE 196; Goldberg v. 
Hammond, 37 Ga. A. 726, 141 SH 817; 
Clemons v. Farmers’ Hardware Co., 
30 Ga. A. 317, 117 SE 672; American 
Mills Co. v. Hudson, 20 Ga. A. 34, 92 
SE 760; Shealey v. Livingston, 8 Ga. 
A. 642, 70 SE 100. 

Ida.—Yeomans v. Laster, 34 Ida. 
270, 200 P 122. 

Til. —Berenzweig v. Krecun, 188 [ll. 
A. 586. 

Iowa.—Woods v. Wilson, 177 Iowa 
361, 158 NW 495. 

Kan.—Watson-Durand-Kasper Gro- 
cery Co. v. Scheetz, 99 Kan. 772, 163 

168 


ig? é 

Ky.—McCampbell v. McCampbell, 
198 Ky. 816, 250 SW 122; Compton v. 
Wilkins, 164 Ky. 634, 176 SW 36. 

a Bunole.ve Sunol, 254) wan 259, 
97S E3865° .Waller, v. ‘Colvin, 151) dua: 
765, 92S 328. 

Mich.—Pike v. Gilbert, 227 Mich. 
515, 198°. NW)  92339-Van. Doorn. (Vv. 
Heap, 160 Mich. 199, 125 NW 11. 

Minn.—Smithburg v. Beaudoux, 171 
Minn. 44, 213 NW 58; Callaway v. 
Seaton, 156 Minn. 224, 194 NW 622; 
Vills v. Cloquet, 119 Minn. 277, 138 
NW 33. 

Miss.—Hall v. Waddill, 78 Miss. 16, 
2S. .9365 28 S 83. 

Mo.—Sanders v. McClara, 208 SW 
2545) Packer Vv. \Chicaro, ete, RR. Co., 
(A.) 265 SW 119; Hart v. Chicago, 
etc., R. Co., (A.) 265 SW 116; Dincler 
v. Chicago, etc., R. Co., (A.). 265 SW 
113; Koenig v. Leppert-Roos Fur Co., 
(A.) 260 SW 756; Katz v. North Kan- 
Sas City 2Dey a, Co., .21.5)- Mo... Al .6623 
258 SW 752; Moakley v. MacAdaras, 
165 Mo. A. 467, 147 SW 172; Mulligan 
Ripe Se oy 126 Mo, A. 715, 105 SW 
a ; 


N. J.—Maxwell v. Staulcup, 103 N. 
J. G. 509, 138 A 201; Sterry v: Fitz- 
Gerald 95eNi J. Webi, VA A636. 

N. M.—Russell v. ‘Anderson, 28 N. 
M. 637, 216 P 1046. 

N. Y.—Miller v. Union Switch, etc., 
Cor, 132 Nay. 562; mem, 30 NE 265 
[rev 58 N. Y. Super. 85} ‘9 NYS 659]; 
Teall v. Consolidated Electric Light 
Co., 119 N. Y. 654 mem, 23 NE 985, 
2 Silv. A. 557; Ross-Lewin v. Redfield, 
68 N. Y. 627 mem; Dobler v. Conron 
Bros. Co., 166 App. Div. 785, 152 NYS 
266; Comptoir Commercial D’Impor- 
tation v. Zabriskie, 127 Misc. 461, 216 
NYS 4738; Perretta v. St. Paul #. & 
MM, - ins. Co:, 106) Misc. 91, L74°NYS 
131 [aff 188 App. Div. 983 mem, 177 
NYS 923 mem]. 

N. C.—Upton v. South Corea etc., 
es AAS INE (OX, ANB exes FSW ED TES) 


Jackson v. Sabie, 36 oN. 1BY, 

49, 161 ‘NW 722. 
Oh.—Lake Shore, etc., Southern R. 
CIN, s. 


Co; v.. Kearns, 21 Oh: Cir. 
269. - 

Okl].—Oklahoma Moline Plow Co. vy. 
Smith, 41 Okl. 498, 139 BP) 285. 

Or.—Bell v. Vogt, 87 Or. 102, 168 
P 724. 

Pa.—Boles v. Federal Electric Co., 
89 Pa. Super. 160. 

Philippine.—Feced vy. Abella, 1 
Philippine 150. 

S. C.—State v. Harle, 66 S. C. 194, 
44 SE 781 

Ss: D.—Kirby v. Scanlan, 8 S. D. 623, 
67 NW 828. 
ees .—Berrigan v. Fleming, 2 Lea 

a 

Tex.—W. T. Rawleigh Co. v. Wat- 
son, (Civ. A.) 256 SW 955; Branham 
v. Hallam, (Civ. A.) 191 SW 158; Kan- 
sas City Packing Box Co. v. Spies, 
(Civ. A.) 109 SW 432. 

Utah.—De Michele v. London, etc., 
F: Ins. Co:., 40 Utah 312, 120 P 846, 


An answer which refers 


\ 


PLEADING 


above 
to property de- 


AnnCas1914D 1076. See Robison v. 
Gull; 52 Uitaih 1323, 173" 905! 
Vt.—Coe v. Donaldson, 90 Vt. 242, 
97 A 984. 
Wash.—Durham _ v. 27 
Wash. 615, 68 P 383. 
Wis.—Ziemer v. C. G. Bretting Mfg. 
Co., 142 Wis. 224, 125 NW 318. 
Ont.—Barber v. McKay, 17 Ont. 562. 


Spokane, 


Que.—Quevillon vy. Quevillon, 52 
Que. Super. 273. 
Un S.=-Priday (va, smithy) a9) 


73. ; 
Fed. 742, 115 CCA 542. F 
Ala.—Reichert v. Jerome H. Sheip, 
ae 206 Ala. 648, 91 S 618. 


‘aldow, (A.) 278 P 
RAC a(S Spalding v. ‘Spalding, oe Gales 
569,) 243 §P2 445: 

Colo.—Best v. Wolf Co., 67 Colo. 42, 
185 P 371; Livesay v. Denver First 
Nat. Bank, 36 Colo. 526, 86 P 102, 118 
AmSR 120, 6 LRANS 598. 

Ga.—Pendergrass v. Hardman, 157 
Ga. 579, 121 SE 808; Brown v. Mad- 
den, 141 Ga: 419, 81 SE 196; Clem- 
ons v. Farmers’ Hardware Co., 30 Ga. 
ING een (allies Di OMe 405 


Ill. Radzinski - v. 
Tp, Av’ 613. 

Ind.—Welker v. Appleman, 44 Ind. 
A, 699, 90 NE 35. 

Towa.—Woods v. Wilson, 177 Iowa 
361, 158 NW 495. 

Kan.—Watson-Durand-Kasper Gro- 
cery Co. v. Scheetz, 99 Kan. 772, 163 
P 168. : 

Ky.—McCampbell vy. McCampbell, 
198 Ky. 816, 250 SW 122; Farris v. 
Matthews, 149 Ky. 455, 149 SW 896. 


Ahlswede, 


Minn.—Callaway v. Seaton, 156 
Minn. 224, 194 NW 622. 
Mo.—Sanders v. McClara, 208 SW 


257; Mulligan v. Lexington, 126 Mo. 
A. nits, 105 SW 1104 
J.—Maxwell v: “Staulcup, 103 N 
ae a 509, 138 A 201. 
N. M.—Russell v. Anderson, 28 N. 
M. ee 216 P 1046. 

Y.—Kraus v. Birnbaum, 200 N. 
ye yo. 93 NE 474; Neilson v. Ella 
Realty Co., 117 Misc 213, 191 NYS 599 
[aff 206 App. Div. 616 mem, 198 NYS 
935° ments. Bish “vi Hirive IR.*-Co:;? 93 
Mise. 111, 156 NYS 546; Langevin v. 
Gaffney, 176 NYS 755; Krasutzky v. 
Clara De Hirsch Home for Working 
Girls, 150 NYS 1058. 

N. D.—Jackson v. Sabie, 36 N. D. 49, 
161 NW 722. 

Or.—Salem King’s Products Gols 
Ramp, 100 Or. 329, 196 P 401. 
eee ee Vv. Nagel, 89 Pa. Super. 
122. 

S. D.—Symms-Powers Co, v. Ken- 
nedy, 33 S. D. 355, 146 NW 570. 

Warlick, 

WwW. T. Raw- 


Tex.—Dallas R. Co. v. 
(Civ. A.) 268 SW 512; 
leigh Co. v. Watson, (Civ. A.) 256 SW 
9553 Phenix Constr. "Cox vi ‘Witt; 
(Civ. A.) 190 SW 780. 

[a] Assertion of right not admis- 
sion.—Kraus vy. Birnbaum, 200 N. Y. 
130, 98 NE 474 [rev 132 App. Div. 567, 
116 NYS! GL6a! 

[b] Plea which sets up matter not 
well pleaded and is no answer to the 
declaration cannot be considered an 
admission of the cause of action stat- 
ed in the declaration. Radzinski v. 
Ahlswede, 185 Ill. App. 513. 

74. See cases supra note 73. 

[a] Admission of delivery.—An 
allegation of the answer in an action 
on a fire policy that “defendant is- 
sued to the plaintiff its policy of in- 
surance” on the goods insured, ad- 
mitted the unconditional delivery of 
the policy to insured, the word “is- 
sue’ meaning to deliver for use, and, 
as used in an allegation in an answer 
that plaintiff procured a policy of in- 
surance to be issued to him, 
equivalent to an allegation that it 


being }- 
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seribed in the complaint, as “said” property, is an ad- 
mission of the identity of the property;** but even 
where the reference is not so explicit, the admission 
will be deemed to refer to the same thing as is alleged 
in the complaint where such would be the natural and 
reasonable construction.*& 


In the case of an express 


was delivered to, and accepted by, 
plaintiff. De Michele v. London, etc., 
F. Ins. Co., 40 Utah 312, 120 P 846, 
AnnCas1914D 1076. 

[b] Admission of notice.—An ad- 
mission that a notice was received or 
due June 16, 1906, was not an ad- 
mission that notice was served prior 
to the commencement of the action. 


Hope v. Scranton, etc., Coal Co., 120 
App. Div. 595, 105 NYS 372. \ 
[c] Admission of ownership.— 


Moore v. C. F. Luehrmann Hardwood ' 


Lumber Co., 82 Ark. 485, 102 SW 385; 
Koenig v. Leppert-Roos Fur Co., (Mo. 
A.) 260 SW 756. 

[d]. Admission of ownership and 
right to possession.—Ammex Motion 
Picture Mfg. Co. v. Ervay, 41 Cal. A. 
156, £82) P32. 

[e] Admission of title.-—Gordon 
v. Denver Alfalfa Milling, ete., Co., 
68 Colo. 199, 188 P 733; Baldwin v. 
McLendon, 164 Ga. 
ri eke v. Madden, 141 Ga. 419, 81 SE 
[f] Where defendants were sued 


as partners, they being named as do-. 


ing business under a certain firm 
name, and they appeared and entered 
a plea entitled in the same manner 
and with the same firm name, they 
thereby admitted the partnership for 
the purposes of the case. Van Doorn 
v. Heap, 160 Mich. 199, 125 NW 11. 

[g] Dividing an admission.— (1) 
A judicial admission in an answer 
cannot be divided against the party 
pleading it, unless it is in the nature 
of a confession and avoidance of 
plaintiff's demand or of some portion 
of it, as a plea of compensation where 
the defense pleaded necessarily ad- 
mits the allegations of the petition, 
but avoids their effect by showing 
some other matter in bar of the same. 
Butlitt v. ‘Stewart, 16 la. Ann.-.223 
(2) When defendant, in an action for 
money lent, does not plead payment, 
but admits, in an examination sur 
faits et articles, that he borrowed 
a certain sum from plaintiff but re- 
imbursed him with goods, the admis- 
sion is divisible. Quevillon v. Que- 
villon, 52 Que. Super. 273. (3) An ad- 
mission in the plea of a party sued 
for the recovery of a loan, stating 
that he received the money as a gift, 
may be divided if, in his testimony as 
witness, he acknowledges that on the 
donor’s death he was to give such 
sum to third parties; also if his an- 
swers are in bad faith and also if 
written documents from _ him, and 
containing admissions: and promises 
incompatible with his plea, are filed. 
His divided admission is a commence- 
ment of proof in writing entitling 
plaintiff to prove the loan by witness- 
es. Malenfant vy. Pelletier, 45 Que. 
Super. 404. 

75. ‘See cases supra note 738. 

fa] “Being caught.”—Southwest 
Cotton Co. v. RYan, 22 Ariz. 520, 199 

[b] “Living together as man and 
wife.”’—Reichert v. Jerome H. Sheip, 
Inc., 206 Ala. 648, 653, 91 S 618. 

fe] “Several, w meaning more than 
one.—Deatherage V.) Parke liikcys 4Oipe 

[dq] “rue.”—An answer, answer- 
ing certain paragraphs in a petition 
merely by the word “true,” imported 
full verification: of the statements in 
the paragraphs to which the word 
referred. Shealey v. Livingston, §& 
Ga. A. 642, 70 SE 100. 

76. See supra § 104 et seq. 


oun Nininger v. Banning, 7 Minn, 
78. Johnson v. Field, 5 Mart. N. 
S. (la.) 635; Price v. Clevenger, 99 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, + 


387, 138 SE 775;- 


‘ 
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admission the apparent intention of the pleader will 
be followed if possible.7® An express admission will 
not be enlarged by construction to operate beyond 
the scope apparently intended by the pleader;8° nor, 
will it be unreasonably re- 
An admission, to be available, must be 
taken with all the qualifying clauses and limitations 
which the pleader has added to it,8? 
facts alleged in connection with it.? 
a statement must be construed together, and where 
facts are alleged in connection with an admission, 
its effect as an admission is de- 
Where, however, such affirmative allega- 
tions are not proved, plaintiff may have the full bene- 
If the alleged admission is 


on the other hand, 
stricted.®1 


which nullify it, 
stroyed.** 


fit of the admission.’ 


Mo. A. 536, 74 SW 894. 

79. Strong v. Stapp, 74 Cal. 280, 
15 P 835; Lake Shore, ete., Southern 
R. Co. v. Kearns, 21 Oh. Cir. Ct..N.S. 
2693 State v. Earle, 66 S. C. 194, 44 SE 

80. Ark.—Hill v. Rector, 161 Ark. 
574, 256 SW 848; Newport Ferry Co. 
v. Stephens, 137 Ark. 544, 209 SW 726. 

Ida.—Yeomans y. Laster, 34 Ida. 
2:10 4-200 2P e122. 

Mo.—McWilliams v. Missouri Pac. 
R:. Cd., 172 Mo. A. 318,.157.S Ww. 10021. 

N. Y.—Miller v. Union Switch, ete., 
(COR, AS Bt eN Ve 56.250 30 Ne 265. See 
Walker v. Kaye, 134 NYS 898. 

Otero v. Vogt, 87. Or. cin 168 P 
7 

S. C.—Palmer v. Abbeville-Green- 
weod Mut. Ins. Assoc., 93 S. C. 363, 
76 SE 984. 

ee ise data v. Fleming, 2 Lea 


Tex.—Pan Handle Nat. Bank v. Se- 
cen ty, Co., 18 Tex. Civ. A. 96, 44 SW 
a 


Wash.—American Copper, etc., 
Works v. Galland-Burke Brewing, 
ete, CO., t6.0) Wash, 178, 7.0; P2386. 

Wis.—Ziemer v. C. G. Bretting Mfg. 
Co., 142 Wis. 224,125 NW 318. 

[a] For example, where the al- 
legation in a complaint that defend- 
ant was “the owner of a certain dog” 
was admitted; but the allegation that 
defendant’s dog bit plaintiff, and 
that defendant had previous knowl- 
edge of the vicious propensities of the 
dog, was denied, the answer was 
held not to admit that defendant was 
the owner of the dog which bit plain- 
tiff... Taylor-vr Taylor; 192. Cal.. 71, 
218 P 756, 51 ALR 1074; Collins v. 
Gray, 154 Cal. 131, 97 Pp 142; Lynt 
5 App. Diy. 487, 38 NYS 


[b] To secure right to open and 
close.—(1) Where defendant, to ob- 
tain the opening and closing under 
District and County Court Rules, rule 
31. (142 SW.-xx) in open court, ad- 
mitted plaintiff's cause of action as 
pleaded, such admission extended 
only to essential elements which 
plaintiff was required to prove under 
his petition in order to make a prima 
facie case, and matters set up in the 
answer which defendant must plead 
and prove and which were alleged by 
way of confession and avoidance were 
not admitted. Smith v. Traders’ Nat. 
Bank, 74 Tex. 541, 12 SW 221; Smith 
Vv. Frost, (Tex. Commun. A.) 354 SW 
926 [rev (Give Ao 20 eS Wao ails 
Mason v. Peterson, (Tex. Commn. A.) 
250 SW 142; Payne v. Beaumont, 
(Tex. Civ. A.) 245 SW 94; American 
Nat. Ins. Co. Hicks, (Tex. Cina) 
198 SW 616. (2) Admission of plain- 
tiffs’ cause of action, under District 
and County Court Rules, rule 31 (142 
SW xx), to obtain the privilege of 
opening and closing, admits every 
alleged fact necessary to their re- 
covery, and abandons all defensive 
matter not in the nature of confes- 
sion and avoidance. Smith v. Frost, 


supra. 
81. Keating v. Mott, 92 App. Div: 
156, 86 NYS 1041; Newton v. State 


Highway Commn., 191 N. C. 834, 134 
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and with the 
The whole of 


and proofs.§* 


SE 483 [den reh 192 N. C. 54, 133 SE 


aan Stansell v. Cleveland, 64 Tex. 
82. U. S.—Dennis v. Roberts, 19 F. 
(2d) 1 


Colo.—Riley v. Lemieux, 24 Colo. 
A. 184, 132 P 699. 

Iowa.—Sleeper v. Killion, 183 Iowa 
245, 164 NW 241; Viall v. Missouri 
Valley First Nat. Bank, 115 Iowa 11, 
87 NW 733. 

La. a : 
a Calvit v. Compton, 3 Mart. N. S. 


Mo.—Deierling v. Wabash R. Co., 
163 Mo. A. 292, 146 SW 814. 

N. Y.—Brooklyn v. Copeland, -106 
N. Y. 496, 13 NE 451; Young v. Katz, 
22 App. Div. 542, 48 NYS 187; Law- 
yers’ Title Ins., etc., Co. v. Kelly, 
132 NYS 721. See Uvalde Asphalt 
Pav. Co. v. New York, 99 App. Div. 
327, 91 NYS 131; Savage v. Sully, 74 
Misc. 98, 131 NYS 615 (admission not 
qualified by new matter in answer). 

Okl.—Oklahoma Moline Plow Co. v. 
Smith, 41 Okl. 498, 139 P 285. 

S. C.—McKagen v. Windham, 59 S. 
C. 434, 38 SE 2. 

Tex.—Frost v. Smith, (Civ. A.) 207 
SW 392. 

W. Va.—Harper y. Clear Fork Coal, 
etc., Co., 80 W. Va. 246, 92 SE 565. 

But see Cook v. Guirkin, 119 N. C. 
13, 25 SE 715 (holding that, where 
the answer admits material allega- 
tions of the complaint but accom- 
panies the concession with a state- 
ment of affirmative matter in explan- 
ation by way of defense, plaintiff may 
avail himself of the admissions with- 
out the qualifications). 

83. Ga.—Goldberg v. Hammond, 37 
Ga, A. 726, 141 SE 817. 

La.—Adams vy. Bell Motors, Inc., 
121 S 345; Breard v. Blanks, 51 La. 
Ann. 1507, 26 S 618. 

Mich.—Pike v. Gilbert, 227 Mich. 
515, 198 NW 923. 

Mo.—Clark v. Brotherhood of Amer- 
ss Yeomen, (A.) 262 SW 463. 

J.—Sterry v. FitzGerald, 95 N. J. 
Lys oh 111 A 636. 

N. 'Y.—Garrie v. Schmidt, 25 Misc. 
753, 55 NYS 708. 

Ont.—Barber v. McKay, 17 Ont. 
562. 

“An admission of one’s adversary 
must be taken as a whole. The good 
must go with the bad. One who 
seeks to use an admission of his ad- 
versary, must take the admission 
cum onere.” Clark v. Missouri, ete., 
Cos, 097) Nb. 6652.80, 77 SW 882. 

84, "Taylor Ny Taylor, PUSIRINE THY. 
266, 65 NE 1098; Grattan v. Metro- 
politan L. Ins. Co., 92 N. Y. 284; Gild- 
ersleeve v. Landon, 73 N. Y. 609; 
Grant v. Pratt, 52 App. Div. 540, 65 
NYS 486; Shrady v. Shrady, 42 App. 
TOU 1, 58 NYS 546; Callahan v. 
Matthews, 87 Hun 527, 34 NYS 499; 
Ball vy: Brennan, 64 Hun 394, 19 NYS 
623 [140 N. Y. 409, 35 NE 663]; Rei- 
ser v. Edison Blectric Illum. CoO 6 
Mise: 563, 1387 NYS 145; Upton ‘v. 
South Carolina, ete.; R. Co., 128 Nic. 
IG Ee GR ST Orel | Oklahoma Moline 
Plow Co. v. Smith, 41 Okl. 498, 139 P 


"285; Kirby v. Scanlan, 8 S. D. 623, 67 
NW 828. 


[§ 351] (2) Scope. 
missions of allegations will be given the same scope 
as the allegations which are admitted,** but that ad- 
missions of allegations or of facts, whether express 
admissions®® or admissions arising through failure to 

‘deny,®® cannot be broader than, and cannot go be- 
yond, the allegations and facts admitted. However, 
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apparently at variance with other portions of de- 
fendant’s plea, it will, in case of ambiguity, be con- 
strued in such a way as to make it consistent with the 
other allegations of defendant.*° 
what part of a cause of action an admission refers, 
it will be held to relate to that part which is most 
natural and reasonable in the light of the pleadings 


If it is doubtful to 


The general rule is that ad- 


85. Dwyer v. McLaughlin, 31 Misc. 
510, 64 NYS 380. 
86. Cheatham v. Rowland, 105 N. 


C. 218, 10 SE 986; 
1 Philippine, 150. 
ake Williams v. Hayes, 20 N. Y. 

88. Haines v. Marshall, 67 Colo. 
28, 185 P 651; Whitney v. Ticondero- 
ga, 127 N. Y. 40, 27 NE 403; Legrand 
v. Manhattan Mercantile -Assoc., 80 
N.Y. 638 mem [aff 44 °N. Y. Super: 
562 mem]. 

89. Congregational Church Bldg. 
Soc. v. Osborn, 153 Cal. 197, Wt PlSsi= 
Coates v. Burlington, etc., Con 62 
BAe 486, 17 NW 760; oie Vy. Coop- 

203 Mo. A. 238, 217 SW 104; Berry 
v,’ Wauwatosa, 87 Wis. 401, 58 NW 
fre 2 admissions see supra § 


90. Cal.—Hoag v. Warden, 37 Cal. 
522; Gulart v. Azevedo, 62 Cal. A. 108, 
216 P 405. 

Ga.—Taylor v. Meeks, 133 Ga. 385, 
65 SE 850. 


Feced v. Abella, 


Ill.—Johnston City waa Co. eve 
Kuecken, 192 ‘Tll) “A. 26 , 
Kan.—Woodell v. Gah cok 92 Kan. 


118, 140 P 107; Leavenworth Light, 
etc, Coz v: Waller, 65 Kan. 514, 70 P 


ney ae v. Cusachs, 6 La. A. 

Mass.—Bryant v. Abington = Sav. 
Bank, 196 Mass. 254, 81 NE 997, 124 
AmSR 552 

Minn.—Elliott v. McAllister, 106 
Minn. 25, 117 NW 921. 

Mo _—Jarnagin v. Queens Ins. Co., 
(AL) 2:72 Sw 10953, Katz v.. North 
Kansas, City Dev; Co.) '21'5" Mo. “AG 
662, 258 SW 752. 

N. Y.—Tanenbaum v. Boehm, 202 
ING tg ion) OO INGE erO)Sie Edwards v.- 
Chapman, 163 App. Div. 858, 147 NYS 
218; Lautman v. New York, 157 App. 
Div. 219, 141 NYS 1042; Sturgis v. 
Fifth Ave Coach Co., 122 App. Div. 
658; LOT NYS, 200. 

N. C.—Garland v. Arrowood, 177 N. 
Crt; 99° SH 100. 

Or.—-Smith vy. Barner, 95 Or. 486, 
188 RP’ 216. 

Tex.—Cleburne Peanut, ete., Co. v. 
ee etcs, LR Cos (Civ. A.) 184 
SW 10 

nein otonneoe v. Western BPx- 
press Co. 107 Wash. °339,) 18! P 693. 

Wis.—In re Durant, 194 Wis. 275, 
215 NW 584; Pierce v. Northey, 14 
Wis. 9. 

Wyo.—Wyoming Constr., ete., Co. 
v. Buffalo Lumber Co., 25 Wyo. 158, 
166, PR 392. 

[a] Thus, where a complaint spe- 
cifically counts on the negligent 
starting of a street car after stopping 
it, an answer, specifically denying this 
allegation, does not admit negligence 
in the general operation of the ear. 
Starr v. Los aes Rw. Corp); 187% 
Cal. 270, 20% P59 

[b] Specific denial of fraud.—On 
answer to a cross complaint in a suit 
to recover a tract of land, denying 
fraud, plaintiffs did not admit that a 
money consideration was fraudulent- 
ly inserted in the deed instead of a 
covenant to support under which they 
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the admission of a fact carries with it the admission 
of other facets necessarily implied from, or involved 
in, the one admitted ;°1 but the admission will be giv- 
en a reasonable construction in this respect in the 
light of all the facts alleged,®? and will not operate 
to admit any fact or facts not implied from, or in- 
Where the doing of 
an act is admitted without qualification, its legal 
sufficiency also is admitted;®* and if any material 
fact is not denied the pleader is precluded from deny- 
ing obligations implied by law from such admitted 


volved in, the fact admitted.®? 


claimed. Hampton v. Haneline, 125 
Ark. 441, 189 SW 40. 
[ec] Statute of limitations.—Fail- 


ure to deny the allegations of a com- 
plaint is an admission thereof, but 
does not preclude the plea of the stat- 
ute of limitations. Gilman v. Coch- 
ran, 49 Or. 474, 90 P 1001. 

[d] Where the answer in foreclo- 
sure proceedings contained a general 
denial of liability and a specific de- 
nial that defendant was bound by 
the assumption of. a mortgage clause 
in a quitclaim deed, thére was no ad- 
mission of delivery of the deed to de- 
fendant. Ludlum y. Pinckard, 221 
Till. A. 135 [rev on other grounds 304 
Ill. 449, 136 NE 725]. 

Admission by failure to deny see 
supra § 341 et seq. 

91. U. S—Swinehart Tire, etce., 
ae v. William Whitman Co., 266 Fed. 

Cal.—Hibernia Sav., etc., Soc. v. 
Boyd; 155 Cal. 198,100. P 239; Brown 
v. Sweet, (A.) 272 P 614; Hevener v. 
Franklin, 52 Cal. A. 594, 199 P 535; 
Zierath v. Claggett, 46 Cal. A. 15, 188 
Pe seile 

Conn.—Martoni v. Massachusetts F. 
ine, Ins, Co:, 106) Conn: “519,,138 54 
462; Guiel v. Barnes, 100 Conn. 737, 
125 A 91; Grippo v.’ Davis, 92 Conn. 
693, 104 A 165. 

Ga.—Tyson v. Anderson, 164 Ga. 
673, 139 SE 410; Ragan v. Ragan, 
147 Ga. 241, 93 SE 399; Early Coun- 
ty v. Fielder, etc., Co., 4 Ga. A. 268, 
63 SE 353. 

Ill.—Bennett v. Benton State Bank, 
249 Til, A. 539. 

i La.—Blanque v. Woods, 11 La. Ann. 

03. 

Minn.—Mountain Lake First State 
Bank v. C. E. Stevens Land Co., 123 
Minn. 218, 1483 NW 3855; Decker v. 
Chicago, etc., Ray (CO., 102 Minn. 395 
112 NW 901; Burns vy. Koochinching 
Co., 68 Minn. 239, 71 NW 26. 

Miss.—Sellers v. Varner, 151 Miss. 
594, 118 S 434; McLaurin v. Parker, 
24 Miss. 509. 

Mo.-—State v. Robertson, 271 Mo. 
475, 196 SW 1132 [quashing Mergen- 
thaler Linotype Co. v. Hays, (A.) 
181 SW 1183]; Knisely v. Leathe, 178 
SW 453. 

Mont.—Sommers v. Gould, 53 Mont. 
538, 165 P 599; Christiansen v. Al- 
drich, 30 Mont. 446, 76 P 1007. 

Nebr.—Battelle v. McIntosh, 62 
Nebr. 647, 87 NW 361. 

N. M.——Department Store Co. v. 
Gauss-Langenberg Hat Co., 17 N. M. 
112, 125, P6114. 

N. Y.—Merrill v. Consumers’ Coal 
“Coy LITA UN. WY, 216).21 NE: 155,.3-Silv. 
A. 80; Fiske v. Bailey, SN. wear oOy 
Peo. v. Northern R. Co., 42 N. Y. 217 
{aff 538 Barb. 98, and writ of error 
dism 12 Wall. (U. S.) 384, 20 L. ed. 
412]; Lessler v. De Loynes, 150 App. 
Div. 868, 135 NYS 948 [reh granted 
151 App. Div. 919 mem, 136 NYS 
1140 mem, 152 App. Div. 9038, 138 NYS 
503 (aff 215 N. Y. 745 mem, 109 NE 
1082 mem)]; Peo. v. Ladew, 102 
Mise. 595, 170 NYS 196; Cross & 
Beguelin, Inc. v. Hall, 170 NYS 64. 

N. C.—Duncan v. Overton, 182, N.C. 
80, 108 SE 387. 

Or. —Interior Warehouse 
ets 80 Or. 528, 157 P 806. 

Ss. D.—Symms- "Powers Co. v. Ken- 
nedy, 33 S. D. 355, 146 NW 570. 


Co. V: 


PLEADING 


Wash.—Grays Harbor Dairymen’s 
Assoc. v. Engen, 130 Wash. 169, 226 
P 496; Chute v. Attalia Land Co., 91 
Wash. 4, 156 P 849. 

Wis.—Van Ips v. Newald, 139 Wis. 
129, 120 NW 853. 

[a] Admission of the execution of 
an instrument admits its contents. 
The. Aldebaran, “1-FY, Cas. No.. 150, 
Olcott 130. 

[b] Previous recognition of liabil- 
ity.—In an action against a town for 
the expense of supporting an insane 
pauper at the state hospital, an ad- 
mission in the answer that defendant 
had paid for one year’s support of the 
pauper in such hospital is evidence 
of an admission of liability. Con- 
necticut Insane Hospital v. Brook- 
field, 69 Conn. 1, 36 A 1017. 

92. Hall v. Waddill, 78 Miss. 16, 
27 S 936; 28 S831; Hackett. v.. Mas- 
terson, 88 App. Div. 73, 84 NYS 751; 
Berar v. Phinney, 37 Wash. 70, 79 
P598. 

93. .Cal.—Carter v:\Canty, 181 Gal. 
749, 186 P 346; Granucci v. Claasen, 
(AL) 262 PY 345. 


Conn.—Russo v. Seleit, 98 Conn. 
S85, LLOTAL 569. 

Ga. i 166 Ga. 
134, 142 SE 884. 

Ill.— Tuohy v. Chicago, ete., Elec- 


thic) R. |Co.2 00,0,” A V446. 

Ind.—Welker v. Appleman, 44 Ind. 
A. 699, 90 NE 35. 

Iowa.—Snyder v. Sargeant, 197 Io- 
wa 475, 196 NW 22. 

Kan.—Watson-Durand-Kasper Gro- 
cery Co. v. Scheetz, 99 Kan. 772, 163 
P 168; Westervelt v. Jones, 7 Kan. 
VAL Ose Dakin Los: 

aT; ESCs 


Ky_—Black VE 
477, 194 SW 550. 

War —Hellberg v. Hyland, 122 S 593; 
Riley. v. New Orleans, 151 La. 731, 92 
S 316; Egan v. Hotel Grunewald Co., 
134 La. 740, 64 S 698. 

Md.—Milburn v. State, 1 Md. 1. 

Mo.—Bolch v. West Virginia Coal 
Co., 220 Mo. A. 59, 286 SW 417; Les- 
ter v. Wells, (A.) 253 SW 387; Koer- 
per v. Glennon, 209 Mo. A. 489, 240 
SW 260; Bealmer.v. Hartford F. Ins. 

o., (A.) 193 SW 847; Reisenleiter v. 
United R. Cos., 155 Mo. A. 89, 134 SW 
11; Furstenfeld v. Furstenfeld, 152 
Mo. A. 726, 131 SW 359, 

Nebr.—Larsen v. Larsen, 115 Nebr. 
601, 213 NW 971. 

N. Y.—Carson v. Dresden, 202 N. 
Y. 414, 95 NE 808; National City 
Bank v. Westcott, 118 N. Y. 468, 23 
NE 900,/16 AmSR 771; Phillipson v. 
Moore, 209 App. Div. 246, 204 NYS 
526; Tanzer v. Breen, 139 App. Div. 
10, 123 NYS 497 [app dism 203 N. Y. 
614 mem, 96 NE 1132 mem]; Hope 
v. Scranton, etc., Coal Co., 120 App. 
Div. 595, 105 NYS 3872; Krasutzky v. 
Clara de Hirsch Home for Working 
Cie 150 NYS 1058. 

C.—-Smith v. Lee, 171 N.C. 260, 
88 Np 254. 

Or.—Manley v. Marshfield, 88 Or. 
482, aa P 488. 

Ss. D.—Symms-Powers Co. v. Ken- 
nedy, 33 S. D. 355, 146 NW 570. 

Tex.—Swift, etc., Live Stock 
Commn. Co. v. Mounts, (Civ. A.) 295 
SW 932. 

Utah.—Surbaugh vy. Butterfield, 44 
Utah, 446, 140 P 757. 

Wash.—-Hall v. Spokane, 79 Wash. 
3038, 140 P 348; Collins v. Spokane, 64 


Chappell, 


ae 


fact;®® but the admission of a fact is not an admis- 
sion that it has a particular legal effect.?°® 
mission of a fact does not carry with it the admission 
of qualifying circumstances alleged in connection 
with such fact, where these circumstances are else- 
where in the same defense denied,®’ or where the fact 
is elsewhere expressly admitted with other and dif- 
ferent qualifying cireumstances.®* But where a fact 
which is alleged with qualifying circumstances is 
admitted without qualification, the admission will be 
deemed to include the qualifications.°®® 


The ad- 


And an ad- 


Wash. 158, 116 P 663, 35 LRANS 840. 

Wis.—Berry v. Wauwatosa, 87 Wis. 
401, 58 NW 751. 

[a] Thus, in an action upon a 
building contract, the mere fact that 
defendant, in addition to a general 
denial, specially pleaded  nonper- 
formance in some particulars, did 
not admit performance in others. 
Symms-Powers Co. v. Kennedy, 33 
S. D. 355, 146 NW 570. 

94. U. S.—Plankinton v. Gray, 63 
Hed. 415, 141 CCA 268. 

Colo.—Denver vy. Soloman, 2 Colo. 
AS 534,315 R? 507: 

Conn. —Woronieki v. Pariskiego, 74 
Come, 224. 50 A 562. 

7a 
120 Ga. 229, 47 SE 586. 

Minn.—Holmes _ v. Campbell, 12 
Minn. 221. 

Nebr.—Solt v. Anderson, 67 Nebr. 
103, 93 NW 205. 

N. Y.—Wiltsie v. Greenbush, 4 
NYSt 814 [aff 118 N. Y. 659 mem, 22 
NE 1135 mem]. 

OkI=—St. “Louis, etces sRoawiCos ve 
Driggers, 65 Okl. 297, 166 P 703. 
he eo ee v. Taylor, 27 Tex. 

But see Bayly v. Becnel, 35 La. 
Ann. 778 (where it was held that an 
allegation that property has been 
transferred to another is not an ad- 
mission of the validity or complete- 
ness of the transferee’s title). 

{a] Execution of instrument.— 
Woronieki v. Pariskiego, 74 Conn. 
224, 50 A 562; Miller v. Loverene, 
etc., Co., 74 Nebr. 557, 105 NW 84; 
Solt v. Anderson; 67 Nebr. 103, 93 
NW. 205;° St. Louis, ‘ete? R= Co. ve 
Driggers, 65 Okl. 297, 166 P 703. 

[b] Giving of notice.—Denver v. 
Soloman, 2 Colo. A. 534, gt ie Pale 

95. Equitable L. Assu We 
ae Ky. 641, 126 SW 153, "os LEAN 

Admissions by failure to deny gen- 
erally see infra § 331 et seq. 
Windsor v. Collinson, 32 Or. 
; Baker v. Warner, 16 8S. 
' NW 3293; Berrigan v. Flem- 
ing, 2) Lea (Tenn.) 271; Cotzhausen 
v. Kaehler, 42 Wis. 332. 

[a] Unambiguous contract to 
guarantee payment of certain ac- 
counts should be construed in ac- 
cordance with its terms regardless 
of the promisor’s admission in an- 
swer of greater liability than it pro- 


vided. Lindsay v. Kruidenier, 50 S. 
D. 219, 208 NW. 824. 5 
97.. Grimmer v. Carlton, 93 Cal. 


189, 28 P 1048, 27 AmSR 171; King- 
sley v. Gilman, 12 Minn. 515. 


98. Halpin v. Manny, 33 Mo. A. 
388; Gillespie v. Davidge Fertilizer 
Co., 20 NYS 8338; Claffy v. O’Brien, 


10 NYS 103, 25 AbbNCas 187. But 
see Kinman v. Cannefax, 34 Mo. 147 
(where it was held that an answer 
which avers that defendant did not 
make any such note as the one de- 
clared on by plaintiff, but that he 
made a note of the same description, 
with an additional description and a 
condition, admits the execution of 
the note sued on). 

99. Snyder vy. Free, 114 Mo. 360, 21 
SW 847; Hax v. Hax, 84 Mo. A. 306; 
Hoffman v. Gallatin County, 18 Mont. 
224, 44 P 973; Williams v. Cape Fear 
Papen Cope lkié INS Ce. Lvs sO 6a a) 


Kor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


» bl aa 


.Mayfield, 164 Cal. 6, 127 P 45; 
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mission may be qualified by an express or implied 
limitation appearing elsewhere in the same defense. 
Admissions by defendant of facts not alleged by 
An implied admis- 
sion of the facts alleged by plaintiff does not gener- 
ally extend to the amount of damages claimed;* but, 
where a portion of the damages alleged is admitted, 
this is an admission of some cause of action;* and a 


plaintiff cannot avail plaintiff.? 


1. Sée supra § 350 text and note 
Key v. Moore, 78 Fla. 205, 


Kan.—Haldeman _ v. Johnson, 8 
Kan. Al 473, 54 P 507. 

A Ky. —Minor vy. Clarkson, 1 Ky. Op. 
389. 

Minn.—Brandt v. Shepard, 39 Minn. 
454, 40 NW 521. 

Or.—Loveland v. Warner, 103 Or. 
638, 204 P 622, 206 P 298; Woolsey v. 
Draper, 103 Or. 103, 201 P 730, 203 P 
582. See also supra § 842. 

3. Hallowell v. Fawcett, 30 Iowa 
491; Southern Mut. Ins. Co. v. Pike, 
34 La. A. 825; Bell v. Scranton Coal 
Mines Co., 59 Wash. 658, 110 P 628. 
See also supra § 342. 

{a] Although a party admits the 
rendition of services (1) he does not 
thereby admit their value, as pleaded 
by the opposite party. Stillman v. 
Waterman, 7 La. Ann. 656. (2) An 
answer to an action for wages does 
not, by relying upon a special con- 
tract only, admit the value alleged 
by plaintiff. Hyland v. Giddings, 11 
Gray (Mass.) 232. 

4 Dow v. Epping, ae a Gos 
Corey v. Bath, 35 N. H. 

[a] Nominal deebeeec oan admis- 
sion that water in a stream where it 
passed through plaintiff's land was 
slightly set back raised the question 
of nominal damages to the land only. 
Whittington v. Bedford, 202 Iowa 442, 


210 NW 460. 

5. Carlyon vy. Lannan, 4 Nev. 156; 
Hendelman v. Kahan, 50 Wash. 247, 
97 P 109. See also supra § 342. 

6. Effect of admission in answer in 
equity see Equity §§ 564-566. 

i S.—English v. Arizona, 214 
us: 359, 29 SCt 658, 53 L. ed. 1030 
[aff 11 Ariz. 87, 89 is 501]; McFad- 
den v. Alabama Great Southern R. 
Co., 241 Fed. 562, 154 CCA 338 [aff 
232 Fed. 1000]. 

Ala.—Hobson vy. Wilson, 197 Ala. 
oe 73 S 332; Battle v. Reid, 68 Ala. 


Ariz.—arizona Power Co. v. Kel- 
lam, 13 Ariz. 291, 114 P 561. 

Ark.—Laney v. Faulkner County 
Hospital, 292 SW 364; Peppers v. 
Pennsylvania Door, etec., Co., 171 Ark. 
521, 285 SW 5; Lusk v Blevins, 130 
Ark. 378, 197 SW 854; (orders v. Pool, 
31 Ark. 85. 

Cal.—Bloomquist v. Haley, 268 P 
367; Bloomquist v. Haley, 268 P 364; 
Moore v. Moffatt, 188 Cal. 1, 204 P 
220; O’Neill v. Caledonian Ins. Cox 
166 Cal..310,.<135 PR. 11207) Alden-w. 
Rein- 
hart v. Lugo, 75 Cal. 639, 18 PB. 112; 
Williams v. Nieto, (A.) 277 P 513; 
BOrtle ww Roeth=s CA.) 26. ee VOds; 
Webb v. Jones, 88 Cal. A. 20, 263 P 
538; Blomquist v. Haley, (A.) 260 P 
572; Cadwallader v. Martin, 83 Cal. A. 
666,257 -P 538+ Los Angeles Pressed 


Brick Co. v. Higgins, 8 Cal. A. 514, 
97 P 414, 420. 
Ga.—Jester v. Bainbridge State 


Bank, 4 Ga. A. 469, 61 SH 926. 

Ida.—McGrath v. West End Or- 
chard, etc., Co., 48 Ida. 255, 251 P 
623; Bistline v. Hartwigsen, 39 Ida. 
208, 226 P 745. 


Iil.— Burns v. Curran, 275 Ill. 448, 
114 NE 166; Hill v. Alber, 261 fll. 
124, 103 NE 612; Weidenmann v. 


Mount Hope Cemetery Assoc., 194 Ill. 
A. 464. 

Iowa.—Caldwell v. Drummond, 127 
Iowa 134, 102 NW 842; Truth Lodge 
No. 213 A. F. A. M. v. Barton, 119 
town 230, 98 NW 106, 97 AmSR 303. 

y.—Bellamy v. Krebs, 213, Ky. 373, 


ost Sw 187; City Nat. Bank v. Ander- | 
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son, 182 Ky. 76, 
liams v. Porter, 
Ky. Op. 874; 
Op. 264. 

La.—Prevost v. Gheens Realty Co., 
151 La. 508, 92 S38; Henry Lochte 
Co. v. Lefebvre, 124 La. 244, 50 S 26; 
Robinson- Slagle Lumber Co., Ltd. v. 
Waterman, 1 La. A. 309. 

Mass.—Cohen v. James Millar Cos, 
164 NE 820. 

Mich.—Providence Jewelry Co. v. 
Bailey, 159 Mich. 285, 123 NW 1117. 

Minn.—Rich v. Minneapolis, 40 
Minn. 82, 41. NW 455. 

Miss.—Mississippi Valley Trust Co. 
v. Brewer, 151 Miss. 170, 117 S 540. 

Mo.—Von Schraeder v. Cornet, 3 
SW (2d) 706; Stoff v. Schuetze, 293 
Mo. 635, 240 SW 139; Maescher v. 
Rosevear, (A.) 285 SW 102; P. M. 
Bruner Granitoid Co. v. Glencoe Lime, 
ete., Co., 169 Mo. A. 295, 152 SW 601. 

Mont.—Aikens v. Frank, 21 Monty, 
1925-53" Pe538. 

Nebr.—Clague v. Tri-State Land 
84 Nebr. 499, 121 NW 570, 133 
AmSR 687. 

Nev.—Manning v. Bowman, 26 Nev. 
451> (69) P7995: 

N, J.—Union Garage Co. v. Wilner, 
LOL-N. Jp 5 362, 128" Av UGE Wevi- ve 
Welsh, 45 N. J. Eq. 867, 19 A 620. 

N. M.—Bruton v. Sakariason, 21 
N. M. 438, 155 P 725; Street v. Smith, 
Loe Ne Me 9572103 32 644. 

N. Y.—Thompson v. Postal L. Ins. 
Co., 226 N. Y. 363, 121 NE 750; Brund- 
age v. Port Chester, 102 N. Y. 494, 7 
NE 398; Dunham v. Cudlipp, 94 N. Y. 
129 [rev 13 WklyDig 464]; Fleisch- 
mann v. Stern, 90 N. Y. 110; Meeker 
v. Wright, 76 N. Y. 262, 7 AbbNCas 
gay [rev 11 Hun 533]; Tell v. Beyer, 

142; 


206 SW 159;  Wil- 
7 Kyl 527, 533, 13 


INGE Ye Ge 6 Transecr. A. 
O’Neil  v. McKinley Music Co., 214 
App. Div. 181, 212 NYS 7; McCrea 


v. Hopper, 35 App. Div. 572, 55 NYS 
136 [aff 165 N. Y. 633° mem, 59° NE 
1125 mem]; Little Falls Fibre Co. v. 
Word, 126 Misc. 126, 212 NYS 630; 
Langer v. Kaufman, 94 Misc.’ 216, 157 
NYS 825. 

N. C.—North Carolina Schoolbook 
oe tory v. Riddle, 190 N. C. 432, 
130 SE 1 

N. pe Breiiiovar v. Monarch El. 
Co., 38 N. D. 454, 156 NW 927. 

Oh.—Lake Shore, ete @ RR CoOlwsgvs 
Kearns, 21 Oh. Cir. ‘Ct. N. S.- 26.9 -Pasth 
75 Oh. St. 605 mem, 80 NE 1128 mem]. 

Or.—Sayles Vv. Daniels Sales 
Agency, 100 Or. 37, 196 P 465. 

Pa.—Com. v. Plliott, 291 Pa. 98, 139 
A 626; Williams v. O’Donnell, 225 Pa. 
321, 74 A 205, 26 LRANS 1094; Pat- 
terson v. Hausbeck, 8 Pa. Super. 36. 

Philippine.-—McDaniel v. Apacible, 
44 Philippine 248. 

S. C.—Blake v. Southern R. Co., 126 
S. C. 407, 120 SE 360. 

Ss. D.—Lummel v. National F. Ins. 
Co., 50 S!) D.2502, 210° NW 739. 

Tenn.—Yost v. Hudiburg, 2 Lea 627. 

Tex.—Smith v. Frost, (Commn., A.) 
254 SW 926 [rev (Civ. A.) 207 SW 
392]; Levy v. Dunken Realty Co., 
(Civ. A.) 179 SW 679 [den reh 178 
Sw 984]; Plummer vy. Simms, (Civ. 
A.) 177 SW 1087. 

Vt.—Cloutier v. Devereaux, 100 Vt. 
187, 1836 A 28; Woodruff v. Donaldson, 
97 A 984. 

Wash.—Hasterly: v. Hatonville 
Lumber Co., 60 Wash. 647, 111 P 876. 

Wis.—Nelson v. Pauli, 176 Wis. 1, 
186 NW 217, 220 [quot Cyc]; Lamber- 
son v. Bailey, 158 Wis. 105, 147 NW 


1n8s. 
Cal.—Dyas v. Southern Pac. Co., 
140 Cal. 296, 73 P 972. 
Tll.— Hill v. Alber, 261 Ill. 124, 103 


Daniels v. Bayles, 7 Ky. | 
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specific admission may be made as to value or amount 
and it will dispense with proof by plaintiff.® 

[§ 352] (8) Effect.® 
must be taken as true,? and becomes evidence in the 
ease ;® and so long as it stands on the record® no evi- 
dence can be shown to contradict it.1° 
in the answer a fact alleged by plaintiff, the fact is 
as well pleaded for the purposes of the answer as 


When a fact is admitted it 


By admitting 


NE 612. 

Mo.—Baker v. Phoenix Ins. Co., (A.) 
230 SW 336. 

Wis.—Nelson v. Pauli, 176 Wis. 1, 
186 NW 217, 220 [quot Cyc]. 

[a] Thus, in a suit to have land 
adjudged held as security, and for 
accounting in connection with testi- 
mony as to whether a quitclaim deed 
was given as security, the court had 
the right to consider the verified an- 
swer of defendant and his testimony, 
conflicting therewith, as to why he 
took over the mortgage and paid out- 
standing liens, following execution as 
security of prior pargain and sale 
deed.—Smith v. Sharp, 70 Cal. A. 336, 
233 P 374. 

[b] Admission on trial distin- . 
guished.—Admission of a fact upon 
the trial is merely evidence. Lake 
Ontario Nat. Bank v. Judson, 122 N. 
W.2278,: 25. NE 367,13 (Silv. A105 Gt 
may obviate the necessity of further 
trial of the issue to which it relates, 
but does not change the issue as rep- 
resented by the pleading, as that can 
be done only by amendment). 

9. See cases supra note 8. 
so infra § 1163 et seq. 

[a] An admission once made re- 
mains so long as the answer is not 
withdrawn, where no other defense is 
filed inconsistent with it. Sater v. 
Meadows, 68 Iowa 507, 27 NW 481. 

10. Cal.—Gabriel v. Tonner, 138 
Caltv635 20 yPaLo24- 

Conn.—Meriden v. West Meriden 
Cemetery Assoc., 83 Conn. 204, 76 A 
515; Gulliver v. Fowler, 64 Conn. 556, 


30 A 852. 
Vv. Bill, 3). Dak., 2845 


Dak.—Myrick 
17 NW. 268. 

Ill.—Mueller v. Hayes, 321 Ill. 275, 
151 NB 874; Jo Daviess County v. 
Staples, 108 Ill. A. 539; Williams v. 
Boyden, 33 Ill. A. 477. 

Iowa. i 205 Iowa 
786, 218 NW 472; Burns v. Chicago, 
etc., R. Co., 110 Iowa 385, 81 NW 794. 

Kan.—Leavenworth Light, etce., Co. 
v. Waller, 65 Kan. 514, 70 P 365. 

Ky.—Bellamy v. Krebs, 213 Ky. 373, 
281 SW 187; Bunting v. Maraman, 1 
Iky. Op. 356. 

La.—Shaw yv. Bayou Terre-aux- 
Boeufs Drain. Dist., 138 La. 917, 70 
S 910 [rev 244 U. S. 317, 37 SCt 6388, 
61 L. ed. 1163]. 

Mass.—Cohen vy. James Millar Co., 
164 NE 820. 

Mich.—Providence Jewelry Co. v. 
Bailey, 159 Mich. 285, 123 NW 1117. 

Mo.—Carter vy. Macy, 239 Mo. 518, 
144 SW 107; Laney v. Garbee, 105 Mo. 
BDO LG sw Oddly e AmSR SOL 
Maescher v. Rosevear, (A.) 285 Sw 
102; Leavel v. Johnston, 209 Mo. A. 


See al- 


197, 232 SW 1064; Call v. Moll, 89 
Mo. A. 386; State vy. Henderson, 86 
Mo. A. 482; Burnham y. Ellmore, 66 
Mo. A. 617. 

Mont.—Strong v. Butte Cent., etc., 
Rhee Corp., 54 Mont. 584, 172 P 


Nev.—Manning v. Bowman, 26 Nev. 
451, 69 P 995. 

N. M.—Pace v. Wight, 25 N. M. 
270, 181 P 430, 433 [quot Cyc]. 

N. Y.—Horan v. Hastorf, 223 N. Y. 
490, 120 NE 58; Witherbee v. Meyer, 
168 N. Y. 641 mem, 61 NE 554; Fer- 
ris v. Hard, 135 N. Y. 354, 32 NE 129; 
Fleischmann vy. Stern, 90 N. Y. 110 
[aff 24 Hun 265, 61. HowPr 124); 
Quackenbos yv. Edgar, 
mem [aff 34 N. Y. Super. 3331; 
v. Bailey, 51 N. Y. 150; Paige v. Wil- 
let, 38 N. 28, 5 Transcr. A. Dalis 
Friedman v. Blauner, 219 App. Div. 
326, 219 NYS 721; McGovern v. New 
York, 185 App. Div. 609, 171 NYS 909; 


as 
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though averred therein.1? 


parties.13 


Pryor v. Storke, 37 App. Div. 364, 56 
NYS 94; Browne v. Stecher Lith. Co., 
24 App. Div. 480, 48 NYS 10388; Berry 
v. Rowley, 11 App. Div. 396, 42 NYS 
368; Youmans vy. Paine, 86 Hun 483, 
35 NYS 50 [rev on other grounds 153 
N. Y. 214, 47 NE 265]: Beard v. Tilgh- 
man, 66 Hun 12, 20 NYS 736; Getty v. 
Hamlin, 46 Hun 1, 11 NYSt 96; Dono- 
van v. Board of Education, 44 N. Y 
Super. 56, 55 HowPr 179; Bruce-v. 
Kelly, 39 N. Y. Super. 27; Fiebiger v. 
Forbes, 43 Mise. 612, 88 NYS 284; 
Cullinan v. Fidelity, ete., Co., 41 Misc. 
119, 883 NYS 969; Jaeger v. Koenig, 
29 Misc. 780, 61 NYS 505; Bernstein v. 
Crow, 22 Misc. 99, 48 NYS 531; Alex- 
ander Lumber Co. v. Abrahams, 19 
Mise. 425, 43 NYS 1139; East River 
Electric Light Co. v. Clark, 18 NYS 
463; Hand v. Belcher Mosaic Glass 
Co., 9 NYS 738; Townshend v. Town- 
shend, 1 AbbNCas 81; Jones v. Jones, 
1 HowPrNS 510. 

Pa.—Ravenswood Bank v. Reneker, 
18 Pa. Super. 192; Patterson v. Haus- 
beck, 8 Pa. Super. 36. 

Wis.—Lamberson  v. 158 
Wis. 105, 147 NW 1066. 

Eng.—Needham v. Fraser, 1 C. B. 
$15, 50° ECL 815, 135 Reprint °764; 
Lloyd v. Walkey; 9 C. & P. 771, 38 
BCL 446, 173 Reprint 1047; Guy v. 
Gregory, 9 C. & P. 584, 38 ‘ECL 342, 
173 Reprint 966; Boileau v. Rutlin, 
2 Exch: 665, 154) Reprint 657; Bonzai 
v. Stewart, 4M. & G. 295, 43 ECL 158, 
134 Reprint 121. 

[a] Bither form of admission of 
an allegation contained in a com- 
plaint, whether direct or implied, is 
conclusive upon a defendant so long 
it remains in the pleading and 
plaintiff can point to it as conclusive 
proof of the truth of his allegation. 
Ferris v. Hard, 135 N. Y. 354, 32 NE 
129. 

Li Gerson] va Pool, esl Ark. | i85¢ 
Lampton v. Davis Standard Bread 
Goss su OaleAwid 69 bmP® UO! 

12. U. S—New Jersey Cent. R. Co. 
v. Stoermer, 51 Fed. 518, 2 CCA 360. 

Cal.—Welch vy. Alcott, 185 Cal. 731, 
198 P 626. 

Ga.—Baldwin vy. McLendon, 164 Ga. 
387, 138 SE 775. 

Towa.—Sater v. Meadows, 68 Iowa 
507, 27 NW 481. 

Ky. —Duncan vy. Williams, 6 Ky. Op. 
18. 

Minn.—Rich v. Minneapolis, 40 
Minn. 82, 41 NW 455. 

Mo.—Boatman’s Sav. Inst. v. Hol- 
land, 38 Mo. 49. 

N. Y.—Horan v. Hastorf, 223 N. Y. 
490, 120 NE 58 [rev 178 App. Div. 
888, 164 NYS 1096'mem]; hae yee Vv. 
Carhart, 133 N. Y. 579 mem, 30 NE 
972 [aff 58 N. Y. Super. 490, 12 NYS 
556]; Tisdale v. Delaware, etc., Canal 
Co; 116 N. Y. 416, 20 NIE 700; Burnap 
v. Potsdam Nat. Bank, 96 N. Y. 1255 
Dunham v. Cudlipp, 94 N.Y. 129; 
Fleischmann v. Stern, 90 N. Y. 110, 
15 NYWklyDig 274; Church of Re- 
demption v. Grace Church, (Hep NG 
570; Darling v. Brewster, 55 N. Y. 
667 mem; Soper v. St. Regis Paper 
Co., 76 App. Div. 409, 78 NYS 782 [aff 
38 Misc. 294, 77 NYS 896] (action on 
a note); Levine v. Goldsmith, 71 App. 
Div. 204, 75 NYS 706 (action for par- 
tition, where defendant did not deny 


Bailey, 


-the allegation of ownership as ten- 


ants in common); Meagher v. Life 
Union, 65 Hun 354, 20 NYS 247; For- 
gotson v. Becker, 39 Misc. 816, 81 
NYS 319; Marx v. Gross, 2 Misc.:511 


SS 


An admission on the 
pleadings is an admission for all the purposes of the 
cause;!? but its effect is limited to the action wherein 
it is made, and it cannot be regarded as conclusive 
on the trial of other issues even between the same 
When a defense contains both an admis- 
sion and a denial respecting the same fact, the admis- 
sion will prevail;!4 and the same is true of an admis- 
sion and an affirmative allegation inconsistent there- 
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ing an exception 


fense.+? 


22 NYS 393 [aff 142 N. Y. 678 mem, 
37 NE 824 mem, and quot Driscoll v. 
Brooklyn Union El. R. Co., 95 App. 
Div. 146, 88 NYS 745]; Auerbach v. 
Peetsch, 18 NYS 452. 

N. C.—North Carolina Schoolbook 
Depository v. Riddle, 190 N. C. 432, 
130, SE 15. 

Philippine.-—McDaniel v. Apacible, 
44 Philippine 248. 

Eng.—Bingham vy. Stanley, 2 Q. B. 
dT, LEGS So Dis 8 ig 4 2 GMb 93 ai 
Reprint 47. 


13. Rich v. Minneapolis, 40 Minn. 
82, 41 NW 455; Boatman’s Sav. Inst. 
v. Holland, 38 Mo. 49: Re Walters, 


61 L.T. Rep. N. S. 872. 

[a] Admissions by failure to de- 
ny (1) are admissions only for the 
purposes of the particular action in 
which they occur, and cannot be used 
against defendant in another and sep- 
arate action. Boatman’s Sav. Inst. v. 
Holland, 38 Mo. 49. (2) But failure 
to deny the charge in a petition, that 
a deecdl was given for land, and admit- 
ting its correctness, will act as a bar 
in a subsequent suit to a denial of a 
continuous chain of) gotta? Sturgeon 
v. Conn, 2 Ky. Op. 
bas Ala.—Battle = ‘Reid, 68 Ala. 

Cal.—Birch v. Monroe, 70 Cal. A. 
656, 234 P 125. 

Colo.—Cameron v. Osborne, 69 Colo. 
OO 3 nee 4s 

Ga.—Moultrie v. J. S. Schofield’s 
Sons Co., 6 Ga. A. 464, 65 SE 315. 

Ida.—Bistline v. Hartwigsen, 39 

18k 


Ida. 208, 226 P 745 ; 
Co., 110 Iowa 385, 81.NW 794. 

Ky.—Graham v. Rice, 203 Ky. 614, 
262 SW 968; Cantrill v. Sebree, 146 
Ky. 269, 142 SW 415; Terrill v. Jen- 
mings, 1 Mete. 450. 

La.—Prevost v. Gheens Realty Co., 
151 La. 508, 92 S 38; Ruston vy. Ad- 
ara, [9a PAC GiSie1 2 dns) Gods 

Minn.—Hayward v. Grant, 13 Minn. 
165, 97 AmD 228. 

Mont.—Aikens v. Frank, 21 Mont. 
TES SOMA Balance 

Nebr.—Miller v. Richardson County 
Drain. Dist! No. -J,-1125Nebr.. 206,199 
NW 28; Clague v. Tri-State Land Co., 
84 Nebr. 499, 121 NW 570, 133 AmSR 


637. 
Welsh, 45 N. J. Eq. 


N. J.—Levi v. 
867, 19 A 620. 

N. Y.—Kraus v. Birnbaum, 200 N. 
Y. 130, 98 NE 474; Dahlstrom v. Ge- 
munder, 198 N. Y. 449, 92 NE 106, 19 
AnnCas 771 [rev 133 App. Div. 69, 117 
NYS 576]; Dobler v. Condron Bros. 
Co., 166 App. Div. 785,.152;NYS 266; 
Stone v. Auerbach, 133 App. Div. 75, 
117 NYS 7384; Willet v. Metropolitan 
Ins. Co., 15 N. Y. Super.) 678. 

N. D.—Branthover v. Monarch Pl. 
Co., 33 N. D. 454, 156 NW 927. 

Or.—Sayles v. Daniels Sales 
Agency, 100 Or. 37, 196 P 465; Dun- 
can Lumber Co. v. Willapa Lumber 
Co;, 937Or) 886,192) Pol7 2; 183 Peas: 
Baines v. Coos Bay Nav. io. 41 Or. 
135, 68 P 397; Maxwell v. Bolles, 28 
OE> ile eey 661; eeeey. v. Hum- 
phreys, 27 Or. 515, 41.P 

S.C.—Blake v. Southern R. Co., 125 
Sane: a) 120 SE 360. 

Ss. D.—McLaughlin Vis lexander, 2 
S.. D. 226, 49 NW 99. 


Tenn.—Yost v. Hudiburg, 2 Lea 
627. 
Tex.—Finger y. Whitworth, (Civ. 


A.) 294 SW 285. 
Wash.—Irwin v. Buffalo. Pitts Co., | 


[§ 352 


with; the latter may be stricken out, even though the 
admission is merely implied by failure to deny.*® 
Whatever is admitted in a special defense operates so 
far as a modification of a general denial, and is to 
be taken as true without other proof.'® 

cases qualify the rule as thus broadly stated by mak- 


Some of the 


as to admissions unavoidably made 


in “order to enable a party properly to present a de- 
Where after a specific denial an allegation 


39 Wash. 346, 81 P 849. 

Wis.—Rhinehart v. Whitehead, 64 
Wis. 42, 24 NW 401; Dickson v. Cole, 
34 Wis. 621; Farrell v. Hennesy, 21 
Wis. 632% Orton v. Noonan, 19 Wis. 
350; Miller v. Larson, 17 Wis. 624; 
Hartwell v. Page, 14 Wis. 49; Sexton 
v. Rhames, 13 Wis. 99. 

[a] Plea of remission nullifies de- 
nial that debt existed, and if remis- 
sion is not proved defendants are li- 
able, under Civ. Code art 2199 et seq. 
Leesville Slagel, ete., R. Co. v. C. B. 
L. Lumber Co., 4 La. A. 484. 

[b] Qualified denial of a fact al- 
leged in the complaint will not control 
a direct admission thereof in a sepa- 
rate answer or. special defense. 
Southern Oregon Co. v. Kight, 112 Or. 
66, 228 P 132, 832. 

15., “Smith v. Coe, 1:70) Ni, Y: 1625.63 
NE 57; Capital Lumbering Co. v. 
Learned, 36 Or. 544, 55 P 454, 78 
AmSR 792. 

Argumentative deniais see supra § 
328 et seq. 

16. Conn.—Patchen v. Delohery 
Hat Co., 82 Conn. 592, 74 A 881,.135 
AmSR 290; Fernside v. Rood, 73 
Conn. 83, 46 A 275. 

Ind.—Queens Ins. Co. v. Hudnut 
Cot; 8aind.cAl 22)5385 NEY 397%. 

Iowa.—Kaeser v. Manderschied, 203 
Iowa 773, 211 NW 379. 


Kan.—McBroom vy. Wilgus, 108 
Kan. 14, 193 P 1068; Bierer v. Fretz, 
32 Kan. 329, 4 P 284; Barnum v. Ken- 
nedy, 21 Kan. 181; Butler v. Kaul- 
back, 8 Kan. 668; Wiley v. Keokuk, 
6 Kan. 94. 


La.—Lesseps v.. Wicks, 12 La. Ann: 
739; Nagel v. Mignot, 8 Mart. 488. 
Minn.—Hannem vy. Pence, 40 Minn. 
127, 41 NW 657, 12 AmSR 717; Scott 
v. King, 7 Minn. 494; Derby v. Gallup, 


5 Minn. 119; MeClung vy. Bergfeld, 4 
Minn. 148. 
203—-Mos 1, 


Mo.—Dickey v. Porter, 
101 SW 586; State v. Firemen’s Fund 
LASiiGor 152 Mo. 1, 52 SW 595, 45 
LRA 363; McCord Vv. Doniphan 
Branch R. "Co., 21 Mo. App. 92; P. M. 


Bruner Granitoid Co. v. Glencoe Lime, 


CCS COLMA ILS TSW SOm 
Nebr.—Bosteder’ v. .Duling, 115 
Nebr. 557, 2183 NW 809; Norton v. 
Bankers’ F. Ins. Co., 115 Nebr. 490, 
213 NW 515; Carson v. Hunt, 113 
Nebr. 727, 204 NW 813; Rohman v. 
Gaiser, 53 Nebr. 474, 73 NW 9233 


Bierbower v. Polk, 17 Nebr. 268, 22 
NW 698. See Triska v. Miller, 3 Nebr. 
(Unoff.) 463, 91 NW 870. 

Oh.—Reiff v. Mullholland, 65 Oh. 


St..178, 62 NE 124. 

Okl. —-Conwill v. Eldridge, 71 Okl. 
2238, 177 P 79; Germania Ins. Go. v. 
Pee ane 43 Okl. 279, 288, 142 P 1026 
ben Cre. 

r.—Veasey v. Humphr 
515, 41 Poa De ae 

Pa.—Iron Trade Products Co. v. 
Wilkoff' Co., 272) Pa. 172) T162Ae150: 

Wash.—Corbitt Nis Harrington, 14 
Wash. lot 445 Pt 32) Lamberton v. 
Shannon, 13 ‘Wash. 404, CREE ake 
Seattle Nat. Bank v. Carter, 13 Wash. 
281, 48 P3381, 48 ERA 177. 
san —Farrell v. Hennesy, 21 Wis. 

17. Glenn v. Sumner, 132 U.S. 152, 
10 SCt 41, 33 L. ed. 301; Whitaker v. 
Freeman, 29 F. Cas. No. Ai, o acumen 
N. C. 271; Mclaughlin vy. Alexander, 
2S. D. 226, 49 NW 99; Lake Shore, 
Chee a Co. v. Warren, 3 Wyo. 134, 6 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 352-355] 


is inadvertently admitted, the effect of sueh admis- 
sion is obviated by a consolidation of the action with 
another by the pleadings in which the allegation is 
denied.'® Failure to plead not guilty by statute has 
been held not to obviate the necessity of proving a 
notice made by statute necessary to the action.9 
Admissions of legal conclusions are of no force or ef- 
fect.?° ; 

Against whom operative. Admissions are not 
binding on persons who did not join in the answer 
and are not parties to the record.2!, But the widow of 
a grantor, sued on breach of warranty, admitting al- 
legations of petition, could not complain of judgment 
against her.?? An admission in the plea of answer of 


one defendant is not conclusive upon the other de-' 


fendants,”* even if they are partners.24 Each an- 
swer stands by itself.2° The mere fact that a joint 
answer is filed is not an admission of joint liability.2°% 
But it has been held that an admission by failure to 
deny is binding upon a defendant who has admitted, 
and also on a codefendant, who has entered a denial, 
where an adjudication based upon the admission en- 
ables such codefendant to interpose a judgment in 
the action in bar of a subsequent action by the party 
who has admitted, against such codefendant for the 
same cause." 

{[§ 353] f. Waiver. An 
waived.** Where allegations are 


18. Lockhart v. Ballard, 113 N. C. 
292, 18 SE 341 


admission may be 
not denied and 


29. 
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Cal.—Muraco v. Don, 79 Cal. 
A. 728,250 P 1109. 
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might therefore be deemed admitted, but are treated 
as in issue on the trial, the omission of the denial is 
thereby waived;*° but it has been held that, since one 
of the purposes of such an admission is to furnish 
evidence on the hearing,*®° plaintiff does not neces- 
sarily waive such an admission by going unneces- 
sarily and unwisely into the proofs.*! 

[§ 354] g. Protestations. It was-anciently the 
custom to protest facts not denied, instead of admit- 
ting them, thus saving to defendant the privilege of 
contesting them in a subsequent action.*? This prac- 
tice was abolished in England by the rules of the 
Hilary term.*? A protestation is of no avail in the ae- 
tion wherein it is made, and the facts protested stand 
admitted in that action;** and no protestation can 
be made of matters of law.*° 

[§ 355] P. Matter in Avoidance*—1. In General. 
Generally speaking a defense, not available at com- 
mon law under a traverse®® or under a denial under 
the code practice,*? must, whether it be a partial®® 
or an entire defense, be set up affirmatively by way 
of a plea of confession and avoidanee,*® or by an an- 


swer of new matter under the codes.*° 


Plea in confession and avoidance at common law 
is one that does not deny the allegations of the decla- 
ration, but in legal contemplation confesses them*+ 
and seeks to avoid them*? by new affirmative mat- 
ter;*® and, ordinarily, when defendant proposes to 
RR; Co.032 “Miss. -3417> Brigss-v. (Dore; 


fo Johns: (Ne Yougs Burky. Bear ta 
PaLIR 355. 


19. Marsh v. Boulton, 4.U. C. Q. B. Ida.—Conant v. Jones, 3 Ida. 606, 

(Ont.) 354. 82=P* 250. 35. Kennebec Ice, etc., Co. v. Wil- 
20. See supra, § 124. Ill. Warner v. Wende, 228 Ill. A.| mington, ete., R. Co., 2 Chest. Co. 
2l4 in re: Plumb, deta, Cal..:3 0.03. 4:70. | 153% ee) 114 Burk v. Bear, 3 Pans 

P 609; Whipple v. Louisville School Kan.—Netcott v. Porter, 19 Kan. |} 355. 

Ba., 13. Ky: Op. 785. U2. 36. Matter available under: 

[a] In Kentucky (1) under Civ. Mo.—Granby Min., ete., Co. v. Da- | Common traverse see supra § 316. 

Code Pract. § 126, allegations of pe-]| vis, 156 Mo. 422, 57 SW 126; Cross-| General issue see supra §§ 317-325. 


tition, in an action against a nonresi- 


dent defendant, summoned by con- | 463; 


land v. Admire, 149 Mo. 650, 51 SW 
Turner v. Butler, 


Special traverse see supra § 326. 
37. Matter available under: 


126 Mo. 131, 
General denial see supra §§ 329, 330. 


structive service only and not enter- 
ing appearance, cannot be taken as 
true. Sizemore v. Hunter, 207 Ky. 453. 
269 SW 542. (2) Where some defend- 
ants on whom process was executed 
were not bound to answer until the 
summons was fully served, it was not 
error to set aside the order taking the 
petition for confessed as to a part of 
the defendants after process had been 
fully served, and when they presented 
an answer containing a substantial 
defense, the order taking the petition 
for confessed being merely interlocu- 
tory. Vaught v. Sandford, 5 Ky. Op. 
696. 

22. Conn v. Peavy- -Moore Lumber 
Co., (Tex. Civ. A.) 6 SW (2d) 372. 

23. I11—Grunenberg v. Smith, 58 
TS At 23k 

Towa.—Quinn v. Monona County, 
140 Iowa 105, 117 NW 1100. 

N. Y.—Woodworth v. Bellows, 7 
HowPr 24, 1 CodeRep 129. 

N. D.—Company A First Regiment 
Nat. Guard Training School v. State, 
224 NW 661. 

Wash.—Lewis  v. 130 
Wash. 49, 226 P 129. 

[a] Thus admissions pleaded by 
an individual defendant in a suit 
against a county and others to estab- 
lish a highway line were not binding 
on the county. Quinn v. Monona 
County, 140 Iowa 105, 117 NW 1100. 

24. Grunenberg v. Smith, 58 Ill. 
A. 281. 

25. Swift v. Kingsley, 24 Barb. 
(N. Y.)/ 541. 

26. Livesay v. Denver First Nat. 
Bank, 36 Colo. 526, 86 P 102, 
LRANS 598; Mau v. "Stoner, 15 Wyo. 
109, 87.P 434, 89 P 466. 

27. People v. Fields, 58 N. Y. 491; 
Selchaw v. Rudde, 58 N. Y. 489; But- 
terfield v. Rudde, 58 N. Y. 489. 

28. Caldwell v. Drummond, 127 
Iowa 134,102 NW 842. 


Schwinn, 


28 SW 77 
Mont.—Missoula Mercantile Co. v. 
O’Donnell, 24 Mont. 65, 60 P 594, 991. 
Nebr.—Albion Milling Co. v. Weep- 
ing Water First Nat. Bank, 64 Nebr. 


116, 89° NW 6388; Missouri Pac. R. 
ee v. Palmer, 55 Nebr. 559, 76 NW 


N. Y.—Williams v. Hayes, 20 N. Y. 
58, 61; Holloway v. Stephens, 1 Hun 
308, 2 Thomps. & C. 562 [app dism 
58 N. Y. 670 mem]. 

Philippine.-—Yu Chuck v. Kong Li 
Po, 46 Philippine 608. 

N. B.—Dunham v. Marsden, 45 N. 
B. 279, 38 DomLR 24. 

“When a party wishes to avail him- 
self of an implied admission of the 
pleadings, it should affirmatively ap- 
pear that the attention of the court 
or other tribunal has been called to 
it. In point of fact, causes are tried 
and disposed of under the present 
system with little or no reference to 
the pleadings, 
is made upon them at the trial. And 
when no such question is there made, 
none ought to be allowed to be after- 
wards raised. Any other rule would 
throw the duty of vigilance upon the 
wrong party.” Williams v. Hayes, 
supra. 

30. Darling v. Brewster, 55 N. Y. 
667 mem. 

aloetlorann vy. Elastort, 2234 Naw. 
490, 120 NE 58; Darling v. Brewster, 
55 N. Y. 667 mem; Matter of Youker, 
217 App. Div..347, 217 NYS 50. 

32. Graysbrook v. Fox, Plowd. 275, 
75 Reprint 419; Haldipp v. Otway, 2 
Saund. 103a note, 85 Reprint 803. 

“A protestation is not a denial of 
the facts alleged.” Smith v. Hall, 8 
Me. 348, 352. 

33. 1 Chitty Pl. (16th Am. ed) p 
646; Stephen Pl. (8th Am. ed) p 218 
Cent. 


Thigpen v. Mississippi 


unless some question’ 


Special denial see supra § 331. 
Sic nie ats defense see supra §§ 


Pe See infra text and notes 41— 
40. See infra text and notes 47-54. 
[a] Defense not admissible under 


general denial must, as a general 
rule, be specifically pleaded. Barr 
v. Lake, 147 Mo. A. 252, 126 SW 755. 

41. See infra § 357. 

42. See infra § 359. 

43. Ala.—Sanders v. Williams, 163 
Ala. 451, 50 S 893; Louisville, et¢., R. 
con Vv. Dawson, 11 Ala. A. 621, 66 S 

Del.—Le Fevre v. Crossan, 26 Del. 
376, 84 A 127. 

Fla.—Florida East Coast R. Co. v. 


IOtCrS yy Gene Ia | ciel (oo Sm mmol 
AnnCas1918D 121. : 
Ill.—Speer v. American Stars of 


Equity, 157 Ill. A. 554; Gray v. Mer- 
chant’s_ ms.” Co; 125 Pit? FAL 38 702) Sus 
preme Tent K. M. W. v. Stensland, 
105 Ill. “A. 267 [aff 206 Ill. 124) 68 
1098, 99 AmSR 137]. See Keo- 
kuk, weer Bridge Co. v. Wetzel, 228 
Ill. 258, 81 NE 864; Hayes Pump, 
etc., as Ve) OCE, LOOM Aur hgise 

Me.—Bradbury v. Tarbox, 95 Me. 
519, 550 TAG TO: 

Mda.—Glenn vy. Williams, 60 Md. 93. 

Mass.—Bonaffe v. Woodberry, 12 
Pick. 456. 

SOWENE = Fe 


N. J.—Shaw v. Bender, 
147, 100 A 196; Dellabello v. Central 
Mes- 


RCo. 99ENS Jilas Oa Sam Oe 
sler v. Fleming, 41 N. J. L. 108. 
Pa.—Baker v. Reese, 150 Pa. 44, 24 
A. 634; Gottesman v. Ellendman, 30 
Pa. Dist. 170, 171 [quot Cyc]. 
Re L.—wright Vv. Unione Co: 2k 


Ral bo4, 452A 5485 
Tenn.—Tiernan v. Napier, 5 Yerg. 


0. 
Vt.—Bradley v. Blandin, 92 Vt. 313, 


NE 
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rest his defense on matter in confession and avoid- 
ance it is necessary that he set up such matter by 
way of special plea,** although there are some de- 
fenses such as infaney, and accord and satisfaction, 
which, although more properly pleadable by way of 
confession and avoidanee, are also available under 
the general issue,*® the test being whether or not the 
facts pleaded amount to a denial of the cause of 


action.*® 


Brunton, 6 


104s An I VCunder' “Ea [1915] “Nor 90 
§ 2); Fife v. Cate, 85 Vt. 418, 82 A 
.741; Dunlevy v. Fenton, 80 Vt. 505, 
68 A 651, 130 AmSR 1009; Warren v. 
Warren, 30 Vt. 530. 

Va.—Cox v. Hagan, 125 Va. 656, 
100 SE 666. 

N. B.—Driscoll v. Barker, 18 N. B. 
407. ‘ 
shoe S.—Atty.-Gen. v. Page, 3 N.S. 
spank —Taylor v. Jermyn, 25.U; C. Q, 

Sask.—Griffin Vv. 

WestWkly 1034. 

[a] Plea in justification or excuse 
admits plaintiff's allegations, but in 
effect denies the cause of action ei- 
ther because defendant is justified, 
or is excused from liability throug‘h 
some act or conduct of plaintiff. 
Florida Hast Coast R. Co. v. Peters, 
els 311, 73 S 151, AnnCas1918D 
121. E 

44. Ala.—Sanders v. Williams, 163 
Ala. 451, 50 S 893. 

Del.—Le Fevre vy. Crossan, 26 Del. 
376, 84 A 127. 

’ we Vices VV en Vee 
Stensland, 105 Ill. A. 267 [aff 206 
Ill. 124, 68 NE 1098, 99 AmSR 1387]. 
_ Ind.—Kunkle v. Coleman, 174 Ind. 
315, 92 NE 61. 

Me.—Bradbury v. Tarbox, 95 Me. 
Soro) Ae LO: 

Mass.—Coburn v. Travelers’ Ins. 
Co., 145 Mass. 226, 13 NE 604. 

N. J.—Shaw v:. Bender, 90 N. J. 
Tita OO) Av L9G: 

Pa.—Baker v. Reese, 150 Pa. 44, 
24 A 634; Gottesman v.. Ellendman, 
30 Pa, Dist. 170, 171 [quot Cyel]. 

R. I1.—Wright v. Union R. Co., 21 
R. I. 554, 45 A 548. 

i Tenn.—Tiernan v. Napier, 5 Yerg. 

10. 

Vt. —Noyes v. Pierce, 97 Vt. 188, 122 
A 896; Howard Nat. Bank v. Wilson, 
96 Vt. 438, 120 A 889; Warren v. War- 
ren, 30 vt. 530. 
Va.—Cox v. Hagan, 125 Va. 656, 
100 SE 666. 


N. B.—Driscoll v. Barker, 18 N. B. 
407. 

N. S.—Atty.-Gen. v. Page, 3 N. S. 
262. 


a ee ever Va Jermyn, 25) Ui. Cs O: 

Sask.—Griffin v. 
WestWkly 1034. 

{a] Facts intended to be set up 
in bar must be specially pleaded. 
Dellabello v. Central R. Co., 99 N. J. 
L. 348, 124 A 59. 


Brunton, 6 


{b] In Florida, under Cir. Ct. 
Rules, rule 66, in common-law ac- 
tions, matters in confession and 


avoidance, including discharge or per- 
formance, must be specially pleaded. 
Florida Hast Coast R. Co. v. Peters, 
72 Mar sil, Tees alot) AnnCasloL3D 
121; Skinner Mfg. Co. v. Douville, 57 
Fla. 180, 49 S 125; Mizell v. Watson, 
57. Wla. 111, 49S 149. 

45. See supra § 317 et seq; 
infra § 1153. 

Plea “in short” by consent see su- 
pra § 324. 

Pleas amounting to general issue 
see supra § 327. 


and 


46. Page v. Prentice, 7 Blackf. 
(ind.) 322. 
{a] Plea amounting to general is- 


sue is a plea alleging matter which 
is, in effect, a denial of the whole, 
or the principal part of the allega- 
tions in the declaration. Page vy. 
Prentice, 7 Blackf. (Ind.) 322. 


PLEADING 


[b] Plea which attempts to set up 
as defense that contract entered into 
was materially different from con- 
tract sued on amounts in legal effect 
to no more than a denial of the con- 
tract asserted, which is available as 
a defense under the, plea that defend- 
ant did not promise as alleged. Tripp 
v. Wade, 82 Fla. 325, 89 S 870. 

47. See statutory provisions. 

48. See cases infra note 50. 

49. See supra text and note 43. 

60. Ark.—Clark v. Holt, 16 Ark: 
257. 

Cal.—Landis v. Morrissey, 69 Cal. 
83, 10 P 258; Coles v. Soulsby, 21 
Cal. 47. 

Colo.—Commercial Credit Co. v. 
Calkins, 78 Colo, 257, 241 P 529; Tem- 
ple v. Teller Lumber Co., 46 Colo. 
AO aL GH 8s 

Ga.— Central BR. Cov. Morgan, 110 
Ga. 68, 35 SE 345; Long v. McDon- 
ald, 39 Ga. 186 

Ida.—Smith v. Marley, 39 Ida. 779, 
230 P 769. 

Ind.—Evans v. Queens Ins. Co., 5 
Ind. A. 198, 31 NE 843. 

Iowa.—Drefahl v. Security Sav. 


Bank, 9132 Towa’ 563, 9107 NW. 79; 
Staten v. Hammer, 121 Iowa 499, 96 
NW 964. 


Kan.—De Lissa v. Fuller Coal, etc., 
co os Kan. 319, 52 P 886. 
LST Sy: 


199, 64 SW 103. 

La. —Audry v. Southland Dev. Co., 
121 S 687. 

Minn.—-Finley v. Quirk, 
194, 86 AmD 93; 
Minn. 248. 

Mo.—State v. Williams, 48 Mo. 210; 
Moore v. Dawson, 220 Mo. A. 791, 
277 SW 58; People’s Bank v. Stew- 
art, 136 Mo. A, 24, 117 Sw 99. 

Mont.—Middle States Oil Corp. v. 
Tanner-Jones Drilling Co., 73 Mont. 
180; 23532" 1710" = Mauldintve) Ball, 5 
Mont. 96, 1 P 409. 

Nebr.—Wiltrout v. Showers, 82 
Nebr. 777, 118 NW 1080; Johnson v. 


9 Minn. 


Hesser, 61 Nebr. 631, 85 NW 894; 
Home F. Ins. Co. v. Johansen, 59 
Nebr. 349, 80 NW 1047; Peet v. 


O’Brien, 5 Nebr. 360. 


Parks v. Western Union Tel. 
Co., 45 Nev. 411, 197 P 580, 204 P 
884; Dixon v. Pruett, 42 Nev. 73, 172 


P 368, 177 P 11, 179 P 382, LRA1918D 
N. Y.—Clark v. Dillon, 97 N. Y. 


370, 15 AbbNCas 264 [aff 11 Daly 
110]; Porter v. American Tobacco 
Co., 140 App. Div. 871, 125 NYS 710; 


Abt-Bernot, Inc. v. Holland-American 
Line, 126 Misc. 7, 211 NYS 730. 

N. C.—McKinnon vy. McIntosh, 98 
N. C. 89, 3 SE 840. See Duckworth 
v. Duckworth, 144 N. C. 620, 57 SHE 
396; Jones v. Wooten, 13% N. “C3421, 
49° SE “915. 

Oh.—Evans v. Cricket, 2 Oh. Dec. 
(Reprint) 404, 2 WestLMonth 603; 
Corrigan v. Rockefeller, 8 OhS&CP 
14, 5 OhNP 338; Aleshire v. Pitts- 
burgh, etc, R. Co., 25 OhNPNS 76; 
Bakas_ v. Casparis Stone Co., 14 
OhNPNS 577. 

Okl.—Comba v. Hirsch 
Co., 84 Okl. 170, 203 P 898. 

Or.—Hubbard v. Olsen-Roe Trans- 
Ber Cee 110 Or. 618, 224 P 636. 

268, 138 SE 475. 

Ss) D.—Risdon v. Davenport, 4 S. 
D.555,- 57 INW 7482. 

Tex.—Swift, etc., Live Stock 
Commn. Co. v. Mounts, (Civ. A.) 295 


Distilling 


Bond v. Corbett, 2- 


[§ 855 


Answer setting up new matter under the code. An 
answer, under the codes and practice acts,*’ setting 
up new matter is one in the nature of a plea in con- 
fession and avoidance,*® 
does not deny the allegations of the complaint or 
petition, but seeks to avoid such allegations by set- 
ting up new affirmative matter.°° 
available must always be specially pleaded,®! except 


and, like such plea,*® it 


New matter to be 


SW 932; Johnson v. Sherrill, (Civ. 
A.) 271 SW 276; Producers’ Oil Co. 
v. Daniels, (Civ. A.) 249 SW 308 [con- 
forming to answers to cert questions 
(Commn. A.) 244 SW 117]; Alexan- 
der v. Wroe, (Civ. A.) 164 SW 1055; 
McCommas v. Curtis, 62 Tex. Civ. A. 
227, 130 SW 594. 
Wash.—Lord v. Miller, 86 Wash. 
436, 150 P 631; Roeder v. Brown, 1 


| Wash. T. 112 


Wis.—Lightfoot v. Cole, 1 Wis. 26. 
Que.—Reg. v. Grenier, 6 Que. Q. 


[a] An answer predicated upon 
the assumption of the truth of the 
facts stated in the complaint, but 
seeking to avoid them by a defense 
arising out of the subsequent conduct 
of the parties, was formerly known 
as a plea of confession and avoidance. 
Clark vi” Dillon, — 97> IN] “YW 4870s 4S 
AbbNCas 264 [aff 11 Daly 110, 4 
NYCivProc 245, 2 McCartyCivProc 73, 
15 AbbNC 261]. 

51. Cal.—Coles v. Soulsby, 21 Cal. 
47; Terry v. Sickles, 13 Cal. 427. 

Colo.—Mason Tire Sales Co. v. 
Mason Tire, etc., Co., 73 Colo. 42, 213 
Peis. 

Ga.—Southern R. Co. v. Wessinger, 
32 Ga. A.-551, 124 SE 100. 

Ida.—Cupples v. Zupana, 35 Ida. 
458, 207 P 328. 

Iowa.—Staten v. Hammer, 121 Iowa 
499, 96 NW 964. 

Mo.—Moore v. Dawson, 220 Mo. A. 
791, 277 SW 58; Hellmuth v. Ben- 
oist, 144 Ma. A. 695, 129 SW 257. 

Mont.—Middle States Oil Corp. v. 
Tanner-Jones Drilling Co., 73 Mont. 
180,235 SP 7710, 

Mo.—Northup v. Mississippi Valley 
Ins. Co., 47 Mo. 435, 4 AmR 3 Cal- 
laway v. Collier, (A.) 246 SW 966; 
England v. Denham, 93 Mo. A. 13. 


Mont.—Herlihy v. Donohue, 52 
Mont. 601, 161 P 164. 

Nebr.—Medland vy. Connell, 57 
Nebr. 10, 77 NW 4387; Atchison, etc., 
R. Co. v. Washburn, 5 Nebr. 117. 


Nev.—Dixon v. Pruett, 42 Nev. 345, 
DP 

N. Y.—Ramme v. Long Island R. 
Co., 226 N. Y. 327, 123 NE 748; Lane 
Ve. Lutz, 180° NYY 254.5 73 NE 24s 
Linton vy. Unexcelled Fire-Works Co., 
124 N. Y. 533, 27 NE 406 [aff 10 NYS 
928]; Seymour v. McKinstry, 106 N. 
Y. 230, 12 NE 348, 14 NE 94;: Mor- 
nelle Vie ERVIN on dN Sey OOrmsoin Nemes 
429, 88 AmD 396; Kniffen v. McCon- 
nell, 30) No Ys “285s 
Realty Co., 138 App. Div. 499, 122 
NYS 861; Haffen v. Tribune Assoc., 
126 App. Div. 675, 11 NYS 225; Cool- 
ey v. New York, 85 App. Div. 107, 
82 NYS 1067; New York Cent. Ins. 
Co, v. National Protection Ins. Co., 
20 Barb. 468 [rev 14 N. Y. 85]; Swan 
Lamp Mfg. Co. v. Brush-Swan Elec- 
tric: Light Co., 61 
18 NYS 869; Hopkins v. Ensign, 11 
NYSt 85 Taff 122 4N0 Yo V44. 25. Nie 
306, 9 LRA 781]. 

N. D.—Hazen First State Bank v. 
Radke, 51 N. D. 246, 199 NW 930. 

Oh.—Bakas v. Casparis Stone Co., 
14 OhNPNS 577. 

Okl.—Kurz v. Stafford, 135 Okl. 121, 
274 RP 674; Continental Gin Co. v. 
Arnold, 52 Okl. 569,,153 P 160. 

Or,— Hubbard v. Olsen-Roe Trans 
fer Co., 110 Or. 618, 224 P 636. 

Tex.—McCartney v. Martin, 1 Tex. 
Unrep. Cas. 143; Security Banking, 
etc., Co. v. Flanagan, (Civ. A.) 241 
SW 702 [mod on other grounds 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Blixt v. Eltoma. 


N:. Yi Super. Ets 


§§ 355-356] 


where plaintiff’s own proof shows such a defense.>? 
Nor should denials be incorporated in an affirmative 
defense,°®* except in those cases where the denial goes 
merely to certain specific allegations in the complaint 
not essential to plaintiff’s case but which would, if 
true, defeat the defense set up in the answer.** 
[$356] 2. Form and Requisites of Plea or An- 
Greater strictness is required 
in framing answers or pleas in bar than in framing 
declarations or complaints,°> and under the general 


swer—a. In General. 


(Commn. A.) 254 SW 761]. 


eee .—Mabey v. O’Connor, 265 P 
597 
; Wash.—Lord v. Miller, 86 Wash. 


436,'.150 P 631; 
IWeshs Ts cr3. 

Que.—Lamarche v. Grant, 8 Que. 
Brin l95; 

[a] In Indiana it has been held 
that an answer, which does not deny 
all of the allegations of the com- 
plaint, is not sufficient as a general 
denial, but must be considered as an 
answer in confession and avoidance. 
Culp v. Watkins, 69 Ind. A. 735, 122 
NE 686; Culp v. Butler, 69 Ind. A. 
668, 122 NE 684. See Crum v. Yundt, 
12: Ind. A. 308, 40 NE 79. 

[b] In Louisiana (1) special de- 
fenses must be _ specially pleaded. 
Newspaper Feature Serv., Inc. v. 
Southern Pub. Co., Inec., 140 La. 702, 
73 S 777; Seligman v. Thriffily, 5 La. 
A. 276. (2) Matter in the nature of 
an exception in factum composite is 
in discharge and should be specially 


Meeker v. Wren, 1 


pleaded. Hoffman v. Atkins, 11 La. 
Ann. 172. 
{c] Avoidance of contract by in- 


fant.—In an action for breach of 
warranty in sale of a horse, based 
on an outstanding mortgage which 
plaintiff paid, the defense that the 
mortgage was avoided by an infant, 
who executed it, was not compre- 
hended in the general issue and 
should have been specially pleaded. 
eeDoene v. Williams, 163 Ala. 451, 50 

{d] In action by park commission- 
ers to restrain defendant from oper- 
lating automobiles for hire in park 
without a permit, if defendant de- 
sires to assert that the power exer- 
eised by plaintiff of requiring per- 
mits was not what it seemed to be 
on the face of the complaint, but was 
accompanied by such unreasonable 
conditions that he ought not to be 
required to comply with them, such 
defenses should have been pleaded. 
Palisades Interstate Park Comrs. v. 
Lent, 204 N. Y. 1, 147 NE 228. 

{e] Where defendant ‘pleads sev- 
eral matters in avoidance, he will not 
be permitted to prove others not al- 
leged in his answer. Linton v. Un- 


excelled Fire-Works Co., 124 N. Y. 
533, 27 NE 406. 
[f] Affirmative matter merely 


tending to disprove an issue present- 
ed need not be specifically pleaded. 
Mabey v. O’Connor, (Utah) 265 P 597. 

52. Alfriend v. Hughes, 4 Bush 
(Ky.) 40; Digen v. Schultz, 65 Mont. 
LOS 210" P 10D 7. 

53. Blackwell v. Columbia Trust 
Co., 199 App. Div. 759, 192 NYS 226; 
Bulova. vi. Hip aL. Barnett, Inc., 193 
App. Div. 161, 183 NYS 495; Haffen 
v. Tribune Assoc., 126 App. Div. 675, 
111 NYS 225; Cooper v. Roggen, 107 
Misc. 494, 174 NYS 687; Tracy Dev. 
Co. v. Empire Gas, etc., Co., 190 NYS 
172; Bakas v. Casparis Stone Co., 
14 OhNPNS 577. 

Denials under the codes generally 
see supra § 328 et seq. 

54. Bulova v. E. L. Barnett, Inc., 
LOSS" App ss Div, 1615. 183. NYS «495; 
Soeurbee, Inc. v. Jatison Constr. Co., 
Inc., 181 "App. Div. 662, 168 NYS 842; 
Einstein v. Hinstein, 158 App. Div. 
498, 148 NYS 706; Haffen v. Tribune 
Assoc., 126 App. Div. 675, 111 NYS 
225; Cooper v. Roggen, 107 Misc. 
494, 174 NYS 687. 

55. See supra § 202. 

56. See supra § 105. 


PLEADING 


avoidanee.°® 


57. Grimmer vy. Grimmer, 17 Ala. | 


Florida East Coast 


A. 616, 88 S 44; 
ep lil areata) 


Re CO. Va Peters, 72 Bila. 

151, AnnCas1918D 121; Allegheny Co. 
v. Allen, 69 N. J.) 1.270, 55 A724 
[app dism 196 U. S. 458, 25 SCt 311, 
49 L. ed. 651]; Clark v. Dillon, 97 
N. Y. 370, 15 AbbNCas 261. 

[a] Plea containing double intend- 
ment must be construed most strong- 
ly against the party who pleaded it. 
Florida East Coast R. Co. v. Peters, 
72 Ela. 311, 73 S 151, AnnCas1918D 


121, 
58. Desha v. Robinson, 17 Ark. 228. 
59. See cases infra this note. 
[a] Pleas held to be in confession 


and avoidance.—Drefahl v. Security 
Sav. Bank, 132, Iowa 563, 107 NW 
179 (where reply avers that contract 
was secured by unfair and undue 
means); Holt v. Hanley, 245 Mo. 352, 
149 SW 1 (where plea in answer to 
suit for admeasurement of dower ad- 
mits the marriage of plaintiff and 
death of ‘husband, and places defense 
upon new matter). 

-[b] Pleas held not to be in con- 
fession and avoidance.—Carr v. Mil- 
ler-Morris Canal, etc., Co., 105 la. 
239, 29 S 715 (where special defense, 
not in conflict with general issue 
pleaded, was set up); Barry v. Kim- 
ball, 10 La. Ann. 787 (where answer 
was consistent throughout and in- 
volved a denial of any liability ever 
having been incurred); Ogden v. At- 
las Brewing Co., (Mo. A.) 248 SW 644 
(answer alleging different contract 
than that alleged by plaintiff held not 
merely a plea in confession and avoid- 
ance). : 

[ec] Answer setting up the statute 
of limitation has been held not a 
technical plea in confession and 
avoidance, and not to confess the ac- 
tion to which it was interposed. 
Webber v. 714 Nebr. 393, 
104 NW 600. 

[ad] Whether estoppel is in con- 
fession and avoidance depends upon 
the nature of the matter alleged. 
Weber v. Ingersoll, 74 Nebr. 3938, 104 
NW 600. 

[e] Pleas of matter in extenuation 
and which neither excuse nor justify 
are tantamount to a confession. Dou- 
cet v. Wilfert, 4 La. A. 2938. 

[f] Improper designation of plea. 
—Appellee’s pleading, setting up 
waiver, was designated “estoppel,” 
and appellant, by demurrer and oth- 
erwise, objected that the facts failed 
to show that appellee had suffered 
loss and hence that there could be 
no estoppel, but the pleader having 
pleaded facts which fully met the re- 
quirements of a waiver the improper 
designation of the plea as one of 
estoppel was held immaterial. Fort 
Worth Mut. Benev. Assoc. v. Miller, 
(Tex. Civ. A.) 280 SW 338. 

60. Daniel v. Siegel-Cooper Co., 54 
Fla. 265, 44 S 949; Devoe v. Lutz, 133 
Appa, Diy. 356,227 "NYS 339°" Ward 
v. Brady, 63 Misc. 435, 116 NYS 456. 

[a] Plea which sets up no fact, 
but simply presents defendant’s con- 
struction of the contract sued on, pre- 
sents no defense. Daniel vy. Siegel- 
Cooper Co., 54 Fla. 265, 44 S 949. 

61. U. S.—Phinney v. New York 
Mut. L. ‘Ins. Co., 67 Fed. 493. 

Ala.—Rodgers v. Brazeale, 34 Ala. 
512; Reid v. Nash, 23. Ala. 733; Har- 
dy v. Montgomery Branch Bank, 15 
Ala. 722; McKeagg v. Collehan, 13 
ree 828; Mabry v. Herndon, 8 Ala. 


Ingersoll, 
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rule®*® pleas in confession and avoidance and an- 
swers setting up new matter are construed more 
strongly against the pleader,®’? but with less strict- 
ness than dilatory pleas.°’ Reference must be had to 
the particular facts alleged in order to determine 
whether or not a defense is by way of confession and 
The plea or answer must contain a 
statement of facts,®° and not of a mere conclusion of 
law,°t or mere matters of evidence,®? or mere pre- 
sumptions of fact.%* 


The plea’* or the answer,°® as 
4 

See naan v. State, 22 Ark. 

Cal.—McConoughey v. Jackson, 101 
Calis 265.035. iP 863% ).40. tAm SReaLa os 
Dutch Flat Water Co. v. Mooney, 12 
Cal. 534. 

Ga.—Graham v. Marks, 98 Ga. 67, 
25 SE 931. 

Ill.—Supreme Lodge K. P. v! Mc- 
Lennan, 69 Ill. A. 599. 


Ind.— Kelso v. Fleming, 104 Ind. 
180, 3 NE 830; Marshall v. Mathers, 
103 Ind. 4585.73) SNE VEZ 0%. Oieerne sve 


Hazlerigg, 11 Ind. 443, 71 AmD 360; 
Scott v. Brokaw, 6 Blackf. 241. 
.Ky.—Jones v. Tennessee Bank, 8 
B: Mon. 122, 46 AmD 540; Harrison 
v. Wilson, 2 A. K. Marsh. 547 
Me.— Bradbury Va Larbox; 95 Me. 


519, 50 A 710. 
ool ——Thomas v. Van Doren, 6 Mo. 
N. Y.—Ward v. Brady, 63 Misc. 
435, 116 NYS 456. 
Pa.— Weed v. Hill, 2 Miles- 122. 
R. 1I.—Granite ‘Bldg. Corp: © v: 


| Greene, 25 R. I. 586, 57 A 649. 


Tex.—Glasscock v. Hamilton, 62 
Tex. 1438. 


Va.—Cox v. Hagan, 125 Va. 656, 100 


SE 666. 
Wis.—Madison, etce., Plank Road 
Co. v. Watertown, etc., Plank Road 


Co.,. 5 Wiss 173: 
62. Boyden v. Fitchburg R. Co., 70 
WEE aber OO Aes tls Mackenzie v. Da- 


vidson;, (20 “U Ci= Coe PAPCOntpe Less 
Reg. v. Grenier, 6 Que. Q. B. 31. 
63. Pattison v. Taylor, 8 Barb. (N. 
Y.)'°250: 
64 Ala.—Powell_ v. Crawford, 


110 Ala. 294, 18. S 302. 
Del.—Bavarian Brewing Co. v. Ret- 

kowski, 31 Del. 225, 113 A 903. 
Fla._-Ahren v. Willis, 6 Fla. 359. 
Til.—Merriweather v. Gregory, 3 

i. a Morehouse y. Fowler, 69 Ill. 


N. Y.—Van Ness v. Hamilton, 19 
Johns. 349; Spencer v. Southwick, 9 
Johns. 314 

Pa.—Bakes v. Reese, 150 Pa. 44, 24 
A 634; Strawn v. Park, 1 Phila. i78. 

Eng. —Benham v. Mornington, a Ges 
B. 133, 54 ECL 133, 136 Reprint 54. 

Ont. ”_Upper Canada Trust, ete: Co. 
Vii stam LcOn eRe mbps 98: Mur- 
ray v. Mountjoy, 4 U. Cc. Cc. P. 169; 
Hamer ve. Laing, 13830: Cy @alb. 233. 


65. Colo.—Moffat v. Dickson, 3 
Colo, 313. 
Ga.—Brunswick, ete, R. Co. v. 


Clem, 80 Ga. 534, 7 SE 84. 

In nd.—Winstandley v. Rariden, 110 
Tre 1405 od NG Ee SIL 

La.—Chase v. New Orleans Gas 
Light Co., 45 La. Ann. 300, 12 SE 308. 


Mo.—Ryan v. Riddle, 109 Mo. A. 
PLS. 82.18 Wie Te 
Mont.—Vaughan v. Kujath, 44 


Mont. 484, 120 P 1121. 
Nev.—Dixon v. Pruett, 42 Nev. 345, 
We Fy alle 
Y.—Abt-Bernot, Inc. v. Holland- 
Ainérican Line, 126 Mise. hg? 2h LIN YS: 


N. C.—McKinnon v. McIntosh, 98 
N. C. 80, 3 SE 840. 

Or.—Hubbard v. Olsen-Roe Trans- 
fer Co., 110 Or. 618, 224 P 636. 

Tex.—Henry v. McCardell, 15 Tex. 
Civ. A. 497, 40 SW 172. 

Wash.—Roeder v. Brown, 1 Wash. 
fs bee Oa bees 

Wis.—Lightfoot v. Cole, 1 Wis. 26. 

Ph cin ears v. DeBlaquiere, 34 

Q. B. 498; Perdue v. Chingua- 

ae AO eA IVC} Q. B. 61 

[a] While the code abolished all 
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the case may be, should be certain, at least to a com- 
mon intent,®* and should fairly apprise plaintiff of 
The answer should 
be as full and complete in substance as a special plea 
The facts must be set out with the 


the facts relied on as a defense.*7 


at common law.®® 


same precision as in a complaint.®® 
should clearly appear to relate to the same matters 
alleged by plaintiff,7° and should not contain super- 
A common provision 
of the codes is that the new matter alleged in the an- 
swer should be stated in ordinary and concise lan- 
Argumentative de- 
nials™* in a plea or answer by way of confession and 
Uncertainty, however, may be 


fluous or repugnant matter.“ 


2 


guage,’? without repetition.*® 


avoidance are bad.*° 


technical rules of pleading, it did not 
abolish those dictated by good sense 
and necessary to carry into effect 
its own provisions; and therefore the 
facts relied on as a defense must be 
set forth with so much certainty as 
to enable the court to say that, if 


true, they constitute a bar to the 
action. Gihon v. Levy, 9 N. Y. Su- 
per. 176. 

66. See supra § 221. See also su- 
pra § 90. 

67. Fla.—Ahren v. Willis, 6 Fla. 
359. 


Ga.—Hart v. Phenix Ens. Co., 113 
Ga. 859, 39 SE 304. 

La.—Chase v. New Orleans Gas 
Light Co., 45 La. Ann. 300, 12 S 308; 
Hivert v. Lacaze, 3 Rob. 357. 

N. Y.—Abt-Bernot, Ine. v. Holland- 
American Line, 126 Misc. 7, 211 NYS 


736. 

N. C.—McKinnon.v. McIntosh, 98 
N. C. 89, 3 SE 840. 

[a] Defense based upon a contract 


must set forth the terms of the con- 
tract. Hart v. Phenix Ins. Co., 113 
Ga. 859, 39 SE 304. : 

68. Ayrault v. Chamberlain, 33 
Barb. (N. Y.) 229; Gottesman v. El- 
lendman, 30 Pa. Dist. 170, 171 [quot 
Cyc]. ; 

69. Mont.—Vaughan v. Kujath, 44 
Mont. 484, 120 P 1121. 

Nev.—Dixon v. Pruett, 42 Nev. 345, 
glelds eae ’ 

N. ( Y¥.—Tracy: Dev. Co. v..Empire 
Gas, ete., Co., 190 NYS 172. See Lud- 
low v. Woodward, ELF App. Div. 525, 
102 NYS 647. 
~ Or.—Hubbard v. Olsen-Roe Trans- 
fer Co., 110-Or. 618, 224 P 636. 

Pa.—Gottesman v. Ellendman, 30 


Pan bist. LTO, "17L, [auot Cyc}. 
Wash.—Meeker v. Wren, 1 Wash. 
Ee te(Bie 
See also supra § 86 et seq. 
70. Ill.—Tojo  v. Illinois, ete., 


Bridge Co., 13 Ill. A. 589. 

Ind.—Pyle v. Peyton, 146 Ind. 90, 
44 NE 925; Shauver v. Phillips, 7 
Ind. ae. 12, 32 NE 1131, 34 NE 450. 

N. Y.—Newton v. Lee, 139) Nin we 
332, 34 NE 905. 

S. C.—hLiles v. Harris-Grimes Co., 
76 SE i115. 

Sask.—Martin v. Haack, [1925] 3 
DomLR 112, 2 WestWkly 193. 

[a] TIllustrations.—(1) In an ac- 
tion on certain notes, an allegation in 
the answer that defendant had been 
employed by plaintiffs to act as gen- 
eral agent of an insurance company, 
with the right to receive certain re- 
newal commissions on premiums paid 
on policies procured by defendant, 
and that there was due for such com- 
missions a sum in excess of the 
amount of plaintiff's claim, was not 
germane to the causes of action al- 
leged in the complaint, and was 
therefore not available as a defense, 
although it might constitute a coun- 
terclaim. Prosser v. Maxon, 52 Misc. 
18, 100 NYS 815. (2) Where defend- 
ants were sued as principals, a plea 
that they were guarantors or sureties 
was bad, as the action could not be 
supported by proof that goods were 
sold to a third party and that de- 
fendants were guarantors. Newton 


PLEADING 


plaintiff.7§ 
The averments 
fense.?® 


General. 


v. Lee, 139 N. Y. 332, 34 NE 905. 

[b] “Affirmative cause of action.” 
—The code of civil procedure does 
not authorize a defensive pleading 
designated as “an affirmative cause 
of action.” National Gum, etc., Cv. 
v. Century Paint, etc., Co., 124 App. 
DAV 31.5 OO nO LO OREN OS 28.08 

[c] Where defendant has a reme- 
dy by way of counterclaim (1) for 
unliquidated damages upon an inde- 
pendent contract, he cannot set up 
such claim as a defense. Martin v. 
Haack, (Sask.) [1925] 3 DomLR 112, 
2 WestWkly 193. (2) In an action 
on notes and accounts by the assignee 
thereof, allegations that plaintiffs as 
competitors conspired to injure de- 
fendant’s business, etc., which set 
up .an alleged tort, cannot be sus- 
tained either as a defense, or as a 
counterclaim. Liles v. Harris-Grimes 
ComA(Ss CpG pon bt: 

Relevancy generally see supra § 94. 

71. Ryan v. pists, 109 Mo. A. 115, 
82 SW 1117. 

[a] Superfluous ‘or repugnant al- 
legations should be eliminated by mo- 
tion. Ryan v. Riddle, 109 Mo. A. 
UB es Sona Vee elede ce 

Surplusage generally see supra § 83. 

72. See statutory provisions; and 
Gottesman vy. Ellendman, 30 Pa. Dist. 
SIO MRFIES Whohb one Ono 

[a] In an action on a note, an al- 
legation in the answer that the note 
after maturity and payment was de- 
livered to plaintiff by his indorser 
for no value was too vague and in- 
definite to meet the requirements of 
Code Civ. Proc. § 500, that the an- 
swer must contain a statement of any 
new matter constituting a defense in 
ordinary and concise language. Lud- 
low v. Woodward, 117 App. Div. 525, 
102 NYS 647, 39 NYCivProc 26. 

73. See statutory provisions; and 
Gottesman v. Ellendman, 30 Pa. Dist. 
LO; 17 ha wor, Gye]: 

[a] Repetition in second defense 
of all denials and allegations plead- 
ed in the first defense is not a-state- 
ment of new matter in the form re- 
quired by the practice. Tracy Dev. 
Co. v.. Empire Gas, etc., Co., 190 NYS 


172. 
Argumentative denials see su- 
pra § 328. 

75. Bavarian Brewing Co. v. Ret- 
kowski, 31 Del... 225, 113 A 9038; Sul- 
livan v. Harrisonville Bank, (Mo.) 
293 SW 129. 

76. Florence Oil, etc., Co. v. Far- 
rar, 109 Fed, 2544 48 CCA 345; Vigo 
County v. Hale, 84 Ind. A. 183, 145 
NE _ 508. 

Waiver of objections to pleading 
generally see infra § 1228 et seq. 

77. Devoe v. Lutz, 133 App. Div. 
356, 117 NYS 7339; Brackett’ v.Ost- 


rander, 126 App. Div. 52957210 NYS 
ES) 
[a] Sufficiency of separate de- 


fenses which do not refer to other 
portions of the answer must be de- 
termined without reference to such 
other portions. Brackett v. Ostrand- 
er, 126 App. Div. 529, 110 NYS 779. 
Aider of insufficient plea by ref- 
erence to others see supra § 251. 
78. Martin v. Smith, 104 SW 310, 


[§§ 356-357 


waived by the failure of plaintiff to file a motion 
against the answer.*® Hach separate defense shoul 
be complete in itself,*” but need not set up matter 
which should be pleaded by way of replication by 
The defense may be pleaded in the alter. 
native if each alternative constitutes a complete de- 
The practice in some jurisdictions may re- 
quire special pleas to be accompanied by certificates 
of counsel that they are well founded.®°® 

[§ 357] b. Confession or Giving Color—(1) In 
Pleas or answers by way of confession and 
avoidance must give color;*! that is, they must con- 
fess an apparent or prima facie right of action in 
plaintiff,’ independent of the matters alleged in 


31 KyL 882. 

79. Beall v. January, 62 Mo. 434; 
Peyman v. Bowery Bank, 14 App. Div. 
432, 48 NYS 826. 

Alternative allegations 
see supra § 

80. Wilkinson v. Pomeroy, 
Casi Nos 17,074, .9) Blatcht.5 13. 

81. U. S.—Dibble v. Duncan, 7 F. 
Cas. No. 3,880, 2 McLean 553; Hal- 
stead v. Lyon, 11 F. Cas. No. 5,968, 2 
McLean 226. 

Ala.—Central of Georgia R. Co. v. 
Williams, 200 Ala. 73, 75 S 401. 

Colo.—Denver Auto Goods Co. v. 
Radiator, 62 Colo. 549, 163 P 855. 

Del.—Bavarian Brewing Co. v. Ret- 
kowski, 31 Del. 225, 113 A 903; La- 
age v. Crossan, 26 Del. 376, 84 A 

Fla.—Florida East Coast R. Co. v. 
Peters, 72. Hla. 311, 73 S_151, Ann@as 
EOL: 12 

Ill.— Wiley v. National Wall Paper 
Con, CON Me AS 543 

Ind.—Cooper v. Smith, 119° Ind? sis; 
21 NE 887. 

Tee es v. Dwight, 18 Iowa 


generally 
29) Ee 


—Shipp v. Patton, 123 Ky. 65, 
93 ow 1033, 29 KyL 480. 
Mont. —Mauldin v. Ball, 5 Mont. 96, 
ee OO 
Nev.—Parks v. Western, etc., Tel. 
er 45 Nev. 411, 197 P 580, 204 P 


N. J.—Willets Mfg. Co. v.- Mercer 
County, 60 N. J. Li. 29, 37 A 609. 

N. Y.—Collet v. Flinn, 5 Cow. 466. 
But see Taylor v. Richards, 22 N. Y. 
Super. 679, 680 (where the court said 
that a defendant, in order to avoid, 
need not confess, ‘put has the right to 
say: “I deny your alleged cause of 
- but if you shall succeed 
in’ proving it, still I am not liable, 
because, ete.’ 

Oh.—Aleshire v. Pittsburgh, ete., R. 
Co., 25 OhNPNS 76. 

Okl.—Merten vy. San tah os Nat. 
Bank, 5 Okl. 585, 49 P 91 

Tex, —Swift, éte., Come 
Mounts, (Civ. A.) 295 SW 932. 

Vt.—Dunlevy v. Fenton, 80 Vt. 505, 
68 A 651, 130 AmSR 1009. 
hie B.—Driscoll v. Barker, 18 N. B. 


| Ont.—Monaghan vy. Hayes, 4 U. C. 
C. P..1; Millard v. Kirkpatrick, 4 U. 
CeO. B. 248. 

“The element of confession ‘ 

is as essential as that in avoidance. ” 
Aleshire v.: Pittsburgh, etc., R. Co., 
25 OhNPNS 76, 84. See Shearin Vv. 
Pizitz, 208 Ala. 244, 94 S 92; Smith 
v. Agee, 178 Ala, 627, 59 S 647, "AnnCas 
195 129. 
_ [a] Plea of son assault demesne 
is by way of confession and avoid- 
ance, and must give color. Shirley 
Vv. Renick, 151 Ky. 25, 151° S'w* 357. 

Accompanying general denial see 
supra § 250. 

82. Bavarian Brewing Co. v. Ret- 
kowski, 31 Del. 225, 113 A 903; Ran- 
del v. Chesapeake, etc., Ra Commu Dels 
233; Wiley v. National Wall Paper 
Co.,. 70 Ill. A. 543; Merten v. San 
Angelo Nat. Bank, 5 Okl. 585, 49 P 
913; Blood v. Adams, 33 Vt. 52: 

[a] “ ‘Colour’ is a term of the an- 


— 


COPE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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avoidanee,®? although there are cases which, relax- 
ing the rule generally announced, hold that defend- 
ant, in order to avoid allegations of the complaint 
by pleading new matter, need not confess but has the 
right to put plaintiff to his proof.$4 
need not be formal or express,*® if it be impliedly in, 
or inferable from, the matter set forth in the plea 
The requirement of an express or im- 
_plied admission is the same under the codes as at 


or answer.*® 


common-law.8* 


[§ 358] (2) Hypothetical Admissions. 
firmative defense in the nature of a plea in confes- 
sion and avoidance, which contains merely hypotheti- 
eal admissions, is bad,§® but it has been held that, 


cient rhetoricians and was adopted at 
an early period into the language of 
pleadings. As a term of pleading it 
Signifies an apparent or prima facie 
right, and the meaning of the rule 
that every pleading in confession or 
avoidance must give color, is that it 
must admit of an apparent right in 
the opposite party, and rely, there- 
fore, on some new matter by which 
that apparent right .is defeated.” 
Stephen Pl. p. 220 [quot Merten v. 
San Angelo Nat. Bank, 5 Okl. 585, 
589, 49 P 913]. 

[b] Admissions only cover mat- 
ters which plaintiff must prove to 
sustain cause of action, and does not 
include matters which defendant is 
required to plead and prove as La 
fense. Swift, etc., Commn. Co 
Mounts, (Tex. Civ. A.) 295 sw. “932. 
See also cases supra note 81. 

{c] Plea of justification does not 
admit all facts in plaintiff's petition, 
but admits only a prima facie case, 
and claims justification on the part 
of defendant. Smith v. Savannah 
Electric Co., 25 Ga. A. 59, 102 SE 548. 

83. Willets Mise "Covi vel vercer, 
County, 60 N. J. L. 29, 37 A 609; Dun- 
levy v. Fenton, 80 Vt. 505, 68 "A GoL, 
130 AmSR 1009. 

84. Hornsey v. Adams, 86 SW 514, 
27 KyL 683; Ogden v. Atlas Brewing 
Co., (Mo. A.) 248 SW 644; Mendelt- 
son v. Margulies, 157 App. Div. 666, 
142 NYS 825; Taylor v. Richards, 23 
N. Y. Super. 679; Hutchison Land Co. 
v. Whitehead Bros. Co., 127 Misc. 
558, 217 NYS 413. 

“Some of the facts stated in the 
complaint may be true, some may be 
false, and there may be facts not 
therein alleged which are ‘new mat- 
ter’. The facts stated truly in the 
complaint, with these new facts, may 
constitute a complete defense, yet 
there may not be a complete confes- 
sion, because other facts stated in 
the complaint are not true.’ Devoe 


Vv Lutz, 9138 App, Diy. 356, 361, 117 
NYS. 339. : : 

[a] “echnical decisions and dicta 
to the contrary [have] been 
overruled.” Krauss Engineering Co. 
v. McKinnon, 66 Misc. 181, 182, 121 
NYS 396. 

[b] Denial of an allegation may 


be included in an affirmative defense. 
Douglass v. Phoenix F. Ins. Co., 138 
N. Y. 209, 33 NE 938, 34 AmSR 448, 
20 LRA 118; Krauss engineering Go} 
v. McKinnon, 66 Misc. 181, 121 NYS 
396. 

[ec] Merely pleading inconsistent 
facts.—Pleading in an affirmative de- 
fense of facts inconsistent with al- 
legations of the complaint is not 
equivalent to a denial. Krauss En- 
gineering Co. v. McKinnon, 66 Misc. 
TS AL IN NAS) eG) Meeker 

85. Driscoll v. Barker, 18 N. B. 
407. 

[a] In Nevada, under the codes, it 
is not necessary that an answer shall 
formally admit or deny allegations of 
the complaint if it sets up affirma- 
tively matter which in law defeats 
the,cause of action. State v. Stresh- 
ley, 46 Nev. 199, 209 P 712. 

[b] In Texas all that is essential 
is to set up the facts constituting the 
matter in avoidance. Southern Sure- 


“411,197 P 580, 204 P 884; 


| Shank, 53 Colo. 446, 128 P56; 
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where the hypothetical clause may be treated as mere 
surplusage, it does not invalidate the plea.*® 
averring that “the several causes of action, &c., if 
any such there were, or still are, did not accrue,” ete., 
is bad for not giving color,®° as is also a plea refer- 
ring to the cause of action alleged as the 
posed” debt, “if any such there be,”®! or “the said 
supposed grievances.””®? 

[§ 359] c. Avoidance. 


A plea 


“said sup- . 


A plea in confession and 


avoidance or an answer setting up new matter should 


AN ate 


ty Co. v. Sealy Independent School 
Dist., (Civ. A.) 10: Sw (2d) 786. 

86. Ky.—Shirley v. Renick, 151 
Ky. 25, 151 SW 35%. 

Mont. —Mauldin v. Ball, 5 Mont. 96, 
1 P 409. 

Okl.—Merten vy. San Angelo Nat. 
Bank, 5 Okl. 585, 49 P 913. 

Vt.—Dunlevy v. Fenton, 80 Vt. 505, 
68 A 651, 130 AmSR 1009. 

N. B.—Driscoll vy. Barker, 18 N. B. 


407. 
87. Ind.—Cooper v. Smith, 119 Ind. 
313, 21 NE 887. 


Iowa.—Jackson vy. Steamboat Rock 
Independent School Dist., 110 Iowa 
38138, 81 NW 596; Runkle v. Hartford 
Ins. €o:, 99 Jowa 414, 68° NW 712% 
Morgan v. Hawkeye Ins. Co., 37 Iowa 
359; Anson v. Dwight, 18 Iowa 241. 

Ky.—Shirley v. Renick, 151 Ky. 
25,228,. Lol Sw esis 

Mont.—Mauldin v. Ball, 5 Mont. 96, 
1 P 409. 

Okl.—Merten v. San Angelo Nat. 
Bank, 5 Okl. 585, 49 P 913. 

Tex.—Swift, etc., Live Stock 
Commn. Co. v. Mounts, (Civ. A.) 295 
SW 932. 

“Although forms have been abol- 
ished by the Code of Practice, the 
substance of the common-law rules 
of legal procedure remains, except 
where they conflict with the spirit of 
our statutory regulations upon the 
subject of pleading and practice.” 
Shirley v. Renick, supra. 

88. Ouray First Nat. Bank v. 
Shank, 53 Colo. 446, 128 P 56; Parks 
v. Western Union Tel. Co., 45 Nev. 
Stroock 
Plush Co. Vv. Talcott, 129 ‘App. Div. 
14, 113 NYS 214; Goodman v. Robb, 
41 Hun 605, 5 NYSt 242; Saleeby v. 
New Jersey Cent. R. Co., 40 Misc. 
269, 81 NYS 903. But see Wiley v. 
Rouse’s Point, 86 Hun 495, 498, 33 
NYS 7738 (holding that defendant not 
denying the allegations of the com- 
plaint could properly use in his plead- 
ing the language “if the plaintiff 
fell,’”’ ete., such fall was caused by 
her contributory negligence); Tay- 
lor v. Richards, 22 N. Y. Super. 
(holding that an answer may aver 
that “if” defendant entered into the 
contract sued on, or “if” he promised 
to pay the sum sued for, it was joint- 
ly with others named). 

Hypothetical pleading generally see 
supra § 87. 

Objection by demurrer see infra § 


478. 

89. Corn v. Levy, 97 App. Div. 48, 
89 NYS 658; Federal Advertising 
Agency, Inc. v. Rubber, etc., Trim- 
ming Co.,°172" NYS*186. 


Surplusage generally see supra § 


Nat. Bank  v. 
Mc- 
Cormick v. Pickering, 4 N. Y. 276; 
Conger v. Johnston, 2 Den. (N. Y.) 
96; Bacon v. Johns,-6 N: B. 257 

91. Margetts v. Bays, 4 A. & HF. 
489, 31 BCL 228, 111 ‘Reprint 871. 
But see Burrowes v. DeBlaquiere, 34 
U. C. Q. B. (Ont.) 498 (holding a plea 
not objectionable which referred to 
plaintiffs’ claim as “plaintiffs’ alleged 
elaim, if any’’). 

92. Perdue v. Chinguacousy, 25 U. 
Cc. Q. B. (Ont.) 61, 65. But see Kave- 


90. Ouray First 


set forth such facts as, if true, would defeat plain- 
tiff’s right to recover.°? 
which does not set up matter in avoidance is bad.°* 
Hence, if the truth of the matter set out as in 


A plea which confesses but 


staff v. Russell, 10 M. & W. 365, 152 
Reprint 511 (holding that the word 
“supposed” is a sufficient admission 
of a cause of action). 

93. U. S.—Mitchell v. Clark, 110 
U.S. 633, 4 SCt-170, 28 L: ed. 279. 

Ala.—Western Union Tel. Co. v. 
Hill, 163 Ala. 18, 50 S 248, 23 LRANS 
648, 19 AnnCas 1058; Roland v. Lo- 
gan, 18 Ala. 307; Grimmer v. Grim- 
mer, 17 Ala. A. 616, 88 S 44. 
sont Edwards v. State, 22 Ark. 

Cal.—Ladd v. Stevenson, 1 Cal. 18. 

Del.—Bavarian Brewing Co. v. Ret- 
kowski, 31 Del. 225, 113 A 903. 

Fla.—Florida East Coast R. Co. v. 
Peters, 72 Fla. 311, 73 S 151, AnnCas 
1918D 121. 

Ga.—Brunswick, etc., R. Co. v. Clem, 
80 Ga. 534, 7 SE 84. 

THT —Supreme Lodge K. P. v. Mc- 
Lennan, 69 Ill.-A. 599 [aff-171 111. 
417, 49 NE 530]. 

Ind.—Walter v. Hartwig, 106 Ind. 
123, 6 NE 5. 

Ky.—Owensboro, etc., R. Co. v. Har- 
BAe 94 Ky. 408, 22 SW 545, 15 Kyl 

Me.—Bradbury v. Tarbox, 95 Me. 
ets FOAL LO: 

Md.—Glenn v. Williams, 60 Md. 93. 
Me .—Thomas y. Van Doren, 6 Mo. 

Nebr.—Lutz v. Pender Nat. Bank, 
73 Nebr. 314, 102 NW 673. 

BEA J.—Hopple v. Higbee, 23 N: J. 

N. Y.—Bells v. Dumary, 84 App. Div. 
105, 82 NYS 531; Carter v. Koezley, 
225NP VY. Super: 583, W4cAbber We7; 
Saleeby v. New Jersey Cent. R. Co., 
40 Misc. 269, 81 NYS 903; Hollister 
v. Kolb; 12 NYS 613. 

Oh.—Keith v. New York Cent. R. 
Co;;..2. (Oh.., Dec. = (Reprint) = 1257 
WestLMonth 451. 

Pa.—Strawn v. Park, 1 Phila. 178. 

R. I.—Granite Bldg. Corp. v. Greene, 
Bb Re T.c586, bi TAg6 a9: 

BY) Ty 


S. C.— Hughey v. Kellar, 
268, 13 SE 475; Lynch v. Withers, 2 
Si0Gomy. 0 dais, 

S. D.—Risdon v. Davenport, 4: S. 
D. 555, 57 NW 482. 
Vt.— Joy v. Hull, 4 Vt. 455, 24 AmD 


625. 
Va.—Cox v. Hagan, 125 Va. 656, 
100 SE 666. 


Wis.—Sargeant v. Downey, 49 Wis. 
524, 5 NW 908. 
5 N. S.—Atty.-Gen. v. Page, 3 N. S. 
6 


31 Que.—Reg. v. Grenier, 6 Que. Q. B. 
94. Ala.—Pollard v. 


‘Stanton, 5 
oe 451; Gayle v. Randle, 4 Port. 
32. 


Ind.—Walter vy. Hartwig, 106 Ind. 
123, 6 NE 5 

N. Y.—Barnard v. Lawyers’ Title 
Ins. Co. 45) Mis ews 77; 94) Nisa 

Wis.—Sargeant v. Downey, 49 Wis. 
524, 5 NW 908. 

Iing.—Fillieul v. Armstrong, 7 A. 
ae 557, 34 ECL 298, 112 Reprint 
eae .—Shields v. Peak, 8 Can. S.: C. 


See McMahon vy. Berton, 6 N. B. 
706 (to the effect that, where in an 
action for trespass the general right 
of plaintiff is not denied, and a par- 


294 [49 C.J.] 


avoidance in the plea may be admitted and the action 
bad.?® 

ance must be as broad as the confession.®® 
eral rule is that the matter pleaded must go to 
cause of action and not simply to the 
amount,®* or in mitigation of damages,?* although 


in some jurisdictions such pleas are 
99 


be still maintainable, the plea is 


avoid the 


der the codes as partial defenses. 


avoidance should consist of facts, not legal conelu- 
It is sufficient if the 
plea alleges facts which constitute a defense,*® and it 
need not anticipate plaintiff’s reply.* 

{§ 360] d. Allegations on Information and Belief. 
Facts in a plea in confession and avoidance should be 
It is not in the absence of stat- 
ute® sufficient to allege that defendant is informed 
But under the code 


sions,! or matters of evidence.? 


alleged positively.® 
and believes that they are true.’ 


ticular title or easement is claimed by 
defendant, defendant must show by 
his plea how the particular right was 
disjoined from the right to the land). 

95. Curtis v. Central R. Co., 6 F. 
Cas. No. 3,501, 6 McLean 401; Smith 
v. Ely, 22 F. Cas. No. 13,043, Fish. Pat. 
R. 339, 5 McLean 76; Ladd v. Steven- 
son, 1 Cal. 18; Atty.-Gen. v. Page, 3 
N.S. 262. 

96. Le Fevre v. Crossan, 26 Del. 
376, 84 A 12%; Florida East Coast R. 
Co. v. Peters; 72 Fla..311, 73S 151; 
AnnCas1918D 121; Hathorn v. Con- 
gress Spring Co., 44 Hun 608, 8 NYSt 


511; Strawn v. ‘Park, 1 Phila. (Pa.) 
178, 
[a] Molliter manus imposuit, re- 


quiring only gentle or moderate force, 
cannot be interposed in avoidance 
where the declaration charges an ag- 
gravated use of force. Le Fevre v. 
Crossan, 26 Del. 376, 84 A 127. 

97. King v. American Transp, Co., 
14 F. Cas. No. 7,787, 1 Flipp. 1; Keith 
v. New York Cent. R. Co., 2 Oh. Dec. 
(Reprint) 125, 1 WestLMonth 451. 

98. Ind.—Smith v. Lisher, 23 Ind. 
500. See Allis v. Nanson, 41 Ind. 
154 (where the question was referred 
to, but not decided by, the court). 

Ky.—Pope v. Davidson, 5 J. J. 
Marsh. 400. 

N. J.—Hopple v. Higbee, 23 N. J. 


15.1342, 

on emg tat v. Waite, 7 HowPr 
ee ee v. Hull, 4 Vt. 455, 24 AmD 
ee oe v. Durham, 21 Q. B. D. 

N. S.—Weatherbe v. Whitney, 30 
N.S. 492 

Pleading matters in mitigation of 
damages see Damages § 319. 

OO eMicky rine: vy.“ UBuil; 916 SN. Y. 
297, 60 AmD 696; Beckett v. Law- 
rence, 7 AbbPrNS (N. Y.) 403; Herr 
v. Bamberg, 10 HowPr (N. -Y.) 128; 
Pursley v. Bennett, 11 Ont. Pr. 64. 


Partial defenses generally see su- 
pra §°245. 


1. See supra § 356. 

2. See supra § 356. 

8. See cases passim this section. 

4 Grum v. Barney, 55 Cal. 254; 
Lutz v. Pender Nat. Bank, 73 Nebr. 


314, 102 NW 673; Larson v. Pender 
First Nat. Bank, 66 Nebr. 595, 92 NW 
729. 

5. See cases infra note 7. 
supra § 86. 

6. See statutory provisions. 

7. YWrightivin Evans, 153 +Ada!> 103; 
State v. Tuffts, 28 Ark. 502; Werfel- 
man v. Quick, 187 App. Div. 732, 176 


See also 


NYS 58. 
8. Risdon v. Davenport, 4 S. D. 
555, 57 NW 482. See also supra § 163. 
9. Ala.—Louisville, ete. R. Co. v. 


Dawson, 11 Ala. A. 621, 66 S 905. 
Pa.—Oak Lane Day School y. Vir- 
ginia F. & M. Ins..Co., 8 Pa. Dist. & 
Co. 194; Gottesman v. Ellendman, 30 
Pa, Dist. LTO 171. [quot.Cye]. 
Vt.—Noyes’ vy. Pieree, 97| Vt) 18s; 


PLEADING 


The avoid- 
The gen- 


admissible un- 
The matter in 


122 A 896. 
EE: —Taylor v. Jermyn, 25 U. C. 
Sask. oe eetein Vv. Brunton, 6 


WestWkly 1034. 
10. U.S.—U.S. v. Ordway, 30 Fed. 


30. 

Cal.—Hanley v. Murphy, 70 Cal. A. 
Woe cows eee Ons 

Colo.—Temple v. Teller Lumber Co., 
58 Colo. 497, 106 P 8. 

Ida.—Smith v. Marley, 39 Ida. 779, 
230 P 769. 

Ind.—Evans v. Queens Ins. Co., 5 
Ind. A. 198, 31 NE 843. : 

Iowa.—Cook v. Union Pac. R. Co., 
178 Iowa 1030, 158 NW 521. 

Kan.—Sullivan v. Darratt, 83 Kan. 
799% 109 Poult: 

Ky.—Moore’ v. DD ie gelaye 
799, 164 SW 103. 

La.—Andry v. Southland Dev. Co., 
Ine., 9: dua. A. 630,.121 S 687. 

Mo.—State v. Williams, 48 Mo. 210; 
Northrup v. Mississippi Valley Ins. 
Co., 47 Mo. 435, 4 AmR 337. 

Mont.—Nelson v. Young, 70 Mont. 
LIZ 224 P23 7.2 

Nebr.—Chicago, et Ring CO. =H Ve 
Shaw, 63 Nebr. 380, 38 NW 508, 56 
LRA 341. 

Nev.—Dixon v. Pruett, 42 Ney. 345, 
LTP) det, ; 

N. Y.—Manning v. Winter, 7 Hun 
482; Stoddard v. Onondaga Annual 
Conference M. KE. Church, 12 Barb. 
573; Burkert v. Bennett, 35 Misc. 318, 


Damron, 


$19, 71 NYS ‘$144; Strauss v.. Union 
Cent: l, Ins.. ‘Co,, 33: Mise. 671, 67 
NYS 931. 


Oh.—In Shur v. Statler, 2 Oh. Dec. 
(Reprint) 70, 73, 1 WestLMonth 317. 

Okl.—Kurz v. Stafford, 135 Okl. 121, 
274 P 674. 

Or.—Hubbard v. Olsen-Roe Trans- 
fer Co., 110 Or. 618, 224 P 636. 

Tex.—Alexander vy. Wroe, (Civ. A.) 
164 SW 1055. 

Wash.—Northwest Land, ete., Co. 
vy. Addington, 98 Wash. 576, 168 P 164. 

11. Barker v. Wheeler, 62 Nebr. 
150, 87 NW 20; Oak Lane Day School 


Vay Virginia: & MM. Ins: Co., .8 Pa. 
Dist. & Co. 194. 

sae Ky.—Baum v. White, 5 Ky. Op. 
*Minn,—Henry v. Bruns, 43 Minn. 


295, 45 NW 444. 

Nev.—Dixon v. Pruett, 42 Nev. 345, 
Lee 1 

N. Y.—Prouty v. Swift, 51 N. Y. 
594; Wood v. Henry, 40 N. Y. 124; 
Kelly v. Whitehall Nat. Bank, 190 
App. Div. 760, 180 NYS 606; Cooper 
v. Roggen, 107 Misc. 494, 174 NYS 
687; Prosser v. Maxon, 52 Mise. 18, 
100 NYS 815. 

Okl.—Missouri, ete., R. Co. v. Wil- 
kins, 125 Okl. 150, 956 P 910. 
wack C.—Liles vy. Harris-Grimes Co., 


SE: 115. 
1386 SW 521. 
oe —Martineau v. School Comrs., 
2 Que. Pr. 201. 
tts Insufficient answers.—(1) In| 


Tex.—Freeman v. Cleary (Civ. A.) | 


{§§ 359-361 


practice it has been held that affirmative matter in 
an answer may be alleged on information and belief 
with the same effect as in a complaint.® 

[§ 361] 3. Matters Pleadable. 
avoids the action and which plaintiff is not bound to 
prove in the first instance in support of his cause of 
action is matter that may be pleaded in confession 
and avoidance at common law,® or as new matter un- 
der the code practice.t° It means matter extrinsic to 
the matter which is set up in the complaint as the bas- 
is of the cause of action,!! and must consist of affirma- 
tive matter such as, if true, would defeat the cause of 
action set up in the complaint.*? 
matter for the defense not provable under a denial, 
that is, facts outside of an issue raised or that could 
have been raised by denial,1* and, hence, any matter 
embraced in an issue raised, or in any issue which 


Any fact which 


New matter is 


an action on a contract, defendant’s 
affirmative defense that the parties 
entered into a different contract and 
that plaintiff had received payment 
thereunder constitutes no defense to 
plaintiff's cause of action. Cooper v. 
Roggen, 107 Misc. 494, 174 NYS 687. 
(2) An answer in an action for per- 
sonal injuries which avers that the 
allegations of injury in the petition 
were overdrawn and exaggerated to 


influence the court and jury, and that - 
efendant has been willing to adjust. 


with plaintiff amicably any just 
claim, but that plaintiff and his coun- 
sel are not willing to adjust the 
claim, and that plaintiff is seeking to 
extort from defendant money on al- 
legations he knows to be untrue, etc., 
sets up no defense. Freeman v. 
Cleary, (Tex. Civ. A.) 136. SW 521. 
(3) Failure of plaintiff to file a copy 
of the account sued on has been held 
not proper matter of answer where a 
different remedy was provided by 
statute. Henry v. Burns, 43 Minn. 
295, 45 NW 444, 

13. Staten Island Midland R. Co. 
v. Hinchcliffe, 34 Mise. 49, 68 NYS 
556; and cases passim this section. 

[a] “Denial” and “defense” dis- 
tinguished.—(1) ‘“‘A denial . . . [is] 
a traverse only of the complaint. A 
defense . [consists] of an affirm- 
ative statement of new matter only.” 
Skains vy. Barnes, 168 Ala. 426, 430, 
53..S. 268 [eit Cyc]. To same effect 
see Yarger v. Chicago, etc., R. Co., 78 
Iowa 650, 43 NW 469; Haywood v. 
Seeber, 61 Iowa 574,16 NW 727. (2) 
Whether defensive matter is new is 
to be determined by its effect on the 
issues presented by the complaint, 
and, if it controverts the cause of ac- 
tion, and tenders no new issue, it is 
a traverse; if it introduces a new 
element by way of confession and 
avoidance, it is. new matter, and 
should be affirmatively pleaded. Cup- 
ples v. Zupan, 35 Ida. 458, 207 P 328. 
(3) “A ‘denial’ is not what is termed 
a ‘defence’ in pleading and_ never 
was. It is a confusion of ideas to 
call a ‘denial’ a ‘defence’ when using 
the terminology of pleading. A de- 
nial only raises an issue on the com- 
plaint; whereas a ‘defence’ consists 
of new matter which is a defence to 
the action even though the complaint 
be true. . The sufficiency of a 
‘defence’ is tested by whether the 
‘new matter’ pleaded in it constitutes 
a defence to the action, taking all of 
the allegations of the complaint to be 
true. If there be anything in 
a ‘defence’ which is not ‘new matter’, 
it is of no weight there whatever.” 
Staten Island Midland R. Co. v. 
Hinchcliffe, 34 Mise. 49, 50, 58 NYS 
556. To same effect Schultz v. Green- 
wood Cemetery, 46 Misc. 299, 93 NYS 
180 [rev on other grounds 190 N. ve) 
276, 83 NE 41]. (4) “Defense,” as 
used in the statute providing that 
j the answer must contain a_ state- 
ment of any new matter constituting 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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defendant might thus have raised, is not new mat- 
ter,1* although the fact that a fact may also be: 
proved under a general denial may not for that rea- 
son preclude its being pleaded as a defense.1> Where 
facts are alleged in the complaint which are not ger- 
mane to the relief asked, they are not thereby di- 
vested of their character as new matter should de- 
fendant wish to use them as a defense.1° 


a defense, .embraces only matter 
which, although admitting the al- 
leged cause of action, nevertheless 
sets up facts which, at the time when 
the action was brought, show that 
plaintiff is not entitled to recover. 
Hazen First State Bank v. Radke, 51 
N. D. 246, 199 NW 930. (5) The ex- 
pression, “new matter constituting a 
defense,” as used in the code, con- 
cerning an answer, means something 
relied on by defendant and not put in 
issue by plaintiff. Shropshire v. Pick- 


wick Stages, Northern Division, 85 
Cal. A. 216, 258 P1107. To same ef- 
fect Cupples v. Zupan, supra; Hazen 


First State Bank v. Radke, 51 N. D. 
246, 199 NW 930. (6) “Defense” is 
new matter which consists of some 
fact which plaintiff is not bound to 
prove to establish his cause of action, 
and which goes in avoidance or dis- 
charge of the cause of action alleged 
in the complaint; and to constitute a 
defense such new matter must allege 
all those facts which, when the cause 
of plaintiff is admitted or proved, de- 
fendant must prove to defeat a re- 
covery. Cayuga County v. State, 112 
Mise. 517, 183 NYS 646. 

14. Cal.—Fallon v. Sockolov, 55 
Gali rAs3352202> PP? 909; 

Mo.—Patton v. Tate, 145 Mo. A. 
273, 129 SW 1022. 

Nev.—Parks v. Western Union Tel. 
Co., 45 Nev. 411, 204 P 884; Dixon 
v. Pruett, 42 Nev. 345, 177 P 11. 

N. Y.—Black v. Strang, 167 App. 
Div.1149,°5152) NYS 515+ Smith-Con- 
tracting Co. v. New York, 146 App. 
Div. 760, 131 NYS 479; Stroock Plush 
Co. v. Talcott, 129 App. Div. 14, 113 
NYS 214; Frank v. Miller, 116 App. 
Div. 855, 102 NYS 277; Kelliher v. 
New York Cent., ete., R. Co., 77 Misc. 
330, 136 NYS 256, 4 NYCivProcNS 133 
[rev on other grounds 153 App. Div. 
617, 138 NYS 894, and aff 212 N. Y. 
207, 105 NE 824, LRA1915E 1178]; 
Cruikshank v. Press Pub. Co., 32 Misc. 
152, 65 NYS 678 [aff 59 App. Div. 620 


mem, 69 NYS 1133 mem]; General 
Auto. Supply Co. v. Rockwell, 162 
NYS 210. 


Or.—Hubbard v. Olsen-Roe Trans- 
fer Co., 110 Or. 618, 224 P 636. 
Pa.—Oak Lane Country Day School 
v. Virginia F. Preise OOS" Pa): 
Dist. & Co. 194; Gottesman v. Ellend- 
man, 30 Pa. Dist. 170, 171 [quot Cyc]. 
Tex.—Rt. Worth, etc.,°R.' Co. v. 
sh 45° Tex! Civ. A:)-117,.-99° Sw 
1 


Utah.—Mabey v. O’Connor, 265 P 
597. 
Wash.—Duke v. Johnson, 123 Wash. 
43 20E OP T10: 

But see Roberts v. Danforth, 92 Vt. 
88, 102 A 335 (to the effect that the 
fact that a special plea amounts to 
the general issue does not make it ob- 
jectionable under the Practice Act if 
it is “a brief and simple statement 
of the facts relied on in defence’’). 

[a] MIllustrations.—(1) In an ac- 
tion by the supervisor of an insolvent 
state bank to enforce the liability of 
stockholders, an affirmative defense 
that the supervisor had acted arbi- 
trarily, capriciously, and without suf- 
ficient facts in determining that the 
liabilities of the bank exceeded its 
assets, and that a reasonable ascer- 
tainment of its obligations and as- 
sets would show that the assets were 
ample, raises no issue distinct from 
that raised by the allegations of the 
complaint, and the denials thereto. 
Duke v. Johnson, 123 Wash. 43, 211 P 
710. (2) In an action for salary 
and for a wrongful discharge, it was 
impzoper for defendant, after filing a 


PLEADING 


Matters, 


general denial, to set up as a “de- 
fense” the written agreement of hire, 
to show a version of the hiring agree- 
ment different from that pleaded by 
plaintiff, as such version was prov- 
able under the general denial. Ros- 
ner v. Waldman, 179 NYS 109. (3) 
In an action to recover the purchase 
price of tires, the proving of an agree- 
ment between defendants and an 
agent of plaintiff. to the effect that 
defendants, should receive the tires 
only for storage, was not the prov- 
ing of an affirmative defense, the 
only purpose being to show that al- 
leged sale contracts sued upon were 
never made, and it was not necessary 
to plead such agreement. Howatt v. 
Clark, 12 WashJeue te 925 Pie: G2) 
In an architect’s action to recover 
for plans and specifications furnished 
defendant at the request of defend- 
ant’s agent, any proof admissible un- 
der defendant’s allegation that such 
agent was not authorized to repre- 
sent it in employing the architect, 
and that he acted without warrant 
in excess of his authority, was ad- 
missible under general denial, so that 
this part of the answer cannot be 
termed a “special defense.” Emer- 
son-Brantingham ey Co. v. Roque- 
more, (Tex. Civ. A.) 214 SW 679. (5) 
Defendant county having denied ap- 
proval of the water master’s claims 
for services, a further answer that 
the claims were conditionally ap- 
proved, but wrongfully filed contrary 
to the conditions, is demurrable, such 
matter being admissible under gener- 
al denial. Brewster v. Crook County, 
81 Ors 435,59), 1031.4 (6). Where'a 
petition, in an action on an accident 
policy, alleged that insured’s death 
was caused through “purely’ acci- 
dental means of accidentally falling 
out of a window,” the averment of 
the answer.that death was “due to 
Suicide and self-destruction,” in con- 
nection with tender of the sum, less 
than the full policy amount, for 
which insurer was liable in case of 
suicide, was equivalent to a mere de- 
nial that death was caused through 
accidental means. Griffith v. Con- 
tinental Casualty Co., 290 Mo. 455, 
461, 2385 SW 83. 

[b] In Michigan, in an action 
against a railroad in control of the di- 
rector general, the defense that the 
railroad had not committed any neg- 
ligent act, and that the negligent acts 
proved were the negligent acts of the 


‘agents of the director general, was 


not an affirmative defense under Cir 


Ct. Rules, rule 23 -§ 2. Peacock v. 
Detroit, etc. R. Co., 208 Mich. 403 
175 NW 580, 8 ALR 964. 


15. Dibble v. Duncan, 7 F. Cas. No. 
3,880, 2 McLean 553; Morgan Muni- 
tions Supply Co. v. Studebaker Corp. 
of America, 226 N. Y. 94, 123 NE 146; 
Kelly v. Whitehall Nat. Bank, 190 
App. Div. 760, 180 NYS 606; Wiley v. 


piouse s Point, 86 Hun 495, 33 NYS 


[a] Defense of contributory negli- 
gence could properly be alleged as a 
separate answer, although such de- 
fense could be proved under a gen- 
eral denial contained in other parts 
of the answer. Wiley v. Rouse’s 
Point, 86 Hun 495, 33 NYS 773. 

{b] That plaintiff had insufficient 
sum on hand to meet check could be 
specially pleaded by bank when sued 
for failure to pay check, although the 
fact was provable under the general 
denial of the answer. Kelly v. White- 
hall Nat. Bank, 190 App. Div. 760, 180 
NYS 606. 

16. Petrakion v. Arbelly, 26 NYS 


signment of cause of action,?! assumption of risk,?* 
bad faith on part of agent,?* breach of contract or 
warranty,”* conditional liability,?° contributory neg- 
ligence,?® discharge,?* dual or secret employment of 
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' among others,!7 that have been considered proper to 
be made available as defenses under a plea in confes- 
sion and avoidance or as new matter are: 
stated,!8 act of God,!® alteration of instrument,?° as- 


Account 


22 


U31G23 IN MCIVETOCALSS:. 

17. See cases supra notes 9-12; 
and cases infra this note. : 

{a] Tllustrations.—(1) Plea, in 
an action for personal injuries, 
that the employer had provided for 
payment of compensation, by con- 
tradting with a state employers’ in- 
surance association for payment of 
indemnity. Producers’ Oil Co. v. Dan- 
iels, (Tex. Civ. A.) 249 SW 308 [con- 
forming to answers to cert questions 
(Commn. A.) 244 SW 117]. (2) Plea 
in partition which alleged that the 
land was the homestead of a dece- 
dent and his wife, that the wife occu- 
pied it as such, that decedent had de- 
vised his community interest in the 
land to his wife for life on condition 
that’ she did not remarry, and that 
was living and had not remarried. 
McCommas v. Curtis, 62 Tex. Civ. A. 
227, 130 SW 594. (3) Plea, in proceed- 
ing to compel granting of a liquor 
license, of adoption. of local option in 
the county. Kunkle v. Coleman, 174 
Ind. 315, 92 NE 61. (4) Plea of sole 
seizin by reason of twenty years’ ad- 
verse possession against tenant in 
common. Duckworth v. Duckworth, 
144 N. C. 620, 57°SE 396. . (5) Plea 
that corporation failed to obtain per- 
mit to do business in the state. Swift, 
etc., Commn. Co. v. Mounts, (Tex. 
Civ. A.) 295, SW 932. 

18. Jones v. Wooten, 137 N. C. 
421, 49 SE 915; Northumberland 
County Bank v. Eyer, 60 Pa. 436. See 
also Accounts and Accounting § 364. 

19. Chicago, etc., R. Co. v. Shaw, 63 
Nebr. 380, 88 NW 508, 56 LRA 341; 
Hubbard v. Olsen-Roe Transfer Co., 
110 Or. 618, 224 P 636. 


20. See Alteration of Instruments 
§§ 160-165. 
21. Wiley v. Cameron, 217 App. 


Div. 651, 217 NYS 248. 

22. See Master and Servant § 1181. 

23. Sullivan v. Darratt, 83 Kan. 
79958109) PATE: 

24. Taylor v. Ballard, 1 NYS 884; 
See also Contracts § 879. 

25. Comba v. Hirsch Distilling Co., 
84 Okl. 170, 203 P 898; Alexander v. 


Wroe, (Tex. Civ. A.) 164 SW 1055. 

26. See Negligence § 690. 

27. U. S.—U. . v. Oppenheimer, 
242.U. S. 85, 37 SCt 68, 61 L. ed. 161, 
35 ALR 516. 

Cal.—Landis v. Morrissey, 69 Cal. 
83). 10 P2558. 


Ga.—Central of Georgia R. Co. v. 
Morgan, 110 Ga. 168, 35 SEH 345. 

Ind.—Evans v. Queens Ins. Co., 5 
Ind. A. 198, 31 NE 843. 

La.—Andry v. Southland Dev. Co., 
Oran cA 680, 2a  SUGSKe 

Mass.—Bonaffe v. Woodberry, 12 
Pick. 456. 

Mont.—Nelson v. Young, 70 Mont. 
112,224), P 237. 

Nebr.—Barker v. Wheeler, 62 Nebr. 
150, 87 NW 20. 

N. J.—Messler v. Fleming, 41 N. J. 
L. 108. 
rent Y.—Potter v. Smith, 70 N. Y. 

N. C.—McAuley v. Sloan, 173 N. C. 
80, 91 SE 701. 

R. I.—Wright v. Union R. Co., 21 
R. I. 554, 45 A 548. 

Tenn.—Nichols v. Cecil, 106 Tenn. 
455, 67 SW 768; Tiernan v. Napier, 5 


Yerg. 410. 

Vt.—Noyes v. Pierce, 97 Vt. 188, 
122 A 896. 

Sask.—Griffin v. Brunton, 6 West 
Wkly 1034. 


See also Accord and Satisfaction 
§ 110; Compromise and Settlement § 
71; Payment § 136; Release [34 Cyc 
1094]; Tender [38 Cyc 166]. 
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agent or broker,?® election of remedy,?® estoppel,®° 
exception or proviso of statute,*? failure, illegality, 
forfeiture,?*® fraud or de- 


or want of consideration,*? 
ceit,’* illegality of contract sued 
justifiecation,?* mistake,*?*® no joint 


performance of condition precedent,*® novation,*+ 
performance or part performanee,*? res judicata,** 
son assault demesne,*? laches*® or statute of limita- 


tions,*® usury,*? and waiver.*® 
[§ 362] Q. Affidavit of Defense 


[a] Plea in discharge is one which 
admits that plaintiff had a cause of 
action, but seeks to show that it was 
discharged by some subsequent, or 
collateral matter. Nichols v. Cecil, 
106 Tenn. 455, 61 SW 768. 

28. Mo.—Gray v. Novinger, 166 Mo. 
A. 85, 147 SW 1128. 

Mont. pt ay vy. Ptomey, 17 Mont. 
502, 48 P 714. 

N. Y.—Jacobs v. Beyer, 141 App. 
Div. 49, 125 NYS 597. 

Or.—Franck v. Blazier, 66 Or.. 377, 


133 P 800. 
' Wash.—Northwest Land, etc., Co. 


ye ahha abe 98>.Wash: 576, 168 P 
302" See Election of Remedies § 

30. See Estoppel §§ 248-256. 

31. Louisville, ete., R. Co. v. Daw- 
son, 11 Ala. A. 621, 66 S 905; Cook 
v. Union Pac. R. Co., 178 Iowa 1030, 
158 NW 521. ; 

32. See Contracts §§ 884-893. 


33. Fischer v. Metropolitan L. Ins. 
Cos 3 App. Div. (5tb,= 56 NYS) £260 
faffi 167 N. Y. 178, 60 NE 431] (of 
insurance policy for nonpayment of 
premiums). 

34. See Contracts § 895; Fraud § 


144. 

35. See Contracts § 891. 
Musser v. Adler, 86 Mo. 
services rendered were 
contrary to public policy). 

36. See Infants § 340. 

37. Del.—Le Fevre v. Crossan, 26 
Del. 376, 84 A 127. 

Ga.—Central of Georgia R. Co. v. 
Morgan, 110 Ga. 168, 35 SE 345. 

Ky.—Ward v. Rice, 218 Ky. 805, 292 
SW 508. 

Mont.—Herlihy v. Donohue, 52 
Mont. 601, 161 P 164, LRA1917B 702, 
AanCas1917C 29. 

N. J.—Messler v. Fleming, 41 N. J. 
L. oe 


See also 
445 (that 
jllegal and 


N. Y.—Ramme v. Long Island R. 
Cot}, 226 No Y. 327, 123. NEM747. 

R. I.—Wright v. Union R. Co., 21 
R. I. 554, 45 A 548. 

Tenn.—Nichols v. Cecil, 106 Tenn. 
455, 61 SW 768. 


Ont.—Taylor v. Jermyn, 25 U. C. 
OF BAs6: 
fa] Plea in justification or ex- 


cuse (1) admits facts alleged by 
plaintiff, but in effect denies that 
plaintiff had at any time a good cause 
of action, either because the conduct 
of defendant is justified under some 
legal right or cause (Nichols v. Cecil, 
106 Tenn. 455, 61 SW 768) (2) or 
because he is excused from liability 
in the particular case through some 
act or conduct of plaintiff (Messler 
v. Fleming, 41 N. J. Nichols 
Vii Geeil, Supra).-) ¢3) It is a plea of 
confession and avoidance (Wright vy. 
UWnion R. Co., 21 R. I. 654,45 A 648; 
Nichols v. Cecil, supra) (4) and as- 
sumes that plaintiff has a cause of ac- 
tion, except for the matter specially 
pleaded (Potter v. Smith, 70 a'¢ 
299). (5) “A plea of justification is 
an admission by a defendant that he 
purposely committed the acts com- 
plained of, and upon which the action 
was founded and sets up facts or 
reasons for justifying such acts.” 
Central of Georgia R. Co. v. Morgan, 
110 Ga. 168, 172, 35 SH 345. 

[b] Molliter manus imposuit.—Le 
Fevre v. Crossan, 26 Del. 376, 84 A 
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on,°?> infancy,?® 
lability,?® non- 


pleading.°* 


[$§ 361-362 


Nature, Function, and Effect.°° An “affidavit of mer- 
its or of defense” may be.defined as an affidavit stat- 
ing that defendant has a good defense on the merits 
to the whole or a portion of plaintiff’s demand, and 
specifying the nature of such defense.** 
states, its office has been clearly defined by statute. 
Unless otherwise provided by statute,°® it is not a 


In some 


52 


In Pennsylvania the present statute governing 


or Merits**9—1. 


127. 

Justification or privilege see Libel 
and Slander §§ 373-385. 

38. See Contracts: § 895. 

39. Johnson v. Leipold, 206 Tl. A. 
337. See Long v. McDonald, 39 Ga. 
186 (setting up that defendant was 
not a partner, and hence was not lia- 
ble as such). 

40. Palmour v. Palmour, 53 Ga. 
381; Mecartney v. Guardian Trust 
Co., 274 Mo. 224, 202 SW 1131; Tar- 
boro Bank v. Maryland Fidelity, etc., 
Co., 126 N. C. 320, 35 SE 588, 83 AmSR 
682; In re Harris Calculating Mach. 
Co., [1914] 1 Ch. 920 (no demand for 
payment at particular place of deben- 
ture 

[a] Statute construed.—To an ac- 
tion claiming possession of premises 
on the ground of noncompliance with 
the terms of a notice served under 
Conveyancing Act (1881) § 14, alleg- 
ing in general terms breaches of 
covenant and requiring defendants 
to remedy such breaches, defendants 
objected at the trial that a reasonable 
time had not been allowed to remedy 
the breaches. Such objection was 
not a plea in the nature of a condition 
precedent within the meaning of or- 
der XIX rule 14 requiring to be spe- 
cially pleaded in the statement of de- 
fense. Hopley v. Tarvin Parish, 74 

0193 


June 
41. See Novation § 69. 
42. Griffin v. Brunton, (Sask.) 6 
WestWkly 1034 (to take contract out 
of the statute of frauds). See also 


Contracts § 880. 


43. See Judgments §§ 1491-15038. 

44. Shirley v. Renick, 151 Ky. 25, 
151 SW 3857. See Assault and Bat- 
tery § 85. 

45. See Equity § 252. 

46. See Limitations of Actions §§ 
718-755 


47. See Usury [39 Cyc 1039]. 

48. Ind.—Evans v. Queens Ins. Co., 
5 Ind. A. 198, 31 NE 843. 

Iowa.—State Bank v. Brown, 142 
Iowa 190, 119 NW 81, 134 AmSR 412; 
Murray v. Thiessen, 114 Iowa 657, 
87 NW 672; Kinkead v. McCormack 
Harvesting Mach. Co., 106 Iowa 222, 
76 NW 668. 

Mo.—Brown Constr. Co 
rt woke Bros. Co., 


. v. Mac- 
236 Mo. 41, 139 SW 


Mont.—Swords v. Occident El. Co., 
72 Mont. 189, 232 P 189; Digen vy. 
Schultz, 65 Mont. 190, 210 P 1057. 

Nebr.—Swett v. Antelope County 
Farmers’ Mut. Ins. Co., 91 Nebr. 561, 
136 NW 347. 

N. Y.—Seymour v. McKinstry, 106 
N. Y. 2380, 12 NE 348, 14 NE 94; Grant 
VeuBrakt 87 App. Div. 490, 84 NYS 


Tex.—Wolff v. Cohen, (Civ. A.) 281 
SW 646; Carson v. Taylor, (Civ. A.) 
238 SW 261. 

In action on commercial paper see 
Bills and Notes § 1228. 

Waiver of landlord’s lien see Land- 
lord and Tenant § 1544. 

49. Cross references: 

Affidavit of merits on application to: 

Obtain change of venue see Venue 

[40 Cye 158]. 
Open or vacate judgment see Judg- 
ments § 553. 
Amended or supplemental affidavit of 
defense or merits see infra §§ 706, 
806. ‘ 


*By STANLEY A. HACKETT (§§ 362-3879). 


certain classes of actions expressly designates an af- 


50. Construction see infra 371. 

51. Contents of affidavit see infra 
§§ 371-379. 

52. See Central City v. Wilcoxen, 
38 Colo. 566 (so stating). 

[a] In Massachusetts, under the 
statute, the only purpose or effect 
of an affidavit of defense disclosing 
such facts as entitle defendant to de- 
fend is to prevent the advancement 
of the case for speedy trial. Indiana 
Flooring Co. v. Rudnick, 236 Mass. 
90, 127 NE 428. 

Purpose for which filing necessary 
see infra § 462 

53. See infra text and note 55. 

54. U. S.—Wilkinson v. Pomeroy, 
29H. Cas: INo..1%77674, 9. Blateh soles 

Colo.—Central City v. Wilcoxen, 3 
Colo. 566. 

D. C.—Carmody v. 
van Co., 44 App. 39; 
27 App. 287. 

Ill.—Shaffer v. Natoma Farm, 195 
Thy Ang 90) ‘Cross. v., Chicago; 4195 —euhis 
A. 86; Perry v. Krausz, 166 Ill. A. 1. 

Mass.—Indiana Flooring Co. v. Rud- 
nick, 236 Mass. 90, 127 NE 428. 

N. J.—Van Dyke vy. Oliphant, 13 N. 
Jer ikn dia 25: 
ae Y.—Lewis v. Watkins, 


Simpson-Sulli- 
Booth v. Arnold, 


6 Hill 


“Plea” distinguished.—(1) 
is a marked distinction be- 
tween an affidavit of merits and a 
verified plea. Central City v. Wil- 
coxen, 3 Colo. 566; Van Dyke vy. Oli- 
phant,. 13: JN. ewe 45 selewn sae 
Watkins, 6 Hill (N. Y.) 230. (2) 
The affidavit precedes (Central City 
v. Wilcoxen, supra) (3) or accom- 
panies (Wilkinson vy. Pomeroy, 29 F. 
Cas. No. 17,674, 9 Blatehf. 513; Scam- 
mon v. McKey, 21 Ill. 554) (4) the 
plea, and it does not, and cannot, take 
the place of, or be substituted for, it 
(Central City v. Wilcoxen, supra; 
Lyon v. White, 214 Ill. A. 232, 235). 
(5) It is the plea and not the affida- 
vit which answers plaintiff’s plead- 
ing. Scammon v. McKey, supra. See 
Lyon v. White, supra (stating that an 
affidavit of meritorious defense can- 
not, under any circumstances, expand 
a plea, or put in issue, or authorize 
proof of, facts not put in issue by a 
proper plea, but also stating that the 
affidavit “limits the proofs that can 
be made under the plea, to such facts 
as are set forth in it’). 

_[b]_ Affidavit of merits filed in mu- 
nicipal court (1) is said, in one case, 
to be more like a statutory notice of 
defense than a pleading (Cross v. 
Chicago, 195 Ill. A. 86); (2) but in 
another case involving an affidavit of 
merits filed in the same municipal 
court, the court said that while no 
statute gives to the affidavit the 
force and effect of a plea filed in the 
circuit or superior court, yet such 
affidavit, whether filed voluntarily or 
in compliance with some general or 
special rule of the municipal court, 
serves all the purposes of a plea 
(Marx v. Chicago Daily News Co., 
194 Ill. A. 322). 

[c] Affidavit does not enlarge or 
restrict terms of answer.—Indiana 
Flooring Co. v. Rudnick, 236 Mass. 
90, 127 NE 428. 

Inadmissibility to show issues in 
former action see Judgments § 1518 
note 40 [a]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 


§ 362] 


fidavit of defense as. a “pleading.’’*5 


tice formerly prevailing, however, the affidavit was 
not a pleading,®® nor was it the equivalent of an an- 
swer or plea;°’ except where court rules provided 
otherwise,°* its office, purpose, or function was mere- 
ly to prevent summary judgment.®® 
mer practice an affidavit of defense was,°° and under 
the present statute it is,°! in the nature of a demur- 
rer where it raises only questions of law as to the 
sufficiency of plaintiff’s statement of his cause of ac- 
tion. Also, an affidavit of defense alleging new mat- 
ter as a cause for demurrer is a speaking demurrer ;°? 
but an affidavit denying the facts alleged by plaintiff 
or pleading facts showing a defense cannot be treated 
as a demurrer;°° and an affidavit which raises ques- 
tions of law and also makes averments of fact is con- 
An affidavit of defense is 
Act May 14, 1915 (P. L. p 4834 


sidered bad pleading.®* 
Bos 
§ 2). 

__[a] Affidavit is essential part of 
pleadings under the statute. Ruth- 
Hastings Glass Tube Co. v. Slattery, 
266 Pa. 288, 109 A 695. 

{b] Statute treats affidavit as 
plea.—Parry v. Lansford First Nat. 
Bank, 270 Pa. 556, 113 A 847. 

[c] Actions governed (1) by the 
‘statute are actions of assumpsit and 
trespass, except actions for libel and 
slander. Act May*14, 1915 (P. L. 
p 483 § 1). (2) The action of as- 
Sumpsit includes actions on demands 
previously recoverable in debt, as- 
sumpsit, or covenant; and the action 
of trespass includes actions for dam- 
ages previously recoverable in tres- 
pass, trover, or trespass on the case. 
Act May 25, 1887 (P. L. p 271 §§ 1, 


2). 

56. U.S. v. Schofield, 182 Fed. 240 
[aff 187 Fed. 98, 109 CCA 106 (cer- 
tiorari den 223 U. S. 720, 32 SCt 523, 
56 Ly ed. 629)]; Muir v: Preferred 
Ace.-Ins. Co., 203° Pa. 338, '53 A 158; 
Winton v. Savage, 4 Pa. C. Pl. 47. 
See Henegan v. Colonial L. Ins. Co., 
63 Pa. Super. 616 (recognizing that 
in the absence of a rule of court an 
affidavit of defense is not a pleading, 
but holding that, under a particular 
rule of court, the issues arise from 


the statement of claim and affidavit: 


of defense, regardless of whether or 
ae the affidavit is strictly a plead- 
ing). 

{a] History of the law and prac- 
tice relating to affidavits of defense 
in Pennsylvania prior to the enact- 
ment. of Act May 14, 1915 (PB: L. p 
483) see Andrews v. Blue Ridge Pack- 
ing Co., 206 Pa. 370, 55 A 1059; Com. 
v. Miles, 16 Pa. Dist. 161, 33 Pa. Co. 
613; Heroy Co. v. Smith, 5 Pa. Dist. 
203, milion ea COOL. 2 eas ChooOnOVer ey. 
Jones, 11 Pa. Co. 61. 

57. U.S. v. Schofield, 182 Fed. 240 
[aff 187 Fed. 98, 109 CCA 106 (cer- 
tiorari den 223 U. S. 720, 32 SCt 523, 
56 L. ed. 629)]. 

58. See court rules. 

59. U.S. v. Schofield, supra; Mu- 
tual L. Ins. Co. v. Keen, 135 Fed. 677, 
68 CCA 315; Ruth-Hastings Glass 
Tube Co. v. Slattery, 266 Pa. 288, 109 
A 695; Andrews v. Blue Ridge Pack- 
ing Co., 206 Pa. 370, 55 A 1059; Flegal 
v. Hoover, 156 Pa. 276, 27 A 162; 
_ Fronefield v. Fry, 51 Pa. Super. 403. 

60. U. S. v. Stannard, 206 Fed. 
326: Byrne v. Hayden, 124 Pa. 170, 
16 A750; Paltrowitz v. Lucknow Iron, 
etc, -Co;,, 15 “Pa. “Dist: 7383." Robin- 
son v. Montgomery, 14 Pa. Co. 106. 

Whether demurrer is pleading gen- 
erally see supra § 462. ; 

61. Franklin.Sugar Refining Co. v. 
Lykens Mercantile Co., 274 Pa. 206, 
117 A-780; Scranton Axle, etc., Co. v. 
Scranton Bd. of Trade, 271 Pa. 6, 113 
A 838; Bovaird v. Barrett, 78 Pa. 
Super. 68; Pennsylvania Sales Co. v. 
Troutman, 3 Pa. Dist. & Co. 3871. 

[a] Affidavit is demurrer in sub- 
stance and effect.—Three Forks Coal 
Com UN Solo EA (20) 946m ath ie any 
(2d) 681]; Robert Grace Contracting 
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Under the prac- 


Under the for- 


Co. v. Norfolk, etc., R. Co., 259 Pa. 
241, 102 4 956. 

[b] Affidavit amounts to what 
would have been a demurrer under 
the old practice. Altoonaye City Ve 
Laughlin, 73 Pa. Super. 482. ; 

{[c] Affidavit is substitute, or in 
lieu, of (1) a demurrer (Carlisle 
Trust: .Co..-v;, Directors, off the; Poor, 
79 Pa. Super. 241; Hannon v. Schilbe, 
29 Pa. Dist. 835; Mollenauer v. Wash- 
ington County, 28 Pa. Dist. 199; Ten- 
nant v.. Richhill Tp., 26 Pa. Dist. 370) 
(2) at common law: (Rhodes v. Ter- 
heyden, 272 Pa. 397, 116 A 364; Hutch- 
inson Baking Co. v. Marvel, 270 Pa. 
378, 113 A 433; Barnes v. Pennsyl- 
Vania sa Con oud. ist. é (Cor) 92))5 
(3) or under the old Practice Act 
(Beatty v. Heiner, 10 F. (2d) 390). 

[ad] Affidavit is “statutory demur- 
rer.””—Steel v. Levy, 282 Pa. 338, 127 
A 766; Hutchinson Baking Co. v. 
Marvel, 270 Pa. 378, 113 A 433; Wana- 
maker v, Beamesderfer, 6 Pa. Dist. 
& Co. 455; Hausman v. Breinig, 2 
Pa. Dist&-Co. 273: 

[e] Procedure prescribed by stat- 
ute may be followed by filing an af- 
fidavit of defense raising questions 
of law. Carlisle Trust Co. v. Direc- 
tors of the Poor, 79 Pa. Super. 241; 
Kaercher v. Rudolph, 8 Pa. Dist. & 
Co. 60; Frontier Press Co. v. Gar- 
man, 28 Pa. Dist. 1033. But see Dow- 
ingtown Iron Works, Inc. v. Mount 
Joy Magnesia Co., 2 Pa. Dist. & Co. 
3878 (stating that the provision in 
the Act of May 14, 1915, authorizing 
defendant to raise a question of law 
in the affidavit of defense, does not 
apply to actions of scire facias sur 
mechanics’ liens, but also stating that 
he cannot both demur and move to 
strike off and that “he certainly has 
no right to file an affidavit of de- 
fence to be treated as a demurrer 
without its penalties’’). 

[f{] Amendment of statement after 
decision in favor of defendant on his 
affidavit of defense may be permitted 
within the discretion of the court, al- 
though no provision to that effect is 
contained in the statute. Levine v. 
Roth, 276 Pa. 244; 120 A 175°° (St. 
[1920] § 17200). 

62. Lehigh Valley Nat. Bank v. 
Craig) “3. Pa. Dist. & Co. 269. ~See 
Hannon v. Schilbe, 29 Pa. Dist. 835 
(in the nature of a Speaking demur- 


rer). 
[a] Vice of speaking demurrer.— 
Where an affidavit of defense rais- 


ing questions of law avers that plain- 
tiff's statement of claim fails to dis- 
close a cause of action because the 
claim has previously been adjudicated, 
but that fact does not appear in the 
statement of claim, the affidavit has 
the vice of a speaking demurrer. 
Hudson v. Hyman, 85 Pa. Super. 245. 
{b] Affidavit “must not be what 
was called in common law pleading, 
a speaking demurrer, that is, one 
which alleges new matter, in addition 
to that contained in the narr, as a 
cause for demurrer.” 
rett, 78 Pa. Super. 
63. Heffner v. 


BE tikes 
Pennsburg Mut. 


cannot be received in evidence ;*? 
questions of law attempted to be raised by an affi- 
davit of defense, the court is not bound to accept 
as true ex parte statements contained in the affi- 


Bovaird v. Bar-: 
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not available to raise objections to the form of the 
statement of claim,*® which should be raised by a 
motion to strike off.°° 
davit of defense is not an admission that plaintiff has 
stated a good cause of action,®? an affidavit of de- 
fense raising questions of law necessarily admits as 
true the averments in the statement of claim.®*® 
express admission in the affidavit of defense will be 
accorded effect,®® as will also an admission arising 
from a failure to deny an averment in the statement 
of claim;*° and in passing upon the sufficiency of the 
affidavit, facts set up therein must be assumed to be 
true;7! but portions of an affidavit denied under oath 


While the filing of an affi- 


‘An 


02: 


and in passing on 


Horse Ins., ete, Co., 11 Montg. Co. 
(Pa. 235. 
64. Steel v. Levy, 282 Pa. 338, 127 


A 766; Jackson v. Myers, 260 Pa, 
488, 103 A 953; Skinner v. Undergust, 
3 Pa. Dist. & Co. 569; Rhodes v. Ter=- 
heyden, 29 Pa. Dist. 507. 

[a] Effect.—(1) In one case it was 
said that thé part of the affidavit in 
the nature of a demurrer must be 
stricken out as surplusage, but the 
court nevertheless briefly passed up- 
on two objections raised in the affi- 
davit in order that the case might 
be reviewed intelligently in the event 
of an appeal. Skinner v. Undergust, 
3 Pa, Dist. &—Co* 56925 (2) “Ini an- 
other case, where the averments of 
fact in the affidavit were immaterial, 
it was held not reversible error to 
treat them as surplusage and decide 
the case as one of law. Jackson v 
Myers, 260 Pa. 488, 103 A 953. 

65. Bollinger v. Gallagher, 29 Pa. 
Dist. 913; Bowen v. Fuhrmann, 28 
Pa. Dist.'125; Barto v.*Shaffner; 26 
Pa. Dist. 957. See Hausman v. Brein- 
ig, 2 Pa. Dist. & Co. 273 (recogniz- 
ing the rule and stating that it would 
be’ justified in dismissing the affi- 
davit of defense or statutory demur- 
rer, but, nevertheless, treating it as 
a motion to strike off); Kennedy 
v., Scranton Re Co, 29 Pa." Dist 151 
(an affidavit raising questions of law 
and a motion to strike off. the state- 
ment of claim are distinguishable in 
that the former relates to matters of 
substance and the latter relates. to 
matters of form; and it is not com- 
mendable practice to combine the 
two). 

[a] Failure to state form of con- 
tract.—The failure of the statement 
of claim to set forth whether the 
contract sued upon is oral or in writ- 
ing cannot properly be objected to in 
the affidavit of defense. Ralston Pu- 
nine Co. Vv. cE rantz;-3 Pal Dist) Co. 


36. 

[b] Filing of statutory demurrer 
is waiver of objections to form.—Le- 
high Valley Nat. Bank vy. Craig, 3 


Pa. Dist. & Co. 606. 

66. See infra § 998. 

67. Heffner v. Pennsburg’ Mut. 
Horse Ins., etc., Co., 11:Montg. Co. 
CPaniy 35s 

[a] Filing of “affidavit constituted 


no waiver of defendant’s right sub- 
sequently to rely upon the inadequacy 
of plaintiff's averments, when the 
latter asked for judgment on the 
pleadings.” Parry v. Lansford First 
Vee Bank, 270, Pa. 556, 560; 1137.4 

68. Beatty v. Heiner, 10 F. (2d) 
390; William F. Mosser Co. v. Cherry 
River Boom, etc., Co., 290 Pa. 67, 138 
A 85; Franklin Sugar Refining Co. 
v. . Lykens, Mere. Co. 274 Pa.) 206) 
117 A 780; Good v. Intercourse Elec- 
tric Light Co.; 3 Pa. Dist. & Co. 656. 

69. Westinghouse Co. v. Klump, 2 
Pa. Dist. & Co. 807. 


70. See infra § 363. 
71. See infra Bas 
72. Kaiser v. Fendrick, 98 Pa. 528. 
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davit.73 


of special matter is necessary.** 


tions.8? 


real defense does exist. 


Where the facts constituting the defense 
are clearly set forth in the affidavit, no other notice 
An affidavit of de- 
fense which has been filed and subsequently lost is 
effective to prevent summary judgment.7® 

[§ 363] 2. Necessity—a. In General. 
statutes or rules of court,’® and the construction 
placed thereon, the filing of an affidavit of defense 
or of merits by defendant is necessary to enable him 
to file a plea’? or answer,’® obtain a trial,7® and 
prevent the taking of a default or summary judg- 
ment,®° at least in certain classes of actions,§? and 
after comphance by plaintiff with certain condi- 
The objeet of such provisions is not to cut 
off meritorious defenses** or to obstruct justice,’+ 
but rather to furnish a short and expeditious method 
of recovery where no real defense exists,§> and to 
narrow the issues,*® and give notice to plaintiff of 
the defenses he must be prepared to meet*’ where a 
The validity of a statute 
or rule of court of this character is sustained as be- 
ing a proper exercise of the power of the legisla- 


PLEADING 


Under some 


ture’® or court,®® as the case may be, to regulate 


73. Good v. Intercourse seroeirie 
Light Co., 3 Pa. Dist. & Co. : 

74. Lycoming Ins. Co. v. eles: 12 
LegInt (Pa.) 270; Mershon vy. An- 
derson, 40 WklyNC (GEEW ie 

75. O’Brian v. Wiggins, 22 Pa. Co. 
236. 

76. See court rules and statutory 
provisions. 

77. Martin v. Skehan, 2 Colo. 614; 
Honore v. Home Nat. Bank, 13 THEY, 


489; Keim vy. Hble, 13 N. SiAOMO Re 
239, 
{a] In Pennsylvania (1) this is 


true in effect for, while pleas have 
been abolished by statute in certain 
classes of actions (see supra § 364), 
(2) nevertheless an affidavit of de- 
fense is required (see infra § 364), 
(3) and is treated by statute as a 
plea (see supra § 362). 

[b] Having filed a verified plea 
does not relieve defendant from the 
necessity of filing an affidavit of 
merits. Willard v. Bristol, 251 Ill. 
A. 284. 

78. Fennessy-Wilson, Ltd. v. Benn, 
28 Hawaii 255. 

79. Evans v. Marsh, 38 App. (D. 
C.), 341. 

80., Braidwood vy. Weiller, 89 Ill. 
606; Wilder v. Arwedson, 80 Ill. 435; 
Goldie v. McDonald, 78 Ill. 605; Young 
v. Browning, 71 Ill. 44; Chicago 
Stamping Co. v. Mechanical Rubber 
CO. Soll vA. 2803, Clark: v.,, Dotter, 
54 Pa. 215; Charlton vy. Allegheny 
City, 1 Grant (Pa.) 208; Marlin v. 
Waters, 24 WklyNC (Pa.) 2 9E Com. 
v. McCutcheon, 20 WklyNC (Pa.) 365. 

[a] Inquest or assessment of 
damages.—(1) Under some statutes or 
rules of court, an affidavit of merits 
is, or at one time was, necessary to 
prevent an inquest or assessment of 


damages. Browne v. Cowee, 2 Dousgl. 
(Mich.) 4382; Anderson v. ‘Hough, 3 
a Super. 721, 1 CodeRep 50, 6 


NYLegObs 365; Roosevelt v. Dale, 
2 Cow. (N. Y.) 581. (2) Modification 
of practice by statute see Judgments 
§ 378 note 18 [a]. 

1. See infra § 364. 


8 

g2. See infra § 366. 

83. Wilborn y. Blackstone, 41 Ill. 
264. 

84. Wilborn v. Blackstone, supra. 

85. Johnson v. Wright, 2 App. (D. 
C.) 216; Cropley v. Vogeler, 2 App. 
(D. C.) 28; Hyson v. General Fire- 


proofing Supply Co., 117 Md. 230, 83 
A 244; Gemmell v. Davis, 71 Md. 458, 
18 A 955; L. EB. Mimford Banking 
Co. v. Farmers’, etc., Bank, 116 Va. 
449, 82 SH 112; Farah v. Lawless, 7 
OntWN 725. 

[a] Prevention of vexatious delay. 


§ 418 


—(1) The object of such provisions 
is to prevent unjust, unnecessary, 
and vexatious delay in the adminis- 
tration of justice (Consumers’ Brew- 
ing Co. v. Tobin, 18 App. (D. C.) 584; 
Wilborn. v. Blackstone, _ 41 Ill. 264). 
(2) arising from the filing of sham 
and fictitious pleas in causes where 
there is no real defense (Harrison v. 
Rosehill Cemetery Co., 291 Ill. 416, 
126 NE 177; Haggard v. Smith, 71 
Ill, 226; Castle v. Judson, 17 Ill. 381; 
Means v. Meiner, 243 Ill. A. 556). 
{b] Accomplishment of object.— 
“The affidavit of defense laws and 
the practice and procedure that have 
grown up thereunder have greatly 
promoted celerity and simplicity in 
the disposition of a large class of 


eases.” io White>-Cosev.. Quin, TL, Pa: 
Super. 404, 406. 

86. Rodgers v. Ridgley, 205 Ill. 
Ay 22. 

[a] Issue as to facts really in dis- 


pute.—“‘Rule was designed to com- 
pel the framing of an issue as to the 
facts really in dispute, and thereby 
shorten trials, save the time of the 
courts, and obviate unnecessary ex- 
pense to litigants.’””’ Maryland Fidel- 
ane etes, Com. Ur Ss 12967 Weds 952; 
95 


998 Rodgers v. Ridgley, 205 Ill. A. 
88. Honore v. Home Nat. Bank, 80 
Tl. 489; Roberts v. Thomson, 28 Ill. 
79. 
89. See Courts § 278. 


[a] Municipal court (1) has pow- 
er to make and enforce such a rule. 


McWhinney v. Gill, 167 Ill. A. 582; 
Perry, Vv. Kravusz, 166 111) AOL Koch 
Vv. Dickinson, 152) Dll Ay 413. (2) 


Municipal courts generally see Courts 


See Juries § 147. 

91. Wilkinson v. Pomeroy, 
Cas. No. 17,674, 9: Blatchf. 513; 
tin v. Skehan, 2 Colo. 614. 

[a] Rule requiring affidavit will 
be comstrued strictly when it is 
sought to disregard a plea filed with- 
out it. Garrett v. Teller, 2 Wend. (N. 
Y.) 643. 

92. New York Nat. Exch. Bank v. 
Reed, 232 Ill. 123, 883 NE 548; Braid- 
wood v. Weiller, 89 Ill. 606; Honore 


PAST 2 
Mar- 


v. Home Nat. Bank, 80 Ill. 489; Wil- 
der v. Arwedson, 80 Ill. 435; Chicago 
Bank vy. Hull, 74 Ill. 106; Original 


Typewriter Circular Co. v. Buehler, 
67 Ill. A. 575. 

[a] Bule applied.—(1) Where, in 
an action against the maker and one 
indorser of a promissory note, de- 
fendants make joint pleas and file a 


[$§ 362-363 


practice and procedure, and as not being in deroga- 
tion of constitutional provisions guaranteeing the 
right of trial by jury.®° 
fense or merits is not filed by defendant, as required 
by a valid and applicable statute or rule of court, a 
plea filed may be treated as a nullity®+ or be stricken 
from the files;®? the case need not be set for trial ;°*: 
and judgment. by default may be rendered.°* 
the failure to file an affidavit, as required, is a con- 
elusive admission, for the purposes of the suit, of the 
validity of plaintiff’s claim,®* but it does not pre- 
elude defendant from establishing a set-off to the 
claim thus admitted.°® ~ 

Where defendant pleads to jurisdiction. 
concerning affidavits of merits are construed not to 
require an affidavit of merits to be filed with a plea 
to the jurisdiction of the person in the nature of a 
plea in abatement.°7 

After default for plea. 
fault for a plea, the court has authority to require the 
filing of an affidavit of merits as a condition of al- 
lowing the plea to be filed out of time.®® 


Where an affidavit of de- 


Also 


Statutes 


When a party is in de- 


sufficient affidavit of merits there- 
with, but the indorser alone files a 
further plea without filing an affida- 
vit of merits therewith, an order 
striking the separate plea is not er- 
roneous. Hayward First Nat. Bank 
V1 Gerry, 195 Ti Av 51S. C2) Ay plea: 
may be stricken from the files for 
want of an affidavit of merits, even 
though accompanied by a motion to 
strike the affidavit of plaintiff, giv- 
ing rise to defendant’s obligation to 
file an affidavit of merits, from the 
files. Kassing v. Griffith, 86 Ill. 265. 
{b] Usual practice (1) is for the 
court to enter an order striking the 
plea of the general issue from the 
files when there is no affidavit of 
merits and the time to plead has ex- 
pired. Wearcrete Engineering Co. v. 
Newton Engineering Co., 211 Ill. A. 
494. (2) “After an affidavit of mer- 
its has been stricken from the files 
it is not necessary to strike the pleas 
from the files, although the practice 
is not improper, and is common.” 
Firestone Tire, ete., Co. v. Ginsburg, 
285 Ill. 132, 134, 120 NE 544, 
Striking generally see infra § 974 


et seq. 
93. McWhinney v. Gill, 167 Ill. A. 
See Judgments § 378. 


582. 
94. 
Judgment on pleadings where affi- 
davit insufficient see infra § 961. 


95. . West .v.Darcy,, 20.,.Re 1: 31> 
38 A 945. 
5 | pomtege to deny generally see supra 
96. West v. Darcy, 20 R. I., 311, 38 
A 945. 


97. American Spirits Mfg. Co. v. 
Peoria Belt R. Co., 154 Ill. A. 330. 

[a] In Pennsylvania (1) it was 
held, under Act May 14, 1915 (P. L. 
p 488), that an objection to the ju- 
risdiction of the court must be set 
up in the affidavit of defense. Hud- 
son Motor Specialties Co. v. Pittsburg 
Engineering Co., 30 Pa. Dist. 505. (2) 
While, under later Act March 5, 1925 


(P. L. p 23), the proper way to raise ~ 


a question of jurisdiction is by pe- 


tition and rule to show cause (Frey - 


Vi dons), (ey Paw bDist-wia7 (Con abate ioe 
an affidavit to the jurisdiction which 
is, to all intents and purposes, a pe- 
tition raising the question of juris- 
diction, may be treated as such by 
the court (Frey v. Long, supra). 

98. Moir v. Hopkins, 21 Ill. 557; 
Scammon v. McKey, 21 Ill. 554; Cal- 
houn v. Grimes, 25 Miss. 47; "Stout 
v. Lisinger, Tapp. (Oh.) 241; Wood 
v. Ward, 1 Oh. Dec. (Reprint) 589, 
10 WestLJ 589; Lapham vy. Kenyon, 
he Ee Ei pds 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


7 


“ 


§§ 363-365] 


Where feigned issue is granted by order, no affi- 
davit of defense is required.°® 

[§ 364] b. In Particular Classes of Actions.! The 
necessity of an affidavit of defense in a particular 
action must be determined under a statute relating 
thereto and in force at the time the action was be- 
gun,” notwithstanding the passage of another statute 
relating thereto prior to the judicial determination of 
the question. An affidavit of merits or affidavit of 
defense is, of course, necessary in an action which is 
comprehended within the classes of actions expressly 
enumerated by the statute or rule of court requiring 
an affidavit. On the other hand, the statutes and 
rules of court under consideration, being a departure 
from the common law,® are not deemed applicable to 
any action unless the intention of the legislature or 
court establishing the rule to include it within the 
operation of the statute or rule clearly appears by 
express words or plain implication;® and unless a 
contrary intention appears, an enumeration in the 
statute or rule of the actions to which it applies ex- 
eludes all others.‘ For example, a statute or rule 
of court requiring an affidavit of defense in an action 
of assumpsit or upon a contract, instrument, or obli- 
gation for the payment of money is construed not to 


99. Brink v. Spencer, 14 Pa. Dist. 


PLEADING 


PavnbDist: :1 615933 seas Coe ols 
570. v. Eisenhower, 15 Pa. Co. 529; 
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require an affidavit of defense in a case in which the 
cause of action is ex delicto,® or of a mixed character 
of contract and tort,? even though the form of the 
action is assumpsit.*° Even a statute making limited 
provision in respect of an affidavit of defense in an 
action of tort,1+ such as a provision that certain, al- 
though not other, averments in the statement of claim 
in such an action shall be taken to be admitted when 
not denied in an affidavit of defense,?? will not, in 
the absence of express requirement, be deemed to re- 
quire an affidavit of defense in order to prevent a 
judgment by default,!* especially where the statute 
provides that, when, in such an action, defendant 
fails to file an affidavit of defense within the reauired 
time, the case shall be deemed at issue and may be 
ordered upon the trial list.14 

(§ 365] c. In Actions against Particular Persons 
or Bodies.1° Executor or administrator. Statutes or 
rules of court requiring an affidavit of defense some- 
times expressly exempt actions against executors and 
administrators from their operation;!® and where no 
express exemption is made such actions have been 
uniformly held not, to have been within the legisla- 
tive intention where the cause of action arose before 
the death of decedent ;!" but it is otherwise where an 


Stewart 


é instrumentality involved, but not 
Union 


averments as to the injury, negli- 


ae Necessity of affidavit of de- | Glass Co., Ltd. v. New Castle First | gence, and damages. Miller v. Sie- 

fense in: Nat. Bank, 10 Pa. Co. 565; Cowden | bert, 296 Pa. 400, 145 A 909; Fleccia 

Action v. Kennedy, 7 Pa. Co. 312. See Brady | v. Atkins, 270 Pa. 573. 118 -A 842; 

For: v. Osborn Engineering Co., 132 Fed.| Flanigan v. McLean, 267 Pa. 553, 110 

Ground rent see Ground Rents § |} 412 (Pennsylvania statute). A 370; Cowan v. Nagel, 89 Pa. Super. 

ne 7. Calder v. Lansing, 1 Hill (CN: | 122; fee v. Lepow, 87 Pa. Su- 
Penalty see Fines, Forfeitures, | Y.) 212; Woodwell v. Bluff Min. Co., | per. 466. 

and Penalties § 1 25 Pa. 365; De la Rigaudiere_ v. by “In defending an action essen- 

On: Standard Mut. L. Ins. Co., 19 Pa.| tially tortious in character, even 

Award see Arbitration and | Dist. 618; James v. Fell Tp. Poor] though brought in assumpsit, (1) 


Award § 596 


Bond see Bail § 154; Bonds §8 


200; Replevin [34 Cye 1602]; 
Sheriffs and Constables [35 
Cye 1987}. 


Book account see Accounts and 
Accounting § 180 
Foreign judgment see Judgments 
§ 1588. 
Hoes Yaa note see Insurance § 
Scire facias proceeding 

ments § 1045; Mortgages § 1629; 

Municipal Corporations § 3549; 

Bp oeaizanses [34 Cyc 565]. 

Com. v. Allen, 254 Pa. 474, 98 
A 056 (the act of May 25, 1887). 

3. Com. v. Allen, supra (the act 
of May 14, 1915). 

4 Fennessy-Wilson, Ltd. v. Benn, 
28 Hawaii 255; Myers v. Shoneman, 
90 Ill. 80; Mestlinge v. Hughes, 89 
11,2389 2., South; Hills) Trusts Cos v2 
Baker, 278 Pa. 481, 123 A 464; Com. 
v. Allen, 254 Pa. 474, 98 A 1056; 
Stanton v. Philadelphia, ete., R. Co., 
236 Pa. 419, 84 A 832; Hazle Tp. v. 
Markle, 175 Pa. 405, 34 A 734; Kauf- 
mann, ete., Co. v. Landau, 93 Pa. Su- 
per. 457; Ridgway Grain Co. v. 
Pennsylvania R. Co., 17 Pa. Dist. 967; 
Heroy Co. v. Smith, Dera. Dist. 293; 
18. Panwr,€o.-2'0% Com. vy. Streit, 5 Pa. 
Dist. 109, 17 Pa. Co..148; Bradley v. 
Potts, 2 Ra.. Dist.- 797;. .Cochran.- y- 
Pyle, 10 Pa. Co. 198; Gauler v. So- 
lxeitons7 4.76 et Co.79:-Pa., Co...6384% 
Blanchard v. .Hunter, 7 Pa. Co..552; 
Allen v. St. Clair, 3 Pa. Co. 463; West 
Branch Ins. Co. v. Smith, 3 LegChron 
(Pa.) 165. 

fa] Affidavit is required where ac- 
tion sounds in contract and the de- 
mand is certain, or can be made so 
by proper averments or calculations. 
Com. v. Allen, 254 Pa. 474, 98 A 1056. 

5. Stewart v. BHisenhower, Loi eae 
Cove 529, SUnicn Glass .Co., ltd. cy. 
Bone Castle First Nat. Bank, 10 Pa. 
Co 

6. Deane v. Echols, 2 App. (D. C.) 
522; Lewis v. Watkins, 6 Hill (N. 
We). 230: Fidelity “Ins:,° etc., Co. -v. 
Miller, 89 Pa. 26; Com. v. Miles, 16 


’ 


see Judg- 


Bd., 7 Pa. Dist..12; Roberts v. Hugg, 
2 Miles CPa.) 283: Moody v. McDer- 
mott, 1 Miles (Pa.) 18; Peebles v. 
Kerr, 1 Pearson (Pa.) 69; Boyd v. 
Turner, 1 Browne (Pa.) 133;, Mont- 
gomery Lodge No.: 59 v. Waid, 1 
Woodw.  (Pa.) 39. 

8. Corry v. Pennsylvania R. Co., 
194 Pa. 516, 45 A 341; Giles v. Cav- 
anaugh, Pal PCAs Oo arG. 24 ¢ A205: 
Southern SS. Co. v. Hull, 46 Pa. Su- 
per. 299; Stewart v. First Mortg. 
Guarantee, etc., Co., 24 Pa. Dist. 927; 
Hirst v. Whitesides, 1 Pa. Dist. 621; 
Johnson v. Wells, 35 Pa. Co. 15; Un- 
ion Glass Co., Ltd. v. New Castle 
First Nat. Bank, 10 Pa. Co. 565. 
Naylor v. Lehigh Valley R. Co., 188 
Fed. 860; Kinney v. Mitchell, 136 
Fed. 773, 69 CCA 493 (Pennsylvania 
statute). 

9. Corry v. Pennsylvania R. Co., 
194; Pa. <516, 45 Avis 4 Coyle’ v. 
Schrull, 49 Pa. Super. 886; Kinney 
v. Harrison Mfg., etc., Co., 22 Pa, Su- 
per. 601; Kinney v. Mitchell, 14 Pa. 
Dist. 301; Dulaney v. Hoosac Tun- 
nex Fast Freight Line, 30 Pa. Co. 

10. Jeffery v. American Federation 
Of abhor, .282. Pare ae, lo eas 462. 
Stewart v. First Mortgage Guaran- 
tee, etc., Co., 24 Pa. Dist. 927; Cos- 
grove v. Pittsburgh, etc., R. Co., 16 
Pa? Dist... 161,339 Pa. Cou 612) Kinney 
v. Mitchell, 14 Pa. Dist. 301; United 
Collieries Co. v. Pennsylvania: R..Co., 
11 Pa. Dist. 300, 27 Pa. Co. 124; Moy- 
er v. Pennsylvania R. Co., 6 Pa. Dist. 
COs lo an COW ooor OOM tanvey, 
tt Kulp CPa..) 13:9. 
ae Act May 14, TOUS CR tu a 
§ nae Act May 14, 1915 (P. L. p 483 

ye y 

[a] Matters admitted or not ad- 
mitted.—Under Act May 14, 1915 (P. 
L. p 483 § 13), and the construction 
placed thereon, the failure to file an 
affidavit of defense in an action to 
recover damages resulting from neg- 
ligence is an admission of averments 
in the statement of claim as to the 
person, agency or employment, and 


the provisions of the act relative to 
affidavits of defense in actions of 
tort (sec. 13) will be applied in so 
far as they relate to the averments 
relied on to establish negligence and 
the damages claimed. This is espe- 
cially the case, where as here, the 
damages sustained are not fixed by 
the contract or their amount intrinsi- 
cally established, but must be deter- 
mined by the opinion of witnesses.” 
Cowan v. Nagel, 89 Pa. Super. 122, 
125, 45 A 341 [expl Corry v. Pennsyl- 
vania R. Co., 194 Pa. 516, 45 A 3841 
(decided under the Practice Act of 
1887)]. (2) “While the recent stat- 
ute [Act of 1915] provides, to a lim- 
ited extent, for affidavits of defense 
in actions of tort, there is nothing 
in it which requires such an affida- 
vit to meet plaintiff's averments in 
the present case, particularly so far 
as they relate to the description. of 
the tort itself, or the damages suf- 
fered.” Parry v. Lansford First Nat: 
Bank, 270 Pa. 556, 562, 143 A’ 847! 

Admissions in affidavit filed see 
infra § 374. 

13. Parry. v. Lansford First Nat. 
Bank, 270 Pa. 556, 113 A 847; ,Wilson 
v. Adams Express Co., 72 Pa. Super. 
884; Prentzel v. Snyder, 5,Pa. Dist. 
SECoy ts: ; 
ee Lutz v. Wright, 28 Pa. Dist. 

15. Necessity of affidavit of de- 
fense in action or proceeding against: 
LENA aan devisees see Judgments N 
Municipal corporation see Municipal 

Corporations § 4701. 

16. See court rules and statutory 
provisions. 

17. Brookville Title, ete., .Co. v, 
Beaver Trust Co., 258 Pa. 139, 10L A 
944; Mutual L. Ins. Co. v. Tenan, 188 
Pa. 239, 41 A 539; Seymour vy. Hu- 


bert, 83 Pa. 346; Umberger v. Zear- 
ing, 8 Sere. & By. (Pa.) 1638;' Read 
v. Bush, 5 Binn. (Pa.). 455;, Leibert 
v. Hocker, 1 Miles (Pa.) 263; Honey- 
well v. McGuire, 8 Pa. Co. 396; Wood 
v. Chamberlain, 7 Pa. Co. 612; Ken- 
nedy v. Kennedy, 7 Pa. Co. 311. Com- 
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executor is sued for a debt lawfully contracted in his 


representative capacity.+® 
Receiver. 


Terre-tenant. 


United States. 


affidavits of defense.? 


Nonresident. Under a statute requiring defendant 
to file an affidavit of merits if he is a resident of the 
county in which the suit is brought, he need not file an 
affidavit where there is sufficient proof of his nonresi- 
dence,?? but he should present the fact of his non- 
residence to the court at the time of filing his plea ;?? 
and the mere fact that defendant is a foreign corpo- 
ration does not exempt it from the necessity of filing 
In some jurisdictions defendant in a 


an affidavit.?4 


pare Rathe:v. Porter, 29 Pa. Dist. 
227 (Act May 14, 1915 [P. L. p 483 
§ 7], relating to the contents of an 
affidavit of defense made by an ad- 
ministrator, recognizes the necessity 
of the filing of an affidavit of defense 
by an administrator, and therefore he 
is required to file such an affidavit). 

[a] Reason for rule.— ‘Such a 

construction is indispensable to pro- 
tect interests that would be other- 
wise defenseless, and to afford secu- 
rity to creditors, distributees and 
heirs. In no ordinary case would it 
be possible for a personal represen- 
tative to set out on oath in specific 
detail the nature and incidents of 
a transaction to which his decedent 
had been a party and to which he 
was a stranger. A dead man’s es- 
tate would be in utter peril, if a 
creditor could convert his demand in- 
to a judgment upon no proof other 
than the statement of his claim filed 
at the commencement of his suit. 
And yet, a rule that would require 
an affidavit from an executor or ad- 
ministrator would work just that re- 
sult.” Seymour v. Hubert, 83 Pa. 
346, 348. 
* 18. Wachter’s Case, 1 Walk. (Pa.) 
267; Umberger v. Zearing, 8 Serg. & 
R. (Pa.) 163; Com. v. Schroeder, 18 
Pa. Dist. 929; Reakirt v. Flanagan, 
6 Pa. Dist. 402, 40 WklyNC 375; Bay- 
ara: Vi. Gillasspy, 1 Miles (Pa.) 256; 
Palairet v. Fidelity Co., 16 WklyNC 
(Pa.). 146; Dutill v. Sully, 9 WklyNC 
(Pa.) 573; Schaeffer v. Herman, 1 
Woodw. (Pa.) 479 

19. Brandenberg v. Cox, 19 Pa. 
WOIST welictiea Sie ante kp Gee aD Oe 

20. Kelley v. Place, 11 Pa. Dist. 
608, 26 Pa. Co. 120. 

21. Atlantic Refining Co. v. U. S., 
28.Pa. Dist. 586 

22. McLaughlin v. 132 
Ts vAs 3:8: 

[a] Affidavit of nonresidence upon 
which attachment was granted is suf- 
ficient proof of nonresidence. Mc- 
Laughlin: v. Hanecy, 132 Ill. A. 38. 

23. Horn v. Noble, 95 Ill. A. 101. 

24. Chicago, etc., R. Co. v. Bank 
of North America, 82 Ill. 493. 

25. Paff v. North Bangor Co., 5 Pa. 
Co. 543. 

26. Wing v. Bradner, 162 Pa. 72, 
29 A 291; Pain’s Pyro-Spectacle Co. 
Veelancoln, Park, ete), Co. 19 ea Co, 
Vie Pan tCoOs 


23; Hubbard v. Dorman, 
27. Parry v. Lansford First Nat. 


Hanecy, 


384. 


In the absence of a statute or rule of 
court expressly requiring him to do so, a receiver of 
a corporation need not file an affidavit of defense in a 
suit against him in his representative capacity upon 
a cause of action arising out of a contract entered 
into between plaintiff and the corporation.?® 

It is not necessary for a terre-ten- 
ant to file an affidavit of defense to prevent Judgment 
being rendered against lands held by him.?° 
Although not specifically named 
therein, the United States is within the spirit and 
reason of a statute providing that certain political 
bodies or corporations shall not be required to file 
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[§§ 365-367 


suit begun by foreign attachment need not file an af- 


fidavit of defense,?° unless he has made or entered an 


appearance.*° 


[§ 366] d. As Dependent upon Plaintiff’s 
ing, Affidavit, Exhibit, or Notice. 
defense is not. necessary where plaintiff’s declaration 
or statement of claim is insufficient;?7 and under 
statutes or rules of court in force at various times,** 
and the construction accorded thereto, it has been 
held that an affidavit of defense or of merits is not 
necessary unless plaintiff has filed with his declara- 
tion or statement of claim a sufficient?® affidavit of 
claim,®° or, where the action is founded upon a bill, 
note, bond, or other instrument or book account, he 
has filed a copy thereof** or given a sufficient refer- 


Plead- 
An affidavit of 


ence to the publie office, book, and page where it is 


recorded.*? 


fendant. 


Bankii27.0 (Paw, b56,. 113" A847 ao Mic= 
Keone Soap Mfg. Co. v. Religious 
Press Co., Mis Pa. slo, 8A Toil Sones 
v. Markley, 92 Pa. Super. 348; Com. 
v. Acker, 53 Pa. Super. 54; Davis~—y. 
Komer, 49 Pa. Super. 542; Josen- 
blum v. Stolzenberg, 86 Pa. Super. 
644; Zeller v. Wunder, 36 Pa. Super. 
1; American Bill Posting Co. v. Jer- 
mon, 27 Pa..Super. 175; Bill Posting 
Sign’ Co. v. Jermon, 27 Pa. Super: 172; 
Gauntt v. Considine, 18 Pa. Dist. H 
Hibberd v. Mullen, 14 Pa. Dist. 
Kinney v. Mitchell, 14 Pa. Dist. 
Lederer v. Greiner, 14 Pa. Dist. 
Caruthers v. Pierie, 13 Pa. Dist. 
Tradesmen’s Bank v. Johnson, 1 Pa. 


Dist.445)- 12 Pa. Co. 65 Dugegane Vv: 
Strange, 40 Pa. Co. 425; Wetherill v. 
Meadville, ete., Tract. Co., 36 Pa. 
Co. 327; .Cosgrove v. Pittsburgh, etc., 
Ref Cos, 320 Pa. Co.4 24050 Morsy th. vy: 
ptm bause, 29 Pa. Co. 476: Reynolds 
v. New York Wood Fibre Co., 19 Pa. 
Co. 318; Brennan v. Franey, 5 Pa. 
Co. 212; Zimerman v. Kuebler, 4 Pa. 
Co., 607; Coates Vv. Vanuxem, . 1+ Pa. 
Co. 421; Landis v. Kirk, 1 Pearson 
CES) Ge 


[a] Hence, where an affidavit of 
defense is filed in such case, its in- 
Pa mes is immaterial. See infra 
Se eonue. 


28. See court rules and statutory 
provisions. 

29. Williams v. Bradley, 2 App. 
(D. C.) 346; Foertsch v. Germuiller, 
2. App. CDi Cc.) 6340); Johnson... v. 

216; New York 


Wright, 2 App. (D. C.) 
Nat. Exch. Bank v. Reed, 232 Ill. 123, 


88 NE 548; Smith v. Lyons, 80 IIl. 
600; Hutchinson v. Woodwell, 107 
Pa. 509. 

30. Colby v. Wilson, 320 Ill. 416, 
151 NE 269 [rev 237 Ill. A. 299]. 


Affidavit of claim generally see su- 


pra § 195. 

31. Zimerman v. Kuebler, 4 Pa. 
Con 60%! OTthyy. Laylors It Phila; 
(Pa.) 194; Megargee v. Danville, etc., 
R. Co., 2 WklyNC (Pa.) 535. 

[a] Requisites and sufficiency of 
copy.—(1) The copy filed must be full 
and complete (Coates v. Vanuxem, 17 
WklyNC (Pa.) 5388; Mehring v. Com- 
monwealth Bldg. Assoc., 16 WklyNC 


(Pa.) 99; Bray v. Martin, 183 WklyNC 
(Pa.) 385; Dickson v. Buchanan, 5 
WklyNC (Pa.) 192), (2) and show 


that plaintiff has a complete (Vul- 
canite Pav. Co. v. Philadelphia Tract. 
Co.) 2). Pas Cone LoDente. and. prima 
facie (Fairchild v. Dennison, 4 Watts 


Also an affidavit of defense is not neces- 
sary where a statute requiring the statement of claim 
to bear an indorsement in a certain form requiring 
defendant to file an affidavit of defense within a pre- 
seribed time has not been complied with either liter- 
ally or substantially.** 

[§ 367] 3. Who May or Should Make*t—a. De- 
An affidavit of defense or of merits should 


(Pa.) 258) case. (4) A copy of book 
account showing merely lump 
charges for merchandise is insuffi- 
cient to require an affidavit of de- 
fense. Loeb v. Heere, 19 Pa. Co. 641; 
Appel v. Stein, 6 WklyNC (Pa.) 451. 
(5) However, it is held that the copy 
filed need not contain the name of 
plaintiff. Heft v. Basford, 3 Pa. Co. 
319. (6) No affidavit of defense is 
necessary unless the instrument or 
account, a copy of which is filed, is 
admissible in evidence in support of 
plaintiff's claim. Fritz v. Hathaway, 
135 Pa. 274, 19 A 1011; Wall v. Dov- 
ey, 60 Pa. 212; PWairchild v. Denni- 
son, 4 Watts (Pa.) 258; Hamill v. 
O’Donnell, 2 Miles (Pa.) 101; Harbi- 
son v. Hawkins, 6 LegGaz (Pa.) 157. 
(7) It has been both affirmed (Graff 
v. Crissman, 2 WklyNC (Pa.) 66) 
(8) and denied (Greenfield v. Gill, 2 
WklyNC (Pa.) 184) that a bill is a 
sufficient copy of a book account to 
require the filing of an affidavit of 
defense. 

Filing instrument or copy with 
typo generally see infra §§ 876— 


32. Gottman v. Shoemaker, 86 Pa. 
33. Dick v. Forshey, 71 Pa. Super. 


[a] Prior legislation and rules of 
court (1) on the subject were sup- 
planted in Pennsylvania by Act May 
14, 1915. (P. L. p 483 § 10); which 
prescribes the exact form of the no- 
tice or indorsement. Dick v. Forshey, 
71 Pa. Super. 439. (2) Prior to the 
enactment of this statute, some court 
rules required plaintiff to serve no- 
tice on defendant to file the affidavit, 
but where defendant filed his affida— 
vit without having received the no- 
tice, he was deemed to have waived 
service thereof. Broad v. Winsbor- 
ough, 6 LanecLRev (Pa.) 20. (3) 
Rules of court were not abrogated by 
the act of May 25, 1887. Com. v. Me- 
Cutcheon, 4 Pa. Co. 309. (4) Under 
Peay (1897) p 95 defendant was not 
required to file an affidavit of defense 
unless he had been served with no- 
tice of a rule to file it. Standard Saw 
Sa Mach. Co. v. Heath, 36 Pa. Co. 

Time for filing affidavit of defense 
see infra § 369. 

34. In scire facias proceeding to 
bere mortgage see Mortgages § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘$$ 367-369] 


regularly be made by defendant.?5 
more joint defendants plead jointly, the affidavit of 
one of them is sufficient,*® but where several defend- 
ants plead severally each plea must be sustained by 
The mere fact that defendant 
is incompetent to testify in his own behalf does not 


a separate affidavit.37 


invalidate his affidavit.?$ 
[§ 368] b. Third Person.*® 


stated.*? 


extent of his interest is stated.*4 


ant of record, is sufficient.*® 


35. Marshall v. Witte, 1 Phila. 
(Pa.) 117; Clymer v. Fitler, 1 WklyNC 
(Pa diN6263.City--v. Devine, 1 WklyNC 
(Pa.) 358; Gross vy. Painter, 1 WklyNC 
{Pa.) 154. 

{a] If possible, defendant should 
make his own affidavit of defense. 
Corosu v. Allegheny River Min. Co., 
26, Par Dist. 379: 

36.. Tyrer v. Chew, 7 App. (D. C.) 
175; Smith v. Bateman, 79 Ill. 531; 
Steelman v. Mattix, 35 N. J. L. 467; 


EHaby v. Stambaugh, 21 LanclLRev 
(Pa.) 365. 

387. Meyers v. Davis, 13 App. (D. 
G.) 361; Anthony vy. Ward, .22 Tl. 
180; Whiting v. Fuller, 22 Ill. 33; 
Davis v. Scarritt, 17 Ill. 202. 


38. Robinson v. Arnold, 23 Pa. Co. 
558; Reist v. Reist, 11 YorkLegRec 
GPa, )t23: 

39. Who may make, and requisites 
of, affidavit where corporation is de- 
ct ae see Corporations § 2976 note 
23 [h]. 

40. Citizens’ Natural Gas Co. v. 
Waynesburg Natural Gas Co., 210 
Pa. 137, 59 A 822; Burkhart v. Par- 
ker, 6 Watts & S. (Pa.) 480; James 
Vv. Young, 1 Dall. (Pa.) 248, AL oe lear 
121; Safety Banking, etc., Co. v. Con- 
well, 28 Pa. Super. 237; Kramer’ v. 
Cameron, 17 WklyNC (Pa. ) 223; Beat- 
tie v. Deichler, ts WklyNC. Giza)) 
224su City Vv. Peterson, 3 WklyNC 
(Pa.) 292; Clymer v. Fitler, 1 WklyNC 
(Pa.) 626. 


41. Phillips v. Allen, 32 Pa. Super. 
356; Horsuch v. Fry, 23 Pa. Super. 
509; Reiskey v. Gilman, 13 WklyNC 


(Pa. ) 282; Russell v. Foran, 1 WklyNC 
(Pa.) 470. 

[a] Circumstances giving rise to 
disability (1) should be shown. 
Phillips v. Allen, 32 Pa. Super. 356; 
Horsuch v. Fry, 23 Pa. Super. 509. 
(2) It is not sufficient to state mere- 
ly that “defendant is a non-resident 
of the county.” Albright v. Fritz, 21 
Pa. Co. 444. (3) Likewise, it is not 
sufficient merely to aver that de- 
fendant, “by reason of his absence 
from the county, is unable personal- 
ly to present his defense at this time.’ 
Bushong v. Edwards, 52 Pa. Super. 
376, 380. 

42. Lowry v. National Safe, 
Co., 31 PittsbLegJNS (Pa.) 240. 

43. Citizens’ Natural Gas Co. v. 
Waynesburg Natural Gas Co., 210 Pa. 
137, 59 A 822; Hunter v. Reilly, 36 
Pa DOr Sleeper v. Dougherty, 2 
Whart. (Pa.) 177; Urich v. Zern, 2 
Pa. Dist. 55. 

44. Blew v. .Schock, 1 WklyNC 
(Ban) 2612.51 

45. Ontario Bank v. Baxter, 6 Cow. 
(N. Y.) 395. 

Miller v. Hooker, 2 HowPr (N. 
es eel? 

47. Corosu v. 


eUc., 


Allegheny River 


A third person fully 
acquainted with the circumstances may make an affi- 
davit of merits or of defense, when defendant him- 
self is unable to do so by reason of sickness or ab- 
sence,*® but it must clearly appear that defendant 
could not have made the affidavit himself,+? and the 
means of knowledge possessed by affiant should be 
The affidavit of a third person interested 
in the event of the suit is sufficient,*® provided the 
So also one who is 
a party to an instrument sued on, although not the 
nominal defendant, may make the affidavit,*> and the 
affidavit of the real defendant, although not defend- 
Where the affidavit is 
not made by defendant, it must appear that it is made 
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Where two or 


belief.*° 
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by some one acting for him,*? and the reason why it 
is not made by defendant himself must be assigned.*§ 
Where the affidavit is made by a stranger to the ac- 
tion, it ought to show whether the facts are averred 
on his personal knowledge or upon information and 


Attorney of defendant, if he knows the facts, may 


filed.°# 


Min. Co., 26 Pa. Dist. 379; Nichlow- 
ski v. Kempenski, 10 Kulp (Pa.) 105; 
Marshall v. Witte, 1 Phila. (Pa.) 117. 

[a] Rule applied.—A judgment, 
otherwise unwarranted, should not 
be entered against defendant because 
of a conflict between his testimony 
and an affidavit of merits where the 
affidavit was executed by a purported 
agent and it is not shown that de- 
fendant saw the affidavit, had any 
knowledge of its contents, or had 
anything to do with the preparation 
and signing of: it. Nelson v. Tunick, 
250. Ill) A. 462. 

48. Bingham Vv. Bingham, i 
NYCivProc 166; Mason v. Bidleman, 
1 HowPr (N. Y.) 62; Roosevelt v. 
Dale, 2 Cow. (N. “Y.) 581; Griel -v. 
Buckius, 114 Pa. 187, 6 A 153; Bush- 
ong v. Edwards, 52 Pa. Super. 376; 
Taylor v. Sellers, 12 Pa. Super. 230; 
Ralston Purina Co. v. Frantz, 3 Pa. 
Dist. & Co. 136; Corosu v. Allegheny 
River Min=Co: 2) 26> Pal Dist: 379: 
Pequea Tp. School Dist. v. Klugh, 
24 Pa. Dist. 968; Albright v. Fritz, 
21 Pa. Co. 444; Snyder v. Haas, 8 Del. 
Co. (Pa.) 35; Nichlowski v. Kem- 
penski, 10 Kulp (Pa.) 105; Clark v. 
Lutes, 10 Kulp (Pa.) 99; 
Boon, 27 WkKlyNC (Pa.) 574; 
perthwait v. Roney, 10 WklyNC (Pa.) 
482; City v. Devine, 1 WklyNC (Pa.) 
358; Stollaker vy. Lardner, 1 WklyNC 
(Pa.) 169; Gross v. Painter, 1 WklyNC 
(Pa.)- 154; Bancroft v.. Sterr,- 1 
WkIyNC (Pa.) 132. 

[a] Affidavits held to disclose suf- 
ficient reason.—Citizens’ Natural Gas 
Co. v. Waynesburg Natural Gas Co., 
210° Pa. 13%, “59 -A..822; Giordano ‘v. 


St] Pauley) & oly Ins. Co.63 Ras 
Super. 233. 
49. Yeier v. Hanover F. Ins.. Co., 


63 Pa. Super. 258. 

Averments as to knowledge or in- 
formation and belief generally see 
infra § 377. 


50. Brown v. Cowee, 2 Dougl. 
(Mich.) 432; Roosevelt v. Dale, 2 
Cow. (N. Y.) 581; Safety Banking, 
eee WO. Conwell, 28 Pa. Super. 
or 

51. Crine v. Wallace, 1 WklyNC 
(Pa.) 298. 

52. Safety Banking, etc., Co. v. 
Conwell, 28 Pa. Super. 237; Creighton 


v. National Safe Co., 10 Pa. Dist. 600; 
Albright v. Belin: 21 Pan Cot 444: 
Bumgardner Morris, 25 
PittsbLegJNS (Pa) 355. 
53. See cases supra note 5 
54. Watson v. Supplee, 15 VWklyNC 
GPa.) 9; 
55. Time for filing: 
In mechanic’s lien case see Mechanics’ 
Liens § 602. 
On appeal from justice of peace see 
Justices of the Peace § 556. 
56. See court rules and statutory 


[§ 369] 4. Time of Filing.°® 
filing an affidavit of defense or of merits is prescribed 
by statute or rule of court, as it usually is,®® no judg- 
ment for want of an affidavit is valid if signed prior 
to the expiration of the prescribed time,°? properly 
computed,°* and the affidavit cannot be filed after 
judgment has been entered for failure to file the af- 
fidavit within the proper time ;®® but notwithstanding 


make the affidavit,®° but he cannot make it merely 
upon the information of his client.*1 
should state what knowledge he has of the facts,°” 
and the souree of his knowledge. Be 

Several affidavits, each made by a person having 
actual knowledge of the facts therein stated, may be 


The affidavit 


Where the time for 


provisions. 

57. Bloomsburg Banking Co. v. 
Mourey, 4 Pa. Co. 247; Morehead v. 
Payne, 1 AmLJ (Pa.) 255. 

58. See cases infra this note. 

[a] Beginning of period.—(1) The 
statutory period does not begin to 
run until defendant has either been 
served with the summons, or has 
voluntarily entered an appearance. 
Murta v. Reilly, 274 Pa. 584, 118 A 
563. (2) The period may begin to 
run from the service of the declara- 
tion where it is served at the same 
time as the summons. Laufman v. 
pane Mfex Co5 2540 Ned Ee 10, 2a 


[b] Before return day of writ or 
summons (1) defendant cannot by 
virtue of the express provisions of 
Act March 10, 1921 (P. L. p 16) be re- 
quired to file an affidavit of defense. 
JB: Colt Conv Shirks 3 Pave Dist. 
& Co. 56. (2) A like conclusion was 
reached in some (Watson v. Pennsyl- 
vania R. Co., 25 Pa. Dist. 1034, 232 
Fed. 906), (3) but not other (Gries- 
mer v. Hill, 36 Pa. Super. 69; Curry 
Vv.) Pheenixville;Metes (Ro Coniezien ear 
Dist. 802), cases, in construing ear- 
lier statutes. 

{c] Last day.—(1) Where defend- 
ant is required to file his affidavit on 
or before a certain day, he has all 
of the day named.in which to do it. 
Porter! 'v. “Hower era. eos a esas 
Bloomsburg Banking Corsi Mourey, 
4 Pa.'Co. 247. (2)- Under a rule of 
court providing that plaintiff shall:be 
entitled to judgment ona certain day, 
or on any motion day thereafter, un- 
less defendant shall have filed an 
affidavit of defense before judgment 
is asked for, an affidavit is in time 
if filed on the first day on which 
plaintiff is entitled to ask for judg- 
ment. ‘Duncan v. Bell, 28 Pa. 516. 

{d] Running of time suspended.— 
(1) The time for filing the affidavit 
does not run pending a demurrer to 
the declaration. Tradesmen’s Sav. 
Fund v. Gilmore, 3 Pa. Dist. 823. (2) 
Also, a motion to strike off plaintiffs’ 
statement.of claim stops the running 
of the statutory period or, in other 
words, defendant may, but need not, 
file an affidavit of defense while the 
motion is pending. Lowenstein v. 
McGowan, 5 Pa. Dist. & Co. 5. (3) 
Judgment. for want of an affidavit of 
defense cannot be taken pending a 
plea in abatement (Cunningham vy. 
Ocean Coal Co., 28 Pa. Co. 295; Hum- 
mel v. Meyers, 26 WklyNC (Pa.) 279), 
(4) or a rule to enter security for 
costs, the proceedings being stayed 
pending determination of the rule 
GBA Colt2 Coun; Shirk, 3. Pa. Dist: 
& Co, 56). 

59. Von Schirach v. Vance, 239 Pa. 
300,. 86 A 856. 
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the expiration of the prescribed time defendant may, 
as a matter of right,®°° either under an extension of 
time , properly granted®! or without any leave of 
court,®? file the affidavit of defense at any time be- 
fore judgment,°* so long as plaintiff has not signed 
or moved for judgment,°‘ or, except in some jurisdic- 
tions,°> even after plaintiff has moved or entered a 
An affidavit once filed extends 
through the whole progress of the case,** although it 
is several times noticed for trial.®® 

Where the statute prescribes 
the time when the affidavit shall be filed, a court has 
no power to extend the time so limited,®® unless the 


rule for judgment.®® 


Extension of time. 


60. Fennessy-Wilson, Ltd. v. Benn, 
28 Hawaii 255; Bordentown Banking 
CO. IV. Restein, 214 Pa..30, 63 A 451; 
Burrows v. Carson, 23 Pa. Dist. 308, 
420P an (CoH Sik 

[a] Statutes are construed merely 
to subject defendant to the risk of 
having judgment entered against him 
where he is in default for not filing 
the affidavit within the prescribed 
time, and not to prohibit its filing 
thereafter or to terminate his right 
toy file “it; Muels ‘City “Mis. Cory: 
Waynesburg Products Corp., 268 Pa. 
441, 112 A 145; Bordentown Banking 
Co. v. Restein, 214 Pa. 30, 63 A 451. 

[b] Although cause is on trial list, 
defendant has a.right in an action of 
trespass to file an affidavit of defense. 
Shoemaker v. Myers, 30 Pa. Dist. 240. 

61. Clark v. Selfridge, 274 Ill. 275, 
diss NE 62 [rev 195 ,c))2, A: 357]. 

Extension of time generally see in- 
fra text and notes 69-72. 

62. Fennessy~-Wilson, Ltd. v. Benn, 
28Hawaii 255; Bordentown Bank- 
ing -Co-..v. Restein, 214 Pa. 30, 63 A 
451;..Donoghue v. O’Kane, 55 Pa. 
Super. 1t; Burrows vy. Carson, 23 Pa. 
Dist. 308, 42 Pa. Co. 3f. See Shoe- 
maker-<«v»-Myers, 30 Pa. Dist. 240 
(stating. that leave of court should 
be obtained, but refusing to strike 
off the affidavit filed). 

63. Von Schirach v. Vance, 239 Pa. 
300, 86 A 856; Lowenstein v. Mc- 
Gowan, 5 Pa. Dist. & Co. 5 (in action 
of assumpsit). 

{a] Affidavit filed before trial list 
is made up will not be stricken off. 
Walsh v. James, 26 Pa. Dist. 458 
(in action of trespass). 

[b] Statute or rule of court re- 
quiring filing with plea (1) is con- 
sidered satisfied by the filing of an 
affidavit two days after the plea, 
where defendant took no intervening 
action. Meyers v. Davis, 13 App. 
(D. C.) 361. (2) In Illinois it is held 
in one case that the affidavit need not 
be filed until the cause is reached for 
trial (Barnes v. Sisson, 44 Ill. A. 
327), (3) but in later cases it is held 
a proper exercise of the court’s dis- 
cretion to refuse to allow the filing 
at, or just before, the trial, of an af- 
fidavit of merits which is a mere 
subterfuge interposed for delay (Stur- 
tevant Mill Co. v. Wearcrete En- 
gineering Co. 207 Ill. A. 471; Gen- 
eral Electric R. Co. v. Leahy, 85 Ill. 
A. 526), (4) and which would mate- 
rially change the issues (General 
Hlectric Co. v. Leahy, supra). 

64. Bloomer v. Reed, 22 Pa. 51; 
Gillespie v. Smith, 13 Pa. 65; Miller 
v. Jackson, 16 Pa. Dist. 122. 

65. Meyers v. Davis, 13 App. (D. 
OR) Bias 

66. Fennessy-Wilson, Ltd. v. Benn, 
28 Hawaii 255;- Clark v. Selfridge, 
204) Ti, 275, 113 NE 617. 

[a] Applications of rule.—The, af- 
fidavit may be filed (1) before the 
time for hearing (Calchuff v. Driver, 
46 Pa. Super. 79), (2) or before the 
rule is called for argument (Donog- 
hue v. O’Kane, 55 Pa. Super. 11). 


pe ees v. Roberts, 6 Cow. 
CNG S45. 

68. Prescott v. Roberts, supra. 

69. Woodruff v. McGaugle, 12.N. 
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Chestnut v. Reese, 16 
Pa. Dist. 511 (decided under Act 
April 19, 1901 [P. L. p 88]). 

70. Clark v. Selfridge, 274 Ill. 275, 
113: NB 617. [rev 195 Dllis An. 357); 
Haynes v. Saunders, 11 Cush, (Mass.) 
537; Murta v. Reilly, 274 Pa. 584, 
118 A 563 (Act May 14, 1915 [P. L. 
p 483 § 22]). 

71. Van Rivtce v. Rooks, 181 Mich. 
88, 147 NW 579. 

[a] In Pennsylvania (1) defend- 
ant must file an affidavit of defense 
to the statement of claim within fif- 
teen days from the day when the 
statement was served upon him. St. 
(1920) § 17192. (2). Under Practice 
Act May 14, 1915 (Ps L..p 483 § 18), 
an affidavit of defense may be filed 
up to the time of trial, but leave of 
court should be obtained, in all cases, 
where the affidavit is filed after the 
expiration of the fifteen days. Shoe- 
maker v. Myers, 30 Pa. Dist. 240. 


J. Li J. 384; 


72. Muir v. Preferred Acc. Ins. 
Con20s ear cses; 2009 LoS. 
Pocky Dick vy. Forshey, 71 Pa. Super. 
ee Geib v. Icard, 11 Johns. (N. Y.) 
82. 

75. See court rules and statutory 
provisions. 

[a] Purpose of statute ‘is not to 


invent technicalities to make trouble, 
but to provide a means of giving in- 
formation to the plaintiff of the facts 
and the substance of the affidavit.” 


Walsh v. James, 26 Pa. Dist. 458, 
459. 

76. See court rules. 

[a] Construction of statute.—(1) 


A statute requiring service of the af- 
fidavit of defense, but not explicitly 
prescribing the time therefor, was 
construed in one case to require serv- 
ice within the same time as_ that 
limited for filing the affidavit. 
Wright Wire Co. v.. Levi, 28 Pa. 
Dist. 795. (2) In another case, how- 
ever, the court declined to adopt this 
construction. Wright v. Adtna Acc., 
ete: Co., 2.PasDist.«& Co. \741. 

[b] Service and default on same 
day.—-When a party serves the af- 
fidavit on the day when his default 
may regularly be taken, and the de- 
fault is taken on that day, in good 
faith, and without knowing of the 
service, the default is regular not- 
withstanding the service may have 
been made at an earlier hour, Brain- 
ard v. Hanford, 6 Hill (N. Y.) 368. 

77. Luzerne County Nat. Bank v. 
Stout, 26 Pa. Dist. 1093 

[a] Illness of counsel is not suf- 
ficient excuse for noncompliance (1) 
where defendant has other counsel in 
the case who are not ill (Spinelli v. 
Costello, 30) Pa. Dist.) 41) Fei) sor 
where the affidavit does not set up a 
meritorious defense (Wright Wire Co. 
Vv. devi, 287 Pas Dist. a.79D')t 

{[b] Service of copy is full com- 
pliance.—Walsh v. James, 26 Pa. Dist. 
458. And see Wright v. Altna Acc., 
etc., Co., 2 Pa. Dist. & Co. 741 (send- 
ing of copy by mail to plaintiff's at- 


torney). 

78. Spinelli v. Costello, 30 Pa. 
Dist. 411. 

[a] Effect of, and remedy for, non- 


compliance.—(1) Where an affidavit 
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statute gives the court power.7° However, the court’ 
may, in its diseretion, permit the filing of an affidavit: 
after the time prescribed by a rule of court,*! and 
an agreement between the parties to extend the time, 
for filing the affidavit is valid and enforceable.*? 

Before plaintiff has filed his declaration or state- 
ment of claim, an affidavit of defense or merits need. 
not,’* and cannot,"* be filed. 

[§ 370] 5. Service. 
providing that the affidavit of defense shall be served 
on plaintiff or his attorney’?® within a specified time’® 
should be comphed with’ and enforced.7§ 

[§ 371] 6. Form, Contents, and Construction’ ®°— 


A statute or rule of court 


of defense is not served as required. 
by statute or rule of court, it may be 
treated as a nullity (Glover v. Er- 
rich, 30° Paz? Dist. 720. -'Spinellie ye 
Costello, 30 Pa. Dist. 411), (2) and 
judgment may be rendered for want 
of an affidavit (Glover v. Errich, su- 
pra), (3) or for want of a sufficient 
affidavit (Luzerne County Nat. Bank 
v. Stout, 26 Pa. Dist. 1093). (4) Judg- 
ment for want of service of the affi- 
davit may be rendered when so pro- 
vided by a rule of court. Spinelli v. 
Costello, supra. (5) The rule is oth- 
erwise, however, where judgment on 
this ground is ‘not provided for by 
either statute or rule of court. 
Glover v. Errich, supra. Compare 
Wright Wire Co. v. Levi, 28 Pa. Dist. 
795 (where such a judgment was ren- 
dered without discussion of its pro- 
priety). 

79. Cross references: 
Insufficiency of affidavit as ground 

for motion: 

For judgment on pleadings see in- 

fra § 961. 

To strike off see infra § 1001. 
Raising questions of law in affidavit 
see supra § 362. 
Requisites and sufficiency of affidavit 
in action or proceeding: 
Against wife or husband and wife 
a Husband and. Wife § 767. 

“Revosn oy for a be tga see 
Attorney and Client § 342 y 

Builder for compensation _ see 
Building and Construction Con-. 
tracts § 211. 

Executor for money loaned by 
testator see Executors and Ad- 
ministrators § 2117. g 

Receiver of corporation see Cor- 
porations § 3265. 

For: 

Demurrage see Carriers § 745. 

Premiums or assessments or on 
Sa notes see Insurance 


Price or value of goods sold see 
Sales [35 Cye 554]. 
Rent see Ground Rents § 177; 
Landlord and Tenant § 1336. 
yee agency see Agency § 629. 
Assumpsit see Assumpsit, Ac- 
_ tion of 
Replevin see ‘Replevin [34 Cye 
1482]. 


On: 

Bill or note see Bills and Notes 
§$.1197, 1280: 

Bond see Bonds § 200. 

Book account see Accounts and 
Accounting § 180. 

Contract of indemnity see In- 
demnity § 67. 

Foreign judgment see Judgments 
§ 1588. 

Insurance poli¢y or certificate 
see Fire Insurance §§ 703-705; 
Insurance § 802; Life Insur- 
ance §§ 399, 400; Mutual Ben- 

* efit Insurance §§ 242, 244. 

oO: 

Enforce: 

Mechanic’s lien see Mechanics’. 
Liens §§ 605, 607-609. 

Municipal assessment see Mu- 
nicipal Corporations § 3551. 

Foreclose mortgage see Mort- 
gages § 1629. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 371] 


a. In General. 


80. See cases infra this note. 
[a] Leave to file insufficient affi- 
davit properly refused.—Cavanaugh 


v. Witte Gas, etc., Engine Co., 123 
TES AL 5718 / 

[b] Affidavits held sufficient. 
—cConnilleau v. Rogers, 162 Fed. 998; 
Webster Mfg. Co, v. Pennsylvania 
Univ., 160 Fed. 287; White v. Safe 


Harbor Match CO., 106 Fed. 109; Seott 
Fertilizer Co. v. Maloney, 22 Del. 517, 
62 A 223; Hazen v. Van Senden, 43 
App. (D. C.) 161; Potomac Laundry 
Corevs] wMalier, 26" Apps | GD. ‘CS? 2805 
Strauss v. Hensey, 7 App. (D. C.) 289, 


36. LRA 92; Acme Waste Paper Co. 
Vee. so. aeaper. Supply Co. 233" Ll. 
A. 262; Bloomington, etc.,.R., etc., 


Go. Vi DeMange, 229 TRNAS 108; George 
C. Peterson Co. v. Timken Roller 
Bearing Co., ‘223 Ill. A. 58; Shimeall 
v. Lehmann, 198 Ill. A. 29; Wolfort v. 
David Lipsey Co., 189 Ill. A. 34; Il- 
linois Pub., etc., Co. v. People’s Gas 
Light, ete., Co,»185 Ill. A. 627; Grey 
v. Cohen, 182 Ill. A. 313; Hutzell v. 
Ruane, 249 Pa. 50, 94 A 439; Wentz v. 
Pennsylvania Casualty Co., 244 Pa. 
517, 90 A 800; Zenatello v. Hammer- 
stein; 231 Pa. 56, -79 A 922: Punx- 
sutawney Iron Co. v. Ft. Pitt Malle- 
able). ete, Tron Co.,. 216° Pa. 432,65 
A 941; Marquis v. McKay, 216 Pa. 
307, 65 A 678; Gochnauer v. Union 
PRUSS MCOss 214. Pas 14 hee 682A 585; 
Davis v. Richardson, 87 Pa. Super. 
205; Blank v. London Guaranty, etc., 
Co., Ltd., 87 Pa. Super. 140; Matolicz 
v. Hess, 87 Pa. Super. 135; Northern 
Lumber Co. v. Weingertner, 81 Pa. 
Super. 559; Philadelphia v. Neely, 81 
Pa. Super. 248; Nicoll v. D. B. Mar- 
tin Co., 73 Pa. Super. 577; Farmers, 
ete., Mut. Reserve Fund Live Stock 
Ins. Co. v. Elliott, 69 Pa. Super. 509; 
Monk v. Magee Carpet Co., 69 Pa. 
Super. 436; M. Zimmerman Co. v. 
Goldberg, 69 Pa. Super. 254; Messner 
v. Hendricks, 53 Pa. Super. 125; Wein- 
berg v. Shulman, 53 Pa. Super. 64; 
Southern SS. Co. v. Hull, 46 Pa. Super. 
299; Stern v.’ Dwyer, 35 Pa. Super. 
132% Corkran.. v.. ‘Patterson, 32°" Pa: 
Super. 399; Garman vy. Gumbiner, 32 
Pa. Super. 181; Tabor Mfg. Co. v. 
Lovell, 82 Pa. Super. 177; United 
Oil Cloth.Co. v. Dash, 32 Pa. Super. 
155; Pennsylvania Co. v. Marquis 
Limestone, ete., Co., 31 Pa. Super. 
198; Freeman v. Baras, 31 Pa. Super. 
84; Philadelphia v. Reader, 31 Pa. 
Super. 75; Kowdy v. Savings Fund 
Loan Assoc., 31 Pa. Super. 52; Rob- 
bins v. Joy, 27 Pa. Super. 652; Wheat- 
ley v. Niedich, 24 Pa: Super. 198; 
Director Gen. of Railroads v. Diet- 
yich, 73 .ba,- Dist. 6. Co, “A72:) Mer= 
waukee Locomotive Mfg. Co. v. Point 
Marion Coal Co., 3 Pa. Dist. & Co. 131; 
Eakins v. Doty, "1 Pa. Dist. & Co. 740: 
Textile Factors Co. v. Hassler, 30 Pa. 
Dist. 802; Wood v. Shubert, 30 Pa. 
Dist. 675; Kalna v. Westchester F. 
Ins. Co., J0 Pa. Dist. 608; Secured In- 
vestments, ENCh. Vi Schiand, 30° Pa. 
Dist. 99; McFadden y. Co-operative 
Pubs 'Co:,. 28 Jean Dist. 366"> Tyler v. 
Gresmer, 12 Pa. Dist. 279; Steelton 
Planing Mill Co. v. Kunkel, 10° Pa. 
Dist. 289; Fulton v. Dessin, 3 Pa. 
Nicholson v. Longbotham, 
CO CP ae) PE SoOnw MeN LS OR yiva 
Blumenthal, 10 Kulp (Pa.) 253; Dan- 
y v. Penn Iron Co., 20 LancLRev 
(Pa.) 158; Pennsylvania Iron Works 
Co. v. Greger, 19 Montg. Co. (Pa.) 110; 
Taylor Bros. Cos Nv. Stambaugh, 17 
YorkLegRec (Pa.) 153 Heathcote v. 
Strominger, 16 YorkLegRec (Pa.) ce 
New Engiand Steam Brick Co. v. 
Dube, 19 R. I. 397, 37 A 14 

[ey Affidavits ‘held insufficient.— 
Maryland Widelity, etc, Co. v. U. S., 


To be sufficient,®° an affidavit of de- 
fense or of merits must comply with an applicable 
statute or rule of court,®! such as a statute or rule 
of court requiring the affidavit to state that affiant 
verily believes that defendant has a good defense up- 
on the merits to the whole or a portion of plaintiff’s 
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296 Fed. 952; U.S. v. Emery, 225 Fed. 
287; Knight v. Walker Brick Co., 23 
App. (D. C.) 519; Cropley v. Vogeler, 
2 App. (D. C.) 28; Transcontinental 
Oil Co. v. Atlas Assur. Co., 278 Pa. 


558, 123 A 497; Dewees v., Middle 
States Coal, etc., Co., 248 Pa. 202, 93 
A 958; Brieck Bros. Co. v. Baziotes, 


242 Pa. 490, 89 A591; 
150 Pa. 44, 24 A 634; Gardner v. Ma- 
donna, 87 Pa. Super. 408; Hast Mc- 
Keesport v. Park, 81 Pa. Super. 604; 
Crum, vs, Aw G. & SMin." 'Co., 812 Pay 
Super. 355; Miner-Hellard Co. v. Ro- 
sato, 81 Pa. Super. 94; Automobile 
Finance Co. v. Rosenheim, 73 Pa. Su- 
per. 546; Matawan Tile Co. v. Russo, 
69 Pa. Super. 464; White Haven Coun- 
cil v. Wharen, 69 Pa. Super. 439; 
Blue Valley Creamery Co. v. Zim- 
merman, 60 Pa. Super. 278; Cooper 
wv. Midland Metal Co., 56 Pa. Super. 


Bakes v. Reese, 


485; Thomas v. Dickerson, 52 Pa. Su- 
per. 507; Folsom Real Est. Co. v. 
Hsmark, 38 Pa. Super. 580; Lomas- 


ney v. Turner, 33 Pa. Super. 106; 
Genesee Paper Co. v. Bogert, 23 Pa. 
Super. 23; Lower Merion Tp. School 
Dist. v. George H. Evans, Inc., 11 
Pa. Dist. & Co. 363; Adams v. Adams, 
7 Pa. Dist. & Co. 193; Inland Constr. 
Co. v. Hartmann, 6 Pa. Dist. & Co. 
812; Sears v. White, 3 Pa. Dist. & 
Co. 338; Collier v. Youngerman, 3 Pa. 
Dist. & Co. 109; Casselhoff v. George, 
3 Pa. Dist. & Co. 18; P. & M. Morton 
Adv. Co. v. Fink Brewing Co., 2 Pa. 
Dist. & Co. 757; Riddle Co. v. Taubel, 
2-Pa, Dist: & Co. 247 [aff 277 Pa. 95, 
120°A 776]; Chapeleu v.-Tokar, 2 Pa. 
Dist. & Co. 201; Wedow. v. Penn Prod- 
ucts Co., 2 Pa. Dist. & Co. 74; Tex- 
tile Factors Co. v. Square Deal Mills, 
Inec., 30 Pa. Dist. 800; Pennsylvania 
Re-Cont ven Cameron, 30 @Pa Dist. 720 
[aff 280 Pa. 458, 124 A 638, 33 ALR 
1281) 7S Sa K. -Bitner|'&»Co.,) Inesv. 
Warfel, 30 Pa. Dist. 688; E. Kirstein 
Sons Co. v. Belsinger, 30 Pa. Dist. 
180; Russell v. Groff, 30 Pa. Dist. 
26; Bowen v. Fuhrmann, 28 Pa. Dist. 
717; Usner v. Gass, 28 Pa» Dist. 306; 
Bukva v. Russian Orthodox Catholic 
Mut. Aid Soc., 26 Pa. Dist. 661; Hag- 
strom v. Excelsior Drum Works, 24 
Pa. Dist. 293; Lindenmeyr v. Hert- 
gen, 14 Pa. Dist. 394; Stroheim v. 
Pack, ete., Mfg. Co., 10 Pa. Dist: 668; 
Sharpless vy. Stirman, 4 Pa. Dist. 569; 
Ullman v. McGraw, 33 Pa.-Co. 338; 
Hemstead First Nat. Bank v. Duke, 
31 “Pan. Oot-dil9) ‘Com. vey Snave L6 
YorkLegRec (Pa.) 76; Pennsylvania 
L. Ins., etce., Co. v. Scott, 1 WklyNC 
Pads bi. 

81. D. C.—Rice Auto Co. v. Spill- 
man, 51 App. 378, 280 Fed. 452; Pro- 
winsky v. Second Nat. Bank, 49 App. 
363, 265 Fed. 1003, 12 ALR 358; Pulli- 
am v. Capital Tract. Co., 37 App. 301; 
Bryan v. Harr, 21 App. 190. 

Ili.—Colby v. Wilson, 237 Ill. A. 
299 [rev on other grounds 320 Ill. 
416, 151 NE 269]; Colfax ran Co. 
v. Bradford, 225 Till. A. 41 

Md.—Watson v. ees. ‘107 Md. 
245, 68 A 606. 

Pa.—Kempe v. Nunn, 79 Pa. Super. 
307; American Soda Fountain Co. v. 
Egbert, 14 Pa. Dist. 426; United Shoe 
Mach. Co. v. Winston, nla SteTae Oxo, 


poe 
Va.—Woods v. Teter, 72 W. Va. 
ees. 79 SE 658. 
82. Harrison v. Rosehill Cemetery 
Co., 291 Ill. 416, 126 NE 177. 
[a] Belief.—(1) A statement that 


defendant has a defense to the ac-. 


tion “as he believes” is sufficient. 
Irons v. Miller, 7 Watts (Pa.) 562. 
(2) “The statute does not require 
a defendant to determine the law or 
do more than to say that he verily 
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demand,*? and also state the kind, nature, or charac- 
ter of the defense;** but it need not follow the pre- 
cise words of the statute or rule of court, if it is suffi- 
cient in substance ;** and informality®® or formal de- 
fects’* will not vitiate an affidavit in case it sets forth 
substantially a good defense. 


believes that he has a good defense.” 
Firestone Tire, etc., Co. v. Ginsburg, 
285 Ill. 132, 135, 120 NE 544. 

[b] Opinion of counsel.—An affi- 
davit which merely states that de- 
fendant’s counsel is of opinion that 
defendant has a good and meritorious 
defense to the suit is insufficient. 
Pettit v. Hall, 80 Ill. A. 376. 

Averment of particular facts upon 
Pte shee and belief see infra § 
3 

Specifying part of demand to which 
defense made see infra § 373. 

83. Melvin v. Conner, 21 Del. 476, 
62 A 264:> Magy. Taylor, 13 Del. 165, 
14 A 26; Frantz v. Templeman Oil 
Corp., (Del. Super.) 134 A 47; \Gal- 
linger v. Hoon, 1 Grant (Pa.) 59; Hill 
v. Bramall, 1 Miles (Pa.) 352. 

[a] Statutory change.—(1) In Il- 
linois, the rule stated in the text ob- 
tains by virtue of the requirement im- 
posed by the statute now in force. 
Harrison v. Rosehill Cemetery Co., 
291 Ill. 416, 126 NE 177; Stauber v. 
Stauber, 217 His 365; Harris v. 
Willis, 209 Ill. A. 401; Sauer v. Cohien, 
208 Ill. A. 432; Reddig v. Looney, 208 
Ill. A. 413. (2) Under a former stat- 
ute, it was not necessary for the af- 
fidavit to contain such a statement. 
Harrison v. Rosehill Cemetery Co., 
supra; Stauber v. Stauber, supra; 
Sauer v. Cohien, ‘supra (all three 
cases stating the former law, but ap- 
plying the present statute). 

[b] Legal defense.—(1) The affi- 
davit must set forth a legal defense 
(Frantz v. Templeman Oil Co., (Del. 
Super.) 134 A 47; Godling v. Mac- 
Arthur Co., 181 Ill. A. 373), (2) which 
can be made under the plea (Harri- 
son v. Rosehill Cemetery Co., 291 Ill. 
416, 126 NE 177). (8). Affidavit held 
to disclose no legal defense. Bayliss 
v. Hough, 41 Pa. Super. 454. 

[c] Substantial defense.—The 
terms of the affidavit must reasonably 
warrant the inference that defend- 
ant has a substantial defense to plain- 
tiff’s claim. Lawman v. Johnston, 42 
App. (D. C,) 202. 

[dad] Defense which, if true, would 
defeat plaintiff’s right to recover 
must be stated in the affidavit... Rice 
Auto Co. v. Spillman, 51 App. (D. GC.) 
378, 280 Fed. 452; Bryan v. Harr, 21 
App. (D. C.) 190. 

{e] Grounds of defense should be 
stated.— Gordon v. Frazer, 13 App. 
CDS OS) TS S25 

{f] Affidavit may refer to notice 
which sets forth the nature of the 
defense. «Riverside Dev. Co. v. Hart- 
ford F. Ins. Co., 105 Miss. 184, 62 S 
169, AnnCas1916D 1274. 

Specifying defense in detail or with 
particularity see infra § 376. 

84. Wadsworth v. Adtna Nat. Bank, 
84 Ill. 272; McCormick vy. Wells, 83 

239; > Garrity .v.  Wileox; 83. Il. 
159; Harrison v. Willett, 79 Ill. 482; 
Castle v. Judson, 17 Ill. 381; Mc- 
Donnel v. Olwell, 17 Ill. 375; Brown 
v. Masten, 2 HowPr (N. Y.) 195. 

85. Rafferty v. Klein, 256 Pa. 481, 
100 A 945. 

[a] Where affidavit is not pleading 
(1) or a substitute for a plea or an- 
swer (See supra § 362), 2) it need not 
be framed with the technical accuracy 
of formal pleadings (Brown vy. Gour- 
ley, 214 Pa. 154, 638 A 607), (3) nor 
be drawn as to meet all technical 
objections that may be urged (Brown 
v. Ohio Nat. Bank, 18 App. (D. C.) 
598). (4) Affidavit as pleading un- 
der present Pennsylvania statute see 
supra § 362. 

86. Allentown First Nat. Bank v. 
Hichelberger, 1 Woodw. (Pa.) 397. 
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Every defense upon which defendant intends to 
rely must be set forth in the affidavit of merits or 
defense;°7 defenses not set up in the affidavit are 
deemed waived**® and cannot be presented or inter- 
posed at the trial,*® unless they are made available 


by plaintiff’s evidence.®° 
Two or more afiidavits.°1 


on different instruments.?? 


Where no affidavit of defense is necessary,°®* the in- 
sufficiency of one which has been filed is immate- 


riailess 
Construction generally. 


A separate affidavit of 
merits may be filed with each of several pleas which 
set up different defenses to separate causes of action 


In some jurisdictions, 
every intendment is made in favor of an affidavit of 
defense or, merits,®® and it is liberally construed,?°® 
or at least it is not construed so rigidly and strictly 
as to embarrass defendant in making a proper de- 
fense;°? but in other jurisdictions defendant is pre- 
sumed to have made the affidavit as favorable to him- 
self as he truthfully and conscientiously could,®® and 
it 1s construed strictly and most strongly against 
him,®° unless the suit is against a person acting in a 


PLEADING 


[§§ 371-872 


which he has no personal knowledge,! or is against 
the public and is defended by officials who succeeded 
those with whom the alleged contract was made,” or 
is in a municipal court.* 

Papers to be considered. The sufficiency of an 


affidavit of defense is to be determined by considera- 


claim.° 


tion of the entire instrument,‘ and not by the reply 
to any one particular paragraph of the statement of 
It is held that a special plea and an affida- 


vit of defense or merits may be read together ;® and 


that the dismissal of the action as to one defendant, 
who made the affidavit upon behalf of himself and 


other defendants, leaves the affidavit for the bene- 


of defense.® 


representative capacity, upon a cause of action of 


87. Thompson Bros. Feed Co. v. 
Neiman Bros. Co., 203 Ill. A. 317; 
74 Pa. Super. 


Stein v. Slomkowski, 
156 


[a] Formerly (1) in Pennsylvania 
it was not necessary, in the absence 
of requirement imposed by rule of 
eourt, for the affidavit of defense to 
set up every defense or defendant’s 
whole case, but only enough to pre- 
vent -summary judgment. Mi Sin. 
Schofield, 182 Fed. 240 [aff 187 Fed. 
98,:109 CCA: 106 (motion to vacate 
supersedeas, granted 222 UW. S.w401,.32 
SCt. 168; 56'L. ed. 248, and certiorari 
den<223 U.oS. 220, 32 SCt 523, 56 L. 
ed. 629)]; Bbright v. Kearns, 40 Pa. 
Co.! 3%2... €2) Change of status and 
office of affidavit by statute see su- 
pra § 362. 

88. Reddig v. Looney, 208 I1l. 
413; Guerra v. Rocco, 181 Ill. A. sae: 
Kadison v. Fortune Bros. Brewing 
Co5 5163" Ti As'.276. 

89. Humphreys v. Orrey, 220 Ill. 
AS Sao, Guerra v.5 Rocco, LST nil. 
A. 528; Kadison v. Fortune Bros. 
Brewing Co., 163 Ill. A. 276; Mc- 
Donald :Constr.. Co. v. Gill, 285 Pa. 
305, 132 A 368; South Bend. Woolen 
Co. v. Jacob Reed’s Sons, 273 Pa. 140, 
116 A 805; Zoller Co. v. Hartford 
BINS yeOOnuciven re aa oOOs wl LOn-Ay ooo: 
Ruth-Hastings Glass Tube Co. v. 
Slattery, 266 Pa. 288, 109 A 695; 
Josephson vy. Weintraub, 78 Pa. Su- 
per. 14. 

90. Josephson v. Weintraub, supra. 
See Stein v. Slomkowski, 74 Pa. Su- 
per. 156 (discussing the point). 

[a] Statute.—Defendant may take 
advantage of a statute which is ap- 
plicable to the facts disclosed by 
plaintiff's evidence, even though such 
statute is not pleaded or referred to 
in the affidavit of defense. Joseph- 
son v. Weintraub, 78 Pa. Super. 14. 

91. Cross references: 

Amended and supplemental affidavits 

see infra §§ 706, 806. 

Several affidavits made by different 

persons see supra § 367. 

92. Hirestone, Mires etc. sor iNs 
Ginsburg, 285 Ill. 132, 120 NE 544 
[rev 209 Ill. A. 308]. 

93. See supra §§ 363-366. 

94. Com. v. Milnor, 23 Pa. Super. 
1; Barnhart v. Seanor, 8 Pa. Dist. 
18; Johnson v. Wells, 35 Pa. Co. 15. 

[a] Rule is applicable where, by 
reason of the insufficiency of plain- 
tiff's statement of claim, no affidavit 
of defense is necessary. Parry v. 
Lansford First Nat. Bank, 270 Pa. 
556, 413 A 847; Rosenblum v. Stolzen- 


berg, 36 Pa. Super. 644; Pratt v. Ma- 
gee, 1 Pa. Dist. & Co. 565; Bukva. v. 
Russian Orthodox Catholic Mut. Aid 
Soc., 26 Pa. Dist. 661; Independent 
Brick Co. v. Biddle, 17 Pa. Dist. 1083. 

95. Meyers v. Davis, 13 App. (D. 

| 361. 
[a] If there is any doubt as to the 
sufficiency of the affidavit (1) it will 
be solved in favor of defendant (May 
v. Forbes, 18 Del. 194, 43 A 839), 
(2) or at least judgment will not be 
given at the first term Sootlins Vv. 
Hansen, 18 Del. 155, 44 A 624). 

96. Lawman v. Johnston, 42 App. 
(D. C.)» 202; Columbia Laundry Co. 
Vv. Ellis, 360 App: (Di) 1C.). 5833. Patter- 
son vi Barrie) 30. sAppesCD.G.)Y 53 hs 
Potomac Laundry Co. v. Miller, 26 
App. (D. C.) 230; Dobbins v. Thomas, 
26 App. (D. C.) 157; Brown v. Ohio 
Nat. Bank, 18 App. (D. C.) 598; Mey- 
CLS iALDAVUS we oiA DD. a GDis (CS) 7.3 OLE 
St: -Clair “w Conlon 12 App. GD: Co) 


161; Pumphrey v. Bogan, 8 App. (D. 
Cc.) 449; Lawrence v. Hammond, 4 
App. (D. C.) 467. Compare Mary- 


land Fidelity, etc., Co. v. U. S., 296 
Fed. 952, 954 (where, in a District of 
Columbia case, defendant company, 
after being warned by motion of de- 
fects in the original affidavit of de- 
fense, elected to file a substituted af- 
fidavit at a time when it was fully 
informed by bill of particulars as to 
plaintiff’s claim, it was bound to chal- 
lenge squarely the statements of the 
bill of particulars, and to state pre- 
eisely and distinctly the grounds of 
its defense, and “if it failed to meet 
its obligation in that behalf, or 
couched its defense in language of 
doubtful meaning, or evaded the is- 
sue tendered by the declaration and 
the particulars of demand, the affida- 
vit must be construed against it’’). 

97. Dick v.. Jullien, 51 App. (D. C.) 
355, 279 Fed. 993; Bailey v. District 
of Columbia, 4 App. (D. C.) 356. And 
see Chapman v. Natalie Anthracite 
Coal Co., 11 App. (D. C.) 386 (great 
strictness should not be required of 
defendant in his affidavit). 

98. Transcontinental Oil Co. v. 
Atlas Assur. Co., 278 Pa. 558, 123 A 
497; Wright v. General Carbonic Co., 
271. Pa. 332, 114 A 517; American 
Malting Co. v. Anthracite Brewing Co., 
250 Pa. 462, 95 A 588; Wakely v. Sun 
Ins. Office, 246 Pa. 268, 92 A 136, 3 
ALR 128; Law vy. Waldron, 230 ‘Pa. 
458, 79 A 647, AnnCas1912A 467; Fol- 
son Real Hst. Co. vy. Hsmark, 38 Pa. 
Super. 580; Eureka Knitting Co. v. 
Snyder, 36 Pa. Super. 336; Comly v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ; 


[§ 372] b. Caption. 
should be entitled in the court and cause,® but this is 
not necessary if it follows a properly entitled plea 


fit of the remaining defendants, where defendant who 
made the affidavit might have been liable over in the 
event of judgment being rendered against the other 
defendants;* but that an affidavit of interpleader 
which has been impliedly stricken off cannot be con- 
sidered in determining the sufficiency of an affidavit 


Ordinarily, the affidavit 


Simpson, 6 Pa. Super. 12; Kemp v- 
Kemp, 1 Woodw. (Pa.) 154. And see 
Uniontown First Nat. Bank v. Mary- 
land, ete., Tel, ete),.Co.,. 21 Paw Dist. 
371, 373, 39 Pa. Co. 257 (“There is no 
presumption arising in favor of a de- 
fendant from his affidavit of de- 


fence’’). Compare Kenworthy  v. 
Hirst, 124 Fed. 995; Twitchell v. Mc- 
Murtrie, 77 Pa. 383; McKaraher v. 


Dowling, 90 Pa. Super. 32 (all three 
cases holding that a reasonable in- 
tendment is to be made in favor of 
Bs ayate of defense in Pennsylva- 
nia). 

99. Goding v. MacArthur Co., 181 
Ill. A. 373; American Malting Co. v. 
Anthracite Brewing Co., 250 Pa. 462, 
95 A 588; Law v. Waldron, 230 Pa. 
458, 79 A 647, AnnCas1912A 467; Bar- 
ker_v. Fairchild, 168 Pa. 246, 31 A 
1102; Kelley v. Maryland Casualty 
Co., 60 Pa. Super. 15; Appleby v. Bar- 
rett, 28 Pa. Super. 3849; Comly’ v. 
Simpson, 6 Pa. Super. 12; Mallory 
v. Miner, 9 Kulp (Pa.) 166; 
Kemp, i Woodw. (Pa.) 
Moore v. Luzerne County, 262 Pa. 216, 
105 A 94 (recognizing the rule as one 
which ordinarily obtains); Walton 
v. American Surety Co., 28 Pa. Dist. 
300, 38038 (“Under ordinary circum- 
stances an affidavit which discloses a 
prima facie defence is entitled to a 
liberal construction, but where, as: 
in this case, it is within the knowl- 


edge of the court that there has been | 


a deliberate scheme to defraud . 

and an effort to . . avoid payment 
of a just debt there exists no 
reason for relaxing the requirements 
for an_ affidavit which under the law 
is sufficient to prevent the entry of 
judgment”). Compare Philadelphia 
Warehouse Co. v. Colonial Biscuit Co., 
38 Pa. Super. 134 (affidavit is to be 
construed in a spirit of fair liberal- 


sey) 
1. Moore v. Luzerne County, 262 
Pa. 216, 105 A 94, 

2. Moore v. Luzerne County, su- 
pra. 
an Premo v. Kessler, 225 Ill. A. 
4 Harkins v. Pennsylvania Mut. 
Lh. imns2-Co;,-67 (Pa. Super: 261 

5. Harkins v. Pennsylvania Mut. 
Joy inss ‘Coy estipra: 

6. Woods v. Teter, 72 W. Va. 668, 
79 SE 658. 

7. Flat Top Fuel Co. v. Benjamin, 
159) TA es 1. 

8. Morgan v. Kraft, 285 Fed. 906. 
9. Sandland v. Adams, 2 HowPr 
(Ne, Y= 9%" Bigham, v. 
HowPr (N. Y.) 27. 


Hayes, 2: 


§§ 872-374] 


upon the same paper,!° or if it can readily be identi- 
The affidavit may be 
sufficient notwithstanding the names of the parties 


fied as to court and eause.!! 


are transposed.?? } 
[§ 373] c. Responsiveness.1* 


with.2° \ 


Defense to whole or portion of claim. The affi- 
davit should state whether the defense set up in it 
is to the whole or a part of plaintiff’s claim,?! and, if 


10;, ‘Cook v. Yarwood, 41 “111. “115. 

1l. Beardsley v. Gosling, 86 Ill. 
58; Bowen vy. Wilcox, ete., Sewing 
Mach. Co., 86 Ill. 11; Hays v. Loomis, 
84 Ill. 18; McCormick v. Wells, 83 
Ill. 239; Wilborn vy. Blackstone, 41 
Ill. 264. 

12. Hays v. Loomis, 84 Ill. 18; 
McCormick v. Wells, 83 Ill. 239. 

13. Denials see infra § 374. 

14. Artzerounian v. Demetriades, 
276 Pa. 303, 120 A 142; Ashman v. 


Weigley, 148 Pa. 61, 23 A 897; Lip- 
man) v.) Heller, 29. Paw, Dist.” 11252 
Noren v., Star Enameling, ete., Co., 


344Pax, (Co, 23.6. 

[a] Averments must form com- 
plete answer to plaintiff’s demand.— 
Caven-Williamson Ammonia Co., Inc. 
v. Ice Mfg. Co., 27 Pa. Super. 381. 

[b] Each item of claim must be 
answered. Brinker v. Shimer, 29 Pa. 
Dist. 440. 

[c] Good practice seems to re- 
quire that an affidavit of defense 
Shall answer every allegation of 
plaintiff's statement of claim, specifi- 
cally or by necessary implication. 
Wayne Tank, etc., Co. v. Thomas Pe- 
troleum Products Co., 83 Pa. Super. 
15 


8. 

{d] Affidavit held responsive.— 
White Co. vy. Quin, 71 Pa. Super. 404. 

15. Howe vy. Hasbrouck, 1 HowPr 
(N. Y.) 68; Marron v. Stieren, 252 
Pa. 185, 97 A 181; National Metal 
Edge Box Co. v. American Metal Edge 
Box Co., 246 Pa. 78,.92 A 42; Me- 
guire v. Gallagher, 89 Pa. Super. 
576; Wayne Tank, etc., Co. v. Thom- 
as Petroleum Products Co., 83 Pa. 
Super. 158; D’Olier Engineering Co. 
v. Central Newspaper Union, 39 Pa. 
Super. 26; Stein v. Blakeman’s Spe- 
cialty Co., 7 Pa. Dist. & Co. 706; Lip- 
man v. Heller, 29-FPa. Distr Li25; 
Markle v. John C. Winston Co., 14 
PAP DiSt.. slsnol 7ea. Co: 365)-scinezer 
v. Caldwell, 7 Pa. Dist. 583; Sharp- 
less "va-.Stirman, 4..Pa. Dist. §569; 
Clawson, etc., Co. v. Powers, 36 Pa. 
Co..559; Roberts’ v. Andrews, 23 Pa. 
Co. 97; Keim v. Coughlin, 1 LegRec 
¢Pa,)- 380; Hughes v. Smart, 19 
WklyNC (Pa.) 450; Winpenny v. ‘Win- 
ner, 15 WklyNC. (Pa.) 127; Allen 
v. Germantown Nat. Bank, 10 WklyNG 
GPa.) £883) Gall ww Cullen, 8 WklyNC 
(Pa.) 58. 

16. Landy v. Philadelphia L. Ins. 
Co;,: 78 Pa. Super. 47; Jobnson v. 
Johnson, 1 WklyNC (Pa.) 248. 

[La] All that is required in Illinois 
is that defendant’s affidavit meet 
plaintiff's affidavit of claim. VFire- 
stone Tire, etc., Co. v. Ginsburg, 285 
Til. 132, 120 NE 544 [rev 209 Ill. A. 


308]. 
Meyers v. Davis, 13 App. (D. 

C.) 361; Bolton v. Pennsylvania Co., 
88 Pa. 261; Orth v. Baker, 8 LegChron 
(Pat) UST. 

18. Kimball v. Grant, 6 Pa. Dist. 
15 lo Par Con 96; 

19, Anchor Sav. Bank v. Stoneham 
fannery Co., 8 Pa. Co. 303 

20. Frank v. Morris, 57 il. 138, 11 
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The affidavit must 
be responsive to plaintiff’s statement of claim,!* and 
not be evasive;'® but it need answer nothing beyond 
what plaintiff alleges,'® nor need it anticipate plain- 
tiff’s reply,*7 nor reply to matters set up by plaintiff 
for the purpose of rebutting an anticipated defense.!® 
Evidentiary details set out in the statement of claim 
need not be replied to in the affidavit.!® 
plea is filed, the affidavit should be in harmony there- 


) plies.” 


PLEADING 


Where a 


‘ 
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to a part, it should specify particularly what part.?? 
An affidavit which purports to set up a defense to the 
entire demand when in fact it contains only a par- 
tial defense is insufficient;?? 
what informal in this respect,?* an affidavit is not 
insufficient where it clearly discloses that it is in- 
tended only as a defense to a portion of the demand.?°® 

[§ 374] d. Denials. 
merits or defense may and should be direct,?° cer- 
tain,?” and specific,?® rather than general,?® eva- 
sive,*° argumentative,*! or hypothetical.?? 
sufficient, the denials must be broad enough to con- 
stitute a valid defense,** and they must be denials 


but, although some- 


Denials in an affidavit of 


To be 


of material facts** which have been alleged by plain- 


tiff.5® 


AmR 4, 

{a] Affidavit showing right of 
set-off is not in harmony with a plea 
of the general issue. Knight v. Walk- 
era Brick “Coz'23) App, (CD. G: yy 519. 

2i.; Potts*yv. Wells) 19¢Del 1k, 50 
A 62; Creighton v. National Safe 
Cone LOM Ramis t. 60:0. 

22. McDonnell v. Murphy, 20 Ill. 
ato 2 Colfax, Grain. Co, vy... Bradford, 
225 Ill. A. 419; Rodgers v. Ridgley, 
205 Ill. A. 22; Swingle v. Itzel, 16 
Pa, Dist. 339: 

[a] Amount.—‘If »the defense is 
to a portion of the claim, only, the 
affant must specify the amount, ac- 
cording to the best of his judgment 
and belief, to which such defense ap- 
Colby v. Wilson, 320 Ill. 416, 
422, 151 NE 269. 

Default or summary judgment for 
remainder of claim see Judgments § 


378. 
Ettinger v. Miller, 153 Pa. 457, 
25 A 804; Brandon v. Brandon, 2 Pa. 
Co. 46. Contra Fels v. Massachusetts 
peedine: etc., Ins. Co., 48 Pa. Super. 
American Hard Rubber Co. v. 
Howe, 280 Ill. 431, 117 NE 425 [rev 
203 is A 3531. 

American Hard Rubber Co. v. 
supra. 

. Fried v. Mayer Shirt Co., 225 
A. 464. 


20 mba-n DISt 


28. Allen vy. Roughan, 175 Ill. A. 
380, 395; Burns v. Joseph Flaherty 
Co., 278 Pa. 579, 123 A 496; Young v. 
Woodring; 3'-Pay Dist. “&Co.8 1629: 
Pennsylvania Sales Co. v. Troutman, 
3 Pa. Dist. & Co. 371; Wedow v. Penn 
Products, 60-27 Pa® Dist. n&iCow ts 
Davis v. Balistrere, 1 Pa. Dist. & Co. 
367; Franklin Sugar Refining Co. v. 
John, 1 Pa. Dist. & Co. 317 [rev on 
other grounds 274 Pa. 205, 118 A 115, 
279 Pa. 104, 123 A 685]; Union Trust 
Com Vv. Martin, 129" Paxt Distt) 1738); 
Warfel v. Burkholder, 29) Pa. Dist. 
939; United Shoe Mach. Co. v. Win- 
ston, 41 Pa. Co. 518; Scott v. Damas- 
on Steel Co., 30 PittsbLegJNS (Bap) 

[a] Denial must be “so clear and 
specific that plaintiff may forthwith 


Lipman v. Heller, 


obtain judgment for the amount as 


to which there is no real defense, 
and at the ensuing trial the court 
may know exactly what the issue is.” 
Fulton Farmers’ Assoc. v. Bomberger, 
262 Pa. 43, 46, 104 A 805. 

[b] Denial is sufficient (1) where 
it is as specific as the averment up- 
on the point in the statement of claim. 
Markle v. John C. Winston Co., 14 
Pan swoist: pole aL bay LCO.n poos ake). a 
clear and explicit denial is sufficient 
(Kessler v. Connor, 32 Pa. Super. 
145), (3) as is also a detailed explana- 
tion effectually controverting plain- 
tiff’s allegation (Parry v. Lansford 
inst Nat. Bank, 27.0) Pa 556. 113 7A 
847). 

29. 


King v. Pottstown Security 


On the other 
plaintiff’s cause of action are adequately denied the 
affidavit shows a good defense.*® 


hand, if any facts material to 


Co., 241 Pa. 547, 88 A 789; Reilly v. 
White, 234 Pa. 115, 82 A 1107; Berko 
Vigo Constr. Co., 65 Pa. Super. 
[a] General denial of liability for 
whole amount is not sufficient as to 
specific items. Snellenberg Clothing 
Conv. Levitt, 1-282) Pas65, 22 can BOO 
[b] Bald denial is insufficient.— 
Artzerounian v. Demetriades, 276 Pa. 
308, 120 A 142; Parry v. Lansford 
First Nat. Bank, 270 Pa. 556, 113 A 
847; Fulton Farmers’ Assoc. v. Bom- 
berger, 262 Pa. 438, 104 A 805. And 
see Blue Valley Creamery Co. v. Zim- 
merman, 60 Pa. Super. 278 (bald state- 
ment that defendant does not owe the 
sum claimed by plaintiff). 
30. South Hills Trust Co. v. Bak- 
er, 278 Pa. 481, 123 A 464; Warfel 
v. Burkholder, 29 Pa. Dist. 939. 
31. Fox v. Colonial Trust Co., 230 
Pa. 95, 79 A 153; Franklin Sugar 
Refining Co. viJohn, Pa. Distaccs 


Co. 317 [rev on other grounds 274 
Pa. 205, 118 A 415,) 279: Pa. 104, L123 
A 685]; Bank v. McCracken, 22 


WkIyYNC (Pa.) 10; Hitner v. Finney, 
LS WkiyNC @Bat)nc50: 

32. Wanner v. Emanuel’s Church, 
174 Pa. 466, 34 A 188. 

33. Murphy  v. Stanley-Bradley 
Pub. Co. 155 van 25 so nA. costar uwles, 
v. Gibbs, 66 Pa. 360; A. H. Meyer Co. 
v. Segal, 60 Pa. Super. 64; Deacon v. 
Smaltz, 10 Pa. Super. 151; Catasau- 
qua Mfg. Co. v. Roberts, 2 Pa. Dist. 
392; Pittsburgh, ete, ReeCo. v. Har= 
baugh, 4 Brewst. (Pa.) 115; Taylor 
v. Bushey, 5 LancLRev (Pa.) 181; 
Ross v. Philadelphia, ete., R. Co., 35 
WklyNC (Pa.) 510. 

[a] Rule applied.—(1) In an ac- 
tion on an express contract which 
cannot be established by copies of 
entries in books of original entry, an 
affidavit of defense is insufficient 
where it does not deny the contract, 
although it denies the correctness of 
the copies of charges and credits set 
out in the statement of claim, and 
averred to be copies of the original 
entries thereof. Dreifus v. Logan 
Iron,: etc; Co., 2457 Pas 196; 91 7AL 239: 
(2) “Exhibiting a part of a docu- 
ment and omitting a part obviously 
essential to its interpretation, cannot 
avail as a denial within the Practice 


Act.” Wayne Tank, etc. Co. v. 
Thomas Petroleum Products Co., 83 
Pa. Super. 158, is 

34. Tredway v. Kennedy, 153 Pa. 


438, 25 A 644; Terry v. Wenderoth, 
147 Pa. 519, 23 A (7635 Pacific, etc., 
Tel. Co. v. Com., 3 Brewst. (Pa.) 517. 
35. Wolfe v. Murphy, 47 App. (D. 
C.) 296. 
36. White Co. v. Quin, 71 Pa. Su- 
per. 404; Vincent v. Jenkins, 60 Pa. 
Super. 448; Colt v. Diffenbach, 60 
Pa. Super. 192; Devers v. Sollenber- 
ger, 25 Pa. Super. 64; Williams v. 
Myers, 3 Pa. Super. 481; Pennsyl- 
vania R. Co. v. Midvale Steel Co., 9 
Pa. Dist. 181; Donnely v. Robeno, 23 
LegInt (Pa.) 117; Clarkson v. Tem- 
pleton, 15 Montg. Co. (Pa.) 172. 


306 [49 C.J.] 


Denials upon information and belief or lack of 
An indirect denial based upon belief is 
insufficient where knowledge is within the power of 
Also an averment of defendant’s igno- 
rance of certain facts alleged by plaintiff and a de- 
mand for proof thereof are not sufficient®® to con- 
stitute a denial,?® nor can ignorance be made the 
basis of a legally effective denial*® where the mat- 
ters alleged by plaintiff are such as could well be 
learned by defendant upon inquiry in proper quar- 
The proper course for defendant to pursue, 
where he is without personal knowledge of facts al- 
leged by plaintiff, is to make inquiry to obtain the 
necessary information,*? and, after exhausting all 
sources of knowledge open to him, to aver, upon the 
information received and his general knowledge of 
the matter,** or, if unable to obtain any information, 
upon his general knowledge alone,** that he believes 
the facts alleged are untrue,*® and that he expects to 
be able, on the trial of the ease, to prove their fal- 


knowledge 


defendant.?7 


ters.41 


sity. 4’6 
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statute providing otherwise as to certain averments 
in a particular class of actions,*? facts averred by 
plaintiff and not sufficiently denied in the affidavit 
of merits or defense are to be taken as admitted,*® 
but they do not become admitted facts for purposes 
of trial unless put before the jury in a proper way; 
and where it is apparent from plaintiff’s own evi- 
dence that he is not entitled to sue, he will not be 
allowed to recover merely because the affidavit of 
defense does not contain a denial of his standing to 


-49 


[§ 375] e. Averments of Fact—(1) In General. 
An affidavit of merits or defense purporting to set 
up an affirmative defense must set out the facts con- 
stituting the defense,°t and furthermore it must 
state facts which show prima facie®? a legal®? and 
substantial®* defense; 
purports to set up a defense and in reality mere- 
ly sets up facts showing a set-off or eross claim*® 
of which the court has no jurisdiction;®>? and it. 


55 


it is insufficient where it 


is not sufficient merely to state conclusions®® of 


Effect of failure to deny. Unless falling within a 


37 Wickersham vy. Russell, 51 Pa. 


38. Polish Union v. Pennsylvania 
Bank, etce., Co., 80 Pa. Super. 542; 
Fedel v. Miller, 1 Pa. Dist. & Co. 705; 
Pennsylvania R. Co. v. Charles Drie- 
fus Co., 25 Pa. Dist. 265. 

[a] "Rule is particularly applica- 
ble where other admitted averments 
show that defendant has knowledge. 
Polish Union v. Pennsylvania Bank, 
ete., Co., 80 Pa. Super. 542. 

[b] General averments of lack of 
Knowledge are insufficient.—Snellen- 
burg Clothing Co. v. Levitt, 282 Pa. 
65, 127 A 309. 

39. Eberbach v. Clyde SS. Co., 74 
Pa. Super. 79; Long Island R. Co. 
v. Keystone Iron, ete, Co., 5 Pa. 
Dist. & Co. 257. Contra Carnell v. 
*Gorson, 25 Pa. Dist. 189. 

40. Lanahan v. Clark, 279 Pa. 297, 
123 A 798; Franklin Sugar Refining 
Cop eve Johnie (Pas Dists Con 317 
[rev on other grounds 274 Pa. 205, 
118 A 115, 279 Pa. 104, 123 A 685]. 

41. Loughney v. Huntsman Constr. 
Cor 252" Pay 13l, -9% A 179.. Andi see 
Beck v. Kauffman, 26 Pa. Dist. 1 
(where defendant has means of 
knowledge). 

42. Snellenburg Clothing Co. v. 
Levitt, 282 Pa. 65, 127 A 309; Buehler 
v. U. S. Fashion Plate Co., 269 Pa. 
428, 432, 112 A 6382. 

“When a defendant comes to file 
his affidavit of defense, if there are 
averments in the statement of claim 
regarding to which he has no _ per- 
sonal knowledge, it is his duty to in- 
stitute such inquiries as reasonably 
can be made, using all sources from 
which he can possibly get informa- 
tion in regard to the facts averred 
by plaintiff.’”” Buehler v. U. S. Fash- 
ion Plate Co., supra. 


43. Thomas Cronin Co. v. Lewel- 
lyn, 9 F. (2d) 974; Buehler vy. U. S. 
269 Pa. 428, 112 


Fashion Plate Co., 
A 632 


44. Snellenburg Clothing Co. v. 
Levitt, 282 Pa. 65, 127 A 309; Bueh- 
ler v. U. S. Fashion Plate Co., 269 Pa. 
428, 112 A 632. 

45. See cases supra notes 42-44. 

46. Thomas Cronin Co. vy. Lewel- 
lyn, 9 F. (2d) 974; Snellenburg Cloth- 
ing Co. v. Levitt, 282 Pa. 65, 127 A 
309; Buehler v. U. S. Fashion Plate 
Co., 269 Pa. 428, 112 A 6382. See 
Transcontinental Oil Co. v. Atlas As- 
sur. Co., 278 Pa. 558, 561, 125 A 497 
(where the facts are “contradicted 
on information and belief, defendant 
must allege he expects to be able to 
prove their falsity, unless the affiant 
avers inability to obtain any informa- 
tion in regard to the matters in dis- 
pute, after proper investigation’). 


ce Se eS a a IN ea ARS Yel oc 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher. 


eeu Cowan v. Nagel, 89 Pa. Super. 

[a] Application of statute govern- 
ing tort actions.—(1) A statute, pro- 
viding in effect that certain aver- 
ments in a statement of claim in an 
action ex delicto shall not be taken 
to be admitted, even though not de- 
nied in the affidavit of defense, will 
be applied in so far as it relates to 
averments relied on to establish neg- 
ligence and damages in an action 
which, although brought in assumpsit, 
is essentially tortious in character. 
Cowan v. Nagel, 89 Pa. Super. 122. 
(2) Matters admitted or not admitted 
by failure to file any affidavit see 
supra § 363. 

48. Bryan v. Harr, 21 App. (D. C.) 
190; Corbett v. U. S. Metal, etc., Co., 
181 Ill. A. 421; Kuhn v. Chicago, 178 
Ill. A. 411; Burdick v. Valerius, 172 
Til. A. 267; Wagner-Taylor Co. v. 
Spinelli, 295 Pa. 455, 145 A 505; Ir- 
win v. Weikel, 282 Pa. 259, 127 A 612; 
Transcontinental Oil Co. Ve Atlas 
Assur. Co., 278 Pa. 558, 123 A: 497; 
Gillespie v. Pennsylvania Co., 272 Pa. 
393, 116 A 540; Helfrich v. Snyder, 
269 Pa. 527; 112° A 749; Buehler v. U. 
S. Fashion Plate Coy 269 Pa. 428, 112 
A 632; Williams Vv. O’Donnell, 225 
Pa: 321, 74 A 205, 26 LRANS 1094; 
Hultz v. Gibbs, 66 Pa. 360; City Trust, 


etc., Bank v. Schwartz, 56 Pa. Super. 
645; Franklin Sugar Refining Co. v. 
Ellsworth, 3 .Pa.. Dist. & Co. 681; 


Keister v. Shonberger, 3 Pa. Dist. & 
Co. 664; Towzey v. Miller, 2 Pa. 
Dist. & Co. 305; Franklin Sugar Re- 
fining; Co: vi; John, jf Pa. Dist. & Co; 
817 [rev on other grounds 274 Pa. 
205, 118 A 115, 279 Pa. 104, 123 A 685]; 
Beck v. Kauffman, 26 Pa. Dist. 1; 
South Bethlehem Borough v. Laufer, 
11 Pa. Co. 65. Seé Friday v. Smith, 
195 Fed. 742, 115 CCA 542 (Pennsyl- 
vania). 

49. Buehler v. U. S. Fashion Plate 
Co., 269 Pa. 428, 112 A 632. 

50. Cherry v. People’s Trust Co., 
282 Pa. 52, 127 A 320. 

[a] Inability to make out prima 
facie case.—In such case, the ques- 
tion is one of plaintiff's inability to 
make out a prima facie case and not 
one of defendant’s failure to raise 
a proper defense in his affidavit. 
Cherry v. People’s Trust Co., 282 Pa. 


Digi LZ Aveise O's 
51. Reddig v. Looney, 208 Ill. A. 
413; Sterling v. Mercantile Mut. Ins. 


Co., 32 Pa;.75,.72 AmD ‘773; Harkins 
Vv. Pennsylvania Mut. L. Ins. Co., 67 
Pa. Super. 261; Berko v. Kemper 
Constr. Co., 65 Pa. Super 589; Root 


Vis CN OX eran La DiSity cco. 
52. Holt v. Holt Electric Storage 
Co., 79 Fed. 597; Reilly v. Daly, 159 


aw 


Pa. 605, 28 A 493; Willard v. Reed, 
L32y Paro Lo aA oa lee Mortis oma. 
Nevin, 130 Pa. 344, 18 A 636; Bryar 
v. Harrison, 37 Pa. 233; Davis v. 
Tingley, 2 Mon. (Pa.) 54; Frederici 
Vi Pennsylvania Mut. Hp ins 7Co; 

Mon. (Pa.) 493; Ganster v. Vickers, 3 
Walk. (Pa.) 148; Cochran v. Shields, 
2 Grant (Pa.) 437; Meguire v. Gal- 
lagher, 89 Pa. Super. 576; Frone- 
field v. Fry, 51 Pa. Super. 403; Kelly- 
Wood Real Est. Co. v. Lloyd. 50 Pa. 
Super. 393; Punxsutawney Borough 
v. Carmalt, 39 Pa. Super. 650; Spriss- 
ler v. McFetridge, 37 Pa. Super. 607; 
Joseph Schlitz Brewing Co. v. Rosen- 
bluth, 33 Pa. Super. 303; Yearsley v. 
Glaser, 32 Pa. Super. 141; Hand v. 
Russel, 1 Pa. Super. 165; Bressi v. 
London Assur. Corp., 1 Pa. Dist. & 
Co. 648; Chiles v. Northampton Coun- 
ty, 24 Pa. Dist. 188; Uniontown First 
Nat. Bank v. Maryland, etc., Tel. etc., 
Cont Pa. “Dist..-3710"3 9 Pa Cous2bs 
Monongahela Nat. Bank v. Say, 18 
Pa. Dist. 71; Deitrich v. Singer Mfg. 
Co., 4 Pa. Dist. 324; Fell v. Schlieper, 
39 Pa. Co. 461; Boch v. Gauler, 39 
Pa. Co. 161; People’s Natural Gas Co. 
v. Browarsky, 12 Pa. Co. 215; Neal 
v. Vollrath, 24 WklyNC. (Pa.) 124; 
City v. Devine, 1 WkKlyNC (Pa.) 358; 
Smith v. Hazlett, 1 WKlyNC (Pa.) 62. 

53. Frantz v. Templeman Oil Corp., 
(Del. Super.) 134 A 47; Winfield, ete., 
Packing Co. v. Cross, 189 Ill. A. 410; 
Brandon v. Brandon, 2 Pa. Co. 46. 

54. Reddig v. Looney, 208 Ill. A. 
413; Perry v. Krausz, 166 Tl Ase 

55. Falkenau v. Smedley, 200 Ill. 
A. 6; Lazarus v. Lehigh, ete, Coal 
Co., 228 Pa, 532, 77 A 817. 

56. Knight v. Walker Brick Co., 23 
App. (D. C.) 519; Anderton v. John- 
ston, 8 CanLJ 46. 

Requisites of set-off in affidavit of 
defense see infra § 389. 

57. Whitsett v. Chicago Washed 
Coal Co., 199 Ill. A. 522. 

58. Maschauer v. Downs, 289 Fed. 
540, 32 ALR 1461; Swan v. Loof- 
bourrow, 200 Ill. A. 116; Weil v. Fed- 
eral.) Ingo. sl 82! Tis eA Nes 2 2anee 
264 Ill. 425, 106 NE 246, AnnCas1915D 
974]; Meaker Galvanizing Co. v. Mc- 
Innes, 272 Pa. 561, 116 A 400; Chat- 
ham, etc., Nat. Bank v. Tull, 269 Pa. 
400, 112 A 744; General Electric Co. 
v. Camden Iron Works, 239 Pa. 411, 86 
A 1012; Leuten Brick Co. v. Killen, 
235 Pa. 144, 88 A 576; Rau v. Lex, 
2 Mon. (Pa.) 87; Delaware Under- 
writers v. National Union I’. Ins. Co., 
60 Pa. Super. 325; Leves vy. National 
Slavonic Soc., 54 Pa. Super. 201; West 
Conshohocken Borough vy. Consho- 
hocken Electric Light, ete., Co., 29 Pa. 
Super. 7. 

[a] Conclusion held properly dis- 


§§ 375-376] 


law®? without stating the facts upon which the con- 
clusions are based. On the other hand, all that is 
required is that the facts alleged shall be sufficient 
to indicate a substantial legal defense®® made in 
good faith.°t If the facts alleged constitute a prima 
facie defense, the affidavit is sufficient in substance,°” 
and is not to be subjected to a close technical exam- 
No set form of words need be employed 


ination.®? 
in averring the essential facts.°* 


Facts in abatement. An affidavit of defense is suf- 


ficient where it states facts which 


abate the action,®® or which furnish the necessary 
material for a formal plea in abatement.°°® 


In 


court.—Leechburg 


Assumption of truth of facts. 
regarded by trial 


Bldg., ete., Assoc. v. Kinter, 233 Pa. 
354, 82 A 498. 
{[b] Conclusion held not warrant- 


ed by facts alleged.—Cochran v. Zim- 
merman, 253 Pa. 155, 97 A 1080. 
General averments see infra § 376. 
59. Morgan v. Kraft, 285 Fed. 906; 
Consumer’s Gas Co. v. American Elec- 
thie] Constr, i\Coy,. 50. edi Gus, ba Ac 
663; Fowler v. Cotton State Lumber 
Co.,.39 App. (D. C.) 220; Pulliam v. 
Capital «Tract: Co, 130" ApDies GD; C-) 
301; Columbia Laundry Co. v. Ellis, 
36. App: CDsC:) 683; Kine v,.'Curtin, 
(D: GC.) 28; Perry v. Krausz, 
A. 1; Walton vy. American 
Co. 20 Ler a eld LO dA M ueaoS 
. Pottstown Security Co., 241 
Pa. 547, 88 A 789; Friend v. Oil Well 
Supply.Co:, 165, Pay 652, <3 0: A. Tse; 
Superior Nat. Bank v. Stadelman, 153 
Pa. 634, 26 A 201; Erie City v. Brady, 
127 Par 169; 17 A885; Mathews” v. 
Sharp, 99 Pa. 560; Berko v. Kemper 
Constr. Co., 65 Pa. Super. 589; Com, 
v. Amantea, 57 Pa. Super. 562; Order 
of Unity v. McCann, 57 Pa. Super. 
61; Bergdoll v. Pitts, 41 Pa. Super. 
257, 263, 264: Bakewell v. Turner, 36 
Pa. Super. 283; Kensington Nat. Bank 


v. Ware, 32 Pa. Super. 247; Inter- 
national Sav., etce., Co. v. Stenger, 31 
Pa. Super. 294; Caven-Williamson 


Ammonia Co., Ine. v. Ice Mfg. Co., 27 
Pa. Super. 381;+ Chester Shipbuild- 
ing Co., Ltd. v. Ritter, 5 Pa. Dist..& 
Cobos, J: by Colt Co. Vv. Shirk, 32a: 
Dist. & Co. 665; Lambert v. Welfley, 
1 Pa. Dist..& Co. 327; Sandusky Ce- 
ment Co. v.' Shutz, 29 Pa. Dist. 738; 
Bankers-Commercial Security Co. v. 
Greer, 29 Pa. Dist. 495; Dreibelbis v. 
Philadelphia, ete., R. Co., 28 Pa. Dist. 
488; Willson v. Amwake, 22 Pa. Dist. 
499: Isman v. Automobile Sales Corp., 
19 Pa. Dist. 133; Fox vy. Magaw, 12 
Pa. Dist. 53; Sharpless v. Stirman, 
4 Pa. Dist. 569; Exeter Mach. Works 
Vv. Ritter, (4° Pa. Dist. 474-7 Root -v: 
Fox, 2 Pa. Dist. 339; Knox v. Reeside, 
1 Miles (Pa.) 294; Sykes v. Ander- 
son, 14 Pa. Co. 329; Coon v. Moore, 2 
Pa. Co. 246; Com. v. McAndrews, 8 
Kulp (Pa.) 335; Reynolds v. Calen- 
dar, 7 LackLegN (Pa.) 153; Hinck- 
ley v. Shope, 1 LegGaz (Pa.) 54; 
Garis v. Hopkins, 2 LegInt (Pa.) 279; 
Black v. Garrett, 2 LegRec (Pa.) 251; 
North v. Yorke, 13 MontgCo (Pa.) 
38; Wayman v. Ochse, 3 Pittsb. (Pa.) 

; Kemp v. Kemp, 1 Woodw. (Pa.) 
154. 


[a] Conclusion of law adds noth- 
ing to affidavit.—McClintock vy. Lake 
Forest Univ., 222 Ill. A. 468. 

60. Patterson v. Barrie, 30 App. 
Dobbins v. Thomas, 26 
SiGe) nL ba 

[a] Repetition of facts stated in 

a sufficient plea.—An affidavit of 
merits which states the same facts 
as those alleged in a plea is suffi- 
cient in respect of its statement of 
facts if the plea states a good de- 
fense. Firestone Tire, etc., Co. v. 
Ginsburg, 285 Ill. 132, 120 NE 544 
[rev 209 Ill. A. 308]. 
‘$61. Dick. v.- Jullien, 51 App. (D. 
CG.) 355;)-279 Ked. 993; Patterson -v. 
Barrie, 30 App. (D. C.) 531; Dobbins 
v. Thomas, 26 App. (D. C.) 157. 

62. Andrews v. Blue Ridge Pack- 


PLEADING 


[49° C. JA. 307: 


sufficiency of the affidavit, the court must assume that 
the facts averred therein are true.** 
Inadmissibility of evidence to establish facts. 
‘affidavit of merits in an action upon a written instru- 
ment is insufficient where all the defenses set up in it 
can be established only by parol evidence which is in- 
admissible for that purpose,®’ but an affidavit which 
sets up some matters which constitute a defense is 


An 


not insufficient because it sets up other matters 


are sufficient to 


passing upon the 


ing Co., 206 Pa. 370, 55 A 1059; Mer- 
chants’ Nat. Bank v. Eckels, 191 Pa. 
372, 48 A 245; Weixel v. Lennox, 179 
Pa. 457, 36 A 229; Leechburg Found- 
ry, ete., Co. v. Jennings, 145. Pa. 659, 
24 A 910; Teller v. Sommer, 132 Pa. 
33, 18 A 1071; Noble v. Kreuzkamp, 
111 Pa. 68, 2 A 419; Thompson v. 
Clark, 56 Pa. 33; Leibersperger v. 
Reading. Sav, "Bank, 180 Pa.7-b8lG 
Hemphill v. Eckfeldt, 5 Whart. (Pa.) 
274; McKaraher v. Dowling, 90 Pa. 
382; Perkinpine v. Hogan, 47 
Super. 22; Hazard v. Exeter 
Mach: Works, 34 Pa. Super. 111; 
Spencer v. Keeler, 11 Pa. Super. 614; 
Czar~ Cycle Co. v-—Holmes, 4. Pa. 
Super. 548; Herr v. Shoff, 18 Pa. Dist. 
348; Harrison v. Focht, 18 Pa. Dist. 
13; Hill vy. Bramall, 1 sMiles, (Pa.) 
352; Bank v. Teese, 6 Pa. Co. 178; 
Farrar v. Babb, 4 Pa. Co. 407; Paul 
Vee Hiteh Pale SRN 2 3 ead) weed 
Moore v. Stanton, 16 LancLRev (Pa.) 


414; Purves v. Corfield, 1 Phila. (Pa.) 
ee Rice v. Abeles, 1 WklyNC (Pa.) 
68. Andrews v. Blue Ridge Pack- 


ing Co., 206 Pa. 370, 55 A 1059; Mc- 
Karaher v. Dowling, 90 Pa. Super. 32; 
Stern v. Dwyer, 35 Pa. Super. 132; 
Joseph Schlitz Brewing Co. v. Rosen- 
bluth, 33 Pa. Super. 303; Yearsley v. 
Glaser, 32 Pa. Super. 141: 


64. Chester’ v. Holden, .73 | Pa. 
Super. 465. 
65. Steel v. Levy, 282 Pa. 338, 127 


A 766; Pennsylvania R. Co. v. Dav- 
enport, 54) Pas til. Zonk .s90>) Eud~ 
son Motor Specialties Co. v. Pitts- 
burgh Engineering Co., 30 Pa. Dist. 


505; Bossler v. Poroner, 29 Pa. Dist. 
421: Bank v. Teese, 6 Pa. Co. 178. 
66. Speier v. Locust Laundry, 56 


Pa. Super. 323; Billington v. Gautier 
SteclyiCom, Goan OAs DU se On Avene oD. 
Compare McCarney v. McCamp, 1 
Ashm. (Pa.) 4 (an affidavit support- 
ing a plea in abatement is not suffi- 
cient as an affidavit of defense). 
Abolition of pleas in abatement see 


supra § 275. 

67... Otis {hl Co. “v.7,hord, (27, Del: 
286, 88 A 465; Sovereign Camp, W. 
O. -W. ‘v. Davis, 48 App. (D. C.) 614; 
Strauss y. Hensey, 7 App. (D. C.) 289, 
36 LRA 92; Wright v. General Car- 
bonie Co., 071. Pa. 832% 1140 As 5175 
Lackawanna Trust Co.’ v. Carlucci, 
264. Pa. 226, 107 A 693; Rafferty v. 
Klein, 256 Pa. 481, 100 A 945; Brown 
WV... Gourley, 214" Paw t54:* 63 FA (607: 
Kilpatrick v. Home Bldg., etc., Assoc., 
BUOY Pa 30h 126A 64a" Schacter -v: 
Lange, 37 Pa. Super. 617; Philadel- 
phia Warehouse Co. v. Colonial Bis- 


enuit Co, 38 Pa. Super. 134. 
68. Riley v. International Banana 
HOOdLCO Ns 8 5 Te AN) 629% 
epee! Hunter v. Troup, 226 Ill. A. 
70. Particularity required in alleg- 


ing payment see Payment S 143. 

71. See supra § 375. 

72. American Bridge Co. v. Foley, 
151 Fed. 960; Northern Nat. Bank v. 
Hoopes, 98 Fed. 935; Reed ‘v. Ray- 
mond, 37 Fed. 186° [writ of error 
dism: 154 U.. S. 514 mem, 38 L. ed. 
1079. mem, 14 SCt 1151. mem]; Rice 
Auto Co. v. Spillman, 51 App. (D. Ce) 
378, 280 Fed. 452; King v. Curtin, 31 
App. (D. 'C:) 235 “Bryan v.- Harr; *21 


which cannot be admitted in evidence.®® 

[§ 376] (2) Certainty and Particularity.‘° Where 
the defense is affirmative, all the facts necessary to 
constitute a substantial defense may and must be set 
forth’! explicitly and specifically,*? and with at least 


App. (D. C.) 190; Durant v. Mur- 
dock, 3) App... GD. C:) «114; Colby, wz 
Wilson, 320 I11..416, 151 Ni 269; Har- 
rison v. Rosehill Cemetery Co., 291 
Ill. 416, 126 NW 177; Colfax. Grain 
Co. v. Bradford, 225 Ill. A. 419; Perry 
Vv... Krausz, 166-1. Acw1s Gross v- 
Exeter Mach. Works, 277 Pa. 363, 121 
A195; Wakely v. Sun Ins. Office, 246 
Pa. 268, 92 A 136,°3 ALR 128; Little 
ve /Thropp, 245) Pa. booeeod passa 4, 
King v. Pottstown Security Co., 241 
Pa. 547, 88 A 789; Lazarus v. Lehigh, 
éte,, Coal’ Cos 228 (Pa bole Ch esol 
Moore v. Susquehanna Mut. F. Ins. 
Co., 196 Pa. 30, 46 A 266; Marsh v. 
Marshall, 53 Pa. 396; Bryar v. Har- 
rison, 37 Pa. 233; Sterling v. Mer- 
cantile Mut. Ins. Co., 32 Pa. 75, 72 
AmD 7733 Dewey v. Dupuy, 2 Watts 
&-S.( Pa.) 5535. Clayton. Title, etc., 
Co. .v. National Wiping Cloth Co., 92 
Pa. Super. 146; McGowan y. Boney, 
74 Pa. Super. 123; Villar v. Coupe, 
62 ,Pa. Super. 422; City “Trust, etc.; 
Bank vy. Schwartz, 56 Pa. Super. 645; 
Rees vy. Ringler, 44 Pa. Super. 372; 
Bayliss v. Hough, 41 Pa.-Super. 454; 
Harp Bldg., ete, Assoc. v. Sheehan, 
29 Pa. Super. 382; Caven-Williamson 
Ammonia Co., Inc. v. Ice Mfg. Co., 27 
Pa. Super. 381: Killen v. Brown, 6 
Pa. Super. 15; Bee Auto. Co. v. Rinch 
Cordage €o37.752Pat SDists Cor koS45 
S. K. Bitner & Co., Inc. v. Warfel, 30 
Pa. Dist. 688; Pillsbury Flour Mills 
Co: *v_ Rahoid. 529" SPo.>- Dist. 4995 
Brinker vy. Shimer, 29 Pa. Dist. 440; 
Usner v. Gass, 28 Pa. Dist. 306; Wal- 
ton v. American Surety Co., 28 Pa. 
Dist. 300; Peieris v. Mitchell, 26 Pa. 
Dist. 225; Ewing v. West Penn R. Co., 
25, Pa, Dist: 370, 438 “Pa=Co. 544 air 
254 Pa. 246, 98 A 894]; Werner v. Al- 
berti, 23 Pa: Dist. 1116; United Shoe 
Mach: Co.* v: Winston,, 22 Pa. Dist. 
1047; Tanner v. H. C. Fox &. Sons, 
Inc., 21 Pa. Dist. 1030; Uniontown 
First Nat. Bank v. Maryland, ete; 
Tel. Co. “2i Pa.” DISte "311 130 baer 
257; Kohn v.:Raflo, 19 Pa. Dist. 288; 
Conly v. Lavinsky, 17 Pa. Dist. 119; 
Swingle .v. Itzel, 16 Pa. Dist.- 339; 
Cadwallader v. Woolverton, 15 Pa: 
Dist. 230; Sofranscy v. Fowler Mfg. 
Co.,, 14 Pa. Dist. 336; Singer v. Cald- 
Welt ray OTS ts as Sense © Olle Vented aicls 
56 Pa. Dist: “109, “t7-Pa: Co.<1485" Mot= 
ter.v.. Welty, 2.Pa.. Dist. 39, 12 Pa. Co: 


82; Spellman ‘vy. Kelly, 30 Pa. Co. 
395; Roberts v. Andrews, 23 Pa. Co. 
99; Weidman v. Frank, 19 LancLRev 


(Pa.) 30; Kline v., Fitzsimmons, 2 
LegRec (Pa. ) 126;  Hiester Vv. 
Schwenk, 1 Woodw. (Pa.) 287. 

[a] Formerly (1) in Illinois it 
was not necessary, under a statute 
then in force, for defendant, in his 
affidavit of merits, to specify the na- 
ture of his defense or to set forth 
the details thereof (Beardsley v. Gos- 
ling, 86 Ill. 58; Wadsworth vy. Attna 
Nat. Bank, 84 Ill. 272; Hays v. Loom- 
is, 84 [ll]. 18; McCormick v. Wells, 
83 Ills 239; Harrison: v. Willett, 79 
Hi 432° rPurdV.. Burr se) dle 20) 
(2) but if he undertook to do so, it 
was necessary for him to set forth 


. the details fully and explicitly (Eb- 


erhartv: Page,’ 89 Til. 550;' Hays. v. 
Loomis, supra), (3) and, in such case, 
he was held to the same strictness in 
matters of substance as is required 
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ordinary and reasonable certainty, distinctness, and 


precision.** The affidavit should 


with sufficient detail or particularity to enable the 
court to say whether they amount to a defense,’* and 
to inform plaintiff what will be interposed to defeat 
Vague and indefinite allegations are in- 
sufficient,7® especially where the facts are within de- 
However, 
facts are required to,78 and may properly,’® be al- 
It is not necessary to state the 
manner in which the facts alleged will be proved,*°® 
nor the evidence by which they will be established.$* 
Stating the facts in the participial form instead of 
in the indicative will not render the affidavit insuffi- 


his claim.*® 
fendant’s knowledge.*? 


leged in the affidavit. 


cient.®? 


in pleadings (McCord vy. Crooker, 83 
DITA S66).. 

73. Bryan v. Harr, 21 App. (D. C.) 
190; Brown v. Ohio Nat. Bank, 18 
App. (D. C.) 598; Law v. Waldron, 
230 Pa. 458, 79 A 647, AnnCas191i2A 
467; Noble v. Kreuzkamp, 111 Pa. 68, 
2 A 419; Bronson v. Silverman, 77 
Pa. 94; Montour Iron Co. v. Cole- 
man, 31 Pa. 80; Dewey v. Dupuy, 2 
Watts! <S& Si) Cea.) 553.60. S.. Bank v. 
Thayer, 2 Watts & S. (Pa.) 443; Hugg 
v. Scott, 6 Whart. (Pa.) 274; Mc- 
Gowan v. Boney, 74 Pa. Super. 123; 
W. E. Heyser Lumber Co. v. Whit- 
ney Lumber Co., 62 -Pa. Super. 76; 
Bair v. Jackson, 59 Pa. Super. 126; 
Swartz v. Historical Pub. Co., 55 Pa. 
Super. 407, 410; Bankerd, etc., Co. 
v. Historical Pub. Co., 54 Pa. Super. 
60; Kohn vy. Manning, 52 Pa. Super. 
102; Caven-Williamson Ammonia Co., 
Inc. v. Ice Mfg. Co., 27 Pa. Super. 381; 
Rakestraw v. Woodward, 25 Pa. Su- 
per. 165. Davidov .v.. Bail, 23. Pa. 
Super. 579; Steiner v. Bartlett, 2 Pa. 
Super. 4; Weener v. Heller, 29 Pa. 
Dist. 1078; Longenecker v. Sahm, 26 
Pa. Dist. 122; Werner v. Alberti, 23 
Pa. Dist. 1116; Drake v. Lehigh Val- 
ley Coal Co., 22 Pa. Dist. 218; Hib- 
berd v. Mullen, 14 Pa. Dist. 419; 
Singer v. Caldwell, 7 Pa. Dist. 583; 
Kratt_v. ‘Gingrich, 2 Pa; Dist. 3983 
Castasauqua Mfg. Co. v. Roberts, 2 
PAE DISts a oO at eAGrIS Vv, Masons 
Miles (Pa.) 270; Croxton v. Davies 
Castine? Mach. Cos 27) Pa. Cos 148; 
Clendenning v. Cable, 26 Pa. Co. 115; 


Farrar v. Babb, 4 Pa. Co. 407; Maule 
v. Ardley, 3 PaLJR 28; Forney v. 
Ebersole, 18 LancLRev (Pa.) 207; 


Sundstrom y. Smith, 20 WklyNC (Pa.) 
140; Silence v. Pierce, 1 WklyNC 
(Pa.) 94; Richardson v. Osborn, 1 
WklyNC (Pa.) 84; Higel v. Quinlan, 
1 WklyNC (Pa.) 83. 

[a] Certainty to common intent is 
sufficient—Andrews v. Blue Ridge 
Packing Co., 206 Pa. 370, 55 A 1059; 
Stern v. Dwyer, 35 Pa. Super. 132; 
Joseph Schlitz Brewing Co. v. Rosen- 
bluth, 33 Pa. Super. 303; Yearsley v. 
Glaser, 32 Pa. Super. 141 

[b] Same definiteness as in plea 
not required.—Thayer v. Bolender, 250 
TS cAze 16. 

74. Clayton Title, etc., Co. v. Na- 
tional Wiping Cloth Co., 92 Pa. Super. 
146; McGowan yv. Boney, 74 Pa. Super. 
123; Marston v. Warren State Insane 
Hospital, 18 Pa, Super. 547; Killen v. 
Brown, 6 Pa. Super. 15; Shafer v. 
Keystone Mut. Ben. Assoc., 22 Pa. Co. 
51. 

75. Harrison v. Rosehill Cemetery 


Co., 291 Ill. 416, 126 NE 177; Means 
v. Meiner, 243 Ill. A. 556 Reddig 
v. looney, 208 Ill, A. 413; W. EH. 


Heyser Lumber Co. v. Whiting Lum- 
ber Co., 62 Pa. Super. 76; Killen v. 
Brown, 6 Pa. Super. 15; Shafer v. 
Keystone Mut. Ben. Assoc., 22 Pa. 


Comms 1: 
76. Loughney v. Klein, 221 Fed. 
Ball v. Warrington, 


197, 136 CCA 607; 
87 Fed. 695; Consumers’ Gas Co. v. 
American Electric Constr. Co., 50 Fed. 


778, 1 CCA 668; Columbia Laundry 


PLEADING 


state the facts 


only ultimate | to inference.®® 


OCH nie AMER AG iGo DE KeDy 1seee 
Gordon v. Frazer, 13 App. (D. C.) 382; 
Chapman vy. Natalie Anthracite Coal 
Co., 11 App. (D. C.) 386; Lanahan v. 
Clark, 279 Pa. 297, 123 A798; Baker 
Vo UStinwec45u ea. 14:9:9 Monier Am aol, 
Reilly v. White, 234 Pa. 115, 
1107; Pennsylvania R. Co. v. Mid- 
vale Steel Co., 201 Pa. 624, 51 A 313, 
88 AmSR 836; Frederici v. Pennsyl- 
vania Mut. F. Ins. Co., 1 Mon. (Pa.) 
493; Clayton Title, etc., Co. v. Na- 
tional Wiping Cloth Co., 92 Pa. Super. 
146; Bell Tel. Co. v. Deakyne, 73 Pa. 
Super. 158; Berko v. Kemper Constr. 
Co., 65 Pa. Super. 589; Bankerd, etc., 
Coney. Eistorical eub.. Co. (54) bas 
Super. 60; Anderson v. Williams, 10 
Pa. Super. 329; Electric City Land 
Impr. Co. v. Chappel, 21 Pa. Dist. 996; 
Conly v. Lavinsky, 17 Pa. Dist. 119; 
Todd Cow Vee Tiuvicl. 415 (Pan Coin 62 = 
Croxton v. Davies Casting Mach. Co., 
27 Pa. Co. 148; Levering v. Gerhart, 
LO MPa Co.5o 9s Drake Was Lovines: £0 
Pa. Co. 486; Com. v. McAndrews, 8 
Kulp (Pa.) 335; Bingaman v. Lewis, 
30 PittsbLegJNS (Pa.) 369; Cum- 
berland Bldg., etc., Assoc. v. Brown, 4 
WklyNC (Pa.) 494. 

77. Gordon v. Frazer, 13 App. (D. 


C.) 382; Mathers v. Verna, 48 Pa. 
Super. 302; Yearsley v. Glaser, 32 Pa. 
Super. 141; Beck v. Kauffman, 26 
Pa. Dist. 1; Weston v. Killeen, 11 Pa. 
Co. 412. 

78. Firestone Tire, ete., Co. v. 
Ginsburg, 285 Ill. 132, 120 NE 544 


[rev 209 Ill. A. 308]; Premo vy. Kess- 
ler, 225 Tll—A: 530 

79. Caps v. American R. Express, 
2 Pa, Dist. & Co. 9. 

80. Lackawanna Trust Co. v. Car- 
lucci, 264 Pa. 226, 107 A 693; Gandy 
v. Weckerly, 220 Pa. 285, 69 A 858, 
123 AmSR 691, 18 LRANS 434; Bron- 
son v. Silverman, 77 Pa, 94. 

81. Frantz v. Templeman Oil Corp., 
(Del. Super.) 134 A 47; Matthiessen 
Vv. Duntley, 307 TI 36,, TsseNn 178i: 
Harrison vy. Rosehill Cemetery Co., 
291 Ill. 416, 126 NE 177; Firestone 
Tire; etc., Co. ve Ginsburs, 285) 11); 
132, 120 NE 544; Shimeall v. Leh- 
mann, 198 Ill. A. 29; Lackawanna 
Trust Co. v. Carlucci, 264 Pa. 226, 107 
A 693; Little v. Thropp, 245 Pa. 539, 
91 A 924; Gandy v. Weckerly, 220 
Pa. 285, 69 A 858, 123 AmSR 691, 18 
LRANS 434; Bronson vy. Silverman, 
77 Pa. 94; Chester v. Holden, 73 Pa. 
Super. 465, 468; W. E. Heyser Lum- 
ber Co. v. Whitney Lumber Co., 62 
Pa. Super. 76. 

“It is not the obligation of a de- 
fendant, in filing an affidavit of de- 
fense, to set forth the evidence by 
which he expects to prove the facts 
he avers to the end that the court 
may, in limine, determine questions 
as to the competency of witnesses or 
the admissibility and sufficiency of 
the evidence to be produced.” Ches- 
ter vy. Holden, supra. 

[a] Evidence need not be particu- 
larized in the affidavit of defense. 
Moncur v. Western Life Indemn. Co., 
269 Pa. 213, 112° A 476. 


82. Gundersheimer v. Harnshaw, 


‘Coy 50 Fed 278. 


[§ 376 


Mere general averments in an affidavit of merits 
or defense are ordinarily insufficient,’* but the affi- 
davit need be no more specific that the declaration 
or statement of claim,®* and if the declaration is in 
general terms, the affidavit may be general.*° 

Inferences from facts alleged. Generally speaking, 
an affidavit of merits or defense should leave nothing 
An omission cannot be supplied by 
possible inferences,’? but where the elements of a 

valid defense are found by necessary inference from 
the facts alleged, the affidavit is sufficient.** 

Agreement or instrument. An affidavit of defense 
which alleges an agreement should state the terms 
and conditions thereof,®® but it need not state wheth- 
er the agreement was made orally or in writing.®° 


132App: (De Cj)a1is: 

83. State Line, etc, R. Co. v. Da- 
vis, 228 Fed. 246; Loughney v. Klein, 
221 Fed. 197, 136 CCA 607; Thompson 
v. Franklin Nat. Bank, 45 App. (D. 
C.) 218; Gross v. Exeter : Mach. 
Works, 277 Pa. 363, 121 A195; Frank- 
lin Sugar Refining Co. v. Hanscom, 
273 Pa. 98, 116 A 140; Moore v. Sus- 
quehanna Mut. F. Ins. Co., 196 Pa. 
30, 46 A 266; Ewing v. West Penn 
Re Cot. 25) tPa. (Dist 3.0 nes oe eor 
544 [aff 254 Pa. 246, 98 A 894]; Tan- 
ner V.vH4 Cy hox(S sons, IncewZiebas 
Dist. 1030. 

[a] General allegation which is 
mere interpretation placed by defend- 
ant on a transaction is insufficient. 
Coon v. Moore, 2 Pa. Co. 246. 

Conclusions see supra § 375. 

General denials see supra § 374. 

84. Cochran v. Emmertz, 3 Del. Co. 


[a] Rule applied.—An affidavit of 
merits should not be adjudged insuf- 
ficient where, although it is couched 
in general terms, it states matters 
of defense and is probably as specific 
as it could be made in view of the 
lack of specific information as to the 
items of plaintiff's demand in his 
declaration, statement of claim, and 
affidavit of claim. Colby v. Wilson, 
320 Ill. 416, 151 NE,269 [rev 237 Ill. 
A. 299]. 

85. Hurd v. Burr, 22 Jl, 29%. Com. 
v. Catawissa, etc., R. Co., 1 Pearson 
(Ba) 3445 

86. Northern Nat. Bank v. Hoopes, 
98 Fed. 935; Danville Consumers’ 
Gas Co. v. American Electric Constr. 
Reed v. Raymond, 
37 Fed. 186 [writ of error dism 154 
U. S. 514 mem, 38 L. ed. 1079 mem, 
14 SCt 1151 mem]; King v. Potts- 
town Security Co., 241 Pa. 547, 88 
A 789; Class v. Kingsley, 142 Pa. 
636, 21 A 902; Asay v. Lieber, 92 Pa. 
377; Peck v. Jones, 70 Pa. 83; Brick 
v. Coster, 4 Watts & S. (Pa.) 494; 
Kempe v. Nunn, 79 Pa. Super. 307; 
Berko v. Kemper Constr. Co., 65 Pa. 
Super. 589; Caven-Williamson Am- 
monia Co., Inc. v. Ice Mfg. Co., 27 
Pa. Super. 381; Overstreet v. Miller, 
1 Pa. Dist. & Co. 268; Singer v. Cald- 
well, 7 Pa. Dist. 583; Deitrich v. 
Singer Mig .Co.8 4 | PawebDistiuoode 
Lichstein v. North-Western Nat. Ins, 
Co., 23 Pa. Co. 471; Wile v. Onsel, 
10 Pa. Co; 659: ‘Taylor We, Bushey, 
3 LancLRev (Pa.) 181; Bronson vy. 
Silverman, 32 LegInt (Pa.) 30; Grier 
Vv. Philadelphia, 29 LegInt (Pa.) 52. 


87. Wright v. General Carbonic 
Cou wath Vea. (332, gles Abe oy SN@nty: 
Trust, etc., Bank v. Schwartz, 56 Pa. 
Super. 645. 


88. Selden v. Neemes, 43 Pa. 421; 
Farrar. v. Babb, 4 Pa. Co. 407. 
shee Kempe Vv. Nunn, 79 Pa. Super. 
90. American Trading, etc., Corp. 
vw, Goodman,’ 2. Pa. Dist& Co. 187; 
McCoy Lime Co. v. McCoy, 16 Monte. 


Go: GPa Soe 
[a] Act May 14, 1915 (P. ZL. 


483) does not require an affidavit of 


defense to state whether a contract 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 


—re..: OS 


§§ 376-379] 


Where a material and accessible written instrument 
is referred to in the affidavit, it should be set out in 
full therein,®! or it, or a copy thereof, should be at- 
tached thereto.®? An affidavit not sufficiently specific 
as to the date of an instrument sued on may be held 
good when plaintiff has failed to furnish a copy of the 
instrument as required by rule of court.?? 

[§ 377] (8) Averments on Knowledge or Infor- 
The truth of the facts stated 
in an affidavit of merits or defense must be sworn 
to®® positively,®® and not upon information.®” or in- 
formation and belief,°® at least where 
within the knowledge of the person making the affi- 
Where the facts are sworn to positively and 
as within affiant’s own knowledge, it is not necessary 
to allege that he is informed,! believes,? and expects 
On the other hand, where 
affiant is not able to state the facts of his own knowl- 
edge, it is necessary and sufficient to aver that he is 


mation and Belief.®+ 


davit.°® 


to be able to prove® them. 


is oral or in writing. American Trad- 
Ingen Cccs,, |Corp.= Ve Goodman, 2. Pa. 
Dist. & Co. 187. Compare Philadel- 
phia County v. Sheehan, 26 Pa. Dist. 
463° (construing the statute to re- 
quire the affidavit to state that the 
contract is oral where such is the 
case, but holding that a defect in 
this respect was waived by plaintiff). 

91. , Erie v. Brady,-127 -Pa..169, 17 
A 885; Lucas Coal Co. v. Hunt, 5 Pa. 
Cas. 341, 8 A 860; Derr Lumber Co. 
v. Johnson, 75 Pa. Super. 605. 

92. Hebb v. Kittanning Ins. 3 
138 Pa. 174, 20 A 837; Willard v. 
Reed, 132 Pa. 5). LS A: 931; Erie City 
v. Butler, 120 Pa. 374, 14 A 153; Stage 
v. Smith, 41 Pa. Super. 273; Deitrich 
v. Singer Mfg. Co., 4 Pa. Dist. 324; 
Shafer v. Keystone Mut. Ben. Assoc., 
22 Pa. Co. 51; Brown v. Mutual Re- 
serve Fund L. Assoc., 12 Kulp (Pa.) 
30; Detweiler v. Kulp, 16 LancLRev 


(Pa.) 222. But see Max Meadows 
Land, etc., Co. v. Mendinhall, 4 Pa. 
Super. 398 (an affidavit of defense 


alleging fraudulent representations 
in a prospectus need not be accom- 
panied by a copy of the prospectus, 
if the affidavit alleges other false rep- 
resentations sufficient to explain it 
without reference to the paper). 


93. Ely v. Heiser, 1 Woodw. (Pa.) 
454. 
94. Cross references: 


Belief in defense to action generally 
see supra § 371. 

oe aa or information see supra § 
374. 

Knowledge where affiant is third per- 

son see supra § 368. 
95. Sauer v. Cohien, 208 Ill. A. 


432. 

96. Yearsley v. Glaser, 32 Pa. Su- 
per. 141. i 

[a] Sufficient statement.—Affiant 


may state that the facts are true 
“to the best of his knowledge and 
belief,’ such a statement being pos- 
itive as to their truth. Alston v. 
Brownell, 4 Ill. A. 17; New England 
Steam Brick Co. v. Dube, 119M Fads 
897.37 Av 4. 

97. Philadelphia v. Pierson, 211 
Pa. 388, 60 A 999; Cake v. Stidfole, 
1 Walk. (Pa.) 95; Woods v. Vankirk, 
5 Pa. Dist. 135,.17 Pa: Co..158;) Uhler 
v. Kohler, 2 WklyNC (Pa.) 67. 

98. Brown v. Cowee, 2 Dougl. 
(Mich.): 4325 .Burdict: vs) Sterr;) 2 
WklyNC (Pa.) 123. Compare Leiby 
v. Lutz, 224 Pa. 377, 73 A 345 (where, 
four years after the completion of 
certain work, suit therefor was 
prought against two persons as part- 


mond vy. Cake, 1 


PLEADING 


rer. 


the facts are 


ners, and no statement was filed until 
twenty years after the action was 
brought, an affidavit of defense made 
by one partner on information and 
belief that, within six months after 
the work was done, it was paid for 
by the other partner, is sufficient). 

99. Yearsley v. Glaser, 32 Pa. Su- 
per. 141; Hess v. Shoff, 18 Pa. Dist. 
3855 --Woods..v.. Vankirk, 5. Pa. Dist. 
1b iPass Conds 3: 

fa] Statements made to defend- 
ant.—An affidavit of defense on infor- 
mation and belief that plaintiff made 
certain statements to defendant is in- 
sufficient. Franklin Sugar Refining 
We v. Hanscom, 273 Pa. 98116 A 
140. 

1. Wolf v. Jacobs, 187 Pa. 260, 41 
A 27; Yearsley v. Glaser, 32 Pa. Su- 
per. 141. 

2. Wolf v. Jacobs, 187 Pa. 260, 41 
A 27;.-Moeck v. Littell, 82 Pa. 354; 
Yearsley v. Glaser, 32 Pa. Super. 141. 

3. Wolf v. Jacobs, 187 Pa. 260, 41 


A 2%; Byre vic rYohe, 67” Pax. 477; 
Sloss-Sheffield Steel, etce., Co. v. Ta- 
cony Iron Co., 46 Pa. Super. 164; 


Bateman v. Lancaster Gen. Hospital, 
20 LancLRev (Pa.) 238; Forney v. 
Ebersole, 18 LancLRev (Pa.) 207; 
Heist v. Kohler, 10 LancLRev (Pa.) 
140; McCoy Lime Co. v. McCoy, 16 
Monte. Cox CPa.)) 32. 

4 Richmond v. Cake, 1 App. (D. 
C.) 447; Newbold v. Pennock, 154 Pa. 
591, 26 A 606; Eliel v. Chamberlain, 
48 Pa. Super: 610; Hess v. Shoff, 18 
Pa. Dist. 385. Compare ‘Reznor v. 
Supplee, 81 Pa. 180; Penn Nat. Bank 
v. Altoona Mfg. Co., 15 Pa. Co. 320 
(both cases holding that an affidavit 
stating that affiant verily believes and 
expects to be able to prove certain 
ats is sufficient). 

5. Richmond v. Cake, 1 App. (D. 
C.) 447; Hunter v. Troup, 226 Ill. A. 
343; Newbold v. Pennock, 154 Pa. 
591, 26 A 606; Eliel v. Chamberlain, 


48 Pa. Super. 610; Hess v. Shoff, 18 
Rae Distros). 
[a] Affidavit stating only expecta- 


tion (1) of ability to prove certain 
facts (Molloy v. Kellogg, 51 App. (D. 
C:), 302, 278 Wed.,.1015),. (2) and not 
expressing a belief in their truth 
(Bushong v. Edwards, 52 Pa. Super. 
376; Woods v. Vankirk, 5 Pa. Dist. 
HS) ite Pa. iCors Lbs.) | Contras Kister 
v. Kline, 1 Woodw. (Pa.) 457), is suf- 


ficient. 
6. Hutchison v. Colgate, 52 App. 
(D. C.) 46, 280 Fed. 1020; Magruder 


Vv. Schley; 17% App. CD. C.)) 2273). Rich- 


App. 


(D. C.) 447; 1 45 
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informed,‘ believes,’ and expects to be able to prove® 
them, or, as an alternative to an averment of ex- 
pectation, to set out specifically the sources of his in- 
formation,’ or the facts upon which his belief rests.® 

[§ 378] f. Attestation and Jurat. 
defense may be sworn to before a notary of another — 
state;® but an affidavit attested by defendant’s coun- 
sel as notary is null and void,'° except where the affi- 
davit is in substance nothing more than a demur- 
The mere clerical omission of the officer ad- 
ministering the oath to put his signature to the jurat, 
after swearing affiant, does not vitiate the affidavit, 
when affiant appears in court and states that he is 
willing to be resworn.!? 

[§ 379] g. Indorsement. 
that an affidavit of defense shall be indorsed with the 
name of defendant’s attorney, or of defendant if he 
defends in person, and an address within the coun- 
ty where all papers are to be served.1* 


An affidavit of 


Some statutes provide 


Mendenhall v. Jackson, 268 Pa. 123, 
LOF A. 799 Banniie, «COD Sine eOrs 
Ltd: v. Murphy, .226 Pa. 568,75) A 
852; Newbold v. Pennock, 154 Pa. 591, 
26 A 606; Winser v. Farmers’, ete., 
Nat. Bank, 81* Pa. 304; Clarion First 
Nat. Bank v. Gregg, 79 Pa. 384; 
Thompson v. Clark, 56 Pa. 335 Black 
v. Halstead, 39 Pa. 64; Eliel v. Cham- 


berlain, 48 Pa. Super. 610; Sloss- 
Sheffield Steel, etc., Co. v. Tacony 
Iron Co,, 46 Pa. Super. 164°. Piseah 
umber ‘Cor we Corn Co., 2oLibeas 
Dist. 10; Hess v. Shoff, 18 Pa. Dist. 
385; Steinberg v. Mittleman, 40 Pa. 


Co. 309; Newbold v. Bernard, 15 Pa. 
Co. 118 Kidd- wv... Koch (290Pas Co: 
285; Hagerstown First Nat. Bank v. 


Sollenberger, 2 Del. Co. (Pa.) 57; 
Brown v. Mutual Reserve Fund L. 
Assoc., 12 Kulp (Pa.) 30; Gowen v. 
MePherson,. 10 Phila. (Pa.)- 358; 
Black v. Garrett, 2 LegRec (Pa.) 251; 
Lewis v. Broadbent, 21 WklyNC (Pa.) 
31; Freeman v. Hibbs, 16 WklyNC 
(Pa.) 456; Hermann v. Ramsey, 5 
WklyNC (Pa.) 188; Boothe v. Alex- 
ander, 4 WKlyNC (Pa.) 492; Pollock 
v. Association, 3 WklyNC (Pa.) 170. 

7. Black v. Halstead, 39 Pa. 64; 
we v. Chamberlain, 48 Pa. Super. 


8 Hunter v. Troup, 226 Ill. A. 343; 
Black v. Halstead, 89 Pa. 64; Eliel 
v. Chamberlain, 48 Pa. Super. 610. 

[a] Averment of grounds of be- 
lief has been held necessary. Peo- 
ple’s Nat. Bank v. McGovern, 18 Pa. 
Dist. 986. 

[b] Affidavit by person acting in 
representative capacity must state 
the facts upon which he bases his 
belief that there is a just and legal 
defense to the action. Thorpp’s Sons 
Co. v.. People’s Trust Co., 6 Pa. Dist. 
& Co. 362 [dist Smyser v. Straw- 
bridge, 4 Pa. Dist. & Co. 297; Com- 
erer iva. iraker, (29 Pass Dist 49> 
Lambert v. Welfley, 1 Pa. Dist. & 
Cone zit. 

9. Champion Ve Harthill, 1 
WklyNC (Pa.) 331. 


10.,.Geyn v. Clark, 14 ‘WklyNC 
(Pa.) 428. 

11. Ayer v. Sterneck, 43 LegInt 
(Pa.) 162. 

12. Maples v. Hicks, 3 PaLJ 17. 

13. See statutory provisions. 

[a] City and state constitute suf- 


ficient address in a city of small 
size where defendant’s attorney- is 
well known and all attorneys know 
each other and the location of their 
pee aees Walsh v. James, 26 Pa. Dist. 
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V. SET-OFF, COUNTERCLAIM, AND CROSS COMPLAINT?* 


[§ 380] A. In General. 


specially pleaded. 
pleaded.*® 


14. Set-off or counterclaim: 
Change of character of action by see 
Actions § 130. 
Dismissal by plaintiff after filing see 
Dismissal and Nonsuit §§ 338, 34. 
Distinctions between recoupment, set- 
off, and counterclaim see Set-Off 
and Counterclaim [34 Cyc 642 et 
seq]. 
In: 
Te amenes see Admiralty §§ 224- 


Matter of recoupment 


Equity see Equity § 596 et seq. 

Garnishment proceedings see Garn- 
ishment § 411. 

Justice’s court see Justices of the 
Peace §§ 234, 551. 

Judgment as bar to ‘counterclaim not 
asserted see Judgments § 1274 et 
seq. 

Operation and effect of pleading see 
Rov | and Counterclaim [34 Cyc 
oruns 

Requiring security for costs from de- 
fendant who seeks relief by see 
Costs § 484. 

Subject matter see Set-Off and Coun- 
terclaim [34 Cyc 665 et seq]. 

15. Ark.—Quinn v. Sewell, 50 Ark. 

380,,8 SW 132 
Cal.— Williams vy. Parker, 30 Cal. 

Asst (et bn (PA55 0: 
Colo..—Wilmore .v. Kalberer, 61 

Colo= 136,156" P5938. 

Ida.—Bannock Nat. Bank v. Rowe, 

36 “Ida. 197, 210-P = 140. 
Ind.—Simons y. Kosciusko Bldg., 

etc., Assoc., 180 Ind. 335, 103 NE 2. 
Iowa.—Zion Church of Evangelical 

Assoc. v. Parker, 114 Iowa 1, 86 NW 

60. 

Ky.—Brenard Mfg. Co. v. McDaniel, 


22Y Ky. 27,297 SW 8210. 
Minn.—Anderson v. Willson, 132 
Minn. 364, 157 NW 582, 156 NW 1; 


Barnum v. White, 128 Minn. 58, 150 
NW 227. 151 NW 147. 

Mo.—Neosho City. Water Co. v. 
Neosho, 136 Mo. 498, 38 SW 89; Ray 
v. Bayer Steam Soot Blower Co., (A.) 
282 SW 176; Donk: Bros. Coal, etc., 
Co. v. Smith, (A.) 221, SW 410; Mon- 
arch Metal Weather-Strip Co. v. 
Hanick, 172 Mo. A. 680, 155 SW 858; 
Central Mantel'Co. v. Thaler, 133 Mo. 
A. 86, 113 SW 220; Spink v. Mueller, 
77 Mo. A. 85. 

Nebr.—Waller v. Deranleau, 4 Nebr. 
(Unoff.) 497, 94 NW 1038. 

N. M.—State v. Rio Arriba County, 
QING MES O62, 166. te, 906071 ALR 20. 

N. Y.—-Deeves v. Manhattan L. Ins. 
Co., 195 N. Y. 324, 88 NE 395; Wright 
Vv. Delafield, 25 N. Y<.2.06 [rev 23 Barb. 
498]; French Over-Seas Corp. v. Five 
Continents Corp., 190 App. Div. 738, 
180 NYS. 374; Beers v. Waterbury, 
21 N. ‘YY. Super.’ 396; Kramer, vy. Al- 
sace Paper Box Co., Inc., 187 NYS 
571; Montanye v. Montgomery, 19 
NYS 655; Foulks v. White, 4 NYS 
95; Mullenbrinck y. Pooler, 4 NYSt 


127. 
N. C.—Barnett v. Smith, 171 _N. C. 


535, 88 SE 770; Steamboat Co. v. 
Transportation Co., 166 (N. C. 582, 82 
SE 956. 

N. D.—Hogen v. Klabo, 13 N. D. 
319, 100 NW 847. 

Okl.—Rourke v. Bozarth, 103 Okl. 


PSOE 495, 
Or.—Crawford v. Hutchinson, 38 
Orgs 78265 P84. 


Ss. C.—Humbert vy. Brisbane, 25 S. 
C. 506. 
Wash.—McVeety v. Hayes, 111 


Under code procedure, a 
counterclaim or set-off,+> or a cross demand,'® or an 
affirmative defense,'? as the case may be, must be 
And under the common-law sys- 
tem of pleading also a set-off must be specially 


[By Rupy J. Brossman] 


is generally re- | cross demand.?? 
Wash. 457, 191 P 401, 

Wis. —Conway v. Mitchell, 97 Wis. 
290, 72 NW 752; Kenyon v. Kenyon, 
72 Wis. 234, 39 NW 361. 

B. C.—Cuddy v. Cameron, 16 B. C. 
451, 19 WestLR 282. 

[a] For instance, defendant in an 
action on promissory notes cannot 
set off damages for delay in work 
for which the notes are given, where 
he fails to plead in his answer the 
facts as to the delay and the set-off 
prayed for. Title Guarantee, etc., 
Co.Pv..) Pam, hb NVSheus: 

[b] As a plea in bar.—Matter of 
set-off may be pleaded in bar. Meri- 
wether v. Bird, 9 Ga. 594. But see 
McDowell v. Tate, 12 N. C. 249 (a no- 
tice of set-off entered with the gen- 
eral issue is to be taken as a plea 
in bar where the amount is equal to, 
or greater than, plaintiff's demand; 
where it is less it is taken as a no- 
tice of set-off only). 

{e] In Louisiana, under the stat- 
ute, a set-off or counterclaim must 
be pleaded. Porche v. Le Blane, 12 
La. Ann. 778; Kathman v. New Or- 
leans, 11 La. Ann. 146; McKown v. 
Mathes, 19 La.-542;. White v. Moreno, 
17 La. 371; Cotton v. Union Bank, 
15 La. 369; Robinson v. Williams, 3 
Mart. N. S. 665. 

[d] In Texas (1) by express stat- 
ute (Rey. St. [1895] art 1266) coun- 
terclaim or set-off must be specially 
pleaded Chicago; sete). 1 R. ' Co. v. 
Vesera, (Ciy. ise 2oT SW 349; Richey 
Grocery Co. Warnell, (Civ. A.) 103 
SW 419; Hiner v. Hdwards, (Civ. 
A.) 74 SW 787; Stagg v. Piland, 31 
TexiUCive Av 245-717 SW 7624) ‘Seott 
v. Farmers’, etc., Nat. Bank, (Civ. 
A.) 66 SW 485 [rev on other grounds 
79 Tex. 31, 75 SW 7]; Henderson v. 
Johnson, 22 Tex. ‘Civ. A. $81, 55 SW 
35. (2) In an action to cancel a deed, 
it is defendant’s duty to plead spe- 
cifically such sums as he contends 
should be paid him if rescission is 
granted. Wisdom v. Peek, (Civ. A.) 
220 "SWei210; (3) Under the early 
statutes the rule was virtually the 
same. Davidson v. Edgar, 5 Tex. 492. 

16. Hills v. Sherwood, 48 Cal. 386; 
Bannock Nat. Bank v. Rowe, 36 Ida. 
197, 210 P 140; Steltz v. Armory Co., 
15 Ida. 551,°99 P 98, 20°, LRANS<872: 

[a] Where relief obtainable under 
answer.—In an action for an account- 
ing of defendant’s proceedings under 
a declaration of trust, and for a re- 
conveyance of the property to plain- 
tiff on payment of the amount due 
defendant, defendant was not re- 
quired to present a cross complaint 
to obtain judgment awarding him 
ownership of the property, since such 
relief could be had upon an answer. 
Fighiera v. Radis, 180 Cal. 660, 182 
P 418. 

17. Walker v. Kingston Supply Co., 
18 Ga. A. 447, 89 SH 538; Steltz v. 
Armory Co., 15 Ida. 551; 99 P 98) 20 
LRANS 872. 

18. Ala.—Oden-Elliott Lumber Co. 
v. Butler County Bank, 213 Ala. 84, 
104°S 3; George v. Roberts, 186 Ala. 
521, 65 S 345; Brothers v. Hopper, 17 
Ala, A. 58, 81 S 688. 

Del.—Klair v. Philadelphia, ete. R. 
Co., 25 Del. 274, 78 A 1085; 

Ill.—Luther v. Mathis, 211 Ill. A. 
596; Chicago Mill, etc., Co. v. Town- 
send, 203 Ill. A. 457;. Lloyd v. Manu- 
facturers, etc., Warehouse Co., 102 


quired to be specially pleaded,’® although at common 
law it need not be so pleaded ;?° however, it is always 
proper specially to plead it.?1 
lied upon is strictly a defense in whole or in part to 
plaintiff’s cause of action, it need not be set up as a 
And so where the contract sued on’ 


Where the matter re- 


Ti: A. 551; ‘Kingman (Plow. °Com wv. 


Peoria Scrap Iron Co., 96 Ill. A. 545; 


Clause v. Bullock Printing Press Co., 
ot A. 113 [aff 118 Ill. 612, 9 NE 
Ind.—Coe v. Givan, 1 Blackf. 367. 
Me.—Hamilton v. Wilcox, 126 Me.. 
529, 140 A 201; Wilson v. Russ, 20 
Me. 421. ; 


N. J.—Sawyer v. Van Deren, 74 N.; 


J. L. 673, 66 A 396. 

vVt.—Slayton v. Drown, 93 Vt. 290, 
107 A 307; Stanley v. Turner, 68 Vt. 
315, 35 A 321. 

Va.—National Surety Co. v. Com., 
125 Va. 223, 99 SE 657 [certiorari den 
250 U. S. 665 mem, 40 SCt 13 mem, 63 
L. ed. 1197 mem]. 

W. Va.—Philippi Planing Mill Co.! 
v. Cross, 75 W. Va: 303, 83 SE 1004." 

Eng. —Graham v. Partridge, 1 1M. &: 
W. 395, 150 Reprint 488. 

But see Buckingham vy. Burgess, 4 
F. Cas. No. 2,087, 3 McLean 364 (de- 
fendant may set up in his defense un- 
der the general issue, that plaintiff is 
one of a partnership, and that the 
firm is indebted to him in a larger 
sum than that which plaintiff de- 
mands, it being a part of the same 
transaction). 

[a] As a defense.—While, strictly 
speaking, set-off is not a defense at 
all, but in the nature of a cross ac- 
tion, it may be designated by statute 
as a defense and a form prescribed 
for the plea bringing it forward, al- 
though it may not in a given case go 
to the whole action or rather to the’ 
whole amount claimed. Tutwiler v. 
McCarty, 121 Ala. 356, 25 S 828. 

[b] In absence of statute.—A plea 
of payment “is unknown to the com- 
mon law and to our statutes.” Hous- 
ton v. Smith, 10 Miss. 597, 599. 

Giving notice under general issue 
see infra § 388. 

Set-off as provable unace plea of 
payment see Payment § 17 

19. Oden-Elliott Davao Co. 
Butler County Bank, 213 Ala. 84, 104 
S 3; George v. Roberts, 186 Ala. 521, 
65 8 345; Kramer v. "Alsace Paper 
Box Co., Ines, 187 -NMSe 5715 

[a] In Maryland.—(1) Since Act 
(1914) e 393, it is of no practical im- 
portance whether a special plea in 
confession and avoidance was a set- 
off or recoupment. Fleischmann v. 
Clark, “237 Mik y Lil, Ta AL W851 Bee 
Prior to the statuté it was held that’ 
the damage or loss allowed a defend- 
ant by way of recoupment was that 
immediately and directly resulting 
from the nonperformance of plain- 
tiffs duty or obligation and which 
grew out of, and formed a part of, 
the contract in which the claim of 
plaintiff originated. Simmons v. 
Haas, 56 Md. 153. (3) Remote spe- 
cial damages were required to be the 
subject of a special plea. Simmons 
v. Haas, supra. 

20. Luther v. Mathis, 211 Tll. A. 
596; Peuser v. Marsh, 167 App. Div. 
604, 153 NYS 331 [aif 218 N. Y.: 505 
113 NE 494, AnnCasl1918B 913}: 
Franklin v. T. H. Lilly Lumber Co., 
66 W. Va. 164, 66 SE 225. 

21. Campbell v. Trunnell, 67 Ga. 
518; McCarthy v. Neu, 91 Ill. 127. 

22. Wagner v. Ruppe, 56 Cal. A. 
2338, 204 P 1095; Schattman v. Maze 
Realty Co., 150 App. Div. 559, 135 NYS 
47; Broadway-Thirty-Fifth St. Real- 
ty Corp. v. Hilton, 166 NYS 1068. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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expressly provides for deductions, such items need 
not be pleaded as counterclaims, even though it would 
be otherwise if the contract were silent about them.*? 
Consent cannot authorize the court to render judg- 
ment on cross demands not pleaded, evidence of 
which is not admissible under general pleas filed. 
The cross demands should be filed by way of amend- 


ment to support a judgment.?* 
Setting matter up in answer. 


as set-off.?7 
Use of cross complaint. 


Under the codes it 
is usually expressly provided that new matter by way 
of counterclaim may be set up in the answer.”° 
matter by way of counterclaim so provided for is 
usually regarded as including recoupment?® as well 


Under some codes, in 
ease affirmative relief is sought, the pleading is desig- 
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where used merely by defendant against a plaintiff.?° 
Such a cross complaint must be germane to the com- 
plaint ;*° it is properly part of the answer.*+ 
Equitable cross demands. 
relating to equitable defenses in legal actions®? ap- 
plies to equitable cross demands, and under the code 
the latter may be availed of in actions at law.*? The 


The general doctrine 


limitations placed by the statute upon the right to 


The 


file a counterelaim®* are liberally construed “where 
equitable rights are in controversy, and the statute 
will not be deemed to narrow the practice as it for- 
merly existed in equity, unless such a construction is 
clearly and unavoidably necessary.?® 


[§ 381] B. Cross Actions against Coparties*°—1. 


In General. 


nated a “cross complaint” or “cross petition,”?® even 


23. J. A. Cantor. Printing Co., Inc. 
v. Heymann, 175 NYS 554; Stepp v. 
National Life, ete., Assoc., 37 S. C. 


417, 16 SE 134, 

24. Whitcomb v. Stringer, 160 Ind. 
82, 66 NE 443. 

25. See statutory provisions. 

[a] Answer amounting to counter- 
claim.—An answer containing all the 
elements of a good cause of action 
and demanding affirmative relief 
amounts to a counterclaim. Ward v. 
Draig, 87 N. Y. 550 faff 9 Daly 182]. 

{[b] Effect of setting up in answer. 
—An answer alleging a counterclaim 
is both an answer and a complaint. 
Fulton County Gas, etc., Co. v. Hud- 
son River Tel. Co., 200 N. Y. 287, 93 
NE 1052. 

{e] In Arkansas litigants may set- 
tle in a single suit all matters in dis- 
pute between them. Mt. Olive Stave 
Co. v. Woulfe, 174 Ark. 1105, 299 SW 


617. 

26. Deeves v. Manhattan L. Ins. 
Co., 195° N. Y. 824, 88 NE 395. And 
see cases infra note 27. 

27. Christy v. Arnold, 4 Ariz. 2638, 
36 P 918; St. Louis Nat. Bank Vv. 
Gay, 101 Cal, 286, 35 P 876; Wilder 
Va boynton. be. barb.tGN,.exG)), 0405 


Merry Realty Co. v. Shamokin, etc., 
Real Est. Co., 186 App. Div. 538, 174 
NYS 627 [aff 103 Misc. 9, 169 NYS 
696, and rev on other grounds 230 
N.Y. 316; 130 NE 3064. 

[a] The only manner in which a 
set-off may be pleaded is in a counter- 
claim. Barber v. Ellingwood, 137 
App. Div. 704, 122 NYS 369. 

[b] In England the. set-off and 
counterclaim provided for by the 
rules of court are not the same, the 
set-off being defensive merely, while 
the counterclaim calls for affirmative 


relief. Gathercole v. Smith, 7 Q. B 
D. 626 
[ce] Some codes distinguish be- 


tween set-off and counterclaim, the 
set-off being confined to demands aris- 
ing upon contract and available in 
actions upon contract, the counter- 
claim embracing the other demands 
coming within the purview of the 
broader counterclaim in the other 


codes. See statutory provisions; and 
Set-Off and Counterclaim [34 Cyc 
618). 

28. See statutory provisions. 


[a] In Indiana (1) what is techni- 
eally a “counterclaim” under the code 
is commonly called a ‘cross com- 
plaiut.” Standley v. Northwestern 
Mut. L. Ins. Co., 95 Ind. 254; Douthitt 
v. Smith, 69 Ind. 463. (2) It has 
been hela that an answer seeking af- 
firmative relief shall be in the form‘ 
of a cross complaint. Winslow v. 
Winslow, 52 Ind. 8. 

{b] In Iowa, under Code (1924) § 
11155, a defendant having a cause of 
action affecting the subject matter of 
the main action against codefendant 
or cne not a party to the action may 
in the same action file a cross petition 
against codefendant or another per- 
son. American Sav. Bank vy. Borcher- 
ding, 203 NW 712. 


[ec] Effect of possession on right 
to file-—The cross complaint must be 
for something which the cross plain- 
tiff has not in his possession; for if 
he legally has it in his possession, he 
cannot sue for it. Rios vy. Wilcox, 10 
Porto Rico Fed. 22. 

29. American Sav. Bank v. Borch- 
erding (Iowa) 203 NW 712. 

[a] In Kentucky (1) a cross peti- 
tion by defendant is not allowed 
against plaintiff. Grimes v. Grimes, 
88 Ky. 20, 9 SW 840, 10 KyL 658. 
Contra Gist v. Gist, 6 Ky. Op. 209. 
(2) The remedy is by counterclaim. 
Grimes v. Grimes, supra. 

30. Harrison v. McCormick, 69 Cal. 
616, 11 P 456; Imperial Water Co. 
No. 4 v. Meserve, 62 Cal. A. 603, 217 
P 553; Hudson v. Kootenai Fox Farms 
Co.,, dda.) 2720k 710454 Hunter ive Por- 
ter, 10 Ida. 72, 86, 77 P 434; Watson 
v. Balyeat, (Ind. A.) 149 NE 571; 
Lakeside Sanitarium v. Dickens, (Tex. 
Civ. A.) 259 SW 1110; Dawson v. 
Duffie, (Tex. Civ. A.) 191 SW 709. 

[a] A cross complaint is not per- 
missible, under a statute which seeks 
affirmative relief concerning a single 
and indivisible parcel of land which 
includes within its boundaries a lesser 
tract, which lesser tract is the sub- 
ject of the action. Mahan y. Millar, 
56"7Cal. -A2380, 205 Pre ke - 

[b] Cross complaints held ger- 
mane.—(1) Hall v. Cole, 4 Cal. Unrep. 
Cas. 928, 38 P 894; Pittsburgh, etc., 
R. Co. v, Johnson, 52 Ind. A. 457, 99 
NE 508. (2) In a suit for specific 
performance of an alleged agreement 
to make a lease, where defendant de- 
nied the agreement and had given 
notice to terminate the tenancy at 
will, a cross complaint in ejectment 
was authorized under Code Civ. Proc. 
§ 442. Roffinella v. Roffinella, 191 Cal. 
V53~s 2A8 P89 T. 

31. Haslam v. Haslam, 19 Utah 1, 
56) P 243; > Brizghton;; etc.,. irr. Co. v. 
Little, 14 Utah, 42, 46 P 268. 

32. Equitable defenses in actions 
at law see Actions §§ 181-184. 

83... Hicksville, éte., RR, Col v. 
Island R. Co., 48 Barb. 
Peter v. Farrel Fdy., etc, Co., 
St. 534, 42 NE 630:- McKay v. 
22 N. S. 346. 

[a] No special pleading of facts 
entitling defendant to equitable re- 
lief is necessary, where it accrues as 
an incident to the action. They may 
be shown as part of the defense. Mc- 
Kay v. O’Neil, 22 N. S. 346. 

[b] Rule in Oregon.—(1) Under a 
statute providing that in an action 
at law, where defendant is entitled to 
relief arising out of facts requiring 
the intervention of a court of equity 
and material for his defense, he may, 
on filing his answer, also as plaintiff, 
filea complaint in equity in the nature 
of across bill. He is not restricted to 
the averment of merely defensive 
matter, but may set forth any facts 
entitling him to affirmative relief, al- 
though the facts and relief must in 
some degree form a defense either en- 
tire or partial to the action at law. 


Long 


53 Oh. 
O'Neil, 


CNABYS as DO. 


A number of the codes make special 
provision for a cross complaint or petition®’ by a de- 


Carroll v. Bowne, 55 Or. 316, 106 P 
331. (2) The facts and circumstances 
set forth in the cross complaint must 
be such as to show that defendant has 
no plain, adequate, and complete rem- 
edy at law. Hatcher v. Briggs, 6 Or. 
31. (3) Matters constituting a coun- 
terclaim may not be so pleaded. Haa- 
land v. Miller, 67 Or. 346, 136 P 9. 
34. See statutory provisions; and 
ae and Counterclaim [34 Cyc 


618]. 

35. See Peter v. Farrel Fdy., etc., 
Co., 53: Oh. St. 534, 554,°°42 NE 690 
(“Section 5072, Revised Statutes, in 
defining a counterclaim seems to make 
the right of the defendant to recover 
a several judgment against the plain- 
tiff, an essential characteristic there- 
of. Upon the peculiar language em- 
ployed by that section to define a 
‘counterclaim,’ an argument is found- 
ed in support of the contention of the 
plaintiff in error, which would nar- 
row the equity powers of the courts 
of common pleas of the state to a de- 
gree seriously embarrassing their ef- 
ficiency. If the position taken by 
plaintiff in error is well founded, the 
courts of the state would be precluded 
from listening to any claim asserted 
by a defendant, unless its character 
was such that the claimant would be 
entitled to a ‘several judgment’ 
against the plaintiff. . . From 
the language of these two sections, 
alone, the contention of plaintiff in 
error is fairly plausible. But even if 
these two sections stood alone, it is 
doubtful if such contention should 
prevail. It would defeat one well un- 
derstood purpose of the code of civil 
procedure, which was to prevent mul- 
tiplicity of actions, and would abso- 
lutely abrogate the former jurisdic- 
tion in equity by which those courts 
administered complete justice be- 
tween all the parties to an action, de- 
fendants as weil as plaintiffs, respect- 
ing the subject matter thereof. These 
two sections, however, do not stand 
alone. When all the provi- 
sions of the code of civil procedure 
are brought into view they clearly 
demonstrate a purpose to broaden the 
practice pertaining to the administra- 
tion of justice as it existed before the 
code was adopted. We find 
nothing in the code of civil procedure 
when considered as an entirety, that. 
narrows the former power of a court 
of equity to fully adjudicate every 
question legitimately arising between 


the parties before it, respecting the 
subject matter of the action’). 
36. Amendment of cross com- 


plaint see infra § 720. 

37. See cases infra notes 38-42. 

[a] “Complaint” distinguished.— 
The only real difference between a 
complaint and a cross complaint is 
that the first is filed by plaintiff and 
the second by defendant; both con- 
tain a statement of facts, and each de- 
mands affirmative relief upon the 
facts stated. White v. Reagan, 382 


Ark. 281 
[b] “Counterclaim” distinguished. 
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fendant against codefendants or third persons*® and 
prescribe how defendants in such cross complaint or 
petition shall be summoned;*° and this may be done 
with*® or without #1 leave of court to do so depending 
on the particular statute or the construction put upon 
it. Such a cross complaint or petition is closely 
analogous to a cross bill in equity,*#? and is not em- 
braced within the meaning of the term 
as usually employed by the codes.*? 
absence of such an express authorization, the prac- 
tice of allowing cross complaints to be filed against 


claim” 


\\ 

—The difference between a counter- 
claim and a cross complaint is that in 
the counterclaim defendant’s cause 
of action is against plaintiff, while in 
a cross complaint it is against a co- 
defendant or one not a party to the 
action. White v. Reagan, 32 Ark. 281. 

38. Bringing in parties for this 
purpose see Parties §§ 269, 271. 


39. See statutory provisions. 
[a] In California (1) Code Civ. 
Proc. § 442, providing that when de- 


fendant seeks affirmative relief relat- 
ing to the contract upon which the 
action is brought, or affecting the 
property to which it relates, he may 
file a cross complaint, is primarily ap- 
plicable to the person whom plaintiff 
has originally made defendant, and 
before any other person can take ad- 
vantage of the statute he must have 
been made a defendant, and his cross 
complaint must be such as will war- 
rant the court to order him brought 
in for the purpose of filing it. East 
Riverside Irr. Dist. v. Holcomb, 126 
CakgoLey roS2 P8175 (2) The statute 
treating a complaint in intervention 
as an original complaint, plaintiff 
may file a cross complaint thereto. 
Wall v. Mines, 130 Cai. 27, 62 P 386. 

[b] In Colorado a cross complaint, 
if allowable, must be against plaintiff, 
and an original complaint against an 
outsider that in no way interposed the 
right to recover by plaintiff and in- 
terposed no defense could not be de- 
nominated a “cross complaint.” 
Cooper v. German Nat. Bank, 9 Colo. 
A. 169, 47 P 1041 (Civ. Code § 57). 

[ce] In Kentucky (1) a cross peti- 
tion may be brought by a defendant 
against a codefendant. Grimes v. 
Grimes, 88 Ky. 20, 9 SW 840, 10 Kyiu 
658; -Young v. Overton, 2 Ky. Op. 
454 (Civ. Code Pract. § 96 subs 38). 
(2) A claim by defendant. chattel 
mortgagee for the enforcement of a 
prior mortgage lien against a code- 
fendant is a cross petition and not a 
counterclaim or set-off. Wright v. 
Wheat, 224 Ky. 386, 6 SW (2d) 458. 
(@35) One entitled to intervene and as- 
sert title to the land in an action to 
restrain the cutting of timber stands 
in the position of a defendant, and 
has the right to make his answer a 
cross petition against his codefend- 
ant. Taylor v. Forester, 148 Ky. 201, 
146 SW 428. 

[d]- In Montana the purpose of 
Rev. Code (1921) § 9151 is to broaden 
the rule which obtained under the 
ancient chancery “by permitting the 
determination in the one action of 
the ultimate rights of the parties af- 
fecting the subject-matter involved 
in litigation.” Callender v. Crossfield 
Oil Syndicate, Ltd., 275 P 273, 277. 

fe] In New York (1) a defendant 
who requires the determination of ul- 
timate rights between himself and a 
codefendant must demand it in his 
answer, which must be served on co- 
defendant. Civ. Pract, Act § 264. (2) 
A bill of particulars cannot be grant- 
ed of a counterclaim attempted to be 
set up in an answer to an answer, the 
proper way to set up a counterclaim 
against such codefendant being to em- 
body it in defendant’s original an- 
swer, and serve it upon codefendant. 
Strauss v. Hanover Realty, etc., Co., 
67 Misc. 572,124 NYS 757. (3) Where 
plaintiff, in a suit to follow alleged 
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“eounter- 
In the 


trust funds into land, brings in as 
defendants all parties in interest, in- 
cluding a vendee of the land, alleging 
that such vendee claims an interest 
in the premises, the vendee may set 
up his equities as a bona fide pur- 
chaser, and ask for aflirmative relief 
against his codefendants, without 
asking for relief against plaintiff oth- 
er than that his equities shall be de- 
elared superior to plaintiff's. Dar- 
ragh v. Rowe, 109 App. Div. 560, 96 
NYS 666. 

[f] Cause of action not existing at 
commencement of suit.—Under a 
statute relating to cross complaints, 
where the cause of action set forth 
in the cross complaint is based on a 
contract, it need not be limited to the 
cause of action existing at the com- 
mencement of the action. Callender 
v. Crossfield Oil Syndicate, Ltd. 
(Mont.) 275° P 273: 

40. See cases infra this note. 

[a] In discretion of court.—Dugan 
v: Logan, 229° Ky.’ 5, 16!) Sw (2d) “Tess 
Bullitt v. Eastern Kentucky Land Co., 
79 SW 217, 25 KyL 1954. 

[b] Formal permission may be 
waived where it is regarded by the 
parties and the court as on file. PS 
roe v. Butler, 3 Cal. A.’ 345, 85 P 
1 


[c] Revocation of leave to file.— 
An order, made by a judge and filed 
with the clerk on an ex parte appli- 
eation, authorizing the filing of a 
cross complaint and the bringing in of 
new parties, may, under a statutory 
provision relating to orders generally, 
be vacated or modified without notice 
by the judge who made it. Alpers v. 
Biss; Erlo iCal b 6b sm 09 ee se 

41. Wujcik v. Globe, ete, F. Ins. 
Co., 189 Wis. 366, 207 NW 710. 

[a] Thus in Wisconsin St. (1925) § 
263.15, relating to cross complaints, 


‘grants a right which can be exercised 


without leave of court by a party de- 
fendant whenever a case comes with- 
in the terms of such statute, while § 
260.19, relating to interpleader, does 
not confer a right, but merely grants 
a privilege which may be exercised 
only in the discretion of the court. 
Wujcik v. Globe, ete, F. Ins. Co., 
189 Wis. 366, 207 NW 710 (a claim, 
by an insurance company, against its 
local agent for disregarding instruc- 
tions as to an insurance policy is- 
sued to insured, held demurrable un- 
der § 263.15, in action by insured on 
the policy, although a proper cross 
complaint under § 260.19). 

42. “Allen Vs "Driteh, 5. Colo: (222): 
Omro First Nat. Bank v. Frank, 131 
Wis. 416, 111 NW 526 (a statute pro- 
viding that the relief sought by a 
eross complaint must involve or in 
some manner affect the contract, 
transaction, or property, which is 
the subject matter of the action, and 
that it may be relief against a co- 
defendant or defendants, or against 
a codefendant: or plaintiff, or a part 
of plaintiffs, is in effect an express 
recognition of tthe equitable practice 
relating to cross bills). 

Cross bills in equity see Equity § 


596 et seq. 
43. Callender v. Crossfield °Oil 
Syndicate, Ltd., (Mont.) 275 P 273; 


Kollock v. Scribner, 98 Wis. 104, 73 
NW 776; In re Milan Tramways Co., 
22) Che D,) 122) ati 2b) ChieD. V58' Ta 


For later cases, developments and changes in the law see 


[§ 381 


codefendants in analogy to the cross bill of the chan- 
cery practice has been sanctioned by the courts in the 
code states generally as a means of effectuating the 
provision ordinarily made in the codes, that the judg- 
ment rendered may, when the justice of the case re-- 
quires it, determine the ultimate rights of the parties 
on each side as between themselves. v4 
by a defendant against a codefendant or third party 
must be in reference to the claim made by plaintiff 
and based upon an adjustment of that claim;*> in- 
dependent and unrelated causes of action cannot be 


A cross action 


Furness v. Booth, 4 Ch. D. 586 [expl 
Shephard v. Beane, a 'Che Di cael 
44. Shirk v. Mitchell, 137 Ind. 185, 
36 INI) 8505) pEViL_ v- Marsh, 46 Ind. 
Fletcher v. Holmes, 25 Ind. 
458; Bargeon v. Seashore Transp. 
Co., 196 N. C. 776, 147 SE 299; Bow- 
man v. Greensboro, 190 N. C. 611, 130 
SE 502, 504 [quot Cyc]; Gregg v. 
Wilmington, 155 N. C. 18, 70 SE 1070; 
Huson v. Portland, etc., R. Co, 107 
Or: E82, 2LINP "897, 203 2 P T4208 venues 
table v. Berg, 98 Wash. 616, 168 P 
eee v. Frink, 11 Wash. 562, 40 


{a] A cross complaint is neces- 
sary to entitle a judgment in favor 
of a defendant against a codefendant. 
Hill v. Marsh, 46 Ind. 218. 

{b] In an action against a bank 
and its cashier for money paid by 
plaintiff to the cashier, a cross com- 
plaint by the bank, alleging that it 
never received the money from its 
cashier, and asking recovery against 
him for any amount it was compelled 
to pay plaintiff, was proper. Char- 
ne v. Miller, 80 Ind. A, 244, 140 NE 

[c] In Texas (1) the rule is vir- 
tually the same as stated in the text. 
Brooks Supply Co. v. Gallinger, (Civ. 


A.) 279 SW 524; Dallas v. Rutledge, 
(Civ. A.) 258 SW 534; Robert Mc- 
Lane Co. v. Swernemann, (Civ. <A.) 


189 SW 282; Adams v. Waco First 
Nat. Bank, (Civ. A.) 178 SW 993. (2) 
Mutuality of claims or debts both 
as to quality of right and identity of 
the parties is essential to prosecu- 
tion of cross demands between code- 
fendants. Dallas v. Rutledge, supra. 
(3) The trial court, in the exercise of 
discretion, may adjudicate any mat- 
ter connected with, or growing out of, 
the same transaction in one suit, if 
the parties are willing. Willis v. 
Burkburnett First Nat. Bank, (Civ. 
A.) 262 SW 851. (4) Defendants, in 
an action on a promissory note, were 
entitled to adopt the complaint as a 
cross action against another defend- 
ant who assumed payment. Haw- 
kins v. Western Nat. Bank, (Civ. A.) 
145 SW 722. 

Affirmative relief to defendants see 
Judgments § 91. 

Judgment giving relief as between 
codefendants see Judgments § 78. 


45. Ark.—Hays v. McLain, 66 Ark. 
400, 50 SW 1006; Trapnall v. Hill, 31 
Ark. 345. 

Cal.—Goodell v. Verdugo Canon 
Water Coy, 138 Cal 308. 7 laps sbae 
Mackenzie v. Hodgkin, 126 Cal. 591, 
59. P 36, 77 AmSR’ 209: 

Ga. Callaway, 152 Ga. 871, 
111 SE 56:8. 

Ind.—Hunter v. Ft. Wayne First 
Nat. Bank, 172 Ind. 62, 87 NE 734: 
Buscher v. Volz, 25 Ind. A. 400, 58 
NE 269. 


Iowa.—Cotten v. Halverson, 201 Io- 
wa 636, 207 NW 795; American Sav. 
Bank v. Borcherding, 203 NW 712. 

Kan.—Donaldson vy. Cox, 103 Kan. 
OU, AG. I =6Ar. 

Ky. —Day v. Amburgey, 147 Ky. 123, 
143 SW 1033. 

Le 112 La. 759, 36 
S 674. 

Minn.—American Exch. Bank v. 
Davidson, 69 Minn. 319, 72 NW 129. 

Mo.—Joyce v. Growney, 154 Mo 
253, 55 SW 466; 
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litigated by cross actions.4* Under some statutes, 
while a counterclaim must exist in favor of defend- 
ant and against plaintiff, it may in other respects be 
broader in its scope than a cross complaint, which is 
restricted to matters which relate to, or depend on, 
the contract or transaction on which the main case 
is founded, or affect the property to which the action 
Under some statutes an equitable cross 
complaint in an action at law must state facts re- 
quiring the interposition of equity to grant relief.4® 
Tendency to defeat or diminish plaintiff’s claim. 
It has been held that, to constitute a cross complaint, 
the relief sought must to some extent defeat, over- 
come, or affect plaintiff’s cause of action, or lessen, 
modify, or interfere with relief sought by plaintiff.4° 
[§ 382] 2. Answer to Cross Complaint.°° 
a defendant files an answer against a codefendant, in 
the nature of a cross action, codefendant is entitled 


relates.+? 


LOTS WwW LT. 
N. M.—Young v. Vail, 29 N. M. 324, 
222 P 912, 34 ALR 980. 

N. Y.—Kay v. Whittaker, 44 N. Y. 
565; Leske v. Wolf, 154 App. Div. 
233, 138 NYS 859; Bliss v. Winters, 
~40 App. Div. 622, 57 NYS 986; New 
York L. Ins., ete., Co. v. Cuthbert, 87 
Hun 339, 34 NYS 300 [aff 148 N. Y. 
742, 42 NE 1093]; Smith v. Hilton, 
50 Hun 236, 2 NYS 820; Mutual L. 
Ins. Co. v. U. S. Hotel Co., 82 Misc. 
632, 144 NYS 476; Belden v. Brown, 
71 Misc. 282, 136 NYS 287; Bliss v. 
Winters, 26 Misc. 38, 56 NYS 362 
{aff 40 App. Div. 622, 57 NYS 986]. 
N. C.—Bowman v. Greensboro, 190 
N. C. 611, 130 SE 502, 504 [quot Cyc]; 


Coulter v. Wilson, 171 N. C. 5387, 540, 
88 SE 857 [quot Cyc]. 
Okl.—Johnson v. Moore, 113 Ok1. 


238, 241 P 140; Johnson v. Cullinan, 
94- OR! 246, 221 P7382; Patterson v. 
poreral State Bank, 75 Okl. 147, 182 
POLS: 

S. C.—Bradley v. Guess, 140 S. C. 
60, 136 SE 482. 

Tex.—Beek v. Turner, (Civ. A.) 
287 SW 276, 278 [quot Cye]; Crump 
v. Wilson, (Civ. A.) 260 ‘SW_ -296; 
Carla Land, etc., Co. v. Dimmit Coun- 
ty State Bank, (Civ. A.) 165 SW 897. 

Wash.—Hill v. Frink, 11 Wash. 
562, 40 P 128. See Miller v. Lewis, 
138 Wash. 167, 244 P 400. 

Wis.—Miley v. Heaney, 163 Wis. 
134, 157 NW 515. 

{a] Cross complaints held ger- 
mane.—(1) Cross cémplaint in action 
by assignee of contract for attorney's 
fees. Hille v. Johnston, 85 Cal. A. 
273, -259 P 341. (2) Cross complaint 
of defendant, sued as joint tort-feas- 
or, against codefendant alleging that 
injuries were caused solely by lat- 
ter’s negligence. J. M. Radford Gro- 
cery Co. v. Andrews, (Tex. Civ. A.) 5 
SW (2d) 1010; O’Connor v. Pawling, 
etc., Co., 185 Wis. 226, 201 NW 393. 
(3) Cross complaint of defendant, 
sued as joint tort-feasor, against co- 
defendant to determine contingent 
right of contribution. Wait v. Pierce, 
191 Wis. 202, 209 NW 475, 210 NW 
§22, 48 ALR (276. Contra Green v. 
Richmond, 7 Ky. Op. 434. (4) Cross 
complaint of a judgment creditor to 
compel the trustees of a canal com- 
pany to levy assessments, etc., to 
the complaint of stockholders of a 
canal company to restrain an execu- 
tion sale of its irrigation canal and 
water rights. Huxtable v. Berg, 98 
Wash. 616, 168 P 187. (5) In an ac- 
tion against a wrongdoer and insurer 
to recover damages for loss of prop- 
erty by fire, a cross complaint by in- 
surer setting up rights to which it 
was entitled by subrogation. Lake 
Brie, etc., R. Co. v. Hobbs, 40 Ind. A. 
511, 81 NE 90. (6) In an action on 
a note, a cross complaint which sets 
forth facts on which it is claimed 
that plaintiff's judgment should re- 
quire execution to be first issued 
against one defendant, and _ not 
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codefendant.** 


Where 


against the others until the remedy 
against such defendant be exhausted. 
Omro First Nat. Bank v. Frank, 131 
Wis. 416, 111 NW 526. (7) Ina suit 
to restrain payment from _ public 
funds under an invalid street paving 
proceeding, a cross complaint by de- 
fendant contractor praying that, in 
case the special assessments be held 
invalid, a reassessment be made as 
authorized by statute. Cawker_ v. 
Central Bitulithic Pav.,Co., 133 Wis. 
29, 113 NW 419. (8) Where a vendor 
sued to recover the purchase price, 
and such action was consolidated 
with actions by creditors of the ven- 
dor against him, and the creditors 
sought to reach the fund owing from 
the vendee, a cross petition by the 
vendor as to the amount owing him. 
Brackett v. Boreing, 89 SW 496, 28 
KyL 386. (9) Where plaintiff sued 
defendant for the alleged wrongful 
collection and discharge of sewage 
and surface water into plaintiff’s pri- 
vate sewer, a cause of action alleged 
in a cross complaint, that plaintiff 
had contracted, prior to the sale of 
certain land to defendant, to allow 
defendant to use the sewer, etc., and 
that such authority was by mistake 
omitted from defendant’s deed, and 
praying a reformation. Chapman vy. 
Lambert, 176 Ind. 461, 96 NE 459. 

[b] Cross complaint of third par- 
ty.—Miley v. Heaney, 163 Wis. 134, 
157 NW 515. 


46. See cases supra note 45. 
[a] Cross complaints held not 
maintainable.— (1) An indorsee’s 


eross- complaint on a note, in the 
maker’s suit to enjoin its collection, 
stated an independent cause of ac- 
tion not germane to the issue, as 
against the indorsers. Smith v. Za- 
bel, 86 Ind. A. 310, 157 NE 551. (2) 
Cross complaint of defendant sued 
as joint tort-feasor for injuries re- 
sulting from a collision between his 
automobile and codefendant’s street 
ear, alleging an invasion of his sep- 
arate primary rights by codefend- 
ant. Liebhauser v.. Milwaukee HElec- 
tric eRij ete, Co.9ts80e Wis, 468, 193 
NW 522, 43 ALR 870. (3) In an ac- 
tion to foreclose mechanics’ liens, a 
eross complaint against an officer of 
corporate complainant individually. 
Interstate Lumber Co. v. Loop Bldg. 
Gow 1Cal= VAL) VASY Byi262.— C4) sina, 
garnishment proceeding, plaintiff 
could not maintain a cross action for 
personal judgment for a tort, against 
one impleaded by garnishee for the 
sole purpose of having it assert its 
claim to garnishment fund. City 
Nat. Bank v. Lummus Cotton Gin 
Sales,Co., (Tex. Civ. A.) 297 SW 568. 
(5) In a suit against two alleged 
wrongdoers, neither of them can file a 
cross petition against the other. Liv- 
ingston v. Philley, 155 Ky. 224, 159 
SW 665. (6) In a suit by a bank on 
a partnership note, a cross action by 
one of the partners against the oth- 
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to the same time to plead thereto as though defend- 
ant filing the answer was plaintiff, and codefendant 
sole defendant;°! and a decree taken before the time 
to plead has expired is erroneous.°? 
providing that an allegation of new matter in an an- 
swer to which a reply is not required shall be deemed 
controverted,®® no answer or reply by a defendant 
upon whom a codefendant has served an answer de- 
manding affirmative relief is required to put in issue 
all the facts alleged in the answer upon which is 
based the right to such affirmative relief against a 


Under a statute 


[§ 383] C. Same Facts Constituting Both De- 
fense and Counterclaim. 
tute both a defense and a counterclaim, defendant 
may use them as either,®® although such facts are im- 
properly pleaded both as a defense and a counter- 
claim;°® or he may, where separate pleas or answers 


If the same facets consti- 


er, seeking an accounting as to part- 
nership matters not related to the 
note in suit, is foreign to plaintiff's 
suit. Stanton v. Security Bank, etc., 
Co., (Tex. Civ. A.) 232 SW 854. (7) 
In a suit to foreclose a vendor’s lien 
in which one defendant sought a re- 
covery against other defendants on 
subsequent vendor’s lien notes, but 
an exception was sustained to this 
part of the answer, a. cross action by 
other defendants to cancel such 
notes had no connection with plain- 
tiff’'s cause of action, and exceptions 


were properly sustained’ thereto. 
Cooper v. Lynch, (Tex. Civ. A.) 241 
SW 769. (8) Where the original 


action was for goods sold, a cause 
of action for damages growing 
out of attachment proceedings there- 
in could not be presented by counter- 
claim or cross petition. Damron v. 
Sowards, 203 Ky. 211, 261 SW 1093. 
(9) Where plaintiff sued on an ac- 
count for a quantity of stone taken 
from a quarry under a contract, and 
for violation of the contract, ete., 
an answer in one count admitting the 
making of the contract, denying the 
alleged breach, and averring that de- 
fendants had paid plaintiff cash ac- 
cording to the contract for the stone 
taken out between certain dates, and 
praying that defendants have judg- 
ment for an alleged balance, does 
not constitute proper pleading of a 
counterclaim. Lindsey v. Nagel, 157 
Mo. App. 128, 137 SW 912. 

[b] Waiver of objection.—Where, 
in-an action to foreclose a mortgage 
to which there is no defense, subse- 
quent lienors seek to ‘have their re- 
spective rights adjudicated, the court 
of appeals will not of its own mo- 
tion raise the question whether de- 
fendants have the right to try such 


issue. Syracuse Sav. Bank v. Merrick, 
182 N. Y. 387, 75° NE 232) 

47... Hanterm ve. Porter, 320 dase: 
86, 77 P 434. 

48. Scheiffelin v. Weatherred, 19 
Ore 1727.23. .P 398. 


49. Callender v. Crossfield Qil 
Syndicate, Ltd., (Mont.) 275 P 273. 

Rule as applicable to counterclaim 
ooh ae and Counterclaim [34 Cyc 
7 5 

50. Reply to cross complaint see 
infra § 398. 

Sl... Tucker vi St. Louis. Ins. Go; 
63 Mo. 588; Cockle Separator Mfg. 
rae v. Clark, 23 aNebro 9702) (SiieiNiwes 

52. Cockle Separator Mfg. Co. v. 
Clark, supra. 

Answer or plea generally see su- 
pra § 197 et seq. 

53.° See statutory provisions; 
infra § 394. 

54. Havana City R. Co. v. Cebal- 
los, 49 App. Div. 421, 68 NYS 422. 

55. Brower v. Nellis, 6 Ind. A. 323, 
33 NE 672; Springer v. Dwyer, 50 
N. Y. 19 frev 58 Barb. 189]. 

56. See supra § 257. 


and 
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are permitted,®* separately plead them as both,®® in 
which case he cannot be compelled to elect upon 
which he will rely,®® but the same portion of a single 
pleading cannot constitute both a defense and a coun- 
terclaim.®® If the matter is pleaded in bar only it 
cannot be used as a basis for an affirmative judg- 
ment.°! A plea may be such as to warrant its con- 
struction®? as being in part a plea of set-off admit- 
ting plaintiff’s cause of action pro tanto®* and as 
amounting also in part to a general denial.°* The 
fact that iietier alleged in a counterclaim may be 
shown also under a general denial which is pleaded 
does not itself render the counterclaim bad, since de- 
fendant may, under the counterclaim, obtain relief 
not available under the denial.°® But it may not be 
error to dismiss a counterclaim containing the same 
allegations as an answer, where the answer furnishes 
defendant a plain and adequate remedy.°®® 

[§ 384] D. Time for Pleading.*7 Generally a 
eross demand may not be pleaded after the expira- 
tion of the time within which it is required to be filed 
either by statute®® or rule of court.®°® In the absence 
of any such regulation, the time for pleading a cross 
demand rests in the sound discretion of the court,’° 
but it should be pleaded as promptly as possible,‘ 
and should at least be filed in sufficient time to enable 
plaintiff to prepare to meet it.77 As a general rule 
such a plea may be filed at any time that a plea of the 
general issue would be proper.7? In some jurisdic- 
tions the trial court has considerable discretion in al- 
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lowing pleas of this nature after it is too late to file 
them as a matter of course.‘* A refusal of leave to 
present a counterclaim or set-off after the trial of 
part of the issues in the original action’® or at the 
trial7® has been held proper; on the contrary, it has 
been held not an abuse of discretion to allow it after 
a first trial and before a second trial, plaintiff having 
had ample time to meet the issue presented by the 
plea,** or to allow it at the trial.7* An answer and 
counterclaim, filed after final judgment in a case, 
should on motion be stricken from the files.7° In no 
case can it be filed before the declaration or complaint 
is filed.8° A counterclaim cannot be pleaded after a 
nonsuit has been entered, since no action is then pend- 
ing between the parties.*! 

Where leave is obtained to file a counterclaim, it 
must be filed within the time allowed,®? or if no time 
is set, within a reasonable time;**? and a defendant. 
who has been allowed time within which to file fur- 
ther pleas may file a plea of set-off within the speci- 
fied time.*+ 

[§ 385] E. Notice or Process.°® Whether notice or 
process on a cross demand is. necessary depends on 
the practice in the particular jurisdiction ;*® in the 
absence of statute the prevailing rule appears to be 
that no notice or process is necessary in a cross action 
by defendant against plaintiff;87 in other jurisdic- 
tions notice or process is required.8§ Where a plain- 
tiff does not appear and prosecute his suit, and de- 
fendant pleads for affirmative relief, notice to plain- 


57. See supra § 248 et seq. 

58. Berg v. Bates, 153 App. Div. 
12, 137 NYS 1032; Nollman v. Even- 
son, 5 N. D. 344, 65 NW 686. 
Nollman v. Hvenson, supra. 


60. See supra § 257. 
61. Chaplin v. Currier, 49 Vt. 48. 
62. Construction of pleadings gen- 


erally see supra § 104 et seq. 

63. Miami Memorial Assoc. v. Leh- 
man, (Fla.) 121.S 802. 

64. Miami Memorial Assoc. v. Leh- 
supra. 

Thus, in an action to recover 
the value of services rendered as a 
lecturer on salesmanship, a plea by 
defendant setting up a different con- 
tract than the one declared on,,.and 
alleging plaintiff’s failure to dis- 
charge duties thereunder, necessitat- 
ing employment of another to render 
a portion of the services which plain- 
tiff should have performed at a cost 
of four hundred dollars which it was 
willing to set off against plaintiff's 
claim, must be construed as a plea 
of set-off admitting plaintiff's cause 
of action in so far as seeking set-off, 
but amounting to a general denial in 
so far as setting up a different con- 
tract. Miami Memorial Assoc. v. 
Lehman, (Fla.) 121 S 802. 

65. Gilpin v. Wilson, 53 Ind. 443; 
Jones v. Wagner, (Tex. Civ. A.) 141 
SW 280; Aransas Pass Harbor Co. 
v. Manning, (Tex. Civ. A.) 65 SW 
674. 

66. ‘_McLaughlin v. Chief Cons. 
Min. Co., 62 Utah 532, 220 P 726. 


67. Time for filing plea or answer 
generally see supra § 228 et seq. 
68. Cooley v. Patterson, 49 Me. 


570; Pond v. Niles, 31 Me. 131; Smith 
v. Winston, 3 Miss. 601; Talbert v. 
Cason, 3 Sx Cie Ge 1298: 

[a] “Brief statement” in Maine.— 
(1) Strict compliance with Rev. St. 
c 87 § 74, requiring defendant to file 
a brief statement of set-off during 
the term to which the writ is re- 
turnable, is required. Ingraham v. 
Berliawsky, 147 A 227. (2) Unless 
defendant, claiming set-off, files a 
brief statement of his demand dur- 
ing the term to which the writ is re- 
turnable, as required by Rev. St. ¢ 
87 § 74, he cannot avail himself of 


‘Hawley, 


any demand he may have against 


plaintiff. Ingraham v. Berliawsky, 
supra. 
69. Deneale v. Young, 7 F. Cas. 


No. 3,786, 2 Cranch C. C. 418; Janney 
Vin Oaseot we loa Mn Cas wm NOw aii 1 
Cranch.; €.--G.-503'. Carl .Barcek hott 


Organ Co. v. Ecker, 184 Pa. 350,39 A 
85; Finlay v. Stewart, 56 Pa. 183; 
Emmertz v. Thurlow, 3 Del. Co. (Pa.) 
368; Thorn v. Heugh,.5 PaLJ 169; 
Ogden vy. Lukens, 29 WkKlyNC (Pa.) 


o 


i Stewart v. Knight, 83 Vt. 201, 
V1.) Ehuske v.43. Si 46..Ct. Cly 35: 
72, Dermott v. Jones, 23 How. (U. 


S.) 220, 16 L. ed. 442. 

73. Smith v. Redmond, 141 Towa 
105,, 119 NW 271; Morrison v. Hart, 
Hard. (Ky.) 150; Grief v. Maks, 5 Ky. 
Operas 

74. Walter Cabinet Co. v. Russell, 
250 Ill. 416, 95 NE 462; Alleman v. 
117 jind.. 532, 20° NE) 441; 
North, 107 Ind. 544, 8 NE 
576; Marling v. Burlington, etc., R. 
Co., 67 Iowa 331, 25. NW. 268; -Hs- 
cobar v. Concha, 22 Philippine 453. 
See Jones v. Pearce, 3 Ky. Op. 89 
(it was error, under the circum- 
stances of the case, to refuse a mo- 
tion to permit an amended counter- 
claim to be filed five years after the 
commencement of the action, but 
before trial); Shean v. Gist, 2 Ky. 
Op. 542 (an answer, purporting to 
be a counterclaim and set-off, which 
fails specifically to deny the alle- 
gations of the bill, is not sufficient to 
avoid a judgment theretofore ren- 
dered by default); Ganley v. Pipe- 
stone, 143 Minn. 361, 173 NW 559 
(denial of leave to file a cross com- 
plaint because it brought in a new 
and separate cause of action and 
would cause a third postponement 
was not an abuse of the discretion of 
the court). But see Davis Acetylene 
Gas Co. v. Morrison, 34 Ont. L. 155, 
23 DomLR 871 (holding that a rule 
permitting authorizing of granting of 
leave to deliver a statement of de- 
fense setting up a further answer 
to plaintiff's claim does not include 
a counterclaim, and that the matter 
is technical only as in case of a coun- 


Bever v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


terclaim, the court would not permit 
execution to go for the full amount 
of the claim until the counterclaim 
could be tried). 

75. Helm v. Huntington First Nat. 
Bank, 91 Ind. 44. 

76. Slankard v. Wagnon, 181 Cal. 
135, 183 P 562; Gilbert v. Adams, 99 
Iowa 519, 68 NW 883; Glazer v. Low- 


rie, 8 Serg. & R. (Pa.) 498; Faelnar 
v. Escano, 11 Philippine 92. 
77. Wallinger v. Kelly, 136 Va. 


547, 117 SE 850. 

78. Frishkorn v. Ogden, 16 Ala. A. 
358, 77 S 970; Alleman v. Hawley, 
117 Ind. 532, 20 NE 441 (practice not 
commended). 

rie Kueborth v. Pratt, 11 Ky. Op. 


44 

20. Bailey — v. aa. Nat. Bank, 
127 Tl. 332, 19 -N 95. 

81. Sydnor pees 
Rocky Mount Ice Co., 125. ON; & OC. 2805 
34 SH 198. See Howard v. Jones, 147 
Ky. 303, 143 SW 1058 (where, when 
plaintiff took a dismissal, cross de- 
fendants had not been made parties, 
the refusal to permit a cross peti- 
tion to be filed was held not an abuse 
of the court’s discretion). 

82. nee Falkenau v. Smedley, 200 


TRA .6: 

83. Wilkins v. Bedford, 35 L. TT. 
Rep. N. S. 622 (a delay of six months 
after decree rendered in the original 
suit held to deprive defendant of the 
right to file under leave obtained 
before the decree). 

84. Jodoin v. Archambault, 35 R. 
e386, 86 A. 90%. 

85. Necessity for process on cross 
bill see Equity § 361. 

Requisites of notice of set-off see 
infra § 388. 
Service of pleadings see infra § 922 


et seq. 
See Process [32 Cye 423]. 


6tC. 7) COms Wa 


86. 


87. See Process [32 Cyc 423). 
88. See Process [32 Cye 428]. 
[a] Service as beginning of ac-. 


tion.—Oniy when an answer contain- 
ing the counterclaim is served is the 
action thereon begun. Import Serv. 
Corp. v., Nichi Bei Kiito Kabushiki 
Kaisha, 292 Fed. 391; Diamond Power: 
Specialty Commas David Stoll Flour 
Mills, 222 Mich. 154, 192 NW 611. 


-§§ 385-386] 


tiff of such pleading is required before judgment may 
Where one of several defendants 
pleads over against a codefendant asserting against 
him rights in the subject matter of the litigation not 
mentioned in the petition, notice must be served on 
the codefendant,®® unless he has answered in the 


be had thereon.®® 


main -case.?! 


Time of giving notice. The plea setting up a cross 
demand is ineffectual unless the required notice is 
given within the time preseribed by law,°? and if no 
particular time is prescribed, it should be. given in 
sufficient time to enable plaintiff to prepare to meet 


it 93 


[§ 386] F. Designation and Misnomer. 
terclaim or set-off should be pleaded as such and its 
character should be clearly indicated either by the 


89. New Orleans v. Le Bourgeois, 
50 La. Ann. 591, 23 S 542; Security 
State Bank v. Merritt, (Tex. Civ. A.) 
237 SW 990; Robinson v. Collier, 53 
Tex. Civ. A. 285, 115 SW 915. 

Dismissal for want of prosecution 
see Dismissal and Nonsuit § 110. 

90. Roller v. Ried, 87 Tex. 69, 
26 SW 1060; Vernor v. Sullivan, (Tex. 
Civ. A.) 126 SW 641. 

91. See cases supra note 90. 

92. Carl Barckhoff Church Organ 
Co. ‘Vv. Weker, 1384) Paiv.350; 39.A. 185; 
Emmertz v. Thurlow, 3 Del. Co. (Pa.) 
368; Talbert v. Cason, 3 S. C. L. 298. 
See Michaels v. Binder, 5 Pa. Dist. & 
Co. 603 (want of notice requiring 
plaintiff to reply within fifteen days 
is waived by going to trial on the 
merits). 

[a] Rule of court.—Ogden v. Lu- 
-kens, 12 Pa. Co. 588. 

93. Dermott v. Jones, 23 How. (U. 
220, 16 L. ed. 442. 


94 Cal.—Carpenter v. Hewel, 67 
Cal. 589, 8 P 314; Brannan v. Paty, 
58 Cal. 330. 


Conn.—New Idea Pattern Co. v. 
Whelan, 75 Conn. 455, 53 A 953. 

Ky.—Russell v.. Phillips, 22 SW 
220, 15 KyL.76; 

N. Y.—Rochester Nat. Bank v. Eri- 
on-Hanes Realty Co., 213 App. Div. 
54, 209 NYS 522” [aff -123*> Misc. 8738, 
206 NYS 452]; Clough v. Murray, 19 
AbbPr 97. 

Or.—Mael v. Stutsman, 60 Or. 66, 
PATS P1093. 

Wis.—Rylander v. Laursen, 113 
Wis. 461, 89 NW 488; Brauchle v. 
Nothhelfer, 107 Wis. 457, NW 
653; Woechting v. Grau, 55 Wis. 
312, 13 NW 230; Gunn v. Madigan, 
28 Wis. 158. 

[a] The phrase “by way of coun- 
terclaim” in an answer purporting to 
set up a counterclaim is improper 
under the code, providing for the 
pleading of new matter directly fora 
counterclaim. Stroock Plush Co. v. 
Talcott, 129 App. Div. 14, 113 NYS 


See infra § 398. 

Carpenter v. Hewel, 67 Cal. 
8 P 314; Brannan v. Paty, 58 
~~ oo0!: ~00drVvie Tart, 94° Wis. 380, 
69 anes 183; Stowell v. Eldred, 39 
Wis 14. See Martin v. Haack, 
Veask,) [1925] 3 DomLR 112, [1925] 
2 WestWkly 193 (where defendant 
has a remedy by way of counterclaim 
for unliquidated damages-upon an in- 
dependent contract, he cannot set 
up such claim as a defense). 

[a] In Kentucky (1) Under Civ. 
Code Pract. § 97 subd 4, a defendant 
cannot have judgment on a set-off or 
counterclaim unless the caption of 
the answer contains the words ‘“an- 
Swer and set-off,’ or “answer and 
counterclaim.” Wilson v. Chappell, 
224 Ky. 130, 5 SW (2d) 882; Taylor 
v. Wilson, 182 Ky. 592, 206 SW 865; 
Williams v. Capital Min., etc., Co., 
153 Ky. 772, 156 SW 409; Gordon v. 
City Nat. Bank, 140 Ky. 47, 130 SW 
818. See Luke v. Burgess, 209 Ky. 
800, 273 SW 452 (answer held not an 
attempt to present counterclaim). 
(2) A “counterclaim,” under Civ. Code 


. 


PLEADING 


manner.’ #4 
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name given it, or by the prayer, or in some other 
Still more precision is necessary where 
the question turns upon the want of a reply, in which 
case defendant must expressly designate his pleading 
a counterclaim or he will be presumed to intend it 
merely as a defense,®® and some eases hold that in 


any event the counterclaim must be expressly desig- 


nated as such and affirmative relief prayed, or it will 
not be regarded as a counterclaim.®® 
calling a pleading a counterclaim or cross complaint 
will not make it one,®” and, in general, in the absence 
of statutory provision to the contrary,°®® applying a 


But merely 


cveneral rule of construction,®® a pleading which has 
fo} , = 


A eoun- 


it; 
Pract. § 96, is but another name for 
a cross petition, and may be so styled 
without impropriety, especially in an 
action prosecuted by equitable pro- 
ceedings. Taylor v. Wilson, supra. 
97. U. S.—Albert Lea Fdy. Co. v. 
Iowa Sav. Bank, 21 F. (2d) 515. 
Cal.—Shain v. Belvin, 79 Cal. 262, 
21 P 747; Harrison v.. McCormick, 
69 _ Cal. 616, 11) P 456. ae 


Iowa.—Stewart v. 
Iowa 669, 98 NW 512. 

Ky.—Gay v. Davidson, 216 Ky. 424, 
287 SW 931; True v. Triplett, 4 Metc. 
oO: Bullock v. Rennick, 7 Ky. Op. 589. 

N. Y.—Goodman v. Benjamin Rut- 
chik, Inc: 171 NYS 152 

Porto. Rico.—Rios  v. Wilcox, 10 
Porto Rico Fed. 22. ; 

S. C.—Nicholls v. Hill, 42 S. C. 28, 
19 SE 1017. 

Wis.—Burr v. C. C. Thompson, etc., 
Co., 78 Wis. 227, 47 NW: 277. 

98. See statutory provisions; 
supra text and note 95 [a]. 

99. See supra § 104 et seq. 
on a Ark.—Key v. Henson, 17 Ark. 

Cal.—Hibernia.. Sav., etc., Soc 
London, ete., F. Ins. Co., 138 Cal. 257, 
71 P 334. 

Ill.—Heckenkemper v. Dingwehrs, 
aor Rs 5s'S: 

Iowa.—Geil v. Smith, 190 Iowa 34, 
179 NW 943. 

La Ltd. v. 
Evans, 9 La. A. (Orleans) 312. 

Minn.—Phelps v. Compton, 72 Minn. 
109, 75 NW 19; Farrell v. Burbank, 
57 Minn. 395, 59 NW 485; Griffin v. 
Jorgenson, 22 Minn. 92. 

Mo.—Hoffman v. Hiram Lloyd 
Bldg., etc., Co., 204 Mo. A. 6589, 223 
SW 813. 

Oh.—Wiswell v. Cincinnati First 
Cong. Church, 14 Oh. St. 31; Klonne 


Gorham, 


and 


v. Bradstreet, 7 Oh. St. 322; Hill v. 
Butler, 6 Oh, St. 207. 
Okl.—Miller v. Oklahoma _ State 


Bank, 157 P 767. 

Wis.—Schneider vy. 
488, 101 NW 682. 

See New Idea Spreader Co. v. Rog- 
ers, 122-Va. 54, 94 SE 351. (special 
plea held to be one of set-off and not 
one of recoupment). 

{a] Answer held not strict set- 
off.—Where the assignee under a 
building contract sued on a quantum 
meruit for extras which had not been 
paid for, the court could treat an an- 
swer alleging improper work as a de- 
fense, not as a strict set-off against 
an unliquidated claim, but as deduc- 
tions, since plaintiff could recover 
only the actual value of the work 
within the limits of the contract. 
Hunt v. Owen Bldg., etc., Co., (Mo. 
A.) 219 SW 1388. 

[b] Rule in New York.—(1) Facts 
“must be alleged as a counterclaim 
in order that they shall not be deemed 
a mere defense. Bates v. Rosenkrans, 
37 N. Y. 409, 4 Transcr. A. 332,'4 Abb 
PrNS 276.” Fulton County. Gas, etc., 
Co. v. Hudson River Tel. Co., 200 N. 
Y. 287, 291, 983 NE 1052. To same ef- 
fect Rice v. Grange, 131 N. Y. 149, 30 
NE 46; DeGraaf v. Wyckoff, 118 N. Y. 
1, 22 NE.1118. (2) No. particular 


Reed, 123 Wis. 


no name! or is misnamed? will nevertheless generally 
be treated as constituting what its allegations make 
or it will be treated as the parties treat it on the 


form of words is necessary, if it 
clearly appears from the answer that 
it was intended to set up a counter- 
claim. Bates v. Rosenkrans, supra; 
Rochester Nat. Bank v. Erion-Hayes 
Realty Co., 213 App. Div. 54, 209 NYS 
522 [aff 123 Misc. 873, 206 NYS 452]; 
Knickerbocker Trust Co. v. Condon, 
147 App. Div. 871, 133 NYS 95 [aff 
212 N. Y. 613 mem, 106 NE 1035 
mem]; Cable Flax Mills v. Early, 72 
App. Div. 213, 76 NYS 191; Shotland 
v. Mulligan, 60 Mise. 58, 111 NYS 
642; Weaver v. Bonnell, 15 Misc. 456, 
37 NYS 212; Kramer v. Alsace Paper 
Box. Co., Ine. 187 NYS~-571;. Broad- 
way-Thirty-Fifth St. Realty Corp. v. 
Hilton, 166 NYS 1068. See Van Brunt 
v. Day, 81 N. Y. 251, 8 AbbNCas 326 
[rev 17 Hun 166]; Springer v. Dwyer, 
50 N. Y. 19 [rev 58 Barb. 189] (both 
cases in absence of objection). And 
see Gerson v. Enterprise Tinware Co., 
Inc., 157 NYS 149 (in the municipal 
court a set-off need not be pleaded in 
terms, but it is sufficient if the facts 
alleged apprise plaintiff of the is- 
sues). (3) A pleading, not desig- 
nated a counterclaim, must be as- 
sumed to have been intended as a 
defense. Gruhn v. Eppig, 175 App. 
Div. 787, 161 NYS 629. .(4) "Where the 
subdivision of an answer prays for 
judgment, it must be considered as a 
counterclaim, in spite of an introduc- 
tion, “For a sixth and further answer 
herein and by way of an affirmative 
plea, these ‘defendants further al- 
lege.’ East Lake Lumber Co. v. Van 
Gorder, 169 NYS 266, 267. 

2. Ala.—Thomas vy. Thomas, 146 
Ala. 533, 41 S 141; Street v. Brown- 
ing, 16 ‘Ala. A. 576, 80) SeLo0s-Br ue: 
Roden Grocery Co. v. Gipson, 9 Ala, A. 
164, 62 S 388. 

Ark.—Randolph v. Nichol, 74 Ark. 
93, 84 SW 1087. 

Cal.—McDougald v. Hulet, 132 Cal. 
154, 64 P 278. 

Ga.—Fontaine v. Baxley, 90 Ga. 416, 
17 SE 1015. 

Ind.—Cleveland, ete., R. Co. v. Ru- 
dy,. 173 Ind. 181, 89 NE 951; Porter 
v. Reid, 81 Ind. 569; Jones v: Hatha- 
way, 77 Ind. 14; Gilpin v. Wilson, 53 
Ind. 443; Cleveland, ete, R. Co. v. 
Partlow, 70 Ind. A. 616, 123 NE 838; 
Hedges v. Mehring, 65 Ind. A. 586, 115 
NE 433; Carmichael v. Arms, 51 Ind. 
A. 689, 100 NE 302; Reardon v. Hig- 
gins, 39 Ind. A. 3638, 79 NE 208; John- 
son v. Sherwood, 34 Ind. A. 490; Hu- 
ber Mfg. Co. v. Busey, 16 Ind. A. 410, 
43 NE 967. 
ea ones v. Moore, 4 Mete. 

Mich.—Chandler Motor Sales Co. v. 
Dertien, 229 Mich. 630, 201 NW 954. 

Mont.—Callender v. Crossfield Oil 
Syndicate, Ltd., 275 P 273. But see 
Lappin v. Martin, 71 Mont. 233, 228 
P 763 (matter alleged in the answer 
as an affirmative defense and a fur- 
ther answer could not be considered 
as a counterclaim). 

Oh.—Hathaway v. Gordan, 9 Oh. 
Cif.) Ct.8)%60Ohs Cire Decws39> > Brunet 
v. Holden Paper Box Co., 16 OhNPNS 


465. 
Okl.—Brown v. Massey, 19 Okl. 482, 
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trial;* but a stricter rule is laid down in some eases, 
where it is held that, if a defendant designates his 
answer as a defense merely, he is bound thereby and 
cannot subsequently contend that it is a counter- 
claim,* even though they would be sufficient as a 
counterclaim if so pleaded,® and conversely, where an 
answer is designated as a counterclaim, it cannot be 
But in case matter is 
pleaded both as a defense and a counterclaim, it may 
be good as a defense, although bad as to the affirma- 
And an answer, although not 
good as a bar to an action, may be sufficient as a coun- 
Where it is doubtful whether or not an 
answer is to be deemed a counterclaim, the substance 


sustained as a defense.® 


tive relief sought.” 


terclaim.® 


PLEADING 


fense.1° 


General. The 


and form of the entire answer will be considered so 


92 P 246. 

Or.—Gabel v. Armstrong, 88 Or. 
84 RTP 190: 

Pa.—Bair v. Hubartt, 139 Pa. 96, 
21 A 210. 

Porto Rico.—Rios v. Wilcox, 10 


Porto Rico Fed. 22; Juncos Central 
Co. v. Rodriguez, 16 Porto Rico 286. 
Tex.—Ware v. Bennett, 18 Tex. 794. 


Ont.—Torrance v. Livingstone, 10 
Onto ser: ; 
[a] Answer denominated ‘cross 


complaint” held to be counterclaim.— 
Pickwick Stages v. El Paso de Robles, 


99 NE 792. 
[b] Answer held to state counter- 
claim and not a defense.—Loveland v. 
McCormick, 71 Ind. A. 172, 124 NE 
499. 
[ce] 
counterclaim 


Matter constituting a good 
is sufficiently alleged 
although designated a “set-off.” 
Lehman v. Cores-Martinez Co., 171 
App. Diva) 8d2,- 157 NYSi)647clrev. 
155 NYS 218]; Nelson Co. v. Silver, 
160 App. Div. 445, 145 NYS 124 [rearg 
den 161 App. Div. 889 mem, 145 NYS 
1135 mem]. 

[ad] Rule in Wisconsin.—Matter 
pleaded as a counterclaim may be 
sustained as a_ set-off. West Allis 
Lumber Co. v. Wiesenthal, 141 Wis. 
460, 124 NW 498; Durkee v. Felton, 
44 Wis. 467; Lawrence v. Vilas, 20 
Wis. 381. 

8. Rodgers v. Peckham, 120 Cal. 
238, 52 P 483; Anderson Bldg., etc., 
Assoc. v. Thompson, 88 Ind. 405; Kra- 
mer vy. Alsace Paper Box Co., Inc., 187 
NYS 571; Henderson v. Henderson, 
SSeOntean ot. 

4. Morton v. Whitson, 45 Ida. 28, 
260 P 426; Lanyon v. Chesney, 209 
Mo. 1, 106 SW 522; Smith v. Hurt, 
(Mo. A.) 203 SW 625; Resch v. Senn, 
31 Wis. 138. 

{a] Effect of prayer.—(1) Matter 
expressly pleaded by answer as af- 
firmative defense cannot be made a 
counterclaim by the prayer of the an- 
swer. Morton v. Whitson, 45 Ida. 28, 
260 P 426. (2) Where facts are spe- 
cifically designated as “defense” and 
no affirmative judgment is requested, 
they are not available as a counter- 
claim. New York Trust Co. v. Amer- 
ican Realty Co., 213 App. Div. 272, 
210 NYS 64; Wise v. Wise, 159 App. 
Div. 575, 144 NYS 649; McElwee Mfg. 
Co. v. Trowbridge, 68 Hun 28, 22 NYS 
674 [aff 142 N. Y. 679, 37 NE 825]. 

5. Gilsey v. Keen, 104 App. Div. 
427, 98 NYS 783 [aff 185 N. Y. 588, 
Se ONE! eel Oss Saratoga Springs 
First Nat. Bank v. Slattery, 4 App. 
Divee42), “3.8 Nis) 6597s Burralliy. De 
Groot, 12°N. Y. Super. 379; Wilmer- 
ding v. Strouse, 112 NYS 1091. See 
Cunningham v. Platt, 82 Misc. 486, 
489, 144 NYS 51 (adhering to the doc- 
trine that “where new matter is-set 
forth as a defense it cannot be treat- 
ed as a counterclaim,” but holding 
that the facts alleged were insuf- 
ficient to constitute a counterclaim). 

6. Rogers v. Morton, 46 Misc. 494, 


95 NYS 49. But see McCool v. Mer- 
rill-Ruckgaber Co., 129 NYS 377 (an 
answer which sets out counterclaims 
without demanding any affirmative 
relief must be treated as setting out 
separate defenses). 

7. -MemMiroy | ver Floral. (Park. Villa 
Co., 176 App. Div. 106, 162 NYS 467; 
Loew v. McInerney, 159 App. Div. 513, 
144 NYS 546; A. B. Aldus Realty Co. 
v. Breslof, 183 Misc. 149, 231 NYS 640; 
Richards v. Littell, 16 Misc. 339, 38 
INDYSUad on 

[a] Unless corrected by motion.— 
A. B. Aldus Realty Co. v. Breslof, 
133 Misc. 149, 231 NYS 640. 

[b] Liberal construction with a 
view to substantial justice is the 
reason for this rule. Loew v. Mc- 
Inerney, 159 App. Div. 513, 144 NYS 
546 (Code Civ. Proce. § 5129). - Con= 
struction of pleadings generally see 
supra § 104 et seq. 

8. Porter“w Reid; 81) dnd, 569; 
Thompson v. Radford, 2 Ky. Op. 312; 
Bohannon v. Shannon, 1 Ky. Op. 386; 
Ivy Courts Realty Co. v. Morton, 73 
App. | Dive335,. (6. NYS 68 

9. Secor v. Siver, 165 Iowa 673, 
146 NW 845; Otto Huber Brewery 
v. Sieke, 146 App. Div. 467, 131 NYS 
271; Hatcher v. Dabbs, 133 N. C. 239, 
45 SE 562. 

10. Shain v. Belvin, 79 Cal. 262, 21 
P 747; Green v. Waite, 33 Hun (N. Y.) 


191; Burke v. Thorne, 44 Barb. (N. 
Y.) 8363's) “American Dock, fete. Coy, Vv. 
Staley, 40 N. Y. Super. 539; Bates 


v. Rosekrans, 23 HowPr 98 [aff 37 N. 
Y. 409, 4 Transcr. A. 332, 4 AbbPrNS 
McConihe y. Hollister, 19 Wis. 


1l. Aider by verdict or judgment 
see infra § 1280 et seq. 

Amendment introducing new set-off 
or counterclaim see infra § 719. 

Waiver of objections to pleading 
see infra § 1228 et seq. 

12. Pape v. Woolford Realty Co., 
35 Ga. A. 284, 1384 SE 174; Ewing v. 
Patterson, 35 Ind. 326; Brower. v. 
Nellis, 6 Ind. A. 323, 33 NE 672; Pine 
Tree Lumber Co. v. McKinley, 83 
Minn. 419, 86 NW 414; Holzbauer v. 
Heine, 37 Mo. 443; and cases infra 
notes 13-18. 

Statement of original cause of ac- 
tion see supra § 140 et seq. 

13. Ala.—Carolina-Portland Ce- 
ment Co. v. Alabama Constr. Co., 162 
Ala. 380, 50 S 332; Robinson vy. Ste- 
verson, 20 Ala. A. 59, 100 S 910. 

Ga.—Walker v. Kingston Supply 
Co., 18 Ga. A. 447, 89 SH 583. 

Ill.—Peterson vy. Iris Theatre Co., 
218 Ill. A. 416. 

Ind.—Penn-American Plate Glass 
Co. v. Harshaw, etc., Co., 46 Ind. A. 
645, 90 NE 1047. 

Ky.—Gordon v. City Nat. Bank, 140 
Ky. 47, 130 SW 818; Redding v. Har- 
rison, 9 Ky. Op. 505; King v. Welch, 9 
Ky. Op. 482. 

Me.—Ruggles Lightning Rod Co, v. 
Ayer, 124 Me. 17, 125 A 144. 5 

Mass.—Manufacturers’ Bottle Co. 
v. Taylor-Stites Glass Co., 208 Mass. 
593, - 9b INEY LO3e 

Nebr.—Citizens’ State Bank vy. Wor- 


far as it throws any light on the question.® 
the answer is susceptible of being construed as set- 
ting up a mere defense or of setting up a counter- 
claim, it should be construed as setting up the de- 


_[§§ 386-387 


Where 


[§ 387] G. Statement of Cross Demand'!—1. In 


only substantial difference be- 


tween an original cause of action and a eross de- 
mand is that the first is filed by plaintiff and the 
second by defendant. 
facts and both ask for relief upon the facts stated. 
In making up and trying the issues raised, the same 
principles of law apply to each,1? and this is 
true whether it be a set-off,1* counterclaim,'* recoup- 


Both contain allegations of 


den, 95 Nebr. 53, 144 NY 1064. 

Okl.—Schmidt v. Turnbuckle Oil 
Co., 88 Okl. 223, 212 P 418. | 

Pa.—O’Neil v. Burnett, 263 Pa. 
216, 106 A 246; Berko v. Kemper 
Constr. Co., 65 Pa. Super. 589; A. G. 
Breitweiser Lumber Co. v. Crick, 55 
Pa. Super. 72; Biernbaum v. Foster, 
48 Pa. Super. 599; Sprissler v. Mc- 
Fetridge, 37 Pa. Super. 607. 

. Va.—Choen v. Guthrie, 15 W. 
Va. 100. 

See McGuire v. Gerstley, 26 App. 
(Ds 'C)a193 “Fath 204 20. S4895 27 SCt 
332, 51 L. ed. 581] (while in a plea of 
set-off the technical formality and 
accuracy of the declaration may not 
be required, the plea must neverthe- 
less inform plaintiff with reasonable 
certainty of the particulars of the 
demand which he is called upon to 
defend). 

[a] Proceedings by motion.— 
Strict rules of pleading do not apply 
to proceedings by motion and a de- 
fense by way of set-off. Stimmel v. 
Benthall, 108 Va. 141, 60 SE 765. 

14. Ark.—Church v. Jones, 167 
Ark. 326, 268 SW 7. 

Colo.—Peppers v. Metzler, 71 Colo. 
234, 205 P 945. 

Ind.—Washington Hotel: Realty Co. 
v. Bedford Stone, etc., Co., 195 Ind. 
128, 148 NE 156; Quality Clothes 
Shop v. Keeney, 57 Ind. A. 500, 106 
NE 541; Judy v. Woods, 51 Ind. A. 
325, 99 NE 792. 

Ky.—Long v. Harbison, 216 Ky. 112, 
287 SW 354; Taylor v. Wilson, 182 
Ky. 592, 206 SW 865; Gordon v. City 
Nat. Bank, 140 Ky. 47, 130 SW 818; 
Com. v. Barker, 126 Ky. 200, 103 SW 
303, 31 KyL 648. 

Mo.—Lindsey v. Nagel, 157 Mo. A. 
128, 137 SW 912. 

Mont.—Galland v. Galland, 70 Mont. 
513, 226 P 511; Word v. Moore, 66 
Mont. 550, 214 P 79; Yancey v. North- 
oe Pac. R. Co., 42 Mont. 342, 112 P 

N. J.—Kassel Poultry Co., Ine. v. 
pecheaee Produce. Co, "(Cire Ch) M129 


N. Y.—Fulton County Gas, ete., Co. 
v. Hudson River Tel. Co., 200 N. Y. 
287, 93 NE 1052; DeWitt v. New York 
Herald Co., 196 App. Div. 417, 188 
NYS 112; Crouch v. Crouch, 193 App. 
eet ees NYS 657. 

-—Mathews v. Sniggs, 75 Okl. 
108, 182 P 703. ae 

Or.—L. B. Menefee Lumber Co. y. 
MacDonald, 122 Or. 579, 260 P 444. 

Pa.—Michelin Tire Co. v. Schulz, 
295 Pa. 140, 145 A 67; Gross v. Exe- 
ter’ Mach. Works, 277 Pa. 363, 121 A 
195; Delmont Gas Coal Co. v. Dia- 
mond Alkali Co., 275 Pa. 535, 119 A 
710; Guaranty Motors Co. v. Hudford 
Philadelphia Sales Co., 264 Pa. 557, 
108 A 30. 

Alta.—Capital Trust Co. v. Yellow- 
head Pass Coal, etc., Co., 9 Alta, i: 
463, 27 DomLR 25, 33 WestLR 873, 
9 WestWkly 1275. 

Ont.—Howson v. Thompson, 51 Ont. 
L. 299, 67 DomLR 195. 

See Benton Harbor-St. Joseph Gas, 
etc., Co. v. Middle, West Coal Co., 271 


SRDS ee ae i OM Ue STE Ham SP Ea UNE orate NE 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment,*® cross complaint,!® cross petition,!? or recon- 


Meatiodal demand.!8 
Form and requisites.19 


Fed. 216 (rule applicable where the 
defense is a counterclaim arising out 
of a different contract and relating 
to a different transaction from that 
sued on, and not a mere set-off grow- 
ing out of the same transaction); 
Davis v. Naugatuck Valley Crucible 
Co., 103 Conn. 36, 130 A 162 (rule ap- 
plicable LO, pai counterclaim setting 
forth an independent cause of action 
not a matter of recoupment). 

[a] As independent action.—A 
counterclaim is really an independent 
action. Taylor v. Wilson, 182 Ky. 
592, 206 SW 865; Lindsey v. Nagel, 
157 Mo. A. 128, 137 SW Silaee Contra: 
White v. Hill, (Tex. Civ. A.) 283 SW 
529; Capital Trust Co. v. Yellowhead 
Pass Coal, ete., Co., 9 Alta. L. 463, 27 
DomLR 25, 33 WestLR 873, 9 West 


Wkly 1275. 

[b] Without plaintiff’s line of 
pleading.—An answer alleging a 
counterclaim is both an answer and 


a complaint, and in so far as itis a 
complaint it sets forth a. cause of 
action in favor of defendant against 
plaintiff, and is without the line of 
pleading started by plaintiff. Fulton 
County Gas, etc., Co. v. Hudson River 
Tel. Co.,/ 200 IN. Y. 287, 93 NE 1052. 

[c] Retroactive effect of statute. 
—Where a counterclaim is suffi- 
ciently stated under the law as it 
existed when filed, the court commits 
reversible error in entering judgment 
against defendant because the coun- 
terclaim did not contain all the aver- 
ments required by a statute which did 
not go into effect until afterward. 
Leuders v. Munyon Homeopathic 
Home Remedy Co., 69 Pa. Super. 1. 

{[d] In the Philippine Islands a 
counterclaim is termed a “mutual 
petition.’”? De la Pena v. Hidalgo, 20 
Philippine 323. 

15. Burnett v. Miller, 205 Ala. 606, 
88 S 871; J. C. Lysle Milling Co. v. 
North Alabama Grocery Co., 201 Ala. 
222 iS, MASe Morris ys, Scout,’ a9 
Alay 119, 7358 395. 

16. Cal.—Bandy v. Westover, 200 
Calw222, 6252) P5937. Coulthurst sw. 
Coulthurst, 58 Cal. 239; Imperial Wa- 
ter Co. No. 4 v. Meserve, 62 Cal. A. 
Hood 1 eo4se 

Ida.—Penninger Lateral Co., Ltd. v. 
ame 22 Ida. 397, 126 P 524. 

Ind.—Mesker v. Bishop, 56 Ind. A. 
455, 103 NE 492, 105 NE 644; Judy v. 
Woods, Eu iGavel eR A WAS MS ING DRE Gy43 
Bowen v. Eaton, 46 Ind. A. 65, 89 NE 
961. 

Mont.—Callender yv. Crossfield Oil 
Syndicate, Ltd., 275 P 273; Gary Hay, 


etc., Co. v. Carlson, 79 Mont. 111 255 
P 722. 
Porto Rico.—Rios v. Wilcox, 10 
Porto Rico Fed. 22. 
Tex.—International, etc., R. Co. v. 
McAda, (Civ. A.) 265 SW 722; North 


ete., Co., Ltd. v. Standard 
(Civ. A.) 249 SW 253. 
Bash, 46 


Texas Oil, 
Tank Car Co., 
Wash.—Waterman _ v. 
Wash. 212, 89 P 556. 
Wis. —Wait v. Pierce, 191 Wis. 202, 
209 NW 475, 210 NW 822, 48 ALR 276; 


Miley v. Heaney, 163 Wis. 134, 157 
NW 515. 
[a] Defendant as plaintiff in cross 


complaint.—When defendant files a 
cross complaint and seeks affirmative 
relief, he becomes plaintiff, and plain- 
tiff in the original action becomes de- 
fendant in the cross complaint. Pen- 
ninger Lateral Co., Ltd. v. Clark, 22 
Ida. 397, 126 P 524; Waterman v. 
Bash, 46 Wash. 212, 89 P 556; North- 


western, etc., Bank v. Ridpath, 29 
Wash, 687, °70 P 139. 

17. Horstman v. Bowermaster, 90 
ORM 262,0217 (P1067. 


18. Stringfellow v. Nowlin, 157 La. 
683, 102 S 869; Equen v. Gernon, 1 
La. A. (Orleans) 84; Mumme v. Spies, 
Cex. (Civ.0A:,) 15 Sw (2d) 137%. 

[a] Demand in answer.—The posi- 
tion of one instituting a reconvention- 
al demand becomes that of plaintiff 


The cross demand must 


PLEADING 


[49 C.J.] 317 


be pleaded as fully and distinctly, and with the same 


substantial requisites, as an original cause of ac- 


tion;2° it must 
p 


so that, although a demand be insert- 
ed in the answer, it is not considered 
as a part thereof, but as a petition 
setting forth a distinct cause of ac- 
tion. Stringfellow v. Nowlin, 157 La. 
683, 102 S 869; Powell v. Graves, 14 
La. Ann. 860. 

19. Statutory provisions see infra 
text and notes 49, 

20. Ala.—Crawford v. Simonton, 7 
Port. LAl08 

Ariz.—Dagegs v. Phoenix Nat. Bank, 
5 Ariz. 409, 53 P 201: 

Ark.—Robinson v. Mace, 16 Ark. 97. 

Cal.—Coulthurst v. Coulthurst, 58 


Cal, 239°) Quinn vw. Smith, 49. —Cal. 
163; Kreichbaum v. Melton, 49 Cal. 
50; Bernard v. Mullot, 1 Cal. 368. 


Colo.—Marriott v. Clise, 12 Colo. 
do, 21 E909 

Del.—Pfrommer vy. Taylor, 27 Del. 
(6, 85 A 760. 

Fla.—Gonzales v. De Funiak Ha- 
vane Tobacco Co., 41 Fla. 471, 26 S 
1012. 

Ga.—Whitt v. Blount, 124 Ga. 671, 
53 SE 205; Kahrs v. Kahrs, 115 Ga. 
288, 41 SE 649; Atlanta Glass Co. v. 
Noizet, 88 Ga. 43, 13 SH 883; Kinard 
v. Sanford, 64 Ga. 630. 

Ida.—Swanholm v. Reeser, 3 Ida. 
476, 31 P 804. 

I1l.—Cobb Chocolate Co. v. Crocker- 
Wheeler Co., 125 Ill. A. 241; Leathe 
v. Thomas, 109 Ill. A. 434 [aff 218 Il. 
246, 75 NE 810]; Breen v. Sullivan, 5 
Till. A. 449. 

Ind.—Indiana Mut. Bldg., ete., As- 
soc. v. Crawley, 151 Indy 413,.51 NE 


466; Conger v. Miller, 104 Ind. 592, 
4 NE 300; Stockton v. Graves, 10 Ind. 
294; Lupton v. Taylor, 39 Ind. A. 412, 


78 NE 689, 79 NE 523; Brower v. Nel- 
lis, 6 Ind. A. 323,°33 NE 672; John- 
son vy. Tyler, 1 Ind. A. 38%, 27 NE 


643. 

pow a Sent v. Griffith, 5 Iowa 
376. 

Pe nates v. Douglass, 29 Kan. 
412 


Ky.—Bennett v. McCrocklin, 3 Metc. 
322; Coleman v. Coleman, 3 Bibb 14; 
Com. v. Barker, 103 SW 303, 31 KyL 
648; Crabtree Coal Min. Co. v. Hamby, 
90 SW 226, 28 KyL 687. / 

La.—Bayly v. Stacey, 30 La. Ann. 
1210; McMasters vy. Palmer, 4 La, 
Ann. 381; Beall v. Allen, 2 La. Ann. 
932; Wilcox v. His Creditors, 11 Rob. 


346; Jonau v. Ferrand, 2 Rob. 216, 
3 Bop, 364; White v. Moreno, 17 La. 
ewials 


Me.—Peterson Oven Co. v. Fickett, 
121 Me. 413, 117 .A 575. 

Md.—Dilley v. Roman, 17 Md. 337. 

Minn.—Reeves v. Boyd, 114 Minn. 
378, 131 NW 3836. 

Mo.—Fallon v. Stahl, 17 Mo. A. 475. 

Mont.—Hillman v. Luzon Cafe Co., 
49 Mont. 180, 142 P 641. 

Nebr. —Denver, ClC A Re (COM ans 
Hutchins, 31 Nebr. 572, 48 NW 398. 

Nev.—Rose v. Treadway, 4 Nev. 455, 
97 AmD 546. 

N. J.—McCormick v. Brookfield, 4 
Nes lun 69% 

N. Y¥.—Stevens v. Orton, 18 Misc. 
538, 438 NYS 792; Ranney v. Smith, 6 
HowPr 420. 

N. C.—American Nat. Bank vy. Hill, 
TG) INA Ce 23d, o>) SH 209 

D.—Christofferson v. Wee, 24 N. 
1B); N06, 139 NW 689. 

Oh.—-Hill v. Butler, (6 Oh. St. .20 7; 
Smead v. Chrisfield, 1 Disn. 18, 12 Oh. 
Dec. (Reprint) 460. 

Okl.—Ardmore First Nat. Bank v. 


Casteel, 279 P 3888; Dakoma State 
Bank y. Weaber, 125 Okl. 186, 256 P 
50. 


Or.—Le Clare v. Thibault, 41 Or. 
601 69) 2 552. 

Pa.—Fox v. Reed, 3 Grant 81; Car- 
nahan Stamping, etc., Co. v. Foley, 23 
Pa. Super, 643; Sandusky Cement Co. 
Ve Shutz,,.29 Pa. Dist, 728. 

Porto Rico.—Aguilar v. Vazquez, 6 
Porto Rico 1 

S. C,—Kauffman Milling Co. v. 


shall, 


be sufficient in itself, without re- 


Stuckey, 37 S. C. 7, 16 SE 192. 

S= D: —-McKinney v. Sundback, 3 S. 
D. 106, 52 NW 322. 

Tenn. —State v. 115 
Ten. 156, 90 SW 20 

Tex.—Lakeside Sanitarium v. Dick- 
ens, (Civ. A.) 259 SW 1110; Hender- 
son v. Johnson, 22 Tex. Civ. A. 381, 
55 SW 35; Peet v. Hereford, 1 Tex. 
A. Civ. Cas. § 869. 

Utah.—Center Creek Water, etc, 
Co. v. Lindsay, 21 Wtah 192,60) P 559. 

Vt.—Tobias v. McGregor, 19 Vt. 113. 

Va.—Wallinger v. Kelly, 136 Va- 
547, 117 SE 850. 

Wash.—Pearson vy. M. Goldstein 
Ins. Co., 112 Wash. 60, 191 P 796. 

Wis. 

159 Wis. 336, 150 NW 442. 

Eng.—Holloway v. York, 25 Wkly. 
Rep. 627. 

Ont.—Federal Bank vy. Harrison, 10 
Oiaiys, GAG AKI 
ea v. Timossi, 3 Que. Pr. 

[a] Framing plea in accord with 
definite theory.—A defendant seeking 
affirmative relief must frame his 
pleading in accord with some definite, 
certain theory, and the relief to which 
he claims to be entitled must be in 
accord therewith. Crouch v. Huber, 
87 Okl. 88, 209 P 764. Theory of ac- 
tion generally see supra § 184. , 

[b] The common counts are suffi- 
cient in a counterclaim. Clay v. Car- 
roll, 67 Cal. 19, 6 P 874; Valley Lum- 
ber Co. v. Wood, 4 Cal. Unrep. Cas. 1, 
33 P 343. Contra Pfrommer v. Tay- 
lor, 27% Del. 76, 85 “Ay 760. 

[c] When founded on a written in- 
strument, the counterclaim should set 
out a copy of the instrument, in the 
same way as a complaint, notwith- 
standing the complaint may be found- 
ed on the same contract and may set 
it out. Goldsberry v. Gentry, 92 Ind. 
193; Patton v. Camplin; 63) Ind slo. 
Campbell v. Routt, 42 Ind. 410. Writ- 
ten instruments generally see supra 
§§ 71-80. 

[d] Cross demands held sufficient- 
ly pleaded.—(1) In general: Birm- 
ingham Paint, etc., Co. v. Crampton, 
(Ala.) 39 S 1020; Hardman vy. Bar- 
row, 147 Ga. 617, 95 SE 209; Blaney 
v. Postal, 10 Ind. A, 131, 34 NE .849; 
Nicholson v. Desobry, 14 La. Ann. 81; 
Mills v. Carrier, 30 S. C2617, 9 SE 
850, 741; Wolforth v. A. J. Deer Co., 
Inc., (Tex. Civ. A.) 293 SW 590; Ames 
v.- Melendy, .64 Vt. 554; 24 “A 052% 
Pearson v. M. Gottstein Inv. Co., 112 
Wash. 60, 191 P 796; Hart v. Timossi, 
3 Que. Pr. 58. (2) Cross complaint. 
Fresno Canal, etc., Co. v. Perrin,.170: 
Cal. 411, 149 P 805; Connell v. Mcec- 
Gahie, 37 Cal. A. 439, 173 P4115; Mar- 
riott v. Clise, 12 Colo. 561, 21 P 909; 
Harlen v. Watson, 63 Ind. 143; Bowen 
v. Haton, 46 Ind. A. 65, 89 NE 961. 
(3) Counterclaim. Fish v. Seattle 
First Nat. Bank, 157 Fed. 87, 84 CCA 
502 (counterclaim lacking in clear- 
ness of statement but good as against 
a general demurrer); Hulsey v. For- 
nester,, 36) Ga. An 729) 137 “SH 904 
Duffy yv. England, 176 Ind. 575, 96 
NE 704; Sparr v. Fulton Nat. Bank, 
179 Ky. 755, 201 SW 310; Reeves’ v. 
Boyd, 114 Minn. 378, 131 NW 336; 
Bertig Mercantile Co." 'v. Williams, 
(Mo. A.) 286 SW 150; Ashley v. Mar- 
29 N. Y. 494;. Kelly v. Ernest, 
26 App. Div. 90, 49 NYS 896 (counter- 
claim which alleges payment of a 
certain sum to plaintiff so as to in- 
duce him to perform his contrae:); 
Fuller v. Queens Land, ete., Co., 79 
Misc. 617, 140 NYS 574; Cook v. Mat- 
teson, 11 NYS 7572. Christofferson v. 
Wee, 24 N. D. 506, 139 NW 689; Hver- 
ding v. Gebhardt Lumber Co., 86 Or. 
239, 168 P 304; Citizens’ Nat. Bank 
Vv. Hawkins, 140 8 CG 43, 188 SH 541; 


Alexander, 


| Farmers’ Union Mercantile Co. v. An- 


derson, 108 S. C. 66, 98 SE 422; Stude- 
baker Corp. v. Gollmar, 159 Wis. 336, 
150 NW $442. (4) Reconvention. 
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course to other parts of the pleading or to other 
pleadings,?! unless by express reference.?? It should 
be separately stated,?* and it must show with cer- 
tainty the character of the claim,?* including its 
All facts must be 


amount?® and how it acerued.?° 


Beckham v. Hunter, 37 Tex. 551; Hm- 
ory First Nat. Bank v. Herrell, (Tex. 
Civ. A.) 190 SW 797. (5) Recoup- 


ment. Burnett v. Miller, 205 Ala. 606, 
88 S 871; Luther v. Mathis, 211 Ill. A. 
596. (6) Set-off. Stull v. Daniel 


Mach. Co., 207 Ala. 544, 93 S 583; Mc- 
Right v. Farned, 200 Ala. 617, 76 S 
975; Belote v. Wilcox, (Ala.) 41 S 
673;. Gadsden First Nat. Bank v. 
Howard, 21 Ala. A. 363, 108 S 402; 
Bullard Car Door Equipment Co. v. 
Oak Leaf Coal Co., 8 Ala. A. 642, 62 


S 317; Benson v. Looney, 160 Ill, A. 
326;' Gilbert v. Lipton First Nat. 
Bank.) 53)jaind., Ay 61L; Ow NE 39g 


Snowden v. Snowden, 96 SW 922, 29 
KyL 1112; Wolins v. Wilmerding, 102 
Mise. 667, 169 NYS 594°*[aff 184 App. 
Div. 936 mem, 170 NYS 1119 mem]; 
Caldwell v. Stevens, 64 Okl. 287, 167 
P 610; Wallinger v. Kelly, 136 Va. 
547, 117 SE 850; New Idea Spreader 
Co. v. Rogers, 122’ Va. 54, 94 SH 351. 
(7) An averment in a counterclaim 
that milk was furnished within two 
years last past is sufficient to support 
findings and judgment, against an ob- 
jection that the counterclaim was not 
existing at the commencement of the 
action, in the absence of demurrer or 
objection to the evidence. Del Monte 
Ranch Dairy v. Bernardo, 174 Cal. 
757, 164 P 628. 

fe] Brief statement setting up 
failure of consideration in whole or in 
part as a defense, which under the 
evidence could refer only to damages 
resulting from breach of warranty of 
the article for the purpose of which 
the notes in suit were given, is suffi- 
cient to put in issue a breach of the 
warranty as the basis for recoupment. 
Peterson Oven Co. v. Fickett, 121 Me. 
413 — ATs A S575; 

{f] Set-off by a promise good in 
parol by the common law need not 
show compliance with the requisites 
of the statute of frauds. Lehow y. 
Simonton, 8 Colo. 346. 

{g] In action by irrigation com- 
pany to recover for water furnished, 
a cross complaint alleging failure to 
furnish water, as agreed, was good 
against demurrer, although it did not 
allege a performance by defendant of 
the conditions of the contract set out 
in the complaint. Fresno Canal, etc., 
Co. v. Perrin, 170 Cal. 411, 149 P 805. 

Statement of original cause of ac- 
tion see supra § 140 et seq. 

S.—Import Serv. Corp. v. 
Nichi Bei Kiito Kabushiki Kaisha, 292 
Fed. 39 

Cal. eieeatchbaun v. Melton, 49 Cal. 
50; Dunham v. McDonald, 34 Cal. A. 
744, 168 P 1063. 

Colo.—Haynes v. Zang, 79 Colo. 42, 


244 P 464. 
Ind.—Leach vy. Rains, 149 Ind. 152, 
48 NE 858; Conger v. Miller, 104 


Ind. 592, 4 NE 300; Campbell v. Routt, 
42 Ind. 410; Wabash Valley Protec- 
tive Union v. James, 8 Ind. A. 449, 35 
NE 919; Brower v. Nellis, 6 Ind. A. 
323, 33 NE 672. 

Ky.—Steele v. Hinkle, 205 Ky. 408, 
265 SW 931; Shean v. Gist, 2 Ky. Op. 
542. But see Abernathy v. Myer- 
Bridges Coffee, etc., Co., 100 SW 862, 
30 KyL 1236, 99 SW 942, 30 KyL 844 
(holding that one sued for debt for 
goods sold by a nonresident may set 
off an unliquidated demand without 
averring that plaintiff is a nonresi- 
dent, where the petition shows that 
fact). 

Mont.—Gary Hay, ete., Co. v. Carl- 
son, 79 Mont. 111, 255 P 722. 


Nebr. = WONIVEL peOUCi te & OOn mays 
Hutchins, 31 Nebr. 572, 48 NW 398. 
Nev.—Hilton v. Washoe County 


Second Judicial Dist. Ct., 43 Nev. 128, 
133,.P 317. 
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N.- Y.—U. S. Expansion Bolt. Co. v. 
Marmorstein, 181 App. Div. 790, 169 
NYS 244; Fletcher v. MacGinniss, 168 
App. Div. 225, 153 NYS 581; Spencer 
v. Babcock, 22 Barb. 326; Wiggins v. 
ee 5 N. Y. Super. 738, CodeRepNS 

N. D.—Tee v. Noble, 23 N. D. 225, 
135 NW 769. 

Okl.—Ardmore First Nat. Bank v. 
Casteel, 279 P 338; Mathews v. 
Sniggs, 75 Okl. 108, 182 P 703. 

Or.—Hackett Digger Co. v. Carlson, 
L27MOrswescOy eed cb, ZOORmnCIaAll Ces ive 
Carter, 81 Or. 229, L583 2 947. 

Eng.—Holloway v. York, 25 Wkly. 
Rep. 627. 

22. U. S.—Groton Bridge, etc., Co. 
Vv. ete Bridge Co., 151 Fed. 871. 

W. s¥a-—Oragin vw. Lovell, 583s IN; oY: 
258; Goldberg v. Wood, 45 Misc. 327, 
90 NYS 427; Stevens v. Orton, 18 
Mise. -538,. 43 NYS: 792; -Roldan v. 
Power, 14 Misc. 480, 35 NYS 697; 
Green v. Parsons, 14 NYSt 97. 

Okl.—Ardmore First Nat. Bank v. 
Casteel, 279 P 3388; Mathews v. 
Sniggs, 75 Okl. 108, 182 P 703. 

Or.—Casner v. Hoskins, 64 Or. 254, 
128 P 841,130 P 55. 

Wis.—Manning v. Ft. Atkinson 
School Dist. No. 6, 124 Wis. 84, 102 
NW 356. See Winkler v. O’Donovan, 
142 Wis. 412, 125 NW 936 (connection 
of counterclaim with the subject of 
the action must appear on the face 
of the counterclaim or from the com- 
tac or counterclaim taken togeth- 
er). 

Eng.—Birmingham Estates Co. v. 
Smith, 13 Ch. D) 506. 

But see Wabash Valley Protective 
Union v. James, 8 Ind. A. 449, 35 NE 
919 (cannot be aided by reference to 
other pleadings). 

[a] Identification.—In a water 
company’s action for water furnished 
for irrigation, a cross complaint seek- 
ing damages for injury to defendants’ 
crops from overflow of water caused 
by plaintiff's negligence in permitting 
canals to become filled with weeds 
and deposits was not demurrable for 
failure to describe the lands, in view 
of the allegation of the cross com- 
plaint that the waters which plaintiff 
alleged were delivered to defendants 
were the same waters which over- 
flowed defendants’ lands and de- 
stroyed the crops, since such allega- 
tion identified the land as that de- 
scribed in the complaint. Imperial 
Water Co. No. 4 v. Meserve, 62 Cal. A. 
6035 2L75 Pos. 

23. See supra §§ 249, 252, 257. 

24. U. S.—Groton Bridge, ete., Co. 
v. American Bridge Co., 151 Fed. 871; 
Magowan v. St. Louis R. Supplies 
Mfg. Co., 16 Fed. 738, 5 McCrary 253. 

Ala.—-Greer v. Malone-Beall Co., 180 
Ala. 602, 61 S 285; Finney v. Denny, 
122 Ala. 449, 25 S 45; Louisiana Lum- 
ber Co. v. J. W. Farrior Lumber Co., 
9 Ala. A. 383, 63 S 788. 

Ariz.—Christy v. Arnold, 4 Ariz. 
ZGoy so Ole ROMO 

Fla.—Farnell v. Farquhar Mach. 
Co., 94 Fla. 887, 114 S 506. 

Ga.—Beck Duplicator Co. vy. Ful- 
ghum, 118 Ga. 836, 45 SE 675. 

Ill.—Pusey v. Peck, 67 Ill. 98; Wit- 
ter v. McNiel, 4 Ill. 4883; Moore vy. 
Foster, 97 Ill. A. 2338. 

Ind.—Peden v. Mail, 118 Ind. 556, 
20 NE 498; Connersville v. Hydraulic 
Co., 86 Ind. 235; Robinson v. State, 
60 Ind. 26; Ward v. Bennett, 20 Ind. 
440 


Iowa.—Sample v. Griffith, 5 Iowa 
BAe Chambers vy. Games, 2 Greene 
c2) . 


Ky.—Dunean v. Duncan, 2 Bibb 284; 
Mellaney v. Young, 8 Ky. Op. 165. 
Mo.—Sayers v. Craven, 107 Mo, A. 
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alleged which go to make up the particular cause of 
action relied on as a cross demand against the claim 
set up by plaintiff, and which show that it is a proper 
subject of cross demand,?* and if defendant fails to 
show by proper averment any fact essential to the 


407, 81 SW 473, 
Nebr.—Peck v. Trumbull, 12° Nebr. 
133, 10 NW 572. 


N. Y.—Wiggins v. Gans, 5 N. Y. 
Super. 738, CodeRepNS 117; Fox v. 
Turner, 2 NYS 164. 

N. C’—American Nat. Bank v. 


Northcutt, 169 N. C. 219, 85 SE 210. 

Oh.—Smead v. Chrisfield, 1 Disn. 
18, 12 Oh. Dec. (Reprint) 460. 

Okl.—Schmidt v. Turnbuckle Oil 
Co., 88 Okl. 223, 212 P 418; Mathews 
v. Sniggs, 75 Okl. 108, 182 P 708. 

Pa.—Fox v. Reed, 3 Grant 81; Ste- 
vens v. Hallock, 7 Kulp 260; Reed v. 
Third Reformed Dutch Church, 13 
Phila. 58. 

Porto Rico.—Aguilar v. Vazquez, 6 
Porto Rico 1. 

S. C.—Lipscomb vy. Lipscomb, 32S. 
C. 243, 10 SE 929. 

Tex.—Luse v. Cisco Grain Con (Cine 
A.) 241 SW 313; Michigan Stove Co. 
v. Waco Hardware Co., 24 Tex. Civ. A. 
301, 58 -'SW "734; “Seott vi Texas 
Constr. Co., (Civ. A.) 55 SW 37. See 
F neo. v. Hereford, I Tex-*At ‘Civa Cast 

Utah.—Center Creek Water, Ens Co. 
v. Lindsay, 21 Utah 192, 60 P 559. 

Va.—Cox v. Hagan, 125 Va. 656, 100 


SE 666. 
Conant, 10 


Wash.—Shelton — v. 
Wash. 193, 38 P 1018. 
fe Sate Nye vs Barnicot;, 6yCha-D: 

Ont.—Federal Bank v. Harrison, 10 
Ont Pri 27 li! 

[a] Plea of set-off pleaded merely 
by name, without alleging facts, is 
wholly insufficient. Shieds v. Byrd, 
15 Ala. 818. 

{[b] Definiteness as to time.—An 
allegation that a contract was made 
on or about a certain day is suffi- 
ciently definite, in the absence of a 
motion. Shelton v. Conant, 10 Wash. 
193, 738° 1013. 

25. See cases supra note 24. 

[a] Where there are several items 
of damage in a claim of set-off, each 
item should be averred. Beck Du- 
plicator Co. v. Fulg‘hum, 118 Ga. 836, 
45 SE 675. 

26. See cases supra note 24. 

27. U. S.—Clark v. Gerstley, 204 
U.S. 504, 27-SCt 337, 51 L. ed. 589 
[aff 26 App. (D. C.) 205]; McGuire 
v. Gerstley, 204 U. S. 489, 27 SCt 332, 
51 L. ed. 581; Clement. v. Dowling, 
147 Fed. 929; McDonough v. Evans 
Marble Co., 112 Fed. 634, 50 CCA 403. 

Ala.—Morris v. Scott, 198 Ala. 119, 
73 S 395; Clearman v. Cobbs, 197 
Ala. 546, 738 S 88; Cook, etc., Con- 
tracting Co. v. Bell, 177 Ala. 618, 59 
S 273; Carolina-Portland Cement Co. 
v. Alabama Constr. Co., 162 Ala. 380, 
50 S 832; Tippett v. Gandy, 162 Ala. 
374, 50 S 331; Light v. Henderson, 
158 Ala. 200, 48 S 588; Raisin Feér- 
tilizer Co. v..J.. J. Barrow, Jri;/Co,, 97 
Ala. 694, 12 S 388; Sledge v. Swift, 
Sag 110; Evans v. Sims, 87 Ala. 


Ariz.—Dowdy v. Calvi, 14 Ariz. 148, 
125 P 1873. 

Ark.—Robinson v. Mace, 16 Ark. 97. 

Cal.—Provident Mut. Bldg.-Loan 
Assoc. v. Davis, 148 Cal. i253} 760-2 
1034; Lewis v. Fox, 122 Cal. 244, 54 
P 828; Bledsoe v. Stuckey, 47 Cal. A. 
95, 190 P 217; Pitzel v. Maier Brew- 
ing: Co., 20 CalVA. 737, I803R 70be0Ge 

Del.—Frantz v. Templeman Oil 
Corp., (Super.) 134 A 47. 

Fla.—Livingston v. L’Engle, 27 Fla. 
502, 8 S 728. 

Ga.—White v. Blitch, 112 Ga. 775, 
38 SE 80; Walters v. Eaves, 105 Ga. 
584, 32 SE 609; Buffington v. Thomp- 


son, 98 Ga. 416, 25 SH 516; Griffin 
v. Lawton, 54 Ga. 104; Shadrick v. 
Toms, 33 Ga. A. 687, 127 SE 666; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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existence, validity, or propriety of his cross demand, 
A plea of set-off which pur- 
ports to answer the entire complaint but in fact an- 
swers only a portion of it is not for that reason bad, 
since such a plea is not strictly a defense.?° 
a cross complaint or petition need not contain a de- 
original complaint 
or petition,®® a cross complaint or petition which con- 


his plea will be bad.?® 


nial of allegations in plaintiff’s 


Southeastern Rubber Works v. Na- 
tional Discount Co., 27 Ga. A. 244, 
107 SE 598; Fuller v. Coker, 24 Ga. 
A. 418, 101 SE 1; Walker v. Crum- 
mey, 18 Ga. A. 414, 89 SE 539; Jones 
v. Americus Auto. Co., 15 Ga. A. 453, 
83 SE 642; Janes v. Cedartown, 14 
Ga. A. 72, 80 SE 339; Arnold v. At- 
lanta Oil, etc., Co., 11 Ga. A. 581, 75 
SE 900; National Duck Mills v. Cat- 
lin, 10 Ga. A. 240, 73 SE 418. 

Ida.—Moore v. Evans, 24 Ida. 153, 
132 P 971; Swanholm v. Reeser, 3 
Ida. 476, 31 P 804; McGuire v. Lamb, 
2 ldan. Giasb.). 378% 17. B. T49. 

T1l.— Cairo, etc., R. Co. v. Dodge, 72 
THig2os> -euseyuav. oPecky 16 7™ Ths, 98 
Le Forrest v. Oder, 42 Ill. 500; Lem- 
on v. Stevenson, 36 Ill. 49; Luther v. 
Mathis, 211 Ill. A. 596; MeclIlvrid v. 
Murphy, 190 Ill. A. 515; Raymond v. 
Varnum, 185 Ill. A. 289; American 
Laundry Mach. Co. v. Barr, 176 Ill. 
A. 519; Priest v. Dodsworth, 143 Ill. 
A. 225 [rev on other grounds 235 Ill. 
613, 85 NE 940, 14 AnnCas 340]. 

Ind.—Washington Hotel Realty Co. 
v. Bedford Stone, etce., Co., 195 Ind. 
128, 143 NE 156; Stoner v. Swift, 164 
Ind. 652, 74 NE 248; Harris v. Ran- 
dolph County Bank, 157 Ind. 120, 60 
NE 1025; Bird v. St. John’s Episco- 
pal Church, 154 Ind. 138, 56 NE 129; 
Gregory v. Gregory, 89 Ind. 345; Hus- 
ton v. Vail, 84 Ind. 262;. Tracewell v. 
Peacock, 55 Ind. 572; Benoit v. 
Schneider, 47 Ind. 13; Wilson v. 
Fleming, 23 Ind. 119; Smith v. Bax- 
ter, 13 Ind. 151; Shearman v. Fel- 
lows, 5 Blackf. 459; Schnell v. 
Schnell, 39 Ind. A. 556, 80 NE 432; 
Francis v. Leak, 6 Ind. ‘A. 411, 33 NE 
807; Johnson v. Tyler, 1 Ind. A. 387, 
27 NE 643. 

Iowa.—Bennett vy. Lutz, 119 Iowa 
215, 93 NW 288. 

Ky.—Stone v. Morrison, 219 Ky. 
624, 294 SW 179; Stodghill v. Crafton, 
209 Ky. 774, 273 SW 466; Coal Run 
Min. Co. v. Interstate Coal, etc., Co., 
198 Ky. 456, 248 SW 1024; Pickrell, 
etc., Co. v. Castleman-Blakemore Co., 
WIT Ky. 635, 197-SW._ 1066; Mills’ v. 
Lantrip; 170. Ky. 81, 185 Sw. 5143 
Connor v. National Roofing, etc., Co., 
113 SW 122; Shell v. Asher, 102 SW 
879, 31 KyL 566; McConnell v. Mor- 
rison, 1 Litt. 206; Dinklespeil v. San- 
ders, 4 Ky. Op. 682; Bohannank v. 
Mills, 2 Ky. Op. 597. 
wae v. Jarvis, 8 La. Ann. 

Md.—Dilley v. Roman, 17 Md. 337. 


Minn.—Farrington v. Wright, 1 
Minn. 
Mo.—Crane v. Murray, 106 Mo. A. 


697, 80 SW 280; lyf 
Mo. A. 475. 

Mont.—Callender v. Crossfield Oil 
Syndicate, Ltd., 275 P 273; Tarbes v. 
Smith, 35 Mont. 38, 88 P 568. 

Nebr.—Gurske v. Kelpin, 61 Nebr. 
517, 85 NW 557; Stillings v. Van Al- 
eet 2 Nebr. (Unoff.) 684, 89 NW 


N. Y.—Deeves v. Manhattan L. Ins. 


Fallon v. Stahl, 


Con 295 ING W324, 788 NB 395; De- 
Witt v. New York Herald Co., 196 
App. Div. 417, 188 NYS 112; Invest- 


ment Registry v. Moore, 192 App. Div. 
153, 182 NYS 432; Nugent v. Row- 
land, 178 App. Div. 454, 165 NYS 547; 
G. H. McGill Co. v. Underwood, 161 
App. Div. 30, 146 NYS 362; Deagan 
v. Weeks, 67 App. Div. 410, 73 NYS 
641; Slade v. Montgomery, 53 App. 
Div. 343, 65 NYS 709; International 
Food Co. v. Bickerd, 46 App. Div. 
356, 61 NYS 1001; Hirsch v. Mayer, 
4 App. Div. 72, 38 NYS 633;  Win- 
tringham v. Whitney, 1 App. Div. 
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While 


219, 37 NYS 188; Rochester Distilling 
Co. v. O’Brien, 72 Hun 462, 25 NYS 
281; Camp v. Redmond, 59 Hun 377, 
13 NYS 1038; Merritt v. Millard, 18 
N. Y. Super. 645; Van Valen vy. Lap- 
ham, 12 N. Y. Super. 689; Sarachan 
v. Bull, 127 Misc. 760, 217 NYS 588; 
Security Trust Co. v. Pritchard, 122 
Mise. 760, 204 NYS 31; New York 
Coach, ete., Lamp Co, v. Brown, 82 
Misc. 92, 143 NYS 100; Pease Oil Co. 
v. Monroe County Oil Co., 78 Misc. 
285, 188 NYS 177 [aff 158 App. Divs 
951 mem, 143 NYS 1134 mem]; Gause 
v. Commonwealth Trust Co., 44 Misc. 
46, 89 NYS 723 [rev on other grounds 
100 App. Div. 427, 91 NYS 847]; En- 
nis v. Ross, 37 Misc. 160, 74 NYS 860; 
Roldan v. Power, 14 Misc. 480, 35 
NYS 697; Engel v. Georgiades, 140 
NYS 93; Donihee v. Gray, 59 NYS 
778; Gaylord v. Beardsley, 19 NYS 
548; Niagara Falls Cider, ete., Co. v. 
Knell, 15 NYS 781; Boyd v. McDon- 
ald, 12 NYS 356; Driscall v. Sander- 
son, 15 NYSt 134; Clute v. McCrea, 
12 NYSt 647; Venable v. Harlin, 1 
NYCivProc 215; Caines v. Brisban, 

3 Johns. 9 [aff 10 Johns. 45]. 

N. D.—Jensen v. Northwestern Un- 
derwriters’ Assoc., 35 N. D. 223, 159 
NW 611. ; 

Oh.—Hill v. Butler, 6 Oh. St. 207. 

Okl.—Barteldes Seed Co. v. Mitch- 
ell) 59°OK]: 65, 157° Prge5: 

Or.—Meadow Valley Land, etc., 
v. Manerud, 81 Or. 303, 
Hammer v. Campbell 
Safety Gas Burner Co., 
144 P 396; Dowd v. American Surety 
Co., 60 Or. 56, 118 P 198; Watson 
v. McLench, 57 Or. 446, 110 P 482, 
112 P 416; Carroll v. Bowne, 55 Or. 
316, L0G) Psst: 

Pa.—Shickshinny First Nat. Bank 
v. Tustin, 246 Pa. 151, 92 A 119. 

S. C.— Citizens’ Nat, Bank v. Haw- 
kins, 140 S. C. 48, 138 SH 541. 

Ss. D.—Edward C. Plume Co. v. 
Voedish Jewelry Co., 39 S. D. 222, 164 
NW 59. 
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Tenn. 156, 90 SW 20. 

Tex.—Evans v. Bell, 45 Tex. 553; 
Boyd v. Clark, 21 Tex. 426; Bullock 
v. Dunbar, 17> Tex. 2433". Wiley. v. 
Traiwick, 14 Tex. 662; International, 
ete. kh, Co, v.-McAda, \(Civ.’ A.) —265 
SW 722; Rumbaugh v. Morriss, (Civ. 
A.) 264 SW 198; Reserve Loan L. 
Ins. Co. v. Benson, (Civ. A.) 167 SW 
266; Clayton v. Western Nat. Wall 
Paper Co., (Civ. A.) 146 SW’ 695. 

Wis.—State v. Plankinton Arcade 
Co., 182 Wis. 23, 195 NW 904; Rad- 
ford v. Smith, 149 Wis. 163, 135 NW 
472; Resch v. Senn, 31 Wis. 138. 
(eae Ce hiGamels Qin ob harvested abe. d De 

[a] Joint cross complaint must in 
Indiana be good as to all the defend- 
ants who join in it or it will be bad 
on general demurrer, in analogy to 
the rule respecting complaints. 
Deane v. Indiana Macadam, etc., Co., 
161 Ind. 871, 68 NE 686. 

[b] Matters of evidence.—In an 
action on a note wherein defendant 
made his alleged sure 
fendants, he need not. allege that 
the suretyship agreement was in 
writing, as, if required to be in writ- 
ing, written evidence would be ad- 
missible to prove the alleged agree- 
ment. Adams v. Waco First Nat. 
Bank, (Tex. Civ. A.) 178 SW 993. 

28. See cases supra note 27. 

{a] If a counterclaim based on 
matters arising since action brought 
(1) is. permissible, it should plead 
the facts as having so arisen, and if 


Co. 
159) 3.5595 
Automatic 
74 Or. 126, 


Tenn.—State v. Alexander, 


r- 58 «Cal.! As 295; 


ties cross de-, 
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tains no allegation in the form of denials cannot be 
construed as a denial of the allegations of the orig- 
inal complaint.*+ 
lating to a counterclaim are unnecessarily divided 
and are not all contained in that portion of the an- 
swer which relates to the counterclaim does not ren- 
der such allegations irrelevant.*? 

Cross complaint tendering no new issue. 


The fact that the allegations re- 


A eross 


it does not it may be stricken un- 
less amended. Ellis v. Munson, 35: 
Li Ta Rep. N.S, 585.4 .(2)~ The fact 
that the answer stated it to be a 
“counter-claim and cause of action 
existing against the plaintiff at and 
before the commencement of this ac- 
was not a sufficient allegation 
that the note was indorsed to de- 
fendant before the commencement of 
the suit. Van Valen v. Lapham, 12: 
N. Y. Super. 689. 

[b] Instances of cross demands 
insufficiently pleaded.—(1) Failure 
to allege nonpayment of claim. lLap- 
pin v. Martin, 71 Mont. 233, 228 P 763. 
(2) Failure to. allege privity. Dowdy 
Vian CALVIN Ua Ariz 43 52 5 eee o 
(3) Failure to set out contract and 
breach thereof. Berlin Mach. Works 
v. Ewart Lumber Co., 184 Ala. 272, 
63 S 567; Craven v. Davison, (Tex. 
Commn. A.) 276 SW 193 [aff (Civ. A.} 
260 SW 1100]. (4) Failure to show 
connection with contract or cause of 
action alleged by plaintiff. Enge- 
bretsen v. Gay, 158 Cal. 775, 109 P 
879; Imperial Water Co. No. 4 v. 
Meserve, 62 Cal. A. 593, 217 P 548; 
San Joaquin Brick Co. v. Mulcahy, 
208 P 351; Penn- 
American Plate Glass Co. v. Har- 
shaw, etc., Co., 46 Ind. A. 645, 90 NE 
1047; Finney v. Raudabaugh, 182 Mo: 
A. 246, 168 SW 314; Dessar v. Gun- 
ther; 98 Mise: 319) 162 2 NWS 1945 
Pierce v.. Massman, 168 NYS 1029; 
Tucker v. People’s Bank, 139 S. C. 
206, 137 SE 601; Conley v. Hallett, 
etc., Piano Co., (Tex. Civ. A.) 260 SW 
1089. (5) Failure to show perform- 
ance of condition precedent. Greer 
v. Malone-Beall Co., 180 Ala. 602, 61 - 
S 285; Marley v. McLaughlin, (Ariz.) 
261 P 33; Buffalo Wholesale Hard- 
ware Co. v. Hodgeboom, 90 Misc. 53, 
152 NYS 900. (6) Failure to show 
resulting damage. Mission Marble 
Works v. Robinson Tile, ete., Co., 20 
F. (2d) 14; Harron v. Wilson, 4 Cal. 
A. 488, 88 P 512; Fulghum v. Beck 


Duplicator Co., 121 Ga. 273, 48 SE 
901; Cobb Chocolate Co. v. Crocker- 
Wheeler Co., '125 Ill. A. 241; Brown- 


old v. Rodbell, 130 App. Div. 371, 114 
NYS 846, 1 NYCivProcNS 36; Pitts- 
burg Plate Glass Co. v. Monroe, 79 
S. C. 564, 61 SE 92. (7) Failure to 
show whether demand was barred. 
Houston v. Stewart, 40 Tex. Civ. A. 
499, 90 SW 49. (8) Set-off pleading 
matter not growing out of independ- 
ent transaction, recoupment being 
the proper remedy. Mizell v. Farm- 
ers’ Bank, 180 Ala. 568, 61 S 272. 

{c] An equitable counterclaim, 
seeking cancellation of the contract 
sued upon, is insufficient, where no 
facts or circumstances are alleged 
which call for interposition of equi- 
ty, or to show that defendant had 
not an adequate remedy at law. Ed- 
ward C. Plume Co. v. Voedish Jewel- 
ry Co., 39'S: D. 222°'164 NW 59: 


29. See supra § 246. 

30. <Alflen v. McClenaghan, (Oh. 
A.) 167 NE 601. 

31. White v. Besse, 145 Cal. 228, 


78 P 649 (a cross complaint for af- 
firmative relief, by a judgment cred- 
itor as intervener in an action by a 
wife against the sheriff to restrain a 


‘sale of her land as that of her hus- 


band, not being an answer to the 
complaint in the action, an averment 
therein that the wife is not and never 
was the owner of the land could not 
be deemed a denial of the averment 
in plaintiff's complaint that she was 
such owner). 

32. Gross v. Bock, 11 NYSt 295. 
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complaint presenting the same issue that is presented 
by the complaint is not contemplated by the code, 
nor by the rules at common law or in equity,** and 
such cross complaint,?* and any admissions therein,*® 
Also a counterclaim merely al- 
leging a cause of action identical with plaintiff’s is 


will be disregarded. 


insufficient.?® 


Admissions and necessity therefor.*7 
sion, either direct or technical, of a debt due does not 
preclude a party from pleading an offset or counter- 
It appears to be the rule in some jurisdic- 
tions for a counterclaim to admit plaintiff’s claim,*? 
although the failure to do so is not fatal.4° As in ac- 
cord with the general rule,*! allegations not denied 
stand admitted ;*2 and by virtue of the provisions of 
some statutes*® defendant may plead a set-off** or 
recoupment*® without confessing plaintiff’s demand. 
An admission in a counterclaim is not conclusive 


elaim.°8 


against a general denial.*® 


Alternative relief. Where, in a suit to enjoin the 
removal of personal property, defendant by reconven- 
tion claims first the value of tle property, he is not 


83. Clark v. Allen, 189 Ind. 601, 
123 NE 1138. See also supra § 380. 

34. Heilbron v. Kings River, etc., 
CanalaGo,, 06 Caladdw tie 9383 Clark 
v. Allen, 189 Ind. 601, 123 NE 113; 
Ann Arbor First Nat. Bank vv. 
Holmes, 213 Mich. 41, 181 NW 46. 

[a] In case affirmative relief can- 
not be granted a cross complaint is 
demurrable where it sets out no facts 
other than appear elsewhere in the 
answer. Heilbron v. Kings River, 
Cte, anal Cor 76 CalsLig- 1IiP 9383. 

35. Clark v. Allen, 189 Ind. 601, 
123 NE 113. ; 

Admissions generally see supra § 
338 et seq. 

36. White v. Smith, 133 Wis. 641, 
114 NW 106. 

Necessity of tendency to defeat or 
diminish plaintiff’s claim see Set-Off 
and Counterclaim [34 Cyc 750]. 

387. Admissions in answer general- 
ly see supra § 338 et seq. 

Effect of counterclaim as admis- 
sion see Set-Off and Counterclaim [34 
CyenT59 4. 

38. Mendenhall v. Davis, 52 Wash. 
UG9> 100° 2P336,.21 sLRANS: 9145 17, 
AnnCas 179. ‘ 

39. Calara Valley Realty Co. v. 
Smith, 29 Cale A; 589, 1156) PF) 369: 

40. Calara Valley Realty Co. v. 
Smith, supra. 


41. See supra § 341 et seq. 

42. Calara Valley Realty Co. v. 
Smith, supra. 

43. See statutory provisions. 

44. Alabama Power Co, v. Ken- 
drick, (Ala.). 123 S 215. But see 
Mizell v. Farmers’ Bank, 180 Ala. 


568, 61 S 272 (decided before enact- 
ment of statute). 


45. Alabama Power Co. v. Ken- 
driek, CATS.) 1232S). 21:5, 
46. Talbot v. Laubheim, 188 N. Y. 


421, 81 NE 1638. Compare supra § 
352 


47. Jones v. Conrad, 154 La. 860, 
98 S 397. See also supra § 191. 
48. Winnipeg v. Toronto Gen. 


Trusts Corp., 19 Man. 420, 13 WestLR 


577. See also supra § 165. 
49. Ala.—Sledge v. Swift, 53 Ala. 
110; Lang v. Waters, 47 Ala. 624. 


T11.—Twentieth Century Letter, 
etc., Bureau v. National Art, etc., Co., 


5D ase CU Loe lt 
Ind.—Harris v. Randolph County 
Bank, 157 Ind. 120, 60 NE 1025; 


Young v. Harry, 4 Blackf. 167. 
La.—Bird v. Barrow, 
143. } 
Me.—Fox v. Cutts, 6 Me. 240. 
Md.—Boor v. Wilson, 48 Md. 305, 
Mo.—Lindsey v. Nagel, 157 Mo. A. 
128. 137 SW 912. 
Nebr.—Gurske v. Kelpin, 61 Nebr. 
517, 85 NW 557. 
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estopped from claiming in the alternative the prop- 
erty itself, although such requests are‘a reversal of 
the usual order.*? 
Anticipating defense. 
anticipate the defense thereto.** 
Compliance with statutory provisions. 


A counterclaim should not 


So far as 


the pleading of cross demands is regulated by statute, 


An admis- 


same office.°? 


to be set up in this manner is exclusive. 
tice is admissible only under the general issue,°* or 
under the plea of payment.°® Notice of cross demand 
should deseribe with certainty defendant’s claim.°® 


or rue of court, the provisions of the statute or rule 
should be closely followed,*® and if followed the 
pleading is to that extent sufficient.°° 

[§ 388] 2. Notice of Set-Off. If, instead of a plea 
of set-off, notice is given under the general issue,°? 
this stands in place of the special plea and fills the 
A statute requiring matter of set-off 


Such no- 


The particular sums claimed and the accounts in 


-N. Y.—Matter of Kopezynski, 158 
App. Div. 247, 143 NYS 130; Will- 
over v. Olean First Nat. Bank, 40 
Hun 184, 10 NYCivProc 80; Williams 
v. Crary, 5 Cow. 368. 

Or.—Hammer v. Campbell <Auto- 
matic Safety Gas Burner Co., 74 Or. 
126, 144 P' 396. 

Pa.—Thorn v. Heugh, 5 PaLJ 169. 

Tex.—Duncan v. Magette, 25 Tex. 


Va.—Cox v. Hagan, 125 Va. 656, 100 
SE 666. 

[a] In Delaware (1) Super. Ct. 
Rules, rule 8 4, providing that a 
plea of set-off shall, if required, be 
drawn out, and shall state matters of 
set-off with reasonable certainty, 
means that a set-off may be pleaded 
by a memorandum plea, which, when 
required, shall be drawn out and 
state the matters of set-off sufficient- 
ly and with all the certainty of a bill 
of particulars. Pfrommer v. Taylor, 
27 Del. 76, 85°A 760. . (2) The prac- 
tice of annexing a bill of particulars 
to a plea of set-off is not to be en- 
couraged. Webster v. Beebe, 24 Del. 
314, T6.A. 54. 

{b] ‘In municipal court.—Twenti- 
eth Century Letter, etc., Bureau. v. 
National Art, ete. Co. 193 Gil Alas 

50. Twentieth Century Letter, etc., 
Bureau v. National Art, ete., Co., su- 
pra; Fox v. Cutts, 6 Me. 240. 

51. See supra §§ 321-824; 
eases infra note 52. 


and 


52. Ala.—Perrine v. Warren, 3: 
Stew. 151. 
Ga.—Sheftall v. Clay, T. U. P. 
Chatlt.nigiene 


Ill.—Patterson v. Steele, 36 Ill. 272; 
Miller v. Miller, 16 Ill. 296; Albrecht 
v;, Dillon; 224-2) A. 42212 


Ky.—Morgan v. Boone, 1 J. J. 
Marsh. 585, ’ 
Mich.—Sinker v. Diggins, 76 Mich. 


557, 48 NW 674. 
Mo.—Brady v. Hill, 1 Mo. 315, 13 


AmD 503. 

N. Y.—Williams v. Crary, 5 Cow. 
368. 

Oh.—Beesley v. Crawford, 19 Oh. 
126. 


Pa.—Lewis v. Culbertson, 11 Serg. 
& R. 48, 14 AmD 607. 

Va.—Tidewater Quarry Co. v. Scott, 
105 Va. 160, 52 SE 835, 115 AmSR 
864, 8 AnnCas 736. 

[a] Oral statement on which 
plaintiff goes to trial binds defend- 
ant as if he had filed a written state- 
ment as provided by the statute. 
Keelyn v. Strieder, 148 Fil. A. 238. 

[b] Recoupment.—(1) In some ju- 
risdictions a claim in recoupment is 
properly made by giving notice t'here- 
of. Voigtmann y. Wilmington Trust 
Bldg., Corp., 23 Del: 265, 78 A 920; 


which they are due should be specified.** 
contain the substance, although it need not have the 
form, of a declaration.®§ 


It should 


But the notice need not be 


Shuman v. Shuman, 79 W. Va. 445, 
91 SE 264. (2) Notice being enough 
to allow defendant to recoup dam- 
ages for breach of the contract on 
which plaintiff sues, a special plea, 
if sufficient as such, should be treated 
as notice and not stricken. Shuman 
v. Shuman, supra. (3) In Michigan, 
by Comp. L.. (1915) § 12470, to make 
the defense of recoupment under plea 
of the general issue it was necessary 
to give notice of it and to plead the 
facts constituting it. Diamond Pow- 
er Specialty Co. v. David Stott Flour 
Mills, 222. Mich. 154, 192 NW 611. 

53. Williams v. Crary, 5 Cow. (N. 
Y.) 368; Putnam v. Clark, Wright 
(Oh.) 595; Haines v. Lytle, 1 Oh. 
Dec. (Reprint) 198, 4 WestLJ 1. 


54. Bailey v. Valley Nat. Bank, 
127 Ill. 332, 19 NE 695; Morgan v: 
Boone, 1 J. J. Marsh. (Ky.) 585. 
ieee Rodesch v. Estey, 71 Ill. A. 

56. Ala.—Perrine v. Warren, 3 
Stew. 151. : 


Del.—Voigtmann vy. Wilmington 
eae Bldg. Corp., 23 Del. 265, 78 A 


Ga.—Sheftall v. Me Bien 3S 

Charlt. 227. 

Aches tae v. Dillon, 224 Ill. A 
Ky.—Morrison v. Hart, Hard. 150. 
Mich.—Sinker, etc., Co. v. Diggins, 

76 Mich. 557, 43 NW 674; Roethke v. 

iene Best Brewing, Co., 33 Mich. 

oO 


Clay, 


Mo.—Brady v. Hill, 1 Mo. 315, 13 
AmD 508. 

N. Y.—Peo. v. Judges Onondaga Ct. 
Of. CUPL, 4, Cowz2kk 


ee Ogden v. Lukens, 12 Pa. Co. 
o56, 

Va.—Tidewater Quarry Co. v. Scott, 
105 Va. 160, 52 SE 835, 115 AmSR 


864, 8 AnnCas 736. 

[a] Claim of no consideration.— 
A claim, under notice of set-off by 
defendant, that money received for 
a note was money then and there le- 
gally belonging to him, was really 
no more than a claim that there was 
no consideration for the note, and no 
question of set-off was involved. 


Ann Arbor First Nat. Bank v. Holmes, - 


213 Mich. 41, 181 NW 46. 

578 Shettall owe | Olayne ps aes 
Charlt. (Ga.) 227; Kerr v. Bennett, 
109 Mich. 546, 67 NW 981; Darrah 
v. Gow, 77 Mich. 16, 48 NW 851; Wat- 
kins \v. Ford, 69 Mich. 357, 37 NW 
300; Ritter v. Daniels, 47 Mich. 617, 
11 NW 409; Ogden v. Lukens, 12 Pa. 
Co. 588. 

Delaware, etc., 
Roberts, 72 Mich. 49, 
heared nigh Me SRN 


Canale Cou lw 

40 NW 53; 
; 1) Mo. esis, yop Arne 
Lewis yv. Culbertson, 11 Serg. & 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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drawn with the same strictness as a special plea and 
it is sufficient if it describe the demand with reason- 


able certainty.®°® 


[§ 389] 3. Cross Demand in Affidavit of Defense. 
A set-off in an affidavit of defense®® need not be 
pleaded with the formality and technical precision 
requisite in a special plea, but it is sufficient if it in- 
forms plaintiff, with reasonable certainty, of the na- 
But it must exhibit 
all the elements of a substantial defense and nothing 
should be left to inference except what will be neces- 
It should show the souree and 
character of the claim®*® and be specific as to its 

Mere general averments will be disre- 
If a breach of an independent contract is 
relied on, its terms must be sufficiently averred,®® and 
where the contract is written, a copy thereof must be 
attached to the affidavit of defense.*? 
of Set-Off. Except 
where the statute or the construction placed upon it 
operates otherwise,°* the rule against duplicity®® 


ture of defendant’s demand.®1 
sarily inferred.®? 


amount.®+ 
garded.®® 


[§ 390] 4. Several Items 


R. (Pa.) 48. 
59. Ala.—Perrine v. Warren, 3 
Stew. 151. 
Del.—Voigtmann v. Wilmington 


apne Bldg. Corp., 23 Del. 265, 78 A 

N. Y.—Peo. v. Judges Oneida Coun- 
by ae nOl, Cael... Cay. 21. 

Pa.—Lewis v. Culbertson, 11 Serg. 
& R. 48, 14 AmD 607. 

Va.—Tidewater Quarry Co. v. Scott, 
105 Va. 160, 52 SE 835, 115 AmSR 
864, 8 AnnCas 736. 

[a] An itemized account of goods 
claimed by defendant to have been 
converted by plaintiff is a sufficient 
statement of defense under a notice 
of set-off. Tidewater Quarry Co. v. 
scott, 105° Va. 160, 52-.SE 835, 115 
AmSR 864. 

[b] Notice of set-off which with 
a bill of particulars filed therewith 
apprises plaintiff of the nature and 
character of defendant’s demand is 
sufficient. Dorrance v. Dearborn 
Power Co., 136 Ill. A. 86 [rev on other 
grounds 233 Ill. 354, 84 NE 269]. 

60. Affidavit of defense generally 
see supra § 371 et seq. 

61. Balph v. Rathburn Co., 75 Fed. 
971, 21 CCA 584; Thornton v. Weser, 
20 D. C. 233; Brown v. Gourley, 214 
Pe. 154,63 A 6073) Huge v. Scott, 6 
Whart. (Pa.) 274; Myers v. Brice, 2 
WkKlyNC (Pa.) 262; Henderson v. 
Henderson, 38 Ont. L. 97. See Gray 
v. Gray, 3 Ky. Op. 557 (affidavit sub- 
stantially complying with statute 
held sufficient although not in precise 
language thereof). 

62. Real Est. Trust Co. v. Halli- 
day, 48 App. (D. C.) 561; Cosgrave 
ws Hammill t73 Pa. +207, 33 A 710455 
Terriberry v. Broude, 173 Pa. 48, 33 
A 699; Kaufman v. Cooper Iron Min. 
Co., 105 Pa. 537; Markley v. Stevens, 
89 Pa. 279; A. G. Breitweiser Lumber 
Co. v. Crick, 55 Pa. Super. 72; Pitts- 
turg Auto. Co. v. Iron City Sand Co., 
54 Pa. Super. 622; Stage v. Smith, 41 
Pa. Super. 273; Perna v. McFadden, 
33 Pa. Super. 76; Loeser v. Erie City 
Rag Warehouse, 10 Pa. Super. 540; 
Brubaker v. Koller, 5 Pa. Dist. & Co. 
48; Beck v. Kauffman, 26 Pa. Dist. 1; 
Isman v. Automobile Sales Corp., 19 
Pa. Dist. 133; Stern v. Dwyer, 15 Pa. 
Dist. 925; Weston v. Killeen, 11 Pa. 
Co. 412; Cochran v. Emmertz, 3 Del. 
©orm (Pa. 433°" Kemp. v., kemp,; el 
Woodw. (Pa.) 154. 

[a] Must be as specific as a state- 
ment of claim, for defendant in re- 
spect of the set-off is the actor, has 
the affirmative of the issue, and must 
aver his set-off in terms incapable 
of being misunderstood. McFetridge 
v. Megargee, 26 Pa. Super. 501; Penn 
Shovel Co. v. Phelps, 24 Pa. Super. 
595. 
63. Rathburn Co. v. Balph, 76 Fed. 


[49 C. J.—21] 
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does not apply to pleas of set-off, and defendant may 
set up as many demands as he has in the same divi- 


sion of his pleading.‘® Accordingly while it is a gen- 


eral rule that a plea bad in part is bad as to the 
whole,’* this is not true of pleas of set-off which con- 
tain several distinct matters.7? 
sidered separately and its sufficiency is to be deter- 
mined without reference to the others." 

[§ 391] 5. Conclusion and Prayer for Judgment.** 
The general rule appears to be that matter which 
would be proper as a cross action will be regarded as 
defensive only in the absence of a prayer for affirma- 
tive relief ;*° hence, in the absence of such a prayer, 
judgment will not be given defendant for the sum by 
which his claim exceeds plaintiff’s,7® although 1t may 
be given to the amount of plaintiff’s demand. 
where affirmative relief is asked and the counterclaim 


Each is to be con- 


But 


is otherwise well pleaded, defendant is entitled to any 


939; Prosise v. Phillips, 41 App. (D. 
C.) 226; Callaghan v. Callaghan, 185 
Pa. 273, 39 A 946; Gimbel v. Weaver, 
71 Pa. Super. 212; Kratz v. Marvin, 
62 Pa. Super. 2; Hallowell v. Paige, 
46 Pa. Super. 108; Jillson v. Restein, 
15 Pa. Super. 636; Fleisher v. Black- 
burn, 15 Pa. Super. 289; Close v. Han- 


cock,, 3 Pa. Super. 207; | Stern: -v. 
Dwyer, 15 Pa. Dist. 925; Kramer’ v. 
Walsh, 32 Pa. Co. 268; 


Clendenning 
Vee Cable; 26. ba..Cow ib. 

[a] Averring a lump sum as a 
set-off, but not setting forth the dif- 
ferent items or separate amounts 
thereof, is insufficient. A. G. Breit- 
weiser Lumber Co. v. Crick, 55 Pa. 
Super. 72. 

[b] Where facts within exclusive 
knowledge of adversary.—The neces- 
sity for a specific statement of cred- 
its asserted as a partial defense is re- 
laxed where the facts which deter- 
mine the amount are exclusively 
within the knowledge of the adverse 
party. Prosise v. Phillips, 41 App. 
(DEC.)u226: ; 

64. See cases supra note 63. 

[a] May be alleged without stat- 
ing the exact amount, where the 
amount is positively asserted to be 
greater than the balance claimed by 
plaintiff. Joseph Schlitz Brewing Co. 
v. Rosenbluth, 33 Pa. Super. 303. 

[b] Affidavits held  sufficient.— 
Mutual Union Brewing Co. v. Dith- 
rich, 54 Pa. Super. 560; Hood v. Low- 
er Merion Bldg., etc., Co., 42 Pa. Su- 
per. 7; Samuel v. Sota, 41 Pa. Super. 
630. 

65. Pittsburg Auto. Co. v. Iron 
City Sand Co., 54 Pa. Super. 622; Penn 
Shovel Co. v. Phelps, 24 Pa. Super. 


595. 
66. Schalcher v. Bergdoll, 41 Pa. 


Super. 547. 


{a] Claim arising from wrongful 
discharge from employment.—Where 
a defendant seeks to set off a coun- 
terclaim for damages arising from an 
alleged wrongful discharge from em- 
ployment, an affidavit of defense to 
be sufficient must aver the conditions 
of the contract of employment, the 
services to be performed, and a fixed 
term of employment. Order of Unity 
v. McCann, 57 Pa. Super. 61. 


67. Close v. Hancock, 3 Pa. Super. 
207. See also supra § 72 et seq; and 
infra § 876 et seq. 


68. Pitzel v. Maier Brewing Co., 
DONC al eA hS: 15 GL SOLE 1055, 106 (con- 
struing Code Civ. Proce. § 444 as re- 
quiring a separate statement of civil 
causes of counterclaim). 

69. See supra § 252. 

70. Washington Hotel Realty Co. 
v. Bedford Stone, etc., Co., 195 Ind. 
128, 143 NE 156: Ranney v. Smith, 
6 HowPr (N. Y.) 420. 

[a] Separate counterclaims based 


relief appropriate to the facts alleged, although not 
specifically demanded,‘® or to such relief as he is en- 
titled to as shown by the facts proved within his al- 


in fraud and on contract growing out 
of the transaction on which the com- 


‘plaint is founded may be set up in 


the same answer. Comerford  v. 
Sands, 120 Misc. 522, 199 NYS 2 [aff 
214 App. Div. 755, 209 NYS 812]. 

71. See supra §§ 242, 245. 

72. Shearman v. Fellows, 5 Blackf. 
(ind.) 459; Schnell v. Schnell, 39 Ind. 
A. 556, 80 NE 432; Ranney v. Smith. 
6 HowPr GN. Y.) 420. 

73. See cases supra note 72. 
also supra § 242. 

74. Conclusion of: 
Declaration, complaint, or petition 

generally see supra § 187. 

Plea or answer generally see supra § 

204 et seq. 

Prayer for relief generally see su- 
pra § 188 et seq. 

Right to judgment for excess over 
plaintiff’s cause of action see Set-Off 
and Counterclaim [34 Cyc 760]. 
vee Conn.—Finch v. Ives, 28 Conn. 

Iowa.—Walker v. Walker, 93 Iowa 
643, 61 NW 930. 

Ky. —Taylor v. Wilson, 182 Ky. 592, 


See 


206 SW 865; Bullock v. Rennick, 7 

Ky. Op. 589. 
mie ae v. Lefevre, 5 Mart. 
N. Y.-——Goodman Benjamin 
Rutchik,-tne., 171 NYS» 152; McCool 
129 NYS 


v. Merrill- Ruckgaber Co., 
377 


N. D.—Emerson-Brantingham Co. 
v. Brennan, 35 N. D. 94, 159 NW 710. 

Or.—Mael v. Stutsman, 60 Or. 66, 
LIP 1093: 

S. D.—Hallam v. Henkin, 31 S. D. 
637, 141 NW 784; State v. Coughran, 
TORSIE IDS 271, 103 NW 31. 

Tex. —-Thomason v. Sherrill, 10 SW 
(2d) 687; Davies v. Rutland, (Civ. 
A.) 219 SW 235 [motion to certify 
decision to Sup. Ct. den (Civ. A.) 219 
SW 1114]. 

[a] Notice of special defense 
which does not ask for a recovery is 
insufficient to support a set-off. Har- 
dy v. Dobler, 248 Ill. A. 361. 

76..° Kinch .y... [ves,) 28) Conn. 115: 
Baritau v. Lefevre, 5 Mart. (La.) 401; 
Lynn Air Conditioning Co. v. George 
E.. Hinrichs, Ine., 199 NYS .240. 

77. Calara Valley Realty Co. v. 
Smith, 29 Cal. A. (589, =156 P 369; 
Blaut v. Borchardt, 12 Mise. 197, 33 
NYS 273; Lynn Air Conditioning Co. 
v. George F. Hinrichs, Inc., 199 NYS 
240; Bowsky v. Schlichten, 132 NYS 
421. But see Dolgoff v. Schnitzer, 
209 App. Div. 511, 205 NYS 11 (an- 
nouncing a contrary doctrine but 
there was no request for, nor proof 
of, claim in diminishment of plain- 
tiff’s claim). 

78. Dupuis v. Reynaud, 8 La. A. 
116; Kelly v. Struth, 164 App. Div. 
705, 150 NYS 391; Westbrook v. Mis- 
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legations.*® A “claim” for damages in a specified 
sum is sufficient as a prayer for them.°® Matters 
which are proper as a defense will not be turned into 
a counterclaim or cross complaint merely by a prayer 
for affirmative relief,*! nor is a prayer for general 
relief to be construed as a prayer for affirmative re- 
lief, although the matter pleaded is proper for a cross 
action, where the general purpose of the pleading is 
defensive only.’ In some jurisdictions, where cross 
demands are pleaded and defendant proves a claim 
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larger than that of plaintiff, he will be entitled te 
judement for the balance, although he does not pray 
for judgment,®* and any relief to which defendant 
may properly prove himself entitled will be given, 
irrespective of the prayer.*+ Where no issue is taken 
on a cross demand, no relief can be obtained which is 
not specifically asked for.*®° In some jurisdictions a 
plea of set-off must conclude with an offer to set off 
defendant’s claim against plaintiff’s claim.®® 


VI. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGSS?* 


[By Atsert DeForest TYLER] 


[§ 392] A. Replication or Reply—i. Nature and 
Office. The next fact pleading after the answer is 
the replication which is usually called a “reply” in 
the code states. The office of a replication or reply,°® 
or a “supplemental petition,” as it is termed in some 
jurisdictions,®® is to meet matter averred in the an- 
swer, and it cannot add to or enlarge the cause of 
action stated in the declaration or complaint,®® or 
eure defects therein,®! or be used to set up facts to 


averring untrue facts should be.met by a reply, and 
not by demurrer.®* 

[§ 393] 2. Necessity for—a. At Common Law. 
At common law the necessity for a replication is al- 
ways governed by the plea.°* Where the plea is in 
bar, by way of traverse or denial, and coneludes to 
the country, plaintiff ordinarily has no option but 
to demur or join issue by adding a similiter.°> But 
where the plea introduces new matter®® and does not 


obtain distinct affirmative relief.°? 


souri-Texas Land, ete., Co., (Tex. Civ. 
A.) 195 SW 1154. 

{a] Demand for relief if neces- 
sary.—Where defendant pleads in the 
counterclaim a_ sufficient cause of 
action against plaintiffs, the sufficien- 
ey thereof as a counterclaim is not 
affected by the fact that he states 
that he desires to assert it only if 
it shall become necessary to do so. 
Kelly v. Struth, 164 App. Div. 705, 
150 NYS 391. 

79. Wilson v. Fairchild, 45 Minn. 
203, 47 NW 642. 


80. Barlow v. Lunny, 102 Conn. 
152, 128 A115; Scalf v. Tompkins, 61 
Tex. 476. 

81. Ward v. Goetting, 44 Cal. A. 
435, 186 P 640. 

82. Thomason v. Sherrill, (Tex.) 


10 SW (2d) 687 [dism_ pet for writ 
of error (Civ. A.) 4 SW (2d) 304]. a 


83. -Cowsar v. Wade, 4S. C. 
291; Sumter v. Welsh, 3 S.C. L. 539. 
sheng Davis v. Davis, ’9 Mont. 267, 23 

15. : 

85. Cox v. Fraser, 52 SW 796, 21 
KyL 579. 

86. Fillmore v. Cartwright, 33 N. 
B. 621 


87. Cross references: 
Aider by verdict or judgment see pas- 
sim infra §§ 1280-1303. 
Amendment of see infra §§ 721-723. 
er aerr et to see infra §§ 514, 515. 
n: 
ee, see Equity §§ 538-540, 585-— 


Justice’s court see Justices of the 
Peace § 235. 
Particular actions or proceedings 
see cross references supra p 26. 
Incorporating demurrer in reply see 
infra § 520. 
Motions relating to see passim infra 
§§ 943-1052. 
rd i eed reply see infra § 807. 


canted pleading see infra § 758. 
Plea: 
(ins ; 
Estoppel see Estoppel § 263. 
Limitations see Limitations of 
Actions § 744. 
Bost? see Release [34 Cyc 
1097 


Puis darrein continuance see in- | 


fra § 788. 
spre icancntar pleading see infra § 
0 


Waiver of objections see passim infra 
§ 1228 et seq. 


Withdrawal of see passim infra §§ 
935--941 
ss. Ala.—sSunny South Grain Co. 


v. National Feed Co., 20 Ala. A. 145, 


A special plea 
101 S 542 Peneereds den 211 Ala. 
615, 101 S 546]. 

Conn. Syrateon v. Ruderman, 79 
Conn. 687, 66 A 515. 

Ill.—Peo. v. Whitaker, 159 Ill. A. 
287; Supreme Lodge K. & L. H. v. 
Benes, 1385 Ill. A. 314 [aff 281 Ill. 134, 
eG 127, 121 AmSR 304, oles LRANS 

Ind.—Union Trust Co. v. Adams, 54 
Ind. A. 166, 101 NE 741. 

Ky.—Evans v. Stone, 80 Ky. 78. 
HO each ata v. Reddick, 177 SW 

Mont.—Buhler v. Loftus, 53 Mont. 
546, 165 P 601. 

N. Y.—Stoddard v. Onondaga An- 
nual Conference of Methodist Protes- 
tant Church,:12 Barb. 573. 

[a] “The function of the reply is 
to destroy the defenses stated in the 
answer and leave the petition intact 
as filed.’ Marshall v. Reddick, (Mo.) 
177 SW 381, 382. 

[b] A reply is purely a defensive 
pleading, its sole office being to in- 
terpose a defense to new matter 
pleaded in the answer. Smissman v. 
Wells, 213 Mo. A. 474, 255 SW 935. 

[ec] Office of replication to plea 
of recoupment is the same as a plea 
to a complaint. A plea of ‘recoup- 
ment” is a cross action, and a “repli- 
cation” is an answer to such cross 
action. Sunny South Grain Co. v. 
National Feed Co., 20 Ala. A. 145, 101 

542 [certiorari den 211 Ala. 615, 101 
S 546]. 

{d] In West Virginia a_ special 
replication is not necessary to the 
special plea of fraud or failure of 
consideration, authorized by Code 
(19138) ¢ 126 § 5 (see 4825). Coffman 
v. Viquesney, 76 W. Va. 84, 84 SH 


1069 
89. Rockhold v. Lucky Tiger Oil 
Co., (Tex. Civ. A.) 4 SW (2d) 1046; 


San Antonio, ete., R. Co. v. Johnson, 
(Tex. Civ. A.) 1 SW (2d) 350; Parkin- 
son v. Sears, (Tex. Civ. A.) 290 SW 
556; Creosoted Wood Block Paving 
Co. v. McKay, (Tex. Civ. A.) 234 SW 
587; Waller v. “Dickson, (Tex. Civ. 
A.) 229 SW 893; Sanger v. Barrett, 
(Tex. Civ. A.) 221 SW 1087; 
Anthony, (Tex. Civ. A;) 151 SW 602. 

[a] In determining cause of action 
stated the court need not, under Dist. 
Ct. Rules, rules 4, 5 (142 SW xvii) 
consider the supplemental petition. 
Gossett v. Vaughan, (Tex. Civ. A.) 
173 SW 933. 


90. See infra § 422. 
91." San” Antonio; *ete;, "R- Co, iv. 
Johnson, (Tex. Civ. A.) 1 SW (2d) 


May v.- 


conelude to the country,®’? but concludes with a verifi- 


350. 

{a] Distinguished from amend- 
ment.—(1) The purpose of an amend- 
ment to a petition is to add to or 
withdraw something to or from what 
has been properly pleaded, while the 
office of a supplemental petition is 
to plead facts in avoidance of defen- 
Sive matters in the answer; and it 
cannot be.used to cure defects in the 
original petition. San Antonio, etce., 
ER. Coe ve, JonNSON, (Chex. “CiyemAa) ot 
SW (2d) 350; May v. Anthony, (Tex. 
Civ. A.) 151 SW 602. (2) But a sup- 
plemental petition may be considered 
as an amended petition if it contains 
sufficient allegations. San Antonio, 
etc., R. Co. v. Johnson, supra. 

Departure see infra § 420 et seq. 

92. Watson v. Ruderman, 79 Conn. 
687, 66 A 515. 

93. Little v. Blue Goose Motor 
Coach Co., 244 Ill. A. 427; St. Louis- 
San _Francisco R. Co. v. Stuckwish, 
(OK1.) 279 P 683. 

94. See cases infra notes 95-99. 

95. See infra § 402. 

96. Ala.—Kimbrell v. Louisville, 
ete;, Rs 'Co:., 1191 Ala.392; 67 ‘Su586. 

Ark.—Reagan v. Irvin, 25 Ark. 86; 
Fesmire v. Brock, 25 Ark. 20; Wil- 
liams v. Perkins, 21 Ark. 18; Stone v. 
Robinson, 9 Ark. 477; Cole v. Wag- 
non, 2 Ark. 154. 

Fla.—Frank v. Williams, 36 Fla. 
136, 18 S 351; Livingston v. Ander- 
son, 30 Fla. 117, 11 S 270; Livingston 


v. L’Engle, 22 Fla. 427; Benbow v. 
Marquis, 17 Fla. 441; Miller v. Hoe, 
1 Fla. 189 


ill. —McKinty v. Butts, 217 Ill. A. 


Ky.—McGuffin v. Helm, 5 Litt. 47. 
Miss.—Rayburn v. Bank of Com- 
merce, 116 Miss. 54, 76 S 826; Hogue 
v. Lewellen, 42 Miss. 302; Rushing 
v. Key, 12 Miss. 191; Bozman v. 
Brown, 7 Miss. 349; Webster v. Tier- 
nan, 5 Miss. 352. 
po ae WL v. Beltzhover, 9 Pa. 
W. Va.—Wellsburg First Nat. Bank 
v. Kimberlands, 16 W. Va. 555. 
Eng.—Rowlinson v. Roantre, 6 C. 
a 551, 25 ECL: 571, 172 Reprint 
[a] Plea in abatement must be re- 
plied to. Daly v. Iselin, 10 Pa. Dist. 
193, 24 Pa. Co. 622. 
jonature of new matter see infra §§ 
97. Kennedy v. Pickering, Minor 
(Ala.) 1837; Evans v. St. John, 9 Port. - 
(Ala. ) 186; Cleaton v. Chambliss, - 6 
Rand. (27 Va.) 86. 


"For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 393-394] 


eation,®® a replication must be made if plaintiff does 


not demur.®® 


[§ 394] b. Under Codes and Practice Acts—(1) 
In many jurisdictions the necessity for 
a reply has been removed or limited by statute. 
Among the various codes of procedure and practice 
acts there is a difference in respect of the necessity 


In General. 


98. Wheelock vy. 


Mitch seo ort. 
(Ala.) 387; 


French v. Scobey, 108 
Ill. A. 606; Lockridge v. Carlisle, 6 
Rand. (27 Va.) 20; Henry v. Ohio 
River R. Co.,.40 W. Va. 234, 21 SE 


[a] A special plea, concluding 
with.a verification, requires a special 
replication. Kusturin v. Chicago, 
ete. R-- Co. 209 Tl. A. 55, Late -287 
Ill. 306, 122 NE 512]. 

$9. Demurrer to plea or answer 
see infra §§ 506-511. 

1. See statutory provisions. 

fa] In Iowa (1) a reply is not 
necessary or allowable except where 
a counterclaim is alleged or some 
matter to which plaintiff claims to 
have a defense by reason of the exist- 


_ ence of some fact which avoids the 


matter alleged in the answer. Code 
§ 3576. (2) By operation of law af- 
firmative defenses stand denied with- 
out a reply. In re Brockmann, 223 
NW 473; Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639; 
Duke v. Graham, 163 Iowa 272, 143 
NW 817. (3) Where an action is 
based on an implied promise to pay 
for plaintiff’s services and defendant 
pleads that plaintiff rendered the 
services as a member of defendant’s 
family, a reply is not necessary, since 
the answer contains purely defensive 


matter. Webster v. Armstrong, 113 
NW 549. (4) So where plaintiff 
claims title to personal property 


under a mortgage and defendant 
pleads that the mortgage was fraud- 
ulent, a reply is unnecessary. Wil- 
liams v. Wilcox, 66 Iowa 65, 23 NW 
266. (5) No reply is necessary to a 
plea of payment. Kirk v. Woodbury 
Co., 55 Iowa 190, 7 NW 498. (6) But 
where defendant alleges failure to 
perform the contract sued on, a re- 
ply that defendant had waived strict 


_ performance simply avoids the de- 


fense and is properly pleaded. Cedar 
Rapids Water Co. v. Cedar Rapids, 
117 Iowa 250, 90 NW 746. (7) Where 
plaintiff alleged death of insured and 
that proof of death had been made, 
and she attached to her petition a 
copy of the fraternal certificate pro- 
viding against recovery in case of 
death by suicide, and defendant’s an- 
swer admitted ‘proof of death and 
averred that in such proof plaintiff 
stated that death was caused by sui- 
cide, plaintiff's reply, seeking to avoid 
the necessary effect of the proofs of 
death showing that death was caused 
by suicide by showing that death was 
not the result of suicide, was a neces- 
sary pleading in avoidance of the 
facts set up in the answer, and the 
case was not at issue until such reply 
was filed. Anderson v. Royal High- 
landers, 195 Iowa 1252, 193 NW 640. 
(8) A reply, although pleading new 
matter in avoidance, does not waive 
denial of allegations of the answer 
implied by law, under Code (1927) § 
11158. Hiller v. Felton, 225 NW 452. 
(9) Other cases applying statutory 


rule. _Kinkead v. McCormack Har- 
vesting Mach. Co., 106 Iowa 222, 76 
NW 663; Taylor v. Gilbert, 92 Iowa 


587, 61 NW 203; Marshalltown First 
Nat. Bank v. Wright, 84 Iowa 728, 48 
NW 91, 50 NW 23; Chase v. Kaynor, 
78 Iowa 449, 43 NW 269; Kavaleir v. 
Machula, 77 Iowa 121, 41 NW 590; 
Mills County Nat. Bank v. Perry, 72 
Iowa 15, 38 NW 341, 2 AmSR 228; 
Kervick v. Mitchell, 68 Iowa 273, 24 
NW 151, 26 NW 434; Meadows. v. 
Hawkeye Ins. Co., 62 Iowa 387, 17 NW 
600; Cassidy v. Caton, 47 Iowa. 22; 
Davis v. Payne, 45 Iowa 194; Barger 
v. Farris, 34 Iowa 228; Allison v. 
King, 25 Iowa 56; Finley v. Brown, 22 
Towa 538. 
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[b] In Philippines, under Code 
Civ. Proc. § 104, plaintiff may reply 
to any new claim or special defense 
set up in the answer, by an amend- 
ment of his complaint, and if he does 
not amend, is deemed to have contro- 
verted every material statement of 
the answer. -Yu Chin Piao v. Lion 
Tuaco, 33 Philippine 92; Pimentel v. 
Gutierrez, 14 Philippine 49; Herranz 
v. Barbudo, 12 Philippine 5; Go Tiam 
Ting v. Di Ping Onell Philippine 10. 

[c] In Porto Rico, under the code 
of civil procedure, plaintiff is not 
required to reply to an answer which 
alleges new matter of defense, but 
by operation of law all new matter 
is deemed to be denied. Cautino v. 
Munoz, 18 Porto Rico 849. 

{d] In Texas (1) under a statute 
providing that plaintiff need not deny 
any special matter of defense plead- 
ed by defendant, but the same shall 
be regarded as denied unless express- 
ly admitted, the law supplies the 
mere formal denial of all material 
averments of defense pleaded in the 
answer in avoidance of a cause of 
action set out in the petition, and im- 
putes to plaintiff a denial of the pure- 
ly defensive matters pleaded by de- 


fendant. Steger Lumber Co. v. Ste- 
ger, (Civ. A.) 285 SW 1107; Mayfield 
v. Son, (Civ. A.) 278 SW 462; Dodson 


v. Montes, (Civ. A.) 276 SW. 749; 
Northern Texas Tract. Co. v. Smith, 
(Civ. A.) 223 SW 1013: | (2) The rule 
applies to a plea in reconvention. 
Gouhenant v: Brisbane, 18 Tex. 20. 
(3) Where defendant carrier, in an 
action by a passenger for injuries 
received while riding on an engine, 
pleads that it had promulgated a rule 
forbidding riding on an engine, such 
plea is denied by force of the statute, 
and no reply is necessary. Missouri, 
ete, R.f Conn. AVis# 100" Dex. 23354.93 
SW 424. (4) Where the coverture of 
a female is pleaded by defendant, the 
fact is an issue without a_ general 
denial. Brooks v. Pegg, 8 SW 595. 
(5) A special reply to the defense of 
false swearing by insured in a suit 
on an insurance certificate need not 
be pleaded. American Mut. Ben. As- 
soc. v. Language, (Civ. A.) 281 SW 
233. (6) But, where the answer de- 
nied the authority of an agent to 
make alterations in the writing sued 
upon and no reply was filed, it was 
error to permit plaintiff to prove that 
defendant knowingly permitted the 
agent to hold himself out as having 
authority. F. W. Wolf Co. v. Gal- 
braith, .39 Tex. Civ. Av 3515.87 SW 
390. (7) Other cases applying stat- 
utory rule. McKinney v. Nunn, 82 
Tex. 44, 17 SW 516; McDonald v. Tin- 
non, 20 Tex. 245; Smoot v. Nelson, 
(Civ. A.) 11 SW (2d) 578; Missouri, 
ete: Ris Coil v.- ;Gober, «€Civ.t A.) 1125 
SW 38838; Kuteman v. Carroll, (Civ. 
A.) 70 SW 568; Martin v. Teal, (Civ. 
A.) 29 SW 691. (8) Under Rev. St. 
(1911) art 1829, as amended by Acts 
33rd Leg. ce 127, and prior to its 
amendment by Gen. L. (1915) p 155, 
providing that any special matter 
of defense shall be replied to by 
plaintiff, and that, facts not denied 
shall be taken as confessed, no reply 
was required unless a new issue was 
injected into the case by the answer. 
Texarkana, etc., R. Co. v. Rea, (Civ. 
A.) 180 SW 945; Morris v. Brown, 
(Civ. A.) 173 SW 265; St. Louis, ete., 
Raton Vewvans, .(Civ.4Aa) 173. SW 
228; Memphis Cotton, etc., Oil Co. v. 
Tolbert, (Civ. ae 171 SW 309; Gal- 
veston, etc., R. Co. v. Pennington, 
(Civ. A.) 166 SW 464. (9) Under 
such statute no reply was necessary 
to matters of defense anticipated by 
the petition. Memphis Cotton Oil 
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for a reply, and in many of the jurisdictions different 
rules have been in force at different times. 
group of codes requires a reply in all cases where the 
answer sets up new matter, whether as counterclaim 
or merely as defense.” 
and practice acts, a reply is necessary only to a coun- 
terclaim; and where the answer merely contains new 


One 


In a second group of codes 


Co. -v.. Tolbert, supra, (10) Under.a 
lease contract giving the lessee an 
option to purchase and to apply pay- 
ments made under the lease to the 
purchase price, in a suit by the les- 
see for specific performance, wherein 
the lessor filed a cross action for rent, 
the lessee should have specially 
pleaded payments made under the 
lease, and tender of the balance due, 
in order to make the evidence es- 
tablishing such facts admissible as 
a matter of course, the lessee becom- 
ing defendant within Rev. St. (1911) 
arts 1828, 1907. Lamm vy. Brannon, 
(Civ. A.) "244 Sw 256. 

[e] In Utah (1) no reply is neces- 
sary except when a counterclaim is 
alleged or where some matter is al- 
leged in the answer to which plaintiff 
claims to have a defense by reason 
of the existence of some fact which 
avoids the matter alleged in the an- 
swer, under Comp. L. (1907) § 2980. 
Comp. L. (1917) § 6590. (2) Under 
this provision a reply is not always 
required to new or affirmative matter 
in the answer, Tate v. Shaw, 35 Utah 
240, 99. P 1007; Tate v. Rose, 35 Utah 
229, 99 P 1003. (3) Where, in an ac- 
tion for injury to a servant occurring 
in Idaho, defendant pleaded the Idaho 
Workmen’s Compensation Act, no re- 
ply was necessary. Shurtliff v. Ore- 
gon Short Line R. Co., 66 Utah 161, 
241 P 1058. (4) A reply, which con- 
stitutes merely a general denial, is 
unnecessary. Reese v. Qualtrough, 
48 Utah, 23, 156 P 955. (5) Where, 
in an action for the agreed considera- 
tion under a grazing.permit, defend- 
ant alleged that the lands covered 
by the permit were occupied by oth- 
er parties, and defendant was there- 
by prevented from occupying them, a 
reply, alleging defendant’s knowledge 
of the granting of a permit to other 
parties, and that the permit to de- 
fendant was subject to such prior 
permit, was proper under Comp. L. 
(1917) § 6590, stating when there 
may be a reply. Boley v. Butterfield, 
5! Utah: -262, 9403P OLARE 
' [f] In Manitoba, under Kire@’s 
Bench Act Rules, rules 297, 301, a 
plaintiff may file a defense to a coun- 
terclaim, but need not do so, and if 
he does not he will be held to have 
denied all the material allegations of 
the counterclaim. Thompson v. Yock- 
ney, 23 Man. 571, 14 DomLR 332, 25 
WestLR 602. 

2. See statutory provisions. 

{a] Statutes construed and ap- 
plied.— Hathaway v. New York Mut. 
L. Ins. Co., 99 Fed. 534 [rev on other 
grounds 106 Fed. 815, 45 CCA 655] 
(Washington practice); Kennard vy. 
Carter, 64 Ind. 31; Stoops v. Greens- 
burgh, ete., Plank-Road Co., 10 Ind. 
47; Delphos Milling Co. v. Jackson, 
111. Kan. 388, 207 P 751; Ballinger 
v. Lantier, 15 Kan. 608; Aiken v. 
Franz, 2 Kan. A. 75, 43 P 306; Knau- 
ber v. Wunder, 5 Oh. Dec. (Reprint) 
516, 6 AmLRec 366; Atlas Supply 
Co. v. Bank of Commerce, 101 Okl 
57,223 P 159; U.S. v. Choctaw, etce., 
R. Co., 3 Okl. 404, 41 P 729; Minard 
v. McBee, 29 Or. 225, 44 P 491; Beni- 
cia Agricultural Works v. Creighton, 
21.,.Ors 495,528 P7775, 30.P>676: 

[b] Where no new matter is set 
up in answer, a reply is not neces- 
Boye. Elias v. Smith, 117 Okl. 2738, 24€ 


i? 

[ec] In Kentucky (1) an affirma- 
tive plea containing new matter, 
whether as a counterclaim or defense, 
must be replied to under Civ. Code 
§ 98. Sachs v. Hensley, 220 Ky. 226, 
294 SW 1073; Jackson v. Moody, _ 177 
Ky. 844, 198 Sw 233; Tyler v. Woer- 
ner, 158 Ky. 710,166 SW 178. (2) Al- 
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matter by way of defense, an issue is raised thereon 
Another group of codes re- 
quires a reply in case of a counterclaim, and also, in 


by operation of law.® 


though plaintiff avers immaterial 
matters negativing a possible defense 
in his petition, he must reply to such 
matters set up in the answer as new 
matter. Rose v. Cecil, 167 Ky. 608, 
181 SW 170. (3) Under a former pro- 
vision of the code a reply was not 
necessary unless the answer con- 
tained a set-off or counterclaim (Da- 
vis v. Dycus, 7 Bush 4; Graves v. 
Ward, 2 Duv. 301; Dunlevy v. O’Ban- 
non, 2 Ky. Op. 670; Howard v. Mur- 
phy, 2 Ky. Op. 554; Howard v. Mur- 
phy, 2 Ky. Op. 124; Craycraft v. Reid, 
1 Ky. Op. 368), (4) and after a coun- 
terclaim was rejected there was noth- 
ing to reply to (England v. Sweeney, 
3 Ky. Op. 60). 

fa] In Minnesota (1) a reply is 
required where the answer contains 
new matter. Webb v. O’Donnell, 28 
Minn. 369, 10 NW 140. (2) But this 
does not apply to the municipal court 
of St. Paul, the rule for that court 
being specially prescribed by Gen. St. 
(1878) ec 64 § 90, which requires a 
reply only when the answer contains 
a counterclaim. Webb vy. O’Donnell, 
supra. (3) A reply is unnecessary in 
any case where its allegations will 
be mere repetitions of those con- 
tained in the complaint. Pott v. Han- 
son, 109 Minn. 416, 124 NW 17. 

[e] In Missouri (1) the rule is 
now as stated in the text. Huber 
Mfs. Co. v: “Hunter, 87 Mo.° A. 50. 
(2) Where the answer of an inter- 
vening defendant sets up new matter, 
a reply -is necessary. Wright v. 
Cobb, 229 SW 171. (3) But under a 
former statute a reply was necessary 
only when a set-off or counterclaim 
was pleaded. Powers v. Kueckhoff, 
41 Mo. 425, 97 AmDec 281. 

{[f] In Montana (1) Rev. Codes § 
6560 provides for a reply where the 
answer contains a counterclaim or 
any new matter. Doichinoff v. Chi- 
cago, etc., R. Co., 51 Mont. 582, 154 P 
924. (2) But under former provisions 
of the code a reply was not necessary 
to new matter not constituting a 
counterclaim. Brophy v. Downey, 26 
Mont. 252, 67 P 312; Babcock v. Max- 
well, 21 Mont. 507, 54 P 943. 

[g] In Nebraska (1) the statutory 
rule conforms to that stated in the 
text. Western Horse, etc., Ins. Co. v. 
Timm, 23 Nebr. 526, 37 NW 308; Wil- 
liams v. Evans, 6 Nebr. 216. (2) But 
prior to code amendments of Febr. 26, 
18738, no reply was necessary except 
to allegations constituting a_ set-off 
or counterclaim. McCann v. McLen- 
nan, 2 Nebr. 286. 

Nature of new matter see infra §$§ 
396, 39%: 

3. See statutory provisions. 

[a] Statutes construed and ap- 
plied.—Burlington Ins. Co. v. Miller, 
60 Fed. 254, 8 CCA 612 (Arkansas 
practice); Senter v. Greer, 101 Ark. 
301, 142 SW 178; Ward v. Sturdivant, 
96 Ark. 484, 1832 SW 204; St. Louis, 
etc., R. Co. v. Higgins, 44 Ark. 293, 
George v. St. Louis, ete., R. Co., 34 
Ark. 613; Watson v. Johnson, 33 Ark. 
737; Sass v. Thomas, 6 Ind. T. 60, 89 
SW 656, 11 LRANS 260; Fox v. Tyler, 
8 Ind. T. 1, 53 SW 462; Citizens’ Bank 
vy. Carey, 2 Ind. T. 84, 48 SW 1012; 
Hickman v. Painter, 11 W. Va. 386; 
Granger v. Chicago, etc., R. Co., 194 
Wis. 51, 215 NW 576; Robertson v. 
Dow, 155 Wis. 605, 145 NW 652 (an- 
swer held purely defensive, not re- 
quiring reply); Payne v. Payne, 129 
Wis. 450, 109 NW 105; Leslie v. Keep- 
ers, 68 Wis. 123, 31 NW 486; Wood v. 
Lake, 13 Wis. 84. 

[b] Amswer constituting admis- 
sions.— Where an answer is in effect 
an admission of the allegations of 
the complaint, a reply is not neces- 
sary. Plunkett v. Winchester, 98 Ark. 
160, 135 SW 860; Wright v. Pittman, 
73 W. Va. 81, 79 SH 1091. 


For later cases, developments and changes in the law see 


PLEADING 


answer.? 


{e] In Arizona (1) it is not neces- 
sary to reply to any special matter of 
defense, but the same shall be regard- 
ed as denied unless expressly admit- 
ted. But when the answer contains 
new matter, plaintiff may reply. Civ. 
Code (1913) par. 424. (2) Statute 
construed and applied. Copper Belle 
Min. Co. v. Costello, 12 Ariz. 105, 95 
P 803; Old Dominion Copper Min., 
ete., Co. v. Andrews, 6 Ariz. 205, 56 
P 969. (3) An answer setting up a 
detailed statement showing a balance 
due plaintiff is defensive matter 
deemed denied, and does not fall with- 
in Civ. Code (1887) par 1755, making 
an account conclusive if its recitals 
were not denied under oath in writ- 
ing. Saylor v. Hawes, 30 Ariz. 197. 
245 P 354. (4) A pleading may be 
deemed a cross complaint as to a co- 
defendant and yet, as to plaintiff, con- 
stitute an answer setting up matters 
of defense, not requiring a _ reply. 
Copper Belle Min. Co. v. Costello, su- 
pra. 

{[d] In Pennsylvania the Practice 
Act does not provide for a reply to 
averments of fact in the affidavit of 
defense unless they set up a set-off or 
counterclaim. Dalton v. Finkel, 86 
Pa. Super. 528; Bovaird v. Barrett, 78 
Pa. Super. 68; Oak Lane Country Day 
School v. Fidelity-Phenix F. Ins. Co., 
8 Pa. Dist. & Co. 35; Middletown, etc., 
Cons. Water Co. v. Middletown Bor- 
ough, 3 Pa. Dist. & Co. 587; Gottes- 
man v. Ellendman, 30 Pa. Dist. 170; 
Cierri v. Madonna, 29 Pa. Dist. 469. 

[e] In British Columbia there is 
no provision in the county court rules 
or in the practice of the county court 
authorizing or warranting a reply, 
save in the specific case of a counter- 
claim. Tillicum Athletic Club v. Bur- 
ae 36 B. C. 176, [1925] 3 WestWkly 


Nature of counterclaim see infra § 
vo . 
4 See statutory provisions. 


[a] Statutes construed and ap- 
plied.—Gull River Lumber Co. v. 
Keefe, 6 Dak. 160, 41 NW 743; Moore 


v. Northwestern Mut. L. Ins. Co., 192 
Mass. 468, 78 NE 488; Kirchner v. 
New Home Sewing Mach. Co., 135 N. 
Y. 182, 31 NE 1104; Bowe v. Wilkins, 
105 N. Y. 322, 11 NE 8389; Keeler v. 
Keeler, 103 N. Y. 30, 6 NE 678; Wool- 
ley v. Newcombe, 87 N. Y. 605 [aff 
9 Daly 75, 58 HowPr 480]; Metro- 
politan L. Ins. Co. v. Meeker, 85 N. Y. 
614 mem; Argotsinger v. Vines, 82 
N. Y. 308; Arthur v. Homestead F. 
Ins. ‘Cos, 78 NO ¥. 462,734 Amr 550: 
Sibley v. Waffle, 16 N. Y. 180; Porter 
v. American Tobacco Co., 140 App. 
Dive .87 LW A125 NOESY 7103s Reno ve 
Thompson, 111 App. Div. 316, 97 
NYS 744; Steinway v. Steinway, 68 
Hun 430, 22' NYS’ 945; Thomas ° v. 
Loaners’ Bank, 38 N. Y. Super. 466; 
Springer v. Bien, 16 Daly 275, 10 NYS 
530 [aff 128 N. Y. 99, 27 NE 1076, 27 
AbbNCas 213]; Noeller v. Duffy, 126 
Misc. 799, 214 NYS 304; Dickson v. 
Niles, 123 Misc. 740, 206 NYS 101; 
Klein v. Newelt, 168 NYS 625; Con- 
tinental Securities Co. v. Belmont, 130 
NYS 792; New York, ete, R. Co. v. 
Robinson, 12 NYS 208, 25 AbbNCas 
116; Winchester v. Browne, 11 NYS 
614, 25 AbbNCas 148; Avery v. New 


York! Cent.; etc.) Ry ‘Com 6 NES” 547 
[aff 117 N. Y. 660 mem, 22 NE 1134 
mem]; Maricle v: Brooks, 5 NYS 210; 


Simmons v. Simmons, 4 NYS 469, 21 
AbbNCas 469; Sterling v. Metropoli- 
tan L. Ins. Co., 6 NYSt 96; De Leyer 
vi Michaels oS 2 Abbe riiGNi Y..)° 7.203; 
Bracket y. Wilkinson, 13 HowPr.(N. 
Y.) 102; Simpson v. Loft, 8 HowPr 
(N. Y.) 234; Putnam vy. De’ Forest, 8 
HowPr (N. Y.) 146; ‘Beauchamp vy. 
Retail Merchants’ Assoc., 38 N. ; 
483, 165 NW 545; Moores v. Tomlin- 
son, 33 N. D. 638, 157 NW 685; Amer- 


[§ 394 


the diseretion of the court, on defendant’s applica- 
tion, where new matter in defense is set up in the 
In another group no reply is authorized 


ican Case, etc., Co. v. Walton, etc., 
Co,, 2:2 N& Dy18 7, 033NiN Wi 309ee Seort 
v. Northwestern Port Huron Co., 17 
N. D. 91,/115 NW 192; Heebner v. 
Shephard, 5 N. D. 56, 63 NW 892; Rish 
v. Seaboard Air Line R., 108 S. C. 30, 
93 SE 250; Powell v. Continental Ins. 
Co., 97 S. C. 375, 81 SE 654; Egan v. 
Bissell, 54.8. C. 80, 32 SE 1; ~Price 
vy. Richmond} ete; RR; Co; 88°S. CPrg9, 
17 SE 732; Davis v. Schmidt, 22 S. C. 
128; Seiberling v. Mortinson, 10 S. D. 
644, 75 NW 202. A 

{b] Unless the court, in its dis- 
cretion, requires a reply, new matter, 
set up in an answer by way of defense 
and not as a counterclaim, is deemed 
controverted by the adverse party 
without a reply. Clark v. Kirby, 243 


IN. oY" 2955 1580 NE 79s Vyahipples ave 
Srown. Bros; ?Cos, +225 Ny ge lel ek 
NE 748; Barkenthien v. Peo., 212 N. 


Y.° 36, 105° NE 808 [aff 155 App. Div. 
285, 140 NYS 100 (aff 136 NYS 178), 
and reh den 213 N. Y. 554, 107 NE 
1034]; Sullivan v. Traders’ Ins. Co., 
£69 Ne ¥ 3-243, 62..NB 714652 Baird age 
Grace Church, 197 App. Div. 272, 189 


NYS 583; L. Black Co. v. London 
Guarantee, etc. Co., 190 App. Div. 
218, LSO2NMS. 74 [att (232 SNieuy bse 


mem, 134 NE 561 mem]; Seely v. 
Seely, 164 App. Div. 650, 150 NYS 66; 
Brooklyn Heights R. Co. v. Brooklyn 
City Ro Co.- 1 5t App. Dive 746 0neoo) 
NYS 990; Rose v. White Plains, 147 
App. Div. 931, 132 NYS 554 [reh den 
146 App. Div. 470, 131 NYS 334]; Nes- 
bit v. Jencks, 81 App. Div. 140, 80 
NYS 1085; Springer v. Bien, 16 Daly 
20d, LO ON MS 530) fait, 128 Ne Wees99. 
27 NE 1076, 27 AbbNCas 213]; Globe, 
etc., F. Ins. Co. v. Lesher, 126 Misc. 
874, 215 NYS 225; Continental Securi- 
ties Co. v. Belmont, 72 Mise. 94, 129 
NYS 777 [aff 146 App. Div. 889 mem, 
130 NYS 1108 mem]; Jersey City 
Ins: .Co.jv.Areher,. — NYSt- 826. fait 
122 N. Y. 276, 25 NE 338]; Nichols v. 
Boerum, 6 AbbPr (N. Y.) 290; Devlin 
v. Bevins,. 22 HowPr (N. ¥.) 290; 
Reilay v. Thomas, 11 HowPr (N. Y.) 
266; Fass vy. Liverpool, ete. F. Ins., 
Co., 105 S. C. 364, 89 SE 1040; Craig 
Milling Co. v. Cromer, 85 S. C. 350, 67 
SE 289; Koester v. Northwestern 
Port Huron Co., 24 S. D. 546, 124 NW 
740; Craigo v. Craigo, 22 S. D. 417, 
118 NW 712. 

[ec] Municipal court practice.—In 
an action in a municipal court, plain- 
tiff, after defendant had pleaded a 
counterclaim, offered a judgment in 
his favor in another action against 
defendant as a set-off, and it was held 
that, as no reply to a counterclaim is 
required in such court, it was error 
to exclude the set-off because not 
pleaded. Rothfeld v. Lintz, 36 Misc. 
220,°73 NYS 191. 

[d] In North Carolina (1) the rule 
stated in the text applies. Williams 
v. Hutton, etc., Co., 164. N. © 216; 80 


SE 257; Fishblate v. New York Fidel- 
ity, ‘ete., Co., 140 (N.C. 589% Fb3nsm 
354; Smith v. Bruton, 137 N. C.-79, 


49 SE 64; Askew v. Koonce, 118 N. C. 
526, 24 SE 218; Fitzgerald v. Shel- 
ton, 95 N. C. 519; Barnhardt v. Smith, 
86 N. C. 473. (2) Pub. L. (Ex. Sess., 
1924) c. 18, provides that, if no copy 
of the answer containing a counter- 
claim is served on plaintiff, the coun- 
terclaim shall be deemed to be de- 
nied, and this has been held not re- 
pealed by Pub. L. (1927) c. 66, re- 
quiring defendant, when filing an an- 
swer, to file a copy for the use of 
plaintiff. William Fulgham Lumber 
ce. Yau Welch), 197 GN. 1Cs2249 149 5S: 

Discretion of court generally see 
infra § 395. 

Nature of: 
Counterclaim see infra § 398. 
New matter see infra §§ 396, 397. 


cumulative Annotations, same title, page and note number. 


ee 


~ §§: 394-395] 


or required in any case.® 


Reply to answer of codefendant. 
dictions an answer of certain defendants, not made a 
cross petition against their codefendants, need not be 
replied to by the latter;® and in other jurisdictions 
the statutes have been construed as requiring no an- 
swer or reply of a defendant on whom a codefendant 
has served an answer asking affirmative relief.? 

[§ 395] (2) Discretion of Court. Where occa- 
sion demands it, the court has discretion in some ju- 
risdictions to require a reply which would not other- 
By statute, in a few jurisdic- 
tions it rests in the discretion of the court to require 


wise be necessary.® 


a reply to new matter in avoidance 


5. See statutory provisions. 

[a] Statutes construed and ap- 
plied.—Brown v. Globe, ete. F. Ins. 
Co., 161 Ga. 849, 183 SE 260; Holland 
v. Heyman, 60 Ga. 174; McLaren v. 
Birdsong, 24 Ga. 265; Henry v. Pe- 
ters, 5 Ga. 311; City Nat. Bank v. Orr, 
(Ga. A.) 146°-SEH? 795; Parker vy: Par- 
rish, 18 Ga. A. 258, 89 SH: 381. 

{b] Plaintiff may introduce evi- 
dence to contradict or avoid matter 
set up in the pleas, even though such 
pleas are affirmative. International 
Harvester Co. v. Morgan, 19 Ga. A. 
TW16, 92. SE) 3539 Smith ‘v. Hodges, 8 
Ga, A. 785, 70 SE 195. 

{e] In California (1) the code pro- 
vides that the statement of any new 
matter in the answer, in avoidance or 
constituting a defense or counter- 
claim, must, on the trial, be deemed 
controverted. by the opposite party. 
Under this provision no reply is nec- 
essary to an answer. General Motors 


Acceptance Corp. v. Gandy, 200 Cal. 
284, 253 --P- 137; Kelley v. Hedge 
Transp. System, 197 Cal. 598, 242 P 


76; Platner v. Vincent, 194 Cal. 436, 
229 P 24; Hale v. Gardiner, 186 Cal. 
661, 200 P 598; Thompson v. Koeller, 
1eS8 5 Calie4 76, - 191 e927: , Gordon. vy. 
Cadwalader, 172 Cal. 254, 156 P 471; 
Harding v. Harding, 148 Cal. 397, 83 
-P 434; Moore y. Copp, 119 Cal. 429, 51 
P 631; Grangers’ Business Assoc. v. 
Clarks; 84 iCal. 204,-237P 1081; Phster 
v. Wade, 69 Cal. 133, 10 P 369; Wix- 
Son/vo (Devine, 67Cal. 341, 7. P) Ve; 
Clark v. Child, 66 Cal. 87, 4° P- 1058: 
Colton Land, ete., Co. v. Raynor, 57 
Cal. 588; Curtiss v. Sprague, 49 Cal. 
301; Herold v. Smith, 34 Cal. 122; 
Jones v. Peck, 63 Cal. A. 397, 218 BP 
1030; Dyer Law, ete., Co. v. Abbott, 
52 Cal. A. 545, 199 P 340; Globe Grain, 
ete., Co. v. Drenth, 41 Cal. A. 604, 18% 
P 285; Pacific Impr. Co. v. Maxwell, 
26 Cal. A. 265, 146 P 900; Scatena 
v. Van Loben Sels, 19 Cal. A. 423, 126 
P 187; Davis v. Rawhide Gold Min. 
Co., 15 Cal. A. 108, 113 P 898. (2) But 
another section of the code provides 
for a cross complaint where defend- 
ant seeks affirmative relief, and it is 
held that a reply must be filed there- 
to. Moore v. Copp, 119 Cal. 429, 51 
P 630; Doyle v. Franklin, 40 Cal. 106; 
Herold v. Smith, 34 Cal. 122. ‘ (3) Ev- 
ery averment of new matter in an an- 
swer is taken to be denied, except 
that, if the answer recite a written 
instrument, the genuineness and due 
execution of the instrument are not 
to be taken as denied, but, on the con- 
trary, as admitted, unless plaintiff 
shall expressly deny the same under 


oath. Clark v. Child, 66 Cal. 87, 4 P 
1058. 
[d] In Idaho new matter in the an- 


swer in avoidance or constituting a 
defense or counterclaim is deemed 
controverted by the opposite party, 
and no reply is necessary. Drumhel- 
Jer v. Dayton, 29 Ida. 552, 160 P 944: 
Wheeler v. Giomore, etc., R. Co., 23 
Ida. 479, 130. P 801. 

fe] In Louisiana (1) under Code 
Div. Pract. art. 329, new facts alleged 
by defendant in his answer are con- 
sidered as denied by plaintiff, and no 
replication is required or authorized. 
Ryals vy. Todd, 165 La. 952, 116 S 
395; Hickman v. Dawson, 33 La. Ann. 
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In some juris- 


action.!2 


not constituting 
438; Lamorere v. Avery, 32 La. Ann. 
1008; Bayly v. Stacey, 30 La. Ann. 
1210; Bruce v. Stone, 5 La. 1; Mead 
Va, Buckner,...2. La... 282°. Suarez  v. 
Duralde, 1 La. 260; Monroe Hard- 
ware Co., Inc. v. Delatte, 4 La. A. 66; 
Commercial Credit Co., Ine. v. Pat- 
ton, 3 La. A. 767. (2) Where a pe- 
tition against a succession and wid- 
ow by the daughters of deceased by 
a former wife alleges that there had 
not been a settlement between plain- 
tiffs and deceased, defendant’s aver- 
ment in the answer that a settlement 
in writing had been made was not an 
allegation of a new fact within the 
Code Rouse’s Succ., 144 La. 143, 80 


Ss f 

{f] In Nova Scotia (1) the statute 
places the cause at issue without any 
replication. Smith v. Stewart, 3 N. S. 
417.. (2) But it has been held that 
in replevin, where defendant avows 
for rent, a replication is necessary 
to put the cause at issue. Bremner v. 
Wallace, 12 N. S. 481. 

6. Barrett v. Gwyn, 88 SW 1096, 
28 KyL 101. 

7. See cases infra this note. 

[a] In Nevada it has been held 
that, if it be conceded that under the 
statute a defendant denies new mat- 
ter alleged against him in the answer 
of a codefendant, although he does 
not answer or reply thereto, the rule 
is not applicable where the answer 
setting up the new matter is not 
served on such codefendant. Gulling 
v. Washoe County Bank, 28 Nev. 450, 
82 P 800. 

[b] In New York Code Civ. Proc. 
§ 522, providing that an allegation of 
new matter in an answer to which a 
reply is not required shall be deemed 
controverted, applies to an answer 
under § 521, served on defendants by 
another defendant demanding affirma- 
tive relief. Havana City R. Co. v. 
Ceballos, 49 App. Div. 421, 63 NYS 


422. 

8. Beard v. White, 120 Ga. 1018, 48 
SE 400; Pratt v. Knight, 29 Me. 471; 
Robert v. Amill, 22 Porto Rico 669. 

9. See supra § 394. 

10. Weglein v. Trow Directory, 
ete., Co,, 152 App. Div..705, 137 NYS 
556; Olsen v. Singer Mfg. Co., 138 
App. Div. 467, 122 NYS 822. 

11. Coffey v. Roche, 194 App. Div. 
447, 185 NYS 871; Dittenfass v. Hors- 
ley, 171 App. Div. 507, 157 NYS 632; 
Weglein v. Trow Directory, etc., Co., 
Lp Appa Diva Woy. Lot, NYS = 556; 
Guinzburg v. Joseph, 141 App. Div. 
472, 126 NYS 324; Olsen v. Singer 
Mfg. Co., 188 App. Div. 467, 122 NYS 
822; Seaton v. Garrison, 116 App. 
Div. 301, 101 NYS 526; Mercantile 
Nat. Bank v. Corn Exch. Bank, 73 
Eine sss) 2d) INS GLOGSs) Barker =v. 
O’Grady, 98 Misc. 42, 162 NYS 262; 
Federal Advertising Agency, Inc. v. 
Rubber, ete., Harness Trimming Co., 
172 NYS 186; Cavanagh v. Oceanic 
SS. Co.,.9 NYS 198. 

[a] Reply held properly required. 
—(1) Plaintiff will be compelled to 
reply to new matter in an answer, 
where it appears that a reply may 
result in a final disposition of: the 
case by*motion for judgment on the 
pleadings. Barker v. O’Grady, 98 
Mise. 42, 162 NYS 262; Lincoln Trust 


a counterelaim.® 
tion must be determined by the circumstances of each 
case,+® such discretion is a legal one, which should 
be so exercised as to prevent surprise, expedite the 
trial, and promote the interests of justice.11 
discretion is usually exercised by ordering a reply 
where the new matter is of such a character as to in- 
dicate that if true it will constitute a defense to the 
Where any substantial advantage will ac- 
erue to defendant without prejudice to plaintiff by 
the granting of such an order, it should be granted ;1? 
but the motion may properly be denied when defend- 
ant will not be prejudiced thereby or when plaintiff 
would be prejudiced by having it granted.1* Where 
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While the exercise of the discre- 


This 


Co. v. MeVicar, 68 Mise. 132, 123 NYS 
723. (2) In an action on an instru- 
ment in form a note, where defend- 
ant set up defenses that it was ac- 
tually to indemnify the payee on an- 
other contract of guaranty, such al- 
legations of the answer should be 
replied to, especially where the evi- 
dence could only be procured in Hun- 
gary, and its production was doubt- 


ful. Hungarian Gen. Credit-Bank v. 
Titus, 175, App. «Div. 504,.1615 INYS 
1076. (3) In an action by a general 


assignee of persons against whom 
petition in bankruptcy was filed in 
less than a month thereafter, the 
question’ whether the assignee had 
the right to collect a claim due his 
assignors, who were _ adjudicated 
bankrupts, was so doubtful that a re- 
ply to an answer setting up such de- 
fense should be required, so that the 
question may be presented by demur- 
rer. Gilbert v. Mechanics, etc., Nat. 
Bank, 172 App. Div. 25, 157 NYS 953. 

12. Dittenfass v. Horsley, 171 App. 
Div. 507, 157 NYS 632; McArdle v. 
Royal Ins. Co., 158 App. Div. 857, 144 
NYS 279; Vanta v. Massachusetts’ 
Bonding, etc., Co., 158 App. Div. 502, 
143 NYS 705; Weglein v. Trow Di- 
rectory, etc., Co. 152 App. WDiv.2705, 
137 NYS 556; Schweitzer v. Ham- 
burg-Amerikanische Packetfahrt Ac- 
tien Gesellschaft, 149 App. Div. 900, 
1384 NYS 812; Shaff v. United Surety 
Co., 142° App. Div; 465, 127 “NYS 38 
Olsen v. Singer Mfg. Co., 138 .App. 
Div. 467, 122 NYS 822; Twamley v. 
McKennell, 137 App. Div. 574, 122 
NYS 237; Richards v. Greason, 128 
App. Div. 320, 112 NYS 675; Seaton 
VenGarrison, 116 App: tionary oOlem 0m 
NYS 526; Joyce v. Hastman Kodak 
Co: 299. Misc. 2361,. 163 Nev SS) ozomhake 
178 App. Div. 611 mem, 164 NYS 1097 
mem]; Eagle Waist Co. v. Ocean 
ACG:; (ete. ‘Corps, Uutdsclssr NYS slkOS ie 
Cornwall v. McKinney, 9 S. D. 213, 68 
NW 3338. 

13. Germini v. New York Cent. 
Co., 209 App. Div. 442, 204 NYS 603; 
Toplitz v. ‘Garrigues, 71 App. Div. 37,. 
75 NYS 678; Hartford Nat. ‘Bank v. 
Beinecke, 15 App. Div. 474, 44 NYS: 
486; Timble v. Russell, 41 Misc. 577, 
85 NYS 109; Wester v. Mutual Re- 
serve Fund Life Assoc., 27 Mise. 830, 
57 NYS 832; Cavanagh vy. Oceanic 
SS. Co., 9 NYS 198. 

14. Pope Mfg. Co. v. Rubber Goods 
Mfg. Co., 100 App. Div. 514, 91 NYS 
8381; Zeiner v. Mutual Reserve Fund 
Life Assoc., 51 App. Div. 607, 64 NYS 
63; Scofield v. Demorest, 55 Hun 254, 
t NYS 832;- Columbus, ete.; R. Co. 
v. Ellis, 11 NYS 768. 

[a] Rule applied.—Defendant hav- 
ing pleaded affirmatively that a de- 
cree set up as part of plaintiff’s cause 
of action was rendered without juris- 
diction, the court properly refused 
to compel plaintiff to reply, defend- 
ant knowing what the reply would 
be, and intending to demur thereto, 
and it not being necessary to prevent 
surprise or clarify the issues. City 
Equity Co. v. Bodine, 141 App. Div. 
907, 126 NYS 489. 

[b] Where the new matter is 
within the knowledge of defendant, 
an order for plaintiff to reply there- 
to will not be granted. Masters v. 
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the only purpose of defendant in moving for an or- 
der to compel a reply is to avoid the necessity of 
proving facts alleged in the answer by way of avoid- 
ance, the order should be refused.t® On motion to 
compel a reply it is not necessary to decide whether 
the complaint is good or bad.t® Moreover, the grant- 
ing or denial of the motion is not indicative of the 
court’s opinion as to whether the defense is good or 
bad,!* although if the matters alleged in the answer 
do not constitute a defense by way of avoidance, the 
court should not, in the exercise of its discretion, or- 
der a reply.18 Where the filing of a reply is a mat- 
ter within the court’s discretion, the pleadings are 
brought to an issuable conclusion without a reply in 
the absence of an order requiring it,1® and evidence 
may be introduced by plaintiff of affirmative matters 
tending to avoid the defenses pleaded.*° 

Separate replies to separate defenses. Where there 
are several defenses pleaded, the court may order 
them to be replied to separately.” 

Application. The order compelling a reply can be 
eranted only on the application of defendant,?* and 
cannot be determined on plaintiff’s motion to with- 


De Zavala, 48 App. Div. 269, 62 NYS 


15. Masters v. De Zavala, supra. 21. 
. 16. Coffey v. Roche, 194 App. Div. 
447, 185 NYS 371. 655 mem, 
17. Dittenfass v. Horsley, 171 App. fa] 
Div. 507,157 NYS 632; Federal Ad- 
vertising Agency, Inc., v. Rubber, 
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Foun "78, 25° NYS: 1068: 
791 Co. v. Barber, 177 NYS 590. 
Cauchois v. Proctor, 79 Hun 
388, 29 NYS 770 [app dism 144 N. Y. 
39 NE 857 mem]. 

Where several matters are 
set up in defendant’s affirmative de- [e] 
fense, it is improper for the court to 


draw his demurrer to the answer.” 

[§ 396] c. Nature of New Matter?4—(1) In Gen- 
eral. The new matter which calls for a reply must 
be something relied upon by defendant, but not put 
in issue by plaintiff.2° It must be material,?® and 
constitute a defense to the action;*7 and it must be 
such as directly, or by necessary implication, admits 
the truth of the essential allegations of the com- 
plaint, and purports to avoid the same.?° It must 
also be matter which plaintiff is not bound to prove 
in the first instance in support of the action.2® Mat- 
ter to which, if plaintiff should reply, he could do 
so only by reiterating the allegations of his com- 
plaint, is not new matter.°° The purported admis- 
sion of a fact in an answer which is not in faet al- 
leged in the complaint will not be deemed such an af- 
firmative allegation by defendant as to require a re- 
ply.*! The rules above stated*? are equally applieca- 
ble in determining what constitutes new matter in 
avoidance or constituting an affirmative defense, 
which, under some statutes, is deemed controverted. 
without a reply.** 


{§ 397] (2) As 


Union Trust 


Distinguished from Denials. 


ing a_ reply. Brandt v. Meade, 17 
Ariz. 34, 148 P 297; Ballinger v. Lan- 
tier, 15 Kan. 608; Western Horse, 
ete., Ins. Co. v. Timm, 23 Nebr. 526 
37 NW 308; Haines v. Connell, 48 
Or. *4695'°37. P1265, S80 P 872) 

Answer held not to allege 
new matter requiring a reply.—(1) 


ete., Harness Trimming Co., 172 NYS 
186. 
18. Dittenfass v. Horsley, 171 App. 
Divs 500%s 15% INYS «632; Porter, -v. 
American Tobacco Co., 140 App. Div. 
871, 125 NYS 710; Voisin v. Mitchell, 
96 NYS 386. 

[a] “Avoidance.’’—(1) In Code 
Civ. Proc. § 516, giving the court dis- 
cretionary power to order a reply 
to new matter set up by way of 
avoidance, “avoidance” is the intro- 
duction of new or special matter, 
which, admitting the premises of the 
opposite party. avoids or repels his 
conclusions. Fragner v. Fischel, 141 
App: Div. 869, 126 NYS 478. (2) In 
an action for broker’s commissions, 
an answer denying the allegations of 
the complaint, and alleging that 
plaintiff was employed by some other 
person, to defendant unknown, to ob- 
tain defendant’s consent to the lease 
for procuring which plaintiff seeks 
compensation, and that plaintiff spe- 
cially waived all claim to commis- 
sions under the contract alleged in 
the complaint, does not set up mat- 
ter in ‘avoidance.” Fragner  v. 
Fischel, supra. 

19. New York L. Ins. Co. v. Ait- 
kin, 125 N. Y. 660, 26 NE 732; Ar- 
gall v. Jacobs, 87 N. Y. 110, 41 AmR 
857 [aff 21 Hun 114 (aff 56 HowPr 
167)]; Linker v. Jamison, 173 App. 
Div. 349, 159 NYS 469; Brooklyn 
Heights R. Co. v. Brooklyn City R. 
Co., 151 App. Div. 465, 135 NYS 990; 
Rose v. White Plains, 146 App. Div. 
470, 181 NYS 334 [reh den 147 App. 
Div. 931, 182 NYS 554]; Feinberg v. 
Allen, 143 App. Div. 866, 128 NYS 
906; Gilbert v. McKenna, 15 Misc. 
25, 36 NYS 480; Koester v. North- 
western Port Huron Co., 24S. D. 546, 
124 NW 740. And see cases supra § 
394 text and note 4, 

20.. New York L. Ins. Co. v. Aitkin, 
125 N. Y. 660, 26 NE 732; Argall v. 
Jacobs, 87 N. Y. 110, 41, AmR 367; 
Meyer v. Lathrop, 73 N. Y. 315 [aff 
10 Hun 56]; Ferguson v. Crawford, 
70 N. Y. 253, 26 AmR 589 [rev 7 Hun 


25]; Babcock vy. Clark, 98 App. Div. 
119, 88 NYS 976; Nesbit. v.. Jencks, 
Si cApps. Div. 140). 80) NYS.) L085): 


O’Meara v. Brooklyn City R. Co., 16 
App. Div. 204, 44 NYS 721; Mercan- 
tile Nat. Bank v. Corn Exch. Bank, 73 


Fur later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


direct plaintiff to reply to only one 
paragraph of the special defense. 
Paterno. Bros., Inc. v. Frazee, 146 
NYS 1072. 

22. Sterling v. Metropolitan lL. 
Ins. Co., 6 NYSt 96 (application can- 
not be made by plaintiff). 

23. Continental Securities Co. v. 
Belmont, 72 Misc. 94, 129 NYS 777 
[aff 146 App. Div. 889 mem, 130 NYS 
1108 mem]. 

24. What constitutes new matter 
in answer in general see supra § 355 
et seq. 

25. David v. Gilbert, (Colo.) 274 
PXS21, 

26. American Trading Cox v. 
Steele, 274 Fed. 774; Walrod v. Ben- 
nett, 6 Barb. CN. Y¥.) 144. 

27. Owens y. Farmers’, ete., Bank, 
54 Okl. 387, 154 P 355. 


28. <Ariz—Brandt v. Meade, 17 
Ariz. 34, 148 P 297. 
fe potas Meee Wouhulton,, .2ieail. 
Conn,—Hanfora Vv. Connecticut 


Fair Assoc., 92 Conn. 621, 103 A 838. 
Terai Mabie ay v. Lantier, 15 Kan. 

Ky.—Brown v. Ready, 20 SW 1036, 
14 KyL 5838. 

Minn.—Sunset Orchard Land Co. v. 
Sherman Nursery Co., 121 Minn. 5, 
140 NW 112. 

Nebr.—Western Horse, etc., Ins. 
He v. Timm, 23 Nebr. 526, 37 NW 

Or.—Haines v. Connell, 48 Or. 469, 
87 P 265, 88 P 872. 

[a] “Special defenses” are essen- 
tially new matters calling for a re- 
ply, where the existence of the facts 
therein set forth is controverted by 
plaintiff. Brandt v. Meade, 17 Ariz. 
34, 148 P 297. ‘ 

{[b] Answer held to allege new 
matter requiring a reply.—(1) Alle- 


gations in an answer in an action to. 


restrain trespass that the land de- 
partment had refused plaintiff a pat- 
ent on the ground that the land was 
nonmineral, was new matter as 
against a complaint stating a prima 
facie case by stating merely the acts 
of location of a mining claim, and, 
if not controverted, was a bar. Cam- 
eron v. Bass, 19 Ariz. 246, 168 P 645. 
(2) Other cases where the answer 
was held to set up new matter requir- 


An answer, in an action for reason- 
able value of services and supplies, 
which sets up another contract, and 
which alleges performance thereof, 
does not allege new matter, within 
Civ. Code (1913) par 424, authorizing 
defendant to allege new matter to 
which plaintiff may reply. -Crane v. 
Franklin, 16 Ariz, °501,° £47 Ye Soe, 
Ariz. 476, 154 P 1036. (2) Where the 
complaint alleges a contract of settle- 
ment entered into with an agent of 
defendant, no reply is necessary to 
an answer that there was no consid- 
eration, and that the agent had no 
authority. Sunset Orchard Land Co. 
v. Sherman Nursery Co., 121 Minn. 5, 
140 NW 112. 


29. Huber Mfg. Co. v. Hunter, 87° 


Mo. A. 50; Cordner v. Roberts, 58 
Mo. A. 440; Oak Lane ‘County Day 
School v. Virginia F. & M. Ins. Co., 
8 Pa. Dist. & Co. 194. 

30. Pott v. Hanson, 109 Minn. 416, 
124 NW 17; Muskogee Vitrified 
Brick Co. v. Napier, 34 Okl. 618, 126 
P 792; Smolevitz v. Slonimsky, 67 
Pa. Super. 227. 

Ce Rae a ata b v. Armstrong, 22 


32. See supra text and notes 25-31. 

33. Baird v. Pacific Electric R. Co., 
39 Cal. A. 512, 179 P 449; Zeiner v. 
Mutual Reserve Fund Life Assoc., 51 
App. Div. 607, 64 NYS 63; Erickson v. 
Elliott, 17 N. D. 389, 393, 117 NW 361, 
363; Payne v. Payne, 129 Wis. 450, 
109 NW 105. 

fa] Answer held to allege new 
matter constituting affirmative de- 
fense.—(1) Plaintiff, suing for per- 
sonal injuries, and met by defend- 
ant’s plea of releases, was entitled to 
introduce, without further pleading, 
evidence to sustain any legitimate 
defense to new matter in answer. 
Baird v. Pacific Electric R. Co., 39 
Cal. A. 512, 179 P 449. (2) Where a 
contract is set up as a special de- 
fense, plaintiff may show that,it was 
procured by fraud, menace, or duress, 
or that it has been rescinded, without 
pleading such matter. Sarnighausen 
v. Scannell, 11 Cal. A. 652, 106 P 117. 
(3) Where a contract for municipal 
work required plaintiff te observe 


certain hours of labor, and in an ac- 


tion thereon defendant pleaded a 
breach of such requirement, such al- 


[8§ 395-397 ee 


. 


se! 


§ 397] 


Whether matter is new or not must be determined by 
the matter itself, and not by the form in which it is 
pleaded—the test being whether it operates as a 
traverse or by way of confession and avoidance.** A 
reply cannot be required, and is never necessary, to 
allegations which are in form new matter but in sub- 
stance amount merely to denials,** and the same rule 
applies where all the evidence admissible under af- 
firmative allegations in an answer or special plea 
could have been shown under a general denial or gen- 
Generally an answer of non est factum 


eral issue.?° 


legation constituted an affirmative 
defense, and, no order having been 
entered requiring plaintiff to reply 
thereto, the defense would be deemed 
controverted. Rose v. White Plains, 
146 App. Div. 470, 181 NYS 334 [reh 
den 147 App. Div. 931, 182 NYS 554]. 
(4) Other illustrations of new mat- 
ter constituting affirmative defenses 
not requiring a reply. Kelley v. 
Hodge Transp. System, 197 Cal. 598, 
242 P 76; Wenban v. Hewlett, 193 
Cal. 675, 227 P 723; Wiederman v. 
Verschleiser, 95 Mise. 276, 159 NYS 
226 [rev 93 Misc. 453, 158 NYS 308]; 
Reichenthal v. Glockner, 158 NYS 699; 
Erickson v. Elliott, 17 N. D. 389, 393, 
117 NW 361, 363; Payne v. Payne, 129 
Wis. 450, 109 NW 105. 

[b] Mistake not ground for trav- 
erse.—Although, under Civ. Pract. 
Act § 243 (Code Civ. Proc. § 522), 
new matter in answer is deemed to 
have been controverted by traverse or 
avoidance, mistake is not ground for 
traverse, and, unless sufficient as de- 
fense, may not be ranked as avoid- 
ance. Susquehanna SS. Co. v. Ander- 
son, 239 N. Y. 285, 146 NE 381. 

[c] , Exercise of court’s discretion. 
—(1) In an action on an insurance 
policy, denial of performance put in 
issue performance of conditions pre- 
cedent, so that a breach of warranty 
or condition precedent was not new 
matter by way of avoidance, within 
Code Civ. Proc. § 516, authorizing the 
court in its discretion to require a 
reply to such matter. Goldberg v. 
Great Eastern Casualty Co., 169 NYS 
113. (2) The defense that the name 
of insured on the policy was different 
from the name of plaintiffs does not 
eall for an order requiring a reply, 
because under the controverted alle- 
gation of the complaint that plain- 
tiffs were insured it was incumbent 
on plaintiffs to establish the fact of 
insurance. Goldberg v. Great East- 
ern Casualty Co., supra. (3) But de- 
fenses that plaintiff, in violation of 
a burglary policy, increased the haz- 
ard by subleasing the premises, and 
failed to keep the daily accounts of 
money received, so that the loss could 
be determined therefrom, were new 
matter by way of avoidance, and 
plaintiff should have been required to 
reply thereto. Goldberg v. Great 
Eastern Casualty Co., supra. (4) So 
an answer containing facts showing 
fraud or breach of warranties other 
than conditions precedent would or- 
dinarily be new matter constituting 
a defense by way of avoidance, re- 
quiring a reply, if the court so or- 
ders. Goldberg v. Great Eastern Cas- 
ualty Co., supra. 

34. Frisch v. Caler, 21 Cal. 71. 

35. U. S.—Watkinds v. Southern 
Pac. R. Co., 38 Fed. 711, 4 LRA 239. 

Cal.—Goddard v. Fulton, 21 Cal. 430 
(under former statute requiring rep- 
lication to new matter in answer). 

Colo.—David v. Gilbert, 274 P 821; 
Dennison v. Barney, 49 Colo. 442, 113 
Pe519% 

Ind.—Webb vy. Corbin, 78 Ind. 403; 
Ferris v. Johnson, 27 Ind. 247; Amer- 
ican Car, etc., Co. v. Smock, 48 Ind. A. 
359, 91 NE 749, 93 NE 78. 
jr dia a v. Westcott, 3 Iowa 

Kan.—Wilson v. Fuller, 9 Kan. 176. 

Ky.—White v. Williamsburg, 213 
Ky. 90, 280 SW 486; Tyler v. Woerner, 


-(Civ. A.) 171 SW 
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eral issue.*° 


158 Ky: 710, 166 SW 178; Garrard v. 
Hibbard, 152 Ky. 672, 153 SW 947; 
May v. May, 150 Ky. 522, 150 SW 
685; Petry v. Nelson, 144 Ky. 1, 137 
SW 783; Smith v. Louisville, ete., R. 
Co., 95 Ky. 11, 23 SW 652, 22 LRA 72, 
15 KyL 390; Carter v. Goodman, 11 
Bush 228; Davis v. Dycus, 7 Bush 4; 
Murphy v. Illinois Cent. R. Co., 101 
SW 982, 31 KyL 148: Wheeler v. Da- 
vis, 96 SW 451, 29 KyL 730; Morgan 
v. Lewis, 92 SW 970, 29 KyL 197, 
Simpson v. Kelley, 90 SW 241, 28 
KyL 702; McKay v. Henderson, 71 SW 
625, 24 KyL 1484; Deming v. Paynter, 
42 SW 1112, 19 KyL 1123; West Cov- 
ington v. Ludlow, 15 SW 353, 12 KyL 
783; Moore v. Jackson, 6 Ky. Op. 138. 

Minn.—King v. Burnham, 93 Minn. 
288, 101 NW 302; Engel v. Bugbee, 40 
Minn. 492, 42 NW 351; Conway v. 
Elgin, 38 Minn. 469, 38 NW 370. 

Mo.—Span v. Jackson, etc., Coal, 
ete., Co., 16 SW (2d) 190; Jordan v. 
Buschmeyer, 97 Mo. 94, 10 SW 616; 
Rhodes v. Guhman, 156 Mo. A. 480, 
137 SW 86; Luther v. Brown, 66 Mo. 
Az 122%. 

Mont.—Wilcox v. Newman, 58 Mont. 
54, 190 P 188; Stephens v. Conley, 48 
Mont. 352, 138 P 189, AnnCas1915D 
958; Previsich v. Butte Electric R. 
Co, 47 Mont. 170,013). P 25; -Rand v: 
Butte Electric R. Co., 40 Mont. 398, 
107 P 87; Christiansen v. Aldrich, 30 


Mont. 446, 76 P 1007; Mauldin v. Ball, 


5 Mont. 96, 1 P 409. 

Nebr.—Peaks v. Lord, 42 Nebr. 15, 
60 NW 349. 

Nev.—Young v. Holman, 47 Nev. 4, 
216 P 174. 

N. M.—Gonzales v. Gauna, 27 N. M 


55, 206 P 511; Seinsheimer v. Jacob- 
son, 24 N. M. 84, 172 P 1042. 

N. Y.—Burr v. Union Surety, etc., 
Co., 86 App. Div. 545, 88 NYS 756; 


Gilbert v. Cram, 12 HowPr 455. 

Oh.—Simmons v. Green, 35 Oh. St. 
104; Hoffman v. Gordon, 15 Oh. St. 
211; Long v. Hoban, 7 Oh. Dec. (Re- 
print) 688, 4 CincLBul 986; Singer 
Mfg. Co. v. Brill, 6 Oh. Dec. (Reprint) 
958, 9 AmLRec 44. 

-Okl.—Farmers’ State Bank v. Keen, 
66 Okl. 62, 167 P 207; Wichita Falls, 
etc, OR. .Cos Veneuckett wibia bial 12 
Cox v. Gettys, 156 P 892; Chicago, 
ete; Ri CoLveecPitehford: 44 Ok] M97: 
143 P 1146; Muskogee Vitrified Brick 
Co. v. Napier, 34 Okl. 618, 126 P 792; 
Enid City R. Co. v. Webber, 32 Okl. 
180, 121 P 285, AnnCas1914A 569. 

Or.—Larsen v. Duke, 116 Or. 25, 240 
P 227; Welch v. Johnson, 93 Or. 591, 
183 P 776, 184 P 280; Kabat v. Moore, 
48 Or. 191, 85 P 506. 

Tex.—Kansas City, ete, R. Co. v. 
Cole, (Civ. A.) 183 SW 187; Texar- 
kana, etc., R. Co. v. Rea, (Civ. A.) 180 
SW 945; Morris v. Brown, (Civ. A.) 
173 SW 265; St. Louis, ete., R. Co. v. 
Evans, (Civ. A.) 173 SW 228; Mem- 
phis Cotton, etc., Aa v. Tolbert, 

Wash.—Dueber v. Wolfe, 47 Wash. 
634, 92 P 455; Frank v. Jenkins, 11 
Wash. 611, 40 P 220. 

Wyo.—lIba v. Central Assoc., 5 Wyo. 
355,-40 P 527, 42 P20. 

“Tf the answer, either directly or 
by necessary implication, admits the 
truth of all the essential allegations 
of the complaint which show a cause 
of action, but sets forth facts from 
which it results that, notwithstanding 
the truth of the allegations of the 
complaint, no cause of action existed 
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closes the issues, and no reply is required,** although 
this does not necessarily mean that a reply is not per- 
missible.28 And where a special plea, under the com- 
mon-law system,-amounts in substance to no more 
than the general issue, no replication is necessary.*° 
Likewise, no replication is necessary to matter set up 
by way of notice of special defense under the gen- 
But an answer sets up new matter re- 
quiring a reply, although it merely alleges facts in- 
consistent with the allegations of the complaint, if 
such allegations in the complaint are not necessary 


in the plaintiff at the time the action 
was brought, those facts are new 
matter. But if those facts only show 
that some essential allegation of the 
complaint is not true, then such facts 
are not new matter, but only a trav- 
erse.”’ Goddard v. Fulton, 21 Cal. 430, 


36. 

_{a] MTlustrations.—(1) In an ac- 
tion on an account, where the peti- 
tion is in the short form authorized 
by Rev. St. § 5086, and defendant, by 
answer, in addition to the general de- 
nial, alleges that the services per- 
formed by plaintiff were rendered by 
him under an express contract, the 
terms of which preclude the recovery 
of compensation therefor, such aver- 
ments do not constitute an affirmative 
defense of new matter requiring a re- 
ply but in legal effect amount only to 
a denial of the averments of the peti- 
tion. Dykeman v. Johnson, 83 Oh. 
St. 126, 98 NE 626. (2) An allegation 
of an-answer that defendant owned 
a certain part of the boundary which 
plaintiff alleged it owned was simply 
an affirmative traverse of the allega- 
tions of the petition to which no re- 
ply was necessary. Higdon v. Wayne 
County Security Co., 154 Ky. 337, 157 
SW 708. 

[b] To allege in affirmative lan- 
guage the converse of what plaintiff 
has alleged does not constitute new 
matter which must in turn be contro- 
verted. Stitzel v. Ehrman, (Ky.) 114 
SW 280; Wheeler v. Davis, 96 SW 451, 
29 KyL 730; Gruenther v. Monroe 
Bank, 90 Nebr. 280, 133 NW 402; Kan- 
sas City, etc, R. Co. v. Cole, (Tex. 
Civ. A.) 183 SW 137; Galveston, etc., 
R. Co. v. Pennington, (Tex. Civ. A.) 
166 SW 464. 

36. Ala.—Buck Creek Lumber Co. 
v. Nelson, 188 Ala. 243, 66 S 476. 

Colo.—Cuenin v. Halbouer, 32 Colo. 
51, 74 P 885. 

Ill.—Moyers v. Illinois Cent. R. Co., 
LOW LT AG 7 95 

Ind.—Foust v. Gregg, 68 Ind. 399; 
Butler v. Edgerton, 15 Ind. 15. 

Mich.—Craig v. Grant, 6 Mich. 447. 

Mont.—Doichinoff vy. Chicago, etc., 
R. Co., 51 Mont. 582, 154 P 924; Bab- 
yes v. Maxwell, 29 Mont. 31, 74 P 

N. M.—Sais v. City Electric Co., 26 
N. M. 66, 188 P 1110; Seinsheimer v. 
Jacobson, 24 N. M. 84, 172 P 1042. 

N. Y.—Johnson v. Andrews, 34 
Misc. 89, 68 NYS 764. 

Oh.—Corry v. Campbell, 25 Oh. St. 
134; Valley R. Co. v. Roos, 9 Oh. Cir. 
Ct. 201, 6 Oh. Cir:-Dees 33. 

Tex.—Taylor v. Ward, (Civ. A.) 102 
SW 465. 

Wyo.—Iba v. Central Assoc., 5 Wyo. 
355, 40 P 527, 42 P 20. 

37. Bowen v. Laird, 166 Ind. 421, 
77 NE 852; Brickley v. Edwards, 131 
Ind. 3, 30 NE 708; Seymour Impr. Co. 
vy. Viking Sprinkler Co., 87 Ind. A. 
179, 161 NE 389. 

38. See infra § 402. 

- 39. Alexander v. Woodmen of the 
World, 161 Ala. 561, 49 S 883; Union 
Ins. Co. v. Murphy, 1 Pa. Cas. 570, 


40. Curtis v. Gill, 34 Conn. 49; 
Bailey v. Valley Nat. Bank, 127 Ill. 
332, 19 NE 695; Hunt v. Weir, 29 Ill. 
83; Menke v. Barnhart, 1387 Ill. A. 223; 
Burt v. Judges Wayne County Cir. Ct., 
90, Mich. 520, 51 NW 482; West v. 
Tyler, 2 Coldw. (Tenn.) 96. 
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for plaintiff’s cause of action but merely anticipate 


a defense.*t 


[§ 398] d. Nature of Counterclaim or Cross Com- 
New matter set up in the answer which 
merely tends to show that plaintiff has no cause of 
action, or to defeat. his recovery in whole or in part, 
does not properly constitute a counterclainr which 
A counterclaim which makes a 
reply necessary is one showing matter sufficient to 
sustain an independent action by defendant against 
But if defendant asks merely that his 
demand be used defensively to reduce plaintiff’s de- 
mand, without seeking an affirmative judgment, such 
a demand is not a counterclaim requiring a reply.*® 
And it has been held that, to necessitate a reply, a 
pleading intended as a counterclaim should be desig- 
nated as such,** and where the facts constituting a 
counterclaim are pleaded merely as a defense, no re- 
ply is necessary,** even though there is a prayer for 
Where an answer may be con- 
strued as setting up either a defense merely or a 


plaint.+? 


requires a reply.*? 


plaintiff.** 


affirmative relief.48 


41. Hammitt v. Porter, 71 Colo. 
511, 208 P 452; State v. Highth Judi- 
cial Dist. Ct., 32 Mont. 37, 79 P 546 
(answer alleging contributory negli- 
gence). 

Answer averring payment where 
complaint alleges nonpayment see 
Payment § 154. 

42. Generally see Set-Off 
Counterclaim [34 Cyc 629]. 

43. Ky.—Davis v. Dycus, 7 Bush 4; 
Moore v. Jackson, 6 Ky. Op. 138. 

Minn.—Memphis First Nat. Bank v. 
Kidd, 20 Minn. 234; Lash v. McCor- 
mick, 17 Minn. 403; Englebrecht v. 
Rickert, 14 Minn. 140. 

N. Y.—Bates v. Rosekraus, 37 N. Y. 
409, 4 Transcr. A. 332, 4 AbbPrNS 276; 
cary) v. Williams, 7 Lans. 416; Burke 

Thorne, 44 Barb. 363; McKensie v. 
Skeet 17 N. Y. Super. "192: Whitney 
v. Considine Inv. Co., 104 ‘Misc. 688, 
173 NYS 66 [aff 187 App. Div. 960 
mem, 175 NYS 926 mem]; 
L.. Ins. Co, v. Bradley, 21 
{aff 142 N. Y. 660 mem, 37 NF: 569 
mem]; De lLeyer v. Michaels, 5 
AbbPr 203; Dillaye v. Niles, 4 AbbPr 
253° Davidson v. Remington, 12 
HowPr 310. 

N. C.—United Commercial Bank v. 
Watts, 190’ N. C. 852,.129 SE 151. 
ype a ation v. Finkel, 86 Pa. Super. 
Utah.—Tate v. Shaw, 35 Utah 240, 
99 P 1007; Tate v. Rose, 35 Utah 229, 
99 P 1003. 
fe ee vy. Schweitzer, 36 Wis. 

Ont.—Smith vy. Ransom, 2 OntWN 
921, 18 OntWR 916. 

And see cases infra notes 44-49. 

[a] Allegations held not to con- 
stitute counterclaim.—(1) In an ac- 
tion on a note, allegations in defend- 
ant’s answer that her indorsement 
was procured by fraud, coercion, and 
duress, and praying for a cancella- 
tion of such indorsement, is not a 
counterclaim, but a matter in defense 
to which no reply is necessary. 
United Commercial Bank v. Watts, 
190 N. C. 852,129 SH151. (2) Inanac- 
tion for part of the purchase price, 
where the complaint stated that the 
land was sold as a tract and not by 
the acre, allegations in the answer 
that the agreement was by the acre 
and that therefore the land had been 
fully paid for, stated a defense and 
not a counterclaim, and plaintiff was 
not called upon to reply thereto. Gal- 
roa vy. Goolsby, 176 N. C. 635, 97 Si 

44. Monarch v. Scott, 7 Ky. Op. 
Sti uinn) y. Rugg, 19. Minne Wed; 
Dinan v. Coneys, 143 N. Y. 544, 38 NE 


and 


715; Walker v. American Cent. Ins. 
Conse NYY. 167,038 NE 106s)  Vas- 
sean. Va uivine ston, (13 ON. oY ))248% 


Thompson v. Sickles, 46 Barb. (N. Y.) 
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counterclaim, it will, in order to raise an issue, in the 


absence of a reply, be construed as a defense.*® 


49; McGee v. Felter, 75 Misc. 349, 
1385 NYS 267; Nichols v. Boerum, 6 
AbbPr (N. Y.) 290 [overr Lemon v. 
Trulli a6: velo wile nGNese.) aon will 
de Sande v. Hall, 13 HowPr (N. Y.) 
458; Lemon vy. Trull, 13 HowPr (N. 
Y.) 248 [aff 16 HowPr 576 note]. 
Compare Scribner v. Levy, 1. Silv. 
Sup. 143, 4 NYS 918 (holding that a 
cause of action existing in favor of 
defendant against plaintiff's assignor 
abet a counterclaim which required a 
rep 

ae Allegations held to constitute 
counterclaim.—Adams v. Casaway, 7 
Kya ssa dl se eye OparsGio. 

[b] Allegations held not to con- 
stitute counterclaims.—Prichard  v. 
Peace, 98 Ky. 99, 32 SW 296, 17 KyL 
662; Duffy v. Duncan, ey) N. ¥Y.) Lh 
Laff 32 Barb. 587]; Rogers v. King, 
66 Barb. (N. Y.) 495; Burke v. Thorn, 
44 Barb: (ON. YY.) . 363; Bissell) v. 
Pearse, 21 HowPr (N. Y.) 130. 

45. Hatzel v. Hoffman House, 2 
App. Div. 120, 37 NYS 598; Leibovitz 
¥.. Utopia, Land Co.) 107 NYS i135. 
See also Bowsky v. Schlichten, 76 
Misc. 206, 134 NYS 600 (holding that 
an answer setting up certain facts, 
failing to pray for affirmative relief 
and asking only for a dismissal, was 
a separate defense rather than a 
counterclaim, and required no reply). 

[a] Defense of set-off or recoup- 
ment requires no reply. Vassear v. 


Livingston, 13 N. Y. 248; Mann vy. 
Palmer, 3 Abb. Dec. (N. Y.) 162, 2 
Keyes 177; Lehman vy. Cores-Marti- 


nez Co.y 17d Appi Dive 8525157 (NYS 
647 [rev 155 NYS 218] (where defend- 
ant pleaded as a set-off matter which 
in fact constituted a counterclaim); 
Hatzel v. Hoffman House, 2 App. Div. 
120, 37 NYS 598; Thompson v. Sick- 
les, 46 Barb. (N. Y.) 49; American 
Dock, ete., Co. v. Staley, 40 N. Y. Su- 
per. 539; Farrell v. Amberg, 8 Misc. 
220, 28 NYS 564 [aff 151 N. Y. 670 
mem, 46 NE 1146 mem]; Van Valen 
v. Lapham, 13 HowPr (N. Y.) 240. 

46. Cal.—McAbee vy. Randall, 41 
Cal. 7136: 

Minn.—Broughton y. Sherman, 21 
Minn. 431. 

Mont.—Babcock v. Maxwell, 21 
Mont. 507, 54 P 943. 

N. Y.—American Guild v. Damon, 
186 N. Y. 360, 78 NE 1081; Spoftord 
v. Rowan, 124 N. Y. 108, 26 NE 350; 
Baker v. Hotchkiss, 97 N. Y. 395 
[aff 27 Hun 399]; Equitable L. Assur. 
Soe; v. Cuyler,75 N.Y. 511: McCarter 
v. Davis, 202 App. Div. 519, 194 NYS 
688; Young v. Stillwater Crushed 
Stone Co., 153 App. Div. 453, 188 NYS 
539; Delmar v. Delmar, 65 App. Div. 
582, 72 NYS 959; Deering v. New 
York, 51 App. Div. 402, 64 NYS 606; 
Cockerill v. Loonam, 86 Hun 353; 
Burke v. Thorne, 44 Barb. 363; La- 


Cross complaint.°° 
distinguished from a counterclaim, is provided for by 
statute as a separate pleading,*! a reply is not neces- 
sary where the answer does not in fact contain a cross 
complaint ;°? and merely naming a pleading a. “cross 
complaint” does not necessarily make it such so as to 
require a reply.°? 
sary where the eross complaint is irrelevant to the 
ease stated by plaintiff,>+ or where the cross com- 
plaint is styled an 
cross complaint directed solely against other parties 
who are not in court cannot be taken as confessed 
against plaintiff for failure to reply.°° Where every 
fact pleaded in the cross bill is put in issue by the al- 
legations of the complaint and amended answer, no 
reply need be filed.°? 

[§ 399] e. Defective, 
or Unnecessary Answer. 
new matter, admitting their truth, do not constitute 


Where a cross complaint, as 


Likewise a reply may be unneces- 


“answer” by defendant.®> But a 


Insufficient, Unauthorized, 
Where the allegations of 


fond v. Lassere, 26 Mise. 77, 56 NYS 


459; Ortiz v. Cornell, 116 NYS - 89; 
Wood v. Gordon, 18 NYS 109; Morris 
v. Chamberlain, 14 NYS 702; Favilla 


v. Moretti, 13 NYS 707; Wood v. Gor- 
don, 13 NYS, 595 [aff 18 NYS 109]; 
Avery v. New York Cent., etc., R. Co., 
6 NYS 547 [aff 117 N. Y. 660 mem, 22 
NE 1134 mem]. But see Hume v. 
Woodruff, 197 App. Div. 510, 189 NYS 
382 (holding that, in an assignee’s 
suit to foreclose a mortgage, a so~ 
called separate defense, alleging the 
deposit by the mortgagee of the mort- 
gage as collateral security for debts 
of a corporation, the deposit by de- 
fendant of other collateral sedurity, 
and the guaranty by her of the cor- 
poration’s debts, that defendant’s se- 
curities had been sold for such debts, 
and she had been required to make 
payments on account. of the indebted- 
ness, and that the mortgagee had 
avoided payment of any part of the 
indebtedness, and seeking contribu- 
tion from the mortgagee to the ex- 
tent of the total amount claimed to 
be due under the mortgage, although 
called a ‘‘defense,’’ was in form, ef- 
fect, and substance a “‘counterclaim,” 
and a reply thereto was not only 
proper, but required under § 514); 
McCrea v. Hopper, 35 App. Div. 572, 
55 NYS 136 [aff 165 N. Y. 633 mem, 
59 NE 1125 mem] (holding that a 
counterclaim need not be named as 
such, but that if an affirmative judg- 
ment is demanded a reply is neces- 
D.—Regan v. Jones, 


sary). 
N. t4 IN. D: 
591, 105 NW 613. : 


s. D.—State v. Coughran, 19 S. D. 
271, 103 NW 31 [overr in effect Huron 
v. Meyers, 13 S. D. 420, 83 NW 553]. 


Pais ei v. Madigan, 28 Wis. 
47. See cases supra note 46. 
48. Ortiz v. Cornell, 116 NYS 89; 


Wood v. Gordon, 13 NYS 595 [aff 18 
NYS 109]. 

49. Bates v. Rosekrans, 23 HowPr 
98 [Lath Sie NS YR 409. 42 transcerseAe 
332, 4 AbbPrNS 276]. 

50. Answer to cross complaint of 
conser anny or third party see supra 

51. See supra § 380. 

52. Goldman vy. Bashore, 80 Cal. 
146, 22 P 82; Harrison v. McCormick, 
69 Cal. 616; 11 P 456; Doyle v. Frank- 
lin, 40 Cal. 106; Haight Vv. yom 5 
Cal. Unrep. Cas. 761, 34 P2712 


53. Harrison v. McCormick, ‘69 Cal. 
616, 11 P 456; Pfister v. Wade, 69 
Cale 3'3,2 LOS PNS6Or 


54. Royon vy. Guillée, 62 Cal. 536. 
55. Shain v. Belvin, 79 Cal. 262, 21 
Peat: 
bah Scott v. Wilson, 2 Bush (Ky ) 
57. Medland vy. Walker, 96 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a defense®® or counterclaim,°® a reply is not neces- 
sary. So evidence set up in the answer,®® or a de- 
fense defectively pleaded,*! or a counterclaim insuf- 
ficiently pleaded,®? need not be replied to. So no 
reply is necessary to a plea which, being unauthor- 
ized, should be stricken from the files or disregarded 
by the court;°* or to an unnecessary answer which 
is nevertheless filed.®*4 

Answer alleging conclusions of law. There need 
be no reply to a legal conclusion alleged in the an- 
swer.®> 

{§ 400] f. Effect of Dismissal of Part of Com- 
plaint. -Where the dismissal of a count in a declara- 
tion carries with it a plea, no reply is necessary to 
such plea.®® So, if a replication contain a nolle prose- 
qui as to certain of the counts to which defendant 
has pleaded, this removes the necessity of replying to 
so much of defendant’s plea as relates to those 
counts.°* 

[§ 401] g. Successive Replies.°* Facts alleged by 
a defendant need be replied to but' once, and where 
defendant again answers after the filing of a supple- 
mental petition, but sets up no new facts, the reply 
to the original answer is sufficient as a reply to the 
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second answer;*®? but if a new defense is set up im 
an amended answer, the reply to the original answer 
cannot stand as a reply to the new defense.?° Simi- 
larly, refiling a reply to an original answer is suffi- 
cient to put in issue facts realleged in an amended 
answer.‘ 

[§ 402] 3. Right To Reply and Effect of Unneces- 
sary Reply—a. In General. Generally a plaintiff 
has no right to file a reply when a reply is not re- 
quired by statute or order of court,?? although in 
some jurisdictions the rule seems to be to the con- 
trary.‘? And even where the right exists it may be 
waived.7* Under the common-law system, where the 
plea concludes to the country, plaintiff cannot reply 
with any new matter but must either accept it by a 
similiter or demur.*® So a good’special traverse can 
be answered only by joining issue thereon, and not 
by filing a:replication.7® 

Leave of court.’” The power to permit a reply to 
be filed les in the discretion of the court.7* On 
plaintiff’s motion for leave to file a reply after the 
overruling of a demurrer to the answer, the court 
should not hear affidavits in plaintiff’s behalf without 
also hearing counter-affidavits on the part of defend- 


175, 64 NW 797. 

BBs ole SU. Seay. Atwill, 
Cas. No. 14,475. 

Colo. Hickey v. Anheuser-Busch 
Pewee Assoc., 36: Colo. 386, 85 P 

38. 

Ind.—Brageg v. State, 30 Ind. 427; 
Numbers v. Bowser, 29 Ind. 491; De- 
bord v. La Hue, 26 Ind. 212. 

Kan.—West v. Cameron, 389 Kan. 
736, 18 P 894; Wilson v. Fuller, 9 
Kan: 76,2 

Ky.—Woods v. Davis, 153 Ky. 99, 
154 SW 905; Shell v. Asher, 102. SW 
879, 31 KyL 566. 

- Minn.—Craig v. Cook, 28 Minn. 232, 
9 NW 712. 

Mont.—Adams v. Durfee, 67 Mont. 
slope) Pe.664: fe» ai v. Maxwell, 
29 ene 31, 74 P-64. 

N. Y.—Johnson_ v: Andrews, 34 
Mise. 89; 68 NYS 764; O’Gorman v. 
Arnoux, 63 HowPr 159; Myatt v. Sar- 
atoga County Mut. Ins. Co., 9 HowPr 
488; Richtmyer v. Haskins, 9 HowPr 
481; 
Road Co., 8 HowPr 237; Simpson Vv. 
Loft, 8 HowPr 234; Putnam v. De 
Forest, 8 HowPr 146; 
shimer, 8 HowPr 9; Brown vy. Spear, 
5 HowPr 146, 3 CodeRep 492. 
Tex:—Patterson v. Goodrich, 3 Tex. 

ee es 
Eng.—Clarke v: Bradlaugh, 7 Q. B. 
Der Sae 

{a] Frivolous plea need not be re- 

plied to. Gist v. Steele, 1 Bibb. (Ky.) 


Bidalis 
Mallory v. Leiby,.1 Kan. 97. - 

60. Cuenin v. Halbouer, 32 Colo. 
5) 74:-P: 515 elena .Nat.).Bank- ¥. 
Rocky Mountain Tel. Co., 20 Mont. 
379, 51 P 829, 68 AmSR 628: Steinway 
Vv. Steinway, 68 Hun 430, 23 NYS 945; 
Denman vy. Brennamen, 48 Okl. 
149.°P 1105, LRA1915E 1047. 

[a] Answer setting up evidentiary 
facts by way of denial need not be re- 
plied to. 
Okl. 566, 149 P 1105, LRA1915E 1047; 
Terrapin y. Barker, 26 Okl. 93, 109 Pp 
9313 

61. Ala.—Broyles v. Central of 
Georgia R. Co., 166 Ala. 616, 52 S 81, 
139 AmSR 50. 

Tll.— Millikin Nat. Bank v. Gebhart, 
244 Ill. A. 388. 

Ky.—Sanders y. Helfrich Lumber, 
ete:, Mfg.-Co., 98 SW:54, 29 KyL 466. 


24 #F. 


Minn. =State v. Lambert, 171 Minn.. 


869, 214 NW 653. 

Pq.—Beatty v. Boyson, 62 Pa. Su- 
per. 483. 

Tex.—Texas Mut. L. Ins. Assoc. v. 
Wilson, (Civ. A.) 19 SW (2d) 591. 

62. Smith v.. Standard Laundry 
Mach: :‘Co., 11 Daly (N. Pee 154; Ro- 
mano v. irsch, 7 Mise. 147, 27 NYS 


Roosa v. Saugerties, ete., Turnp. | 


Loomis v. Dor-. 


566, 


Denman y. Brennamen, 48, 


246. 

63. Howlett v. Mills, 22 Ill. 341 
(duplicate plea); Wilson v.. Hamil- 
ton, 4 Serge. & R. (Pa.) 238. 

64. La Grange County v. Kromer, 
8 Ind. 446. 

65. Colo.—Denver Circle R. Co. v. 
Nestor, 10 Colo. 403, 15 P 714. 

Minn.—State v. Lambert, 171 Minn. 
369, 214 NW 653.’ 

Mo.—State v. Williams, 77 Mo. 463; 
Dix v. German Ins. Co., Mo, A. 34. 

Mont.—-Tucker v. Missoula Light, 
etc., oe hil MONT is Opes Le 

Y.—Jordan v. National Shoe, 
etc., Bank, 74 N. Y. 467, 30 AmR 319; 
Peo. Vv. Mar Iborough Highway 
Commrs., 54 N. Y. 276, 13 AmR 581; 
Scofield v. Whitelegge, 49 N. Y. 259. 

Or.—lLarsen v. Oregon R., etc., Co., 
U9 Or 240; 23° P 974. 


Pa.—Beatty v. Boyson, 62 Pa. Su- 
per. 483. 
66. Shreffler v. Nadelhoffer, 133 


Ill. 536, 25 NE 630, 23 AmSR 626. 


gen Carpenter y. McClure, 40 Vt. 
68. Number of replications allow- 


able see infra §§ 434-436 

69. Dreilling v. Battle Creek First 
Nat. Bank, 43. Kan, 197,23 P94, 19 
AmSR 126; Ruby’ Carriage COs = 35 


| Kremer, 81 SW 251, 26 KyL 274. 


70. Stewart v. American Exch. 
Nat. Bank, 54 Nebr. 461, 74 NW 865. 

71. Crosby v. Bastedo, 57 Nebr. 15, 
77 NW 364. 

72. Ark,—St. Louis Iron Mountain, 


etc., R. Co. v. Higgins, 44 Ark. 293; 


George y. St. Louis, ete., R. Co., 34 
ATK.) 61/3: 

Dak.—Gull River Lumber Co. v. 
Keefe, 6 Dak. 160, 41 NW 743. 

La. Young v. Morgan City, 129 La. 
339, 56 S 303; Chapman vy. Roseland 
Veneer, etc., Co., Ltd., 4 La. A. 634; 
Monroe Hardware Co., Inc. v. Delatte, 
4 La. A. 66. 

Okl.—Detroit Automatic Scale Co. 
Vay Lomo Owl Lad, Leo Pr 908. 

Pa.—Middletown, ete, Cons. Wa- 
ter Co. v. Middletown Borough, 3 Pa. 
Distind.1Go- 87. 

S. C.—Eegan y. Bissell, 54 S. C. 80, 
32 SE 1. 

S. D.—Stenson v. Elfmann, 26 S. D. 
134, 128 NW 588. , 

Wis.—Wood v. Lake, 13 Wis. 84. 

fa] In New York (1) it has been 
held that, where a reply is not neces- 
sary under the code, plaintiff has no 
right to file, and defendant cannot be 
compelled to receive, a reply to his 
answer. Davis Confectionery Cor ‘Vv. 
Rochester German Ins. Co., 141 App. 
Div. 909,126 NYS 723; Dillon v. ieee. 


‘Ave. R. Co., 46 ON. Xu Super. 21; Dick- 


son y. Niles, 123 Misc. at, 206 NYS 


101; Simmons v. Simmons, 4 NYS 
221, 21 AbbNCas 469; Sterling v. Met- 
ropolitan «LL. -Ins; +Co.,) 163 INYSt., 96; 
Bracket v. Wilkinson, 13 HowPr 102; 
Simpson v. Loft, 8 HowPr 234; Wwil- 
liams v. Upton, 8, HowPr 205; Mc- 
Donald v. Davis, 1 NYMonthLBul 20. 
See Dinan v. Coneys, 143 N. Y. 544, 
38 NE 715 (holding that, where facts 
pleaded as a counterclaim are not 
proper to be interposed as such in the 
particular action, the objection is 
not waived by replying to the answer, 
but may be made on the trial). (2) 
In a case decided by the court of ap- 
peals it was held that, although am 
answer setting up new matter by way 
of defense is not necessary unless 
the court requires it, this does not 
deprive plaintiff of the privilege of 
replying if he so desires. In this 
case, however, the reply was not re- 
jected by defendant, but retained, and 
the question whether he could be 
compelled to accept it was not neces- 
sarily involved. Sullivan v. Traders’ 
Ins: Co i694N. Yer 213'. 62) NiByALaG: 

73. Bowen v. Laird, 166 Ind. 421, 
77 NE 852; Moore -v. Northwestern 
Mut. L. Ins. Co.,, 192, Mass. 468; (78 
NE 488, 7 AnnCas 656; J. F.. White 
Co. v. Carroll, 146 N. C. 230, 59 SE 
678; Thompson v. Yockney, 23 Man. 
571, 14 DomLR 332, 25 WestLR 602. 

[a] While an answer of non est 
factum generally closes the issue, and 
no reply is required (see supra § 39T} 
a reply may be pleaded to such an- 
Sswer in a proper case. Bowen v. 

Laird, 166 Ind. 421, 77 NE 852; Brick- 
ley v. eC wenas! 131 Ind. 3, 30 NE 708; 
eas are Cot Vs Viking Sprin-— 
kler Ind. A. 179, 161 NE 389 
(all Noraay that a reply of estoppel 
may be pleaded to such answer). 

74. Guerin v. Guerin, 270 Ill. 239, 
110 NE 402; Strait v. Rock Hill, 104 
SG 106; 88 SE 469. 

[a] By actively participating in 
the trial of a cause and until its con- 
clusion, complainants waived their 
right to file replications, or afterward 
to insist that the cause was not at 
issue. Guerin v. Guerin, 270 Ill. 239, 
110 NE 402. 

Waiver of want of pleadings gen- 
erally see infra § 1246. 

75. Cleaton v. Chambliss, 6 Rand. 
(27 Va.) 86. 

76. Rogers v. Barth, 117 Ill. A. 
323; State v. Chrisman, 2 Ind. 126. 

Tender and joinder of issue see in- 
fra § 1145. 

77. Ieave to reply after expiration 
of time prescribed see infra § 404. 

78. State v. Martin, 191 N. C. 401, 
132 SE 14. 
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ant.?® 


continuanee.®® 
Effect of unnecessary reply.’ 


sion in whole or in part.®? 


[§ 403] b. Notice of Special Defense under Gen- 
In many of the jurisdictions where the 
statutes authorize or require a notice of any special 
defense under the general issue, as a substitute for a 
special plea in bar,** a replication to the notice is 
not permissible,*® although in some jurisdictions a 
counter notice or brief statement in reply may be 
filed with the formal joinder on the general issue.®® 


eral Issue. 


79. Rish v. Seaboard Air Line R. 
Coy LO8eS. Ce 30,598 SH 250. 

0. Wichita Falls v. Whitney, 
. Civ. A.) 11 SW (2d) 404. 

81. Striking pleading from files see 
intra, '§. 97.7. 

82. Ark.—St. Louis, etc., R. Co. v. 
Higgins, 44 Ark. 293. 

Dak.—Gull River Lumber Co. v. 
Keefe, 6 Dak. 160, 41 NW 743. 

Ind. T.—Madden vy. Anderson, 5 
Ind. T. 552, 82 SW 904. 

N. Y.—Avery v. New York, etc., R. 
Co., 6 NYS 547 [aff 117 N. Y. 660 mem, 
22 NE 1134 mem]. 

N. D.—Scott v. Northwestern Port 
-Huron Co., 17 N. D. 91, 115 NW 192. 

[a] Its sufficiency will not be in- 
quired into on demurrer.—Avery Vv. 
New York, etc., R. Co., 6 NYS 547 
{aff 117 N. Y. 660 mem, 22 NE 1134 
mem]. 

“{b] In Arizona the filing of an un- 
necessary reply has been held to be, 
at most, a technical error in pleading. 
Crane v. Franklin, 17 Ariz. 476, 154 
P 1036. 

83. Garland Corp. v. Waterloo L. & 
T, Co., 185 Towa 190, 170 NW. 373: 
Johnson v. Butler, 41 S. D. 236, 170 
NW 140. 

[a] Tilustration.—In action on a 
note, where defendants pleaded that 
they had given collateral, a reply, 
admitting receipt of collateral which 
was applied on the note within the 
period of limitations so as to toll the 
statute, was superfluous, and its only 
effect was to bind plaintiffs by any 
admission therein against their inter- 
est. Johnson y. Butler, 41 S. D. 236, 
170 NW 140. 

84. See supra § 322. 

85. Conn.—Curtis v. Gill, 34 Conn. 
, 49: Hawley v. Middlebrook, 28 Conn. 

527. 


Tll.— Bailey v. Valley Nat. Bank, 
127 Ill. 332, 19 NE 695 Saft DAS be AS 
642]; Burgwin v. Babcock, 11 M11. 
28. 

Mich.—McFarlane vy. Ray, 14 Mich. 
465; Rosenbury v. Angell, 6 Mich. 
508. 

N. H.—lLeslie v. Harlow, 18 N. H. 
518. 


Oh.—Van Ingen v. Newton, 1 Disn. 
458, 12 Oh. Dec. (Reprint) 732. 

Pa.—McCutchen v. Nigh, 10 Serg. & 
R. 344; Bruner v. Gregg, 4 WklyNC 
368. 

Tenn.—Hart v. Reynolds, 1 Heisk. 
208; West v. Tylor, 2 Coldw. 96. 

Vt.—Nott v. Stoddard, 38 Vt. 25, 88 
AmD 633. 

fa] A notice of set-off can be met 
only by evidence, and a replication 
cannot be interposed. Menke v. Barn- 
hart, 137 Ill. A. 223. 

[b] Replication by rule of court. 
—It seems that at one time in Michi- 
gan a rule of court provided for the 
filing of a replication to the notice of 
defense. Craig v. Grant, 6 Mich. 447. 

[ce] Criticism of this construction 
of the statutes.—This view of the 
change made by the statutes’ which 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Where the replication does not require addi- 
tional evidence by defendant, the court may allow the 
repheation to be filed without granting defendant a 


It is generally held 
that if a reply is filed in a ease where no reply is re- 
quired, it is to be treated as a nullity,®? although it 
may bind plaintiff in so far as it constitutes an admis. 


| pleading, has not, 
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mature.?° 


reply.°? 


provide for a notice of defense in lieu 
of special pleas in bar, has been criti- 
cised as merely transferring the diffi- 
culties experienced by plaintiff, un- 
der the widened scope given the gen- 
eral issue, to defendant. In an Ohio 
case the court said: “This form of 
in my opinion, im- 
proved the practice. It'confers upon 
defendants nothing but security 
against the operation of a special de- 
murrer, whose main office is to point 
out legal defects, and afford oppor- 
tunity for their remedy, by amend- 
ment. Whereas it exonerates a plain- 
tiff from selecting one of the many 
matters he may wish to rely upon, in 
his replication and from exposing on 
the record the legal objections he in- 
tends to make, and leaves him at lib- 
erty, on the trial, to introduce proof 
of as many matters in opposition to 
the notice as he pleases, and to rely 
upon one or all of them; or the option 
of suddenly springing upon his op- 
ponent, objections to the notice, to the 
exclusion of all the testimony of- 
fered, and of the entire defense.” 
Reynolds v. Rogers, 5 Oh. 169, 172. 
86. Trask v. Patterson, 29 Me. 499; 
Peete v. Titcomb, 16 Me. 423, 13 Me. 


eal Filing counter notice optional 
with plaintiff.—In the absence of a 
rule of court requiring it, the filing of 
a counter notice or brief statement is 
optional with plaintiff. Trask v. Pat- 
terson, 29. Me. 499; Pratt v. Knight, 
29 Me, 471. 

[b] In Massachusetts the general 
issue with notice of new matter may 
not only be pleaded to the declaration 
but to any matter specially pleaded, 
whether in the plea, replication, re- 
joinder, or at any other stage in the 
common-law system of successive 


pleading. Williams y. Coggeshall, 8 
Cush, 377; Robinson v. Wadsworth, 
8 Mete. 67; Robinson v. Hitchcock, 8 
Metc. 64. 


{c] In New Jersey, under Pract. 
Act § 119, where defendant, with the 
general issue, gives notice of a spe- 
cial defense, plaintiff, if he wishes to 
avoid such defense, must give notice 
of special matter in avoisence: Com- 
monwealth Roofing Co. v. Palmer 
Leather Co., 67 N. J. L. 566, 52 A 389. 

87. Cross references: 

Equity practice see Nquity §§ 588-590. 
Time for filing or service of: 
Affidavit of defense see supra § 3349 
Answer to amended pleading see in- 
fra § 761. 
Declaration or complaint see supra 
§ 196 : 


Demurrer see infra §§ 463-466. 
Plea or answer see supra. §§ 228-239. 
Pleadings generally see infra § 919 
et seq. 
Waiver of objections see infra § 1228 
et seq 
88. dee statutory provisions; 
cases infra this note. 
[a] It will be presumed that a re- 


and 


ply was filed in time until the con-, 


Leave to file after time.°* 
tained, a reply cannot be filed after the expiration of 
the preseribed time,®? although, on the other hand, it 
has been held that a reply delivered after the expira- 
tion of the prescribed time, without an order extend- - 
ing the time, is a good pleading, if no further step 
has been taken by defendant before delivery of the 
But an extension of time is permissible in 
the diseretion of the court upon good cause shown,?* 
and a reply may be allowed even after the trial is 


[$$ 402-404 7 

[§. 404] 4. Time for Filing or Service.*7 The time 
when a reply must be filed or served is usually fixed 
by statute or rule of court,®*® but these statutes are 
given a liberal construction in the interest of jus- 
tice.8° A reply filed after application for leave to an- 
swer, but before the proposed answer is filed, is pre- 


Unless leave is first ob- 


trary is proved. Lyon yv. Tallmadge, 
14° Johns? “(Ni - Ys). 5012 

[b] Constination of statute. 
Flournoy v. Munson Bros. Co., 51 Fla. 
198, 41 S 398; Rumley v. Winn, 22 Q. 
Be eDe-265. 

[ec] Construction of rules of court. 
—Thompson y. Yockney (Man.) 8 
DomLR 776, 22 WestLR_ 863, 3 
WestWkly 591 [app dism 23 Man. 571, 
14 DomLR 332, 25 WestLR 602]. 

[d] Computation of time.—San- 
ders v. Sanders, 31S. C. 604. 9 SE 813. 

fe] In New Brunswick, where 
plaintiff has been served with a de- 
mand of replication, and has after- 
ward obtained an order allowing him 
to plead and demur at the same time 
to defendant’s pleas, he must do both 
within the time allowed by the de- 
mand. Macmonagle v. Campbell, 36 
N. B. 468. 

[f] In Quebec (1) plaintiff is fore- 
closed from replying to the defense 
on the seventh day after it is filed 
whether or not it is accompanied by 
an inscription in law. and the case 
is ready for trial the day when judg- 
ment is rendered on such inscription. 
Montreal Tramways Co. v. Jacques, 21 
Que. Pr. 310, 26 RevLeg 268 frev 21 
Que. Pr. 66]. (2) Although Civ. Proc. 
arts 177, 183 speak only of defendant, 
plaintiff may demand by dilatory ex- 
ception an extension of the time for 
replying to a plea of payment, when 
such plea renders it necessary to call 
in his landlord or others en garantie. 
Dionne v. Ouellet, 6 Que. Pr. 190. 

89. Burke v. Miller, 4 Gray 
(Mass.) 114 (holding that, where a 
reply was required by statute to be 
filed before trial, plaintiff was enti- 
tled, after one trial, to file a reply at 
any time before’ another trial); 
Sheardown v. Good, 4 OntWN 768, 23 
OntWR 960. ° 

90. Arizona Min., ete., Co. v. Ben- 
ton, 22 VAmiZze: 37 35t 000 O52. 

- 91. Filing nunc pro tune see infra 
text and notes 7-9. 

Imposition of terms see infra text 
and note 11. 

92. Craig v. Pierson Lumber Co., 
179 Ala. 535, 60 S 838: Clute v. Hazle- 


ton, 51 Iowa 355, 1 NW 672: Osgood 
v. Haverty, McC. (Kan.) 182; Bliss 
v. Burnes, McC. (Kan.) 91. 


[a] After default has been entered 
against a plaintiff, he cannot file a 
reply until it is set aside, except by 
leave of court. Clute v. Hazleton, 51 
Towa 355, 1 NW 672. 

93. Wright v. Wright, 13 Ont. Pr. 
268; Hay v. Canadian Pac. R. Co., 10 
Sask. L. 255, [1917] 2 WestWkly 829; 
Clarke v. Fawcett, 6 Terr. L. 288, 5 
WestLR 322. 

[a] Aliter where any further step 
in the action has been taken between 
the filing of the defense and the re- 


ply. Hay v. Canadian Pac. R. Co., 10 


Sask. L. 255, [1917] 2 WestWkly. 829 
94. Ala. — Craig vy. Pierson Lumber 
Co., 179: Ala. 535, 60°S 838. 
Cal. —Siple v. Knapp, 39 Cal. A. 638. 


up a ae 


§ 404] 


commenced;*> and even though an extension is 
granted without a sufficient reason, it is not ground 
for reversal.°® Under astatute allowing amendments 
in furtherance of justice, a party may be allowed to 
file his reply after resting his case on the evidence.®? 
But it has been held that an offer to file a reply after 
a motion has been made for judgment on the plead- 
ings,°®® or after the argument to the jury is elosed,°® 
comes too late; and that no issue can be taken on an 
unanswered plea after trial and judgment. 
other hand, where both parties try a case upon the 
theory that the issue sought to be made by the reply 
was made, leave to file a reply after the case is heard,? 
or after verdict,’ has been held not an abuse of dis- 
Where the statute requires the reply to be 
verified,* it is error to permit a reply to be filed out 
of term time where it is not verified and defendant 


cretion. 


has not waived verification.® 


Reply by codefendant. The court may, in its dis- 


179P 537; 


Ill.—Peterson v. Pusey, 237 Ill. 20' 
86 NE 692 [aff 141 Ill. A. 578]; Gef- 
598, 81 NE 


finger v. Klewer, 227 Ill. 
712 


Iowa.—Ellis v. Oliphant, 159 Iowa 
514, 141 NW 415; Williams v. Niag- 
ara F. Ins. Co., 50 Iowa 561. 

Ky.—Esterman Verkamp Co. v. 
Rouse, 211 Ky. 791,278 SW 124. 

Minn.—Roesler v. Union Hay Co.., 
131 Minn. 489, 154 NW 789. 

Mo.—Quackenboss v. Harbaugh, 298 
Mo. 240, 249 SW 940; Beach v. Curle, 
15 Mo. 105; Novosel v. Mid-West L. 
Ins. Co., (A.) 276 SW 87. 

Nebr.—Hartford F. Ins. Co. v. 
Corey, 53 Nebr. 209. 73 NW 674. 

N. J.—Treftz v. Kirby, (Sup.) 146 
A tas, 


M.—Riverside Sand, etc., Mfg. 
oot Hardwick, 16 N. M. 479, 120 P 


N. Y.—Joseph v. Herzig, 156 App 
Div. 809, 142 NYS 36; Strauss v. Edel- 
stein, 48 App. Div. 553, 62 NYS 925: 
Two Hundred Ten West 56th St. Co. 
v. Pantinakis, 125 Misc. 762, 211 NYS 
851; Rose v. Hogeboom, 1 HowPr 66. 

N. C.—Chadwick v. Karkman, 159 
Ne C.. 1259;.-74..SHs 968; McMillan v. 
Baxley, 112 N. C. 578, 16 SE 845. 

Oh.—Greve v. Cincinnati Tract. Co., 
15 OhNPNS 289. 

Okl.—Derry v. State, 109 Okl. 244, 
235 P 158; Schaff v. Hudgins, 98 Okl. 
219, 225 P 913; Wallace v. Merfeld, 95 
Okl. 296. 219 P 702: Sulzberger, etc., 
Co. v. Strickland, 60 Okl. 158, 159 P 
ees v. Harris, 37 Okl. 472, 132 


Or.—Beaverton Bank v. Godwin, 12/ 
Or. 166, 264 P 356. 

Pa.—Pennsylvania R. Co. v. Penn- 
sylvania-Ohio Electric Co., 296 Pa. 40, 
145 A 686. 

Porto Rico.—Juncos Cent. 
Rodriguez, 16 Porto Rico 286. 

S. D.—Hallam v. Henkin, 31 Sanp, 
637. 141 NW 784. 

Tex.—Cotton v. Thompson, (Civ. A.) 
159 SW 455. J 

Utah.—Sharp v. Cankis Gianulakis, 
63 Utah 249, 225 P 337; Taylor v. 
Los ener es) etc., Py Co., 61 Utah 524, 


216 
Wash.—Mounts > v. Goranson, 29 
165 Wis. 


Co; an: 


Wash. 261, 69 P 740. 

Wis.—Guild v. Deniston, 
123. 161 NW. 357. 

Wyo.—White Auto. Co. v. Hamilton, 
31 Wyo. 390, 226 P 687. 

Ont.—Qua v. Canadian Order of 
Woodmen of World, 5 Ont. L. 51, 2 
OntWR 8, 23 CanLT 51; Kelly v. 
Riches, 21 OntWN 194. 

See Miller v. Archibald, 33 N. S. 
189, 20 CanLTOccNotes 136 (holding 
that the court acted on a wrong prin- 
ciple in refusing leave to reply). 

“Tt is within the sound discretion 
of the court to permit a reply to be 
filed at any stage of the proceedings, 
in order that substantial justice may 
be done and that the parties may not 


PLEADING 


defendant.® 


On the 


trial.§ 


trial.® 


Filing nunc pro tunc. 
file a replication on which defendant has taken issue 
and a trial has been had may be cured by an order 
to file nune pro tune.’ 
file a reply after trial and verdict, the court may al- 
low it to be filed nune pro tune, as of the date of 
So, where leave is given to file a reply after 
the trial is in progress, it may be allowed to be filed 
nune pro tune as of the time the case was called for 


Affidavit of merits. 
should properly accompany a request for leave to file, 
it may nevertheless be dispensed with by the court 
under proper circumstances.!° 
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cretion, permit a defendant to reply out of time to 
new matter contained:in the cross petition of a co- 


An accidental omission to 


And when leave is given to 


Where an affidavit of merits 


Terms may be imposed when the filing of a reply 


be deprived of a substantial right by 
reason of any neglect or omission on 
the part of their counsel, provided no 
prejudice resulted to the adverse 
party.” Greve v. Cincinnati Tract. 
Co., 15 OhNPNS 289; 292. 

{a] The inadvertent filing of a 
copy of a reply instead of the orig- 
inal is good cause for allowing an 
extension of time for the proper fil- 
ing of the original. Short v. May, 
4 N. Y. Super. 638. 

{b] Form of counterclaim mis- 
leading.—A reply is properly allowed 
where plaintiff was misled by the 
form in which the counterclaim was 
pleaded. State v. Coughran, 19 S. D. 
271, 103° NW 231. 

{c] Grounds for refusing leave.— 
(1) It is not an abuse of discretion to 
refuse leave to file a reply where 
plaintiff is many months in default 
and no reason is given for the fail- 
ure to plead. Williams v. Cooper, 20 
SW 229, 14 KyL 284. (2) But if the 
lower court refuses to allow the filing 
of a reply after the proper time for 
filing has expired, and it appears that 
under the circumstances of the case 
such action was too severe a penalty, 
the ruling’ will be reversed. Stuart 
v. Stamper, 18 SW 13, 13 KyL 665. 
(3) The court does not abuse its dis- 
cretion in refusing permission to file 
a reply on a day to which the case 
was continued for argument after 
both sides had rested. Von Dorn v. 
Huntley, 98 Nebr. 475, 153 NW _ 551. 
(4) Other cases where leave to file a 
reply was held properly refused. 
Chapman v. Multnomah County, 63 
Or. 180, 126 P 996; Kimbrell v. Chase, 
(Tex. Civ. A.) 170 SW 861. 

95. Ala.—Louisville, etc., R. Co. v. 
Mothershed, 121 Ala. 650, 26 S 10. 

Ark.—Beekman Lumber Co. v. Kit- 
trell, 80 Ark. 228, 96 SW 988. 

Ill.—McCoy v. World’s Columbian 
Exposition, 186 Ill. 356, 57 NE 10438; 
Strawn Farmers’ El. Co. v. Bennett, 
168 Ill. A. 428. 

Ind.—Gilbert v. Plant, 18 Ind. 308. 

Iowa.—Tait v. Sherman, 10 Iowa 60. 


eee crane v. Pendery, 15 Kan. 

Ky.—Daniels v. Compton, 151 Ky. 
714, 152 Siw. 753 

Mo.—Hale v. Skinner, 33 Mo. 452. 


Mont.—In re Koller, 40 Mont. 137, 


105 P 549. 

Nebr.—Hartford F. Ins. Co. v. 
Corey, 53 Nebr. 209, 73 NW 674; Storz 
Veiga orelestedn, 48 Nebr. 27, 66 NW 

N. J.—Treftz v. Kirby, (Sup.) 146 
A 688. 


N. Y.—Merritt v. Slocum, 3 HowPr 
309, 1 CodeRep 68. 

Okl.—Peterman vy. Rothschild, 103 
Okl- 273, +229. P5729. 

Or.—Pope, v. MacDonald, 98 Or. 
sion 2938 LP. 83: 

Pa,—Lauer v. Haag, 275 Pa. 170, 118 
A 764, 


is allowed after the proper time for it.11 


Tex.—St. Louis Southwestern R. Co. 
v. Shumate, (Civ. A.) 178 SW 1050. 

Utah.—Sharp v. Cankis Gianulakis, 
63 Utah 249,.225°P. 337. 

N. S.—Tobin v. Dunn, 3 N. S. 402. 

[a] Even after a cause has been 
heard by a referee (1) a reply may 
be allowed when the meritorious ques- 
tion in the case has not been raised. 
Merritt v. Slocum, 3 HowPr :(N. Y.) 
309, 1 CodeRep 68. (2) And where 
a trial has been begun before a ref- 
eree, a reply may be allowed if the 
granting leave will not cause greater 
injustice to defendant than. the re- 


fusal will to plaintiff. Pardee. v. 
Foote, 9 AbbPrNS (N. Y.) 77 
[b] Negligence of attorney.— 
hes v. Kirby, (N. J. Sup.) 146 A 
fe] Leave to reply held properly 


refused.—Where a case has been 
pending several years and the court 
has filed its conelusions of law and 
fact and announced judgment, leave 
to file a reply is properly refused. 
Daniels v. Compton, 151 Ky. 714, 152 
SW. 753. 

96. Hall v. Cornett, 43 SW 706, 19 
KyL 1549; Beach v. Curle, 15 Mo. 105. 

97. Collins v. Glass, 46 Mo. A. 297; 
pep chans etc., Co. v. Sims, 36 Mo. A. 


98. Madgett v. Cincinnati 
Co., 16 OhNPNS 93. 

99. Heflin v. Burns, 70 Tex. 347, 8 
Sw 48. 

1. Lyon v. Russell, 41 App. (D. C.) 
554; Lawrence v. Huffer, 15 Ind. 367; 
Seivers v. McCal, 1 Ind. 393; Thomp- 
son v. Brownlee, 45 SW 871, 20 KyL 
235; Stanford Nat. Bank vy. Reed, 4 
KyL 346, 11 Ky. Op. 738. 

2. Short v. Short, 62 Or. 118, 123 


Tract. 


P 388. 

3. Whitney v. Preston, 29 Nebr. 
243, 45 NW 619; Strause v. Palatine 
ns. Co., 128 N. C. He 38 SE 256. 


4 See infra § 82 
a Mitchell v. icdion: 10 Ky. Op: 


s picks Long v. Harris, 37 Okl. 472, 132 
Te ‘Vanzant v. Jones, 3 Dana (Ky.) 
. But see Skinner y. Myers, 40 
SW 919, 19 KyL 421 (holding that, 
although at the time of filing the an- 
swer it was agreed that it should be 
traversed of record, the omission of 
such a traverse cannot be supplied by 
a nune pro tunc order). 
126 Mo. 131, 


8. Turner v. Butler, 
28 SW 77; Smith v. Floyd, 18 Barb. 
(N. Y.) 522; Lockwood v. Flanagan, 
2N. Y. Super. 545; Neely v. Cummins, 


eae Dec. (Reprint) 478, 8 CincLBul 


9. McCoy v. World’s Columbian 
Exposition, 186 Ill. 356, 57 NE 1043. 

10. Strauss v. Edelstein, 48 App. 
Div. 553, 62 NYS 935. 

11. Schulte v. Louisville, ete., R. 
Co., 128 Ky. 627, 108 SW 941, 33 KyL 
31; Montecarbole v. Mundel, 16 
HowPr (N. Y.) 141; Merritt v. Slo- 
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Operation and effect of leave of court. Where the 
court grants an extension of time, the reply must be 
filed within the time prescribed in the order of exten- 
sion.12 So where a replication has been filed out of 
time by leave of court, plaintiff cannot file another 
reply without further leave.*® 

{§ 405] 5. Form and Contents's—a. In General— 
(1) What Constitutes Reply. Whether or not a 
pleading shall be treated as a reply depends upon its 
allegations, and not upon the name given it.1° A 
plea or answer bad in law should regularly be de- 
murred to,!® and a reply setting up matter which 
should properly appear in a demurrer is itself bad on 
demurrer.!* But where a reply instead of a demur- 
rer is filed, setting up facts appropriate to a demur- 
rer, and issue is taken thereon, the plea is thereby 
effectually met.1* Where, to a proper plea, the mere 
word “issue” was appended, without any signature of 
counsel, this was held no replication whatever.t9 A 
statute providing for notice of special matters of de- 
fense has been held inapplicable to special matters of 
reply: to special pleas, and such notice cannot be sub- 
stituted for a formal replication.2° Where, by con- 
sent of the parties, defendant’s counterclaim was con- 
troverted of record, it was denied, just as if an an- 
swer or plea of denial had been filed.?* 

[§ 406] (2) Formal Requisites—(a) In General. 
The formal requisites of a reply or a replication are 
the same as in case of other pleadings,” except that 


PLEADING 


[$§ 404-407 


a reply differs from a complaint in that it need con- 
tain no prayer for relief.2* Ordinarily the replica- 
tion at common law should contain a general prayer 
for judgment in some form,?* and where the repli- 
cation alleges that defendant is estopped to plead the 
matters contained in his plea, it may demand judg- 
ment generally.2®° So it has been held that a replica- 
tion traversing any of the facts contained in a plea in 
abatement may pray a judgment in chief ;?° but that, 
where the replication confesses and avoids the facts 
in the plea, it should not conclude with a demand for 
damages.?7_ At common law the replication should 
have a formal commencement.?* A replication to a 
plea in abatement which concludes properly will not 
be considered insufficient merely because it com- 
mences improperly with “the declaration ought not to 
be quashed,” as the commencement may in such case 
be rejected as surplusage.?® A replication need not 
be entitled in the term,*°® the presumption being that 
all pleadings are filed at the same term.*+ 

Sham and frivolous replications or replies. The 
general rule as to sham and frivolous pleadings” ap- 
plies to replications and replies.*? 

[§ 407] (b) Formal Conclusion.** At common 
law it is a general rule that the replication should 


conclude to the country when it denies the whole sub- _ 


stance of the plea,?® even though it has an introduc- 
tory inducement and an absque hoe,?® and with a 
verification or averment when it contains new af- 


cut 3 HowPr (N. Y.) 309, 1 CodeRep 

[a] Continuance and imposition of 
-osts.—In an action for injuries 
through negligence, the trial court 
Sl.ould have permitted plaintiff to file 
-on the trial a reply to defendant’s plea 
of vontributory negligence, on motion 
by defendant, at the close of plaintiff's 
evidence, for judgment on the plead- 
ings vor want of a reply, on condi- 
tion that plaintiff pay the costs up to 
the time of the filing, and that he 
continue the case if defendant so de- 
sired. Schulte v. Louisville, etc., R. 
Se 128 Ky. 627, 108 SW 941, 33 KyL 


12. Silo v. Linde, 30 Misc. 811, 61 
NYS 1103. 

13. Johnsen v. Wright, 221 Tll. A. 6. 

14. Reply and demurrer in same 
paper see infia § 518. 

15. Thompson v. Voss, 16 Ind. 297; 
Keith v. Modern Woodmen of Ameri- 
ca, 167 Iowa 239, 149 NW 225, LRA 
1915B 793; Parks v. Doty, 13 Bush 
(Ky.). 727. 

[a] Pleading held not reply, but 
amended petition.—-Grimes v. Kin- 
kead, 7 Ky. Op. 611. 

[b] In Texas, a supplemental pe- 
tition is equivalent to the reply in 
other jurisdictions. See supra § 392. 

Characterization of pleadings gen- 
erally see supra § 9. 

16. See infra §§ 506-511. 

.17. “Schlesinger v. Thalmessinger, 
46 Misc. 403, 92 NYS 575. 

18. Britt v. Pitts, 111 Ala. 401, 20 


S 484;. Rieman v. Morrison, 264 Ill. 
279, 106 NE 215; Hubert v. Horter, 
8t Pa. 39. 


[a] Reply merely denying the in- 
ference of law raised by the answer 
may be regarded as an informal de- 
murrer. Hubert v. Horter, 81 Pa. 


{[b] Defective replication amounts 
to a demurrer to the plea which it 
professes to answer. Rieman v. Mor- 
rison, 264 Ill. 279, 106 NH 215. 

19. Williams v. Ledsinger, 7 Baxt. 
(Tenn.) 429. 

20. Snow v. Griesheimer, 12) Ill. 
A. 516 [aff 220 Ill. 106, 77 NE 110]. 

21. Justice v. Williams, 146 Ky. 
‘247, 142 SW 687. 

22. See supra §§ 85-103, 134, 202- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


225. 


Md.—Cappeau v. Middleton, 1 Harr. 


23. Watson v. Ruderman, 79 Conn.| & G. 154. 


637, 66 A. 515: 

Prayer for relief in declaration or 
complaint see supra §§ 188-193. 

24. Vivian v. Jenkin, 3 A. & E. 741, 
30 ECL 339, 111 Reprint 595; Barnes 
v. Gladman, 2 Lev. 19, 83 Reprint 433; 
Pitt v. Knight, 1 Saund. 86, 85 Re- 
print 94. 

25. Shelley v. Wright, Willes 9, 
125 Reprint 1029. t 

26. Bonner vy. Hall, 1 Ld. Raym. 
338, 91 Reprint 1122. 

27. Bisse v. Harcourt, 3 Mod. 281, 
87 Reprint 186. 

28. Took v. Glascock, 1 Saund. 250, 
85 Reprint 298. 

29. Sabine v. Johnstone, 1 B. & P. 
60, 126 Reprint 778. 

30. Miller v. Blow, 68 Ill. 304. 

31. Miller v. Blow, supra. 

32. See supra § 82. 

33. Mich.—Atty.-Gen. v. 
99 Mich. 381, 58 NW 335. 

Minn.—Sheets v. Ramer, 125 Minn. 
98, 145 NW 787. 

Nev.—Sankey v. Noyes, 1 Nev. 68. 
Bene J.—Gibbons v. Ogden, 8 N. J. L. 
N. Y.—Lloyd v. Ballantine, 20 Misc. 
141, 49 NYS 809; Cavanagh v. Ocean- 
ich Steam yNavi Col, pide UNOS 90 478 0) 
Pre ne bas 315 [rearg den 12 NYS 
W. Va.—Huffman yv. Callison, 6 W. 
Va. 301. 

34. Cross references: : 
Formal conclusion to pleas see su- 

pra §§ 204-219. 

Signature and verification see infra 

§ 815 et seq. 

Tender and joinder of issue see in- 

fra § 1145. 

35. U. S.—Kawin v. American Col- 
ortype Co., 243 Fed. 317, 156 CCA 97; 
Walker v. Johnson, 29 F. Cas. No. 17,- 
074, 2 McLean 92. 
aaa wee v. Spears, 11 Ala. 
138. 

Tll.— Peo. v. Strawn, 265 Ill. 292, 
106 INE 840; Blue Island Brewing 
Co. v. Fraatz, 123 Ill. A. 26. 

Ind.—Dougherty Vv. Wilson, 1 
Blackf. 478. 
an ae ae vy. Shackleford, 4 Bibb. 

Me.—State v. Sweetsir, 53 Me. 438. 


Parsell, 


Sou eR aoe v. Henry, 11 Pick. 
N. Y.—Morris v. Wadsworth, 11 


Wend. 100; Waterman v. Haskin, 7 
Johns. 283; Patcher v. Sprague, 2 
Johns. 462; Snyder v. Croy, 2 Johns. 


noe Bindon v. Robinson, 1 Johns. 

Vt.—Spencer v. Bemis, 46 Vt. 29; 
Merrow v. Huntoon, 25 Vt. 9. 

Eng.—Boyce v. Whitaker, 1 Dougl. 
94, 99 Reprint 65. See Hedges v. 
Sandon, 2 T. R. 439, 100 Reprint. 237 
(where it was held that either mode 
of conclusion was proper). 

[a] Where there is an affirmative 
in the plea and a negative in the rep- 
lication, or vice versa, the conclusion 
of the replication must be to the 
country. Boone v. Shackleford, 4 
Bibb (Ky.) 67; Morris v.’ Wads- 
worth, 11 Wend. (N. Y.) 100; Trapaud 
v. Mercer, 2 Burr. 1022, 97 Reprint 
686; Hayman v. Gerrard, 1 Saund. 
103 note 3, 85 Reprint 111; Baynham 
v. Matthews, Str. 871, 93 Reprint 905; 
Charleton v. Finney, T. Raym. 98, 
83 Reprint 53. But see Labagh v. 
Cantine, 13 Johns. (N. Y.) 272 (hold- 
ing that, in an action of debt on a 
bond against heirs and _ devisees, 
where defendants pleaded riens’ per 
descent under a statute, a replication 
that defendants had assets before 
suit commenced must conclude with 
a verification). 

[b] The reason for the rule is that 
otherwise the pleading would contin- 
ue ad infinitum and would end in the 
absurdity of never resulting ‘in any 
triable issue. Charleton vy. Finney, 
T. Raym. 98, 83 Reprint 53. 

[c] Form of conclusion to the 
country.—(1) The conclusion to the 
country in a replication should be 
“this he prayS may be inquired of 
by the country,’ and not, “of this he 
puts himself on the country.” MHart- 
well v. Hemmenway, 7 Pick. (Mass.) 
117. (2) But it has been held that a 
conclusion which is in substance to 


ithe country, even though it does not 


so conclude in terms, is’ sufficient. 

Morrow v. McSteele, 211 Ill. A. 5866. 
36. Snyder v. Croy, 2 Johns. (N. 

Y.) 428; Robinson v. Raley, 1 Burr. 


nt 
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firmative matter.7 


conclude to the country.*! 


theless be with a verification.*? 


with a verification.*4 


A special traverse should conelude with a verifica- 


317, 97 Reprint 330; Haywood v. Da- 
vies, 1 Salk. 4, 91 Reprint 4; Hayman 
v. Gerrard, 1 Saund. 103 note 3, 85 
Reprint 111. 

37. U. S.—Wilson v. Codman, 3 
Cranche193. 2 i. ed. 4085. sHart Vv. 
ie 11 F. Cas. No;-6,154a, Hempst. 

Me.—Frohock vy. Pattee, 38 Me. 103. 
. Mass.—Hampshire Mfrs. Bank v. 
Billings, 17 Pick. 87. 

Miss.—Metcalf v. Grover, 55 Miss. 
145. 

N. H—ZJudge of Prob. Ct. v. Lane, 
500 N2SH.556. 

N. J.— Bradley v. Johnson, 45 N. J. 


L. 487. 
Ne-yY.—Haenna v. Rust, 21. Wend, 


149; Onondaga County Bank v. Carr, 
17 Wend. 443; Hallett v. Slidell, 11 
Johns. 56. 


R. I.—Cumberland Prob. Ct. v. Fitz- 
Simon, 29 R. I. 358, 71 A 641. 

Ss. C.—Treasury Comrs. v. Brevard, 
1 Brey. 11. 

Va.—Virginia F. & M. Ins. Co. v. 
Saunders, 84 Va. 210, 4 SE 584 (hold- 
ing rule not abrogated by code). 

W. Va.—Huffman v. Alderson, 9 W. 
Va. 616. 

Hng.—Chandler v. Roberts, 1 Doug]. 
58, 99 Reprint 41; Cowper v. Towers, 
Lutw. 98, 125 Reprint 51; Smith v. 
Tanner, 1M. & G. 802, 39 ECL 1035, 
133 Reprint 556; Curry v. Stephenson, 
4 Mod. 376, 87 Reprint 452; Hayman 
v. Gerrard, 1 Saund. 102, 85 Reprint 
109; Henderson v. Withy, Qa ey 
100 "Reprint 309; Filewood v. Popple- 
well, 2 Wils. 65, 95 Reprint 689. 

[a] New assignment.— Where the 
replication is by way of new assign- 
ment, it should conclude with an aver- 
ment that the wrongs and causes of 
complaint alleged in it are other and 
different from those in the plea. 
Vreeland v. Berry, 21 N. J. L. 183. 

[b] Form of conclusion with veri- 
fication.—A replication should right- 
ly conclude “and this he is ready to 
verify,” but the use of the word “cer- 
tify” instead of “verify” does not 
render the conclusion defective. Har- 
vey v. Stokes, Willes 5, 125 Reprint 
1026. : 

38. Harvey v. Stokes, supra. 

39. Stratton v. Essex County Park 
Commn., 164 Fed. 901. 


40. Patcher y. Sprague, 2 Johns. 
(N. Y.) 462. , 

41. Carthrae v. Clarke, 5 Leigh 
(32. Va.) 268; slender v. Lane, 
Yelv. 137, 80 Reprint 92. 

42. Hallett v. Slidell, 11 Johns. (N. 
Yi) 256: 

43. Ott v. Schroeppel, 4 Barb. (N. 
Y.) 250; Morris v. Wadsworth, 11 


Wend. (N. Y.) 100. 

44. Smith v. Dovers, 2 Dougl. 428, 
99 Reprint 274; Baynham v. Mat- 
thews, Str. 871, ‘93 Reprint 905. 

45. McWilliams v. King, 32 N. J. 


But where the new matter is 
merely negative, there need be no offer to verify.®® 
Where a plea concludes to the country, plaintiff can- 
not file a replication concluding to the country.*® In 
some cases it has been held to be the safest rule for 
the replication to conclude to the country where de- 
fendant cannot take any other issue in his rejoinder 
than he has pleaded before, without a departure from 
his plea, or where the issue in the rejoinder would be 
the same in substance as in the plea.*®° Even where 
there is no formal negative and affirmative, if the 
replication substantially disaffirms the plea, it should 
If the new matter in the 
repleation is introduced merely to 
fortify the declaration, the conclusion 
The addition of a 
wrong conclusion is merely a formal defect.** 

When one of several facts alleged in the plea is 
selected and denied, the replication must conclude 


| 147. 


PLEADING 


(Beet 


explain and 
should never- 
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tion, and not to the country,*® unless the statutes or 
rules of court provide otherwise.*® 

Matter of record in issue. 
a record is in issue and the record itself is the founda- 
tion of the action, the replication should conclude 
with a verification by the record, and not to the coun- 
But if the plea contains matters of fact as 
well as matters of record, the conclusion should be 
to the country.*% 

[§ 408] (3) What May Be Pleaded. The reply 
should present matters of fact, not matters of law,*® 
unless some statute or rule of court provides other- 
wise;°® and a replication which, while it denies cer- 
tain averments of fact contained in an affirmative de- 
fense, does not avoid the legal effect of such defense 
presents no issue of fact.5! At common law the repli- 
cation may either present matter of estoppel, deny’ 
the truth of the matter alleged in the plea in whole or 
in part, confess and avoid the plea, or, lastly, in the 


Where the existence of 


case of an evasive plea, new assign the cause of ac- 


tion.®? 


Tey 2, 

46; Virginia bo & Mins, Com. 
Saunders, 84 Va. 210, 4 SE 584. See 
Hayman vy. Gerrard, 1 Saund. 103 note 
1, 85 Reprint 110 (holding that, where 
in a plea of accord and satisfaction 
the replication denies that plaintiff 
received any satisfaction, there must 
be a conclusion to the country). 

47. Williams v. Spears, 11 Ala. 138; 
Massey v. Walker, 8 Ala. 167; Haw- 
ley v. Hanchet, 1 Cow. (N. Y.) Ld 
Share v. Becker, 8 Serge. & R. (Pa.) 
239; Whitmore v. Rooke, Say. 299, 96 
Reprint 887. See Sandford v. Rogers, 


°2 Wils. 113, 95 Reprint 715 (replica- 


tion of nul tiel record properly con- 
cludes ,with an averment where the 


record pleaded is that of another 
court). 
[a] Formal defect in conclusion.— 


Where plaintiff: replied ‘“‘there is such 
a record” to the plea of nul tiel rec- 
ord, the omission to add that he was 
ready to verify the replication by the 
record was ground for a special de- 


murrer Hawley v. Hanchet, 1 Cow. 
NEB) Poo 2: 

48. Ala.—Williams v. Spears, 11 
Ala. 138. 
pe Y.—Baldwin v. Hale, 17 Johns. 


ppc Raper v. Becker, 8 Serg. & R. 

Va.—White v. Clay, 7 Leigh (34 
Va.) 68;. Com. v. Jackson, 2 Wa. Cas. 
(4 Va.) 501. 

lng.—Peter v. Stafford, Hob. 244, 
80 Reprint 3890; Esplin v. Smollet, 
Say. 208, 96 Reprint 854. 

fa] Another action pending.— 
Where a replication denying the ex- 
istence of a record relied on by the 
plea as a defense in effect affirmed 
that if there was another suit, the 
record of which would show it to be 
identical, the causes were, in fact, 
different, it was held that the conclu- 
sion should be to the country, so as 
to permit plaintiff to show that the 
causes were dissimilar. Williams v. 
Spears, 11 Ala. 138. 

49. Ala.—Britt v. Pitts, 111 Ala. 
401, 20 S 484. 
Ark.—Calvert v. Lowell, 10 Ark. 


Colo.—Tennis v. Barnes, 11 Colo. A. 
196, 52°P'1038. 
Ill.—McClellan v. Perry, 37 Ill. A. 


UB: 
Iowa.—Roberts v. Albright, 2 
Greene 120. 


Ky.—Spencer v. Parsons, 89 Ky. 577, 
13 SW 72, 11 KyL 769, 25 AmSR 555; 
Jones v. Gillen, 6 Ky. Op. 96. 

Mass.—Frost v. Hammatt, 11 Pick. 

0 


Nebr.—Haliner v. Union Transfer 
Co., 79 Nebr. 215, 112 NW 334. 
N. J.—Holmes v. Seashore Plectric 


ik; Co., 57 N. J. li. 502,31 “A 227. 


N. Y.—Hyde Park Flint Bottle Co. 


Under Ue codes and practice acts the reply 


v. gles: 179 App. Div. 73, 166 NYS 


11 
7 OntgcWadaell v. McColl, 30 U. €. 

Pleading conclusions of law gener- 
ally see supra §§ 17-70. See also 
supra §§ 315, 328. 

50. See statutory provisions. 

fa] In New Jersey, under Pract. 
Act (1912) rule 26, now Sup. Ct. 
Rules, rule No. 40, questions of law 
on ‘the pleadings formerly raised by 
demurrer may be raised in the-an- 
swering pleadings, and maybe dis- 
posed of at the trial. Keppelon v. 
W. M. Ritter Flooring Corp., 116 A 


491. 

_51. Stratton’s Independence, Ltd. 
Vv. Dines, 135 Fed. 449, 68 CCA 161 
[certiorari-den 197 U. S. 623, 25-=SCt 
800, 49 L. ed. 911]. 

52. eS 2h. Suv, Buford, 3 Pet. 
125%) Toceds 585% 

Ala.—Burnett v. Miller, 205. Ala. 
606, 88 S 871; McNeill v. Atlantic 
Coast Line R. Co., 161 Ala. 319, 49 S 
797; McKimmie v. E. E. Forbes Pia- 
no Co., 155 Ala. 259, 46 S 772; Bar- 
bour Vv. Washington RB. & M. Ins. Co., 
60 Ala. 433; Winter v. Mobile Sav: 
Bank, 54 Ala. 172; Roland v. Logan, 
18 Ala. 307; Gaston v. Parsons, 8 
Port. 469; Mason v. Craig, 3 Stew. & 


ye 389; Wright v. Minter, 2 Stew. 
Ark.—Calvert v. Lowell, 10 Ark. 
147; Pierson v. Wallace, 7 Ark. 282. 


Ga.—Henry v. Peters, 5 Ga.. 311. 
Ill.—Peo. v. Whitaker, 159 Ill. A. 
287; Supreme Lodge K. & L. H. v. 
Benes, (13>. TM. vA. 3824 — fatt 92300) Shh: 
134, 88 NE 127, 121 AmSR 304, 14 
LRANS 540]; Northwestern Life 
Assoc. v. Stout, 82 Ill. A. 31. 
Me.—Palister v. Little, 6 Me: 350. 
Mich.—Whittemore v. Stephens, 48 
Mich. 5738, 12 NW 858: 
Miss.—McGavock v. Whitfield, 45 


Miss. 452; Bone v. McGinley; 8 Miss. 
671. : 
pes H.—Austin v. Walker, 26 N. H. 


N. Y.—Gaylord v. Van Loan, 15 
Wend. 308. 

R. I.—Hall v. Greene, 24 R. I. 286, 
52 A 1087. 

Tenn.—Tomlinson  v. ‘Darnall, 2 
Head 538. 

Vt.—Dunklee v. Goodenough, 65 Vt. 
257, 26 A 988. 

Va.—Chesapeake, ete. R. Co. v. 
Rison, 99 Va. 18, 37 SE 320. 

Ww. Va. —Caperton v. Martin, 4- W. 
Va. 138, 6 AmR 270. 

[a] Form of replication of estop- 
pel.— A _ replication which relies upon 
estoppel as a defense to the plea of 
defendant should commence not with 
precludi nonj that is to say, that 
plaintiff by anything in the plea al- 
leged ought not to be barred from 
having his action against defendant, 
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may contain a general or specific denial,®? or new 
matter constituting a defense to the answer,** but 
generally cannot set up a counterclaim to defendant’s 
A replication at common law which 
does not adopt one of the courses above stated®® is 
bad;°7 as is a reply under the codes which neither 
denies nor confesses and avoids the allegations of 
But if the whole reply taken together 
amounts to a denial or confession and avoidanee, it 
is at most only formally, but not substantially, de- 
All the matters pleaded in the replication 
or reply must be germane to the allegations of the 


counterelaim.®® 


the answer.°® 


fective.®® 


plea or answer.°° 


Matters arising after commencement of action. 
Where a statute or rule of court authorizes facts 
which have occurred since the institution of the stat- 


PLEADING 


a departure.®* 


er 64 


Repetition of allegations of complaint. 
tions of the reply which are mere repetitions of the 
‘averments of the complaint or petition are improp- 
But where a reply properly denies matter set 
up in the answer, it is not rendered insufficient, in 
the absence of special exception, because it also con- 
tains a substantial repetition of allegations made in 
the original petition.®* 

[§ 409] (4) Scope of Pleading. The replication 


[§§ 408-409 


to plead such facts if they are consistent with ‘the 
petition or complaint,®? but not where they constitute 


Allega- 


or reply should point out precisely to which of sev- 


ute to be pleaded in the reply,*! plaintiff is entitled 


etc., but should allege that defend- 

ant ought not to be admitted or re- 

ceived to plead the plea_by. him plead- 
ed because, ete. Supreme Lodge K. & 

IDeA SB, Benes, 135 Ill. A. 314 [aff 

231 MI 1384,083 ON 2 7121 AM SR 

304, 14 LRANS 540]. 

Cross references: 

Nature and requisites of plea of es- 
topnpel Soncrey see Estoppel §§ 
259-261 

New: 

Assignment see infra § 419. 

Matter in avoidance see infra § 418. 
Traverses or denials at common law 

see infra §§ 410-417. 

Joinder of defenses to pleas see in- 
fra §§ 434-436. 

53. See infra §§ 413, 414. 

54. Kan.-—Torgeson v. Missourit- 
Kansas-Texas R. Co., 124 Kan. 798, 
262 P 564, 55 ALR 1335. 

Ky. —Evans v. Stone, 80 Ky. 78; 
Barbaroux v. Barker, 4 Metc. 47. 

Mo.—Menefee v. Seally, (A,) 24% 
SW 259; Blackman v. McAdams, ihe ak 
Mo. A. 408, 111 SW 599. 

Nebr.—Mellor v. McConnell, 75 
Nebr. 776, 106 NW 1012; Mollyneaux 
v. Wittenberg, 39 Nebr. 547, 58 NW 
205; Cobbey v. Knapp, 23 Nebr. 579, 
38 NW 485. 

N. Y.—Anderson v. Smitley, 141 
App. Div. 421, 126 NYS 25; Stoddard 
v. Onondaga Annual Conference of 
Methodist Protestant Church, 12 
Barb. 573; Ansorge v. Kaiser, 3 NYS 
7185, 22 AbbNCas 305. 

N. C.—Boyett v. Vaughan, 79 N. 
C528. 

Tex.—Pierce v. Allen, (Civ. A.) 278 
SW 453; Shults v. Peacock Military 
College, (Civ. A.) 234 SW 242. 

Utah.—Panson vy. Pappas, 59 Utah 
571, 206 P 261. 

Vt.—Dunklee v. Goodenough, 65 Vt. 
257, 26 A 988. 

Wash.—Ryan v. Lambert, 49 Wash. 
649, 96 P 232. 

Que.—McCarthy  v. 
Que. Pr. 87. 

See also infra § 418. 

{a] If the character of the repli- 
cation is ambiguous, it must be con- 
strued adversely to the pleader, and 
' where as a traverse or denial of the 
plea it would be good, it must be held 
to be a replication in confession and 
avoidance, where as such it is clearly 
bad. Dunklee v. Goodenough, 65 Vt. 
257, 26 A 988. See also supra § 105. 

55. See infra § 422. 

56. See supra text and note 53-55. 

57. U. S—Shampeau v. Connecti- 
cut River Lumber Co., 42 Fed. 760. 

Ala.—King v. Woodward Iron Co., 
177 Ala. 487,59 S 264; Huson Ice, 
etc., Works v. Bland, 167 Ala. 391, 
52 S 445; McNeill v. Atlantic Coast 
ine Ry Co. 161 Ala 2 319, 49° S797; 
McKimmie vy. EH. EH. Forbes Piano Co., 
155 Ada. 259, 46 S772; Barbour v. 
Washington F. & M. Ins. Co., 60 Ala. 
433; Winter v. Mobile Sav. Bank, 54 
Ala. 172; Mason v. Craig, 3 Stew. 
& P. 389; Birmingham R., etc., Co. 


Laviolette, 5 


v. Pratt, 10 Ala. A. 273, 64 S 510. 


Ay Castles anus v. Lowell, 10 Ark 
1ll.—Galena, ete.,|R. Co. v.. Barrett, 
95 Tll. 467; Kennedy v. Flick, 164 


Ill. A. 483; Blasingame v. Royal Cir- 
Cle, JAS ean 2028 


Ky.—Carlisle v. Long, 1 A. K. 
Marsh. 486. 

Mo.—McCutcheon v. Sigerson, 34 
Mo. 280. 
Bee H.—Watriss v. Pierce, 36 N. H. 


Naat ene Vv. ,Orden! Sie Naa, 


L. : 

Va.—Chesapeake, etc., R. Co. v. Ris- 
OL, OOM Vicven iGete Canes Limon Os 

[a] Rule applied.—Where a plea 
set up a release of errors, a replica- 
tion which did not deny or confess 
and avoid the grounds of defense in 
the plea, but attempted to explain the 
scope and meaning of the deed and 
show that its provisions did not em- 
brace the matters in controversy, is 
defective. McCutcheon y. Sigerson, 
34 Mo. 280 

58. Haas v. Shaw, 91 Ind. 384, 46 
AmR 607; Chrisman 
81 Ind. 401. 

59. Sweeney v. Montana Cent. R. 
Co., 19) Mont, 163,247 P7918 

60. Ala.—Kenner vy. Almon, 202 
Ala. 367, 80 S 449; Keystone Mfg. Co. 
v.. Hampton, 141 Ala. 415) 37_S). 552. 

Ill.—Rieman v. Morrison, 264 Ill. 
279, 106 NE 215; Feulner v. Gillam, 
216 Ill. A. 85. : 

Ky.—Slone v. Kelley, 143 Ky. 135, 
136 SW 138. 

N. M.—Tularosa Townsite Commu- 
nity Ditch, ete. v. Tularosa Communi- 
ty, Ditch, 16 N. M. 200, 114 -P 285. 

N. Y.—Wertheim v. Maintenance 
Co.; 1385 App. Div. 760, 119. NYS 909. 

Pa.—Wilkes-Barre F. & C. Co., Ine. 
v. Brennan, 26 Pa. Dist. 940. 

Tex.—Miller v. Layne, etc., Co, 
(Civ. A.) 151 SW, 341; Burleson v. 
Tinnin, (Civ. A.) 100 SW _ 350. 

Eng.—London, ete., Docks .Co. v. 
Metropolitan R. Co., 35 L. T. Rep. 
N.S. 733. 


Can.—McLennan Vv. McLennan, 
PHO LCams aia) Cie cee oe bd) eed 
DomLR 277. 

Ont.—Parsons vy. Crabb, 34 U. C. Q. 
B. 136. 


Que.—Ness v. Candlish, 17 Que. Su- 


per. 194; Garbi v. Sorel, 22 Que. Pr. 
400. 
[a] A replication controverting 


matters not alleged in the plea is de- 
fective. Rieman v. Morrison, 264 
Ill. 279, 106 NE 215. 

[b] Reply held responsive to an- 
swer.—(1) A supplemental petition 
in an action on a note for drilling a 
well, denying that plaintiff ‘had guar- 
anteed that the water should be of a 
certain quality, was responsive to the 
answer which alleged that the note 
was given on plaintiff's representa- 
tion that water struck was suitable 
for rice irrigation. Miller v. Layne, 
ete., Co., (Tex. Civ. A.) 151 SW 341. 


v. Chenoweth, | 


eral pleas or paragraphs of the answer filed it is di- 
rected,°® but it is sufficient if the pleadings, by their 
nature, indicate which plea the reply is intended to 


(2) Where defendant pleaded a for- 
mer adjudication in bar of a suit for 
injunction, and alleged-that plaintiff 
in the case at bar was a party to the 
former cause, it was error to strike 
out a verified answer by plaintiff to 
the plea in bar, denying that plaintiff 
in the case at bar was a party to, 
or in any way bound by, the decree 
in the former cause. Tularosa Coun- 
ty Community Ditch, ete. v. Tula- 
rosa Community Ditch, 16 N. M. 200, 
114 P 285. 

61. See statutory provisions. 

62. "Saco Brick Co.cv., Jcsb. busts 
Mfg. Co., 207 Mass. 312, 98 NE 629; 
St. Joseph Union Depot Co. v. Chi- 
cago, etc., R. Co., 131 Mo. 291, 31 SW 
908; Ward v. Davidson, 89 Mo. 445, 
1 SW 846; Crawford v. Spencer, 36 
Mo. A. 78. 

[a] Equitable defense to action at 
law.—Under Rev. L. ec 173 § 33, pro- 
viding that a replication may allege 
facts occurring after the commence- 
ment of the action, a plaintiff, suing 
at law for damages for a breach of 
contract of sale, may, by way of 
replication to the answer, setting up 
an equitable defense based on the 
elaim that the contract is between 
plaintiff and a third person~ alone, 
plead the judgment in a suit by de- 
fendant to reform the contract, 
brought subsequent to the commence- 
ment of the action, and resulting in 
the denial of relief. Saco Brick Co. 
v. J. P. Eustis Mfg. Co.; 207 Mass. 
312, 93 NE 629. 

[b] In Ontario (1) it has been 
held that, where a claim for liqui- 
dated damages is pleaded merely as 
a set-off, plaintiff cannot reply by 
setting up matters arising after the 
action was brought. McNamara v. 
Skain, 238 Ont. 103. ((2) But it is 
otherwise where such claim is plead- 
ed by way of counterclaim. McNam- 
ara v. Skain, supra. 

{c] Im Quebec facts arising after 
action begun may be pleaded by leave 
of court. Schiller v. Daoust, 12 Que. 
Super. 185; Archambault v. Desnoy- 
ers, 27 Que. Pr. 423; Garbi v. Sorel, 
22 Que. Pr. 400. 

63. See infra § 420. 

64 Bayliss v. Murray, 69 Iowa 
290, 28 NW 604; Hall v. Harris, 61 
Iowa 500, 18 NW 665, 16 NW _ 5385; 
West v. West, 144 Mo. 119, 46 SW 
139; Croome v. Craig, 53 Hun 350, 6 
NYS 136; Wilkes-Barre F. & C. Co., 
Ine. v. Brennan, 26 Pa. Dist. 940. 

65. Caffarelli v. Bell, (Tex. Civ. 
A.) 190 SW 2238. 

66. Ala.—Kenner v. Almon, 202 
Ala. 367, 80 S 449; Clinton Min. Co. 
v. Bradford, 200 Ala. 308, 76 S 74. 

Tll.— Culver v. Uthe, 7 Ill. A. 468. 

Ind.—Hill v. Hill, 121 Ind. 256, 23 
NE 87, 
ari Y.—Burr v. Wright, 9 HowPr 

Pa.—Redditt v. Seltzer, 5 Pa. Dist. 
& Co. 209: 

[a] Construction of replication.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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answer.°’ A failure to indicate is not, however, a 


fatal defect so as to be ground for a judgment on the 


pleadings.** To be sufficient the replication or reply 
must be a complete answer to every material allega- 
tion of the plea or answer or that portion thereof to 
which it purports to be addressed.*® So if a plea is 
double, and, instead of demurring for the duplicity,’°® 
plaintiff reples, the reply must answer both parts of 
the plea.*! But a replication or reply which fully 
meets all material facts stated in the plea or answer 
is not rendered defective by a mere omission to notice 
a preliminary statement which is incontrovertible,?? 
or by failure to reply to an allegation that is a mere 
corollary from the material allegation replied to.7% 
Nor is a reply insufficient because it is directed to the 
entire answer when parts of the answer do not re- 
quire a reply.** Plaintiff may reply to any one of 
several material allegations of the plea where each of 
such allegations is essential to its support, since the 
demolition of any one of them effectually destroys the 
whole defense.*?®° And where the plea covers several 
distinct causes of action set forth in the declaration, 
the replication may single out one cause of action and 
make a good answer to the plea in that regard, with- 
out answering the plea as to the other causes of ac- 
tion.*® But a replication interposed collectively to 
pleas filed to each count of the complaint is bad,7* 


21 NE 887; 
584, 14 NE 728; 


(1) Where the caption stated that 
the replication was a reply to pleas 
9, and 10, and in the body 
thereof that it replied to pleas 7 and | ner, 
10, it should have been considered 
as applying to the latter pleas. Clin- 
ton Min. Co. v. Bradford, 200 Ala. 
308, 76 S 74. (2) Where, in a suit | 76 Ind. 1; 
on a mutual benefit certificate, the | Ind. 1; 
second plea was the general issue, | 153; 
and plaintiff replied separately to|18 Ind. 226; 
pleas 8 to 7, inclusive, a replication to |v. Frankel, 
“defendant’s second plea’ cannot be} 501; 
eonstrued as answering any other 
plea, although it was w‘holly inapt. 
United Order of Golden Cross. v. | 208. 
Hooser, 160 Ala. 334, 49 S 354. 

[b]. Uncertainty of reply as ap- 
plying to several paragraphs.—Where 
a reply was headed by an introduc- 
tory statement designating it as a 


108 Ind. 85, 
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Bottles v. Miller, 112 Ind. 
Silvers v. Canary, 109 
Ind. 267, 9 NE 904; 
9 NE 122; 
State, 98 Ind. 351; American Ins. Co. | 650. 
v. Leonard, 80 Ind. 272; 
Jones, 78 Ind. 378; 
Musselman vy. Cravens, 47 76. 
Kernodle v. Caldwell, 46 Ind. | per. 306. 
Wilson v. Madison, etc., 
Metropolitan L. Ins. Co. 
58.,Ind. A. 115,-103 NE 738. 
Collier v. Cunningham, 2 Ind. 
A. 254, 28 NE 341. 

Ky.—Hood v. Winsatt, 1 B. Mon. | 332; 


Md.—Fuller vy. Baltimore, ete., Em- 80. 
vanhea Relief Assoc., 67 Md. 433, 10 


gp ass-—Perkins v. Burbank, 2 Mass. 81. 
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although the matter set up in the replication avoids 
the defense pleaded as to some of the counts.** It 
is enough to answer the plea itself and the replica- 
tion should not attempt to put in issue matters al- 
leged in a bill of particulars filed with the plea.*® A 
single replication to several pleas must be good as to 
each one singly.8° A replication to a single plea to a 
declaration containing several counts, which applied 
to only one count, is no answer to the plea as to the 
other counts,*? although there is authority to the con- 
trary.S2 Under the common-law system, where a plea 
contains affirmative matters and also a special trav- 
erse, but the special traverse is bad because it does 
not go to the point of the action, the replication is 
complete, although it does not notice the special trav- 
erse.53 

A defective replication to a defective plea is a suf- 
ficient answer thereto.** 

Anticipating defenses. The general rule that a 
pleading need not anticipate a defense thereto®® ap- 
plies to a replication.*® 

[§ 410] b. Traverses or Denials*’—(1) At Com- 
mon Law—(a) In General. A “general” denial, 
other than the denial de injuria,®’® was not author- 
ized under the common-law system,®® but this rule 
has been modified by statute in some common-law ju- 
risdictions.®° A general replication puts in issue the 
Jackson yv. Pennsylvania R. Co., 69 
N. J. L. 79, 54 A 532 


Fordice v. Scrib- 72. Kinsey v. State, 98 Ind. 351. 
Kinsey v. 73. Pearson v. Chapman, 21 Ill. 


Vaughn v. Ferrall, 57 Ind. 182. 
Lawson v. State, 9 Ark. 9. 
Smith v. Oliphant, 4 N. Y. Su- 


Birmingham Stove, ete., Co. v. 
» 11 Ala. A. 534, 66 S 897. 
Birmingham Stove, etc., Co. v. 
Lawler, supra. 


Gerard v. 74, 
Pouder v. Tate, 75. 


Rigor, 77. 


79. Vanzant v. Shelton, 40 Miss. 
Crosby v. Kropf, 33 App. Div. 

446, 54 NYS 76. 
Matthews v. Farrell, 140 Ala. 


298, 37 S 325; Lapham v. Briggs, 27 
Vt. 26. 


Wood v. Springfield, 43 Vt. 617; 
Carpenter v. McClure, 38 Vt. 375, 


reply to the second and third para- Miss.—Slocumb v. Holmes, 2 Miss. 82. Perkins v. Burbank 2 Mass. 
graphs of the answer after which |139; Wren v. Span, 2 Miss. 115. 81. F 

follow two separate paragraphs prop- N. H.—Austin v. Walker, 26 N. H. 83. Benner v. Elliott, 5 Blackf. 
erly numbered, the first a_ general 458. (Ind.) 451. f 

denial and the second pleading pay- Y.—Bradner v. Demick, 20 84. Rieman v. Morrison, 264 Ih. 
.ment of the items pleaded as a set- henge 404 279, 106 N.E. 215; Ferry _v. National 
off in the third paragraph of the an- Ss. C.— Gray v. Gidiere, 39 S. C. L.| Motor Underwriters, 244 Ill. A. 241. 


Swer, it was held that the reply was gone 
intended to apply to the third para- } 49. 


Reynolds v. Torrance, 5 S. C. L. 85. 


See supra § 165. 
86. Berlin Mach. Works v. Ewart 


graph of the answer only. Hill v. Vt.—Leavens v. American RD ECSS Lumber Co., 184 Ala. 272, 63 S 567. 
Bill..121- Ind. 256, 23) NE! 875 C0980 Vt. 408, 089 (A) 445 0 Wood ine [a] Rule applied.—Where a plea 
67. Louisville, ete., R. Co. v. Car-| Springfield, 43 Vt. GAs Carpenter v.| alleges breach of warranty, the repli- 
son. 169 Ill. 247, 48 NE 402; Carey Mae 38 Vt. 375. cation, setting up a clause of the con- 
v. Hanchet. 1 Cow. (N. Y.) 154. Va.—Lang v. Lewis, 1 Rand. (22]| tract, bY which a certain event, al- 


Va.) 277 


68. Highlands v. Raine, 23 Colo. 
Eng. — Webber 


295, 47 P 283. 
Grounds for judgment on plead-| 124, 

ings generally see infra § 948 et seq.| Hurst, 1 T. R. 
69. U 


v. Tivill, 
85 Reprint 843; 
40, 99 Reprint 960. 


leged to have occurred, would void 
2 Saund.| the warranty, need not negative 
waiver of’ the clause. Berlin Mach. 
Works v. Ewart Lumber Co., 184 Ala. 


Trueman v. 


. S—Jones v.. Hays, 13 N. B.—Parlee v. Snider, 23 N. B.| 272, 63 S 567. 
Cas. No. 7,467, 4 McLean 521. 274. 87. Matter to be traversed see in- 
Ala.—Owensboro Wagon Co. vy. [a] Rule applied.—Where defend- | fra § 416. _ 
Hall, 149 Ala. 210,.43 S ae Highland | ant’s answer charged false represen- 88. See infra § 411. : 
Ave., ete., R. Co. v. South, 112 Ala. | tations and also that plaintiff caused 89. Dibble v. Deerfield River Co., 


642, 20 S 1003; Whitehurst v. Boyd, 
8 Ala. 375; Clancy v. Taylor, 12 Ala. 
A. 657, 68S, 5223. Louisville, etce.,.R. 
(BOW, i Dawson, j1 Ala. A. 621, 66 S 
905. sufficient, 

Ark.—Lawson v. State, 9 Ark. 9; 


reply 


Pierson v. Wallace, 7 Ark. 282. addressed. 
Conn.—Corsa v. Nichols, 1 Root] v. eae el, 
21%. 


Ill.—Shultz v. Miller-Hamilton, 189 [b] 
ll. A. 396; Rieman v. Morrison, 184 
Ill. A. 20 [rev on other grounds 264 
Ill. 279, 106 NE 215]; Cummings v. | 456; 
Smith, 114 Ill. A. 35 


S_ 899; 


or contributed to insured’s death, a 
merely alleging facts 
which an estoppel as to the false rep- 
resentations might be raised was in- [a] 
for failure to respond to 
the entire answer 
Metropolitan L. Ins. Co. 
58 Ind.’ A. 115, 1083 NE 


Replication held sufficient.— 
Kimball v. Penney, 
Austin v. Walker, 26 N. H. 
Love v. Humphrey, 9 Wend. (N. 
Ys) 204; Bradner v. Demick, 20 Johns. 90. 


69 Vt. 482, 88 A 161; Austin v. Chit- 
tenden, 32 Vt. 168; Crogate’s Case, 8 
Coke 66b, 77 Reprint 574. 

Reply to a counterclaim can- 
not join issue generally but must deal 
specifically with the statements con- 
tained therein. Benbow v. Low, 13 
Ch. D. 5538. Compare Rolfe v. Mac- 
laren, 3 Ch. D. 106 (holding that a 
reply to a counterclaim will not be 
amended or stricken out because it 
does not deal specifically with the al- 
legations of the counterclaim). 

See statutory provisions. 


from 


to which it was 


117 Ala. 245, 22 


Ind.—South Bend, ete., Gas Co. v.]| (N. Y.). 404. [a] In Vermont, under St. § 1151, 
Jensen, 182 Ind. 557, 105 NE 774; 70. See infra § 480. plaintiff may answer pleas of con- 
Davis v. Davis, 119 Ind. Gy le Pe pbk NE 71. Barrett v. Ruitt, 3 Ind. 571;]|fession and avoidance by a general 
1112; Cooper v. Smith, 119 Ind. 313, Bibb (Ky.) 189; } denial. Dibble v. Deerfield River Ce., 


Richards v. Allen, 1 


336 [49 C.J.] 


material matters of the defense pleaded,®? and plain- 
tiff need not reply specially to defendant’s special 
pleas unless he cannot deny all the averments, and 
wishes to admit the truth of some, and avoid.the ef- 
A replieation should not 
contain an argumentative denial,®* as by merely set- 
ting up facts inconsistent with those alleged in the 
plea, instead of traversing them directly. o4 
special replication 1 in legal effect amounts to no more 
than the general issue, it will be so regarded,®’ and 
A replication to a plea of non 
est factum, although in the form of a confession and 
avoidance, is in legal effect a traverse of the plea, 
where it alleges facts which, if true, show that de- 
fendant did execute the contract sued on.°* 
erse of a material allegation in the express words of 
the plea is sufficient,®* and surplusage in a replica- 


feet of his admissions.°? 


is bad on demurrer.?® 


69 Vt. 482, 38 A 161; 
tenden, 32 Vt. 168. 
91. "Brockway v. McClun, 243 111. 
196, 90 NE 374; James v. Lawson, 103 
iW... Va..165; 136 SE 851; Shires *v. 
Boggess, 72 W. Va. 109, 77--SE» 542; 


Hunt v. Di Bacco, 69 W. Va. 449, 71- 


SE 584; Parfitt v. Sterling Veneer; 
ete., Co., 68 W. Va. 438, 69 SE ‘985; 
National Valley Bank v. Houston, 66 
W. Va. 336, 66 SE 465. 

92. Shires v. Boggess, 72. W. Va. 
109, 77 SE 542; Hunt v. Di Bacco, 69 
W. Va. 449, 71 SE 584. 

93. Hercules Power Co. v. Harry 
T. Campbell Sons Co.,. (Md.) 144 A 
510; Dunlevy v. Fenton, 80 Vt. 505, 
68 A 651, 130 AmSR 1009. 

94. U.S. v. Buford, 3 Pet. (U. S.) 
12,7 L. ed. 585; Walker v. Johnson, 29 
Fed. Cas. No. 17,074, 2 McLean 92; 
naeeed v. Bynum, 207 Ala. 541, 93 S 

[a] fllustration.—Where the an- 
Sswer alleges diligence in the prosecu- 
tion of a suit, plaintiff should nega- 
tive the allegation, and a@ reply al- 
leging affirmatively that defendant 
was negligent in the prosecution of 
such suit is irregular. Walker v. 
Johnson, 29 F. Cas. No. 17,074, 2 Mc- 
Lean 92 

95. Coleman v. Night Commander 
Lighting Co., 218 Ala. 196, 118 S 377; 
Cotton States. L. Ins. Co. v. Crozier; 
216 Ala 5375 113" S 6Lop Varnon’ -v. 
Nabors, 189 Ala. 464, 66 S 593. 

96. Coleman v. Night Commander 
Lighting Co., 218 Ala. 196, 118 S 377; 
Dixie Industrial Co. v. Atlas Lumber 


@o., 202 Ala. 562, 81 S 64; Hercules 
Powder Co. v. Harry T. Campbell 
Sons Co., (Md.) 144 A 510; Dunlevy 


v. Fenton, 80 Vt. 505, 68 A 651, 130 
AmSR 1009. Contra Cotton States L. 
Ins. Co: v: Crozier, 216 Ala. 537, 113 
S 615; Varnon v. Nabors, 189 Ala. 
464, 66 S 593 (replication setting up 
versions of contract relied on, sub- 
stantially contradicting versions of 
contract as set up in plea, constituted 
in effect the general issue); South- 
ern R, Co. v: Hobbs, 151 ‘Ala. 335, 43 
S 844 

Grounds for demurrer to replication 
generally see infra § 514 

97. Dixie Industrial Co. v. Atlas 
Lumber Co., 202 Ala. 562, 81 S 64. 

98. Austin v. Walker, 26 N. H. 456; 
Stearns v. Stearns, 32 Vt. 678. 

99. Miller v. Blow, 68 Ill. 304; 
Moore.v. Andrew, 23 U. CC. Q7°B. 
(Ont.) 367. 

1. Coffin v. Bassett, 2 Pick. (Mass.) 
3857; Cowper v. Garbett, 13 M. & W. 
33, 153 Reprint 14; Stephen Prp 


2. N. J.—Ridgefield Park R. Co. 
v. Ruckman, 38 N. J. L. 98. 
Pa.—Lincoln v. Souder, 4 PaLJ 107. 
Vt.—Paddock vy. Jones, 40 Vt. 474; 
Marshall v. Aiken, 25 Vt. 327. 
Eng.—Rickards v. Murdock, 10 B. 
&e_ ©, 627, 21° HEL) 225, 1109’ Reprint 
546; Griffin v. Yates, 2 Bing. N. Cas. 
579, 29 ECL 670, 132 Reprint 226; 


Austin y, Chit- | 


PLEADING 


Where a 


A trav- 


Whittaker v. Mason, 2 Bing. N. Cas. 
3595 °29." HCL 572,132) Reprint. 141s 
€risp: v..Griffith,: 2 C.-M: & RR. 159, 150 


jrepring 69; Gibbons v. Mottram, 6 
& G. 692, 46 ECL 692, 134 Reprint 
107k: Schild v. Kilpin, 8 M. & W. 673, 


Senior, 4 
1369; 


Jones v. 


Loi: Reprint 1209; 
M 150 Reprint 


“& W. 1238, 


Isaac v. Farrar, 1 M. & W. 65, 150 Re- 


print ea 
N. B.—Bank of British North 

America v. Fisher, 6 N. B. 606. 

3. Coffin v. Bassett, 2 Pick. (Mass.) 


4 Del.—Murden v. Russell, 28 Del. 
362, 93 A 379. 

I11.—Allen v. Scott, 13 Ill. 80. 

N. J.—Taverna v. Churchill, 77 N. 
J. L. 430, 72 A 43; Ridgefield Park 
R. Co.) vi Ruekman; 38° N?: J.T: 98; 
Berry v. Cahanan, 7 N. J. L. 77. 

N. Y.—Coburn v. Hopkins, 4 Wend. 
577; Griswold v. Sedgwick, 1 Wend. 
126; Plumb v. McCrea, 12 Johns. 491; 


Epes v. Wood, 4 Johns, 150, 4 AmD 
Pa.—Lincoln vy. Souder, 4 pala 


107. 

Vt.—Paddock v. Jones, 40 Vt. 474; 
Marshall v. Aiken, 25 Vt. 327. 

Eng.—Salter v. Purchell, 1 Q. B. 
209, 41 ECL 506, 113 Reprint TTWLOS 
Whittaker Vv. Mason, 2 Bing’ N. Cas. 
309, 29 BCL 572, 132 Reprint 141; 
Crogate’s Case, 8 Coke 66b, 77 Re- 
print 574; Crisp v. Griffith, 2 C. M. 
& R. 159, 150 Reprint 69; Gibbons v. 
Mottram, 6 M. & G. 692, 46 ECL 692, 
134 Reprint 1071; Schild v. Kilpin, 8 
M. & W. 673, 151 Reprint 1209; Jones 
v. Senior, 4 M. & W. 123, 150 Reprint 
1369; Isaac v. Farrar, 1 M. & W. 65, 
150 Reprint 348. 

5. Comly v. Lockwood, 15 Johns. 
GN: HY), USS: 

6. Murden v. Russell, 28 Del. 362, 
93 A 379; Hyatt “v. \Wood, 4 Johns: 
(N. Y.) 150, 4 AmD 258. 

7. Del.—Murden v. Russell, 28 Del. 
362, 93 A 379. 

' Jll.—Allen v. Seott, 13 Tl. 80. 

N. J.—Berry v. Cahanan, 7 N. 
BDRM TEL( 

N. Y.—Coburn v. Hopkins, 4 Wend. 
577; Griswold v. Sedgwick, 1 Wend. 
126; Plumb v. McCrea, 12 Johns. 491; 
Lytle v. Lee, 5 Johns. 112; Hyatt v. 
Wood, 4 Johns. 150, 4 AmD 258. 

Pa.—Wallace v. Hibbs, 4 Phila. 154. 

Eng.—Solly v. Neish, 2 C. M. & 
Ry 300, 100) Reprint 153: 

[a] Interest in, or title to, land 
or goods.—Where the plea alleges that 
defendant is interested in, or’entitled 
to, land or goods seized, a reply de 
injuria is improper. Berry v. Caha- 
nan, 7N. J. L. 77; Wallace v. Hibbs, 
4 Phila. (Pa.) 154; Selby v. Bardons, 
3 B. & Ad. 2, 23 ECL 11,110 Reprint 
1; Crogate’s Case, 8 Coke 66b, 77 Re- 
Pa 574. 

U. S.—Erskine v. Hohnbach, 14 
wail. 613, 20 L. ed. 5. 

Ill.—Tinker v. Rockford, 36 Ill. A. 
460 [rev on other grounds 37 SLL. 
123, 28 NE 573]- 


[§§ 410-411 


tion will not render it bad.°® 

[$ 411] (b) Traverse De Injuria. 
de injuria is a special form of replication at common 
lay used chiefly in actions of trespass and case, con- 
sisting of a traverse in general and summary terms 
and not in the words of the allegation traversed.* It 
may, however, be used in actions ex contra ergs al- 
though there is authority to the contrary.* 
defense alleged in the plea consists of matter of ex- 
cuse, this form of replication may be used;* but, un- 
less authorized by statute,° 
where the plea is in justifieation,® setting up matters 
of absolute right, title, or interest,’ arising from au- 
thority of law or of record,® or authority in fact de- 
rived from the adverse party.°® 
injuria proper where the plea amounts to a denial of 
plaintiff’s cause of action, or sets up matters of dis- 


The traverse 


When the 


it cannot be employed 


Nor is a traverse de 


N: J.—Taverna v.. Churchill, 77) Ne: 
J. L. 430, 72 A 43; Berry v. Cahanan, 
(ONE CAE Da Wee 

N. Y.—Coburn v. Hopkins, 4 Wend. 
577; Griswold v. Sedgwick, 1 Wend. 
126; Plumb vy. McCrea, 12 Johns. 491; 
Lytle v. Lee, 5 Johns. 112. 

Pa.—Lincoln v. Souder, 4 PaLJ 107. 

Eng.—Crogate’s Case, 8 Coke 66b, 
77 Reprint 574. 

[a] Process of court of record.— 
(1) The replication de injuria is not 
proper when plaintiff pleads matter 
of excuse consisting of a justifica- 
tion under process of a court of rec- 
ord. | (Wavernay vy. Churchill avi, Neer 
L. 430, 72 A 48. (2) Justification by 
arrest on view and under warrant and 
conviction under Act March 29, 1897 
(P. L. p 109), for enforcing the Game 
Act (Act April 14, 1903 [P. L. p 526]), 
are matters of record provable by the 
conviction, and, when pleaded, do not 


permit the replication de injuria. Ta- 
verna v. Churchill, supra. 
[b] Rule criticized.— ‘We are 


aware of numerous decisions in this 
country to the effect that the replica- 
tion de injuria is only a good replica- 
tion where the plea sets up matter of 
excuse, and is not good where the plea 
sets up matter of justification, though 
the justification be under process from 
a court not of record, or rest upon 
some authority of law other than a 
judgment of a court. Such are the 
decisions of the Supreme Court of 
New York, and they proceed upon the 
Supposed doctrine of the resolutions 
in Crogate’s Case, 8 Coke 66b, 77 Re- 
print 574. But an examination of that 
case will 
not supported to the extent laid down 
in the New York decisions. The third 
resolution in Crogate’s Case does state 
that a replication de injuria is bad 
where the justification is under au- 
thority of law, but, as observed by 
Mr. Justice Patteson, in Selby v. Bar- 
dons, 3 B. & Ad. 2, 23 ECL 11, 110 Re- 
print 1, this, if taken to the full ex- 
tent of the terms used, is inconsist- 
ent with that part of the first reso- 
lution which states that where the 
plea justifies under proceedings of a 
court not of record the replication 
may be used.” Wrskine v. Hohnbach, 
14 Wall. (U. S.) 618, 618, 20 L. ed. 
745 (holding that a traverse de in- 
juria is proper where defendant jus- 
tifies his seizure of property as done 
by him as collector of internal rev- 
enue in enforcing an assessment made 
by the assessor of the district and 
certified to him). 

9. Ridgefield Park R. Co. v. Ruck- 
man, 38 N. J. L. 98; Salter v. Pur- 
chell, 1 Q. B. 209, 41 BCL 506, 113 Re- 
print 11103) (Solly vi “Néishs: 2) C.uM. 
& R. 355, 150 Reprint 153; Crogate’s 
Case, 8 Coke 66b, 77 Reprint 574. 

10. Graffin v. Jackson, 40 N. J. L. 
440; Ridgefield Park R. Co. v. Ruck- 
man, 38 N. J. L. 98; Berry v. Cahanan, 
Mt NDiey ale oa “tikes Lincoln’ v. Souder, 4 
Paka sor: Solly v. Neish, 2 C. M. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


show that the doctrine is- 


ee eee 
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ey 


§§ 411-413] 


charge, as distinguished from matters of excuse.1? 


[§ 412] (c) Special Traverse. 


pleading known as the special traverse?? may be used 
in a replication,!*® and is sufficient when the induce- 
ment amounts in substance to a sufficient answer to 
The inducement should be an 
indirect denial,?° and if it consists of a direct denial, 


the last pleading.‘* 


the special traverse is improper.?® 


[§ 413] (2) Under Codes—(a) In General. 


R. 355, 150 Reprint 153; Crogate’s 
Case, 8 Coke 66b, 77 Reprint 574; 
Fisher v. Wood, 1’ Dowl. P. C.N. 8. 


54; Cleworth v. Pickford, 7 M. & W. 
314, 151 Reprint 786; Elwell v. Grand 
Junction R. Cox? 5 M. & W. 669, 151 


Reprint 284; Parker v. Riley, 3 M. 
& W. 230, 150 Reprint 1128. 

11. Salter v. Purchell, 1 Q. B. 209, 
41 ECL 506, 113 Reprint 1110; Jones 


ee 4M. & W. 1238, 150 Reprint 


12. What is special traverse see 
Supra § 326. 

13. Del.—Beatty v. Parsons, 25 Del. 
134, 78 A 302. 

Mich.—Kinzie  v. CLC. 
Bank, 2 Dougl. 105. 

N. J—McWilliams v. King, 32 N. 
Jee 21 
Pa.—Haviland vy. Fidelity Ins., etc., 
Co. 108 Pa, 236, 

R. I.—Douglas v. Hennessy, 15 R. 
ea ol Alot VA tad OA 583. 

14. Douglas v. Hennessy, supra. 

15. Hubbard v. Mutual Reserve 
Fund L. Assoc., 80 Fed. 681 [aff 100 
Fed. 719, 40 CCA 665]. 

16. Hubbard v. Mutual Reserve 
Fund L. Assoc., supra.. 

17. U. S—Gaggs v. Phoenix Nat. 
Bank, 177 U. S. 549, 20 SCt 732, 44 
L. ed. 882. 

Bee Fa et v. Worrell, 13 Ind. 

Iowa.—King v. Howell, 28 Iowa 65. 
Beacons EMORY v. Stinson, 4 Kan. 

'; 

Mo.—Colvin vy. Hauenstein, 110 Mo. 
575, 19 SW 948. 

N. Y.—Winchester v. Browne, 15 
NYS 51, 26 AbbNCas 387. 

OKI. — Western, CCC > us: 'CO.: Vv. 
Murphy, 56 Okl. 702, 156 P sss. 

Or.—Acton v. Lamberson, 102 Or. 
472, 202 P 421, 732. 

Wash.—Davis v. Oldakers, 3 Wash. 
ant SGN R Ye yi irs Sra ies) 

Wis.—Modern Steel Structural Co. 


Farmers, 


v. English Constr. Co., 129 Wis. 31, 
108 NW 70. 
{a] Construction of reply.—(1) 


Where the reply was that plaintiffs 
“deny each’and every allegation there- 
in contained so far as the same con- 
troverts ithe allegations stated in their 
petition,” it was held to be in ef- 
fect a general denial as to all new 
matter in the answer controverting 
the allegations of the petition. Col- 
vin v. Hauenstein, 110 Mo. 575, 581, 
19 SW 948. (2) Where defendant al- 
leged that on a specified date S, then 
being the duly appointed, qualified, 
and acting guardian of an estate, and 
being in possession of it filed in a 
certain county court a petition in 
writing for an order of sale permit- 
ting him to sell land to his minor 
wards, and plaintiff by reply admitted 
that on the date named §S, as guard- 
ian, filed his petition for the sale of 
real estate, but denied his being in 
complete possession, and denied gen- 
erally and specifically each and every 
other allegation contained in the an- 
swer, the allegation in the reply was 
not a denial that S was duly qualified 
and acting guardian at the time of 
making the guardian’s sale. Acton 
vy. Lamberson, 102 Or. 472, 202 P 421, 
732. 

{[b] Effect of general denial.—Un- 
der Civ. Code § 104 (Gen. St. [1915] 
§ 6996), authorizing a reply when 
the answer contains new matter, in 
an action on a verified account, where 
an answer was filed consisting of a 
general denial and a plea of payment 


[49 C. J.—22] 


PLEADING 


The form of 
murrable.! 


swer.!9 


[49 C.3.] 337 


a reply is proper, one in the form of a general denial 
is usually deemed sufficient,’? but even when a gen- 
eral denial would suffice, a special denial is not de- 
The use of the denial in a reply is, in 
the code states, exactly similar to its use in an an- 
The form of the denial must be in accord- 
ance with the statute,?° and should be definite and 


certain and indicate precisely what allegations are 


Where 


to which plaintiff replied by general 
denial, the reply traversed only the 
plea of payment. Delphos Milling 
wee vy. Jackson, 1171 Kan, 388, 207 FP 
[ec] In England, under the Judica- 
ture Acts, it is unnecessary to trav- 
erse one by one the particular state- 
ments of facts which are contained in 
the defense, but for the purpose of 
putting those facts in issue by way 
of denial a general denial is suffi- 
cient, except when replying to a coun- 
terclaim; in such case the reply 
must be specific. Williamson v. Lon- 
don, -ete., R. Co, 42 Ch. D, 78%: ; 


18. Pottlitzer v. Wesson, 8 Ind. 
A. 472, 35 NE 1080. 
[a] -Thus, where the answer al- 


leges that a certain sum was received 
by plaintiff in settlement for goods 
sold, a reply alleging that such sum 
was not accepted in full but in part 
payment only, of which fact defend- 
ants had due notice, is not demurra- 
ble, although a general denial would 
have been sufficient. Pottlitzer v. 
Wesson, 8 Ind. A. 472, 35 NE 1030. 

19. Kimberling v. Hall, 10 Ind. 407; 
Hammer v. Edwards, 3 Mont. 187. 

[a] In Pennsylvania, under the 
Practice Act, where the defect al- 
leged in a counterclaim is a failure 
to assert a cause of action, the reply 
should raise the question of law, as 
is done by affidavit of defense when 
plaintiff's statement is complained 
of. Riling v. Idell, 291 Pa. 472,-140 
Ne PACES 
' Denials in answer see supra § 328 
et seq. 
' 20. See statutory provisions; and 
Young v. Schofield, 132 Mo. 650, 34 
SW 497; Citizens, etc., Sav., etc., As- 
soc. v, Rampe, 116 NYS 59% [aff 139 
App, Div. 927 mem, 123 NYS: 1110 
mem]. See also cases infra this 


A denial in any one of the 
forms prescribed is sufficient. Win- 
chester v. Browne, 15 NYS 51, 26 
AbbNCas 387. 

[b] Denials held sufficient.—(1) A 
reply in the form, “Now comes the 
plaintiff, Suvigney Godfrey, and de- 
nies owing the defendant Jae, GOl- 
lars and thirty-five cents, or any oth- 
er sum, as alleged by the defendant.” 
Godfrey v. Cruise, 1 Iowa 92. . (2) 
Specific denials of ‘all the allegations 
of the answer. McConnoughey v. 
Weider, 2 Iowa 408. (3) A reply de- 
nying each and every matter con- 
tained in the answer, save as it may 
have been stated in the complaint. 
Fitzpatrick v. Simonson Bros. Mfg. 
Co., 86 Minn. 140, 90 NW 3878. (4) 
A reply denying “each and every al- 
legation of new matter in said an- 
Swer contained not herein specifical- 
ly admitted to be true,” and specifi- 
cally admitting certain allegations. 
Vette v. Evans, 111 Mo. A. 588, 598, 
86 SW 504. (5) A reply denying each 
and every allegation set up in the 
answer as new matter by way of 
avoidance. Chawviteau v. Fay, 54 
HowPr (N. Y.) 211. +(6) A reply to 
a counterclaim, reciting that ‘the 
plaintiff says that he denies each and 
every allegation,” etc. Jones v. Lud- 
lum, 74.Ns.¥. 61, GA reply that 
‘plaintiff alleges that he denies, all 
and singular the allegations in said 
answer which setS up a=.,-counter 
claim.” Perry v. Levenson, 82 App. 
Div. 94, 81 NYS 586 [aff 178 N. Ms 
559 mem, 70 NE 1104 mem]; Pra 
Veer Odd suiler ADD siDive Sous .260: NYS 


denied;*1 but reasonable certainty is all that is re- 


947. (8) A reply stating that plain- 
tiff “replying to the counter-claim, 
denies the same.” Atlantic Phos- 
phate Co. v. Sullivan, 34 S. C. 301, 
13 SE 539. 

[c] Denials held insufficient.—(1) 
A reply under oath alleging, as to an 
averment in the answer, “It is not 
true, as charged in said answer,” etc. 
Verzan v. McGregor, 23 Cal. 339. 
(2) A reply stating that the answer 
“does not state facts sufficient to 
constitute a defense to plaintiff's 
cause of action stated in his peti- 
tion.’ Sutton v. Sutton, 60 Nebr. 400, 
83 NW. 200. (38) A reply denying the ~ 
allegations of a defense setting up 
the statute of frauds, “as alleged in 

the defendant’s answer,’ 

Trachtenberg v. Converse, 109 Misc. 
487, 180 NYS 170. (4) A reply al- 
leging that plaintiff cannot admit or 
deny the allegations of the answer, 
but demands proof of the same. 
Home Bldg., etc., Assoc. v. Clark, 43 
Oh. St. 427, 2 NE 846. (5) Other de- 
nials held insufficient. Brown v. Car- 
ter, 198 Ky. 386, 248 SW 1014; Hatch- 
er) Vv.) Pitzpatrick, 101 SW s:933,0 31 
KyL 120; Oglevie v. Wiley, 6 Ky. Op. 
460; Judy v. Trollinger, 110 Oh. St. 
576, 144 NE 44. 

[dad] Denial of specific allegation 
held insufficient.—A reply that “it is 
not true that on the 10th day of Janu- 
ary, 1886, 1887 or 1888, this plain- 
tiff had in the city of Frankfort, and 
subject to taxation, the property in 
the answer mentioned,’ is not a de- 
nial of the specific allegation of an 
answer that on the above dates plain- 
tiff owned the property mentioned. 
Frankfort v. Mason, etc., Co., 100 Ky. 
48, 52, 37 SW 290. 

Tel Denial of written instrument. 
—A statement in the reply that a 
sum of money, which the answer 
charged was received in discharge of 
plaintiff's claims, was received for 
another purpose, did not weaken the 
denial of the instrument acknowledg- 
ing the receipt of the money. Wert- 
heim v. Maintenance Co., 135 App. 
Div. 760,, 119 NYS 909: 

Asis Ind.—Train vy. Gridley, 36 Ind. 
Apia .—Whitaker vy. Sandifer, 1 Duv. 

Mo.—Collins v. Trotter, 81 Mo. 275; 

Long v. Long, 79 Mo. 644 


Nebr.—Gross v. Schell, 67 Nebr. 
223, 93 NW 418. 
ao Y.—Gassett v. Crocker, 9 AbbPr 


Or.—Landigan v. Mayer, 32 Or. 245, 
51 P 649, 67 AmSR 521. 

[a] Denials held insufficient.—(1) 
A reply in which plaintiff, making 
no reference to the answer, used 
merely these words, “the plaintiff 


denies each and every allegation 
therein contained.” Train v. Grid- 
ley, 36 Ind. 241. (2) A. reply @eny- 


ing the correctness of each and every 
item of defendant’s answer and coun- 
terclaim. Whitaker v. Sandifer, 1 
Duy. (Ky...) 12.61. (3) A reply that 
“plaintiff denies each and every al- 
legation not herein admitted or oth- 
erwise pleaded to.” Long v. Long, 
79 Mo. 644, 649. (4) A reply to an 
answer denying each and every alle- 
gation contained therein inconsistent 
with the statements in plaintiff’s pe- 
tition. Young v. Schofield, 132 Mo. 
650, 34 SW 497; Gross v..Scheel, 67 
Nebr. 223, 983 NW 418; Herdman vy. 
Marshall, 17 Nebr. 252, 22 NW 690. 
[b] Specific denial of an allega- 
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quired.22. A reply which is uncertain and confusing 
as to what affirmative defenses are denied is never- 
theless sufficient to frame issues where it admits cer- 
tain allegations of the answer and, at the end, con- 
tains a general denial of all allegations not specifical- 
ly denied.?* <A denial of all new matter set out in 
the answer, without specifying what new matter is 
referred to, is not good. pleading,?* but will be held 
sufficient in the absence of a motion to make more 
specific,?° and is not so uncertain as to call for the 
exclusion of evidence on the trial.?® In some juris- 
dictions a denial of every “material” allegation in 
the answer has been held sufficient,?7 while in others 
it has been held insufficient.28 Where a general de- 
nial assumes to deny each allegation not previously 
denied, it does not include allegations which the reply 
has specifically attempted to deny.?® A specifie de- 
nial of one clause of an answer will not extend to an- 
other and distinct clause.*° 

Argumentative denial. A reply denying argumen- 
tatively by alleging facts inconsistent with the facts 
alleged in the answer is good on demurrer,*'! or at the 
trial,?? or after verdict and judgment.*? The remedy 
for an argumentative denial under the code is a mo- 
tion to make more definite and certain.*4 


tion of knowledge at one time will 


not be deemed to put in issue a sep-| CincLBul 283. 


PLEADING 


‘the same” does not make the reply good.*# 


Boiteaux, 7 Oh. Dec. (Reprint) 182, 1 


[§§ 413-414 


Effect of bad plea on previous good denial. A 
good denial of an allegation of the answer is not nul- 
lified by a pubyerimont bad plea to the same allega- 
tion.8> 

[§ 414} (b) Denials of Knowledge or Informa- 
tion. A denial in the replication of knowledge or in- 
formation sufficient to form a belief as to the facts 
pleaded by defendant is insufficient unless authorized 
by statute.2® But when authorized by statute?’ a 
denial in this form, if want of knowledge or informa- 
tion actually exists, will put such facts in issue to 
the same extent as though they were denied,*® pro- 
vided the denial follows the terms of the statute;*? 
although a slight deviation will not render the reply 
insufficient after verdict.*° But a denial of knowl- 
edge or information sufficient to form a belief is not 
permissible when the facts are within,*? or presum- 
ably within,*? the personal knowledge of plaintiff; or 
when they are matters of public record ;** and in such 
case the addition of the words, “and therefore denies 
A denial 
that plaintiff has any knowledge or information suffi- 
cient to form a belief “as to each and every allega- 
tion” in the counterclaim is consistent with the pos- 
session of knowledge or information sufficient to 


to the truth of the allegations con- 
tained in said answer,” instead of “as 


arate allegation of knowledge at an- 
other time. Landigan v. Mayer, 32 
Or. 245, 51 P 649, 67 AmSR 521. 

Le] "Reference to folios of answers. 
—Where the answer is in folios, a 
denial of all those allegations in it 
which .are contained within certain 
specific folios is sufficient. Gassett 
v. Crocker, 9 AbbPr (N. Y.) 39. 

Certainty, definiteness, and partic- 
ularity in pleadings generally see su- 
pra §§ 90, 91. 

22. Fassett v. Fassett, 41 Mo. 516. 

23. Pue v. Wheeler, 78 Mont. 516, 
255 P 1043 [certiorari den and writ 
of error dism 275 U. S. 483 mem, 48 
SCt 19 mem, 72 L. ed. 385 mem]. 

24. Willson .v. Colorado, ete, R. 
Co., 57 Colo. 303, 142 P 174; Chicago, 
ete., R. Co. v. Lundstrom, 16 Nebr. 
254, 20 NW 198, 49 AmR 718. 

[a] In Missouri (1) the rule has 
been laid down in accordance with 
the text. Young v. Schofield, 132 Mo. 
650, 34 SW 497; Sundmacher v. Lloyd, 
135 Mo. “Ay 517%, 116 SW 12° ‘Betz. v. 
Kansas City Home Tel. Co., 121 Mo. 
A. 473, 97 SW. 207. (2) On the other 
hand it has been held that a reply 
that ‘now comes plaintiff and for re- 
ply to the new matter in the answer 
herein denies each and évery allega- 
tion, averment, and statement there- 
in contained,’ was good as to the 


new matter. Miller v. Keaton, 236 
Mo. 694, 139 SW 158. 
25. Willson v. Colorado, etce., R. 


Co., 57 Colo. 308, 142 P 174; Crete v. 


Hendricks, 2 Nebr. (Unoff.) 847, 90 
NW 215. 
26. Peterson v. Ruhnke, 46 Minn. 


115, 48 NW 768. 


27. Miller v. Brumbaugh, 7 Kan. 
343 

28. Clarinda Trust, ete., Bank v. 
Doty, 83 Or. 214, 163 P 419, 

29. Pullen v. Wright, 34 Minn. 
314, 26 NW 394. 

30. Landigan v. Mayer, 32 Or. 245, 


51 P 649, 67 AmSR 521. 

31. Rich v. Fry, 196 Ind. 303, 146 
NE 393, 148 NE 202; Judah v. Vin- 
cennes University, 16 Ind. 56. 

Grounds for demurrer to reply gen- 
erally see infra § 514. 

382. New York L. Ins. Co. v. La 
Boiteaux, 7 Oh. Dec. (Reprint) 182, 1 
CincLBul 278. 

Th Meredith v. Lackey, 14 Ind. 
529. 

Aider by verdict or judgment gen. 
erally see infra § 1268 et seq. 

34. New York L. Ins. Co. v. La 


Motions to make pleadings more 
definite and certain generally see in- 
fra § 1030 et seq. 

35. Wertheim v. Maintenance Co., 
135 App. Div. 760, 119 NYS 909. 

36. Watson v. Hawkins, 60 Mo. 
550; McEwen v. Union Bank, etc., Co., 
35 Mont. 470, 90 P 359; Floyd-Jones 
v. Anderson, 30 Mont. 351, 76 P 751. 

37. See statutory provisions. 

38. Colo.—Adams v. Clark, 36 Colo. 
65, 85 P 642. 

Conn.—Lyon v. Wilcox, 97 Conn. 
393, 119 A 361. 


Ky.—Campbell County Bank v. 


Schmitt, 142 Ky. 601, 135 SW 274 
[reh on 143 Ky. 421, 136 SW 625]. 
N. Y.—Wageck v. Travelers’ Ins. 
Co:, 103 Mise, 65, 177 NYS 327: 
Tex.—Canode v. Sewell, (Civ. A.) 
182 SW 421. 
[a] Denial held sufficient.—W here 


defendant numbered its first sep- 
arate defense as the third paragraph 
of the answer, and its second sep- 
arate defense as the fourth paragraph, 
a reply which denies that plaintiff 
has any knowledge or information 
sufficient to form a belief as to the 
truth or falsity of the allegations in 
the third and fourth allegations of 
the answer is sufficient to enable de- 
fendant to determine what allega- 
tions are denied. Smith v. Metropol- 
itan “LS Ins) Cosy 79) (Misces7550, "140 
NYS 327. 

39. Johnson v. Walker-Plath Mo- 
COr® | Cow 68) Colom L60 sn Lene © 1029" 
Gorman v. Young, 18 SW 3869, 18 KyL 
785; Steinway v. Steinway, 74 Hun 
423, 26 NYS 657. 

[a] Rule applied.—In replevin for 
a motor car, where the seller claimed 
to have rescinded the contract, and 
defendant buyer in his answer al- 
leged that the car had been mort- 
gaged ‘to a third person, a denial of 
fo friation on which to base a belief, 
omitting the word “knowledge” as 
used in the statute, is insufficient, 
for a statutory denial must be in 
the terms of the statute. Johnson v. 
Walker-Plath Motor Co., 68 Colo. 160, 


187 P 1029. 

[b] -Denials held _  insufficient.— 
Gorman vy. Young, 18 SW 369, 13 
KyL 785; Steinway v. prouay, 74 
Hun 423, 26 NYS 657. 

40. Macalester Coliege v. Nesbitt, 
65 Minn. 17, 67 NW 652. 

[a] Immaterial variation.—A re- 
ply denying any knowledge or infor- 
mation sufficient to form a belief ‘“‘as 


to the truth of any or of all the al- 
legations” of the answer, is sufficient 
after trial and verdict. Macalester 
College v. Nesbitt, 65 Minn. 17, 18, 
67 NW 652 (where the court said: 
“Tt may be conceded that, if we are 
to divide ‘a hair ’twixt south and 
southwest side,’ as some courts have 
done, the denial is technically bad; 
but no lawyer with any re- 
spect for himself would claim that 
he was misled, or that he understood, 
from the reply, that the allegations 
of the answer were admitted’’). 

41. Wing v. Dugan, 8 Bush (Ky.) 
583; Hancock v. Rice, 8 Ky. Op. 826; 
Smith v. Metropolitan L. Ins. Co., 79 
Mise. 550, 140 NYS 327; Halbe v. 
Adams, 155 NYS 995 [aff 171 App. 
Div. 942, 156 NYS 1125, 172 App. Div. 
186, 158 NYS 380]. 

42. Mastin v. 
Colo. 328, 92 P 682; 
munder, 198 N. Y. 449, 92 NE 106, 19 
AnnCas 771; Olsen v. Singer Mfg. 
Co., 143 App. Div. 142, 127 NYS 697. 

[a] Rule applied.—Affirmative 
averments in an answer of fraud- 
ulent representations by plaintiff and 
his agent in a sale are not put in is- 
sue by a replication stating that plain- 
tiff has not and cannot obtain suffi- 
cient information upon which to base 
a belief, since plaintiff is presumed 
to know what he and his agent said 
and did in effecting the sale. Mastin 
Ma ge SE ak 41 Colo, 328; 92°P 


43. Davidow v. Griswold, 23 Cal. 
A. 188, 137 P 619; Johnson v. Walker- 
Plath Motor Co., 68 Colo. 160, 187 P 
1029; Dahlstrom v. Gemunder, 198 
N. Y. 449, 92 NE 106, 19 AnnCas 771; 
Childs v. Childs, 150 App. Div. 656, 
1385 NYS 972; Olsen v. Singer Mfg. 
Co., 148 App. Div. 142, 127 NYS 697; 
Oswego v. Peoples’ Gas, ete., Co., 116 
Misc. 354, 190 NYS 39. 

fa] Rule applied.—A denial in the 
reply of knowledge or information 
sufficient to form a belief as to wheth- 
er a schedule of a gas and electric 
company was put into effect in less 
than the statutory time by an order 
of the public service commission is 
not a denial, as the fact was a mat- 
ter of publie record, the truthfulness 
of which the pleader could ascertain 
without inconvenience. Oswego v. 
Peoples’ Gas, etc., Co., 116 Misc. 354, 
190 NYS 39: 

44. Johnson v. Walker-Plath Mo- 
tor Co., 68 Colo. 160, 162, 187 P 1029. 


Bartholomew, 41 
Dahlstrom v. Ge- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


emer —_e ° 


Pe Oe ee ee ee et ee ee ee 


eet gal nie Mili l tg 


a 


a 


a 7 


§§ 414-417] 


form a belief of every allegation except one.** 

[§ 415] (c) Denials on Information and Belief. 
A denial “on information and belief” is permissible in 
the reply where plaintiff has some information or 
belief concerning the facts set up in the answer, but 
But such denial should 
never be used when the facts denied are manifestly 
within the knowledge of plaintiff.** 
mitting denials of knowledge or information suffi- 
cient to form a belief*® does not authorize a denial 


no positive knowledge.*® 


“on information and belief.’”’*® 


[§ 416] (8) Matter To Be Traversed. Although 
the replication or reply should answer the whole plea 
or answer,°° the traverse in a replication will be suf- 
ficient if properly directed against but one material 
And where a reply controverts one of 
several items pleaded in a set-off based on an account, 
the set-off in its entirety cannot be deemed con- 


allegation.*+ 


fessed.>? 


Immaterial facts and facts not alleged. No facts 
should be denied which are not material,®* or are not 
alleged in the plea or answer,°* although whatever is 
necessarily implied is traversable equally with facts 


expressly alleged.°® 


45. Herbst v. Land, etc., Co., 134 
Wis. 502, 115 NW 119 

46. Walton v. Wild Goose Min., etc., 

- Co., 123 Fed. 209, 60 CCA 155; Kosz- 
telnik v. Bethlehem Iron Co., 91 Fed. 
606; Olsen v. Singer Mfg. Co., 151 
App. Div. 516,135 NYS 872: 

[a] Illustration.—A reply deny- 
ing ‘“‘upon information and belief” an 
allegation of the answer that plain- 
tiff resided in New Jersey was suffi- 
cient to present the issue of plain- 
tiff’s residence, being equivalent to an 
averment that plaintiff was informed 
and believed that he did not reside 
in the state of New Jersey. Olsen 
v. Singer Mfg. Co., 151 App.. Div. 516, 
135 NYS 872. 

[b] Where it is shown that a 
plaintiff is unable to read the English 
language, he will be permitted to deny 
the execution of a release pleaded by 
defendant, and written in English, on 
information and belief. Kosztelnik 
v. Bethlehem Iron Co., 91 Fed. 606. 


47. Thompson v. Seligman, 90 Fed. 
219; Fallon v. Durant, 60 HowPr (N. 
369 bn ey 

48. See supra § 414. 

49. Erskine v. Russell, 43 Colo. 449, 
96-P 249. 

50. See supra § 409 

51. Ark.—Lawson v. ‘State, 9 Ark. 9. 


Ky.—Hood v. Winsatt, 1 B. Mon. 
N. H.—Watriss v. Pierce, 36 N. H. 

232. 
11 Johns. 


aos Y.—Gelston v. Burr, 
4 
vVt.—Stearns vy. Stearns, 32 Vt. 678. 


52. Thruston v. Oldham, 6 Bush 
(Ky.) 16 
53. Ala.—Highland Ave.; ete.’ BR. 


Co. v. South, 112 Ala. 642, 30 S 1003. 

Conn.—Parish v. Stanton, 2 Root 
154. 

N. H.—Austin v. Walker, 26 N. H. 
456; Thompson vy. Fellows, 21 N. H. 
425. 

N. Y.—Rogers v. Burk, 10 Johns. 

~ 400. 

Vt.—Stearns v. Stearns, 32 Vt. 678; 
Walker v. Sargeant, 14 Vt. 247. 

Eng.—Thurman v. Wild, 11 A. & 
BE. 453, 39 ECL 252, 113 Reprint 487. 

54. Otis v. Ohio Mines Co., 15 
Ariz, \264, 138 P 777 > Griswold v. 
New York Nat. Ins. Co., 3 Cow. (N. 
Y.) 96; Powers v. Cook, eid! Raym. 
63, 91 Reprint 938; Gilbert v. Parker, 
2 'Salk. 629, 91 Reprint 532; Rex v. 
Kilderby, 1 Saund. 312 d note 4, 85 
Reprint 433. 

55. Haight v. Holley, 3 Wend. (N. 
Y.) 258; Chambers v. Jones, 11 Hast 
406, 103 Reprint 1061; Meriton v. 
Briggs, 1 Ld. Raym. 39, 91 Reprint 


PLEADING 


A statute per- 


Conclusions of law. 
or reply should raise an issue of fact an 
law,°* and hence a traverse of a conclusion of law is 
bad,°’ although the objection cannot aid defendant, 
since it goes to the sufficiency of the answer.** 
there may be a traverse of an averment which con- 
sists of law and fact.°® 

Matters of evidence. 
made as to mere matters of evidence,®° but a traverse 
is good where it denies the ultimate fact which the 
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The traverse in a replication 
not of 


But 


The traverse should not be 


evidence goes to prove.*! 


Negative averments. 
he directed to some affirmative matter, and not a 
negative averment in the plea.®? 

The inducement of a special traverse is not, in 
general, traversible;** but when the special traverse 
is immaterial, the replication may pass it by, and 
traverse the inducement.** 


The traverse should always 


[§ 417] (4) Negative Pregnant. The general rule 


that a negative pregnant in a plea or answer is insuf- 
ficient to raise a material issue®® applies equally to 
a negative pregnant in a replication or reply.®® 
this doctrine has not been strictly applied in all 


But 


cases ;°" and a reply in the form of a negative preg- 


56. Tennessee Bank v. Armstrong, 
12 Ark. 602; Shuey v. Hoffman, 224 
Ky. 765, 7 SW (2d) 202; Hale v. Den- 
nie, 4 Pick. (Mass.) 501. And see 
cases infra note 57. 

57. U. S.—Ferguson v. Meredith, 
1 Wall, 25, 17 L. ed. 604; Chapman vy. 
Smith, 16 How. 114, 14 L. ed. 868. 

Te on ae ae v. Lowell, 10 Ark. 


Ill.—Rose v. Ruyle, 46 Ill. A. 17. 
Iowa.—Roberts | vy. Albright, 2 


Greene 120. 
N. J.—Holmes v. Seashore Elec- 
trieVR: Cos," 5% (Ni de TAS 5023 AL 27; 


Booth v. Kurrus, 55 N. J. L. 370, 26 
A 10138. 

N. Y.—Wheelwright v. Beers, 2 N. 
Y. Super. 391; Baldwin v. Walsworth, 
Lalor 340; Stickle v. Richmond, 1 
Hill 77. 

Or.—O’Riley v. Wilson, 4 Or. 96. 

Pa.—Hubert v. Horter, 81 Pa. 39. 

Eng.—Richardson v. Orford, 2 H. 
Bl. 182, 126 Reprint 496; Beal v. 
Simpson, 1 Ld. Raym. 408, 91 Reprint 
EATS 

[a] Denial held‘ to be denial of 
fact and not of conclusion of law.— 
O’Riley v. Wilson, 4 Or. 96. 

58. Kornblum v. Commercial Ad- 
vertiser Assoc., 164 NYS 186 [aff 
183 App. Div. 615, 170 NYS 249]. 

Demurrer as opening record see in- 
fra § 547 et seq. 

59. Mystery of Grocers v. Canter- 
bury, 3 Wils. 214, 95 Reprint 1019. 

60. Moore v. Murdock, 26 Cal. 514. 

61. Moore v. Murdock, supra. 
te Ryan v. Vanlandingham, 25 Ill. 
128. 

63. Beatty v. Parsons, 25 Del. 134, 
78 A 302; Peo. v. Opie, 304 Ill. 521, 
136 NE 752; Peo. v. Strawn, 265 Ill. 
292, 106 NE 840. 

64. Davis v. Green, 260 U. S. 349, 
48° SCt 123,°67 Tied. 299" [rev 125 
Miss. 476, 87 649]; Wheelwright v. 
Beers, 2 N. Y. Super. 391. 

65. See supra § 335. 

66. U. S.—U. S. v. Larkin, 153 
Fed. 113, 82 CCA 247 [app dism 208 
U. S. 3383, 28 SCt 417, 52 L. ed. 517), 

Ariz.—Otis v. Ohio Mines Cone lb 
Ariz. ‘O64, 38 ee 


rae 
Colo. —Mastin v. Bartholomew, 41 
Colo. 328, 92 P 682. 
Ky.—Arctice Ice Co. v.° Franklin 


ee ete., Co., 145 Ky. 32, 139 SW 


Md.—State v. Logan, 33 Md. 1. 

Mass.—Loring v. Gay, 9 Pick. 66. 

Minn.—Truitt v. Caldwell, 3 Minn. 
364, 74 AmD 764. 

N. H.—Watriss v. Pierce, 36 N. H. 
232; Thompson v. Fellows, 21 N. H. 
425. 

N. Y.—Pigot v. McKeever, 32 Misc. 


45, 65 NYS 380. 
Or.—White v. East Side Mill Co., 81 
Or-107;9155. P 364,.158° P 173, 527%. 
Vt.—Briggs v. Mason, 31 Vt. 433. 
{a] Asserting, in the very lan- 
guage of the plea, what is denied in 


ese ts is bad. State v. Logan, 33 
[b] Denial in the conjunctive, in- 


stead of the disjunctive, of allega- 
tions alleged conjunctively, is bad as 
constituting a negative pregnant. 
Mastin v. Bartholomew, 41 Colo. 328, 
331, 92 P 682 (a denial that plaintiff 
“made any false, untrue and fraudu- 
lent statements and representations,” 
etce., and that defendant was damaged 
thereby); Ward v. Rice, 218 Ky. 805, 
292 SW 508; Pullen v. Wright, 34 
Minn. 314, 26 NW 394; McKenzie v. 
Farrell, 17 N. Y. Super. 192; White 
v. East Side Mill Co., 81 Or. 107, 155 
P3647 158, "P 173) 527. 

[ec] Tllustrations of negatives 
pregnant.—(1) A reply to an answer 
denying all and every allegation of 
the same in the words of the allega- 
tion is a negative pregnant, being 
only a denial that the allegations of 
the pleading traversed, taken con- 
junctively, are true. Otis v. Ohio 
Mines Co., 15 Ariz. 264, 138 P 777. 
(2) Where a plea alleges the issuance 
of a warrant on a particular day, a 
replication denying the issuance of 
the warrant on that day is bad as a 
negative pregnant, the day not being 
material. Thompson vy. Fellows, 21 
N. H. 425. 

Elis v. Pacific R. Co., 55 Mo. 
ery v. Tuckett, 1 Dowl. P. C. N. 

[a] “The denial of a complex 
statement in the very language in 
which it is made is not careful plead- 
ing; but where the purpose of the 
pleader is clear, it is sufficient to put 
in issue all the material facts in the 
allegation denied, as if each were dis- 
junctively stated and denied, unless 
a case is presented in which the an- 
swer must be fairly regarded as am- 
biguous.” Merchants’ Nat. Bank. v. 
Richards, 6 Mo. A. 454, 464 [aff 74 
nea the and cit Wynn vy. Cory, 43 Mo. 

[b] Reply held sufficient.—In an 
action for killing stock, where the 
answer set up a contract of plaintiff 
to fence and the killing by his breach 
thereof, a replication denying that 
plaintiff's “stock came on said rail- 
road track by reason of plaintiff not 
building a fence that he was bound 
to build by reason of any contract 
that he had made,” although it might 
be construed to be a negative preg- 
nant, was sufficient to require de- 
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nant is good after verdict.®§ 


[§ 418] ¢. New Matter in Avoidance. 
tiff may plead in his reply new matter,°® and must 
specially plead it if he wishes to rely thereon,*° un- 
less a reply is dispensed with by statute.“ 
cial replications are unnecessary and improper where 
the matters alleged therein are available under the 
A reply setting up new mat- 
ter as a defense under the codes is the same as the 
plea of confession and avoidance under the common- 
law system, and the requirements of the common law 
as to such a plea is not changed by the codes." 
new matter pleaded must confess the facts alleged in 
the answer,’? and avoid their effect;** and a replica- 
tion or reply which seeks to avoid a plea without first 
confessing it,7® or which confesses the truth of a plea 
without avoiding it,’* is insufficient. 
fession may be by implication instead of in terms ;*° 
and it need not admit the truth of the defensive mat- 
ter absolutely and to all purposes,’® but is sufficient 
if it “give color” to the alleged right of the adverse 


general replication.*? 


fendant to produce the contract. Ells 
Vv. Pacific R: Co., 55’ Mo. 278, 286. 

68. Kimberlin v. Short, 24 Mo. A. 
6435, Mynnve Cole, Cron Jac. 87, T9 
Reprint 75; Aubrey v. James, 1 Vent. 
70, 86 Reprint 49. 

{a] In Kansas, under a provision 
of the code that defects in pleadings 
which do not affect the substantial 
rights of the adverse party will be 
ignored, the fact that a denial in the 
reply was pregnant with one or more 
admissions was immaterial, where the 
referee compelled the parties to re- 
sort to their proof as if the reply 
were of good character. Danielson v. 
Scott, 88 Kan. 789, 129 P 1190. 

Aider by verdict or judgment gen- 
erally see infra § 1280 et seq. 

69. See supra § 408. 

70. Ill.—Priest v. Dodsworth, 235 
Ill. 618, 85 NE 940, 14 AnnCas 340; 
Allen v. Scott, 13 Ill. 80. 

Ind.—Kimberling Veo idall, 10 Ind: 

Medical Co. v. 


407. 

Iowa.—W atkins 
Moss, 160 Iowa 244, 141 NW 497. 

Ky.—®tna Ins. Co. v. Hensley, 219 
Ky. “sin, 294 SW 470. 

Mont.-—Averill Mach. Co. v. Taylor, 
70 Mont. 70, 223 P 918. 

N. Y.—Winchester v. Browne, 15 
NYS 51, 26 AbbNCas 387. 

Or.—Martin v. Gauld Co., 96 Or. 
6357290 Rian. 

Man.—Laberge v. Merchants Bank, 
27 Man. 84, 30 DomLR 144, [1917], 1 
WestWkly 115. 

Scope of issues generally see infra 
§ 1144 et seq. 

71. See supra § 394. 

[a] In Iowa, under a statute dis- 
pensing with a reply, but providing 
that plaintiff might file a written ad- 
mission of such facts in the answer 
as he did not wish to controvert, it 
was: held that, in order to avoid a 
judgment against him on the plead- 
ings, plaintiff should, in connection 
with such admission, set up facts 
avoiding the facts admitted. Viele v. 
See Ins. Co., 26 Iowa 9, 96 AmD 

3 


72. Campbell vy. Riddle, 217 Ala. 
619, 117 S 59. 

73. Day v. Mill-Owners Mut. 
Co., 75 Iowa 694, 38 NW 113; 
v. Dwight, 18 Iowa 241. 

74. Ala.—National L., etc., Ins. Co, 
vy. White, 210 Ala. 345, 97 S 914. 

Ill.—Clingan v. Cleveland, etc., R. 
Co., 163 Ill. A. 568; Sefton v. Mitch- 
ell, 120-Tll. A. 256. 

Iowa.—Runkle v. Hartford Ins. Co., 
99: Iowa 414, 68 NW 712; Day v. 
Mill-Owners Mut. F. Ins. Co., 75 lowa 
694, 38 NW 113. 

Kan.—Meeh v. Missouri Pac. R. Co., 
61 ae 630, 60.P 319. 

N. Y.—Commercial Bank v. Spar- 


F. Ins. 
Anson 


“For later cases, developments and changes in the law see 
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party®® to such an extent, at least, as to admit some 


A plain- 


matter.*t 
But spe- 


The 


But the con- 


row, 2 Den. 97. 

Vt.—Dunlevy v. Fenton, 80 Vt. 505, 
68 A 651, 130 AmSR 1009. 

Wash.—Lee Hong v. Schoenwald, 86 
Wash. 326, 150 P 436. 

75. I11.—Sefton v. Mitchell, 120 111. 


A. 256. 

Ind.—Hill v. Hill, 121 Ind. 255) ee 
NE 87; Cooper v. Smith, 1 Oda 3 35 
Drook v. Irvine, 41 Ind. 


21 NE 887; 
430; Lewis v. Sheaman, 28 Ind. 427; 


Wilson v. Madison, ete., R. Co., 18 
Ind, 226. 
brent .—Jones v. Lacey, 3 J. J. Marsh. 
3 
Me.—Spring v. Russell, 7 Me. 273. 


Bess H.—Watriss v. Pierce, 36 N. H. 


N. Y.—Averill v. Patterson, 10 N. 


We 5000 di Selde a7 041 0). bowPr sso: 
Warfield v. Weeks, 12 Misc. 590, 33 
NYS 1093; Baldwin v. Walsworth, 
Lalor 340. 


R. I.—Brown v. Foster, 6 R. I. 564. 

Vt.—Dunklee v. Goodenough, 65 Vt. 
257, 26 A 988. 

Va.—Callis v. Waddy, 2 Munf. (16 
Wa.) 5iale 

Wash.—Boyle v. Great Northern R. 
Co., 13 Wash. 383, 43 P 344. 

[a] Matter in reply avoiding af- 
firmative matter and counterclaim in 
answer is properly pleaded affirma- 
tively. Lee Hong v. Schoenwald, 86 
Wash. 326, 150 P 486. 

76. National L., etce.,. Ins. Co. v. 
White, 210 Ala. 345, 97 S$ 914; Clingan 
v. Cleveland, ete., R. Co., 163 Ill. A. 
568; Dunlevy v. Fenton, 80 Vt. 505, 68 
A 651, 130 AmSR 1009: 

77. Jones.v. Lacey, 3 J. J. Marsh. 
(Ky.) 543; Bertrand v. Hooker, 10 
Man. 445. 

78. Day v. Mill-Owners Mut. F. 
Ins. Co,., 75 Towa 694, 38 NW 118; 
Dunlevy v. Fenton, 80 Vt. 505, 68 A 
651, 1830 AmSR 1009. 

[al An admission by reasonable 
intendment of the facts sought to be 
avoided is sufficient. Runkle v. Hart- 
ford Ins. Co., 99 Iowa 414,.68 NW 712. 

79. Dunklee v. Goodénough, 65 ‘Vt 
257,'26 A 988. 

80. Day v. Mill-Owners Mut. F. 
Ins) Con yho- Lowa 16.94). 380 INOWihL 3 
Dunklee v. Goodenough, 65 Vt. 257, 
26 A 988. 

81. Dunklee v. Goodenough, supra. 

[a] Replication held insufficient to 
give color.—Dunlevy v. Fenton, 80 Vt. 
505, 68 A 651, 130 AmSR 1009. 

82. See cases infra this note. 

[a] Replications and replies held 
sufficient pleas in confession and 
avoidance.—(1) The reply to an an- 
Sswer which pleaded as res judicata 
a decree of divorce, by its various 
paragraphs practically conceding the 
general jurisdiction of the court 
which rendered it, but charging that 


apparent right in the adverse party which requires to 
be encountered and avoided by the allegation of new 
Whether a replication or reply is suffi- 
cient as a confession and avoidance is to be deter- 
mined from all the matter appearing therein;°? and 
it has been held that more general averments are al- 
lowed in a replication than in a declaration.*? 

Matters to be confessed and avoided. Matter of 
inducement alleged by defendant should not be an- 
swered by new matter in confession and avoidance, 
since it is not issuable,®* although, on the other hand, 
it has been held that, where the absque hoe clause in 
a special traverse in the plea is insufficient in law, it 
is permissible to confess and avoid its inducement.*° 
So a replication avoiding merely an immaterial aver- 
ment of a plea is insufficient.®® 

Nature of facts to be alleged. All the ultimate 
facts relied upon to answer the defense pleaded 
should be alleged** without reference to independent 
documents ;** but matters of evidence should not be 


it was not properly invoked because 
of various defects of pleadings and 
process, amounts to a plea of confes- 
sion and avoidance, rendering nuga- 
tory its previous general denial, and 
making unnecessary proof of the 
court’s general jurisdiction of divorce 
suits. Howey v. Howey, (Mo.) 240 
Sw 450. (2) Where the answer in an 
action on an insurance policy alleged 
that answers in the application were 
untrue, paragraphs of the reply al- 
leging that insured made truthful 
statements as to his health to insur- 
er’s agent, who filled out the appli- 
cation, which insured signed without 
reading in reliance on a statement 
that it was filled out in accordance 
with the truthful statement, were in 
confession and avoidance. Stenger v. 
Metropolitan L. Ins. Co., (Ind. A.) 


123 NH 418. (3) Other pleadings held 
sufficient. McGehee v. Western Un- 
ion ‘Tel. Co.,.169 -Ala..109, 53 <S -205, 


AnnCas1912B 512; Durand v. New 
Haven, etc., Co., 42 Conn. 211; Con- 
nor v. Greenberg, 198 Ill. A. 129; Fox 
ve Ryan, 21215 Kan: 172, 246.0P) 620) 
Wilmot v. Yazoo, ete., R. Co., 76 Miss. 
374, 24 S 701; Zahm v. Royal Frat- 
ernal Union, 154 Mo. A. 70, 133 SW 
374; Blackman v. McAdams, 131 Mo. 
A. 408, 111 SW 599; Barnes v. Mat- 
teson, 5 Barb. (N. Y.) 375;° Browning 
v. New York Leasing Co., 110 NYS 
928; Cotulla v. Barlow, (Tex. Civ. A.) 
115 SW 294; Grundy v. Grundy, 10 
Man. 3273) Smith, ve Smith, 2) Ontsls 
410, 21 CanLTOcecNotes 5381. 

[b] Replications and replies held 
insufficient.—HDx p. Commonwealth L. 
Ins. Co. 204 Ala. 560, 86. S 522; 
Stuart vi ott 225 hiss S38 [rev 
on other grounds 304 Ill. 170, 136 NS 
454]; Fowler v. Perrin, 25 U. C. Q. 
(Ont.) 227; Dafoe v. Ruttan, 19 a 
Gi O2B: (Ont.) 334. See Sandon Wa- 
ter Works, ete., Co. v. Byron N. White 
oi, 185 Can. S. C. 309 (as to sufficien- 
cy of reply under rule of court). 

83. Durand v. New Haven, 
Coy 427ConnreZit3 

84. Peo. v. Opie, 304 Tll. 521, 136 


etec:, 


NE 752; Main v. Bavard, 9 Phila. 
(Par) 239. 
[a] The inducement of a special 


traverse, when denial under the ab- 
sque hoc is proper, cannot be con- 
fessed and avoided. Peo. v. Opie, 304 
Til.-521, 186 NE 752. 

85. Hubbard v. Mutual Reserve 
Fund L. Assoc., 80 Fed. 681 [aff 100 
Fed. 719, 40 CCA 665]. 

86. Highland Ave., ete., R. 
South, 112 Ala. 642, 20 S' 1003. 

87. Flint, etce., Mfg Co. v. Kerr- 
Murray Mfg. Co., 24 ea PAC 3503 56 
NE 858. 

88. Platt v. Brickley, 119 Ind. 333, 
21 NE 906; Williamson vy. London, 


Cor ve 
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alleged.’® The replication or reply must so answer 
as to support the petition or complaint, and no facts 
should be alleged which are inconsistent with the al- 
legations constituting plaintiff’s canse of action,®® 
nor facts which are already in issue,®* or already ap- 
pear upon the record;°? but where an amended peti- 
tion sets up a counterclaim to a petition in interven- 
tion, the counterclaim need not be consistent with the 
original petition.®® 

- Equitable reply to legal defense. In jurisdictions 

‘where equitable defenses are not permissible in legal 
actions, an equitable reply cannot be received to a 
legal defense,°* but in other jurisdictions the reply 
may set up equitable matters in answer to a legal de- 
fense pleaded by defendant. 

_ Alternative allegations. Under some codes, alle- 
gations in the reply may be made in the alternative, 
where plaintiff does not know which of two states of 
facts is true.®® 

[§ 419] d. New Assignment.®? A new assignment 
is merely a restatement, in a more minute and cir- 
cumstantial manner, of the same cause of action, or 
some part thereof, already alleged in the declaration, 


and does not profess to bea reply to anything set up 


by defendant. It was used at common law in those 
cases where the law allows a general form of pleading 
on the part of plaintiff, equally applicable to two or 
more states of facts, which leave it doubtful which 
was intended. In such eases, if defendant answers a 


Clem: Con, Lae Dis (87. 

89. Hudelson v. Tobias First Nat. 
Bank, 56 Nebr. 247, 76 NW _ 570; 
Houston, ete., R. Co. v. Chandler, 51 
Tex. 416. 

Pleading matters of evidence eer, Co., 
erally see supra § 16. 

90. See infra § 420. 

91. Ellis v. Soper, 111 Iowa 621; 
82 NW 1041. 6 Ill. 104. 

92. Highland Ave., ete., R. Co. v. [b] 
South, 112 Ala. 642, 20 S 1003; Croome 
VV.» Oraig; .-5b3 Hun, 350f-6- NY S136; 
Strickland v. Martin, 23 Vt. 484; Mig- 
neron v. Williams Mfg. Co., 5 Que. Pr. 


{a] In Pennsylvania matter in 
avoidance cannot be set up in dero- 
gation of the record of a court of [ec] 
concurrent jurisdiction. Internation- | several 
al Coal Min. Co. v. Pennsylvania R. 
Con 15) Pa’ Dist-225. 

93. Jack v. Des Moines, etc., R. 
Co.,,49 Iowa 627. 1 

94. Frick v. Clements, 31 Fed. 542; | new assignment. 
Shaw v. Ross, 20 U. C. Q. B. (Ont.) well, 
262. ; 1202; 

95. Dodd v. Pittsburg, ete., R. Co., | Reprint 654; 
127 Ky. 762, 106 SW 787, 32 Kyl GODS ee CaOn IB: 
Bean v. Western, etc., R. Core L0%N- [d] 
CONE (ee hes Wprsy o; 600. 

96. Clay City Nat. Bank v. Conlee, 
106° Ky. 788, 51 SW 615, 21 KyL 419. 

97. As departure see infra § 420. 

98. U. S.—Med-A-Dent Co. v. L. D. 
Caulk Co., 5 F. (2d) 126. [e] 


Several 


not contradict, 


Ala.—Louisville, etc., Coriv 
Walker, 128 Ala. 368, 30S thes | Her- 
ring v. Skaggs, 73 Ala. 446; Bskridge 


PLEADING 


to avoid the effect of an evasive plea 
which apparently answers the dec- 
laration, although not really apply- 
ing to matter which plaintiff had in 
view. Med-A-Dent Co. v. L. D. Caulk 
4B. (2d) 126. 
anew assignment is to obviate a dif- 
ficulty occasioned by the generality 
of the declaration. 


One test of the propriety of a 
new assignment is whether 
in justification meets the charges of 
the declaration or whether 
is applicable to different matter from 
226. that which plaintiff had in view and 
intended to allege. 
v. L. D. Caulk. Co., 4.F.. (2d) 126, 
trespasses.—W here 
acts, have been committed, 2. 
some of which may be justifiable and 
some not, and the claim is for those 
not justifiable, there should, 
plea is to the justifiable acts, be a [a] 
Groenvelt v. Bur- 
1 Ld.. Raym. 
Scott v. Dixon, 2 Wils. 3, 95 
Waddell v. Corbett, 25 
(Ont.) 234. 

It is not necessary for plain- 
tiff to new assign, in order to let in 
proof of an extrinsic fact, which does 
but merely limits, the 
operation of the record. 
Spears, f1 Ala. 138. 

In Michigan the practice af- 
fords no opportunity for new assign- 
ment, and plaintiff must, therefore, 
show in his declaration such facts as | 666; 
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state of facts not intended, plaintiff must new as- 
sign.®® New assignments are also proper for the pur- 
pose of ascertaining with greater precision and ex- 
actness the place or time which has been only gener- 
ally alleged in the declaration.®® So where plaintiff 
is desirous of pointing out that the grievances for 
which he seeks to recover are not protected by what 
defendant may have pleaded in justification or excuse 
therefor, there must be a new assignment.! But it 
has been held that, where it is necessary only to show 
that the acts constituting the gist of the declaration 
are in excess of the justification pleaded, recourse 
need not be had to a new assignment.” This form of 
replication is most usually employed in actions of 
trespass, but it is possible for a new assignment to 
become appropriate in most forms of action.*? Under 
the codes of procedure it would seem that, inasmuch 
as the facts are always to be set out fully in plain- 
tiff’s complaint, there would seldom be a case where 
a new assignment would be necessary, and in England 
the statute expressly makes it inadmissible;* but in 
the United States, under some codes, plaintiff may 
make a reply in the nature of a new assignment where 
it is necessary for him to indicate that he is suing for 
some matter other than that to which the answer re- 
lates. Whenever it is necessary to new assign, the 
new assignment, being in the nature of a new declara- 
tion, must be as certain as to time, place, and other 


- circumstances as an original statement of a cause of 


Phillips v. Howgate, 5 B. & Ald. 220, 
7 ECL 127, 106 Reprint 1173; Stam- 
mers v. Yearsley, 10 Bing. 35, 25 HCL 
26, 131 Reprint 818; Bush v. Parker, 
Li Bins. oNe) Casing. 27 hC@r 549 sor 
Reprint 1044; Ditcham v. Bond, 3 
Campb. 524, 170 Reprint 1469; Mon- 
privatt v. Smith, 2 Campb. 175, 170 
Reprint 1120; Atkinson v. Warne, 6 
C. & P. 687, 25 ECL 640, 172 Reprint 
. oe Rs 827, 2149) Reprint 
Oakes v. Wood, 3 M. & W. 150, 
150 Reprint 1094; Taylor v. Cole, 3 
TT. R. 292,100 Reprint 582 [cit Fish- 
erwood v. Cannon, -3 T. R. 297, 100 
Reprint 585]; Penn v. Ward, 5 Tyrw. 
Med-A-Dent Co. | 975; Dye v. Leatherdale, 3 Wils.. 20, 
95. Reprint 910; Pickard v. Wixon, 
24a. OSB (Ont): 4d. 

Loring v. <Aborn, 4 #Cush. 
(Mass.) 608; Hannen y. Edes, 15 
Mass. 347; Atkinson y. Matteson, 2 
T._R. 172, 100 Reprint 93. 
Justification of trespass.—By 
new assigning plaintiff admits that a 
plea justifying a trespass ,well an- 
swers the declaration, but states in 
effect that defendant is under a mis- 
take, because the complaint is of a 
new and substantive trespass not an- 
swered by the plea. Oakley v. Davis, 
16 Hast 82, 104 Reprint 1020; Atkin- 
son ‘v. Matteson, 2 T. R. 172,100 Re- 
print 98. 

3. Williams v. Spears, 11 Ala. 138; 
Jubb v. Ellis, 3.D. & Ll. 346; Kitchen 
v. Campbell, 3 Wils. 304, 95 Reprint 
LOGI de Chitty... Ply (16th Am. ed) Be 
Eberts v. Larned, 5 U. C. Q. 


(2) The office of 


Dana v. Bryant, 


the plea 
the plea 


if the 


454. 91 Reprint 


Williams v. 


v. Ditmars, 51 Ala. 245. 
Ill.— Dana v. Bryant, 6 Ill. 104. 


Mass.—Hannen v. Edes, 15 Mass. 
347. 
Miss.—Porterfield v. Butler, 47 


Miss. 165, 12 AmR 329. 
N. Y.—Stickle v. Richmond, 1 Hill 


Eng.—Moses v. Levy, 4 Q. B. 213, 
45 ECL 218, 114 Reprint AN Bagot 
Ne Williams, 3) Bie Cy 123 LO)! 
115, 107 Reprint 721; yube v. Pliis, 
3 1D) S&T. 346; Cheasley v. Barnes, 
yy East 73, 103 Reprint 703; 1 Chitty 

ace Am. ed) p 654. 

Ne B.—McCulley v. Cunard, 4 N. 

B. (131. 


Ont: pp tah v.. McDonald, 23 U. 
CQ... i 

[a] Omics of new assignment.—(1)- 
“The purpose of a new assignment is 


will enable him to go to trial upon 
his real matter of grievance, what- 
ever defense he may have to meet. 
McFarlane v. Ray, 14 Mich. 465. 

99. Williams v.. Spears, 11 Ala. 
138; Greene v. Jones, 1 Saund. 298, 
85 Reprint 407. 

{a] Uncertainty as to place.— 
Where there has been in the declara- 
tion only a general description of the 
locality in which a trespass has been 
committed, plaintiff will be driven to 
anew assignment. Elwis v. Lombe, 
6 Mod. 117, 87 Reprint 875; Good- 
right v. Rich, 7 T. R. 3238, 101 Reprint 


1001; Martin v.. Kesterton, “W... Bl. 
1089, 96 Reprint 643; Lambert vy. 
Stroother, Willes. 218, 125 Reprint 
1140. 


1. Yingling v. Hoppe, 9 Gil. 
310; 


(Md. ) 
Oystead v. Shed, 12 Mass. 506; 


(Ont.) 264. 

[a] Assumpsit.—Where the claim 
was for goods sold, and a plea which 
might be applied to one sale, but not 
to the one for which plaintiff sued, 
was filed, it was held that there might 
be a new assignment that the action 
was brought to recover the price of 
other goods sold to defendant. Sed- 
don) Vai lutop,. (698m) | Ro 60% 2 101 AR e= 
prt 729. 

4 See statutory provisions; and 
arp v. Henderson, 3 Ch. D. 254 (hold- 
ing that everything which formerly 
was alleged by way of new aszign- 
ment must now be introduced by way 
of amendment of statement of claim). 


5. Bennett v. McIntire, 121 Ind. 
231, 23 NE 78, 6 LRA 736; Campbell 
v. Bannister, 79 Ky. 205; Bishop. v. 


Travis, 51 Minn. 188, 53 NW 461; Da- 
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action.® 
Single cause of action. 


assignment. 


new assignment can operate.® 


him out of court.® 


There may be more than one new assignment of the 


vis v. Ford, 15 Wash. 107, 45 P 739, 
S60 PU O98s 

6. Price v. Perry, 1 Mo. 542. 

7. Cheasley v. Barnes, 10 East 13, 
103 Reprint 703. 

8. Spencer v. Bemis, 46 Vt. 29. 

9. Buckelew y. Stults, 28 N. J. L. 


10. Tribble v. Frame, 7 T. B. Mon. 
(Ky.) 529; Pugh v. Griffith, 7 A. & E. 
827, 34 ECL 431, 112 Reprint 681. 

11. Remedies for departure: 
Demurrer see infra § 515. 

Objection to introduction of evidence 

see infra § 1265., 
Striking out reply see infra § 977 

et seq. 

eaves of objections see 
1228. 

12. U., S.—Strout v. U. S. Shoe 
Mach. Co., 208 Fed. 646 [aff 225 Fed. 
1022, 140 CCA 609]. 

Ala.—Nelson v: Montgomery First 
Nat. Bank, 139 Ala. 578, 36 S 707, 101 
AmSR 52; . Winter v. Mobile Sav. 
Bank, 54 Ala. 172: McAden vy. Gib- 
son, 5 Ala. 341; Clonts v. State, 19 
Alar A. 130; 95 S562. 

. Ariz.—Brandt v. Meade, 17 Ariz. 34, 
125 P2977, 

Colo.—Burrell v. Masters, 65 Colo. 
OL Onl 76ute) ole? 

Conn.—Logiodice Vv. 
Conn. 81, 21 A 100. 

Del.—Cohen v. Home Ins. Co., 28 


Del. 531, 95 A 238. 
Semken, 2 App. 


C.—Wiard v. 
.—Crim v. Drake, 86 Fla. 470, 
98 S 349; Eagle Fire Co. v. Lewall- 
en, 56 Fla. 246, 47 S 947. 
{ll.—Weiss v. Sandoval Zine Co; 
165 Tike» A. 41-7. 
Ind.—Kimberlin v. Carter, 49 Ind. 
111; Wells v. Teall, 5 Blackf. 306. 
Stapp v. Godfrey, 158 Iowa 
376, 139 NW 893. 
Kan.—Johnson v. State Bank, 59 
Kan. 250, 52 P 860. 


infra § 


Gannon, 60 


Ky.—Gentry v. Barnett, 6 T. B. 
Mon. 113. 
Me.—Pease v. McKusick, 25 Me. 
73. 
Md.—Richardson vy. Hall, 21 Md. 
oehs 
Mass.—Sibley v. Brown, 4 Pick. 
137 
11 Mich. 


Mich.—Caldwell v. Gale, 
7 


Minn.—Finn v. Modern Brotherhood 


of America, 118 Minn. 307, 136 NW 
850; Hoxsie v. Kempton, 77 Minn. 
462, 80 NW 353; Bishop v. Travis, 
51 Minn. 183, 53 NW 461; Estes v. 
Farnham, 11 Minn. 423. 
Miss.—Porterfield v. Butler, 47 
Miss. 165, 12 AmR 3829. 
Mo.—Cravens v. Gillilan, 73 Mo. 
524; State v. Grimsley, 19 Mo. 171. 
Mont.—Butler v. Loftus, 53 Mont. 


546, 165 P 601. ® 
Nebr.—Paxton Cattle Co. v. Ara- 
pahoe First Nat. Bank, 21 Nebr. 621, 
33 NW 271, 59 AmR 852. 
Nev.—Morris_ v. Morris, 50 
geet 258 RP 232. 
H.—Tarleton v. Wells, 2 N. H. 
306. 
yoo UNG) als 


N. J.—Leland v. Neilson, 
i 
i Denver, etc., R. 


J. 156. 
N. M.—Thayer v. 
Sonne) Ne Mis3307 154) Peon 


aii 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


There must be more than 
one cause of action in order that there may be a new 
Where there is but a single grievance 
embodied in the declaration, and plaintiff by his repli- 
cation treats that as a cause of action for which he 
brought suit, the declaration is thereby exhausted, 
and there is no subject matter remaining on which a 
The new assignment 
admits the plea, so that where but a single trespass 
is charged plaintiff’s new assignment in effect puts 


Nev., 
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sah se 


circumstances if the case requires it.1° 


law.?? 


complaint.”!4 


part from the complaint, petition, or declaration; 
and it follows that new causes of action cannot be 


N. Y.—White v. Joy, 13 N. Y. 83; 
Allen v. Watson, 16 Johns. 205; Burr 
v. Baldwin, 2 Wend. 580. 

N. C.—Governor v. Hanrahan, 11 
IN ROS 40 


ye ehas Beek ie Vo PiskioalGel Ohge st: 


‘ WRU eo Oen Eve 
McDonald, 123 Okl. 289, 253 P 287. 

r.—Hanna v. Royce, 119 Or. 450, 
249 P 173; Schneider v. Oregon Pac. 
RCo 0 Or. wi 2) (2b Pe Ome 

Pa.—Allen v. Tuscarora Valley R. 
Co., 229 Pa. 97, 78 A 34, 140 AmSR 
714, 30 LRANS 1096. 

Porto Rico. sare midey. v. Aguirre, 7 
Porto Rico Fed. 5 


R. I.—Heath v. o patte, 1S Saeed 
252, 27 A 333. 

Ss ae Be v. Harwood, 29 S. 
Gee Taw-536 

Ss. D.—West v. Middlesex Banking 


Co., 33.8. D. 465, 146 NW 598. 

Tenn. —Haley  v. McPherson, 3 
Humphr. 104. 
haa cea v. McGaughey, 13 Tex. 

Utah.—Combined Metals v. Bastien, 
267 P 1020. 

Vt.—Carpenter v. Central Vermont 
RICOX 93 Vita 35155 07 RAS OO: 

Va.—Beach v. Trudgain, 2 Gratt. 
(43 Va.) 219. 

Wash.—Ferrandini v. Bankers’ Life 
Assoc., 51 Wash. 442, 99 P 6; Erick- 
son v. McLellan, 46 Wash. 661, 91 
P 249. 

W. Va.—Levy v. Peabody Ins. Co., 
10 W. Va. 560, 27 AmR 598. 

Wis.—Campbell v. Mellen, 61 Wis. 
612, 21 NW 864. 

Wyo. —Farmers’ State Bank vy. 
Haun, 30 Wyo. 322, 222 P 465. 

Eng.—Richards v. Hodges, 2 Saund. 
83, 85 Reprint 751. 

Man.—Hmpire Sash, ete, Co. v. 
Maranda, 21 Man. 605; Monarch 
Lumber Co. v. Hewitt, 7 DomLR 785, 
1 WestWkly 1013. 
baa B.—Grattan v. Givan, 17 N. B. 


e pS mac a ic v. Seallion, 24 N. 

Ont.—Regan v. McConkey, 4 
OntWN 877, 24 OntWR 138. 

Que.—Walker v. Lamoureux, 21 
Sei Super. 492 [aff 138 Que. K. B. 

N. W. Terr.—-Boardman v. Handley, 
4 Terr. L. 266. 

[a] In other words (1) it is the 
statement of matter which is not pur- 
suant to the previous pleading of the 
same party, and which does not sup- 
port and fortify it. Johnson v. State 
Bank, 59 Kan. 250,'52 P 860; Neve v. 
Allen, 55 Kan. 638, 41 P 966; Bishop 
v. Travis, 51 Minn. 183, 53 NW 461; 
Jennings v. Cherry, 301 Mo. 321, 257 
SW... 438, "441" [eit Cycle Dappan ‘v: 
Harwood, 29 S. C. L. 586; Richards 
v. Hodges, 2 Saund. 838, 85 Reprint 
751. (2) A pleading filed by plain- 
tiff after the declaration, which does 
not support the declaration. Heath 
v.' Doyle, 18° Rei. 252,27 AW<3338. (3) 
An abandonment of the cause of ac- 
tion as stated in some essential par- 
ticular, and the substitution of some- 
thing materially different. Denver, 
ete.) Ri Conve Cahill, (8Colon As. 158; 
45 P 285. ‘(4) A departure in a re- 


[§ 420] e. Departure’’—(1) In General. 
parture in pleading is where the party quits or de- 
parts from the case or defense which he first made, 
and has recourse to another;!2 and such departure is 
not confined to matters of fact, but may consist in 
putting the same facts on a new ground or point of 
The common-law term “departure” embraces 
and is equivalent to the code provision that the new 
matter in the reply must not be “inconsistent with the 
The reply or replication must not de- 


A de- 


-15 


ply consists “in leaving the case as 
made in the complaint or petition in 
respect to some material matter, and 
introducing new matter which is in- 
consistent with, or which does not 
support it.” Bliss Code Pl. (3d ed) 
§ 396 [quot Paxton Cattle Co. v. Ara- 
pahoe First Nat. Bank, 21 Nebr. 621, 
645, 33 NW 271, 59 AmR 852; Thay- 
er v. Denver, etc., R. Co., 21 N. M. 
SS OUP SDE. 15 4 P69 Iys 

[b] A departure, under the code, 
admits the groundlessness of the 


complaint, abandons the case made 
by it, and makes a new one. Louis- 
ville, -etc., R. Co. v. Herr, 135 Ind. 
591, 35 NE 556; McAroy v. Wright, 
25 Ind.) 22. 
13. U. S.—Union Pac. R. Co 

Wyler, 158 U. S. 285, 15 SCt 877, 39 
L. ed. 983. 


Ind.—Will v. Whitney, 15 Ind. 194; 
Wells v. Teall, 5 Blackf. 306; Yeat- 
man v. Cullen, 5 Blackf. 240; Mid- 
land Steel Co. v. Citizens’ Nat. Bank, 
AC Indi ALT T25oe Niky 2419 

Miss.—Porterfield v. Butler, 47 
Miss. 165, 12 AmR 329. 

Mo.—Steel v. St. Louis, ete., R. Co., 
165 Mo. A. 311, 147 SW 217; Ham v. 
St.. Louis, ete.,, GR. /Co., | 149) aos A: 
200, 130 SW 407. 

N. J.—Bradley v. Johnson, 45 N. J- 
L. 487. 

Pa.—Allen v. Tuscarora Valley R. 
CON 229) sPalsOt NTS PA. OAs 140 AmSR 
714, 30 LRANS 1096. 

Vt. —Carpenter v. Central Vermont 
RS Coy 93> Vite 35 TAL OMe AMS 69: 

[a] “Departures occur either 
where the pleader deserts, in point 
of fact, the ground that he had first 
taken, or where he puts the same 
facts on a new ground in point of 
law.” Galesburg, ete., R. Co. v. Hart, 
221 Fed..7, 12, 186 CCA 533. 

[b] The most usual departure is 
in matters of fact, but it is no less 
a departure if t'he party puts the 


same facts on a new ground or point. 


of law. Porterfield v. Butler, 47 
Miss. 165, 12 AmR 329. 

14. Van Dorn v. Bodley, 38 Ind. 
402; Zehnor v. Beard, 8 Ind. 96. 


15, Ala.—lIrwin v. Cotney, 214 Ala. 
415, 108 S 235; Brookside-Pratt Min. 
Co. v. Booth, 311 Ala. 268, 100 S 240, 
3838 ALR 417; Cunningham Hardware 
Co. v. Louisville, ete., R. Co., 209 Ala. 
327, $6 S 358; Minge Na Clark, 190 
Ala. 388, 67 S 510; Bolling v. Me- 
Kenzie, 89 Ala. 470, 1S 658; Governor 
Vv. Wiley, i4 Ala. 172. 


Coz 16) Colo. 341, 27 P 2 
Conn. ——-Warren v. Gwens: 5 Conn. 


Sach 
Drake, 86 Fla. 470, 


Fla.—-Crim v. 
98 S 349. 

Ill.—McConnel v. Kibbe, 29 Ill. 483; 
Collins v. Waggoner, 1 Ill. 51. 

Ind.—Shank vy. Fleming, 9 Ind. 189; 
Wells v. Teall, 5 Blackf. 306 

lowa.—Stapp v. Godfrey, 158 Iowa 
376, 1389 NW 893. 

Ky.—Coyle v. Dark Tobacco Grow- 
ers’ Co-op. Assoc., 211 Ky. 162, 277 
SW 318; Hodge Tobacco Co. v. Sex- 
ton, 166 Ky. 219, 179 SW 36; Langan, 
ete., Storage, etc., Co. vw, Tennelly, 122 
Ky. 808. 93 SW 1, 29 KyL 367; Gen- 
try v. Barnett, 6 ‘p. B. Mon. 113. 
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set up in the reply;'° nor can the original cause of 
In other words plaintiff must 
recover, if at all, upon the cause of action stated in 
the petition and not upon one stated in the reply.® 


action be enlarged.1* 


Me.—Pease v. McKusick, 25 Me. 738. 


Md.—Richardson v. Hall, 21 Mada. 
399. 
Mass.—Sibley v. Brown, 4 Pick. 


137; 
pans pate ica v. Gale, 


Larned v. Bruce, 6 Mass. 57. 
11 Mich. 


Minn.—Bausman v. Woodman, 33 
Minn. 512, 24 NW 198. ; 
Miss.—Shoults v. Kemp, 57 Miss. 


218; McGavock vy. Whitfield, 45 Miss. 
452; Fiser v. Mississippi, etc., R. Co., 
32 Miss. 359. 

Mo.—Jennings v. Cherry, 301 Mo. 

321, 257 SW 438, 441 [quot Cyc]. 

N. H.—Breck v. Blanchard, 22 N. 

He e303: 
_-H:.. 425; 

N. J.—Wilson v. Johnson, 

29 A 419; Holmes v. Seashore Elec- 
tric“R.. Co. 5%N..J. Ls 502, 31 A 1227 ; 
Bradley v. Johnson, 45 N. J. L. 487. 

N. Y.—Brown v. McCune, 7 N. Y. 
Super. 224; Benjamin v. De Groot, 1 
Den. 151; Dutton v. Holden, 4 Wend. 
643; Griswold vy. National’ Ins. Co; 
3 Cow. 96; Troup v. Smith, 20 Johns. 
33; Shippey v. Henderson, 14 Johns. 
178, 7 AmD 458; Spencer v. South- 
wick, 10 Johns. 259 [rev on other 
Bron 11 Johns. 573). 
a aoe C.—Governor v. Hanrahan, 11 N. 

4, 

_Or.—Osburn v. De Force, 122 Or. 
360, 257 P 685, 258 P 823; Lillienthal 
Vas Hotaling (Coy. tb cOr: 371475) P1630. 

Pa.—Burk v. Huber, 2 Watts 306. 

S. C.—Jamison v. Lindsay, 15 S. 
CA 93s Alien: Vie Mayson,. 5:.S:-C: 
L. 207 

Tenn.—Haley- Vv. 
Humphr. 104. 

Va.—Beach v. Trudgain, 
{43 Va.) 219. 


Thompson v. Fellows, 21 N. 
(Sup.) 


McPherson, 3 
2 Gratt. 


Eng.—Meyer v. Haworth, 8 A. &' 


E. 467, 35 ECL 685, 112 Reprint 916; 
Brine v.|Great Western R. Co., 2 B. 
& S. 402, 110 ECL 402, 121 Reprint 
jee Bartlett v. Wells, LN Sek Ss 
836, 101 ECL 836, 121 Reprint 924; 
De Roo v. Foster, 12. C. B. N.S. 272, 
104 ECL 272, 142 Reprint 1148; Perry 
v. Smith, C..& M. 554, 41 ECL 301, 
174 Reprint 631; Wilders v. Stevens, 
15 M. & W. 208, 153 Reprint 824. 

Man.—Monarech’ Lumber Co. v. 
| hes 7 DomLR 785, 1 WestWkly 

Que.—Royal Paper Box ‘Co. v. 
Drummondsville Matches, 56 Que. Su- 
per. 259; Walker v. Lamoureux, 21 
Que. Super. 492 [aff 13 Que. K. OB. 
209]; Bourgouin v. Brunet, 28 Que. 
Pr. 334; Hoffman v. Montreal Tram- 
ways Co., 27 Que. Pr. 414; Decary v. 
Montreal Tramways Co., 21 Que. Pr. 
12) Brulé. v. Brule, 5 Que. Pri 
Fox v. Morris, 4 Que. Pr. 345; 
riviéres v. Delaney, 3 Que. PY. 

Sask.—Canadian Bank of Com- 
merce v. Harvey, 33 WestLR 35, 9 
WestWkly 638. 

{a] Reasons for rule.—(1) If par- 
ties were permitted to wander from 
fact to fact, and to supply a new 
cause of action as often as defend- 
ant interposes a legal bar to that 
which plaintiff first set out, it would 
lead to useless prolixity and it would 
even be possible by this means to 
prevent them from ever coming to 
issue. Jamison v. Lindsay, 15 S. C. 
L. 98. To same effect Warren v. 
Powers, 5 Conn. 373. (2) Allegations 
in a. replication, inconsistent with 
those in a declaration, deprive de- 
fendant of his right to have a defi- 
nite issue upon which the case can 
be submitted to the jury, and pre- 
vents the issue from being clearly 
and accurately defined. Crimivs 
Drake, 86 Fla. 470, 98 S 349. 

{b] Place of trespass.—A replica- 
tion varying the place of the commit- 
ting of the trespasses from that al-: 
leged in the plea must expressly al- 


PLEADING 


other and different trespasses from 
those mentioned in the plea. Hanna 
v. Rust, 21 Wend. (N. Y.) 149. 

16. U. S.—Sunlight Carbon Co. v. 
St. Louis, etc, R.- Co., 15 FF. ¢2d)" 802, 
804 [cit Cyel: Burdell v. Denig, 15 
Fed. 397. 

Colo.—Burrell v. Masters, 65 Colo. 
310, 176 P 316; Adams v. Warren, 27 
Colo. 293, 61 P 609. 

Fla.—Crim v. Drake, 86 Fla. 470, 

Wright, 25 Ind. 


98 S 349. 
Ind.—McAvoy v. 
22; McFadden v. Schroeder, 4 Ind. A. 
305, 29 NE 491, 30 NE 711. 
Iowa.—Ellis v. Soper, 111 Iowa 631, 
82 NW 1041; Collins v. Gregg, 109 
Iowa 506, 80 NW 562. 
Kan.—Armstrong vy. Lough, 277 P 
51; Bear v. Cutler, 86 Kan. 66, 119 
2 nee Baker v. Long, 17 Kan. 341. 
y.—Dixon v. Johnson, 202 Ky. 328, 
258° Sw 698; Spiess v. Bartley, 130 
Levee PAM Bon ke? "SW 127; Mount v. Lou- 
isville, ’etc., R. Co. 22K yl 221. 
Mass.—Comstock v. Livingston, 210 
Mass. 581, 97 NE 106 
Miss.—McGavock v. Whitfield, 45 
301 Mo. 


Miss. 452. 

Mo.—Jennings v. Cherry, 
321, 257 SW 438, 441 [quot Cyc]; 
Hammons v. Hammons, 300 Mo. 144, 
253 SW 1053; Moss v. Fitch, 212 Mo. 
484, 111 SW 475, 126 AmSR 568; 
Ross-Saskatoon Lumber Co., Ltd. v. 
etc., Lumber Co., (A.) 253 

; Smith v. Smith, 206 Mo. A. 

646, 229 SW 398; Schwabe v. Moore, 
187 -Mo. A. 74, 172° SW 1157; Platt 
v. Parker-Washington Co., 161 Mo. 
A. 663, 144 SW 143; Crawford v. 
Spencer, 36 Mo. A. 78. 

Mont.—Fleming  v. Consolidated 
laa Sales Co., 74 Mont. 245, 240 P 

Nebr.—Snyder v. Johnson, 69 Nebr. 
266, 95 NW 692; Plummer v. Roh- 
man, 61 Nebr. 61, 84 NW 600; 
ton v. Smith, 46 Nebr. 461, 
1080; Piper v. Woolman, 43 Nebr. 
280, 61 NW 588; Savage v. Aiken, 21 
Nebr. 605, 88 NW 241; Hastings 
School-Dist. v. Caldwell, 16 Nebr. 68, 
19 NW 634; Kearney County Bank 
v. Zimmerman, 5 Nebr. (Unoff.) 556, 
99 NW 524; Kliment v. Torpin Grain 
Co., 5 Nebr. (Unoff.) 159, 97 NW 587; 
Sexton v. Shriver, 4 Nebr. (Unoff.) 
633, 95 NW 594. 

N. C.—Berry v. Hyde County Land, 


ete., Co., 183 N. C. 384, 111 SE 707; 
Lindsey v. Mitchell, 174 N. C. 458, 
93 SE 955; Olmstead y. Raleigh, 130 
N. C... 248, 41 SE 292. 
ae ie ee v. Bisk,.. 16. Oh. St. 
Okl.—Westchester F. Ins. Co. v. 
McDonald, 123 Okl. 289, 253 P 287; 
Wilson v. Oil Well Supply Co,.; a2 


Okl. 68, 238 P 415. 

Or, —Fletcher v. Fischer, 93 Or. 265, 
182 P 822; Leiter v. Dwyer Plumbing 
Co., 66 Or. 474, 133 P 1180; Union St. 
R. Co. v. Union First Nat. Bank, 42 
Or.. 606, 72 P 586, 73 P 341. 

Tex. —_Dickey v., dackson,, (Civ. At) 
275 SW 310 [rev on other grounds 
(Commn. A.) 1°SW.) (2a), 577]; JT. I. 
Case Threshing Mach. Co. v. Decatur 
rie Nat. Bank, (Civ. A.) 160 SW 


Utalh.—Combined Metals v. 
tian, 267 P 1020. 

Wash.—Pugsley v. Glenn, 98 Wash. 
570, 168 P 172; Clemmons v. McGeer, 
63 Wash. 446, 115 P 1081; Gile v. Ba- 
seel, 38 Wash. 212, 80 P 437; Os- 
ten v. Winehill, 10 Wash. 333, 38 P 
1023; Dibble v. De Mattos, 8 Wash. 
542, 36 P 485; Distler v. Dabney, 3 
Wash. 200, 28 P 335. 

Eng.—Collett  v. 26 
Wkly. Rep. 403. 

Man.—Empire Sash, 
Maranda, 21 Man. 605. 


Bas- 


Dickinson, 


etes,? Coil ty, 


N. S.—O’Connell v. Seallion, 24 N. 


lege that those newly assigned are|S. 345. 
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A reply should not be used as a substitute for an 
amendment to plaintiff’s first pleading ;+® and where 
the complaint is defective or does not contain facts 
sufficient to constitute a cause of action, a reply can- 


Que.—Percy v. Montreal Tramways 
Co., 61 Que. Super. 404; Canadian 
Mut. F. Ins. Co. v. La Cie Francaise 
de Tableterie, 11 Que. Pr. 68; He- 


bert v. O’Brien, 10 Que. Pr. 108; For- 
man v. Marchand, 8 Que. Pr. 164; 
Blois v. Fortier, 3 Que. Pr. 254; La- 


pointe v. Carpentier, 3 Que. Pr. 141. 
17. . S.—Burdell v. Denig, 15 
Fed: 397; U.S. v. Morris, 26 F., Cas. 
No. 15,816, 1 Paine 209 [aff 10 Wheat. 
246, 6 L. ed. 314). 
Ill.—Hite v. Wells, 17 Ill. 88. 
Ind.—Cox v. A%tna Ins. Co., 29 Ind. 
586; McAvoy v. Wright, 25 "Ind. 22; 
Burtch v. State, 17 Ind. 506. 
Iowa.—Hunt v. Johnston, 105 Iowa 
311, 75 NW 103; Marder v. Wright, 
70 Iowa 42, 29 NW 1799; Jones v. 
Marshall, 56 Iowa 739, 10 NW 264; 
laa v. Stone, 55 Iowa 49, 7 NW 
Miss.—Noel v. Aron, 8 S 647. 
Mo.—Johnson vy. Murray. (A.) 289 
SW 977; Smith v. Smith, 206 Mo. A. 
646, 229 SW 398. 
Mont.—Fleming v. Consolidated 
Motor Sales Co., 74 Mont. 245, 240 P 
376; Buhler v. Loftus, 53 Mont. 546, 
165 P 601; Silver Bow County v. 
Davies, 40 Mont. 418, 107 P 81; Cook 
ae We esas R. Co., 28 Mont. 509, 73 


Nebr.—Savage v. Aiken, 21 Nebr. 
605, 33 NW 241; Hastings School- 
68, 19 NW 


ees v. Caldwell, 16 Nebr. 
N. J.—Wilson v. Johnson, (Sup.) 29 


A 419. 

N. Y.—Sterns v. Patterson, 14 
Johns. 132; Spencer v. Southwick, 
10 Johns. 259 [rev on other grounds 
11. Johns, 573). 


Oh.—Newcomb v. Weber, 1 Cine. 
Super. 12. 
are he v. Insurancé Co., 9 Phila. 

Utah.—Straw v. Temple, 48 Utah 
2589159" Pr 44 

Wash.—Gile v. Baseel, 38 Wash. 


212, 80 P 437; Dibble v. De Mattos, 
8 Wash. 542, 36 P 485; Clark v. Sher- 
man, 5 Wash. 681, 32 P 771; Bell v. 
Waudby, 4 Wash. 743, 31 P 18. 

Wis.—Campbell v. Mellen, 61 Wis. 
612, 21 NW 864. 

Eng.—Duckworth v. McClelland, L. 
R, 2 Ir. 527; Niblet v. Smith, 4 T. R. 
504, 100 Reprint 1144. 
honk B.—Grattan v. Givan, 17 N. B. 

AE 


Que.—American Stoker Co. v. On- 
tario Gen. Engineering Co., 14 Que. 
Super. 479; Jobin v. Rainville, 5 Que. 
Pixs uh Fox v. Morris, 4 Que. Pr. 


For example, where plaintiffs 
sued on a railroad excavation con- 
tract, they could not enlarge their 
complaint by alleging an extra pay 
agreement in the reply. Straw v. 
Temple, 48 Utah 258, 159 P 44, 

18. Jennings v.. Cherry, 301 Mo. 
321, 257 SW 488; Daniel v. Pryor, 
(Mo.) 227 SW 102; Mathieson v. St. 
Louis, ete. R. Co., 219:Mo. 542, 118 
SW 9; Hill v. Rich Hill Coal Min. Co., 
119 Mo. 9, 24 SW 2238; Smissman v. 
Wells, 213 Mo. A. 474, 255 SW 935; 
Davis v. Western Union Tel. Co., 198 
Mo. A. 692, 202 SW 292; Thayer Vv. 
Denver, etc., RCo NG eae Os 
DY IS 22 691; Leiter v. Dwyer Plumb- 
ing, etc., Co., 66 Or. 474, 133 P 1180; 
Union St. R. Co. v. Union First Nat. 
Bank, /42Ore 2606, 2 PbS 6e mi ionue 
841; Holland y. Riggs, 53 Tex, Civ, 
A. 367, 116 SW 167. 

19. y.—Spiess v. Bartley, 130 
Ky. 277, 113 SW 127; Bates v. Brown, 
QaS Vim ODRG3 0.3. 


Mo.—Smissman vy. Wells, 213 Mo. 
A. 474, 255 SW 935; Smith v. Smith, 
206 Mo. A. 646, 229 SW 398. 

Mont.—Waite v. Shoemaker, 50 


Mont. 264, 146 P 736. 


Nebr.—Hastings School-Dist.  v. 
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not cure it by supplying the necessary allegations.?° 
On the other hand it has been held that the term ‘ 
parture” supposes a good complaint, and that, where 
a complaint does not state a cause of action, the rep- 


heation cannot be a departure.” 


pleading in a suit in equity is less prejudicial to a 
party than in an action at law, since the court can 
readily segregate the testimony applicable to the al- 


legations in the prior pleading.?? 


A test of departure in a reply is whether evidence 
of the facts alleged in it could be received under the 
allegations of plaintiff’s original pleading,?* or 
whether such evidence would contradict the facts 


originally alleged. . 


There is a departure when the reply contains mat- 


Caldwell, 16 Nebr. 68, 19 NW 634. 
say een Ve, Pisk* (1:6) +On.) St; 

Eng.—Duckworth v. McClelland, L. 

Ree Lib 2 
: Man.—Boyle v. Wilson, 9 Man, 180. 

See also cases supra-note 18; and 
infra note 20. 

[a] Where an amended petition 
has been filed and an objection to it 
on the ground that it is a departure 
from the original petition had been 
waived by pleading over, a reply 
which is pertinent to the amended 
petition is not objectionable on the 
ground that it in effect amends the 
original petition. Walker v. Wabash 
Rae Co, 193) Mos 453, 92 SW 33. 

20. Ala.—Eskridge v. Ditmars, 51 
Ala. 245. 

Ind.—Potts v. Hartman, 101 Ind. 
359; Titlow v. Hubbard, 63 Ind. 6. 

Iowa.—Clarke v. Bancroft, 13 Iowa 
320. 

Minn.—Webb v. Bidwell, 15 Minn. 
479; ‘Tullis v. Orthwein, 5 Minn. 377; 
Bernheimer v. Marshall, 2 Minn. 78. 

Mo.—Columbia v.- Malo, (A.) 217 
MecMahill v. Jenkins, 69 

Mchney v. Reed, 40 Mo. 


‘Mont.—Fleming v. Consolidated 
Motor Sales Co., 74 Mont. 245, 240 
TEs 

Nebr.—Hastings School-Dist. _ v. 
Caldwell, 16 Nebr. 68, 19 NW 634; 
Kearney County Bank v. Zimmerman, 
5 Nebr. (Unoff.) 556, 99 NW 524. 

N. Y.—Chesbrough v. New York, 
ete. R. (Co: 26. Barb: (957 Brown —v. 
Colie, 1 BH. D. Smith 265. 

Oh.—Durbin v. Fisk, 16 Oh. St. 533. 

21. Denver, etc., R. Co. v. Cahill, 
8 Colo. A. 158, 45 P 285. 

22. Wiley v. Whitney, 76 Or. 92, 
146 P 1093, 147 P 938; Brown v. Bak- 
er, 39 Or. 66, 6de2 799, 66° P 193 

“Departure in replications in equity 
generally see Equity § 591. 

23. Thayer v. Denver, etc., R. Co., 
ON ae oo ON Lipo ae 691; Smart v. 
Burquoin, 51 Wash. 274, P 666. 
And see infra text and note 35. 

24. Hunter Milling Co. v. Allen, 74 
Kan. 679, 88 P 252, 8 LRANS 291; 
Johnson v. State Bank, 59 Kan. 250, 
52 P 860; Wilson v. Oil Well Supply 
Co:, 111 Ok).-63, 238 P 415. 

25. U. S.—Strout v. United Shoe 
Mach. Co., 208 Fed. 646 [aff 225 Fed. 
1022, 140 CCA 609]. 

Colo—Hill Brick; ete., Co. v..Gib- 
son, 48 Colo. 104, 95 P 298; Webber 
v. Wannemaker, 39 Colo. 425, 89 P 
780. 

lowa.—Hikenberry v. Edwards, 71 
Iowa 82, 32 NW 183. 
Ky.—Barbaroux v. Barker, 4 Metc. 
47; Bates v. Brown, 7 Ky. Op. 303. 

Md.—State v. Fidelity, ete., Co., 145 
A 182. 

Minn. 


Hormel Co. v. Le Roy First 
Nat. Bank, 171 Minn. 65, 212 NW 
738. 


Mo.—Mortland v. Holton, 44 Mo. 
58; Rich v. Donovan, 81 Mo. A. 184; 
Crawford v. Spencer, 36 Mo. A. 78. 

Mont.—Mahoney v. Butte Hard- 
ware Co., 19 Mont. 377, 48 P 545. 

Nebr.—Hallner v. Union Transfer 
Co., 79 Nebr. 215, 112 NW 334; Mol- 
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‘de- 


A departure in 
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ter which is inconsistent with that alleged in the 
declaration, petition, or complaint,?° or which does 
not fortify and support such antecedent pleading,?° 
or where it leads to the granting of relief to which 
plaintiff would not be entitled on the complaint.27 So 
there is a departure where a reply shows or admits 
that some of the facts alleged by plaintiff in his first 
pleading are not true.*® 


There is no departure when the averments. of the 


replication or reply substantiate, fortify, or explain 
those of plaintiff’s original pleading and are con- 
sistent therewith;*® nor when plaintiff is forced to 
plead new matter to’ meet and avoid allegations of 


the plea or answer, provided such new matter does 


lyneaux v. Wittenberg, 39 Nebr. 547, 
58 NW 205; Cobbey v. Knapp, 23 
BERR 579, 37 NW 485. 

. C.—Houston v. Sledge, 98 N. C. 


av 4 SE 197; Boyett v. Vaughan, 
TINE ICS 52:8. B 
Pa.—Scott v. Insurance: Co., 9 
Phila. 266. 
BO Avis 


Ves eee ous v. Goodsill, 


4 

Wash.—Commercial Electric Light, 
ete., Co. v. Tacoma, 17 Wash. 661, 50 
P 592 Davis v. Ford,-15 Wash. 107, 
45 P 739, 46 P 393; Clark v. Sherman, 
5 Wash. 681, 32 P 771; Ankeny v. 
Clark, 1 Wash. 549, 20 P 583. 

Eng.—Duckworth v. McClelland, L. 
Rew Deir. eb! 76 

[a] There is a departure (1) 
where the petition alleged that a 
judgment was not a lien on certain 
land because not properly docketed, 
and the reply pleaded payment of the 
judgment (Hastings School ,Dist. v. 
Caldwell, 16 Nebr. 68, 19 NW 634), 
(2) and, in replevin. where the avow- 
ry alleged taking the cattle damage 
feasant on defendant’s close, and the 
replication alleged that the lands of 
plaintiff and defendant were held in 
common (Hurlburt v. Goodsill, 30 Vt. 

v. Morris, 


146). 

26. U. S.—wv. S. 26 F. 
Cas. No. 15,816, 1 Paine 209. 
Ala.—Brookside-Pratt Min. Co. v. 
Booth, 211 Ala. 268, 100 S 240, 33 ALR 
417; Hines v. McMillan, 205 Ala. 17, 
ae 691; Adams v. Thomas, 54 Ala. 
fo. 

Colo.—Adams vy. Warren, 27 Colo. 
293, 62 —P 609. 

Il1.—-O’ Brien v. Chicago City R. Co., 
220 Ill. A. 107 [rev on other grounds 
es Ill. 244, 137 NE. 214,:-27 ALR 


Kan.—Johnson v. State Bank, 59 
Kan. 250, 52 P 860; Neve v. Allen, 55 
Kan. 638, 41 P 966. 

Mass.—K eay Vv. Goodwin, 16 
Mass. 1. 


Minn.—Bishop v. Travis, 51 Minn. 
183, 53 NW 461. 
Mo.—Jennings v. Cherry, 301. Mo. 


321, 257 SW 438, 441 [quot: Cyc]. 
N. M.—Thayer v. Denver, etc., R. 


CO. 2k Ne Mee sis), Lo aie 691. 

INAWEY), Southwick, 10 
Johns. 259 [rev on other grounds 11 
Johns. 573]. 


Oh.—Bowman v. Springfield, ete., R. 
ree 1AOh., Cir! Cti 64, Oh, Cir sDec. 

9: 

Or.—Lun y. Mahaffey, 94 Or. 292, 
185 P 746. 

Ss. C.—Tappan v. Harwood, 29 S. 
(CHAP RGU 

Wash.—Dudley v. Duval, 29 Wash. 
528, 70 P 68. 

27. Watson v. Ruderman, 79 Conn. 
687, 66 A 515; Shaw v. Jones, 156 Ind. 
60, 59 NE 166; Cuppy v. O’Shaugh- 
nessy, 78 Ind. 245; Hancock v. Han- 
cock, 69 SW 757, 24 KyL 664. 


[a] To obtain distinct affirmative 
relief.—A reply may not be used to 


set up facts to obtain distinet affirm-, 


ative relief; and, where plaintiff de- 
sires relief not prayed for in the com- 
plaint, he should amend it. Watson 
v. Ruderman, 79 Conn. 687, 66 A515. 

28. Minor v. Woolbridge,. 2 Root 


| 808; Young 


not contradict plaintiff’s original pleading and is not 


(Conn.) 274; Fiser v. Mississippi, 
ete.) “Rig Co.) "32 “Miss.13599 2 Phaimmer 
v. Rohman, 61 Nebr. 61, 84 NW 6003 
Griswold v. New York Nat. Ins. Co. 
3 Cows JON Ye) 96 

29. U. S.—wWilson v. Codman, 3 
Cranch, 193; 2) T.>cedic408).0 

Ala.—Culberson v. American Trust, 
etc., Co., 107 Ala.°457, 19 S' 34; Gov- 
ernor v. Wiley, 14 Ala. 172. 

Ariz.—Brandt v. Meade, 17 Ariz. 34; 


148 P 297; Crane v. Franklin, 16 Ariz. 
roseian P T18,-1% Ariz. 476, 154 P 


Colo.—Wilson v. Birt, 77 Colo. 206; 
235 P 563; Whitehead y. Callahan, 44 
Colo... 39'65"99) Pub: 

Conn.—Conklin v. Botsford, — 36 
iene 105; Fowler v. Macomb, 2 Root 

Ill.—Peo. v. Walker Opera Housé 
Co., 249 Ill. 106, 94 NE 159; Chicago 
v. Peo., 210 Ill. 84, 71 NE 816; Weiss 
v. Sandoval Zine Co., 165- Ill. A. 417; 
Pressley v. Kinloch-Bloomington Tel. 
Co., 164 Ill. A. 167. ‘ 

Ind.—Sweetser v. Odd Fellows Mut. 
Aid Assoc., 117 Ind. :97,/19 NE 722; 
Brown v. Indianapolis First Nat. 
Bank, 115 Ind. 572, 18 NE 56; 
v. Hayes, 112 Ind. 289; -13- NE. 882; 
fftna L. Ins. Co. v. Nexsen, 84 Ind. 
347, 43. AmR 91; Shirts-v. Irons, 47 
Ind. 445; Moran v. Wilson, 77 Ind. 
Aveo Digie 133 NE 845. 

Kan. ‘Hamilton VeieTalbot,.276 2 
v. Newbold, 


394, 239 P 1106; Heskett v. Border 
Queen Mill, etc., Co., 81 Kan. 356, 105 
IP 4328 Hunter Milling Cartwe Allen, 
74 Kan. 679, 88 P 252, 8 LRANS 291. 

Minn.—Johnson v. Fehsenfeldt, 113 


Minn. 118, 129 NW 146; Bishop Vv. 
Travis, 51 Minn. 183, 53 NW => 461; 
Rosby:*v. St. Paul, etes: R.2'Co., 37 
Minn. 171, 33 NW 


Mo.—Johnson vy. Murray, 
SW 977; Rich v. Donovan, 81 Mo. A. 
184; Herf, ete., Chemical. Go. v. Lack- 
awana Line, 70 Mo. A. 274. 

Nebr.—Miner v. Morgan, 83 Nebr. 
400, 119 NW 781. 

N. H.—Breck _v. Blanchard, 22 N. 
Hes03% 

N. Y.—Wyman v. Mitchell, 1 Cow. 
316; Hallett v. Slidell, 11 Johns. 56. 

N, C.—J. F. White Co. v. Carroll, 
146 N. C. 230, 59 SE 678. 

Oh.—State v. Walnut Hills,, 
Road. Co., 13 Oh.-Cir. Ct. 375,°7 Oh. 
Cir. Dec. 453; Beckel v. Ohio Nat., L. 
Ins: Co., 14 OhNPNS 207. 

Okl.—Landon vy. Morehead, 84 Okl. 
701, 126 P 1027. 

Or.—Leiter v. Dwyer Plumbing Co., 
66 Or. 474, 133 P 1180; Pioneer Hard= 
pee Co. v. Farrin, 55 Or. 590, 107 PB 

Porto Rico.—Semidey v. Aguirre, 7 
Porto Rico Fed. 572. 

S. D.—West v. Middlesex Banking 
Co., 38 S. D. 465, 146 NW 598. 

Tex. Panhandle, etc;; 
Andrews, (Civ. IN SV 278 SW 478. 

Wash.—Crab Creek Lumber Co. y. 
Othello, 81 Wash. 52, 142 P 429. 

Bng.-—-Long Vv. Jackson, 2 Wils. 8, 
95 Reprint 657. 

{Compare Fox v. Morris, 4 Que. Pr. 


ete., 


[a] Thus (1) where a petition set 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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adopted as a new basis for relief ;#° and in any event 
it has been held that defendant cannot question an 
inconsistency in the reply due to allegations in his 
So there is no departure where the facts 
alleged are inconsistent merely with facts set up in 
party,®* or where a reply 
merely denies a material averment in defendant’s 
plea,** and reaffirms the cause of action stated in the 
If the reply alleges nothing which could 


answer.®? 


the pleadings of the other 


petition.®* 


forth certain letters constituting a 
contract of agency, and the answer 

was a denial and an allegation of 
want of authority, and the reply 
pleaded other correspondence to sup- 
port the contract, it did not constitute 
a. departure. Sturgeon v. Culver, 87 
Kan. 404, 124 P 419, AnnCas1913E 
341. (2) Where a petition to recover 
on a policy alleged waiver of proof 
of loss denied by the answer, more 
specific allegations of waiver of proof 
in the reply did not constitute de- 
parture. Home Ins. Co. v. Paul, 128 
‘Ok1..142; 261 RP 927. 

[bJ Facts do not ordinarily con- 
stitute a departure unless they are in- 
consistent with those formerly al- 


leged. Duckworth v. McClelland, L. 
R. 2 Ir. 527; Brine v. Great Western 
Re Co;, 22: B. & S. 402, 110 ECL 402, 


121 Reprint 1123. 

[c] Replication to a plea of mis- 
nomer that a party is as well-known 
by one name as another is good. 
Lueas v. Farrington, 21 Ill. 31. 

30. Colo.—Burrell v. Masters, 65 
Colo. 310, 176 P 316; Mitchell v. Titus, 
33..Colo. 385, 80 P 1042. 

Conn.—Conklin v. Botsford, 36 
Conn. 105; Fowler v. Macomb, 2 Root 


388. 

Ill.—Chicago vy. Peo., 210 Ill. 84, 
T1_NE 816. 

Ind.—Chaplin v. Baker, 124 Ind. 


385, 24 NE 233; AXtna L. Ins. Co. v. 
Nexsen, 84 Ind. 347, 43 AmR 91; Em- 
ployers’ Liability Assur. Corp. v. Citi- 
zens’ Nat. Bank, 85 Ind. A. 169, -151 
NE 396; Moran v. Wilson, 77 Ind. 
A. 558, 133- NE 845; Union Trust Co. 
v. Adams, 54 Ind. A. 166, 101 NE 741; 
Carter v. Carter, 35 Ind. A. 73, 72 NE 
187; Cox v. Hayes, 18 Ind. A. 220, 47 
NE 844; McFadden v. Schroeder, 4 
Ind. A. 305, 29 NE 491, 30 NE 711. 

Kan.—Snyder v. Wheeler, 81 Kan. 
508, 106 P 462; Hunter Milling Co, v. 
ore aaa 74 Kan. 679, 88 P 252, 8 LRANS 

I. 

Ky.—Louisville Joint Stock Land 
Bank v. Pembroke Bank, 225 Ky. 375, 
9 SW (2d) 113; Dixon v. Johnson, 202 
Ky. 328, 259 SW 698; Early v. Early, 
181 Ky. 757, 207 SW 466. 

Minn.—Frost v. Jerousek, 138 Minn. 
292, 164 NW 988; Finn v. Modern 
Brotherhood of America, 118 Minn. 
307, 136 NW 850. 

Mo.—Barron v. Wright-Dalton-Bell- 
Anchor Store Co., 292. Mo. 195, 237 
SW. 786; Crosby v. Evans, 281 Mo. 
202, 219 SW 948; Merchant’s Nat. 
Bank v. Richards, 74 Mo. 77; Quig- 
ley v. Bartlett, (A.) 260 SW 494; 
Smissman v. Wells, 213. Mo. A. 474, 
255 SW 935; Platt v. Parker- Washing- 
ton Co,,; 161 Mo. A. 663, 144 SW 143; 
State v. Bergfeld, 108 Mo. A. 630, 84 
SW 177;- Auchincloss v. Frank, 17 Mo. 
A. 41. See Ryan v. Woman’s Ben. 
Assoc., of Maccabees, 209 Mo. A. 515, 
237 SW 224 (under Rev. St. [1919] §§ 
1233, 1235, the issue as to whether 
a beneficiary under a fraternal ben- 
efit certificate who paid insured’s dues 
may recover the amount as paid, al- 
though insured revoked the certif- 
icate and released the association 
from liability, may be raised by re- 
ply to the latter’s answer setting up 
such facts, although the_ petition 
prayed recovery of the full amount 
of the certificate, the whole con- 
-troversy being thereby simplified and 
settled in one action). 
~ Mont.—Lamme v. Dodson, 4 Mont. 
560, 2 P 298. 

Or.—Ashley v. Lance, 88 Or. 109, 
171 P 561; Hammer v. Downing, 39 
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oF 004,642 651,-6> P17; 9905" 67 


eax: —O’Neil v. O’Neil, (Civ. A.) 258 
SW 588. 
Wash.—Henry v. Bruhn, 110 Wash. 


321, 188 P 506; Duncan v. Parker, 81 
Wash. 340, 142 P 657, LRAI91I5A 
804. 

Eng.—Prince v. Brunatte, 1 Bing. 


N: Cas. 436)°27 ECL 709, 131 Reprint 
1184; Legg v. Evans, 6 M. & W. 36, 
51 Reprint. 3 tl: 

{a] Illustration.—In a minor’s ac- 
tion to rescind a contract to buy an 
automobile, on the ground of in- 
fancy, where defendants alleged dam- 
age to the car while in plaintiff’s 
possession, a reply alleging that the 
contract was fraudulent was not a 
departure, the allegation of the re- 
ply being made merely to avoid the 
claim in the answer for damages. 
Blomquist v. Jennings, 119 Or. 691, 
20 Oh eet Olli 

[b] Where the name of a defend- 
ant insurance company, as used in the 
complaint, apparently suggests that it 
is a fraternal beneficiary association, 
it is no departure for the reply to 
set up its charter under a foreign 
law to show that it is not such an as- 
sociation. Baltzell v. Modern Wood- 
men of America, 98 Mo. A. 1538, 71 
SW 1071. 

[c] In an action on the common 
counts for the value of wheat de- 
livered, where the answer alleges a 
special contract, a reply setting up 
rescission of the special contract does 
not show a departure. Ankeny v. 
Clark, 1 Wash. 549, 20 P 583. 

31. Lemon yv. Chanslor, 68 Mo. 340, 
30 AmR 799; Easton v. Quackenbush, 
86 (Or?) 3747. 168" Pi 6315) “Beecher tv: 
Thompson, 120 Wash. 520, 207 P 1056, 
29 ALR 699. 

[a] “When the defendant is the 
first to stray from the course of liti- 
gation initiated in the complaint and 
wander upon a new path. . . plain- 
tiff is not at fault if he follows the 
defendant’s lead.” Easton v. Quack- 
enbush, 86 Or. 874, .3879, 168 P 6381. 

{b] Estoppel.—Where a_ petition 
alleged that a hack used by defend- 
ants as common carriers in transport- 
ing passengers was unsound and un- 
fit for such a purpose, and the an- 
swer, after denying such allegations, 
alleged as new matter that the hack 
was not overloaded, and the reply al- 
leged that the hack was overloaded, 
defendants were estopped to object 
to the reply for inconsistency, hav- 
ing by their answer compelled plain- 
tiff to put such fact in issue. Lemon 
v. Chanslor, 68 Mo. 340, 30 AmR 799. 

[ec] Legal and equitable causes of 
action.—_Where plaintiff brought re- 
plevin for a truck, claiming as mort- 
gagee and also as assignee of the 
mortgagor’s interests, and defendants 
in the cross complaint set up and 
asked for foreclosure of a mechanic’s 
lien, prior to defendant’s lien, and 
plaintiff filed a reply asking for 
foreclosure of his mortgage, defend- 
ant having asked for equitable relief, 
his contention that there was a de- 
parture, as the complaint stated a 
legal cause of action and the reply 
an equitable cause of action, was 
without merit. Beecher v. Thompson, 
120 Wash. 520, 207 P 1056, 29 ALR 
699 


32. Smith v. Griffith, 105 Kan. 357, 
184 P 725; Carpenter v. McClure, 38 
Vt. 375. 


33. Ala.—Culberson v. American 


[49 C.J.] 345 


not have been given in evidence under the complaint, 
it is not bad as constituting a departure,*® and there 
can be no departure as to merely immaterial matter 
only,*® or as to mere matters of inducement.*7 
set out a part of the cause of action in the complaint 
and the balance in the reply is not a departure, how- 
ever defective the pleadings may otherwise be,*® and 
it has been held that a change or amplification of a 
prayer,®® or a prayer for relief in the alternative,*°® 


To 


ete: (Co:, 


Hay rete ee v. Lindley, 


107 Ala. 457, 19 S 
23 Ind. 


Trust, 
34. 


Minn.—Minneapolis, ete., R. Co. v. 
ie Ins. Co., 64 Minn. 61, 66 NW 


Mo.—Davis v. Western Union Tel. 
Co., 198 Mo. A. 692, 202 SW 292. 

Nebr.—Patterson v. Humboldt First 
pat Bank, 73 Nebr. 384, 102 NW 

Tenn.—Haley ov. McPherson, 3 
Humphr. 104. ; 

Wis.—Cooper v. Blood, 2 Wis. 62. 

[a] Argumentative denial.—F ris- 
bee v. Lindley, 23 Ind. 511; Minnea-: 
polis, ete., R. Co. v. Home Ins. Co., 
64 Minn. 61, 66 NW 132. 

34. Westchester F. Ins. Co. v. Mc- 
Donald, 123 Okl.. 289/253 B287. 

35. Colo.—Aspergren v. Younker, 
74 Colo. 511, 223 P 62; Messenger v. 
Woge, 20 Colo. A. 275, 78 P 314. 

Ind.—Colt v. Lawrenceburg Lum- 
ber Co., 44 Ind. A, 122, 88 NE 720. 

Iowa.—Sloanaker v. ‘Howerton, 182 
Iowa 487, 166 NW 78. 

Waves —Estes v. Farnham, 11 Minn. 

Mo.—Block v. U. S. Fidelity, etc., 
Co., 316 Mo. 278, 290 SW 429; Booher 
v. Allen, 153 Mo, 61350 SW 238; 
International Harvester Co. v. Lan- 
pher, Ba 183 SW 1105. : 

N. —Thayer v. Denver, Rs 
Co., a1 'N. M. *330, 154 P 691. 

Or.—Allen v. Magill, 96 Or. 610, 
T89)P ato 86, oor ear Ze: Seufert v. Si- 
monton, 75 Or. 422, 146 P 520; Mayes 
Vv. ‘Stephens, 38 Or. 512, 63: BP 760, 
645P 4319: 

Tex.—Morton Salt Co. v. Keele, 
(Civ. A.) 293 SW 224 [writ of error 
dism 116 Tex. 508, 294 SW 1107]; 
Henan v. Harlan, (Civ: A.) 125 SW 


etc., 


Wash.—Smart v. Burguoin, 51 
Wash. 274, 98 P 666. 
Wyo.—Farmers’ State Bank vy. 


Haun; 30 Wyo. 322, 222 RP 45. 
Eng.—Smith v. Nicolls, 5 Bing. N. 


Maca 208, 35 ECL 120, 132 Reprint 
[a] Thus, where a complaint 


charged that a contract was made di- 
rectly with defendant, it is not a de- 
parture in the reply to charge that 
it was made with her agent. Colt 
v. Lawrenceburg Lumber Co., 44 Ind. 
A. 122, 88 NE 720. 

36. Wilson v. Codman, 3 Cranch 
(U. S.) 198, 2 L. ed. 408; Colt v. Law- 
renceburg Lumber Co., 44 Ind. A. 
122, 88 NE 720; Bishop v. Travis, 51 
Minn. 183, 53 NW 461; Thompson v. 
Fellows, 31 N. H. 425. 


37. Wiard v. Semken, 2 App. (D. 
C.) 424. 
38. Burrell v. Masters, 65 Colo. 


310, 176 P 816; Linstedt v. National 
Casualty Co.,.-73) Wash. 96245) 18:2) P 
403; Erickson v. McLellan, 46 Wash. 
661, 91 P 249. See O’Neill v. O’Neill, 
(Tex. Civ. A.) 258 SW 588 (a broker 
is not precluded from recovering com- 
missions in an action therefor because 
the major portion of the pleadings 
with reference thereto was contained 
in a supplemental petition). 

39. International, etc., R. Co. v. 
Pape, 73. Tex. 501, 11 SW 526; Ra- 
leigh v. Cook, 60 Tex. 438; Porterfield 
v. Taylor, 60 Tex. 264; Morton Salt 
Co. v. Keele, (Civ. A.) 298 SW 324 
[writ of error dism 116 Tex. 508, 294 


SW 1107]. 
40.. Porterfield v. Taylor, 60 Tex. 
264; Morton Salt Co. v. Keele, (Civ. 


A.) 293 SW 224 [writ of error dism 


846 [49 C.J.] 
will not constitute a departure. 

Matters occurring after commencement of action. 
A defense set up in answer to a cause of action al- 
leged in the complaint cannot be avoided by a reply 
pleading facts which occurred after the suit was com- 
meneced, giving rise in whole or in part to a new cause 
of action for the same or similar relief ;+1 and this 
rule is not affected by a statute which provides that 
a reply may allege facts which have occurred since 
the institution of the suit.4? But under such a stat- 
ute*® a reply, setting up subsequently occurring mat- 
ter which is within the general seope of the petition 
and the relief prayed for,*#* or which merely enlarges 
the extent of relief by stating a continuation of the 
same wrong,*® does not. constitute a departure. 

A new assignment, being merely a restatement, 
with greater particularity and exactness, of the same 
cause of action already set up in the complaint,*® is 
not objectionable as a departure.** 

- [§ 421] (2) Where Answer Sets up Counterclaim 
or Set-Off—(a) Defense in Reply. There is no de- 
parture in the reply when the allegations therein are 
pleaded in defense to a counterclaim*® or set-off,*® 
unless such allegations set up a new or different 
cause of action.®® However, where a counterclaim is 


116 Tex. 508, 294 SW 1107]. 

41. S. . Bowser & Co., Inc. v. 
State, 192 Ind. 462, 137 NE 57. _ - 

42. Steel v. St. Louis, etc., R. Co., 
165 Mo. A. 311, 147 SW 217. 

43. See supra § 408. 

44. Steel v. St. Louis, ete., R. Co., 
165 Mo. A. 311, 147 SW 217; Craw- 49. 
ford v. Spencer, 36 Mo. A. 78. 
184 Ky. 573, 
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after to burn for him an equal amount 
for other work, and that plaintiff had 
performed such agreement, was not 
a departure from the allegation of 
the petition that plaintiff had per- 
formed his contract. 
28 Wyo. 342, 205 P 310, 206 P 148. 
Shirts v. Irons, 
Kentucky Fluorspar Co. 
213 SW 542. 


based on an alleged failure to perform the contract 
sued on by plaintiff, a reply alleging an excuse for 
nonperformance is a departure.°! And a reply of 
payment to a plea of set-off has been held to consti- 
tute a departure.*? 

[§ 422] (b) Set-Off or Counterclaim in Reply. A 
reply pleading a set-off against a set-off,>? or a coun- 
terclaim against a counterelaim®* or set-off,°> has 
been held bad as constituting a departure. On the 
other hand it has been held that plaintiff may set up 
a counterclaim against a counterclaim,®® and that he 
may plead a set-off to a set-off®’ or to a counter- 
claim;°* and when the statute provides that a reply 
may contain a counterclaim against a set-off, no ob- 
jection on the ground of departure can be made.°® 
A reply setting up a debt or claim of plaintiff, in 
addition to the joint claim sued on, against a several 
defendant who has pleaded a several demand against 
plaintiff as an offset, is not a departure.®° 

[§ 423] °(3) Illustrations—(a) In General. 
Whether, in a particular case, a reply is bad as a de- 
parture, is to be determined by the rules already laid 
down,°! after consideration of all the allegations in 
the declaration, petition, or complaint and the repli- 
cation or reply.®? There is a departure where the 
permits a plaintiff, in his reply, to 


counterclaim against defendant’s 
counterclaim. Gibbs v. Neville, 
[1900] 2 Q. B. 181; Toke v. Andrews, 
8 I. B. D. 428. (2) If, however, the 


Finley v. Pew,} cause of action so alleged in the re- 
ply. arose after the issuance of the 
writ, it can be used only as a de- 


fense and not as the basis for af- 


47 Ind. 445; 
v. Pierce, 


[§§ 420-423. 


45. St. Joseph Union Depot Co. v. 
Chicaso;, ete., .ReCo., 131 Mo. 291) 31 
SW 908; Ward v. Davidson, 89 Mo. 
445, 1 SW 846. ; 

46. See supra § 419. 


47. Ala.—Herring v. Skaggs, 73 
Ala. 446. 

Minn.—Bishop v. Travis, 51 Minn. 
183, 53 NW 461. 
eS meas v. Gardiner, 26 Miss. 


N. Y.—Stewart v. Wallis, 30 Barb. 
344; Troup v. Smith, 20 Johns. 33. 

Or.—Zorn v. Livesley, 44 Or. 501, 
75 P 1057; Cederson v. Oregon, etc., 
Co., 88 Or. 343, 62 P 687, 63 PB 763. 
procter tin v. Prowattain, 3 Phila. 
463. 
Pisa i ga v. Duckett, L. R. 10 Ir. 


48. Ind.—Small v. Kennedy, 137 
Ind. 299, 33 NE 674, 19 LRA 337; 
Bpetne v. Dicks, 2 Ind. A. 125, 28 NE 


Ky.—Kentucky Fluorspar_ Co. 
Pierce, 184 Ky. 5738, 2183 SW 542. 

Minn.—Trainor v. Worman, 384 
Minn. 237, 25 NW 401. 

Mo.—B. F. Combs, ete., Commn. Co. 
v. Block, 130 Mo. 668, 32 SW 1139; 
Simpson v. Bantley, 142 Mo. A. 490, 
126 SW 999; Morrison Mfg. Co. v. 
Roach, 104 Mo. A. 632, 78 SW 644. 

N. Y.—Pope Mfg. Go. v. Rubber 
Goods Mfg. Co., 100 App. Div. 349, 91 


NYS 828; Brownrigg Vv. Brownrigg, 
80 Misc. 108, 140 NYS 778 [aff 156 
App. Div. 913 mem, 141 NYS 1111 
mem]. 


Okl.—Wood v. Freeman, 132 Okl. 
15697 269) P1109: 

Or.—Van Bibber v. Fields, 25 Or. 
527, 36 P 526. 

Ss. D.—Gleckler v. Slavens, 5 S. D. 
364, 59 NW 323. 

Wyo.—Finley v. Pew, 28 Wyo. 342, 
205 P 310, 206 P 148. 

[a] Rule applied.—In an action by 
a subcontractor against a principal 
contractor for the balance due on the 
contract and extras furnished, where 
defendant pleaded a counterclaim for 
brick which plaintiff should have 
furnished, a reply, alleging an agree- 
ment that defendant was to furnish 
HBOse bricks and plaintiff was there- 


50. Anderson v. Smitley, 141 App. 
Dive 4215 #256 INV Se25s 
Rightmeyer, 12 Misc. 186, 
593;. Grigsby v. Larson, 24 S. D. 628, 


124 NW 856; Ranson v. Caty, 8 Que. 
Pr. 180. 
51. Trainor v. Worman, 34 Minn. 


237, 25 NW 401; Hidlitz v. Rothschild, 
es por 243, 2 NYS 1047. 

2. Hammer v. Downing, 39 Or. 
504. 64 P 651, "65 Eile 990767 Px30- 

53. Beakey Vv. Meerschen, 78 Kan. 
538, 97 P 478; Dawson. -v. Dillon, 26 
Mo. 395; Hammer v. Downing, 39 Or. 
§04,:642P 651, 65) P17, 990; 67 -P 30; 
oe v. Doyle, 18. R.. I. 252, 27 A 

54. Iowa.—Collins v. Gregg, 109 
Iowa 506, 80 NW 562. 

Ky.—Mount vy. Louisville, ete., R. 
Co., 2-KyG 221. 

Minn.—Imperial El. Co. v. Hartford 
Acc., ete., Co., 168 Minn. 481, 204 NW 
531, 42 ALR 559. 

Nebr.—Snyder v. Johnson, 69 Nebr. 
266, 95 NW 692. 

N. Y.—Baitzel v. Rhinelander, 179 
App. Div. 735, 167 NYS 848; Win- 
decker,v. New York Mut., L. Ins. Co. 
12 App. Div. 738, 48 NYS "358; Fett v. 
Greenstein, 46 Misc. 574, ‘92 NYS 
736% Wilder v. New York Bank Note 
Co., 15 Mise. 459, 37 NYS 203 [aff 16 
Misc. 355, 38 NYS 75]; Fitzgerald v. 
Rightmeyer, 12 Misc. 186, 38 NYS 593; 
Hatfield v. Todd, 13 NYCivProc 265; 
Cohn ae Husson, 66 HowPr 150. 

Ss. D—Smith v. Caster, 41 S. D. 
ate 170 NW 156. 

C.—Hazlitt. v. Trenwith, 54 
Donk 556, [1920] 3 WestWkly GCS 

{a] For the reason that, if plain- 
tiff succeeds in his defense to defend- 
ant’s counterclaim, he may recover 
the amount of his counterclaim, and 
thus recover a larger amount than 
that originally demanded in his com- 
plaint. Cohn y. Husson, 66 HowPr 
GNE2Y De 150? 

55. Beakey v. Meerschen, 78 Kan. 
P 478. 


56. Small v. Kennedy, 137 Ind. 299, 
33 NE 674, 19 LRA 337; Starke v. 
Dicks, 2 Ind. A. 125, 28 NE 214. 

[a] In England (1) the practice 


firmative relief. Gibbs v. Neville, 
supra. 
Fitzgerald v. 57. Orr v. Leathers, 27 Ind. A. 572, 
soe NYS ao eu 4 Miller v. Losee, 9 HowPr 
5 ») 


5 

58. Caruthersville Plumbing, etc., 
Co. v. Lloyd, (Mo. A.) 240 SW 838. 

[a] Tllustration.— Where, in an ac- 
tion to replevin an autotruck for 
nonpayment of the buyer’s note, the 
buyer set up a counterclaim for breach 
of warranty, the. seller may seek 
recovery on the note by way of reply 
to offset any damages defendant may 
recover on his counterclaim. Ca- 
ruthersville Plumbing, etc. Co. v. 
Lloyd, (Mo. A.) 240 SW 838. 

59. Slone v. Kelley, 143 Ky. 135, 
136 SW 138 

60. Mortland v. Holton, 44 Mo. 58. 

61. See supra § 420. 

62. See cases infra this note; and 
ee 63 et seq. See also infra §§ 424— 


{a] Different grounds for relief.— 
(1) There is a departure where the 
complaint alleges certain grounds for 
rescission or reformation and the re- 
ply alleges other grounds. Teal v. 
Langsdale, 78 Ind. 339; Boardman v. 
Handley, 4 Terr. L. 266. (2) And in 
a suit against an administrator for 
arrears in particular as to the sale 
of certain real estate, after an an- 
Sswer alleging an accounting had, a 
reply alleging arrears generally on 
a subsequent accounting constitutes 
a departure. Burtch v. State, 17 Ind. 
506. (38) Where a complaint is based 
on simple negligence, neither willful 
injury nor last clear chance can be 
pleaded in a reply to confess and 
avoid an answer setting up contrib- 
utory negligence as a defense. Thay- 
er Vv... Denver, ete. GR» Co.; 210 IN? Me 
330,154 P 691. (4) Plaintiff, predicat- 
ing a railroad’s liability for death of 
a brakeman on a defective roadbed, 
cannot, by reply, amend his petition 


so as to predicate liability on de-. 


fective couplers, in violation of the 
Federal Safety Appliance Act. Tal- 
bert v. Chicago, etc., R. Co., 314 Mo. 
352, 284 SW 499. (5) Plaintiff can- 
not sue out a writ of garnishment on 
the theory that the garnishee owes 


rae 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note pigs 
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complaint is based on one statute and the reply on 
another ;°* where the complaint is based on the law 
of the forum and the reply relies on the law of an- 


PLEADING 


other jurisdiction ;°* where the complaint sets forth 


G, the debtor of plaintiff, and then by 
reply assert that the garnishee owes 
plaintiff, and recover on the latter 
‘theory. Ford v. 4tna L. Ins. Co., 70 
Wash. 29, 126 P 49. 

{[b] Reply claiming different re- 
lief.—(1) In ejectment, where plain- 
tiff demands possession of the whole 
of the premises, and the replication 
alleges a claim to only a part in or- 
der to avoid a plea to the jurisdiction 
filed by defendant, there is a depar- 
ture. Logiodice v. Gannon, 60 Conn. 
81, 21 A 100. (2) And a replication 
in mandamus showing that a decree 
should have its date corrected is a 
departure from a petition filed for 
the purpose of compelling the judge 
to render and record it. State v. 
Williams, 69 Ala. 311. (3) But it has 
been held that, in-an action for an 
accounting, where the answer set 
up an award, a reply admitting the 
award and asking judgment thereon 
is not a departure. Benson y. Stein, 
34 Oh. St. 294. (4) So where a wo- 
man, who in good faith married a 
man who had a wife living at the 
time, sued for divorce on the grounds 
of cruelty and drunkenness, and, in 
reply to defendant’s answer, "she 
prayéd for a decree annulling the 
marriage, it was held that there was 
no such variance between the com- 
plaint and the reply as prevented the 
court from granting the relief asked 
in the reply. Buckley v. Buckley, 50 


nee 2133 ).96) P “10497126 AmSR: 
[c] Capacity in which plaintiff 


sues.—(1) A reply showing that plain- 
tiff is a trustee and has no right 
to maintain the action in the indi- 
vidual capacity in which he _ sues 
(Laws v. Carrier, 2 Cine. Super. (Oh.) 
80), (2) or vice versa (Parkhill v. 
Union Bank, 1 Fla. 110) constitutes a 
departure. (3) The same is true of 
a replication setting forth a right 
of action in favor of a ward of plain- 
tiff, where the complaint alleged a 
cause of action in favor of plaintiff 
in his own right. Bearss v. Mont- 
gomery, 46 Ind. 544. (4) But, in con- 
version, where defendant alleges that 
plaintiff's only claim was as admin- 
istrator and that he was without au- 
thority, and a reply alleges a title 
other than as administrator, there is 
no departure. McFadden v. Schroe- 
get, 4 Ind. A. 305, 29 NE 491, 30 NE 


[d] - New consideration.—(1) There 
is no departure where, after a plea 
of usury, a reply alleges that there 
was a new and independent consid- 
eration for the rate of interest de- 
manded (Hunter v. Rice, 87 Ind. 312); 
(2) nor, after a plea alleging that 
the note sued on was paid and de- 
livered to the maker, where the reply 
alleges its redelivery by the maker 
for a new consideration (Bishop v. 
Travis, 51 Minn. 183, 53 NW 461). 

fe] In an action by a receiver of 
an insolvent corporation on a note 
given for subscription to corporate 
stock, allegations in the reply count- 
ing on a right of action in the cred- 
itors only was not a departure from 
the complaint, which alleged that the 
note was due ‘‘for the benefit of cred- 
itors, and that said creditors have 
no other assets to rely upon for the 
payment of said claim.’ Marion 
Bite Co. v. Blish, (Ind. A.) 70 NE 

By 

{f] In trespass (1) for removing 
goods from plaintiff’s dwelling house, 
where defendant justifies, under a 
writ of possession, a reply, seeking 
damages for wrongfully obtaining 
the issuance of the writ constitutes 
a departure (Steele v. Davis, 75 Ind. 
191), (2) and the same is true where 
a declaration alleges a trespass ten 
years before, and the replication sets 


up a continuing trespass for ten 
years (Shoults v. Kemp, 57 Miss. 218). 

{g] In a divorce suit it is proper 
for plaintiff to plead additional acts 
of cruelty in reply. Morris v. Morris, 
50 Nev. 298, 258 P 232. 

{h] Equitable and legal actions.— 
Plaintiff cannot change a cause 
action by his reply from an equitable 
action to an action at law, where the 
two causes of action rest upon sep- 
arate statements of facts. Brinson- 
Kirtley Zinc, etc., Co. v. Kirtley, at 
Okl, 227, 2387 P4657, 

(il 
Where plaintiff declared on a bill 
of exchange as payee, a replication 
alleging that plaintiff purchased the 
bill after its acceptance was demur- 
rable as a departure. Alabama _ Gro- 
cery Co. v. Ensley First Nat. Bank, 
158 Ala. 143, 48 S 340, 132 AmSR 18. 
(2) Where the declaration for death 
from escape of electricity charges 
défendant as the owner of the wire, 
and the replication charges it as hav- 
ing sold and delivered the electricity 
to a distributing company on such 


wire, there is a departure. Pressley 
v. Bloomington, etc., R., ete., Co., 271 
Ill, 622, 111 > NE 5112-(3). A reply 


claiming as holder of notes in due 
course is a departure from a petition 
alleging a cause of action on a lease 
and as assignee of the notes. Ottum- 
wa Nat. Bank vy. Starns, 202 Iowa 412, 
210 NW 455. (4) In an action of 
ejectment it was improper to permit 
plaintiff, over objection, to file a re- 
ply setting up a cause of action to 
quiet title, since the claim of plain- 
tiff was substantially changed. Bear 
v. Cutler, 86 Kan. 66, 119 P 713. (5) 
Where an attorney sued his client’s 
adversary for his fee, relying in his 
petition on a statutory lien, alone, 
his reply, setting up such adversary’s 
alleged promise to pay the fee, was 
a departure. Chreste v. Louisville 
R. Co., 173 Ky. 486, 191 SW 265: -(6) 
Where a complaint alleged that de- 
fendant lawfully obtained possession 
of securities of plaintiff, and subse- 
quently converted them by failure 
to deliver them on demand, a reply 
alleging fraud in obtaining possession 
of them was bad as inconsistent with 
the complaint and stating a new cause 
of action. Young v. Dresser, 137 
App. Div. 818122" NYS 2905S ¢7 HOth= 
er illustrations of departures. Strout 
v. United Shoe Mach. Co., 208 Fed. 
646 [aff 225 Fed. 1022 mem, 140 CCA 
609 mem]; Smith v. Kirkland, 81 
Alas 345, 1 S276; Hill’ Brick, ‘etc; (Co. 
¥-..Gibson, 43 “Colo, 4104.1) 952 2P = 293); 
Etter v. Anderson, 84 Ind. 333; Bearss 
v. Montgomery, 46 Ind. 544; Shank 
v. Fleming, 9 Ind. 189; Johnson y. 
Trump, 161 Iowa 512, 143 NW 510; 
Dixon v. Johnson, 202 Ky. 328, 259 
SW 698; Spiess v. Bartley, 13 0 Ky. 
277, 1183 SW 127; Silver Bow County 
v. Davies, 40 Mont. 418, 107 P 81; 
Lun v. Mahaffey, 94 Or. 292, 185 P 
746; Fletcher v. Fischer, 93 Or. 265, 
182 P 822; Combined Metals v. Bas- 
tian, (Utah) 267 P 1020. And see 
cases passim supra § 420. 

{j] Replies held not departures.— 
(1) In a suit to foreclose a mortgage, 
where the answer alleges that plain- 
tiff realized out of the sale of person- 
al property mortgaged an amount 
greater than the mortgage debt, a 
reply alleging that the proceeds were 
applied at defendant’s request, to the 
payment of other debts, does not con- 
stitute a departure. Martin v. Davis, 
15.Ind. 478. (2). In: a. real estate 
broker’s action on a petition in the 
usual form for a commission in which 
the answer pleaded disqualification 
to recover because of the broker’s 
failure to pay a license tax, a reply 
pleading a pardon granted before 
commencement of action was not a 


of | 


Replies held departures.—(1) 
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a cause of action under a statute and the reply is 
based on the common law;* 
upon the provisions of a statute and the complaint is 


where the reply relies 


departure. Minter y. Shearer, 117 
Kan. 511, 232 P 249. (3) Where plain- 
tiff’s petition alleged that he was a 
member of a beneficiary association 
at the time of his death, and the an- 
swer alleged that he had been sus- 
pended, a reply alleging facts show- 
ing that the suspension was no de- 
fense to the action is not a departure. 
Smith v. Sovereign Camp W. W., 179 
Mo. 119, ° 77. SwW 862. (4) Where a 
complaint alleged that plaintiff sold 
lumber for use in building, for which 
a balance was due, a reply alleging 
that he paid the shipper’s draft, and 
that, while holding the bill, he de- 
livered lumber for such use at de- 
fendants’ request, was not inconsist- 
ent with the complaint. Lindsey v. 
Mitchell,” 172 Ni ©. $458;- 937 Sh- 955. 
(5) Where, in an action on a fire in- 
surance. policy, the petition stated 
that plaintiff had complied with all 
the conditions except those waived, 
and the answer alleged a failure to 
comply, a reply denying all the af- 
firmative allegations of the answer 
and stating that he kept a set of 
books showing a record of the busi- 
ness and its exact status was not a - 
departure from the petition. Geor- 
gia Home Ins. Co. v. Halsey, 37 Okl. 
678, 133 P 202. (6) In an action by 
an infant to rescind a contract for 
the purchase of an automobile, where 
the declaration alleged that the in- 
fant bought it, a reply that the con- 
tract was in the name of an adult 
was not departure. Blomquist v. 
Jennings, 3119 SOres691, = 2505 ua Or: 
(7) An allegation in a reply that an 
assignment and acceptance of a lease 
were placed in escrow was not a de- 
parture from a complaint alleging as- 
signment and its acceptance. Hedge- 
cock v. Mendel, 146 Wash. 404, 263 P 
593. (8) Other cases holding replica- 
tion or reply consistent with declara- 
tion, petition, or complaint. Mc- 
Gehee v. Western Union Tel. Co., 169 
Ala. 109, 538 S 205, AnnCas1912B 512; 
Wilson v. Birt, 77. Colo. 206, 235 P 
563; Bailey v. Sullivan, 75 Colo. 346, 
225. P 830; Adams vy. Colorado, etce., 


Re Co., 49 Colo. 475, 113 (P4010) 36 
LRANS 412; Moran v. Wilson, 77 
Ind. A. 553, 183 NE 845; Hibler v. 


Bourbon Agricultural Bank, ete., Co., 
225 Ky. 629, 9. SW (2d) 1008; Lam- 
kin v. Cambron, 194 Ky. 246, 238 SW 
766; Rounds v. Cloverport Fdy., etc., 
Co., 159 Ky. 414, 167 SW 384, AnnCas 
1915D'*40) [aff 237. US: 303, 35) sCt 
596, 59 L. ed. 966]; Frost v.  Jer- 
ousek, 138 Minn. 292, 164 NW 988; 
Bowles v. Quincy, etc., Ry Co., (GMo: 
A.) 187 SW 131; Platt v. Parker- 
Washington Co., 161 Mo. A. 663, 144 


SW 1438; Bligh v. Lafler, 91 Or. 388, 
LS PRS S SL EO) AP 238 en Ss MASSeyeL We 
Becker, 90 Or. 461, 176 P 425; Pen- 
nings—~v. Giboni, 86 Or. 110, 167 P 


598, 1014; Griffith v. Willamette Val- 
ley Southern R. Co., 77 Or. 164, 150 
P 254; Tooze v. Willamette Valley 
Southern R./;Co;,, 77 “Or. 157, -150) 2 
252; Roots v. Boring Junction Lum- 
ber; Cos 50) WOr,s 4298, 92 SPe S11 aos 
P 182; Stowers v. O’Dell, (Tex. Civ. 
A.) 183 SW (2d) 395; San Antonio v. 
Wildenstein, 49 Tex. Civ. A. 514, 109 
SW?) 231; Cushman, ete., Co. v. ’Bos- 
TLR. SS te OOO; Mo eA” LOW SS LS 
Brickson v. McLellan, 
46 Wash. 661, 91 P 249; Regan v. Mc- 
Conkey, 4 OntWN 877, 24 OntWR 138. 


And see cases passim supra § 420. 
63. Empire Sash, etc., Co. v. Mar- 
anda, 21 Man. 605. 
64 Will v. Whitney, 15 Ind. 194; 
Wells v. Teall, 5 Blackf. (Ind.) 306: 
Yeatman v. Cullen, 5 Blackf. (Ind.) 


240; Midland Steel Co. v. Citizens’ 
Nat. Bank, 26 Ind. A. 71, 59 NE 211; 


Brown v. Canadian Pac. R. Co., 4 
Man. 396. 
65. Steel v. St. Louis, etc., R. Co., 
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based on the common law®® or law merchant;®" or 
where the complaint alleges a cause of action for vio- 
lation of a statute and for negligence, and the reply 
alleges a willful injury.°& But where, to a complaint 
alleging defendant’s statutory hability for damages 
for flooding, the answer pleads an act of fraud caus- 
ing the injury, a reply setting up contributory neg- 
ligence of defendant is not a departure.®® A repli- 
cation setting up a new and different breach of the 
contract sued on from that alleged in the declaration 
or complaint constitutes a departure.?° But there 
is no departure where a complaint against a seller 
alleged that defendant failed and refused to deliver 
the property sold or any part thereof, and the reply 
averred that the property offered by the seller was 
unmerchantable and not according to the contract."* 

[§ 424] (b) Justification or Excuse in General. 
Where plaintiff alleges performance of a contract, 
and defendant denies it in certain particulars, a reply 
pleading an excuse for nonperformance is a depar- 
ture,‘? although there is authority to the contrary.** 
So where plaintiff alleged delivery, and defendant 
pleaded nondelivery, a repheation alleging tender and 
refusal to receive was held to constitute a depar- 
ture.* But there is no departure where plaintiff 
sues in trespass, and defendant justifies as an officer 
under an execution, and the reply alleges that the 
goods were exempt,‘® or shows that the officer abused 
the process so as tomake him a trespasser ab initio ;7° 
or where defendant justifies as an act of public ne- 
cessity a reply showing that diligence would have re- 


165 Mo. A. 311, 147 SW 217. 
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Neale, 3 Dyer 371la, 73 Reprint 831. 


[§§ 423-425 


moved the necessity.77 So where the complaint in an 
action on a redelivery bond in replevin alleges fail- 
ure to return the property, and the answer sets up an 
offer to return it, a reply admitting the offer but 
pleading depreciation in the value of the property as 
a justification for refusal to accept it is not a de- 
parture.7® ; ; 

[§ 425] (c) Waiver and Estoppel—aa. In Gen- 
eral. Where a complaint seeks damages for refusal 
to permit plaintiff to complete a contract, and the an- 
swer alleges that he did not complete the contract in 
time, but abandoned it, a reply excusing delay and 
claiming a waiver of the time limit is not, a depar- 
ture.7® So where, in an action to enjoin interfer- 
ence with plaintiff’s franchise, the answer sets up 
facts showing that plaintiff had forfeited the fran- 
chise, a reply alleging waiver of the forfeiture is not 
a departure.*° And where the petition is on a quan- 
tum meruit and the answer sets up a contract and 
nonperformance thereof, there is no departure in a 
reply pleading waiver of performance.*? On the 
other hand, where a petition or complaint ‘alleges due 
performance of the contract sued on and the answer 
sets up nonperformance of certain conditions, a reply 
alleging that defendant waived performance is a de- 
parture.*” 

Estoppel. A reply alleging as an estoppel facts 
not inconsistent with the allegations of the complaint, 
against the defense set up in the answer, does not 
constitute a departure from the complaint ;** but it 
is otherwise if the facts constituting the estoppel are 


N. B.—Hanington v. Bostwick, 31 
N.-B 627, 


66. Ham vy. St. Louis, etc., R. 
149 Mo. A. 200, 130 SW 407; i 
Tuscarora Valley R. Co., 229 Pa. 97, 
78 A 34, 140 AmSR 714, 30 LRANS 
1096; Carpenter v. Central Vermont 
RCo OsriVit3 5, LOT) AX 569: 

[a] Thus, in a railroad employee’s 
action for injuries, where the declara- 
tion sets up an action at common law, 
a replication pleading facts bring- 
ing the action under the Federal Em- 
ployers’. Liability Act (35 U. S.<St. 
at L. 65 c 149) is a departure. Car- 
penter v. Central Vermont R. Co., 93 
Vt. 357, 107 A 569; Niles v. Central 
Vermont R. Co., 87 Vt. 356, 89 A 629. 

67. Will v. Whitney, 15 Ind. 194; 
Midland Steel Co. v. Citizens’ Nat. 
Bank, 26. Ind. =A; 74, 59 INH 211. 

68. Sunlight Carbon Co. v. St. 
Louis, etc., R. Co., 15 F. (2d) 802. 

69. Ryan Gulf Reservoir Co. v. 
Swartz, 83 Colo. 225, 268 P 728. 


70. Ala.—Governor v. Wiley, 14 
Ala. 172. 

Ky.—Gentry v. Barnett, 6 T..B. 
Mon. 113. 


Miss.—Gildart v. Howell, 2 Miss. 
8. 

Mo.—State v. Grimsley, 19 Mo. 171. 

N, J:—Stiers v. Henries, 8 N. J. 
L. 364. j 

S. C.—Richardson vy. Lorick, 12 S. 
Cm! 8 5, 

71. Stanfield v. Arnwine, 94 Or. 
Oo lemls oy Ea Lou. 


72. Ky.—Murray v. Bright, 2 A. 
K. Marsh. 146. 
Mass.—Larned v. Bruce, 6 Mass. 


Bile 
Minn.—F inn v. Modern Brotherhood 


of America, 118 Minn. 307, 1386 NW 
850; Trainor v. Worman, 34 Minn. 
237, 25 NW 401. 

N.. J.—Potts v. Point Pleasant 


Land Co., 47 N. J. L. 476, 2 A 242. 
N. Y.—Hidlitz v. Rothschild, 87 Hun 
243, 33 NYS 1047. 
Pa.---Burk v. Huber, 2 Watts 306; 
Burk v. Bear, 3 PaLJR 355. 
Vt.-—Joslyn v. Taylor, 33 Vt. 470; 
Houghton v. Jewett, 2 Tyler 183. 
Eng.—Perry v. Smith, C. & M. 554, 
41 ECL 301, 174 Reprint 631; Rolt v. 


Ont.—Coulthard v. Royal Ins. Co., 
SOU SC @, 2354409: ; 

Waiver, estoppel, or ratification as 
excuse for nonperformance see infra 
§§ 425, 427. 

73. Kendall v. Travelers’ Protec- 
tive Assoc., 87 Or. 179, 169 P 751. 

[a] hus, where plaintiff's allega- 
tion that he had complied with all 
provisions of an insurance policy was 
denied by the answer stating that 
the required notice was not given, a 
reply that such failure was excused 
by plaintiff’s physical disability, etc., 
was nota departure. Kendall v. Trav- 
elers’ Protective Assoc., 87 Or. 179, 
169 Paibi. 

74. Pollard v. Taylor, 2 Bibb (Ky.) 
234; Osten v. Winehill, 10 Wash. 333, 
38 -P 5 tel 23" 

nes Duncan v. 8 Mo. A. 


76. Breck v. Blanchard, 22 N. H. 

Stoughton v. Mott, 25 Vt. 668. 

77. Beach v. Trudgain, 2 Gratt. (43 
9 


. 78. Hallidie Mach. Co. v. Whidbey 
Island Sand, ete., Co., 73 Wash. 408, 
131 P 1156, 45 LRANS 40. 

79. Davis v. Thurston County, 119 
Wash, 414, 205 P 840. 

80. Commercial Electric Light, 
ete., Co. v. Tacoma, 17 Wash. 661, 50 


12) es 
81. Mohney v. Reed, 40 Mo. A. 99; 
Wolfe v. Howes, 20 N. Y. 197, 7 AmD 
8. 
82. U. S.—Stratton v. Essex Coun- 
ty Park Commn., 164 Fed. 901. 
Mo.—Nichols v. Larkin, 79 Mo. 264; 
Burlington First Nat. Bank vy. Hatch, 


Frank, 


78 Mo. 13; Pier v. Heinrichoffen, 52 
ae 333; Mohney v. Reed, 40 Mo. A. 
9 


Okl1.—Snyder v. Noss, 99 Okl. 142, 
226, Pon ge 

Or.—Hartman vy. Selling, 97 Or. 368, 
189 P 887, 192 P 408; Star Sand Co. 
Ver Portland 96. Or, 823;uLo9 se V2: 
Waller v. New York Ins. Co., 84 Or. 
284, 164 P. 959, AnnCas1918C 139; 
Decker v. Jordan, 79 Or. 109, 154 P 
431; Cranston v. West Coast L. Ins. 
Co 263' One 1427 28a aa. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[a] Illustration.—In an action for 
unlawful ouster by the assignee of a 
lease against the lessor, where the 
complaint alleged absolute perform- 
ance of the conditions of the lease, 
a reply pleading the lessor’s waiver 
of the assignee’s nonperformance of 
conditions was departure. UN tv. 
Mahaffey, 94 Or. 292, 185 P 746. 

Actions on insurance contracts see 
infra § 426. 

Excuse for nonperformance gen- 
erally see supra § 4. > 

83. Ind.—Seymour Impr. Cg. v. 
Viking Sprinkler Co., 87 Ind. A. 179, 
161 NE 3889. 

Iowa.—Hikenberry v. Edwards, 71 
Iowa 82, 32 NW 183. 

Kan—Home State Bank v. Wyan- 
dotte County School Dist. No. 17, 102 
Kan. 98, 169 P 202; American Cent. 
Ins. Co. v. McLanathan, 11 Kan. 533. 

Ky.—Dodd vy. Pittsburg, ete, R. 
Co., 127 Ky. 762, 106 SW 787, 32 KyL 
605, 16 LRANS 898. 

Mo.—Swanson vy. Georgia Casualty 
Co., 315 Mo. 1007, 287 SW. 455. 

Nebr.—Paxton Cattle Co. v. Arapa- 
hoe First Nat. Bank, 21 Nebr. 621, 33 
NW 271, 59 AmR 852. 

Okl.—Walker v. Griffin, 107 Okl. 107, 
232) P 5. 

Va.— Virginia F. & M. Ins. Co. v. 
Saunders, 86 Va. 969, 11 SE 794. 

Wash.—Commercial Electric Light, 
etc., Co. v. Tacoma, 17 Wash. 661, 50 
P) 592° 

Wyo.—Rainsford vy. Massengale, 5 
Wyo, 71) 35 P 774: 

{a] Illustrations.—(1) In a _ suit 
on a negotiable note by one alleging 
that he is the holder in due course, 
where defendants answer, denying 
him to be such holder and pleading 
lack of consideration, plaintiff may, in 
reply, without departure, plead de- 
nial of lack of consideration and fur- 
ther plead facts showing estoppel of 
defendant to assert failure of con- 
sideration. Walker v. Griffin, 107 
Okl. 107, 232 P 65. (2) A reply al- 
leging equitable estoppel on the part. 
of defendants to deny a partnership 


3 
4 
? 


-§§ 425-428] 


inconsistent with prior allegations of the party.’ 

[§ 426] bb. Actions on Insurance Policies.** It is 
generally held that, in an action on an insurance pol- 
icy, where defendant sets up nonperformance of cer- 
tain conditions, a reply pleading waiver of such con- 
ditions is not a departure,*® especially where the con- 
dition which defendant alleges was not performed is 
a promissory warranty or condition subsequent, per- 
formance of which is not required to be alleged in the 


declaration.8* 


Where complaint alleges performance. 
jurisdictions it is held that, where the declaration or 
complaint alleges full performance of all conditions 
of the policy and the answer alleges that certain con- 
ditions were not performed, a reply admitting fail- 
ure to perform and setting up waiver or estoppel does 
But in other jurisdic- 
tions a reply setting up waiver or estoppel has been 


not constitute a departure.®’ 


is not a departure from a complaint 
seeking recovery of a balance for 
goods sold to the partnership. C. A. 
So ae Co; va Katz, 121 "Ore 64; 253 

Actions on insurance contracts see 
infra § 426. 

84. Hill v. Rich Hill Coal Min. Co., 
119 Mo. 9, 24 SW 223; Flannery v. 


Campbell, 30 Mont. 172, 75 P 1109; 
cathoun Vo Union Mut, wc Ins'Co.,) 19 
mes Ls. 


Replication or reply in actions 
on surance contracts generally see 
Insurance § 805. 

86. Colo.—Standard Acc. Ins. Co. 
v. Friedenthal, 1 Colo. A. 5, 27 P 88. 

Ind.—Sweetser v. Odd Fellows Mut. 
Aid Assoe.,-117 Ind. 97, 19 NE, 722; 
Ohio Farmers Ins. Co. v. Williams, 63 
Ind. A. 435, 112 NE 556. 

Iowa.—Jacobs v. St. Paul F. & M. 
Ins. Co., 86 Iowa 145, 53 NW 101. 

Kan.—American Cent. Ins. Co. v. 
McLanathan, 11 Kan. 533. 

Minn.—Rosenthal v. Supreme Rul- 
ing F. M. C., 129 Minn. 214, 152 NW 
404; Finn v. Modern Brotherhood of 
America, 118 Minn. 307, 136 NW 850. 

Miss.—Caledonian F, Ins. Co. v. 
Shepherd, 111 Miss. 175, 71 S 314. 

Vt.—Webster v. State Mut. F. Ins. 
Con Sil Vie 15569" A8L9. 

Va.—Virginia F. & M. Ins. Co. v. 
Saunders, 86 Va. 969, 11 SE 794. 

Wash.—Turner v. American Cas- 
ualty Co., 69 Wash. 154, 124 P 486; 
Ferrandini v. Bankers’ Life Assoc., 
51 Wash. 442, 99 P 6. 

Ont.—Smith v. Commercial Union 
EncaOoryos, Use. (On B: 69: 

{a] This rule has been applied: 
(1\ Where the complaint sets up a 
separate cause of action on an agree- 
ment to pay insured if he would for- 
bear enforcement of his claim pend- 
ing a settlement thereof, and the re- 
ply sets up such agreement as a 
waiver of a defense in the answer. 
Orange County Farmers’ Fire Assoc. 
v. Frost, 74 Ind. A. 193, 128 NE 768. 
(2) Where the answer in an action 
to set aside an appraisal and for re- 
covery on the policy pleads the va- 
lidity of the appraisal as a defense, 
and the reply alleges a waiver of 
proofs of loss also pleaded in the 
answer as a condition precedent to 
suit. Dufresne v. Marine Ins. Co., 157 
Minn. 390, 196 NW 560. 

[b] In Oklahoma it has been held 
that, where a petition did not allege 
compliance with conditions precedent 
to the action, and the answer alleged 
that insured failed to comply with 
conditions precedent, a denial of those 
allegations in the reply put them in 
issue; and a further allegation that 
defendant waived the conditions, be- 
ing surplusage, did not constitute 
a departure. Rochester German Ins. 
Co. v. Rodenhouse, 36 Okl. 378, 128 


PR 5085 erican Ins. Co. v. Roden- 
house, 36 Okl. 211, 128 P 502. 
[ec] In Oregon (1) it has been held 


that, where the action is not directly 
on the policy, but seeks recovery on 


PLEADING 


petition.°° 
[§ 427] 


92 


unauthorized, 
In some 


an adjustment of loss and an agree- 
ment to pay insured, and the answer 
sets up that the adjustment was se- 
cured by false statements as to the 
existence of other insurance, a reply 
alleging a waiver of the condition 
against other insurance is not a de- 
parture. Samechuck v. Insurance Co. 
of North America, 91 Or. 692, 179 P 
257. (2) But where a property own- 
er set up a fire policy in her divorced 
husband’s name, and insured pleaded 
a clause avoiding the policy if the in- 
terest of insured were other than as 
stated, a reply setting up an estoppel 
based on statements of insurer’s 
agent that the policy was valid con- 
stituted a departure. Mercer v. Ger- 
mania Ins. Co., 88 Or. 410, 171 P 412. 

87. Eagle Fire Co. v. Lewallen, 
56 Hla. 246, 47 S947. 

Necessity of alleging compliance 
with conditions subsequent generally 
see Insurance § 798 note 62. 


88. Fla.—Tillis v. Liverpool, etc., 
Ins. Co., 46 Fla. 268, 35 S171, 110 
AmSR 


Kan.—Miller v. National Council 
Te Soe eee LOS at Oa wd io Peo: 
Sun Fire Office v. Fraser, 5 Kan. A. 
63, 47 P 327. Contra Union Casualty, 
ete:, Co. Vv.’ Bragg, 63 Kan.°291, (65.°P 
272 (waiver of payment of premium). 

Mo.—Block v. . S. Fidelity, ete., 
Co., 316 Mo. 278, 290 SW 429. 

Nebr.—German Ins. Co. v. Shader, 
68 Nebr..1, 3, 98 NW 972, 60 LRA 918. 

W. Va.—Levy v. Peabody Ins. Co., 
10 W. Va. 560, 27 AmR 598. 

“In pleading performance of condi- 
tions precedent . plaintiff may 
safely assume that conditions which 
have been waived will not be relied 
upon, and allegations of waiver to 
meet a defense based on such condi- 
tions are not inconsistent with the 
statutory allegation that all condi- 
tions on his part have been duly per- 
formeds). . tit <could-=iematkie,, ino 
substantial difference if the plaintiff 
preferred to anticipate the defense 
and set up waiver in the petition.” 
German Ins. Co. v. Shader, supra. 
To same effect Miller v. National 
Council K. & lu. S., 103 Kans 579;7175 


Pare ole 
89. Cohen v. Home Ins. Co., 28 
Del. 531, 95 A 238; Snyder v. Noss, 


99 Okl. 142, 226 P 319; Gage v. Con- 
necticut F. Ins. Co., 34 Okl. 744, 127 
P 407; Waller v. New York Ins. Co., 
84 Or. 284, 164 P 959, AnnCas1918C 
139; Nickerson v. Commercial Un- 
ion’ Aissur..-Co;;, 33° IN} B), 250: 

[a] Waiver of particular provi- 
sions.—(1) Iron safe clause. Spring- 
field F. & M. Ins. Co. v. Halsey, 34 
Okl. 383, 126 P 237. (2) Payment of 
advance premium. Calhoun y. Union 


INE tai SehCO:, ee Os ING Beal bs 5 igs) 
Other insurance. Merchants’, etc., 
Ins. (Co. vi Marsh, 34: Ok1...453, 125, P 


1100, 42 LRANS 996. (4) Furnish- 
ing proofs of loss. National F. Ins. 
Co. v. Nichols, 85 Okl. 24, 204 P 272; 
St. Paul F. & M. Ins. Co. v. Mountain 
Park Stock Farm Co., 23 Okl. 79, 99 
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held a departure from a complaint alleging perform- 
ance,*® although in some cases the rule has been held 
inapplicable where the conditions which the answer 
alleges have not been performed are conditions sub- 
sequent, which are not required to be pleaded in the 


(d) Ratification. Where defendant de- 
nies the execution of the contract set up in the com- 
plaint,®? or alleges that the acts complained of were 
2 a reply setting up ratification of the 
acts or contract is not a departure. 

[§ 428] (e) Fraud. A reply alfeging fraud, by 
way of avoidance of new matter set up in the answer, 
is not a departure if it is consistent with and supports 
the allegations of the declaration, petition, or com- 
plaint;°? but if such reply is inconsistent with and 
does not support or fortify plaintiff’s original plead- 
ing it is a departure.®* 


There is no departure in a 


P 647. 

90. Davis v. Pennsylvania Mut. L. 
Ens) Cof L0G Ok) el 55 90233) area oa 
Queen Ins. Co. v. Dalrymple, 60 Okl. 
28, 158 P 1154; Northwestern Nat. L. 
Ins. Co. v. Ward, 56 Okl..188, 155 P 
524; German-American Ins. Co. v. 
Lee, 51 Okl. 28, 151 P 642 (condition 
against mortgaging property); West- 
ern. Reciprocal Underwriters’ Exch. 
v. Coon, 38 Okl. 453, 134 P 22; Great 
Western L. Ins. Co. v. Sparks, 38 Okl. 
395, 132 P 1092, 49 LRANS 724; 
Springfield F. & M. Ins. Co. v. Null, 37 


OkDMG6S pulse Pee235- 
91. Cravens v. Gillilan, 73 Mo. 524; 
Farmers’ State Bank v. Haun, 30: 


Wyo. 322, 222 P 45. But see Moots 
v. Cope, 147 Mo. A. 76, 126 SW 184 
(holding that, where the petition 
based the action on a written con- 
tract of sale made by an agent of the 
vendor, leave to file a reply which al- 
leged that the vendor ratified the 
agent’s contract presented a new is- 
sue and was properly denied). 

92. German F. Ins. Co. v. Columbia 
Encaustic Tile Co., 15 Ind. A. 628, 43 
NE 41; McLachin y. Barker, 64 Mo. 
AAS i. 

[a] Tort of agent.—Where the an- 
Swer alleged that defendant’s agent 
had permitted the tort for which the 
action was brought, a reply that de- 
fendant had ratified his agent’s act 
was not inconsistent. McLachlin v. 
Barker, 64 Mo. A. 511. 

93. Wiard v. Semken, 2 App. (D. 
C.) 424;—Rosby v.) St.’ Paul,, eteé.,. R. 
Co., 87 Minn. 171,.33 NW 698; Phil- 
adelphia Fire Assoc. v. Strayhorn, 
(Tex. Civ. A.) 165 SW 901. 

[a] Fraud in procuring pledge.— 
In detinue, where defendants plead a 
special bailment of the property as 
a pledge to secure a debt, a reply that 
the pledge was procured by fraud is 
not a departure. Wiard v. Semken, 2. 
App. (D. C.) 424. 

{b] Inan action for breach of con- 
tract a reply that the contract was 
just as alleged in the complaint and 
that plaintiff was induced to sign a 
writing, set up in the answer, by false 
representations on the part of defend- 
ants as to its contents, was not a de- 
parture. Rosby .v. St. Paul, ete, R. 
Co., 37 Minn. 171, 33 NW 698. 

[c] Conveyance to defraud credi- 
tors.—Where an intervener claimed 
the property under a deed from de- 
fendant, a supplemental petition, al- 
leging that the deed was executed to 
defraud defendant’s creditors, did not 
state a new cause of action. First 
State Bank v. Knox, (Tex. Civ. <A.) 
173 SW 894. 

94. Strauch v.. Flynn, 108 Minn. 
313, 122 NW 320; Witting v. Towns, 
(Tex. Civ. A.) 265 SW 410; Clemmons 
v. McGeer, 63 Wash. 446, 115 P 1081. 

[a] Tllustrations.—(1) An allega- 
tion in a reply of a cause of action 
in deceit for fraudulently inducing 
plaintiff to lend the money on the 
note sued on is inconsistent with the 
complaint to recover a money judg- 
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reply alleging fraud in procuring a release, discharge, 
or settlement, pleaded in the answer,®® or in a reply 
alleging false representations substantially the same 
as in the complaint, but with more minuteness.°® 
a reply admitting an appointment of appraisers to 
determine the amount of damages sued for, as 
averred in the answer, but alleging that the appraise- 
arture, although the 


ment was fraudulent, is not a dep 


complaint was silent as to an appraisement.°* 
where a complaint is in assumpsit for goods sold and 
and the 
pleads a specific contract therefor, a reply showing 
that such contract was a nullity because induced by 
But in an action on account 
for goods sold and delivered, where defendant pleaded. 
the statute of limitations, a reply of fraud in obtain- 
ing the goods constitutes a departure.?® 


delivered on a quantum valebat, 


fraud is no departure.?® 


ment on that note. Strauch v. Flynn, 
108° Minn... 313, 122 NW. 320. (2) 
Where plaintiff sued in a county not 
that of defendant’s residence for the 
purchase money of minerals and min- 
eral rights, and defendant filed a plea 
of privilege, plaintiff, in his contro- 
verting plea, could not set up fraud 
as ground for retaining venue, when 
fraud was not alleged in his petition. 
Witting v. Towns, (Tex. Civ. A:) 265 
Sw 410. 

{b] Fraud of third person.— 
Where plaintiffs sued to quiet title 
against some claim asserted by de- 
fendant and the answer denied plain- 
tiffs’ ownership, and claimed under a 
deed from them, a reply, alleging that 
a third person fraudulently obtained 
a deed blank as to the grantee and 
delivered it to defendant with defend- 
ant’s name filled in, to secure a loan, 
and that if defendant had any claim 
it was merely as a mortgagor junior 
to plaintiff's interests, was a depar- 
ture. Clemmons v. McGeer, 63 Wash. 
446, 115 P 1081. 

95. Ala.—Gerald v. M. C. Kiser, 
Co., 209 Ala. 532, 96 S 428. 

Colo.—Jamieson House Furnishing 


Co. v. Brainard, 16 Colo. A. 509, 66 P 
675; Colorado Fuel, etc., Co. v. Chap- 
pell, 12 Colo. A. 385, 55 P 606. 
Ind.—Frisbee v. Lindley, 23 Ind. 
511. 
Kan.—Gregory Re Williams, 106 


Kan. 819, 189 P 93 
Ky _—Early Vv. arly, 
207 Sw 466. 
Minn.—Rechtzigel v. National Cas- 
ualty Co., 143 Minn. 302, 173 NW 670. 


182 Ky. 757, 


Mo.—Hoover v. Missouri Pac. R. 
Co., 16 SW 480. 
Or.—Hammer v. Downing, 39 Or. 


504, 64 P 651, 65 P 17, 990, 67 P 30. 

Tex. —Cooper Grocery Co. v. Blume, 
(Civ. A.) 156 SW 1157. 

Wash.—Sanford v. Royal Ins. Co., 
11 Wash. 653, 40 P 609. 

[a] Discharge in bankruptcy.— 
Gerald v. M. C. Kiser Co., 209 Ala. 532, 
96 S 428; Gregory v. Williams, 106 
Kan. 819, 189 P 932; Cooper Gro- 
cery Co. v. Blume, (Tex. Civ. A.) 156 
SW 1157. 

96. Herring v. Skaggs, 78 Ala. 446. 

97. Peterson v. Granger Irr. Dist., 
137 Wash. 668, 243 P 847. 

98. Crown Cycle Co. v. Brown, 39 
Or. 285, 64 P 451. 

99. Allen v. Mayson, 5 S. C. L. 
207. 

Pleading in avoidance of statute of 
limitations generally see Limitations 
of Actions § 746. 

1. Christian v. Niagara F. Ins. Co., 
101 Ala. 684, 14 S 874. 

2. Bartlett v. Wells, 1 B. & S. 836, 


101 ECL 836, 121 Reprint 924; De 
Roo v. Foster, 12 C. B. N. S. 272, 104 
WCL 272, 142 Reprint 1148. 

3. Ala.—Cherokee L. Ins. Co. v. 
Brannum,. 203 Ala. 145, 82 S 175; 
eaee v. O’Gara, 145 Ala. 665, 39 S 


Colo.—Messenger v. Woge, 20 Colo. 
PAS a0, 0S eb tek. 
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parture.? 


So 


ture.” 
And | Sued Upon. 


answer 


So where 


Fla.—Armstrong v. Seaboard Air 
Line R. Co., 85 Fla. 126, 95 S 506. 
Ind.—Chaplin v. Baker, 124 Ind. 
385, 24 NE 233. 
Pe aha ecapekiig v. Farnham, 11 Minn. 
23. 
4 Mo. A. 


peloce Magn ogeh v. Admire, 
3 

Mont.—Doornbos v. Thomas, 50 
Mont. 370, 147 P 277. 

N. J.—Leland v. Neilson, 3 N. J. L. 
J, 156. 

N. C.—Houston v. Sledge, 98 N. C. 
414, ¥ SE 197, 101 N. C. 640, 8 SE 
145, 2 LRA 4877. 

Oh.—Bennett v. Connecticut F. Ins. 
Co.g. dds, Oh. Dec. CReprint); 429,527 
CineLBul 15. 

Or.—Union St. R. Co. v. Union First 
Nat. ey 42° Ory 6065.02 Pe586,,-76 
P 34 

Wash, —Perlus v. Market Inv. Co., 
95 Wash. 484, 164 P 65. 

Wis.—Hanford Oil Co. v. Findlay, 
80 Wis. 91, 49 NW 19. 

Man.—Shaw v. Canadian Pac. R. 
Co., 5 Man. 334. 

[a] Ilustration.—A reply to the 
effect that defendants had promised 
to reimburse plaintiff for any dam- 
age he might suffer from using a de- 
fective seed drill warranted by them 
and returned by him was a departure 
from the complaint alleging breach 
of warranty. Doornbos v. Thomas, 50 
Mont. 370, 147 P 277. 

[b] Replication to a plea of non 
est factum, which alleges the exist- 
ence of a covenant different from the 
one sued on, is bad on demurrer. 
Armstrong v. Seaboard Air Line R. 
Co., 85 Fla. 126, 95 S 506. 

[c] Where plaintiff in his com- 
plaint relied for relief upon a trust, 
and his reply places his right to re- 
cover upon a contract of guaranty, 
there is a departure. Union St. . 
Co. v. Union First Nat. Bank, 42 Or. 
606, 72) P 586, 73 P 341, 

[ad] If a carrier’s contract limits 
the amount of the liability, that need 
not be stated in the declaration, but 
if it provides that in respect of cer- 
tain matters he shall not be liable at 
all, this must be stated, and it can- 
not be left for the reply, since it 
would constitute a departure. Shaw 
v. Canadian Pac. R. Co., 5 Man, 334. 

[fe] An alleged new assignment, 
after a plea of limitations, setting up 
another and different contract, con- 
stitutes a departure. Leland v. Neil- 
SON, sos NG date DO: 

{f] But there is no departure: (1) 
Where a reply avers an agreement in 
completion of an incomplete contract 
set up in the complaint. P. C. Han- 
ford Oil Co. v. Findlay, 80 Wis. 91, 
49 NW 19. (2) Where, in an action 
on an insurance policy, the answer 
alleges the destruction of the prop- 
erty prior to the issuance of the 
policy, and the reply alleges that the 
policy was issued pursuant to an oral 
contract made prior to the destruc- 
tion of the property. Bennett v. Con- 
necticut F. Ins. Co., 11 Oh. Dec. (Re- 


[§§ 498-499 


plaintiff seeks recovery on a contract, as valid, a 
replication avoiding its provisions for fraud is a de- 
And a replication, on equitable grounds, 
to a plea of infancy, that defendant fraudulently 
contracted the debt by means of a false and fraudu- 
lent representation that he was of age, is a depar- 


[§ 429] (f) Nature and Character of Contract 
The contract relied on in the complaint 
must correspond with the one relied on in the repli- 
cation or reply.* 
up a new and independent promise, different from 
that alleged in plaintiff’s original pleading is bad as a 
departure;* as where one consideration is alleged in 
the complaint and a different consideration in the 
reply;° or where a reply sets up an account stated, 


A replication or reply which sets 


print) 429, 27 CincLBul 15. (3) 
Where, in an action for the price of 
goods, the answer alleges a contract 
containing other terms in addition 
to those alleged in the complaint, and 
the reply admits the contract set up 
and alleges that it was a memoran- 
dum of the terms of the sale count- 
ed on in the complaint. Estes v. 
Farnham, 11 Minn. 423. (4) Where 
the answer alleges an agreement to 
rescind the contract sued on, and the 
reply alleges that the agreement was 
conditional and that defendant had 


not performed the conditions. Hous- 
ton v. Sledge, 98 N. C. 414, 4S 
101 NC. 6420508 gn 145, 2 LRA™487 


(5) Where defendant sets up a writ- 
ten agreement different from the con- 
tract sued on, and the reply alleges 
facts showing that the writing was 
not the actual agreement made by the 
parties. Rosby v. St. Paul, ete., R. 
Co.,. 3% Minn. 171, °33° NW 698. “() 
Where a reply alleges an extension of 
time for performance made pursuant 
to the terms of the contract sued on. 
Messenger v. Woge, 20 Colo. A. 275, 
78 P 314; Childs Lumber, ete., Co. v. 
Page, 28 ‘Wash. 128, 68 P 373. 

4 U. S.—Ennis v. Case Mfg. Co., 
30 Fed. 487. 

Ala.—Bolling v. McKenzie, 89 Ala. 
470, 7 S 658; Smith v. Kirkland, §1 
Ala. 345, 1 S 276. 

Ind.—Hartlep v. Murphy, 197 Ind. 
222, 150 NE 312; Chaplin v. Baker, 
124 Ind. 385, 24 NE 233. 

Md.—Hanover F. Ins. Co. v. Brown, 
0, MiG.on645°25 VAT 989) $27 SAR SaaS 
AmSR 386. 


sik Busi weet v. Brown, 4 Pick. 
Miss.—Porterfield _ v. Butter, 47 
Miss. 165, 12 Am 329; Giidart v. 


Howell, 2 Miss. 198. 

Mo.—Hill v. Rich Hill Coal Min. 
Co., 119 Mo. 9, 24 SW 223; Randolph 
v. Frick, 57 Mo. A. 400. 

N. J.—Wilson v. Johnson, (Sup.) 
29 A 419; Holmes vy. Seashore Elec- 
thie sR: Co., BTN Jip LOO 2S WONG Zoe 
Miller v. Hillsborough Assur. Assoc., 
47 N. J. L.. 393,21 A 461; Leland =v 
Neilson, 3 _N. J, L. J. 156. 

N. Y.—Benjamin v. De Groot, 1 
Den. 151. 

Ss. C.—Jamison v. Lindsay, 15 S. 
(AREER BS 

ea ann .—Bedford vy. Ingram, 5 Hayw. 

5 

Tex.—Coles vy. Kelsey, 2 Tex. 541, 
47 AmD 661. 

Vt.—Fletcher v. Munroe, 61 Vt. 406. 


17 A 799; Houghton v. Jewett, 2 
612, 21 NW 864. 
Walker, Willes 
Que.—Brule v. Brule, 
limitations see Limitations of Ac- 


Tyler 183. 

Wis.— Campbell v. Mellen, 61 Wis. 

Ene. —Hickman vy. 
27, 125 Reprint 1037. 

5 UGas PR: 

263. 8 He 

Pleading in avoidance of statute of 
tions § 746 text and note, 9. 

5. Shank v, Fleming, 9) Ind. 189; 
Brulé v. Brulé, 5 Que. Pr 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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although the action is brought on an account.® It 
has been held, however, that in an action on a con- 
tract, where defendant pleads a discharge in bank- 
ruptey, a replication setting up a new promise to pay 
the debts contracted prior to the discharge does not 
constitute a departure,’ and that there is no depar- 
ture in a reply alleging a new and valid promise to 
pay notes alleged by defendant to have been ob- 
tained without consideration.® 

Written and oral contracts. Where a complaint is 
based on breach of a written contract, a replication 
or reply alleging that the written contract had been 
abrogated and an oral one entered into,® or relying 
on an oral modification of the written contract sued 
on,'° is a departure. 

Express and implied contracts. It has been held 
that, where an implied contract is sued on and an 
express contract is admitted or alleged in the reply, 
there is no departure;! but there is authority to the 
contrary.!? 

[§ 430] (g) Change from Tort to Contract, and 
Vice Versa. Where a complaint states a cause of 
action on a contract, a reply alleging facts constitut- 
ing a cause of action ex delicto is a departure.t*? So 
there is a departure where a complaint alleges fraud- 
ulent representations as to goods sold, and the reply 
‘sets up a promise by defendant to pay the damages 
claimed.** 

[§ 431] (h) Reformation or Modification of Writ- 

ing Declared On. A replication or reply in which it 


6. Hanford Oil Co. v. Findlay, 80 


PLEADING 


to give notice of arrival, whereby the 
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is sought to reform the instrument declared on,!° or 
which for the first time alleges a modification there- 
of,!® is a departure. But it has been held that, in a 
suit to enjoin infringement of a patent, where de- 
fendants allege that, under an agreement with plain- 
tiff, they had a right to use his invention, a reply 
denying such agreement, alleging that if it gave the 
right claimed it did not contain the real agreement, 
and asking to have it reformed, is not a departure.?' 

[§ 432] (i) Title. Plaintiff’s title, as alleged in 
the complaint and reply, must correspond,'*® and the 
same rule applies to the allegations as to defendant’s 
title.t® But ordinarily there is no departure when 
allegations as to title in the reply are rendered neces- 
sary in order to avoid new matter set up in the an- 
swer.?° There is no departure where, in an action to 
quiet title, the answer alleges that defendants are 
tenants in common as to a third interest and the 
reply alleges a conveyance of that interest;?! nor is 
a reply in a suit to determine an adverse claim to 
realty, setting up adverse possession, a departure 
from the complaint alleging that plaintiff is the own- 
er and in possession of the property and that defend- 
ant claims an adverse interest.2?, And a reply setting 
up plaintiff’s title, when the complaint has omitted to 
state it, is not bad as a departure.?? 

Source of title. Where a reply avers a different 
source of plaintiff’s title from that alleged in the dec- 
laration, there 1s a departure,?* although there is au- 


that the mortgagor was a trustee of 


Wis. 91, 49 NW 19; Campbell v. Mel- 
len, 61 Wis. 612, 21 NW 864. 

7. Shippey v. Henderson, 14 Johns. 
(N. Y.) 178, 7 AmD 458. 

{a] In Vermont (1) it has been 
held that, in an action by the indorsee 
against the maker of a negotiable 
note, where defendant sets up a dis- 
charge in bankruptcy, a replication 
alleging a new promise to the payee 
made after the decree in bankruptcy 
and before the note was indorsed to 
plaintiff is a departure. Walbridge 
vy. Harroon, 18 Vt. 448. (2) But in an 
action by the payee of a note, a rep- 
lication to defendant’s plea of dis- 
charge in bankruptcy, alleging a new 
promise, made after the discharge, to 
pay the note, was held not a de- 
parture. Farmers, etc., Bank  v. 
Flint, 17 Vt. 508, 44 AmD 351. 

8. Brown v. Indianapolis First 
Nat. Bank, 115 Ind. 572, 18 NE 56. 

9. Sibley v. Brown, 4 Pick. (Mass.) 
137; Perlus v. Market Inv. Co., 95 
Wash. 484, 164 P 65. 

10. Patterson, ete., Lumber Co. v. 
Daniels, 205 Ala. 520, 88 S 657. 

11. Ankeny v. Clark, 148 U.S. 345. 
13 SCt 617, 37 L. ed. 475; Wallace 
Plumbing Co. v. Dillon, 71 Colo. 224, 
205 P 950; Northwestern Marble, etc., 
Co. v. Swenson, 139 Minn. 365, 166 
NW 406. 

{a] After an allegation of quan- 
tum meruit in the complaint, the ad- 
mission of an express contract in the 
reply is not a departure. Wallace 
Plumbing Co. v. Dillon, 71 Colo. 224. 
205 P 950; Northwestern Marble, etc., 


Co. v. Swenson, 139 Minn. 365, 166 
NW 406. 
12. Smart vy. Burquoin, 51 Wash. 


274, 98 P 666; Osten v. Winehill, 19 
Wash. 333, 38 P 1123; Clark v. Sher- 
man, 5 Wash. 681, 32 P 771; Distler 
v. Dabney, 3 Wash. 200, 28 P 335. 
13. Alexander v. Woodmen _ of 
World, 161 Ala. 561, 49 S 883; Mc- 
Neill v. Atlantic Coast Line R. Co., 
161-Ala. 319, 49 S 797; Christian v. 
Niagara F. Ins. Co., 101 Ala. 634, 14 
S 374; Frank Brewing Co. v. Ham- 
mersen, 22 App. Div. 475, 48 NYS 30. 
[a] For example, where a com- 
plaint against a carrier for loss of 
goods stated a cause of action on con- 
tract, a replication based on failure 


goods were not removed by the con- 
signee and were destroyed, is ex de- 
licto and a departure. Southern R. 
Go. ‘val Wi) To-Adams-MaeheiCo., 165 
Ala. 436, 51 S 779. 

14. McAvoy v. Wright, 25 Ind. 22. 

15. Wood v. Deutchman, 75 Ind. 
148;, Phenix Ins. Co. v. Rogers, 11 
Ind. A. 72, 38 NE 865; Royal Bank 
v. Nesbitt, 13 Alta. L. 408, 49 DomLR 


166, [1918] 1 WestWkly 766. 
16. Ennis v. Case Mfg. Co., 30 Fed. 
487; . Lanitz Vv.) King, 93° Mo. 513, 6 


SW 263; Evarts v. Smucker, 19 Nebr. 
41, 26 NW 596. 


17. MacLaughlin' v. Lake Erie, 
etexuUR Cor 2) Ontel 150. 
18. U. S.—U. S. v. Morris, 26 F. 


Cas. No. 15,816, 1 Paine 209 [aff 10 
Wheat. 246, 6 L. ed. 314]. 
Ind.—Bearss v. Montgomery, 46 
Ind. 544. 
ees H.—Moore v. Stevens, 42 N. H. 
N. M.—Franklin v. Harper, 32 N. M. 
108,252 P > 1703 
Or.—Brown v. Baker, 39 Or. 66, 6£& 
PAT 99e-66" P7193. 
N. B.—Bell v. Moffat, 19 N. B. 261. 


Que.—Hurteau v. Dupuis, 7 Que. 
Prot l. 
[a] There is a departure: (1) 


Where a replication alleges a joint 
ownership of property which was al- 
leged in the declaration to be held 
by plaintiffs as partners. Moore v. 
Stevens, 42 N. H. 404. (2) Where a 
replication alleges title in certain 
federal officers, when the declaration 
alleged title in the United States. I7 
S. v. Morris, 26 F. Cas. No. 15,816, 
1 Paine 209. (3) Where a reply sets 
up facts in derogation of plaintiffs 
title for the purpose of destroying 
defendants’ title. Etter v. Anderson, 
84 Ind. 333. (4) Where a declaration 
counts on title to a note through one 
indorsement and the reply alleges ti- 
tle through another. Bell v. Moffat, 
19 N. B. 261. (5) Where a reply al- 
leges a right to water in a stream by 
riparian. proprietorship, when _ the 
complaint sets up the incompatible 
right to the water by appropriation. 
Brown vy. Baker, 39 Or. 66, 65 P 799 
66 P 198. (6) Where a foreclosure 
complaint does not allege the mort- 
gagor’s interest, and reply is made 


title for another, who authorized the 
mortgage and received the considera- 
tion. Franklin v. Harper, 32 N. M. 
LOS. 2252 Pe 170. 

19. Webber v. Wdannemaker, 39 
Colo. 425, 8% P 780. 

20. Ala.—Turner Coal Co. v. Glov- 
er, 101 Ala. 289, 13 S 478. 

Colo.—Brooks v. Black, 22 Colo. A. 
EOWA 3 eA Se 

Ind.—Franklin Ins. Co. v. Feist, 31 
Ind. A. 390, 68 NE 188. 

Mont.—Lamme y. Dodson, 4 Mont. 
560, 2 P 298. 

Okl.—Miller v. Gallimore, 116 Okl. 
Oeste 2205 

Or.—Goodwin v. Tuttle, 70 Or. 424, 
141 P+ 1120, 

Wash.—Davis v. Ford, 15 Wash. 
107, 45°P> 739, 46 P3938. 

[a] There is no departure: (1) 
Where plaintiff alleges title in fee 
to land, and defendant pleads title to 
the surface, and a replication alleges 
title to the surface acquired prior to 
defendant’s title. Turner Coal Co. v. 
Glover, 101 Ala. 289, 13 S 478. (2) 
Where the complaint in a suit to quiet 
title sets up ownership generally, and 
the reply alleges a boundary agree- 
ment settling title in plaintiff. Mc- 
Cully v. Heaverne, 82 Or..650, 160 P 
1166, 162 P 863. (3) Where the com- 
plaint alleges that plaintiff was the 
Owner of an equitable estate and 
sought to quiet title, and defendant, 
by answer and cross complaint, de- 
nies the interest and alleges a fraud- 
ulent conveyance and asks affirma- 
tive relief, and the reply sets up a 
homestead right. Brooks v. Black, 22 
Colo. A. 49, 123 P 131. (4) Where 
the answer in an action on a fire in- 
surance policy alleges title in anoth- 
er person at the time the policy was 
issued, and. the reply avers that a 
deed purporting to convey such title 
was void as without consideration. 
Franklin Ins. Co. v. Feist, 31 Ind. A. 
390, 68 NE 188. 

21. Neve v. Allen, 55 Kan. 6388, 41 
P 966. 

22. Cooper v. Blair, 50 Or. 394, 92 
P 1074. , ; 

23. American Cent. Ins. Co. v. Mc- 
Lanathan, 11 Kan. 533. 

24. Bearss v. Montgomery, 46 Ind. 
544; Brown vy. Baker, 39 Or. 66, 65 
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thority to the contrary.” 


agreement is not a departure.?§ 


A reply alleging a special ownership as pledgee or 
mortgagee has been held not a departure from a peti- 
tion alleging ownership;*° but there is authority to 


the contrary.°° 
[§ 433] (j) As to Parties. 


record.?! 


tion and plea related to several jointly,?* and where 


But where the complaint 
states plaintiff’s title to, and right of possession of, 
personal property, a reply amplifying such state- 
ment by showing how the title and right of posses- 
sion was acquired is not a departure.?° 

A replication or reply averring equitable title is not 
a departure from a petition or complaint containing 
a general allegation of ownership.?* 
complaint alleges a legal title and the answer denies 
the allegation and sets up the statute of limitations, a 
replication denying the affirmative allegation of the 
answer and averring an equitable title under a parol 


There is a departure 
where a replication introduces a new party on the 
So there is a departure where a replica- 
tion relates to but one defendant, when the declara- 


PLEADING 


swer to the plea. 
And when a 


[§§ 432-435 


declaration was in the name of two.?? 

[§ 434] f. Duplicity and Joinder—(1) At Com- 
mon Law—(a) Duplicity.** 
not be double,*® that is, it should not contain, as one 
ground of reply, two or more distinct allegations*® 
or denials,*? either one of which is a complete an- 


A replication should 


So a traverse together with a now 


assignment makes a replication bad for duplicity.*® 

But if one of the two matters alleged in answer to 
the plea is a good answer and the other not, the repli- 
cation will not be deemed double, but ‘the latter 
ground will be treated as surplusage.*® 


Several 


facts, which together constitute but a single point, 


may be alleged together, without rendering “he repli- 
cation bad for duplicity,*® or several facts which to- 
gether make up a single connected proposition may 


_ be traversed together.*+ 


32 


a replication is in the name of one plaintiff, when the 


PET99 66. 193. 

25. Berney v. Steiner, 108 Ala. 111, 
19 S 806, 54 AmSR 144, 

26. J. F. White Co. v. Carroll, 146 
IN, ©. 230,859" SE) 678. 

27. Foster v. Coffey, 71 Colo. 171, 
204 P 900; Brown v. Providence- 
Washington Ins. Co., (Mo. A.) 195 SW 
65; Brown v. Connecticut F. Ins. Co., 
197 Mo. A. 317, 195 SW 62. 

28. Lamme v. Dodson, 4 Mont. 560, 
O89, 2 PY 298. 

“Appellant by setting up this mat- 
ter does not assume to rely upon this 
allegation, or abandon his claim to 
recover upon the legal title. Such 
matter, set forth in a replication ren- 
dered necessary by the answer, is not 
a departure in pleading.’ Lamme v. 
Dodson, supra. 

29. Merchant’s Nat. Bank v. Rich- 
ards, 74 Mo. 77. 

30. Johnson y. Seneca State Bank, 
59 Kan. 250, 52 P 860. 

81. Western R. Co. v. Davis, 66 


Ala. 578; Watson v. Joslyn, 29 Vt. 
455. 

32. Governor v. Hanrahan, 11 N. 
Cur 44; 

33. Hoxsie v. Kempton, 77 Minn. 


462, 80 NW 353; Graham v. Graham, 
4 Munf. (18 Va.) 205. 
34. In answer or plea see supra § 


252. 

35. U. S.—Hart v. Rose, 11 F. Cas. 
No. 6,154a, Hempst. 238; Valarino v. 
Thompson, 28 F. Cas. No. 16,810a. 

Ala.—Owen v. Henderson, 7 Ala. 
641. 

Ark.—McDaniel v. Grace, 15 Ark. 
465. 

Del.—Keatley v. Grand Fraternity, 
25 Del. 267, 78 A 784 [rev on other 
grounds 27 Del. 308, 88 A 553]. 

D. C.—National xpress, CUCNCOnw, 
Burdette, 7. App. 551. 

Ill. Hereford v. Crow, 4 Ill. 423. 

Ky.—Bruce v. Mathers, 2 Bibb 294. 

Me.—Potter v. Titcomb, 10 Me. 53. 

Mass.—Austin v. Parker, 13 Pick. 
222. 

Mich.—Peo. v. River Raisin, ete., R. 
Co., 12 Mich. 389, 86 AmD 64. 

Miss.—State v. Commercial Bank, 
33 Miss. 474. 

N. H.—Watriss v. Pierce, 36 N. H. 
232; Tebbets v. Tilton, 24 N. H. 120; 
Wadleigh v. Pillsbury, 14 N. H. 373. 


dy ie J.—Berry v. Cahanan, 7 N. J. 
Bearer 
N. Y.—McNulty v. Frame, 3 N. Y. 


Super. 128; Roberts v. Kelly, 2 N. Y. 
Super. 307; Rogers v. Burk, 10 Johns. 
400; Cooper v. Heernance, 3 Johns. 
eae Service v. Heernance, 2 Johns. 


oe —McCann v. Hosie, 1 Kulp 197; 


McElroy v. Railroad Co., 7 Phila. 206; 
DeCoursey v. Guarantee Trust, etc., 
Co., 3 WklyNC 518; Wood v. Flan- 
nigan, 2 WklyNC 406; Garotry v. 
Trelawney, 1 WklyNC 156; Martin v. 
ieee 1 WklyNC 9 


. I1—Randall v. Carpenter, 25 R. 
EGA OU nA Ss 6 o- 
Tenn.—Louisville, ete., R. Co. v. 


Sowell, 90 Tenn. 17, 15 SW 837. 
Vt.—Downer v. Rowell, 26 Vt. 397. 
Va.—Morriss v. White, 131 SE 835. 
Eng.—Cheasley v. Barnés, 10 East 

73, 103 Reprint 708. 

[a] Definitions.—(1) “Duplicity 
consists in traversing distinct mat- 
ters, not necessary to one _ point.” 
Tucker v. Ladd; 7 Cow. (N. Y.) 450, 
452. (2) “Duplicity [in pleading] 
consists in the tender of issue in the 
same plea upon several points, either 
of which would be _ traversable.” 
pace v. Mathers, 2 Bibb (Ky.) 294, 

[b] Replication held not double.— 
Keatley v. Grand Fraternity, 25 Del. 
267, 78 A 874 [rev on other grounds 
27 Del. 308, 88 A 553]; Bruce v. Math- 
ers, 2 Bibb (Ky.) 294. 

36. U. S—Andreae v. Redfield, 1 
F. Cas. No. 368; Burnham v. Webster, 
5 EF. Cas. No. -2,178, 2 Ware 240; 
Craig: v. Brown, 6 (BY. \Cas) No.) 35329) 
Bet. iC. ©) 443 

Ala.—National L., ete., Ins. Co. v. 
White, 210 Ala. 345, 97 S 914; Bolling 
v. McKenzie, 89 Ala. 470, 7 S 658. 

Ark.—MecDaniel v. Grace, 15 Ark. 
465; Kellogg v. Miller, 6 Ark. 468. 
eter Dar ee v. Blacklin, 2 Mass. 
541. 

Mich.—Peo. v. River Raisin, etc., R. 
Co., 12 Mich. 389, 86 AmD 64. 

a H.—Mooney vy. Demerrit, 1 N. H. 
Pa.—Watmough v. Francis, 4 PaLJ 


16. 
R. I.—Randall v. Carpenter, 25 R. 
I. 641, 57 A 865. 
Tenn.—Louisville, etce., R. Co. v. 
Sowell, 90 Tenn. 17, 15 Sw 837. 
Vt.—Downer v. Rowell, 26. Mit nowite 
37. U. S.—Ferguson vy. Meredith, 1 
Wall. 25, 17 L. ed. 604. 
Ill.—Hereford v. Crow, 4 Ill. 423. 
Mass.—Nichols v. Arnold, 8 Pick. 


172. 
oat: Y.—Tubbs v. Caswell, 8 Wend. 
129. 

Vt.—Moss v. Hindes, 28 Vt. 279. 

[a] Simple denial of the facts 
stated in a plea is not bad for du- 
plicity. Calhoun v. Wright, 4 Ill. 74. 
nen Buckelew v. Stults, 28 N. J. L. 


89. Kellogg v. Miller, 6 Ark. 468; 
Hampshire Manufacturers Bank v. 


Immaterial facts; 
not double merely because it alleges facts which are 
immaterial, or are only matter of inducement.*? 

[§ 435] (b) Joinder.** 
replication to one plea,#* unless more are allowed by 


inducement. A replication is 


There can be but one 


Billings, 17 Pick. (Mass.) 87; 
Abbott, 15 Vt. 632. 

40. U. S.—Jackson v. Rundlet, 13 
F. Cas. No. 7,145, 1 Woodb. & M. 381 
gate —Owen v. Henderson, 7 Ala. 

Ill.— Hereford v. Crow, 4 Ill. 423. 

Me.—Potter v. Titcomb, 10 Me. 53. 
* Mass.—Otis v. Blake, 6 Mass. 336. 

Miss.—State v. Commercial Bank, 
33 Miss. 474. 

N. H.—Hunt v. Haven, 52 N. H. 


Day v. 


mee Tebbets v. Tilton, 24 N. H. 120. 
Y.—Russell v. Rogers, 15 Wend. 
351. McClure v. Erwin, 3 Cow. 313. 


go renn-—Pilcher v. Hart, 1 Humphr. 
Eng.—Cornwallis v. Savery, 2 Burr. 
172, 97 Reprint 555. 
41. Ark.—McDaniel v.. Grace, 15 
Ark. 465. 
Ill.—Holland v. Kibbe, 16 Ill. 133; 
Calhoun v. Wright, 4 Ill. 74. 
Mass.—Otis v. Blake, 6 Mass. 336. 
Miss.—Deut vy. Coleman, 18 Miss. 


bere H.—Tebbets v. Tilton, 24 N. H. 

N. Y.—Tucker v. Ladd, 7 Cow. 450; 
Strong v. Smith, 3 Cai. 160. 

Eng.—O’Brien v. Saxon, 2 B. & C. 
908, 9 HCL 390, 107 Reprint 619; Eden 
v. Turtle, 10 M. & W. 685, 152 Re- 
print 625. 

42. Hereford v: Crow, 4 Ill. 423; 
State v. Commercial Bank, 33 Miss. 
474; Nelson v. Lounsbury, 3 Barb. 
(N. Y.) 125; Livingston v. Ostrander, 
9 Wend. (N. Y.) 306; Webb v. Weath- 
erby, 1 Bing. N. Cas. 502, 27 ECL 738, 
131 Reprint 1211. 

43. In answer or plea see supra §§ 


44, Ala.—Stiles v. Lacy, 7 Ala. 17; 
490 


Gray v. White, 5 Ala. 
Ark.—State Bank vy. Minikin, 12 


Ark. 715. 
Pew tal v. Anthony, 2 Blackf. 
Ky.—Hazzard v. Smith, 1 J. J. 


Marsh... 66. 
ey ora ee oe v. Blacklin, 2 Mass. 


N. H.—Pickering v. Pickering, 19 
N. H. 389; Chapman v. Sloan, 2 N. 
H. 464. 

N. J.—Dekay v. Darrah, 14 N. J. 
L. 288. 
ook Y.—Frisbie v. Riley, 12 Wend. 


Oh.—Chillicothe Bank v. Swayne, 8 
Oh. 257, 82 AmD 707; Richmond vy. 
Patter son, 3 Oh. 368. 

Tenn.—Ridley v. Buchanan, 2 Swan 


Eng.—Warren v. Ivie, Str. 908, 93 
Reprint 933. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 435-437] 


statute;*° and a statute allowing several pleas does 
not authorize several replications,*° except in case 
of replications to pleas of set-off, such a plea being in 
the nature of a cross action in which plaintiff is “de- 
Where, however, the declaration consists 
of several counts, and a single plea is filed to all of 
them, as many replications may be filed as there are 
counts, each replication being an answer to the plea 
in so far as it applies to one particular count.*§ 

Matter of confession and 
avoidance cannot, at common law, be joined with a 


fendant.*7 


Traverse and avoidance. 


traverse.*® 


Joinder of good and bad replications. 
eral replications are allowed, it is sufficient if one of 


them is good.®° 
[$ 436] (2) Under Codes.51 


Under the codes 


PLEADING 


ance is bad.°® 


Legal and equitable defenses. 
in an action at law, to join a defense of a legal na- 
ture with a defense of an equitable nature in a single 
count of the replication.®°® 

Joinder of good and bad replies. 

‘eral replies to a plea and any one is good, a good 
issue is raised,°* and it is not prejudicial error to 
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confess and avoid it;°* but if the facts set up in con- 
fession and avoidance are admissible in evidence un- 
der the traverse, the reply by confession and avoid- 


It is bad pleading, 


If there are sev- 


sustain a demurrer to one reply when the issue raised 


Where sev- 


thereby is equally well raised by another.®’ 
Inconsistency. 


Replies should not contain de- 


fenses which are mutually inconsistent,®® unless the 


plaintiff may, in his reply, tender as many issues as | ply.®° 


he pleases, so long as they are not inconsistent with 
the complaint, or frivolous,®? provided each defense 
is separately stated and numbered.*? 


ture and Form. 
Plaintiff may 


both traverse the defense set up in the answer and 


See also Chesapeake, etc., R. Co. v. 
Rison, 99 Va. 18, 37 SE 320 (hold- 
ing that, where a general replica- 
tion has been filed, a special repli- 
cation will be rejected, unless the 
general replication is withdrawn). 


45. U. S.—Andreae v. Redfield, 1 
F. Cas. No. 368. 
Ala.—Fidelity, ete, Co. v. Mobile 


County, 124 Ala. 144, 27 S 386. 

Ark.—-State Bank ’ v. Minikin, 12 
Ark. 715. 

Mass.—Oystead v. Shed, 13 Mass. 
520, 7 AmD 172. 

Miss.—Wilmot_v. Yazoo, etc, R. 
Co., 76 Miss. 374, 24 S 701; Joslin v. 
Caughlin, 32 Miss. 104; Slocomb v. 
Holmes, 2 Miss. 139. 

N. H.—Judge of Prob. Ct. v. Lane, 
50 N. H. 556; Pickering v. Pickering, 
19 N. H. 389. 

N. Y.—Frisbie v. Riley, 12 Wend. 
249; Oakley v. Romeyn, 6 Wend. 521. 

[a] Statute not retroactive, but 
applies only to action begun after 
its passage. Pickering v. Pickering, 
19 N. H. 389. 

{b] Procedure under. statutes.— 
(1) Leave of court must be obtained. 
Andreae v. Redfield, 1 F. Cas. No. 
368; State Bank v. Minikin, 12 Ark. 
Tio oantford —H.. InsaCo- v.. Green, 
52 Miss. 332; Pickering v. Pickering, 
19 N. H.°389 (prior to St. [1847] ¢ 
307, which conferred the right ab- 


solutely); Chapman v. Sloan, 2 N. 
H. 464; Ames v. West, 4 Wend. (N. 
RED yale (2) The application for 


leave must set out the matters sought 
to be replied (Bangs v. Avery, 2 
HowPr (N. Y.) 123), (3) and: show 
that they are true (Hill v. Russell, 
2 How PrsGNe-Y:) 129% lint: v- More- 
house, 2 HowPr (N. Y.) 5; McNair 
v. Bronson, 6 Wend. (N. Y.) 534). 
(4) Leave will not be denied merely 
because the replication sought to be 
pleaded would be bad on demurrer. 
Hill v. Russell, supra. (5) Where 
the statute declares an affidavit nec- 
essary as a condition for obtaining 
leave, the court has no power to dis- 
pense with it.. Wilmont v. Yazoo, 
etec.; R. Co,, 76 Miss. 374, 24 S 701, 
Hartford F. Ins. Co. v. Green, 52 
Miss. 332. 

{c] In Alabama, where special 
pleas have been filed, there may be 
Several replications setting up spe- 
cial matter of reply. Watson v. Kir- 
by, 112 Ala. 436, 20 S 624; Louisville, 
etc., R. Co. v. *Mothershed, 110 Ala. 
1:43, 20 ‘S67. 

Joinder of replications 
states see infra § 436. 

46. Stiles v. Lacy, 7 Ala. 17; Gray 
v. White, 5 Ala. 490; State Bank v. 
Minikin, 12 Ark. 715; Ridley v. Bu- 
echanan, 2 Swan (Tenn.) 555; War- 
ren v. Ivie, Str. 908, 93 Reprint 933. 


[49 C. J.—23] 


in code 


47. Watts v. Greenlee, 13 N. C. 
87; Worth v. Fentress, 12 N. C. 419; 
Holdings v. Smith, 5 N. C. 154; Wil- 
liams v. Lenoir, 8 Baxt. (Tenn.) 395; 
Ridley v. Buchanan, 2 Swan (Tenn.) 


555. 

45) ittles av. olunt.. ho oeleke. 
(Mass.) 473; Howard yv. Jennison, 1 
Salk. 223, 91 Reprint 197; Trethewy 


Mie Ackland, 2 Saund. 48, 85 Reprint 


649. 

49. Ill.—Priest v. Dodsworth, 235 
Ill. 6138, 85 NE 940, 14 AnnCas 340. 
; 13 Mass. 
oD 7 AmD 172. 

Y.—Wheelwright v. Beers, 2 N. 
WE Nine oncy 391; Commercial Bank vy. 
Sparrow, 2 Den. 97. 

Vt.—Dunklee v. Goodenough, 65 Vt. 
257, 26 A 988. - 

Eng.—Bennet v. Filkins, 1 Saund. 
20, 85 Reprint 20; Bedell v. Lull, 
Yelv. 151, 80 Reprint 101. 

[a] Reason for rule is that by the 
addition of a traverse defendant will 
be prevented from denying the facts 
which avoid his defense. Oystead v. 
Shed, 13 Mass. 520, 7 AmD 172. 

50. Fidelity, etc., Co. v. Mobile 
COUNTY Loa Alas) 44 27 Sa 386k 
Thompson v. Stringfellow, 119 Ala. 
317,24 S 849; Hays v. Roberts, 23 
Ark. 193; Sheehan v. Reardon, 223 
Ill. A. 365; Borchsenius v. Canutson, 
7 Ill. A. 365 [rev on other grounds 
100 ill. 82]. 

51. In answer see supra §§ 248- 


See statutory provisions. 

“We are not inquiring which sys- 
tem of pleading is the best; that 
which reduces the question to a sin- 
gle issue, as at common law, or that 
which, taking a wider latitude, gives 
the plaintiff the right to tender sev- 
eral issues in his reply, so that they 
be not inconsistent with his com- 
plaint. The question is, does the 
practice act change the common law 
in this respect? We think it does. 
Instead of confessing and avoiding, 
as was required under the old sys- 
tem, he may deny generally and avoid 
under the new practice.’ Zehnor v. 
Beard, 8 Ind. 96, 99. 

Allegations inconsistent with com- 
plaint see supra §§ 420-433. 

Frivolous pleadings generally see 


supra §§ 82, 225, 

53. Dietrich v, Bath County, 292 
Fed. 279; French v. J. P. McConnell, 
4 ee Dec. (Reprint) 268, 1 ClevLRep 
Sys 

See Richardson y. Brotherhood L. 
BE. & B., 70 Wash. 76, 126 P 82) 41 
LRANS 320 (defect not ground for 
reversal). 

54, Conn.—Church v. Pearne, 75 
Conn.’ 350, 53 A 955. 

Ind.—Snodgrass v. Hunt, 15 Ind. 


statute authorizes inconsistent defenses in the re- 


[§ 437] 6. Admissions*!—a. In General—(1) Na- 


Admissions in a reply may be ex- 


press or implied®? and the rules governing admissions 


274. 

Eng.-—Hall v. Eve, 4 Ch. D. 341. 

a. esham v. Parsons, 
DomLR 4438, 7 WestWkly 944. 

Que.—La Banque Provinciale v. La- 
certe, 4 Que. Pr. 292. 

[a] In an action for assault and 
battery, where the answer pleads son 
assault demesne, the reply may con- 
tain a general denial and that the 
beating received by plaintiff was ex- 
cessive and cruel. Snodgrass v. 
Hunt, 15) Ind. 274: 

{b] Reply is not bad for duplicity, 
under rules of court in some juris- 
dictions, because denials, although 
separately paragraphed, are joined 
with matters in avoidance. Church 
v. Pearne, 75 Conn. 350; 53 A. 955. 

55. Northrop v. Chase, 76 Conn. 
146, 56 A 518. 

56. Laswell 


19 


v. National Handle 
Co., 147 Mo. A. 497, 126 SW 969. 

57. Hurd v. Earl, 6 Blackf. (Ind.) 
39; Gearon v. Sacks, 21 App. Div. 5, 
47 NYS 264. 

58. Mason v. Mason, 102 Ind. 38, 
26 NE 124. 

59. Moore v. Macon Sav. Bank, 22 
Mo. A. 684; Ryan v. Lambert, 49 
Wash. 649, 96 P 232. 


[a] Allegations held not incon- 
sistent.—(1) Ryan v,. Lambert, 49 
Wash. 649; 96 P 2325" 5@)* Av reply, 


alleging that insured did not make 
any false statements in his applica- 
tion and that defendant insurer is 
estopped to raise such a defense, is 
not inconsistent. Reid v. Brotherhood 
of Railroad Trainmen, (Mo. A.) 232 
SW 185. 

{b] General denial and a plea of 
ratification are not inconsistent, 
Moore v, Macon Sav. Bank, 22 Mo. 
A. 684. 

60. Henderson v. Standard F. Ins. 
Co., 143 Iowa 572, 121 NW 714; Post- 
al Tel. Cable Co. v. Harriss, 56 Tex. 
Civ. A, 105, 121. SW 358, 122) Swi Sorte 

{a] Statutory rule applied.—Un- 
der Code § 3620, providing that in- 
consistent defenses may be stated in 
the same answer or reply, plaintiff, 
after pleading that defendant insur- 
ance company had waived a require- 
ment of the policy as to the produc- 
tion of books and inventories, might 
also plead that defendant had denied 
liability and that plaintiff had relied 


thereon. Henderson v. Standard F. 
Ins. Co., 143 Iowa 572, 121 NW 714. 
6)r. Cross references: 


As affecting matters necessary to be 
proved see infra §§ 1163-1166. 
Conclusiveness of admissions on par- 

ahi eee them. see supra §§ 121— 


In declaration, petition, or complaint 
see supra § 131 et seq. 

Negatives pregnant see supra § 335. 
62. See cases infra note 64 et seq. 
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in the answer®® are applicable generally to admis- 
sions in the replication or reply.°* To refer to an 
averment in an answer as “an alleged fact’ is not an 
admission of it.°° Where a reply contains a general 
denial and also affirmative matter, it has been held 
that the implied admission-of the latter does not op- 
erate as an admission of the allegations of the an- 
swer,°® although there is authority to the contrary.®? 
So it has been held that an implied admission result- 
ing from a plea of confession and avoidance in a re- 
ply does not affeet a general denial interposed by 
operation of law to the matters pleaded in the an- 
swer, the effect of which can only be overcome by an 
express admission in the reply.°® <A reply denying 
allegations of nonpayment of insurance assessments, 
and further alleging that if any were not paid de- 
fendant had waived nonpayment, is not an admission 
that the assessments were not paid.°® And where a 
reply denies everything not specifically admitted, and 
admits nothing, and in a second paragraph alleges 
that all matters stated in the answer existed before 
a former trial and were there adjudicated, the mat- 
ters set up in the answer are not admitted.*° <A reply 
which denies the matter set up in a plea thereby ad- 
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[§§ 437-438 


mits the sufficiency of the defense if proved." 

[§ 438] (2) Construction, Scope, and Effect.7” 
The scope and effect of an express admission in the 
reply depends upon the terms of the allegation ad- 
mitted,?* and of the admission itself.7* An express 
admission will not be held to be any broader than its 
terms clearly indicate.?° Nor, on the other hand, will 
the scope of a denial be enlarged by construction,*® 
and where plaintiff denies an allegation which con- 
sists of an averment coupled with a qualification, it 
has been held to put in issue only the qualification.** 
The admission of a fact includes the admission of 
other facts necessarily involved in the one ad- 
mitted;*® and when a fact is admitted by necessary 
implication from other facts expressly stated, the 
admission so made will not be overcome by a general 
denial.7® But an admission of a fact is not an ad- 
mission that it has a particular legal effect,®° and an 
admission that a certain act was done is not an ad- 
mission that it should have been done.*+ An express 
admission in a reply is not overcome by a denial of 
the same fact,®* nor by the addition of a clause pur- 
porting to admit a fact not pleaded by defendant.** 
On the other hand, an admission may be qualified by 


See also infra §§ 438, 439. 

63. See supra §§ 338-353. 

64. See cases infra this note; 
notes 65-71. 
441. 
[a] Allegations held to constitute 
admission.—(1) In an action on a 
fraternal beneficiary certificate, a re- 
ply that the member paid all month- 
ly assessments which defendant per- 
mitted him to pay, and that since a 
certain date defendant refused to ac- 
cept payments, admitted allegations 
that no assessments were paid after 
the time stated. Abramovitz v. Na- 
tional Council K. L. S., 134 Minn. 302, 
159 NW 624. (2) Other allegations 
constituting admissions. Wiltshire 
v. Modern Woodmen of America, 76 
Colo. 460, 232 P 925; Aultman, etc., 
Mach. Co. v. Forest, 23 Colo. A. 558, 
130 P 1086; Russell Co. v. Spurgeon, 
(Mo. A.) 258 SW 10; Fassler v. Streit, 
100 Nebr. 722, 161 NW 172. 

[b] Allegations held not to con- 
stitute admission.—National L., etc., 
ins, Co. vy. OrBrien, 155 Ky. 498, 159 
SW 1134; Clark v. Short, 10 Ky. Op. 
693; Strand v. Loyal Americans of 
Republic, 122 Minn. 118, 142 NW 10; 
Ayres v. Barnett, 93 Nebr. 350, 140 
NW 634; Grant-Holub Co. v. Good- 
man, 23 Oh. A. 540; Steingart v. 
Blitzstein, 92 Pa. Super. 367; Briggs- 
Weaver Mach. Co. v. Pratt, (Tex. Civ. 
A.) 184 SW 732. 

65. Day v. Mill-Owners F. 
Co., 75 Iowa 694, 38 NW 113. 

66. Schute v. Coulthurst, 94 Iowa 
418, 62 NW 770; McDermott v.. Iowa 


and 
See also infra §§ 438- 


Ins. 


Halls, etc., R. Co., 85 lowa’ 180; .52 
NW 181; Shannon v. Pearson, 10 
Towa 588; Scrivner v. Missouri Pac. 


ia Co; ; 260 Mo. 421, 169 SW 83; Del 

Valle v. Navarro, 21 AbbNCas (N. ¥.) 
136. 

Scope and epee. of express admis- 
sion see infra § 438 

67. Dwelling House Ins. Co. 
Brewster, 43 Nebr. 528, 61 NW 746. 

68. Parsons Vv. Grand Lodge A. O. 
U. W., 108 Iowa 6, 78 NW 676; Nich- 
ols v. Chicago Gr eat Western R. Cox, 
94 Iowa 202, 62 NW 769. See also 
Stanbrough v. Daniels, 77 Iowa 561, 
42 NW 443 (holding that a reply does 
not necessarily admit averments of 


the answer which it does not deny,. 


nor waive the demand made by im- 
plication of law). 

[a] Waiver or estoppel.—Where, 
under the statute, the law denies ali 
affirmative allegations of the answer, 
plaintiff by a reply setting up mat- 


ter of waiver or estoppel as a defense 
to some of the allegations of the 
answer does not admit the other al- 
legations. Schworm v. Fraternal 
Bankers’ Reserve Soc., 168 Iowa 579, 
150 NW 714, AnnCas1917B 373; Par- 
no v. Iowa Merchants’ Mut. Ins. Co., 
114 Iowa 132, 86 NW 210. 

69. Rosenthal v. Supreme Ruling. 
F. M. C., 129 Minn. 214, 152 NW 404. 

70. Ottawa v. Ottawa Gas, etc., 
Co; 96) Kane 225, 150" Poca: 

71. Southern Express Co. v. Hun- 
nicutt, 54 Miss. 566, 28 AmR 385. 

72. Cross references: 
Conclusiveness of admissions as 

against pleader see supra §§ 121— 
Effect of admissions on scope of is- 

sues see infra §§ 1163-1166. 
Scope and effect of admissions by 

failure to deny see infra § 441. 

73. Tavlinsky v. Ringling Bros. 
Circus Co., 113 Nebr. 632, 204 NW 

74. See cases infra note 75. 

75. Minn.—Thayer v. Barney, 12 
Minn. 502. 

204 Mo. 


133, 102 SW 544; Sexton v. North 
Missouri,Cent. R. Co., (A.) 194 SW 
1082; Au ips v. Barnes, 105 Mo. A. 
fhe 80 Sw 4 


27 Sone Cir. (Oi A 

Or.—Hamilton v. North 
Con S4e Or sass ee 
Johnson, 38 Or. 571, 64 P 
aver Mach. 
Prace, (Civ. A.) 184 SW 732. 

Wash.—Donnelly, ete., Co. v. Dun- 
phy, 121 Wash. 576, 209 P 1101. 

Wyo.—David v. Whitehead, 13 
Wyo. 189,79 P19, 923. 

76. Stapleton v. Ewell, 55 SW 917, 
21 KyL 1534. 

77 $j%$Arctic Ice Co. v. Franklin 
Electric, etc., Co., 145 Ky. 32, 139 SW 
1080; Durfee Vv. Pavitt, 14 Minn. 424. 

78. Blacker v. Dunbar, 108 Ind. 
217, 9 NE 104; Wolf Co. v. Kutch, 
147 Wis. 209, 132 NW 981. 

[a] Consideration of contract ad- 
mitted.—An express admission of a 
contract is an admission of the con- 
sideration on which it rests. Black- 
er v. Dunbar, 108 Ind. 217, 9 NE 104. 

79. Wolf Co. v. Kutch, 147 Wis. 
209, 182 NW 981. 

80. Peters v. Peters, 82 Colo. 503, 
261 P 874; Empire Ranch, etc., Co. v. 
Goodrick, 23 Colo. A. 385, 128 P 473. 

[a] For example (1) the admis- 


Pac. SS. 
Howell v. 
659. 


Con WN. 


| 612, 126 P 1129. 


sion in a replication of the facts 
pleaded to show res judicata does not 
admit that those facts are sufficient 
to constitute a good plea. Peters v. 
Peters, 82 Colo. 503, 261 P 874. (2) 
Nor is an admission that defendant 
had a tax deed to the land involved in 


a suit to quiet title an admission that 


defendant had title or color of title. 
Empire Ranch, ete., Co. v. Goodrick, 
23 Colo. A. 385, 128 P 473; Empire 
Ranch, ete., Co. v. Mason, 22 Colo. A. 
(3) So a replica- 
tion admitting the execution and de- 
livery of tax deeds set up in the an- 
swer, but averring that they were in- 
valid on their face, cannot be con- 
strued as an admission of the execu- 
tion and delivery of valid tax deeds, 
on the ground that the averments of 
invalidity were mere conclusions of 
law. Empire Ranch, ete., Co. v. Ir- 
win, 23 Colo. A. 206, 128 P 867. 

81. Kornblum v. Commercial Ad- 
vertiser Assoc., 183 App. Div. 615, 
170 NYS 249 [aff 164 NYS 186]. 

[a] Rule applied.—In suit by a 
partnership for libel, where defend- 
ant answered that plaintiffs were do- 
ing business under an assumed name 
without filing the certificate required 
by statute, defendant gained nothing 
from an admission in the reply that 
plaintiffs did not file certificate. 
Kornblum vy. Commercial Advertiser 
Assoc., 183. App. Div. 615, 170 NYS 
249 [aff 164 NYS 186]. 

82. Wiltshire v. Modern Woodmen 
of America, 76 Colo. 460, 232 P 925; 
Gaffney v. St. Paul, etce., R. Co., 38 
Minn. 111, 35 NW 728; Bird v. Rowell, 
180 Mo. A. 421, 167 SW 1172; Boyle 
v. Webster, 17 Q. B. 950, 79 ECL 950, 
117 Reprint 1545. 

83. Rosenkrantz v. Barde, 107 Or. 
338, 214 PP 893. 

fa] Rule applied.—In an action 
for breach of contract, where plain- 
tiff alleged an agreement between the 
parties to purchase merchandise at 
an auction sale and divide the profits, 
and the answer alleged that a named 
individual other than defendant was 
the successful bidder, an admission 
in the reply that defendant attended 
such sale, and that such named indi- 
vidual “bidding in conjunction with 
the defendant’ was the successful 
bidder at such sale, was an admis- 
sion of the allegation of the answer; 
the clause quoted added nothing to 
the admission and should be disre- 
garded. Rosenkrantz v. Barde, 107 


‘Or. 338, 344, 214 P 893. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a limitation contained in another allegation,’+ and 
it has been held that matters of defense cannot be 
deemed admitted where the same matters alleged in 
connection with other facts in a special defense are 
denied.8° Where a reply consists of a general denial 
except as to matters thereafter in the reply admitted, 
stated, or qualified, if it is doubtful whether an alle- 
gation comes within the denial or the exception, it 
will be deemed to come within the exception and to 


stand admitted.’ 


Inconsistent reply. In determining whether a re- 
ply contains admissions, inconsistent allegations 
therein will be construed most strongly against the 


pleader.§7 


Unnecessary reply. Where defendant pleaded as a 
“defense” a different version of the contract sued on, 
constituting in effect an argumentative denial,®* and 
plaintiff unnecessarily replied, admitting the contract 
as set up in the answer, both the answer and the reply 


being allowed to stand, the effect 


84. Wells v. Roseburg First Nat. 
Bank, 80 Or. 329, 157 P 146. 

[al Rule applied.— Although de- 
positors who sued the bank for sums 
deposited admitted by the reply the 
receipt of a statement of account, 
and that they signed a statement to 
the bank examiner that they had au- 
thorized certain loans, such matter 
was not a defense to the action, where 
they further alleged and proved inac- 
curacies in the statement and fraud 
in securing the statement to the ex- 
aminer.—Wells. v. Roseburg First 
Nat. Bank, 80 Or. 329, 157 P 145. 

85. Rand v. Butte Electric R. Co., 
40 Mont. 398, 107 P 87. 


86. Leyde v. Martin, 16 Minn. 38; 
Fassler vy. Streit, 100 Nebr. 722, 161 
NW 172. 

87. Duval v. Advance Thresher 
Co., 85 Nebr. 181, 122 NW 880, 123 
NW 1022. 

88. See supra § 434. 
eek Rosner v. Waldman, 179 NYS 
thi McCullom vy. Cochran, 6 Ky. Op. 

91. Cross references: 


As affecting matters necessary to be 

proved see infra §§ 1163-1166. 
Failure to reply to: 

Amended pleading see infra § 758 

et) seq. 

Rejoinder see infra § 450. 
Judgment on pleadings for failure to 

reply see infra § 9 

92. See infra § oe 

93. Ala.—Doss v. Wadsworth Red 
Ash Coal Co., 185 Ala. 597, 64 S 341; 
Lucas y. Stonewall Ins. Co., 139 Ala. 
487,:36 S 40; Ex p. Crumpton, 21 Ala. 
A. 446, 109 S 184. 


Ariz.—Shank v. Holmes, 15 Ariz. 
ZAG eo | 8 id, : 

Cal.—Crandall _v. Parks, 152 Cal. 
772, 93 P 1018; Mulford v. Estudillo, 
23 Cal. 94. 

Colo.—Ruth v. Devany, 271 P 623; 


Hammitt v. Porter, 71 Colo. 511, 208 
P 452; zouspach v. Wagner, 9 Colo. 
127, 10 P 802. 

Conn. Ghar Constr. Co. v. Coloni- 
al (Constr! Coy, 93 >Conn..»234, 105, )A4 
467; Titcomb Vv. Richter, 89 Conn. 226, 
93 A 526; Tracy v. New York,’ etc., 
R. Co., 82, Conn. 1, 72 A 156;; Downey 
v. Moriarity, 81 Conn. 442, 71 A 581. 

Fla.—American Mfg. Co. v. McLeod, 
78 Fla. 162, 82 S 802. 

Ida.—Austin v. Brown Bros. Co., 30 
Ida. 167, 164 P 95. 

fil.—Simmons v. Jenkins, 76 Il. 
479; Lettick v. Honnold, 63 Ill. 335; 
Luther v. Mathis, 211 Ill. A. 596; 
Scherf v. Illinois Surety Co., 207 Ill. 
A, 298; Kellner v. Finkl, 207 Ill. A. 
90 [rev on other grounds 288 Ill. 451, 
123 NE 522]; oe vy. White Oak 
Coal Co., 202 Ill. 160; Seymour v. 
Mutual Protective iene he, 255 Tl); A. 
21; German-American Bank v. Owens, 
143 lll. A. 211; Feld v. Loftis, 140 


Till. A. 530 [aff 240 Ill. 105, 88 NE 
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' though plaintiff had himself declared on the contract 
set up in the answer.*? 

Production of choses in action admitted to be in 
plaintiff’s possession. 
ant’s answer and counterclaim admits that plaintiff 
has possession of choses in action of a stated value, 
which have not been accounted for, plaintiff must 
produce them, or the court will credit defendant with 
the amount, in the absence of a showing that they 


Where the reply to defend- 


cannot be aed as a set-off.?° 


[§ 439] b. By Failure To Reply or To Deny Par- 
ticular Allegations®'—(1) In General. 
eral rule, subject to some exceptions and qualifica- 


It is a gen- 


tions,°? that, where the allegations of the plea or 


is the same as 


281]; Mansfield v. Chicago, etc. R. 
Copyi3s2.. Ts Aw 552 aGruenbeérs rv. 
Smith, 58 Ill, A. 281; Culver v. Uthe, 
7 Ill. A. 468. 

Ind.—Thompson v. Cooper, 10 Ind. 
526; Bird vy. luanius, 7 Ind. 615; Mc- 
Clure v. Pursell, 6 Ind. 330. 

Ind. T.—Fisk v. Arnold, 7 Ind. T. 
526, 104 SW 824 [rev on other grounds 
166 Fed. 744, 92 CCA 406]. 

JTowa.—Riverside First State Bank 
v. Tobin, 204 Iowa 456, 215 NW 767; 
Warner v. Norwegian Cemetery As- 
soc., 112 NW 176; Stomne y. Hanford 
Produce Co., 108 Iowa 137, 78 NW 
841; Day v. Mill-Owners Mut. F. Ins. 
Co.. 75 Iowa, 694, 38 NW 113; Walker 
v. Sioux City, etc., Co., 65 Iowa 563, 
122 NW 676; Innes v. Krysher, 9 lowa 
295; Lyon v. Byington, 7 Iowa 422; 
Dunsmore v. Elliott, 1 Iowa 599. 

Kan.—White Sewing Mach. Co. v. 
Edwards, 120 Kan. 151, 242 P 129. 

Ky.—Correll vy. People’s Bank, 223 
Ky. 115, 3 SW (2d) 170; Brooks v. 
Lower Elkhorn Coal Corp., 219 Ky. 
74, 292 SW 480; Francis v. Richmond 
Min. Co., 200 Ky. 628, 255 SW 260; 
Petrey v. Adkins, 200 Ky. 463, 255 SW 
87; Hedges v. Combs, 197 Ky. 469, 
247 SW 711; Straight Creek Fuel Co. 
v. Mullins, 189 Ky. 661, 225 SW 726;. 
Cook v. John N. Norton Memorial In- 
firmary, 180 Ky. 331, 202 SW 874, 
LRA1918H 647; Reynolds v. Binion, 
177 Ky. 189, 197 SW_641; Whittle v. 
W. T. Rawleigh Medical Co., 177 Ky. 
1, 197 SW 470; Settle v. Gibson, 147 
Ky. 616, 144 SW 764; Bryant v. Shute, 
147 Ky. 268, 144 SW 28; Robinson v. 
Randall, 147 Ky. 45, 143 SW 769; 
Hurst v. Swango, 144 Ky. 22, 137 SW 
794; Louisville R. Co. v. Hibbitt, 139 
Ky. 48, 129 SW 319, 1389 AmSR 464; 
Prichard v. Peace, 98 Ky. 99, 32 SW 
296, 17 KyL 662; Davis v. Dycus, 7 
Bush 4; Cook v. Gray, 2 Bush 121; 
Lyle v. Poynter, 1 Duv. 357; Taylor 
v. Stowell, 4 Metc. 175; ‘ 
Woolfolk, 3 Metc. 540; Clifton Dist. 
v. Pfirman, 110 SW 406, 33 KyL 529; 
Hall v. Mineral Dev. Co., 104 SW 284, 


31 KyL 863; Lanham v. Louisville, 
etc., R. Co., 120 Ky. 351, 86 SW 680, 
27 Kyl 772; Stapleton v. Ewell, 55 


SW 917, 21 Kyl 1534; Illinois Cent. 
he Coe ve Nala bile Swe 168) 920) Ky 
281; Trumbo v. Murphy, 7 KyL 41, 13 
Ky. Op. 528; Com. v. Anderson, 1 KyL 
275, 10 Ky. Op. 701; Garrott v.:Buck- 
ner; L2Zck<y. Op. A74. 

La.—Bruce v. Stone, 5 La. 1; Lewis 
v. Peytavin, 10 Mart. 36. 

Mass.—Murphy v. Peo. Equitable 
Mut. F. Ins. Gosh, 7 Allen 239 

Mich.—Yeomans v. Jonia County, 
174 Mich. 451, 140 NW 469. 

Minn.—Memphis First Nat. Bank v. 
Kidd, 20 Minn. 234; Lash v. McCor- 
mick, 17 Minn. 403; Englebrecht v. 
Rickert, 14 Minn. 140; Taylor v. Bis- 
sell, 1 Minn. 225. 

Mo.—Hamilton v. Armstrong, 120 
Mo. 597, 25 SW 545; Clark v. King, 


answer are of such character as to call for a reply, 
failure to file a replication or reply, or failure of the 
replication or reply to deny facts averred in the 
plea or answer is an admission of the truth of all ma- 
terial allegations not denied. 
the same extent under the code procedure and prae- 


The rule apples to 


178 Mo. A. 381, 162 SW 669. 

Mont.—Tucker v. Missoula Light, 
etc., Co., 77 Mont. 91, 250 P11 (mo fail- 
ure to deny, and hence rule not ap- 
plicable). 

Nebr.—Stanser v. Cather, 82 Nebr. 
136, 117 NW 98;.Western Travelers 
Acc. Assoc. v. Tomson, 72 Nebr. 661, 
101 NW 341, 103 NW 695, 105 NW 
293; Harlan County v. Hogsett, 60 
Nebr. 362, 883 NW 171; Davis v. Grin- 
nell First Nat. Bank, 57 Nebr. 373, 77 
NW 775; North Nebraska Fair, etc., 
Assoc. 'v. Box, 57 Nebr. 302, 77 NW 
770; Burnet v. Cavanagh, 56 Nebr. 
190, 76 NW 578; Equitable Trust Co. 
v. O’Brien, 55 Nebr. 735, 76 NW 417; 
Scofield v. Clark, 48 Nebr. 711, 67 
NW 754; Dwelling House Ins. Co. v. 
Brewster, 43 Nebr. 528, 61 NW 746; 
National Lumber Co. v. Ashby, 41 
Nebr. 292, 59 NW 913; Livesey v. 
Brown, 35 Nebr. 111, 52 NW 8388; 
Hamilton L. & T. Co. v. Gordon, 32 
Nebr. 663, 49° NW 699; Scofield v. 
State Nat. Bank, 9 Nebr. 316, 2 NW 
888, 31 AmR 412; Williams v. Evans, 
6 Nebr. 216. 

Nev.—Bernard v. ae ope Land 
Co., 40 Nev.. 89, 160 P 8 

N. Y.—Putnam v. Tateeiae Metal 
Mfg. Co., 225 N. Y. 37, 121 NE 463; 
Walker v. American Cent. Ins. Co., 
143 N. Y. 167, 38 NE 106; Isham v. 
Davidson, 52. N.Y. 2373 Sibley ‘ve 
Wafile, 16 N. Y. 180; Skandinaviska 
v. Weiss, 226 App. Div. 56, 234 NYS 
202; Humboldt Exploration Comyn 
Fritsch, 150 App: Div. 90, 134, NYS. 
T47; Carver Vv. Wagner, 51 App. Div. 
47, 64 NYS 747; Von Sachs v. Kretz, 
10 Hun 95 [aff 72 N. Y. 548]; Rog- 
ers v. King, 66 Barb. 495; Burke v. 
Thorne, 44 Barb. 363; Penn Mut. L. 
Ins. Co. v. Bradley, 21 NYS 876 [aff 
142 N. Y. 660 mem, 37 NE 569 mem]; 
Birch v. Hall, 3 NYS 747; Randolph 
v. New York, 53 HowPr 68; Bissell 
v. Pearse, 21 HowPr 130; Savage v. 
Davis, 7 Wend. 223; Raymond v. 
Wheeler, 9 Cow. 295. 

Oh.—Fewster v. Goddard, 25 Oh. 
St. 276; Frank v. Louisville, ete, R. 
Co., 19 OhNPNS 574. 

Okl.—Atlas Supply Co. v. Okmul- 
gee Bank of Commerce, 101 Okl. 57, 
223 P 159; Howard v. Farrar, 28 Okl. 
490, 114 P 695. 

Or.—Newkirk v. Oregon-Washing- 
ton R.,; etc., Co., 273 P 707; Siverson 
v. Clanton, "88 Or. 261, 170 Pp SBS adit 
BP L05ds « Haines -v. Connell, 48 Or. 
469, 87 P 265, 88 P 872, 120 AmSR 
835; Minard v. McBee, 29 Or. 225, 
44 P 491; Benicia Agricultural Works 
v. Creighton, 21 Or. 495, 28 P 775, 
30 P 676; Larsen v. Oregon LE etc., 
Coz 9 Or. 240, 23 P 974. 

Porto Rico.—Fri iaS v. Rodriguez, 14 
Porto Rico 141 

Tenn.—Duane v. Richardson, 106 
Tenn. 80, 59 SW 185; Tomlinson v. 
Darnall, 2 Head 538. 

Tex.—Reid vy. Ragland, (Civ. A.) 
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tice acts,°* except where special statutes®® or rules 
of court®?® provide that new matter appearing in the 
answer shall be deemed denied. Unless within such 
an exception, new matter pleaded as a set-off or coun- 
terclaim will be taken as admitted unless denied. 
But this does not apply where the matters pleaded are 
legally insufficient to constitute a counterclaim ;°§ 
and it has been held in some eases that, to constitute 
an admission by failure to reply, the counterclaim 
must plainly be characterized as such on its face.°® 
A reply denying the allegations in but one of several 
defenses admits the facts alleged in the others,! but 
not where another defense is in fact made up merely 


156 SW 920; Bruce v. Weatherford 
First Nat. Bank, 25 Tex. Civ. A. 295, 
60 SW 1006; Gill v. First Nat. Bank, 
(Cive A.) 47 SW. 751. 

Utah.—Cain v. Stewart, 47 Utah 
160, 152 P 465; Dunham v. Travis, 25 
Utah 65, 69 P 468. 

Vt.—Webster v. state Mute Eee ins? 
Const svt. 775;°69/2A. 81:9. 
ou tig Brees Vis Cooe 99 Vaiss. oS 

Wash.—Meeker Vv. Mettler, 50 
Wash. 473, 97 P 507; Hughes v. New 
MOLKP Ag las Com so anuVWasSieiil, alice ie 
452; Johnson v. Maxwell, 2 Wash. 
A382, 275 1071 

W. Va.—Tayler v. United Fuel Gas 
Co., 100 W. Va. 644, 131 SE 461; Mc- 
Coy v2 Price, 9. W.8Va.rl0, 412 SH 
186; Sansom v. Blankenship, 53 W. 
Va. 411, 44 SE 408; State v. Wyom- 
eS County Ct., 47 W. Va. 672, 35 SE 

Wis.—Seligmann v. Heller Bros. 
Clothing Co., 69 Wis. 410, 34 NW 
232; Moyer v. Gunn, 12 Wis. 385. 

Wyo.—Kearney Stone Works v. Mc- 
Pherson, 5 Wyo. 178, 38 P 920. 
te aide Ve soevine 13° iChs Di 

[a] New matter alleged in a cross 
complaint which is not denied is 
deemed to be admitted. i 
Etolmes; la wATiz« 229) Usitaeesias 
Morris v. Warner, (Cal.) 2OSE FES 25 
Wright v. Anglo-Californian Bank, 
NGM Cale h00n deo) 65s eubarsk yw. 
Chavis, (Cal. A.) 279 P 205; Hough 
Vaeuucas, a'6rrColo. (94,9230) Pr. 789; 
Warner v. Norwegian Cemetery As- 
soc., (Iowa) 112 NW 176. 

[b] In Maryland, the submission 
to the orphans’ court of a question 
on petition and answer under oath is 
an admission of the allegations of 
fact in the answer, which are not in 
conflict with the accompanying ex- 
hibits or their instruments admitted 
by the answer to be true. Fulford 
v. Fulford, 153 Md. 81, 137 A 487. 

‘[e] Im Pennsylvania (1) the alle- 
gations of an answer (Good’s Est., 
35 Pa. Super. 440; McManemin’s Est., 


11 Pa. Dist. 338), (2) or affidavit of 
defense (Craig v. Edward G. Budd 
Mic weCo, LOe Pass Dist V& -Cow 461% 


Pennsylvania Forge Co., Inc. v. Del- 
aware River Transp. Co., 24 Pa. Dist. 
1017), are admitted where no repli- 
cation or reply is filed. (8) But it 
has been held that, where a case goes 
to trial without any joinder of is- 
sue ona plea setting up a judgment 
in attachment execution as a bar, 
the failure to file a replication to the 
plea did not admit the facts averred 
therein. Tams v. Bullitt, 35 Pa. 308. 

Matters not admitted see infra § 
41 


94. See cases infra this note; and 
supra note 93 

[a] Written instruments.—(1) 
Under the statutes in some jurisdic- 
tions the execution and validity of 
a written instrument set up in the 
answer are admitted by failure to 
file a verified denial. McKenzie v. 
Ray, 168 Cal. 618, 143 P 1018; Clark 
va Child, 66) Cal. 87, 4-P 1058: frull 
v. Independent Order of Puritans, 40 
Cal. A. 479, 181 P 89; Siple v. Knapp, 
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fendant.° 


39 Cal. A. 688, 179 P 5387; Austin v. 
Brown Bros. Co., 30 Ida. 167, 164 P 
95; White Sewing Mach. Co. v. Ed- 
wards, 120 Kan. 151, 242 P 129; Frias 
v. Rodrigues, 14 Porto Rico 141. (2) 
Such an admission includes the au- 
thority of plaintiff's agent to sign the 
instrument. Siple v. Knapp, supra. 
(3) But plaintiff is not thereby pre- 
cluded from taking any position in 
avoidance of the contract not incon- 


sistent with such admission. Austin 
v. Brown Bros. Co., supra. 
95. U. S.—Burlington Ins. Co. v. 


Miller, 60 Fed. 254, 8 CCA 612. 

Ariz.—Stapley v. Stapley, 29 Ariz. 
487, 242 P 1005. 

Ark.—Lay v. Gaines, 130 Ark. 167, 
196 SW .919. 

Cal.—Tucker v. Beneke, 180 Cal. 
588, 182 P 299; Colton Land, etc., Co. 
v. Raynor, 57 Cal. 588. 

Ida.—Alspaugh v. Reid, 6 Ida. 223, 
55.P' 200. 

es —Platner y. Platner, 66 Iowa 
378, 23 NW 764. 


Kan.—Hughes v, Durein, 3 Kan. A. 
63, 44 P 434. 


Ky.—Graves v. Ward, 2 Duv. 301; 


Fahnestock vy. Bailey, 3 Metc. 48, 77 
AmD 161. 
ie Tie ee v. Parker, 7 Allen 
Nebr.—Culbertson Irr., etc., 
Cox, 52 Nebr. 684, 73 NW 9. 
N. Y.—Lynch v. Figge, 194 App. 
Div. 126,/ 15 NYS: 177: Rochester 
Distilling Co. v. O’Brien, 72 Hun 462, 
25 NYS 281; Hisler v. Union Trans- 
fer, etc, Co., 16 Daly 456, 12 NYS 
732; Van Doren v. Jelliffe, 1 Misc. 


(Gs A 


354, 20 NYS 636. 


Tex.—Bauman v. Chambers, 91 Tex. 
108; 44 (SW—47ls) Texas Eli, ete, Co 
v. Mitchell, 78 Tex. 64, 14 SW 275; 
Meyer v. Opperman, 76° Tex. 105, 13 
SW 174; Fagan v. McWhirter, 71 
Tex. 567, 9 SW 677; Mayfield v. Son, 
(Civ. A.) 278 SW 462: Postal Tel: 
Cable Co: v. Harriss, 56 Tex. Civ. iA. 
105, 121 SW _ 358, 122 SW 891. 


Utah.—Whitney v. Richards, 17 
Utah 226,53 P1122: 
Wis.—Roys v. Lull, 9 Wis. 324. 


Wecessity for reply under codes and 
practice acts see supra §§ 394, 395, 

96. Thompson Vv. Yockney, 8 
DomLR 776, 22 WesthLR: 863, 3 
WestWkly 591 [app dism 23 Man. 
571, 14 DomLR 332, 25 WestLR 602]. 

97. Ala.—Lucas v. Stonewall Ins. 
Co., 139 Ala. 487, 36 S 40. 

Ky .—Sachs v. Hensley, 220 Ky. 
226, %3904 SW 1078; Stewart v. Norton, 
5 Ky. Op. 286. 

Nebr.—National Lumber Co. v. Ash- 
by, a Nebr. 292, 59 NW 918. 

N. Y.—Putnam v. Interior Metal 
Mfg. Co., 225 N. Y. 37, 121 NE 463; 
Jordan v. National Shoe, ete., Bank, 
74 N. Y. 467, 30 AmMR 319 Laff 42 Hun 
512]; Smith v. Snowber, 198 App. Div. 
820, 191 NYS 248; Anglo, ete. Nat. 
Bank v. S. A. Jacobson Co., 196 App. 
Div. 51, 187 NYS 508; Loew v. Mc- 
Inerney, 159 App. Div. 513, 144 NYS 
546 [rearg den 160 App. Div. 902 mem, 
144 NYS 1126 mem]; Carnegie Trust 
Co. v. New, York First Nat. Bank, 156 
App. Div. 712, 141 NYS 745 [rev on 
other grounds 213 N. Y. 301, 107 NE 


[§§ 489-440 


of repetitions of matter appearing in defenses which 
have been put in issue.” 

New matter in reply. By pleading affirmative de- 
fenses to the plea or answer, either by way of con- 
fession and avoidance as at common law, or by set- 
ting up new matter under the codes, without a denial 
of the allegations of such plea or answer,* the facts 
which the replication or reply seeks to avoid are 
deemed to be admitted;* and if no evidence is of- 
fered in support of the matters alleged in avoidance, 
the court is warranted in directing a verdict for de- 


[§ 440] (2) Exceptions to, and Qualifications of, 


693, LRA 1916C 186]; Van v. Madden, 
132) App. “Div. 585; “L6" NSa ies; 
Carver v. Wagner, 51 App. Div. 47, 64 
NYS 747; Two Hundred Ten West 
56th St. Co. v. Pantinakis, 125 Misc. 
762, 211 NYS 851; Norton v. Kull, 74 
Misc. 476, 182 NYS 387; Penn Mut. L. 
Ins. Co. v. Bradley, 21 NYS 876 [aff 
142 N. Y. 660 mem, 37 NE.569 mem]. 

Pa. i Inc. 
v. Delaware River Transp. Co., 24 
Pan Distasi: 

Utah.—Swanson vy. Sims, 51 Utah 
435 AO WPT 4: 

Wis.—Jarvis v. Peck, 19 Wis. 74. 

Matters not admitted see infra § 
4] 


Scope of admission see infra § 441. 

98. Columbia Graphophone Co. v.- 
Leviten, 209 App. Div. 215, 204 NYS 
421; McGee v. Felter, 75 Misc. 349, 
135 NYS 267 [aff 154 App. Div. 957 
mem, 139 NYS 1132 mem (aff 214 N. 
Y. 683 mem, 108 NE 1100 mem) ]. 

99. Broughton v. Sherman, 21 
Minn. 431; 
Soe. v. Cuyler, 75 N.. Y. 511; Favilla 
v. Moretti, 13 NYS 707; Wood v. Gor- 
don, (23> NWiS7595; e[atl 18s Noy Samoouy 
State v. Coughran, 19 S. D. 271, 103 
NW 31 [overr in effect Huron v. Mey- 
ers, 13 S. D. 420, 88 NW 553 (holding 
that, while it is the better practice 
to designate a counterclaim as such, 
this is not indispensable if the facts 
pleaded and the prayer of the answer 
show that it was the intention to set 
up a counterclaim)]; Gunn vy. Madi- 
gan, 28 Wis. 158. 

Sufficiency of counterclaim to re- 
quire reply see supra § 398. 

1. Stebbens v. Lenfesty, 14 Ind. 4; 
Webster v. State Mut. F. Ins. Co., 81 
Webel O ON Ang LO: 

2. Boucher v. Powers, 29 Mont. 
342, 74 P 942. 

3. See supra § 418. 

4 <Ala.—Drake v. Nunn, 210 Ala. 
136, 97S 211; Clayton v. Hast Chat- 
tanooga Bank, 204 Ala. 64, 85 S 271; 
Willims v. Holder, 202 Ala. 652, 81 S 
608; Grasselli Chemical Co. vy. :City 
Ice Co., 200 Ala. 172, 75 S 920; Hud- 
son v. Wright, 164 Ala. 298, 51 S 389, 
137 AmSR 55; Lucas v. Stonewall 
Ins. Co., 139 Ala. 487, 36 S 40; Home 
Supply Co. v. Almon, 17 Ala. A. 3, 81S 
179; ZGadek v. Forcheimer, 16 Ala. A. 
OAs he is cO.4ak 

Til—Allen v. American Milling Co., 
209 Dl VA. 73. 

Iowa.—Kaus v. Gracey, 
671, 144 NW 625; 
Mut) +h. ins: Cos, 
BES 

Kan.—Washbon y. Hixon, 86 Kan. 
406, 121 P 518. 

Mass.—Murphy v. People’s Equita- 
ble Mut. F. Ins. Co., 7 Allen 239 

N. M.—Transgard v. Atchison, ete., 
R. oe 24 N. M. 569, 175 P 280. 

. ¥,—Ayres Vi Scribner, 17 Wend. 
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Utah.—Idaho Wholesale Grocery 
Ser. v. Robinson, 54 Utah 481, 182 P 

Eng.—Andrews v. Pledger, 4 C..& 
P. 274, 19 HCL 512, 172 Reprint 702, 
M. & M. 508, 173 Reprint 1240. 

5. Washbon v. Hixon, 86 Kan. 406, 
121 SP sols: 


162 Iowa 
Day v. Mill-Owners 
75 Iowa 694, 38 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


U. S. Equitable L. Assur. + 
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Rule. The filing of an agreed case is an abandon- 
ment of the pleadings,® and therefore the want of a 
replication in such ease does not admit the facts 
pleaded.* Nor does a plea stand admitted because 
not answered pending the decision on an issue of law 
raised on another plea,* or pending a motion to re- 
ject it.2 And failure to deny allegations in the sepa- 
rate answer of one defendant is not an admission of 
such facts as to defendants not setting it up.t° Simi- 
larly, where an answer is double, and a reply is filed 
to one of the defenses pleaded, the other is not ad- 
mitted by failure to deny.!! Failure to deny in a 
counter brief statement some matter alleged in the 
brief statement cannot control or destroy the effect 
of evidence properly received under it.?? 

The invalidity of a statute, on the ground that it 
was not passed in the manner required by the con- 
stitution, is not admitted by failure of the reply to 
deny the invalidity thereof alleged in defendant’s an- 
swer.? 

Practice in inferior courts. It has been held that 
the general rule, that allegations not denied are 
deemed to be admitted,'* is not applicable to courts 
of inferior jurisdictions;!> and where the statute 


does not provide for replies, the allegations of the. 


pleadings in such courts, setting up defenses, must 
be deemed to be denied. 

[§ 441] (8) Scope of Admissions, and Matters 
Admitted.t7 The implied admission by failure to 
deny is no broader than the particular allegation not 
denied.1® Such admission does not admit that the 
matter pleaded in the answer constitutes a good de- 
fense,!® or that it gives a right to interpose a counter- 
claim.?° Failure to deny does not admit the truth 
of facts not well pleaded.?! Neither legal conclu- 
sions,** matters of inducement,?* facts pleaded in- 
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directly or by way of recital,?* nor allegations in the 
form of new matter which are substantially affirma- 
tive or argumentative denials?® are admitted by fail- 
ure to deny; and this applies to matters pleaded by 
defendant which are anticipated and put in issue by 
the petition.2® So it has been held that allegations 
of a complaint and cross complaint alleging a ter- 
tain, specific agreement and state of facts, although 
they are not answered by an intervener, are.sufficient- 
ly put in issue as to him, where his complaint in in- 
tervention alleges a certain, specific agreement and 
state of facts wholly inconsistent with, and contrary 
to, the allegations of the complaint and cross com- 
plaint, and the answers to the complaint in inter- 
vention specifically deny the allegations thereof.?’ 
On the other hand, it has been held that allegations 
in reply are admitted, even though they were un- 
necessary and consisted of matters provable under 
the gener ap issue.?§ 

Allegations of value or amount of damage. Alle- 
gations of value, even in the sale and delivery of 
property, are not required to be denied unless accom- 
panied by a statement that the party charged there- 
with promised to pay that amount, or unless facts 
are stated from which the law will imply such a 
promise.?° Likewise, failure to reply to a counter- 
claim does not admit the amount of damages claimed 
therein; that is still a matter to be determined by the 
jury.®° 

[§ 442] 7. Rights and Remedies on Failure To 
Reply.*! If a reply is necessary in order to produce 
an issue,?? it has been held improper to go to trial 
without it.2* But a plaintiff who files no reply may 
nevertheless bring his case on for trial and take the 
consequences of such a step,?4 and if defendant 


6. Hamilton v. Cook County, 5 Ill. Or.—Larsen v. Oregon R., etc., Co.,} Brown, (Civ. A.) 173 SW 26 St. Lou- 
519. L9TOr- 24030213 Py Site. is, ete., R. Co. v. Evans, (ea. A.) 173 
7. Hamilton v. Cook County, su- Pa.—Rostonskis Est., 7 North Co.}| SW 228; Memphis Cotton Oil Co. v. 
pra 214. Tolbert, (Civ. ae 171 SW 309; Gal- 
8. Peo. v. Weber, 92 Ill. 288. 23. Fowler v. Clark, 3 Day (Conn.) }] veston, ete Con vs Pennington. 
9. Holt v. Smith, 9 Iowa 373. 231. (Civ. A.) 166 Rw 464. 
10. Bartholow v. Campbell, 56 Mo. 24. Nelson v. Wheelock, 46 Ill. 25: 26. Medland v. Walker, 96 Iowa 
ig arf Baker v. Whittaker, 185 Ky. 492, 215|175, 64 NW 797; Hines v. Gaines, 192 
11. Mullikin v. Mullikin, 23 SW|SW 178; Montgomery v. Glasscock, }] Ky. 198, 232 SW 624; Texarkana, etc., 
352, 25 SW 598, 15 KyL 609. (Ky.) 121 SW 668; Adams v. Moore,|] R. Co. v. Rea, (Tex. Civ. A.) 180 SW 
12. Trask v. Patterson, 29 Me. 499.|7 Me. 86; Natale v. St. Anthony of | 945; Morris v. Brown, (Tex. Civ. A.) 
13. Adams vy. Clark, 36 Colo. 65, 85 | Padua Italian Mut. Relief Soc., 66 Pa.|173 SW 265; Memphis, Cotton Oil Co. 
P 642. Super. 199. Vi, ‘Tolbert, (Tex. Civa, A.) EEL 3Siw 
14. See supra § 439. [a] Rule applied.—Defendant’s | 309; Galveston, ete., R. Co. v. Pen- 
15. Kern v. Caledonian Ins. Co., 109 | answer in ejectment, which, after as-|nington, (Tex. Civ. A.) 166 SW 464. 
Misc. 173, 178 NYS 340. serting. adverse possession, alleged 27. Portland Cattle Loan Co. v. 
16. Kern v. Caledonian Ins. Co.,| that, if the boundary set out in the | Gemmell, 41 Ida. 756, 242 P 798. 
supra. petition conflicted with the boundary 28. Mansfield v. Chicago, etce., R. 
17. As affecting matters to be| therein described, defendants were|Co., 132 Ill. A. 552. 


proved see infra § 1164. 

18. Thruston v. Oldham, 
(Ky.) 16. 

19. Humboldt Exploration Co. v. 
Fritsch, 150 App. Div. 90, 134 NYS 


6 Bush 


747. 
20. Jordan v. National Shoe, etc., 
Bank, 74, IN. 4 7Y. > 467,.280¢AmR 31.9% 


Thomas v. Noonan, 133 App. Div. 459, 
118 NYS 25; Van v. Madden, 132 App. 
Div. 535, 116 NYS 1115; Stevens v. 
Orton, 18 Misc. 538, 43 NYS 792. 

21.’ Lenox Constr. Co. v. Colonial 
Constr. Co., 93 Conn. 234, 105 A 467; 
Pineville v. Pineville Bridge Cor 179 
Ky. 375, 200 SW 659; Montgomery v. 
Glasscock, (Ky.) 121 SW 668; Natale 
v. St. Anthony of Padua Italian Mut. 
Relief Soc., 66 Pa. Super. 199. 

22. U. S.—Saling v. Bolander, 125 
Fed. 701, 60 CCA 469. 

Colo.—Ryan v. Delta County School 
Dist. No. 2, 68 Colo. 370, 189 P 782; 
Denver Cirele R. Co. v. Nestor, 10 


Coloss20 3) eiibrsPs (4s 
Ky.—Thruston y. Oldham, 6 Bush 
16. : 
N. Y.—Two Hundred Ten West 


56th St. Co. v. Pantinakis, 125 Misc. 
762, 211 NYS 851; Barton v. Sackett, 
3 HowPr 358, 1 Code Rep. 96. 


owners of the conflict, is not such a 
direct and positive allegation of own- 
ership that failure to deny such aver- 
ments of the answer would entitle de- 
fendants to judgment. Baker v. 
Whittaker, 185 Ky. 492, 215 SW 178 

25. U. S—Watkinds v. Southern 
Pac. R. Co., 38 Med. 711,°4,. LRA 239. 

Colo.—Fort Morgan Reservoir, etc., 
Co. v. Putnam Ditch Co., 80 Colo. 305, 
250 P 1096; Sylvis v. Sylvis, 11 Colo. 
SOs oae 

Ind.—Butler v. Edgerton, 15 Ind. 


TD. 
‘ Kan.—Netcott v. Porter, 19 Kan. 
31. 

Ky.—Hines v. Gaines, 192 Ky. 198, 
232 SW 624; Pineville v. Pineville 
Bridge Co., 179 Ky.-375, 200 SW 659: 


Murphy v. Illinois Cent. R. Co., 101 
SW_982, 31 KyL 148. 
40 Minn. 


492, 42, NW "351. 
Mo.—State v. Williams, 48 Mo. 210. 
Mont.—Cuerth v. Arbogast, 48 
Mont. 209, 136 P 383; Mauldin v. Ball, 
5 Mont. 96, 1 P 409. 
Nev.—Nenzel v. Rochester Silver 
Corp:, 50 Nev. 352, 259 P 632. 
Tex.—Texarkana, etc. R. Co. v. 
Rea, (Civ. A.) 180 SW 945; Morris v. 


29. Chamberlain vy. Sawyers, 32 SW 
475, 17 KyL 716. 

30. Slone v. Slone, 2 Mete. (Ky.) 
339; McKensie v. Farrell, 17 N. Y. 


Super. 192; Barber v. Gray, 4 Misc. 
193; 23 NYS 1026. 
31. Admissions by failure to reply 


see supra § 438. 

As affecting scope of proof see in- 
fra § 1164. 

32. See supra §§ 393-401. 

33. Ark.—Reagan v. Irvin, 25 Ark. 


6. 

Fla.—Livingston v. Anderson, 30 
Fla, 117, 11 S 270; Gunning v. Her- 
on, 25 Fla. 846, 6 S 855. 


Ill. Lindsay v. Stout, 59 Ill. 491; 
Rouse v. Riley, 149 Ill. A. 439. 

Ind.—Swope v. Ardery, 5 Ind. 213; 
Huston v. McPherson, 8 Blackf. 562; 
Seivens v. McCall, Smith 257. 

Pa.—Daly v. Iselin, 10 Pa. Dist. 
193; Amheim v. Dye Wks., 36 
WklyNC 32. 

[a] In North Carolina, before the 


code was adopted, it was held that 
where no replication was filed a gen- 
eral issue would be understood. 
Watts v. Greenlee, 13 N. C. 87; Worth 
v. Fentress, 12 N. C. 419. 

34, Adams v. Roberts, 25 Hun 118, 
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makes no objection there may be a waiver,®® and the 
defect is generally cured by verdict.*°® 
common-law system, where plaintiff fails to file a 
reply within the time fixed for a reply, defendant 
may move for a rule to compel plaintiff to reply or 
Under the codes 
and practice acts, defendant may move for, and is 
entitled to, judgment on the pleadings.*® 
tion to dismiss the action before the introduction of 
evidence but after a witness has been sworn is prop- 
erly granted,*® as is a directed verdict after plain- 
tiff rests,#° or a judgment of nonsuit.*? 
failure to serve a reply is not ground for striking the 
cause from the calendar on defendant’s motion,*? and 
leave to reply ordinarily may be granted by the court, 
on good cause shown, after the time for nee it has 


suffer a judgment of non pros.°7 


expired. ie 


[§ 443] B. Rejoinder—1l. In General. 
replication or reply, the next pleading tendering is- 
sues of fact is the rejoinder, which is defendant’s an- 
The rules respecting rejoinders, 
where rejoinders are authorized by the system of 


swer to the reply.*# 


1 NYCivProc 204, 62 HowPr 253. 


835. See infra § 1246. 
36. See infra §§ 1289-1291. 
37. North Alabama Home Protec- 


tions vi.) Calawell,..35. Ala. 607, 5S 
338; Emig v. Baker, 44 App. (D. C.) 
306, 310 [cit Cyc]; Seavey v. Rogers, 
69 Ill. 584; Williams v. Brunton, 8 
Tll. 600; Rouse v. Riley, 149 Ill. A. 
439; Chicago, ete., R. Co. v. Wilcox, 
12 Ill. A. 42; Maxwell v. Beltzhover, 
SF Pan ted: 

[a] In New Jersey, a plaintiff 
who neglects to reply to a set-off 
will be ruled to reply, and in case he 
refuses, defendant will be allowed 
to put the case at issue and bring it 
on for trial. Franklin v. Estell, 29 
N. J. L. 264. 

[b] In England, failure to reply 
authorizes the court to order final 
judgment to be entered for defendant 
in respect of both the original claim 
and any counterclaim interposed in 
the answer. Lumsden v. Winter, 8 
@: B.D. 650; Elliott v.: Harris,..-R. 
Fussell v. O’Boyle, L. R. 
Thornton v. Clinch, L. R. 


See infra § 949. 

39. Hamilton L. & T. Co. v. Gor 
don, 32 Nebr. 663, 49 NW 699. 

40. Cordner v. Roberts, 58 Mo. A. 


440. 
41. Allenspach v. Wagner, 9 Colo. 


eileen sO) eae 
42. Gilbert v. McKenna, 15 Misc. 
25, 36 NYS 430. 
43. See supra § 404. 
44. Black L. D; 1 Chitty Pl. p 682. 
45. See supra §§ 392-442. 
46. U. S.—Bobyshall v. Oppen- 


heimer, 3 F. Cas. No. 1,591, 4 Wash. 
C. 388. 


(On 

Fla.—Miller v. Hoc, 1 Fla. 189. 

Ind.—Rutherford v. Tevis, 5 Ind. 
530. 

Iowa.—Pegram v. McCormack, 14 
Iowa 141. 

Ky.—Milner vy. Davis, Litt. Sel. Cas. 


436; Stapleton v. Ewell, 55 SW 917, 
21 KyL 1534; Matthews v. Wohl, 14 
KyL 623. 


Mich.—Atty.-Gen. v. McQuade, 94 
Mich. 439, 53 NW 944. 

Ss. C.—Hinchy v. Foster, BEC RS CO ol 
428. 

Va.—Moore v. Mauro, 4 Rand. (25 
Va.) 488; Totty v. Donald, 4 Munf. 
(18 Va.) 430; Wilkinson v. Bennett, 
38 Munf. (17 Va.) 314; Stevens v. Tal- 
iaferro, 1 Wash. (1 Va.) 155. 

47. Turner v. Modern Woodmen 
of America, 186 Ill. A. 404; Cumber- 
Jand, etce., R. Co. v. Slack, 45 Md. 161; 
Southside R. Co. v. Daniel, 20 Gratt. 
(61 Va.) 344; Henry v. Ohio River R. 
Co., 40 W. Va. 234, 21 NW 863; Huff- 
man v. Alderson, 9 W. Va. 616. 
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So a mo- 


However, 


of the 
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pleading in-use, are, in general, the same as those 
governing replications.*® 
system of pleading a rejoinder is necessary where the 
replication contains new matter in avoidance of the 
facts set up in the answer,?® or concludes with a veri- 
fication or an offer to verify,*7 unless a rejoinder is 
dispensed with by order of court.4® Under the codes 
of procedure no pleading subsequent to the reply 
ordinarily is provided for;*® and unless such provi- 
sion is made°® the allegation of new matter in the 
reply is deemed controverted without a rejoinder.*? 
Where rejoinders are in use, a rejoinder is not neces- 
sary if the replication or reply contains no new mat- 
ter, but is in substance only a traverse or denial 
allegations of the plea or answer, although 
in the form of affirmative allegations ;°? 


Under the common-law 


or where the 


matter sought to be set up in the rejoinder is avail- 


After the 


48. Klonowski v. Crescent Paper 
Box Mie. Co..*20 7) Tl. An 1505 
» 49. See statutory provisions. 

50. See cases infra this note. 

fa] In Kentucky the code makes 
provision for all the pleadings known 
to the common law. Brackett v. 
Boreing, 131 Ky. 751, 110 SW 276, 115 
SW 766, 33 KyL 292; Dixon v. Ford, 
1 SW 817, 8 Kyl 420. 

[b] In Quebec (1) a defendant 
cannot file a special reply without 
the leave of court. Leclere v. Can- 
ada SS. Lines, Ltd., 26 Que. Pr. 204; 
Lesperance v. Mutual L., etc, As- 
sur. Co., 25 Que. Pr. 159; Brentwood 
Realty Co. v. Surveyor, 19 Que. Pr. 
340. But see Dussault v. Dibb, 26 
Que. Pr. 199 (holding that a defend- 
ant has a right to file a special re- 
joinder, without leave). (2) But 
such leave is necessary only for the 
filing of additional matter. Berthia- 
ume v. Marchand, 15 Que. Pr. 288. (3) 
The court will allow a defendant to 
allege new facts in his reply if they 
are necessary for the trial of the 
cause. St. Lambert v. Barsalou, 8 
Que. Pr. 49. (4) The dismissal of a 
motion to strike out an allegation of 
a material new fact which defendant 
has pleaded in a rejoinder without 
leave of court impliedly gives him 
the necessary leave. Leclere v. Can- 
ada SS. Lines, Ltd., 26 Que. Pr. 204. 
(5) When the plea to an action con- 
tains new grounds, the issue is joined 
by plaintiff's answer when it confines 
itself to either admitting or denying 
the allegations of the plea, and a 
general reply on the part of the de- 
fendant thereupon becomes useless 
and will be rejected on motion. 
Parke v. Laurie, 19 Que. K. B. 478. 

51. U. S.—Hathaway v. New York 
Mut. L. Ins., 99 Fed. 534 [rev on oth- 
er grounds 106 Fed. 815, 45 CCA 655] 
(Washington practice). 

Cal.—Llano Inv. Co. v. Minton, 190 


Cal. 752, 214 P 855. 
Colo.—Alamosa Industrial. Stores 
Co. v. Hill, 74 Colo. 86, 219 P 210; 


Colburn v. Dortic, 49 Colo..90, 111 P 
837; Wagner-Stockbridge Mercantile, 
etc., Co. v. Goddard, 33 Colo. 387, 80 
P 1038; Colorado Fuel, etc., Co. v. 
Chappell, )12 ‘Colo. A. 385, 55 P 606. 
But see Reeves v. Currier, 60 Colo. 
594, 155 P 320 (holding that, if de- 
fendant pleaded a counterclaim 
which plaintiff met by an answer 
setting up new matter in bar of the 
counterclaim, and defendant filed no 
reply, there could be no judgment 
for defendant on his counterclaim). 


ae Ind.——Welch v. Bennett, 39 Ind. 
6. 
Iowa.—Hiller v. Felton, 225 NW 


452; Cochran v. Broad Horn Inde- 


able under the plea of the general issue.** 
there be any rejoinder to an irrelevant reply,°* or to. 
one which contains matter of evidence only.®® 
where new matter in the reply is but a repetition of 
the allegations of the complaint, which the answer 


Nor need 


So 


pendent School Dist., 224 NW 809. 

Kan.—Deitrich v. Darr, 120 Kan. 
403, 243 P 1047; Continental Ins. Co. 
vi; Pearce,39. Kani 396.18 B27 9dn7 
AmSR 557; Paola Bd. of Education v. 
Shaw, 15 Kan. 33; Hughes v. Durein, 
3 Kan. A. 63, 44 P 434 (reply filed by 
codefendant is final pleading). 

Mo.—Sidway v. Missouri Land, etc., 
Co., 163 Mo. 342, 68 SW 705; Kin- 
ney v. Miller, 25 Mo. 576; Hannah v. 
Butts, (A.) 14 SW (2d) 31; Babcock 
v. United R. Cos., 158 Mo. A. 275, 138 
SW 53. 

Mont.—Elijah v. Wright, 52 Mont. 
438, 158 P 475; Gilchrist v. Hore, 34 
Mont. 443, 87 P 443; Swain v. Mc- 
Millan, 30 Mont. 433, 76 P 943. 

Nebr.—Sawyer v. Sovereign Camp 
W. O. W., 105 Nebr. 395, 181 NW 191; 
Solt v. Anderson, 62 Nebr. 153, 86 
NW 1076, 63 Nebr. 734, 89 NW 306; 
Martens v. Pitlock, 3 Nebr. (Unoff.) 
770, 92 NW 1088. 

N. Y.—Sibley v. Waffle, 16 N. Y. 
180; Biggs v. Steinway, 191 App. Div. 
526, 182 NYS  101- [rev ‘on. other 
grounds 229 N. Y. 320, 128 NE 211]. 

Or.—Vasquez v. Pettit, 74 Or. 496, 
145 P 1066, AnnCas1917A 439. 

Ss. D.—Johnson v. Butler, 41 S. D. 
236, 170 NW 140. 

Utah. —Boley v. Butterfield, 57 
Utah 262, 19 P 128. 

5 ahan’ v. Wyopa Co., 27 
WYO... 17028950 Pb a8k 

{a] This rule applies to a reply 

to defendant’s counterclaim.—Llano 


Inv. Co. v. Minton, 190 Cal, 752, 214 
P 856. 
[b] The court has no authority to 


permit an answer to plaintiff’s re- 
ply. Sleicher v. Sleicher, 228 NYS 
711 [rev on other grounds 224 App. 
Div. 529, 231 NYS. 538]. 

52. Kentenia Coal Co. v. Tyree, 4 
F. (2d) 512 (Kentucky practice); 
New Madrid Realty, etc., Co. v. Kir- 
by, 226 Ky. 557, 11 SW (2d) 429; 
Grigsby v. Smith, 174 Ky. 819, 192 
SW 856; Columbia L. Ins. Co. v. 
Tousey, 152 Ky. 447, 153 SW 767; 
Combs v. Combs, 41 "SW Tes Kyl 


439; Grigsby v. Hart, 18 SW 537) 13 
KyL 920; Conrad v. Jennett, aS Kyl 
ie Harelmeier v. Sanders, 5 KyL 


[a] Where defendant pleads a 
title in himself which the replica- 
tion traverses, a rejoinder is unneces- 
sary. Tinsley v. Ross, 22 SW 313, 
15 KyL 44. 

53. Wright v. Forgy, 126 Ala. 389, 


28 S 198. 
54 Blackburn v. Blackburn, 11 
55. Collins v. Partin, 42 SW 1111, 
19 KyL 1027. ¥ 


‘SW 712, 11 KyL 161 


-For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


emote owe 


ee 
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has denied, a rejoinder is not necessary.°® Allega- 
tions which should be pleaded by way of amendment 
to the answer ought not to be alleged in the rejoin- 
der,*®’ but it is not prejudicial error to permit defend- 
ant to plead in his rejoinder to allegations of the re- 
ply which should have appeared in the petition, and 
which if appearing there would have rendered the 
answer insufficient.68 The court may, in a proper 
case, give leave to defendant to withdraw his demur- 
rer to the replication, and file a rejoinder.®® 

Time for rejoinder. Where the course of the 
pleadings is interrupted by interlocutory proceedings, 
a reasonable time must be allowed for the filing of a 
rejoinder.°° But a rejoinder alleging facts which 
raise only the same question as was raised by defend- 
ant’s plea, and decided adversely to him, will be 
stricken out as dilatory.°! Permission to file a rejoin- 
der out of time rests largely in the diseretion of the 
court.°? Where a motion for leave to file rejoinders 
is not made until the case was called for trial the sec- 
ond time and no reason was given for delay in apply- 
ing for leave, the granting or refusing leave is within 
the sound discretion of the court.®? 

Supplementary answer. In Texas, the office of a 
supplementary answer is to meet matters alleged for 
the first time in plaintiff’s supplementary petition, 
and not to supply matters which should have been 


56. Louisville, etc., R. Co. v. Peck, 
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alleged in the original answer.°* Such supplemen- 
tary answer is, in general, igen by the rules ap- 
plicable to rejoinders in jurisdictions where rejoin- 
ders are authorized.°*® Thus, where a supplementary 
petition consists solely of exceptions and denials, 
and alleges no new matter, there is no place for a 
supplementary answer.*® So where an allegation of 
the original petition is denied by the answer, a repe- 
tition of such allegation in a supplementary petition 
does not call for a denial.§7 

[§ 444] 2. Form and Requisites—a. In General. 
A rejoinder may either deny the allegations of the 
replication®® or confess and avoid them;°® and if it 
does neither it is bad.7° A rejoinder cannot be said 
to amount to a general denial because no confession . 
is made in terms, but it is sufficient if the plea of 
avoidance contains either an express or implied ad- 
mission that the allegations replied to are true.’+ The 
rejoinder must be responsive to, and fully meet, all 
material allegations of the replication,’? and if it 
evades the issues tendered by the replication, it will 
be stricken out on motion.7* But if the replication 
in avoidance is bad for duplicity, it is not essential 
that defendant demur on that ground, but he may 
take issue on either of the matters set up.7* An argu- 
mentative traverse,’® or one in the nature of a nega- 
tive pregnant,’® puts nothing in issue. The rejoinder 


22 note 2, 85 Re- 70. <Atty.-Gen. v. McQuade, 94 


152 Ky. 6, 153 SW 39, 49 LRANS 198. | print 22. Mich. 439, 53 NW 944; McGavock v. 
57. Com. v. Middleton, 205 Ky. Que.—Vipond v. Kilburn, 4 Que. Pr. | Whitfield, 45 Miss. 452. 
570, 266 SW 37. _ 316 71. Baker v. Sherman, 75 Vt. 88, 53 
58. Com. v. Middleton, supra. [a] Rejoinder held sufficient.—A A 330. ‘ 
59. Treasury Comrs. vy. Brevard,}| reply by defendant to plaintiff’s rep- 72. U. S—McCue v. Washington, 
Bon Ge day 11. lication in the following terms: “All|]16 F. Cas. No. 8,735, 3 Cranch 639; 
60. Moreland v. Citizens Sav.|and each of the allegations in the]JU. Ss. vy. Cumpton, 25 F. Cas. No. 14,- 
Bank, 30 SW 19, 16 KyL 860. plaintiff’s replication which are not] 902, 3 McLean 163. 
61. arate Vv. ‘Brooks, 24 Del. 129,| in accord with those in the defend- Ala.—Kimball yv. Penney, 117 Ala. 


62. Fox y. Hudson; .150,.Ky. 115, 
150 SW 49, AnnCasi914A 832. 

fa] It is not an abuse of discre- 
tion to allow defendants to file a re- 
joinder pleading limitations, although 
the pleading was filed six years after 


the action was brought. Fox v. Hud- 
SO 1 50a Gye), Lb LL 50) ESIWe a 49, 
AnnCasl1914A 832. 

63. Glos v. Swanson, 227 Ill. 
179, 81 NE 386. 

64. Mellville v. Wickham, (Tex. 


Civ. A.) 169 SW 1123; Fink v. San 
Augustine Grocery Co., (Tex. Civ. A.) 
167 SW 35; Philadelphia Underwrit- 
ers Agency v. Brown, (Tex. Civ. A.) 
151 SW 899; Blewitt v. Greene, 57 
Tex. Civ. A. 588, 122 SW 914. 

{a] Facts pleaded in defense for 
the first time should not be incorpo- 
rated in a supplemental answer. 
Philadelphia Underwriters Agency v. 
Brown, (Tex. Civ. A.) 151 SW 899. 

[b] Plea of privilege.—Where no 
answer was filed to an original plea 
of privilege, a supplemental plea of 


privilege is unauthorized. Mellville 
Vv. go Cex. Civ. A)” 1695 Sw 
1123. 


Supplemental pleadings generally 
see infra §§ 791-810. 

65. Glenn v. Dallas County Bois 
D’Are Island Levee Dist., (Tex. Civ. 
A.) 275 SW 137 [rev on other grounds 
(Commn. A.) 288 SW 165]; Browns- 
ville v. Tumlinson, (Tex. Civ. A.) 
179 SW 1107; Word v. Menard Bank, 
(Tex. Civ. A.) 170 SW 845. 

66. Brownsville _ v. Tumlinson, 
(Mexs Civi7 As) 0179 “Sw 107. 

67. Word v. Menard Bank, (Tex. 
Civ. A.) 170 SW 845. 

68. she Te rel any v. Regenthal, 
13 Ky Op. 92 

N. Paces Prob. Ct. v. Ordway, 
23 N. aL 198; Breck v. Blanchard, 20 
NSE M323; 51 AmD 222; Bowman v. 
Harper, 17 INSEL. 3571. 
ia ue Y.—Satterlee v. Sterling, 8 Cow. 


Iing.—Richardson vy. Orford, PAN ale 
Bl. 182, 126 Reprint 496; Bennet v. 


ant’s pleas are false, and not well 
founded,” is equivalent to a general 
denial and regular. Legacé v. Boyer, 
13 ‘Que. Pr. 265. 

[b] Special traverse.—This form 
of traverse when adopted in the re- 
joinder must contain an inducement 
alleging matter inconsistent with the 
replication but without a direct de- 
nial of it, so as to lay the foundation 
of the formal traverse. Bowman v. 
Harper, 17 N. H. 571. 

69. Del.—State v. Brooks, 24 Del. 
129, 74 A, 599 

Fla.—Hillsborough Grocery Co. v. 
Leman, 62 Fla. 208, 56 S 684. 

Ky.—Southgate v. Regenthal, 13 
Ky. Op? Oils 

N. Y.—Barnes v. Matteson, 5 Barb. 
375=" Gould v.'Ray, 13. Wend. 633: 

Wis.—Racine v. Barnes, 6 Wis. 472. 

{a] Allegations of fraud.—A _ re- 
joinder which admits the correctness 
of the statement in the replication, 
but seeks to avoid it by setting up 
the fraud of plaintiffs in their repre- 
sentations to defendant which in- 
duced the compromise and settlement 
of the debt set up in the replication, 
being in the nature of a confession 
and avoidance, should set forth spe- 
cifically and with certainty the facts 
and circumstances constituting such 
fraudulent representations, in de- 
fault of which a demurrer is properly 
sustained to such rejoinder. Hills- 
borough Grocery Co. v. Leman, 62 
Fla. 208, 56 S 684. 

[b] Allegations of time and place. 
—When material, an omission in the 
rejoinder of any statement, as to the 
time and place when and where the 


several acts set up in the pleading |’ 


renders it defective. 
2 5 Barbe CNS ¥.) 
375. 


{c] Rejoinder held insufficient.— 
A rejoinder seeking to raise an issue 
as to the validity of an assignment 
made by an assignee in bankruptcy 
should set out the facts on which its 
invalidity depends. Barnes vy. Mat- 
teson, 5 Barb. (N. Y.) 375. 


occurred, 
Barnes v. Matteson, 


245, 22 S 899. 

Conn.—Rust v. Wilson, Kirby 364. 
Pe gr v. Vanlandingham, 25 Ill. 
Ney amass oe v. Dowling, 7 Blackf. 

Mass.—Otis v. Blake, 6 Mass. 336. 

N. H.—Judge Prob. Ct. v. Ordway, 
23 N. H. 198; Peck v. Jenness, 16 N. 
13k Tee 43 AmD 573. 

N. Y.—Monroe v. Beach, 9 Wend. 
143; Andrus v. Waring, 20 Johns. 1532 
Union Bank v. Clossey, 11 Johns. 182. 
4 Fi ery Va euce v. Adams, 11 R. 
toe C.—Miller v. Bagwell, 14 S. C. L. 

Eng.—Smith v. Lloyd, 9 Exch. 562, 
156 Reprint 240. 

Ont.—Parsons v. Crabb, 34 U. C. 
Q. B. 136. 

[a] Rejoinder to nil debet.—The 
plea nil debet can never be rejoined 
when a specialty is the foundation of 
the action, although it is proper 
where the deed is mere inducement. 
U.S.) iv.) Cumpton,« 25/4. g@ash iT No: 
14,902, 3 McLean 163. 

[b] Rejoinders held not respon- 
sive.—Kimball v. Penney, 117 Ala. 
245, 22 S 899; Edwards v. White, 12 
Conn. 28; Ryan v. Vanlandingham, 25 
Ill. 128; Dutton v. Holden, 4 Wend. 
(Ni, WY D643 - 
nae Providence v. Adams, 11 R. TI. 


Striking out sham or _ frivolous 
eoeunee generally see infra §§ 988, 


Ne Gould v. Ray, 13 Wend. (N. Y.) 


75. Smith v. Lloyd, 9 Exch. 562, 
156 Reprint 240. 


76. McCue v. Washington, 16 F. 
Cas. No. 8,735, 3 Cranch 639; Judge 
Prop. ‘Cty fv. Ordway, 2srPNe el 205= 
pratt v. Rathbun, 3 Barb. (N. Y.) 

[a] Ilustration.—Where the rep- 


lication alleged that a balance of thé 
expenses of administration of an es- 
tate was unpaid, a rejoinder that no 
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should refer in apt and proper words to the replica- 
a rejoinder merely puts in issue im- 
78 or matters of law,’® or sets out mat- 
ters of evidence,®® it is bad, and the same is true 
where it consists merely of a repetition of the facts 
already set out in the plea or answer. 
containing only facts admissible under the plea is in- 


tion.77 Where 


material facts, 


sufficient.*? 
Formal conclusion. 


balance was unpaid of the expenses of 
administration of such estate, so far 
as the same was incurred at a par- 
ticular time, was not a denial of the 
statement of the replication and was 
in fact a negative pregnant, admit- 
ting the facts it seemed to traverse. 


Judge Prob. Ct. v. Ordway, 23 N. H. 
198. 

77. Macfarland v. Dean, 25 S. C. L. 
64. 

78. Ark.—McMechan v. Hoyt, 16 
Ark. 303. 

Ind.—Conard v. Dowling, 7 Blackf. 
481. 

a egenart v. West, 3 Harr. &) 
MSS 1976 | 

H.—Breck v. Blanchard, 20 N. 

lei Nps. 51 AmD 222. 

N. ¥.—Monroe v. Beach, 9 Wend. 
oot 


I.—Westerly Prob. Ct. v. Potter, 
26 Re I. 202, 58 A 661. 


[a] Rejoinder held insufficient as 
presenting immaterial issue. Judge 
Prob. Ct. v. Lane, 50 N. H. 556; gungee 


Prob. Ct. v. Tillotson, 6 N. H. 


[b] A rejoinder taking issue on 
matter of inducement is bad. Mon- | 
roe v. Beach, 9 Wend. (N. Y.) 143; 
pepe? v. Sterling, 8 Cow. (N. Y.) 

79. McCue v. Washington, 16 F. 
Cas. No. 8,735, 3 Cranch 639; Rixford | 


v. Wait, 11 Pick. (Mass.) 339. 


eve Hoard v. Garner, 3 N. Y. Super. 

81. Louisville, etc., R. Co. v. Orr, 
121 Ala. 489. 26 S 35; Hightower v. 
Ogletree 114 Ala. 94, 21 S 934; Mac- 
farland v. Dean, 25 S. C. L. 64; Mig- 
neron v. Williams Mfg., Co., 5 Que. | 


Pr. 226. 
82. Wright v. Forgy, 126 Ala. 389, 
S 198 


83. Blossburg, ete., R. Co. v. Tioga 
ip Cons Cac’ No. 11563) 5 Blateht. 
387; Dawes v. Winship, 16 Mass. 291; 
Judge Prob. Ct..v. Ordway, 23 N. H. 


205; Bowman v. Harper, 17 N. H. 571; 
Roberts v. Marriot, 1 Mod. 289, 86 Re- 
print 891; Morgan v. Man, T. Raym. 


94, 83 Reprint bie 

Tal The effect of a conclusion to 
the country is that the cause is put 
at issue. U.S. v. Hodson, 10 Wall. 
COS) 3 95s LO els. ted! “93%. 

{b] In Maryland, no formal com- 
mencement or conclusion is necessary. 
peeberiand, eres, RwiCovky: 
Md. 

84. Williams v. Whitmore, Kirby 
(Conn.) 249; McGavock vy. Whitfield, 
45 Miss. 452. 


85. Mass.—Dawes vy. Winship, 16 
Mass. 291. 

N. H.—Judge Prob. Ct. v. Ordway, 
23 N. H. 205 

N. Y.—Andrus v. W aring, 20 Johns. 
153. 

Vt.—Joslyn v. Tracy, 19 Vt. 569. 

Eng.—Calvert v. Gordon, 7 B. & C. 


809, 14 ECL 361, 108 Reprint 925. 
[a] Yllustration.—Where a plea al- 
leged that a suit was not commenced 


within a year, and the replication was | 


that defendants had notice of the 
suit, a rejoinder, denying the notice 
and adding that plaintiff neglected to 
avail himself of the defense of a stat- 


Slack, 45 | 


Where the rejoinder directly 
traverses the allegations of the replication or asserts 
what the replication has denied,** and does not con- 
tain any new matter,’* it should conclude to the 
country. But where it sets up new matter in avoid- 
ance, the conclusion should be with an averment or 


| 83 Reprint 309; 


| Reprint 648. 
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verify.°° 


81 A rejoinder 


[§ 445] b. Answer to New Assignment. 
assignment is in the nature of a new declaration,*? 
and should be pleaded to accordingly.’® A plea pro- 
fessing to answer the whole of a new assignment, but 


[§§ 444-446 


offer to verify.85 So where there is a rejoinder of nul 
tiel record, it is proper to conclude with an offer to 


A new 


in fact answering but part, is bad.°® 


ute of limitations, introduces new 
matter and must conclude with a veri- 
Peon: McClure v. Erwin, 3 Cow. 
CN OL odtos 

86. Davis v. Crow, 7 Blackf. (Ind.) 
129. 

87. Jones v. McNeill, 19 S. C. L. 
84. 

88. Jones v. McNeill, supra; Mc- 
Donald v. McKinnon, 8 Ont. Pr. 18. 

fa] Time within which defendant 


determined by local 


must plead is 
MeDonald v. Mc- 


rules of practice. 


Kinnon, 8 Ont. Pr. 13; Unger v. Cros- 
bys Us Cu@a ba Oss. (On temulaon. 
89. Price v. Perry, 1 Mo. 542. 


90. In replication or reply see su- 
pra § 420 et sed. 
91. Ala ratt Min. Co. 
v. Booth, 211 Nise “368, 100 S 240, 33 


ALR 417. 
Conn.—Cady v. Gay, 31 Conn. 395; 


Warren v. Powers, 5 Conn. 373. 
D. C.—Wiard v. Semken, 19 D. C. 
475. 


Fla.—Lanier v. Chappell, 2 Fla. 621. 
Ind.—Kilgore v. Powers, 5 Blackf. 


22. 
, Me.— Pease v. McKusick, 25 Me. 


73 

Md.—Harper v. Hampton, 1 Harr. & 
Js 453. 

Mass.—Hapgood v. Houghton, 8 
Pick. 451; Paine v. Fox, 16 Mass. 129; 
Keay v. Goodwin, 16 Mass. 1; Darling 
v. Chapman, 14 Mass. 101. 

Miss.—MecGavock v. Whitfield, 45 
Miss. 452; Vanzant v. Shelton, 40 
Miss. 332. 

N. H.—Judge Prob. Ct. v. Lane, 50 


ak H. 556; Tarleton v. Wells, 2 N. H. 
306. 
N. J.—Smith v. Felter, 61 N. J. L. 


102, 38 A: 746. 


N. Y.—Andrus v. Ww aring, 20 Johns. 
153; Allen v. Watson, 16 Johns. 205; 
Barlow v. Todd, 3 Johns. 367; Munro 


v. Alaire, 2 Cai. 320. 
4 Rear eSnokay Vv. 
io. 

Wis.—Racine v. Barnes, 6 Wis. 472. 

Eng.—Dudlow v. Watchorn, 16 Mast 
39, 104 Reprint 1003; Fisher v. Pim- 
bley, 11 East 188, 103 Reprint 976; 
Vere v. Smith, 2 Lev. 5, 83 Reprint 
426: House v. Launder, 1 Lev. 85, 
Sams v. Dangerfield, 


Askew, 1 Yeates 


2 Mod. 31, 86 Reprint 923; Roberts 
v. Marriot, 1 Mod. 289, 86 Reprint 
891; Richards v. Hodges, 2 Saund. 
88, 85 Reprint 751; Cutler v. South- 
ern, 1 Saund. 116, 85 Reprint 125; 
Praed v. Cumberland, 4 T. R. 585, 100 


Ellis v. Rowles, Willes 
638, 125 Renrint 1861; Palmer v. 
Stone, 2 Wils. 90, 95 Reprint 705; 
Long. v. Jackson, 2 Wils. 8, 95 Reprint 
657; Elliot v. Lane, 1 Wils. 334, 95 


Reprint 1189; 


N. Beeler v. New Brunswick 
Bank, 17 B. 446. 

Ont. sete VaiGrabbs* ue Gl 
B. 186; Reesor v. Provincial Ins, Co., 
sre “Go. YB <s67%c 

fa] Where an award was not set 


out correctly in the replication, a re- 
joinder setting out’ the award => ver- 
batim was held to support the plea’ 
of no award, because it showed no 
| legal and valid award under the sub- 


[§ 446] c. Departure.°® Defendant must conform 
his rejoinder to a maintenance of the defense made 
by his plea, and cannot shift his grounds so as to 
bring forward a new and independent defense de- 
parting from it.°? 
performanee, to allege an excuse for nonperformance 


It is a departure, after a plea of 


mission. Fisher v. Pimbley, 11 East 
188, 103 Reprint 976. 

[b] Matter of estoppel.—(1) If 
defendants knew of the matter con- 
stituting an estoppel at the time when 
they pleaded, it is a departure to set 
out such matter in the rejoinder. Hl- 
lis v. Rowles, Willes 638, 125 Reprint 
1361. (2) But it is otherwise if they 
were not aware of it. Dixon v. James, 
Lutw. 1238, 125 Reprint 686. 

[c] Illustrations of departures.— 
In the following cases it was held 
that there was a departure: (1) A 
rejoinder of partial failure of con- 
sideration for a note after a plea of 
no consideration. Kilgore v. Powers, 
5 Blackf. (Ind.) 22. (2) A rejoinder 
pleading the statute of limitations of 
a foreign state, where the plea 
set up limitations of the state of 
venue. Harper v. Hampton, 1 Harr. 
& J. (Md.) 453. (3) A plea deny- 
ing any demand or notice and a re- 
joinder admitting it and making it 
the basis of a tender. Darling v. 
Chapman, 14 Mass. 101. (4) A rejoin- 
der that plaintiff has not waived a 
devise, after a plea that plaintiff re- 
fused to elect whether to take or re- 
fuse the devise. Hapgood v. Hough- 
ton, 8 Pick. (Mass.) 451. (5) A re- 
joinder that plaintiff demanded pos- 
session of premises and thereupon en- 
tered, after a plea of entry upon pos- 
session. Price v. Sanderson, 18 N. J. 
L. 426. (6) A rejoinder based on the 
defense of infancy, where the plea 
defended on the ground of discharge 
under an insolvent act. Roberts v. 
Kelly; 25N. Ye Superies33. 6?) 2tene> 
joinder in confession and avoidance 
of the action after a plea of non dam- 
nificatus. Andrus y. Waring, 20 
Johns. (N. Y.) 158. (8) After a plea 


denying an award, a rejoinder im- 
peaching it. Allen v. Watson, 16 
Johns. (N. Y.) 205. (9) After a ‘plea 


that a bond was made in New Jersey 
in pursuance of a corrupt agreement, 
a rejoinder that it was not made in 
New York pursuant to a lawful agree- 
ment. Bennington Iron Co. vy. Ruther- 
ford, “ASIN. cin AON ee CLO ee Achter a, 
plea of money paid on a particular 
day, a rejoinder alleging payment on 
a day subsequent and acceptance of 
such payment in full satisfaction. 

Tarleton v. Wells, 2 N. H. 306. (11) 
After a plea of no award, a rejoinder 
alleging that the arbitrators exceeded 
their authority, thus admitting an 
award. Joy v. Simpson, 2 N. H. 179. 
(12) Where plea denies misconduct, 
and a rejoinder admits it, but alleges 
insufficient proof and notice to make 
the misconduct chargeable to defend- 
ants. St. John Mechanics Whale 
Fishing Co. v. Whitney, 5 N. B. 113. 
(18) In. action on charter party, 
where plea sets up false representa- 
tions in avoidance, and rejoinder al- 
leges substance of representations as 
part of charter party. Elliot v. Von 
Glehn, 13 O. B. 632, 66 ECL 632, 116 
Reprint 1404. (14) Other: cases illus- 
trating departures in rejoinders. 
Pease v. McKusick, 25 Me. 73; Larned 
v. Bruce, 6 Mass. 57. 


For Jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in the rejoinder.®? But there is no departure where 
the rejoinder is not inconsistent with, but supports 
and fortifies, the plea,®* as where it consists merely 
of a more minute and circumstantial restatement of 
the ground of defense set up in the plea,®* or shows 
that the facts alleged in the plea were not repelled by 
plaintiff's replication.°*> Nor is there a departure, 
after a plea of plene administravit, where the rejoin- 
der alleges that defendant had assets but not more 
than enough to pay a judgment against the estate ;°° 
nor, after a plea of liberum tenementum, when the 
rejoinder sets up a demise containing a reservation 
to do the acts complained of as trespasses;°* nor does 
a rejoinder setting up the statute of limitations con- 
stitute a departure when the replication was the 
first pleading which disclosed the applicability of 
such defense.°® 

[§ 447] d. Duplicity.°® A rejoinder at common 
law is bad for duplicity if it tenders several distinct 
answers to the replication;+ and where the several 
matters contained in the rejoinder all tend to the 
same conclusion, it is double.2 But it may include 
‘several facts if they constitute but a single point.® 
Surplusage will not render it double. 

[§ 448] e. Several Rejoinders. More than one re- 
joinder to the replication is not allowable® unless au- 
thorized by statute,® and a statute allowing the plead- 
ing of several pleas does not authorize the pleading 
of several rejoinders.’ If, under leave of court, sev- 
eral rejoinders may be pleaded, all but the first will 
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be considered surplusage when leave has not been ob- 
tained;® but the want of leave may be waived by 
tendering issue on all of them.® 

[§ 449] f. Severance of Parties. Where all the 
defendants have joined in pleas in bar and in re- 
joinders, thereby uniting their defense, one of them 
cannot afterward interpose a separate rejoinder go- 
ing to his personal discharge.t® So where the replica- 
tion avers a new promise by several defendants, a 
rejoinder by one defendant that he did not promise 
is insufficient, since it admits that the others did.+? 

[§ 450] 3. Admissions by Failure To Deny.** Mat- 
ters alleged in the replication which require a rejoin- 
der must be deemed admitted if not denied,** unless 
the failure to deny is waived by voluntarily going to 
trial without a formal issue.1* But affirmative mat- 
ter which is in effect but a traverse of allegations of 
the answer is not admitted by failure to deny,*® nor 
does failure to deny admit mere matters of induce- 
ment.!® And the denial constructively made, by vir- 
tue of the statute,'’ is as effective as an actual de- 
nial.18 

[§ 451] C. Surrejoinder and Subsequent Plead- 
ings. The surrejoinder is the reply, under the 
common-law system, to the rejoinder.t® The re- 
ply to the surrejoinder is a rebutter,?° and to the 
rebutter a surrebutter.?! Surrejoinders and subse- 
quent pleadings are not usually recognized by the 
codes,?2 and, unless provided for,?* will be disre- 


92. U. S.—McGowan v. Caldwell, U.S. v. Cumpton, 25 Ey Cas. No. Ky.—Blair v. Meade, 192 Ky. 720, 
Gen. CASs INO: 6,606.0. ranch 'C.) Ce 14, 502, 3 McLean 163; ‘McClure v. Er- | 234 Sw 433; Gray v. U. S. Savings, 
481. win, 3 Cow. (N. Y.) 313. etc., Co., 116 Ky. 967, 77 SW 200, 25 

Conn.—Warren v. Powers, 5 Conn. 4. State v. Jones, 8 Blackf. (Ind.) KyL 1120; Stapleton v. Ewell, 55 SW 
parle 270. 917,21 KyL 1534; Matthews v. Wohl, 

Pa.—McSherry v. Askew, 1 Yeates Surplusage generally see supra §§ | 14 ‘KyL 623. Compare Brackett v. 

84. Boreing, 131 Ky. 751, 110 SW 276, 


S. C.—Ordinary Crane Shorey Dist. 5. 
Veueracey, ors. © ce 


Wis.—Racine v. Bates 6. Wis. 472.| Marsh. 66. 


Ala.—Gray v. White, 5 Ala. 490. 
Ky.—Hazzard v. a iat Ss 


115 SW 766, 33 Kyl 292 (where un- 
der peculiar circumstances it was 
held that defendant’s administrators 


Smith, 1 


Eng.—White v. Clever, 2 Ld. Raym. 
1449, 92 Reprint 443; Arran v. Crispe, 
1 Salk. 221, 91 Reprint 196. 

93. Wright v. Burroughes, 3 C. B. 
685, 54 ECL 685, 136 Reprint 274; 
Parsons/v, Crabb, 318U;-CSQ@rB. (Ont) 
434. See Montgomery v. Happy First 
State Bank, (Tex. Civ. A.) 4 SW (2d) 
654 (supplemental answer which 
mentioned a note not referred to in 
original answer as one of a chain of 
notes, of which the note sued on was 
a renewal, held not to state a differ- 
ent ground of recovery). And see 
eases infra notes 94-98. 

94. Mathews v. Hamblin, 28 Miss. 
611. 

95. Wright v. Burroughes, 3 C. B. 
685, 54 BCL 685, ee Reprint 274; 
Shaw v. Shaw, 21 U. C. ORB, (Ont.) 


432. 

Burr v. Baldwin, 2 Wend. (N. 
Y.) 580. But see Lord Proprietary v. 
Cockshut, 1 Harr. & M. (Md.) 40 (re- 
joinder confessing assets with an en- 
core prist held a departure from a 
plea of performance). 
97. Dutton v. Holden, 4 Wend. (N. 

43 


98. Wiard v. Semken, 19 D. C. 475. 
In plea or answer see supra §§ 
252, 253. 

In replication or reply see supra §§ 
434-436. 

1. McCue v. Washington, 16 F. 
Gas, No. 83735, 3 Cranch C. Cr 639; 
WE Sra. Cumpton, aoe. Cas. INO; ie & 
902, 8 McLean 163; Boatright v. 
State, 8 Blackf. (ind.y 8; Neff v. Pow- 
ell, 8 Black. (ind.) 430; Barnes v. 
Matteson, 5 Barb. CN. Y2) 375; Tuttle 
v. Smith, 10 Wend. (N. Y.) 386; Mon- 
roe v. Beach, 9 Wend. (N. Y.) 143; 
Satterlee v. Sterling, 8 Cow. (N. Y.) 


233; McClure v. Erwin, 3 Cow. (N. 
Say eodlo.. 

2. Tuttle v. Smith, 10 Wend. (N. 
Y.) 386; McClure v. Erwin, 3 Cow. 


) 
(N. Y.) 313. 


,Miss.—Slocumb v. Holmes, 3 Miss. 


N. H.—Judge Prob. Ct. v. Lane, 50 
IN GED SDD bs 

N. J.—Morris Canal, ete., Co. v. Van 
VioOoLst. 20" Nie) le. 6K. 

6. See statutory provisions. 

[a] Leave of court required.— 
State Bank v. Minikin, 12 Ark. 715; 
Warren v. Powers, 5 Conn. 373; Ryan 
v. Vanlandingham, 25 Ill. 128; Tur- 
ner v. Modern Woodmen of America, 
186 Ill. A. 404; Ames v. West, 
Wend. (N: Y.) 211. 

7. Stiles v. Lacy, 7 Ala. 17; Gray 
v. White, 5 Ala. 490; State Bank v. 
Minikin, 12° Ark. 715;.. Sloeumb.v: 
Holmes, 2 Miss. 139; Judge Prob. Ct. 
Vv, uane,. 50 INH. 5 b'6e 

8 Ryan v. Vanlandingham, 25 Ill. 


od. 


9. Ryan v. Vanlandingham, supra. 
10. Andrus v. Waring, 20 Johns. 
(N. Y.) 153; Morrow v. Belcher, 4 B. 
peek 704, 10 ECL 766, 108 Reprint 

{a] In trespass where all the de- 
fendants pleaded not guilty, and one 
of them filed a further plea in jus- 
tification, and the replication was 
that he used more force than neces- 
sary, a rejoinder that all the defend- 
ants did not use more force than 
necessary did not pursue the plea. 
Morrow vy. Belcher, 4 B. & C. 704, 10 
ECL 766, 107 Reprint 1223. 

11. Tracy v. Rathbun, 3 Barb. (N. 
Y.) 548. 

12. In plea or answer see Supra § 
341 et seq. 

In replication or reply see supra 
§ 437 et seq. 

13. Fla.—WMiller v. Hoc, 1 Fla. 189. 

Ill—Leigh v. National Hollow 
Brake Beam Co., 131 Ill. A. 106. 
Iowa.—Merritt v. Woodbury, 14 


Iowa 299; Pegram v. McCormack, 14 
Iowa 141; Plummer v. Roads, 4 Iowa 
587. 


should not be precluded by the alle- 
gations of the reply). 

Mich.—Atty.-Gen. v. McQuade, 94 
Mich. 439, 53 NW 944. 

N. H.—Bills v. Vose, 27 fey He 22" 
gheever Vv.) Mirrick,. 2)N. Ei 36. 

N. Y.—Tracy v. Rathbun, 3 Barb. 


543; Briggs v. Dorr, 19 Johns. 95. 
Pa.—Lewisburg, ete, R. Co. v. 
Stees i7ePaw 332 


Ss. C.—Hinchy v. Foster, 14 S. C. L. 
428: Porter v. Kenny, 12 S, C. Li. 205. 

14. See infra § 1247. 

15. Columbia L. Ins. Co. v. Tousey, 
152 Ky. 447, 153 SW 1767. 
oan Fowler v. Clark, 3 Day (Conn.) 
17. See supra § 448. 

18. Solt v. Anderson, 62 Nebr. 153, 
86 NW 1076. 

19. Shipman Pl. p 169; Stephen 
Pl. p 59. And see cases infra note 
26 et seq. 

20. Louisville, ete., R. Co. v. Orr, 
121 Ala. 489, 26 S 35; 3 Blackstone 
Comm. p 310; Stephen PI. p 59. 

21. Stephen Pl. p 59. 

[a] Any pleadings beyond these, 
which are unusual, are not distin- 
guished by any separate denomina- 
tion. 3 Stephen Comm. p 527 

22. See statutory provisions. 

23. See cases infra this note. 

[a] In Kentucky (1) under the 
code, every material allegation of new 
matter in a pleading, with certain 
exceptions, must be taken as _ true, 
unless specially traversed. Louis- 
ville, etc:,) RCo; vw. Coxpl45aky. 667. 
141 SW 389; Conrad v. Jennett, ins 
KyL 784. (3) But failure to contro- 
vert the allegations of an amended 
rejoinder is immaterial, where the is- 
sue had been made up by the previ- 
ous pleadings. Brashears y. River- 


Side Coal, etc., Co., 212 Ky. 142, 278 
SW 832. 
{b] In Quebec (1) plaintiff cannot, 


without leave of court, answer a spe- 
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garded if filed.24 Where surrejoinders are allowed, 
they can be filed only to a rejoinder pleading new 
matter, and not to one which merely traverses the 
repheation,?® although such traverse is pleaded af- 
firmatively ;*° and the same is true as to the necessity 
for a rebutter where the surrejoinder is merely an 
affirmative denial of the rejoinder.?* So an argumen- 
tative denial in a rejoinder does not eall for a sur- 
rejoinder,?® nor does an irrelevant rejoinder. a) ale 
surrejoinder is, except by joining issue,*° improper 
when a regular issue on a material fact is tendered by 
the rejoinder.®1 

Form and requisites. A surrejoinder may be ei- 
ther a traverse of the allegations of the rejoinder,*? 
or a confession and avoidance.?? But it need not 
answer immaterial averments of the rejvoinder.°! The 
general rule as to frivolous pleadings*°® applies to 
surrejoinders.*® Where there is no demurrer, a sur- 
rejoinder is bad where it does not answer both parts 
of a double rejoinder.*? A surrejoinder also is bad 
when it constitutes but a repetition of the replica- 
tion,*® or where its allegations constitute a departure 


from the averments: of the replication ;°° or where all 
that is attempted to be set up thereby can be shown 
under a traverse.4° And permission to file a rebut- 
ter, alleging only matters provable under the gen- 
eral issue, is properly refused.*! Double surrejoin- 
ders are not allowable,*? but the pleader will not be 
precluded from the introduction of several facts into 
his surrejoinder if they form one connected proposi- 
tion.*® 

Conclusion. Where a surrejoinder denies a mate- 
vial fact alleged in the rejoinder, it should con- 
elude to the country,** and this rule applies to an 
argumentative denial.*® 

Time of filing. The filing of a surrejoinder may be 
allowed after the trial has commeneed.*® 

Admission by failure to deny. Upon a failure to 
surrejoin under circumstances requiring it, the alle- 
gations of the rejoinder will be taken as true;** but 


by joining issue plaintiff does not admit the truth of - 


facts stated by way of inducement to the material 
traverse.*§ cee 


VII. DEMURRER OR EXCEPTION*?® 


[§ 452] A. Definition. A demurrer or an excep- 
tion in the nature of a demurrer, sometimes defined 
by statute,°° is an allegation that, admitting the facts 


of the preceding pleading to be true as stated,5! no 
cause is shown why demurrant should be compelled 
to proceed further.®? It imports that demurrant will 


cial reply filed by defendant. Lesper- | ture.—Louisville, etc, R. Co. v. Orr, ] be required to further plead.” Wood 


ance v. Mutual L., etc., Assur. Co., 25|121 Ala. 489, 


'S 35. v. Kincaid, 144 N. C. 393, 394, 57 SE 


Que Pr. 159. (2) Where leave has 40. Leonard v. New England Mut.| 4. (5) An objection made by one par- 


been given to defendant to allege} L. Ins. Co., 22 R. I. 130, 46 A 455. ty to his opponent’s pleading, alleg- 
new facts in his reply, plaintiff will 41. Louisville, ete., R. Co. v. Orr,|ing that .. . [demurrant] ought 
be allowed to rejoin specially to such os ae 489, 26 not to answer it because of some de- 
new allegation. St. Lambert v. Bar- Western. Assur. Co. v. Hall, | fect therein.” Green v. Carter, 

salou, 2 Que. Pr. 49. 120° ‘Ala. 547, 24 S 936, 74 AmSR 48; | Oh. A. 492, 494, 162 NE 814. (6) “The 


24. Murphy v. Lorwood Cooperage | Oakley v. Romeyn, 


Co., 168 Mo. A. 11, 151 SW 191 (as the | 521 


6 Wena. (N. Y.) | formal mode of disputing the suffi- 
ciency in law of the pleading to 


code specifically provides that the 43. Potter v. Titcomb, 10 Me. 53.} which it pertains.’’ Conrad v. Gran- 

reply shall be the last pleading in a 44. Crockett v. Lashbrook, 5 T. B.| ville County Bd. of Education, 190 N. 

cause, a rebutter to the reply, al-| Mon. (Ky.) 530, 17 AmD 98; Potter | C. 389, 393, 130 SE 53; Manning v. 
53 


though filed, will not be considered). | v. Titcomb, 10 Me. 


Atlanticy etc.,.Rs Co. ASs8sINy iCs643, 


25. See cases infra note 26. 45. St. Onge v. Westchester F. Ins. | 663, 125 SE 555. 

26. Louisville, etc., R. Co. v. Cox, | Co., 80 Fed. 703. {b] “A part of the proceeding by 
145 Ky. 667, 141 SW 389; Conrad v. 46. Williams v. Miller, 10 Iowa] which a cause is put at issue.” State 
Jennett, 13 KyL 784. 344. v. Portland General Electric Co., 52 


27.8 Calvert iv. Gordon FB. & GC, 47. Dixon v. Ford, 1 SW 8g17, 8 | Or. 502; 503, 95 PB 722; 98 PB 160. 


809, 14 ECL 361, 108 Reprint 925. KyL 420. [ce] Inscription in law.—(1) An in- 
28. Grigsby v. Hart, 18 SW 537, 13 48. Fowler v. Clark, 3 Day (Conn.) | scription in law is a defense to the 
KyL 920. ‘ 231. merits of a claim based on certain 
29.5) “Dixon “y." Ford,’ 1 ‘SW 827, 38 49. In particular actions or pro-/ facts, when such facts are insuffi- 
KyL 420. ceedings or in actions by or against] cient in law to give an opening for 
30. Williams v. Whitmore, Kirby | particular classes or persons see} that demand. Provost v. Societe des 
(Conn.) 249; Dawes vy. Winship, 16] cross references supra p 26. Arts, 710; Quew Px, 3 78 (2) Even 
Mass. 291. 50. See statutory provisions. though, under statute, in cases not 
31. Dawes v. Winship, supra 51. Admissions see infra § 543. appealable from the circuit court is- 


(holding that, if necessary to bring 52. Groesbeeck 
out new facts, plaintiff's proper| HowPr (N. Y.) 302; 


Dunscomb, 41] sues of law are raised by demurrer, 
Richardson vy. | the court, for reasons it believes just, 


course would be to amend his replica- | Richardson, 8 Pa. Dist. 242; Reid v.| can consider the inscription in law 


tion). Fields, 83 Va. 26, 1 SE 395; Allen} equivalent to a demurrer. Goupil v. 
32. St. Onge v. Westchester F. Ins. | v. Wilkinson, 58 W. Va. 197, 52 SE | Van, 24 RevLeg (Que.) 192. (3) An 
Co., 80 Fed. 703; Potter v. Titcomb, | 454. inscription in law is the proper rem- 
10 Me. 53. {a] Other definitions: (1) “A dec- | edy where the pleading contains al- 
33. Parsons v. Crabb, 31 U. C. Q.|Jaration that the party demurring]} legations foreign and useless to the 
B. (Ont.) 434. will go no further, because the other CORTE Dian On, Cote v.: Eecrement, 21 
34. Potter v. Titcomb, 10 Me. 53.]/ has shown nothing against him.” ] Que. Pr. 56. (4) <An inscription in 
35. See supra §§ 82, 225. Webb v. Vanderbilt, 39 N. Y. Super.| law is the proper means of demand- 


36. Howe v. Lawrence, 22 N. J. L.} 4, 10 [quot Kramer v. Barth, 79 Misc. |] ing dismissal of an action for an ali- 


99. 80, 84, 189 NYS 341]. 


To same effect | mentary allowance by a step-mother 


37. Neff v. Powell, 6 Blackf. (Ind.) | Davies v. Gibson, 2 Ark. 115. (2) ‘“A] against her step-son. Piche v. Piche, 
420. legal exception to the sufficiency of a | 22 Que. Pr. 440. (5) The rule is that, 


8. Western Assur. Co. v. Hall, 120] pleading.” 


Mason y. Cater, 192 Towa] when an essential statement is total- 


3 
Ala. 547, 24 S 936, 74 AmSR 48. 148, 145, 182 NW 179; Wapello State} ly lacking, the proceedings must be 
39. Brookside-Pratt Min. Co. v.| Sav. Bank v. Colton, 143 Iowa 359, | attacked by inscription at law (Gau- 


Booth, 211 Ala. 268, 100 S 240, 33 ALR} 364, 122 NW 149; 


417; Dawes v. Winship, 16 Mass. 291;] R. Corp., 10 HowPr 
Paine v. Fox, 16 Mass. 129; Parsons] Y. 444]. To same 


Nolton v. Western | thier v, Lowe, 24 RevdeJur_ (Que.) 
97, 101 [aff 15 N.| 3854); (6) when the essential state- 


effect Mulvey v.] ment is not lacking but is insufficient- 


v. Crabb, 34 U. C. Q. B. (Ont.) 136.| Staab, 4 N. M. 50, 12 P 699. (3) “An|ly  particularized, the proceedings 
[a] The surrejoinders must sup-/} admission by the adverse party of the] must be attacked by an exception to 
port the replication.—Brookside- facts charged in the preceding plead-| the form (Gauthier vy. Lowe, supra; 


Pratt Min. Co. v. Booth, 211 Ala. 268, | ing. 1l PoesPl. 


& Pr. § 587 [quot] Cardin y. Parent, 14 Que. Pr. 61); 


100 S 240, 38 ALR 417. Baltimore v. Thomas, 115 Md. 212,] (7) and such remedy by exception to 

[b] The rebutter must support the | 218, 80 A 726. (4) “An objection that | the form for irregularities is applica- 
rejoinder.—Brookside-Pratt Min. Co.| the pleading against which it is di-| ble to all proceedings in the cause 
v. Booth, 211 Ala. 268, 100 S 240, 33] rected is insufficient in law to sup-| (Montreai Park, ete, R. Co. v. St. 


ALR 417. port the action or 


defense, and that | Louis, 16 Que. Super. 335). (8) A 


{c] Surrejoinder held not a depar-! the demurrant should not, therefore, | contention that the written document 


*By I'RANK L. MORGINSEN (§§ 452-466). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 459-454] 


not proceed further until the court determines the 
sufficiency of the adversary’s pleading.®* 

Peremptory exceptions founded in law are those 
which, without going to the merits of the cause, show 
that plaintiff cannot maintain his action, either be- 
cause it is prescribed, or because the cause of action 
has been destroyed or extinguished.®# 

[§ 453] B. Kinds of Demurrers or Exceptions® 
At early common law all defects, 
whether of substance or form, were reached by gen- 
eral demurrer, with the single exception of duplic- 
ity.°® The abuses to which this practice naturally led 
caused the statutory requirement that the judges ren- 
der judgment: without regarding any imperfection, 
defect, or want of form in any pleading, except those 
only which demurrant should specifically and particu- 
larly set down and express in his demurrer.*? 
der a subsequent statute®® the special defects to be 
deemed within the former statute were enumerated. 
Henee, under the common-law system of pleading,®?® 


1. In General. 


on which plaintiff bases his seizure 
in ejectment is a deed of sale and 
not a lease, and that the action is 
not Summary, must be pleaded by 
way of inscription in law or by a plea 
to the merits, and not by way of ex- 
ception to the form. Bourdon v. 
Cohen, 15 Que. Pr. 276. (9) If de- 
fendant, in an action based on a will, 
petitions that the wills to govern 
be declared to be those in favor of 
defendant, such petition may be set 
aside by way of an exception to the 
form but not by way of an inscription 
in law. Verdon vy. Clermont, 16 Que. 
Pr. 246: (10) An allegation which 
only admits one part of the plea will 
not be rejected on inscription in law. 
Leduc v. St. Boloeil, 18 Que. Pr. 356. 
(11) Where allegations are made in 
an answer to a plea which should 
have been made in the declaration, 
inscription in law is not the proper 
mode of demanding their rejection, 
the remedy being by motion. Se- 
wards v. Sevigny, 21 Que. Pr. 137. 

[ad] “Demurrer to evidence” dis- 
tinguished.—A demurrer in law is the 
tender of an issue in law, upon the 
facts which have been established 
by the pleadings; a demurrer to the 
evidence is a tender in law upon the 
facts established by the evidence, and 
by necessity involves the admission 
of the truth of the facts intended 
to be proved by the evidence. Good- 
nian Vv... Ford; 23 Miss< 592° Wall ‘wy 
Browder, 5 Miss. 224. Demurrer to 
evidence see Trial [39 Cyc 1541]. See 
also infra § 517 (demurrer ore tenus). 

[e} Legal conclusion in an answer 
that the petition does not state a 
cause of action is not a demurrer. 
Kascoutas v. Federal L. Ins. Co., 193 
Iowa 343, 185 NW 125. 

53. Story Eq. Pl. § 441 [quot Pick- 
ens v. Kniseley, 36 W. Va. 794, 796, 
15 SE 997]; Bennett v. Bennett, 137 
Ky. 17,'121 SW 495, AnnCas1912A 407; 
Wolf v. Eynn, 5 Kulp (Pape Reid 
v. Fields, 83 Va. 26, 1?SBr395: 

{a] To demur is to rest or pause. 
See Demur 18 C. J. p 484. 

{b] Derivation.—‘‘The word ‘de- 
murrer’ comes (as Lord Coke has 
said) from the Latin word ‘demorari’ 
—to abide; and therefore he that 
demurreth in law is said to abide in 
law—moratur or demoratur in lege. 
He will go no further, until the court 
has decided, whether the other party 
has shown sufficient matter in point 
of law to maintain his suit.” Story 
Eq. Pl. § 441 [quot Pickens v. Knise- 
ley, 36 W. Va. 794, 796, 15 SE 997]. 

54. Labarre v. Burton-Swartz Cy- 
press: Co}, 126° La. 982, 53°S 113. , 

55. Demurrer ore tenus see infra 
$b v7, 

Speaking demurrer see infra § 536. 

56. 1 Chitty Pl. (16th Am. ed) p 
694; Sloss-Sheffield Steel, etce., Co. v. 
Milbra, 173 Ala. 658, 55 S 890; “Anony- 
mous, 3 Salk. 122, 91 Reprint 729, 


PLEADING 


5 


Un- 


2 


Bie) Str lor lizn Cb: 
58. St. 4 Anne c 16. 
59. Christmas v. Russell, 5 Wall. 


(U..S.) 290, 18 L. ed. 475 [quot 1 Chit- 
tye-P lps 663i4 
60. See infra § 454. 


61. See infra § 455. 

62. See infra §§ 454, 455. 

63. See infra §§ 454, 455. 

64. See statutory provisions; and 
infra §§ 454, 455. 

[a] Thus (1) in some jurisdictions 


a statutory demurrer is now the rem- 
edy for substantial defects. Allen 
v. Fincher, 187 Ala. 599, 65 S 946; 
Vernon v. Wedgeworth, 148 Ala. 490, 
42 S 749; Evitt v. Lowery Banking 
Co., 96 Ala. 381, 11 S 442; Southern 
Steam Carpet Cleaning Co. v. Gold- 
man, 17 Ala. A. 218, 84 S 478; Dough- 
erty v. Edwards, 25 Ark. 84; Stone v. 
Bennett, 4 Ark. 71; Co-operative San- 
itary Baking Co. v. Shields, 71 Fla. 
110, 70 S 934; State v. Jennings, 47 
Play 302, 35 S-9860) Camp 'v.) Hall, 39 
Fla. 535, 22 S 792; Mehrhof Bros. 
Brick Mfg. Co. v. Delaware, ete., R. 
COF US LEN Se Ei 56S ALG Ay 120" (2) In 
other jurisdictions certain objections 
formerly reached only by demurrer 
are now raised by motion. See infra 
§ 943 et seq. 

[b] In Washington Territory the 


common-law classification was entire- J 


ly abandoned. 
Wash. T. 215. 
yee Ark.—Gordon y. State, 11 Ark. 

Ga.—Manry v. Little, 39 Ga. A. 681, 
148 SE 312. 

Ky.—Brumleve v, Cronan, 176 Ky. 
818, 197 SW 498. 

Me.—Neal v. Hanson, 60 Me. 84. 

38, j = (GUC... 
Corp., 179 Mass. 169, 60 NE 483. 

Tex.—George v. Vaughan, 55 Tex. 
129; Dairy. Region Land Corp. v. 
Harding, (Civ. A.) 266 SW 181. 

Va.—Reid v. Field, 83 Va. 26, 1 SE 
395 [quot Chitty Pl. p 639]. 

Wash.—Lafleur v. Douglass, 1 
Wash. T. 185. 

“A general demurrer is a sugges- 
tion to the court that the facts stat- 
ed in the pleading demurred to, if 
true, do not entitle the plaintiff to 
any relief from the court.” Townes 
Texas Pl: 
vis, (Tex. Civ. A.) 298 SW 443, 447]. 

[a] Definitions.—(1) ‘“‘An objec- 
tion to a pleading, because it does not 
state facts sufficient to constitute a 
cause of action or a defense.” Ky. 
Code Civ. Pract. § 93 [quot Backer 
v. Penn: Lubricating Co., 162 Fed. 627, 
89 CCA 419]. (2) An objection to a 
pleading or any part thereof, for 
want of substance: Cochran v. Peo- 
ple’s Nat. Bank, (Tex. Civ. A.) 271 
SW 433; Gorham v. Dallas, ete., R. 
Co., 41 Tex. Civ. A. 615, 95 SW 551. 
(3) A suggestion that facts pleaded 
do not entitle plaintiff to any relief 
within the court’s jurisdiction. Spen- 


Renton v. St. Louis, 1 


demurrers are either general®® or special.%+ 
statutory enactments such classification has been ap- 
proved,°? modified,®* or abandoned.°* 

[§ 454] 2. General. 
general when no particular ground for demurrer is 
alleged,®® and is sufficient when the pleading de- . 
murred to or any part thereof is defective in sub- 
5 | stance,°® except in case of a general demurrer to a 
plea in abatement which raises questions of form®* 
as well as substance.°§® 
under code, a general demurrer or exception may put 
to test the sufficiency of the grounds relied on as 
constituting the cause of action®® or defense.*° 
demurrer styling itself general cannot be construed 
as special in matter and effect unless it points out the 
particular defect in the pleading attacked." 
exception going to substance, rather than form, will 
usually be deemed general, even though termed “spe- 
cial”?? or “plea in abatement.”7? 
tions a general demurrer has been abolished.** 


p 530 [quot Spencer v. Da-, 


[49 C.J.] 363: 


Under 


A demurrer or exception is 


Whether at common law or 


A 


So an 


In some jurisdic- 


ye v. Davis, (Tex. Civ. A.) 298 SW 

{[b] Demurrer to the entire plead- 
ing is sometimes termed a “general 
demurrer.” Pryor v. Brady, 115 Ga. 
848, 42 SE 223; Wolfe v. Georgia R., 
ete., Co.,.6 Ga. A, 410, 65 SH. 625 \La- 
fleur v. Douglass, 1 Wash. T. 185. 

[c] Failure to plead incorporation 
is not reached by a general demurrer. 
Hunter v. William J. Lemp Brewing 
Co., (Tex. Civ. A.) 46 SW 371. 

66. See infra § 469. 


67. See infra § 506. 

68. See infra § 506. 

69. See infra § 489 et seq. 

70. See infra § 507 et seq. 

71. Southern R. Co. v. Chambers, 


126 Ga. 404, 55 SE 37, 7 LRANS 926; 
Griffin Fuel Supply Co. v. Automo- 


He Ins. Co., 37 Ga. A. 208, 139 SE 
72. James v. New Orleans, 151 La. 


480, 91 S 846; Weatherford, ete., R. 
Co. Vv. Granger, 85 Tex. 574, 22 ‘SW 
959; Smith v. Farrington, (Tex. Civ. 
A.) 8 SW (2d) 317; Waybourn v. 
Spurlock, (Tex. Civ. A.) 281 SW 587; 
Brawner v. Cumbie, (Tex. Civ. A.) 
264 SW 497; Lee v. Purdon First Nat. 
Bank} (Tex. .Civcs AD 254 38IW. oom 
Green v. Owens, (Tex. Civ. A.) 249 
SW 534; Barcus v. J. I. Case Thresh- 
(Tex. Civ.-A.) 197 SW 
Western Union Tel. Co. v. Sam- 
uels, (Tex. Civ. A.) 141 SW 802; Frit- 
ter v. Pendleton, (Tex. Civ. A.) 134 
SW 1186; Donnell v. Currie, 62 Tex. 
Civ. A. 134, 131 SW 88. 

[a] Under court rule it is pro- 
vided, in substance, that a special de- 
murrer shall point out the deficiency 
in pleading and that a general expres- 
sion as to defects shall constitute no 
more than a general exception. Nor- 
wich Union Indemn. Co. v. Wilson, 
(Tex. Civ. A.) 17 SW (2d) 68; Pan- 
handle, ete., R. Co. v. Jackson, (Tex. 
Civ. A.) 8 Sw (2d) 256; Wilson, etc., 
Lumber Co. v. Huggins, (Tex. Civ. 
A.) 3 SW (2d) 599; Shaller v. Allen, 
(Tex. Civ. A.) 278 SW 873; Panhan- 
die, mete. LRaiCoulve Sheik (Tex. Give 
A:) 265 SW 758; Ara vy. Rutland, 
WRexs (@ivgeAs.) 172 SW 993 [rev on 
other grounds (Commn. A.) 215 SW 


445]; Vickrey v. Dockray, (Tex. Civ. 
A.) 158 SW 1160: Southwestern Tel., 
ete., ;Con vy Luckie, (Tex. Civ. A.) 153 


SW 1158; Pfeiffer 
Civ. A.) 107 SW 361. 

73. Orange County v. 
Canal Co., 


v. Wilke, (Tex. 
Cow Bayou 
(Tex. Civ. A.) 143 SW 963. 

74. See statutory provisions. 

[a] In Alabama the statute has 
been construed as abolishing general 
demurrers. Mobile Light, ete:, Co. 
VV. vbortiss, 1O5: sAlas0 3205 e70S 1365 
St. Louis, etc., R. Co. v. Phillips, 165 
Ala. 504, 51 S 688; Louisville, ete., R. 
Co. v. Johnson, 162 Ala. 465, 50 S 300; 
Vernon v. Wedgeworth, 148 Ala. 490, 
42 S 749; Alabama Great Southern 
Evy Coviy; Clark, 136 Ala. 450, 34 S 917; 
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[§ 455] 3. Special. 


stated.7§ 


Union Cemetery Co. v. Alexander, 14 
Ala. A. 217, 69 S 251; Smith v. Dav- 
enport, 12 Ala. A. 456, 68 S 545. 

[b] In Connecticut the statute by 
providing only for special demurrers 
impliedly excludes general demurrers. 
Daury vy. Ferraro, 108 Conn. 386, 143 
A 630; Cornwall v. Hartford, 107 
Conn: 3515-140 A 723. 

{c] In flinois Rev. St. (1874) c¢c 
110 § 24, providing for amendment in 
matters of form or substance at any 
time before final judgment in a civil 
suit, is not intended to require all 
demurrers to be special, in light of 
Rev. St. (1874) ec 7 § 3 and § 6 el 9, 
preserving the distinction between 
general and special demurrers. Mu- 
tual Ace. Assoc. -v. Tuggle, 138 Ill. 
428, 28 NE 1066 [rev on other grounds 
SOMES AY 5097; 

{d] Purpose.—‘The purpose of 
the legislature in thus abolishing 
general demurrers, and confining par- 
ties to a specific statement of the 
causes or reasons on which an objec- 
tion in law to a declaration and an- 
swer is founded, was to give facility 
to suitors in making amendments to 
their pleadings without great delay 
and expense, aS soon as defects ei- 
ther in form or substance were point- 
ed out by a demurrer, and to bring 
the case to speedy and direct issue 
on any matter of law which involved 
the merits of the case.” Washing- 
ton v. Eames, 6 Allen (Mass.) 417, 
420. To same effect. Clay v. Brig- 
ham, 8 Gray (Mass.) 161. 

75. U. S.—Martin v. Barton Iron 
Works, 16 F. Cas. No. 9,157, 35 Ga. 
320. 

Cal.—Semi-Tropic Spiritualists’ As- 
soe. v. Johnson, 163 Cal. 639, 126 P 
488. 

Ga.—Manry v. Little, 39 Ga. A. 681, 
148 SH 312; Pelham v. . Raw- 
leigh Co., 33 1Ga. A 356, 126 SE 302; 
Douglas, ete., R. Co. v. Swindle, 3 
Ga. A. 550, 59 SE 600. 

Ill. Bogardus v. Trial, 2 Ill. 63. 

Me.—Neal v. Hanson, 60 Me. 84. 

Pa.—Com., y. Cross Cut ‘R. Co., 53 
Pa. 62. 

Tex.—Williams v. Warnell, 28 Tex. 
610; Dairy Region Land Corp. Vi 
Harding, (Civ. A.) 266 SW 181. 

[a] Thus “a demurrer to a peti- 
tion in an action of complaint for 
land, which states that ‘No sufficient 
description of the real estate sued for 
is set up in the plaintiff's petition,’ 
and that the ‘petition does not spe- 
cifically show that the land sued for 
is any portion of the land set up in 
paragraph one of the plaintiff's peti- 
tion,’ is a special demurrer.’ Morton 
Realty Co. v. Molder, 164 Ga. 774, 139 
SE 543. 

[b] “Where the essential facts 
are stated defectively or without 
clearness or appear by necessary im- 
plication, the defects may only be 
reached by special demurrer.” Semi- 
Tropic Spiritualists’ Assoc. v. John- 
son, 163 Cal. 639, 642, 126 P 488. 

[ec] Demurrer to a particular par- 
agraph of pleading is not necessarily 
changed from a general to a special 
demurrer. Douglas, ete., R. Co. v. 
Swindle, 2 Ga. A. 550, 59 SE 600. 

Specification of defects see infra § 
521 et seq. 

76. See statutory provisions. 

fa] In Kentucky Civ. Code Pract. 
§ 92 defines a “special demurrer” as 


A demurrer or exception is 
special when the particular imperfection is pointed 
out and insisted upon as a ground of demurrer.*® 
“Special demurrer” has been defined by some stat- 
utes’® and is requisite when the objection is only to 
the form of the pleading.” A special exception is an 
objection to the form in which a cause of action is 
But defects of substance which might be 
availed of under a general demurrer or exception can 
be taken advantage of on special demurrer or excep- 
tion, although not specified;7° and if the pleader at- 


PLEADING 


(1) an objection to a pleading which 
shows that the courts have no juris- 
diction of defendant (Thraves_ v. 
Bankers’ Oil Co., 196 Ky. 362, 244 SW 
698; Louisville, ete., R. Co. v. Mitch- 
ell, 162 Ky. 253, 172 SW 527; 
v. Drake, 145 ee 13, 140 SW 53; 
isville, éte., SOO Ve Herndon, 126 
Sve eS) 104 Rw Nidicy ol te yaley 1059), 
(2) or of the subject of the action 
(Thraves v. Bankers’ Oil Co., supra; 
Louisville, ete., R. Co. v. Mitchell, 
supra; ~ Louisville, -ete., R. Co. v. 
Herndon, supra), (3) or that plaintiff 
has not legal capacity to sue (Louis- 
ville, ‘ete. WR. Co: Vv. Merndonwsupra)): 

77. See infra §§ 470-472. 

78. Frosh v. Swett, 2 Tex. 485; 
Cochran v. People’s Nat. Bank, (Tex. 
Civ. A.) 271 SW 4338. 

[a] Mere reasons assigned why a 
general demurrer should be sustained 
are not special exceptions. New York 
L. Ins. Co. v. Malone, (Civ. A.) 95 SW 
585 [mod on other grounds 100 Tex. 
250, 98 SW 380, 99 SW 403]; Nixon 
v. Malone, (Civ. A.) 95 SW 577 [mod 
on other grounds 100 Tex. 250, 98 SW 
380, 99 SW 403]. 

79. See infra § 469. 

80. Roach v. Scogin, 2 Ark. 128; 
Hawkins v. Elston, 58 Colo. 400, 146 


Terrell 
Lou- 


P 254; Lomax v. Bailey, 7 Black. 
(Ind.) "599; Com. v. Cross Cut R. Co., 
53 Pa. 62 


81. The Reveille v. Case, 9 Mo. 296. 

[a] In Texas it has been said that 
a special demurrer includes a general 
one. Snow v. Gallup, 57 Tex. Civ. A. 
572, 123 SW 222. 

82. See statutory provisions. 

83. Ala.—Obercrombie v. Knox, 9 
Port. 629; Burford v. Cunningham, 2 
Port. 244, 

Ark.—Dougherty v. Edwards, 25 
Ark. 84; Jordan v. Hart, 14 Ark. 184; 
Stone v.. Bennett, 4 Ark. 71. See 
Chandler v. Byrd, 5 F. Cas. No. 2,591b, 
Hempst. 222 (construing Arkansas 
statute). 

Ind.—Johnson v. Brown, 130 Ind. 
534, 28 NE 698. 

Mass.—Bean v. Green, 4 Cush. 279. 

N. J.—Mehrhof Bros. Brick Mfg. 
Co. v. Delaware, ete., R. Co., 51 N. 
J. L. 56, 16 A 12; Graffin v. Jackson, 
40 N. J. L. 440. 

N. Y.—Marie v. Garrison, 83 N. Y. 
14; Bottom v. Chamberlain, 21 Misc. 
556; 47 NMS iese 

Va.—Norfolk, ete., R. Co. v. Wood, 
99 Va. 156, 37 SE 846; Norfolk, etc., 
Re Cos iws Ampey 985 Via. 0108; 25: SE 
226; Smith v. Lloyd, 16 Gratt. (57 
Va.) 295. 

W. Va.—Coyle v. Baltimore, 
Re Corelle Wee Viaiods 

Ont.—Chase v. Scripture, 14 U. C. 
Q. B. 493. 

[a] In Connecticut special demur- 
rers are still in use. Andrews v. 
Thayer, 40 Conn. 156; Havens v. Hart- 
ford, ete;,,.R.~ Co.,, 28%Conn: 69) Hav- 
ens v. Hartford, etc., Ri: Co., 26 Conn. 
220; Darrow y. Langdon, 20 Conn. 
288; Canfield v. Merrick, 11 Conn. 
425; Bradley v. Davenport, 6 Conn. 
1. See Church v. Meeker, 34 Conn. 
421 (special demurrer is proper form 
of objection to misjoinder of causes 
of actions), 

[b] In federal courts, under the 
Judiciary Act of 1789, special de- 
murrers are expressly authorized. 
Cage y. Jeffries, 4 F. Cas. No. 2,287, 
Hempst. 409. 


etc., 


[§§ 455-456 


tempts to draw a special demurrer, but fails ade- 
quately to specify the grounds, it may be deemed a 
general demurrer.*° 
special grounds a general one is nevertheless to be 
regarded as a special demurrer.** 
tions special demurrers have been abolished by stat- 
ute, either expressly*? or by necessary implication.** 

[§ 456] C. Frivolous Demurrer or Exception.** A 
frivolous demurrer is one which raises no serious 
question of law.*® 
clearly without merit on its face,®® intended for 


A demurrer which adds to its 


In some jurisdic- 


To be held frivolous it must be 
pur- 


[ec] Statute of amendments enact- 
ing that no process shall be abated, 
arrested, or reversed for want of 
form does not operate to abolish spe- 
a demurrers. Bean v. Ayres, 67 Me. 


84. Motion fox piidemene on plead- 
ing see infra § 9 

Motion to eae see infra § 988. 

85. New Bern Banking, etc., Co. v. 
Duffy, 156 N. C. 83, 72 SE 96; Morgan 
v. Harris, 141 N. con 258s 54 SE 381; 
Johnston v. Pate, 83 N. C. 110. 

[a] Where a question of law or 
fact, fit for consideration or discus- 
sion, is raised by demurrer, it will not 
be deemed frivolous. New Bern 
Banking, etc., Co. v. Duffy, 156 N. C. 
83, 72 SE 96. 

[b] Demurrers held frivolous.— 
MacMahon v. Simon, 128 App. Div. 
921, 112 NYS 1110; Gannon v. Myars, 
3 NYSt 199, 11 NYCivProc 187; Por- 
ter v. Grimsley, 98 N. C. 550, 4 SE 
529; Hurst v. Addington, 84 N. C. 143; 
Dunn v. Barnes, 73 _N. C. 273; Fergu- 
SON: iV.) -Lroop;. a6 & WAS! oo U1 Coe. 
Strauss, 11 Wis. 72; Leggett v. Jones, 
10 Wis. 34. 

[ec] Demurrers held not frivolous. 
—Wood v. Sidney Sash, etc., Co.; 146 
N. Y. 25, 40 NE 501 [aff 80 Hun 604 
mem, 31 NYS 1135 mem]; Ginsbérg 
v. Automobile Coaching Co., 151 App. 
Div... 627,. 41386 NYS: 354; Delmar \v 
Kinderhook Knitting Co., 134 App. 
Div. 558, 119 NYS 705; Hood v. Hoff- 
man, 132 App. Div. 923, 116 NYS 892; 
Manne v. Carlson, 49 App. Div. 276, 
63 NYS 162; Goodwin v. Cobe, 24 
Misc. 389, 53 NYS 415; Smith v. Par- 
ker, 153 NYS 910; Chemical . Nat. 
Bank vy. Carpenter, 9 AbbNCas (N. Y.) 
301; Troy, etc., Gold Min. Co. v. Snow 
Lumber Co., 170 N. C. 273, 87 SE. 40; 
Cottrill v. Cramer, 40 Wis. 555; Sage 
v. McLean, 37 Wis. 357; Cobb v. Har- 
rison, 20 Wis. 625; Howland v. Ken- 
osha County, 19 Wis. 247; Eaton v. 
Gillet, 17 Wis. 435; Clapp v. Preston, 
15 Wis. 548; Walton v. Goodnow, 13 
Wis. 661; McConihe v. McClurg, 13 
Wis. 454; Cahoon v. Wisconsin Cent, 
RiiGo;, 0) Wis), 22905 Warmers eec., 
Bank v. Sawyer, 7 Wis. 379; Ross v. 
Bucke, 14 Ont. Pr. 638; Brice v. Mun- 
ro, 10 Ont. Pr. 548. 

86. U. S.—kKeasbey, etc. Co. v. 
Philip Cary Mfg. Co., 110 Fed. 748. 

Minn.—Olsen v. Cloquet Lumber 
Co., 61 Minn. 17, 683 NW 95; Hatch, 
ete,, Co. V. Schusler, 46 Minn. 207, 48 
NW 782; Perry v. Reynolds, 40 Minn. 
we a NW 471. 


N. Y.—Posner v. Rosenberg, 149 
AD Dee Dives2te. a looe INIY Sem (O04 geeS 
NyCivProcNS 174; Shaw v. Feltman, 
99’ App. Div. 514, 91 «NYS 114; Ran- 


kin v. Bush, 93 App. Div. 181, 87 NYS 
539; Viasto Vv. Varelopoulos, 738 App. 
Div: 145,76 NYS Ti; Schatfersv. 
Holwill, 46 App. Div. 93, 61 NYS 399; 
Kirkbride v. Wilgus, 87 Misc. 519, 15 
NYS 1036; Barkley v. Williams, 28 
Mise. 459, 59 NYS 1038; Hopper v. 
Ersley, 3 Misc. 340, 22) NYS 1050; 
Steel v. Gray, 117 NYS 93168 Neefus 
v. Kloppenburgh, 2 CodeRep 76; 
Kane v. Scofield, 2 Cai. 868, Col. & C. 
Cas. 414. 

N. C.—Black.v. Gentery, 119 N. C. 
502, 26 SE 438. 

Wis.—Cottrill v. Cramer, 40 Wis. 
5dby Ferguson v. Troop, 16 Wis. 571; 
Farmers’ etc., Bank y. Sawyers, 7 
Wis. 379. 


—— 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 456-458] 


poses of delay,$? made in bad faith,®® and such that, 
upon bare inspection,®® without argument,®® exami- 
or deliberation®® the infirmity 
A demurrer will not be condemned as 
frivolous because it is based on a doubtful question of 
law,°®* or because it is clearly not well taken on au- 
And an unauthorized demurrer, 
through misapprehension, is not for that reason 
Judgment may be entered where an in- 
terposed, but overruled, demurrer is frivolous and no 
leave to file an answer is requested,®’ or an answer is 
refused by the court in the exercise of its sound dis- 
An exception, which on its face is frivo- 
lous and puts nothing at issue, need not be set for 
trial;°® and where it is filed together with an answer, 
it cannot prevent a cause from being 

[§ 457] D. Right to Demur or Except—l1. In Gen- 
A party has a right to demur in a proper 


nation,®? research,” 
appears. 


thority.°5 


frivolous.®® 


eretion.?§ 


eral. 


PLEADING 


probate court.® 


filed 


ception Lies. 


to. 


put at issue. 


rable.1§ 


case,” except where demurrers have been abolished.* 


[a] Unless palpably groundless 
and untenable, a demurrer will not be 
expunged as frivolous. Neefus vv. 
Kloppenburgh, 2 CodeRep (N. Y.) 76; 
Black v. Gentery, 119 N. C. 502, 26 SE 
43; Cottrill v. Cramer, 40 Wis. 555. 

87. Keasbey, etc., Co. v. Philip 
Cary Mfg. Co., 110 Fed. 748; Olsen 
v. Cloquet Lumber Co., 61 Minn. 17, 
63 NW 95; Hatch, etc., Co. v. Schus- 
ler, 46 Minn. 207, 48-NW 782; Perry 
v. Reynolds, 40 Minn. 499, 42 NW 471; 
Shaw v. Feltman, 99 App. Div. 514, 
91 NYS 114; Rankin v. Bush, 93 App. 
Div. 181, 87 NYS 539; Vlasto v. Vare- 
lopoulos, 73 App. Div. 145, 76 NYS 
771; Schaffer v. Holwill, 46 App. Div. 
98, 61 NYS 399; Steel v. Gray, 117 
NYS 936; Neefus v. Kloppenburgh, 
2 CodeRep (N. Y.) 76; Farmers’, etc., 
Bank v. Sawyer, 7 Wis. 379. 

88. Keasbey, etc. Co. v. Philip 
Cary Mfg. Co., 110 Fed. 748; Olsen v. 
Cloquet Lumber Co., 61 Minn. 17, 63 
NW 95; Hatch, etc., Co. v. Schusler, 
46 Minn. 207, 48 NW 782; Perry v. 
Reynolds, 40 Minn. 499, 42 NW 471; 
Posner vy. Rosenberg, 149 App. Div. 
272, 133 NYS 704, 3 NYCivProcNS 
174; Hildreth v. Mercantile Trust Co. : 
112 "App. Div. 916, 98 NYS 582; Shaw 
v. Feltman, 99 App. Div. 514, 91 NYS 
114; Rankin v. Bush, 93 App. Div. 181, 
87 NYS 539; Vlasto v. Varelopoulos, 
73 App. Div. 145, 76 NYS 771; Schaf- 
fer v. Holwill, 46 App. Div. 93, 61 NYS 
399: Steel v. Gray, 117 NYS 936; 
Farmers’, etc., Bank v. Sawyer, 7 Wis. 
379; Van Slyke v. Carpenter, 7 Wis. 
1735 


89. Keasbey, etc., Co. v. Philip 
Cary Mfg. Co., 110 Fed. 748; Olsen 
.v. Cloquet Lumber Co., 61 Minn. 17, 
63 NW 95; Hatch, etc., Co. v. Schus- 
ler, 46 Minn. 207, "48 NW 782; Perry 
Vv. Reynolds, 40 Minn. 499, 42 NW 471; 
Hurlbut v. Schulenburg, 17 Minn. 22; 
Posner v. Rosenberg, 149 App. Div. 
27 soe NS. 104.08, INVCiveroens 
174; Hildreth v. Mercantile Trust CO 
112 App. Div. 916, 98 NYS 582; Shaw 
v. Feltman, 99 App. Div. 514, 91 NYS 
114; Rankin v. Bush, 98 App. Div. 
181, 87 NYS 539; Viasto v. Varelopou- 
los, 73 App. Div. 145, oom INV Sait (eles 
Schaffer v. Holwill, 46 App. Div. 93 
61 NYS 399; Steel v. Gray, 117 NYS 
936; Zimmele v. American Plaster 
Board: 'Co:, 21. NYS» 846; Cottrill |v. 
Cramer, 40 Wis. 555; Ferguson v. 
Troop, 16 Wis. 571; Clapp v. Preston, 
dione Waist) no43r Cahoon v. Wisconsin 
Centigh: Co., 10 Wis. 290; Farmers’, 
ete., Bank v. Sawyer, 7 Wis. 379; Van 
Slyke v. Carpenter, 7 Wis. 173. 

90. Keasbey, etc., Co. v. Philip 
Cary Mfg. Co., 110 Fed. 748; Olsen 
v. Cloquet Lumber Co., 61 Minn. 17, 
63 NW 95; Hatch, etc., Cg. v. Schus- 
‘ler, 46 Minn. 207, 48 NW 782; Perry 
v. Reynolds, 40 Minn. 499, 42 NW 
471; Delmar v. Kinderhook Knitting 
Co. le4tApp. Dive 558, 119 NWS 055 
Hildreth v. Mercantile Trust Co., 112 
App. Div. 916, 98 NYS 582; Shaw v. 


| 


Feltman, 99 App. Div. 514, 91 NYS 
114; Rankin v. Bush, 93 ‘App. Div. 
181, 87 NYS 539; Viasto v. Varelopou- 
losse 3 “App. Dives 45,116 NY Sai 71s 
Schaffer v. Holwill, 46 ‘App. Div. 93, 61 
NYS 399; Kirkbride v. Wilgus, 37 
Misc. 519, 75 NYS 1036; Barkley v. 
Williams, 28 Misc. 459, 59 NYS 1038; 
Kips Bay Brewing, etc., Co. v. J. H. 
Tooker Printing Co., 174 NYS 686; 
Steel v. Gray, 117 NYS 936; Camp- 
bell v. Friedlander, 29 NYS 790; Cot- 
trill v. Cramer, 40 Wis. 555; Sage v. 
McLean, 37 Wis. 357; Ferguson v. 
Troop, 16 Wis. 571; Clapp v. Preston, 
15 Wis. 543; Walton v. Goodnow, 13 
Wis. 661; McConihe v. McClurg, 13 
Wis. 454; Farmers’, etc., Bank v. 
Sawyer, 7 Wis. 379. 

91. Clapp v. Preston, 15 Wis. 543; 
McConihe v. McClurg, 13 Wis. 454; 
Cahoon v. Wisconsin Cent. R. Co., 10 
Wis. 290. 

92. Cottrill v. Cramer, 40 Wis. 555; 
Sage v. McLean, 37 Wis. 357; Cahoon 
v. Wisconsin Cent. R. Co., 10 Wis. 290. 

93. Sage v. McLean, 37 Wis. 357. 

94. Peo. v. McClellan, 53 Misc. 469, 
105 NYS 223; Chauncey v. Lawrence, 
15 AbbPr (N. Y.) 106. 

95. Lattimer v. New York Metallic 
Spring Co., 9 AbbPr (N. Y.) 207 note; 
Phelps v. Ferguson, 9 AbbPr (N. Y.) 
206, 19 HowPr 143; Wilmington Bank 
v. Barnes, 4 AbbPr (N. Y.) 226 


96. Quin v. Chambers, 8 N. Y. Su- 
per. 673. 
es Seale v. McLaughlin, 28 Cal. 
98. Morgan v. Harris, 141 N. C. 358, 


54 SE 381. 


soo Orleans Bank v. Rice, 13 La. 
[a] An exception is frivolous 


which, based on the ground that the 
name of the party making it is incor- 
rectly given, does not disclose the 
true name. Broadwell v. Kelly, 14 
La. Ann. 456. 

1. Broadwell v. Kelly, supra. 

2. Grounds see infra § 467 et seq. 

38. Bowers v. Fuhrmann, 28 Pa. 
Distr 125, 

[a] In England (1) no demurrer is 
allowed for any purpose. in ).re 
Batthyany, 32 Wkly. Rep. 379. (2) 
Under English Rules, Order XXV, the 
same result may be had: First, by 
raising on the pleadings a question 
of law, so that the parties may have 
it decided quickly; second, by raising 
on the pleadings the question wheth- 
er any reasonable cause of action or 
answer is disclosed, in which case 
the court may order the pleading. to 
be struck out, not necessarily dispos- 
ing of the whole action; and third, 
in case pleadings show a frivolous or 
vexatious action of defense, the whole 
action may be dismissed, or ordered 


stayed, or judgment entered. Burs- 
tall v. Beyfus, 26 Ch. D. 35. 
[b] In Manitoba, under Kings 


Bench Rules, the plea of demurrer is 
still a proper pleading. Gardiner v. 


But, except when authorized by statute,* 
may be considered as irregular or unwarranted in 
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a demurrer 


Waiver. The right to demur is not waived by eall- 
ing for a bill of particulars,® although it is waived by 
the filing of an answer.’ 

[§ 458] 2. Pleadings to Which Demurrer or Ex- 
A demurrer addresses itself to a plead- 
ing which, however defective, or insufficient it may 
be, is properly in court.® 
demand,!° answer or plea, with some exceptions,'+ 
reply,?? or subsequent pleadings,’® may be demurred 
So an amended pleading may be demurred to.*# 
A demurrer lies to a supplemental pleading but only 
to a limited extent.1® 
to a demurrer.?® 

Matters not constituting pleading!” are not demur- 
A demurrer does nct lie to a record.?® 


Thus, a complaint,? cross 


But there can be no demurrer 


Bickley, 15 Man. 354; Rex v. Hyde- 
Robertson, Ltd., [1927] 3 WestWkly 


567. 

In Ontario (1) Consol. Rules 
of Pract. (1897) rule 259 prohibits 
demurrers in civil actions (Bristol 
v. Kennedy, 4 OntWN 537, 23 OntWR 
685, 8 DomLR 750), (2) the remedy 
having the same purpose being the 
privilege of raising points of law in 
a “statement of defense,” discretion 
being vested in the court as to wheth- 
er the point of law raised should be 
decided before trial or not (Stevens v. 
Moritz, 5 OntWN 421, 25 OntWR 453, 
14 DomLR 699; Bristol v. Kennedy, 
supra). 

[d] In Quebec. a defendant, not 
demurring according to .Civ. Pract. 
Code, art 192, who files a defense in 
law in the form used under the old 
code and then sets down such defense 
for hearing, thereby makes the pro- 
cedure regular and plaintiff cannot 
have the defense in law set aside. 
Montreal Park, etc., R. Co. v. St. Lou- 
is, 16 Que. Super. 335. 

4 See statutory provisions. See 
Leggett v. Meyers, 1 Ida. 548 (con- 
cote Civ, Pract. Act $$) 478, 5323 


5. Coleman v. Lamar, 40. Miss, 
775; Ricard v. Smith, 37 Miss. 644; 
Robbins v. McMillan, 26 Miss. 434; 
Hardy v. Gholson, 26 Miss. 70. = 
arte Mulvey v. Staab, 4 N. M. 50, 12 

7. Ohlin v. Kowner, 96 Conn. 394, 
114 A 117. 

8. Goodrich vy. Alfred, 72 Conn. 
257, 438 A 1041. 

9. See infra § 487. 


10. See infra 512. 

11. See infra §§ 506, 507, 

12. See infra § 514. 

13. See infra § 514. 

14. See infra § 764 et seq. 

15. See infra § 810. 

16. Davies v. Gibson, 2 Ark. 115 
[quot 1 Chitty Pl. p 705]; Smith v. 


Brown, 6 HowPr (N. Y.) 383; 
Vv. Bierel, 16 Ont. Pr. 148 

17. See supra § 7. 

18. Dulin v. Johnson, 216 Ala. 393, 
113 S 397; Fairmont Creamery Comve 
Darger, 178 Iowa 732, 160 NW 239; 
Glenn v. Missouri Pac. R. Co., 87 Kan. 
391, 124 P 420; Graft v.- Dougherty, 
139 Mo. A. 56, 120 SW 661 

[a] Issue ‘cannot be demurred to, 
Fairmont Creamery Co. v. Darger, 178 
Iowa 732, 160 NW 239. 

[b] Motion (1) cannot be chal- 
lenged by demurrer. _Graff v. Dough- 
erty, 139 Mo. A, 66, 120 SW 661. (2) 
“When a motion is made to strike or 
dismiss an adversary petition or 
pleading, our practice does not sanc- 
tion a demurrer to the motion, but the 
court will proceed to grant or deny 
the motion according to its merits.” 
Dulin v. Johnson, 216 Ala. 393, 396, 
113, S, 397. 

19. Melvin v. Melvin, 
1288, 201 NW 7%; Witousek v, 


Mackey 


198 Iowa 
Ideal 
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[§ 459] 3. Cumulative Character and Remedy. It 
is no objection to a demurrer that the defect might 


have been urged in another way.?° 


[§ 460] E. Necessity for Demurrer or Exception. 
Although it has been said that the court can, on final 
submission, determine the sufficiency of the pleadings 
without interposition of a demurrer,” the sufficiency 
not only may,” but, in certain cases, as under stat- 
ute?® or where objections are curable by amend- 
ment,”** must be objected to by demurrer. 

[§ 461] F. Who May Demur or Except. 
several defendants are joined and no cause of action 
is alleged against one of them, he may demur sepa- 
rately,”° but a joint demurrer cannot be sustained.?°® 
One defendant cannot except?’ or demur?’ on the 
ground that the complaint or petition shows no cause 
of action against another defendant. 
fact that the petition or complaint is sufficient as to 
one defendant who does not demur will not defeat a 
demurrer by another defendant on the ground no 
Whether or not one de- 


cause of action is stated.?® 


Food Products Co., 197 Iowa 839, 197 
NW 912. 

20. Thompson v. Haislip, 14 Ark. 
220; Wolf v. Schofield, 38 Ind. 175; 
Bausman v. Woodman, 33 Minn. 512, 
24 NW 198. 

[a] Thus the fact that a com- 
plaint may be attacked by a motion 
for a bill of particulars does not im- 


pair the right to demur. Wolf v. 
Schofield, 38 Ind. 175. 
21. Nelkamp vy. Damron, 219 Ky. 


517, 293 SW 1081. 

22. Klofski v. Railroad Supply Co., 
235 Ill. 146, 85 NE 274; Security 
Trust Co. v."Parpey,, 182. Til, 52)>54 


NE 1041; ‘Chicago, etc., R. Co. v. Har- 
wood, 90 Ill. 425; Roberts v. Corby, 
86 Ill. 182. 


23. Jones v. McNealy, 114 Ga. 393, 
40 SE 248. 

24.. McConnon'v. Kirby, 211 Ala. 
440, nao S 764; Watkins v. Brown, 14 
Ga. A. 99, 80 ‘SE 212 

25. Louisville, éte., ise Co. v. Lynne, 
199 Ala. 631, 75 S 14; Polack v. Run- 
kel, 56 App. Div. 365, (YPN IES ee Hoos 
Arzbacher v. Mayer, 53 Wis. 380, 10 
NW 440. 

Effect of demurrer see infra § 540. 

26. See infra § 540. 

27. Springer v. Collins, (Tex. Civ. 
A.) 108 SW 758. 

28. Hawaii.—Mendonca v. Naka- 
mura, 23 Hawaii 261, 266 [cit Cyc]. 

Ind.—Lake Erie, etc., R. Co. v. Char- 
man, 161 Ind. 95; 67 NE 923; _Holz- 
man v. Hibben, 100 Ind. 338. 

N. ¥.—Schilling Co. v. Reid, 94 
App. Div. 500, 87 NYS 1115; Boston 
Base Ball Assoc. v. Brooklyn Base 
Ball Club, 37 Misc. 521, 75 NYS 1076. 

S. C.—Rock Hill First Trust, ‘etc., 
Bank v. Spratt, 122 S. C. 48, 113 SE 
473; Rock Hill First Trust, etc., Bank 
v. Pruitt, 121 S. C. 484, 113 SE 469. 

Wis.—Bronson vy. Markey, 53 Wis. 
98,10 NW 166. 

[a] Thus where a demurrer to a 
complaint by one of defendants is 
interposed to a part involving the 
rights of a codefendant not shown to 
have been a party to the demurrer or 
to have had any knowledge of it, the 
demurrer should have been_ over- 
ruled. Scheper v. Scheper, 115 S. C. 
421, 106 SE 33° 

29. Berford v. New York Iron 
Mine, 56 N. Y. Super. 236, 4 NYS 836. 

30. Webb v. Vanderbilt, 39 N. Y. 
Super. 4. 

81. -See codes and practice acts. 

32. Stuart v. Blatchley, 77 Hun 
425, 28 NYS 800 [aff 8 Mise. 472, 29 
NYS 547]. 

83. See Parties §§ 333-475. 

34. O’Connor vy. eee Passen- 
ger, etc., Co., 184 N. Y. 46, 76 NE 
1082; Nichols v. Drew, 94 N. Y. 22; 
D: S) Life Ins. Co. v. Jordan, 46 Hun 


iC, 517, 142 SE 761; 


165 Ala. 504, 
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fendant has answered has no effect unen the right of 
another defendant to demur.*° 


It has been said that 


under the code practice*+ one defendant cannot de- 


Misjoinder. 


Where 


ant.?§ 
However, the 


in general, it is 
‘ing? by raising 
in the pleading 


(N. Y.) 201, 21 AbbNCas 330; Barton 
v. Speis, 5 Hun (N. Y.) 60; Plankin- 
on v. Hildebrand, 89 Wis. 209, 61 NW 
39. 

35. Peo. v. U. S. Equitable L. As- 
eure Soc., 124 App. Div. 714, 109 NYS 

36. St. Paul Land Co. v. Dayton, 
37 Minn. 364, 34 NW 335. 

37. Mercantile Trust Co. v. Stock- 
ton Terminal, etc., R. Co., 44 Cal. A. 
558, 186 P 1049. 

38. See cases infra this note. 

[a] Thus it has been said that the 
office of a demurrer is: (1) To admit 
the facts as alleged but declare them 
to be insufficient upon which to predi- 
cate a cause of action or assert a de- 
fense. Passmore v. Nix, (Tex. Civ. 
A.) 255 SW 482; Jefferson v. Scott, 
(Rex, Civ, 2As) Lomo oun (2s aL. 
admit the truth of the facts alleged 
in the pleading against which it is 
levied and to invoke judgment of the 
court thereon. Pidgeon v. ‘United R. 
Co., 154° Mo. A. 20, 133 SW -130. (3) 
To deal with the sufficiency of alle- 
gations actually made. Crowley v. 
Calhoun, -161 -Ga. 354, 130 (SH 563; 
Constitution Pub. Co. v. Stegall, 97 
Ga. 405, 24 SE 33. (4) To determine 
the legal sufficiency of a pleading, ad- 
mitting, for the purpose, the truth of 
all the matters and things alleged 
therein. Ballinger v. Thomas, 195 N. 
Davies v. Blom- 
berg; 185: N.! C. 4965) £17 SE 497, .°C5) 


‘Specifically to point out the defects 


in pleadings to which it is directed, 
in order that the opposite party may 
have an opportunity to cure the de- 
fect by amendment. Mobile Light, 
ete., Co. v. Portiss, 195 Ala. 320, 70 S 
136; St. Louis, ete., R. Co. v. Phillips, 
51S 638; Bryant v. Ala- 
bama Great Southern R. Co., 155 Ala. 
368, 46 S 484. (6) To test the suffi- 
ciency of the complaint. Brown v. 
Siemens, 117 Or. 583,:245 P 510. 

[b] Office of general demurrer is: 
(1) To discover whether the pleadings 
demurred to disclose the existence 
of any cause of action or cause of de- 
fense (Hudson v. Wheeler, 34 Tex. 
356; Warner v. Bailey, 7 Tex. BL Ts 
Kinkead v. Clark, (Tex. Civ. A.) 239 
SW 717) (2) or whether the pleader 
is entitled to any relief (Darr v. Ber- 
quist, 63 Nebr.-713, 89 NW 256). (3) 
To test the legal sufficiency of the 
cause of action or of the defense in- 
terposed, and not the form of plead- 
ing. Harrington v. Galveston Coun- 
ty, 14, Tek Ac’ Civil Seas Wo) oS 
same effect Mecaskey v. Dunlap, (Tex. 
Civ. A.) 276 SW 944. (4) “Not to. de- 
termine the question of equitable cog- 
nizance, but the question of law. 
Does the complaint state facts suffi- 
cient to constitute a cause of action?” 


‘Tex, A. Civ. 


mur to the answer of a codefendant unless there is a 
special statute permitting it.>? 
fects .or other objections to parties are treated else- 
where in this work.?* 
A defendant may demur or except 
for misjoinder of causes of action if any of the de- 
fendants are not affected by all causes of action set 
up,?* whether demurrant is affected by all or one or 
more of the causes alleged.*> 

Failure to serve summons on one defendant carinot 
be made a ground for demurrer by another defend- 


Demurrers for de- 


One not a party has no right to demur.*? 
[§ 462] G. General Purpose and Function. While 
the office of a demurrer has been variously stated,*§ 


to sweep away a defective plead- 


issues of law upon the facts stated 


demurred to,*® and not to allege 


Pape ov. Pratt Inst, 
147, 149, 111 NYS 354. 

[c] Office of special demurrer is: 
(1) Clearly and specifically to point 
out the imperfection in the pleading 
attacked. Dunn v. Freeman, 24 Ga. A. 
504, 101 SE 3938. (2) To compel plain- 
tiff to state the ground of complaint 
plainly, fully, and distinctly where he 
has not done so. Wrightsville, etc., 
R. Co. v. Vaughan, 9 Ga. A. 371, 71 SE 
691. (3) To eliminate all improper, 
superfluous, and unnecessary matter, 
or to compel plaintiff to give defend- 
ant definite and specific information 
with sufficient fullness and certainty 
to enable him to make his defense, 
or, upon plaintiff's refusal so to do,. 
to send his case out of court. Rich- 
mond, etc., R. Co. v. Mitchell, 95 Ga. 
78, 22 SE 124. (4) “To point out de- 
fects in the pleadings so that they 
may be amended.’ Western Union 
Tel. Co. v. ‘Cates, (Civ. A.).-1382 SW 
92, 93.[aff 105 Tex. 324, 148 SW 281]. 
(5) To point out the defect in a plea 
insufficient in law to constitute a 
valid defense, and thus inform the 
adversary of the insufficiency so as 
to permit amendment. St. Louis, ete., 
R. *Co: (vie Phillips, 165 “Ala. 504. 51 S 
638; Alabama Great Southern R. Co. 
v. Clark, 136 Ala. 450, 34 S 917. 

[ad] Office of exceptions is similar 
to that of special demurrer in the 
English pleadings, that is, not only 
to question the existence of any cause 
of action or ground of defense, but to 
point out particularly wherein the 
pleading is defective. 
Bailey, 7 Tex. 517. 

[e] Office of special exception is: 
(1) To point out defects in pleadings. 
Western Union Tel. Co. v. Steele, 
(Tex. Civ. Av) 110 Swe 546..> (2) To 
point out some special ground of ob- 
jection to the manner of pleading the 
cause of action or matter of defense. 
Harrington v. Galveston County, 1 
Cases. (912. 

Specification of grounds for demur- 
rer see infra § 521 et seq. 

39. Standard Fashion Co. v. Siegel- 
Cooper Co., 157 N. Y. 60, 51 NE 408, 68 
AmSR 749, 43 LRA 854; Morrell v. 
Ball, 45 App. Div. 584, 61 NYS 405; 
Maltin v. Royal Petticoat Co., 147 
NYS 545. 

40. U. S.—Star Ball Retainer Co. 
v. Klahn, 145 Fed. 834; Hostetter Co. 


127 App. Div. 


v. E. G. Lyons Co., 99 Fed. 734. 
Ala.—Murphy v. Farley, 124 Ala, 
279, 27 S 442. 


Ark.—Hastings v. U. S. Fidelity, 
ete., Co!, 116 Ark. 220, 172:‘SW 1016. 

Cal.—Brennan v. Ford, 46 Cal. 7. 

Conn.—Miller v. Cross, 73 Conn. 538, 
48 A 213; Havens vy. Hartford, ete; R. 
Co., 28 Conn. 69; Pease vy. Phelps, 10 
Conn. 62. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Warner v.. 


§ 462] 


facts.4! It does not necessarily test the rights of the 
parties but merely the mode of statement in the 
pleadings demurred to,*? testing the rights involved 
only so far as they are correctly stated in the plead- 
It should be used to test the legal sufficiency 


ing. 43 


Fla.—State v. Atlantic Coast Line 
R. Co., 77 Fla. 366, 81'S 498 


Ga.—Crowley v. Calhoun, 161 Ga 
354, 130 SE 563. 
Dil.— Wood v. Papendick, 268 Ill. 


383, 109 NE 266. 
Ind.—Potts v. State, 75 Ind. 336. 
Ky.—Stephens vy. Stephens, 189 Ky. 
561. 225 SW 364. 
Mass.—Batchelder v. Batchelder, 2 
Allen 105. 
ae ee v. Ford, 23 Miss. 


Mo.—Pidgeon v. United R. Co., 154 
Mo. A. 20, 133 SW 130. 

Nebr.—Darr v. Berquist, 63 Nebr. 
713, 89 NW 256. 

N. M.—Mulvey v. Staab, 4 N. M. 
50, 12) P* 699: 

N. Y.—Hirsch v. New England Nav. 
Co., 200 N. Y. 263, 93 NE 524; Lewis 
ve, Cook, 150 N.v¥. 1638, 44 NE 778; 
Cashman v. Reynolds, 123 N. Y. 138, 
25 NE 162,..25 AbbNCas’ 392, ; 19 
NYCivProc 161; Mills Power Co. v. 
Mohawk Hydro-Electrie Co., 143 App. 
Div. 890, 128 NYS 810; Kaughran v. 
Kaughran, 73 App. Div. 150, 76 NYS 
754: State Bd. of Pharmacy v. Davey, 
56 Misc. 568, 107 NYS 46. 

N. C.—Sandlin v. Wilmington, 185 
N. C. 257, 116 SE 733; Wood v. Kin= 
eaid, 144 N. C. 398, 57 SE 4; Von 
Glahn v. De Rossett, 76 N. C. 292. 

Oh.—Finch y. Finch, 10 Oh. St. 501. 

Okl.—Dickson v. Mackey, 108 Okl. 
if) 233 “4235 Bristow. v. iCarrigas 


37 Okl. 736, 132 P 1108. 
Or.—Peterson v. Cleaver, 124 Or. 
547; 265 P 428* Rice v.. Rice, 13 Or. 
337.510) P 495. 
Pa.—United Shoe Mach. Co. v. 


Winston, 22 Pa. Dist. 1047. 
Philippine.—Lazo v. Lazo, 22 Phil- 


ippine 380; Liquete v. Dario, 5 Philip- 
pine 221. 
ae C.—Mobley v. Cureton, 6 S. C. 


S. D.—Sogn v. Koetzle, 38 S. D. 99, 
160 NW 520; Dunlap v. Chicago, etce., 
R. Co., 32_S. D. 581, 144 NW 226. 

Utah.—I. X. L. Furniture, etc., In- 
stallment House v. Berets, 32 Utah 
454. 91 P 279. 

Vt.—Coburn v. Swanton, 95 Vt. 320, 
TAS ACLS. 

Wash.—Hubenthal v. Spokane, etc., 
R. Co., 48 Wash. 677, 86 P 955. 

Wyo.—Holgate v. Downer, 8 Wyo. 
334,57 P 918. 

[a] Sole function is to submit 
proposition of law. Peterson v. 
Cleaver, 124 Or. 547, 265 P 428. 

[>] Issue of law must be decided 
either by overruling or sustaining the 
demurrer. Mills Power Co. v. Mo- 
hawk MHydro-Hlectriec Co., 143 App. 
Div. 890, 128 NYS 810. 

{c] Substantial issue.—The office 
of a demurrer is to raise a substan- 
tial issue upon the law governing the 
substantive rights of the parties. 
Sogn v. Koetzle, 38 S. D. 99, 160 NW 
520; Dunlap v. Chicago, etc., R. Co., 
32 S. D. 581, 144 NW 226. 

[d] Answer and objection to ap- 
plication to be made additional par- 
ties cannot fulfill the office of a de- 
murrer. Farmers’ Co-op. Co. v. Leet- 
on Bank, 319 Mo. 548, 4 SW (2d) 1068. 

Necessity that facts appear on face 
of pleading see infra § 535. 

U. S.—Star Ball Retainer Co. 
v. Klahn, 145 Fed. 834. 

Conn. —-Miller v. Cross, 73. Conn. 
538, 48 A 213. 

Fla.—Bloodworth v. Lippincott, 77 
Fla. 261, 82 S 827; Seeba v. Wolf 
Bros. Shoe Co., 73 Fla. 227, 74 S 204; 


State v. Atlantic Coast Line R. Co., 
67 Fla. 441, 63 S 729. 
Ill.—Weood v. Papendick, 268 Ill. 


383, 109 NE 266; Jennings v. Peoria 
County, 196 Ill. ‘A. 195; 

Ind.—Merrill v. sepvere, 9Ind; 
A. 416, 36 NE 921. 
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sole function.*® 


is not available 


Mo.—State v. Monarch Transfer, 
etc., oe 20 SW (2d) 60. 

N. C.—Latham v. Pasquotank High- 
way Commn., 185 N. C. 1384, 116 SE 
85; Wood v. Kincaid, 144 N. Cc. 393, 
57 SE 4. 

S. D.—Sogn v. Koetzle, 38 S. D. 99, 
160 NW 520. 

[a] Facts will be disregarded 
when alleged in demurrer. Jennings 
v. Peoria County, 196 Ill. A. 195. 

42. Wood v. Papendick, 268 Ill. 
383, 385, 109 NE 266 [cit Cyc]; Pape 
Ve Prattvinet). 120 app. wiv. 147, 0rd 
Nes 354; Mobley v. Cureton, 6 S. C. 


43. Mobley v. Cureton, supra; 
Coons v. Gegene, 55 Tex. Civ. A. 612, 
120 SW 1108 

[a] Improper allegations concern- 
ing damages are not tested by demur- 
rer. Treadwell v. Tillis, 108 Ala. 262, 
18 S 886; Western Union Tel. Co. v. 
Morrison, 15 Ala. A. 532, 74 S 88 [rev 
on other grounds 200 Ala. 496, 76 S 
438]; Birmingham R., etc., Co. v. 
Tate, 7 Ala. A. 517, 61 S 32. 

44. U. S.—Dupont Engineering Co. 
v. Nashville Banner Pub. Co., 13 F. 
(2d) 186; Hostetter Co. v. E. G. Ly- 
ons Co., 99: Fed. 734;- Hobson v. Mc- 
Arthur, 12 F. Cas. No. 6,554, 3 Mc- 
Lean 241. 

Ala.—Empire L. Ins. Co. v. Land- 
man, 213 Ala. 248, 104 S 425; Troy 
Grocery Co. v. Potter, 139 Ala. 359, 
36 S 12; Dalton v. Bunn, 137 Ala. 175, 
34 5 841; Alabama Great Southern R. 
Co. v. Clark, 136 Ala. 450, 34 S 917; 
Karter v. Fields, 130 Ala. 430, 30 S 
504; Murphy v. Farley, 124 Ala. 279, 
27 S 442; Jefferson County Sav. Bank 
x Interstate Sav. Bank, 5 Ala. A. 363, 

Ark.—Sharp v. Poinsett County 
Drain. Dist. No. 7, 164 Ark. 306, 261 
SW 923; Hastings v. U. S. Fidelity, 
etc., Co., 116 Ark. 220, 172 SW 1016. 

Conn.—Goodrich v. Alfred, 72 Conn. 
257, 48 A 1041; Pease v. Phelps, 10 
Conn. 62. 

Del.—Vivien v. Corbin, 30 Del. 263, 
105 Ay 71, 

Fla.—Simmons.v. Dover Drain. 
Dist.,.98 Fla. 1035, 113 S 383; Blood- 
worth v. Lippincott, 77 Fla. 261, 82 
S. 827; Seeba v. Wolf Bros. Shoe Co., 
73 Bla. 227, 74 S 204; Huffstetler v. 
Our Home L. Ins. Co., 67 Fla. 324, 65 
S: Us (Johnson svi, Bast: Coast BR: Cos 
66 Fla. 415, 63 S 713, 50 LRANS 561, 
AnnCas1916C 1210; Harris v. Cocoa- 
nut Grove Dev. Co., 63 Fla. 175, 59 S 
11° Florida L. Ins. Co: v. Dillon,- 63 
Fla. 140, 58 S 643; Heathcote v. Fair- 
banks, 60 Fla. 97, 53 S 950; Langston 
v. National China.Co., 57.Fla. 92, 49 
S 155; State v. Atlantic Coast Line 
Rai Go., be  Mlaat Lh i4e S230. 

Ga.—Beverly v. Flesenthall, 142 
Ga. 834, 83 SE 942; Jones v. McNealy, 
114 Ga. 393, 40 SE 248; Oslin v. Tel- 
ford, 108 Ga. 808, 34 SE 168. 

Ill.—Rock Falls First Nat. Bank 
v. Deneen, 196 Ill. A. 427. 

Gov Lid. 336, 

Towa. —Wapello State Sav. Bank v. 
Colton, 143 Iowa 359, 122 NW 149. 

Kan.—Sparks v. Smeltzer, 77 Kan. 
44, 93 P 338. 

Me.—Neal v. Hanson, 60 Me. 84. 

Mass.—Shawmut Mut. F. Ins. Co. 
v. Stevens, 9 Allen 332; Batchelder v. 
Batchelder, 2 Allen 105. 

Miss.—Hawkins v. Mississippi, etce., 
aR: Rey 35 Miss. 688 

N. J.—Trenton City Bridge vy. Per- 
dicaris, 29 N. J. Li: 367. 

N. Y¥.— Walter v. Fowler, 85 N. Y. 
621; Van Tuyl v. Sullivan, 173 App. 
Divs. 391, W56NMS, 309 Lath 207 MIN Gew! 
691 mem, 112 NE 1078 mem]; Stroock 
Plush Co. v. Talcott, 129 App. Div. 14, 
113 NYS 214; Church Co. v. Parkin- 
son, 86 App; Div. 163, 838 NYS 175; 
ower v. Robb, 41 Hun 605, 5 NYSt 
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of a pleading,** but this has been held not to be its- 


No substitute for motion. As a general rule, with 
respect to matters remediable by motion,*® demurrer 


to take the place of the motion.** 


Carpenter v. Bell, 24 N. Y. Su- 
per. 711, 19 AbbPr 258; Bulova v. E. 
L. Barnett, Inc., 111 Mise. 150, 181- 
NYS 247 [moa on other gzrounds 193 
App. Div. 161, 188 NYS 495]; Wa- 
geck v. Travelers’ Ins. Cox 108 Misc. 
65, 177 NYS 327; Durst v. Brooklyn 
Heights RE Coy 33 Misc. 124, 67 NYS 
297; Cardeza v. Osborn, 32 ‘Misc. 46, 
65 NYS 450 [aff 54 App. Div. 626 
mem, 66 NYS 1128 mem]; Humble v. 
McDonough, 5 Misc. 508, 95 NYS 965. 

N. C.—Way v. Ramsey, TO2 SNCs 
549, 135 SH 454; Latham v. Pasquo- 
tank Highway Commn., 185 NezC@ads 4; 


116 SE 85. 

Oh.—Finch v. Finch, 10 Oh. St. 501; 
Green v. Carter, 28 Oh. A. 492, 162 
NE 814. 

Okl.—Abraham v. Gelwick, 123 Okl. 
248, 253 P84. 

Or.—Brown v. Siemens, 117 Or. 583, 
245 P 510; McCargar v. Wiley, 112 Or. 
215, 229 Pp 665; Murphy v. Oregon En- 
graving Co., 04 Or: 534; 1865 Pe tae 
Multnomah ‘County Vv. Faling, 55 Or. 
45, 104 P 964. 

Pa.—Boardman v. Keystone Stand- 
ard Watch Co., 8 LancLRevy 25. 

R. T.—Capwell v. Sipe, 18 R. I. 475, 
23 A 14, 33 AmSR 890. 

S. C.— Hale v. Hall, 4 S.C. 1-316. 

S. D.—Edward C.. Plume Co. vy. 
Voedish Jewelry Co., 39 S. D. 222, 
164 NW 59. 

Tenn.—Hutton v. Waters, 4 Tenn. 
Give tans bea. 

Tex.—Bartlett v. Terrell, (Civ. A.) 

Stevens-Etter Co. v. 


292 SW 273; 
Grain Juice Co., (Civ. A.) 285 SW 


242; 


667; Morgan v. Brown (Civ. A.) 156 
SW 361; Burges v. New York L. Ins 
Go., (Civ. ~A.) 53 SiW- (602)) > Liyte= vi 


Harris, 1 Tex. A. Civ. Cas. ’g 
Vt.—Coburn v. Swanton, 95 Vt. 320; 
LSA 153. 
Wash.—Hubenthal v. Spokane, etc., 
Ry Co. w43 AWissh6l, S86 ve 4955. 
WwW Vora solace We Downer, 8 Wyo. 
334, 7 Peon 
soue Ter ereae v. Bourgie, 8 Que. Pr. 


[a] Office of demurrer is to chal- 
lenge the sufficiency of the pleadings 
upon one or more of the_ specific 
grounds prescribed by the _ code. 
Spaney v. Smeltzer, 77 Kan. 44, 93 P 

{b] Only method of questioning 
the sufficiency in law of a separate 
defense is by demurrer. Wageck v. 
Travelers’ Ins. Co., 108 Misc. 65, 177 
NYS 327. 

45. Sogn v. Koetzle, 38 S. D. 99, 
160 NW £30: Dunlap v. Chicago, etc., 
RES CO Mea Seid Slee LAM ON Wes OD Gk 
See also infra § 531 et seq. 

46. See infra § 943 et seq. 

47. U. S.—Conroy Vv. Oregon 
Constr. Co., 23 Fed. 71, 10 Sawy. 630. 


Ala. Hightower v. Ogletree, 114 
Ala: 94,21 S 934: y 

Alaska.—Mitchell Vv. Galen, 1 
Alaska, 339. 


Ariz.—Wedgworth v. Wedgworth, 
20°Ariz. 518, 181 P 952: 
Ark.—Moore v. Rooks, 71 Ark. 562, 


76 SW 548. 

Cal.—Butterfield v. Graves, 138 
Calis 5 (eRe oli0e 

Colo.—Barr v. Walker, 76 Colo. 
569, 233 P 622. 

Conn.—Hull v. Thoms, 82 Conn. 


647, 74 A 925. 

Del.—Simon yv. Pyrites Co., 32 Del. 
581, 128 A 370 

D. C.—National Express, ete., Co. -v. 
Burdette, 7 App. 551. 

Fla.—J. W. McWilliams 
Travers, 96 Fla. 203, 118 S 54. 

Ga.—Smith v. Champion, 102 Ga. 
92, 29 SE 160. 

Ida.—Darknell v. Cour D’Alene, 
etc.) Lransp: Coals | ida. sole DOSh se 
536 25 


Tll.—Schweyer v. Oberkoetter, 


Conrwve 
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Accordingly, although it has been held otherwise,*® 
when the objection is not to the pleading itself, but to 
the right to file it, a motion to strike and not a de- 
murrer is the proper remedy.*® There is a difference 


in the functions performed by a motion to strike out, 


and a demurrer, and one cannot be used interchange- 
ably for the other.6° Thus a demurrer is not the 
proper means of testing the question of unnecessary 
allegations of a pleading,®! but such should be done 
by motion to strike.°? Questions of practice, as dis- 
tinguished from questions of pleading, cannot be 
raised by demurrer.®? And an objection to a petition 
for failure to make sufficient allegations should be 
made by motion to make more definite and certain, 
rather than by demurrer.** However, if a demurrer 
is sustained to a pleading which might have been 
stricken on motion, such ruling is not prejudicial er- 
Tor. 

As a pleading, answer, or defense. A demurrer is 
generally considered as a pleading,®® and a compli- 
ance with a rule to plead.®* While it has been stated 
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that. the codes provide for no such pleading as a de- 
murrer by way of answer,°® and the office of a de- 
murrer has been held entirely distinct from the office 
of an answer,°® a demurrer has been considered as 
embraced within the term “answer.”®°® This is so 
where the word “answer” is used in a statute,°+ al- 
though the contrary is the rule in several jurisdic- 
tions.°2 A demurrer has been held to be a defense,°* 
but a demurrer to a declaration cannot properly be 
said to be a plea to the merits®* except in cases where 
a judgment on the demurrer in favor of defendant 
would be a plea to a subsequent suit on the same cause 
of action;®* nor can a special demurrer be deemed an 
issuable plea,®¢ A demurrer is deemed in the nature 
of a plea in bar,®*? and cannot be considered as a plea 
in abatement,®® even though the special causes al- 
leged for demurring be matter of abatement.®® 
[§ 463] H. Time for Demurrer or Exception—l. 
In General. Under statutes or rules of court provid- 
ing the time when pleadings must be filed,’° a de- 
murrer or exception filed after such time has expired 


Hil. A. 183. 
Ind.—Orr v. Miller, 98 Ind. 436; 
Main v. Ginthert, 92 Ind. 180; Gra- 
Estep v. 


ham v. Martin, 64 Ind. 567; 
Hstep, 23 Ind. 114, 

Ind. T.—Foreman v. Midland Val- 
ley R. Co., 7 Ind. T. 478, 104 SW 806. 

Towa.—In re MeMurray, 107 Iowa 
648, 78 NW 691. 

Kan.—Western Massachusetts Ins. 
Co. v. Duffey, 2 Kan. 347. 

Ky.—Daniel v. Daniel, 166 Ky. 182, 
179 SW 5. 

Me.—Penley v. Record, 66 Me. 414. 

Md.—Penn Oil Co. v. Triangle Pe- 
pees etc., Co., 136 Md. 559, 111 A 
2 Mass.—King v. Howard, 1 Cush. 
Ole 


Mich.—McDonald v. Hall, 193 Mich. 
50, 159 NW 359. 
; Minn.—Dewey v. Leonard, 14 Minn. 
53. 

Miss.—Sims v. HFiland, 57 Miss. 838. 

Mo.—National Union F. Ins. Co. v. 
Nevils, 217 Mo. A. 630, 274 SW 503. 

Mont.—Gravelin v. Porier, 77 Mont. 
260, 250 P 823. 

37 Nebr. 


Nebr.—Forbes v. Petty, 
H.—Berry v. Osborn, 28 N. H. 


oot 56 NW 730. 


275. 
N. J.—Cross v. Kemp, 45 N. J. L. 


51. 

N. M.—Maddison v. Bryan, 31 N. 
M. 404, 247 P 275. 

N. Y.—Milliken v. Western Union 
Welk Cole 110 Nw i403, 018 (N25 15 81 
Lae 281. 

C.—Pender v. Mallett, 123 N. C. 
gee ei SE 351. 

'D.—-Weber v. Lewis, 19 N. D. 
473, “126 NW 105, 34 LRANS 364. 

Oh. —Valley R. Co. v. Lake Erie 
Iron Co., 46 Oh. St. 44, 18 NE 486, 1 
LRA 412; Everett v. Waymire, 30 ‘Oh. 
St. 208. 

Okl.—Guthrie v. Shaffer, 7 Okl. 459, 
54 P 698. 

Or.—Murphy v. Oregon Engraving 
Co., 94 Or. 534, 186 P 12. 

Pa.—Czenkner v. Scranton Gas, etc., 
Co., 29 Pa. Dist. 728. 

Porto Rico.—Lopez v. Ferrer, 25 
Porto Rico 296. 

S. C.—Crocker v. Collins, 37 S.C! 
3207 15 SH bol, 34 AmSR 7522 

S. D.—Akre v. Thompson, 221 NW 


249. 

Tenn.—Waggoner v. White, 11 
Heisk. 741. 

Tex.—Pfeiffer v. Wilke, (Civ. A.) 
107 SW 361. 


Utah.—Metz v. Jackson, 43 Utah 
496, 136 P 784. 

Va.—Washington-Virginia R. Co. 
v. Bouknight, 113 Va. 696, 75 SE 1032, 
AnnCasl1914E 546. 

Wash.—Alien v. Baxter, 42 Wash. 
434, 85 P 26. 


W. Va.—Gartin v. Draper Coal, 
ete., Co., 72, W. Va: 405, 78 SE 673. 
is.—Downer v. Staines, 5 Wis. 


Wyo.—Smith v. Stone, 21 Wyo. 62, 
128 P 612 

Ont.—Scane v. Duckett, 3 Ont. 370. 

Que.—Quebec Bank v. Davidson, 12 
Oue Pre 231. 

Availability of demurrer or motion 
meas some jurisdictions see infra § 

“Demurrer” or “motion” distin- 
guished see infra § 975. 

48. Reserve Loan L. Ins. Co. v. 
Sumner, 70 Ind. A. 472, 123 NE 443; 
Shuey v. Hoffman, 224 Ky. 765, 7 SW 
(ay 202% ECineinnati,setesi Wh Cov 
Smith, 165 Ky. 235, 176 SW 1013. 

49. Western Union Tel. Co. v. 
Crumpton, 138 Ala. 632, 36 S 517; 
Hightower v. Ogletree, 114 Ala. 94, 
21S’. 934: Smith -v. Champion, 102 
Ga. 92, 29 SE 160; Parkman v. Dent, 
101 Ga. 280, 28 SE 833; Schweyer v. 
Oberkoetter, 25 Ill. A. 183; Cross v. 
Kemp, 45 N. J. L. 51. , 

[a] Motion to dismiss or to re- 
quire filing, not demurrer, is proper 
method of considering failure to file 
instrument or copy sued on. Na- 
tional Union F. Ins. Co. v. Nevils, 217 
Mo. A. 630, 274 SW 503. 

50. See infra § 975. 

51. U. S.—Quirk v. Bank of Com- 
merce, etc., Co., 244 Fed. 682, 157 CCA 
130; Stratton v. Essex County Park 
Commn., 164 Fed. 901; Smythe v. 
New Providence Tp., 158 Fed. 213. 

Ala.—Jefferson Dairy Co. v. Thom- 
as, 214 Ala. 305, 107 S 449; Columbia 
Motors Co. v. Williams, 209 Ala. 640, 
96 S 900; Jones v. Russell, 206 Ala. 
215, 89 S 660. 

Cal.—Anglo American Land Co. v. 
Sundberg, 66 Cal. A. 331, 225 P 874. 

Iowa.—In re McMurray, 107 Iowa 
648, 78 NW 691. 

N. Y.—Tracy. Dev. Co. v. Empire 
Gas, etc., Co., 189 NYS 836. 

Or.—Murphy v. Oregon Engraving 
Coos Onsbod py sGee 12% 

[a] “A demurrer is not a pruning 
hook, and cannot be used to trim out 
immaterial and _ irrelevant matter. 
This must be done by motion.” In re 
McMurray, 107 Iowa 648, 650, 78 NW 
691. 

52. See infra § 1014 et seq. 

53. White v. Bourquin, 204 Ill. A. 
83; Graff v. Dougherty, 139 Mo. A. 
56, 120 SW 661; Page v. Austin, 26 
Gwe: (CaP? (Ont.) 110. 

54. See infra § 1030. 

55. Baker v. Allen, 161 Ala. 288, 
49 S 847; Snell v. EH. Tosetti Brewing 
Co., 71 Ill. A. 650; Schweyer v. Ober- 
koetter, 25 Ill. A. 183; Metz v. Jack- 
son, 48 Utah 496, 136 P 784. 

56. See supra §§ 7, 8. 


57. See supra § 239. 

58. Smith v. Kibling, 97 Wis. 205, 
72 NW 869; Jones v. Foster, 67 Wis. 
296, 30 NW 697. 

59. Cashman v. Reynolds, 123 N. 
Y. 138, 25 NE 162, 25 AbbNCas~ 392; 
19 NYCivProce 161; Stewart v. Blatch- 
ley, 8 Misc. 472, 29 NYS 547 [aff 77 
Hun 425, 28 NYS 800]; Brassington 
v. Rohrs, ~1. Mise. 12, 20° NY¥S?659 
[aff 3 Misc. 258, 22 NYS 761]. 

60. Lyman v. Bechtel, 55 lowa 437, 
7 NW 673. 

61. Oliphant v. Whitney, 34 Cal. 
25; Willis«v. Marks, 29 Or) 493, 45) © 
293; Viles v. Green, 91 Wis. 217, 64 
ae 856; Howell v. Howell, 15 Wis. 
bibs 

62. Henry v. Blackburn, 32 Ark. 
445; Kelly v. Downing, 42 N. Y. 71; 
Crowley v. La Brake, 147 App. Div. 
389, 132 NYS 155; Stewart v. Blatch= 
ley, 8 Mise. 472, 29 NYS 547 [aff 
77 Hun 425, 28 NYS 800]; Brassing- 
ton v. Rohrs, 1 Misc.:12,.20 NYS 659 
[aff 3 Misc. 258, 22 NYS 761]. 

63. Jewett Car Co. v. Kirkpatrick 
Constr. Co., 107 Fed. 622; Brower v. 
Nellis {6 sind SA es 23 asso aNGmowcr 
Kingsland v. New York, 52 Hun 98, 4 
NYS 685; Vietor v. Halstead, 14 NYS 
516; Steel v. Levy, 282 Pa. 338, 127 
A 166; Hutchinson Baking Co. Vs 
Marvel, 270 Pa. 378, 113 A 433. 

64. Street v. Browning, 205 Ala. 
110, 87 S 527; Quarles v. Waldron, 
20 Ala. 217; Silverhorn v. Pacific Mut. 
L. Ins. Co., 23 Hawaii 160, 166 [quot 
Cycle Smith v. Berryman, 173 Mo. A. 
148, 156 SW 40; State v. Ryan, 2 Mo. 
A. 303; Smith’ v. Brown, 6 HowPr 
CNRSYA 83° 

[a] Demurrer implies a refusal 
to plead and is not to be confounded 
with a plea or pleading. Smith v. 
Berryman, 173 Mo. A. 148, 156 SW 40: 
State v. Ryan, 2 Mo. A. 303; Smith 
v. Brown, 6 HowPr @Ns Y.) 383. 

65. Perkins v. Moore, 16 Ala. 17; 
Governor vy. Lindsay, 14 Ala. 658; Sil- 
verhorn v. Pacific Mut. L. Ins. Co., 23 
Hawaii 160, 166 [quot Cye]. 
66. gbames v. Richardson, 34 S. 


67. See cases infra note 69. 

68. See cases infra note 69. 

69. Furniss v. Ellis, 9 F. Cas. No 
6,162, 2 Brock, 14; 
cific Mut. L. Ins. 
166 [quot Cyc]. 

70. See statutory provisions and 
court rules. 

{a] In Kentucky Civ. Code Pract. 
§ 367a subd 5, providing that suits in 
equity shall ‘stand for trial at the 
first term when issue shall have been 
completed thirty days before the 
commencement of the term, relates 
to issues of fact, and does not re- 
quire that a demurrer must have been 


Silverhorn v. Pa- 
Co., 23 Hawaii 160, 


Eee EEE ee ee a eS ee ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—— 


§§ 463-464] 
is ordinarily too late.74 


an extension of time to demur.™ 


had in the first instanee.?® 


[§ 464] 2. After Taking Other Steps—a. In Gen- 
provisions in some ju- 
risdictions*® it has been held permissible to file a de- 


eral. While under statutory 


Although it has been held 
otherwise,*” an extension of time to plead is equally 
Where a judgment 
is opened’* at the instance of a-party who had no op- 
portunity to demur before it was rendered, he has the 
same liberty to demur or except that he should have 


PLEADING 


except,’® unless 


[49 C.J.] 369 


tice has been termed “irregular,’’’*® and generally one 
who has pleaded to the merits cannot later demur or 


the pleading is first withdrawn,®*° 


although it has been held that the court in its disere- 
tion may permit this to be done.* 
jurisdictions demurrant cannot both answer and de- 


While in some 


mur to the same cause of action at the same time,®? 


murrer or exception subsequent to a plea,’* the prac- 


made thirty days before it stands for 
trial. Cooper v. Williamson, 198 Ky 
62, 248 SW 245. 

71. Ala.—Burford v. Cunningham, 
2 Port. 244. 

Colo.—Etchison v. Strain, 83 Colo. 
78, 262 P 919; Rhoads vy. Gatlin, 2 
Colo. A: 96,7 29 BP -1019. 

Ga.—Wood v. Wood, 166 Ga. 519, 
143 SE 770; Roberts v. Burnett, 164 
Ga. 64, 137 SE 773; Watson v. Parian 
Paint Co. 7138) Ga, 621. 75 SE, 60385 
Georgia R., ete., Co. v. Tice, 124 Ga. 
459, 52 SE 916, 4 AnnCas 200; Ford 
v. Fargason, 120 Ga. 708, 48 SE 180; 
Green v. Hambrick, 118 Ga. 569, 45 
SE 420; Kelly v. Strouse, 116 Ga. 
872, 438 SE 280; Calhoun vy. Mosley, 
114 Ga. 641, 40 SE 714; Brantley Co. 
v. Lee, 106 Ga. 313, 32 SE 101; Au- 
gusta v. Lombard; 101 Ga. 724, 28 SE 
994; Cartersville v. Maguire, 84 Ga. 
174, 10 SE 603; Maddox v. Randolph 
County, 65 Ga. 216; Hall v. Carey, 5 
Ga. 239; Manchester v. Beavers, 38 
Ga. A. 337, 144 SE 11; Smith v. Ault- 
man, 30 Ga. A. 507, 118 SE 459; Nor- 
wood Bank v. Chapman, 19 Ga. A. 
709, 92 SE 225; Ayash v. Georgia 
Show-Case Co., 17 Ga. A. 467, 87 SE 
689; Avery v. Pope, 13 Ga. A. 743, 
79 SE 946; Smith v. Ice Delivery Co., 
8 Ga. A. 761, 70 SE 195; Austin v. M. 
Ferst’s Sons Conn 25Ga. cAe 91558055 
318. : 

Ky.—Pendleton v. Kentucky Bank, 
fai Be Mont U7 1: 

Mo.—Alexander v. LG 
Mo. 228. 

N. Y.—Drake v. Interurban St. R. 
Co., 88 NYS 1041. 

Tex.—Pryor v. Jolly, 91 Tex. 86, 40 
SW 959; Ciulla v. Ciulla, (Civ. Uy 
253 SW 6438; Briges v. Rush, i Tex: 
Civ: A. 19, 20 SW 771. ; 

Vt.—Boville v. Dalton Paper Mills, 
86 Vt. 305, 85 A 623. 

[a] Matter which is ground for 
abatement cannot be taken advan- 
tage of by demurrer after the time 
has gone by for filing a plea in abate- 
ment. Burford v. Cunningham, 2 
Port. (Ala.) 244; Bertrand v. Rain- 
ville, 10 Que. Pr. 251. 

{b] Demurrer filed after first 
term is too late. Stubbs v. Mendel, 
148 Ga. 802, 98 SE 476; Norwood 
Bank v. Chapman, 19 Ga. A. 709, 92 
SE 225. See Armuchee Pants Mfg. 
Co. v. Juilliard, 14 Ga. A. 141, 80 SE 
525 (special demurrer for misjoinder 
of causes of action). 

[ec] Because specifications exceed 
amount of ad damntm in the writ is 
no reason for ignoring the statutory 
time for filing a demurrer. Boville v. 


Warrance, 


Dalton Paper Mills, 86 Vt. 305, 85 
A 623. ‘ 
{d] Irregular notice of exception 


to the form makes the exception void. 


Bertrand v. Rainville, 10 Que. Pr. 
251. 
72. Newton v. White, 42 Iowa 608. 
73. Young v. Gilles, 113 Mass. 34; 


Lee v. Kame, 6 Gray (Mass.) 495; 
Brodhead v. Brodhead, 4 HowPr (N. 
Y.) 308, 2 CodeRep 8; Flint v. More- 
house, 2 HowPr (N. Y.) 173. 


74. See Judgments §§ 464-600. 
75. Hill vy. Cox, -151) "Gaz 599) 107 
SE 850; Smith v. Aultman, 30 Ga. A. 


507, 118 SE 459; Central of Georgia 

R. Co. v. Sistrunk, 16 Ga. A. 683, °85 

SE 954; Smith v. King, 81 Ind. 017. 
76. See statutory provisions. 


[49 C. J.—24] 


ee AL Fla.—Wade v. Doyle, 18 Fla. 
Ga.—Henson y. Federal Land Bank, 


162 Ga. 839, 134 SEH 923. 

La.—Lamb v. General Film Co., 130 
La. 1026, 58 S 867; Bijou Co. v. Lehr- 
mann, 118 La, 956, 43 S 632. 

4 Me.—Stevens v. Webster, 45 Me. 
5; 

Mass.—Lowrie v. Castle, 225 Mass. 
37, 113 NE 206. 

Tex.—Connellee v. Nees, (Civ. A.) 
254 SW 625 [rev on other grounds 
(Commn. A.) 266 SW 502]. 

W. Va.—Snider v. Cochran, 80 W. 
Via. 22 e022) SEW oF Te 

[a] Allowance of a demurrer or 
exception for misjoinder of causes of 
action (1) is not an abuse of the 
court’s discretion as conferred by 
statute (Connellee v. Nees, (Tex. Civ. 
A.) 254 SW 625 [rev on other grounds 
(Commn. A.) 266 SW 502]), (2) and 
is discretionary after successive 
amendments restoring the alleged de- 
fective pleading to standing, even 
though no demurrer was filed when 
the pleading was first filed (Lowrie 
v. Castle, 225 Mass. 37, 113-NE 206). 

78. Flemming v. Reading R. Co., 6 
WklyNC (Pa.) 221; Oliver v. Chap- 
man, 15 Tex. 400; Watson v. Loop, 12 
Mexie dA. 

79. U. S.—Charles E. Hires Co. v. 
Simpkins, 179 Fed. 1012. 

Ark.—Frank v. Hedrick, 18 Ark. 


304; Pike v. Galloway, 17 Ark. 90. 
Conn.—Wooster v. Simons, Kir- 
by 89. 
Ga.—Richmond, ete, R. Co v. 


Mitchell, 95 Ga. 78, 22 SH 124. 
Ind.—Baker v. Anderson Tool Co., 
45 Ind. A. 619, 91 NE 514. 
Ky.—Bruce v. Mathers, 2. Bibb 294; 
Louisville, etc., R. Co. v. Wilson, 3 
Ky 469.11 Ky. Op: 3575 -Smiths v. 
Jackson, 2 Ky. Op. 354. 
La.—Bayoujon v. Criswell, 5 Mart. 
N. S. 232; New Orleans Sewerage, 
ihe Bd. v. Thelan, 4 La. A. (Orleans) 
322. 
Mo.—Mooney v. Monark Gasoline, 


etc.Co., 317 Mo. 1255, 298 SW 69. 

N. Y.—Crowley v. La Brake, 147 
App. Div. 389, 132 NYS 155. 

N. C.—Hall v. Turner, 111 N. C. 
180, 15 SE 1087; Finch v. Baskerville, 
85 N. C. 205; Burns v. Ashworth, 72 
N. C. 496; Ransom v. McClees, 64 N. 

17 


R. I.—Bates v. Colvin, 21 R. I. 57, 
41 A 1004. 

Tex.—Moore v. Torrey, 1 Tex. 42; 
Garrison v. State, 21 Tex. A. 342, 17 
SW 351. See Bennett v. Ross, (Civ. 
A.) 278 SW 314. 

[a] In Pennsylvania (1) previous 
to the act of May 14, 1915, abolishing 
demurrers and providing that ques- 
tions of law formerly raised by de- 
murrer shall be raised in the affidavit 
of defense, the rule in the text ob- 
tained. Heller v. Royal Ins. Co., 151 
Pa. 101, 25 A 83; United Shoe Mach. 
Co. v. Winston, 22 Pa. Dist. 1047. (2) 
But under the statute, where the af- 
fidavit of defense is filed and defend- 
ant elects to go to trial on the merits 
he cannot thereafter file a supple- 
mental affidavit of defense. See in- 
fra § 806. 

{[b] In Quebec (1) inscription in 
law should precede (Caisse v. Fou- 
ereau, 11 Que. Pr. 79) (2) or accom- 
pany the plea to the merits (Leach 


in others he may demur although ruled to answer,®? 
it being discretionary with the court to permit inter- 
position of a demurrer after an answer has been 


ve Pelletier) 8 “Que. Pr. “71);. G3) un= 
less filed by leave of court (Croysdill 
v. Marconi Wireless Tel. Co., 10 Que. 
Pr. 117). (4) An inscription in law, 
served with an amendment of plain- 
tiff's answer to the plea, being a dis- 
tinct plea, should have been filed at 
the same time as the original answer. 
Barber v. Grand Trunk R. Co., 8 Que. 
Pr. 8. (5) And where defendant has 
pleaded to the merits, he cannot, at 
the time of setting down the cause 
for hearing, complain by way of ex- 
ception to the form. Levy v. Strath- 
cona Rubber Co, 5/Quer Pro 341. 

[c] After the court has upheld a 
plea and exception has been taken 
thereto, a demurrer to the plea may 
be refused. Bruce v. Mathers, 2 Bibb 
(Ky.) 294. 

[d] Effect of appearance.—W here 
a general appearance is by statute 
made equivalent to a plea of the gen- 
eral issue, the rules applicable to de- 
murrers sought to be filed after 
pleading to the merits applies.after 
general appearance entered. Bates 
v. Colvin, 21 R. I. 57, 41 A 1004. 

[e] Sustaining special exceptions 
to answer, which were not filed until 
after general and special denial, is 
fundamental error (Rev. St. [1925] 
arts 2004, 2006, 2012).,. Bennett v. 
Ross, (Tex. Civ. A.) 278 SW 314. 

[fl] Answering by way of a cross 
petition, which sets up a cause of ac- 
tion, without having demurred or 
moved to dismiss it, is held to bea 
waiver of any subsequent right to 
demur or move to dismiss. Smith v. 
Jackson, 2 Ky. Op. 354. 

80. Del. Wiser lane v. Garrett, 
19 Del. 36, 49 A’ 175. 


Ga.— Richmond, Cli. eek OO. ave 
Mitchell, 95 Ga. 78, 22 SE 124. 

Ind.—Baker v. Anderson Tool Co., 
45 Ind. A. 619, 91 NE 514. 


N. C.—Hall v. 
15 SE 1037; 
Ne Ca205° 


Turner,-111 N. C. 180, 
Finch v. Baskerville, 85 


ald v. Coe, 15 Pa. Dist. 102; 


Klemming v. . Reading’ 3R. "Co; 6 
WklyNC 221. 
S. D.—Bebout v. Pense, 31 S. D. 


619, 141 NW 515. 

81. Ala.—Mecklin v. Deming, 111 
Ala. 159, 20 S 507 

Kan.—Brown v. J. I. Case Plow 
Works, 9 Kan. A. 685, 59 P 601. 

Pa.—Payran v. McWilliams, 9 
Watts & S 154; Burke v. Wilkes- 
Barre, etc., R. Co., 5 LackJur 260. 

Tex.—Barton v. Farmers’ State 
Bank, (Civ. A.) 263 SW 1093 [rev on 
oe grounds (Commn. A.) 276 SW 
1 

Wash.—Anderson v. Hall, 91 Wash. 
SUG n Lona 996. 

fal Where defendant’s amended 
pleading (1) superseded his previous 
pleadings, the court has discretion 
to permit plaintiff's exceptions, filed 
on the same day, setting up mis- 
joinder of causes of action. Barton 
v. Farmers’ State Bank, (Tex. Civ. A.) 
263 SW 1093 [rev on other grounds 
(Commn. A.) 276 SW 177]. (2) Fil- 
ing of amendment to answer in the 
nature of a demurrer to the com- 
plaint after the answer is filed is dis- 
cretionary. Anderson y. Hall, 91 
Wash. 376, 157 P 996. 


82. See infra § 518. 
83. Wieczorek v. Adamski, 114 Ill. 
A. 161; Thomas Mfg. Co. v. Erland- 


son, 32 N. D. 144, 155 NW 652. 
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filed.$* 


rule of reference is entered, 


are not yet chosen.®® 


84. Hamilton v. Peo., 163 Ill. A. 
541; Thomas Mfg. Co. v. Erlandson, 
32 N. D. 144, 155 NW 652. Contra 
Jenkins v. Bates, 4 Ky. Op. 118. 

[a] Under order to file an answer, 
a demurrer cannot be filed. Thomas 
Mfg. Co. v. Erlandson, 32 N. D. 144, 
155 NW 652. 

SS, eetiligwv. Cox, oldie Gai 599 5 107 
SE 850; Wells v. John G. Butler’s 
Builders’ Supply Co., 128 Ga. 37, 57 
SE 55; Harper v. Bell, 2 Bibb (Ky.) 
221; Wood v. Harispe, 26 La. Ann. 
511; ‘Wilson. v.. Shrader, 73 .W. Va. 
105, 79 SE 10838, AnnCas1916D 886. 
See Christerson v. French, 180 Cal. 
523, 182 P 27 (the filing of demurrer 
subsequent to entry of default and 
prior to entry of judgment does not 
affect the clerk’s ministerial duty to 
enter judgment). But see De Moro 
ve. Pull, 178 App. Div. 17,, 165 NYS 193 
(holding that, where plaintiff de- 
' murred to the counterclaim but in- 
advertently failed to demur to the 
amended counterclaim, he should be 
permitted to open the default). 

[a] Service of a notice of inten- 
tion to suffer default is not a bar to 
a subsequent demurrer. Pitkin v. 
New York, etc., R. Co., 64 Conn. 482, 
30 A 772. 

[b] Treating exception as answer. 
—Where an exception is filed after 
a default, by moving to set aside the 
default, defendant treats the excep- 
tion as an answer. Bijou Co. v. Leh- 
mann, 118 La. 956, 43 S 632. 

86. State Bank v. Brooks, 4 Blackf. 
‘(Ind.) 485. 

87. Missouri Valley Bridge, etc., 
Cole Ballard, 53;9Tex. Civ. A. 10; 
116 SW 93. 


88. Conn.—Wooster  yv. Simons, 
Kirby 89. 
Del.—Bonwill v. .Dickson, 1 Del. 


105. 

Ga.—Smith v. Simms, 9 Ga. 418. 

11l.—Toledo, etc., R. Co. v. MeClan- 
non, 41 Ill. 238; Brush v. Blanchard, 
TON Bibs 

Kan.—Glenn v. Missouri Pac. R. 
Co., 87 Kan. 391, 124 P 420. 

La.—American Homestead Co. v. 
Linigan, 46 La. Ann. 1118, 15 S 369; 
Blaffer v. Louisiana Nat. Bank. 35 
La. Ann. 251; Legendre vy. Seligman, 
85 La. Ann. 113. 

Aikin, 18 


N. Y.—Auburn Bank v. 
Johns. 1387. 

Tex.—-Drake v. Brander, 8 Tex. 351; 
Walling v. Williams, 4 Tex. 427; Coles 
v. Kelsey, 2 Tex. 541, 47 AmD 661; 
Missouri, etc., R. Co. v. Doss, (Civ. 
A.) 36 SW 497. 

Wash.—Anderson v. Hall, 91 Wash. 
OG aon hte so 0 

Que.—Caisse v. Foucreau, 11 Que. 


Bro. 

[a] After similiter filed.—Where 
pleintitt adds a similiter to his rep- 
lication, defendant may demur to the 
replication without striking out the 
similiter. Auburn Bank y. Aikin, 18 
Johns; CNY.) L387. 

{b] It is not good practice, after 
the parties have joined issues of fact, 
to permit one party orally to demur 
to the sufficiency of the adversary’s 


So demurrer cannot be filed as of right after 
entry of judgment by default,*® after the day the 
eause is set for trial, $6 during examination of jurors 
on voir dire,** after i issue of “facet joined,** after the 
jury are sworn,®® after the evidence is in,®° at the 
trial,®* or after trial had on an issue of fact.°? 
other cases hold that, if the time for.demurring has 
not expired,®® a party may demur even though both 
parties have noticed the case for trial;°* and after a 
it. has been held that a 
demurrer may still be filed, provided the arbitrators 
And the general rules against 
filing a demurrer after other steps taken®® do not ap- 
ply to a demurrer or exception for failure to state 
facts sufficient to constitute a cause of action,®* as 


PLEADING 


But 


at any time.?® 


pleading without at_least withdraw- 
ing his pleadings. Glenn v. Missouri 
Pac. R. Co., 87 Kan. 391, 124 P 420. 

[e] Allowance of amendment to 
answer in the nature of a demurrer 
to the complaint after cause is at 


issue and called for trial is discre- 


tionary with the court. Anderson v. 
Hall, 92 Wash. 376,157, 996. 

89. Bonwill v. Dickson, 1 Del. 105; 
Cook v. Gallatin R. Co., 28 Mont. 340, 
72 P 678. 

[a] Amendment after jury sworn. 
—When a complaint is amended aft- 
er the jury are sworn, it is not er- 
ror to refuse defendant permission to 
demur thereto where no ground for 
demurrer is stated nor any written 
demurrer offered, and the complaint 
seems to be good in substance. Cook 
v. Gallatin R. Co., 28 Mont. 340, 72 
Pos. 

90. Jones v. Lavender, 55 Ga. 228; 
Kentling v. Magers, (Mo. A.) 256 SW 
528; Messerli v. Bantrup, (Mo. A.) 
216 SW 825. 

[a] Where petition states no 
cause of action, imperfections in 
pleading may, at close of all evidence, 
be reached by demurrer. Messerli v. 
Bantrup, (Mo. A.) 216 SW 825. 

[b] Where the defect is not dis- 
closed until evidence is introduced, a 
demurrer filed at conclusion of the 
evidence is timely. Kentling v. Mag- 
ers, (Mo. A.) 256 SW 528. 

91. Ala.—Central of Georgia R. Co. 
v. Gross, 192 Ala. 354, 68 S 291. 

Colo.—Berry v. French, 24 Colo. A. 
yn AE aa isnot MEU ens, 


Ga.—Richards v. Shields, 138 Ga. 
583, 75 SE 602. 
: Mo. Fadley v. Smith, 23 Mo. A. 
ve 

aeN eae 
158. 

Porto Rico.—Ponce, etc., R. Co. v. 


American R. Co., 
347. 

Tex.—Williams  v. 
61; Holland v. Closs, 
SW 671. 

[a] After close of argument the 
right to file a demurrer may, at the 
court’s discretion, be denied. Cen- 
tral of Georgia R. Co. v. Gross, 192 
Ala. 354, 68 S 291. 

92. Tll.— Fitzgerald v. Lorenz, 181 
Till. 411, 54 NE 1029; Brown v. Illi- 
nois Cent. Mut dns 'Co,, 22 clllo- 3663 
Great Western R. Co. Vv. Helm, 27 
Til. 198, 81 AmD 226. 

N. C.—Godwin v. Jernigan, 174 N. 
C. 76, 938 SE 443 (statutory). 

Ss. 'C.—Cheraw Motor Sales Co. v. 
Rainwater, 125 S. C. 509, 119 SHE 237, 

Tex. Gulf, Cheek at Co. v. Preston, 
A POX US eva Sw 1108; Gaines v. 
Salmon, L6> Tex, 82) Swilliamis® wv. 
Bailes, 9 Tex. 61; Cooper v. Hinman, 
(Civ. A.) 212 SW 972 [rev on other 
grounds (Commn. A.) 235 SW 564]. 


a. 4 Hen. 
& M. (14 Va.) 200 
Ni ee Time prescribed see supra § 
3. 
94. Brassington v. Rohrs, 8 Misc. 
258, 22 NYS 761. 


8 Porto Rico Fed. 


Bailes, 9 Tex. 
(Civ. A.) 146 


[§ 465] b. After Motion. 
tion may still be raised by a demurrer notwithstand- 
ing it has been raised previously by motion to dis- 
miss* or to strike;> and even where certain allega- 
tions are stricken out on motion, it has been held that 
a subsequent demurrer on the ground that the plead- 
ing is defective for want of such allegations may be 


[§§ 464-465 


such a demurrer may usually be filed at any time,°® 
even after an issue framed and submitted to a master 
or jury,®® after the statutory time for presenting a 
motion to dismiss the complaint has expired and such 
motion has not been made,* or after judgment.” 
do they apply to a pleading raising a question of want 
of jurisdiction, since such question may also be raised 


Nor 


A demurrable objec- 


95. Oberholtzer v. Hunsberger, 1 
Mona. (Pa.) 543; McCollum v. Mc- 
Kemnon 22 UC."@. BB: (Ont yi: 

[a] Where the award has been 
made and all matters in difference 
settled, a demurrer cannot be raised. 
McCollum v. McKinnon, 22 U. Cc. Q. 
Be Ont) 317 5 
fe: See supra text and notes 78— 


97. See cases infra this note; and 
note 98. 

[a] In Texas exceptions which go 
to the merits of the action may be 
taken after an answer to the merits. 
Oliver v. Chapman, 15 Tex. 400; Wat- 
son v. Loop, 12 Tex. 11; Fowler v. 
Stoneum, 11 Tex. 478, 62 AmD 490. 

98. Ark.—Frank v. Hedrick, 18 
Ark. 304. 

Colo.—Bothwell v. Denver Union 
Stock Yards Co., 39 Colo. .221, 90 P 
1127; Toothaker v. Boulder, 13 Colo. 
219, 22 P 468. 

Ga.—Wood v. Wood, 166 Ga. 519, 
143. SE 770; Kelly v. Strouse, 116 
Ga. 872, 43 SE 280; Richmond, ete., 
R. Co. v. Mitchell, 95 Ga. 78, 22 SE 


124. 

La.—Curtis’ Succ., 156 La. 243, 100 
S 412; Desina’s Suce., 135 La. 402, 
65 S$ 556; Bijou Co. v. Lehmann, 118 


La. 288) 43S 632 

N. Y.—Crowley v. La Brake, 147 
App. Div. 389, 132 NYS 155. 

N. C.—Enloe v. Ragile, 195 N. C. 
38, 141 SE 477; Cherry v. Atlantic 
Coast Line R. Co., 185° N.- CC." 90; 116 
SE 192 eerpctt Ransom v. Mc- 
Clees, 64 N. C. 17 

Porto Rico._Juncos Central Co. v. 
Rodriguez, 16 Porto Rico 286. 

Tex.—Hughes Springs Potato Cur- 
ing Co. v. Glover, (Civ. A.) 254 SW 
224; Brownsville v. Tumlinson, (Civ. 
A.) /1T9 SW 1107. 

Waiver of failure of complaint or 
counterclaim to state cause of ac- 
tion see infra § 1238. 

99. Kelly v. Strouse, 116 Ga. 872, 
43 SE 280; Harvey v. Hackney, 385 S. 
C. 361, 14 SE 822; Hull v. Young, 29 
S. C. 64, 6 SE 938. 

[a] Before verdict.—Where a pe- 
tition is so defective that there can 
be no lawful recovery thereon, an 
oral motion to dismiss in the nature 
of a general demurrer may by stat- 
ute be made at any time before ver- 
dict. Kelly v. Strouse, 116 Ga. 872, 
43 SE 280. 

1. Stage v. Michigan Cent. R. Co., 
199 App. Div. 675, 191 NYS 824. 

2. Marriott v. Clise, 12 Colo. 561, 
21 P 909; Desina’s Succ., 135 La. 402, 
65 S 556. 

3. Crowley v. La Brake, 147 App. 
Div. 389, 13:2 NWS! 155% Enloe vy. Ra- 
gle, 195 N. C. 38, 141 SE 477; Ran- 
som Vv. MecClees, 64 N. C. ules Paltro- 
witz v. Lucknow Iron, etc., Co., 1b Ra. 
Dist. 738. 

4 Galloway v. Galloway, 2 Baxt. 
(Tenn.) 328. 

Motion to dismiss see Dismissal 
and Nonsuit §§ 124-134. 

5. Gross v. Miller, 93 Iowa 72, 61 
NW 385, 26 LRA 605. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


aa ee 


§§ 465-468] 


had.* Nor does an irregular motion for discovery in- 
terrupt the time allowed for pleading by way of pre- 
liminary exception.” It has, however, been held that, 
after the opinion of the court is obtained in another 
manner and an exception taken to such opinion, a 
demurrer should not be allowed.$ So it has been held 
that a party cannot demur or except of right after 
he has filed a motion for judgment on the pleadings.°® 

{[§ 466] 3. Extension of Time. Statutes!® have 
often been construed to authorize the extension of 
time to demur, or the granting of. leave to file a de- 
murrer,!? on proper terms,’ the matter being large- 
ly within the diseretion of the court.1? But it must 
appear that the pleading is apparently subject to de- 
murrer on the ground stated, and that some ad- 
vantage will result from permission to demur.t* It 
has been said that extension of time to answer does 
not extend the time to demur.1® Demurrers going to 
defects of form are accorded less consideration when 
not filed seasonably than those going to defects of 
substanee.t® The allowance of an amendment will 
usually operate to extend the time allowed for demur- 
rer to the original pleading,!* unless the amendment 
is merely a fuller statement of the same cause of ac- 


Motion to strike generally see infra 


PLEADING 


delay of nearly a year from the filing 
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tion or defense set up in the original pleading.t* Al- 
though the court’s right to extend time for present- 
ing a preliminary exception has been denied,!® it 
was formerly held that the court had a diseretionary 
power to permit preliminary exceptions, particularly 
exceptions to the form, to be filed after the delays, 
sufficient reason for the delay being shown.?° 

[§ 467] I. Grounds*?!—1. In General—a. General 
Rules. A demurrer is an entity in pleading.?? Its 
grounds or causes are separate, not joint,?* their na- 
ture being similar to the grounds or causes set forth 
in a motion for new trial, or in objections to the ad- 
missibility of evidence.?* It should be sustained if 
any one of its grounds or causes presented is good.?® 

[§ 468] b. Common Law as Distinguished from 
Statutory Grounds. The grounds of demurrer at 
common law are much more extensive than under the 
codes and practice acts, many of the grounds under 
the common-law system of pleading now being reach- 
able only by motion instead of demurrer.?° No plead- 
ing is demurrable under the codes unless it is sub- 
ject to one or more of the objections specified in the 
provisions of the code defining the grounds of de- 
murrer.?* . 


Must be either sustained or over- 
ruled 6. 


§ 1126 et sea. 
ube: Grout v. Cooper, 5. Hun (N. Y.) 
7 Duncan v. Payette, 7 Que. Pr. 
Motion for discovery see Discovery 
§§ 49-145. 
a. Bruce v. Mathers, 2 Bibb (Ky.) 
9. Rhoads v. Gatlin, 2 Colo. A. 96, 
29 P 1019; Heller v. Royal Ins. Co., 
151 Pa. 101, 25 A 83; Howard vy. Skol- 
ant, (Tex. Civ. A.) 162 SW 978. 
Motion for judgment on pleadings 
see infra § 1125. 
10. See statutory provisions. 


E ip ls E 205 
Ala. 110, 87 S 527. 
Ariz.mMoore v. Meyers, 31 Ariz. 


347, 258 P. 626: 

Ark. —Tuggle v. Holman Real Est. 
Co., 126 Ark. 25, 189 SW 169. 

Cal.—Schultz v. McLean, 109 Cal. 
437; 42. 557. 

Ga.—Davis v. South Carolina, etc., 
R. Co., 107 Ga. 420, 33 SE 4387. 
pppoe tao nee v. Williams, 14 Ind, 

Iowa.—Rumsey v. Robinson, 58 
Iowa 225, 12 NW 243. 

ne X.—Peo. v. Tweed, 63 N. Y. 194. 

C.—Morgan vy. Harris, P41 ONC! 
a8, 54 SE 381. 
Va.—Roane v. Drummond, 6 Rand. 


(27 Va.) 182. 
jes Sa a v. Kellogg, 14 Wis. 
[a] In South Carolina, under Code 


Civ. Proc. (1922) § 406, providing 
that a party who has appeared spe- 
cially to object to jurisdiction may, 
when overruled, appear generally or 
answer, the special appearance ex- 
tends the time to demur. Cheraw 
Motor Sales Co. v. Seymour, 130 S. C. 
307, 126 SE 39. 

12. Gales v. Poe, 107 S.-C. 482, 93 
ne 189; Stilwell v. Kellogg, 14 Wis. 

61. 


13. glace eee v. Browning, 205 
Ala. 110, 87 S 52 

Ariz.—-Moore ay Meyers, 31 Ariz. 
347, 253 P 626, 

Ark.—Tuggle v. Holman Real Est. 
Co., 126 Ark. 25, 189 SW 169. 

Ga.—Miller v. Jones, 136 Ga. 428, 
71 SE 910. 
Pee Rigen eg v. Williams, 14 Ind. 
Iowa.—Davis v. Boyer, 122 Iowa 
132, 97 NW 1002; Rumsey vy. Robin- 
son, 58 Iowa 225, 12 NW 243. 

N. Y.—Peo. v. Tweed, 63 N. Y. 194 
{dism app 5 Hun 353]. 

[a] Abuse of discretion.—(1) A 


of an answer and until long after 
the filing of a demurrer thereto has 
ceased to be a matter of right ren- 
ders refusal of application to file de- 
murrer no abuse of discretion. Davis 
v. Boyer, 122 Iowa 132, 97 NW 1002. 
(2) Where no action by the court was 
possible prior to the date of filing, 
permitting a demurrer to be filed aft- 
er twenty days is not an abuse of 
discretion. Tuggle v. Holman Real 


Hist. 3Co.,91 26) ,A rk 0255) 18911 S Wao: 
(3) Permitting a special demurrer to 
be filed within four-days of the trial 
is not an abuse of discretion. Moore 
v. Meyers, 31 Ariz. 347, 253 P 626, 31 
Ariz. 519, 255 P 164. 

14. Schultz v. McLean, 109 Cal. 
437, 42 P 557; Griffin v. Augusta, etc., 
R. Co., 72 Ga. 423; Van Allen v. Spa- 
done, 16 Ind. 319. 

15. Ruland v. Tuthill, 187 App. 
Div. 314, 175 NYS 467 

16. Richmond, ete., Ri > Goltacvs 
Mitchell, 95 Ga. 78, 22 SE 124; Roane 
v. Drummond, 6 Rand. (27 Va.) 182. 

17. Bufford v. Chambers, 148 Ala. 
442, 42 S 597; Kelly, v. Strouse, 116 
Ga. 872, 43 SE 280; Isenburger v. Ho- 
tel Reynolds Co., 177 Mass. 455, 59 
NE 120. See Schultz v. McLean, 109 
Cal. 437, 42 P 557 (matter is within 
the discretion. of the court). 

[a] Not to subsequent term.—A 
special demurrer on the ground that 
the amendment set up a new cause of 
action cannot be urged at a term sub- 
sequent to that at which the amend- 
ment was allowed. Allen v. Gates, 
147 Ga. 649, 95 SE 231. : 

{b] Where inscription in law is 
coupled with an amendment of the 
answer to the plea, being merely a 
distinct plea, it must be communicat- 
ed and filed at the same time as the 


original answér. Barber v. Grand 
Tinker. Cox, s. Que. ser: 8 
18. Manchester v. Beavers, 38 Ga. 


AY, 3387, 144, SH 11; 
Barre; Hetc., wR. Co:, 
260 


Burke v. Wilkes- 
5 LackJur (Pa.) 

19. Buckley Drouin Co. v. May- 
hew. 19 Que, Pr. 210. 

20. Lefebvre v. Everett, 6 Que. Pr. 
188. 
wer In equity see Equity §§ 462- 

Misnomer see Parties § 457. 

Specification of grounds see infra 
§§ 521-529. 

22. Allison-Russell-Withington Co. 
v. Sommers, 218 Ala. 38, 121 S 42; 
Patten v. Swope, 204 Ala. 169, 85 S 
518; ‘Cahaba Coal Co. v. Elliott, 183 
Ala. 298, 62 S 808. 


see infra § 

23. Allison-Russell-Withington Co. 
v. Sommers, 218 Ala. 338, 121 S 42; 
Cahaba Coal Co. v. Elliott, 183 Ala. 
298, 62.S 808. 

24. Patten v. Swope, 204 Ala. 169, 
85 S 513; Cahaba Coal Co. v. Elliott, 
183 Ala. 298, 62 S 808. 

[a] Its grounds are but reasons 
why the major premise of the de- 
murrer should be made effective by 
the ruling of the court. Patten v. 
Swope, 204 Ala. 169, 85 S 513. 

25. Allison-Russell-Withington Co. 
v. Sommers, 218 Ala. 33, 121 S 42; 
Cahaba Coal Co. v. Blliott, 183 Ala. 
298, 62 S 808; Johnson v. Fletcher, 
(Cal. A.) 274 P 1001; Southern Sure- 


ty Cos. (Chicago, fete, URE Com rst 
Iowa 3857, 174 NW 329. 
26. See infra §§ 943 et Seq., 984 


et seq., 1014 et seq., 1030, 1038 et seq. 


27. Cal.—Kyle v. Craig, 125 Cal. 
107, 57 P 791; Silva v. Spangler, 43 
P 617; Hentsch: v..Porter, 10. Cals 55s 


Ida.—Caldwell v. Ruddy, 2 Ida. 1, 
1 12) RORY 

Ind.—Grand Lodge B. R. T. v. Clark, 
189 Ind. 373, 127 NE 280; Conrad v. 
Hansen, 171 Ind. 43, 85 NE 710; 
Campbell v. Campbell, 121 Ind. 178, 
23 NE 81; Grubbs v. King, 117 Ind. 
243, 20 NE 142; Reed v. Higgins, 86 
Ind. 148; Martin v. Martin, 74 Ind. 
207; Morrison v. Kramer, 58 Ind. 38; 
Acker v. McCullough, 50 Ind. 447; 
Campbell v. Routt, 42 Ind. 410; Gor- 
don v. Swift, 39 Ind. 212; Porter v. 
Wilson, 85 Ind. 348; Kemp vy. Mitch- 
ell, 29 Ind. 1638; Cincinnati, ete, R. 
Co. v. Washburn, 25 Ind. 259; Aurora 
v. Cobb, 21 Ind. 492; Riley v. Murray, 
8 Ind. 354; Lane v. State, 7 Ind. 426; 
Kenworthy v. Williams, 5 Ind. 375. 

Ind. T.—Wolverton v. Bruce, 6 Ind. 
T. 1385, 89 SW 1018. 

_Kan-—Mayberry v. Kelly, 1 Kan. 
4 Minn. 


Mo.—Beattie Mfg. Co. v. Gerardi, 
166, Mo. 142, 65 SW 1035. 

Nebr. —McClary v. Sioux City, etc., 
R. Co., 3 Nebr. 44, 19 AmR 631. 

N. M.—McVeigh v. Veig, 16 N. M. 
453.) Lue 85%. 

N. Y.—Marie v. Garrison, 83 N. Y. 
14; Phoenix Bank v. Donnell, 40 N. 
Y. 410 [aff 41 Barb. 571]; Bergstrom 
v. Commercial Advertiser Assoc., 147 
App. Div. 774, 131 NYS 1025, 3 NYCiv 
ProcNS 91; Bottom v. Chamberlain, 
21 Mise. 556, 47 NYS 733; Dunlap: v. 
Stewart, 75 NYS 1085; Harper v. 
Chamberlain, 11 AbbPr 2384; Reilay 


Minn.—Seager v. Burns, 
us 


*By GILBERT G. FINLEY (§§ 467-486). 
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[§ 469] c. Substantial Defects. 


risdictions it is the only ground.*+ 


As a general rule 
the sufficiency of a pleading as to substanee?® should 
be tested by demurrer or exception.”® 
of matter of substance in a pleading, as where the 
facts alleged do not constitute a cause of action or 
defense, is ground for a demurrer,*°® and in some ju- 
A general demur- 
rer goes only to matters of substance in a plead- 
ing®? and is the method normally used to test such a 


PLEADING 


Insufficiency 


eral Rules. 


defect,** although defects of substance which may be 


v. SC 11 HowPr 266. 
C.—Smith v. Summerfield, 108 
N. ao went 12 SE 997 

S. D.—Sioux Falls Commer cial, etc., 
Bank v. Erdman, 50S. D. 97, 208 NW 
582; Mader v. Plano Mfg. Co., Les. Dz 
553, 556, 97 NW 843; Hill v. Walsh, 
6S. D. 421, 61 NW 440. 

Wash.—Renton vy. St. 
Wash) T.. 2115. 

Man.—Attna L. Ins. Co. v. Sharp, 
11 Man. 141. 

“Under the prevailing system, it is 
universally held that when the caus- 

es for which parties may demur are 

fixed by statute the causes specified 
therein are exclusive and no other 
ground is tenable.”? Mader v. Plano 
Mfg. Co., supra. 

28. [a] Defect of substance is 
one by reason whereof pleader’s right 
of action or defense does not appear. 
Heard v. Baskervile, Hob. 233, 80 Re- 


Louis, 1 


print 378. To same effect Macurda v. 
Lewiston Journal Co., 104. Me. 554, 
72 A 490. 


[b] Allegation of a cause of action 
in disjunctive form is a defect in 
substance. Macurda v. Lewiston 
Journal Co., 104 Me. 554, 72 A 490. 

29. U. S.—Keatley v. Grand Fra- 
ternity, 198 Fed. 272. 

Ala. — Southern Steam Carpet 
Cleaning Co. v. Goldman, 17 Ala. A. 
218, 84 S 478. 

Ark.—Dougherty .v. Edwards, 25 
Ark. 84 

Conn. Tee, v. Ferraro, 108 Conn. 
386, 143 A 63 

Del. ony 'y. Payne, 31 Del. 132, 
Helle Ate iA 

Fla.—Co-operative Sanitary Bak- 
ing Co. -v. Shields, 71 Fla: 110, 70.8 
834. 

Ga.—Southern R. Co. v. Chambers, 
126 Ga. 404, 55 SE 37, 7 LRANS 926. 

Ill.—Mutual Acc. Assoc. v. Tuggle, 
138 Ill. 428, 28 NE 1066. 

Kan.—Armstead v. Neptune, 56 
Kan. 750, 44 P 998. 

Ky.—Milroy v. Hensley, 2 Bibb 20. 

La.—James v. New Orleans, 151 La. 
480, 91 S 846. 

Me.—Macurda vy. Lewiston Journal 
Co., 104 Me. 554, 72 A 490. 
Mass.—Washington Vv. 

Allen 417. 

Miss.—Hawkins vy. Mississippi, etce., 
R. Co., 35 Miss. 688. 

N. J.—Mehrhof Bros. Brick Mfg. 
Co. v. Peat etes, RaCo:, 5 LL Nid. 
Pee 56, 66) AY LZ 

N. Y.—Smith v. Countryman, 30 N. 
Vu 655. 

Oh.—F inch v. Finch, 10 Oh. St. 501. 

Okl.—Hailey v. Bowman, 41 Okl. 
PAREN Wee) TPA. 

Or.—Htibbard v. Olsen-Roe Trans- 
fer Co., 110 Or. 618, 224 P 636; Brown- 
ell v. ‘Salem Flouring Mills Co., 48 
Or. 525, 87 P 770; The Victorian, 24 
Or. 121, 32 P 1040, 41 AmSR 888. 

Pa.—Boardman v. Keystone Stand- 
ard Watch Co., 8 LancLRev 25. 

La day al be Capwell Vv. Sipe, 18 R. I. 475, 
23 A 14, 38 AmSR 890. 

S. C.—Berry v. BE. L. Moore Co., 69 
S.-C. 317, 48 SE 249; 

Tex.—Spencer v. Davis, (Civ. A.) 
298 SW 4438; Ara vy. Rutland, (Civ. 
A.) 172 SW $93 [rev on other grounds 
(Commn. A.) 215 SW 445]. 

Utah.—Wheelwright v. National 
Copper Bank, 42 Utah 579, 133 P 132. 

Eng.—Heard v. Baskervile, Hob. 
233, 80 Reprint 3878. 


Eames, 6 


are not prolix, irrelevant, or frivolous 
is by demurrer. Owensboro Wagon 
Coliv. Hall, 149" Alas 2210) 43018 “T1: 
Alabama Great Southern’ R. Co. v. 
Clark, 2136) Ala.r450, 34, S29145)  Droy, 
Fertilizer Co. v. State, 134 Ala. 333, 
32 S 618; Brooks v. Continental Ins. 
Co.,;- 125+Ala, 615, 29 S' 13; William- 
son v. Mayer, 117 Ala. 253, 23 S 3. 

30. Ala.—Owensboro Wagon Co, v. 
Hall, 149 Ala. 210, 43 S 71; Alabama 
Great Southern R. Co. v. Clark, 136 
Ala. 450, 34 S 917; Troy Fertilizer Co. 
v. State, 134 Ala. 333, 32 S 618; Brooks 
v. Continental Ins. Co., 125 Ala. 615, 
29 S 13; Williamson v. Mayer, 117 
TOE) ADE CIO PS 

Tll.—Firestone Tine wecCy is ©Ommave 
Ginsburg, 285 Ill. 132, 120 NE 544 [rev 
209 Ill. A. 308]; Consolidated Coal Co. 
v. Peers, 166 Ill. 361, 46 NE 1105, 38 
LRA 624; Johnson v. Freeport, etc., 
RICO; lit Ts 403) SOrne we. Cook ow 
Ill. 238; Greenys v. Jonalis, 244 Ill. 
A. 78. 

Kan.—Armstead_ v. 
Kan. 750, 44 P 998. 
Fae Bera v. Everett, 

N. J.—Weidmann Silk Dyeing Co. 
v. East Jersey Water Co., 88 N. J. Eq. 
297, 102 A 858, 1056. 

N. Y.—Smith v. Countryman, 30 N. 
Wes6' 5: 

Oh.—Finch v. Finch, 10 Oh, St. 501. 

Okl.—Hailey v. Bowman, 41 Okl. 
Nile TEP EPA 

Or.—Brownell v. Salem dCUEINE 
Mills Co., 48 Or. 525, 87 P 77 

Si C.— Berry VS ID IOS Moore Con 69 
RSHeKOre ce rec: xe) Sn 249. 

31. Evitt v. Lowery Banking Co., 
96 Ala. 381, 11 S 442. 

[a] At common law a plea insuffi- 
cient in substance could be taken ad- 
vantage of only demurrer. 
Greenys v. Jonalis, 244 Ill. A. 78. 

32. U. S.—Keatley v. Grand Fra- 
ternity, 198" Ped?) 272: 

Del.—Cross v. Payne, 31 Del. 132, 
PAPAS TAT: 

J1l.—Sheldon vy. Lewis, a Ill. 640; 
Peo. v. Armstrong, 196 Ill. A. 199 

Me.—Anderson v. Hastern Coupling 
Co., 108 Me. 374, 81 A 167. 

CG AS) 


Tex.—Morgan v. Brown, 
ae te v. Sullivan, 1 


Neptune, 56 
1 Allen 


156 SW 361; 
Tex. A. Civ. Cas 
Utah.—Wheelwright v. National 
Copper Bank, 42 Utah 579, 133 P 132; 
eee Vv. Pope, 37 Utah 204, 108 P 
Office is to test legal sufficiency see 
supra § 462. 
33. U. S.—Martin v. Barton Iron 


pa TOME, (aise INO} slo es om Grae 


: 39 Ga. A. 681, 
148 SH 312; Home Ins. Co. v. Swann, 
34 Ga. A. 19, 128 SE 70; Pelham v. 
W. T. Rawleigh Co., 33 Ga. A. 356, 126 
SE 302; De Laigle v. Shuptrine, 21 
Ga. A. 697, 94 SE 904; Wrightsville, 
ete; RR: Co. Vv. Vaughaneo) Ga. AL 371, 
TL SH, 691% Douglass ete. i. Co. Vv: 
Swindle, 2 Ga. A. 550, 59 SE 600. 

Ill.—F inch vy, Galigher, 181 Ill. 625, 
54 NE 611. 

Me.—Neal v. Manson, 60 Me, 84; 
Dodge v. Kellock, 10 Me. 266. 

Miss.—Hawkins v. Mississippi, etce., 
RiveCos, 3b Miss i688. 

N. J.—Trenton peck Bridge Co. v. 
Perdicaris, 29 N, J. L. 367. 

N. Y.—Delavan vy. Stanton, 2 N. 


[al Proper mode where pleadings! Y. Super. 211. 


For later cases, developments and changes in the law see cumulative Annotations, same titl 


[§§ 469-470 


availed of under a general demurrer can be taken ad- 
vantage of on special demurrer.** 
tions the objection may be taken by either a demur- 
rer or motion to strike.*® 

[§ 470] d. Formal Defects in General—(1) Gen- 
Inasmuch as a general demurrer goes 
only to matters of substance in a pleading,*®® objec- 
tions to defects merely in matters of form®’ can- 
not be taken thereby*® except in a plea in abate- 


In some jurisdie- 


-Pa.—Boardman v. Keystone Stand- 
ard Watch Co., 8 LancLRev 25. 

R. I.—Capwell v. Sipe, 18 R. I. 475, 
23 A 14, 33 AmSR 890. 

Tex.—G yeorge v. Vaughan, 55 Tex. 
129; Warner v. Bailey, 7 Téx. 517; 
Mecaskey v. Dunlap, (Civ. A.) 276 
SW 944. 

[a] Plea in abatement.—Objec- 
tions to matters of substance may be 
reached by general demurrer. Finch 
v. Galigher, 181 Ill. 625, 54 NE 611; 
Capwell v. Sipe, 17 R. I. 475, 23 A 14, 
33 AmSR 890 

34. U. S.—Martin v. Barton Iron 
ee UGH ‘Gas, UNO. 9 lot sb eGar 
3 


Ky.—Milroy v. Hensley, 2 Bibb 20. 

Me.—Bradbury v. Tarbox, 95 Me. 
519,50 SALT 10. 

N. Y:—Burnet v. Bisco, 4 Johns. 235. 

Pa.—Fisher y. Lewis, 1 PaLJR 422, 
3 are 13. 


C.—Hale v. Hall, 4S. C. L. 316. 
Tex.—Weatherford,: ete., R. Co. v. 
Granger, 85 Tex. 574, 23 SW 959; 


Cheek v. Herndon, 82 Tex. 146, 17 SW 
763; Gulf, ete., R. Co. v. Montier, 61 
Tex. 122; Pryor v..Moore, 8 Tex. 250; 
Smith v. Farrington, (Civ. A.) 8 SW 
(2d) 317; Panhandle, etce., R. Co. Vv. 
Shell, (Civ. A.) 265 SW 758; Bolt v. 
State Sav. Bank, (Civ. A.) 179 SW 
1119; Brownsville v. Tumlinson, (Civ. 
A.) 179 SW 1107; Parker v. Naylor, 
(Civ. .A:) 151 SW 1096; Hough: v. 
Fink, (Civ. A.) 141 SW 147; Patton- 
Worsham Drug Co. v. Drennon, (Civ. 
A.) 123 SW 705 [rev on other grounds 
104 Tex. 62, 1383 SW 871]; Snow -v. 
Gallup, 57 Tex. Civ. A. 572, 123 SW 
222; Austin, ete., R. Co. v. McElmur- 
ry (Civ. A.) 33 SW 249; Doan vy. Os- 
borne, (Civ. Ac) 383 SW 156. 

_ [a] General demurrer is included 
in special demurrer or exception. 
Smith v. Farrington, (Tex. Civ. A.) 8 
SW (2d) 317; Snow v. Gallup, 57 Tex. 
CimseAG Bie 123 SW 222. 

35. See infra §§ 985, 986. 

36. See infra § 469. 

37. [a] Matter of form (1) is that 
without which the right sufficiently 
appears to the court (Heard v. Bas- 
kervile, Hob. 233, 80 Reprint 378), 
(2) a test of which is that, if the 
whole of the matter alleged to be 
wrong may be struck out without de- 
stroying the plea, it is formal (Berry 
v. Osborn, 28 N. H. 279). 

[b] In Georgia an incomplete or 
partial statement of facts is treated 
as a defect in form. Kemp v. Cen- 
tral of Georgia Ri Co, 122 Ga. 559; 
50 SE 465. 

38. U. S.—Christmas v. Russell, 5 
Wall. 290, 18 L. ed. 475; Brooks v. 
Pullman Co., 213 Fed. 445, 130 CCA 
81; Keatley v. Grand Fraternity, 198 
Fed. 272; Teese v. Phelps, 23 F. Cas. 
INOuelisy 818, McAIl. 17. 

a. 


26, 81 S 816; Brannon Ws Adams, 202 
Ala. 442, 80 S 826. 

Ariz.—Daughtrey v. Hermosa Lead, 
etc., Co., 16 Ariz, 198, 141° P 716: 

Ga.—South Carolina, ClCr pt COME. 
Augusta Southern R. Co., 111 Ga. 420, 
36 SE 593; Western Union Tel. Co. v. 
Jenkins, 92 Ga. 398, 17 SE 620; Or- 
dinary v. Smith, 55 Ga. 15. 

Ill.—Peo. v. Munroe, 227 Ill. 604, 81 
NE 704; Sheldon v. Lewis, Obie 640; 
Scott County Road Dist. Number 
Eleven v. Coultas, 212 Ill. A. 18; Peo. 
v. Armstrong, 196 Ill. A. 199; Me- 
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ment.?° 
[§ 471] (2) Common-Law Rule. 


formal defects in a pleading are grounds for a special 
However, mere clerical errors will not 
render a pleading bad, even on special demurrer ;*+ 
nor, it has been held, will a failure properly to en- 
title*? or date*® the declaration, failure to state 
whether plaintiff sues in person or by attorney,** or 
the admission of a matter so purely formal that it 


demurrer.*® 


Kinstry v. Bras, 180 Ill. A. 648; Fos- 
naugh iv. Jiles; 171 Tlly A. 1825. North 
American Union vy. Trenner, 188 Ill. A. 
586; Goldberg v. Harney, 122 Ill. A. 
106; Wright v. Craig, 116 Ill. A. 493. 

Ind.—Dumont _ v. Lockwood, 7 
Blaieki 5163 “Woods! y.7 Harris, 5 
Blackf. 585; Ferrand v. Walker, 5 


~ Blackf. 424. 


Iowa.—Coffin v. Knott, 2 Greene 582, 
520 AmD 53%. 

Ky.—-Boone vy. Shackleford, 4 Bibb 
67; Singleton v. Carr, 1 Bibb 554. 

Me.—Anderson vy. Hastern Coupling 
Co., 108 Me. 374, 81 A 167; Hare v. 
Dean, 90 Me. 308, 38 A 227; Welling- 
ton® vy. ‘Small, 89 Me: 154, 36 Ay 10%; 
Cairns v. Whittmore, 88 Me. 501, 34 


A 404; Mahan v. Sutherland, 73 Me. 
158; Neal v. Hanson, 60 Me. 84. 
PE eae v. Green, 4 Harr. & J. 
Mass.——Emmons y. Alvord, 177 
Mass. 466, 59 NE 126; Train v. Bos- 
ton Disinfecting Co., 144 Mass. 523, 
TA INH 929-59) AnrR 1113; = Dolev. 


Weeks, 4 Mass. 451; 

all, 2 Mass. 288. 
Mich.—Day v. Cole, 

22 NW 811. 

pags eh v. Woolfolk, 
Mont.—Wells- oe Coit ev. 

beady, 82 Mont. 150, 266 P 869. 

J.—Dime Sav. Inst. v. Hoboken, 
42 S J. L. 283; Boon v. Pierpont, 28 


N. Y.—Tyler v. Canaday, 2 Barb. 
160; Morris v. Wadsworth, 11 Wend. 
100: Terboss v. Williams, 5 Cow. 407 
Laff 2 Wend. 148]. 

Oh.—Lyon v. Fish, 20 Oh. 100; 
Wood v. Funk, 7 Oh. 196. 

Tenn.—McKaimy y. Keller, 3 Yerg. 
432. 

Tex.—BErie Tel., ete., Co. v. Grimes, 
$2 Pex. $9, LTSwW S833 iGeorge!-yv. 
Vaughan, 55 Tex. 129; Green y. Della- 
han, 54 Tex. 281; Warner v. Bailey, 
7 Tex. 517; Wells v. Fairbank, 5 Tex. 
582; Frosh v. Swett, 2 Tex. 485; 
Chandler v. Riley, (Civ. A.) 210 SW 
716; Russek v. Wind, (Civ. A.) 192 
SW 584; Morgan v. Brown, (Civ. A.) 
156 SW 361; Perkins v. Davidson, 23 
Tex. Civ, A. 31, 56 SW 121; McCall v. 
Sullavany a. Next A wy aCais: §7 1. 

Vt.—Belknap v. Billings, 76 Vt. 54, 
56 A 174; Keith v. Bradford, 39 Vt. 
34; Briggs v. Mason, 31 Vt. 433; 
Hooker vy. Smith, 19 Vt. 151, 47 AmD 


679. 

Va.—Cecil v. Harly, 10 Gratt. (51 
GViae eos; 

W. Va.—dJaeger v. City R. Co., 72 
W. Va. 307, 78 SE 59; Trump v. Tide- 


Tucker v. Rand- 
56 Mich. 294, 
9 Miss. 
Em- 


water Coal, etc., Co., 46 W. Va. 238, 
32 SH 1035. 
[a] Failure properly to indorse 


petition.—Perkins v. Davidson, 23 Tex. 
Cive Alsi, S67SW) 121. 

[b] Improper conclusion of plea.— 
Boone v. Shackleford, 4 Bibb (Ky.) 
67; Dime Sav. Inst. v. Hoboken, 42 
N. J. L. 283; Morris v. Wadsworth, 
1i> Wiends* (CN. -Y.).71008 ‘Terboss. vv. 
Williams, 5 Cow. (N. Y.) 407 [aff 2 
Wend. 148]; McKaimy vy. Keller, 3 
Yerg. (Tenn.) 432. 

[c] Insufficient itemization of an 
account.—Russek v. Wind, (Tex. Civ. 
A.) 192 SW 584. 

39. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Milbra, 173 Ala. 658, 55 S 890; 
Humphrey v. Whitten, 17 Ala. 30; 
Hart v. Turk, 15 Ala. 675; Elmes v. 
McKenzie, 5 Ala. 617; Casey v. Cleve- 
land, 7 Port. 445. 

Tll.—Finch v. Galigher, 181 Ill. 625, 
54 NE 611; Ross vy. Nesbit, 7 Ill. 252. 
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may be inserted any time before judgment.** 
some jurisdictions, where, although the common-law 
system of pleading prevails, special demurrers have 
been abolished,*® and formal defects do not render a 
pleading subject to demurrer, except pleas in abate- 


At common law 


ment.*? 


demurrer, **® 


Me.—Severy v. Nye, 58 Me. 246; 
Whidden v. Seelye, 40 Me. 247, 63 AmD 
661. 

N. Y.—Tyler v. Canaday, 2 Barb. 
160; Seneca Road Co. v. Auburn, etc., 
R, Co., 5 Hill 170; Shaw v. Dutcher, 
19 Wend. 216. 

R. I.—Capwell v. Sipe, 17 R. I. 475, 
23 A 14, 38 AmSR 890; Bullock v. 
Bolles, 9 R. I. 501; Hoppin v. Jenckes, 
OWRD T1022 

Vt.—Landon v. Roberts, 20 Vt. 286. 


Va.—Mantz v. Hendley, 2 Hen. & 
M. (12 Va.) 308. 
Eng.—Walden v. Holman, 2 Ld. 


Raym. 1015, 92 Reprint 175; Lloyd 
v. Williams, 2 M. & S. 484, 105 Re- 
print 461. 

40. U. S.—Christmas v. Russell, 5 
Wall. 290, 18 L. ed. 475 [quot 1 Chitty 
Pl. p 663]; Teese v. Phelps, 23 F. Cas. 
No. 13,818, McAIll. 17. 

Ala.—Sossamon v. Gamble, Minor 4. 

Ill.—Sheldon v. Lewis, 97 Ill. 640; 
Massachusetts Mut. L. Ins. Co. v. Kel- 
logg, 82 Ill. 614; Scott County Road 
Dist. Number Eleven v. Coultas, 212 
Ill. A. 18; Von Boeckmann vy. Corn 
Products Refining Co., 201 Ill. A. 94 
[transf to Sup. Ct. 274 Ill. 605, 113 
NE 902]; Peo. v. Armstrong, 196 
Tll. A. 199; McEvoy v. Court of Hon- 
or, 163 Ill, A. 5563 Wright v. Craig, 
116 Ill. A. 493. 


Ind.—Dumont _v. Lockwood, Y 


Blackf.. 576; Woods v. Harris, 5 
Blackf. 585; Ferrand v. Walker, 5 
Blackf. 424. 


Ky.—Boone vy. Shackleford, 4 Bibb 
67; Singleton v. Carr, 1 Bibb 554. 
Me.—Hare v. Dean, 90 Me. 308, 38 


A 227; Wellington v. Small, 89 Me. 
154, 36 A 107; Mahan v. Sutherland, 
73 Me. 158; Neal v. Hanson, 60 Me. 84. 


Md.—State v. Green, 4 Harr. & J. 
542. 

Mass.—Traim v. Boston Disinfecting 
Co., 144 Mass. 523, 11 NE 929, 59 AmR 


113;. Witt v. Potter, 125. Mass. 360; 
Clay v. Brigham, 8 Gray 161; Gil- 
bert v. Nantucket Bank, 5 Mass. 97; 


Briggs v. Nantucket Bank, 5 Mass. 94. 
Mich.—Day v. Cole, 56 Mich. 294, 
22 NW 811.- 
Miss.—Ray v. Woolfolk, 9 Miss. 523; 
bye wasase v. Planters’ Bank, 6 Miss. 


N. Y.—Morris v. Wadsworth, 11 
Wend. 100; Hawley v. Hanchet, 1 
Cow. 152. 

Oh.—Lyon v. Fish, 20 Oh. 100. 

Pa=-—Com, -v: Cross Cut, KR. Co,7/53 
Pa. 62; Haldeman v. Martin, 10 Pa. 
369; Stillwell v. Smith, 18 YorkLeg 
Rec 99. 

Tenn.—McKaimy v. Keller, 3 Yerg. 
432. 

Vt.—Belknap v. Billings, 76 Vt. 54, 
56 A 174; Stearns v. Stearns, 32 Vt. 
; Hooker v. Smith, 19 Vt. 151, 47 
AmD 679. 

[a] Rule applied to failure to 
state, in a personal action, particular 
day on which traversable fact oc- 


cured. Hare v. Dean, 90 Me. 308, 38 
AO 22. 
[b] Objection to defect in form 


cannot be taken by praying instruc- 
tions to the jury. Haldeman v. Mar- 
tiny WNP ean o100s 

[b] Improper conclusion of plead- 
ing.—State v. Green, 4 Harr. & J. 
(Md.) 542; Morris vy. Wadsworth, 11 
Wend. Y.) 100; Lyon v. Fish, 20 
Oh. 100; Stearns vy. Stearns, 32 Vt. 
678; Hooker v. Smith, 19 Vt. 151, 47 
AmD 679. - 

[ec] Wrong venue.—Dumont  v. 
Lockwood, 7 Blackf. (Ind.) 576; Gil- 
bert v. Nantucket Bank, 5 Mass. 97; 


[§ 472] (3) Under the Codes. 
formal defects cannot be taken advantage of on 
but 
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In 


Under the codes, 


only on an appropriate mo- 
Briggs v. Nantucket Bank, 5 Mass. 94. 

[d] Motion in arrest cannot be 
used to take advantage of a wrong or 
defective conclusion. Stearns Vv. 
Stearns, 32 Vt. 678. 

{e] Presence of unexplained inter- 
lineations in a pleading is ground for 
special] demurrer. Stillwell v. Smith, 
18 YorkLegRee (Pa.) 99. 

Character of special and general 
demurrers see supra §§ 454, 455, 462, 
and infra § 531. 


41. See infra § 473. 
42. Cunningham yv. Phillips, Tapp. 
(Oh.) 152; Parker v. Burgess, 64 Vt. 


442, 24 A 743. 
[a] Motion to set aside for ir- 
regularity is proper. Parker y. Bur- 


gess, 64 Vt. 442, 24 A 743. 

43. Murphy v. Burnham, 2 U. C. 
Q. B. (Ont.) 261. 

44. Murphy v. Burnham, supra. 


45. - Baker v. Philips, 4 Johns. 
Y.) 190 (pledges of prosecution). 

46. See supra § 455. 

47. German-American Lumber Co. 
v. Brock, 55 Fla. 577, 46 S 740; State 
v. German Sav. Bank, 103 Md. 196, 63 
A 481; Berry v. Osborn, 28 N. H. 279. 

43. 6G: S.—Conroy Vv. Oregon 
Constr. Co., 23 Fed. 71, 10 Sawy. 630. 

Ark.—Phillips v. Southwestern Tel. 
Co,, 72 Ark. 478, 81 SW 605; Moore 
v. Rooks, 71 Ark. 562, 76 SW 548. 

Ind.—Orr v. Miller, 98 Ind. 436; 
Mulky v. Karsell, 31 Ind. A. 595, 68 
NE 689. 

Nebr.—Grant v. Commercial Nat. 
Bank, 67 .Nebr. 219, 93 NW 185; 
es v. Petty, 37 Nebr. 899, 56 NW 

N. Y.—Milliken v. Western Union 
Mevs' Co. WLOMNG WY... 203% 08 Nae ates’ 
LRA 281; Thompson y. Fox, 21 Misc. 
298, 47 NYS 176; U. S. National Bank 
v. Homestead Bank, 18 NYS 758; Mc- 
Carron v. Cahill, 15 AbbNCas 282, 1 
HowPrNS 305. 

Oh.—Everett y. Waymire, 30 Oh. St. 
308; Blackwell v. Montgomery, 1 
Handy 40, 12 Oh. Dec. (Reprint) 16; 
Swanson v. Tuscarawas County, 23 
Oh.s Cir. CEI N.S. .15258 Walliams: ve 
Burkheimer, 11 OhS&CP 136, 8 OhNP 
134. 

Pa.—Czenkner y. Scranton Gas, etc., 
Co;,, 29) Ba, Dist. 728: 

Wash.—Allen y. Baxter, 
434, 85 P 26; 
Wash. T. 215. 

Wis.—Heidenheim vy. 
Wis. 258; 
oe 

Ont.—Scane v. Duckett, 3 Ont. 370. 

[a] In California (1) an early case 
held matters of form not the subject 
of demurrer. Otero v. Bullard, 3 Cal. 
188. (2) Later cases hold that defects 
of form must be raised by special de- 
murrer. Mound Water Co. v. South- 
ern California Edison Co., 184 Cal. 
602,194 P 1014. (8) Defects of form, 
in a complaint, sufficient in substance, 
cannot be reached by general demur- 
rer. Crawford v. Meadows, 55 Cal. A. 
4, 203 P 428. 

[b] In Louisiana, an exception on 
the ground that the paragraphs of the 
petition are not numbered is inef- 
fective, unless certified by counsel 
that it was filled in good faith. Mer- 
cantile Adjustment Agency v. Pal- 
misano, 2 La. A. 443. 

[ec] In Quebec (1) insufficiency of 
stamps upon a judicial proceeding 
does not justify an exception to the 
form, if the party complaining has 
not been prejudiced thereby. Wein- 
stein v. Millman, 11 Que. Pr. 294. (2) 
The mere fact that an ordinary action 


(N. 


42 Wash. 
Renton v. St. Louis, 1 


Sprague, 5 
Downer vy. Staines, 5 Wis. 
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[§ 473] e. Clerical Errors.*? 


rer directed to the defect.®* 
[§ 474] f. Argumentativeness.°> 


is taken as Summary does not consti- 
tute an irregularity sufficient to jus- 
tify an exception to the form, if the 
delays to appear in ordinary actions 
are given to defendant. Bass_ v. 
Northern Fur Mfg. Co., Ltd., 23 Que. 
Prog. 

49. See infra § 943 et seq. 

50. Georgia R., “ete, Co, pv. Tice, 
124 Ga. 459, 52 SE’ 916, 4 AnnCas 200; 
Kemp v. Central of Georgia R. Co., 
122 Ga. 559, 50 SE 465; South Caro- 
lina, etc., R. Co. v. Augusta Southern 
Ry Co., 111 Ga. 420, 36 SE 593; Little 
Rock Cooperage Co. v. Hodge, 105 Ga. 
828, 32 SE 603; Western Union Tel. 
Co. v. Jenkins, ‘92 Ga. 398, 17 SE 620; 
James v. Atlanta Stas Oren 0. Ga. 
695, 16 SE 642; Ordinary v. Smith, 
55 Ga. 15; Manry vy. Little, 39 Ga. A. 
681, 148 SH 312; Massachusetts Bond- 
ing, etc., Co. v. U. S. Conservation Co., 
TONG a. aN 80, 114 SE 62; Wrights- 
Ville, wete;, “Re Co.-y- Vaughan, 9 Ga. 
A. 371, 71 SE 691; Harrell v. Atkin- 
son, 9 Ga. A. 150, 70 SE 954; Wood 
vy. Kineaid, 144 N..C. 393, 57 SE 4; 
George v. Vaughan, 55 Tex. 129; 
Warner v. Bailey, 7 Tex. 517; 
man v. Mooney, (Tex.: Civ. 4 
SW 1106; Chandler v. Riley, 
Civ, A.)) 210° SW 716: 

[a] Special demurrer (1) is neces- 
sary where the objection is to the 
form of the pleading (Harrell v. At- 
kinson, 9 Ga. A. 150, 70 SE 954) (2) 
and goes to the structure merely 
(Manry v. Little, 39 Ga. A. 681, 148 
SE 312). 

51. See infra § 475. 

52. Clerical errors in general see 


supra § 101. 
McKeever, 59 Cal. 


53. Cal.—Fay v. 
307. 

Ill.— Meyer v. Ross, 119 Ill. A. 485. 

Kan.—Sheahan v. U. S.. Fidelity, 
ete, Co. 999) Kan. 704; 163) B. 172. 

Me.—Woo0d v. Decoster, 66 Me. 542; 
Penley v. Record, 66 Me. 414. 

N. H.—Berry v. Osborn, 28 N. H. 
279. 

N. Y.—Church vy. Standard R. Signal 
Co., 30 Mise. 261, 63 NYS 326 [rev 
on other grounds 52 App. Div. 407, 65 
NYS 116]. 

Porto Rico.—Lopez v. Ferrer, 25 
Porto Rico 296, 

Tex.—White v. Manning, 46 Tex. 
Civ. A. 298, 102 Sw 1160. 

eae v. Harper, 4 U. G&. 

B 
cd Que.—Quebee Bank vy. Davidson, 12 
Que. Pr. 231. 

[a] But in Georgia a special de- 
murrer, but not a general demurrer, 
will reach such a defect. I. Epstein, 
ete., Co. v. Thomas, 15 Ga. A. 741, 84 
SE 201. 

54. Stephens v. International Har- 
vester, Co., 16 Ala. A. 612, 30 S 686. 

55. Argumentative pleadings in 
general see supra § 89. 

BGs ik. S.—Sovereign Bank Vv 
Stanley, 176 Fed. 743 (rule in New 
York). 

Ala.—Garnett v. Yoe, 17 Ala. 74. 

Ill.— Wilkinson v. Cosmopolitan L. 


Ins; Assoc., 154 Ill. A. 195; Wright 
WHOTAS UG ll, AM WhO sr ulOV.Gle tv, 
Travelers’ Protective Assoc., 115 IIl. 
A. 39. 


Md.—Penn Oil Co. v. Triangle Pe- 


But in certain quasi code states such defects 
are grounds for a special demurrer or exception ;°° 
and in a few western code states demurrers are ex- 
pressly authorized for ambiguity and uncertainty.°? 
The general rule is 
that clerical errors in a pleading do not afford 
grounds. for demurrers either general or special.®% 
But it has been held that, although a defect appears 
to have been a clerical one, the court on appeal will © [§ 
not hold erroneous a ruling which sustained a demur- 


PLEADING 


ness.°° 


[§§ 472-475 


having a common-law procedure, argumentativeness 
ina pleading i is not a ground for general demurrer ;°° 
but such an objection may be taken by special demur- 
rer,°’ except in those jurisdictions where special de- 
murrers have been abolished,®® in which case the 
proper remedy is by motion to strike.®9 
states a demurrer will not lie for argumentative- 


In code 


475| g. Ambiguity, Uncertainty, and Indefi- 
niteness®!—(1) In General. 


At common law, am- 


biguity, indefiniteness, and uncertainty, being de- 


In jurisdictions 


troleum, etc., Co., 136 Md. 559, 111 A 
482. 

N. J.—De Long vy. Spring Lake 
Beach Impr. Co., 74 N. J. L. 250, 66 A 
591; Wallis Iron Works v. Coster, 
56.N..J. Li. 351,28 A 592; Dime! Sav: 
Inst. ‘v.'- Hoboken, 42 No. Le. (283; 
Salt Lake City Nat. Bank v. Hend- 
rickson, 40 N. J. L. 52; Hawk v. Sea- 
eraves,..34 NJ. Lo 3553) Gordon v. 
Mackay, 34 N. J. L. 286. 

Vt.—Bouchard v. Central Vermont 
R, Co.;-87 Nt. 399, 89 A475, LRALITSES 
33; Willey v. Carpenter, 64 Vt. 212, 


273° AS 63.0, Ib) Ti AS 853" Walker sv. 
Wooster, 61 Vt. 403, 17 A 792; Wood- 
ward v. French, 31 Vt. 337; Catlin 


v. Lyman, 16 Vt. 44; Patchin v. Doo- 
little, 3° Vt. 457: 

[a] Rule applies to argumentative 
denial. Sovereign Bank v. Stanley, 
176 Fed. 743; Wallis Iron Works v. 
Coster, 56 N. J. L. 351, 28 A 592. 

57. Ill.—Cobb v. Heron, 180 Ill. 49, 
54 NE 189; Cover v. Armstrong, 66 
Ill. 267; Wilkinson y. Cosmopolitan 
L. Ins. Assoe:, 154 Ill. A. 195; Wright 
v. Craig, 116 Ill. A. 493. 

Me.—Severy v. Nye, 58 Me. 246. 
ae H.—Quimby v. Melvin, 28 N. H 

Vt.—Willey v. Carpenter, 64 Vt. 212, 
23) A 630, 15. LRA 853; Walker =. 
Wooster, 61 Vt. 403, 17 A 792; Sheri- 
dan v. Sheridan, 58 Vt. 504, 5 A 494; 


Woodward v. French, 31 Vt. 337; Cat- 
lin v. Lyman, 16 Vt. 44; Patchin v. 
Doolittle, 3 Vt. 457. 


Ont.—Patterson v. Ross, 6 U. C. C. 
P. 194; Le Mesurier v. Sherwood, 7 
(Sie O7 Q. B53 0s 
Ey LBKGS ROY sy, 246 

[a] Rule applies (1) only to pleas 
in bar and not to pleas in abatement. 
Severy v. Nye, 58 Me. 246. (2) To 
pleas in abatement. Cover vy. Arm- 
strong, 66 Ill. 267. 

[b] In Maryland, a plea toa count 
of a declaration reciting the terms 
of a written contract, which set up 
the contract in writing with argu- 
ments in favor of defendant’s con- 
struction of same, is bad on demur- 
rer. Waddell v. Phillips, 133 Md. 497, 
105, VA Ti 1; 

58.) Sims "v; Eiland, 57. Missi 83; 
Salt: Lake City Nat. Bank v. Hend- 
rickson, 40 N. J. L. 52. 

[a] Argumentativeness does not 
constitute insufficiency. Sims Vi 
Hiland, 57 Miss. 83. 

Abolition of special demurrer see 
supra § 455. 

59. See infra § 974 et seq. 

60. Ind.—Oren v. St. Joseph Coun- 
ty, 157 Ind. 158, 60 NE 1019; Hiatt 
y. Darlington, 152 Ind. 570, 53 NE 825; 
Leary v. Moran, 106 Ind. 560, 7 NE 
236; Clauser v. Jones, 100 Ind. 123: 
Ford v. Griffin, 100 Ind. 85; Dickson 
v. Lambert, 98 Ind. 487; Barkley v. 
Mahon, 95 Ind. 101; State v. Wylie, 
86 Ind. 396; Hisey v. Troutman, 84 
Ind. 115; Vance vy. Schroyer, 82 Ind. 
114; Stoddard v. Johnson, 75 Ind. 20; 
Burns v. Stanley, 72 Ind. 350; Voss 
v. Prier, 71 Ind. 128; Niblack v. Good- 
man, 67 Ind. 174; Loeb v. Weis, 64 


Barnes v. McKay, 


Ind. 285; Judah v. Vincennes Univ., 
20 (ind. 272 Williams ay, eorts a4 
Ind. 569; French v. Floward, 14 Ind. 


455; Austin v. Swank, 9 Ind. 109; 
Hixon v. Niman;, (A.) 165 NE 82; 


fects of form in a pleading, are subject to a special,*? 


Finch v. McClellan, 77 Ind. A. 533, 
130 NE 138, 131 NE 236; Flanagan 
v. Reitmier, 26 Ind, A. 243, ie NE 
389; Brower v. Ream, 15 Ind. A. 51, 
42 NE 824, 

Iowa.—Davis v. Bonar, 15 Iowa 171. 

Nebr.—Missouri Pac. R. Co. v. Hem- 
ingway, 63 Nebr. 610, 88 NW 673. 

N. Y.—Milliken v. Western Union 
Tels Cor, 110! INgy Vis 0382e 1 Sh INES il set 
LRA 281; Marie v. Garrison, 83 N. Y. 
14 [rev 45 N. Y. Super. 1571: Pape 
v. Pratt Inst., 127 App. Div. 147, 111 


NWS 13545 Gray We) Haber, 7 "App. 
Div. 29, 44 NYS 883; Owen v. Brown, 
78 Misc. 273, 1389 NYS 451; Thomp- 


son v. Remsen, 27 Misc. 279, 58 NYS 
424; National Bank of Commerce v. 
New York Bank, 17 Misc. 691, 41 NYS 
471; Kellner v. Kener, 166 NYS 896 
[aff 190 App. Div. 927 mem, 179 NYS 
929 mem (aff 234 N. Y. 521 mem, 138 
NE es mem) ]. 

N. C.—Pender v. Mallett, 123 N. C. 
57, 31 SE 351; Daniels v. Baxter, 120 
N. C. 14, 26 SE 635; Smith v. Sum- 
merfield, 108 N. C. 284, 12 SE 997. 

[a] Argumentative denial.—Oren 
v. St. Joseph County, 157 Ind. 158, 60 
NE 1019; Hiatt v. Darlington, 452 
Ind. 570, 53 NE 825; Leary v. Moran, 
106 Ind. 560, 7 NE 236; Clauser vy. 
Jones, 100 Ind. 23% Stoddard v. John- 
son, 75 Ind. 20; Loeb v. Weis, 64 Ind. 
285; Judah vy. Vincennes Univ., 23 
Ind. 272; French v. Howard, 14 Ind. 
455; Hixon v. Niman, (Ind. A.) 165 
NE 82; Finch v. McClellan, 77 Ind. 
A. 533, 130 NE 13, 131 NE 236. 

[b] Prior to the codes (1) argu- 
mentativeness was a ground for spe- 
cial demurrer (Hurst Vv. Purvis, 5 
Blackf. (Ind.) 557; Arthur v. Brooks, 
14 Barb. (N. Y.) 533; Smith v. Oli- 
phant, 2 Sandf. (N. Y.) 306; Snider 
v. Croy, 2 Johns. (N. Y.) 227), (2) but 
an argumentative pleading was good 
on general demurrer (Spencer vy. 
Southwick, 9 Johns. (N. Y.) 314). 

61. Certainty and definiteness in 
general see supra § 90. 

62. U. S.—Christmas v. Russell, 5 
Wall. 290, 18 L. ed. 475. 

Del.—Dominelli_ v. Markowski, 32 
Del. 595, 128 A 527; Cross v: Payne, 
81 Del. 1382, 111 A’ 741: 

Fla.—Sealey v. Thomas, 6 Fla. 25. 

Ill.— Grosvenor v. Magill, 37 Ill. 
ah Murphy v. Summerville, 7 Ill: 


aie .—Mitchell v. Williamson, 6 Md. 

Mass.—Steffe v. Old Colony R. Co., 
156 Mass. 262, 30 NE 11387. 

Mich.—McDonald vy. Smith, 139 
Mich. 211, 102 NW 668; Bettys v. 
Denver Tp., 115 Mich. 228, 73 NW 138; 
Snyder v. Albion, 113 Mich. 275, 71 
NW 475; Fuller v. Jackson, 82 Mich. 
480, 46 NW 721; Addison v. Lake 
Shore, etc., R: Co., 48 Mich. 155, 12 
NW 42. 

Pa.—Thompson v. Barkley, 27 Pa. 
263; Thompson vy. Pennsylvania Co. 
for Ins. on Lives, ete., 29 Pa. Dist. 
19; Bates v. Carter Constr. Co., 41 
Pa Cong. 

Bes C.—Ellison v. Aiken, 448. CI. 

Vt.—Catlin v. Lyman, 16 Vt. 44. 

N. B.—DesBrisay v. McLeod, 12 
Ne SB 1 22¢ 

Ont.—McKenzie v. Fairman, 1 U. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 475] 


but not a general, demurrer.®? 


c. C. P. 50; Friesman v. Donnelly, 5 
Tr CeO Or iS. Le 

fa] In ordinary cases any mis- 
take, insufficiency, lack of certainty, 
or particularity, whether in state- 
ment of cause of action or otherwise, 
apparent upon face of declaration, 
without any reference to writ, must 
be taken advantage of by demurrer. 
Woodward v. Daniels, (Del. Super.) 
130 A 30. 

{b] In Alabama.—(1) A complaint 
for personal injuries, which is too 
general in its averments as to the 
nature, character, or extent of the 
injuries, may be corrected by a de- 
murrer. Birmingham R., etc., Co. v. 
Girod, 164 Aja. 19, 51 S 242) 137 
AmSR 17; City Delivery Co. v. Hen- 
ry, 139 Ala. 161, 34 S 389. (2) Where 
the allegations are objectionable on 
the ground of indefiniteness, they ecan- 
not be taken advantage of by a de- 
murrer not specifying such ground 
of objection. Alabama Fuel, etc., Co. 
v. Bush, 204 Ala. 658, 86 S 541. (3) 
A complaint containing but one count 
and claiming both in assumpsit and 
case, so that it is entirely uncertain 
which form of action is intended to 
be resorted to, is subject to a demur- 
rer on that ground. Capital City Wa- 
ter Co. v. Montgomery, 92 Ala. 366, 
9 S 343. (4) If a count states a 
good cause of action, it is not sub- 
ject to demurrer because it does not 
state a definite cause of action. Wil- 
liams-v. Lyon; 181 Ala. 531, 61 S299; 

63. U. S.—Christmas v. Russell, 5 
Wall. 290, 18-L. ed. 475. 

Del.—Dominelli_ v. Markowski, 32 
PDel.595,,- 128. “A 5275, Cross v. Payne, 
Sh mye oie bao Ie Bp as 741, 

Md.—Mitchell v. Williamson, 6 Md. 
210. 

Mass.—Steffe v. Old Colony R. Co., 
156 Mass. 262, 30 NE 1137. 

S. C.—Ellison v. Aiken, 44 8. C. 
L. 369. 

Vt.—Catlin v. Lyman, 16 Vt. 44. 

N. B.—DesBrisay v. McLeod, 12 N. 
By,.122, 

64. 

65. 


See supra § 455. 

J. W. McWilliams Co. v. Trav- 
96 Fla. 203, 118 S 54; Reliance 
: 89 Fla. 20, 102 
’ Atlanta, etc., R. Co. v. Kelly, 
77 Fla. 479, 82 S 57; Louisville, etc., 
COW NG Carr, 7 Fla. 469, 81 S 779, 
National Surety Co. v. 
Williams, 74 Fla. 446, 77 S 212; 
Standard Phosphate Co. vy, Lunn, 66 
Fla. 220, 63 S 429; German-American 
Lumber Co. v. Brock, 55 Fla. 577, 46 
S 740; Pushcart v. New York Ship- 
bildinere Co... ol lON. Is le 26d 5815) A 
113; Esslinger v. Boehm, 81 N. J. 
L. 82, 79 A 267; Minnuci v. Philadel- 
pila CtCre Ry Co.) 68 Na day du 43/2, . 00 
A 229; Ferguson v. Western Union 
, 64 N. J. L. 222, 44 A 849; 
Race v. Easton, etc., R. Co., 62 N. 
J. L. 5386, 41 A 710; Norfolk South- 
ern R. Co. v. Crocker, 117 Va. 327, 
84 SE 681; Chesapeake, ete., R. Co. 
v. Swartz, 115 Va. 723, 80 SE 568; 
Clinchfield Coal Corp. v. Osborne, 114 
Va. 13, 75 SE 750; Washington-Vir- 
ginia R. Co. v. Bouknight, 113 Va. 696, 
75 SE 1032, AnnCas1914E 546; In- 
terstate R. Co. v. Tyree, 110 Va. 38, 
€5 SE 500; Gartin v. Draper Coal, 

ete., Co., 72 W. Va. 405, 78 SE 673. 
[a] Demurrer is properly over- 
ruled (1) where no motion is made 
for compulsory amendment of the 
declaration for lack of sufficient full- 
ness of detail in the allegations, and 
the declaration states the cause of 
action. Reliance L. Ins. Co. v. Gray, 
89 Fla. 20, 102 S 764. (2) It is not 
error to overrule demurrer to ambig- 
uous pleading when not disadvan- 
tageous to the opposite party, and 
when a cause of action or defense 
may be shown thereunder by proper 


However, in juris- 
dictions retaining the common-law system where spe- 
¢ial demurrers have been abolished,®* such defects 
do not render a pleading demurrable,®® the proper 
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evidence. National Surety Co. v. 
Williams, 74 Fla. 446, 77 S 212; 
Standard Phosphate Co. v. Lunn, 66 
Fla. 220, 68 S 429. 

66. See infra §§ 974 et seq, 1080. 

67. See infra § 885 et seq. 

68. U. S.—Ashton Valve Co. v. 
Beleya ove tt Gla) oD MeL CLun Oye: 
Maryland Fidelity, ete., Co. v. Charle- 
ston Bank, 267. Fed. 367; United 
Breweries Co. v. Colby, 170 Fed. 1008 
[app dism 178 Fed. 1005, 101 CCA 
664]; De Galindez v. Ennis, 149 Fed. 
911; Muser v. Robertson, 17 Fed. 500, 
21 Blatchf. 368; Neis v. Yocum, 16 
Fed. 168, 9 Sawy. 24. 

Ariz.mWedgworth v. Wedgworth, 
20 SATIZE OS, bok ee yoga es DIT S eV. 
Smithy 1 Ariz.) 3090) 90 Pia ot ay DE 
Amado v. Friedman, 11 Ariz. 56, 89 
P 588. 

Ark.—Henry v. Gulf Refining Co., 
176 Ark. 133, 2 SW (2d) 687; Lake 
v. Anderson, 175 Ark. 1152, 1 SW (2d) 
813; Norvell v. McFadden, 173 Ark. 
588, 292 SW 1001; Sanders v. Flen- 
niken, 172 Ark. 454, 289 SW 485; Ot- 
tinger v. Ferrell, 171 Ark. 1085, 287 
SW 391; Wm. R. Moore Dry Goods 
Co. v. Ford, 146 Ark. 227, 225° SW. 
320, 226 SW 1389; Hogue v. Sparks, 
146 Ark: 174, 225 SW--291; Coats v. 
Milner, 134 Ark. 311, 203 SW 701; 
Cooper v.. McCoy, 116. Ark. 501, 173 
SW 412; Wood v. Conway County 
Drain. Dist. No-42. 110 Ark. 416) "161 
SW 1057; Johnson v. Mantooth, 108 
Ark. 36, 156 SW 448; Citizens’ Bank 
v. Commercial Nat. Bank, 107 Ark. 
142, 155 SW 102; Sanders v. Carpen- 
ter, 102 Ark. 187, 143 Sw 1091; 
Southern Anthracite 
Hodge, 99 Ark. 302, 
Greer ‘v. Strozier, 90 Ark. 158, 118 
Sw 400; St. Louis, etce., PRENC OL va 
Moss, 75 Ark. 64, 86 SW 828: 
v. Solomon, 
Murrell v. Henry, 70 Ark. 161, 66 Sw 


647; State v. Attna F. Ins. Co., 66 
Ark. 480, 51 SW 638; Boone County 
Bank v. Eoff, 66 Ark. 321, 50 SW 


688; Dillahunty v. Little Rock, etc., 
is COM LOO UeATK (600. seat WOW mel OU2n 2S 
SW 657; McFadden v. Stark, 58 Ark. 
7, 22 SW 884; Sweet v. Desha Lum- 
ber ‘Co.,) 56 Ark: 629, 20°.SW_ 514; 
Bush v. Cella, 52 Ark. 378, 12 SW 

; Fordyce v. Merrill, 49 Ark. 277, 
5 SW 3:29; McCreary v. Taylor, 38 
Ark. 393; Henry v. Blackburn, 32 
Ark. 445; Cairo, etc., R. Co. v. Parks, 
382 Ark. 131; Bushey v. Reynolds, 31 
Ark. 657; Ball v. Fulton County, 31 
Ark-—3'79: 

Ind.—Wabash R. Co. v. McDoniels, 
183 Ind. 104, 107 NE. 291; Wabash 
R. Co. v. Gretzinger, 182 Ind. 155, 104 
NE 69; Domestic Block Coal Co. v. 
DeArmey, 179 Ind. 592, 100 NE 675, 
102 NE 99; New Albany v. New AlI- 
bany St. R. Co., 172 Ind. 487, 87 NE 
1084; Chicago, etc., R. Co. v. Law- 
rence, 169 Ind. 319, 79 NE 368, 82 
NE 768; Baltimore, ete, R. Co. v. 
Slaughter, 167 Ind. 330, 79 NE 186, 
119 AmSR 503, 7 LRANS 597; Cod- 
dington v. Canaday, 157 Ind. 243, 61 
NE 567; McFarlan Carriage Co. v. 
Potter, 153 Ind. 107, 53 NE 465; State 
v. Workingmen’s Bldg., etc., Fund, 
etc., Assoc., 152 Ind. 278, 53 NE 168; 
Frain v. Burgett, 152 Ind. 55, 50 NE 
878, 52 NE 395; Rodgers v. Balti- 
more, .ete., R. Co), 150) Ind.'397,, 49 
NE 453; Clow v. Brown, 150 Ind. 
185, 48 NE 1034, 49 NE 1057; Louis- 
Wallhe; ete. RiwCo.eva lynch, | 147 ane? 
165, 44 NE 997, 46 NE 471, 34 LRA 


293; Starkey v. Starkey, 136 Ind. 
349, 36 NE 287; Garard v. Garard, 
1385 Ind. 15, 34 NE 442, 809; HEvans- 


ville, etc., R. Co. v. Maddux, 134 Ind. 
571, 33 NE 345, 34 NE 511; Sheeks 
v. Erwin, 130 Ind. 31, 29 NE 11; De 
Hart v. Etnire, 121 Ind. 242, 238 NE 
77; Cleveland, etc., R. Co. v. Wynant, 
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remedy being a motion to strike or make more cer- 
tain,®® or for a bill of particulars.°* 
a demurrer will not le for ambiguity, indefiniteness, 
or uncertainty,®® a motion to make more definite and 


In code states 


119 Ind. 539, 20 NE 730; Brazil Block 
Coalk'Car Vv. Gaffney, 119 Ind. 455, 21 
NE 1102, 12 AmSR 422, 4 LRA 350; 
Pittsburgh, etc., R. Co. v. Kitley, 118 
Imada V2. 20. SNE M2 bra tlite ap vee 
Stretch, 117 Ind. 526, 20 NE 438; 
Ohio, etc., R. Co. v. Walker, 113 Ind. 
196, 15 NE 234, 3 AmSR 638; Pitts- 
burg, ete,” R. Co. v. Hixon, 110: Ind: 
225, 11 NE 285; Rushville v. Adams, 
107 Ind. 475, 8 NE 292, 57 AmR 124; 
Cincinnati, etc., R. Co. v. Gaines, 104 
Ind. 526, 4 NE 34, 5 NE 746, 54 AmR 
334; Thomson v. Madison Bldg., etc., 
Assoc., 103 Ind. 279, 2 NE 735; Cleve- 
land, ete., R. Co. v. Wynant, 100 Ind. 
160; Louisville, ete., R. Co. v. Shank- 
lin, 98 Ind. 573; Evansville v. Worth- 
ington, 97 Ind. 282; Louisville, etc., 
R. Co. v. Shanklin, 94 Ind. 297; John- 
ston Harvester Co. v. Bartley, 94 Ind. 
131; Williamson v. Yingling, 93 Ind. 
42; Weik v. Pugh, 92 Ind. 382; Lou- ' 
isville, etc., R. Co. v. Krinning, 87 
Ind. 351; Wright v. Williams, 83 Ind. 
AI “Grand, Iapidsy eter, wie Comes Ve 
Jones, 81 Ind. 523; Greencastle v. 
Martin, 74 Ind. 449, 39 AmR 93; Ohio, 
éte:,, Rs Co..ve Collarni 73 -ind. Z6a5 
88 AmR 134; Knox v. Wible, 73 Ind. 
233; Trayser Piano Co. v. Kirschner, 
73 Ind. 183; Gabe v. McGinnis, 68 
Ind. 538; Hyatt v. Mattingly, 68 Ind. 
27t: Terrelle Vy State; 68. Indayil55; 
Davis v. State, 68 Ind. 104; Dale v. 
Thomas, 67 Ind. 570; Wiles v. Lam- 
bert. 66 Ind. 494; Barnett v. Leonard, 
66 Ind. 422; Jameson v. Bartholo- 
mew County, 64 Ind. 524; Hampson 
v. Fall, 64 Ind. 382; Goshen v. Kern, 
63 Ind. 468, 30 AmR 234; Sibbitt v. 
Stryker, 62 Ind. 41; Fleming v, Eas- 
ter, 60 Ind. 399; Pennsylvania Co. 
Vv. Sedwick, 59 Ind. 336; Schee v. Mc- 
Quilken, 59 Ind. 269; Brookville, etc., 
Turnp. Co. v. Pumphrey, 59 Ind. 78, 
26 AmR 76; Holcraft v. Mellott, 57 
Ind.” 53:95.) Cincinnati,” €tc:, aR. Cove 
Chester, 57 Ind. 297; Lewis v. Ed- 
wards, 44 Ind. 333; Hart v. Craw- 
ford, 41 Ind. 197; Hazzard v. Hea- 
cock, 39 Ind. 172; Lane v. Miller, 27 
Ind. 534; Fultz v. Wycoff, 25 Ind. 321; 
Godfrey v. Godfrey, 17 Ind. 6, 79 


AmD 448; Brown v. Owen,’ (A.) 163 
NE 600; Jewett v. Herr, 86 Ind. A. 
392, LO6 NE 5638): Souers v. Zeigler, 


73 Ind. ASST 126 NE 483; Scheigert 
v. Boyer, 69 Ind. A. 674, 122 NE 670; 
Terre Haute, etc., Tract. Co. v. Ma- 
berry, 52 Ind. A. 114, 100 NE -401; 
Pittsburgh, etc., R. Co. v. Rogers, 45 
Ind. A. 230, 87 NE 28; Evansville, 
ete., Tract. Co. v. Broermann, 40 Ind. 
A. 47, 80 NE 972; Nichols v. Bern- 
ing, 87 Ind. A. 109, 76 NE 776; Dun- 
kirk v. Wallace, (A.) 45 NE 614; 
Hindman v. Timme, 8 Ind. A. 416, 
35 NE 1046; American Wire Nail Co. 
v. Connelly, 8 Ind. A. 398, 35 NE 721; 
Sluyter v. Union Central L. Ins. Co., 
3 Ind. “A. 312, 29 NE 608: 

Ind. T.—Foreman v. Midland Val- 
ley R. Co., 7 Ind. T. 478, 104 SW 806; 
Minter v. Green, 3 Ind. T. 761, 49 
SW 48; Fletcher v. Dulaney, 1 Ind. 
TW G14 hous VV SOD. 

Iowa.—Dockstader y. Young Men’s 
Christian Assoc., 109 NW, 906; Ko- 
boliska v. Swehla, 107 Iowa 124, 77 
NW 576; Parkyn v. Travis, 50 Iowa 
436; Simpson Centenary College Vv. 
Bryan, 50 Iowa 293; McCormick v. 
Basal, 46 Iowa 235; Byington v. Rob- 
eftson, 17 Iowa 562; Byington v. 
Woods, 13 Iowa 17. 

Kan.—Gano v. Cunningham, 88 Kan. 
300, 128 P 372; Burnette v. Elliott, 
72 Kan. 624, 84 P 374; Street R. Co. 
v. Stone, 54 Kan. 83, 37 P 1012; Mce- 
pherson v. Kingsbaker, 22 Kan. 646; 
Western Massachusetts Ins. Co. v. 
Duffey, 2 Kan. 347. 

Ky.——Giltner v. McCombs Produc- 
ing, ete., Co., 190 Ky. 601, 228 SW 
8; Daniel v. ‘Daniel, 166 Ky. 182, 179 
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SW 5; McAuliffe v. Helm, 157 Ky. 
626, 163 SW 1091; Riedel v. Com., 
118 Ky. 926, 82 SW 635, 26 KyL 398; 
Comoe sGinng 1141 ys LOC Sane Wi 
467, 23 Kyl 521; Smoot v. Wainscott, 
89 SW 176, 28 KyL 233; Ingram v. 


Turner, 51 SW 148, 21 Kyl 283; Co- 
lumbia Bank v. Bush, 3 KyL 692, 11 
Ky. Op. 559. See Georgia Casualty 
Co. v. Buckhorn Coal, ete., Co., 205 
Ky. 5938, 266 SW. 251. 

Minn.—Rasmusgsen vy. Hitchinson, 
111 Minn. 457, 127 NW 182; Bjelos v. 
Cleveland Cliffs Iron Co., 109 Minn. 
320, 123 NW 922; Spottswood v. Her- 
rick, 22 Minn. 548; Dewey v. Leonard, 
14 Minn. 153. 

Mo.—tTressler v. Whitsett, 12 SW 
(2a) 723; Metropolitan Pav. Co. v. 
Brown-Crummer Inv. Co., 309 Mo. 638, 
274 SW 815; Stonemets v. Head, 248 
Mo. 2438, 154 SW 108; McAdam v. 
Scudder, 127 Mo. 345, 30 SW 168; 
Cockerill v. Stafford, 102 Mo. 57, 14 


SW 813; Mead v. Brown, (A.) 282 
Sw 457; Garnett, ete., Paper Co. v. 
Midland Pub. Co., 156 Mo. A. 187, 136 
SW. 736; Leu yv. St. douis. Transit 


Co., 110 Mo. A. 458, 85 SW 137; Ball 
v. Neosho, 109 Mo. A. 6838, 88 SW 777; 
Eads v. Gains, 58 Mo. A. 586; Hirsch 
v. U. S. Grand Lodge O. B. A., 56 Mo. 
Joes aba 

Nebr.—Hallstead v. Perrigo, 87 
Nebr. 128, 16 NW 1078; State v. Alter, 
80 Nebr. 405, 114 NW 293; Stewart v. 
Bole, 61 Nebr. 193, 85 NW 33; Fre- 
mont, etce., R. Co. v. Harlin, 50 Nebr. 
698, 70 NW 263, 
LRA 417; Rathburn v. Burlington, 
ete., R. Co., 16 Nebr. 441, 20 NW 390; 
Mills v. Rice, 3 Nebr. 76. 

N. M.—State v. Albuquerque, 31 N. 
M. 576, 249 P 242; Maddison v. Bry- 
anecol Ne Min 404, 2470 25. 

N. Y.—Tew v. Wolfsohn, 174 N. Y. 
272, 66 NE 934; Rowell v. Janvrin, 
151 N. Y. 60, 45 NE 398; Milliken v. 
Western Union Tel. Co., 110 N. Y. 
403, 18 NE 251, 1 LRA 281; Lorillard 
v. Clyde, 86 N. Y. 384; Marie v. Gar- 
rison, 83 N. Y. 14; Hale v. Omaha 
Wat, Bank, 49 INO OY. 626. [rev 33 N: 


Y. Super... 40]; Case v. Carroll, 35 N. 
Y¥ro385> ~Prindle: v; Caruthers, 15 °N. 
Y.-425; Peo. v. Ryder, 12,-N: Y. 433; 


Greenhill v. Delano, 
842, 184 NYS 617; 
er, 186 App. Div. 


193 App. Div. 
Strong v. Dutch- 
307 LA NYS, 3025 
Yarslowitz v. Bienenstock, 141 App. 
Div. 64, 125 °NYS -649; Pape v. Pratt 
inst. L277 App Div. 147, LITNYS 354: 
Hadley v. Garner, 116 App. Div. 68, 
101 NYS 777; Warren v. Philips, 30 
Barb. 646; Richards v. Edick, 17 
Barb. 260; Graham v. Dunnigan, 13 
N. Y. Super. 629, 4 AbbPr 426; Gra- 
ham v. Camman, 12 N. Y. Super. 697, 
13 HowPr 360; Smith v. Greenin, 4 
N. Y. Super. 702; Dwyer v. Corrugat- 
ed Paper Products Co,, 80 Misc. 412, 
141 NYS 240; Owen v. Brown, 78 
Mise. 273, 139 NYS 451; Chicago 
Crayon Co. v. Slattery, 68 Misc. 148, 
ZS MIN DVist oO oii Carroll, Sharp. OW: 
Mise. 254, 122 NYS 694; Fleck v. 
Friedman, 49 Misc. 220, 97 NYS 231; 
Persons v. Gardiner, 26 Misc. 663, 56 
NYS’ 322 faff 42 App. Div: 490, 59 
NYS 463]; Stieglitz v. Belding, 20 
Misc. 297, 45 NYS 670, 26 NYCivProc 
Onley Williams v. Williams, 14 Misc. 
79, 35 NYS 263 Smiley v. Frankel, 
181 NYS 66; Sullivan v. Murphy, 120 
NYS 55; Hewit v. Mason, 24 HowPr 
366; Cheney v. Fisk, 22 HowPr 2365 
Mead v. Mali, 15 HowPr 347 [aff 25 
Barb, 5781: Rank of North America 
v. Suydam, 6 HowPr 379, CodeRepNS 
325 

N. C.—Nye v. Williams, 190 N. C. 
1295129 SH) 193' Womack v. Carter, 
160 N. C. 286, 75 SE 1102; New Bern 
Banking, etc., Co. v. Duffy, 156 N. C. 
83, 72 SE 96; Jones v. Henderson, 147 
N. C. 120, 60 SE 894; Wood v. Kin- 
eaid, 144 N. C. 398, 57 SE 4; Sea- 
board Air Line R. Co. v. Main, 132 N. 
CG. 445, 43 SE 930; Allen v. Carolina 
Gentes Col, 020 ING CM 543 27 SISE 
76; Daniels v. Baxter, 120 N.C. 14, 


61 AmSR 578, 36} 


PLEADING 
26 SE 635. 
N. D.—Cammack Piano Co. _v. 
western Surety Co., 56 N. D. 262, 216 
NW 561; Lamoure v. Lasell, 26 N. 


D. 638, 145 NW 577; Weber v. Lewis, 
19 N. D. 473, 126 NW 105, 34 LRANS 
364. 


Oh.—Valley R. Co. v. Lake Erie 


Iron Co., 46 Oh. St. 44, 18 NE 486, 
1 LRA 412: Schrock v. Cleveland, 29 
Oh: St. 499; Spice v. Steinruck, 14 
Oh. St. 213; Stoutenburg v. Lybrand, 
13 Oh. St. 228; Lewis v. Coulter, 10 
Oh. St. 451; Swanson v. Tuscarawas 
County: 23 Olheke Clee Cle Na Sen dios 


Golley, ete., Iron Works v. Callan, 9 
Oh. Cin. “Ct. 217, 40h: ‘Cire Dec, 2335 
Jenkinson v. Stoneman, 4 Oh. Dec. 


(Reprint) 289, 1 ClevlLRep 218; Mc- 
Lain v. Chrisman, Oh. Dec. (Re- 
print) 317, 2 WestLMonth 417. 

Okl.—Galbreath Gas Co. v. Lindsey, 
30) Oki 235, (129. P 455 Wieva ws) City; 
Bank, 29 Okl. 313;,116,P 9433") Arm- 
strong v. Crump, 25 Okl. 452, 106 P 
855; Guthrie v. Shaffer, 7 Okl. 459, 
54 P 698. 

Or.—Alvord v. Banfield, 85 Or. 49, 
166 P 549; Lieblin v. Breyman Leath- 
er. .Co., 82) Or 222, ,160Er W16Ts Jack- 
son v.Jackson; 17’.Or. 110, 19 B 847. 

Porto Rico.—Ponce, ete., R. Co. v. 
American R. Co., 7 Porto Rico Fed. 
630; Altagracia v. Wilson, 3 Porto 
Rico Fed. 250; Amadeo vy. Robledo, 
29 Porto Rico 592. But see Delgado 
v. Bernal, 7 Porto Rico Fed. 666 
(holding a demurrer for uncertainty 
proper where the complaint contains 


blanks). 

S. C.—Colclough v. Briggs, 95 S. 
C. 4, 78 SE 530; Rentz v. Southern 
iE. Co., 82S. C. 170, 63 SE 743; Smith 
Sons Gin, etc., Co. v. Badham, 81 S. 
Cc. 68, 61 SE 1031; Pierson v. Green, 
69 S. C. 559, 48 SE 624; Schumpert 
V.. Southern oR. Co. 65, SiC. sed, 43 
SE 813, 95 AmSR 802; Smith v. Brad- 
Street. iCos 63) (S212 02 0.84) BSE oss 
Lockwood vy. Charleston Bridge Co., 


60 S. C. 492, 38 SH 112, 629; State v. 
Jeter, 59'S. iC. :483, 38, Sh 124. Cave 
NSE SUN TS ONE AG a Girls SVB) L7eos Sriae 


del _-v.- Atlanta dz.-Ins..Co.; 153 9S: (C: 
241, 31 SE 230; Garrett v. Wein- 
berg, 50 S. C. 310, 27 SE 770; Ruth- 
erford. v. Johnson, 49 S. C. 465, 27 
SE 470; Buist v. Melchers, 44 S. C. 
46, 21 SE 449; Jackins v. Dickinson, 
39 S.C. 436, 17 SB. 9963 Crocker -v: 
Collins, ziee So Ca32i lo. Sr Gb, oe 
AmSR 

Ss. Kea v. Thompson, 221 NW 
249; Sundin v. Jacobson, 220 NW 
874: Terry v. Heppner, 483 S. D. 10, 
201 NW 705;. Poppe v. Fluth, 47 5S. 
D. 5438, 199 NW 597; State v. Inter- 
state Surety Co., 45 S. D. 592, 189 NW 
679; Walkin v. Nokken, 38 S. D. 289, 
161 NW 194; Cole v. Schamber, 36 S. 
DD: 424. 155 NW. 189. 

Wash.—Williamson v. Hallett, 108 
Wash. 176, 182 P 940; Dick v. North- 
erm Pacs YRivCon St, Washing 207), 6150 
P 8, AnnCasl91l7A 538: _Schaad ov. 
Robinson, 50 Wash. 2838, 97 P 104; 
Weiser v. Holzman, 33 Wash. 87, 73 
P 797, 99 AmSR 9382; Fitch v. Apple- 
gate, 24 Wash. 25, 64 P 147; Fares 
v. Gleason, 14 Wash. 657, 45 P 314; 
McQuesten v. Merrill, 12 Wash. 335, 
Ane. 56. 

Wis.—Integrity Sav. Bldg., 
Assoc. v. Nixdorf, 223 NW 438; Mc- 
Intyre v. Carroll, 193 Wis. 382, 214 
NW 366; Lawver v. Lynch, 191 Wis. 
99, 210 NW 410; State v. Howard W. 
Russell, Inc., 181 Wis. 76, 194 NW 
43; “Wilcox v. Scallon, 133 Wis. 521, 
113 NW 948; Wilbert v. Sheboygan, 
121 Wis. 518, 99 NW 330; Olson. v. 
Phenix Mfg. Co., 103 Wis. 337, 79 
NW 409; Doolittle v. Laycock, 103 
Wis. 334, 79 NW 408; Johnston v. 
Northwestern Live-Stock Ins. Co., 94 
Wis. 117, 68 NW 868; Allen v. Chi- 


etc., 


cago, etc., R. Co., 94 Wis. 93, 68 NW 
873; Young v. Lynch, 66 Wis. 514, 
29 NW 224; Hiles v. La Flesh, 59 


Wis. 465, 18 NW 435; A. C. Conn Co. 
v. Little Suamico Lumber, etc., Co., 
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55 Wis. 580, 13 NW 464; Morse v. 
Gilman, 16 Wis. 504; Newman v. 
Kershaw, 10 Wis. 333; Markwell v. 
Waushara County, 10 Wis. 73; Bate- 
man vy. Johnson, 10 Wis. 1; Bach v. 


Bell, 7 Wis. 433; 
aus 7 Wis. 372. 

Wyo. —Smith v. Stone, 21 Wyo. 62, 
128 P 612; Williams v. Union Pac. R. 
Co., 20 Wyo. 892.124) Pe 5 bee suitler 
v. Conwell, 14 Wyo. 166, 82 P 950. 

Ont. eS Attys- -Gen. v. Midland i, 1Co,, 
smOnta onal: 

Que.—Quebec Bank v. Davidson, 12 
QuemPue2sLe 

[a] Mere confusion of statement 


Flanders v. MeVick- 


|in the averments of a complaint is 


not a ground for demurrer. Pitts- 
burgh, ete., R. Co. vw. Rogers,.45) Ind. 
A. 230, 87 NE 28. 

[b] Mere generality in the allega- 
tions of essential facts does not ren- 
der a pleading bad on demurrer. 
Gano v. Cunningham, 88 Kan. 300, 128 
1d uy 

[ce] If the allegations are suscep- 
tible of two constructions, one consti- 
tuting a valid cause of action and the 
other not, a motion and not a demur- 
rer is the proper remedy. Stieglitz 
v. Belding, 20 Misc. 297, 45 NYS 670. 

[d] Omissions not cause for de- 
murrer: (1) Failure, in complaint 
for death of conductor killed while 
making out train reports, to set out 
order requiring him to have them 
ready on his return. Wabash R. Co. 
v. Gretzinger, 182 Ind. 155, 104 NE 
69. (2) Failure of complaint to state 
amount of notes indorsed by plain- 
tiffs after indemnity contract was 
signed. Sundin v. Jacobson, (S. D.) 
220 NW 874. (3) Failure to allege 
by whom payments on note were 
made when it is important on the 
liability of indorser whether he made 
certain payments. Smith Sons Gin, 
ete, Covve  Badhami si "Sie. 163. tok 
SE 1031. (4) Failure to allege insol- 
vency of judgment debtor where it is 
necessarily implied from allegations. 
Hogue v. Sparks, 146 Ark. 174, 225 
Sw 291. (5) Failure to allege na- 
ture of pond and character of water 
flowing therefrom in action for dam- 
ages from overflow caused by ob- 
struction of outlet. Rentz v. South- 
ELD. w CO. Oe +S. Oon 10, Oo, Sbinen tos 
(6) Failure to state physical cause 
of injury or its nature in personal 
injury case. Yarslowitz v. Bienen- 
stock, 141 App. Div. 64, 125 NYS 649. 
(7) Failure to state that P. Oil Co. 


and P. Oil Co. of Calgary, Canada, 
were the same corporation. Smiley 
v. Frankel, 181 NYS 66. (8) In ac- 


tion by state to recover penalties for 
engaging in business of employment 
agent without a license, failure defi- 
nitely to state the manner in which 
the furnishing of men compensated 
defendant. State v. Howard W. Rus- 
sell) (ine: 181 “Wiss 7.6). 194 UN W 2432 
(9) In an action for forcible entry 
and detainer, failure to plead under 
what terms defendant took posses- 
sion. Williamson vy. Hallett, 108 
Wash. 176, 182 P 940. (10) In action 
for injuries when struck by automo- 
bile, failure to allege which defend- 
ant owned the automobile and which 
was driving. Poppe v. Fluth, 47 S§S. 
D. 548, 199 NW 597. 

[e] Pleadings not subject to de- 
murrer: (1) Answer averring failure 
of consideration for note. Jewett v. 
Herr, 86 Ind. A. 392, 156 NE 568. 
(2) Complaint and answer to cross 
complaint which did not set out date 
of partition suit, but alleged that it 
was 
filed. Brown v. Owen, 
NE 600: (3) In an action to quiet 
title, petition setting forth adverse 
title in general terms, but without 
special description. State v. Alter, 80 
Nebr. 405, 114 NW 293. 

Sufficiency on demurrer of general 
allegation of negligence see Negli- 
gence §§ 647-650. 


(Ind. A.) 163 


a a a I 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


instituted after judgment was. 


| 
; 
| 
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certain,®® or for a bill of particulars?® being the 
proper remedy, except that, in a few states where by 


69. See infra § 1030. 

[a] Where a remedy by motion to 
make more definite and certain is 
proper, a demurrer will not lie. Dwy- 
er v. Corrugated Paper Products Co., 
80 Misc. 412, 141 NYS 240; Lawyer 


v. Lynch, 191 Wis. 99, 210 NW 410. 
70. See infra § 885 et seq. 
71. See statutory provisions. 


72. U. S—Sunlight Carbon Co. v. 
bt Louis, ete, RyiCo; 15 Fy (ad) 
802 (Oklahoma rule). 

Cal.—Mattson v. Mattson, 181 Cal. 
44, 183 P 443; Burge v. Albany Nurs- 


eres.) Ines M6 Calli, 34-3216 Sau note 
Aalwyn v. Cobe, 168. Cal. 165, 142 
P 79; Hennessey v. Alleghany Min. 


Go., 159 Cal..398, 113 P 1071; Thomas 
v. Wentworth Hotel Co., 158 Cal. 275, 
110 P 942, 139 AmSR 120; Burke v. 
Maguire, 154 Cal. 456, 98 P 21; Foerst 
v. Kelso, 181 Cal. 376, 63 P 681; Mc- 
Farland v. Holcomb, 123 Cal. 84, 55 
P 761; Stockton Combined Harvest- 
er, etc., Works v. Glens Falls Ins. Co., 
121 Cal. 167, 53 P 565; Barber v. Mul- 
Hord, i7- Cal. 356;- 49_P-206; . ‘Santa 
Barbara v. Eldred, 108 Cal. 294, 41 
P 410; Field v. Andrada, 106 Cal. 107, 
39 P 323; Lamb v. Harbaugh, 105° Cal. 
680, 39 P 56; Palmer v. Lavigne, 104 
Caltavacibatio; Soliss v. oneath: 103 
Cal. 43, 36 P 1029; Henke v. Eureka 
‘Endowment Assoec., 100 Cal. 429, 34 
P 1089; Mallory v. Thomas, 98 Cal. 
644, 33 P 757; Burns. v. Cushing, 96 
Cal. 669, 31 P 1124; Kirsch v. Derby, 
96 Cal. 602, 31 P 567; Wilhoit v. Cun- 
ninsham,,. 87 Cal. 0453, 25.8P 26755 
Wihiter ven, Allatty 8:7) Cal 245,025 P 
420; Grant v. Sheerin, 84° Cal. 197, 
23 P 1094; Kraner v. Halsey, 82 Cal. 
209; 22. P 1137; Doe v. Sanger, 78 
Cal. 150, 20. P 366; Malone v. Big 
Flat Gravel Min. Co., 76 Cal. 578, 18 
P 772; Hagely v. Hagely, 68 Cal. 348, 
9 P 305; Tehama County v. Bryan, 
68 Cal. 57, 8 P 673; Frazer v. Barlow, 
Os. Caled: -Hart. v.21 Spect,.) 627:-Cal. 
187; Jamison v. King, 50 Cal. 132; 
Tomlinson v. Monroe, 41 Cal. 94; Crow 
v. Hildreth, 39 Cal. 618; Himmel- 
mann v.,Spanagel, 39 Cal. 401; Tomp- 
kins v. Mahoney, 32 Cal. 231; Phelps 
v. Owens, 11 Cal. 22; Bennett v. Mor- 
ris, 4 Cal. Unrep. Cas. 834, 37 P 929; 
Martin v. San Jose Bank, (A.) 277 P 


197; Cooney v. Glide, (A.) 275 P 
2bn Allerton: “viae_King;s GA.) 2.274 .P 
90; Adkins v. Model Laundry Co., 


(A.) 268 P 939; Smith v. Hollander, 
85 Cals Aun 535,2259- P7958. Smiths v. 
Hollander, (A.) 257 P 577; Cullinan 
v. Mercantile Trust Co., 80 Cal. A. 
37; 252 “P6475 Menefee;.v. Reisch 
Impr. Co., 78 Cal. A. 785, 248 P 1031; 
Butler v. Robinson, 76 Cal. A. 223, 244 
P 162; Gause v. Pacific Gas, etc., Co., 
60° Gal. SAS 360: 212 P 922>-Sugrui iv. 
Sugru, 54 Cal. A. 587, 202 P 343; Ross 
v. Goins, 51 Cal. A. 412, 497° RP 132; 
Downey v. Cavasso, 36 Cal. A. 316, 171 
P 1077; Lapique v. Ruef, 30 Cal. A. 
391, 158 P 339; Banca Commerciale 
Italiana Di Genova v. Schlegel, 30 
@al. A. 13:00, 158 P2315 “Marshall v: 
Wentz, 28 Cal. A. 540, 153 P 244; 
Ruth v. Krone, 10 Cal. A. 770, 103 P 


960; Neves v. Costa, 5 Cal. A. 111, 

89 P 860. . 
Colo.—Thompson v. McGregor, 82 

Colo. 146, 257 P 364; Lockard v. Peo., 


$0, Colo= sl, 250) R525 American 
Bond, ete., Co. v. Hopkins, 46 Colo. 
460, 104 P 1040; Hall v. Cudahy, 46 
Colo. 324, 104 P 415; Bothwell v. Den- 
ver Union Stock Yards Co., 39 Colo. 
221, 90 P 1127; Gutshall v. Kornaley, 
88 Colo.195,.88) P1583 j-Carpenter) v. 
Smith, 20 Colo. 39, 36 P 789; Orman 
v. Mannix, 17 Colo. 564, 30 P 1037, 
31 AmSR 340, 17 LRA 602; Manning 
v. Haas, 5 Colo. 37; Grove v. Foutch, 
6 Colo. A. 357, 40 P 852. Contra Gold- 
field v. MacDonald, 52 Colo. 143, 119 
P 1069. 

Ida.—Lutyen v. Ritchie, 37 Ida. 473, 
218 P 430; Phy v. Selby, 35 Ida. 409, 
207 P 1077; Hollister v. State, 9 Ida. 
651,207. 339, 


39 P 323. 


PLEADING 


Mont.—Wells-Dickey Co. v. Em- 
body, 82 Mont. 150, 266 P 869; Flint 
Creek Lodge No. 11 A. F. & A. M. v. 
Brown, 81 Mont. 573, 264 P 394; Grant 
v. Nihill, 64 Mont. 420, 210 P 914; 
Smallhorn vy. Freeman, 61 Mont. 137, 
201 P 567; Willoburn Ranch Co. v. 
Yegen, 49 Mont. 101, 140 P 231; Al- 
len v. Bear Creek Coal Co., 43 Mont. 
269, 115 P 673; Wahle v. Great North- 
ern, RR. Co., 41 “Mont.-326; 109 PR 7135 
Hosty v. Moulton Water Co., 39 Mont. 
310, 102 P 568; Carlson v. Barker, 
36 Mont. 486, 93 P 646; Reed v. Poin- 
dexter, 16 Mont. 294, 40 P 596. 

Nev.—Kingsbury v. Copren, 43 Nev. 
448, 187 P 728, 189 P 676. 

_Utah.—State v. Rolio, 262 P 987. 
But see Nelson v. Henrichsen, 31 
Utah= 191,87. P 267 -(demurrer on 
ground that complaint, in an action to 
recover balance due on an account, is 
ambiguous and uncertain, overruled). 

[a] Concurrent with remedy by 
motion.—Lockard v. Peo., 80 Colo. 31, 
250 Pelb2s. Halizvy.-Cudahys, 46 Colo, 
324, 104 P 415; Orman v. Mannix, 17 


Colo. 564, 30 P 1037, 31 AmSR 340, 
17 LRA 602. 
[b] Exclusive of remedy by mo- 


tion.— Mattson v. Mattson, 
44,183 P 443; McFarland v. Holcomb, 
eon Oalwete soo 6k. wAllerton Vv. 
King, (Cal. As) 204 ©) '90e> Butler iv: 
Robinson, 76. Cal. A. 223, 244 P 162. 

[ec] Ambiguity (1) can be reached 
only by a special demurrer. Wahle 
v. Great Northern R. Co., 41 Mont. 
326, 109 P 713. (2) Demurrer will be 
overruled if pleading is easy of com- 
prehension and free from reasonable 


181 Cal. 


doubt. Kraner v. Halsey, 82 Cal. 209, 
APA V2 AGRE ee 
[d] Uncertainty (1) consists of 


what is said with an uncertain mean- 
ing, and not of what is omitted. 
Smith v. Hollander, 85 Cal. A. 535, 
259 P 958; Smith v. Hollander, (Cal. 
A.) 257 P 577. (2) In complaint, con- 
sists of failure to allege matters es- 
sential-as well as the doubtful mean- 
ing conveyed by what is alleged. 
Smallhorn v. Freeman, 61 Mont. 137, 
201 PB 567. (38) In contract going to 
legal interpretation of the rights and 
liabilities of the parties, is not ground 
for special demurrer. Juri v. Koster, 
84 Cal. -A. 298, 257 P 901. 

{e] Contradictory counts will not 
render a pleading ambiguous or un- 
certain. Stockton Combined. Harvest- 
er, etc., Works v. Glens Falls Ins. 
Cor U2 Call eres be es 565. 

[f] Defective allegations of imma- 
terial matter cannot make a pleading 
demurrable. Gardner v. California 
Guarantee Inv. -Co., 137 Cal. 71, 69 
P 844; Menefee v. Raisch Impr. Co., 
78 Cal. A. 785, 248 P 1081. 

[g] Demurrer placed upon two or 
more of these grounds conjunctively 
(1) will be overruled if not well tak- 
enastoany one. Greenebaum v. Tay- 
lor, 102 Cal. 624, 36 P 957; Wilhoit 
v. Cunningham, 87 Cal. 453, 25 P 675; 
Wihiite ven AVlatt. m8) Caleze 4s p22b) IP. 
420; Kraner v. Halsey, 82 Cal. 209, 
22 P 1137. (2) Although there may 
be, in the demurrer, a general and 
conjunctive assignment of ambiguity, 
unintelligibility and uncertainty, if 
the only specifications are on the 
ground of uncertainty it will be treat- 
ed aS a demurrer on that ground 
alone. Field v. Andrada, 106 Cal. 107, 
(3) It is not for that rea- 
son bad, even though one or more of 
the grounds is not well taken. Phy 
v. Selby, 35 Ida. 409, 207 P 1077. 

[h] Matters of inducement only 
cannot render a pleading bad on de- 
murrer based on any of these grounds. 
Henke v. Eureka Endowment Assoc., 
100 Cal. 429, 34 P 1089. 

{i] Pleadings held subject to spe- 
cial demurrer: (1) Complaint at- 
tempting to state in one count a cause 
of action on an express eontract, one 
on quantum meruit, and one for 
money had and received. Phy v. 
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statute’ such defects are enumerated as grounds for 
demurrer, a special,’? but not a general, demurrer?? 


Selby, 35 Ida. 409, 207 P 1077. (2) 
Complaint from which it could not be 
determined whether plaintiff's causes 
of action were founded upon injuries 
to his person, his property, or his 
character, or upon an injury to the 
property of a third person. Lapique 
ye Ruef,('30 Cal. Aw391 958 ees 39r 
(3) Complaint, in an action for breach 
of contract, which fails to allege con- 
tract with certainty. Adkins v. Mod- 
elymaundirys Comm(CaltAay 268 93 9: 
(4) Complaint, in an action on a sub- 
lease for water rights, which did not 
purport to be based on an assignment 
of any water right, but on an in- 
definite portion of the water called 
for by the original contract. Gause 
Vv. Pacific Gas; eéte!, Co.; 606 CalevA: 
360, 212 P 922. (5) Complaint, in an 
action to quiet title, alleging fraudu- 
lent acts by defendants, in connection 
with the title to the real estate in- 
volved, where it could not be told 
whether plaintiff was asserting a ti- 
tle under defendants or superior to 
their asserted rights, or how their 
fraudulent acts could cloud her title. 
Aalwyn v. Cobe, 168 Cal. 165, 142 P 
79. (6) Complaint in which causes 
of action were improperly joined, not 
separately stated, and were against 
different parties. Ross v. Goins, 51 
Cal. A. 412,197 P 132. (7) Complaint, 
using the word “outstanding” in place 
of “subscribed” in an allegation in an 
action to enforce a stockholder’s lia- 
bility for corporate debts, that at the 
time the debts were incurred the total 
number of shares of stock then “out- 
standing’”” was a specified amount. 
Thomas v. Wentworth Hotel Co., 158 
Cali. 203, LOM S940 e130 aeAcm Site al cis 
(8) Complaint, where its allegations 
are inconsistent with exhibit at- 
tached. Palmer v. Lavigne, 104 Cal. 
305. FEI 17) Pe Malones Vv aebice Mitt 
Gravel. Minn) Cos W6p Cale 78s2b3 ne 
772; Frazer v. Barlow, 63 Cal. 71. 
(9) A complaint which did not reveal 
whether the action was on the theory 
that the contract involved was made 
by plaintiff and defendant as members, 
of an existing corporation, or was 
made after the dissolution of a co- 
partnership, when defendant was re- 
tiring as a stockholder of a corpora- 
tion created to take over the copart- 
nership. Downey v. Cavasso, 36 Cal. 
Ase BOUT. 

{j] Pleadings not subject to spe- 
cial demurrer.—Where defendant in 
claim and delivery, or replevin, was 
sued both as an individual and as ad- 
ministrator, the fact was not a ground 
of demurrer for uncertainty or am- 
biguity. Kingsbury v. Copren, 43 
Nev. 448, 187 P 728, 189 P 676. 

[k] In Louisiana, an exception of 
vagueness is the proper way to at- 
tach plaintiff’s failure, in a suit on 
account, to itemize the statement at- 
tached to the petition. Stringfellow 
v. Nowlin, 157 La. 683, 102 S 869. 

73. U. S.—bLucid v. EB. I. DuPont 
de Nemours Powder Co., 199 Fed. 377, 
118 CCA 61, LRA1917E 182. 

Cal.—Bienfield v. Van Ness, 176 Cal. 
585, 169 P 225; Burge v. Albany Nurs- 
exies, Inch) 176) Caky 313,068) eater 
Walsh v. Standart, 174 Cal. 807, 164 
P 795; Munson v. Bowen, 80 Cal. 572, 
22 P 258; Allerton v. King, (A.) 274 
P 90; Burner v. American Bar Quartz 
Mini Cor, 76 (Cale A. 767, 246 BP TAs 
Kansaburo Ohsaki v. Ahern, 61 Cal. A. 
787, 215 P 714; Culver v. Miller, 54 
Cal. A. 645,"°202> P3338) *Marshalll we 
Wentz, 28.€al. A. 540; 153° Pp 244: 
Moore v. Fredericks, 24 Cal. A. 536, 
141 P 1049; Olcovich v. Grand Trunk 
Ey CO. 20eCal Ay 3495 10m tee O10r 
Ruth v. Krone, 10 Cal. A. 770, 103 P 
S60; Nevestyv.: Costa bi iGale Ae Mads 
89 P 860. 

Colo.—Deer Trail Lumber Co. v. 
Cummins, 80 Colo. 276, 250 PRP 850; 
Gutshall v. Kornaley, 38 Colo. 195, 
SOnsrad Oo. ‘ 

Mont.—Wheeler, etc., Mercantile Co. 
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is proper; but, if the matters with respect to which 
the pleading is uncertain or ambiguous are peculiarly 
within the knowledge of the opposite party, a special 
demurrer will not lie,7* in Georgia and Texas a spe- 
cial demurrer or exception is required,*® and a gen- 
But in both code and 
common-law states, where the averments are so un- 


eral demurrer will not do.7® 


v. Moon, 49 Mont. 
Willoburn Ranch Co. 
Mont. 101, 140 P 231. 

Utah.—State v. Rolio, 262 P 987. 

[a] General demurrer and demur- 
rer for ambiguity are not the same. 
Deer Trail Lumber Co. v. Cummins, 
80 Colo: 276; 250 P 850. 

[b] Such defects in allegations in- 
corporated to anticipate a defense 
cannot be raised by a general demur- 
rer. Munson v. Bowen, 80 Cal. 572, 
22 P 253; Kansaburo Ohsaki v. Ahern, 
611Calh As 73751215, Pi 74: 

[ec] In Louisiana, an exception of 
no cause of action cannot be made to 
fill the office of an exception of vague- 
ness. Dronette v. Meaux, 156 La. 239, 


100 S 411. 

74. Doe v. Sanger, 78 Cal. 150, 20 
P 366; Dow v. Oroville, 22 Cal. A. 
215, 134 P 197; State v: Silver Bow 
Refining Coke 18) Montanl, 4252)2P. 301; 

75. Bennett v. Rosborough, 155 Ga. 
265, 116 SE 788; Busby v. Marshall, 
125 Ga. 645, 54 SE 646; Williams v. 
Lancaster, 113 Ga. 1020, 39 SE 471; 
Eastman v. Cameron, 111 Ga. 110, 3 
SE 462; McClendon y. Hernando Phos- 
phate Co., 100.Ga. 219, 28 SE 152; 
East Georgia, etec., R. Co. v. King, 91 
Ga. 519, 17 SE 939; Jossey v. Staple- 
ton, 57 Ga. 144; Gilmore v. Murphy, 
56 Ga. 510; Andrews v. Butts Coun- 
ty, 29 Ga. A. 302, 114 SE 912; Nash- 
ville v. Hendricks, 28 Ga. A. 648, 113 
SE 42; MeMath Plantation Co. v. 
Allison, 26 Ga. A. 744, 107 SH 420; 
Central of Georgia R. Co. v. Thomp- 
Son; 25 *Ga.WA. 415, 1045S H (5155 At 
lanta v. Hendricks, 22 Ga. A. 400, 96 
SE 10; National Duck Mills v. Cat- 
lin, 10 Ga. A. 240, 73 SE 418; Hobbs 
v. Crawford, 4 Ga. A. 585, 62 SE 157; 
Mandeville Mills v. Dale, 2 Ga. A. 
.607, 58 SE 1060; Atlantic Coast Line 
R. Co. v. Hart Lumber Co., 2 Ga. A. 
88, 58 SE 316; Weatherford, etc., R. 
Co. v. Granger, 85 Tex. 574, 22 SW 
959; Gulf, etc., R. Co. v. Preston, 74 
Tex. 181, 11 SW 1108; Cooper v. Hor- 
ner, 62 Tex. 356; Williams v. War- 
nell, 28 Tex. 610; Perry v. Herbert, 
8 Tex. 1; Frosh v. Swett, 2 Tex. 485; 
Bagby v. Hodge, (Tex. Civ. A.) 297 
SW 882; Green v. Green, (Tex. Civ. 
A.) 282 Sw 900 [rev on other grounds 
(Commn. A.) 288 SW 406]; Saner- 
Ragley Lumber Co. v. Spivey, (Tex. 
Civ. A.) 255 SW 193 [mod on other 
grounds (Commn. A.) 284 SW 210]; 
Herald News Co. v. Wilkinson, (Tex. 
Civ. A.) 239 SW 294; Munn y. Brill- 
hart, (Tex. Civ. A.) 230 SW 862 [aff 
(Commn. A.) 242 SW 459]; Negocia- 
cion Agricola v. Love, (Tex. Civ. A.) 
220 SW 224; Hartwell v. Fridner, 
(Tex. Civ. A.). 217 SW 231; Cooper 
v. Hinman, (Tex. Civ. A:) 212 SW 
972 [rev on other grounds (Commn. 
A.) 235 SW 564]; James McCord Co. 
v. Rea, (Tex. Civ. A.) 178 SW 649; 
Malin v. McCutcheon, 33 Tex. Civ. A. 
387, 76 SW 586; Cole v. Carter, 22 
Tex. Civ. A. 457, 54 SW 914; Henry 
v. McCardell, 15 Tex. Civ. A. 497, 40 
SW 172; Slade v. Patton, (Tex. Civ. 
A.) 24 SW 845; Bonner v. Moore, 3 
Tex. Civ. A. 416, 22 SW 272; Alamo 
Mills Co. v. Hercules Iron Works, 1 
Tex. Civ. A. 688, 22 SW 1097. See 
Brawner v. Cumbie, (Tex. Civ. A.) 
264 SW 497 (defendant desiring more 
specific allegations should file specific 
exceptions). 

[a] Special demurrer (1) may be 
used to demand a complete statement 
of each item of indebtedness sued for. 
Hobson v. Crawford, 4 Ga. A. 585, 62 
SE 157; Lone Star Gas Co. v. Baccus, 
(hex. Civ: vA.) 11 (SWiiC2d)< 3855.10 (C2) 


30%, Tai Pave Gbys 
v. Yegen, 49 


PLEADING 


Entitles defendant to be fully in- 
formed of the facts relied on by plain- 
tiff as a part of his cause of action. 
McMath Plantation Co. v. Allison, 26 
Ga. A. 744, 107 SE 420. 

[b] Oral motion to dismiss will 
not take the place of a special de- 
murrer. Atlanta v. Hendricks, 22 Ga. 
A. 400, 96 SE 10. 

[ec] UWneertainty as to time.— 
Mandeville Mills v. Dale, 2 Ga. A. 
607, 58 SE 1060; Brown v. Davis, 
(Tex. Civ. A.) 178. SW 842; Henry 
v. McCardell, 15 Tex. Civ. A. 497, 40 
SW 172. 

[d] Reversible error exists where 
special demurrer pointing out am- 
biguity is overruled. Central of 
Georgia R. Co. v. Thompson, 25 Ga. 
A. 715, 104 SE 515. 

fe] Grounds for demurrer: .(1) 
Allegations, in suit to recover money 
stolen by insured and used in paying 
premiums on insurance policies, that 
“all or a large portion” of the money 
paid or such money “entirely or large- 
was stolen. Bennett v. Rosbor- 
ough, 155 Ga. 265, 116 SE 788, 26 
ALR 1397. (2) Failure of defendant 
to ask for affirmative relief. Green 
v. Green, (Tex. Civ. A.) 282 SW 900 
[rev on other grounds (Commn. A.) 
288 SW 406]. (3) Not sufficiently 
definite allegation of future profits of 
business of tenant, suing for wrong- 
ful eviction by landlord. Bagby v. 
Hodge, (Tex. Civ. A.) 297 SW 882. 

76. Williams v. Lancaster, 113 Ga. 
1020, 39 SE 471; Southern R. Co. v. 
Ward, 110 Ga. 793, 36 SE 78; National 
Duck Mills v. Catlin, 10 Ga. A. 240, 
73 SE 418; Weatherford, etc., R. Co. 
v. Granger, 85 Tex. 574, 22 SW 959; 
Gulf, ete., R. Co. v. Preston, 74 Tex. 
181, 11 SW 1108; Cooper v. Horner, 
62 Tex. 356; Williams v. Warnell, 28 
Tex. 610; Frosh v. Swett, 2 Tex. 485; 
Kelly v. Gross, (Tex. Civ. A.) 4 SW 
(2a) 296; Texas, etc., R. Co. v. Har- 
grave, (Tex. Civ. A.) 1 SW (2d) 740 
[aff 12 SW .@d) 1009]; Bagby v. 
Hodge, (Tex. Civ. A.) 297 SW 882; 
James McCord Co. v. Rea, (Tex. Civ. 
A.) 178 SW 649; Attaway v. Carter, 
1 Tex. Unrep. Cas: 73. 

77. Ala.—Bliss v. Anderson, 31 
Ala. 612, 70 AmD 511; Hardy v. Mont- 
gomery Branch Bank, 15 Ala. 722; 
Posey v. Hair, 12 Ala. 567. 

Ark,—Craig v. Simpson, 170 Ark. 
214, 279 SW 996. 

Fla.—J. W. McWilliams Co. v. Trav- 
ers, 96 Fla. 203, 118 S 54; Louisville, 
ete, BR.iCouw Carn 77 Mas 4695-81 3S 
779, 5 ALR 102. 

Ga.—Johnson v. Edwards, 147 Ga. 
438, 94 SE 554; Clark v. Gay, 112 Ga. 
777, 38 SH 81; Garrett v. Hitchcock, 
77 Ga. 427; Clark v. Southern R. Co., 
20 Ga. A. 274, 92 SE 1020; Copeland 
Van Ty ws, 218) (Ga. eAwlo Gre SOS By 11 8s 
Linam v. Anderson, 12 Ga. A. 735, 78 
SE 424. 

Ill.— Merriweather v. Smith, 8 Ill. 


Ind.—Chicago, ete., R. Co. v. Law- 
rence, 169 Ind. 319, 79 NE 363, 82 NE 
768; Logansport v. Kihm, 159 Ind. 
68, 64 NE 595; Connersville v. Con- 
nersville Hydraulic Co., 86 Ind. 235; 
Williamson v. Yingling, 80 Ind. 379; 
Lewis v. Hdwards, 44 Ind. 333; Snow- 
den v. Wilas, 19 Ind. 10, 81 AmD 370; 
Indiana Rolling-Mill Co. v. Livezey, 
47 Ind. A. 396, 94 NE 732; South Chi- 
cago City R. Co. v. Moltrum, 26 Ind. 
A. 550, 60 NE 3861; Speeder Cycle Co. 
Vv. Teeter, 18 Ind. A. 474, 48 NE 595; 
Lemmon vy. Reed, 14 Ind. ‘A, 655, 43 NE 
454; Springfield’ Second Nat. Bank Vv. 
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certain that the elements of a cause of action or de- 
fense are not disclosed, a general demurrer will lie.77 
If the pleading is sufficiently certain, a demurrer 
thereto will be overruled.*® 
of a common count is sufficient as against a general 
or special demurrer.*® 

[§ 476] (2) Alternative Allegations.®° As a 


A pleading in the form 


Hart, 8 Ind. A. 19, 35 NE 302. 

Ky. —Reid vy. Lyttle, 150 Ky. 304, 
150 SW 357 

NG Wh St Printing, ete., Co. v. 
Powers, 183 App. Div. 513, 170 NYS 
314; Phillips v. Sonora Copper Co; 
90 App. Div. 140, 86 NYS 200; Spear 
v. Downing, 34 Barb. 522, 12) AbbPr 
437, 22 HowPr 30. 

Tex.—Stallings v. Wood, (Civ. A.) 
267 SW 537; Millican v. McNeil, 
(Civ. A.) 50 SW 428. 

Wyo.—Smith v. Stone, 21 Wyo. 62, 
128 P 612 

[a] Thus (1) in -an’ “action for 
damages for forcible eviction from 
livery stable, failure to allege rental 
value of stable renders pleading de- 
murrable. Copeland v. Tyus, 18 Ga. A. 
196, 89 SE 188. (2) Where an allega- 
tion in an answer is not sufficiently 
definite to charge either mistake or 
fraud in failure to include option for 
extension in a lease, a demurrer will 
be sustained. Craig v. Simpson, 170: 
Ark. 214, 279 SW 996. 

78. Kraner v. Halsey, 82 Cal. 209, 
22 P 1137; Jenkins v. Lane, 154 Ga. 
454, 115 SE 126; Copeland v. Max- 
well, 23 Ga. A. 577, DOSE SS Simrad ues 
Webb Cotton Co. v._ Gordon, 19 Ga. 
A. 63, 90 SE 1032; Flint River, etc., 
RR: Co. v. Maples, 10 Ga. A. 573, 73 
SE 957; Atlantic Coast Line R.’ Co. 
v. Davis, 5 Ga. A> 214, 62. SE 1022; 
Continental Gin Co. v. Gardner, (Tex. 
Civ. A.) 248 SW 92. 

[a] Reasonable certainty as to es- 
sential statements is sufficient to 
enable pleadings to withstand a spe- 
cial demurrer. Flint River, ete. R. 
Co. v. Maples, 10 Ga. A. 573, 73 SE 
957; Atlantic Coast Line R. Co. v. 
Davis, 5 Ga. A. 214, 62 SE 1022. 

[b] Thus (1) in a suit to impress 
trust on property conveyed by an an- 
cestor, an allegation that the sole 
purpose and _ consideration of the 
deeds was to put the title in the 
grantee to obtain a loan for the grant- 
or’s benefit, and that the grantor was 
to have no other or. further interest 
or title, is sufficiently specific and de- 
finite. Jenkins v. Lane, 154 Ga. 454, 
115 SE 126. (2) ‘Allegations that de- 
fendant, after executing notes sued 
on, sold the property mortgaged to 
secure them to another, who assumed 
payment, and, at plaintiff's direction, 
signed his name on the backs thereof, 
and that plaintiff accepted his as- 
sumption of payment, thereby accept- 
ing him as its debtor on the notes 
“in lieu of this defendant,” is a suffi- 
cient plea of novation. Continental 
Gin Co. v. Gardner, (Tex. Civ. A.) 248 
SW 92. -(3) A special demurrer on 
the ground that a statement of ac- 
count did not sufficiently itemize the 
marks, numbers, weights, or prices 
of cotton was properly overruled, 
where the items were credited to de- 
fendant and showed the number of 
bales, and aggregate amount of pro- 
ceeds. J. E. Webb Cotton Co. v. Gor- 
don, 19 Ga. A. 637, 90 SE 1032. 

79. Auckland v. Conlin, 203 Cal. 
776, 265 P 946; Pike v. Zadig, 171 Cal. 
273, 152 P 923; Firpo v. Pacific Mut. 
L. Ins. Co., 80 "Cal. Ay 222, 251 'P) 6075 
Camp v. Boyd, 41 Cal. A. 83, 1S 2iP COE 

[a] Reason for rule.—The com- 
mon count pleads every material is- 
sue in general terms, and if there is 
any uncertainty as to particular 


items, defendant has his remedy by | 


demanding arapill 
Firpo v. Pacific Mut. 
Cal. A. 122, 251 P 657. 

80. Alternative ee cons in gen- 
eral see supra § 91 


of particuiars. 
L. Ins. Co., 80 


eS eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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generai rule, as long as a pleading contains facts suf- 
ficient to authorize any relief, alternative allegations 
therein are not grounds for a demurrer.®? 
in some jurisdictions such a pleading is demurrable,*? 
and in others it is, on demurrer, no better than its 
If the alternative statements 
are such that it is impossible to tell upon which of 
several equally substantive averments a party re- 
Where the facts 
alleged in the alternative do not under either alter- 
native show a cause of action or defense, a demurrer 


weakest alternative.** 
lies, the pleading is demurrable.*+ 


should be sustained.*® 
[§ 477] h. Conclusions.’ 


81. U. S.—Matz v. Chicago, 
R. Co., 85 Fed. 180. 

Ind.—Adams Express Co. v. Heagy, 
69 Ind. A. 652, 122 NE 603; Indianapo- 
lis, etc., Tract. Co. v. Henderson, 39 
Ind. A. 324, 79 NE 539. 

Iowa.—Furner v. Keokuk First Nat. 
Bank, 26 Iowa 562. 

N. Y.—Everitt v. Conklin, 90 N. Y. 
645; Marie v. Garrison, 83 N. Y. 14; 
Hasberg v. Moses, 81 App. Div. 199, 
80 NYS 867. 

N. C.—Daniels v. Baxter, 120 N. C. 
14, 26 SE 635. 

82. Cal.—Jamison v. Rane. 50) (Cal. 
132 (on ground that it is uncertain 
and ambiguous). 

Ga.—John A. Roebling’s Sons Co. v. 
Southern Power Co., 142 Ga. 464, 83 
SE 138, LRA1915B 900; Green v. In- 
gram, 16 Ga. 164. 

Me.—Macurda v. Lewiston Journal 
Co., 104 Me. 554, 72 A 490. 

Mont.—Doichinoff v. CHlcee 0) etc., 
R. Co., 51 Mont. 582, 154 P 924. 

Tex.—Rabinowitz. vy. Smith Co:, 
(Civ. A.) 190 SW 197. 

{a] A general demurrer (1) will 
reach such defect. Macurda v. Lewis- 
ton Journal Co., 104 Me. 554, 72 A 490. 
(2) A general exception will not reach 
such defect. Rabinowitz v. Smith 
Co., CTex:, Civ. A.) 190°S Ww: 197. 


etc., 


[b] A special demurrer (1) is nec- 
essary to point out defect. John A. 
Roebling’s Sons Co. v. Southern 


Power Co., 142 Ga. 464, 83 SE 138, 
LRA1915B 900; Doichinoff v. Chicago, 
ete... A: Co, 51 Mont. 582, 154 P 924. 
(2) A special exception is necessary. 
Rabinowitz v. Smith Co., (Tex. Civ. 
A.) 190 SW 197. 

83. Taylor v. Lewis, 206 Ala. 338, 
89 S 581; Williams v. Newman, 205 
Ala. 86, 87 S 807; Birmingham R., 
etc., Co. v. Nicholas, 181 Ala. 491, 61 
S 361; Bessierre v. Alabama City, 
etens RE Cone 179: vA a. “847,71 60S) 825 
Sloss-Sheffield Steel, ete, Co. v. 
Sharp, 156 Ala. 284, 47 S 279. 

[a] Alternative and disjunctive 
averments render a pleading demur- 
rable. Birmingham R., etc., Co. v. 
Nicholas, 181 Ala. 491, 61 S 361. 

84. Highland Ave., etc., R. Co. v. 
Dusenberry, 94 Ala. 4138, 10 S 274; 
Anderson v. Minneapolis, ete., R. Co., 
103 Minn. 224, 114 NW 1123, 14 
LRANS 886. 

[a] Rule applied.—Where a com- 
plaint alleges in the alternative two 
statements of fact, one of which is 
sufficient to constitute a cause of ac- 
tion and the other not, they neutral- 
ize each other, and demurrer will lie. 
Anderson yv. Minneapolis, ete., R. Co. 
103 Minn. 224, 114 NW 1123, 14 
LRANS 886. 

85. Wakefield v. Chicago, etc., R. 
Co., 104 SW 778, 31 KyL 1108. 

86. Legal conclusions in general 
see supra §§ 17-80 

Demurrer for failure to allege facts 
showing fraud see Fraud § 159. 

87. U. S.—United Breweries Co. 

vy. Colby, 170 Fed. 1008 [app dism 178 
Fed. 1005, 101 CCA 664]. 

Ala.—Bell v. Burkhalter, 176° Ala. 
62, 57 S 460. 

‘Ark.—Stewart v. Budd, 169 Ark. 
363, 275 SW 748. 


The allegation of a 
conclusion either of law’* or of fact,’® instead of the 
faets upon which they are based, does not usually 


PLEADING 


However, 


make a pleading bad on general demurrer. 
defect may be reached by a special demurrer,®® or by 
a statutory demurrer,®°® or by motion.®? 
mere legal conclusion unsupported by essential aver- 
ments of fact is ineffective 
murrer to support a 
tains bare conclusions only,®* or inaccurate conelu- 
sions from facts which do not show a cause of action 
or defense,®* it is demurrable. 
mits the facts alleged by the pleading of the opposite 
party will not, because it controverts a conclusion 
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Such a 
However, & 


as against a general de- 


pleading.®? If a pleading con- 


A pleading which ad- 


therein, be good as against a demurrer.®® In certain 


Cal.—San-Christina Inv. Co. v. San 
Hrancisco, 167 Cali o2, Wale P3284, 
52 LRANS 676; Santa Barbara v. 
Eldred, 108 Cal. 294, 41 P 410; Green 
Ve Darling, 73 Cal. JA. 700, 239 P 70; 
ee v. Lowry, 25 Cal. A. 616, 144 

Ga.—Hall v. Wingate, 159 Ga. 630, 
126 SE 796. 

Ill.—Wilkinson v. Cosmopolitan L. 
Ins. Assoc., 154 Ill, A. 195; Bayliff 
v. Reilly, 149 Ill. A. 236. 

Ind.—Publie Utilities Co. v. Iver- 
son, 187 Ind. 672, 121 NE 33; Avery 
Co. v. Herriot- Carithers Con 8ieind. 
A. 348, 148 NE 304: Davis Vv. Sharp, 
80 Ind. A. 227, 138 NE 520; General 
Industrial, etc., Co. v. American Gar- 
ment Co., 716 Ind. A. 629, 128 NE 454; 
Baltimore, etc., R. Co. v. Wheeler, 75 
Ind. A. 191, 129 NE 40; Louisville, 
éete., ‘Tract.\'Co, v.-Cotner,: 72) Ind. A: 
377, 125 NE 78; Haines v. Trueblood, 
67 Ind. A. 456, 119 NE 883. 

Iowa.—Dean vy. Atkinson, 201 Iowa 
818, 208 NW 301; Lambe v. McCor- 
mick, 116 Iowa 169, 89 NW 241; 
Thompson v. Cook, 21 Iowa 472. 

Kan.—Union St. R. Co. v. Stone, 54 
Kan. 83, 37 P 1012. 

Ky.—Newport Light Co. v. New- 
port, 19 SW 188, 14 KyL 55. 

Miss.—Beddingfield v. New Orleans, 
etc., R. Co., 110 Miss. 311, 70 S402. 

N. M.—Williams v. Kemp, 273 P 12; 
State v. Albuquerque, 31 N. M. 576, 
249 P 242; Maddison v. Bryan, 31 
N. M. 404, 247 P 275; Michelet v. 
Cole, 20 N. M. 357, 149 P 310. 

N. D.—Weber v. Lewis, 19 N. D. 
473, 477, 126 NW 105, 34 LRANS 364 
[cit Cyc]. 

Porto Rico.—Ortiz v. Bull Insular 
Line, 8 Porto Rico Fed. 660. 

Tex.—Garza v. Kenedy, (Commn. 
A.) 299 SW 231 [rev (Civ. A.) 291 SW 
Bell v. Smith, (Civ. A.) 6 SW 
Bragg v. ‘Houston Mlectric 
Co., Aw Lote, SW. 245 Patt 
(Commn. A.) 276 SW 641]; James 
McCord Co. v. Rea, (Civ. A.) 178 SW 
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Was h.—Byers v. Burbank Co., 97 
Wash. 220, 166 . 656; Livingstone Mae 
Lovgren, 27. Wash. 102, P5997 


Harris v. Halverson, 23 Wash. 779, 
63 P 549; Griffith v. Wright, 21 Wash. 
494, 58 P 582. 

Que:—Carter White Lead Co. v. Em- 
ployers Liability Assur. Co., 8 Que. 
Pro 258. 

[a] Conclusions not demurrable.— 
(1). Allegation of heirship, without 
stating proceedings by which one be- 
came heir. Ortiz v. Bull Insular Line, 
8 Porto Rico Fed. 660. (2) Averment 
that defendant then and there, by its 
agents and servants, carelessly and 
negligently ran such electric car upon 
and against such plaintiff. Louis- 
ville, etc., Tract. Co. v. Cotner, 71 Ind. 
AT oth, £25 NEY 78: 

88. Dean vy. Atkinson, 201 Iowa 
818, 208 NW 301; Roberts v. Pendle- 
ton, 92 Kan. 847, 142 P 289; Neosho 
County v. Spearman, 89 Kan. 106, 130 
P 677; Gano v. Cunningham, 88 Kan. 
300, 128 P 3872; Maddison v. Bryan, 
31 N. M. 404, 247 P 275; Kansas City 
Enins, Cosy. olmore, (bexeCly:7 A.) 
226 SW 709. 


jurisdictions a demurrer, on the ground of insufficient 
facts to constitute a cause of action or defense, will 
lie to a pleading alleging a conclusion instead of the 


89. San Christina Inv. Co. v. San 
Francisco, 167 Cal. 762, 141 P 384, 52 
LRANS 676; Cullinan v. Mercantile 
Trust Con 80) Cali Av aii. 252 (64a. 
Poetker v. Lowry, 25 Cal. A. 616, 144 
PP. Ost: = Dillon*v., Crosss 5) ‘Cals “Aa 7166; 
91 P 439; Payne v. Allen, 155 Ga. 54, 
116 SE 640 [rev 28 Ga. A. 8, 110 SE 
345 (op. conformed to 30 Ga. A. 80, 
116 SE 642)]; Moore v. Cook, 151 Ga. 
523, 107 SE 518; Wade v. Eason, 27 
Ga. A. 388, 108 SE 481; Jones v. Ful- 
ler, 27 Ga. A. 84, 107 SH 544; Medlock 
v. McAdoo, 26 Ga. A. 92, 105 SE 643; 
Beddingfield v. New Orleans, etc., R. 
Co., 110 Miss. 311, 70 S 402; Anderson 
v. Smith, 16 RevdeJur (Can.) 384. 

{a] Allegations subject to demur- 
rer: (1) Allegation that deceased 
was a passenger but not antecedent 
facts showing such status. Payne v. 
Allen, 155 Ga. 54, 116 SE 640 [rev 
28 Ga. A. 8, 110 SE 345 (op. conformed 
to 30 Ga. A. 80, 116 SE 642)]. (2) 
General allegation that defendant had 
complied with his obligations under 
the contract without setting out par- 
ticulars of alleged payment. Wade 
v. Eason, 27 Ga. A. 388, 108 SE 481. 
(3) Plea alleging fraud, but not al- 
leging specific acts constituting 
fraud. Jones v. Fuller, 27 Ga. A. 84, 
107 SE 544. 

[b] Im Texas (1) such a defect 
must be reached by a special excep- 
tion. Garza v. Kenedy, (Commn. A.) 
299 SW 231 [rev (Civ. A.) 291 SW 
615]; Bell v. Smith, (Civ. A.) 6 SW 

Bragg v. Houston Electric 
Co., . A.) 264 SW 245 [aff 
(Commn. A.) 276 SW 641]; Saner- 
Ragley Lumber Co. v. Spivey, (Civ. 
A.) 255 SW 193 [mod on other 
grounds (Commn. A.) 284 SW 210]. 
(2) A pleading which alleged facts 
from which it might be inferred that 
an insurance company had waived a 
requirement of the policy is subject 
to a special exception. Kansas City 
Le Ins. -Co:cv. Hlmorey (Civ. <A) 1226 
SW 709. : 

90. Yorkshire Ins. Co. v. Gazis, 
215 Ala. 564, 112 S 154; Birmingham 
Southern R. Co. v. Harrison, 203° Ala. 
284, 82 S§ 534; Kilgore v. Birmingham 
R., etc., Co., 200 Ala. 238, 75 S996; 
Singer Sewing Mach. Co. v. Teasley, 
198 Ala. 673, 73 S 969; Mobile Elec- 
tricuCGow vs Sanges, 169 Ala. 341, 53 


990, 1019. 


'S 176, AnnCas1912B 461. 


91. See infra §§ 956, 

92. Wells-Dickey Co. v. Embody, 
82 Mont. 150, 266 P 869; Gauss v. 
Trump, 48 Mont. 92, 1385 P 910; Bluitt 
v. Pearson, (Tex. Commn,. A.) 7 SW 
(2d) 524. 

[a] Pleading must state ultimate 
facts, not legal conclusions, to with- 
stand a_ general demurrer. Wells- 
Dickey Co. v. Embody, 82 Mont. 150, 
266 P 869. 

93. Indian Refining Co. v. Taylor, 
195 Ind. 223, 143 NE 682; Beaver Dam 
v. Vinson, 223 Ky. 490, 3 SW (2d) 
1090; Ferguson Seed Farms, INCHuN: 
MeMillan, (Tex. Civ. A.) 296 SW 902 
[rev on other grounds (Commn. A.) 

Indemn, 


18 SW (2d) 595 

94 Wall v. Royal Co., 
(Cex Cina Ac) 2O9NS Vins Loe 

95. Hanks v. Lee, 57 Utah 537, 
195 P 302, 
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facts on which it is based.°* The fact that a pleading 
contains conclusions will not render it demurrable if 
sufficient facts are also alleged to show a cause of 
action or defense;°? and where conclusions are es- 
sential to an orderly setting forth of a party’s con- 
tentions, they are not subject to demurrer.°*® 
_tain instances particular pleadings have been deemed 
sufficient and held not subject to demurrer, even 
though based on conclusions of the pleader.®® 

[§ 478] i. Hypothetical Pleading. 
law the remedy for hypothetical pleading was a de- 
Under the codes, although a general de- 


murrer.” 


PLEADING 


In cer- 


At common 


Mere s 


murrer has been held proper,® the remedy, as a gen- 


96. Ark.—Wood vy. Conway Coun- 
ty Drain. Dist. No. 2, 110 Ark. 416, 
GL SS Wise 1 Ob: Southern Orchard 
Planting Co. v. Gore, 83 Ark. 78, 102 
SW 709. 

Colo.—Downing v. Agricultural 
Ditch Coy 20! Colo. 546, 39 P 336. 

Mo.—Mallinckrodt Chemical Works 
v. Nemnich, 169 Mo. 388, 69 SW 355; 
McKinzie v. Mathews, 59 Mo. 99; 
Walrath v. Crary, (A.) 222 SW 895. 

N. H.—Craft v. Thompson, 51 N. H. 
536. 


s N. Y.—Kellogg v. Baker, 15 AbbPr 
86. 

Okl.—Smith v. Kaufman, 3 Okl. 568, 
41 P 722. See Ft. Smith, etc., R. Co. 
v. Chandler Cotton Oil Co., 25 Okl. 
82, 84, 106 P 10) [cit Cye] (conceding 
rule adopted in Smith vy. Kaufman, 
3) Ok1..568, 41 P 722). 

S. C.—Tucker v. People’s Bank, 139 
S. C..206, 137 SE 601. 

[a] An objection to the pleading 
of a written instrument by stating its 
legal effect, instead of setting forth 
its contents, can be taken only by de- 
murrer. Kellogg v. Baker, 15 AbbPr 
(N. Y.) 286. 

{[b] In Arizona (1) the courts hold 
that a pleading which states a con- 
clusion of law, instead of an essen- 
tial fact, is demurrable, since a de- 
murrer will not confess or admit 
conclusions of law. Feland v. Phe- 
nix, 25 Ariz. 317, 217 P 65; Verde Wa- 
ter, ete.,§ Co. -v. , Salt >River.. Valley 
Water Users’ Assoc., 22 Ariz. 305, 197 
P 227; Herr v. Kennedy, 22 Ariz. 141, 
195 P 530. (2) But an early case held 
that an allegation of a legal conclu- 
sion instead of the facts on which it 
was based did not make the pleading 
bad on general demurrer. Machomich 
Mercantile Co. v. Hickey, 15 Ariz. 421, 
140 P 63. 

97. Ala.—Brewer v. Avinger, 208 
Ala. 411, 94 S 590. 

Ga.—Western, etc., R. Co. v. Rob- 
erts, 144 Ga. 250, 86 SE 933; Edwards 
v. Clarkesville, 35 Ga. A. 306, 133 SE 
45; Mendel v. Converse, 30 Ga. A. 549, 
118 SE 586. 

Minn.—Clark v. Chicago, etc., R. Co., 
28 Minn. 69, 9 NW 75. 

Mo.—Jones v. Schaff Bros. Co., 187 
Mo. A. 597, 174 SW 177. 

Nev.—Knox v. Kearney, 
393, 142 P 526: 

[a] Mixed statements of facts and 
legal conclusions will not render a 
pleading demurrable. Clark v. Chi- 
cago, etc., R. Co., 28 Minn. 69, 9 NW 
75 (negligence). 

{[b] Conclusions deducible from 
facts alleged when stated do not ren- 
der a pleading. demurrable. Edwards 
v. Clarkesville, 35 Ga. A. 306, 133 SW 
45 (general or special); Jones v. 
Schaff Bros. Co., 187 Mo. A. 597, 174 
SW 177. 

[ec] In Louisiana (1) an allega- 
tion of a conclusion of law is a nul- 
litys “Reiman eMie. Cowl. Union 
Homestead Assoc., 4 La. A. 519. (2) 
So a pleading is not subject to an ex- 
ception because it contains a conclu- 
sion of law in conflict with an allega- 
tion of fact. Reiman Mfg. Co. v. 
Union Homestead Assoc., supra. 

98. West v. Spratling, 204 Ala. 478, 
86 S 32; Shelby Iron Co. v. Bierly, 202 


387 Nev. 


Ala, 422, 80 S 806; Norton v. Ran- 
dolph, 7176) Ala. 381,158 2S 283," 40 
LRANS 129, AnnCas1915A 714; Moore 
VeaCook, 151 Ga. 6235 107 SH 518. 

{a] Thus, when the facts charged 
are equivocal and permit, but do not 
demand, the inference relied upon, the 
pleader should draw the inference and 
charge it as a fact. Shelby Iron Co. 
v. Bierly, 202 Ala. 422, 80 S 806; Nor- 
ton Vv; Randolph, 176) Alaiwsohy 1 5sus 
283, 40 LRANS 129, AnnCas1915A 714. 
See West v. Spratling, 204 Ala. 478, 
86 S 82 (one fire escape at end of 
hotel building was improper equip- 
ment). 

99. See cases infra this note. 

[a] Averments held not demurra- 
ble: (1) An averment that an act 
was to be performed within a reason- 
able time. Southern Steam Carpet 
Cleaning Co. v. Goldman, 17 Ala. A. 
218, 84 S 478. (2) Complaint under 
the common counts with an allega- 
tion of an agreement to pay upon a 
specific contract. Lehner v. McLen- 
nan, 54 Cal. A. 491, 202 P 41. (3) In 
an action against a county on a note 
for money borrowed to meet casual 
deficiencies, allegations that the sums 
received were paid out on warrant 
for current expenses. Citizens’ Bank 
v. Rockdale County, 152 Ga. 711, 111 
SE 434 (special demurrer). 

1. Hypothetical pleading in gen- 
eral see supra § 87. 

2. Conger v. Johnston, 2 Den. (N. 
Y.) 96; Margetts v. Bays, 4 A. & E. 
489, 31 ECL 223, 111 Reprint 871. 

3. Ilfeld v. Ziegler, 40 Colo. 401, 
91 P 825. 

4. Daniels v. Baxter, 120 N. C. 14, 
26 SE 635. 

[a] In New York (1) early cases 
under the code held that a demurrer 
was the proper remedy (Goodman vy. 
Robb, 41 Hun 605, 5 NYSt 242; Mann 
v. Milne, 21,.:Hun~ 408; “Arthur Y. 
Brooks, 14 Barb. 533; Buddington v. 
Davis, 6 HowPr 401; Lewis v. Ken- 
dall, 6 HowPr 59, CodeRepNS 402), 
(2) and that it was not the proper 
remedy (Wiley v. Rouse’s Point, 86 
Hun 495, 33 NYS 773; Taylor v. Rich- 
ards, 22 N. Y. Super. 679; Ketcham 
v. Zerega, 1 BE. D. Smith 553), (3) the 
later cases holding such a pleading 
subject to demurrer (Stroock Plush 
Co. wv. Dalcott, 129 App. iDiv.14,, 113 
NYS 214; W. N. Stevenson & Co., Inc. 
v. Vietor, 182 NYS 88). (4), Now, 
since demurrers have been abolished, 
the remedy is by motion. Civ. Pract. 
Act § 277. 

5. Pleading by way of recital in 
general see supra § 88 

6. See cases infra notes 7, 8. 

7% George H. Fuller Desk Co. v. 
McDade, 113 Cal. 360, 45 P 694; Santa 
Barbara v. Eldred, 108 Cal. 294,,41 P 
410; Collier v. Moulton, 7 Johns. (N. 
Y.) 109; Third Nat. Bank v. Angell, 
18 Ry. .1,29 A’ 6005 Brown) vo Thur- 
low, 16 M. & W. 36, 153 Reprint 1088. 

8. Leadville Water Co. v. Lead- 


ville, 22 Colo. 297, 45 P 362; Rocky 
Mountain Fuel Co. v. Kovaics, 26 
Colo. A. 554, 144 P 863; Indianapolis, 


etc., Rapid Transit Co. v. Foreman, 
162 Ind. 85, 69 NE 669, 102 AmSR 
185; McElwaine-Richards Co. v. Wall, 
159 Ind. 557, 65 NE 753; Syme vy. 
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eral rule, is by motion and not by demurrer.* 

[§ 479] j. Pleading by Way of Recital.° The aver- 
ment of facts by way of recital instead of positively 
may, in some jurisdictions, be reached by demurrer, ® 
some eases holding, however, that the demurrer must 
be a special one,’ while others hold that the objection 
may be urged under a general demurrer.® 

[§ 480] k. Duplicity ‘and Commingling of Counts 
or Defenses®—(1) Duplicity. Duplicity is at common 
law a ground for demurrer,!® which, as a general rule, 
can be taken advantage of only by a special demur- 
As a general rule, in jurisdictions where spe- 


Griffin, 4 Hen. & M. (14 Va.) 277; 
Moore v. Dawney, 3 Hen. & M. (13 
Va.) 127; Hord v. Dishman, 2 Hen. & 
M. (12 Va.) 595; Spiker v. Bohrer, 37 
W. Va. 258, 16 SE 575. 

9. Duplicity in generaI see supra 
§§ 176, 252, 434. 

10. 'U. S.—Martin y. Barton Iron 
Works, LG CasusNion..9 dow, oom Gre 


Ark.—The Napoleon v. Etter, 6 Ark. 


103. 

NN ame CA v. Mitchel, 2 Root 

Ga.—Pitts v. Smith, 108 Ga. 37, 338 
SE 814. 

Ill.—Chicago, etc., R. Co. v. Magee, 
60 Dll. 529; Brady v. Spurck, 27 III. 
478; Speer v. American Stars of Eq- 
uity, 157 Ill. A. 554; Marren v. North 
American Union, 145 Ill. A. 375. 
ieee Paes v. Anthony, 2 Blackf. 

Ky.—Arnold v. Com., 8 B. Mon. 109. 

Me.—-Scott v. Whipple, 6 Me. 425. 

Md.—McCauley v. State, 21 Md. 556. 


Mass.—Shattuck vy. Marcus, 182 
Mass. 572, 66 NE 196; Foster v. 
Leach, 160 Mass. 418, 36 NE 69; 


Downs v. Hawley, 112 Mass. 237; Otis 
v. Blake, 6 Mass. 336. 

Mich.—Douglas v. Marsh, 141 Mich. 
209, 104 NW 624. 

Miss.—State v. Brown, 34 Miss. 688; 
Welch v. Jamison, 2 Miss. 160. 

N. H.—Little v. Perkins, 3 N. H. 


469; Mooney v. Demerrit, 1 N. H. 187. 
Tee J.—Berry vy. Cahanan, TAINS Diels, 
son Y.—Bradner v. Demick, 20 Johns. 
wok I—Hoppin v. Jenckes, 9 R. I. 


a ore C.—Phillips v. Willeson, 4 S. G. 

77 

Vt.—Walker v. Sargeant, 14 Vt. 247. 

N. B.—McLachlan y. Wilson, 4 N. 
B. 368. 

Ont.—Duffy v. Higgins, 4 U. C. C. P. 
301; Filliter v. Moodie, 22 U. C. Q. B. 
71; Montreal Bank vy. Humphries, 3 
Wieees 2 B. 463; West v. Bown, 3 U. 


Cs Q, 291. 

ui TS Be S.—Smythe v. New Provi- 
dence Tp., 158 Fed. 213; Burnham v. 
Webster, 4 F. Cas. No. 2,178, 1 Woodb, 


& M. 172; Jackson v. Rundlet, ubay. Sah 
Cas. No. 7,145, 1 Woodb. & M. 3o1¢ 
Martin v. Barton Iron Works, 16 EF. 
Cas Nor 9 abi Shp Gaese 0: 

Conn. —Seymour v. Mitchel, 2 Root 
145; Smith y. Northrup, 1 Root te 
Starr v. Henshaw, 1 Root 242. 

Ill.— Consolidated Coal Co. v. Peers, 
205 Ill. 531, 68 NE 1065 [aff 97 Til. 
A. 188]; Chicago Western Div. R. Co. 
Vv. Ingraham, 131 Ill. 659, 23 NE 350; 
Holmes v. Chicago, eté, R. Co., 94 
Ill. 439; Armstrong v. Webster, 30 
Ill. 333; Franey v. True, 26 Ill. 184; 
Calhoun v. Wright, 4 Ill. 74; Cohen 
v. Chicago, ete. R. 'Cos,..239 Tl. PAS TGs 
Yates v. Phillips, 211 Dla AT 6Ase 
Michigan Cent. R. Co. v. Harville, 136 
Ill. A. 243; Jacobs vy. Pierce, 132 Til. 
A. 547; Haberlau v. Lake Shore, etc., 
188, Co., idmelitlneeAs eons 

Ind.—Barrett v. Ruitt, 3 Ind. 571; 
Neff v. Powell, 6 Blackf. 420; Ben- 
ner v. Elliott, 5 Blackf. 451; King Vv. 
Anthony, 2 Blackf. 132. 

Ky.—Arnold v. Com., 8 B. Mon. 109. 


LLL LL LLL LLL LL LLL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cial demurrers are abolished,!? this objection cannot 
be taken by demurrer,'* a motion to strike being the 
proper remedy,'* except that, inasmuch as duplicity 
in a dilatory plea is a ground for general demurrer,?® 
the abolition of special demurrer does not affect such 
Duplicity is not a ground for demurrer un- 
der the codes,'* except in jurisdictions where by stat- 


cases.!® 


PLEADING 


es.1° 


ute it is made a ground for a special demurrer. 


Me.—Anderson v. Eastern Coupling 


Co., 108 Me. 374, 81 A 167; Briggs v. 
Grand Trunk R. Co., 54 Me. 375; 
Scott v. Whipple, 6 Me. 425. 


Mass.—Washington vy. Eames, 6 Al- 
len 417; King v.. Howard, 1 Cush. 
137; Otis v. Blake, 6 Mass. 336. 

Mich.—Douglas v. Marsh, 141 Mich. 
209, 104 NW 624. 

Miss.—Mobley v. Keys, 21 Miss. 677. 
“ai Y.—Bradner v. Demick, 20 Johns. 
“ne I— Hoppin v. Jenckes, 9 R. I. 

S. C.—Phillips v. Willeson, 4 S. C. 
Le ocr 

Vt.—Green v. Seymour, 59 Vt. 459, 
12 A 206; Vaughan v. Everts, 40 Vt. 
526; Carpenter v. McClure, 40 Vt. 
108; Carpenter v. McClure, 37 Vt. 
127; Buell v. Warner, 33 Vt. 570; 
Downer v. Rowell, 26 Vt. 397; Onion 
v. Clark, 18 Vt. 363; Walker v. Sar- 
rant: 44 Vt. 247, 

N. B.—McLachlan yv. Wilson, 4 N. 
B. 368. 

[a] In Georgia duplicity is a 
ground for special demurrer. _ Cit- 
izens’, ete. Bank v. Union Ware- 
house, etc., Co., 157 Ga. 434, 122 SE 
327 [answers to cert questions con- 
formed to 32 Ga. A. 85, 122 SE 652]; 
Central of Georgia R. Co. v. Banks, 
128 Ga. 785, 58 SE 352; Albany v. 
Jackson, 33 Ga. A. 30, 125 SE 478: 
Edgley v. Columbus Tron Works, 32 
Gay A. 426) 9123 $Si).7483-e Harris, ‘v- 
Wilcox, 7 Ga. A. 121, 66 SE 380. 

[b] In Maryland (1) this was the 
rule. State v. Green, 4 Harr. & J. 
542; Stewardson v. White, 3 Harr. & 
M. 455. (2) But the rule has been 
changed so that a general demurrer 
is sufficient in all cases to raise the 
question of duplicity. Milske v. Stein- 
er Mantel Co., 103 Md. 235, 63 A 471, 
115 AmSR 354, 5 LRANS 1105. 


12. See supra § 455. 
13. Ala—Jefferson Dairy Co. v. 
Thomas, 214 Ala. 305, 107 S 449; 


Western Union Tel. Co. v. Saunders, 
G4) Ala 2845) bid 1S eG, 137 Am SiR 
35; Corpening v. Worthington, 99 
Ala. 541, 12 S 426; Bolling v.. Mc- 
Kenzie, 89 Ala. 470, 7 a 658; Ewing 
v. Shaw, 83 Ala. 333, 3.8 692; Hous- 
ton v.. Hilton, 67 Ala. 374; Lewis v. 
Lee County, 66 Ala. 480; Wynne v. 
Whisenant, 387 Ala. 46; Garnett v. 
Woe) 17 Ala. 74. - But see Stiles: -v. 
Lacy, 7 Ala. 17 (holding plea bad for 
duplicity on general demurrer, not- 
withstanding act abolishing special 
demurrers). 

D. C.—National Express, etc.; Co. v. 
Burdette, 7 App. 551. 

F'la.—Brooks-Scanlon Corp. v. Ar- 
buthnot, 94 Fla. 303, 116 S 237; E. 
A. Strout Farm Agency Vv. Hollings- 


worth, 92 Fla. 673, 110 S 267. 
Ky.—Bryan Vv. Buford, i a Dds 
Marsh. 335. 


Mass.—King v. Howard, 1 Cush. 
137. 

ING — arn ttenve ocelch, .GOrON., ai. 
L. 499, 55 A 163; Ordinary v. Barnes, 
CUMING yes 8. 08 50 A 903; Smythe v. 
New Providence pe, 158 Fed. 213 
(New Jersey practice). 

Va.—Southern R. Co. vy. Simmons, 
105 Va. 651, 55 SE 459; Kimball v. 
Borden, 95 Va. 203, 28 SE 207; Nor- 
folk, etc., R. Co. v. Ampey, 93 Va. 
108, 25 SE 226; Grayson v. Buchan- 
an, 88 Va. 251, Snes Mie + Olasen od mes 
Bishop Co. v. Shelhorse, 141 Fed. 643, 
72 CCA 337 (Virginia practice). 

W. Va.—McMechen v. Baltimore, 
etc., R. Co., 90 W. Va. 21, 110 SE 474; 
‘Napier vy. Mozena Coal Co., 86 W. Va. 
220, 103 SE 125; Farmers’, etc., Bank 
Vv. Kingwood Nat. Bank, "85 W. Va. 


371, 101 SE 734; Grass v. Big Creek 
Dev. Co., 75 W. Va. 719, 84 SE 750, 
LRA1915E 1057; Gartin v. Draper 
Coal, etc., Co., 72 W. Va. 405, 78 SH 
673; Martin v. Monongahela R. Co., 
48 W. Va. 542, 37 SE 563; Poling v. 
Maddox, 41 W. Va. 779, 24 SE 999; 
Sweeney v. Baker, 13 W. Va. 158, 31 
AmR 757; Coyle v. Baltimore, etc., 
Re Co, JW War 94: 

[a] Prior to the statute such a 
defect could be taken advantage of 
only by special demurrer. Cunning- 
ham v. Smith, 10 Gratt. (51 Va.) 255, 
60 AmD 333. 

{b] In Tennessee (1) where spe- 
cial demurrers have been abolished 
(see supra §, 455), the rule of the 
text now obtains. Waggoner v. 
White, 11 Heisk. 741. @) Under 
Tennessee practice, error whereby an 
action of tort and contract are joined 
in a single count cannot be taken ad- 
vantage of by demurrer. © Quirk v. 
Bank of Commerce, etc., Co., 244 Fed. 
C825 Lota CCA ALS One Coe Bute dt has 
been ‘held that the insertion in a sin- 
gle count of a declaration in an ac- 
tion under a statute, of averments 
based on the common law, although 
not converting the whole deciaration 
into a common-law pleading, will lay 
it open to a demurrer for duplicity. 
Middle Tennessee R. Co. v. McMillan, 
134 Tenn. 490, 184 SW 20. 


14. See infra § 1000. 
15. Garner v. Johnson, 22 Ala. 494; 
Caldwell v. Mobile Branch State 


Bank, 11 Ala. 549; Green v. Seymour, 
59 Vt. 459, 12 A 206; Culver v. Balch, 
DEEN Gy) Ol Sa 

16. Cannon v. Lindsey, 85 Ala. 198, 
3 S 676, 7 AmSR 38; Lewis v. Lee 
County, 66 Ala. 480; Garner v. John- 
son, 22 Ala. 494; Caldwell v. Mobile 
Branch State Bank, 11 Ala. 549; Cobb 
v. Miller, 9 Ala. 499; Cobb v. Force, 
6 Ala. 468. 

17. Blakeney v. Ferguson, 18 Ark. 
347; Mills v. Barney, 22 Cal. 240; 
Chicago, ete, R. Co. v. Lawrence, 
LO9e Ind. 3 19; "19 NE 363, 82 NE 768; 


Jones v. Hathaway, (6 Ind. 14; Den- 
man v. MeMahin, 37 Ind. 241; Rielay 
v. Whitcher, 18 Ind. 458; State v. 


Owens, 200 Mo. A. 468, 207 SW 241. 

[a] In New York this rule has 
been enunciated. Welles v. Webster, 
9 HowPr 251. See Richards v. Kins- 
ley, 14 Daly 334, 12) NwWSt 125, "14 
NYSt 701 (not a ground for objec- 
tion of any kind). But see Johnston 
v. Meaghr, 14 Utah 426, 47 P 861 
(where the court said that the com- 
mon-law rule against duplicity is 
preserved under the code, although it 
seems that the court is really con- 
Sidering the mingling of different 
causes of action in the same count). 

18. Morrison v. Concordia F. Ins. 
Co., 72 Mont. 97, 231 P 905; Schwindt 
v. Lane Potter Lumber Co., 40 Mont. 
537, 107 P 818, 135 AmSR 639. 


[a] General demurrer will not 
reach defect. Morrison v. Concordia 
BY Ins) Co..72 Mont.197,"'231 P9057 


19. Necessity to state separately 
each cause of action see supra Se aili7fil 
et seq. 

Misjoinder of cause of action see 
infra § 493 


20. Sloss-Sheffield Steel, etc., Co. 
v. Mitchell, 167 Ala. 226, 52 S 69; 
Louisville, ete., R. Co. v. Cofer, 110 


Ala. 491, 18 S 110; Verner v. Alabama 
Great Southern R. Co., 103 Ala. 574, 
tb, Sissvono Richmond. etes, at. “Conv. 
Weems, 97 Ala. 270, 12 S.186; Neely 
v. Payne, 126 Miss. 854, 89 S 669; 
Little v. Perkins, 3 N. H. 469; Mid- 
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Tenn. 490, 184 SW 20. 
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[§ 481] (2) Commingling of Counts or Defens- 
A demurrer seems the proper common-law 
remedy for intermingling in one count two or more 
causes of action.?° 
count or paragraph of several causes of action or 
defenses which may be joined does not render the 
pleading bad on demurrer, under the codes,*+ the 


But mere commingling in one 


U. S.—Chamberlain v. Mens- 


21. 
ing, 51 Fed. 669 (following South 
Carolina practice). 

Alaska. i 
ka 339. 

Ariz. s 

Colo.—Pinnacle Gold Min. Co. v. 
Peo., 58 Colo. 86, 143 P 837; Heilman 


v. Ludington, 26 Colo. 326, 57 P 1075 
[aff 9 Colo. A. 548, 49 P 377]; Brew- 
er v. MeCainy"21) Colo. 382) 41 GR 1822. 

Ida.—Labonte v. Davidson, 31 Ida. 
644, 175 P 588; Fox v. Rogers, 6 Ida. 
710, 59 P 538 (overruling prior cases). 

Ind.—Cargar v. Fee, 140 Ind. 572, 
39 NE 93; State v. White, 88 Ind. 
587; Carter v. Ford Plate Glass Co., 
85 Ind. 180; Ross v. Thompson, 78 
Ind. 90; Rielay v. Whitcher, 18 Ind. 
458; Rogers v. Smith, 17 Ind. 323, 
79 AmD 483; Judah v. Vincennes 
Univ; 16" Ind) 56;) Schillosser” v.. Hox, 
14 Ind. 365; Johnson v. Crawfords- 
ville; ete., R: Co., Lip-Ind.280, 

Iowa.—Seaton v. Grimm, 110 Iowa 
145, 81 NW 225; Swords v. Russ, 13 
Iowa 603. 

Kan.—Ellsworth v. Rossiter, 46 
Kan. 237, 26 P 674; Tootle v. Wells, 
39 Kan. 452, 18 P 692; Walker. v. 
Sims, 9 Kan. A. 890, 64 P 81. 

Ky. —Louisville, etc., Ry Cos vs... Conny, 
102 Ky. 300, 43 SW 458, 19 KyL 1462, 
53 LRA 149; Williams Ve Langford, 
15 B. Mon. 566. 

Mo.—Mulholland v. Rapp, 50 Mo. 


42; State v. Davis, 35 Mo. 406; Otis 
Vv. Mechanics?» Bank, -35.) Mio. 31285 


Puntney v. Mahn, (A.) 201 SW 913; 
Wilson v. St. Louis, ete., R. Co., 67 
Mo. A. 443; Ferguson v. Davidson, 65 
Mo. A. 1938. Contra McCoy v. Yager, 
84 Mo. 134 (petition declared on two 
promissory notes in one count). 

Mont.—-Gravelin v. Porier, 77 Mont. 
260, 250 P 823; Jorud v. Woodside, 
63 Mont. 23, 206 P 344; Roberts v. 
Sinnott! 55" Monty 1369, 617CG wea 2525 
Marcellus v. Wright, 51 Mont. 559, 
154 P 714. But see Bandmann y. Da- 
vis, 23 Mont. 382, 59 P 856 (where 
the court appears to hold a demurrer 
proper where two causes of action 
are joined in one count). 

N. Y:—Bass v. Comstock, SSt IN. fY%. 
21; Gunn v. Fellows, 41 Hun 257, 4 
NYSt i58 Henderson v. Jackson, 32 
ING Super. 324, 9 AbbPrNS 293. 40. 
HowPr 168; Badger v. Benedict, 1 
Hilt. 414 [aff 4 AbbPr 176]; Griffith 
v. Friendly, 30 Misc. 393, 62 NYS 
391 [aff 47 App. Div. 635 mem, 62 
NYS 1138 mem]; Haynes v. McKee, 
18 Mise. 361, 41 NYS 553 [aff 19 Misc. 
511, 43 NYS 1126]; Townsend v. 
Coon, 7 NYCivProc 56; Woodbury v. 
Sackrider, 2 AbbPr 402; Cheney vy. 
Fisk, 22 HowPr 236; Fickett v. Brice, 
22 HowPr 194; Waller v. Raskan, 12 
HowPr 28; "Moore ve Smiths id 
HowPr 361; Peckham v. Smith, 9 
HowPr 436 [aff 21 N. ¥. 101]; Rob- 
inson v. Judd, 9 HowPr 3878; Gooding: 
v. McAlister, 9 HowPr 123; Benedict 
v. Seymour, 6 HowPr 298. See Dor- 

man _v. Kellam, 4 AbbPr 202,.14 
HowPr 184 [overr Acome vy. Ameri ican 
Mineral Co, ‘11s How Pr 4240) Vian 
Namee v. Peoble, 9 HowPr 198; Getty 
v. Hudson River R. Co., 8 HowPr UCTS 
Pike v. Van Wormer, 5 HowPr 171; 
Durkeé live Saratoga, ete. Ri, Co, 4 
HowPr 226, 2 Code Rep 145]. 

N. D.—Stark County v. Mischel, 33 
N. D. 432, 156 NW 931. 

Oh.—Hartford Tp. v. Bennett, 10 
Oh. St. 441; Brooker v. Grossman, 
ae Dec. (Reprint) 258, 1 ClevLRep 


Okl. —Tishomingo First Nat. Bank 


C.—-Marion v. Charleston, 68 S. 
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proper remedy being by motion.?? 
mingled counts are not such as may be joined, a de- 


murrer for misjoinder will lie.?° 


causes of action, which cannot be joined in one com- 
plaint, are united in one count, the better remedy, 
under the code, is, in the first instance, by motion to 
separate them, and then by demurrer to the counts as 
separated, and not by demurrer to the single count.?+* 
At common law a 
pleading frivolous on its face?® is bad on demurrer,?°® 
but, under the codes, the proper remedy is usually 
a motion to strike or for judgment on the plead- 
ings,?7 although if the pleading is also bad in sub- 


[§ 482] 1. Frivolousness. 


stance, a demurrer will reach it.?§ 


murrer is, In some code jurisdictions, the proper rem- 


edy.?? 
[§ 483] m. Want of Profert.®° 


C. 257, 47 SE 140; Cartin v. South 
Bound HivCo.H43. Ss Cs 221, 120 SH9795 
49 AmSR 829; Jackins v. Dickinson, 
39 S. C. 486, 17 SE 996; Westlake v. 
Farrow, 34 8S. C. 270, 13 SE 469. 

\ §. D--Just v. Martin Bros. Connon 
S. D. 470, 159 NW 44. 

Utah. Reese  v. Qualtrough, 48 
Utah 23,°156 P°955; “Kurtz v. Ogden 
Canyon Sanitarium Co., 37 Utah 313, 
108 P 14. 

Va.—Southern R. Co. v. Simmons, 
105 Va. 651, 55 SH 459; Southern R. 
Co. v. Blanford, 105 Va. 3738, 54°SE 1. 

Wis.—July v. Adams, 178 Wis. 375, 
190 NW 89; Buerger v. Buerger, 178 
Wis. 352, 190 NW 126; Sentinel Co. v. 
Thomson, 38 Wis. 489: Riemer v. 
Johnke, 37 Wis. 258; Nichol v. Alex- 
ander, 28 Wis. 118; Akerly v. Vilas, 
25 Wis. 703; Baxter v. State, 9 Wis. 
38 


Wyo.—Kearney Stone Works v. Mc- 
Pherson, 5 Wyo. 178, 38 P 920. 

{a] In California (1) prior to 1907 
the failure separately to state causes 
of action or defenses was not a 
ground for demurrer. Astill v. South 
Wuba Water (Cow 1 462 Cali 155,32 792 P 
594; Murphy v. Crowley, 140 Cal. 141, 
73 P 820; San Francisco Pav. Co. v. 
Fairfield, 134 Cal. 220, 66 P 255; Sut- 
ter County Vv. McGriff, 130 Cal. 124, 
G2 ie 4125) \City Carpet- -Beating, etc., 
Works v. Jones, 102 Cal. 506, 36 P 
841; Jacob v. Lorenz, 98 Cal. 332, 33 
P 119; Fraser v. Oakdale Lumber, 
etc,, Co., 73 Cal. 187, 44 P 829; Hage- 
TY Vv. Hagely, 68 Cal. 348, 9° Peed: 
Bernero v. South British, ete., ins. Cox 
65 Cal. 386, 4 P 382; Beckman v. Wa- 
ters, 3 Cal. ‘A. 734, 86 P 997, (2) Since 
1907 such defect has been by force of 
L. (1907) p 706 c 372, a ground for de- 
murrer. Bowman v. Wohlke, 166 Cal. 
121, 135 P 37, AnnCasl915B 1011; 
Huene v. Cribb ual, Av 14d 1 98eP 78: 
(3) In an action to set aside a deed 
and recover rentals collected, from 
an attorney who had obtained trans- 
fers of property when acting as at- 
torney for plaintiff, the complaint is 
not demurrable on the ground that 
eauses of action were improperly 
united and not separately stated. 
Bouton v. Stuart, 52 Cal. A. 484, 199 
Teele 

22. See infra § 1030. 

23. See infra § 493. 

24. Ludington v. Heilman, 9 Colo. 
A. 548, 49 P 877 [aff 26 Colo. 326, 57 
‘E 10751; Henderson v. Jackson, 32 
N. Y. Super. 324, 9 AbbPrNS 393, 40 
HowPr 168; Westlake v. Farrow, 34 
eC. 1200, 13 SE 469. 

25. See supra §§ 82, 225. 

26. Mandel v. Peet, 18 Ark. 236; 
Falls v. Stickney, 3 Johns. (N. Y.) 541. 

[a] In Alabama (1) an early case 
held a plea utterly frivolous bad on 
demurrer. Elliott v. Eslava, 3 Ala. 
568. (2) Now a motion to strike and 
not a demurrer is the proper remedy. 
Milligan vy. Pollard, 112 Ala. 465, 20 
S 620. 

27. See infra § 988. 
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PLEADING 
Tf the com- 


But where two 


However, a de- 


Where profert 


28. Harlow v. Hamilton, 6 HowPr 
(N. Y.) 475; Murphy v. Oregon En- 
graving Co., 94 Or. 534, 537, 186 P 12. 

“Sham, frivolous and _ irrelevant 
matter may be stricken out of a 
pleading, but its legal sufficiency as 
matter of defense must be tested by a 
demurrer.’”’ Murphy v. Oregon En- 
graving Co., supra. 

[a] In Quebec the_ superficially 
frivolous appearance of grounds of 
action in a plaintiff's declaration does 
not constitute ground to have them 
struck out on demurrer, if the matter 
of such allegations amount to legal 
grounds of action when read together 
with the other averments of the dec- 
laration. Edge v. Security L. Ins. 
Co., 8 DomLR 492. 

29. Rogers v. Metropolitan L. Ins. 
Corrs Oh. A. 333. 

30. See also infra § 484. 

Failure to make Lehane ot assign- 
ment see Assignments § 2 

31. See infra § 866. 

32. Pickett v. Real Est. Bank, 8 


Ark, 224; Pryor v. Watson, 8 ‘Ark. 
elles Beebe v. Real Est. Bank, 4 Ark. 
124; Van Rensselaer v. Saunders, 2 


HowPr (N. Y.) 250; Anderson v. Al- 
lison, 2 Head (Tenn.) 122. See Mc- 
Cormick v. Kenyon, 13 Mo. 131 (where 
the statute provided that want of 
profert was a substantial objection) ; 
Williams vy. Bryan, 5 Coldw. (Tenn.) 
104 (recognizing the remedy at com- 
mon law as well as under the statute 
in Tennessee). 

33. St.4& 5 Anne c 16. 

34. Anderson v. Barry, 2 J. J. 
Marsh. (Ky.) 265 [cit Leyfield? s Case, 
10 Coke 88, 77 Reprint 1057]. 

35. Anderson Ven) Bantry, 12) id.) J. 
Marsh. (Ky.) 265 (where it was shown 
alsovchatuby el Gace el7 Care, DL ere. ab 
was enacted “that after verdict, judg- 
ment shall not be staid or reversed 
for default, of alleging the bringing 
into court any bond, bill, or other 
deed mentioned in the pleadings, or of 
any letters testamentary or of ad- 
ministration;’ that this statute did 
not, in terms, declare that such omis- 
sion was only a matter of form, al- 
though that it was so was the inter- 
pretation of the spirit of the statute 
by the courts, and that this construc- 
tion was no doubt questioned, and for 
good reason; and therefore the stat- 
ute of Anne, recapitulating the sub- 
stance of that of Charles, expressly 
legalized the judicial construction, 
by declaring that advantage shall 
not be taken of a lack of profert, ex- 
cept by special demurrer). 

386. McDermott v. Cable, 23 Ark. 
200; Alston v. Whiting, 6 Ark. 402; 
Buckner vy. Real Est. Bank, 4 Ark. 
440; Beebe v. Real Hst. Bank, 4 Ark. 
124; Hughes v. Sellers, 5 Harr. & J. 
(Md.) 432. 

37. U. S.—Burnham v. Webster, 4 
F. Cas. No. 2,178, 2 Ware 240. 

Ala. —Strange v-: Powell; 15 Ala. 
452; Mallory v. Matlock, 7 Ala. 757; 
Briggs v. Greenlee, Minor 123. 
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should be made,*! want of it is ground for demurrer 
under the common-law procedure.*? Before the stat- 
‘ute of Anne,*?® want of profert was a substantial de- 
fect of which advantage might have been taken on 
general demurrer ;** but that statute required the ob- 
jection to be taken by special demurrer,?* and in this 
country, while there has been some conflict in the au- 
thorities as to the nature of the defect as formal or 
substantial, and as to the propriety of the remedy by 
general or special demurrer, 
ly, although not universally,?® held that the demur- 
rer must be a special one;** but in jurisdictions 
where special demurrers are abolished,*® the ob- 
jection cannot be noticed on demurrer at all.°° 
der the code practice the omission to make profert is 
not aground for demurrer.*® In some states the fail- 
ure to file or attach a copy of a written instrument on 


it has been general- 


Un- 


pay C.—U. S. v. ‘Ritchie, 14 D. G 
Ky.—Anderson v. Barry, 2 J. J. 
Marsh. 265 [overr Metcalf v. Stande- 
ford, 1 Bibb 618]. 
jpile-—Philpot v. McArthur, 10 Me. 
Mo.—Kearney v. Woodson, 4 Mo. 
114 (statute). 
N. H.—Brown v. Copp, 5 N. H. 223. 
N. J—New York Trap-Rock Co. v. 
Brown, 61 N. J. L. 536, 438 A 100. 
Pa.—Stewart v. Dearing, 13 Phila. 


LUD: 
OS appr) ix Saf v. Marable, 2 Yerg. 


Vt.—Way v. Swift, 12 Vt. 390. 

[a] Excuse for failure to make 
profert.—The want of an averment 
in the declaration that a sealed in- 
strument sued on is lost, so as to dis- 
pense with profert, must be taken 
by special demurrer. Boyd v. Com., 
36) Pare 5D: 

38. See supra § 455. 

39. Strange v. Powell, 15 Ala. 452; 
U. S. v. Ritchie, 14 D. C. 162;. Ander- 
son v. Barry, 2'\J. J. Marsh. (Ky.) 265. 

[a] Thus (1) it was held that, un- 
der the statute of jeofails in Ken- 
tucky, an omission to make profert 
was no cause for general demurrer 
and that as by statute all defects in 
form were cured and special demur- 
rers were abolished, want of profert 
could not thereafter be fatal at any 
stage; that under the statute of 
Anne thé defect was a formal one in 
Kentucky; that the discrepancy be- 
tween Chitty (1 Chitty Pl. p 350), 
in stating that the omission could 
only be taken advantage of by speCial 
demurrer, and the contrary view as 
expounded in Leyfield’s Case, 10 Coke 
88, 77 Reprint 1057, may be reconciled 
on the statute of Anne, the one stat- 
ing the law before and the other stat- 
ing it after the statute (Anderson v. 
Barry, 2 J. J. Marsh. (Ky.) 265); (2) 
and that Metcalf v. Standeford, 1 Bibb 
(Ky.) 618 is based upon the authority 
of Leyfield’s Case, 10 Coke 88, 94, 77 
Reprint 1057 (Anderson vy. Barry, 
supra). 

[b] Defects are cured which could 
at common law be reached only by a 
special demurrer. Strange v. Powell, 


15 Ala. 

40. Welles v. Webster, 9 HowPr 
CNY Y.) 251. 

[a] In California, in view of Code 


Civ. Proc. § 454, requiring a party to 
furnish a copy of:an ‘account’ al- 
leged, when demanded in writing by 
the adverse party, payments made 
upon a promissory note, and items 
constituting the balance due, are 
merely items of an account, which 
defendant can demand, and a demur- 
rer for uncertainty does not lie. Gad- 
dis' v. Grant, 39 Cal. A. 437,179 P 
the Uncertainty generally see supra 
§ 4 

[by 
tion.— McCoy v. Joron, 61 
per. 397. 


In Quebec by dilatory excep- 
Que. Su- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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which an action or defense is based, where such filing 
or attaching is required by statute,*! is ground for 
demurrer ;*°? in others,*® including most of the code 


states,+* a demurrer does not lie. 


Failure to allege that instrument or writing relied 
on has been filed is not a ground for demurrer.*® 
[§ 484] n. Failure To Attach Exhibits.‘ 
general rule the failure to attach necessary exhibits*? 
to a pleading is ground for a demurrer.*® 
in some jurisdictions, such an omission may not be 


See supra § 80, and infra § 
Old v. Mohler, 122 Ind. 594, 23 
967; Overly v. Tipton, 68 Ind. 
Montgomery v. Gorrell, 51 Ind. 
Brown v. State, 44 Ind. 222; 
Prince v. State, 42 Ind. 315; Sea- 
wright v. Coffman, 24 Ind. 414; Wil- 
liamson v. Foreman, 23 Ind. 540, 85 
AmD 475; Holdridge v. Sweet, 23 Ind. 
118; .Peoria Mar., etc., Ins. Co. v. 
Walser, 22 Ind. 73; Hillis v. Wilson, 
13 Ind. 146; Kiser v. State, 13 Ind. 
80; New Church Gen. Convention v. 
‘Smith, 52 Ind. A. 136, 100 NE 384. 

[a] An amended complaint unac- 
companied by exhibits of written in- 
struments sued on is demurrable, 
even though the original complaint 
contained copies of them. Holdridge 
v. Sweet, 23 Ind. 118. 


{[b] Sheriff’s bond.—Prince Vv. 
State, 42 Ind. 315. 

[ec] Insurance policy.—Peoria 
Mar., etc., Ins. Co. v. Walser, 22 
Ind. 73. 

[d] Recognizance.—Kiser v. State, 
13 Ind. 80. 

fe] Will.—Hillis v. Wilson, 13 
Ind. -146. 

{f{] Writing showing express 


trust.—New Church Gen. Convention 
v. Smith, 52 Ind. A. 136, 100 NE 384. 

43. Columbia Motors Co. v. Wil- 
liams, 209 Ala. 640, 96 S 900; Wauch- 
ula Dev. Co. v. People’s Stock Yards 
State Bank, 86 Fla. 298, 98 S 220; 
State v. Seabcard Air Line R. Co., 
56 Bla. 670,. 47%, S. 986; Hoopes. v. 
Crane, 56 Fla. 395, 47 S 992; Martyn 
v. Amold, 36 Fla. 446, 18 S 791; Hook- 
er v. Gallagher, 6 Fla. 351; Refuge 
Cotton Oil Co. v. Twin City F. Ins. 
Co., 152 Miss. 522, 120 S 214. 

[a] In Georgia.—(1) Where writ- 
ings relied on as the basis of a cause 
of action are set forth in substance 
in the petition, it is not ground of de- 
murrer thereto that copies of the 
writings are not attached thereto as 
an exhibit. Dotson v. Savannah Pure 
Food Canning Co., 140 Ga. 161, 78 SE 
801; Lynah vy. Citizens’, etc., Bank, 136 
Ga. 344, 71 SH 469; M. C. Kiser Co. v. 
Padrick, 30 Ga. A. 642, 118 SE 791. 
(2) A petition is sufficient as against 
a general demurrer although no copy 
of the writing sued on is attached. 
Riley v. Royal Arcanum, 140 Ga. 178, 
78 SE 803. (3) Ina suit on a written 
unconditional promise to pay, merely 
setting forth that the obligation was 
secured by a land contract, but seek- 
ing nothing more than personal judg- 
ment against defendant, and praying 
for no relief based on the security 
contract referred to, the petition was 
not demurable on the ground that 
the contract referred to was not at- 
tached to the petition. Hazelhurst v. 
H. A. Stahl Florida Properties Co., 39 
Ga. A. 209, 146 SE 510. 

[b] In Texas the omission to at- 
tach an account to an amended pe- 
tition referred to therein does not 
subject the petition to a general de- 
murrer. Economy Filling Station v. 
Humble Oil, etc., Co., (Civ. A.) 3 SW 
(2d) 832. 

44, Kan.—Hawthorne v. Travelers’ 
Protective Assoc., 112 Kan. 356, 210 
P 1086, 29 ALR 494. 

Ky.—White v. Williamsburg, 213 
Ky. 90, 280 SW 486; Kraver v. Hen- 
derson, 155 Ky. 633, 160 SW _ 257; 
Com. v. Hume, 155 Ky. 475, 159 SW 


966. 
Mo.—State v. Lydy, 242 Mo. 316, 
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‘ reached by demurrer,*® a motion for rule to file being 
the proper procedure.°° 
exhibit an instrument which does not necessarily 


The failure to attach as an 


form a part of the pleading is not ground for demur- 


rerj>t 
As a 


However, 


146 SW 789; State v. Eldridge, 65 Mo. 
584; Hannibal, ete., R. Co. v. Knud- 


son, 62 Mo. 569. a 

Nebr.—Ryan_v. State Bank, 10 
Nebr. 524, 7 NW 276; Lash v. Chris- 
tie, 4 Nebr. 262. 

Okl1.—Milburn Vi Miners’, etc., 
Bank, 101 Okl. 281, 226 P 42 (note); 
Sallisaw v. Chappelle, 67 Okl. 307, 171 
P 22; Rogers’ Milling Co. v. Goff, 
etc. Co., 46 Okl. 339, 148 P 1029. 

[a] Physical attachment to the 
petition is not necessary where the 
instrument is filed with the petition 
and referred to therein. Hawthorne 
v. Travelers’ Protective Assoc., 112 
Kan. 356, 210 P 1086, 29 ALR 494. 

45. Hannibal, ete., R. Co. v. Knud- 
gon, 62 Mo. 569. 

46. Want of profert as ground see 
supra § 488. 
tS ih See supra § 80, and 

48. Social Benev. Soc. No. 1 v. 
Holmes, 127 Ga. 586, 56 SE 775; Reed 
v. Equitable Trust Co., 115 Ga. 780, 
42 SE 102; McClellan v. Rawling, 16 
Ga. A. 146, 84 SE 616; Hill v. Harris, 
11 Ga. A. 358, 75 SH 518; Gonackey v. 
General Acc.,.ete., ASsur. Corp., 6 Ga. 
A. 381, 65 SE 53; Gise v. Cook, 152 
Ind. 75, 52 NE 454; Strongh v. Gear, 
48 Ind. 100; King v. Enterprise Ins. 
Co., 45 Ind. 43; Brown v. State, 44 
Ind. 222; Drook v. Irvine, 41 Ind. 430; 
Galbreath v. McNeily, 40 Ind. 231; 
Church v. Fisher, 40 Ind. 145; Wood- 
ford v. Leavenworth, 14 Ind. 311; 
Conwell we Hill.) t4e Ind. 2313) Little 
v. Vance, 14 Ind. 19; Hillis v. Wilson, 
13 Ind. 146; Kiser v. State, 13 Ind. 
80; Price v. Grand Rapids, etc, R. 
Co., 13 Ind.—-58; Offutt v. Rucker, 2 
Inde, Ang 300, a2ieN EOS es J OhMSOn EN. 
Tostevin, 60 Iowa 46, 14 NW _ 95; 
Barry v. Phoenix Mut. L. Ins. Co., 8 
Del. Co. (Pa.) 88. 

fa] Form of demurrer.—(1) Spe- 
cial demurrer should be used. Social 
Benev. Soc. No. 1 v. Holmes, 127 Ga. 
586, 56 SE 775; Reed v. Equitable 
Prust Co., 115 Ga. 780, 42) Sh 102; 
McClellan v. Rawling, 16 Ga. A. 146, 
6163. Ail v. Harris, 11\.Gac.A. 
358, 75 SE 518 (bill of particulars); 
Gonackey v. General Acc., ete., As- 
Surge Corp 6. (Ga... Acck8l, i655 SEES, 
(2) General demurrer will not be sus- 
tained. Gonackey v. General Acc., 
ete., Assur. Corp., supra. 

49. Beloate v. Baker, 126 Ark. 67, 
189 SW 354; White v. Williamsburg, 
213 Ky. 90, 280 SW 486; Com. v. Hume, 
155 Ky. 475, 159 SW 966 (failure to 
file writing as exhibit at same time 
petition was filed). 

[a] Failure to exhibit with the 
complaint copies of the account and 
affidavit filed with the clerk of court 
is not ground for general demurrer. 
pecate v. Baker, 126 Ark. 67, 189 SW 
3 


50. See infra § 943. 

51. Stilwell v. Adams, 29 Ark. 346; 
Nordman v. Craighead, 27 Ark. 369; 
Timmerman y. Stanley, 123 Ga. 850, 
51 SE 760, 1 LRANS 379; Excelsior 
Draining Co. v. Brown, 38 Ind. 384; 
Hillandiv., Laylor; 114) Wat 883.2 884s 
594 (exception of no cause of action). 

[a] Where it does not appear that 
there was any contract in writing, a 
demurrer on the ground that a copy 
of it was not attached as an exhibit 
was not well founded. Timmerman 
v. Stanley, 123 Ga. 850, 51 SE 760, 1 
LRANS 379. 

52. Walters v. Haves, 105 Ga. 584, 


infra § 


A pleading is not demurrable when it alleges 
that an exhibit is attached when in fact it is not at- 
tached, if the exhibit is immaterial.®2 

[§ 485] 0. Want or Insufficiency of Signature or 
Affidavit®’—As a general rule neither the want of a 
signature®* nor of an affidavit or verification®® to a 


32 SE 609. 

53. Signature and verification in 
general see infra §§ 815-864. 

543), prim oVva/Wavisay2 sAlar 24 
Crawford v. Feder, 34 Fla. 397, 16 S 
287; Lentz v. Martin, 75 Ind. 228. 

[a] Failure of defendant to sign 
plea in abatement.—Prim v. Davis, 2 
Ala. 24; Lentz v. Martin, 75 Ind. 228. 

55. Ark.—Greenfield v. Carlton, 30 
Ark. 547; Hicks v. Branton, 21 Ark. 
186; Allis v. Bender, 14 Ark. 625; 
Bolinger v. Fowler, 14 Ark. 27; State 
Bank v. Ward, 8 Ark, 506. 

Cal.— Butterfield v. Graves, 138 Cal. 
PS oiad LP eb L0r 

Del. ea ee v. Pyrites Co., 32 Del. 
581, 128 A 3:70. 

Fla.—State v. Maxwell, 19 Fla. 31; 
Hagler v. Mercer, 6 Fla. 342. 

Ga.—Trunnell v. ‘Hardie, 164 Ga. 
366, 138 SE 787. 

Ill.— Peo. v. Czaszewicz, 216 Tll. A. 
329. [aff: 295 Il. 211, 128: NE W39]; 
Peo. v. Knight, 189 Ill. A. 449. 

Ind.—Champ v. Kendrick, 130 Ind. 
549, 30 NE 787; State v. Ruhiman, 
111 Ind. 17, 11 NE 793; Vail v. Rine- 
hart, 105 Ind. 6, 4 NE 218; Swihart 
v. Shaffer, 87 Ind. 208; Decker v. Gil- 
bert, 80 Ind. 107; Buchanan v. Lo- 
gansport, etc., R. Co., 71 Ind. 265; To- 
ledo Agricultural Works v. Work, 70 
Ind. 253; Tell City Furniture Co. v. 
Nees, 63 Ind. 245; Pudney v. Burk- 
hart, 62 Ind. 179; Dawson v. Vaughan, 
42 Ind. 395; Turner v. Cook, 36 Ind. 
129; Wells v. Dickey, 15 Ind. 361; 
Denny v. Moore, 13 Ind. 418; J. I. 
Case Threshing Mach. Co. v. Milli- 
kan, 28 Ind. A. 686, 63 NE 777; Knight 
Vv. Knight, 6 Ind. 'A. 268, 33 "NE 456. 
But see Parker v. State, 8 Blackf. 292 
(holding unverified plea of non est 
factum demurrable). 

Ky.—Rex Red Ash Coal Co. v. Pow- 
ers, 218 Ky. 93, 290 SW 1061; May- 
nard v. Maynard, 178 Ky. 332, 198 SW 
ies Patrick v. Conrad, 2 A. K. Marsh. 

Minn.—McMath v. Parsons, 26 
Minn. 246, 2 NW 7038. 

bat ee v. Jones, 2 Nebr. 


Y.—George v. McAvoy, 6 HowPr 
200, “CodeRepNS 318; Nicholl v. Ma- 
son, 21 Wend. 339. 

Tex.—Thompson y. Lutz, (Civ. A.) 
278 SW 333; Dickerson v. McCon- 
non, (Civ. A.) 248 SW 1084; Mutual 
L. Ins. Co. v. Malone, (Civ. A.) 95 
SW _ 585; Nixon v. Malone, (Civ. A.) 
95 SW 577; Ashcroft v. Stephens, 16 
Tex. Civ. A. 341, 40 SW 1036; Nas- 
worthy v. Draper, (Civ. A.) 23 SW 


564. 
Va.—Lewis v. Hicks, 96 Va. 91, 30 
SE 466. 

[a] Dismissal on general demur- 
rer is not proper on failure to verify 
a petition to authorize equitable re- 
lief, where the petition stated an ac- 
tion at law. Trunnell y. Hardie, 164 
Ga. 366, 138 SE 787. 

[b] Petition for mandamus.—Peo. 
v. Czaszewicz, 216 Ill. A. 329 [aff 295 
HT. £1, -138 NE 739] (motion to strike 
from files is proper remedy). 

[c] Plea puis darrein Dpnnuerte: 
—McGowan v. Hoy, J.. J. Marsh. 
Ckx<ye)s 2233 

{d] Plea in abatement.—Hicks v. 
Branton, 21 Ark. 186; Bolinger v. 
Fowler, 14 Ark. 27; Swihart v. Shaf- 
fer, 87 Ind. 208. 

[e] Plea of failure of considera- 
tion.—Thompson v. Lutz, (Tex. Civ. 
A.) 278 SW 338; Nasworthy y. Drap- 
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pleading, nor its insufficieney,®® is ground for a gen- 
But in a few jurisdictions, when 
pleadings require verification,®’? the want or insuffi- 
ciency thereof is ground for a demurrer,°® and in still 
others the general rule is modified so that the want or 
insufficiency of verification of certain pleas which, 
when not verified, are a nullity is a ground for gen- 
In certain jurisdictions having a 
common-law procedure®® and in a few of the other 
states,®1 such matters are grounds for a special de- 


eral demurrer. 


eral demurrer.°® 


murrer or exception. However, in 


code states and in common-law jurisdictions which 
have abolished special demurrers,°? no demurrer of 
any kind will lie,** the proper remedy being by mo- 
tion to strike from the files;®* but it has been held 


that, where error in sustaining the 


er, (Tex. Civ. A.) 28 SW 564. 

56. Ark.—North Arkansas High- 
way Impr. Dist. No. 2 v. Home Tel. 
Coyle. Arks 553,48 “SW (2d) a3807; 
State Bank v. Ward, 8 Ark. 506; Lit- 
tle Rock v.. State Bank, 8 Ark. 227. 

Cal.—Lapique v. Kelley, 82 Cal. A. 
SOs. 26. been 9, 

Ill.—Peo. v. Czaszewicz, 216 Ill. A. 
329 Paff 295 Til. 11, 128 NE 739]; Peo. 
v. Knight, 189 Ill. A. 449. 

Ind.—Newby v. Rogers, 54 Ind. 193. 

Kan.—Warner v. Warner, 11 Kan. 


121, 

N. M.—Klutts v. Jones, 20 N. M. 
230, 148 P 494. i 

N. Y.—Webb v. Clark, 4 N. Y. Su- 
per. 647, 2 CodeRep 16. 

{a] Plea of non est factum.—Lit- 
tle Rock v. State Bank, 8 Ark. 227. 

57. See infra § 825 et seq. 

58. Batson v. State, 216 Ala. 275, 
113 S 300; Alabama Great Southern 
R. Co. v. Loveman Compress Co., 196 
MilasGse sue ovolls  Sulzby. veealmer, 
194 Ala. 524, 70 S 1; Moore v. Cowan, 
173 Ala. 536,55 S 903; Scottish Un- 
ion, ete., Ins. Co. v. Dangaix, 103 Ala. 
388, 15 S 956; Lesser v. Scholze, 93 
Ala. -338, 9 S273; Mobile, ete., RCo. 
v. Gilmer, 85 Ala. 422, 5S 138; Bryan 
v. Wilson, 27 Ala. 208; Hall v. Wal- 
lace, 25 Ala. 438; Hart v. Turk, 15 


Ala. 675: Hunt v. Test, 8 Ala. 713, 42 
AmD. 659; McWhorter v. Lewis, 4 
Ala. 198; Coalter v. Bell, 2 Stew. & 


PY (Ala.) 358; McAipin v. May, 1 
Stew. (Ala.) 520; Bellamy v. Oliver, 
65 Me. 108; Fogg v. Fogg, 31 Me. 
302; Trenton Bank v. Wallace, 9 N. J. 
L. 83; Knowlton v. Culver, 2 Pinn. 
(Wis.) 86. 

[a] Plea denying ownership of 
claims sued on.—Scottish Union, etc., 
Ins. Co. v. Dangaix, 103 Ala. 388, 15S 
956. 

{b] Plea in abatement.—Alabama 
Great Southern R. Co. v. Loveman 
Compress Co:, 196 Ala. 688,'72 S 311; 
Moore v. Cowan, 173 Ala. 536, 55 S 903 
(plea that cause was prematurely 
filed); Hall v. Wallace, 25 Ala. 438; 
Hart v. Turk, 15 Ala. 675; Bellamy 
v. Oliver, 65 Me. 108; Fogg v. Fogg, 
31 Me. 302; Trenton Bank v. Wallace, 
9N. J. L. 83; Knowlton v.. Culver, 2 
Pinn. (Wis.) 86. 

[ec] Plea of non est factum.—Sulz- 
by v. Palmer, 194 Ala. 524, 70 S 1; 
Lesser v. Scholze, 93 Ala. 338, 9 S 273; 
Bryan v. Wilson, 27 Ala. 208. 

[d] Plea of puis darrein continu- 
ance.—Batson v. State, 216 Ala. 275, 
113 S 800; McAlpin v. May, 1 Stew. 
(Ala.) 520. 

59. Allen v. Pannell, 51 Tex. 165; 
Bishop v. Honey, 34 Tex. 245; Leigh 
v. Wagenbuhr, 2 Tex. Unrep. Cas. 295. 

[a] Plea in abatement is subject 
to a general demurrer. Allen v. Pan- 
nell, 51.Tex. 165; Leigh v. Wagen- 
buhr, 2 Tex. Unrep. Cas. 295. 

[b] Plea of non est factum.—An 
unsworn answer denying execution 
of the written instrument sued on, or 
the existence of a partnership, is a 


PLEADING 


the majority of 
ready 


demurrer : 


demurrer is not : 


nullity and need not be excepted to. 


Guit,."ete,, I1Re Coley. Wilson, 7 Tex 
Civ. A. 128, 26 SW 131: 
60. Simon v. Pyrites Co., 32 Del. 


581, 128 A 370; Grand Lodge B. L. F. 
v. ‘Cramer; 60 /‘Tll. A. 212 aff 164 Til. 
9,45. NE 165); "Com*t 'v: HHoobaugh, 5 
Pa. Dist. -502: 

{a] Plea in abatement not signed 
by defendant or counsel is insufficient 
on special demurrer. Grand Lodge B. 
L. E.-v. Cramer, 60 Til. A. 212 [aff 164 
Ill. 9, 45 NE 165]. 

[b] In Louisiana defective verifi- 
eation of a petition must be raised 
by an exception in limine. Dubach 
Mill Co., Inc. v. M. M. Carroll Lumber 
Cons La A206 

[ec] In Pennsylvania, where the 
statement of claim is not signed by 
counsel as required by statute, ob- 
jection thereto must be raised by de- 
murrer in affidavit of defense. Penn- 
sylvania Sales Co. v. Troutman, 3 Pa. 
Distaéc1Cow3 74. 3 y 

61. Patterson v. Alapaha Bank, 23 
Ga. A. 622, 99 SE 141; Seawright v. 
Dickson, 16 <Ga. A. 4386, 85 SE 625; 
Bell v. New Orleans, etc., R. Co., 
Ga. Ac (812; 59 SH 1025> City) Water 
Works v. White, 61 Tex. 536; Thomp- 
son’ v~ utz,. (Tex? (Civ. ‘A278 -Siw 
333; Putman v. Coleman, (Tex. Civ. 
A.) 277 SW 213; Commonwealth 
Bonding, etc., Ins. Co. v. Cator, (Tex. 
Civ. A.) 175 SW 1074; State v. Quil- 
len, (Tex. Civ. A.) 115 SW 660; Mutu- 
al L. Ins. Co. v. Malone, (Tex. Civ. A.) 
95 SW 585; Nixon v. Malone, (Tex. 
Civ. A.) 95 SW 577; Ashcroft v. Ste- 
phens, 16 °Tex. Civ.-A. 341, 40°. SW 
1036; Nasworthy v. Draper, (Tex. Civ. 
A.) 28 SW 564. 

[a] Pleadings subject to special 
demurrer or exception.—(1) An 
amendment setting up new facts, or a 
defense of which notice was not giv- 
en by the original plea or answer. 
Seawright v. Dickson, 16 Ga. A. 436, 
85 SI} 625. (2) A plea directed solely 
to an unconditional part of a contract 
in an action upon a written contract 
in part conditional and in part uncon- 
ditional. Patterson vy. Alapaha Bank, 
23 Ga. A. 622, 99 SPH 141. 

[b] Plea of failure of considera- 
tion.— Putman v. Coleman, (Tex. Civ. 
AO) 207 SW 213) GAsherott” vi Ste 


ge) 16 Tek Civ, GAT 41,° 940) SW 
[ce] Plea to the jurisdiction.— 


Bell v. New Orleans, etc., R. Co., 2 
Ga. A. 812, 59 SH 102. 

62. See supra § 455. 

63. See cases supra notes 54, 55, 

64. See infra § 1001. 

65. Snell v. HE. Tosetti Brewing 
Co., 71 Ill. A. 650; Moore v. Sargent, 
112 Ind. 484, 14 NE 466; Dawson v. 
Vaughan, 42 Ind. 395; Indianapolis, 
ete:, IRS Co. v.27 Summers eas nde pais 

[a] Introduction of evidence is 
not authorized where the pleading 
was not verified. Snell v. E. Tosetti 
Brewing Co., ‘71 Ill. A. 650. 


[b] oper result was thereby 
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prejudicial, it will not cause a reversal.®® 
[§ 486] p. Miscellaneous Objections. 
plicatory general rules already stated,®® the follow- 
ing matters, among others,®* have been held grounds 
for demurrer: Defect in pleading curable by amend- 
ment;°® pleading facts extrinsic of written instru- 
ment in violation of parol evidence rule;*® question 
of the constitutionality of a statute;7° setting forth 
instrument relied upon by way of an exhibit instead 
of according to its legal effect, or in hee verba.7+ On 
the other hand, under applicatory general rules al- 
stated,“? tl 
others,*® have been held not. ordinarily grounds for 
Allegations in a complaint, legally gra- 
tuitous, but entirely proper;’* defects in title of 
pleading;*® delay in pleading;*® failure to make 


Under ap- 


the following matters, among 


reached. Moore v. Sargent, 112 Ind. 
484, 14 NE 466; Dawson v. Vaughan, 
42- Ind. 395; Indianapolis, ete, 


Co. v. Summers, 28 Ind. 521. 

66. See supra § 467 et seq. 

67. [a] Sufficient grounds.—(1) 
Allegation that the action of plaintiff 
is wholly malicious and vexatory and 
brought with the sole purpose of 
blackmailing defendant. Jeannette v. 
Trudeau, 21 Que. Pr. 285 (inscription 
in law). (2) Forfeiture. Barrette 
v. Provincial Mut. Ben. Soc., 12 Que. 
Preg2as 

68. Galveston, etc., R. Co. v. Greb, 
cial exception). 

69. Porter v. Baldwin, 139 App. 

70. Baldwin Forging, ete., Co. v. 
Griffith, 5 OhNPNS 511. : 

A. 245 (special but not general de- 
murrer). 

73. ([a] Insufficient grounds.— 
(1) That a register of deeds was not 
arising from erroneous exercise of 
judgment. Peo.,v. Gass, 206 N. Y. 


63 Tex. Civ. A. 78, 132 SW 489 (spe- 
Div. 278, 123 NYS 1043. 
71. Sehnert v. Schipper, 168 Ill. 
72. See supra § 467 et seq. 
liable on his bond for neglect of duty 
609, 100 NE 404. (2) That plaintiff's 


attorney represented her in a divorce 


action and should not be permitted 
to represent her in the present action 
and stultify his former conduct. 
Johnson v. Johnson, 182 Ala. 376, 62 
S 706. (3) The defense that a plain- 
tiff cannot recover against a defend- 
ant traction company for acts which 
in a private individual would be an ac- 
tionable nuisance, because the acts 
are under legislative sanction. Mc- 
Ardle v. Chicago City Ry. Co., 141 Tl. 
A. 59. (4) What is the law of anoth- 
er state. Van Slochem vy. Villard, 
207 N. Y..587, 101 NE 467. 

[b] Delay in enforcing note sued 
on is not a ground for demurrer to 
the declaration. Armour Fertilizer 
Co. v. Tuttle, 126 Me. 423, 139A 225. 

74 Scheper v. Scheper,'115 S. C. 
421, 106 SE 338. 

_la] Executor’s complaint for par- 
tition and sale of an estate suggesting 
a possible contest between the daugh- 
ter and the husband of a deceased 
heir was not demurrable. Scheper v. 
Scheper, 1175. SC. 42d. 1062 SE 3 

75. Indiana v. Lake Erie, etc., R. 
Co:, 83 Fed. 284; Gross v. Gross, 25 
Mise. 297, 54 NYS 572 [aff 26 Misc. 
385, 56 NYS 219]; Cunningham vy. 
Phillips, Tapp. (Oh.) 152. 

[a] General demurrer will not 
raise the objection (1) that the peti- 
tion is not indorsed ‘‘An action to try 
title as well as for damages” (Echols 
v. Jacobs Mercantile Co., 38 Tex. Civ. 
A. 65, 68, 84 SW 1082), (2) or that the 
petition is not indorsed as required 
by statute (Day Land, ete. Co. v. 
State, 68 Tex. 526, 4 SW 865). 

76. Knott v. Clements, 13 Ark. 
335; Northum vy. Kellogg, 15 Conn. 
ae Thomas v, Van Doren, 6 Mo. 


queues 


ee 


a ae Se 


oe 


§ 486] 


tender ;*7 failure to serve a copy of a pleading, as 
required by statute;8 falsity of allegations;7® inac- 
curate statement of a legal duty;*° insufficiency of 
service of writ;*! matters of fact, the truth of which 
must be proved or disproved on the trial;8? matters 
of inducement with respect to execution and con- 
sideration of note;** misnomer of a pleading ;%* of- 
fers of money made in pleadings;%® order of plead- 
ing;°° repetition;’? unfilled blanks in the pleading 
unless it is thereby rendered incomprehensible ;%® 
that the declaration corttains matter applicable to 
both trespass and ease.S® The remedy at common law 
for an insufficient venue was a demurrer,?® and an 
informal commencement or conclusion of a pleading 
was a ground for special but not general demurrer.®! 
An innuendo is not issuable, Nal furnishes no war- 
It has been held 


rant for sustaining a demurrer.°? 


77. Garcia v. Zamora, (Tex. ,Civ. 
A.) 2 SW (2d) 907 [rev on other 
Fy (Commn. A.) 13 SW (2d) 
7 


]. 

ala Ghiradelli v. Greene, 56 Cal. 
629. 

79. See cases infra this note. 

{a]  Untruthfulness of averments 


is not ground for demurrer. McGreg- 
or v. McGregor, 21 Iowa 441; State 
v. Davenport, 12 Iowa 335; Torrence 
v. Strong, 4 Or. 39; Walhoefer v. Hob- 
good, 18 Tex. Civ. A. 291, 44 SW 566. 
See Jaffe v. Weld, 220 N. Y. 443, 116 
NE 73 (statements violently improb- 
Able); Astin v. Mosteller, (‘fex. Civ. 
A.) 144 Sw 701 (allegations as to 
terms of deed); Hansen v. Yturria, 
(Tex. Civ. A.) 48 SW 797 (plea set- 
ting up strange, improbable, and in- 
credible story). 

{[b] Pleading which merely nega- 
tives adverse pleading is not ordina- 
rily bad on demurrer. Gardner v. 
Louisville, ete., R. Co., 212 Ky. 540, 
279 SW 947. 

{e] Pleading on its face untrue in 
one of its essential allegations is bad 
on demurrer. Pope v. Skinkle, 45 N. 
J. L. 39; Weidmann Silk Dyeing Co. 
v. East Jersey Water’ Co., 88 N. J. 
Eq. 397, 102 A 858, 1056. 

{d] Plea in contradiction of the 
‘record in the same cause is bad on de- 
murrer. Peo. v. Shaw, 13 Ill. 581; 
Lasly v. Booth, 5 T. B. Mon. (Ky.) 
378. 

[e] Where a pleading avers that 
a copy of or the original instrument 
upon which a pleading is founded is 
filed, but none is found in the rec- 
ords, it is bad on demurrer. Allen v. 
Gates, 145 Ga. 652, 89 SE 821 (special 


demurrer); Blackwell v. Pendergast, 
132 Ind. 550, 32 NE 319; Old v. Mohl- 
er, 122 Ind. 594, 23 NE 967. 


Failure to attach copy of instru- 
ment sued on see supra § 484. 

g0.' Radford v. .Brooks, 125 Va. 
621, 100 SE 664; Hart v. King Coun- 
ty, 104 Wash. 485, 177 P 344 (general 
demurrer). 

81. See infra § 503. 

82. See cases infra this note. 

{a] Allegations not ground for 
demurrer.—(1) That the party’s op- 
ponent admitted a material fact con- 
trary to its interest. Zapf Realty Co. 
v. Brown, 26 Ga. A. 4438, 106 SE 748. 
(2) That the act was done within a 
reasonable time. Hesse v. Gude Bros.- 
Kieffer Co., 170 NYS 211. 

83. Hewlett v. Almand, 29 Ga. A. 
$92; 115. SH 501; 

84. Kentucky Fluorspar Co. Vv. 
Pierce, 184 Ky. 578, 213 SW 542; 
Stonegap Colliery Co. v. Hamilton, 119 
Via. 271, 89 SE 305, AnnCas1917E 60. 


85. Menier v. Whitting, 2 Que. Pr. 
387. 

86. Cleveland v. Chandler, 3 Stew. 
(Ala.) 489. 

87. Harvey v. Hand, 48 Ind. A. 


392, 95 NE 1020. 
88. Knightstown First Nat. Bank 
v. Deitch, 83 Ind. 131; Lentz v. Mar- 
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PLEADING 


other.* 


tin, 75 Ind. 228; Baugh v. Boles, 66 
Ind. 376; Smelser v. Pugh, 29 Ind. A. 
614, 64 NE 943. 


Aran Lively v. Ballard, 2 W. Va. 

90. Briggs v. Nantucket Bank, 5 
Mass. 94; oo Canada Bank v. 
Owen, 26 U. C. B. Oe 154; Fer- 
guson v. Wowick Pps 2b (Wee. Os Bs 
(Ont:) DAT. 

91. Ark.—Allis v. Bender, 14 Ark. 
625; State v. Saddler, 6 Ark. 235. 


Pere Roe v. Horton, 79) Ti A: 
VieXs 
sae H.—Leslie v. Harlow, 18 N. H. 
N. J.—Conover v. Tindall, 20 N. J. 
Bissoltse 
Tenn.—Turley v. Hornsby, 3 Lea 


ye State v. Witherspoon, 9 Humphr. 
Va.—Cecil v. Early, 10 Gratt. (51 
Va.) 198. 


Ont.—Hart v. Meyers, 7 U. C. Q. B 


416; Simpson v. Mode, 6 U. C. Q. B. 

OLS poll: 

vets Whitsett v. Womack, 8 Ala. 
93. Western Union Tel. Co. v. 


Crumpton, 138 Ala. 632, 36 S 517. 
94. Virginia F. & M. Ins. Co. v. 
Bohnke, 4 App. (D. C.) 371. 
[a] In Louisiana an exception will 
properly lie in such a case. Angamar 
v. New Orleans Ins. Co., 10 La. Ann. 


178. 

95. See supra §§ 86, 163, 332-334. 

96. Cosmopolitan Bg. Ins. Co. wv 
Putnal, 60 Fla. 41, 53 S 444; Miller 
Vv. Royal Sn © OF melas O20: Rico Fed. 
320; State v. McGarry, 21 Wis. 496. 

[a] Subject to special demurrer. 
—Girvin v. Georgia Veneer, etc., Co., 
143 Ga. 762, 85 SH 922. 

97. Cal.—McDermont v. Anaheim 
Union. Water Co.; 124 Cal..112,-56 BP 
779; Buxton v. International Indemn. 
Con 40 iCal. A. 583, 1191 P1845 

Colo.—Mitchell v. Knott, 43 Colo. 
135, 95 P 335; Jones v. Pearl Min. 
Co., 20 Colo. 417, 38 P 700; Carpenter 
VY, snaith, 20) Coloe 39) 865 P 7.89. 

Iowa.—Robinson v. Ferguson, 119 
Iowa 325, 93 NW 350. 

N. Y.—Ketcham v. Zerega, 1 EH. D. 
Smith 553; Howell v. Fraser, 6 
HowPr 221, CodeRepNS 270. 

Oh.—Stoutenburg Vv. duybrand, «13 


Oh. St. 228. 
Bs eye —Thackara v. Reid, 1 Utah 
98. Chicago, etc., R. Co. v. Law- 


rence, 169, Ind. 319, 79 NE 363, 82 NE 
768; Nicholson v. Nicholson, 83 Kan. 
223, 109 P 1086 (if by-rejecting them 
a cause of action still remains); Fetz- 
er v. Williams, 80 Kan. 554, 103 P 
77; Walters v. Chance, 73 Kan. 680, 
85 P 779; Smith v. Ferguson, 187 Ky. 
338, 219 SW 160; Johnston Bank v: 
Jones, 141 S. C. 98, 139 SH 190; Ross 
v. Charleston, etc., Transp. Co., 42 8S. 
C. 447, 20 SE 285. 

[a] Inconsistent allegations in al- 
ternative counts (1) do not render a 
complaint demurrable. Andrews v. 
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that the propriety of permitting an amendment to a 
pleading should be raised by objection to the allow- 
ance of the amendment or by motion to strike, and 
not by demurrer to the pleading as amended,®® al- 
though there is authority to the contrary.?4 
Allegations on information and belief®> may®® or 
may not®’ for that reason be subject to demurrer. 
Inconsistency and repugnancy. While objections 
to inconsistent®® or even repugnant®® allegations in 
pleading should not ordinarily be raised by demurrer, 
it has been held that, when the inconsistency or re- 
pugnaney results in uncertainty, demurrer may lie,* 
and, when such allegations are made in the same 
count, objection to the defect may be raised by de- 
murrer,” especially where the material allegations in 
a count are so repugnant that they neutralize each 


Flack, 88 Ala. 294, 6 S 907. (2) A 
petition seeking possession of certain 
land, or, in the alternative, if defend- 
ant is tenant in common with plain- 
tiff, for contribution for necessary im- 
provements, is not demurrable. Ste- 
phenson v. Luttrell, (Civ. A.) 160 SW 
666 [rev on other grounds 107 Tex. _ 
320, 179 SW 260]. 

Rage es el in general see supra § 


Inconsistent defenses see infra § 


99. Birmingham R., etc., Co. v. 
Hunnicutt, 3) Alanvari443 57 smeoes 
Peterson v. Oscar Daniels Co., 83 Fla. 
295, 90'S. 6213) Chicaso.,vete., Rui Coe. 
Lawrence, 169 Ind. 319, 79 NE 368, 
82 NE 768; McDonough v. Kane, 75 
Ind. 181 (statement in pleading in- 
consistent with legal effect of writing 
made a part of such pleading); Ferst 
v. Elston, 13 Ind. 482; Lemmon v. 
Reed, 14 Ind. A. 655, 43 NE 454. 

Repugnancy in general see supra § 


B Le ehh re v. Miller, 77 Cal. 192, 19 
§ vetaiah: for uncertainty see supra 
5 

2. Worthington v. Davis, 208 Ala. 
600, 94 S 806; Merrill v. Sheffield Co., 
169 Ala. 242, 53 S 219; Andrews v. 
Flack, 88 Ala. 294, 6 S 907; Estes v. 
Crann, 73 Colo. A. 438, 216 P 517. 

[a] But setting forth quantum 
meruit and express contract in one 
count has been held not to subject the 
pleading to demurrer. Wright v. 
Burhart, (Ariz.) 276 P 837. 

Motion to compel election see infra 
§ 1038 et seq. 

3. U. S.—Ryland v. Hollinger, 117 
Fed. 216, 54 CCA 248. 

Fla.—Shelton v. Hisemann, 75 Fla. 
644, 79 S 75; Capital City Bank v. 
Hilson, 59’ Fla. 215. Nol SS rSoe.) Bourton 
v. Atlantic Coast Line R. Co., 5% Fila. 
79, 49 S 1024; State v. Seaboard Air 
ine, RiyCos O67 Hla. 6001-47 Sino sb. 
Hoopes v. Crane, 56 Fla. 395, 
$925.5 Florida oCent., -6tes (Ro Cove, 
Ashmore, 43 Fla. 272, 32 S 832; Jack- 
sonville, etc., R. Co. v. Thompson, 34 
Fla. 346, 16 S 282, 26 LRA 410. 

Tll.— Mix v. Peo., 92 Ill. 549; Keesh- 
an v. Elgin, ete., Tract. Co., 132 Ill. A. 
416 [aff 229 Ill. 583, 82 NE 360]. 

Ind.—Barber v. Summers, 5 Blackf. 
339; Springfield Second Nat. Bank v. 
Hart; 8 Ind. A. 19,35 NE 302. 

Mo.—Raming v. Metropolitan St. R. 
Cox, 157 Mow 47%. 57 SWi 268. 

Utah.—Combined Metals, Ine. v. 
Bastian, 267 P 1020 (on general de- 
murrer). 

[a] Rule is confined to repugnan- 
cy in a count and does not extend to 
repugnancy between counts. Hoopes 
v. Crane, 56 Fla. 395, 47 S 992. 

[b] Second complaint, in substi- 
tution for the original, is not subject 
to demurrer for the reason that its 
allegations are antagonistic to those 
of the original. Pender v. Mallett, 
123 N. C...57, 31 SE.351. 
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Pleading evidence‘ is not ordinarily a ground for 
demurrer,” especially when pleaded in addition to ul- 
timate facts sufficient to constitute a cause of action 
In some jurisdictions if instead of ulti- 
mate facts evidence sufficient to establish them’ is 
alleged, the pleading is bad on special but not on 
And in some jurisdictions such 
a pleading is demurrable on the ground that it does 


or defense.® 


general demurrer.*® 


4 See supra § 16. 

5. U. S—Southwest Metals Co. v. 
Gomez, 4 F, (2d) 215, 39 ALR 1416 
(Arizona). 

Ala.—Singer Sewing-Mach. Co. v. 
Methvin, 184 Ala. 554, 68 S 997; Moon 
AG Benton, ome Ala: "473, 68 S 589. 

Ark.—Dillahunty v. Little Rock, 
etc., R. Co., 59 Ark. 699, 27 SW 1002, 
28 SW 657. 

Conn.—New London Water Comrs. 
v. Robbins, 82 Conn. 623, 74 A 938. 

Mo. —Hickory County v. Fugate, 
143 Mo. 71, 44 SW 789. 

Nebr.—Union Stock Yards Nat. 
ee v. Lamb, 92 Nebr. 608, 139 NW 

16 

S. C.—Childers v. Verner, 12S. C. 

S. D.—Tubbs v. Custer City, 52 & 
D. 458, 218 NW 599. 

[a] Instead of the ultimate facts 
deducible therefrom, pleading merely 
evidential facts is not a ground for 
demurrer. Dillahunty y. Little Rock, 
etc., R. Go., 59 Ark. 699,.27 SW 1002, 
ae ou 657; Childers v. Verner, 12 
f 1 


6. Nipp v. Parrish, 63 Fed. 677, 11 
CCA 398; Johnson v. J. R. Watkins 
Medical Co., 66 Colo. 458, 182 P 879; 
Owsley County Deposit Bank  v. 
Burns, 196 Ky. 359, 244 SW 755; Gulf, 
ete., R. Co. v. Pool, 70 Tex. 713, 8 SW 
Dede ECUOLt, V,, sRains,. 00s hex.3 520; 

[a] But where a fact is alleged 
and then written evidence in proof 
thereof is set out, the pleading is 
good for only what the evidence 
proves. Ohm vy. San Francisco, 3 Cal. 
Unrep. Cas. 314, 25 P 155. 

7. If the evidence alleged is in- 
sufficient to establish the ultimate 
facts, the defect is substantial and 
may be reached by general demurrer. 
Campav. ally 39° Pila.. 535,225 S 7192. 

8. Hobson v. New Mexico, etc., R. 
Conc Ariz, 1715 11, Ps545;, Martin v: 
Greer, 31 Ga. A. 625, 121 SE 688 
(X-ray photograph); Moore v. Work- 
man, (Tex. Civ. A.) 272 SW 241; 
Houston Ice, ete., Assoc. v. Armour, 
(Tex. Civ. A.) 253 SW 6385; Anglin v. 
Barlow, (Tex. Civ. A.) 45 SW 827 
(exception); Henslee v. Henslee, 5 
Mex \Civg. Au. 23.67, 24 SW 32. a aSee 
Camp ‘vy. Hall,-39 Fla. 535, 22.8 792 
(rule prior to abolishment of special 
demurrers). 

[a] X-ray photograph.—Martin v. 
Greer, 31 Ga. A. 625, 121 SE 688. 

[bob] Matter not legally necessary 
to plead, but germane to the cause 
of action, and which upon trial would 
be proper matter of proof, is not sub- 
ject to general demurrer for irrele- 
vancy. Bryant v. Atlantic Coast Line 
R. Co., 19 Ga..A. 536, 91 SH 1047, 

9. McCaughey v. Schutte, 117 Cal. 
223, 46 P 666, 48 P 1088, 59 AmSR 


176; Fredericks v. Tracy, 98 Cal. 658, 
33 P 750; Thomas v. Desmond, 63 
Cal. 426; Strange-McGuire Pav. Co. 


v. Blauvelt, 77 Colo. 441, 237 P 1538; 
Thornton v. Stirman, 9 Ky. Op. 728; 
Corwin v. Corwin, 9 Barb. 219 [rev 
on other grounds 6 N. Y. 342, 57 AmD 
Pattison v. Taylor, 8 Barb. (N. 
; Ensign v. Dickinson, 19 NYS 
Fidler v. Delavan, 20 Wend. (N. 
Y.) 57. See also infra § 489. 

10. Lee Bank y. Kitching, 20 N. 
Y. Super. 664, 11 AbbPr 435; Guig- 
nard v. Sumter First Baptist Church, 
40 S. C. 491, 61 SE 1008. 

11. See supra § 83. 

12. See supra § 94. 


13. See supra § 93. 
14. See supra § 95. 
15. U. S—Cheatham v. Hdgefield 


Mfg. Co., 131 Fed. 118; Fletcher v. 


PLEADING 


tion.® 


demurrer.*® 


New York L. Ins. Co., 18 Fed. 526, 4 
McCrary 440. 

Ala.—Atlantie Coast Line R. Co. v. 
Carroll, 208 Ala. 361, 94 S 820; Jones 
v. Russell, 206 Ala. 215, 89 S 660; 
Alabama Fuel, etc., Co. v. Alabama 
Fidelity, etc., Co., 197 Ala. 669, 73 S 
3874; Barnett v. Freeman, 197 sie 
142, 72 S 395; Highland Ave., ete, eR: 
Co. v. Dusenberry, 94 Ala. 413, 10 S 
274; Louisville, etc., R. Co. v. Hall, 
91 Ala. 112, 8 S 371, 24 AmSR 863: 
Government St. R. Co. v. Hanlon, 53 
Ala. 70; Perry v. Marsh, 25 Ala. 659; 
Montgomery Mfg. Co. v. Thomas, 20 
Ala. 473; Garnett v. Yoe, 17 Ala. 74; 
Birmingham R., etc., Co. v. Donald- 
son, 14 Ala. A. 160, 68 S 596; Minge 
v. Barrett Bros. Shipping Co., 10 Ala. 
A. 592, 65 S 671; Birmingham R., etc., 
es v. Hunnicutt, 3 Ala. A. 448, 57 S 

Cal.—Bremner v. Leavitt, 109 Cal. 
130, 41 P 859; Henke v. Eureka En- 
dowment Assoc., 100 Cal. 429, 34 P 
1089; Anglo American Land Co. v. 
Sundberg, 66 Cal. A. 331, 225 P 874; 
Miller v. Turner, 49 Cal. A. 653, 194 
P 66. 

Colo.—Dumars v. Denver, 16 Colo. 
A. 375, 65 P 580. 

Conn.—Arnold v. Kutinsky, 80 
Conn. 549, 69 A 350; Bradley v. Reyn- 
olds, 61 Conn. 271, 23 A 928. See Hull 
v. Thoms, 82 Conn. 647, 74 A 925. 

Fla.—Jonas vy. West Palm Beach, 
76 Fla. 66, 79 S 488; Co-operative 
Sanitary Baking Co. v. Shields, 71 
Fla. 110, 70 S 9384; Hildreth v. West- 
ern Union Tel. Co., 56 Fla. 387, 47 S 
820; Western Union Tel. Co. v. Wells, 
50 Fla. 474, 39 S 838, 111 AmSR 129, 
2 LRANS 1072. 

Ida.—Swinehart v. Turner, 38 Ida. 
602, 224 P 74; Porter v. Allen, 8 Ida. 
308, 69° LOS, 2G: 

Ill—Lesher v. U. S. Fidelity, etc., 
Co., 239 Ill. 502, 88 NE 208 [aff 144 
Ill. A. 632]; Burnap v. Wight, 14 Il. 
301; Boone v. Stone, 8 Ill. 537; Rowe 
v. Phillips, 214 Ill. A. 582; Bowers v. 
Claxton, 212 Ji. “A. "609; Vitazraph 
Co. of America v. Schuettler, 209 Ill. 
A. 595; Le Monte v. Kent, 163 Ill. A. 
1 [certiorari den 253 Il]. 230, 97 NE 
Sols ee ACODS= vor Pierce, visa Lil Ak 
547; Young v. Gower, 88 Ill. A. 70; 
Jensen v. Wetherell, 79 Ill. A. 33. 

Ind.—Vandalia Coal Co. v. Coakley, 
184 Ind. 661, 111 NE 426; Ralya v. 
Atkins) pilot finde ssol.. 7Ol:) INI PeiZo. 
Helms v. Wagner, 102 Ind. 385, 1 NH 
730; Judah v. Vincennes Univ., 23 
Ind. 272; New Albany v. Armstrong, 
22 Ind. A. 15, 53 NE 185; Samples 
v. Carnahan, 21 Ind. A. 55,51 NE 425. 

Iowa.—Hosley v. Shillinglaw, 176 
Iowa 106, 154 NW 910; ¢ 
Chicago, etc., R. Co., 129 Iowa 74%, 
106 NW. i77;"in re MeMurray, 107% 
Iowa 648, 78 NW 691; Holbert v. St. 
Louis, etc., R. Co., 38 Iowa 315; Kin- 
yon v. Palmer, 18 Iowa 3877; Sioux 
City School Dist, Tor ve Prathe an 7 
Iowa 16. 

Kan.—Sparks v. Smeltzer, 77 Kan. 
44, 93 P 338; Le Roy Bank v. Hard- 
ing, 1 Kan. A. 389, 41 P 680. 

Ky.—Bertram v. Wayne 
223 Ky. 456, 3 SW (2d) 1083. 

Me.—Bean vy. Ayers, 67 Me. 482. 

Mass.—Tucker v. Randall, 2 Mass. 
283. But see Willett v. Herrick, 242 
Mass. 471, 1386 NE 366 (irrelevant 
matter could be taken advantage of 
by demurrer); Proctor vy. Dillon, 235 
Mass. 538, 129 NE 265 (where the 
court said that the defect, if any, 
should have been taken advantage of 
by demurrer). 


County, 
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not state facts sufficient to constitute a cause of ac- 


Surplusage and redundancy. While it has been 
held that, if a pleading consists wholly of irrelevant 
or superfiuous matter, it is demurrable,?® ordinarily 
surplusage,'! including irrelevant,? immaterial,** or 
redundant** allegations do not constitute ground for . 


Minn.—Daniels v. Bradley, 4 Minn. 
158; Loomis v. Youle, 1 Minn. 175. 

Mont.—Raiche v. Morrison, 387 
Mont. 244, 95 P 1061; Plymouth Gold 
Min. Co. v. U.S. Fidelity, etc., Co., 
35 Mont, 23; 88 P5655 Butte: vo, peas- 
ley, 18 Mont. 303, 45 P 210. 

N. H.—Watson v. Walker, 23 N. H. 
471 (general demurrer). 

N. J.—WHichlin v. Holland Tramway 
Coy 68 Nao de. 78, 52 24 2105. Magie 
v. Union County Tp., 40 N. J. &. 453. 

N. Y.—Coyle v. Ward, 167 N. Y. 
240, 60 NE 596; Hudson Trading Co. 
v. Durand, 194 App. Div. 248, 185 NYS 


187; Garrison v. Star Co., 153 App. 
Div S044) SAS :8y IN YASS Ole GED Sis 
Knickerbocker Sav., etc., Co., 153 


App. Div. 369, 188 NYS 515; Robin- 
son v. Battle, 148° App. Div. 230, 133 
NYS 57; Sisson v. Bassett, 134 App. 
Div. 538, 118 NYS 664; MacMahon v. 
Simon, 128 App. Div. 921, 112 NYS 
1110; Corn v. Levy, 97 App. Div. 48, 
89 NYS 658; Hawley v. Hawley, 95 
App. Div. 274, 88 NYS 606; Uggla v. 
Brokaw, 77 App. Div. 310, 79 NYS 
ae Coatsworth y. Lehigh Valley 

Co., 24 App. Div, 2738;-48 INMsS bk 
fort 156 .N. Y. 451, 51 NE 301]; Bost- 
wick v Dry Goods Bank, 67 Barb. 
449; Peo. v. New York, 28 Barb. 240, 
8 AbbPr 7, 17 HowPr 56 [rev on oth- 
er grounds 10 AbbPr 111]; Watson 
v. Husson, 8 °N. Y. Super. 242. [aft 


14 N. Y. 60]; Fry v. Bennett, 7 N. Y. 
Super. 54, CodeRepNS 238; Smith 
v. Greenin, 4 N. Y. Super. 702; Gray 


v. Heinze, 82 Misc. 618, 144 NYS 1045; 
Burghen v. Erie R. Co., 53 Mise. 457, 
103 NYS 292, 39 NYCivProc 201 [rev 
on other grounds 123 App. Div. 204, 
108 NYS 311] (on the ground that 
the allegations are not irrelevant and 
redundant); Budd v. Howard Thomas 
Co.; 40 Misc. 52,°81 NYS 152; Ced- 
dington v. Union Trust Co., 36 Misc. 
396, 73 NYS 710; Ward v. Ward, 5 
AbbPrNS 145; Bank of North Ameri- 
ca v. Suydam, 6 HowPr 379, CodeRep 
NS 325; Smith v. Fowle, 12 Wend. 9. 
Contra Emmons vy. McMillan Co., 20 
Mise. 400, 45 NYS 1026 [aff 21 Misc. 
638, 47 NYS 1099]. 

N. C.—Smith v. Summerfield, 108 
N. C. 284, 12 SE 997. 

Oh.—Blackwell v. Montgomery, 1 
Handy 40, 12 Oh. Dec. (Reprint) 16. 

Or.—Hubbard v. Olsen-Roe Trans- 
fer Co., 110 Or. 618, 224 P 636. 

Pa.—Jennings v. Beale, 158 Pa. 283, 
27 A 948; Reeside v. Hadden, 12 Pa. 
243; Agque v. Philadelphia, etc., R. 
Co., 14 Pa. Co. 199. 

Porto Rico.—Gonzalez v. Cabrera, 
27. Porto Rico 668. See Marrero v. 
New York, ete., SS. Co., 6 Porto Rico 
Fed. 555 (general demurrer sustained 
as to matter constituting surplusage 
only where the argument on both 
sides fully developed the defect). 

R. I.—Sowter vy. Seekonk Lace Co., 
34 R. 7. 304, 88 A 487. 

S. C—Guignard v. Sumter First 
Baptist Church, 80 S. C. 491, 61 SH 
“ties Bolt v. Gray, 54 S. C. 95, 32 SH 


Ss. D.—Campbell v. Equitable L. & 
TD. Co. 114 Ss De 488, 8b= NW; 1015; 
McGillivray v. McGillivray, 9 S. D. 
187, 68 NW 316. 

Serereey .—FPilcher v. Hart, 1 Humphr. 

4 

Utah.—Campbell y. Taylor, 3 Utah 
32D, Ou Pe sep 

Wash.—Isaacs v. Holland, 4 Wash. 


54, 29 P 976. 

W. Va.—Martin v. Cochran, 94 W. 
Va. 432, 119 SE 174; Union Stopper 
Co. v. Wood, 66 W.'Va. 461, 66 SE 


a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 487-489] 


[§ 487] 2. Demurrer to Complaint*!°—a. In Gen- 
Only grounds of demurrer or exception con- 
fined to defects in the declaration, complaint, or peti- 
tion will be here considered,'* grounds of demurrer 
common to all pleadings, whether complaint, plea, or 
answer, replication or subsequent pleadings, having 


eral. 


been already discussed.!§ 


[§ 488] b. Another Action Pending. Where the 
pendency of another action between the same parties 
and for the same cause of action?® appears on the 
face of the declaration, complaint, or petition, a de- 


702; Lydick v. Baltimore, etc., R. Co., 
17 W. Va. 427. 

Wis.—Burnham v. Milwaukee, 155 
Wis. 90, 143 NW 1067; Gooding v. 
Doyle, 134 Wis. 628, 115 NW 114; Be- 
nolkin v. Guthrie, 111 Wis. 554, 87 
NW 466; Williams vy. Sexton, 19 Wis. 


Eng.—Hall v. Tapper, 3 B. & Ad. 
655, 23 -ECL 289, 110 Reprint 239; 
Alderson :v. Johnson, 2 M. & W. 70, 
150 Reprint 673. 

[a] “A demurrer complains of too 
little and not too much matter in a 


declaration.” Bean v. Ayers, 67 Me. 
482, 488. 
[b] Defective allegation of an im- 


material fact does not render the dec- 
laration bad _on demurrer. Jonas v. 
bag Palm Beach, 76 Fla. 66, 79 S 
[ec] In Georgia.—(1) Such matter 
is subject to a special demurrer. Lin- 
der v. Wimberly, 158 Ga. 285, 123 SH 
129; Shepherd v. Armour Fertilizer 
Works, 138 Ga. 555, 75 SE 585; Tum- 
lin v. Guest, 31 Ga. A. 250, 120 SHE 
442; Rome R., etc., Co. v. King, 30 
Ga. A. 231, 117 SE 464; Medlock v. 
McAdoo, 26 Ga. A. 92, 105 SE 643; 
Columbus Power Co. v. Puckett, 24 
Ga. A. 390, 100 SE 800. But see Duke 
v. Brown, 113 Ga. 310, 38 SE 764 
(where the court said that it cannot 
be taken advantage of by demurrer, 
the remedy being by motion); Mc- 
Carthy v. Gulf Refining Co., 26 Ga. 
A. 665, 107 SE 92 (petition should not 
be dismissed on demurrer because 
of impertinent and unnecessary al- 
legations); Guarantee Trust, etc., Co. 
v. Dickson, 23 Ga. A. 720, 99 SE 313 
(whether contract as set out in peti- 
tion could have been modified by pa- 
rol agreement as set out in amend- 
ment is not material so as to ren- 
der amended petition subject to de- 
murrer). (2) Special demurrer to al- 
legations as to the execution of a note 
and allegations as to a subsequent 
agreement, amounting only to an ex- 
ecutory agreement for accord and sat- 
isfaction, to buy government bonds 
and thrift stamps to be held in lieu 
of the note, on the ground that each, 
in view of the other, was immaterial 
and irrelevant, was properly over- 
ruled, in the absence of a _ special 
ground attacking the failure to at- 
tach a copy of the note, or any com- 
plaint as to misjoinder. Hewlett v. 
Almand, 29 Ga. A. 392, 115 SE 501. 
(3) Paragraphs of a petition for an 
accounting and for specific perform- 
ance dealing entirely with a trans- 
action distinct from that on which 
plaintiff's rights in the case depend- 
,ed should have been stricken upon 
demurrer. Burwell v. Hill, 149 Ga. 
363, 100 SE 108. 

[d] In Texas (1) surplusage may 
be objected to by special exception 
(Dobbin v. Bryan, 5 Tex: 276), (2) 
but not by general demurrer (Dob- 
bin v. Bryan, supra; Shelton v. Lock, 
(Civ "AO 19" SW. (2d) 124; ‘Crum v. 
Slade, (Civ. A.) 154 SW 351). 

[e] In Quebec irrelevant and im- 
material matter is stricken on in- 
scription en droit. Goodwins v. Bros- 
seau, 19 Que. Pr. 295; Lacavalier v. 
WMinet piss Que: “Pri 33'ts 
Standard Chemical Cor Ltd., 
oe 451; Cheval v. Senecal, 4 ‘Que. Pr, 


PLEADING 


ground.?? 


(1) In General. 


16. 
rer: 
Allegation in declaration of: 

Assumption of risk see Master and 

Servant § 1175. 
Contributory negligence see Master 
and Servant § 1178. 
Anticipating defense see infra § 489. 
Bar by limitations see Limitations 

of Actions §§ 706, 708. 

Failure to allege corporate existence 

see Corporations § 29 
Misjoinder of parties: 

Defendant see Parties § 434. 

Plaintiff see Parties § 414. 
Misnomer or misdeseription of par- 

ties see Parties § 457. 

Nonjoinder of parties: 

Defendant see Parties §§ 391, 392. 
Plaintiff see Parties §§ 370 371. 
Statute of frauds see Frauds, ‘Statute 

of § 452. 

Want of capacity to sue see Parties 

§§ 335-337. 


Particular grounds for demur- 


17. See infra §§ 488-505. 
18. See supra §§ 467-486. 
ee See Abatement and Revival §§ 
20. Clark v. Clark, 14 Pa. Dist. 270. 
21. U. S.—Hurst v. Everett, 21 
Fed. 218. 


Ind.—Laporte v. Scott, 166 Ind. 78, 

76 NE 878. 

MS Gad v. Sheppard, 1 Metc. 
N. Y.—Garvey v. New York L. Ins. 

Co., 14 NYCivProc 106; Hornfager v. 

PLDT AB EL, 6 HowPr 279, CodeRepNS 


Okl.—Patterson v. Choate, 50 Okl. 
TGdee oa 620, 
Utah.—Vance v. Heath, 42 Utah 


148, 129 P 365. 

[a] Pendency of another special 
proceeding.—A demurrer, on the 
ground that there is another special 
proceeding pending in the court to 
vacate the judgment sought to be 
vacated by the petition attacked, is 
insufficient because the pendency of 
a special proceeding is not ground of 
demurrer, and such demurrer will be 
overruled, even though the allegations 
of the petition itself show that’ the 
other proceeding so pending really 
constitutes a civil action. Dardenne 
v. Daniels, 101 Okl. 201, 225 P 152. 

22. Nichols v. Jenkins, 3 Ky. Op. 
296: Haire v.. Baker, 5 Ni) Yo c35xs 
Hardon v. Ongley Blectric €o.,, 189 
Hun 487, 35 NYS 405; Farnsworth v. 
Western Union Tel. Co., 3 Silv. Sup. 
30, 6 NYS 735; Vazquez v. Martinez, 
17 Porto Rico 1091. 

[a] MIllustration.—The pendency 
of an action against one telegraph 
company by the receiver of another, 
to determine the title to certain wires, 
is not a defense to a separate action 
brought by the receiver for damages 
sustained by cutting the wires, so as 
to prevent him from carrying on the 
business as directed by the court, be- 
cause the relief demanded in the two 
actions is not the same, and the ob- 
ject of the two suits is not identical. 
Farnsworth v. Western Union Tel. 
Co., 3 Silv. Sup. 30, 6 NYS 735. 

23. Cross references: 

Cause of action barred by limitations 
see Limitations of Actions §§ 706-— 
714. 

Oral contract within statute of frauds 
see Frauds, Statute of §§ 452, 463. 

Rule as affected by prayer for relief 
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murrer will lie therefor, whether at common law?° or 


under the codes.? 
of the rule is lacking, a demurrer does not lie on such 


But where one of the requisites 


[§ 489] c. Failure To State Cause of Action**— 


As against a general demurrer for 


failure to state facts sufficient to constitute a cause 
of action, a declaration, complaint, 
whether at common law or under code, if subject to 
such defect, is bad;?4 and, conversely, where the dec- 
laration, complaint, or petition is not so defective, it 


or petition, 


see infra §§ 494-496. 

24. U. S.—Gause v. Knapp, 1 Fed. 
292, 1 McCrary 75. 

Ala.—Hain ‘v. Gaddy, 219 Ala. 363, 
122 S 329; Beatty v. Hartwell, 217 
Ala. 239, 115 S 164; Alabama Great 
Southern R. Co. v. Sanders, 145 Ala. 
449, 40 S 402. 

Ariz.—Navajo-Apache Bank, etc., 
Coe. vi) Desmont,- 19) (Ariz: 13356, 127072 
I Sis Arizona-Parral Min. Co. vv. 
Forbes, 16 Ariz. 395, 146 P 504; Stans- 
field v. Dunne, 16 Ariz. 153, 141 P 
736; Consolidated Canal Co. v. Pe- 
ters, 5 Ariz. 80, 46 P 74. 

Ark.—Driesbach v. Beckham, 178 
Ark. 816, 12 SW (2d) 408; Wood v. 
Conway ‘County Drain. Dist. No. 2; 
110 Ark. 416, 161 SW 1057; Louisi- 
ana, etc., R. Co. y. State, 89 "Ark. 136, 
116 SW 193; Phillips v. Southwest- 
oun Tel., etc., Co., 72 Ark. 478, 81 SW 

Cal.—Fetterley v. Brown, 268 P 643; 
Harnish v. Bramer, 71 Cal. 155, 11 P 


888;°'Singh yy. C. H. & OB. Fuller 
Cou 390Cal! AL 6138F 179) PTL; 

Cc , v. Miles, 7 
Colo. 537, 4 PB: 910; Messenger vy. 


Woge, 20 Colo. A. 275, 78 P 314. 
Conn.—Donovan v. Davis, 85 Conn. 
394, 82 A 1025; Hull v. Thoms, 82 
Conn. 647, 74 A 925; Gorham v. New 
Haven, 82 Conn. 153, 72 A 1012. 
Fla.—Maryland Fidelity, etc., Co. v. 


Aultman,; .b8e Hart 228, S50, S29 9ns 
cg v. Crane, 56 Fila:i395,°47: S 


Ga.—Owens v. Davidson, 166 Ga. 
635, 144 SE 103; Ragan v. Rogers, 146 
Ga. 818, 92 SE 647; Peterson v. CopAL 
Martin Furniture Co., 144 Ga. 316, 
86 SE 1099; Wadley v. Jones, 55 Ga. 
329; Alexander v. Atlanta, 37 Ga. AL 
788, 142 SE 170; Augusta v. Lamar, 
37 Ga. A. 418, 140 SE 763; Gilmore v. 
Chevrolet Motor Co., 37 Ga. A. 211, 
139 SE 585; Terrell v. Clarke, 32 Ga. 
A. 39, 122 SE 718; Hart v. Lee, 29 Ga. 
A. 253, 114 SE 644; Savannah River 
Lumber Co. v. Smith, 28 Ga. A. 767, 
113 SE 46; Barwick v. Stevens Hard- 
ware Co., 24 Ga. A. 526, 101 SE 584; 
Nash v. Savannah Hlectric Co., 19 Ga. 
A. 175, 91 SE 240; Walker v. Macon, 


19 Ga. ‘A. 60,.90 SH. -985; Albany 
Transit Co. v. Brown, 18 Ga. A. 241, 
89 SE 182; Manufacturers’ Furniture 


Coen. Blumenfeld, 14 Ga. A.’ 671, 82 
SE 151; Harrell v. Atkinson, 9 Ga, 
A. 150, 70 SH 954. 

Ida.—Hyslop v. Idaho Univ. Re- 
gents Bd., 23 Ida. 341, 129 P 1073; 
Bingham County v. Woodin, 6 Ida. 
284, 55 P 662. 

Ill.—Kuhne v. Chicago. Sanitary 
Dist., 294 Ill. 430, 128 NE 502; Shep- 
herd v. Sullivan, 166 Ill. 78, 46 NE 


720. 

Ind.—Indianapolis, ete. R. Co. v. 
Taffe, 11 Ind. 458; Postal v. Kreps, 23 
Ind. A. 101, 54 NE 816; Boos ‘v. 
Brown, 15 Ind. A. 459, 44 NE 325. 


ower tush Vv. Goggins, 40 Iowa 


124 Kan. 


Kan,—Knapp vy. Green, 


266, 259 P 710, 55 ALR 850; Garten 
v. Trobridge, 80 Kan. 720, 104 P 1067; 
Brown v. Galena Min., etec., Co., 32 


Kan. 528, 4 P 1013. 
. Paris Home Tel., 


etc.,+ Co., 190 Ky, -299. 227 «Sw 450; 
Scobee v. Brent, 185 Ky. 734, 216 SW 
76; Brumleve v. Cronan, 176 Ky. 818, 
197 SW 498; Daniel v. Daniel, 166 Ky. 


*By FRANK L. MORGINSEN (8§ 487-505). 
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[§ 489 


will be held sufficient as against such demurrer.?® | Likewise, where, after reading into the declaration, 


182, 179 SW 5; Hackett v. Hackett, 
118 SW 3877; Steamer St. Patrick 
v. Evans, 6 Ky. Op. 540. 


La.—Cambre v. Lasseigne, 134 La. 
94, 63 S 680; Fontenot v. Lafleur, 2 
ha. A. 599, 


Me.—Richards v. Tolman, 122 Me. 
272, 119 A 624; Smith v. Abbott, 40 
Me. 442. 

Md.—Washington, ete., Electric R. 
Co. v. Moss, 130 Md. 198, 100 A 86; 
Stonebraker v. Littleton, 119 Md. 173, 


86 A 150. 
Mass.—Berkwitz v. Dunham, 168 


NE 183; Marsch v. Southern New 
England R. Corp., 235 Mass. 304, 126 
NE 519; Marsch v. Southern New 
England R. Corp., 230 Mass. 483, 120 
NE 120; Thomson v. O’Sullivan, 6 
Allen 303; Batchelder v. Batchelder, 
2 Allen 105. 


Mich.—Hammond v. Michigan Cent. 
R. Co., 162 Mich. 431, 127 NW 318. 

Minn.—Lee v. Emery, 10 Minn. 187. 

Mo.—Busch, etc., Painting Co. v. 
Woermann Constr. Co., 310 Mo. 419, 
276 SW 614; Scott v. Alton Banking, 
ete., Co, 175 SW 920; Removich v. 
Bambrick Bros. Constr. Co., 264 Mo. 
43, 173 SW 686, LRA1917BH 233; Hal- 
lock v. Brier, 80 Mo. A. 331. 

Mont.—Keeler v. Sheridan County 
School Dist. No. 3, 62 Mont. 356, 205 
P 297% 


Nebr.—North Bend First State 
Bank v. Kastle, 225 NW 776. 
Nev.—Summerfield v. Hines, .45 


Nev. 60, 197 P 690. 

N, Y.—lLong Island R. Co. v. New 
York, 199 N. Y. 288, 92 NE 681; Au- 
stin v. Goodrich, 49 N. Y¥. 266; Graff 
v. Bonnett, 31 N. Y. 9, 88 AmD 236 
[Ati 252 NC Y. Super. 541; Conkling v. 
Gandall, 1 Abb. Dec. 423, 1 Keyes 228: 
Spear v. Downing, 34 ‘Barb. 522, 12 
AbbPr 437, 22 HowPr 30; Budd v. 
. Bingham, 18 Barb. 494; Richards v. 
Edick, 17 Barb. 260; Graham v. Cam- 
man, 12 N. Y. Super. 697,. 13 HowPr 
360; Spitz v. New York Taxicab Co., 
62 Misc. 492, 115 NYS 247; Case v. 
Brooklyn Wirst Nat. Bank, 59 Misc. 
269, 109 NYS 1119; Smiley v. Fran- 
kel, 181 NYS 66; White v. Brown, 14 
HowPr 282. 

N. C.—Bargeon v. Seashore Transp. 
Cope TOGaNGe CO NG, Sai Sm 299) 

N. D.—Peterson v. Swanson, 39 N. 
D. 301, 167 NW 389. 

Okl.—Westheimer v. Byrne, 110 
Okl. 107, 236 P 589; MacInnis v. Per- 
ram, 103 Okl. 15, 229 P 168; Okla- 
homa Sash, ete., COIN. American 
Bonding -Co., 67 Okl. 244, 153, 2 iad, 
AOgES Olea Salles we White, 50 Okl. 
429, 150 P 901; Lankford v. Schroe- 
Gere 4 HemOkls S279 esi. Es 049) 
LRA1915F. 623; McConnell v. Davis, 
46 Okl. 201, 148 P 687; Schilling v. 
Moore, 384 Ok]. 155, 125 P 487; Kim- 
mell v. Powers, 19 Okl. 339, 91 P 687. 

Or. A pulZis Orne 20. 
262 P 220 [certiorari granted 276 U.S. 
613 mem, 48.-SCt 324 mem, 72 LL. .ed. 
731 mem]; Ringler v. Ruby, 117 FOr: 
455, 244 P 509, 46 ALR 245. 

Pa.—Kleinman v. ‘McKees Rocks 
Mrust, Co. 4h Pa. Cow 678: 

Philippine.—Canete v. Wislizenus, 
386 Philippine 428; De la Cruz v. 


Fabie, 35 Philippine 144; Fressel v. 
Chaco, 34 Philippine 122; Yadao v. 
Yadao, 20 Philippine 260. 


Porto Rico.—Ochoa v. Clemente, 29 
Porto Rico 948. 

R. I.—vVican v. Lederer Realty 
Corp 43) Ree 1G4 a1 tOs AL 594" 

S. C.—Booker v. Sisabacloly chee tshy KOr 
228; 16 SEH 774. 

Ss. D.—Bebout v. Pense, 31S. D. 619, 
141 NW 515. 

Tex.—Laas v. Seidel, 95 Tex. 442, 
67 SW 1015; Hudson v. Wheeler, 34 
Tex. 356; Reeves v. Miller, 28 Tex. 
578; Holman y. Criswell, 13 Tex. 38; 
Hutchinson v. Hamilton, (Commn. 
A.) 14 SW (2d) 823; Golden v. Odi- 
orne (Commn. A.) 249 SW 822; C. 
Flanagan & Sons, Ine. v. Carken, 
(Civ. A.) 11 SW (2d) 392; National 


Union F. Ins. Co. v. Martin (Civ. A.) 
267 SW 296; Panhandle Grain, etc., 
Co. v. Dowlin, (Civ. A.) 247 SW 873; 
Sovereign Camp W. W. v. Piper, (Civ. 
A.) 222 SW 649; Midland, etc. R. 
Co. v. Midland Mercantile Co., (Civ. 
A.) 216 SW 627; Fritter v. Pendle- 
ton, (Civ. A.) 134 SW 1186; Western 
Union Tel.) Co; wv. Cates; (Civ, A>) 132 
SW 92 [aff 105 Tex. 324, 148 SW 281]; 
Pfeiffer v. Wilke, (Civ. A.) 107 SW 
861; Osborne v. Holland, 1 Tex. A. 
Civ. Cas. § 1087. 

Utah.—Eddington v. Union Port- 
land Cement Co., 42 Utah 274, 130 P 
243. 

Wash.—Miller v. Branch, 108 Wash. 
700, 182 P 732; Miller v. Kemper, 107 
Washo 274)\181 (P) 859s), Peterson’ v- 
Puget Sound Biscuit Co., 60 Wash. 
Adie Mall a o6il: 

W. Va.—Leckie v. Bray, 91 W. Va. 
456, 113 SE 746. 

Wis.—Franke v. H. P. Nelson Co., 
157 Wis. 241, 147 NW 138; Pietsch v. 
Krause, 112 Wis. 418, 88 NW 223. 

Wyo.—Grover Irr., ete, Co. v. 
Lovella Ditch, ete. Co. 21 Wyo. 
2045 18d TP 4s BEAN Oo Creede. 5 5. 
AnnCas1915D 1207. 

Que.—Quebeec Bank v. Davidson, 12 
Que. Pr. 231; Maller v. Levinton, 7 
UC Eras 

[a] Demurrer can be sustained 
only where the petition contains de- 
fects so fatal as to authorize the 
court to say that, taking all the facts 
to be admitted, they furnish no cause 
of action. Royle v. McLaughlin, 195 
App. Div..413, 186 NYS 356; Richards 
v. Edick, 17 Barb? GN. Y¥.)-260; Gra- 
ham v. Cammon, 12 N. Y. Super. 697, 
13 HowPr 360; Filtsch v. Bishop, 118 
Ok). 272, 247 P 1110; Ross v. Breene, 
88 Okl. 37, 211 P 417; White v. Tul- 
lahassee Realty Co., 82 Okl. 75, 198 
P 584; Hughes v. Martin, 81 Okl. 89, 
196 P 951; Jackson v. Moore, 79 Okl. 
DO Lod P59 0% 

[b] If a pleading is so defective 
in substance that it does not present 
such cause of action as would au- 
thorize a judgment to be rendered 
thereon, then it would be subject to 
the operations of a general demurrer. 
George v. Vaughan, 55 Tex. 12y. 

{c] Noncompliance with court’s 
implied order to amend an insufficient 
petition renders the petition demur- 
rable. Removich v. Bambrick Bros. 
Constr. Co., 264 Mo. 48, 173 SW 686, 
LRAI917E 238. 

[d] Where complaint to enforce 
assessment lien failed to state serv- 
ice of fifteen days’ notice of fore- 
closure, the defect could be reached 
by demurrer. Schaefer v. Hines, 56 
Ind. A. 17, 102 NE 8388. 

{e] Where no count of declaration 
sets out a cause of action, there was 
no error in sustaining a demurrer as 
to each count, although general in 
terms. Berkwitz v. Dunham, (Mass.) 
168 NE 183. 

[f] Revendication of goods.—An 
action in revendication of goods pur- 
chased by plaintiff at an assignee’s 
sale, wherein it is not alleged that 
signification of the act of sale was 
made, nor that a copy of it was de- 
livered to the debtor, nor that it is 
produced with the action, will be dis- 
missed on an inscription inlaw. Mal- 
ler v. Levinton, 7 Que. Pr. 17. 

25. U. S.—Mardis v. Hines, 258 
Fed. 945 [aff 267 Fed. 171]; Gonsoul- 
and v. Rosomano, 176 Fed. 481, 100 
C@AL 9% 


102 S 21. 

Ariz.—Crane v. Franklin, 17 Ariz. 
476, 154 P 1036; Wadin v. Czuczka, 16 
Ariz, 37ilpi46 pee 4oL, 

Ark.—Driesbach v. Beckham, 178 
Ark. 816, 12 SW (2d) 408. 

Cal._Newport v. Hatton,. 195 Cal. 
32 2od ee Oe er aeliie Mut. L. Ins, 
Co. v. Pacific Surety Co.,, 182 Cal. 555, 
189 P 278; San Christina Inv, Co. v. 
San+Franciseo, 167. iCal.) 762, .141 . 2 


884, 52 LRANS 676; Hibernia Sav., 
ete., Soc. v. Boyd, 155 Cal. 193, 100 P 
239; Carey v. Brown, 58,Cal. 180; 
Kohn v. Kempner, 59 Cal. A. 621, 
211 P 805; San Francisco Commercial 
Agency v. McKeon, 27 Cal. A. 156, 
149 P 52; Talcott v. Meakin, 26 Cal. 
A. 298, 146 P°897; Yordi v. Yordi, 6 
Cal. A, 20, 91 P 348. 

Canal Zone.—Reece v. Shay, 2 Ca- 
nal Zone 72. 

Colo.—Lockard v. Peo., 80 Colo. 31, 
250. 152. 

Conn.—Middletown Trust Co. v. 
Middletown Nat. Bank, 147 A 22. 

Fla.—Hall v. Florida East Coast R. 
Cor 60 Hla. 2 ist Glas oes Rormelsy =. 
Florida Hast Coast R. Co., 65 Fla. 110, 
61.-S 197; Fornel v. Florida Hast 
Coast R. Co., 65 Fla. 102, 61 S 194. 

Ga.—Ehrlich v. Bell, 163 Ga. 547, 
136 SE 423; American Ice Cream 
Mfg. Co. -v. Heonomy Laundry Co, 
148 Ga. 624, 97 SE 678; Yopp v. At- 
lantic Coast Line R. Co., 148 Ga. 539, 
97 SE) 5384: 0 McPhaul v.- Curry, 146 
Ga. 305, 91 SE 89; Wood v. Wilson, 


145 Ga. 256, 88 SE 980; Ford v. 
Fargason, 120 Ga. 708, 48 SE 180; 
Macon v. Macon Paper Co., 35 Ga. A. 


120, 1382 SE 136; Central of Georgia 
R. Co. v. Martin, 32 Ga. A. 490, 124 
SE 52; Georgia RR. ete., Co. wv. Mur- 
phy, 28 Ga. A. Iss) SE 680; Smith 
v. Elberton, etc., R. Co., 28 Ga. A. 179, 
110 SH 506; Day Vv. Graybill, 26 Ga. 
A. 297, 105 SE 852; Medlock v. Ay- 
cock, 16 Ga. A. 813, 86 SE 455; Linam 
v. Anderson, 12 Ga. A. 735, 78 SE 424. 

Ida.—Stei v. Oakley State 
Bank, 32 Ida. 91, 177 P 843; Black- 
well v. Kercheval, 27 Ida. 537, 149 
P 1060; Lewiston First Nat. Bank v. 
Sampson, 7 Ida. 564, 64 P 890. 
age ee ee Vv. Elughes, 80) D7 Ay 

Ind.—New Albany v. New Albany 
St. R. Cor 172: Ind. 487, 87 NE 1084; 
Mouch v. Indiana Rolling Mill Co., 
(A.) 151 NE -137; Seymour Water 
Co. v. Lebline, (A.) 138 NE 787; Swift 
v. Miller, 62 Ind. A. 312, 113 NE 447. 

Kan.—Davison v. Calmback, 95 
Kan. 560, 148 P 625; Bowersox v. 
Hall, 73 Kan. 99, 84 P 557. 

Ky.—McCord v. Ball, 220 Ky. 610, 
295 SW 903. 

La.—Yates v. Tessier, 5 La. A. 214; 
Dubach Mill Co., Ine. v. M. M. Carroll 
Lumber Co., Inc., 4 La. A. 207; Ban- 
nister v. Monroe, 4) ThadeNs 182: De- 
laney v. Little, 3 La. A. 349; Walk- 
er v. Waller, 2 La. A. 781; Laborde 
Ma stve pislaniay IR, vete.,2 CO. e2ewluaaieAe 
oy . 

Mich.—Michigan Univ. Regents v. 
DeErON Young Men’s Soc., 12 Mich. 


Wake Tees v. Leonard, 14 Minn. 

Mo.—Oakley v. Richards, 275 Mo. 
266, 204 SW 505 [writ of error dism 
248 U. S. 541 mem, 39 SCt134 mem, 
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N. Y.—Milliken v. Western Union 
Tel. Cob 1 LO UN, We,-4 034 So Nie 5 le of 
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complaint, or petition every reasonable intendment?® 
or admitting all the facts alleged,?”7 no cause of ac- 
tion is stated, a general demurrer for insufficiency 
willlie. All that is necessary, however, to sustain the 
pleading is that a cause of action can be reasonably 
inferred from the averments of the pleading.?§ 
said that each eount should affirmatively 
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27 Porto Rico 668; Vazquez v. Martin- 
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Alomar, 15 Porto Rico 732. 
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Ins. Co., 148 S. C. 249, 146 SE 8. 
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160 NW 520. 
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Yards Co., 107 Tex. 421, 180 SW 225; 
Edgar v. Galveston City Co:, 46 Tex. 
421; Acme Brick Co. v. Taylor, (Civ. 
A.) 223 SW 248; Midland, etc., R. Co. 
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Hoechten v. Standard Home Co., (Civ. 
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Utah.—Eddington v. Union Port- 
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Wash.—McKenzie v. Royal Dairy, 
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Wis. 574. 
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8 L337 R107 8: 1 

Ont.—Bradford v. O’Brien, 6 U. C. 
Q. B. 417. 
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467. 70 SE 947. 
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L930) Ohi Cit.) ©tsloao. 
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67 SW 1015; Canales v. Perez, 65 Tex. 
291; Grimes v. Hagood, 19 Tex. 246; 
Boynton v. Tidwell, 19 Tex. 118; Me- 
caskey v. Dunlap, (Civ. A.) 276 SW 
944; Stallings v. Wood, (Civ. A.) 267 
SW 537; Landrum vy. Turney, (Civ. 
A.) 239 SW 366; Hotel Dieu v. Ar- 
mendariz, | (Civ. VAS 1167 55S Wi st: 
Northwestern Nat. Ins. Co. v. Wood- 
ward, 18 Tex. Civ. A. 496, 45 SW 185. 

; 58 Vt. 437, 
5 A 395. 


Wis.—Darlington v. J. L. Gates 
tuand Co., 142 Wis. 198, 125 NW 456. 
135 AmSR 1070; Loehr v. Dickson, 
141 Wis. 332, 124 NW 293, 30 LRANS 
495; Emerson v. Nash, 124 Wis. 369, 
102 NW 921, 109 AmSR 944, 70 LRA 
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554, 87 NW 466. 
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aver facts showing defendant’s liability in order to 
be sufficient as against a demurrer,” but an allega- 
tion of material facts on information and belief is, 
under statute in some jurisdictions, sufficient.®° 
only question is whether the pleading discloses any 
cause of action,*! in favor of the party pleading it.*? 
If the facts stated entitle plaintiff to any relief,®? 


The 


Johnson, 109 Ark. 527, 160 SW 400. 

Cal.—Kelley v. Cameron, 72 Cal. A, 
660,237 P 819. 

Kan.—Westervelt v. Jones, 5 Kan. 
Al 3 55 49), P3822. 

L Me eC e Millard, 2 Harr. & 
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Minn.—Basting v. Minneapolis, 112 
Minn. 306, 127 NW 1131, 140 AmSR 
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107 Minn. 68, 119 NW 509. 

Mont.—Donovan v. McDevitt, 36 
Mont. 61, 92 P49: 

N. Y.—Abbey v. Wheeler, 170 N. Y. 
122, 62 NE 1074; Sage v. Culver, 147 
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Philippine.—CAampomanes vv. 
tolome, 88 Philippine 808. 

Tex.—Lyle v. Harris, 1 Tex. A. Civ. 
Cas. § 71. 

Wis.—St. Croix Cons. Copper Co. v. 
Musser-Sauntry Land, ete., Co., 145 
267, 30, ;NW 10234 Roberts Av. 
White, 3 Wis. 414. 

s2. Ark.—Grand Camp C. W. A. v. 
Johnson, 109 Ark. 527, 160 SW 400. 

Ind.—Farris v. Jones, 112 Ind. 498, 
14 NE 484; Tipton County v. Kimber- 
lin, 108 Ind. 449, 9 NIE 407; Wilson v. 
Galey, 103 Ind. 257,,2 NE 736. 

Minn.—Basting v. Minneapolis, 112 
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Mont.—Donovan vy. 
Mont. 61, 92 P 49. 

Porto Rico.—Ochoa v. Clemente, 29 
Porto Rico 948. 

Wis.—Willard v. Comstock, 58 Wis. 
565, 17 NW 401, 46 AmR 657. 

33. U. S.—Filler v. Joseph Schlitz 
ene Co; -223 yea.) 31359 138. CCA 

Ala.—Crawford v. Twin City Oil 
Co., 216 Ala. 216, 113 S 61; Alabama 
Western R. Co. v., Turrentine, 197 
Ala. 603, 73 S 40; Jasper v. Barton, 1' 
Ala. A. 472, 56 S 42. 

Cal.—Sunset Lumber Co. v. Smith, 
(A.) 272 P 1068. 

Colo.—Stratton v. Beaver Farm- 
ers’ Canal, etc., Coy 82 Colo. glisy 257 
EERO TT: Lockard v. Peo., 80 Colo. 31, 
250 P 152 

Fla. —Boyle v. Dolan, 120 S 334; At- 
lantic Coast Line R. Co. v. Wallace, 
61 Fla. 93, 54 S 893; Benedict Pine- 
apple Co. v. Atlantic Coast Line R. 
oan 55 Fla. 514, 46 S 732, 20 LRANS: 


Ga.—Owens v. Davidson, 166 Ga. 
635, 144 SE 103; Felton v. Highlands 
Hotel Co., 165 Ga. 598, 141 SE 793, 57 
ALR 987; Citizens, ete, Bank v. 
Union Warehouse, ete., Co.,2 1bt iGas 
434, 122 SE 327; Neal v. Neal, 153 Ga. 
246, 1112S 903; Smith v. Floyd 
County, 36) Gal) Ae bb4 UAB SH 646i 
Vandalsem v. Caldwell, 33 Ga. A. 88, 
125 SH 716. See Medlock We Aycock, 
16 Ga. A. 813, 86 SE 455 (a petition 
not lifeless is not subject to a gener- 
al demurrer). 

Ill.—Lake Shore Building ‘Co: Mi. 
Chicago, 207 Ill. A. 244. 

Ind.—Rochester Bridge Co. v. Mc- 
Neill, 188 Ind. 432, 122 NE 662; Cleve- 
land, ete., R. Co. Vv. Oesterling, 182 
Ind. 481, 108 NE 401; Muncie, etc., 
Tract. Co. v. Citizens’ Gas, etc., Co., 
179 Ind. 322, 100 NIX 65; Indianapo- 
lis v. American Constr. Co., 176 Ind. 
510, 96 NE 608; Indianapolis North- 
ern Tract. Co. v. Brennan, 174 Ind. 1, 
87 NE 215, 90 NE 65, 68, 91 NE 503, 
30 LRANS 85; Oolitic Stone COonsve 
Ridge, 169 Ind. 639, 83 NE 246; U.S. 
Saving Fund, etc., Co. v. Harris, 142 
Ind. 226, 40 NE 1072, 41 NE 451; 
Wolke vy. Fleming, 103 Ind. 105, 2 NE 
325, 53 AmR 495; Adams Express 
Co. v. Heagy, 69 Ind. A. 652, 122 NE 
603; Zoellers v. Loi, 68 Ind. A. 395, 
120 NE 623; Miami County Bank v. 
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either legal or equitable,** or to a different relief than 
that prayed for,*® a general demurrer thereto can- 
not be sustained and will be overruled. It has been 


State, 61 Ind. A. 628, 112 NE 389; 
Hikenberry v. Thorn, 61 Ind. A. 468, 
112 NE 112; Burk v. Brown, 58 Ind. 
A. 410, 108 NE 252; Halstead v. Stahl, 
47 Ind. A. 600, 94 NE 1056; Sebienske 
v. Downey, 47 Ind. A. 214, 93 NE 1050; 
Evansville, ete., Tract. Co. v. Broer- 
mann, 40 Ind. A. 47, 80 NE 972; Indi- 
anapolis, ete., Tract. Co. v. Hender- 
son, 39 Ind. A. 324, 79 NE 539; Gowdy 
Gas Well, etc., Co. v. Patterson, 29 
Ind. A. 261, 64 NE 485; Jessup v. Jes- 
Sup, 7 Inds/-A. 573, 34 NE 1017. 

Ky.—MecCord v. Ball, 220 Ky. 610, 
295 SW 903. 

La.—Thompson v. General Acc., 
etc., Assur. Corp., Ltd., 155 La. 31, 
hee 746; Keefe v. Monroe, (A.) 1205 
102; 

Mass.—Granara v. Italian Catholic 
Cemetery Assoc., 218 Mass. 387, 105 
NE 1073. 

Minn.—Lovering v. Webb Pub. Co., 
106 Minn. 62, 118 NW 61; Minneapo- 
lis; ete, R. Co. v. Brown, 99 Minn. 
884, 109 NW 817; Kenaston v. Lorig, 
81 Minn. 454, 84 NW 323; Alworth v. 
Seymour, 42 Minn. 526, 44 NW 1030; 
Dye v. Forbes, 34 Minn. 13, 24 NW 
309. 

Mo.—Harelson v. Tyler, 281 Mo. 
383, 219 SW 908; Corbett v. Lincoln 
Sav., ete. Assoc., (A.) 17 SW (2d) 
275. 

Mont.—Cascade v. Cascade County, 
75 Mont. 304, 243 P 806; Rickards v: 
Aultman, etc., Mach. Co., 64 Mont. 394, 
210 P 82; Solem v. Connecticut F. 
Ins. Co., 41 Mont. 351, 109 P 432; Ray- 
mond y. Blancgrass, 36 Mont. 449, 93 
P 648, 15 LRANS 976. 

N. Y.—Wetmore v. Porter, 92 N. 
Y. 76 [rev 48 N. Y. Super. 554]; Koop- 
man v. Lachman, 203 App. Div. 354, 
196 NYS 595; Bronx Gas, etc., Co. v. 
Public Serv. Commn., 190 App. Div. 
13, 180 NYS 38; Tuomey v. Walsh, 
160 App. Div. 795, 145 NYS 722; Pos- 
ner v. Rosenberg, 153 App. Div. 249, 
1387 NYS 1084; Pape v. Pratt Inst., 127 
App. Div. 147; 111 NYS 354; Pearce 
v. Knapp, 71 Misc. 324, 127 NYS 1100; 
Picker v. Weiss, 39 Misc. 22, 78 NYS 
761; Darling v. Powell, 20 Misc. 240, 
45 NYS 794; Snyder v. Bender, 173 
NYS 401; Otis v. Seligman, 67 
HowPr 101. 

N. C.—Enloe v. Ragle, 195 N. C. 38, 
TUS wrA TT Moy var oy, 18eiNa. C: 
518, 125 SH 115; Hartsfield v. Bryan, 
177 N. C. 166, 98 SE 379; Foy v. Ste- 
phens, 168 N. C. 438, 84 SE 758; Hoke 
v. Glenn, 167 N. C. 594, 83 SH 807, 
AnnCas1916E 250; Hendrix v. South- 
erik ©O..1 62 Ns Cs be vs, 100s 
Womack v. Carter, 160 N. C. 286, 75 
SE 1102; New Bern Banking, etc., 
Conv." Ditty, V565N..:€: 83) \7208H'.98); 
Brewer v. Wynne, 154 N. C. 467, 70 SH 
947. 

Okl.—Langley v. Cox, 135 Okl. 291, 
275 P 638; Webb City First State 
Bank v. Brooks, 127 Okl. 220, 260 P 
502; Schlingman v. Wells, 122 Okl. 
975, 254 Py: 716: Shaffer Oil, etc, Co. 
v. Thomas, 120 Okl, 253, 252 -—P 41; 
Grubb v. Fay State Bank, 119 Okl. 
199, 249 P 341; Gourley v. Jackson, 
116 Okl. 30, 248 P 243; State v. Mc- 
Curdy, 115 Okl. 111, 241 P 816; Thom- 
as v. Morgan, 113 Okl. 212, 240 P 735, 
43 ALR 934; Cassidy v. Rose, 108 
Okl. 282, 236 P 591; Dies v. Sapulpa 
Bank of Commerce, 100 Okl. 205, 229 
P 474; Folsom v. Mid-Continent L. 
Ins. Co., 94 Okl. 181, 221 P 486; Cous- 
ins v. Wilson, 94 Ok]. 29, 220 P 923; 
Fiegel v. Kingfisher First Nat. Bank, 
90 Okl. 26, 214 P 181; Michels v. Car- 
ter Oil" Cos 89 OR 83) 203! Wu sit 2; 
Good v. Roff First Nat. Bank, 88 Okl. 
110, 211 P1051; Scott v. Woods Lum- 
ber Co., 86 Okl. 185, 207 P 449; Bush 
v. Missouri State L. Ins. Co., 86 Okl. 
182, 207 P 317; Threadgill v. Coal- 
gate Bd. of Education, 85 Okl. 121, 204 
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Bowman, 41 Okl. 294, 1387 P 722; 
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Or.—Whitney v. Whitney, 114 Or. 
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Schroeder, 45 S. D. 115, 186 NW 562. 
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Tex.—kKoch v. Val Verde Mercantile 
Corp., (Civ. A.) 4 SW (2d) 662; Nich- 
ols v. Lorenz, (Civ. A.) 237 SW 629; 
Southwestern Portland Cement Co. v. 
Latta, (Civ. A.) 198 SW 1115; Briggs 
v. McBride, (Civ. A.) 190 SW 1128. 
See Templeton v. Wellington, (Civ. 
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Utah.—Eddington v. Union Port- 
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Wash.—Tobin v. Seattle, 127 Wash. 
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{a] In Florida the rule is stated 
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wholly fail to state a cause of action, 
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tained. Boyle v. Dolan, 120 S 334; 
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Acres Properties, 93 Fla. 670, 112 S 
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tition insufficiently stating a cause of 
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held that the complaint will be sustained if it is good _ 
on any theory,*®° even if the action is brought on the 
especially where there is a general 
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merman, 82 Mont. 434, 268 P 512; 
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Stadler v. Helena, 46 Mont. 128, 127 
P 454; Hoskins v. Northern Pac. R. 
Co., 39 Mont. 394, 102 P 988. See 
Hall v. Advance-Rumely Thresher 
Co., 65 Mont. 566, 212 P 290 (to sus- 
tain a demurrer on such ground it 
must appear from the facts pleaded 
that there can be no relief). 

N. Y.—Witherhead vy. Allen, 4 Abb. 
Dec. 628, 3 Keyes 562, 8 AbbPrNS 164, 
33 HowPr 620 [rev 28 Barb. 661]; 
Kaufman v. Hopper, 151 App. Div. 28, 
135 NYS 363; Dresser v. Mercantile 
Trust Co., 124 App. Div. 891, 108 NYS 
577; Bachman vy. Harrington, 52 Misc. 
26, 102 NYS 406; Wilson v. Press 
Pub. Co., 14 Misc. 514, 36 NYS 125 
Johnson v. Girdwood, 7 Misc. 652, 28 
NYS 151 [aff 143 N. Y. 660 mem, 33 
NE 21 mem]; Golisano v. Crisafulli, 


190 NYS. 24. 

Okl.—Gourley v. Lookabaugh, 48 
Okl. 65, 149 P 1169; Anderson v. 
Muhr, 36 Okl. 184, 128 P 296. 


S. C.—Spigner v. Provident L., etc.,, 
Ins. Co., 148 S. C. 249, 146 SE 8; Wil- 
liams v. Philadelphia L. Ins. Co., 105 
S. (Cs B05) 89S H 65. 

Tex.—Rankin v. Parker, (Civ. A.) 4 
SW (2d) 227. 

Wash.—Greenwood vy. Internation- 
al Harvester Co., 122 Wash. 603, 211 


s. owski v. Jackowski, 
164 Wis. 254, 159 NW 912. But see 
OS Wis County v. Decker, 30 Wis. 
6 


See Kautzman v. National Union F. 
Ins. Co., 48 N. D. 1229, 189 NW '325 
(demurrer for want of facts over- 
ruled where pleading is good on sev- 
eral theories). 

[a] Complaint containing allega- 
tions appropriate to causes in tort 
and contract, if sufficient on either 
cause, is not demurrable. Williams 
v. Philadelphia L. Ins. Co., 105 S. C. 
305, 89 SE 675. 

[b] Complaint stating a cause of 
action in contract will be sustained 
on demurrer although plaintiff in- 
tended to plead in tort. Dresser v. 
Mercantile Trust Co., 124 App. Div. 
891, 108 NYS 577. 

[c] Complaint improperly  dis- 
missed which showed a common-law 
cause of action although insufficient 
to show a breach of statutory duty. 
Kaufman v. Hopper, 151 App. Div. 28, 
13/5, NYS? 363. 

Backer v., Penn Lubricating 
162 Fed. 627, 89 CCA 419; Be- 
dolla v. Williams, 15. Cal. A. 738, 115 
P (47;. Rankin v7) Parker); (hex, Civa 


———_——— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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prayer for relief;** but other cases hold that the 
court must determine the theory upon which a plead- 
ing rests, and unless a good cause of action is stated 
on that theory a demurrer should be sustained, even 
though facts are stated sufficient to show that plain- 
tiff has a cause of action of a different character.®°® 
Where the impossibility of the production of proof 
to sustain allegations legally sufficient does not ap- 
pear with certainty, the cause should be sent to trial 
on its merits, and not dismissed on exception of no 


PLEADING 


statement of a 


only to special 


cause of action;*® and where a statement of facts 


Aus pee C20) “eico THROMDSON: oN. 
Mills, 45 Tex. Civ. A. 642, 101 SW 560; 
Sullivan v. Ashland Light, ete., Co., 
156 Wis. 445, 146 NW 506. 

Sa, Ue v. Penn lubri- 
eating Co., 162 Fed. 627, 89 CCA 419. 

Cal.—Irvine v. Postal Tel.-Cable 
CO site Cole An 60,0 Lion ee) T 

Ok]. et here Vv. ’Purdy, 90 Okl. 256, 
217, P 42 

rs. poral dha Ct. v. Whaley, 26 
Roses A: 106i: 

Tex.—Thompson v. Mills, 45 Tex. 
Civ. A. 642, 101 SW 560. 

39. U. S.—Breed v. American Tel., 
etc., Co., 166 Fed. 825; Ames v. Amer- 
ican Tel., etce., Co., 166 Fed. 820. 

Ga.—Maxeys Bank vy. Perry, 143 
Ga. 296, 84 SE 964. 

Ind.—Oolitiec Stone Co. v. Ridge, 
169 Ind. 639, 883 NE 246; Kepert v. 
Kepert, 79 Ind. A.--633, 134: NE 297. 
See West Lebanon Cent. Bank v. Mar- 
tin, 70 Ind. A. 387, 121 NE 57; Holli- 
a v. Perry, 38 Ind..A. 588, 78 NE 

bike 

La.—Nelson’s Succ., 163 La. 458, 112 


S 298 
5LIN] ¥108, 


N. Y.—Ross v. Mather, 
10 AmR 562; Langdon v. New York, 
ete. RK. Co, 58 Hun 122; 11 NYS 514; 


Kosovits v. New York First Hungari-. 


an St. Stephen’s R. C., etc., Soc., etc., 
130 NYS 72. See Emery v. Pease, 20 
N.Y. 62. 

[a] Duty of court.—It° is the 
court’s duty, on general demurrer to 
a complaint, to search it and de- 
termine whether on any theory it can 
be reasonably held sufficient. Keeler 
v. Sheridan County School Dist. No. 
3,02 Mont 356, 205 P 21'7, 

40. Bourdette v. Sieward, 52 La. 
Ann..1333; 27 S 724. 

41. Ala.—Meharg Vv. Alabama 
Power Co., 201 Ala, 555, 78 S 909 [app 
‘dism 249 U. S. 592 mem, 39 SCt, 390 
mem, 63 L. ed. 792 mem]; Matlock v. 
Mallory, 19 Ala. 694; Renfro v. Heard, 
14 Ala. 23, 48 AmD 82. 

Cal.—Culver v. Miller, 54 Cal. A. 
545, 202 P 338. 

Ga.—Dorsey v. Columbus R. Co., 
121 Ga. 697, 49 SE 698; Wight v. Pel- 
re ete., R. Co., 18 Ga. A. 195, 89 SE 

Ida.—MacLeod v. Stelle, 43 Ida. 64, 
249 P 254. 

Ind.—Behrley v. Behrley, 93 Ind. 
255; White v. Bradfute, 56 Ind. <A. 
708, 104 NE 123; White v. First Nat. 
Bank, 56, Ind. A. 708, 104 NE 60; 
White v. Suggs, 56 Ind. A. 572, 104 
NE 55; Knauss v. Lake Erie, etc., 
R. Co., 29 Ind. A. 216, 64 NE 95; Sut- 
oe v. Todd, 24 Ind. A. 519, 55 NE 
Me ee ee v. Goggins, 40 Iowa 


Ky.—Favre v. Louisville, ete, R. 
Co, *O1 Ky. 541, 16 SW 370, bp KyL 


Me.—Miles v. United Box Board 
Co., 108 Me. 270, 80 A 706 

Minn.—Seitz v. Michel, 148 Minn. 
474, 181 NW 106; Monette v. Cratt, 7 
Minn. fer 

N. Y.—Seamans vy. Barentsen, 180 
N. Y. 333, 73 NE 42, 105 AmSR 759, 

Tex.—Golden v. Odiorne, (Commn., 
A.) 249 SW 822; Aiken v. Hale, 1 Tex. 
Unrep. Cas. 318. 

Utah.—Eddington y. Union Port- 
tm Cement Co., 42 Utah 274, 130 P 

Wash.—Seattle Nat. Bank v. School 
Dist. No. 40, 20 Wash. 368, 55 P 317. 


[a] That a. complaint anticipates 
a defense makes it subject to a de- 
murrer for ambiguity and certainty, 
but not for failure to state a cause 


of action. Munson v. Bowen, 80 Cal. 
572212 2 AP. 1263: 

42. Ala.—West v. Spratling, 204 
Ala. 478, 86 S 32. ; 


Ark,—Driesbach v. Beckham, 178 
Ark. 816, 12 SW (2d) 408; .Shreve. v. 
Carter, 177 Ark. 815, 8 SW (2d) 443; 
North Arkansas Highway Impr. Dist. 
No. 2 v. Home Tel. Co., 176 Ark. 553, 
3 SW (2d) 307; Lake v. Anderson, 
175 Ark. 1152, 1 SW (2d) 813;.Mc- 
Laughlin v. Hope; 107 Ark, 442, 155 
SW 910, 47 LRANS 137; . St. Louis, 
etc., R. Co. v. Moss, 75 Ark. 64, 86 
SW 828; Phillips v. Southwestern 
Tel., etc., Co., 72 Ark. 478, 81 SW 605; 
Murrell v. Henry, 70 Ark. 161, 66 SW 
647; Sweet v. Desha Lumber Co., 
56 Ark. 629, 20 SW 514; Bush v. Cella, 
52 Ark. 378, 12 SW 783; Bushey v. 
Reynolds, 31 Ark. 657. 

Cal.—Amestoy v. Electric Rapid 
TMransitmCo. 79: tal. hotdog 0s Py 5 DOs 
Himmelmann v. Spanagel, 39 Cal. 401; 
Marr v. Rowell, 44 Cal. A. 147, 185 P 
1000; Singh yv..C. H:.& ©: B. Fuller 
COr sola. SAL -OLS mig dee MLO COns 
solidated Music Co. v. Morrison, 30 
Cal. A. 303, 158 P 342; Reios v. Mar- 
dis; 18 Cal. “A. 276, 122) P1091; Yordi 
Vv. Yordi, 6 Cal. A. Pegs Sa 2 348. 

Colo.— Allen v. Blanche Gold Min. 
Co., 46° Colo: 199, 102 P 1072; Rocky 
Mountain Fuel Co. v. Kovaics, 26 Colo. 
A. 554, 144 P 863. 

Ga.—Mathis v. Johnson, 157 Ga. 473, 
121 SE 805; Lowery Lock Co. v. 
Wright, 154 Ga. 867, 115 SE 801; 
Burkhalter v. Burkhalter, 35 Ga. A. 
315,182 SE, 914; Elbert County: v. 
Brown, 16 Ga. A. 834, 86 SE 651; M. 
D., ete., Smith Co. v. Strickland Cot- 
ton Mills, 6 Ga. A. 522, 65 SE 320. 

Ill.—Hamilton vy. Cook County, 5 
TNS sya its) 

Ind.—Barton v. Barton, 52 Ind. A. 
319, 100 NE 688; Hvansville, etc., 
Tract. Co. v. Montgomery, 50 Ind. 
A. 528, 98 NE 731. 

Iowa.—Central Lumber, ete., Co. v. 
Glass, 199 Iowa 1113, 203 NW 276. 

Kan.—Ball v. Red Square Oil, etce., 
Co.,, 113° Kans%63,721 6-2-4223.) arm-= 
ers’, etc., L. Ins.-Co. v. Whitney, 112 
Kan... 145,210 P 646. 

Ky.—Page v. Utterback, 206 Ky. 
388, 267 SW 242; Rudd v. Owensboro 
Deposit Bank, 105 Ky. 443, 49 SW 207, 
971, 20 KyL 1276, 14975 Miller v. 
McCrory, 3 Kyl 774, 11 Ky. Op. 625. 

Me.—Shorey v. Chandler, 80 Me. 
409, 15'UAv 1223. 

Minn.—Fairmont Cement Stone 
MEE CO: ive Davison, 122 Minn. 504, 
142 NW 899, AnnCas1914D 945; Cas- 
ey v. American Bridge Co., 95 Minn. 
11, 103 NW 623. 

Mo.—W. BE. Stewart Lana Cou! tvs 
Perkins, 290 Mo. 194, 234 SW _ 658; 
Aurora Water Co, v. Aurora, 129 Mo. 
540, 31 SW 946; Cockerill v. Stafford, 
102’ Mo. 57, 14 Sw 813; Eads v. Gains, 
58 Mo. A. 586 

N. M.—Michelet v. Cole, 20 N. M. 
857, 149 P 310. 

N. Y.—Abbey v. Wheeler, 170 N. Y 
122, 62 NI 1074; Wetmore v. Por- 
ter, 92 N. Y. 76 [rev 48 N. Y. Super. 
554]; McCarthy v. Heiselman, 140 
App. Div. 249,125 NYS 13; Atkins v. 
Judson, 33 App. Div. 42, 53 NYS 504; 
Abrahams v. Finkelstein, 568 Misc. 
314, 103 NYS 89; Picker v. Weiss, 39 


euished from a good 
tive cause of action, is good as against a general 
demurrer,*? the defective statement being subject 
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constituting a defense to the cause of action is in- 
cluded in the declaration, complaint, or petition, a 
general demurrer for failure to state facts sufficient 
to constitute a cause of action will lie.*+ 
[§ 490] (2) Defective Statement. 


A defective 
good cause of action, as distin- 
statement of a  defec- 


demurrer or exception,** or mo- 


Mise. 22, 78 NYS 761; Wilson v. Press 
Pub. Co., 14 Mise. 514, 36 NYS 12; 
Farmers’, etec., Nat. Bank v. Rogers, 
1 NYS 757, 15 NYCivProc 250. 

N. C.—Foy v. Stephens, 168 N. C. 
438, 84 SH 758; Brewer v. Wynne, 154 
N. C. 467, 70 SE 947; Jones v. Hen- 
derson, 147 N. C. 120, 60 SE 894; 
Blackmore v. Winders, 144. N. C. 212, 
56 SE 874. 

Oh.—Green v. Carter, 28 Oh. A. 492, 
162 NE 814. 

Okl.—Burton v. Doyle, 48 Okl. 755, 
LOOSE (11s 

Porto Rico.—Hernandez vy. Bertran, 
2 Porto Rico Fed. 4; Amadeo y. Roble- 
do, 29 Porto Rico 592. 

Ss. C.—Scott v. Richland County, 
83 S. C. 506, 65 SE 729. 
ie Tel., ett., Co. v. Grimes, 
82 Tex. 89, 17% Sw 831; Boynton v. 
Tidwell, 19 Tex. 118; Warner v. Bai- 
ley, 7 Tex. SLT Continental Mut. F. 
Ins. Co. v. Walles, (Civ., A.) (20! SW 
(2d) 405; Southern Travelers’ As- 
soc. v. Levy, (Civ. A.) 183 SW (2d) 
460; Automobile Ins. Co. v. Bridges, 
(Civ. A.) 5 SW (2d) 244; Stallings 
v. Wood, (Civ. A.) 267 SW 537; Akers 
v. Hanscom, (Civ. A.) 249 SW 319; 
Millers’ Indemn. Underwriters v. Bou- 
dreaux, (Civ. A.) 245 SW 1025 [aff 
(Commn. A.) 261 SW 137 (aff 270 U. 
S. 59, 46 SCt 194, 70 L. ed. 470)]; Sov- 
ereign Camp Ww. W. v. Piper, (Civ. 
A.) 222 SW 649; Seguin v. Berman, 
(Civ. A.) 205 SW 990: McWhorter v. 
BEstes, (Civ. A.) 175 SW 846; San An- 
tonio, etc., R. Co: v. Blair, (Civ. A.) 
173 SW 1186; San Antonio, etc., R. Co. 
vi. -Bracht; “(Civ. 1A.)* 163 SW 3763 
Hoechten. v. Standard Home Co., (Civ. 
A.) 157 SW 1191; Patterson v. Fra- 
zer, (Civ. A.) 79 SW > 1077; 
western Nat. Ins. Co. v. Woodward, 
18 Tex. Civ:. A. 496, 45 SW’ 1855 Al- 
ford v. Kilgore, 1 Tex. A: Civ. Cas. § 
698; ‘Lylet'y,,’ Harris; J-fex. At Civ. 


Cas. § -71. 
Harries, 65 Utah 


Utah.—Geros v. 
227, 236 P 220, 39 ALR 1297 

Wash.—White Bros., ete., Co. v- 
Watson, 64 Wash. 666, 117 P 497, 44 
LRANS 254. 

W. Va.—Idleman v. Groves, 89 W. 
Va. 91, 108 SE 485; Gartin v. Draper 
Coal, ete, Co.,°72 WwW. Va. 405, 78 SH 
673; Hart v. Baltimore, etc., R. Co., 
6 W. Va. 336. 

43. Ala.—Sovereign Camp W. O. 
W. v. Carrell, 218 Ala. 613, 119 S 640; 
yen Vv. Spratling, 204 Ala. 478, 86 Ss 


Cal.—Mahoney v. San Francisco, 
201 Cal. 248, 257 P 49; Williamson v. 
Joyce, 137 Cal. 151, 69 P 980; Harnish 
ve Bramer,! TL Call vib wil 1 Rres Sat 
Tehama County v. Bryan, 68 Cal. 57, 
8 P 673; Himmelmann y. Spanagel, 
39 Cal. 401. Contra Kinkade v. Cham- 
pion Horse Shoe Co., 32 Cal. A..435, 
163 P 228; Union Ice Co. v. Doyle, 
6 Cal. A. 284, yal ava lilys 

Ga. —Ocilla Southern R. 
Allister, 20 Ga. A. 400, 98 SHE 26; 
Flint River, ekes Rt Coxty. Sanders, 
18 Ga. A. Ta 90 SE 655. 

Til. —Hamilton v. Cook County, 5 
Ge 519. 

Ind.—Contra Denny v. Northwest- 
ern Christian Univ., 16 Ind. 220. 

Kan.—Backus v. Clark, 1 Kan. 303, 
83 AmD 437. 

Ky.—Louisville, etc., R. Co. v. Hor- 
ton, 187 Ky. 617, 219 SW 1084; Louis- 
ville, ete., R. Co. v. Robbins, 111 SW 
283, 33 KyL 778; Eggren v. Rell, 10 


Co. v. Mc- 


392 [49 C.J.] 
tion.44 


deficient in logical order and 


guage, the complaint may nevertheless be deemed 
Where the pleading states 
a good cause of action, that additional matters, open 


sufficient on demurrer.*® 


to special demurrer or exception, 


or any mere defect of form,*’ are present does 
not make the pleading obnoxious 


demurrer,*® and conversely, if a 
rer is well founded, 


therewith are not well taken.*? 


able, being 


Ky. Op. 572. 

Me.—Shorey v. Chandler, 80 Me. 
409, 15 A 223; Cole v. Babcock, 78 Me. 
41, 2 A 545. 

Mo.—Cockerill v. Stafford, 102 Mo. 
57, 14 SW 813. 

Tex.—Dever v. Branch, 18 Tex. 615; 


Wells v. Fairbank, 5 Tex. 582; Frosh 
v. Swett, 2 Tex. 485; Stallings v. 
Wood, (Civ. A.) 267 SW 537; Akers 


(Civ. A.) 249 SW 319; 
(Civ. A.) 
v. Estes, 
Hoechten v. 
A) bw 


v. Hanscom, 
Templeton v. Wellington, 
207 SW 186; McWhorter 
(Civ. A.) 175 SW 846; 
Standard Home Co., (Civ. 
Sw 1191. 


Eng.—Higgins v. Highfield, 13 East | 


407, 104 Reprint 427. 

{a] Discussion of rule.—‘“And I 
take it that there is a sound distinc- 
tion between the rule of construction 
of the matters alleged in the petition, 
when we are called upon to adjudi- 
cate their sufficiency on a general de- 
murrer, and when deciding on a spe- 
cial exception. Where, on the first, 
the allegations are to receive a lib- 
eral construction, and if they sub- 
stantially show a good cause of ac- 
tion, the judgment should be against 
the demurrer; and the demurrer can 
only be sustained for want of such 
substantial showing of a cause of 
action when a liberal, construction 
is so applied to them. In case of a 
special exception, showing a want of 
form or that the allegations are not 
sufficiently special and circumstan- 
tial, a more rigid rule would be ap- 
plied, because the result would only 
be to compel the plaintiff to amend 
these defects.” Prewitt v. Farris, 
5 Tex. 370, 375 (per Lipscomb, J.). 

[b] Failure to allege time is, at 
common law, ground for special de- 
murrer. Backus v. Clark, 1 Kan. 303, 
83 AmD 437; Shorey v. Chandler, 80 
Me. 409, 15 A 223; Cole v. Babcock, 
78 Me. 41, 2 A 545; Higgins y. High- 
field, 13 East 407, 104 Reprint 427. 

44. See infra § 943 et seq. 

45. Vukelis- v. Virginia Lumber 
Co., 107 Minn. 68, 119 NW 509; Sage 
v. Culver, 147 N. Y. 241, 41 NE 513; 
Kain v. Larkin, 141 N. Y. 144, 36 NE 
9; Milliken v. Western Union Tel. 
Con 10 IN, ¥.14087 18 NE 251) RA 
281; Marie v. Garrison, 83 N. Y. 14 
{rev 45 N. Y. Super. 157]; Pape v. 
Pracves inst, 127 App.) Div. 1475 11 
NYS 354; Hagmayer v. Farley, 23 
App. Div. 426, 48 NYS 336; Gray v. 
Fuller, 17 App. Div. 29, 44 NYS 883; 
Owen v. Brown, 78 Misc. 273, 139 NYS 
451; Keene v. Newark Watch Case 
Material Co., 39 Misc. 6, 78 NYS 753 
[aff 81 App. Div. 48, 80 NYS 859]; 
Moore vy. Charles EF. Monell Co., 27 
Mise. 235, 58 NYS 430; Bottom v. 
Chamberlain, 21 Mise. 556, 47 NYS 
733; Wilson v. Press Pub. Co., 14 
Misc. 514, 30 NYS 12; U.S. National 
Bank v. Homestead Bank, 18 NYS 758; 


And so where the statement of the requi- 
site allegations is argumentative and the pleading 
in technical lan- | ity.°? 
[§ 491] (8) Premature Action.°* 
that an action is prematurely brought may be urged 
by demurrer if the facts appear on the face of the 
Tf, however, the fault appears to be a 
mere clerical error, the demurrer under. the common- 
law practice must be a special one.°® 

[§ 492] d. Form of Action. 
jections to the form of the action are deemed substan- 
tial and may be taken on general demurrer,°’ it has 
been said that, where the form of plaintiff’s 
has been merely misconceived, the remedy is special 
demurrer,? 58 and that, if there is doubt whether the 
action is in tort or on contract, special demurrer will 
It has been held that, where the action is 
brought in assumpsit and the ‘declaration sets out a 
cause of action in tort, a demurrer will lie at common 


it should be sustained even 
though special exceptions assigned in connection 
The test to deter- 
mine whether the demurrer or exception will he to 
the pleading has been held, in some jurisdictions, to 
be whether the defect may be cured by amendment,°° 
a defective statement of a cause of action, if amend- 
good against a general demurrer,*? al- 
though subject to special demurrer,®? but the test 


PLEADING 


as surplusage*® | pleading.’® 


to a general 
general demur- 


higo2 


De v. Staten Island R. Co., 7 NYSt 
45 

Argumentativeness as ground for 
demurrer see supra § 474. 

46. See supra § 486. 

47. See supra §§ 470- 472. 

48. Ariz v. Irvin, 20 
Ariz. 164, 178 P 33. 

Cal.—Aalwyn v. Cobe, 168 Cal. 165, 
142° 2 79, 

Ill.—Phelps v. Hughes, 180 Ill. A. 
863; Chicago v. Wolf, 86 Ill. A. 286. 

N. Y.—Owen vy. Brown, 78 Misc. 273, 
139 NYS 451. 

Tex.—Vielma v. International, etc., 
1a (Olony Olnig F) Gil Snye ale 

49. Bluntzer v. Hirsch, 32 Tex. Civ. 
AS 585; 75; SW 326. 

50. Armour v. Ott, 117 Oh. St. 252, 
158 NE 189; Trammell v. Trammell, 
20 Tex. 406. 

51. Savannah Nat. Bank v. Evans, 
149 Ga. 67, 99 SH 123; Yopp v. At- 
lantie Coast Line R. Co., 148 Ga. 539, 
97 SE 534; Medlock v. Aycock, 16 Ga. 
A. 813, 86 SE 455; State v. Holmes, 
196 Ind. 157, 147 NE 622; New Bern 
Banking, etc., Co. v. Duffy, 156 N. C. 


Corie) ono Ors Res Mel eter CO ive 
Grimes, 82 Tex. 89, 17 SW 831; Boyn- 
ton v. Tidwell, 19 Tex. 118; Warner 


v. Bailey, 7 Tex. 517; Garrett v. Kel- 
ley, (Tex. Civ. A.) 6 SW (2d) 414; 
Automobile Ins. Co. v. Bridges, (Tex. 
Civ. A.) 5 SW (2d) 244; Shackelford 
v. Clements, (Tex. Civ. A.) 300 SW 
98; Mecaskey v. Dunlap, (Tex. Civ. 
A.) 276 SW 944; Bewly Mills v. Tin- 
kle, (Tex. Civ. A.) 268 SW 966; Stov- 
all va Dexas: Co (Tex,. Civ, Al) 9262 
SW 152; State Banking Bd. v. Pilch- 
er, (Tex, Civ, A.) 2565S W 996. [rev 
on other grounds (Commn. A.) 270 


SW 1004]; Northwestern Nat. Ins. 
Co. v. Woodward, 18 Tex. Civ. A. 496, 
45 SW 185. 


52. Medlock vy. Aycock, 16 Ga. A. 
813, 86 SE 455. 

53. Vandalsem y. Caldwell, 33 Ga. 
A. 88,125 SE 716; George v. Vaughan, 
bbe Tex. 12.9. 

54. Remedy by plea in abatement 
see supra § 281. 

55. Ala.—Gee v. Alabama _ Pro- 
tection, elc., Assoc., 212 Ala. 98, 101 
S 750 [eit Cye]; Morrison v. Spears, 
8 Ala. 93 


Ark.—Hicks v. Branton, 21 Ark. 
186; Zachery v. Brown, 17 Ark. 442, 
444 [cit 1 Chitty Pl. p 443]. 

Cal.—Ganceart v. Henry, 98 Cal. 


281, 33 P 92; Hentsch v. Porter, 10 
Cali t655,W56R “eitel: Chitty Pl p 4531]% 
Conn.—Dickerman v. New York, 


ete.,, RetCo., 2 "Conn. 221, 44 MAW 28's 
Smith v. Jewell, 71 Conn. 473, 42 A 
657; Southey v. Dowling, 70 Conn. 
Loe, 3o) ADs toli be fermChitty. Pls 
p 453]. 

Ga.—Goodrich v. Atlanta Nat. 
Bldg., etc., Assoc., 96 Ga. 803; Coop- 


on Vv. Ricketscn, 14 Ga. A. 63, 80 SE 
Wes 
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has also been held to be whether defendant can ad- 
mit all allegations of the pleading and escape liabil- 


The objection 


While in general ob- 


relief 


I11.—Whelan Vv. 
Bonding, ete; Coy 
American Exch. Nat. 
verns, 121 Ill. A. 480. 

Ind.—Trentman  v. 


Massachusetts 
205 > We ASe 122% 
Bank v. Sea- 


Fletcher, 100 


Ind. 105; Simmons v. Parker, 61 Ind. 
AS 40350 sd 2 oN Od 22" aeitauiCy eds 


Schaefer v. Hines,,56 Ind. A. 17, 102 
NE 838; Middaugh v. Wilson, 30 Ind. 
A. 112, 65 NE 555; Jaqua v. Shewalt- 
er, 10 Ind. A. 234, 36 NE 173, 37 NE 
1072. See Norris v. Scott, 6 Ind. A. 
18, 32 NE 1038, 865 (in some cases 
where the fact that the action has 
been prematurely brought appears on 
the face of the complaint, the rem- 
edy is by demurrer). 
Iowa.—Litchfield Mfg. Co. v. Gal- 
lagher, 98 Iowa 390, 67 NW 371; 
Moore y. State Ins. Co., 72 Iowa 414, 
34 NW 183 (statutory). 
Minn.—Iselin v. Simon, 
128, 64 NW 143. 
si giv p veegewdae S v. Miller, 20 Miss. 
S. D.—Baton Rouge First Nat. Bank 
v. Dakota Wie& MM, inst Con 6S: ap: 
424, 61 NW 439. 
Tenn.—Carter v. Turner, 2 Head 52. 
hes tae Bo Vv. Hayford, 1 Wis. 
Eng.—Granger v. Dacre, 12 M. & W. 
431, 152 Reprint 1265; Owen v. Wa- 
ters, 2M 1 Wis oly 150 Reprint 682. 
Contra Paine v. Hart-Parr~ Co., 
(Lex), Q28°-SwW 2d efrew e¢Givs eA.) 
199 SW 822]. 
fa] In New York (1) under the 
former system of pleading, if it ap- 
peared from the declaration that the 
cause of action had not then accrued, 
a demurrer would lie. Smith v. 
Holmes; 199 N. vYs, h2715 
Deusen, 32 Barb. 92; 
egtte Li [Barbs 569% 
Gallaher, 55 Misc. 


62 Minn. 


Maynard v. Tal- 
Belanewsky v. 
150.7 105 NYS G75 


Osborn vy. Moncure, 83 Wend. 170, 172 
[cit 1° Chitty, Pl. p. 448]; .Sabin v. 
Wood, 10 Jchns. 218; Waring v. 


Yates, 10 Johns. 119; Cheetham v. 
Lewis, 3 Johns. 42. (2) But such an 
objection is now properly brought 
up by answer (Smith v. Holmes, 19 
N. Y. 271; Walbridge v. Simon, 13 
Misc. 534, 34 NYS 939), (3) and not 
by demurrer where no term is men- 
tioned in the title of the declaration 
(Niblock v. Wright, 2 HowPr 251). 

56. Bemis vy. Faxon, 4 Mass. 263. 

5%. Mississippi Cent. R. Co. v. 
Whitehead, 41 Miss. 225; Van Blar- 
com v. Delaware, etc., R. Co., 49 N. J. 
L. 179, 6 A 508; Flanagan v. Camden 
Mut Ens: Cori. IN. sin S Grant 
v. Catala, 6 Porto Rico Fed. 96. 

[a] In Quebec, where an action is 
summarily brought without a right 
to do so, an exception to the form 
lies. Condron v. Gibbons, 8 Que. Pr. 


438. 

5& Sessions v. Foster, 123 Me. 
466, 123 A 898. 

59. Vandalsem v. Caldwell, 33 Ga. 
A. 88, 125 SE 716. 


Hare v. Van, 
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law,®° but where a suit in assumpsit should have 
been in trespass, the question cannot be raised by a 
In those code states where different | - 
dockets are maintained for legal and equitable pro- 
ceedings, if the wrong kind of proceeding be adopted, 
the proper remedy is a motion to transfer to the other 
In some jurisdictions 


demurrer.®! 


docket and not a demurrer.®? 


PLEADING 


the sufficiency of a complaint in equity stating merely 


60. Albertson Trust, etc., Co. v. 
Freedley, 18 Montg. Co. (Pa.) 183. 

61. Sipe v. Pennsylvania R. Co., 
219 Pa. 210, 68 A 705; Rock v. Kel- 
lyn lS) Par Dist 19siso iba. Cow led. 

62. Great. American Ins. Co. v. 
Johnson, 27 F. (2d) 71; McClure v. 
Dee, 115 Iowa 546, 88 NW 1093, 91 
AmSR 181; McCormick Harvesting 
Mach. Co. v. Markert, 107 Iowa 340, 
78 NW 33; Bibbins v. Clark, 90 Io- 
wa 230, 57 NW 884, 59 NW 290, 29 


LRA 278; Wright v. McCormick, 22 
Iowa 545; Byers v. Rodabaugh, 17 
Iowa 53; Harriss v. Music, 197 Ky. 


114, 245 SW 845; Nuckels v. Robin- 
son-Pettett Co., 159 Ky. 214, 166 SW 


972; Greenup County v. Maysville, 
ete, RR. Col, 88 Ky.) 659, 11 SW 774; 
11 KyL 169; Lebanon v. Forrest, 15 


B. Mon. (Ky.) 168. 

63. <A. L. Gosselin Corp. v. Mario 
Tapparelli Fu Pietro of America, 191 
App. Div. 580, 181 NYS 883 [aff 229 
N. Y. 596, 129 NE 922]; Logan v. Fi- 


delity-Phenix F. Ins. Co., 187 App. 
Div, 153; 175 NYS “505+, Spring’ vy i= 
delity Mut. L. Ins. Co., 183 App. Div. 


134, 170 NYS 253; Black v. Vander- 
DUIS TOC App. Diye. 16s C4 N YS: 1095; 
Cozzens v. America Gen. Engineering 
Co., 55 Misc. 393, 106 NYS 548. New 
York cases contra see infra note 64. 

64. Den Adel v. Casualty Co. of 
America, 188 Iowa 1, 175 NW 846; 
Kraemer v. World Wide Trading Co., 
195 App. Div. 305, 187 NYS 16; Pape 
Vv. Pratt Inst.,°12% Appi Dive 147,410 
NYS 354; Jesse L. Lasky Feature 
Play Co. v. William Fox Vaudeville 
Co., 93 Misc. 364, 157 NYS 106 [aff 
174 App. Div. 872 mem, 159 NYS 
1120 mem]. New York cases con- 
tra see supra note 63. 

65. Dupvlic‘ty and commingling of 
vie oad and defenses see supra §§ 480, 

What causes may be joined see Ac- 
tions §§ 206-274. 

66. Ala.—James v. Alabama Great 
Southern R. Co., 202 Ala. 640, 81 S 
582; H. H. Hitt Lumber Co. v. Sher- 
man, 189 Ala. 681, 66 S 639; Morris 
v. Eufaula Nat. Bank,'122 Ala. 580, 
25 S 499, 82 AmSR 95; Louisville, 
ete., R. Co. v. Brinkerhoff, 119 Ala. 
528, 24 S 885; Louisville, etc., R. Co. 
Vv. ‘Cofer, 110 Ma, 2498, 118 1S~ 1105 
Whilden v. Merchants’, etc., Nat. 
Bank, 64 Ala. 1, 38 AmR-1; Shot- 
well v. Gilkey, 31 Ala. 724; Wilkin- 
son v. Moseley, 30 Ala. 562; Cope- 
land v. Flowers, 21 Ala. 472; Shep- 
pard v. Furniss, 19 Ala. 760; Kent v. 
Long, 8 Ala. 44; Jefford v. Ringgold, 
6 Ala. 544; Chandler v. Holloway, 4 
Port.cgl 

Ill.—Ogren v. Rockford Star Print- 


ing Co., 288 Ill. 405, 123 NE 587; Dal- 
son v. Bradberry, 50 Ill. 82. 
Ind.—Bodley v. Roop, 6 Blackf. 
158. 
Md.—United Surety Co. v. Sum- 


mers, 110 Md. 95, 72 A 775. 
Mass.—Simon v. Lettiere, 257 Mass. 


5638, 154 NE 84; Davis v. H. S. & M. 
W. Snyder, Inc., 252 Mass. 29, 147 
NE 30; Downs v. Hawley, 112 Mass. 
237. 


Miss.—McClave-Brooks Co. v. Bel- 
zoni Oil Works, 113 Miss. 500, 74 S 


N. J.—Marter v.. Henry Sanchez 
Gon WON, Tod, TIAA Kine, 
Morris, ate! vali: Ti 279, 62 A 1006; 
Wilkins v. Standard Oil Co., 71 N. J. 
L. 399, 59 A 14; Dunn v. Pennsyl- 
vania R. COe CO UaRNiag els ao igen Dies 
465; Topf v. West Shore, etc., Ter- 
minal Co., 46 N. J. L. 34; American 
Linen Thread Co. v. Sheldon, 31 N. J. 
L. 420. 


N. Y.—Ferriss v. North American 
BVMInisi Conall 71s MOVettovembelly 
22 Wend. 369 [rev 19 Wend. 546]. 

i a. Su- 
Denoon v. Binus, 2 PaLJR 


LEBER AE 


per. 331; 
397. 

R. I.—Blake v. Smith, 
476, 34 A 995. 

Tex.—Hays v. Perkins, 22 Tex. Civ. 
A. 198, 54 SW 1071. 

Vt. v. American Car 
Sprinkler Co., 87 Vt. 546, 90 A 583. 

Va—w. W. Wi COR, Inc. v. Black 
13 Va. (28, 75 SH 82, AnnCas1913E 
558; Gary v. Abing gdon Pub. Co., 94 
Va. 775, 27 SE 595; Ferrill v. Brewis, 
25 Gratt. (66 Va.) 765. 

W. Va.—Shepherd v. Pocahontas 
Transp. Co., 100 W. Va. 703, 131 SE 
548; O’Neal v. Pocahontas Transp. 
Co., 99 W. Va. 456, 129 SE 478; Sha- 
fer v. Security Trust Co., 82 W. Va. 
618, 97 SE 290; Wells v. Kanawha, 
SUC mss CO... U8 We Vian O2s 90) See 
337; Malsby v. Lanark Fuel Co., 55 
W. Va. 484, 47 SE 358; Knotts v. Mc- 
Gregor, 47 W. Va. 566, 35 SE 899. 

[a] Assignment of ground held 
sufficient.—Gulf States Steel Co. v. 
Fail, 201 Ala. 524, 78 S 878; South- 
Bey Co. v. Hanby, 166 Ala. 641, 52 

[bl Declarations, complaints, or 
petitions held not demurrable.—Rit- 
ter v. Gibson, 217 Ala. 304, 116 S 158; 
W. T. Rawleigh Medical Co. v. Walk- 
er, 16, Ala. Au 232,. 7% So 70s, Mullan jv. 
Belbin, 130 Md. 313, 100 A 384; Turk 
v. Norfolk, etc., R. Co., 75 W. Va. 623, 
84 SE 569, LRA1915E 145. _ 

[ce] Plaintiff’s abandonment of one 
or more of the counts cannot elim- 
inate the objection. King v. Morris, 
Tea Ne Jo du. 127-92 627A 210 06 [rev yon 
other grounds 74 N. J. L. 810, 68 A 
162, 14 LRANS 439, 12 AnnCas 1086]. 


67. U. S.—Sullivan v. New York, 
ete, BR. Co, li Fed. (848, 19) Blateitf. 
388; Wilkinson v. Pomeroy, 29 F. 


Cas. No. 17,675, 10 Blatchf. 524. 
Cal.—Lynn v. Knob Hill Impr. Co., 


Wie Cale Don V69 A 0095 
Colo.—Merrill v. Suffa, 42 Colo. 
LOS Voie LOOIeanGreen. vo wraneyent 


Colo, 278, 3° P°423% 

Conn.—Gorham v. New Haven, 79 
Conn. 670, 66 A 505. 

Ida.—MacLeod v. Stelle, 43 Ida. 64, 
249 P 254. 

Ind.—Langsdale v. Woollen, 120 
Ind. 16, 21 NE 659; Burrows v. Hol- 
derman,. 31 Ind. 412% “Fritz vs Fritz, 
23 Ind. 388; Bougher v. Scobey, 16 
Ind. 151; Thomas v. Dabblemont, 31 
Ind. A. 146, 67 NE 4638; Carnahan v. 
Chenoweth, 1 Ind. A, 178, 27 NE 332. 

Iowa.—McPherson v. Commercial 
Bldg., etc., Co., 206 Iowa 562, 218 NW 
306. But see Steber v. Chicago Great 
Western R. Co., 1389 Iowa 153, 117 
NW 304 (holding that the only way 
to reach a misjoinder of causes is by 
motion and not by demurrer or an- 
swer). 

Kan.—Benson v. Battey, 70 Kan. 
288, 78 P 844, 3 AnnCas 283. 

Minn.—Fischer v. Hintz, 145 Minn. 
161, 176 NW 177; Anderson v. Sean- 
dia Bank, 53 Minn. 191, 54 NW 1062. 

Miss.—McClave-Brooks Co. v. Bel- 
zoni Oil Works, 113 Miss. 500, 74 S 
332; Hazlehurst v. Cumberland Tel., 
ete., Co., 83 Miss. 308, 35 S 951. 

Mo.—Johnson v. Brill, 295 SW 558; 


Cullen v. Atchison County, 268 SW 
93; Hallen v. Smith, 305 Mo. 157, 
264 SW 665; Norton v. Reed, 253 Mo. 
236, 161 SW 842; Shelton v. Frank- 
lin, 224 Mo. 342, 123 SW 1084, 135 
AmSR 537; Blair v. Chicago, etc., 
R. Co., 89 Mo. 383, 1 SW 350; Mul- 


holland v. Rapp, 50 Mo. 42; Farmers’ 
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a cause of action at law may be raised by demurrer ;* 
but there is contrary authority.®4 

[§ 493 ] e. Misjoinder of Causes of Action.®® 
joinder, in the same declaration, complaint, or peti- 
tion, of two causes of action which cannot be joined, 
is ground for demurrer or exception to the whole pe- 
tition, both at common law®® and under the codes.°®* 


The 


Bank v. Bayliss, 41 Mo. 274; Ederlin 
v. Judge, 36 Mo. 350; Roberts v. An- 
derson, (A.) 254 sw 723; Sharp v. 
Kurth, (A.) 245 SW 636; Watts v. 
Meyer, (A.) 189 SW 29; Wilkinson v. 
Harding Dredge Co., 180 Mo. A. 571 

167 SW. 595; De Field‘ v. Harding 
Dredge Co., 180 Mo. A. 563, 167 SW 
593; Stiller v. Metropolitan St. R. Co., 
159 Mo. A. 452, 141 SW 483; Christy 
v. Butcher, 153 Mo. A. 397, 134 SW 
1058; Willis v. Atchison, etc., R. Co., 

133 Mo. A. 625, 113 SW 713; Robinson 
v. St. Louis; etc., Ex (Or, 133 Mo. A. 
101, 112 SW. 730; fnnis v. Padgett, 
122 Mo: A. 539,99 SW 782; Zeide- 
man v. Molasky, 118 Mo. A. 106, 94 
SW 754; Boyd v. St. Louis Transit 
Co., 108 "Mo. A. 303, 83 SW 287. 

Mont.—Fleming v. Consolidated 
Motor Sales Co., 74 Mont. 245, 240 P 
376;, Frost v. Long, 66 Mont. 385, 
213) PLL, 

Nebr.—Schultz v. Wise, 93 Nebr. 
718, 141 NW 813; Reed v. Reed, 70 
Nebr. 775, 98 NW 76; Hardy v. Mil- 
ler, 11 Nebr. Baye o) NW 475. 

N. Y.—Green v. Davies, 182 N. Y. 
499, 75 NE 536, 3 AnnCas 310; Wiles 
Van SUL yGam, 64 Ney aio [che Vio ueraa) 
604. 6 Thomps. & C. 292]; Goldberg 
v. Utley, 60 N. Y. 427; Leszynsky v. 
Levinsohn, 170 App. Div. 514, 156 
NYS 494; Berg v. Bates, 153 App. 
Diy. 12, 137 NYS 10322 Bird Vv. Post; 
124 App. Div. 902, 108 NYS 252; Con- 
ard v. Southern Tier Masonic Relief 
Assocs? 101) SA pp. iDiws CIE 9S NYS 
626; Sherwood v. Holbrook, 98 Misc. 
668, 163 NYS 326 [aff 178 App. Div. 
462, 165 NYS 514]; Hochman v. New 
Amsterdam Gas Co., 73 Misc. 453, 133 
NYS 386; Vock v. Auterbourn, 66 
Misc. 222, 122 NYS 1023; Peo. v. Kos- 
ter, 50 Misc. 46, 97 NYS 829; Zrskow- 
ski v.' Mach, 15 ‘Misc. 234,736 NYS 
421; McKenzie v. Hatton, 9 Misc. 16, 
29 NYS 18; Pierce v. Mutual L. Ins. 
Co., 190 NYS 50; Goetz v. Ries, 123 
NYS 433; Seymour v. Lorillard, 8 
NYCivProc 90; Townsend v. Coon, 7 
NYCivProc 56. But see HEbsary ‘v. 
Raymond, etc. Co., 3800 Fed. 685 
(holding that the text rule does not 
prevail under New York law), 

N. C.—Petree v. Savage, 171 N. C. 
437, 88 SE 725; Smith v. Newberry, 
140 N. C. 385, 53 SE 234; Street v. 
Tuck, 84 N. C. 605. 

N. D.—Bruffarts v. Ober, 48 N. D. 
997, 188 NW 174, 

OQh.—Tracy v. Athens, etc., Coal, 
ete:., Co.. 115 ‘Oh. St. 298952 NE 641 
{aff 22 Oh. A. 21, 153 NE 240]; Russ 
v. Wilson, 27 Oh. A. 34. 160 NE Rison 
Schick “vx Ott) 7 pes CirsiCt. SN. GS: 
325, 2% Oh. Cir. Ct. 69 

Okl.— West. v. ey ae 80 Okl. 
Oates v. Freeman, 
. 449, 157 P'74; Choctaw, ete., 
Le Burgess, 21 Okl. 653 3) 90) PR: 
271 [writ of error dism 219 U. S. 590 
mem, 31 SCt 471 mem, 55 L.' ed. 348 
mem ]. 

Or.—Allen v. People’s Amusement 
Cos, 85) Or-636, LOmIeyAt2: 


Porto Rico.—Antelo yv. Yabucoa 
Sugar Co., 33 Porto Rico 100; Lopez 
iv. Ortiz, 33 Porto Rico 3; Pabon v. 
Lopez, 29 Porto Rico 975; Morales 
v. Arce, 18 Porto Rico 530. 

S. C.—Stewart v. Ficken, 149 SEH 


164; Fant v. Brissey, 143 S. C. 264, 
141 SE 450; Ryder v. Jefferson Ho- 
CeleCorge Lat Se Caancas a SE 474, 25 
ALR 739; Duncan v. E. Jones Co., 82 
S. C. 562, 64 SE 749. 


Ss. D.— Kelley v. Chicago, ete, R, 
Co., 220 NW 921. 
Wash.—Rogers v. Savage, 117 


Wash, 521, 201 P 768. 
Wis.—Ernest v. Schmidt, 223 NW 
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In some jurisdictions a special,°® and not a general, 
demurrer or exception®® will reach the objection of a 
In several jurisdic- - 
tions the defect is a ground for a motion to strike?°® 
or a motion to elect,7? and not for demurrer.?” 
Where in effect only one cause of action is stated, 
demurrer for misjoinder of causes of action will not 
Where the complaint does not purport to state 
two causes of action and sets forth the whole matter 
pleaded as a single cause, it will be treated as stat- 
ing but one cause.‘* In some jurisdictions, where one 
of the claims is not well pleaded, it will be deemed 
as not stating a cause of action, and a demurrer for 
misjoinder should be overruled;’° but the opposite 
If it is doubtful whether or 
not the allegations are such as to make the pleading 


misjoinder of causes of action. 


le.78 


view has been taken.” 


559; Leidersdorf v. Second Ward Sav. 
Bank, 50 Wis. 406, 7 NW 306. 

[a] Complaints held not subject 
to demurrer.—American Ice Cream 
Mfg. Co. v. Economy Laundry Co., 
148 Ga. 624, 97 SE 678; MacLeod v. 
Stelle, 43 Ida. 64, 249 P 254; Madden 
v. Shane, (Tex. Civ. A.) 185 SW 908. 

[b] Where legal and equitable de- 
mands may be joined in the same com- 
plaint (see Actions §§ 245-254), the 
joinder of legal and equitable de- 
mands in the same complaint is not 
ground for demurrer. Todaro v. Som- 
erville Realty Co., 138 App. Div. 1, 122 
NYS 509; Mitchell v. Niagara, etc., 
Power Co., 99 Misc. 366, 163 NYS 999 
[aff 180 App. Div. 919 mem, 166 NYS 
1104 mem]. 

{[c] In Kansas (1) under Gen. St. 
(1901) § 4523 (Rev. St. [1923] §§ 60- 
705), the improper joining of several 
causes of action is a ground for de- 
murrer (Lyons v. Berlau, 67 Kan. 
426, 73 P 52), (2) and even though it 
has been held that such defect could 
not be raised as a ground for demur- 
rer under Code Civ. Proc. § 93 (Gen. 
St. [1909] § 5680) (Mathes v. Shaw 
Oil Co., 85 Kan. 162, 116 P 244; Blodg- 
ett v. Yocum, 80 Kan. 644, 103 P 128), 
(3) prior thereto it was held that, 
under Gen. St. (1901) § 4523, making 
such improper joining a ground for 
demurrer, where the misjoinder was 
apparent on the face of the petition, 
a demurrer had to be interposed (Ly- 
ons v. Berlau, supra). 

[d] In Quebec, under Code Pract. 
art 117, misjoinder of causes of ac- 
tion is not a ground for inscription at 
law. Crepeau v. Bruneau, 24 Que. 
Super. 368. 

68. Riley v. Royal Arcanum, 140 
Ga. 178, 78 SE 803; Georgia R., etc., 
Co. v. Tice. 124 Ga. 459, 52 SE 916, 4 
AnnCas 200; Darnell v. Toney, 39 Ga. 
A. 710, 148 SHE 279; Perry v: Griffin, 
39 Ga. A. 170, 146 SE 567; Spence v. 
Carter, 33°Ga.'\A. 279, 125 SE. 883; J. 
T. Tice Co; vi, Hvans, 32'Ga. A. 385, 
123 SE 742; Willingham v. Glover, 28 
Ga. A. 394,111 SE 206; Daniels v. 
Booker, 23 Ga. A. 644, 99 SH 228; Ar- 
muchee Pants Mfg. Co. v. Juilliard, 14 
Ga. A. 141, 80 SE 525; Dawkins v. 
People’s Bank, etc., Co., 117 Okl. 181, 
245 P 594; Young v. Lawton City Nat. 
Bank, 109 Ok). 271, 235 P 908; Kay v. 
Byers, 98 Okl. 261, 225 P 387; Kay v. 
Walling, 98 Okl. 258, 225 P 384; Mar- 
tin v. Stille, 3 Whart. (Pa.) 337; Ellis- 
Smith v:. Linebarger, (Tex. Civ. A.) 
16 SW (2d) 830; International,’ etc., 
R. Co. v. Reed, (Tex. Civ. A.) 189 SW 
997. But see Governor v. Hicks, 12 
Ga. 189 (holding that the objection 
of misjoinder of distinct causes of ac- 
tion will make the declaration bad on 
general demurrer). 

69. Ark.—Ottinger v. Ferrell, 171 
‘Ark. 1085, 287 SW 391. 

Ga.—J. T. Tice Co..v. Evans, 32 
Ga. A. 385, 123 SE 742. 

Kan.—Bichel v. Oliver, 77 Kan. 696, 
95 P 396. 

Okl.—Kay v. Byers, 98 Okl. 261, 225 
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P 387; Kay v. Walling, 98 Okl. 258, 
226 P' 384. 
Tex.—Moore-Seaver Grain Co. v. 


Blum Milling Co., (Civ. A.) 264 SW 
551 [rev on other grounds (Commn. 
A.) 27% SW. 78]. 

70. See infra § 1000, 1008. 

71. See infra §§ 1038, 1039. 

72. Citizens’ Bank v. Commercial 
Nat: Bank, 107 Ark. 142, 155 SW 102; 
Ramsey v. Hughes, 212 Ky. 715, 280 
SW 99; Graziani v. Ernst, 169 Ky. 
VOL els SW. 99. 

73. Cal. Newman v. Smith, 77 Cal. 
PIER TG Nessies Die) lp 

Ga.—Faughnan v. Bashlor, 163 Ga. 
525, 136 SE 545. 

Minn.—Minneapolis, etc., R. Cox 
Brown, 99 Minn. 384, 109 NW 817. 

N. —Tew v. Wolfsohn, 174 N. Y. 
272, 66 NE 934; Kipp v. Siegel- Cooper 
Co., 136 App. Div. 918, 120 NYS 988; 
Lehnen v. Purvis, 55 Hun 535, 9 NYS 
910. 

N. C.—Salisbury Morris Plan Co. v. 
ps cele 193 N. C. 200, 186 SE 371. 

D.—Golden Valley Land, etc., 
Ge. Vv. v jonnctene: 212 ND 97; 128 NW 
690. 

Ss. C.—Jenkins v. Thomason, 32 S. 
C. 254, 10 SE 961. 

S. D.—Kelley v. Chicago, etc. R. 
Co., 220 NW. 924. 

Wis.—Sullivan v. Ashland Light, 
ete., Co., 156 Wis. 445, 146 NW 506. 

Wyo.—E. D. Metcalf Co. v. Gilbert, 
19 Wyow 331,116 P 1017. 

74. Danielson v. Garage Equip- 
ment Mfg. Co., 151 Wis. 492, 1389 NW 
443. 

75. U. S.—Sullivan v. New York, 
ohey R. Co., 11 Fed. 848, 19 Blatchf. 
388. 

Cal.—Newman v. Smith, 77 Cal. 22, 
LS oak 

Ga.—Faughnan.v. Bashlor, 163 Ga. 
525, 136 SH 545. 

Minn.—Minneapolis, ete, R. Co. v. 
Brown, 99 Minn. 384, 109 NW 817. 

S. G.Jenkins v. Thomason, Sas: Oe 
254, 10 SE 961; New Home Sewing- 
Mach. Co. v. Wray, 28 S. C. 86, 5 SE 
603. 

Wis.—Boyd v. Eau Claire Mut. Fire 
Assoc., 116 Wis. 155, 90 NW _ 1086. 

Wyo.—Laughlin v. King, 22 Wyo. 8, 
UBB PRL Ts: 

76. Kent v. Long, 8 Ala. 44; New- 
MADMVeroMUChy vigil Gal.s way, Lome nee bis 
Penter v. Staight, 1 Wash. 365, 25 P 
469. 

[a] In New York (1) the rule of 
the text has been applied (Jacobus 
v. Colgate, 217 N. Y. 285, 111 NE 8387, 
AnnCas1917E 369; Brock v. Poor, 216 
N; Yi. 387; 111 NE 229, Witherbee v. 
Bowles, 201 .N: Y. 427,95 NE 27; 
Dusenberry v. Sagamore Dev. Co., 157 
App. Div. 485, 142 NYS, 595; Mack 
v. Latta, 83 App. Div. 242, 82 NYS 
130 [rev on other grounds 178 N. Y. 
525, 71 NE 97, 67 LRA 126]), (2) al- 
though other decisions follow the 
contrary doctrine (Dodge v. Colby, 
108 N. Y. 445, 15 NE 7038; Hevia v. 
Wheelock, 162 App. Div. 759, 148 NYS 
165; Todaro y. Somerville Realty Co., 


[§ 493 


demurrable for misjoinder, that construction should 
be adopted which will sustain the pleading.** 
surplusage cannot make a pleading bad for misjoin- 
der;*® and, if by rejecting a portion of one count as 
surplusage it may be so altered as to make the plead- 
ing good as against a demurrer for misjoinder, it 
should be done.‘® 
forms of relief will not make a pleading bad for mis- 
joinder of causes.*° 
Numbering counts. 
eral causes of action which are improperly united, the 
omission to state the causes in separate counts prop- 
erly numbered will not deprive defendant of the right 
to demur;*! but, where a single cause of action only 
is stated, the fact that the pleader unnecessarily num- 
bers the different paragraphs will not render the pe- 


Mere 


And a prayer for inconsistent 


If a complaint contains sev- 


138 App. Div. 1, 122 NYS 509; Schlied- 
er_y. Dexter, 114 App.. Dive 4176 199 
NYS 1000; Jackson v. Brown, 74 Hun 
25, 26 NYS 156; Lord v. Vreeland, 15 
AbbPr 122, 24 HowPr 316; Sullivan 
peep a: York, etct,. Re Cor ‘61 HowPr 

77. Roth v. Palmer; 27 Barb. (N. 
Y.) 652. See Worth v. Knickerbocker 
Trust Co. Plb2. Ne Cow2 42.86 7S e590 
(recognizing rule). 

78. Newman v. Smith, 77 Cal. 22, 
18 P 791; Jackson v. Chambers, 24 
Ga. A. 285, 100 SE 659; Meyer v. Van 
men gir 28 Barb. (N: Y.) 230, 7 AbbPr 


“9.0 Pharrvv. Bachelor suAlawcodks 

80. Colstrum vy. Minneapolis, etc., 
R. Co., 31, Minn. 367, 18 NW 94; Bur- 
ton v. Helton, (Mo.) 257 SW 128; 
Golden Valley Land, ete., Co. v. John- 
stone, 21 N. D. 97, 128 NW 690. 

81. Cal.—Lynn v. Knob Hill Impr. 
Co., 177 Cal. 56, 169 P1009; Ryan v. 
Walker, 35 Cal. A. 116, 169 P 417. 

Kan.—Benson vy. Battey, 70 Kan. 
288, 78 P 844, 3 AnnCas 283; Haskell 
County Bank v. Santa Fe Bank, 51 
Kan. 39,32 P 624. 

Minn. ’ “Fischer v. Hintz, 145 Minn. 
161, 176 NW 177. 

N. Y.—O’Connor v. wee Pas- 
senger, etc., Co.,, 184 N 46, 76 NE 
1082 [quot Goldberg Vv. hey, 60 N. Y. 
427]; Lamming v. Galusha, 135 N. Y. 
239, 31 NE 1024; Wiles v. Suydam, 64 
N. Y. 173; Goldberg v. Utley, 60 N. Y. 
427; Streeter v. Cloud, 171 App. Div. 
572, 157 NYS 698; Hevia v. Wheelock, 
155 App. Div. 387, 140 NYS 351; With-- 
erbee v. Bowles, 142 App. Div. 407, 126 
NYS 954 [rev on other grounds 201 
N. Y. 427, 95 NE 27]; Green v. Dun- 
lop, 136 App. Div. 116, 120 NYS 583; 
Edison Electric Illum. Co. v. Franklin 
H. Kalbfleisch Co., 127 App. Div. 298, 


111 NYS 462; Reed v. Livermore, 101 
App. Div. 254, 91 NYS 986; Pues 
v. Sherin, 89 App. Div. 87, 85- NYS 


89;*Crowell v. Truesdell, 67 ADD Div. 
502, 73 NYS 1013; Gunn v. Fellows, 41 
Hun 257, 4 NYSt 155; Zorn v. Zorn, 
38 Hun 67; Cook v. Horwitz, 10 Hun 
586; Taylor v. Metropolitan El. R. 
Co., 52 N. Y. Super. 299; Vock v. 
Auterbourn, 66 Mise. 222, 122 NYS 
1023, 1024 [quot Powers v. Sherin, 89 
App. Div. 37, 85 NYS 89]; Zrskowski 
v..Mack, 15 Misc. 234, 86 NYS 421; 
Adams v. Stevens, 7 Misc. 468, 27 NYS 
993; Market, ete., Nat. Bank v. Jones, 


7 Misc. 208, 27 NYS 677; Fargo ‘v. 
Randolph, 163 NYS 1071; Obermayer 
v. Geering, 130 NYS'674; Stanton v. 


Missouri Pac. R. Co., 2 NYS 298; Har- 
ris. v. Eldridge, 5 AbbNCas_ 278; 
Townsend vy. Coon, 7 NYCivProc 56. 

Wis.—Burnham vy. Milwaukee, 155 
Wis. 90, 143 NW 1067. But see Mc- 
Intyre v. Carroll, 193 Wis. 382,. 214 
NW 366 (where assigned claims are 
not separately stated, no. demurrer 
for misjoinder of causes of action can 
be considered), 

Wyo.—Minter v. Gose, 18 Wyo. 178, 
78 P 948. 


SE A EATEN 5 | SSR ce RY DS. PRE SSIES DENN GARIIT EET SERIO ie UE Sean is Dina dui ok er SE oh 
¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee ee ee ee ee ee ee ee 


a ae 


= 


Fed, 475. 


§§ 493-496] 


tition objectionable on demurrer.®? 


[§ 494] f£. Objections Relating to Prayer for Re- 
At common law, in an 
action sounding in damages, an omission to claim 
damages in some amount is fatal on demurrer.** In 
the code states, the absence of a prayer for relief 
does not make the complaint bad on demurrer.*+ 

A defect in the 
prayer for relief is not a ground for demurrer under 
So the fact that a prayer for relief is 
objectionable in form does not constitute a ground 


lief—(1) Absence of Prayer. 


[§ 495] (2) Defective Prayer. 


the codes.*® 


Motion separately to state and num- 
ber see infra § 1035. 

82. Minter v. Gose, 13 Wyo. 178, 
78 P 948. 

83. Brownson v. Wallace, 4 F. Cas. 
No. 2,042, 4 Blatchf. 465; Treusch v. 
Kamke, 63 Md. 274; Robertson. v. 
Waters, 1 Yerg. (Tenn.) 200. 

{a] In Illinois, even though no 
amount of damages is stated, the dec- 
Jaration will be deemed sufficient on 
demurrer. Mattingly v. Darwin, 23 
Ill. 618; Hargrave v. Penrod, 1 Ill. 
401, 12 AmD 201. 

84. Cal.—Bartlett v. Odd-Felldws’ 
Sav. Bank, 79°Cak’ 2178, 21 P'.743, (12 
AmSR 139. 

Ind.—Vanatta v. Waterhouse, 33 
Ind. ‘A. 516, 71 NE 159. 

Kan.—Klingman vy. Gilbert, 90 Kan. 
545. 1385- P6822 ; 

Minn.—Weaver v. Mississippi, etc., 
Boom Co., 28 Minn. 542, 11 NW 113. 

Nebr.—Fox vy. Graves, 46 Nebr. 812, 
65 NW 887. 

INeSY.——Thompsoni. 2v. “uumiley jan 
Daly 77; Olin v. Arendt, 26 Misc. 488, 
57 NYS 473. But see Corrigan v. 
Coney Island Jockey Club, 2 Misc. 
512, 22 NYS 394 (holding that, where 
a complaint states a cause of action 
both as to equity and law, but the 
former is demurrable and no judg- 
ment as to the latter is asked, the 
complaint is demurrable). * 

S. C.—Balle v. Moseley, 13 S. C. 
439. 

‘Damages sustained are matter of 
evidence, and need not be alleged, nor 
are they scarcely ever stated, but in 
a general manner.’ Barruso v. Mad- 
an, 2 Johns. (N. Y.) 145, 149 [quot 
Birchard v. Booth, 4 Wis. 67, 74]. 

85. Conn.—Beckwith v. Cowles, 85 
Conn. 567, 83 A 1113. 

Ind.—Mark v. Murphy, 76 Ind. 534; 
Baker v. Armstrong, 57 Ind. 189 [quot 
Bennett v. Preston, 17 Ind. 291]. 


Ky.—Madison Coal Corp. v. Altmire,’ 


AD ie 283, 284 SW 1068. 
Mont.—Loeb v. Kamak, 1 Mont. 152. 
Nebr.—Fox v. Graves, 46 Nebr. 812, 

65 NW 887. 

Okl.—Oklahoma Gas, etc., Co. v. 

Lukert, 16 Okl. 397, 84 P 1076. 


Tex.-Pfeiffer v. Wilke, (Civ. A.) 
107 SW 361. 
86. Sotomayor v. Lee, 18 Porto 


Rico 60; McGillivray v. McGillivray, 
9S. DL 187, 68 NW, 316. 

87. See statutory provisions. 

[a] In Connecticut, under Rules of 
Practice § 167, a demurrer should not 
be addressed to a complaint, stating 
a cause of action and also some de- 
mands for relief not warranted there- 
by, but to such demands for relief. 
Williams v. National Fruit Exch., 95 
Conn. 300, 111 A 197; Gorham v. New 
Haven, 82 Conn. 153, 72°A,1012. 

88. U.S.—Kenny v. Knight, 119 


Ala.—Nashville, ete. R. Co. v. 
Campbell, 212 Ala. 27, 1018 615; Ken- 
non v. Western Union Tel. Co., 92 
Ala. 399, 9 S 200 

Cal.—Moropoulos Wa C.) tie) oc OLB; 
Fuller. Co., 186 Cal. 679, 200 P 601; 
feateaD, v. Balfour, 154 Cal. 303, 97 P 

Fla.—Dorner y. Wilson, ete., Fer- 
tilizer Co., 83 Fla. 702, 92 S 568; Ber- 
ger v. Berger, 76 Fla. 503, 80S 296. 

Ida. al vy. Johnson, 15 Ida. 681, 
99. P70 

Mo. Lass County v. Sappington, 
64 Mo. 72; Baldridge v. Ryan, (A.) 


PLEADING 


for demurrer.*®® 


260 SW 536. 

Mont.—O’Neill v. Montana El. Co., 
65 Mont. 259, 211 P*222. 

Nebr.—Missouri Valley Land Co. v. 
Bushnell, 11 Nebr. 192, 8 NW 389. 
‘ N. Y.—Traub v. Arrow Mfg. Corp., 
207 App. Div. 292, 202 NYS 121; Som- 
mer v. Ehrgott, 193 App. Div. 663, 184 
NYS 802; Mackey v. Auer, Hun 
180; Pearce v. Knapp, 71 Misc. 324, 
127 NYS 1100; Burghen v. Erie R. 
€or 58. Mises 457, 103 Nv Sir29205°39 
NYCivProe 201 [rev on other ground 
123 App. Div. 204, 108 NYS 311]; Lord 
v. Vreeland, 13 AbbPr 195 [aff 15 
AbbPr 122, 24 HowPr 316]; Garner 
v. Thorn, 56 HowPr 452 [app dism 45 
N. Y. Super. 148]; Hall v. Hall, 38 
HowPr 97. 
i Ont.—Oliver v. McLaughlin, 24 Ont. 
Al 

89. Quaker Metal Co. v. Standard 
Tani Car Co,, 32 Del 350, 123 A 13k; 
Condit v. Neighbor, 13 N. J. L. 83, 97; 
Fraser v. Johnston, 12 Ont. Pr. 113; 
Drouin vy. Laurier, 4 Que. Pr. 343. 

“Where the demand exceeds the 
right, but the fact of excess does not 
appear by the declaration, there can 
be no demurrer on this account. But 
where it is apparent that the plaintiff 
claims or demands more than his 
right, there may be a demurrer al- 
though some portion of the claim as 
made, is rightful; for in such case, 
the rule of good sense as well as of 
good pleading, is brought into action, 
that the defendant shall not be com- 
pelled to answer or defend for that to 
which the plaintiff has no lawful 
right.” Condit v. Neighbor, supra. 

[a] In Georgia (1) although the 
text rule has been applied (Sheppard 
v.- Hdison,, 166° Ga... 111, 142 Sib). 535; 
White v. North Georgia Electric Co., 
136 Ga. 21, 70 SE 639; Ford v. Farga- 


son, 120 Ga. 708, 48 SE 180; Steed v. 
Savage, 115 Ga. 97, 41 SE 272; Gould 
v. Atlanta, 60 Ga. 164; Wade v. 


Georgia otor Sales, 38 Ga. A. 665, 
145 SE 111; Augusta v. Lamar, 37 
Ga. A. 418, 140 SE 763; Truitt v. Rust, 
etc., Sales Co., 25 Ga. A. 62, 102 SH 
645), (2) other cases hold that a gen- 
eral demurrer does not lie (Augusta 
v. Lamar, supra; Smith wv. Floyd 
County, 36 Ga. A. 554, 137 SE 646; 
Bullochville Bank v. Riehl, 36 Ga. A. 
470, 137 SE 642; Lipscomb v. Wat- 
kins, 28 Ga. A. 185, 110 SE 502; Perdue 
v. Cason, 22 Ga. A. 284, 96 SE 16; 
Cohn v. Brown,’ 7 Ga. A. 395, 66 SH 
1038; M. D., etc., Smith Co. v. Strick- 
land Cotton Mills, 6 Ga. A. 522, 65 SH 
320; Douglas, ete., R. Co. v. Swindle, 
2 Ga. A. 550, 59 SE 600). 

90. U. S.—Dominion Phosphate 
Co. v. Lang, 278 Fed. 159; Dugan v. 
Miles, 276 Fed. 401; Kenny v. Knight, 
119 Fed. 475; Goldsmith v. Sachs, 17 
Fed. 726,.8 Sawy. 110. 

Ala.—Hain v. Gaddy, 219 Ala. 363, 
122 S 329; White v. Thorington, 219 
Ala. 101, 120 S 914; Alabama Lime, 
etc., Co. v. Adams,-218 Ala. 647, 119 
S 853; Sovereign Camp W. O. W. v 
Carrell, 218 Ala. 6138, 119 S 640; U.S 
Fidelity, ete., Co. v.. Miller, 218 Ala. 
158, 117 S 668; Gilliland v. Hawkins, 
216 Ala. 97, 112 S 454; Louisville, 
etc., R. Co. v.. Robinson, 213 Ala, 522, 
105 S 874; Columbia Motors Co. v. 
Williams, 209 Ala. ea) 96 S 900; 
Western Union Tel. Co.’ v. Barbour, 
206 Ala. 129, 89 S299, 17 ALR 103; 
Dallas Compress Co. v. Liepold, 205 
Ala. 562, 88 S 681; Morgan y. What- 


[§ 496] (3). Improper Demand for Relief. 
cept where otherwise provided by statute’? the de- 
mand for judgment or prayer for relief is not itself 
subject to demurrer.*® 
murrer lies where the claim is in excess of the right 
disclosed by the pleading,’® but the general rule, 
variously stated, is that, where plaintiff is entitled to 
some relief, the objection to the relief asked or the 
amount of damages prayed for cannot be raised by 
demurrer, either at common law®® or under the 
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In some jurisdictions a de- 


ley, 205 Ala. 170, 87 S 846; Louisville, 
Sverie, Co. Vs Clark, 205 Ala. 152; 87 
S 676; Louisville, ete, R. Co. v. 
James, 204 Ala. 604, 86 S 906; Na- 
tional Surety Co. v. Citizens’ Light, 
etc., Co., 201 Ala. 456, 78 S 834; Ala- 
bama Power Coly. Hamilton, 201 Ala. 
62, 77 S 3856; Western Union Tel. 
Co. v. Hughston, 191 Ala. 424, 67 S 
670; Terrell v. Nelson, 177 Ala. 596, 
58 S 989; Harris v. Randolph Lum- 
ber Co., 175 Ala. 148, 57 S 453; Dreher 
v. National Surety Cox, 174 Ala. 490, 
57 S 34; Walls v. Smith, 167 Ala. 138, 
52. S 320, 140 AmSR 94; Cassells’ 
Mills v. Strater Bros. Grain Co., 166 
Ala. 274, 51 S 969; Western Union 
Tel. Co. v: Jackson, 163 Ala. 9, 50S 
316; Sparks v. McCreary, 156 Ala. 
382, 47 S 332, 22 LRANS 1224; West- 
ern Union Tel. Co. v. Garthright, 151 
Ala. 413, 44 S 212; Hayes v. Miller, 
150 Ala. 621, 43 S 818, 124 AmSR 93, 
11 LRANS 748; Western Union Tel. 
Co. v. Westmoreland, 150 Ala. 654, 43 
S 790; Central of Georgia R. Co. v. 
Keyton, 41 S 918; Armour Packing 
Co. v. Vietch-Young Produce Co., 39 
S 680; Bessemer Sav. Bank v. Rosen- 
baum Grocery Co., 137 Ala. 530, 34 S 
609; Norton v. Kumpe, 121 Ala. 446, 

25 S 841; Elliott v. Kitchens, 111 Ala. 
546, 20 S 366, 56 AmSR 69, 33 LRA 
364; Treadwell v. Tillis, 108 Ala. 262, 
18 S 886; Kennon v. Western Union 
MelnCor, 92) Ala. 3 9.955 9 Si200- 
Vv. Beck, 21 Ala. 393; Montgomery 
Mfg. Co. Vv. Thomas, 20 Ala. 473; 
Check v. Odom, 20 Ala. A. 31,8 LOOMS 
782; Irwin v. Morrow, 19 Ala. A. 115, 
95 S 496 {certiorari den 209 Ala. 164, 
95 S 498]; Louisville, ete., R. Co. v 
Johnson, 18 Ala. A. 691, "88 S925 
National Surety Co. v. O’Connell, 16 
Ala. A. 654, 81 S 146 [certiorari ‘den 
202 Ala. 684, 81 S 660]; Western Un- 
ion Tel. Co. v. Bowen, 16 Ala. A. 253 
76 S 985; Western Union Tel. Co. Vv 
Morrison, 15 Ala. A. 532, 74 S 88 [aff 
200 Ala. 496, 76S 438]; Louisville, 
ete., R. Co. v. Dawson, 11 Ala. A. 621, 
66 S 905; Barney Coal Cow Iv. Davis, 
9 Ala. A. 935, 62 S 985; Southern Iron, 
etes Core, ‘Acton, 8. Ala. A. 502, 62 
S 402; Western Union Tel. Co. v. "An- 
niston Cordage Co., 6 Ala. A. 351,°59 
S 757; Marsicano v. Phillips, 6 “Ala. 
A. 229, 60 S 553. 

Conn. —Hamden v. Merwin, 54 Conn. 
418, 8 A 670. 

Fla.—Hazen v. Cobb-Vaughan Mo- 
tor Co., 96 Fla. 151, 117 S 858, 856 [cit 
Cyc]; ‘Dorner Vv. Wilson, etc., Fertili- 
zer Co., 83 Fla. 702, 92 s 568; Tedder 
Vv. Riggin, 65 Fla. 153, 61S 244; Har- 
ris v. Cocoanut Grove Dey. Co., 63 
Fla. 175, 59 S 11; Seaboard Air Line 
R. Co. v. Nims, 61 Fla. 420, 54 S 779; 


Pryor 


| Hall v. Western Union Tel. Co., 59 


Fla.. 275, 51 S 819, 27 LRANS 639; 
Maryland Fidelity, ete., Co. v. Ault- 
man, 58 Fla. 228, 50S 991; Western 
Union Tel. Co. v. Merritt, 55 Fla. 462, 
46 S 1024, 127 AmSR 169; Western 
Union Tel. Co. v. Milton, 53 Fla. 484, 
43 S 495, 125 AmSR 1077, 11 LRANS 
560; Western Union Tel. Co. v. Wells, 
50 Fla. 474, 39 S 838, 111 AmSR 129, 
2 LRANS 1072, 7 AnnCas 531; Cline 
v. Tampa Water Works Co., 46 Fla. 
459) 35 SiS Willis) v: Liverpool, etc., 
Ins, Co., 46 Fla, 268,385 S 171, 110 
~sueteas 89; Jacksonville, ete.; R. Co. 
Griffin, 33 Fla. 602, 15 S 336; Bor- 
en v. Western Union Tel. Co., 32 Fla. 
394, 13 S 876. 
Ill.—-Beidler  v. 


Chicago Sanitary 
Dist; e200 Gls 


628, 71 NE 118. 
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codes.°? 
Nokes came aunt v. Phillips, 138 Gray 


Mich.—McDonald v. Hall, 193 Mich. 
50, 159 NW 358. 

N. Y.—Leland v. Tousey, 6 Hill, 
328; Hart v. Seixas, 21 Wend. 40. 

Pa.—Scranton Axle, ete:,' Co. v. 
Scranton Bd. of Trade, 271 Pa. 6.113 


A 838; Republic Chemical Co. v. Fish- 
el vetey Conc: Pan DIst..040; 
Va. eeman’s Bank v. Ruckman, 


16 Gratt. (57 Va.) 126. 

[a] Bule applied.—(1) In an at- 
tachment suit for recovery of a debt, 
the fact that the amount demanded 
by plaintiff is less than the amount 
alleged to be due cannot be noticed 
by demurrer. Hart v. Seixas, 21 
Wend. (N. Y.) 40. (2) In an action 
for breach of contract in which the 
complaint shows the breach and some 
pecuniary damage therefrom, a claim 
of improper items of damage does 
not render it subject to demurrer. 
Gilliland v. Hawkins, 216 Ala. 97, 112 
S 454. (3) In an action on the case 
for damages for erroneous transmis- 
sion of a telegraphic message, where 
the pleading makes a case entitling 
plaintiff to at least nominal damages, 
that greater damages are claimed 
than the case permits is no ground 
for demurrer. Borden v. Western 
Union Tel. Co., 32 Fla. 394, 13 S 876. 

91. U. S.—Backer v. Penn Lubri- 
cating Co., 162 Fed. 627, 89 CCA 419; 
Erie City Tron Works Vv. Thomas, 139 
Fed. 995. 

Alaska.—Alaska Gold Recovery Co. 
v. Northern Min., etc., Co., 7 Alaska 
386; Mitchell v. Galen, 1 Alaska 339. 

Cal.—Moropoulos Vir. VETS £6 Ones: 


Fuller’ Co., 186 Cai. 6795200 P 601; 
Matteson v. Wagoner, 147 Cal. 739, 
82 P 486; Levy v. Noble, 135 Cal. 


Doo, 6G 10335 pPacific Mut. 1. Ins: 
Co. v. Shepardson, 77 Cal. 345, 19 P 
583; Rollins v. Forbes, 10 Cal. 299; 
Warfield v. Basso, 62 Cal. A. 47, 216 

Colo.—Stratton v. Beaver Farmers’ 
Canal, ete., Co., sy GOlLOM LU Zo =e. 
1077; Whinnery v. Wiley, 38 Colo. 
203, 88 P 171; Roberts v. Lehl, 27 
Colo. A. 351, 149 P 851. 

Conn.—Seidler v. Burns, 84 Conn. 
TAIT OPA: 5S yo LEV AUIN Sao a 

Ida.—Idaho Irr. Co. v. Dill, 25 Ida. 
711, 139 P 714; West v. Johnson, 15 
TAA. 681,099" 2 709. 

Ind..—Sahm v. State, 172 Ind. 237, 
88 NE 257; Korrady v. Lake Shore, 
etc., R. Co., 131 Ind. 261, 29 NE 1069; 
Linder v. Smith, 131 Ind. 147, 30 NE 
1078; Union Cent. L. Ins. Co. v. Schid- 
ler, 130’ Ind. 214, 29 NE 1071, 15 LRA 
89; MclLead v. Applegate, 127 Ind. 
349, 26 NE 830; Nysewander v. Low- 
man, 124 Ind. 584, 24 NE 355; Rogers 
v. Union Cent. L.. Ins. Cony 1117 Ind: 
3438, 12 NE 495, 60 AmR 701; Byard 
v. Harkrider, 108 Ind. 376, 9 NE 294; 
Culbertson v. Munson, 104 Ind. 451, 
4 NE 57; Williamson v. Yingling, 93 
Ind. 42; Lucas v. Hendrix, 92 ind. 
54; Copeland v. Copeland, 89 Ind. 29% 
Anderson v. Ackerman, 88 Ind. 481; 
Anderson v. Neal, 88 Ind. 317; ABtna 
L. Ins. Co. v. Nexsen, 84 Ind. 347, 43 
AmR 91; Crecelius v. Mann, 84 Ind. 
147; Nowlin v. Whipple, 79 Ind. 481; 
Mark v. Murphy, 76 Ind. 534; Rankin 
v. Walker, 65 Ind. 222; Goodall v. 
Mopley, 45 Ind. 355; Horton v. Thom, 
32 Ind. 151; Cincinnati, etc., R. Co. 
v. Washburn, 25 Ind. 259; Bennett v. 
Preston, 17 Ind, 291; Thompson v. 
Weaver, 7 Blackf. 552; Gowdy Gas 
Well, etce., Co. v. Patterson, 29 Ind. 
A. 261, 64 NE 485; Fireman’s Fund 
Ins. Co. vy. Dunn, 22 Ind. A. 332, 53 
NE 251; Farrell v. Lafayette Lum- 
ber, etc., Co., 12 Ind. A. 326, 40 NE 
25; Jessup v. Jessup, 7 Ind. A. 578, 
34 NE 1017. 

Kan.—Updegraff v. Lucas, 76 Kan. 
456, 93 © 630, 94 RP 121); 13 AnnCas 
860; Walker v. Fleming, 37 Kan. 171, 
14 P 470. 

Ky.—Rose v. Wigginton, 207 Ky. 
627, 369 SW 761; Louisville, ete., R. 


PLEADING 


a v. Schneider, 


174 Ky. 727, 192 SW 
834; Pulaski 


Stave Go. v. Miller’s 
Creek Lumber Cones Ky. 3725-128 
SW_ 96. 


Minn.—Oehler v. St. Paul, 174 
Minn. 410, 219 NW 760; Hastings 
First Nat. Bank v. Corporation Se- 
ecurities ‘Co., 120 Minn. 105, 139 NW 
296; Mogren y. Finley, 112 Minn. 
453, 128 NW 828; Freeman v. Paul- 
son, 107 Minn. 64, 119 NW 651, 131 
AmSR-: 438; Disbrow v. Creamery 
Package Mfg. Co., 104 Minn. 17, 15 
NW 751; Minneapolis, ete., R. Co. v. 
Brown, 99 Minn. 384, 109 NW 817; 
Morey v. Duluth, 69 Minn. 5, 71 NW 
694; Alworth v. Seymour, 42 Minn. 
526, 44 NW 1030; -St. Paul Third Nat. 
Bank y. Stillwater Gas Co., 36 Minn. 
Dye v. Forbes, 34 
Leuthold v. 
Young, NW. 652; 
St. Paul, etc., R. Co. v. Rice, 25 Minn. 


278; Metzner v. Baldwin, 11 Minn. 
150; Lockwood v. Bigelow, 11 Minn. 
1138; Connor v.. St. Anthony Bd. of 


Education, 10 Minn. 439; 
Gierman, 7 Minn. 398. 
Mo.—Barnett v. Ground, 304 Mo. 
593, 263 SW 836; Crosby v. Farmers’ 
Bank, 107 Mo. 436, 17 SW 1004; Eas- 
ley v. Prewitt, 37 Mo. 361; North- 
craft v. Martin, 28 Mo. 469; Baldridge 
v. Ryan, (A.) 260 SW 536; Weller 
v. Missouri Lumber, etc., Co., 176 Mo. 
A. 243, 161 SW 853; Carthage Nat. 
Bank v. Poole, 160 Mo. A. 133, 141 SW 
729; Harper v. Kemble, 65 Mo. A. 
514; Baker v. Missouri Pac. R. Co., 
34 Mo. A. 98. 
Mont.—O’Neill v. Montana El. Co., 
Deere v. 


Cressey v. 


65 Mont. 259).211-P 222: 
McDevitt, 36 Mont. 61, 92 P 49. 

Nebr.—Lederer v. Union Sav. Bank, 
52 Nebr. 133, 71 NW 954; Western 
Union Tel. Co. v. Mullins, 44 Nebr. 
732, 62 NW 880; George v. Edney, 36 
Nebr. 604, 54 NW 986; Lancaster 
County v. Trimble, 34 Nebr. 752, 52 
NW 711; Griggs v. Le Poidevin, 11 
Nebr. 385, 9 NW 557. 

Nev.—Williams v. Glasgow, 1 Nev. 
533. 

N. C.—Olive v. Atlantic S OaSE Line 
RCO. WMo2UNeiC.2709. 6f SB) bs 

N. D.—Ripley v. Cee Con 48 
ING De SOF 189 NW 104 

Or.—Crossen v. Grandy, 42 Or. 282, 
OREO OG: 

Porto Rico.—Gonzalez v. Cabrera, 
27 Porto Rico 668. 

S. C.—Guerard v. Jenkins, 80 S. C. 
223, 61 SH 258; 
AS a Oni toeien 


Gilkerson vy. Connor, 


S. D.—Jordan v. Schaefer, 40 S. D. 
140, 166 NW 547; Acme arvesting 
Mach. Co. v. Guy, 27 S. D. 441, 131 NW 
508; Laird-Norton Co. v. Herker, 6 
S. D. 509, 62 NW 104; Hudson v. 
Archer, 4 S. D. noe 55 NW 1099. 

Wash.—Howard’ y. Seattle Nat. 
Bank, 10 Wash. 280, 38 P 1040, 39 P 


100. 

Wis.—Weber vy. Myhre, 191 Wis. 
263, 210 NW 832; Trade Press Pub. 
Co. v. Milwaukee Typographical Un- 
ion No. 28, 180 Wis. 449, 198 NW 507; 
Neacy v. Drew, 176 Wis. 348, 187 NW 
218; Sullivan v. Ashland Light, etc., 
Co., 156 Wis. 445, 146 NW 506; Mari- 
en v. Milwaukee Evangelical Creed 
Cong., 132 Wis. 650, 118 NW 66; Lev- 
el Land Co. No. 3 v. Sivyer, 112 Wis. 
442, 88 NW 317; Siegel v. Liberty, 111 
Wis. 470, 87 NW 487; Citizens’ L. & 
T. Co. v. Witte, 110 Wis. 545, 86 NW 
173; Allen v. Frawley, 106 Wis. 638, 
82 NW 593; Scheibe v. Kennedy, 64 
Wis. 564, '25 NW 646; Moritz v. Splitt, 
55 Wis. 441, 183 NW 555. 

Pace aL eae v. Robertson, 2 Ont. 

{a] In Iowa (1) under Revision 
(1860) § 2876, a petition could be as- 
sailed by demurrer when it did not 
state facts sufficient to constitute a 
cause of action. Watts v. Everett, 
47 Iowa 269. (2) But under the cor- 
responding Code (1873) § 2648, where 
the facts stated do not entitle plain- 
tiff to the relief demanded, defendant 
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So, in an action at law, if the only relief | to which the party shows himself entitled is equita- 


may demur to the petition. Watts 
v. Everett, supra. (3) And in a sub- 
sequent case it is held that a peti- 
tion is not vulnerable to a demurrer 
because it claims more than defend- 
ant is entitled to. Hitchcock v. Chi- 
CAS e etc., R. Co., 88 lowa 242, 55 NW 

{b] In New York (1) the rule of 
the text is supported by numerous 
cases. McGown v. Barnum, 182 N. Y. 
547, 75 NE 155; Mitchell v. Thorne, 
U4" NGO Ye) 536s "32 NE 106, 30 AmSR 
699; Rogers v. New York, etc., Land 
Co., 134 N. Y. 197, 32 NE 27; Town- 
send v. Bogert, 126 N. Y. 370, 27 NE 
555, 22 AmSR 835; Hemmingway v. 
Poucher, 98 N. Y. 281; Smyrna The- 
atre Co. v. Missir, 198 App. Div. 181, 
189 NYS 4; Van Tuyl v. Sullivan, 
173 App. Div. 391, 156 NYS 309 [aff 


217 Ns. YR 1691. smem,a112 5 NES 107S 
mem]; Brock vy. Poor, 167 App. Div. 
784,153. NYS. .332 [rey .on other 


grounds 216 N.. Y. 387, 111 NE 229]; 
Tuomey v. Walsh, 160 App. Div. 795, 
145 NYS 722; Hearn v. Schuchman, 
150 App. Div. 476, 1385 NYS 52; Sis- 
son v. Bassett, 134 App. Div. 53, 118 
NYS 664; Doyle v. Delaney, 112 App. 
Div. 856, 98 NYS 468; Coppola v. 
Kraushaar, 102 App. Div. 306, 92 NYS 
436; Mathot v. Triebel, 98 App. Div. 
328, 90 NYS 903; Gillespie v. Mont- 
gomery, 93 App. Div. 403, 87 NYS 701; 
Rogers v. Wheeler, 89 App. Div. 435, 
85 NYS 981; Hotel Register Co. v. 
Osborne, 84 App. Div. 307, 82 NYS 
609; Squiers v. Thompson, 73 App. 
Div: 552,076 NS: 734) [afi 2Ne aye 
652 mem, 65 NE 1122 mem]; Hackett 
v. Equitable L. Assur. Soc., 50 App. 
Div. 266, 683 NYS 1092; Lester v. Seil- 
liere, 50 App. Div. 239, 63 NYS 748; 
Parker v. Pullman, 36 App. Div. 208, 
56 NYS 734 [aff 24 Mise. 505, 53 NYS 
839]; Wisner vy. Consolidated Fruit 
Jar Co., 25 App. Div. 362, 49 NYS 500; 
Watkins v. Watkins, ete., Lumber 
Co., 11 App Div. bil 43 PNY Sia 
Ketchum v. Van Dusen, 11 App. Div. 
332, 42 NYS 1112; Turner v. Bayles, 
5 App. Div. 623, 39 NYS 518; Sing 
Sing Porous Plaster Co. v. Seabury, 
43 Hun 611; Peo. v. New York, 28 
Barb. 240, 8 AbbPr 7, 17 HowPr 56 
[rev on other grounds 10 AbbPr 111]; 
Meyer v. Van Collem, 28 Barb. 230, 

AbbPr 222; Beale v. Hayes, 7 N. Y. 
Super. 640; Moses v. Walker, 25RnE. 
bS6; Bronx Gas, \ete., Co. v. Public 
Serv. Commn., 108 Mise. 180, 178 NYS 
172 [rev on other grounds 190 App. 
Div. 13, 180 NYS 38]; Norton v. Kull, 
74 Misc. 476, 132 NYS 387; Burghen 
v. Brie R. Co., 53 Misc. 457, 103 NYS 
292 [rev on other grounds 123 App. 
Div. 204, 108 NYS 311]; Woolf v. 
Barnes, 46 Misc. 169, 93 NYS ‘219; 
Thompson vy. Remsen, 27 Mise. 279, 
58 NYS 424, 29 NYCivProc 102; Wes- 
sels v. Carr, 16 Misc. 440, 38 NYS 
600 [aff 15 App. Div. 360, 44 NYS 114 
(app dism 156 N. Y. 683 mem, 50 NE 
1123 mem)]; Johnson v. Girdwood, 
7 Misc. 651, 28 NYS 151 [aff 143 N. Y. 
660 mem, 39 NE 21 mem]; Kellner 
v. Kener, 166 NYS 896 [aff 190 App. 
Div. 927, 179 NYS 929 (aff 234 N.Y 
521 mem, 138 NE 430 mem)]; Logan 
v. Moore, 54 NYS 462, 27 NYCivProc 
241; Von Hoffman v. Kendall, 17 NYS 
713 [app dism 138°N: Y. 629 mem, 
33 NE 1084.mem]; Warburton Hall 
Assoc. v. Flannery, 15 NYS 463; Phe- 
nix Nat. Bank v. A. B. Cleveland Co., 
AAD INDYISIOurar 
NYSt 643; Dodge v. 
NYCivProe 339; 
10 AbbNCas 400; 


Johnson, 9 
Br ewster v. Hatch, 
Moran v. Anderson, 
1 AbbPr 288; Pierson v. McCurdy, 61 
HowPr 134. (2) But it has been held 
that, where plaintiff is entitled to no 
part of the relief prayed for, although 
he is entitled to some relief under 
the facts stated, a demurrer will lie 
for failure to state a cause of action. 
Hasbrouck v. New Paltz, etc., Tract. 
Co., 98 App. Div. 563, 90 NYS Os 
Vogt Mfg., etc., Co. v. Oettinger, gg 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Burke v. New York, 4 


§§ 496-499] 


ble relief, no demurrer will lie,°? and, conversely, in 
an equitable action it is not a ground for demurrer 
that the only relief proved is legal.°* Where a part 
of the damages alleged are such as cannot form the 
basis of a recovery, the remedy is a motion to strike 
out,°* or objection to evidence,®® or special instrue- 


tion.®® 


[§ 497] g. Omission To Obtain Leave To Sue. 
Except where made so by statute,°’? omission to ob- 
tain leave to sue, where leave is necessary, is not a 


ground for demurrer.°§ 


[§ 498] h. Variance—(1) In General. 


term “variance” 


Bun soogeos ENMS ei20se Swart Ve 
Boughton, 35 Hun 281; Edson y. Gir- 
van, 29 Hun 422. 

{c] In Texas a petition which in- 
correctly alleges the measure of dam- 
ages sought is not subject to Beene) 
demurer. Taylor, etc.. R. Co Tay- 
lor, 79 Tex. 104, 14 Sw 918, 23 VAmSR 
BLOGs ts Worth, ete. Ok. Co. v. Jen- 
nings, 76 Tex. 373, 13° SW 270, 8 LRA 
180; Rankin v. Parker, (Civ. AC yes 
Sw (2a) 227; Woolley v. Canyon 
Inxeh. Co., (Civ... A.) 159° SW 403; 
Swartz v. Park, (Civ. A.) 159 SW 
338; .Fish v. Sadler, (Civ. A.) 155 
SW 1185; Kruegel v. Porter, (Civ. A.) 
136 SW 801 [aff 106 Tex. 29, 155 SW 


174]; Shropshire v. Adams, 40 Tex. 
Civ. A. 339, 89 SW 448. 
92. Sims v. Farson, 157 App. Div. 


38, 141 NYS 673: Owen v. Brown, 78 
Misc. 273, 1389 NYS 451; Mordecai v. 
Shrek aoa 53 8. C: 95; 30:SHE 717. 

3. —-t 4 
142, 94 P 238, 17 LRANS 1066. 

Ga.—Smith v. Hancock, 163 Ga. 222, 
186 SH 52; Logue vy. Gardner, 152 
Ga. 356, 110 SE 25; Georgia Peruvian 
Ochre Co. v. Cherokee Ochre Co., 152 
Ga. 150, 108 SE 609: Harris v. Lump- 
kin, 136 Ga. 47, 70 SE 869. 

Minn.—Canty v. Latterner, 31 Minn. 
230% Ll IN Wa, S85; 

N. Y.—Mitchell v. Thorne, 134 N. 
Y. 536, 32 NE 10, 30 AmSR 699; Boi- 
ardi v. Marden. éte., Corp., 194 App. 
Div. 307, 185 NYS 331 [app dism 230 
N. Y. 607 mem, 130 NE 912 mem]; 
Doyle v. Delaney, 112 App. Div. 856, 
98 NYS 468: Wisner v. Consolidated 
rut. Jar Co... 20. sADDp;, ¥Div. .362,, 49 
NYS 500; Owen v. Brown, 78 Misc. 
273, 139 NYS 451; Kelsey v. Walls, 
55 Misc. 392, 106 NYS 575; Clements 
v. W. S. Cooper Co., 136 NYS 93. 


Wis.—McLennan v. Church, 163 
Wis. 411, 158 NW 73. 

94. See infra § 1024. 

fa] In Quebec; incidental de- 


mand.—In an action by both husband 
and wife for attacks made upon them 
in common, whereby they jointly 
suffered, an incidental demand based 
upon the husband’s dismissal, will be 
rejected upon exception to the form. 


Villeneuve v. Anderson, 7 Que. Pr. 
290. 

95. See infra §§ 1217, 1218. 

96. Instructions to- jury see Trial 


138 Cye 1594]. 

97. See statutory provisions. 

{a] In Iowa, under Code (1873) § 
2648, authorizing a demurrer on the 
ground that the facts stated in the 
pleading do not entitle the adverse 
party to the relief demanded, since 
leave to prosecute the action on a 
judgment must be pointed out in or- 
der to entitle plaintiff to relief, fail- 
ure to do so may be taken advantage 
of by demurrer. Watts v. Everett, 
47 Iowa 269. 

Absence of leave to sue receiver 
as ground for demurrer see Receiy- 


is ordinarily used to mean a dis- 
agreement between allegations and proof,®® when 
considered as a ground for demurrer to the declara- 
tion, complaint, or petition, it means the showing of 
different statements of facts, whether as a variance 
between the declaration and the instrument sued on,? 
between the declaration and the record,? or between 
allegations in the declaration,’ or between the decla- 


PLEADING 


Sued On. 
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ration and the writ. 
[§ 499] (2) Between Declaration and Instrument 

A variance between the declaration and 
the instrument sued on is said to be an erroneous de- 

’ seription of the instrument referred to so that it does 
not appear to be the same when produced in evi- 
dence, either on oyer or at the’ trial.® 
craving oyer and setting out the instrument, such a 
variance appears, it is a ground for demurrer.® 
some jurisdictions such defect can be taken advan- 


When, after 
In 


tage of only by special demurrer,’ although in others 


While the 


laration.?° 
instrument, and 


ers [34 Cyc 414]. . 

98. Leuthold v. Young, 32 Minn. 
122, 19 NW 652; Prince v. Cujas, 30 
N. Y. Super. 76; Finch v. Carpenter, 
5 AbbPr (N. Y.) 225. But-see Biack 
v. Gentery, 119 N. C. 502, 26 SE 43 
(holding that a special, but not a gen- 
eral, demurrer will lie). 

99. See ep gies [33 Cyev All 2 2a. 
and infra § 11 

1. See yaa ‘§ 499. 

2. See infra § 501. 

3. See infra § 502. 

4 See infra § 500. 

Say ODOM: Vay Ue Ss) plan Re OAs. INO: 
2:934,. 1° Brock. 177: 

6 U. S.—Clark v. Phillips, 5 F. 


Cas. No. 2,831a, Hempst. 294; Dixon 
Vals 7. M.  Cas. No» 3.934, 1 Brock: 
177; Sheehy v. Mandeville, 7 Cranch 


208, 3 L. ed. 317. 


gop l@—MeDonald v. Dodge, 10 Ala. 

Ark.—Auditor v. Woodruff, 2 Ark. 
73,33 AmD 368. 

Cal.—Linz v. McIver, 29 Cal. A. 
470, 156 P 1000. 

Conn.—Bishop v.,. Quintard, 13 
Conn. 395.* Contra Danchy v. Smith, 
Kirby 106. 

Ill.—Matthews v. Storms, 72 Ill. 
3164 320: -[eit) 1 Chitty Pi, pp 466, 


468]. 
Sana aa AB ene v. Fulton, 1 Blackf. 


Towa.—Phillips v. Runnels, Morr. 


391, 48 AmD 109. 

Ky.—Milroy v. Hensley, 2 Bibb 20; 
Palmer v. McGinnis, Hard. 505. 

Md.—Baltimore Cemetery Co. v. 
Baltimore First Independent Church, 
ish nel tale 

N. Y.—Douglass v. Rathbone, 5 Hill 


143; Rockefeller v. Hoysradt, 2 Hill 
616. 

Oh.—Kemp v. McGuigin, Tapp. 18. 

Pa.—Douglass v. Beam, 2 Binn. ie 

Tenn.—Jones Ve Simmons, 
Humphr. 314. 

Va.—Bennett v. Giles, 6 Leigh (33 
Va.) 316. 

W. Va.—Long v. Campbell, 37 W. 


Va. 665, 17 SE 197. 

Ont.—Boulton v. Weller, 3 U. C. Q. 
B. 372. 

See Hugthes v. Tong, 1 Mo. 389 
(where oyer is not craved, a general 
demurrer does not lie for failure of 
deed by two to have two seals). 

“lf \aepaxnty in setting fonth ma 
declaration a deed on which the ac- 
tion is brought, accerding to its legal 
effect, misdescribes it in a material 
point, the variance constitutes a fa- 
tal defect in the declaration, of which 
the defendant may take advantage 
by craving oyer of it, and setting it 
out in hee verba, and then demurring 
generally.” Bishop v. Quintard, 18 
Conn. 395, 408. 

{a] Particular imstances of fatal 
variances are: (1) Variance between 
the date of bond described in the dec- 
laration and that of bond produced 


the variance may be reached by general demurrer. 
But where the instrument sued on is merely at- 
tached to and made an exhibit to the declaration, a 
variance between the instrument and the declaration 
cannot be reached by demurrer.® 
lie on account of a variance in an immaterial part be- 
tween the instrument as set out on oyer and the dee- 
If the declaration alleges the date of the 
the copy thereof put on record by 


No demurrer will 


on oyer. Cooke v. Graham, 3 Cranch 
(U. S.) 229, 2 L. ed. 240; Comparet v. 
State, 7 Blackf. (Ind.) 553; Bennett 
v. Giles, 6 Leigh (33 Va.) 316. (2) 
Variance as to name of signer (Se- 
mon v. Hill. 7 Ark. 70; Wells v. Jack- 
son, 6 Blackf. (Ind.) 40) (3) or payee 
of the obligation (Fort Wayne v. 
Jackson, 7 Blackf. (Ind.) 36; Balti- 
more Cemetery Co. v. First Independ- 
ent Church, 13 Md. 117; Kemp v. Mc- 
Guigin, Tapp. (Oh.) 18). (4) Vari- 
ance as to character of instrument as 
joint or several (Sherry v. Foresman, 
6 Blackf. (Ind.) 56) (5) or as sealed 
or unsealed obligation (Clark v. 
Phillips, 5 F. Cas. No. 2,831a, Hempst. 
294; Auditor v. Woodruff, 2 Ark. 73, 
33 AmD 368). (6) Variance as to the 
time for performing the condition of 
a bond. McDorman v. Jellison, 7 
Blackf. (Ind.) 304; Irish v: Irish, 6 
Blackf. (Ind.) 438; McKay v. Craig, 
6 Blackf. (Ind.) 168; Osborne v. 
Fulton, 1 Blackf. (Ind.). 233. (7) 
Variance as to condition of bond. 
Douglass v. Rathbone, 5 Hill (N. Y.) 
143. 

{b] Complaint held not demurra- 
ble.—Kingkendall v. Perry, 25 Miss. 
228; Calman v. Kreipke, 40 Okl. 516, 
139 P 698. 

{c] Test of the variance is wheth- 
er the agreement has been set out ac- 
cording to its legal effect. McDonald 
v. Dodge, 10 Ala. 

7. Linz v. McIver, 29 Cal. A. 470, 
471, 156 P 1000 [quot San Francisco 
Sulphur Co. v. 4{tna Indemn. Co., 11 
Cal. A. 695, 106 P 111]; San Francisco 
Sulphur Co. v. 4Xtna Indemn. Co., 11 
Gal. “Ay (02, 106 Pa bls Pains save 
Runnels, Morr. (Iowa) 391, 43 AmD 


109; Martin v. State Bank, 2 Coldw. 
(Tenn.) 332. 

8. State v. Wilson, 107 Md. 129, 68 
A 609. See Milroy v. Hensley, 2 Bibb 
(Ky.) 20 (general demurrer). But 
see Palmer v. McGinnis, Hard. (Ky.) 
505 (special demurrer). 

9. Ala.—National L., ete., Ins. Co. 
v. Lokey, 166 Ala. 174, 52 S 45 


Fla.—Cheney v. 65 Fla. 
451, 62 S 916. 

Ga.—Suddath v. Blanchard, 39 Ga 
A. 262, 146 SE 798; Hazelhurst v. H. 
A. Stahl Florida Properties Costs) 
Ga. A. 209, 146 SE 510; Chatham ‘Mo- 
tor Co. v. Commercial Credit Co.,. 28 
Ga. A. 428, 111 SE 688. 

Ind.—Indiana Mut. Bldg., ete., As- 
soc. v. Plank, 152 Ind. 197, 52 NE 991; 
avo v. Capp, 68 Ind. A. 593, 121 NE 


Miss.—White v. Moales, 147 Miss. 
ae 113 S 341 (statutory). 


Trammell, 


C.—Oxweld Acetylene Co. vy. 
Chandler, 120 S. C. 248, 113 SE 76. 
10. Ark.—Wiggins v. Fisher, 21 
Ark. 521; Semon v. Hill, 7 Ark. 70; 
Irvin v. Sebastian, 6 Ark. 33. 
soe poles v. McCarty, 6 Blackf. 
Miss.—Kingkendall vy. Perry, 25 
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oyer bears no date, this is proper matter for plea and 
Setting ouf the instrument in 
the declaration will not constitute oyer so as to en- 
able defendant to demur for variance.?? 

[§ 500] (8) Between Declaration and Writ. The 
general rule is that a variance between the writ and 
the declaration cannot be taken advantage of by de- 
the proper remedy being plea in abate- 
ment;+* but in some states a special demurrer will 
he.1® Hven in jurisdictions holding the majority rule 
if oyer is obtained of the writ, a special demurrer will 


not for demurrer.*} 


ny 13 
murrer, 


lie. 


[§ 501] (4) Between Declaration and Record. A 
variance between a record and the recital thereof ina 
pleading is not ground of demurrer, but should be 
urged by a plea of nul tiel record.t7 However, a vari- 
ance between the docket entry of the action and the 
declaration may be taken advantage of by demur- 


rer.18 


[§ 502] (5) Between Allegations in the Declara- 
That there is a variance between allegations 


tion. 
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son. 


[§§ 499-503 


Thus it is not a ground of demurrer that there is a 
variance between the demand made in an action of 
debt and the amount shown to be due by the note de- 
scribed in the declaration;?° nor that there is a vari- 
ance between the debt demanded and the several sums 
alleged in the different counts to be due;?! nor that 
one amount is stated in the caption and another in the 
body of the declaration ;?? nor in any case where the 
variance is purely a question of evidence.?? 

[§ 503] i. Want of Jurisdiction—(1) Of the Per- 
Where the face of the declaration, complaint, 


-or petition shows a lack of jurisdiction over the per- 


son of defendant, such defect is a ground for demur- 
rer,*+ and this rule has been adopted by statute 
in some jurisdictions.?° 
apparent on the face of the pleading, a demurrer is 
not the remedy.?® 
tion over the person of defendant will not lie merely 


But where such defect is not 


A demurrer for want of jurisdic- 


for want of a proper service of writ or summons,** 


in the declaration is not a ground for demurrer.?® 


Miss. 228. 
N. J.—Potts v. Point Pleasant Land 
Cones ss a Sak 85 eA 0:9, 
Ont.—Boulton v. Weller, See Cane): 
B. 372, 374 [quot Snell v. Snell, 4 B. 
&. C, 741, 107 Reprint 1236; Ross v. 
tants ie Baer 358, 107 Reprint 


[a] Exception to the form does 
not lie for an immaterial variance be- 
tween an account stated and one filed 
with the declaration. Tucker y. Lid- 
stone, 8 Que. Pr. 220. 

11. Barrett v. Jones, 21 Ark. 456 

12. Hughes v. Tong, 1 Mo. 389. 

13. U. S.—Wilder v. McCormick, 
29) F.Cas. (No. 17,650, 2\‘Blatehf. 81; 
Wilkinson v. Pomeroy, 29 F. Cas. No. 
17,675,,10 Blatchf. 524. 

7. Lesne, 8 Ala. 741. 
egret eae? v. Morrison, 4 Ark. 

Ill—Prince v. Lamb, 1 Ill. 3878; 
Rust v. Frothingham, 1 Ill. 331. 
BOT car v. Whipple, 2 Greene, 

N. Y.—St. Louis Soldiers’ Home v. 
Sage, 11 Misc. 159, 38 NYS 549 [aff 
146 N. Y. 379, 41 NE 90]; McFarlan 
v. Townsend, 17 Wend. 440. 

N. C.—Heath v. Morgan, 117 N. C. 
504, 23 SH 489. 

Pa Sipe v. Pennsylvania R. Co., 
219 Pa. 310, 68 A 705; Krause v. Penn- 
sylvania R. Co., 4 Pa. Co. 60. 

[a] Exception to the form does 
not lie for a variance between writ 
and declaration whereby no prejudice 
results. Rosenberg v. Millman, 11 
Que. Pr. 358. 

14. See supra § 284. 

15. Ky: pe ee re Bank y. Green- 
field, 7 T..B. Mon. 29 

Me.—Mahan v. iinet ian. 73 Me. 
158. 

Miss.—Pierce vy. Lacy, 23 Miss, 193; 
Gilleland v. Wilkins, 2 Miss. 574 

S. C.—Dawson v. Robert, SotSN CMT) 
258; Emmons v. Bailey, EPLL Ch ann 
422: Lamar v. Reid, 27 S. C. L. 346; 
Fitch v. Heise, 25 S. C. L. 185; Young 
v. Grey, 12.8. C. L. 211. 

Tenn.—Nashville Ins., etc., 
Alexander, 10 Humphr. 378. 

Tex.—Camp v. Gainer, 8 Tex. 372. 


Cor vi 


16. How y. McKinney, 12 F. Cas. 
No. 6,749, 1 McLean 319; Moffet v. 
Wooldridge, 3 Stew. (Ala.) 322. 


fa] In Arkansas, after oyer of the 
original writ, advantage of a vari- 
ance between ‘the writ and declaration 
could be taken either by plea in 
abatement, demurrer, motion in ar- 
rest of judgment, or writ of error. 
Stone v. Bennett, 4 Ark. 71. 

17. Chiles v. Beal, 3 Ala, 26. 

18. Woodward v. Daniels, (Del. 
_ Super.) 130 A 30; Latimer v. Hodg- 
don, 5 Serg. & R. (Pa.) 514. 


19. See cases infra this section. 

20. Long v. Campbell, 37 W. Va. 
665, 17 SE) 197. 

oT nfiees v. Seixas, 21. Wend. (N. 


22. Young v. Chandler, 13 B. Mon. 
(Ky.) 252. 

23. Ray v. Quinn, 7 Oh. Dec. (Re- 
print) 221, 1 CincLBul 314. 

24. U. S.—Southern Pad. Co. v. 
Denton, 146 U. S. 202, 13 SCt 44, 36 
L. ed. 942; Susquehanna, ete., Coal 
Co. v. Blatchford, 11 Wall. 172, 20 L. 
Jackson v. Twentyman, 2 
, 7 L. ed. 374; Fry v. Denver, 
etc., z Co., 226 Fed. 893; Meyer v. 
Herrera, 41 Fed. 65; Halstead v. Man- 
ning, 34 Fed. 565; Donaldson vy. Ha- 
zen; 7 F. Cas. No. 3,984, Hempst. 423; 
Varner v. West, 28 F. Cas. No. 16,885, 
1 Woods 493. 

Ga.—Flemming v. Drake, 163 Ga. 
872, 137 SE 268; Coleman v. Thomas- 
son, 160 Ga. 81, 127 SE 129; Willie-v. 
Willie, 154 Ga. 688, 115 SE 257; Wil- 
son v. Ward, 149 Ga. 325, 100 SE 205; 
Chosewood v. Jones, 146 Ga. 804, 92 
SE 646; Coney v. Horne, 93. Ga. 723, 
20 SE 213; Williams vy. Black, 69 Ga. 
770; Cox v. Potts, 67 Ga. 521; McCon- 
non v. Martin, 33 Ga. A. 392, 126 SH 
272; Robertson v. Tallulah Falls R. 
Co.,,.29 Ga, <A.,530, 116 SH, 65; King 
v. Passmore, 18 Ga. A. 514, 89 SH 1108. 

Ind.—Newell v. Gatling, 7 Ind. 147; 
Joyee v. Bocquin, (A.) 149 NE 360; 
Delaware Tp. v. Ripley County, 26 
Ind. Aw 99,159 Nie esr 

Iowa.—Nelson y. Higgins, 206 Iowa 
672, 218 NW 509. 

Kan.—Bliss v. Burnes, McC. 91. 

Minn.—Dorman v. Ames, 9 Minn. 
180; Powers v. Ames, 9 Minn, 178. 

Mo.—Harris v. McQuay, (A.) 300 
Sw 305; Butts v. People’s Storage, 
ete.,.Co., (A;:) 272 SW 998; Jackson 
v. Weber Impl., ete., Co., (A.) 247 SW 
468; Kingman-St. Louis Impl. Co. v. 
Bantley Bros. Hardware Co., 137 Mo. 
A. 308, 118 SW 500; Farmers’ Bank v. 
St wweouss Clow CO. nls OuvMlO. esau iL, 
95 SW 286. 

N. Y.—Howe v. New York, etc., R. 
Co., 142 App. Div. 451, 126 NYS 1090; 
Bunker v. Langs, 76 Hun 5438, 28 NYS 
210; Nones v. Hope Mut. L. Ins. 
Co., 8 Barb. 541, 5 HowPr 96, 3 Code 
Rep 161; Crowley v. Royal Exch. 
Shipping Co., 10 Daly 409, 2 NYCiv 
Proc 174 [aff 89 N. Y. 607]; Muslusky 
v. Lehigh Valley Coal Co., 96 Misc. 
68, 159 NYS 571 [rev on other grounds 
175 App. Div. 926 mem, 161 NYS 1136 
mem]; Gurney v. Grand Trunk R. 
Co., 18 NYS 645; Gervais v. Chicago, 
ete., R. Co., 12 NYS 312, 20 NYCivProc 
95; Ogdenburgh, etc., R. Co. v. Ver- 
mont, etc., R. Co., 16 AbbPrNS 249 
[aff 4 Hun 712]. 


or because defendant has not been properly brought 
before the court.?§ 


N. C.—Dailey Motor Co. v. Reaves, 
184 N.C. 260; 114 SE 175. 

Oh.—Rude vy. Ohio Mut. Relief As- 
soc., 4 Oh. Dec. (Reprint) 244, 1 Clev 
LRep 157. 


Philippine.—Cerf v. Medel, 33 Phil- 
ippine 37. 
Tex.—Bigham v. Talbot, 51 Tex. 


450; Johnston v. Price, 2 Tex. A. Civ. 
Cas. § 756. 

25. See statutory provisions. 

26. Adams v. Lamson Cons. Store 
Serv. Co.,;'59 Mun’ 127, 13' NYS, 118; 
Fisher v. Charter Oak L. Ins. Co., 14 
AbbNCas 32, 67 HowPr 191 [aff 52 N. 
Y. Super. 179]; Treese v. Price, 62 
Pa. Super. 144; Willapa Power Co, v. 
Public Serv. Commn., 110 Wash. 193, 
188 P 464; Peterson v. Pantheon Lum- 
ber Co., 62 Wash.-189, 113 P 562; Wil- 
son Var EOLEZ, 916" (Wet Via wh Ours 2 her is 

Plea to jurisdiction see supra §§ 
270-2738. 

27. U. S.—Robinson vy. National 
Stock Yard ~Co., 12° Fed: 361, .'20 
Blatchf. 513. 

Ill.—Peo. v. Mt. Morris, 1387 Ill. 576, 
27 NE 757. 

Kan.—Bliss v. Burnes, McC. 91. 

N. Y.—Belden v. Wilkinson, 44 App. 
Div. 420, 60 NYS 1083. 

Oh.—Whitehead vy. Post, 2 Oh. Dec. 
(Reprint) 468, 3 WestLMonth 196. 

“The meaning of the clause ‘that 
the court has no jurisdiction of the 
person’ is, that the person is not 
subject to the jurisdiction of the 
court, and not that the suit has not 
been regularly commenced. If the 
suit has not been regularly com- 
menced, defendant must relieve him- 
self from such irregularity by mo- 
tion.” Nones v. Hope Mut. L. Ins. 
Co., 8 Barb. (N. Y.) 541, 544, 5 How. 
Pr. 96, 3 CodeRep 161. 

[a] Im Quebec (1) default of sery- 
ice of an account upon which the ac- 
tion is based is ground for a dilatory 
exception, and not for an exception 
to the form. Dubrule v. Leclaire, 5 
Que. Pr. 310. (2) An exception to the 
form, in which it is alleged that the 
writ was not served at defendant’s 
true domicile, will be dismissed with- 
out costs, if defendant himself ad- 
mits that he has suffered no preju- 
dice. Benoit v. Barrieres, 11 Que. Pr. 
175. (8) An exception to the form 
pledged by defendant, a foreign com- 
pany, alleging that it was irregularly 
served with the writ of summons, 
will be dismissed, where defendant 
has appeared and has shown no prej- 
udice. Deschenes yv. Donaldson, 10 
LEY ler ea lhe. 

As ground for plea in abatement 
see Abatement and Revivai § 19. 

28. Van Dyke v. State, 24 Ala, 81; 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number. 


ea ee ee ee ee 


§§ 504-506] 


[§ 504] (2) Of the Subject Matter. 
said that want of jurisdiction over the subject matter 
is ground for demurrer only where, after appearance 
by defendant, a judgment, if obtained, would be void 
for want of jurisdiction,2° but, generally, a want of 
jurisdiction of the subject matter, apparent on the 
face of the declaration, complaint, or petition, is a 
ground for demurrer,*° and such is the rule by stat- 
However, where the de- 
feet is not apparent on the face of the pleading, a 
Where an action is brought 
in a court of general jurisdiction, a demurrer for 
want of jurisdiction over the subject matter will not 
lie unless the complaint shows affirmatively that there 
is no jurisdiction;**® but in courts of inferior juris- 
diction, a complaint is demurrable which does not 


ute in some jurisdictions. 


demurrer will not lie.?? 


Jordan v. Hazard, 10 Ala. 221; Griffin 
v. State Bank, 6 Ala. 908; Winant v. 
Nautical Preparatory School, 70 N. 
Jk. 360, od A 133°" Third Nat,. Bank 
v. Angell, 18 R. I. 1, 29 A 500. 

29. Benson v. Silvey, 59 Minn. 73 
60 NW 847. 


30. Ala.—Rose v. Thompson, 17 
Sua. 628; Williams v. Hinton, 1. Ala. 


Ark.—Ferguson v. Wolchansky, 133 

Ark. 516,. 202. SW 826. 

Cal.—Doll v. Feller, 16 Cal. 432. 

Colo.—Davis v. Wannamaker, 2 
Colo. 637. 
Ps Nira ala: v. Stevenson, 25 Conn. 

Ga.—Robertson v. Tallulah Falls 
RE Co: 29) Ga. -A, 5302 116" SH “65; 
Payne v. Chambliss, 27 Ga. A. 374, 
108 SE 472; Ocilla Southern R. Co. 
v. McAllister, 20 Ga. A. 400, 93 SH 
26; Flint River, etc., R. Co. v. San- 
ders, 18 Ga. A. 766, 90 SE 655; White 
v. Atlanta, etc., R. Co., 5 Ga. A. 308, 
63 SE 234. 

Ind.—Huffman v. Newlee, 189 Ind. 
14, 124 NE 731; Keiser v. Yandes, 45 


Ind. 174; Minor v. Sumner, 80 Ind. 
A. 269, 140 NE 580. 
Ky.—Baker v. Louisville, etc., R. 


Cosre’ Bush, 6193) | Grant Jv. .Pam's,-7 
T. B. Mon. 218; Currie Fertilizer Co. 
v. Krish, 74 SW 268, 24 KyL 2471; 
Steamer St. Patrick v. Evans, 6 Ky. 
Op. 540. 

Md.—Legum v. Blank, 105 Md. 126, 


oP 1071; Crook v. Pitcher, 61 Md. 
i7Minn.— Powers v. Ames, 9 Minn. 


Mo.—Ballew Lumber, etce., Co. v. 
Missouri Pac. R. Co., 288 Mo. 473, 232 
SW 1015; Glendale Lumber Co. v. 
Beekman Lumber Co., 152 Mo. A. 386, 
133 SW 384. 

N. Y.—Dodge v. Colby, 108*N. Y. 
445, 15 NE 7038; Atlantic, etc., Tel. 
Co. v. Baltimore, etc., R. Co., 87 N. 
Y. 855 [mod 46° °N.. Y?' Super. 377); 
Drake v. Drake, 41 Hun 366, 2 NYSt 
5183) TONY CiyProe 773" Johnson, Vv. 
Adams Tobacco Co., 14 Hun 89; Mus- 
lusky v:. Lehigh Valley Coal Co., 96 
Misc. 68, 159 NYS 571 [rev on other 
grounds 175 App. Div. 926 mem, 161 
NYS 1136 mem]; Rosenblatt v. Jersey 
Novelty Co., 45 Mise. 59, 90 NYS 816; 
Delaware, etc., R. Co. v. New York, 
etc., R. Co., 12 Misc. 230, 33 NYS 1081; 
Gurney v. Grand Trunk R. Co., 13 
NYS 645; Gervais v. Chicago, etc., R. 
Co.,' 12 NYS 312, 20° NYCivProe | 95; 
De Bussierre v. Holladay, 4 AbbNCas 
111, 55 HowPr 210. 

Pa. —Golligher v. Pennsylvania Eve 
Co, 20° Pas Dist: 

Philippine.-—Cerf v. Medel, 33 Phil- 
ippine 37. ; 

Porto Rico.—Lowande y. Garcia, 13 
Porto Rico 263. 

Ss. arg ahelnea yd v. Salinas, 36 S.C. 
279; 15) SHL208; 

Tex.—Foster de eeorce: 98‘ Tex: 
138, 81 SW 521. 

Wash.—Peterson v. Pantheon Lum- 
ber Co., 62 Wash. 189, 113 P 562. 


PLEADING 


It has been 


demurrer.®® 


lars.°° 


jurisdictions.?® 


31. See statutory provisions. 

32. Hurt v. Southern R. Co., 40 
Miss. 391; Sirbeck v. Sunbeam Divide 
Min. Co., 50 Nev. 46, 249 P 865; 
Adams vy. Lamson Cons. Store Serv. 
Co., 59 Hun 127, 13 NYS 1185) Wisher 
v. Charter Oak L. Ins. Co., 14 AbbN 
Cas 32; 67 -HowPr'/191) faft 52.No Y: 
Super. 179]. 

[a] Assumption of jurisdiction by 
Supreme court in suit to remove a 
testamentary trustee cannot be ob- 
jected to by demurrer. Mildeberger 
v. Franklin, 130 App. Div. 860, 115 
NYS 903; Childs v. Childs, 68 Misc. 
472, 124 NYS 550. 

[b] That petition does not allege 
that cause occurred within county 
and state, merely describing the ac- 
tual place is no ground for general 
demurrer. Davis v. Smiley, 33 Ga. A. 
508, 126 SE 904. 

Plea to the jurisdiction see supra 
§§ 270-273. 


Ped Cal.—Doll vy. Feller, 16 Cal. 
Minn.—Dorman v. Ames, 9 Minn. 


180; Powers v. Ames, 9 Minn. 178. 

Philippine.—Cerf v. Medel, 33 Phil- 
ippine 37. 

Porto Rico.—Lowande vy. Garcia, 13 
Porto Rico 263. 

S. C.—Pollock v. Carolina Inter- 


state Bldg.,-ete., Assoc, 48 S. C. 65, 


25 SE 977, 59 AmSR 695. 

Tex.—Foster v. Roseberry, 98 Tex. 
138, 81 SW 521. 

Wash.—Peterson v. Pantheon Lum- 
ber Co., 62 Wash. 189, 113 P 562. 

34 Doll v. Feller, 16 Cal. 432; Gil- 
bert v. York, 111 N. Y. 544, 19 NE 268; 
Meagher v. Tunis, 93 App. Div. 619, 
87 NYS 1141. 


sore Hart v. Stevenson, 25 Conn. 
499. 
36. Bills of particulars generally 


see infra § 885 et seq. 

37. Del.—Armstrong, 
Wilmington Sugar 
Del. 125, 120 A. 94. 

Fla.— Western Union Tel.) Co, fin: 
Merritt, 55 Fla. 462, 46 S 1024, 127 
AmSR 169. 

Ind.—Proctor v. Cole, 66 Ind. 576; 
Brown v. College Corner, ete., Gravel 
Road Co., 56 Ind. 110; Bartholomew 
County v. Ford, 27 Ind. 17; Bougher 
v. Scobey, 16 Ind. 151. 

Mich.—Cicotte v. Wayne County, 44 
Mich. 1738, 6 NW 236. 

W. Va.—Abell v. Penn Mut. L. Ins. 
Co., 18 W. Va. 400. 

[a] Exception to the form.—It is 
not a ground of exception to the form 
that the pleading does not give suffi- 
cient particulars. Moreau v. La- 
marche, 18 Que. Super. 34; Thibau- 
deau v. La Banque Nationale, 11 Que. 
Briel: 

38. Tishbein v. Paine, 52 Ind. A. 
441, 100 NE 766; McCoy v. Oldham, 
1 Ind. A. 372, 27 NE 647, 50 AmSR 
208; Norfolk Southern R. Co. v. 
Crocker, 117 Va. 327, 84 SE 681; Ches- 
apeake, etec., R. Co. v. Swartz, 115 Va. 
723, 80 SE 568; Clinchfield Coal Corp. 
v. Osborne, 114 Va. 13,°75 SE 750; 


Co. Vv. 
32 


etc,, 
Refining Co., 
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affirmatively show that the court has jurisdiction.** 
An informal allegation of jurisdictional facts will be 
sufficient to sustain a pleading as against a general 


[§ 505] j. Defects in, or Want of, Bill of Particu- 
It is not a ground of demurrer that the bill 
of particulars is defective;°* nor, as a general rule, 
is a pleading demurrable for want of a bill of par- 
ticular,** although the practice is otherwise in some 


[§ 506] 3. Demurrer to Defendant’s Plea or An- 
swer*!°—a, Dilatory Pleas.‘ The general rule, both 
at common law and under the codes, is that all ob- 
jections to pleas in abatement, whether of form or 
substance, can be raised by demurrer;*? and it is 
usually held, except in the case of duplicity, that the 


Washington-Virginia R. Co. v. Bou- 
knight, 113 Va. 696, 699, 75 SE 1032, 
AnnCas1913E 546 [quot Interstate R. 
Co. v. Tyree, 110 Va. 38, 65 SE 500]. 

39. Turley v. Atlanta, etc., R. Co., 
127 Ga. 594, 56 SE 748, 8 LRANS 695 
(where petition for injuries and ex- 
penses was subject to special demur- 
rer for lack of bill of particulars of 
the expenses). 

[a] In Iowa it has been held that. 
it is ground for demurrer that no bill 
of particulars is attached when re- 
quired. Farwell v. Tyler, 5 Iowa 535. 

[b] In Massachusetts, by statute, 
a declaration for money had and re- 
ceived, lacking a bill of particulars, 
is bad .on demurrer. Brocklehurst, 
etc., Co. v. Marsch, 225 Mass. 3, 113 
NE 646. 

40. Grounds common to all pleas 
or answers see supra §§ 467-486. 

41. Dilatory pleas generally see 
supra § 262 et seq. 

42. Ala.—Lusk v. Champion Reg- 
ister Co., 201 Ala. 596,79 S 16; Town- 
send v. Jeffries, 24 Ala. 329. 
ek nee v. Reardon, 5 Ark. 

Conn.—Levy v. Metropolis Mfg. Co., 
73 Conn. 559, 48 A 429; Avery v. Wet- 
more, Kirby 48. 
¢ Pigs eos v. Davis, 27. Fla. 531, 8 

Ill.— Willard v. Zehr, 215 Tl. 148, 
74 NE 107 [aff 116 Ill. A. 496]; Davids 
v. Peo., 192 Ill. 176, 61 NE 537; Finch 
v. Galigher, 181 Ill. 625, 54 NE 611: 
Chicago, etc., R. Co. v. Jenkins, 103 
Ill. 588; Nixon v. Southwestern Ins. 
Co., 47 Ill. 444. 

Ind.—Higgins v. Pence, 2 Ind. 566; 
Knox v. Golding, 46 Ind. A. 634, 91 
NE 857, 92 NE 986. 

geet mone v. 1 Mass. 


Miss.—John Hall Commn. Co. v. 
Crook, 87 Miss. 445, 40 S 20, 1096. 
N. Y.—Shaw v. Dutcher, 19 Wend. 
216; Brooks v. Patterson, 1 Johns. 
Cas. 328. 
- Dah TOS: Trout, 3 Okl. 260, 41 


Cony, 


vVt.—Culver v. Balch, 23 Vt. 618; 
Jennison v. Hapgood, 2 Aik. 31. 

Wis.—Martin vy. State, ZI Wiss 165; 
43 NW 119. 

Eing.—Rex v. Cooke, 2 B. & C. 618, 
9 ECL 201, 107 Reprint 514; Powell 
v. Fullerton, 2 Be Oar. 420, 126 Re- 
print 1362; Rex v. Clarke, 1 Dowl. & 
R. 48, 16 ECL 17; Herries v.. Jamie- 
son, 5 T. R. 558, 101 Reprint 310. 

See Pridgen v. Andrews, 7 Tex. 461 
(to the effect that if no ground for 
abating the suit is presented by a 
plea in abatement, it may be stricken 
out on motion). 

{a]. In Pennsylvania, the proper 
practice is to raise the question of 
the sufficiency of such a plea by de- 
murrer; but where it is irregular, not 
filed on time, not verified by affida- 
vit, or bad in form, to move to strike. 
Ralph v. Brown, 3 Watts & S. 395; 
Matthews v. Glass, 14 Pa. Dist. 399. 


*By WILLIAM HORGAN (§§ 506-515). 
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demurrer may be general.** 


in abatement will be stricken out.?® 


by statute or rule to be verified by affidavit, a plea 
in abatement which is not so verified is demurrable,*? 
although it may also be stricken on motion.*® Where 
a plea in abatement is joined with a plea in bar, it 


43. Ala.—Humphrey v. Whitten 


17 Ala. 30; Hart v. Turk, 15 Ala: 675; 
Reynolds v. McClure, 13 Ala. 159 
Caldwell v. Mobile Branch State 


Bank, 11 Ala. 549; Elmes v. McKen- 
zie, 5 Ala. 617; Casey v. Cleveland, 7% 
Port. 445. 

Ark.—Wade v. Bridges, 24 Ark. 
569; Wilson v. Shannon, 6 Ark. 196. 

Ill.—Willard v. Zehr, 215 Ill. 148. 
74 NE 107: Finch v. Galigher, 181 Ill. 
6252 NANT ey: 61d. 


10 N® 107. 


Getchell v. Boyd, 44 Me.’ 482: Whid- 
den v. Seelye, 40 Me. 247, 63 AmD 
661; Adams v. Hodsdon, 33 Me. 225; 


Hazzard v. Haskell, 27 Me. 549. 
a ee v. Cony, 1 Mass. 
495. 

N. H.—Clark v. Brown, 6 N. H. 
434. 


A N. Y.—Shaw y. Dutcher, 19 Wend. 
16. 

R. I.—Capwell v. Sipe, 17 R. I. 475, 
23 A-14, 33 AmSR 890; Bullock v. 
Bolles, 9 R. I. 501. 

Vt.—U. S. v. U.S. Fidelity, etc., 
Co., 80 Vt. 84, 66 A 809; State v. Em- 
ery, 5o Vtios87, 7 A 129; Landon'v. 
Roberts, 20 Vt. 286. ‘ 

Va.—Hortons v. Townes, 6 Leigh 
(33 Va.) 47; Mantz v. Hendley, 2 
Tien. & M. (12 Va.) 308. 

Eng.—Lloyd v. Williams, 2 M. & 8S 
484, 105 Reprint 461; Esdaile v. Lund, 
12 M. & W. 607, 152 Reprint 1341. 

Ont.—March v. Burns, 1 U. C. C. P. 
334. 

[a] In a federal court it has been 
held. that, where the ground of de- 
murrer is that a plea contains matter 
in bar, but begins and ends in abate- 
ment, it should be raised by special, 
and not by general, demurrer. Desh- 
ler v. Dodge, 16 How. (U. S.) 622, 14 
L. ed. 1084. 

44. See supra § 48 

45. S.oss-Sheffield Palen ete., Co. 
v. Webster, 183 Ala. 322, 62 S 764: 
Louisville, ete., R. Co. v. State,’ 154 
Ala. 156, 45 S 296; Trabue v. Higden, 
4 Coldw. (Tenn.) 620. See Hoppin v. 
Jenckes, 9 R. I. 102 (where the court, 
in sustaining a general demurrer on 
the ground of duplicity, expressly re- 
fers to and recognizes the rule as stat- 
ed in the text). 

46. See infra § 1002. 

47. Alabama Great Southern R. 
Co. v. Loveman Compress Co., 196 
Ala. 688, 72 S 811; Moore v. Cowan, 
173 Ala. 536, 55 S 903; Beeson v. How- 
ard, 44 Ind. 413; Miller v. Brazil Citi- 
zens’ Bldg., etce., Assoc., 50 Ind. A. 
132, 98 NH 70. 

[a] It is not reversible error to 
sustain a demurrer to an unsworn 
plea in abatement, although the prop- 
er practice is to strike out or reject 
such a plea on motion. Indianapolis, 
etc., R. Co. v. Summers, 28 Ind. 521. 

48. See infra § 1001. 

49. See infra.§ 998 et seq. 

50. Wythe v. Myers, 30 EF. Cas. No. 
18,119, 3 Sawy. 595; Cleveland v. 
Chandler, 3 Stew. (Ala.) 489. But see 
Knox v. Golding, 46 Ind. A. 634, 91 
NE 857, 92 NE 986 (holding, under a 
statute prohibiting the pleading to- 
gether of a plea of abatement and an 
answer in bar, that the plea might 
have been stricken on motion, but the 
same result could be attained by sus- 
taining a demurrer addressed to it). 

51. Pleas or answers in bar gener- 
ally see supra § 314 et seq. 


The common-law rule 
that duplicity in a plea must be objected to by special 
demurrer** applies also to pleas in abatement.*® 
Where not filed in the time or order prescribed, a plea 


PLEADING 


to demurrer.°° 


General. 
Where required 


52. See supra §§ 454, 455. 

53. U. S.—U. S. v. Forbes, 259 Fed. 
585 [aff 268 Fed. 273]. 

Ala.—Union Indemn. Co. v. Web- 
ster, 218 Ala. 468, 118 S 794; Webb v. 
Lowe, 215 Ala. 552, 112 S 138; Ala- 
bama Water Co.:v. Wilson, 214 Ala. 
364, 107 S 821; Porter v. Louisville, 
etc, Rs, Cos.201 Ala.) 469 78S sibs 
Weinstein v. Citizens’ Bank, 200 Ala. 
COeaTUD IS. Oo s  WOULhErEn ® Ets Com Vv. 
Slade, 192 Ala. 568, 68 S 867; Sloss- 
Sheffield Steel, ete., Co. v. Webb, 184 
Ala. 452, 63S 518; Evitt v. Lowery 
Banking Co., 96 Ala. 381, 11 S 442 
Tennessee Valley Bank vy. Avery, 9 
Ala. A. 363, 63 S 813. 

Del.— William Wilkens Co. v. Con- 
solidated Agricultural Chemical Co., 
27 Del. 423, 89 A 5. 

Fla.—Kidd v. Jacksonville, 91 Fla. 
380, 107 S 677; Southern Turpentine 
Co, wv! Douglass, .6UnFlasi424, 05448 
385; Heathcote v. Fairbanks, 60 Fla. 
97, 53 S 950. 

Ill.—Hayward vy. Sencenbaugh, 158 
We ASE: 

Md.—Carroll v. Bowen, 113 Md. 150, 
77 A 128. 

Miss.—Rosamond vy. Carroll Coun- 
ty, LOL Miss; *701;°57 S979. 

Pa.—Pittsburg, ete, R. Co. v. Mt. 
Pleasant, ete., R. Co., 76 Pa. 481; Day 
v. Hamburgh, 1 Browne 75. 

[a] If a plea contains any matter 
of defense, however defectively it may 
be stated, demurrer must be resorted 
to; but if’ the plea contains no ele- 
ment of defense, then a motion to 
strike the plea should be employed. 
U. 8S. v. Forbes, 259 Fed. 585 [aff 268 
Fed, 273). 

[b] Plea which neither traverses 
nor confesses and avoids, but which 
seeks by inference and indirection to 
avoid the cause of action, is demur- 
rable. Engelke, etc., Milling Co. v. 
Grunthal, 46 Fla. 349, 35 S 17. 

[ec] Plea of release in bar of ac- 
tion may be attacked by motion to 
strike or special demurrer, but not 
by general demurrer. Corcoran v. 
Franklin County Coal Co., 249 Ill. A. 


il 

[d] Sufficiency of plea setting up 
fraud is properly tested by demurrer. 
Huffstetler v. Our Home L. Ins. Co., 
60 Pla. 324, 65 S43 Bilorida a ins: 
Co. v. Dillon, 63 Fla. 140, 58 S 643. 

[e] Where pleas are good as to 
some counts of the declaration and 
bad as to other counts, they are de- 
murrable as to the counts to which 
they are not good. Hayward v. Sen- 
cenbaugh, 158 Il. A. 72. 

[f Where pleas of contributory 
negligence do not show to which of 
the counts of the complaint they are 
directed, and are, therefore, presum- 
ably directed to each of them, one of 
which claims punitive damages for 
wanton or intentional injury, it is not 
error to sustain a demurrer to them. 
oes v. Keith, 3 Ala. A. 354, 57 S 

7. 

[g] Special pleas, not drawn out 
under a rule requiring that the facts 
intended to be relied on shall be sug- 


‘gested in the record wherever a party 


pleads specially and such plea be not 
drawn out at length, are demurrable. 
Voigtmann v. Wilmington Trust Bldg. 
Corp., 238) Del. 265, 78 A 920. 

{[h] General demurrer to a plea 
goes to the entire ground of defense, 


‘and not to any specific defect, which 


ean be reached only by a special de- 
murrer. William Wilkens Co. v. Con- 


[$§ 506-507 


may be stricken out on motion,*® but is not subject 


[§ 507] b. Pleas or Answers in Bar®°1—(1) In 
Where its use has not been abolished,°? the 
proper method of determining the sufficiency of a 
plea,®* or of a special traverse,’* or of an answer un- 
der the codes and practice acts,°® or of set-off or coun- 
terclaim,°® is by demurrer. 
to demurrer®? where it presents an issue on material 


A denial is not subject 


solidated Agricultural Chemical Co.,, 


27 Del. 428, 89 A 5. 
54. Beck v. Bethlehem Loading 
Co., 30 Del. 470, 108 A 141. 


55. Conn.—New York, etc., R. Co.- 


v. Hartford Water Comrs., 102 Conn. 
488, 129 A 384. 

Ga.—Ney We ere Clothing Co., 5 
Ga. A. 5325263 143. 

Ida.—Wolter =) Dixon, 29 Ida. 26, 
UES Ve SSO) 

Kan.—Blair v. McQuary, 100 Kan. 
208, 162 P1173, 164 P’262. 

Mont.—MecCormick vy. Shields, 63 
Mont. 9, 205 P 831. 

N. Y.—Strong v. Eckert, 180 App. 
Div. 526, 167 NYS 1069: Metcalfe v- 
Bill Board Pub. Co., 176 App. Div. 
859, 163 NYS. 7572 Bradley, -v.~ Mc= 
Cutcheon, 97 Misc. 412, 161 NYS 394. 

N. -C.—Bargeon v. Seashore Transp. 
Ces LO.Gr INS CR Onn Ags Han 0 Oe 

Okl.—Amsden Lumber Co. v. Wil- 
kinson, 96 OK). 243, 221 RP 513;. Me- 
Ninch v. Northwest Thresher Co., 23 
Okl. 386, 100 P 524, 138 AmSR 803. 

Tex.—Hudson v. Wheeler, 34 Tex. 
356; Hutchinson v. Hamilton, 
(Commn. A.) 14 SW (2d) 823. 

See Combs vy. Frick Co., 162 Ky. 42, 
171 SW 999 (holding that, where de- 
fendants were permitted to answer 
on terms, the sufficiency of an answer 
tendered could be determined on mo- 
tion to strike instead of demurrer). 

[a] Where a plea is open to the 
objection of being sham, irrelevant, 
and redundant, it may be stricken on 
motion, but, to test its sufficiency in 
matters of form or substance, the 
proper practice is to demur. McCor- 
mck v. Shields, 63 Mont. 9, 205 P 


[b] Where the allegations of a 
paragraph were provable under a pri- 
or paragraph of the answer, and were 
raised at the trial and had the at- 
tention of the court, a ruling sus- 
taining a demurrer to such subse- 
quent paragraph was held correct. 
New York, etc., R. Co. v. Hartford 
acu Comrs., 102 Conn. 488, 129 A 

[c] Defendant may not demur to 
answer of codefendant not seeking re- 
lief. Bargeon v. Seashore Transp. 
Co., 196 N. C. 776, 147 SE 299; Vivian 
v. Seashore Transp. Co., 196 N. C. 774, 
147 SE 298; Ballinger v. Thomas, 195 
Ne Ce O17) £42 SSE 7Gle 

56. See infra §§ 512, 513. 

57. Ariz.—Dowdy v. Calvi. 14 Ariz. 
148, 125 P 873: Sherman v. Goodwin, 
11 Ariz. 141, 89 P 517, 12 Ariz. 42, 95 


P12) 

Colo.—Stearns_ vy. Jewel, 27 Colo. 
A. 390, 149 P 846. 

Ind.—Allen v. Adams, 150 Ind. 409, 
50 NE 387; Blake v. Dougtass, 27 
Ind. 416; Scott Vv. ask City Bank, 10 
Ind. A. 94, 87 NE 55 

Towa.—Dean v. Nee MI 201 Iowa 
818, 208 NW 301: Majestic Co. v. Ira 
Db. ‘Davis Co., “170° lowa ‘5; 151. NW 
1069; Stuart v. Anmiller, 27 Towa 
BG Oleson v. Hendrickson, 12 Iowa 


Minn.—C. N. Nelson Lumber Co. v, 
Pelan, 34 Minn. 248, 25 NW 406. 

N. M.—MecMillin v. Boatright, 21 
N: M.. 327,.154 P 704 

N. Y.— Falk v, MacMasters, ase 
App. Div. 357, 188 NYS 795; Lund v. 
Seamen’s Sav. Bank, 37 Barb. 1219-23 
HowPr: 258; Maretzek v. Cauldwell, 
PED IN NG: Super. 715, 19 AbbPr 35; 
Rogers vy. Morton, 46 Mise. 494, 95 
NYS 49; Galbraith v. Daily, 37 Mise. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 507] 


allegations,®°* although argumentative®® or coupled 
with, or contained in, an affirmative defense,®® al- 
though the new matter by itself does not constitute 
But denials may be stricken from 
a defense on motion, thus leaving it open to at- 
Where, however, the denials 
contained therein are neither general nor specific, 
they will not be effectual to save an insufficient de- 
So, where the defense set 


a defense.®* 


tack by demurrer.®? 


fense on demurrer.®? 


up in the answer qualifies the denial, 
it is demurrable.®+ 


A statement intended as a specific denial may be 


whole answer is insufficient, 


156, 74 NYS 837; Coddington v. Union 
Trust Co., 36 Misc. 396, 73 NYS 710° 
Olivella v. New York, ete., R. Co., 31 
Misc. 293, 64 NYS 1086 [aff 51 App 
Div. 612 mem, 64 NYS 1145 mem]; 
Engel v. Georgiades, 140 NYS 93; 
Rice v. O’Conner, 10 AbbPr 362. But 
see Hopkins v. Everett, 6 HowPr 159, 
3 CodeRep 150 (holding conjunctive 
denial demurrable). 

Oh.—American Nat. Co. v. Thomp- 
son Spot Welder Co., 30 Oh. A. 156, 
164 NE 435. 

Okl.—Marshall Mfg. Co. v. Dicker- 
son, 55 Okl. 188, 155 P 224. 

Porto Rico.—Perez vy. Guanica Cen- 
icaee 17 Porto Rico 927. 

S. C.—Southern Cotton Oil Co.’ v. 
Bryant, 136 S. C. 453, 134 SH 508. 

Tex.__Lone Star Gas Co. v. Baccus, 
(Civ. A.) 11 SW (2d)°355; Alsabrook 
v. Bishop, (Civ. A.) 295 SW 646; As- 
tin v. Mosteller, (Civ. A.) 144 SW 
701; Reed v. Walker, (Civ. A.) 130 
SW’ 607. 

Wash.—Schell v. Walla Walla, 44 
Wash. 43, 86 P 1114. 

Wyo.—lIngersoll v. Davis, 14 Wyo. 
120, 82 P 867. 

{a] General demurrer to an an- 
swer containing a general denial can- 
not be sustained. Dowdy v. Calvi, 14 
Ariz. 148, 125 P 873; Sherman v. 
Goodwin, 11 Ariz. 141, 89 P 517, 12 
Ariz. 42, 95 P 121; Majestic Co. v. 
Ira D. Davis Co., 170 Iowa 5, 151 NW 
1069; Marshall Mfg. Co. v. Dickerson, 
55 Okl. 188, 155 P 224; Lone Star Gas 
Cor Vv, Baccus, (Lex. Civ. A.) 11.-S'wW 
(2d) 355; Alsabrook v. Bishop, (Tex. 
Civ. A.) 295 SW 646; Cooper v. Robi- 
schung, (Tex. Civ. A.) 155 SW 1050: 
Reed v. Walker,: (Tex. Civ. A.) 130 
SW 607; Gallagher v. Heidenheimer, 
OIMexweAL Olive Cas, ($1574) 

{b] Where an answer contains a 
denial of the essential facts of the 
complaint, a general demurrer to the 
whole answer cannot be_ sustained. 
Perez v. Guanica Centrale, 17 Porto 
Rico 927. 

Defense equivalent to, or provable 
under, general denial see infra § 508. 

58. In re Bridgeport Title, Co., etc., 
(Conn.) 145 A 151; Seymour Water 
Co. v. Lebline, 195 Ind. 481, 144 NE 
30, 145 NE 764. 

Tal An answer presenting no is- 
suable fact upon which plaintiff can 
take issue, although specially deny- 
ing certain facts alleged in the com- 
plaint and containing conclusions of 
law, is subject to demurrer. Indian 
Refining Co. v. Taylor, 195 Ind. 223 


143 NE 682; Hanks v. Lee, 57 Utah 
537, rp P 302. And see cases supra 
note 5 


Tb] Bit denials by some defend- 
ants of matters wholly immaterial as 
to them cannot be said to be a Ssuffi- 
cient answer to the complaint, and 
are demurrable. Baum v. Sporborg, 
146 App. Div. 537, 131 NYS 267. 

[c] A negative pregnant is bad on 
special demurrer. Howk v. Pollard, 
6 Blackf. (Ind.) 108. 

' 59. Seymour Water Co. v. Lebline, 
195 Ind. 481, 144 NE 30, 145 NIX 764; 
Adams v. Pittsburgh, etc. R. Co. 165 
Ind. 648, 74 NE 991. But see Sims v. 
Fletcher Sav., ete., Co., (Ind. A.) 136 
NE 26 (holding that, where the sec- 


ond paragraph of an answer was but 
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and the 


taken advantage 


an argumentative denial, and the 
facts therein were provable under the 
general denial in the first paragraph, 
which had not been withdrawn when 
the demurrer to the second paragraph 
was sustained, there was no error in 
sustaining a demurrer and it was not 
made harmful or erroneous by the 
subsequent withdrawal of the general 
denial). 

fa] An argumentative denial (1) 
is sufficient to withstand a demurrer 
for want of facts (Hostetter v. Au- 
man, 119 Ind. 7, 20 NE 506), (2) is 
not subject to general demurrer 
es Iron Works v. Coster, 56 

Nw de ses 515: 28.,.4.4592 Dime Sav. 
Inst. v. Hoboken, 42 N. J. L. 283), 
(3) but may be stricken on motion 
(Dime Sav. Inst. v. Hoboken, supra; 
and infra § 984 et seq.). 

Argumentative denials generally 
see supra §§ 220-225, 328 et seq. 

60. U. S.—De St. Aubin v. Paul 
Guenther, Inc., 232 Fed. 411. 


Ariz.cSherman vy. Goodwin, 11 
Ariz, 147,189" BP 517%: 
Colo.—Boggs v. Lumbar, 75 Colo. 


212, 225 P 266. 

Ida.—Dearing v. Hockersmith, 
Ida. 140, 186 P. 994. 

Ind.—Allen vy. Adams, 150 Ind. 409, 
50 NE 387; Blake v. Douglass, 27 Ind. 
416: 


25 


Kan.—Rust v. Rutherford, 95 Kan. 
152, 147 P 805. 

N. Y.—-Richards v. London, etc., 
Guarantee, ete., Co., 173 App. Div. 


882, 157 NYS—-930; Uggla v. Brokaw, 
77 App. Div. 310, 79 NYS 244; Holmes 
v. Northern Pac. R. Co., 65 App. Div. 
49, 72 NYS 476; Wintringham_v. 
Whitney, 1 App. Div. 219, 37 NYS 
188; Fletcher v. Jones, 64 Hun 274, 
19 NYS 47; Patten v. Harper’s Week- 
ly Corp., 93 Mise. 368,158 NYS 70; 
Blaut v. Blaut, 41 Mise. 572, 85 NYS 
1463) Black, -v. iGibbs, _ 158? NYiSi169: 
Contra Carter yv. Eighth Ward Bank, 
33 Misc. 128, 67 NYS 300; Cruikshank 
v. Press Pub. Co., 32 Misc. 152, 65 
NYS 678 [aff 59 App. Div. 620, 60 
NYS 1133]; Green v. Brown, 22 Misc. 


279, 49 NYS 163. 
S. D.—Redwater Land, etc., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. 


Tex.—Lone Star Gas Co. v. Baccus, 
(Civ. AS) OEE SW -(@d)" 355. 

See Clavet v. Forgues, (Que.) 17 
RevdeJur 22 (where a general denial 
and special grounds are set forth in a 
plea, plaintiff should not demur, but 
should move that defendant be or- 
dered to choose one of these contra- 
dictory grounds of defense). 

But see Adkins v. Arnold, 32 Okl. 
£67; 121 "RP 186 afi 235. U.5S. 40%. 35. 
SCt 118, 59 L. ed. 294] (holding that 
sustaining a demurrer to an answer 
containing general denial was not er- 


ror where affirmative averments were 


inconsistent with the general denial). 

Contra Sukeforth y. Lord, 87 Cal. 
399,25 P 497: 

[a] Defense consisting either in 
form or substance of a denial is not 
open to demurrer. Bulova v. BE. L. 
Barnett, Inc., 111. Mise. 150, 181 NYS 
247 [mod on other grounds 193 App. 
Div. 161, 183 NYS 495]. 

[b] Where a denial of a material 
allegation of the complaint is joined 
with new matter, and both are 


i 
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tested by a demurrer to ascertain its sufficiency,®® 
and specific denials of facts alleged in the com- 
plaint and admissible under a general denial also 
pleaded are demurrable.°° 
der code or practice act, a general denial may be 
stricken on demurrer.®* 
under the common-law system of pleading demur- 
rable,*’ although, where an inappropriate form is 
used, it may be reached by demurrer.°®® 
special defense, filed with the general issue, is not 
subject to demurrer,‘® and defects therein can be 


Where not allowable un- 


Nor is the general issue 
A notice of 


of only by motion to reject it or by 


pleaded as a separate defense, such 
so-called defense is not demurrable. 
Onderdonk v. Peale, 104 App. Div. 
195) 9s IN VS 7505. 

[ce] Where a party incorporates 
special traverses with matter in con- 
fession and avoidance, the traverses 
cannot be regarded, and may render 
the plea good as against demurrer. 
De St. Aubin v. Paul Guenther, Inc., 
232 Hed. 411. 

yee inconsistent defenses see 
supra § 2 

61. over v. North American Coal, 

Co., 37) N. BD; 319, 163. Nwe 1061s 

[a] In North Dakota, under Comp. 
EA GOES) Sm 45.2. permitting plaintiff 
to demur to an answer containing 
new matter, when upon its face it 
does not constitute a counterclaim or 
defense, an answer containing a 
qualified general denial, with new 
matter constituting neither counter- 
claim nor defense, was held subject 
to demurrer. Beyer v. North Ameri- 


cam Coal, ete: Co.) (374 N-2D.319) 63 
NW 1061. 
fb] An abortive effort to state a 


defense has been held demurrable, al- 
though amounting to little more than 
a denial. Black v. Strang, 167 App. 
Div: 149, 152 NYS 515. 

62., Bulova v. E. L. Barnett, Inc., 
TIS eVApp. Dive 61s 1 es NYS 495; 
Clarkin v. New York, 91 Misc. 98, 154 
NYS 1019 [rev on other grounds 173 
App. Div. 904 mem, 167 NYS 1120 
mem]; Rogers v. Morton, 46 Misc. 
494, 95 NYS 49; Schieffelin v. Hylan, 
178 NYS 652 faff 190 App. Div. 903 
mem, 179 NYS 949 mem); Rice v. 
O’Connor, 10 AbbPr (N. Y.) 362. 

[a] Answer setting up new mat- 
ter not constituting a defense, but 
which contains denials, is not demur- 
rable until the denials have been 
stricken on motion. Barber v. David- 
son, 62 Misc. 552, 115 NYS 819 [aff 
134 App. Div. 962 mem, 119 NYS 1113 


mem]. 

63. W. N. Stevenson & Co., Ine. v. 
Vietor, 182 NYS 88. 

64. Sukeforth v. Lord, 87 Cal. 399, 
Zoe Py 49%. 

65. Shillito v. Merchants’, etc., Ins. 
Co., 3 Oh. Dec. (Reprint) 120, 3 


Wkly LGaz 296 [aff 15 Oh. St. 559, 86 
AmD 491]. 

66. Tewksbury v. Howard, 138 
Ind. 103, 37 NE 355; Ensey v. Cleve- 
land, etc., R. Co., 10 Ind. 178: Gifford 
v. Hess, 15 Ind. A. 450, 48 NE 906. 

67. Richey v. Johnson, 21 Ga. A. 
41, 98 SE 514; McMillan v. Jackson- 
ville Fourth Nat. Bank, 18 Ga. A. 445, 
89 SE 635. 

[a]. Answer making general denial 
of indebtedness is but a plea of the 
general issue, and demurrable.. John- 
son v. Cobb. 100 Ga. 139, 28 SE 72. 

68. Tennessee L., etc., Ins. Co. v. 
Foster, 212 Ala. 70, 101 S. 765. 

69. Cleveland v. Skinner, 56 Tl. 
500; Dyer v. Cleaveland, 18 Vt. 241. 
But see Hill v. Hyde, 219 Ala. 4155; 
121 S. 510 (holding that, while a plea 
of not guilty is irrelevant in assump- 
sit, where it is in the form prescribed 
by statute, it is not subject to de- 
murrer, motion to strike being the 
proper remedy). 

70. Conn.—Hawley v. Middlebrook, 
28 Conn. 527. 
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objection to the introduction of evidence thereun- 
And the same rule apples to grounds of de- 
fense filed with the general issue,‘? and to the plea of 
general issue “by statute.”7* A plea or answer which 
does not set forth any valid defense is insufficient in 
So a plea or answer 
is demurrable if it leaves out some material averment 
attempts to put in 
issue more than is alleged,’® states conclusions in- 


der.‘1 


substanee, and is demurrable.*+ 


essential to the defense set up,*® 


Ill.—Bailey v. Valley Nat. Bank, 
D2 Lideso2, 1.9 ONE 695. fatt "20 Tr: A. 
642]; Hunt v. Weir, 29 Ill. 83; Burg- 
win v. Babcock, 11 Ill. 28. 

Miss.—New Orleans, etc.,. RisCes. va 

Wallace, 50 Miss. 244; Wren v. Hoff- 
man, 41 Miss. 616. 
: N. H.—Piper -v. Boston; ete, R> 
Cosiiba NofEl. 48D. 56 Ax LO diss. Piper 
v. Boston, etc., R. Co.; 75 N. H. 228, 
W2eAwd 024+) Pike lv. Laylor,.49 No 
124; Folsom v. Brawn, 25 N. H. 114; 
Leslie v. Harlow, 18 N. H. 518. 

N. Y.—Lowry v. Hall, 1 Hill 663. 

Oh.—Sutliff v. Gilbert, 8 Oh. 405; 
Whiton v. Ripley, 1 Oh. Dec. (Re- 
print) 133, 2 WestLJ 406. 
Pa.—Robinson v. Eldridge, 10 Serg. 
& R. 140. 

Tenn.—Nashville, ete., R. Co. v. 
Conk, 11 Heisk. 575; Brady v. Was- 
son, 6 Heisk. 131; West v. Tylor, 2 
Coldw. 96. 

Vt.—Campbell v. Camp, 69 Vt. 97, 


87 A. 238; Nott v. Stoddard, 38 Vt. 
25, 88 AmD. 633; Rice v. Pollard, 1 
Tyler 230. 


Wis.—Fowler v. Colton, 1 Pinn. 331. 

N. B.—Ladds v. Vernon, 14 N. B. 
850; Dowling v. Trites, 7 N. B. 520. 

[a] In Maine (1), the rule is differ- 
ent, and the brief statement, being a 
substitute for a plea in bar at com- 
mon law, is demurrable. Miller v. 
Waldoborough Packing Co., 88 Me. 
605, 34 A. 527; »Corthell v. Holmes, 
87 Me. 24, 32 A. 715. (2) And a brief 
statement, filed with the general is- 
sue in an action at law, and setting 
up a claim for equitable relief, as al- 
lowed by Law and Equity Act (1893) 
e 217 § 4, is subject to demurrer on 
proper grounds. Miller v. Waldobor- 
ough Packing Co., supra; Corthell v. 
Holmes, supra; Moore v. Knowles, 65 


Me. 493; Stevens v. Doherty, 65 
Me. 94. 
{b] Where demurrer was sus- 


tained to a brief statement contain- 
ing matter which could have been in- 
troduced under the general issue, it 
was held harmless error. Piper v. 
BOsStOiy Cte:n dt. COs da N.. Hy 4353575. 
A 1041. 

71. Piper v. Boston, ete., R. Co., 75 
INARLS & 298" 72 A 1024; and infra § 1013 
et seq. 

72. O. L. Standard Dry Goods Co. 
v. Hale, 148 Va. 640, 139 SE 300. 

73. Cairns: (Vv; Ottawa Water 
CGomrss 25) Of C..-C.0b) (Ont. 55. 

74. U. S.—American Confection- 
ery Co. v. North British, etc., Ins. 
Co., 199 Fed. 195. 

Ark.—Dickerson v. Hamby, 96 Ark. 
163, 131 SW 674. 

Fla.—Bass v. Geiger, 73 Fla: 312, 73 
S 796; Johnson v. Florida Hast 
Coast R. Co., 66 Fla. 415, 68 S 713, 50 
LRANS 561,. AnnCas1916C 1210. 

Ga.—Linam v. Anderson, 12 Ga. a 
735, 78 SE 424; Moore v. H. 
Smith Mach. Co., 4 Ga. A. 151, 60 Hi 
1035; Thomas v. Siesel, 2 Ga. A. 663, 


58 SE -1131. 

Ill_—Peo. v. Sullivant Tp. High- 
ways Comrs., 270 Ill. 141, 110 NE 
347; Leathe v. Thomas, 109 Til. A. 434 
[aff 218 Til 246575 NE 810]. 

Ind. —Sullivan’ County v. Riggs, 68 
Ind. A. 2638. 117 NE 214. 

Iowa.—Walker v. Pumphrey, 82 
Iowa 487, 48 NW 928. 

Ky=—Shadoan v. Hutchinson, 206 
Ky. 249, 267 SW 150; McFeena v. 
Paris Home Tel., etc., Co., 190 Ky. 
299, 227 S.W. 450; Woodward v. Kohn, 


1 Ky. Op. 99. 


PLEADING 


Miss.—Hawkins v. Mississippi, etc., 
R. Co., 35 Miss. 688. 

N. M.—Gallup v. Gallup Electric 
Light, etce., Co., 29 N. M. 610, 225 P. 
724; Worthington y. Tipton, 24 N. M. 
SON ehas 1048. 

IN; rays. 
Conve Stidanater Monee 226 N. Y. 
94, 123 NE 146; McCready v. Larkin, 
173 App. Div. 858, 160 NYS 489; Ward 
v. Chelsea Exch. Bank, 153 App. Div. 
638, 1388 NYS 720; Baum v. Sposborg, 
146 App. Div. 537, 1381 NYS 267; Mer- 
ritt v. Millard, 18 N. Y. Super. 645; 
Rice v. Rice, 191 NYS: 75. 

Okl.—Gregg v. Oklahoma _ State 
Banks 72 OK 93, ioe Molioe 

S. C.—Burkhalter v. Townsend, 139 
S. C. 324, 138 SE 34. 


Vt.—Johnson v. Jones, 84 Vt. 49, 
TT A946: 

Newfoundl.—Dryer v. Smith, 6 
Newfoundl. 268, 323. 


[a] Answer merely alleging that 
the petition did not truly set forth 
all the matters of fact therein stated, 
without setting forth in what respect 
it failed truly to state any fact, or 
specifying any fact upon which an 
issue could be formed, is demurrable. 
Peo. v. Sullivant Tp. Highways 
, 270 Ill. 141, 110 NB 347. 

[b] Defense of the statute of lim- 
itations, where it appears upon the 
pleadings that the period has not ex- 
pired, is insufficient and subject to 
demurrer. Hayward v. Sencenbaugh, 
L581 AL 2: 

[ce] Special plea averring untrue 
facts should be attacked by reply in- 
stead of demurrer. Little v. Blue 
pose Motor Coach Co., 244 Ill. A. 


{[d] When facts estopping defend- 
ant from setting up a defense appear 
on the face of the pleadings, the an- 
swer pleading such defense is demur- 
ie French v. Blanchard, 16 Ind. 

75. Silvers v. Grossman, 183 Cal. 
696,, 192° Ps 534. 

76. Woodruff v. Davis, 20 Un Cu Qe 
B. (Ont.) 404. 

[a] Plea attempting to put in is- 
sue tresp2cs to several closes, where 
plaintiff complains of trespass to .only 
one, is demurrable. Woodruff v. Da- 
vis, 2 U. C. Q. B. (Ont.) 404. 

77. Moultrie v. J. S. Schofield’s 
Sons Co., 6 Ga. A. 464, 65 SE 315; 
Twidwell v. Smith, 158 Ill. A. 142; 
New York Pneumatic Service Co. v. 
PB: “TY... Cox v\Contri.-Ca. Visi tLApp. Din, 
1, 175 NYS 153; Sexton v. Violett, 6 
Que. Pr. 413. 

[a] Legal conclusions.—The court 
will not strike out upon demurrer le- 
gal propositions set forth in a plea 


which do not require proof. Sexton 
v. Violett, 6 Que. Pr. 413. 
[b] Where a plea of fraud 


stripped of conclusions of law fails 
to set forth specific facts amounting 
to fraud, it may properly be stricken 
on demurrer. Moultrie v. J. S. Scho- 
perc’: Sons Co., 6 Ga. A. 464, 65 SH 
v 

{c] In Indiana allegations of con- 
clusions are sufficient to withstand a 
general demurrer where there is no 
motion to make such allegations spe- 
cific by stating the facts from which 
they are drawn. State v. Farris, 197 
Ind. 128, 150 NE 18. 

78. Linam v. Anderson, 12 Ga. A. 
735, 78 SEH 424; Germofert Mfg. Co. 
Vv. Scruggs, 97: Se GC. 396, 81 SE 667; 
Germofert Mfg. Co. v. ‘Delleney, 97 


[§ 507 


stead of facts,*7 or Here the matter set up is irrele- 

vant or immaterial." 
and uncertain, it may be reached in some jurisdic- 
tions by special demurrer, ‘® and in other jurisdic- 
tions the remedy is by motion to make more definite 
and certain.’° But if the plea or answer sets up facts 
which show, if proved, that plaintiff has no eause of 
action, it is good on demurrer,*! and where an an- 
swer in some part sets up proper matter of defense, 


Where an answer is indefinite 


S. C. 395, 81 SE 667; Germofert Mfg. 
Co. v. Castles, 97 S. C. 389, 81 SE 665. 
See Wilder v. Wilder, 138 Ga. 573, 75 
SE 654 (there was no error in over- 
ruling grounds of demurrer relating 
to the relevancy of averments in the 
answer which might properly be con- 
strued as matters of inducement to 
the material averments of defense). 
But see Rice v. Rice, 191 NYS 75 
(holding that to raise the question of 
redundancy or irrelevancy a motion 
to strike was proper). 

[a] In Quebec an irrelevant or im- 
material plea will be struck on an in- 
scription in law. Peloquin v. Plante, 
20 Que. Pr. 237; Bourassa v. Bouras- 
sa, 18 Que. Pr. 135; Jacques v. Waldt, 
10 Que. Pr. 46; Poulin v. Sekyer, 9 
QuewPr DOr 
Hydraulic, ete., Co., 4 Que. Pr. 314. 

79. Atlantic Coast Line R. Co. v. 
Hart Lumber Co., 2 Ga. A. 88, 58 SE 
316; Peo. v. Chicago Bd. of Trade, 
224 Ill. 370, 79 NE 611 [aff 125 Ill. A. 
20]; Stephens v. Doxey, 58 Utah 196, 
198 P 261. 

[a] Objection that an answer is 
not sufficiently certain in that the 
denials are too general may be taken 
by special demurrer. Peo. v. Chicago 
Bd. of Trade, 224 Il. 370, 79 NE 611 
Laff 125 Ill. A. 20]. 

[b] An affirmative plea lacking in 
certainty and showing no reason why 
defendant cannot make it more cer- 
tain should, where the defects are 
specifically pointed out by demurrer, 
be stricken, unless amended. _ Atlan- 
tie Coast Line R. Co. v. Hart Lumber 
Co., 2 Ga. A. 88, 58 SE 316. 

80. See infra § 1030. 

81. Ala.—wNeighbors  v. 
dale, 206 Ala. 595, 91 S 478. 

Fla.—Dowling v. Fidelity Mut. L. 
Ins. Co., 81 Fla, 222, 87 S 749; Ham- 
mers v. Southern Express Co., 80 Fla. 
51, 85 S 246; Tedder v. Green, 79 
Fla. 584, 84 S 623. 

Ga.—Tharpe y. Griffin, 144 Ga. 486, 
87 SE 479: Ford v. Serenado Mfg. Co., 
27 Ga. A. 535, 109 SH 415. 

N. Y.— Belton v. Fi Stene oOo mena. 

593, 17 NE 225, 4 AmSR "495: 

N. C.—Bar geon v. Seashore Transp. 
Co.,- 196 N: Cr 776, 1475SH 299: 

Okl.—Brown v. Savage, 78 Okl. 89, 
189 P 168; Gillum vy. Anglin, 44 Okl. 
684, 145 P 1145. 

Tex.—Smith v. Jaggers, (Civ. A.) 
16 SW (2d) 969. 

[a] Sufficiency of answer on de- 
murrer must be determined by the 
test of whether it alleges facts which 
on their face show that plaintiff has 
no right of action. MeCorkle v. Herr- 
man,.117 N. Y.. 297, 22 NE 948. 

{[b] Where facts are pleaded 
which support by rational inference 
of fact the necessary conclusion, and 
that conclusion is expressly alleged, 
the plea will be deemed sufficient as 
against demurrer. Neighbors v. Lau- 
derdale, 206 Ala. 595, 91 S 478. 

[c] Where a plea contains aver- 
ments of ultimate facts sufficient to 
permit defendant to offer proof of its 
material averments, it is sufficient. 
McDaniel v. Harrell, 81 Fla. 66, 87 S 
631, 13, AUR. 1333: 

[a] Where the portion of a plea 


Lauder- 


excepted to should be considered in | 


connection with the other parts of 
such plea, and if, when so considered, 
the portion excepted to is found to 
be material to the other portions, and 
with which a valid plea would be pre- 
sented free of imperfections charged 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


West v. Lachine Rapids. 
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striking out the answer in its entirety on general de- | 
murrer is error.S? Hach defense of several to which 
demurrer is interposed must stand on its own alle- 
gations. A general demurrer as a rule will only 
he to a plea which on its face does not present a de- 
fense to the action,** but a defense which, if called 
to the attention of the court, can be cured, but which, 
if not pointed out, is not fatal to the plea, must be 
reached by special demurrer.*® So a general demur- 
rer to the answer will not reach defects of form,’® 
and an answer, althougl defective, will resist a gen- 
eral demurrer if it contains any matter of substantial 
right which defendant can properly present.87 <A 
defendant cannot be deprived of a defense by alle- 
gations in the complaint negativing it;*8 and hence a 
defense is not demurrable because it sets up a de- 
fense so negatived in the complaint.8® Where alter- 
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native pleading is permissible,®® a paragraph of an 
answer setting up an oral contract is not rendered de- 
murrable by another paragraph alleging, in the al- 
ternative, a written contract.°! Under a code provi- 
sion permitting a defendant in his answer to set forth 
as many grounds of defense, whether legal or equita- 
ble, as he shall have,®? an equitable defense to an ac- 
tion at law is not demurrable.®* Under a code pro- 
viding that the only ground for a demurrer to a de- 
fense shall be that it is “insufficient in law, on the 
face thereof,’’®4 a defense not containing new matter 
has been held subject to demurrer ;°* and a demurrer, 
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under such a statute, upon the ground that the an- 
swer fails to state facts “sufficient to constitute an 
answer,” is not effective.°® Under a code provision 
that, if any pleading is defective in showing a sub- 
stantial cause of action or defense, it shall be ground 
of demurrer, an objection that a plea or answer does 
not state a substantial defense cannot be made by mo- 
tion to strike.°’ At common law omission to crave 
oyer when oyer should be craved has been held 
ground for demurrer,®*® as has merely giving notice 
of special matter when it should be pleaded.°® Where 
a short form of plea is allowable by consent,’ and it 
is drawn out to some extent, and not pleaded by name 
only, the want of a material averment makes it de- 
murrable,? and such a plea is open to special demur- 
rer where the record shows no consent.? Where two 
pleas set up substantially the same defense, defend- 
ant may be compelled to elect, but the defect cannot 
be reached by demurrer. Where a demurrer lies 
only to a defense or counterclaim,® matter pleaded in ‘ 
mitigation of damages is not demurrable.°® 

[§ 508] (2) Defenses Equivalent to, or Provable 
under, General Issue or General Denial.? At com- 
mon law, while there are decisions to the effect that a 
demurrer® or motion to strike® will not lie, the gen- 
eral rule is that a demurrer will lie to a special plea 
which merely amounts to, or merely sets up, matter 
available under the general issue;1° this rule having 
been recognized by early decisions of many jurisdic- 


therein by the exception, the excep-] demand is irregular, 


tion should be overruled. 
Nat. Bank v. Jordan, 
17 SW (2d) 84. 

[e] Agreement made in foreign 
country.—In an action for reimburse- 
ment of moneys paid by plaintiff at 
the request of defendants in honoring 
defendant’s drafts, where there was 
a current account running between 
the parties under an agreement made 
in a foreign country, a defense based 
on the laws of such foreign country 
was good as against demurrer on the 
ground that the laws of New York 
governed, in that payments were 
made therein, since in such case the 
rights of the parties should be re- 
served for the consideration of the 
trial court, which, after the evidence 
is all in, would be in a position to de- 
termine whether the contract is to be 
interpreted under the laws of the for- 
eign country or under the laws of 
New York. Hagenaers v. Caballero, 
HSS. App. Divals80) 18% NWS) 17 9¢ 

82. Ala.—Western Union Tel. Co. 
v. Saunders, 164 Ala. 234,.51 S 176, 
137 AmSR 365. ; 

Ga.—Burgess y. Calhoun Nat. Bank, 
154 Ga. 193, 113 SE 800. 

Ky. — Gray v. Garrison, 2 KyL 218, 
Diaviky.. Ope 194 Partlow v. Clark, 3 
Ky. Op. 502. 

N. Y.—Troy Auto. Exch. v. Home 
Ins. Co., 102 Mise. 331, 169 NYS 796. 

Porto Rico.—Perez v. Guanica Cen- 
trale, 17 Porto Rico 927. 

[a] Where one defense is good 
and another bad, demurrer will not 
lie, a motion to strike out the imper- 
fect part being the proper practice. 
Western Union Tel. Cp. v. Saunders, 
164 Ala. 234, 51S 176, 137 AmSR 35. 

83. Integrity Sav. 'Bldg., etc., AS- 
soc. v. Nixdorf, (Wis.) 223 NW 433. 

84. Leathe v. Thomas, 109 Ill. A. 
434 [aff 218 Ill. 246, 75 NE 810, 4 


AnnCas 79]. 

85. Millikin Nat. Bank v. Geb- 
hart, 244 Ill. A. 38; Leathe v. Thom- 
as, 109 Ill. A. 484 [aff 218 Ill. 246, 75 
NE 810, 4 AnnCas 79]. 

86. Short v. Jordan, 39 Ga. A. 45, 
146 SE 31; Oberreich v. Foster, 152 
Tile yAd Abe Williams y. Warnell, 28 


In Quebec (1) an irregular 
plea is properly attacked by an ex- 
ception to the form. Jones v. Mon- 
treal, 8 Que. Pr. 23. (2) So if a cross 


Republic 
(Tex. Civ. Az) 


the irregularity ] 1030. 
should be moved against by way of 88. Anderson v. Granville Coal Co., 
exception to the form, and not by ex-| 205 Ky. 111, 265 SW 472. 
ception in law. Hendershot v. Mon- 89. Anderson v. Granville Coal Co. ¥ 
treal Locomotive, etc., Co., Ltd., supra. See also supra § 165 
Que: Pr. 145. 90. See supra § 91. 

[b] Defense defectively pleaded, 91. Taylor Milling Co. v.. Ameri- 
but which is good in substance, can]|can Bag Co., (Tex. Civ. A.) 230 SW 
only be reached by special demurrer | 782. 
pointing out the defects. Short v. [a] Alternative contradictory 


Jordan, 39 Ga. A. 45, 146 SE 31. 

[c] Under a code provision abol- 
ishing special demurrers, where de- 
fects in the answer are matters of 
form, such as allegations of matters 
of evidence receivable under denials, 
uncertainty, ambiguity, inferential 
allegations, and the like, it has been 
held that the remedy is by motion 
to strike. Stong v. Eckert, 180 App. 
Div. 526, 167. NYS ‘1069. 

Lack of affidavit or verification see 
supra § 485. 

87. Ark.—Jennings v. Bouldin, 98 
Ark. 105, 134 SW _ 948. 

Ga.—Citizens’ First Nat. Bank v. 
Jones, 161 Ga. 655, 131 SE 529, 43 
ALR-1059; Jackson v. McCalla, 133 
Ga. 749, 66 SE 918; Rounsaville v. 
Leonard Mfg. Co., 127 Ga. 735, 56 SE 
1030; Linam y. Anderson, 12 Ga. A. 
735, 78 SE 424; Medlock v. Wood, 4 
Ga. A. 368, 61 SE 516. 

Iowa.—Holbert v. Keller, 161 Iowa 
723, 142 NW 962. 

Tex.—Garrett v. Kelley, (Civ. A.) 
6 SW (2d) 414; Bolt v. State Sav. 
Bank, (Civ. A.) 179 SW°1119; Brown 
v. Davis, (Civ. A.) 178 SW 842; Vick- 
rey v. Dockray, (Civ. A.) 158 SW 1160. 

Vt.—Cloutier v. Devereaux, 100 Vt. 
187, 136 A.28. 

[a] Demurrer attacking a plea as 
being insufficient in law is a ‘‘general 
demurrer,’ and brings into question 
only the substance of the plea. Home 
InsyCosev. Swann, 734) Gaiv AD19, 129 
SE 70. 

[b] Plea sufficient to admit evi- 
dence to establish the case it seeks 
to make out cannot be disregarded or 
treated as a nullity until its legal 
sufficiency is questioned by special 
demurrer or exception. Garrett v. 
Kelley, (Tex. Civ. A.) 6 SW (2d) 414. 

[c] Where facts are defectively 
stated in an answer, the remedy is 
by motion to make more definite and 
cenbaany, and not by demurrer. Hillis 


pleas.—Where alternative pleas are 
permissible, a paragraph in an an- 
swer alleging that an oral contract 
is not demurrable, notwithstanding 
other paragraphs set out written or- 
ders and letters of confirmation, and 
alleging that if defendant was mis- 
taken as to the contract being verbal, 
the exhibits set out should be held to 
show that it was in writing, the first 
paragraph is not demurrable. Taylor 
Milling Co. v. American Bag Co., 
(Tex. Civ. A.) 230 SW 782. 

92. See supra § 248 et seq. 

93. Crawford County Bank vy. Bol- 
ton, 87 Ark. 142, 112 SW 398. 

94. See statutory provisions. 

95. Bagdon v. Philadelphia, etce., 
Coal, ete., Co., 178 App. Div. 662, 165 
NYS 910; George v. New York, 42 
Mise. 270, 86 NYS 610. 

96. Malon vy. Scholler, 48 Ind. A. 
691, 96 NE 499. 

97. American Confectionery Co. v. 
Ronee British, ete., Ins. Co., 199 Fed. 

98. 21 Ala. 
OL 


99. Pulhamus y. Pursel, 2 PaLJR 
1413 Pals =399) 

1. See supra § 324. 

2. Pollard v. Stanton, 5 Ala. 451; 
Gayle v. Randle, 4 Port. (Ala.) 232. 

8. Haak v. Breidenbach, 6 Binn. 
(Pa:) (12: 

4. Lawson v. State, 10 Ark. 28, 50 
AmD 238. 

5. See statutory provisions. 

6. Backer v. Penn Lubricating Co., 
162 Fed. 627, 89 CCA 419; Prividi v. 
O’Brien, 46 Misc. 56, 91 NYS 324; 
eee v. Bohm, 32 Misc. 638, 66 NYS 

$0. 

7. Plea amounting to general is- 
sue see Supra § 327. 

8. Crandall v. Gallup, 12 Conn. 
365; Whittelsey v. Wolcott, 2 Day 
(Conn.) 431. 

9. Noble v. Travelers’ Ins. Co., (N- 


Goldsticker v. Stetson, 


Fordyce First Nat. Bank, 1638 Ark.| J. Sup.) 51 A 622. 


171, 260 SW 714. And see infra § 


10. U. S—Van Avery v. Phenix 
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tions which have since adopted codes;11 and usually | 
it has been held that the demurrer must be special*? 
and net general;!* and there are cases holding that, 
where special demurrers have been abolished,'* the 
defect cannot be reached by demurrer+® and resort 


must be had to motion to strike.t® 


practice it is held in some jurisdictions that a defense 
setting up new matter is not subject to demurrer be- 
cause such matter is provable under a general de- 
nial,!7 but in others the rule is otherwise.*® 
ceding that no demurrer lies, yet the sustaining of a 
demurrer to such a special defense is harmless er- 


Ins: Co., 23 FE. Cass No. 16,329, 5) Biss: 
193. See Parker v. Lewis, 18 F. Cas. 
No. 10,741a, Hempst. 72 (holding that 
a motion to strike was the proper rem- 
edy where a second plea was filed 
after demurrer’ sustained, which 
amounted to the general issue). 

Ala.—Birmingham Baptist Hospital 
Vembranton.s chon Ala, 820) 113 Soe 
Khl v. J. R. Watkins Medical Co., 216 
Ala. 69) 112 S 426; ‘Coker’ v. Coker; 
209 Ala. 295, 96 S 201; Moore v. Cow- 
an, 173 Ala. 536, 55 S 903; Comer v. 
Franklin, 169 Ala. 573,53 S797; Hug- 
gins v. Southern R. Co., 159 Ala. 189, 
49 S 299; Western R. Co. v. Russell, 
144 Ala. 142, 39 S 311; Montgomery 
Stoke Covwe Hastings) J3airAlay 432° 
35 S 412; Postal Tel..Cable Co. v. 
Jones, 133 Ala. 217, 32 S. 500; Bibby 
Va bnomasy slob Alla 63505631 1S) 6432s 
Sunny South Grain Co. v. National 
Feed Co., 20 Ala. A. 145, 101 S 542 
[certiorari den 211 Ala. 615, 101 S 
546]; Fries v. Acme White Lead, etc., 
Works, 18 Ala. A. 267, 92 S 34 [certi- 
orari den 207 Ala. 225, 92 S 423]; 
McAdoo v. Booker, 17 Ala. A. 623, 88 
S$ 196; Southern R. Co. v. Slaton, 16 
Ala. A. 194, 76 S 478; Louisiana Lum- 
bexuCo. Vind. Barriors Lumber eCo,, 9 
Ala. A. 383, 63 S 788; Taxicab Co. v. 
Grant, 3 Ala. A. 393, 57 S 141. 

Fla.—Atlantic Coast Line R. Co. v. 
Roe, 91 Fla. 762, 109 S 205; Pensacola 
Gas Co. v. Pebley, 25 Fla. 381, 50 S 
593; Wade v. Doyle, 17 Fla. 522. 

Il].—Benes vy. Bankers’ L. Ins. Co., 
282 Ill. 236, 118 NE 448 [rev 204 Ill. 
A. 425]; Finch v. Zenith Furnace 
Co., 245. Ill. 586, 92 NE 521 [aff 146 
Ill. A. 257]; Ogden v. Lucas, 48 II1. 
492°. Manny yv..Rixfords; 44 TM t293 
Governor v. Lagow, 43 Ill. 134; 
Johnston v. Ewing Female Univ., 35 
Ill. 518; Knoebel v. Kircher, 33 I11. 
308; Abrams v. Pomeroy, 13 Ill. 133; 
OOK AV, PCcott, 16s LM 833 "opty we 
Yordy, 200 Ill. A. 409; Maxwell v. 
Brown, 186 Ill. A. 271; Maloney v. 
North American Union, 177 Ill. A. 658; 
Hill v. Fraternal Mystic Circle, 164 
DA 21s Sturm. vi Central: Oit'Co., 
156 Ill. A. 165; Coulter v. Travelers’ 
Protective Assoc., 144 Ill. A. 255; 
Tokheim Mfg. Co. v. Stoyles, 142 Ill. 
A. 198; Hubbard Milling Co. v. Roche, 
133 Ill. A. 602; Supreme Lodge K. & 
L. G. v. Albers, 106 Ill. A. 85; Ruddy 
Ve Philadelphia, ete; Coal, ete., Co., 
70 Ill. A. 320; Smith v. North, 68 Ill. 
A. 462; Story, eter, Oregon Com v. 
Rendieman, 63 Ill. A. 123; Travelers’ 
Preferred Acc. Assoc. v. Moore, 58 
Til. A. 684; Edwards v. Schools Trus- 
tees, 30 Ill. A. 528; Wabash, etc., R. 
Co. v. McCasland, 11 Tl. A. 491. 

Md.—Rosenthal v. Heft, 155 Md. 
410, 142 A 598; Jenkins v. Baltimore 
Nat. Bank, 134 Md. 85, 106 A 174; 
Kerr v. Co-operative Impr. Co., 129 
Md. 469, 99 A 708; Citizens’ Mut. F. 
Ins. Co. v. Conowingo Bridge Co., 113 
Md. 430, 77 A 378; Baltimore Belt R. 
Co. v. Sattler, 100 Md. 306, 59 A 654. 
See Eastern Adv. Co. v. McGaw, 89 
Md. 72, 42 A 923. 

Mass.—Freeport vy. Edgecumbe, 1 
meee 459. 

18% ie ole V. Lippitt, 23) Re o4i5 

51 A 20 

Vt. eg eneee v. American Express 
Co., 87 Vt. 473, 89 A 744; Boyden v. 
Fitchburg R. 'Co., 10 Vt. 12575 3 9R A 


a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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LOLA 


defect.?° 


Under the code 


But con- | murrer.?+ 


771; Hotchkiss v. Ladd, 36 Vt. 593, 86 
AmD 679; Blood v. Adams, 33 Vt. 
oR Hatch v. Hyde, 14 Vt. 25, 39 AmD 
03. 
Va.—Baltimore, etc., R. Co. v. Polly, 


14 Gratt. (55 Va.) 447. 
11. Ind.—Lair v. Abrams, 5 
Payton v. Secur, 4 Ind. 


Bilaekt, lols 
645. 


Ky.—Surlott v. Beddow, 3 T. B. 
Mon. 109; Abby y. Ferguson, 1 T. B. 
Mon. 99 s 

Mo.—Swearingen v. Knox, 10 Mo. 


tA 

N.=Y.—Richards. v: Cuyler, 2. N. Y. 
Super. 201; Hartford Bank v. Murrell, 
1 Wend. 87. 

Oh.—Armstrong vy. Clark, 17 Oh. 
495; State v. Daily, 14 Oh. 91 

Ont.—Truax v. Christy, Draper 
213; Switzer v. Ballinger, 1 U. C. C. 
Poses. HMUInter val SOrst, Wis U., CunG@. 
B. 210; Nellis v. Wilkes, 1 U. C. Q. 
Green v. Hamilton, 6 U. C. Q. 
BmOrse 70nk 

12. U. S.—Van Avery v. Phcenix 
ine: Co., 28 E..Cas, No. 16,329, 5 Biss: 


Fla.—Wade v. Doyle, 17 Fla. 522. 

Ill.—Ogden v. Lucas, 48 Ill. 492: 
Manny v. Rixford, 44 Til. 129: Gover- 
nor v. Lagow, 43 Ill. 134; Johnston 
v. Ewing Female University, 35 Ill. 
518; Knoebel v. Kircher, 33 Ill. 308; 
Abrams v. Pomeroy, 13 Ill. 133; Cook 
v. Scott, 6 Ill. 333; Supreme Lodge L. 
G. v. Albers, 106 Ill. A. 85; Ruddy v. 
Philadelphia, etce., Coal, ete., Co., 70 
Tl. A. 320; Smith vy. North, 68 Ill. 
A. 462:°5 Story, ete., Organ /Co. = v: 
Rendleman, 63 Ill. A. 123; Travelers’ 
Preferred Acc. Assoc. v. Moore, 58 Ill. 
A. 634; Hdwards v. School Trustees, 
30 Ill. A. 528; Wabash, ete., R. Co. 
v. McCasland, 11 Ill. A. 491. 

Mass.—Freeport v. Edgecumbe, 1 
Mass. 459. 

R. I.—Cole v. Lippitt, 23 R. IL. 
51 A 202. 

Vt.—Leavens vy. American xpress 
Co., 87 Vt. 473, 89 A 744; Boyden v. 
Hitechburg’ RK. Co:;. 70) Vtl25,  89eA 
1s Hotchkiss; v Wadd, Sey Vit.) p93) 
86 AmD 679; Blood v. Adams, 33 Vt. 
Bay Hatch v. Hyde, 14 Vt. 25, 39 AmD 

Va.—Baltimore, etc., R. Co. v. Polly, 
14 Gratt. (55 Va.) 447. 

13. Freeport v. Edgecumbe, 1 
Mass. 459; York v. Jones, 2) N. H: 
454; Hagan v. Jersey City, ete, R. 
Corn GN.) ee3 PAG Ge 

[a] In Maryland some cases hold 
this a defect of substance which is 
ground for a general demurrer. Spen- 
cer v. Patten, 84 Md. 414, 35 A 1097; 
Keedy v. Long, 71 Md. 385, 18 A 704, 
eae 759; Miller v. Miller, 41 Md. 

14. See supra § 455. 

15. Fosgate v. Nocatee Fruit Co., 
299 Hed./ 963) | Taft 2) By  (2a)) 3250515 
Little v. Bradley, 43 Fla. 402, 31 S 
342 [overr Pensacola Gas Co. v. Peb- 
ley, 25 Fla. 381, 5 S 593]; Wade v. 
Doyle, 17 Fla. 522; Merchants’, etc., 
Bank v. Calmes, 82 Miss. 603, 35 S 
161; Polkinghorne vy. Hendricks, 61 
Miss. 366. 

16. See cases supra note 15; 
infra § 984 et seq. 

17. Stratton v. Dines, 126 Fed. 968 
[aff 135 Fed. 449, 68 CCA 161] (Colo- 
rado code); Western Unjon Tel. Co. v. 


541, 


and 


[§§ 508-509 


Nor is it error per se to overrule such a de- 
murrer where it is held that a demurrer lies to the 
If a special defense is legally insufficient, 
it is error to overrule a demurrer thereto, even though 
such defense is admissible under a general denial also 
pleaded;?! but it is not prejudicial error improperly 
to sustain a demurrer to such a special defense.?? 

[§ 509] (8) Inconsistent Defenses.?* 
mon-law remedy for inconsistent defenses is a de- 
Where, under the codes, inconsistent de- 
fenses are not allowed,?® as a rule, such vice in an 
answer ordinarily cannot be reached by demurrer, 


The com- 


Eyser, 2 Colo. 141; Ellis v. Kanna, 6 
Newfoundl. 197; Hammond v. Conger, 
SC oOo lS GON be)acd Ase 

[a] In New York this rule is rec- 
ognized. Staten Island Midland R. 
Co. v. Hinchliffe, 170 N. Y. 473. 63 NE 
545; Friedman v. Friedman, 187 App. 
Div. 359, 175 NYS 650; Kraus v. Ag- 
new, 80 App. Div. 1, 80 NYS 518; Troy 
Auto. Exch. v. Home Ins. Co., 102 
Mise. 331, 169 NYS 796; Goldblatt 
v. Longacre Constr. Co., Inc., 170 NYS 
54° Burke. vw. Gulf, .ete.-.Re Conca ae 


NYS 794. Contra Levy v. Metropoli- 
tan St. R. Co.. 34 Misc. 220, 68. NYS 
944; Durst v. Brooklyn Heights R. 


Co., 338 Misc. 124, 67 NYS 297. 

Demurrer to defense containing de- 
nials see supra § 507. 

Motion to strike see infra § 1006. 

18. Ford v. Serenado Mfg. Co., 27 
Ga. “A. 535,.109 SE 415; Jenkins) v. 
Chism, 76 SW 405, 25 KyL 736; Hop- 
kins v. Dipert, 11 Okl. 630, 69 P 883; 
National Surety Co. v. A. C. Fry Co., 
86 Wash. 118, 149 P 687; Hastings v. 
Anacortes Packing Co., 29 Wash. 224, 
69 P 776; Peterson v. Seattle Tract. 
Co., 23 Wash. 615, 63 P 539, 65 PB 543, 
53 LRA 586. 

[a] In Indiana this rule obtains. 
Standard L., ete., Ins. Co. v. Martin, 
133 Ind. 876, 33 NE 105; Milford 
School Town v. Powner, 126 Ind. 528, 
26 NE 484; Nixon v. Beard, 111 Ind. 
137, 12 NE 131; Henderson v. Hender- 
son, 110 Ind. 316, 11 NE 432: McCal- 
lam v. Pleasants, 67 Ind. 542; Waffle 
v. Ireland, 86 Ind. A. 119, 155 NE 
513; Massachusetts Bonding, ete., 
Co. v. Free, 71 Ind. A. 275, 124 NE 
716; Rader v. A. J. Barrett Co., 59 
Ind. A. 27, 108 NE 883; Perry v. Acme 
Oil Co., 44 Ind. A. 207, 88 NE 859, 80 
NE 174; Baggerly v. Lee, 37 Ind. A. 
139, 73 NE 921; McFarland v. Stansi- 
fer, 36 Ind. A. 486, 76 NE 124; Farm- 
ers’ Mut. F. Ins. Co. Vv. Jackman, 35 
Ind. A. 1, 73 NE 730; Maris v. Mas- 
ters, 31 Ind. A. 235, 67 NB 699; Now- 
lin v. State, 30 Ind. A. 277, 66 NE 
54; Hart v. Miller, 29 Ind. A. 222, 64 
NE 239; Fruits v. Elmore, 8 Ind. A. 
278, 34 NB 829. See Ripley v. Lemcke, 
43 Ind. A. 336, 87 NE 237 (defenses 
provable under denial in ejectment 
as provided by Burns St. Annot. N 
1101). 

19. See Appeal and Error § 2907. 

20. Shearin v. Pizitz, 208 Ala. 244, 
94 S 92; Louisville, ete., Ra Con w 
Carr 7 Fla. 469, 81 S 779, 5 ALR 102. 

21. State v. Roche, 94 Ind. 372, 
Charles v. Malott, 51 Ind. 350; Ker- 
nodle v. Caldwell, 46 Ind. 153. 

22. Burton v. ‘Cochran, 4 Ind. 289. 

23. Inconsistent defenses in gen- 
eral see supra § 254, 

24. Parenti v. Clark, (Del.) 146 A 
608; Wolff v. Perkins, 254 Mass. 10, 
een: NE 691; Lyons vy. Ward, 124 Mass. 


25. Alaska.—Alaska 
Raich, 7 Alaska 319. 

Cal.—Klink v. Cohen, 13 Cal. 623. 

Ida.—Caldwell v. Ruddy, 2 Ida. 
(Hasb.) 4, 1 P3389. 

Kan.—Fetzer v. Williams, 80 Kan. 
554, 103) P 77%. 

Ky.—Smith v. Ferguson, 187 Ky. 
338, 219 SW 160; Brashears v. Combs, 
174 Ky. 344, 192 SW 482. 

N. M.—MeVeigh v. Veig, 16 N. M. 
453, 127 P 857. 


Bank Vv. 


§§ 509-512] 


but resort must be had to such other appropriate 
remedy as is indicated by the local practice, such as a 
motion to require defendant. to elect,?® motion to 
strike,** or motion for judgment on the pleadings. 
And, of course, where allowable,?® an answer con- 
taining inconsistent defenses is not, on that ground, 


demurrable.?° 


[§ 510] (4) Partial Defense Pleaded as Complete 
A plea or answer that purports to be a 
defense to the entire complaint or declaration, but 
which in fact answers only a part thereof, is demur- 
But if it purports to answer but a part and 
is good to that extent, it is sufficient,? as is an an- 
swer which, taken as a whole, states both a partial 
Under code provisions 
when expressly 
pleaded,*® a defense which goes only to a part of the 
cause of action, and which is not stated to be but a 


Defense.?? 


2 


rable.*? 


and a complete defense.*+ 


permitting partial defenses 


Okl.—Marshall Mfg. Co. v. Dicker- 
son, 55 Okl. 188, 155 P 224. 

{a] Demurrer when proper.— 
When inconsistent defenses are set 
up, the defect is properly reached by 
motion to strike out one of the de- 
fenses, but if a motion to strike out 
cannot reach or cure the defect, the 
objection may be taken by demurrer. 
Klink v. Cohen, 13 Cal. 623. See to 
same effect Uridias v. Morrell, 25 
Cal. 31. 

[b] Motion or demurrer.—A plea 
setting up a parol contemporaneous 
agreement inconsistent with the 
written contract sued on is subject ei- 
ther to demurrer or to being stricken 
out on motion. Fralick v. Mercer, 27 
Ida. 360, 148 P 906. 

{c] In Quebec (1) where a party 
to an action alleges contradictory 
grounds of defense, the course to be 
taken by the opposite party is not 
to inscribe in law, but to proceed by 
dilatory exception, in order to compel 
the party to elect, under Code Pract. 
art 117. Crepeau v. Bruneau, 24 Que. 
Super. 368. (2) Onapreliminary ex- 
ception the court cannot order ‘“‘preuve 
avant faire droit.” Anaction brought 
against a municipality in order to de- 
clare void a by-law passed by its mu- 
nicipal council to fill the then vacant 
place of an alderman, and against the 
nominee for alderman, to declare him 
incapable of occupying this position, 
does not contain two incompatible and 
contradictory demands; and a dila- 
tory exception that plaintiff should 
have the option of choosing between 
the two demands must be rejected. 
Sorel v. .Brousseau, 25 RevLegNS 


162. 
26. See infra § 1043. 
27. See infra § 1007. 
28. See infra § 963. 
29. See supra § 254. 
30. Snipsic Co. v. Smith, 7 Cal. A. 


1505 OSM 35., 

831. Partial defenses in general see 
supra § 245. 

32. U. S.—U. S. v. Willard, 28 F. 
Cas. No. 6,698, 1 Paine 539. 

Ala.—White v. Central Nat. Bank, 
201 Ala. 298, 78 S 74; Russell v. Bush, 
196 Ala. 309, 71 S 397; Wnslen Dev. 
Co. v. Ben. F. Barbour Plumbing, etc., 
Co., 189 Ala. 450, 66 S 514; City De- 
livery Co. v. Henry, 139 Ala. 161, 34 
S 389; Manchester F. Assur. Co. v. 
Feibelman, 118 Ala. 308, 23 S 759; 
Ladd v. Smith, 19 S 836. 

Ill.— Goldstein vy. Guenther, 243 Ill. 
ace 443; Kopf v. Yordy, 200 Ill. A. 
409. 

Ind.—Pittsburgh, etc., R. Co. v. Ho- 
sea, 152 Ind. 412, 58 NE 419; Indian- 
apolis v. Woessner, 54 Ind. A. 552, 
103 NE 368; McKnight v. Kingsley, 
48 Ind. A. 372, 92 NE 743. 

Miss.—Fox v. Hilliard, 35 Miss. 160. 

Mo.—Price v. Perry, 1 Mo. 542. 

N. J.—Grafflin v. Jackson, 40 N. J. 
L. 440. 

N. Y.—Root Co. v. New York Cent., 
R. Co., 166 App. Div. 137, 151 
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partial one, will be taken to be pleaded as a complete 
defense, and, if not sufficient as such, is demurra- 
ble;*® and under such a provision, where a partial 
defense is pleaded as such, the only question on a de- 
murrer thereto is its sufficiency as such.?7 

[§ 511] (5) Unresponsive Plea.** 


An unrespon- 


sive plea or answer is demurrable,*® but the defe 
8 le swer is d ble,?® but the defect, 


pleading.*° 


so 


NYS 702; Block v. Nussbaum, 160 
App. Div. 678, 146 NYS 55; Ward v. 
Chelsea Exch. Bank, 153 App. Div. 
638, 1388 NYS 720; Michigan SS. Co. 
v. American Bonding Co., 104 App. 
Div. 347, 93 NYS 805; Butler v. Gen- 
eral Acc. Assur. Corp., 103 App. Div. 
273, 92 NYS 1025; Union Ferry Co. 
v. Fairchild, 106 Misc. 324, 176 NYS 
251 [rev on other grounds 191 App 
Div. 639, 182 NYS 125]; Paul v. Cos- 
mopolitan Bank, 153 NYS 560; Mason 
v. Dutcher, 33 NYS 689, 24 NYCivProc 
345. 

Okl.—Pappe v. Trout, 3 Okl. 260, 41 
PSO zi 
ise ae Ve Dick ia UeCy Quis: 


6. 

[a] Thus (1) a plea of abatement 
filed to a complaint, setting forth two 
causes of action, and which is good 
as to one cause, and not good as to 
the other, is demurrable. Pappe v. 
Trout, 3 Okl:. 260, .41 P 397. (2) In 
an action for libel, justification should 
be as broad as the charge, or it will 
be insufficient as against a demurrer. 
Block v. Nussbaum, 160 App. Div. 678, 
146 NYS 55: (3) In an action ona 
note, where defendant interposed a 
plea that plaintiff agreed that two 
thousand dollars of the debt should 
be extended to October, 1921, suit be- 
ing brought in August acknowledging 
a credit and claiming a balance of 
two thousand three hundred and fifty 
dollars, a demurrer to the plea on the 
ground that the plea did not go to the 
entire cause of action alleged was 
properly sustained. Brown v. Ala- 
bama Chemical Co., 207 Ala. 215, 92 S 
260. (4) Where, in an action on a 
judgment for alimony, the complaint 
alleged that plaintiff’s testatrix signed 
a satisfaction while of unsound mind, 
and that she continued to be of un- 
sound mind until her death, an answer 
directed to the whole complaint, but 
which did not deny or avoid such al- 
legations, was Gemurrable. Wilson v. 
Fahnestock, 44 Ind. A. 35, 86 NE 1037. 

[b] In Washington a demurrer to 
an affirmative defense on the ground 
that it failed to state a defense was 
properly overruled, where a partial 
but not a complete defense was stat- 
ed; but it was error for the court, on 
overruling such demurrer, to dismiss 
the action. Peterson v. Morris, 119 
Wash. 335, 205 P 408. 

33. Gearhart v. Olmstead, 7 Dana 
(Ky.) 441; Bergstrom v. Commercial 
Advertiser Assoc., 147 App. Div. 774, 
131 NYS 1025. 

34. Patterson v. Cappon, 125 Wis. 
198, 102 NW 10838. But see Shattuck 
v. Guardian Trust Co., 125 App. Div. 
431, 109 NYS 862 (holding that a de- 
fense set up as a partial defense, and 
which constitutes, and has been pre- 
viously alleged, as a complete de- 
fense, is subject to demurrer). 

35. See code provisions; and su- 
pra § 245. 

86. Root Co. v. New York Cent., 
etce., R. Co., 166 App. Div. 1387, 151 


to be demurrable, must appear upon the face of the 
So if the answer avowedly answers the 
bill of particulars, and not the complaint, it is held 
that the remedy is by demurrer and not by motion.** 
[§ 512] 4. Demurrer to Counterclaim or Set-Off— 
a. As Testing Right To File. 
off, being statutory in its origin,*? is subject to de- 
murrer on the ground that it does not contain matter 
proper to constitute a counterclaim or set-off because 
not of the character specified in the statute,**® or for 


A counterclaim or set- 


NYS 702; Ward v. Chelsea Exch. 
Bank, 153 App. Div. 638, 138 NYS 
720; Mott v. De Nisco, 106 App. Div. 
154, 94 NYS 380. 

[a] In Indiana, under Burns St. 
Annot. (1908) § 372, permitting the 
pleading of want of consideration in 
whole or in part, an answer, in an 
action on two notes, which alleges in 
the introductory part that it is a par- 
tial answer to so much of the com- 
plaint as seeks judgment in excess 
of a specified sum, and which then 
avers that there never was any con- 
sideration for the notes sued on, is 
demurrable, under’ the rule that; 
where want of consideration in part 
is pleaded, the answer must not pur- 
port to be in bar of the entire cause- 
of action. Loman v. Mason, 176 Ind. 
571, 96 NE 578. 

[b] Inapplicability of statute. 
Such a code provision has been held 
not applicable to actions in equity 
where discretionary relief is sought. 
Straus v. American Publishers’ As- 
soc.,, 45. Mise: 251; 92; NYS).152> [aft 
103 App. Div. 277, 92 NYS 1052]. 

387. Whalen v. Union Bag, etc., Co., 
130 App. Div. 313, 114 NYS 220, 1 NY 
CivProcNS 30. 

38. Responsiveness generally see 
supra § 222. 

39. U. S.—Peck Colorado Co. v. 
Stratton, 105 Fed. 489. 

Fla.—Williams v. Peninsular Gro- 
cery (Cos 73 Elaiv93%3-15 S) bat: 

Ga.—Thomas vy. Siesel, 2 Ga. A. 
6638, 58-SHr 1131, 

Ind.—Harder v. Indiana Bitumi- 
nous Coal Co., 163 Ind: 67, 71 NE. 188; 
Western Union Tel. Co. v. Ferris, 103 
Ind. 91, 2 NE 240; Wilson v. Evans- 
ville, etc., R. Co., 9 Ind. 510; Ruther- 
ford v. Tevis, 5 Ind. 530. But see 
Miller v. Rapp, 1385 Ind. 614, 34 NE 
981, 35 NE 693 (plea of payment cor- 
rect in form is not subject to demur- 


rer, but if not responsive, may be 
stricken on motion). 
N. Y.—Arthur v. Brooks, 14 Barb. 


Bioe 
Vt.—Keith v. Bradford, 39 Vt. 34. 
eye B.—Craig v. Glasier, 17 N. B. 


Ont.—Calvin v. Davidson, 31 U. C. 


@., Bo 396) Thornhill: v.. JON6S,pZmu. 
(CHGS BISHOP Rie 
40. Block v. Nussbaum, 160 App. 


Div. 678, 146 NYS 55. 

[a] Where a general release is 
pleaded, it is not demurrable al- 
though plaintiff claims it was con- 
fined to a different matter and did not 
extend to the cause of action, this be- 
ing a matter to be pleaded by way of 
reply. Block v. Nussbaum, 160 App. 
Div. 678, 146 NYS 55. 

41. Scovell v. Howell, 2 CodeRep 
CINE. dance. 

42. See Set-Off and Counterclaim 
[84 Cye 625, 629]. 


43. Del.—Webster v. Beebe, 24 
Del. 314;°76 A 54. 
Ga.—Shores-Mueller Co. v. Fitz- 


patrick, 23 Ga. A. 251, 98 SE 228. 
Ky.—Payne v. Vowels, 171 Ky. 377, 


406 [49 C.J.] 


other statutory reasons;** but in some jurisdictions 
where a counterclaim or set-off is 
filed in a case where it is not permissible,*® it has 
been held not subject to demurrer if it states a cause 
of action,*® the remedy being by a motion to strike 
or an objection to evidence;** ‘although under the 
common-law system such a pleading has been held 
And if a mere defense is set up | is 
as a set-off or counterclaim, or a set-off is pleaded as 
a counterclaim, a demurrer will not he because there- 
Under some statutes the grounds of a demur- 
rer to a counterclaim where defendant does not de- 
mand an affirmative judgment are different from 
those available when the counterclaim demands an 


it is held that, 


bad on demurrer.*§ 


Oliew 


affirmative judgment.°° 


188 pa 413. 
N. Y.—Cragin v. Lovell, 88 N. Y. 
258 [rev 22 Hun 101]; Bernhan Chem- 
LOA Pelton) Or pir Va Ship-A-Hoy, 200 
App. Div. 399, 193 NYS 372 [mod 234 
N. Y. 563 mem, 138 NE 447 mem]; 
Arnold v. Arnold, 134 App. Div. 758, 
119 NYS 451; Bonert vy. Bonert, 112 
Misc. 612, 184: NYS 274; Eckert v. 
Gallien, 24 Mise. 485, 53 NYS 879 
[rev on other grounds 40 App. Div. 
d253) 08 INYS! 85a: 


a ear te ce v. Koch, 35 Wis. 
[a] Thus a plea which attempts 


‘to set off damages claimed under a 
parol agreement varying the terms of 
a written instrument sued on is de- 
murrable. Shores-Mueller Co. v. Fitz- 
patrick, 23 Ga. A. 251, 98 SH 228. 

[b] General, not special, demur- 
rer.—The impropriety of defendants’ 
set-off or counterclaim must be raised 

~by general demurrer and not by spe- 

cial demurrer, as defined by Civ. Code 
Pract. § 92 subs. 1-4. Payne v. Vow- 
els, 171 Ky. 377, 188 SW 413. 

[ec] But demurrer is not proper 
remedy if it does not appear on the 
face of the plea that the matters re- 
lied on are not properly the subject 
of set-off under the statute. Web- 
ster v. Beebe, 24 Del. 314, 76 A 54 
(proper remedy being motion for a 
more certain plea). See also infra § 


1030. 
44. See cases infra this note. 
[a] In Texas a special exception is 


necessary in such cases. Montgom- 
ery v. Gallas, (Civ. A.) 257 SW 956; 
Ajax-Grieb Rubber Co. v. Hubbard, 
(Civ. A.)Y 181l SW 5683" A> By Frank 
Co. v. A. H. Motley Co., (Civ. A.) 387 
SW 868. 

{b] In Washington, under Code 
Proc. § 189, providing that defendant 
may demur to a complaint on the 
ground of another action pending, it 
was held that plaintiff may on that 
ground demur to a_ counterclaim, 
since as to a counterclaim plaintiff 
is a defendant. Caine y. Seattle, etc., 
Revo, L2wWasht 596,741 Pp) 904, 

[ec] In Wisconsin (1) under St. 
(1898) § 2658, plaintiff may demur to 
the legal sufficiency of a cross com- 
plaint. Omro First Nat. Bank v. 
Frank, 131 Wis. 416, 111 NW 526. (2) 
Under St. (1898) g 2656a the party 
against whom affirmative relief is de- 
manded in a cross complaint may de- 
mur thereto. Omro First Nat. Bank 
vy. Frank, supra. (3) But under St. 
(1923) §§ 2656, 2658, 2659 a plaintiff 
cannot demur to one defendant’s 
cross complaint filed against code- 
fendant on the ground that one de- 
fendant could not have affirmative re- 
lief against the other in such action, 
under § 2656a the appropriate remedy 
to raise such question being a motion. 
©:;Connor Vv." Pawling, ete, Co.) 85 
Wis. 226, 201 NW 398. 

{[d] Under a statute allowing de- 
murrer to answer only on ground that 
it does not contain a counterclaim, if 
the cause of action set up in a coun- 
terclaim is such that it could not be 
maintained by defendant alone 


PLEADING 


not 
pleaded.®® 


demurrable.°? 


against plaintiff alone, it is subject 
to demurrer on the statutory ground. 
Campbell v. Jones, 25 Minn. 155. 

[e] Rule to show cause instead 
of demurrer.—Where defendant set 
up a counterclaim in an action by a 
committee of an incompetent without 
complying with St. (1903) § 2154, 
prohibiting the allowance of claims 
against a person of unsound mind 
until verified and proved, the remedy 
is not by demurrer, but by rule to 
show cause why the counterclaim 
should not be dismissed. Sebree v. 
Johnson, 99 SW 340, 30 KyL 681. 

45. See Set-Off and Counterclaim 
[34 Cyc 665 et seq]. 

46. Howlett v. Dilts, 4 Ind. A. 23, 
30 NE 3138; Michelet v. Cole, 20 N. 
M. 857, 149 P 310; Isbell- Porter Co. 
y. Heineman, Take} Abp. Div. 79, 98 NYS 

47. See cases supra note 46; 
infra § 978. 

48. Bullard v. Dorsey, 15 Miss. 9; 
Anderson v. Burke, 14 Miss. 475. 

49. Wait v. Ferguson, 14 AbbPr 
(N. Y.) 879; Schumacher v. Seeger, 
65 Wis. 394, 27 NW 30. 

50. See statutory provisions. See 
also Isbell-Porter Co. v. Heineman, 
113 App. Div. 79, 98 NYS 1018 (apply- 
ing rule). 

51. Ind.—New York L. Ins. Co. v. 
Adams, (A.) 145 NE 499; Anglemyer 
Sa a aan poag: 16 Ind. A. 352, 45 NE 

Mont.—Power v. Sla, 24 Mont. 243, 
61 P 468. 


and 


N. Y.—Otis v. Shants, 128 N. Y. 45, 
27 NE 9655; Bernham Chemical, 
etc., Metal Corp. v. Ship-a-Hoy, 200 


App. Div: 399, 193 NYS 372 [mod on 
other grounds 234 N. Y. 563 mem, 138 
NE 447 mem]; Isbell-Porter Co. v. 
Heineman, 113 App. Div. 79, 98 NYS 
1018; Blaut v. Blaut, 41 Mise. 572, 
85 NYS 146; Sand v. Kenney Mfg. 
Co., 113 NYS 972; Hammond v. Earle, 
58 HowPr 426. 

N. C.—Rose v. Fremont Warehouse, 
etc., Co,, 1825 Ni C..1 0%, LOS SH 38.9, 

N. D.—Christofferson v. Wee, 24 N. 
D. 506, 1389 NW 689. 

Okl.—McComas v. Amsden Lumber 
Co; 134 Ok. 169," 27.2) P1835. 

Or.—Le Clare y. Thibault, 41 Or. 
601, 69 P 552. 

Pa.—Fox v. Reed, 3 Grant 81. 

Ss. C.—Kentucky Refining Co. v. 
Saluda Oil Mill Co., 70 S. C. 89, 48 SE 
987; Co-Operative "Pub. Co. v. Walk- 
er, Bil SPA Ce 315, 39 SEH 525; Mendel- 
sohn y. Banov, 57 S. C. 147, 35 SH 
499; Kauffman Milling Co. v. Stuck- 
ey, 0% 8. Cy 216 SH 192: 

Tex.—J. M. Radford Grocery Co. v, 
Jamison, (Civ. A.) 260 SW 957. 

Sammars v. Lepitre, 2 Que. Pr. 


[a] Special exception is necessary 
to reach a plea of set-off or reconven- 
tion. J. M. Radford Grocery Co, v. 
Jamison, (Tex. Civ. A.) 260 SW 957; 
Brown vy. Clippinger, (Tex. Civ. A.) 
240 SW 979; A jax-Grieb Rubber Co. 
v. Hubbard, (Tex. Civ. A.) 181 SW 


568. 
52. Ind.—Indiana Mut. Bldg., etc., 


[§§ 512-513 


[§ 513] b. As Testing Sufficiency of Statement. 
The sufficiency of a counterclaim, set-off, or other 
cross demand may be, tested by demurrer,°? and a 
counterclaim may generally be demurred to for fail- 
ure to state a cause of action,®? for misjoinder of 
causes of action,®* or for want of legal capacity to 
recover on the counterelaim.** 
demurrable 


But a cross demand 
merely because inartificially 


Where a plea contains proper matter of 
set-off or counterclaim, it is not demurrable because 
it contains other matter not proper as such.°¢ 
it has been held that an answer containing averments 
sufficient either as a counterclaim or answer is not 
It has been held no ground for demur- 


And 


Assoc. v. Crawley, 151 Ind. 413, 51 
NE 466. 

Mont.—Power vy. Sla, 24 Mont. 243, 
61 P 468. 

N. Y.—Bidwell. v. Shaw, 9 Misc. 
214, 29 NYS 604. 

Or.—Le Clare v. Thibault, 41 Or. 
601,>69:eP 552. 

Ss C.—Kentucky Refining Co. v.- 
Saluda Oil Mill Co., 70 S. C. 89, 48 
SH 987; Mendelsohn v. Banovy, Ace iS 
Cis l47; 335  SH499. 

[a] Defendant as plaintiff.—W hen 
an answer sets up a counterclaim, de- 
fendant makes himself in respect of 
such demand a plaintiff in fact, al- 
though not in name, and the sufficien- 
cy of the facts to constitute a coun- 
terclaim is to be determined in, the 
same manner aS when a demurrer is 
interposed to a complaint, on the 
ground that it does not state facts 
sufficient to constitute a cause of ac- 
tion. Kentucky Refining Co. v. Salu- 
da Oil Mill Co., 70 S. C. 89, 48 SE 987. 

[b] Where good cause of action is 


sufficiently stated, the demurrer 
should be overruled. Oriental Bank 
v. Western Bank, etc., Co., (Tex. Civ. 


A.) 143 SW 1176 (where, in an action 
on certain notes executed by defend- 
ant, an insolvent bank and trust com- 
pany, a plea in reconvention set up 
the wrongful sale of pledged collat- 
erals by intervener). 


53. Rose v. Fremont Warehouse, 
CLG COs 182 No Co nO. TOS emit ooos 
54. Weeks v. O’Brien, 20 Misc. 48, 


45 NYS 740 [rev on other grounds 25 
App. Div. 206, 49 NYS 344 (aff 38 
App. Div. 623, 56 NYS 1119)1]- 

55. Shobe v. Brinson, 148 Ind. 285, 
47 NE 625; Mackey v. Centralia First 
Nat. Bank, (Mo. A.) 293 SW 66; Jones 
v. Burtis, 88 Wis. 478, 60 NW 785. 

56. Carolina-Portland Cement Co. 
v. Alabama Constr. Co., 162 Ala. 380, 
50 S 332;- Muller v. Ocala Fdy., etc., 
Works, 49 Fla. 189, 38 S 64; Farmers, 
ete., Ins. Co. v. Menz, 63 Ill. 116. 

[a] Set-off or recoupment setting 
up damages not allowable is not de- 
murrable if it is good as to other 
damages. Carolina-Portland Cement 
Co. v. Alabama Constr. Co., 162 Ala. 
380, 50 S 332. 

[b] Set-off, setting up several 
grounds of indebtedness, is like a 
declaration containing several counts. 
On a general demurrer to such a dec- 
laration, if there is one good count, 
the demurrer must be overruled. So 
of a general demurrer to a plea of 
set-off stating distinct debts. Farm- 
ers’, etc., Ins. Co. v. Menz, 63 Ill. 116. 

57. Coonse, etc., Ice Co. v. Home 
Stove Co., 70 Ind. A. 226, 121 NE 293; 
Isbell-Porter Co. v. Heineman, slg 
App. Div. 79, 98 NYS 1018; Durkee 
v. Felton, 44 Wis. 467. See Gitler 


\v. Russian Co., 55 Misc. 553, 106 NYS 


886 [rev on other grounds 124 App. 
Div. 273, 108 NYS 793] (@s the de- 
murrer must necessarily be to the 
allegations generally, in the absence 
of a separation of the defense and 
counterclaim upon motion to cor- 
rect the pleading, the sufficiency of 
the defense is an answer to the de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 513-514] 


rer that the prayer for relief is omitted,®® or is insuf- | 
ficient,°® or that the counterclaim is insufficient to | 


constitute a “defense.”°° The intermingling of a de- 
fense and a counterclaim is not ground for a demur- 
rer, under the code practice,®! but for motion.°®? 
Allegations as to damages. Where some damage 
to defendant may reasonably be inferred from the 
facts stated in the cross demand or counterclaim, 
mere failure specifically to allege damages,** or the 
particular items of damages,** does not render the 
eross demand or:counterelaim demurrable for that 
reason. Nor is a cross demand demurrable merely 
because it sets up an improper measure of damages.°°® 
Where special damagés are claimed, not recoverable 
under the warranties relied on in a counterclaim, the 
remedy is not by demurrer but by motion to strike.°® 
[§ 514] 5. Demurrer to Replication, Reply, or 
Subsequent Pleading®’—a. In General. As in the 
ease of a plea or answer,®* where proper grounds 
therefor exist, the adverse party may attack by de- 
murrer a reply or replication,®® or a rejoinder.*° 
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addition matters of evidence’? or are defective only 
as to form*™® have been held not subject to demurrer. 
A reply or replication setting up matter irrelevant 
or immaterial to any issue in the case is demurrable.‘* 
It has been held that a reply attempting to set up 
a cause of action which should have been set up by 
amended petition is not demurrable,*® but will be 
stricken on motion.’® Under the codes, or statute, in 
some jurisdictions, the only ground for demurrer to a 
reply is that it is insufficient in law upon the face 
thereof,*? and in those jurisdictions demurrer is the 
proper method of raising such objection.7* Where 
the grounds of demurrer are limited by code or stat- 
ute, a demurrer on other grounds will not he.79 Gen- 
erally a reply or replication constituting a denial is 
not subject to demurrer,®°® nor is one which is in ef- 
fect the general issue.*! But a replication purport- 
ing to set up matters in confession and avoidance, 
or estoppel, but which was in effect a mere traverse, 
has been held demurrable,®? and a rejoinder which is 
merely a denial of a replication and which sets up 


Replies or replications denying partial defenses set | matter available under a _ general rejoinder also 
up in answer’! or which, otherwise good, set up in | pleaded is demurrable.*? Where the reply contains 
murrer). But see State v. Spencer, 42 [| 353, 49 S 327; Duncan v. Hargrove, [a] If it meets the allegations of 
Ind. A. 650, 86 NE 492 (holding that, or ool 150; Vance v. Wells, 8 Ala.| the plea, it is not rendered demurra- 
where the subject matter of the coun- ble by additional allegations of mat- 
terclaim is not legally connected "oo. —Wallace v. Collier, 59 Colo.| ters of evidence. Fletcher v. New 


with the subject matter of the com- 
plaint, it is subject to demurrer not- 
withstanding it would have been good 
if pleaded as an answer). 

58. Blaut .v. Borchardt, 12 Misc. 
197, 33 NYS 273. 

59. Richards v. Littell, 16 Misc. 
339; (88 N YiSil3: 

60. Armour v. Leslie, 39 N. Y. Su- 
per. 353. See Stover v. Harlan, 87 
Ind. A. 347, 154 NE 882 (where the 
ground of demurrer to a counterclaim 


is that it ‘constitutes no defense,” 
nothing is presented for considera- 


tion). 

61. Kinney v. Miller, 25 Mo. 576; 
Lancaster Mfg. Co. v. Colgate, 12 
Oh. St. 344; Farmers Union Mercan- 
tile Co. v. Anderson, 108 S. C. 66, 93 
SE 422; McCown v. McSween, 29 S. 
Cc. 130, 7 SH 45. 

[a] Where a counterclaim in an 
action on a contract stated at least 
one cause of action on contract, it 
is not subject to demurrer, although 
jumbled with another on tort. Farm- 
ers Union Mercantile Co. v. Anderson, 
108 S. C. 66, 93 SE 422. 


62. See infra §§ 978, 1000, 1023, 
1044 
63. Hatfield v. Rooker, 56 Ind. A. 


1, 104 NE 798. 

64. Jennings v. Bond, 14 Ind. A. 

282, 42 NE 957; Master Sales Co. v. 
1 Sytsma,. 114 Kan: 120,°. 2177 BP 291; 
Schweickhart v. Stuewe, 71 Wis. 1, 

386 NW 605, 5 AmSR 190. 

[a] Where elements of a cause of 
action are substantially stated, fail- 
ure specifically to state the nature 
of the damages sustained is reached 
by motion and not by demurrer. 
Jennings v. Bond, 14 Ind. A. 282, 42 
NE 957; and cases supra this note. 

65. Bullochville Bank v. Riehle, 
36 Ga. A. 470, 137 SE 642; Isbell-Por- 

. ter Co. v. Heineman, 113 App. Div. 
79, 98 NYS 1018. 

[a] Allegation of two grounds or 
measures of damages in a counter- 
claim can be reached only by a mo- 
tion.to compel defendant to elect, and 
not by demurrer. McMillen, etc., Co. 
v. Slusher, 145 Ky. 537, 140 SW 657. 


66. Roddam v. Brown, 201 Ala. 109, 
W7S 408. 
§ Me Departure as ground see infra 
by 


Sufficiency of reply or replication 
and subsequent pleadings generally 
See supra §§ 405-436, 444-449, 451. 

68. See supra §§ 506-511. 

69. U. S.—Dietrich v. Bath Coun- 
ty, 292 Fed. 279. 

Ala.—Broadus v. Russell, 160 Ala. 


144, 147 P 660. 

Til.—Galena, ete, Ry Cova sBarrett, 
95 Tl 467. 

Ind.—State v. Farris, 197 Ind. 128, 
150 NE 18. 

Iowa.—-Sloanaker v. Howerton, 182 
Iowa 487, 166 NW 78. 

Minn.—Bausman v. Woodman, 33 
Minn. 512, 24 NW 1388. 

N. Y.—Pope Mfg. Co. v. Rubber 
Goods Mfg. Co., 110 App. Div. 341, 
SH INIYAS 0703). 

S. C.—Kennerly v. Walker, 26 S. C. 
Ty TT 


Tex.—Kansas City, etce., R. Co. v. 


Meakin, (Civ. A.) 146 SW 1057. 
W. Va.—Crouch v. Franklin Nat. 
Ins. Co., 104 W. Va. 605, ey SE 681. 


wen —vVipond wa Kilburn, 4 


ioe Thus, where a replication does 
not constitute an answer to a plea, or 
where it injects an immaterial issue, 
it is demurrable. National L., etc., 
Ins. Co. v. Hannon, 214 Ala. 663, 108 
S 575. ; 

{[b] Replications merely denying 
matters of inducement in pleas are 
demurrable. Peo. v. Sleight, 306 Ill. 
319, 137 NE 829; Peo. v. Central Un- 
ion Tel. Co., 232 Tl. 260, 88 NE 829. 

[ec] Reply which constitutes only 
a partial defense to a counterclaim 
and whieh is not stated to be partial 
is demurrable. Pope Mfg. Co. v. 
Rubber Goods Mfg. Co., 110 App. Div. 
341, 97 NYS 73. 

[d] Where several replications 
are made to one plea, objection may 
be made by a demurrer to all the rep- 
lications, but not by a separate de- 
murrer to each. Duncan v. Hargrove, 
see 150; Vance v. Wells, 8 Ala. 

[e] In Missouri a reply in an ac- 
tion at law which sets up facts en- 
titling plaintiff to equitable relief is 
not demurrable, although it may re- 
quire a transfer of the cause to the 
equity side of the court. Young v. 
Pennsylvania F. Ins. Co., 269 Mo. 1, 
187 SW. 856. 

70. Edwards v. White, 12 Conn. 
28; Maywood Stock Harm Import- 
ing Co. v. Huffman, 190 Ill. A. 465; 
Neff v. Powell, 6 Blackf. (Ind.) 420. 

[a] Setting up same defenses con- 
tained in pleas does not render a re- 
joinder demurrable. John Deere 
Plow Co. v. City Hardware Co., 175 
Ala 507, . DES a teG6s 

71. Lofstead v. Bank Sav. L. Ins. 
Co., 110 Kan. 455, 204 P 530. 

72. Fletcher v. New York L. Ins. 
Co., 18 Fed. 526, 2 McCrary 440. 


Que.. Pr. 


York L. Ins. Co., 13 Fed. 
Crary 440. 

73. Hagen Paper Co. 
Louis Pub. Co., 269 Ill. 
979 ‘Laff LOOM TINA AY ’5841. 

[a] Replication setting up matter 
in confession and avoidance is not 
subject to demurrer. Hagen Paper 
Co. v. Hast St. Louis Pub. Co., 269 Ill. 
535, 109 NE 979 [aff 190 Ill. A. 581]. 

74. Kansas City, ete, R. Co 
Meakin, (Tex. Civ. A.) 146 SW 1057. 

75. Hodge Tobacco Co. v. Sexton, 
166 Ky. 219, 179 SW 36; Fox v. Mor- 
ris, 4 Que. Pr. 345. 

76. See cases supra note 75; 
infra § 1005. 

Amendment of petition generally 
see supra § 656 et seq. 

77. See statutory provisions. 

[a] In Quebec, under the code, ob- 
jection to ifregularities in a response 
or reply should be raised by excep- 
tion to the form, and not by demur- 
rer. Vipond v. Kilburn, 4 Que. Pr. 
376; Grier v. David, 4 Que: Pr. 373; 
eae: Bank v. Quinn, 2 Que. Pr. 


78. Wallace v. Collier, 59 Colo. 144, 
147 P 660; State v. Farris, 197 Ind. 
128, 150 NE 18; White v. Joy, 13 N 
Y. 83 [rev 11 HowPr 36]; Streeter v. 
Cloud; 171. App. Diy. 572, 157 NYS 
698; Klauder v. C. V. G. Import Co., 
61 Misc. 255, 113 NYS 716. 

79. Scott v. Collier, 166 Ind. 644, 
18 NB 184 "Lath (CAS) PTC NEY 6661s 
Midland Casualty Co. v. Lucas, (Ind. 
A.) 164 NE 290. See supra § 486. 

80. Gaul v. Baker, 108 Conn. 173, 
143 A 51; Campbell County Bank v. 
Schmitt, 142 Ky. 601, 135 SW 274, 
143 Ky. 421, 136 sw’ 625; State v. 
New York Fidelity, etc., Co., (M4d.) 
145 A 182; Frantz v. Masterson, (Tex. 
Civ. A.) 1383 SW 740. 

[a] Thus, where plaintiff filed a 
supplemental petition ‘and reply 
amounting to a denial of the allega- 
tions of defendant’s petition, it was 
held error to sustain a demurrer to 
such supplemental petition and reply. 
Frantz v. Masterson (Tex. Civ. A.) 
133 SW 740. 

81. Stith Coal Co. vy. Crayton, 17 
Ala, A. 449, 86 S 148; Louisville, etc., 
R. Co. v. Garr, 77 Fla. 469, 81 S 779, 
5 ALR 102; State v. Farris, 197 Ind. 

128, 150 NE 18. 


526, 4 Mc- 


v. East St. 
535, 109 NE 


and 


82. Dixie Industrial Co. v. Atlas 
Lumber Co., 202 Ala. 562, 81 S 64. 
83. Commonwealth L. Ins. Co. v. 


Roy, 17 Ala. A. 434, 86 S 520 [certio- 
rari den 204 Ala. 560, 86 S 522]. 
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a special denial and a general denial pleaded in dif- 
ferent paragraphs, it is not error to sustain a demur- 
rer to the special denial,** yet the court is not bound 
to sustain the demurrer although it might do so with- 
In those jurisdictions where double 
pleading is not allowed,®® duplicity in a replication 
renders it demurrable,’? except in jurisdictions where 
motion to strike is the proper remedy.** 
in a replication which contains denials is not a ground 
The erroneous use of the general 
replication de injuria cannot be reached by general 
demurrer,®® but, where such application can be and 
is used in a proper action,®? it may be reached by 
special demurrer if it is insufficient,®? although where 
the defect will be aided 
In cases where the answer is such 
as to eall for no reply, a reply filed should be met 
by motion to strike, and not by demurrer.®* 
replication filed to a plea not in the record is not 
subject to demurrer, but may be stricken from the 
Repugnancy between a protestation and an 


out error.*® 


for demurrer.®® 


defendant does not demur, 
after verdict.°* 


files.°® 


84. Heed v. Gummere, 
NE 637. 

85. Heed v. Gummere, supra. 

[a] Although some of the facts 
set up in special replies might be 
shown under reply in denial, over- 
ruling demurrers to the several para- 
graphs of reply is not error on that 
account. Tucker v. Eastridge, 51 Ind. 
A. 632, 100 NE 113 


(Ind.) 132 


86. See supra 88 248-261. 
87. Vance vy. Wells, 8 Ala. 399; 
Ajax-Grieb Rubber Co. v. Gray, 179 


ELL AGS Cates 

88. Stratton v. Essex County Park 
Commn., 164 Fed. 901. 

89. Priest v. Dodsworth, 143 Ill. 
A. 225 [rev on other grounds 235 Ill. 
613, 85 NE 940, 14 AnnCas 340]. 

90. Franklin F. Ins. Co. v. Martin, 
40 N. J. L. 568, 29 AmR 271. 

91. See Trespass [38 Cy<¢.1096]. 

92. Connor v. Greenberg, 198 I11. 
A. 129. 

93. Connor v. Greenberg, supra. 

Aider by: verdict generally see in- 
fra § 1280 et seq. 

Necessity for presentation of objec- 
tion in lower court see Appeal and 
HBrror §§ 710-714. 

94. Cannon y. Davies, 33 Ark. 56. 

95. Gardner v. Russell, 78 Ill. 292. 

86. Hapgood vy. Houghton, 8 Pick. 
(Mass.) 451. 

97. See supra § 420 et seq. 

98. Colo.—Woodward yv. Wood- 
ward, 33 Colo. 457, 81 P 322. 

Ind.—Shaw v. Jones, 156 Ind. 60, 59 
NE 166; Etter v. Anderson, 84 Ind. 
333; Teal v. Langsdale, 78 Ind. 339; 
Cuppy v. O’Shaughnessy, 78 Ind. 245; 
Steele v. Davis, 75 Ind. 191; McAroy 
v. Wright, 25 Ind. 22 [overr Reilly v. 
Rucker, 16 Ind. 303, which held (overr 
Will v. Whitney, 15 Ind. 194), that a 
demurrer would not lie]. 

Iowa.—Hunt v. Johnston, 105 Iowa 
311, 75 NW 108. 


Kan.—Union Casualty, ete., Co. v. 
Brags, 63 Kan. 291, 65 P 272. 
Minn.—Bishop vy. Travis, 51 Minn. 


183, 53 NW 461. 
Mo.—Bowles v. Quincy, etc., R. Co., 
ee 187 SW 181. 
Y.—White v. Miles, 11 HowPr 
20. [rev on other grounds Ne tye 


Or.—Brown v. Baker, 39 Or. 66, 65 
Jed ht). “Oly dees i ey 

Wash.—Williams vy. Ninemire, 23 
Wash. 3938; 63 P 534. 

[a] In Oklahoma, however, the 
rule is otherwise, it being expressly 
held that departure is not ground for 
demurrer. Landon v. Morehead, 34 
Okl. 701, 126 P1027; Merchants’, ete., 
Ins: Co: ‘v. Marsh; 34 Okl. 453, 125 Pp 
1100, 42 LRANS 996; Purcell v. Cord- 
er, 33 Okl. 68, 124 P 457. 


PLEADING 


rer.?°® 


Surplusage 
murrer.* 


So a | ments 


tions.!1 


As ground for motion to strike see 
infra § 1007. 

99. Patterson, etc., Lumber Co. v. 
Daniels, 205 Ala. 520, 88 S 657; Hellen 
v. Hellen, 170 Ill. A. 464; Kickham v. 
Kane, 135 Ill. A. 628; and cases infra 


. S—U. S. v.- Morris, 26 F. 
Cas. No. 15,816, 1 Paine.209 [aff 10 
Wheat. 246, 6 L. ed. 314]. 
Ala.—Bridges v. Tennessee Coal, 
ete, Con LOS Ala. 280) hon Sieauos 
George v. Mobile, etc., R. Co., 109 
Ala. 245,19 S 784; Bolling v. McKen- 
zie, 89 Ala. 470, 7S 658. 
ee C.—-Wiard v. Semken, 19 D. C. 
Fla.—Tillis v. Liverpool, etc., Ins. 
re 46 Fla. 268, 35 S 171, 410 AmSR 


Me.—Pease v. McKusick, 25 Me. 73. 
Md.—Hanover F. Ins. Co. v. Brown, 


TU Mda%64) 254 AL i9895 27 (Al 3145539 
AmSR 386. 

Mass.—Keay ive Goodwin, 16 
Mass. 1. 


Miss.—Fiser v. 
Co., 32 Miss. 359; 
2 Miss. 198. 

N. H.—Joy v. Simpson, 2 N. H. 179. 

N. J.—Smith v. Felter, 61 N. J. L. 
102, 88 A 746; Miller v. Hillsborough 
Mut. Assur. ‘Assoc., ENE ONG Vogl 393, 
1 A 461; Salt Lake City Nat. Bank 
v. Hendrickson, 40 N. J. L. 52; Wake- 
man $v; -Paulmier 939) INO.) 13403 
Price v. Sanderson, 18 N. J. L. 426. 

. N. Y¥.—Spencer v. Southwick, 10 
Johns. 259 [rev on other grounds 11 
Johns. 573]. 

Pa 2 Watts ee 
Sane ‘C.—Allen v. Mayson, SSnee 

Vt.—Carpenter v. Central Vermont 
RCO eV t. Sor, et0n Ambeor Einl= 
burt v. Goodsill, 30 Vt. 146; Hough- 
ton v. Jewett, 2 Tyler, 183. 

2. Demurrer: 

Amendment of see infra § 724. 
Signature and verification of see in- 

fra §§ 815-864. 

Striking out parts of see infra § 977. 


Mississippi, ete., R. 
Gildart v. Howell, 


ng Ark.—Davies v. Gibson, 2 Ark 
115. 
Cal.—Summers vy. Parish, 10 Cal. 
Ind.—Buscher v. Knapp, 107 Ind. 


340, 8 NE 263; State v. Leach, 10 Ind. 
308; Lagow v. Neilson, 10 Ind. 1838. 

Miles v. Collins, 1 Metc. 308. 
Y.—Smith v. Brown, 6 HowPr 


383. 

[a] In Louisiana peremptory ex- 
ceptions founded in law need not be 
in the precise form of a plea at com- 
mon law, although they must be 
pleaded specially. Phillips v. Pres- 
ton, 5 How. (U. S.) 278, 12 L. ed. 152. 

[b] In Quebec (1) an inscription 


[§ 515] b. Departure. 
is generally ground for demurrer under the codes.®8 
It is also ground for demurrer at common law,?? and 
can be reached by a general demurrer. 

[§ 516] J. Form and Contents**—1. In General. 
No fixed and inflexible form is necessary for a de- 
And a plea which is in substance a demur- 
rer, although very informal, will be considered as 
such,* and a Judgment rendered thereon is valid,® but 
it has been held that a pleading misnamed an excep- 
tion, which is in fact a defensive pleading, should 
not be sustained.® 
decision some distinct question of law? 
tionable for frivolity.§ 
the demurrer should contain only affirmative aver- 
attacking the pleading 
eround,!® and it must contain no material imperfec- 
Where plaintiff’s demurrer to a defense was 
sufficient, a further demurrer to the same defense, 


[§§ 514-516 


averment in a replication is not ground for demur- 


A departure in pleading®* 


The demurrer should present for 
or be objec- 
In keeping with its purpose® 


on some proper 


in law should contain conclusions of 
law (Delisle v. McCrea, 27 Que. Su- 
per. 76; Burtner Coal Co. v. Moore, 
19 Que. Pr. 291), (2) and must con- 
tain a conclusion or prayer (Pre- 
fontaine v. Compagnie de Publication 
de la Patrie, 6 Que. Pr. 183). (3) An 
inscription in law will not be dis- 
missed on verbal demand for the sole 
reason that there is not annexed to 
it an answer concerning facts. Pro- 
vincial F. Ins. Co. v. La Protection, 
16 Que. Pr. 263. 

[c] Where a plea commencing in 
bar concludes in abatement, plaintiff 
may demur either in bar or in abate- 
ment; and if he adopts the former, 
he must conclude his demurrer in bar, 
and, on his prayer for damages, the 
judgment will be final. Roberts v. 
Stewart, 9 Tenn. 390. 

4 Ark.—Peck v. Rooks, 22 Ark. 
221; Davies v. Gibson, 2 Ark. 115. 
cet nae tal v. Neilson, 10 Ind. 

oO. 


Pa: Sparks Vv. Flaccus Glass Co., 
16 Pa. Super. 119; Columbia Bank v. 
Bletz, 8 LancBar 53. 

R. I.—Easton vy. Driscoll, 18 R. I. 
318, 27 A 445. 


Tenn. —Roberts v. Stewart, 1 Yerg. 


Eng.—Leaves vy. Bernard, 5 Mod. 
131, 87 Reprint 564; Leicester v. Hey- 
don, Plowd. 384, 75 Reprint 582. 

Row: S.—Gourley v. Carter, 17 N. S. 

[a] Conversely, an exception 
which is in substance an answer will 
be so considered. Mayeur v. Bloom- 
er 29 La. Ann. 398. 

Wayne Pike Co. v. Hammons, 
120° Ind. 368, 27 NE 487. 

6. Millard v. SNe oeen nae County, 
(Tex. Civ, A.) 170 SW 82 

mr pleading panoealle see su- 
pra 

7. Mathis v. Fordham, 114 Ga. 364, 
40 SE 324. 

8. See supra § 482. 

9. See supra § 462. 

10. Pacific Lime, ete., Co. v. Mis- 
souri epee etec., Co., 286 Mo. 112, 
226 SW 85 

Deirecs setting up additional 
ya a speaking demurrer see infra 
Fite Seog for demurrer see supra §8$§ 

Specification of grounds see infra 
§§ 521-529. 

11. Lowery Lock Co. v. Wright, 
154 Ga. 867, 115 SE 801; Manry vy. Lit- 
tle, 39 Gay At 681) 1438.) SE eta. 
Matthews v. American Textile Co.. 
23 Ga. A. 675, 99 SH 308; Alford ‘v. 
Davis, 21 Ga. A. 820, 95 SE 3813; Med- 
lock v. Aycock, 16 Gai Al 813, 86 SE 


D 


————— eee" 


*By JOSEPH W. ROUSE (§§ 516-529). 


Yor latez cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—" 


§§ 516-518] 


bad in form and insufficient for that reason, may be 
The demurrer is en- 
titled the same as pleadings raising questions of 
fact,+® and must be signed by counsel,!* but need not 


regarded as mere surplusage.!2 


be verified.15 


Designation of the particular count or defense to 
which the demurrer is addressed should be clearly 
made,'® and where it cannot be determined whether 
the demurrer is addressed to the whole pleading or to 
each separate part thereof, it is bad for ambiguity.'7 
A designation following the same method as that of 
the complaint has been held sufficient.1® 
In some jurisdictions a de- 
murrer must be accompanied by a certificate of coun- 
sel that he believes it good in law and that it is not 
interposed for delay,t® unless obviously it was filed 


Certificate of counsel. 


for no such purpose.?° 


[§ 517] 2. Oral Demurrer; Demurrer Ore Tenus. 
A demurrer ore tenus is, in equity practice, the 
pointing out and arguing, on the hearing of a demur- 
rer sufficient in form, additional grounds to those 
Demurrers ore, tenus, or oral 


formally assigned.?! 


455; Georgia, ete., R. Co. v.. Blish 
Milling Co., 15 Ga. A. 142, 82 SE 784 
fafe 241 U. S. 190, 36 SCt 541, 60 LE: 
ed. 948]; Douglas, ete., R. Co. v. Swin- 
dle, 2 Ga. A. 550, 59 SE 600. 

12. Bates v. Delaware, etc., R. Co., 
109 App. Div. 774, 96 NYS 711. 

13. Comstock v. McEvoy, 52 Mich. 
324, 17 NW 931 (holding, however, 
that the addition in the caption of 
the demurrer of superfluous words 
which cannot mislead is immaterial). 

14. Schuyler v. Yates, 11 Wend. 
ie Anonymous, 2 Cow. 


See infra § 830. 

16. Fidelity, etc., Co. v. Robert- 
son, 136 Ala. 379, 34 S 933; Lacy Mfg. 
Co. v. Los Angeles Gas, etc., Co., 12 
Cal A. 3%, 1L06);P 413; lane w. State, 
7 Ind. 426; Drake v. Satterlee, 16 
334; Carey v. Hanchet, 1 Cow. 
CNG Ys) 154. 

[a] In Quebec an inscription in 
law founded on grounds which apply 
to several paragraphs of a pleading 
should be directed against all of such 
paragraphs, and not against only 
one of them. In re Victoria Montreat 
Em Ins..Co., 6 Que. Pr. 302. 

[b] Rule applied.—(1) Language 
finding fault with each count is of no 
force or effect in a demurrer to the 
whole complaint. Wakeman v. Green, 
(Cal. A.) 276 P 387. (2) A special 
demurrer on the ground of uncertain- 
ty, addressed generally to a com- 
plaint stating a cause of action, is 
properly overruled. Lacy Mfg. Co. 
v. Los Angeles Gas, etc., Co., 12 Cal. 
Aeon lL OGrE AS. 

[c] Demurrer to ‘defense.’”—(1) 
Where a denial and defense by way 
of new matter are pleaded in the an- 
swer, and a demurrer is interposed 
to the “defense,” this is taken to ap- 
ply only to the new matter, in those 
states where the term “defense” does 
not include denials. Jaeger v. New 
York, 39 Misc. 543, 80 NYS 356. (2) 
A demurrer to “each and every de- 
fense contained in the answer” has 
the same effect as if plaintiff had de- 
murred separately to each defense 
(Kennagh v. McGolgan, 4 NYS 230), 
(3) but such a demurrer is too in- 
definite where the answer does not 
set up the facts as separate de- 
fenses (Drake v. Satterlee, 16 NYS 
334 


17. Merrill v. Pepperdine, 9 Ind, 
A. 416, 36 NH 921. . 
18. Woolsey v. Sunderland, 47 


App. Div. 86, 62 NYS 104. 
19. Ne ewton, ¥, People’s R. Co., 20 


Del. 350, 55 

20. Ballantine v. Yung Wing, 146 
Fed. 621. 

21. See Equity § 483. 

22. Barbour v. Albany Lodge No. 
24 F. & A. M., 73 Ga. 474; ‘Winkler v. 
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demurrers, have been allowed in some jurisdictions, 
in actions at law,?? but if by statute or other- 
wise pleadings are required to be written,” there can 
be no verbal or ore tenus demurrer.”+ 


Under a stat- 


ute abolishing general demurrers and requiring the 


murrer cannot 


9927 


rers, and 


specification of grounds relied on,?° causes of de- 
be 
to strike have sometimes been termed “oral demur- 
it has 
which are treated as motionseto dismiss may be in- 
terposed ore tenus.?® 
tion of any or all evidence because of the failure of 
the pleading to state a cause of action or defense 
have been called “ 
considered as such,®° but they are not in any sense 
demurrers,®? and will not take the place of a special 


assigned ore tenus.?° Motions 
been held that’ demurrers 


Objections to the introduc- 


demurrers ore tenus,”?° and may be 


demurrer,*” or a motion to set aside a Judgment by 


default.®? 


Scudder, 1 Ga. 108; Maier v. 
City eR Cone oObadile cAS (50.0 Calle. 
Catala, © Porto Rico Fed. 96. See 
Goins v. Sargent, 196 N. C. 478, 146 
SE 131 (discussing the amendment of 


Chicago 


a complaint after demurrer’ ore 
tenus). 
[al New York Municipal Court 


Act § 145 (1) requires a demurrer to 
be in writing only when made to a 
complaint or to a counterclaim. U. 
S. Gas Fixture Co. v. Boehmer, 69 
Mise. 618, 126 NYS 73. (2)- Written 
demurrer is not required to a defense 
of new matter. Gas Fixture 
Co. v. Boehmer, supra. See Weiner 
v. Yale Knitting Mills, 138 App. Div. 
538, 1238 NYS 327; Spitz v. New York 
Taxicab Co., 62 Misc. 492, 115 NYS 
247 (both corstruing this section). 

“Parol demurrer’ at common law 
see Infants § 331. 

23. See supra § 6. 

24. Jenks v. Brown, 38 Mich. 651; 
Drake v. Interurban Street R. Co., 88 
NYS 1041; Sroith v. Kibling, 97 Wis. 
goes 72 NW 8 

Ja] To ee an interlocutory 
judgment, a demurrer must be in 
writing, and not oral. Crowley v. 2 
Brake, 147 App. Div. 389, 182 NYS 
Ty) 

[b] In Texas special exceptions 
cannot be raised orally. Fulwiler v. 
Lawrence, (Civ. A.) 7 SW (2d) 636. 

25. See statutory provisions. 

26. Washington v. Eames, 6 Allen 
(Mass.) 417. 

27. (State. v. Corbin, 16,Sa€. 523: 

Oral motion see infra § 1082. 

26." Enloey va Ragle-1.95 IN. Ce 38, 
141 SE 477. 

fa] hus a demurrer to the juris- 
diction, or that the complaint does 
not-state a cause of action, is treated 
as a motion to dismiss and can be 
interposed ore tenus. Enloe vy. Ragle, 
2950uN, C.488,, LAL OSH 47. 

29. . Dak.—Stutsman County? yaw. 
Mansfield, 5 Dak. 78, 37 NW 304. 

Mo.—Wilborn v. Desloge Cons. 
Lead Co., (A.) 268 SW _ 655. 

N. C.—Garrison v. Williams, 150 
N. C. 674, 64 SE 783. 

Wash. —Belknap Glass Co.'v. Kelle- 
her, 72 Wash. 529, 130 P 1123. 

Wis.—Mandelert v. Superior Cons. 
Land Co., 104 Wis. 423, 80 NW 726; 
Sauith v. Kibling, 97 Wis. 205, 72 NW 


[a]. “Demurrers ore tenus” illus- 
trated.—McKinney v. Sutphin, 196 N. 
C. 318, 145 SE 621; Scales v. Wacho- 
via Bank, ete. Co., 195 N.C. 472, 143 
SE 868; Greene v. Jackson, 190 N. C. 
789, 130 SE 732; Smith v. Smith, 190 
N.C. 764, 130 SH 614; Horney v: 
Mills, 189 N. C. 724, 128 SE 324; 
Lockhart v. Parker, 189 N. C. 1388, 126 
SE 313; Hayman v. Davis, 182 N. C. 
563, 109 SE 554; Godwin'v. Gardner, 


[§ 518] 3. Plea, Answer, or Reply with Demur- 
rer®+—a, In General. 
to demur and plead to the same matter at the same 
time, at any stage of the pleadings,*®® although such 


It is not generally allowable 


182 N. C. 97, 108 SE 392; North Caro- 
lina Public Serv. Co. v. ee ae 
Power Co., 179 N.C. 18, 101 SH 593 
12 ALR 304 

30. Dawkins v. People’s Bank, etc., 
Coy. EET Okla Ll. 245 Pe bo: ioe 
Fidelity, etc., Co. Vv. Fidelity Trust 
Co., 49 Okl. 398, L5 3) PLoS. 

S81. Iron River v. Bayfield County, 
106 Wis. 587, 82 NW 558; Mandelert 
v. Sunerior Cons. Land Co., 104 Wis. 
423, 80 NW 726: Smith v. Kibling, 97 
Wis. 205, 72 NW 869. 

Statutes allowing appeal from or- 
der sustaining or overruling demur- 
rer as applied to ‘demurrer ore 
tenus” see Appeal and Error § 312 
note 19 [s] (3). 

32. Jenks vy. Allen, 151 Wis. 625, 
139 NW 433. 

33. Gillian v. Gillian, 65 S. C. 129, 
43 SE 386. 

34. Demurrer incorporated in an- 
swer see infra § 520. 

35. <Ala.—Taylor v. Rhea, 
414; Gayle v. Smith, Minor 83. 

j Cooper, 2729's TY: 
582; Dorn v. Smith, etc., Co., 106 Ill. 
AGE oie 

Ind.—Riley v. Harkness, 2 Blackf. 
34; Hair v. Weaver, 1 Blackf. 77. 

Iowa.—Fairmont Creamery Co. v. 
Darger, 178 Iowa 732, 160 NW 239. 
& , Maser Comm v. Dearborn, 15 Mass. 

Mich.—Griffin v. Wattles, 119 Mich. 
346, 78 NW 122 
goNliss: _—Gwin v. Mandeville, 17 Miss. 
oO . 

Mo.—Taber v. Wilson, 34 Mo. A. 89. 

Nebr.—Fidelity, ete., Co. v. Parkin- 
son, 68 Nebr. 319, 94 NW 120. 
nies H.—Truesdale v. Straw, 58 N. H. 

N. Y.—Crowley v. lua Brake, 147 
App. Div. 389, 182 NYS 155; Camp Vv. 
Bedell, 52 Hun 63, 5 NYS 63; Morey 
We Ford, 32 Hun 446; Barnard Ve 
Morrison, 29 Hun 410, 2 NYCivProc 
425; Munn v. Barnum, 1 AbbPr 281, 
12 HowPr 5638; Struver v. Ocean Ins. 
Co., 16 HowPr 422; Burr v. Wright, 
9 HowPr 542; Spellman v. Weider, 5 
HowPr 5; Slocum. vy. Wheeler, .4 
HowPr 373, 3 CodeRep 59; Snyder v. 
Hearman, 2 HowPr 279; Rickert v. 
Snyder, 5 Wend. 104. 

N. C.—Mottu v. Davis, 151 N. CGC. 
237, 65 SH 969. 

Oh.—Calvin v. State, 12 Oh. St. 60; 
Davis v. Hines, 6 Oh. St. 473; Craig- 
head v. Kemble, Tapp. 246. 

Pa.—Burke v. Wilkes-Barre, etc., 
R. Co., 5 LackJur 260; Com. v. House- 
keeper, 6 LancBar 105; McFate v. 
Shallcross, 1 Phila. 75. Demurrer in 
affidavit of defense see infra § 520 
text and note 51[b]. 

Tenn.—Martin v. 
Coldw. 332. 

Wis.—Burnham vy. Milwaukee, 


Minor 


State Bank, 2 
155 
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practice has been permitted,*® and in some jurisdie- 
tions by statute®’ a party may so plead and demur.*® 
Generally, where this practice is not permitted,°® 
the answer or plea is deemed to overrule the demur- 
rer;*° but it has been held that a motion lies to strike 
out either the answer or the demurrer,*? and that 
plaintiff may disregard both plea and demurrer and 
take a judgment,*” and defendant should be com- 
Where the pleading filed with the 
demurrer is itself in ‘effect merely a demurrer, the 
demurrer may be properly regarded as the only plead- 


pelled to elect.4® 


ing filed.*# 


[§ 519] b. Demurrer and Plea or Answer to Dif- 
ferent Parts of Pleading. It is not allowable to plead 
and demur at the same time to different parts of an 
But it is permissible 
to plead to one count or defense and demur at the 


indivisible count or defense.*® 


same time to another,*® or, where 


Wis. 90, 143 NW 1067; Jones v. Fos- 
ter, 67 Wis. 296, 30 NW 697. 
{a] In Louisiana setting up de- 


fenses to an action and afterward 
filing an exception of no cause of ac- 
tion is inconsistent. Lewis v. Ra- 
pides Parish Police Jury, 1 La. A. 441. 


[b] In Rhode Island (1) the rule’! 


of the text is recognized (Reid v. 
Providence Journal Co., 20 R. I. 120, 
37 A 637), (2) but if the complaint 
states no cause of action, the fact 
that defendant pleaded and demurred 
will not aid plaintiff (Reid v. Provi- 
dence Journal Co., supra). 

Waiver of demurrer by pleading see 
infra § 554: 

See also infra § 1251. 
aalaow, v. McCleland, 1 Litt. 


. See statutory provisions. 
38. Ark.—Greenfield v. Carlton, 30 


ae 547; Jones v. Minogue, 29 Ark. 
Cal. 31 Cal. 101. 
Fla.— Wade 'v. Doyle, Fla. 630. 


Ida.—Prairie Flour Mill Co. v. 
Farmers’ El. Co., 45 Ida. 229, 261 P 


673. 

N. C.—Lamb v. Ward, 114 N. C. 
255, 19. SH 23: 

S. G.—Stahn yv. Catawba Mills, 53 
S. C. 519, 31 SE 498; Latimer v. Sul- 
livane sous. CuLis 8 SE 639. 

Tex.—Hudson v. Wheeler, 
356; Alliance Milling Co. 
(Civ. A.) 23 SW 455. 

Utah. Se v. Edwards, 33 Utah 
243, 93°P.7 

Sa ester v. 
Man. 41. 

N. B.—Hanington v. Girouard, 16 
ING se OL. 

Que.—O’Brien v. Montreal Light, 
ete;, Co., 0 Que, Pr. 348. 

[a] In Virginia (1) the rule of the 
common law forbidding pleading and 
demurring to the same matter has 
been changed by the statute allow- 
ing the pleading of as many de- 
fenses as defendant may think neces- 
sary. Chesapeake, etc, R. Co. v. 
American Exch. Bank, 92 Va. 495, 23 
SE 935, 44 LRA 449; Lang v. Lewis, 
1 Rand. (22 Va.) 277; Eppes v. Smith, 
4 Munf. (18 Va.) 466; Syme v. Grif- 
fin, 4 Hen. & ‘M: (14: Va.) 277. (2) 
But this change does not give plain- 
tiff the right to demur and reply to 
defendant’s plea (Chesapeake, etc., R. 
Co. v. American Exch, Bank, supra; 
Lang v. Lewis, supra. See Jones v. 
Stevenson, 5 Munf. (19 Va.) 1 f[al- 
lowing demurrer and reply, but ex- 
pressly not deciding the competency 
of such practice]), (8) the proper 
practice being to, demur, and if the 
demurrer is overruled, to obtain leave 
to withdraw the demurrer and then 
answer in point of fact (Chesapeake, 


34 Tex. 
v. Eaton 


Lansdowne, 12 


etec., R. Co. v. American Exch. Bank, 
supra): 
{b] In Ontario (1) prior to the 


amendments of the rules of court of 
1894, by which no demurrer is al- 
eS See ee 


PLEADING 


Pleading.®° 


the matter of a 


lowed, one could, by order, plead and 
demur to the same matter at the same 
time, Tecumseh Salt Co. v. Platt, 6 
Ont. Pr. 251; Westover v. Brown, 5 
Ontwexr) 215" Ross ve Ly son, el 97Us. 16. 
C. P, 294. (2) An affidavit was neces- 
sary when a party intended to plead 
and demur. Mackey v. Bierel, 16 Ont. 
Pr. 148. 

389. See supra text and note 35. 

40. Ind.—Hosier vy. El iason, 14 
Ind. 523. 

Nebr.—Fidelity, etc., Co. v. Parkin- 
son, 68 Nebr. 319, 94 NW 120. 

N. Y.—Jarvis v. Palmer, 11 Paige 


650. 

Okl.—Ryndak v. Seawall, 13 Okl. 
T8l, sCOr tO: 

R. I.—Reid v. Providence Journal 
CoB 20 RL L207 13a (63: 

But see Gwin v. Mandeville, 17 
Miss. 320 (holding that the rule that 
a plea of higsher dignity is a waiver 
of all pleas of a kind prior in series 


applies only to legitimate pleas and 
not in cases of double pleading). 


41. Spellman v. Weider, 5 HowPr 
GCNaRY anos . 
snr Gwin v. Mandeville, 17 Miss. 
43. Spellman v. Weider, 5 HowPr 
(CN. Y.) 5; Davis v. Hines, 6 Oh. St. 
473. 


44. Mottu v. Davis, 151 N. C. 237, 
65 SE 969. 

45. Karthaus v. Owings, 6 Harr. 
& J. (Md.) 134; Stabilimento Metal- 
lurgico Ligure v. Joseph, 189 App. 
Div. 173, 178 NYS 241; Ingraham v. 
Baldwin, 12 Barb. 9 [aff 9 N. Y. 45]; 
Manchester v. Storrs, 3 HowPr (N. 
Y.) 410; Speight v. Jenkins, 99 N. C. 
148, 5 SE 385; Love v. Chatham 
County, 64 N. C. 706; Ransom v. Mc- 
Clees, 64 N. C. 17; Citizens’ Bank v. 
Wiegand, 11 Phila. (Pa.) 326. 

46. Church vy. Pearne, 75 Conn. 
350,538 A 955; Patterson v. Wilkin- 
son, 55 Me. 42, 92 AmD 568; Griffin 
v. Wattles, 119 Mich. 346, 78 NW 122; 
Ingraham v. Baldwin, 12 Barb. 9 [aff 
ONG Yao S Richtmyer v. Haskins, 
9 HowPr (N. Y.) 481; Simpson v. 
Loft, 8 HowPr (N. Y.) 284; Putnam 
v. De Forest, 8 HowPr (N. Y.) 146; 
SNe v. Dorshimer, 8 HowPr (N. 


47. Ind.—Shearman v. Fellows, 5 
Blackf. 459; Wyant v. Smith, 5 
Blackf. 293. 

Md.—HEHdes v. Garey, 46 Md. 24. 

Minn.—Bass v. Upton, 1 Minn. 408. 

N. J.—Tompkins v. Harwood, 24 
N. J. L. 425. 

Oh.—Magruder v. McCandlis, 3 Oh. 
Dec. (Reprint) 269, 5 CincLGaz 188. 

[a] Rule applied.—Where the an- 
Swer contains distinet grounds of de- 
fense stated in form as one, there 
may be a demurrer to one defense and 
a reply to the other. Bass v. Upton, 
1 Minn. 408. . 

[b] In Missouri defendant ‘‘may 
demur to one part of the petition and 
answer to another; but the object 


[§§ 518-520 


count or defense is divisible, a plea or answer may be 
filed to a part and a demurrer to the residue.** 
where a defendant is sued in a single count in two 
distinct capacities, he may demur in one capacity and 
plead in another.*® <A plea of set-off, containing sey- 
eral distinct matters, is of this divisible character.*® 

[§ 520] c. Incorporation of Demurrer in Other . 
The general rule is that a plea or answer 
and a demurrer cannot be incorporated into the same 
pleading ;° nor can the demurrer be included in a 
reply;°? but, under the statutes in some jurisdic- 
tions,®? a demurrer may be included in the answer ;°* 
and it has been held that, if the court fix a time for 
filing an answer, defendant may insert a demurrer 
in an answer filed within the prescribed time.*® 
part of the answer which in form amounts to a de- 
murrer may be treated as surplusage,°® and should 


And 


That 


of demurrer is essentially different 
from that of an answer, and he can- 
not do both at the same time and in 
the same pleading.” Taber v. Wil- 
son, 34 Mo. A. 89. 

48. Kaughran v. 
App. Div. 150, 76 NYS 754 

49. Shearman v. Fellows, 5 Blackf. 
(Ind.) 459. 

50. Flea, answer, 
demurrer see supra § : : 

51. Andrews’ v. Mokelumne Hill 
Co., 7 Cal. 330; Taber v. Wilson, 34 
Mo. A. 89; Title Guaranty, etc., Co. 
Ve’ Slinker35 “ORI], (1535 128 > seo se 
Title Guaranty, etc., Co. v. Slinker, 
35 Okl. 128, 128 P 696; Burnham v. 
Milwaukee, 155 Wis. 90, 143 NW 1067; 
Jenks v. ‘Allen, 151 Wis. 625, 139 NW 
433; Jones v. Foster, 67 Wis. 296, 30 
NW 697. 

“What is said to be ‘a demurrer by 
way of answer’ is, very plainly, no 
demurrer to the complaint at all. 
No such pleading is authorized.’ 
Smith v. Kibling, 97 Wis. 205, 206, 72 
NW 869. 

[a] Objection to the sufficiency of 
the complaint (1) may be interposed 
in the answer although it could have 
been presented separately by demur- 
rer. Burgess v. Keck, 53 Colo. 224, 
124 P 345. (2) But this practice is 
not to be commended. Stuart v. Jef- 
ferson County, 25 Colo. A. 568, 139 
P 577 (such objection should be 
stricken upon suggestion); Mountain 
Supply. Ditch Co. v. Lindekugel, 24 
Colo. A.* 100) 131 P'789? 

{b] In Pennsylvania (1) a demur- 
rer cannot be incorporated in an af- 
fidavit of defense. United, Shoe 
Mach. Co. v. Winston, 58 Pa. Super. 
526; Pittsburgh, etc., R. Co. v. Hayes, 
13 Pa. Dist. 671. (2) There are some 
decisions to the contrary. Duffy v. 
Mell, 28 Pa. Co. 865; Robinson v. 
Montgomery, 14 Pa. Co. 106; Mooney 
v. Snyder, 7 Del. Co. 335. (3) These 
contrary decisions were based on a 
construction of Heller v. Royal Ins: 
Co., 151 Pa. 101, 25 A 88 (holding that 
a demurrer filed after affidavit of de- 
fense was improper). (4) This con- 
struction has been held unwarranted. 
Pittsburgh, etc., R. Co. v. Hayes, su- 
pra. 

52. Clark v. Van 
CodeRep (N. Y.) 219. 

53. See statutory provisions. 

54. Greenfield v. Carlton, 30 Ark. 
547; Jones v. Minogue, 29 ‘Ark. 637; 
Hobson v. Satterlee, 163 Mass. 402, 
40 NE 189; Young v. Gilles, 113 Mass. 
34; Hudson v. Wheeler, 34 Tex. 356; 
Alliance Milling Co. v. Eaton, (Civ. 


A.) 28 SW 455. 
ey ei Lee v. King, 6 Gray (Mass.) 
Time for demurring see supra §$ 
463-466. a y, 
56. Pine-Ule Medicine Co. v. Yo- 
der, 91 Nebr. 78, 135 NW 383; —Title 


Guaranty, etc., Co. v. Slinker, 35 Okl. 
153, 128 P 698; Title Guaranty, etc., 


Kaughran, 73 
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Dusen, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be stricken.®* 


demurrer and answer.®° 


[§ 521] 4. Specification of Grounds for Demur- 
The necessity®? and particu- 
larity of specification®® of the grounds for demurrer 
depend largely on the nature of the demurrer*®* and 
on the statutory requirements of the particular juris- 
All the grounds of demurrer should be 
stated at once, it being bad practice to file successive 
demurrers to separate parts of a pleading.®® So 
where a party wishes to demur on different grounds 
all the grounds should be speci- 
fied in one demurrer, instead of filing different de- 
murrers,®* it not being necessary that the grounds 
- of demurrer be consistent with each other.*® 
[§ 522] b. Necessity for Specification of Grounds. 
A demurrer which states no ground of objection 
However, a special demurrer 
which does not adequately specify any grounds may 


rer®1—a, In General. 


diction.°® 


to the same pleading, 


whatever is bad.®°® 


Co. v. Slinker, 35 Okl. 128, 128 P 696. 

57. Stuart v. Jefferson County, 25 
Colo. A. 568, 139 P 577; Burnham ‘v. 
Milwaukee, 155 Wis. 90, 143 NW 1067. 

58. Camp v. Bedell, 52 Hun 63, 5 
NYS 63; Barnard v. Morrison, 29 Hun 
410, 2 NYCivProc 425. 

59. Camp v. Bedell, 
NYS 31683) Higgins 'v: 
NYS 386. 

60. Camp v. Bedell, 
NYS 63. 

61. Grounds for demurer see su- 
pra §§ 467-486. 

62. See infra § 522. 

63. See infra §§ 524-529. 

64 See supra §§ 467-515. 

65. See statutory provisions. 

66. Elgin Jewelry Co. v. Wilson, 
42 Colo. 270, 98 P 1107; Hester v. Mc- 
Neille, 6 Phila. (Pa.) 263; Levy v. 
Levy, 9 Que. Pr. 271. 

67. Hackett v. Carter, 38 Wis. 394. 

68. Feeley v. Wurster, 25 Misc. 
544, 54 NYS 1060. 

69. UHelvenstein v. 
Ala. 259; Burns v. Mobile, 34 Ala. 
485; Hessin v. Heck, 88 Ind. 449; 
Jewett v. Honey Creek Drain Co., 39 
Ind. 245; Hicks v. Reigle, 32 Ind. 360; 
American Surety Co. v. Leach, 206 
Iowa 1355, 220 NW 34; Tootle v. 
Berkley, 57 Kan. 111, 45 P 77. 

70. See supra § 469. 

71. See statutory provisions. 

72. Ala.—Green v. McCord, 204 
Ala. 364, 85 S 752; Best Park, ete., Co. 
v. Rollins, 192 Ala. 534, 68 S 417, 
AnnCasi1917D 929. 

Ark.—vVeeder v. Wright, 6 Ark. 416. 

Cal.—Sweet v. Richvale Land Co., 
29 Cal. A..111, 154 P 608: 

Colo.—Drake-Ballard Co. v. Keeler, 
U3 Colonel ne lowe 142. 


bz Hun ©6357 5. 
Hoppock, 20 


52 Hun 63, 5 


Higgason, 385 


Gonn.— Miller. va» Crosss: 73 Conn. 
538, 48 A 213; Cook.v. ,Morris,).66 
Conn. 196, 33 A 994 


Fla.—Benedict Pineapple Co. v. At- 
lantic Coast Line R. Co., 55 Fla. 514, 
46 S 732, 20 LRANS 92. 

Ga.—Bailey v. Turner, 150 Ga. 823, 
105 SE 471. 

Ida.—Lutyen v. Ritchie, 37 Ida. 473, 
218 P 4380. 


5 Tll.—Cover v. Armstrong, 66 Ill. 
67. 
Ind.:—Conrad \v.dtansen, 171 Ind. 


43, 85 NB 710. 

Towa.—tTraders’ Bank v.. Alsop, 64 
Iowa 97, 19 NW 863; McLaughlin v. 
Bascomb, 36 Iowa 593; McKellar v. 
Stout, 13 Iowa 487; Babbitt v. Walt- 
ers, 3 Greene 564; Crittenden vv. 
Steele, 3 Greene 538. 

Me.—Ryan v. Watson, 2 Me. 382. 

Md.—Stewardson v. White, 3 Harr. 
& McH. 455. 

Mass.—Steffe v. Old Colony R. Co., 
156 Mass. 262, 30 NE 1137. 


An answer adding an allegation that 
the complaint does not sufficiently state a cause of 
action does not contain a demurrer,®® such an alle- 
gation being mere surplusage,®® and in such ease de- 
fendant cannot be compelled to elect as between a 


PLEADING 


facts.7® 


Mich.—Adrian Water-Works v. Ad- 
rian, 64 Mich. 584, 31 NW 529. 

Mont.—Herbst Importing Co. v. 
Hogan, 16 Mont. 384, 41 P 185. 

Nebr.—Colby v. Lyman, 4 Nebr. 
429. 

N. M.—Williams v. Kemp, 273 P 12. 

N. Y.—Dodge v. Colby, 108 N. Y. 
445, 15 NE 703; Anderton yv. Wolf, 41 
Hum 857146. 4°°NYSt 101; Safford. :v.. 
Snedeker, 67 HowPr 264. 

N. C.—Enloe v. Ragle, 195 N. C. 38, 
141 SE 477. 

Oh.—Franklin Bank v. Bartlet, 
Wright 741. 

Or.—Cohen v. Ottenheimer, 13 Or. 
220; 10% P= 20 
fiaipege Wieser v. Mercer, 9 LancBar 

Porto Rico.—Santiago v. Amangual, 
7 Porto Rico Fed. 251; U. S. v. Low 
Sing, 6 Porto Rico Fed. 660; Marrero 
v. New York, etc., SS. Co., 6 Porto 
Rico Fed. 555; Fajardo Dev. Co. v. 
District Ct., 15 Porto Rico 244. 

Tenn.—Hobbs v. Memphis, etc., R. 
Co., 12 Heisk. 526; Fowler v. Alex- 
ander, 1.-Heisk. 425;. Johnson _ v. 
3 Head 601. 
v. Houston TFlectric 
Gos 264 SW 245 [aff 
(Commn. A.) 276 SW 641]. 

Utah.—Owen v. Oviatt, 4 Utah 95, 
6 PED ik. 

Vt.—State v. Greene, 87 Vt. 94, 88 
A 515. 

Va.—Southern R. Co. v. Simmons, 
105 Va. 651, 55 SE 459. 

Wis.—Iverson v. Union Free High 
Sgnool Dist., 186 Wis. 342, 202 NW 

Que.—Weinstein v. Millman, 11 
Que. Pr. 294. 

ee of specification see infra §§ 
524-5 


73. Moore v. Long Prairie Levee 
Dist., 153 Ark. 85, 239 SW 380. 
74, Colby v. Lyman, 4 Nebr. 429. 


75. See supra § 467. 

76. Mayberry v. Kelly, 1 Kan. aaa 
McClary v. Sioux City, etc., R. Co., 
Nebr. 44, 19 AmR 631. 

77. U. S.—Dobbin v. Bouts: 6 FF. 
Case NOs 3,492, 2. Cranech CC. 65. 

Ala.—Alabama Power Co. v. Bass, 
Diusme Na DOOM. Delo oS) Ogoe TOO LLOn 
States L. Ins. Co. v. Crozier, 216 Ala. 
bot, 118. 9 615; (Commercial Credit 
Co. v. Ward, etc., Auto Co., 215 Ala. 
34, 109 S 574 [rev 21 Ala. A. 515, 109 
S 576]; Belt Auto. Indemn. Assoc. 
v. Ensley Transfer, etc., Co., 211 Ala. 
84, 99 S 787; Woodward Iron Co. v. 
Plott, 210 Ala. 176, 97 S 644; Hall v. 
Montgomery, 208 Ala. 383, 94 S 363; 
Gulf States Steel Co. v. Carpenter, 
205 Ala. 162, 87 S 580; Doullut v. 
Hoffman, 204 Ala. 33, 86 S 73; Bir- 
mingham R., etc., Co. v. Coli, 203 Ala. 


be taken as a general demurrer."°® 
having statutory provisions relating to demurrers,’+ 
it is generally held necessary to specify in the demur- 
rer the particular defects relied on for objection.*? 
In some of these jurisdictions a demurrer which fails 
to comply with the requirements of specification will 
be considered as a demurrer on the ground of insuffi- 
ciency of the pleading to state a cause of action or 
defense,‘* and it has been held that, if the party 
whose pleading is demurred to goes to hearing with- 
out objection on a demurrer specifying no defect, the 
demurrer will be regarded ,as objecting to the plead- 
ing for failure to state sufficient facts.74 
some jurisdictions defects not enumerated by the 
statutes cannot be urged on demurrer,‘® in others a 
demurrer on grounds not enumerated will be con- 
sidered as an objection for failure to state sufficient 
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In jurisdictions 


While in 


[§ 523] c. Reliance. on Grounds Not Specified. 
Demurrable defects in a pleading cannot be taken 
advantage of when not assigned as grounds for the 
demurrer,’ except that at common law the failure 
to state a cause of action may be urged: even though 


644, 84 S 844; Birmingham R., etc., 
Co. v. Barranco, 203 Ala. 639, 84 S 
839; Martin v. Powell, 200 Ala. 46, 
75 S 358; Western Union Tel. Co. v. 
Howington, 198 Ala. 311, 73 S 550; 
Wadsworth Red Ash Coal. Co. v. 
Scott, 197 Ala. 361, 72 S 542; Sea- 
board Air Line R. Co. v. Mobley, 194 
Ala. 211, 69 S 614; Louisville, etc., 
R. Co. v. Jones, 191 Ala. 484, 67 S 
691; Copeland v. Union Nursery Co., 
187 Ala. 148, 65 S 834; Birmingham 
R,, ete., Co. v. O’Brien, 185 Ala. 617, 
64° S 343; Sloss-Sheffield Steel, etc., 
Co. v. Smith, 185 Ala. 607,'64 S 3387; 
Central Lumber, ete., Co. v. McClure 
Lumber Co., 180 Ala. 606, 61 S 821; 
Birmingham R., ete., CorcKe Barrett, 
179. Ala. (274, 60 S 262; Gardner v. 
Birmingham ‘Mach., etc., Co., 178 Ala. 
571, 59 S 649; Sloss-Sheffield Steel, 
ete.,vCo.. Ve. Triplett, AT Alas, 25b8e058 
S 108 [answers to cert questions 
conformed to 4 Ala. A. 323, 58 S 109]; 
Louisville, ete., R. Co. v. Cowley, 164 
Ala. 331, 50).S 1015; Birmingham Bins 
ete., Co. v. Huey, 49 § 678: Sunflower 
Lumber Co. v.’ Turner Supply Co., 
158 Ala. 191, 48 S 510, 132 AmSR 20; 
Williams v. Alabama Cotton Oil Co., 
152, Alani 645, 5447 Si 95.75 |p Moss) va 
Mosely, 148 Ala. 168, 41 S 1012; 
Little v. Marx, 145 Ala. 620, 39 S 517; 


Alabama Nat. Bank v. Halsey, 109 
Ala. 196) 19, S7522.. Turner Coal Co. 
Ve GlOVeR, AOL Alan 2800 oe Oma Toe 


Dickerson v. Winslow, 97 Ala. 491, 11 
S 918; Thompson v. Lassiter, 86 Ala. 
536, 6 S 33; Lowry v. Newsom, 51 

: Owsley v. Montgomery, 
7 ot Ala. “560: “Allison® wv, 
Fuller, 19 Ala. A. 216, 101 S 626 [cer- 
tiorari den 211 Ala. 116, 101 JS" 62973 
Sugar Valley Land Co. v. Johnson, i? 
Ala. A. 400, 85 S 871; Southern Stéam 
Carpet Cleaning Co. v. Goldman, 17 
Ala. A. 218, 84S 478; Alabama Pow- 
er Co. Vv: Holmes, 16 Ala. A. 633, 80 
S 736 [certiorari den 202 Ala. 356, 80 


S 438]; Wright v. McCullough, 16 
Ala. A. 575, 80 S 149; Birmingham 
Waterworks Vv." Brooks,” 1/6) AlateAe 


209, 76 S 515 [certiorari den 200 Ala, 
697, 76 S 995]; Baskett Lumber, etc., 
Comyn Gravleé, E5! A Va AS S59 ae Totes 
291s Montgomery v. Stephens, 14 
Ala. A. 274, 69 S 970; Birmingham R., 
ete., Co. v. Donaldson, 14 Ala. A. 160, 
68 S 596; Citizens’ Light, etc., Co. v. 
Kendrick, 6 Ala, A. 423, 60S 526. 
Ariz.—Lopez v. Central Arizona 
Min. Co., 1 Ariz. 464, 2 P 748. 
Cal.—Williams v. Casebeer, 126 Cal. 
77, 58 P 380; Moyle v. Landers, 83 
Cal. 679, 23 P 798; Pacific Mut. L. 
Ins. Co. v. Shepardson, 77 Cal. 345, 19 
P 583; Mora v. Le Roy, 58 Cal. 8; 
McDaniel v. Yuba County, 14 Cal. 
444; A. Widemann Co. v. Digges, 21 
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not specified in a special demurrer.7® 
general rule above stated,’ it is held that a demurrer 
to a complaint for failure to state facts sufficient to 
constitute a cause of action does not raise the ob- 
jection of indefiniteness and uncertainty*® of the 
pendency of another action,*! of the inconsistency of 
the grounds of recovery asserted in the petition,*®* or 


Calcs..'342) 131) P 882. 
Colo.—Green v. Taney, 7 Colo. 278, 
3 BP) 423. 
Ga.—Phinizy v. Phinizy, 152 Ga. 


694, 111 SE 433; Casey, etc., Mfg. Co. 
v. Dalton Ice Co., 94 Ga. 407, 20 Sit 
333; Atlantic Coast Line R. Co. v. 
Whitney, 13_Ga. A. 345, 79 Sk 181; 


Cowart v. Savannah Hlectrie Co., 5 
Ga. A. 664, 63 SH 804. 

Ida.—Valley Lumber, ete., Co. v. 
Driessel, U3\iida,’) 662; 93) P 765, 15 


LRANS 299, 13 AnnCas 638. 

mie —Cooper vy. Lawrence, 204 Ill. A. 
261 

Ind.—Sluss v. Shrewsbury, 18 Ind. 
79; Slifer v. Williard, 78 Ind. A. 88, 
131 NE 87, 132 NE 321. 

Iowa.—tTraders’ Bank v. Alsop, 64 
Iowa 97, 19 NW 863; Hackworth v. 
Zollars, 30 Iowa 433. 

Kan.—Hebrlee v. Hawley, 112 Kan. 
Sy | Pla tee AWB) 

Ky.—Milroy v. Hensley, 2 Bibb 20. 

Mass.—Lascelles v. Clark, 204 Mass. 
362, 90 NE 875; Washington  v. 
Eames, 6 Allen 417. 

Mich.—Kellogg v. 
Mich. 269, 5 NW 315. 

Minn.—Svanburg v. Fosseen, 75 
Minn. 350, 78 NW 4, 74 AmSR 490, 
43 LRA 427. 

Mo.—Aubertine v. Finberg, (A.) 258 
SW 46; Ferguson v. Davidson, 65 Mo. 
ACEO So: 

Mont.—Feeley v. Feeley, 72 Mont. 
84, 231 P 908; Knight v. Le Beau, 19 
Mont. 223, 47 P 953. 

Nev.—Dangberg v. Ruhenstroth, 26 
Nev. 455, 70 P 320; Burgess v. Helm, 
24 Nev. 242, 51 P 1025. 

N. J.—People’s Bank, etc., Co. v. 
Weidinger, 73 N. J. L. 433, 64 A 179; 
Davey v. Erie R. Co., 69 N. J. L. 50, 
54 A 233; French v. Millville, 66 N. ae 
L. 392, 49 A 465; Snyer v. New York, 
etce., Tel. Co., (Sup.) 58 A 90. 

N. M.—Maddison v. Bryan, 31 
N. M. 404, 247 P 275. 

N. Y—Peo. -v.. Crooks, 53 N. Y. 648 
mem; Palmer vy. Roods, 116 App. 
Divs. 66,20 NYoo boo.) Carter Vv. De 
Camp, 40 Hun 258, 9 NYCivProc a4. 
Berney v. Drexel, 33 Hun 419; Wilson 
v. New York, 6 AbbPr 6, 15 HowPr 
500; Safford v. Snedeker, 67 HowPr 
264; Snyder v. Croy, 2 Johns. 428. 

Oh.—Saxton vy. Seiberling, 48 Oh. 
St. 554, 29 NE 179. 

Okl.—Dardenne v. Daniels, 101 Okl. 
201, 225 Peld23. Helm yv.—Briley;, 17 
Okl. 314, 87 P 595. 

Porto Rico.—Peo. 
Porto Rico Fed, 345; 
dal, 8 Porto Rico 329. 

S. C.—Seaboard Air Line R. Co. v. 
Jones, 120 S. C. 354, 1138 Sl4 142; Mc- 
Kibben v. Salinas, 36 S. C. 279, 15 SE 
208, 543. 

S. D.—Edward C. Plume Co. v. Voe- 
dish Jewelry Co., 39 S. D. 222, 164 NW 
59; Woods v. Sheldon, 9 S. D. 392, 69 
NW 602. 

Tex.—Masterson v. Cundiff, 
472. 

Utah.—Continental L. Ins., ete., Co. 
v. Jones, 31 Utah 403, 88 P 229; Sanip- 
oli v. Pleasant Valley Coal Co., 31 
Utah 114, 86 P 865, 10 AnnCas 1142. 

Va.—Chesapeake, etce., R. Co. v. 
Rowsey, 108 Va. 632, 62 SE 363. 

Wash.—Russell v. Union Mach., 
etc., Co, 88. Washi 532, 153 P 341; 
Church Erection Fund, ete. v. Seattle 
es Presb. Church, 19 Wash. 455, 53 
1D 5 

Wis.—Arzbacher v. Mayer, 538 Wis. 
380, 10 NW 440. 

Wyo. —Kearney Stone Works Vv. Me- 
Pherson, 5 Wyo. 178, 38 P 920. 


Hamilton, 43 


v. Fortuna, 10 
Guzman v. Vi- 


58 Tex. 


PLEADING 


Applying the 


tion.®® 


N. B.—Lane v. O’Shaughnessy, 32 
N. By 202. 

[a] Thus defendant, demurring to 
a complaint in equity for lack of ju- 
risdiction over subject of the action, 
cannot rely on the existence of a legal 
remedy. McIntyre v. Carroll, 193 Wis. 
382, 214 NW 366. 

[b] Departure not assigned.— 
Belt Auto. Indemn. Assoc. v. Ensley 
Transfer, etc., Co., 211 Ala. 84, 99 S 
787. 

{c] Misjoinder of causes of action 
not assigned.—Dannelly v. Cuthbert 
Oil Co., 131 Ga. 694, 63 SE 257. 

{[d] One of two alleged breaches 
of covenant not assigned.—Mountain 
Terrace Land Co. v. Brewer, 165 Ala. 
242, 51 S 559. 

[el] “Where” injury occurred not 
assigned.—Western R. Co. v. Turner, 
170 Ala. 643, 54 S 527 (the demurrer 
merely objecting to a failure to show 
“when” injury occurred). 

[f] Uncertainty is deemed waived 
when not presented by demurrer. 
Flint Creek Lodge No. 11 A. F. & A. M. 
v. Brown, 81 Mont. 573, 264 P 394; 
Grant v. Nihill, 64 Ment. 420, 210 Pp 
914. 

{g¢] Exception of vagueness does 
not call upon plaintiff to declare 
whether he sues on an oral or writ- 
ten contract. Edward B. Bruce Co. 
v. Lambour, 123 La. 969, 49 S 656. 

{h] Rulings and decrees on de- 
murrer must be confined to the spe- 
cial causes assigned. Louisville, etc., 
Be eh v. Cowley, 164 Ala. 331, 50 S 

[i] Demurrant is bound by his 
specification of defects even though 
the pleading contains other defecis. 
Lopez v. Central Arizona Min. Co., 1 
Ariz. 464, 2 P 748; Sluss v. Shrews- 
bury; 18 “Ind. -79; Vance vw Cowing; 
13 Ind. 460. 

[j] Court can only look to the 
grounds of demurrer as they were as- 
signed. Moss v. Mosley, 148 Ala. 168, 
41 S 1012. 

[k] Court will not look to the 
pleading to discover some ground of 
demurrer not set out in the demurrer 
itself. Dardenne vy. Daniels, 101 Ok]. 
201, 225 P 152. 

J1] Consideration on demurrer to 


pleading susceptible of healing 
amendment is restricted to grounds 
assigned. Birmingham R., etc., Co. v. 


Barranco, 203 Ala. 639, 84 S 839. 

[m] On special demurrer no ob- 
jections to form can be made other 
than those stated in the demurrer it- 
self. Iron Clad Dryer Co. v. Chicago 
Trust etch. ams) 15 Os alse Anne Olle 
Crookshank y. Kellogg, 8 Blackf. 
(Ind.) 256. 

[n] Sufficiency of replications 
must be determined in accordance 
with the only theory of their insuffi- 
ciency presented through demurrer to 
them. Martin v. Powell, 200 Ala. 46, 
CESSES 

{o] , Effect of stipulations.—Where 
it is specially provided by statute 
that no objection can be taken or al- 
lowed which is not distinetly stated 
in the demurrer, the statutory provi- 
sion cannot be rendered nugatory by 
an agreement of counsel that the de- 
murrer is to be deemed to specify 
every ground which could be urged. 
Alabama, ete., R. Co. v. Watson, 42 
Ala. 74. 

[p] In the District of Columbia, 
however, where a court rule requires 
a substantial ground to be stated for 
every demurrer, that is-held not to 
exclude the consideration of other 
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F or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 523 


of other imperfections or defects in form,** or even 
the objection of want of jurisdiction’? unless it af- 
firmatively appears that the court has no jurisdic- 
Although in some jurisdictions an objection 
for misjoinder of actions is not raised by a general 
demurrer or demurrer for failure to state facts suf- 
ficient to constitute a cause of action,®® in others mis- 


grounds not stated. Virginia F. & M. 
Ins. Co. v. Bohnke, 4 App. 371. 

Specification of grounds as waiver 
enahert not specified see infra § 

78. See supra § 469. 

79. See supra text and note 77. 

80. Blahnik v. Small Farms Impr. 
Co:, L181 Cal. 379; 184 2) 66l) Euntiv. 
Jones, 149 Cal. 297, 86 P 686; Kramm 
Vv. Bogue, 27 Cale 122, 59 P 394; Lind- 
ley, VelFay,) 119) (Cal, 23:9) <bil 12) SESE 
Santa Barbara v. Eldred, 108 Cal. 294) 
Yordi v. Yordi, 6 Cal. A> 

; Neves v. Costa, 5 Cal. 

A. 111, 89 P 860; Lockard v. Peo., 80 
Colo. 31, 250 P 152; Meade v. Brown, 
(Mo. =A.) 282 SW 457; Burgess’ -v. 
Helm, 24 Nev. 242, 51 P 1025. 

81. Basye v. Basye, 152 Ind. 172, 52 


NE 797; Williams v. Lewis, 124 Ind. 
344, 24 NE 733; Aiken v. Bruen, 21 
ING 1 le 


82. Hebrlee v. Hawley, 112 Kan. 
398, 211 P 129; Bichel v. Oliver; 77 
Kan. 696, 95 P 396. 

83. Meade v. Brown, (Mo. A.) 282 
SW 457. 

84. Ga.—Burton v. Wadley South- 
ern R. Co., 25 Ga. A. 599, 103 SH 881. 

Ind.—Whitewater R. Co. v. Bridg- 
ett, 94 Ind. 216; Wabash, etc., R. Co. 
v. Rooker, 90 Ind. 581; Toledo, etc., 
R. Co. v. Milligan, 52 Ind. 505; Lowry 
v. Dutton, 28 Ind. 473; Caldwell v. 
Shaefer, 69 Ind. A. 188, 121 NE 549; 
Rudisell v. Jennings, 38 Ind. A. 403, 
77 NE 959, 78 NE 263; Louisville, 
etc., R. Co. v. Johnson, 11 Ind. A. 328, 


36 NE 766; Lake Erie, etc., R. Co. v. 
Fishback, 5 Ind. A. 403, 32 NE 346. 


Mass.—Briggs v. Nantucket Bank, 
5 Mass. 94. 

N. Y¥.—Wells v. Scofield, 157 App- 
Div. 8, 141 NYS 657; Drake v. Drake, 
41-— Hun 366,- 12 NYXCiveroc’ 7 a2 
INSMS Roms. 

Oh.—Saxton v. Seiberling, 48 Oh. 
St. 554, 29 NE 179; Hull v. Standard 
oes ete, Co; 7 OhS&CP 527.7 OhNeS 


ot C.—McKibben v. Salinas, 36 S. C. 
279, 15 SE 208, 543. 
S Sheldon, 9 S. D. 


D.—Woods Vv. 
392, 69 NW 602. 

Tex.—Masterson v. Cundiff, 58 Tex. 
472; Spencer v. Davis, (Civ. A.) 298 
SW _ 443; ee Bf Simpkins, 1 Tex: 
Ay, Civ. Cas. § 2 

[a] General Sratauuree treated as 
special.—A general demurrer to the 
petition in an action to enjoin levy 
of an execution, which the trial court 
treated as though it were a special 
demurrer, raised the question of ju- 
risdiction of the trial court. Ken- 
tucky River Hardwood Co. v. Noble, 
168 Ky. 773, 182 SW 941. 

[b] In Nebraska a challenge to the 
jurisdiction of the court, on the 
ground that the action was brought 
against defendant in a county in 
which he did not reside, and the sum- 
mons was directed and served on him 
by the sheriff of the county in which 
he did reside, was treated as a general 
demurrer to the petition, requiring 
the court to examine and ascertain 
whether the action was one which 
could only be maintained in the coun- 
ty from which the summons was is- 


sued. Tate v. Rakow, 84 Nebr. 459, 
a ey 460. See also supra §§ 270— 


85. Burton v. Wadley Southern R. 
Co., 25 Ga. A. 599, 103 SH 881; Hack- 
ett v. Beene, 156 App. Div. 58, 141 
NYS 172 

86. U. S.—Dobbin v. FON eS: ea 
Cas. No. 3,492, 2 Cranch C. 65. 


ct 


§§ 523-524] 


joinder of counts is available on general demurrer.®? 
A demurrer based on the ground of improper joinder 
of causes of action does not reach the objection that 
the court has no jurisdiction of one of the causes of 
action,®® nor that causes of action which might prop- 
erly be joined in several counts have been united in 
The availability of objections for mis- 
joinder or defeat of parties on a demurrer for failure 
of the complaint to state sufficient facts is treated 


one count.®® 


elsewhere in this work.®°? 


Demurrer to cross complaint, on the ground that 
it does not state facts sufficient to constitute “a de- 
fense” to the complaint, or either paragraph thereof, 
will not reach the objection that the cross complaint 
Nor, on a demur- 
rer to a counterclaim for insufficiency, can the objec- 
tion be urged that the counterclaim does not disclose 
a cause of action arising out of the contract set forth 


does not state a cause of action.®1 


Cal.—Cox v. Western Pace. R. Co., 47 
Cal. 87; Ransch y. Arp, 39 Cal <A. 
580, 179 P 694. 

Colo.-—Intermountain Lumber Co. v. 
Radetsky, 75 Colo. 570, 227 P 564, 33 
ALR 844. 

Ind.—Nesbit v. Miller, 125 Ind. 106, 
25 NE 148; Cole v. Watertown Mer- 
chants’ Bank, 60 Ind. 350; Tishbein 
v. Paine, 52 Ind. A. 441, 100 NE 766° 
Glay County v. Redifer, 32 Ind. A. 
93, 69 NE 305; Shroyer v. Pittenger, 
31 Ind. A. 158, 67 NE 475; Leak v. 
Thorn, 13 Ind. A. 335, 41 NE 602. 

Minn.—Smith y. Jordan, 138 Minn. 
264, 97 AmD 232. 

Mo.—Ferguson v. Davidson, 65 Mo. 
ASrag 3. 

Pe ae v. Hackett, 1 Nev. 


Okl.—Vogel v. Traders’ Compress 
Co., 129 Okl. 200, 264 P 147; State 
Exch. Bank v. Traders’ Nat. Bank, 70 
Okl. 266, 174 P 799; State Exch. Bank 
vy. National Bank of Commerce, 70 
Okl. 234, 174 P 796; Hart-Parr Co. v. 
Thomas la e- 867. 

Wash.—Ames v. Kinnear, 42 Wash. 
80, 84 P 629; Marvin v. Yates, 26 
Wash. 50, 66 Pp ibys 

Wis. —Cummings v. C. W. Noble Co., 
143 Wis. 175, 126 NW 664. 

87. Munter v. Rogers, 50 Ala. 283; 
Wilkinson v. Moseley, 30 Ala. 562; 
Fairfield v. Burt, 11 Pick. (Mass.) 244; 
Marter v. Henry Sanchez Co., 77 N. J. 
L. 95, 71 A 41. 

Misjoinder as ground for demurrer 
see supra 493. 

88. Svanburg v. Fosseen, 75 Minn. 
350, 78 NW 4, 74 AmSR 490, 43 LRA 


427; Cook v. Chase, 10 N. Y. Super. 
643. 
89. Zeideman v. Molasky, 118 Mo. 


A. 106, 94 SW 754. 
See Parties §§ 333-475. 
Judy v. Woods, 51 Ind. A. 325, 
99 NE 792. 

92. Safford v. Snedeker, 67 HowPr 
(N. Y.) 264. 


93. See supra § 454. 

94. “Special demurrer” defined see 
supra § 455. 

95. U. S.—Martin v. Barton Iron 
Works, 16 F. Cas. No. 9,157, 35 Ga. 
320. 


Colo.—Blakely v. Ft. Lyon Canal 
Co.;, 31 Colo. 224, 73 P 249. 

Ga. —Williams v. Seaboard Air-Line 
R. Co., 165 Ga. 655, 141 SE 805; Bailey 
v. Turner, 150 Ga. 823, 105 ‘SE 471: 
Manry v. Little, 39 Ga. A. 681, 148 
SE 312; Griffin Fuel Supply Co. v. 
Automcbile IAS MCOmM EE Chi Teer 
139 SH 367; Central of Georgia R. 
Com. Goens, 30, Gan A700, 119) Se 
669; Mendel v. Converse, 30) Ga. A 
549, 118 SE 586; Coffee v. South 
Georgia Farmers’ F. Ins. Assoc., 29 
Ga. AxG6S5, 116 SE6538; Dunn v. Mree- 
man, DE (Cay NG 504, LOAD SH 398. 
Matthews v. American Textile Co., 
23 Ga. A. 675, 99 SE 308;. Alford v. 
Davis, 21 Ga. A. 820, 95 SE 313; Cen- 
tral of Georgia R. Co. v. Hill, 21 Ga. 
A. 231, 94 SE 50; Scott v. Central of 


PLEADING 


General. 


Georgia R. Co., 18 Ga. A. 159, 88 SE 
995; Medlock v. Aycock, 16 Ga. A. 
813, 86 SE 455; Trammell v. Colum- 
busi. Co: 9) GaeA. 98, 70, S Hs 9i2): 
Douglas, ete, R. Co., v. Swindle, 2 
Ga. A. 550, 59 SE 600. 

Ill.—Pogue v. Clark, 25 Ill. 351; 
Phcenix Ins. Co. v. Hedrick, 73 Ill. A. 
601; Iron Clad Dryer Co. v. Chicago 
Trust, etc., Bank, 50 Ill. A. 461. 

Tex.—Panhandle, etc., R. Co. v. 
Jackson, (Civ. A.) 8 SW_ (2d) 256; 
Lee v. Purdon First Nat. Bank, (Civ. 
A.) 254 SW 394; Southwestern Tel., 
etc., Co. wv. Luckie, (Cive AL) 253 Sw 
1158; Thompson Bros. Lumber Co. v. 
Bryant, (Civ. A.) 144 SW 290. 

{a] Artificiality in a replication.— 
Supreme Lodge K. & L. H. v. Benes, 
135 Ill. A. 314 [aff 231 Ill. 134, 83 NE 
127, 121 AmSR 304, 14 LRANS 540]. 

[b] Defects should be sufficiently 
definite to enable the pleader to ob- 
viate the objection by amendment. 
Boynton v. Tidwell, 19 Tex. 118. 

{c] Must be in writing.—Wood v. 
Wood, 166 Ga. 519, 143 SE 770; Cal- 


‘houn v. Mosley, 114 Ga. 641, 40 SE 


714. 
{d] Specification held insufficient. 
—(1) A special demurrer on the 


ground that the allegations as to the 
amount of damage were insufficient to 
show that the amount prayed for was 
for lawful measure of damages, or 
could be lawfully recovered, was not 


sufficiently specific. Maggioni v. 
Postal, ‘TWel.-Cable iCo., 28 Gay VA. 515 
110 SE 309. (2) A special demurrer 


to a plea of release in bar, failing to 
show that the plea amounted to the 
general issue, is bad. Corcoran v. 
Franklin County Coal Co., 249 Ill. A. 
By (3) A special demurrer that 
an allegation in the petition is “‘il- 
legal and unauthorized” was held in- 
sufficient in that it failed to point out 
why such recovery was improper. 
Central of Georgia R. Co. v. Goens, 30 
Ga. A. 770, 119 SE 669. 

[e] Matters within sole knowledge 
of party pleading.—Where a pleading 
is demurred to for want of necessary 
averments of matters solely within 
the knowledge of the pleader, a spe- 
cial demurrer on the ground that the 
pleading fails to state such facts is 
sufficiently specific. Campbell v. Mc- 
Caleb, (Tex. Civ. A.) 99 SW 129. 

96. Browning Engineering Co. v. 
Willett, (Tex. Commn. A.) 228 SW 151 
[aff (Civ. A.) 186 SW 352]. 

97. See statutory provisions. 

98. Swain v. Los Angeles Morris 
Plan Co., 60 Cal. A. 667, 213 P 703. 

99. Iverson v. Union Free High 
School Dist., 186 Wis. 342, 202 NW 
788. 

1. See codes and practice acts. 

2. See supra text and note 95. 

3. Ala.—Columbia Weighing Mach. 
Co. v. Sevier-Webb Drug Co., 219 Ala. 
116, 121 S 392; Perfection Mattress, 
etc., Co. v. Dupree, 216 Ala. 303, 113 
S 74; Merchants’ Bank v. Sherman, 
215 Ala. 370, 110 S 805; Newell Con- 


[49 C.J.] 413 


in the complaint.°? 

[§ 524] d. Mode of Specifying Grounds—(1) In 
While a general demurrer is an objection 
to the legal sufficiency of the pleading without as- 
signing any particular defect,®°? a special demurrer 
or exception®* must specify distinctly and particu- 
larly the defect of form relied on as ground for de- 
murrer,®® but substantial compliance with this rule 
has been held sufficient.®°® 
quires,®’ the exact language of its provisions need 
not be used in assigning the ground for demurrer,?® 
but, if required, no other language is proper.®® 
some jurisdictions statutory provisions relating to 
demurrers! render it necessary not only to specify 
the particular ground of demurrer,” but also to point 
out exactly the particular matters wherein the defect 
consists ;? but it need be no more specific than is 
necessary to call the attention of the court, without 


Unless the statute so re- 


In 


tracting Co. v. Glenn, 214 Ala. 282, 
107 S 801; Jackson v. Blankenship, 
213 Ala. 607, 105 S 684; Smith v. 
Lewis, 212 Ala. 133, 102 S 21; Bright 
Vee \WAiasbal, EOD Fler alc Ore SS (aici)s 
Stoudemire v. Davis, 208 Ala. 495, 94 
S 498; Brewer v. Avinger, 208 Ala. 
411, 94 S 590; Creighton v. Air Ni- 
trates Corp., 208 Ala. 330, 94 S 356; 
McWilliams v. Birmingham Southern 


R. Co., 204 Ala. 53, 85 S 293; Fugua 
v. Southtrn R. Co.;. 201 Ala: 164, 77 
S' 690; ‘Birmingham R., ete:., Co: wv. 
Hunt, 200 Ala. 560, 76 S 918; Devon 


Mfg. Co. v. Southern Express Co., 
200 Ala: 273, 76 S 39; U. S. Health, 
etc., Ins. Co. v. Goin, 197 Ala. 584, 73 
S 117; Birmingham Southern R. Co. 
v. Stephens, 196 Ala. 107, 72 S 35; Al- 
len v. Fincher, 187 Ala. 599, 65 S 946; 
Birmingham R., etc., Co. v. Hatton, 
187 Ala. 573, 65 S 934; Deslandes v. 
Scales, 187 Ala. 25, 65 S 393; Birming- 
ham R., etc., Co. v. O’Brien, 185 Ala. 
617, 64 S 343; Weller v. Rensford, 185 
Ala. 333, 64 S 366; Mobile Electric 
Co. v. Sanges, 169 Ala. 341, 53 S 176, 
AnnCas1912B 461; Louisville, ete., R. 
Co. v. Johnson, 162 Ala. 665, 50 S 300; 
Western Union Tel. Co. v. Griffith, 161 
Ala. 241, 50 S 91; Huggins v. South- 
ern’ Rs ‘Co. il507 Ala iS9" 49 aS 29 9r 
Francis v. Sandlin, 150 Ala. 583, 43S 
829; Vernon v. Wedgeworth, 148 Ala. 
490, 42 S 749; Ryall v. Allen,’ 143 Ala. 
222, 38 S 851; Travis v. Rhodes, 142 
Ala. 189, 37 S 804; Alabama State 
Land Co. v. Slaton, 120 Ala. 259, 24 
S 720; Moore v. Heineke, 119 Ala. 
627, 24 S 374; Rice v. Gilbreath, 119 
Ala. 424,248 421; Shanan v. Alabama 
Great Southern R. Co., Is tT Alan wsi9 
22 S 449, 67 AmSR 20; Milligan v. 
Pollard, 112 Ala. 465, 30S 620; Cook 
v. Rome Brick Co., 98 Ala. 409, 12 S 


918; Morris v. Beall, 85 Ala. 598, 5S 
252; Grimmet y. Henderson, 66 Ala. 
521; Robbins v. Mendenhall, 35 Ala. 
722; Helvenstein v. Higgason, 35 Ala. 


259; Denson v. Stanley, 17 Ala. A. 198, 
84 S 770 [rev on other grounds 203 
Ala. 408, 84 S 1773]; Central of 
Georgia R. Co. v. Faust, 17 Ala. A. 
96, 82 S 36 [certiorari den 203 Ala. 
248, 82 S 345]; Chewning v. Knight, 
16 Ala. A. 357, 77 S 969; Southern In- 
demn. Assoc. v. Hoffman, 16 Ala. A. 
274, TT S°424. Hast Pratt Coal! Covwve 
Jones, 16 Ala. A. 130, 75 S 722; Minor 
v. Coleman, 16 Ala. A. 5, 74 S 841; 
Montgomery v. Stephens, 14 Ala. A. 
274, 69 S 970; Union Cemetery Co. v. 
Alexander, 14 Ala. A. 217, 69 S 251; 
Smith v. Davenport, 12 Ala. A. 456, 68 
S 545; Louisville, ete., R. Co. v. Daw- 
son, 11 Ala. A. 621, 66 S 905; Atlantic 
Coast Line R. Co. v. Harwell, 10 Ala. 
A. 587, 65 S 711; Gulf City Boiler 
Works Co. v. Falligant, 6 Ala. A. 178, 
60 S 510. 

Ark.—Veeder v. Wright, 6 Ark. 416. 

Cal.—Singh v. C. H. & O. B. Fuller 
Cow, 3oY CaleeAy 63, oe 71.0: 


Colo.—Lacey v. Bentley, 39 Colo. 
449, 89 P 789. 
Conn.—Miller yv. Cross, 73 Conn. 
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argument, to the particular defects;* and in some 
of these jurisdictions an exception from this rule 
exists in the case of demurrers for want of sufficient 
facts® and demurrers to jurisdiction.® 
demurrers’ within the rule requiring the demurrer to 
point out specifically the nature of: the defect® are 
demurrers for argumentativeness,® for duplicity,?° 
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Among other 


for impertinence,!* for insufficiency of stamps upon 


538, 48 A 213; Norwalk v. Ireland, 68 
Conns 135 A oe Walko v. Walko, 
64 Conn, 74, 29 243 

ks, 97 Ga. 374, 23 
SE 839. 


Ida.—Lutyen v. Ritchie, 37 Ida. 473, 
218 P 430. 

Ill.—Cover v. Armstrong, 66 Ill. 
267. 

Ind.—Jarrell v. Snyder, 7 Blackf. 
sa 

Iowa.—Dean v. Atkinson, 201 Iowa 
818, 208 NW 301; Harris-Hmery Co. 
v. Pitcairn, 122 Iowa 595, 98 NW 476; 
Ft. Madison First M. EH. Church v. 
Donnell, 95 Iowa 494, 64 NW 412, 
Minnesota, ete., R. Co. v. Hiams, 53 
Towa 501, 5 NW 703; Thayer v. Hurl- 
but, 5 Iowa 521. 

Me.—Ryan v. Watson, 2 Me. 382. 

Md.—Stewardson v. White, 3 Harr. 
& McH. 455. 

Mass.—Steffe v. Old Colony R. Co., 
156 Mass. 262, 30 NE 1137; Washing- 
ton v. Eames, 6 Allen 417. 

Mich.—Adrian Water-Works Vv. 
Adrian, 64 Mich. 584, 31 NW 529. 

Mont.—Herbst Importing Co. v. Ho- 
gan, 16 Mont. 384, 41 P 135. 

N. M.—Williams v..Kemp, 273 P 12; 
Evants v. Taylor, 18 N: M. 871, 137 
P 583, 50 LRANS 1113. 


N. C.—Enloe vy. Ragle, 195 N. C. 
38, 141 SE 477. 
Oh.—Franklin Bank v._ Bartlet, 


Wright 741. 

Or.—Cohen y. Ottenheimer, 13 Or. 
220, 10 P 20. 

Pa.—Watson v. Mercer, 7 LancBar 
O77: 

Porto Rico.—Rios v. Wilcox, 10 

Porto Rico Fed. 22. 

: Tenn.—Hobbs v. Memphis, ete., R. 
Co., 9 Heisk. 873. ‘ 
Tex.—Bragg v. Houston Electric 

Co; 1¢Civ. As) 1264 7 SW. .245: - [aft 
(Commn. A.) 276 SW 641]. 
Utah.—Owen vy. Oviatt, 4 Utah 95, 6 

ear 

vVt.—State v. Greene, 87 Vt. 94, 88 A 
515. 

Va.—Southern R. Co. v. Simmons, 
105 Va. 651, 55 SE 459. 

Que.—Weinstein v. Millman, 11 
Que. Pr. 294; Mondou v. St. Francois 
du Lac Corp., 10 Que. Pr. 232; Agnew 
v. Gober, 8 Que. Pr. 217. 

[a] In Florida (1) a demurrer 
Should state the substantial matter 
of law intended to be argued. Wau- 
chula Dev. Co. v. People’s Stock 
Yards State Bank, 86 Fla. 298, 98 S 
220. (2) The causes of demurrer 
must be indicated in the margin of the 


demurrer. Stephens v. Bradley, 24 
Fla. 201, 3 S 415. 
[b] Examples of specifications 


held bad.—A demurrer on the ground 
that it cannot be ascertained from the 
complaint what the contract is on 
which the action is based is too in- 
definite. Sharpleigh Hardware Co. v. 
Knippenberg, 133 Cal. 308, 65 P 621. 

4 Overland Sioux City Co v. 
Clemens, 189 Iowa 1293, 179 NW 954; 
uel v. Maine, 163 Iowa 117, 148 NW 

5. See infra § 525. 

6. See infra § 529. 

7 See cases supra this note. 
also Central of Georgia R. Co. 
Goens, 30 Ga. A. 770, 119 SE 669 (ae. 
murrer to petition for being illegal, 
immaterial, and improper as a basis 
of recovery in this action). 

See supra text and notes 95 et 


97) Ga. 


Hee 


seq. ‘ 
9. Ga.—Clarke v. Parks, 
374, 23 SE 839. 


5 Ill.—Cover vy. Armstrong, 66 Ill. 
67. 
Ind.—Jarrell v. Snyder, 7 Blackf. 


551; Vance v. State, 6 Blackf. 80. 

Me.—Ryan v. Watson, 2 Me. 382. 

N, Y.—Tracy v. Rathbun, 3 Barb. 
543 (holding, however, that the de- 
murrer may be sufficient without say- 
ing, in so many words, that the plead- 
ing is argumentative). 

a etun se v. Mercer, 9 LancBar 

vVt.—State v. Greene, 87 Vt. 94, 88 A 
515; Webster v. State Mut. F. Ins. 
COAST” VitaeT 5s GORA SSO MWe yasys 
Carpenter, 64 Vt. 212, 23 A 630, 15 
LRA 853; Walker v. Wooster, 61 
Vt. ae 17 A 792; Carpenter v. Mc- 
Clure, 38 Vt. 375. 

U. S.—Martin v. Bartow Iron 
Works, LG cE. Cash INo. O52 diane ora: 
320. 


Conn.—Havens v. Hartford, ete., R. 
Co., 28 Conn. 69. 

Ga.—Albany v. Jackson, 33 Ga. A. 
30, 125 SE 478; Central of Georgia R. 
Co. v. Hill, 21 ‘Ga. A. 231, 94 SE 50. 

Ill.—Holmes v. Chicago, etc.; R. Co., 


94 Ill. 439; Jacobs v. Pierce, "132 Ill. 
A. 547; Yeazel v. Harber Bros. Co., 
106 Ill. A. 408. 


Me.—Ryan v. Watson, 2 Me. 382. 
ie eS pe rewardson v. White, 3 Harr. 
N. Y-- McNulty Ver Hramie; 73, IN:.3%e 
an 128; Currie v. Henry, 2 Johns. 
3 


Oh.—Franklin Bank vv. Bartlet, 
Wright 741. 

Vt.—Willey v. Carpenter, 64 Vt. 212, 
23 A 630, 15 LRA 853; Green v. Sey- 
mour, 59 Vt. 459, 12 A 206; Carpenter 
v. McClure, 40 Vt. 108; Carpenter v. 
McClure, 37 Vt. 127; Buell v. War- 
Nex, 133) Vite 5703: Onion.«v.4Clark; 18 
Vt. 363 y 

Va.—Southern R. Co. v. Simmonds, 
105 Va. 651, 55 SH 459. 

Eng.—Lamplough v. Shortridge, 1 
Salk. 219, 91 Reprint 195. 

11. Coffee vy. South Georgia Farm- 
ers’ FE. Ins. Assoc., 29 Ga. A. 685, 116 
SE 653. 

12. Weinstein v. Millman, 11 Que. 
Pr. .294; 

[a] Defect cured.—Insufficiency of 
stamps upon proceedings does not 
justify an exception to the form if no 
prejudice has been suffered thereby 
and if the required additional stamps 
have been since affixed to such pro- 
ceedings with the permission of the 
court. Weinstein v. Millman, 11 Que. 
Pr. 294. 

13. Morgan v. Interstate Bldg., 
ete., Assoc., 108 Ga. 185, 33 SE 964 
(demurrer must show what exhibits 
should be attached). 

14. Ala.—Georgia Cent. R. Co. v. 
Joseph, 125 Ala. 313, 28 S 35; Ten- 
nessee,,etc,,, R, Co.) v., Cavin, 16; Ala: 
A, 242) 77,8 80. 

Cal. ~_ Healy Vv.) Visalia, Otc: 1k. .Co.; 
101 Cal. 585, 36 P 125; Bolan v. Gal- 
lagher, 52 Cal. A. 503, 199 P 57; Sweet 
v. Richvale Land Co., 29uCaly Ala late 
154 P 608. 

Colo.—Barr v. Walker, 76 Colo. 569, 
233 P 622; Lacey v. Bentley, 39 Colo. 
449, 89 P 789; Stephens v. Parvin, 33 
Colo. 60, 78 688; Henderson y. 
Johns, 13 Colo. 280, 22 P 461. 

Ga.—Bennett v. Benton, 162 Ga. 
139, 133 SE 855; Callaway v. Pearson, 
139 Ga. 540, 77 SE 816; Dannelly v. 
Cuthbert Oil Co., 1381 Ga. 694, 63 SE 
257; Willingham v. Glover, 28 Ga. A. 
394, 111 SE 206; Armuchee Pants 
Mfg. Co. v. Juilliard, 14 Ga. A. 141, 


[§ 524 


proceedings,'? for lack of proper exhibits,1* for mis- 
joinder of causes of action or defenses,!* for mislead- 
ing statements,'® for statements of legal conclu- 
sions,'® and for variance.!7 
ground that the pleading is ambiguous, indefinite, un- 
certain, unintelligible, or vague, ‘must ‘specify where- 
in the pleading is objectionable for such reason,+§ 


A demurrer, on the 


80 ea D2 Ds 

N. Y.—Holmes y. Camp, 180 App. 
Div. 409, 167 NYS 840; Lilienthal v. 
Betz, 108 App. Div. 223, 95 NYS 849 
[rev on other grounds 185 N. Y. 153, 77 
NE 1002]; Hodge v. Drake, 60 Hun 
577, 14 NYS 355; Barkley v. Williams, 
30 Misc. 687, 64 NYS 318: Isear v. 
McMahon, 16 Mise. 95, 37 NYS 1101; 
Anderton v. Wolf, 4 NYSt 101; Hinds 
v. Tweddle, 7 HowPr 278. 

Porto Rico.—Rios vy. Wilcox, 10 
Porto Rico Fed. 22 

Utah.—Owen v. Oviatt, 4 Utah 95, 
6 Papas 

[a] Although the term “multifari- 
ousness” is not used in the code, it 
will be taken to mean the misjoinder 
of causes of action when it is alleged 
as a ground of demurrer. Cohen v. 
Ottenheimer, 13 Or. 220, 10 P 20; Rog- 
ie Riley, (Tex. Civ. A.) 240 SW 

[b] Specification held sufficient.— 
It is only necessary that the ground 
of demurrer should be so plainly stat-+ 
ed that it may be clearly understood. 
For instance, a statement that ‘‘caus- 
es of action upon a contract are joined 
with a third cause of action for a 
tort,” instead of the statutory phrase 
“that causes of action have been im- 
properly united,” is sufficient. Mc- 
Clure v. Wilson, 13 App. Div. 274, 43 
NYS 209. 

[c] Misjoinder in count.—A de- 
murrer to a count, in a railroad pas- 
senger’s action for injuries in alight- 
ing, stating that there was a mis- 
joinder, in that two separate causes 
of action were joined in one count, 
and that the count was rendered in- 
consistent and repugnant, sufficiently 
raised the defect of inconsistency and 
repugnancy. Central of Georgia R. 
ron v. Mathis, 9 Ala. A. 643, 64 S 


Aisenberg v. Royal Ins. Co., 
Ltd., (Mass.) 165 NE 682. 

16. U.S. Health, etc., Ins. Co. v. 
Goin, 197 Ala. 584, 73 S 117; Mobile 
Electric Co. v. Sanges, 169 ‘Ala. 341, 
53 8S 176; Suell v. Derricott, 161 Ala. 
259, 49 S 895, 23 LRANS 996, 18 
AnnCas 636; Bragg v. Houston Elec- 
trie. Co}, CPexiCivy AD UZ64 0S Wwe 245 
Laff (Commun. A.) 276 SW 641]. 

17. Wilder v. McCormick, 29 F. 
Cas. No. 17,650, 2 Blatchf. 31; Veeder 
v. Wright, 6 Ark. 416; Cravens v. 
Mileham, 6 Ark. 215; Bogardus -v. 
Trial, 2 Ill. 68; Hackworth v. Zollars, 
30 Iowa 433. 

[a] Setting out instrument in hec 
verba.—A demurrer to the declara- 
tion for a variance between a note 
set out therein and the copy filed 
therewith should set out the note in 
hee’ verba. Bogardus v. Trial, 2 I11. 


18. Ala.—Bright v. Wynn, 210 Ala. 
194, 97 S 689; Denson v. Caddell, 201 
Ala. 194, 77 S 720; Courts v. Happle, 
49 Ala. 954: Denson v. Stanley, 17 Ala. 
A. 198, 84 S 770 [rev on other grounds 
203 Ala. 408, 84 S 778]. 

Cal.—Yolo County v. Sacramento, 
86 Cal. 193; Muraco vy. Don, 79 Cal. 
A. 728, 250 P 1109; Sweet v. Richvale 
Land Co., 29 Cal. A. 111, 154 P 608. 

Colo.—International State Bank v. 
Trinidad Bean, etc., Co., 79 Colo. 286, 
245 P 489; Goldfield v. MacDonald, 
52 Colo. 143, 119. RB 1069; Lacey v: 
Bentley, 39 Colo. 449, 89 P 789; Mitch- 
ell v. Pearson, 34 Colo. 278, 82 P 446; 
Stephens v. Parvin, 33 Colo. 60, 78 
P 688; Canfield v. Jeannotte, 31 Colo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* 
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although it has been held that, if the pleading is 
palpably ambiguous and uncertain on its face, the de- 
murrer on the ground need not be more specific.t® 
So in some jurisdictions a demurrer on the ground of 
a former suit pending must point out specifically the 


alleged defect.?° 


Numbering grounds assigned by the demurrer is 
sometimes required by statute,?! but this provision 
has been held applicable only where there is more 


than one ground.?? 


[§ 525] (2) Demurrer for Failure To State Suffi- 
cient Facts—(a) In Complaint. A general demurrer 
need not allege or point out any particular cause or 
specific defect in the pleading to which it applies ;?° 


292, 72 P 1062; McCreary v. Brady, 
26 Colo. A. 297, 148 P 829; Berry v. 
French, 24 Colo. A. 519, 135 P 985; 
Baden Baden Gold Min. Co. v. Jose, 
20 Colo. A. 260, 78 P 313. 

Fla.—Hartford F. Ins. Co. v. Hollis, 
58 Fla. 268, 50 S 985. 

Ga.—Darien Bank vy. Clifton, 156 
Ga. 65, 118 SE 641; Bailey v. Turner, 
150 Ga. 823, 105 SE 471; Askew v. 
Thompson, 129 Ga. 325, 58 SH 854; 
Dania Cash Stores v. Zaring, 38 Ga. A. 
427, 144 SE 132; Alford v. Davis, 21 
Ga. A. 820, 95 SE 313; Central of 
Georgia R. Co. v. Hill, 21 Ga. A. 231, 
94 SE 50. 

Ida.—Lutyen v. ot, Lda: 
473, 218 P 430. 

Mass.—Aisenberg v. Royal Ins. Co., 
Ltd., 165 NE 682. 

Mont.—Jacobs Sultan Co. v. Union 
Mercantile Co.,'17 Mont. 61, 42 P 109; 
Herbst Importing Co. v. Hogan, 16 
Mont. 384, 41 P 135. 

Porto Rico.—Rios v. Wilcox, 10 
Porto Rico Fed. 22. 

Tex.—Missouri, etc., R. Co. v. Har- 
riman, (Civ. A.) 128 SW 932 [rev on 
other grounds 227. U. S. 657,. 33° SCt 
397, 5% LL. ed. 690]; Missouri, etc’, 
R. Co. v. Wetz, 38 Tex. Civ. A. 563, 
87 SW 373. 

Utah.—Owen v. Oviatt, 4 Utah 95, 6 
1D gyn 

[a] Thus (1) a special demurrer 
that the complaint was ambiguous, 
unintelligible, and certain in that it 
did not connect the matters alleged 
therein with defendants or either of 
them and did not state the place, day, 
or date of any of the supposed facts, 
nor which of defendants performed 
the alleged acts, and that the allega- 
tions were not specific as to any one 
defendant, was too indefinite to be 
considered. Goldfield v. MacDonald, 
52 Colo. 143,119 P1069. (2) A ground 
of demurrer to the petition, stating 
“That all allegations in an effort to 
set up sale of said lands should be 
stricken, being too indefinite, too un- 
certain, being without consideration, 
and wholly unilateral, and petition 
should be dismissed,” fails definitely 
to indicate particular allegations 
which it is contended are sufficient, 
and does not present any question for 
decision. Vickers v. Robinson, 157 
Ga. 731, 122 SE 405. 

[b] Objection that suit is prema- 
turely brought must specifically state 
why it is premature. Coffee v. South 
Georgia Farmers’ F. Ins. Assoc., 29 


Ritchie, 


Ga. A. 685, 116 SE 653. , 
19. Hartford F. Ins. Co. v. Hollis, 
58 Ela. 268,-.50 S 985; .Lutyen. v. 


Ritchie, 37 Ida. 473, 218 P 430. 

20. Mitchell v. Pearson, 34 Colo. 
278, 82 P 446; Stephens vy. Parvin, 33 
Colo. 60, 78 P 688. 

21. See statutory provisions. 

22. Wolf v. Schofield. 38 Ind. 175. 

23. Pelham v. W. T. Rawleigh Co., 
83 Ga. A. 356, 126 SE 302; Northwest 
Mut. Acc. Assoc. vV. Tuggle, 138 Ill. 
428, 28 NE 1066 [rev on other grounds 
39 Tl. A. 509]; Granite Bldg. Co. v. 
Saville, 101 Va. 217, 438 SE 351. 

[a] Rule applied. —Where a peti- 
tion was defective in substance, in 
that suit was brought on a contract 
of guaranty against the principal 
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but if demurrant thinks proper to point out faults, it 
does not vitiate it.?* 
specification of defects relied on as grounds for de- 
murrer,?*> an objection to a complaint on the ground 
that it does not state facts sufficient to constitute a 


Under statutes requiring the 


cause of action may, in most jurisdictions, assign the 


defect in the language of the statute,?® or in words 
substantially the same as, or equivalent thereto,?? 
except where the benefit of a personal privilege is 


claimed;?® but in other jurisdictions it 1s not suffi- 


debtor and guarantors, it was sub- 
ject to general demurrer, although 
it did not specifically point out the 
defect. Pelham v. W. T. Rawleigh 
Co7733) Ga A. 356, 126) SE 302. 

[b] In Louisiana the better prac- 
tice is to allege in the exception of 
no cause of action in what particular 
the petition is deficient. . Moore v. 
Flanagan, 2 La. A. 136. 

24. Martin v. Bartow Iron Works, 
Lew Ree Cass eNO Ot 5, soot Gaae o20e 
Smith v. Brown, 6 HowPr (N. Y.) 
383. 

[a] Where grounds are unneces- 
sarily assigned in a demurrer based 
on the failure to state a cause of ac- 
tion, the court may sustain the de- 
murrer on a ground not suggested 
therein. Granite Bldg. Co. v. Saville, 
101 Va. 217, 438 SE 351. 

25. See statutory provisions. 

26. Cal.—Burke v. Maguire, 154 
Cal. 456, 98 P 21; Kent v. Snyder, 30 
Cal. 666. 

Colo.—Henderson v. Johns, 13 Colo. 
280, 22°>P 461; Berry v. French, 24 
Colo. A. 519, 135 P 985. 


Ea Co., 117 La. 320, 41 S 587. 

Mass.—Frisbee v. Prussian Nat. 
Ins, Co,-228 Mass) 159; 111 NE 850; 
Steffe v. Old Colony R. Co., 156 Mass. 
262, 30 NE 1137; Chenery v. Holden, 
16 Gray 125. 

Hee eae 9 Cal ee v. Cratt, 7 Minn. 

Mo.—Hanson v. Neal, 215 Mo. 256, 
114 SW 1073; Wilson v. Polk County, 
112 Mo. 126, 20 SW 469; Jordan v. 
Missouri, ete., R. Co., 61 Mo. 52; Mor- 
gan v. Bouse, 53 Mo. 219. 

N. Y.—Haire v. Baker, 5 N. Y. 357; 
Johnson v. Wetmore, 12 Barb. 433; 
Paine v. Smith, 9 N. Y. Super. 298; 
Durkee v. Saratoga, ete, R. 4 
HowPr 226, 2 CodeRep 145. 
Glenny v.:Hitchins, 4 HowPr 
CodeRep 56; Hunter v. Frisbee, 2 
CodeRep 59; Grant, v. Lasher, 2 
eogeler. 2: 

S. D.—O’Rourke v.. Sioux Falls, 4 
S. D. 47, 54 NW 1044, 46 AmSR 760, 
19 LRA 789. 

Wis.—Howland v. Kenosha County, 
19 Wis. -247. 

[a] In Porto Rico (1) the rule of 
the text is applied in the local courts. 
Cuebas v. Banco Territorial, ete., 19 
Porto Rico 1109; Property Owners’ 
League v. San Juan, 14 Porto Rico 


85. (2) But in the federal courts 
the defects must be set out. Del- 
gado v. Bernal, 7 Porto Rico Fed. 
666; Rodriguez v. Nicole, 7 Porto 


Rico Fed. 418; Dunkins v. Prescott, 
eten, (Co... iiePorto “Rico wWedy 271; 
Fletcher vy. Hernandez, 6 Porto Rico 
Fed. 245; De Bolivar v. Porto Rico 
R., ete., Co., 6 Porto Rico Fed. 168. 
{b] In South Carolina Cir. Ct. 
Rules, rule 18 requires demurrant to 
state in writing ‘wherein the plead- 
ing objected to is insufficient,” but 
it is a sufficient compliance with this 
rule to demur in the words of the 
statute and on the hearing submit in 
writing the specific grounds of ob- 
jection. Riggs v. Home Mut. F. Pro- 
tection Assoc., 61 S. C. 448, 39 SE 614. 
[c] Defective attempt. to specify 
grounds for objection will not render 
the demurrer bad. Howland v. Ken- 


cient to allege the ground of demurrer in the lan- 

guage of the statute or words equivalent thereto but 

the precise grounds of exception must be stated.?? 
In Indiana, by statute, a demurrer for want of 


osha County, 19 Wis. 247. 

27. Norton v. Lilley, 210 Mass. 214, 
96 NE 351; Johnson v. Reed, 136 
Mass. 421; ‘Troll v. St. Louis Third 
Nat. Bank, 278 Mo. 74, 211 SW 545; 
De Witt v. Swift, 3 HowPr (N. sys) 
280, 1 CodeRep 25. 

[a] Words equivalent to statutory 
language.—(1) That “the complaint 
does not state a sufficient cause of 
action against the defendant” are 
equivalent to ‘does not state facts 
sufficient to constitute a cause of ac- 
tien.” DeWitt ‘vi (Swift, S HowPr 
(N. Y.) 280, 1 CodeRep 25. (2) That 
“petition shows that plaintiff is not 
entitled to the relief prayed for.” 
Troll v. St. Louis Third Nat. Bank, 
278 Mo. 74, 80, 211 SW 545. 

28. Burke v. Maguire, 154 Cal. 456, 
98 P 21; Kent v. Snyder, 30 Cal. 666. 

29. Bright v. Wynn, 210 Ala. 194, 
97 SL689s (Wa St sblealthy ete: inisa Co, 
v. Goin, 197 Ala. 584, 73 S 117; Moun- 
tain v. Whitman, 103 Ala. 630, 16 S 
15; Morris v. Beall, 85 Ala. 598, 5 
S 252; Grimmet v. Henderson, 66 
Ala. 521; Robbins v. Mendenhall, 35 
Ala. 722; Southern Steam Carpet 
Cleaning Co. v. Goldman, 17 Ala. A. 
218, 84 S 478; Lang v. Leith, 16 Ala. 
A. 295, 77 S 445; Foote v. Brown, 
78 Conn. 369, 62 A 667; Lang v. Bra- 
dy, 73 Conn. 707, 49 A 199; Norwalk 
v. Ireland, 68 Conn. 1, 35 A 804; Cook 
v. Morris, 66 Conn. 196, 33 A 994; 
Ball v. Paquin, 140 N. C. 88, 52 SE 
410, 3 LRANS 3:07; Elam vy. Barnes, 
110n NS Gl173, 14 °SH 162i Burbank 
vy. Beaufort? County, (92aNnI@.2 25s 
Goss v. Waller, 90 N. C. 149; States- 
ville Bank v. Bogle,. 85 N. C. 203; 
Valmilero v. Kong Chang Seng, 33 
Philippine 84; Hermanos vy. Yap Tico, 
24 Philippine 504, 521 [cit Cyc]. See 
Enterline v. Comrey, 15 Pa. Co. 627 
(dictum to the effect that the de- 
ficiency should be pointed out). 

[a] In Florida, under a statutory 
provision requiring the demurrer to 
state the substantial matters of law 
intended to be argued, a demurrer, 
for failure to state sufficient facts, 
which fails to comply with the stat- 
utory requirements, is bad unless 
the declaration plainly shows that it 
does not contain by direct statements 
or fair inference therefrom all the 
facts necessary to constitute a cause 
of action. U.S. Fidelity, ete., Co. v. 
District Grand Lodge No. 27 U. O. 
O. F., 58 Fla. 373, 50 S 952; German- 
American Lumber Co., v. Brock, 55 
Fla. 577, 46 S 740; Benedict Pineap- 
ple Co. v. Atlantic Coast Line R. Co., 
55 Fla. 514, 46 S 732, 20 LRANS 92° 

[b] In Towa (1) the rule of the 
text applies to actions at law. In re 
McMurray, 107 Iowa 648, 78 NW 691; 
Eden Dist. Tp. v. Templeton Inde- 
pendent Dist., 72 Iowa 687, 34 NW 
472; Davidson v. Biggs, 61 Towa 309, 
16 NW 135% McLaughlin Vv. Bascomb, 
36 Iowa 593; Childs v. Limback, 30 
Iowa 398; Singer v. Cavers, 26 Iowa 
178; Piper v. Newcomer, 25 Iowa 221; 
Luse v. Des Moines, 22 Iowa 590; 
Davenport Gaslight, etc., Co. v. Day- 
enport, 15 Iowa 6; Crouch vy. Crouch, 
9 Iowa 269; Cole v. Porter, 4 Greene 
510. (2) But it does not apply where 
the petition is in equity. Mengel v. 
Mengel, 145 Iowa 737, 120 NW 72, 122 
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sufficient facts must be accompanied by a memoran- 
dum stating wherein the pleading demurred to is in- 
The memorandum must distinctly and 
clearly specify the grounds for the objection*+ with- 
out repetition®? or argument,’* and the reasons 
should be numbered or otherwise designated.** 
need not go further than to point out the omission of 
the facts necessary to make the pleading sufficient on 
the theory on which it is predicated.*° 
the necessary requirements at least substantially.*® 
The statute has no application to litigation com- 
menced prior to its enactment.*? Prior to this statute 


sufficient.?° 


NW 899; Stokes v. Sprague, 110 Iowa 
89, 81 NW 195; Hanna v. Hawes, 45 
Iowa 4387. 

[ce] .In Louisiana an exception for 
substantial insufficiency should aver 
that the facts averred in the pleading 
complained of are the same and none 
other than those mentioned in the 


exception. Flournoy v. Milling, 15 
La. Ann. 473 
{d] In Alberta, demurrers having 


been abolished, a general objection 
in the defense that plaintiff's claim 
discloses no cause of action will be 
struck out unless it expressly states 
the point of law involved. Guenard 
v. Coe, 16 DomLR 513, 26 WestLR 
626, 5 WestWkly 1044 [app allowed 
on other grounds 7 Alta. L. 245, 17 
DomLR 47, 28 WestLR 250, 6 West 
Wkly 922). 

[e] Specification held sufficient.— 
(1) A demurrer charging that the 
facts stated in plaintiff’s petition do 
not entitle him to recover because 
it fails to show defendant’s liability 
or any enforceable contract. Stew- 
art v. Puck Soap Co., 154 Iowa 411, 
135. INW ~~ 70: (2) Assignment that 
averments set up as true do not show 
any liability on defendant’s part. Al- 
lison-Russell-Withington Co. v. Som- 
mers, 219 Ala. 33, 121 S 42. 

30. Acts (1911) p 415 (amending 
Burns St. Annot. [1908] §§ 344, 398). 

31. State v. Morris, (Ind.) 155 NE 
198; Carter v. Caldwell, 183 Ind. 434, 
109 NE 355; 
176 Ind. 182, 95 NE 417, AnnCas1914B 
91; Chicago, ete., R. Co. v.* Ellis, 83 
Ind. A. 701, 149 NE 909; Southern 
R. Co. v. Wahl, (Ind. A.) 145 NE 523; 
Indianapolis Abattoir Co. v. Penn 
Beef Co., 83 Ind. A. 144, 144 NE 5738, 
145 NE 10; Guenther v. Jackson, 79 
Ind, A. 127, 137 NE 582; Hammerton 
v. J. R. Watkins Medical Co., 70 Ind. 
A, 714, 123 NIS 646; Pittsburgh, etc., 
R. Co. v. Baughn, 70 Ind. A. 333, 123 
NE 422; Hammerton v. J. R. Wat- 
kins Medical Co., 68 Ind. A. 515, 120 
NE 710; Blair Baker Horse Co. v. 
Railroad Transfer Co., 59 Ind. A. 505, 
108 NE 246; Boes v. Grand Rapids, 
etc., R. Co., 59 Ind. A. 271, 108 NE 
174, 109 NE 411; Gillispie v. Darroch, 
57 Ind. A. 482, 107 NE 475. 

{a] Thus a statement in the mem- 
orandum that the complaint failed to 
state facts sufficient to show a legal 
duty on the part,of defendant or 
plaintiff is too general. Guenther v. 
Jackson, 79 Ind. A. 127, 1837 NE 582. 

[b] Separate paper for memoran- 
dum accompanying the demurrer is 
not necessary. Knapp v. Doll, 180 
Ind. 526, 103 NE 385; State v. Barthol- 
omew, 176 Ind. 182, 95 NE 417, Ann 
Cas1l914B 91. 

32. State v. Bartholomew, supra. 

GS:  State-y. Morris, (Ind) 155° NE 
198; State v. Bartholomew, 176 Ind. 
182, 95 NE 417, AnnCas1914B 91. 

34. State v. Bartholomew, supra. 

35. Grand Trunk Western R. Co. 
VreePiritt  TrustnCo. 68, Ind: 'A29198; 
115 NE 685, 116 NE 756. 

36. Swift v. Miller, 62 Ind. A. 312, 
113 NE 447. 

Riggs, 68 


87. Sullivan County v. 
Ind. A. 263, 117 NE 214; Bissell 
Chilled Plow Works v. South Bend 
Mfg. Co., 64 Ind. A. 1, 111 NE 932; 
Craig v. Norwood, 61 Ind. A. 104, 108 


State v. Bartholomew, ' 
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It 


It must meet 


NE 395. 

38. Stanley v. Peeples, 13 Ind. 232; 
Hayarve Sash), one ind: SACL Geo tiGieN ss 
644; Vincennes v. Spees, 35 Ind. A. 
389, 74 NB 277; Leach v. Adams, 21 
Ind. A. 547, 52 NB 813. 

[a] Courts cannot, by rule, re- 
quire that general demurrers specify 
the defects relied on. Pouder v. Tate, 
111. Ind. 148, 12 NE 291. 

[b] Specifications held sufficient. 
—(1) That the complaint does not 
“contain” facts enough to entitle 
plaintiff to relief. State v. Younts, 
89 Ind. 313; Pace v. Oppenheim, 12 
Ind. 533; Hay v. Bash, 37 Ind. A. 167, 
76 NE 644; Leach v. Adams, 21 Ind. 
ABA SATS 52 ENE SSESM iC2)8 "hath the 
pleading “does not state facts suffi- 
cient.” Petty v. Church of Christ, 70 
Ind. 290. (8) “That said complaint 
does not state a cause of action.” 
Toledo, etc., R. Co. v. Beery, 31 Ind. 
A. 556, 68 NE 702. (4) That “said 
paragraphs, nor either of them, con- 
tain facts sufficient to constitute a 
cause of action.’’ State v. Younts, 89 
Ind: 313) 

39. Pine Civil Tp. v. Huber Mfg. 
Cou 83) Ind PLZT Porter’ vawWailson, 
35 Ind. 348; Firestone v. Werner, 1 
Ind. A. 293, 27 NE 623. 

[a] Specifications held bad.—(1) 
A demurrer ‘for the reason that the 
same does not state facts sufficient 
to constitute a good and sufficient 
petition.’”’ Grubbs v. King, 117 Ind. 
243, 20 NE 142. (2) That a complaint 
“does not state facts sufficient to con- 
stitute a good ground of complaint.” 
Firestone v. Werner, 1 Ind. A. 293, 
27-INE 623. (3) A demurrer to several 
paragraphs of the complaint “for the 
reason that neither one of them states 
facts sufficient to constitute a good 
paragraph of complaint against ei- 
ther one of said defendants.’ Jones 
v. Peters, 28 Ind. A. 383, 62 NE 1019. 
(4) That the complaint does not state 
facts sufficient to constitute a “com- 


plaint.” Pine Civil Tp. v. Huber Mfg. 
Co.; 83, Ind. 121% €5) That the. com- 
plaint “is not good and sufficient in 
law.” Porter v. Wilson, 35 Ind. 348. 

40. U. S.—Brown v. Cumberland 
he eee Co., 181 Fed. 246 (Tennessee 
rule). 


Ala.—Scharnagel v. 


Furst, 215 Ala. 
528, 112 S 102; 


McGehee v. Mage SRS 
Union Tel. Co., 169 Ala. 109, 53 S 205, 
AnnCas1912B 512; Cowan Vv. Motley, 
125 Ala. 369, 28S 70; Evitt v. Lowery 
Banking Co., 96 Ala. 381, 11 S 442; 


Donegan v. Wood, 49 Ala. 242, 20 
AmR 275. 

Conn.—Walko vy. Walko, 64 Conn. 
74, 29 A 243. 


Iowa.—Slafter v. Concordia F. Ins. 
Co., 142 Iowa 116, 120 NW 706; ‘'Tim- 
ken Carriage'Co. v. Smith, 123 Iowa 
554, 99 NW 1838. 

N. M.—Evants v. Taylor, 18 N. M. 
STL T3e 15838;, 50 LRANS 1113. 

[a] Specifications held sufficient. 
—(1) That plea consists of matter 
of evidence or argument, and is nei- 
ther in denial nor in confession and 
avoidance. Davenport Gaslight, etc., 
Co. v. Davenport, 15 Iowa 6. (2) That 
“plea does not traverse the complaint 
or either count thereof, and does not 
set up any matters in confession or 
avoidance.” Columbia Weighing 
Mach. Co. v. Sevier-Webb Drug Co., 
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a demurrer for want of sufficient facts could assign 
the defect in language equivalent to that of the stat- 
ute enumerating the grounds of demurrer,*®* but 
where the allegations were not equivalent thereto, the 
demurrer was insufficient.®® 
[§ 526] (b) In Answer. 
tions it is not sufficient to allege as a ground of de- 
murrer to a defense in an answer that it does not 
state facts sufficient to constitute a defense, without 
stating wherein the allegations are deficient,*® in 
others it is sufficient to state the objection in the 
words of the statute or words equivalent thereto.** 


; 
While in some jurisdic- 


219 Ala. 116, 121 S 392: 

[b] Specifications held insufficient. 
—(1) “That all the matters and 
things set forth in said plea show no 
reason why plaintiff should not re- 
cover.” Eyvitt v. Lowery Banking Co., 
96 Ala. 381, 11S 4422 )1@2))-Dhate sche 
matters pleaded furnish no bar to the 
action.”” Donegan v. Wood, 49 Ala. 
242, 20 AMR 275. (38) That a plea “is 
no answer to the complaint’ and 
“does not set out such facts as con- 
stitute a traverse or a confession and 
avoidance.” Cowan v. Motley, 125 
Ala. 369, 28 S 70. (4) Specification 
of defects amounting merely to a 
repetition of the ground assigned. 
Slafter v. Concordia F. Ins. Co., 142 
Iowa 116, 120 NW 706 

[e] Equitable answers may, in 
Iowa, be demurred to in the language 
of the statute. Reed v. Lane, 96 Iowa 
454, 65 NW 380: Demurrer to equita- 
ble petition see supra § 525 text and 
note 29 [b]. 

[d] In Florida (1) under a stat- 
utory requirement that substantial 
matters of law intended to be signed 
shall be stated in the demurrer, a de- 
murrer which merely reiterates the 
ground is bad. MHealthcote v. Fair- 
banks, (60 Bila. 97) 52)-S) 950.05 G2)erA: 
specification in a demurrer that a plea 
presented no defense is sufficient, 
where the plea was short and _ con- 
tained no specific statements. Odlin 
v. Stuckey, 76 Fla. 42, 80 S 291; John- 
son v. Florida East Coast R. Co., 66 
Fla. 415, 63 S 713, 50 LRANS 561, 
AnnCas1916C 1210. (3) Although 
Gen. St. (1906) § 1444 requires that 
the substantial matters of law intend- 
ed to be argued shall be stated in a 
demurrer, and, when a demurrer is 
addressed to several pleas the sub- 
Stantial matters of law intended to 
be argued in support of such demur- 
rer should be stated as against all 
of the pleas, yet, if on a bare inspec- 
tion of the plea, as to which no mat- 
ters of law intended to be argued are 
stated in the demurrer, the plea is 
found to be so faulty and defective 
as to constitute no defense to the ac- 
tion, the court would be warranted 
in sustaining the demurrer. Frank- 
lin Phosphate Co. v. International 
Harvester Co., 62 Fla. 185, 57 S 206, 
AnnCas1913C 1247. 

41. State v. Huff, 172 Ind. 1, 87 NE 
141, 139 AmSR°355; Funk v. Rentch- 
ler, 134 Ind. 68, 33 NE 364, 898; Ross 
v. Menefee, 125 Ina. 432, 35 NE 545; 
Lewellen v. Crane, 113 Ind. 289, 15 
NE 515; McFadden v. Fritz, 110 Ind. 
fhe MC) NE 120; Bryan’ v. Scholl, 109 
Ind. 367, 10 NE 107; Wright v. ’Nip- 
ple, 92 Ind. 310; Bennett. vy. Shern, 
41 Ind. 324; Durbin v. Northwestern 
Scraper Co., 36 Ind. A. 128, 73 NB 297; 
Pulse v. Osborn, (Ind. ah 60 NE 374; 
Foster v. Dailey, 3 Ind. A. 530, 30 NE 
4; Anibal v. Hunter, 6 HowPr (N. 
Y.) 255, CodeRepNS 403; Hyde v. 
Conrad, 5 HowPr (N. Y.) 112, 3 Code 
Rep 162; Van Dyke vy. Doherty, 6 N. 
Daeazooy 69 NW 200. 

[a] Pleas in abatement (1) must 
be demurred to in the same manner 
as any other answer. Minnich vy. 
Packard, 42 Ind. A. 371, 85 NE 787 
(some cause of demurrer must be 
assigned). (2) A demurrer on the 
ground that the plea in abatement 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 527] (c) In Counterclaim. 


constitute a cause of action.*2 


guage need not be used.?® 


has been held sufficient.+® 


[§ 528] (d) In Reply. In some jurisdictions a de- 
murrer to a reply on the ground of the insufficiency 


does not state facts sufficient to con- 
stitute a cause of defense is bad. 
Fender v. Phillips, 59 Ind. A. 85, 108 
NE 971. 

[b] If the answer alleges new 
matter (1) arising subsequent to the 
action as a defense, and also denies 
material allegations of the complaint, 
the demurrer must not be general but 
must specifically attack the allega- 
tions of new matter. McBride v. 
American Surety Co., 70 Hun 369, 24 
NYS 178. (2) But it is sufficient to 
use the words of the statute, that is, 
“that it is insufficient in law, upon 
the face thereof.” But it is not suffi- 
cient to state that the defense “does 
not state sufficient facts to constitute 
a defense.” McCann v. Hazard, 36 
Mise. 7, 72 NYS 45. 

[c] Statements held insufficient.— 
State v. Huff, 172 Ind. 1, 87 NE 141, 
139 AmSR 355; Wintrode v. Renbar- 
ger, 150 Ind. 556, 50 NE 570; Daw- 
son v. Eads, 140 Ind. 208, 39 NE 919; 
Hawley v. Zigerly, 135 Ind. 248, 34 NE 
219; Thomas v. Goodwipe, 88 Ind. 
458; Reed v. Higgins, 86 Ind. 143; 
Gordon v. Swift, 39 Ind. 212; Ten- 
brook v. Brown, 17 Ind. 410; Dug- 
dale v. Culbertson, 7 Ind. 664; Lane 
v. State, 7 Ind. 426; Eickmier v. 
Geddes, 73 Ind. A. 167, 126 NE 859; 
‘Eddy v. Honey Creek Tp., 63 Ind. A. 
527, 114 NE 783; Baker v. Bundy, 55 
Ind. A. 272, 103 NE 668; Malon v. 
Scholler, 48 Ind. A. 691, 96 NE 499; 
Oglebay v. Tippecanoe L. & T. Co., 41 
Ind. A. 481, 82 NE 494; Hollis v. Rob- 
erts, 25 Ind. A. 426, 58 NE 502; Tell 
City v. Bielefeld, 20 Ind. A. 1, 49 NE 
1090; Barry Saw,-etc., Co. v. Camp- 
bell, 13 Ind. A. 455, 41 NE 955; No- 
blesville School City v. Heinzman, 13 
Ind. A. 195, 41 NE 464; Wade v. Hu- 
ber, 10 Ind. A. 417, 38 NE 351; An- 
galetos v. Meridian Nat. Bank, 4 Ind. 
A. 573, 31 NE 368. . 

{d] Memorandum accompanying 
demurrer.—(1) The rules in Indiana 
governing the filing of a memoran- 
dum with a demurrer for want of 
facts (see supra § 525 text and notes 
30-39) apply to demurrers to answers 
for failure to state facts sufficient to 
constitute a defense (Maxwell v. 
Springfield F..& M. Ins. Co., 73 Ind. 
A. 251, 125 NE 645; Harrold v. Whis- 
tler, 60 Ind. A. 504, 111 NE 79; Boes 
v. Grand Rapids, ete., Ri CO:; 59 Ind. 
A. 271, 108 NE 174, 109 NE 411), (2) 
and demurrer must be accompanied 
by the memorandum (Sangster v. 
Bricker, 66 Ind. A. 409, 118 NE 383; 
Boes v. Grand Rapids, ete, Ri Co, 
supra; Quality Clothes ‘Shop Vv. 
Keeney, 57 Ind. A. 500, 106 NE "41). 
(3) However, the absence of the 
memorandum will not prevent the 
court from sustaining a demurrer if 
the answer is insufficient. Gerke v. 
Citizens’ State Bank, 72 Ind. A. 328, 
125 NE 238. (4) And the court may 
sustain the demurrer for any de- 
ficiencies, whether specified or not. 
Washington Hotel Realty Co. v. Bed- 
ford Stone, etc., Co., 195 Ind. 128, 143 


P49 nC Jn=— 20) 


A demurrer to a 
counterclaim must be the same in form as a demurrer 
to a complaint for failure to state sufficient facts to 
Exeept where the 
objection is that defendant has not the legal capacity 
to recover on the counterelaim,*® a demurrer to a 
counterclaim on the ground that it fails to state facts 
sufficient to constitute a cause of action may be suffi- 
cient if objeetion is stated in the language of the 
statute,** and it has been held that the exact lan- 
Thus a demurrer to a 
counterclaim on the ground that it is “not of the 
character specified in section” of the code or statute 


PLEADING 


defects 


[49 C.J.] 417 


of the facts stated therein must be in the words of 
the statute or words equivalent thereto.** 
jurisdictions the demurrer must specifically state the 
relied on as ground for the 
Where the reply contains a general denial and new 
matter, a demurrer for want of facts is bad if not ad- 
dressed specially to the new m 

[§ 529] (8) Demurrer for Lack of Jurisdiction. 
When objections to the jurisdiction may be urged by 
demurrer,®® the reasons for lack of jurisdiction need 
not be set out,°! and it is sufficient to demur in the 
language of the statute.°? 

(§ 5380] K. Joinder in Demurrer.*** 


In other 


demurrer.*® 


atter.*? 


Under the 


codes no joinder in demurrer is necessary.°* 


NE. 156; 


Burns v. Mills, 82 Ind. A. 
621, 147 NE 300; State v. Sizelove, 


(Ind. A.) 137 NE 616. 


42. State v. Fiscus, 181 Ind. 667, 
105 NE 230; Bennett v. Root Furni- 
ture Co., 176 Ind. 606, 96 NE 708; 


Duffy v. England, 176 Ind. 575, 96 
NE 704; Loveland v. McCormick, 71 
Ind. A. 172, 124 NE 499; Cleveland, 
ete., R. Co. v. Partlow, 70 Ind. A. 616, 
123 NE 838; Quality Clothes Shop v. 
Keeney, 57.Ind. A. 500, 106 NE 541; 
Albaugh v. Lynas, 47 Ind. A. 30, 93 
NE 678, 90 NE 908. 

[a] Demurrer_ to counterclaim 
should state that it does not state 
facts sufficient to constitute “a cause 
of action.’ Campbell v. Routt, 42 
Ind. 410; Flanagan v. Reitemier, 26 
Ind.-A.. 243; 59. NE..389; Storrs, etc., 
Co. v. Fusselman, 23 Ind. A. 293, 55 
NE 245. 

[b] Memorandum accompanying 
demurrer for want of facts, required 
with an objection to a complaint (see 
supra § 525), must accompany a de- 
murrer to a counterclaim. Quality 
Clothes Shop v. Keeney, 57 Ind. A. 
500, 106 NE 541. 

Pera ett to complaint see supra § 

43. Weeks v. O’Brien, 20 Misc. 48, 
45 NYS 740 [rev on other grounds 25 
App. Div. 206, 49 NYS 344 (aff 38 
App. Div. 623, 56 NYS 1119)]. 

44. Gila Valley Copper Min. Co. v. 
Gilpin, 14. Ariz, 564,. 1334 P9853). Al- 
baugh v. Lynas, 47 Ind. A. 30, 93 NE 
678, 90 NE 908; Power v. Sla, 24 
Mont. 243, 61 P 468; Weeks v. O’Bri- 
en, 20 Misc. 48, 45 NYS 740 [rev on 
other grounds 25 App. Div. 206, 49 
NYS 344 (aff 38 App. Div. 6238, 56 
NYS, 1119)]. 

45. Gila Valley Copper Min. Co. v. 
Gilpin, “14 Ariz.. 564, 133 P 98; .Al- 
baugh v. Lynas, 47 Ind. A. 80, 93 NE 
678, 90 NE 908; Kissam v. Bremer- 
man, 44 App. Div. 588, 61 NYS 75. 

[a] Where no affirmative judg- 
ment demanded.—A demurrer to a 
counterclaim is sufficiently specific 
where merely stating that the coun- 
terclaim is “insufficient in law upon 
the face thereof,’ provided defend- 
ant in his answer does not ask any af- 
firmative judgment on his counter- 


claim. Otis v. Shants, 128 N. Y. 45, 
27 NE 955. 
{[b] Statement held insufficient. 


A demurrer toa counterclaim on the 
ground that it is ‘not sufficient in 
law on the face thereof” is insuffi- 
cient. Hudson River Water Power 
Co. v. Glens Falls Electric Light Co., 
90 App. Div. 513, 85 NYS 577 [aff 178 
N. Y. 611, 70 NE 1100]. 


46. Mulcahy v. Duggan, 67 Mont. 
9, 214 P 1106; Wekert v. Gallien, 40 
App: Div. 525, .58 NYS 85. [rev 24 
Mise. 485, 53 NYS 879]; Kneeland 


v. Pennell, 49 Misc. 94, 96 NYS 403; 
Grange v. Gilbert, 10 NYCivProc 98. 
Contra Weeks v. O’Brien, 20 Misc. 48, 
45 NYS 740 [rev on other grounds 25 
App. Div. 206, 49 NYS 344 (aff 38 App. 
Div. 628, 56 NYS 1119)]. 


*By GILBERT G. FINLEY (§§ 530-542). 


At common law a joinder in demurrer seasonably 
made®° by the party to whom it is tendered is neces- 


47. Pritchett v. McGaughey, 151 
Ind. 638, 52 NE 397; Krathwohl v. 
Dawson, 140 Ind. 1, 38 NE 467, 39 NE 
496; Peden v. Mail, 118 Ind. 556, 20 
NE 493; Vaughn v. Ferrall, 57 Ind. 
182; Silvers v. Junction R. Co., 43 
Ind. 435. 

fa] Memorandum setting out in- 
sufficiency must accompany a demur- 
rer to the reply for want of sufficient 
facts. Boxell v. Bright Nat. Bank, 
184 Ind. 631, 112 NE 3; Pittsburgh, 
etc., R. Co. v. Home Ins. Co., 183 Ind. 
355, 108 NE 525, AnnCas1918A 828; 
Maxwell v. Springfield F. & M. Ins. 
Co., 73 Ind. Av 251, 125 NE 645; 

[b] Specifications held  insuffi- 
cient.—(1) That the reply does not 
state facts sufficient to constitute a 
good reply to defendant’s answer, 
the statute providing for a demurrer 
on the grounds that facts were not 
stated “sufficient to avoid the an- 
swer.’’ Pritchett v. McGaughey, 151 
Ind. 638, 52 NE 397; Krathwohl v. 
Dawson, 140 Ind. 1, 38 NE 467, 39 NE 
496; Peden v. Mail, Ae oe 556, 20 
NE 493; Sovereign Ca WwW. W. v. 
Haller, 30 Ind. A. 450, 66.1 NE 186. (2) 
Where paragraphs of a reply were 
directed separately to paragraphs of 
an answer, a demurrer on the ground 
that neither of them was sufficient as 
to “both” paragraphs of the answer 
was properly overruled. Franklin 
Ins. Co. v. Wolff, 30 Ind. A. 534, 66 
NE 756. 

48. McGehee v. 
Telly tCo,,vel69 scAlae a lOO bse Gow 20 os 
AnnCas1912B 512; Wikle v. Johnson 
Laboratories, 132 Ala. 268, 31 S 715; 
eae ae v. Pollard, 112 Ala. 465, 20 

[a] Specifications held insufficient. 
—(1) That a replication “presents 
immaterial issues’? and that it is “no 
answer to said plea.” Milligan v. 
Pollard, 112 Ala. 465, 20 S 620. (2) 
That the matters and things set up 
in the replication are not sufficient in 
law as an answer to the plea. Brow- 
derovecirbys LL2wAla. 237.9 92 1 osaspae 

49. Ordway v. Cowles, 45 Kan. 447, 
25 P 862. 

50. See supra § 504. 

51. Ruis v. Lothridge, 149 Ga. 
474, 100 SE 685; Dooley v. Foreman, 
94 Okl. 168, 221 P 47. 

52. Kent v. Snyder, 30 Cal. 666; 
Henderson v. Johns, 13 Colo. 280, 22 
P 461; Berry v. French, 24 Colo. A. 
519, “135° PB. 985 sProperty “Owners? 
League v. San Juan, 14 Porto Rico 85. 

53. Joinder in demurrer to evi- 
dence see Trial [38 Cyc 1541-1550]. 


Western Union 


54. See statutory provisions. 

[a] In_ Mississippi abolished by 
statute.—Hawkins Vv. Mississippi, 
etc., R. Co., 35 Miss. 688. 

So. SLOW ava wones, “lOmGHily waa. 
(Md.) 334; (Wyckoff v. Bishop, 98 
Mich. 352, 57 NW 170; McCracken 


v. West, 17 Oh. 16; Hall v. Popple- 
well, 5 M. & W. 341, 151 Reprint 144. 

[a] Joinder may be filed instanter 
(1) on hearing in the court below. 
McCracken v. West, 17 Oh. 16. (2) 


418 [49 C.J.] 


sary to prevent a discontinuanee,®® the result of a 
refusal to join in demurrer being the same as of an 
omission to plead when pleading is necessary.°7 But 
while such a joinder is necessary to constitute a tech- 
nical issue, as in the ease of a similiter to the general 
issue,°® a judgment is not invalid merely because ren- 
dered on a demurrer without a formal joinder.®® 
The joinder in demurrer is a concise contradiction of 
the demurrer,°°® and concludes with a prayer for judg- 
ment ;°* but no new facts, supplemental to the party’s 
last pleading, can be set up in his joinder.®? 

Special replication to a demurrer is unknown to 
the common-law system of pleading, and, when of- 
fered, should be rejected.® 

{§ 531] L. Scope and Effect of Demurrer*+—1. 
In General. On demurrer the court cannot reframe 
a pleading, but must pass upon it as tendered.®> A 
demurrer, being an entire thing, must be either sus- 
tained or overruled i in toto®® to the whole or that part 
of the pleading demurred to. While a demurrer does 
not waive a plea to the merits,°* it may waive a pre- 
vious demand for the assessment of damages;°® and 
it has been held that a general demurrer waives a 
plea in abatement.*® It cannot be used as an in- 
strument of evidence on an issue of fact.7° If the 


And if exception is taken after judg- 61. 
SH a 
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Whitford v. Flanders, 14 N. H. 


[$§ 530-532 ; 


pleading to which a demurrer is directed passes out 
of the record by being superseded, the demurrer 
passes with it,7+ unless the latter relates back to the 
date of filing of the original.?? An attempt to waive 
counts in a declaration is unavailing as against a de- 
murrer for misjoinder already filed." 

If an inscription in law and a plea to the merits 
are filed concurrently,74 a delay of thirty days al- 
lowed by law to have the facts fixed will not run un- 
til the inseription in law has been determined.*® 

Insisting on a demurrer will amount to the with- 
drawal of a reply, filed at the same time, to the de- 
fense to which the demurrer was interposed.'® 

[§ 532] 2. Questions Raised or Waived.?7—a. In 
General. On demurrer the first question for the con- 
sideration of the court is whether the allegations con- 
tained in the demurrer are sufficient to constitute a 
eround for demurrer.78 A demurrer raises an issue 
of law and is directed to the sufficiency of the plead- 
ing, that is it raises the question of the legal suffi- 
ciency of the facts stated.7® While a conclusion of 
the pleader as to the legal effect of the facts stated is 
put in issue by a demurrer,®® a demurrer will not 
present an issue of fact,®+ which as already shown 


68. Daniels v.. Bradley, 4 Minn. 


ment, it will be considered as filed. : 158. 

McCracken v. West, supra. {a] After plea in abatement, a 69. Fergerson v. Rawlings, 23 Ill. 
{b] Until the time allowed has joinder in demurrer to a replication | 69. 

expired (1) one cannot be compelled | should conclude with a prayer for 70. Pease v. Phelps, 10 Conn. 62. 

to join in demurrer (Hall v. Popple- | judgment that defendant answer | See also infra § 546. 

well, 5 M. & W. 341, 151 Reprint 144), | over, and not for judgment in chief, 71. Toledo, etc., R. Co. v. Rogers, 

(2) even though the pleading de-|the latter amounting to a discontin- } 48 Ind. 427. 

murred to is frivolous (Hall v.]|uance. Whitford v. Flanders, 14 N. 72. Woods v. Kiersky, (Tex. Civ. 

Popplewell, supra). H. 371; Foxwist v. Tremaine, 2]A.) 297 SW 518 [rev on other grounds 
56. Morsell v. Hall, 13 How. (U.}| Saund. 207, 210g note, 85 Reprint] (Commn. A.) 14 SW (2d) 825]. 

S.). 212: 14 ts. ed. 1173°Helms v. Sisk, |. 1000. see infra §§ 547— 


8 Bilackf. (Ind.) 503; Thompson v. 62. 
Goudelock, 44 S. C. L. 49; Campbell} (U. S.) 59, 9 L. 
v. St. John, 1 Salk. 219, 91 Reprint 
194. See Eason v. Fisher, 1 Ark. 90; 63. 


Bradstreet v. Thomas, 12 Pet. 
ed. 999; 
Todd, 1 Rawle (Pa.) 452. 


Tincher v. Merchants’, etc., 


Bid hdres 4 record 
Gibson v. 73. Wetmore v. Karrick, 88 Vt. 
176, 922A. 133 

- Waiver of objection of misjoinder 


Watson v. Hahn, 1 Colo. 385; Blyden- | Ins. Co., 91 W. Va. 594, 114 SE 252. of causes of action ar infra § 1237. 
burgh v. Milés, 39 Conn. 484; Wilcox 64. Cross references: 74. See supra § 51 

v. Wilmington City R. Co., (Del.) 42] As constituting appearance see Ap- 75. O’Brien v. Twercat Light, 
A 704; Mix v. Chandler, 44 Ill. 174; pearances § 29. ete’, Col, 10: Ques Pr: 348; Cloueniy. 
Wakefield v. Littlefield, 52 Me. 21;] As waiver of: Fabre, 9 Que. Pr. 231. 


Brown v. Jones, 10 Gill & J. (Mdad.) Motion to strike see infra §§ 1065, 76. Henley v. Henley, 93 Mo. 95, 5 
334; Wyckoff v. Bishop, 98 Mich. 1230. SW 701. 
352, 57 NW_170; Whitford v. Flan- Plea in abatement see supra § 286. ds Generar eos and function 


Smith v. Brown, 6 65. 
3; McCracken v. | 233 P 598; 
Gibson v. Todd, 1 
Rawle (Pa.) “452: Johnson v. O’Neal, | Illinois Cent. 
3 Head (Tenn.) 601; Hamilton v.|166 NW 465. 
Black, Dall. (Tex.) 586 (all recog- [a] 
nizing the rule). added. 

[a]} Prior discontinuance by the 
other party is waived by joinder in 66. 
demurrer. Warren v. State, 19 Ark. 
214, 68 AmD 214. 

57. See cases supra note 56. 

[a] Failure to join in a demurrer 
to a plea is a waiver of such plea. 
Morsell v. Hall, 13 How. (U. S.) 212, 


ders, 14 N. H. 371; 


Fla. 


Iowa. 
186 Iowa 161, 


Jones v. Stanley, 27 Ariz. 381, 
Mohler vy. Guest Piano Co., 
186 Iowa 161, 172 NW 302; 
a Oon 


Tender to do equity cannot be 78. 
Mohler v. Guest Piano Co., | 201, 
186 Iowa 161, 172 NW 302. 
Ala.—Traweek v. Hagler, 199 
Ala. 664, 75 S 152. 
Griffing Bros. Co. v. Winfield; [a] 
53 Fla. 589, 43 S 687; 
rester, 53 Fla. 392, 43 S 241. 
. Guest Piano Co., 80. 
172 NW 302. 


see supra § 4 

Matters Senaiderda generally see 
infra §§ 534-537. 

Waiver by demurrer of objections 
to pleadings see infra § 1230 

Dardenne v.. Daniels, 101 Okl. 
225° P 152. 

Grounds of demurrer see supra §§ 
467-515. 

79. See supra § 462. 
As stating counterclaim.—Hd- 
ward C. Plume Co. v. Voedish Jewelry 
Co., 39 S. D. 222, 164 NW. 59. 
Parks v. Yavapai County 
pes Dist. No. 1, 22 Ariz. 18); 193° P 


Case v. 
184 Iowa 98, 


Hooker v. For- 


14 0 ed, 117; Parker ‘v./ Palmer,” 22 Miss.—Washington v. Soria, 73 

Tll. 489; Helms v. Sisk, 8 Blackf. | Miss. 665, 19 S 485, 55 AmSR 555. [a] Conclusion that the posting 

(Ind.) 503. N. Y.—Mills Power Co. v. Mohawk | and publication of notice of an elec- 
58. Hamilton Vv. Black, Dall. | Hydro-Hlectric Co, 143 App. Div. | tion on school bonds were not author- 

(Tex.) 586; and cases supra note 56. ized or directed as required_by law 


59. Davies v. Gibson, 2 Ark. 115; 
Blydenburge’h v. Miles, 39 Conn, 484; 
Mix v. Chandler, 44 Ill. 174; Mc- 
Cracken v. West, 17 Oh. 16. Contra 
Cabanne v. Lavallee, 1 Mo. 394. 

Failure to join cured by verdict see 
infra § 1289. 

60. Wilcox v. Wilmington City R. 
Co., (Del.) 42 A 1704; Whitford v. 
Flanders, 14 N. H. 371. 

[a] A single joinder in demurrer, 
alleging that the declaration is suffi- 
ecient in law to entitle plaintiff to a 
recovery, is insufficient, where the 
declaration contained four counts, to 
each of which was filed a _ special 
demurrer, each assigning a special 
and different cause of demurrer. 
Wilcox v. Wilmington City R. Co., 
(Del.) 42 A 704. 


890, 128 NYS 810. 

S. D.—Rowe v. Stanley County, 52 
S. D. 516, 219 NW 122. 

Ont.—Whelan v. Couch, 26 Grant 
Chraia. 


[a] Demurrer on a single ground 
cannot be sustained in part and over- 
ruled in part. Rowe v. See Coun- 
ty, 52 S. D. 516, 219 NW 122 (over- 
ruling in part being overruling as a 
whole). 

{b] Where demurrer is interposed 
to several pleas, if any one of the 
pleas was not subject to the grounds 
specified as to it, assignment of er- 
ror to the overruling of the demurrer 
cannot be sustained. Traweek y. 
Hagler, 199 Ala. 664, 75 S 152. 

67. Marshall v. Duke, 4 Ill. 67. 

Waiver of demurrer by plea to 
merits see infra § 564. 


is put in issue by demurrer. Parks v. 
Yavapai County School Dist. No. 1, 
22 Ariz. 18, 193 P 838. 

81. U. S—French vy. Busch, 189 
Fed. 480, 194 Fed. 574. 

Ala,—Mobile Hlectrie Co. v. Sanges, 
a Ala. 341, 53 S 176, AnnCas1912B 


*Gan, —Colm iv. Francis, 30 Cals: Ai 
VA2) 1bO eee te 

Ga. —Hodges v. Murkison, 24 Ga. A. 
739, 102 SE 134 (negligence). 

Ind.—Wabash R. Co. v. Bixby, (A.) 
163 NE 2381. 

Ky.—Stephens v. Stephens, 189 Ky. 
561, 225 SW 364; Sheeran v. Tucker, 
166 Ky. 488, 179 SW 426 (on special 
demurrer). 

La.—Smith v. 152 la. 
948, 94 S 859. 


Williams, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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must be presented by a proper plea or answer ;** nor 
will.a demurrer raise any question as to the merits of 
' the controversy,** the measure of damages,®* or the 
amount of the recovery®® for the determination of 
the court; nor can the court speculate as to whether 


damages are likely to be provable.S® 


ters of insufficiency not stated in the demurrer will 
not be raised;? and, if the pleading is not subject 
to any of the grounds specified, the demurrer should 
The objections raised by demurrer 
need not be specifically considered where none of the 
special defenses demurred to contained any substan- 
tive defense not covered by the denials of the an- 
If a pleading fails to state certain facts, a 


be overruled.8& 


swer.®® 


Mass.—Peters v. Equitable L. As- | 


eur. Bote 200 Mass. 579, 86 NE 885. 
H.—-Ledoux v. Nashua, 75 N. H. 
481, “16 A 249. 

N. Y.—Van Tuyl v. Sullivan, 173 
App. Div. 391, 156 NYS 809 [aff 217 
N. Y. 691 mem, 112 NE 1078 mem]; 
Tracy Dev. Co. v. Empire Gas, etc., 
Co., 189 NYS 836. - 

N. C.—Seales v. Wachovia Bank, 
ete; Co, 1L9I5-N: Co 7172) 1438S 865% 
Pilot Real Est. Co. v. Fowler, 191 N. 
C. 616, 182 SE 575; Sandlin v. Wil- 
mington, 185-N. C..257, 116 SE 733: 
Godwin v. Gardner, 182 N. CHIT LOS 
SE 392. 

Or.—Brown v. Siemens, 117 Or. 583, 
245 P 510. 

S. C.—Caldwell v. Carroll, 139 S.C 
168, 137 SE 444: State v. Columbia 


ee CtC.. Cone P12) 6 S14 Oe b287 21 0045) 
55, 

Tex.—Houston Belt, ete., R. Co. v. 
Davis, (Civ. A.) 273 SW 676; Luse-v. 
Beard, (Civ. A.) 252 SW 243; Perkins 


v. Alexander, (Civ. A.) 209 SW 789. 

Vt.—Johnson v. Bennington, etc., 
mCOny SimV tpi os 90s AC 507: 

Va.—-Burton v. Seifert, 108 Va. 338, 
61 SE 933 

Que.—Briggs v. Bourgie, 8 Que. Pr. 
261; Beaubien v. Lynch, 4 Que. Pr. 
183 (inscription in law). 

[a] Matters not considered.—(1) 
A .demurrer for failure to state a 
cause of action will not, in an action 
for injuries to an employee, raise the 
question of whether a coemployee was 
a fellow servant. Johnson v. Ben- 
nington, ete., R. Co., 87 Vt. 519, 90 A 
507. (2) In an action to enforce for- 
feiture, whether a reasonable time 
had elapsed for the performance of 
conditions. State v. Columbia R., 
ete., Com 112) SoC 5285°100 SED 355. 
(3) That defendant, a_ stockholder, 
had no notice of decree imposing a 
stock assessment. French v. Busch, 
189 Fed. 480, 194 Fed. 574. (4) That 
indorser was released because no suit 
was brought in time. Luse v. Beard, 
(Tex. Civ. <A.) 252 ' SW 248. (5) 
Whether a president’s indebtedness to 
a corporation can be considered in 
determining the amount of liability 
of defendants on a note given to pro- 
tect the president. Wellons v. John- 
ston, 196 N. C. 94, 144 SH 521. (6) 
Nor will a demurrer for want of facts 
question whether a party suing on an 
executory contract is estopped to as- 
sert that it is an executed contract. 
Jennings v. Shertz, 45 Ind. A. 120, 88 
NE 729. 

[b] Degree of care.—Treacy vv. 
Realty Associates, 168 App. Div. 1, 
153 NYS 795. 

{c] Failure of consideration.— 
Pilot Real Est. Co. v. Fowler, 191 N. 
CI1616;61 3255S BE) 5752 

[d] Judicial notice (1) will not be 
taken that contrary to allegation of 
complaint no final certificate has ever 
been issued out of the land office for 


a patent to specified land. Colm v. 
Hrancis; 30 Cal A. 742,159 Py237. 
(2) That an alleged fact, the truth 


of which the court does not judicially 
notice, is not true, is not ground of 
demurrer. Mobile WBlectric Co. v. 
Sanges, 169 Ala. 341, 53 S 176, 
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demurrer.°?! 


Ordinarily mat- 


tiff’s 


AnnCas1912B 461. 

[e] On demurrer ore tenus, the 
truth or falsity of facts alleged in 
the complaint and denied in the an- 
swer are matters for the jury. Scales 
v. Wachovia Bank, etc., Co., 195 N. C. 
772, 143 SE 868. 

{f] Surety’s liability.—Caldwell v. 
Carroll, 139 S. C. 168, 187 SE 444. 

[zg] To whom check was payable. 
—Moy Sie Tighe v. Fargo, 61 Misc. 
AS 12 IN Swi92%— C2hong- sine: Ww.o 
Kee” or “Long Sing Wo Kee’). 

[h] What the laws of another 
state are.—Peters v. Equitable L. As- 
sur. Soc., 200 Mass. 579, 86 NE 885; 
Hanna v. Lichtenhein, 225 N. Y. 579, 
122 NE 625 (general allegation of the 
law of another state, without refer- 
ring to, or incorporating, the stat- 
utes and decisions relied upon, will 
not authorize the court on demurrer 
to determine the question of law 
eA by allegations of such foreign 
aw). 

[i] Exception of no cause of ac- 
tion will not raise defense that plain- 
tiff committed fraud in entering a 
contract under an assumed name 
Srey v. Williams, 152 La. 948, 94 S 

59. 

[ij] On demurrer ore tenus, matter 
set up in defense and requiring proof 
may not be considered. Godwin v. 
Gardner, 182 N. C. 97, 108 SE 392. 

82. See supra § 197 et seq. See al- 
so infra § 1144 et seq. 

fa] Demurrer to complaint is 
properly overruled where the ground 
therefor should have been presented 
by answer. Wabash R. Co. v. Bixby, 
(Ind. A.) 163 NE 231., 

[b] Grounds of law may, however, 
be set up in an exception or reply 
based upon facts set up. Beaubien v. 
Lynch, 4 Que. Pr. 183. 

83. Tracy Dev. Co. v. Empire Gas, 
ete., Co., 189 NYS 836; Parent v. Le- 
clerc, 30 Que. Pr. 135. 

‘If the complaint states facts 
which, standing alone, state a cause 
of action, the demurrer must be over- 
ruled, no matter what the court may 
think about the justice of the claim 
or the probability of the plaintiff 
finally succeeding upon the trial of 
the action.” Leopold v. Hickey, 188 
NYS 80. 

84 U. S—Kamm v. Pritchard, 296 
Fed. 871. 

Fla.—Harris v. Cocoanut 
Dev. (\Co;° 63 Fla..175, 59S 11. 

Ill.—Whelan v. Massachusetts 
Reaine: etc., Co., 205 Ill. A. 122. 

N. C._Olive v. Atlantic Coast Line 
Diep Ofer “152 N.C. 279, 67 SE 588. 

Or.—Brown v. Siemens, 117 Or. 583, 
245 P 510. 

85. Maddison v. S3ryan, 31 N. M. 
404, 247 RP 2/5; State v. Portlana 
General Electric Co., 52 Or. 502, 95 P 
722, 98 P 160. 

[a] Amount of judgment is not 
raised by demurrer that complaint 
does not state facts sufficient to con- 
stitute a cause of action. Maddison 
v. Bryan, 31 N. M, 404, 247 P 275. 

86. Federal Trust Co. v. East 
Hartford Fire Dist., 283 Fed. 95 (suit 
by mortgagee for damages fiom fail- 
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demurrer thereto cannot raise an issue which is ma- 
terial only if those facts are true.®° 
the admissibility of evidence cannot be determined on 
A demurrer on the ground that an an- 
swer is not sufficient “in law” raises the question of 
its sufficiency both as to the legal and equitable de- 
fenses pleaded.®? 

General demurrer will not raise questions neces- 
sary to be raised by special demurrer;°* nor will it 
question the right to amend if filed subsequent to the 
allowance of the amendment;?* nor whether plain- 
claim is stale and his conduct extraordinary.®* 
However, a general demurrer, or a statutory demur- 
rer in the nature of a general demurrer,®® raises the 


Questions as to 


ure to give notice of eminent domain 
proceedings). 

87. See supra § 523. 

88. Allison-Russell- Withington Co. 
v. Sommers, 219 Ala. 33, 121 S 42. 

[a] Demurrer to a defective plea, 
not based on any tenable ground, may 
be overruled. Gardner v. Birming- 
Seeger etc., Co., 178 Ala. 571, 59 

649. 

{b] In Quebec it should not be de- 
cided on an exception to the form 
whether an incidental demand is well 
founded in law or not. Charlebois v. 
Pelletier, 15 Que. Pr. 415; Vigeant v. 
Picotte, 10 Que. Pr. 156. 

89. California Adjustment Co. v. 
Southern Pac. Co., 226 Fed. 349 [aft 
237 Fed. 954, 150 CCA 604 (app dism 
248 U. S. 595 mem, 39 SCt 182 mem, 
63 L. ed. 438 mem)]. 

90. See cases infra this note. 

[a] On failvre of pleading to show 
that: (1) Land in suit was held for 
commercial purposes, the issue of the 
company’s power to acquire title by 
limitation for that purpose cannot be 
raised by exceptions. Buchanan v. 
Houston; .etc.,. R.) Co: (rex iCiv, A.) 
180 SW 625. (2) Land in suit had 
been dedicated to public use, the is- 
sue of whether plaintiff railway com- 
pany could acquire title by limitation 
to that character of land could not 
be raised by special exception. Bu- 
chanan v. Houston, ete., R. Co., su- 
pra. (3) Defendant was organized 
under the laws of the state, a demur- 
rer will not show invalidity of em- 
ployment contract with insurance 
company, because made for more than 
a year. Akers v. Mutual L. Ins. Co., 
59 Misc. 273, 112 NYS 254. (4) Inan 
action for breach of warranty, wheth- 
er any action was brought against 
plaintiff involving the title, a demur- 
rer on the ground that complaint 
failed to show that plaintiff offered 
any defense to an action brought 
against him involving the title is 
without merit. Smith v. Gaines, 210 
Ala. 245, 97 S 739. 

91. Vinal v. Continental Constr., 
etc., Co., 538 Hun 247, 6 NYS 595; 
State v. Evans, 32 Tex. "20; Oliver Re- 
fining Co. v. Portsmouth Cotton Oil 
Refining Corp., 109 Va. 518, 64 SE 56. 
132 AmSR 924; Rehlow v. Schmitt, 
63 Wash. 666, 116 P 267. 

92. Hunk v. Rentchler, 184 Ind. 68, 
33 NE 364, 898. 

93. See cases infra this note. 

{a] General demurrer will not 
raise objection that, since suit was 
for injunction only, a cross action 
will not lie. Anderson v. Wilson, 
(Tex. Civ. A.) 204 SW 784. 

[b] Defects rendering a cross ac- 
tion subject to a special exception 
cannot be considered in passing on a 
general demurrer. Wolforth v. A. J. 
Been Co., Inc., (Tex. Civ. A.) 293 SW 
5 

General demurrer as waiver of de- 
fects which are grounds for special 
demurrer see infra § 1230. 

94 Central of Georgia R. Co. v. 
Jones, 24 Ga. A. 532, 101 SE 710. 

95. Berry v.- French, 24 Colo. A. 
SLO 351985: 

96. See supra §§ 454, 455, 467, 516. 
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question whether the facts stated constitute a cause 
of action or defense;®*? and, as a general rule, al- 
‘contrary,°® the 
question is not confined to whether a party is en- 
titled to the relief asked for,®® but includes whether 
his allegations ,entitle him to any relief ;! and it will 
raise the question of the validity of the statute under 
which plaintiff sues? or the illegality of a contract 
A demurrer challenging the sufficiency of 
a pleading to state a cause of action, and the au- 
thority of plaintiff to prosecute it, questions the right 
to maintain it in the form in which it is prosecuted 


though there is authority to the 


sued on.? 


and for the purpose alleged. 


Where inconsistent rights are sought to be en- 
forced, a special demurrer pointing out the defect 
may call for an election between such rights.® 

Demurrer to plea of set-off containing only the com- 
mon counts will not raise the question whether un- 
liquidated demands can be the subject of a set-off 
in the absence of a demand for a bill of particulars 


and a compliance therewith.® 
Waiver. 


97. Fla.—Harris v. Cocoanut Grove 
Dey. Co., 63 Bla. 175, 59°S 11. 

N. Y¥.—Van Tuyl v. Sullivan, 173 
App. Div. 391, 156 NYS 309 [aff 217 
N. Y. 691 mem, 112 NE 1078 mem]. 

N. C.—Way v. Ramsey, 192 N. C. 
549, 135 SE 454. 

Oh.—Green v. 28 Oh. A. 
492, 162 NE 814. 

Tex.—Bartlett v. Terrell, (Civ. A.) 
292 SW 273. 

[a] In Pennsylvania, on hearing 
of an affidavit of defense constituting 
statutory demurrer, the only point to 
be decided is whether, on the facts 
averred in the statement, it clearly 
appears, as matter of law, that plain- 
tiff is not entitled to recover. Steel 
v. Levy, 282 Pa. 338, 127 A 766. 

98. Carmel Natural Gas, etc., Co. 
v. Small, 150 Ind. 427, 47 NE 11, 50 NE 
476; Pittsburgh, ete., R. Co. v. Lamm, 
61 Ind. A. 889, 112 NE 45. 

99. State v. McCurdy, 115 Okl. 111, 
241 P 816. 

1. Ark.—Grand Camp C. W. A. v. 
Johnson, 109 Ark, 527, 160 SW 400. 

Minn.—Vukelis v. Virginia Lumber 
Co., 107 Minn. 68, 119 NW 509. 

N. Y.—Travis v. Knox Terpezone 
CGE pen INEM Ne geciooh mel OOney NaH mio 0), 
LRAI1916A 542, AnnCas1917A 387. 

Okl.—State v, McCurdy, 115 Okl. 
AM 241 816: 

Ss. D.—State v, Darling, 39 S. D. 558, 
165 NW 536. 

Tex.—Chapman v, Witherspoon, 
(Civ. A.) 192 SW 281. 

2. Shepherd v. Sullivan, 166 Il. 
78, 46 NE 720; Corvallis, etc., R. Co. 
v. Benson, 61 Or. 359, 121 P 418 [writ 
of error dism 235 U. S. 691 mem, 385 
SCt 206 mem, 59 L. ed. 428 mem]. 

38. Kuqua v. Pabst Brewing Co., 
90 Tex. 298, 38 SW 29, 750, 35 LRA 
241. 

4 State v. Des Moines Union Stock 


Carter, 


Yards Co., 197 Iowa 987, 197 NW 
1009. 

5. Venable v. Burton, 129 Ga. 537, 
59 SE 253. 

6. Noel Constr. Co. v. Armored 


Concrete Constr. Co., 120 Md, 287, 87 
A 1049, AnnCas1915A 1032. 

7 Ryan v. Vanlandingham, 25 Ill. 
112; Lesher v. U. S. Fidelity, ete., 
Co., 144 Ill. A. 632 [aff 239 Ill. 502, 88 
NE 208]; Travlos v. Commercial Un- 
Jon 2h App. IDivesb2e., 2107 INIIS: 49; 
466 [quot Cyc]; Labelle v. McDon- 
ald, 23 Que. Pr. 189. See Brownrigg 
v. Brownrigg, 80 Misc. 108, 140 NYS 
778 [aff 156 App. Div. 913-mem, 141 
NYS 1111 mem] (demurrer for failure 
to state sufficient facts does not raise 
question of the propriety of the plead- 


A demurrer to a pleading or portion 
thereof is a waiver of any objection as to the right to 
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of the court.+° 


be raised by a demurrer to a counterelaim.'? 
murrer on the ground that the court has no juris- 
diction of defendant’s person only raises the question 
whether defendant is such person as can be subjected 
to the process and jurisdiction of the court.?? 


[§§ 532-535 


file it,’ and of other irregularities previously com- 
mitted by the parties or the court.® 

[§ 533] b. Jurisdiction.° 
pass a demurrer for want of jurisdiction based on 
the amount claimed will not raise the issue of the 
title to real estate so as to support the jurisdiction 
The question of jurisdiction cannot 


A de- 


[§ 534] 3. Matters Considered'*—a. In General. 


The general rule, subject to some qualifications,** is 
that demurrers reach defects apparent on the face of 
the pleading demurred to, and only such defects.*® 
[§ 535] b. Matter Not Appearing on Face of 
Pleading!*—(1) In General. 
pears on the face of a pleading, a demurrer may be 
used to take advantage of it,'7 but such matter only, 


Where a defect ap- 


and not matter which does not appear on the face of 


ing). 

[a] Whether plea was or was not 
regularly filed is not raised by demur- 
rer... Lesher’ iv. U.S. Fidelity, ete: 
Co., 144 Ill. A, 632 [aff 239 Ill. 502, 88 
NE 208]. 

[b] In Texas a general demurrer 
will not raise the point that the suit 
was filed on a legal holiday, but a 
special exception will. Cox v. Trent, 
lPyDex. Civ. Ay 639, 205SiW, Lis. 

Demurrer as affecting right to file 
amended pleading see infra § 768. 

Waiver of objection that pleading 
was not filed in time see infra § 1230. 

8. Herbert v. Spurlock, 26 Miss. 
180; Travlos v. Commercial Union, 
217 App. Div. 352, 217 NYS 459, 466 
[quot Cye]. 

[a] Rule applied to motion to dis- 
miss answer as to party brought in 
upon cross complaint. Travlos v. 
Commercial Union, 217 App. Div. 352, 
217 NYS 459, 466 [quot Cyc]. 

Waiver of chjections by demurrer 
generally see infra § 1230. 

9. Want of jurisdiction: 

As ground for demurrer see supra §§ 

503, 504. 

ST Sat of ground see supra § 

10. Dangberg v. Ruhenstroth, 26 
Nev. 455, 70 P 320. 

11. Edward C. Plume Co. v. Voed- 
bie Jewelry Co., 39 S. D. 222, 164 NW 

12. Belden v. Wilkinson, 44 App. 
Div. 420, 60 NYS 1083; Ogdensburgh, 
ete, Ry Conve Vermont seten! RarCo:, 
16™ ADDPrNiS* PiGNe Y,) 2249s Lathe 4: 
Hun 712]; Continental L. Ins., ete., 
Co. v. Jones, 31 Utah 403, 88 P 229; 
Sanipoli v. Pleasant Valley Coal Co., 
31 Utah 114, 86 P 865. 

Questions raised generally see 
supra § 532. 

14. See cases infra this note. 

[a] Matters of judicial notice.— 
The rule does not apply to matter of 
which the court will take judicial no- 
tice. Jones v, West Pub. Co., 270 Fed. 
563 [aff dism 270 U. S. 665 mem, 46 
SCt 208, 70 L. ed. 789]; Masline vy. 
New York, ete; R. Co., 95 Conn. 702, 
112 A 639; McFeena y. Paris Home 
Tel., etc., Co., 190 Ky. 299, 227 Sw 
450; Keene v. Newark Watch Case 
Material Co., 81 App. Div. 48, 80 NYS 
859. But see May v. Patterson, 13 
KyL 779 (on special demurrer the 
court will not inspect its own records 
to determine whether there is another 
action pending). Judicial notice see 
Evidence §§ 1813-2000. 

{b] Statutes.—The rule that, upon 
the argument of a demurrer, only the 


En 


the pleading demurred to, will be considered ;** and 
this rule has been applied to the following matters, 


pleadings can be looked at, does not 
apply where-statutes which affect the 
question raised have to be considered. 
Winnipeg Protestant School Dist. v- 
Canadian Pac. R. Co., 2 Man. 163; 
Kiely v. Kiely, 3 Ont. A. 438. 


15.. See infra § 535. 
16. In equity see Equity § 462. 
17. Ariz—Fischer v. Hammons,_ 


259 P 676. 

N. C.—Ideal Brick Co. v. Gentry, 
LOTINGIC 6365 3 2sSBes00. 

S. C.—Beatty v. National Surety 
Co., 132'S. Ce 45, 228.SEH! 40: 

Tex.—Hughes Springs First State 
Bank v. Sanford, (Civ. A.) 255 SW 
644. 

Wis.—Nelson v. Eau Claire, 175 
Wis. 387, 185 NW 168. 

[a] Demurrer reaches all defects 
appearing upon the face of the plead- 
ing. 
387, 185 NW 168. 

[b] Demurrer is proper to raise 
any objections to a pleading called a 
petition, technically a motion, but 
treated as a complaint by both par- 
ties. Fischer v. Hammons, (Ariz.) 
259° 2 G66. 

Misjoinder of parties not appearing 
on face of pleading see Parties §§ 414, 


434. 

18. U. S—wU.S. v. Chicago, etc., R. 
Co., 2938 Fed. 185; U. S. v. Smith, 285 
Fed. 751; Hatzel v. Moore, 125 Fed. 
828; Darrow v. H. R. Horne Produce 
Co., 57 Fed. 463; Sledge v. Gayoso 
Hotel Co., 43 Fed. 463; Rutz v. St. 
Louis, 7 Fed. 438, 2 McCrary 344; Gra- 
hameveGUCSs TICraClets3s 

Ala.—Smith v. Gaines, 210 Ala. 
245, 97 S 739; Looker v. Gulf Coast 
Fair, 203 Ala, 42, 81 S 832; U.S. Fi- 
delity, ete., Co. v. Dothan, 174 Ala. 
480, 56 S 958; Sartain v. Shepherd, 
173 Ala. 474, 55 S 919; Williams v. 
Finch, 41 S 834; Huss v. Central R., 
ete., Co., 66 Ala. 472; The Farmer y. 
McCraw, 31 Ala. 659; Cobb v. Miller, 
9 Ala. 499; Mutual Loan Soe. v. Stowe, 
15 Alay yAs 2935-73 Si202¢ 

Alaska.—Chilberg v. Hegness, 5 
eee 168 [aff 224 Fed. 28, 139 CCA 

Ariz.—Kelly v. Provident Mut. 
Bids, etc., Assoc., 18 Ariz. 218, 157 P 

Ark.—Watson v. Poindexter, 176 
Ark. 1065, 5 SW (2d) 299; Garetson- 
Greason Lumber Co. v. Home Life, 
etc.,,Co., 131, Ark. 525, 199 SW. 547. 

Cal.—Gummer v. Mairs, 140 Cal. 
535, 74 P 26; McDermont vy. Anaheim 
Union Water Co., 124 Cal. 112, 56 P 
779; Hopper v. Barnes, 118 Cal. 636, 
45 P 874; Kamm y. State Bank, 74 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numiber. 
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Nelson v. Hau Claire, 175 Wis. ~- 
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Cal. 191, 15 P 765; Cook v. De La 
Guerra, 24 Cal. 237; Pottkamp v. 


Buss, 5 Cal. Unrep. Cas. 462, 46 P 169, 


673; Varrois v. Gommet, 43 Cal. A. 
756, 185 P 1001; Colm v. Francis, 30 
Cal’ A. 742, 159 P PARES Harvey Vv. 


Meigs, 17 Cal. A. 3585 119 P 941. 
Colo.—Elkins Vv. Milliken, 80 Colo. 
135, 249 P 655; Allen v. Blanche Gold 
Min. Co., 46 Colo, 199,102 P1072; 
Erskine v. Russell, 43 Colo. 449, 96 Pp 
9; Moore v. Allen, 26 Colo, 197, 
57 P 698, 77 AmSR 255; Bassick Min. 
Co. v. Davis, 11 Colo. 130, Wie 294s 
Conn.—Marchetti Vv. Sleeper, 100 
Conn, 7339) 123) AL 845. 
Del. -—Bavarian Brewing Co. v. Ret- 
eee: 30 Del. 559, 109 A 579; Vivien 
- Corbin, 30 Del. 263, 105 A 711. 
Fla.—-Bloodworth v. Lippincott, 78 
Fla. 261, 82 S 827; Forbes Pioneer 
Boat Line v. Everglades Drain. Dist. 
Comrs., 77 Fla. 742, 82 S 346; Seeba 
v. Wolf Bros. Shoe Coun ie Fla. 227, 
14S) 204; “State wv. Atlantic, ete., R, 
Can 6 Fila. 441, 68 S 729; State v. 
Putnam County, 23 Fla. 633, 3S 164. 
Ga.—-Crowley v. Calhoun, 161 Ga. 
354, 130 SE 563; Frommel v. Cox, 158 
Ga. 310, 123 SE 296; Pollard v. ’Bla- 
lock, 147 Ga. 406, 94 SE 226; McCrary 
Wa Pritchard, 115 Ga. 876, 47 SE 341; 
Haber, ete., Hat Co. v. Southern Bell 
Tel., ete., Co., 118 Ga. 874, 45 SE 696; 
Danielly v. Cheeves, 94 'Ga. 263, 21 
SE 524; Swann y. Phoenix Iron, ete., 
Co., 58 Ga. 199; W. T. Rawleigh Co. 
Vv. Etheridge, 37 Ganka 554, 140 SE 
913; Allen y. Sams, 31 Ga. A. 405, 120 
SE 808; Acree v. Bandy, 20 Ga. A. 
133, .92 SE 765; Williamson v. Martin- 
Osburn Realty. Cos, 19'Ga As 425, 94 
SE 510: Smith v. Ice Delivery Co., 8 
Ga. A. 767, 70 SE 195. 
Ill.—Wood v. Papendick, 268 Ill. 
383, 109 NE 266; Morrison v. Silver- 
burgh, 13 Ill. 551; American Exch. 
Nat. Bank y. Seaverns, 121 Ill. A. 480; 
Leathe -v. Thomas, 109 Ill. A. 434 
[aff 218 Ill. 246, 75 NE 810]. 
Ind.—Enterprise Printing, etc., Co. 
v. Craig, 195 Ind. 302, 144 NE 542, 145 
NE 309; Heed v. Gummere, 132 NE 
637; Grand Trunk Western R. Co. 
Vv. Poole, 175 Ind. 567, 93 NE 26; Frie- 
dersdort vy. Lacy, 173 Ind. 429, 90 NE 
766; ‘Seymour First Nat. Bank Vv. 
Greger, 157 Ind. 479, 62 NE 21; Cole 
v. Gray, 139 Ind. 396, 38 NE 856; Hoo- 
sier Stone Co. v. Louisville, etc., R. 


Co., 181 Ind. 575, 31 NE 365; Abell v. 
Riddle, 75 Ind. 345; Miller v. Wild 
Cat Gravel Road Co., 57 Ind. 241; 


Thompson vy. Greenwood, 28 Ind. 327; 


Watkins v. Jones, 28 Ind. 12; Jones 
v. Bradford, 25 Ind. 305; Daniels v. 
Richie, 7 Blackf. 391; Burley To- 


bacco Growers’ Co-op. Assoc. v. Rog- 
ers, (A.) 150 NE 384; Heinzman vy. 
Whiteman, 81 Ind. A. 39, 139 NE 329: 
Harter v. Morris, 72 Ind. A. 189, 123 
INE Zoos ios Seamless Pressed Steel, 
etc., Co. Vv. Monroe, 57 Ind. A. 136, 106 
NE’ 538; Greenfield v. Johnson, 30 
Inds A.) 127,65. NE 5425° “Davis. v. 
O’Bryant, 23 Ind. A. 376, 55 NE 261; 
Western Union Tel. Co. v. Hskridge, 
7 Ind. A. 208, 33 NE 238. 

Iowa. —Melvin v. Melvin, 198 Iowa 
1283, 201 NW 7; Carney v. Carpenter, 
197 NW = 50; Jefferies v. Fraternal 
Barikers’ Reserve Soc., 135 lowa 284, 
112 NW 786; Judd v. Mosely, 30 lowa 
423; Childs v. Limback, 30 Iowa 398; 
Scheckner v. Milwaukee, ete;, R: Co., 
21 Towa 515; Knipper v. Chase, 7 
Iowa 145. 

Kan.—McCracken vy. Todd, 1 Kan. 
148; Bliss v. Burnes, McC. 91; Har- 
ris v. Bell, 9 Kan. A 7065-69 Pp 1095; 
Continental Tis, Cos WV. ‘Pratt, 8 Kan. 
A424, bb Pe e67 1. 

Ky.—-Miles v. United Oil Co., 204 
Ky. 345, 264 SW 761; National Seed 
Co. v. Leavell, 202 Ky. 438, 259 SW 
LOSS; Thraves vy. Bankers’ Oil Co., 
196 Ky. 362, 244 SW 698; Hughes v. 
Shehan, 192 Ky. 619, 234 SW 285; 
McFeena v. Paris Home Tel., etc., Co., 
190 Ky. 299, 227 SW 450; Stephens v. 
Stephens, 189 Ky. 561, 225 SW 364; 
Zoeller v. State Bad. of Agriculture, 
163 Ky. 446, 173 SW 1148; Lonisville, 
ete., R. Co. v. Stewart, 163 Ky. 164, 
173 SW 757; Kennedy v. McElroy, 92 
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Ky. 72, 17 SW 202,13 KyL 378. 
eee Tem EA v. Ledoux, 6 La. Ann. 
Md.—Line v. Line, 119 Md. 4038, 86 
A..1032, AnnCas1914D 192. 
Mass.—Butler v. Boston Port Direc- 
tors, 222 Mass. 5, 109 NE 653; Peters 
v. Equitable L. Assur. Soc., 200 Mass. 
579, 86 NE 885; Fay v. Boston, etc., 
RCo: oL96, Mass. 329,82, NE i34Su- 
preme Commandery U. O, of G. C. v. 
Merrick, 163 Mass. 374, 40 NE 188. 
Minn.—-Krause v. MHoeffken, 117 
Minn. 523, 135 NW 979; Everett v. 
O’Leary, 90 Minn. 154, 95 NW 901; 
Royal Ins. Co. v. Clark, 61 Minn. 476, 
63 NW 1029. 
re ay BES v. Sawyers, 54 Miss. 
Mo.—Missouri Bridge, ete., Co. v. 
Pacific Lime, ete., Co., 290 Mo. 170, 
234 SW 797; Brennan v. Cabanne M. 
E. Church, South, 192 SW 982; Wil- 
son v. King’s Lake Drain., etc., Dist., 
257 Mo. 266, 165 SW 734 [aff 176 Mo. 
A. 470, 158 SW 931]; Norton v. Reed, 
253 Mo. 236, 161 SW 842; Arthur v. 
Rickards, 48 Mo. 298; Noll v. Alex- 
ander, (A.) 282 SW 739; National 
Union F. Ins. Co. v. Nevils, (A.) 274 


SW 503; Baldridge v. Ryan, (A.) 260 
SW 536; Mexico v. Upham, (A.) 211 
SW 882 


Mont.—Knight v. Le Beau, 19 Mont. 
223, 47 P 952; Foster v. Wilson, 5 
Mont. 5opae ob S10: 

Nebr.— Guthrie v. Treat, 66 Nebr. 
415, 92 NW 595, 103 AmSR 718. 

N. H.—Wells v. Jackson Iron Mfg. 
Co., 44 N. H. 61. 

N. J.—Brooks v. Metropolitan L. 
Ins. Co., 70 N. J. L. 36, 56 A 168; Me- 
chanics’ Mut. Loan Assoc. v. Mercer 
RARE 56.N: J. Li 6, 28 A310. 

N. M.—Williams v. ‘Kemp, QTSaP AAs 

N. Y.—Miller v. Quincy, 179 N. Y. 
294, 72 NE 116; Mitchell v. Thorne, 
134 N. Y. 536, "32 NE 10, 30 AmSR 
699; Graeber v. Ehrgott, 182 App. 
Div. 377, 169 NYS 32; Gaynor v. Port 
Chester, 174 App. Div. 122, 160 NYS 
978 [mod on other grounds 231 N. Y. 
451, 132 NE 145]; Schneider Co. v. 
Agtna Ace., ete., Co., 169 App. Div. 584, 
155 NYS 471; Rowe v. Rowe, 103 App. 
Div. 100, 92 NYS 491; Hall v. Gilman, 
77 App. Div. 464, 79 NYS 307; Payne 
v. Godfrey, 14 App. Div. 260, 43 NYS 
543; Hardon v. Ongley Electric Co., 
89 Hun 487, 35 NYS 405; Cragin v. 
Quitman, 22 Hun 101 [rev on other 
grounds 88 N. Y. 258]; lLindau_ v. 
Royal Ins. Co., 4 Silv. Sup. 453, 7 NYS 
441; Western Union Tel. Co. v. Mil- 
liken, 14 Daly, 170, 6 NYSt 252; 
Ketcham y. Zerega, 1 E. Smith 55388 
Schuyler v. Kirk-Brown Realty Co., 
109 Misc; 258, 178 NYS 568 [aff 193 
App. Div. 269, 184 NYS 95]; Peo. v. 
Park Row Realty Co., 88 Misc. 254, 
151 NYS 804 [aff 169 App. Div. 903 
mem, , 152 NYS 1133 mem (aff 216 N. 
Y. 713, 111 NE 1095)]; Pratt v. Penn- 
sylvania R. Co., 66 Mise. 183,121 NYS 
357; Hubbard vy. United Wireless 
Tel. Cos.62) Mise, 538, 115) NMS LOG: 
Akers v. Mutual L. Ins. Oo;.65 9 Mise. 
273, 112 NYS 254; Belanewsky v, Gal- 
laher, 55 Misc. 150, 105 NYS 77; Poil- 
lon v. Poillon, 37 Misc. 729, 76 NYS 
488 [rev on other grounds 90 App. 
Div. 71, 85 NYS 689]; Davis v. Bing- 
ham, 33 Misc. 774, 67 NYS 1131; Na- 
tional Bank of Commerce v. New 
York Bank, 17 Misc. 691, 41 NYS 471; 
Mt, Morris v. Pavilion Natural Gas 
Co., 183 NYS 792 [aff 196 App. Div. 


918 mem, 187 NYS 957]; White v. 
Oakes, 117 NYS 938; Hurliman v. 
Seckendorf, 18 NYS 756; Wilson v. 


New York, 6 AbbPr 6, 15 HowPr 500; 
Mayhew V. Robinson, 10 HowPr 162; 
Getty v. Hudson River R. Co., 
HowPr 177; Richter v. Kramer, 1 
NRC Ct 348. 
. C.—Justice v. Sherard, 197 N. C. 
a37, 148 SE 241; Ideal Brick Co. v. 
Gentry, 191 _N. C, @36, 132 SE 800; 
Sandlin v. Wilmington, 185 N. C. 257, 
oe SE 733; Besseliew v. Brown, 17% 
C. 65, 97 SE 743, 2 ALR 862; Ken- 
dal! Vv. Valleytown Tp. Highway 
Comm. 165. IN. Cy 600,48 81S 995; 
Dalrymple v. Cole, 156 N. C. 3538, 72 
SE 451; Wood v. Kincaid, 144 N, C. 
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393, 57 SE 4; Davison v. Gregory, 
132 N.’C. 389, 43 SE 916; Cheek v. 
Supreme Lodge K. H., 129 N. C. 179, 


ae SE 832; Moore v. Hobbs, 77 N. C, 
Oh. Ray v. Quinn, 7 Oh. Dec. (Re- 
print 221,71. ‘CincLBul 314; Rehn.v. 


North Fairmount, ete., Co., 7 OhS&CP 
398, 5 OhNP 314; Staley v: Thomas 
Cusack Co., 23 OhNPNS 209. 

Okl.—Dickson v. Mackey, 108 Okl. 
11, 233 P 423; Ahsmuhs v. Bowyer, 
SOMOKIRGS 76 eke Pe ee Oe bre AUN 
1060; Sweet v. Crane, 39 Okl. 248, 
134 P 1112; Biard v. Laumann, 29 
Okl. 138, 116 P 780. 

Or.—Brown v. Siemens, 117 Or. 
583, 245 P 510; Lum Sing v. Gribler, 
109 Or. 598, 221 P 1060; Beneke v. 
Tucker, 90°Or. 230, 176 P 183; Smith 
v. Day, 39 Or: 531,.64.P 812; 65 B 1055; 
North Powder Milling Co. v. Cough- 
anour, 34 Or. 9,:54 P 223. 

Pa.—York v. Miller, 254 Pa. 436, 98 

A 1049 [mod 60 Pa. Super. 407}; 
Wyoming County v. Bardwell, 84 Pa. 
104; Pittsburg, 2 
Pleasant, ete., 4 g 
Elsasser v. Elsasser, 2 
698; McCormick v. Armstrong, 19 
Pa. Dist. 23; Williamson v. Smith, 
4 Pa. Dist. 307; Enterline v. Comrey, 
15 Pa. Co. 627. But see Lansdowne 
Borough vy. Upper Darby Tp., 9 Pa. 
Dist. 694, 7 Del. Co. 566 (facts not 
specifically raised by pleadings but 
discussed at hearing considered). 
_ Philippine.—Lazo v. Lazo, 22 Phil- 
ippine 380; Worcester v. Ocampo, 22 
Philippine 42; Santos v. Yturralde, 
6 Philippine 554. 

Porto Rico.—Ojeda v. Coll, 26 Por- 
to Rico 476; Morales v. Arce, 18 Por- 
to Rico 530; Guasp v. Rosch, 9 Por- 
to Rico 314, 

R. 1.—Dawiski v. Natick Mills, 32 
R. I. 1, 78 A 263; Newell v. Franklin, 
S0 TR le 2585) 74 As O09: 

S. C.—Hardin v. Southern R. Co., 
128 S. C. 216,122 SE 582; Mobley v. 
Cureton, 6 S. C. 49. 

S. D—Grandpre v. Chicago, ete., R. 
Co., 44 S. D. 95, 182 NW 527; Beers 
Vv. Watertown, 40S 0D) 441, 177 NW 
502; Buckham v. Hover, 18 ‘SUD: 429, 
101'NW 28. 

Tex.—Biddle v. Terrell, 82 Tex. 
335, 18 SW 691; Walton v. Talbot, 1 


Tex. Unrep. Cas. 511; Chapman ev. 
Headjr (CivesAn)is 5 “Sw ="2d) 100m 
Mansfield Mill, ete., Co. v. Nichols, 


(Civ. A.) 265 SW 746; Stephenson v. 
Nelson, (Civ. A.) 233 SW 1000 [rev 


on other grounds (Comman.. A.) 243 
SW 1069]; McHenry -v. Bankers’ 
Trust Co., (Civ. A.) 206 SW 560 [writ 


of error dism 255 U. S. 559 mem, 41 
SCt 321 mem, 65 L. ed. 785 mem]; 
Royal Ins. Co. v. Humphrey, (Civ. 
A.) 201 SW 426; Gorman First Nat. 
Bank v. Mangum (Civ. A.) 194 SW 
647; Davidson v. Houston, ete., R. 
Co.,. (Civ. A.) 194 SW 211; Lakeside 
EreyiCoxvev., kirby,” (Givs A.) 166 SW 
715 (general demurrer); Neblett v. 
Barron, (Civ. A.) 160 SW 1167; Neely- 
Harris- ‘Cunningham Coiw, Lacy, (Civ. 
A.) 152 SW 441; Porter v. Pecos, 
ete. “Re2Cow, 56 Tex. Civ. A. ATO.) hat 
SW 897; Coons v. Green, 55 Tex. Civ. 
A 612° 120) SWa. Ld 08st tert inetes 
Chemical Co. v. Brewster, 54 Tex. Civ. 
A. 217, 117 SW 880; Citizens’ Blec- 
tric Light, etc., Co. v. Gonzales Wa- 
ter Power Co., (Civ. A.) 76 SW 577; 

Sabine Tram Co. v. Jones, (Civ. A.) 
43 SW 905. 

Utah.—Peale v. Clark, 50 Utah 83, 
LEG" Po Sik Wheelwright v. National 
Copper Ba; k, 42 Utah 579, 183 P 132; 
Boley v. A Ired, 25 Utah 402, 71 P 869. 

Viti —Douglas v. Morrisville, 84 Vt, 
302,, 79 A 391; Whitton v. Goddard, 
36 Vt. 730; Hill vy. Powers, 16 Vt. 

Va.—Morotock Ins. Co. v. Pankey, 
91 Va. 259, 21 SE 487; Smith v. Lloyd, 
16 Gratt. "(BT Va.) 295 

Wash.—Goebel v. Hall, 132 Wash. 
30, 231 P 6; Jackson v. McAuley, 13 
Wash. 298, 48 P 41. 

W. Va.—Lambert vy. Ensign Mfg. 
Co., 42 W. Va. 813, 26 SE 431. 

Wis. —Cochrane y. C. Hennecke Co., 


422 [49 C.J.] 


among others,!® that did not appear on the face of 
By-law of society;*° contributory 
negligence ;*+ fraud on jurisdiction;?? illegal consid- 
eration;** illegality of contract;?* laches;?° law of 
another state;2® misjoinder of causes of action;?" 
nonmaturity of debt;?% pendency of another ac- 
tion;?° prematurity of action;?° record of deed prior 
to other deeds ;?1 record of former action;*? res judi- 
cata;** splitting of cause of action;** that amended 


the pleading: : 


186 Wis. 149, 202 NW 199; Nelson 
v. Eau Claire, 175 Wis. 387, 185 NW 
168; Darlington v. J. L. Gates Land 
Co., 142 Wis. 198, 125 NW 456, 135 
AmSR 1070; Anderson vy. Douglas 
County, 98 Wis. 3893, 74 NW 109; 
Northwestern Iron Co. v. Central 
Trust Co., 90 Wis. 570, 68 NW 752, 64 
NW. 328. 

Wyo.—Columbia Sav., ete., Assoc. 
v. Clause, 13 Wyo. 166, 78 P 708. 

Man.—Winnipeg Protestant School 
hae v. Canadian Pac. -R. Co., 2 Man. 

63 

Ont.—Kiely v. Kiely, 3 Ont. A. 438; 
Wadsworth v. Townley, 10 U. C. oe 
B: ae Burns v. Robertson, 8 U. 
Q. B. 280. 

fa] Pee ate applies to special de- 
murrer.—Miles v. United Oil Co., 204 
Ky. 345, 264 SW _ 761; Hughes v. 
Shehan, 192 Ky. 619, 234 SW 285; 
Louisville, ete., . Co. v. Stewart, 
163 Ky. 164, 173 SW 757. 

{b] Demurrer must be predicated 
upon the allegations of the pleading 
itself, and not upon facts which are 
claimed to exist. Melvin v. Melvin, 
198 Lowa 1283, 201 NW 7. 

{c] Demurrer reaches only matter 
apparent on the face of the pleading. 
Dickson v. Mackey, 108 Okl. 11, 233 
P 423, 

{d] Facts confessed by demurrer 
may alone be considered. Beers v. 
Watertown, 42 S. D. 441, 177 NW 502. 

{e] Matter outside the record is 
not available. Baldridge v. Ryan, 
(Mo. A.) 260 SW 536. 

{f] Extraneous facts cannot be 
considered. Crowley v. Calhoun, 161 
Ga. 354, 1380 SE 563. 

[g] Independent facts not appear- 
ing on the face of the pleading are 
not grounds for demurrer. Sartain 
v. Shepherd, 173 Ala. 474, 55 S 919. 

{h] Recourse cannot be had to 
the supposed state of facts or guess 
as to what the evidence may show 
at the trial. Cochrane v. C. Hen- 
_necke Co., 186 Wis. 149, 202 NW 199. 

{i] Reasons for sustaining demur- 
rer, not appearing on the face of the 
complaint, are not available for that 
purpose. Brown v. Siemens, 117 Or. 
683, 245 P 510. 

{i] Construction placed on con- 
tract by parties cannot be considered 
when not pleaded. Harter v. Morris, 
72 Ind. Ay 189,123 NE 23, 719. 

{k] Court cannot anticipate what 
the answer will set forth and the law 
arising on all the facts relevant to 
the issues; it can only look to the 
language and allegations of the com- 
plaint. Justice v. Sherard, 197 N. C. 
237, 148 SE 241. 

{1] After motion to make more 
specific by setting out the facts re- 
lied on to support the alleged conclu- 
sions has been overruled, sufficiency 
of complaint on demurrer must be 
determined from facts stated with- 
out support from any such alleged 
conclusions not drawn from facts ful- 
ly pleaded. Enterprise Printing, etc, 
CGomene Craic, 95 ‘Ind: «802.5 1449 NE 
542, 145 NE 309. 

[m] Exception to a plea in abate- 
ment must be overruled where the 
truth of the matters contained in the 
plea do not appear on the face of the 
record. Galveston, etc, R. Co. v. 
Hartford F. Ins. Co., (Tex. Civ. A.) 
220 SW 781 [rev on other grounds 
(Commn,. A.) 239 SW 919]. 

19. See cases supra notes 17, 18; 
and infra this note. 


For later cases, 
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[a] Matters not considered when 
not apparent on face of pleading.— 
(1) Defense in an action for conver- 
sion by half owner of property that 
defendants owned the other half, and 
had taken possession for a legitimate 


purpose. Boley v. Allred, 25 Utah 
402; 71 P 869... (2) Defense, in an ac- 
tion to recover interest in. mining 


ground, that defendant was a pur- 
chaser for value, without notice. Al- 
Jen v. Blanche Gold Min. Co., 46 Colo. 
199, 102 P 1072. (3) Question of in- 
consistent remedies arising out of 
a Single transaction where it does not 
appear on the face of the complaint. 
Mutual Loan Soc. v. Stowe, 15 Ala. A 


293, 73 S 202. (4) That bond sued on 
was executed on Sunday. Line v. 
Line 119 Md. 12/408, 286 AY 1032, 


AnnCasi914D 192. (5) That defend- 
ant did not apprehend or anticipate 
any danger, where the complaint 
failed to allege whether or not de- 
fendant apprehended or anticipated 
danger, Grandpre v. Chicago, etc., 
R. Co., 44. S. D. 95, 182 NW 527... (6) 
Vhat defendant was trustee for a cer- 
tain partnership consisting of him- 
self and another, where the complaint 
alleged that the word “trustee,” ap- 
pearing in a lease and signature of 
defendant thereto, was merely de- 
scriptio persone. Erskine v. Rus- 
sell, 43 Colo. 449, 96 P 249. (7) That 
government bureau intends illegally 
to distribute the money is not- open 
on demurrer, where such illegal pur- 
pose is not stated in the declaration. 
U.S. v. Smith, 285 Fed. 751. (8) That 
plans for structure were prepared by 
a competent architect, where com- 
plaint alleged injuries were caused 
by defective plans furnished by own- 
er, Looker v. Gulf Coast Fair, 203 
Ala. 42, 81 S 832. (9) That regis- 
tration of a copy of a chattel mort- 
gage did not affect party, where 
pleading did not disclose that a copy 
and not the original had been filed. 
Neely-Harris-Cunningham Co. v. La- 
Cy, (Lexy Civi 7A, 0152) SW (441 7 eGo): 
Whether plaintiff, suing a foreign 
corporation, is a resident or nonresi- 
dent, when complaint is silent as to 
residence. Hubbard v. United Wire- 
sere Tel. Co., 62 Misc. 538, 115 NYS 


[b] Defense of dual agency, where 
it does not appear from the petition 
that such inconsistent relationship 
was unknown to defendant, cannot 
be considered. Williamson v. Martin- 
Ozburn Realty Co., 19 Ga. A. 425, 91 
Sm 510. : 

[ec] Defense that architect’s serv- 
ices are not lienable, when the com- 
plaint does not contain an averment 
as to the character of plaintiff's serv- 
ices, cannot be considered. Marchetti 
v. Sleeper, 100 Conn. 339, 1238 A 845. 

[d] Failure to pay costs in former 
suit for the same cause, which was 
dismissed to bring a second suit, was 
not proper for consideration. From- 


mel v.' Cox, 158 Ga. 310, 123°SE 296. 
fe] Landlord’s right to terminate 


tenancy in a tenant’s action for 
wrongful eviction was not a matter 
for consideration. Lum Sing v. Grib- 
ler, 109 Or. 598, 221 P 1060. 

20. Heingzman v. Whiteman, 81 
Ind. A. 29, 139 NE 329. 

21. Grand Trunk Western R. Co. 
v. Poole, 175 Ind. 567, 93 NE 26. 

22. Mansfield Mill, Bh Cow Vv. 
Nichols, (Tex. Civ. A.) 265 SW 746. 

23. Smith v. Ice Delivery Co., 8 
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complaint was filed without leave of court ;*° that co- 
defendant was an independent contractor ;** that de- 
fendant was a charitable organization ;** that plead- 
ing was not filed in time;*® that right of recovery 
was barred by limitations ;°° want of consideration ;*° 
want of jurisdiction.4! 
cannot be extended, even by agreement, to cover facts 
not appearing on the face of the pleading demurred 


The scope of the demurrer 


Ga. A. 767, 70 SE 195. 

24. Chilberg v. Hegness, 5 Alaska 
168 [aff 224 Fed. 28, 139 CCA 492]; 
Allen v. Sams, 31 Ga. A, 405, 120 SH 
808; Coons v. Green, 55 Tex. Civ. A. 
612, 120 SW 1108. 

25. Varrois v, Gommet, 43 Cal. A. 
756, 185 P 1001. 

26. Peters v. Equitable L. Assur. 
Soc., 200 Mass. 579, 86 NE 885. But 
see Charleston, etc., R. Co. v. Lyons, 
5 Ga. A. 668, 63 SE 862 (holding that, 
on general demurrer, a judge may ap- 
ply his knowledge of a foreign law, 
even though it has not been pleaded). 

27. Norton v. Reed, 253 Mo. 236, 
161 SW 842. 


28. American Exch. Nat. Bank v. 
Seaverns, 121 Tll, A. 480. 
29. Colo.—Hlkins v. Milliken, 80 


Paes 135, 249 RP 655. 
y.—Stephens v. Stephens, 189 Ky. 
56L, 505 SW 364. 


Mo.—Missouri Bridge, etc., Co. v. 
Pacific, Lime,- ete:,»Co.,. 290° Mo:. 170; 
234 SW 797. 

N. Y.—Mt. Morris v. Pavilion Nat- 


ural Gas Co., 183 NYS 792 [aff 196 
App. Div. 918 mem, 187 NYS 957 
mem]; White v. Oakes, 117 NYS 938. 


Okl.—Biard v. 29 Okl. 
138, 116-P \780; 

Philippine. —Lazo v. Lazo, 22 Phil- 
ippine 380; Worcester v, Ocampo, 22 
Philippine 42. 

30. Royal Ins. Co. v. Humphrey, 
(Texs Civ. sAD) 20% ai 426. 

31. Darlington vy. L. Gates Land 
Co., 142, Wis. 198, 125 NW 456, 135 
AmSR 1070. 

32. Gaynor v. Port Chester, 174 
App. Div. 122, 160 NYS 978 [mod on 
eae grounds 231 N. Y. 451, 132 NH 


83. Acree v. Bandy, 20 Ga. A. 133, 
92 SE 765. 

34. Wilson v. King’s Lake Drain. 
etc., Dist., 257 Mo. 266, 165 SW 734 
[aff 176 Mo. A. 470, 158 SW 931]. 

85. Harvey. v. Meigs, 17 Cal. A. 
3538, 119, P 944, y 

36. Zoeller v. State Bd. of Agri- 
culture. 163 Ky. 446, 173 SW 1143. 


Laumann, 


37. Brennan v. Cabanne M. E. 
Church, South, (Mo.) 192 SW 982. 

88. Cobb v. Miller, 9 Ala. 499. 

39. Garetson-Greason Lumber Co. 


v. Home life, ete., Co., 131 Ark. 525, 
199 SW 547; Noll v. Alexander, (Mo. 
A.) 282 SW 739; Walton vy. Talbot, 
1 Tex. Unrep. Cas. 511. 

40. Smith v. Ice Delivery Co., 8 
Ga. A. 767, 70 SE 195; Burley Tobac- 
co Growers’ Co- -op. Assoc. v. Rogers, 


(Ind. A.) 150 NE 384; Ahsmuhs v. 
Bowyer, 39 Okl, 376, 185 P 413, 50 
LRANS 1060 

41. Miles v. United Oil Co., 204 


Ky. 345, 264 SW 761; National Seed 
Co. v. Leavell, 202 Ky. 438, 259 SW 
L036); Thraves v. Bankers’ Oil Co., 
196 Ky. 362, 244 SW 698; McFeena 
v. Paris Home Tel., ete., Co. 190 K 
299, 227 SW 450; Pratt v. Sonne 
vania R. Co., 66 "Misc. 183; (121 NYS 
357; Wilson v. New York, 6 AbbPr 
(N. Y.) 6, 15' HowPr 500. 

42. Augusta, etc, R. Co. v. Lark, 
97 Ga. 800, 25 SE 175; Constitution 
Pub. Co. v. Stegall, 97 Ga. 405, 24 SH 
33; Columbian Granite Co. v. Town- 
send, 74 Vt. 183, 52 A 432; Hartland 
Vv. Windsor, 29 Vt. 364. But see 
Wells v. Jackson Iron Mfg. Co., 44 
N. H. 61 (on demurrer, motion to 
submit evidence will be denied, as 
the issue cannot be changed by proof 
aliunde, without the consent of the 


developments and changes in the law see cumulative Annotations, same title, page and note number. 
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In testing the sufficiency of a pleading on demur- 
rer thereto, its allegations may alone be looked to,*% 
but in testing the sufficiency of its allegations, they 
must be considered in connection with the other al- 
The court cannot as- 
sume facts not pleaded which if pleaded would raise 
The court can look only to the facts 
alleged in the charging part of the pleading*® as dis- 
tinguished from the prayer for relief,** but in so do- 
ing it may look not only to the material averments 
On demurrer for 
want of facts, the whole pleading must be considered, 
as well the allegations tending to defeat the pleader 
as those tending to support him,*® but conclusions 
of law will not be considered, for the court will look 
only to the facts and conclusions of fact alleged.®° 
The court need not consider immaterial allegations.*? 
The pleading must be considered as it stood at the 
time the demurrer was interposed and not as it ap- 


legations of the pleading. 


issues of fact.*° 


present, but also to those absent.** 


arties). Contra Kurtz v. Graybill, 
92 Ill. 445, 61 NE 475 (where fact 
was added by stipulation). 
43. Ark—Spaulding Mfg. Co. v. 
Chaudoin, 87 Ark. 418, 112 ‘Sw 1087. 
Colo.—Downey v. Colorado Fuel, 


ete, (Co:, 48 Colo, 27) 108) °P 972. 
Ind.—Pittsburg, ete., R. Co. v. 
Rushton, (A.) 148 NE 337; Terre 


Haute, ete., Tract. Cov. Scott, (A.) 
148 NE 335; sacs D vafe Flour Mills 
Co. v. Walsh, 60 Ind. A. 76, 110 NE 
96. 


Mo.—Graves v. Graves, 255 Mo. 
468, 164 SW 496. 
Nebr.—City Sav. Bank v. Carlon, 
87 Nebr. 266, 127 NW 161. 


N. Y.—Hirsch Mit New England 
Nav. Co., 200 N. Y. 263, 93. NE 524. 
Or.—Levine v. Levine, 121 Or. 44, 
252 P 972. ‘ : 

-Tex.—-Eldridge v. Eldridge, (Civ. 
A.) 259 SW 209; Counts v. Dobbs, 
(Civ A>), 235° SW \ 71637, Coons. v- 
Green, 55 Tex. Civ. A. 612, 120 SW 
1108. 


Wis.—Lipman v. Manger, 185 Wis. 
63, 200 NW 663. 

44, -Missouri, etc., R. Co. v. Gra- 
ham, (Tex. Civ. A.) 168 SW 55 [rev 
on other grounds (Commn. A.) 209 
Sw 399]. 

45. Ala.—Pyle v. Pizitz, 215 Ala. 
398, 110 S 822. 

Cal. Lowe v. Yolo County Cons. 
Water Co., 8 Cal. A. 167, 96 P 379. 


Ky.—N? ckels Vv. Combs, 205 Ky. 467, 
266 Sw 22. 

N. Tee v. Bushwick R. Co., 
75 pF pu slals 


Tex.—Honaker v. Guffey Petroleum 
(Civ. A.) 294 SW 259. 

TTA Facts cannot be assumed to 
sustain demurrer. Pyle v. Pizitz, 215 
Ala. 398, 110 S 822. 

[b] Matter which court cannot 
assume.—(1) That a reasonable time 
for the development of oil rights un- 
der a sale contract had not elapsed. 
-Honaker v. Guffey Petroleum Co., 
(Tex. Civ. A.) 294 SW 259. (2) That 
vendors of oil rights might not show 
damages for purchaser’s breach of 
contract by failure to drill. Honaker 
v. Guffey Petroleum Co.,.supra. (3) 
In an action to reform a lease con- 
tract and for specific performance of 
an option to purchase, the court ¢an- 
not assume the rental paid was in- 
adequate as a consideration for the 
option, where the amount does not 
appear. Nickels v.. Combs, 205 Ky. 
467, 266 SW 22. 

‘ Presumption as to material fact 
not alleged see supra § 15 

46. Idaho Irr. Co. v. Dill, 25 Ida. 
(pba yale eM eta igs 

Aya. idaho Irr., Co,, v.,,Dill, supra; 
Lackawanna Coal, etce., Co. v. Long, 
231 Mo. 605, 133 SW 385; State v. 
Darling, 39 S. D. 558, 165 NW 536. 

48. Grolier Soc. v. Foster, 110 Kan. 
306, 203 P 920; Lackawanna Coal, 
ete., Co. v. Long, 231 Mo. 605, 133 
SW 35. 


PLEADING 


counsel.°° 


rer. 


[a] After motion to make more 


definite and certain has been over- 


ruled, the failure of a petition, which 
discloses that .plaintiff is not a res- 
ident of the county, to disclose plain- 
tiff’s place of residence, or, if a cor- 
poration, its place of business and 
correct post-office address, may be 
considered on demurrer. Grolier Soc. 
v. Foster, 110 Kan. 306, 203 P 920: 
49. Calvo v. Davies, 73 N. Y. 211, 
29 AmR 130; Delaware County Nat. 
Bank v. King, 109 App. Div. 553, 95 
NYS 956; Ranger v. Thalmann, 65 
App. Div. 5, 72 NYS 451; Fleisch- 


mann v. Bennett, 23 Hun 200 [aff 87 
NEP OY. 912319 2 Balloekw ive Dillon). 765 
Mise. 292. 132 NYS 796. 


50. Lake Erie, etc., R. Co. v. Mol- 
loy, 78 Ind. A. 72, 134 NE 913. See 
also supra § 532. 

51. Male v. Atchison, etc, R. 

2307 Ne Vi415855 129. NE. 458; 15 AL 


1098. 
52. Gooding v. Doyle, 134 Wis. 623, 
Columbus v. Fountain 


115 NW 114; 
Prairie, 134 Wis. 593, 115 NW 111. 


53, Metzger v. Carr, 79 Hun 258, 
29 NYS 410. 
54. Riverside Tp. v. Bailey, 82 


Kan. 429, 108 P 796; McGovern v. 
New York, ,234 N. Y. 377, 138 NE 26, 
25 ALR 1442; Garrett v. Wood, 57 
App. Div. 242, 68 NYS 157; Beldin v. 
Wilkinson, 33 Misc. 659, 68 NYS 205; 
Howard Nat. Bank v. Fidelity, etc., 
Co., 96 Vt. 462, 121 A 24. 

[a] Each count must stand or fall 
on its own allegations. Howard Nat. 
Bank v. Fidelity, etc., Co., 96 Vt. 462, 
121 A 24 

[b] It will be presumed that it is 
pleaded as a complete defense where 
it is not declared to be partial. Gar- 
rett v. Wood, 57 App. Div. 242, 68 NYS 
157; Belden v. Wilkinson, 33 Misc. 
659, 68 NYS 205. 


55. Ala.—Harton v. Belcher, 195 
Ala. 186, 70 S 141. 
Ind.—Terre Haute, etc., Tract. Co. 


v. Scott, (A.) 148 NE 835; Pillsbury 
Flour Mills Co. v. Walsh, 60 Ind. A. 
76, 110 NE 96; Cleveland, etc., R. 
Co. v. Griswold, 51 Ind. A. 497, 97 
NE 10380. 

Iowa.—Western Asphalt Pav. Corp. 
v. Marshalltown, 203 Iowa 1324, 214 
NW 687. 

Ky.—Scottsville Oil Co. v. Lovell, 
203 Ky. 602, 262 SW 963; Internation- 
al Harvester Co. v. Com., 154 Ky. 838, 
159 SW 553. 

Mo.—Drake Hotel Co. v. Crane, 210 
Mo. A. 452, 240 SW 859. 

Mont.—Williams v. Gray, 62 Mont. 
1, 203 P 524. 

Nebr.—Patterson v. Morehead, 100 
Nebr. ie 161 NW 273. 

N. H.—Fitzhugh v. Grand Trunk R. 
wae 80 N. H. 185, 115 A 803. 

. Y.—Keefe v. Straus, 91 Misc. 
627 155 NYS 530. 

N. C.—Whitaker v. Jenkins, 138 N. 

C. 476, 51 SE 104 


Tex.—Ara v. Rutland, (Civ. A.) 172 


pears on a subsequent modification.*? 
to one defense the sufficiency of other defenses should 
not be decided.*? 
otherwise designated, will be considered as intended 
to be complete in itself, and so tested.°** 
or the possibility of proof of an injury other than 
that alleged,®* or proof, heard at the trial of the 
cause,°*? cannot be considered; nor, although there is 
authority to the contrary,®’ can oral admissions of 
But facts provable under the allegations 
of a cause of action or defense may be considered,°®° 
and it has been held that the action of the court and 
the parties on a similar pleading in another action 
for the same cause, which was dismissed, may be 
properly considered on demurrer for misjoinder of 
causes of action.’+ 

[§ 536] (2) Facts Set Up in Speaking Demur- 
New facts cannot be set up by a demurrant as 
a ground for demurrer;*? and, if new matter is set 
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On demurrer 
Each count or defense, unless 


Evidence®® 


SW 993 [rev on other’ grounds 
(Commn. A.) 215 SW 445]; Uvalde 
Electric Light Co. v. Parsons, (Civ. 
A.) 138 SW 163 [rev on other grounds 
106 Tex. 212, 163 SW 1, LRA1916E 
960]; Coons v. ye een 55 Tex. Civ. A. 
612. 120 SV7 1108 é 

But see Von Boeckmann v. Corn 
Products Refining Co., 274 Ill. 605, 113 
NE 902 (on demurrer to replications 
setting up the unconstitutionality of’ 
a statute, evidence on the question 
was permissible). 

[a] Examination of defendant 
taken before trial and filed in the 
record may not be considered. Whit- 
van v. Jenkins, 138 N. C. 476, 51 SE 

[b] Testimony should not be ad- 
mitted on the hearing of a demurrer 
to a pleading. Drake Hotel Co. v. 
Crane, 210 Mo. A. 452, 240 SW 859. 

[ec] Whether a party has evidence 
(1) to support his allegations cannot 
be éttsieored on demurrer. Fitzhugh 
v. Grand Trunk R. Co., 80 N. H. 185, 
115 A 803; Keefe v. Straus, 91 Mise, 
627, 155 NYS 5380 (that death was 
caused by act of defendant); Brown 
v. Siemens, 117 Or. 583, 245 P 510. 
(2) Pleader’s ability to prove allega- 
tions is not presented. Fitzhugh v. 
Grand Trunk R..Co;;,"supra. 

56. Ames v. American Tel., 
Co.. 166 Fed. 820. 

57. EF. . Earl Mfg. Co. v. Summit 
Lumber Co, 125 Ill. A. 391. 

58. Wilhite v. Skelton, 5 Ind. T. 
621, 82 SW 932; Thompson vy. Marley, 
102 Mich. 476, 60 NW 976. 

59. Hicks v. Beacham, 131 Ga. 89, 


etc., 


62 SE 45; Anthony v. Callaway, 37 
Ga. A’ 523, 140 SE 793; Knight v. 
Metts, 27 Ga. A. 657, 109 SE 5213 


Keene v. Newark Watch Case Mate- 
rial Co., 81 App. Div. 48, 80 NYS 859; 
Lone Star GasxCou vs Baccus, (Tex. 
Civ. A.) 11 SW (2d) 355; Blanks Vv. 
Missouri, etc., R. Co., (Civ. AS LES 
SW 377 [aff 103 Tex. 191, 125 SW 3212], 

60. Riverside Coal Co. v. Ameri- 
can, Coal, Co, 10%, ‘Conny. 40s. Laren 


276; Blakeslee v. Hartford Water 
Comrs., 105 Conn. 642, 139 A 106, 55 
ALR 1319. 


61. Deyo vy. Frudson, 191 App. Div. 
655, 181 NYS 84 

62. Ria Glee v. Prattville, 14 
AlastA, 621,718 Tox 

Del.— Bavarian Brewing Co. v. Ret- 
kowski, 30 Del. 559, 109 A 579. 

Fla.—State v. Putnam County, 23 
Pla. 6382,.3,S, 164. 

Ga.—Warren v. Bearden, 16 Ga. A. 
145, 84 SE 597. 

Ind.—Bossert v. Geis, 57 Ind. -A. 
384, 107 NE 95 (in memoranda ac- 
companying demurrer). 

Iowa.—McPherson y. Commercial 
Pee ete., Co., 206 Iowa 562, 218 NW 

Ky.—Hughes vy. Shehan, 192 Ky. 
619, 534 SW 285 (special demurrer) ; 
Louisville, ete., R. Co. v. Mitchell, 162 
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out in the demurrer, it cannot be used to sustain it:®* | deemed a plea or answer.®® 


Such a demurrer is called a “speaking demurrer,’’®* 
and should be overruled,®® or the demurrer will be 


Koy. 2533 172 SW. 527. 

Mo.—Pacific Lime, etc., Co. v. Mis- 
souri Bridge, etc., Co., 286 Mo. 112, 
226 SW 853. 

Philippine.—Liquete v. 
Philippine 221 

Porto Rico.—Lorenzo v. Puerto Ri- 
¢o Sugar Co., 5 Porto Rico Fed. 532; 
Gomez v. Nussa, 13 Porto Rico 295. 

{a] Fact allegations are no proper 
part of demurrer. McPherson v. Com- 
mercial Bldg., etc., Co., 206 Iowa 562, 
218 NW 306. i 

{b] In Louisiana (1) the exception 
is broader in its scope than a demur- 
rer, and it may set up new facts which 
are to be proved by evidence. Holmes 
v. Dabbs, 15 La. Ann. 501; Haynes v. 
Garter; 79) dua.) Anné 265. /1¢2)) But.an 
exception of no cause of action must 
be determined from the facts alleged 
in the petition (Illinois Cent. R. Co. 
v. New Orleans Terminal Co., 143 La. 
46%, TS S38.) Marcourt, ve Brunet, 
139 La. 486, 71 S 776; Lewy v. Wil- 
kinson, 135 La. 105, 64 S 1003; State 
v. New Orleans, 130 La. 195, 57S 798), 
(3) construed with the recitals of 
documents thereto annexed and made 
part thereof (Morrison v. Mioton, 163 
La. 1065, 113 S 456; Sample v. Scar- 
borough, 43 La. Ann. 315, 8 S 940), 
(4) and is properly overruled where 
it contains a statement not contradict- 
ed by the petition (Foye v. St. Fran- 
cis Sanitarium, etc., School for Nurs- 
es, 2 La. A: 305), (5) or if it assumes 
as extant a fact which is negatived in 
the petition (Woodruff v. Producers’ 
Oil, Co., 142 Jua. 368, 76S 803). . (6) 
However, a supplementary petition 
filed after the exception may also be 
looked to (Goldman v. North British 
Mercantile Ins. Co., 48 La. Ann. 223, 
19 S 132), (7) and an exception of no 
cause of action, although admitting 
truth of plaintiff’s petition, will be 
Sustained where proceedings offered 
in evidence by defendant and admit- 
ted without objection show plaintiff 
has no cause of action (Perrin’s Succ., 
1 La. A. (Orleans) 76). 

63. Carney v. Carpenter, 
197 NW 50; 


Dario, 5 


(lowa) 
Pacific Lime, etc., Co. v. 
Missouri Bridge, etc., Co., 286 Mo. 
112, 226 SW 853; Way v. Ramsey, 
192 N. C. 549, 1385 SEH 454; Murphy 
v. Greensboro, 190 N. C. 268, 129 SE 
614; Stephenson vy. Nelson, (Tex. Civ. 
A.) 233 SW 1000 [rev on other grounds 
(Commn. A.) 243 SW 1069]. 

[a] Incorporation of matter other 
than affirmative averments necessary 
to assail the sufficiency of the peti- 
tion is unauthorized and calls for no 
ruling on the demurrer except such 
as may be necessary to the deter- 
mination of a motion to strike it from 
the files. Pacific Lime, etc., Co. v. 
Missouri Bridge, etc., Co., 286 Mo. 112, 
226 SW 853. 


64 See cases passim this section. 
[a] “Speaking demurrer” defined. 
—(1) “A ‘speaking demurrer,’ as 


styled by the books, is one which in- 
vokes the aid of a fact, not appear- 
ing on the face of the complaint, in 
order to sustain itself, and is con- 
demned, both by the common law and 
the Code system of pleading.” Ideal 
Brick Co. v. Gentry, 191 N. C. 6386, 
642, 132 SE 800 [quot Justice v. Sher- 
ard, 197 N. C. 237, 148 SE 241; 242]. 
(2) “Whenever a demurrer alleges, or 
assumes the existence of, a fact not 
set forth in the pleading which it 
seeks to attack, it becomes ‘speaking’ 
in character.” Clarke v. East Atlanta 
mand. Co,atleGay valk aie oo) Sin roce. 
To same effect Southern Express Co. 
v. Briggs, 1 Ga. A. 294, 57 SE 1066; 
Wood v. Kincaid, 144 N. C. 3938, 57 SH 
4. (8) “A demurrer which sets up a 
ground dehors the record, or a ground 
which to be sustained requires ref- 
erence to facts not appearing upon 


ments. 


the face of the pleading thus at- 
tacked, is said to be a ‘speaking de- 
murrer.’”’ Jeffries v. Fraternal Bank- 
ers’ Reserve Soc., 135.Iowa 284, 289, 
112 NW 786, 14 AnnCas 346 [quot U. 
S. v. Forbes, 259 Fed. 585, 593]. (4) 
“A speaking demurrer is one which 
alleges some new matter, not dis- 
closed by the pleading against which 
the demurrer is aimed and not ju- 
dicially known or legally presumed to 


be true.” Miller v. Southern R. Co., 
21 Gan JA. 367, 94 SE. .619.) (5). Any 
demurrer, not founded upon aver- 


ments of the statement, is a speaking 
demurrer.” Steel v. Levy, 282 Pa. 
338, 341, 127 A 766. 

{b] Tllustrations of speaking de- 
murrers.—(1) Demurrer assuming 
something which does not appear 
from the pleading. Williams v. Sea- 
board Air-Line R. Co., 165 Ga. 655, 
141 SE 805. (2) Demurrer made to de- 
pend on by-laws of defendant recited 
in the demurrer. Jeffries v. Frater- 
nal Bankers’ Reserve Soc., 135 Iowa 
284, 112 NW 786, 14 AnnCas 346. (3) 
Demurrer negativing a material fact 
to the cause of action. Charleston, 
etc., R. Co. v. Burckhalter, 138 Ga. 
154, 74 SH 1076; Peale v. Ware, 131 
Ga. 826, 63 SE 581. (4) Demurrer 
on ground that money was borrowed 
by county to pay current expenses, 
when petition alleged it was borrowed 
to supply a casual deficiency. Citi- 
zens Bank v. Rockdale County, 152 
Ga.. 711, 111 SH 434. (5) Demurrer 
setting up an act of legislature. Bo- 
lick, veiCharlotte, 291 Ny Ca 16 tl7 Laz 
SE 660 (private act amending city 
charter); Kendall v. Valleytown Tp. 
Highway Commn., 165 N. C. 600, 81 SE 
995. (6) Demurrer setting up former 
adjudication of rights involved. 
Watts v. Kennamer, 216 Ala. 64, 112 S 
3336 (7) Demurrer setting up stat- 
ute of another state. Bennett v. Loh- 
man, 292 Mo. 477,°2388 SW 792. (8) 
In trespass, where plaintiff alleged 
title by prescription, a special demur- 
rer on the ground that the petition 
did not set out the deed under which 
plaintiff claimed, or make _ profert 
thereof. Allen v. Potter,'153 Ga. 24, 
111 SE 549. (9) Affidavit of defense 
alleging new matter in addition to 
that contained in the narr, as a cause 
for demurrer. Lehigh Valley Nat. 
Bank v. Craig, 3 Pa. Dist. & Co. 269. 
(10) In an action to restrain the col- 
lection of a tax, special exceptions 
giving reasons why the tax was col- 
lectible were “speaking”. general de- 
murrers. Petty v. McReynolds, (Tex. 
Civ. A.) 157.SW 180. 

Speaking demurrer in equity see 
Equity § 462. 

65. U.S.—vU.S. v. Forbes, 259 Fed. 
585 [aff 268 Fed. 273]. 

Ala.—Watts v. Kennamer, 216 Ala. 


64, 112 S 333; Webb v. Lowe, 215 
Ala. 552, 112 S 188; Western R. Co. 
v. Fosheeé, 183 Ala. 182, 62 S 500; 


Mobile, etc., Co. v. Postal Tel.-Cable 
Co., 22 Ala. A. 207, 114 S 179. [cer- 
tiorari den 216 Ala. 576, 114 S 181]; 
Chewning v. Knight, 16 Ala. A. 357, 
77'S 969. 

Ga.—Williams vy. Seaboard Air-Line 
R. Co., 165 Ga. 655, 141 SE 805; Blue 
Island State Bank v. McRae, 165 Ga. 
153, 140 SH 351; Crowley v. Calhoun, 
161 Ga, 354, 1380 SH 563; Allen’ -v. 
Potter, 153 Ga. 24, 111 SE 549; Cit- 
ijzens Bank v. Rockdale County, 152 
Gar, Aas S BE) ea s4aen Py himizive wv. 
Phinizy, 152 Ga. 694, 111 SE 433; Rich- 
ards v. Shields, 138 Ga. 583, 75 SE 
602; Charleston, ete., R. Co. v. Burck- 
halter, 138 Ga. 154, 74 SH 1076; Louis- 
ville, etc., R. Co. v. Holland, 132 Ga. 
173, 63 SE 898; Peale v. Ware, 131 
Ga. 826, 68 SE 581; Reid v. Caldwell, 
LZO Gare Shao Siete: 


[§ 537] ¢. Process, Pleadings, and Other Docu- 
A demurrer will not lie to a record, but only 


Colony Bank, 114 Ga. 683, 40 SE 720, 
56 LRA 929; Oliver v. Powell, 114 
Ga.°592, 40 SE 826; Mathis v. Ford- 
ham, 114 Ga. 364, 40 SE 324; Clarke 
v. East Atlanta Land Co., 113 Ga. 21, 
88 SE 328; Teasley v. Bradley, 110 
Ga. 497, 35 SE 782, 78 AmSR 113; 
Beckner v. Beckner, 104 Ga. 219, 30 
SE 622; Miller v. Straus, 38 Ga. A. 
781, 145 SE 501; Hirshburg v. Brad- 
ley, 27 Ga. A. 756, 110 SE 426; Mari- 
etta Pub. Co. v. Times Pub. Co., 26 
Ga. A. 752, 107 SE 270; Miller v. 
Southern R. Co., 21 Ga. A. 367, 94 SE 
619; Warren v. Bearden, 16 Ga. A. 
145, 84 SE 597; Southern Express Co. 
v. Briggs, 1 Ga. A. 294, 57 SH 1066. 

Iowa.—Melvin v. Melvin, 198 Iowa 
1283, 201 NW 7; Stewart: v.. Wild, 
196 Iowa 678, 195 NW 266; Morten- 
sen v. Frederickson, 190 Iowa 832, 
180 NW 977; Jeffries v. Fraternal 
Bankers’ Reserve Soc., 135 Iowa 284, 
112 NW 786, 14 AnnCas 346. 

Ky.—Louisville, ete, R. Co. v. 
Mitchell, 162 Ky. 253, 172 SW 527. 

Mo.—State v. Monarch - Transfer, 
ete, Co., 20 SW (2d) 60; Bennett v. 
Lohman, 292 Mo. 477, 238 SW 792; 
Pacific Lime, ete., Co. v. Missouri 
Bridge, ete., Co., 286 Mo. 112, 226 SW 
853; Devol v. Hubbard, 117 SW 1112; 
Hall v. Hubbard, 117 SW.1112; Wa- 
ters v. Hubbard, 117 SW 1112; Hub- 
bard v. Slavens, 218 Mo. 598, 117 SW 
1104; Coffman v. Gates, 142 Mo. A. 
648, 121 SW 1078. 

N. C.—Bolick v. Charlotte, 191 N. 
C. 677, 132 SE 660; Sandlin v. Wil- 
mington, 185 2Ni'C, 257, 116 .SH 7335 
Union Trust Co. v. Wilson, 182 N. C. 
166, 108 SE 500; Kendall v. Valley- 
town Tp. Highway Commn., 165 N. C. 
600, 81 SE 995; Von Glahn vy. De 
Rossett, 76 N.i Co 292. 

Pa.—Steel v. Levy, 282 Pa. 338, 127 
A 766; Wright v. Weber, 17 Pa. 
Super. 451; Du Bois Lumber, etc., Co. 
va Getehell Sil Pa. Dist. & j\Comover 
Lehigh Valley Nat. Bank v. Craig, 3 
Pa. Dist. & Co. 269. 

Porto Rico—Kemper Mill, ete., Co. 
v. Pons, 8 Porto Rico Fed. 502; GQuan- 
ica Central v. Ramirez, 4 Porto Rico 
Fed. 327. ; 

Tenn.—Powers Vv. Journeymen 
Bricklayers’ Union No. 3, 130 Tenn. 
643, 172 SW 284, LRAI915E 1006; 
Standard Loan, etce., Ins. Co. v. Thorn- 
ton, 97 Tenn. 1, 40 SW 136; State wv. 
Buchanan, (Ch.) 52 SW 480. 

Tex.—Bennett v. Ross, (Civ. A.} 
278 SW 314; Price v. Advance-Rum- 
ley Thresher Co., (Civ. A.) 264 SW 
113; Cudahy Packing Co. v. Missouri, 
ete, R. Co., (Civ. A.) 206. Sw ‘854; 
Pyle v. Park, (Civ. A.) 196 SW 243; 
Petty v. McReynolds, (Civ. A.) 157 
SW 180; Cumberland Nursery Co. v. 
Sudberry, (Civ. A.) 54 SW 27. See 
Brazoria Independent School Dist. v. 
Weems, (Civ. A.) 295 SW 268 (spe- 
cial exceptions challenging the suffi- 
ciency of a petition and alleging mat- 
ter to be res judicata held ‘speak- 
ing demurrers,”’ having the effect of 
a general demurrer). 

Eng.—Brownsword v. Edwards, 2 
Ves. 248, 28 Reprint 157, 

_ [a] Defendant cannot by a speak- 
ing demurrer require plaintiff to set 
out a state of facts for the purpose 
of furnishing the basis of a demur- 
rer. Citizens Bank v. Rockdale Coun- 
ty, 152 Ga. 711, 111 SE 434; Phinizy 


v. Phinizy,: 152 Ga. 694, 111 SE 433 
(contract). ; 
{[b] Demurrer, to be _ effective, 


must attack defect in direct line' of 
pleadings and not defect which might 
have arisen had pleadings been dif- 
ferent. Williams v. Seaboard Air- 
Line R. Co., 165 Ga. 655, 141. SE 805. 

66. Robbins v. Martin, 43 La. Ann. 


Woods v.l 488, 9 S 108. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 537] 


to a pleading.®7 


looked to on: demurrer, 


67. Melvin v. Melvin, 198 Iowa 
1283, 201 NW 7; Witousek v. Ideal 
Food: Products Co., 197 Iowa 839, 
197 NW ,912. 

Pleading to which demurrer may 
lie see supra § 458. 

68.. Ind.—Meixell v. American Mo- 
tor Car Sales Co., 181 Ind. 158, 103 
NE 1071,.AnnCasi1916D 375; National 
Lumber Co. v. Hobbs, 74 Ind. A. 476, 
129 NE 255; Shedd v. American Maize 
Products Co., 60 Ind. A. 146, 108 NE 
610; Chicago, ete., R. Co. v. Chaney, 
50 Ind. ‘A. 54.06; 97 NE 181. 

Ky.—Arnett v. Elkhorn Coal Corp., 
191 Ky. 706, 231 SW 219 

Minn. —Krause Vv. Hoeffken, 117 
Minn. 523, 185 NW 979. 

N. D.—Torgerson Vv. 
CO. ne Un IN, oa: 


Minneapolis, 
745, 200 NW 


4 Oh. A. 
N. 8. 152. 
(Civ. A.) 196 


etc., 
1013. 
Oh.—Swanson vy. Comrs., 
437, 23, Oh. Cink Ct. 
Tex.—Pyle vi Park; 
SW 243. 


Vt.—-Hill v. Powers, 16 Vt. 516. 
Wis.—Walbridge v. Wheeler, 193 
Wis. 178, 213 NW 469; Stephens v. | 


Wheeler, 193 Wis. 164, 213 NW 


185 NW 168. 

Que.—Foutnier v. Vachon, 31 Que. 
Prer29: 

{a] Facts appearing in the rec- 
ord, but not in the pleading demurred 
to, may not be considered. National 
Lumber Co, v. Hobbs, 74 Ind. A. 476, 


129 NE 255; Nelson v. Hau Claire, 175 | 
| 241 SW 546. 


Wis. 387, 185 NW 168. 

[b] Files 
judgment was rendered cannot be con- 
sidered in an action against the judg- 
ment debtor. Krause y. Hoeffken, 117 
Minn, 523,135 NW 979. 

[e] Complaint cannot be consid- 
ered .on demurrer to a plea to the 
jurisdiction. Meixell vy. 
Motor Car Sales Co., 181 Ind. 153, 
103 NE 1071, AnnCas1916D 375. 

[da] Other parts of the record can- 
not be used to support or weaken it. 
Shedd v. American Maize Products 
Co.;-60 Ind. A. 146, 108 NE 610; Chi- 
‘cago, ete.,:R.'Co. v. Chaney, 50 Ind. 
A. 106, 97 NE 181. 

69. See infra § 942. 

70. .Ga.—Beverly v. Flesenthall, 
142 Ga. 834, 83 SE 942. 

Ky. —Goldstein v. McDonald, 223 
Ky: 161, 3 SW (2d) 200; Zatna Ins. 
Conv: Hensley, 215 Ky. 45, 284 SW 
425. 

Mont.—Williams v. Gray, 62 Mont. 
£, 203.2 P, -524. 

N. Y.—Insurance Co. of Pennsyl- 
vania v. Park, etc., Co., 190 App. Div. 
388, 180 NYS 143 [aft 229 IN. YX. 63L 
mem, 129 NE 936 mem]. 

N. C.—Cherry v. Atlantic Coast 
Line: R;'‘Co., 185 N. ©. 90, 116 SH 192. 

Ss. C.—Murphy v. News, OUCH I COw 
141 Si. C. 51, 139. SE 189. 

[a] In Louisiana (1) the text rule 
obtains. Picard Constr. Co, v. Caddo 
Levee Dist., 161 La. 1002, 109 S 816; 
State v. New Orleans, 130 La. 1955 57 
S 798. (2) But an answer filed be- 
fore an exception of no cause of ac- 
tion may be considered. Atkins v. 
Dixie Fair Co., 185 La. 622, 65 S 762. 

[b] In Texas (1) while the text 
rule oblains in other cases (South 


The court is limited to a considera- 
tion of the pleading demurred to.*§ 
or subsequent’® pleadings cannot be considered. 
struments which do not form a part of the pleadings, 
as a bill of particulars,’? affidavits,72 an instrument 
incorporated in an ancillary proceeding,"* or a docu- 
ment produced in support of the claim,**-cannot be 
So a special demurrer to a 
plea of the general issue touches only the general is- 
sue, and will not meet or apply to a brief statement 
filed therewith.7® However, it has been held that if a 
pleading refers to other parts therein, or to another 
pleading or papers annexed, they will be considered 
as incorporated therein for the purpose of a demur- 
rer,’° and in a suit against a carrier to recover ex- 


464; | 
Nelson v. Eau Claire, 175 Wis. 387, | 
| SW 828 [admissions in answer con- 


in an action in which 


American | 
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cess rates, 
Abandoned®® 
Th- 


it 80 


hibit.$* 


Plains Coaches, Ine. v. Behringer, 
(Civ. A.) 4 SW (2d) 1003; Merchants’, 
ete., Fire Underwriters v. Williams, 


(Civ--A.)¢ 181’ SW 859), (2) an’ ex- 
ception is recognized where a petition 
is demurred to, in which case the 
answer may be considered in aid 
thereof (Wright v. McCampbell, 75 
Tex. 644, 13 SW 293; Lyon v. Logan, 
68 Tex. 521, 5°SW 72, 2 AmSR 511; 
Grimes vy. Hagood, 19 Tex. 246; Tubb 
v. Fuhrman, (Civ. A.) 9 SW (2d) 465; 
Southern Security, etc., Co. v. Hutche- 
son, (Civ. A.) 241 SW 546; Peoples 
v2) Brockman, (Civ. cA5)" 1535 Swe 907; 
Martin Co. v. Cottrell, (Civ. A.) 142 
SW 48; Texas, ete, R. Co. v. Miller, 
60 Tex. Civ. A. 627, 128 SW 1165 [aft 
221 U.S. 408,- 31 SCt 534, 55 L. ‘ed. 
789]; Parlin, ete., Co. v. Hanson, 21 
Tex. Civ. A. 401, 53 SW 62; Weath- 
ered v. Golden, (Civ. A.) 34 SW 761; 
Security Mortg., etc., Co. v. Caruthers, 
11 Tex. Civ. A. 430, 32 SW 837; Wer- 
ner v. Kasten, (Civ. A.) 26 SW 322; 
Looney v. Simpson, (Civ. A.) 25 SW 
476 [aff 87 Tex. 109, 26 SW 1065]; 
Ripgsive Lope, to Nex. Civ An Vion 21 
SW 1013. See also Hoffman v. Mag- 
nolia Petroleum Co., (Commn, A.) 273 


sidered in aid of averments of an- 


other defendant’s cross action]. Con- 
tra Porter v. Pecos, ete., R. Co., 56 
Mex Civ, A. 479, 121: SW 897). (3) 


A contract read as part of the answer 
may be considered. Southern Secu- 
rity, ete., Co. v. Hutcheson, (Civ. A.) 


[c] Pleadings not to be considered. 
—(1) Amended petition, filed after 
answer, on demurrer to answer. 
Ajtna Ins. Co. v. Hensley, 215 Ky. 45, 
284 SW 425. (2) Answer filed before 
demurrer to complaint was made. 
Cherry v. Atlantic Coast Line R. Co., 
185 N. C. 90, 116 SE 192. (3) Answer 
on demurrer to complaint. Insurance 
Co. of Pennsylvania v. Park, 190 App. 
Div. 388, 180 NYS 143 [aff 229 N. Y. 
631-mem, 129 NE 936 mem]; Murphy 
v. News, etc., Co., 141 S. C. 51, 1389 SE 
189 (admissions in answer). (4) An- 
swer on exception of no cause of ac- 
tion to petition. 
v. Caddo Levee Dist., 161 La. 1002, 
109 S 816 (answer and reconventional 
demands); State v. New Orleans, 130 
Hae 195; 57S 798. (5) Supplemental 
petition on demurrer or exception to 
petition. South Plains Coaches, Inc. 
v. Behringer, (Tex.. Civ. A.) 4 SW 
(2a) 1003; Merchants’, etc., Fire Un- 
derwriters v. Williams, (Tex. Civ. A.) 
181 SW 859. 

[d] Sufficiency of prior pleading 
must, in searching the record to find 
the first defective pleading, be deter- 
mined by its subject matter without 
reference to the other pleading. Gold- 
stein v. McDonald, 223 Ky. 161, 3 SW 
(2d) 200. 

71. 'Brown vy. College Corner, etc., 
Gravel Road Co., 56 Ind. 110; Weston 
v. Luce County, 102 Mich. 528, 61 NW 
15; Cicotte v. Wayne County, 44 Mich. 


173, 6 NW 236; Donald-v. Gearharat, 
42 Misc. 269, 86 NYS 598; Creighton 
6859 S.9 (Ci 3265 475 SE 


v. Creighton, 
43 


Bill of particulars as part of plead- 


ing see infra § 893. 


Picard Constr. Co.' 
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where the declaration alleged the cita- 
tion of reported decisions of the interstate commerce 
commission, the facts of such decisions may be con- 
sidered on demurrer.** 
foreign state are pleaded, the decisions of that state 
construing the statute cannot be considered.**® Crav- 
ing and obtaining oyer of an instrument’? 
a part of the pleading so that a demurrer will reach 
Although as a general rule an exhibit attached 
to a pleading may be considered on demurrer,*t where 
the instrument is such that it cannot be made an ex- 
hibit, it cannot be considered;8? nor can an instru- 
ment not set out in the pleading or filed as an ex- 
Although there is authority to the effect that 
a writ accompanying a complaint may be read in con- 


But where the statutes of a 


makes it 


72. <Ariz.—Fischer v. Hammons, 
259! P' 676. 

Iowa.—Strawhacker v. Ives, 114 
Iowa 661, 87 NW 669. 

Miss.—Globe, ete., F. Ins. Co. v. 
Firemen’s Fund Ins. Co., 97 Miss. 


148, ee S 454, 29 LRANS 869. 
N. Y.—Crown Embroidery Works 
as Gordon, 190 App. Div. 472, 180 NYS 


S. C.—Skalowski v. Joe Fisher, Inc., 
149 SE 340. 

73. Phinizy v. Phinizy, 152, (Gas 
694, 111 SE 4338. 

[a] Thus a property contract in- 
corporated in a proceeding for attor- 
ney’s fees ancillary to a divorce suit, 
and specified in a bill of exceptions as 
part of the record, is not a part of the 
petition for divorce so as to form the 
basis of a demurrer. Phinizy v. Phin- 
i 152 Ga. 694, 111 SE 433. 

Lewis v. Cunningham, 7 Que. 
1D, PARIS 

Moore v. Knowles, 65 Me. 493. 

[a] The brief statement and gen- 
eral issue must be so far regarded as 
distinct and independent pleadings 
that a fatal defect in the one will not 
necessarily destroy the others so that 
a special demurrer based upon a de- 
fect in the plea of the general issue 
does not meet or apply to the brief 
statement filed therewith. Moore v. 
Knowles, 65 Me- 493. 

76. Atkins v. Dixie Fair Coi, 1385 
La. 622, 65 S 762 (on exception of no 
cause of action); Douglas vy. Coonley, 
LOG Nee Yi Sica 51 NE 283, 66 AmSR 
580; Cragin v. Lovell, 88 N. Y. 258 
[rev 22 Hun 101]; Wagner v. Beaver 
Valley Water Co., Inc., 9 Pa. Dist. & 
Co. 90. See also Peo. v..Hudson River 
Connecting R. Corp., 228 N. Y. 203, 
126 NE 801 [certiorari den 254 U. s 
631 mem, 41 SCt 7 mem, 65 L. ed. 447 
mem] (amended complaint may be 
considered); Young v. Miami Bank, 
(Tex. Civ. A.) 175 SW 1102 (allega- ~ 
tions of petition admitted in answer 
properly considered on exception). 

[a] Entire judgment record may 
be considered on an affidavit of de- 
fense for failure of complaint to show 
a cause of action if such judgment is 
the foundation of plaintiff's claim and 
a particular reference thereto is made 
in the complaint. Wagner vy. Beaver 
Valley Water Co., Inc., 9 Pa. Dist. & 


Co. 90, 
TT & TS. Phillips Co: “we Grand 
Trunk Western R. Co., 195 Fed. 12, 


115 CCA 94 [aff 236 U. S:. 662, 35 SCt 
444, 59 L. ed. 774]. 

78. Bennett v. Lohman, 292 Mo. 
477, 238 SW 792. 

79. See infra §§ 870-874. 

80. Nybladh v. Herterius, 41 Fed. 
120 [writ of error dism 140 U. S. 691 
mem, 11 SCt 1025 mem, 35 L. ed. 601 
mem]; Harle v. Maryland Fidelity, 
etc., Co., GNSS. Sup.) 168) A: 1078; 
Laurens Dist. Poor Comrs. v. Gains, 
6S. C. L. 459. But see Lee v. Follens- 
by, 80 Vt. 182, 67 A 197 (instrument 
read on oyer must be recited before 
it can be considered). 

81. See*infra § 882. 

82. Sims v. Fletcher Sav., ete., Co., 
(inde Al) 36 N#26 (statement not 
the basis of the action). ~- 

83. Loeb v. Montgomery, 7 Ala..A. 
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nection with it,S* as a general rule reference cannot 
be made, either to the process*® or to statements in 
the return;®® nor ean the verification of the com- 


plaint be considered.*? 


[§ 538] 4. Demurrer to Part of Pleading**—a. In 
Under the common-law system a demurrer 
lay only to the whole of a pleading.®® 
codes and practice acts®® the general rule is that a 
demurrer may be made to a pleading i in its entirety®? 
or it can be directed to a particular cause of action 
The specification of error in a -particu- 


General. 


or defense.?2 


PLEADING 


[§§ 537-538 


directed to the entire pleading into a demurrer to 
that part only.°® A part of a statement of a cause of 
action or defense cannot be demurred to,®* for a de- 


murrer must go to the whole thereof®® and, if to a 


Under the 


lar part of a pleading does not narrow a demurrer 


325, 61 S 642 [certiorari den 184 Ala. 
217, 68: S 10237 “(bond); Mann v. 
Showalter, 145 Ga. 268, 88 SE 968; 
John V. Farwell Co. v. Jackson 
Stores, 137 Ga. 174, 73 SH 13; Cleve- 
land, etc., R. Co. v. Griswold, 51 Ind. 
A. 497, 97 NE 10380. 

fa] Recital of some allegations in 
a petition, and a statement that ‘all 
the allegations of which will be 
Shown to the court,’ do not make the 
former petition part of the later one, 
so as to be considered on a hearing 
of the demurrer. Mann v. Showalter, 
145 Ga. 268, 274, 88 SE 968. 

84. Radezky v. Sargent, 77 Conn. 
110, 58 A 709. 

85. Belanewsky v. Gallaher, 55 
Mise. 150, 105 NYS 77; Smith v. Day, 
$9 Or. 53 i 64 P 812, 65 PB 1055 (sum- 
mons); Columbia Sav., ete., Assoc. 
v. Clause, 13 Wyo. 166, 78 P 708. 

86. Bulkley v. Norwich, etc. R. 
Co., 81 Conn. 284, 70 A 1021, 129 AmSR 
212; Hill v. Powers, 16 Vt. 516 (re- 
turn not referred to or made a part of 
the case); Columbia Say., ete., Assoc. 
v. Clause, 183 Wyo. 166, 78 P 708. 

87. Belanewsky v. Gallaher, 55 
Misc. 150, 105 NYS 77. 

88. Demurrer aml answer to dif- 
rerent parts of pleading see supra § 
Ie 

89. In re Freeman, 71 Conn. 708, 
43 A 185. 

' 90. See statutory provisions. 

91. Locke v. Peters, 65 Cal. 161, 3 
P 657; Merrill v. Pepperdine, 9 Ind. 
A, 416, 36 NE 921; Bernard v. Metrop- 
olis Land Co., 40 Nev. 89, 160 P 811; 
Miles v. Charleston Light, ete., Co., 
87S. C. 254, 69 SE 292; Buist v. Salvo, 
44 S. C. 143, 21 SE 615. 


92. Ala.—Pollak v. Stouts Moun- 
tain Coal, etc., Co., 184 Ala. 331, 63 
S 531 


Cal.—Locke v. Peters, 65 Cal. 161, 
657. 


8} 5 

Golo —Field v. Kincaid, 67 Colo. 20, 
184 P 832. 

Conn.—In re Freeman, 71 Conn. 708, 
43 A 185. 

Ind.—Merrill v. Pepperdine, 9 Ind. 
A. 416, 36 NE 921. 

Minn.—Sandberg v. Clausen, 134 
Minn. 321, 159 NW 752. 

Nev.—Bernard v. Metropolis Land 
Co., 40 Nev. 89, 160 P 811. 

N. C.—Shelby v. Charlotte Electric 


RB: iete.,) Cos) L47iGN. Cy) 637,061 SH 
377. 

S. C.—Miles v. Charleston Light, 
etc., Co., 87 S.C. 254, 69 SH 292; 


Buist v. Salvo, 44 S. C. 143, 21 SB 
615. 
[a] Must be addressed to particu- 
lar paragraph, and not to the plead- 
ing as a whole, to raise the question 
of the sufficiency of the particular 


paragraph. Frederick v. Koons, 40 
Ind. A. 421, 81 NE 1155. 
93. Wright v. Michie, 6 Gratt. (47 


Va.) 354; Henderson vy. Stringer, 6 
Gratt. (47 Va.) 130. But see Mat- 
thews v. Beach, 8 N. Y. 173 [rev 7 
N. Y. Super. 256] (where demurrer 
was sustained which purported in its 
commencement to be to the whole an- 
swer, but in its assignment of 
grounds specified that part in which 
bad defense was set up). 

94. U. S.—Montgomery v. North- 
ern Pac. R. Co., 67 Fed. 445; Lewis v. 
Oregon Cent. R. Co., 15 F. Cas. No. 


8,329. 

Ala.—Louisville, ete., R. Co. v. Mc- 
Cool, 167 Ala. 644, 52 S 656; Mitchell 
v. Bland, 12 Ala. A. 453, 67 S 800. 

Ariz.—Southern Pac. Co. v. Pender, 
14 Ariz. 573, 134 P 289 (general de- 


murrer). 
Conn.—Baker, etce., Co. y. Puklin, 
101 °Conn. 163; 125 A. 252. 


Kan.—Coe v. Federal Reserve L, 
Ins. Co., 122, Kan. 382, 251 P 1102: 

Minn.—Dean v. Howard, 49 Minn. 
350, 51 NW 1102; Knoblauch v. Fo- 
glesong, 88 Minn. 459, 38 NW 3:66; 
Daniels v. Bradley, 4 Minn. 158. See 
Sandberg v. Clausen, 134 Minn. 321, 
159 NW 752 (matter held a separate 
defense so that demurrer thereto was 
not bad as being to a part of a de- 
fense). 

Mont.—State v. Wilkinson, 59 Mont. 
327, 196 P 878; Martin v. Northern 
Pac. R. Co;; 51 Mont. 3150049 2 Sor 
Plymouth Gold Min. Co. v. U. S. Fidel- 
ity, ete., Co., 135 Mont.).23, 88 +P, 565) 
10 AnnCas 951. 

N. M.—Priestley v. Law, 262 P 931. 

N. Y.—Toplitz v. Toplitz, 54 App. 
Div. 630, 66 NYS 386; Dexter v. Al- 
fred Loa N YiSr a705 Smith v. Brown, 
6 HowPr 383; Cobb v. Frazee, 4 
HowPr 413, 3 CodeRep 43; Manches- 
ter v. Storrs, 3 HowPr 410. 

Oh.—State v. Portland General 
Hlectric Co., 52 Or. 502, 95 P 722, 98 
P60: 

S. C.—Caldwell v. McCaw, 141 S. 
C. 86, 139 SE 174; Scheper v. Sche- 
per, 115 S. C. 421, 106 SE 33; Miles 
v. Charleston Light, eters: (Cows8%, 'S: 
C. 254, 69 SE 292; Lawson v. Gee, 57 
S. C. 502, 35 SE. 759; Buist v. Salvo, 
44 S. C. 148, 21 SE 615. 

Wis. i v. Doyle, 134 Wis 
623, 115 NW 114; McCall Co. v. 
Stone, 124 Wis. 572, 102 NW 1053; 
State ue Chittenden, 107 Wis. 354, 83 
NW 63 

Sie nie v. Piche, 10 Que. Pr. 
293 (inscription en droit). 

{a] Demurrer is properly over- 
ruled if it does not go to the whole 


defense. Fe or wee v. Law, (N. M.) 
262 P 931 
[b] Demurrers to separate counts 


are properly overruled where they 
State but a single cause of action. 
Martin v. Northern Pac. R. Co., 51 
Mont. 31, 149 P 89. 

{[c] Demurrer will not lie to par- 
ticular lines or paragraphs of the 
Seal Plymouth Gold Min. Co. 

. S. Fidelity, etc., Co., 35 Mont. 

23, 88 P 565, 10 AnnCas 951. 

ta] Demurrer to counterclaim.— 

Baker, etc., Co..v. Puklin, 101 Conn. 
163, 125 A 252. 

[e] Demurrer to return to writ of 
mandamus.—State v. Chittenden, 107 
Wis. 354, 83 NW 6385. 

95. U. S.—Gaillard v. Cantini, 76 
Fed. 699, 22 CCA 4938; Frericks v. 
Coster, 9 F. Cas. No. 5,108a. - 

Ala, . Sovereign Camp 
W. O. W., 2085 Alar 276, +94 “Sells 
Pollak v. Stouts Mountain Coal, etc., 
Co., 184 Ala. 331, 63 S 531; Atlanta, 
etc., Air Line R. Co. v. Wood, 160 
Ala. 657, 49 S 426; McCleskey v. Ho- 
well Cotton Co., 147 Ala. 573, 42 S 
67; Alabama Great Southern R. Co. 
v. Topia, 94 Ala. 226, 10 S 236. 
ape Nemes v. Rogers, 29 Ark. 
obo. 


part only, it will be overruled;*® but it will not be 
overruled because it does not embrace a part of an 
answer which contains denials of immaterial aver- 
ments of the complaint.°®* 
made up of divisible portions as in ease of separate 
breaches, distinct defenses, intermingled causes of 
action, and the like, a demurrer may be directed 


If a count or defense is 


Cal.—Ferrier v. Ferrier, 64 Cal. 23, 
27 P 960. 
Conn.—Hill v. Fair Haven, etc., R. 


CoLhio Conn se lily pamAs Cone 
Fla.—State v. Atlantic Coast Line 
R. Co., 53 Fla. 711, 44 S 230; Griffing 


Bros. Co. v. ‘W infield, 53 Fla. 589, 43 
S 687; Hooker y. Forrester, 53 Fla. 
892, 438 S 241. 

Ind.—Tousey v. Bell, 23 Ind. 423. 

lowa.—White Oak Tp. .v. Oskaloosa 
Dist. Tp., 44 Iowa 512; Shulte v. Hen- 
nessy, 40 Iowa 352; Hayden vy. An- 
derson, 17 Iowa 158. 

Minn.—Steenerson v. Great North-+ 
ern R. Co., 64 Minn. 216, 66 NW 723; 
Armstrong v. Hinds, 9 Minn. 254. 

N. Y.—New Jersey Steel, etc., Co. 
v. Robinson, 60 App. Div. 69, 69 NYS 
728; Hollingsworth v. Spectator Co., 
53 App. Div. 291, 65 NYS 812; Lord v. 
Vreeland, 15 AbbPr 122, 24 HowPr 
316 [aff 13 AbbPr 195]. 
fae C.—State v. Young, 65 N. C. 

Or.—Multnomah Pip ees v. Faling, 
55 ts 45, 104 P 964 

T,— Canning Vv. Owen, 
233. "52 A 1027. 
S. C—Sloan v. Seaboard, ete., R. 


Co., 64'S. C, 389, 42. SE. 197%. 

4 Mana Bethea v. Carley, 8 Man. 
448. 

{a] In assumpsit demurrer will 


not lie to a part of a plea. Martin 
v. Powell, 200 Ala. 46, 75 S 358. 

[b] Where pleading contains only 
one cause of action or defense (1) a 
demurrer must of course go to the 
whole of it. State v. Seaboard Air 
Line R. Co., 56 Fla. 670, 47 S 986; 
O’Haver v. Shidler, 26 Ind. 278; Cald- 
well v. McCaw, 141 S. C. 86, 139 SE 
174. (2) A demurrer to a declaration 
containing but one count must be 
considered as applying to the declara- 
tion as an entirety, not to fragmen- 
tary portions of it, or to the attached 
copy of the cause of action alone. 
State v. Seaboard Air Line R. Co., 
supra. 

[ec] Construction of demurrer.—A 
demurrer to an affirmative defense 
“set forth in subdivisions third and 
fourth of said answer,” on the ground 
that ‘“‘each of the same," is insuffi- 
cient in law upon the face thereof 
is not to be construed as a demurrer 
to each of such subdivisions separate- 
ly, but as a demurrer to the entire 
defense. Bates v. Delaware, etc., R. 
Co., 109 App) Dive. 174,796 ANY S85 16 

96. Ala. [ i 200 
Ala. 46, 75 S 358; Corpening v. Worth- 
ington, 99 Ala. 541, 12 S 426; Hester 

Ballard, 96 Ala. 410, 11 S 427. 
eT es v. Hushaw, 30 Ina. 

N. Y.—Bates v. Delaware, etc., R. 
Co., 109 App. Div. 774, 96 NYS 711; 
Holmes vy. Northern Pat. R. Co., 65 
App. Div. 49, 72 NYS 476; Mattoon v. 
Baker, 24 HowPr 329. 

S. D.—Moreley v. Cole, 38 SS.) D. 
564, 162 NW 367 

Tex, —Feigelson v. Brown, (Civ. A.) 
126 SW 17. 

97. Fry v. Bennett, 7 N. Y. Super. 
54, CodeRepNS 238. 

[a] Demurrer is not too narrow 
which fails to embrace denial of mat- 
ter of inducement in a libel case. 
Fry v. Bennett, 7 N. Y. Super. 54, 
CodeRepNS 238. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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against any one or more of them,®® but the better 
practice is to have them separated by motion before 
On a general demurrer to a pleading 
the whole of it must ke considered. 
one only of several paragraphs, counts, or defenses 
goes only to the validity of that paragraph, count, 
or defense, and is to be considered without reference 
to other paragraphs, counts, or defenses,? 
peated in or by reference incorporated in the para- 
graph, count, or defense demurred to;* 
murrer to specified paragraphs of a single defense 
all other parts of the defense will be considered, 
and, under the general rule,® in construing one por- 
tion of a pleading demurred to other portions may 
sometimes be looked to in determining its meaning.® 


demurring.°® 


98. U. S.—Duckworth v. Apposta- 
lis, 208 Fed. 936 (Tennessee practice). 

Ala.—Louisville, ete., R. Co. v. Mc- 
Cool, 167 Ala. 644, 52 S 656; Atlanta, 
etc., Air Line R. Co. v. Wood, 160 
Ala. 657, 49 S 426; Botts v. Bridges, 
4 Port. 274. 

Ind.—Murdock v. Cox, 118 Ind. 266, 
20 NE 786; McFall v. Howe Sewing 
Mach. Co., 90 Ind. 148; Sheetz v. 
Longlois, 69 Ind. 491; Stover v. Har- 
lan, 87 Ind. A. 347, 154 NE 882; Mer- 
rill v. Pepperdine, 9 Ind. A. 416, 36 
NE 921. 

lowa.—Burhans v. Squires, 75 Iowa 
59, 39 NW 181 

Mass.—Saco ‘Brick Co. v. J. P. Eus- 
tis Mfg. Co. 207 Mass. 312, 93 NE 
629; Monta oe v. Boston, etc., Iron 
Works, 97 ass. 502; Minturn v. 
Manitacturers’ Ins. Co., 10 Gray 501. 

Minn.—Seibert v. Minneapolis, etc., 
R. Co., 52 Minn. 148, 53 NW 1134, 
38 AmSR 530, 20 LRA 535. 

N. J.—Harwood v. Tompkins, 24 
Ni dicts.) 425. 

N. Y.—Brassington v. Rohrs, 1 Misc. 
12, 20 NYS 659 [aff 1 Misc. 508, 20 
NYS 990 (aff 3 Misc. 258, 22 NYS 


761)]; Ogdensburgh Bank vy. Paige, 
2 CodeRep 75; Glover v. Tuck, 24 
Wend. 153. 

Va.—Chesapeake, etc. R. Co. v. 


Tinsley, 116 Va. 600, 82 'SE 732. 
WwW. Va.—Wheeling v. Black, 25 W. 
Va. 266. 


But see State v. Portland General 
Electric Co., 52 Or. 502, 95 P 722, 98 
P 160 (where complaint, containing 
several causes of suit stated as one 
cause, was treated, on failure to move 
to strike it out, as one cause of suit, 
not subject to demurrer in part). 

[a] Rule applies in suits on bonds 
assigning special breaches. Louis- 
ville, ete., R. Co. v. McCool, 167 Ala. 
644, 52S 656; Atlanta, etc., Air Line 
R. Co. Vv. Wood, 160 Ala. 657, 49 S 
2 ie see v. Salvo, 44 S. C. 143, 21 

E 6 

‘ Teicacdien v. White, 65 Cal. A. 
463, 224 P 263; Chapman v. Head, 
(Tex. Civ. A.) 5 SW (2d) 1001; Kamp- 
mann v. Rothwell, (Civ. A.) 107 SW 
120 [mod 101 Tex. 535, 109 SW 1089, 
17 LRANS 758]. 

[a] Sustaining a general demurrer 
without consideration of the portion 
stricken on special exception is not 
authorized. Chapman v. Head, (Tex. 
Civ. A.) 5 SW (2d) 1001. 

2. U. S.—WNalle v. Oyster, 230 U. 
S. 165, 33 SCt 1043, 57 L. ed. 1439; 
Hatzel v. Moore, 120 Fed. 1015. 

ps et v. Harbison, 26 Ark. 
6 


Ga.—Saffold v. Anderson, 162 Ga. 
408, 1384 SE 81. 

Ind.—Continental Nat. Bank v. Dis- 
count, etc., State Bank, 199 Ind. 290, 
157 NE 433; American Ins. Co. v. Re- 
plogle, 114 Ind 1, 15 NE 810; Bougher 
v. Scobey, 16 Ind. 151; Phenix Ins. 
one v. Jacobs, 23 Ind. A. 509, 55 NE 

Kan.—Riverside Tp. v. Bailey, 82 
Kan. 429, 108 P 796. 

Ky.—Williams vy. Langford, 15 B. 


:557 mem, 134 NE 570 mem]; 


PLEADING 


A demurrer to 


not re- 


but on de- 


Mon. 566. 

N Y.—Sample v. Lyons, 59 App. 
Div. 456, 69 NYS 378; Booz v. Cleve- 
land School Furnitute Co., 45 App. 


Div. 593, 61 NYS 407; Van Alstyne 
v. Norton, 1 Hun 5387; Ritchie v. Gar- 
rison, 10 AbbPr 246. 

Oh.—Turnbull v. Pomeroy Salt Co., 
11 ORs Dec. (Reprint) 19, 24 CincLBui 


133 
v. Allen, 25 Okl. 22, 


OKI. —Schoner 
LODSee Od: 

W. Va.—Burkhart v. Jennings, 2 
W. Va. 242. 

Wis.—Birdsall v. Birdsall, 52 Wis. 
208, 8 NW 822. 

[a] It is error to overrule demur- 
rer to insufficient paragraph, even 
though facts in another paragraph, if 
considered, would make defense suf- 
ficient. Continental Nat. Bank v. Dis- 
count, etc., State Bank, 199 Ind. 290, 
157 NE 433. 

{[b] In Ontario, however, in case 
of a demurrer to part of a pleading, 
under rule 189, if any one or more 
paragraphs be demurred to, the court 
will look at any other paragraph or 
paragraphs bearing on the same mat- 
ter of defense, and if the whole taken 
together disclose a ‘sufficient defense, 
the demurrer must be overruled. At- 
oii, -Gen. v. Midland R.. Co., 3 Ont. 


3. Slifer v. Willard, 78 Ind. A. 88, 
131 NE 87, 132 NE 321; Prudential 
Ins. Co. v. Diffenbaugh, 68 Ind. A. 699, 
121 NE 301; Riverside Tp. v. Bailey, 
82 Kan. 429, 108 P 796; Douglass v. 
Phoenix Ins, 'Co:5? 1384 Ney ¥209; = 33 
NE 938, 34 AmSR 448, 20 LRA 118; 
Ankele v. Blankner, 197 App. Div. 684, 
189 NYS 876 [app dism 232 N. ‘Y. 
Empire 
Trust Co. v. Magee, 117 App. Div, 34, 
102 NYS 9; Schoner v. Allen, 25 Okl. 
2210s PLO: 

4 Bissell v. Butterworth, 97 Conn. 
605, 118 A 50; Molineux v. Hurlbut, 
79 Conn. 2438, 64 A 350. 

5. See supra § 109. 

6. Clapp v. Cedar County, 5 Iowa 
15, 68 AmD 678 (under a demurrer the 
court looks to all the pleadings); 
Beach v. Berdell, 9 N. Y. Super. 327; 
John Douglas Co. v. Moler, 22 NYS 
1045, 30 AbbNCas 293;  Chupco v. 
Chapman, (Okl.) 160 P 88. 

{a] On demurrer to improperly 
commingled paragraphs of a petition, 
the entire petition will be considered, 
and not merely the subdivision at- 


tacked. Chupco v. Chapman, (Okl.) 
160 P 88; Tishomingo First Nat. 
rank vs Ingle, 37: OK]. 276, 132° P 


[b] Where a counterclaim and de- 
fense are both pleaded, and the de- 
fense contains an allegation that the 
cause of action set up in the coun- 
terclaim is the same as _ that on 
which defendant is suing plaintiff in 
another action then pending, such al- 
legation is to be treated as part of 
the counterclaim, rendering it sub- 
ject to demurrer. John Douglas Co. 
¥ Moler, 22 NYS 1045, 30 AbbNCas 


3. 
7 Indiana Natural, etc., Gas Co. v. 
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In passing upon a demurrer to an answer or plea ad- 
dressed to a particular count, only those facts are 
to be considered as affecting its sufficiency which are 
relevant to that particular count." 

Demurrer for misjoinder of causes of action must 
be to the whole complaint and not merely to the court 
or cause of action objected to.® 

In lieu of motion to strike.°® 
a special demurrer may be used to strike out improp- 
er parts of a pleading.1° 

[§ 539] b. Joint or Several Demurrers. 
a demurrer is joint as to a number of paragraphs, 
counts, or defenses, or several as to each of them, 
can be determined by no fixed rule, but each demur- 
rer must depend upon its own phraseology.1t A 


In some jurisdictions 


Whether 


Anthony, 26 Ind. A. 307, 58 NE, 868. 

8. Ala.—Ragsdale v. Bowles, 16 
Ala. 62. 
A Bi kep es Coven v. Greenwood, 23 Ark, 
3s 

Colo.—Equitable Securities Co. v. 
Montrose, etc., Canal Co., 20 Colo. A. 
465, 79 P 747. 

Ga.—Timmerman y. Stanley, 123 
Ga. 850, 51 SE 760, 1 LRANS 379. 

Ind.—Gillenwaters v. Campbell, 142 
Ind. 520, 41 NE 1041; Bougher v. 
Scobey, 16 Ind. 151; Fletcher v. Piatt, 
7 Blackf. 522. 

Me.—Fernald v. Garvin, 5B Me. 414. 

N. J.—Dunn v. Pennsylvania R. 
COR 6% N.S Ea 3.0 Ta eA SAC OE opr, 
Vv. West Brea ete., Terminal Co., 46 


N. J : 

N. Y.—Hannahs v. Hammond, 28 
AbbNC 317, 19 NYS 883; Ferriss Vv. 
North American Ins. Co;, 2b Balen 
Smith v. Merwin, 15 Wend. 184. 

Tex.—Ward v. Ward, 
Cas. 128. 

Vt.—Lee v. Follensby, 83 Vt. 35, 74 
A 327, 138 AmSR 1061. 

Va.-—Henderson v. Stringer, 6 Gratt. 
(47 Va.) 130. 

9. See infra §§ 977, 983. 

10. Pitzel v. Maier Brewing Co., 20 
Cal. A. 737, 130 P 705, 706; Shepherd 
v. Armour Fertilizer Works, 138 Ga. 
555, 75.SH 585. 

[a] Thus, if the party affected 
fails to amend, the portions of the 
pleading so specially demurred to 
will be taken out of view forthe 
purposes of trial and be deemed to 
have been stricken out. Pitzel. v. 
Maier Brewing Co., 20 Cal. A. 737, 130 
P 705, 706. 

11. Chicago, etc., R. Co. v. Spen- 
cer, 23 Ind. A. 605, 55 NB 882; Mer- 
rill v. Pepperdine, 9 Indis Ay 416, 36 
NE 921; and cases infra -this note. 

[a] If the body of the demurrer is 
joint, it cannot be changed by as- 
Signing the causes separately. Gil- 
mons v. Ward, 22 Ind. A. 106, 52 NE 

[b] Several demurrer, although it 
need not be in terms addressed to 
each paragraph, still relates to each 
separately, and cannot be sufficient 
as a several demurrer, unless its 
phraseology be such as to declare 
that neither of the paragraphs, taken 


1 Tex. Unrep. 


| separately, states facts sufficient to 


constitute a cause of action. Baker 
v. Groves, 1 Ind. A. 522, 27 NE 640. 

[e] Where a complaint consists of 
several paragraphs and a demurrer 
is directed to it as a whole, such de- 
murrer is a joint or general demur- 
rer to the complaint; but if a de- 
murrer is directed against its dis- 
tinet parts, or Separate paragraphs, 
such demurrer is a separate demur- 
rer to each paragraph. Merrill v. 
Pepperdine, 9 Ind. A, 416, 36 NE 921. 

[d] General demurrer to enumer- 
ated counts is equivalent to a sep- 
arate demurrer to each count. Doug- 
ae v. Morrisville, 84 Vt. 302, 79 A 


Te] Settled form for excluding 
pleas from operation of demurrer is 
“as to the said pleas by the said de- 
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demurrer directed separately to different counts or 
defenses may be sustained as to some and overruled 


as to others.?? 


[§ 540] 5. Demurrer by Part or All of Parties.1% 
A demurrer may generally be filed by all or more 
than one coparty,'* but in such ease it will be over- 
ruled if not good as to all the parties joining there- 
A separate demurrer may be used to question 
whether a pleading is good as to any one of two or 
more defendants,!® but it will not afford cause for 


ape” 


fendant secondly, or secondly and 
thirdly above pleaded,” etc. Brown v. 
Spica pela 4 F. Cas. No. 2,008, 2 Curt. 
ile 

{f] Demurrers held joint.—(1) De- 
murrer styled a separate demurrer 
with no effort separately to question 
the sufficiency of each paragraph. 
Winamac v. Stout, 165 Ind. 365, 75 
NE 158, 651. (2) Demurrer ‘“‘to plain- 
tiff’'s complaint” on the ground ‘‘that 
neither paragraph of said complaint 
states facts sufficient to constitute 
a cause of action.’’ Gilmore v. Ward, 
22 Ind. A: 106, 52 NE 810. (8) ‘De- 
murrer ‘“‘to the first and Second para- 
graphs of the complaint, for the rea- 
son that the same, and neither one 
of the same, constitute a cause of ac- 
tion.”” Cooper v. Hayes, 96 Ind. 386. 
(4) Demurrer ‘to the several para- 
graphs of plaintiff’s complaint, for 
the reason that said complaint does 
not state facts sufficient to constitute 
a cause of action.” Baker v. Groves, 
1 Ind: A. '522;'27 NE. 640. (5) De- 
murrer reading: ‘‘Now come (nam- 
ing the defendants), and separately 
and severally demur to the plain- 
tiff’s cause of action, and say that said 
complaint does not state facts suf- 
ficient to constitute a cause of ac- 
tion against them jointly or several- 
ly,” is joint. Hanover School Tp. v. 
Gant, 125 Ind. 557, 25 NE 872. (6) 
Demurrer “to the second, third, and 
fourth paragraphs” of the answer for 
the reason that “said paragraphs nor 
either of them state facts sufficient, 


ete.” Washington Tp. v. Bonney, 45 
Ind. 77. (7) Demurrer to “the several 
pleas.” Brown v. Duchesne, 4 F. Cas. 


No. 2,003, 2 Curt. 97. (8) ‘Said plain- 
tiff comes and demurs to the first, 
second and third paragraphs of de- 
fendant’s answer, and each of them, 
for the following grounds of excep- 
tion, viz: that said paragraphs of 
defendant’s answer do not state facts 
sufficient to constitute a defence.” 
Barner v. Morehead, 22 Ind. 354. (9) 
“The plaintiff demurs to the second, 
third, fourth, fifth and sixth para- 
graphs of the answer of the defend- 
ants, and assigns for cause, that nei- 
ther of said second, third, fourth, 
fifth and sixth paragraphs of answer 
alleges facts sufficient to constitute 
a defense to the plaintiff's cause of 


action.” Stanford v. Davis, 54 Ind. 
45, 47. To same effect Brown v. 
Gooden, 16 Ind. 444; Hollingsworth 


v. McColly, 26 Ind. A. 609, 60 NE 371. 
(10) That neither paragraph of a 
cross complaint states facts suffi- 
cient to constitute a cause of action. 
Leedy v. Nash, 67 Ind. 311. 

g Demurrers held several.—(1) 
Demurrer addressed to each of sev- 
eral paragraphs “separately” or “‘sev- 
erally.” Baltimonen6tc;, eit. Co. ev. 
Little, 149 Ind. 167, 48 NE 862; Terre 
Haute, etc., R. Co. v. Sherwood, 132 
Ind. 129, 31 NE 781, 32 AmSR 239, 
Ieee ooo LnGdiana Cte: bts ICO; 
v. Dailey, 110 Ind. 75, 10 NE 631; 


Clodfelter v. Hulett, 92 Ind. 426; Mit- 
chell v. Stinson, 80 Ind. 324; Strib- 
ling v. Brougher, 79 Ind. 328; Glass 


v. Murphy, 4 Ind. A. 530, 30 NE 1097, 
31 NE 545. (2) Demurrer expressed 
to be to each count of the declara- 
tion. Lake St. El. R. Co. v. Brooks, 
90 Ill. A. 173. (3) Demurrer on the 
ground that the paragraphs of the 
amended complaint setting forth a 
second cause of action did not state 
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not demur.?!* 
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dismissing the pleading as to other defendants who do 
However, it has been held that, where 


some of several defendants file a demurrer which 


ants.'8 


facts sufficient to constitute a cause 
of action. Herrmann v. Hart; 192 
App. Div. 608, 188 NYS 220. (4) De- 
murrer reciting that ‘‘defendants sep- 
arately and several demur’’ to dif- 
ferent paragraphs of the complaint, 
because neither of the paragraphs 
states a cause of action against them, 
is separate as to the paragraphs. 
Armstrong v. Dunn, 143 Ind. 433, 41 
NE 540. (5) Demurrer to ‘each of 
the paragraphs of the complaint, for 
the reason that neither of said para- 
graphs states facts sufficient to con- 
stitute a cause of action.” Stone v. 
State, 75 Ind. 235. (6) Demurrer to 
the “declaration and the _ several 
counts therein contained.” May v. 
Western Union Tel. Co., 112 Mass. 
90. (7) Demurrer ‘to the plaintiff's 
declaration and to every count there- 


of.”” United Surety Co. v. Summers, 
110 Md. 95, 108, 72 A’ 775." To same 
effect Rockford Metal Specialty Co. 
v. Wester, 234 IH. A. 260. (8) That 


defendant “demurs to each paragraph 
of the plaintiff's complaint on the 


ground that neither of said para- 


graphs state facts sufficient to con- 
stitute a cause of action against him.” 
Case v. Hursh, 34 Ind. A. 211, 70 NE 
818, 819. (9) Demurrer “to each and 
every defense contained in the answer 
of defendant.” Kennagh v. McCol- 
gan, 4 NYS 230. (10) Demurrer sep- 
arately to the first, second, third, and 
fourth paragraphs of the answer, be- 
cause neither of such paragraphs 
states sufficient facts. Hume v. Des- 
sar, 29 Ind. 112. (11) A demurrer in 
form: “Defendants separately and 
severally demur to the first and sec- 
ond paragraphs of the plaintiff's com- 
plaint, and for cause of demurrer say 
that neither of said paragraphs states 
facts sufficient to constitute a cause 
of action against them,” is separate 
as to each paragraph. Carver v. Car- 
ver, 97 Ind. 497. (12) A demurrer 
which sought to attack the complaint 
as a whole and each paragraph there- 
of for want of sufficient facts in the 
complaint and in each paragraph was 
ambiguous, but the trial court, by 
overruling it as to each paragraph 
of the complaint, thereby construed 
it as a demurrer to each paragraph 
separately. Chicago, ete., R. Co. v. 
Hamilton, 42 Ind. A. 512, 85 NE 1044. 
(18) Where the petition was in two 
counts, and one of them showed on 
its face that the action was brought 
within the statute of limitation, a 
demurrer to the petition generally 
was treated as going to each count 
separately. Bixby v. Sioux City, 184 
Iowa 89, 164 NW 641. (14) Demurrer 
in two paragraphs, one directed to 
“defendant’s answer’ and the other 
to ‘the further answer of the de- 
fendant,”’ this being the manner in 
which defendant's two defenses were 
by him designated, is several as to 
each defense. Dobson v. Owens, 5 
Wyo. 325, 40 P 442. 


12. Ark.—Pugh vy. Harbison, 26 
Ark. 162. 
Ill.— Sanford v. Gaddis, 13 Ill. 329. 


Ind.—Baltimore, ete., R. Co. v. Lit- 
tle, 149 Ind. 167, 48 NE 862; Fank- 
boner v. Fankboner, 20 Ind. 62; Par- 
aoe v. Thomas, 19 Ind. 213, 81 AmD 

Iowa.—Skinner vy. Chicago, ete., R. 
Co., 12 Iowa 191. 

N. Y.—Hollingshead v. Woodward, 


goes to the substance of the whole pleading and chal- 
lenges plaintiff’s right to any relief, such demurrer 
inures to the benefit or detriment of all the defend- 
The mere fact that two or more coparties 
unite in a demurrer in the same paper does not neces- 
sarily make the demurrer a joint one, as parties may 
demur separately although they unite in the same 


35 Hun 410 [rev on other grounds 107 
N. Y. 96, 13 NE 621]; Jaeger v. New 
York, 39 Misc. 543, 80 NYS 356; Brass- 
ington v. Rohrs, 1 Mise. 12, 20 NYS 
659 aff’ 1 Mise. 508. 20 “NYS “990 
(aff 3 Mise. 258, 22 NYS 761). 

Va.—Chesapeake, ete, R. Co. v. 
Tinsley, 116 Va. 600, 82 SE 732; Nor- 
folk, etc., R. Co. v. Stegall, 105 Va. 
538, 54 SE 19. 

W. Va.—Burkhart v. Jennings, 2 
W. Va. 242. , 

13. Who may demur see supra § 


14. See supra § 461. 

15. See infra § 542. 

16. Ga.—Cooper v. Oglethorpe 
Rane etc., Co., 147 Ga.. 570, 94 SE 


Ida.—Valentine v. Arthur, 44 Ida. 
1170 22508 [329 

Ind.—Frankel v. Garrard, 160° Ind. 
209, 66 NE 687; Bennett v. Preston, 
17 Ind. 291. 

Mo.—State Bank v. Parris, 35 Mo. 


Sy i 
N. Y.—Polack v. Runkel, 56 App. 
Div. °365, 967 INYS.°753s°) Kramerryv. 
Barth, 79 Misc. 80, 139 NYS 341. 
fa] Separate demurrer (1) of a 
defendant assails the sufficiency of 
his opponent’s pleading in ethe same 
manner and with the same effect as 
if he were the sole defendant. Fran- 
kel v. Garrard, 160 Ind. 209, 66 NE 
687. (2) Separate demurrer to a 
complaint to foreclose a mortgage by 
defendant not shown to claim to have 
any interest in the property should 
be sustained. Valentine v. Arthur, 
44 Tda. 117, 255 RP 323. 4 
[b] Separate demurrer can be used 
by both a resident and a nonresident 
defendant to show misjoinder of 
cause of action caused by the court’s 
want of jurisdiction against a non- 
resident. Cooper v. Oglethorpe Sav,, 
ete., Co., 147 Ga. 570,94 SE 1006. 
[ec] Better practice is to demur 
separately. State Bank v. Parris, 35 
Mo. 371. 1 
17. Beasley v. Anderson, 167 Ga. 
470, 146 SH 22; Byrom v. Gunn, 111 


Ga. 805, 35 SE 649. 
18. McKinney v. Powell, 149 Ga. 
422, 100 SE 3875; Tillman v. Davis, 


147 Ga. 206, 93 SE 201. See Armstrong 
v. Harper, 25 Ga. A. 71, 102 SE 463 
(on general demurrer, case was prop- 
erly dismissed, although only one of 
the defendants filed a demurrer). 

[a] Thus (1) in an action against 
the widow of a testator, the executor, 
and others, a judgment on the widow’s 
demurrer to the petition not excepted 
to and not reversed was conclusive on 
the executor. Benson vy. Andrews, 149 
Ga. 758, 102 SE 148. (2) Where de- 
murrer by part of defendants on the 
sround that the petition set forth 
no ground for legal or equitable re- 
lief was sustained, and on appeal re- 
versed, the law of the case as thus 
laid down applied to those defendants 
who did not demur so that: they could 
not demur or move to dismiss the pe- 
tition on the same ground. Holbrook 
v. Adams, 166 Ga. 871, 144 SE 657. ° 

[b] Rule applies: (1) Although 
some defendants may be in default. 
Tate v. Goode, 135 Ga. 738, 70 SE-571, 
33 LRANS 310. (2) Although som 
defendants did not appear and plead. 
Witherow v. Powder Springs Creek 
Drain. Dist. No. 2 Drain. Comrs., 155 
Ga. 476, 117 SE 329. 
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[§ 541] 6. Pleading Good in Part—a. In General. 
The rule, that a demurrer to a declaration, complaint, 
or petition will be overruled where the pleading 
states facts sufficient to entitle plaintiff to any relief 
either legal or equitable,?? applies whether the mat- 
ter alleged is sufficient to entitle plaintiff to a part 


19. Whitesell v. Strickler, 167 Ind. 
602, 78 NE 845 [aff (A.) 73 - NE 153]; 
Southern R. Co. v. Bretz, (Ind. A.) 
100 NE 477. 

20. See cases infra this note. 

[a]. If the demurrer purports on 
its face to be filed by all the defend- 
ants, this is conclusive. Holland v. 
Holland, 131 Ind. 196, 30 NE 1075. 

[b] Demurrers held joint.—(1) 
Demurrers by all the defendants, 
naming them, which read: ‘‘Demurs 
jointly, as well as separately and sev- 
erally, to the first . . [etc.] para- 
graphs of the complaint.” Armstrong 
v. Dunn, 143 Ind. 433, 436, 41 NE 540. 
(2) “Now come (naming the defend- 
ants), and separately and severally 
demur to the plaintiff's cause of ac- 
tion, and say that said complaint does 
not state facts sufficient to constitute 
a cause of action against them joint- 
ly or severally.’’ Hanover School Tp. 
v. Gant, 125 Ind. 557, 558, 25 NE 872. 
(3) “The defendants separately and 
severally demur to the first and sec- 
ond paragraphs of the plaintiff's com- 
plaint, and for cause of demurrer say 
that neither of said paragraphs states 
facts sufficient to constitute a cause 
of action against them.” Carver v. 
Carver, 97 Ind. 497, 500. 

[c] Demurrers held several.—(1) 
“The defendants and each of them 
separately demur to the plaintiff's 
complaint, herein, for each of the fol- 
lowing reasons.” McCleary v. Bab- 
cock, 169 Ind. 228, 231,°82 NE 453. 
(2) “The defendants each separately 
and severally demurs” to the second 
Eategrepn of plaintiff’s reply. South- 
ern Co. v. Bretz, (Ind. A.) 100 NE 
477. Bono same effect Southern R. Co. 
v. Elliott, 170 Ind. 273, 82 NE 1051 
[transf (A.) 81 NE 1180 mem]. 

21. See supra § 489. 

22. U. S.—Sayre v. Brewster, 268 
Fed. 553; Menasha Wooden Ware Co. 
v. Southern Oregon Co., 244 Fed. 90, 
156 CCA 518; Menasha Wooden Ware 
Co. v. Southern Oregon Co., 244 Fed. 
83, 156 CCA 511 

‘Ala.—Forrester v. Granberry, 211 
Ala. 402; 100 S551; Carr v. Gold- 
stein, 910 Ala. 366, 98 S 199; White 
Vv. Eddy, 202 Ala. 672, 81S 628; Craw- 
ford v. Chattanooga Sav. Bank, 201 
Ala. 282, 78 S 58. 

Conn.-—Williams v. National Fruit 
Exch., 95 Conn. 300, 111 A 197. 

Ga.—Carolina Constr. Co. v. Branch, 
164 Ga. 837, 139 SE 676; English v. 
Little, 164 Ga. 805, 139 SE 678; Pur- 
vis v. Johnson, 163 Ga. 698, 137 SE 
50; Hartsfield v. Tremont Temple 
Baptist Church, 163 Ga. 557, 136 SE 
550; Dyson v. Washington Tel. Co., 
157 Ga. 67; 121 SE 105; Williams v. 
Mitchem, 151 Ga. 227, 106 SE 284 [rev 
25 Ga. A. 138, 102 SH 870 (op. of Sup. 
Ct. conformed to 27 Ga. A. 80, 107 SE 


SMO Hc 
Ind:—Muncie, etc., Tract. Co. v. 
Citizens’ Gas, étc., Co., 179 Ind. 322, 


Decker Vv. *Yohe, 179 Ind. 
243, 100 NE 756; Pittsburgh, etc., R. 
Co. v. Lamm, 61 Ind. A. 389, 112 NE 
45; Sebienske v. Downey, 47 Ind. A. 
214, 93 NE 1050. 

Md.—Lipskey v. Voloshen, 155 Md. 
139, 141 A 402. 

Mass.—Granara y. Italian Catholic 
Cemetery Assoc., 218 Mass. 387, 105 
NE 1073. 

Miss.—State Bd. of Education v. 
ORE SE etc., R. Co., 71 Miss. 500, 14 

4 


s 

Mont.—Rumney v. Skinner, 64 Mont. 
75, 208 P 895. 

Okl.—Burford y. Territorial Land 
Co., 84 Okl. 102, 204 P 274. 


100 NE 65; 


Whether a demurrer is joint or several as 
to the parties uniting therein depends on its phrase- 


PLEADING 


good; 


23. Cherokee Mills v. Standard 
Cotton Mills, 138 Ga. 856, 76 SE 373. 

{a] Petition for interference with 
an easement is not rendered demurra- 
ble as a whole by additional allega- 
tions which stated agreements that 
could be enforced as executory con- 
tracts. Cherokee Mills v. Standard 
Cotton Mills, 138 Ga. 856, 76 SE 373. 

24. U. S.—Burgess Wi Mazetta 
Mfg. Co., 198 Fed. 855, 117 CCA 70. 

Ariz. Red Rover Copper Co. v. Hil- 
lis, 21 Ariz. 87, 185 P 641 [reh den 
21 Ariz. 258, 187 P 576]. 

Ga.—Beasley v. Anderson, 167 Ga. 
470, 146 SE 22; Hines v. Wilson, 164 
Ga. 888, 139 SE 802; Roach v. Terry, 
164 Ga. 421, 138 SE 902; Blaylock v. 
Hackel, 164 Ga. 257, 138. SE 333; 
Logue v. Gardner, 152 Ga. 356, 110 SE 
25; Georgia Peruvian Ochre Co. v. 
Cherokee Ochre Co., 152 Ga. 150, 108 


SE 609; Davison v. Reynolds, 150 Ga. 
182, 103 SE 248; Southern R. Co. v. 
Phillips, 136 Ga...282, 71 SE 414; 


Hobbs v. Citizens’ Bank, 32 Ga. A. 522, 
124 SE 72; Adkins v. Salmon, 32 Ga. 
A. 459, 123 SE 730; Newberry v. H. 
D. Terrell Land Co., 24 Ga. A. 667, 101 
SE 813; Port Wentworth Terminal 
Corp. v. Leavitt, 24 Ga. A. 650, 101 
SE 766; Wardlaw v. Frederick, 13 Ga. 
A. 594,.79 SB 523; Douglas, etc., R. 
Ce. v. Swindle, 2 Ga. A. 550, 59 SE 

0. 

Ind.—Lovett v. Lovett, 87 Ind. A. 
42, 155 NE 528, 157 NE 104; Straus 
Vv. Yeager, 48 Ind. A. 448, 93 NE 877. 

Miss.—. J. Alford Lumber Co. v. 
Ragland, 106 Miss. 51, 63 S 338; Cum- 
ee v. Daughety, 73 Miss. 405, 18 
STO DT. 

N. C.—Nance v. Western Union Tel. 
Co,-1TT NEC 313, 98 SE 338, 

Okl1.—C. E. Sharp Lumber Co. v. 
vere Ice Co., 42 OKI. 689, 142 P 

Tex.—Earle v. Earle, (Civ. A.) 268 
SW 232. 

“A bad part in pleading does not 
make the whole bad, but a good part 
makes the whole good enough to with- 
stand a general demurrer.” Hines v. 
Wilson, 164 Ga. 888, 139 SE 802. 

{a] Demurrer, not a defense to the 
whole declaration to which it is ap- 
plied, should be overruled. L. J. Al- 
ford Lumber Co. v.-Ragland, 106 Miss. 
51, 63 S 338; Washington v. Soria, 73 
Miss. 665, 19 S 485, 55 AmSR 555; 
Cummings v. Daughety, 73 Miss. 405, 
18 S 657; State Bd. of Education v. 
pe, etc., R. Co., 71 Miss. 500, 14 

45. 

[b] Where petition is good in part, 


it is error to dismiss the case gen- 


erally. Merchants’, ete., Bank v. 
Boyd Co., 143 Ga. 755, 85 SE 914. 
{e] On special demurrer.—Red 


Rover Copper Co. v. Hillis, 21 Ariz. 
87, 185 P 641 [reh den 21 Ariz. 258, 
187 P 576]; Southern R. Co. v. Phil- 
lips, 1386 Ga. 282, 71 SE 414; Ward- 
Lam v. Frederick, 13 Ga. A. 594, 79 SE 

25. Mendel v. Converse, 30 Ga. A. 
549, 118 SE 586; Harrell v. Neill, 56 
Ind. A. 547, 105 NE 926. 

{a] Special demurrer on ground 
that whole paragraph of petition is 
mere conclusion will be overruled, 
where the paragraph, although con- 
taining objectionable conclusion, in- 
cludes other matter not subject to 
such attack. Mendel v. Converse, 30 
Ga. A. 549, 118 SE 586. 

26. U. S.—Dallas County v. Mac- 
Kenzie, 94 U. S. 660, 24 L. ed. 182; 
Eldorado Coal, etce., Co. v. Mariotti, 
215 Fed. 61, 131 CCA 359; Crosby v. 


only of the relief prayed for.?? 
tion of other matter to a pleading stating a cause of 
action render it demurrable as a whole.?? 
rer to a pleading,?* or to a count or paragraph,”? 
as a whole will not be sustained if a part thereof is 
and a demurrer to an entire declaration or 
complaint made up of several counts or separable 
parts must be overruled if any one of the counts or 
parts is good as against it,?® except in case of a de- 
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Nor will the addi- 


A demur- 


Lehigh Valley R. Co., 128 Fed. 193 
[aff 137 Fed. 765, 70 CCA 199]; Weed 
VETS. 6b Fed. 399; Stephens v. 
Overstolz, 43 Fed. 465; McCue v. 
Washington, 16 F. Cas. No. 8,735, 3 
Cranch C. C: 639; Parrott v. Barney, 
18 F. Cas. No. 10,773a, Deady 405. 

Ala.—Ex p. Irwin, 209 Ala. 164, 95 
S 498; Montgomery St. R. Co. v, 
Lewis, 148 Ala. 134, 41 S 736; Hatcher 
v. Branch, 141 Ala. 410, 37 S 690; 
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berlain v. Darrington, 4 Port. 515; 
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106 S 70; Irwin vy. Morrow, 19 Ala. 
A. 115, 95 S 496 [certiorari den 209 
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ing v. Albeck, 67 Cal. 226, 7 P 659; 
Griffiths v. Henderson, 49 Cal. 566; 
Weaver v. Conger, 10 Cal. 233; Lucas 
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ers, 3 Cal. Unrep. Cas. LS) 20 iPpEsae 
Filice, etc., Canning Co., Ine. v. Wal- 
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soe Co., (A.) 267 P 887; Juri v. Kos- 
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Vv. Stuart, 52 Cal. A. CW eed nes sie (lie 
Smith v. ‘Jaccard, 20 Cal. A. 280, 128 
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92 Conn. 2717, 102 A 649. 
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629, 93 S 162; Potter v. Realty Se- 
curities Corp., 77 Fla. 768, 82 S 298; 
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73 Fla. 494, 74 S 500; Winfield v. 
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24, 111 SE 549; Train v. Emerson, 
137 Ga. 730, 74 SE 241; Hay v. Col- 
lins, 118 Ga. 243, 44 SE 1002; Pryor 
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Pass Placer Min: Co., 18 Ida. 629, 111 
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Illy, 392, 55 NE 127; Reece v. Smith, 
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Co., 23 Ill. 429; Anderson v. Rich- 
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Ill. 194; Nash vy. Nash, 16 Ill. 
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v. Stephenson, 14 Ill. 77; Governor 
v. Ridgway, 12 Ill. 14; Israel v. Reyn- 
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outh vy. Milner, 117 Ind. 324, 20 NE 
235; Burk v. Simonson, 104 Ind. 178, 
2 NE 309, 3 NE 826, 54 AmR 304; 
Poland v. Miller, 95 Ind. 387, 48 AmR 
730; Millikan v. Temple, 94 Ind. 261; 
Baddeley v. Patterson, 78 Ind. 157; 
Bayless v. Glenn, 72 Ind. 5; Rout v. 
Woods, 67 Ind. 319; Jennings Coun- 
ty v. Verbarg, 63 Ind. 107; Dehority 
v. Nelson, 56 Ind. 414; Bondurant v. 
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dianapolis, ete.,, R. Co., 18 Ind. 168; 
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Blackf. 428; Haworth v.: Fisher, 
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rington, 1 Blackf. 260; Martin v. 
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ter v. Sydenstricker, 11 W. Va. 535; 
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murrer which is based upon the ground of a mis- 
Similarly, if different 
kinds of relief are sought, and the facts alleged are 
sufficient to authorize one but not sufficient to au- 
thorize another, a demurrer for want of facts di- 
rected to the entire cause of action should be over- 
ruled ;?® nor will a demurrer be sustained where dif- 
ferent grounds for recovery of the same matter, one 
alleged.?° 
count several cumulative negligent or wrongful acts 


joinder of causes of actions.?7 


of which is sufficient, are 
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Where in one 


are alleged,®° or several breaches,** or several divisi- 


NW 171, 96 AmSR 948, 61 LRA 918; 
Pinkum v. Hau Claire, 81 Wis. 301, 
51 NW 550; Plainfield v. Plainfield, 
67 Wis. 526, 30 NW 672; Bronson v. 
Markey, 53 Wis. 98,10 NW 166; Hyde 
v. Kenosha County, 43 Wis. 129; Cur- 
tis v. Moore, 15 Wis. 134; Lockwood 
v. Rogers, 2 Pinn. 90, 1 Chandl. 21. 
Wyo.—Kearney Stone Works v. Mc- 
Pherson, 5 Wyo. 178, 38 P 920. 
Man.—Robertson y. Winnipeg, 6 


Man. 483. 
aes S.—Tobin v. Symonds, 6 N. S. 
[a] Whether the ground be that 


one of several counts, or that one 
of several breaches, or that part of 
plaintiff's demand of a distinct and 
divisible nature is bad, in every one 
of these cases defendant should de- 
mur to that count, or to that breach, 
or to that part of the demand, as the 
case may be, which is bad. Inno case 
can he demur to the whole, and ask 
that judgment be given in his favor 
in part only. Henderson v. Stringer, 
6 Gratt. (47 Va.) 130. 

[b] Dismissal of entire petition 
(1) alleging good causes of action for 
libel, although not for slander, is er- 
ror (Ivins v. Louisville, ete., R. Co., 
37 Ga. A. 684, 141 SE 423), (2) and 
will not be caused by insufficiency of 
one, of several counts (Train vy. Hm- 
erson, 137 Ga. 730, 74.SE 241). 

Le] Common counts.—W here 
pleading contains common counts, de- 
murrer to the whole thereof is prop- 
erly overruled. Winfield v. Truitt, 71 
Fla. 38, 70 S 775; George v. Drawdy, 
56 Fla. 303, 47 S 939; Gulf Lumber 
Co. v. Walsh, 49 la. 175; 38) S, 832; 
Mutual F. Ins. Co. v. Owen, 148 Md. 
257, 129 A 214. 

[d] Demurrer for want of juris- 
diction generally will be overruled 
where the court had jurisdiction of 
one cause of action alleged. lLouis- 
ville, ete., R. Co. v. Mitchell, 162 Ky. 
253, 172 SW 527. 

[e] Plaintiff who insists on the 
technical rule of the text will be held 
to the technical rules of pleading in 
construing the counts. Junkins v. 
Sullivan, 110 Md. 539, 73 A 264. 

[f] Rule applies on special demur- 
rer to the whole complaint. Jones 
veuhverson, 13 1--Cal e104, (63 bP V1385% 
Allen v. Potter, 153 Ga. 24, 111 SH 
549. 

27. Kent v. Long, 8 Ala. 44; Cham- 
berlain vy. Darrington, 4 Port. (Ala.) 
515; Chandler v. Holloway, 4 Port. 
(Ala.) 17. 


28. Ga.—Blaylock v. Hackel, 164 
Ga. 257, 138 SE 333. 
Ind.—Migatz v. Stieglitz, 166 Ind. 


361, 77 NE 400; Hodshire v. Ewan, 
57 Ind. 561; Milnes v. Vanhorn, 8 
Blackf. 198. 

Kan.—St. Louis, etec., R. Co. v. La- 
bette County, 66 P 1045. 

Ky.—Bullock v. Graham, 87 Ky. 120, 
7 SW 889, 9 Kyl 1004. 

Minn.—Kenaston v. Lorig, 81 Minn. 
454, 84 NW 323; Lockwood v. Bige- 
low, 11 Minn. 113. 

Miss.—Grego v. Grego, 78 Miss. 443, 
28 S 817; State Bd. of Education v. 
Mobile, etc., R. Co., 71 Miss. 500, 14 
S 445; Wells v. Mitchell, 39 Miss. 
800; Leonard vy. Cameron, 39 Miss. 


419. 
N. Y.—Peo. v. Ryder, 16 Barb. 370 
faff 12 N. Y. 4383]; Brown v. Quin- 


Jan, 95 Misc. 95, 160 NYS 500. 


Okl.—Savage vy. Dinkler, 12 Okl. 
ie 72 P 366. 


C.—Ferst v. Powers, 64S. C. 221, 
41 SE 974. 
Hitchcock, 115 


S. D.—MacBride v. 
Di seiay CIN W LOZT. 

Tex.—Bois D’Arc Creek Oil, ete., Co. 
v. Southwestern O1l Corp., (Civ. A.) 
219 SW 1115; Lutcher v. Norsworthy, 
(Civ. A.) 27 SW 630. 

[a] General demurrer will be over- 
ruled where the pleading states a 
cause of action for one of two alter- 
native kinds of relief asked for. Bois 
D’Arc Oil, ete., Co. v. Southwestern 
Oil Corp., (Tex. Civ. A.) 219 SW 1115 
(specific performance of oil lease or 
damages). See Blaylock v. Hackel, 
164 Ga. 257, 138 SE 333 (cancella- 
tion or reformation). 

29. Perry v. Reynolds, 137 Ga. 427, 
73 SE 656; Boyle v. Brooklyn, 71 N. 
Yo {rev 8 Hain’ 327]. 

. S—Latham v. Staten Is- 
land R. Co., 150 Fed. 235. 

Ala. Louisville, etc., R. Co: v. Hall, 
91 Ala. 112, 8°S 371, 24 AmSR 863. 

Cal.—Poor v. Fuller, 30 Cal. A. 650, 
Hoo WER 233% 

Fla.—Tampa v. 
24 S 489. 

Ind.—Buehner Chair Co. v. Feulner, 
28 Ind. A. 479, 63 NE 239; Pennsyl- 
vania Co. v. Witte, 15 Ind. A. 583, 43 
NE 319, 44 NE 377. 

Iowa.—Stewart v. Wild, 196 Iowa 
678, 195 NW 266. 

Mo.—Kappel v. Sonnenfeld Milli- 
nery Co., (A.) 296 SW 1055. 

Or.—Hough v. Grants Pass Power 
Co;,'41 Or, 531; 69 P 655. 

31. Ala.—Western Union Tel. Co. 
v. Barbour, 206 Ala. 129, 89 S 299, 17 
ALR 1038; Coleman y. Pike County, 
83 Ala. 326, 3 S 755, 3 AmSR 746; 
Williamson v. Woolf, 37 Ala. 298; 
Wilson v. Cantrell, 19 Ala. 642; Watt 
v. Sheppard, 2 Ala. 425. 

Ark.—Blakeney v. Ferguson, 18 
Ark. 347; Adams v. State, 6 Ark. 497. 

Cal.—Storer v. Austin, 1386 Cal. 588, 
GOP Razor. 

Il].— Henrickson v. Reinback, 33 III. 
299; Brady v. Spurck, 27 Ill. 478; 
Stout v. Whitney, 12 Ill. 218; Peo. v. 
Gregory, 11 Ill. A. 370. 

Ind.—McFall v. Howe Sewing Mach. 
Co., 90 Ind. 148; State v. White, 88 
Ind. 587; Armington v. State, 45 Ind. 
10; State v. Scott, 12 Ind. 529; Kint- 
ner v. State, 3 Ind. 86; Rock v. Gor- 
don, 6 Blackf. 192; Harrah vé State, 
38 Ind. A. 495, 76 NE 448, 77 NE 747. 

Ky.—Bull v. McCrea, 8 B. Mon. 422; 
Craddock v. Hundley, 2 B. Mon. 113; 
Haggin v. Williamson, 5 T. B. Mon. 8. 

Mo.—State v. Campbell, 10 Md. 724; 
Hayden v. Sample, 10 Mo. 215. 

N. Y.—Peo. v. Brush, 6 Wend. 454. 

R. I.—Sowter v. Seekonk Lace Co., 
34 R. I. 804, 83 A 437. 
Pai ak Vo MOSter lore were: 

Va.—Oliver Refining Co. v. Ports- 
mouth Cotton Oil Refining Corp., 109 
Va. 513, 64 SE 56, 132 AmSR 924; 
Wright v. Michie, 6 Gratt. 
354; Henderson vy. Stringer, 6 Gratt. 
Cl Wa.) 30 Martine vo Sturm) 
Rand. (26 Va.) 693. 

72. Ala.—Buchanan v. Larkin, 116 
Ala, 431, 22 S 543; Birmingham R., 
Sued Co. v. Tate, T Ala. A. 517, 61 S 
32. 

Ariz.—Jones v. Stanley, 27 Ariz. 
681, 2388 P 598. 


Mugge, 40 Fla. 326, 


(47_Va.). 
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ble matters of damage,*? or items for which recovery 
is sought,?? and any one of them is sufficient, a de- 
murrer to the entire count must be overruled. A 
plea of set-off or counterclaim is to be construed as a 
declaration, and the same rules apply.** 
tion to compel a treasurer to accept warrants in pay- 
ment of taxes, a demurrer to the complaint need not 
be overruled where the treasurer’s position is that 
plaintiff could have had a portion of its demands 
complied with if it had not coupled them with other 


In an ac- 


Cal.—Guerian v. Joyce, 133 Cal. 405, 
65 P 972; Nelson v. Merced County, 
122 Cal. 644, 55 P 421. ; 

Ga.—Harris County v. Brady, 115 
Ga. 767, 42 SE 71; Tygart v. Albrit- 
ton, 5 Ga. A. 412, 63 SE 521. 

Tda. —Jenkins v. aga: Nat. 
Bank, 19 Ida. 290, 113 P 46 

Aas Peo. v. Johnson, 218 Tll. A. 
580. 

N. J.—Hendrickson v. Pennsylvania 
R. Co., 43. N. J. L. 464. 

§. D.—Eno v. Knox, 49 S. D. 290, 
206 NW 1004; MacBride v. Hitch- 
cocks lie Sap: 373) 77 NW 1021. 

Tex.—-Laycock v. Suderman, (Civ. 
A.) 288 SW 235. 

Utah.—Sweet v. Salt Lake City, 43 


‘Utah 306, 134 P 1167 


W. Va.—Israel v. Jones, 100 W. Va. 
38, 130 SE 136; Clark v. Ohio River 
R. Co., 34 W. Va. 200, 12 SE 505. 

{a] Pleading is not demurrable 
which fails to show the causal con- 
nection between the wrong alleged 
and special damages claimed where 
general damages were also claimed. 
Birmingham R., ete., Co. v. Tate, 7 
Ala. A. 517, 61'S 32: 

33. Peabody v. Conley, 111 Me. 174, 
88 A 411; McDonald v. Henderson, 
(Tex. Civ. A.) 250 SW 463; Willet v. 
Western Naval Stores Co., (Tex. Civ. 
A.) 198 SW 352 (items of account); 
Henderson v. Stringer, 6 Gratt. (47 
Va.) 130; Nelson v. Eau Claire, 175 
Wis. 387, 185 NW i168. 

34. Colo.—Olson v. Model Land,- 
etc) Cones) Colo. 221, 225) oes 


v. Robbins, 82 Conn. 623, 74 A 938. 


Ga.—Hulsey Vv. Forrester, 36 Ga: 
A. 729, 137 SH 904. 

Ill. —Farmers’, etc., Ins. Co. v. Menz, 
63 Dll. 116. 

Ind.—Shearman  v. Fellows, 5 
Blackf. 459. 


lowa.—Rice v. Friend Bros. Co., 179 
Iowa 355, 161 NW 310, 146 NW "748: 
Eden School Tp. v. Stevens, 158 lows 
119, 138 NW 927. 

Md.—Hearn v. Cullin, 54 Md. 533. 

Minn.—Wild Rice Lumber Co. v 
Benson, 114 Minn. 92, 1830 NW 1; A. 
EK. Johnson Co. v. White, 78 Minn. 48, 
80 NW 838. 
aan J.—Dey'v. Jackson, 39 N. J. L. 

N. M.—Michelet v. Cole, 20 N. M. 
Btn: Seu ee Stil). 

N. Y.—Fliess v. Hoy, 150 App. Div. 
555, 135, NYS 744. 

Okl.—Bishop-Babcock-Becker Co. v. 
Tet Drug Co., 63 Okl. 117%) 163 P 

Or.—Feeney, etc., Co. v. Stone, 89 
Or. 360; 171. Pv569, 174 2 tb20" 4 

Tex.—Gillispie v. Ambrose, (Civ. 
A.) LOL SW 93:72" 

[a] General demurrer will not be 
overruled where the pleading states 
any facts which entitle the pleader to 
any relief under the law.  Bishop- 
Babcock-Becker Co. v. Estes Drug Co., 
Cd Ok US LOS PaO oe 

[b] Improper items in itemized ac- 
count go only to amount of claim 
and do not render pleading demurra- 
ble. Olson v. Model Land, ete., Co., 
75 Colo. 221, 225 P 259. 

[c] Pleading alleging facts ap- 
propriate to one form of action, but 
not to another, is sufficient in the ab- 
sence of a special demurrer. Hul- 
sey v. Forrester, 36 Ga. A. 729, 137 
SE 904. 
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improper ones.*5 


Demurrer to a plea or answer, stating a good de- 
fense to the action or a portion thereof, should not be 
sustained ;*® but if a pleading answers only a part 
of that which it purports to answer, it is demurra- 
ble,?? although it has been held that a demurrer to 
a plea to two or more counts on the ground that it 


[d] Plea disclosing action good for 
at least nominal damages is not de- 
murrable. Feeney, ete., Co. v. Stone, 
89 Or. 360, 171 P 569, 174 P 152. 

[Le] ‘Where one of several items of 
damages pleaded was recoverable, de- 
murrer should be overruled. Rice v. 
Friend Bros. Co., 179 Iowa 355, 161 
NW 310, 146 NW 748. 

[f] Exception to plea in reconven- 
tion (1) will be overruled where one 
of the counts states a proper coun- 
terclaim (Gillispie v. Ambrose, (Tex. 
Civ. A.) 161 SW -987), (2) for mis- 
joinder by which it is proposed to 
strike out certain counts and permit 
other counts to remain is properly 


overruled, as the entire pleading is] 


to be stricken, leaving it to the plead- 
er to select such portions of the plea 
as he may see fit (Gillispie v, Am- 
brose, Supra). 

35. 
Canon, 61 Colo. 347, 157 P 192. 

36. Ala.—Snyder v. Mobile Light, 
ete., Co., 214, Ala. 310, 107 S 451; Fail 
v. Gulf States Steel Co., 205 Ala. 148, 
87 S 612; Martin v. Powell, 200 Ala. 
46, 75 S 358; Barbour v. Shebor, 177 
Ala., 304, 58 S 276. 

Fla.—Hartford F. Ins. Co, v. Hol- 
lis, 64 Fla. 89, 59 S 785. 

Ga.—Rutledge v, Temple Banking 
Go., 31 Ga.. A. 686, 121 SE 707;. Ward- 
law v. Frederick, 132, Ga. An 594, 79 
SE 523. 

Ky.—Central Oil Co. v. Sandlin, 196 
Ky: 422, 244 SW 882; Gearhart v. 
Oimstead, 7 Dana. 441. 

Mo.—Interstate R. Co. v. Missouri 
River, -ete., R. Co., 251 Mo. 707, 158 


Sw 349, 

Mont.—Ogg v. Herman, 71 Mont, 
10, 227 P 476. 

N. Y¥.—Whalen v. Union Bag, etc., 
Co.,-180 App, Div. 313, 114 NYS 220. 

Ox. —Bishoff y. Myers, 101 Okl. 36, 
22324165. 

(Civ. A.) 


Tex.—Astin v. Mosteller, 
144. SWw.701, 

Vt—Bradley v. Blandin, 92 Vt. 313, 
104 A 11 


Wash. —Peterson Vil MOTTis;e Lib, 
Wash. 335, 205 P 408. : 
Wis,—Frechette v. Ravn, 145 Wis. 


589, 1380 NW 453, 

[al Defense upon any admissible 
theory is sufficient. Ogg v, Herman, 
71 Mont. 10, 227 P 476. 

[b] Plea is not demurrable which 
answers that part of the demand 
which it purports to answer. Gear- 
hart v. Olmstead, 7 Dana (Ky.) 441. 

37. Ala.—Irwin v. Cotney, 214 Ala. 
415, 108 S 235; Black v. W. T. Smith 
Lumber Co., 179 Ala. 397, 60 S 154; 
Richardson v. Mertins, 175 Ala. 309, 


DES mc. 

Tll.—Peo. vy. Union Gas, etc., Co., 
260 Ill. 392, 103 NE 245; Kopf v. 
Yordy, 200 Ill. A. 409. See Hughes 
vy. Eldorado Coal, ete., Co., 197 “Ill. 
A. 259. 

Iowa.—McKay v. McCarthy, 146 


Iowa 546, 123 NW 755, 34 LRANS 911, 
125 NW 207. 

rior ea rnart v. Olmstead, 7 Dana 
441. 

N. Y.—Pollitz v. Wabash R. Co., 150 
App, Dive 709, 135 NWS, 7185: 

“A pleading must answer all it pro- 
fesses to answer or it will be bad.” 
Peo, v. Union Gas, etc., Co., 260 Ill. 
$92, 397, 103 NE 245. 

{a] Division of answer which did 
not set up a complete defense, al- 
though purporting .to do so, should 
not be sustained on demurrer there- 
to. McKay v. McCarthy, 146 Iowa 
546, 123 NW 755, 34 LRANS 911, 125 


For later cases, developments and changes in the law see ‘cumulative Annotations, same title, page and note number, 


Orchard Mesa Farms Co. Vv. |! 


‘any issuable fact 


Le COn 


Lumber Co. 


Wright v. 


PLEADING 


[§ 541 


is no answer to one of them will not be sustained gen- 


ruled.*° 


NW 207. 

3S. ‘Birmingham Ri. ete, 7Co. “Vv. 
Barranco, 203 Ala. 639, 84 S 839. 4 

39. Ala.—New York L. Ins. Co. v. 
Norris, 206 Ala. 656, 91 S 595. 

Ga. gess v. Calhoun Nat. Bank, 
154-Ga, 193, 1138 SE 800;. Fraser v. 
Jarrett, 153 Ga: 441, 112 SH 487; 
CamMmD: + Var aClarkesville a. May. 541C6c-, 
Works, 30 Ga. A. 298, 117 SE 660; 
Tuxworth v. Barber, 21 Ga. A. 748, 
CO4SH 042) (Mipstemametcrm COm Ve 
Thomas, 15 Ga. A. 741, 84 SE 201. 

Ind.—Bossert v, Geis, 57 Ind. A. 
384, 107 NE 95. 

Ky.—Daugherty v. Daugherty, 152 
Ky. 732, 154 SW 9. 

Purdom v. Shock, 76 Okl. 159, 
L840 P= 12/5. 


Tex.—J. M. Radford Grocery Co. v. 


Porter, (Civ. A.) 17 SW (2d) 145; 
dias v. Haney, (Civ. A.) 209 SW 
Ns 
[a] Demurrer to answer raising 


is properly over- 
ruled. Fraser v. Jarrett, 153 Ga. 441, 
112. SE 487. 

[b] It is error on demurrer to 
strike a plea not wholly bad. Camp 
v. Clarkesville Fdy., etc., Works, 30 
Ga. A. 298, 117 SE 660. 

[ec] 
ceiver’s report.—Bossert v. Geis, 
Inds, A. 1384, 9107 NE 95. 

{d] Pleadings not demurrable as 
a whole.—(1) Answer containing any 
matter of substantial right which 
defendant can properly present by 
plea. Tuxworth v. Barber, 21 Ga. A. 
748, 94 SE 1042. (2) Answer which 
denies a material allegation essential 
to plaintiff’s recovery. Bishoff v. My- 
ers, 101 Okl. 36, 223 P 165; Purdom 
v. Shock, +76 Okl,.159, 184. P) 125. (3) 
In a suit to recover the rental value 
of premises, an answer setting up 
facts barring suit for rents prior to 
a certain date. Bostick v, Haney, 
(Tex. Civ. A.) 209 SW 477. 

40. U. S.—Dallas County v. Mc- 
Kenzie, 94 U. S. 660, 24 L. ed. 182; 
Heid v. Ebner, 133 Fed. 156, 66 CCA 
222; Whitenack v. Philadelphia, etc., 
57 Fed. 901; Brown v. Du- 
echesne, 4 F. Cas. Na. 2,003, 2 Curt. 
97; Vermont v. Society for Propa- 
gation, etc., 
Paine 545, 

Ala.—Jefferson Dairy Co. v. Thom- 
as, 214 Ala. 305, 107 S 449; Jackson 
v. Trammell, 199 Ala. 
536, 74 S 469; Alabama Nat. Bank 
v. Halsey, 109 Ala. 196, 19 S 522. 

Ark.—Cairo, etc., R. Co. v. Parks, 
32 Ark. 131; Bruce v. Benedict, 31 
Ark. 301; Rison v. Farr, 24 Ark. 161, 
87 AmD 52; Raines v. Dooley, 23 
Hays v. Roberts, 23 Ark. 


Cal.—Bich' v. Greeley, 112 Cal. 171, 
44 P 483; In re Warner, 6 Cal. A. 
361, 92 P-191. 

Colo.—Skidmore v. Broughton, 74 
Colo. 580, 223 P 57; Edward Malley 
Co. v. Londoner, 41 Colo. 436, 93 P 


57 


488; Downing v. Haas, 33 Colo. 344, 
81. P3833 St Vrain, Stone.Co» vy. Dens 
Ver, etc, Reo) LS | Colom2id,, 32i9P: 
827; San Miguel County Vv. Long 8 


Colo. 488, 8 P 923. 
Conn.—New London Water Comrs. 
v. Robbins, 82 Conn. 623, 74 A 938. 
Fla.—Hooker v, Forrester, 53 Fla. 
392, 48 S 241. 

Ga.—Florence v. Pattillo, 105 Ga. 
577, 82 SE 642; King v. Johnson, 94 
Ga. 665, 21 SE 895; Treadaway v. 
Richards, 92 Ga. 264, 18 SE 25. 

T1,— Stacy wy. pBaker, 9275 Tl» 4075 

Cosmopolitan L. Ins. 


1254, 81 AmD 508; 
Demurrer to exception to re- |. 


Mo. A. 452, 240 SW 859. 


28 F. Cas. No. 16,920, 2 |: 


erally.28 If a plea, answer, reply, or other pleading 
is good in part, a demurrer thereto should be over- 
ruled;*® and, if such a pleading contains several 
separable parts, and any one of them is good, a de- 
murrer, if directed generally thereto, must be over- 
The inclusion of denials to allegations which 


ASsoch 545 Ills Ave 2 014 
Ind.—Maynard,v. Waidlich, 156 Ind. 
Smail v. Sanders, 
NE 296; Crawford 
v. Powell, 101 Ind. 421; Gregory v. 
Gregory, 89 Ind. 345; 
Nat. Bank v. Essex, 84 Ind. 144; Boys 
v. Simmons, 72 Ind. 593; Stanford 
v. Davis, 54 Ind. 45; Nichol v. Mc- 
Calister, 52 Ind. 586; Towell v. Pence, 
47 Ind. 304; Washington Tp. v. Bon- 
ney, 45 Ind. 77; Jewett v. Honey 
Creek Draining Co., 39 Ind. 245; 
Leach v. Lewis, 38 Ind. 160; Barner 
v. Morehead, 22 Ind. 354; Adkins v. 
Wiseman, 19 Ind. 90; Dean v. Rich- 
ards, 16 Ind. 114; State v. Clark, 9 
Ind. 241; Bates v. Halliday, 3 Ind. 
159; Doremus v. Bond, 8 Blackf. 368; 
Weil v:: Connecticut EY -Ins> Co;79 
Ind. A. 421, 138 NE 696; Austin v. 
McMains, 14 Ind. A. 514, 43 NE 141, 


St. Louis, ete., 

R. Co., 38 Iowa 315; Bonney v. Bon- 
ney, 29 Iowa 448; Sample v. Griffith, 
Kan.—Rust v. Rutherford, 95 Kan. 
152, 147 P 805; Mollohan v. King, 50 
P 881; Flint v. Dulany, 37 Kan. 332, 
15 P 208; Munn v. Taulman, 1 Kan. 
Simpson v. Collins, 


Ky.—Napier — v. Feltner, 216 Ky. 
509, 287 SW 974; Muscovalley v. Da- 
vis, 194 Ky. 778, 240 SW 1059; Ray 
v. Shemwell, 174 Ky. 54, 191 SW 662, 
AnnCas1918C 1122; Illinois Cent. R. 
Co. v. Edelen, 154 Ky. 78, 156 SW 
1029; Archer v. National Ins. Co., 2 
Bush 226; Williams v. Langford, 15 
B. Mon. 566; Bohannons v. Lewis, 3 
T. B. Mon. 376; Abby v. Ferguson, 1 
T. B. Mon. 99. But see Gearhart v. 
Olmstead, 7 Dana 441 (where joint 
demurrer was sustained as to some 
pleas and overruled as to others). 

Minn.—St. Paul First Nat. Bank v. 


'5 Iowa 376. 


(A.) 62 P 719 


How, 28 Minn. 150, 9 NW 626; Arm- 
strong v. Hinds, 9 Minn. 356. 
Mo.—Drake Hotel Co. v. Crane, 210 


Nebr.—Van Housen v. Broehl, 59 
Nebr. 348, 78 NW 624. 

Nev.—Bernard v. Metropolis Land 
Co., 40 Nev. 89, 160 P 811. 

N. J.—Carpenter v. Spring Garden 
Ins: Cove (Sup: oS eAeetlas 

N. Y.—Truax v. Rothschild, 171 
App. Div. 509, 157 NYS 634; McBride 
v. American Surety Cos 70 Hun 369, 
24 NYS 178; Fletcher v. Jones, 64 
Hun 274, 19 NYS 47; George A. Ful- 
ler Co. v. Manhattan Constr. Co., 44 
Mise. 219, 88 NYS 1049; McGrath v. 
Pitkin, 26 Misc. 862, 56 NY¥S, 3983 
Ross v. Duffy, 12 NYSt 584; Cuyler 
v. Rochester, 12 Wend. 165. 

Oh. —Fidelity, etc., Co. v. Cleveland, 
30), OF CieAty S2dk 

Okl.—Zebold v. Hurst, 65 Okl. 248, 
166 P 99, LRA1917F 5789; Harrill v. 
Weer, 26 ’Ok1. 3135) 109) 2 539; Guthrie 
v. T. W. Harvey Lumber Co., 5 Okl. 
774, 50 P 84; Hurst v. Sawyer, 2 Okl. 
400, 3% 2) 817, 

Or.—Jaques v. Patterson, 122 Or. 
394, 259 P 426; Miller v. Cunning- 
ham. 71 0Or: BLS, aa P 92% Toby 
Ferguson, 3 Or. , 

Ss. Mo illianre v. Black, 24 S: D. 
501, 124 NW 728; Burgi v. Rudgers, 
20.8. D. 646, 108 NW 253. 

Tex.—State v. Williams, 8 Tex, 
255; Farmer v. Tiller Fidelity Co:; 
(Civ. A.) 294 SW 608; Grogan v. 
Lea, (Civ. A.) 269 SW 1070. 
Utah.—Haslam v, Haslam, 19 Utah 
1,566) P24. 

[a] Rule applies if answer con- 
tains either a full or partial defense. 
Williams v, Black, 24 S. D. 501, 124 
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do not form part of the cause of action will not be 
sufficient to save a pleading on demurrer.*! 
a separate defense insufficient in itself repeats or re- 
fers to another defense in the answer which is suffi- 
cient, the former is not subject to demurrer.*2 While 
it has been held that a demurrer to the whole of an 
alternative plea is properly sustained if either aver- 
ment is insufficient,*® a pleading which sets up a de- 
fense or counterclaim, and either is good, has been 


held not demurrable as a whole.*? . 


If a demurrer is joint and several, as is allowed by 
statutes in a few states,*® it may be sustained as to 
the part which is good, and overruled as to the resi- 


due.*® 


If a pleading can be made sufficient by striking out 


NW 728. 

{[b] Inclusion of a denial of a ma- 
terial allegation of the complaint in 
a plea, answer, or separate defense, 
renders it not demurrable as a whole. 
Edward Malley Co. v. Londoner, 41 
Colo. 436, 93 P 488; Ray v. Shem- 
Olt tome Vare DO teed SV | OOds 
AnnCas1918C 1122; Truax v. Roths- 
child, 171° App. Div. 509; 157 NYS 
634; Jaques v. Patterson, 122 Or. 394, 
259 P 426; Miller v. Cunningham, 71 
Or oss oon Seite 

{[c] Demurrer to entire replica- 
tion: (1) Containing two counts, one 
of which was valid, will be overruled. 
Jackson. Lumber Co. v. Trammell, 199 
Ala. 536, 74 S 469. (2) Containing 
two defenses to a counterclaim, but 
not separately, will be overruled, if 
either defense is good. Skidmore v. 
Broughton, 74 Colo. 580, 223 P 57. 

41. First State Bank v. Utman, 
136 Minn. 103, 161 NW 398. 

42. Chelsea Hxch. Bank v. Travel- 
ers’ Ins. Co., 173 App. Div. 829, 160 
NYS 225; Wiener v. Mayer, 126 App. 
Div. 708, 111 NYS 132; Wiener v. 
Boehm, 126 App. Div. 703, 111 NYS 
126; Strauss “v..St. Louis! County 
P26sc APD Divan» 445 7 LN S, 
Simon v. British West Africa 
Bank, 108 Misc. 165, 178 NYS 190; 
Van Tuyl v. Robin, 80 Misc. 360, 142 
NYS 535 [mod on other grounds 160 
App. ,Div., 41, 145 NYS 121- (aff 211 
N. Y. 540 mem, 105 NE 1101 mem)]; 
Finnegan v. Eagle Printing Co., 173 
Wis. 5, 179 NW 788. 

43. Birmingham R., etce., Co. v. 
Demmins, 3 Ala. A, 359, 57 S 404. 

44. Redwater Land, sete, ..Co.- Vv. 
Reed, 26 S. D. 466, 128 NW 702; Gus- 
tafson v. American Land Cos, A(Rex. 
Civ. A.) 234 SW 244 [aff (Commn. 
A.) 249 SW 189]; Padgitt Bros. Co. 
v. Dorsey, (Tex. Civ. A.).194 SW 1124. 

45. See statutory provisions; and 
supra § 539. 

46. Sumner v. Ford, 3 Ark. 389; 
Marshall v. Bouldin, 8 Mo. 244; Vir- 
ginia Cedar Works v. Dalea, 109 Va. 
333, 64 SE 41. See Citizens’ Bank 
Fp DEN Shy AMV ANTS 2 srt le i 2A f ee tM SD a ae 
(where, in partially sustaining a de- 
murrer to an answer containing sep- 
arate and independent defenses, the 
rule, that a demurrer to a pleading 
good in part must be overruled, was 
limited to cases of commingled state- 
ments, some of which have no con- 
nection with the cause of action or 
defense set up or have relation to 
some other cause of action or de- 
fense). 

[a] Demurrer to the whole decla- 
ration and each count thereof should 
be sustained as to the bad counts. 
Virginia Cedar Works vy. Dalea, 109 
Va. 333, 64 SE 41. 

47. Woodstock Iron Works v. 
Stockdale, 143 Ala. 550, 39 S 335; 
Bain v. Wells, 107 Ala. 562, 19 S 
774; Ruhl v. Wagner, 146 Md. 595, 
127 A 495. 

[a] In Louisiana exception of no 
cause of action, based on assumption 
of fact and conclusion of law, in a 
petition will be overruled where, if 
left out of view, enough remains to 
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whole 
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[§ 542] b. As Affected by Parties.‘ 
in a few jurisdictions it is held that a joint demurrer, 
filed by two or more parties, may be sustained as to 
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certain objectionable matter, a demurrer going to the 
plea will be overruled.*? 

Demurrer to a plea in abatement should be sus- 
tained where the matter set forth in the plea is 
ground for a plea in bar but not for a plea in abate- 


Although 


one and overruled as to another,®® the majority rule 


is that it cannot be sustained if the pleading is good 
as to any one of the parties demurring.*+ 
a complaint against several defendants shows a cause 


But where 


of action against each separately, but not against all 


support the cause of action. Timber- 
lake v. Cassidy, 1 La. A. 630. 

48. Whiton v. Balch, 203 Mass. 
576, 89 NE 1045. 

49. Demurrer for want of facts 
as raising question of misjoinder of 
parties plaintiff see Parties § 414. 

50. State Bank v. Parris, 35 Mo. 
871; Wood v. Olney, 7 Ney. 109. 


51. Cal.—Neumann v. Moretti, 
LAG Cals 25°00) P1510. -ELirsbteld tiv. 
Weill, 121 Cal. 13; 53.P 402; Rogers 


v. Sehulenburg, 111 Cal. 281, 43: P 
$99; -Asevado v, Orr, 100 Cal. 293, 
34 P 777; Cameron v. Richmond, 42 
Cals A. 262, 183 P) 604: 

Colo.—Peo. v. Stoddard, 34 Colo. 
200, 86 P 251; Irwine v. Wood, 7 
Colo. 477, 4 P 783; Oliver v. Denver, 
13. Colol Al 345) biG RP wi29% 

Ga.—Farmers’ 
Middle Georgia Mfg., etce., Co., 94 Ga. 
673, 20 SE 117; Howard v. Edwards, 
89 Ga. 367, 15 SE’ 480; May v. Jones, 
88 Ga. 308, 14 SE 552, 30 AmSR 154, 
15 LRA 637. 

Ida.—Harkness v. Hyde, 31 Ida. 784, 
176. P8835. Jones “v> Moss,” 28+ Iida, 
245,153 P 249. 

Ill.—Lancaster v. Roberts, 144 Ill. 
21359 OS NGEL vas 
Ill. A. 284. 

Ind.—Moore-Mansfield Constr. Co. 


v. Indianapolis, etc., R. Co., 179 Ind. 
356, 101 NE 296, 44 LRANS 816, 
AnnCas1915D 917; Miller v. Rapp, 


135 Ind. 614, 34 NE 981, 35 NE 693; 
Campbell v. Martin, 87 Ind. 577; San- 
ders v. Farrell, 83 Ind. 28; Wilcox v. 
Moudy, 82 Ind. 219; -Carter v. Zen- 
blin, 68 Ind. 436; Price v. Sanders, 60 
Ind. 310; Wilkerson v. Rust, 57 Ind. 
L723) Trisler jv. Trisler,; 38 Inds 282; 
Teter v. Hinders, 19 Ind. 93; Estep 
v. Burke, 19 Ind. 87; Bennett v. Pres- 
ton, 17 Ind. 291; Pace v. Oppenheim, 
12 Ind. 533; Benedict v, Farlow, 1 
Ind. A. 160, 27 NE 307. 

Mich.—Burk v. Muskegon Mach., 

etc., Co., 98 Mich. 614, 57 NW 804. 
i v. Citizens’ State 
Bank, 158 Minn. 231, 197 NW 277; 
State v. Brooks-Scanlon Lumber Co., 
128 Minn. 300, 150 NW 912; Howley 
v, Scott, 123 Minn. 159, 148 NW 257, 
51 LRANS 137; Palmer v. Zumbrota 
Bank, 65 Minn. 90, 67 NW 893; Pren- 
dergast v. St. Paul Dispatch Printing 
Co., 40 Minn. 295, 41 NW 1036; Petsch 
v. St. Paul Dispatch Printing Co., 40 
Minn. 291, 41 NW 1034; Clark v. Lov- 
ering, 37 Minn. 120, 33 NW 776. 

Miss.—Wherry v. Latimer, 103 
Miss. 524, 60 S 563, 642. 

Mont.—Shelby First State Bank v. 
Stanton,. 78 Mont. 503, 255 P 1066; 
Rohr y. Stanton, 78 Mont. 494, 254 P 
869; Rand v. Butte Electric R. Co., 
40 Mont. 398, 107 P- 87. 

Nebr.—Dunn vy. Gibson, 9 Nebr. 
513, 4 NW 244. 

N, Y.—Gropper v. Gropper, 198 App. 
Div. 528, 190 NYS 604; Duck v. Mc- 
Grath, 160 App. Div. 482, 145 NYS 
1033 [aft 212 N. Y. 600 mem, 106 NE 
1032 mem (motion to amend remitti- 
turs den 213.N.. Y.,672 mem, 107 NE 
1076 mem)]; Mawhinney vy. Bliss, 124 
App. Div. 609, 109 NYS 332 [aff 194 
N. Y. 590 mem, 88 NE 1125 mem]; 


Co-op." Mist Coy $V.; 


Kotz wv. Chicagor. 10): 


jointly, defendants may demur jointly on the ground 


Warner v. James, 88 App. Div. 567, 
85 NYS 153; Oakley v. Tugwell, 33 
Hun 357; Peo. v. New York, 28 Barb. 
240 [rev on other grounds 10 AbbPr 
111]; Holmes v. Seaboard Portland 
Cement Co., 63 Mise. 82, 116 NYS 
524 [aff 134 App. Div. 970 mem, 119 
NYS 1129 mem]; Mildenberg v. 
James, 31 Misc. 607, 66 NYS 77 [aff 


62 App. Div. 617, 71 NYS 1142 (aff 
175 N. Y. 494 mem, 67 NE 1085 
mem)]; Moore v. Charles E. Monell 


Co., 27 Misc. 235, 58 NYS 430; Wood- 
bury v. Sackrider, 2 AbbPr 402; Eld- 
ridge v. Bell, 12 HowPr 547; Phillips 
v. Hagadon, 12 HowPr 17; Spellman 
v. Weider, 5 HowPr 5. 

N. C.—Winders v. Southerland, 174 
N.C: 235, 93 SE 726% Caho “vs Nor- 
folk; ‘ete; RCo; P47 INE. 12060 SE 
640; Conant v. Barnard, 103 N. C. 
315, 9 SE 575. Compare Blackmore 
v. Winders, 144 N. C. 212, 56 SE 874 
(where the court sustained demurrer 
as to sureties, overruled it as to 
principal, and limited the rule of the 
text to a case where but one cause 
of action is set forth which affects 
all defendants to the same degree 
and to the same extent). 

N. D.—Dalrymple v. Security L. & 


Te Coy 9) Newb. 306,283 NW 245: 

‘ i $ LAS OkI252, 
241 P 1094; Bell vy. Harrington, 81 
ORV, 196) Pe vst, irs Net eau 


Bldg. Co. v. Riddle, 77 Okl. 143, 187 
P 479; Rogers’ Milling Co. v. Goff, 
ete, (Cos) 46 OkIVN339 145 Pie 2 9% 
Stiles v. Guthrie, 3 Okl. 26, 41 P 383. 

Or.—Columbia River Co. v. Smith, 
SBeOrea tole Loa kod oOo ass OO 
pelkyee v. Whitmire, 43 Or. 75, 72 P 


Ss. C.—Stahn v. Catawba Mills, 53 
S. C. 519, 31 SE 498; Lowry v. Jack- 
Son, 27 S.C, 318) -3"°Sm 473) 

S D.—Norberg v. Hagna, 46 S. D. 
568, 195 N. W. 4388, 29 ALR 841; Be- 
gen v. Johnson, 46 S. D. 554, 194 NW 


1021; Millerke v. Reiley, 31 SoD 
342, 141 NW 136; Coffee v. Dorwart, 
31 S. D. 102, 139 NW 776; Rochford 


v. Lyman County School Dist. No. 11, 
17 S. D. 542; 97 NW 747; Evans v. 
Belt River County, 9°53. D: 130, 68 NW 

Tex.—Foster v. Bennett, (Civ. A.) 
152 SW 233 (exception). 

Utah.—Smith v. Clark, 37 Utah 
116, 106 P 653, 26 LRANS 953; 
AnnCas1912B 1366; Walker v. Popper, 
2 Utah 96. 

Wash.—Beyer v. Bullock, 56 Wash. 
TO. 105 °P" P85; 

Wis.—lIverson vy. Union Free High 
School Dist., 186 Wis. 342, 202 NW 
C88e ob Croix Timber Co. v. Joseph, 
142 Wis. 55, 124 NW 1049; Boyd v. 
Iau Claire Mut. Fire Assoc., 116 Wis. 
155, 90 NW 1086, 94 NW 171, 96 
AmSR 948, 61 LRA 918; Mark Paine 
Lumber Co. v. Douglas County Impr. 
Co., 94 Wis. 322, 68 NW 1013; Wil- 
lard v, Reas, 26 Wis. 540; Webster 
v. Tibbits, 19 Wis. 438. 

Wyo.—Lemos v. Madden, 28 Wyo. 
De yes00 eT Salle 

[a] Reason for rule.—(1) A de- 
murrer must be sustained or fail to 
the whole extent to which it is ap- 
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of misjoinder of causes of action.>? 
states a cause of action against all jointly, a joint 
demurrer thereto will be overruled.®* Where a plead- 
ine purports to state a cause of action against two 
or more defendants, if it is good as to one, a demur- 
rer to the whole thereof should be overruled; 
a demurrer to the whole complaint is bad if one of 
the plaintiffs might have judgment separately.®® 
However, in some jurisdictions where a pleading 


PLEADING 


If the pleading 


54 and 


states a cause of action only as to a part of the plain- 


plied. Holmes v. Seaboard Portland 
Cement Co., 63 Misc. 82, 116 NYS 
524 [aff 134 App. Div. 970 mem, 119 
NYS 1129 mem]. (2) A demurrer not 
being a plea, but an excuse for not 
pleading, one who otherwise might 
have a good cause for not answering 
in effect admits that he has no pre- 
text, by availing himself of the void 
objection interposed by his codefend- 
ant. Columbia River Co. v. Smith, 
S2yOrngs 75.1622P 8315) 163.1309. 

{b] Joint demurrer bad as to one 
(1) is. bad as to both. Mawhinney 
v. Bliss, 124 App. Div. 609, 109 NYS 
332 [aff 194 N. Y. 590 mem, 88 NE 
1125 mem]. (2) It is error to over- 
rule a joint demurrer as to one de- 
fendant and sustain it as to anoth- 


Sp ae tie v. Moss, 28 Ida. 245, 153 
[ec] That a receiver is improperly 


sued with other defendants without 
leave of the court that appointed him 
is no cause for sustaining a joint de- 
murrer by all of the defendants. 
Farmers’ Co-op. Mfg. Co. v. Middle 


Georgia Mfg., etc., Co., 94 Ga. 673, 
20 SE 117. 
{d] Whether particular defendant 


was proper party is not before court 
on joint demurrer to complaint good 
against part. Shelby First State 
Bank v. Stanton, 78 Mont. 503, 255 P 
1066; Rohr v. Stanton, 78 Mont. 494, 
254 P 869. 

52. Hess v.. Buffalo, etc., BR. Co., 
29 Barb. (N. Y.) 391; Adams v. Ste- 
vens, 7 Mise. 468, 27 NYS 993. See 
Townsend v. Brinson, 117 Ga. 375, 
43 SE 748 (where’‘demurrer to com- 
plaint stating one cause of action as 
to all the parties, and another as to 
one of them, was sustained). 

53. Pier v. Cauley, 98 Nebr. 80, 
152 NW 298. 

54. Franklin County v. White Wa- 
ter Valley Canal Co., 2 Ind. 162; 
Thompson v. Winona, 96 Miss. 591, 
51 S 129, AnnCas1912B 449; Wolfe v. 
Jordon, 93 W. Va. 42, 116 SE 132; 
Bolyard v. Bolvard, 79 'W. Va. 554, 91 
SE 529, LRA1917D_ 440. 

[a] Rule applied: (1) On demur- 
rer by defendant against whom the 
declaration stated a good cause of 
action. Thompson v. Winona, 96 
Miss. 591, 51S 129, AnnCas1912B 449; 
Wolfe v. Jordon, 93 W. Va. 42, 116 
SE 132. (2) On general demurrer by 
defendant against whom declaration 
disclosed no cause of action. Bolyard 
v. Bolyard, 79 W. Va. 554, 91 SE 529, 
LRA1917D 440. 

55. Peabody v. Washington Coun- 
tyeMute Dns, Co.) 20) Barb, CN WY.) 
339; Mauldin v. Milford, 127 S. C. 
508, 121 SE 547; Commercial, ete., 
Bank v. Erdman, 50 S. D. 97, 208 NW 
582; Chevret v. Mechanics’ Mill, etc., 
Co., 4 Wash. 721, 31 P 24. 

{a] Where complaint states a 
cause of action for any plaintiff (1) 
a general demurrer thereto must be 
overruled. Commercial, etc., Bank v. 
Erdman, 50 S. D. 97, 208 NW 582. 
(2) Overruling a demurrer thereto is 
not error. Mauldin v. Milford, 127 S. 
C. 508, 121 SE 547. 

Right of joint parties plaintiff to 
have judgment see Judgments § 64 

56. Bissey v. Marion, 104 Kan, 
OA elite eo ds OOS Acme Brick Co. 
vy. Taylor, (Tex. Civ. A.) 223 SW 248. 

57. Mexico City v. Upham, (Mo. 


‘hata PR. 


A.) 211 SW 882. 

58. Dyer v. Cleaveland, 18 Vt. 241. 

59. U. S.— Work v. U. S., 267 U. 
S. 175, 45 SCt 252, 69 L. ed. 229 [rev 
84, 295 Fed. 225]; 

Si16.5; non Set 
10435- 57 Orne ed: 1439; Commercial 
Bank v. Buckner, 64.0.8. L085 515) Ia: 
ed. 862; Rose v. United American Ins. 
Coz, 32 F. (2d) 606; Hartford-Con- 
necticut Trust Co. v. Eaton, 29 A 
(2d) 840; U. S. v. Liberty Ins. Bank, 
26 EF. (2d) 493; Craig v. Gage, 25 F. 
(2d) 326; Stubbe v. Cordova, 23 F. 
(2d) 257; Lyons v. Reinecke, 10 F. 
(2a)n33. Corona: CoaluCo: vv. Davis, 68 
F. (2d) 297; Jordan v. Leyland, 7 F. 
(2d) 386. 

Ala.—Woods v. Wood, 219 Ala. 523, 
122 S 835; Bolden v. Sloss-Sheffield 
Steel, etc., Co., 215 Ala. 334, 110 S 
574, 49 ALR 1206; Tatum v. Commer- 
cial Bank, etc., Co., 193 Ala. 120, 69 
S 508, URA1916C 767; Louisville, 
etc., R. Co. v. Holland, 164 Ala. 73, 
51 S 365, 187 AmSR 25; Louisville, 
ete., R. Co. v. Melton, 158 Ala. 509, 
47 S 1024, 23 LRANS 183; Birming- 
ete., Co. v. Donaldson, 14 
Ala. A. 160, 68 S 596. 

Alaska.—McKenna v. Randle, 5 
Alaska 590; Labay v. Northern Min.,- 
ete., Co., 5 Alaska 134; Woodman v. 
Erikson, 5 Alaska 93. 

i Peo weal OF 


State v. Cull, 260 P 1023; Kendall v. 
Silver King of Arizona Min. Co., 26 


‘Ariz. 456, 226 P 540: Vinson v. O’Mal- 


ley, 25 Ariz. 552, 220 P 393, 37 ALR 
877; Smith v. Mosbarger, 18 Ariz. 19, 
IS Aer 7p 

Ark.—Wright v. Lake, 178 Ark. 
1184,: 13 SW. (2d)..826; Watson v: 
Poindexter, 176 Ark. 1065, 5 SW (2d) 
299; Pierson v. Wallace, 7 Ark. 282. 

Cal.—Atlas Mixed Mortar Co. v. 
Burbank, 202 Cal. 660, 262 P 334; Un- 
ion Trust. Co. v. State, 154 Cal. 716, 
99 P 183, 24 LRANS 1111; Cahill v. 
Stone,.. 152.-'Cal. 4571, 196 84, 19 
LRANS 1094; Selkirk v. Sacramento 
County, 3 Cal. 323; Case v. Sisich, 
(A.) 275 P 492. 

Colo.—Lednum v. Lednum, 276 P 
674; Williams v. Hankins, 82 Colo. 
251, 258 P 1114; Williams v. Routt 
County, 37 Colo. 55, 84 P 1109; Gregg 
v. Hayes, 27 Colo. A. 412, 149 P 1055. 


Conn.—Rogers v. Hendrick, 85 
Conn. 271, 82 A 590; Durand v. New 
Haven, etc., Cos 42° Conn. 211. 


Del.—Simon v. Pyrites Co., 32 Del. 
581, 128 A 370; Vivien v. Corbin, 30 
Del. 263, 105 A 711; Cullen v. Veasey, 
27 Del. 537, 89 A 741; Derrickson v. 
Harrington, (Super.) 138 A 645; Til- 
den v. Stevenson, (Super.) 132 A 739. 


D. C.—Lane v. U. S., 48 App. 547; 
Garfield v.00... S.,. 01, App Seas. Dons 
aldson v. Wright, 7 App. 45. 


Fla.—Atlantic Coast Line R. Co. v. 
State, 94 Bla. 120) 113° S; 665; 114 S 
456; Hummell v. Harrington, 92 Fla. 
87, 109 S 320; Brown v. Avery, 63 Fla. 
355, 58 S 34, AnnCas1914A 90; Mc- 
Dougal v. Lea, 2 Fla. 532: 

Ga.—Croom v. Bennett, 168 Ga. 178, 
147°SE 560; Sims v. Sims, 162 Ga. 
523, 134 SE 308; Roberts v. State, 14 
Ga. 8, 58 AmD 528;' Petty v, Atlan- 
ta, (A.) 148 SH 747 

Hawaii.—Silverhorn v. Pacific Mut. 
L. Ins. Co., 24 Hawaii 366; Cummins 
v. Cummins, 24 Hawaii 116; Lewers 
& Cooke, Ltd. v. Jones, 23 Hawaii 21. 


*By ORVILLE F.. GRAHAMB (§§ 548-553). 
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tiffs,°° or only as against a part of the defendants,5? 
a demurrer thereto may be sustained as to some and 
overruled as to others. 
held that if several defendants join in a plea, which 
is sufficient as to part but insufficient as to the rest, 
the entire plea is bad on general demurrer.®® 

[§ 543] 7. Admissions*—a. In General. 
murrer to a pleading admits the truth of all material 
and relevant facts that are well pleaded,®® whether 


On the other hand it has been 


A de- 


Ida.—Idaho [Irr. Co. v. Lincoln 
County, 28 Ida. 98, 152 P 1058; Black- 
well v. Kercheval, 27 Ida. 537, 149 
P 1060. 

Tll.— St. Louis Connecting R. Co. v. 
Blumberg, 325 Ill. 387, 156 NE 298; 
Peo. “vei ChicagotR. Com 210" Lilo 
110 NE 386, AnnCas1917B 821; Peo. 
v. Holten, 259 Ill. 219, 102 NE 171; 
Arenz v. Weir, 89 Ill. 25; 
Yocum Licsill. 38%. 

Ind.—Greathouse v. Indianapolis 
School Comrs., 198 Ind. 95, 151 NE 
411; Inland Steel Co. v. Yedinak, 172 
Ind: 423, 87 NE 229, 189 AmSR 389 
[transf 42 Ind. A. 629, 86 NE 503]; 
Chicago, etce., R.. Co. v. Barker, 169 
Ind. 670, 83 NE 369, 17 LRANS 542, 
14 AnnCas 375 [transf 40 Ind. A. 256, 
81 NE 1179 mem]; Barnard v. Sher- 
ley, 135 Ind. 547, 34 NE 600, 35 NE 
117, 41 AmSR 454, 24 LRA 568; Cut- 
ler v. Cox, 2 Blackf. 178, 18 AmD 152; 
Huntington v. Sonken, (A.) 165 NE 
449; Kash v. Huncheon, 1 Ind. A. 361, 
27 NE 645. 

Ind. T.—Brown v. Gorman, 7 Ind. 
T. 749, 104 SW 1165. 

Iowa.—Western Asphalt Pav. Corp. 
v. Marshalltown, 2083 Iowa 1324, 214 
NW 687; Snouffer v. Tipton, 161 Iowa 
223,, 142 NW. (97, LRAI9I5B™ 1735 
American Trading, ete., Co. v. Gott- 
stein, 123 Iowa 267, 98 NW 770, 101 
AmSR 319; Harkins v. Edwards, 1 
Iowa 426. : 

Kan.—Asling v. McAllister-Fitzger- 
ald Lumber Co., 120 Kan. 455, 244 P 
16, 46 ALR 1127; Miller v. Miller, 
VA Ge EAM 2 Oy 229 ees ok 

Ky.—Schwartz v. Prudential Ins. 
Co. 220 Ky. 823> 14 Siw (2a) ses 
Axton-Fisher Tobacco Co. v. Evening 
Post Co., 169 Ky. 64, 183 SW 269, 
LRAI916E 667, AnnCasl918B 560; 
O’Connell v. Merchants’, ete., Dist. 
Tel. Co., 167 Ky. 468, 180 SW 845, 
LRAI1916D 508; Lewis v. Bowling 
Green R. Co., 147 Ky. 460, 144 SW 377, 
39 LRANS 929; Newport Sand Bank 
Co. v. Monarch Sand Min. Co., 144 Ky. 
7,137 SW 784, 34 LRANS 1040; Ben- 
nett v. Bennett, 137 Ky. 17, 121 SW 
495, AnnCas1912A 407; Smith v. 
Southern R. Co., 136 Ky. 162, 123 SW 
678, 26 LRANS 927; Spring Garden 
Ins. Co. v. Imperial Tobacco Co., 132 
Ky. -7,. 116 SW 234, 136 AmSR 64, 
20 LRANS 277; Prather v. Prather, 
13 Ky. Op. 6386. 

La.—Mahoney v. Perkins, 166 La. 
730, 117 S 810; BHulalie v. Long, 9 
La. Ann. 9; Adams V. Moulton, McG. 
Doullut v. Smith, 3 La. A. (Or- 
leans) 5; Adams v. Bell Motors, Ine., 
9 La. A. 441, 121 S 345; Carr v. Crow, 
10 La. A. 237, 120 S 783; Crais”* v. 
Castaing, 6 La. A. 144. 

Me.—Armour Fertilizer Co. v. Tut- 
tle, 126 Me. 423, 139 A 225; Brown v. 
Rhoades, 126 Me. 186, 137 A 58, 53 
ALR 834; Hone v. Presque Isle Wa- 
ter Co. 104 Me. 217, 71..A) 7695P27 
Ton 1021; State v. Peck, 58 Me: 


Md.—sSpeed v. Bailey, 153 Md. 655, 
139 A 534; Riley v. Woodall, 145 Md. 
125, 125 A 503; Zeller v. Silverman, 
143 Md. 339, 122 A 255; Neale v. Clau- 
tice: “7 Harrie do Sule 

Mass.—Clarke v. Clarke, 262 Mass. 
297, 159 NE 750; Davis v. New Eng- 
land R. Pub. Co., 203 Mass. 470, 89 
NE 565, 133 AmSR 318, 25 LRANS 
1024; Miller v. Aldrich, 202 Mass. 109, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Hanna v. | 


§ 543] 


in reality true or untrue,®° together with annexed | documents*! and exhibits.°? 


88 NE 441, 132 AmSR 480; 
Le Lawrence, 190 Mass. 230, 76 NE 
30. 

Mich.—Barber v. McMicking, 189 
Mich. 266, 155 NW 385; Reid v. Heat- 
er, 184 Mich. 184, 150 NW 842: Heth 
v. Smith, 175 Mich. 328, 141 NW 583; 
Belden v. Blackman, 124 Mich. 667, 
83 NW 616. 

Minn.—Harriet State Bank v. Sam- 
els, 164 Minn. 265, 204 NW 938; 
Klemik v. Henricksen Jewelry Co., 
122 Minn. 380, 142 NW 871; Kosmerl 
v. Snively, 85 Minn. 228, 88 NW 753; 
Griggs v. St. Paul. 9 Minn. 246. 

Miss.—Boyd v. Coleman, 146 Miss. 
449, 111 S 600; Russell v. Hickory, 
124 Miss. 628, 87 S 150; Watts v. 
Watts, 123 Miss. 812, 86 S 353; Mur- 
rell v. Jones, 40 Miss. 565. 

Mo.—State v. Monarch Transfer, 
ete., Co., 20 SW (2d) 60; Mech v. 
Terminal R. Assoc., 18 SW (2d) 510; 
Howard v. St. Joseph Transmission 
Co., 316 Mo. 317, 289 SW 597, 49 ALR 
1034; Eaton v. Wallace, 287 SW 614, 
48 LRA 1291; The Reveille v. Case, 9 
Mo. 502; Birdsong v. Jones, (A.) 8 
SW (2d) 98. 

Mont.—Saling v. Flesch, 277 P 612; 
Toomey v. Penwell, 76 Mont. 166, 245 
P 943, 45 ALR‘ 993; Colvill v. Fox, 51 
Mont. 72, 149 P 496, LRAI915F 894; 
oie v. Wall, 32 Mont. 219,; 79 P 
1052. 

Nebr.—Dodson v. F. W. Woolworth 
Co., 224 NW 289; Salsbury v. Lin- 
coln, 220 NW 827; Roper v. Milbourn, 
93 Nebr. 809, 142 NW 792, AnnCas 
Sve 1225; Peo. v. Weston, 3 Nebr. 
312. 

Nev.—Chiatovich v. Mercer, 48 Nev. 
344, 232 P 215; Miller v. Walser, 42 
Nev. 497, 181 P 437; Knox y. Kear- 
ney, 37 Nev. 393, 142 P 526; Tiede- 
mann y. Tiedemann, 36 Nev. 494, 137 
P 824; Levy v. Ryland, 32 Nev. 460, 
TOSENE S905: 

N. H.—Piper v. Boston, etc., R. Co., 
15. N: H. 228,-72 A’ 1024; Pearson V. 
Tower, 55 N. H. 36. 

N. J.—Ahlemeyer v. Miller, 103 N. 
ee wOldesbad Ayb43 Patt) LOQ Ns J.” 1. 
54, 131: A 54]; Chism y. Schipper, 51 
N. J. L. 1, 16 A 316, 14 AmSR 668, 2 
LRA 544; Coxe v. Gulick, NOwaNeI eles 
328; Ingersoll v. Hahne, 88 N. J. Ka. 
222, ave A 1030. 

N. M.—Elephant Butte Alfalfa As- 
soc. v. Rouault, 262 P 185; Jackson 
v. State Tax Commn., 29 N. M. 561, 
224 P 482; Abreu v. > State Tax 
Commn., 29 N..M. 554, 224 P 479; 
State v. Superior Lumber, etc., Co., 
23 Nv M. 606, 170 P 58; De Vigil v. 
Stroup, 15 N. "M. 544, 110 P 830. 

N. Y.—-Peo. v. Hudson River Con- 
necting R. Corp., 228 N. Y. 203, 126 
NE 801 [certiorari den 254 U. S. 631 
mem, 41 SCt 7 mem, 65 L. ed. 447 
mem]; Dodd v. Anderson, 197 N. Y. 
466, 90 NE 1137, 27 LRANS 336, 18 
AnnCas 138; Dieterich v. Fargo, 194 
Nobo) 87 NE 518, 22 LRANS 696; 
Lord v. Equitable L. Assur. Soc., 194 
N. Y. 212, 87 NE 443, 22 LRANS 420; 
Lange v. Benedict, 73 N.Y. 12, 29 
AmR 80; Kinnier v. Kinnier, 45 N. 
Wii aed; 6 AmR 132 {aff 58 Barb. 424 
(aff 53 Barb. 454, 3 AbbPrNS 425, 35 
HowPr 66)]; Hoyt v. Great Amer- 
ican Ins. Co., 201 App. Div. 352, ane 
NYS 449; St. Louis Sav. Assoc. V. 
O’Brien, 51 Hun 45, 8 NYS 764; Bell 
v. Yates, 33 Barb. 627; Bishop v. Em- 
pire Transp. Co...3 N. Y. Super. 99; 
Tracey v. Sullivan, 131 Misc. 553, 228 
NYS 231; Groesbeeck v. Dunscomb, 
41 HowPr 302. 

N. C.—C. I. T. Corporation v. Drake, 
147 SE 821; Sawyer v. Slack, 196 N. 
C. 697, 146 SE 864; Goins v. Sargent, 
196 N. C. 478, 146 ‘SE 131; Poythress 
v. Durham, etc., RinCor 148 N.C. 391, 
62 SE 515, 18 LRANS’ 427; Sloan v. 
Carolina Cent. R. Co., 126 N.C 487, 
36 SH 21. 

N. D.—Gallagher v. Great North- 
ern R. Co., 55 N. D. 211, 212 NW 839; 
Dunn yv. Hughes, 54 N. D. 814, 211 
NW 594; Martinson v. Freeberg, 44 


French 
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N.' D: 363, 175’ NW 618; McCue v. 
Equity Co-op. Pub. Co., 39 N. D. 190, 
167 NW 225; Foster County Impl. Co. 
Ve omic, tao Na Da lyioy) Laon IN Wal OOS: 

Oh.—State v. Industrial Comman., 
116 Oh. St. 67, 156 NE.107; State v. 
Exhibitors’, ete., Assoc., 115 Oh. St. 
34, 151 NE 768; State v. Ford Motor 
Con dla tOhy (St. 22 livieh bide IN Ba ede Le 
Inglis v. Pontius, 102 Oh. St. 140, 131 
NE 509; National Surety Co. v. Mans- 
field Lumber Co., (A.) 167 NE 691; 
Nunn vy. Boal, 29 Oh. A. 141, 162 NE 


724; Murdoch Coal Co. v. Stearns 
Coal, ete) Co." 26), Oh. Cin Cte NaS: 
417; State v. Bigbee, 20 OhNPNS 
ie State v. Fronizer, 8 OhNPNS 


Okl.—Shaw v. Grumbine, 278 P 
311; Hall v. Smith, 126 Okl. 206, 259 
P 5387; Flesher v. Callahan, 32 Okl. 
283, 122 P 489; State Bank v. Mad- 
dox, 4 Okl. 583, 46 P 563. 

Or.—Rosentreter v. Clackamas 
County, 127-Or. 531, 273 P 326; Dant 
Wa iercey sd 22, Or eeoSigy 5p... e603); 
Hoffman v. Toft, 70 Or. 488, 142 P 
365, 52 LRANS 944; Johnson v. Crook 
County, 53% Or! 329;) 100..P.-294;,5433 
AmSR 834; Wilson v. Salem, 24 Or. 
504, 34 P 9, 691. 

Pa.—In re Pfeil, 287 Pa. 21, 134 A 
385; Lackawanna Mills v. Scranton 
Gas, etc., Co., 277 Pa. 181, 120 A 814; 


Com. v. O’Donnell, 188 Pa. 14, 41 A 
341; Keefer v. Lancaster Intellegen- 
cer, ete., 6 Pa. Dist. & Co. 738, 476; 


McCormick y. Armstrong, 19 Pa. Dist. 
He Hempstead v. Hustead, 43 Pa. Co. 
5 


Philippine.—El1 Debate v. Topacio, 
44 Philippine 278; De la Cruz v. Fa- 
bie, 35 Philippine 144; Fressel v. 
Chaco, 34 Philippine 122; Cuyugan 
v. Santos, 34 Philippine 100; Alzua 
v. Johnson, 21 Philippine 308, 350 [cit 
Cyc]; Govt. v. Standard Oil Co., 20 
Philippine 30; Atlantic, ete., Co. v. 
Govt., 10 Philippine 166. 

Porto Rico.—Morales v. Renta, 6 
Porto Rico Fed. 298; Arraras v. Fi- 
gueroa, 29 Porto Rico 813; Amadeo 
v. Robledo, 29 Porto Rico 592; Wood- 
bridge v. Diaz, 28 Porto Rico 811; 
Ponce v. Vendrell, 28 Porto Rico 306; 
Bestard v.—Serralles, 27 Porto Rico 


456; Carlo v. Ferrer, 27 Porto Rico 
203; G6mez v. Nussa, 13 Porto Rico 
295; Delgado v. Porto Rico, 7 Porto 


Rico 401. 

R. I.—Riding v. Travelers’ Ins. Co., 
48 R. I. 433, 1388 A 186; Bowden v. 
Ide, 115 A 567; Collette v. Page, 44 
R. I. 26, 114 A 136, 18 ALR 74; Newell 
v. Franklin, 30 R. I. 258, 74 A 1009. 

S. C.—Shockley v. Wickliffe, 150 S. 
C. 476, 148 SE 476; Dunn v. Chap- 
man, 149 S. C. 1638, 146 SE 818; Dan- 
iels v. Berry, 148 S. C. 446, 146 SH 
420; Davis v. Davis, 144'S..C. 205, 
142 SE 496; Black v. State Co., 93 
S. C. 467, 77 SE 51, AnnCas1914C 989; 
Tarver v. Garlington, 27 S. C. 107, 
2 SE 846, 13 AmSR 628; O’Driscol v. 
McBurney, 4 S. C. L. 451 

Ss. D.—Saunders v. Farmers’, 
Nat. Bank, 226 NW 583; Spotts v. 
Wolf, 220 NW 495; Johnson v. Potts, 
51 S. D.: 6338, 216 NW 366; Mee v. 
Hirning, (45,8. D582; 189! N. W.. 675, 
677 [cit Cye]; Sioux Falls Sav. Bank 
v. Minnehaha County, 29 S. D. 146, 
135 NW 689, AnnCas1914D 910. 

Tenn.—Carmichael v. J. C. Mahan 
Motor Co., 157 Tenn. 613, 11 SW 
(2d) 672; Purnell v. Morton Live 
Stock Co., 156 Tenn. 383, 1 SW (2d) 
1013; Alexander v. Elkins, 132 Tenn. 
663, 179 SW 310, LRA1916C 261; Mul- 
lins v. Jones, 1 Head 517; Trezevant 
v. McNeal, 2 Humphr. 352; Clemons 
v. Illinois Cent. R. Co., 5 Tenn. Civ. 
A. 360. 

Tex.—Lambeth vy. Turner, 1 Tex. 
364; Johnson v. Taylor, (Civ. A.) 9 
SW (2d) 468; Lee v. Galena-Signal 
OMS Con, (Civ, AS 8 SW 2d) 710515 
Honaker vy. Guffey Petroleum Co., 
(Civ. A.) 294 SW 259; Cooney v. 
Isaacks, (Civ. A.) 173 SW 901; Dib- 


etc., 
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The rule admits, not 


rell v. Coleman, (Civ. A.) 172 SW 550; 

Jackson v. Browning, i Tex. A. Civ. 
Cas. § 605 

Utah.—Kramer v. Pixton, 268 P 
1029; Morgan v. Child, 61 Utah 448, 
213 P 177; Neilson v. San Pete Coun- 
ty, 40 Utah 560, 123 P 334; Reams v. 
Taylor,, 81) Utah °283;, $7 P1089; 8 
LRANS 436. 

Vt.—Straw v. Mower, 99 Vt. 56, 130 
A, 687;° New York Cent. R.. Co. v: 
Clark, 92 Vt. 375, 104 A 348; Morgan 
v. Stowe, 92 Vt. 338, 104 A 339, LRA 
1918F 1000; Matthews v. Tower, 39 
Me 433; Marshall v. Aiken, 25 Vt. 

Va.—State Highway Comr. v. York- 
town Ice, etc., Corp., 147 SE 239; Dob- 
bins v. Pettigrew, 150 Va. 375, 143 SE 
736; Bragg v. Ives, 149 Va. 482, 140 
SE 656; Equitable L. Assur. Soc. v. 
Kitts, 109 Va. 105, 63 SH 455. 

Wash.—State v. Smith, 149 Wash. 
LisveL0ue s0Cr UsStateav. Savidge, 144 
Wash. 302, 258 P1; Ament v. Bick- 
ford, 139 Wash. 494, 247 P 952; State 
v. Caruso, 137 Wash. 519, 248 P 14; 
Soule v. Seattle, 6 Wash. 315, 33 P 
384, 1080. 

W. Va.—Round Bottom Coal, 
Co. vy. Ben Franklin Coal Co., 88 W 
Va. 259, 106 SE 716; Jarrett v. Os- 
borne, 84 W. Va. 559, 101 SE 162; 
Columbia Gas, etc., Co. v. Moore, 81 
W. Va. 164, 938 SE 1051; Picken v. 
Kniseley, 36 W. Va. 794, 15 SE 997. 

Wis.—Petfalski v. Winkel Garage 
Co., 190 Wis. 64, 208 NW 893; Chip- 
pewa Power Co. v. Wisconsin R. 
Commn., 188 Wis. 246, 205 NW 900; 
Le Blond v. Peshtigo, 140 Wis. 604, 
123 NW 157, 25 LRANS 511; Chicago, 
etc., R. Co. v. Douglas County, 134 
Wis. 197, 114 NW 511, 14 LRANS 
1074; Lewis v. Stout, 22 Wis. 234. 

Wyo. —Smith v. Gorsuch, 36 Wyo. 
430, 256 P 664; Kutcher v. Post Print- 
ing, Coi,, 23 Wyo. 173, L472 bl T1499 
PP: 552;, Williams. v.°.Union Pac. ie. 
Co., 20 Wyo. 392, 124 P 505; State 
v. Irvine, 14 Wyo. 318, 84 P 90. 

Ont.—Ottawa Bank v. Roxborough, 
18. Ont. L. 511, 13 OntWR 1175; Hol- 
lender vy. ¥Ffoulkes, 26 Ont. 61. 

[a] An allegation of fact on in- 
formation and belief is admitted by 
demurrer, but an allegation of infor- 
mation and belief admits only that 
the pleader is so informed and be- 
lieves. McCarter v. Pitman, etc., Gas 
Co., 74 N. J. Hq. 255, 69 A 211; Corry 
v. Barre Granite, ete., Co; 91 Vt. 413, 
101 A 38; Bancroft v. Vail, 91 Vt. 266, 
CR) ek 1014; Wetmore, etc., ’Granite Co. 
a Bertoli, 87 Vt. 257, 88 A 898. 

{b] Demurrer ore tenus (supra § 
517) admits the truth of the allega- 
tions of the pleading demurred to. 
McKinney v. Sutphin, 196 N. C. 318, 
145 SH 621; Greene v. Jackson, 190 
N.C. 789,130 SE 7823 Horney. v. 
Mills, 189 N.C. 724, 128 SE 324; Lock- 
hart v. Parker, 189 N. C. 138, 126 SE 
313; Hayman v. Davis, 182 N. C. 563,, 
109 SE 554; North Carolina Public 
Serv. Co. v. Southern Power Co., 179 
N..C. 18, 101 SE 593, 12 ALR 304. 

{c] Identity of counts.—(1) An 
averment that the cause of action set 
up in one count is the same as that 
alleged in another is deemed an aver- 
ment of fact which is admitted by de- 
murrer. Britzell v. Fryberger, 2 Ind. 
176. (2) But it has been held that 
an averment in a replication that the 
cause of action alleged in the 
amended declaration is the same as 
those in the original declaration is 
a conclusion of law which is not ad- 
mitted on demurrer. Fish v. Farwell, 
160 Ill. 236, 43 NE 367. 

[ad] Indivisible judicial admission. 
—McCoy v. Joron, 61 Que. Super. 397. 

60. Kerlec’s Succ., 155 La. 513, 99 
S 422; St. Louis-San Francisco R. 
Co. v. ‘Stuckwish, (Okl.) 279 P 683. 


os Ms 


B She Kerlec’s Suce., 155 La. 513, 99 
62. Coast Engine, etc., Co. v. Bar- 


bee, (Or.) 279 P 264. 
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only facts alleged as true positively, but also the 
truth of denials,®? and facets alleged in anticipation 


of a defense.** 


[§ 544] b. Matters Admitted. Matters 
admitted are ultimate 


well pleaded and therefore 


63. Carr v. Bosworth, 68 Iowa 669, 
27 NW 913; McGowan v. People’s 
Bank, 185 Ky. 20; 213) SiWi- 019. 

64. Lehman vy. Sutter, 60 Mont. 97, 
LOS PAT00. Krankl v. Bailey, ob Or. 
285, 50 P 186. But see Barnes v. 
Jones, 139 Miss. 675, 705, 103 S 7738, 
43 ALR 673 (“This mere recital of 
an alleged claim or defense of the 
appellee was mere surplusage and 
wholly immaterial, and is not an 
averment of the existence of a fact 
which is admitted by the demurrer’’). 

65. Peo. v. Corder, 82 Colo. 318, 
259 P 613; Riley v. Inter State Busi- 
ness Men’s Acc. Assoc., 177 Iowa 449, 
159 NW 203; State v. Hackley, 124 
La. 854, 50 is 772; Wall v. Royal In- 


demn Co., (Tex. Civ. AS) 29.9) “Siw: 
319. 
[a] Reason for rule.—“Our sys- 


tem of pleading is a fact system, and 
requires the parties to state truly 
and frankly the facts upon which 
they rely for their action or defense. 
It does not allow, on the one hand, 
the statement of legal conclusions, 
nor, on the other hand, the statement 
of evidence of facts. The pleading 
should state ultimate facts, and not 
the evidence of such facts. a 
This makes the rule on what demur- 
rer admits somewhat difficult of ap- 
plication. The demurrer will not 
admit a pure conclusion, and the 
pleader may not plead his evidence. 
All that the demurrer can ever ad- 
mit, then, is something which states 
ultimate facts, as distinguished ei- 
' ther from legal conclusions or a set- 
ting out of the evidence to prove 
them.” Riley v. Inter State Business 
Men’s Acc. Assoc., 177 Iowa 449, 456, 
159 NW 203. 

[b] “Ultimate facts are nothing 
more than issuable, constitutive or 
traversable facts essential to the 
statement of the cause of action.” 
Musser v. Musser, 281 Mo. 649, 664, 
221 SW 46. 

Form of allegations generally see 
supra §§ 85-1038. 

66. Bushman v. Barlow, (Mo.) 15 
SW (2d) 329; Meek v. Hurst, 223 Mo. 
688, 122 SW 1022, 135 AmSR 531; 
Kittinger v. Buffalo Tract. Co., 160 
NDS YR 87, 564° NE LOSt. 

67. U. S.—Maryland Fidelity, etc., 
Co. v. Charleston Nat. Banking As- 
soc., 267 Fed. 367; In re Putman, 193 
Fed. 464. 

Ala.—Chambless vy, Kennamer, 214 
Ala. 293, 107 S 908; ‘State v. Pensa- 
cola, ete., SS. Co., 200 Ala. 144, 75 S 
892; Bspalla v. Mobile County, 15 Ala. 
A. 443, 73 S 761 [rev on other grounds 
200 Ala. 410, 76 S 2]. 

Ariz.—Arizona Mine Supply Co. v. 
Bolman, 15 Ariz. 504, 140 P 490. 

Ark.—Louisville Silo, ete., Co. v. 
Thweatt, 174 Ark. 437, 295 SW 710. 

Cal.—Lang v. Lang, 182 Cal. 765, 
190 P 181 

Conn.—Biy v. Bugbee, 90 Conn. 584 
98 A 121, LRA1916F 910. 

Fla.—Sewell v. Huffstetler, 83 Fla. 
629,-93 S 162. 

Ga.—Munford v. Peeples, 152 Ga. 
31, 108 SE 454. 

Ill.—Witkowsky v. Affeld, 283 Ill. 
557, 119 NE 6380; Greenys v. Jonalis, 
244 Ill. A. 78; Farmers Bank v. Ryan, 
223 Ill. A. 491. 

Ind.—Leonard v. Terre Haute, 48 
Ind. A. 104, 93 NE 872. 

Iowa.—Codner v. Central Credit 
Rating Agency, 161 NW 657; Barz 
v. Sawyer, 159 Iowa 481, 141 NW 319. 

Ka n.—Harper Ai Topeka, 92 Kan. 
11, 139 P 1018, 51 LRANS 1032. 

Ky.—Darnaby v. Furlong, 216 Ky. 
475, 287 SW 913; Darnell v. Equity 
L. Ins. Co., 179 Ky. 465, 200 SW 967. 

Mass.—Willett v. Herrick, 242 Mass. 
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facts,®*® or facts necessary to the framing of the is- 
sues,°® along with the specific allegations relevant 


thereto,®” and any facts that can be reasonably or 


which are 
leged.** 


471, 136 NE 366. 

Mo.—Harrison, ete., County Drain. 
Dist. v. Trail Creek Tp., 317 Mo. 933. 
297 SW 1. 

N. H.—State v. Boston, etc., R. Co., 
TS INGMELS 3 2g APA “5 42, 

Vi Pitman, Tete, 
Gas Co., 74 N. J. Hq. 255, 69 A 211. 

N. Y.—Beresford v. Donaldson, 54 
Mise. 138, 103 NYS 600. 

N. C.—Pilot Real Est. Co. v. Fowler, 
LOWEN. 5s 616, 132 Sit) 575. 

Oh.—Green v. Carter, 28 Oh. A. 
492, 162 NE 814. 

Okl.—Adams y. Hoskins, 96 OkIl. 
239, 221 P 728. 

Or.—Skyles v. Kincaid, 124 Or. 443, 
264 P 432; Cole v. Seaside, 80 Or. 73 
156 B.-569. 

S. D.—Silvander v. Molthan, 44 S. 
D. 322, 1883 NW 970; Shaw v. Hamlin 
County Cit AG tyes ‘Se Ds 49, 129 NW 
07. 

. Tenn.—Patterson v. Washington 
County, 136 Tenn. 60, 188 SW 613. 

Tex.—Snow v. Cook, (Civ. A.) 278 
SW 520; Zucht v. King, (Civ. A.) 225 
SW 267 [certiorari den 257 U. S. 650 
mem, 46 SCt 53 mem, 66 L. ed. 416 
mem Jj. 

Utah.—State v. Rolio, 262 P 987. 

Wis.—State v. Lechner, 187 Wis. 
405, 204 NW 478; State v. Howard W. 
arene Ing, 181. Wis. 76, 194 NW 


68. U. S.—Dennison Mfg. Co. v. 
Thomas Mfg. Co., 94 Fed. 651; Amory 
vi luawrence, 1.9R. Cas.) No. 336, 3 
Clift 523: 

Ark.—Watson v. Poindexter, 176 
Ark. 1065, 5 SW (2d) 299; Brown v. 
Arkansas Cent. Power Co., 174 Ark. 
177, 294 SW 709; Tennessee L., etc 
Ins. Co. v. Ford, UT 2 eA 1098, 293 
SW 389. 

Colo.—Dygert v. Clem, 26 Colo. A. 
286, 143 P 823. 

Conn.—Bliot’s App., 74 Conn. 586, 
51 A 558. 

Del.—Bavarian Brewing Co. v. Ret- 
kowski, 31 Del. 225, 113 A 908; Stratt- 
ner v. ‘Wilmington qity Electric Co; 
19 Del, 453, 53 A 436 

Fla._—Barbee Ws Jacksonville, 
Road Co., 6 Fla. 262. 

Ga.—Fulcher v. Royal, 55 Ga. 68. 

Ind.—Union Tract. Co. v. Alstadt, 
195 Ind. 389, 148 NE 879; Rochester 
Bridge Co. v. McNeill, 188 Ind. 432, 
122 NE 662; Goshen Milling Co. v. 
Bailey, 186 Ind. 377, 114 NE 869; 
Cleveland, etc., R. Co. v. Perkins, 171 
Ind. 307, 86 NE 405; Malott v. Sam- 
ple, 164 Ind. 645, 74 NE 245; Webb 
v. Citizens’ Nat. Bank, (A.) 115 NE 
799; Domestic Block Coal Co. v. Hol- 
den, 56 Ind. A. 634, 103 NE 73. 

Ky.—Calloway vy. Bryant, 204 Ky. 
160, 268 SW 687. 

Minn.—Harriet State Bank  v. 
Samels, 164 Minn. 265, 204 NW 938; 
Colby v. Street, 146 Minn. 290, 178 
NW 599; Klemik v.  Henricksen 
Jewelry Co., 122 Minn. 380, 142 NW 
8715 Preiss v..Zins, 122 Minn. 441, 142 
NW 822; Bena Townsite Co. v. Sauve, 
104 Minn. 472, 116 ae 947. 

Mo. —Ander son Inter-River 
Drain., etc., Dist., 309": Mo. 189, 274 SwW 
448; Martin v. Ray County Coal Co 
288 Mo, 241, 282 SW 149; Millspaugh 
v. Akin, (A.) 299 SW 596; Fox v. Jop- 
lin, (A.) 297 SW 449; Zeitinger v. 
Steinberg, (A.) 277 SW 9538; Grobe v. 
Energy Coal, ete., Co., 217 Mo. A. 354, 
275 SW 67; Weller v. Missouri Lum- 
eee ete., Co., 176 Mo. A. 243, 161 SW 
Mont.—Friedrichsen v. Cobb, 275 P 
267; State v. Butte Electric, etc., Co., 
43 Mont. 118, 115 P 44. 

Nebr.—Dailey v. Burlington, etc., R. 
Co., 58 Nebr. 396, 78 NW 722. 

N. Y.—Lamb v. Cheney, 227 N. Y. 


etc., 


necessarily inferred or presumed from facts al- 
Specific averments of matters are admitted 


418, 125 NE 817; Clark v. West, 193 
N. Y. 349, 86 NE 1; Blum v. Whitney, 
L85N. Yor282) 77 IND 1590 Prizesave 
Sun Printing, ete., Assoc., 179 N. Y. 
144, 71 NE 739, 103 AmSR 841, 66 
LRA 612, 1 AnnCas 326; Wenk v. 
New York, 171 N. Y. 607, 64 NE 509; 
Roberson v. Rochester Folding-Box 
CO.,2 ATES NY 15 3,830 ON FA So 
AmSR 828, 59 LRA 478; Ahrens v. 
Jones, 169 N. Y. 555, 62 NE 666, 88 
AmSR 620; Greeff v. Equitable L. As- 
surit Soest 160) 2N5 LYAL9 Ab 4 SIN Baie 
73 AmSR 659, 46 LRA 288; Moss v. 
Cohen, 158 N. Y. 240, 53 NE 8; Milli- 
ken v. Western Union Tel. Co., 110 
INSP 403918 SNE 25 45 el LR Age Sites 
International Fuel, etc., Corp. v. Don- 
ner Steel Co., 221 App. Div. 253, 223 
NYS 110, 224 NYS 823; Moore v. Bon- 
bright, 202 App. Div. 281, 195 NYS 
854; Strong v. Dutcher, 186 App. Div. 
307, 174 NYS 352; Turner v. National 
Surety Co., 176 App. Div. 219, 163 NYS 
1; Treacy v. Realty Associates, 168 
App. Div. 1, 153 NYS 795; McCarthy 
v. Heiselman, 140 App. Div. 240, 125 
NYS 13; Ellis v. Keeler, 126 App. Div. 
343, 110 NYS 542; Lesser v. Brad- 
ford Realty Co., 116 App. Div. 212, 101 
NYS 571; Ellsworth v. Franklin Coun- 
ty Agricultural Soc., 99 App. Div. 
119, 91 NYS 1040; Hall v. Gilman, 77 


App. Div. 458, 79 NYS 3038; Albany 
Belting, etc., Co. v. Grell, 67 App. 
Div. 81, 73 NYS 580; Swan v. Mu- 


tual Reserve Fund Life Assoc., 20 
App. Div. 255, 46 NYS 841 [aff 155 
N. Y. 9, 49 NE 258]; Dougan v. Evans- 
ville, etc., R. Co., 15 App. Div. 483, 
44 NYS 503; Krauss v. Brunett, 73 
Misc. 428, 130 NYS 1086; Greene v. 
Mercantile Trust Co., 60 Mise. 189, 
111 NYS 802 [aff 128 App. Div. 914 
mem, 112 NYS 1131 mem]; Tepfer vy. 
Ideal Gas, etc., Co., 58 Mise. 396, 109 
NYS 664; Wright v. Glen Tel. Co., 
48 Mise. 192, 95 NYS 101 [aff 112 
App. Div. 745, 99 NYS 85]; O’Connor 
v. Virginia Pass., ete., Co., 46 Misc. 
530, 92 NYS 525; Kellner v. Kener, 
166 NYS 896; McCarthy v. Fitzger 
ald, 139 NYS 950. 

N. C.—Yarborough vy. North Care- 
lina Park Commn., 196 N. C. 284, 145 


SE 563; Ballinger’ v. Thomas, 195 N. 
Cr 517, 142 SE 761; Van Kempen Wis 
Latham, LOB MINS 389 142. SHisZee 


Way v. Ramsey, 192 N. C. 549; 135 SE 
454; Hurwitz v. Carolina Sand, ete., 
Co. LU9TON! C2'6300 182 SEN6TT: White- 
head y. Carolina Tel., etc., Co, 190 N. 
CALS, 129° Sh 602; Manning v. At- 
lantic, etc., R. Co., 188 N. C. 648, 125 
SE 555; Broad St. Bank v. Golds- 
boro Nat. Bank, 183 N. C. 463, 112 SE 
11, 22 ALR 1124; McGhee v. Nor- 
folk, elen Re \Comulais Ne Ox 42, Go 
SE 912, "24 LRANS Ala 9' 
Western Union Tel. Co.,. i 
489, 49 SEH 165, 103 AmSR 955, 67 
LRA 985. 

N. D.—Torgerson v. Minneapolis, 
eu R. Co., 49 N. D. 1096, 194 NW 

Oh.—Swanson v. Comrs., 4 Oh. A. 
437, 238 Oh.’ Cir. Cts N:_S: 152% ilier, 
ete. Mfg. Co. v. Laidlaw- Dunn- Gor- 
don Co., 4 ORNPNS 554. 

Ok. — Shaw v. Grumbine, 278 P 311; 
State v. Sheldon, 135 Okl. 278, 276 Pp 
468; Wilson v. Hornecker, 119 Okl. 
120," 249P) 3175, “Smith iv.) Pace. iy 
Okl. 223, 246 P 217; Myers v. Har- 
ness, 116 Okl. 268, 244 P 1109; St. 
Louis, ‘ete:, IR. Cox ev. Bateman, 112 
Ok. 86, 240 P 110; Horner v. Cudahy 
Oil Co., 109 Ok1. 33, 234 P 350; Folson 
vy. Mid-Continent I. Ins. Co.; 94 Oki 
181, 221 P 486; Matthews v. Okla- 
homa Pub. Co:; 219 P 947; Hughes v. 
Martin, 81 Oki. 89, 196 P 951; Jack- 
son v. Moore, 79 Ok1. 59, 191 P 590; 
Oklahoma Sash, ete., Co. v. Amer- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 


, 


Jaffe v. Weld, 132 NYS 505; 


an 
‘ment and an exhibit, the latter con- 
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even though they are contradicted by general aver- 
ments,®° but they are not admitted if they are incon- 
sistent with the entire circumstances surrounding the 
ease.7° A demurrer admits jurisdictional facts,7 if 
well as facts alleged 


2 


they are properly pleaded,*? as 


as error in a suit to vacate a former judgment.7? 
a demurrer admits that the pleading demurred to is 
properly filed,** and if the ground for demurrer is a 
misjoinder of causes of action, the demurrer concedes 
that the complaint states two or more good causes of 
Facts upon which an estoppel arises are 
admitted by demurrer,’® and also facts alleged by the 
pleader which the party demurring is estopped to 
aver;’* but not facts which the pleader, as appears 
by the pleading filed, is estopped to aver."§ 


action.7® 


ican Bonding Co., 67 Okl. 244, 153 P 
1151, 170 P 511; Anderson v. Kel- 
ley, 57 Okl. 109, 156 P 1167; Flesher v. 
Callahan, 32 Okl. 283, 122 P 489; 
Smith-Wogan Hardware, etc., Co. v. 
Jos. W. Moon Buggy Co., 26 Okl. 161, 
108 P 1108. 

Or.—Fisher v. Collver, 121 Or. 173, 
254 P 815; Marshall v. Marshall, 98 
Or. 500, 194 P 425; Oregon Home 
Builders v. EHisman, 88 Or. 611, 172 
P114; Wills v. Nehalem Coal Co., 52 
Or. 70, 96. P 528) 

Ss. C—Simkins vy. Western Union 
Tel. Co.,97 S.C: 413, 81 SE 657. 

S. D.—Mee v. Hirning, 45 S. D. 582, 
185 NW 675. 

Tex.—Chipley v. Smith, (Commn. 
A.) 292 SW 209 [rev (Civ. A.) 287 SW 


156]; Wiese v. Becker, (Civ. A.) 294 
SW 991; Leal v. Leal, (Civ. A.) 291 
SW 340; Bain Peanut Co. v. Pinson, 


(Civ. A.) 287 SW 87 [rev on other 
grounds (Commn. A.) 292 SW»208, 294 
SW 536]; Verhalen v. Klein, (Civ. 
A.) 268 SW 975; Berndt v. Kloss, 
(Civ. A.) 263 SW 949; Chapman v. 
Guaranty State Bank, (Civ. A.) 259 
Sw 972 [rev on other grounds 
(Commn. A.) 267 SW 690]; Paggi v. 
Rose Mfg. Co., (Civ. A.) 259 SW 962; 
Landrum v. Turney, (Civ. A.) 289 SW 
366; Turner v. Turner, (Civ. A.) 195 
SW 326; State v. Racine Sattley Co., 
63 Tex. Civ. A. 663, 134 SW 400; 
Ball v. Texarkana Water Corp., (Civ. 
A.) 127 SW 1068; Galveston, etc., R. 
Co. vi, Pigott, 564 Tex: (Civ. A. 367, 
116 SW 841. 

. Utah.—Wright  v. 
Motorcar Co., 53 Utah 176, 
237: 

Vt.—Hyde v. Moffat, 16 Vt. 271. 

W. Va.—Browning v. Browning, 85 
W. Va. 46, 100 SE 860. 

Wis.—Klann v. Minn, 161 Wis. 517, 
154 NW 996; Brown v. Ocean Acc., 
ete., Corp., 153 Wis. 196, 140 NW 
U2 


[a] Restatement of rule.—A plead- 
ing on demurrer is to be ‘‘taken to be 
true, not only with respect to facts 
expressly stated, but also as to all 
facts that can be implied from those 
alleged by reasonable or fair intend- 


Intermountain 
UY (Fla 23 


ment.” Colby v. Street, 146 Minn. 
290, 297, 178 NW 599. d 
- [bb] Liberal construction.—Rea- 


sonable inferences of fact are ad- 
mitted by demurrer inasmuch as the 
court will give a liberal construction 
to a pleading demurred to so that 
facts constituting a cause of action 
may be fairly gathered therefrom. 
Brewer v. Wynne, 154 N. C. 467, 70 
SE 947; Newman v. Okmulgee, 84 
Okl. 147, 202 P 1006. But see Louis- 
ville, etc., R. Co. v. Holland, 164 Ala. 
73, 51 S 365, 137 AmSR 25 (construc- 
tion of a complaint demurred to must 
be most strongly against the pleader). 

Construction of pleadings see su- 
pra §§ 15, 114. 

69. Caldwell 
29 tdand3in 156) P9095 
Hanly, 16 Ind. A. 464, 


v. Mountain Home, 
Williams v. 
45 NE 622; 
Tec Bi 
y. Chartered Bank, 41 Philippine 596, 
605 [cit Cyc]. : 

-[a] .In ,Kentuckyv, where there is 
inconsistency between 2ii aver- 


PLEADING 


in the answer.®! 


So 


On a 


trols, and it, not the averment, is 
admitted. by demurrer. Bush v. Ma- 


deira, 14 B. Mon. 172. 

70. Moton v. Dewell, 13 Oh. Cir. 
CEN. S.18ijiu32) Oh (Cirk i Ct1385.0 See 
Green v. Carter, 28 Oh. A. 492, 162 
NE 814. 

71. Smith v. Southern R. Co., 136 


Ky. 162, 123 SW 678, 26 LRANS 927; 
Littlefield v. Maine Cent. R. Co., 104 
Me. 126, 71 A 657; Leonard v. Bur- 
ton, (Tex. Civ. A.) 11 SW (2d) 668. 

72. Maltin v. Royal Petticoat Co., 
147 NYS 545. 

73. Chapman v. North American L. 
Enis WGox | 21.2) 111], VAs 2389". Burns) -v. 
Stolze, 111 Wash. 392, 191 P 642. 

74. Bobe v. Frowner, 18 Ala. 89; 
Powers v. Bryant, 7 Port. (Ala.) 9; 
Reynolds v. Mandel, 175 Ill. 615, 51 
NE 649; Davis v. Fleming,, (Mo. A.) 
253 SW 798; Lewis v. Hicks, 96 Va. 
91, 30 SE 466. 

75. Walser v. Moran, 42 Nev. 111, 
173 P1149, 180 P 492. 

763. Way-v. Hill, 41S. Di 437-171 
NW 206. 

Willson v. Glenn, 77 Ind. 585. 
Scofield v. McDowell, 47 Iowa 
129; Columbian Granite Co. v. Town- 
send, 74 Vt. 183, 52 A 432. 

79. Douglas v. Coonley, 156 N. Y. 
521, 51 NE 283, 66 AmSR 580; Long 
v. New York, 81_.N. Y. 425; Berg v. 
Bates, 153 App. Div. 12, 1837 NYS 1032; 
National Gum, etc., Co. v. MacCor- 
mack, 124 App. Div. 569, 109 NYS 
286; Eells v. Dumary, 84 App. Div. 
105, 82 NYS 531; Rosenbaum v. New 
York, 59 Miser 305) LOO IN YS) 97415; 
Hooker v. Groom, 148 NYS 268. 

80. Douglas v. Coonley, 156 N. Y. 
521, 51 NE 283, 66 AmSR 580; Long 
v. New York, 81 N. Y. 425; National 
Gum, ete., Co. v. MacCormack, 124 
App. Div. 569, 109 NYS 286; Eells 
v. Dumary, 84 App. Div. 105, 82 NYS 
531;- Rosenbaum v. New York, 59 
Mise. 30, 109 NYS 775; Hooker v. 
Groom, 148 NYS 268. 

Long v. New York, 81 N. Y. 
Eells v. Dumary, 84 App. Div. 
82 NYS 531; Saleeby v. New 
Jersey Cent. R. Co., 40 Misc. 269, 81 
NYS 903. ; 

82. Clark v. Mikesell, 81 Mich. 45, 
45 NW 377; Chicago, etc., R. Co. v. 
Nester, 63 Mich. 657,:30 NW _ 315; 
Ankele v. Blankner, 197 App. Div. 684, 
189 NYS 876 [app dism 232 N. Y. 557 
mem, 134 NE 570 mem]; Delaney v. 
Miller, 84 Hun 244, 32 NYS 505; Barn- 
ard v. Lawyers’ Title Ins. Co., 45 Misc. 
577, 91 NYS 41; Salomon vy. Gleichen- 
haus, 131 NYS 599. 


83. See supra text and notes 65- 
82. 

84. See cases infra this note. 

{a] Particular matters held ad- 


mitted.—(1) Agreement not in writ- 
ing and not to be performed in a 
year. Williamsburgh City F. Ins. Co. 
v. Lichtenstein, 98 Misc. 342, 164 NYS 
345 [aff 176 App. Div. 910 mem, 162 
NYS 1150 mem]. (2) Contestants’ 
objections to probate of will. In re 
Chase, 169 Cal. 625, 147 P 461. (3) 
Justification for administrator’s re- 
quest to sell real estate. Van Pap- 
pelendam v. Thomas, 157 Iowa 358, 
137 NW 952. (4) Proper change of 
beneficiary of insurance policy. Brad- 
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demurrer to a special defense the allegations of the 
answer are admitted,’® as are also the allegations of 
the complaint,®® unless they are sufficiently denied 


The same is true of a demurrer to 


a separate defense.*? 

Applying these rules*? demurrers have been held 
to admit, among other matters,** the following: Bad 
faith;8® basis for reformation of mortgage;*® cir- 
cumstances surrounding making of contract;*? ca- 
pacity of parties to contract;*® consideration for 
contract;®® custom as part of contract;°° dates ;°t 
due care ;°? elements of tort ;°? existence of insurance 
policies ;°* facet of incorporation ;°° facts constituting 
negligence ;°° good faith;®* indorsement of bond and 


ley v. AXtna L. Ins. Co., 183 App. Div. 
146, 170 NYS 349. (5) Publication of 
libel and its malice and falsity. Gus- 
tin v. Evening Press Co., 172 Mich. 
311, 187 NW. 674, AnnCasi1914D 95; 
Englund v. Townley, 43 N. D. 118, 174 
NW 755. : 

[b] Illegality of taxes.—Domestic 
Arts and Science School v. Harding, 
331 Ill. 330,-163) NE. 15: 

[c] Preferential claim against es- 
tate.—Hargrove v. Covington, 139 Ga. 
308, CT SE U2. 

85. Gibbs v. Metcalf, 201 Ky. 594, 
256 SW 1109; State v. Hackley, 124 
La. 854, 50 S 772; Dolbeare v. Bowser, 
254 Mass. 57, 149 NE 626; Hughes 
v. Donlon, 149 Tenn. 506, 261 SW 960. 

86. Gray v. Mewborn, 194 N. C. 
348, 139 SE 695. 

87. Mikusch v. Beeman, 110 Wash. 
658, 188 P 780; Lander State Bank y. 
Nottingham, 37 Wyo. 50, 259 P 181. 

88. Casey v. Harwood, 13 Ky. Op. 


928. 

89. Raiche v. Morrison, 37 Mont. 
244, 95 P 1061; Harbeck v. Harbeck, 
87 Mise. 420, 149 NYS 791 [aff 170 
App. Div. 910 “mem, 154, NYS, 1125 
mem]; St. Lawrence County Nat. 
Bank v. Watkins, 76 Misc. 633, 135 
NYS 461 [rev 153 App. Div. 551, 138 
NYS 116]. 

90. Sleet v. Farmers’ Mut. F. Ins. 
Ga, (sy.) 113 SW 515, 19 URANS 


91. Bulkley v. Norwich, ete. R. 
Co., 81 Conn. 284, 70 A 1021, 129 AmSR 
212; Parliament of Prudent Patri- 
clans v. Marr, 20 App. (D. GC.) 363; 
Patton v. Meddick, (Fla.) 122 S 710. 

92. U.S. v. Missouri-Pac. R. Co., 
213 Fed. 169, 130 CCA 5; Central of 
Georgia R. Co. v. Moore, 200 Ala. 213, 
75 S 971; Valparaiso Lighting Co. 
v. Tyler, 177 Ind. 278, 96 NE 768. 

93. Ala.—Alabama Cons. Coal, etc., 
oe. v. Hammond, 156 Ala. 253, 47 S 

Ark.—Missouri Pac. R. Co. v. Hobbs, 
178 Ark. 1146, 13 SW (2d) 610. 

Cal.—Monsch vy. Pellissier, 187 Cal. 
790, 204 P 224. : 

Ill.—Cohen v. Chicago, ete., R. Co., 
Ze ou Ll AGG. 

N. Y.—Morrell v. Brooklyn Bor- 
ough Gas Co., 113 Misc. 65, 184 NYS 
651 [aff 195 App. Div: 1, 185 NYS 883 
(rev on other grounds 231 N. Y. 398, 
132, NE 129)]. 

Wis.—Flood v. Pabst Brewing Co., 
158 Wis. 685, 149 NW 492; Flood v. 
Pabst Brewing Co., 158 Wis. 626, 149 
NW 489, LRA1916F 1101. 

94. Canfield v. Newman, (Tex. Civ. 
A.) 265 SW 1052. 

95. Taylor Coal Co. v. Ohio County 
Drain. Comrs., 189 Ky. 793, 225 Sw 
368; Hillsboro v. Public Serv. Commn., 
WU AOre 20) Lot Voll 92) IP 39 0r 
Bain Peanut Co. v. Pinson, (Tex. Civ. 
A.) 287 SW 87 [rev on other grounds 


nee A.) 292 SW 208, 294 SW 
96. Hudson v. Terre Haute, (Ind. 


A.) 164 NE 502; J. W. Turner Impr. 
Co. v. Des Moines, 155 Iowa 592, 136 
NW 656; Herbert v. Parham, 88 S. C. 
410, 70 SE 1088. 

97. Union Trust Co. v. Wilson, 182 
N. C. 166, 108 SHE 500. 
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mortgage;°* insanity;°® intention; lack of consid- 
eration for contract;? mental capacity ;° 
performance of contract;® provisions 
release;® satisfaction of 
claim;® tender of payment;!° terms of contract;*? 


of property ;* 
of will;® reasonable time ;‘ 


98. Citizens’ Sav. Bank v. Lynch, 
124 S. C.' 498, ae SE 715. 
99. Smith v. Peo., 67 Colo. 452, 184 


P 372, 7 ALR 392; Hermanson v. ‘Sep- 
pala, 055 Mass. 607, 152 NE 3638. 

1. Gwathney v. ‘Burgiss, SSiesrC: 
152, 82 SE 394; Knotts v. Bartlett, 
83 W. Va. 525, 98 SE 590. 

2. Whitaker v. Davidson, 209 Ky. 
698, 273 SW 485. 

3. McDonald v. Rites Valley, 285 
Tll. 52, 120 NE 476, 2 ALR 1359. 

4. Colo.—Sweet v. Barnard, 66 
Colo. 526, 182 P 22. 

Ga. illi : 
R. Co., 165 Ga. 655, 141 SE 805. 

Tll.—Whelan Vv. Massachusetts 
Bonding, ete., Co., 205 Ill. A. 122. 

Wtahi=—Statesv.! Rolio,;) 26232 987. 

Va.—Kennedy Coal Corp. v. Buck- 
born Coal Corp., 140 Va. 37, 124 SE 

82. 


[a] Ownership of stock.—U. S. v. 
Cece pease, etce., Canal Co., 206 Fed. 


gig Banduecci v. Sresovich, 52 Cal. 
Hoe 199 P a26- Purcell w. Corder, 33 
Oi, 68, 124 P 457; Wooten v. Der- 
mott Town-Site Cos (Tex. Civ. A.) 

178 SW 598. 
6. Birdsong v. Jones, (Mo. A.) 8 
S., 46 


Sw (2d) 98. 
7. Smith Courtney. Co. v. U. 
Ct. Cl. 262; Menzies v. Tasker-Hal- 
sted Realty Co., 164 NYS 403. 
8. Coleman v. Hines, (Mo: A.) 217 
SW 602. 
9. Wesley v. Allen, 235 Ill. A. 322. 
10. Headman v. Brunswick Coun- 
CYA eNO 2600, OStS Hai: 


il. Ala. John Deere Plow Co. v. 
City. Hdwe.Co:, 175 Ala. 507, 57S 
766. 


Ark.—Hultsman v. Carroll, 177 Ark. 
432, 6 SW (2d) 5651. 

Conn.—Waterbury Trust Co. v. 
Weisman, 94 Conn. 210, 108 A 550. 

Ill.— Watson v. Canadian Pac. 'R. 
Cosui2sn TI AL 478: 

Iowa.—Ryan v. Litchfield, 162 Iowa 
609, 144 NW 313 

N. C.—Hyatt Vv. McCoy, 195 N. C. 
762, 143 SE 518. 

Or.—Lum Sing v. Gribler, 109 Or. 
598, 221 P 1060. 


12. Ward vy. Massachusetts Bond- 
ing, etc., Co., ‘57 Cal. A. 623, 208 P 
188; McDaniel v. Thomas, 162 Ga. 


592,133 SE 624; Durst v. Des Moines, 
150 Iowa 370, 130 NW 168; Ollis v. 
Drexel Furniture Co., 173 N. C. 542, 
92 SE 371. 

13. Keopple v. National Wagon- 
stock Co., 104 Ark. 466, 149 SW 75; 
Montrose First Nat. Bank v. Felter, 
65 Colo. 370, 176 P 496. 

14. McDaniel v. Thomas, 162 Ga. 
592, 133 SE 624; Cowell v. City Water 
Supply Co., 130 Iowa 671, 105 NW 
1016; Coxe v. Gulick, 10 N. J. L. 328. 

15. U. S.—St. Louis, OL Cy av COs ive 
Wey 20 Ws, 8.0346, 45 SCt 245, 69 
L. ed. 649 [aff 58 Ct. Cl. 339]; Pierce 
Oil Corp. v. Hope, 248 U.S. 498, 39 
SCt 172, 63 L. ed. 381 [aff 127 Ark. 
38, 191 SW 405, AnnCasi1918E 143]; 
Straus v. Foxworth, 231 U. S. 162, 34 
SCt 42, 58 L. ed. 168; Interstate Com- 
merce Commn. vy. Goodrich Transit 
Co., 224 Ui-S. 194, 32 SCti436, 56° L. 
ed. 729; U.S. Equitable L. Assur. Soc. 
v. Brown, 213 U. S. 25, 29 SCt 404, 53 
L. ed. 682 [rev 151 Fed. 1, 81 CCA 1, 
10 AnnCas 402]; Chicot County v. 
Sherwood, 148 U. S. 529, 13 SCt 695, 
37 L. ed. 546; Kent v. Lake Superior 
Ship Canal, ‘etc, Co. 144 U. S. 15, 
12 SCt 650, 36 L. ed. 352; Interstate 
Land Co. v. Maxwell Land Grant os, 
Le OOM Oe Dees Lal wOC-Di6lb Os, 130 salu. Led. 
278; Pennie v. Reis, 132 U. S. 464, 10 


©445, 130 CCA 81; 
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SCt 149, 33 L. ed. 426; Pullman Pal- 
ace Car Co. v. Missouri Pac. R. Co., 
115) -UL SS. 58%596 -SCt 194,429) )eled: 
499 [aff 11 Fed. 634, 3 McCrary 645]; 
Lamar v. Micou, 114 U. S. 218, 5 SCt 
857, 29 L. ed. 94; Gould v. Evans- 
ville, etc., R. Co., Oia nse Sub eGu eas klar 
ed. 416; Dillon v. Barnard, 21 Wall. 
430, 22 L. ed. 678; United Drug_ Co. 
v. Graves, 34 F. (2d) 808; Italian Dis- 
count, ete, Co. v.’ Merchants’ Nat. 
Bank, 293 Fed. 1; Witherell, etc., Co. 
v. United Shoe Mach. Co., 267 Fed. 
950; Brooks v. Pullman Co., 213 Fed. 
Continental Securi- 
ties Co. v. Interborough Rapid Trans- 
it Co., 165. Fed. 945; Meeker v. Le- 
high Valley R. Co., 162 Fed. 354; 
Dennison Mfg. Co. v. Thomas Mfg. Co., 
94 Fed. 651; Davidow v. Pennsyl- 
vania R. Co., 85 Fed. 943; Horsford v. 
Gudger, 35 Fed. 888 [rev on other 
grounds 136 U. S. 639 mem, 10 SCt 
1069 mem, 34 L. ed. 556 mem]J; Over- 
tony. ULMSHa4o (Cty Cl me 

Ala.—Sloss-Sheffie'd Steel, etc., Co. 
v. Smith, 166 Ala. 437, 52 S 38; Dick- 
erson y. Winslow, 97 Ala. 491, 11 S 
918. 

Alaska.—Murray v. Farrell, 2 Alas- 
ka 360. 

Ariz.—Verde Water, etc., Co. v. Salt 
River Valley Water Users’ Assoc., 22 


Ariz. 305, 197 P 227; Gill v. Man- 
batten Ls Ins. «Co., 11 “Ariz. 232, 95 P 


Ark.—Wood v. King, 57 Ark. 284, 
21 SW 471; State v. Stevenson, 2 Ark. 
260 


Cal. —Burling v. Newlands, 112 Cal. 
476, 44 P 810; Johnson v. Kirby, 65 
Cal. 482, 4 P 458;. Gause v. Pacific 
Gas, uete:, (Co; 60 "Cal. WAN S60 2a ae 
922; Digges=v. Pacific Gas, ete., Co; 
67 Cal. Avy 5%, 206 P 765; | Buttner’ v. 
Kasser, 19 Cal A. 755, 127 5P* 381i. 

Colo.—Armstrong v. Johnson Stor- 
age, etc., Co., 84 Colo. 142, 268 P 978; 
International State Bank v. Trinidad 
Bean, etc., Co., 79 Colo. 286, 245 P 489; 
roe ¥y.. Cobb,. 10 Colo. AY’ 478,51 (P 

Conn.—Hanford v. Connecticut Fair 
Assoc., 92 Conn. 621, 108 A 838; Per- 
kins v. Coffin, 84 Conn. 275, 79 A 1070, 
AnnCas1912C 1188; Coughlin v. 
Knights of Columbus, 79 Conn, 218; 
64 A 223. 

Del.—Bavarian Brewing Co. v. Ret- 
kowski, 31 Del. 225, 113 A 903; Thom- 
as v. Grand Trunk R. Co., 17 Del. 598. 
42 A 987. 

D. C.—Young v. Young, 59 App. 157, 
18 EF. (2d) 807; Donaldson v. Wright, 
7 App. 45. 

Fla.—Tampa Credit Men Assoc. Ad- 
justment Bureau v. Whidden, 94 Fla. 
961, 114 S 779; American F. Ins. Co. 
Vv. King Lumber, etc., Co., 74 Fla. 130 
77 S 168. 

Ga.—Anderson vy. Anderson, 150 Ga. 
142, 103 SH 160; Terre Haute Nat, 
Bank vy. Horne-Andrews Commn. Co., 
24 Ga. ‘A. 320, 101 SE 6; Terry v. 
Thompson, 22 Ga. A. 406, 95 SE 1010: 
Anthony v. Dudley Sash, ete., Co., 21 
Ga. A. 412, 94 SE 634; Brown v. 
Massachusetts Mills, 7 Ga, A’ 642, 67 


SE 832. 
Ida.—Groshoff v. St. Gertrude’s 
Convent, 44 Ida. 554, 258 P 528; 


Smallwood vy. Jeter, 42 Ida. 169, 244 
P 149. 

Ill.—Saxby v. Sonnemann, 318 Ill. 
600, 149 NE 526; Taylor v. Filler, 318 
Ill. 356, 149 NE 283; Peo. v. Busse, 
248 Ill. 11, 98 NE 827; Ross v. Clark, 
225 Ill. 326, 80 NE 275 [aff 126 Ill. A. 
460]; Blake v. Ogden, 223 Ill. 204, 79 
NE 68; Stannard v. Aurora, etc., R. 
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value of property ;1? want of notice.1% 

[§ 545] ¢. Matters Not Admitted. 
to admissions does not apply to allegations which 
are not well pleaded,+* and hence conclusions of 
law are not admitted,'® 


The rule as 


as are not evidentiary 


Co., 220 Ill. 469, 77 NE 254: Mason 
v. Mason, 219 Ill. 609, 76 NE 692; 
Christian County v. Merrigan, 191 Ill. 
484, 61 NE 479; McPhail v. People, 
160 Ill. 77, 43 NE 382, 52 AmSR 306; 
Greig v. Russell, 115 Ill. 483, 4 NE 
780; Newell v. Bureau County, 387 
Ill. 253; Compher v. Peo., 12 Ill. 290; 
Ellfeldt v. Chicago, 189 Ill. A. 610; 
Schwender v. Smith, 152 Ill. A. 4386; 
Dempster v. Lansingh, 150 Ill. A. 55 
[aff 244 Ill. 402, 91 NE 488]; Camp- 
bell v. Timmerman, 139 Ill. A. 151. 

Ind.—Greathouse v. Indianapolis 
School Comrs., 198 Ind. 95, 151 NE 
411; Pein v. Miznerr, 170 Ind. 659, 
84 NE 981; Ratliff v. Stretch, 130 Ind. 
282, 30 NE 30; Winstandley v. Rari- 
den, 110 Ind. 140, 11 NE 15; Read v. 
Yeager, 104 Ind. 195, 3 NE 856: Wor- 
ley v. Moore, 77 Ind. 567; Foglesong 
v. Wickard, 75 Ind. 258; Lane v. 
Ready, 12 Ind. 475; Germania F. Ins. 
woo v. Warner, 13 Ind. A. 466, 41 NE 

Iowa.—Northwestern Terra Cotta 
Co. v. Lyman, 194 NW 179; Mohler v. 
Guest Piano Co., 186 Iowa 161, 172 
NW 302; Riley v. Inter State Busi- 
ness Men’s Acc. Assoc., 177 Iowa 449, 
159 NW 203, 152 NW 617; Eckles v.. 
Des Moines Casket Co., 152 Iowa 164, 
130 NW 113; Bogaard v. Plain View 
Independent Dist., 93 Iowa 269, 61 NW 
859; Freeman v. Hart, 61 lowa 525, 16 
NW 597. 

Ky.—Goodman v. McCracken Coun- 
ty Drain. Comrs., 229 Ky. 189, 16 SW 
(2d) 1036; Calloway v. Bryant, 204 
Ky. 160, 263 SW 687; Simons v. Greg- 
ory, 120 Ky. 116, 85 SW 751, 27 KyL 
509; Crosdale v. Cynthiana, 50 SW 
977, 21 KyL 36; Commonwealth Bank 
v. Spilman, 3 Dana 150 

La.—Kirkpatrick v. Monroe, 157 La. 
645, 102 S 822; Malbrough v. Round- 
tree, 128 La. 39, 54 S 463; State v. 
Hackley, 124 La. 854, 50 $772; South- 
ern Chemical, etc., Co. v. Wolf, 48 La. 
Ann. 631, 19 Ss 558; Globe Realty ‘Cor 
Waa ia La. A. (Orleans) 270; Adams 
v. Bell Motors, Inc., 9 La. A. 441, 121 
8.345; Carr _v. Crow, 10 La. A. 2387, 
120 S 783; State v. New Orleans Po- 
lice Bd., 6 La. A. 48. 

Me.—Hopkins vy. Erskine, 118 Me. 
276, 107 A 829; Tuell v. Marion, 110 
Me. 460, 86 A 980, 46 LRANS 35; 
Brown v. Kennebec Water Dist., 108 
Me. 227, 79 A 907; Hone v. Presque 
Isle Water Co., 104 Me. 217, 71 A 
769, 21 LRANS 1021. 

Md.—Getz v. Johnston, 143 Md. 543, 
123 A 74; Lipson v. Evans, 135 Md. 
127, 108 A 470; Ward v. Newbold, 115 
Md. 689, 81 Ae 7938, AnnCasi1913A 919; 
Carroll v. Smith, 99 Md. 653, 59 A 


131; Strauss v. Denny, 95 Md. 690, 
53 A 571; Ryan v. McLane, 91 Md. 
175, 46 A 340, 50 LRA 501; Ulman 


be ‘Charles St. Ave. Co., 83 Md. 130, 34 
Mass.—Berkwitz v. Dunham, 168 
NE 183; Rich v. Malden, 252 Mass. 
213, 147 NE 586; Chelsea v. Treas- 
urer, etc., 287 Mass. 422, 1830 NE 397; 
Boston v. Treasurer, ete., 237 Mass. 
403, 130 NE 390; Saltonstall v. New 
York Cent. R. Co., 237 Mass. 391, 130 
NE 185; Stone v. Stryker, 230 Mass. 
OW LTS NE 655; Lynch v. Forbes, 161 
Mass. 302, 37 NE 437, 42 AmSR 402; 
Jones v. Dow, 137 Mass. 119; Everett 
v. Drew, 129 Mass. 150; Tompson v. 
Redemption Nat. Bank, 106 Mass. 128; 
Hollis v. Richardson, 18 Gray 392; 
Millard v. Baldwin, 3 Gray 484. 


Mich.—Dubois vy. Hutchinson, 40 
Mich. 262. 
Minn.—McGuigan v. Allen, 165 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Minn. 390, 206 NW 714; 
Paul, 9 Minn. 246. 
Miss.—Barnes v. Jones, 139 Miss. 
675, 108 S 773, 43 ALR 673; Perkins 
v. Guy, 55 Miss. 153, 30 AmR 510. 


v. Harral, 315 Mo. 602, 286 SW 86; 
Carter County v. Huett, 303 Mo. 194, 
259 SW 1057; Harelson y. Tyler, 281 
Mo. 3838, 219 SW 908; Troll .v. St. 
Louis Third Nat. Bank, 278 Mo. 74, 
211 SW 545; State v. Harty, 276 Mo. 
583, 208 SW 835; State v. Hackmann, 
275 Mo. 47, 204 SW 513; Swentzel 
v. Holmes, 175 SW 871, LRA1915H 
926; State v. Barnett, 245 Mo. 99, 149 
SW 311; Gibson vy. Chicago Great 
Western R. Co., 225 Mo. 473, 125 SW 
453; National Hollow Brake Beam Co. 
v. Bakewell, 224 Mo. 208, 123 SW 561; 
Meek v. Hurst, 223 Mo. 688, 122 SW 
1022, 135 AmSR 531; St. Louis Mer- 
chants’ Exch. v. Knott, 212 Mo. 616, 
111 SW 565; Barber Asphalt Pav. 
Co. v. Field, 188 Mo. 182, 86 SW 
860; Mallinckrodt Chemical Works v. 
Nemnich, 169 Mo. 388,69 SW _ 355; 
Nagel v. Lindell R. Co., 167 Mo. 89, 66 
SW 1090; Sidway v. Missouri Lana, 
ete; (Co, -163' Mo. 362,63) SW,..705; 
Knapp, ete., Cos vist Louis, 156 Mo. 
843, 56 SW 1102; State v. Aloe, 152 
Mo. 466, 54 SW 494, 47 LRA 393: 
Blaine v. Knapp, 140 Mo. 241, 41 SW 
787; Kerr v. Simmons, 82 Mo. 269; 
Bradley v. Franklin County, 65 Mo. 
638; Newton County Farmers’, etc., 
Exch. v. Kansas City Southern R. Co., 
CA.) 92) SW (2d) #253 > ‘Bennett™ v: 
Crane, 220 Mo. A. 607, 289 SW. 26: 
Farrar v. Shuss, 221 Mo. A. 472, 282 
SW 512; Missouri-Lineoln Trust Co. 
v. St. Louis Third Nat. Bank, 154 Mo. 
A. 89, 183 SW_ 357; Drovers’ Live 
Stock Commn. Co. v. Wilson County 
Bank, 95 Mo. A. 251, 68 SW °967; 
Kleekamp v. Meyer, 5 Mo. A. 444. 

Mont.—State v. State Prison Comrs., 
273 P 1044; McCormick vy. Riddle, 10 
Mont. 467, 26 P 202; Boley v. Gris- 
wold, 2 Mont. 447. 

Nebr.—Bresee v. Preston, 91 Nebr. 
174, 185 NW 544; State v. Porter, 
69 Nebr. 203, 95 NW 769; Markey v. 
Sheridan County School Dist. No. 18, 
58 Nebr. 479, 78 NW 9382; State v. 
Ramsey, 50 Nebr. 166, 69 NW. 758: 
American Water Works Co. v. State 
46 Nebr. 194, 64 NW 711, 50 AmSR 
610, 30 LRA 447; Bellevue Impr. Co. 
ae avers 1 Nebr. (Unoff.) 63, 95 NW 
4 


N. H.—Glover v. Baker, 76 N. H. 
393, 83 A 916; Williams v. Mathew- 
son, 738 N. H. 242, 60 A 687; Pear- 
son v. Tower, 55 N. H. 36; Craft v. 
Thompson, 51 N. H. 536. 

N. J.—Feick v. Hill Bread Co., 91 
N. J. Li 486, 103 A 813;° Davis v. 
Minch, 80 INGE Jubal aee76 SAG 328" 
Marples v. Standard Oil Co., TINE ye 
ae 30.2,5,109, Ae oo. 

N. M.—Albuquerque First Nat. 
Bank v. Lewinson, 12 N. M. 147, 76 
P 288. 

N. Y.—Kidder v. Port Henry Iron 
Ore Co., 201 N. Y. 445, 94 NE 1070: 
Knickerbocker Trust Co. Vv. Iselin, 185 
N. Y. 54, 77 NE 877, 113 AmSR 863 
Jonn ).i; Park, 2etc,, Co. v. National 
Wholesale Druggists’ Assoc., 175 N. 
Weds G2 NE 1365 96 Aon SiR 578), 462 
LRA 632; Kittinger v. Buffalo Tract. 
Co., 160 N..Y. 377, 54 NH 1081; Thom- 
as v..New York, etc., R, Co.,'139 N. 
Y. 163, 34 NE 877; Talcott v. Buffalo, 
125 N. Y. 280, 26 NE 2638; Master- 
son v. Townshend, 123 N. Y. 458, 25 
NE 928, 10 LRA 816; Bogardus v. 
New York L. Ins. Co., 101 N. Y. 328, 
4 NE 522; Walsh v. New York, etc., 
Bridge, 96 N. Y. 427; Buffalo Catholic 
Inst. v. Bitter, 87 N. Y. 250; Jordan 
v. National Shoe, ete., Bank, 74 N. Y. 
467, 30 AmR 319; Bonnell v. Gris- 
wold, 68 N. Y. 294; Kip v. New York, 
ete., .6Cos61. N.Y. 227 [affl.6> Hun 
24]; Peo. v. Marlborough Highways 
Comrs.,,54 N. Y. 276, 13 AmR.581; 


Griggs v. St. 
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Kinnier v..Kinnier, 45 N.Y. 535, 6 
AmR-132 [aff 58 Barb. 424 (aff 53 
Barb. 454, 8 AbbPrNS 425, 35 HowPr 
66) ]; Smyth v. Pure Ice Co., 193 App. 
Div. 479, 184 NYS 305; Liberty Nat. 
Bank v. Prime, 191 App. Div. 589, 181 
NYS 701; Fish v. Delaware, ete., R. 
Co.,-158 App. Div. 92, 143 NYS 365 
{aff 79 Misc. 636, 141 NYS 245, and 
rev 211 N. Y. 374, 105 NE 661]; Hull 
v. Palmer, 155 App. Div. 636, 140 NYS 
811 [aff 218.N. Y. 315, 107 NE 658 (aff 
245 U.S. 312,-38 SCt 103; 62 Lb. ed: 
312)]; EF. W. Carlin Constr. Co. v. 
+ New York, etc., Brewing Co., 149 App. 
Div. 919, 134 NYS 493; Rosenthal Vv. 
Rubin, 148 App. Div. 44, 132 NYS 
1053; Irving v. Rees, 146 App. Div. 
703, 131 NYS (523; Walbridge v. 
Brooklyn Trust Co., 143 App. Div. 502, 
128 NYS 686; American Exch. Nat. 
Bank v. Goubert, 135 App. Div. 371, 
120 NYS 397: Standard Sewing Mach. 
Co. v. Kattell, 132 App. Div. 539, 117 
NYS 382; White v. Buffalo, 131 App. 
Div. 531, 115 NYS 1021;. Hungerford 
v. Waverly, 125 App. Div. 311, 109 
NYS 438 [rev 56 Misc. 186, 107 NYS 
291]; Peo. v. Equitable i. Assur. 
Soc., 124 App. Div. 714, 109 NYS 453: 
Petty v. Emery, 96 ADD. Div. 35, 88 
NYS 823; Bush vy. O’Brien, 47 App. 
Div. 581, 62 NYS 685 [rev on other 
grounds 164 N. Y. 205, 58 NE 106]; 
Farrar v. Lee, 10 App. Div. 130, 41 
NYS 672; Armatage v. Fisher, 74 Hun 
167, 26 NYS 364; Douglas v. Phenix 
Ins. Co., 63 Hun 393, 18 NYS 259 [aff 
138 N. Y. 209, 33 NE 938, 34 AmSR 
448, 20 LRA 118]; Angell v. Van 
Schaick, 56 Hun 247, 9 NYS 568 [rev 
on other grounds 132 N. Y. 187, 30 
NE 395]; Alamango y. Albany Coun- 
ty,. 25, Hun 558; Hall vy. Bartlett, 9 
Barb.- 297; Fidelity Trust Co. v. In- 
ternational R. Co., 118 Misc. 227, 193 
NYS 726; Major v. Americar Malt, 
etc., Co., 110 Mise. 132, 181 NYS 152; 
Seymour v. Mechanics, etc., Nat. 
Bank, 108 Mise. 138, 177 NYS 493; 
Goldsticker vy. Goldsticker, 106 Mise. 
182, 174 NYS 257; Steele v. Rauch- 
fuss, 93 Misc. 332, 157 NYS 103; Peo. 
-v. American Sugar Refining Co., 86 
Misc. 78, 148 NYS 160; Pollak v. 
Dodge Mfg. Co., 78 Misc. 350, 138 NYS 
429; KE. T. Burrowes Co. v. Rapid 
Safety Filter Co., 49 Mise. 539, 97 NYS 
1048; Buckley v. Harrison, 10 Misc. 
683, 31 NYS 999; Farrell v. Amberg, 
8 Misc. 220, 28 NYS 564 (atid Stein Ye 
670 mem, 46 NE 1146 mem]; Menzies 


v. Tasker-Halsted Realty Co., 164 
NYS 408: Rauh v. Public Parks 
Comrs., 66 HowPr 368; White v. 


Brown, 14 HowPr 282. 

N. C.—Yarborough v. North Caro- 
Jina Park Commn., 196 N. C. 284, 145 
SE 563; Scales v. Wachovia Bank, 
ete., Co., 195 N. C. 772, 1438 SE 868; 
Ballinger v. Thomas, 195 N. C. 517, 
142 SE 761; Lane v. Graham County, 
194 N./C.. 723,- 140 -(SE-712; Greene 
County v. Snow Hill First Nat. Bank, 
194 N. C. 436, 140 SE 38; Ideal Brick 
Co. v. Gentry, 191 N. C. 636, 132 SE 
800; Whitehead v. Carolina Tel., etc., 
Co., 190 N. C. 197, 129 SE 602; Horney 
v. Mills, 189 N. C. 724, 128 SE 324; 
Manning v. Atlantic, etc., R. Co., 188 
N. C. 648, 125 SH 555; Broad St. Bank 
v. Goldsboro Nat. Bank, 183 N. C. 
463, 112 SE 11, 22 AUR 1124; Car- 
penter Vv. Hanes, 167, Ny C551, 83! SH 
577. 

N. D.—Johnson v. Minneapolis, etc., 
eC Ons O4) NT De aoe 2091 NAW: Auiieiors 
Torgerson v. Minneapolis, etc., R. Co., 
49 N. D. 1096, 194 NW 741. 

Oh.—Pittsburgh, tGr; ua Hes 
Moore, 33 Oh. St. 384, 31 AmR 543: 
Peterson v. Roach, 32 Oh. St. 374, 30 
AmR 607; Baltimore, eth is Co. Vv. 
Wilson, 31 Oh. St. 55D: Finch v. Tole- 
do Bd. of Education, 30 Oh.: St..:37, 
27 AmR 414;' Mitchell v. Franklin 
County Treasurer, 25 Oh. St. 143; 
Weener v. Wiltsie, 3 Oh. Cir. Ct. N. 
S. 410, 23 Oh. Cir. Ct. 302; Lewis v. 
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Taylor, 18 Oh, Cir, Ct. 443, 10 Oh. Cir. 
Dec. 205; . Alter v. Cincinnati, 7 
OhS&CP 369, 4 OhNP 427; Hamilton, 
etc., Blectric Transit Co- v. Hamilton, 


4 OhS&CP 10, 1 OhNP 366; Schmidt 
v. Brennan, 4 OhNPNS 239. 
Okl.—Hoffman v. Webb, 113 Okl. 


156, 240 P 104. 

Or.—Long ‘shore Printing Co. ev. 
Howell, 26 Or. 527, 38 P 547, 46 AmSR 
640, 28 LRA 464. 

Pa.—Dilworth Coal Co. v. Kidney, 
43 Pa. Super. 625. 

Philippine.—Tece Bi v. Chartered 
Bank, 41 Philippine 596; Fressel v. 
Chaco, 34 Philippine 122; Atlantic, 
etc., Co. v. Govt., 10 Philippine 166. 

Porto Rico.—Pefiagaricano v. Pe- 
fiagaricano, 19 Porto Rico 472. 

R. I.—Martello v. Fusco, 21 R. I. 
572, 45 A 577. 

S. C.—Green v. Rock Hill, 149 S. C. 
234, 147 SE 346; Edgefield County v. 
Georgia-Carolina Power Co., 104 S: C. 
311, 88 SE 801; Henderson v. Mc- 
Master, 104 S. C. 268, 88 SE 645; 
Carolina Nat. Bank v. State, KEE: 
465, 38 SE 629; Tutt v. Port Royal, 
etc., A Co., 28 S.C. 388, 5 SH 831. 

S. D.—Moe v. Hirning, 45 S._D. 
582, 189 NW 675, 677 [cit Cycl; Bow- 
ler v. Pinestone First Nat. Bank, 21 
Pe 449, 113 NW 618, 130 AmSR 

Tenn.—H. T. Hackney Co. v. Robert 
E. Lee Hotel, 156 Tenn. 243, 300 SW 
1. But see Donaldson v. Walker, 101 
Tenn. 236, 47 SW 417. 

Tex.—Holman v. Criswell, 13 Tex. 
38; Wall v. Royal Indemn. Co., (Civ. 
A.) 299 SW 319; Ferguson Seed 
Farms, Ine. v. McMillan, (Civ. A.) 
296 SW 902; Ball v. Texarkana Wa- 
ter’ Corp:,) (Cival AX) 1275 SW. 1068; 
Heil v. Martin, (Civ. A.) 70 SW 430; 
McLane v. Paschal, 8 Tex. Civ. A. 
398, 28 SW 711; Best v. Nix, 6 Tex. 
Civ. A. 349, 25 SW 130. 

Utah.—State v. Rolio, 262 P 987. 

Va.—Trumbo v. Fulk, 103 Va. 73, 
48 SE 525; Newberry Land Co. v. 
Newberry, 95 Va. 119, 27 SE 899. 

Wash.—MacEHachern v. MacHach- 
ern, 126 Wash. 32, 216 P 881; Frank- 
lin Sav. pena v. Moran, 19 Wash. 200, 
52 P 85 

W. ae smith v. poses Coal Co., 
92, W. Va. 253, 115 SE 47 

Wis.—Moen vy. Mad itee ‘R. Cos., 225 
NW 821; Lipman v. Manger, 185 Wis. 
63, 200 NW 663; Hogan v. Beloit, 175 
Wis. 199, 184 Nw. 687; Elmergreen Vv. 
Weimer, 138 Wis. 112, 119 NW 836; 
State v. Kock, 138 Wis. 27, 119 NW 


839; Hoyer v. Ludington, 100 Wis. 
441, 76 NW 348; Aron v. Wausau, 98 
Wis. 592, 74 NW 354, 40 LRA 733; 


Peake v. Buell, 90 Wis. 508, 63 NW 
1053, 48 AmSR 946; Brown v. Phil- 
lips, 71 Wis. 239, 36 NW 242; Sher- 
wood v. Sherwood, 45 Wis. 357, 30 
AmR 1757; Atty.-Gen. v. Foote, 11 
Wis. 14, 78 AmD 689; State v. Col- 
lins, 5 Wis. 339. ; 

Wyo.—State v. Irvine, 14 Wyo. 318, 
84 P 90; Ricketts v. Crewdson, 13 
Wyo. 284, 79 P 1042, 81 P 1. 

Eng.—Grenville-Murray v. Claren- 
don, L. R. 9 Hg. 11; Ellis v. Colman, 
25 Beav. 662, 53 Reprint 790; Nesbitt 
v. Berridge, 8 L. T. Rep. No S. 76; 
Cuthbert v. Creasy, 6 Madd. 189, 56 
oat 1064; Frietas v. Dos Santos, 

Wawiecrals 574, 148 Reprint 800. 

[a] Validity or constitutionality 
of a statute is not admitted by a de- 
murrer to a complaint relying on it 
and hence is put in issue by the de- 
murrer. State v. Menaugh, 151 Ind. 
260, 51 NE 117, 357, 48 LRA 408, 418; 
Peo. v. Biesecker, 58 App. Div. 391, 
68 NYS 1067 [aff 169 N. Y. 53, 61 NE 
990, 88 AmSR 534, 57 LRA 178]. But 
see State v. Henderson, 120 Ga. 780, 
48 SE 334 (holding that the constitu- 
tionality of a statute is not put in 
issue by a general demurrer to a dec- 
laration based upon it). 

Pleading legal conclusions general- 
ly see supra §§ 17-70. 
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facts,'® nor mere inferences or conclusions of fact,17 
even if alleged in the pleading,’® nor inferences 
or conclusions from facts not stated,'® nor matters 


16. Bechmann vy. Taylor, 80 Colo. 
68, 249 BP. 262; International State 
Bank v. Trinidad Bean, etec., Co., 79 
Colo. 286, 245 P 489; Riley v, Inter 
State Business Men’s Acc. Assoc., 177 
Iowa 449, 159 NW 203, 152 NW "617; 
Southern Chemical, etc., Conve Wolf, 
48 La. Ann: 631, 19 Ss 55S: Yarbor- 
ough v. North Carolina Park Commn., 


196 N. C. 284, 145 SE 563; Whitehead 
Ver Carolina shelwwetes 1Col,, 190 INE. 


197, 129 SE 602. 

Pleading matters of evidence gen- 
erally see supra § 16. 

17. U. S.—Sayre v. Brewster, 268 
Fed. 553; Rensselaer, etc., R. Co. v. 
Irwin, 239 Fed. 739; Grant v. Au- 
burn Nat. Bank, 197 Fed. 581; U.°S. 
v. Sixty-Eight Cases of Syrup, 172 
Fed. 781; Dennison Mfg. Co. v. Thom- 
as Mfg. Co., 94 Fed. 651; Pullman 
Palace-Car Co. v. Missouri Pac. R. 
Co., 11 Fed. 634, 3 McCrary 645 [aff 
115 VU. 8S587;)6 SCt 194,29 Led. 499}; 

Ala.—Mobile Light, etce., Co. v. Har- 
old, 20 Ala>A. 125, 101 S 1638. 

Ark.—Hudson v. Simonson, 170 
Ark. 243, 279 SW 780. 

Cal.—Lyon vy. Carpénters’ Hall As- 
soc., 66 Cal. A. 550, 226 P 942; You- 
dall v. Kaufman, 55 Cal. A. 363, 203 
P 448. 

Colo.—Peo. v. Cobb, 10 Colo. A. 478, 


Dee soee 

Conn.—Perry v. M. M. Puklin Co., 
100 Conn. 104, 123 A 28; Chittenden 
v. Carter, 82 Conn. 585, 74 A 884, 18 
AnnCas 125. 

Del.—Roop.v. Michener, 14 Del. Ch. 
205, 124 A 581. 

D. C.—Gilbert v. Ballinger, 36 App. 

South 


203. 

Fla.—Byrne Realty Co. v. 
Florida Farms Co., 81 Fla. 864, 89 S 
318. 

Ga.——Harper v. Lindsey, 162 Ga. 44, 
132 SE 639; Yatesville Banking Co. 
v. Atlanta Fourth Nat. Bank, 17 Ga. 
A. 420, 87 SE 606. 

Mi.-—Tilinois: . Drust oe Couey, pBibo,; 
o285 Dll) 252... £59) INE 2045. Saxby. 
v. Sonnemann, 318 Ill. 600, 149 NE 
526; Michigan Cent. R. Co. v. Carr, 
303 Ill. 354, 185 NE 881; Labadie v. 
Morris, 303 Ill. 321, 135 NE_ 733; 
Marcovitz v. Hergenrether, 302 Ill. 
162, 134 NE 85; Arenz v. Weir, 89 
Ill, 25; Barrett v. Marschak, 210 Ill. 
A. 171; Quinn v. Chicago, 178 Ill. A. 
115; Osborne v. Morgan, 171 Ill. A. 
549; Commercial Mut. Ace. Co. v. 
Bates, 74 Ill. A. 335; Ebersole v. Mor- 
rison First Nat. Bank, 36 Ill. A. 267. 

Ind.—Greathouse v. Indianapolis 
School Comrs., 198 Ind. 95, 151 NE 
411. See Terre Haute, etc., Tract. Co. 
Vv. Scott, 197 Ind. 587, 150 NE 777, 43 
ALR 1029 

Towa.—Hadley v. Coffin, 188 Iowa 
896, 176 NW 885; Holmes v. Holmes, 
189 Iowa 256, 176 NW 691; Illinois 
Cent. R. Co. v. Waterloo, ete., i. CG:; 
186 Iowa 1207, 173 NW 288; Hckles 
vy. Des Moines Casket Co., 152 Iowa 
164, 130 NW 113. 

La.—Trahan v. Broussard Cotton 
Oil Co., 125 La. 785, 51 S 898; West 
Rees State Bank v. Calvert, 2 La. 


Mich.—Steele v. Bliss, 170 Mich. 
175, 134 NW 10138, 185 NW 931; Du- 
bois v, Hutchinson, 40 Mich. 262. 
emi te dee cae v. Blake, 11 Minn. 

Miss.—Pitts v. Baskin, 140 Miss. 
443, 106 S 10; Barnes v. Jones, 139 


Miss. 675, 103 S 773, 43 ALR 673. 
Mo.—Jewell Realty ‘Con, Va. Dierks; 
18 SW (2d) 1043; Normandy Cons. 


School Dist, v. Harral, 315 Mo. 602, 
286 SW 86; State v. Southern, 300 
Mo. 417, 254 SW 166; Stephens v. 
Mound City Liverymen, etc., Assoc., 
295 Mo. 596, 246 SW 40; State v. Den- 
ton, “229 Mo: 187, 129-SW 709) 138 
AmSR 417; Donovan v. Boeck, 217 


Mo. 70, 116 SW 543; Fox v. Joplin, 


PLEADING 


ter.2* 


(A.) 297 SW 449; Lundberg v. Equi- 
table E., “ete:; Ins) Co. (A.) 1285" Siw, 
741; Missouri-Lincoln Trust Co. v. 
St. Louis Third Nat. Bank, 154 Mo. 
A. 89, 183 SW 357; Berry v. Kansas 
City, 128 Mo. A. 374, 107 SW 415. 


I ‘ ‘. W.. Woolworth 
Co., 224 NW 289. 
N. Y.—Kidder 


v. Port Henry Iron 
Ore Co., 201 N. Y. 445, 94 NE 1070; 
Hirsch v. New England Nav. Co.. 200 
N. Y. 268, 98 NE 524; Wise v. Tube 
Bending Mach. Co., 194 N. Y. 272, 87 
NE 430; Schantz v. Oakman, 163 N. 
Y. 148, 57 NE 288; Greeff v.. Equita- 
ble L. Assur. Soec., 160 uN; Y.- 19, 54 
NE 712, 73 AmSR 659, 46 LRA 288; 


Bogardus v. New York L. Ins. Co.,, | 


1012 Ns Yu328,. 4. NB; 5225 Lange -v: 
Benedict, 73 N. Y. 12, 29 AmR 80 [aff 
8 Hun 362 (rev 48 HowPr 465), and 
writ of error dism 99 U. S. 68, 25 L. 
ed. 469]; Ingersoll-Rand Co. v. U. 
S. Shipping 
Corp., 196 App. Div. 938, 187 Y 
695; Todd v. Keator, 177 App. Div. 
112, 163 NYS 853; Fabian v. Shinasi, 
176) (Apps Div.) 25955162 SN YS): 10735 
Adamson v. Green-Wood Cemetery, 
164 App. Div. 832, 150 NYS 467; Bur- 
dick v. Chesebrough, 94 App. Div. 532, 
88 NYS 13; Swan v. Mutual Reserve 
Fund L. ASsoc., 20.. App. Div. 255; 46 
NYS 841 [aff 155 N. Y. 9, 49 NE 258]; 
Rubin v. Globe, etc., F. Ins, Co., 119 
Mise. 532, 196 NYS 657; Planten v. 
National Nassau Bank, 93 Misc. 344, 
157 NYS 31 [aff 174 App. Div. 254, 160 
NYS 297 (aff 220 N. Y. 677 mem, 116 
NE 1070 mem)j]; Poland v. Hollan- 
der, 62 Misc. 523, 115 NYS (1042; 
Buckley v. Harrison, 10 Misc. 683, 31 
NYS 999; Windsor Constr. Co. v. Ru- 
Jand, 148 NYS 386. 

N. D.—Torgerson y. Minneapolis, 
RaiCor 49 N. D. 1096, 194 NW 


Oh.—Green v. Carter, 28 Oh. A. 492, 
162 NE 814. 


Okl.—Hargrove v.’ Oklahoma Press: 


Pub. Co., 130 Okl. 76, 265 P 635; Kee 
v. Armstrong, 75 Okl. 84, 182 P 494, 
5 ALR 1349. 


Pa.—Com. v. Allegheny County, 37 
Par277; ‘Chester, v.) Paxson; 76+ Bae 
Super. 40: York Hospital, ete., Assoc. 
Vv. York County, 124 Pa. . Dist 5395 
Graeff v. Felix, 24 Pa. Co. 657. 

Philippine.—Fressel v. Chaco, 34 
Philippine 122; Alzua v. Johnson, 21 
Philippine 308, 300 eit” Gycky 

Ss. C.— Oliveros v. Henderson, 116 
S.C. 77, 106 SE) :855; Henderson v. 
McMaster, 104 S. C. 268, 88 SE 645. 

S. D.—Mee v. Hirning, 45S. D. 582, 
189 NW, 675, 677) [cit Cyc]: Ward 
v. Brown, 28S. D.. 375, 1383 .sNW. 699. 

Tenn.—Freeman v. Dayton’ Scale 
Co., 19 SW (2d) 255; H.°“T. Hackney 
Co. v. Robert EH. Lee Hotel, 156 Tenn. 
243, 300 SW 1. 

(Civ. A.) 


Tex.—Bartlett v. Terrell, 
McCormick v. Houston 


292, SW 2iion 
Printing Co., (Civ. A.) 174 SW 853; 
Sanders State Bank v. Hawkins, (Civ. 
A.) 142 SW 84; Prokop v. Gulf, ete., 
een 34 Tex. Civ. A. 520, 79 SW 

Wash.—State v. Ishikawa, 139 
Wash, 484, 247, (P. 730% Hester, “ve 
Thomson, 35 Wash, 119, 76 P 734. 

Wis.—Northwestern Mut. L. Ins. 
Co. v. State, 173 Wis. 126,.180 NW 
141; Northwestern Mut. L. Ins. Co. 
v. State, 178 Wis. 119, 180 NW 1388; 
Stone v. Oconomowoc, 71 Wis. 155, 
36 NW 829. 

Wyo.—Bunten v. Rock Springs 
Grazing Assoc., 29 Wyo. 461, 215 P 
244; State v. Irvine, 14 Wyo. 318, 84 


12) eat 
U. S.—Finney v. Guy, 189 U. S. 
33 s "93 Sct 558, 47 L. ed. 839. 
2° Ark. 


agate State v. Stevenson, 
ec C.—Donaldson v. Wright, 7 ‘App. 


| Mise. 262, 45 NYS 661; 
| New, 10 Misc. 251, 
on other grounds 87 Hun 206, 33 NYS 
Bd. Emergency Aes | 802). ; : 
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of opinion,?® nor surplusage and irrelevant mat- 
A demurrer does not admit facts which the 
court will take judicial notice are not true,?? nor 


SX 

Ga.—Dickey v. Comer, 139 Ga. 166, 
76 SE 1017; Miller v. Butler, 121 Ga. 
758, 49 SE 754. 

N. Y.—Delaware County Nat. Bank 
v. King, 109 App. Div. 553, 95 NYS 
956. 

Philippine.—Fressel v. Chaco, 34 
Philippine 122. 

19. U. S.—Polk v. Mutual Reserve 
Fund Life Assoc., 137 Fed. 273. 

Ind.—Bowen v. Mauzy, 117 Ind. 258; 


19 NE 526. 


Md.—Anne Arundel County Comrs. 


lv. Baltimore Sugar Refining Co., 99 


Md. 481, 58 A 211 
N. H.—Pearson v. Tower, 55 N. H. 


| 36. 


N. J.—Millville Gas Light Co. v: 


| Sweeten, 74 N. J. L. 24, 64 A 959. 


N. Y.—Johnstown v. Rodgers, 20 
McQueen v: 
30 NYS 977 [rev 


Pa.—Com. v. Allegheny County 
Comrs., 3% Pa. 277. 

Philippine.—De la Cruz v. Fabie, 35 
Philippine 144; Fressel vy. Chaco, 34 
Philippine 122. 

Wis.—Stedman v. Berlin, 97 Wis: 
505, 73" NW. 57% Pratt v. incom 
County, 61 Wis. 62, 20 NW 726. 

20. Greathouse Vv. Indianapolis 
School Comrs., 198, Ind. 95, 151 NE 
411; Normandy Cons. School Dist. v, 
Harral, 315 Mo. 602, 286 SW 86; Gran- 
ite Bituminous Pav. Co. v. Fleming, 
251 Mo. 210, 158 SW 4;. Heaton v. 
acker, 131 App. Div. 812, 116 NYS 


21. Ala.—Georgia Home Ins. Co. 
v. Warten, 113 Ala. 479, 22 S 288, 59 
AmSR 129, 

*,.Cal.—Riverside County v. Yawman, 
etc., Mfg. Co., 3 Cal. A. 691, 86 P 900. 

Ind.—Greathouse v. Indianapolis 
ego! Comrs., 198 Ind. 95, 151 NE 

N. Y.—Masterson v. Townshend, 
123 N. Y. 458, 25 NE 928, 10 LRA 816. 

Pa.—Chester v. Paxson, 76 Pa. Su- 


per. 40. 
Wash.—Miller v. Gust, 71 Wash. 
Oil” Corp: mays 


139) L277P2 1845 
22. U. S,—Pierce 
248 U. S. 498, 39 SCt 172, 63 
Te. ed. Oi) Tate 127 Ark: 38, 191 ‘Sw 
405, AnnCasl1918E 143]; Southern 
Pac. R. Co. v. Groeck, 68 Fed. 609. 

Cal.—French v. State Senate, 
Cal. 604, 80 P 1031, 
AnnCas 756; Peo. v. Oakland Water 

Front Co., 118 Cal. 234, 50° P 305; 
Ohm y. San Francisco, 93 Cal. 437, 28 
P 580. 

Colo.—National Optical Co. v, U. 
S. Fidelity, ete., Co., 77 Colo. 130, 235 
P 343. But see Colorado, ete., "Coal 
Co. v. Walter, 75 Colo. 489, 226 P 864 
(where the court refused to take ju- 
dicial knowledge of facts contrary to 
a positive declaration in a pleading 
demurred to). 

Ga.—Southern R, Co. v. Covenia, 
100 Ga. 46, 29 SE 219, 62 AmSR 312, 
ms aan 253; Griffin v. Augusta, ete., 

Cox, 02 Ga. 423; 
RS 148 SE 747. 

Ky.—Commonwealth Bank y. Spil- 
man, 3 Dana 150. 

Mich.—Peo. v. Michigan Cent. R. 
Co., 145 Mich, 140, 108 NW 772. 

N. Y.—Baxter v. McDonnell, 18 
App. Div. 235, 45 NYS 765; Sokoloff 
v. National City Bank, 120 Misc. 252, 
199 NYS 355 [rev on other grounds 
208 App. Div. 630, 204 NYS 69 (aff 
239 N.. Y. 158), 145 NE.917)], 

N. C.— Yarborough v. North Caro- 
lina Park Commn., 196 N. C. 284, 145 
SE 563; North Carolina State Bd. of 
Health v. Louisburg, 173 N. C. 250, 
91 SH 1019; .Prichard v. Morganton, 
aa N,, ‘C5908; 362 SEs35 oie 78 sans be 

Oh.—Lewis v. Taylor, 18 Oh. Cir, 
Ct. 443, 10 Oh. Cir. Dec. 205. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Petty v. Atlanta, ‘ 


va 
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does the rule apply to legally impossible facts,?* 
nor to facts inadmissible in evidence,?* nor to 
facts which appear unfounded by a record incor- 


x 


porated in the pleading,? 
ferred to,?® nor to omitted facts.27 


specting the course of law and proceedings in 


Philippine.—Alzua v. Johnson, 21 
Philippine 308, 350 [cit Cyc]. 

Tenn.—Heiskell v. Knox County, 
132 Tenn. 180, 177 Sw 483, 
AnnCasl1916E 1281, 

Tex.—Anderson v. Polk, (Civ. A.) 
291 SW 1112 [aff 297 SW 219]; Mc- 
Lane v. Paschal, 8’Tex. Civ. A. 398, 
28S Wet Lie 

Wis.—Wadhams Oil Co. v. Tracy, 
141 Wis. 150, 128 NW 785, 18 AnnCas 


Os 

23. U. S.—Louisville, ete... R. Co. 
We lealmes. 109 "Uo Si 2-44 SB SCt A938) 
27. L. ed. 922; Hubbard v. Lowe, 226 
Fed. 135. 

Gal.—Wheeler v. San Francisco, 
etc.. R. Co., 31 Cal. 46, 89 AmD 147. 

Fla.—Owen v. Baggett, 77 Fla. 582, 
81 S 888. 

Ga.—Southern R. Co. v. Covenia, 
100 Ga. 46, 29 SE 219, 62 AmSR 312, 
40 LRA 253. 

N. Y.—Freeman v. Frank, 10 AbbPr 
300. 

N. C.—Prichard v. Morganton, 126 
INE ©) 19085 36) SH 353, 78 AmSR- 679s" 

Or.—Murphy v. Bjelik, 87 Or. 329, 
169 P 520, 525, 170 PB 723 [eit Cye]. 

24. U. S.—Hubbard v. Lowe, 226 
Fed. 135. 

Towa.—Stockman v. Whitmore, 140 
Iowa 378, 118 NW 403. 

Ky.—Aulick v. Summers, 186 Ky. 
310, 217 SW 1024. 

Mich.—Steele v. Bliss, 170 Mich. 
175, 134 NW 1013, 135 NW 931. 

Nev.—In re Parrott, 45 Nev. 318, 
203 P 258. 

Wyo.—Edwards v. Cheyenne, 19 
Wyo. 110, 114 P 677, 122 P 900 

Contra State v. Freeman, 10 Kan. 
AP IG ew Ode Ee ale te 

[a] However, allegations of facts 
inadmissible because not in writing 
are admitted by demurrer. Ruddock 
Orleans Cypress Co. v. De Luppe, 119 


-La. 952, 44 S 794. 


25. Vv. Avery? --:8i 
Conn. 325, 70 A 1065. 

D, C.—Donaldson v. Wright, 7 App. 
45. 

lda.—Caldwell v. Mountain Home, 
29 idae 133 156 LP 1909. 

Tll.—Galewski v. Clover Leaf Cas- 
ualty Co., 191 Til. A. 496. 

Ky.—Blue Grass Canning Co. Vv. 
Tilinois Cent. R. Co., 119 SW. .769, 
Walton v. Jones, 7 Ky. Op..130. 

Mich.—Steele v. Bliss, 170 
175, 134 NW 1013, 135 NW 931. 

Miss. ~Murray v. Murphy, 39 Miss. 


214. 

Pa.—Chester vy. Paxson, 76 Pa. 
Super. 40. 

Philippine.—Tec Bi v. Chartered 


Bank, 41 Philippine 596, 606 [cit Cyc]. 

But see Walsh v. Standart, 174 Cal. 
SOW, 164 PB. 7952 Gthe demurrer admit- 
ted the truth of an allegation that 
certain parties executed a written 
eontract, even though the copy of 
the contract attached as an exhibit to 
the complaint was not signed by all 
of the parties); Weissman v. Banque 
de Bruxelles, 221 App. Div. 595, 224 
NYS 555 (the demurrer admitted an 
allegation that an indorsement was in 
Belgium, although the indorsement 
recited Lisbon’). 

26. Caldwell v. Mountain Home, 
29eldae 135) 156") P9095" ‘Gminder ‘vy. 
Zeltner Brewing Co.; 126 App. Div. 
Gy del, INIVSn 20 os Boardman v. Key- 
stone Watch Case Co., 8 LancLRev 
(Pa.) 25. 

Clef oe Aa S.—Frederick v. 
Mortg. Corp., 1 F. (2d) 437. 

Ark.—Arnold v. Doniphan Lumber 


Motors 


Co., 130 Ark. 486, 198 SW 117. 

Cal. —Goldstein v. Healy, 187 Cal. 
206, 201 P 462. 

Conn.—Dante v. Dante, 93 Conn. 


160, 105 A 3538; Ryan v. Knights of 


5 or by a document. re- 


‘Pub. Co., 


PLEADING 


judicata.?? 


Allegations re- 


Columbus, 82 Conn: 91, 72 A 574. 
Ill.—Peo. v. Anderson, 325 Ill. 464, 


156 NE 471. 
Ind.—Stahl v. Illinois Oil Co., 45 
137 Ky. 


Ind. A.°211, 90 NH:632 
Ky.—Bennett v. Bennett, 

17, 121 SW 495, AnnCasi912A, 407; 

Jackson v. Richardson Coal Co., 109 

SW 902, 38 KyL 289. 
La.—Beiger Wi 

Stores, 2 La. A. 527. 


Piggly-Wigsly 


Miss.—U. S. Fdelity, ete. Co. v. 
Shaw First State Bank, 103 Miss. 91, 
60 S 47. 


N. Y.—Van Heusen v. Argenteau, 
124 App. Div. 776,109 NYS 238 [rey 
194 N. Y. 309, 87 NE 437]. 

Okl.—Hargrove v. Oklahoma Press 
130 ‘Okl. 76, 265 P 635. 

Ss. D.—Stewart v. Watertown, 43 S. 


'D. 489, 180 NW 945. 


[a] Rule applied.—Where the pe- 
tition did not allege that a necessary 
affidavit was filed, it must be assumed 
that none was filed. Grinstead v. 


‘Monroe County, 156 Ky. 296, 160 SW 


225, 


1041. 

{b] Reason for rule.—A party is 
presumed to set forth all the facts 
favorable to his case. Cushman vy. 
Cloverland Coal, ete., Co., 170 Ind. 
402, 84 NE 759, 127 AmSR 402, 16 
LRANS 1078. 

28. Shuman v. Gilbert, 229 Mass. 
IS INE 254) LR AToAs Cr o135; 
AnnCasi1918E 793. 

29. Weber v. Kemper, 320 Ill. 11, 
150 NE 339; Martin v. McCall, 247 


‘Ill. 484, 93 NE 418. 


135, 25 L. ed. 295; 


30. U. S—uU. S. v. Ames, 99 U.S. 
Gould v. Evansville, 
ete On  9ilesUs ser D2Oe ote Neds 
416; Dillon v. Barnard, 21 Wall. 430, 
22 L. ed. 673; Thacher v. 4Stna Acc., 
etc., Co., 287 Fed. 484, 28 ALR 1280. 
Ala.—Nunnally Co. v. Bromberg, 
217 Ala.-180, 115 S 230. 
Colo.—National Optical Co. v. U.S. 


VENICE mete, COs 4. Colo, 130,025.01 F 


343. 
- Conn.—New York, etc., R. Co. v. 
Hartford Water Comrs., 102 Conn. 


488, 129 A 384. 


Pens C.—Donaldson v. Wright, 7 App. 


Ga.—Strickland v. Lowry Nat. 


“Bank, 140 Ga. 653, 79 SE 539. 


Mich. } 


Ill.—Lindemann, etce., Co. v. Ad- 
vance Stove Works, 170 Ill. A. 423. 

Ind.—Knepper v. Eggiman, 177 Ind. 
56-97, ND! L6L. 

Iowa.—Birmingham v. 127 
NW 826. 

Kan.—Rettiger v. Dannelly, 91 Kan. 
61, 136 P 942. 

Mass.—Lea v. Robeson, 12 Gray 


6 


Hand, 


Mo.—Jewell Realty Co. v. Dierks, 
18 SW (2d) 10483; Meek v. Hurst, 223 
Mo. 688, 122 SW 1022, 1385 AmSR 581; 
Donovan v. Boeck, 217 Mo. 70, 116 SW 
543; Hau Claire-St. Louis Lumber Co. 
v. Banks, 136 Mo. A. 44, 117 SW 611. 

Mont.—Daley v. Torrey, 69 Mont. 
599, 223 P 498; Montana Amusement 
Securities Co. v. Goldwyn Distribut- 
ingrCorp.,.50 Monte2is. LsS2eP ring: 

N. J.—Redmond v. Dickerson, oe Ni. 
J. Hq. 507,.59 AmD 418. 

N. Y,.—Schantz v. Oakman, 163 N. 
DG ig 57 NE 288; Greeff v. Equitable 
L. Assur. Soc., 160 N.Y. 19, 54 NE 
712, 73 AmSR 659, 46 LRA 288; Bo- 
gardus v. New York L. Ins. Co., 101 
N. Y. 328, 4 NE 522; Buffalo Catholic 
Inst. v. Bitter, 87 N. Y. 250; Bonnell 
v. Griswold, 68 N. Y. 294 [aff 1 Hun 
332, 3 Thomps. & C. 557, 16 AbbPrNS 
81]; A. L. Gosselin Corp. v. Mario 
Tapparelli Fu Pietro, 191 App. Div. 
580, 181 NYS 883 Laff 229° Ni ¥. 596 
mem, 129 NE 922 mem]; Ainsworth 
v. Acheson Harden Co., 172 App. Div. 
723, 158 NYS 630; Hamilton Trust 
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court are not admitted,?® as are not allegations of 
facts which have been previously decided and are res 
A demurrer does not admit an alleged 
construction of an instrument,®° or of a statute,?+ 
nor a general allegation of fraud, 82 nor a pleader’s 
interpretation of foreien law 333 but an allegation as 


Co. v. Shevlin, 156 App. Div. 307, 141 
NYS 232 [aff 215 N. Y..735 mem, 109 
NE 1077 mem]; Gminder v. Zeltner 
Brewin Cos <126 App. Dive Wie, ete! 
NYS 215. 

Oh.—Green v. Dodge, 6 Oh. 80, 25 
AmD 736. 

Okl.—Wilson v. King Smith Refin- 
ing €Co., 119 Ok1..256, 250 P oe Wright 
v. “State, 104 Okl. 51, 230 P 268. 

Pa.—Com. vi Allegheny County; 387 
Panta vane 

Tenn.—Freeman_ v. 
Cor, 19° SW (Qd)255- 

Wash.—Lawson _ vy. 
Wash. 286, 98 P 737. 

Eng.—Ford v. Peering, 
72, 30 Reprint 236. 

[a] Meaning of trade terms used 
in a contract, however, is admitted 
as it is proper to aver and prove 
their meaning. American Sugar Re- 
fining Co. v. Atwell, 286 Fed. 685; 
Dillon v. Monticello, 145 Iowa 424, 
124 NW 186. 

[b] Court in its construction, 
however, may regard the construction 
stated in the bill demurred to as cor- 
rect, in the absence of anything in 
the bill or exhibits attached thereto 
that would indicate a different mean- 
ing. Backman v. U. S. Shipping Bd. 
Pee E se Rcy, Fleet Corp., 1. Pa. Dist. & 

Oo. 


Dayton Scale 
Sprague, 51 
1 Ves. Jr. 


31. U. S—Pennie v. Reis, 132 U. S. 
464, 10 SCt 149, 33 L. ed. 426; Lyons 
v. Reinecke, 10 F. (2d) 3. 

Cal.—Fey v. Rossi Impr. Co., 23 


Cal. A. 766, 139 P 908. 
D. C.—Maese v. Hermann, 17 Ap 
52 [ariv iss! Ul Se 52.22 Sct Dale wt6 
L. ed. 335]; Donaldson v. Wright, va 

App. 45. 

Mo.—Orthwein v. Germania L. Ins. 
Co., 261 Mo. 650, 170 SW 885. 

N. Y.—Hanna v. Lichtenhein, 225 
N. Y. 579, 122 NE 625; Pelo v. Ste- 
vens, 66 Mise. 35, 120 NYS 227. 

Ok. —Montgomery Vo visrouch 847 
Oks 15157186) PB 218: 

Ss. C.--Henderson v. McMaster, 104 
S.C. 268, 88 SE 645. 

Wash.—Longfellow vy. Seattle, 76 
Wash. 509, 136 P 855. 

Wyo. —State v. Irvine, 14 Wyo. 318, 
84 P 90. 

32. U. S—Westwater v. Murray, 
245 Fed. 427, 157 CCA 589. 

Ala.— Henley v. Rucker, 208 Ala. 
165, 98 S 879; Olson vy. Olson, 200 Ala. 
56, ‘ToS 313: Flewellen v. Crane, 58 
Ala. 627. 

Colo.—Kilpatrick vy. Miller, 55 Colo. 
419, 135 P 780. \ 

Ill. Chicago Sanitary Dist. v. Gif- 
ford, 257 Ill. 424, 100 NE 953. 

Iowa.—Peverill v. Black Hawk 
County, 201 Iowa 1050, 205 NW 543; 
Kock v. Burgess, 166 NW 275; Sud- 
bury v. Sudbury, 179 Iowa 1039, 162 
NW 209. 
me H.—Eastman v. Thayer, 60 N. H. 

But see Rodebaugh vy. Rodebaugh, 
79 Ind. A. 324, 138 NE 263 (holding 
that a general allegation of fraud is 
admitted in the absence of a motion 
to make more specific). 

[a] Allegations of specific mat- 
ters constituting fraud are of course 
admitted. Barr v. Packard Motor Co., 
172 Mich. 299, 137 NW 697; Watts v. 
Watts, 123 Miss. 812, 86 S 353. 

Pleading fraud generally see Fraud 
PAG OF Fens) 38. 

33. EKinney v. Guy, 189 U. S. 335, 
23 “SCt '558,- 47 T.) ed. 839; Musser 
v. Musser, 281 Mo. 649, 221 SW 46; 
Hanna v. Lichtenhein, 225 N. Y. 579, 
122 NE 625; Knickerbocker Trust Co. 
Va iselin, LSSNe Yr b4,97 TNE 877, 113 
AmSR 863 [rev on other grounds 109 
App. Div. 688, 96 NYS 588]; Kinnier 
v. Kinnier, 45 N. Y. 535, 6 AmR 132; 
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to the content of foreign law is admitted.**_ 
murrer does not admit allegations as to the amount 
of damages sustained,®° other than the right to nom- 
inal damages,°* except in cases where the establish- 
ment of the cause of action necessarily carries with 
it the right to recover the precise amount alleged.?? 
So scandalous matter inserted merely to insult the 


opposing party is not admitted.®§ 


[§ 546] d. Character of Admission. 
sions by demurrer are only for the purpose of pass- 
ing upon the sufficiency in law of the pleading de- 
murred to,°® and they are not evidence,*° nor an ab- 
solute admission dispensing with proof upon the trial 
on the merits.4! But for the purpose of the ruling on 
the demurrer,*? or as long as the demurrer remains 
on the record,** the facts in the pleading demurred to 
cannot be controverted,** and the trial court is re- 


Hanna v. Lichtenhein, 182 App. Div. 
94, 169 NYS 589 [rev on other grounds 
225 N. Y. 579, 122 NE 625]; Fish v. 
Delaware, etc., R. Co., 158 App. Div 
92, 143 NYS 365 [aff 79 Misc. 636, 141 
NYS 245, and rev 211 N. Y. 374, 105 
NE 661]. But see Coleman’s Est., 2 
Pa. Dist. 206, 13 Pa. Co. 81 (where an 
allegation that a will was “invalid” 
by foreign law was held admitted). 

34 U. S—Finney v. Guy, 189 U.S. 
335, 23 SCt 558, 47 L. ed. 839. 

Tll.—Buell v. Kastor, 195 Ill. A. 
464; Smith v. Kastor, 195 Ill. A. 458. 

Mass.—Miller v. Aldrich, 202 Mass. 
109, 88 NE 441, 132 AmSR 480. 

N. Y.—Hanna v. Lichtenhein, 225 
N.Y. 579, 122 NE 625. 

Pa. —Hartley Silk Mfg. Co. v. Berg, 
48 Pa. Super. 419. 

R. I.—Pendar v. H. & B. American 
Machy sCounpusb Rens Sain 87 Acel; 
LRA1916A 428. : 
~ 35. Ariz.—Worsley v. Cochise 
County, 24 Ariz. 472, 211 P 561. 

Ark.—Greer v. Strozier, 90 Ark. 158, 
118 SW 400; Thompson y. Haislip, 14 
Ark. 220. 

Conn.—Sprague v. New York, etc., 
RisiCosm6ss Conn: 345586 A. 791; *3% 
LRA 638; Havens v. Hartford, etc., R. 
Co., 28 Conn. 69; Chapin v. Curtis, 23 
Conn. 388. 

SAE Op i tel v. Reed, 11 Iowa 

Mo.—Darrah v. The Lightfoot, 15 
Mo. 187; The Reveille v. Case, 9 Mo. 
he Rosentreter v. Brady, 63 Mo. A. 


N. Y.—Thompson v. Fox, 21 Misc. 
298, 47 NYS 176; Pierson & Co., Inc. 
Vv. Communipaw Steel Co., 179 NYS 


305. 

36. Nolan v. New York, etc., R. Co., 
53 Conn. 461, 4 A 106; Crogan v. 
Schiele, 53 Conn. 186, 1 A 899, 5 A 673, 
55 AmR 88. 

387. McAlister v. Clark, 33 Conn. 
253; Applegate v. Jacoby, 9 Dana 
(Ky.) 206; Pritchett v. Davis, (Tex. 
Civ. A.) 269 SW 450. 

[a] Thus, in an action to recover 
damages stipulated to be paid on the 


happening of a certain contingency,, 


judgment may be rendered for the 
stipulated sum whenever it is admit- 
ted by demurrer that the event upon 
which it was to be paid has happened. 
bie et v. Jacoby, 9 Dana (Ky.) 
38. W. T. Hanson Co. v. Collier, 119 
App. Div. 794, 104 NYS 787 [rev on 
rene grounds 51 Misc. 496, 101 NYS 
39. U. S.—Anheuser-Busch Brew- 
ing Assoc. v. Bond, 66 Fed. 653, 13 
CCA 665. 
Ariz.—Worsley v. Cochise County, 
24 Ariz. 472, 211 P 561. 
Cal.—Dyment v. State Medical Ex- 
aminers, (A.) 268 P 1073; Licht v. 
Gallatin, 84 Cal. A. 240, 257 P 914; 
Crescent Inv. Co. v. Lake County Inv. 
Cds, 08> CalitA. 716425) 177" Pu let: 
Conn.—Santoro v. Mack, 108 Conn. 
683, 145 A 273; Doolittle v. Branford, 


PLEADING 


A de- 
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quired to assume that they are true.*® The admission 
is confined to the portion of the pleading demurred 
to,*® and hence it goes only to the facts in the issues 
therein alleged, and other issues involving the same 
facts are not affected by the demurrer.*? 
sions by demurrer supply the want of a verification 
to a pleading where it is required,**® and a demurrer 


Admis- 


to a petition pleading an oral agreement has the ef- 


The admis- 


59 Conn. 402, 22 A 336; Crogan v. 
Schiele, 53 Conn. 186, 1 A 899, 5 A 673, 


55 AmR 88; Havens v. Wartford, etc., 
RA-Con cas, Conn. 69; Pease v. Phelps, 
10 Conn. 62. 

Del.—Wolcott v. Malkrataston, 10 
Del. Ch. 384, 93 A 36 

Ida.—Leach v. Soins Bank, 274 
Beo2ts 
Pt team anak v. Allen, 235 I. A. 


Ind.—Lawler v. Couch, 80 Ind. 369; 
Swafford v. Kitch, 51 Ind. 78. 

Kan.—Jacobs v. Vaill, 67 Kan. 107, 
72, P 530. 

Ky.—Broughton vy. Louisville, etc., 
Ri) Co. 207) Key £2972 8900S Wass 
Bush v. Madeira, 14 B. Mon. 172. 

La.—Bijou Co. v. Lehmann, 118 La. 
956, 48 S 632; Boutte v. Maillard, 19 
La. Ann. 276. 


Ma.—State v. Consolidated Gas, 


etc., Co., 146 Md. 390, 126 A 105, 42 
ALR 1237; Brooke v. Widdicombe, 39 
Mad. 386. 

Mass.—Adams v. Hannah, 165 NE 
32. See Boynton v. Dalrymple, 16 
Pick. 147. 


Minn,—Harriet State Bank v. Sam- 
els, 164 Minn. 265, 204 NW 938. 

Miss.—State v. Mitchell, 95 Miss. 
130, 48 S 963. 

Mo.—Hill v. Gould, 129 Mo. 106, 30 
SW 181. 

N. Y.—Golden v. New York Health 
Dept., 21 App. Div. 420, 47 NYS 623; 
Wiley v. Rouse’s Point, 86 Tlun 495, 
33 NYS 778; Maltin v. Royal Petti- 
coat Co., 147 NYS 545; Ex p. Vermil- 
yea, 6 Cow. 555. 

N..C.—McDaniel v. Trent Mills, 
Inc., 197 N. C. 342, 148 SE 440; Grif- 
ee Baker, 192 SNE CE 297, 1384 SH 

Okl.—Buell v. U-Par-har-ha, 60 Okl. 
(Oe MEE Ee SNC 
NS ia: ve Rice, 137Or. 337, 10 Pe 

oO. 

Philippine.—Liquete  v. 
Philippine 221. 

S. C.—Powell v. Adams, 131 S. C. 
48, 128 SE 435. 

S. D.—Cornwell v. Surety Fund Life 
Co., 47 S. D. 421, 199 NW 126. 

Tex.—Perry vs Rice, 10 Tex. 367; 
Chambers v. Miller, 9 Tex. 236; Wol- 
forth v. A. J. Deer Co., Inc., (Civ. vAN) 
293 SW 590; Sovereign Camp W. W. 
v. Piper, (Civ. A.) 222 SW 649; Key 
v. Key, (Civ. A.) 167 SW 173; West- 
ern Union Tel. Co. v. Ashley, (Civ. 
A.) 187 SW 1165. 

Wyo.—Grover Irr., etc., Co. v. Lov- 
ella Ditch, ete., Co., 21 Wyo. 204, 131 
Boge LRA1916C 1275, AnnCasi1915D 

[a] For ruling on demurrer the 
theory of a complaint is assumed to 
be based on fact. Gilchrist v. Hatch, 
183 Ind. 3871, 106 NE 694, AnnCas 
1917E 1080 [rev (A.) 100 NE 473]. 

Purpose of demurrer generally see 
supra §§ 452, 462. 

40. Seibert v. Herring, 121 Oh. St. 
181, 167 NE 3838; Blizzard v. Brown, 
152 Wis. 160, 139 NW 787. 

41. U. S.—TIllinois Cent. 


Dario, 5 


fect of an answer admitting the agreement but claim- 
ing the benefit of the statute of frauds.*® 
rer to an answer does not constitute such an admis- 
sion of the facts therein alleged as to make them a 
part of the petition and thus render the petition 
bad.®° If a demurrer is filed by a partv who has al- 
ready filed a prior pleading, the admission of the 
demurrer, being later in time, must be taken as re- 
voking any allegation of the prior pleading inconsist- 


A demur- 


v. Norris, 245 Fed. 926, 158 CCA 214. 
Kan.—Hogg v. Whitham, 120 Kan. 
3415 2425P71021; 
Mich.—Belden_ v. 124 
Mich. 667, 838 NW 616. 
Mo.—Donovan v. Boeck, 217 Mo. 70, 
116 SW 543. 
N. Y.—Groesbeeck v. Dunscomb, 41 


HowPr 302. 
Fhe age cs Vv.» Rice,) 13 Or. 337; 1052 

Philippine.—Liquete v. Dario, 5 
Philippine 221. 

Tex.—Ray v. W. W. Kimball Co., 
(Civ. A.) 207 SW 351. 

“Admissions” defined see 1 C. J. 
1363. See also supra §§ 121-131, nat 
infra §§ 1163-1166. 

Admissions in or by plea or answer 
see supra §§ 338-354... 

42. Ark.—Watson v. Boydstun, 141 
Ark. 184, 216 SW 721. 

Cal.—Lanktree v. Lanktree, 42 Cal. 
A. 648, 183 P 954. 

Del.—Hurd v. Pheenix Co., 30 Del. 
332, 106 A 286. 

Ky.—Stuart v. Clements, 186 Ky. 9 
216 SW 136; Indiana Nat. L. Ins. Co. 
v. Maines, 185 Ky. 180, 214 SW 820; 
Jones v. Taylor, 136 Ky. 39, 123 SW 
326, AnnCas1912A 276; Com. v. Hil- 
lis, 96 SW _ 873, 29 KyL 1063; Fran- 
cis -v. Wood, 4 KyL 616. 

Miss.—Globe, ete., F. Ins. Co. v. 
Firemen’s Fund Ins. Co., 97 Miss, 
148, 52 S 454, 29 LRANS 869. 

N. Y.—Mack v. Latta, 178 N. Y. 525, 
71 NE 97, 67 LRA 126; Davis v. Cor- 
nus, 151 N. Y. 172, 45 NE 449; Bush- 
nell v. Chautauqua County Nat. Bank, 
74 N. Y. 290 [aff 10 Hun 378]; Cutler 
v. Wright, 22)N. Y.°472: 

Or.—Monroe v. Withycombe, 84 Or. 
328, £65 P2277. 

Tex.—Dibrell v. Coleman, (Civ, A.) 
172 SW 550. 

Wash.—State v. Whatcom County 
Super. Ct., 148 Wash. 405, 269 P 1. 

43. Cutler v. Wright, 22 N. Y. 472. 

44. See cases supra notes 42, 43. 

fa] An affidavit denying the al- 
legations of the complaint cannot be 
considered on demurrer. Globe, etc., 
F. Ins. Co. v. Firemen’s Fund Ins. Co., 
97 Miss. 148, 52 S 454, 29-LRANS 869. 


Blackman, 


45. Dodge v. Colby, 108 N. Y. 445, 
15 NE 708. 
46. Conn.—Tyler v. Waddingham, 


58 Conn. 375, 20 A 335, 8 LRA 657. 
Ky. —Broughton Vv. Louisville, etc., 

R. Co.; 217 Ky. 297, 289 SW 287. 
Me.——Stinson v. Gardiner, 33 Me. 94. 
i ae v. Jackson, 40 Mich. 


N. Y.—Jorgensen v. Reformed Low 
Dutch Church, 7 Misc. 1, 27 NYS 318. 

[a] Verdict. by consent on one 
plea will not deprive a party of the 
benefit of the averments in another 
plea which has been demurred to. 
Austin v. Cummings, 10 Vt. 26. 

Av, wy Cutlersive Wright) 22Nciy: 472. 


48. Peo. v. Knight, 189 Ill. A. 449. 
12 & Fone v. Corder, 33 Okl. 68, 


ee v. Kelly Axe Mfg. Co., 49 


Rui Go. Fed. "618, 1 CCA 395. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ent with the allegations of the pleading demurred 
When a demurrer is sustained, the facts al- 
leged in the pleading demurred to are not in the 
ease,°? and when the demurrer is overruled®*: or 
withdrawn,°* they must be proved and may be con- 
troverted as if no demurrer had been filed. 


to. 


51. Boll v. New York, etc., R. Co., 
33 Misc. 42, 68 NYS 139 [aff-58 App. 
Div. 625 mem, 69 NYS 1129 mem]. 

52. Doolittle v. Branford, 59 Conn. 
402, 22 A 336. 

53. U. S8.—Anheuser-Busch Brew- 
ing Assoc. v. Bond, 66 Fed. 653, 13 
CCA 665; Crawford v. William Penn, 
6 F. Cas. No. 3,373, 3 Wash. 484. 

Ind.—Lawler v. Couch, 80 Ind. 369. 

ee .—Standish v. Dow, 21 Iowa 


Ta.—Boutte v. Maillard, 19 La. 


Ann. 8 

N. Y.—Drake v. Hodgson, 207 App. 
Div. 783, 202 NYS 813 [mod 118 Misc. 
508, 194 NYS 874]; Hudson River 
Transmission Power Co. v. United 
ees Co., 98 App. Div. 568, 91 NYS 

Ti 

Vt.—Bowen vy. Grand Trunk R. Co., 
86 Vt. 4838, 86 A 306. 

[a] In Kentucky, however, the in- 
troduction of evidence to support a 
pleading is rendered unnecessary by 
a demurrer thereto which is over- 
ruled, the demurrant electing to stand 
thereon. Allen v. Com., 140 Ky. 302, 
131 SW 6; Com. v. Hillis, 96 SW 873, 
29 KyL 1063. 

54. Iles v. Heidenreich, 201 Ill. A. 
619 [rev on other grounds 293 Ill. 
291, 127 NE 722]. 

55. U. S.—Townsend v. Jemison, 7 
How. 706, 12 L. ed. 880; U.S. v. Linn, 
1 How. 104, 11 L. ed. 64; Gorman v. 
Lenox, 15 Pet. 115, 10 L. ed. 680; 
Be S)-v,, Arthur; 5 Crancehy.257,; °3-du 
ed. 94; Cooke v. Graham, 3 Cranch 
229, 2 L. ed. 240; U. S. v. Rogde, 214 
Fed. 283; Whitehill v. Western Un- 
ion Tel. Co., 136 Fed. 499; Metropoli- 
tan Trust Co. v. Toledo, etc., R. Co., 
107 Fed. 628; Boggs -v. Wann, 
Fed. 681; Illinois Bank v. Brady, 2 
F. Cas. No. 888, 3 McLean 268; Eg- 
berts v. Dibble, 8 F. Cas. No. 4,307, 
38 McLean 86; Hart v. Rose, 11 F. 
Cas. No. 6,154a, Hempst. 238; McCue 
v. Washington, 16 F. Cas. No. 8,735, 
3 Cranch C. Cc. 639; U. S. v. Beard, 
24 F. Cas. No. 14, 551, 5 McLean 441; 
U. 8. v. Sawyer, 27 F. Cas. No. 16,227, 
1 Gall. 86; U. S.’\v.. Spencer, 27 F. 
Cas. No. 16,368, 2 McLean 405. 

Ark.—Thompson y. Jacoway, 97 
Ark. 508, 134 SW 955; Smith v. Thorn- 
ton, 74 Ark, 572, 86 SW 1008; Bruce 
v. Benedict, 31 Ark. 301; Burke v 
Stillwell, 23 Ark. 294; Bradley v. 
Hume, 18 Ark. 284; Pickett v. Real 
Estate Bank, 8 Ark. 224; Carlock v. 
Spencer, 7 Ark. 12; Byers v. Aiken, 
5 Ark. 419; Childress v. Foster, 3 Ark. 
ee McLaughlin v. Hutchins, 3 Ark. 


Colo.—Brown v. Tucker, 7 Colo. 30, 
LP a2: 

Conn.—White v. Avery, 81 Conn. 
325, 70 A 1065; Bishop v. Quintard, 
18 Conn. 395. 

Dak.—Clay County v. Simonsen, 1 
Dak. 403, 46 NW 592. 

Fla.—State v. Louisville, ete, R. 
Co; 5h Fa. ne 40 S 885; Miller v. 
Kingsbury, Fla. Bist “Hooker v. 
Gallagher, 6 ela, 351; Manly v. Un- 
jon Bank, 1 Fla. 110. But see Russ v. 
Mitchell, 11 Fla. 80 (holding rule 
abrogated by the act of Febr. 8, 1861). 

Tll.— Weatherford v. School Direc- 
tors Dist. No. 7, 317 Ill. 495, 148 NE 
244; Peo. v. Strawn, 265 Ill. 292, 106 
NE 840; Hedrick v. People, 221 Tl. 
374, 77 NE 441; Stott v. Chicago, 205 
Tll. 281, 68 NE 736; Finch v. Galigher, 
181 Ill. 625, 54 NB 611; Schalucky v. 
Field, 124 Ill. 617, 16 NE 904, 7 AmMSR 
399; Barrow v. Window, WA 214; 
Haynes v. Lucas, 50 Ill. 486; Ward v. 
Stout, 32 Ill. 399; Adams v. Hardin, 
19 Tl. 273; Peoria, eter {RE Coe. 
Neill, 16 Ill. 269; Buckmaster v. Grun- 
dy, 2 Ill. 310; Pheebe v. Jay, 1 Ill. 268; 
Peo. v. La Salle County School Direc- 
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stance.°® 


tors Dist. INo. 248, 139 Tl). A. 
Augsbery v. Meredith, 101 Ill. A. 629; 
Frew v. Richardson, 97 Ill. A. 18; 
Wolf v. Sterling, 61 Ill. A. 515 [aff 
163 Ill. 467, 45 NE 218]. 

Ind.—Meixell v. American Motor 
Car Sales Co., 181 Ind. 153, 103 NE 
1071, AnnCas1916D 375; Mitchell v. 
Peru,, 163 Ind. 17, 71 NH. 132; State 
v. Kemp, 141 Ind. 125, 40 NE 661; 
Gray v. National Ben. Assoc., 111 In‘. 
531, 11 NE 477; Wilhite v. Hamrick, 
92 Ind. 594; Scott v. State, 89 Ind. 
368; Dorrell v. Hannah, 80 Ind. 497; 
Drook v. Irvine, 41 Ind. 430; Hain v. 
Northwestern Gravel Road Co., 41 
Ind. 196; Menifee v. Clark, 35 Ina. 
304; Dunning v. Driver, 25 Ind. 269; 
Ellis v. Kenyon, 25 Ind. 134; McEwen 
v. Hussey, 23 Ind. 395; Sugar Creek 
Tp. v. Johnson, 20 Ind. 280; Walker 
v. Ocean Bank, 19 Ind. 247; Louch- 
heim v. Gill, 17 Ind. 139; State Bank 
v. Lockwood, 16 Ind. 306; Wiley v. 
Howard, 15 Ind. 169; Hayworth v. 
Junction R. Co., 13 Ind. 348; Fergu- 
son v. Rhoades, 7 Blackf. 262; Pun- 
tenny v. Paddock, 1 Blackf. 415; Til- 
lotson v. Stipp, 1 Blackf. 77; Walker 
v. Bement, (A.) 94 NE 339; Ginther 
v. Rochester Impr. Co., 46 Ind. A. 
3878, 92 NE 698; Neyens v. Flesher, 
44 Ind. A. 44, 88 NE 626; Cobe v. Mal- 
loy, 44 Ind. A. 8, 88 NE 620; Hall v. 
Brownlee, 28 Ind. A. 178, 62 NE 457; 
Sulzer-Vogt Mach. Co. v. Rushville 
Water Co., (A.) 60. NE 464; Posey 
County v. Stock, 11 Ind. A. 167, 36 
NE 928; Davis, ete. Bldg., ete., Co. 
v. Booth, 10 Ind. A. 364, 37 NE 818; 
Indiana Live Stock Ins. Co. v. Boge- 
man, 4 Ind. A. 237, 30 NE 7. Contra 
Mason v. Toner, 6 Ind. 328. 

Ind. T.—Shrimsher v. Newton, 3 
Ind. T. 555, 64 SW 534. 

Kan.—Polensek v. Sheridan Coal 
Co., 122 Kan. 725, 253 P 605; Barthol- 
omew v. Guthrie, 71 Kan. 705, 81 P 
491; Johnson v. Wynne, 64 Kan. 138, 
67 P 549. 

Ky.—Goldstein v. McDonald, 223 
Ky. 161, 3 SW (2d) 200; Stephens v. 
Stephens, 189 Ky. 561, 225 SW 364; 
Young v. Duhme, 4 Mete. 239; Mar- 
tin v. McDonald, 14 _B. Mon. 544; 
Mitchell v. Vance, 5 T. B. Mon. 528, 
17 AmD 96; McWaters y. Draper, 5 
T. B. Mon. 494; Williams v. Casey, 4 
Bibb 800; Jones v. Grugett, 1 Bibb 
447; Beauchamp v. Mudd, Hard. 163; 
Chesapeake, etc., R. Co. v. Riddle, 72 
SW 22, 24 KyL 1687; Mackin v. Wil- 
son, 45 SW 663, 20 KyL 218; Poor v. 
Stevenson, 8 Ky. Op. 432; McElroy 
v. Winfrey, 1 Ky. Op. 6. 

Me.—Shelden v. Call, 55 Me. 159; 
Freeman vy. Freeman, 39 Me. 426. 

Md.—Parks v. Griffith, etc., Co., 117 
Md. 494, 88 A 559; Gusdorff v. Dun- 
can, 94 Md. 160, 50 A 574; Robey v. 
State, 94 Md. 61, 50 A 411, 89 AmSR 
405; Eastern Advertising Co. v. Mc- 
Graw, 89 Md. 72, 42 A 923; Shertzer 
v. Mutual F. Ins. Co., 46 Md. 506; 
Bakle v. Smith, 27 Md. 467; Wash- 
ington, etc., Turnpike Road v. State, 
19 Md. 239; State v. Culler, 18 Md. 
418; Dilley v. Roman, 17 Md. 3387; 
Tucker v. State, 11 Md. 322; Yingling 
v. Hoppe, 9 Gill 310; Dorsey v. Pan- 
nell, 4 Gill & J. 471; Morgan v. Mor- 
gan, 4 Gill & J. 395; Iglehart v. State, 
2 Gill & J. 235; Murdock v. Winter, 
1 Harr. & G. 471. 

Mass.—Frost v. Hammatt, 11 Pick. 
70; Keay v. Goodwin, 16 Mass. 1; 
Dyer v. Stevens, 6 Mass. 389; Pear- 
sall v. Dwight,' 3 Mass. 84,3 AmD 35. 

Minn.—State  v. Hardstone Brick 
Co., 172 Minn. 328, 215 NW 186; St. 
Paul First Nat. Bank v. How, 28 
Minn. 150, 9 NW 626; Balcombe v. 
Northup, 9 Minn. 172; Yoss v. De 
Freudenrich, 6 Minn. 95; Smith v. 
Mulliken, 2 Minn. 319; Loomis vy. 
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[§ 547] 8. As Opening Record—a. In General. It 
is generally held that a demurrer opens the whole 
record so that judgment must be rendered against 
the first party whose pleadings are defective in sub- 
However, in Georgia, the court has re- 


Youle, 1 Minn. 175. 

Miss.—Yazoo, etc., R. Co. v. Adams, 
77 Miss. 780, 28 S 959; State v. Wash- 
ington Steam Fire Co., 76 Miss. 449, 
24 S 877; Miles v. Myers, 1 Miss. 379. 

Mo.—Marshall vy. Platte County, 12 
Mo. 88; Clark vy. Murphy, 1 Mo. 114; 
Collier v. Weldon, 1 Mo. 1. 

Nebr.—Miller Bank v. Moore, 81 
Nebr. 566, 116 NW 167; Barr v. Little, 
54 Nebr. 556, 74 NW 850; State v. 
Moores, 52 Nebr. 770, 73 NW 299; 
State v. Stuht, 52 Nebr. 209, 71 NW 
941; Oakley v. Valley County, 40 
Nebr. 900, 59 NW 368; Hower v. Ault- 
man, 27 Nebr. 251, 42 NW _ 1039; 
Brown v. Houghton, 2 Nebr. (Unoft.) 
425, 89 NW 251. 

Nev.—Clay v. Scheeline Banking, 
etc., Co., 40 Nev. 9, 159 P 1081, 1083 
oct Cye]. 


H.—Claggett v. Simes, et NH. 
22; Leslie v. Harlow, 18 N. 518. 
N. J.—Westfield v. Public ee R. 
Co., 84 N. J. L. 568, 87 A 82; Millville 
Bd. of Education v. Empire State 
Surety Co., 83 N. J. L. 2938, 85 A 223; 
Mayer v. Roche, 76 N. J. ibs 433, 69 A 
246 [writ of error dism 73 A 516]; 
Watkins v. Kirby, 74 N. J. L. 34, 64 
A coe Cunningham v. Stanford, 68 
N. J. 7, 52 A 374; Brehen v. O’Don- 
nell, a4. N. J. L. 408. 
N. M.—Pino v. Beckwith, 1 N. M. 


N. Y.—Hull v. Hull, 225 N. Y. 342, 
122 NE 252; Baxter v. McDonnell, 
154 N. Y. 432, 48 NE 816; Wright v. 
Booth, 69 N. Y. 620 mem: Shaw v. 
Tobias, 3 N. Y. 188; Chelsea. Exch. 
Bank v. Travelers’ Ins. Co., 173 App. 
Div. 829, 160 NYS 225; Hygienic Ice, 
etc., Co. v. Franey, 142 App. Div. 143, 
127 NYS 30; Fulton County Gas, etc., 
Co. v. Hudson River Tel. Co., 130 App. 
Div. 348, 114 NYS 642 [aff 200 N. Y. 
287, 93 NE 1052 (rev 60 Misc. 247, 113 
NYS 22)]; Schiefer v. Freygang, 125 
App. Div. 498, 109 NYS 848 [aff 199 
N. Y. 568 mem, 93 NYS 1131 mem]; 
Peerrot v. Mt. Morris Bank, 120 App. 
Div. 247, 104 NYS 1045; Ganesvoort 
Bank v. ‘Empire State Surety Cos, F.2, 
App. Div. 500, 98 NYS 382; John H. 
Parker Co. v. New York, 110 App. 
Div. 360, 97 NYS 200; Darragh Vv. 
Rowe, 109 App. Div. 560, 96 NYS 666; 
Holmes v. Northern Pac. R. Cox 65 
App. Div. 49, 72 NYS 476; Newman 
Vv. Livingston County, 1 Lans. 476 
{mod on other grounds 45 N. Y. 676]; 
Halliday v. Noble, 1 Barb. 137 [rev 
on other grounds 1 N. Y. 830]; Wehle 
v. Koch, 60 N. Y. Super. 429, 19 NYS 
189; Wenk v. New York, 36 Misc. 496, 
73 NYS 1003 {aff 69 App. Diy. 621 
mem, 75 NYS 1135 mem (rev on other 
grounds 171 N. Y. 607, 64 NE 509)]; 
Fiolmes vy. Northern Pac. R. Co., 36 
Mise. 266,:°73 NYS 332 [aff 71 App. 
Div. 618, 76 NYS 1016 (afl 175) N. Wie 
480 mem, 67 NE 1083 mem)]; Gold- 
berg v. Kirschstein, 36 Misc. 249, 73 
NYS 358; McCann y. Hazard, 36 Mise. 
(OE NYS 45; Tuthill v. New York, 
29 Misc. 555, 61 NYS 968; Corning v. 
Roosevelt, 11 NYS 758, 18 NYCivProe 
399, 25 AbbNCas 220; "Lipe v. Becker, 
1 Den. 568% Us Se ox. ‘White, 2 Hill 59, 
387 AmD 374; Gelston v. Burr, 11 
Johns. 482. 

_N, D.—Tribune Printing, ete., Co. 

. Barnes,'7 N. D: 591, 75 NW 904. 

Oh.—State v. Gibbons, LLGSOh St. 
390, 156 NE 455; Inglis v. Pontius, 
102’ Oh. St. 140, 131 NB 509; Head- 
ington v. Neff, 4 Oh. 229; Royal Ar- 
canum v. Folz, 25:Oh. Gir. CteyN: Syi9'0, 

Okl.—Chouteau v. Hoss, 118 Okl. 
76, 246 P 844. 

Pa.—Com. v. Pittsburg, ete., R. Co., 
58 Pa. 26; Palethorp v. Schmidt, 12 
Pa. Super, 214; Hall v. Hurford, 2 
PaLJR 291, 4 PaLJ 44; Hildeburn 
v. Nathans, 1 Phila. 567. 
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fused to recognize this rule;°* and in a few jurisdic- 
tions it has been held that the rule is abrogated by 
a code provision or statute that all demurrers shall 
state the objection relied on;°* but the opposite re- 
sult has been reached.°* Under the rule®® a bad plea 
or answer to a bad declaration or complaint or a bad 
reply to a bad plea or answer, ete., must be held good 
Under the common-law practice, 
when the party against whom a demurrer was filed 
took advantage of this rule to object to his adver-. 
sary’s earlier pleading, the court usually took up this 
question first, and, if the objection was sustained, de- 
clined to consider the sufficiency of the pleading de- 
For the rule to apply a demurrer must 


on demurrer.°° 


murred to.°t 


Philippine.—De Villata v. Stanley, 
82 Philippine 541. 

Rol Murphy. v. Bates) 7218 Rik 
89, 41 A 1011; Railton v. Taylor, 20 
R. I. 279, 38 A 980, 39 LRA 246. 

S. C.—Rosenberg v. McKain, 37 S. 


Cc. L. 145; O’Drisecol v. McBurney, 4 
SAC. dun4515 "Ordinary, vn Bracey,.3 
sb Oke lop eee, 


Tex.—Slaugbter Tex 
ALU Olivas: 8) 104: 

Vt.—Spaulding v. New York Mut. 
Pee lnsa Coss 94° 9Vits 4455) Wy Ae 224 
Currier v. King, 81 Vt. 285, 69 A 
873; Dunklee v. Goodenough, 65 Vt. 
257, 26 A 988; Chittenden Dist. Prob. 
@te +. Saxton, 7s Vit. 9623); — Adams: \v- 
Nichols, 1 Aik. 316. 

Va.—Horner v. St. Mary’s First 
Nat. ‘Bank, 149 Va. 854, 141 SE 767, 
56 ALR 1358; Roane v. ‘Drummond, 6 
mands, (2% Va.) L827 Day av: Pickett, 
4 Munf. (18 Va.) 104. 

Wis.—Watertown Milk Producers’ 
Co-op. Assoc. v. Van Camp Packing 
Co., 226 NW 3878; Lyndon Lumber 
Co. v. Sawyer, 135 Wis. 525, 116 NW 
255; Eaton. v. North, 25 Wis. 514; 
Babb v. Mackey, 10 Wis. 371. - 

Wyo.—Peo. v. Shawver, 30 Wyo. 

LS Cy ps: 


va. Buek; 


366, 2220 Pity 3oipeit ye. 
Eng.—Lockwood v. Nash, 
139 Reprint 1479; 
Palmer v. Stone, 2 Wils. C, P. 96, 95 
Reprint 705. 


536, 86 HCL 536, 
Man.—Brown v. Canadian Pac. R. 


Co., 3 Man. 496. 
[a] Reason for rule.—‘‘A demur- 
rer ...reaches back to condemn 


the first pleading that is defective in 
substance, because he who does not 
so plead as to invite an issue cannot 
compel his adversary to so plead as 
to accept it.” Baxter v. McDonnell, 
154 N, Y. 432, 436, 148 NE 816. 

[b] Searches whole record.—‘‘The 
rule igs that a demurrer searches the 
whole record and will be carried back 
to the first substantial defect.” 
Chaney v. Baker, 302 Ill. 481, 486, 
135 NE 14. 

56. Wynn v. Lee. 5 Ga. 217. 

57. Garrett v. Gadsden Cooperage 
Con 209 Alay 223; -96) (Se LSS Be. p: 
Hines, 205 Ala. 17, 87 S 691 [certiorari 
granted 17 Ala. aa 509, 87 S 696]; 
Western Assur. v. McGlathery, 
Tis Ata. 213,22 S$ “i04 67 AmSR 26; 
Elliott v. Holbrook, 33 Ala. 659; Hen- 
ley v. Bush, 33 Ala. 636; Gano v. Gil- 


ruth, 4 Greene (Iowa) 453; Hobbs v. 
Memphis, etc; R. Co., 12 MHeisk. 
(Tenn.) 526. 


[a] Earlier decisions contra in: 
(1) Alabama. Broadwood vy. South- 
ern Express Co., 148 Ala. 17, 41 S 
769; Williams v. Moore, 32 Ala. 506; 
Patton v. Hamner, 28 Ala. 618; Chau- 
dron v. Fitzpatrick, 19 Ala. 649; Og- 
den v. Smith, 14 Ala. 428; Hargroves 
v. Cloud, 8 Ala. 173; Bender v. Gra- 
ham, Minor (Ala.) 269; Sewall v. 
Franklin, 2 Port. (Ala.) 493; Rogers 
v. Smiley, 2 > Port. (€Ala.) 249) (2) 
Iowa. Wile. v. Matherson, 2 Greene 
(Iowa) 184. (3) Tennessee. Shelton 
v. Bruce, 9 Yerg. (Tenn.) 24; Ward 
v. Moore, 6 Yerg. (Tenn.) 491. 

5S. Coates: Vv. Hastern States 
Farmers’ Exch., 99 Vt. 170, 130 A 709; 
Spaulding v. New York Mut. L. Ins, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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held good.®® 


Cox, 94 Vir 445, 111 A 522. See Sov- 
ereign Camp Ww. W. v. McDonald, 
76 Fla. 599, 80 S 566. 

59. See supra text and note 55. 


60. U. S.—Boggs v. Wann, 58 Fed. 
81. 

Ala.—Sewall v. Franklin, 2 Port. 
493. 

Fla.—Oxford Lake Line v. Pensaco- 


i First Nat. Bank, 40 Fla. 349, 24S 
480 


Ill.—MeGowan v. Chicago, 176 Ill. 
A. 612;> Phoenix ‘ins. Co. iv. Hedrick, 
SU epeAcen GOs 

Ind.—Donaldson v. State, 101 NE 
485; Vandalia R. Co. v. Railroad 
Commn., 101 NE 85; Schilling v. 
Quinn, 178 Ind. 443, 99 NE 740; 
Windfall City v. State, 172 Ind. 302, 
88 NE 505; State v. Wheatley, 160 
Ind. 188, 66 NE 684; Alexander v. 
Spaulding, 160 Ind. 176, 66 NE 694; 
Hiatt v. Darlington, 152 Ind. 570, 53 
NE 825; Peden v. Cavins, 134 Ind. 
494, 34 NE 7, 39 AmSR 276; Ashley 
v. Foreman, 85 Ind. 55; State v. Mills, 
82 Ind. 126; Ross v. Boswell, 60 Ind. 
2359.2 Bundy “ve, Hall.) 604 Ind 177; 
First v. Bonewitz, 3 ind. 546; U.S. 
Fidelity Co. v. State, 69 Ind. A. 638, 
122 NE 598; State v. Reichard, 59 
Ind. A, 338, 109 NE 438; Almy v. 
Commercial Travelers’ Assoc., 59 Ind. 
A. 249, 106 NE 893; Majestic L. As- 
sur..iCo.) v0 Duttle; 2538: dnd. As 1985, 107 
NE 22; Brashears v. Perry County 
Farmers’ Protective Ins. Co., 51 Ind A. 
8, 98 NE 889; Barrett v. Cleveland, 
etc., R. Co., 48 Ind. A. 668, 96 NE 490; 
Bonham v. Doyle, 39 Ind. A. 438, 77 
NE 859, 79 NE 458; Whitesell v. 
Strickler, (A.) 73 NE 153; Repp v. 
Lesher, 27 Ind. A. 360, 61 NE 609; 
Beckett .v. Little, 23 Ind. A. 65, 54 
NE 1069; ° Western Assur. Co. v. 
Koontz, 17 Ind. A. 54, 46 NE 95. 

Md.—Smith v. State, 66 Md. 215, 
7 A 49; State v. Culler, 18 Md. 418. 
Gute miaeees v. Hammatt, 11 Pick. 
7 


Miss.-—Mississippi Centennial Ex- 
position Co. v. Luderbach, 86 S 520. 
See Cole v. Harman, 16 Miss. 562. 

N. Y.—Title Guarantee, etc., Co. v. 
New York, 205 N. Y. 496, 99 NE 160; 
Baxter v. McDonnell, 154 N. Y. 432, 
48 NE 816; Gross v. Gorsch, 124 App. 
Div. 834, 109 NYS 234; Heath Dry 
Gas Co. v. Hurd, 124 App. Div. 68, 108 
NYS 410 [rev on other grounds 193 
N. Y. 255, 86 NE 18, 25 LRANS 160]; 
Lindebauer v. Weiner, 94 Misc. 612, 
159 NYS 987; Benvega v. U. S. Sure- 
ty .Co., 115. NYS 199 frev'\on *other 
grounds 132 App. Div. 925 mem, 117 
NYS 26 mem (aff 196 N. Y. 563 mem, 
90 NE 1156 mem)]. 
en .—Trott v. Sarchett,'10 Oh. St. 

iz ; 

Okl.—Roth v. Bartlesville Union 
Nat. Bank, 58 Okl. 604, 160 P 505. 

Wis.—Watertown Milk Producers’ 
Co-op. Assoc. v. Van Camp Packing 
Co., 226 NW 3878. 

[a] Reason for rule.—‘If the 
complaint states no cause of action 
there is nothing to answer.’ Stephens 
v. Wheeler, 193 Wis. 164, 172, 213 NW 
469. To same’ effect Walbridge v. 
Wheeler, 193 Wis. 178, 213 NW 464. 

[b] As harmless error.—There is 


searched for defects ;°? 
murrer back is not error unless a party files a mo-,. 
tion,®* or makes a request, for the same,°* unless the 
prior pleading is so defective that a judgment could 
not be rendered upon it;®* and it has been held that 
it is not error to fail to earry a demurrer back to. 
prior pleadings when the pleading demurred to is 


[§ 548| b. Demurrer to Plea or Answer. 
ing the general rule above stated®* the record is, 
opened by a demurrer to a plea®® or an answer,®® in- 
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be filed, even though the pleadings are such that if. 
one had been filed the record would have been 


62 


and neglect to carry the de- 


Apply- 


some authority for the rule that, al- 
though a bad plea or reply to a bad 
count or plea is bad, overruling a de- 
murrer thereto is harmless error. 
Louisville, ete., R. Co. v. Carson, 169 
Ill. 247, 48 NE 402. 

{c] In Vermont (1) this is so 
(Lee v. Follensby, 83 Vt. 35,74 A 327, 
138 AmSR 1061), (2) although the 
modern demurrer resembles the spe- 
cial demurrer (Coates v. Eastern 
States Farmers’ Exch., 99 Vt, 170; 
130 A 709). 

61. Sommerville v. Merrill, 1 Port. 
peur 107; Zenor v. Pryor, 57 Ind. 

A. 222, 106 NE 746; Parisen v. New 
Or, etc., Re' €or, 65 N. J. Ts. 403,047 

477: Savage v. Buffalo, 50 App. 
Div. 1316,)° 2-63 GINNS 2941; Rogers WS 
Rogers, 1 N. Y. Super. 391; McKeon 
v. Lane, 1 N. Y. Super. 319; 
son. ;v. + Weller; 3.-Deni: CN. s¥.) 2528 
Lipe) v.,.Becher;) a Den.) GNAoye) “56.88 
Utica Ins. Co. v. Seott, 8 Cow. (N. Ww.) 
709; Spencer v. Southwick, 11 Johns. 
CNESYS) 5.02: 

Clay ov. Scheeline 
Co., 40 Nev. 9, 159 P 1081. 

63. Peo. v. Chicago RK. Cosi, 20 
. 140, 110 NE 402; Peo. v. Chicago 
R. Cos., 270 Ill. 87, 110 NE 386, 
AnnCas1917B 821; Rieman v. Morri- 
son, 264 Ill. 279, 106 NE 215 [rev 184 
Ill. A. 20]; Heimberger’ v. Elliot 
Frog, ete., Co., 245 Ill. 448; 92° NE 
297; Swisher v, Fidelity, ete., Co., 
164 Ill. A. 243. "4 

64 San Miguel County v. Long, 8 
Colo. 438, 8 P 923; Peo. v. Strawn, 265 
Tll. 292, 106 NE 840; Cupp v. Camp- 


bell, 103 Ind. 213, 2 NE 565; Evans- 
ville v. Martin, 103 Ind. 206, 2 NE 
596; Standley v. Northwestern Mut, 
L. Ins. Co., 95 Ind. 254; Scheible v. 
Slagle, 89 Ind. 323; Haymond wv 
Saucer, 84 Ind. 3; Coates v. Eastern 
States Farmers’ Exch., 99 Vt. 170, 
130 A 709. 

[a] Reason for rule.—‘‘This log- 


ically follows from our rule which 
generally limits the review to causes 
of demurrer shown by the record to 
have beén specially pointed out on the 
hearing below.’’ Coates v. Eastern 
States Farmers’ Exch., 99 Vt. 170, 
178, 1380 A 709. : 

65. Coates v. Eastern States 
Farmers’ /xch., supra. 

66. Pritchett v. McGaughey, 151 
Ind. 638, 52 NE 3897; Gilbert v. Bakes, 
106 Ind. 558, 7 NE 257; Standley v. 
Northwestern Mut. L. Ins. Co., 95 
Ind. 254; Haymond v. Saucer, 84 
Ind. 3; Embree v. Emerson, 37 ‘Ind. 
A. 16, 74 NE 44, 1110. 

67. See supra § 547. 

68. Shelton v. HEisemann, 
6442 79y Sestor 


75 Fla, 
Sylvester v. Lichten- 


stein, 61 Fla. "441, 55 S282: Kirton v. 
Atlantic Coast Line Ri Co., 5u- Wak 
79, 49 S 1024; Peo. v. Nordmeyer; 
305 Ill. 289, 137 NB 8% Mississippi 
Centennial ‘Exposition Co. v. Luder- 
bach, 123 Miss. 828, 86 S 517; Wat- 

Nie dee es 34, 64 A 


kins v. Kirby, 74 
979 


69. U. S.—Standley v. U. S. Rail- 
road Administration, 271 Fed. 794; 
French v. Busch, 189 Fed. 480. - 

Alaska.—Schwabacher Bros. Co. v, 
Palmer, 4 Alaska 75. 


Banking,. 
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cluding an affirmative defense,7° and a separate de- 
fense;"1 and if the complaint is defective in that it 
does not state a cause of action,’? the demurrer to 
the answer should be overruled,’* or the demurrer 
sustained as to the complaint,** or the complaint dis- 
missed,*° but if the complaint states a cause of ac- 
A demurrer to an an- 
swer will not be carried back to the complaint as long 
as one count sets forth a cause of action, even though 
some of the counts are defective,77 and when it is 
carried back the complaint cannot be regarded as de- 
stroyed by contradictory averments in the answer.*® 


tion it should be held good.‘ 


[§ 549] c. Demurrer to Reply, 
Pleadings. 


~ Ark.—Dallas v. Moseley, 150 Ark. 

210, 233 SW 1084; Crawford County 
Levee Dist. Bd. of Directors v. Dun- 
bar, 107 Ark. 285, 155 SW 96. 
pce Vesna vy. Lednum, 276 P 
, Ind.—Federal L. Ins. Co. v. Arnold, 
46 Ind. A. 114, 90 NE 493, 91 NE 357. 

Ind. T.—Lafayette v. Hood, 7 Ind. 
T. 614, 104 SW 855; Lafayette v. 
Heod, 7 Ind. T. 608, 104 SW 853. 

Ky.—Dowell v. Gray Von Allmen 
Sanitary Milk Co., 221 Ky. 780, 299 
SW 965; Bartley v. Ford, 220 Ky. 71, 
294 SW 800; Davidson v. Falls, 215 
Ky. 368, 285 SW 209; Armstrong Mfg. 
Co. v. Gardner, 209 Ky. 93, 272.SW. 
22; Perry v. Eagle Coal Co., 170 Ky. 
824, 186 SW 875; Fuson vy. Stewart, 
137 Ky. 748, 126 SW 1097. 

N. Y.—Title Guarantee, etc., Co. v. 
New York, 205 N. Y. 496, 99 NE 160; 
Heath Dry Gas Co. v. Hurd, 193 N. Y. 
255, 86, NEY 18; 25 LRANS 160; Peo. 
Ve, booth, 32, N2-Y...397% Union merry. 
Co. v. Fairchild, 191 App. Div. 639, 
182 NYS 125 [rev 106 Misc. 324, 176 
NYS 251]; Delafield v. London, etc., 
F. Ins. Co., 177 App. Div. 477, 164 
Nes 22 aera) we ial 72) App: Div. 
287, 158 NYS 743 [mod on other 
grounds 225 N. Y. 342, 122 NE 252]; 
Colwell Lead Co. v. Home Title Ins. 
Co., 154 App. Div. 83, 138 NYS 738 
[aff 208 N. Y. 591 mem, 102 NE 1100 
mem]; F. V. Smith Contracting Co. 
v. New York, 146 App. Div. 760, 131 
NYS 479 [aff 70 Misc. 132, 128 NYS 
851]; Vulcan Iron Works v. Pitts- 
burg-Eastern Co., 144 App. Div. 827, 
129 NYS 676; Davenport v. Walker, 
132 App. Div. 96, 116 NYS 411; Peer- 
rot v. Mt. Morris Bank, 120 App. Div. 
247, 104 NYS 1045; Lindebauer v. 
Weiner, 94 Misc. 612, 159 NYS 987; 
Pease Oil Co. v. Monroe County Oil 
Co., 78 Mise. 285, 138 NYS 177 [aft 
158 App. Div. 951 mem, 143 NYS 
1134 mem]; Holland v. Grote, 56 
Mise: 370, 107 NYS 667 [aff 125 App. 
Div. 413, 109 NYS 787 (mod on other 
grounds 193 N. Y. 262, 86 NE 30)]; 
Maher v. Potter, 112 NYS 102; Har- 
vey v. Brisbin, 16 NYSt 42 [aft 50 
Hun 376, 3 NYS 676 Cafi L43EN) Ys, 151), 
38 NE 108) 1]. 

Oh.—State v. Industrial Commn., 
120 Oh. St. 269, 166 NE 198; Kiser 
v. Motion Pictures Mach. Operators’ 
Union Local No. 165, 26 Oh. A. 284, 
159 NE 494. 


Okl.—Crow v. Hardridge, 73 Okl. 
P36. Wb) Po 115. 
Reb Almeda vv, Randall, 70) A 
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Wis.—Watertown Milk Producers’ 
Co-op. Assoc. v. Van Camp Packing 
Co., 225 NW 209; Nickoll v. Racine 
Cloak, ete., Co., 194 Wis. 298, 216 NW 
502; State Vv. Kaempfer, 176 Wis. 283, 
187 NW 215; State v. Milwaukee, 145 
Wis. 131, 129 NW 1101, AnnCas1912A 
1212; Chandos’ App., 138 Wis. 621, 120 


Applying the general rule above stated”? 
a demurrer to a reply opens the record®® so that not 
only the sufficiency of the answer is tested,*! but also 
the sufficiency of the complaint,8? providing the ‘re- 
ply is to a plea responsive to the complaint.®* 
both the plea and the reply are bad, 


PLEADING 


or Subsequent 


ie 
the issue will be 


NW 523. 

70. National Independent Fisheries 
Co. v. Juneau Cold Storage Co., 
Alaska 44; Small v. Sullivan, 245 N. 
Y. 348, 157 NE 261; Manson v. Curtis, 
223) NAS ENGTen SAS, LO VNBe oo os 
AnnCas1918E 247; Pollitz v. Wabash 
Rae: 20 CIN: We LL. LOO NEE 2de 

Ale JSGbUUl Vig, DEReN MAES INS Nae 13225 
122 NE 252. 

72. New York Cent. Iron Works 
Co. v. Brennan, 116 NYS 457. 

73. Fla.—Sylvester v. Lichten- 
stein, 61 Fla. 441, 55 S 282; Kirton 
v. Atlantic Coast Line R. Co., 57 Fla. 
79, 49 S 1024. 

Ill.—Peo. v. Nordmeyer, 305 Ill. 289, 


137 NE 87. 

Ky.—McMichael v. McMichael, 3 
Ky. Op. 613 

N. Y.—Colwell Lead Co. v. Home 


Tital ae Co, 154. App. Divs 83, 138 
NYS 738 [aff 208 N. Y. 591 mem, 102 
NE 1100 mem]. 

Wis.—Watertown Milk Producers’ 
Co-op. Assoc. v. Van Camp Packing 
Co., 226 NW 3878; Nickoll v. Racine 
Cloak, etc., Co., 194 Wis. 298, 216 NW 


502 

Federal L. Ins. Co. v. Arnold, 
46 Ind. A. 114, 90 NE 493, 91 NE 
357; Davidson v. Falls, 215 Ky. 368, 
285 SW 209; Supreme Council C. K. 
A. v. Wathen, 182 Ky. 521, 206 SW 
172,179 Ky. 64, 200) SW 320; Me- 
Michael v. McMichael, 3 Ky. Op. 613; 
Mississippi Centennial Exposition Co. 
v. Luderbach, 123 Miss. 828, 86 S 
517; Chandos’ App., 138 Wis. 621, 120 
NW 523. 

75. Lafayette v. Hood, 7 Ind. T. 
614, 104 SW 855; Lafayette v. Hood, 
7 Ind. T. 608, 104 SW 853 ; 

76. Catts v. Henderson, 81 Fla. 
LS OES Lola. 

77. Baxter v. McDonnell, 154 N. Y. 
432, 48 NE 816. 

Prior pleading good in part see in- 
fra § 1553: 

78. Marney v. Joseph, 94 Kan. 18, 
145 P 822, AnnCas1917B 225. 


79. See supra § 547. 
80. U. S.—Ewell v. Weagley, 13 F. 
(2d) 712; Plews v. Burrage, 271 Fed. 


oi [rev on other grounds 274 Fed. 
AA tS cme! v. Paine, 15 Ala. 

Fla.—Atlantie Coast Line R. Co. v. 
Beazley, 54 Fla. 311, 45 S 761. 

Ill.—Thoeming v. ‘Hawkins, 200 DMs 
454, 126 NE 102; Rieman y. Morrison, 
264 Til. 279, 106 NE 215. [rev-184 IL 
A. 20]; Peo. v. Central Union Tel. Co., 
232 Ill. 260, 83 NE 829; Starkweather 
v. Mississippi River Power Co., 231 
Til. A. 344; Rice v. Allison, 229 Ill. 
A. 1;° O’Neil v. Chicago, 205 Til. A. 
508; O’Neill v: Chicago, 169 Ill. A. 
546; Peoria Star Co. v. Steve W. 
Floyd Special Agency, 115 Ill. A. 401. 

Ind.—McDorman vy. Jellison, 7 
Blackf. 304. 
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determined against the sufficiency of the plea,®* as a 
bad reply is good enough for a bad plea;*® and if the 
plea be found good and the reply contain a good an- 
swer, the issue will also be determined against the 
sufficiency of the plea.*° 
replication only such objections to the plea may be 
urged as might be raised under a general demurrer 
to the plea;*? and, if there is one good plea, the de- 
murrer will be mentioned to the reply, providing there 
is no good replication.*® 

Subsequent pleadings. 
demurrer to subsequent pleadings as a rejoinder,®® or 
surrejoinder, etc.°° 

[§ 550] d. Prior Pleadings to Which Demurrer 
Carried Back. A demurrer is carried back to, and 
tests the sufficiency of, all pleadings which precede 
it,°? but it has only the effect of a general demurrer 
to those prior to the one demurred to.°? 
cannot be carried back to a pleading which the plead- 


Under a demurrer to a 


The record is opened by a 


A demurrer 


Kan.—Rohrbaugh v. Cunningham, 
101 Kan. 284, 166 P 471. 
ce me ee v. Wood, 8 Ky. Op. 

Md.—Hercules Powder Co. v, Harry 
tT: Campbell “Sons (Co, 144, A.=510; 
Maryland Fidelity, ete., Co. v. Poe, 
wae Md. 479, 128 A 457. 

N. J.—Horowitz v. American Sure- 
tye os SS EN SNe, 4025285. UA e293 
Y.—White v. Joy, De eNG ey 6385 
nae 11 HowPr 36];-Klauck v. Federal 
Ins. Co., 131 App. Div. 519, 115 NYS 
1049; Lewis v. Ryan, 55 Misc. 408, 
106 NYS 646 [rev 123 App. Div. 497, 
108 NYS 274]. Contra Dearborn v. 
Kent, 14 Wend. 183. 

Oh.—Schram y. Cincinnati, 105 Oh. 
St. 324, 137 NE 868. 

Wis.—Ireland v. Tomahawk Light, 
etc., Co., 185 Wis. 148, 200 NW 642. 

Wy 0.—-Peo. Vv. Shawver, 30 Wyo. 
366, 223 PAl Tasfererel 

gil. Starkweather vy Mississippi 
River Power Co., 231 ‘Tl. A. 344; 
O’ Neil. v.. ‘Chicago, 205. Ill, A: 508: 
Rohrbaugh v. Cunningham, 101 Kan. 
284, 166 P 471. 

82. U. S.—Ewell v. Weagley, 13 F. 
(2d) 712; Plews v. Burrage, 271 Fed. 
ud [rev on other grounds 274 Fed. 

Ind.—Zenor v. Pryor, 57 Ind. A. 222, 
106 NE 746. 

Md.—Yingling v. Hoppe, 9 Gill 310. 

Minn.—Branton v. McLaughlin, 109 
Minn. 244, 123 NW 808. 


N. Y.—Corning v. Roosevelt, 11 
NYS anto8,6 18) SNYV Civ Proce) 3995 925 
AbbNCas 220. 

83. Callahan v. Louisville Dry 
Goods Co., 140 Ky. 712, 131 SW 995, 

84. State v. Sweetsir, 53 Me, 438; 
pot v. Cain, 49 Mich. 473, 13 NW 

85. Wade v. Doyle, 17 Fla. 522; 


Majestic L. Assur. Co. v. Tuttle, 58 
Ind. A. 98, 107 NE 22; Brashears v. 
Perry County Farmers’ Protective Ins. 
Co., 51 Ind. A. 8, 98 NE 889; Atna 
Li ints Con ive Bockting, 39 Ind. A. 
586, 79 NE 524. 


S 86. Reeves v. State, 29 Fla. 527, 10 
87. Leavens v. American Express 


Co., 87 Vt. 473, 89 A 744, 

83. Peo. vy. Central Union Tel. Co. brs 
232 Ill. 260, 88 NE 829. 

89. McCue v. Washington, 16 F. 
Cas. No. 8,735, 3 Cranch C. C. 6395 
Cooke v. Graham, 3 Cranch (U. 3.) 
229, 2 Ll. ed. 240; American F. Ins. 
Coow,. King: Lumber, etes? Coyni4 Pilar 
130, 77 S 168; Heimberger v. Elliot 
Frog, etc., Co., 245 Ill. 448, 92 NE 297; 
Tucker v. State, 11 Md. 322 


90. Egberts v. Dibble, 8B, Cas. No. 
4,307, 3 McLean 86; Ordinary v. Bra- 
cey, 3 Sw@a alas 191. 

91. Rieman vy. Morrison, 264 Ill. 


279, 106 NE 215. 
92. Dunlevy v. Fenton, 80 Vt. 505, 
68 A 651, 130 AmSR 1009. 
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ing demurred to does not profess to answer and with 
which it has no connection,®*® but only to pleadings 
or portions thereof to which the pleading demurred 
to relates ;°* and accordingly, although there is some 
contrary authority,®® a demurrer to a counterclaim 
- will not be earried back to the complaint;°® but a de- 
murrer to a reply to a counterclaim reaches back to 
test the sufficiency of the counterclaim, the reply 
being thus closely related to the counterclaim.®” 
demurrer will not be carried back to a bad pleading 
which has been cured by a subsequent pleading ;°* 
nor will it reach any defect which has been in any 
way cured.°® And the rule does not allow the demur- 
rer to be carried back, in favor of the party demur- 
ring, to 2 pleading upon which he has previously tak- 


PLEADING 


time.* 


A 


ings ;4 


en issue,! unless he has been permitted to withdraw 


93. Hunter v. Bilveu, 39 Ill. 367; 
Broughton y. Louisville, ete., R. Co., 
217 Ky. 297, 289 SW 237; Stephens v. 
Stephens, 189 Ky. 561, 225 SW 364; 
Callahan v. Louisville Dry Goods Co., 
140 Ky. 712, 131 SW 995; Lee v. Fol- 
ae eye 83 Vt. 35, 74 A 327, 138 AmSR 
1 

94. Henderson v. Hale, 19 Ala. 154; 
Knight v. Lawrence, 19 Colo. 425, 36 
P 242; State v. Halter, 149 Ind. 292, 
Jenkins v. Rice, 84 Ind. 
Lee v. Follensby, 83 Vt. 35, 74 
A 327, 138 AmSR 1061; Hooker v. 
Smith, 19 Vt. 151. 47 AmD 679. 

95. Lawe v. Hyde, 39 Wis. 345; 
and New York cases infra note 96. 

96. Anderson Bldg., etc., Assoc. v. 
Thompson, 88 Ind. 405; Hull v. Hull, 
225 N. Y. 342, 122 NE 252; Fulton 
County Gas, etc., Co. v. Hudson River 
Tel. Co.,-200 N.Y. 287, 93 NE 1052; 
ADtna L. Ins. Co. v. North Star Mines 
Co., 56 Mise. 164, 107 NYS 140. Con- 
tra Little Falls v. Cobb, 80 Hun 20, 
29 NYS 855; Gross v. Gross, 26 Misc. 
385, 56 NYS 219: Reeves v. Bushby, 
25 Misc. 226,55 NYS 70; Williams v. 
Boyle, 1 Misc. 364, 20 NYS 720; Corn- 
ing v. Roosevelt, 11 NYS 758. 

[a]. Reason for rule.—‘‘Those 
{code] provisions avouch that a couns 
terclaim passes far beyond the range 
ot merely answering or defending 
against or being responsive to the 
complaint. It may and frequently 
does admit the entire complaint and 
stand as the sole litigation between 
the parties. The answer alleging it is, 
in effect, both answer and complaint, 
and in so far as it is a complaint, in 
so far as it thrusts into the pending 
action a cause of action in defendant’s 
favor against the plaintiff, it is with- 
out the line of pleading started by 
the complaint, and which, upon de- 
murrer, may be followed back in or- 
der that judgment shall be rendered 
against the party who committed the 
first fault.” Fulton County Gas, etc., 
Co. v. Hudson River Tel. Co., 290 IN. Y. 
287, 292, 93 NE 1052. 

97. Fehlinger v. Boos, 118 NYS 
167: Ireland v. Tomahawk Light, 
, Co., 185 Wis. 148, 200 NW 642. 

98. Ark.—Wallace v. Collins, 5 
Ark. 41, 39 AmD 359. 

Colo.—Colorado Fuel, etc. Co. v. 
Chappell, 12 Colo. A. 385, 55 P 606. 

Kan.—Sill ve. Sill, 31 Kani 248, 1 
P1556) 

Ky.—Supreme Council, C. K. A. v. 
Wathen, 179 Ky. 64, 200 SW 320. 

Miss.— Young v. Terry, 129 Miss. 
281, 92 S 76. 

Nev.—Clay v.' Scheeline Be 
etc., Co., 40 Nev. 9, 159 P 1081 

N. Y.—Reeves v. Bushby, 25 Misc. 
226, 55 NYS 70. 


Vt—Coates v. Hastern States 
Maranieys: sO xCha 99) svt, 1L00 PSOne A 
709; Georgia Dist. Prob. Ct. v. Van- 


duzer, 13 Vt. 135. 

But see Watkins v. Kirby, 74 N. J. 
L. 34, 64 A 979 (where plea may ‘have 
been considered as supplying missing 
allegation in declaration). 


99. McFadden v. Fortier, 20 Ill. 
509 (appearance). 

1. Moore v. Leseur, 18 Ala. 606; 
Von Boeckmann vy. Corn Products Re- 
fining Co., 274 I1l..605, 113 NE 902; 
Baldwin v. Aberdeen, 23 S. D. 636, 
123 NW 80, 26 LRANS 116. 

2. Mudge v. Rinkle, 45 Ill. A. 
604; Coates v. Eastern States Farm- 
ers’ Exch., 99 Vt. 170, 130 A 709. 

38. McDonald v. Orvis, 16 F. Cas. 
No. 8,764, 5 Biss. 183; Von Boeck- 
mann v. Corn Products Refining Co., 


274 Til. 605, 113 NE 902; (Wear _v: 
Jacksonville, ete., R. Co., 24 Ill. 593; 
Baldwin v. Aberdeen, 23 S. D. 636, 1238 
NW 80, 26 LRANS 116. 

4 Ansly v. Mock, 8 Ala. 444; 
Bishop  v. Quintard, 18 Conn. *3'965 
Shaw v. Tobias, 3 Y. 188; <Au- 


burn, etc., Canal Co. v. ‘ Leitch, 4 Den. 
(N. Y.) 65 {erit dicta Miller v. Max- 
well, 16 Wend. (N. Y.) 9; Wheeler v. 
Curtis, 11 Wend. (N. Y.) 6537]. 

5.. McDonald v. Orvis. 16 F. Cas. 
No. 8,764, 5 Biss. 183; Supreme 
Lodge K. P. v. McUennan, 171 fil. 
417, 49 NE 530; Chestnut v. Chest- 
nut}-77-Dlly 3463-St: Louis, ete, R.vCo. 
v. Lurton, 72 Ill. 118;) Culver v. Chi- 
cago Third Nat. Bank, 64 Ill. 528; 
Claycomb: vo "Munger; 51 Tl.» 3735 
Ward v. Stout, 32 Ill. 399; Schofield 
v. Settley, 31 Ill. 515; Wilson v. My- 
rick, 26 Ill. 34; Brawner v. Lomax, 
23 Ill. 496; Von Boeckmann v. Corn 
Products Refining Co., 201 Ill. A. 94 
[rev on other grounds 274 Ill. 605, 
113 NE 902]; Marshall v. Cleveland, 
ete; IRS *Con SOs VAL S149 Rice ve 
Aleshire, 72 Ill. A. 455; Shunick v. 
Thompson, 25 Ill. A. 619; Baldwin v. 
Aberdeen, 23 S. D. 636, 123 NW 80, 
26 LRANS 116. See Wade v. Doyle, 
17 Fla. 522 (plea of “not guilty” in 
ejectment). 

6. See supra §§ 547-550. 

7. U. S.—Aurora v. West, 7 Wall. 
82, 19 L. ed. 42; Cooke v. Graham, 3 
Cranch 229, 2 'L.. ed. 240; Park v. 
Kelly Axe Mfe. Co., 49 Fed. 618, 1 
CCA 395; U.S. v. Central Nat. Bank, 
10 Fed. 612; Jackson v. Rundlet, 13 
F. Cas. No. 7,145, 1 Woodb. & M. 381; 
McCue v. Washington, 16 F. Cas. No. 
St3b, 38 CranchiC, C.m6so2 Wowell’v. 
Lyles, 28 F. Cas. No. 17,021, 1 Cranch 
Cc. C. 428. 

Ala.—Rogers v. Smiley, 2 Port. 249. 


Ark.—Norris v. State, 22 Ark. 524; 
State v. Rives, 12 Ark. 721. 
Conn.—State v. Hamlin, 47 Conn. 


95, 36 AmR 54. 
Del.—Pierson v. Springfield F. & 
M. Ins. Co., 12 Del. 307, 31 A 966. 
Fla.—Brooks-Seanlon Corp. v. Ar- 


buthnot, 94 Fla. 303, 116 S 237; My- 
rick v. Merritt, 22 Fla. 335. 
Ill.—Massey v. Peo., 201 Ill. 409, 


66 NE 392; .Peo. v: Crabb, 156 Ill. 
155, 40 NE 3819; McDonald v. Wilkie, 
13 Ill. 22, 54 AmD 4238; Snyder v. 
State Bank, 1 Ill. 161. 

Ind.—Shook vy. State, 6 Ind. 113. 

Ky.—Wile v. Sweeny, 2 Duv. 161; 
Bodine v. Wade, 1 Bibb 458; Slack v. 
Price, 1 Bibb 272. But see Pryse v. 


; [§§ 550-551 


the pleading by which issue was taken,” for the con- 
trary doctrine would in effect allow a party to 
plead and demur to the same pleading at the same 
Thus, although there is authority to the con- 
trary,* the rule is well settled in some jurisdictions 
that the demurrer cannot be earried over a plea of 
the general issue.® 

[§ 551] e. Limitations of Rule—(1) In General. 
As a limitation to the general rule above stated® the 
court will only consider defects of substance as dis- 
tinguished from defects of form in the earlier plead- 
and under the code practice® it can be shown 
only that the prior pleading does not state facts suf- 
ficient to constitute a cause of action, defense, or re- 
ply, as the case may be,® or that the court has no 


Three Forks Deposit Bank’s Assignee, 
ae SW feed 20 KyL 1057 
ais Vv. Bradford, 51 Me. 


14, 

Md.—Parks v. Griffith, etc., Co., 117 
Md. 494, 83 A 559; Smith v. State, 66 
Md. 215, 7 A 49; State v. Mayugh, 13 
Md. 371; Scott v. State, 2 Md. 284; 
Kilgour v. Miles, 6 Gill & J. 268. 

Mass.—Clifford v. Cony, 1 Mass. 


oO. 
Mich.—Wales v. Lyon, 2 Mich. 276. 


Miss.—Tucker v. Hart, 23 Miss. 
Here Haynes v. Covington, 17 Miss. 


Mo.—Wimer v. Shelton, 7 Mo. 266. 

Nebr.—Barr v. Little, 54 Nebr. 556, 
74 NW 850; West Point Water Pow- 
er, etc.. Co. v. State, 49 Nebr. 223, 68 
NW 507. 

N. J.—Salt Lake City Bank v. Hen- 
ae ekeony 40 N. J. Ley 52 

N. Y.—Peo. v. Booth, 32 N. Y. 3973 
Henriques v. Yale Univ., 28 App. Div. 
354, 51 NYS 284 [app dism LS eNee ye 
672 mem, 51 NE 1091 mem]; Stod- 
dard v. Onondaga Conference, 12 
Barb. 573; New York Cent. Iron 
Works Co. v. Brennan, 116 NYS 457; 
Portland Co. > v. Hall; 95) NYS’ (365 
Williams v. Williams, 11 NYS 7538, 25 
AbbNCas 217 [rev on other grounds 
12 NYS 599]; Tubbs v. Caswell, 8 
Wend. 129. 
Py meek v. Sarchett, ‘10 Obs SG 

R. I.—Hull v. Sprague, 23 R. I. 188, 
49 A 697; Railton v. Taylor, 20 R. TI. 
279,. 38 A 980, 39 LRA 246. 

S. C.—Phillips v. Willeson, 5 S. C. 


hye: 37 ( 

Tex.—State v. Williams, 8 Tex. 
255; Sure v. Walker, 1 Tex. A. 
Civ. Cas. § 8 

Vt. Couees v. Eastern States 
Earmers’, Wxch:, 99> Vt.) 1705 Some 
709; Dunlevy v. Fenton, 80 Vt. 505, 


68 A 651, 130 AmSR 1009. 
ith ase ‘v. Howe, 14 Wis. 
N. B.—Mechanics’ es Fishing 
Co. v. Whitney, 5 N. B. 
8. See statutory WEoetarana 
cand Ind.—Gould v. Steyer, 75 Ind. 


Minn.—Bausman v. Woodman, 33 
Minn. 512, 24 NW 198; Lockwood v. 
Bigelow, i1 Minn. 113. 

N. “—Peo. v. Booth, 32 N. Y. 397% 
Bigelow v. Drummond, 98 App. Div. 
499, 90 NYS 913; Schwab v. Furniss, 
6 N. Y. Super. 704, CodeRepNS 342; 
Strauss v. Trotter, 6 Misc. 77, 26 NYS 
pet See Portland Co. v. Hall, 95 NYS 


Oh.—Rothweiler v. Ryan, ae Oh. Cir. 
Ct. 338, 2 Oh. Cir. Dec. 58 

Wis.-Ferson v. Drew, 19° Wis. 225. 

[a] Cross petition—A demurrer 
to a reply to a cross petition puts in 
issue the question whether the mat- 
ter set up is the proper subject of a 
cross petition. Hillier v. Stewart, 26 
Oh. St 2. 

[b] Defect of parties cannot be 
taken advantage of on a demurrer to 
the answer, since.a demurrer to the 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jurisdiction of the action,!® all other defects being 
waived by answering over.1! Hence the effect of a 
demurrer upon antecedent pleadings is only that of 
a general demurrer,'? and where general demurrers 
without:the specification of grounds are abolished by 
statute,t* it has been held the demurrer cannot be 
carried back,'* unless in some states the prior plead- 
ing is so defective that a judgment could not be ren- 
dered upon it.1° Moreover, a demurrer canbe ear- 
ried back only so far as the proceedings remain un- 
der the control of the court,!® and the court is only 
required to follow the pleadings through their course 
in the case before it and cannot search the records of 
other cases.+* 

Demurrer to a plea in abatement does not, as a gen- 
eral rule search the record, and cannot reach defects 
in the declaration or complaint,?® unless it contains 
an assignment that the complaint did not state suffi- 
eient facts,+® or when the plea in abatement contains 
matter in bar, in which ease it has been held that the 
demurrer thereto will relate back to substantial de- 
fects in the declaration.*° 

[§ 552] (2) After Demurrer to Prior Pleading 
Overruled. Some cases hold that after a demurrer to 
a pleading has been overruled, a demurrer to a sub- 
sequent pleading cannot be carried back to such 
pleading, on the ground that by pleading over after 


PLEADING 


[49 C.J.] 447 


demurrer overruled the legal sufficiency of the plead- 
ing is admitted,?? although some decisions have quali- 
fied this rule by holding that the demurrer may be 
carried back when the complaint does not set out a 
cause of action on which a judgment ean be sus- 
tained.?? Other cases hold that an overruled demur- 
rer is off the record and a demurrer to a subsequent . 
pleading may be carried back just as though it had 
not been filed.?* 

[§ 553] (8) Prior Pleading Good in Part. Where 
a plea purports to answer several counts, one of 
which is good,2* or a reply is directed to several 
pleas, one of which is good,?° or where, in carrying 
back a demurrer, it must be carried over any plead- 
ing directed to several replies, pleas, or counts, one of 
which is good,?® the demurrer cannot be sustained as 
to those counts, pleas, or replies which are bad, for 
the demurrer must be taken as a general demurrer so 
as to be governed by the rule that a pleading good in 
part is good against a demurrer attacking it as a 
whole.?? 

[§ 554] M. Waiver or Abandonment of Demur- 
rer.*?° A party filing a demurrer who fails to secure 
a ruling on it will be deemed to have abandoned or 
waived it.2® Furthermore, the demurrer is waived 
where the party pleads over to the pleading demurred 
to before the demurrer is acted on,°° or the party 


. Henley v. Bush, 33 


‘54 NE 611; 


complaint is necessary. Clay Coun-]|Chipps, 154 Ind. 28, 55 NE 855; In- 23. U. S.—Richmond Trust Co. v. 

ty v. Simonsen, 1 Dak. 403, 46 NW ]} diana, etc., R. Co. v. Foster, 107 Ind. | Charlotte County, 300 Fed. 121 [rev 

592: MeEwen v. Hussey, 23 Ind. 395. | 430, 8 NE 264; Price v. Grand Rapids, | on other grounds 12 F. (2d) 62]; La- 
10. See cases supra note 9. etc., R. Co., 18 Ind. 187; Kempton |fayette Bridge Co. v. Streator, 105 
[a] Some early cases under the} Hotel Co. v. Ricketts, 76 Ind. A. 458, | Fed. 729. 

codes held that the demurrer could |]132 NE 303; Rush v. Foos Mfg. Co., Ala.—Sykes v. Lewis, 17 Ala. 261. 

not be carried back for any purpose | 20'Ind. A. 515, 51 NE 143. D. C.—Wiard v. Semken, 19 D. C. 

but to question the jurisdiction of Ky.—Dean v. Boyd, 9 Dana 169. 475. 

the court. Gimbel v. Smidth, 7 Mass.—Clifford v. Cony, 1 Mass. Fla.—Johnson v. Pensacola, ete., R. 

Ind. 627; Freeman v. Robinson, 7 Ind. 95. Co., 16 Fla. 623, 26 AmR 731. 

321; Mason v. Toner, 6 Ind. 328; J.—Birch v. King, 71 N. J. L. Iil.— Peo. v. Pyle, 235 Ill. A. 532. 


Johnson v. Stebbins, 5 Ind. 364; Gano 
v. Gilruth, 4 Greene (Iowa) 453. 
11. Mitehell v. Mattingly, 1 Metc. 


trie 237; Stratton v. Allen, 7 Minn. 
12. Cooke v Graham, 3 Cranch 
(UO. S.) 229,, 2. L.-ed. 240: Henley v. 


; Salt ake yee. 
oer: Bank v. Hendrickson, 40 N. J. L. 

13. See supra §§ 454, 522. 

14. Zirkle v. Jones, 129 Ala. 444, 
29 S 681; Newsom v. Huey, 36 Ala. 
37; Elliott v. Holbrook, 33 Ala. 659; 
Ala. 636; Gano 
v. Gilruth, 4 Greene (Iowa) 4538; 
Hobbs v. Memphis, ete., R. Co., 12 
Heisk. (Tenn.) 526; Contra Coates v. 
Eastern States Farmers’ Exch., 99 Vt. 
170, 130 A 709; Spaulding v.. New 
York Mut. L. Ins. Co., 94 Vt. 445, 111 


15. State v. Bowen, 45 Miss. 347. 

16. Dickson v. Wilkinson, 3 How. 
(OU. S.) 57, 11 L. ed. 491; Wisconsin 
Zine Co. v. Fidelity, etc., Co., 162 Wis. 
39, 155 NW 1081, AnnCas1918C 399. 

17. Stephens v. Stephens, 189 Ky. 
561, 225 SW 364; Schubeler v. Lilly, 
23 Oh. A. 481, 155 NE 699; Wiscon- 
sin Zine Co. v. Fidelity, ete., Co., 162 
ele 39, 155 NW 1081, AnnCas1918C 
399: 

18. Ala.—Crawford v. Slade, 9 Ala; 
887, 44 AmD 463; Cobb v. Miller, 9 
Die 499; Rogers v. Smiley, 2 Port. 

9; 

Ark.—Wade v. Bridges, 24 Ark. 569; 


Vaden v. Ellis, 18 Ark. 355; Knott v. 
Clements, 13 Ark. 335. 
Conn.—State v. Hamlin, 47 Conn. 


95, 36 AmR 54. 

Ill.—Finch v. Galigher, 181 Ill. 631, 
Pheenix Ins. Co. v. Hed- 
rick, 178 Ill. 212, 52 NH 1034; Ryan v. 
May, 14 Ill. 49; Phoenix Ins. Co. v. 
Hedrick, 73 Tl. A. 601. 

Ind.—Darnell v. State, 174 Ind. 
1438, $0 NE 769 [aff 226 U. S. 390, 33 
SCt 120, 57 L. ed. 267]; Goldsmith v. 


43 NE 367; 


N. 

89 dy 609 Aaa I, 
een Y.—Shaw v. Dutcher, 19 Wend. 
Oh.—Myers v. Erwin, 20 Oh. 381. 
R. I.—HPllis v. Ellis; 4 R. I. 110. 

Vt.—Bent v. Bent, 43 Vt. 42. 

But see Bockee v. Crosby, 3 F. Cas. 
No. 1,593, 2 Paine 432 (apparently 
contra). 

[a] Reason for rule.—‘‘Because 
such an answer is not addressed to 
the complaint.’? Adtna L. Ins. Co. v. 
North Star Mines Co., 56 Misc. 164, 
167, 107 NYS 140. 

{b] Although demurrer to reply 
to plea in abatement does not reach 
back to the petition, a judgment for 
plaintiff on defendant’s declining to 
plead further after order overruling 
the demurrer will not be allowed to 
stand, if the petition does not state a 
good cause of action, and there is no 
plea to the merits. Callahan v. Louis- 
ville Dy, Goods Co., 140 Ky. 712, 
131 SW_ 995. 
ae Rien Ins. Co. v. Black, 80 Ind. 


20. Dundalk Western R. Co. v. 


Tapster, 1 Q. B. 667, 41 ECL 721, 113 
Reprint 1287. 
21. Pee. vio Powell, 27401. .222, 


113 NE 614; Peo. v. Anderson, 269 Ill. 
334, 109 NE 974; Heimberger v. El- 
liot Frog, etc., Co., 245 Ill. 448, 92 NE 
297; Chicago v. Peo., 210 Ill. 84) 71 
NE 84; Fish v. Farwell, 160 Ill. 236, 
Stearns v. Cope, 109 Ill. 
840; Mason v. Neal, 204 Ill. A. 538; 
Peo. v. Vermilion County, Did eA 
46; Douglas v. Aurora Daily News 
Co., 160 Ill. A. 506; Scott Highways 
Comrs. Vv. Sangamon Highways 
Comrs., 142 Ill. A. 489; Carlson v. 
Peo., 118 Ill. A. 592; Ricknor v. Clab- 
ber, 4 Ind. T. 660, 76 SW 271. 

22. Peo. v. Spring Valley, 129 Ill. 
169, 21 NE 8438; Peo. v. Pyle, 235 Ill. 
A. 532; Mason v. Neal, 204 Ill. A. 538; 
Peo. v. Gest, 148 Ill. A. 560; Cook v. 
Marseilles, 139 Ill. A. 536. 


Kan.—Marney v. Joseph, 94 Kan. 
18, 145 P 822, AnnCas1917B 225. 
ciate Ill.—Prather v. Vineyard, 9 Ill. 


Md.—New York, ete, R. Co. v. 
Tones, 94 Md. 24, 50 A 423. 
tamer a v. Harney, 53 N. J. L. 
53, is CAT, 
Ye bextel v. McDonnell, 154 N. 
ave age 48 NE 816. 
Va.— Smith v. Lloyd, 16 Gratt. (57 
Va.) 295. 
25. Williams v. Moore, 32 Ala. 506; 


Peo. v. Central Union Tel. Co., 232 
Ill. 260, 83 NE 829. 
26. McCue vy. Washington, 16 F. 


Cas. No: 8,735, °3. Cranch GC. Ci! 639; 
Phenix Ins. Co. v. Pickel, 3 Ind. A. 
332, 29 NE 432; Brown v. Canadian 
Pac. R. Cores Man. 496. 

27. See supra § b41. 

28. Abandoned pleading generally 
see Supra § 127; and infra §§ 918, 942. 

29. See infra § 940. 

30. U. S.—Svea F., ete., Ins. Co., 
Ltd. v. State Say., ete., Assoc, 19 F. 


(2d) 134; Oregon R., ete., Co. v. Du- 
mas, 181 Fed. 781, 104 CCA 641; Mil- 
ler v. Rickey, 123 Fed. 604; Gulf, 


etc., R. Co. v. Washington, 49 Fed. 347, 
1 CCA 286. 

Ala.—Louisville, ete, R. Co. v. 
Johnson, 135 Ala. 232, 88 S 661; 
Grigsby v. Nance, 3 Ala. 347: 

Ark.—Day v. Lafferty, 4 Ark. 450; 
McLaughlin v. Hutchins, 3 Ark. 207. 

Colo.—Mongone _v. Peo., 84 Colo. 
Sl Cheney PLiG 1 et ue SOLVE Fourteenth 
Judicial Dist. Ct., 74 Colo. 48, 218 P 
312; Plattner Impl. Co. v. Bradley, 
40 Colo. 95, 90 P86. 

Conn.—Jackson y. Savage, 79 Conn. 
es = DOT Site 

C.—Moses v. Taylor, 17 D. C. 
O55. 
307 Ill. 


Ill.—Schmidt v. Kellner, 
331, 138 NE 604 [aff 225 Ill. A. 501]; 
Camfield v. Plummer, 212 Ill. 541, 72 
NE 787; Chicago, etc., R. Co. v. Peo., 
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joins in an issue of fact,?! or proceeds to trial on the 
merits without a ruling thereon,*? or fails to appear 
3 Where it is proper 
practice to demur and plead to the same matter,** the 
demurrer is not waived by a subsequent answer;°° 
but where this practice is not permitted, a party who 
pleads and demurs to the same matter at the same 
The demurrer may be 
waived or abandoned by joining in a motion for audi- 


and insist on his demurrer.* 


time waives the demurrer.?° 


179 Ill. 441, 538 NE 986; Hull v. Johns- 


ton, 90 Ill. 604; Illinois Cent. R. Co. 
v. Parks, 88 Ill. 373; Grier v. Gibson, 
36 Ill..521; American Express Co. v. 


Pinckney, 29 Ill. 392; 
sonville, ete., R. Co., 24 Ill. 593; Mar- 
shall v. Duke, 4 Ill. 67; Wann v. Mc- 
Goon, 3 Ill. 74; Peck v. Boggess, 2 Ill. 
281; Gilbert v. Maggord, 2 Ill. 47; 
Cobb v. Ingalls, 1 Ill. 233; Loyal Amer- 
icans v. Fisher, 117 Ill. A. 150; Fidel- 
ity, etce., Co. v. West Chicago St. R. 
Co., 99 Ill. A. 486; Bennet v. Gilbert, 
94 Dll. A. 505 [aff 194 Ill. 403, 62 NE 
Aisle CON Var DAVISI Coo Ll et Awe hGa. 
nee also Thomas v. Platt, 187 Ill. A. 


Ind.—Moore v. Glover, 115 Ind. 367, 


Wear v. Jack- 


16 NE 1638; Ludlow v. Ludlow, 109 
ind, 199; 9 NB G9; Washburn v. 


Roberts, 72 Ind. 213; Moss v. Witness 
Printing. Co., 64 Ind. 125; De la Hunt 
v. Holdenbaugh, 58 Ind. 285; Jeffer- 
sonville v. The John Shallcross, 35 
Ind. 19; Kile v. Chapin, 9 Ind. 150; 
Keen v. Younkman, 8 Ind. 254; Davis 
v. Davis, 6 Blackf. 394. : 

Iowa.—Mason vy. Cater, 192 Iowa 
143, 182 NW 179; Smith v. Silence, 4 
Iowa 321, 66 AmD 137. 

Ky.—Long v. Howard, 229 Ky. 369, 
17 SW (2d) 207; Kentucky, etc., Mut. 
Ins. Co. v. Southard, 8 B. Mon. 634; 
Warner v. Bledsoe, 4 Dana 73. 

Mich.—Cicotte v. Wayne County, 44 
Mich. 173, 6 NW 286. 

Miss.—Home Ins. Co. v. Delta Bank, 
71 Miss. 608, 15 S 932. 

Mo.—Ashton_v. Penfield, 233 Mo. 
391, 135 SW 938; State v. Bright, 224 
Mo. 514, 123 SW 1057, 135 AmSR 552, 
20 AnnCas 955; Barada v. Caronde- 
let, 8 Mo. 644; Billings v. Hirsch 
Iron, etc., Co., 86 Mo. A. 228. 

N. J.—McDevitt v. Connell, 71 N. J. 
Eq. 119, 63 A 504. 

N. Y.—Hayes v. Kedzie, 11 Hun 
577; Nellis v. McCarn, 35 Barb. 115; 
Adams v. West Shore, ete., R. Co., 65 
HowPr 329; Musgrave v. Webster, 
53 Re tae 367 

C.—Moseley v. Johnson, 144 N. 
€; 6, 274, 56 SE 922; Wilson v. Pear- 
son, 102 N. C. 290, 9 SE 707. 

Oh.—Calvin v. State, 12 Oh. St. 60; 
Mitchell v. McCabe, 10 Oh. 405. 

Pa.—Zerby v. Citizens Nat. Bank, 
3 Pa. Dist. & Co. 107; McNeile’s Ust., 
15) Pa. Dist. 341,32 Rar Co.%527. 

Philippine.—Santos v. Miranda, 35 
Philippine 643; Flores v. Flores, 7 
Philippine 323; Magatinge v. La Elec- 
tricista, 2 Philippine 182. 

Porto Rico.—Lopez vy. 
Porto Rico 706. 

“The rule is, that a plea to the mer- 
its is a waiver of a demurrer, but a 
demurrer does not waive a plea.” 
Marshall v. Duke, 4 Ill. 67. 

{a] Demurrer to complaint is 
waived by the subsequent filing of a 


Lopez, 15 


plea. or answer. Svea F., etc., Ins. 
Co. v. State Sav., ete., Assoc. 19. F. 
(2d) 134; Oregon R., etc., Co. v. Du- 


mas, 181 Fed. 781, 104 CCA 641; In 
re Koplin, 179 Fed, 10138; Mongone v. 
Peo., 84 Colo. 516, 271 P 617; Sehmidt 
v. Kellner, 307 Ill. 331, 138 NE 604; 
Zerby v. Citizens Nat. Bank, 3 Pa. 
Dist. & Co. 107; Sogn v. Koetzle, 38 
S. D. 99, 160 NW 520. 

[b] Demurrer to plea or answer is 
waived by subsequent filing of a rep- 
lication or reply. Plattner Impl. Co. 
v. Bradley, 40 Colo. 95, 90 P 86; Long 
v. Howard, 229 Ky. 369, 17 SW (2d) 
207; State v. Miers, 49 S. D. 96, 206 
NW 236; Sogn v. Koetzle, 38 S. D. 99, 
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160 NW 520; 
County, 26 Sh iby 
AnnCasl19138B 386. 

{c] Plea to whole of declaration 
is a fortiori a waiver of a demurrer to 
a single count thereof. Illinois Cent. 
R. Co. v. Patterson, 69 Ill. 650; Estill 
v. Jenkins, 4 Dana (Ky.) 75. 

[d] Answer filed “subject to the 
demurrer” previously filed may or 
may not be held a waiver of the de- 
murrer, in the discretion of the court. 
Wilson vy. McIntire, 73 Iowa 711, 36 
NW 715. 

[e] Separate answer will not su- 
persede joint demurrer.—Travest v. 
Alport, 13 .NYCivyProe, Lé1. 

[f] In Quebec an exception to the 
form filed by one attorney for defend- 
ant is waived by appearance sepa- 
rately of another attorney for defend- 


462, 128 NW 616, 


ant. Moreau vy. Lamarche, 18 Que. 
Super, 34. 
lg] Pleading must have been ac- 


tually filed in order to operate as a 


waiver of a prior demurrer. State v. 
Foster, 2 Iowa 559. 
31. Eason vy. Fisher, 90; 


1 Ark. 
Blake v. Holley, 14 Ind. 383. 

32. Ala.—American Mortg. Co. v. 
Inzer, 98 Ala. 608, 13 S 507; Kirk v. 
Suttle, 6 Ala. 679; Ladyard v. Man- 
ning, 1 Ala. 153; Morrison v. Morri- 
son, 3 Stew. 444. 

Ariz.—Brown v. Greer, 16 Ariz. 222, 
141 P 843; Dessart v. Bonynge, 10 
Ariz. 37, 85 P7723. 

Ark.—Harbottle v. Central Coal, 
ete., Co., 1384 Ark. 254, 203 SW 1044; 
Parker v. Wilson, 98 Ark. 553, 136 SW 
981; Pratt v. Frazer, 95 Ark. 405, 129 
SW 1088. 

Cal.—McDougall v. Eaton, 20 Cal. 
A. 164, 128 P 415. 

Colo.—Danielson y. Gude, 11 Colo. 
87, 17 PB 283. 

Conn.—Waterbury  v. 
Conn. 252. 

Fla.—Judge v. Moore, 9 Fla. 269. 

Ga.—Americus Grocery Cor v. 
Brackett, 119 Ga. 489, 46 SE 657; 
Chambers v. Harlan Fuel Con 32 Ga. 
A. 199, 122 SE 802. 

Il1l.—Davis v. Ransom, 26 Ill. 100; 
Smolikowski v.. Laibe, 170 Ill. A. 181; 
Reichert v. Missouri, ete., Coal Co., 
155 Ill. A. 244; Devine v. Chicago 
City Ra COnml Ae An go Se late 2a) k 
Ill. “O78, 86 NE 689]; Putt v. Duncan, 
2111. A. 461, 

Ind.—Claypool vy. Jaqua, 135 Ind. 
499, 35 NE 285; Bell v. Hungate, 13 
Ind. 382; Lahr v. Ulmer, 27 Ind. A. 
107, 60 NE 1009. 

Iowa.—Roberts v. Waters, 9 Iowa 
434; Paukett v. Livermore, 5 lowa 
277; Ayres v. Campbell, 3 Iowa 582; 
Mitchell v. Wiscotta Land Co., 3 Iowa 
209; Harmon v. Chandler, 3 Iowa 150; 
Daugherty v. Bridgman, Morr. 295; 
Porter v. Lane, Morr. 197. 

Ky.—Danville, ete., Turnp. Road Co. 
v. Stewart, 2 Mete. 119. 

La.—Shalley v. New Orleans Pub- 
lic Serv., 159 La. 519, 105 S 606; Ash- 
bey v. -Ashbey, 41 La. Ann. 138, 5 S 
546; St. Romain v. Robeson, 12 Rob. 
194; Kempe v. Hunt, 4 La. 477; Lafon 
v. Riviere, 1 Mart. N. S. 130. But see 
Macon vy. Willson, 9 La. Ann. 178 
(reservation of exception by stipula- 
tion). 

Mich.—Peterson v. Fowler, 76 Mich. 
258, 43 NW 10. 

Miss.—Wallace  v. 
Inst., 49 Miss. 616; 
15 Miss. 507. 

Mo.—Sheridan v. Forsee, 
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Okolona_ Savy. 
Smith v. Elder, 


106 Mo. 
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tors,*7 noticing the issue of fact for trial on the 
merits,?® moving in arrest of judgment after trial 
on the merits,*®® taking issue or going to trial on an 
amended pleading,#® or demurring to an amended 
pleading.*+ If the pleading demurred to is amended, 
failure to reinterpose the demurrer is a waiver of 
it,4? although the contrary has been held when the 
amendment is merely formal.*? 
not effect a waiver of a demurrer for want of juris- 
Pierson v. Minnehaha | A. ta 81 SW 494. 


Pleading: over will 


Y.—Fry v. Bennett, 9 AbbPr 45 
fate 28 N. Y. 324]. 
Pa.—Helfrich v. Freck, 3 Pa. Cas. 


352, 6 A 89. 
S.- D.—State v. Miers, 49 S. D. 96; 
206 NW 236; Sogn v. Koetzle, 38 S. D. 


99, 160 NW 520. 
Pa aby ac: Rc Ni v. O’Neal, 3 Head 

Tex.—Cain v. Haas, 18 Tex. 616; 
Petty v. Cleveland, 2 Tex. 404; Mer-- 
lin v. Manning, 2 Tex. 351; Hosmer 
v. New York Buyers’ Assoc., (Civ. A.) 
258 SW 853; Briggs v. Rush, 1 Tex. 
Clive A‘ 195.20 ‘SW? 77 ie 

Vt.—Murphy v. Lincoln, 63 Vt. 278, 
22 A 418. 

Wash.—White v. Turner, 114 Wash. 
A055 L950P,240,5197 sP 600) Stolzes we 
Stolze, 111 Wash. 697, 191 P 644; 
ae v. Stolze, 111 Wash. 392, 191 P 

Ont.—Macmartin v. Thompson, 26 
UCL ORB 334: H 

33. Brandon v. Leeds State Bank, 
186 Ala. 519, 65 S 341; Kent v. Uni- 
versal Film Mfg. Co., 200 App. Div. 
Bee peel bey IND: Bi. 

34. See supra § 518. 

Demurrer incorporated in answer 
or reply see supra § 520. 

35. Cyprtiss v. Bachman, 84 Cal. 
216, 24 P 379; Lewiston v. Brinton, 41 
Ida. 317, 239 P 738. See Pierce v. 
Minturn, 1 Cal. 470 (before the code, 
a demurrer was waived by a subse- 
quent answer). 

[a] Effect of prior hearing on is- 
sue of fact.—Where issues of law and 
fact are joined. on the same plea, and 
the latter are heard first and the 
pleas found bad in fact, the issues 
of law will not be heard. Derbishire 
v. Feehan, 12°U. ©!) Cy P. COnt.) 602: 

36. Stuart v. Jefferson County, 25 
Colo. A. 568, 139 P 577; State Bank 
of Commerce v. Western Union Tel. 
Co. 19 Na 2012 1420 ier 
LRA1915A 120; State Exch. Bank v. 
Traders’ Nat. Bank, 70 Okl. 266, 174 
P 799; State Exch. Bank v. National 
oa of Commerce, 70 Okl. 234, 174 P 
13, PaSDIst Ei). 

37. King v. Lacey, 8 Conn. 499. 

38. Plattner Impl. Co. vy. Bradley, 
40 Colo. 95, 90 P 86. 

[a] Noticing equitable issue for 
trial.—A plaintiff, who notices for 
trial the equitable issue raised by the 
answer, thereby waives his demurrer. 
Plattner Impl. Co. v. Bradley, 40 Colo. 
95, 90 P 86. 

39. Davis v. 
(Ala.) 370. 

40.. Torpedo Top Co. v. Royal Ins. 
Co., 162 Ill. A. 338; Tierney v. Duffy, 
59 Miss. 364; Wood vy. Gibbs, 35 Miss. 
559; Wilson v. Pearson, 102 N. C. 
290, 9 SEH 707; Vaiden v. Bell, 3 Rand. 
(24 Va.) 448. 

41. White Oak Dist. Tp. v. Oska- 
loosa Dist. Tp., 44 Iowa 512. 

42. Ensley ‘Transfer, etc, (Comive 
Alexander, 205 Ala. 690, 89 S 42: Cul- 
breth v. Allgood, 143 Ga. OSs 85 SE 
758; Howard v. ‘Allgood, 143 Ga. 550, 
85 SE 757; Leusch v. Nickel, 16 N. M. 
28,113 P 595. 

fa] 
poses of a demurrer to the original 
complaint when it is not renewed as 
to the supplemental complaint. 
eae Vv. Nickel; 16 No Me 28) ciai3i2 

43. Flood v. Templeton, 148 Cal 
374, 83 P 148. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


Pittsburgh, etc., R. Co. v. Hayes, * 


Supplemental complaint dis- - 
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diction of the subject matter** or for want of suffi- 
cient facts,*® although the contrary has been held as 
to the latter;*® nor is such an objection waived by 
So it is only de- 
murrant, and not the other party, who is concluded 
by the waiver by pleading over, except where the lat- 
ter joins issue on the pleading filed.*8 
demurrer is not pending where it has been withdrawn 
pursuant to leave granted by the court.*® 
senting that a demurrer should be overruled is tanta- 
Once having been aban- 
doned, the demurrer cannot be renewed by way of 


the withdrawal of the demurrer.*7 


mount to its withdrawal.®° 


objection to evidenee.* 


After a demurrer is sustained it may be waived by 
pleading over without insisting upon judgment on 


the demurrer.®? 
[§ 555] N. Hearing.®? 


44. Orcutt v. Hanson, 71 Iowa 514, 
32 NW °482; Cory v. Olmstead,’ 154 
‘Henn. 513, 290 SW 31. 

[a] In’ Quebec a cross demand, 
filed with a petition for revision of 
judgment, is not a waiver of a de- 
clinatory exception previously plead- 
ed therein, nor an acceptance of the 
jurisdiction of the court. Magann v. 


MoI ess slle  Gans= Se USGies 21 
CanLTOceNotes 329. 
45. Dickerson v. Moore, 76 OkIl. 


249, 185 P 101; Nally v. Richmond, 
105 Or. 462, 209 P 874. 

[a] In Louisiana, exceptions to 
form are waived, but an exception to 
the cause of action is not waived nor 
is one which the court may notice of 
its uwn motion, by being tried and 
Submitted with the merits. H. 
Claflin Co. v. Feibelman, 44 La. Ann. 
518, 10 S 862; Ashbey v. Ashbey, 41 


La. Ann 138. 5 S 546. 

46. Watson v. Kent, 35 Wash. 21, 
AD NEPAD He 

47. Seydel v. Corporation Liqui- 


dating Co., 46 Misc. 576, 92 NYS 225. 
48. Edbrooke v. Cooper, 79 Ill. 582. 
49. Wilson v. Derrwaldt, 100 I1l. 

A, 896. 

Right to withdraw demurrer see in- 
fra § 935 et seq. 

50. Santa Rosa Bank v. Paxton, 
149 Cal. 195, 86 P 193; Evans v. Ger- 
ken, 105 Cal. rye la Ee exc} P 725. 

{a] General demurrer is not 
waived by consenting to its overrul- 


ing. Evans v. Gerken, 105 Cal. 311, 
38 P 725. 
51. Openshaw v. Dean, 59 Tex. 


Civ. A. 498, 125 SW 989. 

52. Gordon v. Culbertson, 51 Ind. 
334; Diven v. Burlington Sav. Bank, 
40 Ind. A. 678, 82 NE 1020. 

53. Matters considered generally 
see supra §§ 534-537. 

54 Ala.—Southern R. Co. v. Dick- 
ens, 153 Ala. 283, 45 S 215. 

Ark.—Cumbie v. St. Louis, ete., R. 
Co., 105 Ark. 406, 151 SW 237. 

Cal+—Sawyer v. Hooper, 79 Cal. A. 
395, 249 P 530. 

Ga.—Hill v. Louisville, etc., R. Co., 
124 Ga. 243, 52 SH gee 3 LRANS 4382. 


igul, —Chicago, etc., Co. v. Ryan, 
cca A. 264 [aff ten” Tl. 88, 46 NE 
0 

[a] Rule that negligence is ques- 


tion for jury does not preclude the 
court from passing on a demurrer to 
a complaint alleging negligence 
where it is claimed that the complaint 
does not state facts sufficient to con- 
stitute a cause of action. rrett: Vv. 
ec ttaas etc., R. Co., 83 Ga. 347, 9 SE 


ats Whether two counts set up 
same or different causes of action is 
a question of law for the court to de- 
termine and not a question of fact 
for the jury. Chicago, etc., R. Co. v. 
Ryan, 62 Ill. A. 264. 

[ec] In New York (1) a demurrer 
may be heard and disposed of by trial 
of an issue of law as a contested mo- 
tion, or on motion for judgment on 
the pleadings. National Park Bank 


[49 C. J.—29] 
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sidered.°5 
Of course a 


And ¢on- 
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rer is a question of law for the court and not a ques- 
tion of fact for the jury.** 
mination as to whether the demurrer shall be sus- 
tained or overruled, the copy of the pleading served 
on demurrant rather than the original is to be con- 


In arriving at a deter- 


Notice and bringing on for hearing. A notice of 
trial or other notice is usually necessary, by statute 
or rule, to bring on a hearing of the issue raised by a 
demurrer ;°° but no notice is necessary unless re- 
quired by statute or rule.®* 
on the demurrer for hearing,®® although the other 


Demurrant should bring 


party may notice it for hearing.®® 


Time and place for hearing or decision of demur- 
rers are matters largely regulated by statutes or rules 


of court,®° but the courts exercise considerable discre- 


The decision of a demur- 


v. Billings, 203 N. Y. 556, 96 NE 1122 
(detailing the practice and procedure 
when issues are brought for hearing 
as a contested motion); Palito v. 
New York State R. Co.’s, 91 Misc. 674, 
155 NYS 926. (2) When heard as a 
contested motion, the court may give 
demurrants relief by sustaining the 
demurrer, although no countermotion 
was made. American Men’s, etc., 
Clothing Mfrs.’ Assoc. v. Proser, 190 
App. Div. 164, 179 NYS) 207 (such 
proceeding is not a motion for judg- 
ment, but is analogous to trial of de- 
murrer by formal trial). 

55. Lane v. Salter, 27 N. Y. Super. 
239 [rev on other grounds 51 N. Y. 1]; 
ene v. Miller, 101 Wis. 583, 77 NW 

Pleadings considered generally see 
supra § 587. 

56. See statutory provisions and 
rules. 

[a] In the District of Columbia a 
rule authorizing the bringing on of a 
demurrer on a five days’ notice is not 


avelta: Jordan v. Hamlink, 21 
‘Eb] In New York (1) the trial of 


an issue of law raised by a demurrer 
can only be brought on for hearing by 
notice of trial. Taishoff v. Elkema, 
171 App. Div. 288, 157 NYS 98; Ven- 
triniglia v. Eichner, 138 App. Div. 274, 
122 NYS 966 (in the absence of no- 
tice the demurrer should not be sus- 
tained); Kramer v. Barth, 79 Misc. 
80, 1389 NYS 341; Townsend v. Hill- 
mann, 9 NYS 629 (notice of argument 
not necessary). (2) If the issue is 
brought on and tried as a contested 
motion, a notice of motion, instead 
of a notice of trial, is served. Tais- 
hoff v. Elkema, supra (notice of mo- 
tion is necessary when demurrer is 
heard on motion for judgment on the 
pleadings) ; Kramer v. Barth, supra. 
(3) Where plaintiff, after issue joined 
by demurrer to complaint, moved for 
judgment on the pleadings, issues on 
demurrer were not triable without 
notice that they would be brought on 
for trial on hearing of motion. Man- 
hattan, etc., R. Co. v. Brady, 170 App. 
Div. 322, 155 NYS 918. 

57. Five States Timber Co. v. 
Dwinnell, 54 Cal. A. 113, 203 P 410; 
ee v. Peck, 12 Colo. A, 259,, 55 Pp 


, 58 Alabama Midland R. Co. v. 
McDonald, 112 Ala. 216, 20 S 472; Ely- 
ton Land Co. v. Morgan, 88 Ala. 434, 
7 S 249; Phoenix Ins. Co. v. Boren, 
83 Tex. 97, 18 SW 484; Bonner v. 
Glenn, 79 Tex. 531, 15 SW 572; West- 
ern Union Tel. Co. vw. Ashley, (Tex. 
Civ. A.) 187 SW 1165. 

[a] In New Jersey (1) under the 
provisions of Pract. Act (3 Comp. St. 
[1910] p 4094 § 180), either party 
to a demurrer may bring it on for ar- 
gument. Barney v. Scottish Union, 
etc. Ins. (Cos S4uN. J. da. 572, 8) A Di7t 
(2) A party moving to bring a de- 
murrer on for argument must pre- 
pare the state of the case. Barney 
v. Scottish Union, etc., Ins. Co., supra. 


[b] Demurrer book.—(1) The par- 
ty who files a demurrer should make 
up the paper or demurrer books (Lit- 
tlefield v. Storey, 3 Johns. (N. Y.) 
425); (2) and if both parties demur 
the one filing the first demurrer 
should make up the demurrer book 


tans v. Pierson, 8 Cow. (N. Y.) 
59. Townsend v. Wheeler, 4 Wend. 


(NG Ys) 1916: 

60. See statutes and court rules. 

[a] In Georgia (1) while special 
demurrers are usually heard at the 
first term, they may be heard subse- 
quently. Yancey v. Citizens’ Bank, 
etc., Co, 14 Gaz A: 310,30! SE. 700 
(demurrer filed at appearance term); 
Souders v. Carolina Portland Cement 
Co., 3 Ga. A. 99, 59 SE 467 (where con- 
tinued by court, or where parties con- 
sent). (2) Where record is silent as 
to any action at first term, it will be 
considered as continued by court, and 
loses none of its vitality because not 
determined at first term Richey v. 
Johnson, 21 Ga. A. 41, 983 SE 514. (3) 
A demurrer may be passed upon in 
vacation; but not prior to the return 
term. Johnson v. Cravey, 120 Ga. 
1047, 48 SE 424; Stewart v. Stewart, 
89 Ga. 138, 15 SE 23; Murphy v. Tal- 
lulah Steam Fire Engine Co. No. 3, 


72 Ga. 196; Gullatt v. Thrasher, 42 
Ga. 429. 
[b] In Missouri it is held that the 


statute providing the time for deter- 
mination of a demurrer does not re- 
quire the court to hear and pass on 
it in vacation. State v. McQuillin, 256 
Mo. 693, 165 SW 713. 

[ce] In New York (1) when a de- 
murrer is tried as a contested motion, 
a trial in S county, asa contestéd mo- 
tion, of an issue of law upon demur- 
rer, in an action the venue of which 
was laid in Y county, was proper. 
Armstrong v. Coreoran, 166 App. Div. 
Dion) | Loa EN See O5. (even though 
brought on by notice of trial of an 
issue of law). (2) A demurrer was 
triable in any county of the judicial 
district embracing the county where- 
in the action is triable (Kissam v. 
Bremmerman, 27 Misc. 14, 57 NYS 
890 [aff 39 App. Div. 688 mem, 57 NYS 
1140 mem]; Ward v. Davis, 6 HowPr 
274), (3) although it had been held 
that it must be tried in the county 
designated in the complaint (Christy 
v. Kiersted, 47 HowPr 467). 

{d] In South Carolina a judge of 
a county other than that in which the 
action is pending has no jurisdiction 
to hear and determine the demurrer 
in chambers, Hernlen v. People’s 
Bank, 135.S. C. 313, 133 SH! 549. 

fe] In Texas, where the rules of 
the district court were not complied 
with, and there was no reason why 
exceptions to defendant’s second 
amended answer were not presented 
by plaintiff when the docket was 
called for such purpose during the 
first week of the term at which the 
case was tried, the refusal of the tri- 
al court to consider such exceptions 
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tion in the matter,®! and while it has been held that 
a judge has no power to hear and pass on a demurrer 
in vacation,®? in some jurisdictions it may be heard 
at any time whether court is in session at a regular 
Where there are demurrers to dif- 
ferent pleadings on file at the same time, they should 
be heard in the order of the pleadings to which they 
are directed,°* since the first demurrer that is sus- 
tained makes the consideration of the subsequent 
It is irregular to hear a 
demurrer after trial on the merits has begun,*® after 
a jury has been impaneled to try the cause,®’ or after 
the close of the evidence,®* but it has been held that 


term or not.®? 


pleadings unnecessary.®® 


was proper. Conner v. McAfee; (Civ. 
A.) 214 SW 646. 

61. Bowman vy. Prenchy St. Case 
No 389, buCranch GC: 

62. Ivey v. Rome, 129 Ga. 286, 58 
SE 852; Price v. Grice, 10 Ida. 443, 
(GOA 387° BHustance v. Francis, 52 
Mont. 295,157,525 7%3;,. Champion. v. 
Sessions, 1 Nev. 478. 

63. Johnson v. Velve, 86 Minn. 46, 
90 NW 126. See Nachod vy. Stern, 30 
N. 8S. 251 (a single judge may dispose 
of a demurrer, instead of the supreme 
court in banc). 

[a] Statute conferring power to 
render judgment on a frivolous de- 
murrer at chambers is valid. Clapp 
v. Preston, 15 Wis. 543. : 

Pleadings in vacation generally see 
Judges'§ 88 et seq. 

64. Page v. Citizens’ Banking Co., 
111 Ga. 738, 36 SE 418, 78 AmSR 144, 
51 LRA 463; Thompson v. Thompson, 
4 B. Mon. (Ky.) 502 (holding, how- 
ever, that failure to observe rule is 
not fatal). 

[a] In TI;souisiana an exception to 
the cause of action may, if defendant 
so desires, be considered independent- 
ly of other exceptions filed. Sligo 
Iron Store Co. v. Blanks, 105 La. 663, 

; Martin v. McMasters, 14 


nen v. Cox, 64 Ark. 648, 44 
22 


66. Western Union Tel. Co. v. Ash- 
ley, (Tex. Civ. A.) 1837 SW 1165. 

67. Swenson v. Walker, 3 Tex. 93. 

68. Western Union Tel. Co. v. Ash- 
ley, (Tex. Civ. A.) 137 SW 1165. 

69. Swenson v. Walker, 3 Tex. 93. 

70. Griffin, etc., Co. v. Magnolia, 
etc., Fruit Cannery Co., 107 Cal. 378, 
40 P 495. 

71. Hawkins v. Massie, 62 Mo. 552. 

72. Form and contents of demur- 
rer see supra §§ 516-529. 

73. Wigman v. California Super. 
Cryi4, Calm An 32, 239, 12-4272 

[a] In New York (1) early cases 
held that an order was not sufficient 
compliance with a provision of Code 
Civ. Proc. § 1010, requiring a written 
decision of the court to be filed. 
Palmyra v. Wynkoop, 53 Hun 82, 6 
NYS 62; Thompson v. Stanley, 21 
NYS 573, 29 AbbNCas 11. (2) Such 
a decision has been held not to be an 
order, but the basis of a judgment of 
record. Funson v. Philo, 27 Misc. 262, 
58 NYS 419. (3) The later cases, 
however, decided that an order is in 
effect a decision. Nachod y. Hindley, 
118 App. Div. 658, 103 NYS 801; Gar- 
rett v. Wood, 57 App. Div. 242, 68 
NYS 157; Garland vy. Van Rensselaer, 
71 Hun ji, 24 NYS 783 [aff 140 N. Y 
638 mem, 35 NE 892 mem]; Vincent 
v. Stearns, 47 Misc. 95, 93 NYS 482. 
(4) The decision should direct final 
or interlocutory judgment to be en- 
tered thereon. Rowe v. Rowe, 103 
App. Div. 100, 92 NYS 491; Brown 
v. Leary, 100 App. Div. 421, 91 NYS 
463 [app dism 187 N. Y. 558 mem, 
80 NE ook Morse y. Press Pub. 
Co., 49 App. Div.. 375, 638 NYS* 423; 
Unckles yv. erent, 19 App. Diy, L65, 45 
NYS 894; Kramer v. Barth, 79 Mise. 
80, 139 NYS 341. (5) The decision 
must definitely fix the terms of the 
interlocutory judgment to be entered 
(U. S. Life Ins. Co. v. Jordan, 46 Hun 


| 39 Ga. A. 710, 148 SE 279; 


PLEADING 


rer.’° 


201, 11 NYSt 488, 21 AbbNCas 330); 
(6) but it need not be in any stated 
form or prescribed words (Funson v. 
Philo, 27 Misc. 262, 58 NYS 419). (7) 
If the decision does not give leave to 
enter final judgment, application 
therefor must be made in case of fail- 
ure to amend or plead over. Liegeois 
v. McCrackan, 22 Hun 69 [app dism 
83 N. Y. 624 mem]. (8) On overruling 
a demurrer on a trial as a contested 
motion under Code Civ. Proc. § 976, 
the proper practice is to sign an or: 
der, instead of signing a decision con- 
taining a direction to enter an inter- 
locutory judgment. Williamsburgh 
City F. Ins. Co. v. Lichtenstein, 98 
Mise. 342, 164 NYS 345 [aff 176 App. 
Div. 910 mem, 162 NYS 1150 mem]; 
Kramer y. Barth, 79 Misc. 80,139 NYS 
341; Peo. v. Bleecker St., ete., R. Co., 
67 Mise. 582, 124 NYS 786. 

74. estern Union Tel. Co. v. Ash- 
leye WChExa Civ. a aS We aloo. ee 
J. BBY Coal ‘Co. Vv. Halbert, 169 ™ikey. 
687, 184 SW 1116 (decision should not 
be withheld merely to await the rul- 
ing of the supreme court of the Unit- 
ed States on the same question in a 
case before it). 

[a] In Georgia (1) the decision 
cannot be rendered prior to the ap- 
pearance term. Smith v. Gibbs, 160 
Ga. 364, 127 SE 738; Beacham v. No- 
bles, 153 Ga. 718, 113) SE. 6." Union 
Inv. Co. v. Engesser, 151 Ga. 695, 107 


SE 861; Williamson v. Anderson Cot- 
ton Co., 146 Ga. 503, 91 SE 553; Ivey 
v. Rome, 129 Ga. 286, 58 SE 852. (2) 


Where suit is filed without service on 
nonresident defendants, who appeared 
at first term designated in process, 
and, without excepting to failure of 
service, demurred generally to peti- 
tion, a judgment at such term sus- 
taining the demurrer is not prema- 
ture. Millett v. American Mica Co., 
147 Ga. 8, 92 SH 515. 

75. Mills Power Co. v. Mohawk 
Hydro-Electric Co., 143 App. Div. 
890, 128 NYS 810. 

[a] Moot case.—But if it appears 
in the argument that the case pre- 
sented by the demurrer is a fictitious 
case, and not the actual case be- 
tween the parties, the court will not 
decide the demurrer but remand the 
pleadings for amendment. Kruze v. 
Hehemann, 7 Oh. Dec. (Reprint) 303, 
2 CinecLBul 93. 

Construction of order.—An or- 
sustaining ‘the general demur- 
i where several grounds are 
urged, is construed as referring only 
to the ground of failure to state a 
cause of action. Darnell v. Toney, 
Linam vy. 
Anderson, 12 Ga. A. 735, 78 SE 424; 
Blewitt v. Greene, 57 Tex. Civ. A. 588, 
122 SW 914. 

[ec] What law governs.—A demur- 
rer will be disposed of according to 
the law in force when it is argued, 
where the pleading demurred to does 
not show on its face that a prior law 
is applicable. Lewis v. Buffalo, 1 
Sheld. (N. Y.) 80, 29 HowPr 335. 

76. Ark.—Greenfield v. Carlton, 30 
‘Ark, 547; Jones v. Minogue, 29 Ark. 
637; Weir v. Pennington, 11 ‘Ark. 745; 
Stone v. Robinson, 9 Ark. 469. 

Colo.—Fischer v. Hanna, 8 Colo. A. 
471, 47 P3803; 


[§§ 555-556 


the validity of a judgment rendered on a demurrer is 
not affected thereby.®® 
change of venue must precede a ruling on demur- 
An amended pleading 
supersedes the original, and a demurrer to the latter 
cannot thereafter be heard or passed upon." 

[§ 556] O. Decision or Order—l. In General. 
When the demurrer is in proper form,’? demurrant 
is entitled to a ruling on it™* when presented,** either 
sustaining or overruling it,’® before the case is tried 
on issues of fact,’® although in some eases it has been 
held not improper to proceed to trial on the facts be- 
fore disposing of the demurrer.** 


The decision of a motion for 


properly on the files 


Where pleas and 
14 Fla. 
Ga.—Porter v. Parker, 159 Ga. 556, 


126 SE 381; Anderson v. Fulton Coun- 
ty Home Builders, 147 Ga. 104, 92 SH 


Fla.—Nelson v. McLaurin, 


934; Vaughn v. Farmers’, etc., Bank, 
20 Gan AS 725, 93. (SH 22387 
Ill.—Chapman v. Wright, 20 Ill. 


120; Moore v. Little, 11 Ill. 549; Brad- 
shaw v. Hoblett, 5 Ill. 53; Weather- 
ford v. Wilson, 3 Ill. 253; Nye! v. 
Wright, 31111. 222; Ditch v.: Peo. 31 
Ill. A. 368. 

Ind.—Waldo v. Richter, 17 Ind. 634; 


Anderson vy. Weaver, 17 Ind. 223; 
Gray v. Cooper, 5 Ind. 506. 
Ind. T.—New York Fidelity, ete., 


on v. Brown, 4 Ind. T. 397, 69 SW 
McCleland, 1 


Ky.—Muldrow  v. 
itt 

Miss.—Waterbury v. McMillan, 46 
Miss. 635, Hatch v. Roberts, 41 Miss. 
92; Harper v.: Bondurant, 15 Miss. 
397; Marlow v. Hamer, 7 Miss. 189. 
HES roa E v. Lougan, 29 Mo. 
N. M.—Kemp Lumber Co. v. Stan- 
ley, 22.N. M. 198, 160 P 351. 

Oh.—State v. Cowles, 5 Oh. St. 87. 

Pa.—Kennedy vy. Chambley, 68 Pa. 
Super. 355. 

S. C.—Hull v. Young, 29 S. C. 64, 
6 SE 938. 
eis —Green v. Dulany, 2 Munf. (16 

a 

[a] eae of demurrant and his 
counsel without leave does not 
change the rule. Porter v. Parker, 
159 Ga. 556, 126 SE 381; Anderson v. 
Fulton County Home Builders, 147 
Ga. 104, 92 SE 934; Vaughn v. Farm- 
ee etc., Bank, 20 Ga. A. 725, 93 SH 

8 


[b] Rule does not apply (1) toa 
demurrer to a plea not filed in time, 
inasmuch as such a plea is a nullity 
and need not be answered. Field v. 
Weir, 28 Miss. 56. (2) Nor does it 
apply where the demurrer is by one 
of two or more defendants, and in- 
volves no matter common to them. 
Kemp Lumber Co. v. Stanley, 22 N. 
Me 198; 160. 351. 

[c] In Manitoba the rule does not 
apply unless the determination of the 
demurrer would dispose of the action 
or some important principle involved 
therein, or eliminate the demurring 
defendant where there are several de- 
fendants. Arenowsky v. Veitch, 23 
Man. 755, 14 DomLR 304, 25 WestLR 
658, 5 WestWkly 260. 

{d] In Quebec (1) all issues of 
law and fact are proceeded with si- 
multaneously so that the parties will 
be ordered to proof before decision 
on demurrer. Harwood v. Canadian 
Northern Quebec R. Co., 11 Que. Pr. 
360. (2) Buta preliminary exception 
should be disposed of before acting 
on an inscription for hearing ex 
parte. Serling v. Levine, 12 Que. Pr. 
33. (8) Where allegations necessary 
to sustain the demand were made 
in the reply instead of in the declara- 
tion, evidence should be given before 
the determination of the demurrer. 
Imperial Bank y. Quinn, 2 Que. Pr. 


396. 
77. Adams v. Adams, 64 N. H. 224, 
9 AN W00s; a Hiry. -v. eBennett, 216 Sinners 


Super. 200, 9 AbbPr 45 [att 23> Neges 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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© §§ 556-559] 


demurrers may be filed together to the same matter,78 
the demurrer should be disposed of before consider- 
ing the pleas.7® But any action of the court having 
the same effect as sustaining or overruling a demur- 
rer may be so treated,*° and a failure or refusal to 
consider the demurrer is in effect to overrule it.8? 
Some eases have held that if the trial is had before 
the court without a jury, it will be presumed that the 
demurrer was decided in the general finding.’? 
While a decision on demurrer may be required to be 
in writing,*® failure to enter a formal order has been 
held not to prevent further proceedings.’* It is un- 
necessary and improper for the court to make a find- 
ing of facts on its decision of a demurrer,®® or ex- 
press any opinion as to additional facts necessary to 
render valid the pleading demurred to.8* Nor is it 
necessary that the ground on which the ruling is 
made be specified,** or reasons given for the ruling,*® 
although it has been held otherwise when the demur- 
rer is sustained for misjoinder of actions.8® The de- 
cision may be made, even though a motion to strike 
out the demurrer is pending.®® When a pleading is 
objectionable on the grounds assigned, the demurrer 
should be sustained,®! but should be overruled if not 
so objectionable,®? or if the objection has been met 
by amendment.®? The demurrer should be overruled 
where the hearing of evidence is necessary to deter- 
mine the sufficiency of the complaint demurred to.°4 
A general order sustaining a demurrer is improper if 

_ the pleading is good as against any objection raised 
by the demurrer.?® 


324]; Dixon Trust, Ltd. v. Beard Wat- 
son, Ltd., 19 Austr. C. L. R. 499. See 
Palmer v. Smedley, 13 AbbPr (N. Y.) 
185 (trial of issues of fact may be 


355. 
SE_ 872; 
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Kennedy v. Chambley, 


“Webb v. Webb, 165 Ga. 305, 140 
New York Fidelity, etc., Co. 


[49 C.J.] 461 


Confession of demurrer is a sufficient disposition 
Onmlies 

Notice of decision. When the decision has been 
reserved, the court is not bound to notify demur- 
rant’s attorney before rendering its decision.?* 

[§ 557] 2. Where They Are Several Counts or De- 
fenses—a. In General. When the demurrer is ad- 
dressed to a pleading in its entirety, the demurrer 
should be overruled if a part of the pleading is good 
as against it,?® and if addressed to a part must not be 
sustained as to the whole of the pleading.°? Where a 
demurrer to one count has been sustained, a demurrer 
to another count alleging the same matters may also 
be sustained.t. For the purposes of the trial, a 
count to which a demurrer has been sustained is no 
longer a part of the declaration.? It is proper for 
the court, on sustaining a demurrer to a part of a 
pleading, to require the other part to be answered 
without amendment of the pleading.® 

[§ 558] b. Misjoinder of Causes of Action. | On de- 
murrer for misjoinder of causes of action the court 
may, in some jurisdictions, grant leave to withdraw- 
one or more of the causes and overrule the demur- 
rer,* or it may sustain the demurrer and allow an 
amendment.® In some jurisdictions on sustaining a 
demurrer on this ground a severance may be ordered, 
the rules relating to which are considered elsewhere 
in this work.® 

[§ 559] 3. Effect of Decision’—a. In General. A 
ruling on demurrer settles nothing but the law upon 
the facts recited in the pleading attacked,* and af- 


68 Pa.| Civ. A.) 222 SW 305. 
93. Zavelo v. Leichtman, 171 Ala. 
65, 54 S 537 [app dism 226 U! S. 605 


mem, 33 SCt 218 mem, 57 L. ed. 378 


had without waiting for decisions on |v. Brown, 4 Ind. T. 397, 69 SW 915. mem]: Jenkins v. Lane, 154 Ga. 454, 
issues of Jaw raised by a demurrer to 82. Anderson v. Weaver, 17 Ind.|115 SE 126; McCombs v.’ Southern 
part of answer); Miller v. Stocking, | 223. Re, Cos. 395 (Ga. 2A. Sii6y T4Sn Sibi Os 
22 Wend. (N. Y.) 623 (as to the ef- 83. . Foy v. McCrary, 157 Ga. 461;| Rich v. Brinson Cons. School Dist., 
fect of a verdict before disposition | 121 SE 804; Palmyra v. Wynkoop, 53] 28 Ga. A. 530, 112 SE 164. 
of a demurrer to a replication). Hun 82, 6 NYS 62; Kramer v. Barth, [a] Failure to pass order allow- 
78. See supra § 518. 79 Mise...80, 139 NYS. 341. ing amendment was’ immaterial, 
79. Greenfield v. Carlton, 30 Ark. [a] Waiver of statutory provision. | where the trial judge, in his order 
547: Jones v. Minogue, 29 Ark. 637;|—The code provision requiring the] overruling a demurrer, used the lan- 


Seaboard Air-Line R. Co. v. Jolly, 160 
Ga. 315, 127 SE 765; Porter v. Parker, 
159 Ga. 556, 126 SE 381; Muldrow v. 
McClelland, 1 Litt. (Ky.) 1. 

[a] Where defendant files both a 


to writing, 


decision of a demurrer to be in writ- 
ing and signed is waived where coun- 
sel do not request that it be reduced 
and the overruling of a 
demurrer on the ground of failure to 


guage: “The demurrer is overruled 
after amendment allowed,” the 
amendment proposed being clearly 
stated in writing, fully entitled in 
the cause, and signed by counsel, and 


plea in abatement and a general de- 
murrer, the judge may consider ei- 
ther first as he deems proper. Mc- 

ee v. Fields, 4 Ga. A. 688, 62 SE 


{b] In Florida (1) by a statute 
providing that a demurrer and plea 
may be filed to the same matter at 
the same time, it is a matter of dis- 
cretion which issue shall be disposed 
of first. Myrick v. Merritt, 22 Fla. 
335. (2) But where there has been 
no plea filed, the demurrer must be 
first disposed of. Florida R., etc., Co. 
v. Rhodes, 23 Fla. 309, 2 S. 621; Nel- 
son v. MeLaurin, 14 Pla. 45. 

80. Ind. T.—New York Fidelity, 
ete., Co. v. Brown, 4 Ind. T. 397, 69 
SW 915. 

Ky.—Thompson v. Thompson, 4 B. 
Mon. 502. 
er ae ae Lougan, 29 Mo. 

Pa.—Kennedy v. Chambley, 68 Pa. 
Super. 355. 

S22 Ci—Hull) v.. Young, 29S. C64, 
6 SE 938. 

[a] Thus, where defendant files a 
“demurrer” to a statement of claim, 
and at the trial his counsel states 
that he does not deem the statement 
sufficient, but will not insist upon the 
“demurrer” and ask the court to pass 
upon that’ question when the matter 
is finally passed upon, and the court 
tries the case on the merits and en- 
ters final judgment for plaintiff, the 
judgment may be considered by im- 
Plication as overruling the ‘demur- 


state a cause of action is sufficiently 
shown where a case is thereafter 
tried on the merits. Mauldin v. Sea- 
board Air= Line! RY Co. 73S: CC. 952 
SE 677. 

84. Quartier v. Dowiat, 219 Ill. 326, 
76 NE 371. 

85. Dickinson v. Kinney, 5 Minn. 
409; Cardwell v. Stuart, 92 Mo. A. 
586; Rowe v. Rowe, 103 App. Div. 100, 
92 NYS 491; Kramer v. Barth, 79 
Mise. 80, 139 NYS 341; Hunt v. Bur- 
bank, 73 Vt. 2738, 50 A 1058. 

[a] On sustaining demurrer for 
ambiguity and uncertainty, directed 
against a complaint containing in- 
consistent counts, the court will not 
go on to consider whether either 
count states a good cause of action. 
Bek v. Poindexter, 16 Mont. 294, 40 

596. 

86. Scura v. National City Bank, 
107 Misc. 93, 177 NYS 75. 

87. Hoopes v. Crane, 56 Fla. 395, 


47 S 992; Gainesville, etc., R. Co. v. 
Peck, 55 Fla. 402, 46 S 1019; Cleg- 
horn vy. Cleghorn, 29 MYS 432; John- 


ston v. Smith, 86 N. C. 498. 
Rowell v. Hines, 114 S. C. 339, 
103 SE 545. 

89. Whitely v. St. Louis, etc. R. 
Col; 29HOkKN. 63) D6) Pe 165. 

90. Cabranes v. Central Vannina, 
29 Porto Rico 951. 

91. Walsh v. Turner Center Dairy- 
Wed Assoc., 223 Mass. 386, 111 NE 


92. Myers Hook, 11 Ga. A. 517, 
75 SE 833; Dalle Vv. Crawford, (Tex. 


the only omission being the signa- 
ture of the judge. Austin v. M. 
ade Sons Co., 2 ‘Ga. AS ..91;5°53 SE 


94. Bank of Italy v. Merchants’ 
Nat. Bank, 197 App. Div. 150, 188 NYS 
183 [aff 113 Misc. 314, 185 NYS 43]. 

95. Honour v. Smith, 39 Ga. A. 
387, 147 SE 190. 

96. Field v. Hawley, 20 Miss. 320. 

97. Morrison-Trammell Brick Co. 
v. McWilliams, 127 Ga. 159, 56 SE 306; 
Ripley v. Hady, 106 Ga. 422, 32 SE 343 
(failure to give notice so as to allow 
an opportunity to amend). 

98. See supra §§ 541, 556. 

99. Citizens’ Tel. Co. v. Ft. Wayne, 
etc., R. Co., 53 Ind. A. 230, 100 NE 309, 
Bas, oN 132. See also supra §§ 

1. Stroup v. Alabama Power Co., 
216 Ala. 290, 113 S18, 52, ADR 1075. 

2. See infra §§ 559, 560. 

3. West v. Grainger, 46 Fla. 257, 
Say Ay Sale 

Amendment after demurrer sus- 
tained generally see infra § 562 

4. Prva v. Hancock, 118 Pa. 550, 
12 A 464. 

5. es V..Holt,;185 N. C.312,.117 
SE 165 

6. See Actions § 376. 

7. Amendment after 
see infra §§ 562-566. 

Pleading over after overruling see 
infra §§ 567-570. 

Costs on rulings on demurrers see 
costs §§ 109-113. 

8. Buffalo Center Land, etc., Co. v. 


sustaining 
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fects only the pleading demurred to.® Sustaining a 
demurrer does not terminate the action,?® but merely 
declares the allegations of the pleading to be insuffi- 
cient,1? and removes from consideration the plead- 
ing or part thereof as to which the demurrer is sus- 
tained.12, When a general demurrer has been sus- 
tained, it has been held that special demurrers should 
not be considered,t*? or met by amendment.'+ The 
sustaining of any ground of a demurrer is a sustain- 
ing of the demurrer.t® <A general order sustaining 
a demurrer determines every legal issue tendered 
thereby in favor of demurrant,+® but it extends and 
applies only to the pleading demurred to.‘*7 No evi- 
dence can be introduced in support of a pleading or 
part thereof successfully demurred to,1® nor can any 
issue of fact be raised thereon.1® -The effect of over- 
ruling a demurrer is to declare the pleading good 
both in law and fact, so long as demurrant does 
not plead over.?® Thus the overruling of a general 
demurrer to a petition, unless excepted to or reversed, 
is an adjudication that the petition sets forth a cause 
of action,?! or that the answer is legally sufficient.?? 
It does not obviate the necessity of proving by evi- 
Swigart, 176 Iowa 422, 156 NW 701. 


9. Reo Motorecar Co. v. Barnes, 
(Tex. Civ. A.) 289 SW 422. 


PLEADING 


Co. v. Warren Gee Lumber Co., 118 25. 
Miss. 740, 80 S 9. 
Tex.—Bostick v. Haney, 
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dence the facts pleaded,?* and goes no further than to 
declare that the pleading is not wholly bad,?* but de- 
termines that upon proper proof the pleader may re- 
cover;”° but not that he is absolutely entitled to re- 
cover if he proves his ease as laid.?° 

Sustaining on certain grounds only is equivalent to 
overruling the other grounds assigned.?* 

Sustaining a demurrer to a defense has the effect of 
declaring the petition or count to which the defense 
was addressed to be good.” 

Sustaining a demurrer to a replication to a plea 
determines the sufficiency of the plea as to a demur- 
rer thereto.?® 

Two or more causes of action. On sustaining a de- 
murrer to one of two or more causes of action, if no 
amendment is made, the cause demurred to lapses.°° 

Cross action against codefendant. Dismissal of 
cross action against codefendant on sustaining a de- 
murrer «hereto does not affect the defenses set up 
against plaintiff’s suit.*? 

Effect of improper ruling on a demurrer, not cor- 
rected or set aside, is to render all further proceed- 
ings nugatory.*? 

Hicks v. Revels, 142 Ga. 524, 


83 SE 115; Bibb Mfg. Co. v. Bashin- 
(Civ. A.) | ski, (Ga. A.) 149 SE 82. 


10. News Pub. Co. v. Lowe, 8 Ga. | 209 SW 477. 26. McDuffie v. Ocean SS. Co., 5 
A. 333, 69 SE 128; American Surety 19. Byers v. Baker, 104 Ala. 173,}] Ga. A. 125, 62 SE 1008. 
Co. v. Kartowitz, 54 Mont. 92, 166 P| 16S 72; Carman v. Ross, 64 Cal. 249, [a] Thus, where a petition, for 


685. 29 P 510; 
11. Roberts v. New York, etc, R.| Ga. 884, 137 SH 
Co., 107 Conn. 681, 142 A 455; Smith 
Vabugce cy Gamal’, Loo si 49; 20. 
12. Ala.—Western Union Tel. Co. 


Walters v. 
386; 
Miller, 14 Ind. 537. 
Ala.—Donahoo Horse, etc., Co. 
v. Durick, 193 Ala. 456, 69 S 545. 


Walters, 163 


wrongful ejection from a street car 
Middleton v. 


alleged that plaintiff tendered the 
conductor a five dollar gold coin to 
take out three fares; that the con- 
ductor refused to accept it and make 


v. Heathcoat, 149 Ala. 623, 43 S 117. 
Ark.—Robinson v. Mace, 16 Ark. 97. 
Cal.—Carman v. Ross, 64 Cal. 249, 

29 P 510. 

Ga.—-Wallin v. Savannah, 27 Ga. 
A. 788, 109 SE 920. 

By eta v.. Johnson, 215 Ill. A. 
0. 

Ind.—Paine v. Lake Erie, etc., R. 
Co., 31 Ind. 283. 

Iowa.—Kock v. Burgess, 191 Iowa 
540, 182 NW 820. 

Miss.—Scottish Union, etc., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9. 

Or.—State v. Portland Gen. Electric 
Con 52) Or, 502, 95 2722, 98) P 160: 

C.— Scarborough v. Woodley, 81 

S.C. 329, 62 SE 405. 

Tex.—Masterson v. Bockel, 20 Tex. 
Civ. A. 416, 51 SW 39. 

Vt.—Wetmore yv. Karrick, 88 Vt. 

PATG eo 2 Alto. 

Que.—Gravel v. Ouimet, 8 Que. Pr. 
240. 

13. Dallas v. Shows. (Tex. Commn. 
A») 212° SW 633 [lati (Civ, A.).1!72 SW 
11371: Karnes v. Barton, (Tex. Civ. 
IND) PRA SIV, BAER ede hay ae Been bene 5 
er, (Tex. Civ. A.) 158 SW 779. 

14. Oswald v. Giles, (Tex. Civ. A.) 
178 SW 677; Hammons v. Clwer, 59 
Tex. Civ. A. 610, 127 SW 889. 

15. Terry v. Allen, 132 Ala. 657, 
82 S 664; Ross v. Goins, 51 Cal. A. 
412, 197 P 132; Gainesville, etc., R. 
Co. v. Peck, 55 Fla. 402, 46 S 1019. 

16. Goldfield v. MacDonald, 52 
Colon 143.019 e) 1069); Flemming Va 
Drake, 163 Ga. 872, 137 SE 268; Bos- 
tick v, Haney, (Tex. Cie AM) 209 SW 


477. 

17. Besancon v. Shirley, 17 Miss. 
457. 

18. Ark.—Robinson v. Mace, 16 
Ark. 97. 


Ga.—Wallin v. Savannah, 27 Ga. A. 
788, 109 SE 920. 

Ill.—Peo. v. Johnson, 215 Tll. A. 
580; Rosenbaum v. Drumm Commn. 
Cor 176 fll. Ajvw204; Bi As Harl Mfis. 
a v. Summit Lumber Co., 125 Ill. A. 
Ind.—Paine v. Lake Erie, ete., R. 
Cox (3 Lind. 9283: 

Miss.—Scottish Union, 


étc.; “Ins. 


Ga.—Louisville Coffin Co. v. Rhudy, 
111 Ga. 827, 35 SE 632; White County 
Bank v. Clermont State Bank, 37 Ga. 
A. 268, 140 SE 767. 

Ill.—-Miles v. Dantowtns. os LuLe toler 
Ward v. Stout, 32 Ill. 399: Borchseni- 
SiN. Canutson, pl, Al 365. 
aN ear v. Nash, 31 Miss. 


N. Y¥.—Mills Power Co. v. Mohawk 
Hydro-Electric Co., 143 App. Div. 890, 
128) ANEYism ons 

[a] Thus, where defendants failed 
to plead further after demurrer to the 
complaint was overruled, its allega- 
tions stating a cause of action for un- 
liquidated damages stood confessed, 
except as to damages, and sustained 
findings on the merits. Greer v. 
Newbill, 89 Ark. 509, TT SW 53k. 

[b] In Louisiana, in a suit for col- 
lation, overruling of exception of no 
cause of action would in no manner 
jeopardize defendants’ rights as to 
accounting, warranty on the part of 
their vendors, etc., as such matters 
concern the merits. Dawson v. Ohio 
Oil Co, 153 Laz 657, 96.1S, 508° 
§ Benen gs over generally see 

21. Perry v. Acree, 165 Ga. 446, 141 
SE 212; Vickery v. Swicord, 151 Ga. 
145, 106 SE 92; Turner v. Willing- 
ham, 148 Ga. 274, 96 SH 565; Hughes 
v. Weekley El. Co., 37 Ga. A. 130, 138 


infra 


SE 633; Quarterman v. Godwin, 34 
Ga. A. 201, 129 SE 14; Howard v. 
Citizens’, ete., Bank, 32 Ga.:-A. 22, 
122 SH 717. 


[a] Surplusage.—Overruling a de- 
murrer to a declaration containing 
surplus matter intended to negative 
a defense of limitations was not an 
adjudication that such allegation pre- 
sented a sufficient answer to such de- 


fense. Lesher v. U. S. Fidelity, etc., 
Co., 239 Ill. 502, 88 NE 208 [aff 144 
Ill. A..632]. 


22. Louisville Coffin Co. v. Rhudy, 
111 Ga. 827, 35 SH 632; Kiser Co. v. 
McLean, 2 Ga. A. 360, 58 SE 489. 

23. Ray v. W. W. Kimball Co., 
(Tex. Civ. A.) 207 SW ‘351. 

24. Vandalsem v. Caldwell, 33 Ga 
A. 88, 125 SE 716; Hobbs v. Citizens’ 
Bank, 32 Ga. A. 522, 124 SH 72. 


change, and in a loud and offensive 
manner ordered plaintiff to leave the 
car; that upon plaintiff remonstrat- 
ing with him the conductor seized 
plaintiff and forcibly ejected him; 
that the conduct of the conductor 
was “an outrage upon petitioner,” 
and in violation of his legal rights; 
and that plaintiff was subjected to 
great mortification and embarrass- 
ment, it was held that the overruling 
of a general demurrer to such peti- 
tion did not conclude the street rail- 
way from contending on the trial 
that five dollars was an unreasonable 
amount to tender and for which to 
require change. Burge v. Georgia 
R., ete., Co., 133 Ga. 423, 65 SE 879, 18 
AnnCas 42. 

27. Cosmopolitan Trust Co. v. Co- 
hen, 244 Mass. 128, 138 NE 711. 

2s... Parksive Griffith, ete,, Col, Whe 
Mad. 494, 83 A 559; Skinner v. Schwab, 
188 App. Div. 457, 177 NYS 143 [aft 
229 N. Y. 549 mem, 129 NE 910 mem]. 

[a] Where demurrer is interposed 
to defense and counterclaim, and is 
sustained, the decision amounts to 
an adjudication that the complaint 
states a cause of action. Skinner v. 
Schwab, 188 App. Div. 457, 177 NYS 
143 [aft 229 N. Y. 549 mem, 129 NE 
910 mem]. 

29. E. A. Strout Co. v. Howell, 26 
. 252, 82 A 1081. 
30. Adkins v. Model Laundry Co., 

2 AL) 268939: 
31. Scaling Oil Corp. v. Head, 

. Civ. A.) 241 SW 767. 
32. LaGrange Female College v. 
168 Ga. 291, 147 SE 390; Rob- 
v. Macon, 167 Ga. 83, 144 SE 
Keller v. Levison, 165 Ga. 178, 
140 SE 493; Morton Realty Co. v. 
Molder, 164 Ga. 774, 139 SH) 543: 
Waycross Vv. Cowart, 164 Ga. 721, 139 
SE 521; Brown v. Georgia Cotton 
Growers’ Co- Op. Assoc., 164 Ga. 712, 
139 SE 417; Gibson v. Alford, 161 Ga. 
672, 1382 SE 442; Payne v. Allen, LSS) 
Ga. 54, 116° SE 640 [rev 28 Ga. A. 8, 
KY) SH 345]; Atlanta Mut. Assoc. v. 
Swift, 153 Ga. 722, 1183 SE 8; Mathis 
v. Crowley, 146 Ga. 749, 92 SH 213; 
Sugar Valley v. Mills, 146 Ga. 210, 91 
STs teers cheval Dunn Mach. Co; 142 


SS SS Se ee Se ee ee eS a ee eee ee ee eee eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 560] b. Demurrer Addressed to Part of Plead- 
ing. The effect of sustaining a demurrer to a single 
count or defense is to eliminate from the pleading 
that part held bad,?* but the matter demurred to is 
not stricken from the record,** so that allegations in 
the count or defense successfully demurred to may 
be incorporated by reference or adoption into other 
Likewise, where the relevancy 
of the allegations has not been determined, they may 
be incorporated in an amended pleading.*® 
ing a general demurrer to all but a part of a plea has 
been held tantamount to overruling the demurrer.*7 
Sustaining a demurrer to one portion of a pleading 
does not itself authorize the exclusion of evidence 


counts or defenses.?5 


Ga. 308, 82 SE 887; 
Tel. Co. Murrow, 39 Ga..A. 158, 146 
SE 560; Rackley v. Burgess, 39 Ga. 
A. 15, 145 SE 907; Barker v. Conrad, 
38 Ga. A. 684, 145 SEH 498: Cooke v. 
Faucett. 35 Ga. A. 209, 132 SE. 268; 
J. R. Watkins Medical Co. v. Harri- 
son, 33 Ga. A. 585,126 SE 909; Mor- 
ris v. Battey, 33 Ga. A. 422, 126 SE 
854; Shelhane v. Eberhart, 33. Cay AL 
23, 125 SE 506; Hillman v. Farmers’ 
State Bank, 32 Ga. A. 633, 124 SE 553; 
Atlanta, etc., R. Co. v. Whitehead, 31 
Ga. A. 89, 119 SE 539; Atlantic Re- 
fining Co. v. Peerson, 28 Ga. A. 779, 
113 SE 116; Bremen Fdy., etc., Works 
v. McLendon, 19 Ga. A. 650, 91 SE 
1049 = Hilton ve Taylor) 18° GaovA: 
647, 90 SE 223; Central of Georgia 
R. Co. v. Parish, 17 Ga. A.\689; 87 SE 
1095; Hill v. Armour Fertilizer 
Works, 14 Ga. A. 106, 80 SE 294; 
Martin v»Cox, 13° Ga. A. 236,79 SE 
39. But see Gable v. Central of Geor- 
Bia R. Co., 39 Ga. A.350-147 SH135 
(holding that error in sustaining de- 
murrer to plaintiff’s allegations at- 
tacking accord and satisfaction for 
fraud did not render nugatory a sub- 
sequent trial of both general issue 
and accord). 

33.  Ala.—Maryland Fidelity, etc., 
Co. v. Walker, 158 Ala. 129, 48 S 600. 

Cal.—Pitzel v. Maier Brewing Co., 
ZaCalewA ysis 130 217052130 P2706: 

Ga.—White v. Little, 139 Ga. 522, 
77 SE 646; Blackwell v. Ramsey- 
Brisben Stone Co., 126 Ga. 812, 55 SE 
968. See Graves v. Campbell, 33 Ga. 
A. 505, 126 S 854. 

Il1l.—North Peoria v. Rogers, 98 Ill. 
A 355. 

Iowa.—Kock v. Burgess, 191 Iowa 
540, 182. NW 820. 

Or.—State v. Portland Gen. Electric 
Cos 52 /Orech02.95 Rai22. 93.2 4160: 

g. C.—Scarborough v. Woodley, 81 
S. C. 329, 62 SE 405. 

Tex.—Vaden v. Buck, (Civ. A.) 184 
SW 318; Gulf, etc., R. Co. v. Kennedy, 
(Civ. A.) 139 ‘SW 1009. 

Vt.—Wetmore v. Karrick, 88 Vt. 
L776) (92..,A. 23. 

See Gravel v. Ouimet, 8 Que. Pr. 
240 (it is not competent on a demur- 
rer to a whole paragraph of a plea 
to strike out one or more words of 
it). 

easy Rule applied.—After a demur- 
rer to all but one of several counts 
has been sustained for insufficiency, 
demurrant can no longer urge mis- 
joinder as an_ objection. Wetmore 
v. Karrick, 88 Vt. 176, 92 A 13. 

[b] ‘Where part of petition is 
stricken.—Plaintiff need not amend if 
the remainder of the petition states a 
cause of action. Gulf, etc., R. Co. v. 
ees: (Tex. Civ. A.) 139 SW 1009. 

4, Powers v. Rutland R. Co., 83 
ve 415, 76 A 110. 

35. Hall v. Montgomery, 208 Ala. 
383, 94 S 363; Anniston Electric, etc., 
Cory. Blwell, 144 Ala. 317, 42 Ss 45; 
Morrison v- Spears, 8 Ala. 938; Mc- 
Cahon v. Quick Serv. Laundry Con 
(Mo.A.) 268 SW 288; Whalen v. Un- 
jon Bag, etc., Co., 130 App, Div. 313, 
114 NYS 220, 1 NYCivProcNS 30. 

36. Metcalfe v. Bill Board Pub. 
Co., 176 App. Div. 859, 168 NYS 757. 

37. Kreischer v. Louisville Bank, 


Western Union 


PLEADING 


the pleading.*® 


Sustain- 


82 Ga. A. 699, 124 SH 539. 

38. Hanrick v. Andrews, 9 Port. 
(Ala.) 9; Brown Shoe Co. v. Crosby, 
30 Ga, A. 534, 118 SE 446; Brasing- 
ton-v. Williams, 143 S. C. 228, 141 
SE 375. 

{a] Thus striking a plea on de- 
murrer, so far as it attempted to set 
up a defense of partial failure of con- 
sideration for want of sufficient spec- 
ifications, did not alter the rule that 
a plea of total failure of consideration 
includes a defense of partial failure, 
and evidence of partial failure would 
have been admissible under a valid 
plea of total failure. Brown Shoe Co. 
v. Crosby, 30 Ga. A. 534, 118 SE 446. 

39. Sovereign Camp W. O. W. v. 
Adams, 204 Ala. 667, 86 S 737.- 

40. Ruling as law of case see 
Courts § 359. 

41. Tompkins v. American Land 
Coss is9 Gals li Ges) 6235" eblawe 
kins v. Studdard, 132 Ga. 265, 63 SE 
852, 131 AmSR 190; Georgia Northern 
R. Co. vi Hutehins;) 119" Ga. 504; 46 
SE 659; Ellis v. Almand, 115 Ga. 333, 
41 SE 642; Quarterman v. Godwin, 34 
Ga. A. 201, 129 SH 14; Kiser Co. *v. 


McLean, 2 Ga. A. 360, 58 SE 489. See 
State v. McCook, (Conn.) 147 A 126, 
Peo. v. Walker Onera House Co., 249 


Ill. 106, 94 NE 159 (both recognizing 
rule); Plaisted v. Walker, 77 Me. 
459, 1 A 356 (construing Rev. St. ¢ 


82 § 23). 
42. Cal.—De La Beckwith v. Co- 
lusa County Super. Ct., 146 Cal. 496, 


80=P MIL: 

Conn.—Snelling v. Merritt, 85 Conn. 
83, 81 A 1039. 

Ill.—Dowie v. Priddle, 216 Ill. 553, 
75 NE 243. 

Ind.—Huntington First Nat. Bank 
v. Williams, 126 Ind. 423, 26 NE 75; 
Atherton v. Sugar Creek, etc., Turnp. 
Co: 67 Ind. 3384 

Iowa —Buffalo Center Land, etc., 
Co. v. Swigart, 176 Iowa 422, 156 NW 


7047° Lanz v.-Schumann, 175 Towa 
542, 154 NW 911; Bibbins v. Polk 
County, 100 Iowa 493, 69 NW 1007; 


McClain v. Capper, 98 Iowa 145, 67 
NW 102; Tyler v. Coulthard, 95 Iowa 
705, 64 NW 681, 58 AmSR 452: Long 
v. Mellet, 94 Towa 548, 63 NW 190; 
Richman v. Muscatine County, 77 
Iowa 513, 42 NW 422, 14 AmSR 308, 4 
LRA 445. 

Kan.—Cunningham v. Patterson, 89 
Kan. 684, 686, 132 P 198, 48 LRANS 
506 [eit Cyc]. 

Ky.—Baker v. Whips, 6 KyL 307, 
D3 Ky.wOD; Do: 

La.—Oliver’s Succ., 1 La. A. 526. 
ime eas v. Haynes, 7 Allen 

Mo.—Rogers v. Shawnee F. 
Cos, Us, Mon A. 275, 111 SW, 592. 

Nebr.—Sporer v. _McDermott, 69 
Nebr. 533, 96 NW 232, 659, 5 AnnCas 
396 


N. D.—Strehlow v. Fee, 36 N. D. 
59), 16L NW 719. 

Oh.—Harft AA 
OhNPNS 41. 


v. Harmon, 80 Okl. 80, 196 P 125. 
Philippine.—Warrington v. De La 
Rama, 46 Philippine 881. 
Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572. 


Ins. 


Cincinnati, 11 
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admissible under the portion demurred to when such 
evidence is properly offered under another portion of 


A decision overruling a demurrer 


addressed separately and severally to two counts of 
a complaint as amended was not a ruling to the com- 
plaint as a whole.*® 

[§ 561] c. Finality of Ruling.*° 
been held in some jurisdictions that the ruling on de- 
murrer is conclusive unless excepted to and re- 
versed,*? it is generally held that it is not such a final 
adjudication that the court may not at any time he- 
fore final judgment reconsider its ruling and enter a 
contrary one,*? especially if convinced that a mis- 
take was made.*? 


While it has 


An order sustaining a demurrer 


Tex.—Texas Land, etc., Co. v. Win- 
ter, 938 Tex. 560, 57 SW 39; Kneale v. 
Thornton, (Civ. A.) 88 Sw 298; Bur- 
rows v. Gonzales County, 5 Tex. Civ. 
A. 232, 23 SW 829. 

Vt.—Bowen v. Grand Trunk R. Co., 
86 Vt. 483, 86 ee 306. 

v. Ambaum, 47 
Wash. 684, 92 p 421, 15 LRANS 484. 

Man. —Chalmers v. Machray, 26 
Man. 105, 26 DomLR 529, 33 WestLR 
656, 9 WestWkly 1435. 

[a] Effect of ruling as res judi- 
cata cannot be considered, where it 
is not presented by the pleadings. 
Thomason v. Seaboard Air Line R. 
Co., 142 N. C. 300, 55 SE 198 

[b] On motion to strike the court 
may review and correct a previous 
ruling on demurrer. Strehlow v. 
Hee, 36 N. D.59, 161 NW 719 (“The 
trial court may, on a motion to strike 
out a demurrer to an amended com- 
plaint on the ground that such 
amended complaint merely restates 
a former one to which a demurrer 
has been sustained, review the cor- 
rectness of the adjudication on the 
former demurrer, and, if erroneous, 
correct his error, if such demurrer 
was improperly sustained.’’) 

[c] Where no order has been en- 
tered upen opinion filed, the court 
may withdraw the opinion and subse- 
quently pass an order overruling de- 
murrers which wére sustained in the 
opinion. Shipley v. Jacob Tome Inst., 


-99 Md. 520, 58 A 200. 


[ad] What constitutes change of 
decision.— Where a demurrer is sus- 
tained to a petition and another cause 
of action is set up by amendment, but 
evidence is admitted and the jury in- 
structed in accordance with the orig- 
inal cause of action, this will be 
deemed equivalent to the court re- 
calling its ruling on the demurrer. 
Gay v. Pemberton, (Tex. Civ. A.) 44 
SW 400. 

[el] Decision may be reviewed by 
ancther judge of the same court be- 
fore whom the case came on the mer- 
hee Harff v. Cincinnati, 11 OhNPNS 

[f] In Louisiana an overruled dil- 
atory exception, general in its terms, 
will not be reopened in order to, con- 
sider points dilatory in their nature, 
which are to be timely pleaded. Bon- 
in v. Jennings, 106 La. 534, 31.S) 64, 

43. Cal.—De La Beckwith v. Co- 
lusa County Super. Ct., 146 Cal. 496, 
80.R) (1 ye Ross) ve Goins, 51 Cal. A. 
A412, 1978 Pe 132° 

Ill.— Luther v. Mathis, 211 Ill. A. 
5963) (Carlin iv5 =Chicasote eis Tilt VAP 


89 Trev on other grounds 564, 104 
NE 905]. 
Iowa.—Buffalo Center Land, ete., 


Co. v. Swigart, 176 lowa 422, 156 NW 
701; Blackett v. Ziegler, 4147 lowa 
167, 125 NW 874. 

Ky. —Baker v. Whips, 6 Kyl 307, 
1 La...A. 526. 


13 KysOp." bs: 
La.—Oliver’s Succe., 
Mo.—Rogers v. Shawnee F. Ins. Co., 
182 Mo. A. 275, 111 SW 59 
Okl.—Blanchard First State Bank 
v. Harmon, 80 Okl. 80, 196 P 125. 
Philippine.-—Warrington v. De la 
Rama, 46 Philippine 881, 
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with leave to amend is not final,** although it pro- 
vides for final judgment on failure to amend ;*° but it 
has been held that the decision overruling a demurrer 
is binding on the court on a second trial.*® 
Availability of objection after demurrer overruled. 
After overruling a demurrer the court may, in its 
‘diseretion,*7 allow demurrant, even after pleading,*® 
to renew the demurrer*® and then sustain it®° or 
again overrule it.51 While some jurisdictions allow 
the same ground to be urged in the answer or plea,®? 
and the court may then decide it differently,°* other 
jurisdictions refuse to allow this practice;>* and of 
course in jurisdictions where the ruling is considered 
final®® the question decided by overruling the demur- 
rer cannot thus again be raised.5® So, where the rul- 
ing on a demurrer is not considered final,®? the over- 
ruling does not preclude the same matter being dif- 
ferently decided when subsequently presented on a 
trial on the merits,®>8 by motion for judgment on the 
pleadings,®°® by motion for a directed verdict,®°° by 
motion for a nonsuit,*? or by objection to the admis- 
sion of any evidence.®? But error cannot be predi- 
eated upon an exclusion of evidence admissible only 
under a pleading to which a demurrer has been 
Porto Rico.—Semidey_ v. Central 53. 


Aquirre, 7 Porto Rico Fed. 572. 
44. Austin v. Ottinger, (Tex. Civ. 


PLEADING 


Ky.—Louisville Bridge Co. v. panGo: 
Louisville, 58 SW 598, 22 KyL 703. 
Mo.—Excelsior Steel Furnace Co. v. 66. 


‘ 


wrongly sustained.®? Other cases hold that no re- 
consideration can be had after issues of fact have 
subsequently been formed on the pleading demurred 
to,°* at least when no opportunity has been given the 
other party to amend.®® 

Delay may be sufficient to prevent a reconsidera- 
tion of the ruling.°® 

Motion to reconsider the ruling is the prop- 
er procedure for one who wishes to raise the same 
questions as were raised by his overruled demurrer,** 
and the submission of a case on demurrer after the 
demurrer has been acted upon, without any motion 
asking a reconsideration, has been held improper.®® 

Amendment of ruling cannot be obtained by an ex 
parte application.°® 

[§ 562] P. Amending after Demurrer Sustained 
—1. In General. The rules governing amendment 
of pleadings which have been demurred to are fre- 
quently laid down by statute or rule of court,’° and 
the amendments are subject to the rules of amended 
pleadings generally.’ In some jurisdictions the ef- 
fect of the statutes or rules of court is to allow the 
amendment as a matter of right,’? while in others it 
is a matter of course within a certain specified time, 

Creek v. McManus, 


13 Mont. 
152, 82.2675 
French v. Busch, 194 Fed. 574 


A.) 299 SW 349. 

[a] Order continuing case nulli- 
fied a previous order sustaining the 
eause finally at the end of the term. 
Austin v. Ottinger, (Tex. Civ. A.) 299 
Sw 349. 

45. Ala.—Crowson v. Cody, 215 
Ala. 150, 110 S 46. 

Loveland, 1 


Colo.—Andrews v. 
Colo. 8. 

Fla.—Gates v. Hayner, 22 Fla. 325. 

Ga.—Smith v. Bugg, 35 Ga. A. 317, 
133 SE 49. 

Pa.—Covey v. Delaware, etc., R. 
Co., 14 Pa. Dist. 

S$. C.—Mobley v. Cureton, 6 S. C. 49. 

Tex.—McCoy v. Texas Power, etc., 
Co., (Commn. ANE 239 SW 1105 [rev 
(Civ. A.) 229 SW 623]. 

46. Mauldin v. Seaboard Air Line 
Re COs oS Cue Do) OH OCG One, V2 
Hunter, 58 SiC. 152, 36 SE 579, 

47. Blalock v. Condon, 51 Wash. 
604, 99 P 738; and cases infra note 
4 


9: 

48. Blalock v. Condon, supra. 

49. Van Werden v. Equitable L. 
Assur. Soc., 99 Iowa 621, 68 NW 892; 
Dougherty v. Duvall, 9 B. Mon. (Ky.) 
57; Burrows v. Gonzalez County, 5 
Tex. Civ, A., 232, 238 SW 829; Bla- 
lock v. Condon, 51 Wash. 604, 99 P 
733. See Cantlie v. Cantlie, 7 Que. 
Pr. 308 (where an exception to the 
form is dismissed, defendant, sued 
afterward in another capacity, by an 
amendment, can offer the same ob- 
jection in the character in which he is 
sued) 

fa] Demurrer to an amended pe- 
tition, which in no way differs from 
the original petition, must be con- 
sidered by the court regardless of 
its previous rulings on the demurrer. 
Van Werden v. Equitable L. Assur. 
Soc., 99 Iowa 621, 68 NW 892. 

[b] Previous order should be set 
‘aside before entering a contrary or- 
‘der on a second demurrer to the same 
pleading. Dougherty v. Duvall, 9 B. 
Mon. (Ky.) 57. 

50. See cases supra note 49. 

51. See cases supra note 49. 

52. McCargo v. Jergens, 206 N. Y. 
363, 99 NE 838; Wheelock v. Lee, 74 
Neves -4955) “Smith Vv. Britton,” )2 
Thomps. & C. (N. Y.) 498; Ryan Vv. 
New York, 42 N. Y. Super. 202; Gra- 
ham v: Brodeur Co., Ltd., 47 Que. 
Super. 56. But see Montreal Rolling 
Mills Co. v. Sambor, 11 Que. Pr. 110 
(capacity of plaintiff cannot again 
be questioned). 


Smith, .(A.) 17 SW (2d) 378. 

N. Y.—Smith v. Britton, 2 Thomps. 
& C. 498. 

Pa.—Com. v. Moran, 251 Pa. 477, 96 
A 1089. 

Tex.—tTrinity, etc., R. Co. v. Brown, 
(Civ. A.) 46 SW 926. 

See Haslett v. Rodgers, 107 Ga. 239, 
33 SE 44 (plea to jurisdiction setting 
up new facts). 

54. Wing v. Red Oak Dist. Tp., 82 
Iowa 632, 48 NW 977; Kissinger Va 
penned Blufts, 73 Towa 171, 34 NW 


55. See supra text and note 41. 

56. State v. McCook, (Conn.) 147 
A 126; Quarterman v. Godwin, 34 Ga. 
A. 201, 129 SE 14; Peo. v.. Walker 
Opera House Co., 249 Ill. 106, 94 NE 
159. But see Stubblefield v. Ameri- 
can Surety Co., 193 Ill. A. 556 (hold- 
ing that the fact that a demurrer was 
overruled to a plea will not prevent 
the same question being raised on a 
demurrer to a replication to such 
plea). 3 

57. See supra text and note 42, 

58. Conn.—Snelling v. Merritt, 85 
Conn. 83, 81 A 1039. 

Iowa. — Richman Vv. Muscatine 
County, 77 Iowa 518, 42 NW 422, 14 
AmSR 308, 4 LRA 445. 
gg nass-—Calder v. Haynes, 7 Allen 

Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 572 

Man.—Chalmers v. Machray, 26 
Man. L. 105, 26 DomLR 529, 33 
WestLR 656, 9 WestWkly 1435 [rev 
21 DomLR 635, 30 WestLR 836, 8 
WestWkly 27]. 

59. Sherburne v. Strawn, 52 Kan. 
39, 34 P 405; Sporer v. McDermott, 69 
Nebr. 533, 96 NW 232, 659. 

60. McClain v. Capper, 98 Iowa 
145, 67 NW 102; Littleton v. People’s 
Bank, 95 Iowa 320, 63 NW 666. But 
see American Express Co. v. Pinck- 
ney, 29 Ill. 392 (holding that the court 
need not instruct the jury to disre- 
gard the count demurred to). 

61. McConaghy v. Clark, 35 Wash. 
689, 77 P 1084. 

62. Goodrich vy. Atchison County, 
47 Kan. 355, 27 P 1006, 18 LRA 113; 
O’Day v. Ambaum, 47 ‘Wash. 684, 93 
P 421, 15 LRANS 484. 

63. Nebraska City v. Hydraulic 
Gas, etc., Co., 9 Nebr. 339, 2 NW 870. 

64. Feibelman v. Manchester F. 
Assur. Co., 108 Ala. 180, 18 S 540; 
Tatum v. Tatum, 19 Ark. 194. 


[den rearg 189 Fed. 480]. 

67. Mongil v. Castro, 19 Port Rico 
650 (verbal demurrer at the trial im- 
proper). 

68. Com. v. Prudential L. Ins. Co., 
149 Ky. 671, 149 SW 921. 
ria Gray v. Hall, (Cal. A.) 254 P 

70. See statutes and court rules. 

71. See infra § 581 et seq. 

72. Barnard v. Moore, 71 Colo. 401, 
207 P 332; Cornett v. Smith, 15 Colo. 
A. 53, 60 P 953; Ibafiez de Aldecoa v. 
Fortis, 17 Philippine 82; Balderrama 
v. Compania General de Tobacos, 13 
Philippine 609; Molina v. La Blec- 
tricista, 6 Philippine 519. 

[a] In Alabama a motion for leave 
to amend, by striking out counts to 
which demurrers had been sustained 
and substituting others, is an exer- 
cise of plaintiffs’ statutory right to 
amend, conferred by Code (1907) § 
5367. Stephenson vy. Parsons, 6 Ala. 
A. 615, 60 S 592. 

[b] In California the right to 
amend, given by a rule of court al- 
lowing an amendment to be made 
within a specified time but reserving 
to the court the power to refuse to al- 
low, is not lost by an offer to file the 
amendment in open court. Blodgett 
v. Rowlet, 86 Cal. A. 32, 260 P 324. 

[ec] In Indiana, under a statute al- 
lowing an amendment upon terms, the 
party whose pleading is demurred to 
has an absolute right to amend or 
plead over. Royal Ins. Co., Ltd. v. 
Stewart, 190 Ind. 444, 129 NE 858; 
Ewing v. Patterson, 35 Ind. 326. 

[ad] In New York (1) whether or 
not an issue of law arising on the 
pleadings by demurrer is brought on 
as a motion for judgment on the 
pleadings as a contested motion, the 
order must grant leave to amend or 
plead over on proper terms. Loos v. 
Leahy, 144 App. Div. 558, 129 NYS 
859; National Park Bank vy. Billings, 
144 App. Div. 536, 129 NYS 846 [aff 
and cert questions answered 203 N. Y. 
556 mem, 96 NE 1122 mem]. (2) 
Under Municipal Court Act (L. [1902] 
p 1586 c 580 § 145 subd 4) an amend- 
ment must be allowed when a demur- 
rer is sustained. Samelson v. Mayer, 
139 App. Div. 6, 123 NYS 418 [rev 65 
Misc. 518, 120 NYS 75]; Carpenter v. 
Pirner, 52 Mise. 485, 102 NYS 461; 
Rogers v. Fine, 49 Misc. 633, 97 NYS 
1004 (rule applied by analogy to mo- 
tions to dismiss for insufficiency, 


a TT 


sor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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before the expiration of which no leave need be asked 
In some jurisdictions the amendment 
may be made without leave if made before the de- 
murrer is sustained,74 and an amendment so filed 
which meets the objection disposes of the demurrer,’® 
but after the demurrer is sustained leave must be 


or obtained.*? 


obtained.*® 


Confessing a demurrer and amending is not equiva- 
lent to the action of the court in sustaining a de- 


murrer.*? 


Where a trial amendment’® has been made to de- 
fendant’s cross bill filed in response to the action of 
the court in sustaining plaintiff’s demurrer to the 


which are regarded as oral demur- 


rers). 
[e] Motion for judgment on the 
pleadings instead of demurrer will 


not cut off the right to amend. Cor- 
nett v. Smith, 15 Colo. A. 53, 60 P 953. 

{f] Under a _ statute requiring 
judgment of respondeat ouster, leave 
to amend on sustaining a demurrer is 
proper, because it is more compre- 
hensive. Besancon v. Shirley, 17 


Miss. 457. 
73. Goldfarb v. Cohen, 92 Conn. 
277, 102 A 649; Whelan v. Welch, 50 


App. (D. C.) 173, 269 Fed. 689. 

74. Galusha v. Fraser, 178 Cal. 653, 
174 P 311; McDonald v. Hallicy, 1 
Colo. A. 803, 29 P 24; Shampagne v. 
Keplinger, 78 Mont. 114, 252 P 803. 

75. O’Connor v. Christopher, _ 90 
Mise. 77, 152 NYS 955. 

76. Huebshman v. Kugelman, 193 
App. Div. 702, 184 NYS 447 [aff 112 
Mise. 151, 184 NYS 48]. 

[a] In Louisiana, after a demur- 
rer is sustained, an offer to amend 
comes too late, but the ruling does 


not prejudice the right of the party 
to renew his demand on proper alle- 


gations. Godchaux v. Hyde, 126 La. 
187, 52 S 269. 
77. Gas 


Suttle v. Hope Natural 
Co., 82 W. Va. 729, 97 SE 429. 

78. [a] Office of “trial amend- 
ment” is to supply allegations in a 
pleading after exception thereto has 
been sustarmmed. Cotton v. Thompson, 
(Tex. Civ. A.) 159 SW 455. 


79. Shanklin v. Moseley, (Tex. Civ. 
A.) 287 SW 121. 

80. See statutes and court rules. 

81. U. S.—Strout v. United Shoe 


Mach. Co., 224 Fed. 1016 [aff 225 Fed. 
1022, 140 CCA 609]; McKemy v. Su- 
preme Lodge A. O. U. W., 180 Fed. 
961, 104 CCA 117; Florence Oil, etc., 
Co. v. Interstate Nat. Bank, 16 Fed. 
888, 22 CCA 604; Hodgson vy. Alex- 
andria Mar. Ins. Co., 12 F. Cas. No. 
6,566, 1 Cranch C. C. 460. 

Ala.—Wilkinson v. Moseley, 30 Ala. 
562. 

Ariz,—Greenlee Suny v. Cotey, 17 
Ariz. 542, 155 P 302 

Ark. Loree ee vy. Missouri Pac. R. 
Co., 144 Ark. 604, 223 SW 35. 

Cal.—Galusha v. Fraser, 178 Cal. 
653, 174 P 311; Billesbach v. Larkey, 
161. Cal. 649; 120 P 31l;7 Stewart v. 
Douglass, 148: Cal. 511, 88 P 699; 
Lower Kings River Water Ditch Co. v. 
Kings River, ete., Canal Co., 67 Cal. 
577, 8 P 91; Thornton vy. Borland, 12 
Cal. 438; Blodgett v. Rowlet, 86 Cal. 
A. 32, 260 P 324; Hansen v. Carr, 73 
Cal. A. 511, 238 P 1048. 

Conn.—Patterson v. Farmington St. 
R. Co., 76 Conn. 628, 57 A 853; White 
v. Strong, 75 Conn. 308) 538° cA 654; 
Links v. Connecticut River Banking 
Co., 66 Conn. 277, 33 A 1003; Hobby 
Vv. Mead, 1 Day 206. 

Fla.—Davant v. Weeks, 78 Fla. 175, 
82 S 807; Hooker v. Forrester, 53 Fla. 
392, 438 S 241; Garlington v. Priest, 13 
Fla. 559. 

Ga.—Olds Motor Works vy. Olds 
Oakland Co., 140 Ga. 400, 78 SE 902; 
Lamar, ete., Drug Co. v. Albany First 
Nat. Bank, 127 Ga. 448, 56 SE 486; 
Souders v. Carolina Portland Cement 
Co., 3 Ga. A. 99, 59 SE 467 

Tl. —Berry v. Turner, 279 Ill. 338, 
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cross bill, an exception to such amendment is properly 
overruled where the amendment was confined to mat- 
ters involved in the effect of the court’s action in 
sustaining plaintiff’s exception.*® 
2. Discretion of Court. 
a statute or rule of court to the contrary,®° after sus- 


In the absence of 


taining a demurrer it is discretionary with the court ~ 


116 NE 633; Mineral Point R. Co. v. 
Keep, 22 Ill. 9, 74 AmD 124; Clem- 
son v. State Bank, 2 Ill, 45. 

Ind.—Dick v. Niles, 17 Ind. 239. 

Ind. T.—Brown v. ‘Gorman, (eolnd: 
T. 749, 104 SW 1165. 

Kan.—Leitz v. Rayner, 37 Kan. 470, 
iar yale 

Ky.—Greer v. Covington, 83 Ky. 
410, 2- SW, 312,-7 Ky 419. 

Me.—Tibbetts v. Dr. D. P. Ordway 
Plaster Co., 117 Me. 423, 104 A 809; 
Littlefield v. Maine Cent. R. Co., 104 
Me. 126, 71 A 657; Hudson v. McNear, 
99 Me. 406, 59 A 546; Mayberry v. 
Brackett, 72 Me. 102. 

Md.—Continental Trust Co. v. Bal- 


timore Refrigerating, etc., Co. 120 
Md. 450, 87 A 947, 46 LRANS 887; 
Griffee v. Mann, 62 Md. 248; Terry v. 
Bright, 4 Md. 430. 
Mass.—Brocklehurst, etc., Co. v. 
Marsch, 225 Mass. 3, 113 NE 646. 
Minn.—Ferrier v. McCabe, 129 
Minn. 342, 152 NW 734. 
Miss.—Scharff v. Lisso, 63 Miss. 


213; Gwin v. McCarroll, 9 Miss. 351. 
Mo.—Davis v. Burns, 1 Mo. 264. 

Mont.—Shampagne v. Keplinger, 78 
Mont. 114, 252 P 803; American Sure- 
ty Co. v. Kartowitz, 54 Mont. 92, 166 
P 685. 

Nebr.—Berrer v. Moorhead, 22 
Bos 687, 36 NW 118. 

Ney.—kKeenan v. Keenan, 40 Nev. 
OD NO 4a ois 

N. J.—Hale v. Lawrence, 22 N. J. 
L. 72; Rowan v. Johnson, 16 N. J. 
L. 266. 

N. Y.—Hamilton Trust Co. v. Shev- 
lin, 156 App. Div. 307, 141 NYS 232 
[aff 215 N. Y. 735 mem, 109 NE 1077 
mem ]* J, M. & i.) AS Osborn  Co:\ v- 
Kennedy, 113 Mise. 615, 185 NYS 75; 
Otis El. Co. v. Rochester Friendly 
Home, 171 NYS 468 [aff 172 NYS 910 
mem]. 

N. C.—Fidelity, etc, Co. v. Jor- 
dan, 134 N. C. 236, 46 SE 496; Wood- 
cock v. Bostic, 128 N. C. 2438, 38 SH 
881; Barnes v. Crawford, 115 N. C. 
76, 20 SE 386; Johnson v. Finch, 93 
IN. iG. 200; 

N. D.—Dorr County State Bank v. 
Adams, 51 N. D. 300, 199 NW 941. 

Oh.—State v. Wagar, 19 Oh. Cir. Ct. 
149, 10 Oh. Cir. Dec. 160. 

Or.—Gabel v. Armstrong, 88 Or. 84, 
iNrdal PSs LNs 

Pa.—Burk v. Huber, 

Covey v. Delaware, 
Pa Dist. Lo, 


2 Watts 306; 
etc., Cor L4 


Porto Rico.—Fajardo Dev. Co. v. 
Morfi, 17 Porto Rico 660; Vega v. 
Rodriguez, 17 Porto Rico 237. 

8. C.—Georgia-Carolina Gravel Co. 
v. Blassingame, 129 S. C. 18, 123 SE 
324; Leesville Mfg. Co. v. Morgan 
Wood, etc., Works, 75 S. C. 342, 55 SE 
768; Willis v. Tozer, 44 Sig Ctolyhe ak 
SE 617 

S. D.—Anderson vy. Scandia Min. 
Syndicate, 26 S. D. 558, 128 NW 1016. 
* Tenn.—Overton v. Crabb, 4 Hayw. 


Tex.—Texas Co. v. Harles, (Civ. A.) 
164 SW 28; American Warehouse Co. 
VeouRay, (Civ,;2A.) 150.SW 7635. An- 
creme v. Lemeos, (Civ. A.) 60 SW 

Va.—Strader v. Metropolitan L. Ins. 
Co., 128 Va. 288, 105 SE 74. 

Wash.—State v. Thurston County 


to allow or refuse an amendment of the pleading de- 
murred to;81 and the exercise of this discretion will 
not be interfered with unless clearly abused.*? 
discretion should be exercised liberally in favor of 
amendments,** it being said to be almost a matter of 
course to permit them.*# 


The 


On sustaining a demurrer 


Super. Ct., 62 Wash. 556, 114 P 427; 
Crane Co. v. AXtna Indemn. Co., 43 
Wash. 516, 86 P 849. 

Wis.—M. Schulz Co. v. Gether, 183 
Wis. 491, 198 NW 433. 

Jue Somes vy. Price, 1 Wyo. 
172. 

“The Legislature has wisely given 
to the trial court a broad discretion as 
to permitting amendments in order 
that it may arrive at the justice of a 
cause and act upon the merits. The 
only limitation upon this discretion is, 
that the amendment must be in fur- 
therance of justice, and must not 
change substantially the claim or de- 
fense.” Greer v. Covington, 83 Ky. 
410, 416, 2 SW 323, 7 KyL 419. 

[al Compliance with statutes.— 
An order of court, allowing plaintiff 
to amend as he may be advised, will 
be construed as meaning within the 
limitations of Code Civ. Proc. (1902) 
§ 194, prescribing the amendments 
which may be made. Smith v. South- 
ern, R.Co:, 80S; Ce i161 SE 205: 

[b] Construction of statute giving 
a court the right to allow or refuse 
amendments should be liberal so that 
actions may be tried on their merits. 
Biersis v. Cleve, 197 N. C. 253, 148 Sh 

[c] When evidence is agreed to 
upon submission of the demurrer, 
the court may refuse leave to amen@. 
Slagle v. Bodmer, 75 Ind. 330. 

[d] Election to stand on pleadings. 
—Where plaintiff has withdrawn a 
general replication after a demurrer 
had been sustained to others and tak- 
en leave to file amended replications, 
the court, after sustaining a demur- 
rer to the replications then filed, an 
which plaintiff elected to stand, did 
not abuse its discretion in thereafter 
refusing plaintiff permission to file a 
general replication. Peo. v. Union 
oa etc, Co., 260 Ill. 392, 103 NE 


[e] Rights of parties are protected 
by an order allowing an amendment, 
and a motion for judgment on failure 
seasonably to amend. Cummings v. 
Ayer, 188 Mass. 292, 74 NE 336. 

[f] Although a plea is a nullity, 
the judgment of respondeat ouster 
may be entered on sustaining a de- 
murrer thereto, since by demurring 
the party waives the privilege of 
treating the plea as anullity. Walker 
v. Walker, 7 Miss. 500. 

{g] After confession of demurrer 
plaintiff may be allowed to amend. 
Weber v. Sneeringer, 247 Ill. A. 294. 

82. See Appeal and Error § 2757. 

83. Bradley v. Missouri Pac. R. Co., 
144 Ark. 604, 223 SW 85; Galusha v. 
Fraser, 178 Cal. 653, 174 P23i; sBil= 
lesbach -v. Larkey, i61 Cal. 649, 120 
P 31; Blodgett v. Rowlet, 86 Cal. A: 
32, 260 P 324; Shampagne v. Kepling- 
er, 78 Mont. 114, 252 P 803; Fajardo 
Deve (Con. Morfi, 17 Porto Rico 660. 

[a] heave is not refused by fail- 
ure expressly to grant it, where by 
rule of court the pleader is allowed 
a certain time to amend, although the 
right to refuse leave is reserved by 


the court. Blodgett v. Rowlet, 86 Cal. 
A. 32, 260 P 324. 

84 Bradley v. Missouri Pac. R. 
Co., 144. Ark. B04, 223 SW 35; Dicker- 


son v. Hamby, 96 Ark. 163, 131 SW 
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the court is not bound to provide leave to amend,*®® 
particularly where no request for leave has been 
made,®*® or where the pleader had ample opportunity 
to amend, if he so desired, after his pleading was de- 
murred to and before the ruling on the demurrer ;** 
but mere lapse of time does not deprive the court 
Ordinarily, leave should 
be granted when the pleading is capable of amend- 


of power to grant leave.®§ 


674; Deane v. Echols, 2 App. (D. C.) 
522 (while not a matter of right it is 
universally granted); Wrightsville, 
etc., R. Co. v. Vaughan, 9 Ga. A. 371, 
71 SE 691; Hale v. Lawrence, 22 
I ied ey Ra ie 

85. Aalwyn v. Cobe, 168 Cal. 165, 
142 P 79; Williamson v. Joyce, 140 
Cal. 669, 74 P 290; Smith v. Taylor, 
82 -Calyebs3, 20 2 21% amar, ete. 
Drug Co. v. Albany First Nat. Bank, 
127 Ga. 448, 56 SE 486; Ripley v. 
Eady, 106 Ga. 422, 32 SE 343; Spires 
v. Spires, 30 Ga. A. 228, 117 SE 255; 
Willingham y. Glover, 28 Ga. A. 394, 
111 SE 206. 

[a] 
Where plaintiff was denied leave to 
file an amended complaint after a de- 
murrer was suStained, a second ap- 
plication for leave should be denied, 
where no permission had been given 
to renew the same. Hamilton Trust 
Co. v. Shevlin, 156 App. Div. 307, 141 
NYS 232 [aff 215 N. Y. 735 mem, 109 
NE 1077 mem]. 


86. Aalwyn v. Cobe, 168 Cal. 165, 
142 P79; Campanella vy. Campanella, 
(Cale AS) eS 26beeP 826" Loefiler Vv. 


Wright, 13 Cal. A. 224, 109 P 269; 
Ripley v. Eady, 106 Ga. 422, 32 SE 
343; Spires v. Spires, 30 Ga. A. 228, 
117 SE 255; Erisch v. Baltimore, 
(Md.) 144 A 478; Jennings v. Moss, 4 
Tex. 452. 

fa] Unreasonable delay in asking 
leave.—(1) Where parties do not ap- 
ply for leave to amend their answers 
until nearly two years after demur- 
rers thereto have been sustained and 
the cases are ready for trial, and 
where the demurrers adjudicated that 
one of the parties had no interest in 
the proceedings, the refusal to permit 
‘them to file amended answers is with- 
in the proper discretion of the court. 
State v. Thurston County Super. Ct., 
62 Wash. 556, 114 P 427. (2) After 
judgment has been entered, the court 
will refuse leave to amend at a sub- 
sequent term. Ralston v. Bullitts, 3 
Bibb (Ky.) 261. 

{b] Long delay no ground for re- 
fusal where unobjected to. Mobile v. 
Mobile County Revenue, etc., Comrs., 
219 Ala. 60, 121 S 49. 

87. Beal v. Smith, 46 Cal. A. 271, 
189 P 341; Scholl v. Margulis, 215 
Ky. 62, 284 SW 421. 

88. Grand Prairie Co-op. Grain 
Assoc. v. Riordan, 61 Ill. A. 457. 

89. vu S.—Hodges v. Erie R. Co., 
257 Fed. 494, 168 CCA 498; Wilbur v. 
Abbot, 6 Fed. 817. 

Ariz.—Greenlee County v. Cotey, 17 
Ariz. 542, 155 P 302. 

Ark.—Dickerson v. Hamby, 96 Ark. 
163, 1381 SW 674. 

Cal.—Peo. v. Turlock Home Tel., 
etc, Co., 200 Cal. 546, "253° P 11108; 
Quinn v. Reilly, 198 Cal. 465, 245 P 
1091; Blakeslee v. Wilson, 190 Cal. 
479, 218 P 495; Payne v. Baehr, 153 
Cal. 441, 95 P 895; Lord v. Hopkins, 
30 Cal. 76; Gallagher v. Delaney, 10 
Cal. 410; Ridgway v. Bogan, 2 Cal. 
Wnreps, Case 718) di2zePrsd3 BlodgeLs 
v. Rowlet, 86 Cal. A. 32, 260 P 324; 
Metzger v. Vestal, 76 Cal. A. 409, 244 
P 942; Straus v. Haton, 47 Cal. A. 
538, 190 P 1033; Hamer v. Ellis, 40 
Cal. A. 57, 180 P 30; Tann v. Western 
eCity MO Oc no Ocal eAn siiiglilen ie. Otis 
James v. P. B. Steifer Min. Co., 35 Cal. 
A. 778, 171 P-117; IHddy v. American 
re Cor BON CalarA.. 6245899 si 
1115. 

Ga.—Wilson v. Central of Georgia 


Second application for leave.— 


‘amended pleading in 
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RR. (Cov 132 (Ga21'5, 63 SE 17205 DM: 
Donnelly Co. v. Milligan, 37 Ga, A. 
530, 140 SE 918; Rose v. Taylor, 26 
Ga. A. 700, 106 SE 922. 


Ind.—Dick v. Niles, 17 Ind. 239. 
See Lammers v. Lalse, 41 Ind. 218 
(amendment of transcript). 

Ind. T.—Brown v. Gorman, 7 Ind. 
T. 749, 104 SW 1165. 

Kan.—Leitz v. Rayner, 37 Kan. 
LHe ser llsy net iSyiale, ; 

Miss.—Scharff v. Lisso, 63 Miss. 


ane Whitfield v. Wooldridge, 23 Miss. 


Nebr.—Berrer v. Moorhead, 22 Nebr. 
687, 36 NW 118. 

N. Y.—Rogers Peet Co. v. Hillman, 
200 App. Div. 492, 193 NYS 255; Ful- 
ler Process Co. v. Texas Co., 194 App. 
Div. 269, 185 NYS 3; Rees v. New 
York Herald Co., 112 App. Div. 456, 
98 NYS 548; German Sav. Bank v. 
Dunn, 752 Mis eoe2 51-0135 NMS too" Rare 
150 App. Div. 928 mem, 135 NYS 1114 
mem]; Hallock v. Robinson, 2 Cai. 
SapOOlsne le. CASa OOD. 

Pa.—Burk v. Huber, 2 Watts 306; 
Mills v. Berg, 37 Pa. Co. 467. 

Porto Rico.—Fajardo Dev. Co. v. 
Morfi, 17 Porto Rico 660. 

S. C.—Sloan v. Greenville County, 
UTS CO. Lote tlOmS hy) i 4 Molter ey, 


Stark, 29 S. C. 325, 7 SE 501; Modes 

v. Burbage, 27 S. Cer 168; "Macfar- 

land v. Dean, 25 S.C. L. 64 
Tex.—Houston Transfer, ete., Co. 


v. Whitcomb, (Civ. A.) 147 SW 358; 
Dunson v. Nacogdoches County, (Civ. 
A.) 37 SW 978. 

Va.—Strader v. Metropolitan L. Ins. 


Co., 128 Va. 238, 105 S# 74; Morris 
v. Lyon, 2 SE 515. 
[a] Amendment not charging de- 


fense.—Dickerson v. Hamby, 96 Ark. 
16:3,, 131 0SiW 674: 

[b] Where both demurrer and mo- 
tion to strike are interposed, the bet- 
ter practice is to sustain the demur- 
rer and give pleader an opportunity 
to amend, rather than to sustain the 
motion to strike. Mann v. Woodward, 
217 Ky. 491, 290 SW 333. 

[ec] Matters pleadable.—(1) Where 
a demurrer was sustained to a com- 
plaint for want of sufficient facts, 
plaintiff is entitled to amend by plead- 
ing any other or further facts that 
he may have,-and is not limited to 
the pleading of particular facts. 
John Reis Co. v. Zimmerli, 155 App. 
Div. 260, 140 NYS 8. (2) When a de- 
murrer to a separate cause of action 
or a separate defense is sustained, 
leave to amend relates only to the 
part attacked, so that, when an 
pursuance of 
such leave is served, the other parts 
must be realleged as they originally 
stood. Genung v. Hawkes, 147 App. 
Div. 380, 182 NYS 274 (entire new 
complaint, containing amendments 
and reiterating previous allegations, 
should be served). 

{d] Ambiguity.—If it is doubtful 
whether an action is based on tort or 
on contract, and if a special demurrer 
is sustained, plaintiff may amend so 
as clearly to show why he is suing 
for a tort or a breach of contract. 
Citizens’, ete., Bank v. Union Ware- 
house, ete., Co., 157 Ga. 434, 122 SH 
327 [answers to cert questions con- 
formed to 32 Ga. A. 85, 122 SE 652]. 

[e] Grounds for refusing.—After 
a demurrer has been sustained to a 
pleading on the ground that it does 
not state a cause of action or defense, 
leave to amend cannot be refused on 


[§ 563 


ment,®® as where the defects are merely formal,?° 
and must not be arbitrarily refused.®* 
cise of its discretion the court may properly refuse 
leave to amend where the pleading cannot be aided 
or perfected by amendment;®? where the defective 
pleading has already been amended without success- 
fully eliminating the objection ;°*® where the legal ef- 
feet of the amended pleading is identical with the 


In the exer- 


the ground that there is nothing left 
to amend by. Miller v. Stark, 29 S. C. 
325, 7 SEH 501. 

90. Brocklehurst, etc., Co. 
Marsch, 225 Mass. 3, 113 NE 646; 
Shampagne y. Keplinger, 78 Mont. 
114) 252°P" 803. 

91. Bradley v. Missouri Pac. R. 
Co., 144 Ark. 604, 223 SW 35; Aalwyn 
v. Cobe, 168 Cal. 165, 142 P 79. 

92. Cal.—San Joaquin, etc., Canal, 
ete., Co. v. Stanislaus County, 155 
Cal. 21,99 P 365; Bell v. California 
Bank, 153 Cal. 234, 94 P 889; Ridg- 
way v. Bogan, 2 Cal. Unrep. Cas. 718, 
12 P 343; Schlecht v. Schlecht, (A.) 
277 P 1065; Beal v. United Properties 
Co., 46 Cal. A. 287, 189 P 346; Demar- 
tini v. Marini, 45 Cal. A. 418, 187 P 


985; Lentz v. Clough, 39 Cal. <A. 
430, 179 P 223; Burki v. Pleasanton 
School Dist., 18 Cal. (A. 493; 1235 2 


546. See Boyer v. Crichton, (A.) 279 
P 677 (holding it to be contradictory 
to sustain a general demurrer to an 
answer and at the same time allow 
an amendment thereto). 

Conn.—Palmer v. Whipple, 83 Conn. 
477, 76 A 1002. 


Pe OR Bet v. Baltimore, 144 A 
Nev.—Keenan vy. Keenan, 40 Nev. 


Sol) 164351: 

N. Y.—Snow v. New York Fourth 
Nat. Bank, 30 N. Y. Super. 479; J. M. 
& L. A. Osborn Co. v. Kennedy, 113 
Misc. 615, 185 NYS 75; Henriques v. 
Miriam Osborn Memorial Home, 22 
Mise. (653; (51) NYS133 atte2zon Apps 
Div. 625 mem, 51 NYS 1143 mem (app 


dism 157 N. Y. 672 mem, 51 NE 1091 
rele pier Brown v. Tracy, 9 HowPr 


N. D.—Dorr County State Bank v. 
Adams, 51 N. D. 300, 199 NW 941. 

Oh.—State v. Wagar, 19 Oh. Cir. Ct. 
149, 10 Oh. Cir. Dec. 160. 

Pa.—Covey v. Delaware, RR: 
Co., 14. Pa. Dist. 512. 

Porto Rico.—Fajardo Dev. Co. v. 
Morfi, 17 Porto Rico 660; Vega v. 
Rodriguez, 17 Porto Rico 237. 

fa] Amendment without merit and 
calculated to annoy defendant may be 
properly ' refused. Patterson Vv. 
Steele, 93 Nebr. 209, 140 NW 139. 

{b] That amendment must go to 
merits of action see Barker v. Glas- 
cow, Tapp. (Oh.) ‘198. 

93. Cal.—Philbrook v. Randall, 195 
Cal. 95, 231 P 739; Billesbach v. Lar- 
key, 161 Cal. 649, 120 P 31; Johnson 
v. Fletcher, (A.) 274 P 1001; Beal v. 
United Properties Co., 46 Cal. A. 287, 
189 P 346; Consolidated Concessions 
Co. v. McConnell, 40 Cal. A. 443, 180 
P 842; Kydd v. San Francisco, 37 
Cal. A. 598, 174 P 88; Davis v. Hi- 
bernia Sav., ete., Soc., 21 Cal. A. 444, 
132 P 462; Loeffler v. Wright, 13 Cal. 
A. 224, 109 P 269; Bourie v. Spring 
aes, Water, Co:., 8 Cal. A. 583, STP 

Conn.—Links v. Connecticut River 
Banking Co., 66 Conn. 277, 33 A 1003. 

Fla.—Hoker v. Forrester, 53 Fla. 
ee 43 S 241. 

. Y.—Hamilton Trust Co. v. Shev- 
ee 156 App.’ Div. 307, 141 NYS 232 
[aff 215 N. Y. 735 mem, 109 NE 1077 
mem]; Lowry. v. Inman, 6 AbbPrNS 
394, 37 HowPr 153 [aff 32 N. Y. Su- 
per. 117 (aff 46 N. Y. 119)}: 

Or.—Gabel v. Armstrong, 88 Or. 
84, 171 PB 190. 

Pa.—Burk’v. Bear, 5 PaLJ 304. 

Tex.—Kruegel v. Cobb, 58 Tex. Civ. 
A. 449, 124 SW 728. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher. 
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pleading demurred to;°* where the amendment pro- 
posed does not meet the objections raised by the de- 
murrer;°° where the amendment seeks to proceed on 
an entirely new theory,®® or to evade issues tendered 
by the original pleading ;°" or where, after sustaining 
the demurrer, there is nothing left to amend,®® or 
where it is apparent that the pleader cannot truth- 
It has been held too late to amend 
after judgment sustaining a demurrer and dismissal 
of the action has been affirmed on appeal,? 

Leave to file new and independent pleas, after a 
demurrer has been sustained, is dependent on the 


fully do so.® 


discretion of the court. 


Asking leave to amend a pleading which has been 
demurred to is equivalent to confessing the demur- 


rer.® 


Affidavit of merit. On sustaining a demurrer to a 
plea it has been held that defendant may answer over 
without affidavit,* but this rule has been held not to 


extend to replications.® 


Pleas in abatement. On sustaining a demurrer to a 
plea in abatement it has been held that leave to an- 


[a] Where the case is important 
and difficult, several amendments may 
be permitted. Wilbur v. Abbot, 6 
Fed. 817. 

94 Conn.—Viall v. Lionel Mfg. 
Co., 90 Conn. 694, 98 A 329; Lawlor 
v. Merritt, 79 Conn. 399, 6 . 

Fla.—Hooker v. Forrester, 53 Fla. 
392, 43 S 241. 

Ga.—Garmany'v. Henson, 30 Ga. A. 
100, 117 SE 107; Baker v. Atlanta, 22 
Ga. A. 483, 96 SE 332; Babb v. Thom- 
asville Live Stock Co., 17 Ga. A. 384, 
87 SE 159; Miller v. Franklin, 14 Ga. 
A. 180, 80 SE 549. 
re tpren enh v. Phillips, 214 Ill. A. 

Ind.—Siebe v. Heilman Mach. 
Works, 38 Ind. A. 37, 77 NE 300. 

Md.—Continental Trust. Co. v. Bal- 
timore Refrigerating, etc, Co., 120 
Md. 450, 87 A 947, 46 LRANS 887. 

N. J.—-Weinberger v. Agricultural 
Ins: Co., 81 N: J. L. 127, 79 A 542. 

N. Y.—Joannes Bros. Co. v. Lam- 
born, 206 App. Div. 792, 200 NYS 
569 [aff 287 N. Y. 207, 142 NE 587]. 

S. D.—Anderson v. Scandia Min. 
Syndicate, 26 S. D. 558, 128 NW 1016. 

95. Morris v. McClellan, 154 Ala. 
639, 45 S 641, 16 AnnCas 305. 

96. Cox v. Georgia R., etc., Co., 
139 Ga. 532, 77 SE 574; Peo. v. Mc- 
Hatton, 7 Ill. 731; Higgins v. Gedney, 
25 Misc. 248, 55 NYS 59, 28 NYCiv 
Proc 236 [app dism 159 N. Y. 531 
mem, 54 NE 1092 mem]; Wood v. An- 
derson, 25 Pa. 407. 

97. Otis El. _Co. v. Rochester 
Friendly Home, 171 NYS 463 [aff 172 
NYS 910]. 

98. Giddens v. Mirk, 4 Ga. 364. 

99. Henriques v. Miriam Osborn 
Memorial Home, 22 Misc. 653, 51 NYS 
133 [aff 26 App. Div. 625 mem, 51 NYS 
1143 mem (app dism 157 N. Ye Glue 
mem, 51 NE 1091 mem)]; Overton 
v. Crabb, 4 Hayw. (Tenn.) 109. 

1. Central R., ete., Co. v. Paterson, 
87 Ga. 646, 1% ei 525 [overr King v. 


King, 45 Ga 
2. Berry v. Turner, 279 Ill. 338, 
116 NE 633; Clemson v. State Bank, 


. ae 45; Ricker v. Scofield, 28 Ill. A. 


ee Haven v. Green, 26 Ill. 252; 
Romayne v. Hawkeye Commercial 
Men’s Assoc., (lowa) 135 NW 735, 737 
felenCycl); White Oak Dist. Tp. Vv. 
Oskaloosa Dist. Tp., 44 Iowa 512. 

4 Ross v. Sims, 27 Miss. 359. 

5. Ross v. Sims, supra. 

6. U. S.—-Green v. Underwood, 86 
Fed. 427, 30 CCA 162. 

Ill.—F. H. Earl Mfg. Co. v. Sum- 
a Lumber Co., 125 Ill. A. 391. 

owa.—Winet Vv. Berryhill, 55 Iowa 
a 7 NW 681. 
es .—Lang v. Fatheree, 15 Miss. 
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dered.+1 
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swer must be given,® and such a decision is not an 
adjudication on the merits;*? but after judgment of 
respondeat ouster on a plea in abatement, no other 
plea in abatement can be allowed,* and it has been 
held that the plea cannot be amended.® 
plead may be waived.?° 

Court may change interlocutory order refusing an 
amendment where final judgment has not been or- 


The right to 


[§ 564] 3. Time for Amending. While in some 
jurisdictions the time within which a party may 
amend his pleading is fixed by statute or rule of 


court,'? in the absence of any statute or court rule 


the matter is left to the sound discretion of the 
court,1? even though the right to amend is provided 


by statute,t* in which case the court should allow a 


reasonable time.?® 
definite, and where not fixed otherwise should be 
definitely fixed by the court.?® 


The time should not be left in- 
Whether, after the 


lapse of the time fixed, further time shall be given, 


1 Head 


“Form of judginent on demurrer to 
ies in abatement see Judgments § 


7. Thompson v. Mitchell, 54 Ind. 
A. 258, 100 NE 20. 
an Houck v. Scott, 8 Port. (Ala.) 


9. Livengood v. Shaw, 10 Mo. 273. 
10. Frier v. State; 11 Fla. 300; 
Roche v. Spokane County, 22 Wash. 
P2157 (60) P59. 
AG ae Frantz v. Mallen, (Cal.) 267 P 

12. See statutory provisions and 
court rules. 

[a]. In Maine, under Court Rules, 
rule 8, requiring the amendment to 
be filed by the middle of vacation 
after the term at which the order 
was made, on failure so to file, or 
ask extension of time, the amendment 
could not be filed later. Tibbetts v. 
Dre DseP yy Ordway Plaster C€o., .117, 
Me. 423, 104 A 809. 

[b] In Texas (1) under Vernon’s 
Sayles Civ. St. Annot. (1914) arts 
1825, 1910, and District and County 
Court Rules, rules 24, 26 (67 SW 
xxii), requiring demurrers to be heard 
at the term at which filed, if possible, 
and amended pleadings to be: filed, if 
leave is given, a reasonable time be- 
fore the case is called for trial, it is 
not necessary that an amended peti- 
tion be filed at the same term at 
which a demurrer to the original pe- 
tition was sustained. McCoy v. Tex- 
as Power, etc., Co., (Commn. A.) 239 
SW 1105 [rev (Civ. A.) 229 SW 623] 
(the amendment may be filed at the 
term following that at which the 
demurrer was sustained). (2) Where 
in a personal injury action complaint 
was dismissed on exceptions upon 
plaintiff's refusal to amend, the refus- 
al to amend did not abate the suit, 
where plaintiff subsequently, before 
the following term of court, did 
amend, and thereafter prosecuted the 
suit by permission of the court. Cohn 
v. Saenz, (Civ. A.) 211 SW 492. 

[c] In Vermont, under Pract. Act 
§§ 3, 4, allowing amendments relating 
to matters of form to be made when- 
ever the defect is pointed out, the 
court properly rid the amended dec- 
laration of technical objections by 
permitting amendments thereto after 


Tenn.—Turner v. Carter, 
0 


a hearing on demurrer. White v. 
Hall, 91 Vt. 57, 99 A 274. 
[d] In West Virginia, under a 


statutory provision allowing an an- 
swer to be filed at any time before 
final decree, a defendant, failing to 
answer within the time prescribed by 
the court on overruling his demurrer, 
may file his answer at any time there- 
after before final decree. Bartrug v. 
Edgell, 80 W. Va. 220, 92 SE 438. 


rests within the discretion of the court,’ and the 
court may properly refuse to allow the amendment 


13. Ark.—Temple Cotton Oil Co. v. 
Davis, 167 Ark. 448, 268 SW 38. 

Conn.—Links v. Connecticut River 
Banking Co., 66 Conn. 277, 33 A 1003. 

Ga.—Patton v. Lafayette Bank, 124 
Ga. 965, 53 SE 664, 5 LRANS 592; 
Medlock v. McAdoo, 26 Ga. A. 92, 105 
SE 643; Thomas v. Chattanooga R., 
ete. Cossot: Gax-Aviii2, S435 50. 

Ida.—Chemung Min. Co. v. Hanley, 
9 Ida. 786, 77 P 226. 
cea euneaen v. Mathis, 211 Ill. A. 

Iowa.—Nelson v. Hamilton County, 

Ky.—Louisville, ete., R. Co. v. Mur- 
phy, 182 Ky. 136, 206 SW 268; Cov- 
ington v. Westbay, 156 Ky. 839, 162 
Sw 91. 

Miss.—Warbington v. Norris, 4 
Miss. 227 (it is discretionary to allow 
a party to amend and go to trial in- 
sna er): 

N. Y.—Jones “e Gould, 130 App. Div. 
451, 114 NYS 95 

Oh.—Dewey aN Sloan, 9 Oh. Dec. 
(Reprint) 151, 11 CineLBul 102. 

Porto Rico.—Perez v. Arrieta, 29 
Porto Rico! .673; 
ge C.—Cator v. Cockfield, 3 S. C. L. 

oe Vv. 18 Wis. 

See Abraham v. Southern R. Co. 
149 Ala. 547, 42 S 837 (the rule of 
court relative to the time for filing a 
plea in abatement does not apply 
to such a plea which is in substance 
amendatory of former pleas to which 
demurrers were sustained with leave 
to amend). 

[a] Reasonable time should be al- 
lowed when asked for. Buchan v. 
Williamson, 131 Ga. 501, 62 SE 815 
(error to refuse such a request). 

[b] Failure to provide time in the 
order.— Where an order sustained a 
special demurrer to plea and contin- 
ued the case to the next term, at 
which an amendment to plea was al- 
lowed without objection, subject to 
demurrer, and a demurrer thereto was 
filed, an amendment was not improp- 
erly’ allowed because the original or- 
der provided no time for amendment. 
Pulliam v. Merchants’, ete., State 
Bank, 33 Ga. A. 68, 125 SE 509. 

14. Temple Cotton Oil Co. v. Da- 
vis, 167 Ark. 448, 268 SW 38. 

15. Quinn v. Cincinnati, ete, R.: 
Co., 97 SW 379, 30 KyL 15: ‘Molina 
v. La Electricista, 6 Philippine 519. 

16. Boyd v. Vollmar, 18 Wis. 449. 

17. Jolly v. McAdams, 135 Ga. 833, 
70 SE 254; Lovelace v. Browne, 126 
Ga. 802, 55 SEH.1041; Marbury v. 
Farmington, (Mo. A.) 5 SW (2d) 677; 
Dewey v. Sloan, 9 Oh. Dec. (Reprint) 
151, 11 CincLBul, 102. 

[a] Setting aside default is not 
an abuse of discretion where a deé- 


102 Iowa 229, 71 NW 206. 


Vollmar, 
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not filed or allowed within the specified time.'8 
While, strictly speaking, leave to amend a pleading to 
which a demurrer has been sustained should be ob- 
tained before judgment is rendered on the demur- 
rer,}® and, it is held, comes too late after order signed 
without leave to amend,”° it has been held that the 
court may, in its discretion, permit an amendment 
after judgment of dismissal,”* especially if such judg- 


ment is first set aside.?? 


Filing a proposed amendment without an allow- 
ance thereof is not a compliance with an order made 
on sustaining a demurrer allowing an amendment 
within a certain time,?* and the proposed amendment 
does not become a part of the record until allowed.** 

[§ 565] 4. Notice of Amendment. Where by stat- 
ute amendments-may be made after demurrer sus- 
tained by filing a proper notice,?° it has been held 
that the confession of a demurrer is not the same as 
a sustaining of the demurrer by the court so as to re- 
quire formal notice of amendment; 


murrer was sustained December 12 
with leave to amend in ten days, and 
the affidavit of plaintiff's attorney 
showed that he was led to believe 
that the notice served upon him was 
a mistake, in view of what he saw 
in the official organ of the court, and 
that he employed a third person to 
investigate the records of the court, 
who reported that the records showed 
the demurrer to have been sustained 
December 17 with leave to amend in 
ten days. Barling v. Weeks, 4 Cal. 
A. 455, 88 P 502. 

[b] Who may extend.—The re- 
corder has no authority to extend the 
time given by the court. 
v. Hamilton, 20 Johns. (N. Y.) 124. 

18. Hall v. Massachusetts Protec- 
tive Assoc., 34 Ga. A. 39, 128 SE 218; 
Marbury v. Farmington, (Mo. A.) 5 
SW (2d) 677. 

[a]. Thus, where the time allowed 
has elapsed, judgment been rendered, 
and motion to set aside the action of 
the court in sustaining the demurrer 
overruled, the pleader cannot com- 
plain of the refusal to allow an 
amendment. Marbury v. Farmington, 
(Mo. A.) 5 SW (2d) 677. 

19. Davis v. Burns, 1 Mo. 264, 

{a] In Kansas, when a pleader ex- 
eepts to a ruling sustaining a demur- 
rer and judgment has been rendered, 
it is too late to ask leave to amend. 
Davidson v. Hughes, 77 Kan. 842, 91 P 
915; Davidson v. Hughes, 76 Kan. 247, 
91 P 913. 

20. Field vy. Brantley, 144 Ga. 55, 
86 SE 245; Wells v. John G. Butler’s 
Builders’ Supply Co.; 128 Ga. 37, 57 


ae 55; Holliday v. Riordon, 12 Ga. 
f(a] Thus, where no motion was 


made to reopen the case for amend- 
ment or to revoke the order already 
signed sustaining the demurrer, al- 
though an amendment was filed at 
the term when the order was signed, 
it cannot be allowed at a subsequent 
term. Wells v. John G. Butler’s 
Builders’ Supply Co., 128 Ga. 387, 57 
SE 55 


[b] Parol grant of time is im- 
proper where a judgment sustaining 
a demurrer does not allow time for 
amendment. Field v. Brantley, 144 
Ga. 55, 86 SH 245. 

21. Davis v. Burns, 1 Mo. 264. 
Greeley v. Winsor, 3 S. D. 138, 
52 NW 674. 

23. Johnson v. Vassar, 143 Ga. 702, 
85 SE 833; Kumpe v. Hudgins, 39 Ga. 
A. 788, 149 SE 56; Pasco Flour Mills 
Co. v. City Supply Co., 23 Ga. A. 95, 
97 SE 558. 

24 Johnson v. Vassar, 143 Ga. 702, 


85 SE 833; Pasco Flour Mills Co. v. 
City Supply Co., 23 Ga. A. 95, 97 SH 
558. 

25. See statutory provisions. 


26. Suttle v. Hope Natural Gas 


Van Ness. 


26 and no formal 
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[§ 566] 5, Necessity for Affidavit. 
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notice need be given when the amendment is offered 
in court without objection by the opposing party.?* 
Jt has been said that, when no notice of the proposed 
amendment has been given, the rights of the parties 
may perhaps be sufficiently protected by allowing the 
amendment to be filed subject to objection or demur- 


A statute re- 


quiring an affidavit to accompany an amendment an- 


over. 


Co., 82 W. Va. 729, 97 SH 429. 

27. Suttle v. Hope Natural Gas 
Cost Supra: 

28. Johnson v. Vassar, 143 Ga. 702, 
85 SE 833. 

29. See statutory provisions. 

30. Mize v. Whigham Bank, 138 
Ga. 499, 75 SE 629. 

31. Amendment or pleading over 
ar ne rad see Appeal and Error 
32. See statutes and court rules. 

[a] In Connecticut, under a stat- 
ute allowing demurrant to plead over 


upon the overruling of his demurrer, 


plaintiff may, after demurrer to a 
plea is overruled, reply and deny the 
facts alleged in the plea. Rogers v. 
Hendrick, 85 Conn. 271, 82 A 590. 

[b] In Iowa, under a code provi- 
sion declaring that, upon determina- 
tion of a demurrer, the failing party 
may amend or plead over upon such 
terms as the court deems just, it is 
improper unconditionally to refuse 
leave to plead over. Hillis v. Ryan, 
4 Greene 78. 

33. Ariz.—Timmons v. Wright, 22 
Ariz, 135, 195 22" 100: 

Cal.—Barron v. Deleval, 58 Cal. 95; 
Thornton v. Borland, 12 Cal. 438; 
Leavell v. Placer County Super. Ct., 
oneCals Ae lOTe L4G iP 32s 

Colo.—Rosebud Min., ete., Co. v. 
Hughes, 21 Colo. A. 247, 121 P 674. 

Hawaii.—Silva Vv: Inter-Island 
Steam Nav. Co., Ltd., 18 Hawaii 328. 

Kan.— Wilson v. Calder, (A) 155° PR 
552. 

Ky.—Walton v. Kindred, 5 T. B. 
Mon. 388. 

Mich.—Tefft v. McNoah, 9 Mich. 201. 

N. Y.—Fisher v. Gould, 81 N. Y. 
228; Simson v. Satterlee, 64 N. Y. 
657; Peters v. Needham Piano, etce., 
Co., 124 App. Div. 749, 109 NYS 572; 
National Contracting Co. v. Hudson 
River Water Power Co., 110 App. Div. 
133, 97 NYS 92, 35. NYCivProc 285; 
Piper v. Hoard, 3 NYS 842. 

N. C.—Morgan v. Harris, 141 N. C. 
358, 54 SH 881; Ransom v. McClees, 
64.N. C. 17. 

Oh.—Beaumont v. Herrick, 24 Oh. 
St. 445. 

Or.—Dickenson v. Cox, 118 Or. 88, 
244 P 877; Yeaton v. Barnhart, 78 Or. 
249, 150 P 742, 152 P 1192, 

Pa.—Cunningham v. Dunlap, 242 
Pa. 341, 89 A 129; Bordentown Bank- 
ing Co. v. Restein, 214 Pa. 30, 63 A 
451; Bridgeman Bros. Co. v. Swing, 
205 Pa. 479, 55 A 26; Weiler v. Weiss, 
25 Pa. Super. 247. 

R. I.—Providence Municipal Ct. v. 
McElroy, 19 R. I. 40, 81 A 435. 

Ss. C.—American Fruit Growers Vv. 
King, 116 S. C. 226, 107 SH 924; Sprunt 
v. Gordon, 89 S. C. 426, 71 SE 1033. 

S. D.—Watertown First Nat. Bank 
v. Eddy, 48 S. D. 172, 203 NW 312. 

[a] Amending complaint after de- 


swer filed after the time allowed for answering has 
expired?® has been held not to apply to amendments 
to answer after demurrer but before any order sus- 
taining it had been made.*®° 

[§ 567] Q. Pleading Over after Demurrer Over- 
ruled*!—1. In General. 
demurrant may, either by statute or rule of court,?? 
or, in the absence of statute or rule, by permission of 
the court in the exercise of its discretion,®* plead 
Ordinarily the court will allow demurrant to 
plead over,** particularly where he asks leave in good 


After demurrer overruled 


murrer to a plea in bar is overruled 
is a matter of discretion. Rogers v. 
Hendrick, 85 Conn. 271, 82 A 590. 

{b] Joinder of new parties.—In an 
interlocutory judgment overruling a 
demurrer to an answer, a provision 
that plaintiff may withdraw the de- 
murrer, and that thereupon defendant 
may apply for an order making other 
persons parties defendant, is not au- 
thorized by Code Civ. Proc. § 497, 
which provides that on the decision 
of a demurrer the court may “allow 
the party in fault to plead anew or 
amend, upon such terms as are just.” 
Drake v. Satterlee, 16 NYS 334. 

[c] Leave to answer an amended 
petition will not take the place of 
leave to plead over to the petition, 
the demurrer to which was overruled, 
where leave to plead over should have 


been given. New Home _ Sewing- 
Mach. Co. v. Wray, 28 S. C. 86, 5 SE 
[a] Matter of right.—If it was the 


understanding that only law ques- 
tions were to be considered on demur- 
rer to the complaint, the court on 
overruling demurrer should have per- 
mitted defendant to file an amended 
answer pleading to the merits, as a 
matter of right. Timmons v. Wright, 
22) Avizw139, 1190 ees £00: 

[e] In Maine, if the demurrer is 
not filed at the first term, leave of 
court must be obtained, the right to 
plead over having been lost. Win- 
throp Sav. Bank v. Blake, 66 Me. 285. 

Review of exercise of discretion 
see Appeal and Error § 27638. 

34. U. S.—Thullen v. Triumph 
Electric Co., 215 Fed. 939; Rochell 
v. Phillips, 20 F. Cas. No. 11,974a, 
Hempst. 22. 

Hawaii.—Silva Vv. Inter-Island 
Steam Nav. Co., Ltd., 18 Hawaii 328. 

Ky.—Com. v. Davis, 9 B. Mon. 128. 

N. C.—Matthews v. Copeland, 80 N. 
Gea 30; Swepson v. Harvey, 66 N. C. 


1S I.—Providence Municipal Ct. v. 
McElroy, 19 R. I. 40, 31 A 435. 

Srie! don, 89 S. C. 
426, 71 SE 10338. 

[a] In Louisiana (1) under Code 
Pract. arts. 463, 533, 535, where an 
exception of no right of action is 
filed, evidence directed to the merits 
alone, and not aimed at the right of 
plaintiff to stand in judgment, should 
be excluded, the exception overruled, 
and defendant ordered to answer. 
Commercial Nat. Bank v. Sanders, 
132. La. 174, 61 S 155. (2) On over- 
ruling an exception for no cause of 
action defendant has a right to an- 
swer over. Eulalie v. Long,-9 La. 


nn. 9. 

[b] In West Virginia, if defend- 
ant’s demurrer to declaration under 
Code (1913) c 125 § 47 (sec 4801), is 


‘not well taken, the court on overrul- 


For later. cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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faith to do so,?> and the court, in its discretion, 
should grant leave where no injury is given the other 
party.*° The discretion of the court must not be ar- 
bitrarily exercised.** Where a plea to a declaration 
accompanied by affidavit must itself have an affidavit 
accompanying it,?8 whether or not the court abuses 
its diseretion by refusing leave to plead over after 
overruling a demurrer to a declaration so accompa- 
nied by affidavit depends on whether the affidavit ac- 
companying the plea discloses a substantial defense 
to the cause of action.*® It is generally recognized 
that the right or privilege of pleading over does not 
acerue when the demurrer is manifestly frivolous,*° 
but it has been held that, even here demurrant may, 
in the diseretion of the court, be allowed to plead 
over,*+ and that leave should be granted except in 
extreme cases,*? but only upon showing to the court 
that his demurrer was in good faith and that he has 
a valid defense.4? The right to plead over may be 
secured by stipulation** and may be waived in the 
same way.*® If demurrant pleads over after his 
demurrer is overruled the case then stands as if no 
demurrer had been filed.4® A plea of limitations is 
not favored, and leave may be refused to file such a 
plea.t7 So if the party offers to file a bad pleading 
leave may be refused.*§ 

Pleas in abatement after overruling demurrer. 
Where leave to plead over has been given, a plea in 
abatement may be filed,+® and the same matters may 
be raised as were raised in the demurrer.°° 

On leave to reply double on overruling a demurrer 
to a plea plaintiff cannot reply as to part of the plea 
and stand on his demurrer to the rest.°? 
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Pleading over to answer of codefendant after de- 
fendant’s demurrer thereto is overruled is unneces- 
Sayan 

Withdrawal of demurrer. In some jurisdictions 
the right to plead over depends on the withdrawal of 
the demurrer, ®? but in others leave to plead over is 
not dependent on the withdrawal.>* 

Interlocutory judgment. When leave is given to 
plead over on the overruling of a demurrer, an inter- 
locutory judgment should be entered directing final 
judgment on failure to plead over;°® but directing 
an interlocutory and final judgement is improper.°° 
Provision should be made in the interlocutory judg- 
ment for the withdrawal of the demurrer.** 

Demurrer to plea in abatement being overruled, 
demurrant must be permitted to take issue on the 
facts of the plea,®’ although, under some decisions, 
leave to plead over cannot be granted after demurrer 
overruled to a plea in abatement.°® 

[§ 568] 2. Application for Leave. In some juris- 
dictions it is held that a demurrant who wishes toe 
plead over after his demurrer is overruled must ask 
for leave to do so,®° and must satisfy the court that 
his demurrer was not interposed for delay®! and that 
he has a meritorious defense.°®? 

[§ 569] 3. Affidavit of Merits. In some jurisdic- 
tions by statute the pleading over after demurrer 
overruled is dependent on the filing of an affidavit of 
merits,®* and while ordinarily this must be done as a 
prerequisite to obtaining leave,®* especially if the 
demurrer is overruled as frivolous,®® and the court 
is left no discretion in the matter,®® the requirement. 
may be waived by a party to the litigation.*7 An af- 


ing it must permit him to plead to an 
issue of fact if he tenders plea and 
counter-affidavit, when required, be- 
fore judgment is entered. Snider v. 
Cochran, 80 W. Va. 252, 92 SE 347 
(defendant may appear and plead.to 
an issue of law or fact, or both, and 
may raise them simultaneously by 
demurring and filing his plea, or suc- 
cessively by demur ring and filing his 
plea after demurrer is overruled). 

{e] On demurrer to a replication 
leave to plead over should be given. 
Van vy. Manning, Morr. (Iowa) 491. 

35. Leavell y. Placer County Su- 
Per Cte 2n Cal A. 10) 2149 (P)37.2- 

36. Gordon v. Yost, 140 Fed. 79; 
Timmons v. Wright, 22 Ariz: 135, 195 
1 DOS 

37. Potter v. Holmes, 74 Minn. 508, 
77 NW 416. 

38. See supra §§ 363-366. 

39. McCord v. Crooker, 83 Ill. 556. 

40. U. S.—Thullen v. Triumph 
Electric -Co., 215 Fed. 939. 

Cal.—Barron v. Deleval, 58 Cal. 95; 
Seale v. McLaughlin, 28 Cal. 668 
Thornton v. Borland, 12 Cal. 438. 
eate C.—Miller v. Ambrose, 35 App. 

N. Y.—Newell Bros. Mfg. Co. v. 
Grunwald, 1 NYS 434. 

N. C.—Younce y. Broad Road Lum- 
ber Co., 148 N. C. 34, 61 SE 624; Swep- 
son v. Harvey, 66 N. C. 436. 

Okl.—Wass v. Vickery, 278 P 336. 

Wis.—Foote v. Carpenter, 7 Wis. 
3895; Farmers’, etc., Bank v. Sawyer, 
Le WWAS is Ot as 

41. McMahon v. Simon, 128 App. 
Div. 921, 112 NYS 1110; Newell Bros. 
Mfg. Co. v. Grunwald, 1 NYS 434; 
Atlantic Coast Line R. Co. v. Bruns- 
wick County, 178 N. C. 254, 100 SH 
428; Parker v. North Carolina R. Co., 
150 N. C. 433, 64 SE 186; Morgan v. 
Harris, 141 N. C. 358, 54 SE 381; Dunn 
Vea Barnes. 73 UN. (Ca7 2733 9 Jones vv.) 
State, 48 Okl. 601, 150 P 151; Nolen 
v. State, 48 Okl. 594, 150 P 149. 

[a] Where there is doubt.—Where 
it was at least debatable whether a 
declaration was in trover or assump- 


sit, plaintiff claiming that it was in 
assumpsit and defendant that it was 
in trover, and also whether, if in 
trover, it sufficiently averred owner- 
ship of the property alleged to have 
been converted, it is error to give a 
summary judgment for plaintiff on 
granting a motion by plaintiff to 
strike out as frivolous a demurrer to 
the declaration. Miller v. Ambrose, 
385 App. (D. C.) 75. 

42. Jones v. State, 48 Okl. 601, 150 
pS Ce v. State, 48 Okl. 594, 


Price v. Walker, 138 App. Div. 
85, 122 NYS 498; McNeil v. Suffolk 
hee eed 131 App. Div)/126, 115 NYS 
1 


44. Fox v. Bennett, 84 Me. 338, 24 


45. Thullen v. 
Coy, 21 Sie Hed 1.939. 
46. Weston v. Greene 
Bank, (Mo. A.) 192 SW 126. 
47. Flinn v. Elliott, 1 Oh. Dee. 
(Reprint) 56, 1 WestLJ 395. 
48. Walton v. Kindred, 

Mon. (Ky.) 388. 

49. Deane v. Echols, 2 App. (D. 
C:), 52:2. 

50. Com. v. Moran, 58 Pa. Super. 
862 [aff 251 Pa. 477, 96 A 1089]. 

51. Johnson Oil Refining Co. v. 
Smoot, 242 Ill. A. 438. 

52. Albright v. Rochester Trinity 
Presb. Church, 170 App. Div. 70, 157 
NYS 79. 

53. Woodrow v. Coleman, 30 F. 
Cas. INO: 47, 983,) 1 Cranch!-CsCi192' 
Camden Clay Co. v. New Martinsville, 
67 W. Va. 525, 68 SE 118. 

[a] 
overruling a demurrer should give 
leave not merely to answer but to 
withdraw the demurrer as well. Gar- 
ner v. Harmony Mills, 6 AbbNCas 212 
fatiesoreN:  YouSuper S148) ) (2) eBut 
this is not necessary when no further 
pleading is required in order to pro- 
ceed to trial upon a substantial is- 
sue. U. S. v. Leverich, 9 Fed. 481 
(applying New York rule). (3) 
Where an order allowed defendants 


A 
Triumph Electric 


County 


DAD eB: 


In New York (1) an order 


to answer without granting leave to 
withdraw the demurrer, it should 
provide for final judgment on defend- 
ants’ ‘default. Taishoff v.. Elkema, 
171 App. Div. 288, 157 NYS 98. 

54 Hyman v. Susemihl, 137 Wis. 
296, 118 NW 837. 

55. Smythe v. Greacen, 96 App. 
Div. 182, 89 NYS 111; Garland v. Van 
Rensselaer, Ti Bun a 22 ONS es 
[af€ 140 N. Y. 638 ‘mem, 35 NE 892 
mem]; Crasto v. White, 52 Hun 473, 
5 NYS 718; Riggs v. Stewart, 14 Daly 
434, 14 NYSt 695, 14 NYCivProc 141; 
Thompson v. Stanley, 21 NYS 5738, 22 
NYCivProc 421, 29 AbbNCas 11. 

56. Thompson v. Stanley, supra. 

57. Peters v, Needham Piano, ete, 
Co., 124 App. Div. 749, 109 NYS 572. 


58. Chilton v. Harbin, G6 Atl anes aes 
ae v. Savely, 74 OKl. peer Ws G29 
59. Eddy v. Brady, 16 Ill. 306; 
Motherell v. Beaver, 7 Ill. 69; Mc- 
Kinstry v. Pennoyer, 2 Ill. 319; Hilt 


Wa irappe 206.4 tA aie 

60. Hardin v. Pelan, 41 Miss. 112; 
Boulter v. Cook, 32 Wyo. 461, 234 Pp 
1101; °236 PB. 245, 

61. White v. Treon, 25 Kan. 484; 
Boulter vy. Cook, 32 Wyo. 461, 234 - 
1101, 236 -P 245. 


ee Violett v. Dale, 1 Bibb (Ky.) 
63. See statutory provisions. 
64. Feazell v. Staltzfus, 98 Miss. 


886, 54 S 444; 
Miss. 309; 
179; 
266. 

[a] Sufficiency of affidavit.— (1) 
It is sufficient if the affidavit sets out 
the grounds of a legal defense. Shaw 
v. Brown, 42 Miss. 309. (2) It need 
not go into details, although such igs 
better form. Robertson v. Greenwood 
Lumber Co., 127 Miss. 793, 90 S 487 
(suit to recover taxes). 

65. Appleby v. Elkins, 4 N. Y. Su- 
per. 673, 2 CodeRep 80. 

66. Feazell 6 Staltzfus, 98 Miss. 
886, 54 S 444. 

67. Julius Lévy Sons Co. v. Orlan- 
sky, 11T-Miss! 33i;7 71S 571. 


Shaw v. Brown, 42 
Ogden v. Glidewell, 6 Miss. 
Rowan v. Johnson, 16 N. J. lk 


460 [49 C.J.] 


fidavit of truth is equivalent.*® No affidavit need be 
filed when demurrer is confessed®® or withdrawn.?° 
In some jurisdictions it has been suggested that an 
affidavit should be required to enable the court to de- 
termine if leave should be granted or judgment ren- 
dered.7 

[§ 570] 4. Time for Pleading Over. As in the 
ease of amendments after demurrer sustained,*? the 
time within which one may plead over after his de- 
murrer is overruled depends on the statute or rule of 
court, or, in the absence of statute or rule of court, 
on the discretion of the court,’* and on failure to 
plead over within the time allowed the court may ren- 
der judgment.7* No specific time need be allowed." 
On failure to plead over within the time allowed it is 
within the discretion of the court to grant further 
time.7* Failure to plead over, but presenting mo- 
tions instead, will, on expiration of the time allowed, 
render demurrant technically in default.77 In some 
jurisdictions by statute notice of the ruling on de- 
murrer must be given,‘® which, it has been held, 
should ordinarily be personally served;7® and the 
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time within which to plead over runs from the serv- 
ice of the notice of the order,*° unless such notice has 
been waived,’! as, where the attorney of the party 
hears the order given in court and acts on it, this 
waives the necessity for the notice. When written 
notice must be given, actual notice is not a substi- 
tute.8° When the time is fixed by statute, it has been 
held that notice to answer within a certain time need 
not be contained in the order overruling the demur- 
Mei 

Interlocutory judgments. In some jurisdictions it 
is held that an interlocutory judgment fixing the 
time must be entered before the time begins to run,*° 
and a mere decision overruling the demurrer is not 
sufficient to fix the time.*® 

[§ 571] R. Terms on Amending or Pleading Over. 
The terms upon which a party may be allowed to 
amend or plead over are generally matters within the 
diseretion of the court.87 The terms must always be 
reasonable.*® It is frequently required that the par- 
ty wishing to amend or plead over pay costs,®® in 
which ease payment of costs is a condition precedent 


68. Johnston v. Beard, 15 Miss. [that his demurrer had been overruled. Mich.—Tefft v. McNoah, 9 Mich. 
214. Harris v. Minnesota Inv. Co., 89 Cal. |] 201. 
69. Shaw v. Brown, 42 Miss. 309. | A. 396, 265 P 306. N. J.—Rowan v. Johnson, 16 N. J. 
70. Ogden v. Glidewell, 6 Miss. [b] Customary mode of service.— | L. 266. 
L779. Service of notice of overruling a de- N. Y.—Schwartz v. Williams, 153 
1. murrer and granting leave to answer, }] App. Div. 302, 137 NYS 1048; Theil- 


7 Cappadonna v. Illinois Surety 
Co., 123 NYS 341. 
72. See supra § 564. 
Ariz.—Faltis v. Colachis, 274 
P 776. ice, 
Cal.—Chamberlin v. Del Norte 
County, 77 Cal. 150, 19 P 271. 
Colo.—Davis v. Peck, 12 Colo. A. 80. 
259, 55 P 192; Corson v. Neatheny, 
9\Colo. 21:2) 11 P82. 
Ga.—Alexander v. Sutlive, 3 Ga. 


plaintiff's 


sufficient. 


Coonley, 39 Cal. 


on one whose office adjoined that of 
attorneys 
though not authorized to accept serv- 
had done so many times, 
Rudy v. 

Cal. A. 459; 238 P7783: 
Chamberlin v. Del Norte Coun- 
ty, 00 Cal DO 19 ee 27: 
ASS 
Kramer v. Barth, 79 Misc. 


ing v. Marshall, 140 App. Div. 134, 
124 NYS 1066; Kramer v. Barth, 79 
Mise. 80, 139 NYS 341. 

N. C.—Davis v. Evans, 6 N. C. 202. 

Oh.—Dewey v. Sloan, 9 Oh. Dec. 
(Reprint) 151, 11 CincLBul 102. 

Philippine-—Molina vy. La Electri- 
cista, 6 Philippine 519. 

Porto Rico.—Fletcher v. Hernan- 
ee, 6 Porto Rico Fed. 427. 


and who, al- 


was 
Slotwinsky, 73 


Timmons v. 
AO 2 P42 9F 
80,139 NYS 


Ky.—Gerrein v. Berry, 99 SW 944, 
30 KyL 978. 

Mont.—Pearce v. Butte Electric R. 
Co., 40 Mont. 321,-106 P 563. 

N. Y.—-Kramer v. Barth, 79 Misc. 
80, 139 NYS 341. 

Philippine. —Duran vy. Arboleda, 20 
Philippine 253. 

Porto Rico.—Vasquez v, Valdes, 28 
Porto Rico 431. 

Utah.—McCord, etc., Mercantile Co. 
v. Glenn, 6 Utah 139, 21 P 500. 

Wis.—Hunt v. Miller, 101 Wis. 583, 
T7sNW 874; Sleep v. Heymann, 57 
Wis. 495, 16 NW 17. 

Wyo.—Martin v. Moore, 1 Wyo. 22. 

{a] Time allowable for pleadings 
filed in vacation does not extend to 
pleadings after the demurrer is over- 
ruled, the time being a matter for 
the court. De Walt vy. Hartzell, 7 
Colo. 601, 4 P1201. 

{b] On reopening pleadings it was 
error to deny defendant the right to 
file its answer after its demurrer had 
been overruled on the ground of 
former delay. Chicago Bonding, etc., 
Co. v. Johnson, 180 Ky. 589, 203 SW 


fll 

74. See infra § 574. 

75. WFWaltis v. Colachis, (Ariz.) 274 
Pus. 

76. Alexander v. Sutlive, 3 Ga. 27; 


Martin v. Moore, 1 Wyo. 22. 

{a] In New York, under Municipal 
Court Act (L. [1902] p 15386 ¢ 580 § 
145 subd 3), leave must be given, 
but an extension of time can be only 
by consent of the parties. Evers v. 
Gould, 55 Misc. 266, 105 NYS 150 
(extension of time to which demur- 
rant did not consent divested the 
court of jurisdiction to render judg- 


ment). 

77. Vasquez v, Valdes, 28 Porto 
Rico 431. 

78. See statutory provisions. 

79. Warris v. Minnesota Inv. Co., 


89 Cal. A. 396, 265 P 306. 
{a] Card mailed by clerk of court 
was not sufficient notice to defendant 


341; Graham v. Powers, 3 NYS 899; 
Duran v. Arboleda, 20 Philippine 253. 

[a] Service by defendant’s attor- 
ney on plaintiff’s attorney will not set 
the time running. Kramer v. Barth, 
79 Misc. 80, 139 NYS 341. 

[b] Date of service of notice, and 
not date of order, determines the 
time. Timmons v. Coonley, 39 Cal. 
An OOo Eee: 


81. Timmons v. Coonley, supra; 
Mercado y. Vicencio, 36 Philippine 
414. 

[a] Acceptance of court’s notice 


by noting an exception on the same 
day constitutes a waiver of right to 
notice from the other party. Merca- 
do v. Vicencio, 36 Philippine 414. 

82. Wall v. Heald, 95 Cal. 364, 30 
P 551; Barron v. Deleval, 58 Cal. 95; 
Jones v. Baxter, 51 Cal. A. 589, 197 P 
361; Pearce v. Butte Electric R. Co., 
40 Mont. 321, 106 P 563. See McCord, 
etc., Mercantile Co. v. Glenn, 6 Utah 
139, 21 P 500 (presence in court. when 
decision was announced is ineffective 
as notice when decision was not 
filed) 

83. Timmons v. Coonley, 39 Cal. 
A. 35, 279) P 429. 

84. Inchausti v. De Leon, 24 Phil- 
ippine 224, 

85. Liegeois v. McCracken, 22 Hun 
69 [aff dism 83 N. Y. 624 mem]; Riggs 
v. Stewart, 14 Daly 434, 14 NYSt 695, 
14 NYCivProc 141. 

86. Quereau v. Brown, 63 Hun 175, 
17 NYS 644; Metropolitan Nat. Bank 
v. Bussell, 14 AbbNCas (N. Y.) 98. 

87. Cal.—Maumus vy. Hamblon, 38 
Cal. 539. 

Colo.—Corson vy. Neat'heny, 9 Colo. 
212, 11 P 82. 


Ill.—Empire F. Ins. Co. v. Real 
Hist, "Truse. Cocsie ll eAs oI. 


Ind.—Thomas vy. Hawkins, 13 Ind. 
A. 318, 40 NE 818. 

Me.—Rollins v. Central Maine Pow- 
er Co., 112 Me. 175, 91 A 837. 
fone v. Maxwell, 1 Mass. 


C.—Lowry v. Jackson, 27 S. C. 
318, 3 SE 473. 

Vt. —Austin v. Dills, 1 Tyler 308. 

Va.—Cooke vy. Beale, 1 Wash. (1 
Va.) 313. 

Wis.—Curtis v. Moore, 15 Wis. 134. 

{a] Terms on allowing service of 
second amended answer are more 
stringent, where leave is not acted 
upon until just before trial. Hagger- 
ty v. Phelan, 61 N. Y. Super. 453, 18 
NYS 789 (all term fees from time of 
service of first amended answer, and 
affidavit of merit). 

88. Empire F. Ins. Co. v. Real 
Est. Trust Co., 1 Ill. A. 391; Dewey 
v. Sloan, 9 Oh. Dec. (Reprint) ass Mes ak 
CincLBul 102. 

[a] Unreasonable terms.—Requir- 
ing affidavit as terms of amendment 
is unreasonable when the right to 
amend is given by statute. rugp ine 


Mm. ins. Coty, Realyhst, Trust sco. 
TAL ons 
89. Mass.—Webber v. Davis, 5 Al- 


len 393; Coffin v. Cottle, 9 Pick. 287; 
Loring v. Gay, 9 Pick. 66; Hartwell 
v. Hemmenway, 7 Pick. 117; Walker 
v. Maxwell, 1 Mass. 104. 

N. J.—Rowan vy. Johnson,.16 N. J. 
L. 266. 

N. Y.—Haggerty v. Phelan, 61 N. 
Y. Super. 453, 18 NYS 789; Kips Bay 
Brewing, etc. Co. v. J. H. Tooker 
Printing -Co;, 178) NYS" 113°2- Bidier 
v. Cooper, 19 Wend. 285; Keeler v. 
Shears, 6 Wend. 540; Sands v. Me- 
Clelan, 6 Cow. 582. 

N. G.—Woodcock v. Bostic, 128 N. 
C. 248, oa oe 881; Davis v. Evans, 
6 N.C. 

Porto fe Spice v. Castro, 25 
Porto Rico 98. 

vVt.—Austin v. Dills, 1 Tyler 308. 

Va.—Cooke v. Beale, 1 Wash. (1 
Va.) 313. 

Wis.—Steele v. Korn, 137 Wis. 51, 
118 NW 207, 120 NW 261, 129 AmSR 
1051; Bishop v. Aldrich, 48 Wis. 619, 
4 NW 715. 

Costs on amendment of plete 
generally see Costs §§ 95-10 ‘ 
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Tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to the right to amend or plead,®° on failure of which 
party may demand judgment.°? 
terms and the right to impose costs are fixed by stat- 
utes or rule of court,®? the court cannot allow one to 
amend or plead over without complying with the 


the other 


terms.°3 


[§ 572] S. Final Judgment on Demurrer®*—1. In 
Judgments on demurrer are governed by 
the rules relating to judgments generally,® and are 
classified as judements on issues of law®® which are 
final unless leave to amend or plead over is given.®? 
Rendition of judgment on a general demurrer has 
Where a demurrer 
is carried back from one bad pleading to a prior bad 


General. 


been held to be an irregularity.°® 


90. Wolf v. Luyster, 1 N. Y. Super. 
247; State Bd. of Pharmacy v. Lurie, 
61 Mise. 71, 112 NYS 1092; Sands v. 
McClelan, 6 Cow. (N. Y.) 582; Curtis 
v. Moore, 15 Wis. 134. 

91. Rollins v. Central Maine Pow- 

er Co., 112 Me. 175, 91 A 837. 

92. See statutory provisions. 

93. Colton v./Stanwood, 67 Me. 
> Webber v. Davis, 5 Allen (Mass. ) 
EE 

94. CPanel yoness 
see Judgments § 13 

Judgment by aoraatt pending de- 
cision. on demurrer see Judgments § 


of judgment 


379. 
95. See Judgments 33 C. J. p 1042. 
96. See Judgments § 14. 
97. Interlecutory judgment where 


leave is granted see Judgments § 18 
text and notes 44, 45. 

Judgment as by default see Judg- 
ments § 379. 

98. New Haven Sand Blast Co. v. 
Dreisbach, 104 Conn. 322, 133 A 99. 

[a] Thus (1) rendition of judg- 
ment on a general demurrer is an ir- 
regularity, but is not a jurisdictional 
defect. New Haven Sand Blast Co. 
v. Dreisbach, 104 Conn. 322, 133 A 
99. (2) But a rendition of judgment 
upon an oral general demurrer is a 
jurisdictional defect, in view of the 
Practice Act, requiring pleadings to 
be in writing and filed in court. New 
Haven Sand Blast Co. v. Dreisbach, 
supra. 

99. 
EO 


Day v. Essex County Bank, 13 


1. Gabay v. Doane, 66 App. Div. 
507, 73 NYS 381 (on demurrer to a 
bad answer the judgment should not 
be one dismissing a bad complaint, 
but should merely overrule the de- 
murrer). 

2. Hull v. Hull, 225 N. Y. 342, 122 
NE 252. 

3. Conclusiveness of judgment on 


demurrer see Judgments §§ 1219, 
1220. 
4. Cal.—Galusha v. Fraser, 178 


Cal. 653, 174 P 311; Mora v. Le Roy, 
5s Cal. 8: Gallardo v. Reed, 49 Cal. 
346; Hadsall v. Case, 15 Cal. A. 541, 
Md) PaO: 

Fla.—Davant v. Weeks, 78 Fla. 175, 


82 S 807; Barnes v. Carr, 65 Fla. 87, 
61S, 184>. Hays v. Weeks, 57 Fla. 73° 
48 S 997. 

Ii1l.—Johnson v. Wright, 221.11]. A. 
6. 

Kan.—Martindale v. Battey, 73 
Kan. 92, 84 P 527. 

Md.—Riddell v. Douglas, 60 Md. 


Oot. 

Miss.—Memphis, etc., R. Co. v. Orr, 
52 Miss. 541; Ross v. Sims, 27 Miss. 
359. 

Mo.—Comstock v. Davis, 51 Mo. 
569. 

Mont.—Shampagne v. Keplinger, 78 
Mont. 114, 252 P 8038. 

N. Y.—Henriques v..Miriam Osborn 
Memorial Home, 22 Misc. 653, 51 NYS 
133 [app dism 157 N. Y. 672 mem, 
51 ana 1091 mem]. 

N. C.—Cavenaugh v. 164 
INICIO Me nC) Ly Olio. 

Porto Rico. —Capo v. Capo, 17 Por- 
to Rico 241; Vega v. Rodriguez, 17 
Porto Rico 237; Bayron v. Nussa, 16 
Porto Rico 166. 
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pleading by the other party, the form of the judg- 
ment is that the pleading demurred to is sufficient,?? 
and not a judgment of dismissal.+ 

Counterclaim. On overruling a demurrer to an an- 
swer and sustaining it as to the complaint for failure 


to state a cause of action, an affirmative judgment 


swer.? 


General. 


S. C.—Owens v. Atlantic Coast 
Lumber Corp.. 108 S. C. 258, 94 SH 15. 

Tex.—Jewell v. Hart, (Civ. A.) 244 
SW. 827. 


Steck LOD ese. 0. eve 
Brainard, 48 Vt. 620 (recognizing 
rule). 

Va.—Morris v. Lyon, 84 Va. 331, 4 
SE 734. 

fa] On-.sustaining a general de- 
murrer final judgment may be entered 
without giving leave to amend. 
Chalk v. McAlily. 44S. C. L. 92; Bag- 
ley v. Johnston, 38 S. C. L. 22; Adams 
yw MeMullan, 38.8. Cv t.09. 

Wash.—State v. Thurston County 
Super. Ct., 62 Wash. 556, 114 P 427. 

[b] Pleadings in intervention.— 
The rules applicable to pleadings in 
general apply to pleadings in inter- 
vention, so that judgment should be 
entered against intervener upon sus- 
taining a demurrer to his complaint 
in intervention without leave to 
amend. Hadsall v. Case, 15 Cal. A. 
541, 215 330: 

[ec] Where the replication improp- 
erly concludes to the country (1) in- 
stead of with a verification, it is er- 
ror to render final judgment without 
giving an opportunity to amend. 
Metcalf v. Grover, 55 Miss. 145. (2) 
The same rule applies where the rep- 
lication concludes with a verification 
instead of to the country. Northrop 
v. Flaig, 57 Miss. 754. 

[d] In Georgia, where the ruling 
on the demurrer is final (see supra § 
561), rendition of judgment is prop- 
er. Campbell v. Southern Fertilizer, 
CLC OO) 9 Ge agRAG ma Leto ae ae Oo Sits 
Knight v. Georgia Southwestern, etce., 
RR CO:,) 18, Ga wAy 539, 90S E Sis 

fe] In Louisiana (1) on sustain- 
ing an exception for no cause of ac- 
tion, the petition will be dismissed. 
Oglesby v. Turner, 124 La. 1084, 50 
S 859; Goldsmith v. Virgin, 122 La. 
831, 48 S 279. (2) Where a demur- 
rer for no cause of action is based on 
defective pleadings, the judgment 
should be one of nonsuit only. North 
Birmingham Fire Brick, etc., Co. v. 
Carey, 8 La. A. (Orleans) 392. Non- 
suit see also infra text and notes 18, 
19. (3) Final judgment can be ren- 
dered only upon a trial on the merits. 
Hazard v. Boykin, 8 Rob. 254. 

{f] In Pennsylvania, when an af- 
fidavit of defense is filed in lieu of a 
demurrer, but does not pray judg- 
ment, no judgment will be entered 
even if the legal question is decided 
in favor of defendant. McGroety v. 
Connelly, 6 Pa. Dist. & Co. 607: 

5. Cal.—O’Brien v. O’Brien, 197 
Cal. 577, 241 P 861; Smith v. Yreka 
Water Co., 14 Cal. 201; Campanella v. 
Campanella, (A.) 265-P 327. 

: Fla.—L’Engle v. L’Engle, 19 Fla. 
14. 

Ida.—Chambers v. McCollum, 272 P 
707. 

Ill.—Ward v. Stout, 32 Ill. 399; 
Clemson v. State Bank, 2 Ill. 45. 

Ind.—Giles v. Gullion, 13 Ind. 487; 
Wilson v. Ray, 13 Ind. 1; Mangeot v. 
Block, 11 Ind. 244. 

Iowa.—State vy. Phillips, 186 Iowa 
1052, 173 NW 41, 42 [cit Cyc]; Bridge 
v. Livingston, 11 Iowa 57. 

Ky.—Stodghill v. Crafton, 209 Ky. 


[§ 573] 2. After 


should not be rendered on a counterclaim in the an- 


Demurrer Sustained’—a. In 


When the court has sustained a demurrer, 
final Judgment may be given for demurrant if the 
pleader has been given no leave to amend,* or has 
not sought leave,® 
ask leave,® or has failed or refused to amend,‘ or has 


unless given no opportunity to 


774, 273 SW 466; Wilson v. Com., 99 
Ky. 167. 35 SW 274, 18 Kyi Si. 
Me.—Furbish v. Robertson, 67 Me. 


3Dn 
ah eo v. Douglas, 60 Md. 
Miss.—Scharff v. Lisso, 63 Miss. 
Agnew v. McElroy, 18 Miss. 552, 


213; 
igus Ins: 


48 AmD 772. 
Nebr.—Old Line Bankerg’ 
Co. v. Witt, 92 Nebr. 743, 139 NW 641. 


Nev.— Keenan v. Keenan, 40 Nev. 
351 164 Push. 
N. C.—State v. Marietta, ete, R. 


Co., 108 N. C. 24, 12 SE. 1041. 

S. D.—Iowa. ete., Tel. Co. v. Scham- 
ber, 15 S. D. 588, 91 NW 78. 

Tex.—Texas Land, ete., Co. v. Win- 
ter, 93 Tex. 560, 57 SW 39; Hollis v. 
Border, 10», Vex 3601) (Cly burns vA 
Roundtree, (Civ. A.) 16 SW (2d) 561; 
Slaughter v. American Baptist Publi- 
cation Soc., (Civ. A.) 150 SW 224; 
Stringer v. Robertson, (Civ. A.) 140 
SW 502; Gaddis v. Western Union 
aa Co., oon, hex, Civ. Aarsol,=tT.S Ww: 

Va.—Morris v. Lyon, 84 Va. 331, 4 
SE 734. 

Wash.—State v. Thurston County 
Super. Ct., 62 Wash. 556, 114 P 427. 

Wis. —Wentworth v. Summit, 
Wis. 281, 19 NW 97. 

[a] Cross petition—wWhere no of- 
fer was made to file an amended cross 
petition, dismissal was proper. 
Stodghill v. Crafton, 209 Ky. 774, 273 
SW 466. 

6. Roberts v. Griffith Co., (Cal. A.) 
Patt (hel ety Oil 

7. Ala.—McMathen v. Western Un- 
ion Tel. Co., 209 Ala. 319, 96 S 265; 
Terry v. Allen, 132 Ala. 657, 32 S 664; 
Brown v. Commercial F. Ins. Co., 86 
Ala. 189, 5 S 500; Montgomery Tron 
Works v. Dorman, 78 Ala. 218. 

Cal.—Bailes v. Keck, 200 Cal. 697, 
204 -P 573,051 Ad 930. 

Colo.—Johnson v. J. R. Watkins 
Medical Co., 66 Colo. 458, 182 P 879. 

Ga.—Kumpe v. Hudgins, 39 Ga. A. 
788, 149 SE 56; Griffin Fuel Supply 
Co. v. Automobile Ins. Co., 37 Ga. 
A. 208, 139 SE 367; Brockman Ve 
Rhodes, 33°Ga. A. 435, 127 SE 153; 
Dellinger v. Elm City Cotton Mills, 
29> Ga. A. 127,113 SEP W027 “Pasco 
Flour Mills Co. v. City Supply Co.,, 23 
Ga. A. 95, 97 SE 558; Miller v. South- 
ern: R. Co., 21, Ga. IN 367, 94 SE 619; 
Ocilla Southern R. Go. v. McAllister, 
20 Ga. A. 400, 93 SE 26; Flint River, 
ete., R. Co. v. Sanders, 18 Ga. A. 766, 
90 SE 655; John Church Co. vy. 4tna 
Indemn. Co., 13 Ga. A. 826, 80 SB 
1093; Wood v. Southern Trust Co., 
12 Ga. A, 155, 76 SE 991. 
a meat v. Johnson, 215 Ill. A. 

Ind.—Bettenbrock v. Miller, 185 Ind. 
600, 112 NE 771; Hill v. Chicago, etc., 
Ri ‘Co., OP Indss AL238 31) iN Bosal: 
Williams v. Wood, 60 Ind. A. 69, 107 
NE 683. 

lowa.—Wapello State Sav. Bank v. 
Colton, 143 Iowa 359, 122 NW 149. 

Ky.—Hunt v. Simpson, 222 Ky. 705, 
2 SW (2d) 376; Cromwell v. Stevens, 
212 Ky. 209, 278 SW 555; Shadoan v. 
Hutchinson, 206 Ky. 249, 267 SW 150; 
Shelby v. Shelby, 194 Ky. 141, 238 
SW 371. 
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amended without meeting the objection raised by the 
Where leave should be given,® a peremp- 
tory dismissal on sustaining the demurrer is im- 
Where a statute provides for final judg- 
ment on sustaining a demurrer to the subsequent 
amendment of a pleading after one or more amend- 
ments and the original pleading have likewise been 
successfully demurred to,+! it is proper under such 
cireumstanees to render judgment;1? but such a stat- 
ute has no application where the subsequent amend- 
ment is insufficient on demurrer but the original and 
first amended pleadings were amended voluntarily,?? 
successive adjudications being necessary.+* 
judgment should not be rendered as if there had been 
A final judgment for defend- 
ant on a demurrer to the complaint is a final deter- - 
mination of the action and no trial of the issues can 
be had until such judgment is set aside.t® 


demurrer. ® 


proper.?° 


a trial on the merits.!5 


Miss.—Washington. vy. McCaughan, 
84 Miss. 304. 

Mo.—Terry v. Michalak, 319 Mo. 
290, 3 SW (2d) 701; Comstock v. Da- 
vis, 51 Mo. 569; Bobb v. Woodward, 
42 Mo. 482. 

Okl.—Battle v. Epperson, 135 Okl. 
27, 274 P17; Cates v. Miles, 67 OKl. 
192, 169. *P 888: State v. Martin, 62 
OKI. 295, 162.P 1088. 

Porto Rico.—Velez v. Velez, 23 Por- 
to Rico, 572) 574: Leit Cye];* Lamb. v. 
Hermanos,,17 Porto Rico 291; Capo 
v. Capo, 17 Porto Rico 241, 243° [cit 
Cye]; Vega v. Rodriguez, 17 Porto 
Rico _237; Cintr6n v. Figueroa, 13 
Porto Rico 323. 

Tex.—Texas Land, ete., Co..v. Win- 
ter, 93 Tex. 560, 57 SW 39; Rogers 
Ve Daye (Civ? AY) 20-SW (ay 104; 
Moye v. Houston Oil Co., (Civ. A.) 
260 SW 294: United Benev. Soc. v. 
Shepherd, (Civ. A.) 66 SW 577. 

Va.—Morris v. Lyon, 84 Va. 381, 
4 SE 734. 

Wash.—Johnson v. Seattle Electric 
Con oo Washes 2d 8 bee 10d: 

Wyo.—P. L. Turner Real Est. Co. 
v. Anson, 22 Wyo. 383, 142 P 1052. 

[a] Judgement on the merits 
should not be rendered on plaintiff 
failing to avail himself of leave to 
file an amended complaint, where the 
demurrer was sustained on the 
ground of the omission in the com- 
plaint of an essential allegation of 
fact, which could be supplied by 
amendment. Pollak v. Dodge Mfg. 
Co., 81 Mise. 216, 142 NYS 495 [mod 
80 Misc. 182, 141 NYS 1104]. 

{b] On election to stand on plead- 
ing, and refusal to amend (1) judg- 
ment must.be given for demurrant. 
Davis v. St. Louis, etc., R. Co. Receiv- 
ers, 117 Ark. 3938, 174 SW 1196; Aal- 
wyn v. Cobe, 168 Cal. 165, 142 P 79 
(pleader must stand by pleading as 
against general and special grounds 
‘of demurrer); Weiss v. Binnian, 178 
Tll. 241, 52° NE 969; Comstock v. Da- 
vis, 51 Mo. 569; Nielsen v. Merchants’ 


Mut. Ins. Assoc., 26 S. D. 405, 128 
NW 491; .Iowa, etc., Tel. Co. v. 
Schamber, 15 S. D. 588, 91 NW 78 


(failure to ask leave will be consid- 
ered an election); Tackett v. Middle- 
ton, (Tex. Commn. A.) 280 SW 563, 
44 ALR 1134 [rev (Civ. A.) 271 SW 
302]; Anderson: v. Nichols, 93 Vt. 
262, 107 A 116. (2) From this judg- 
ment an appeal may be taken. Davis 
v. St. Louis, ete., R. Co. Receivers, 117 
Ark. 393; 174..SW 1196; Home Sav. 
Bank v. Kelley, 205 Iowa 514, 218 
NW 288. See also Barrett v. Mar- 
schak, 204 Ill. A. 179. (38) If there 
is a general issue on file, the elec- 
tion of plaintiff to stand on his over- 
ruled demurrer to a special plea is a 
confession of the general issue and 
warrants a judgment against him. 
Andrews v. Hall, 132 Ala. 320, 31 S$ 


56. 
[ec] If a demurrer is sustained on 


PLEADING 


dered.!* 


ties.2° 


The 


one ground and plaintiff declines to 
amend, it is sufficient to warrant a 
judgment, although it be overruled as 
to other grounds. Terry v. Allen, 132 
Ala. 657, 32 S 664. 

{d] Where demurrer is sustained 
for misjoinder of causes of action, 
complaint cannot be dismissed be- 
cause plaintiff does not amend, strik- 
ing out of one action being equivalent 
to amendment. Start v. Heinzerling, 
21° Cals Ao V4); Lao P?50 

[e] Where demurrers are sus- 
tained to replications limited to cer- 
tain pleas, leaving other pleas not re- 
plied to which set up a complete de- 
fe1use to the action, and plaintiff de- 
elines to plead further and suffers 
judgment to g6 against him, such 
judgment will be referred to the suf- 
ficient pleas and the case will not be 
reversed for the ruling upon the suf- 
ficiency of such replication. Tobias 
v. Josiah Morris Co., 132 Ala. 267, 31 


8. Fla.—Farnell v. Farquhar Mach. 
Co., 94 Fla. 887, 114 S 506; Hooker 
v. Forrester, 53 Fla. 392, 43 § 241. 

Ga.—Lavenden v. Haseman, 157 Ga. 
275, 121 SE 646; Beermann v. Econo- 
my Laundry Co., 153 Ga. 21, 111 SE 
399; Speer v. Alexander, 149 Ga. 765, 
102 SE 150; Collins v. Myers, 28 Ga. 
A. 457, 111 SE 686;. Scott v. Wells, 
23 Ga. A. 720, 99 SE 315. 

Miss.—Harrison  v. 13 
Miss. 301. 

Mo.—Glendale Lumber Co. v. Beek- 
man Lumber Co., 152 Mo. A. 386, 133 
SW 384. 

Oh.—Dawson v. Mighton, 4 Oh. Dec. 
(Reprint) 204, 1 ClevLRep a1 5: 


Balfour, 


Pa.—In re Havir, 283 Pa. 292, 129 
A 101. 
[a] Rule applied.—(1) Judgment 


may be entered when the amendment 
merely reiterates the same matters 
already held bad (Farnell v. Farqu- 
har Mach. Co., 94 Fla. 887, 114 S 506), 
(2) or where the only amendment 
offered relates to other matters than 
those objected to (Beermann vy. Econ- 
omy Laundry Co., 153 Ga. 21, 111 SE 
399). (3) No amendment of the 
prayer will make a_petition good 
which has been held bad on general 
demurrer. Dawson v. Mighton, 4 Oh. 
Dec. (Reprint) 204, 1 ClevLRep 115. 

[b] After one judgment of re- 
spondeat ouster upon sustaining a de- 
murrer to a plea in bar, a like judg- 
ment cannot be properly rendered on 
sustaining a demurrer to a second 
plea in bar filed in pursuance of the 


first judgment. Davis v. Singleton, 
3 Miss. 673. 
[c] Effect of judgment after 


amendment is to determine that the 
amendment did not meet the objec- 
tion. Glendale Lumber Co. v. Beek- 
man Lumber Co., 152 Mo. A. 386, 133 
SW 384 [op. adopted 160 Mo. A. 623, 
140 SW 1194] (judgment on demur- 
rer after amendment of petition and 


Notice and presence of party. 
to amend has been had,?° notice need not be given 
before judgment of dismissal,?? and the presence of 
plaintiff and counsel is not necessary.?? 

Notice of motion for judgment is not necessary.”* 

[§ 574] b. On Expiration of Time for Amending. 
When the court has allowed a certain time in which 
to amend a pleading demurred to,?* judgment may be 
rendered if, on expiration of that time, no amend- 
ment has been made,?° except where the time has 
been extended;?° but it is error to give final judg- 


[$§ 573-574 


If there are several demurrers pending, the judg- 
ment should specify on which demurrer it is ren- 


Nonsuit. The court has no power to order a. non- 
suit on sustaining a demurrer,!® unless final judg- 
ment would embarrass a future suit by other par- 


Where ample time 


announcement of intention to stand 
thereon). 

9. See supra § 563. 

10. Harper v. Sloan, 177 Cal. 174, 
169 P 1048, 181 P 775; McSwain v. 
Edge, 6 Ga. A. 9, 64 SE 116. 

11. See statutory provisions. 


12. Bryan v. Louisville, ete, R. 
Coy, 1292" Mo.-"535, ° 238" SWwW448428 
ALR 537; Tapana v. Shaffray, 97 Mo. 


A. 337, 71 SW 119. 

13. Tupelo Bank vy. 
Mo. A. 152,-281 SW 110. 

[a] Demurrer confessed is not de- 
murrer “sustained” within the stat- 
ute providing that, where a second 
demurrer is sustained to a plea, final 
judgment should be entered. State v. 
Morgan, 59 Miss. 349. 

14. State v. Grimm, 197 Mo. A. 566, 
196 SW 1019. 

15. Jellico v. Bailie, 130 Ga. 447, 
60 SE 998; Cavenaugh v. Jarman, 164 
N. C. 372, 79 SE 673; Jewell v. Hart, 
(Tex. Civ. A.) 244 SW 827. 

[a] Judgment of dismissal.—The 
judgment rendered on sustained ex- 
ceptions to the petition which plain- 
tiff declined to amend should not be 
that plaintiff go hence without day, 
which implies trial on the merits, but 
should be a dismissal of the case. 
Strictland v. Higginbotham Bros. & 
Co., (Tex. Civ. A.) 220 SW 433. 

16. Martindale v. Battey, 73 Kan. 
92, 84 P 527; Plunkett v. Hamnett, 
51 Pa. Super. 98 

17. Johnson v. Wright, 221 Ill. A. 
6 (where the language of the judg- 
ment order related to a demurrer to 
a single replication, and only one of 
the demurrers was to a single repli- 
cation, order will be held to be ap- 
plied to it). 

18. Comstock v. Davis, 51 Mo. 569. 
But see supra note 4 [e] (2). 

19. Randolph Dist. Prob. Ct. v. 
Brainard, 48 Vt. 620. 

20. Expiration of time for amend- 
ing see infra § 574. 


Stonum, 220 


21. Ripley v. Eady, 106 Ga. 422, 32 
SE 343. 
[a] . Notice to counsel before ren- 


dering judgment.—Where a decision 
is rendered after the hearing of a de- 
murrer, the court need not notify 
counsel before rendering judgment. 
Morrison-Trammell Brick Co. v. Mec- 
Williams, 127 Ga. 159, 56 SE 306. 

22. Lamar, ete. Drug Co. v. Al- 
bany First Nat. Bank, 127 Ga. 448, 56 
SE 486. 

23. See Vega v. Rodriguez, 17 Por- 
to Rico 237 (notice to adverse party 
not required). 

24. See supra § 564. 

25. Driskal v. Mutual Ben. L. Ins. 
Co., 144 Ga. 534, 87 SE 668; Hall v. 


Massachusetts Protective Assoc. 34 
Ga. A. 39, 128 SE 218. 
26. Lovelace v. Browne, 126 Ga. 


802, 55 SE 1041. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 574-576] 


ment on the demurrer before the expiration of that 


time,?7 unless there is a waiver.?® 


time has been extended by stipulation, judgment will 
be rendered on failure to amend,within the extended 
If an amendment which is offered within 
the time allowed fails to meet the objections, and no 
other amendment is offered within that time, the 
court may dismiss the case.*° If the order sustaining 
a demurrer provides that on failure to amend within 
a certain specified time the suit shall stand dismissed, 
the expiration of the time without amendment 


period.?° 


automatically dismisses the suit.?4 
[§ 575] 3. After Demurrer 


27. Elwell v. Johnson, 74 N. Y. 
80; Morgan v. Leland, 1 CodeRep (N. 
Y.) 123; Sawyer v. Farmers’, etc., 
Bank, 7 Wis. 386. 

a3 Aina: ins: “Co., vi. Swilt; 12 
Minn. 437. 

[a] What constitutes waiver.— 
Where leave to amend is granted on 
sustaining a demurrer, judgment may 
be entered before the expiration of 
the time allowed to amend where the 
pleader’s attorney informed the attor- 
ney of the opposing party that he did 
not wish to amend and asked him to 


enter judgment. Attna Ins. Co. v. 
Swift, 12 Minn. 437. 

29. Wiggins Co., Inc. v. Fleming, 
123 Or. 644, 263 P° 390. 

30. Speer v. Alexander, 149 Ga. |! 


765, 102 SE 150; Collins v. Myers, 28 
Gag As (45%, -l11ie SE 6863. ; Scott »v. 
Wells, 23 Ga. A, 720, 99 SH. 315; 
Thomas v. Georgia R., etc., Co., 23 
Ga. A. 428, 98 SE 360. 

31. Clark v. Ganson, 144 Ga. 544, 
87 SE 670; Pratt v. Gibson, 96 Ga. 
807, 23 SE 839; Kumpe v. Hudgins, 39 
Ga. A. 788, 149 SE 56. 

[a] In New York interlocutory 
judgment, sustaining a demurrer to 
a complaint, may properly direct a 
dismissal of the complaint “on the 
merits” if plaintiff fails to file and 
serve an amended complaint and pay 
costs within twenty days. Hommert 
v. Gleason, 14 NYS 568. 

32. Ark.—Deloach v. Neal, 5 Ark. 
2438. 

Cal.—Edwards v. Hellings, 103 Cal. 
204, 37 P 218; Seale v. McLaughlin, 
28 Cal. 668. 

Fla.—Archer v. Brown, 1 Fla. 219. 

Ill.—Wende v. Chicago City R. Co., 
271 Ill. 437, 111 NE 275, AnnCas1918A 
222 [rev 192 Ill. A. 164]; Peo. v. Bug 
River Special Drain. Dist. Comrs., 189 
Ill. 55, 59 NE 605; Bissell v. Kanka- 
kee, 64 Ill, 249, 21 AmR 554; Keeler 
v. Campbell, 24 Ill. 287; McCormick 
v. Tate, 20 Ill. 334; Weatherford v. 
Wilson, 3 Ill. 253; Godfrey v. Buck- 
master, 2 Ill. 447; La Monte v. Kent, 
163 Ll. A. 1 [certiorari den 253 Ill. 
230, 97 NE 387]; Adams vy. Bruner, 
152: 21), A. 123. 

Ind.—Weil v. Connecticut F. Ins. 
Co., 79 Ind. A. 421, 138 NE 696. 

Iowa.—Shaffer v. Marshall, 206 
Iowa 336, 218 NW 292; Breen v. Great 
Western Acc. Ins. Co., 190 Iowa 1172, 
179 NW 931; Minear v. Hogg, 94 Iowa 
641, 63 NW 444; Brown v. Mallory, 26 
Iowa 469; Simeral v. Dubuque Mut. 
F. Ins, Co., 18 Iowa 319; Bridgman 
v. Wilcut, 4 Greene 563; Cameron v. 
Boyle, 2 Greene 154. 

Ky.—Bullock v. Graham, 87 Ky. 120, 
7 SW 889, 9 Kyl 1004; Patrick v. 
Conrad, 3 A. K. Marsh. 612; Bell v. 
Morehead, 3 A. K. Marsh. 158. 

Mich. — Boyer v. Sowles, 109 Mich. 
481, 67 NW 530. 

im .—Daniels vy. Bradley, 4 Minn. 


Overruled. 
judgment may be rendered on overruling a demurrer 
if demurrant fails or refuses to plead over,*? or does 
not do so within the time allowed,?® or is not given,*# 
or does not request,?® leave where this is necessary.?° 
Where demurrant has the right by statute or other- 
wise to plead over after his demurrer is overruled,?? 


PLEADING 


If the allotted 


merits.?® 


may be filed.#+ 
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final judgment should not be entered against him im- 
mediately upon overruling the demurrer.*® 
ruling a demurrer, where demurrant declines to plead 
further, a judgment entered against him is on the 
After overruling a demurrer to an answer, 
it is then improper to render judgment against de- 
fendant notwithstanding his answer.*° 
ment has been rendered on refusal to plead over, the 
judgment must be set aside before a further pleading 


On over- 


Where judg- 


When demurrer and answer are filed, the answer 


not waiving the demurrer,*? the court may, on over- 


Final 


swer.*3 


Mo.—Henley v. Henley, 93 Mo. 95, 5 
SW _ 701; Marshall v. Platte County, 
12 Mo. 88. 

Nebr.—Brown v. Houghton, 2 Nebr. 
ee) 425, 89 NW 251. 

Y.—Hull v. Hull, 225 N. Y. 342, 
122 NE 252; Whiting v. New York, 37 
ING Ye6005 "Peters v. Needham Piano, 
etc. /Co., 124 App. Div. 749, 109 NYS 
572; National Contracting Co. v. Hud- 
son River Water Power Co., 110 App. 
ae: 1335 940 IN YiS925e don Nw Civ Proce 

Okl.—Potter v. Hall, 11 Okl. 173, 65 
P 841; Logan County v. Harvey, 6 
Okl. 629, 52 P 402. 

Or.—Columbia River Co. v. Smith, 


PSsnOr wile 62 P88, loss, 309: 


Porto Rico.—Pescay v. Fernandez, 
28 Porto Rico 741. 

S. C.—Ellison y. Aiken, 44 8. C. L. 
Ade. Moore v. Burbage, 27 S. C. L. 

Tenn.—Cowan v. Donaldson, 95 
Tenn. 322, 32 SW 457. 
526; 


State v. Williams, 8 Tex. 255; 


Cooke v. Crawford, 1 Tex. 9, 46 AmD ]| 


3. 

Va.—Maggort  v. 
Leigh (35 Va.) 532. 

fa] In Maine (1) the right to 
plead over being dependent on the fil- 
ing of the demurrer at the first term, 
on overruling a demurrer not filed at 
the first term without leave to plead 


Hansbarger, 8 


over, judgment should be given 
against demurrant (Clark v. Boyd, 
119 Me. 530, 112, A. 345; -Palmer. v. 


Blaine, 116 Me. 524, 102 A 291; Erye- 
burg v. Brownfield, 68 Me. 145), (2) 
unless otherwise stipulated at. the 
time of filing the demurrer (Fox v. 
Bennett, 84 Me. 338, 24 A 878)., 

[b] Election to stand by demur- 
rer.—(1) Judgment should be ren- 
dered against demurrant when he 
elects to stand by his demurrer after 
it has been overruled. Guest Piano 
Co. v. Ricker, 274 Ill. 448, 113 NE 
717; Wende v. Chicago City R. Co., 
271 Ill. 437, 111 NE 275, AnnCas1918A 
222 [rev 192 DLS RAG 164] (demurrer 
to plea to one count of declaration) ; 
Breen v. Great Western Acc. Ins. Co., 
190 Iowa 1172, 179 NW 931; Clarke 
Vv. Russellville, 202 Ky. 794, 261 SW 
265; Muscovalley v. Davis, 194 Ky. 
178, 240 SW 1059; Boyer v. Sowles, 
109 Mich. 481, 67 NW 530. (2) Such 
an election is equivalent to a refusal 
to plead over. McCormick v. Tate, 
20 Ill. 334; Marshall v. Platte Coun- 
ty, 12 Mo. 88 (failure to ask leave is 
considered as election to stand by de- 
murrer); Gammon v. Bunnell, 22 
Utah 421, 64 P 958. (3) But the mere 
fact that defendants’ answer con- 
tained only demurrers and a motion 
to dismiss did not justify the conclu- 
sion that it was their intention not 
to answer to the merits in case the 
law questions raised should be de- 
cided against them. Timmons v. 


Tex.—Caruthers v. Slaughter, 2 SW 


ruling the demurrer, refuse to give judgment for 
plaintiff and order a trial on the merits on the an- 


[§ 576] 4. Where There are Issues of Law and 
Fact. Where issues of fact as well as law are raised, 
final judgment on disposing of the demurrer should 
not be rendered until the former are tried,** unless 


Wright, 22 Ariz. 135, 195 P 100. (4) 
Election to stand by an overruled de- 
murrer addressed to one defense of 
answer is not a waiver of the right 
to a trial on the issues raised by the 
defenses not demurred to. Turner v. 
Woodruff, 192 Iowa 848, 185 NW 910. 
[c] Necessity for formal judgment 
of respondeat ouster is superseded by 
the express declaration of demurrant 
that he would abide by his demur- 
rer, and a final judgment is proper. 
Smithiv. Harris: 2 Vile 462: 
Judgment by default on failure to 


plead over see Judgments 379 text 
and notes 40-45. 
33. Cameron v. Boyle, 2 Greene 


(Iowa) 154; Lansdowne Borough vy. 
Hartel, 48 Pa. Super. 430. 


34. Tefft v. McNoah, 9 Mich. 201; 
.Bridgeman Bros. Co. v. Swing, 205 Pa. 
479, 55 A 26 

35. Webb v. Biles, 27. Obs Anploit, 
161 NE 218 [aff 118 Oh., St. 346, 161 
NE 49]. 

36. See supra §$§ ponte 568. 


37. See supra § 5 

38. Chicago, etc., oy “Co. v. Adams, 
L2 Ind. SAW 317, 39 NE 877;. Kearnes v. 
Gray, 173 N. C. 555, 92. SE 606, 

[a] Motion for judgment on the 
pleading's is properly overruled where 
demurrant has a right to plead over. 
Pree: Ne, Cross; 181-4111. -31,.54 .NE 


oe Steinhauer v. Colmar, 11 Colo. 
A. 494, 55 P 291; Farmers Warehouse 
Co. v. Milledgeville First Nat. Bank, 
152 Ga. 262, 109 SE 900. 


40. Bond v. Logan, 55 SW 888, 22 
Kyda (3: 

41. Pescay v. Fernandez, 28 Porto 
Rico 741. 

42. See supra §§ 518, 554. 

43. Hobson vy. Stieries. 163 Mass. 


402, 40 NE 189. 

44, U. S.—Block v. St. Louis, etc., 
R. Co., 280 Fed. 113; 144 CCA 411. 

Ark.—State v. Crow, 11 Ark. 642. 

Colo.—Edward Malley Co. v. Lon- 
doner, 41 Colo. 436, 93 P 488. 

D. C.—Clark v. Mutual Reserve L. 
Ins. Co., 23 App. 546. 

Ill.—Riley v. Loughrey, 22 Ill. 97; 
Bell v. Sheldon, 12 Ill. 372; Merri- 
weather v. Gregory, 3 Ill. 50; Alton 
First Trust, ete., Bank vy. Aldinger, 
226 Ill. A. 128; Merker v. Belleville 
Distillery Co., 122. Tl. A: 326. 

Ind.—Seits v. Sinel, 62 Ind. 253; 
Cook v. Brown, 6 Blackf. 220; Fitch 
y. Dunn, 3 Blackf., 142; Patterson v. 
Salmon, 8 Blackf. 131; Hanna v. Ew- 
ing, 3 Blackf. 34. 

Ind. T.—Madden v. Anderson, 5 Ind. 
T. 552, 82 SW 904. 

Ky.—Smith v. Coleman, 1 Bibb 488. 

Me.—Corthell vy. Holmes, 87 Me. 24, 
32 A 715; Nye v. Spencer, 41 Me. 272. 

Mass.—Marsch v. Southern New 
England R. Corp., 235 Mass. 304, 126 
NE 519; Hobson v. Satterlee, 163 
Mass. 402, 40 NE 189. 

Mo.—State v. Gaither, 1 Mo. 501. 
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it appears, upon the whole, that plaintiff has no cause 
of action or defendant no defense,*> as where a de- 
murrer is overruled to a plea in bar going to the whole 
action.*® But as a demurrer to a plea of the general 
issue will not reach the brief statement filed there- 
with, if the brief statement alleges a valid defense 
plaintiff is not entitled to judgment.** 

[§ 577] 5. Where There Are Several Counts or 
Defenses. Judgment may go against a plaintiff on 
one count and in his favor on another,**® and on sus- 
taining a demurrer to some counts of a declaration 
defendant is, strictly speaking, entitled to judgment 
on the defective counts,*? but the usual practice is to 
‘strike out the defective counts®® unless defendant in- 
sists on Judgment.*! If, on striking a paragraph of a 
petition on sustaining a demurrer, the cause of ac- 
tion is not thereby destroyed, judgment should not 
be rendered dismissing the petition.°? In no ease 
should judgment go against plaintiff on the whole 
declaration when one or more counts are good,**? un- 
less plaintiff declines to proceed further in the 
eause.>* Judgment cannot be rendered against a de- 


fendant on a count to which his demurrer has been 
N. Y.—Brown v. Utopia Land Co.,|5 SW 701. 
TSM AD Due sD lvcurs G4 sm eho nN, Yi9 000); 
CG#§sterreiches v. Jones, 45 Hun 246, 10 
NYSt 356, 13 NYCivProc 98; 
ing v. Hauselt, 9 Hun 633. 


HowPr 79. 
Buck- 46. 
COIS way 
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vent 1t.58 


N. Y.—Wightman y. Shankland, 18 59. 


Ferguson y. Meredith, 1 Wall. 
17 io? ed, “664 


[§§ 576-578 


sustained;** nor on the other hand, will plaintiff be 
entitled to judgment where his demurrer to one de- 
fense is sustained, if another defense is good.°® If 
any one plea in bar is held valid on demurrer judg- 
ment must go for defendant, although demurrers are 
sustained to other pleas,°? unless plaintiff tenders a 
sufficient replication or there is something else to pre- 
The effect of sustaining a demurrer to part 
of a pleading being to eliminate the matter demurred 
to,°® no decree can be rendered in reference thereto.°° 
A petition may be dismissed without decision on a 
general demurrer where special demurrers attacking 
each item of damages claimed have been sustained.®? 
[§ 578] 6. Where There Are Several Parties. 
Judgment on a demurrer should be given for or 
against all the parties who join in it,®? which may be 
done without affecting the rights or liabilities of the 
parties who did not demur,°? as, where a demurrer of 
one defendant is sustained, judgment should not be 
given in favor of all the defendants, but the suit 
should be left pending as to them,®® although if one 
defendant raises an objection which goes to the right 
to recover and not merely a personal matter of dis- 
(Ky.) 441. 
See supra § 560. 
60. Ansley v. Ansley, 154 Ga. 357, 


114 SE 182. 
Ward v. 61. Brockman v. Rhodes, 33 Ga. A. 


Or.—Mael v. Stutsman, 60 Or. 66, 
TT ee OSs: 

Pa.—American Surety Co. v. Mc- 
Spadden, 5 Pa. Dist. & Co. 20. 

Tex.—Oak Cliff Ice Delivery Co. v. 
Peterson, (Civ. A.) 300 SW 107. 

Va.—Deckert v. Chesapeake West- 
ern Co., 101 Va. 804, 45 SE 799; Wal- 
ler v. Ellis, 2 Munf. (16 Va.) 88. 

Ont.—Boulton yv. Hugel, 35 U. C. Q. 
B. 402. 

{aj] Thus, where the court over- 
ruled a demurrer to a complaint, and 
defendant then answered by general 
denial, the court could not then dis- 
miss the complaint, but must proceed 
to trial. Northern Indiana, etc., Tel., 
etc., Co. v. People’s Mut. Tel. Co., 187 
Ind. 486, 119 NE 212. 

[b] Where an answer does not go 
in bar of the whole cause of action, 
it is error to give fina] judgment for 
defendant upon overruling a demur- 
rer thereto. Brevoort v. Brevoort, 40 
Nee pp uper: 211% 

{c] Where a demurrer is sustained 
to one of several counts in the dec- 
laration but there remains’. other 
counts held good on a former demur- 
rer to which defendants had pleaded 
and on which plea issue had been 
joined, judgment against plaintiff in 
bar of the action cannot be rendered 
on sustaining the demurrer. Merker 
Pee Distillery Co., 122 Ill. A. 
326. 

[d] But where a demurrer to a 
plea which is a complete answer to 
the declaration is overruled and de- 
murrant elects to stand on the demur- 
rer, the other party is entitled to 
judgment notwithstanding there are 
also issues of fact raised. Peo. v. 
Bug River Special Drain. Dist., 189 
TSS; 59 NE 605. 

45. . S.—Ferguson v. Meredith, 
1 Wall. 25, 17 L. ed. 604. 

D. C.—Clark v. Mutual Reserve L. 
Ins. Co., 23 App. 546. 

Ill.— Weiss v. Binnian, 178 Ill. 241, 
52 NE 969; Ward v. Stout, 32 Ill. 399; 
Fowler v. Cohen, 212 Ill. A. 317; Pike 
County v. Cadwell, 78 Ill. A. 201. 
ge Be Talbott v. Armstrong, 14 Ind. 

La.—Waterhouse vy. Star Land Co., 
IB ey Aber A 1a sp Bia 

Md.—Thompson v. State, 4 Gill 163; 
O’Brien v. Hardy, 3 Harr. & J. 434. 

at cae v. Nash, 31 Miss. 
361. 

Mo.—Henley v. Henley, 93 Mo. 95, 


Stout, 32 Ill. 399; Pike County v. Cad- 
well, 78 Ill. A. 201; Williams v. Wat- 
ters, 97 Md. 113, 54 A 767; 
Vv.) Hardy, )o arr: cS. (Ma) 432 
47. Moore v. Knowles, 65 Me. 493. 
48. Ala.—Montgomery Iron Works 
v. Dorman, 78 Ala. 218. 
Cal.—Barber v. Cazalis, 30 Cal. 92. 
Fla.—Seaboard Air Line R. Co. v. 
Allen, 82 Fla. 191, 89 S 555. 
Ill.— Powell v. Kempton, 231 Ill. A. 


380. 
gan ices v. Coleman, 18 Miss. 
aq nes Lewis v. Alexander, 51 Tex. 


49. Wapello State Sav. Bank v. 
Colton, 143 Iowa 359, 122 NW 149; 
Riddell v. Douglas, 60 Md. 337. 

50. Alford v. Davis, 21 Ga. A. 820, 
95 SE ee Riddell v. Douglas, 60 


51.. Riddell v. Douglas, supra. 

52. Alford v. Davis, 21 Ga. A. 820, 
952 SH Sis: 

53. Powell v. Kempton, 231 Ill. A. 
380; Brockmeyer v. Sanitary Dist., 


118 Ill. A. 49; Deut v. Coleman, 18 
api 83; Lewis v. Alexander, 51 Tex. 


[a] When sustaining a demurrer 
to one or more special counts of a dec- 
laration which contains several com- 
mon counts, judgment should not be 
entered against plaintiff on refusal 
to amend the special counts, until the 
common counts are withdrawn. Sea- 
board Air Line R. Co. v. Allen, 82 Fla. 
191; 39 (S555. 

54. Montgomery Iron Works v. 
Dorman, 78 Ala. 218; Bordages v. 
Burnett, (Tex. Civ. A.) 221 SW 326. 

55. Peninsular Stove Co. v. Ellis, 
20 Ind. A, 291, 51 NE 105. 

56. Youdall v. Kaufman, 55 Cal. A. 
363, 203 P 448; Moore v. Knowles, 65 
Me. 493. 


57. Ill.—Peo. v. Walker Opera 
House Co., 249 Ill. 106, 94 NE 159: 
Bissell v. Kankakee, 64 Ill. 249, 21 


AmR 554. See Rock Falls First Nat. 
Bank v. Deneen, 196 Ill. A. 427. 
Ind.—Culver v. Smart, Smith 50; 


Williams v. Wood, 60 Ind. A. 69, 107. 


NE 683. 
eer v. Clements, 

9, 216 SW 136. 

On.—Canton Bd. of Education vy. 
Walker, 71 Oh. St. 169, 72 NE 898. 
, rip etree nar v. Wistar, 92 Pa. 
04. 

58. Gearhart v. Olmstead, 7 Dana 


186 Ky. 


O’Brien }. 


435, 127 SH 153. 

62. Ark.—Dyal v. Hays, 12 SW 874. 

Cal.—Williamson v. Joyce, 140 Cal. 
669, 74 P 290. 

Ga.—Ryle vy. Central of Georgia R. 
Co., 30 Ga. A. 737, 119 SE 342. 


eer v. Chicago, 204 Ill. A. 
oO. 
Fogg aS v. Barron, 5 Blackf. 
Ky.—Russell v. Meyers, 202 Ky. 
593, 260 SW 377. 
-7 Miss Kirk v. Seawell, 10 Miss. 
Mo. —Norton vy. St. Louis, 97 Mo. 
Soe SWeesta. 
N. C.—Murchison Nat. Bank v. 


Clark, 192 .N. C. 403, 135°SH 123. 

63. Ark.—Dyal v. Hays, 12 SW 874. 

Cal.—Williamson v. Joyce, 140 Cal. 
669, 74 P 290. 

Ga.—Carr v. Witt, 187 Ga. 373, 73 
SE 668; Ryle v. Central of Georgia 
R. Co., 30 Ga. A. 737, 119 SE 342. 

Ky.—Russell v. Meyers, 202 Ky. 
593, 260 SW 377. 

Miss.—Kirk v. Seawell, 10 Miss. 571. 

Mo.—Norton y. St. Louis, 97 Mo. 
537, 11 SW 242. 

N. C.—Murchison Nat. Bank v. 
Clark, 192 N. C. 403, 185 SE 123. 
175ee also Ladle v. Chicago, 204 Ill. A. 

{a] Where only part of defendants 
demur, the complaint should not be 
dismissed as to the defendants who do 
not demur, although it fails to state 
a cause of action against any of the 
defendants. Sapp v. Williamson, 128 
Ga. 743, 58 SE 447. 

[b] Lack of jurisdiction.—W here 
it appears that an alleged cause of 
action against one of two defendants 
was beyond the court’s jurisdiction, 
the suit will be dismissed on demur- 
rer as _ to the latter defendant, and 
allowed to proceed against the other. 
Ryle v. Central of Georgia R. Co., 30 
Ga. A. 737, 119 SE 342. 

64 Cal.— Farwell v. Jackson, 28 
Cal. 105. 

Ga.—Sapp v. Williamson, 128 Ga. 
743, 58 SE 447; Byrom vy. Gunn, 111 
Ga. 805, 35 SE 649. ; 

Ky.—Russell v. Meyers, 202 Ky. 
593, 260 SW 377. 

Mo.—National Ins. Co. v. Bowman, 
60 Mo. 252. 

N. C.—Murchison Nat. Bank v. 
Clark, 192 N. C. 403, 135 SE 123. 

on Dyal v. Hays, (Ark.) 12 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note rumber.. 
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charge, the judgment will inure to the benefit of all 
the defendants.°® If a complaint is held insufficient 
as to certain defendants, final judgment may be given 
in their favor where plaintiff fails to amend.*7 

Where there are several counts, if one count is 
good as against all the defendants, judgment should 
not be given in favor of one defendant who success- 
fully demurs to another count.®§ 

If defendants may be sued jointly and severally, 
on demurrer the suit may be dismissed as to one, 
while the demurrer is overruled as to the other.®® 

[§ 579] 7. Assessment of Damages. Judgment in 
chief for plaintiff should not be entered without as- 
sessing the damages by a jury of inquiry or other 
proper proceeding,’® except where the action is 
brought for a liquidated sum.7!— And where the dam- 
ages have already been determined on an issue of fact 
raised, no further hearing on the question of dam- 


PLEADING 


[49 C.J.] 465 


ages is proper after demurrer.*? Judgment on a 
bond given to obtain a restraining order is properly 
entered on dismissal on demurrer of a petition to en- 
join enforcement of a judgment.7* Where a defense 
is alleged as to the damages, the court should not, by 
its judgment on the demurrer, assess damages with- 
out a hearing.*4 Where by statute allegations of the 
amount of damages are not to be taken as true be- 
cause not controverted,’® the court cannot award 
damages without proof.7® In some jurisdictions it 
has been held that the clerk may assess the dam- 
ages.77 It is improper to give judgment for an 
amount in excess of that claimed’® or shown to be 
due.*® 

[§ 580] 8. Vacation of Judgment. In compliance 
with, and subject to, the general rules®® a judgment 
on demurrer, where proper grounds exist, may be va- 
cated with leave to amend or plead over.*! 


VIII. AMENDED, SUPPLEMENTAL, AND ADDITIONAL PLEADINGS AND REPLEADER 


[§ 581] A. Amended Pleadings 
“Amendment” Defined. The term 


Generally®2—1. 


“amendment” as 
Williams, 17 


Amendments—Continued: 


applied to” pleadings has been defined as the correc- 
tion of some error or mistake in a pleading already 


Amendments—Continued: 


66. Ark.—State v. 
Ark. 371. 

Ga.—McKinney v. Powell, 
422, 100 SE 875. 

Iowa.—Byington vy. Stone, 51 Iowa 
S12 ON W: 647. 

s. C.—Heape v. Berkeley County, 
S0ES+ C32) 61SH 208- 

Va.—Harrison v. Wallton, 95 Va. 
eet 30 SE 372, 64 AmSR 830, 41 LRA 

[a] In Louisiana defendant may 
call in his vendor in warranty, and 
may avail himself of exceptions tak- 
en by such vendor. Vascocu v. Smith, 
2 La. Ann. 828. 

67. Bobb v. Woodward, 42 Mo. 482. 

68. Eames v. Mayo, 93 Conn. 479, 
106 A 825. 

69. Dow v. Oroville, 22 Cal. A. 215, 
TB4MP OTOL. 

70. Kerr v. Force, 14 F. Cas. No. 
Gia0,e0 Craneh .Cir€."83"-Deem» ‘Vv. 
Crume, 46 Il]. 69; Herrington v. 
Stevens, 26 Ill. 298; South Ottawa v. 
Foster, 20 Ill. 296; Graham v. State, 
6 Blackf. (Ind.) 32; Jones v. State, 
5 Blackf. (Ind.) 492; Trimble v. State, 
4 Blackf. (Ind.) 42; McLott v. Savery, 
11 Iowa 323; Van v. Manning, Morr. 
(lowa) 491. 

71. Deem y. Crume, 46 Ill. 69; 
Vanhooser v. Logan, 4 Ill. 389, 38 
AmD 90. See Hayes Pump, etc., Co. 
v. Lott, 190 Ill. A. 538. 

72. Atwater v. Tupper, 45 Conn. 
144, 29 AmR 674. 

73. American Liberty F. Ins. Co. 
v. McGlothin, 163 Ga. 173, 140 SE 
354. 

74. Youdall v. Kaufman, 55 Cal. A. 
363, 203 P 448. 

75. See statutory provisions. 

76. Greer v. Strozier, 90 Ark. 158, 
118 SW 400; Greer v. Newbill, 89 
Ark. 509, 117 SW_531. 

77, Rives v. Kumler, 27 Ill. 291; 
Vanhooser v. Logan, 4 Ill. 389, 38 AmD 


78. Rives v. Kumler, 27 Ill. 291. 
79. Deane v. Echols, 2 App. (D. (O5)) 


80. See Judgments §§ 480-600. 

81. Bailes v. Keck, 200 Cal. 697, 
254 P 573, 51 ALR 930; Taylor State 
Bank v. Baumgartner, 27 N. D. 606, 
147 NW 385. 

[a] Affidavit accompanying mo- 
tion held insufficient.—Bailes v. Keck, 
200 Cal. 697, 254 P 573, 51 ALR 920. 

82. Cross references: 
Amendments in particular actions or 

proceedings see titles relating 

thereto. 
Amendments: 

After: 

Appeal or writ of error perfected 

see Appeal and Error § 1384. 


[49.C. J.—30] 


149 Ga. 


After—Continued: 

Change of venue see Venue [40 
CyeHsi. 

Demurrer sustained see supra §§ 
562-566. 

Removal of cause see Removal of 
Causes [34 Cye 1312]. 

As affecting: 

Admissibility of deposition pre- 
viously taken see Depositions 
Sei. 

Admissions in original pleadings 
see supra § 127. 

wet in civil actions see Arrest 

190. 


hie judgment see Judgments 


Jurisdictional amount see Courts 
§ 55; Federal Courts § 94. 

Notice of trial see Trial [38 Cyc 
1272 et seq]. 

Suspension of limitations by 
commencement of action see 
paiatious of Actions §§ 507-— 

Time during which notice of lis 
pendens is inoperative see Lis 
Pendens § 70. 

As effecting discharge of: 

Bail in civil actions see Bail §§ 
Sov ots 

Surety on forthcoming bord see 
Judgments § 726 

As part of record on appeal see 

Appeal and Error § 1725. 

wine parties see Parties §§ 468- 
Sea venue see Venue [40 Cyc 


In: 
Justice’s court see Justices of 
the Peace §§ 237-240. 
Lower court after judgment by 
appellate court see Appeal and 
P Hrror § 3274. 


Admiralty pleadings see Admiral- 
ty §§ 205-212. 

ann particulars see infra § 

Certiorari see Certiorari § 233. 

Equity pleadings see Equity §8§ 
618-657. 

Indictment and information see 
Indictments end Informations 
§§ 412-437. 


Thpyesl to conform to evidence, 
verdict, or judgment see Ap- 
peal and Error § 2640. 

oP ok see Appeal and Error § 

3 


Certiorari to review justice’s de- 
cision see Justices of the Peace 
§ 652. 

New trial see New Trial § 462. 


On—Continued 
Trial de novo on appeal see Ap- 
peal and Error § 2655. 
Trial de novo on appeal from 
justice of the peace see Jus- 
tices of the Peace §§ 544-564. 
Substituting personal representa- 
tive on revival of action see 
Abatement and Revival § 507. 
Appealability of orders as to amend- 
ments see Appeal and Error § 311. 
Arrest of judgment for amendable 
aes in pleadings see Judgments 


Attorney’s authority to stipulate as 
to amendments see Attorney and 
Client § 156. 

Commencement of action as of time 
of amendment see Actions § 413. 
Conformity of federal to state prac- 

tice see Federal Courts § 140. 

Continuance because of amendment 
see Continuances §§ 91-403. 

Effect of amendment after offer of 
judgment on right to costs see 
Costs § 160. 

Making pleading more definite and 
certain see infra §§ 1037, 1134-1138. 

Mandamus to compel allowance see 
Mandamus § 122. 

New trial because of errors and ir- 
regularities see New Trial § 42. 
Notice of trial after amendment see 

Trial [38 Cye 1272 et seq]. 

Presumptions on appeal as to proprie- 
ty of action of trial court see Ap- 
peal and BHrror §§ 2682, 2683. 

Process after amendment see Proc- 
ess [82 Cyc 424]. 

Remand by appellate court for 
amendment see Appeal and Error 
§ 3098. 

Review of rulings on appeal see Ap- 
peal and Error § 2557. 

Service of amended complaint see 
infra § 923: 

Stipulations as to amendment see 
Stipulations [36 Cyc 1286]. 

Striking matter from amended plead- 
ings see infra § 1013. 

Striking out amended pleadings see 
infra §§ 979-982. 

Waiver of: 

Objections to amendments and rul- 
ings thereon see infra § 1253. 
Right to appeal by amendment of 
pleadine see Appeal and Error § 

oo. 
Rulings on demurrer see infra §§ 
1255-1260. 
Withdrawal of: 
Amended pleadings see infra § ‘938. 
Particular counts from jury see 
Trial [38 Cyc 1582]. 
Amendment generally see 2 C. J. 
p 1318, 
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before the court.8? “Amendments” 
guished from 
elsewhere considered.®* 


[§ 582] 2. General Considerations. 
such limitations as arise from the time at which they 
are sought’® and from their subject matter,®’ the 
policy of the law is toward liberality in the allowance 
of amendments®® and to regard them favorably®*® in 
order that the real controversy between the parties 


are to be distin- 
“supplemental pleadings,”®* which are 
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Subject to 


may be presented,®?° their rights determined,?! and 


83. Givins v. Wheeler, 6 Colo. 149, 
151; Woodruff v. Dickie, 28 N. Y. 
Super. 619, 622, 31 HowPr 164. 

[a] Other definitions.—(1) ‘“‘The 
correction of an error committed in 
the pleading.” Shroyer v. Pittenger, 
ody INGWeA. Lose) Ot IN M405. 40 cas. C2). 
“An amendment is to add something 
to or withdraw something from that 
which has been previously pleaded, 
so as to perfect that which is or may 
be deficient, or correct that which 
has been incorrectly stated by the 
party making the amendment.’ Su- 

3 Re WisesVe (OX, ae ONC es, 
Civ, Ax 366,369, 60.0S W971. (3) 
“Amendment of a pleading implies 
an improvement of it,—the making 
the pleading better as a pleading— 
the making good that which before 
was defective in its form of state- 
ment, or in making better the issues 
presented between the same parties.” 
Fen v. Baker, 6 AbbPr (N. Y.) 

3, 6. 

[b] “A pleading is amended when 
a correction of its faults has been 
made; when its defects have been 
cured, whether that change has been 
brought about by the action of the 
court in striking out and lopping off 
improper, irrelevant and unnecessary 
matter contained therein, or whether 
a new frame of words has been filed 
embodying the good of the original, 
with the improper, irrelevant and 
unnecessary matter left out in obe- 
dience to the view of the court ex- 
pressed in sustaining the motion to 
strike out.” Lennox v. Vandalia Coal 
Co., 158 Mo. 4738, 488, 59 SW 242. 

{c] As. defined by rule of court the 
office of an amended pleading “is 
to add something to or withdraw 
something from that which has been 
previously pleaded, so as to perfect 
that which is or may be deficient or 
to correct that which has been in- 
correctly stated by the party making 
the amendment.’’ Rockhold v. Lucky 
Tiger Oil Co., (Tex. Civ. A.) 4 SW 
(2d) 1046, 1051. 


84 Mann v. Trinity Farm Co., 


(Tex. Civ. A.) 270 SW 923. 
85. See infra §§ 791-810, 
86. See infra § 605. 
87. See ar §§ 628-726. 
88. U. S.—Quaker City Cab Co. v. 


Fixter, 4 F. (2d) 327. 

Ariz—Kunselman y. Southern Pac. 
Ri Co., 263. P 939. 

Cal.—Rabe v. Western Union Tel. 
Co., 198 Cal..290, 244 P 1077; Phil- 
brook v. Randall, 195’ Cal. 95, 231 P 
739; Hale v. Gardiner, 186 Cal. 661, 
200 P 598; Mays v. Wann, (A.) 274 P 
1020; In re Goldman, 86 Cal. A. 125, 
260 P 586; Sweet v. Hamilothoris, 84 
Cal. Au 7715, 72538 (P* 6525) Nichols-v. 
Sunderland, 77 Cal. A. 627, 247 P 614; 
Yolo Water, etc., Co. v. Edmands, 50 
Cal. A. 444, 195 P 463. 

Ga.—Georgia R., etc., Co. v. Bailey, 
9 Ga. A. 106, 70 SE 607. 

Iowa.—Farmers’ Mercantile Co. v. 
Farmers’ Ins. Co., 161 lowa 5, 141 NW 
447. 


Kan.—Woods v. Nicholas, 92 Kan. 
258, 140 P 862; Snider v. Windsor, 77 
Ean Ou) down 600. 

La.—Southport Mill v. Friedrichs, 
167 La. 101, 118 S 818; Williamson v. 
Williamson, 164 La. 144, 113 S 796; 
Wolff v. Hibernia Bank, etc., COo:, 161 
La. 348, 108 S 667; Roberts v. Thom- 
as, 8 ibpin IN, (Orleans) 210; New Or- 
leans Sewerage, etc., Bd. v. Thelan, 


(72 Pa. Dist. (sae 


4 La. A. (Orleans) 322; 
Little, 3 La. A. 349, 

Mich.—Jefferson Park Land Co. v. 
Judge Wayne Cir. Ct., 234 Mich. 341, 
207 NW 903. 


Delaney- Vv. 


v. Missis- 
308 Mo. 453, 


sippi Valley Iron ‘Co., 


273 SW 95; Hudson v. Southwest 
esos RiusCos,, 173 Mow AGG LA, s159 


Mont,.—Flaherty v. Butte Electric 
R. Co., 43 Mont. 141, 115 P 40; Leg- 
ae v. Palmer, 39 Mont. 302, 102 P 

Nebr.—Westrope v. Anderson, 98 
Nebr. $7, 151 NW 955. 

Sen Y.—Cahill v., Torrey, 121 NYS 

19 N. D. 


N. D.—Webb v. Wegley, 
606, 125 NW 562; Scott v. North- 
western Port Huron Co., 17 N. D. 91, 
115 NW 192. 

Okl.—Southwestern Broom,  etc., 
Co. v. City Nat. Bank, 52 Okl. 422, 
153 P 204; Merchants’, etc., Ins. Co. 
V.5 Craneéwi3 6OK1 160) 1b280e 22605 
Trower v. Roberts, 30 Okl. 215, 120 P 


617. 

Or.—Dodson v. Bend, 117 Or, 231, 
242 P 821, 243 P 76; Holden v. Gul- 
SUnOm).S9) Or sl30,0 01s akY Chay eet LlS= 
boro Nat. Bank v. Garbarino, 82 Or. 
Z0De LOE Les 

Pa.—Fergetti v. Treverton Electric 
Might, *-eves,-. Cow Pa.) Dist., 935 
Bristol v.' Philadelphia, ete., R. Co., 
Confluence Council 
Vin Lodge INO. S14: T.2O; OO: B04 Loe a. 
Con 552. 

Philippine.—Torres v. 
49 Philippine 913. 

Tex.—Rivers v. Griffin, (Civ. A.) 16 
SW (2d) 874. 

Utah.—Bonneville Lumber Co. 
J. G. Peppard Seed Co., 271 P 226. 

Wash.—Andrews v. #. E. Harkins 
Co., 142 Wash. 363, 253 P 460; Rob- 
bins v. Wyman, 75 Wash. 617, 135 


Tomacruz, 


Vv. 


; v. British Columbia 
Blectric R. Cae S44 Ber. Sate Teo 25) 
I~ DomLR 1093: 

[a] Right of crown to amend.— 
Under Manitoba Petition of Right 
Act § 11, notwithstanding the omis- 
sion of the proviso contained in the 
corresponding section of the English 
Act, it is not meant to restrict the 
royal prerogative any more than un- 
der the English Act which has not 
taken away the sovereign’s preroga- 
tive in the matter of pleading and 
procedure; and the crown may amend 
its pleadings at any time. Where for 
reasonable cause counsel was not 
aware of the actual facts when he 
framed his original defense, and there 
is no element of surprise, an amend- 
ment, even though of material nature, 
should be allowed at the trial under 
the general rules and practice. Cana- 
dian Domestic Engineering Co., Ltd. 
Ye ees: (Man.) [1919] 2 WestWkly 
762. 

89. Colo.—Colorado Inv., etc., Co. 
v. Riverview Drain. Dist., 83 Colo. 

501. 


468, 266 P 
t Mill v. Friedrichs, 

167 La. 101, 118 S 818; Sisters of 
Charity of Incarnate Word v. Emery, 
144 La. 614, 81 S 99. 

Mo.—State v. Trimble, 302 Mo. 699, 
258 SW 1013. 

Nev.—Ramezzano y. Avansino, 44 
Nev. 72, 189 P 681. 

Okl1.—Oklahoma, ete., R. Co. v. Wil- 
son, 84 Okl. 118, 202 P 275. 


(Holt, 9 a. Ac 723, 120.S) 233; 
iv. Daigle, 6 La. A. 556. 


PLO Ses bea. Oks 


bey Go... 219. Mo. A. 360, 


|of such amendment.” 
|! Amaker, 10 S. C. 98, 101. 
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the cause decided on the merits®? without unneces- 
sary delay, hence, to allow amendments is the rule; 
to refuse them, the exception.®? 
it has been said that well-established principles and 
precedents are not to be lightly set astde,®* and that 
amendments are to be allowed in furtherance of jus- 
tice®® and not as a reward for indifference or neg- 
lect,°® or where prejudicial to the rights of the ad- 
verse party®’ or placing him at an unfair disadvan- 


On the other hand 


90. Cal.—Sweet v. Hamilothoris, 
84 Cal. A. 775, 258 P 652; San Fran- 
cisco, etc., Home Bldg. Soc. v. Leon- 
ard, 17 Cal. A. 254, 119 P 405. 

Ind.—Higgins v. Swygman, 194 Ind. 


1, 141 NE 788 
N. Y.—Washington J. Ins: CoP eye 
Scott, 119 App. Div. 847, 104 NYS 


898. 
N. C.—Currie v. Malloy, 185 N. (Of 
ke 116 SE 564. 
D.—Leach v. Nelson, 48 N. D. 

1046, 189 NW 251 

Wis.—Mallon v. Tonn, 163 Wis. 366, 
157 NW 1098. 

N. S.—Webber 
HastLR 228. 
Ont.—O’Connor v. 
OntWN 70. 


91. La.—Meridian Lumber Co. vy. 
Cerami 


Pearson, 1 
16 


Vv. 


Fitzgerald, 


Miss.—Greenwood Grocery Co. v. 
Bennett, 101 Miss. 573, 58 S 482, 598. 
N. Y._-Kalt Lumber Co. v. Dup pig- 
nac, 150 App. Div. 400, 134 NYS 1098, 
3 NYCivProcNS 351; Peo. Vv. Ostran- 
der, ae App. Div. 860, 129 aS 922. 
Ss. D.—Smith v. Caster, 41 S. D. 262, 
Ont.—O’Connor v. 


16 
OntWN 70. 

92. Green v. Gavin, 11 Cal. A. 506, 
Hall v. Hall, 172 Mich. 
210, 137 NW 536; Chemung Nat. 
Bank v. Eimira, 39 HowPr (N. Y.) 
373; Jackson v. Gunton, 26 Pa. Su- 
per. 203. 

93. Iowa.—Winn v. Strong, 196 
Iowa 498, 194 NW 50; Pride v. Worm- 
wood, 27 Iowa 257. 

Ky —Pool v. Pool, 189 Ky. 504, 225 
SW _ 363. 

Mo.—Meyer v. Oregon Interurban 
271 SW. 865; 
Adams v. Goldman, (A.) 253 SW 194. 

Mont.—Morrison. v. Concordia F. 


‘170 NW 156. 


Fitzgerald, 


Ins. Co., 72 Mont. 97, 231 P 905. 


N. Y.—Goldstein v. Schleifer, 209 
App. Div. 899, 205 NYS 399 
Okl.— Elliott v. Coggswell, 56 Okl. 


239) EOS. 1.) ale 6. 
“Applications to amend before trial, 
made in good faith, should be allowed 


'where the nature of the amendment 


is such as the Code permits. The 


|} Court in such cases cannot arbitrari- 


ly refuse the amendment, but may 
impose reasonable terms to compen- 
sate any injury that may result to 
the opposite party from the allowance 
Zimmerman v. 


[a] No admissible amendment 
should be refused where material to 
the case of the party applying un- 
less the opposite party cannot be pee 
pensated by costs. Atty.-Gen. 
Winnipeg Electric R. Co., 22 Man. 761, 

DomLR’ 823, 21 WestLR 906, 
WestWkly 854. 

[b]. Imposition of  terms.—An 
amendment of pleadings should or- 
dinarily be allowed if any harm aris- 
ing from so doing can be compen- 
sated for by the imposition of terms 
upon the party asking for the amend- 


ment. Shannon y. Lee -Chun, 15 
Austr..Cy in Rs 25%. 
94. Anderson vy. Wetter, 103 Me. 


257, 69 A 105, 15° LRANS 1003. 

95. See infra § 599. 

96. Zowell v. Graves, 3 Ky. Op 
615; Barrett v. Shipley, 63 Mone: 152, 
206 P 430. 

97. ET La v. Nicholson, 140 
La. 1098, 74 S 56 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 582-585] 


tage.°® Further, the liberality exercised in allowing 
amendments is greatest at the time the law suit is 
commenced and decreases as the suit progresses,°® 
and the rule of granting amendments changes to the 
disadvantage of applicant upon each new amendment 
The right to amend in special statu- 
tory proceedings is purely statutory, and, where the 
statute does not specifically so provide, amendments 
of a substantial nature cannot be made,? and where 
the procedure is defined, the amendments must be re- 
stricted to the pleadings which the statute author- 


being allowed.t 


izes to be filed.® 
Compulsory amendment. 


meet any other special condition.® 
[§ 583] 3. Statutory Provisions. 


visions conferring the right to amend pleadings or 
fixing the terms by which the right may be exercised® 
will be liberally construed in favor of the right;7 the 
underlying principle being that amendments shall be 
permitted in the furtherance of justice whenever the 
other party is not prejudiced thereby. 


Mont.—Leggat v. Palmer, 39 Mont. 
302, 202 P 327. ’ 

Pa.—Hettinger v. Lemberger, 1 Pa. 
ea 665. 

ash.—Bowers v. Good, 52 Wash. 
384. 00 P 848. 

Ont. —Delap v. Canadian Pac. R. Co., 
8 OntWN 293 

“The law favors the amendment of 
pleadings to avoid injustice, when the 
amendment does not make the situa- 
tion better for the party amending, 
or worse for the other party, than 
it would have been if the new allega- 
tions had been made in the original 
pleading.” Southern Iron, etc., Co 
v. Cardwell Stave Co., 154 La. 109, 113, 
STS 332 

Prejudice as factor controlling ex- 
ercise of discretion see infra § 600. 

98. Dudley v. Platt, 70 Misc. 322, 
127 NYS 154; Calvert v. Thurston, 58 
Misc. 347, 109 NYS 567. 

99. Todd v. Bettingen, 102 Minn. 
260, 113 NW 906, 18 LRANS 263. 

Time for amendment see infra § 
605. 

1. Scott v. Northwestern Port 
Huron Co., 17 N. D. 91, 115 NW 192. 

Effect of previous amendments see 
infra § 603. 

2. Sugar City v. Crowley County, 
57 Colo. 432, 140 P 809. 

3. Evansville Terminal R. Co. v. 
Heerdink, 174 Ind. 537, 92 NE 548. 

4. Matter of Carney, 119 Misc. 104, 
196 NYS 105. 

Amendments to conform to proof 
generally see infra §§ 648-655. 

5. Matter of Carney, 119 Misc. 104, 
196 NYS 105. 

6. See statutory provisions. 

[a] Statutes of amendments and 
jeofails.—(1) ‘“‘Mistakes [in pleading] 
are also effectually helped by _ the 
statutes of amendment and jeofails; 
so called, because when a pleader per- 
ceives any slip in the form of his 
proceedings, and acknowledges such 
error (jeofaile), he is at liberty by 
those statutes to amend it; which 
amendment is seldom actually made, 
but the benefit of the acts is at- 
tained by the court’s overlooking the 
exception.” 3 Blackstone Comm. p 
407. (2) These statutes were’ very 
numerous, among others being the 
following: 14 Edw. III c 6; 9 Hen. V 
ec 4; 4 & 5 Anne c 16; 9’Geo. IV c 
15s 94> Wim. IV. ¢ 42)" (3) All tthe 
American states have in. substance 
reénacted the most essential provi- 
sions of the English statutes of 
amendment and jeofails. See statu- 
tory provisions. 

[b] “The right and duty of the 
tehenal courts to allow amendments 
does not rest on state statutes only. 
It is conferred on them by the judi- 


A party to the litigation 
cannot be compelled upon the motion of his adversary 
to amend his pleadings to conform to the proof? or to 
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troversy.?° 
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providing that all such amendments as may be neces- 
sary for the purpose of determining in the existing 
suit the real question in controversy between the par- 
ties shall be made is mandatory,® and under such a 
statute it is the question which the parties hoped and 
intended to try, and not the question at issue on the 
record, which determines the real question in con- 
However, while a statute with reference 
to amendments should be liberally construed,*! it 
should not be so applied as to nullify the operation of 
another statute,!? such as a statute of limitations.1* 


[§ 584] 4. What Law Governs. The practice of 


the lex fori in respect of amendments is controlling 
where it differs from the practice of the state where 
the cause of action arose.14 


A statute providing for 


amendments, being a statute regulating procedure, 


Statutory pro- 


A statute 
p 696). McDonald v. Nebraska, 101 
Anderson, 275 U. S. 4381, 48 SCt_ 144, 
Mattingly, 278 P 368. as. 
83 Colo. “468, 
266. P 501. 
622, 83 NE 424] 
Cline, 142 Iowa 
Mass.—Corbett v. Boston, 
Mich. oulich v. Goldman, 239 
NW 
253 SW 38; Philip Gruner, etc., Lum- 
Or.—Ford v. Schall, 110 Or. 21, 221 
130 SE 773; Bailey v. Hines, 131 Va. 
AnnCas1918B 1171; Standard Paint 
“The statutes with reference to 
were designed to enable a pleader by 
Agricultural Chemical Co., 78 Fla. 
Us. 677), 9 SCt 426, 32cTured. 2800; 
388 Fed. 707. 
Rowlet, 86 Cal. 
ert Aa 20 dy ADS. E280 
avel, 2 Canal Zone 12. 
Ilowa.—Wells v. Stombock, 59 Iowa 
v. Justice, 
749, 231 SW 509. 
y. Otis,.20 Pick. 38. 


ciary act of 1789,” now U. S. Rev. St. 
(1878) § 954 (U. S. Comp. St. [1901] 
Fed. 171,,41 CCA 278. 

7 U. S-—-N. &-G. Taylor Co. v. 
72 L. ed. 354 [aff 14 F. (2d) 3090 I. 

Ariz.—Union Auto Transp. Co.’ v. 

Colo.—Colorado Inv., etc., 
Riverview Drain. Dist., 

I]1.—Chicago-Virden Coal Co. 
Bradley, 134 Ill. A. 234 [aff 231 nL 

Towa.—Hanson v. 
187, 118 NW 754. 
etc., R. 
ees 219 Mass. ig 107 NE 60, 12 ALR 
Mich. 569, 215 NW 11; Donnelly v. 
ANtna et ins. Co., 222 Mich. 214, 192 

Mo. ee ere v. Trimble, 315 Mo. 166, 
285 SW 729; Esty v. ‘Walker, (A.) 
ber Co. v. Hartshorn-Barber Realty, 
ete; Coy 171 Mons An614) 9154" Siw 
846 
P 1052, 222 P 1094 

Va.—lInge v. Bryant, 144 Va. 782, 
421, 109 SE 470; Conrad v. Ellison- 
Harvey Co., 120 Va. 458, 91 SE 763, 
Co; v. Vietor, 120 Va. 595,91. SE 
152. 
amendment of judicial pleadings and 
proceedings are most liberal, and 
amendment to state a cause of action, 
if he has one.” Adams vy. American 
362, 368, 82 S 850. 

8 U. S.—Chapman y. Barney, 129 
Hodges v. Kimball, 91 Fed. 845, 34 
CCA 103; McAleer v. Clay County, 

Cal.—Blodgett v. 

A. 32, 260 P 324; Maltby v. Conklin, 

Canal Zone.—Weeks v. Panama R. 
Co., 2 Canal Zone 211; Acebo y. Gar- 

D. C,—Tyler v. Mutual Dist. Mes- 
senger Co., 13 App. 267. 

376, 18 NW 339. 

Ky.—Foxwell 19 Ky. 
Mass.—Boston Overseers of Poor 
Y.—Washington L. Ins. Co 

119 App. Div. 847, 104 NYS 


N. 
Scott, 
898. 


affects pending litigation except so far as rights may 
have become vested.t® 

[§ 585] 5. Amendments Made or Ordered by Court 
upon Its On Motion. 
rule make an amendment to the pleadings of its own 
motion,!® nor is it required to do so, although it 
may suggest?® or direct?® an amendment to be made 


The court cannot as a general 


Lode OK epee. 

; men yence v. Terry, 103 
229 P 62 

9. Bank of Montreal v. Reynolds, 
24 U. C. Q. B. (Ont:) 381 

10. Miller v. West Jersey, etc., R. 
Co., 76 N. J. Li. 282, 70 A 175 [aft 79 
No Ds Uy A99 ST 6VA 9731; Hoboken y. 
Gear, 27 N. ‘T.L. 265. 

11. See supra text and note 7. 

12. Todd v. Louisville, etc., R. Co., 
68 Fla. 205, 67 S 84. 


Piet See Limitations of Actions § 
14. O’Shields v. Georgia Bae R: 


Co., 83 Ga. 621, 10 SE 268, 6 LRA 152; 
South Carolina R. Co. v. Nix, 68 Ga. 
572; Selma, ete.) R.. Co." ve Lacey, 49 
Ga. 106; Atlanta, etc., R. Co. v. Smith, 
1 Gay As 162, 58 'SE 106. 

15. Jilek v. Zahl, 162 Wis. 157, ‘155 
NW 909. 

16. Caldwell v. King, 76 Ala. 149. 
But see Commission des Ecoles 
Catholiques v. Brunet, (Que.) 27 
RevLegNS 134 (where it was said 
that the court would of its own mo- 
tion correct an irregular prayer for 
relief). 

17. Parrish v. Pensacola, etc., R. 
Co., 28 Fla. 251, 9 S 696; Loyd v: Fox, 
1 EH. D. Smith (N. Y.) 101; Enright 
v. Seymour, 8 NYSt 356. 

18. Du Pont De Nemours v. Snead, 
124 Va. 177, 97 SE 812; New Cum- 
berland Sav., etc., Co. v. Ballentyne, 
71 W. Va. 672, 77 SE 282. 

[a] Where the right of recovery 
is fully sustained by the evidence 
but there is a defect in the pleadings, 
the judgment may be reversed be- 
cause of failure of the trial court to 
suggest the defect and givé an op- 
portunity to amend. Aliff v. Atlas 
Assur. Co., Ltd., 102 W. Va. 638, 135 
SE 903; Cheval v. Senecal, 4 ‘Que. 


19. Fla.—Hammers vy. Southern 
Express Co.,' 80 Fla. 51; 85 S. 246: 
Co- -operative. Sanitary Baking Cox Vi 
Shields, 71 Fla. 110, 70 S 934; Flori- 
da East Coast R. Co. v. Knowles, 68 
Fla. 400, 67 S 122; Knight v. Dunn, 
47 Fla. 175, 36 S 62. 

Ida.—Joyce v. Rubin, 23 Ida. 296, 
130 P7938. 

Mont.—De Celles v. Casey, 48 Mont. 
yee oe P 586. 

Y.—Ringler v. Jetter, 206 App. 
Div: 478, 201 NYS 523. 

N. C.—Allen v. Carolina Cent. R. 
Co., 120 N. C. 548, 27 SE 76; Martin 
v. Goode, 111 N.C. 288, 16 SE 232, 32 
AmSR 799; Buie. v. Brown, 104 N. 
C. 335, 10 SE 465; Turner y. Cuth- 
rell, 94. N.C. 239. ‘Compare Southern 
Nat. Bank v. O’Brien, 175 N. C. 338, 
95 SE 546 (plaintiff cannot be re- 
quired to make an amendment to its 


’ 
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in a proper case. However, the power of the court 
in the furtherance of justice on its own motion to 
amend the pleadings to conform to the proof?® or to 
order such an amendment? or to regard them as so 
amended?? has been recognized, and it has been held 
that the court has power to make upon its own motion 
an amendment which it may make upon motion of the 
parties.22 Under a statute providing that, if it is 
discovered that the pleadings are defective, it shall 
be the duty of the court, and the judge holding the 
same is “required,” to cause the pleadings to be 
amended, no discretion is left to the court, and it, 
when it decides any portion of the pleading to be 
defective, should also direct the same to be 
amended.*# 

[§ 586] 6. Amendments as of Course—a. In Gen- 
eral. Where the statute provides that a pleading 
may be amended as of course by the party,?° it may 
be so amended without application to the court or 
permission therefrom?® upon compliance with the 
conditions, if any, imposed by the statute.27 The 
right to amend as of course is distinct from the right 
to amend by leave of court.?§ It is a right which is 
conferred upon the parties equally with that of plead- 
ing originally?® and of which the parties cannot be 
deprived by the court.2° However, an amendment 
of course must be without prejudice to the proceed- 
ings already had.*! A party cannot, by amendment, 


89 S 216; 


complaint that is incompatible with 
La. A. 796 


its principal cause of action). 
R. I.—Ellis v. Appleby, 4 R. I. 462. 


PLEADING 


Blakeney vy. Easterwood, 3 


Mich.—McPherson v. Waters, 


[§§ 585-587 


deprive the other party of substantial rights which 
have already accrued to him.*? 

[§ 587] b. What Are Pleadings Which May Be 
Amended. The question of whether a pleading is 
such as may be amended of course depends upon the 
construction of the statute or rule of court upon 
which the right of amendment is predicated.** If the 
right given exists only where the pleading to be — 
amended requires or admits of a response in the 
shape of an answer, reply, or demurrer, a pleading 
consisting only of a general denial cannot be amended 
as of course.** A supplemental complaint is a plead- 
ing, and as such may be amended onee as of course.*® 
Where a party is relieved from his default in plead- 
ing,?° or, after demurrer sustained, is given leave to 
plead anew,’7 he is entitled to amend once as of 
course the pleading served under such leave, although 
it has been held that he cannot amend as of course a 
plea substituted as a matter of favor after the cause 
is at issue and ready for trial.#8 

A summons by which suit is commenced is process, 
not pleading, and not within a statute or rule allow- 
ing any pleading to be amended as of course,*® but 
under a rule of court an amendment may be made of 
a claim specially indorsed upon a writ of summons.*° 

Statement of cause of action. The fact that an 
original petition fails to state a cause of action does 
not prevent the filing of an amended petition.*+ 
for cause shown. Frank v. Bush, 2 


NYCivProc 250, 63 HowPr 282. 


228 {c] In Texas, when the applica- 


Tex.—Wood v. Security Petroleum 
Co., (Civ. A.) 282 SW 943. 
eke -—Power v. Pringle, 31 N. S. 


Ont.—Townsend v. Northern Crown 
Bank, 19 Ont. L. 480, 1 OntWN 69, 
14 OntWR 727; Stuart v. Hamilton 
Jockey Club, 2 OntWN 167, 17 OntWR 
195; Dominion Bridge Co. v. British 
erotica Nickle Co., [1924] 4 DomLR 
1304. 

But see Bankston v. Farris, 26 Mo. 
175 (in a case for the jury it is not 
proper to direct any fact to be put 
in issue; the issues in such cases 
are made by the pleadings, and they 
should be submitted to the jury as 
thus made). 

20. Gallagher v. Perot, 122 
845, 202 NYS 441. 

21. Clopton v. Meeves, 24 Ida. 293, 
133 P 907; Ellwein v. Roscoe, 42 S. 
D. 298, 174 NW 748; Kastler v. Tures, 
191 Wis. 120, 210 NW 415. 

22. Doyle v. Miles, 74 Colo. 182, 
29 PeLo6e: sHough vy. Porter, bi Or: 
318, 95 P 732, 98 P 1083, 102 P 728; 
Horner v. Kilmer, 115 Wash. 67, 196 
P 646; Goupille v. Chaput, 43 Wash. 
702, 86 P 1058; Callahan v. Chicago, 
etc., R. Co., 161 Wis. 288, 154 NW 449. 

23. Eltzroth v. Murphy, 75 Colo. 
5, 223 P 760. 

24. Stephens v. Commercial, etc., 
Bank, 31 Miss. 438; Shields v. Tay- 
lor, 21 Miss. 127; Wharton v. Porter, 


Misc. 


18 Miss. 305; Deut v. Coleman, 18 
Miss. 83. 
25. See statutory provisions. 


26. Ala.—Burrow  v. 213 
Ala. 317, 104 S 786. 
Ariz.—Flagstaff v. Gomez, 23 Ariz. 
184, 202 P 401, 23 ALR*661. 
Cal.—Spooner v. Cady, 4 Cal. Unrep. 


Cas: 539, 36 P 104. 


Berry, 


Ga.—General Acc., ete, Assur. 
Corp. v. Way, 20 Ga. A. 106, 92 SE 
650; Woodruff Mach. Mfg. Co. v. 


Griffin, 17 Ga. A. 529, 87 SH 808. 
Iowa.—Jenkins v. Hawkeye Com- 
mercial Men’s Assoc., 147 Iowa 113, 
124 NW 199, 30 LRANS 1181. 
Kan.—Wagler v. Tobin, 104 Kan. 
I USSG pecan eng aya 
La.—Tarver v. Quinn, 149 La. 368, 


Mich. 410, 200 NW 146. 
fee ene v. Dalton, 36 Miss. 


Porto Rico.—Reboira v. Lloreda, 27 
Porto Rico 835. 

S. D.—Henderson v. Egan, 43 S. D. 
366, 179 NW. 31. 

W. Va.—Phelps vy. Smith, 16 W. 
Va. 522. 

Que.—Demers v. Girard, 7 Que. Pr. 


Sask.—Capital City Bakeries v. 
Martin, [1928] 3 WestWkly 598. 
[a] Before summons.—A 
may amend his complaint without 
leave of the court before summons 
issued, where there has been no ap- 
pearance by defendant. Allen v. Mar- 

shall, 34 Cal. 165. 

[b] The fact that the service of 
an amended pleading will raise new 
issues does not affect the party’s right 
to serve it as of course. Muglia v. 
ule R. Co., 97 App. Div. 532, 90 NYS 

27. Spooner v. Cady, 4 Cal. Unrep. 
Cas. 539, 36 P 104; Evinger v. Moran, 
14Caly Ar 328, 120 68k sikcinewin, 
Gardner, 25 Colo. 395, 538 P 727; Mc- 
Donald v. Hallicy, 1 Colo. A. 303, 29 
P 24;  Prouty vi Pellett, 96 Viti. 53, 
117 A 373; Kelley v. Hidam, 32 Wyo. 
201 23 lee Gn Se 

28. Spooner v. Cady, 4 Cal. Unrep. 
Cas; 539) 586 Pros: 

Amendments by leave of court see 
infra § 594 et seq. 

29. Spooner v. Cady, 4 Cal. Unrep. 
Cas. 539, 36 P 104. 

30. Spooner v. Cady, supra; Claus- 
sen vy. Chapin, 69 Mont. 205, 221 P 
1073; Willis v. Cochran, 66 Okl. 257, 
168 P 658. 

[a] Motion to strike.—The right 
to make an amendment of course and 
without costs cannot be taken away 
by motion to strike and imposition of 
costs to the mover. Sutton v. Weg- 
ners) 72; Wis.7294, 739 INWa7t5:; 

[b] Where the only exception 
made by the statute is that the plead- 
ing shall not be amended for the pur- 
pose of delay, the right to amend is 
absolute subject to the power of the 
court to strike the amended pleading 


party | 


tion is made prior to an announce- 
ment of readiness for trial, the stat- 
ute permitting amendments is con- 
strued to be mandatory, and a re- 
fusal to grant leave to amend is error. 
Boren v. Billington, 82 Tex. 137, 18 
SW 101. 

Striking pleading served for delay 
see infra § 991. 

31. Rector v. Ridgwood Ice Co., 38 
Hun 293 [aff 101 N. Y. 656]. 


32. Kilts v. Seeber, 10 HowPr (N. 
Yeaec 70s . 
33. See statutory provisions; and 


cases infra this note. 

[a] Affidavit of defense.—In an 
action to recover possession of real 
property, where plaintiff filed an 
amended affidavit of merit under Sup. 
Ct. Rules, rule 19, defendant may file 
an additional affidavit of defense 
without leave of court. Maxwell v. 


Brayshaw, 49 App. (D. C.) 57, 258 
Fed. 957. 
[b] Replication.—A statute allow- 


ing amendments to declarations and 
pleas as matter of right is not ap- 
plicable to amendments to a replica- 
tion. Diehl v. Adams County Mut. 
Ins. Co., 58 Pa. 448, 98 AmD 302; 
Austin v. Ingham, 4 Yeates (Pa.) 347. 

Second amendment of course see in- 
fra § 588. 

34. KFarrand v. Heberson, 10 N. Y. 
Super. 655; Lampson v. McQueen, 15 
HowPr (N. Y.) 345; Plumb v. Whip- 
ples, 7 HowPr (N. Y.) 411; White- 
foot v. Leffingwell, 90 Wis. 182, 63 
NW 82. 

35. Divine v. Duncan, 2 AbbNCas 
CN. Y.) 328, 52 HowPr 446. 

36. O'Reilly v. Skelly, 56 Misc. 122, 
106 NYS 1082. 

37. Rodkinson v. Gantz, 26 Misc. 
268, 56 NYS 480 [aff 39 App. Div. 670, 
57 NYS 1146). 


38. Lewis v. Watkins, 6 Hill (N. 
Y.) 230. 
39. McCrane v. Moulton, 5 N. Y. 


Super. 736, CodeRepNS 157. 
40. Dunn v. Phillips, 36 Ont. L. 
580, 10 OntWN 152, 31 Doml.R 274. 
41. Newcastle First Nat. Bank v. 
Sorenson, 30 Wyo. 136, 217 P 948. 


—EeEEEEE—EE—E——————————— Se eS a ee ee a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 588] c. Exhaustion of Right. Although the 
statutes may otherwise provide,*? generally the right 
to amend as of course, given by the codes and prac- 
tice acts, is exhausted by one exercise,** and all other 
amendments are addressed to the sound discretion of 
the court.*# Thus, where a party has a right to 
amend his pleading as of course, either before or 
after a response thereto, he cannot amend once be- 
fore, and again after, such response,*® but his right 
to amend his pleading as of course is exhausted by an 
amendment before a response thereto.4® So too 
where plaintiff files an amended complaint after mo- 
tion by defendant to require amendment, there being 
no order of court compelling him, his right to amend 
as of course is exhausted.47 But a defendant, by 
serving an amended answer to the original complaint, 
does not exhaust his right to amend as of course his 
answer to plaintiff’s amended complaint within the 
prescribed time.*® Nor is the right to amend as of 
course exhausted by filing an amendment under com- 
pulsion of an order of court.*® And where the court, 
on a contested motion, strikes out a portion of the 
party’s pleading, it is the act of the court, and not 
the act of the party, and cannot be considered an 
amendment once, so as to exhaust the right of amend- 
ment as of course.®°® A demurrer to an amended an- 
swer is not the equivalent of an amended complaint 
so as to allow a second amendment of the answer as 
of course.*? 


[§ 589] d. Waiver of Right. 


42. See statutory provisions. 

[a] A voluntary pleading will not 
be counted, where it is served under 
a statute giving the party a right to 
amend his pleading as of course, un- 54, 
til the court has adjudged three 
pleadings insufficient. Barton Vv. 55. 
Martin, 54 Mo. A. 134. 

43. Peo. v. Judges Washtenaw Cir. 
Ct., 1 Dougl. (Mich.) 434; Orlik v. 
National Carbon Co., 176 App. Div. 
600, 163 NYS 768; Hancock v. Dela- 
ware, etc., R. Co., 128 App. Div. 693, 


A party may waive 


42, 127 


Galban, 
Siar 


113 NYS 80; Mussinan v. Hatton, 
Mise. 95, 28 NYS 1006; Dorries Sad- 
dlery Co. v. Howe, 198 NYS 673;|4, 20 HowPr 328. 


White v. Mayor, 14 HowPr (N. Y-) 56. 
495; Tripp v. Yankton, 10 S. D. 516, 
74 NW 447. [a] 

fa] If an amended pleading is 
stricken out on motion, respondent 
eannot, as a matter of right, file a 
second amended pleading. Mussinan 
v. Hatton, 8 Misc. 95, 28 NYS 1006. 

44. Tripp v. Yankton, 10S. D. 516, 


PLEADING 


(N. Y.) 153, 6 AbbPrNS 289. 

53. De Rue v. McIntosh, 26 S. D.| per. 417 
NW _ 532. 
Yankton, 10 S. D. 516, 74 NW 447. 
Hamilton vy. Carrington, 
C. 385, 19 SE 616. 
Guenther v. Ridgway Co., 173 61. 
App. Div. 790, 160 NYS 56; 
164 App. Div. 873, 148 NYS 
O’Connell v. Wilson, 
Div. 392, 147 NYS 570; 
Co. v. Columbia Trust Co., 110 Misc. 
Strong, etc., Co. v. 
Defiance Mach. Works, 166 NYS 446; 
Ross v. Dinsmore, 12 AbbPr (N. Y.) 


353, 180 NYS 471; 


Ross v. Dinsmore, 
(N. Y.) 4, 20 HowPr 328. 

For example, a waiver of a 
right given to plaintiff to amend his 
complaint upon the granting of a mo- 
tion to strike portions of it does not 
waive his right to amend the com- 
plaint as of course after the adverse [a] 
party has answered. 
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his right to amend a pleading as of course, either by 
an express stipulation or by doing some act incon- 
sistent with an intention to claim his right.°? The 
right, however, is not waived by a motion for leave to 
amend,°* although there is contrary authority,°* nor 
does a previous amendment by leave of court pre- 
clude a subsequent amendment as of course.°® So 
where the leave to amend is given to a party on a 
contested motion to strike out a portion of his plead- 
ing, and without his consent, and he serves a notice 
that he eleets not to amend under the leave given, 
there is no waiver of the right to amend as of course, 
but only a waiver of the right to amend in the present 
stage of the action.°* By notieing the issues for trial 
a party’s right to amend his pleading as of course is 
not waived.®? <A party does not. waive his right to 
amend his complaint as of course by examining the 
adverse party as a witness before trial.°* Where 
an amendment of course is permitted to plaintiff at 
any time before the expiration of the time limited for 
reply and before replying, plaintiff cannot amend 
after he has noted defendant as in default.°° 

[§ 590] e. Time for Amendment®°—(1) In Gen- 
eral. The statutes authorizing amendments to 
pleadings as of course generally prescribe the time 
within which such amendments may be made;*! and 
when the statute does so prescribe a period for 
amendment, the right to amend must be exercised 
within that period,®? a pleading filed thereafter being 


58. Stilwell v. Kelly, 37 N. Y. Su- 


Contra Tripp v. 59. Montreal Bank v. Hyssop, 
(Alta.) [1924] 1 WestWkly 839. 
41 S. 60. Amendments by leave of court 
see infra § 605 et seq. 
See statutory provisions. 
Hall .v. 62. Cal.—Cameron v. Ah Quong, 
175 Cal. 37% 165 P 961; Spooner v. 
spn 4 Cal. Unrep. Cas. 539, 36 P 


’ 


162 App. 
Woolson Spice 
Mich.—Peo. v. Judges Washtenaw 
Cir. Ct., 1 Dougl. 434. 
Mont.—Meredith  v. 
Mont. 204, 141 P 643. 
N. Y.—Beha v. Gale, 129 Mise. 858, 
223 NYS 253; Stern v. Krautman, 119 
Mise. 288, 196 NIV Ss). 319), sElolimieive 
Appelby, 27 Misc. 49, 57 NYS 266; 
George v. Grant, 58 HowPr 244. 
Porto Rico.—Porto Rico R., ete., Co. 
v. Campillo, 28 Porto Rico 928; Mar- 
tinez v. Arocena, 23 Porto Rico 344, 
Under a statute providing that 
the parties may amend any pleading 


Roman, 49 


12 AbbPr 


Ross v. Dins- 


74 NW 447. 

45. White v. Mayor, 14 HowPr (N. 
Y.) 495; Cowles v. Coster, 4 Hill (N. 
Y°) 650: 

46. Freyham v. Wertheimer, 52 
Mise. 545, 102 NYS 838; Mussinan vy. 
Hatton, 8 Misc. 98, 28 NYS 1006; 
White v. Mayor, 14 HowPr (N. Y.) 
Cowles v. Coster, 4 Hill (N. Y.-) 


47. Freyham v. Wertheimer, 52 
Mise. 636, 102 NYS 839. 

48. Orlik v. National Carbon Co., 
176 “App. ‘Div. 600, .163 NYS 768; 
Brooks v. Tiffany, 117 App. Div. 470, 
102 NYS 626. 

49. Orlik v. National Carbon Co., 
176 “App. Div. 600, 163 NYS 768: 
Backes v. Mechanics’, ete., Bank, 130 
App. Div. 20, 114 NYS 459; Lintzenich 
v. Stevens, 3 NYS 394. 

[a] Rule applied.—An order di- 
recting plaintiff to make his com- 
plaint more definite and certain in 
certain particulars does not preclude 
plaintiff from amending as of course 
jn other respects. Jeroliman v. Co- 
hen, 8 N. Y. Super. 629. 

50. Ross v. Dinsmore, 12 
(N. Y.) 4, 20 HowPr 328. 

- 51. Orlik vy. National Carbon Co., 
176 App. Div. 600, 168 NYS 768. 
52. Phillips v. Suydam, 54 Barb. 


AbbPr 


rete, 12 AbbPr (N. Y.) 4, 20 HowPr 
328. 

57. Clifton v. Brown, 27 Hun 231, 
2 NYCivProc 1386 [overr Phillips v. 
Suydam, 54 Barb. (N. Y.) 153, 6 
AbbPrNS 289]; Congregation Kehal 
Adath Jeshurun M’Yassy v. Univers- 
al Bldg., etc., Co., 118 NYS 478. But 
see Cusson v. Whalon, 5 HowPr (N 
Y.) 302, CodeRepNS 27 (where it was 
assumed that noticing cause for trial 
waived the right to amend); Schwab 
v. Wehrle, 14 NYWklyDig 529 (where 
the court, in holding that a defend- 
ant who, in pursuance of the condi- 
tions of an order granting him addi- 
tional time to answer, waived notice 
of trial and consented to the placing 
of the cause on the calendar, and aft- 
er that had been done, consented to a 
reference of the issues, thereby 
waived his right to service as of 
course of an amended answer raising 
issues, assigns, as the reason there- 
for, that by so doing such defendant 
stands in the same position as if he 
had noticed the cause for trial upon 
the original answer, and _ thereby 
waived his right to amend, and cites 
Phillips v. Suydam, 54 Barb. (N. Y.) 
153, 6 AbbPrNS 289 [overr Clifton v. 
ae 27 Hun 2381, 2 NYCivProc 
36]). 


as a matter of course at any time be- 
fore answer or demurrer filed or aft- 
er demurrer and before trial of the 
issues of law thereon (1) the right 
to amend without leave of court does 
not extend beyond the time allowed 
for filing a demurrer or answer, where 
such pleading has not, in fact, been 
filed. Dunbar v. Griffiths, 14 Ida. 120, 
93 P 654. (2) Plaintiff has a right to 
amend his complaint as of course 
only while an issue of law on.a de- 
murrer is undetermined, or up to the 
time an answer is filed in case of no 
demurrer. Manha vy. Union Fertiliz- 
er\Co,, 151 Cal. 581, 91 P 39320 Dine 
ley_v. Times Mirror Co., 151 Cal. 1, 
89 P 1097. (3) Defendant has a right 
to amend his answer as of course 
only during the time that a demurrer 
to the answer is undetermined, or up 
to the time when the right to demur 
expires. Manha v. Union _Fertilizer 
Co., supra; Tingley yv. Tinfes Mirror 
Co., Supra. 

[b] Nunc pro tunc order.—Where 
an amended petition has been prop- 
erly filed, a nunc pro tune order may 
be made directing its entry. Dor- 
renee v. Dorrance, 242 Mo. 625, 148 
SW 94. 

[c] Where several defendants.— 
Where the time of amendment begins 


470 [49 C.J.] 
subject to the motion to strike it out.*? Where the 
statute provides that an amendment as of course may 
be made within the time allowed the opposite party 
to answer it, an amendment as of course may be 
made within such time although an answering plead- 
ing has been filed.¢* 

Extension of time. By obtaining an extension of 
time in which to answer, defendant extends the time 
of plaintiff to serve an amended complaint.°> But 
an order extending the time of plaintiff to serve a 
reply to a counterclaim set up in the answer does not 
extend the time to amend the complaint as of 
course.°® Where the statute provides that an 
amended pleading may be served within the time al- 
lowed the opponent to answer it, a statute extending 
the time within which a pleading served by mail may 
be answered extends the time allowed to the party so 
serving it to amend,®’ and this is true although the 
pleading served is an answer which it is contended is 
not demurrable and to which also it is contended no 
reply was authorized or required.°® Where a party 
wrongfully refuses to accept service of an amended 
pleading and is compelled to do so by an order of the 
court, the time in which the adverse party may amend 
as of course runs from the date of service of the 
amended pleading and not from the date of the 
court’s order.®® 

[§ 591] (2) Condition of Pleadings or Cause. 
Unless precluded by the wording of the statute,7° a 
pleading may be amended as of course after a demur- 
rer has been interposed to it™! or after a motion for 
a bill of particulars has been made‘? or granted*™® 
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or after a motion for a change of venue,’* or for 
judgment on the pleadings.7° But after a demurrer 
to an answer has been sustained with leave to apply 
for permission to amend, defendant cannot amend 
the answer as of course under a statute permitting 
such an amendment within a specified time from the 
service of an adversary’s pleading,*® and after a 
motion for judgment on the pleadings has been sus- 
tained against him, it is too late for a party to amend 
as of course.’* Where issue has been joined, there 
is no authority for an amendment of a pleading mere- 
ly because issue upon subsequent pleadings by the 
same party may not have been concluded,’® hence, 
plaintiff is not given the statutory period in which 


to amend his complaint by a reply to defendant’s 


counterclaim.” 

After notice of trial. The absolute right of a 
party to amend as of course within a given period is 
not cut off by the adverse party noticing the cause 
dieye Wai 

[§ 592] f. Subject Matter.81 The amendment 
may add new allegations to strengthen and complete 
the cause of action or defense originally set up,®? or 
leave out redundant or irrelevant matter,’? or add 
another and separate count based upon the same 
cause of action,** or enlarge plaintiff’s demand for a 
recovery,®® or strike out a cause of.action.8° The 
right to amend extends to the correcting or supply- 
ing of a verification.§7 ; 

Change of demurrer to answer. A statute provid- 
ing that a pleading may be amended as of course does 
not permit the substitution of an answer for a de- 
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to run from the time of service, if a 
complaint be served on one defendant, 
and, after the period of amendment 
of course has expired, on another de- 
fendant, it may still be amended of 
course as to the latter, but not as to 
the former. George v. Grant, 56 
HowPr (N. Y.) 244. 

[d] In Georgia a defendant may 
amend as of course, even after the 
time for answering has expired, by 
making affidavit that the amendment 
is not interposed for purposes of de- 
Jay. Wynn v. Wynn, 109 Ga. 255, 34 
SE 341. 

{e] After adding of similiter.— 
Where the statute provides that an 
amendment of course may be made at 
any time before a pleading in answer 
has been filed, the adding of a sim- 
jliter to defendant’s conclusion to the 
country on a transcript of the plead- 
ings for trial, under a provision of 
the Practice Act declaring that when 
a pleading concludes to the country 
issue shall be considered as joined 
thereon and similiter, when necessary, 
may be added at any time, consti- 
tutes the filing of a pleading in an- 
swer preventing an amendment of 
the plea as of course. Rix, v. New 
York Cent., ete, R. Co, 67 N. J. L. 
503, 51 A 924. 

63. Rix v. New York Cent., etc., R. 
Co, 67 Ned. 1.603, 62 A’ 9245. Mar- 
tinez v. Arocena, 23 Porto Rico 344. 


64. Clor v. Mallory, 1 CodeRep (N. 
Ye) L2G: U 
65. Gates v. Canfield, 28 Hun 12, 2 


NYCivProc 255, 64 HowPr 81. But 
see Anthony v. Blain, 5 Ont. L. 48, 1 
OntWR 841 (where plaintiff had been 
required to deliver particulars and 
the time for answer had expired, an 
amended statement of claim after the 
original ime had expired was er- 


roneous). 

66. Dawson v. Bogart, 16 
NYCivProec 56; Gillies v. Culbert, 
(Sask.) 10 WestWkly 894. 

67. Schlegel v. Roman Catholic 
Church, 194 N. Y. 391, 87 NE 426; 


Schlesinger v. Borough Bank, 112 


App. Div. 121, 98 NYS 136; Binder v. 
Metropolitan State R. Co., 68 App. 
Div. 281, 74 NYS 54; New York Cent. 
R. Co. v. Gugino, 129 Mise. 196, 221 
NYS 608; Wood v. Ordway, 63 Misc. 
181, 118 NYS 422; Bates v. Plasmon, 
41 Mise. 16, 88 NYS 5738; Evans v. 
Lichtenstein, 9 AbbPrNS (N. Y.) 141; 
Washburn v. Herrick, 4 HowPr (N. 
Y.) 15, 2 CodeRep 2.. Contra Arm- 
strong v. Phillips, 60 Hun 243, 14 
NYS 582; Seckel v. Tangemann, 53 
Misc. 268, 103 NYS 77. 

68. Schlegel v. Roman Catholic 
Church, 194 N. Y. 391, 87 NE 426. 
Contra Toomey vy. Andrews, 48 HowPr 
GNE AY.) mood. 

69. Hubert v. Apostoloff, 200 App. 
Div. 641, 193 NYS 427. 

70. See statutory provisions. 

71.. Ullman v. Tanner, 127 App. 
Div. 808, 111 NYS 844; Cooper v. 
Jones, 6 N. Y. Super. 699. 

{a] MTllustrations.—(1) Under a 
statute providing that a party may 
amend his petition or answer at any 
time before the answer or reply there- 
to shall be filed, plaintiff may amend 
his petition regardless of the pend- 
ency of a demurrer thereto. State 
v. Grimm, 197 Mo. A. 566, 196 SW 
1019. (2) An amended answer may 
be served after a demurrer has been 
interposed to the original answer, al- 
though previous to the demurrer 
plaintiff has obtained an order to 
strike certain portions of the answer 
with leave to defendant to amend. 
Cooper v. Jones, 6 N. Y. Super. 699. 

72. Wener v. Garneau, 16 Que. Pr. 
100. 

Rondeau v. Mignault, 21 Que 
Hudon vy. McDonald, 7 Que. 
74 Kay v. Pruden, 


101 Iowa 60, 
69 NW 1137. 

75. Burrall v. Moore, 12 N. Y. Su- 
per. 654. 

[a] Motion addressed to pleading's. 
—Under a statute providing for an 
amendment as of course within a 
specified time after service of a no- 
tice of a motion addressed to the 


pleadings, an amendment cannot be 
made after a motion to dismiss the 
complaint and for judgment for de- 
fendant on the merits, since such is 
not a motion addressed to the plead- 
ings. Baker v. Reis, 223 App. Div. 
842, 228 NYS 3807. 

76. Heubschman y. Kugelman, 112 
Misc. 151, 184 NYS 48 [aff 193 App. 
Div. 702, 184 NYS 447]. 

77. PE wae as v. King, 27 Colo.’ 339, 


Holm v. Appleby, 27 Misc. 4 
57 NYS 266. aa a Z 

79. Holm vy. Appleby. supra. 

80. Washburn v. Herrick, 4 HowPr 
CN Y:),-5, 7.2" GodeRep! 2. 

81. Amendments by leave of court 
see infra § 628 et seq. 

82. Spencer v. Tooker, 12 AbbPr 
(N. Y.) 358, 21 HowPr 333; Thomp- 
nes v. Minford, 11 HowPr (N. Y.) 

[a] Where there is no express ad- 
mission of a fact, but only an im- 
plied admission from _ silence, an 
amended answer inserting the omitted 
denial is not necessarily inconsistent. 
Spencer v. Tooker, 12 AbbPr (N. Y.) 
353, 21 HowPr 3338. i 

83. Smith v. Pfister, 39 Hun (N. 
a yea Field v. Morse, 8 HowPr (N. 

84 Rose v. Taylor, 26 Ga. A. 700, 
106 SE 922. 

85. Willis v. Cochran, 66 Okl. 257, 
168 P 658. 

86. Watson v. Rushmore, 15 
AbbPr (N. Y.) 51. But see Gottwald 
v. Weil, 68 Misc. 468, 124 NYS 333 
(after . demurrer to a complaint 
against two defendants for misjoinder 
of causes of action and a discontinu- 
ance as to the nondemurring defend- 
ant, the court cannot compel accept- 
ance of an amended complaint by de- 
fendant, who demurred, pending a 
ruling on the demurrer, although the 
time to amend as of course had not 
expired). 

87. Claussen vy. Chapin, 69 Mont. 
205; 2220 OTs: 


a 


For later cases; developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 592-595] 


murrer.°§ 

New cause of action or defense.*® Under statutes 
permitting amendments as of course and silent as to 
the nature of such amendments, it is held that such 
amendments are not restricted to the matters of the 
original pleading,®® and, although there is authority 
to the contrary,®+ that the complaint may be amended 
by alleging an entirely new cause of action,®? sub- 
ject to the restriction that all of the causes of action 
set forth in the amended complaint must be of the 
same class and of the same class to which the sum- 
mons belongs,®? and that the answer may be amended 
by setting up a new and different defense.®* 

Matters arising after suit begun. The complaint 
may not be amended as of course by alleging matters 
occurring subsequent to the commencement of the 
action.°® 

[§ 593] g. Unauthorized Amendments. An amend- 
ment of a pleading as of course, when not authorized 
by statute or rule of court, is a mere nullity and may 
be disregarded by the adverse party,°® or stricken out 
on motion.°* However, a plaintiff upon whom an 
amended answer is served is not at liberty to dis- 
regard it merely because of his opinion that it is in- 
consistent with the first answer®® and that it sets up 


88. Cashman y. Reynolds, 
Y. 138, 25 NE 162. Contra Frank v. 
Bush, 2 NYCivProc 250, 683 HowPr 


282. 
[a] Reason for rule—Such a 


123° Net Y¥-—Saper:, 655; 


97. 
98. 


PLEADING 


Cowles v. Coster, 4 
Hill (N. Y.) 550; Whitefoot v. Lef- 
fingwell, 90 Wis. 182, 68 NW 82. 

See infra § 10 


Spencer v. Tooker, 
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a new defense®® and is not such an amendment as 
may be made as of course. 

Ratification. A party may, by consent, ratify the 
making of an unauthorized amendment.? 

[§ 594] 7. Amendments on Leave of Court?—a. 
In General. Except where an amendment may be 
made as of course,‘ a pleading may be amended only 
by leave of court,®> and where the statute forbids 
amendment except by order of the court,® an amend- 
ment on a mere agreement between the parties can- 
not be considered.” It has been held, however, that if 
an amendment be proper and in proper time, and the 
omission to obtain leave has not been the occasion of 
surprise or prejudice to the adverse party, it will be 
considered by the court.8 If an amended pleading 
be irregularly filed without leave, and the court later 
overrules a motion to strike such pleading from the 
files,® or recognizes it and embodies it in its instrue- 
tions to the jury,!® the irregularity of the filing is 
cured. Where it would be an-abuse of the court’s 
discretion to refuse to allow the amendment upon 
seasonable application, it must be permitted to stand 
even though improperly filed without leave.1? 

[§ 595] b. Authority of Court To Allow. In or- 
der to promote justice, courts in the exercise of their 


provides that “at any time within ten 
days after a demurrer is filed, the ad- 
| verse party may amend of course,” 
and that this provision may be re- 
garded as evidence that there is no 


05. 


change of position is not an amend- 
ment but an entire change of the 
line of defense from the law to the 
facts. Cashman v. Reynolds, 123 N. 
Y.-138, -25 NE 162. 

89. Amendments by leave of court 
see infra §§ 671-684, 717, 5 

90. Wyman v. Remond, 18 HowPr 
(N. Y.) 272; Thompson v. Minford, 11 
HowPr (N. Y.) 273. 

[a]. Under rule of court requiring 
amendment to be for the same cause 
of action, an amendment to a dec- 
laration alleging common-law negli- 
gence setting up a violation of the 
ordinance cannot be had. Prouty v. 
Skinner, 96 Vt. 53, 173 A 873. 

91. Snider v. Snider, 30 Ont. L. 
105, 5 OntWN 528, 16 DomLR 720; 
Baudistel ov. Sinton, (Sask.) 9 
WestWkly 291. See Dowdy v. Calvi, 
14 Ariz. 148, 125 P 873 (holding that 
anew cause of action from that orig- 
inally pleaded was not introduced 
where a cause of action for the tor- 
tious destruction of plaintiff’s busi- 
ness was omitted in an amendment 
amplifying an original cause of ac- 
tion stated for money had and re- 


ceived). 

92. Brown v. Leigh, 49 N. Y. 78; 
Mussinan v. Tatton, 8 Misc. 95; 28 
NYS 1006; Divine v. Dunean, 2 
AbbNCas (N. Y.) 328, 52 HowPr 446; 
Hocker v. Rackley, 90 Okl. 83, 216 P 
151; Willis v. Cochran, 66 Okl. 257, 
168 P 658. Contra Hollister v. Liv- 
ingston, 9 HowPr (N. Y.) 140. 

93. Lumpkin v. Collier, 69 Mo. 170; 
Brown v. Leigh, 49 N. Y. 78; 
sinan v. Hatton, 8 Misc. 95, 28 NYS 
1006; Dows v. Green, 3 HowPr (N. 
Y.) 3877. Contra Spalding v. Spal- 
ane 38 HowPr (N. Y.) 297, 1 GodeRes 


"54, Westinghouse Electric, etc., 
Co. v. Tweedle, 210 Mo. A. 510, 240 
SW 863; McQueen v. Babcock, 3 Abb. 
Dec. (N. Y.) 129, 3 Keyes 428; Muglia 
v. Erie R. Co., 97 App. Div. 532, 90 
NYS 216; Spencer v. Tooker, 12 
AbbPr VCNT'Y.), 303, 217 How Pr 3335 
Wyman v. Remond, 18 HowPr (N. Y.) 
272. 

95. Hornfager v. MHornfager, 6 
HowPr (N. Y.) 18, CodeRepNS 180. 

96. Hopkins v. Cothran, 17 Kan. 
173; Missouri, etc., R. Co. v. Wilson, 
10 Kan. 105; Luke v. Johnycake, 9 
Kan. 511; Ferrand v. Herbeson, 10 N. 


Mus- |) 


516, 74 


12 AbbPr 
ONGaY mo Doe ee Lome ooo. 

99. Spencer vy. Tooker, supra. 

1. Spencer v. Tooker, supra. 

2. Jeffs v. Flickenger, 14 Kan. 308; 
Whitefoot v. Leffingwell, 90 Wis. 182, 
63 NW 82. 

3. Time of making see infra § 605 
et seq. 

4 See supra §§ 586-593. 

5. Cal.—Berkeley College Nat. 
Bank v. Morrison, (A.) 280 P 218. 

Colo.—Galligan v. Luther, 54 Colo. 
118, 128 P 1123; Walters v. Webster, 


FE Colo. 549, 123 P 952, AnnCas1914A 


Fla.—Avon Mfg. Co. v. Herring, 93 
Fla. 1128, 114 S 425; Sewell v. Huff- 
stetler, 83 Fla. 629, 93'S 162; Day v. 
Hurchman, 65 Fla. 186, 61 S, 445. 

Ga.—Clark v. Ganson, 144 Ga. 544, 
87 SE 670; W. C. Dunham Lumber 


Co. v. Tumlin Lumber Co., 28 Ga. A. | 


424, 111 SE 588; Chattanooga Boil- 
er, etc., Co. v. Robinson, 14 Ga. A. 73, 
80 SE 299. 
Ida.—Farmers’, etc., Bank v. Gal- 
laher Inv. Co., 438 Ida. 496, 253 P 383. 
Tie Ss onnspe v. Wright, 221. Ill. 


Indi—Etyatt VEC nk Soba, 
Beckman v. Beckman State Bank, 72 


Ind. A. 112, 126 NE 486. 

Ky.—E. W. Ross. Co. v. Akers, 192 
Ky. 389, 233 SW 786; Petry v. Petry, 
142 Ky, 564, 134 SW 922.. 

Mich.—Merrill v. Leisenring, 157 
Mich. 133, 121 NW 820. 

Mont.—Meredith v. Roman, 49 
Mont. 204, 141 P 648. 

N. D.—FEnnis v. Retail Merchants 
Assoc. Mut. F. Ins. Co., 33 N. D. 20, 
156 NW 234. 

Pa.—Veinik v. Philadelphia Rapid 
Transit Co., 22 Pa. Dist. 175; Covey 
Ae wha i etc., R. Co., 14 Pa. Dist. 


Porto Rico.—Porto Rico R., ete., Co. 
Vv. eee lee 28 Porte Rico 928. 

S. D.—Tripp v. Yankton, 10 S. D. 
NW 447. 

Tex.—Texas Mut. L. Ins. Assoc. v. 
Wilson, (Civ. A.) 19 SW (2d) 591. 

Ont.—Anthony v. Blain, 5 Ont. L. 
48, 1 OntWR 841. 

Que.—Sinclair v. Jacobs, 30 Que. 
Pr. 898; Leclerc v. Canadian SS. 
Lines, Ltd., 26 Que. Pr. 204. 

See McCulloch vy. Tapp, 2 Oh. Dec. 
(Reprint) 678, 4 WestLMonth 575 
(where it was said that Code § 135 


1 Iowa 661, 198 NW 314. 


LIS" | 


other case where an amendment or 
additional pleading may be made 
without leave of court). 

[a] A bill of particulars cannot 
be amended without leave of court. 
Wager v. Chew, 15 Pa. 323. 

{[b] Filing in vacation.—A statute 
requiring any party filing an amend- 
ed pleading. in vacation to give writ- 
ten notice of the time of filing to the 
adverse party does not confer the 
right to file an amended petition in 


| vacation of the party’s own motion. 
| Peterson v. Chicago, etc., R. Co., 108 


Fed. 561. 

6. See statutory provisions. 

7 Elliott v. Metropolitan St. R. 
Co... 1b0 Mow A, (5 17,0138. (SWiv 66a 
Rush v. Metropolitan St. R. Co., 157 
Mo. A. 504, 1837 SW 1029. 

8. Connell v. Chandler, 11 Tex. 249. 

9. U. S.—Marion Phosphate Co. v. 


Christy, 197 
Mo.—McCollum v. Lougan, 29 Mo. 
Nebr.—Grotte v. Nagle, 50 Nebr. 

363, a NW 973. 

N. M.—Ross v. Berry, 17 N. M. 48, 

124 P 342. 

Tex.—Thomas v. Young,-5 Tex. 253. 


[a] Necessity of striking.—That 
leave of court was not first obtained 


| Cummer, 60 Fed. 873, 9 CCA 279. 


Iowa.—Buttman  v. 


| 451. 


' to file an amendment does not require 
‘that the amendment be stricken if 
|'the court would, had it been request- 


ed, have granted leave to file it, 
which fact may be determined on the 
motion to strike. Buttman y. Chris- 
ty, 197 Iowa 661, 198 NW 314. 

10. McGuire v. Chicago, ete, R. 
Co., 188 Iowa 664, 666, 116 NW 8g01 
[aff 219 U.S. 549; 31 SCts 259, 55. 
ed. 328]; Berkey v. Lefehure, 125 
Iowa 76, 99 NW 710; Danielson v. 
Danielson, 62 Mont. ‘83, 203 P 506, 507 
felt, Cycle 

‘Tt being very clear 
amendment was filed 


that the 
in open court 


during the progress of the trial, that - 


it was properly entered on the no- 
tice book, that it was before the trial 
court and embodied in its instruc- 
tions, and that it presented an issue 
that the appellants at least claimed 
was in the case, formal leave to file 
the same was not necessary.” Mc- 
Guire v. Chicago, etc., R. Co., supra. 

11. Miller vy. Perry, 38 Iowa 301, 
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general common-law jurisdiction, in the absence of 
any prohibitory statute, and independent of any ex- 
press statutory authority, may, in their discretion, 
permit pleadings to be prriended at any time before 
verdict found,!2 wherever such amendment is not in 
violation of some positive rule of law,1* and does not 
surprise or prejudice the opposite party.** Pleadings 
ean be amended only in the court where the case i 
pending,!® and not in a court having no jurisdiction.*® 
Where the court has jurisdiction of the action as 
originally brought, it is within its jurisdiction in rul- 
ing as to the allowance or disallowance of amend- 
ments notwithstanding its rulings may be errone- 
ous.17 Where the court has a acquired jurisdiction of 
the person of a nonresident defendant, any proper 
amendment may be made to the declaration.*® 

Judge at chambers. Under a general power con- 
ferred by statute upon a judge at chambers to make 
and direct interlocutory motions, orders, rules, and 
other proceedings preparatory to the hearing of a 
case, a judge may at chambers grant leave to amend 
a complaint.?° 

Where an action is transferred from equity to law, 

12. Iowa.—Miller v. Perry, supra. 

La.—Swilley v. Low, 13 La. Ann. 
ae Penny v. Parham, 1 La. Ann. 16. 


(ha, ), 96 
N. S. (La.) 416; 


SE 204. 


N. Y.—Hatch v. Central Nat. Bank, 
Uo Neee Yeo 1 wales iim bere Co: tv. 
Dupignac, 150 "ADD. Div. 400, 134 NYS 
LOMS seen I CEPrOONS) odie? mb eOn Ve 
Raquette Fails Land Co., 93 Misc. 582, 
158 NYS 467; P. H., etc., Roots Co. v. 
New York Fdy. Co., 54 Misc. 635, 104 


Li (On tas0: 


tion 


PLEADING 


ern Union Tel. Co., 150 N. C. 428, 64] 23; 
Wadsworth y. Harris, 1 Rob. 
Watson vy. Pierce, 6 Mart. 
Goff v. Robinson, 60 

Sherwood v. Cline, 
Compare Wakeman v. 
Throckmorton, 74\Conn. 616, 51 A 554 
(holding that a grant of a stay of ac- 
in a state court, 
Bankruptey Act [1898] § 11, did not 


Vt. 633, 15 A 339; 


[§§ 595-597 


the law court may, in the absence of statutory re- 
striction, permit amendments as in cases originally 
brought in that court.?4 

[§ 596] c. Necessity for Something To Amend by. 
In general, before an amendment will be allowed as to 
a matter of form, there must be something to amend 
by, that is, there must be something in the record to 
show that what is sought by the amendment was 
originally designed, but has been omitted through 
mistake or oversight,?? although a contrary provision 
may be made by statute.?* Some eases restrict this 
rule to amendments as to matters of form, holding 
that amendments as to matters of substance must 
conform to the facts, and as to these the record can be 
no guide.** But other cases apply the rule to all 
classes of .amendments, holding that the right to 
amend presupposes that the pleadings disclose at 
least the semblance of a subsisting cause of action.?® 

[§ 597] d. Discretion of Court?*—(1) In General. 
The allowance or refusal of amendments is a matter 
which is largely within the sound discretion of the 
trial court,?* and, under a rule which is universally 
recognized as to review of matters within the dis- 
Guardian Trust Co. v. Meyer, 19 
F. (2d) 186; Hartford Acc., etec., Co. 
v. Beaver Pond Bd. of Education, 15 
F. (2d) 317; Charles Nelson Co. v. U. 
S., 11 F. (2d) 906; Griffin v. Thomp- 
son, 10 F. (2d) 127; Sauter v. Phila- 
delphia First Nat. Bank, 8 F. (2d) 
121; Swiftwater Plantations Co. v. 
Davis, 287 Fed. 813; Tway v. Seneca 


Motor Car Co., 284 Fed. 265; In re 
Frank, 239 Fed. 709, 152 CCA 543 


pursuant to 


NYS 785. prevent such court from allowing an| [aff 234 Fed. 665]; El Dia Ins. Co. 
N. C.—Alamance Comrs. v. Blair, 76 | amendment of the complaint). v. Sinclair, 228 Fed. 833, 143 CCA 
Neer r36: [a] After withdrawal of a juror.— | 231; Chicago, etc., R. Co. v. Nelson, 
Porto Rico.—Martinez v. Davila, 19 | Where, after commencement of the} 226 Fed. 708, 141 CCA 464; Bankers’ 


Porto Rico 503. 

Tex.—Cleveland v. Ward, 116 Tex. 
1, 285 SW 10638, 1069 [cit Cyc]. 

Va.—Anderson v. Dudley, 5 Cail (9 
Va.) 529; Tabb v. Gregory, 4 Call (8 
Va.) 225. 

W. Va.—Travis v. Peabody Ins. Co., 
28 W. Va. 583. 

13. Conner v. Smith, 74 Ala. 115; 
Miller v. Metzger, 16 Ill. 390. 

bie Ga.—Camp v. Bancroft, 25 Ga. 


Ida.—Kroetch v. Empire Mill Co., 9 
Ida. 277, 74 P 868. 

Iowa.—Hall v. Chicago, etc., R. Co., 
84 Iowa 311, 51 NW 150 

Mo.—Martin v. Martin, 27 Mo. 227. 


* Nev.—Beck v. Thompson, 22 Nev. 
109, 36, P 562. 
N. Y.—Cooper v. Jones, 6 N. Y. 


Super. 699; 
Wend. 16. 

Pa.—Stainer v. Royal Ins. Co., 13 
Pa. Super. 25. 

S. C.—Taylor v. Atlantic Coast Line 
R. Co., 81S. C. 574, 62 SH 1113; Sims 
v. Ohio River, etc, Rar Comes6 So .C: 
30, 33 SE 746. 

Tex.—Northern Texas Tract. Co. v. 
Mullins, 44 Tex. Civ. A. 566, 99 SW 
433. 

Utah.—McCord, etc., Mercantile Co. 
v. Glenn, 6 Utah 139, 31 P 500. 

W. Va.—Travis v. Peabody Ins. Co., 
28 W. Va. 583. 

Can.—Corby’ v. Cotton, 3 Can. L. 
J. 50: 

Ont.—McKenzie v. Vansickles, 17 U. 
C. Q. B: 226. 

15. Camden, etc., R. Co. v. Stewart, 
18 N. J. Eq. 489; Johnston v. Hubbell, 
Wright (Oh.) 69; Belcher v. Tred- 
way, 136 Va. 181, 118 SH 79. 

[a] After entry of continuance by 
mistake.—Where an order continuing 
a case by consent was entered by 
mistake the court had power during 
the term to permit defendant to file 
an amended answer setting up plain- 
tiff’s failure to file a claim for the 
damages sued for within the time re- 
quired by the contract. Cook v. West- 


Post. “va. Hitehcock, el 


trial, a juror is withdrawn to permit 
plaintiff to amend, the trial term loses 
jurisdiction to authorize the amend- 
ment and plaintiff must apply for 
leave at special term. Wood vy. Mc- 
Guire, 26 Misc. 200, 55 NYS 746. 

[b] Where a complaint fails to 
state a cause of action within the 
jurisdiction of the court, the court 
has no jurisdiction to allow an amend- 
ment. McCuen v. Grand Lodge I. O. 
O. F., 152 Ark. 613, 240 SW 19; Hack- 
ett v. Strumpf, 156 App. Div. 58, 141 
NY S20 72: 

17. Goode v. Adams Express Co., 
192 Iowa 1164, 186 NW 68; Savage 
v. Walshe, 246 Mass. 170, 140 NE 787. 

18. Lathrop y. Adkisson, 87 Ga. 
339, 13 SE 517. 

19. Authority of judge at cham- 
bers generally see Judges §§ 88-96. 


20. Pllen v. Ellen, 26 S. C. 99, 1 
SE 413. 
21. Martin Fertilizer Co. v. Thom- 


as, 135 Md. 633, 109 A 458. 

22. Ww; S.—Nelson v. Barker, 17 F. 
Cas. No. 10,101, 3 McLean 379. 

Tll.— Lake v. Morse, 11 Ill. 587. 

Ind.—State v. Hood, 6 Blackf. 260. 
Say ee een Vv. Fletcher, Morr. 
me C.—Brown v. Hillegas, 20 S. C. L. 

Vt.—Dean v. Swift, 11 Vt. 331. 

23. See Parrish v. Pensacola, etce., 
R. Co., 28 Fla. 251, 9 S 696. 

24. Diamond vy. Williamsburgh 
Ins. Co., 4 Daly (N. Y.) 494; Jenkins 
VeniturehisonweZ0 eS. Gy Lal 626. 

25. See infra §§ 660, 703. 

26. After demurrer sustained see 
supra § 563. 

Amendments to conform to proofs 
see infra § 649. 

Conditions see infra § 735. 

27. U. S.—Thomsen v. Cayser, 243 
LoS 6G sc Ou moonmol ulmm ede a5 ON, 
AnnCas1917D 322 [rev 190 Fed. 536 
111 CCA 368, 190 Fed. 1022 mem, 111 
CCA 674 mem]; Wright v. Ho!lings- 
worth, 1 Pet. 165, 7 L. ed. 96; Mande- 
ville v. Wilson, 5 Cranch 15,7 3° a. sed. 


Surety Co. v. Holly, 219 Fed. 96, 134 
CCA 536; Cceur d’Alene Lumber Co. 
v. Thompson, 215 Fed. 8, 131 CCA 316, 
LRA1915A 731; Truckee River Gener- 
al Electric Co. v. Benner, 211 Fed. 79, 
127 CCA 503; St. Louis, ete, “RR. Co: 
Vv. Loughmiller, 193 Fed. 689; Loeb 
v. Eastman Kodak Co., 183 Fed. 704, 
106 CCA 142; Manitowoc Malting Co. 
v. Fuechtwanger, 169 Fed. 983 [rev 
on other grounds 187 Fed. 713, 109 
CCA 461]; Moore v. Petty, 135 Fed. 
668, 68 CCA 306; Alaska Commercial 
Co. v. Williams, 128 Fed. 362, 683 CCA 
92; Merchants’ Life Assoc. v. Yoak- 
um, 98° Fed. .251, 39. CCA {563 5:Bu- 
chanan vy. Cleveland Linseed Oil Co., 
91 Fed. 88, 33 CCA 351; Federal Mfg., 
ete: (Coty. (Weiss 4d (CeviGilastise 

Ala. —Morris v. Brown, 177 Ala. 389, 
BSy Seo Oss ebhle ave Bishop, 2 Ala. 320; 
Tate v. Gilbert, 2 Port. 386. 


Ariz.—Brady v. Pinal County, 8 
Ariz. L471 GP 910; 
Ark.—Butler v. Butler, 176 Ark. 


126, 2 SW (2d) 63; Butler County R. 
Cos PVs Bum pl 24s PAKS 12295 1 SIGN 
329; King v. Caldwell, 26 Ark. 405; 
Mohr v. Sherman, 25 Ark. 7. 
Cal.—Neher v. ‘Kauffman, 19 ToCas 
674, 242 P 713; Norton v. Bassett, 158 
Cal. A, elk Pp 253; Trower v. San 
Francisco, 157 Cal.- 762, 109 P 617; 
San Joaquin Valley Bank v. Dodge, 
125 Cal. 77, 57 P 687; Fitzgerald v. 
Neustadt, 91 Cal. 600, PAGOR MEE RUSS 
Walsh v. McKeen, 75 Cal. 619, 17 P 
673; Cheney v. O’Brien, 69 Cal. 199, 
LO. 479), Sessup_ v., King,.4.Cale sols 
Smith v. Ferries, etc., R. Co., 5 Cal. 
Unrep. Casio889) 51, P7103); worduive 
Kenton, 5 Cal. Unrep. Cas. 780, 40 
P 1031; Mays v. Wann, (A.) 274 P 
1020; In re Goldman, 86 Cal. A. 125, 
260 P 586; Sweet v. Hamilothoris, 84 
Gall. “As 175, 258 P 652; Long Beach 
Fisheries Co. v. Curtis Corp., 58 Cals 
A. 318, 208 P 372; Maltby v. Conk- 
lin, 50, Cal. A. 201, 195 P 280; Koch 
v. Wilcoxon, 30 Cal. A. 517, 168 PB 
1048; Snyder v. Miller, 29 Cal. A. 566, 
157 Po 22° Strait. wv. Wilkins, 23. Cal. 
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cretion of a trial court, an order granting or denying | leave to amend 


A. 774, 139 P 911; Gard v. Ramos, 
23 Cal. A. 308, 138 P 108; Blumer 
v. Mayhew, 17 ‘Cal. A. 223, 119 P 202; 
Skinner v. Knickrehm, 10 Cal. A. 596, 


102° P 9475 “Rose v. Doe, 4 Cal. A 
680, 89 P 135 

Colo. —Kingsbury v. Vreeland, 58 
Colo.) 21/2;, F144 PP $87rs Dubois v. 
Bowles, 55 Colo. 312, 134 P 112; Wig- 
gington v. Denver, ete., R. Co., 51 
Colo. 377, 118 P 88; Richner v. Pla- 


teau Live Stock Co., 44 Colo. 302, 98 
Poss. clanner cve blarperioe, Colo: 
156, 15 P 404; Tomboy Gold Mines 
Co. v. Arapahoe County Dist. Ct., 23 


Colo. 441, 48 P 537; Dyer v. Mc- 
, Phee, 6 Colo. 174. 
Conn.—Raymond v. Bailey, 98 


Conn. 201, 118 A 915; Warner v. New 
Works etc:, Rs ‘Co. 86 Gonns 1561," 86 
A 23; Hillyer v. Winsted, 77 Conn. 
304, 59 A 40; Bulkley v. Andrews, 
39 Conn. 523; North’ v. Nichols, 39 
Conn. 355; Merriam v. Langdon, 10 
Conn. 460. 

Del.—Console Master Speaker Corp. 
v. Muskegon Wood Products Corp., 
(Super.) 141 A 109. 

D. C.—F. H. Smith Co. v. Low, 57 
App. 167, 18 F. (2d) 817; Washington 
R., ete., Co. v. Scala, 45 App. 484 [aff 
244 U. S. 680 mem, 37 SCt 654 mem, 
61 L. ed. 1360 memjJ; Armour v. 
Flook, 44 App. 415; Schneider v. 
American Bridge Co., 31 App. 420; 
St. Clair v. Conlon, 12 App. 161; Ger- 
man Evangelical Soc. v. Prospect Hill 
Cemetery, 3 App. 310. 

Fla.—Wilkie v. Roberts, 91 Fla. 
1064, 109 S 225; Guggenheimer v. Da- 
vidson, 62 Fla. 490, 56 S 801; Morgan 
v. Eaton, 59° Pla 5625 5624S. 305, (138 
AmSR 167; Williams v. Clyatt, 53 
Fla. 987, 43 S 441. 

Ga.—Ripley v. Eady, 106 Ga. 422, 


32 SE 343. 
Ida.—Todd v. Hailey, 45 Ida. 175, 
260 P 1092; Schwarz v. Taeger, 44 


Ida. 625, 258 P 1082; Marysville Dev. 
Co. v. Marotz, 44 Ida. 469, 258 P 180; 
Idaho Trust Co. v. Eastman, 43 Ida. 
142, 249 P 890; Hoy v. Anderson, 39 
Ida. 430, 227 P 1058; Swanson v. Ol- 
sen, 38 Ida. 24, 220 P 407; Cady v. 
Keller, 28 Ida. 368, 154 P 629; Small 
Vv. Harrington, 10 Tda. 499, 79 P 461; 
Lowe v. Long, 5 Ida. 122, 47 P 93, 
Tll.—Clark v. Wisconsin Cent. R. 


Co., 261 Ill. 407, 103 NE 1041 [rev 
177 Till. A. 620]; Crooked Creek v. 
King, 252 Ill. 126, 96 NE 905; An- 


derson Transfer Co. v. Fuller, 174 Ill. 
221-51) NI) 25% -Chicacoyete;, R.-Co. 
v. Logue, 158 Ill. 621, 42 NE 53; 
Schmidt v. Braley, 112 Ill. 48, 1 NE 
267; Misch v. McAlpine, 78 Ill. 507; 
Phillips v. Dana, 2 Ill. 498; Hunziker 
v. Mulcahey, 215 Ill. A. 508; Price v. 
Marie, 207 Til. A. 112; Scovill Mfg. 
Co. v. Cassidy, 195 Ill. A. 448 [aff 
275 Ill. 462, 114 NE 181, AnnCas1918E 
602]; Hackman v. Staunton, 190 Il. 
A. 545; Tierney v. Sampsell, 172 IIl. 

: ; Wickes v. Walden, 150 Il. 
A. 79; Knights Templars, etc., Life 
Indemn. Co. v. Crayton, 110 Ill. A. 
648 [aff 209 Ill. 


550, 70 NE 1066]; 
Chicago Architectural Iron Works 
v. McKey, 93 Ill. A. 244; Berkowsky 
v. Specter, 79 Ill. A. 215; B. F. Stur- 
tevant Co. v. Sullivan, 69 Ill. A. 47; 
Ridgely Nat. Bank v. Fairbank, 54 
Ill. A. 296. 

Ind.— Lake Erie, etc., R. Co. v. Huff- 
man, 177 Ind. 126, 97 NE 434, 
AnnCas1914C 1272; Nysewander v. 
Lowman, 124 Ind. 584, 24 NE 355; 
Grand Rapids, etc., R. Co. v. Ellison, 


117 Ind. 234, 20 NE 135; Shropshire 
v. Kennedy, 84 Ind. 111; Musselman 
v. Musselman, 44 Ind. 106; Wayne 


County Turnp. Conky: Berry, 5 Ind. 
286; Hartford Acc., etc., Co. v. State, 
(A,) 159 NE 21; Baxter. v. Baxter, 46 
Ind. A. 514, 92 NE 881, 1039; Warden 
v. Nolan, 10 Ind. A. 334, 37 NE 821; 
Peigh v. Huffman, 6 Ind. A. 658, 34 
NE 32. 

Iowa.—Conklin vy. Towne, 204 Iowa 
916, 216 NW 264; Farmers’ Mercan- 
tile Co. v. Farmers’ Ins. Co., 161 Iowa 
5, 141 NW 447; Taylor v. ‘Star Coal | 


Co., 110 Iowa 40, 81 NW 249; Weis 
v. Morris, 102 Iowa 327, 71 NW 208; 
Heusinkveld v. St. Paul F. & M. Ins. 
Co., 96 Iowa 224, 64 NW 769; Hays 
v. Turner, 23 Iowa 214; State v. Keo- 
kuk, 18 Towa 388; Brockman v. Ber- 
ryhill, 16 Iowa 183; Dunton v. Thor- 
ington, 15 Iowa 217; Hatfield v. Gano, 


15 Iowa 177. 

Kan.—Cobb v. Burford, 121 Kan. 
199, 246 P 1009; King v. Stephens, 
LiseKan SoS.) clone sills Bellamy iv; 
Kansas City R. Co., 108 Kan. 708, 196 
P 1104; Abmeyer v. German-Ameri- 


can State Bank, 103 Kan. 356, 179 P 


368; Wetmore State Bank vy. Cour- 
ter, 97 Kan.’ 178, 155 P-27;--Scott: v. 
King, 96 Kan. 561, 152-653; -Rog- 


ers v. Hodgson, 46 Kan. 276, 26 P 732; 
Tefft v. Fiery, 22 Kan. 753; Brokaw 
Vs Bartley, Siikan. Av 318) 761 P2320: 
eee v. Ripley, 5 Kan. A. 818, 49 
P 4 

Ky.—Commonwealth Nat. Bank v. 
Kentucky River Coal Corp., 20 SW 
(2d) 724; Union Bank, 7 
Ponder, 220 Ky. 365, 4 
Scholl v. Margulis, 215 Ky. 62, 284 
SW 421; Levy v. Nelson, 212 Ky. 
444, 279 SW 620; Monterey First 
State Bank v. Vories, 195 Ky. 96, 242 
S W18; Million v. Johnson, 195 Ky. 
233, 242 SW 14; Graziani v. Ernst, 
169 Ky. 751, 185 SW 99; Hodge To- 
bacco Co. v. Whaley, 166 Ky. 813, 179 
SW 840; Aylor v. Aylor, 158 Ky. 713, 
166 SW 216; Western Union Tel. Co. 
v. Reed, 158 Ky. 552, 165 SW 656; 
Moore v. Damron, 157 Ky. 799, 164 
SW 103; Title Guaranty, etce., Co. v. 
Com., 141 Ky. 570, 133 SW 577; Har- 
dison v. Pace, 121 SW 671; Young 
v. Melllhenny, 116 SW 728; Schulte 
v. Louisville, ete., R. Co., 128 Ky. 627, 
108 SW 941, 33 KyL 31; Edmonson 
v. Kentucky Cent. R. Co., 105 Ky. 479, 
49 SW 200, 448, 20 KyL 1296; Greer 
v. Covington, 83 Ky. 410, 2 SW 323. 
7 KyL 419; Goff v. Lowe, 80 SW 
219, 25 Kyl 2176; Guthrie v. Guth- 
rie, 78 SW_ 474, 25 KyL 1701; Burk- 
holder v. Farmers’ Bank, 67 SW 832, 
23 KyL 2449; Bryant v. Cooney, 40 
Sw 918, 19 Kyl 423; Thompson v. 
Peak, 13 Ky. Op. 548; Hildreth v. 
Shipp, 11 Ky. Op. 325; Payne v. Monk, 
6 Ky. Op. 255; Cruch v. Smith, 5 Ky. 
Op. 72. 

La.—Blackburn v. Louisiana R., 
ere Cony 128 Mar 319 4S vs86or 
Schlater v. Le Blanc, 121 La. 919, 
46 S 921; Spencer v. Conrad, 9 Rob. 
78; Rouzan’s Succession, 7 Rob. 436: 
Tucker vy. Liles, 4 La. 297; Benoit 
v. Hebert, 1 La. 212; O’Donnell_ v. 
American Union Benev. Assoc., 4 La. 
A. (Orleans) 861; Atlanta Nat. Bank 
Vv. <Prim, 3 Ua. A. (Orleans) 406; 
Parker v. Baker Gasoline Co., Inc., 3 
1 Dee, ey (tale 

Me.—Levee v. Mardin, 126 Me. 133, 


136 A 696; Garmong v. Henderson, 
112 Me. 383, 92 A 322; Bolster v. Chi- 
nay 6a - Melb bi | Koxiv, Conway BR 
Ins. Co., 53 Me. 107; Moor v. Shaw, 
47 Me. 88; Cummings v. Buckfield 
Branch R. Co., 35 Me. 478; Newall 


v. Hussey, 18 Me. 249, 36 AmD 717; 
Carter v. Thompson, 15 Me. 464; Fos- 
ter v. Haines, 13 Me. 307; Clapp v. 
Balch, 3 Me. 216; Wyman v. Dorr, 3 


Me. 183. 

Md.—Kearney v. Beverly Hills 
Corp., 145 A 385; Poland v. Chessler, 
145 Md. 66, 125 A 536; Long v. Long, 


118 Md. 198, 84 A 375; Hearn v. Quil- 
len, 94 Md. 39, 50 A 402; Forrestell 
v. Wood, 23 A 1338 Warren v. Twil- 
ley, 10 Md. 39; Gordon vy. Downey, 
1 Gill 41. 

Mass.—Crowley v. Holdsworth, 165 
NE 884; Hall Pub. Co. v. MacLaugh- 
lin, 230 ‘Mass. 534, 120 NE 69; Lowrie 
v. Castle, 225 Mass. ot, 1138 NE 206; 
Norton vy. Lilley, 214 Mass. 239, 101 
NE 367; Hirsh v. Beard, 200 Mass. 
569, 86 NE 954; Benjamin v. Casey, 
181 Mass. 542, 68 NE 925; Augur 
Steel Axle, etc., Co. v. Whittier, 117 
te 451; Lang v. Bunker, 6 Allen 


Mich.—Krohn v. Judge Wayne Cir. 
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will be reviewed only in case the 


Ct., 157 Mich. 185, 121 NW 466; Hoyt 
v. Wayne Cir. Judge, 117 Mich. 172, 
75 NW 295; Beneway v. Thorp, 77 
Mich. 181, 43 NW 863. . 

Minn.—Erickson v. Bijertness, 163 
Minn. 323, 209 NW 382; Miller v. 
Clark, 147 Minn. 13 0, 179 NW 731; 
Anderson v. Minneapolis, ete:; R.. Cox, 
146 Minn. 430, 179 NW 45; St. Cloud 
First Nat. Bank v. Lang, 94 Minn. 
261, 102 NW 700; Osborne v. Wil- 
IPEb oath A/S boobs 6 Gin mor) SHINS eal 
White v. Culver, 10 Minn. 192; But- 
ler v. Paine, 8 Minn. 324; Morrison 
v. Lovejoy, 6 Minn. 319; Fowler v. 
Atkinson, 5 Minn. 505. 

Mo.—Berberet v. JHlectric Park 
Amusement Co., 310 Mo. 655, 276 SW 
36; Montague v. Missouri, etc., R. 
Co., 289 Mo. 288, 233 SW 189: Na- 
tional Bank of Commerce v. Pierce, 
280 Mo. 614, 219 SW 578; State v. 
Reynolds, 277 Mo. 14, 208 SW 618; 
Chaput v. Bock, 224 Mo. 73, 123 SW 
16; Ensworth v. Barton, 67 Mo. 622, 
Allen v. Ranson, 44 Mo. 263, 100 
AmD 282; Chauvin v. Lownes, 23 Mo. 
223; Reutner v. Chesman, (A.) 9 SW 
(2a) 655; Schroll vo Noe, €A.) 297 
SW 999; Jacobs v. Chicago, etc., R. 
Co., (A.) 204 SW 954. 

Mont.—Wandel v. Wandel, 76 Mont. 
160, 248 P 864; Western Montana Nat. 
Bank v. Home Ins. Co., 75 Mont. 16, 
241, P 611; Gehlert v. Quinn, 35 Mont. 
451, 90 P 168, 119 AmSR 864; Ben- 
nett v. Tillmon, 18 Mont. 28, 44 P 
80; Wormall v. Reins, 1 Mont. 6°7. 

Nebr.—Fidler v. Adair, 109 Nebr. 
404, 191 NW 683; Dickenson v. Co- 
lumbus State Bank, 71 Nebr. 260. 98 
NW 813; Chicago, etc., R. Co. v. Mar- 
telle, 65 Nebr. 540, 91 NW 364; Chi- 
cago, ete., R. Co. v. Shaw, 63 Nebr. 
380. 88 NW 508, 56 LRA 341: Gage 
v. West, 62 Nebr. 612, 87 NW 344; 
Imhoff v. Richards, 48 Nebr. 590, 67 
NW 483; Kleckner v. Turk, 45 Nebr. 
176, 63 NW 469; Omaha, etc.. R. Co. 
v. Moschel, 38 Nebr. 281, 56 NW 875: 
Commercial Nat. Bank v. Gibson, 37 
Nebr. 750, 56 NW 616; Johrson v. 
Swayze, 35 Nebr. 117, 52 NW - 835; 
Mills v. Miller, 3 Nebr. 87; Donovan 
v. Hibbler, 3 Nebr. (Unoff.) 652, 92 
NW 637. 

N. J.—Harris v. Roth, (Sup.) 143 
A 5573) Excelsior \Electrie’ Go... 37. 
Sweet, 57 N. J. L. 224, 30 A 558; Sey- 
pee v. Long Dock Co., 17 N. de Eq. 

N. Y.—Deyo v. Morss, 144 N. Y. 216, 
oo IND st, ot NYAnnCas 42; Miner Vv. 
Baron, 131 N. Y. 677 mem, 30 NE 481; 
Knapp v. McGowan, 96 N. Y. 75; 
Smith v. Rathbun, 75 N. Y. 122 [rev 
13 Hun 47]; Wehle v. Conner, 63 N. 
Y. 258 [aff 40 N. Y. Super. 24]; De 
Grove v. Metropolitan Ins. Co., 61 N. 
Y. 594, 19 AmR 305; O’Neill v. New 
York, Cent..-etes Ry Co.;, 6OENS -Ye—038 
[rev 3 Thomps. & C. 399]; Richt- 
meyer v. Remsen, 38 N. Y. 206; Wool- 
sey v. Rondout, 4 Abb. Dec. 639, 2 
Keyes 603; Peo. v. Munn, 131 App. 
Div. 341, 115 NYS 8038; Lindblad v. 
Lynde, 81 App. Div. 603, 81 NYS 351; 
Zinsser v. Columbia Cab Co., 66 App. 
Div. 514, 73 NYS 287; Rice v. Cou- 
tant; 138 App. Divs 543; 56 5N YS 351; 
Gallagher v. Kingston Water Co., 25 
App. Div. 82, 49 NYS 250 faff 164 
N. UY. 602, 58. NEY 1087) te Hentz. v. 
Havemeyer, 15 Ann. Div. 357, 44 NYS 
58; Durham v. Chapin, 13 App. Div. 
94, 438 NYS 342; Van Allan v. Gordon, 
92° Hun? 500% 36) NYS 987s @Rotheve 
Schloss, 6 Barb. 308; Nethercott v. 
Kelly, 57 N. Y. Super. 2% 9 NY S=259. 

N. C.—Bridgeman v. Pilot. L. Ins. 
Co., 150 SE 15; State v. Martin, 191 
ING (On 4 One 132 SB 14; Saleeby v. 
Brown, 190..N.. C.. 138, 129 SH 424; 
Wiggins v. Landis Motor Co., 188 N. 
C. 316, 124 SE 621; Merritt v. Dick, 
169 N. C. 244, 85 SE 2; Mason vy. 
Stephens, 168 N. C. 369, 84 SE 528; 
Cantwell v. Herring, 127 N. C. 81, 37 
SE 140; State v. Caraleigh Phos- 
phate, etc., Works 23 ING Calon ot 
SB svsg Merchants’, ete., Nat. Bank 
Vv. McElwee, 104.N. CG. 305, 10 SE 295; 
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court abuses its diseretion.28 The question of the 
advisability of the allowance or the refusal of the 
amendment is one of fact to be determined by the 
it being presumed that the discretion of 
The court, however, 
must exercise its sound legal diseretion, and not its 
arbitrary will.*1 If the court permits an amendment 


trial eourt,*® 
the court has not been abused.*®° 


Henry v. Cannon, 86 N. C. 24; Turner 
VeeOhild aiomNeG. soe. 27 Amr. bos 

N. D.—Fuller v. Fried, 224 NW 668; 
Morrow v. Page Farmers’ Mercantile 
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LRA1915D 766; Paulsen v. Modern 


Woodmen of America, 21 N. D. 235, 


130 NW 281. 
Oh.—McLaughlin v. Barnes, 18 Oh. 
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ters v. Tulsa Rig, etc., Co., 113 Okl. 
293, 241 P 1095; Clem Oil Co. v. Oli- 
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Oil, ete., Co. v. Dickason-Goodman 
Lumber Co., 106 Okl. 119, 231 P 475; 
Breene v. MacWhyte Co., 101 Okl. 
247, 224 P 959; Mitchell v. Hines, 101 
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221 P 65; Barnett v. AXtna Explo- 
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252 P 433; U. 


mondston vy. Porter, 65 Okl. 18, 162 
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v. Wollard, 54 Okl. 432, 153 P 1189; 
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Trower v. Roberts, 380 Okl. 215, 120 
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Slankard, 29 -Okl. 1338, 116 P 803; 
Jantzen v. Emanuel German Baptist 
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Weaver, 23 Okl. 420, 100 P 915, 18 
AnnCas 462. 

Or.—Mount v. Welsh, 118 Or. 568, 
247 -P) 815; Vermont L. & T. Co. v. 
Bramel, 111 Or. 50, 224 P 1085: 
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119 Reprint 565; Parson v. Alexander, 
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[§ 597 


which the law clearly does not allow,®? or refuses an 
amendment which will obviously promote substan- 
tial justice,** it is error. 
ter of law that a particular amendment is not allow- 
able, when it is allowable or not, at his diseretion,** 
or if the refusal of such amendment is not an act of 
independent discretion, but based upon an erroneous 


If the court rules as a mat- 


yo Ruttan#22)UaCu@aBa451e 

Que.—Demers vy. Demers, 17 Que. 
K. B. 50; Guillot v. Garant, 11 Que. 
K. B. 282. 

28. See Appeal and Error § 2757. 

29. Jenness v. Jones, 68 N. H. 475, 
44 A 607; Broadhurst v. Morgan, 66 
N. H. 480, 29 A 553; 
66 N. H. 476, 30 A 1119; Gage v. Gage, 
66 N. H. 282, 29. Ar-643, 28 LRA 829; 
Morse v. Whitcher, 64 N. H. 590, 15 
A 217; Langdon v. Buchanan, 63 N. 
H. 657; Logue v. Clark, 62 N. isi 184; 
Barker v. Savage, 58 N. H. 252; Piper 
v., Hilliard, 158 Ne. be 198:" -Bakeriw. 
Davis, 22 N. H. 27; Wendell v. Mug- 
ridge, 19 N. H. 109; Hall v. Wood- 
ward, 30 S. C. 564, 9 SE 684. 


30. Cal.—Cheney v. O’Brien, 69 
Cal. 199, 10 P 479; Jessup v. King, 
4 :Cal.V33t- 


Ill.—Schmidt v. Braley, 112 Ill. 48, 
1 NE 267 

Ind.—Grand Rapids, ete., R. Co. v. 
Ellison, 117 Ind. 234, 20 NE 135. 

Iowa.—Heusinkveld v. St. Paul Bs 
ete., Ins. Co., 96 Iowa. 224, 64 NW 
769; Wilson vy. Johnson, 1 Greene 147. 

Minn.—St. Cloud First Nat. Bank 
v. Lang, 94 Minn. 261, 102 NW 700. 

Tex.—Bear v. Houston, etc., R. Co., 
(Civ. A.) 265 SW 246. 

31. Colo.—Tomboy Gold Mines Co. 
v. Arapahoe County Dist. Ct., 23 Colo. 


441, 48 P 537. 

Ill.—Burbridge vy. Howard, 184 Ill. 
A. 185; Northwestern Mut. L. Ins. 
Co. v. Richardson, 130 Ill. A. 205. 

Md.—Union Bank v. Ridgely, 1 
Harr. & G. 324. 

Porto Rico.—Martinez v. Davila, ko 
Porto Rico 503. 

S. C.—Zimmerman v. Amaker, 10 Ss. 


C2982 
Tex.—Brownsville v. Crixell, (Civ. 
v. Moschel, 


A.) 275 SW 430. 

32. Omaha, etc., R. Co. 

38 Nebr. 281, 56 NW 875; Johnson v. 
Swayze, 35 Nebr. 117, 52 NW 835; 
Roth v. Schloss, 6 Barb. (N. Y.) 308; 
Steward v. North Metropolitan Tram- 
ways Co., 16 Q. B. D. 556; Anderson 
v. Olson, 2 Sask. L. 405. 

[a] Statutory limits of discretion. 
—Where the statute under which an 
amendment is had imposes a limita- 
tion upon the character of amend- 
ments which may be allowed, discre- 
tion to be exercised by the court in 
allowing an amendment extends only 
to amendments which come within 
the purview of the statute. Stewart 
v. Stewart, 193 Iowa 307, 186 NW 833. 

33. Colo—Tomboy Gold Mines Co. 
v. Arapahoe County Dist. Ct., 23 Colo. 
441, 48 P 5387 

Ga.—Adams v. Haigler, 123 Ga. 659, 
51 SE 688. 

Nebr.—Gage v. West, 62 Nebr. 612, 
87 NW 344. 

N. Y.—Pritchard v. Nederland L. 

Co:, 38) App. ‘Div. 111,) 56°NYS 
604; Wood vy. Shultis, 4 Hun 309516 
Thomps. & C. 557; Bergman v. Neid- 
hardt, 37 Misc. 804, 76 NYS 900; 
Thedford v. Reade, 38 Misc. 563, 59 
NYS 537; Cox v. Bates, 27 Misc. 816, 
57 NYS 816; Milch v. Westchester F. 
Ins: ‘Co. 137 Misc. 9 231,734 ON Ys eiby 
Buck v. Barker, 5 NYSt 826. 

Okl.—Murray y. Speed, 54 Okl. 31, 
Heike ce ke 

Tex.—Ford v. Liner, 24 Tex. Civ. A 
353, 59 SW 943. 

Wash.—Newberg v. Farmer, 1 
Wash. T. 182. 

34. Rowell v. Small, 30 Me. 30; 
Martin v. Fayetteville Bank, 131 N. 
C. 121, 42 SE 558. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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construction of a previous ruling,*® in either case the 
action of the court is erroneous. There is no abuse 
of the discretion of the court in allowing an amend- 
ment where the parties are not prejudiced nor the 
cause postponed.®® 

[§ 598] (2) Considerations Influencing Exercise 
of Discretion—(a) In General. Whether or not an 
amendment will be allowed must depend largely upon 
the circumstances of each particular case,*7 and it is 
the duty of the court to take into consideration the 
substantial rights of both parties.** As has been 
seen, the policy of the law is toward liberality in the 
allowance of amendments,*® and the diseretion of 
the court should be so exercised.*® Leave to amend 
will be liberally granted where the proposed amend- 
ment will not so change the case as to cause surprise 
to the other party,*? or change substantially the 
elaim or defense.*? Where the denial of the motion 
to amend may have the effect of finally determining 
the rights of the parties, the motion should be granted 
unless facts exist making it inequitable to do so,*% 
and where there is doubt as to the sufficiency of the 
proposed amendment, the court should permit it to 
be served.*4 An amendment which would result in 
a postponement for the purpose of trying a collateral 
issue is properly refused.*® And the court may, be- 
fore allowing an amendment, require an excuse for 
the defect in the pleading in order to prevent negli- 

35. Moran v. Bentley, 71 Conn. 623, 
42 A 1013. 

36. Mont.—Bennett vy. Tillmon, 18 41. 
Mont. 28, 44 P 80. 


Nebr.—Omaha, etc., R. Co. v. Mos- 


chel, 38 Nebr. 281, 56 NW 875; John-| A. 263, 64 P 674. 
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Austr.—Shannon vy. Lee Chun, 15 

RUStE. Cimaa coco 

U. S.—Tiernan v. Woodruff, 23 

F. Cas. No. 14,027, 5 McLean 135. 
Colo.—Browns ’v. Lutin, 
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gence and laxity in pleading.4® Where an amend- 
ment both in form and substance violates the rules of 
good pleading, it should be rejected.47 The improper 
allowance of an amendment is a more serious ground 
for complaint than its refusal, because in the former 
case the issue is more or less affected, while in the 
latter the parties are left to try the issue they them- 
selves have selected.*® 

[§ 599] (b) Furtherance of Justice. The discre- 
tion of the court in passing upon an application to 


“amend must be exercised in the furtherance of jus- 


tice,*® either in permitting®® or denying®! the amend- 
ment. The fact that the party offering the amend- 
ment is put at a disadvantage by the death of wit- 
nesses is a proper matter to be considered but is not 
conclusive.>? 

[§ 600] (c) Prejudice or Surprise to Adverse Par- 
ty. An amendment is properly refused where it will 
operate unjustly to prejudice the substantial rights 
of the adverse party,°? and conversely, unless the 
exercise of the court’s discretion deprives the com- 
plaining party of some substantial right, it is not 
error.°* No party should be ealled into court pré- 
pared to try one issue and then be required to try . 
another, of which he then for the first time has notice; 
but if an amendment, in other respects proper, does 
not surprise the adverse party, it may be properly 
allowed.°®> Whether an amendment will cause sur- 
rae -—Hunziker v. Mulcahey, 215 Ill. 

es —Holbert v. Keller, 161 Iowa 
723, 142 NW 962; Farmers’ Mercan- 


tile Co. v. Farmers’ Ins. Co., 161 Iowa 
5, 141 NW 447. 


16 Colo, 


son vy. Swayze, 35° Nebr. ACLs 52 NW 
835; Mills v. Miller, 3 Nebr. 37. 

N. Y.—Roth v. Schloss, 6 Barb. 308. 

N. C.—Cantwell v. Herring, 127 N. 
C. 81, 37 SE 140. 

Wash.—Garrison v. Newton, 96 
Wash. 284, 165 P 90, 4 ALR 804; Bid- 
dle Purchasing Co. v. Port Townsend 
Steel Wire, etc., Co., 16 Wash. 681. 

Eng.—Re Trufort v. Blanc, 53 L. T. 
Rep. N. S. 498; Clarapede v. Commer- 
cial Union Assoc., 32 Wkly. Rep. 262. 

37. Dunbar v. Griffiths, 14 Ida. 120, 
93 P 654; Pacific Co. v. Cronan, 82 Or. 
388, 161 P 692. 

38. Beaty v. Armstrong, 95 Okl. 
109, 218. P'516. 

39. See supra § 582 

40. U. S.—Federal ‘Mfg., etc., Co. 
Vives. 64ts CEC. 31's: 
sual: —Reay Vv; Reay, CA.) 275 P 533: 
See Bradley v. Parker, 4 Cal. Unrep. 
Cas. 250, 34 P 234 (as an authority 
for the statement that amendments 
are probably allowed with greater 
liberality in California than in any 


other jurisdiction of the United 
States). ; 
Hawaii.—Lau Bow v. Kiley, 17 


Hawaii 222. 

Ida.—Havlick v. Davidson, 15 Ida. 
787, 100 P 91; Dunbar Vv. Griffiths, 14 
Ida. 120, 93 P 654 

Tll.—Delfosse v. Kendall, 283 Ill. 
301, 119 NE 346 [rev 205 Ti. A. 314]. 
oot .—Cropper v. Sherman, 2 Ky. Op. 

6 

La.—Ruiz v. American Trading Co., 
167 ha. 28, 118'S 597. 

Minn.—Rees v. Storms, 101 Minn. 
381, 112 NW 419. 

Mo. —Wright v. Groom, 246 Mo. 158, 
151 SW 465. 

N. Y.—Gedney v. Diorio, 190 App. 
Div. 85, 179 NYS 361; Cahill v. Tor- 
rey, 121 NYS 598. 

Or.—Pacific Co. v. Cronan, 82 Or. 
288; -1. GPG 92. 

Porto Rico._—Montalvo v. Montalvo, 
25 Porto Rico 800; Fajardo Dev. Co. 
v. Morfi, 17 Porto Rico 660 

Tex.—Cooney v. Eastman, (Civ. A.) 
183 SW 96. 

Man.—Atty.-Gen. v. Winnipeg Elec- 
tric R. Co., 22 Man. 761, 5 DomLR 823, 
21 WestLR 906, 2 WestWkly 854. 


Ida.—Kindall v. Lincoln Hardware, 
ete}; Co., 10 Ida? 13, 76 Pi 992: 

ool —Chauvin v. Lownes, 23 Mo. 

N. Y.—Van Allan v. Gordon, 92 
Hun 500, 36 NYS 987. 

Oh.—Ward v. L. Eid Concrete Steel 
Co., 17 OhNPNS 331. 
eae as v. Robbins, 12 Wis. 

Amendments oaneing surprise gen- 
erally see infra § 600 

42. Pool v. Pool, 189 Ky. 504, 225 
SW 363. 

Amendments changing cause of ac- 
tion see infra §§ 671-684. 

Amendments substituting new de- 
fense see infra § 718. 

43. Partridge v. New York Fidel- 
ity, etc., Co., 213 App. Div. 8, 209 NYS 
502 [rev 124 Misc. 634, 207 NYS 502]. 

“The court does not consider such 
questions as whether or not, in weigh- 
ing all the facts, the pleader ought 
to be estopped from alleging certain 
facts (a matter ordinarily to be as- 
serted in a counter pleading), or 
whether or not the plea is merito- 
rious. Neither does the court deter- 
mine the sufficiency of the plea as 
upon demurrer. The court, however, 
does consider whether or not the 
pleading is frivolous.” Guaranty 
Trust Co. v. Schmidt, 187 App. Div. 
Sole 56382 Lb wNS 696. 

44. Partridge v. New York Fidel- 
ity, etc., Co., 213 App. Div. 8, 209 NYS 
502 [rev 124 Misc. 634, 207 NYS 502]. 

45. Denton v. Pulaski County, 170 


Ky. 33, 185 SW 481; MclIlhenny v. 
eee 80 Tex. 1, 18 SW 655, 26 AmSR 


46. Harrington v. Slade, 22 Barb. 
CONEY YO 1613) Jacksonitvs  Rowe,2°4 
Russ. 514, 4 EngCh 514, 38 Reprint 
899; Wood v. Strickland, 2 Ves. & B. 
150, 35 Reprint 276. 

47. Flack v. O’Brien, 19 Misc. 399, 
43 NYS 854. 

48. German Evangelical Soc. v. 
Prospect Hill Cemetery, 2 App. (D. 
C.) 310. 

49. U. S.—Federal Mfg., etc., Co. 
Vie Wiis. 41s Cts Cl) 318: 

Cal.—Daley v. Russ, 86 Cal. 114, 
24 P 867. 


Ky. woe v. Ernst, 169 Ky. 751, 
185 SW 9 

Rio sonic ienan v. Boggess, 154 
Mo. A. 600, 186 SW 237 

Mont.—Barrett v. Shipley, 63 Mont. 
152, 206 P 430. 

Oh.—Archdeacon vy. Cincinnati Gas, 
ete, Co.440) Oh. St.097, So Nimedo oe 

Tex.—Sorenson v. City Nat. Bank, 
(Civ. A.) 273 SW 638; Houston oil 
Co. v. Reese-Corriher Lumber Gos 
(Civ. A.) 181 SW 745. 

N. S.—Stephens v. Sydney, 58 N. S. 
333, [1926] 1 Dom@LR 488. 

50. Ky.—Pool v. Pool, 189 Ky. 504, 
225 SW 363; Young. v. MclIlhenny, 
116 SW 728. 

N. D.—Hackney v. Lynn, 27 N. D. 
458, 147 NW 263; Boynton v. Lynn, 
oT N.. D. 457, 147 NW 263; Hoerr v. 
Lynn, 27 N. D. 449, 147 NW 2638; Pat- 
terson Land Co. v. Lynn, 27 N. D. 391, 
147 NW 256. 

Pa.—Dickenson vy. Belt 
Indemn. Co., 82 Pa. Super. 520; Con- 
fluence Council No. 189 vy. Lodge No. 
$14.1. -©.O.A8. 419 Pa iCoeb52e 

Va.—Richmond College v. Scott- 
Nuckols Co., 124 Va. 333, 98 SE 1. 

N. S-—Stephens v. Sydney, 58 N. S. 
333, [1926] 1 DomLR 488. 

51. San Francisco, ete, Home 
Bldg. Soc. v. Leonard, 17 Cal. A. 254, 
119 P4055 sty-v. Walker, (Mo. AS); 
253 SW 38; Cees v. Hastman, (Tex, 
CiverAS) 183 SW 96 

52. Hall v. Woodward, 30 S. C. 564, 
9 SE 684. 

53. Federal Mfg., etc., Co. v. U. S., 
41 Ct. Cli31s; Wright v. Delafield, 25 
N. Y. 266 [rev 23 Barb. 498]; Mc- 
Clelland syat Diek,* 33> “‘PawiCoue2ot 
Hettinger v. Lemberger, LPs. Coméepe 
Winnipeg v. Winnipeg Electric R. Co., 
19 Man. 279; Baum v. Kreuzburg, 
(Man.) [1923] 1 WestWkly 53. 

54. Cady v. Keller, 28 Ida. 368, 154 
P6295 Haviick) vs Davidson, 15 Ida. 
787, 100 P 91; Idaho Placer Min. Co. 
v. Green, 14 Ida. 294, 94 P 161. 

55. Cal.—Firebaugh vy. Burbank, 
121 Cal. 186, 53 P 560. 

Ill.— B. Shoninger Co. v. Mann, 121 
Ill. A. 275 [aff 219 Ill. 242, 76 NE 354, 
3 LRANS 1097]. Y 

Mo.—Pinkston v. Stone, 3 Mo. 119; 
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prise or not depends largely upon circumstances.” 
[§ 601] (d) Immaterial, Unnecessary, or Le ot 
‘An amendment is properly re- 


tive Amendments. 


Sinclair v. Missouri, etc., R. Co., 70 
Mo. A. 588. 

N. Y.—Parsons v. Sutton, 66 N. Y. 
92; Penny v. Van Cleef, 1 Hall 165; 
Moscowitz v. Homber ger, 19 Mise. 
429, 43 NYS 1130; Charwat v. Vope- 
lak, 18 Misc. 601, 42 NYS 285; Powers 
V.iFox, (id NYSt°6oL. 

N. D.—Minneapolis Threshing 
Mach. Co. v. Huncovsky, 49 N. D. 1086, 
194 NW 8380, 881 [cit Cyc]. 

S. C—Adams v. South Carolina, 
etc., Extension R. Co., 68 S. C. 403, 47 
SE 693. 

Wash.—Smith v. Michigan Lumber 
Co., 438 Wash. 402, 86 P 652; Vulcan 
Tron Works v. Burrell Constr. (SOx, BY 
Wash. 319, 81 P 836. 

Wis.—Carroll v. Fethers, 102 Wis. 
436, 78 NW 604. 

Ont. Bree v. Callaghan, 20 Uj. C. 
Q. B. 266. 

[a] oenat an amendment intro- 
duces a new issue is not of itself 
ground for denying it, the test being 
whether it misleads the opposing 
party, and one objecting to it should 
show, in addition to that fact, that he 
is unprepared to meet the issue. 
sewers v. Good, 52 Wash. 384, 100 
~P 8 

Right to continuance for surprise 
caused by amendments see Contin- 
uances §§ 91-103. 


56. See cases infra this note. 
fa] Amendments not causing sur- 
prise: (1) Correction of a misde- 


scription of property. Smith v. Flack, 
95 Ind. 116; Ferguson v. Ramsey, 41 
Ind. 511. (2) Making of a descrip- 
tion more @efinite. Stacy v. Bryant, 
73 Wis. 14, 40 NW 632. (3) Changing 
an action for use and occupation to 
one for breach of covenant. Bedford 
v. Terhune, 30 N. Y. 453, 86 AmD 394. 
(4) Changing the allegation of a rea- 
sonable sum, as the consideration for 
a contract to a fixed and definite sum. 
Cleaves v. Lord, 3 Gray (Mass.) 66. 
(5) Changing the date alleged so as 
to conform to the proof. Sinclair v. 
Missouri, etc., R. Co., 70 Mo. A. 588. 
(6) Conforming an allegation that a 
note was given by a firm to evidence 
showing that it was given by an as- 
signee of the firm. Williston v. 
Camp, 9 Mont. 88, 22 P 501. (7) Al- 
leging that the wheel of a truck ran 
over a leg causing the fracture where 
the declaration alleged that plaintiff 
was injured by being struck and cast 
on the ground by a truck which re- 
sulted in the fracture of a leg. Foley 
v. Riverside Storage, etc., Co., 
Mich. 7, 48 NW 154. (8) Alleging a 
specific false representation shown by 
the evidence in an action for fraud. 
Rathbun v. Parker, 113 Mich. 594, 72 
NW 31. (9) Plaintiff cannot be sur- 
prised by an amendment at the trial 
of the separate answer of a defend- 
ant, so as to deny allegations of the 
complaint, when such _ allegations 
have already been put in issue by the 
answer of another defendant. MHoff- 
man v. Susemihl, 15 App. Div. 405, 
44 NYS 52. (10) A party is not sur- 
prised by an amendment alleging 
nothing which might not have been 
proved under the original pleading. 
Thompson v. Brown, 106 Iowa 367, 76 
NW 819. (11) A party cannot object 
to an amendment, because of surprise, 
when the pleadings alleged that a 
certain sum was due and the proof 
showed that it was in reality a much 
less sum. Sogge v. Schwartz, 116 
Mich. 635, 74 NW 1000. 

57. Conn.—Anderson yv. Colwell, 93 
Conn, 61, 104 A 242. 

Ky. —Forsythe Vv. here ton Bank- 
ing, etc., Co., 121 SW 962. 

Minn.——Licensed Retail Liquor 
Dealers’ Assoc. v. Denton, 144 Minn. 
81, 174 NW 526; Kipp v. Welsh, 141 
Minn. 291, 170 NW 222. 

Wash.—Porria Vv. mee Rock, 82 
Wash. 1038, 143 P 31 


PLEADING 


N. S.—McLaughlin Carriage Co. v. 
Borden, 1 EastLR 865. 

[a] Pleading evidence.—An 
amendment merely setting out a piece 
of evidence is properly disallowed. 
Alabama Constr. Co. v. Continental 
Car, etc., Co., 131 Ga. 365, 62 SH 160. 


58. Federal Mfg., etc., Co. v. U. Ss 
41 Ct Cl. e318: 
59. York v. Steward, 21 Mont. 515, 


bo P29 43sV bb RAY 125; 

60. Ala.—Watters v. Lyons, 188 
Ala. 525, 66 S 436; Stephenson v. Al- 
lison, 165 Ala. 238, 61 S 622, 138 
AmSR 26. 

Cal.—Shepard v. McNeil, 38 Cal. 72; 
Levinson v. Schwartz, 22 Cal. 229. 

Fla.—State v. Seaboard Air Line R. 
Co., 92 Fla. 61, 109 S 656. 

Ga.—Malcolm v. Dobbs, 127 Ga. 
487, 56 SE 622; Battle v. Ricks Lum- 
ber Co., 38 Ga. A. 621, 144 SE 919; 
Central of Georgia R. Co. v. Jones, 
28 Ga. A. 258, 110 SE 914 [conforming 
to answers to cert questions 152 Ga. 
92, 108 SE 618]. 

Pr es a v. Swoveland, 22 Ind. 

Iowa.—Bay v. Monroe County, 121 
Iowa 302, 96 NW 854; Allison v. Bar- 
rett, 16 Iowa 278. 

Ky.—Monterey First State Bank v. 
Vories, 195 Ky. 96, 242 SW 18. 

Minn. —Sonnesyn v. Hawbaker, 127 
Minn.’ 15, 148 NW 476. 

Mo.—Steinhauser v. Spraul, 114 Mo. 
551, 21 SW 515, 859: 

Mont.—Rohr v. Stanton Trust, etc., 
Bank, 76 Mont. 248, 245 P 947. 

Nebr.—Marshall v. Goble, 32 Nebr. 
oF au yy 898. 

Y.—Posner v. Rosenberg, 153 
AES Div. 249, 137 NYS 1084; Stein- 
hauser v. Mason, 19 NYS 228 [aff 138 
N. Y. 621 mem, 33 NE 1083 mem]; 
Hamilton v. Hough, 13 HowPr 14. 

Oh.—Harris v. Cincinnati, ete., R. 
CoS JOLNENS (2733 

Or.—Seaside v. Randles, 92 Or. 650, 
As), 182) Bsalyls 

Porto Rico.—Ex p. Vega, 28 Porto 
Rico 361. 

Tex.—Burcum v. Gaston, (Civ. A.) 
196 SW 257. 

Wis.—Baxter v. State, 15 Wis. 488. 

Que.—Chartrand v. Smart, 4 Que. 


Prev 4i 
: For example, leave to amend 


[a] 
was properly denied where a certifi- 
cate of indebtedness, made the basis 
of the action, showed that defendant 
bank was in voluntary liquidation. 
Rohr v. Stanton Trust, etc., Bank, 76 
Mont, 248, 245 P 947. 

61. U. S.—Stewart v. Kelly Axe 
Mfg. Co., 18 EF. (2d) 567. 

Ala.—Manhattan L. Ins. Co. v. Ver- 
neuille, 156 Ala. 592, 47 S 72; Nash 
versoutherniemR. ‘Co,il3s67 Alan a7. 83 
S 932, 96 AmSR 19; Western News- 
paper Union v. Judson, 1 AlasA Gis; 
55 S 1026. 

Cal.—In re Loveland, 162 Cal. 595, 
L239 SOs kern a island kbp Coneuve 
Bakersfield, 151 Cal. 403, 90 P 1052. 

Colo.—Poage v. Rollins, 24 Colo. A. 


537, 135 P 990 

Ga. arden v. Sutton, 143 Ga. 
727, 85 SE 874; Rast v. Germania 
115 Ga. 935, 42 SE 


Moan, ‘ete; Cor; 
218. 

Ill.—Kowalezyk v. Swift, 329 Tl. 
308, 160 NE 588; Peo. v. Crowe, 327 
Tll. 106, 158 NE 451; Bawden v. Tay- 
lor, 166 Ill. A. 448 [aff 254 Ill. 464, 
98 NE 941]. 

Ind.—Gardner v. Case, 111 Ind. 494, 
13 NE 386; Gardner v. Jaques, 54 
me 566; McDaniel v. Graves, 12 Ind. 

Iowa.—Maich v. Crangle, 
650, 45 NW 578; 
son, 26 Iowa 482; 
16 Iowa 278. 


80 Iowa 
Allison v. Barrett, 
Kan.—Linn v. Houston, 123 Kan. 


409, 255 P 1105;' Lyon v. Carey, 111 
Kan. 470, 206 P 1109; Hodge.v. Bish- 


Mansfield v. Wilker- | 
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fused where it is immaterial,®” superfluous,®* unnec- 
essary,°® or useless,°° as where not a material aid to 
applicant’s case,®! although it is not reversible error 


op, 101 Kan. 152, 165 P 644. 

Ky.—Cornelison v. Million, 124 SW 
366; Wilson v. Barrett, 115 SW 812; 
Duis v. Fisher, 65 Sw Boia 2283 KyL 
1425; Chappell v. Sudduth, 5 Ky. Op. 
Bias 

Me.—Hardy v. Nelson, 27 Me. 525. 

Mass.—Murphy v. Russell, 202 
Mass. 480, 89 NE 107. 

Mo.—Steinhauser v. Spraul, 114 Mo. 
551, 21 SW 515, 85 

N. Y¥.—Colwell Lead Co. v. Home 
Title Ins. Co., 154 App. Div. 92, 138 


NYS 744; Wehle v. Koch, 60 N. Y. 
Superb-429) 19. NYS 183 Hoardiave 
Garner, 3 N. Y. Super. 614; Thorp v. 


Heyman, 16 Misc. 591, 38 NYS 742; 
Work v. Rexford, 11 NYS 616: Gris- 
wold v. Sedgwick, 1 Wend. 126. 

Oh.—Brown v. Kiechler Mfg. Co., 
26) Ohi iCinacCheN. se 4005 

Or.—Hollywood Orchards Co. v. 
Dennis, 124 Or. 71, 240 P 881, 263 P 
66 


Pa.—Peterson v. Pennsylvania R. 
Corb: Pall 49446 cAS 112i Diehtty: 
Adams County’ Mut. Ins. Co., 58 Pa. 
443, 98 AmD 3802. 

Porto Rico.—Hernandez v. Carrera, 
23 Porte Rico 799. 

S. D.—Newton v. McGee, 31 S. D. 
216, 140 NW 252. 

Tex.—Goodney v. International. 
ete., JR., Coy; dis Tex. £Cive~ Ave 59 Os) ellos 
Sw 171. 


Va.—Union Bank v. Richmond, 94 
Va. 316, 26 SE 821. 

Wis.—Rice v. Ashland County, 114 
Wis. 130, 89 NW 908; Baxter v. State, 
15 Wis. 488. 

Man.—Atty.-Gen. Vv. Winnipeg 
Hlectric R. Co., 22 Man. 761, 5 DomLR 
823, 21 WestLR 906, 2 WestWkly 854; 
Brown v. Bannatyne School Dist., 22 
Man. 260, 2 DomLR 264, 21 WestLR 
80, 2 WestWkly 176. 

Que.—Chartrand v. Smart, 4 Que. 
Pr. 41. 

Sask.—Tasker v. Carrigan, 2 Sask. 
L. 230,11 WestLR 2385. 

[a] Applications of rule.—An 
amendment is properly refused: (1) 
Where the plea of limitations will be 
good against the pleading as amend- 
ed. Patterson v. Doe, 130 Cal. 333, 
62 P 569. (2) Where the amendment 
embracing matter fully set out in an 
amendment previously allowed. 
Wright v. Roberts, 116 Ga. 194, 42 
SE 369. (3) Where granting leave 
will result in allowing the party to 
amend himself out of court. Skellie 
v. Central R., etc., Co, 81 Ga. 56, 6 
Sie OSes (4) Where the proposed 
amendment will raise a fruitless in- 
quiry. . Yorkshire R. Wagon Co. v. 
Maclure, 19 Ch. D. 478. (5) Where 
the amendment has no relevancy to 
the cause of action, but is introduced 
merely for the purpose of disqualify- 
ing a juror. Haney School Furniture 
Co. v. Hightower Baptist Inst., 113 
Ga. 289, 38 SE 761. (6) Where the 
matter sought to be introduced by 
amendment does not support the 
claim or defense. Kahn v. Thomson, 
113 Ga, 957, 39 SE 322; Louisville, 
ete, IRs Com vi Jordan; 112 Ky. 4738, 
66 SW 27, 23 KyL 1730; Hatler v. 
Hunter, 1 Tex. A. Civ. Cas. SSE ie) 
Where the evidence disclosed that the 
desired amendment would be of no 
avail. Peterson v. Pennsylvania R. 
Co., 196 Pa. 494,546 TAS Thee GS) ae 
not introduced in support of the 
cause of action but in reply to matter 
set up in defendant’s cross complaint, 
the amendment may properly be re- 
fused. Wood yv. Brown, 104 Iowa 124, 
73 NW 608. 

[b] Abandoned pleading.—An 
amendment is properly allowed of a 
pleading upon which the parties go 
to trial, but it is not permitted of a 
pleading that has been abandoned, 

stricken out, or ruled out of consid- 
eration in the case. Renfro v. Prior, 
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§§ 601-605] 


to allow an unnecessary or immaterial amendment. ®2 
The fact that an amendment is so framed that, if de- 
murred to, it might be held insufficient is not, how- 
ever, necessarily fatal to its allowance.®? Refusal to 
allow an amendment is not error where the same 
measure of relief is available without it.®4 

[§ 602] (e) Good Faith. A party seeking to 
amend must show good faith.*® Where the amend- 
ment seeks to delay the action,®® evade the issues,°? 
or vex and harass an opponent,°® leave to file will be 
denied. 

[§ 603] (f) Previous Amendments.*® While a 
party who has once amended with leave is not pre- 


cluded from amending a second time if there is rea-— 


son for so doing,’° if the statute confers discretion- 
ary power on the court to allow amendments, with- 
out limiting the number thereof, the action of the 
court, after amendment had, in allowing or refusing 
a further amendment, is not, in the absence of clear 
abuse of discretion, subject for review,’? and it may 
be conceded that several repeated failures to amend 
properly a complaint in an essential particular capa- 


22 Mo. A. 403. 


PLEADING 


[49 C.J.] 477 


ble of amendment will justify refusal of further per- 
mission to amend.’ The rule generally prevailing 
is that, after a party has once amended on demurrer, 
the court will not grant leave to amend again on a sec- 
ond demurrer,‘* especially after argument and judg- 
ment rendered thereon,’* or where the action is on a 
statute and the second demurrer turned on the con- 
struction of the statute.‘® But where there has beer 
but one demurrer, an amendment will be allowed 
thereon, although there has been a previous amend- 
ment pursuant to leave of court.*® Upon offering a 
second amended complaint, a party must show that 
his proposed amendment is material.7* 

[§ 604] (g) Stipulations of Parties. Even though 
the parties agree in open court to confine the contro- 
versy to a single issue made by the pleadings, it is 
discretionary with the court to permit an amendment 
which will introduce another issue.7§ 

[§ 605] e. Time for Amendment?®—(1) In Gen- 
eral. As a general rule pleadings may, in the dis- 
eretion of the court and in furtherance of justice, 
be amended at any stage of the procedure,*° even, in 


62. Minn.—Nichols v. Dedrick, 61 
Minn. 513, 63 NW 1110. 

Mo.—Goudie v. National Surety Co., 
are, 288 SW 369. 

N. H.—Prentiss v. New England 
Box, -©o.,) 15 IN > 605,575 A. 984: 

N. Y.—Peo. Vv. Ostrander, 144 App. 
Div. 860, 129 NYS 922; McCready v. 
Staten Island R. Co:, bl, App. Div: 
338. 64 NYS 996. 

Or.—Finn v. Erickson, 127 Or. 107, 
269 P° 232. 270) BP 767. 

Porto Rico.—Oronoz v. Roman, 26 
Porto Rico 22. 

Harmless error see Appeal and Er- 
ror § 2920. 

63. Pratt v. Stoner, 78 Conn. 310, 
61 A 1009; Pacific Mill Co. v. Inman, 
50LOr, 22; 90.2 1099. 

64. Mansfield v. Wilkerson, 26 
Iowa 482. See Gardner v. Jaques, 54 
Ind. 566 (leave to file additional para- 
graph of complaint is properly re- 
fused where not materially different 
from that on file). 

fa] An amended petition contain- 
ing only the allegations found in the 
original is properly refused. Wo- 
man’s College v. Horne, (Tenn. Ch.) 
60 SW _ 609. 

65. Kursheedt Mfg. Co. v. Rosen- 
zweig, 189 App. Div. 217, 178 NYS 
420. See Buckeye Garage, ’etc., Comey: 
Caldwell, 18 Oh. Cir. Ct. N. S. 429 
(holding statement of attorney in 
good standing sufficient evidence of 
good faith). 


66. Evans v. Pettyjohn, 26 Gratt. 
(67 Va.) 604. 

67. Cawkwell v. Russell, 26 L. J. 
Exch. 34. 

68. Toone v. Toone, 10 Phila. 
(Pa.) 174. 

69. Amendment of course after 


amendment by leave see supra § 589. 

70. Grand Trunk R. Co. v. Barone, 
23 Que. Pr. 353. 

71. U. S.—Lexington v. Pratt, 31 
EK. (2a) 820. 

Cal.—Cornie v. Stewart, 179 Cal. 
242, 176 P 164; Smith v. Ferries, etc., 
R: Co., 5 710; Drew v. Lindsay 
Nat. Bank, (A.) 260 P 372. 

Colo. —James v. McIntyre, 81 Colo. 
548, 256 P 657; Huston v. Ohio, etc., 
Smelting, ete., Co., 63 Colo. 152, 165 
Peo: 

Conn.—Mazziotti v. DiMartino, 103 
Conn. 491, 130 A 844; Shelinsky v. 
Fosters Si) Conn. 90, 87 7A 11385; 
AnnCasi914C 1007. 

D. C.—District of Columbia v. Pet- 
ty, 37 App. 156 [aff 229 U. S. 593, 33 
SCt 881, 57 L. ed. 1343]. 

Tll.—Cahn v. Northwestern Mut. L. 
Inse Co}, 192) Teck. 172: 

Kan.—St. Francis Land, etc., Co. v. 
Rathburn, 84 Kan. 664, 114 P 862. 

-Ky.—Miller v. Blackburn, 170 Ky. 
263, 185 SW 864; Frankfort v. Chinn, 


89 ls 188, 28 KyL 257. 

Y.—-Heyler v. New York News 
Puy. Co., 71 Hun 4, 24 NYS 499 [aff 
148 N. Y. 734, 42 NE 723]; Nethercott 
vaakelly, 57 NevyY.asuper: 27, 5 NYS 
259; Coppola v. Di Benedetto, 127 
Mise. 276, 215 NYS 722. 

Or.—Vermont L. & T. Co. v. Bram- 
el, 111 Or. 50, 224 P 1085. 

Pa.—Levine v. Pittsburgh State 
Bank, 281 Pa. 477, 127 A 68. 

Tex.—Jenn v. Spencer, Oo Oxs, Got; 
Trammell v. Swan, 25 Tex. 473: 
Ep ges Se v. Brown, (Civ. A.) 29 SW 

Wash.—Western Farquhar Mach. 
Co. v. Pierce, 113 Wash. 141, 193 P 
708; Perlus v. Market Inv. Co., 95 
Wash. 484, 164 P 65. 

Newfoundl.—Shea_ v. 
Newfoundl. 588. 

[a] In Pennsylvania, where the 
statute is held to intend the allow- 
ance of amendments without stint as 
to number, the rule is that a second 
amendment to a complaint will be al- 
lowed if the cause of action remains 
the same. Collins v. Brown, 130 Pa. 
356, 18 A 645; Franklin v. Mackey, 
16 Serg. east alaligh 
Reios v. Mardis, 18 Cal. A. 276, 


Cowan, 2 


72. 
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Kinder v. Paris, 2 H. Bl. 561, 126 Re- 
print 703. But see Wilber v. Abbott, 
6 Fed. 817 (holding that, after two 
special demurrers to the declaration 
for matters of form have been sus- 
tained, the court will grant leave to 
amend on terms, it appearing that 
the cause is important and difficult 
and that if the amendment is not al- 
lowed a part of plaintiff's remedy will 
be cut off by an exercise of discretion 
from which there is no appeal). 

74 Burk vy. Bear, 5 PaLJ 304. 

75. Lowry v. Inman, 6 AbbPrNS 
394 [aff 46 N. Y. 119]. 

76. Hallock v. Robinson, 2 Cai. 
GNESY. 233, Cols & C, (Cais: 395. 

77. Harvey v. Spaulding, 7 Iowa 
423 (where it was said that the 
amendment must be substantial). 

[a] Amendment not submitted.— 
Where, after amendment already had, 
a further proposed amendment is not 
tendered to the court for its inspec- 
tion, it is proper for the court to 
refuse to allow further amendment. 
Dukes v. Kellogg, 127 Cal. 563, 60 P 


Pettit v. Macon, 95 Ga. 645, 
198. 


79. Cross references: 
After grant of new trial see New 
Trial § 581. } 
After motion: 
For judgment see infra § 1134. 
In arrest of judgment see Judg- 
ments § 174. 
To strike see infra § 1134, 


After remand by appellate court see 
Appeal and Error § 3274 et seq. 

a gee ae as of course see supra 

Particular amendments see infra §§ 
628-726. 


80. Cal.—Lee v. Murphy, 119 Cal. 
364, 51 P 549,955; Kirstein v. Mad- 
den, 38 Cal. 158. 


Conn.—Betts v. Hoyt, 13 Conn. 469. 
Del.—State v. Collins, 1 Del. 216. 
Fla.—Robinson v. MHartridge, 13 


Fla. 501. 

Ga.—Estill v. Estill, 147 Ga. 358, 94 
SE 304; Hagerstown Steam-Fngine 
Co. v. Grizzard, 86 Ga. 574, 12 SE 939; 
Pearson v. Jones, 18 Ga. A. 448, 89 
SE 536. 

Ill.—Milwaukee Mechanics’ Ins. Co. 
v. Schallman, 188 Ill. 218, 59 NB 12; 
Knefel v. Flanner, 166 I. 147, 46 NE 
762 faff 66 Ill. A. 209]; Great West- 
ern: (Nel. Cox ve Mears, 154 T1437 
40 NE 298 [aff 54 Ill. A. 667]; Mc- 
Collom v. Indianapolis, ete., R. Co., 
94 Ill. 534; Register Gazette Co. v. 
Larash, 109 Ill. A. 2386; Winheim v. 
Bela, 10m, “Tile wAA LAS Chicago 
v. Wolf, 86 Ill. A. 286; Chicago v. 
Wood, 24 Ill. A. 40. 

Ind.—Raymond v. Wathen, 142 Ind. 
367, 41 NE 815; Koons v. Price, 40 
Ind. 164; Consumers’ Gas Trust Co. 
Penorkaleys 14 Ind. A. 549, 43 NE 


Ilowa.—Farmers’ Mercantile Co. v. 
Farmers’ Ins. Co., 161 Iowa 5, 142 
NW 447. 

Ky.—Stewart v. Stovall, 202 Ky. 
367, 259 SW 721; Anderson v. Pen- 

Rog- 


dleton, 197 Ky. 695, 247 SW 944; 
ers v. Rogers, 15 B. Mon. 364. 
La.—Fletcher v. Cavalier, 4 La. 
267; Abat v. Bayon, 4 Mart. N. §S. 
oaee Vavasseur v. Bayon, 11 Mart. 
Minn.—Gerdtzen  v. 


Cockrell, 52 
Minn. 501, 55 NW 58. 
eae: .—Barker v. Justice, 41 Miss. 

Mo.—Dorsey v. Atchison, etc. R. 
Co.,, 838 Mo. A. 528. 

Ment.—Callan v. Hample, 73 Mont. 
321, 286 BP 550. 

Nev.—Ramezzano v. Avansino, 44 
Nev. 72, 189 P 681. 

N. Y.—Naylor v. Loomis, 79 App. 
Div. 21, 79 NYS 1011; Ward v. Gil- 
lies, 11 NYS MOTs Enright v. Sey- 
mour, 8 NYSt 356. 

Pa.—Beeson v. Com., 13 Serg. & R. 
249; Van Dusen v. Edwards, 3 Pa. 
eo. "379; Marqueze v. Cresswell, Sbar 
Co. 378. 

Porto Rico.—Ana Maria Sugar Co. 
v. Castro, 28 Porto Rico 225; Mongil 
v. Castro, 19 Porto Rico 650, 655 [eit 
Cyc]; Monroig v. District Judge, 15 
Porto Rico 284. 

Va.—-Barbee v. Murphy, 149 Va. 406, 
141 SE 237, 
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some jurisdictions, after final judgment.®* 
the statute contains no limitation as to the time at 
which an amendment may be made, an amendment 
which may be made at all may be made at any time 


upon notice to the adverse party.*? 


the propriety of allowing or disallowing an amend- 
ment at a particular stage of the proceeding as af- 
fected by the particular character of the amendment 


Wash.—Ankeny v. Clark, 1 Wash. 
549, 20 BP: 583. 
Wis.—Gates v. Paul, 117 Wis. 170, 


94 NW 55. 

Hue eruLort, bo Muse Uae Rep: 
N.S. 498. 

[a] Rule of court.—The court’s re- 


fusal to depart from the local rule 
respecting motions to amend will not 
be lightly viewed, but should not 
stand in bar of getting before the 
court full issues and essential par- 
ties. Jefferson Park Land Co. v. 
Judge Wayne Cir. Ct:, 2384 Mich. 341, 
207 NW 903. 

81. See infra § 623. 

82. Fadie v. Eadie, 44 Mont. 391, 
120 P 239, AnnCas19138B 479. 

83. See infra §§ 628-726. 

84. Allowance or refusal of partic- 
men amendments see infra §§ 628— 
726. 

85. U. S.—Richmond v. Irons, 121 
Weim Lise GS Ctn? 88, Bs Onduaved. 864: 
Hardin v.. Boyd, 113° U.S. 756773 SCt 


Col, a2so Le xeda 11 41S sDavisev. Vir= 
ginia R., etc., Co., 229 Fed. 6338, 144 
CCA 43; Municipal Inv. Co. v. In- 


dustrial, etc., Trust Co., 89 Fed. 254; 
Wyler v. Union Pac. R. Co., 89 Fed. 
41; Rice v. Ege, 42 Fed. 658; U.S. 
v. Batchelder, 24 F. Cas. No. 14,541. 

Ala.—Elyton Land Co. v. Denny, 
108 Ala. 553, 18 S 561. 

Cal.—Scholle v. Finnell, 167 Cal. 90, 
138 P 746; Tingley v. Times Mirror 
Cost Gale 1,489) Py 109Ts Blood: vy. 
La Serena Land, etc., Co., 113 Cal. 
22k, 4 P01 455 2525) meric sy. 
Alvarado, 90 Cal. 444, 27 P 356; 
Hesse v. Commercial Credit Co., (A.) 
Qe P9700: 

Colo.—Wood v. Chapman, 24 Colo. 
134, 49 P 186; Owers v. Olathe Silver 
Min. Co., 6 Colo. A. 1, 39 P 980; Buno 
v. Gomer, 3 Colo. A. 456, 34 P 256. 

Dy C.—-District of Columbia v. Pet- 
ty, 37 App. 156 [aff 229 U. S. 593, 33 
SCt 881, 57 L. ed. 1343]. 

isvi etc., R. 


Cos 68 bla. 2025 67) S41, 
Ga.—Burch v. Swift, 116 Ga. 595, 
43 SE 64; Dorster v. Arnold, 8 Ga. 
209. 

Hawaii.—Porter v. Kapiolani Dst., 
Ltd., 18 Hawaii 299. 

Ill—Wolverton v. Taylor, 157 Ill. 
485, 42 NE 49; Dow vy. Blake, 148 Ill. 
76, 35 NE-761, 39 AmSR 156; Chi- 
cago, etc., R. Co. v. O’Conner, 119 Il. 
586, 9 NE 263; Knickerbocker Ins. 
Co. v. McGinnis, 87 Ill. 70; Thomp- 
son v. Sornberger, 78 Ill. 353; Milli- 
kin v. Jones, 77 Ill. 372; Clark v. Wis- 
eonsin Cent. R. Co.,. 177 Ills A. 620; 
Adams v. Chicago Trust, etc., Bank, 
54-Tll. A. 672; Mason v. Strong, 51 
Tll. A. 482. 

Ind.—Gardner v. Case, 111 Ind. 494, 
13 NE 386; McMakin v. Weston, 64 
Ind. 270; Burr v. Mendenhall, 49 Ind. 
496. 

. lowa.—Davis v. Boyer, 122 Iowa 
132, 97 NW 1002; Dubuque Lumber 
Co. v. Kimball, 111 Iowa 48, 82 NW 
458; National Horse Importing Co. v. 
Novak, 105 Iowa 157, 74 NW 759. 

Kan.—Dever v. Junction City, 5 
Kan, A 180,) 47. .P. 152: 

Ky.—Marks v. Handy, 117 Ky. 663, 
78 SW 864, 1105, 25 KyL 1770; At- 
keson v. Sayler, 64 SW 443, 23 KyL 
836; Cornett v. Combs, 53 SW 32, 
21 KyL 837; Faulkner v. Keeney, 52 
Sw 819, 21 KyL 590; Persifull vy. 
Boreing, 22 SW 440, 15 KyL 165; 
Miller v. Withers, 11 Ky. Op. ~200; 
Smith v. Sandford, 5 Ky. Op. 280. 

La.—Dabbs v. Hemken, 3 Rob. 123. 

Md.—kKnickerbocker L. Ins. Co. v. 


PLEADING 


Where 


Questions as to 


Hoeske, 32 Md. 317. 

Minn.—Minneapolis, ete:, Re Co. Vv. 
Fireman’s Ins. Co., 62 Minn. 315, 64 
NW 902; North v. Webster, 36 Minn. 
99, 30 NW 429. 

Miss.—National Bldg., etc., Assoc. 
v. Brahan, 80 Miss..407, 31 S 840. 

Mo.—Moore v. Mansfield, 286 SW 
353; Weed Sewing Mach. Co. v. Phil- 
brick, 70 Mo. 646; Lottman v. Bar- 
nett, 62 Mo. 159; Stewart v. Glenn, 
58 Mo. 486; Henderson v. Henderson, 
55 Mo. 534. 

Mont.—Cullen v. Western Mortg., 
ete., Co., 47 Mont. 513, 134, P 302; 
Billings v. Sanderson, 8 Mont. 201, 
19 P 307; Helena First Nat. Bank v. 
How, 1 Mont. 604. 

Nebr.—Western Assur. Co. v. Kil- 
patrick-Kock Dry-Goods Co., 54 Nebr. 
241, 74 NW 592. 

N. Y.—Molloy v. Briarcliff Manor, 
217 N.Y. 577, 112 NB 429 [aff 158 
App. Div. 456, 143°"NYS 5991; Gold- 
berg v. Goldstein, 87 App. Div.- 516, 
84 NYS 782; Guttentag v. Whitney, 
82 App. Div. 145, 81 NYS 701; Bab- 
bitt v. Gibbs, 54 App. Div. 634, 66 
NYS 598; Dudley v. Broadway Ins. 
Cos) 42 “Appia Divi..555, 59 “NYS 466-35 
Higgins v. Gedney, 30 App. Div. 481, 
52 NYS 331; Grother v. New York, 
ete., Bridge Co., 18 App. Div. 379, 46 
NYS 411; Hentz v. Havemeyer, 15 
App. Div. 357, 44 NYS 58; Fisher v. 
Ogden, 12 App. Div. 602, 43 NYS 111; 
O’Neil v. Hester, 82 Hun 432, 31 NYS 
510; Johnson v. Atlantic Ave. R. Co., 
76 Hun 12, 27 NYS 584; Kavanagh 
v. Barber, 68 Hun 183, 22 NYS 874 
[aff 149 N. Y. 608, 44 NE 1125]; Gow- 
dy v. Poullain, 2 Hun 218, 4 Thomps. 
& C. 545; Sheldon v. Adams, 41 Barb. 
54, 18 AbbPr 405, 27 HowPr 179; 
Johnson v. American Writing Mach. 
Co:,' 56 Nie. Super.> 5005 4. NYS 
391; Saltus v. Genin, 16 N. Y. Su- 
per. 639; Aborn v. Waite, 30 Misc. 
317, 68 NYS 399; Stephens v. Mc- 
Alpin, 27 Mise. 8382, 58 NYS 395; 
Rowland y. Kellogg, 26 Misc. 498, 57 
NYS 893; Hurlbut v. Interior Con- 
duit, ,etc:, ‘Co.,'.8- Misc. 4100, 123 NYS 
1007; Wooster v. Bateman, 25 NYS 
806; Eggleston v. Beach, 11 NYS 
525 [app dism 128 N. Y. 592 mem, 
28 NE 251 mem]; Bulen v. Burdell, 


11 AbbPr 381; Egert v. Wicker, 10 
How Priv i193: Malcom vv. ~ Baker, 
8 HowPr 301; Allen v. Compton, 8 
HowPr 251; Archer v. Douglass, 1 
HowPr 93. 


pea C.—Biggs v. Williams, 66 N. C. 
Oh.—Sumner Phosphate Co. v. Jar- 
ecki Chemical Co., 32 Oh. Cir. Ct. 286; 
Arnold v. Pease, 17 OhNPNS 225, 235, 
25 Oh. Dec. (Reprint) 41 [quot Cyc]. 
Or.—Osmun v. Winters, 30 Or. 177, 
46 P 780; Garrison v. Goodale, 23 Or. 

3807, 31 PB 709. 
Pa.—Hoofstitler v. Hostetter, 172 
Perdue v. Taylor, 


Pa. 575583 AN Toes 

146) Pasvi6si0cs 2A Sal Bricker™ Wi 

Dull, 82 Pa. 328; Veinik v. Philadel- 
22 Pa. Dist. 


phia Rapid Transit Co., 
arthy Nis Catholic 


175. 
Knights and Ladies of America, 102 
Tenn. 345, 52 SW 142. 

Tex.—Green v. Dunman, 35 Tex. 
175; Blanchet v. Davis, 10 Tex. 158; 
Matossy v. Frosh, 9 Tex. 610; Lewis 
v. Williams, 41 Tex. Civ. A. 464, 91 
SW 247. 

Wis.—Rice v. Ashland Co., 114 Wis. 
130, 89 NW 908; St. Clara Female 
Academy v. Northwestern Nat. Ins. 
Co., 101 Wis. 464, 77 NW 893. 

Eng.—LHdevain v. Cohen, 43 Ch. D. 


[$§ 605-606 


are considered in subsequent sections dealing with 
such amendments.®* ~ 

[§ 606] (2) Effect of Delay in Application.®4 
Unnecessary delay in applying for leave to amend 
may be a ground for the court’s refusing, in the ex- 
ercise of its discretion, to allow an amendment,®> al- 
though on the other hand, and also in the exercise of 
its sound discretion, the court may permit an amend- 


187; Bierdermann v. Seymour, 1 Beav. 
594, 17 EngCh 594, 48 Reprint 1071; 
Hammond v. Colls, 3 C. B. 212, 54 HCL 
212, 136 Reprint 85; Altree v. Horden, 
3 Jur. 816; Knox v. Gye, 9 Jur. N. S. 
1227 [aff 10 Jur. N. S. 861]; 
v. Hall, 9 M. & W. 14, 152 Reprint 
1; Rankin y. Marsh, 8 T. R. 30, 
101 Reprint 1249; Steel v. Sowerby, 
6-1. KR, 171; 10 Reprint 4942 > Gott 
v. Popplewell, 2 T. R. 707, 100. Re- 
print 380. 

N. S.—Pulsifer v. King, 58 N. S. 
412, [1926] 1 DomLR 1006; DeVenne 
v. Warren, 45 N. S. 8, 8 EastLR 453; 
Halifax Breweries, Ltd. v. MacCoy, 
40 N. S. 606; Shea v. O’Connor, 26 N. 
S. 205; Nova Scotia Bank y. Chip- 
man, 8 N. S. 438. 

Sask.—Moore Milling Co. vy. Laird, 
1 Sask. L. 471 

[a] Facts " showing laches suffi- 
cient to authorize refusal.—Amend- 
ments have been refused when the ap- 
plication for leave was filed: (1) 
Hight years after the commencement 
of the suit. Wolverton v. Taylor, 157 
Ill. 485, 42 NE 49. (2) Nine years aft- 
er judgment. North v. Webster, 36 
Minn. 99, 30 NW 429. (3) After the 
cause had been four times noticed for 
trial. Elyton Land Co. vy. Denny, 108 
Ala. 553, 18 S 561; Sackett v. Thomp- 
son, 2 Johns. (N. Y.) 206. (4) Two 
years after the trial. Saltus v. Genin, 
16 N. Y. Super. 639, 8 AbbPr 253, 17 
HowPr 390 [aff 10 "AbbPr 478]. (5) 
After the action had been pending 
two years. Emeric v. Alvarado, 90 
Cal. 444, 27 P 356; Billings v. San- 
derson, 8 Mont. 201, 19 P 307; Guiter- 
man v. Liverpool, etce., Steamship Co., 
9 Daly 119 [rev on other grounds 83 
N.._ Y., 358]; Bulen v. ~“Burdell, 11 
AbbPr (N. Y.) 381. See also John- 
son v. Atlantic Ave. R. Co., 76 Hun 
12, 27 NYS 584 (where the amend- 
ment was refused after tne action 
had been pending three years). (6) 
Hight years after issue joined and 
after the death of one plaintiff and 
defendant’s attorney. Sheldon v. 
Adams, 41 Barb. (N. Y.) 54, 18 AbbPr 
405, 27 HowPr 179. (7) Ten years 
after joinder of issue. Bruise v. 
Peck, 6 NYSt 709. (8) Sixteen years 
after service of the original pleading 
and five months after service of the 
last pleading in the case. Wooster 
v. Bateman, 25 N. Y. S. 806. (9) Aft- 
er a delay of twelve years in apply- 
ing for leave. Bricker v. Dull, 82 
Pa. 328. See also Rice v. Ege, 42 
Fred. 658 (where there was a delay of 
six years in applying for leave). (10) 
After a long delay and plaintiff’s 
death which rendered defendant in- 
competent as a witness. Perdue v. 
Taylor, 146 Pa. 168, 23 A 317. See 
also Rice v. Ege, supra. (11) Two 
years after verdict for defendant. 
Blanchet v. Davis, 10 Tex. 158. (12) 
To conform to proof two years after 
the proof was taken. Egert v. Wick- 
er, 10 HowPr CN.) ¥.) 193.9 G3) wiwo 
years’ delay in replying to a counter- 
claim. Rowland vy. Kellogg, 26 Misc. 
498, 57 NYS 8938. (14) Ten months 
after the original pleading was filed 
in a court of continuous sessions. 
Spurr v. Batchelor, 102 Ky. 606, 44 
SW 213, 19 KyL 164. i 

[b] Laches not requiring refusal. 
—Amendments have been allowed: 
(1) After a cause had been twice no- 
ticed for trial. Jackson v. Tuttle, 6 
Cow. (N. Y.) 590. (2) In the Supreme 
Court nine years after the commence- 
ment of the action, the statute of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 606-610] - 


ment notwithstanding delay in seeking it.8° In case 
there has been delay in presenting an amendment the 
court may require the party to offer an excuse for 
such delay, and upon his failure to do so may refuse 
permission to amend.§* Laches, it has been held, will 
not be excused where the facts on which the pro- 
posed amendment is based must have been known to 


the pleader at the time he filed his original plead- . 


ing.S§ And a party may properly be denied permis- 
sion to amend, where the necessity of the amendment 
was pointed out by the appellate court after a former 
trial but no attempt was made to amend until the 
cause again came to trial.8® A party cannot justify 
his laches on the ground that the proposed amend- 
ment is no surprise to the opposing party; for the 
latter is justified in believing, where no amendment 
is filed within a reasonable time, that his opponent 
means to stand on his original pleading.®® An 
amendment may properly be disallowed after a party 
has once had leave to amend and has failed to do so 
within the time prescribed in the court’s order,®* or 
when, for any reason, the other party will be preju- 
diced by the delay.®? 

[§ 607] (3) After Application for Change of 
Venue. The court may allow an amendment, al- 
though a motion for a change of venue on the part of 
the opposite party is pending;°®* until the motion is 
actually granted the court retains control over the 
case.°# 

[§ 608] (4) After Issue Joined.®® 


limitations having meantime run. 
Miller v. Watson, 6 Wend. (N. Y.) 
506. (3) After the cause had been at 
issue two years and twice noticed for 
trial. Saltus v. Bayard, 12 Wend. (N. 
Y.) 228. (4) Two years after filing 
the original pleading. Hollander v. 
Baiz, 43 Fed. 35 (where application 
for leave was made seven months aft- 


After the is- 


tend the trial. 


1035. 
[ec] Excuse 


PLEADING 


pleading was drawn by the attorney 
during the client’s absence, without 
an opportunity for consultation, and 
that such opportunity was first pre- 
sented when the party came to at- 
National Pipe Bend- 
ing Co. v. Fisher, 87 Hun 175, 33 NYS 


held 
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sues have been made up a party cannot, in the ab- 
sence of statutory permission, amend his pleadings 
as a matter of right,°® but upon proper application 
the court may ordinarily, in its discretion, allow 
amendments after issue joined where no injury to the 
adverse party results.°*7 After an issue of fact is 
joined or after joinder in demurrer, the court will not 
permit the filing of an amended plea or answer which 
does not go to the merits of the case.°% After the 
pleadings are made up and a ease is submitted on an 
agreed statement of facts, the pleadings may be 
amended to conform to such submission, but not so 
as to change its terms, or to meet the exigencies of the 
trial.°? 

[§ 609] (5) After Case Is Called or Set for Trial.t 
The allowance? or refusal? of an amendment after 
the case has been ealled for trial is ordinarily re- 
garded as within the sound discretion of the trial 
court. A rule of court is reasonable which provides 
that no change in the pleadings will be allowed after 
the cause is set for trial unless good cause is shown,* 
and the refusal of an amendment is in any event 
harmless where the ease is tried as if the amendment 
had been made.® 

[§ 610] (6) After Announcement of Readiness 
for Trial. A statute providing that pleadings 
may be amended before the parties announce them- 
selves ready for trial, but not thereafter, is direc- 
tory merely,® and the court, after such announce- 
ment, may, in the exercise of sound discretion, refuse* 


Henderson v. Meyers, 45 La. Ann> 791, 
13 § 191; Natchez First Nat. Bank v. 
Moss, 41 La. Ann. 227, 6 S 25; Mer- 
rill v. Lattimore, 12 Rob. 138; Rouz- 
an’s Succession, 7 Rob. 436; Gas- 
quet v. Johnson, 1 La. 425. 

Miss.—Shropshire v. Amite County 
Prob. Judge, 5 Miss. 142. 


inadequate.— Nebr.—Southern Pine Lumber Co. 


er filing the original pleading); Knott 
v. Taylor, 96 N. C. 553, 2 SE 680. (5) 
So a slight delay as during the sum- 
mer vacation of the court does not 
amount to laches. Everett v. Ever- 
ett, 48 App. Div. 475, 62 NYS 1042 


Patt 215. U. Si.208; 30; SCti0,, 54 L: 
ed. 158]. 
86. U.S. Fidelity, etc., Co. v. Peo., 


44 Colo. 557, 98 P 828; Pittman, etc., 
Co. v. Hayes, 98 Kan. 273, 157 BP p93: 
German American State Bank v. Bad- 
ders, 96 Kan. 533, 152 P 651; Rat- 
cliff v. Ratcliff, 221 Mo. A. 944, 288 
SW 794; Amos v. Fleming, 221 Mo. A. 
bog), 285 SW 134; McCully v. Hea- 
verne, 82 Or. 650, 160 P 1166, 162 P 


863. 

87. Cal.—Emeric v. Alvarado, 90 
Cal. 444, 27 P 356. 

Fla. —Livingston vy. Anderson, 30 
ENS ES) 27 0: 

Kan.—Kansas Farmers’ Mut. F. Ins. 
Co. v. Amick, 37 Kan. 73, 14 P 454. 

Ky.—Persifull v. Boreing, 22 SW 
440, 15 KyL 165. 

Minn.—Minneapolis, ete., R. 
Firemen’s Ins, Co., 62 Minn. 
NW 902. 

N. Y.—National Pipe Bending Co. v. 
Bisher, 87) Hiun 175,733 NYS 1035; 
Heyler v. New York News Pub. Co., 
71 Hun 4, 24 NYS 499 [aff 148 N. Y. 
734, 42 NE 723]; Aborn v. Wait, 30 
Mise. 317, 63 NYS 399. 

N. C.—Balk v. Harris, 130 N. C. 381, 
41 SE 940. 

Tex.—Lewin v. Houston, 8 Tex. 94. 

Wyo.—Halleck v. Bresnahen, 3 
Wyo. 73,2 P 537. 

[a] An affidavit showing a rea- 
sonable excuse for the delay may be 
required. Fisher v. Greene, 95 Ill. 94; 
Adams y. Chicago Trust, etc., ‘Bank, 
54 rt tia 672; Mason vy. Strong, 51 Il. 
cA; 


[b] Adequate excuse.—Delay in 
presenting an amendment has been 
excused by showing that the original 


Con, Vv: 
815, 64 


Minneapolis, etc.,, R. Co. v. Firemen’s 
Ins. Co., 62 Minn. 315, 64 NW 902; 
Heyler v. New York News Pub. Co., 
71 Hun 4, 24 NYS 499 [aff 148 N. Y. 
734, 42 NE 723]. 

88. Pratt v. Tailer, 99 App. Div. 
236, 90 NYS 1023; Gowdy v. Poullain, 
2. Huns (N.._ Y.)) 218, 4 THomps. & C. 
545; Rice v. Ashland County, 114 
Wis. 130, 89 NW 908. 

89. Dennison Vv. Musgrave, 26 
Mise. 871, 56 NYS 381 [aff 29 Misc. 
627, 61 NYS 188]. 

90. Dennison — v. 
Mise. 627, 61 NYS 188. 

91. Butcher v. Brownsville Bank, 
2 Kan. 70, 83 AmD 446. 

92. Grother v. New York, 
Bridge, 46 NYS 411. 

93. Kay v. Pruden, 101 Iowa 60, 69 
NW 1137; Allen vy. Bidwell, 35 Iowa 
218; State v. King County Super. Ct., 
112 Wash. 574, 192 P 908. 

94. See Venue [40 Cyc 154]. 

95. Allowance or refusal of par- 
Hepler amendments see infra §§ 628— 
726. 


Musgrave, 29 


ete.; 


96. U. S.—Alaska Commercial Co. 
v. Williams, 128 Fed. 362, 63 CCA 92; 
Buchanan vy. Cleveland lLinseed-Oil 
Co., 91 Fed. 88, 33 CCA. 351. 

Ind.—Hoffman v. Rothenberger, 82 


Ind. 474; Beckman v. Beckman State 
Bank, 72 Ind. A. 112, 126 NE 486. 

Ky.—Bealle v. Schoal, 1 A. K. 
Marsh. 475. 

Mont.—St. George v. Boucher, 274 
P 489. 

Nebr.—Commercial Nat. Bank  v. 


Gibson, 37 Nebr. 750, 56 NW 616. 
Tex.—Hamilton v. Bell, 37 Tex. Civ. 

A. 456, 84 SW 289. 
Que.—Bacon vy. Providence, 

Ins. Co., 47 Que. Super. 71. 
Amendments as of course see su- 

pra §§ 586-593. 

nae Ind.—Dewey v. State, 91 Ind. 
La.—Kunnes v. Kogos, 123 S 122; 


ete., 


Ne Fries, 1 Nebr. (Unoff.) 691, 96 NW 


N. Y.—Harp v. Bull, 3 HowPr 45; 
Chilicothe Bank v. Dodge, 2 HowPr 
42; Warren v. Campbell, 1 HowPr 61; 
Heneshoff. v. Miller, 2 Johns. 295. 

Tex.—Caldwell v. Lamkin, 12 Tex. 
Civ." A.) 29533) SW 316: 

Wis.—Gates v. Paul, 117 Wis. 170, 
94 NW 55; Ball v. McGeoch, 78 Wis. 
355, 47 NW 610. 

B. C.—Mercer vy. British Columbia 
Hlectrie: Rs Co. 7. DomUR* 4058822 
WestLR 234, 2 WestWkly 1102. 

98. Perkins v. Turner, 1 Harr. & 
M. (Ma.) 400; Perkins vy. Burbank, 2 
Mass. 81; Golden v. Hallagan, 1 
Wend. .(N. Y.) 302. 

99. _ Richards vy. Hartford L., 
Ins:;'Co.; 68 Mo. A. (585. 

1. Allowance or refusal of par- 
poulas amendments see infra §§ 628— 

2. Mercer v. Tex. Civ. 
A.) 229 SW 699. : g 

3. Long v. Kansas City, ete, R. 
Co., 100 Kan. 361, 164 P 175: Mac- 
kenzie v. Gray, ete., Co., Ltd., q Sask. 
ie 1b 7 sDom lik 769, 28 WestLR 
322, 6 ‘WestWkly 914. 

4. Chicago Title, etc., Co. v. Core, 
Heat A. 272 [aff 223 Ill. 58, 79 NE 

5. Shadburne vy. Daly, 76 Cal. 355, 
18 P 403. 

6. Texas, etc., R. Co. v. Goldberg, 
68 Tex. 685, 5 Sw 824; Parker v. 
Spencer, 61 Tex. 156; Whitehead Vv. 
Foley, 28 Tex. 1; Belt v. Oldag, (Tex. 
Oivn, As) 132 SW 102. 

7. Obert _v. Landa, 59 Tex. 475; 
Davis v. Campbell, 35 Tex. 1779; 
Lewin v. Houston, 8 Tex. 94; Wood 
v. Young, (Tex. Civ. A AT Sw (2a) 
369; Altgelt v.. Alamo Nat. Bank, 
(Civ. A.) 79 SW _ 582 [rev on other 
grounds 98 Tex. 252, 883 SW 6]. See 
Contreras v. Haynes, 61 Tex. 103 
(amendment cannot be allowed after 
jury partially selected). 


etc., 


McMurry, 
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or allow’ an amendment. 


Sa uwwestern, Union, =Tell, \€o. Nv. 
Bowen, 84 Tex. 476, 19 SW 554; Ra- 
dam v. Capital Microbe Destroyer Cos 
81 Tex. 122, 16 SW 990, 26 AmSR 
783; Texas, etc, R. Co. v. Goldberg, 
68 Tex. 685, 5 "SW 824: Parker v. 
Spencer, 61 Tex. 155; Whitehead v. 
Foley, 28 Tex. 1; Sharpe v. National 
Bank of Commerce, (Tex. Civ. A.) 272 
SW 321; Western Union Tel. Co. v. 
Graham, (Tex. Civ. A.) 244 SW 579; 
Stuart v. Meyer, (Tex. Civ. A.) 196 
SW 615; Slaughter v. Hall, 63 Tex. 
Civ. AL 473,7133 Siw, 496; Railey v. 
Hopkins, 62 Tex. Civ. A. 544, 131 SW 
624; Colorado Canal Co. v. McFar- 
land, ((Texw Civ. VA.j 94 (Sw 400; 
Walker v. Hernandez, 42 Tex. Civ. A. 
543, 92 SW 1067; King County Land, 
etc., Co. v. Thomson, 21 Tex. Civ. A. 
473, 51 SW 890; Austin First Nat. 
Bank v. Sharpe, 12 Tex. Civ. A. 2238, 
383 SW 676. Compare Petty v. Lang, 
$1 Tex. 238, 16 SW 999; Missouri Pac. 
R. Co. v. Howe, (Tex.) 15 SW 198 
(holding that it is error to allow 
plaintiff to amend the allegations of 
his complaint to conform to his proof, 
since the statute provides that plead- 
ings may be amended before the par- 
ties announce themselves ready for 
trial, but not thereafter). 

9. De Witt v. Jones, 17 Tex. 620; 
Croft v. Rains, 10 Tex. 520; Jennings 
v. Moss, 4 Tex. 452. 

10. Allowance or refusal of par- 
ticular amendments see infra §§ 628— 


726. 

11. Knefel v. Flanner, 166 Ill. 147, 
46 NE 762; J. W. Crowdus Drug Co. 
v. Van Doren, 119 Okl. 55, “248 P 319. 

[a] In Kentucky no additional 
pleas can be filed after the jury is 
sworn. Thomas vy. Tanner, 6 B. T. 
Mon. 52. 

12. Knefel v. Flanner, 166 Ill. 147, 
46 NE 762. 

13. Garrett v. Dickerson, 19 Md. 
418. 

14. Clarke v. Mayfield, 5 KF. Cas. 
INO 2scboe es Cranch /C; '©i353. 

i5. Allowance or refusal of par- 
ticular amendments see infra §§ 625- 
726. 

16. U. S.—Bamberger v. Terry, 103 
U.S. 40, 26 L. ed. 317; Florida Land 
Co. v. Fetty, 15 F. (2d) 942 [certiorari 
denncave Urs. 164, 475Ser 4775 C7, 
ed. 880]; Pauchet v. Bujac, 281 Fed. 
962; American Fuel Co. v. Inter- 
state Fuel Agency, 261 Fed. 120; 
Western Coal, etc., Co. v. McCallum, 
237 Fed. 1003, 151 CCA 65; Cham- 
berlain v. Mensing, 51 Fed. 511; Al- 
len v. Magruder, 1 F. Cas. No. 230, 
su@raneh CoC. 6; 

Ala.—Zeigler v. David, 23 Ala. 127. 

Ariz.mDe Mund v. Benson, 265 P 
84; Pendleton v. Brown, 25 Ariz. 604, 
221 P 218; Sandoval v. Randolph, 11 
Ariz. 371, 95 P 119) [aff 222 U.S) 161, 
32 SCt 48, 56 L. ed. 142]. 

Ark.—O. L. Gregory Vinegar Co. v. 
National Fruit Canning Co., 167 Ark. 
435, 268 SW 598; St. Louis, etc., R. 
Co. v. Cooper, 120 Ark. 595, 180 SW 


203. 
Cal.—tTitle Ins., etc., Co. v. Miller, 
cer Oly ei, 190 Pass Barnes ty. 


Berendes, 139 Cal. 32, 69 P 491, 72 P 
406; McDougald v. Hulet, 132 Cal. 
154, 64 P 278; Marr v. Rhodes, 131 
Cal. 267, 63 P 3864; Cowdery v. Mc- 
Chesney, 124 Cal. 363, 57° P 221; Sis- 


But, apart from the con- 
sideration that the statute is directory merely, its 
prohibition, if any, of amendment after the parties 
have announced themselves ready for trial must be 
understood only of an announcement of readiness 
for trial upon the issues of fact, and not upon the 
issues of law, which must first be disposed of.® 

[§ 611] (7) After Jury Sworn.’° 
of statutory restriction an amendment may, in the 
diseretion of the court, be permitted, although the 
jury has been sworn,’? at least as to merely formal 


PLEADING 


eral. 


In the absence 


kiyou County v. Gamlich, 110 Cal. 94, 
42 P 468; Link v. Jarvis, 33 P 206; 
Jackson vy. Jackson, 94 Cal. 446, 29 P 


957; Hancock v. Hubbell, 71 Cal. 537, 
12 P 618; Graham vy. Stewart, 68 
Cal. 874, 9 P 555; Kirstein v. Mad- 
den, 38 Cal. 158; Clark wv. Phoenix 
Ins. Co., 36 Cal. 168; Gavitt v. Doub, 
23 Cal. 78: Lestrade v. Barth, 17 Cal. 
285; Blaterite Varnish, etc., Co. Vv. 


Chamberlin Metal Weather Strip Co., 
(A.) 275 P 523; Isaacson v. San Diego 
Union Trust Co., (ONE) PPR} 15 sis ee welt 
len v. Los Molinos Land Co., 25 Cal. 
A. 206, 143 P 253 

Colo.—F lorence Oil, ete., Co. v. Hia- 
watha Gas, etc., Co., 55 Colo. 378, 135 
P 454; Gwynn v. Butler, 17 Colo. 114, 
28 P 466. 

Conn.—Botsford v. Wallace, 69 
Conn. 263, 37 A 902; Church Purpos- 
es, ete. v. Christ Church, 68 Conn. 
369, 36 A 797; Gulliver v. Fowler, 64 
Conn. 556, 30 A 852; Benedict v. Nich- 
ols, 1 Root 434. 

Aire .—Janvier v. Vandever, 3 Del. 

D. C.—Casey v. National Union, 3 
App. 510; Metropolitan R. Co. v. Sna- 
shall, 3 App. 420. 

Fla.—Evans v. Kloeppel, 72 Fla. 
267, 73 S 180; Hartford EF. Ins. Co. v. 
Brown, 60 Fla. 83, 53 S 838. 

Ga.—Columbus v. Anglin, 120 Ga. 
785, 48 SE 318; Massengale v. Pounds, 
108 Ga. 762, 33 SE 72. 

Ida.—Marysville Dev. Co. v. Mar- 
otz, 44 Ida. 469, 258 P 180; Powers v. 
Sec UrAty, Sav., etc., Co., 38 Ida. 289, 222 
IP 7 


Ill.— Bell v. Toluca Coal, Co., 272 
Ill. 576, 112 NE 311; Chicago vy. Cook, 
204 Ill. 378, 68 NE 588 [aff 105 Ill. A. 


3853]; Phenix Ins. Co. v. Stocks, 149 
Ill. 319, 36 NE 408; Haas v. Stenger, 
75 Ill. 597; Selemin v. Latrobe Steel, 
etc., Co., 189 Il]. A. 191; Lancashire 
ins), Conver Liyionw 2246" Bile wA. a4: 
Bloomington, ete, R., ete. Co. v. 


Bloomington, 123 Ill. A. 639. 
Ind.—Chicago, ete., R. Co. v. Ader, 

18A Ind. 235, 110 NE 67, 69 [cit Cyc]; 

Levy v. Chittenden, 120 Ind. 37, 22 


NE 92; Grand Rapids, eter UR. Co. Vv. 
Ellison, 18 NE 507; Judd’ v. Small, 
107 Ind. 398, .8 NE 284; Dewey v. 


State, 91 Ind. 173; Martinsville v. 
Shirley, 84 Ind. 546; Child v. Swain, 
69 Ind. 230; Leib vy. Butterick, 68 Ind. 
1995 Durham vy. Fechheimer, 67 Ind. 
35; Hay v. State, 58 Ind. 337; Ohio, 

A : 47 Ind. 471, 17 
AmR 719; Gaudy v. Durham, 21 Ind. 
232; Bennett v. Baker, Wils. 158; 
Frankfort Marine, etc. Ins. Co. v. 
Lafayette Tel. Co., (A.) 129 NE 329; 
Frankfort Marine, etc., Ins. Co. v. La- 
fayette Teli Co, CA): 127 NE 332: 
Cleveland, etc., R. Co. v. Cloud, 61 Ind. 
A. 256, 110 NE 81; Citizens St. R. Co. 
Vv. Heath, 29 Ind. A, 395, 62 NE 107; 
Smith, etc., Corp. v. Byers, 20 Ind. A. 
51, 49 NE 177; Adams vy. Main, 3 Ind. 
A. 232, 29 NE 192; 50 AmSR 266; 
Sandford Tool, etce., Co. v. Mullen, 1 
Ind. A. 204, 27 NE 448, 

Iowa. —Hanley v. Fidelity, etc., Co., 
161 NW 114; American L. Ins. Co. v. 
Melcher, 133 Iowa 324, 109 NW 805; 
Snyder v. Ward, 125 lowa 146, 100 NW 
348; Davis v. Boyer, 122 Iowa 132, 97 
NW 1002; Rosenberger vy. Marsh, 108 
Iowa 47, 78 NW 8387; Aultman, etc., 
COA: Shelton, 90 Towa 288, 57 NW 


. [§§ 610-612 


defects,!2 or as to matters which do not change the 
substance of the issues.** 
permitted, however, if the justice of the case be 
against the party asking the amendment.** 
[§ 612] (8) At or during Trial‘°—(a) In Gen- 
The allowance or refusal of amendments after 
commencement of the trial is largely within the dis- 
_eretion of the trial court and dependent upon the 
character of the proposed amendment.'® 
general rule, however, that an amendment will be re- 
fused where it would be prejudicial to the rights of 


Amendments will not be 


Under the 


857; Pride v. Wormwood, 27 Iowa 257; 
Arnold v. Arnold, 20 Iowa 273; Nollen 
v. Wisner, 11 Iowa 190. 
Kan.—Russell v. Gregg, 49 Kan. 89, 
ee 185; Hobson v. Ogden, 16 Kan. 
Ky.—Manns v. Manns, 115 SW 715; 
Spurr vy. Batchelor, 102 Ky. 606, 44 
SW 213, 19 KyL 1641; Bannister v. 
Weatherford, 7 B. Mon. 271; Pennsyl- 
vania F. Ins. Co. v. Young, 78 SW 
127, 25 KyL 1350; Chesapeake, etc., 
R. Co. v. Riddle, 72 SW 22, 24 Kyi 
1687; Cassidy v. Martin Bank, 62 SW 
528, 23 KyL 208; Felton v. Dunn, 60 
SW 298, 22 KyL 1224. 
La.—Register v. Harrell, 131 la. 
983, 60 S 638; Bussey v. Rothschild, 
27 La. Ann. 316; Smith v. Nash, 5 La. 
Ann. 575. See Dabbs v. Hemken, 3 
Rob. 123 (the case must be an extra- 
ordinary one to justify an amendment 
after the trial has commenced). 
PO germs Ges | v. Morgan, 3 Mass, 
Mich.—In re Farmers’, etc., Bank, 
194 Mich. 200, 160 NW 601; Peo. v. 
Sharp, 133 Mich. 378, 94 NW 1074; 
Arndt v. Bourke, 120 Mich. 263. 79 NW , 


190; Keystone Lumber, etc., Mfg. Co. 
ee ae 69 Mich. 220, 37 NW 


Minn.—Garedpy v. Chicago, etc., R. 
Co., 176 Minn. 331, 223 NW 605; ’Pe- 
terson v. Parviainen, 174 Minn. 297, 
219 NW 180; Welsh v. Welsh, 148 
Minn. 235, 181 NW 356, 13 ALR 267; 
Heuser v. Chicago, ete., RY Cor 138 
Minn. 286, 164 NW 984; Klaus Vv. A. 
3 Thompson Auto, ete., Co., 131 Minn. 
10, 154 NW 508; Combs v. Jackson, 
69 Minn. 336, 72 NW 565. 

Mo.—Glasscock v. Glasscock, 8 Mo. 
577; Pinkston v. Stone, 3 Mo. 119; 
Reed v. Koch, 220 Mo. A. 175, 282 Sw 
515% Missouri Pac. R. Conv. Clark, 
(A.) 268 SW 97; Miller v. A. P. Green 
Fire Brick Co., (A.) 246 SW 960. 

Mont.—Parsons v. Rice, 81 Mont. 
509, 264 P 396; Phelps v. Great North- 
ern R. Co., 66 Mont. 198, 213 P 610. 

Nebr.—Dunn v. Bozarth, 59 Nebr. 
244, 80 NW 811; Undeland v. Stan- 
field, 53 Nebr. 130, 73 NW 459; Rob- 


erts v. Taylor, 19 Nebr. 184, 37 NW 
87; Burlington, etc., R. Co. v. Crock- 
ett, 17 Nebr. 570, 24 NW 219. 
Nev.—McCausland v. Ralston, 12 
Nev. 195, 28 AmR 781. 
N. J._Reed v. Director-Gen. of 


Railroads, 95 N. J. L. 525, 113 A 146. 

N. M.—kKlasner Vv. Klasner, 23 N. 
M. 627, 170 P 745. 

N. Y.—Smith v. Bodine, 74 N. Y. 
30; Thayer v. Manley, 73 N. Y. 305 
[mod 8 Hun 550]; Reeder v. Sayre, 
KO) ING Yay dS 05r26 AmR 567 {aff 6 Hun 
562]; Simmons v. Lyons, 555 Ne 
OTL mem: Patty cbreNe We Super. 554]; 
Goldstein v. Schleifer, 209 App. Div. 
899, 205 NYS 399; Feizi v. Second 
Russian Ins. Con 199 App. Div. 775, 
192 NYS 118; Straus v. Buchman, 96 
App. Div. 270, 89 NYS 226 [aft 184 
N. Y. 545 mem, 76 NE 1109 mem]; 
Ginsburg v. Von Seggern, 59 App. Div. 
595, 69 NYS 758 [aff 172 N. Y. 662 
mem, 65 NE 1116 mem]; McCready 
yv. Staten Island Electric tC Or oi 
App. Div. 338, 64 NYS 996; Van Pelt 
v. Chapter Gen. of America OSes 
J. M., 47 App. Div. 636, 61 NYS 1010; 
Sauer v. New York, 44 App. Div. 305, 
60 NYS 648; Cauchois v. Proctor, 1 
App. Div. 16, 36 NYS 957; Bowen’ v. 
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the adverse party,!7 an amendment at the trial will 
not be allowed where it would so result,!§ or, if al- 
lowed, such terms and conditions will be imposed as 
are necessary to prevent prejudice,!® as by requiring 
consent to a continuance,*° and the opposite party 
will be granted an opportunity to make a showing for 
a continuance, if surprised by an amendment allowed 
Courts are loath to permit amend- 
ments at the trial that will either make necessary a 
continuance,” or injure the other party if compelled 
to proceed,?* or deprive him of a right to remove the 
cause to another court.?* So an application to amend 
made during the trial is properly refused where the 
necessity for the amendment does not appear,?° or 
when the averments of such amendment taken with 
the averments of the original pleading do not present 
a cause of action or defense.2® And after a party has 
been fully advised early in the proceedings that his 


at the trial.22 


Sweeney, 63 Hun 224, 17 NYS 752; 
Bowman v. De Peyster, 2 Daly 203; 
Diehl y. Robinson, 35 Misc. 234, 71 
as 752; Miller v. Garling, 12 HowPr 

N. C.—Martin vy. Fayetteville Bank, 
131 N. C. 121, 42 SE 558; Woodbury 
v. Evans, 122 N. C. 779, 30 SE 2; Sams 
Veen Cosa t OMINewComo tT cnmeo odin I70' 
Robeson v. Hodges, 105 N. C. 49, 11 
SE 263; Knott v. Baylor, 96 N. C, 
553, 2 SE 680. 

N. D.—Kurtz vy. Paulson, 33 N. D. 
400, 157 NW 305. 

Oh.—Gilliland v. Wallace, 
168; Scott v. Ward, Tapp. 78. 

Okl.—Parsons y. Hisele, 277 P 643; 
Hines v. McCall, 132 Okl. 5, 269 P 
269; McCurtain County v. Western 
Bank, etc., Co., 122 Okl. 244, 254 P 
741; Oklahoma, ete., R. Co. v. 
Ghee, 84 Okl. 116, 202 P 277; Lamb v. 
Alexander; 83. ,OkI. 2925201 PB 519 
Smith v. Rockett, 79 Okl. 244, 192 P 
691; McKee v. Jolly, 72 Okl. 37, 178 
P 656; Maston v. Glen Lumber Co., 
65 Okl. 80, 163 P 128; Jones v. Kress, 
54 Okl. 194, 153 P 655. 

Or.—Stark v. McKenna, 124 Or. 332, 
263 P 391; Longfellow v. Huffman, 
49 Or. 486, 90 P 907; Clemens v. Han- 
ley, 27 Or. 326, 41 P 658. 

Philippine.—Cabello v. Cabello, 37 
Philippine 328; Fianza v. Reavis, 7 
Philippine 610. 

Porto Rico.—Maldonado y. Salichs, 
32 Porto Rico 566. 

R. I.—Sweeney v. -McKendall, 32 
R. I. 347, 79 A 940. 

Sue jordan= vy. Jordan, 130i S.5C> 
330, 125 SE 910; Grist v. Caldwell, 
123 S. Cc. 240, 116 SE 448; Brown v. 
Carolina Midland R. Co., 58 S. C. 
466, 36 SE 852; Richardson v. Wal- 
lace, 39 SE 216, 17 SE 725; Dunsford 
Veo Brown, 19) SCs (5607 Prumbo) Vv. 
Finley, 18 S. C. 305. _— 

Tenn.—Grissom v. Fite, 1 Head 332. 


Tapp. 


Tex.—Griffin v. Berry, (Civ. A.) 6 
SW (2d) 183; Coward v. Williams, 
(Civ. A.) 4 SW (2d) 249; Rutherford 


v. Robbins, (Civ. A.) 294 SW 265 
[rev on other grounds (Commn. A.) 
298 SW 549]; Roland v. Employers’ 
Casualty Co., (Civ. A.) 290 SW. 895 
[aff (Commn. A.) 1 SW (2d) 568]; 
El Paso Land Impr. Co. v. Crawford, 
(Civ. A.) 280 SW 914 [rev _on other 
grounds (Commn. A.) 292 SW_ 518]; 
Chapman v. American Rio Grande 
Land, etc., Co., (Civ. A.) 271 SW 392; 
Texas Utilities Co. v. Clark, (Civ. A.) 
269 SW 903; Hill v. Gomez, (Civ. A.) 
260 SW 618; Texas Employers’ Ins. 
Assoc. v. Pierce, (Civ. A.) 254 SW 
1019; Guffey v. Farmers’, etc., State 
Bank, (Civ. A.) 250 SW 301; Dickin- 
son v. Dysart, (Civ. A.)' 2837 SW 615; 
Southwestern Portland Cement Co. 
v. Bustillos, (Civ. A.) 216 SW 268 
[conforming to op. (Commn. A.) 211 
SW 929 (rev (Civ. A.) 169 SW 638)]; 
Goodman v. Republic Inv. Co., (Civ. 
A) 215 Siw 466% St. Louis, ete, R. 
Co. v. Vick, (Civ. A.) 210 SW 247; 
Boyd v. Hurd, (Civ. A.) 207 SW 339; 


[49 C. J.—31] 
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Ames Portable Silo, ete., Co. v. Gill, 
(Civ. A.) 190 SW 1130; Bender v. 
Bender, (Civ. A.) 187. SW 735 [rev 
on other grounds (Commn. A.) 222 
SW 547]; San Antonio, ete., R. Co. 
Va Maller y (Civi eAS) 37 Siw L194: 
Hastings v. Townsend, (Civ. A.) 136 
SW 1143. 

Utah.—American Pub. Co. v. Fish- 
er, 10 Utah 147, 37 _ RP 259; Rhemke 
v-_Clinton, :2. Utah-230. \ 

Wash.—Hepner y. Department of 
Labor, ete., 141 Wash. 55, 250 P 461; 
Crane Co. vy. AXtna Indemnity Co., 43 
Wash. 516, 86 P 849; Ogle v. Jones, 
16 Wash. 319, 47 P 747. 

Wis.—Gates v. Paul, 117 Wis. 170, 
94 NW 55; Withee v. Simon, 104 Wis. 
116, 80 NW 77; Schaller v. Chicago, 
ete., R. Co., 97 Wis. 31, 71 NW 1042. 

Alta.—McHugh v. Union Bank, 2 
Alta. L. 319, 11 WestLR 667. 

[a] In Pennsylvania (1) at one 
time it seems to have been held that 
pleadings could not be amended at the 
trial. Howard v. Pollock, 1 Yeates 
509. (2) But under a later statute 
amendments are allowed at the trial. 
Cunningham y. Day, 2 Serge. & R. 1; 
Miles v. O’Hara, 1 Serg. & R. 32; 
Pangborn Corp. v. Blatt, 2 Pa. Dist. & 
Co. 48. (8) A material amendment 
of the claim, however, will not be 
allowed after petition to strike off 
or open the judgment by default. 
Brooks y. Miller, 1 Grant 202; Smith 
v. Rutherford, 2 Serg. & R. 358; Reyn- 
olds v. New York Wood Fibre Co., 19 
Pa. Co. 318. (4) But a pleading may 
be amended at the trial to make it 
conform to issues properly raised. 
Leedom y. Zierfuss, 3 Del. Co. 129. 

17. See supra § 600. 

18. Grist v. Caldwell, 123 S. C. 
240, 116 SH 448; Western Union Tel. 
Co. v. Graham, (Tex. Civ. A.) 244 SW 
ee Anderson vy. Olson, 2 Sask. L. 


[a] In Oklahoma an amendment 
to the pleadings in furtherance of 
justice may be allowed during the 
trial where the amendment does not 
substantially change the claim or de- 
fense. Mathews v. Sniggs, 75 Okl. 
108, 182 P 708; Jones v. Kress, 54 
Okl. 194, 153 P 655; American Ware- 
house Co. v. Gordon, 41 Okl. 618, 139 
Pae23. 

19. See infra § 735 et seq. 

20. See Continuances § 91. 

21. Aultman, etc., Co. v. Shelton, 
90 Iowa 288, 57 NW 857. 

22. Hancock v. Hubbell, 71 Cal. 
537, 12 P 618; Bender v. Bender, (Tex. 
Civie AS) 18i Siwii735 [rev, on other 
grounds (Commn. A.) 222 SW 547]. 

23. Brewer v. Jacobs, 22 Fed. 217; 
Landry v. Durham, 21 Ind. 232; Muel- 
ler v. Nugent, 187 Ky. 61, 218 SW 730. 

[a] When no showing is made to 
support the motion and no excuse 
offered for not presenting it sooner, 
it will not be allowed. Phenix Ins. 
Co. v. Caldwell, 187 Ill. 73, 58 NE 314. 

Imposition of terms see infra § 735 
et seq. 


[49 C.J.] 481 


pleading is defective, the court does not abuse its 
discretion in refusing an amendment at the trial.?7 

[§ 613] (b) After Introduction of Evidence.?* It 
is ordinarily within the discretion of the trial court 
to allow or refuse an amendment after evidence has 
been introduced at the trial;?° so an amendment may 
be properly allowed where it in no way changes the is- 
sue,?° and an amendment offered after much evi- 
dence is introduced may be refused if no good reason 
is shown why it was not presented earlier.** 
case leave to file an amendment will not be granted 
after the case has been long at issue and testimony 
has been taken, when the proposed amendment pre- 
sents matter that is immaterial.?? 

[§ 614] (c) At Close of the Evidence.?? 
ordinarily regarded as within the sound discretion of 
the trial court to allow or refuse an amendment at 
the close of the evidence.?4 


In any 


It. is 


So, the discretion of the 


24. Balch v. Wurzburger, 9 Misc. 
74, 29 NYS 62. 

25. York v. Steward, 21 Mont. 515, 
jo) Pa2d, 43) WA 125. 

26. Bartlett v. Scott, 55 Nebr. 477, 
75 NW 1102. 

27. Rhemke v. Clinton, 2 Utah 230. 

28. Allowance or refusal of par- 
Heplax amendments see infra §§ 628— 


29. McDonough v. Great Northern 
R. Co., 15 Wash, 244) 46. P 3343" Erul- 
bert v. Brackett, 8 Wash. 438, 36 P 
264; Andrews v. Compagnie des 
Chars Urbains de Montreal, 40 Que. 
Super. 499. 

30. Knowles v. Rexroth, 67 Ind. 
59; Jarozewski v. Allen, 117 Iowa 
632, 91 NW 941; Bunyan v. Loftus, 
90 Iowa 122, 57 NW 685; Hammond 
v. Sioux City, etc., R. Co., 49 Iowa 
450; Phcenix Ins. Co. v. Dankwardat, 
47 Iowa 432; Caldwell v. Brugger- 
man, 8 Minn. 286; Harper v. Dalzell, 
etc., Co., 11 Oh. Dec. (Reprint) 531, 
27 CincLBul 274. 

31. Louisville, etc., R. Co. v. Point- 
am 113 Ky. 952, 69 SW 1108, 24 KyL 


32. Municipal Inv. Co. v. Indus- 
trial, ete., Trust Co., 89 Fed. 254. 
33. Allowance or refusal of par- 


eolon amendments see infra §§ 626— 
U. S.—Cronin v. Patrick Coun- 
89 Fed. 79. 

Ala.—Russell v. Irwin, 38 Ala. 44; 
Crimm vy. Crawford, 29 Ala. 623. 

Cal.—Hibernia Sav., ete., Soc. v. 
Jones, 89 Cal. 507, 26 P 1089; Cou- 
oes v. Adams, 70 Cal. 374, 11 P 


Conn.—R. A. Sherman’s Sons Co. v. 
Industrial, ete., Co., 82 Conn. 479, 
74 A 773. 

Ill.— Phenix Ins. Co. v. Caldwell, 
137 11. 73, 58 INE 314) fiatt, Soy ike A. 
104]; Kincaid vy. Overshiner, 171 Ill. 
A, 37; Belvidere vy. Crichton, 81 I11. 
A. 595; Mather Electric Co. v. 
Matthews, 47 Ill. A. 557. 

Ind.—Wabash, ete., R. Co. v. Mor- 
gan, 132 Ind. 4380, 31 NE 661, 32 NH 
85; Rettig v. Newman, 99 Ind. 424; 
Leib v. Butterick, 68 Ind. 199. 

Iowa.—Duffy v. Henderson, 155 
Iowa 117, 135 NW 573; Kettering v. 
Eastlack, 130 Iowa 498, 107 NW 177; 
National Horse Importing Co. v. No- 
vak, 105 Iowa 157, 74 NW 759; Lar- 
kin v. McManus, 81 Iowa 723, 45 NW 
1061; Chlein v. Kabat, 72 Iowa 291, 
33 NW 771; Thomas v. Brooklyn, 58 
Iowa’ 438, 10 NW 849. 

Kan.—Matson v. Chicago, ete. R. 
Cor 380" Kans 277270 102) FP aba: 

Ky.—Shadwick v. Smith, 147 Ky. 
159, 1483 SW 1027; Metropolitan L. 
Ins. Co. v. Smith, 59 SW 24, 22 KyL 
868, 53 LRA 817. 

Me.—Waiczenko v. Oxford Paper 
Co., 106 Me. 108, 75 A 328; Topsham 
v. Lisbon, 65 Me. 449. 

Md.—Scarlett v. Baltimore Acade- 
my of Music, 43 Md. 203. 

Mich.—Prochaska v. Fox, 137 Mich. 
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trial court in refusing an amendment will not ordi- 
narily be interfered with where no reason is sug- 
gested why the amendment was not offered earlier,*® 
or where the facts were before known to applicant.*® 
An amendment should be refused when it is nothing 
more than a repetition of matters previously al- 
leged,?7 where it is purely technical and not in fur- 
therance of justice,?® where it is not supported by 
the evidence,*® or where it presents new issues.*° 

[§ 615] (d) After Motion To Dismiss or for Non- 
A motion to amend a 
complaint does not come too late because made after 
motion for a dismissal or nonsuit,*? or for a directed 
verdict,#*? but leave has been denied where not sought 
until after argument heard and concluded upon the 
or the court has announeed its 


suit or Directed Verdict.*+ 


motion for nonsuit*+ 


519, 100 NW 746. 


Mont.—Wormall v. Reins, 1 Mont. 
627. 

Nebr.—State v. Citizens" State 
Bank, 115 Nebr. 271, 212 NW 616; 
Brown v. Rogers, 20 Nebr. 547, 31 
NW 75. 


N.. M.—West Texas Loan Co. v. 
Montgomery, 27 N. M. 296, 200 P 681. 

Oh.—Smeed Box Co. v. Lawson, 23 
Oiwa@de cs Nn o.oo: 

Okl.—Donnelly vy. Atkins, 130 Okl. 
Sy) RZD eI 

Porto Rico. —Mongil v. Castro, 19 
Porto Rico l 

S. C.— Fairy v. Kennedy, 68 S.,C. 
Ome SE oes pe VyuadcMiT Ony,. Boyd, 
53 S. C. 35, 31° SE 306; Interstate 
Bldg., etc., Assoc. V. Waters, 50 S. 
459,27 SE 948. 

Tex.—Continental Paper Bag Co. v. 
Bosworth, (Commn. A.) 276 Sw 170 
[den reh (Commn. A.) 269 SW 83]; 
Continental Paper Bag Co. v. Bos- 
worth, (Commn. A.) 269 SW 83 [aff 
(Civ, BA.) 2215 SW A126 7°. Oliver vs 
West Lumber Co., (Civ. A.) 287 SW 
100; Coffin v. Schulz, (Civ. A.) 260 
SW 612. 

Wash.—Morrissey vy. Faucett, 28 
Wash. 52, 68 P 352; Allend v. Spo- 
kane Falls, ete., R. Co., 21 Wash. 324, 
58 P 244. 

Man.—Kemp v. McDonald, [1924] 1 
DomLR 346. 

[a] In England amendments of- 
fered after the evidence is closed are 
apt to be regarded with disfavor. 
Rainy’ ‘v. Bravo, L.’ R. 4 P. C. 287; 
Hipgrave v. Case, 28 Ch. D. 356; Jones 
v. Bulkeley, 24 L. T. Rep. N. S. 104; 
Godbold y. Ellis, 23 Wkly. Rep. 3338. 

Amendment to conform to proof see 
infra §§ 648-655. 

35. Kettering v. Hastlack, 130 
Iowa 498, 107 NW 177, 8 AnnCas 357; 
National Horse Importing Co. vy. No- 
vak, 105 Iowa 157, 74 NW 759. 

36. Cotten v. Widelity, ete., Co., 41 
Fed. 506; Brewer v. Jacobs, 22 Fed. 
abs Phoenix Ins. Co. v. Washington, 
Plan Min ole AGL ni Cincinnath, 
ete., R. Co. v. Crabtree, 100 SW 318, 
30 KyL 1000; Goodson v. Stephens, 5 
Ky. Op. 664; Goodman v. Republic 
Inv. Co. (Tex. Civ. A.) 215 SW 466. 

[a] Failure to show that matters 
were not known.—The refusal of an 
amendment attempting to plead a set- 
off, after the proof had been taken 
and the case was ready for submis- 
sion, was not error, where it was not 
made to appear that the matters then 
sought to be pleaded were not known 
to defendants at the time they filed 
their. original answer. Weimer v. 
Smith, 101 SW 327, 30 KyL 1311. 

87. Marsh v. Chown, 104 Iowa 556, 
73 NW 1046. 


88. Chlein v. Kabat, 72 Iowa 291, 
388 NW 771. 

39. Ala.—Beavers vy. .Hardie, 59 
Ala. 570. 


Cal.—Wolf v. Brakebill, 32 Cal. A. 
800, 162 P 918. 
Ida.—Heath v. 


Potlatch Lumber 
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Ky.—Louisville, ete, R. Co. v. 
Wade, 11 KyL 904 ; 
Wis.—Manitowoc Steam Boiler 


Works v. Manitowoc Glue Co., 120 
Wis. 1), 97 NW? 51.5: 

Man.—Atty.-Gen. v. Winnipeg BPlec- 
trie’ (R..Co.,. 22. Man. V6: 5 DomLR 
823, 21 WestLR 906, 2 West Wkly 854. 

Que.—Archambault v. Melancon, 7 
Que. Super. 36. 

40. Del.—Wright v. Wilmington 
City'R. Co., 16 Del. 141, 42 A 440. 

Ind.—Karstetter v. Raymond, 10 
Inds 109: 

Mo.—Beattie Mfg. Co. v. Gerardi, 
214 SW 189. 

N. Y.—Walrath v. Hanover F. Ins. 
Co.,.216 N. Y. 220, 110 NE 426 [rev 
153 App. Div. 921, 138 NYS 21012]: 


Alta.—Malowany Vv. Pasemko, 
[1919] 1 WestWkly 553. 
N. S.—Lawson v. Jones, 40 N. S. 


303. 

Sask.—Cockwell v. Standard Pub- 
lishing. Co., .Ltd., 4 Sask. L. 132, 19 
WestLR 57. 

Austr.—Gordon vy. 
Austr. C. L. R. 316. 

But see Speer v. Hall, 196 Ky. 597, 
245 SW 282 (permission is within the 
sound discretion of the trial court). 

[a] Changing issues.—After plain- 
tiff has rested and defendant has also 
put in his evidence under a plea of 
release, it is too late for plaintiff to 
amend his replication, pleading the 
general issue so as to allege fraud or 
duress. Wright v. Wilmington City 
R. Co., 16 Del. 141, 42 A 440. 

41. Allowance or refusal of partic- 
ular amendments see infra §§ 626-728. 

42. Kamm v. State Bank, 74 Cal. 
191, 15 P 765; Valencia v. Couch, 32 
Cal.7339;- 91" AmD, 589); );Rarmertiv. 
Cram, 7 Cal. 135. 

43. Benson v. Charles 
Sons, (Iowa) 224 NW 592; 
Fox, 7 Tenn. Civ. A. 160. 

44. Higgins v. Wilmington, 19 Del. 
356, 51 Al; Flanagan v. Wilmington, 
9 Del. 548. 

45. Morris v. Burton, 6 Del. 213. 

46. Allowance or refusal of partic- 
re amendments see infra §§ 628-— 

47. U. S.—Stokes v. Sedberry, 275 
Fed. 894 [certiorari granted 257 U. S. 
633, 42 SCt 187, 66 L. ed. 407, and rev 
on other grounds 261 U.S. 571, 43 SCt 
411, 67 L. ed. 802]. 

Ala.—Godbold v. Blair, 27 Ala. 592. 

Cal.—Coubrough y. Adams, 70 Cal. 
814,11 Pié634: 

Iowa.—Larkin v. McManus, 81 Iowa 
723, 45 NW 1061; Tiffany v. Hender- 
son, 57 Iowa 490, 10 NW 884. 

N. M.—West Texas Loan Co. v. 
Montgomery, 27 N. M. 296, 200 P 681. 

S. C—Whitmire y. Boyd, Doms cs 
315, 31 SE 306. 

Tex,—Oliver v. West Lumber Co., 
(Civ. A.) 287 SW 100. 

48. Mather Electric Co. v. Matth- 
ews, 47 Ill. A. 557; Fox. y. Foster, 4 


Macgregor, 8 


Weitz’s 
Cheek v. 


[§§ 614-618 


[§ 616] (e) During or after Argument of Coun- 
It is ordinarily regarded as within the sound 
discretion of the trial court to allow or refuse an 
amendment after the argument of counsel has been 
completed,** or during the argument.*® 

[§ 617] (£) After Jury Instructed.*9 It is within 
the discretion of the trial court to allow®® or refuse®* 
amendments after the jury have been instructed. 

[§ 618] (g) After Submission to Jury or to 
An amendment, not materially changing 
the issues, may be allowed after the cause has been 
submitted to the court or the jury.*® 
dictions, however, the issues cannot be changed or 
new ones introduced by amendment after there has 
been a submission of the cause.>* 


In most juris- 


Pa. 119; Franklin F. Ins. Co. v. Find- 
lay, 6 Whart. (Pa.) 483, 37 AmD 430; 
Cole v. Rankin, (Tenn. Ch.) 42 SW 72; 
St. Paul F. & M. Ins. Co. v. Cronin, 
62 Tex. Civ. A. 440; 131 SW 649. 

49. Allowance or refusal of partic- 
ular amendments see infra §§ 628- 

Prater v. Miller, 


726 
50. 25 Ala. 320, 

60 AmD 521. 

AL tbas Staley v. Thomas, 68 Md. 439, 


52. Allowance or refusal of partic- 
ular amendments see infra §§ 628- 


726. 

53. Cal.—Lee v. Murphy, 119 Cal. 
364, 51 P 549, 955; Yordi v. Yordi, 6 
Cal. A: 20, 91 P 348. 
aoe —Bryant v. Hambrick, 9 Ga. 

Ind.—Jenne v. Burt, 121 Ind. 275, 22 
NE 256; Levy v. Chittenden, 120 Ind. 
37, 22 NE 92. 

PR Par as i vy. Covington, 1 Mete. 

Mich.—Kennedy v. Brown, 50 Mich. 
336, 15 NW 498. 

Porto Rico. —Mongil v. Castro, 19 
Porto Rico 650. 

[a] MIlustrations.—(1) An amend- 
ment alleging that money was bor- 
rowed “for the joint use and benefit” 
of defendants may be allowed even 
after the case has been submitted to 
the court. Jenne v. Burt, 121 Ind. 275; 
22 NE 256. (2) Although a case has 
been submitted for decision, a mort- 
gagee may amend so as to allege that 
the money loaned was a part of the 
purchase price of the land mortgaged. 
Lee v. Murphy, 119 Cal. 364, 51 P 549, 
955. (3) A submission to the court 
has been set aside in order to allow 
an amendment correcting a mistake 
in a notary’s certificate. Mattingly v. 
Bank of Commerce, 53 SW 1043, 21 
KyL 1029. 

{[b] Gaches.—Although immate- 
rial, an amendment, not presented un- 
til after the case has gone to the ju- 
ry, is likely to be open to the objec- 
tion that the party offering it has been 
guilty of laches, and it may be re- 
fused on that ground. Stone v. Mat- 
tingly, 19 SW 402, 14 KyL 113. 

54. Ala.—Watkins v. Canterberry, 
4 Port. 415. 

Ga.—Dorster v. Arnold, 8 Ga. 209; 
Phillips v. Dodge, 8 Ga. 51. 

Ind.—Lewark v. Carter, 117 Ind. 
206, 20 NE 119, 10 AmSR 40, 3 LRA 
440; Sharpe y. Dillman, 77 Ind. 280; 
Maxwell v. Day, 45 Ind. 509; Holeraft 
v. King, 25 Ind. 352; Frees v. Eakin, 
9 Ind. 554; Matthews v. Rund, 27 Ind. 
A. 641, 62 ‘NE 90. 

Iowa.—Bays v. Herring, 
296, 1 NW 558. 

Ky.—Christen v. Christen, 184 Ky 
822, 218 SW 189; Stone v. Mattingly: 
19 SW 402, 14 KyL aly 

Miss.—Mississippi Cent, “R.5Co; “vz 
Whitehead, 41 Miss. 225. 

39 Mo. 


Mo.—Garton v. Cannada, 
S. C.—Reynolds v. Quattlebum, 31 


51 Iowa 


357. 


el. et = 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 619-623] 

[$ 619] (h) After Submission to, or Report of, a 
Referee, Commissioner, or Auditor.®°5 An amend- 
ment may be allowed after the case has gone to a 
referee.°° But an amendment may, in the court’s dis- 
cretion, properly be refused at this stage.®7 Amend- 
ments which do not change the issues may be made 
after a report of commissioners has been made.°8 
But after auditors have reported an amendment will 
not be allowed introducing a new claim; nor will 
defendant be allowed to introduce new issues.*° 

[§ 620] (9) After Verdict.°: It is within the 
sound diseretion of the trial court to grant or to re- 
fuse amendments after verdict, and the proper exer- 
eise of that discretion will not be disturbed on ap- 
peal.°? So, an amendment may be permitted even 
after verdict if it be shown that a party will other- 
wise suffer irretrievable injury, such as loss of his 
debt under the statute of limitations.°? But while 
amendments may be made after. verdict in order to 
sustain it, they cannot be allowed for the purpose of 
overthrowing it.°* In general an amendment that in 
no wise changes the issues,°*® or which would not have 
affected the verdict if made before trial,** is permis- 
sible. So an amendment may be allowed, after ver- 
dict, presenting an issue upon which both sides have 
introduced evidence;*? but amendments after verdict, 
changing the issues so as to require a new trial, 
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should be refused.°* No amendment, will be permit- 
ted presenting any issue not fairly contested at the 
trial and submitted to the jury under proper instrue- 
tions,°® or changing the nature of the claim.7° And 
a party will not be allowed to‘amend his pleadings 
after verdict upon a point submitted and already 
fully covered by the original pleadings.‘ An amend- 
ment may be treated as made before verdict when 
permission to amend was given, although the amend- 
ment was in fact made after verdict." 

[§ 621] (10) After Finding of Court. 73 Tt is 
within the discretion of the trial court to permit an 
amendment after the finding has been announced on 
a trial by the court without a jury,’* or to refuse such 
an amendment.7® 

[§ 622] (11) After Motion for New Trial.7® An 
amendment may be allowed after verdict and argu- 
ment for a new trial’? where the allowance of such 
amendment does not prejudice the opposite party,*® 
although an application for leave to amend after ver- 
dict and motion for a new trial overruled has been 
held too late.*® 

[§ 623] (12) After Final Judgment*°—(a) In 
General. In the absence of statutory authority ex- 
press or implied amendments of the pleadings cannot 
be made after judgment, unless such judgment has 
been vacated.’ But under statutory sanction such 


8. C. L. 140; Glenn v. McCullough, 13 | Cow. 517; Jansen v. Ball, 6 Cow. 628; 69. Omaha Bottling Co. v. Theiler, 

S.C. 52123 Hallett v. Holmes, 18 Johns. 28. 59 Nebr. 257, 80 NW 821, 80 AmSR 
Va.—Cooper v. Norfolk Southern R. N. C.—Patterson v. Champion Lum- | 673; Huron Doek Co. v. Swart, 24 Oh. 

Co, 125 Va.-73,°99-SE 606. ber Co., 175 N. C. 90, 94 SE 692. Cir. Ct. 504; Mitchell v. Mitchell, 36 
Man.—Perry v. Perry, 29 Man. 23. Oh.—Preferred Masonic Mut, Acc.| Pa. Co. 319. ; 
Sask.—Molesky v. Canadian L. As-| Assoc. v. Harrington, 10 Oh. Cir. Ct. 70. Dietz v. Hastings City Nat. 


sur. Co., [1924] 1 DomLR 901. 

{a] Illustration.—After a case had 
gone to the jury an amendment seek- 
ing to hold ‘‘Watkins” instead of 
“Watson” as the party liable on a 
note was refused on the ground that 
such amendment materially changed 
the issues. Watkins y. Canterberry, 
4 Port. (Ala.) 415. 

55. Allowance or refusal of Roane 
wer amendments see infra §§ 628- 

Amendments before 
References [34 Cyc 819]. 

56. Buchanan y. Trotter, 4 F. Cas. 
No. 2,075; Wilson vy. Standard As- 
phalt Co., 81 App. Div. 102, 81 NYS 
8: Wilson v. Wernwag, 9 Pa. Dist. 


57. Brady v. Nally, 14 NYS 480. 
58. Mitchell vy. Wilson, 70 Iowa 
332, 30 NW 588. 


referee see 


59. See infra § 672. 

60. See infra § 718. 

61. Allowance or refusal of partic- 
See amendments see infra §§ 628— 
726. 

62. U. S.—Baker: v. Barber As- 
phalt Pavement Co., 92 Fed. 117; 


Cronin v. Patrick County, 89 Fed. 79; 
Shumacher v. St. Louis, etc., R. Co., 
39 Fed. 174 [rev on other grounds 152 
WSR VT, -L40SCHl14 7939 38' Seed.) 361). 

Ala.—Abbott v. Mobile, 119 Ala. 595, 
24 S 565; Mahan v. Smitherman, 71 
Ala. 563. 

Cal.—Richards v. Hupp, 37 P 920. 

Ill.—Milwaukee Mechanics’ Ins. 
Co. v. Schallman, 188 Ill. 213, 59 NE 
12; Postal Tel. Cable Co. v. Likes, 124 
Ill. \A. 459 [aff 225. Ill. 249, 80 NE 
136]; Mansell-Elcock |Fdy. Co. v. 
Clark, 115 Ill. A. 209 [aff 214 T1399), 
73 NE 787). 

Ind.—Raymond v. Wathen, 142 Ind. 
367, 41 NE 815;. Aiken v. Bruen, 21 
ere 137; Redman y. Taylor, 3 Ind 

Kan.—Dunham v. Brown, (A.) 58 P 


232. 

Mass.—Pizer v. Hunt, 253 Mass. 321, 
148 NE 801. 

Mont.—Neimick v. American Ins. 


aoe 16 Mont. 318, 40 P 597. 


. Y.—Israel v. Israel, 38 Misc. 335, 
77 NYS 912; Fidler v. Cooper, 19 
Wend. 285; Hoffnagle v. Leavitt, 7 


N.S, 134. 

Tex.—Bain v. Coats, 
Sw 571 [rev on other grounds 
(Commn,. A.) 244 SW 130]. 

W. Va.—Mann v. Perry, 3 W. Va. 
580. 

Wis.—Gates v. Paul, 117 Wis. 170, 
94 NW 55; Ault v. Wheeler, etc., 
Mfg. Co., 54 Wis. 300, 11 NW 545. 

63. Betts v. Hoyt, 13 Conn. 469. 

64 lIowa.—Thyssen v. Davenport 
Ice, etc., Co., 184 Iowa 749, 112 NW 
La: 

Kan.—Dunham v. Brown, (A.) 58 
Pe2s2, 

N. H.—Meredith Mechanic Assoc. 
v. American Twist Drill Co., 66 N. H. 
539;,, 30° Ay1119. 

N. Y.—Williams v. Birch, LOIN pY- 
Super. 674; Bowdoin v. Coleman, 13 
No. Super. 182, 3. AbbPr 431; Star 
Steamship Co. v. Mitchel], 1 AbbPrNS 
396; Englis v. Furniss, 3 AbbPr 82; 
Eddy v. Stanton, 21 Wend. 255. 

Vt.—White River Bank v. Downer, 
29 Vt. 332: 

fa] Reason for rule.—An amend- 
ment is to cure error, not create it. 
White River Bank v. Downer, 29 Vt. 


(Civ. A.) 228 


332. 
65. Ill.—Bacon v. Peoria, etc., R. 
Co., 145 Il]. A. 502; Winterburn v. 


Parlow, 102 Ill. A. 368. 
Ind.—Maxwell v. Day, 45 Ind. 509. 
Mass.—Aldrich v. Aldrich, 143 

Mass. 45, 8 NE 870. 

Mo.—Cagle v. Chillicothe Mut. F. 

Ins. Co., 78 Mo, A. 431. 
Eng.-—Edwards v. Hodges, 15 C. B. 

477, 80 ECL 477, 139 Reprint 510. 
Ont.—Perry v. Grover, 5 U. C. Q. 


B. 468. 

66. Elsher v. Hughes, 60 N. H. 
469; Roulo v. Valcour, 58 N. H. 347. 

67. Morrissey v. Faucett, 28 Wash. 
52, 68 P 352. 

[a] After allowing parties to in- 
troduce evidence raising a material 
issue, it is error to refuse an amend- 
ment at the close of the trial con- 
forming pleadings thereto. Louis- 
ville, ete., R. Co.’ v. Bocock, 107 Ky. 
223, 51 SW 580, 53 SW 262, 21 KyL 
383, 896. 

68. Bradley v. Parker, (Cal.) 34 
P 234; Excelsior Electric Co. v. Sweet, 
69 N. J. L. 441, 31 A 721. 


36 AmD 606; 


Bank, 42 Nebr. 584, 60 NW 896; Wood 
v. Morrow, 40 L. T. Rep. N. S. 100. 

71. Sears v. Collins, 5. Colo. 492. 

72. Cronan v. Woburn, 185 Mass. 
94.00) NBT 3 St 

73. Allowance or refusal of par- 
eed amendments see infra §§ 628— 
726. 

74 Durham v. Fechheimer, 67 Ind. 
35. But see Scott v. Ford, 52 Or. 288, 
97 P 99, 68 LRA 469 (the discretion- 
ary power of the court to permit 
amendments to pleadings does not 
authorize the court to set aside its 
findings after the filing of a motion 
for judgment for the purpose of giv- 
ing permission to a party to apply to 
the court for that privilege, especial- 
ly since Ballinger & C. Comp. St. § 
102 impliedly inhibits the right to 
amend after trial). 

fa] A decision is not a judgment 
until drawn up and signed by the 
court. Consequently, an amendment 
offered after the decision has been 
rendered, and dictated to the court 
stenographer, but not drawn up or 
signed by the judge, is not offered too 
late. Freeman v. Brown, 115 Ga. 23, 
41 SE 385; Lytle v. De Vaughn, si 
Ga. 226, 7 SE 281. 

75. Wall v. Randerson, 81 Okl. 
ewe ae P 432; Ritchie v. Pyke, 40 N. 

76. 

76. After grant of new trial see 
New Trial § 581. 

77. Federal Life Assoc. v. Smith, 
86 Ill. A. 427. 


78. Chicago, ores R. Co. v. Hender- 
son, 126 Ill. A. 530 

79. Dunham vy. ‘Brown, (Kan, A.) 
58 P 2382. 


80. Allowance or refusal of par- 
Howler amendments see infra §§ 628— 
7 

81. D. C.—Virginia F. & M. Ins. 
Co. v. Bohnke, 4 App. 371. 

Ga.—Southern Mut: Ins. Co. v. 
Turnley, 100 Ga. 296, 27 SE 975. 

La,—Landry v. Baugnon, 17 La. 82, 
Bee Janes v. Richard, 3 La. 


Or.—Holton v. Holton, 64 Or. 290, 
129 P 532, 48 LRANS 779. 

Pa.—Sweigart v. Lowmarter, 14 
Serg. & R. 200. But see Wampler v. 
Shissler, 1 Watts & S. 365 (allowing 
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amendment may be permitted.8? This power, it is 
said, must be sparingly exercised,** and in any event 
an amendment will be allowed only for the purpose 
of sustaining the judgment, and not for the purpose 
of reversing it.84 The allowance of amendments 
after judgment is always in the discretion of the 
court.8© Whether or not the power to allow amend- 
ments will be exercised depends in a large measure on 
the character of the proposed amendment and the 
conduct of the party asking the amendment. If he 
has been guilty of laches, the application should be 
denied.8° The allowance of a trial amendment after 
judgment is proper where the order was made before 
the trial.§7 

[§ 624] (b) After Judgment of Dismissal or Non- 
suit. No amendment of the pleadings will be per- 
mitted after entry of judgment of dismissal or non- 
suit,°® especially where the motion is made after ad- 
journment of the term at which judgment of dismiss- 
al was rendered.®® And the better opinion seems to 
be that no amendment is permissible after judgment 
of dismissal or nonsuit has been pronounced,®? al- 
though there are decisions holding that amendment 


amendment in furtherance of jus-{ Armstrong, 95 Minn. 
tice); Jones v. Linden, 11 Pa. Co. 51 | 304, 111 AmSR 479. 
(allowing amendment of statement of 86. 

claim). 30 NW 429. 


Philippine.—Espiritu v. Crossfield, 87. 
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North v. Webster, 36 Minn. 99, 
Murphy v. Watson, 67 N. J. L. 


[§§ 623-627 


is permissible at any time before the judgment is 
actually entered.°? 

[§ 625] (18) After Mistrial. Amendments are 
permissible after a mistrial. It does not alter the 
rights of the parties but leaves the case exactly as if 
no attempt to try it had been made.?? 

[§ 626] (14) At Subsequent Term.®* Originally, 
all amendments were required to be made at the term 
when the error occurred;°* but now the fact that an 
amendment is applied for at a subsequent term does 
not of itself ordinarily prevent its allowance,®® al- 
though it has been held an abuse of discretion to 
allow an amendment several terms after the com- 
mencement of the action, where there were other rea- 
sons for refusal.°® 

[§ 627] (15) After One or More Trials.°’ It is 
within the discretion of the court to refuse an amend- 
ment after one or more trials have been had,®® but 
even after several trials have been had the court may 
permit an amendment, there being nothing to show 
that the opposite party has been misled or that the 
amendment seeks to introduce a new cause of ac- 


tion.°® 

434, 104 NW |Ga. 226, 7 SE 281; Phillips v. Brig- 
ham, 26 Ga. 617, 71 AmD 237; Den'v. 
Franklin, 5 N. J. L. 850; Schieffelin v. 
Whipple, 10 Wis. 81. See Mea v. 
Pierce, 63 Hun 400,18 NYS 293 (where 


14 Philippine 588. 

Eng.—Smith v. London, etc., R. Co., 
7.C. 1B. 782, 62 ECL 782, 137 Reprint 
310. 

Que.—McDonald v. Saunderson, 50 
Que. Super. 422; Guillot v. Garant, 21 
Que. Super. 282. 


82. Ala.—Price v. Thomason, 11 
Ala. 875. 
per ta oeennell v. Cotter, 44 Iowa 


Kan.—Beachy v. Jones, 108 Kan. 
236, 195 P 184; Sanford v. Willetts, 
29 Kan. 647. 
pee sarernell v. Carland, 5 Cush. 


Minn.—Briggs v. Rutherford, 94 
Minn. 238, 101 NW 954; Adams _ v. 
Castle, 64 Minn. 505, 67 NW _ 637; 
oe v. Webster, 36 Minn. 99, 30 NW 
429. 

Mo.—Lamb v. St. Louis Cable, etc., 
Ra€o:, 33 Mo. A. 489 

Nebr.—Frey v. Owens, 27 Nebr. 862, 


44 NW 42. 
N. .Y.—Martin v. Lott, 4 AbbPr 
865; Egert v. Wicker, 10 HowPr 193; 


Field v. Hawxhurst, 9 HowPr 75. 
yi a C.—Bullard v. Johnson, 65 N. C. 
36. 

S. C.—Kitchen v. Southern R. Co., 


68 S. C. 554, 48 SE 4 
Tex.—San Antonio Nat. Bank v. 
McLane, 96 Tex. 48, 70 SW 210. 


Vt.—Chaffee v. Rutland R. Co., 71 
Vt. 384, 45 A 750. 

Wis.—Nelson v. Allen, 117 Wis. 91, 
93 NW 807; Flanders v. Cottrell, 36 
Wis. 564; Hodge v. Sawyer, 34 Wis. 
397; Kenosha City Bank v. McClel- 
lan, 21 Wis. 112. 

Wyo.—Lellman v. Mills, 15 Wyo. 
149, 87 P 985. 

83. North v. Webster, 36 Minn. 99, 
30 NW 429; Field v. Hawxhurst, 9 
HowPr (N. ‘Y.) 75. 

[a] Second amendment after judg- 
ment.—Where, after demurrer was 
filed, plaintiff was permitted to 
amend, he was not entitled to again 
amend, especially after argument and 
judgment. Burk v. Bear, 3 PaLJR 
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84, Deshaser v. Commercial Bank, 
6 Ky. Op. 26; Kingsland v. New York, 
42 Hun 599, 4 NYSt 596; Gasper v. 
Adams, 24 Barb. (N. Y.) 287; Chaffee 
v. Rutland R. Co.,° 71 Vt. 384, 45 ‘A 
750. 

85. Andrus v. Dyckman Hotel Co., 
126 Minn. 417, 148 NW 566; Lamm vy. 


221, '54 A 1003. Foster v. Hoff, 19 Tex. 
Civ. A. 405, 47 SW 399. 

88. Shaw v. American Tobacco 
Co., 108 Fed. 842, 48 CCA 68; Bryson 
v. Thurmond, 103 Ga. 463, 30 SE 269; 
Bitterling v. Deshler, 160 Pa. 1, 28 A 
445; Henry v. Fisher, 2 Pa. Dist. 71; 
Davis v. Lowry, (B. C.) 3 DomLR 157, 
20 WestLR 839, 2 WestWkly 169. 

fa] When the judgment of nonsuit 
is set aside, the fact that motion for 
leave to amend was made after the 
motion for nonsuit was granted and 
before the judgment of nonsuit was 
set aside ought not to affect plain- 
tiff’'s right to amend, although the 
motion was not renewed after the 
nonsuit was- vacated. Sibley v. 
Young, 26 S. C. 415, 2 SE 314. 

[b] Where the nonsuit has been 
taken off and a new trial granted, 
plaintiff may have leave to amend his 
declaration, although he did not move 
to amend before the nonsuit was en- 
tered. Medbury v. Watson, 6 Metce. 
(Mass.) 246, 39 AmD 726; Hill v. 
Haskins, 8 Pick. (Mass.) 83. 

89. Craig v. Welch-Hackley Coal, 
ete., Co., 78 SW 1122, 25 KyL 1853; 
Houston v. Kidwell, 14 SW 377, 12 
KyL 386. 

90. Del.—Higgins v. 


Wilmington, 
19- Del e56, 00.4 


La.—Burbank v. Harris, 32 La. 
Ann. 395. 
Nebr.—Stansbury v. Storer, 70 


Nebr. 603, 97 NW 805. 
Ra hore aaa VeLRisher, 2) ba. Dist. 
= C.—Fant v. Gadberry, 39 S. C. L. 


[a] Dismissal or nonsuit for want 
of cause of action.—(1) A dismissal 
of the petition on the ground that it 
shows no cause of action disposes of 
the case, and no amendment can then 
be allowed. Raymond v. Palmer, 35 
La. Ann. 276; Hart v. Bowie, 34 La. 
Ann. 323. (2) After the granting of 
nonsuit because no cause of action 
existed at the time of the trial, leave 
eannot be given to file an amended 
or supplemental complaint to show a 
cause of action subsequently arising 
which did not exist when the action 
was commenced, since an actual 
cause of action must exist at the time 
of bringing the suit. Lawrence v. 
Pederson, 34 Wash. 1, 74 P 1011. 

91. Freeman v. Brown, 115 Ga. 23, 
41 SE 385; Lytle v. De Vaughn, 81 


rule is apparently recognized). 
92. Hester v. Hagood, 21 S. C. L. 
1953 Jude:vi Syme; 3 (Call (Ci) Viaomoeee 
93. After remand by appellate 
court see Appeal and Error § 3274 et 


seq 

94, Wight v. Nicholson, 134 U. S. 
146, 10 St 487, 33 L. ed. 865; Nelson 
Vv. Barker, 17 F. Cas. No. 10,101, 3 
McLean 379. 

95. Wight v. Nicholson, 134 U. S. 
146, 10 SCt 487, 33 L. ed, 865; Nelson 
v. Barker, 17 F. Cas. No. 10,101, 3 Mc- 
Léan 379.) TuLts. va Putts 24 He Cag: 
No. 14,233, 3 Woodb. & M. 456; Peck 
v. Bacon, 18 Conn. 377; Solomon v. 
Creech, 82 Ga. 445, 9 SE 165; Stanton 
v. Burge, 34 Ga. 435; Lewis v. Black, 
27 Miss. 425. 

96. Dole v. Northrop, 19 Wis. 249. 

97. After grant of new trial see 
New Trial § 581. 

After remand by appellate court 
see Appeal and Error § 3274 et seq. 

98. Dillingham v. Scott, 20 Hawait 
4; Kindall v. Lincoln Hardware, etc., 
Co., 10 Ida. 13, 76 P 992; Hill v. Rag- 
land, 114 Ky. 309, 70 SW 634, 24 KyL 
1053 (answer tendering issue, which 
up to time of proposed amendment 
stood confessed in the case); Lin- 
coln County Bd. of Internal Imp. v. 
Moore, 66 SW 417, 23 KyL 1885. 

{a] On the calling of a case fora 
third trial, it is not an abuse of dis- 
eretion to refuse to permit an amend- 
ed answer to be filed. Faulkner v. 
Keeney, 52 SW 819, 21 KyL 590. 

[b] Where retrial would be neces- 
sary.—A motion. to amend presented 
after the close of a second trial is 
properly refused where the case had 
been pending several years and the 
amendment asked would necessitate 
a retrial of the case. Atchinson Sav. 
Bank v. Means, (Kan.) 58 P 9x9. 

99._ Burnap v. Halloran, 1 CodeRep 
(N. Y.) 51; Alliance Borough vy. 
Schwartz, 53 Pa. Super. 448; Pickett 
v. Southern R. Co. Carolina Div., 74 
S. C. 236, 54 SE 375. 

[a] Caution.—The discretion of 
the circuit judge to grant an applica- 
tion to amend should be exercised 
with caution in allowing amendments 
after parties have already been sub- 
jected to the expense of a trial on 
the issues tendered in the complaint. 
Crosby v. Seaboard Air Line R. Co., 
83'S. GC. 575, 65 SE 82% 


For later cases, developments and changes in the law see cumulative Annotations; same title, page and note number, 
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[§ 628] f. Propriety and Timeliness of Particular 
Amendments!'—(1) Amendments of Pleadings Gen- 
erally—(a) Curing Formal Defects—aa. In General. 
Mere formal or technical defects may always be cor- 
Such an amendment may 
be made during the progress of the trial,’ after the 
trial,* or even after the overruling of a motion for a 


rected by an amendment.? 


new trial.® 
[§ 629] bb. Signature. 


1. Amendment as to verification 
See infra § 862. 
2. Ala.—Mobile, ete., R. Co. v. Lo- 
gan, 136 .Ala. 173, 33 S, 814: 
Alaska.—Ballaine v. Alaska North- 
ern R. Co., 5 Alaska 694. 
fa a v. Morgan, 27 Ark. 
res ees —Phelps v. Sanford, Kirby 


(Gis Barish v. Davis, 126 Ga. 840, 
55 SE 1032; Montgomery v. King, 123 
Ga. 14, 50 SE 963. 

Kan.—American Bonding Co. vv. 
Dickey, 74 Kan. 791, 88 P 66; Hastie 
v. Burrage, 69 Kan. 560, 77 P 268; 
Butcher v. Brownsville Bank, 2 Kan. 
70, 83 AmD 446. 

Ky.—Arthurs v. Thompson, 97 Ky. 
218, 30 SW 628, 17 KyL 118. 
La.—Chaffe v. Thornton, 28 La. 
Ann. 837; Merrill v. Lattimore, 12 
Rob. 138; Atlanta Nat. Bank v. Prim, 
3 La. A. (Orleans) 406. 

Me.—Bates v. Androscoggin, 
RY. oa 49 Me. 491. 


NebE. —MecMurty Vv. State, 19 Nebr. 
147, 26 NW 915; Ward v. Davis, 5 
Nebr. (Unoff.) 211, 97 NW 437. 

N. H.—Berry v. Osborn, 28 N. H. 
279. 

N. J.—Crawford v. New Jersey R., 
ete, Co. 28 NivJ. Ts. 479. 

N. Y.—Traver v. Highth Ave. R. 
Co., 4 Abb. Dec. 422, 3 Keyes 497, 6 
AbbPr 46; Harrower v. Heath, 119 
Barb.- 331; Teal v. Tinney, 2 HowPr 
94. 

Pa.—Trego v. Lewis, 58 Pa. 463. 

R. I.—Brown v. Foster, 6 R. I. 564. 

S. C.—Harvey. v. Hackney, sb-Ss1Cy 
361, 14 SH 822. 

Tenn,—Trabue v. Higden, 4 Coldw. 


etc., 


620; Helm vy. Rodgers, 5 Humphr. 
105. 

Va.—Anderson v. Dudley, 5 Call 
(9 Va.) 529. 


Wis.—Ballston Spa Bank v. Marine 
Bank, 16 Wis. 120. 

{a] Particular defects held 
amendable.—(1) Misnomer of plain- 
tiff’s intestate. Mobile, etc., R. Co. v. 
Logan, 136 Ala. 173, SB Siesta) 
Omission to give style of court in 
the declaration. McLeran v. Morgan, 
27 Ark. 148. (3) Misjoining of issue. 
Phelps v. Sanford, Kirby (Conn.) 
343. (4) Failure to set forth cause of 
action in orderly and distinct para- 
graphs consecutively numbered. 
Montgomery v. King, 123 Ga. 14, 50 
SE 963. (5) Description of plaintiff. 
American Bonding Co. v. Dickey, 74 
Kan. 791, 88 P 66. (6) Omission of 
name of court and county where ac- 
tion pending. Hastie v. Burrage, 69 
Kan. 560, 77 P 268. (7) Omission of 
word “petition” from caption. Butch- 
er v. Brownsville Bank, 2 Kan. 70, 83 
AmD 446. (8) Misdescription in cap- 
tion of nature of defendant’s claim. 
Arthurs v. Thompson, 97 Ky. 218, 30 
SW 628, 17 KyL 118. (9) Failure of 
plaintiff to allege residence. Chaffe 
v. Thornton, 28 La. Ann. 837. (10) 
Omission of word “not.” Cayce v. 
Ragsdale, 17 Mo. 32. (11) Misnomer. 
Traver v. Eighth Ave. R. Co., 4 Abb. 
Dec, | (Ni “Y.) 422). 3) Keyes 497;° 3 
Transecr. A. 203, 6 AbbPrNS "46. 
(12) Technical informality in method 


Failure by a party or his 
attorney to sign a pleading is ordinarily regarded 
as merely a formal error which may be cured by 
amendment,® even after the jury is sworn,’ or after 
judgment.* A motion for leave to amend an unsigned 
complaint is entitled to precedence over a motion to 
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reject the pleading for want of a signature.® 

[§ 630] cc. Verification.?° 
pleading?! is an amendable defect that may be cured 
if seasonable application is made for leave to amend. 
Leave of court is necessary in such a ease,?? at least 
where the full time for filing the pleading sought to 
be verified has elapsed;t* and such leave may be re- 


Failure to verify a 


fused where the party has not shown proper diligence 


set-off. Harrower _v. 
CNA Ya ero. Clon 
Omission of title of court. Teal v. 
Tinney, 2 HowPr (N. Y.) 94. (14) 
Plea concluding to the country when 
it should conclude with a verification. 
Brown v. Foster, 6 R. I. 564. .(15) 
Faulty statement of facts necessary 
to constitute a cause of action. Har- 
vey v. Hackney, 35 S. C. 361, 14 SE 
822. (16) Omission to assign a 
breach to one of several counts. 
Wood v. Jefferson County Bank, 9 
Cow. (N. Y.) 194. 

[b] Caption.—(1) A technical de- 
fect in the caption is amendable. St. 
Louis Lightning Rod Co. v. Johnson, 
IyGa. Ac. 190) 689 SH 1692" 1(2)) The 
court may permit an answer to be 
amended to have the caption show 
that it is an answer and counter- 
claim. Louisville vy. Kentucky Mut. 
L. Ins. Co., 147 Ky. 141, 148 SW 782 
[reh den 147 Ky. 738, 145 SW 389]. 

[ce] Address.—A mistake or mis- 
direction in the address of a petition 
is an amendable defect. 
Conley, 152 Ga. 184, 
Glover v. Glover, 151 Ga. 574, 107 SE 
861; Wingate v. Gornto, 147 ‘Ga. 192, 
93 SE 206; Parish v. Davis, 126 Ga. 
840, 55 SE 1032; Gamble v. Shingler, 
22; Ga. A, 608, 96. SE. 705; Ocilla 
Southern R. Co. v. McAllister, 20 Ga. 
A. 400, 93 SE 26; Chapman vy. Atchi- 
son, 18 Ga. A. 317, 89 SE 344; Nance 
v. Patterson, 10 Ga. A. 843, 74 SE 
438. But see Kunnes v. Kogos, 10 
La. A. 602, 119 S 451 (a petition filed 
in a court other than that to which 
it is addressed cannot be amended). 

3. Glasscock v. Glasscock, 8 Mo. 


of claiming 
Heath, 19 Barb. 


BUT. 
4 lion v. Burtis, 18 Johns. (N. 
Yb 10 


5. McCollom v. Indianapolis, etc., 
Ra Coo Tl 534 

6. U. S.— Watson v. Pennsylvania 
RCo; 232) Fed, 906;.25 Pa. Dist..1034. 

Ark.—Simpson, etc., Furniture Co. 
v. Moore, 94 Ark. 347, 126 SW 1074: 
Coleman vy. Bercher, 94 Ark. 345, 126 
SW 1070. But see Carrington v. 
Hamilton, 3 Ark. 416 (decided prior 
to adoption of civil code). 

Cal,—Canadian Bank of Commerce 
V. Iueale, 14 Cal. -A. 307, 111 Pi759:. 

Fla.—Crawford v. Feder, 34 Fla. 
397, 16 S 287. 

Ga.—Gillis v. Atlantic Coast Line 
R. Co., 127 Ga. 678, 56 SE 1003; Car- 
ter v. Atkinson, 12 Ga. A. 390, 77 SH 
3870; Austin v. M. Ferst’s Sons Co., 2 
Ga. A. 91, 58 SE 318; Currie v. Deaver, 
U5Gian Acid bn slurs o i 


Ind.—Sims v. Dame, 113 Ind. 127, 
15 NE 217; Harris v. Osenback, 13 
Ind. 445. 


Kan.—Missouri River, ete, R. Co. 
v. Owen, 8 Kan. 409. 

Mich.—Whalen v. Judge Wayne 
Cir. Ct., 239 Mich. 482, a4 NW 410. 
N. Y.—Laimbeer v. ‘Allen, eh IN Ne 
Super. 647, 2 CodeRep 15. 

Tex.—Boren v. Billington, 82 Tex. 
137, 18 SW 101. 

Utah.—West Mountain Lime, etce., 
Co. v. Danley, 38 Utah 218, 111 P 647. 

Va.—MelIntyre v. Smyth, 108 Va. 
736, 62 SE 930. 

7. Missouri River, etc., R. Co. v. 
Owen, 8 Kan. 409. 


in making his application.14 
may be made on the trial,1® at any time before judg- 
ment,!® or even after judgment.17 

[§ 631] (b) Curing Inadvertent Mistakes.1® 
advertent defects or omissions may usually be cor- 
rected by amendment,!® as, for example, a mere cleri- 


Such an amendment 


In- 


8. Yurann v. Hamilton, 82 Kan. 
528, 108 P 822. 

9. Sims’ v. Dame, 113 Ind. 127, 15 
NE 217. 

10. Amendment of verification see 
infra § 862 

Time for verification generally see 
infra § 851. 

11. U.S.—Edgefield Bank v. Farm- 
ers’ Co-operative Mfg. Co., 52 Fed. 
98, 2 CCA 637, 18 LRA 201; Loving 
Vv.) Mairchilde 15”) Casts Nios (8,506.08 
McLean 333. 

Cal.—Lattimer v. Ryan, 20 Cal. 628; 
Angier v. Masterson, 6 Cal. 61. 

Fla.—Green vy. King, 17 Fla. 452. 

Ga.—Neal_ v. Davis Fdy.,_ etc., 
Works, 131 Ga. 701, 63 SE 221; Rodg- 
ers v. Caldwell, 122 Ga. 279, 50 SE 
95; Ward v. Frick Co., 95 Ga. 804, 22 


SE 899; Oliver v. Webb, 12 Ga. A. 
ars, 76 SE 1081. 
1il.—Ennor_ v. Hodson, 28 Ill. A. 


445. 

Kan.—Chinberg v. Gale Sulky Har- 
row Mfg. Co., 38 Kan. 228, 16 P 462; 
Hargrove v. Woolf, 34 Kan. 101, 8 
P 192; Gaylord v. Stebbins, 4 Kan. 
42; Manspeaker v. Topeka Bank, 4 
Kan. A. 768, 46 P 1012. 

La.—Clark v. Tilinois Cent. R. Co., 
134 La. 440, 64 S 281. 
ip hloAnderson Vv. 49 Mo. 

N. J.—Wittemore v. Malcomson, 9 
Neola en SoS 

N. Y.—Laimbeer v. Allen, 4 N. Y. 
Super. 647, 2 CodeRep 15; ‘Brags Vv. 
Bickford, 4 HowPr 21. 

Oh.—Bantz v. Rover, 34 Oh. Cir. 
Ct. 201; Meade yv. Thorne, 2 Oh. Dec. 
(Reprint) 289, 2 WestLMonth 318. 
Contra Boyles v. Hoyt, 2 Oh. Dec. 
(Reprint) 376, 2 WestLMonth 549; 
Stevens v. White, 2 Oh. Dec. (Re- 
print) 107, 2 WestLMonth 394. 

Tex.—Cotton v. Rhea, 106 Tex. 220, 
163° ‘SW 25) Chapman. ‘v. Morrison, 
KCiv. AS) 282 SW 606; Teal v. Lakey, 
(Civ. A.) 181 SW 759: Dyer v. Win- 
Stom) son exc Sivas 412, 77 SW 227. 

12. Lee v. Hamilton, 12 Tex. 413. 

13. Missouri River, ete., R. Co. v. 
Wilson, 10 Kan. 105. 

14. Hoffman vy. Alford, 85 Ind. A. 
624, 155 NE 261; Moore v. Emmert, 


Hance, 


21 Kan. ike Foote v. Sprague, 13 Kan. 
15. U. S—Edgefield Bank vy. 
Farmers’ Co-operative Mfg. Co., 52 


Fed. 98, 2 CCA 637, 18 LRA 201 (con- 
struing Georgia code). 

Ga.—Greer v. Andrew, 1383 Ga. 193, 
65 SE 416; Norton v. Scruggs, 108 Ga. 
802, 34 SE 166; Ward v. Frick Co., 
95 Ga. 804, 22 SE 899; Standard Fash- 
ion Co. v. Newton- Hart Co., 12 Ga. A. 
62, 76 SE 760. 
ogh—Pheenix v. Chapman, 143 Ill. A. 

Mo.—Loveland v. Chapman, 218 Mo. 
A. 679, 267 SW 70 

Tex.—Dyer v. Winston, 33 Tex. Civ. 
A. 412, 77 SW 227 

16. Ennotr v. Hodson, 28 Ill. A. 445, 

17. Jones v. Citizens’ State Bank, 
MESO EPL) EE anion 

18. In particular pleadings see in- 
fra §§ 661, 709, 723, 726. 

19. Ala/—Drumniond v. Wright, 1 
Ala. 205. 

Colo.—Mullins y. Gilligan, 12 Colo. 

A. 13, 54 P1106; 
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eal error?® or omission.?? 

[§ 632] (c) Curing Uncertainty and Indefinite- 
ness.22. In ease an original pleading is not sufficient- 
ly clear or specific, it is proper to allow an amendment 
making its allegations more definite and certain.?* 
Pleadings may be made more definite and certain by 
inserting words? or counts,?®> by striking out 
words, or by filing a more detailed statement ‘of the 
facts.27 However, an amendment itself may be re- 
fused on the ground that it is too indefinite and un- 
certain,?® and an amendment which introduces un- 
certainty into ‘the complaint is properly rejected.?® 
Amendments to make more definite and certain may 
be made at the trial.°° 

[§ 633] (d) Introducing Technicalities. It is a 
proper exercise of the court’s discretion to refuse to 
allow an amendment, introducing technicalities not 
tending to the promotion of justice.*? 


PLEADING 


[$§ 631-635 


may properly refuse to permit an amendment which 
will render the pleading inconsistent and contradic- 
tory,®3 or which is inconsistent with, or contradictory 
of, the previous position taken by the pleader ;** but 
where an admission is made in a pleading improvi- 
dently and through mistake and contrary to the ac- 
tual fact, the court may, on a proper showing, per- 
mit the pleader to change his pleading to conform to 
the fact.2° An amendment retracting an admission 
may not be allowed, however, except upon satisfac- 
tory evidence that the party has been deceived or 
misled or that his pleading was put in under a clear 
mistake as to the facts.2° The omission to contra- 
dict an allegation in an opponent’s pleading, al- 
though, in legal effect, an admission of the allega- 
tion, is not such an admission that, on amending by 
inserting a denial, any explanation of the incon- 
sistency will be required.°7 


[§ 634] (e) Introducing Contradictions or Incon- 
sistencies or Withdrawing Admissions.?2 


Ga.—Albany v. Cameron, 121 Ga. 
794, 49 SEH 798; Allen v. Stephens, 107 
Ga. 733, 33 SE’ 651; Nasworthy v. Al- 
ford, 38 Ga. A. 286, 143 SE 622. 

Ti. —Casey v. Kimmel, 181 Ill. 154, 
54 NE 905. 

Kan.—American Bonding Co. v. 
Dickey, 74 Kan. 791, 88 P 66; Hastie 
v. Burrage, 69 Kan. 560, 7 P 268; 
Butcher vy. Brownsville Bank, 3 Kan. 
70, 83 AmD 446. 

Me.—Hammat v. Russ, 16 Me. 171. 

Nebr.—Rosewater v. Horton, 
Nebr. (Unoff.) 205, 983 NW 681. 

N. J.—North River Meadow Co. v. 
Christ Church, 15 N. J. L. 52; Welch 
v. Arnett, 46 N. J. Eq. 548, 22 A 124. 

N. Y.—-National Bank of Deposit 

es 166 N. Y. 380, 59. NE 922; 
Bennett Ver duake, 47.2 IN Won Ooi Sun 
Printing, etc., Assoc. V. Abbey "Effer- 
vescent Salt Co., 62 App. Div. 54, 70 
IND ES coal 

Oh.—Shierberg v. Shierberg, 8 Oh. 
Dec. (Reprint) 115, 5 CincLBul 753. 

Or.—Bramwell v. Rowland, 123 Or. 
33,. 261 PP 573 Wild v; Orgeon Short 
Line R. Co., 21 Or. 159,927 -PA954 

Pa.—Freeland First Nate. Bank Ve 
Everett, 228 Pa. 272, 77 A 441; Cum- 
cg v. Lebo, 2 Rawle 23, 19 AmD 
61 

S. D.—Murphy v. zlapr incon Bank, 
18'S. D. 317, 100 NW 6 

Tenn. Finley Wis eee Kitchen 
ar tuee Co., 119 Tenn. 698, 109 SW 


Va.—American Hide, ete., Co. v. 
Chalkley, 101 Va. 458, 44 SE 705. 

Wis.—Chandos v. Edwards, 86 Wis. 
493, 56 NW 1098. 

[a] Mistakes of the clerk of court 
may be amended and set right by an- 
other part of the record. Atkins v. 
She 1 Pick. (Mass.) 351, 11 AmD 


[b] For example (1) an inadvert- 
ently inaccurate description of prop- 
erty (Allen v. Stephens, 107 Ga. 7338, 
33 SE 651) (2) or of a transaction 
(Aibany v. Cameron, etc., Co., 121 Ga. 


794, 49 SE 798) may be cured by 
amendment. 
{[c] Where the names of the par- 


ties are transposed in the commence- 
ment of the declaration, the mistake 
may be amended. Drummond =v. 
Wright, 1 Ala. 205. 

[ad] A complaint for labor per- 
formed and materials furnished may 
‘be amended so as to seek a recovery 
merely for the iabor performed, 
where plaintiff never intended to 
claim for materials furnished. Man- 
ey v. Hart, 11 Wash. 67, 39 P 268. 

{e] Mistake of law.—Under Code 
Civ. Proc. § 473, providing that the 
court may allow an amendment to a 
pleading to correct certain enumerat- 
ed mistakes, or “a mistake in any oth- 
er respect,” and “in other particu- 
lars,”” an amendment may be allowed, 


The court 


although it is mainly to correct a 
mistake of law made by defendant’s 
attorney. Gould v. Stafford, 101 Cal. 
32, 0) ue 429; 

[£] Withdrawal of allegation.— 
If plaintiff's petition is signed and 
verified by his attorney, and by mis- 
take an erroneous statement is in- 
cluded therein, the court should be- 
fore judgment on terms permit the 
litigant to withdraw the allegation. 
Snyder v. Collier, 85 Nebr. 552, 123 
NW 10238, 133 AmSR 682. 

[g] Mistake not shown.—Changes 
by interlineation in additional counts 
cannot be corrected as showing a mis- 
take where the changes appear upon 
the carbon copies of the pleadings 
served upon the adverse party in the 
handwriting of the counsel of the 
party seeking to amend. Osmonson 
v. Buck, 331 Ill. 25, 162 NE 142. 

20. Pacific Finance Corp. v. Rof- 
falli, (Cal. A.) 276 P 1064; Morgan 
City John Dalton Co., Ltd., 7 La. 


21. Ala.—Martin v. Jesse-French 
Piano, ete., Co., 151 Ala. 289, 44 S 112. 

Mich.—McTiver Vv. Grantee Tp: Vist 
Mich. 456, 91 NW 736; Brown v. 
McHugh, 35 Mich. 50. 

N. Y.—Rogers v. Sattler, 28 Misc. 
242, 58 NYS 1073; Brown v. Mitchell, 
2 AbbPr 481, 12 ‘HowPr 408. 

vit. —Briges v. Mason, 31 Vt. 433. 

Eng.—Fish y. Rivers, 23 L. T. Rep. 
N.S. 486. 

[a] Indorsement by attorney.— 
Where during the trial it appeared 
that plaintiff's attorney had omitted 
to indorse his name on the declara- 
tion, the court properly treated it as 
a clerical misprision and authorized 
its correction. Botwin v. Rose, 36 R. 
I. 147,89) A! 339: 

22. In particular pleadings see in- 
fra §§ 661, 709, 728, 726, 

Du Val, 33 


23. Ark —Trippe v. 
Ark. 811 

Ga rmour v. Ross, 110 Ga. 408, 
35 SE 787; Hayden v. Burney, 89 Ga. 
Talos lib, SE 623; Rice v. Caudle, 71 
Ga. Mean Finney v. Cadwallader, 55 


Ga. 

Ill. Chicago, etc., R. Co. v. Gilli- 

264, 50 NE 657, 64 AmSR 

115 Ill. A. 209 [aff 214 Ill, 399, 73 NE 
Iowa 222, 52 NW 188. 

Me.—Thornton v. Townsend, 39 Me. 
485, 59 NE 125, 883 AmSR 289, 52 LRA 
Mich. 280, 85 NW 


son, 173) I) 
117; Hansell- Blcock Fdy. Co. v. Clark, 
787]. 
Iowa.—Hintrager v. Richter, 85 
La.—Delisle v. Bourriague, 105 La. 
77, 29 S 781, 54 LRA 420 
181, 
Mass.—Moran vy. Dunphy, 177 Mass. 
115°: Gay v. Homer, 13 Pick. 53 
Mich. —Harris ay chamberlain, 126 
Mont.—Christiansen v. Aldrich, 30 
Mont. 446, 76 P 1007. 


[§ 635] (f) Repeating Original Allegations. 
court may,?* or may not,®° in its discretion, allow an 


The 


Nebr.—Bee Pub. Co. v. World Pub. 
Co., 59 Nebr. 713, 82 NW 28. 

 N. ¥.—Hauck v. Craighead, 4 Hun 
561: Vanderbilt v. Accessory Transit 
Co., 9 HowPr 352. 

Oh.—Ward v. L. Hid Concrete Steel 
Co., 17 OHNPNS 331. 

Pa.—Hunter v. Land, 81* Pa. 296; 
Smith v. Smith, 5 Pa. 254; Thompson 
Vv... Chambers, 13 “Paves Super: 213; 
Adam v. Moll, 6 Pa. Super. 380; Com. 
v. Yeisley, 6 Pa. Super. 273. 
Sipe v. Hanrick, 63 Tex. 

Va.—Guarantee Co. of North Amer- 
ica v. Lynchburg First Nat. Bank, 95 
Va. 480, 28 SE 909. 

Eng.——Pratt Vv. Hanbury, 24° Qs B: 
190, 68 ECL 190; Harris v. Jenkins, 
22 Ch. D. 481; Cocksedge v. Metro- 
politan Coal Consumer's Assoc., 64 
Lh. are Rep sy iN. IS: 

Ont.—Townsend vy. et Keefe, 18 Ont. 


Pra: 

ae Gay v. Homer, 13 Pick. (Mass.) 
25. Smith v. Smith, 5 Pa. 254. 

ra Thornton v. Townsend, 39 Me. 

Ric Hanrick y. Hanrick, 63 Tex. 
3. Byrd A poamonen Printing 


2 
Press, éten Co., 90 Ga, 542, 16 SE 267; 
Anderson v. Bison, 2 Sask. L. 405 

29. Hughes vy. Austin, 12 Tex. Civ. 
ALLS .383 “SW 607. 

80. Tullock v. Mulvane, 61 Kan. 
650, 60 P 749 [dist Walker y. O’Con- 
nell, 59 Kan. 306, 52 P 894]. 

31. U. S. v. Badeau, 31 Fed. 697 
[writ of error dism 140 U. S. 701 mem, 
11 SCt 1029 mem, 35 L. ed. 597 mem]. 

Amendment to plead statute of lim- 
yin pee see Limitations of Actions § 


32. Demurrer because of incon- 
sistency see infra § 767. 
33. Cumbie vy. St. Louis, ete. R. 


Co., 105 Ark. 406, 151 SW 287. 

34. Webster-Soule Farm v. Wood- 
mansee, 36 Ida. 520, 211 P1090; Hstill 
v. Holmes, 3 Rob. (La.) 134; Mason 
v. Mason, 12 La. 589; Vavasseur v. 
Bayon, 11 Mart. (La.) 639. See Wil- 
more y. Lowery, 1 Ky. Op. 559 (where 
excuse for an amendment was held 
to be such as to raise suspicion as to 
the entire transaction). 

35. Decatur Coal Co. v. Clokey, 332 
Ill. 253, 168 NE 702. 


36. Miller v. Moore, 1 E. D. Smith 
QNSY ergs 
37. 16 AbbPr 


Fielden v. Caselli, 
(N. Y.) 289, 26 HowPr 173 

38. Woodley v. Coker, 119 Ga. 226, 
46 SE 89; Central of Georgia R. Co: 
v. Mosely, 112 Gas 914, 38 SE 350; 
Nysewander v. Lowman, 124 Ind. 584, 
24 NE 355. 

39. Cal.—Scheeline v. Moshier, 172 
Cal. 565, 158 P 222; Heilbron v. Kings 
River, ete., Co., 76 Cal. 11, 17 P 933. 


? a, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 635-638] 


amendment setting forth substantially the same facts 
appearing in the original pleading, and the court may 
permit an amended pleading to remain on file, al- 
though it contains substantially the same matter as 
an amendment already stricken out.!° 

Newly Discovered Matter.*+ 
amendment is not ordinarily an appropriate way to 
introduce matter occurring after the action is begun 
or the original pleading filed,*? but an amendment 
may be allowed within the diseretion of the trial 
court to introduce matter previously existing but 
not discovered until after such time.‘ 
ment is properly refused, however, where the slight- 
est diligence would have disclosed to the party at the 
outset the facts which he seeks to set up by the 
amendment,** or where he fails to comply with a 
statutory requirement that an affidavit be filed stat- 
ing that at the time of filing the original pleading he 
did not have notice or knowledge of the facts which 
the amendment seeks to set up,*® and if the facts 
alleged in the proposed amendment were not discov- 


[§ 636] (g) 


Colo.—Klippel v. Oppenstein, 8 


Colo. A. 187, 45 P 224 


Iowa.—Mayer v. Woodbury, 14 
Iowa 57. 
Ky.—Scholl v. Bronston, 4 Ky. Op. 


398. 
Tex.—Earley-Foster Co. v. United 
Sugar Cos., (Civ.,A.) 237 SW 322; 
elt v. Callaghan, (Civ. A.) 144 SW 


Va.—Starke v. Storm, 115 Va. 651, 
“9S 105%. 

[a] Amendment using more apt 
words to set up the same matter may 
be refused. Fr ped v. Oppenstein, 8 
Colo. A. 187, 45 P 224. 


40. Martin v. Shania 101 Iowa 
620, 70 NW 720. 
41. Amendment of yauee wor 


pleadings see infra §§ 670-715 
Z 42. Seevers v. Hamilton, 11 Iowa 
6. 

poppiemeris pleadings see infra §§ 


791- 

as ‘Cal. —McDougald v. Hulet, 132 
Cal. 154, 64 P 278. 

Ind.—Home Ins. Co. v. Overturf, 35 
Ind. A. 361, 74 NE 47. 

La.—Regan’s Succe., 12 La. 

116; Bissell v. Erwin, 13 La. 143. 
. Mich.—Pangborn v. Continental Ins. 
Co., 67 Mich. 683, 35 NW 814. 

N. J.—Kellogge v. Scott, 58 N. J. 
Eq. 344, 44 A 190 [aff 62 N. J. Eq. 
811, is ATE: 

N. Y.—Smith v. Savin, 141 N. Y. 
315, 36 NE 338; Schreyer v. New 
York, SOMING Tye Super. 277, 


Ann. 


Oh.—Smith v. Newark, etc., R. Co., 
8POh.. Cir Ct. 583; 4-Oh. Cire Deci 356. 
Alta.—Elliot v. Barry, 15 Alta. L. 


329, [1920] 2 WestWkly 478 [allowing 
app [1920] 1 WestWkly 777]. 

44. Woods v. Campbell, 87 Miss. 
782, 40 S 874. 

45. Newman v. Scofield, 102 Ga. 
810, 30 SE 427. 

46. Cavanaugh v. Britt, 90 Ky. 273, 
13 SW 922, 12 KyL 204; Finnell v. 
Van Arsdall, 8 Ky. Op. 416; Leggett 
v. Potter, 9 La. Ann. 184; Cocks v. 
Radford, 13 AbbPr (N. Y.) 207. 

47. Amendment of particular 
pleadings see infra §§ 661, 709. 

48. Ark.—Butler County R. Co. v. 
Exum, 124 Ark. 229, 187 SW 329. 

Cal.—Irwin v. McDowell, 34 P 708. 

Colo.—Tanner y. Harper, 32 Colo. 
156, 75 P 404; Cooper v. Wood, 1 Colo. 
ALT LOLS 220 Puss: 

Ga.—Travelers’ Ins. Co. v. Gray, 
115 Ga. 764, 42 SE 95; Snook v. Rag- 
lan, 89 Ga. 251, 15 SE 364; Ellison v. 
Georgia R. Co., 87 Ga. 691, 13 SE 809; 
Southwestern R. Co. v. Bryant, 67 Ga. 
212; Dunn v. Freeman, 24 Ga. A. 504, 
101 SE 393; Daniels v. Booker, 23 Ga. 
A. 644, 99 SE 228. 

Ind.—Cleveland, etc., R. Co. v. Miles, 
162 Ind. 646, 70 NE 985. 

Ky _—Foreman v. Walters, 178 Ky. 
274, vi98 SW 914; Lucile Min. Co. v. 


PLEADING 


ment.*® 


An 


An amend- 


diced thereby.*® 


Fairbanks, 87 SW 1121, 27 KyL 1100. 
Mass.—Cogswell v. Hall, 185 Mass. 


455, 70 NE 461. 
Minn.—Schultz v. Thompson, 156 
Minn. 357, 194 NW _ 884 


Mo.—Carter v. Baldwin, 107 Mo. A 
217, 81 SW 204; State v. Thompson, 8] 
Mo. A. 549. 

Mont.—Christiansen v. Aldrich, 30 
Mont. 446, 76 P 1007. 

N. Y.—National Bank of Deposit v. 
Rogers, 166 N. Y. 380, 59 NE 922° 
Rockefeeler v. Kellas, 222 App. Div. 
368, 226 NYS 325; Powell v. Cohoes 
Ri. Co.,° 136 -App.. .Div.) 204,120 NYS 
336; Audley v. Townsend, 131 App. 
Dive? 9; 1b) NYS 7145.4 GENY Civ Proc 
244; Foerst v. Empire L. Ins. Co., 44 
App. Div. 87, 60 NYS 3938. 

N. C.—Johnson v. Finch, 93 N. C. 
205. 

Or.—Bramwell v. Rowland, 123 Or. 
33, 261 P 57; Baldock v. Atwood, 21 
Or: 735 726 P1058. 

Pa.—Jackson v. Gunton, 26 Pa. Su- 
per. 203 [aff 218 Pa. 275, 67 A 467]. 


Tex.—Foster v. Wright, (Civ. A.) 
217 SW 1090. 
Utah.—Massachusetts Bonding, 


ete., (Co. -v.-Cudahy “Packing Co,, 61 
tah eS cal PAG. 

Wash. —-Sterios v. Southern Surety 
Co., 122° Wash. 36, 209 P 1107. 

Ww. Va. —Dickinson v. Rand, 102 W. 
Va. 574, 186 SE 42. 

Wyo.—Lellman v. Mills, 15 Wyo. 
149, 87 P 985. 

N. S.—Dempster v. Fairbanks, 29 
N. 8S. 456; Crowell v. Longard, 28 N. 
S. 267; Pigeon v. Moore, 23 N. S. 


246. 

[a] Particular allegations sup- 
plied: (1) Demand. Snook vy. Rag- 
lan, 89 Ga. 251, 15 SE 364; Hulbert v. 
Brackett, 8 Wash. 438, 36 P 264. (2) 
Assignment. Dawson vy. Peterson, 110 
Mich. 431, 68 NW 246. (3) Part per- 
formance. Becker vy. Patten, 1 Pa. 
Dist. 24. (4) Willingness and ability 
to make and tender a deed. Wood- 
bury v. Evans, 122 N. C. 779, 30 SH 2 
(5) Damage. Sugarman v. Atlanta 
Consolidated St. R. Co., 94 Ga. 604, 21 
SE 581; Ellison v. Georgia an Co, 
87 Ga. 691, 13 SE 809; Ogie v. Jones, 
16 Wash. 319, 47 P. 747. (6) Value 
and location of property. Bux Ne 
Koepke, 44 La. Ann. 745, 11 S 39. (7) 
That an obligation or contract was 
in writing. Verdery v. Barrett, 89 
Ga. 349, 15 SE 476. (8) That an ob- 
ligation or contract was duly author- 
ized by defendant. Western Assur. 
Co. v. Williams, 94 Ga. 128, 21 SE 370. 
(9) That false representations as to 
value were in connection with a state- 
ment of fact. Ruberg v. Brown, 50 
S. C. 397, 27 SE 873. (10) That a tres- 
pass was of a continuing nature. 
Weill v. Metropolitan R. Co., 10 Misc. 
72,30 NYS 838. (11) That slanderous 


[§ 638] bb. Right, Title, or Interest.>° 
or interest which a party has in the subject matter 
of the controversy, or the manner in which such title 
was obtained, when not shown in the original plead- 
ings, may be set forth in an amendment,°*! and if the 
title or right of action accrues under a statute, such 


[49 C. J.]) 487 


ered since the original pleading was filed, but were, 
in fact known at that time, the court may, in the 
exercise of a sound discretion, reject the amend- 


[§ 637] (h) Supplying or Correcting Particular 
Allegations+7—aa. Material Allegations Generally. 
It is generally held that a pleading which sufficiently 
indicates the cause of action or the defense intended 
to be set out may be amended so as to supply a ma- 
terial allegation,*® and material averments may be 
added even after verdict to make the pleadings con- 
form to the proof, where the claim or issue in the 
case is not substantially changed, and the opposite 
party is not deceived by the amendment or preju- 


The title 


words were spoken in the presence of 
another person. Wolfe v. Israel, 102 
Ga. 772, 29 SE 935. (12) That an al- 
leged false imprisonment was made 
without a warrant and without au- 
thority of law. Craven v. Blooming- 
dale, 54 App. Div. 266, 66 NYS 525 
Lrev on other grounds 171 N. Y. 439, 
64 NE 169]. (13) Showing the man- 
ner in which persons alleged to be 
owners acquired title. Drum’s Est., 
22 Pa. Co. 551. (14) Insolvency of a 
surviving partner in an action against 
a deceased partner’s representatives. 
Wiesenfeld v. Byrd, 17 S.C. 106. (15) 
Insolvency of the estate of which de- 
fendant was administrator. Eaton v. 
Case, 19 Rill. 4299922" Aang 4 Bee Gro 
That there were funds in an agent’s 
hands to satisfy an order presented. 
Edson v. Hayden, 18 Wis. 627. (17) 
That defendant is still indebted. 
Meshke vy. Van Doren, 16 Wis. 319. 
(18) That the note sued on has not 
been paid, National Bank of Deposit 
v. Rogers, 166 N. Y. 880, 59 NE 922, 
(19) Setting up a verbal agreement 
under which plaintiff claimed. Gard- 
ner v. Alexander, 167 Ky. 599, 181 SW 


180. 
49. Raymond v. Wathen, 142 Ind. 
367, 41 NE 815. But see Rowell v. 


Bruce, 5 N. H. 381 (dictum to con- 
trary). 

Amendments to conform to proofs 
generally see infra §§ 648-655. 

50. Amendment of particular 
pleadings see infra §§ 661, 709. 

51. Ala.—Lister v. Vowell, 122 
Ala. 264, 25 S 564; Lytle v. Dothan 
Bank, 121 Ala. 215, 26 S 6; Crimm v. 
Crawford, 29 Ala. 623. 

Colo. —Messenger v. Northeutt, 26 
Colo. 527, 58 P 1090. 

Conn. — Mechanics’ Bank v. Wood- 


ward, 74 Conn. 689, 51 A 1084; Bald- 
win v. Walker, 21 Conn. 168, 
16. Del. 


Del.—Cirwithin v. Mills, 
232, 43 A 151. 
Ga.—Elverson v. Smith, 154 Ga. 324, 
114 SE 196; McCandless vy. Inland 
Acid Co., 115 Ga. 968, 42 SE 449; 
Haralson County v. Golden, 104 Ga. 19, 
30 SE 380; Roush v. Charleston First 
Nat. Bank, 103 Ga. 109, 29 SE 144; 
King v. McGhee, 99 Ga. 624,. 26 SE 
849; Jones vy. Hurst, 95 Ga. 286, 22 
SE 122; Lathrop v. Adkisson, exer 
So Os eS Siawolel 
tue MeCarn v. Rivers, 
La.—Payne v. Burlow, 29 La. Ann. 
160; Spencer v. Conrad, 9 Rob. 78. 
Me. —Waterman v. Dockray, 79 Me. 
149, 8 A 685 
Mass. —Boston Overseers of Poor v. 
Otis, 20 Pick. 38; Slater v. Nason, 15 
Pick. 345; Williams v. Higham, etc., 
Turnpike Corp., 4 Pick. 341. : 
_ Mich.—Pratt v. Montcalm Cir. 
Judge, 105 Mich. 499, 68 NW 506; Mc- 
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fact may be alleged in an amendment to the original 


pleadings.®? 


[§ 639] cc. Place.*? Amendment may be allowed, 
in the discretion of the court, to supply an allega- 
tion of place when omitted, sf or to correct an er- 
ror,°®> or cure a variance, 58 in such an allegation. 
Such amendment may be allowed after introduction 
of evidence,®* and even after verdict.°® 
Allegations of time being in 
general not material,®® the court may, in the exercise 
of its discretion, permit amendments altering such 
allegations or correcting errors therein,®® or supply- 
ing omissions therein,®! or striking out matters 
therefrom.*? These amendments may be made before 
trial,6? at the commencement of the trial,°* during 


{§ 640] dd. Time. 


PLEADING 


verdict.§®? 


[§ 641] ee. Description of Property. 
ments of the description of property in suit are per- 
missible so long as the identity of the subject matter 
of the suit is not changed, or a new cause of action 
or new issues introduced.*® 
ment substitutes different property from that sued 
for, it eannot be allowed.®® 
involved in the suit may be corrected by amend- 
ment,*° provided it is apparent from the two deserip- 
tions that in both instances the pleader had in mind 
the same tract of land." 
tween an amendment correcting a misdescription of 
the land in controversy and one which seeks to de- 
scribe an entirely new tract, which will not be al- 


the trial,®® after a finding by the court,°® or after 


Cammon v. Detroit, etc., R. Co., 66 
Mich. 442, 33 NW 728. 

Mo.—Ross v. Cleveland, etc., Land 
Co., 162 Mo. 317, 62 SW 984. 

N. 'Y.—Lyman v. Kurtz, 166 N. Y. 
274, 59 NE 903; Avery v. New York 
Cent., ete, R. Co., 106 N. Y. 142, 12 
NE 619; O’Neill v. New York Cent., 
ete 1. Co. 60, N. Y... 138) [rev, 33 
Thomps. & C. 399]; Moore v. Moore, 
44 App. Div. 253, 60 NYS 653; Rich- 
mond v. Second Ave. R. Co., 9 Misc. 
355, 29 NYS 588. 

Oh.—Baltimore, etc., R. Co. v. Gib- 
son, 41 Oh. St. 145. 

R. I.—Prefontaine v. Roberge, 20 
R. I. 418, 39 A 892. 

Ss. C.—Tumbleston v. Rumph, 43 
S. C. 275, 21 SH 84; Reams v. Spann, 
28 S. C. 530, 6 SE 325. 

Rect aaNance v. Thompson, 1 Sneed 
321. 

Tex.—Becton v. Alexander, 27 Tex. 
659; Gordon v. Mackey, (Civ. A.) 30 
SW 586: Hastings v. Kellogg, (Civ. 
A.) 24 SW 846. 

Vt.—Bowman v. Stowell, 21 Vt. 309. 

Wis.—Stroebe v. Fehl, 22 Wis. 337 

Que.—Mireault v. Parker, 7 Que. Pr. 
450. 

52. U. S.—Van Doren v. Pennsyl- 
vania R. Co., 93 Fed. 260, 35 CCA 282. 

Mass.—Williams v. Hingham, etc., 
Brlgee, etc., Corp., 4 Pick. 341. 

. Y.—Denair v. Brooklyn, 5 NYS 
835, 

S. C.—Tumbleston v. Rumph, 43 
S.C. 275, 21 SE 84. 

Tex.—Jacobs v. Cunningham, 32 
Tex. 774. 

53. Amendment of particular 
pleadings see infra §§ 661, 709. 

54. Evans v. Mayville, etc., R. Co., 
77 SW 708, 25 KyL 1258. 

55. Ga.—Southern R. Co. v. Wells, 
103 Ga. 209, 29 SE 714. 

Iowa.—McCracken v. Chicago, etce., 
R. Co., 91 Iowa 711, 58 NW 1085. 

Me.—Haynes v. Jackson, 66 Me. 93. 

N. Y.—Bell v. Polymero, 99 App. 
Div. 623, 90 NYS 923. 

Pa.—Clymer v. Thomas, 7 Serg. & 
eles 

Tex.—Mexican Cent. R: Co. v. ‘Mit- 
ten, 13 Tex. Civ. A. 653, 36 SE 282. 

W. Va.—Clarke v. Ohio River R. 
Co, 39) W: Va. 782, 20 SH696. 

56. Georgia R., etc., Co. v. Smith, 
83 Ga. 626, 10 SE 235; Ball v. Keokuk, 
etc., R. Co., 71 Iowa 306, 32 NW 354: 
Bannon v. Angier, 2 Allen (Mass.) 
128; McTiver v. Grant Tp., 131 Mich. 
456, 91 NW 736 

57. Looney v. "Scott, CAS Calan 0S, 
235 P76; San Antonio, ELC Eta OOnLVs 
Liitke, (Tex. Civ. A.) 26 SW 248. 

58. Ball v. Keokuk, etec., R. Co., 71 
Towa 306, 32 NW 354; Bannon v. An- 
gier, 2 Allen (Mass.) 128. 

59. Necessity of alleging time see 
supra § 154. 

Variance peter allegation and 
proof see infra § 12 

60. . ge rhinois Surety Co. v. 
WW. 85,240 U.S. 214, 36 SCt 321, 60 L. 
67° [mod 215 Fed. 334, 131 CCA 


Morrow v. 


Gal.—Wwihite v. Deering, 38 Cal! A. 
SUG PLO M PaO: 

Del.—E. F. Kirwan Mfg. Co. v. 
Truxton, 17 Del. 409, 42 A 988. 

Ga.—Quillian v. Johnson, 122 Ga. 
49, 49 SE 801. 
ij ae oe Ven CATNOLO Om LIL cA 

Ind.—Hunt v. Hicks, 3 Ind. T. 275, 
54 SW 818. 

Kan.—Kansas Pac. R. Co. v. Kun- 
kel, 17 Kan. 145; Wilson v. Phillips, 
8 Kan. 211. 

La.—Bissell v. Erwin, 13 La. 143. 

Me.—Duffy v. Patten, 74 Me. 396; 
Ripley v. Hebron, 60 Me. 379; Moore 
v. Boyd, 24 Me. 242; Hammat v. Russ, 
16 Me. 171. 

Mich.—Guarantee Bond, etc., Co. 
v. Hilding, 246 Mich. 334, 224 NW 643. 

Nebr.—Martinson v. Chicago, etc., 
Las ors 102 Nebr. 238, 166 NW 624. 

H.—Harvey v. Northwood, 65 
N. Na. 1A eo MeAMG Seo. 

N. J.—North River Meadow Con w: 
Christ) Church) 15yNi Ji 52: 

N. Y.—Finch v. L. B. Foster Co., 
Inc., 283 N. Y. 619 mem, 1385 NE 942 
mem; lLadrick v. Green Island, 103 
App. Div. 71, 92 NYS 622; Critelli 
v. Rodgers, 87 Hun 530, 34 NYS 479 
[aff 151 N. Y. 675 mem, 46 NE 1146 
mem]; Rogers v. Sattler, 28 Misc. 
242, 58 NYS 1078; Lion v. Burtis, 18 
Johns. 510. 

Or.—Zelig v. Blue Point Oyster Co., 
(Uh Keres Way RIB 12s ay}, PRA) Pea 

Pa.—Little v. Fairchild, Ay IE 
614, 46 A i338; Beates v. Retallick, 23 
Pa. 288; Bailey v. Musgrave, 2 Serg. 
& R. 219; Oates v. Hamilton, 2 Dall. 
256, ye L. ed. 

R. 1 Wileon v. New York, etc., R. 
Coy 18) Re Be b9 82 9A 8008 

S. C.—Dent v. South-Bound R. Cos; 
GIVS51C3 329) Soe S Ei bats 
Morrow, 9 8. C. L. 109. 

Utah. -—Walton v. Jones, 7 Utah 462, 
POE TSO), 

Wash.—Morgan v. Morgan, 10 
Wash. 99, 38 P 1054. 

Sask.—-Lieb v. Deacon, 21 Sask. L. 
485, [1927] 3 DomLR 332, [1927] 2 
WestWkly 173. 

61. Colo.—Cooper yv. McKeen, 11 
Colo. 41, 17 P 97 

Conn.-—Nash v. ‘Adams, 24 Conn. 88. 
on Saae Wee es v. Browser, 29 Ind. 

Me.—South Thomaston vy. Friend- 
ship, 95 Me. 201, 49 A 1056; Duffy v. 
Patten, 74 Me. 396. 

Mich.—Niemarck v. Schwartz, 51 
Mich. 466, 16 NW 815. 

62. Stewart v. Thayer, 170 Mass. 
560, 49 NE 1020. 


63. Lion’ v. Burtis, 18 Johns. (N. 
We) 510. 

64. Duffy v. Patten, 74 Me. 396. 

65. Cooper v. McKeen, 11 Colo. 41, 
TE OT Sin it neve Nash, 5 La. Ann: 
Fes Morrow v. Morrow, Oe Se ws 
190 Numbers v. Bowser, 29 Ind. 

67. Bailey v. Musgrave, 2 Serg. & 


R. (Pa.) 219. 
68. Ga.—dAllen v. Stephens, 107 Ga. 


[§§ 638-641 


- Amend- 


If, however, the amend- 


The description of land 


There is a distinction be- 


733, 83 SH 651. 

Ind.—Johnson v. McNabb, 7 Ind. A. 
393, 34 NE 667. 

Kan.—Sanford v. Willetts, 29 Kan. 


647. 
Me.—Walker v. Fletcher, 74 Me. 


142; Bird v. Decker, 64 Me. 550 
Mass.—Capron y. Thompson, 8 
Metce. 59. 


Mich.—Alton v. Meenwenberg, 108 
Mich. 629, 66 NW 571; Peo. v. Judge 
Kent ‘Cir, Ct 30 Mich: 38%, 

Pa. —Knapp v. Hartung, 73 Pa. 290. 

Tex.—Thompson vy. Swearengin, 48 
Tex. bbb: 

Eng.—Winkley v. Winkley, 44 L. T. 
Rep. N. S. 572. 

Ont.—Sage v. Callaghan, 20 U. C. Q. 
B. 266; Matheson v. Malloch, 13 U. C. 
@Qbe 354 

69. Nickerson v. Bradbury, 88 Me. 
593, 34 A 521; Wyman v. Kilgore, 47 
Me. 184; Nugent v. Adsit, 93 Mich. 
462, 53 NW 620; Sams v. Price, 121 
N. C. 392, 28 SE 486. 

70. Ala.—Buchanan y. Larkin, 116 
Ala. 431, 22 S 548. 

Cal _—Adams v. Hopkins, 144 Cal. 
uD) it. 2 2s Heilbron ve. Hemlens 
72) Cal. 376, 14 P 24. 

Ga.—MeMillan vy. Brannon, 147 Ga. 
118, 93 SE 81. 

Ill.—Strean v. Lloyd, 128 Ill. 493, 
21 NE 533. 

Iowa.—Ball v. Keokuk, ete., R. Co., 
71 Iowa 306, 33° NW 354. 

Kan.—Hinnen vy. Artz, 99 Kan. 579, 
16302) 140. 

Mass.—Lewis v. Jackson, 165 Mass. 
481, 43 NE 206; Boston Overseers of 
Poor v. Otis, 20 Pick. 38. 

Minn.—Rau v. Minnesota Valley R. 
Co., 138 Minn. 442. 

33 


Miss.—Cooper v. 
Miss. 117 

Mo.— Wright v. Groom, 246 Mo. 158, 
151 SW 465; Waverly Timber, etc., 
Co. v. St. Louis Cooperage Co., 112 
Mo. 383, 20 SW 566; Carr v. Moss, 
87 Mo. 447; Gilmore vy. Dawson, 64 


Granberry, 


Mo. 310; Callaghan v. McMahan, 33 
ae 111; Sage v. Tucker, 51 Mo. A. 
o 

Nebr.—Fremont, etc, R. Co. v. 
Cram, 30 Nebr. 70, 46 NW 217. 

vhs ‘H.— Gilman VaCaite, S56 5INe eas 


N. Y.—Truax v. Thorn, 2 Barb. 156. 
N. C.—Sineclair v. Western North 
gepelina R. Coy ell SN Cb 0% al GaSe 


Okl.—Lookabaugh vy. La 
Okl. : 358, 49 P 65." vee 
Confluence Council No. 189 Ve 
No. 814 I. O. O. F., 41 Pa. Co. rode 
Tex.—Jones v. Burgett, 46 Tex. 284. 
[a] Correcting a mistake in the 
number of a lot is permissible where 
the petition otherwise so identifies 
the property sued for as to make it 
clear that the amendment offered did 
not add a new cause of action. Al- 
act st Stephens aoe eas 133, 33 SH 
au Vv innesota Valle 
13, Minn. 442, Be toe) 


Venable v. Burton, 118 Ga. 156, 


a a en a ed GE RE a a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. a 


§§ 641-647] 


lowed.72 


[§ 642] ff. Discription of Contract. 
ment may be allowed for the purpose of better 
describing a contract sued on,** or correcting the mis- 
Amendments cor- 
recting descriptions of contracts sued on may be al- 
lowed during the trial,’ after the close of the evi- 


description of such a contract.74 


dence,*® or after verdict.77 
[§ 643] gg. Terms of Contract. 


misled thereby.7§ 


added by amendment.7? 


{[§ 644] hh. Varying Written Contract. A court 
will not allow an amendment designed to permit the 
introduction of parol testimony varying the terms of 


a written contract.®® 
[§ 645] ii. Written 


amendment.§1 
[§ 646] (i) Profert and Oyer. 


ey SE 29; Gilman v. Cote, 56 N. H. 


72. Venable v. Burton, 118 Ga. 156; 
Wyman v. Kilgore, 47 Me. 184: Car- 
ter sv., Branch ’2 .NUoG. 13530 W olf y, 
Wolf, 158 Pa. 621, 28 A 164. 

73. Prescott v. Prescott, 65 Me. 
478; Wilson v. Widenham, 51 Me. 566; 
Cummings v. Buckfield Branch R. Co., 
35 Me. 478. 

74. Cummings y. Buckfield Branch 
R. Co., 35 Me. 478. 

75. Reed v. Cheney, 111 Ind. 387, 
12 NE 717; Rau v. Minnesota Valley 
R. Co., 13 Minn. 442. 
aie Ala.—Russell v. Irwin, 38 Ala. 

Ky.—Dennis v. Cock, 50 SW 30, 20 
KyL 1866. 

Mo.—Callaghan v. McMahan, 33 
Mo. 111; State Bank v. American 
Hardwood Lumber Co., 121 Mo. A. 324, 
98 SW 786. 

Nebr.—Fremont, etc. R. Co. v 
Cram, 30 Nebr. 70, 46 NW 217. 

Vt.—Brown v. Haven, 37 Vt. 439. 

77. WHoffnagle v. Leavitt, 7 Cow. 
(N. Y.) 517 (misdescription of note). 

78. Ala.—Oden v. Bonner, 93 Ala. 
393, 9 S 409. 

Ga.—Chattanooga, etc., R. 

Davis, 89 Ga. 708, 15 SE 626. 

Iowa. ceils vy. Chicago, ete., 
R. Co., 84 Iowa 583, 51 NW_60. 

Me. —Cummings Vv. Buckfield 
Branch R. Co., 35 Me. 478; Loring v. 
Proctor, 26 Me. 18. 

Mass. * Augur Steel Axle, ete., Co. 
v. Whittier, 117 Mass. 451; Colton v. 
King, 2 Allen 317; Clarke v. Lamb, 6 
Pick. 512. 

N. Y.—Denny Vv. Smith,.18 IN. Ye 


Cor <Vi« 


567; Oregon SS. Co. v. Otis, 27 Hun 
452: Prindle vy. Aldrich, 13 HowPr 
466. 

Pa.—Sidwell Vv. Reynolds, 9 


LancBar 25. 

Utah.—Walton v. Jones, 
462527 IP) 580% 

Vt.—Stephens v. Thompson, 28 Vt. 

( 
5 79. U. S.—Bowen v. Needles Nat. 
Bank, 79 Fed. 49. 

Colo. —Adamson y. Bergen, 15 Colo. 
A. 396; 62 P 629. 

Ky. _~-Simpson v. Carr, 76 SW 346, 
25 KyL 849. 

Mie amicenian vy. Fogg, 82 Me. 408, 
TORNADO: 

Mich.—Cleveland v. Rothschild, 13 
Mich. 90, 101 NW 62. 


7 Utah 


E Tex.—Thouvenin v. Lea, 26 Tex. 
612; Burnett v. Casteel, (Civ. A.) 36 
SW 782 


Wis.—McHenry v. Grant, 84 Wis. 
311, 54. NW 626; Orton v. Scofield, 


Material amend- 
ments in respect of the terms of a contract in suit 
may be made on timely application for permission 
to amend, if the opposite party is not surprised or 
So, additional stipulations of the 
agreement entered into between the parties may be 


Instruments. In 
copies of written instruments may be introduced by 


Failure to make 
profert may be cured by amendment,®? and failure 
to crave oyer may be remedied in a like manner.**? If 


| Go., 
{aff 208 N. Y. 
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profert is made and it develops that the instrument 


An amend- 


cannot be produced, the pleading may be amended, 
leaving out the profert and inserting an excuse for 
not making it,’* and this amendment excusing pro- 
fert may be made after verdict.®® 

[§ 647] (j) Amendment To Permit Admission of 
Evidence and To Prevent Variance. 


Where the in- 


troduction of evidence is objected to as not justified 


by the pleadings, it is ordinarily regarded as within 
the discretion of the trial court to permit the party 
to amend his pleadings to render the evidence admis- 
sible,** or to refuse such permission,** although per- 
mission so to amend will be liberally granted in the 
furtherance of justice,®* upon such terms as may be 


deemed just®® particularly, where there is no show- 


ing that the adverse party is unprepared to meet the 
evidence objected to,®°® or surprised,®! or where the 
issue and the liability remain substantially the 


same.®? But an amendment may properly be refused 


general 


where it would permit a recovery upon a cause of ac- 
tion distinct from that originally set up,°* or where 


the evidence excluded is immaterial and will not be 


61 Wis. 382, 21 NW 261. 

80. Cal.—Fisk v. Casey, 
643, SAEPA1077-; 

Fla.—Porter v. Sims Co., 55 Fla. 
504, 46 S 420. ; 

Ga.—Shellman v. Odom, 158 Ga. 
208, 122 SE 878; Shores-Mueller Co. 
v. Fitzpatrick, 23 Ga. A. 251, 98 SE 
228; Swift v. Moore, 15 Ga. A. 254, 82 
SE 914 

Hawaii.—Yamashiro v. Costa, 26 
Hawaii 54. 

Ky.—Tross v. Bills, 189 Ky. ,115, 
224 Sw 660. 

Okl.—Drennan v. Warburton, 33 
OKI. 561, 122° P 179. 

R. I.—Dyer v. Cranston Print 
Works, 21 R. I. 63, 41 A 1015. 

[a] Amendment attempting to 
vary and limit terms of deed held im- 
proper. Groover v. Simmons, 152 Ga. 
423,110 SE 179; Read v. Blaine, (Tex. 
Civ. A.) 201 SW 415. 

[b] Amendments held not objec- 
tionable.-—Nohrnberg v. Boley, 42 Ida. 
48, 246 P 12; Chalmers v. Surprise, 
70 Ind. A. 646, 123 NE 841. 

81. Atlanta Land, etc., Co. v. Haile, 
106 Ga. 498, 32 SE 606; H. Felt- 
man Co. v. Thompson, 58 SW 693, 22 
KyL 757. 

Introduction of new cause of action 
see infra § 682 

82. Ligon v. Bishop, 43 Miss. 527; 
eotiee v. Elmore, 7 Gratt. (48 Va.) 


119 Cal. 


83. State Univ. vy. Winston, 5 
Stew. & P. (Ala.) 17. 
84. Meriam v. State, 7 Blackf. 


(Ind.). 245; 
CNA) U Ges: 

85. Jansen v. Ball, supra. 

86. Ark.—St. Louis, etc., R. Co. v. 
Holmes, 88 Ark. 181, 114 SW 221; 
Bryant Lumber Co. v. Clifton, 85 Ark. 
322, 108 SW 216. 

Cal.—Solomon v. Red River Lum- 
ber Co.,, 56 Cal. A. 742, 206 P 498. 


Jansen v. Ball, 6 Cow. 


Hawaii.—Lan Bow. v. Kiley, 17 Ha- 
wali 222. 

Ind.—Wright v. Johnson, 50 Ind. 
454. 


Ky.—Whitman v. Louisville R. Co., 
134 Ky. 6, 119 SW 165. 


Mo.—Shannon vy. Mastin, (A.) 108 
SW 1116. 
Ne Storrs. v, wNorthern® Pace RB: 


148 App. Div. 403, 132 NYS 954 
629 mem, 102 NE 1114 
mem]. 
N. D.—Christilaw v. Ashley First 
Nat. Bank, 55 N. D. 913, 215 NW 470. 
Okl.—Chas. T. Derr Constr. Co. v. 
Gelruth, 29 Okl. 538, 120 P 253. 
Or.—Bramwell v. Rowland, 123 Or. 


made material by the amendment,®* or where it 
rests upon hearsay,®® or where the evidence which 
it is sought to introduce is admissible without amend- | 


33, 261 P57; Ridings v. Marion Coun- 
ty,250) Or, 305 SL Piz2s 

Ss. C.—Taylor v. Winnsboro Mills, 
146 S.C. 28, 143 SE 474. 

Ss. D. Rectenbaugh v. Northwest- 
ern Port Huron Co., 22 S. D. 410, 118 
NW 697. 

Tex.—Sibley v. Perkins Bros. Dry 
Goods Co., (Civ. A.) 12 SW (2d) 601; 
El Paso Electric R. Co. v. Buttrey, 
(Civ. A.} 260 SW 897; Bay Lumber 
Co. v. Snelling, (Civ. A.) 205 SW 763; 
Demetri v. McCoy, (Civ. A.) 145 SW 
293 (that amendment not proper 
where unnecessary to meet exception 


to pleading). 

Utah.—Benson v. Oregon Short 
Line RK. Co., 35" Utah (2415 599" P02: 
136 AmSR 1052, 19 AnnCas 803. 

Va.—-Chesapeake, ete., R. Co. v. 
Swartz, 115 Va. 723, 80 SE 568; Whit- 
ley v. Booker Brick Co., 113 Va. 434, 
74 SE 160. 

{a] Items of account.—On objec- 
tion to evidence because in an action 
on an account the items weré not set 
out nor a copy of the account at- 
tached, plaintiff may be allowed to 
amend either by amending the pe- 
tition or attaching exhibits. Merkle 
v. Powe, 165 Mo. A. 402, 147 SW 1104. 

{[b] Waiver—An amendment al- 
leging a waiver of performance at the 
time fixed by the contract is permis- 


sible. Strawn v. Kersey, 22 Ga. 586. 
87.1. St) Louis;s, ete Rat Cow, 
Holmes, 88 Ark. 181, 114 Sw 221; 


Skudowitz v. Basha, 106 S.C, 541, 91 
SE 868. But see Williams Vv. Hayes, 
16 Ala. A. 321, 77 S 915 (where re- 
fusal was held reversible error). 

88. Clark v. Wisconsin Cent. R. 
Co., 261 Ill. 407, 103 NE 1041 [rev 177 
Ill. A. 620]; Curran v. Ryland, 174 
Iowa 20, 156 NW 162; American 
Warehouse Co. v. Gordon, 41 OkI. 618, 
139 P 123; Ridings v. Marion County, 
50 Ox) 30,091 22) 

89. Bryant Lumber Co. v. Clifton, 
85 Ark. 322, 108 SW 216; Skudowitz 
v. Basha, 106 S. C. 541, 91 SE 868. 

Terms upon permission of amend- 
ment see infra §§ 735-742. 

90. Louisville, etc., Tract. Co. y. 
Lottich, 59 Ind. A. 426, 106 NE 903. 


91. Couturie v. Roensch, (Tex. 
Civ. A.) 134 SW 4138. 
82. Dobbs v. Rees, 49 Utah 270, 


163 P 255; Jones v. Ogden City, 32 


| Utah 221, 89 P 1006. 


93. Treadwell v. Yonkers, 192 
App. Div. 421, 182 NYS 675. 

94. Pulver v. Union Inv. Co., 279 
Fed. 699. 

95. Chandler v. Merchants’, etc., 


Nat. Bank, 30 Ga. A. 694, 118 SE 785. 
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ment,®® although it has been rejected because of the 
erroneous manner in which it is sought to introduce 
Tf evidence is objected to on the ground of vari- 
ance, the motion to amend should be made before it 


it 97 


is admitted.?§ 


Variances between instruments sued on and those 
offered in evidence, where the opposite party is not 
prejudiced thereby, may be amended on the trial,®® 
or even after verdict,? and the amendment will, in the 
appellate court, be deemed to have been made.” 
case a judgment by confession or default entered in 
vacation is vacated in order to allow defendant to 


96. Quaker Oats Co. v. Kidman, 
189 Iowa 906, 179 NW 128. 


97. Quaker Oats Co. v. Kidman, 
supra. 
98. Beard v. Tilghman, 66 Hun 12, 


20 NYS 736. 

[a] E converso, if permission to 
amend to obviate an objection on the 
ground of variance is made before 
introduction of the evidence, it is an 
abuse of discretion to refuse permis- 
sion to amend. Greeley-Burnham 
Grocery Co. v. Carter, (Tex. Civ. A.) 
30 SW 487. 

99. Ala.—Ex p. Ryan, 9 Ala. 89. 

Cal.—MecNamara v. Steckman, 202 
Cals 569, 262 P 297. 

Ind.—Hobbs v. Cowden, 20 Ind. 310; 
Perdue v. Aldridge, 19 Ind. 290; Case 
v. Wandel, 16 Ind. 459. 

Kan.—Security Nat. Bank v. Mc- 
Cutchan, 111 Kan. 682, 208 P 636. 

La.—Gasquet v. Johnson, 1 La. 425. 

gteee i endall v. Carland, 5 Cush. 


30 Nebr. 
376, 46 NW 529. 

N. Y.—-Morris v. Wadsworth, 17 
Wend. 103; Rees vi. Overbaugh, 4 
Cow. 124. 

N. C.—Allen v. Sallinger, 108 N. C. 


159, 12 SHE 896. 

Okl.—Chase v. Cable Co., 67 Okl. 
Sues LO ea I 2s 
angola gon sie v. Com., 6 Watts & S. 

57: 

Tex.—Scott v. Industrial Finance 
Corp., (Civ. A.) 265 SW 181; Fargo, 
etc., Express v. Bilkiss, (Civ. A.) 136 
Sw 798. 

But see Bank of British North 
America v. Sherwood, 6 U. C. Q. B. 
(Ont.) 552 (holding a variance be- 
tween a declaration alleging a deed 
to plaintiff, a bank, and a deed to one 
as trustee for plaintiff not amenda- 
ple. 

. Keller v. Webb, 126 Mass. 393; 
Peck v. Waters, 104 Mass. 345; Stone 
v. White, 8 Gray (Mass.) 589; Cleaves 
v. Lord, 3 Gray (Mass.) 66; Wilson 
v. Jamieson, 7 Pa. 126. 

2. See Appeal and Error § 2683. 

3. Carpenter v. Joliet First Nat. 
Bank, 119 Ill. 352, 10 NE 18 [aff 19 
Tll. A. 549]. 

4. Amendments regarded on appeal 
as made below see Appeal and Hrror 
§ 2683. 

Harmless error see Appeal and Hr- 
ror § 2920. 

Power of court to regard amend- 
ment as made see infra § 748. 

5. Discretion of cotirt see infra § 
649. 

Presumption on appeal as to pro- 
priety of allowance see Appeal and 
Brror § 2682. 

6. Effect of objection to evidence 
see infra § 655. 

7. U. S.—Conrad v. Wheelock, 24 
F. (2d) 996; Benton Harbor-St. Jo- 
seph Gas, etc., Co. vy. Middle West Coal 
Co., 271 Fed. 216; Pennsylvania Co. 
vy. Clark, 266 Fed. 182; Coulter v. In- 
dependent Order of Foresters, 166 
Fed. 805; Mathieson Alkali Works v. 
Mathieson, 150 Fed. 241, 80 CCA 129; 
Post v. Wise Tp., 101 Fed. 204; Mack 
v. Porter, 72 Fed. 236, 18 CCA 527. 

Ala.—Tapscott v. Gibson, 129 Ala. 
503, 30S 23. 

Ariz.—Pratt-Gilbert Co. v. Renaud, 
25 Ariz. 79, 213 P 400; Consolidated 


Nebr.—Ward v. Parlin, 
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come in and defend, an amendment of the declaration 

to avoid a variance may then properly be allowed.? 
[§ 648] (x) Amendments To Conform to Prooft 

—aa. In General. 


It is ordinarily within the disere- 


tion of the trial eourt® to permit an amendment to 


In 


Ark.—Kansas City Southern R. Co. 
v. Rogers, 146 Ark. 232, 225 SW 640; 
Richey v. Brinks, 140 SW 129; St. 
Louis, ete., R. Co. v. Holmes, 88 Ark. 
181, 114 SW 221; McNutt v. McNutt, 
78 Ark. 346, 95 SW 778. 

Cal.—Sharp v. Pitman, 166 Cal. 501, 
137 P 284; Hancock v. Santa Barbara 
Bd. of Education, 140 Cal. 554, 74 P 


44; Carter v. Lothian, 133 Cal. 451, 
65 P 962; Firebaugh v. Burbank, 121 
Cal. 186, 58 P 560; Clark v. Phoenix 


Ins. Co., 36 Cal. 168; Stringer v. Da- 
vis, 30 Cal. 318; Mays v. Wann, (A.) 
274 P1020; Dyer v. California Super. 
Ct, CA) 2.271 Pribss Andreen vy. Hs- 
condido Citrus Union, (A.) 269 P 545—f: 
Koeberle v. Friganza, 66 Cal. A. .323, 
226 P 35; Ray v. American Photo 
Player Co., 46 Cal. A. 311, -189) P.130; 
Eldridge v. Mowry, 24 Cal. A. 183,140 
P 978; Stiles v. Hermosa Beach Land, 
ete.,, Co." 8) Cal Ay 352; See Sipe Maile 
ooene v. Nicholini, 1 Cal. A. 690, 82 P 

Colo.—Kilham v. Western Bank, 
etc., Co., 30 Colo. 365, 70 P 409; Gel- 
wicks v. Todd, 24 Colo. 494, 52 P 788: 
wore v. Fraser, 6 Colo. A. 21, 39 

Conn.—Ohlin v. Kowner, 96 Conn. 
394, 114 A 117. 


Del.— Yates v. Philadelphia, etc., 
R. Co., 23 Del. 472, 82 A. 27. 
Fla.—Pittman v. Myrick, 16 Fla. 


692. 
Ga.—Martin v. Philips, 4 Ga. 203: 
Hughes v. Weaver, 39 Ga. A. 597, 148 
SE 12; Turner v. Planters’ Chemical, 
ete.,. Co., 21 Ga. A. 480, 94 SE 616° 
Napier v. Strong, 19 Ga. A. 401, 91 SE 
579; Hyer v. Holmes, 12 Ga. A. 837, 
79 SE 58; Macon R., ete., Co. v. Lewis, 
4 Ga. A. 313. 61 SE 290. 

Ida.—Leach v. Hunter, 278 P 218; 
verte Mi Scott, 440) Idawi37,. 237. r 

Ill.— Franke v. Hanly, 215 Ill. 216, 
74 NE 130; Smith v. Marubio, 202 Ill. 
A. 183. 

Ind.—New Castle Bridge Co. v. 
Doty, 168 Ind. 259, 79 NE 485; Stan- 
ton v. Kenrick, 135 Ind. 382, 35 NE iY 
Smith vy. Flack, 95 Ind. 116; Diltz v. 
Spahr, 16 Ind. A. 591, 45 NE 1066: 
Warden y. Nolan, 10 Ind. A. 334, 87 
NE 821; Sanford Tool, etc, Co. v. 
Mullen, 1 Ind. A. 204, 27 NE 448. 

Ind. T.—Patrick v. Missouri, 
R. Co., 88 SW 330. 

Iowa.—Young v. Mandis, 191 Iowa 
1328, 184 NW 3802; Mills v. Flynn, 157 
Iowa 477, 137 NW 1082; Zelenka v. 
Port Huren Mach. Co., 144 Iowa 592, 
123 NW 332; Williams Shoe Co. v. 
Gotzian, 130 Iowa 710, 107 NW 807; 
Johnson v. Farmers’ Ins. Co., 126 Iowa 
565, 102 NW 502; Cole v. Laird, 121 
Iowa 146, 96 NW 744; Taylor v. Star 
Coal Co., 110 Iowa 40, 81 NW 249; 
Weiland v. Ehlers, 107 Iowa 186, 77 
NW _ 855; Hoben vy. Burlington, ete., 
R. Co., 20 Iowa 562. 

Kan.—Hamilton v. Harrison, 126 
Kan. 188, 268 P 119; Wilson v. Messer, 
121 Kan. 254, 246 P 674; Watson v. 
Watson, 110 Kan. 326, 203 P 714; 
Minneapolis Threshing-Mach. Co. v. 
Currey, 75 Kan. 365, 89 P 688; Tul- 
pee v. Mulvane, 61 Kan. 650, 60 P 


etc., 


conform to the proof where evidence has been intro- 
duced without objection® as to facts not presented or 
insufficiently presented by the pleadings.” 
permitting amendments to conform to the proof does 
not, however, authorize such an amendment merely 
because evidence which is competent and material 
upon the issues created by the pleadings incidentally 


Senay Co. v. Peters, 5 Ariz. 80, 46 P| 


The rule 


Ky.—Cincinnati, ete., R. Co. v. Dun- 
gan, 162 Ky. 36, 171 SW 1007; Quig- 
ley v. Beam, 137 Ky. 325, 125 SW 727; 
Hobbs v. Ray, 96 SW 589, 29 KyL 
999; Kleimeir v. Covington ‘Perpetual 
Bldg., etc., Assoc., 70 SW 41, 24 KyL 
135% Harris- Seller Banking Costky: 
Bond, 47 SW 764, 20 KyL eens Laugh- 
lin v. Moore, 4 Ky. Op. 598 

Mass. —Pizer v. Hunt, 250: Mass. 498, 
146 NE 7; Rosen’s Pet., 236 Mass. 321, 
128 NE 413: Manning v. Conway, 192 
Mass. 122, 78 NE 401; Locke v. Ken- 
nedy, 171 Mass. 204, 50 NE 531; Nich- 
ols v. Prince, 8 Allen 404; Stone v. 
White, 8 Gray 589; Cleaves y. Lord, 3 
evel 66; Wiggin v. Lewis, 12 Cush. 

Mich.—Troutman vy. Gates, 176 NW 
187; State Security, ete., Co. v. Badg- 
er, 300 Mich. 104, 166 NW 950; Prieb- 
isch v. Ottenwess, 176 Mich. 476, 142 
NW 762; Harris v. Thomas, 140 Mich. 
462, 103 NW 863; Hathaway v. De- 
troit, ete., R. Co., 124 Mich. 610, 83 
NW 598; Thomas v. Ann Arbor R. 
Co., 114 Mich. 59, 72 NW 40; Rathbun 
v. Parker, 113 Mich. 594, 72 NW 31; 
Ross v. Ionia Tp., 104 Mich. 320, 62 


NW 401; Shearer v. Middleton, 88 
Mich. 621, 50 NW 737. 
Minn. —Dunn County Farmers’ 


Bank v. Woolery, 156 Minn. 193, 194 
NW 759; Maul v. Steele, 95 Minn. 292, 
104. NW 4; Dougan y. Turner, 51 
Minn. 330, 53 NW 650. 

Mo.—Pocahontas Bank y. Miller, 
223 SW 908; Brandt vy. Bente, 177 SW 
377; Dudley v. Wabash R. GCo., 238 
Mo. 184, 142 SW 338; Granby ‘Min., 
etc., Co. v. Davis, 156 "Mo. 422, 57 SW 
126: Connecticut Mut. L. Ins. Com. 
Smith, 117 Mo. 261, 22 SW 623, 38 
AmSR 656; Howell v. Stewart, 54 Mo. 
400; Stephens v. Frampton, 29 Mo. 
263; Longworth v. Farmers’, etc., 
Bank, (A.) 300 SW 546; Amos Vv. 
Fleming, 221 Mo. A. 559, 285 SW 134; 
Hawkins v. Springfield, 194 Mo. A. 
151, 186 SW 576; Studenroth vy. Ham- 
mond Packing Co., 106 Mo. A. 480, 81 
SW 487; Howard v. Shirley, 75 Mo. A. 
150; Sinclair vy. Missouri, ete., R. Co., 
70 Mo. A. 588. 

Mont.—Finlen v. Heinze, 32 Mont. 
354, 80 P 918. 

Nebr.—Briggs v. Kemp, 102 Nebr. 
354, 167 NW 212; German Ins. Co. v. 
Frederick, 57 Nebr. 538, 77 NW 1106; 
Hanover F. Ins. Co. v. Stoddard, 52 
Nebr. 745, 73 NW 291. 

Nev.—Elgan vy. Frances-Mohawk 
Min., etc., Co., 34 Nev. 469, 125 P 698. 

N. H.—Wheeler v. Contoocook Mills 
Corp., 77 N. H. 551, 94 A 265; Whitten 
v. Stockwell, 68 N. H. 602, 44 A 81. 

N. J.—Redstrake v. Cumberland 
Muti. bins Con Sai Nod, bee oa 
American Popular L. Ins. Co. v. Day, 
39 N. J. L. 89, 23 AmR 198. 

N. M.—Nikolich v. Slovenska Nar- 
dona Podporna Jednota, 260 P 849; 
Canavan v. Canavan, 17 N. M. 503, 
131 P 493, AnnCas1915B 1064. 

N. Y.—Smith v. Wetmore, 167 N. Y. 
234, 60 NE 419; Martin v. Home 
Bank, 160 N. Y. 190, 54 NE 717; Nich- 
ols v. Scranton Steel Co., 187 N. Y. 
471, 33 NE 561; Bedford v. Terhune, 
30 N. Y. 458, 86 AmD 394, 27 HowPr 
422 [aff 1 Daly 371]; Hall v. Gould, 13 
IN Xie) LZ Corning v. Corning, 6 N. 
YAO Hornstein v. Podwitz, 226 App. 


parmmepime paar Sik ADA eT 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 648-649] 


tends to prove another fact not within the issues in 
the case,® and an amendment to meet the proof is 
improper where the question inyolved has not been 


in any manner litigated.® 
Withdrawal of admission. 


of withdrawing an admission.!° 
Introducing error. 


pose of making regular proceedings 


Div. 53, 234 NYS 429; Smith v. Massa- 
chusetts Bonding, etc., Co., 207 App. 
Div. 682, 202 NYS 857 [aff 241 N- Y. 
558 mem, 150 NE 554 mem]; Webb 
v. Friedberg, 197 App. Div. 480, 189 
NYS 229; Genung v. Turner, 188 App. 
Div, 3905, 1.77 NYS (1195 Reiss, vy. /Us- 
ona Shirt Co., 174 App. Div. 181, 159 
NYS 1031; Martin v. Flahive, 112 
App. Div. 347, 98 NYS 577; Harris v. 
Harris, 83. ‘App. Div, 128, 82 NYS 568; 
Schoonmaker v. Hillaird, 55 App. Div. 
140, 67 NYS 160; Russell vy. Corning 
Mfe. Cos, 49 App. Div. 610, 68 NYS 
640; Charlton v. Rose, 24 App. Div. 
485, 48 NYS 1073; Shanley v. Shanley, 
22 App. Div. 375, 48 NYS 32; Tannen- 
baum v. Armeny, 81 Hun 581, 31 NYS 
55; P. H., etc., Roots Co. v. New York 
Fdy. Co., 54 Misc. 635, 104 NYS 785: 
Scanlon v. Wallach, 53 Misc. 104, 102 
NYS 1090; Rein v. Brooklyn Heights 
R. Co., 47 Misc. 675, 94 NYS 636; Na- 
tional Bank of Deposit v. Sardy, 26 
Mise. 555, 57 NYS 625 [aff 44 App. 
Div. 357, 61 NYS 155 (aff 166 N. Y. 
380, 59 NE 922)]; Clokey v. Interna- 
tional Rubber Clothing, etc., Co., 22 
Mise. 518, 49 NYS 1014 [aff 23 Misc. 
773, 583 NYS 1102]; Dermody v. Flesh- 
er, 22 Misc. 348, 49 NYS 150; Mosco- 
witz v. Homberger, 19 Misc. 429, 43 
NYS 1130 [mod on other grounds 20 
Mise. 558, 46 NYS 462]; Charwat v. 
Vopelak, 18 Misc. 601, 42 NYS 235 [aff 
19 Mise. 500, 44 NYS 26]; Mora v. 
Kuntz, 173 ; Neagle v. Hud- 
son, 144 NYS 221 [aff 165.App. Div. 
943 mem, 149 NYS 1099 mem]; Flynn 
Me Westmayer, 4 NYS 188, 14 
NYCivProe 130; Corning v. Corning, 
posek enn opat Lafe7 6 UNS e902 

N. C.—Nims Mfg. Co. v. Blythe, 127 
N. C. 325, 37 SH 455; Waters v. Wa- 
ters, 125 N.C. 590, 34 SE 548: North 
v. Bunn, 122 N. C. 766, 29 SE 776; 
Brown v. Mitchell, 102 N. C. 347, 9 
SE 702, 11 AmSR 748; Knott v. Tay- 
lor, 96 N. C. 553, 2 SE 680;, Carpenter 
v. Huffsteller, 87 N. C. 273; Reynolds 
v. Smathers, 87 N. C. 24; Gilchrist v. 
Kitchen, 86 N. C. 20; March v. Verble, 
egies C. 19; Battle v. Howell, 27 N. C. 
378. 

N. D.—Anderson vy. Grand Forks 
hi Nat. Bank, 5 N. D. 80, 64 NW 

14. 

Oh.—Supreme Commandery O. K. 
G. R. v. Everding, 20 Oh. Cir. Ct. 689, 
11 Oh. Cir. Dec. 419; Bonebrake v. 
Columbus, 6 OhNPNS 41. 

Okl.—Nowlan v. Harner Oil Co., 
118 Okl. 96, 246 P 842; Harn v. Pat- 
terson, 58 Okl. 694, 160 P 924; Pruitt 
v.. Carter, 52 OKI. )284, 152. P1031; 
St. Louis, ete., R. Co. v. Hardwick, 28 
Ok. 577, 115 P, 471. 

Or.—Nunn y. Bird, 36 Or. 515, 59 
P 808; South Portland Land Co. v. 
Munger, 86 Or. 457, 54 P 815, 60 P 5; 
Davis v. Hannon, 30 Or. 192, 46 P 785; 
Foster v. Henderson, 29 Or. 210, 45 
P 899; Clemens v. Hanley, 27 Or. 326, 
41 P 658; Garrison v. Goodale, 23 Or. 
307, 31 P 709; Baldock v. Atwood, 21 
Or. 73, 26 P 1058; Mitchell v. Camp- 
bell, 14 Or. 454, 13 P 190; Hexter v. 
Schneider, 14 Or. 184, 12 P 668; Hen- 
derson v. Morris, 5 Or. 24. 

Pa.—Fisher v. Fidelity Mut. L. As- 
soc., 188 Pa. 1, 41 A 637; Wall v. Roy- 
al Soc. G F.,” 179 Pa. 355, 86 A 748; 
Com. v. Mecklin, 2 Watts 130; Sharp 
v. Sharp, 13 Serg. & R. 444; Chapman 
Decorative Co. v. Welsh, 90 Pa. Super. 
225; Elder Tp. School Dist. v. Penn- 
sylvania R. Co., 26 Pa. Super. 112; 


A pleading may be 
amended to conform to the proof even to the extent 


Amendments 
pleadings to proof will not be permitted for the pur- 


PLEADING 


Matters previously known. 
_ within the issues has been offered and admitted, with- 
out objection, the court should allow the pleadings to 
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After evidence not 


be amended, even though the facts were known to the 


party desiring to amend at the time the original 
pleading was filed.*? 


[§ 649] bb. Discretion of Court. The allowance 


conforming 


erroneous.!t 


Hudson v. Watson, 11 Pa. Super. 266; 
Todd v. Quaker City Mut. F. Ins. Co., 
9 Pa. Super. 381; Wright v. Warrior 
Run Min. Co., 8 Kulp 356. 

Philippine.—Fianza v. 
Philippine 610. 

Porto Rico.—St. Laurent & Mar- 
tinez, Ltd. v. Honore, 25 Porto Rico 
137 


S. C.—Adams v. South Carolina, 
etc., Extension R. Co., 68 S. C. 403, 
47 SE 693; Burns v. Southern R. Co., 
61 S. C. 404, 39 SE 567; Interstate 
Bldg., etc., Assoc. v. Waters, 50 S. C 
459, 27 SEH 948; Sullivan v. Latimer, 
38 S. C. 417, 17 SE 221; Wadsworth- 
ville Poor School v. Bryson, 34 S. C. 
401, 138 SE 619. 

S. D.—Tripp v. Smith, 222 NW 943; 
Conway v. Burk, 41 S. D. 454, 171 NW 
84; Babcock vy. Ormsby, 18 S. D. 358, 
100 NW 759; Jenkinson v. Vermillion, 
3 S. D. 238, 52 NW 1066. 

Utah.—Straw v. Temple, 48 Utah 
258, 159 P 44; Murphy v. Ganey, 23 
Utah 1633; 66. P90", "Phompson yy. 
Whitney, 20 Utah 1, 57 P 429. 


Reavis, 7 


Vt.—Fraser v. Nerney, 89 Vt. 257, 
aes 501; Sumner y. Brown, 34 Vt. 
Va.— Alexandria, ete. 76 (Ri G@ork fv. 


Herndon, 87 Va. 193, 12 SE 289. 

Wash.—Hutchins v. Spokane Coun- 
ty School Dist. No. 81, 114 Wash. 548, 
195 P 1020; Hurley-Mason Co. v. Pa- 
cific Commissary Co., 111 Wash. 439, 
191 P 624; Kneeland Inv. Co. v. Ber- 
endes; 81 Wash. +372, (142. P 869; 
Coughlin v. Holmes, 53 Wash. 692, 
102 P 772; Leaman vy. Thompson, 43 
Wash. 579, 86 P 926; Gritman v. U. 
S. Fidelity, etc., Co., 41 Wash. 77, 83 
P 6; Irby v. Phillips, 40 Wash. 618, 82 
IP genl 

W. Va.—Lowson _ yv. 
Coal, 
258 


Williamson 
etc., Co., 61 W. Va. 669, 57 SE 


Wis.—Durbin v. Knox, 132 Wis. 608, 
112 NW 1094; Hopkins v. Chicago, 
ete; Ri, Co., 128 Wiss 403, 107 NW 
330; Kleimenhagen v. Dixon, 122 Wis. 
526, 100 NW 826; Chippewa Bridge 
Co. v. Durand, 122 Wis. 85, 99 NW 
603, 106 AmSR 931; Thorn v. Smith, 
71 Wis. 18, 36 NW 707; Phillips v. 
Jarvis, 19 Wis. 204; Gregory v. Hart, 
ee 8: 532; Brayton v. Jones, 5 Wis. 


Wyo.—Wyoming Stockmen’s Loan 
Co. v. Johnston, 32 Wyo. 457, 240 P 
449; Chicago, etc., R. Co, v. Pollock, 
16 Wyo. 321, 93 P 847. 

Eng.—Roe v. Davies, 2 an AZo 
Elliston v. Deacon, L. R. CaP 20) 
Betts v. Doughty, 5 P. D. ioe: Cater 
v. Wood, 19 C. B. N. S. 286, 115 ECL 
286, 144 Reprint 797; Metzner v. Bol- 
ton, \9. Hxch. 1528, 156 Reprint 221; 
May v. Footner, 5 BE.-& B. 505, 85 ECL 
505, 119 Reprint 569; Roles v. Davis, 
4H. & N. 484, 157 Reprint 929; Hailes 
v. Marks, 7 H. & N. 56, 158 Reprint 
391; Saunders v. Bate, 1H. & N. 402, 
156 Reprint 1259. 

Alta.—Larson v. Rasmussen, 5 Alta. 
Fee 479, 10 DomLR 650, 24 WestLR 
a Oana aan v. McDonald, 9 B. 


Man.—Stitt v. Canadian Northern 
R. Co., 23 Man. 43, 10 DomLR 545, 23 
WestLR 641, 3 WestWkly 1116. 

N. B.—Lyman v. Cain, 8 N. B. 259. 

N. S.—Zwicker v. Morash, 34 N. S. 


555; Dempster v. Fairbanks, 29 N. S. 
456; McDonald v. McKeen, 28 N. S. 
329; Bauld v. Challonder, 28 N. S. 


of an amendment of the pleadings to conform to the 
proof rests largely within the sound discretion of the 
trial court'® to be exercised in the furtherance of 


205. 

Ont.—Gough v. Bench, 6 Ont. 699; 
Lumsden v. Davis, 46 U. C. ee Boek: 
Clarke v. McKay, 39 U. GC. Q. 583; 
Huron County v. Armstrong, 2 ru. (Gr, 
Q. B. 533; Petrie v. Tannahill, 29 mae 
QQ; B. 608. 

Que.—Piche v. Quebec, 5 


CanLJOccNotes 502. 

“The doctrine is that a material 
matter, which might have been plead- 
ed but was not, has been litigated 
without objection, as though it had 
been pleaded. The proposal to amend 
is a proposal to state in form of plead- 
ing facts which already appear in 
form of proof.” Watson v. Watson, 
110 Kan. 326, 332, 203 P 714. 

8. Spies v. Lockwood, 40 App. Div- 
296, 57 NYS 1023, 29 NYCivProc 164 
[app dism 165 N. Y. 481, 59 NE 267]; 
epee v. Sergent, 7 N. D. 503, 75 NW 


[a] Matter incidentally brought 
out.—A refusal to permit an amend- 
ment so as to:allege contributory neg- 
ligence only incidentally brought out 
on cross examination of plaintiff is 
not an abuse of discretion where it 
cannot be said that the parties have 
tried the case as if that issue was’ 
submitted for determination. Keil v. 
Evans, 99 Kan. 273, 161 P 639. 

[b] Evidence admitted for limited 
purpose.—In an action for breach of 
covenants of warranty, plaintiff did 
not allege in its complaint the fore- 
closure of a mortgage which it 
claimed was a violation of the cove- 
nant, but testimony was introduced 
tending to show such foreclosure. 
The court, in admitting such testi- 
mony, said that it was only admitted 
to show that the lien existed, and 
that there was nothing in the com- 
plaint about foreclosure. It was held 
that, under the circumstances, the 
complaint should not be deemed 
amended to conform to the proofs, in 
order to authorize a recovery for 
breach of the covenant by foreclosure 
of the mortgage. International Dey. 
eee Clemans, 59 Wash. 398, 109 P 

9. —Dobson Vv: Rees 194 Iowa 
1155, 191 NW 184 

10. Hibernia Sav., ete: Soe! v- 
Dickinson, 167 Cal. 616, 140 P 265; 
Moe v. Lowry, 69 Colo. 871, 194 P 
363; Burnell v. Olmsted, 46 Colo. 67, 
102 P 515; Decatur Coal Co. v. Clok- 
ey, 802) TI. (253) 163" NE 702 iSee 
Charlton v. Scoville, 68 Hun 348, 22 
NYS 883 [aff 144 N. Y. 691, 39 NE 394] 
(holding that, where an answer ad- 
mitted certain allegations of the com- 
plaint, but plaintiff, instead of rely- 
ing upon such admissions, gave evi- 
dence in support of such allegations, 
and defendant thereupon gave evi- 
dence to the contrary, and in contra- 
diction of the admissions in his an- 
swer, it was within the discretion of 
the trial court to permit the answer to 
be amended so as to conform-to the 


proof). 

11. Williams v. Birch, 19 N. Y. Su- 
per. 674. 

12. Farmers’ Gold Bank v. 


Nat. 
Stover, 60 Cal. 387. 
13. U. S.—United SS. Co. v. Bar- 
ber, 4 F. (2d) 625; Pulver v. Union 
Inv. Co., 279 Fed. 699; Salyers v. U. 
S., 257 Med. 255, 168 CCA 339; Harris 
v. Egger, 226 Fed. 389, 141 CCA 219; 
Southern R. Co. v. Gadd, 207 Fed. 
277; 125 COA 21> [aff 2338 U. S. 572, 


492 [49 C.J.] 


justice* and in such a manner as to avoid surprise!® 


or prejudice?® to the adverse party. 


conform the pleadings to the proof are freely 


34 SCt 696, 58 L. ed. 1099]; Southern 
Express Co. v. Platten, 93 Fed. 936, 
36 CCA 46. 

Ariz.—Southern Casualty Co. v. 
Johnson, 24 Ariz. 221, 207 P 987. 

Cal.—Armstr ong v. ‘Lassen Lumber, 
ete., Co., 269 P 453; McNamara vy. 
Steckman, 202 Cal. 569, GZ es Zul 
Hind v. Oriental Products Gosa lb 
Cal. 655, 235 P 438; Hancock v. San- 
ta Barbara Ba. of Education, 140 Cal. 
554, 74 P 44; Mays v. Wann, (A.) 
274 P 1020; Isaacson v. Union Trust 
Co., ee 273 P 119; Dyer v. Califor- 
nia Super. Ct., (A) QiLe PALES oe Oy 
ViErOVer om Gale An DiGgenzcom mn alaers 
Hoa Jackson, 19 Cal. A. 695, 127 
P 65 


Conn.—Spirt v. Albert, 146 A 717; 
Munger v. Wilcox, 106 Conn. 220, 137 
A 741; Skaling v. Sheedy, 101 Conn. 
545, 126 A 721, 36 ALR 540. 


Ga.—McCord v. Jackson, 135 Ga. 
176, 69 SE 23. 
Ida.—Pennsylvania-Cceur D’Alene 


Min. Co. v. Gallagher, 19 Ida. 101, 112 
P 1044. 

Ind.—Maloney v. Whitney, 71 Ind. 
A, 157, 124 NE 496; Hanlon v. Con- 
rad-Kammerer Glue Co., 53 Ind. A. 
504, 102 NE 48. : 

Iowa.—Cary-Platt v. Iowa Plectric 
Co., 224 NW 89; Fisher v. McCarty, 
197 Iowa’ 369, 195 NW 608; Weiland 
v. Ehlers, 107 Iowa 186, 77 NW 855; 
Ankrum v. Marshalltown, 105 Iowa 
493, 75 NW 360. 

Kan.—Springer v. Keller, 124 Kan. 
33, 257 P 964 [reh den 124 Kan. 369, 
259 P 1068]; Lowe v. Neu, 108 Kan. 
93, 194 P 313; Doty v. Shepard, 92 
Kan we b22), 139) P-11835792) Kan. 1041, 
141 P 1013; Malone v. Jones, 91 Kan. 
815, 139 P 387, LRAI915A 328, 139 P 
1199, 92 Kan. 708, 142 P 274, LRA 
1915A 331. 

Ky.—Cincinnati Southern R. Co. v. 
Hogan, 7 Kyl 820, 13 Ky. Op. 1096; 
Taylor v. Berry, 6 Kyl 5238, 13 Ky. 
Op. 225. 

Mass.—Cutter v. Arlington Constr. 
Co., 167 NE 266. 

Mich.—Worden  v. Detroit, 241 
Mich. 139, 216 NW 461. 

Minn.—Freeman vy. Hibbing, 169 
Minn. 353, 211 NW 819; Anderson v. 
Minneapolis, ete., R. Co., 146 Minn. 
430, 179 NW 45; Gracz v. Anderson, 
104 Minn. 476, 116 NW 1116; English 
v. Minneapolis, etc., R. Co., 96 Minn. 
213, 104 NW 886; Byard v. Palace 
Clothing House Co., 85 Minn. 363, 88 
NW 998; Klein v. Funk, 82 Minn. 3, 
84 NW 460. 

Mo.—Sinclair v. Missouri, ete., R. 
Co., 70 Mo. A. 588. 

Mont.—Williams v. Thomas, 58 
Mont. 576, 194 P 500; Sandeen v. Rus- 
sell Lumber Co., 45 Mont. 273, 122 P 
913; Dempster v. Oregon Short Line 
RAL Co. coum Mont. 330, 96) ba tL7. 

Nebr.—Scharf v. Frontier County, 
113 Nebr. 688, 204 NW 516; Blakeslee 
v. Van der Slice, 94 Nebr. 153, 142 NW 
799; Higgens v. Supreme Castle H. 
N., 83 Nebr. 504, 120 NW 137; Ger- 
man Ins. Co. v. Frederick, 57 Nebr. 
538, 77 NW 1106. 

N. J.—Valiant v. Plaza Realty Co., 
as 145 A 475. 

N. —Tucumeari First Nat. Bank 
v. Speed, SING Vi) 9.9 UIP 96s 

. Y.—Horan v. Hastorf, 223 N. Y. 
490, 120 NE 58; Martin v. Home Bank, 
160 N. Y. 190, 54 NE 717; Sidenberg 
v. Ely, 90 N. ae. 257, 48 AmR AGS eee: 
AbbPENS 354; King Vv. Dorman, 26 


Misc. 183, 55 NYS 876. 

INCE arolina R. 
Wore 95 IN. C, 190, 141 SE 550; Tilgh- 
man v. Seaboard "Air Line R. ’Co., 167 


N. C. 163, 83 SE 315, 1090 [rev 237 U. 
Sado Bb) SCt, 653855009 Teed. 10691; 
Bedsole v. Atlantic Coast Line R. 
@o., 151 N. C. 152, 65 SH 925. 

Oh.—Smeed Box Co. v. Lawson, 23 
One Gir. Cty NOS. (397. 


PLEADING 


Amendments to 


Okl.—Midland Oil Co. v. Ball, 115 
Okl. 229, 242 P 161; Tulsa v. Wells, 
79 Okl. 39, 191 P 186; Mackenzie v. 
Anadarko, 72 Okl. 90, 178 P 4838. 

Porto Rico.—Carlo v. Ferrer, 27 
Porto Rico 203; Mongil v. Castro, 19 
Porto Rico 650. 

R. I1—Harnedy v. Del Sesto, 100 A 


Sale 2 

S. C.—Hewlett v. South Bound R. 
Coy SES PCy 6p OLS oem kmterstate 
Bldg., etc., Assoc. v. Waters, 50 8. C 
459, 27 SE 948. 

S. D.—Lehman v. Smith, 40 S. D. 
556, 168 NW 857. 

Wash.—Van Doren Roofing, etc., 
Co. v. Guardian Casualty, etc., Co., 
99 Wash. 68, 168 P 1124; Shultz v. 
Crewdson, 95 Wash. 266, 1638 PB 734. 

Wyo0.— Wyoming Stockmen’s Loan 
on v. Johnston, 32 Wyo. 457, 240 P 
449, 

14. U.S.—Mathieson Alkali Works 
v. Mathieson, 150 Fed. 241, 80 CCA 129 
[certiorari den 204 U. S. 674, 27 SCt 
Bis Ose. REC onaals 

Kan.—Minneapolis Thrashing- 
ee Co. v. Currey, 75 Kan. 365, 89 P 

Mo.—Mueller v. National Hay, etc., 
Co., (A.) 243 SW 420. 

Okl.—Elwood Oil, etc., Co. v. Gano, 
76 sane Boe 185 P 443. 

105 W. 


vav 366 ‘142 SB 518; Mh ory Sand, 
etc., Co. v. Algonquin Coal Cox, 1:03 
W. Va. 110, 136 SE 783; Adams -y. 
Adams, 79 W. Va. 546, 92 SE 463. 

Wis.—Scheuer v. Chloupek, 130 
ae 72, 109 NW 1085. 

U. S.—Mack v. Porter, 72 Fed. 

236° "18 CCA 527. 
Colo. SFO ae v. Todd, 24 Colo. 


494, 52 P 

Ind.—Burns vy. Fox, 113 Ind. 205, 
14 NE 541. 

Iowa.—Correll v. Glasscock, 26 
Iowa 83 


Kan.—Rainey v. Smith, 109 Kan. 
692, 201 P 1106. 

Mass.—Beers_ v. Ot 
Mass. 279, 77 NE 768. 
mene: ‘—Stephens v. Frampton, 29 Mo. 

Mont.—Finlen v. Heinze, 32 Mont. 
354, 80 P 918. 

N. Y.—Beer v. Clyde SS. Co., 212 
App. Div. 463, 209 NYS 72; Watkins 
v. Delahunty, 133 App. Div. 422, 117 
NYS 885; Carlisle v. Barnes, 102 App. 
Div. 582, 92 NYS 924 [aff 45 Misc. 
6,119 00N YS) 8205): 

Oh.—Smeed Box Co. 
23,.Ohs ‘Civ: iCt; NS. soi. 

S. C.—Scott v. Atlantic Coast Line 
R, (Coy) 105) Sx C.385; 89. SH 1038 

Ss. D.—Jenkinson ‘v. Vermillion, 3 
S. D. 238, 52 NW. 1066. 

Tex.—F ‘ortenberry v. Warren, (Civ. 
A.) 4.SW (2d) 101. 

Wash.—Gardner  v. 125 
Wash. 185, 215 P 334. 

[a] Surprise not shown.—Duff v. 
Ayers, 156 Ark. 17, 246 SW 508; Mer- 
chants’ Heat, etc., Co. v. Hoffmeyer, 
78 Ind. A. 16, 134 NE 485; Buckley 
v. Driscoll, 222.Mich. 570, 193 NW 
Gerkin v. Brown, etc., Co., 177 
45, 143 NW 48, 48 LRANS 224; 
Howland v. Caille, 153 Mich. 3849, RG 
NW 1079; Cullen v, Battle Island 
Paper Co., 124 App. Div. 113, 108 NYS 


McGinnis, 


v. Lawson, 


Conway, 


921. 

16. Cal.—Bowen v. Desser, 179 
Cale. 8225 U7iGMP 453: 

Colo.—Atchison, GUC We hk. BOO EV. 
Baldwin, 53 Colo. 426, 128 P 453. 

Tda.—Lessman v. Anschustigui, 37 
Ida. 127, 215 P 460; Harrison v. Rus- 
sell, 17 Ida. 196, 105 P 48. 

Ky —Morrison v. Payton, 104 SW 
685, 31 KyL 992: 

Miss.—Merchants’, etey bank av, 
Sruth 107 Miss. 105, 64 S 970. 

Nebr.—Blondel v. Bolander, 80 


eer, 531, 114 NW 574. 
D.—French vy. State Farmers’ 


[§ 649 


eranted,!7 and a refusal may, under the cireumstances 
of the particular case, constitute an abuse of the trial 
court’s diseretion.1* A party should be allowed to 


Mut. Hail Ins. Co., 29 N. D. 426, 151 
NW 7, LRA1915D 432. 

Okl.—Coley v. Johnson, 32 Okl. 102, 
121 P 271; Binion v. Lyle, 28 Okl. 430, 
PLATE Gas: 

[a] Amendments held prejudicial. 
—Atchison, ete., R. Co. v. Baldwin, 53 
Colo, 426, 128 P 453; Smugegler- Union 
AS Co. v. Kent, 47 Colo. 320; 11202 

[b] Amendments held not preju- 
dicial.— Lawton v. Herrick, 83 Conn. 
417, 76 A 986; Mercado v. Nelson, 118 
Kan. 302, 235 P 123; Faltis v. Berk- 
ner, 155 Minn. 371, 198 NW 457; An- 
derson v. Minneapolis, ete., R. Co., 146 
Minn. 430, 179 NW 45; Solomon v. 
Moberly Light, etc., Co., 303 Mo. 622, 
262 SW 367; Finnegan v. Ulmer, 31 
Nev. 523, 104 P17; Hanson v. Frank- 
lin, 19 N. D. 259, 123 NW 386; South- 
ern Commn. Co. v. Wier, 34 S. D. 345, 
148 NW 597; Freedman-v. Denhal- 
i Bottling Co., 54 Utah 5138, 182 P 
ree Ga.—Christian v. Penn, 5 Ga. 

Iowa.—Zeck v. Bowers, 185 Iowa 
1267, 171 NW 673; Mansfield v. Mal- 
lory, 140 Iowa 206, 118 NW _ 290; 
Hoben v. Burlington, ete., R. Co., 20 
Iowa 562. 

Me.—Charles v. Harriman, 121 Me. 
484, 118 A 417. \ 

Minn.—Carlson v. Lesselyoung, 163 
Minn. 517, 204 NW 826. 

Mo.—Sikes v. Turner, 212 Mo. A. 
419, 247 SW 803 [transf 242 SW 940]. 

Mont.—Gillespie v. Great Northern 
R. Co., 638 Mont. 598, 208 P 1059. 

Nev.—Bream v. Nevada Motor Co., 
269 P 606. 

N. Y.—Dress Clearing House v. 
Lauretta Skirt Co., 187 NYS 197. 

Oh.—Phillips v. Stein, 25 Oh. A. 
423, 158 NE 198. 

Or.—Dodson v. Bend, 117 Or. 231, 
242 P 821, 243 P 76. 

Va. —Virginia Iron, ‘ConA 
Perkey, 143 Va. 168, 130 gE ‘403; Nor- 
folk, etc., R. Co. v. Perdue, 117 Va. 
111, 83 SE 1058. 

Wash.—Laucks v. Hartford F. Ins. 
Co., 277 P 834. 

Wyo.—Bissinger v. Weiss, 27 Wyo. 
AG2; abo ome Seude 

“A party may amend at any stage 
of the proceedings almost as of 
course, to make his pleadings corre- 
spond with his proofs.” Miner v. 
B otrou 60 Wash. 150, 158, 110 P 


“It may be said that the right to 
amend is the rule, and its denial is 
an exception, applied only where 
there is a clear lack of diligence by 
the party asking leave, or where it is 
evident that its allowance will not 
tend to promote the ends of justice.” 
Zeck v. Bowers, 185 Iowa 1267, 1270, 
171 NW 673 

[a] Permitting plaintiff to amend 
twice is not error in the absence of 
a showing of injury to defendant. 
Virginia Iron, etc., Co. v. Perkey, 143 
Va. 168, 130 SE 403. 

[b] Case triable de novo on ap- 
peal.—As an equity case, triable de 
novo on appeal, will be tried on ap- 
peal on the evidence admitted with- 
out objection, and the pleadings will 
be considered amended to meet it, al- 
lowing the amendment below was not 
error.—Ness v. Bothell, 53 Wash. .27, 
10 ez: 

18. U. S.—Jordan v. Roden, 292 
Fed. 573 [certiorari den 263 U., Ss. 
705 mem, 44 SCt 34 mem, 68 L. ed. 516 
mem]. } 

Ark.—Rogers Commn. Co. v. Farm- 
ers’ Bank, 100 Ark. 587, 140 SW 992. 

Cal.—Williams v. Flinn, 61 Cal. A. 
352, 214 P 1024; Payton v. New York 
L. Ins. Co., 55 Cal. A. 202, 202 P 958; 
Third! St: impr. Co. > McLelland, 23 
Cal. A. 369, 137 P 1089. 

Ida,—Jackson v. Lee, 277 P 548. 


a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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amend his pleadings to conform to the proof produced 
at the trial, especially where his cause of action 
would otherwise be barred by the statute of limita- 


tions.!° 


[§ 650] cc. Necessity That Amendment Conform 
to, or Be Sustained by, Proof. An amendment which 
would not conform to the proof or be sustained by it 
if allowed is properly refused,?° as for example, 
where the evidence is contrary to the allegations of 
the proposed amendment,?! or where the evidence 
upon which the application is based has been with- 


drawn2? or has been exeluded.2? 


supporting a new defense is contradictory and incon- 
clusive, the court may properly refuse an amendment 


alleging such defense.24 


Iowa.—Zeck vy. Bowers, 
1267, 171 NW 673. 

Kan.—Commonwealth Oller Conaw. 
Neosho Oil, etc., Co., 106 Kan. 723, 
189 P 966; Gates v. Little Fay Oil 
Co., 105 Kan. 46, 181 P 570 [reh den 
105 Kan. 193; 182 P 184]; Stevens v. 
Vermillion, 102 Kan. 408, 170 P 807. 

Ky.—Davis v. Kimberlain, 188 Ky. 
147, 221 SW 226; Griffin v. Russell, 
161 Ky. 471, 170 SW 1192; Downs v. 
Jackson, 128 SW. 339; "Vaught Vv. 
Hogue, 107 SW _ 757, 32 KyL 1061; 
Hobbs v. Ray, 96 SW 589, 29 KyL 
999; Loeb v. Stark, 3 Ky. Op. 189. 

Mich.—Patterson v. Gore, 177 Mich. 
591, 143 NW 6438. 

Mo.—State v. Trimble, 302 Mo. 699, 
258 SW 1013. 

_N. D.—Douglas County State Bank 
v. Sutherland, 52’N. D. 617, 204 NW 
6838; Aluminum Cooking Utensil Co; 
v. Rohe, 43 N. D. 433, 175 NW 620; 
aes v. Amodt, 31 'N. D. 11, 153 NW 


Pa.—Todd v. Quaker City Mut. F. 
Ins. Co., 9 Pa. Super. 381. 

Tex.—Dickinson v. Dysart, (Civ. 
A.) 237 SW 615; Ferrell v. Haskell, 
(Civ. A.) 134 SW 784. 

Wash.—Leaman vy. Thompson, 43 
Wash. 579, 86 P 926. 

Wis.—Buehler v. Staudenmayer,* 
146 Wis. 25, 130 NW 955, 181 NW 986. 


oe ee Ve. Davisie4 60 U.C? 
‘19. Born vy. Castle, 22 Cal. A. 282, 


134°P 347; Martin v. Philips, )4.Ga. 
203; Beck v. Allison, 56 N. Y. 366, 15 
AmR 430 [rev 4 Daly 421]. 

Relation back of amendment to 
commencement of action see Limita- 
tions of Actions §§ 507-518. 

20. Cal.—Goatman v. Fuller, 50 
Cal. A. 403, 195 P 256; Pfoh v. Porter, 
a Cale Aw oo, Lote +4. 

Colo.—Denver Tramway Co. Vv. 
Johnson, 66 Colo. 50, 179 P 143. 

Ga.—Parker v. Stubbs, 139 Ga. 46, 
76 SE 571; Hyer v. Holmes, 12 Ga. A. 
837, 79 SE 58. 

Ida.—McCullough v. Cuthbert, 46 
Ida. 294, 267 P 828; Valentine v. 
Rosenhaupt, 19 Ida. 130, £1) Bi 685; 
Heath v. Potlatch Lumber Co, US Tda. 
42, 108 P 343, 27 LRANS 707; Snowy 
Peak Min. Co. v. Tamarack, etc., Min. 


Co., 17 Ida. 630, 107 P 60. 
Iowa.—Higby v. Bahrenfuss, 180 
Iowa 316, 1683 NW 247; Griffith v. 


Merchants’ Life Assoc., 141 Iowa 414, 
119 NW 694, 1383 AmSR 177; Hunt 
v. Higman, 70 Iowa 406, 30 Nw 769. 

Ky.—Noble v. Clarke, 214 Ky. 569, 
283 SW 975; Wilkes v. Kitchen, 187 
Ky. 211, 218 SW 718; Crook v. Cin- 
cinnati, etc., R. Co., 183 Ky. 615, 209 
Sw. 859; France v. Chesapeake, etc., 
R. Co., 156 Ky. 126, 160 SW 757; Ili- 
nois Cent. R. Co. v. Doherty, 153 Ky. 
363, 155 SW 1119, 47 LRANS 31; Wil- 
son v. Johnson, 149 Ky. 332, 148 SW 
24; Hubble v. Murphy, 1 Duy. 278; 
Dotson v. Carter, 112 SW \1116; Tlli- 
nois Cent. R. Co. v. Stevens, 96 SW 
888, 29 KyL 1079; Louisville, etc., R. 
Co. v. Jordan, 66 Sw 27, 23 KyL 1730. 

Minn.—Freeman v. Hibbing, 169 
Minn. 353, 211 NW 819. 

Mo.—Muff v. Cameron, 134 Mo. A. 
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[§ 651] dd. Unnecessary or Useless Amendments. 
An amendment of a pleading to conform to the proof 
is properly refused when the proposed amended 


pleading, even if clearly proved, constitutes no cause 


pleadings 


If the evidence 


185 Iowa ae 114 SW 1125, 117 SW 116. 


Y.— Wyckoff Vv. 121 
NYS 382. 

D.—Woodward v. Northern Pac. 
188, Obs 16=N2 De 38) 11t NW: 627. 

Okl.—Southwestern Broom, ete. 
Co: Vi City, Nat«. Bank, 1522 0k; 422° 
153 P 204. 

Or.—Hersey v. 116 
Or. 464, 241 P 976. 

Philippine—De Castelvi v. Cam- 
pania General de Tobacos, 49 Philip- 
pine 998. 

Tex.—Pinchback v. Swasey, (Civ. 
A.) 194 SW 446 

Wis. —Teipner v. Teipner, 135 Wis. 
380, 115 NW 1092. 

Wy o.—Richards v..»Richards, 26 
ain 421, 186 P 1107. 

5 B. C.—Morse v. Hurndall; 37_B) ¢: 

16. 

Man.—Atty.-Gen. v. Winnipeg Hlec- 
tric R. Co., 22 Man. 761, 5 DomLR 
828, sal WestLR 906, 2 WestWkly 
854. 

“Where a party, at the close of a 
trial, obtains leave to further plead 
that his allegation and proof may cor- 
respond, his right cannot go farther 
than to present, by additional plead- 
ing, such fact averments as the evi- 
dence already in the record tends to 
establish. In so far as the averments 
go beyond that, they are gratuitous, 
if not impertinent.’”? Warner v. Nor- 


Huggins, 


Gegenheimer, 


wegian Cemetery Assoc., 139 Iowa 
115, 124,117 NW 39. 
21. Kimball v. Swenson, 51 Cal. A. 


SO S196 WENT Ske 

22. Christenson v. Cudahy Pack- 
ing Co., 198 Cal. 685, 247 P 207. 

23. Cary-Platt v. Iowa Electric 
Co., (lowa) 224 NW 89. 

24. Farr v. Ricker, 46 Oh. St. 265, 
21 NE 354. 

25. Martin v. Massie, 127 Ala. 504, 
29 S 31; Bush v. Bank of Commerce, 
38 Nebr. 403, 56 NW 989; Horbach v. 
Marsh, 37 Nebr. 22, 55 NW 286; Gris- 
apord v. Sedgwick, 1 Wend. (N. Y.) 


ae Where plaintiff has failed to 
prove a cause of action, an amend- 
ment sought by him to conform to 
the proof is properly refused. Riddle 
v. Wisconsin Steel Co., 165 Ky. 800, 
178 SW i064. M 

26. Ala.—Nash v. Southern R. Co., 
LCF Alay 17707,,433' 382932, 96), AmiSiRe 19: 

Iowa.—Rock Island Plow Co. v. 
Maynard Sav. Bank, 123 Iowa 640, 99 
NW 298. 

N. Y.—Johnson Vv. Brooklyn 
Heights R. Co., 638 App. Div. 374, 71 
NYS 568. 

Pa.—Peterson v. “Pennsylvania R. 
Co., 195 Pa. 494, 46 A 112. 

Wis.—Dickson vy. Pritchard, 111 
Wis. 310, 87 NW. 292. 

27.0. Pingue v. J. By, Hill Co, 62 Cal. 
A. 457, 217 P 101; Williams y. Flinn, 
61 Cal. A. 352, 214 P 1024; Van Du- 
ger v. 'Towne,-12) Colo.) A.).4,.55,P 13; 
Edwards v. Cooper, (Iowa) 222 NW 
376; Hunt v. Higman, 70 Iowa 406, 
30 NW 769. 

28. Phenegar v. Paolini, 27 Cal. A. 
381, 149 P 1008; Jones v. Bussell, 44 
Ida, 27; -255-P 3038. 

[a] ‘Plaintiff need not amend in 


of action or defense,?° or where the evidence shows 
plainly that the party has no right to recover,?® or 
where the evidence can be introduced under the 
as they stood,?? or where applicant has 
had all the advantages the amendment would give.*® 

[§ 652] ee. Change of Cause of Action of Defense 
—(aa) In General. 
tion upon the propriety of amendments to conform 
to the proof is that they must not introduce a new 
cause of action,?® or substantially change the claim?® 


A commonly recognized limita- 


order to cure a variance, where the 
opposite party is estopped to say 
that he has been misled thereby. 
Voelker v. Chicago, ete., R. Co., 116 
Fed. 867 [rev on other grounds 129 
Fed. 522, 65 CCA 26, 70 LRA 264]. 

29. Cal.—Bowman v. Wohlke, 166 
Cal; 12755135 B37, AnnCasl 915 By kein: 
Rar ears deuertiee et v. Myers, 276 P 

D. C.—Parsons v. District of Co- 
lumbia, 38 App. 388. 

Ga.—Hyer v. Holmes, 12 Ga. A. 837, 
79 SE 58. 

Ind.—Miles v. Vanhorn, 17 Ind. 245, 
79 AmD 477. 

Jowa.—Austin Western Co., Ltd. v. 
oicn Tp., 1386 Iowa 709, 114 NW 


Me.—Doherty v. Bird, 116 Me. 416, 
2:29). 


102 
Minn.—Gracz v. Anderson, 104 
Minn. 476, 116. NW 1116. 
Mont.—Marcellus_ v. Wright, 65. 


Mont. 580, 212 P 299. 

Nev.—Miller v. Thompson, 40 Nev. 
Saye LOO) a2 ities 

N. Y.—Gropp v. Great Atlantic, 


etc., Tea Co., 205 N.-Y..617, 98° NE 
1103; New York v. Knickerbocker 
Trust Co., 121 App. Div. 740, 106 


NYS 506 [mod 52 Misc. 222, 102 NYS 
900]; Spies v. Lockwood, 40 App. 
Div. 296, 57 NYS 1023, 29 NYCivProc 
164 [app dism 165 N. Y. 481, 59 NE 
267]; Hammer v. Independent Lamp, 
etc., Co., 159 NYS 744; Rockmore v. 
Kramer, 108 NYS 553. 

[a] A petition which does not 
state a cause of action (1) cannot be 
amended after the trial to conform 
to the evidence. Goudie v. National 
Surety Co., (Mo. A.) 288 SW 369. 
(2) Under a code provision authoriz- 
ing an amendment of a pleading to 
conform to the facts proved, “where 
the amendment does not change sub- 
stantially the claim or defense,” the 
court is not authorized to allow an 
amendment or complaint after trial 
so as to state a cause of action, 
where none was stated in the original 


pleading. Wheeler v. Hall, 54 App. 
Div. 49, 66 NYS 257. 
30. Lowa. —Cary-Platt v. Iowa 


Blectric Co., 224 NW 89; Carlisle v. 
Sells-Floto Show Co., 180 Iowa 549, 
163 NW _ 880. 

Ky.—Wilkes v. Kitchen, 187 Ky. 
211, 218 SW °718: 
wou .—Sevin v. Caillouet, 30 La. Ann. 

Mo.—Missouri Pac. R. Co. v. Clark, 
(A.) 268 SW 97. 

Nebr.—Marodolaec v. Uhe, 113 Nebr. 
450, 203 NW 547; Allertz v. Hankins, 
102 Nebr. 202, 166 NW 608. 

Nev.—Nevada Min., etc., Co. v. Rae, 
47 ews 173, 218 P 89, 223 P 825. 

N. Y.—-Southwick v. Memphis First 
Nat. Bank, 84 N. Y. 420, 61 HowPr 
164 [rev 20 Hun 349]. 

Oh.—Pittsburgh, etc., R. Co. v. Bos- 
well, Oh UCir: (Cty Nev S418. 28eOn. 


Cir., Ct. 694; Hazzard v. Wallace, 5 
ah Cire CNS: 658502 te Ohe Cir. Ct. 


S. C.—Clio Gin Co. v. Western Un- 
ion Tel. Co., 82 S. C. 405, 64 SE 426. 
Que.—Lemieux v. Montreal St. R. 
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or defense,?? or the cause of action,*? or the nature 
However, where plain- 
tiff has been permitted to proceed with the action up- 
on a theory not in conformity with his complaint, 
defendant is entitled to amend to meet such theory,*+ 
and he will ordinarily be conceded the right to amend 
his pleadings to conform to facts proved by plain- 
The question of whether a new or substantial- 


of the action or defense.®? 


tiie © 


Co., 38 Que. Super. 
Roberge, 30 Que. K. ; 
fa] he word “claim,” as used in 
Comp. L. (1897) § 2685. subs 82, pro- 
viding for amendment to conform to 
the facts proved if it does not sub- 
stantially change the claim or de- 
fense, is synonymous with ‘‘cause of 
action.” Loretto Literary, etc., Soc. 
v. Garcia, 18 N. M. 318, 136 P 858. 
[b] That issues are changed by 
amendment of the complaint to con- 
form to the evidence is no reason why 
the amendment should not be made. 


Be ‘Giroux v. 
B. 294. 


Cleveland, ete, R. Co. v. Locke, 71 
Ind. A. 35, 123 NB 814. 

31. Iowa.—Denzler v. Rieckhoff, 
97 Iowa 75, 66 NW. 147. 

Kan.—Scott v. Smith, 2 Kan. 438. 

Ky.—Ayer v. Waltrip, 8 Ky. Op. 
453. 

Mo.—Irwin v. Chiles, 28 Mo.- 576; 
Rasch: v. Bankers’: L:. Ins. Co.,. (A.) 
201 SW 919. 

N. Y.—Seaman v. Clarke, 60 App. 


Div. 416, 69 NYS 1002 [aff 170 N. Y. 
594 mem, 63 NE 1122 mem]; _ Ever- 
ard v. Mayor, 89 Hun 425, 35 NYS 
815; Alden v. Clark, 86 Hun 357, 33 
NYS 454; Drake v. Siebold, 81 Hun 
178, 30 NYS 697; Texier v. Gouin, 12 
N. Y. Super. 389; Casazza v. Rosen- 
blum, 186 NYS 253; Sondhelm v. 
Scalera, 161 NYS 291. 

N. D.—Barker v. More, 18 N. D. 82, 
118 NW 823 

Or.—Pacific So.) Vv. Cronany. 82) Or: 
388,161 P 692. 

. Pa.—Houg‘hton v.. Du Bell, 15 Pa. 
Dist. 833, 33 Pa. Co. 267. 

S. C—Heiden v. Atlantic Coast 
Pine Ret Co. 6840S!) C.4117,. 65 (SB 938%; 
Pickett v. Fidelity, etc., Co., 60 S. C. 
477, 38 SE 160, 629. 

S. D.—Murphy v. Plankinton Bank, 
18 S. D. 317, 100 NW 614. 

32. U. S.—Hardesty v. Martin Eb- 
ersbach Co., 294 Fed. 5. 

Ala.—McCrory v. Guyton, 164 Ala. 
365, 51 S 312; Tapscott v. Gibson, 129 
Ala. 503, 30 S 23. 

Cal.—Bechtel v. Chase, 156 Cal. 707, 
106 P 81; Mays v. Wann, (A.) 274 P 
1020; Donian v. Danielian, 90 Cal. A. 
675, 266 P 817: Koch v. Wilcoxon, 30 
Cal. A. 517, 158 P 1048. 


Colo.—Saguache County School 
Dist. No. 8 v. Charles, 80 Colo. 316, 
251°P 529: 


D. C.—Parsons v. District of Co- 
lumbia, 38 App. 388. 

Fla.—Griffin v. Societe Anonyme 
La, Floridienne, 53 Fla. 801, 44 S 342; 
Pittman v. Myrick, 16 Fla. 692. 

Mo.—Sonnenfeld v. Rosenthal, 247 
NO. 2385. 1b25 (SW 821s) ‘Burcher |v, 
Death, 15 Mo. 271; Nave v. Dieckman, 
(A.) 208 SW 273. 

Nev.—Nevada Min. Cor 
Rae, 47, Nev. 173, 218 Pp 89. “323 12 825. 

N. Y.—Finch v. L.- B. Foster Co;, 
197 App. Div. 172, 188 NYS 727 [mod 
on other grounds 233 N. Y. 619 mem, 


135 NE 943 mem]; Naulty v. Gor- 
ham Mfg. Co., 178 App. Div. 36, 164 
NYS 328; Atlantic, etc., Co. v. Wood- 


mere Realty Co., 156 App. Div. 351, 
142 NYS 953 [app dism 209 N. Y. 557 
mem, 103 NE 1120 mem]; Bonny v. 
New York, 156 App. Div. 287, 141 NYS 
8; Kinston Cotton Mills v. Kuhne, 
129 App. Div. 250, 1138 NYS 779; Wil- 
liams v. State, 106 Mise. 19, 175 NYS 
560; Shafarman v. Jacobs, 15 Mise. 
10, "36 NYS 428 [aff 157 N. Y- 699 
mem, 51 NE 1094 mem]; Fishman y. 
Baumstein, THON Vise LOde Saft = eGs 
App. Div. 948 mem, 153 NYS 1114 


PLEADING 


mem]. 

N. C.—Talley v. Harriss Granite 
Quarries Co., 174 N. C. 445, 93 SE 
995; Deligny v. Tate Furniture Co., 
170 En: C. 189, 86 SE 980. 

re D.— Woodward v. Northern Pac. 

Cos 16 /N.2 Di 38) Td NW 6270. 

ROL —Fulsom- Morris Coal, ete, Co. 
Varuvbitchell,<37- OKs 5b, slei2) ba whos: 
Lookabaugh v. Bowmaker, 21 Okl. 
489, 96 P 651. 


S. C.—Altman v. Charleston, etc., 
RoCol, LOWS C229 hS8 50S Lore 
Vt.—Derosia v. Ferland, 83 Vt. 


372, 76 ApLb3,, 138 AmSR 1092, 28 
LRANS 577. 

Wis.—Allen v. Brooks, 88 Wis. 265, 
60 NW_ 253 

83. Cal.— Hancock v. Santa Bar- 
bara Bd. of Education, 140, Cal. 554, 
74 RP 44, 

Colo.—Schleier v. Bonella, 73 Colo. 
222, 214 P $37. 

Ind.—Sharpe We Willman ei ts enas 
280; Record v. Ketcham, 76 Ind. 482; 
Maxwell v. Day, 45 Ind. 509; Hoot v. 
Spade, 20 Ind. 326. 

N. Y.—Poth v. Washington Square 
M. HE. Church, 207 App. Div. 219, 
NYS 776; Connell v. New York, etc., 
RCo. asa App. Diva 23 leet Sw NEES 
944; Hoffman v. Third Ave. R. Co., 
45 PPR: Div. 586, 61 NYS 590. 

C.—Sams v. Cochran, ete., Co., 
188 N.C. 731, 125 SE 626. 

Ss. C.—Sumier County Duroe Stock 
MAarmM Vai BOSE tuat ma C.wopd. Lat 
SE 673. 

Wis.—Durbin v. Knox, 132 Wis. 608, 
112 NW 1094. 

34. Matthews Sales Co. v. Hutche- 
son, 170 App. Div. 391, 155 NYS 1033. 

[a] Stipulation as to amendment. 
—Where the proof offered by plain- 
tiff was admitted upon the under- 
standing that, if a different cause of 
action was proved than that pleaded, 
defendant would be allowed to amend 
his answer, denial of his motion to 
amend for that purpose, made after 
plaintiff's proof was in, was errone- 
ous. Squires v. Penfield, 121 NYS 348. 

35. McCoy v. James T. McMahon 
Constr. Co., (Mo.) 216 SW 770; Na- 
tional Surety Co. v. Seaich, 171 App. 
Div: 414, 157 NYS 422; Bissinger Vv. 
Weiss, 27 Wyo. 262, 195 P-b27. 

fa] For example oO In an action 
on contract, where plaintiff intro- 
duced the contract in evidence, de- 
fendant should have been permitted 
to amend and set up a matter shown 
in the contract which was a defense 
of the cause of action. Weinstock 
Vi. W, ReePrice, Inc) Bil. NNYS367.1 mee) 
In an action against an officer to re- 
cover the value of property sold on 
execution against another than plain- 
tiff, where the answer denied plain- 
tiff’s ownership, defendant was per- 
mitted, during the trial, and after 
plaintiff had proved a sale and trans- 
fer of the property to him from the 
execution defendant, to amend his 
answer by alleging that such trans- 
fer was fraudulent as to creditors 
of the seller. It was held that the 
allowance of such amendment was 
within the discretion of the court, 
under Hill L. Annot. § 101, author- 
izing the allowance of amendments, 
in furtherance of justice, where they 
do not substantially change the cause 
of action or defense. Davis v. Han- 
non, 30 Or. 192, 46 P 785. 

36. See cases infra notes 37-73. 

37. Kan.—Southwestern Paint, 
eee Co. v. Perkins, 90 Kan. 725, 136 


201} 
\ine.; 
N. 
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ly changed cause of action is introduced by an amend- 
ment must be determined largely under the circum- 
stances of the particular case**® under which it has 
been held proper to permit an amendment as to such 
matters as allegations of agency,*7 amount due,*® 
basis of compensation,®® date,*° desecription,4! mis- 
take,*? notice,** or excuse for notice,*4 ownership,*” 


Minn.—Scott v. T. W. Stevenson 
Co., 130 Minn. 151, 153 NW 316. 

Mo.—Kregain y. Blake, 292 Mo. 
498, 239 SW 495. 
oa Y.—Bennett v. Judson, 21 N. Y. 

Okl.—Kingfisher Mill, ete., Co. v. 
Westbrook, 79 Okl. 188, 192 P 209. 

S. C.—Bellamy v. Conway, etc., R. 
Co., 85 S. C. 450, 67 SE 545. } 

Wash.—Horner  v. Kilmer, 115 
Wash. 67, 196 P 646. 

Wyo.—Phelan v. Cheyenne Brick 
Co., 26 Wyo. 493, 188 P 354, 189 P 


1103. 
38. Hayes v. Cummings, 115 Or. 
1374235) 2 304, 236 P 756; McNaugh- 


ton v. McClure, 169 Wis. 288, 171 NW 


39. Peck v. Ebert, 209 Mich. 621, 
177 NW 211. 

40. Ala. —Lampkin v. Rose, 198 
Ala. 533, 73 S 896. 

Cal.—Ensign v. Southern Pac. Co., 
1937 Cak “3, 223) P= 958. Donianinws 
Danielian, 90 Cal. A. 675, 266 P 817. 

Mich.—Darling v. Manistee, 166 
Mich. 35, 1381 NW 450. 

N. Y.—Finch v. L. B. Foster Co., 


233 N. Y. 619 mem, 135 NE 943. 
D.—Farmers’ State Bank vy. 


Rey 50 N. D. 8138, 197 NW 854. 


Va.—Standard Paint Co. v. Vietor, 
1204 Va.¥595;59D (Shs 22 

[a] A variance as to date between 
an instrument declared on and one 
introduced in evidence may be cured 
by amendment. Morris v. Wads- 
worth, 17 Wend. (N. Y.) 103; Weiner 
v. Osnofsky, 92 Pa. Super. 1438. 

41. Ala.—Floyd v. Wilson, 163 Ala. 
283, (560: S122. 

Ark.—Augusta Cooperage Co, 
‘Plant, 163 Ark. 49, 259 SW 12. 

Ida.—Trousdale v. Winone Wagon 
Co., 2bakdarl1s0i Lis eesd 

Ina. —Pittsburgh, etc., 7 Co. 
Cook, 81 Ind. A. 593, 144 "NE 478. 

Kan.—Mercado v. "Nelson, 118 Kan. 
302,236 P7235 

Ry. —Taylor v. Arnold, 17 SW 361, 
13 KyL 516. 


Vv. 


Vv. 


Mich.—Fenton vy. Miller, 94 Mich. 
204, ~ NW 957 
S. D.—Oschenreiter v. Block, 42 S. 


D..151, 173 NW 734, 6 ALR 456. 

Wis.—Maxwell v. Wellington, 
Wis. 607, 120 NW 505. 

[a] In an action to set aside a 
deed, a pleading may be amended in 
order to conform the description of 
the deed to the testimony introduced. 
Ward v. Parlin, 30 Nebr. 376, 46 NW 
529; Allen v. Sallinger, 108 N. C. 159, 
12 SE 896. 

42. Halligan v. Keeler, 167 Iowa 
72, 148 NW 971; Weiland v. Ehlers, 
107 ee 186, 77 NW 855. 

3. Pace v. Webster City, 138 Iowa 
107 115 NW 888; HEiermann y. Mil- 
waukee, 142 Wis. 606, 126 NW 53, 27 
LRANS 1085. 

44. Seely v. Stoltz’s, Inc., 32 Cal. 
A. 458, 163 P 681; Scanlon vy. Wallach, 
53 Misc. 104, 102 NYS 1090. 

45. Nilson v. Canadian Northern 
R. Co., 117. Minn. 528, 136 NW 280; 
Babcock v. Canadian Northern R. (Oxers 
117 Minn. 434, 186 NW 275, AnnCas 
19138D. 924. 

[a] Where the ground of plain- 
tiff’s claim is possession, an amend- 
ment changing the basis of the right 
from ownership to that of a mortga- 
gee may be allowed after the evidence 
is closed, where defendant could not 
be prejudiced or surprised thereby. 
‘Tiffany v. Henderson, 57 Iowa 490, 
10 NW 884. 
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place,*® quantity,** time,*® value,#® or waiver.5° 
Amendments merely amplifying the original al- 
legations of the pleading®! or emphasizing them*? 
so amendments have been 
held proper changing the desecription®? or terms>* 
charging acts of negligence 
different from those originally relied on®® or as to 
the amount,°® measure,°? or items®® of damages. 
Further amendments have been permitted changing 
the theory of recovery where the essential facts re- 
main the same,°® changing the facts constituting a 
breach of trust,°° changing the basis of recovery 
from tort to contract®! or from contract to tort,®? 
from express contract to implied contract,®* or quan- 
tum meruit,°* or from quantum meruit to an ex- 
press contract,®® changing replevin®® or detinue®’ to 
an action for conversion, changing from a statutory 
to a common-law action for negligence,®® changing 


are properly permitted; 


of a contract sued on; 


46. Heard v. Camp, 10 Ga. A. 167, | 
72 SE 1098; James Duff Constr. Co. 
v. Alford, 149 Ky. 594, 149 SW 943; 
Glinn vy. Louisville, ete., R. Co., 105 
SW 4387, 32 KyL 346; Johnson vy. 
Elmborg, 165 Minn. 67, 205 NW 628; 
McKane y. Philadelphia, 78 Pa. Super. 


Morris v. Morris, 115 S. C. 120, 
E 546. 


468; Black vy. Lia Porte; - 271° Fed: 
yumesae v. Ulmer, 31 Ney. 523, 


49. Rankin v. Caldwell, 15 Ida. 625, 
99 P 108; Jacobsen vy. Forbragd, 42 
N. D. 1, 171 NW. 624. 

50. Citizens’ F. Ins.. Co. v. Lord, 
100 Ark. 212, 139 SW 1114; Flickin- 
ger v. Wrenn Inv. Co., 172 Cal. 132, 
155 (P'627; Us. 'S.. Fidelity,-ete.,-Co.,, v. 
Kinneman, 22 Oh. A. 369, 153 NE 261. 

51. Cal.—Sweet v. Richvale Land 
Cory 29 "Cal VAS 1) 154° P 608: 

Ga.—Wall v. Schwarz, 9 Ga. A. 845, 
72 SE 434. 

Ky.—Illinois Cent. R. Co. v. Frost, 
124 SW 821. 

Mo. 

SW (2d) 425; 
C 187 SW 612. 
Ss. C.—Shelton v. Southern R. Co., 
86 5S.- C.. 98, 67 SH 899; Sevier. v. 
ne R. Co., 82°S. C.:311, 64 SE 


(Mo.) 187 
SW 884 


Shanklin. v. Scribner, 62° Cal. 
A. 487, 217 P 130; Stone v. McCon- 
nell, (Mo.) 187 SW 884; Moran v. 
Thurman-Davis Grain Co., (Mo. A.) 
226 SW &4. 

[a] Modification of contract as 
proved by defendant may be alleged 
by plaintiff. Brooklyn Creamery Co 
v. Friday, 137 Wis. 461, 119 NW 126. 

{b] Oral or written character.— 
(1) An amendment may set up a 
written contract to conform to proof 
although an oral contract was al- 
leged. Missouri Pac. R. Co. v. Clark, 
(Mo. A.) 268 SW 97. (2) A complaint 
setting up a written contract may be 
amended to 'conform to proof of a 
prior oral agreement. Micek v. Wam- 
ka, 165 Wis. 97, 161-NW 367. (3) A 
petition not alleging that a contract 
was in writing may be amended by 
showing that a sale was by a bond 
for a deed. Fannin v. Murray, 3 Kyl 
251, 11 Ky. Op: 225. 

[e] Where a petition describes an 
instrument as a lease, there may be 
an amendment after the evidence is 
introduced to show that such instru- 
ment is in fact a. mining license. 
Boone v. Stover, 66 Mo. 430. 

54. Burkham v. Mastin, 54 Ala. 
122; Paducah Ice Co. v. Hall, (Ky.) 
113 SW 104; Finch v. L. B. Foster 
Co., Inc., 233 N. Y. 619 mem, 135 NE 
943; ‘Clarke v. McKay, 32 U. C. Q. B. 
(Ont.) 583. 

55. Harris v. Central R. Co., 78 Ga. 
525, 3 SED 355. 

56. U. S.—Walker Grain Co. v. 
Southwestern Tel., etc., Co. 10 F. 
(2d) 272 [aff 3 F. (2d) 819]. 


McGuire vy. Wilson, 


Stone v. McConnell, 


PLEADING 


terms.‘ 


allowed.*® 


Kan.—Thompson vy. W. C. Howard 
Motors Co., 122 Kan. 339, 252 P 468. 
mee C.— Warrington Vv. Hardison, 185 


C. 76, 116 SE 166. 
Wash —Fulton v. Seegebarth, 128 
Wash. 630, 223 P 1053; Lobb v. Seat- 


rors ete., Ee Co., 48 Wash. 23:85 93) FE 


Wis.—Williams v. Arnold, 139 Wis. 
177, 120 NW 824. 

57. Rowland Co. v. H. V. Kell Co., 
27 Ga. A. 107, 107 SE 602; Stokes v. 


Martin, 27 Ga. A. 138, 107 SE 552; 
Tucker v. Kollias, (Mo. TAS): 3:6: Sw 
(2d) 649. 

58. Iowa.—Toney_ v. Interstate 


Power Co., 180 Towa 1362, 163 NW 
394; Ingebretsen Ve Minneapolis, etc., 
R. Co., 176 Iowa 74, 155 NW 327. 

Ky.—Louisville, ete., R. Co. v. Mc- 
Coy, 177 Ky. 415, 197 SW 801; Phe- 
nix-Jellico Coal Co. v. Grant, 159 Ky. 
95, 166 SW_ 812. 

Me.—Charlesworth v. American Ex- 
press Co., 117 Me. 219, 108 A 358. 


Lundy, 


Mich.—Davis v. Buss Mach. Works, 
175 Mich. 61, 140 NW 986; Bosek v. 
Detroit United R. Co., 175 Mich. 8, 
140 NW 978. 

i v. Wright County Tel. 
Co., 119 Minn, 508, 138 NW 693. 

Mo.—Smith v. Wilson, (A.) 296 SW 
1036; Samples v. Kansas City R. Co., 
(A.) 232 SW 1049; Bryant v. Kansas 
City R. Co., (A.) 217 SW 632; Ayres 
v. Middleton Theater Co., (A.) 210 
Sw 911. 

Okl.—Harrell v. Kitchin, 92 Okl. 
An) 28 GO. 

. Wash.—Wickman_ yv. 120 
Wash, 69, 206 P 842. 

59. Martin v. Home Bank, 160 N. 
Y¥0190, 054 0NE TT: 

60. Glougie v. Glougie, 174 Cal. 
126, 162 P 118. 

61. Waller v. Sterner Coal, etc., 
Co. (N. Je Sup:))135 A. 342; Grond 
v. Ward, 178 NYS 341; Wunsch v. 
Consolidated Laundry Co., 116 Wash. 
44, 198 P 383. 

62. Lockeridge v. Reeder, 13 Sask. 
L. 279, 52 DomLR 706, [1920] 2 West 
Wkly 511. 

63. Charles G. Lowery Co. v. 
Lamp, 200 Iowa 853, 205 NW 5388; 
Howard, etc., Co. v. Citizens’ Nat. 
Bank, 133 S. C. 202,.130,SH 768. 

64.. Moores Lime Co. v. National 
Chemical Co., 10 Oh. Cir. Ct. N.S. 53, 
30 Oh. Cir. Ct. 539. 

65. Locke v. Duchesnay, 84 Cal. A. 
448, 258 P 418; Cottong v. Zybell, 179 
Towa 1184, 162 NW 767; Boston Floor 
Mach. Co. vy. Looff, (R.-1.)) 103 A 6246, 

66. Missouri River Transp. Cos v. 


Minneapolis, ete., R. Co., 34 S. D. 1, 
147 NW 82. 

67. McCutcheon vy. Johnson, 23 
Man. 559, 13 DomLR 41, 24 WestLR 
868. 

68. Skaling v. Sheedy, 


101 Conn. 
545, 126 A 721, 36 ALR 540. 
69. Wolfinger v.-Thomas, 22 S. D. 
57, 115 NW 100, 1383 AmSR 900. 


70. Orwig v. Dixon, 121 Okl. 36, 
247 P 47. 
71. Heffernan v. Davis, 24 Cal. A. 
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the basis of an action for rescission from fraud to 
mutual mistake,®® seeking a recovery on quantum 
meruit in an action to establish an attorney’s lien,*° 
or a recovery for use and occupation in an action 
for rent under a lease,*! or setting up nondelivery in 
an action to set aside a deed for incompetency of the 
erantor,’” or setting up that no contract was entered 
into in an action to cancel it for, fraud.*? 

[§ 653] (bb) Material or Immaterial Variances; 
Failure of Proof.’+ 
immediate amendment without costs in the case of an 
immaterial variance.‘ 
the allowance of an amendment upon terms where 
there has been a misleading varianee,*® it is error to 
refuse to allow plaintiff the right to amend upon any 
In ease of a failure of proof as distin- 
euished from a variance,’*® an amendment cannot be 


Statutes commonly permit an 


5 


Under statutes providing for 


295, 140 P 716. 

72. Dexter v. Witte, 138 Wis. 74, 
119 NW 891. 

73. Cloud v. Burnett, 201 Iowa 733, 
206 NW 283. 

74. Materiality of variance nee in- 
fra §§ 1189-1192. 

Terms upon allowance of amend- 
ment see infra §§ 735-742. 

75. See statutory provisions. 

[a] Wariance held not material. 
(1) Allegation of a gift inter vivos, 
and proof of a gift causa mortis. 
Walsh v. Bowery Sav. Bank, 15 Daly 
403, 7 NYS 669, 8 NYS 344 [ate 7 NYS 
97, 26 NYSt 95]. (2) Allegation of 
contract to procure customer for 
property, and proof of contract to 
procure customer for defendant’s 
stock in corporation owning property. 
Baumann v. Tannenbaum, 125 App. 
Div. 770, 110 NYS 108. (8) Allega- 
tion of agency, and proof of dealing 
on joint account. Drexel v. Pease, 13 
NYS 774, 37 NYSt 166 [aff 129 N. Y. 
96, 29 NE 241]. (4) Allegation of an 
agreed price, and proof of promise to 
pay what services are worth. Scott 
v. Lilienthal, 22 N. Y. Super. 1224. 
(5) Allegation that patient fell from 
window, and evidence that he fell 
from a fire escape, where negligence 
alleged was in failing to keep proper 
watch over him. Davis v. Springfield 
Hospital, (Mo. A.) 196 SW 104. (6) 
Allegation that rent was payable 
quarterly, and proof of annually. 
Edwards v. Clemons, 24 Wend. (N. 
Y.) 480. 

[b] Variance held material.—AI- 
legation of contract to sell, and proof 
of contract under which plaintiff -was 
to give security. Cornwall v. Haight, 
8 Barb. oy [rev on other grounds 
21 N. Y. 462]. 

[c] Variance held not misleading. 
—(1) Allegation of oral contract, and 
proof of written contract in action 
against carrier, where carrier plead- 
ed the written contract as limiting its 
liability. Baltimore, etc.; R. Co. v. 
Wood, 130 Ky. 839, 114 SW. 734. (2) 
Allegation that plaintiff was thrown 
under a motor car by a collision, and 
proof that he was thrown under a 
car by a jerk when it was suddenly 
slowed down to avoid the collision. 


Graves v. Gulf, ete., R..Co., (Miss.) 
110 S 234. (8) Proof of reliance on 
warranty, and complaint alleging 


failure to deliver property in partic- 
ular condition. Williams v. Ingle, 


JMOL SOS) 41901 Peo On 

76. See statutory provisions. 

Thats HOX» RIVED aia Ley, eEts Si OOsn ave 
Shoyer, 7 Wis. 365. 

78. See infra § 1192. 

79. Ark.—St. Louis, etc., R. Co. v. 
State, 59 Ark. 165, 26 SW $24. 

Minn.—White v. Culver, 10. Minn. 


192. 

N. Y.—Walter v. Bennett, 16 N. Y. 
250; McComber vy. Granite Ins. Co., 
15 N. Y. 495; National Bank of De- 
posit v. Rogers, 44 App. Div. 357, 61 
NYS 155 [aff 166 N. Y. 380, 59 NH 
922]; Roth v. Schloss, 6 Barb. 208; 
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[§ 654] ff. Time of Application. 


tion rests in the trial court as to the time at which 
an amendment to conform the pleadings to the proof 
may be filed,8° and such amendments, subject to the 
limitations already considered,*! may in general be 
or after the trial,?? at 
any time before judgment,** and even, under some 
statutes, after judgment,’® where it appears that 
the opposite party was not misled or in any way prej- 
So, where judgment is to be en- 


permitted during the trial’? 


udiced thereby.*® 


Patterson v. Patterson, 24 N. Y. Su- 
per. 184, 1 AbbPrNS 262; Poirer v. 
Fisher, o1 N. Y. Super. 258; Chap- 
Mani we Carolinys 16 INS Y. Super. 456; 
Saltus v. Genin, L6mINR ve Super. 250, 
i AbbPr 193; Crompton, etc., Loom 
Works v. Brown, 27 Misc. 319, 57 NYS 
823 [aff 28 Mise. 513, 59 NYS 556]; 
Egert v. Wicker, 10 HowPr 193. 

N. C.—Mizzell v. Ruffin, 118 N. C. 
69, 23 SE 927; Kron v. Smith, 96 
N. C. 389, 2 SE 5323) Grant Vv. Burg- 
wyn 88 N. C. Ore Carpenter v. Huff- 


steller, 87 N. C. 273. 

Wash. —Dudley v. Duval, 29 Wash. 
528, 70 P 68. 
oy Stowel v. Eldred, 39 Wis. 


{a]* Held failure of proof.—(1) 
Evidence of failure to ring a bell on 
the locomotive of a freight train go- 
ing north, and an allegation in an 
action for a penalty that the failure 
occurred on the engine of a passen- 
ger train going south. St. Louis, etc., 
. Co, v. State, 59° Ark. 165, 26 SW 
824. (2) Alleged cause of action for 
a fictitious purchase and sale, and 
proof of a conversion. Saltus v. Ge- 
nin, 16 N. Y. Super. 250, 7 AbbPr 193. 

{b] Held not failure of proof.— 
(1) Oral proof of a parol settlement 
on allegation of written settlement. 
Merchants’, etc., Ins. Co. v. Crane, 36 
Okl. 160, 128 P 260. (2) Evidence 
that plaintiff was to continue the 
services during the lives of decedent 
and her sister, instead of until de- 
cedent’s death, as alleged. Fenton v. 
Mansfield, 82 Conn. 343, 73 A770. (3) 
Variance in actions by materialmen 
to enforce claims against contractor 
between original pleading of another 
materialman, who intervened, and its 
proof. Van Doren Roofing, ete., Co. 
v. Guardian Casualty, ete., Co., 99 
Wash. 68, 168 P1124. (4) Allegation 
that a doctor’s prescription was given 
to defendant, and evidence showing 
that the prescription was oral. Rief- 
ling v. Jude, 165 Mo. A, 216, 147 SW 
168. (5) Allegations in action against 
testator’s executrix to recover ad- 
vances made in the purchase of stock 
for testator, that the testator agreed 
to repay the same, with commissions 
and interest, within ninety days, and 
proof that there was no agreement as 
to the time of payment, nor as to the 
payment of any interest, and that, on 
the day succeeding that on which the 
stock was' purchased and delivered 
to testator, he voluntarily and with- 
out any request on plaintiffs’ part de- 
posited the stock so purchased and 
certain additional shares as security 
for the advancement. Pollitz v. Wick- 
ersham, 150 Cal. 238, 88 P 911. 

80. Maloney v. Whitney, 71 Ind. A. 
157, 124 NH 496; Rice v. Armour, 194 
Iowa 144, 187 NW 588; Burke v. 
Burke, 142 Iowa 206, 119 NW 129. 

“Sometimes cases arise in which 
both parties ignore their pleadings 
and in fact by their testimony fairly 
present other cognate issues to the ju- 
ry. In such cases, both may be held 
to have waived their right to limit the 
issues by the pleadings, and when 
this occurs the pleadings may be 
amended at a very late stage of the 


proceedings.” Russell Lumber Co. v. 
Thompson, 137 Va. 386, 394, 119 SE 
lies 

81. See supra §§ 605-627. 


PLEADING 


A large disere- 


82. U. S.—In re Yellow Motor Co., 
34 F. (2d) 118. 


Iowa.—Roggensack y. Ahlstrom, 
209 NW 429. 
Ky.—Title Guaranty, ete., Co.’ Vv. 


Com., 146 Ky. 702, 143 SW 401. 

Mo.—Whiting v. Enterprise Land, 
etc., Co., 265 Mo. 374, 177 SW 589. 

Oh.—Kronenberg v. Whale, 21 Oh. 
At 322;,153 NE! 302. 

Pa.—Michael v. Kirchner, 11 Pa. 
DiSteiscu Con idle 

Porto Rico.—Clausells v. Ramirez, 
19 Porto Rico 817; Hermanos v. Lo- 
pez, 15 Porto Rico 86. 

Wash.—Pearson v. Arlington Dock 
Co., 111 Wash. 14, 189 P 559. 

Wis.—Rahles v. J. Thompson, etc., 
Mfg. Co., 137 Wis. 506, 118 NW 350, 
119 NW 289, 23 LRANS 296. 

83. Troutman v. Gates, 145 Minn. 
1, 176 NW 187; Goudie v. National 
Surety -Co., (Mo. A.) 288 SW 369; 
Finnegan v. Ulmer, 31 Nev. 523, 104 
P17; St. Laurent & Martinez, Ltd. v. 
ey ae 25 Porto Rico 137. 

84. S.—Parker v. New England 
Oil Gore: 1308) Ga) 15:8. 
Alaska.—Howard  v. 
Min. Co., 7 Alaska 117. 
Ida.—Leach v. Hunter, 278 P 218; 
Snowy. Peak Min. Co. v. Tamarack, 

ete, Min. Co717-1da, 630, 107-P 60: 

Ill.— Britton v. St. Louis Transfer 
Com Loom pAn SA 
Re herngiiad v. Ralston, 3 Ky. Op. 

Pa.—Theisen v. Pittsburgh R. Co., 
256 Pa. 475, 100 A 994; 
Winelander, 73 Pa. Super. 197. 

Que.—St. Pierre v. Dube, 34 Que. 
Super. 211. 

85. Ark.—McNutt v. McNutt, 78 
Ark. 346, 95 SW 778. 

Ill.— Chicago v. Wolf, 86 Ill. A. 286. 

Kan.—Staley v. Espenlaub, 127 Kan. 
627, 274 P 261; Wade v. Empire Dist. 
HKlectric Co., 98,Kan. 366, 158 P 28; 
Mi intney. v. Clapp, 86 Kan. 887, 122 P 

Minn.—Briggs v. Rutherford, 94 
Minn. 28, 101 NW 954; Adams v. 
Castle, 64 Minn. 505, 67 NW 637. 

Nebr.—Berwyn State Bank v. Swan- 
son, 111 Nebr. 141, 196 NW 125. 

N. Y.—Thomas v. Nelson, 69 N. Y. 
118; Woolsey v. Rondout, 4 Abb. Dec. 
639, 2 Keyes 603; Rothschild v. Har- 
ris, 125 NYS 41; Hgert v. Wicker, 10 
HowPr 193. 

N. C.—Bullard v. Johnson, 65 N, C. 


436. 

Okl.—Kinney v. Vernor, 136 Okl. 
166, 276 P7505 Hox v. Fox, 117 OKI. 
46, 245 P 641; Lamb v. Ulrich, 94 Okl. 
240, 221 P 741; Thompson v. Hash- 
barger, 87 Okl. 267, 210 P 922; Gear- 
hardt v. Moulder, 85 Okl. 200, 205 P 
141. 

Vt.—Chaffee v. Rutland R. Co., 71 
Vt. 384, 45 A 750. 

Wis.—Hansen v. Allen, 117 Wis. 61, 
93 NW 805 


Branchawk 


86. Adams v. Castle, 64 Minn. 505, 
67 NW 687. 
87. Carlisle v. Sells-Floto Show 


Co., 180 Iowa 549, 163 NW _ 380. 


88. Ariz.—Baker v. Maseeh, 20 
ATIZ ZO) lO poe 
7 Ind. A. 619, 
133 NE 924. 
i 44 Kan. 
499, 24 P 957. 
Md.—Firor v. Taylor, 116 Md. 69, 


81 A 389. 


Brown v., 


[§ 654 


tered immediately after verdict, amendment may be 
permitted after the entry of judgment.*7 
has been held in particular cases that amendments 
may be permitted after the close of plaintiff’s evi- 
dence in chief,®® after close of all the evidence,*? 
pending motion for nonsuit,°° after part of the argu- 
ment made,®! after close of the argument,®? while 
instructions are being given,®* after the instructions 
are given,®* at any time before the case is submitted 
to the jury,®® after submission,®® after submission to 


So also it 


Mo.—Worthington Live Stock Co. v. 
Consolidated Coal Co., 169 Mo. A. 230, 
152 SW 392; Landers v. Quincy, etc., 
Re CosnLre Mo. A. 655, 90 SW 117. 

89. U. S—Ames v. Sullivan, 235 
Fed. 880, 149 CCA 192. 

Cal.—Ennis-Brown Co. v. Hurst, 1 
Cal. Av 752, 82 P1056. 

Ga.—Hudgins v. Bloodworth, 109 
Ga. 197, 34 SE 364. 

Hawaii.—Kaili Vv. Inter-Island 
Steam Nav. Co., Ltd., 25 Hawaii 777 

Tll.—Heick v. Kelly, 189 Ill. A. 224. 

Ind.—Leib v. Butterick, 68 Ind. 199. 

Iowa.—Larkin v. McManus, 81 
Iowa 723, 45 NW 1061; Thomas v. 
Brooklyn, 58. Iowa 438, 10 NW 849. 
See Correll v. Glasscock, 26 Iowa 83 
(amendment allowed at the close ot 
the evidence and not filed until the 
next day after the verdict). 

Pane etamisce rt Vv, Prince, 2) kyLOp: 

Mass.—Chapin v. Hollister-Wilson 
Laboratories, 251 Mass. 131, .146 Niu 


276. 

Mich.—Steketee v. Waters, 193 
Mich. 177, 159 NW 368. 

Minn.—Hoie v. Thompson, 155 
Minn. 375, 193 NW 698. 

Mo.—Pickel v. Pickel, 243 Mo. 641, 


147 SW 1059; Loughlin v. Marr- 
Bridger Grocer Co., (A.) 10 SW (2d) 
75; Baxter v. Magill, 127 Mo. A. 392, 
He Om, 679. 


Y.—Leslie v. Grover, 132 App. 
Div. 448, 116 NYS 868. 
N. D.—Barker v. More, 18 N. D. 


82, 118 NW 823. 

Oh.—Smeed Box Co. v. Lawson, 28 
Oh Cin Ct Nase sous 

Or.—Hill v. Wilson, 108 Or. 621, 216 
182 Yaya le 

Porto Rico.—Mongil v. 19 
Porto Rico 650. 

Tex.—Continental Paper Bag Co. v. 
Bosworth, (Commn. A.) 269 SW 83 
[aff (Civ. A.) 215 SW 126]; Guy v. 
Edmundson, (Civ. A.) 135 SW 615. 

Utah.—Rosenthyne v. Matthews- 
McCulloch Co., 51 Utah 88, 168 P 957. 

Wash.—Wilson vy. Seattle, ete., R. 
Co., 55 Wash. 656, 104 P 1114; Mor- 
rissey v. Faucett, 28 Wash. 52, 62 P 


Castro, 


352; Allend v. Spokane Falls, ete., R. 
Co., 21 Wash. 324, 58 P 244, 

90. Kamm vy. State Bank, 74 Cal. 
ile bs Gy EN SEY 

91. Gay v. Peacock, 41 Ga. 84; 


baer v. Armour, 194 Iowa 144, 187 NW 

92. Mather Electric Co. v. Matth- 
ews, 47 Ill. A. 557; Garver v. Garver, 
145 Mo. A. 3538, 130 SW 369. 

[a] When the proof has been tak- 
en a long time and no excuse is of- 
fered for the delay, the court may re- 
fuse to allow an amendment to con- 
form to proof offered after the argu- 
ment. Blalock v. Copeland, 65 SW 
349, 28 KyL 1455. 

[b] After argument before a ref- 
eree an amendment alleging a waiver 
of demand and notice is permissible. 
Peck v. Schick, 50 Iowa 281. 

93. Rathbun vy. Parker, 113 Mich. 
594, 72 NW 81. 

94. Quinn v. St. Louis, ete., R. Co., 
253 Mo. 48, 161 SW 820 

95. Smith v. Barker, 22 F. Cas. No. 
13,013,7 Brunn: Coll iCas 7:8s0l3 aban: 
(Conn.) 312: 

96. U. S.—Ingram Day Lumber Co. 
v. McLough, 6 F. (2d) 471 [aff 13 F. 
(2d) 581). : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the court sitting as a jury without argument,®’ after 
trial to the court and before decision,®*® at any time 
before verdict,®® either before or after verdict,! after 
verdict,” after directed verdict,* after findings by the 
court,* after delivery of the opinion of the court but 
before the filing of findings or judgment,® after deci- 
sion and before judgment,® after report of an audi- 
tor,‘ on motion to direct a verdict reserved until 
after verdict and motion for new trial,’ pending a 
motion for new trial,® or after motion in arrest of 
On the other hand it is within the dis- 
cretion of the trial court to refuse an amendment 
where there has been a delay in seeking it,!1 and, un- 
der the circumstances of the particular case, it has 
been held that an amendment was properly refused 
where it was sought at the hearing of a master’s re- 
port,’” after findings,'* after demurrer to the evi- 


judgment.!° 


Cal. gaeersee Veuetolgon, © 9:aCali Ww. 
114,98 P 19 

Iowa. P Neal v. Sheffield Brick, etc., 
Co., 151 Iowa 690, 130 NW 398. 

Mich.—Garnsley  v. Boyce, 158 
Mich. 8, 122 NW 371. 

Mo.—Iowa Falls State Bank v. 
American Hardwood Lumber Co., 121 
Mo. A. 324, 98 SW 786. 

Porto Rico.—Mongil vy. Castro, 19 
Porto Rico 650. 

97. Doherty v. California Nav., 
etesiCos 6" Cals A. siiiroll PB 419; 

98. Central State Bank v. Royal 
epee Co., 167 Minn. 494, 210 NW 


99. Grace v. Floyd, 104 Miss. 613, 
61S 694; Lawson v. Williamson Coal, 
etc., Co., 61 W. Va. 669, 57 SH 258. 

1. Bieri v. Fonger, 139 Wis. 150, 
120 NW 862. 

2. U. S.—Greene v. Freund, 150 
Fed. 721, 80 CCA 387. 

Ark.—MecNutt v. McNutt, 78 Ark. 
346, 95 SW 778. 

Colo.—Johnson v. Johnson, 30 Colo. 
402, 70 P 692. 

Ill.—Hayward First Nat. Bank v. 
Gerry, 195 Ill. A. 513; Kennedy v. 
Swift, 140 Ill. A. 141 [aff 234 Ill. 
606, 85 NE 287, 123 AmSR 113]. 

Ind.—Beck v. Odell} (A.) 127 NE 
852; Laramore v. Blumenthal, 58 Ind. 
A. 597, 108 NE 602. 

Iowa.—Yaus v. Shawmutt Egg Co., 
204 Iowa 426, 213 NW 230; Reynolds 
v. Henry, 193 Iowa 164, 185 NW 67; 
Winburn v. Fidelity Loan, etc., As- 


soc., 110 Iowa 374, 81 NW 682; Bick- 
lin v. Kendall, 72 Iowa 490, 34 NW 
283. 

Mass.—Pizer v. Hunt, 253 Mass. 
321, 148 NE 801; Peck v. Waters, 104 
Mass. 345; Stanwood v. Scovel, 4 
Pick. 422. 

Mo.—Nowell v. Mode, 132 Mo. A. 


232, 111 SW 641. 

Nebr.—Evarts v. Smucker, 19 Nebr. 
41, 26 NW 596. 

N. H.—Lyman v. Brown, 73 N. H. 
411, 62 A 650. 

N. Y.—Emerson vy. Bleakley, 2 Abb. 
Dec. 22, 2 Transcr. A. 171, 3 Transcr. 
A. 100, 5 AbbPrNS 350, 41 ‘HowPr 511; 
Hoffnagel v. Leavitt, 7 Cow. 517. 

Oh.—Kronenberg v. Whale, 21 Oh. 
A. 322, 153 NE 302; Preferred Masonic 
Mut. "Acc. Assoc. v. Harrington, 10 
Oe Cir.CuecN.ws.wls4, 3020Oh. Cini 
612; Barbour v. Miles, 14 Oh, Cir. Ct. 
628, 7 Oh. Cir. Dec. 682. 

Pa.—Theisen v. Pittsburgh R. Co., 
256 Pa. 475, 100 A 994; Houghton v. 
DuBell, 15 Pa. Dist. 833, 39 bPaw Co: 
267. 

W. Va.—Long v. Pocahontas Cons. 
Collieries Co., 83 W. Va. 380, 98 SE 
289. 


Wis.—Monk v. Hurlburt, 151 Wis. 
41, 1388 NW 59. 42 LRANS 535; Bowe 
~7. Gage, 132 Wis. 441, 112 NW 469, 12 

LRANS 265. 

[a] Discretion of * court.—When 
made after verdict the application is 
largely in the discretion of the court, 
and it is not an abuse of discretion to 
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allow an amendment applied for sev- 
eral days after verdict. Ankrum v. 
divntomsan nase 105 Iowa 493, 75 NW 


[b] Application of rule.—A peti- 
tion on an insurance policy should al- 
lege ownership of the property in 
plaintiff at the time of the loss, other- 
wise it would be fatally defective; 
but where the case is tried as if the 
fact of ownership was in issue, the 
petition may be amended after ver- 
dict, since such petition does not alter 
the issue. Cagle v. See Aca Town 
Mut. F. Ins. Co., 78 Mo. 431. 

3. Turner Mfg. Co. 
183 Wis 664. 198 NW.611. 

4 Phillips County Bank vy. Lowe, 


le Gmeinder, 


eo Kan: 338,137 P9302" Cutter v. Ar- 


lington Constr. Co., (Mass.) 167 NE 
ree; eke v. Steele, 95 Minn. 292, 104 


5. Hedstrom v. Union Trust Co., 7 
Cal. .A. 278, 94 P 386: 

6 Elgan v. Frances-Mohawk Min., 
etc., Co., 34 Nev. 469, 125 P 693. 

7. Pitts v. Eppinger, 150 Ga. 479. 
104 SE 203; McConnell v. Stubbs, 124 
Ga. 1038, 53 SE 698; Cureton v. Cure- 
ton, 120 (Ga. 559, 48 "St 162: Uz S. 
Fidelity, etc., Co. v. Koehler, 38 Ga. A. 
396, 137 SE 85 [transf 161 Ga. 934, 
132 SE 64]; Fisher v. Doe, 204 Mass. 
34, 90 NE 592. 

8. Audley v. Townsend, 49 Misc. 
23, 96 NYS 439 [rev on other grounds 
126 App. Div. 431, 110 NYS 575]. 

9. Cal.—Koeberle v. Friganza, 66 
Cale At o25,0220 aio p 

I1l.—McCollom vy. Indianapolis, etc., 
ReeOo:,. 94 TIT 53845 

Iowa.—Gray v. Sanborn, 178 Iowa 
456, 159 NW 1004; Weiland v. Ehlers, 
107 Iowa 186, 77 NW 855. 

Mich.—Ford v. Bailey, 207 Mich. 77, 
173 NW 490. 

Mo.—Meyer v. Schmidt, 130 Mo. A. 
333,'109 SW 832. ; 

10. State v. Carney, (Iowa) 217 

Co. v. David- 


NW 472. 

11. Harlan Coal, etc., 
son, 203 Ky. 580, 262 SW 936. 

12; Mims vy. Jones, 107 S. ¢C. 81, 
91 SE 987. 

13. .Sidenberg v. Ely, 90 N. Y. 257, 
43 AmR 163. 

14. Cooper v. Norfolk Southern R. 
Co.,.125 Va. 73,99 SH: 606. 

15. Thompson v. Chattanooga, 143 
Tenn. 477, 226 SW 184. 

16. Springer v. Keller, 124 Kan. 33, 
257 P 964 [reh den 124 Kan. 369, 259 


P 1068]. 

17. Herz v. Hereford, 88 Cal. A. 
290, 263 P 382. 

ee Holderness v. Welling, 7 N. B. 
572. 

19. Porter v. Anderson, 14 Cal. A. 
716, 113 P 345. 

20. Mendenhall v. Harrisburg Wa- 
fen Con at Ones, poo Boo 9: 

21. Ark.—wWilliams v. Thweatt, 
190 SW 113. 

Ind.—Lowrey v. Reef, 1 Ind. A. 
244, 27 NE 626. 


Kan.—Walker vy. O’Connell, 59 Kan. 
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dence,'* after a verdict in favor of applicant has been 
set aside, after announcement of judgment,?® after 
findings of fact, conclusions of law, and judgment for 
plaintiff are signed and filed,17 after motion for a 
new trial,!8 or where it will require a trial de novo.*® 

[§ 655] gg. Objection or Failure To Object to In- 
troduction of Evidence. 
ing’s so as to conform to proof proceeds upon the the- 
ory that this presents the issues sought to be estab- 
lished by the evidence introduced and admitted with- 
out objection;?° and it is quite generally held that, 
where the evidence offered has been promptly ob- 
jected to on the ground that such evidence does not 
tend to support the allegations of the pleadings, a 
motion to amend after admission of the evidence so 
as to conform to proof should not be granted,?? and 
if under such circumstances it is granted, it is an 


The right to amend plead- 


306, 52 P 894. 

Mass.—Rogers v. Union Stone Co., 
130 Mass. 581, 39 AmR 478. 

Minn.—Guerin v. St. Paul F. & M. 
Ins. Co., 44 Minn. 20, 46 NW 138. 

: 2 etes, R- 

Co., 60 Mont. 453, 199 P 283; Leggat 
v. Palmer, 39 Mont. 302, 102 P 327. 

Nebr.—Curtis v. Cutler, 7 Nebr. 315. 

N. Y.—Molloy v. Briarcliff Manor, 
ZLT IN. OY. S77, 112 NE, 429% Walrath 
v. Hanover F. Ins. Co., 216 N. Y. 220, 
110 NE 426; Tabachnick v. F. C. 
Linde Co., 188 App. Div. 167, 176 NYS 
510; Emil Grossman Mfg. Co. v. New 
York Cent. R. Co., 181 App. Div. 764, 
169 NYS 213; Policastro v. Charles 
S. Sprague Co., 175 App. Div. 417, 161 
NYS 912; Branower v. Waldes, 173 
App. Div. 676, 160 NYS 168; New 
York Lubricating OU Co: vel raee: 
Mills Oil Co., 173 App. Div. 628, 160 
NYS 239; Mullen v. Louis C. Frees 
Constr. Co., 172 App. Div. 499, 158 
NYS 862; Ward v. Bronson, 126 App. 
Div. 508, 110 NYS 335; Audley v. 
Townsend, 126 App. Div. 431, 110 NYS 
575; Hill v. Weidinger, 110 App. Div. 
683, 97 NYS 473; Rowe v. Gerry, 86 
App. Div. 349, 883 NYS 740; National 
Bank of Deposit Vv. Rogers, 44 App. 
Div. 357, 61 NYS 155. [aff 26) Misc. 
555, 57 NYS 625, and aff 166 N. Y. 380, 
59 NE 922]; Beard v. Tilghman, 66 
Hun 12, 20 NYS 7386; Johnson vy. Mc- 
Intosh, 31 Barb. 267; Anderson v. Fi- 
delity Co-op. F. Ins. Co., 116 Misc. 
679, 190 NYS 548; Epstein v. Cohen, 
56 Misc. 579, 107 NYS 148; Bjorke- 
gren v. Kirk, 53 Misc. 560, 103 NYS 
994; Zeiser v. Cohn, 44 Misc. 462, 90 
NYS 66 [rev on other grounds 113 
App. Div. 9, 98 NYS 1078]; Mitchell 
v. Miller, 25 Misc. 179, 64 NYS 180; 
Glasscock vy. Lotus Theatre Con ea 
NYS 478; Reilly v. Vought, 87 NYS 


492. 

N. D.—Maclaren v. Kramar, 26 N. 
D. 244, 144 NW 85, 50 LRANS 714, 

Oh. —Lake Shore. Electric R. Co. v. 
Hobart, 13 @h. Cir. (Ct. IN>S: 1692032 
Oh. Cir. Ct. 154. 

Okl.—Pinkstaff v. State, 112 Okl. 
91, 240 P 107; Lawless v. Tuthill, 97 
Okl. 210, 223. P 613; Northwest 
Thresher Co. v. Basey, 42 Okl. 169, 
141 P 5; Northwest Thresher Co. v. 
Minium, 42 Okl. 168, 141 P 5; North- 
west Thresher Go. Vv. Washichek, 42 
Okl. 166, 141 P 4; Northwest Thresh- 
er Co. v. Long, 42 Okl. 165, 141 P 4; 
Northwest Thresher Co. v. Bell, 42 
Okl. 164, 140 P 1174; Northwest 
Thresher Co. v. Pruitt, .42 Okl. 163; 
140 P 1173; Northwest Thresher Co. 
v. McNinch, 42 Okl. 155, 140 P 1170. 

Or —Mendenhall v. Harrisburg Wa- 
ter .Co., 27 Or. 38,39 P 399. 
hee Moses v. Powers, 7 Pa. Dist. 

W. Va.—Long vy. Porahontas Cons. 
pe enes Co., 88 W. Va. 380, 98 SE 


[a] Reason for rule.—To allow an 
amendment under such circumstances 
would have a tendency to invert the 
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abuse of diseretion,?? 
ity to the contrary.?* 


to conform to the proofs.*# 


orderly mode of trial and lead to the 
settling of issues after instead of 
before trial. Mendenhall v. Harris- 
burg, Water Co;, 27 Or. 38,39 P 399. 

[bj] Asking that a case be dadis- 
missed is regarded as equivalent to 
an objection to the introduction of 
evidence. National Bank of Deposit 
v. Rogers, 44 App. Div. 357, 61 NYS 
155 [aff 26 Mise. 555, 57 NYS 625, and 
aff 166 N. Y. 380, 59 NH 922]. 

[ec] Where evidence is admitted 
under promise to amend, but the 
amendment was not filed until eight 
days after the trial was over and 
the jury discharged, it cannot be 
claimed that it was to meet the proof. 
Balhorn v. Pitman Moore €o., (lowa) 
200 NW 601, 39 ALR 397. 

22. Guerin v. St. Paul F. & M. 
Ins. Co., 44 Minn. 20, 46 NW 188. 

23. Firebaugh v. Burbank, 121 
Cal. 186, 53 P 560; Guidery v. Green, 
95 Cal. 630, 30 P 786; Clark v. Phe- 
nix Ins. Co., 36 Cal. 168; Stringer v 
Davis, 30 Cal. 318. See Sutter v. In- 
ternational Harvester Co., 81 Kan. 
452, 106 P 29 (although ordinarily a 
pleading cannot be amended after 
verdict to conform to proof admitted 
over objection, an amendment may 
be allowed to prevent a final judg- 
ment against a party because of a de- 
fect in his pleading which has been 
supplied by evidence). 

24. <Ariz.—Consolidated Canal Co. 
v. Peters, 5 Ariz. 80, 46 P 74 

Ark.—Sorrels v. Self, 43 Ark. 451; 
Healy v. Conner, 40 Ark. 3525 Haw- 
kins v. Filkins, 24 Ark. 286. 

Cal.—Drew v. Hicks, 4 Cal. Unrep. 
Cas. 440, 35 P 563. 

Conn.—Camp v. Waring, 25 Conn. 


520. 
Towa.—Davis v. Chicago, etc, R. 
Co., 83 Iowa 744, 49 NW 77. 
Mass.—Batchelder v. Hutchinson, 


161 Mass. 462, 37 NE 452. 
Minn.—Martini v. Christensen, 65 
Minn. 489, 67 NW 1019; Almich v. 
Downey, 45 Minn. 460, 48 NW 197. 
Miss.—Rodgers v. Kline, 56 Miss. 
808, 31 AmR 389. 
Nebr.=—German Ins. Co. v. Freder- 


LCh muDues INCDL ae OD Ssh il IN W . LOGS 
Whipple v. Fowler, 41 Nebr. 675, 60 
NW 15; Homan v. Steele, 18 Nebr. 


652, 26 NW 472; Catron v. Shepherd, 
8 Nebr. 308, 1 NW 204. 

N. Y.—Davis v. New York, etc., R. 
Co., 110 N. Y. 646, 17 NE 733; Reed- 
er v. Sayre, 70 N. Y. 180, 26 AmR 
567; Charlton v. Rose, 24 App. Div. 
485, 48 NYS 1073; Walsh v. Bowery 
Sav. Bank, 15 Daly 403, 7 NYS 669, 
8 NYS 344; Meyer v. Fiegel, 30 N. Y. 
Super. 122, 34 HowPr 434; Dermody 
v. Flesher, 22 Misc. 348, 49 NYS 150; 
Van Orden v. Morris, 19 Misc. 497, 43 
NYS 1108; Charwat v. Vopelak, 18 
Mise. 601, 42 NYS 235 [aff 19 Misc. 
500, 44 NYS 26]; Frankfurter v. 
Home Ins. Co., 10 Mise. 157, 31 NYS 
38 [rev 6 Misc. 49, 26 NYS 81]; Reck 
v. Phenix F. Ins. Co., 3 NYCivProc 
376. 

Oh.—Supreme Commandery O. K. G. 
R. v. Everding, 20 Oh. Cir. Ct. 689, 11 
Oh: Cir. Dec. 419; Cincinnati St. R. 
Co. v. Fullbright, 8 Oh. Dec. (Re- 
print) 361, 7 CincLBul 187. 

Or.—Cook v. Croisan, 25° Or. 4765, 
86. P 532. 

Pa.—Christine v. Whitehill, 16 Serg. 
& R. 98. 


———— 


although there is some author- 

On the other hand, if a party 
fails to demur to a defective pleading or evidence 
showing a good cause of action or defense is admit- 
ted without objection, the pleading may be amended 
And after 
denial of a motion to dismiss a complaint for insuffi- 
ciency of the evidence, other evidence introduced 
without objection, followed by amendment to con- 
form to proofs, may cure the defect.?° 
to the introduction of evidence may be afterward 


PLEADING 


an erroneous 


So objection 


S. D.—Yetzer v. Young, 3 S. D. 263, 
52 NW 1054. 
Black, 13 


Wash.—Edmunds vy. 
Wash. 490, 43 P 330. 

Wis.—Miller v. Spaulding, 41 Wis. 
221; Decker v. Trilling, 24 Wis. 610; 
Neis v. Franzen, 18 Wis. 537; Tom- 
linson v. Wallace, 16 Wis. 224; Mead 
v. Bagnall, 15 Wis. 156; Bogert Vv. 
Phelps, 14 Wis. 88. 

fa] Objection must be taken in 
apt time.—(1) An amendment may be 
allowed although the adverse party 
objects at the end of the trial or 
near the end of the trial that the evi- 
dence already admitted without ob- 
jection did not support the complaint. 
Apgar v. Connell, 79 Mise. 531, 140 
NYS 705 [rev 160 App. Div. 743, 145 
NYS 1079]. (2) It was not error to 
allow an amendment to answer to 
conform to proof, where objection to 
evidence was not made until twenty- 
four days after its admission, and 
was not on the ground that. the an- 
swer did not sustain such evidence, 
but that the evidence was incompe- 
tent, irrelevant, and immaterial to 
any issue. Hein v. Debusk, (Tex. 
Civ. A.) 265 SW 753 [aff (Commn. A.) 
277 SW 1053), 

{[b] Gift causa mortis—A com- 
plaint alleging a gift inter vivos may 
be amended to conform to evidence 
introduced without objection showing 
a gift causa mortis. Walsh v. Bow- 
ery Sav. Bank, 15 Daly 403, 7 NYS 
669, 8 NYS 344. 

[c] Where the opposite party has 
not been heard, error in admitting 
evidence to support an estoppel not 
pleaded cannot be cured by an amend- 
ment after verdict, on the ground 
that no objection was offered to the 
introduction of the evidence. Wiken- 
pone, v. Edwards, 67 Iowa 14, 24 NW 
19) ° 

25. Van Orden v. Morris, 19 Misc. 
497, 48 NYS 1108. 

26. Lowrey v. Reef, 1 Ind. A. 244, 
27 NE 626. 


27. Belknap Glass Co. v. Kelleher, 
72 Wash. 529, 130, P 1123. 
28. Amendments as of course see 


supra, § 586 et seq. 
29. See infra § 671. 


30. U. S.—Lehigh Valley R. Co. v. 
Riyssia, 21 BH. (20a) 396% Griffin’ v. 
Thompson, 10 F. (2d) 127; Fleitman 


v. McKinnon, 


238 Wed. 98, 151 CCA 
174. 


Ala.—Montgomery Tract. Co. v. 
Fitzpatrick, 149 Ala. 511, 438 S 136, 9 
LRANS 851; Fraser v. Allen, 19 Ala. 


A. 55, 94 § 782 

Ark.—Kansas City Southern R. Co. 
v. Leslie, 125 Ark. 516, 189 SW 171. 

Cal.—Nevada County, ete, Canal 
Co. v. Kidd, '28 Cal. 673: 

Colo.—U. S. Fidelity, ete., 
Peo., 44 Colo. 557, 98 P 828; 
v. El Paso Gold Min., etc., 
Colo S0Nei3 me wos 

pone —Nash v. Adams, 24 Conn. 33. 

C.—Neubeck v. Lynch, 87 App. 
576. 37 LRANS 813. 

Ga. —Jones v. Carter Electric Co., 
164 Ga. 44, 1837 SE 624; Jenkins v. 
Lane, 154 Ga. 454, 115 SHE 126; Rome 
R. Co. v. Barnett, 89 Ga. 718, 15 SE 
639; Van Pelt v. Chattanooga, etc., 
R. Co., 89 Ga. 706, 15 SE 622; Skid- 
away "Shell Road Co. v. O'Brien, eo 
Ga. 655; Hinkle v. Cooner, 37 Ga. 
A. 39, 138 SH 855. 


Co. v. 
Connell 
Conmros 


et oe Diag > i 


[§§ 655-656 


withdrawn and an amendment to conform to proofs 
then properly allowed.?°® 
affected by the withdrawal of defendants after an ob- 
jection in the form of a demurrer ore tenus and their 
refusal to participate in the case.?* 

[§ 656] (2) Amendments of Declaration, Com- 
plaint, or Petition?*—(a) In General. 
most jurisdictions to the limitation that a new or 
substantial cause of action must not be introduced?® 
amendments to the declaration, petition, or complaint 
are liberally allowed,*° 


The right to amend is not 


Subject in 


particularly where there is no 


Iowa.—Dumont v. Peet, 152 Iowa 
524, 132 NW 955; Kean v. Rogers, 118 
NW 515, 146 Iowa 559, 123 NW 754. 

Kan.—Ring v. Phoenix Assur. Co., 
Ltd., 100 Kan. 341, 164 P 303. 

Ky. —Cooney v. Fischer, 214 Ky. 
653, 2883 SW 997; Palmer v. Smith, 
204 Ky. 82, 263 Sw 773; Gardner v. 
Howard, 197 Ky. 615, 247 SW. 933; 
Scranton Title Guaranty, etc., Co. v. 
Com., 141 Ky. 570, 133 SW 577; Alex- 
ander v. Gardner, 130 Ky. 785, 113 
SW 906; Hackett v. Louisville, etc., 
R.) Con 95 Ky.) 23651224 2Siw iste 15 
KyL 621; ate v. Booe, 54 SW 826, 
21 KyL 118 

La. ee Vv. American Trading Co., 
167 La. 28, 118 S 597; James v. New 
Orleans, 151 La. 480, 91 S 846; Mit- 
reaud v. Delassize, 13 La. 416; Mc- 
Collister v. Labarre, 7 La. A. 350; 
Martin v. Iverson, 5 La. A. 525. 

Me.—Holmes v. Gerry, 55 Me. 299. 

Mass.—Cutter v. Arlington Constr. 
Co., 167 NE 266; Driscoll v. Holt, 170 
Mass. 262, 49 NE 309. 

Mich.—Weitzel v. Detroit United 
R. Co., 186 Mich. 7,-152 NW 931, 153 
NW 831; Peo. v. Judge Wayne Cir. 
Ct 2% Mich a164: 

Mo.—Murphy v. Dee, 190 Mo. A. 
83, 175 SW 287; Ridgeway v. Mis- 
souri, etc., R. Co., 161 Mo. A. 260, 143 
SW 532. 

Nebr.—Stratton v. Wood, 45 Nebr. 
629, 683 NW 917; Omaha, etc., R. Co. 
v. Standen, 29 Nebr. 622, 46 NW 46; 
Omaha, etc., R. Co. v. Brown, 29 Nebr. 
492, 46 NW 39; Carmichael vy. Dolen, 
25. Nebr. 335, 41 NW 178. 

N. H.—Taylor v. Duston, 43 N. H. 
493; Perley v. Brown, 12 N. H. 493. 

N. Y.—Dudley v. Scranton, 57 N. Y. 
424; Babcock v. Anson, 122 "App. Div. 
U3, 106 NYS 642; New York v. Knick- 
erbocker Trust Co., 121 App. Div. 740, 
106 NYS 506 [mod 52 Misc. 222, 102 
NYS 900]; Wood v. Shultis, 4 Hun 
309, 6 Thomps. & C. 557; Simmons v. 
Lyons, 35 N. Y. Super. 554 [aff 55 N. 
Y. 671}; Waldheim v. Sichel, 1 Hilt. 
45; Tierney v. Perkins, 179 NYS 904; 
Freeman v. Grant, 8 NYS 912, 30 
ee 143 [aff 132 N. Y. 22, 30 NE 


N. C.—Goins v. Sargent, 196 N. C. 
478, 146 SE 131. 

Oh.—Lockland Lumber Co. v. Rob- 
inson, 116 Oh. St. 725, 157 NE 376; 
Cincinnati Tract. Co. v. Smith, 14 Oh. 
A 889), 32 OC ONAc 145: 

Okl.—Lewis v. ay 45 Okl. 45, 
144 P 624; Lowenstein v. Holmes, 40 
OKT. 733) 135 P 727; West v. Rawden, 
33 Okl. 399; 180 P 1160. 

Or.—Davis v. Springer, 128 Or. 582, 
275 P 600; Dodson v. Bend, 117 Or. 
231, 242 P 821, 243 °P 76. 

Pa.—Joynes v. Pennsylvania R. Co., 
234 Pa. 321, 83 A 318; Fillman ‘vy. 
Ryon, 168 Pa. 484, 32 A 89; Erie City 
Iron-Works v. Barber, 118 Pa. 6,12 A 
411; Tyron v. Miller, 1 Whart. 11; 
Hodges v. McGovern, 43 Pa. Super. 
566; Adam v. Moll, 6 Pa. Super. 380; 
nee Oey v. Mamaux, 29 Pa. Dist. 

Ths 

Porto Rico.—Marti v. American R. 
Co., 28 Porto Rico 689. 

s. 


D.—Olson v. Burlington, ete., 
R. Gon 12 S. D. 326, 81 NW 634. 
Tex.—Boeckle v. Masse, (Civ. A.) 


5 SW (2d) 195. 
Vt.—Daley v. Gates, 65 Vt. 591, 27 
AlMlgs: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 656] 


showing of surprise or prejudice,*! although they 
may be refused by the court in the exercise of its 
sound diseretion,®? and, as in other eases,** will not 
be granted where they would result in substantial 
prejudice to the adverse party,** or where they de- 
prive him of a defense,*® unless such defense is tech- 
The fact that the correc- 
tion of an error at a former trial as the pleadings 
then stood would have decided the case for defend- 
ant does not necessarily prevent the court from per- 
mitting an amendment to the complaint on a second 


nical or unsubstantial.*& 


trial.37 


Where an original declaration is abandoned, a dec- 
laration subsequently filed cannot be regarded as an 


amendment.?8 


An unnecessary amendment,*° as for example, one 
which proposes an issue which has already been 
raised and settled,*° or which offers an unnecessary 
amplification of the original pleading,*! or which 


Wash.—Brown  v. Nelson, 149 
Wash. 587, 271 P 894; Reynolds v. 
Canton Ins. Office, Ltd., 98 Wash. 425, 
LONNIE TT 115, 

W. Va.—Bartley v. Western Mary- 
land R. Co., 81 W. Va. 795, 95 SE 443; 
Brown v. Cook, 17 W. Va. SOLOMON SE 
454, LRA1916D 220; Mulvay v. Hanes, 
76 W. Va. 721, 86 SE 758; Snyder. v. 
Harper, 24 W. Va. 206. 

Wis.—Gates v. Paul, 117 Wis. 170, 
94 NW 55; O’Connor vy. Chicago, etc., 
R. Co., 92 Wis. 612, 66 NW 795. 

Austr.—O’Keefe v. Williams, 11 
Austr. C)-Ls R.-£7k. 

[a] A court cannot by general rule 
divest itself of the duty with which 
by law it is vested to exercise its 
discretion as to allowance of amend- 
ments. South Pittsburgh Water Co. 
v. Winterberger, 75 Pa. Super. 150. 

[b] Maintenance of action for in- 
tended cause.—Under a statute allow- 
ing any amendment which may en- 
able plaintiff to maintain the action 
for the cause for which it was intend- 
ed to be brought, the power of the 
court to allow amendments is not un- 
limited. Clark v. New England Tel., 
etc., Co., 229 Mass. 1, 118 NE 348. 

[c] Compensation by award of 
costs.—A plaintiff may be allowed to 
amend to have the real issues de- 
termined, unless such injury or prej- 
udice to defendant will be occasioned 
that he cannot be compensated for by 
an award of costs. Scandinavian 
American Nat. Bank v. Kneeland, 23 
Man. 480, 11 DomLR 248, 24 WestLR 
139, 4 WestWkly 564; Lisle v. DeLi- 
on, (Yukon T.) 3 WestLR 510. 

[d] A substituted affidavit of mer- 
its may be filed. Armour v. Flook, 44 
App. (D. C.) 415. 

[e] A statement of claim may be 
amended by filing a formal declara- 
tion. Robinson v. Taylor, 4 Pa. 242. 

31. I11.—B. Shoninger Co. v. Mann, 
121 Ill. A. 275 [aff 219 Ill. 242, 76 NE 
354, 3 LRANS 1097]. 

N. J.—Gaudrosi v. Miccne, (Sup.) 
141 A Zhe 

N. Y.—Sherri v. National Surety 
Co., 2432N.. Y. 266, 153 NE 70; Bed- 
ford v. Terhune, 30 N. Y. 453, 86 AmD 
894, 27 HowPr 422 [aff 1 Daly 371]; 
Goldowitz v. Kupfer, 84 Misc. 393, 
146 NYS 189. 

Okl.—Pyle v. Hood, 128 Okl. 239, 
262 P 660. 

Tex.—Memphis Cotton, Oil Co. v. 
Gist, (Civ. A.) 179 SW 1090. 

vt. —Congdon v. Torrey, 95 Vt. 38, 
112 A 202. 

[a] Defendant is not prejudiced 
by the introduction of new allegations 
in an action on a contract which is 
not variant from its terms and where 


" the evidence offered to sustain new 


allegations would have been properly 
admitted under the pleadings before 
the amendment was made. Blewett 
Vv. Nene Bee Cable R. Co., 51 Fed. 625, 
2 CCA 4 

32. ae —Cole v. Branch) 171 Ark. 


PLEADING 
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amounts to nothing more than a pleading of a piece 
of evidence,*? is properly refused.** 

A useless amendment,** as for example one which 
fails to cure the defect which it seeks to remedy,*° 
or which is vague and indefinite as to an essential 
fact,4® is properly refused. So an amendment which 
will still leave the cause of action incomplete*’ or 
which attempts to set up a cause of action of which 
the court has no jurisdiction*® should be refused. 
But an amended complaint will not be refused on the 
ground that it sets out a cause of action which cannot 


be established unless it appears conclusively that 


ing if.49 


such amendment cannot possibly avail the party ask- 


The fact that previous amendments have been 


611, 285 SW 353. 

Cal.—Norton v. Bassett, 158 Cal. 
425, 111 P 253; Reay v. Reay,. (A.) 
275 P 533; Tower v. Wilson, 45 Cal. 
A. 123, 188 P 87; Watterson v. Owens 
River Canal Co., 42 Cal. A. 372, 183 
P 816 

Colo.—Wiggington v. Dea ess etc., 
RiCo. O87 COlOsaG el oe eS 

Iowa.—Holbert v. ‘Keller, 161 Iowa 


723, 142 NW 962 

Kan.—Linn vy. Houston, 123 Kan. 
409, 255 P 1105; Benfield v. Croson, 
90 Kan. 661, 1386 P 262. 

Ky —Miller v. Blackburn, 170 Ky. 
263, “iss SW 864. 

Minn.—Smith v. Davis, 162 Minn. 
256, 202 NW 483. 

Nebr.—Minton v. Palmer, 79 Nebr. 
351, 112 NW 610. 

N. C.—Mumpower v. Black Moun- 
tain R. Co., 174 N. C. 742, 94 SE 515; 
Adickes v. Chatham, 167 N. C. 681, 
83 SE 748. 

Tex.—Stevens v. Walker, (Civ. A.) 
288 SW 536; Bear v. Houston, etc., 
R. Co., (Civ. A.) 265 SW 246. 

Sask.—Tasker v. Carrigan, 2 Sask. 
L. 230, 11 WestLR 235. 

83. See supra § 600. 

34. Hicks v. Ogden, 35 N. B. 361. 

35. Thompson v. Benowitz, 63 
Misc. 350, 117 NYS 164. 

36. San Joaquin Valley Bank v. 
vince we, OI Co-Fe170> Calv =<2506 149 

5 


387. Parker v. Harden, 122 N. C. 
111, 28 SE 962. 

38. Clinchfield Coal Co. v. Wheel- 
er, 108 Va. 448, 62 SE 269. 

39. Welbrot v. Levenberg, 98 
Conn: 21.7, s11Si2 A491 18 Peo. Savi Roy, 
206 Ill. A. 406. 

40. Welbrot vy. Levenberg, 98 Conn. 
217, 118A ‘911. 

41. White v. Southern R. Co., 123 
Ga. 353, 51 SE 411. See Torian v. 
Terrell, 122 Ky. 745, 983 SW 10, 29 
KyL 306 (holding that refusal of 
permission to file an amended peti- 
tion, merely setting forth in more 
elaborate form matters of evidence 
stricken from the original petition, is 
proper); Beaudry v. Hamel Shoe 
Mach. Co., 235 Mass. 503, 126 NE 778 
(where it was held that a count al- 
leged new and material facts render- 
ing refusal of leave to file it im- 
proper). 

42. Alabama Constr. Co. v. Con- 
tinental Car, etce., Co., 131 Ga. 365, 62 
SE 160. 

43. Citizens’ Bank v. Ludowici, 24 
Ga. A. 201, 100 SE 229. 

44. King v. Donalson Oil Mill, 
141 Ga. 46, 80 SE 290; Pyrene Mfg. 
Co. v. Atlanta, 27 Ga. A. 568, 110 SH 
408; Young v. Southern Pac. Co., 
(N. M.) 278 P 200. 

Useless amendments generally see 


Supra § 601. 
45. Katsch v. New Haven, 86 
Conn. 326, 85 A 5238; Citizens’ Bank 
Ludowici, 24 Ga. A. 201, 100 SE 


v. 
229; Levine v. Pittsburgh State Bank, 


sought and allowed may be a factor infiuencing the 
court in the exercise of its discretion to refuse fur- 
ther amendments.®° 

The fact that defendant admits the allegations of 


281 Pa. 477, 127 A 68 

46. Bird v. Trapnell, 149 Ga. 767, 
102 SE 131 

Ain wCal, —Ginty v. Ocean Shore R. 
Co. 112" Cak 31) 155 PTs” Norton. 
Bassett, 158 Cal. 425, 111 P 253; Kern 
Island Irr. Co. v. Bakerfield, 151 Cal. 
403, 90 P 1052; Reeg v. McArthur, 17 
Cail SAN 2035149) vey VO5: 

Conn.—Pope v. New Haven, 91 
Conn. 79, 99 A 51, LRA1917B 1239. 

Ga.—Humphrey v. Smith, 142 Ga. 
291, 82 SE 885; Grantville v. Mary- 
land Fidelity, etc., Co., 139 Ga. 53, 76 
SE 575; Georgia R. Co. v. Ellison, 87 
Ga. 691, 13 SE 809. 

Jda.—Davis v. State, a Ida. 187, 
163, 87s) AnnCas1918D 91 

Ky. —Dickerson v. a 144 
Ky. 19, 137 SW 7738; Sydner v. Mt. 
Sterling Nat. Bank, 29 SW 326, 16 
KyL 618. 

Miss.—Sharman v. Staten, 8 S 851. 

N. H.—Gilman v. Meredith School 
Dist., y NEeEl cubs 
N. Y.—Greater New York Film 
Rental Co. v. Motion Picture Patents 
Co., 157 App. Div. 906, 142 NYS 356. 

Oh.—Davis v. Columbus R., etc., Co., 
15 OhNPNS 416. 

Wis.—Smith v. Gould, 61 Wis. 31, 
20 NW 369. 

Wyo.—State v. Kemmerer, 25 Wyo. 
220, 16 Te B.982. 

Sask.—Anderson vy. Olson, 2 Sask. 
L. 405. 

[a] After a pleading has been ad- 
judged insufficient on demurrer, leave 
should not be given to file it again 
as an amendment. Pennington v. 
Ware, 16 Ark. 120. 

[b] If an amended complaint 
would not be sustained on demurrer 
(1) it is properly refused (Beavers 


115 Me. 350, 98 A 940; 
Pease, 17 OhNPNS 225), (2) and an 
amended complaint demurrable on its 
face cannot be served as an amend- 
ment to an earlier complaint adjudged 
insufficient (Tovey v. Culver, 54 N. 
Y. Super. 404): 

[c] After demurrer sustained to 
the original answer, an amended an- 
swer containing no material change 
should be rejected. Recknagel_ v. 
cee 58 App. Div. 624, 69 NYS 


48. Minor y. atk (Tex. Civ. A.) 
225 SW 784. 

49. Campbell v. Campbell, 1 Silv. 
Supiel 40% 5 NYS 17dtis See Dunson Via 
Lewis, 156 Ga. 692, 119 SE 846 (hold- 
ing an amendment properly allowed 
against an objection that it set up no 
cause of action). 

50. Drew v. Lindsay Nat. Bank, 88 
Cal. A. 60, 262 P 822; Barkley v. Hi- 
bernia Sav., ete., Soc, 21 Cal. A. 456, 
32 >5PR..467; Bristol Vv. Pitchard, 81 
Conn. 451, 71 A 558; Scott v. North- 
western Port Huron Co., 17 N. D. 91, 


115 NW 192; Calvin Coal Co. v. Bas- 
trop First Nat. Bank, (Tex. Civ. A.) 
286 SW 901. 
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the complaint will not preclude plaintiff from amend- 


ing.>t 
Statutory actions.°2 


forming pleadings to proof.®? 
[§ 657] (b) Adding Counts. 


done after the evidence 


ecounts.*? 


[§ 658] (c) Annexing Bill of Particulars or Ex- 
Where a complaint contains a count for a 
balanee of account,®® or on an account annexed,°*® but 
without a bill of particulars, such count is amendable 


hibits. 


51. Johnson 
272, 193 P 700. 

52. Changing statutory to com- 
mon-law action and vice versa see 
infra § 687. 

53. Clough v. Rocky Mountain Oil 
Co., 25 Colo. 520, 55 P 809; Arling- 
ton v. Lyons, 131 Mass. 328; Mitch- 
ell v. Tibbetts, 17 Pick. (Mass.) 298. 

54. Ala.—Hough v. Styles, 162 Ala. 
414, 50 S 349; Stowers Furniture Co. 
v. Brake, 158 Ala. 639, 48 S 89; Mont- 
gomery Tract. Co. v. Fitzpatrick, 149 
Mawoll, 43  Srit3by9° LURANS 851); 
Central of Georgia R. Co. v. Foshee, 
125 Ala. 199, 27 S 1006; Sheffield v. 
Harris, 112 Ala. 614, 20 S 955; Elyton 
Land Co. v. Mingea, 89 Ala. 521, 7S 
666; Dowling v. Blackman, 70 Ala. 
303; Louisville, ete., R. Co. v. Laney, 
14 Ala. A. 287, 69 S 993. 

Conn.—Peck v. Bacon, 18 Conn. 377. 

Ga.—Youmans v. Georgia, etc. R. 
Co., 142 Ga. 781, 83 SE 784; Bartow 
Guano Co. v. Adair, 29 Ga. A. 644, 116 
SE 342; Southern R. Co. v. Flynt, 9 
(Cai I SIP, SUDIPSUSEY, 

Ill_—Swift v. Madden, 165 Ill. 41, 
45 NE 979; Independent Order of 
Mut. Aid v. Paine, 122 Ill. 625, 14 NE 


v. Rose, 113 Wash. 


42: Blayney. v. Cotton, 189 Tl. 1A. 
205; Belvidere v. Crichton, 81 ee A. 
595; Meinke’ v. Nelson, 56 II1l. 269. 


Me.—Babb v. Oxford Paper an 99 
Me. 298, 59 A 290; Holmes v. Robin- 


son Mfg. Co., 60 Me. 201; Cram v. 
Sherburne, 14 Me. 48. 

Md.—Gisriel v. Burrows, 72 Md. 
366, 20 A 240. 

Mass.—Smith v. Palmer, 6 Cush. 


513; Kendal v. Carland, 5 Cush. 74; 
Miller v. Clark, 8 Pick. 412; Swan 
v. Nesmith, 7 Pick. 220, 19 AmD 282; 
Ball ‘ve Claflin; 5 Pick: °303,. 16. AmD 
407; Donovan v. Draper, 168 NE 91. 

Mich.—Minkley v. Springwells Tp., 
113 Mich. 347, 71 NW 649; Peo. v. 
Circuit Judges, 1 Dougl. 434. 

Mo.—Peery v. Quincy, etc., R. Co., 
122 Mo. A. 177, 99 SW 14. 

SN arta ay ta v. Freiters, 16 Nev. 

Payee ee v. Curcier, 15 Serg. 
& R. 

Vt. SMoware Nat. Bank v. Fidelity, 
etc., Co., 96 Vt. 462, 121 A 24; Schlitz 
Vv. Lowell Mut. F. Tns. Co., 96 Wie South 
119 A 513; Patterson v. Modern Wood- 
men of America, 89 Vt. 305, 95 A 692; 
Milly. “Smith; 347 Vit. 635. 

Va.—Bowman vy. Broadway First 
Nat. Bank, 115 Va. 463, 80 SE 95. 

[a] An additional count which 
contains a mere restatement of the 
cause of action set up in the original 
pleading is allowable. Swift v. Mad- 
den, 165 Ill. 41, 45 NE 979; Bacon v. 
Emerson-Brantingham Co., 213 Ill. A. 
96; Colozza v. Iowa Cent... R. Co., 182 
MU PASSO; 

[b] Adding count substantially 
different.—Plaintiff cannot introduce 
an entirely new cause of action, but, 
provided he adheres to the original 


A complaint based on statu- 
tory grounds may be amended, like any other, by 
adding an allegation required by the statute or con- 


Tt is uniformly held 
to be within the discretion of the court to allow 
plaintiff to amend his complaint by adding other 
counts for the same cause of action,>* and this may be 
is closed,®® after verdict,>® 
or after verdict and judgment in plaintiff’s favor on 
one count, plaintiff taking a general verdict on all the 
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by annexing such a bill. 


[$§ 656-659 


Likewise where a complaint 


with the common counts for money had and received, 


and for money paid, without specification by bill of 
particulars or otherwise on what account it was spe- 
cially received or paid out such defect is amendable.®° 


Further, the filing of a copy of the instrument sued 


him.°®? 


cause of action, he may add a new: 


count substantially different from 
that contained in the original plead- 
ing. Maxwell v. Harrison, 8 Ga. 61, 
52 AmD 385; Charleston, etc., R. Co. 
v. Lyons, 5 Ga. A. 668, 63 SE 862. 

[ec A general count, which is con- 
sistent with the original declaration, 
may be added by way of amendment, 
if the court is satisfied that plaintiff 
will offer in evidence-under it only 
matter for the recovery of 

the action was originally 
brought. And this may be secured 
by requiring plaintiff to file a specifi- 
cation at the time of the allowance 
of the amendment. Perley v. Brown, 
12 N. H. 493; Cunningham v. Day, 2 
pere, & RI(e4,) 

55. Belvidere v. Crichton, 81 Il. 
A. 595; Cram v. Sherburne, 14 Me. 48; 
Gietiel v. Burrows, 72 Md. 366, 20 A 


[a] Discretion of court.—After 
final submission of the cause it is not 
an abuse of discretion to refuse leave 
to amend by adding another count 
charging defendant in a new capacity. 
Hays v. Turner, 23 Iowa 214. 

56. Independent Order Mut. Aid v. 


Paine, 122 Ill. 625, 14 NE 42; Blayney 
v. Cotton, 189 Ill. A. 205; Meinke v. 
Nelson, 56 Ill. A. 269. 
57. Kendall v. Carland, 5 Cush. 
(Mass.) 74. 
58. Butler v. Millett, 47 Me. 492. 
59. Burgess v. Bugbee, 100 Mass. 
qos: McQueston vy. Young, 21 N. H: 
[a] By annexing thereto a bill of 


particulars previously filed in the 
cause, a complaint containing the 
common counts, including a count on 
an account annexed, but without any 
account annexed, may be amended 
at the trial. Tarbell v. Dickinson, 3 
Cush. (Mass.) 3845. 

60. Dill v. Jones, 3 Ga. 79. 

61. McCarthy v. Neu, 91 Ill. 127. 

62. Character of amendment per- 
missible see infra §§ 661-771. 

63. Walrath v. Hanover F. Ins. Co., 
216 N. Y. 220, 110 NE 426; Nathan 
Vv. Woolverton, 149 App. Div. cya Wea ie§ 
NYS 469. 

64. Fiedler v. Carpenter, 8 F. Cas. 
No. 4,759, 2 Woodb. & M. 211; Chesa- 
peake, ete., RCo. rwa Conley; 1136) Key. 
601, 124 Sw 861; Coleman vy. Con- 
tinental Bank, etc., Cor, 139 Tarcdlors: 
72 S 742; Merrill v. ‘Lattimore, 12 
Here (La.) 138; Lallande v. seg ain 
Lea Harrison v. Boswell, 8 Ont 
WR 6385. 

[a] Allowance held proper.—Hart- 
fone Ace, etc; Co. v. State; (Inds\A.) 
159 NE 21. 

[b] Refusal held proper.—Meridi- 
an! Lumber Co. iv.) Holt, 9a, AlT723, 
120 S 233; Nelson v. Lewiston- Clark 
om Impr. Co., 181 Wash. 235, 229 P 

Time of amendments generally see 
supra §§ 605-627. 


on may be allowed at a subsequent stage of the pro- 
ceedings, and such filing amounts to an amendment 
of the declaration.*+ 

[§ 659] (d) Condition of Cause and Time for 
Amendment.°? A complaint may be amended only at 
a time which will give defendant a right and oppor- 
tunity to meet by proof the allegations made against 
An amendment of the complaint, declaration, 
or petition may be permitted notwithstanding issue 
has been joined,®* or a plea in abatement®® or in 
bar,®® or an answer,®’ or an affidavit of defense,®® 
or a demurrer®® or exception’? has been interposed, 


eos Ala.—Foster v. Napier, 73 Ala. 
D. C.—Tyler v. Mutual Dist. Mes- 
senger Co., 13° App. 267. 
Ill.—Heslep v. Peters, 4 Ill. 45. 
Perea" v. Smith, 4 T. B. Mon. 
3s 
Peas Y.—Shute v. Davis, 2 Johns. Cas. 
[a] Pendency of pleas in abate- 
ment, the legal effect of which the 
amendment may obviate, is rather a 
reason for, than an objection tOMItS 


allowance. Foster v. Napier, 73 Ala. 
595. 

66. Foster v. Napier, supra; 
Crimm vy. Crawford, 29 Ala. 623; Sted- 


man v. Chicago Musical College, 197 
Tit.s As 1356: 

67. Bradley v. Pinney, 77 Kan. 763, 
93 -P 585; Sisters of Charity of In- 
carnate Word v. Emery, 144 La. 614, 
81 S 99. 

[a] Laches.—A plaintiff who has 
allowed more than two years to pass 
without motion for amendment of his 
complaint is estopped by his laches. 
Rowland v. Kellogg, 26 Misc. 498, 57 


NYS 893; Cordusi v. Pianisani, 164 
NYS 560. 
68.' Fels v. Loeb, 3 Pa. Co. 136. 


69. Alexander v. Chipstead, 152 Ga. 
851, 111 SE 552; Macon Georgia State 
Fair Assoc. v. Gordon, 16 Ga. A. 534, 
85 SE 673; Espino v. Nash, 7 Hill (N. 
Y.) 167; Richardson v. Richardson, 8 
Pa. Dist. 242; Guarantee Co. of North 
America v. Lynchburg First Nat. 
Bank, 95 Va. 480, 28 SE 909. 

[a] Reason for rule.—Since leave 
to amend must be granted after de- 
murrer sustained manifestly, when a 
party comes forward voluntarily and 
virtually confesses that his complaint 
is deficient, thereby obviating the 
necessity of judicial action on the 
demurrer, leave to amend must like- 
wise be granted. ‘Lord v. Hopkins, 
30 (Cal. 76. 

{b] The fact that a demurrer to 
the declaration has been overruled 
and abided by, prior to application 
to amend it, does not preclude the 
right to amend. Kistner v. Peters, 
Gee A. 615 [aff 223 Ill. 607, 79 NE 

Amendment if demurrer sustained 
see supra §§ 562-566. 

70. Wolff v. Hibernia Bank, etce., 
Co., 161 La. 348, 108 S 667; Bastrop 
State Bank v. Levy, 106 La. 586, 31 
S 164; Penn v. Jones, 5 La. A. 371. 

[a] Lapse of time.—That seven 
years elapsed between the filing of 
the original petition and the amend- 
ment, or between the filing of the 
exception and the amendment, does 
not affect the question of allowing 
the amendment, where suit was not 
at issue when the amendment was 
filed, and it is not apparent that the ° 
filing of the amendment will give 
plaintiff an unfair advantage. Wolff 
v. Hibernia Bank, etc., Co., 161 La. 
348, 108 S 667. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 659] 


or after transfer of the cause to another court,’! or 
after exceptions have been overruled.?? 
sence of statutes permitting amendments as of 
course,** the time at which plaintiff may be permit- 
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In the ab- 


ted to amend is ordinarily regarded as resting within 


71. Hitt v. Carr, 62 Ind. A. 80, 109 
NE 456. 

Hutchins v. Wade, 20 Tex. 7. 
73. See supra 586. 

Bryant v. Wellbanks, 88 Cal. 
A. 144, 263 P 332; Griffin v. Societe 
Anonyme La Floridienne, 53 Fla. 801, 
44 S 342; Williamson v. Williamson, 
164 La. 144,113 S 796; Meridian Lum- 
ber Cosv.  Holt,49r Law As °723,) 2208S 
233; Lyall v. Wood, 130 App. Div. 
294, 114 NYS 272; Harris v. Wads- 
worth, 3 Johns. (N. Y.) 257; Sackett 
v. Thompson, 2 Johns. (N. Y.) 206. 

. “Amendments in the interest of 
justice are to be liberally allowed; 
yet the farther a case has advanced 
the more cautious should the court 
become in allowing an amendment, 
and when the evidence on both sides 
is closed and the case argued and sub- 
mitted, an amendment should not 
be allowed unless manifestly in the 
interest of justice.’ Delaney v. De- 
laney, (Mo. A.) 245 SW 1075, 1077. 

[a] Refusal held proper.—(1) In 
a case where there were a number of 
equitable principles involved, the 
court did not abuse its discretion in 
refusing permission to amend after 
demurrer sustained where the orig- 
inal action was commenced on the 
last day within the statute of limita- 
tions. Boen v. Evans, 72 Minn. 169, 
715 NW 116. (2) Where, in a will con- 
test, an amendment to contestant’s 
petition, alleging that proponents had 
offered to make a settlement if con- 
testant would withdraw the suit, had 
been stricken and contestant took a 
continuance, the court did not abuse 
its discretion in rejecting such 
amendment offered after the opening 
statement at the second trial, as the 
amendment came too late. Lockie v. 
Baker, (Iowa) 227 NW 160. 

75. St. Louis, etc., R. Co. v. Long, 
Al Okl. 177, 137 P 1156, AnnCas1915C 
432; Pullman Co. v. Finley, 20 Wyo. 
456, 125 P 380. 

[a] Withdrawal from jury.—In a 
personal injury action, it was not an 
abuse of discretion to permit plain- 
tiff to withdraw the case from the 
jury, and to allow an amendment of 
the complaint more clearly to charge 
a claim for punitive, as well as ac- 
tual, damages. Spears v. Atlantic 
Coast Line R. Co., 92 S. C. 297, 75 SE 
498. 

76. U. S.—Kaye v. May, 296 Fed: 
450; Chicago, etc., R. Co. vy. Nelson, 
226 Fed. 708, 141 CCA 464; Kesterson 


v. La Moine Lumber, etc., Co., 193 
Hed. 355, 113. CCA 279. 
Ala.—Georgia Cotton Co. v. Lee, 


196 Ala. 599, 72 S 158; McBrayer v. 
Cariker, 64 Ala. 50; Burkham v. Mas- 
tin, 54 Ala. 122; Sovereign Camp 
WwW. O. W. v. Dennis, 17 Ala. A. 642, 
87 S 616 [certiorari den 205 Ala. 316, 
87 S 620]. 

Ark.—Life, ete., Co. v. Sanders, 173 
Ark. 362, 292 SW 657. 

Cal.—Unruh v. Kauffman, 270 P 
440. 


Colo.—Miller v. Denver, 63 Colo. 
885, 167_P 767. 
Ind.—Landry v. Durham, 21 Ind. 


232. 

Kan.—Bettis v. Wyandotte County, 
Ti6kan. 568, 227 P5325, Hobson vy. 
Ogden, 16 Kan. 388. 

Me.—Ticonic Nat. Bank v. Fashion 


Waist Shop Co., 123 Me. 509, 124 A 
308. 
Minn.—Puustinen | v. 


154 
Minn. 58, 191 NW 273. 

N. Y.—Woolsey v. Rondout, 4 Abb. 
Dec. 639, 2 Keyes 603; Flynn v. Mc- 
Laughlin, 173 App. Div. 368, 159 NYS 
442; Straus v. Buchman, 96 App. Div. 
270, 89 NYS 226 [aff 184 N. Y. 545 
mem, 76 NE 1109 mem]; Thompson 
v. Young, 53 Misc. 250, 108 NYS 200. 

Okl.— Woodruff v. Phillips, 280 P 


Saari, 


449; Pyle v. Hood, 128 Okl. 239, 262 
P 660; Owens v. Taylor, 90.Okl. 96, 
213 P 300. 


Or.—Hollywood Orchards Co. v. 
Dennis, 124 Or. 71, 240 P 881, 263 P 66; 
Wuchter v. Fitzgerald, 83 Or. 672, 163 
P 819; Sharkey v. Portland Gas, etc., 
Ca., 74 Or. 327, 144 P 1152, 145 P 660; 
Swift v. Mulkey, 14 Or. 59, 12 P 76. 

Pa.—Rochester Borough v. Ken- 
nedy, 229 Pa. 251, 78 A 133. 

Porto Rico.—Oronoz v. Roman, 26 
Porto Rico 22; Montalvo v. Montalvo, 
25 Porto Rico 800. 

Ss. C.—Brown v. Carolina Midland 
R. Co., 58 S. C. 466, 36 SE 852. 

Tex.—Ellerd v. Bell, 112 Tex. 536, 
249 SW 456; Ellerd v. Burkhalter. 
(Civ. A.). 269 SW_197;. St. Louis, etc., 
R. Co. v. Lane, (Civ. A.) 248 SW 59; 
eh a v. Decker, (Civ. A.) 135 SW 

Vt.—Congdon v. Torrey, 95 Vt. 38, 
112 A 202. 

Wash.—Johnson v. Atlantic, etce., 
Fisheries Co., 128 Wash. 598, 224 FP 
15; Crane Co. vy. Aitna Indemn. Co., 43 
Wash. 516, 86 P 849. 

[a] Allowance held proper.—Kaye 
v. May, 296 Fed. 450; Tombigbee Val- 
ley R. Co. v. Howard, 185 Ala. 612, 64 
S 338; Rapp v. Horgan, (Cal. A.) 281 
P 1034; Martin J. McEvoy, Ince. v. 
Iannantuoni, 104 Conn. 372, 132 A 
895; Southern R. Co. v. Williams, 139 
Ga. 339, 77 SE 168; New v. Quinn, 
3d Ga. A. 102, 119 SH 457; Todd. v. 
Hailey, 45 Ida. 175, 260 P 1092 
Hinchliffe v. Wenig Teaming Co., 274 
WI 407, Dass Ni 707% sfafior194) T.y A; 


627]; Jacobson v. Ashkinaze, 249 Ill. 
A. 479; Jackson Hill Coal, etc., Co. v. 
Bales, 183 Ind. 276, 108 NE 962; 


Western Silo Co. v. Carter, 98 Kan. 
279, 158 P 71; Harvey v. Rogers, 174 
Ky. 176, 191 SW 894; South Coving- 
ton, ete., R. Co. v. Moore, 170 Ky. 760, 
186 SW 638; Western Union Tel. Co. 
v. Reed, 158 Ky. 552,°165 SW 656; 
Louisville, ete., R. Co. v. Brown, (Ky.) 
113 SW 465; Triggs v. George, 4 La. 
A. 419; Ticonic Nat. Bank v. Fashion 
Waist Shop Co., 123 Me. 509, 124 A 
308; Leelanau Transit Co. v. Houdek, 
239 Mich. 101, 214 NW 142; Wolver- 
ine Spice Co. v. Fallas, 182 Mich. 361, 
148 NW 701; Isbell v. Anderson Car- 
riage Co., 170 Mich. 304, 186 NW 457; 
Gates v. Beebe, 170 Mich. 107, 135 N\ 
934; Greenwood v. Jack, 175 Minn. 
216, 220 NW 565; Peterson v. Parvi- 
anen, 174 Minn. 297, 219 NW 180; 
Klaysmat v. Hibbing, 172 Minn. 524, 
215 NW 851; St. Clair v. Duluth St. R. 
Co., 155 Minn. 208, 198 NW 690; Gag- 
non v. Barnes, 155 Minn. 348, 198 NW 
685; Peterson v. Metropolitan State 
R. Co., 211 Mo. 498, 111 SW 37; Jack- 
son v. Kansas City R. Cos., (Mo. A.) 
232 SW 752; Staehlin v. Major, (Mo. 
A.) 199 SW 427; Duffy v. Hastings, 78 
Mont. 22, 252 P 316; Downs v. Cas- 
sidyin.- 47a Mont.) 4701. 133. Py 06; 
AnnCas1915B 1155; Gaudrosi v. Mi- 
cone, (N. J. Sup.) 141 A 575; Cadwell 
v. Higginbotham, 20 N. M. 482, 151 P 
315; Sherri v. National Surety Co., 
243 N. Y. 266, 153 NE 70; Equitable 
Trust Co. v. A. Salomon, Inc., 207 
App. Div. 226, 201°*NYS 782; Fred- 
ricks v. Kreuder, 137 App. Div. 325, 
121 NYS 1001; Gilikin v. Norfolk 
Southern R. Co., 174 N. C. 137, 93 
SE 469; Evenson v. Nelson, 39 N. D. 
523, 168 NW 386; Parsons v. Wisele, 
(Okl.) 277 P 643; George W. Brown, 
etc., State Bank v. Polen, 132 Okl. 121. 
270 P 9; Pyle v. Hood, 128 Okl. 239, 
262 P 660; Schassen v. Columbia 
Gorge Motor Coach System, 126 Or. 
363, 270 P 530; Eaid v. National Cas- 
ualty Co, 122 Or, 547; 259 P 902 
Geary v. Prudhomme, 117 Or. 165, 243 
P 101; Domurat v. Oregon-Washing- 
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the sound discretion of the trial court,’* whether the 
amendment is sought before,’® or at or during,’® or 
after’’ the trial; 
impaneled,*® after the close of plaintiff’s evidence,*® 


as for example, after the jury are 


ton R., ete., Co., 66 Or. 135, 134 P 313; 
Rectenbaugh vy. Northwestern Port 
Huron Co., 22 S. D. 410, 118 NW 697; 
Texas Utilities Co. v. Clark, (Tex. Civ. 
A.) 269 SW 903; Kenedy Pasture Co. 
v. State, (Tex. Civ. A.) 196 SW 287; 
Memphis Cotton Oil Co. v. Gist, (Tex. 
Civ. A.) 179 SW 1090; Terreil Sewer- 
age Co. v. Stiles, (Tex. Civ. A.) 177 
SW 1053; Davis v. Collins, (Tex. Civ. 
A.) 169 SW 1128; Washington County 
State Bank v. Central Bank, etc., Co., 
(Tex. Civ. A.) 168 SW 456; American 
Warehouse Co. v. Ray, (Tex. Civ. A.) 
150 SW 763; Goldman vy. Broyles, 
(Tex. Civ. A.) 141 SW 283; Gilliland 
v. Fllison, (Tex. Civ. A.) 137 SW 168: 
Pitzer v. Decker, (Tex. Civ. A.) 135 
SW 161; Shay v. Union Pac. R. Co., 
AQT Utah) 252; 153 P.shj Conedon 7. 
Torrey, 95 Vt. 38, 112 A 202; Ryder- 
Gougar Co. v. Garretson, 53 Wash. 71, 


101 P 498, 132 AmSR 1053; Lampe v. 
Jacobsen, 46 Wash. 533, 90 P 654; 
Gist v. Johnson-Carey Co., 158 Wis. 


188, 147 NW 1079, AnnCas1916E 460. 

[b] Refusal held proper.—Schnerb 
v. Holt Mfg. Co., 289 Fed. 1001 [certi- 
orari dism 263 U. S. 726 mem, 44 SCt 
7 mem, 68 L. ed. 527 mem]; Mac- 
Dermot v. Hayes, 175 Cal. 95, 170 P 
616; Scholle v. Finnell, 167 Cal. 90, 
138 P 746; Moyers v. Fogarty, 140 
Iowa 701, 119 NW 159; American L. 
Ins. Co. v. Melcher, 132 Iowa 324, 109 
NW 805; Smith v. Middlesboro Elec- 
tric’.Co., “64 Ky. 46, 174 -SiWwis 773, 
AnnCas1917A 1164; Gambino v. Grat- 
iot Lumber, etc., Co., 235 Mich. 70, 
209 NW 120; Park v. Park, (Mo.) 259 
SW 417; Cooper v. Martin, 222 App. 
Div. 765, 226 NYS 180; Danzig v. 
Baroody, 140 App. Div. 542, 125 NYS 
797; Connell v. New York, etc., R. Co., 
134 App. Div. 231, 118 NYS 944; Em- 
ery _v. Bowbells First Nat. Bank, 32 
N. D. 575, 156 NW 105; Stark v. Mc- 
Kenna, 124 Or. 332, 263 P 391; Berry 
v. Philadelphia, etce., R. Co., 25 Pa. 
Dist. 297; Bayle v. Norris, (Tex. Civ. 
A.) £34 SW i767: Sandi Antonio Ww 
Wildenstein, 49 Tex. Civ. A. 514, 109 
SW 231; Macky v. Bingham, New 
Haven Copper, etc., Min. Co., 54 Utah 
171, 180 P 416; Hathaway v. Arnold, 
157 Wis. 22, 145 NW 780. 

{c] Refusal held improper.—Ken- 
tucky Coal Lands Co. v. J. D. Hughes 
Lumber Co., 200 Ky. 798, 255 SW 689; 
Cornet v. Cornet, 248 Mo. 184, 154 SW 
121; Roland v. Employers’ Casualty 
Co., (Tex. Civ. A.) 290° SW 895 [aff 
(Commn. A.) 1 SW (2d) 568]; Hall v. 
Bowles, (Tex. Civ. A.) 272 SW 638; 
Caswell v. McCall, (Tex. Civ. A.) 163 
SW 1001. 


77. Gaugh v. Gaugh, (Mo.) i1 
SW (2d) 729: Goudie v. National 
Surety Co., (Mo. A.) 288 SW 369; 


Thompson v. Peppler, 91 N. J. L. 160, 
102 A 379; Robbins v. Wyman, 75 
Wash: 617, 135 P 656: 
[a] Refusal held proper.—Gerber 
v. Gerber, 52 Wash. 253, 100 P 735. 
78. Et. Collins Dev. R. Co. v. 
France, 41,Colo. 512, 92 P 953; Smith 
v. Rutherford, 2 Serg. & R. (Pa.) 358. 
_[a]_ Allowance held proper.—Pa- 
cific Commercial Co. v. Northwestern 
aeons Co., 115 Wash. 608, 197 P 
[b] Refusal held proper.—Tingle 
v. Times Mirror Co., 151 Cal. 1° 89 
P 1097; Schneider v. American Bridge 
Co., 31 App. (D. C.) 420; American 
Rio Grande Land, ete., Co. v. Barker, 
(Tex. Civ. A.) 268 SW 506. 
. 79. Ala.—Mobile Light, etec., Co. v. 
Portiss, 195 Ala. 320, 70 S 136. 
Iowa.—Clarkson v. Union Mut. Cas- 
ualty Co., 201 Iowa 1249, 207 NW 
132; Hobbs v. Illinois Cent. R: Co., 
182 Iowa 316, 165 NW 912. 
Ky.—Louisville, ete., R. Co. v. Ad- 
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during the introduction of defendant’s evidenece,*° 
after the close of the evidence,*! after a motion for 
a directed verdict or peremptory instruction®? or 
demurrer to the evidence*? or a motion for nonsuit, *4 
during the argument®® or after the argument,*® after 
before submission,®® 
verdict,®® after verdict, 
after the report of a referee,®? on an application to 


the charge or instructions,** 
after submission,*®® before 
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vary the findings of the clerk of the court as to an 


ams, 148 Ky. 513, 147 SW 384. 

Mo.—State v. Western Union Tel. 
Co., 2638 SW 419. 

N. Y.—Case v. Case, 137 App. Div. 
893, 121 NYS 746 [rev 203 N. Y. 2638, 
96 NE 440, AnnCas1913B 311]. 

Wash.—Hudson vy. Ellsworth, 56 
Wash. 243, 105 P 463. 

[a] Refusal held proper.—Sanger 
v. Bacon, 180 Ind. 322, 101 NE 1001. 

[b] Refusal held improper.—W a- 
tertown First Nat. Bank v. Selmser 
Ftrel,--ete:; *Co,° (Si D:.) ek NW ‘62; 
McLean v. Canadian Pac. R. Co., 12 
Alta. L. 69, 383 DomLR 647, [1917] 1 
WestWkly 1466. 

80. Russell Lumber Co. v. Thomp- 
son,.137 Va. 386, 119 SE 117. 

»- U. S.—Murray v. Wagner, 277 
Fed. 32. 

Cal.—Koch v. Wilcoxon, 30 Cal. A. 
bi, Voss 1048. 

Ind.—Parry Mfg. Co. v. Eaton, 41 
Ind. A. 81, 83 NE 510. 


Mo.—Shannon y.: Mastin, (A.) 108 
SW 1116. 
N. Y.—Butterly v. Deering, 152 


App. Div.. 777, 137 NYS 836. 

[a] Allowance held proper.—Hoyt 
Metal Co. v. Atwood, 289 Fed. 4538; 
Knight v. Kiser, 271 Fed. 869; West- 
ern Coal, etc., Co. v. McCallum, 237 
Fed. 1003, 151 CCA 65; Pell City Mfg. 
Co. v. Cosper, 172 Ala. 532, 55 S 214; 
Baziules v. O’Gara Coal Co., 186 Ill. 
A. 583; Kokomo v. Loy, 185 Ind. 18, 
112 NE 994 [rev (A.) 110 NE 694]: 
Kolar v. Eckhardt, 119 Kan. 518, 240 
P 947; Snyder v. Eriksen, 109 Kan. 
314, 198 P1080; Stewart v. American 
R. Express Co., (Mo. A.) 18 SW (2d) 
520; Reed v. Koch, (Mo. A.) 282 SW 
515; Dorsey v. Corbett, 190 N. C. 783, 
130 SE 842; Omlie v. O’Toole, 16 N. 
D. 126, 112 NW 677; Midland Valley 
RR, Comve Rippe;, 6 (Okls 3147 161" iP 
233; Allen v. Roberts, 85. Pa. Super. 
279; Leggett v. Dinneen, 40 S. D. 
336, 167 NW 2385; Keppler v. Texas 
Lumber Mfg. Co., (Tex. Civ. A.) 184 
SW 3538. 

[b] Refusal held proper.—New- 
berry v. Georgia Cent. R. Co., 271 Fed. 
117 [rev on other grounds 276 Fed. 
337]; Brookfield v. Novelty Glass 
Mfg. Co., 170 Fed. 960, 96 CCA 127 
{aff 170 Fed. 830]; Cole v. Branch, 
171 Ark. 611, 285 SW 353; Sigman v. 
Adams, 151 Ga. 88, 106 SE 82; Bruhn 
v. Ft. Dodge St. R. Co., 195 Iowa 454, 
192 NW 296; Sietsema v. Anderson, 
188 Iowa 651, 176 NW 611; American 
Soda Fountain Co. v. Dean Drug Co., 
136 Iowa 312, 111 NW 534; Matson v. 
Chicago, etc., R. Co., 80 Kan. 272, 102 
P 254; Towles v. Cincinnati Tobacco 
Warehouse Co., 146 Ky. 301, 142 SW 
401; Heitmiller v. Prall, 108 Wash. 
382, 184 P* 334. 

{[c] Refusal held improper.—Ster- 
ling v. Crisfield Mar. Bank, 120 Md. 
396, 87 A 697, AnnCas1915A 1219. 


82. Benson v. Charles Weitz’s 
Sons, (lowa) 224 NW 592. 
{a] Refusal held proper.—Allen v. 


Western Electric Co., 131 Ill. A. 118; 
Boyle v. Chicago, etc., R. Co., 60 Mont. 
453, 199 P 2838. 

83. Atlas Coal Co. v. O’Rear, 161 
Ala. 591, 50 S 68; Hartford City Nat- 
ural Gas, ete., Co. v. Love, 125 Ind. 
275, 25 NE 346. 

84. Ritchie v. Waller, 63 Conn, 
155, 28 A 29, 38 AmSR 361, 


161; The Mode v. Myers, 30 Ida. 159, 
164 P 91. 
85. Hart-Parr Co. v. Alvin-Japa- 


27 LRA | 


nese Nursery Go., (Tex. Civ. A.) 179 


SW 697; St. Paul F. & M. Ins. Co. v. 
ie 62) Mex! "Cive An 440 13h Siw 


[a] Allowance held proper.—Ker- 
sten v. Great Northern R. Co., 28 N. D. 
3, 147 NW 787. 

86. [a] Allowance held proper.— 
Johnson v. Portland R., ete., Co., 79 
Or 4037 ba Psa. 

[b] Refusal held proper.—McMa- 
hon v. Plumb, 90 Conn. 281, 96 A 958. 

{[c] Allowance held improper.— 
Western Union Tel. Co. v. Graham, 
(Tex. Civ. A.) 244 SW 579. 

87. Deen v. Wheeler, 7 Ga. A. 507, 


67 SE. 212. 


[a] Refusal held proper.—Interna- 
tional Dev. Co. v. Clemans, 59 Wash. 
398, 109 P 1034. 

88. Smith v. Barker, 22 F. Cas. No. 
13,013, -Brunn.- Col.. Cas: 78; 3) Day 
(Conn.) 312; Townes v. Dallas Mfg. 
Co., 154° Ala. 612, 45 S$. 696. 

[a] Allowance held proper.—King 
v. Gray, 189 Ala. 686, 66 S 648; Hodg- 
kin v. Boswell, 57 Or. 88, 110 P 487. 

[b] Submission of plea in abate- 
ment.—Where an issue of fact was 
joined on a plea in abatement and 
submitted for determination, the 
court was powerless to allow an 
amendment of the complaint, for its 
power exists only before submission, 
and therefore an order sustaining a 
plea in abatement and allowing such 
an amendment was erroneous. La 
Grande v. Portland Public Market, 58 
Oni A26e Lise Pe 25. 

89.2" Yordl ww. Wordi, 6; ‘Cal-y Ay 20; 
91 P 348; Denney v. Reber, 63 Ind. A. 
192,114 NE 424; Wise v. Central Iowa 
Motors Co., (lowa) 223 NW 862. 

[a] Allowance held proper.—Twin 
Tree Lumber Co. v. Ensign, 193 Ala. 
13, (GIRS Lb2os 

[b] Refusal held proper.—Higgins 
v. Gose, 144 Ky. 123, 137 SW 1038. 

90. [a] Allowance held proper.— 
De Lashmutt v. Chicago, ete., R. Co., 
148 Iowa 556, 126 NW 359. 

91. Post v. Wise Tp., 101 Fed. 204; 
Emeny v. Farmers’ El. Co., 194 Iowa 
282, 189 NW 720; Boyd v. Buick Auto. 
Co., 182 Iowa 306, 165 NW 908; Mat- 
thys v. Donelson, 179 Iowa 1111, 160 
NW 944; Ripley v. Taft, 253 Mass. 
490, 149 NE 311; Laxton vy. Hay, 211 
Mass. 463, 98 NE 29, AnnCas1913B 
709; Pittston Tp. School Dist. v. Du- 
pont Borough School Dist., 275 Pa. 
183, 118 A 308. 

[a] Allowance held proper.—Hal- 
loran) wv. New, York, Jetes,7 R. Col, 217 
Mass. 132, 97 NE 631; Bartley v. 
Boston, ete., R. Co., 198 Mass. 163, 
83 NE 1093; Whittier v. Varney, 1) 
N. H. 291; McClarran v. Longdin- 
Brugger Co., 24 Oh. A. 434, 157 NE 
828; Rea v. Johnson, (Tex. Civ. A.) 
270 SW 1077; Johnson v. Bingham, 
(Tex: Ciy. A.) 251'SW 529. 

[b] New issue.—An amendment to 
the declaration presenting a new is- 
sue upon a contested question of fact 
not presented to the jury should not 
be permitted after verdict. Chicago, 
etc., R. Co. v. Hselin; 86 Ill. A. 94. 

[c] Disagreement as to count.— 
In case a jury bring in a verdict for 
plaintiff on one count, but state that 
they cannot agree upon a verdict on 
the other count of the declaration, 
the court may allow plaintiff to 
amend by striking out the later count. 
Sone v. Russell, 138 Metc. (Mass.) 


92. Bird v. Fox, (Mo. A.) 193 SW 


[§ 659 


assessment of damages,®* pending a motion for new 
trial,** at any time before final judgment,®® even 
though the opinion®® or decision®* of the court has 
been ‘announced, after motion in arrest of judgment?’ 
or after vacation of a nonsuit,?® and, under some 
statutes, even after judgment. 
in some jurisdictions an amendment will not be al- 
lowed after the final termination of the trial,? after 


On the other hand, 


941; Carolina Hardware Co. v. Ra- 
leigh Banking, 


6tcyCo:;: 169-INasC 
744, 86 SE 706. 


[a] Agreement that findings of 
referee shall be final does not limit 
the court’s jurisdiction to allow 
amendments after trial before the 
auditor. Savage v. Walshe, 246 Mass. 
170, 140 NE 787. 

[b] Allowance held proper.—Bird 
v. Fox, (Mo. A.) 193°-SW 941. 

93. Lavallee v. Canadian, etec., R. 
Co., 4 Alta. L. 245, 4 DomLR 376, 20 
WestLR 547, 1 West Wkly S135 

94, Chicago, etc., R. Co. v. Hender- 
son, 126 Ill. A. 530; Portland Fdy., 
etc., Co. v. Gibson, 184 Ind. 342, 111 
NE 184 

[a] Allowance held proper.—Pitts- 
burgh-Texas Gas, etc., Co. v. Adams, 
79 Pa. Super. 511. 

95. Colo.—U. S. Bidelity,, etc., Co- 
v. Peo., 44 Colo. 557, 98 P 828. 


Ill.—Cottam  v. Nazionel Mut. 
Church Ins. Co., 209 Ill. A. 404; Pos- 
tal Tel. Cable Co. v. Likes, 124 Ili. 


A..459 [aff 225 Ill. 249, 80 NE 136]. 

Mass.—Smith v. Boston El. R. Co., 
165 NE 393; Weinstein v. Miller, 251 
Mass. 503, 146 NE 902; Day v. Mills, 


213 Mass. 585, 100 NE 1113; Ques, 
v. Jay, 196 Mass. 584, 82 NE 1 
Pa.—New York, ete., Co. ye New 


. york Cent. R. Coy 267 Pa. 64, 110 A 


286. 

Porto fieo. Monte. v. 
wuge en 15 Porto Rico 284. 

R. I.—dAtlantic Mills v. Superior 
Ct. 32° Ru DT. 285,,.79) A 577 sA tlantic 
Mills v. Superior Ct., 75 A 801. 

Wash.—Spokane Valley Land, ete., 
Co. v. Jones, 53 Wash. 37, 101 P 515. 


District 


96. Diuguid v. Roberts, (Ky.) 121 
Sw. 464. 

97. Gunter v. Sackett, 82 Cal. A. 
Pale NS Cee e 

Ta] Allowance held proper.— 
Campbell v. Genshlea, 180 Cal. 2138, 
180 P 336. 

{b] Refusal held proper.—Yeak- 


ley v. Gaston, 50 Tex. Civ. A. 405, 111 
SW 768; Harsin v. Oman, 59 Wash. 
6938, 110. 621: 

{[c] Where a nonsuit is held well 
taken, plaintiff may, at any time be- 
fore judgment of nonsuit is actually 
entenes, amend his pleading Rice v. 


Ware, 3 Ga. A. 573, 60 SE 3 
98. Boyd v. Buick mies Aaa 182 
Iowa 306. 165 NW 908; Tennessee 


Cent. R. Co. v. Brown, 125 Tenn. 361, 
143 SW 1129. 

99. Bernstein v. National Surety 
Co., 194 App. Div. 910, 185 NYS 158. 


1. Higgins v. Peo., 2 Colo. A. 567, 
31 P..951;)) Hadie ‘v.. Eadie, 44 Mont. 
Sol ee Omi aoo. AnnCas1913B 479; 


Smart v. Valencia, 49 Nev. 411, 248 P 
46; Tennessee Cent. R. Co. v. Brown, 
125 Tenn. 351, 143 SW 1129. 

[a] Refusal held proper.—Jack- 
son v. New York Mut. L. Ins. Co., 186 
Fed. 447, 108 CCA . 369; Peters v. 
Dove, 83 Colo. 1438, 268 P 16; Manns 
v. Manns, (Ky.) 115 SW 715. 

{b] Refusal held improper.—Jus- 
tice v. Rogers, 183 Ky. 466, 209 SW 
344, 

{e] Purely formal defects may be 
cured at any stage of the case. Gau- 
tieri v. Romano, 28 R. I. 246, 66 A 652; 
Barlow v. Tierney, 26 R. I. 557, 59 A. 
930 


a] After rescript ordering final 
judgment.—Strout v. United Shoe 
Mach. Co., 215 Mass. 116, 102 NE 
312. 


2. Real Est. Bank, etc., Co. v. Bald- 
win Locomotive Works, 145 Ga. 105, 


For later cases, developments and changes in the law see cumulative Aunotations, same title, page and note number. 
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final judgment,* or after the action has been dis- 
missed.t An amendment may be refused on the 
ground of laches where in addition to the delay it 
appears that the right to recover rests on a ground 
highly technical and not meritorious,°® but defendant 
eannot charge plaintiff with inexcusable delay in 
moving to amend when defendant himself in part oc- 
easioned such delay,® or where he consented to the 
filing of the amendment out of time.’ If plaintiff ap- 
plies for leave to amend as soon as the insufficiency. 
of his pleading appears, he is not guilty of laches.® 

After time granted to amend. An amendment ten- 
dered long after the time in which the amendment 
was permissible under the court’s order may properly 
be refused.? The fact that an amendment is not of- 
fered until after the expiration of the time granted 
after sustaining of a demurrer to a particular para- 
graph of the petition will not, however, preclude its 
allowance when germane to another paragraph to 
which a demurrer had not been interposed.?° 

After default. Notwithstanding defendant has 
defaulted, plaintiff may in the discretion of the court 
be allowed to amend his declaration, at least before 
the entry of judgment,!? but a substantial and inate- 
rial amendment cannot be made without allowing de- 


88 SE 584. 10. 
[a] Refusal held proper.—Gordon | 36 Ga. A. 415, 136 SE 816. 
v. Foundation Co., 25 Ga. A. 309, 1038 11. 
SE 269; Balhorn v. Pitman Moore] 21, 7 A 814. 
Co., (lowa) 200 NW 601, 39 ALR 397; [a] 


Meisenhelder vy. Byram, 
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Davis v. Farmers’, etc., Bank, 
Bondur v. Le Bourne, 79 Me. 


Matters not affecting substan- 
tial rights.—A plaintiff may be al- 


[49 C.J.] 5038 


fendant an opportunity to come in and answer.!? So 
plaintiff may be allowed to amend after default by 
defendant and a hearing in damages to the court, de- 
fendant being given leave to plead anew and offer 
further evidence.'+ 

[§ 660] (e) Effect of Failure To State Cause of 
Action. Where the original pleading fails to disclose 
a cause of action!® or shows that plaintiff has no 
cause of action,!® or contains a statement of a de- 
fective cause of action as distinguished from a defec- 
tive statement of a good cause of action,** it is ordi- 
narily regarded as not amendable, more particularly 
by amendment after judgment,'® allowable amend- 
ments being those which simply make perfect a cause 
of action which is imperfectly set forth in the plead- 
ing.t® Where. however, a cause of action is defec- 
tively or insufficiently stated, an amendment to per- 
fect the statement is permissible.?° 

Objections made for the first time at the trial to 
the, introduction of evidence on the ground that a pe- 
tition does not state facts sufficient to constitute a 
cause of action are not to be encouraged, and when 
the defect can be cured by an amendment the court 
should permit it to be made instanter and let the 
trial proceed.??| So where defendant reserves until 


13 SE 809; Ledsinger v. Central Line 
Steamers, 75 Ga. 567; Macon v. New- 
Derry, 3d: (Gara Ie 1S Snes bee 
Vaughn v. Dublin, 28 Ga. A. 631, 112 
SE 655; Hooper v. Atlanta, 26 Ga. A. 
221,.105 SE 723; Daniels v. Booker, 


(Minn.) 227 
NW 426. 


3. McCready v. Gans, 242 Pa. 364, 
89 A 459. 
[a] Refusal held proper.—Jackson 


v. Conneautville Borough School 
Dist., 280 Pa. 601, 125 A 310. 
4.. Cumbie v. St. Louis, etc., R. 


Co., 105 Ark. 406, 151 SW 237; Chis- 
holm vy. Atlantic Coast Line R. Co., 
14 Ga. A. 166, 80 SE 528; Chaput v. 
Bock, 224 Mo. 73, 123 SW 16; Frey v. 
Dougherty, 286) Pa. —45,.-132' Asv717. 
Compare Russell v. Koennecke, (Tex. 
Civ. A.) 197 SW 1111 (a trial amend- 
ment, filed after the cause had been 
dismissed, without the knowledge or 
consent of the court, would not aid 
the sufficiency of the original peti- 
tion). 

[a] Refusal held proper.—(1) 
Where plaintiff in an action against 
the maker of notes secured by a 
chattel mortgage, and against the 
payee who had indorsed the notes to 
him, permitted the cause to be dis- 
missed as to the payée and proceeded 
to judgment against the other de- 
fendants. Lissner v. Stewart, (Tex. 
Civ. A.) 147 SW 610. (2) Where the 
court dismissed a suit against resi- 
dent and nonresident defendants for 
lack of prosecution, plaintiff having 
been lacking in diligence to procure 
service of nonresident. Cain v. Whar- 
ton, (Tex. Civ. A.) 196 es 952. 

5. Saltus v. Genin, 16 N. Y. Super. 
639, 8 AbbPr 253, 17 HowPr 390 [aff 
10 AbbPr 478]. 

6. Blackburn v. American News 
Co., 89 App. Div. 82, 85 NYS 440; 
Woolsey v. Shaw, 34 App. Div. 405, 
53 NYS 436; Farmers’ Nat. Bank v. 
Underwood, 15 App. Div. 626, 44 NYS 
Bhs Bomar v. Means, 47 SC: 190, 
25 SE 60. 

- 7% Radford v. Gaskill, 20 Mont. 293, 
50 P 854. 

8. Nevins v. Brooklyn Citizen, 171 
App. Div. 648, 157 NYS 155; Hayes 
al 89 App, .Div. 529, 57 NYS 


[a] Where plaintiff had been slow 
in discovering the deficiencies in his 
complaint, but there was no sugges- 
tion that he had been guilty of bad 
faith, his application to amend should 
be granted. Leopoldstadt v. Kann, 
150 App. Div. 914, 135 NYS 466. 

9. Norden vy. Collier, 20 Ga. A. 98, 
92 SE 652. 


lowed to amend in matters not af- 
fecting the substantial rights of de- 
fendant after a default taken. Loring 
v. Wittich, 16 Fla. 617; McLaughlin 
v. Wilks, 42 Mich. 553, 4 NW 268. 

[b] New parties.—A subsequent 
amendment of plaintiff’s pleading, 
bringing new parties, does not waive 
the default where it does not in any 
manner affect the rights of parties. 
McDonald v. Donaghue, 30 Iowa 568. 
§ yeep of notice see Judgments 

12. Hooton v. Redmond, 237 Mass. 
508, 180 NE 107. 

13. Haggin v. Lorenz, 15 Mont, 309, 
39 P 285; Reynolds v. New York 
Wood Fibre Co., 19 Pa. Co. 318; Tullis 
v. Scott, 38 Tex. 537. But see Fowl- 
kes v. Webber, 8 Humphr. (Tenn.) 
530 (where damages on an inquest 
in an action of covenant are awarded 
in excess of the amount laid in the 
writ, plaintiff may be allowed to 
amend the writ, even after judgment 
by default, so as to correspond to 
the amount awarded, without an or- 
der allowing defendant to replead). 

[a] Bill of particulars.—An 
amendment of a bill of particulars 
attached to a complaint taken after 
the rendition of a judgment by de- 
fault, so as to allow a judgment for 
a larger amount than is claimed in 
the original cause of action, invali- 
dates the judgment. Columbia Coun- 
ty v. Branch, 31 Fla. 62, 12 S 650. 

[b] Declaration failing to state 
cause of action.—Where plaintiff's 
declaration fails to state a cause of 
action, he cannot, after defendant’s 
default, amend by restating his cause 
of action and without notice take 
another judgment thereon. Wood vy. 
Nicolson, 43 Kan. 461, 23 P 587. 

14. La Barre v: Waterbury, 69 
Conn. 554, 37 A 1068. 

15. U. S.—Coker Ne 
Mills, 119 Fed. 706. 

Ark.—Arkansas kL. Ins. Co. v. 
American Nat. L. Ins. Co., 110 Ark. 
130, 161 SW 136. 

Conn.—Vickery v. New London 
Nig R..Co., 87 Conn. 634, 89, A 


€.—Ex p. Mansfield, 11 App. 558. 

Ga. —Shepherd v. Southern Pine Co. ; 
118 Ga. 292, 45 SE 220; Bryson v. 
Thurmond, 103 Ga. 463, 30 SE 269; 
Ellison v. Georgia R. Co., 87 Ga. 691, 


Monaghan 


23 Ga. A. 644, 99 SE 228. 

Ill.—Hackman y. Staunton, 190 Ill. 
Ab 4D: 

La.—Louisiana Cent. Lumber Co. v. 
May, 143 La. 420, 78 S 660; Tremont 
Lumber Co. v. May, 143 La. 389, 78 
S 650; Lafayette Parish Police Jury 
Vv. -Martin,) 140, Ua. 848)" 74S 705 
Pate v. Hackley, 124 La. 854, 50 S 

Me.—Tolman v. Union Mut. L. Ins. 
Co., 124 Me. 42, 126 A 16 

Mass. —Brigham Vv. Este, 2 Pick. 420. 

Mo.—Swift v. Central Union F. Ins. 
Co., 279 Mo. 606, 216 SW 935 [aff 202 
Mo. A. 419, 217 SW 1003]. But see 
Golden v. Moore, 126 Mo. A. 518, 104 
SW 481 [overr Swift v. Central Union 
F. Ins. Co., 202 Mo. A. 419, 217 SW 
1003 (aff 279 Mo. 606, 216 SW 935)]. 

N. Y.—U. S: Glass ‘Co. ¥: Levett, 
24 Misc. 429, 53 NYS 688. 

Porto Rico.—Ochoa v. Gonzalez, 29 
Porto Rico 948. 

S. C.—Proctor v. Southern R. Co., 
64 S. C. 491, 42 SE 427; Whaley Vv. 
Lawton, 57 Shia 20 On oD 'SE 558; Pri- 
vett v. Wilmington, ete. R. Co., 54 
S. C. 98, 32 SE 75; Ruberg v. Brown, 
SOISAC: "397, 27 SE 873; Lilly v. Char- 


toe etc., R. Co., 32 Sy Cl 142°°10-SE 
Wis, Ky, Ho giiyras. 
239, 91 AmD 397. 
[a] A statute providing for 


amendment upon arrest of judgment 
does not permit an amendment where 
the petition fails to state a cause of 
action. Swift v. Central Union F. Ins. 
Co., 202 Mo. A. 419, 217 SW 1003 [aff 
279 Mo. 60, 216 SW 935 i; 

16. Whaley Vx, Lawton, %572S2.e 
256, 35 SH 558. 

17. Renn v. Seaboard Air Line R. 
Co., 170 N. C.. 128, 86 SH 964 [aff-241 
US: 290, 36 SCt 567, 60 L. ed. 1006]; 
pha vy. Ruffin, 118 N. CG 69, 23 SE 

18. Swift v. Central Union F. Ins. 
Co., 279 Mo. 606, 216 SW 935 [aff 202. 
Mo. A. 419, 217 SW 10038]. 

19. Shepherd v. Southern Pine Co., 
118 Ga, 292, 45 SH 220; Davis v. Mus- 
cogee Mfg. Co., 106 Ga. 126, 32 SE 
P03: Milly vi Charlotte, etce- RF Co:; 
32 S. Cc. 142, 10 SE 932; Guarantee Co. 
of North America v. Lynchburg First 
Nat. Bank, 95 Va. 480, 28 SE 909. 

20. See infra § 661. 

21. Roberts v. Taylor, 19 Nebr. 184, 
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the trial an objection that the complaint fails to 
state a cause of action, because of the omission of a 
material allegation, and the objection is sustained, 
the court may properly refuse to dismiss the com- 
plaint and may permit an amendment,?? or where the 
substantial rights of defendant are not thereby inju- 
riously affected, the court may direct the trial to 
proceed while it holds the objection under advise- 
ment and then permit an amendment of the complaint 


to conform to the proof. 


[§ 661] (f) Subject Matter of Amendment—aa. 
Where a cause of action is defectively or 
insufficiently stated, an amendment to perfect the 


In General. 


27 NW 87; Burlington, etc., R. Co. v. 
Crockett, 17 Nebr. 570, 24 NW 219. 

22. National Deposit Bank v. Rog- 
ers, 166 N. Y. 380, 59 NE 922. 

23. National Deposit Bank vy. Rog- 
ers, Supra. 

Dismissal or nonsuit because of ob- 
jections to pleadings generally see 
Dismissal and Nonsuit §§ 104-109. 

24. U. S.—Fleischmann Constr. Co. 
WanUnes) 200 Wis S349) 46 SCUL28 4 70 
L. ed. 624 [aff 298 Fed. 330 (aff 298 
Fed. 320) ]. 

Ark.—Climer v. 123 Ark. 
510, 185 SW 1097. 

Conn.—Church v. Syracuse Coal, 
ete.,| ‘Co:, 32) Conn. 372. 

Ga.—Greer v. Andrew, 133 Ga. 193, 
65 SE 416; Central of Georgia R. Co 
v. Inman, 129 Ga. 656, 59 SE 786; 
Central of Georgia, R. Co. v. Inman, 
129 Ga. 652, 59 SE 784; Southern R. 
Co. v. Gardner, 127 Ga. 320, 56 SE 454; 
Reid v. Jones, 127 Ga. 114, 56 SE 128; 
Smith v. Georgia Raw CEC. OO: ok Ga. 
764, 13 SE 904; Hardee v. Lovett, 83 
Ga. 203, 9 SE 680; Lemar v. Russell, 
17 Ga. 307, 2 SH 467; Merritt v. Bag- 
well, 70 Ga. 578; Camp v. Smith, 61 


Aylor, 


Ga. "449; Americus Bank y. Rogers, 
55 Ga. 39; U. S. Fidelity, etc., Co. v. 
Koehler, 365Ga. A. 396, 7 SE 85 


{transf 161 Ga. 934, 132 SE 64]; 
Hooper v. Atlanta, 26 Ga. A. 221, 105 
SE 723; Harris v. Atlantic Coast ‘Line 
RR Co., 25 Ga. A. 885, 104 SHE 924; 
Austin v. M. Ferst’s, Sons COnue Ga. 

A. 91, 58 SE 318. 
Tl.—Mott v. Chicago, RR Co,, 
145 


102 Ill. A. 412. 
Ind.—Poundstone v. Baldwin, 

Hartford City 

Nat. Gas, ete., Co. v. Love, 125 Ind. 


etc., 


Ind. 139, 44 NE 191; 


PRES PAS) NE 346; Parry Mfg. OOnny. 
Eaton, 41 Ind. IN, 81, 83 NE 510. 

Kan.—Wells v. Hansen, 97 Kan. 
305, 154 P 103838, LRAI916F 566, 
AnnCas1918D 23; Hobson v. Ogden, 
16 Kan. 388. 


La.—Sisters of Charity of Incar- 
nate Word v. Emery, 144 La. 614, 81 
S 99; Louisiana Cent. Lumber Co. 
v. May, 143 La. 420, 78 S 660; Tre- 
mont Lumber Co. v. May, 143 La. 
889, 78 S 650; Vicknair v. Southside 
Plantation Co., 10 La. A. (Orleans) 43. 

Me.—Pullen v. Hutchison, 25 Me. 
249. 

Mass.—Daley v. Boston, ete., R. Co., 
147 Mass. 101, 16 NE 690. 

Mo. — Lindsey v. American Car, etc., 
Cow CAL) E16) (SWZ). 6155 State v. 
Webb, 177 Mo. A. 60, 164 SW 184; 
Lynch iV. lynch, 817 Mo. i 32; Gal- 
breath v. Newton, 45 Mo. A. ley 

Nebr.—Myers v. Moore, 78 Nebr. 
448,110 NW 989; Wallingford v. Burr, 
17 Nebr. 137, 22 NW 350. 

N. H.—Greenleaf v. Burbank, 13 
N. H. 454. 


N. Y.—Thayer v. Marsh, 75 N. Y. 
340 [aff 11 Hun 501]; Buck v. Barker, 
5 NYSt 826. 

N. C.—Dockery v. Hamlet, 162 N. 
C. 118, 78 SE 13; State v. Turner, 96 
INGO 416) 2) 05 1c 

Oh.—Stowe-Fuller Co. v. Dominick, 
POmOn-wie@in. (Ct. AN = 9.91556. 

Or.—Swift v. Mulkey, 14 Or. 59, 12 
122 9K, 

Pa.—Greene County v. Southern 
Surety Co., 292 Pa. 304, 141 A 27. 

in, T.— Barlow v. Tierney, 1 Oneiepeelie 


PLEADING 
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statement will ordinarily be allowed,?* as where it 
merely amplifies or explains the original allega- 
tions,?° or sets out the original claim in greater de- 
tail?® or with more completeness?’ or particularity?® 
or definiteness and certainty?® or which corrects ecler- 
ical errors®°® or technical defects*+ in the statement 
of the cause of action. 
claring upon a written instrument misdescribes it, 
he may, by subsequent amendment, correct or amplify 


So where the pleader in de- 


the deseription,?? for example to show that the in- 


able. 


557, 59 A 930. 

S. C.—Hodge v. Atlantic Coast 
Lumber Corp., 90 S. C. 229, 71 SH 
1009, 73 SE 71; Knight v. Attna Cot- 


CON AMAlLS GSOn Se Cy a2d sy eG LS hy 39 6s 
Brown vy. Carolina Midland R. Co., 
58 S. C. 466, 36 SE 852; Ruberg v. 
Brown, 50 S. ©. 397, 27 SE 873; Har- 
ee v. Hackney, 35 S. CG 361, 14 SE 

Tex.—Texas El., etc., Co. v. Mitch- 
ell, 78. Tex. 64,16 SW 275; Gulf, etc., 


R. Co. v. McGowan, 73 Tex. 355, 11 SW 
336; International, etc., R. Co. v. Ir- 
vine, 64 Tex.'529; Smith v. Kinney, 33 
Tex. 283; Thouvenin v. Lea, 26 Tex. 
612; Meade v. Jones, 13 Tex. Civ. A. 
320, 35 SW 310; Bremond y. Johnson, 
1 Tex. A. Civ. Cas. § 609. 

Vt.—Skinner v. Gray, 12 Vt. 456. 

Wyo.—Neweastle First Nat. Bank 
v. Sorenson, 30 Wyo. 136, 217 P 948; 
Finley v. Pew, 28 Wyo. 342, 205 P 310, 
206 P 148. 

Alta.—Royal Bank v. 
Eneaed 3 WestWkly 17. 

B. C.—Drake vy. Carter, 28 B. C. 119, 
ee OU 872, [1920] 1 WestWkly 
Man.—Ross v. Moon, 17 Man. 21. 
Que.—Mireault v. Parker, 7 Que. 


Mullen, 


Pr. 450; Lefebvre v. Dominion Wire 
Mie.iCoy.2 Que; Pr. 497. 
[a] A defective statement of a 


good cause of action (1) may be 
cured by amendment. Mizzell v. Ruf- 
fin, 118) N.C. '69,°23° SH 927.5 «@) Hor. 
example, an allegation in the com- 
plaint in an action for breach of war- 
ranty that “there was and is a breach 
of defendant’s contract of warranty 
aforesaid” is a defective statement of 
a good cause of action, in that it does 
not allege in what the breach con- 
sisted, and as a defective statement 
as distinguished from a statement of 
a defective cause action is amendable. 
Mizzell v. Ruffin, supra. 

25. Ala.—Louisville, etc., R. Co. v. 
Abernathy, 192 Ala. 629, 69 S 57. 

Colo.—Johnson v. Cummings, 12 
Colo, Aw 17; 155-P 269° 

Ga. nan v. Bigler, 159 Ga. 706, 
126. SH 719: Blackwell’ Vv. Ramsey~ 
Brisben Stone Co., 126 Ga. 812, 55 SE 
968; Woodward Ay Miller, 119 Ga. 
618, 46 SE 847, 100 AmSR 188, 64 LRA 
932; Woodley v. Coker, 119; Ga. 226, 
42 SE 89; Georgia Cent. Ris Covan: 
Mosely, 112 Ga. 914, 88 SE 350; Cra- 
ven v. Walker, 101 Ga. 845, 29 SH 152; 
Southern Express Co. v. Turner, 25 
Ga. A. 625, 103 SH 802; Hollister v. 
Bluthenthal, 9 Ga. A. 176, 70 SE 970; 
Jenkins v. Seaboard Air-Line R. Co., 
3 Ga. A.) 381,159 SH 1120. 

Ill. Wabash R. Co. v. Campbell, 
117 Ill. A. 630 [aff 219 Ill. 312, 76 NE 
346, 3 LRANS 1092]. 

La.—James v. New Orleans, 151 la. 
480, 91 S 846. 

Mass. American Stable ~'Co.  v. 
Clarke, 221 Mass. 271, 108 NE 1077. 

Pa.—Joynes v. Pennsylvania R. Co, 
234 Pa. 321, 83 A 318 

W. Va.—Phenix IBN ‘Ins. Co. v. Vir- 
ginia-Western Power Co., 81 W. Va. 
298, 94 SE 372 

26. Miss. — Finley Vv. 
117 Miss. 289, 78 S 177. 

Mo.—Hasler vy. Ozark Land, etc., 


Armstrong, 


strument was under seal.*? 
breach generally,®* or in terms too large,*® is amend- 
A complaint which is defective because it does 


An assignment of a 


Co., 101 Mo. A. 136, 74 SW 465. 

N. Y.—Rosseau v. Rouss, 91 App. 
Div. 230, 86 NYS 497 [rev on other 
grounds 180 N. Y. 116, 72 NE 916]. 

Okl.—West v. Rawden, 33 Okl. 399, 
120 P 1160, 

Tex.—Missouri Pac. R. Co. v. Fore- 
man (Civ. A.) 46 SW 834. 

27. U.S. Fidelity, etc., Co. v. Peo., 
44 Colo. 557, 98 P 828; Samp v, Long, 
50 S. D. 492, 210 NW 733. 

28. Conn.—Beers y. Woodruff, etc., 
Iron Works, 30 Conn. 308. 

Ga.~Western, ete., R. Co. v. Burn- 
ham, 123 Ga. 28, 50 SE 984; Colum- 
pee v. Anglin, 120 Ga. 785, 48 SE 318. 

y.—Bennett v. Owen, 183 Ky. 233, 
208 Sw 815. 

Mass.—Smith v. Thomson-Houston 

Electric Co., 188 Mass. 371, 74 NE 


664; Hill v. Sayles, 12 Metc. 142. 
gee pe v. Glasner, 79 Mo. 
Nebr.—Carmichael v. Dolen, 25 


Nebr. 335, 41 NW 178. 
N. H.—Connell v. Putnam, 58 N. H. 


335; Bassett v. Salisbury Mfg. Co., 28 
N. H. 438. 
Hehaea Soa nable v. Koehler, 28 Pa. 


S. C.—Morrow v. Gaffney Mfg. Co., 
70 S. C. 242, 49 SH 573;. Sullivan v. 
Sullivan, 24 SoC. 474, 

Tex.—Silhberberg v. Trilling, 82 Tex. 
523, 18 SE 591; International, etc., 
RCo: vi) Boykin, 32) Tex Civils To. 
SW _ 93; Gulf, etc., R. Co. v. Richards, 
1} Tex. Civ. As 915,132 Siw 6: 

Vt.—Houghton v. Holt, 51 Vt. 475. 

[a] In an action for the amount 
due on interest coupons, one of the 
coupons may be set up in an amend- 
ed complaint. Kansas City, ete., R. 
Co. v. Cobb, 102 Ala. 356, 14 S 763. 

29. O’Hara v. Williamstown Ceme- 
tery Co. 1383° Ky. 1828; 119 Swe 234 
Justice v. Justice, 163 App. Div. 877, 
147 NYS 806. 

[a] Rule applied.—(1) A com- 
plaint which sets forth, as a lien on 
certain premises, a judgment recov- 
ered in another suit may be amended 
by alleging that such judgment was 
properly docketed. Cady v. Allen, 22 
Barb. 388 [aff 18 N. Y. 5731. ((2)/'The 
real relation which parties bear to a 
written instrument, if not apparent 
on its face, may be shown by an 
amendment of the original complaint. 
Tift v. Carlton, 73 Ga. 145. 

30. Boeckle v. Masse, 
A.) 5 SW (2d) 195. 

31. Eisner v. Pringle Memorial 
Home, 130 App. Div. 559, 115 NYS 58. 

32. M. V. Monarch Co. v.’ Terre 
Haute First Nat. Bank, 105 Ky. 336, 
49 SW 32, 20 KyL 1223; Gosnell v. 
Webster, 70 Nebr. 705, 97 NW 1060; 
Lycoming F. Ins. Co. vy. Billings, 61 
Wits (SOS UA Td ois Sei vs Smiths ord: 
WVityDSbs 

33. Reed v. Scott, 30 Ala. 640; 
Kelly v. Duignan, 3 Blackf. (Ind.) 420. 

[a] In an action of covenant the 
declaration should show that the con- 
tract was under seal, but if it does 
not, the error is amendable. Wing v. 
Chase, 35 Me. 260. 

34. Murphy v. 2° Ga. 


257. 
Sharp v. Colgan, 4 Mo. 29. 


(Tex. Civ. 


Lawrence, 
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§§ 661-666] 


not state that plaintiff has performed on his part the 
conditions of the contract sued on may be amended 
by inserting such allegations.*® An allegation of a 
promise to pay a certain sum when requested is 
amendable by alleging a demand upon the promisor 
before the suit.°7 Where an amendment pleads evi- 
dence or irrelevant and disconnected matters instead 
of ultimate facts, it is properly refused.?8 

[§ 662] bb. Jurisdictional Matters.*® Although it 
has been held that, where a tribunal is of special 
and limited jurisdiction if the facts upon which ju- 
risdiction rests do not appear, the court has no ju- 
risdiction to permit them to be supplied by amend- 
ment;*° an amendment will ordinarily be allowed to 
supply a jurisdictional fact omitted from the original 
pleadings,* although, in a jurisdiction in which it is 
not permitted to change the cause of action,*? the 
amendment must not have that effect,#? and further, 
an amendment is properly refused where the cause of 
‘action is such that it cannot be brought within the 
court’s jurisdiction.4# The rule that a party will not 
be permitted by amendment to set up a cause of ac- 
tion where no cause of action was stated in the orig- 
inal complaint*® does not preclude the supplementing 
of a cause of action already set out by facts merely 
insuring jurisdiction of the court invoked.*® 

An affidavit of demand failing to comply with a 
mandatory provision of the statute under which it 
is filed cannot be amended.4* 


[§ 663] cc. Conditions Precedent. Where the 


36. Winch vy. Farmers’ L. & T. Co., | Jenkins v. Hall, 32 NYS 883; 
11 Misc. 390, 32 NYS 244. Vi Postal, Tel. Co; 

37. Snook v. Raglan, 89 Ga. 251,| SE 764; Kendall 
15 SE 364. Tex. 499, 18 SW 104. 

38. Kendall v. Bunnell, 73 Cal. A. [b] 
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[49 C.J.] 505 


statute prescribes some condition that must be ful- 
filled before the right to commence an action vests, 
compliance with such condition may be alleged in an 
amendment to the original complaint;*® and it has 
been held that such amendment may be made even 
during a hearing in damages after default.*® 

[§ 664] dd. Allegations Inconsistent with Original 
Allegations. An amendment which is inconsistent 
with, or contradictory of, the allegations of the 
original pleading may properly be refused,°° al- 
though the court may in its discretion allow it.°t So 
a plaintiff is properly denied leave to file an amended 
complaint from which material facts contained in the 
original complaint have been omitted where there is 
no claim of error or mistake in the allegations of 
the former pleading.®? But before issue joined, 
plaintiff may, by an amended pleading, truly state 
the facts upon which the action is based, although 
there is more or less apparent conflict between the 
facts as alleged in the original and in such amended 
pleading.®* The court will not consider an amend- 
ment to the complaint stating a fact which virtually 
extinguishes plaintiff’s cause of action, but will dis- 


-miss the suit.°4 


[§ 665] ee. Alternative Allegations. Where, un- 
der a statute, a plaintiff is entitled to plead particu- 
lar matters in the alternative,°> an amendment may 
be so framed.®® , 

[§ 666] ff. Striking or Narrowing Allegations. 
An amendment amounting to a narrowing of the alle- 
sior Mfg. Co. v. Boyle, 46 Kan. 202, 
26 P 408; Phalen v. Detroit, 126 Mich. 
683, 86 NW 126. 


[a] Order of reference.—An 
amendment is proper showing that a 


Chafee 
Shiau Cawolan Ls 
Hackworth, 66 


in the 


655, 241 P 565. 

39. Amendments of jurisdictional 
averments in federal courts see Fed- 
eral Courts § 94. 

Amendments of pleadings as to ju- 
risdictional amount see Courts §§ 55, 
73 


40. Woodmont Assoc. v. Milford, 85 
Conn. 517, 84 A 307. 

41. U. S.—wNorthern Pac. R. Co. v. 
Austin, 135 U. S. 315, 10 SCt 758, 34 
L. ed. 218; Robertson v. Cease, 97 
U. S. 646, 24 L. ed. 1057; Morgan v. 
Gay, 19 Wall. 81, 22 L. ed. 100. 

Ala.—Karthaus v. Nashville, 
R. Co., 140 Ala. 433, 37 S 268. 

Colo.—Nelson vy. Chittenden, 53 
Colo. 30, 123 P 656, AnnCas1914A 1198. 

Ga.—Carolina Constr. Co. v. Branch, 
164 Ga. 837, 139 SE 676; Burton v. 
Wadley Southern R. Co., 25 Ga. A. 
599, 103 SE 881; Flint River, etc., R. 
Co. v. Sanders, 18 Ga. A. 766, 90 SE 
655; Sharp v. Morgan, 9 Ga. A. 487, 
71 SE 766. 

Minn.—Berryhill v. Healey, 89 
Minn. 444, 95 NW 314. 

Mo.—Mier v. St. Louis, ete., R. Co., 
56 Mo. A. 655. 

N. Y.—Meeks v. Meeks, 79 App. 
Div. 49, 79 NYS 718. 

Tex.—Evans v. Mills, 16 Tex. 196; 
Ward v. Lathrop, 11 Tex. 287; Pied- 
mont, etc. L. Ins. Co. v. Fitzgerald, 
1 Tex. A. Civ. Cas. § 1345. 

B. C.—Hahn v. Seibel, 28 B. C. 
387, [1920] 2 WestWkly 595. 

Compare Trudeau_v. Baudet, 47 
Que. Super. 401 (holding that amend- 
ment cannot be allowed after declina- 
tory exception). 

[a] Residence of parties.—A com- 
plaint may be amended to show that 
a party resides within the jurisdic- 
tion of the court. Carolina Constr. 
Co. v. Branch, 164 Ga. 837, 139 SE 


etc., 


676; Hall _v. Mobley, 13 Ga. 318; 
Lowery v. Kline, 6 La. 380; Henneke 
vy. Schmidt, 121 App. Div. 516, 160 


NYS 138; Hogan v. Glueck, 2 App. 
Div. 82, 37 NYS 522; House v. Cooper, 
$0 Barb. (N. Y.) 157, 16 HowPr 292; 


wrong court may be amended. Rose- 
water v. Horton, 4 Nebr. (Unoff.) 205, 
93 NW 681. 

[c] Wenue.—(1) Venue laid in a 
wrong. county may be corrected by 
amendment (Perry v. Milligan, 58 Ga. 
479; Evans v. Maysville, ete., R. Co., 
77 SW 708, 25 KyL 1258), (2) or 
venue in a transitory action may be 
changed after general issue is plead- 
ed (Gay v. Homer, 13 Pick. (Mass.) 
535). (3) So a complaint omitting en- 
tirely the venue of the action may be 
amended. Hastie v. Burrage, 69 Kan. 
560, 77 P 268; Hotchkiss v. Crocker, 
15 HowPr (N. Y.) 336. 

{[d] Where an allegation of fraud 
is necessary in order to give the court 
jurisdiction, it may be inserted for 
that purpose. Evans v. Mills, 16 Tex. 
196; Little v. Woodbridge, 1 Tex. A. 
Civ. Cas. § 152. 

fe] Alleging unlawful acts.—A 
complaint on a contract may be 
amended alleging an unlawful act in 
connection with the breach thereof, 
so as to fix the jurisdiction in the cir- 
cuit instead of the justice’s court. 
Frizzell v. Duffer, 58 Ark. 612, 25 SW 


Lit 

42. See infra § 671. 

43. Knight v. Quincy, etc., R. Co., 
120 Mo. A. 311, 96 SW 716; Gillam 
Va Virginia la. Insh Co; 12 IN» C7369) 
28 SE 470. 

44. Roberson v. Bennett, 20 Ga. A. 
590, 98 SE 297; Kinney v. Channel 
State Bank, (Tex. Giv. A.) 288 SW 
EN 
[a] Where an action as originally 
brought is a nullity, the declaration 
cannot be amended. Roberson  v. 
Bennett, 20 Ga. A. 590, 93 SE 297. 

45. See supra § 660. 

46. Meeks v. Meeks, 79 App. Div. 
49, 79 NYS 718. 

47. Philadelphia Nat. Bank v. Mor- 
gan, 15 Del. 265, 40 A 1113.. 

48s. La Barre v. Waterbury, 69 
Conn. 554, 37 A 1068; Snook v. Rag- 
lan, 89 Ga. 251, 15 SE 364; Excel- 


-| v. -Ratelle, 


demand for an order of reference has 
been made as required by statute. 
Ridell v. Mullan, 77 Cal. 577, 20 P 91. 

Presentation of claim against mu- 
Emin! see Municipal Corporations 

49. La Barre v. Waterbury, 69 
Conn. 554, 37 A 1068. 

50. Patrick v. Crowe, 15 Colo. 543, 
25 P 985; Cooper v. Oglethorpe Sav., 
ete, Co., 147 .Ga. 570; 94 SH 2006; 
Knerzer v. Worthing, 183 Wis. 39, 197 
NW 199; International Harvester Co. 
(Que.) 18 RevdeJur 458. 
See Harris v. Cincinnati, etc., R. Co., 
5 OhNPNS 173 (a material fact stat- 
ed in a petition cannot be suppressed 
as an admission of record by amend- 
ment). 

La] Allegations held inconsistent. 
—Flynt v. Southern R. Co., 7 Ga. A. 
313, 66 SE 957; Connell v. New York, 
ete, R., Co., 134 App. Div. 231) 118 
NYS 944. : 

{b] Allegations held not incon- 
sistent.—Henry Bickel Co. v. Huf- 
faker, 170 Ky. 407, 186 SW 474; Van- 
ausdol v. Odessa Bank, (Mo. A.) 5 SW 
(2d) 109; Masterson v. Berlin St. R. 
Co., (N. H.) 189 A 753; Security Nat. 
Bank v. Kynerd, (Tex. Commn. A.) 
228 SW 123 [rev (Civ. A.) 207 SW 
133]; Loveday v. Parker, 50 Wash. 
260, 97 P 62. 

[ec] Causes of action which cannot 
coexist cannot be added by amend- 
ment. Branch v. New York Cent. R. 
Co., 124 Misc. 555, 209 NYS 270. 

51. Barling v. Weeks, 4 Cal. A. 
455, 88 P 502; Kreate v. Miller, 226 
Ky. 444, 11 SW (2d) 99; Bradbury 
Fer eter act, 95 Wash. 670, 164 P 

52. Weatherer v. Herron, 27 S. D. 
651, 182 NW 232. 

53. Keenan v. Washington Liquor 
Comme Lda ss. 160) eaintae 

54. Oakey v. Murphy, 1 La. Ann. 


32. 
See supra § 91. 
56. Amos v. Fleming, 
559, 285 SW 134. 
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gations of the original pleading will ordinarily be 
permitted’? and not regarded as setting up a new 
cause of action,®® as for example, where it consists in 
the striking of unnecessary allegations,®°® or re- 
dundant or irrelevant matter,®°° or allegations tend- 
ing to introduce an inconsistent cause of action,®* or 
counts mistakenly added setting up a different cause 
of action.®? - So original counts may be stricken out 
and others inserted where the cause and form of ac- 
tion is retained.®? It is, however, proper to refuse 
plaintiff the right to amend by striking out an al- 
legation which does not appear to be inadvertently 
inserted,®* or where such allegation is an admission 
of a fact which affects the cause of action and the 
jurisdiction of the court.°> Where a complaint states 
alternative promises, one legal and one illegal, an 
amendment striking out the illegal alternative does 
not change the cause of action.®® 

[§ 667] gg. Showing That Action Is Not Barred.®* 
A cause of action which, as stated, is barred by the 
statute of limitations may be amended by changing 
the date when the cause of action is alleged to have 
risen, although by doing so it appears that the cause 
of action is not barred;°® but a cause of action not 
barred may not, under pretense of amendment of al- 
legation of time, be substituted for one barred by the 
statute.®® 

[§ 668] hh. Curing Variance between Writ and 


PLEADING 


#1 
R 
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[§§ 666-670 


declaration and the writ, the former may be amended 
so as to avoid the defect.7° And it has been held, 
even where there is no variance between the summons 
and the complaint, both being in the name of plain- 
tiff, without more, that the complaint may be 
amended to show that plaintiff sues as administra- 
tor.71. But where the writ is bad, the declaration can- 
not be amended by it.?? 

[§ 669] ii. Curing Misjoinder of Causes of Ac- 
tion or Duplicity. A misjoinder of causes of action 
may be cured by an amendment eliminating the ob- 
jection,’* and this is also true of an objection upon 
the ground of duplicity.7* Failure of a declaration 
to allege as required by statute that counts in form 
for contract and for tort are joined because of doubt 
as to the nature of the cause of action is an amend- 
able defect.7® 

[§ 670] jj. Matters Occurring after Action 
Brought. While ordinarily a supplemental pleading 
is the most appropriate means of introducing into a 
case matters which have occurred since the original 
pleading was filed,*® in some jurisdictions an exeep- 
tion to this rule exists to the extent that, where a 
cause of action existed at the commencement of the 
action, an amendment may be allowed setting up mat- 
ters occurring subsequent to the commencement of 
the action, which have a direct bearing upon the mat- 
ters in controversy, and do not change the substance 


Declaration. Where a variance exists between the ! of the original ecomplaint.*7 As a general rule an 
57. Ga.—Greater Savannah Co. v.| 5, 223 P 760. 73. Conn.—Prosser vy. Chapman, 29 

Oliver, 27 Ga. A. 496, 109 SE 166. 67. Amendments as affected by | Conn. 515. But see Phelps v. Hurd, 
Mo.—Smith vy. Heibel, 157 Mo. A.| statute of limitations generally see] 31 Conn. 444 (where leave was. re- 

Ail an stont SIVA Os Limitations of Actions §§ 507-518. fused after motion in arrest of judg- 
N. Y.—lLapides v. Pecoraro, 130 Anticipating defense of limitations | ment for misjoinder). 


Misc. Ts 224 NYS 101. 

N. D.—Holler vy. Amodt, 31 N. D. 11, 
153 NW 465. 

Or.—Ingerslev vy. Goodman, 116 Or. 
210, 240 P 877. 

58. Bankwitz v. Northwestern El. 
RY SCOn L8s wel lee As sos Holler ak. 
Amodat, 31 N. D. 11, 153 NW 465; Ful- 
ler vi El Y Paso , Dimes Co... (Tex. 
Commn. A.) 236 SW 455 [rev (Civ. 
A.) 215 SW ae Grover v. Cash, 
(Utah) 253 P 676 

59.. James: v. Saunders, 125. Ga. 
336, 56 SE 491; Atlantic Coast Line 
R, Co. v. Bunn, 13 Ga, A. 753, 79 SH 
947; Jackson v. A. P. Green Fire 
Brick Co., 219 Mo. A. 689, 284 SW 
826; Peck v. Springfield Tract. ‘Cor, 
131 Mo. A. 134, 110 SW 659; South- 
ern R. Co. v. Leake, 140 Va. 4388, 125 


SE 314. 
60.. Field v. Morse, 8 HowPr (N. 
Bailey v. Wilson, 34 Or. 186, 


NioAl + 
55 P 973. 

61. Wiechert v. Wiechert, (Mo. A.) 
247 SW 217; Williams v. North Wis- 
consin Lumber Co., 124 Wis. 328, 102 
NW 589. 

[a] For example, an amendment 
striking from a complaint, the sub- 
stance of which charges merely neg- 
ligence, allegations tending to show 
a cause of action based on gross 
negligence may be allowed. Wil- 
liams v. North Wisconsin Lumber Co., 
124 Wis. 328, 102 NW 589. 

62. Downing v. Burnham, 84 Vt. 
149, 78 A 789. 

63. McVicker v. Beedy, 31 Me. 314, 
50 AmD 666. 

64. Maryland Casualty Co. v. 
Price 231. Meds) 897, 145. CCA) 391, 
AnnCasi917B 50 [aft 224 Fed. 2711: 
Vosbein v. New Orleans R., etc., Co., 
150 La. 230, 90 S 579. Compare Og- 
burn y. Elmore, 123 Ga. 677, 51 SE 
641 (the court must allow plaintiff 
to strike out any averment that he 
sees proper). 

65. Maryland Casualty Co. v. 
iIPice, 231 ied. 1397, 145 CCA). 391) 
AnnCasi917B 50 [aff 224 Fed. 271]. 

66. Eltzroth v. Murphy, 75 Colo. 
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generally see Limitations of Actions 
§§ 700-705. 

68. Kansas Pac. R. Co. v. Kunkel, 
17 Kan. 145; Scott v. Baldwin Loco- 
motive: )Works;..26 Pa. -Dist.” 7705 
American Cotton Oil Co. v. Saluda 
Oil Mill Co., 105 S. C. 317, 89 SH 1067; 
Bremond v. Johnson, 1 Tex. A. Civ. 
Cas. § 609; Longino v. Ward, 1 Tex. 
AS Civ, Cas. 8 527, 

[a] Amendment changing date re- 
lates back to time when the cause 
of action is declared on, and the stat- 
ute of limitations does not run in the 
interim. Bremond v. Johnson, 1 Tex. 
‘A. Civ. ‘Cas. § 609. 

69. Kansas Pac. R. Co. v. Kunkel, 
17 Kan. 145; Thouvenin v. Lea, 26 
Tex. 612; Bremond v. Johnson, 1 Tex. 
A. Civ. Cas. § 609. 

70. Ala.—Ikelheimer vy. Chapman, 
32 Ala. 676. 

Colo.—Gilpin v. Ebert, 2 Colo. 23. 
Piccgay se Begs. v.. Frame, 21 Mo. 

N. Y.—Bannerman v. Quackenbush, 
11 Daly 529, 2 HowPrNS 2938; Fall- 
mer v. Steele, 1 Cai. 22. 


Pa. er v. Haston Bank, 33 
i 134; Fox v. Cohen, 65 Pa. Super. 


Tex.—Ft. Worth Pub. Co. v. Hitson, 
80 Tex. 216, 14 SW 843, 16 SW 551. 

W. Va.—Courson vy. Parker, 39 W. 
Va. 521, 20 SH 583. 
estes mame da | v. Tanguay, 2 Que. Pr. 

[a]. An amendment making it clear 
that defendants named in the sum- 
mons are the only parties referred to 
as defendants in the original plead- 
ing is proper. Wabash R. Co. v. Bar- 
Lett LL wAS seas 

[b] If, ina suit by an administra- 
tor, the complaint is in his name in- 
dividually, and the summons is in 
his representative capacity, the for- 
mer may be amended so as to con- 
form with the latter. Ikelheimer v. 
Chapman, 32 Ala. 676. 

71. Agee v. Williams, 30 Ala. 636. 

72. Johnson v. Commonwealth 
Bank, 5 T, B. Mon. (Ky,.)° 119. 


Ga.—Georgia R., etc., Co. v. Tice, 
124 Ga. 459, 52 SE 916. 
preeiay —Weirick v. Hoover, 8 Blackf. 

Mass.—Clark v. Holbrook, 146 
Mass. 366, 16 NE 410. 

N. Y.—Rice v. Miner, 202 NYS: 256. 

R. I.—Jackson Bank v. Irons, 18 
el ee 285 3 0 Al A208 

W. Va.—Shepherd v. Pocahontas 
Transp. Co., 100 W. Va. 703, 138i SE 
548; O’Neal v. Pocahontas Transp- 
oo 99 W. Va. 456. 129 SE 478. 

. W. Terr.—Nyblett v. Williams, 
6 rere L. 200. 

74. Hodges v. Wheeler, 126 Ga. 
848, 56 SE 76; Josey v. Cochran, 9 
Ga. A. 656, 72 SE 42; Atlanta, etc., 
R. Co. v. Broome, 3 Ga. A. 641, 60 SE 
355; Tennessee Cent. R. Co. v. Van- 
hoy, 143 Tenn. 312, 226 SW 225. Com- 
pare Hobbs v. Illinois Cent. R. Co., 
182 Iowa 316, 165 NW 912 (where 
the original petition in one count 
contained two or three causes of ac- 
tion for malicious prosecution and 
for false arrest, and the amended 
petition merely separated and divided 
the causes into counts, an allowance 
of the amendment was proper, after 
conclusion of plaintiff’s testimony and 
defendant’s motion for directed ver- 


dict). 

75. Feldman v. Witmark, 254 
Mass. 480, 150 NE 329. 

76. See infra § 792. 

77. U. S.—Post v. Wise Tp., 16t 


Fed. 204. : 
Ga.—Powers v. Central of Georgia 


R. Co., 148 Ga. 308, 96 SE 386; King 
v. Wright, 77 Ga. 581 
Ind.—Luckett v. Hammond, 188 


Ind. 484, 124 NE 675. 

Kan.—-Hudson v. Herman, 81 Kan. 
627, LOviR 35. 

La.—Hale v. New Orleans, 13 La. 
Ann. 499; Eastin v. Dugat, 4 La. 397. 

Mass.—Goodrich  v. Bodurtha, 6 


Gray 323. 


Mo.—Lawrence v. Atchison, etc., R. 
Co., 61 Mo. ‘ 

N. Y.—Dunham v. Hastings Pav. 
Co., 95 App. Div. 360, 88 NYS 835; 


— 
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amendment cannot allege facts that have arisen since 
the commencement of the action so as to set up a 
cause of action, where none before existed,’* or add 
a cause of action acquired by plaintiff after com- 
mencement of the suit to a cause of action on which 
the suit is begun,7° or so as to set up a new cause of 
action which has accrued since the action was be- 
gun,®° or additional grounds of action.§1 | An amend- 
may ask for more relief upon the 
original cause of action than can be granted at the 
It has been held that 
where, in the progress of a suit, new parties are ad- 
mitted as defendants, it is incumbent on plaintiff to 


ment, however, 


time the suit has begun.®? 


Industrial, ete., Trust Co. v. Todd, 
93 App. Div. 268, 87 NYS 687 [aff 
180 N. Y. 215, 73 NE 7]; Gaylord v. 
Beardsley, 21 NYS 840. 

N. C.—Joyner v. Champion Fibre 
Co., 178 N. C. 634, 101 SE 373. 

Okl.—Wynnewood Cotton Oil Co. 
v. Moore, 54 Ok}. 163, 153 P 6383; 
fey See v. Hudson, 12 Okl. 516, 74 

Pa.—Bradford v. Downs, 126 Pa. 
622, 17 A 884. 

Wash.—Minard vy. Schumaker, 117 
Wash. 599, 201 P 909. 

Wis.—Welch v. Oconomowoc, 197 
Wis. 1738, 221 NW 750. 

[a] Setting up formal assign- 
ment.—Ross v. Kobold, 34 Man. 111, 
[1924] 1 DomLR 750, [1924] 1 
WestWkly 428. 

{b] In Texas an amendment may 
set up any new matter which does 
not state a new cause of action in- 
consistent with that alleged in the 
original pleading. Dalton v. Rainey, 
75 Tex. 516,.13 SW 34; Walker v. 
Howard, 34 Tex. 478; Smith v. Mc- 
Gaughey, 13 Tex. 464; Foster v. 
Wright, (Civ. A.) 217 SW 1090; Gard- 
ner v. Sittig, ey. A.) 188 SW 731 
{aff (Commn. A.) 222 SW 1090]; Ald- 
ridge Lumber Co. v. Graves, (Civ. A.) 
131 SW 846; Galveston, ete., Ra Co. 
v. Ryan, (Civ. AD on Sy, 1013; Gal- 
veston, ete, R. Co. v. Borsky, 2 Tex. 
Civ. -A.; 545, 21 SW 1011. 

78. Ark.—Ferguson v. 85 
Ark. 246, 107 SW 1177. ; 

Cal.— Mono County’ v. Flanigan, 130 
Cal. 105, 62.P 293. 
oe ally, v. Cherry, (A.) 149 SE 

Iowa.—Randall v. 
Iowa 501,'51 NW 253 

Kan.—Brown v. Galena Min., 
Co., 82 Kan. 528, 4 P 1013. 

La.—Bell v. Williams, Vine Le A ota We 

Mo,—Rice v. McClure, 74 Mo. A. 
Be Davis v. Clark, 40 Mo. A. 515. 

Y.—Fisher v. Bullock, 204 App. 
Div. 523, 198 NYS 538 {app dism 237 
ING Ye 542, 143 NE 735]; Berford v. 
New York Iron Mine, 57 N. Y. Su- 
per. 404, 8 NYS 198; Muller v. Earle, 
37 N. Y. Super. 388; McCullough v. 
Colby; 17. N.Y. Super. 603; Clemmons 
v. Gordon, 37 Misc. 8385, 76 NYS 999. 

N. C.—Powell v. Allen, TOS INGA. 
46, 9 SE 138; State v. Turner, 96 N. 
C. 416, 2 SE 51. 

Ss. C—tLake City Commercial, etc., 
Bank Misi VW ALG EMAC. a, Coral (is 143 SE 
54 

Que.—Ward v. Merchants’ Bank, 4 
Que. Pr. 407; Kaine v. Matthews, 4 
. 226; Desrosiers v. Tellier, 
2 Que. »Pr. 88; Brunet vy. Venne, 12 


Carr, 


Christianson, 84 


etc., 


79. Bveland x geetnely Mach. Tool 
Co, -18 F.).(2d), 9 / 
80s gOS: De eyetena v. Detroit 


Mach. Tool Co., supra; Northrop v. 
Mercantile Trust Co., 119 Fed. 969. 
eine .—Jamison v. Governor, 47 Ala. 
590 

i TO seebioed v. Moss, 112 Ga. 95, 37 


SE 12 

the Harkin v. Ferro Concrete 
Constr. Co., 185 Ill.. A. 239, 245 [eit 
Cyc]. 


La.—Martin v. Hanson, 114 La. 784, 
88 S 560. 

Mass.—Grossman _ v. 226 
Mass. 163, 115 NH 236. 


Lewis, 


PLEADING 


cerning them.*? 


new and distinet 


Mo.—Lennox v. Vandalia Coal Co., 
158 Mo. 473, 59 SW 242; Red Dia- 
mond Clothing Co. v. Steideman, 120 
Mo. A. 519, 97 SW 220. 

N. Y.—Import Chemical Co. 
108 172 App. Div. 406, 158 NYS 

N. C.—Powell v. Allen, 103 N. C. 
46, 9 SE 138 

Oh.—U. S. ‘xpress Co. v. Ohio Elec- 


trie DRz2 Cor sibs One AN 233] latte 105 
Ont. St. 331, 137 NB 1]. 

Or.—Walker v. Fireman’s Fund Ins. 
Co., 114 Or. 545, 234 P 542, 


Pa.—Pannonia Bldg. Assoc. v. Con- 
gregation Beth Hamedrash Hagodol 
Nusach Ashkenaz, 41 Pa. Co. 462. 

S. .C.—Francis Marion Hotel v. 
Chicco,’ 131 S. Ci 344, 127° SH 4365 
Correll v. Georgia Constr., etc., Co., 
37. S. C. 444, 16 SH 156. 

Wis.—Pape v. Carlton, 130 Wis. 
123, 109 NW 968; Shinners v. Brill, 
38 Wis. 648. 

Man.—Speton v. Gilmour, 14 Man. 
706, 24 CanLTOccNotes 157. 

Ont.—Leonard  v. Wharton, 1% 
oe 430 [app dism 18 OntWN 

Que.—Lefebvre vy. Dufresne, 27 Que. 


Pr. 18; Vigeant v. Picotte, 9 Que. 
Pr. 394; Ward v. Merchants Bank, 4 
Que. Pr. 407. 


Sask.—Dominion Inv. Co. vy. Car- 
stens, 9 Sask. L. 238, 34 WestLR 323; 
Hargreaves v. Security Inv. Co., 7 
Sask. Il. 125,19 DombLR 677, 29 
WestLR 317, 7 WestWkly 1. 

[a] TIllustration.—Where a_ con- 
tract for the sale of a machine pro- 
vided for payment in installment 
notes, and, pending an action on three 
of them, which were due at the com- 
mencement of the action, the fourth 
matured, it was proper to refuse to 
permit the complaint to be amended 
by adding a cause of action on the 


fourth note. Pape v. Carlton, 130 
Wis. 123, 109 NW 968. 
{[b] Foreign judgment.—A judg- 


‘ment obtained by plaintiff against de- 


fendant in a foreign state, after com- 
mencement of action, cannot be 
brought by amendment as additional 
right of action. Shreve Chair Co. v. 
Manufacturers’ Furniture Co., 168 
Ark. 756,:271 SW 954. 

81. Barton v. Rogers, 166 Ga. 802, 
144 SE 248; Muller v. Harle, 37 N. 
Y. Super. 388; Fickett v. Cohu, 14 
Daly 550, 1 NYS 436; Kaine v. Matth- 
ews, 4 Que. Pr. 226. But see Rob- 
ertson v. Wilson, (Alta.) 24 DomLR 
274, 31 WestLR 708, 8 WestWkly 1068 
(a right arising since the commence- 
ment of the action may, by leave of 
court, be set up by way of amend- 
ment of the statement of claim, par- 
ticularly where it .makes it neces- 
sary to continue interim or collateral 
proceedings, such as the continuance 
of an injunction growing out of the 
action). 

82. Central City Sav. Bank v. Sny- 
der, 185 Iowa 265, 172 NW 447. 

fa] Illustration.—(1) A petition 
to recover the principal on one note 
and interest on two unmatured notes 
may be amended, after all the notes 
have matured, so as to cover prin- 
cipal and interest on the three notes 
without stating a new cause of action. 
Central City Sav. Bank v. Snyder, 185 
Iowa 265, 172 NW 447. (2) A com- 
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amend his complaint by inserting therein the names 
of such parties and by making proper averments con- 


But an order allowing plaintiff to 


amend so as to bring in new parties does not author- 
ize an amendment so as to include additional grounds 
of action arising after commencement of the suit.** 

[§ 671] kk. Introduction of New or Different Cause 
of Action or Claim—(aa) Propriety in General. 
the absence of statutory authorization, and in many 
jurisdictions because of express statutory restric- 
tions,*® the generally accepted rule is that an 
amendment cannot be permitted which sets up a 


In 


cause of action,®® or which substan- 


plaint filed before all of several ob- 
ligations became due may later be 
amended in the discretion of the 
court to include the whole demand 
then due. Warfield v. Oliver, 23 La. 
Ann. 612. f 

{b] An amendment increasing the 
amount of damages (1) does not nec- 
essarily involve the introduction of 
facts arising after the filing of the 
original complaint. Stohlman v. Mar- 
tin) 282 CalivAs 338i LZ ot Ose ees 
an action by a servant for personal 
injuries, the court did not err in per- 
mitting plaintiff during the progress 
of the trial to amend his petition as 
to the amount of wages lost by him 
up to the time of the trial. Cham- 
bers v. Hines, 208 Mo. A. 222, 233 
SW 949. 

83. Levi v. Engle, 91 Ind. 330. 
ae v. Cohu, 14 Daly 550, 
See statutory provisions. 

86. Ala.—Rice v. Davidson, 211 
Ala. 693, 101 S 604; Steele v. Booker, 
205 Ala. 210, 87 S 203; Southern R. 
Co. v. W. T. Adams Mach. Co., 165 
Ala. 436, 51S 779; Huggins v. South- 
ern, Ri: Co., 148 Alay 53241 S 4856: 

Ark.—Patrick v. Whitely, 75 Ark. 
465, 85 SW 1179. 

Cal.—Frost v. Witter, 132 Cal. 421, 
64 P 705, 84 AmSR 53; Hackett v. 
State Bank, 57 Cal. 335; U. S. Film 
Co. v. U. S. Fidelity, etc., Co., 44 Cal. 
A. 227, 186 P 364; Simpson Vv. Miller, 
7 Cal. A. 248,94 P 252. 

Colo. —Anthony v. Slayden, 27 Colo. 
144, 60 P 826; Anderson vy. Groes- 
beck, 26 Colo. 3, 55 P 1086; Givens 
Vv. Wheeler, 6 Colo. 149; Givens v. 
Wheeler, 5 Colo. 598. 

Ga.—Scott v. Scott, 150 SE 154; 
Barton v. Rogers, 166 Ga. 802, 144 SE 
248; Sheppard v. Edison, 166 Ga. 
111, 142 SE 535; Cooper v. Oglethorpe 
Sav., ete., Co., £47 Gaz °5'00,, 94) SH 
1006; Jacobs’ Pharmacy Co. v. Luck- 
ie, L43) Gar 4 bie Sibi Sie aos 
AnnCas1917A 1105; Moyer v. Ram- 
say-Brisbane Stone Co., U9, Galt i1s 4) 
46 SE 844; Venable v. Burton, 118 
Ga. 156, 45 ‘SE 29; Chapman v. Amer- 
icus Oil Co., 117 Ga. 881, 45 SE 268: 
Atwater v. Hannah, 116 Ga. 745, 43 
SE 1007; Dyson v. Southern R. 'Co., 
1138 Ga. 327, 38 SE 749; Cox v. Mur- 


phy, 82 Ga. 628, 9 SE 604; McKany 
v. Cooper, 81 Ga. 679, g SE 312; 
Brakefield v. Hillyer, 31 Ga. A. 429, 


123 SE 731; Kent v. Wheeler County, 
21 Ga. A. 225, 94 SE 271; McIntyre v. 
South Atlantic SS. Line, 12, GareeAc 
399, 78 SE 347; Brinson v. Chandler, 
4 Ga. A. 63, 60 SE 805. 

Ida.—Hallett v. Larcom, 5 Ida. 492, 
51. P 108. 

Ill—Harkin vy. Ferro 
Constr.,Co.,-185, Ill. Ay '239% 
ChicasovtRe (Co. 1a'G s Dues AY 

Iowa.—Stewart v. Stewart, 
Iowa 307, 186 NW 8338; Myers v. Chi- 
cago, etc., Ri Cos 152 Iowa Be MEL 
NW 770. 

Kan.—Thompson v. Beeler, 69 Kan. 
462, 77 P 100. 

Me.—Tolman v. Union Mut. L. Ins. 
Co., 124 Me. 42, 126 A 16; Limerick 
Nat. Bank v. Jenness, 116 Me. 28, 99 
A 769; Anderson v. Wetter, 103 Me. 

57, 69 A 105, 15 LRANS 1003; Wil- 
ene v. Atkinson Furnishing Soe 
193 Me, 185, 44 A 612; Jordan v. Mc- 


Concrete 
Bartz v. 


554. 
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tially changes the claim or cause of action set out 
In some jurisdictions, 


in the original pleadings.§? 


Allister, 91 Me. 481, 40 A 324; Mil- 
liken v. Whitehouse, 49 Me. 527; 
Newell v. Hussey, 18 Me. 249, 36 AmD 
TTS 

Mich.—Musselman Grocer Co. v 
Casler, 188 Mich. 24, 100 NW 997; 
Angell v. Pruyn, 126 Mich. 16, 85 NW 
258; Connecticut F. Ins. Co. v. Mon- 
roe Cir. Judge, 77 Mich. 231, 43 NW 
871, 18 AmSR 398; Peo. v. Judges 
Washtenaw Cir. Ct., 1 Dougl. 434. 

Mo.—Boyd v. St. Louis Brewing 
Assoc., 5 SW (2d) 46; Ross v. Cleve- 
land, etc., Mineral Land Co., 162 Mo. 
317, 62 SW 984; Heman v. Glann, 
129 Mo. 325, 31 SW 589; Lumpkin 
v. Collier, 69 Mo. 170; Schroll v. Noe, 
(A.) 297 SW 999; Bick v. Vaughn, 
140 Mo. A. 595, 120 SW 618; Steele 
v. Brazier, 139 Mo. A. 319, 123 SW 
477; Peery v. Quincy, ete., R. Co., 122 
Mo. A. 177, 99 SW 14; Red Diamond 
Clothing Co. v. Steidmann, 120 Mo. 
A. 519, 97 SW 220; Pruett v. War- 
ren, 71 Mo. A. 84. 

Nebr.—Johnson v. American Smelt- 
ing, etc., Co., 80 Nebr. 255, 116 NW 
517: Western Cornice, etc., Works 
v. Meyer, 55 Nebr. 440, 76 NW 23; 
Undeland v. Stanfield, 53 Nebr. 120, 
73 NW 459; Scott v. Spencer, 44 
Nebr. 93, 62 NW 312. 

N. H.—Pearson v. Smith, 54 N. H. 
65; Lawrence v. Langley, 14 N. H. 


70. 
Oh.—Hazzard v. Wallace, 27 Oh. 


Cir. Ct. 147; Shields v. Moore, 2 Oh. 
Dec. (Reprint) 331, 2 WestLMonth 
437; Mowden y. «Pine ) Club, 921 


OhNPNS 483. 

Pa.—Tatham v. Ramey, 82 Pa. 130; 
Trego v. Lewis, 58 Pa. 463; Root v. 
O’Neil, 24 Pa. 326; Newlin v. Palm- 
er, i1 Serge. & R. 98; Shock v. Mc- 
Chesney, 4 Yeates 507, 2 AmD 415; 
Good Roads Mach. Co. v. Old Lycom- 
ing Tp., 25 Pa. Super. 156; Lipari v. 
Mine Zou ea. Dist: oL63") ekKeesters ve 
Stokes, 1 Miles 67. 

R. I.—Mockel v. Pawtucket Gas Co., 
48 R. I. 485, 139 A 308; Thayer v. Far- 
rell, 11 R. LT. 9305. 

Utah.—Combined Metals, Ine. v. 
Bastian, 267 P 1020; Grover v. Cash, 
253. 2 676: ' 

Vt.—Burleson v. Fox, 143 A 298; 
Parker v. Bowen, 98 Vt. 115, 126 A 
522; Schlitz v. Lowell Mut. F. Ins. 
Co: 96 Vit.v83t, 119 “AY 51357 "Carpen- 
ter v. Central Vermont R. Co., 93 Vt. 
857, 107 A 569; Sowles v. Hartford 
L. Ins. Co., 85 Vt. 56, 81 A 98; Brodek 
v. Hirschfield, 57 Vt. 12; Dana v. Mc- 
Clure, 39 Vt. 197; Sumner v. Brown, 
34 Vt. 194; Carpenter v. Gookin, 2 
Vt. 495, 21 AmD 566. 

Va.—Norfolk, etc., R. Co 
wich Corp., 122 Va. 631, 95 SE 389, 
390 [quot Cyc]. 

W. Va.—Mankin v. Jones, 68 W. 
Va, 422, 69 SE 981; Clarke v. Ohio 
River R. Co., 39 W. Va. 732, 20 SE 
696. 

Ont.—Stuart v. Montreal Bank, 14 
Ont. L. 487 [allowing app 9 OntWR 


. v. Green- 


741]; Hammond v. Heward, 20 U. C. 
Om B:) 36. 

Que.—Legare v. Verret, 13 Que. Pr. 
298. 

{a] In North Dakota (1) while an 


amendment is not permitted to set 
up a cause of action entirely distinct 
from that originally pleaded (Burke 
v. Welo, 49 N. D. 119, 190 NW 269; 
Woodward v. Northern Pac. R. Co., 
16 ON. D738) ti NW (62750 Mares! iv. 
Wormington, 8 N. D. 329, 79 NW 441), 
(2) although an amendment results 
in a change of the cause of action 
in a technical sense, it is not a valid 
objection if the amendment is one 
which the party otherwise should be 
permitted to make in the furtherance 
of justice (Fuller v. Freed, 224 NW 


668; Kerr v. Grand Forks, 15 N. D. 
294, 107 NW 197; Rae v. Chicago, 
Cten Aco. 4) N. (D.. 50/7, 1105 NW 
721). 


PLEADING 


{[b] Maintenance of action for 
cause for which intended to be 
brought.—A statute authorizing 


amendments which will enable an 
action to be maintained for the cause 
for which it was originally intended 
to be brought does not permit the 
introduction of a new cause of ac- 
tion not intended at the time the writ 
was sued out. Regan v. Keyes, 204 
Mass. 294, 90 NE 847; Herlihy v. Lit- 
tle, 200 Mass. 284, 86 NE 294; Silver 
v. Jordan, 139 Mass. 280, 1 NE 280. 

[c] At the trial (1) it is not error 
for the court, during the trial of the 
cause, to refuse leave to amend the 
complaint, so as to introduce a new 
cause of action. Bartz v. Chicago 
City R. Co., 116 Till. A. 554; Wager 
v. Chew, 15 Pa. 323. (2) An amend- 
ment upon the trial, introductive of 
a new cause of action, will not be 
allowed. Bradworth vy. Foshaw, 10 
Wkly. Rep. 760. 

[ad] After trial.—(1) After trial 
an amendment introductive of a new 
cause of action is not allowable. Cole 
v. Thompson, 134 Iowa 685, 112 NW 
178. (2) It is not error for the court 
to refuse leave after trial to amend 
by introducing a new cause of action, 
where it appears that the complaint 
was amended three times during the 
progress of the trial. 
ler.) 13ND 19957100 (3) 
An amendment filed without leave of 
court or notice to defendant and aft- 
er submission of the cause, intro- 
ducing a new and distinct cause of 
action, is filed too late to be consid- 
ered for any purpose. Postmaster 
Gen. v. Ridgway, 19 F. Cas. No. 11,- 
313, Gilp. 135; Boardman v. Louis 
Drach ‘Constr. .Co:;.123 Iowa 603; 99 
NW 176; Sturman v. Sturman, 118 
Iowa 620, 92 NW 886. (4) Plaintiff's 
counsel could not amend petition on 
day after verdict on motion was di- 
rected for defendant to add new and 


distinct grounds of negligence. Car- 
lisle v. Sells-Floto Shows Co., 180 
Iowa 549, 163 NW 380. 

[e] After judgment.—(1) An 


amendment introducing a new cause 
of action (Bicklin v. Kendall, 72 Iowa 
490, 34 NW 283; O’Connell v. Cotter, 
44 Iowa 48; Smith v. New York, 37 
IN. Ye M513) y) (2) Gor, substantially 
changing the cause of action (Wy- 
more First Nat. Bank yv. Myers, 44 
Nebr. 306, 62 NW 459; Scott v. Spen- 
ser, 44 Nebr. 98, 62 NW 312), will 
not be permitted after judgment. (3) 
A statute permitting a party to 
amend his pleading at any time does 
not contemplate the allowance of an 
amendment after judgment, present- 
ing a new cause of action. Bicklin 
v. Kendall, supra. (4) The mandato- 
ry amendments specified by the Penn- 
sylvania statute are not to be per- 
mitted after judgment, when they 
introduce a new cause of action. 
Good Roads Mach. Co. v. Old Lycom- 
ing Tp., 25 Pa. Super. 156. 

87. Alaska.—Nowell v. Behrends, 
8 Alaska 495. 

Cal.—Hackett v. State Bank, 57 Cal. 
335; Altpeter v. Postal Tel.-Cable 
Co., 26 Cals A.) 7055 148 RP 241. 

Colo.—Schleier v. Bonella, 73 Colo. 
222, 214 P 5387. 

Ga.—Hamilton v. Cargile, 127 Ga. 
762, 56 SE 1022; Statham v. South- 
ern) States) iz." inis) *Co.35) Gas A 357, 
63 SE 250. 

Iowa.—Williamson y. Chicago, etc., 
R. Co., 84 Iowa 583, 51 NW 60. 

Kan.—Birch v. Solomon Nat. Bank, 
125 Kan. 211, 268 P 1044; Jewett v. 
Malott, 60 Kan. 509, 57 P 100; Culp 
v. Steere, 47 Kan. 746, 28 P 987. 

Mo.—Carter v. Dilley, 167 Mo. 564, 
67 SW 232; Springfield v. Ransdell, 
(A.) 240 SW 867. 

Nebr.—Wymore First Nat. Bank v. 
Myers, 44 Nebr. 306, 62 NW. 459; 
Scott v. Spencer, 44 Nebr. 938, 62 NW 
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however, an amendment may set up an entirely new 
cause of action,*® in the discretion of the court as to 


312. 
gage Pace v. Steinruck, 14 Oh. St. 


Pa.—Royse v. May, 93 Pa. 454. 

Philippine.—Torres v. Tomacruz, 
49 Philippine 9138. 

Va.—-Irvine v. Barrett, 119 Va. 587, 
89 SE 904, AnnCas1917C 62. 

Wash.—Martin v. Bateman, 111 
Wash. 634, 191 P 759; Harlan v. Mc- 
Graw, 107 Wash. 286, 181 P 882. 

W. Va.—Brown v. Cook, 77 W. Va. 
356, 87 SE 454, LRA1916D 220; Find- 
ley v.''Coal,)' ete) 'Co., 16) Wie Vaal TAT 


87 SE 198; Mankin v. Jones, 68 W. 
Va. 422, 69 SE 981. 
See U. S. v. Salen, 244 Fed. 296 


(change of theory). 

88. Hopkins v. Wright, 17 Tex. 
30; Adami v. Robinson, (Tex. Civ. 
A.) 299 SW 659; Smith v. Continen- 
tal Supply Co., (Tex. Civ. A.) 283 SW 
1082: Wahl v. Ramsey, (Tex. Civ. 
A.) 218 SW 559 [rev on other grounds 
(Commn, A.) 235 SW 838]; Connally 
v. Saunders, (Tex. Civ. A.) 142 SW 
975: Avery v. Popper, (Tex. Civ. A.) 
34 SW 325; Mitchell v. Lytle, 1 Tex. 
A. Civ. Cas. § 702. See Bowen v. Nee- 
dles Nat. Bank, 79 Fed. 49 (where 
adding of new cause was permitted 
under_ general leave to amend). But 
see Williams v. Randon, 10 Tex. 74 
(the general rule is that an amend- 
ment which introduces a new and dis- 
wet cause of action is not allowa- 

e). 

[a]- In Kentucky (1) the trial 
judges have a broad discretion with 
regard to the allowance of amend- 
ments setting up a different cause of 
action (Ross-Vaughan Tobacco Co. v. 
Lucas, 195 Ky. 497, 242 SW 843; 
Pennebaker v. Bell City Mfg. Co., 130 


Ky. 592, 113 SW 829; Georgetown 
Water, etc., Co. v. Smith, 97 S. W 
1119, 30 KyL 253. But see Graziani 
Vv. Ernst, 169 <Keys 751285 Swi e99 


[must not substantially change claim 
or defense]), (2) or changing the 
cause of action (Union Bank, etc., Co. 
v. Ponder, 220 Ky. 3265, 295 SW 140; 
Ford v.. Providence Coal Co., 124 Ky. 
517, 99 SW 609, 30 KyL 698; Province 
v. Leonard, 10 Ky. Op. 185). (3) 
A misjoinder of parties and of ac- 
tions should not be permitted. So- 
per v. Crutcher, 96 S. W. 907, 29 KyL 
1080. (4) An amendment, changing 
the cause of action, is not technical- 
ly a departure. Kreate v. Miller, 226 
Ky. 444, 11 SW (2d) 99; Union Bank, 
etc., Co. v. Ponder, supra. (5) If aft- 
er answer an amendment to the peti- 
tion is offered which sets up a new 
cause of action not germane to the 
one pleaded in the petition, the rem- 
edy is to object to its filing. Gra- 
ziani v. Ernst, 169 Ky. 751, 185 SW 


oF 

[b] In Minnesota whether or not 
an amendment changes the nature 
and substance of the action is im- 
material, but its allowance is a mat- 
ter addressed to the discretion of the 
trial court. Myrick v. Pureell, 99 
Minn. 457, 109 NW 995. 

[c] Im Manitoba the test as to 
whether an amendment ought to be 
allowed is whether or not the other 
party would be placed in such a posi- 
tion that he could not be compensated 
by an allowance of costs or other- 
wise. Lee v. Gallagher, 15 Man. 677, 
2 WestLR ‘305. But see Perry v. 
Perry, 29 Man. 23, 40 DomLR 628, 
[1918] 2 WestWkly 485 (change of 
theory after trial not allowed); Lon- 
don Guarantee v. Henderson, 26 Man. 
568 (holding that amendments chang- 
ing an action into one of a substan- 
tially different character and intro- 
ducing new matters which would 
more conveniently be the subject of 
a new action should not be allowed); 
Bennett v. Gilmore, 16 Man. 304, 4 
WestLR 196 (holding that an amend- 


ment adding a new cause of action 
( and claiming different relief in which 


~-_-_-__eaOvrer... ke GGG 
For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number, 


§§ 671-673] 


terms®® and defendant being safeguarded from sur- 
Under statutes which provide merely that 
an amendment must not change substantially the 
claim or defense,?? an amendment which does not 
change substantially plaintiff’s claim may set up a 
new cause of action,®? or an additional cause of ac- 
tion growing out of the same transaction,®* but it is 
error to permit an amendment changing substantially 


prise.°° 


plaintiff’s claim or the defense.°* 
By adding counts. 


the plaintiff asked to be subrogated 
to the rights of a third person who 
was not a party should not be al- 
lowed). 

89. Imposition of terms see infra 
§§ 735-742. 

90. St. Louis Southwestern R. Co. 
Sete ekmnitt, (Tex. Civ. A.) 175 SW 


91. See statutory provisions. 

92. Wynnewood Cotton Oil Co. v. 
Moore, 54 Okl. 163, 153 P 633; Z. J. 
Fort Produce Co. v. Southwestern 
on ete, Co, 926, Okl. 13; 108. Pe 

[a] In Wisconsin (1) an amend- 


ment may be allowed at the trial 
changing the cause of action where 
the amendment does not change the 
form of action from one on contract 
to one sounding in tort, or from one 
at law to oné in equity, or vice versa. 
Gates v. Paul, 117 Wis. 170, 94 NW 
55; Post v. Campbell, 110 Wis. 378, 
85 NW 1032; Kewaunee County v. 
Decker, 34 Wis. 3878. (2) There is 
nothing in the federal statutes, nor 
in those of Wisconsin, which pre- 
cludes the federal court sitting in that 
state from permitting an amendment 
of a complaint in an action at law 
before answer, to introduce an addi- 
tional cause of action of the same 
nature and growing out of the same 
transaction, and which might have 
been joined with that stated in the 
original pleading; and such amend- 
ment will be allowed, where it will 
be in furtherance of justice, and tend 
to prevent a multiplicity of suits. 
Oliver v. Raymond, 108 Fed. 927. (3) 
Broadly considered the only limit on 
the power of amendment, within the 
general scope of the subject of the 
action, is that it must be in further- 
ance of justice in the sense that such 
must be the purpose of the exercise 
of the power. Post v. Campbell, su- 
pra. (4) As the term is used in the 
statute, the substantial change in 
the “claim” only stops short of sub- 
stitution of one cause of action for 
another. Post v. Campbell, supra. 
93. St: Louis, ete., R. Co. v. Keif- 
fer, 48 Okl. 434, 150 P 1026; Trower 
v. Roberts, 30 Okl. 215, 120 P 617. 
94. Jones v. Exchange Nat. Bank, 
124 Okl. 5, 253 P 49; Avery v. Jay- 
hawker Gasoline Co., 101 Okl. 286, 225 


P 544. 
95. Me—Cooper v. Waldron, 50 
Me. 80; Eaton v. Ovier, 2 Me. 46. 
Mass.—Smith v. Palmer, 6 Cush. 


513; Swan v. Nesmith, 7 Pick. 220, 
19 AmD 282; ‘Ball v. Claflin, 5 Pick. 
303, 16 AmD 3877. 

Mich.—Musselman Grocer Co. v. 
Casler, 188 Mich. 24, 110 NW 997; 
Peo. v. Judges Washtenaw Cir. Ct., 
1 Dougl. 434. 

Miss.—Miller v. Northern Bank, 34 
Miss. 412. : 

Mo.—Red Diamond Clothing Co. v. 
Steidemann, 120 Mo. A. 519, 97 SW 
220. But see Steele v. Brazier, 139 
Mo. A. 319, 123 SW 477 (other causes 
of action may be introduced by amend- 
ment which can be united in the same 
petition). / { i 

N. J.—Melis v. Goldstein, (Cir.) 143 
A 


81. 
Vt.—Brodek v. Hirschfield, 57 Vt. 
12; Dewey v. Nicholas, 44 Vt. 24; 


While it is generally held that 
the court cannot allow a count which states a new 
cause of action®® to be added by way of amendment, 
especially if it could not have been joined with the 
original cause of action,®® yet under the statute of 


‘PLEADING 


[49 C.J.] 509 


amendments in force in some jurisdictions an addi- 
tional count for a new cause of action may be allowed 
by amendment on timely application therefor, so long 
as the cause of action so brought in could have been 
united with the original cause of action.?7 

[§ 672] (bb) Time at Which Sought. 
many jurisdictions an amendment introducing a new 
cause of action or substantially changing the cause 


While in 


of action originally declared upon will not be per- 


Carpenter v. Gookin, 2 Vt. 495, 21 
AmD 566. 

[a] At the trial term of a cause 
it is not competent to allow plaintiff 
to amend his declaration by adding a 
count thereto containing a new and 
distinct ground of injury not before 
alleged in the declaration. Pearson 
v. Reid, 10 Ga. 580. 

96. Mitchell v. Georgia R. Co., 68 
Ga. 644; Bruhn vy. Ft. Dodge St. R. 
Co., 195 Iowa 454, 192 NW 296. 

Joinder of causes of action see Ac- 
tions §§ 188-274. 

97. Bowen v. Needles Nat. Bank, 
79 Fed. 49; U. S. v. Seventy-Six 
Thousand One Hundred and Twenty- 
Five Cigars, 18 Fed. 147; Gadsden 
First Nat. Bank v. Morgan, 213 Ala. 
125, 104 S 403; Freeman v. Webb, 21 
Nebr. 160, 31 NW 656. See Ivy Coal, 
ete:, Co. v. Juong, -139 Alas'535, .36"S 
722 (holding count properly stricken 
out); Gallup v. Thomas B. Jeffery 
Co., 86 Conn. 308, 85 A 374 (holding 
that count could not be joined). 

[a] Ground of action.—An amend- 
ment of a declaration in an action 
for the breach of a covenant against 
encumbrances by which a new count 
is added, setting forth a new and dis- 
tinet covenant, is not objectionable 
as changing the ground of the action. 
Spencer v. Howe, 26 Conn. 200. 

[b] After proofs taken.—A new 
count adding a new cause of action 
that might have been joined with the 
original cause of action may be al- 
lowed after proofs taken, and before 
final argument. . S. v. Seventy-Six 
Thousand One Hundred and Twenty- 
Five Cigars, 18 Fed. 147. 

[ec] Itis competent at common law 
to amend the declaration by a new 
count introductive of a new cause 
of action, provided such amendment 
corresponds in character with the 
original count, is a kindred cause ad- 
mitting the same pleading and de- 
fense, and might have been included 
within the declaration originally filed, 
especially where such cause is out- 
lawed by the statute. Tiernan v. 
Woodruff, 23 F. Cas. No. 14,027, 5 Mc- 
Lean 135. : 

98. See supra § 671. 

99. Lovell v. Hammond, 66 Conn. 
500, 34 A 511; Johnston v. Grants 
Pass, 120 Or: 364, 251. Py 713, 252 P 
1118; McDonald v. Supple, 96 Or. 486, 
190 P 315; Hillsboro Nat. Bank v. 
Garbarino, 82 Or. 405, 161 P 703; 
Zimmerle v. Childers, 67 Or. 465, 136 
P 349; Lieuallen v. Mosgrove, 37 Or. 
446, 61 P 1022; Talbot v. Garretson, 
31 Or. 256, 49 P 978; Mallard Lum- 
ber Co. v. Carolina Portland Cement 
Co., 134 S. C. 228, 1382 SH 614; J. B. 
Colt Co. v. Kyzer, 131 S. C. 78, 126 SE 
520; Taylor v. Atlantic Coast Line R. 
Co., 81 Sto. 574, 62 SE. 1113) Mc- 
Daniel v. Monroe, 63 S. C. 307, 41 SE 
456; Smith v. Caster, 41 S. D. 262, 
170 NW 156; Driskill v. Rebbe, 22 S 
D: 242, 117 NW 135, 28 S. D.- 331, 133 
NW 246. 

[a] In a proper case and upon 
good cause shown by affidavit, it is 
within the discretion of the court to 
allow before the trial an amend- 
ment introductive of a new cause of 
action. Shropshire v. Kennedy, 84 
Ind. 111; Burr v. Mendenhall, 49 Ind. 


mitted at any stage of the proceedings,®® in some ju- 
risdictions the limitation does not preclude the per- 
mission of such amendments before the trial,®® al- 
though they may not be allowed at the trial.1 

[§ 673] (cc) What Constitutes—aaa. In General. 


496. 

[b] Before issue joined.—A sup- 
plemental and amendatory petition 
may properly be allowed prior to is- 
sue joined, amending the petition in 
any respect that the judge may find 
the interests of justice to require, 
whether it be to supply a cause of 
action where none has been alleged, 
or otherwise, the law being silent up- 
on the subject, and interposing only 
upon the joinder of issue, and thence- 
forward limiting the authority of the 
judge to cases in which the amend- 
ment allowed will not alter the sub- 
stance of the original demand.—Com- 
mercial Nat. Bank v. Smith, 150 La. 
234, 90 S 581. 

[c] In New York an amendment 
of the complaint may be allowed be- 
fore trial although it changes the 
cause of action and substitutes anoth- 
er cause of action belonging to a dif- 
ferent class, where the result sought 
to be reached is the same and the 
substantial purpose of the action is 
not affected. Deyo v. Morss, 144 N. 
Veeco yn so NE 81; Copeland v. Hugo, 
212 App. Div. 229, 207 NYS 446; Tru- 
man v. Lester, 71 App. Div. 612, 75 
NYS 548; Theilmann vy. New York, 
71 App. Div. 595, 76 NYS 132; Rowell 
v. Moeller, 91 Hun 421, 36 NYS) 223; 
Manhattan Rolling Mill v. Dellon, 63 
Mise. 48, 116 NYS 583; Rubin v. 
Maine SS. Co., 51, Mise. 665, 101 NYS 
30, 37 NYCivProc 297; Levin v. Mar- 
tin, 198 NYS 827; Columbia Restau- 
rant Co., Inc. v. Haber, 181 NYS 689. 
See MacGlashan v. Langston, 244 Fed. 
831. But see Chapman v. Webb, 6 
HowPr 390, CodeRepNS 388 (holding 
that the power of the court is not 
limited to the time of the trial). 

1. Conn.—Pitkin v. New York, etc., 
RanCO;,, 64 Conn, 1482.3 OnpAmetiece 

Ind.—Proctor v. Owens, 18 Ind. 21, 
81 AmD 341. 

N. C.—Martin v. Fayetteville Bank, 
131 N. C. 325, 42 SE 558; Nims Mfg. 
Conv. Blythe, 12/05N: 1C.32'5 09317 (SE 
455; Parker v. Harden, 122 N: GC. 111, 
29 SE 68. 

Or.—Carnahan Mfg. Co. v. Beebe- 
Bowles Co., 80 Or. 124, 156 P 584; 
Horn v. Davis, 70 Or. 498, 142 P 544; 
Holton v. Holton, 64 Or. 290, 129 P 
532, 48 LRANS 779; Talbot v. Gar- 
retson, 31 Or. 256, 49 P 978. 

S. D.—Harrington v. Wilson, 10 S. 
Di 606, 740 NW HO55.) = 

Sask.—Moore Milling Co. v. Laird, 
Ii Sask. L.-471. 

N. W. Terr.—Moran vy. Graham, 2 
Terr. L. 204. 

[a] In New York (1) an amend- 
ment substantially changing the cause 
of action stated in the complaint 
cannot be made at the trial (Walrath 
v. Hanover F, Ins. Co., 216 N. Y. 220, 
110 NE 426; Gropp v. Great Atlantic, 
etc., Tea Co., 205 N. Y. 617 mem, 98 
NE 1103 mem; Dexter v. Ivins, 133 
N. Y. 551 mem, 30 NE 594; Freeman 
v. Grant, 132) N.Y.) 22; 30° NE 247 
Bowker Fertilizer Co. v. Cox, 106 
N. Y. 555, 18 NE 95; Humphrey v. 
Hayes, 94 N. Y. 594; Neudecker v. 
Kohlberg, 81 N. Y. 296; Larned v. 
Hudson, 57 N. Y. 151; Luhan_v. Sla- 
vik, 194 App. Div. 728, 185 NYS 878; 
Steffe v. Heinzer, 156 App. Div. 575, 
141 NYS 584; Mandy v. George Schlei- 
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If the general identity of the transaction forming the 
cause of action originally declared upon is adhered 
to, an amendment is not ordinarily regarded as sub- 
stantially changing plaintiff’s claim,” or as stating a 
new or substantially different cause of action,’ al- 
though the question is often one of diffieulty* upon 


cher Co., 142 App. Div. 23, 126 NYS 
571; (Cox: vi: (Halloran; 64 App. Div: 
550, 72 NYS 302; Block v. Third Ave. 
R. Co., 60 App. Div. 191, 69 NYS 1107; 
Storrs v. Flint, 46 N. Y. Super. 498; 
Woodruff v. Dickie, 28 N. Y. Super. 
619, 31 HowPr 164; Weaver Hard- 
ware Co. v. Solomovitz, 98 Misc. 413, 
163 NYS 121; Peo. v. Raquette Falls 
Land Co., 98 Mise. 582, 158 NYS 467; 
Mahon v. New York, 10 Misc. 664, 31 
NYS 676; Zboynski v. Brooklyn City 
R. Co., 10 Misc. 7, 30 NYS 540; Balch 
v. Wurzburger, 9 Misc. 74, 29 NYS 
62; Hamilton v. Mendham, 129 NYS 
53; Buffalo, ete., Ferry Co. v. Allen, 
12 NYCivProc 64. See Ford v. Ford, 
53 Barb. 525, 35 HowPr 321 [holding 
that, independently of the code, the 
court has the power on motion at spe- 
cial term, at any time before verdict, 
to allow an amendment to the com- 
plaint by the insertion of a new cause 
of action, but that the power of the 
court to allow such an amendment 
during the trial of the cause did not 
exist before the code, nor does it seem 
to have been conferred thereby]), (2) 
nor can such an amendment be made 
after trial (Van Cott v. Prentice, 104 
N. Y. 45, 10 NE. 257; Porter v. New 
York, 83 Misc. 367, 145 NYS 938 [rev 
163 App. Div. 866 mem, 147 NYS 1136 
mem]). (3) After issue joined and 
cause noticed. for trial, an amend- 
ment of the declaration substantial- 
ly changing plaintiffs will not be al- 


seed Coffing v. Tripp, 1 HowPr 
[b] In South Carolina (1) it is 


held that an amendment made during 
or after trial must not change sub- 
stantially the claim or the defense 
and must not substitute a new claim 
or a new defense. Greenville Com- 
munity Hotel Corp. v. Reams, 146 S. 
C. 203, 148 SE 806; Proctor v. South- 
ern R. Co., 64 S. C. 491, 42 SH 427; 
Ruberg v. Brown, 50 S. C. 397, 27 SH 
SOT MMALEY tvs RALLLOAG. COs. cs 
142, 10 SE 932; Kennerty v. Etiwan 
Phosphate Co., 21 S. C. 226, 53 AmR 
669; Whaley v. Stevens, 21 S. C. 221. 
(2) It has been held, however, that 
where plaintiff makes the mistake 
of supposing one of his rights has 
been invaded by defendant in one 
transaction or a series of transactions 
relating to the same subject and dis- 
covers that another and different right 
was invaded it is within the power 
of the court, when it appears to be 
in furtherance of‘ justice, to grant an 
amendment, although in strictness 
the amendment amounts to a change 
of the cause of action or the inser- 
tion of another cause of action. Sims 
v. New York Mut. L. Ins. Co., 103 S. 
C. 214, 87 SE 999; Holliday Co, v. 
Rawleigh, etc., KK. Co., SMS Ce bs 
SE 41; Erskine v. Markham, 84 S.C. 
267, 66 SE 286; Taylor v. Atlantic 
Coust eine. A Co. esis, C.2b 74,7 62 


SE 1113. 
2. Williamson y. Chicago, etc., R. 


Co., 84 Iowa 583, 51 NW 60; Culp v. 
Steere, 47 Kan. 746, 28 P 987; Spice 
v. Steinruck, 14 Oh. St. 213. 

8. Cal.—Nevada County, etc., Canal 


Co. v. Kidd, 28 Cal. 673. 

Me.—Limerick Nat. Bank vy. Jen- 
ness, 116 Me. 28, 99 A 769. 

Miss.—Anderson vy. Dever, 109 Miss. 
235, 68 S 166. 

Mo.—Oakley v. Richards, 275 Mo. 
266, 204 SW 505 [writ of error dism 
248 U. S. 541 mem, 39 SCt 134 mem, 
63 L. ed. 411 mem]; Hudson y. South- 
west Missouri R. Co., 173 Mo. A, 611, 
159 SW 9; State v. Bourne, 151 Mo. A. 
104, 131 SW 896; Ingwerson v. Chi- 
cago, etc., R. Co., 150 Mo. A. 374, 130 
Sw 411; Coleman v. Himmelberger- 
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Harrison Land Co., 105 Mo. A. 254, 
79 SW 981. 

Oh.—Louisville, ete, R. Co. v. 
Greene, 113 Oh. St. 546, 149 NE 876; 
Coca-Cola Bottling Works Co. v. Mey- 
er, 28 Oh. A. 468, 162 NE 826. 

Or.—Aya v. Morson, 90 Or. 647, 178 
P 207; Lieuallen v. Mosgrove, 37 Or. 
446) 61 P 1022. 

Tex, —Galveston, etce., Come 
Brewer, (Civ. A.) 4 Sw (5a) 320. 

Va.—Bowman v. 
Nat. Bank, 115 Va. 463, 80 SE 95. 

4. Strachan Shipping Co. v. Haz- 
lip-Hood Cotton Co., 161 Ga. 480, 131 
SBE 288; Columbus v. Anglin, 120 Ga. 
785, 48 SE 318; Gensler v. Nicholas, 
134 Mich. 529, 115 NW 458, 14 AnnCas 

52. 

5. Columbus y. Anglin, 120 Ga. 
785, 48 SE 318. 

“The question in our courts as to 
what extent amendments should be 
allowed to petitions is not entirely 
free from doubt, and some difficulty 
arises in reconciling all the opinions 
on this question.” State v. Bourne, 
Ld Mion A104, 010 8d SW 896. 

6 Ala.—St. Louis, etc., R. Co. v. 
Douglass, 152 Ala. 197, 44 8S 677; Ely- 
ton Land Co. v. Mingea, 89 Ala. 521, 
7 S 666. 

Canal Zone.—Weeks v. Panama R. 
Co., 2 Canal Zone 211. 

Colo.—Farmers’ Highline Canal, 
etc., Co. v. Webber, 70 Colo. 348, 201 
P 555; Chicago State Bank v. Plum- 
mer, 54 Colo. 144, 129 P 819; White 
v. Nuckolls, 49 Colo. 170, 112 P 329. 

Ga.—Strachan Shipping Co. v. Haz- 
lip-Hood Cotton Co., 161 Ga. 480, 131 
SE 283; Walker v. Berger, 148 Ga. 
326, 96 SE 627; Seaboard Air-Line R. 
Co. v. Jackson, 138 Ga. 54, 74 SE 775; 
Craddock v. Kelly, 129 Ga. 818, 60 SE 
193; Eagle, ete., Mills v. Muscogee 
Mfg. Co., 129. Ga. 712, 59 SE 804; 
Askew v. Thompson, 129 Ga. 325, 58 
SE 854; Reid v. Jones, 127 Ga. 114, 
56 SE 128; Columbus v. Anglin, 126 
Ga. 785, 48 SE 318 [overr so far as in 
conflict Georgia R., etc., Co. v. Rough- 
ton, 109 Ga. 604, 34 SE 1026; Cox 
v. Murphy, 82 Ga. 623, 9 SE 604; Hen- 
derson vy. Central R. Co., 73 Ga. 718; 
Skidaway Shell R. Co. v. O’Brien, 73 
Ga. 655; Central R., etc., Co. v. Wood, 
51 Ga. 515]; Wrightsville, etc., R. 
Co. v. Barrett, 39 Ga. A. 612, 147 SE 
916; Lewis v. American Type Found- 
ers Co., 36 Ga. A! 580, 137) SE 573; 
Savannah Nat. Bank v. Evans, 30 Ga. 
A. 755, 119 SE 463; Keiley v. Bristol, 
30 Ga. A. 725, 119 SE 334; Hines v. 
Duncan, 25 Ga. A. 712, 104 SE 519; 
Atlantic Paper, ete., Corp. v. Bowen, 
24 Ga: A. 569, 102 ‘SE 36; Atkinson 
v. Brantley, 15 Ga. A. 129, 82 SE 773; 
Deen v. Wheeler, 1 Gai A. 507, 67 SE 
212; Charleston, etc., R. Co. v. Lyons, 
5 Ga. A. 668, 6 SE’ 862. 

Ill.—Muren Coal, ete., Co. v. Howell, 
2h AW T9075 UN BL 4605 Mott y.1Chi- 
cago; ete.,) Hl Re Cowon (nls Ay’ 442) 

Iowa.—Gordon vy. Chicago, ete, R. 
Co., 129 Iowa 747, 106 NW 177. 

Kky.—Ford v. Providence Coal Co., 
ea, Keys) 517, 199 SW. 609, 23800 Key is 


Me.—Mills v. Richardson, 125 Me. 
12, 1380°4A 353. 

Mo. —Riley v. St. Louis, etc, R. 
Co., 124 Mo. << 278, 101 SW 156; Peery 
Vv. Quincy, etc., R. Co., 122 Mo. oN are 
99 SW 14; Knight v. Quincy, etce., R. 
Co., 120 Mo. A. 311, 96 SW 716; Ing- 
wersen v. St. Louis, OtGnven. Co., 116 
Mo. A. 139, 92 SW 357. 

Nebr.—Union Pac. R. Co. v. Mur- 
phy, 76 Nebr. 545, 107 NW 757. 

Okl.—Lookabaugh v. Bowmaker, 21 
Okl. 489, 96 P 651. 

Pa.—Mahoney v. Park Steel Co., 
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which the decisions are not readily reconcilable.® So, 
an amendment will not as a rule be held to state a 
new cause of action if the facts alleged show substan- 
tially the same wrong with respect to the same trans- 
action,® or if it is the same matter more fully or 
differently laid,’ or if the gist of the action® or the 


207s Pas20-- 662 Amo Or 
man, 1 Whart. 282; Geiger v. Mad- 
den, 58 Pa. Super. 616; Automobile 
Banking Corp. v. Export Ins. Co., 11 
Pa. Dist. & Co. 282; Letts v. Lock 
Haven, 22 Pal Dist, 585; 536,840) eae 
Co. 700 [quot Cyc]. 

Sz, C—Pickett’ v7 -Southernp Rego, 
WA USL Os hoya te Shy tot or 

Tex.—International, ete, UR.GComyvi 
Pape, 73 Tex. 501, 11 SW 526; In- 
ternational, etc., R. Co. v. Irvine, 64 
Tex. 529. 

“Does the amendment undertake 
to set up another and a distinct right? 
If so, it is not allowable.’ Strachan 
Shipping Co. v. Hazlip-Hood Cotton 
Co., 161 Ga. 480, 484, 35 SE 283. 

“In cases of this kind the cause of 
action is the act or thing done or 
omitted to be done by one which con- 
fers the right upon another to sue,— 
that is, the act or wrong of defendant 
towards the plaintiff which causes a 
grievance for which the law gives 
a remedy.” Vogrin v. American Steel, 
ete., Co., 263 Ill. 474, 478, 105 NE 332. 

7. Ala. —Elmore- Quillan v. Cun- 
ningham, 4 Ala. A. 650, 58 S 1004. 

Cal.—Ford v. Ford, 44 Cal. A. 415, 
186 P 164. 

Ill.—Chicago, etc., R. Co. v. Jones, 
149 Ill. 361, 37 NE 247, 41 AmSR 278, 
24 LRA 141; Metropolitan L. Ins. Co. 
v. People, 106 Tll. A. 516 [aff 209 I11. 
42, 70 NE 643]. 

Mo.—State v. Bourne, 151 Mo. A. 
104, 131 SW 896. 

Pa.— Hodges v. McGovern, 230 Pa. 
368, 79 A 636. 

Vt.—Burleson v. Fox, 143 A 298; 
Parker v. Bowen, 98 Vt. 115, 126 A 
522; Powell v. Rockwell, OT Ve ai28= 
124 A 567; Patterson v. Modern 
Woodmen of America, 89 Vt. 305, 95 
A 692; Davis v. Rutland R. Co., 82 
Vt. 24, 71 A 724. 

“The true criterion is whether the 
alteration or proposed amendment is 
a new or different matter, another 
cause of controversy, or whether it 
is the same contract or injury, and 
a mere permission to lay it in a man- 
ner which the plaintiff considers will 
best correspond with the nature of 
his complaint and with his proof and 
the merits of his case.” Hodges v. 
McGovern, 230 Pa. 368, 373, 79 A 
636. To same effect Maxwell v. 
Harrison, 8 Ga. 61, 52 AmD 385; Wil- 
helm’s App., 79 Pa. 120; Newlin v. 
Palmer, 11 Serg. & R. (Pa.) 98; Cas- 
sell v. Cooke, 8 Serg. & R. (Pa.) 268, 
11 AmD ees Daley v. Gates, 65 Vt. 
BO a ea oe 

“Tf the ribma vest is merely the 
same matter more fully or differently 
laid to meet the possible scope of the 
testimony, it is not a change of the 
cause of action.” State v. Bourne, 151 
Mo. A. 104, 118, 181 SW 896. 

“The true test is whether the pro- 
posed amendment is a different mat- 
ter or the same matter more fully or 
differently laid; if the latter, the 
amendment is proper, if the former, 
it is not.” Schlitz v.. Lowell Mut. 
B.'Ins: Co.,:96' Vit. 33:7) 340) DX9 sAl OLS. 

“The term ‘matter’ as here used re- 
fers to the substantial facts which lie 
at the basis of the plaintiff's claim, 
and not those originally alleged.” 
Parker v. Bowen, 98 Vt. 115, 118, 126 
A 522. 

8. Ala.—Baranco v. Birmingham 
Terminal Co., 175 Ala. 146, 57 S 434. 

Ark.—Yazoo, éte., R. Co. v. Helena 
Wholesale Grocery Co., 144 Ark. 358, 
222 SW 359; St. Louis, ete., R. Co. 
v. Goss, 92 Ark. 372, 123 SW 390. 

Colo.—Denver Omnibus, etc., Co. Vv. 
Gast, 54 Colo. 17, 129 P 233 

Fla.—Gibbs v. McCoy, 10 Fla. 22D; 


Coxe v. Tigh- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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subject of controversy® remains the same; and this is 
true although the form of lability asserted? or the 
alleged incidents of the transaction’? m 


Coren: 


Technical rules will not be applied in deter- 
mining whether the causes of actions stated in the 
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may be dif- 


original and amended pleadings are identical,” since 


70 S 86. 

Ga.—McWhorter v. Menlo Bank, 162 
Ga. 627, 134 SE 606; Pavloski v. Klas- 
Sing, 134 Ga. 704, 68 SE 511. 

Mo.—Hanson vy. Springfield Tract. 
CovyP226°Siw ils Citizens’ Trust ‘Co! vw: 
Bowers, (A.) 217 SW ‘593; McCor- 
mick v. Warman, (A.) 216 SW 330; 
Hudson v. Southwest Missouri R. Co., 
173 Mo. A. 611, 159 SW 9; Finer v. 
Nichols, 158 Mo. A. 539, 1388 SW 889; 
Ingwerson v. Chicago, ete., R. Co., 150 
Mo. A. 874, 381, 130 SW 411. 

W. Va. —Creasy v. Thomas, 144 SH 
568; Weston Nat. Bank v. Lynch, 69 
W. Va. 333, 71 SE 389. 

“AS long as the gist of the action 
remains the same in the proposed 
amendment, although the alleged in- 
cidents are different, it is regarded as 
the same cause of action and not the 
substitution’ of another, but the au- 
thorities rule that the proposed 
amendment must not only relate to 
the same transaction, but must ad- 
here as well to the contract or injury 
originally declared upon, sufficient, at 
least, to maintain in a general way 
the identity of the cause of action 
first stated, so that the character of 
the proof will remain. about the 
same.’’ Ingwerson v. Chicago, etc., 
R. Co., supra [quot Hudson v. South- 
west Missouri R. Co., 173 Mo. A. 611, 
631, 159 SW 9}. 

9. Ark.—Hayden v. 
Ark. 480, 136 SW 671. 

Cal._Kirkman Nurseries v. Thar- 
waldson, 56 Cal. A. 1, 204 P 253. 

Ill.—Michigan Cent. R. Co. v. Har- 
ville, 136 Ill. A. 243. 

Kan.—Armstrong v. Lough, 277 P 


ls 
Mich,—Croze v. St. 
Mineral Land Co., 153 Mich. 


Hayden, 98 


Mary’s Canal 
363,) 117 


NW 81; Gensler v. Nicholas, 151 
ee 529, 115 NW 458, 14 AnnCas 


N. Y.—Chaddock v. Chaddock, 130 
Misc. 900, 226 NYS 152. 

Okl.—Shipley v. Lawton, 51 OKI. 
575; 152 P 119. 

Pa.—Vervaeke v. Adams Express 
Co., 230 Pa. 647, 79 A 764; Rochester 
Borough v. Kennedy, 229 Pa. 251, 78 
A 133; Philadelphia School Dist. v. 
Reilly, 26 Pa. Dist. 727; Lipari v. Ely, 
26 Pa. Dist. 163; Keck v. New Jersey 
Cent) BR: €o., -36° Pa. Co. 235. 

Tex.—Adams-Burks-Simmons Co. 
v. Johnson, 51 Tex. Civ. A. 5838, 113 
SW 176. 

Vt.—Patterson v. Modern Woodmen 
of America, 89 Vt. 305, 95 A 692; Spear 
v. Armstrong, 86 Vt. 250, 84 A 817. 

Wash.—McDougall v. McDonald, 86 
Wash. 334, 150 P 628. 

[a] In Alabama, by express pro- 
vision of the statute, new counts or 
statements of the cause of action will 
not be held to relate to new or oth- 
er causes of action so long as they 
refer to the same transaction, prop- 
erty and title and parties as the orig- 
inal. Cowart v. Aaron, 123 S 229; 
Birmingham v. Scott, 217 Ala. 615, 
117 S 65; Reed v. Ridout’s Ambu- 
lance, 212 Ala. 428,102 S 906; Browne 
v. Peck, 210 Ala. 338, 98 S 4; Craw- 
ford v. Mills, 202 Ala. 62, 79'S 456; 
Thrasher v. Royster, 201 Ala. 366, 78 
8.222) Nashville, etc., » RR.’ Con 7 Vv. 
Abramson-Boone Produce Co., 199 Ala. 
271, 74 S 350; Irwin v. Coleman, 173 
Ala. £75, 55'S 492: Montgomery Tract. 
Co. v. Fitzpatrick, 149 Ala. 511, 43 
S 136, 9 LRANS 851; Central of Geor- 
gia R. Co. v. Foshee, 125 Ala. 199, 27 
S$ 1006; J. R. Raible Co. v. City Bank, 
etc., Co., 22 Ala. A. 68,.112 S 543; 
Smith v. Gay, 21 Ala. A. 130, 106 sg 
214; Birmingham v. Ingram, 20 Ala. 


' A. 444, 103 S 595 [certiorari den 212 


Ala. 552, May S 599]; Smith v. Vaughn, 
18 Ala. A. 91, 89S 302 [certiorari den 


206 Ala. 9, 89 S' 303]; . Broadus’ v- 
Lindsey, 17 Ala. A. 342, 84 -S 1776; 
Eutaw Ice, ete., Co. v. McGee, 16 Ala. 
A. 652, 81 S 144; Elmore-Quillan v. 
Cunningham, 4 Ala. A. 650, 58 S 1004; 
Alabama Western R. Co. v. McPher- 
3. Ala, JA. F330 57'S 396. 

10. Mills v. Richardson, 125 Me. 12, 
130 A 353; Limerick Nat. Bank v. 
Jenness, 116 Me. 28, 99 A 769; Swan 
v. Nesmith, 7 Pick. (Mass.) 220, 19 
AmD 282; Bowman vy. Broadway 
Soar Nat. Bank, 115 Va. 463, 80 SH 

11. Ingwerson v. Chicago, etc., R. 
Co., 150 Mo. A. 374, 130 SW 411. 

12. Wheeler vy. ‘Chicago Sanitary 
Dist., 270 Ill. 461, 110 NE 605; Ful- 
ler v. Fried, (N. D.) 224 NW 668; 
Kerr v. Grand Forks, 15 N. D. 294, 
107 NW 197; Rae v. Chicago, etc., R. 
Co., 14 N. D. 507, 105 NW 721. 

13. Schlitz v. Lowell Mut. F. Ins. 
COR IO AVE Sone 19CAS BASt 

14. Ala.—Williams v. Alabama 
Cotton Oil Co., 152 Ala. 645, 44 S 957. 

Ark.—Kansas City Southern R. Co. 
v. Tonn, 102 Ark. 20, 143 SW 577. 

Cal.—Scholle v. Finnell, 173 Cal. 
372; 1599 RP 1179. 

1$ole: -—Buchhalter v. Myers, 276 P 


Ga.—Georgia R., etc., Co. v. Rough- 
ton, 109 Ga. 604, 34 SE 1026; Cox v. 
Murphy, 82 Ga. 623, 9 SE 604; Central 
Rs ‘ete., ‘Co. v. Wood, 54. Ga.) 515; 
Southern R. Co. v. Bunch, 22 Ga. A. 
42, 95 SE 328; Smith v. Rome, 16 Ga. 
A. 96, 84 SE 734. 

Tl. —Keenan v. Wells Bros. Co., 142 
DRE AS 

La. Sanit EF. & M. Ins. Co. 
v. Cumberland Tel., etc., Co., 126 La. 
621, SAS N85 Le 

Me. —Cilley v. Limerock R. Co., 107 
Men WT 007 Ap 176 

Mo.—Broyles Vv. Eiversmeyer, 262 
Mo. 384, 171 SW 334; Ray v. Dodd, 
182 Mo. A. 444, 112 Sw 2. 

Nebr. Johnson v. American Smelt- 
ae etc., Co., 80 Nebr. 255, 116 NW 


N. C.—Cooper v. Pourhers R.. Co.; 
165,.N. C. 578, 81,SE 7 

Pa. —Mahoney Vv. Poe Steel Corn 2Le 
Pa. 20, 66 A 90; Hodges v. McGovyv- 
ern, 43 Pa. Super. 566. 

S. C.—Taylor v. Atlantic Coast 
Line-R., Co, .81_S..-C... 574,62) SH .1113. 

[a] Particular changes held not 
permissible.—From a cause of ac- 
tion for slander to one for malicious 
prosecution. Shock v. McChesney, 4 
Yeates (Pa.) 507, 2 AmD 415. 

15. Ala, —Williams v. Alabama 
Gertan OilwCo., .152 -Ala.y 645,.44= S$ 

Colo.—Saguache County School 
Dist. No. 8 v. Charles, 80 Colo. 316, 
251 P 529; Cheney v. Bierkamp, 58 
Colo. 319, 145 P 691. 

Ga.—Price v. Brownlee, 145 Ga. 291, 
88 SE 965; Christian v. Ross, 145 Ga. 
284, 88 SE 986; Brown v. Brown, 24 
Ga, A. 512, 101 SE 815; Calhoun v. Ar- 
nold, 21 Ga. A. Synge SE 506; McKen- 
zie v. Loew Mfg. "Co., 21 iGa. A. 33, 93 
SE 504. 

Mo.—Riley v. St. Louis, ete., R. Co., 
124 Mo. A. 278, 101 SW 156. 

N. Y.—Moniot v. Jackson, 40 Misc. 
197, 81 NYS 688. 

Pa.—Hodges v. McGovern, 230 Pa. 


368, 79 A 636. 

Tex.—Mills v. Frost Nat. Bank, 

(Civ. A.) 208 SW 698. 
Utah.—Combined Metals, 

Bastian, 267 P 1020. 

[a] Different grounds.—A cause of 
action alleged in an amended petition, 
although it may be founded upon the 
same grievance or injury as that de- 
seribed in the original petition, is a 


different cause of action if it is de- 
pendent upon different grounds for 


Tne ve 
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in a strict sense almost any amendment may be said 
to change the original cause of action.t° 
an amendment which attempts to set up an entirely 
distinet wrong!‘ or basist® of recovery or relief, or a 
right arising from a distinct or different contract® 


Conversely, 


holding defendant responsible for the 
wrong alleged. Emel v. Standard Oil 
Co., (Nebr.) 220 NW 685; Johnson 
v. American Smelting, etce., Co., 80 
Nebr. 255, 116 NW 517; Combined 
Metals, Ine. v. Bastian, (Utah) 267 
P 1020. 

{b] For example, an amendment 
claiming damages for breach of a 
contract sets up a different cause of 
action from a claim for sums to be- 
come due under the contract as ex- 
isting. Tolman vy. Union Mut. L. Ins. 
Co., 124 Me. 42, 126 A 16. 

{[c] Particular changes held not 
permissible.—(1) From negligent to 
malicious or willful injury. Pitkin 
v. New York, etc., R. Co., 64 Conn. 482, 
30 A 772; Proctor v. Southern R. Co. Ke 
64 S. C. 491, 42 SE 427. (2) From 
wantonness and recklessness to negli- 
gence. Taylor v. Atlantic Coast Line 
R. Co., 81°S. C. 574, 62 SE 1113. But 
see Keiley v. Bristow, 30 Ga. A. 725, 
119 SE 334 (where an act is alleged 
to have been willfully and intentional- 
ly done, an amendment setting out 
that it was negligently done does not 
state a new cause of action). (3) 
From negligence to nuisance. Woentz 
v. New York City, 101 Misc. 622, 168 
NYS 699 [aff 183 App. Div. 944 mem, 
169 NYS 1119 mem]; Moniot v. Jack- 
son, 40 Mise. 197, 81 NYS 688. But 
see Coby v. Ibert, 6 Misc. 16, 25 NYS 
998 (change from negligence to nui- 
sance not change in cause of action). 
(4) From nuisance to negligence. 
Miller v. Kenosha Electric R. Co., 135 
Wis. 68, 115 NW 355. (5) From dam- 
ages due to negligence to damages 
due to trespass. Konner v. State, 180 
App. Div. 837, 168 NYS 345 [aff 227 
N. Y. 478, 125 NE 843]. 

16. Ark.—Patrick v. Whitley, 75 
Ark. 465, 87 SW 1179. 

Cal.—Sargent v. Corey, 34 Cal. A. 
193, 166 P 1021. 

Colo.—Rockwell v. Holcomb, 3 Colo. 
AL SoA Png 44. 

11 App. 


Feb C.—Ex p. Mansfield, 

Ga.—Bird v. Trapnell, 149 Ga. 567, 
102 SE 131; Oliver v. Empire L. Ins. 
Co., 145 Ga. 603, 89 SE 685; Lamar y. 
Lamar, etc., Drug Co., 118 Ga. 850, 45 
SE 671; Brunswick v. Harvey, 114 
Ga. 733, 40 SE 754; Cox v. Henry, 113 
Ga. 259, 38 SE 856;' Milburn v. Davis, 
92 Ga. 362, 17 SE 286; Anderson v. 
Pollard, 62 Ga. 46; Groover v. Tatt- 
nall Supply Cos 10 Ga. A. 679, 73 SE 
1083; McKenzie v. Miller, 6 Ga. A. 
828, 65 SE 1071. 

Me.—Limerick Nat. Bank v. Jen- 
ness, 116 Me. 28, 99 A 769; Consoli- 
dated Rendering Co. v. Harrington, 114 
Me. 394, 96 A 724; McAuley v. Reyn- 
olds, 64 Me. 136; Parkman v. Nut- 
McVicker v. Beedy, 
i Perrin v. 
Keene, 19 Me. 355, 36 AmD 759; 
all v. Hussey, 18 Me. 249, 
(auie 

Mass.—Vancleef v. 
Pick. 12. 

Mich.—Angell v. Pruyn, 126 Mich. 
16, 85 NW 258. 

Mo.—Jacobs ¥ Chicago, ete., R. Co., 
eee 204 SW 95 

N. H.—Mt. Washington Hotel Co. 
v. Redington, 55 N. H. Ae je 
field v. Harvell, 3 N. H. : 

N. Y.—Struzewski v. Rarwens LOK 
Ins, Co., 226 N. Y. 338, 1238 NE 641; 
Mills v. Stewart, 181 NYS 357, 

Or.—Foste v. Standard L., etc., Ins. 
Coy 26, Ora. £492 358 (PO, 

Pa.—Mifflinton First Nat. Bank v. 
Kensington First Nat. Bank, 247 Pa. 
40, 92 A 1076; Diehl v. McGlue, 2 
Rawle 337; Newlin v. Palmer, 11 Serg. 


New- 
36 AmD 


Therasson, 3 


& R. 98; Farmers’, etc., Bank v. 
Israel, 6 Serg. & R. 293; Delaware, 
etc., Canal Co. v. Parker, 4 Yeates 
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or relationship!’ or transaction!® from that orig- 
inally declared on is regarded as tendering a different 


cause of action. 


Particular tests. A number of tests have been sug- 
gested for determining whether an amendment adds 
a new cause of action,!® no one of which is in all 


363; Automobile Banking Corp. v. 

Export Ins. Co., Pa.) Dist. &) Co, 

282; Eckert v. Phillips, 4 Pa. Co. 514. 
Tex.—East Line, etc., R. Co. v. 

Scott, 75 Tex. 84, 12 SW 995. 

e Vt.—Brodek v. Hirschfield, 57 Vt. 


2. 

[a] Instances.—(1) Where, in an 
action against the indorser of two 
promissory notes, it appeared on the 
trial that the notes sued on were not 
due, it was held that an amendment 
introducing five other and different 
notes was not allowable. Farmers’, 
etc., Bank v. Israel, 6 Serg. & R. (Pa.) 
293. (2) So where a declaration was 
laid that defendant was indebted to 
plaintiff for subscription to a canal 
company, with interest, a new count 
was refused, which demanded the pen- 
alty of five per cent per month, under 
the act incorporating the company. 
Delaware, etc., Canal Co. v. Parker, 
4 Yeates (Pa.) 363. (3) So where 
plaintiff has counted for work and 
labor done, he cannot add a count 
setting up a claim for not being em- 
ployed by plaintiff agreeably to a spe- 
cial agreement. Diehl v. McGlue, 2 
Rawle (Pa.) 337. (4) So where a dec- 
laration is based on contract for the 
purchase of goods which did not bind 
defendant to pay the freight, an 
amendment setting up a contract to 
pay the freight in addition to all that 
was sued for in the original petition 
introduces a new cause of action, and 
is not allowable. Lamar v. Lamar, 
ete., Drug Co., 119 Ga. 850, 45 SE 671. 
(5) So a declaration in an action on 
an account cannot be amended by de- 
claring on a negotiable promissory 
note, given in settlement of the ac- 
count, when the common-law rule that 
a note given for a debt is only a se- 
curity for the debt is not recognized, 
but the note is regarded as evidence 
of a new and different contract un- 
less the contrary is made to appear. 
Newhall v. Hussey, 18 Me. 249, 36 
AmD 717. 

{[b] A party suing on an account 
as assignee cannot amend so as to 
declare on an account stated immedi- 
ately between the parties. Ivy Coal, 
etc., Co. v. Long, 139 Ala. 535, 36 
S 722. : 

17. Georgia Cent. R. Co. v. Wil- 
liams, 105 Ga. 70, 31 SE 134 (where 
under the original pleading the lia- 
bility of defendant arose out of one 
relationship, that of master and serv- 
ant, and the liability charged in the 
amended pleading arose out of a 
separate and distinct relation, that 
of landlord and tenant, there is an 
alteration of the cause to the ac- 
tion). 

18. Hanchey v. Brunson, 175 Ala. 
236, 56 S 971,,AnnCas1914C 804; Ivy 
Coal, ete., Co. v. Long, 139 Ala. 535, 
6 Sr (2a lS ves Warnock. (Lex, 
Civ. A.) 284 SW 676. 


19. See infra text and notes 21- 
29. 

20. Strachan Shipping Co. v. Haz- 
lip-Hood Cotton Co., 161 Ga. 480, 
131 SE 283. 


“These tests, taken separately, may 
not always be decisive or infallible; 
but when all are applied to the facts 
of a particular case they will indi- 
cate with reasonable certainty wheth- 
er the cause of action stated in the 
amended pleading is or is not new 
and different from that of the origi- 
nal.” Williams v. Lowe, 49 Ind. A. 
606, 97 NE 809, 811. 

: 21. U. S.—Salyers v. U. S., 257 
Fed. 255, 168 CCA 339; Kramer v. 
Gille, 140 Fed. 682; Painter v. New 
Biver Mineral Co., 98 Fed. 544. 
Alaska.—Fairbanks First Nat. 
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cases controlling.?° 
gested that a new cause of action may be regarded 


[§ 673 


For example, it has been sug- 


as substituted (1) where the same evidence will not 


Bank v. Noyes, 5 Alaska 559. 

Ariz.—Kunselman v. Southern Pac. 
Ri tConw263y P1939. 

Cal.—Maionchi v. Nicholini, 1 Cal. 
A. 690, 82 P 1052. 

Colo.—Messenger yv, Northcutt, 26 
Colo. 527, 58 P 1090. 


Ga.—Venable v. Burton, 118 Ga. 
156, 45 SE 29. 

Ill.—Chicago Terminal Transfer 
COs, Vaey OUNE, V1 So TAN 2263 Waa 


Bash RaCo.nv, JBarnrett,, 17 sills A: 

Ind.—Levy v. Chittenden, 120 Ind. 
37, 22 NE 92; Williams v. Lowe, 49 
Ind. A. 606, 97 NE 809. 

Iowa.—Box v. Chicago, etc., R. Co., 
107 Iowa 660, 78 NW 694. 

Mo.—Broyles v. Eversmeyer, 262 
Mo. 384, 171 SW 334; Grigsby v. Bar- 
ton County, 169 Mo. 221, 69 SW 296; 
Ross v. Cleveland, ete., Land Co., 162 
Mo. 317, 62 SW 984; Liese v. Meyer, 
143 Mo. 547, 45 SW 282; Scovill v. 
Glasner, . 449; Lumpkins v. 
Collier, 69 Mo. 170; Lottman v. Bar- 
nett, 62 Mo. 159; Arrowood v. De- 
laney, (A:) 295 SW 522; Jacobs v. 
Chicago, etc., R. Co., (A.) 204 SW 954; 
Mineral Belt Bank v. Elking Lead, 
etc., Co., 173 Mo. A. 634, 158 SW 1066; 
Ingwerson v. Chicago, ete., R.—Co., 
150 Mo. A. 374, 130 SW 411; Knight 
v. Quincy, etc., R. Co., 120 Mo. A. 311, 
96 SW 716; Boeker v. Crescent Belt- 
ing, ete., Co., 101 Mo. A. 429, 74 SW 
385; Maloney v. Real Est. Bldg., etc., 
Assoc., 57 Mo. A. 384. 

N. H.—Bassett v. Salisbury Mfg. 
Co., 28 N. H. 438. 

N. Y.—Reeder v. Sayre, 70 N. Y. 
180, 26 AmR 567. 

Oh.—Kirchner v. Smith, 7 Oh. Cir. 
Ct Nose eee ceOn Cire t4 5: 

Or.—Foste v. Standard L., etc., Ins. 
Co., 26.Or. 449, 38 P 617; Liggett v. 
Badd) (23 (Ors526, 31" Psi" 

S. C.—Pickett v. Southern R. Co., 
74 S. C. 236, 54° SH’ 375; Proctor -v. 
pour R. Co., 64 S. C. 491, 42 SH 

Tex.—Mills v. Warnock, (Civ. <A.) 
284 SW 676 [rev on other grounds 
(Commn, A.) 291 SW 850]; Booth v. 
Houston Packing Co., (Civ. A.) 105 
SW 46. 
asp ate? v. Clinton, 2 Utah 

Wyo.—Finley v. Pew, 28 Wyo. 342, 
205 P 310, 206 P 148. 

But see Susquehanna Mut. F., etc., 
Ins. Co. v. Clinger, 10 Pa. Super. 92 
(holding that it does not follow that 
an amended pleading introduces a 
new cause of action because it alleges 
a contract in writing while the orig- 
inal pleading alleged a parol contract, 
and the test is whether the contract, 
for breach of which suit is brought, 
is the same, and not whether the ev- 
idence of the contract is the same). 

[a] Permissible variation.—(1) 
“The mere fact that allegations of 
new facts, essential to constitute a 
cause of action and necessitating new 
and additional evidence to support 
same, are introduced in the petition 
by an amendment does not brand the 
amendment as introducing or substi- 
tuting a new cause of action.” Hud- 
son vy. Southwest Missouri R. Co., 173 
Mo. Ae 60 (633) 5 159 (SW, 29. (2) 
“That a new cause of action is 
substituted by an amendment, unless 
the same evidence will support it that 
would thave supported the original 
cause of action, must mean that the 
same evidence will establish the 
event or transaction declared on as 
the cause of action in the original 
petition and in the amended one; 
will show the two pleadings are 


support both the original and the amended com- 
plaints;?? (2) if the same measure of damages does 
not apply to each;?? (3) if a judgment on one will not 


based on the same occurrence. It 
cannot mean that every detail and 
évery item of the evidence must be 
exactly the same, or otherwise the 
right of amendment would be of lit- 


tle use.” Hanson v. Springfield Tract. 
Co., (Mo.) 226 SW 1, 4. 
{[b] It is the character, and not 


the quantum of the evidence, which 
must be the same, for if both the 
quantity and quality of the evidence 
must be the same there could not be 
a substantial amendment in any 


case. Schwab Clothing Co. v. St. Lou- 
is, ete.) R. Coy 71) Moy Aj) 24ies (See 
also Church v. Syracuse Coal, etce., 


Co., 32 Conn. 372 (where the court, 
in allowing an amendment perfecting 
the description of the cause of action 
sued on, said that it is immaterial 
that the amendment will lay the 
foundation for other and further evi- 
dence); Lottman v. Barnett, 62 Mo. 
159 (where it was said that it is no 
objection that the proofs might not 
have sustained the original pleading 
for the object of the amendment is 
to obviate such variance); Sims v. 
Fields, 24 Mo. A. 557 (where the 
court rejected the amendment as al- 
tering the cause of action because 
the proof required to sustain one 
pleading was entirely different from 
that required to support the other, 
and this difference was as to the char- 
acter of the proof, and not as to the 
quantum only); Bassett v. Salisbury 
Mfg. Co., 28 N. H. 438; Spice v. Stein- 
ruck, 4 Oh. St. 213 (holding that an 
amendment relieving plaintiff from 
establishing one fact asa part of 
his case, and imposing on him the 
duty of proving another not required 
by the original plea, but still leav- 
ing the same gravamen of the origi- 
nal complaint, is properly allowed). 

{c] Application of test.—The same 
evidence will not support both an ac- 
tion based on negligence and an ac- 
tion based on a willful tort, for the 
former is for an injury done inad- 
vertently, while the latter is for an 
injury done willfully. Proctor v. 
Southern R. Co., 64 S. C. 491, 42 SE 


427. 
22. U. S.—Kramer vy. Gilles, 140 
Fed. 682; Painter v. New River Min- 


eral Co., 98 Fed. 544. 

Colo.—Messenger v. Northcutt, 26 
Colo. 527, 58 P 1090. 

Ga.—Venable v. Burton, 118 Ga. 
156, 45 SE i 

Ind.—Williams v. Lowe, 49 Ind. A. 
606, 97 NE 809. 

Mo.—Broyles v. Eversmeyer, 262 
Mo. 384, 171 SW 334; Liese v. Mey- 
er, 143 Mo. 547, 45 SW 282; Scovill 
v. Glasner, 79 Mo. 449; Arrowood vy. 
Delaney, (A.) 295 SW 522; Jacobs 
v. Chicago, etc., R. Co., (A.) 204 SW 
954; Knight v. Quincy, ete., R. Co., 
120 Mo. A. 811, 96 SW 1716. 

Oh.—Kirchner v. Smith, 7 Oh. Cir. 
CtrwNe S022) 028) Ohe (Cir cetera bu 

S. C.—Pickett v. Southern R. Co., 
74 S.C. 236, 54 SH 375; Proctor v. 
Southern R. Co., 64 S. C. 491, 42 SH 
427. 

Tex.—Mills v. Warnock, (Civ. A.) 
284 SW 676 [rev on other grounds 
(Commn. A.) 291 SW 850]. 

Wyo.—Finley v. Pew, 28 Wyo. 342, 
205 P 310, 206 P 148. 

[a] Application of test.—The same 
measure of damages does not apply 
to an action based on negligence and 
an action based on a willful tort, for 
in the former action actual damages 
alone are recoverable, while in the 
latter punitive damages as well as 
actual damages may be recovered. 
Proctor v. Southern R. Co., 64 S. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be a bar to a judgement on the other;2% (4) if both are 
not open to the same defenses;?* and conversely, 
that a new cause of action will not be regarded as 
stated (1) where the original and the amended com- 
plaint will be supported by the same evidence ;?° 
(2) if the same measure of damages applies;? 
(3) where a recovery on the amended complaint 
would bar a recovery on the original complaint or 
(4) or where both are subject to the 
Whether the intention of plaintiff 
at the time of instituting the suit and of filing the 
amendment is the same has also been adverted to as 
a test.25 In some jurisdictions a new cause of action 
is one materially different from, or in addition to, 
that first advanced or such as permits a more onerous 
judgment against defendant than could before have 


vice versa;7° 
same defenses.?7 


been rendered against him.?® 
In real actions. 


491, 42 SH 427. 

{b] It is not material that the 
quantum of damages may be differ- 
ent, so long as the damages under 
both pleadings can be determined by 
the same standard. Schwab Cloth- 
me CoOv ve Ob Olds, eter, uk. (Coy i 
Mo. A. 241. See also Church v. Syra- 
euse Coal, ete. Co., 32 Conn. 372 
(where the court, in allowing an 
amendment to perfect the description 
of the cause of action sued on, said 
that in effect the amendment allowed 
undoubtedly enlarges the issue and 
lays the foundation for the recovery 
of greater damages, but that is im- 
material). 

23.790. S.—Salyers vs Ur S., 257 
Fed. 255, 168 CCA 339; Painter v. 
New River Mineral Co., 98 Fed. 544. 

Ala.—Alabama Constr. Co. v. Wat- 
son, 158 Ala. 166, 48 S 506. 

Colo.—Messenger v. Northcutt, 26 
Colo. 527, 58 P 1090; Hinsdale Coun- 
ty v. Crump, 18 Colo. A. 59): 70. P 159. 

Ga.—Columbus v. Anglin, 120 Ga. 
785, 48 SE 318; Venable v. Burton, 
118 Ga. 156, 45 SE 29. 

inde Un, S.sblealth,- eter Inss Co:, v. 
Wmerick, 55 Ind. A. 591, 103 NE 435; 
Williams v. Lowe, 49 Ind. A. 606, 97 
NE 809; Ft. Wayne Iron, etc., Co. v. 
Parsell, 49 Ind. A. 565, 94 NE 770. 

Iowa.—Thayer v. Smoky Hollow 
Coal Co., 129 Iowa 550, 105 NW 1024. 


Mich.—Angell v. Pruyn, 126 Mich. 
16, 85 NW 258. 
Mo.—Broyles v. Eversmeyer, 262 


Mo. 384, 171 SW 334. 

N. Y.—Davis v. New York, etc., R. 
Co., 110 N. Y. 646:mem, 17 NE 733, 
2 Silv. A. 94, 15 NYCivProc 62; Gropp 
v. Great Atlantic, etc., Tea Co., 141 
App. Div. 372, 126 NYS 211 [rev 205 
N. Y. 617 mem, 98 NE 1103 mem]; 
Lustig v. New York, etc., R. Co., 65 
Hun 547, 20 NYS 477; Coby v. Ibert, 
6 Misc. 16, 25 NYS 998 {aff 141 N. 
Y. 586, 36 NE 739). 

Oh.—-Kirchner v. Smith, 7 Oh. Cir. 
Gta Ness en 28Ohs (Cir, Ct. 45. 

Ss. C.—Pickett v. Southern R. Co., 
74 S.C. 236, 54 SH 375. 

Ss. D.—J. I. Case Threshing Mach. 
Co. v. Hichinger, 15 S. D. 530, 91 NW 
82. 

Tex.—Mills v. Warnock, (Civ. A.) 
284 SW 676 [rev on other grounds 
(Commn. A.) 291 SW 850]. 

Utah.—Rhemke y. Clinton, 2 Utah 
2305 

Wyo.—Finley v. Pew, 28 Wyo. 342, 
205 P 310, 206 P 148. 

24, U. S.—Painter v. New River 
Mineral Co., 98 Fed. 544. 


Conn.—Pitkin Vo New wYVOrk,  6tG;., 
R. Co., 64 Conn. 482, 30 A 172. 
Ga.—Venable v. Burton, 118 Ga. 


156, 45 SE 29. 

Ind.—Williams v. Lowe, 49 Ind. A. 
606, 97 ae 809. 

Ind. T.—Cassidy v. Saline County 


[49 C. J.—33] 


In real actions an amendment is 
objectionable as setting forth a new cause of action 
where it embraces more land.®° or a different tract of 


PLEADING 


Judgments. 


YS 


to recover.*® 


In General. 
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land from that described in the original pleading ;*+ 
otherwise if the amendment merely gives a more par- 
ticular and certain description of the land sued for.?” 
An amendment setting up judgments 
of different dates and amounts and between different 
parties is not permissible;** nor is an amendment 
permissible which sets up a second judgment ren- 
dered in another jurisdiction.*4 

[§ 674] bbb. Restatement. An amendment is not 
objectionable as introducing a new or additional 
cause of action where it amounts to a mere restate- 
ment of the cause of action originally declared up- 
on,*°® or of the grounds upon which plaintiff sought 


[§ 675] cce. Amplification or Elaboration—(aaa) 
An amendment consisting of a mere 


amplification or elaboration of the matters stated in 


Bank, 7 Ind. T. 548, 104 SW 829. 

Mo.—Broyles_v. pe Rie oie yal 262 
Mo. 384, 171 SW 334. 

Ss. C—-Pickett vy. Southern R. Co., 
14S. CC. 236, 54 SH 375; Proctor wv. 
Deyoitiad ih RCo, 64585 ron 491, 42 SE 

ks 

Tex.—Mills v. Warnock, (Civ. A.) 
284 SW 676 [rev on other grounds 
(Commn,. A.) 291 SW 850]; ‘Booth v. 
Houston Packing Co., (Civ. A.) 105 


Sw 46. 

{a] Application of test.—The same 
pleas are not available in both an 
action based on negligence and an 
action based on a willful tort, for the 
plea of contributory negligence is 
available in the former, but not in 
the latter. Pitkin v. New York, etc., 
R. Co., 64 Conn. 482, 30 A 772; Proc- 
tor v. Southern R. Co., 64 S. C. 491, 
42 SE 427. 

25. Ala.—Mobile Light, etc., Co. v. 
Portiss, 195 Ala. 320, 70 S 136. 
ee ones v. Detweiler, 282 P 

Mo.—State v. Cox, 19 SW (2d) 695; 
Goodnow v. Leeper, 239 SW 135; In- 
ternational Harvester Co. v. Lanpher, 
(A.) 183 SW 1105; Bick v. Vaughn, 
140 Mo. A. 595, 120 SW 618; Haines 
[oe 107 Mo. A, 481, 81 SW 

Be ates een v. Hample, 73 Mont. 

Zi aoGmie woo. 

Tex. —Carpenter Montcrief, 
(Commn. A.) 280 sw. 192 [rev (Civ. 
A.) 270 SW 267]; Fuller v. El Paso 
Times Co., (Commn. A.) 236 SW 455 
[rev (Civ. A.) 215 SW 113]; Warren 
v. La Salle Co., (Civ. A.) 262 SW 527; 
Silver Valley Horse Co. v. Evans, 
(Civ. A.) 190 SW 794; Booth v. Hous- 
ton Packing Co., (Civ. A.) 105 SW 


46. 

2514. Denton v. Detweiler, (Ida.) 
282 P82: State v.:Cox, (Mo.) 19 SW 
(2d) 695; Bick v. Vaughn, 140 Mo. 


A. 595, 120 SW 618; Haines v. Pear- 
son, 107 Mo. A. 481, 81 SW 645; Car- 
penter v. Montcrief, (Tex. Commn. 
A.) 280 SW 192 [rev (Civ. A.) 270 
SW 267]; Silver Valley Horse Co. v. 
Evans, (Tex. Civ. A.) 190 SW 794. 
26. <Ala.—Southern R. Co. v. Coop- 
er, 172 Ala. 505, 55 S 211; Gaines v. 
Birmingham R., etc., Co., 164 Ala. 6, 
5! S 238; Alabama’ Cons. Coal, etc., 
Co. v. Heald, 154 Alan. 580, 45 S 686. 
Cal.—Bryant v. Wellbanks, 88 Cal. 
A. 144, 263 P 332. 


Colo.—East v. McClung, 49 Colo. 
OD) koe woul. 

Hawaii.—Morgan v. Yamada, 26 
Hawaii 17. 

Ida.—Denton v. Detweiler, 282 P 
82. 

Ill.—Cooper v. Illinois Pub., etc., 
Coy 218 Til A. 95. 

Ind.—U. S. Health, ete., Ins. Co. v. 


Bmerick, 55 Ind. A. 591, 103 NE 435. 
Mo.—Bick v. Vaughn, 140 Mo. A. 


the original pleading does not amount to the intro- 
duction of a new or different cause of action.37 
An immaterial amendment does not change the 


595, 120 SW 618; Steele v. Brazier, 
13:9 Mo. A. 319, 1238 Siw 477. 

N. Y.—Davis v. New Work, etc.,. Re 
Co., 110 NY... 646, mem, 17 NE 733; 
2 Silv. A. 94,15 NYCivProe 62; Coyle 
Vv. Davidson, 92 App. Div. 322, 86 
NYS 1089. 

Porto Rico.—Marti v. American R. 
Co., 28 Porto Rico 689. 

Tex.—Carpenter v. Montcrief, 
(Commn. A.) 280 SW 192 [rev (Civ. 
A.) 270 SW 267]; Silver Valley Horse 
Co. v. Evans, (Civ. A.) 190 SW 794, 

27. Bryant v. Wellbanks, 88 Cal. 
A. 144, 263 P-332; Denton v. Detweil- 
er, (Ida.) 282 P 82; Bick v. Vaughn, 
140 Mo. A. 595, 120 SW 618; Steele 
v. Brazier, 139) Mo. A. 319, 123 SW 
477; Carpenter ay Montcrief, (Tex. 
Commn. A.) 280 SW 192 [rev (Civ. 
A.) 270 SW 267]; Fuller v. El Paso 
Times Co., (Tex. Commn. A.) 236 SW 
455 [rev (Civ. A.) 215 SW 113]; War- 
ren v. La Salle Co., (Tex. Civ. A.) 262 
SW 527; Silver Valley Horse Co. v. 
EKivans, (Tex. Civ. A.) 190 SW 794; 
Booth v. Houston Packing Co., (Tex. 
Civ. A.) 105 SW 46. 

28. Painter v. New River 
Co., 98 Fed. 544; Kuhn v. 
field, 34 W. Va. 252, 12 SH 519, 114 
LRA 700; Snyder v. Harper, 24 W. 
Va. 206. 

29:>/Young,; Vv. City Nat. Bank (lex. 
Civ. A.) 223 SW 340 [rev on other 
grounds (Commn. A.) 237 SW 248]. 

30. Wyman v. Kilgore, 47 Me. 184. 

31. Slater v. Nason, 15 Pick. 
(Mass.) 345. 

32. See infra § 678. 

Amendment of description in: 
Ejectment see Ejectment § 143. 
Forcible entry and detainer see Forci- 

ble Entry and Detainer § liv. 
Petitory action see Real Actions [33 

Cye 1553)" 

Trespass to try title see Trespass to 

ry sTither [sscC yer t2'2 I, 
wat of entry see Entry, Writ or § 


Mineral 
Brown- 


Writ of right see Real Actions [33 

Cye 1546]. 

Amendments as to matters of de- 
scription generally see supra § 641. 
ee Seymore v. Franklin, 92 Fed. 
paleb ay v. Springfield, 16 N. 


35. Davidson v. Fraser, 36 Colo. 
1, 84 P 695, 4 LRANS 1126; War- 
nock ve Mills, (Tex. Commn. vA) 291 
SW 850. 

86. Taylor v. Canton Tp., 30 Pa. 
Super. 305; McGinniss vy. Schneebeli, 
28 Pa. Dist. 368. 

U. S—wWashington R., 
Co. v. Scala, 244 U. S. 630, 37 SC 
654, 61 L. ed. 1360 [aff 45 ’App. (D. 
C.) 484]; Johnsonburg Vitrified 
Buick COs iva IWAtesn WK Fed. 3889, LOL 
CCA 5538; Smith v. Missouri Pac. R. 
Co.; 56 Fed. .458, 5 CCA 557. 
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cause of action.38 


[§ 676] (bbb) Making Allegations More Definite 
An amendment which states the mat- 
ters alleged in the original pleading with greater par- 
ticularity®® or accuracy,*® or with greater definite- 
ness and certainty,*! or which merely serves to ex- 
plain and make clearer the original cause of action*? 


and Certain. 


PLEADING 


cause of action. 


[§ 67 


is not objectionable as introducing a new or different 


Ala.—Standard Ace. Ins. Mi 
Hoehn, 215 Ala. 109, 110 S te anne 
bama Great Southern R. Co. v. Chap- 
man, ‘83 Ala. 453,.3 S 813. 

Ark.—Western Coal, ete., Co. v. 
Corkille, 96 Ark. 387, 131 SW 963. 

Cal.—Louvall v. Gridley, 70 —Cal. 
510, 11 P 777; Von Schrader v. Mil- 
ton, (A.) 273 P 1074. 

Colo.—Enyart v. Orr, 78 Colo. 6, 
238° -P-.29° Missouri Pac. R. Co. v. 
Atkinson, 23 Colo. A. 357, 129 P 566. 

Ga.—Four Wheel Drive Auto Co. v. 
Ballard, 149 SE 905; Sims v. Sims, 
162 Ga. 523, 134 SE 308; Southern 
Exch. Bank v. Pope, 152 Ga. 162, 108 
SE 551: Pace v. Cochran, 144 Ga. 261, 
86 SE 934; Jones v. Atlanta, 142 Ga. 
L5T;)° 82 SE 540; Southern R. COneviE 
Fleming, 141 Ga. 69, 80 SE 325; Cen- 
tral of Georgia R. Co. v. Hunter, 128 
Ga. 600, 58 SE 154; Blackwell v. 
Ramsey-Brisben Stone Co., 126 Ga. 
812; 55 SE 968; Georgia R., ete., Co. 
v. Reeves, 123 Ga. 697, 51 SE 610; 
Columbus v. Englin, 120 Ga. 785, 48 
SE 318 [overr so far as are conflict- 
ing Georgia R., etc., Co. v. Roughton, 
109 Ga. 604, 34 SE 1026; Cox v. Mur- 
phy, 82 Ga. 623, 9 SE 604; Henderson 
v. Central R. Co., 73 Ga. 718; Skida- 
way Shell Road Co. v. O’Brien, 73 Ga. 
655; Central R., ete., Co. v. Wood, 
51 Ga. 515]; Augusta v. Lombard, 
99 Ga. 282, 25 SE 772; Davis v. Car- 
roll, 30 Ga. A. 719, 119 SE 422; Zapf 
Realty Co. v. Brown, 26 Ga. A. 443, 
106 SE 748; Daniels v. Booker, 23 
Ga. A. 644, 99 SE 228; Cuthbert v. 
Gunn, 21 Ga. A. 442, 94 SE 637; Camp 
v. Interstate Chemical Co., 18 Ga. 
A. 416, 89 SE 491; Oglesby v. South 
Georgia Grocery Co., 18 Ga. A. 401, 
89 SE 436; Becker Vv. Kenney, 15 Ga. 
A. 239, 82 SE 936; Southern States 
Portland Cement Co. v. Helms, 2 Ga. 
A. 308, 58 SH 524. 

Tll.—Widmayer v. Davis, 231 Ill. 
42, 83 NE 87; Englund v. Mississippi 
Valley. tiraet: Co. 1389 Tl. YA. 8725 
Lake Shore, etc., 12. Cloyne Enright, 
1997 Ti. AS 228. [afi 227) Tl. 403)°81 
NE 374]; George B. Swift Co. v. Gay- 
lord, 126 Ill. A. 281 [rev | on other 
grounds, 229 Til. 330, 82° NE -299]; 
Postal Tel. Cable Co. v. Likes, 124 
Ill. A. 459 [aff 225 Ill. 249, 80 NB 
136]; Miller v. Calumet Lumber, 
ete... ©o.,/121 Tle Ay 56 
-Iowa.—Smith v. Davenport, 198 
Towa 1295, 201 NW 47; Emeny v. 
Farmers’ El. Co., 194 Iowa 282, 189 
NW 720; Thayer v. Smoky Hollow 
Coal Co., 129 Iowa 550, 105 NW 1024. 

Kan.—Badger Lumber, etc., Co. v. 
Brown, 124 Kan. 255, 259 PRP 786; 
Kouns v. Myers, 118 Kan. 221, 235 P 


122; Woods v. Nicholas, 92 Kan. 258, 
140 P 862; Wilbers v. Ronnau, 82 
Rane hikes LOW we Wiican 


Ky.—Ford v. Providence Coal Co., 
ie ay 517, 99 SW 609, 30 KyL 698. 


ans, 151 La. 
re “Ot Ss) 846. 
Mass.—Morton  y. 


Fairbanks, 11 


Pick. 368. 
Mich.—Leonard v. Leahy, 169 Mich. 
406, 135 NW 3885; Gensler v. Nich- 


olas, 151 Mich. 529, 115 NW 458, 14 
AnnCas 452; Willet v. Michigan Cent. 
R. Co., 114 ‘Mich. 411, 72 NW 260. 


Mo.—Rolleg v. Lofton, (A.)) 2:30 
Swe oo0n.  Ravlorm ve Hust? s CA.) 5 198 
SW 194; Wills v. Cape Girardeau 


Southwestern Rin Cor, «44° Mow A. 51, 

N. J.—McCarthy v. Mullen, 82 A 
933; Duffy v. McKenna, 82 N. A Be 
ou Sis ASe1 101. 


Y.—Nichols v. Scranton Steel | 


747, 106 


Co., 137 N. Y. 471, 33 NE 561; Becker 
oaatehe Work, etc, R., (Co, LO INS 
N. C.—Carolina Hardware Co. v. 


Raleigh Banking, ete., Co., 169 N, C. 
744, 86 SE 706. 

Pa.—Naomi Coal Co. v. Moore, 19 
PAL DISC 78565 36 (meas GO. Oe. 

S. C.—Pickett v. Southern R. Co., 
74S. C..236, 54, SH 375. 

Tex.—Thouvenin v. Léa, +26" Tex. 
612; Galveston, ete., R. Co. v. Brew- 
ere n(CivianAs)., & sw’ (2a) 320; Hart- 
fLOrdaic SENS CO. a. Patterson, (Civ 
A.) 231 SW 814; Texas, etc., R. Co. 
vi- Hughes, (Civ. A.)192. SW, 1092: 
Austin, etc., R. Co. v. Flannagan, 
(Civ. A.) 40 SW 1043; Missouri, etc., 
R. Co. v. Spellman, (Civ. A.) 34 SW 
298. 

88. Kelly v. St. Michael’s Roman 
Catholic Church, 148 App. Div. 767, 
133 NYS 328. 

39. U. S.—Louisiana R., etc., Co. v. 
McGlory, 20 F. (2d) 545; Standard 
Bitulithic Co. v. Curran, 256 Fed. 68, 
167 CCA 310. 

Cal.—Gammon v. Ealey, (A.) 275 
P 1005. 

Bah C.—Steven v. Saunders, 34 App. 

Ga.—Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 1380 Ga. 643, 61 SH 
492; Ray v. Whittaker, 29 Ga. A. 256, 
115 SE 39. 

Ida.—Hoy v. Anderson, 39 Ida. 430, 
227 P 1058. 

Ill.— Postal Tel. Cable Co. v. Likes, 
ee A. 459 [aff 225 Ill. 249, 80 NE 

Iowa.—Hobbs v. Illinois Cent. R. 

Co., 182 Iowa 316, 165 NW 912; Gor- 
don v. Chicago, etc., EVUCO. 129 Iowa 
NW 177. 
Mo.—Proctor_ v. Farrar, 213 SW 
469; Longworth v. Kavanaugh, 190 
Sw 315; Rathmacher v. Linberg, 
(A.) 14 SW (2d) 467; Peery v. Quin- 
Gy, ete), Rat Co, 122" Mon A. 1:77, 899 
SW 14. 

N. Y.—Ryan v. Sexton, 191 App. 
Div. 159, 181 NYS 10 [rev 108 Misc. 
316, Alle NYS 5871: 

N. C.—Williams v. Mai; L738. Ge 
(hs, oe ao 604 

N. D.—Northwestern Mut. Sav., 
etc., Assoc. v. White, 31 N. D. 348, 
153 NW 972. 


Ok1.—Elwood Oil, ete., Co. v. Gano, 
76 Okl. 287, 185 P 448. 

R. I.—Butler v. Rhode Island Co., 
68 A 425. 

Tex.—American Rio Grande Land, 


etc., Co. v. Barker, (Civ. A.) 268 SW 
506; Fifer v. State, 64 Tex. Cr. 203, 


141 SW 989. 

W. Va.—Merrill v. Marietta Torpe- 
doy Cont SW View 16695 192. SiBy dap: 
LRAI917F 1043. 

Wis.—Halwas v. American Gran- 
ite Co., 141 Wis. 127, 123 NW 789. 

[a] Setting forth debits and cred- 
its.—An original complaint claiming 
a certain sum may be amended so 
as to set forth all the debits and 
eredits, leaving as a balance the sum 
first claimed. Baldwin Coal Co. v. 
Davis, 15 Colo. A. 371, 62 P 1041. 


40. Gadsden v. Crafts, 175 N. -C. 
358, 95 SE 610, LRA1918E 226; Coll 
v. Westinghouse FPlectric, etc., Co., 


230 Pa. 86, 79 A 1638. 
es Us aS=Inere Bieler, 295 Fed. 
Ark.—Sternberg v. Strong, 158 Ark. 
419, 250 SW 344. 
Iowa.—Bateham v. Chicago, ete., 
R.. Co., 195 Towa! 659, 192 NW 818. 
Kan.—Ballard v. Kansas City, etce., 


Pa 


(§§ 675-677 


7| (cec) Additional Allegations. So long as 
the original contract or transaction is adhered to 
plaintiff will ordinarily be permitted to set up addi- 
tional grounds of recovery,*® as, for example, addi- 
tional specifications as to the aets or facts relied on 
as a breach of the contract in suit,** or as constitut- 


RK. C0. 95 Kanws435, bas P64. 

Mo.—Berberet v. Blectric Park 
Amusement Co., 318 Mo. 275, 3 SW 
(2d) 1025, 61 ALR 1269; Bick vy. 
Dickon, 148 Mo. A. 703, 129 SW 254; 
Steele v. Brazier, 139 Mo. A. 319, 123 
SW 477. 

Nebr.—Chicago, ete, R. Co. ve 
O’Donnell, 72 Nebr. 900, 101 NW 1009. 

Oh.—Ward v. L. Hid ‘Concrete Steet 
Co., 17 OhNPNS 331. 

Or.—Doyle v. Southern Pac. Co., 56 
Or. 495, 108. P 201. 

D._Kdwards v. Chicago, etc., R. 

Co, 21_S. D. 504; -110 NW 832. 

42. McKibben v. Luther Williams 
Banking Co., 32 Ga. A. 419, 123 SH 


726. 

43. Alberti v. Jubb, (Cal.) 267 P 
1085; Kerlin v. Young, 159 Ga. $5, 
125 SE 204; Wilkes v. Folsom, 154 
Ga. 618, 115 SE 4; Pickens v. Jack- 
son, 152 Ga. 100, 108 SE 536; Ped- 
ley v. Freemen, 132 Iowa 356, 109 NW 
390, ALS AmSR bes Kentucky FEllee- 
tric Co. v. Barrett, 132 Ky. 717, 116 
Sw 1186. 

“Perfecting the statement of the 
original cause of action by the ad- 
dition of essential averments, is not 
pleading a new cause of action.” 
Denver, etc., R. Co. v. ptinemenes 59 
Colo. 396, 398, 148 P 860 

[a] An amendment which only 
adds to the original cause of action 
is not regarded as precluded by the 
rule forbidding the introduction of a 
new and distinct cause of action. 
Parker v. Mecklenburg Realty, etc., 
Co., 195 N. C. 644, 148 SE 254; Caro- 
lina Hardware Co. v. Raleigh Bank- 
ing;\ ete iGo 1 69 NAC. 744, 86 SE 
706. See Pritchard v. Norfolk South- 
ern R. Co., 166 N. C. 532, 82 SE 875 
(the trial court can permit amend- 
ment so as to join an additional cause 
of action germane to the cause of ac- 
tion originally pleaded). 

For example, a complaint may 
be amended to show a request and 
promise to pay in addition to the note 
sued upon. Herendeen y. De Witt, 
49° Hun’ 53; 1 NYS 467. 

44. U. S.—Northrop v. Mercantile 
Trust, ete., Co., 119 Fed. 969; John- 
son v. Staenglen, 85 Fed. 603, 29 
CCA 369. 

Mee OES v. Howe, 26 Conn. 


Ga.—Armour v. Ross, 110 Ga. 403, 
35 SE 787; Marietta Paper Mfg. Co. 
v. Bussy,; 204 ‘Ga. 477, 31 SE) 4155 
Hayden v. Burney, 89 Ga. 715, 15 SE 
623; Murphy v. Lawrence, 2 Ga. 257. 

Me.—Potter v. Lucas, 59 Me. 212. 
ON eater fi ts Vic King) 7)" Mietes 

Mich.—Strang v. Branch Cir. Judge, 
108 Mich. 229, 65 NW 969; Brassel 
v. Minneapolis, ete., R. Co., 101 Mich. 
5, 59 NW 426. 

Minn.—Rice v. Longfellow Bros. 
Co., 78 Minn. 394, 81 NW 207. 

Nebr.—Raley v. Raymond Bros. 


eae os 73 Nebr. 496, 103 NW 57. 
H.— Chase Vis Corson, G7 Niels 

598, Sas YAIR UD 
N Conawe 


. J.—Morris Canal, 
Van Voorst, 19 N. J. L. 
N. Y.—Clark vy. Faxton, 21 Wend. 
153; Wood v. Jefferson County Bank, 
9 Cow. 194. 
Oh.—Ohio Plectric R. Co. v. U. S. 
Express Co., 19 OhNPNS 191. 


etc., 
ey 


Pa.—Coxe v. Tilghman, 1 Whart. 
282; Shannon v. Com., 8 Serg. & R. 
144; Kester v. Stokes, 1 Miles 67; 


Perot v. Leeds, 13 Phila. 185; Winton 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing negligence,‘ or as to the manner in which the in- 
jury complained of was occasioned.*® 
ment may be permitted where it merely enlarges the 
averments of the original pleading as to the liability 
Facts pleaded in confession and 
avoidance of matter contained in the answer do not 
set up a new cause of action although pleaded in an 
amendment to the original petition rather than by 


of a warrantor.*? 


way of supplement.#§ 


PLEADING 


So an amend- 
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While, as has been noted, where plaintiff’s original 
pleading fails to disclose a cause of action or shows 
that he has no cause of action, the defect is ordi- 
narily regarded as not amendable,*® an amendment 
which merely remedies a defective statement of a 
cause of action is not regarded as setting up a new or 
different cause of action,®° and so long as the con- 
tract or wrong originally declared upon as adhered 


to may be permitted in actions either of contract?! or 


[§ 678] ddd. Remedying Defects in Statement. 


Se ew eens. Coal Co., 5 LackJur 
Tex.—Martin County v. Gillespie 
county, aOlelex, Hiv SATA 307, OL ws WV: 


Vt.—Boyd v. Bartlett, 36 Vt. 9. 

Ont.—Ellis v. Abell, 10 Ont. A. 226. 

[a] Breach of several covenants.— 
(1) Where several covenants are set 
out in full but a breach of only one 
is alleged, it is proper to allow an 
amendment alleging breach of other 
covenants. Wilson v. Widenham, 51 
Me. 566. (2) Thus ina special action 
on the covenants of a deed of war- 
ranty containing the usual covenants, 
Setting out all the facts and alleging 
a breach of the covenant against en- 
cumbrances, it is competent to per- 
mit an amendment alleging a breach 
of the covenant for quiet enjoyment 
(Heath v. Whidden, 24 Me. 383), (3) 
or of a covenant to warrant and de- 
asOn (Clark v. Swift, 3 Metc. (Mass.) 

45. U. S.—Brown v. Erie R. Co., 
176 Fed. 544, 548, 100 CCA 132 [quot 
Cyc]. 

Ala.—Elyton Land Co. v. Mingea, 
89 Ala. 521, 7 S 666; Alabama Great 
Southern R. Co. vy. Chapman, 83 Ala. 
453, 3 S 813. 

Ga.—Shiver v. Tift, 143 Ga. 791, 85 
SE 1031, LRA1918A 622; Southern 
HL Co, v. Griffin, 136)-Ga. 351,°71 (SE 
470; Southern R. Co. v. Clay, 130 
Ga. 563, 61 SE 226; Bowen v. Adams, 


129 Ga., 688, 59 SH 795; Smith. v. 
Georgia R., etc., Co., 87 Ga. 764, 13 
SE 904; Laing v. Perryman, 31 Ga. 


A. 239, 120 SE 646; Burton v. Wad- 
Vey. Southern “R:- Co., 25°, Ga. A. 599. 
103 SE 881; Grant v. F. S. Royster 
Guano Co., 15 Ga. A. 758, 84 SE 161; 
Southern Bell Tel., ete, Co. v., Davis; 
12 Ga. A. 28, 76 ‘SE 786; Smith v. 
Jasper County, S4Ga.e As 6677, 72 SH 
65; Lyndon v. Georgia R., etc., Co., 3 
Ga, A. 534, 60 SE 278; Southern States 
Portland Cement Co. v. Helms, 2 Ga. 
A. 308, 58 SE 524; King v. Seaboard 
Air-Line R. Co., 1 Ga. A. 88, 58 SE 
252. 

Ilowa.—Kuhns v. Wisconsin, etc., R. 
Co., 76 Iowa 67, 40 NW 92. 

Ky.—Elkhorn Coal Corp. v. Gutta- 
dora, 190 Ky. 770, 228 SW 420; West- 
ern Union Tel. Co. v. Reed, 158 Ky. 
552,165 SW 656; Greer v. Louisville, 
etc., R. Co., 94 Ky. 169, 21 SW 649, 
42 AmSR 345; Mills v. Cavanaugh, 94 
SW 651, 29 KyL 685. 

Mo.—Dougherty v. Missouri R. Co., 
97 Mo. 647, 8 SW 900, 11 SW 251; 
Holtzclaw v. Chicago, etce., R. Co., 
(A.) 190 SW 91; araees v. St. Louis, 
éetc., Re Co., Aun oie 

Migat- otc v. Butte Electric 
R. Co., 45 Mont. 106, 122 P 280 

N. H.—MclIntire v. Eastern R. Cor, 
BSN. Heal 37, 

N. Y.—Flynn v. McLoughlin, 173 
App. Div. 368, 159 NYS 442; Pratt, 
ete., Co. v. Tailer, 99 App. Div. 236, 
90 NYS 1028; Straus v. Buchman, 96 
App. Div. 270, 89 NYS 226 [aff 184 
INE Nano dod Oo UN My tao se Zieslerny vi. 
Trenkman, 81 App. Div. 305, 52 NYS 
613. 


N. C.—Lumbermen’s Mut. Ins. Co. 
v. Southern R. Co., 179 N. C. 255, 102 
SE 417; Patterson v. Champion Lum- 
ber Co., 175 N. Co 90, .94 SH. 692: 
Simpson y. Enfield Lumber Co., 133 
ING C90. 408 5 469, Lol N.C. 4613; 
42 SE 939. 

Okl.—Oklahoma, etc., R. Co. v. Mc- 


Ghee, 84 Okl. 116, 202 P 277;- Okla- 
homa, etc, R. Co. v. Wilson, 84 Okl. 
108, 20202275; (Chase 2s Derr Constr. 
Co. v. Gelruth, 29 Okl 538, 120 P 253. 

Or.—Hansen v. Oregon-Washington 
Re OCr, 2 COs, D9 Ors 19.0 eee Sese, 0635 
Teale I DAG 

S. C.—Pickett v. Southern R. Co., 
14-S=-C. 236, 54 SH 375. 

S. D.—Edwards v. Chicago, etc., R. 
Co., 21.8. D. 504, 110 NW. 832. 

Tex.—Galveston, ete., R. Co. v. Per- 
ry, 38 Tex, Civ, A. 81, 85 SW 62. 

46. Ala.—Birmingham R., etc., Co. 
v. Jung, 161 Ala. 461, 49 S 434, 18 
AnnCas 557. 

Ga.—Hines v. Evans, 25 Ga. A. 829, 
105 SE 59; Brinson R. Co. v. Green, 
20 Ga. A. 397, 93 SE 38; Southern 
Bell Tel., etc., Co. v. Ellis, 16 Ga. A. 
864, 87 SE 766. 

R. J.—Atlantie Mills v. Superior 
Coe.) Ree Comey ae Onl Ue 

S. C.—Booth v. ae Mfg. Co., 
bt S.'Cx 412; 29"SE)20 
Lo ytah Mackay Vv. Bees 269 P 

47. Church v. Syracuse Coal, etc., 
Co., 32 Conn. 372 

48. Washington County State 
Bank v. Houston Cent. Bank, ete., 
Co., (Tex. Civ. A.) 168 SW. 456. 

49. See supra § 660. 

50. U. S.—Atlantic, ete., R. Co. v. 
Laird, ioe DCHIS 39s (Mm SCe 20) nat 


Le ved: 
Ala.—Varner v. Barrett, 209 Ala. 
256, 96 S 70; Rudolph v. Holmes, 201 


Ala. 461, 78 S 839. 

Ark.—Strode v. Holland, 150 Ark. 
122, 233 SW 1078. 

Cal.—__McKissick Cattle Co. v. An- 
derson, 62:Cal.A. 558, 217 P 779. 

Colo.—Denver, etc., R. Co. v. Stine- 
meyer, 59 Colo. 396, 148 P 860. 

Conn.—Vickery v. New London 
phe at pt R. Co., 87 Conn. 634, 89 A 
27 


Ind. T.—Purcell Mill, ete., Co. v. 
Kirkland, 2 Ind. T. 169, 47 SW 211. 

Mich.—Jones v. Pendleton, 151 
Mich. 442, 115 NW 468. 

Mo.—Farmington  v. Farmington 
nee Co., 135 Mo. A. 697, 116 SW 485. 

C.--Steeley v. Dare Lumber Co., 
165. N.C. 27, 80 SE 963. 

Okl1. —Flliott v. Coggeswell, 56 Okl. 
239, 155 P 1146; Kuchler v. Weaver, 
eenet 420, 100 P 915, 18 AnnCas 
46 


W. Va.—Hanson v. Blake, 63 W. 
Va. 560, 60 SE 589. 

[a] A petition which is demurra- 
ble for failure to state a cause of ac- 
tion may be amended to state one if 
anew cause of action is not institut- 
ed. Farmington v. Farmington Tel. 
Co., 185 Mo. A. 697, 116 SW 485. 

51. Ala.—Lost Creek Coal, ete., 
Co. v. Hendon, 215 Ala. 212, 110 S 
308; State Bank v. Johnson, 9 Ala. 
3867; White v. ee 16 Ala. A. 380, 
77 § 924. 

Ark.—El1 Dorado ‘Pipe, ete., Co. Ve 
peneatn Oil Co., 174 Ark. 843, 296 SW 

ae 

Cal.—Alberti v. Jubb, 267 P 1085; 
Roach y. Lactein Food Co., 57 Cal. A. 
879, 207 P 419; Kirkman Nurseries 
v. Thorwaldson, 56 Cal’ A. 1,204 P 
253; Turner v. Maryland Fidelity, 
ete., Co., (A.) 194 P 58; Mackroth v. 
Sladisy,c eu. Call UA dH2 = 1487p rors: 
See also Frost v. Witter, 132 Cal. 421, 
64 P 705, 84 AmSR 53 (where it was 
said'that the most common kinds of 
amendments are those in which com- 


plaints are amended that do not state 
facts sufficient to constitute a cause 
of action, and’ in such case a new 
cause of action is for the first time 
introduced). 

D. C.—Fetherstonhaugh vy. Moore, 
48 cape: 35. 

Ga.—Potts v. Wilson, 158 Ga. 316, 
123 SE 294; National Surety Co. v. 
Farmers’ State Bank, 145 Ga. 461, 89 
SE 581; Moore v. Hendrix, 144 Ga. 
646, 87 SE 915; Wilson v. Lattimore, 
1385 Ga. 469, 69 SE 740; Burch v. At- 
lantie Ti Ins. Cones 1 iGaeA., Oo bos 


SE 123; Benton v. Roberts, 35 Ga. A. 
749, 134 SE 846; Phelps v. Gibbs, 34 
Gare Ab 4 131 SSE ot eS Brinsongeye 


Bainbridge State Bank, 31 Ga. A. 571, 
121 SE 521; Clemons v. Farmers’ 
Hardware Co., 30 Ga. A. 317, 117 SE 
672; Thornhill v. Cochran, 30 Ga. A. 
54, 116 SE 552; Daniels v. Booker, 23 
Ga. A. 644, 99 SE 228; Knight v. 
Forbes, 19 Ga. A. 320, 91° SE 445; 
Prontaut v. Lorick, 17 Ga. A. 495. 87 
SE 716; Mill Wood, etc., Co. v. Flint. 
River Cypress Co., 16 Ga. A. 636, 85 
SE 943; Horton v. Smith, 12 Ga. A. 
232, 77 SE 9; Bunting v. Hutchinson, 
5 Ga. A. 194, 63 SE 49; Hearn v. 
Gower, 1 Ga. A. 265, 57 SE 916. 


Ill.— Coats v. Chicago, ete., R. Co., 
LOA DIT AL OTT. 

Iowa.—Hankins v. Young, 174 
Iowa 383, 156 NW 880. 

Kan.—Dalton Adding Mach. Sales 
Co. v. Crowder, 126 Kan. 19, 266 P 
747; Hotsapillar v. Superior Motor 
Cor, plishican 2120" 2 toy eel ares Oe 


ley v.. Pinney, 77 Kan. 763, 93 P 585. 

Ky.—Rodgers v. Larrimore, 188 Ky. 
468, 222 SW 512; Wickliffe v. Cen- 
tral City First Nat. Bank, 184 Ky. 
783, 213 SW 581. 

La.—Wolff v. Hibernia Bank, etc, 
Co., 161 La. 348, 108 S 667. 

Mass.—Com., v. National Contract- 
ing Co., 201 Mass. 248, 87 NE 590. 

Mich.—Donnelly v. AStna L. Ins. 
Co., 222 Mich. 214, 192 NW 585. 

Mo.—Clarkson v. Morrison, 24 Mo. 
134; Mathewson vy. lLarson-Myers 
Co., (A.) 217 SW 609; Koslove v. Ditt- 
meier, (A.) 203 SW 499; Central Lum- 
ber, etc., \Co._v.- Reyburn, “(AS)=195 
SW 5762) sBird—v "Rox (CA) 1193S 
941; Pickard v. William J. Burns De- 
tective Agency, (A.) 187 SW. 614; 
Merkle v. Powe, 165 Mo. A. 402, 147 
SW 1104; Sain v. Rooney, 125 Mo. A. 
176, 101 SW 1127. 

N. H.—Stevenson v. Mudgett, 10 N. 
H. 338, 34 AmD 155. 

N. Y.—Ubert v. Schonger, 144 App. 
Div. 696, 129 NYS 545; Dunham v. 
Hastings Pav, Co., 109 App. Diver ou 
IGN S! 33; 

N. C.—Currie v. Malloy, 185 N. GC. 
206, 116 SE 564. 

Okl.—McEachin v. Kinkaid, 99 Ok1. 
PAS APA EW) SYa 

Pa.—Bangor First Nat. Bank v. 
American Bangor Slate Co., 229 Pa. 
27, 77 A 1100; Chulek vy. U. S. Fire 
Ins. Co., 30 Pa. Super. 435. 

Tex. —Tribby v. Wokee, 74 Tex. 142, 
11 SW 1089; City Nat. Bank vy. Young, 
(Commn. A.) 237 SW 243 [rev (Civ. 
A.) 223 SW 340]; Fuller v. El Paso 
Times Co., (Commn. A.) 236 SW 455 
[rev (Civ. A.) 215 SW 113]; Tonn v. 
inner Shoe. Tire Coy, (Civ. A.)..260 
SW 1078; Darby v. Warmers’ State 
Bank, (Civ. A.) 253 SW 341; Amer- 
ican Nat. Ins. Co. v. Burnside, (Civ. 
A.) 175 SW 169; Miller v. West Tex- 
as Lumber Co., (Civ. A.) 143 SW 
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tort,°? an amendment changing the alleged date of a 
contract,°* or the sum to be paid,°* or any particular 
of the matter to be performed,®® or the time®® or 
manner®* of performance, does not, in the accepted 
meaning of the phrase, change the cause of action. 
So, in actions of tort, amendments have been permit- 


PLEADING 


ted as to such matters as dates,°® place,®® or other 


970; Browning v. El Paso Lumber 
Co., (Civ. A.) 140 SW 386; Snow v. 
Rudolph, 62 Tex. Civ. A. 235, 131 SW 
249; Austin v. Jackson Trust, etc., 
Bank, 59 Tex. Civ. A. 155, 125 SW 
936; Kirby Lumber Co. v. Cummings, 
Diigo xe Civ. Aur aol LZ2)(SWi alos 
Mayes v. Magill, 48 Tex. Civ. A. 548, 
107 SW 363. 

Vt.—White v. Hall, 91 Vt. 57, 99 A 
274; Patterson v. Modern Woodmen 
of America, 89 Vt. 305, 95 692; 
Myers v. Lyon, 51 Vt. 272. 

Va.—Standard Paint Co. v. Vietor, 
120 Va. 595, 91 SE 752. 

Wash.—Hansen v. Lemley, 100 
Wash. 444, 171 P 255; Fifer v. Lyn- 
4 Lumber Co., 90 Wash. 373, 156 

W. Va.—Dempsey v. Poore, 75 W. 
Va. 107, 83 SE 300. 

Wyo.—Royal Ins. Co. v. O. L. Walk- 
er Lumber Co., 24 Wyo. 59, 155 P 
1101, AnnCas1917H 1174, 23 Wyo. 264, 
148 P 340. 

[a] A waiver of a contractual 
limitation as to the time to sue may 
be set up by amendment. WES. 
Fidelity, ete., Co. v. Koehler, 36 Ga. 
A 896. Lat SH sseEtranst) 161 /Ga. 
934, 1382 SE 64]. 

{[b] Amendments properly re- 
fused.—Abbott v. Free, 36 Ga. A. 191, 
136 SE 108; Butler v. Crown Cork, 
éte;,, Col, 34 Ga. A. 28, 128 SH 15; 
Pittman v. Hodges, 13 Ga. A. 25, 78 
SE 688; Theodore R. Troendle Coal 
Co. v. R. Morgan Coal, ete., Co., (Ky.) 
114 SW 3812; Tolman v. Union Mut. 
L. Ins. Co., 124 Me. 42, 126 A 16; 
Candee vy. Fordham Stone Renovating 
Co., 126 App. Div. 15, 110 NYS 350 
{aff 195 N. Y. 602 mem, 89 NE 1097 
mem]; Ohio Electric R. Co. v. U. S. 
Express Co., 105 Oh. St. 331, 187 NE 
1; American Surety Co. v. Blaine, 
(Tex, Giv, A.) 272-SW "828; Smith 
Sand, ete., Co. v. Corbin, 89 Wash. 
A ey Ab et OO. 

[ec] Amendments of this charac- 
ter, so long as the identity of the mat- 
ter upon which the action is found- 
ed is preserved, are permissible, the 
alteration being made, not to enable 
plaintiff to recover for another mat- 
ter than that for which he originally 
brought his action, but to cure an im- 
perfect or erroneous statement of the 
subject matter, upon which the ac- 
tion was in fact founded. So long as 
the form of action is not changed, 
and the court can see that the identity 
of the cause of action is preserved, 
the particular allegations of the dec- 
laration may be changed, and others 
superadded, in order to cure imper- 
fections and mistakes in the manner 
of stating plaintiff's case. Stevenson 
v. Mudgett, 10 N. H. 338, 34 AmD 155. 

52. Ala.—Elyton Land Co. v. Min- 
gea, 89 Ala. 521, 7S 666. 

Ark—Little Rock Tract, etce., Co. 
v. Miller, 80 Ark. 245, 96 SW 993. 

Del.—Gatta v. Philadelphia, etce., 
Ee Co., 24 .Del,.293, 76 A 56 [rev on 
other grounds 25 Del. 356, 80 A 617]. 

Ga.—Southern R. Co. v. Waxelbaum 
Produce Co., 19 Ga. A. 64, 90 SE 987; 
Western Union Tel. Co. v. Calhoun, 
13 Ga. A. 482, 79 SE 371; Charles- 
ton, ete., R. Co’ v. Duckworth, 7 Ga. 
A. 350, 66 SE 1018. 

Hawaii.—Morgan v. Yamada, 26 
Hawaii 17. 

Ida.—Todd v. Hailey, 45 Ida. 175, 
260 P 1092. 

Ill.— Evanston v. Richards, 224 Ill. 
444, 79 NE 6738; Swift v. Gaylord, 
126 Ill. A. 281 [rev on other grounds 
229 111. 330, 82 NH 299]; Chicago, etc., 


R. Co. v. McAndrews, 124 Ill. A. 166 
[aff 222 Ill. 232, 78 NE 603]; Mott v. 
Chicago, ete., R. Co., 102 Ul). Ay -412. 

Mich.—Charvat v. Gildemeister, 222 
Mich: 286, 192 NW 674; Knudsen v. 
Muskegon, 158 Mich. 185, 122 NW 519; 
Milliken v. St. Clair, 136 Mich. 250, 99 
NW 7. 

Mo.—State v. Reynolds, 284 Mo. 
372, 224 SW 401 [aff 200 Mo. A. 568, 
207 SW 891]; Edge v. Southwest 
Missouri Electric R. Co., 206 Mo. 471, 
104 SW 90; Williams v. Kansas City, 
(A.) 177 SW 783; Pittis v. Bunyard, 
184 Mo. A. 502, 170 SW 423. 

Pa.—Terrell v. Pittsburg R. Co., 58 
Pa. Super. 371. 

Porto Rico.—Marti v. American R. 
Co., 28 Porto Rico 689. 

S. C.—Jackson v. Southern Cotton 
Oil Co., 81 S. C. 564, 62 SE 854. 

Tex.—Gulf, ete., R. Co. v. McGow- 
an, 73, Tex. 355, 11 °SW 336; Inter- 
neon; etc., RK. Co. v. Irvine, 64 Tex. 
529. 

Wash.—Lampe _ v. 
Wash. 533, 90 P 654. ; 

Wis.—Williams v. North Wisconsin 


Jacobsen, 46 


Lumber Co., 124 Wis. 328, 102 NW 
589. 
[a] Allegation of due care on the 


part of plaintiff at the time of the 
injury complained of may be added. 
Smith v. Georgia R., ete., Co., 87 Ga. 
764, 13 SE 904; Madl v. Chicago City 
Ri Cone Mises As G02: 

53. U. S.—Standard Bitulithic Co. 
v. Curran, 256 Fed. 68, 167 CCA 310. 
ae ae Bank y. Johnson, 9 Ala. 

te 

Cal.—Doolittle v. McConnell, 178 
CalG omnia esos 

Ill.—Columbian Three Color Co. v. 
4Hitna L. Ins. Co., 183 Ill. A. 384. 

Ind.—Miller v. State, 42 Ind. A. 630, 
86 NE 493. 

Md.—Bracey v. McGary, 134 Md. 
ON LOGE AL 622. 

Mass.—Stuart v. Clark, 259 Mass. 
383, 156 NE 739. 

Mo.—Sonnenfeld v. Rosenthal, 247 
Mo. 238, 152 SW 321; Clarkson vy. 
Lee, 133 Mo. A. 53, 113 SW 724. 

N. H.—Stevenson v. Mudgett, 10 N. 
H. 338, 34 AmD 155. 

Pa.—Winton v. Lackawanna Coal 
Co., 5 LackJur 289. 

S. C.—Pickett v. Southern R. Co., 
74S. C236, 54 SEH 375. 

Tex.—Tribby v. Wokee, 74 Tex. 142, 
11 SW 1089; Goldman vy. Broyles, 
(Civ. A.) 141 SW 283; U.S. Fidelity, 
etc., Co. v. Means, ete., Iron Works, 
63 Tex. Civ. A. 56, 132 SW 536. 

54. Ala.—State Bank vy. Johnson, 


9 Ala. 367. 
Cal.—Doolittle yv. McConnell, 178 
Cal. 697, 174 P 305; Myers v. Holton, 


9 Cal. A, 114, 98 P 197. 


Ga.—Potts v. Wilson, 158 Ga. 316, 
123 SH 294. 
La.—Wolff v. Hibernia Bank, ete., 


Co.,,161 La. 348, 108 S 667. 

N. H.—Stevenson v. Mudgett, 10 N. 
H. 338, 384 AmD 155. 

Tex.—Tribby v. Wokee, 74 Tex. 142, 
11 SW 1089; Fuller vy. El Paso Times 
Co., (Commn. A.) 286 SW 455 [rev 
(Civ. A.) 215 SW 113]; Sullivan v. 
Owens, (Civ. A.) 90 SW 690. 

55. Ala.—State Bank v. Johnson, 9 
Ala. 367. 

Cal.—Doolittle v. 178 
Cal. CI Lie Pes 05. 

Ky.—Theodore R. Troendle Coal Co. 
sie Morgan Coal, etc., Co., 114 SW 
oO . 


N. H.—Stevenson v. Mudgett, 10 N. 
H. 338; 34 AmD 155. 


McConnell, 


matters of description.®° 
the particular land in controversy is unchanged, er- 
rors in description may be corrected by amendment.*+ 

[§ 679] eee. Varying Statement. 
which states the original cause of action in a some- 
what different way®? or alters the grounds for re- 


[§§ 678-679 


So, where the identity of 


An amendment 


Tex.—Tribby v. Wokee, 74 Tex. 142, 
11 SW 1089; Rabinowitz v. Smith 
Co., (Civ. A.) 190 SW 197; Osvald v. 
Williams, (Civ. A.) 187 SW 1001. 

[a] TIllustrations.—(1) An amend- 
ment only stating an additional stip- 
ulation in the agreement between the 


parties, which was omitted in the 
original pleading, is proper. Thou- 
venin v. Lea, 26 Tex. 612. (2) A 


complaint for the value of goods de- 
livered may be amended by alleging 
that the goods were delivered under 
an agreement that it should be paid 
for when accepted by the superintend- 
ent of the building. Niven v. .Craig, 
63 Minn. 20, 65 NW 86. 


56. State Bank v. Johnson, 9 Ala. 
367; Doolittle v. McConnell, 178 Cal. 
697, 174 P 305; San Jose Safe De- 


posit Bank v. Madera Bank, 156 Cal. 
38; 103 P2255) Born vy, (Castles ver oars 
A, 282,134 P 347; Stevenson v. Mudg- 
ett, 10 N. H. 338, 34 AmD 155; Trib= 
by v. Wokee, 74 Tex. 142, 11 SW 1089. 

57. Ala.—State Bank vy. Johnson, 
9 Ala. 367. 


Cal.—Doolittle y. McConnell, 178 
Cal. 697, 174 P 305; People’s Lumber 
Con Ve, ‘Gillard.y/5y Cala A 43 50m Ossie 


556. 

N. H.—Stevenson v. Mudgett, 10 N- 
H. 338, 34 AmD 155. 

Tex.—Tribby v. Wokee, 74 Tex. 142, 
11 SW 1089. 

Wash.—Palmer v. Clark, 52 Wash. 
345, 100 P 749. 

[a] Delivery.—An allegation of a 
delivery, which the proof fails to es- 
tablish, may be amended so as to 
aver a willingness to deliver and a 
refusal to receive. Stewart v. Kelly, 
16 Pa. 160, 55 AmD 487. 

58. Tatum Bros. Real HEst., etc., 
Co. v. McSweeney, 78 Fla. 89, 82 S 
605; Langguth v. Glencoe, 161 Ill. 
A. 294 [rev on other grounds 253 Ill. 
505, 97 NE 1052]; Levin v. Clad, 244 
Pa. 1945) 90 FAS 20. 

59. Louisville, ete, Ri Co. We 
Holmes, 205 Ala. 47, 87 S 574; Cour- 
viosier v. Burger, 61 Cal. A. 470, 215 
P1935) Hannaive Royce, li9nOr e450. 
249 P 178; Terry v. Delaware, etc., 
R..Co.,_ 60° Pa-t Super.45a. 

60. Western Union Tel. Co. v. 
Louisell)) (ot, ) Alas S23) 500 Ss ois 
Wrightsville, etc., R. Co. v. Barrett, 
39 Ga. A. 612, 147 SE 916; Small vy. 
Wilson, 20 Ga. A. 674, 93 SE 518; 
Rick v. New York, etc., R. Co., 232 
Pan S58 SL EAS d6b0ER TUettS ivaguOCk 
Haven, 22 Pa. Dist. 585, 586, 40 Pa. 
Co. 700 [quot Cyc]; Fell v. Union 
Pac. Re Co. 32 Utahy 10 ssn L00ss 
28 LRANS 1, 13 AnnCas 1137. 

61. Ala.—Lost Creek Coal, ete., Co. 
v. Hendon, 215 Ala. 212, 110 S\ 308% 
Brown v. Loeb, 177 Ala. 106, 58 S 
330. 


Ga.—Dinsmore v. Holeomb, 167 Ga. 
20, 144 SEH 780; Hunnicutt v. Cason, 
161 ‘G@aleb45, 107) Sih b2iiky Slogan we 
Campbell, 135 Ga. 366, 69 SH 548. 

Kan.—Stazel v. Herndon, 281 P 918. 

Me.—Wyman v. Kilgore, 47 Me. 184. 


Mich.—Gensler v. Nicholas, 151 
eee 529, 115 NW 458, 14 AnnCas 
Mo.—Cashion v. Gargus, 267 Mo. 


68, 1838 SW 301. 

Or.—Krueger vy. Brooks, 94 Or. 119, 
184 P 285. 

Tex.—Hall v. Bowles, (Civ. A.) 272 


SW 638; iter v. State, 64 Tex =Cr; 
208, 141 SW 989. 
62. U. S.—Victor American Fuel 


Co. v. Tomljanovich, 232 Fed. 662, 146 
CCA 588 [aff 227 Fed. 951 and 230 
Fed. 467]. 


fe ES 
Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 679-681] 


lief®* does not necessarily set up a new cause of ac- 
So, in an action on a contract, the statement 
of some of its stipulations may be varied by an 
amendment®* or the grounds of recovery may be al- 
tered,°® or a breach in a different manner may be 
alleged, 86 and a complaint alleging performance of a 
contract may be amended so as to eS performance 
in part and exeuse the nonperformance of the re- 
In a tort action an amendment may vary 
the statement of the original complaint as to the 
manner in which plaintiff was injured®’ 
breach of duty.°® 
[§ 680] fff. Varying Form or Description of Debt 
If the identity of 
the consideration or transaction out of which it 
arises is preserved, an amendment varying the form 
or description of the debt or obligation declared on is 


tion. 


mainder.®7 


manner of defendant’s 


or Obligation—-(aaa) In General. 


Ala.—Alabama Cons, Coal, ete., 
V, Heald, 154 Ala. 580, 45 S 686. 


Co. 


ning Co., 7 Alaska 473. 

Oak —Bogart v. Crosby, 91 Cal. 278, 
27 P 603; Annesley v. Victurino, 30 
Cal. A. 420, 158 P 507. 

Ill.— Chicago, ete., R. 
165 Ill. 88, 46 NE 208. 

Mo.—Campbell v. Metropolitan St. 
R. Co:, (A.) 105 SW 1195; ‘Carey -v. 
Metropolitan Stak aeCos, 125 Mo. A. 
LS85 Ode (S'We 91123. 

N. H.—Bassett v. Salisbury Mfg. 
Conr278 Ne He 4388. 

Pa.—Schmelzer v. Chester Tract. 
Co., 218 Pa. 29, 66 A 1005. 

Utah.—Mumford v. Hartford Acc., 
etc., Co., 64 Utah 24, 228 P 206. 

63. Hendricks v. Allen, 134 Ga. 551, 
68 SE 298; King v. Seaboard Air-Line 
R. Co., 1 Ga. -A. 88, 58 SH 252; Louis- 
ville, etc., R. Co. v. Beauchamp, 108 
Ky. 47, 55 SW 716, 21 KyL 1476; Rod- 
Bigixe v. Curcier, 15 Serg. & R. (Pa.) 


Co. v. Ryan, 


64 Ex p. Sullivan, 106 Ala. 80, 17 
S 387; Bunn v. Hargraves, 3 Ga. A. 
518, 60 SE 223. 


{a] Modification.—It is within the 
discretion of the trial court to allow 
an amendment setting up a modifica- 
tion of the contract sued upon. Mc- 
Innes v. Stuart, (Mass.) 166 NE 573. 

65. Wilhelm’s App., 79 Pa. 120; 
Yost v. Eby, 23 Pa. 327; Stewart v. 
Kelly, 16 Pa. 160, 55 AmD 487; Coxe 
v. Tilghman, 1 Whart. (Pa.) 282. 

[a] Application of rule.—Where 
plaintiff in an action on a contract 
for sale of property declares on an 
actual delivery of the property, he 
may amend by averring a mere readi- 
ness to deliver. Stewart v. Kelly, 16 
Pa. 160, 55 AmD 487; Coxe v. Tilgh- 
man, 1 Whart. (Pa.) 282. 


66. Cal.— Hughes v. Chung Sun 
Tone Co.,28 Cal Awad, Wib4uP 299; 
154 Ps 80 


Ga.—Strachan Shipping Co. v. Haz- 
lip-Hood Cotton Co., 161 Ga. 480, 131 
SE 283 [answer to cert questions con- 
formed to 35 Ga. A. 94, 132 SE 454]; 
Dundee Woolen Mills y. Edison, 17 
Ga. A. 245, 86 SE 414. 

Mo.—Rippee v. Kansas City, etc., 
R. Co., 154 Mo. 358, RE SW 438; State 
¥. Bourne, 151 Mo. 104, 131 SW 896. 

Nebr.—Trinidad Brean Mfg. Co. 
v. Buckstaff Bros. Mfg. Co., 96 Nebr. 
458, 147 NW 1128. 

Pa.—Stewart v. Kelly, 16 Pa. 160, 
55 AmD 487; Coxe v. Tilghman, 1 
Whart. 282; Philadelphia School Dist. 
‘vy, Reilly, 26 Pa. Dist. 727, 730 [quot 
Cyc]. 

age ales v. Gates, 65 Vt. 591, 27 
A 193. 


[a] Application of rule.—In an ac- 
tion of covenant an amendment as- 
signing new breaches of the same in- 
strument is allowable. Wilhelm’s 
App., 79 Pa. 120; Coxe v. Tilghman, 1 
Whart. (Pa.) 282: Shannon y. Com., 
ose Seu apey ecam Re (Pa.) 444; Cassell v. 
Cooke, 8 Serg. & R. (Pa.) 268, 11 AmD 
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67. Barnum y. Williams, 


‘ PLEADING 


or as to the 


Claim. 


Div. 464, 86 NYS 821. 

68. Ala.—Louisville, ete., R. Co. v. 
Travis, 192 Ala. 453, 68 S 342; McLe- 
more. v. West End, 159 Ala. 235, 48 

Colo.—-Union Pac. R. Co. v. Brower, 
60 Colo. 579, 155 P 312; Kent Mfg. 
Co. v. Zimmerman, 48 Colo. 388, 110 
PUSS 

Ga.—Evans v. Southern R. Co., 12 
CE vredsta SUIS With wis BEES 

Mo.—Rippee v. Kansas. City., etc., 
R. Co., 154 Mo. 358, 55 SW 438; Riggs 
v. Meeker Co.,°(A.) 8 SW (2d) 1035; 
Patterson v. Springfield Tract. Co., 
178 Mo. A. 250, 163 SW 955; State v. 
Bourne, 151 Mo. A. 104, 131 SW 896. 

Mont.—Gillespie v. Great Northern 
Hs (CO 63 Monta 598, -208 Pp) 1059: 
Flaherty v. Butte Electric R. Co., 43 
Mont. 141, 115 P 40. 

N. Y.—Hill v. Greeley Square Hotel 
Co., 175 App. Div. 421, 161 NYS 1085. 

Oh.—John Kauffman Brewing Co. 
V., Betz,—28° Oh. Cir: Ct, 484. 

Pa.—Fergetti v. Treverton Elec- 
tric, Light. ctcx Co, 2ocba. Dist...93- 

Porto Rico.—Marti v. American R. 
Co., 28 Porto Rico 689. 

Utah.—Sargent v. Union Fuel Co., 
37 Utah 392, 108 P 928. 

Vt.—Parker v. Bowen, 98 Vt. 115, 
126 A 522; Daley v. Gates, 65 Vt. 591, 
27. A 193, 

Va.—New River Mineral Co. v. 
Painter, 100 Va. 507, 42 SE 300. 

69. Ga.—McGregor v. Witham, 126 
Ga. 702, 56 SEH 55; Atlantic Paper, 
ete., Corp. v. Johnson, 24 Ga. A. 572, 
102 SE 37; Atlantic Paper, etc., Corp. 
v. Owens, 24 Ga. A. 572, 102 SE 387; 
Atlantic Paper, etc., Corp. v. Bowen, 
24-Ga. A. 569, 102 SE 36. 
111.—¥errell v. Southern Illinois R., 
Cte Coy, 206 SA 169% 
Ky.—Louisville, ete., R. Co. v. Cop- 
ley, ‘77 Kevyn 7 97 Sw 648. 

Me.—McKinnon v. Bangor R., etc., 


Co., 117 Me. 239, 103 A 468. 
Mo.—Riffe v. Wabash R. Co., 200 

Mo. A. 397, 207 SW 78; Mullery v. 

Missouri, ete., Tel. Co., 180 Mo. A. 


128, 168 SW .213. 


70. See ees infra this note; and 
notes 71-74 
[a] Illustrations.—(1) In an ac- 


tion upon an account stated, a re- 
covery on an open account may be 
sought. Heyward v. Ramsey, 35 Ga. 
A. 472, 184 SH 119. (2) In an action 
on an account, an account stated may 
be set up. Moore v. Hendrix, 144 Ga. 
646, 87 SE 915; Newberger v. Friede, 
23 Mo. A. 631; Hanson v. Jones, 20 
Mo. A. 595; Salvage v. Hartley Silk 
Mfg. Co.,, 153 App. Div. 736, 188 NYS 
800. (3) A petition to recover on an 
open account for goods sold and de- 
livered may be amended to set up a 
contract in writing to purchase the 
same goods. Tonn v. Inner Shoe Tire 
Co., (Tex. Civ. A.) 260 SW 1078. (4) 
In an action on an account stated, an 
amendment seeking a recovery on an 
express contract may be permitted. 
Eldridge v. Mowry, 24 Cal. A. 1838, 140 
P 978. (5) In an action on an ac- 
count, a count of an amended petition 
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not, as a general rule, regarded as introductive of a 
new or changed form of action.*° 
amend so as to plead the same indebtedness in dif- 
ferent counts in different ways.*! 
held that a recovery upon the original consideration 
may be sought by an amendment in an action upon a 
note,*? and that in an action upon the original con- 
sideration a recovery may be sought upon a note exe- 
cuted therefor.*? 
tive alleging that a dekht has been reduced to one or 
two forms and asking recovery upon it in the form 
which the evidence establishes.‘ 

[§ 681] (bbb) Judgment Recovered on Original 
According to a number of decisions, it is 
permissible to add by amendment a count on a judg- 
ment to a count on the claim on which the judgment 
was based, and vice versa.75 


So a party may 


So it has been 


Plaintiff may plead in the alterna- 


Other decisions hold 


may allege indebtedness for work per- 
formed. Mathewson v. Larson-Myers 
Cow, (Mot Al) 021.7 2 Siw 6095 GG) RA: 
count for goods on account annexed 
may be amended to a count for goods 
sold and delivered at an agreed price, 
the sum being the same. Centennial 
Electric Co. v. Morse, 227 Mass. 486, 
116 NE 901. (7) Where plaintiff de- 
clared on a note for five hundred dol- 
lars, also for money expended on an 
insimul computassent, and for work 
and materials, and afterward filed a 
statement on a due bill and a book 
account, this was not such a different 
“cause of controversy”? as to render 
the amendment illegal. Fairchild v. 
Dennison, 4 Watts (Pa.) 258. 

71. Kimball v. Bryan, 56 Iowa 632, 
10 NW 218; Wood v. Shultis, 4 Hun 
(N. Y.) 309, 6 Thomps. & C. 557; Cope- 
land v. Johnson Mfg. Co., 3 NYS 42. 

{a] Tllustration.—A count alleging 
an account stated may be added to a 
claim for goods sold and delivered, 
both referring to the indebtedness 
arising out of the same transaction. 
Harris v. Robinett, 34 Cal. A. 282, 
167 Pe 10% Unton! umber Comey. 
Schouten, 25 Cal. A. 80, 142 P 910. 

72. Smith v. Vaughn, 18 Ala. A: 91, 
89 S 302 [certiorari den 206 Ala. 9, 
89 S 303]; Hampton v. Mayes, 3 Ind. 
T. 65, 53 SW 483; Ramsey v. Utica 
Deposit Bank, 156 Ky. 263, 160 SW 
943; Adams Oil Co. v. Christmas, 101 
Ky. 564, 41 SW 545; Jardon v. Wil- 
liams, 2 Ky. Op. 186. 

[a] Rule applied.—(1) Where an 
individual note was given partly for 
a firm and partly for a private debt, 
counts may be added embracing only 
the debt which was due from the part- 
nership. Barker v. Burgess, 3 Mete. 
(Mass.) 273. (2) A complaint on a 
note given for goods may be changed 
to one for goods sold and delivered. 
Roullard v. Gray, 30 Cal. A. 757, 159 
P 457. (3) A declaration on notes 
for the purchase price of stock may 
be amended to claim recovery on the 
stock subscriptions. Leelanau Trans- 
it Co. v. Houdek, 239 Mich. 101, 214 
NW 142. 

Blum wv.. May s;) das texra = Cive 
Casy§ 475. 

[a] Note given for account.—(1) 
A count on a note given for the ac- 
count may be added to a count upon 
a book account for goods sold and 
delivered. Fels v. Loeb, 3 Pa. Co. 136. 
(2) A party suing on a sworn account 
may file an amended complaint on a 
note alleging that it was executed in 
consideration of the goods and mer- 
chandise forming the account orig-~ 
inally sued on. Blum y. Mays, 1 Tex. 
An Civ CAs. 28. 400.5 

74. Schroll v. Noe, (Mo. A.) 297 

32 Kan, 


SW 999. 
75. Teberg v. Swenson, 

224, 4 P 83; Miner Lith. Co. v. Wag- 

ner, 177 Mass. 404, 58 N. E. 1020; King 

v. Burnham, 129 Mass. 598; Hender- 

son v. Staniford, 105 Mass. 504, 7 AmR 


551; Goodrich v. Bodurtha, 6 Gray 
(Mass.) 323; Downer v. Shaw, 23 N. 
Hey L253) Dhompson. Vv. Minford, 11 
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that such an amendment is not permissible,*® and 
that a count in assumpsit cannot be changed by 
amendment to debt on a foreign judgment based on 
the claim which is the foundation of the count in as- 
sumpsit.77 

[§ 682] (ccc) Change as to Oral or Written Char- 
acter of Contract. Where the original declaration is 
silent as to whether a contract is oral or written, it 
may be alleged by an amendment that it was in writ- 
ing.78 Further, where the transaction is the same, 
a new cause of action is not set up, it has been held, 
by pleading an oral in place of a written agreement, 79 
or stating that a written agreement is but a memoran- 
dum of an oral agreement.*? So plaintiff may aban- 
don the written contract declared on and rely upon an 
alleged verbal contract. 

[§ 683] ggg. Changes as to Parties.S? A substitu- 
tion by amendment of a party properly entitled to 
sue,®* or a change in the allegations of the original 
pleading as to the title,** or right to sue,®> or ca- 
pacity,®® or description®’ of plaintiff, or a showing 
that he sues for the use of another,®® or the addition 
of one suing for his use,®® is not, so long as the real 
subject of controversy remains the same, ordinarily 
regarded as precluded by the rule against the in- 
troduction of a new or changed cause of action by 
amendment. A similar rule applies with reference 
to the description of a defendant.°® An action 
against a corporation may be amended to an action 
against an individual doing business under the name 
alleged,®1 and it has been held that an action against 
defendants as partners may be amended so that they 
are proceeded against individually ;°? but an amend- 
ment changing a cause of action against a corpora- 
tion to one against certain defendants as individuals 
HowPr (N. Y.), 278. 

[a] Alternative averments.—(1) A | 404. 
petition declaring on a note may be 
amended by adding a count upon a 


judgment on the same note and plead- 
ing in the alternative. Schroll v. Noe, 


20, 109 A 187. 
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Iowa.—McCarn vy. 
Me.—Donahue v. Thorndike, 119 Me. 


Minn.—Advertisers’ Vv. 
Farnham Printing, ete., Co., 152 Minn. 
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or copartners cannot be allowed.°® Amendments to 
show that defendant is sued individually instead of 
in a representative capacity have been allowed®* and 
have also been refused.°® A defendant improperly 
joined may be stricken out without there necessarily 
being the substitution of a new cause of action,®® and 
the same is true of the addition of a new defendant 
which does not enlarge the liability of the original de- 
fendants,®°* or, of an unnecessary defendant.?® Al- 
though it has been held that an amendment may be 
permitted to show that a contract was originally exe- 
cuted by joint promisors in addition to those sued, 
but that such joint promisors are dead,®® an amend- 
ment changing a suit on a joint contract to one on a 
several contract changes the cause of action.t An 
amendment which makes it clear that defendants 
named in the summons are the only parties referred 
to as defendants in the original complaint does not 
introduce a new cause of action.2, Where the statute 
providing that amendments must not change substan- 
tially the claim or defense is applicable only to 
amendments conforming the pleadings to the proof, 
an amendment correcting a mistaken allegation as to 
who was responsible to plaintiff may be allowed in 

the furtherance of justice.® 
[§ 684] (dd) Determination of Question. While 
it has been held that the question of whether a pro- 
posed amendment introduces a new cause of action is 
one of law,* to be determined entirely by an inspec- 
tion of the original and amended pleadings,® and 
without the aid of extrinsic evidence,® according to 
another view the court may look at the extrinsic cir- 
cumstances of the case,” and, in determining whether 
a cause of action different from that stated in the 
original declaration is pleaded, may take testimony 
7 Iowa 93. Dodge v. Chambers, 43 Colo. 

366, 96 P 178. 

94. Johnson v. Phoenix Bridge Co., 
197 N.Y. 316, 90 NE 953; Boyd v. U. 


S. Mortgage, etc., Co., 187 N. Y. 262, 
79 NE 999, 116 AmSR 599, 9 LRANS 


Rivers, 


Serv. Co. 


(Mo. A.) 297 SW 999. (2) A count 
on a foreign judgment may be added 
and pleaded in the alternative. State 
v. Cox, (Mo.) 19 SW (2d) 695. 

76. Alaska Commercial Co. v. Deb- 
ney, 2 Alaska 303; Latine v. Clem- 
ents, 3 Ga. 426; Cassidy v. Saline 
County Bank, 7 Ind. T. 543, 104 SW 
829; McDermid v. Tinkham, 53 Vt. 
615; Green v. Starr, 52 Vt. 426. 

77. Barnes \v; Gibbs, 31° N., J; Li 
317, 86. AmD 210. 

78. Verdery v. Barrett, 89 Ga. 349, 


15 SE 476; Coats v. Chicago, etc., R. 
COs, Lod pulls CAV. 217, 
79. 27 Cal, 


Mackroth v. Sladky, 
AG te e148. PLOTS. 

80. Rodgers v. Larrimore, 188 Ky. 
468, 222 SW 512. 

81. Stephenson vy. Bradbury, 198 
Ky. 416, 248 SW 1055. 

82. Amendments as to patton gen- 
erally see Parties §§ 468-47 

83. Ill.—Maiman- “Hurwitz “Mte. Co. 


Vv. ela, 242 Ill. A 
an.—Harlan v. Loomis, 92 Kan. 
199 SW 


398, 140 P 845. 

‘ter DT ee v. Pinnell, 
Oh.—Van Camp v. McCulley, 89 Oh. 

St. 1, 104 NE 1004. 


Tex.—Warnock v. Mills, (Commn. 
A.) 291 SW 850. 

Que. 10 Que. 
Pr. 40 

84. Tees ovet v. Shipley, 74 Colo. 
552, 223 P 49; Old v. Joseph R. Mar- 
quette, Sikes Inc., 183 App. Div. 583, 
170 NYS 84; Redmon v. Netherlands 


Hy, .ete., Ins. Co., 184.N. C. 481,114 SH 
758); McLaughlin Varalereh,  ete., Ub. 
Co., 174. N. C. 182, 93 SE 748. 

85. Conn.—Thomas v. Young, 81 
Conn. 702, 71 A 1100. 


379, 188 NW 1010. 

Mo.—Kissick v. Kissick, (A.) 279 
Sw 764. 

Oh.—Van Camp v. McCulley, 89 Oh. 
St. 1, 104 NE 1004. 

Vt.—Davis v. Central Vermont R. 
Coz ni9i5 ee 18 0;e 03. Alyo39: 

86. Henry v. Frohlichstein, 149 
Ala. 330, 43 S 126; Phifer v. Abbott, 
69 Ela. 162, 67 S 917; Stearns v. 
WEP Len tO One Nara lec. Oss eiak Ee Cmte, 
Woods, 33 S. D. 416, 146 NW 568, 
AnnCas1916C 398. 

87. Ahlers v. Smiley, 163 Cal. 200, 
124 P 827; Stewart v. Spaulding, 72 
Cal. 264, 13 P 661; Reeder v. Sayre, 
70 N. Y. 180, 26 AmR 567 [aff 6 Hun 

; Mayes v. Magill, 48 Tex. Civ. 
A, 548, 107 SW 3638: See American 
Bonding Co. v.. Dickey, 74 Kan. 791, 
88 P 66 (change in description of 
plaintiff from a corporation to an 
individual held not a substitution of 
one party for another). 

88. Dilcher v. Nellany, 52 Misc. 
364, 102 NYS 264 


89. McDermid vy. Rentz, 24 Ga. A. 
486, 101 SH 128; Toole v. Cook, 15 
GarwA, 133), 982) Sky 772) 


90. Cook Motors Corp. v. Casualty 
Assoc. of America, 239 Mich. 362, 214 
NW 212; Heenan v. Parmele, 80 Nebr. 
514, 118 NW 324; Caldwell Furnace 
Fdy. Co. v. Peck-Williamson Heat- 
ing, etc., Co,, 27 Oh. Cir. Ct. 665; Cor- 
rick v. Western Maryland R. Co., 79 
W. Va. 592, 91 SH 458; Duty v. Ches- 
apeane etc., Rei Co., 10 W. Va. 14, 73 


91. N. A. Kennedy Butter Tub Co. 
v. Ft. Wayne First, etc., Nat. Bank, 
115° Kan. 63,222 P. 754; 

92. Haviland v. Mayfield, 38 Colo. 
185, 88 P 148. 


399, 10 AnnCas 146. 

95. Smith v. Garrison, 155 Ga. 269, 
116 SE 599. 

96. Old Rose Distilling Co. v. Park- 
hill, +200) Ts cA 48: 

97. Warnock v. Mills, (Tex. 
Commn,. A.) 291 SW 850. 

98. KEarmers’ Co-op. Union y. Reyn- 
olds, 127 Kan. 16, 272, P 108. 

99. Dempsey v. Poore, 75 W. Va. - 
107, 838 SE 300. 
ee Shern v. Sims, (Mo. A.) 258 SW 

2. Wabash R. Co. v. Barrett, 117 
Te Ay (35. 

3. Boyd v. Buick Auto. Co., 182 
Iowa 306, 165 NW 908 (amendments 
not made to conform to proof are 
not limited by the restriction appli- 
cable to such amendments). 

4. Metropolitan L. Ins. Co. v. Peo., 
209 Ill. 42, 70 NE 648; Chicago, ete., 
Re COuuve Ryan, 165 Til. 88, 46 NE 208; 
Fish v. Farwell, 160 Ill. 236, 43 NE 
367; Muren Coal, etc., Co. v. Howell, 
149 TL A. 209 [aft 217 Tl. 190,75 NE 

5. Heffron v. Rochester German 
Ins. Co., 220 Ill. 514, 77 NE 262; Met- 
ropolitan L. Ins. Co. v. Peo., 209 Ill. 
42, 70 NE 648; Holt v. Moline, 196 
Ill. A. 235; Muren Coal, ete., Co. v. 
Howell, 119 Ill. A. 209 [aff 217 Tl. 
190, 75 NE 469]. 

6. Heffron v. Rochester German 
Ins..,Co.,. 220-11... 514,°77 NE) 262) 

[a] Bill of particulars.—The court 
will not look to a bill of particulars 
to determine whether the causes of 
action set out in the amendment and 
in the original pleading are the same. 
Fish v. Farwell, 160 Ill. 236, 43 NE 
367, [aff 54° Tl. AL 457]. 

7. Nash v. Adams, 24 Conn. 33. 


For jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 684-685 ] 


outside of the record.§ 
for the trial judge;° 


ting as a jury.?° 


Intervening amendments. According to one view, 
the determination of whether an amendment sets up 
anew cause of action is to be made without considera- 
tion of. intervening amendments,!! although, accord- 
ing to another view, all former pleadings may be con- 
sidered for the purpose of comparison.1? 

[§ 685] 11. Change in Nature or Form of Action 
Except as the rule may be modi- 
fied by the interpretation of the statutes of the par- 
ticular jurisdiction,!® as a general rule an amendment 
will not be allowed which changes the form or nature 
of the action!* or the theory upon which the cause 


—(aa) In General. 


8. Spear v. Armstrong, 86 Vt. 250, 
84 A 817; Davis v. Rutland R. Co., 82 
Vt Ze OT Al T24: 

9. Holmes v. Carraher, 251 Mass. 
536, 146 NE 900. 

[a] Conclusiveness of decision.— 
A statute declaring the court’s al- 
lowance of the amendment conclu- 
sive evidence of the identity of the 
cause of action is inapplicable where 
the contrary clearly appears. Bowen 
v. Fairfield, 260 Mass. 38, 157 NE 39. 

10. Lost Creek Coal, etc., Co. v. 
Hendon, 215 Ala. 212, 110 S 308. 

11. Jacobs v. Chicago, etc., R. Co., 
(Mo. A.) 204 SW 954; Ingwerson v. 
Chicago, etc., R. Co., 150 Mo. A. 374, 
130 SW 411; Bick v. Vaughn, 140 Mo. 
A. 595, 120 SW 618; Hammond vy. Ber- 
kowitz, 1389 Mo. A. 404, 123 SW 502; 
Steele v. Brazier, 139 Mo. A. 319, 123 
SW 477. 

[a] Rule applied.—That a_ fifth 
amended petition sets up a different 
cause from the fourth does not render 
erroneous its allowance under Rev. 
L. (1910) § 4790, where it does not 
set up a cause different from that in 
the petitions prior to the fourth. Ray 
v. Navarre, 47 Okl. 438, 147 P 1019. 

12. Denver, ete., R. Co. v. Stine- 
meyer, 59 Colo. 396, 148 P 860; An- 
Cone v. Slayden, 27 Colo. 144, 60 P 


{a] Intermediate amendment 
stricken.—Al]though a cause of action 
included in the first complaint was 
not included in the first amended com- 
plaint, which was stricken out, a sec- 
ond amended complaint may set it 
up without stating a new cause of 
action. Denver, etc., R. Co. v. Stine- 
meyer, 59 Colo. 396, 148 P 860. 

13. See statutory provisions. 

14. U. S—American Mills Co. v. 
Hoffman, 275 Fed. 285. 

Ala.—Mahan v. Smitherman, 71 Ala. 


563; Mobile, etc., R. Co. v. McKel- 
lar, 59 Ala. 458; Harris v. Hillman, 
26 Ala. 380. 


Ga.—Robert v. Wilkinson County, 
137 Ga. 601, 73 SE 838; Roberson v. 
Bennett, 20 Ga. A. 590, 98 SH 297; 
Pittman v. Hodges, 13 Ga. A. 25, 78 
SE 688; Groover vy. Tattnall Supply 
Co., 10 Ga. A. 679, 73 SE 1083. 

: La.—Copley v. Hasson, 4 La. Ann. 

Sika 

Me.—Knight v. Trim, 89 Me. 469, 
36 A 912; Flanders v. Cobb, 88 Me. 
488, 34 A 277, 51 AmSR 410; Lawry 
v. Lawry, 88 Me. 482, 34 A 273 

N. H.—Stevenson v. Mudgett, 10 
N. H. 338, 34 AmD 155. 

Pa.—MeNair_v. Compton,,35 .Pa. 
23; Strock vy. Little, 33 Pa. 409. 

R. I.—Slater v. Féhlberg, D4 Re he 
A eects 383; Wilcox v. Sherman, 2 


IRA aie ; 

Vt.—Dewey v. Nicholas, 44 Vt. 24; 
Carpenter v. Gookin, 2 Vt. 495, 21 
AmD 566. 


Wis.—Charmley v. Charmley, 125 


So it has been held that the 
question of whether a cause of action which it is 
sought to state by amendment is identical, with that 
upon which plaintift intended to sue is one of fact 
and it has likewise been held 
that, whether a change in the description of land 
eauses the action to relate to a distinct transaction is 
one of fact to be determined by the jury or judge sit- 
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has been tried.t® 
under a broad general power conferred upon the 
court to permit the parties to amend any defect in 
the pleadings upon such conditions as it may in its 
discretion prescribe, the court may permit the change 
of one form of action to another if the claim or cause 
of action sued for remains the same.1® 
statute permitting an amendment or the addition of 
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It has, however, been held that, 


So under a 


a new count referring to the same transaction, prop- 


pisos NW 1106, 110 AmSR 

See Franscioni v. Soledad Land, 
ete, Co. 1170 u@al. (2215 (149) ae) Len 
(amendment changing a proceeding in 
mandamus to one for equitable relief 
or damages is irregular, but not prej- 
udicial). 

{a] Making nature clear.—Where 
an action as begun is neither petitory 
nor possessory, plaintiff may amend 
so as to make it clearly petitory. Hay- 
del v. Bateman, 2 La. Ann. 755; Hoovy- 
er v. Richards, 1 Rob. (La.) 34. 

[b] Amendments held not to 
change character of action.—(1) Set- 
ting up a note given for an item to 
be considered in a suit for an ac- 
counting. Lesh vy. Bailey, 49 Ind. A. 
254, 95 NE 341. (2) Amendments 
elaborating averments of the original 
petition. Emerson v. Western Auto. 
reper ae Assoc., 112 Kan. 426, 211 P 

[ec] In Quebec (1) an amendment 
will not be allowed to change a per- 
sonal action into an hypothecary ac- 
tion. Chaurest v. Wolman, 16 Que. 
Pr. 105. (2) When an action is 
brought in a summary way without 
a right so to bring it, a motion to 
amend will be granted, upon plain- 
tiff’'s paying the costs of the motion 
and the disbursements of the excep- 
tion to the form. Condron vy. Gibbons, 
8 Que. Pr. 438. (3) An action in dec- 
laration of hypothec fs not Summary. 
Upon an exception to the form plain- 
tiff can in open court ask to amend 
by striking out the words “summary 
procedure,’ and he will be condemned 
to the costs of a‘’motion. Legault v. 
Robillard, 21 Que. Pr. 193 (4) An 
amendment to the declaration which 
changes the nature of the action and 
which renders it nonsummary in- 
stead of summary will be_ refused 
upon motion to that effect. Donnelly 
v. O’Connor, 8 Que. Pr. 439. (5) A 
plaintiff cannot, after the appearance 
of defendant, by simple amendment 
change an ordinary action into a sum- 
mary action; and such an amend- 
ment will be struck out upon motion. 
Trahan v. Morin, 4 Que. Pr. 378. (6) 
Plaintiff may, after appearance but 
before plea, on notice to defendant, 
amend the writ and declaration by 
putting the words “summary proce- 
dure.” Filion v. Dandurand, 11 Que. 

48. 


15. Bruhn vy. Ft. Dodge St. R. Co., 
195 Iowa 454, 192 NW 296; Thyssen 
v. Davenport Ice, etce., Co., 134 Iowa 
(49, (ULARIN WL, 13 LRANS 572; 
Langrueter  v. Iroquois Co. 10 
OhNPNS 81; Miller v. Kenosha Elec- 
tric) GR. Co. ¢ 135) Was. 68,9) 105 NOW. 
355. See Okulich v. Goldman, 239 
Mich. 569, 215 NW 11 (where it was 
held that an amendment which 
amounted to a complete change of 


297, 103 


position and injected an entirely new | 


erty, title, and parties as the original, an amendment 
in the form of the action may be permitted.17 

Cause for which action was intended to be brought. 
Under a statute permitting amendments to enable 
plaintiff to sustain the action for the cause for which 
it was intended to be brought, an amendment may be 
permitted changing the name of the process and the 
form of the petition where the substance of the plead- 
ings and the agreed facts on which the merits of the 
controversy must be decided are the same;!8 the in- 
tention of plaintiff in bringing suit is the important 
element by which the court is to be governed,!® and 


issue into the case was properly re- 
fused when sought as the case was 
about to be placed on trial). But see 
Annis v. Reiser, 209 Mich. 512, 177 
NW 212 (where, at the trial, plaintiff 
was allowed to amend.a declaration 
drawn on the theory of rescission of a 
fraudulent contract to state a cause 
of action for damages for fraudulent 
misrepresentations and to recover in 
Sat bates os on the implied promise). 

[a] For example, an amendment 
changing the action from one for the 
maintenance of a nuisance to one for 
negligence is properly refused. Mil- 
ler v. Kenosha Electric R. Co., 135 
Wis. 68, 115 NW. 355. 

16. Gatta v. Philadelphia, etc., R. 
Co., 24 Del. 293, 76 A 56 [rev on oth- 
er grounds 25 Del. 356, 80 A 617]; 
Magruder v. Belt, 7 App. (D. C.) 303. 

[a] Before service of process.— 
In a wife’s action for separate main- 
tenance, where her husband had not 
been served, as required by Reming- 
ton Code (1915) § 220, and had not 
appeared in the case, the court was 
within its powers and discretion in 
permitting an amendment to the com- 
plaint, so as to state a cause of action 
for divorce, and in suggesting the 
form therefor, and a judgment ren- 
dered on constructive service on the 
amended complaint was valid. 
Schwarzmiller v. Schwarzmiller, 111 
Wash. 672, 191 P 808. 

17. Pearson v. Birmingham, 210 
Ala. 296, 97 S 916 

[a] For example, in an action of 
unlawful detainer, an amendment to 
ejectment may be allowed. Pearson 
eee 210 Ala. 296, 97 S 


[b] Addition of counts.—(1) A 
count in trover may be added in det- 
inue. Wilson v. Ratcliff, 197 Ala. 
548, 73 S 84; Hayes v. Sanders, 16 
Ala. A. 608, 80 S 682. (2) Counts in 
trover and in case may be added in 
detinue. Lisenby v. Capps, 200 Ala. 
20, 76). S¥3322\ (3); AS counteftoripac= 
count stated, a count for a breach of 
a bond, and the common counts may 
be added in trover. Gambill v. Fox 
Typewriter Co., 190 Ala. 36, 66 S 655. 
(4) A count in case may be added in 
trover. Fraser v. Allen, 19 Ala. A, 
55, 94 S 782. (5) A count for in- 
jury to the freehold by removal of 
a house may be added to a complaint 
in two counts, one for wrongful de- 
tention and the other for a conver- 
sion of a house. Snead v. Patterson, 
190 Ala. 48, 66 S 664. (6) A count 
in case may be added to a count for 
conversion. Fraser v. Allen, supra. 
(7) Counts in covenant may be added 
to counts in assumpsit. Librandi v. 
O’Keefe, 44 R. I. 49, 115 A 241. 

18. Atty.-Gen. v. Henry, 262 Mass. 
127, 159 NE 589. 

19. Holmes vy. Carraher, 251 Mass. 
536, 146 NE 900. 
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the allowance is within the court’s diseretion.?° 
Under 
which provides simply that the amendment shall not 
change substantially the claim or defense, an amend- 
ment is not precluded which changes the form of 


Change of claim or defense. 


action.? 
Express statutory permission. 


statute.?? 


Equity to Law. 


20. Reinherz v. American Piano 
Co., 254 Mass. 411, 150 NE 216; Pizer 
v. Hunt, 250 Mass. 498, 146 NE 7. 


21. Culp v. Steere, 47 Kan. 746, 28 
P 987; Spice v. Steinruck, 14 Oh. St. 
213; E. Van Winkle Gin, ete., Works 


v. Brooks, 53 Okl. 411, 156 P 1152. 

[a] For example, an amendment 
in ejectment may be properly allowed 
to unite a cause of action for parti- 
tion. Hanson v. Hanson, 86 Kan. 622, 
122 P 100. 

Thomas v. Fame Ins. Co., 108 
Ly 949 Posvic-v. Harford, 211 Lys: 
. See Fugate v. Walker, 204 Ky. 
767, 265 SW 331 (in ejectment, where 
defendant in set-off and counterclaim 
pleaded insanity, and sought to have 
a deed to plaintiff canceled or declared 
a mortgage, the court did not abuse 
its discretion in permitting the filing 
of an amended petition seeking en- 
forcement of the mortgage, in view 
of Civ. Code Pract. § 8 allowing, in 
the case of error of plaintiff as to the 
form of action, a change into the 
proper proceedings by an amendment 
of the pleadings). 

{a] Amendments permitted.—(1) 
Changing assumpsit to mandamus. 
Paris Union School Dist. No. 95 Bd. 
of Education v. Non-High School 
Dist. No. 158 Bd. of Hducation, 242 
Ill. A. 488. (2) Changing mandamus 
to trespass on the case. Knight v. 
Thompsonville, 74 Ill. A. 550. (3) 
Changing replevin to assumpsit. 
Zink v. Wells, 72 Ill. A. 605. 

[b] After verdict an amendment 
should not be permitted where, by 
reason of a change of the form of ac- 
tion and consequent entire change 
of the measure of damages, defend- 
ant did not have a fair trial of the 
issues raised by the amended declara- 


ba Chrystal v. Level, 144 Ill. A. 
23. See statutory provisions. 
24. Smith v. Bellows, 77 Pa. 441. 
[a] For example, a_ statement 


claiming to recover on a book account 
on which a mechanic’s lien was based 
may be substituted for a statement of 
a mechanic’s lien proceeding in a 
foreign state. Hudson vy. Springs, 11 
Paw Dist) 116. 
Zo. Hckert'\v. Phillips; 4 Pa: Co: 
A. 
573. 


27. Cal.—Rosemead Co. v. Shipley 
Co., 278 P 1038; Porter v. Fillebrown, 
119 Cal. 235; 51 P 322: Walsh v. Mc- 
Keen, 75 Cal. SLL Peis sBloodtys 
Fairbanks, 48 Cal. 171; Grain v. Al- 
drich, 38 Cal. 514, 99 AmD 423. 

Ga.—Moon vy. Lawrenceville First 
Nat. Bank, 163 Ga. 489, 136 SE 433; 
Fitzpatrick v. McGregor, 133 Ga. 332, 
65 SE 859, 25 LRANS 50; McCandless 
v. Inland Acid Co., 115 Ga. 968, 42 
SE 449. 


514. 
26. Lullman y. Barrett, 18 Il. 


Under 
expressly permitting amendments changing the form 
of action which may enable plaintiff to sustain the 
action for the claim for which it was intended to 
be brought, the only limitation is that imposed by the 
A statute permitting an amendment in 
the form of the action if necessary for a proper deci- 
sion of the cause upon its merits?® permits an amend- 
ment so long as the cause of action remains the 
same,?* but an amendment which changes not only 
the form but the cause of action is not permissible.?° 

[§ 686] (bb) Change from Law to Equity or from 
In those states where the common- 
law procedure obtains, it is generally held that an 
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action at law cannot be changed by amendment to a 
suit in equity.2® But under many statutes, especially 
under the codes of civil procedure which have abol- 
ished the distinctions between actions at law and 
suits in equity, changes by amendment from equitable 


to legal proceedings, and vice versa, are allowed, if 


a statute 


facts.?° 


fendant files an 


Weimer, 181 
Rohrbach_ v. 


Iowa.—Cammack  v. 
Iowa 1, 162 NW 586; 
Hammill, 162 Iowa 131, 143 NW 872; 
Cox Shoe Co. v. Adams, 105 Iowa 
402, 75 NW 316; Esch v. Home Ins. 
Co., 78 Iowa 334, 43 NW 229, 16 AmSR 
443; Newman v. Covenant Mut. Ins. 
Assoc., 76 Iowa 56, 40 NW 87, 14 
AmSR 196, “i LRA 6593) Barnesrive 
Hekla F. Ins. Comet: Towa 11, 39 NW 
122, 9 AmSR 450; Weaver v. Kintz- 
ley, 58 Iowa 191, 12 NW 262. 

Kan.—Curtis v. Schmehr, 69 Kan. 
124, 76 P 434; Baldwin v. Ohio Tp., 
63 Kan. 885, 65 P 700. 

Mass.—Haupt v. Rogers, 170 Mass. 
71, 48 NE 1080; Merrill v. Beckwith, 
168 Mass. 72, 46 NE 400. 

Minn.—Holmes _ v. Campbell, 12 
Minn. 221. 

Nebr.—Younglove v. Liebhardt, 13 
Nebr. 557, 14 NW 526. 

N. H.—Lombard v. Maguire-Pen- 
Himah Co, TS8Nw Ge 110; 87 Arc3o2: 
Dartmouth College v. Cameron, 77 
N. H. 66, 87 A 254; Metcalf v. Gil- 
more, 59 N. H. 417, 47 AmR 217. 

INK Y.—Donaghue v. Di Giorgio 
Fruit Corp., 225 App. Div. 81, 232 NYS 
Mise Truman v. Lester, 71 "App. Div. 
612, 75 NYS 548; Stoddard v. Rotton, 
18 N. Y. Super. 378; Getty v. Hudson 


River  RanCo.,)6> Hower = Zi69: 
Oh.—Raymond v. Toledo, ete, R. 
Copel aOhs Sta eats 58s UNE 1093; 
Riddle v. McBeth, 2 Oh. Dec. (Re- 
print) 606, 4 WestLMonth 153; Van 
Buskirk v. Dunlap, 2 Oh. Dec. (Re- 


print) 233, 2 WestL Month 125. 

[a] Illustrations.—(1) So long as 
the identity of the cause of action 
is preserved, an action of ejectment 
may be changed to a suit for fore- 
closure (Scroggin v. Johnston, 45 
Nebr. 714, 64 NW 236; Robinson v. 
Willoughby, 67 N. C. 84), (2) or to 
a suit to redeem (McKeighan v. Hop- 
kins, 19 Nebr. 33, 26 NW 614), (3) 
and a suit to quiet title may be 
changed to ejectment (Homan y. Hell- 
man, 35 Nebr. 414, 53 NW 369). (4) 
An action at law upon an insurance 
contract may be changed to an equi- 
table one to reform the policy. Esch 
v. Home Ins. Co., 78 Iowa 334, 43 NW 
229, 16 AmSR 448. 

[b] Replevin.—Where an action in 
replevin is begun in good faith, an 
amendment may be allowed later 
seeking equitable relief. But, if the 
suit in replevin is begun for the pur- 
pose of obtaining possession of the 
property, with the intention of amend- 
ing afterward so as to ask equitable 
relief, the amendment should not be 
allowed. Cox Shoe Co. v. Adams, 105 
Iowa 402, 75 NW 316. 

[ec] Accounting.—A suit for an 
accounting is not changed to an ac- 
tion at law because a nonnegotiable 
note given for an item of the account 
enters into the finding and judgment 


the facts relied on are the same in both pleadings. 24 
However, in a number of the code states such amend- 
ments are not permitted,?* and even under the more 
liberal rule they will not be allowed where the two 
causes of actions rest upon separate statements of 
On the other hand, even though an amend- 
ment cannot be permitted which changes a cause of 
action from a legal to an equitable one or vice versa, 
it has been held that, where a complaint contains 
averments entitling plaintiff to legal and to equita- 
ble relief, an amendment may be permitted making 
the complaint clearly one for legal or for equitable 
relief ;°° and further it has been held that, where de- 


equitable defense in an action at 


of the court. Lesh v. Bailey, 49 Ind. 
A. 254, 95 NE 341. 

28. Colo.—Green v. Davis, 67 Colo. 
52, 185 P 369; Anthony v. Slayden, 27 
Colo. 144, 60 P 826; Gibbons v. Den- 
ver Brokerage, etc., Co., 17 Colo. A. 
LG mOtmee nO 1S. 

Mo.—Maloney v. Real Est. Bldg., 
ete., Assoc., 57 Mo. A. 384. 


N. M.—Loretto Literary, etc., Soc. 
v. Garcia, 18) N..M.°318, £36 BP S58: 
S. D.—Nowotny v. Kehn, 39 S. D. 


279, 164 NW 65. 

Wis.—Gates v. Paul, 117 Wis. 170, 
94 NW 55; Post v. Campbell, 110 Wis. 
378, 85 NW 1032; Fischer v. Laack, 
76 Wis. 313, 45 NW 104; Brothers v. 
Williams, 65. Wis. 401, 27 NW _ 157; 
Kavanagh vy. O’Neill, 53 Wis. 101, 10 
NW 369; Carmichael v. Argard, 52 
Wis. 607, 9 NW 470. 

[a]. For example, where the case 
stated in the original complaint was 
in equity for the cancellation of a 
note and mortgage, the court did not 
err in refusing amendments stating 
an action at law for deceit. Nowotny 
v. Kehm, 39 S..D. 279, 164 NW 65. 

[b] After trial—After an action 
had been tried upon a complaint stat- 
ing a cause in equity, the court can- 
not permit an amendment so as to 
state a cause of action at law, and 
thereby deprive defendant of his 
rights to findings of fact and conclu- 
sions of law by the court. Byrne v. 
McKeachie, 29 S. D. 476, 137 NW 343. 


[c] Amendments held not to con- 
stitute change.—(1) From law to 
equity. State Sav., ete., Co. v. Matz, 
26 Colo. A. 511, 143 P. 1039; Nichols 


v. Seranton Stéel Corps N. Y. 471, 
33 NE 561; Ivinson v. Hutton, 1 Wyo. 
178 [rev on other grounds 98 U.S. 
79, 25 L. ed. 66]. (2) From equity 


to law. Tewksbury v. Bronson, 48 
Wis. 581, 4 NW 749. 
29. Brinson- -Kirtley Zinc, etec., Co. 


v. Kirtley, 110 Okl. 227, 237 P 457. 
[a] Bail trover action (1) cannot 
be amended by adding a new and dis- 
tinct cause of action, the result of 
which would be to change the suit 
to an equitable proceeding. Calhoun 
vy. Arnold, 21 Ga. A.%37; ‘93 SE 506: 
(2) A petition could not be amended 
by changing the prayer for judgment 
for property to one asking a decree 
that a third party, not defendant in 
the original suit, has no right, title, 
or lien therein. McKenzie v. Loew 
Mire:-Co., 2) (Ganté. 133,593) SH U504: 
30. Green v. Davis, 67 Colo. 52, 185 
PS 69% 
[a] Rule applied.—(1) Where the 
cause of action stated in the sum- 
mons was one in ejectment, and the 
complaint stated facts which might 
tend to show that the action was one 
to quiet title, the court may allow 
plaintiff to file an amended complaint 
in ejectment. Green v. Davis, 67 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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law, the action is converted into one in equity, and 
plaintiff may assert counter equities by amendment.*? 
Under a statute permitting an amendment to enable 
plaintiff to maintain his action for the cause for 
which it was intended to be brought,*? it is within 
the diseretion of the court to permit an amendment 
changing a bill in equity into an action at law,?* or 
an action at law into one in equity.** 
provision of the statute in some jurisdictions a party 
is given the right to amend to obviate the objection 
that his action was not brought at law or in equity 
instead of in equity or at law as the case may be.*® 
Under such a statute an amendment in an action 
brought im equity may have the effect of making it 
an action at law,?® and where a complaint is in a 
form which indicates that it is an action at law, 
plaintiff may be permitted to amend to make it ap- 
pear clearly that it is for equitable relief.*7 
ments changing the character of the action from law 
to equity or vice versa cannot be filed without leave 
Nor, in some jurisdictions, will the court 


of court.*8 


Colo: 52, 185 P 369. (2). A pétition 
seeking recovery in law of moneys 
held in trust, which showed plaintiff 
entitled to accounting, is amendable 
to seek such relief. Koppel v. Row- 
land, 319 Mo. 602, 4 SW (2d) 816. 
(3) In an action at law for damages, 
in which equitable relief was inci- 
dentally sought to prevent further 
damage to plaintiff, a trial amend- 
ment asking for relief for money only 
was not error, especially where equi- 
table relief was neither finally sought 
nor awarded by the decrees, and in 
view of the code provisions permit- 
ting equitable and legal actions to be 
united in a single suit. Columbus 
Mut. L. Ins. Co. v. National L. Ins. 
Co., 100 Oh. St. 208, 125 NE 664. 

31. Dunson v. Lewis, 156 Ga. 692, 
119 SE 846. 


32. See statutory provisions. 
33. Reno v. Cotter, 239 Mass. 581, 
132 NE 271; Cormier: v. Brock, 212 


Mass. 292, 98 NE 1038. 

[a] Absence of original jurisdic- 
tion.— Notwithstanding the court 
might not have original jurisdiction 
over an action on contract, it may 
nevertheless retain jurisdiction where 
a suit in equity is amended into one 
on contract. Kerr v. Whitney, 224 
Mass. 120, 112 NE 609. 

[b] Amendment not proper.—A 
suit in equity to enjoin the enforce- 
ment of an alias execution cannot be 
amended into a motion in the action 
at law in which the execution was 
issued to set it aside for irregularity. 
Boston, etc., R. Co. v. D’Almeida, 221 
Mass. 380, 108 NE 1065. 


34. Lufkin v. Cutting, 225 Mass. 
599, 114 NE 822; Gahm vy. Wallace, 
206 Mass. 39, 91 NE 1002; Loring v. 


Salisbury Mills, 125 Mass. 138. 

[a] Identity of demand.—The al- 
lowance of the amendment is conclu- 
sive and binding on the parties and 
the case is to be treated as if orig- 
inally commenced by a bill in equity. 
Lufkin v. Cutting, 225 Mass. 599, 114 
NE 822. 

{[b] Prior to the enactment of 
such a statute it was held in Massa- 
chusetts that such an amendment 
was improper. Darling v. Roarty, 5 
Gray (Mass.) 71; Hayward v. Hap- 
good, 4 Gray (Mass.) 437. | 

35. See statutory provisions. 

[a] The provision of the Federal 
Judicial Code is superior to any rule 
inconsistent therewith formulated 


under D. C. Code § 85. Tuckerman 
v. Mearns, 49 App. (D. C.) 1538, 262 
Fed. 607. 

36. Hicks Co. v. Moore, 261 Fed. 


173. 
37. Cook v. Van Buskirk, 127 Or. 


2060271 Pi tgs. 


38. Gray v. Brown, 15 HowPr (N. 
Y)4665: 
39. Zoller v. Kellogg, 66 Hun 194, 


21 NYS .226; Bush vy. Tilley, 49 Barb. 
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and verdict.*° 


By express 


Amend- 


(N. Y.) 599; Whittemore v. Judd Lin- 
seed, etc., Oil Co., 16 Daly 290,10 NYS 
737 [aff 124 N. Y. 565, 27 NE 244, 21 
AmSR 708]. 

40. Waters v. Stubbs, 75 N. C. 28. 

41. Actions for death by wrongful 
act see Death § 157. 

42; UU. S:—Union Pac. RR. , Co. ox. 
Wyler, 158 Us S: 285,515) SCes7i, 739 
L. ed. 983; Lucchetti v. Philadel- 
phia, ete: Re Co., 233 Fed..137;. Bos- 
ton, ete., R. Co. v. Hurd, 108 Fed. 116, 
47 CCA 615, 56 LRA 193. 

Ga.—Central of Georgia R. Cos v. 
Jones, 152 Ga. 92,108 SE 618; 
Charleston, ete., R. Co. v. Miller, 113 
Ga. 15, 38 SE 338; Baldwin v. West- 
ern Union Tel. Co., 93 Ga. 692, 21 SE 
212, 44 AmSR 194; Bolton v. Georgia 
Pac. RR. Cos 83. Ga. 659; 10 SH) 3523 
Exposition Cotton Mills v. Western, 
ete, R.1Co., 83 Ga.) 441, (10, SH. 113; 
Parmelee v. Savannah, etc., R. Co., 
78 Ga. 239, 2 SI 686; Yesbik v. Cen- 
tral of Georgia R. Co., 19 Ga. A. 252, 
91 SE 274 [certiorari granted 146 Ga. 
620, 91 SE 873, and aff 146 Ga. 769, 
92 SE 527]; Hartwell R. Co. v. Kidd, 
10 Ga. A. 771, 74 SE 310. 

Kan.—Kansas City v. Hart, 60 Kan. 
684, 57 P 938. 

Me.—Frost v. C. W. Cone Taxi, etc., 
Co., 126 Me. 409, 139 A 227; Sawyer 
v. Perry, 88 Me. 42, 33 A 660. But see 
Brewer v. East Machias, 27 Me. 489 
(where an amendment in an action 
against a town for supplies furnished 
to individuals was permitted, setting 
out the facts which would render de- 
fendant liable to pay the expenses in- 
curred for the support of the individ- 
uals as paupers under a statute). 

Mass.—Peterson v. Waltham, 150 
Mass. 564, 23 NE 236. 

Mich.—Fournier v. Detroit United 
Re Co:,-157 Mich 589, 122 NW 299); 
Peo. vy. Judges Washtenaw Cir. Ct., 
1 Dougl. 434. 

Mo.—Jones v. Whitney, 136 Mo. A. 
683, 118 SW 1180; Sears v. Missouri 
Mortg.-Loan Co., 56 Mo. A. 122; Mis- 
souri Lumber, etc., Co. v. Zeitinger, 
45 Mo. A. 114; Holliday v. Jackson, 
21 Mo. A. 660. 

Oh.—U. S. v. Collier, 6 Oh. St. 62. 

Pa.—Allen v. Tuscarora Valley R. 
Co., 229 Pa. 97, 78 A 34, 140 AmSR 
714, 30 LRANS 1096; Fairchild v. 
Dunbar Furnace Co., 128 Pa. 485, 18 
A 448, 444. 

Vt.—LaCroix v. Eaton, 99 Vt. 262, 
133A 745. : 

Wash.—State v. Pierce County Su- 
per. Ct., 102 Wash. 215, 172 P 826. 

Ont.—Rose v. Croden, 3 OntL 383, 
1 OntWR 170, 22 CanLTOccNotes 135. 

[a] Actions for treble damages.— 
(1) A statutory action for treble dam- 
ages for trespass cannot be changed 
by amendment into a common-law 
action for trover (Missouri Lumber, 
etc., Co. v. Zeitinger, 45 Mo. A. 114), 
(2) nor can a common-law action for 


[49 C.J.] 521 


allow such amendments at the trial,?® or after trial 


[§ 687] (cc) Change from Common-Law to Statu- 
tory or from Statutory to Common-Law Action.+! 
An amendment shifting from a common-law ground 
to a statutory ground, or conversely, is not usually 
allowed, for the reason that it changes the cause of 
action ;4? nor may a statutory action be amended by 
adding a common-law count, nor a common-law ac- 
tion by adding a statutory count,#* and the fact that 
all matters required to be set out in an action under 
the statute appear’in the common-law declaration 
does not alter the rule.** 
a change in the cause of action is not deemed an ob- 
jection to the allowance of an amendment, such an 
amendment may be made.*> 
original cause of action is in fact based upon a stat- 
ute which is not alleged, an amendment setting up 
such statute may be permitted,*® and a complaint 
defectively stating a statutory cause of action may 
be amended to cure the defect,** and this although it 


On the other hand, where 


Further, where the 


trespass be changed by amendment 
into a statutory action for trespass 
which permits treble damages (Holli- 
day v. Jackson, 21 Mo. A. 660; Fair- 
child v. Dunbar Furnace Co., 128 Pa. 
485. 18 A 443, 444. But see Eklund v. 
B. R. Lewis Lumber Co., 13 Ida. 581, 
92 P 532 [holding that an amendment 
of a common-law action for trespass, 
stating substantially the same cause 
of action claiming triple damages, 
under a statute would not be strick- 
en since the amendment went merely 
to the relief to be granted]; Mitch- 
ell v. Chase, 87 Me. 172, 32 A 867 
[where a declaration in the common- 
law form in an action of trespass for 
injuries received by a dog was held 
amendable by adding an averment 
that the action was brought under 
the statute allowing double damages 
for such injuries, it appearing that 
the pleader had originally intended to 


Moe an action under the stat- 
ute]). 
{b] Filing an amended petition by 


consent does not alter the operation 
of the rule as such consent covers 
only the right to file the amendment, 
but does not waive defenses thereto 
when filed. Union Pac. R. Co. v. Wy- 
Ler, OLS! Wee Sin28b; LSM Sets ities 9 eke 
ed. 988. 4 

43. Montague v. Chattanooga, etc., 
R. Co., 94 Ga. 668, 21 SE 846; Bald- 
win v. Western Union Tel. Co., 93 
Ga. 692, 21 SE 212, 44 AmSR 194; 
Parmelee v. Savannah, etc, R. Co., 
78 Ga. 239, 2 SE 686; Mason v. Waite, 
1 Pick. (Mass.) 452; Melvin v. Smith, 
12 N. H. 462. 

44. Union Pac. R. Co. v. Wyler, 158 
U. S. 285, 15 SCt 877, 39 L. ed. 983; 
Bolton v. Georgia Pac. R. Co., 83 Ga. 
659, 10 SE 352. 

45. Deyo v. Morss, 144 N. Y. 216, 
39 NE 81 [rev 74 Hun 224, 26 NYS 
305, and overr in effect Daguerre vy. 
Orser, 3 AbbPr (N. Y.) 86]; Mulli- 
san Ven Hrie ke Coy, 99 SA pia Diy eeoo) 
91 NYS 60; Kerwin v. Albrecht, 155 
Wis. 599, 145 NW 205. But see New- 
ton v. Allis, 12 Wis. 378 (if plaintiff 
desires to proceed under the statute 
he should commence for that pur- 
pose). 

46. Frost v. C. W. Cone Taxi, etc., 
Co., 126 Me. 409, .139 A’ 227; Mitchell 
v. Chase, 87 Me. 172, 32 A 867; Mon- 
tague v. Missouri, ete., Interurban R. 
Co., 289 Mo. 288, 233 SW 189; Lustig 
v. New York, etc., R. Co., 65 Hun 547%, 
20 NYS 477; Louisville, ete, R. Co. 
on gees 113 Oh. St. 546, 149 NE 

Actions for death by wrongful act 
see Death § 157. 

47. U. S.—vVictor American Fuel 
Co. v. Tomljanovich, 232 Fed. 662, 
146 CCA 588 [aff 227 Fed. 951, 230 
Fed. 467]. 

Ala.—Louisville, BR. Co. (Ve 


etc., 
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also pleads facts constituting a cause of action at 
common law.*® It has also been held that a pleading 
alleging that a transaction is invalid because in vio- 
lation of a statute may be amended by setting up 
other grounds of invalidity,*® and that, where the 
same transaction is adhered to, an allegation of statu- 
tory negligence may be introduced by amendment in 
an action alleging common-law negligence,°® and 
vice versa.®+ 

[§ 688] (dd) Change from One Statute to An- 
other. Under the rule that an amendment cannot be 
permitted which changes the cause of action,°®? it is 
ordinarily held that an action based upon one statute 
cannot be changed by amendment so as to rest upon 
another statute,°? however, where the grounds are 
essentially the same, an action brought under one sec- 
tion of a statute may be altered so as to bring it un- 
der another section.*+ Further it has been held that, 


where the action is based upon an injury occurring 


in a foreign state, an amendment curing an omission 
to plead the statute of such state does not amount 
to a change from one statute to another,®® nor does 
an amendment abandoning a claim for damages based 
upon the statute of the forum where the original com- 
plaint claims both under the statute of the place of 
the injury and the statute of the forum.*® 

[§ 689] (ee) Change from Domestic to Foreign 
Law or Vice Versa.°? An amendment basing the ac- 
tion upon the law of a foreign state instead of upon 
the law of the forum does not necessarily state a new 
Woods, 105 Ala. 561, 17 S 41. 56. Texas, etc., 


PLEADING 


R. Co. v. Gross, 60 
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cause of action.58 

[§ 690] (ff) Change from State to Federal Law or 
Vice Versa. An amendment relying upon a federal 
instead of a state law,®® or upon a state instead of.a 
federal law,®° it has been held, may be permitted 
where the identity of the transaction is adhered to, 
although technically such a change may be said to 
introduce a new cause of action.®! There is, how- 
ever, some authority to the contrary.°? A new cause 
of action is not stated by an amendment making it 
clear whether a state or federal law is relied on,** 
nor by an amendment making it more clear that the 
federal law is relied on where the original complaint 
obviously intended to state a cause of action under 
that law.*4 

[§ 691] (gg) Change from One Form of Action 
upon Contract to Another.®> xcept in jurisdictions 
where it is held that no amendments are permissible 
which change the form of the action,®® it is very gen- 
erally held that, so long as the cause of action itself 
is not changed, it is permissible to change by amend- 
ment the form of action in an action ex contractu to 
a different form of action ex contractu.®7 Assumpsit 
may be changed to covenant®® or debt,®® or the form 
of action may be changed from covenant to assump- 
sit,’° or from debt to covenant.7t So an action begun 
in assumpsit may be changed to account.72 These 
amendments are permissible at any stage of the pro- 
ceedings.’*° They may be allowed before trial,’# 
after the evidence is closed,?®> or even after ver- 
D. C.—Magruder v. Belt, 7 App’ 


Mass.—Berube v. Horton, 199 Mass. 
421, 85 NE 474; Daley v. Boston, etc., 
R. Co., 147 Mass. 101, 16 NE 690. 

Mo.—Montague vy. Missouri, etc., 
Interurban R. Co., 289 Mo. 288, 233 
SW 189. 

Okl.—Kuchler v. Weaver, 23 Okl. 
420, 100 P 915, 18 AnnCas 462. 


Compare Illinois Trust, etc., Bank 


v. La Touche, 101 Ill. A. 341; (where | 


a declaration containing the common 
counts was amended by the filing of 
an additional count for money had 
and received, setting out specially a 
cause of action based upon a statute 
allowing a recovery for money lost 
at gambling under the common counts 
as for money had_ and received). 

48. Kuchler v. Weaver, 23 Okl. 420, 
100 P 915, 18 AnnCas 462. 

49. Carrie v. Cloverdale Banking, 
ete:, Co., 90 Cal. 84, 27. P 58. 

50. Hanson v. Springfield Tract. 
Co., (Mo.) 226 SW 1; Wade v. City, 
CLG ht. COs, SOrOre LL, 439 HEY 85; 

51. Hudson vy. Southwest Missouri 
R. Co., 173 Mo. A. 611, 159 SW 9. 

52. See supra § 671. 

53. Jll.—Elaborated Ready Roof- 
ing Co. v, Chicago, etc., R. Co., 222 
TVA TAG LSA, 

Me.—Anderson v. Wetter, 103 Me. 
257, 69 A 105, 15 LRANS 1003; Farm- 
er v. Portland, 63 Me. 46; Milliken v. 
Whitehouse, 49 Me, 527. 

Minn.—Smith v. Prior, 
ge 59 NW 1016. 

Y.—Rowell v. Janvrin, 69 Hun 
305, "23 NYS 481 [app dism 1388 N. Y. 
656 mem, 34 NE 514 mem]. 

Tenn.—St. DMonuis,. ete.” RiaCo. Vv; 
Leazer, 119 Tenn. 1, 107 SW 684. 

Compare Schneider v. American 
Bridge Co., 31 App. (D. C.) 420 (where 
the court was held not to have abused 
its discretion in refusing an amend- 
ment). 

54. Louisville, ete., R. Co. v. Rob- 
inson, 141 Ala. 325, 37 S 431; Gray v. 
Hyverett, 163 Mass. 77, 39. NE 774; 
Hockfield v. Southern R. Co., 150 N. 
C. 419, 64 SE 181, 134 AmSR 945. 

55. Frost v. C. W. Cone Taxi, etc., 
Co., 126 Me. 409, 139 A 227; Mon- 
tague v. Missouri, ete., Interurban R. 
Co., 289 Mo. 288, 233 Sw 189. 


58 Minn. 


Tex. Civ. A. 621, 128 SW 1173 [aff |-303. 


Fy eth S. 417, 31 SCt 586, 55 Li. ed. 

57. Change from one statute to an- 
other see supra § 688. 

58. Reilly v. Antonio Pepe Co., 
108 Conn. 436, 143 A 568; Montague 
v. Missouri, ete., Interurban R. Co., 
289 Mo. 288, 283 SW 189. 

59. Central of Georgia R. Co. v. 
Jones, 152 Ga. 92, 108 SE 618; Gaines- 
ville Midland TE SOLON Nie Vandiver, 141 
Ga. 350, 80 SE 997; Koennecke v. 
Seaboard Air Line R. Cos LOLis. Cs 
86, 85 SH 374 [aff 239 U. S. 352, 36 
SCt 126, 60 L. ed. 324]. 

60. Blount v. Kansas City South- 


ern Re Cow 5 FS (2d) 96.75, Midland 
Valley R. Co. v. Ennis, 109 Ark. 206, 
159 SW 214; Sullivan v. St. Louis- 


San Francisco R. Co., (Mo.) 12 SW 


ING2Z0) , Aiea ou Ska ve ee helps.. Wl Oki: 
1 1505 175) 1.756. 
| 61. Koennecke vy. Seaboard Air 


Line R. Co., 101 S. C. 86, .85 SH. 374 
fart: 239750 Sx 3627136) SCr 26560) I 
etc,, 


ed. 324]. 

62. Findley v. Coal, IRI CKO 
76 W. Va. 747, 87 SH 198 

63. Vickery v. New London North- 
ern R. Co., 87 Conn. 634, 89 A: 277. 


64. Lucchetti v. Philadelphia, etc., 
Ri Conese Medsalore 
65. Change in form of debt or ob- 


ligation see supra § 680. 

66. Restriction against change of 
form generally see supra § 685. 

67. J. R. Raible Co. v. City Bank, 
ete: ICowae Alan AW 68a 125 S Mpage 
Collins v. Barnes, 130 Pa. 356, 18 A 


645; Van Dusen v. Edwards, 3 Pa. 
Coms79" Bank vi MacCalla,: 3” Pa, Co: 
378. See cases infra this note; and 


notes 68—76. 

{a] In Tllinois (1) under a stat- 
ute expressly permitting amendments 
changing the form of action which 
may enable plaintiff to sustain the 
action for the claim for which it was 
intended to be brought (see supra § 
685), (2) an action for money had and 
received may be substituted in an ac- 
tion to recover for labor (De Moss vy. 
Thomas, 118 Ill. A. 467). 

68. Conn.—North yv. 
| Conn. 355. 


Nichols, 39 


Ill.—Monahan v. Fidelity Mut. L. 
Ins. Co., 242 Ill. 488, 90 NE 213, 134 
AmSR 387. 

Md.—De Bebion v. Gola, 64 Md. 262, 
CL BAST BE 

N. H.—Stebbins v. Lancashire Ins. 
Co., 59 N. H. 143 [overr Brown v. 
Leavitt, 52 N. H. 619; Little v. Mor- 
gan, 31 N. H. 499]. 

N. Y.—Alston v. Mechanics’ Mut. 
Ins. Co., 1 HowPr 81. 

69. North v. Nichols, 39 Conn. 355; 
Magruder v. Belt, 7 App. (D. C.) 303: 
Bishop v. Silver Lake Min. Co., 62 N. 
H. 455; Stebbins v. Lancashire Ins. 
Co,, °59 UN. H-°143) [overr/ Brown) vi 
Leavitt, 52 N. H. 619; Little v. Mor- 
gan, 31 N. H. 499}; Levett v. Kibble- 
white, 6 Taunt. 483, 1 ECL 716, 128 
Reprint 1122; Billing v. Flight, ¢ 
aM 419, 1 ECL 682, 128 Reprint 

ite 

[a] In Alabama, where a statute 
abolishes the distinction existing at 
common law between actions of debt 
and assumpsit, an amendment chang- 
ing from one form to the other is per- 


missible, although unnecessary. 
Knapp v. Kingsbury, 51 Ala. 563. 
[b] If the cause of action is 


changed by an amendment from as- 
sumpsit to debt, it will not be permit- 
ted. Barnes vy. Gibbs, 31 N. J. L. 317, 
86 AmD 210. 

70. Baltimore F, Ins. Co. v. Mc- 
Gowan, 16 Md. 47; U. S. Watch Co. 


v.. Learned, 386 N. J. L. 429; Van 
Dusen vy. Edwards, 3 Pa. Co. 379; 
Banker, Mac@allavce «bam OOu. shen 


Marqueze v. Cresswell, 3 Pa. Co. 378; 
Biddle viyeStuckey, 68> Ba. VConsstie 
Patterson v. Modern Woodmen of 
America, 89 Vt. 305, 95 A 692. 


71. Tyson v. Belmont, 24 F. Cas. 
Be 14,315a. 
2. 


Garrity v. Hamburger Co., 136 
Ill. 499, 27 NE. 11. 
73. Stebbins v. 
So. 59 IN: B43: 
74. Van Dusen v. Edwards, 3 Pa. 
So. 379; Bank v. MacCalla, 3 Pa. Co. 
378; Marqueze v. Cresswell, 3 Pa. Co. 


Lancashire Ins. 


378; Biddle v. Stuckey, 3 Pa. Co. 377. 
75. Baltimore F. Ins. Co. v. Me- 
Gowan, 16 Md. 47; Bishop v. Silver 


NN a el 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


if 
; 


§§ 691-693] 


dict,*° in order to conform the pleadings to the proof. 

[§ 692] (hh) Change from One Form of Action in 
Exeept in jurisdictions where 
amendments changing the form of action are not 
permissible,‘? it is held that amendments changing 
the form of action in an action ex delicto to another 
form of action ex delicto are permissible, provided 
the cause of action itself is not changed.*® 
trespass may be changed to case and vice versa,‘’® an 
action for possession to one for conversion,®® an ac- 
tion for malicious prosecution to one for false im- 
prisonment,*+ an action of forcible entry and de- 
tainer to ejectment,®* and trespass may be changed to 
On the other hand it. has 
been held that detinue cannot be converted into 
trover®® nor trover into trespass,*® nor an action be- 
gun by trustee process into an action for malicious 
prosecution where by statute such an action cannot be 
An amendment of this 
character when otherwise regarded as allowable may, 


Tort to Another. 


trover’® or replevin.’* 


begun by trustee process.** 


Lake. Min. Co., 62 N. H. 455. 

76. Thomas v. Hatch, 53 Wis. 296, 
10 NW. 393. 

77. See supra § 685. But see Kelly 
v. Bragg, 76 Me. 207 (where an amend- 
ment to file a new count in the case 
was allowed where the facts were the 
same as in an original declaration in 
‘the form of trespass quare clausum). 

[a] In Maine, in an action by the 
mortgagor against the mortgagee for 
waste, an original declaration in tres- 
pass guare clausum cannot be amend- 
ed to sound in ease to allow recovery 
for waste. Cook v. Curtis, 125 Me. 
114, 131 A 204. 


78. Bruheim v. Stratton, 145 Wis. 
271,- 129° NW (1092. 

79. -Chicago,: ete., R.°Co, ve Stein, 
75 Ill. 41; Gammon vy. Havelock, 40 
Ill. A. 268; Morser v. Glover, 68 N. 
H. 119, 40 A 396; Gage v. Gage, 66 
Weel 282, 29 Al 54380 228 RIAD. 829% 
Chase v. Dodge, 59 N. H. 350; Mer- 
rill v. Perkins, 59 N. H. 343; Has- 


brouck y. Winkler, 48 N. J. L. 431, 6 
A 22; Price v. New Jersey R., etc., 
Co 73t NF Jot. 92293 FLloyd vai Wun- 
derlich, 2 Del. Co. (Pa.) 377. 
80. Craven vy. Russell, 118 N. C. 
564, 24 SE 361. 
Ae Spice v. Steinruck, 14 Oh. St. 
82. Rutherford v. McDonald, 38 
Ind. T. 512; 61.SW 989: 


83. Carrier v. Dellay, 3 HowPr 
GNE OY.) = 1732 

84. Dows v. Green, 3 HowPr (N. 
EON IS Cle 

85. Harris v. Hillman, 26 Ala. 380. 

86. Wilcox v. Sherman, 2 R. I. 540. 

87. Guarino vy. Russo, 215 Mass. 
83, 102 NE 128. 

88. Hasbrouck v. Winkler, 48 N. 
De PRS L1G PAW 220i. 
eae Spice v. Steinruck, 14 Oh. St. 

3. 

90. Merrill v. Perkins, 59 N. H. 
343; Price v. New Jersey R., etc., 


Co., 31 N. J. i229; Carrier v. Dellay, 
38 HowPr (N. Y.) 173; Lloyd v. Wun- 
derlich, 2) Del). Cox (Pa) (301: 

91. Introduction of new cause of 
action barred by statute of limita- 
tions see Limitations of Actions § 
515, ; 
92. Police Jury v. Boissier, 8 Mart. 
IN Simla) ts 21. 

[a] Before trial. Where the orig- 
inal complaint relied on a _ supple- 
mental oral agreement modifying a 
written contract for services in erect- 
ing steel dredge hulls, etc., it was 
not an abuse of the trial court’s dis- 
eretion to allow plaintiff to file an 
amended complaint before the trial 
relying on an implied contract to pay 
a greater sum, the two causes of ac- 
tion not being inconsistent. “McDon- 
ald v. Supple, 96 Or. 486, 190 P 315. 

{[b] Materially different contract. 
—The disability of plaintiff as a wit- 
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Thus 


ness in an action against an admin- 
istratrix on an express parol con- 
tract with the testator would not 
justify an amendment of the com> 
plaint so as to permit a recovery on 
quantum meruit, which would make 
a new and materially different con- 
tract for the parties, which on plain- 
tiff’'s own theory of the case as shown 
by the original complaint was not 
contemplated. Donovan vy. Harriman, 
139 App. Div. 586, 124 NYS 194. 

83. U. S.—Dock Contractor Co. v. 
Eaeeere Falls Power Co., 274 Fed. 
52. 


Cal.—Cox v. McLaughlin, 76. Cal. 
60, 18 P 100, 9 AmSR 164; Mays v. 
Wann, (A.) 274 P 1020; Warder v. 
Hutchison, 69 Cal. A. 291, 231 P 563; 
Wardrobe v. Miller, 53 Cal. A. 370, 
209 P77; Turner v. Bauer, 28 Cal. A. 
311, 152 P 308; Merchants’ Collec- 
tion Agency v. Gopcevic, 23 Cal. A. 
ZG drotin .OOOs 
-Colo.—Idelson vy. Robinson, 27 Colo. 
AS =50% lb 0s P3212; 

Ga.—Bunting v. Hutchinson, 5 Ga. 
A. 194, 63 SE 49. 

Jowa.—Charles G. Lowery Co. v. 
Lamp, 200 Iowa 853, 205 NW 538. 

Kan.—School Dist. No. 2 v. Boyer, 
46 Kan. 54, 26 P 484. 

REN Y.—Flynn v. Westmayer, 4 NYS 

Okl.—Limerick v. Lee, 17 Okl. 165, 
Site BH9e 

Or.—Richardson v. Investment Co., 
124 Or. 569, 264 P 458, 265 P 1117. 

Utah.—Casady v. Casady, 31 Utah 
394, 88 P 32. 

Wis.—Thomas vy. Hateh, 53 Wis. 
296, 10 NW 393. 

[a] For example, a suit on a note 
for the price of fertilizers may be 
amended by adding a count on quan- 
tum valebat, in reference to the same 
subject matter. Bartow Guano Co. v. 
Adair, 29 Ga. A..644, 116 SE 342. 

94. Cal.—Bronge v. Mowat, 29 Cal. 
ASEaSS, LOOmME eoeie 

92 Mo. A. 


pe aq rushes Vv. 
161. 

N. Y.—Ubert v. Schonger, 144 App. 
Div. 696, 129 NYS 545, 

Oh.—Bolsinger v. Halliday, 4 Oh. A. 
sli 22 Oh. Cint Cts NaS 289% ] 

Wyo.—King v. Giblin, 36 Wyo. 448, 
256 P 1035; Finley v. Pew, 28 Wyo. 
342, 205 P 310, 206_P 148. 


95. Johnsonburg Vitrified Brick 
Co. v. Yates; 177, Fed. 339, 101) CGA. 


Aylor, 


553; Peterson v. Kaufman, (Cal. A.) 
279 P 1016; Roper v. Magee, 10 La. 
Ann. 61; Swank v. Barnum, 63 Minn. 


447, 65 NW 722. 

[a] In Georgia (1) while an ac- 
tion upon an open account for goods 
sold and delivered may be amended 
by setting up a special contract in 
writing for the purpose of disclos- 
ing and alleging the facts and cir- 
cumstances under which the sale and 
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it has been held, be made during the trial,** after 
close of the argument,®® or even after verdict.°° 

[§ 693] Gi) Change from Implied to Express or 
from Express to Implied Contract.°! 
adhering to the original transaction but seeking to 
recover upon an implied contract®? or quantum 
meruit,®* instead of upon an express contract, or seek- 
ing to recover upon an express contract instead of 
an implied contract®* or quantum meruit,®® is com- 
monly permitted, and such an amendment is not re- 
garded as introductive of a new cause of action,®® 
or if introductive of such a cause of action as never- 
theless not prejudicial to defendant.®* 
original cause of action is adhered to, a count upon 
a special contract may be substituted for, or added to, 
a declaration containing only the common counts, and 
vice versa,°® or a count upon an implied contract,°? 
or a separate quantum meruit count,! may be added 
to a declaration on an express contract. 
an amendment introducing a count either common or 


An amendment 


Where the 


However, 


delivery of the goods were made (Ala- 
bama Constr. Co. v. Continental Car, 
ete.,, 1Co.e: 131) Gar 3657) 62: SH EEGOS 
Tumlin v. Bass Furnace Co., 93 Ga. 
594, 29 SE 44; Florida, etc., R. Co. 
v. Varnedoe, 81 Ga. 175, 7 SE 129; 
Kennedy v. VWandiver, 55 Ga. 171), 
(2) such a contract cannot be set up 
for the purpose of counting on it as 
a new and independent cause of ac- 
tion (Alabama Constr. Co. v. Con- 
tinental Car, etc., Co., supra; Jones 
Vv. hig ha Bd Ga. tA. 0709;5 21S 
691). : 

96. Bolsinger v. Halliday, 4 Oh. A. 
oll,..222Oh,. Cir: Ct; IN S.28o2 

97. King v. Giblin, 36 Wyo. 448, 
256 P 1035. 

98. Ala.—Twin Tree Lumber Co. v. 
Ensign, 193 Ala. :.113, 69 S525; 
Owensboro Wagon Co. v. Hall, 149 
Ala. 210, 43 S 71; Armour. Packing 
Co. vy. Vietch-Young Produce Co., 39 
S 680; Mahan v. Smitherman, 71 Ala. 


563. 
Mass.—Smith v. Palmer, 6 Cush. 
513; Mixer v. Howarth, 21 Pick. 205, 


32 AmD 256. 
N. J.—Willis v. Fernald, 33 N. J. L. 


Soe Hoboken v. Gear, 27 N. J. Li 
oa C.—Tarrant v. Gittelson, 16 S. C. 
Vt.—Bachop v. Hill, 54 Vt. 507; 


Trescott v. Baker, 29 Vt. 459; 
ner v. Grant, 12 Vt. 456. 

[a] In Georgia (1) while a count 
upon an implied contract may be 
joined on amendment with one on a 
special contract (Gray v. Bass, 42 
Ga. 270; Kraft v. Rowland, 33 Ga. A. 
806, 128 SH 812), (2) a suit on an 
account or a quantum meruit cannot 
be converted by an amendment. into 
a suit upon an express. contract 
(Kraft v. Rowland, supra; Jones v. 
Schacter, 31 Ga. A. 709, 121 SH 691: 
Pittman v. Hodges, 13 Ga. A. 25, 78 
SE 688). (3) Where an action of 
complaint on an open account was 
instituted, it was competent for plain- 
tiff to amend by adding a count al- 
leging that defendant was indebted 
to him for money paid to such de- 
fendant under a parol contract for 
the purchase of certain property, 
from the possession of which he had 
been ejected under paramount title, 
that the contract was consequently 
rescinded, and therefore he was en- 
titled to recover the amount paid as 


Skin- 


aE gPe eid McDonald v. Beall, 52 Ga. 
99. Tucker v. Virginia’ City, 4 
Nev. 20. 


sf a Enyart v. Orr, 78 Colo. 6, 238 

[a] Applications of rule.—Where 
a plaintiff declares on indebitatus as- 
sumpsit for goods sold and delivered, 
he may amend by adding a count on 
@ quantum meruit. Rodrigue v. 
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special may be refused if it is held to present a new 
cause of action,” and, according to some authorities, 
however, an amendment changing from an express to 
an implied contract cannot be permitted.* A change 
merely going to a statement of the correct measure of 
damages will not be regarded as changing the cause of 
action from one upon an express contract to one upon 
An amendment which simply 
causes a complaint to state clearly a cause of action 
for money had and received may be permitted in an 
action to recover payments upon the contract in an 
action for damages for breach thereof.® And in ease 
the original declaration for work and labor implies, 
although it does not expressly allege, a special con- 
tract, an amendment at the trial setting up such con- 
tract is properly allowed, although probably not nec- 


quantum meruit.* 


essary.® 


Time. Even though it may be proper to permit an 
amendment changing an action upon the express con- 
tract to one on quantum meruit, it is not an abuse of 


Curcier, 15 Serg. & R. (Pa.) 81. 

2. Semple v. Glenn, 91 Ala. 245, 
6 S 46,9 S 265, 24 AmSR 894; Mahon 
v. Smitherman, 71 Ala. 563; Smart 
v. Tetherly, 58 N. H. 310; Burt v. 
Kinne, 47 N. H. 361; Wood v. Fol- 
som, 42 N. H. 70; Hall v. Dodge, 38 
N. H. 346; Thompson v. Phelan, 22 
N. H. 839; French v. Gerrish, 22 N. 
H. 97; Melvin v. Smith, 12 N. H. 462; 
Goddard v. Perkins, 9 N. H. 488; 
Diehl v. McGlue, 2 Rawle (Pa.) 337. 

8. Mineral Belt Bank v. Elking 
Lead, etc., Co., 173 Mo. A. 634, 158 
SW 1066. But see Stone v. St. Louis 
Union Trust Co., 150 Mo. A. 331, 130 
SW 825 (amendment may state im- 
plied contract of same general na- 
ture). 

fa] Thus a petition which counts 
solely on the execution and failure to 
pay a promissory note cannot be so 
amended as to count solely on money 
had and received or money paid for 
the use and benefit of defendant. 
Mineral Belt Bank vy. Elking Lead, 
etc., Co., 173 Mo. A. 634, 158 SW 1066. 

4 Electric City Brick Co. v. Min- 
ter, 38 Ga. A. 583, 144 SE 824; Sauer 
vy. McKees Rocks Borough School 
Dist., 243 Pa. 294, 90 A 150. 

{a] For example (1) where a 
statement or claim declared on an ex- 
press contract partly performed and 
demanded the full contract price, it 
was not error to permit an amend- 
ment claiming only that part of the 
entire compensation represented by 
services rendered. Sauer v. McKees 
Rocks Borough School Dist., 243 Pa. 
294, 90 A 150. (2) An amendment in 
an action for the use of plans in vio- 
lation of a contract alleging damages 
in a Sum as representing the market 
valuation of the plans, whereas the 
original allegation was as to the same 
sum as being “the face value thereof,” 
did not change the action from one 
upon express contract to quantum 
meruit. . Electric City Brick Co. v. 
Minter, 38 Ga. A. 583, 144 SE 824. 
(3) Where a petition set forth a con- 
tract, alleged part performance by 
plaintiff and breach by defendant, 
and demanded judgment for services 
performed by plaintiff, ete., it was 


not error to permit an amendment, al-: 


leging the usual price for such serv- 
ices and praying judgment for rea- 
sonable value thereof. Elwood Oil, 
etc., Co. v. McCoy, 72 Okl. 97, 179 P 2. 
(4) If one agreed to pay the custo- 
mary commission, which was five per 
cent of the amount for which the land 
was sold, the pleading of such con- 
tract in an amended petition did not 
change the cause of action from one 
on express contract, as set forth in 
the original petition, to one on an im- 
plied contract. Ridder v. Simmons, 
(Tex. Civ. A.) 256 SW 320. 
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Vice Versa. 


[§§ 693-694 


discretion to refuse such an amendment after the 
trial,’ or at the trial,* or after argument of defend- 
ant’s motion for a directed verdict,® nor is it an abuse 
of diseretion to refuse to permit an amendment from 
an express warranty to an implied warranty after the 
close of the evidence.?° 

[§ 694] (jj) Change from Contract to Tort and 
In the absence of express statutory per- 
mission, it has been held in some jurisdictions that a 
common-law form of action in tort cannot be changed 
by amendment to one in contract and vice versa.1? 
In other jurisdictions, however, such amendments 
have been permitted?? or have been allowed under 
statutes permitting amendments as to form.** 

Under codes and practice acts abolishing the dis- 
tinetions between the common-law forms of action,** 


im some jurisdictions, nevertheless, it is not permis- 


versa.15 


5. Quigley v. 182 Mo. A. 
196, 168 SW 285. 

6. Kretser v. Cary, 52 Wis. 374, 9 
NW 161. 

7. Jacobson 
662, 93 NW 841. 

8. Jackson v. Blair, (Tex. Civ. A.) 
165 SW 522. 

9. Jacobson v. Tallard, 116 Wis. 
662, 983 NW 841. 

10. Cole v. Branch, 171 Ark. 611, 
285 SW 353. 

11. U. S—Ten Broeck v. Pendle- 
ton, 23° BE. Cas: SNo, 135827, 5 Cranch 
Gy CO. 7464. 


King, 


v. Tallard, 116 Wis. 


Ala.—Harris v. Hillman, 26 Ala. 
380. 
Hawaii.—Kupukaa vy. Gray, 25 


Hawaii 189. 

Me.—F landers v. Cobb, 88 Me. 488, 
34 A 277, 51 AmSR 410 [dist Rand v. 
Webber, 64 Me. 191]. 

Mich.—Arnold v. White, 153 Mich. 
607, 117 NW 164; Peo. v. Wayne 
County Cir. Judge, 13 Mich. 206. But 
see Denton v. Booth, 202 Mich. 215, 
168 NW 491, 2 ALR 114 (where it 
was held that the court could, under 
Comp. L. [1915] § 12478, permitting 
amendments to pleadings in the in- 
terest of justice, regard the action 
as being in tort rather than on con- 
tract). 

R. I—Cramer v. Healey, 48 R. I. 
183, 136 A 763. 

[a] Illustrations.—(1) Debt may 
not be changed to case. Houghton v. 
Stowell, 28 Me. 215. (2) Detinue may 
not be changed to trover. Harris v. 
Hillman, 26 Ala. 380. (3) Deceit may 
not be changed to assumpsit. Cramer 
v. Healey, 48 R. I. 183, 136 A 763. 

12. Kirwan y. Raborg, 1 Harr. & 
J. (Md.) 296. 

13. Joerg v. Atchison, etc., R. Co., 
152 Ill. A. 229; Morse v. Whitcher, 64 
N. H. 591, 15 A 207; Cocheco Aque- 
duct Assoc. v. Boston, ete., R. Co., 62 
N. H. 345; Gould v. Blodgett, 61 N. H. 
115; Elsher v. Hughes, 60 N. H. 469; 
Stebbins v. Lancashire Ins. Co., 59 
N. H. 143 [overr Brown v. Leavitt, 52 
N. H. 619]; Little v. Morgan, 31 N. 
H. 499 [expl Page v. Jewett, 46 N. 
H. 441]. 

[a] Changes that may be made.— 
(1) Case to assumpsit. May v. Dis- 
conto Gesellschaft, 211 Ill. 310, 71 


NE 1001; Fellows v. Judge, 72 N. H. 
466, 57 A 653.. (2) Assumpsit to case. 
Citizens’ Gas-Light, etce., Co. 


Vv. 
Granger, 118 Ill. 266, 8 NE 770; San- 
born’ v. Boston, ete, ok. Coro. Ne ER 
65, 79 A 642. (3) ASSumpsit to tro- 
ver. Olson v. Olson, 168 Ill. A. 358; 
Welcome v. Labontee, 63 N. H. 124. 

{[b] In Delaware, under the ex- 
press provision of Rev. Code (1852) 
amended to 1893 p 850 c 112 § 15, an 
amendment changing the form of ac- 
tion is permissible, where plaintiff 


sible to change by amendment the nature of an action 
from one ex contractu to one ex delicto or vice 
Such amendments, however, are permissi- 


has mistaken the form of action. best 
suited to his claim. Eby v. Concord 
Heights Co., 27 Del. 481, 90 A 40. 

[c] In Pennsylvania (1) Act May 
10, 1871 (P. L. p 265) provides that 
the courts shall have the power to 
permit an amendment or change in 
the form of action if it shall be nec- 
essary for a proper decision of the 
cause upon its merits. Smith v. Bel- 
lows, 77 Pa. 441; Harding v. Lee, 12 
Pa. Dist. 49, 26 Pa. Co. 210; Donovan 
Ve Moley;o 5 Par “Dist; ' 94)? 117 ease 
112. (2) Before the statute was en- 
acted the rule was otherwise. Mc- 
Nair v. Compton, 35 Pa. 23. 

14. See Actions § 128. 

15. U. S.—Haas v. Hamburg- 
Bremen F. Ins. Co., 181 Fed. 916, 104 
CCA 354; Inman y. Seaboard Air 
Line R. Co., 159 Fed. 960. 

Ark.—McDonald v. Hill, 132 Ark. 
368, 201 SW 509. 
pire elas v. Wheeler, 6 Colo. 

Ga.—Lamb v. Howard, 145 Ga. 847, 
90 SE 63; Hutchens vy. Seaboard Air- 
ines Ray Cow 144. Gas sion si Sheese 
Barrett v. Mason, 143 Ga. 464, 85 SBE 
340; Ford v. Fargason, 120 Ga. 708, 
48 NE 180; Gilleland v. Louisville, 
ete, HR, Co., Ml SkGa.e Teo tesieesS mesaGe 
Croghan v. New York Underwriters’ 
Agency, 53 Ga. 109; Williams v. Hol- 
lis, 19 Ga. 313; Grovey-White Mer- 
cantile Co. v. Ausburn, 25 Ga. A. 780, 
104 SE 927; Hartley v. Folds, 24 Ga. 
456, 101 SE 130; Dunn vy. Fairbanks- 
Morse Co., 19 Ga. A. 548, 91 SEH 1005; 
McKenzie v. Miller, 6 Ga. A. 828, 65 
SE 1071. 

Ind.—Falkner v. Iams, 5 Ind. 200. 

Ind. T.—Crawford v. Alexander, 5 
Indl ES WEL 82 SW Ore 

La.—Wood v.:Foster, 3 La. 338. 

[a] Tlustrations.—(1) An action 
sounding in deceit cannot be changed 
to one sounding in assumpsit. Houze 
v. Blackwell, 20 Ga. A. 438, 98 SE 16. 
(2) A complaint to enforce an ex- 
press trust, being ex contractu, can- 
not be amended to state a cause of ac- 
tion ex delicto by setting up a con- 
structive trust. Webber v. Phister, 
TO) COlOM 9; LITE TE: 

[b] Where defendant sets up a 
discharge in bankruptcy, in an action 
upon an open account, plaintiff may 
amend his petition by alleging fraud- 
ulent representations. Levy v. M. C. 
Kiser "Cov oh) Gay Avidal 3s Mae 0 Sit sae 

[c] Where there is doubt whether 
the action is in tort or on contract, 
and a special demurrer to the petition 
is sustained therefor, plaintiff may 
amend his petition clearly to show 
why he is suing for a tort, or for a 
breach of contract. Vandalsem v. 
Caldwell, 33 Ga. A. 88, 125 SE 716. 

[d] Statement of two causes of 
action.— Where two causes of action 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 694-695] 


ble in other jurisdictions, where the facts or claims 
in the amended pleading are substantially the same as 
those in the original.*® If the change in the form or 
the nature of the action amounts to the setting up of 
a new cause of action,!’ or is inconsistent with the 
original claim,*’ it will not be allowed. Under a stat- 
ute allowing amendments to permit an action to be 
maintained for the cause for which it was originally 
brought,'® the allowance of an amendment changing 
the nature of the action from contract to tort or from 
tort to contract is within the discretion of the court.?° 

Addition of counts. It is permissible to amend a 
complaint or declaration in contract by adding a 
count in tort, or vice versa, where the amended and 
original complaints or declarations depend on the 
same facts or transaction.2! If the proposed count 
is not of a form of action which can be properly 
joined with that in the original declaration, the 
amendment will not be allowed.??, The allowance or 
refusal of these amendments is a matter which lies 
within the reasonable discretion of the court.22 At 
common law, however, it is not permissible to amend 
a complaint or declaration in tort by the addition 
of a count in contract, or vice versa, and this rule 


are stated, plaintiff may elect to pro-| A. 553; 


ceed either in tort or on contract, and 
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Buerstetta v. Tecumseh Nat. 
Bank, 57 Nebr. 504, 77 NW 1094; Gil- 


[49 C.J.] 525 


prevails in many jurisdictions.?4 

Time for amendment. Amendments of the char- 
acter under consideration, when regarded as allow- 
able, may be had at any stage of the proceedings.7® 
They may be permitted even after verdict where the 
verdict could not have been affected by the amend- 
ment if it had been made before trial.2® In other 
jurisdictions they may be permitted at any time be- 
fore the verdict,?7 but not after.*® In jurisdictions 
where it is permissible to set up a new cause of 
action by amendment,?° it would seem that an amend- 
ment changing the form of action from contract to 
tort and vice versa would be permissible, if applica- 
tion were made within the time prescribed by stat- 
ute, whether it sets up a new cause of action or not, 
and it has been held under the statutes of one state 
that such an amendment is permissible before,*° but 
not during or after, trial.*1 

Determination of character of amendment. The 
general rules as to the classification of the different 
forms of action*? are applicable in determining what 
constitutes a change from an action ex contractu to 
ex delicto and vice versa.?? 

{[§ 695] mm. Nature of, or Prayer for, Relief. At 


Cos, 11975 Gal “739547 (SEs soe 
Richmond, etc., R. Co., 


Cox v. 
87 Ga. 747, 13 


amend his petition to conform to the] let v. Pullman Co., 10 OhNPNS 615.| SE 827; Mitchell v. Georgia R. Co., 
eause of action he has chosen. Dei- 18. People’s Nat. Bank v. Russel, | 68 Ga. 644; Green v. Jackson, 66 Ga. 
bert v. McWhorter, 34 Ga. A. 803, 132 | 196 Iowa 401, 194 NW 247. 250; Matthews v. Woolfolk, 51 Ga. 
SE 110. 19. See statutory provisions. 618; Carpenter v. Gookin, 2 Vt. 495, 
16. Iowa.—Hunt v. Hoover, 24 20. Mantalbano v. Goldman, 250] 21 AmD 566. 
Iowa 231. Mass. 268, 145 NE 459; Loomis v. 25. Morse vy. Whitcher, 64 N. H. 
Kan.—Culp v. Steere, 47 Kan. 746,| Pease, 234 Mass. 101, 125 NE 177;1|591, 15 A 207; New York, etc.,) Co. v. 
28 P 987; Bogle v. Gordon, 39 Kan.| Foster v. Connecticut River Trans- |New York Cent. R. Co., 267 Pa. 64, 
34 LIER, 85. mission Co., 223 Mass. 528, 112 NE/110 A 286. 


Mo.—Robertson v. Springfield, etc., | 226. 
R. Go.,_ 21 Mo. A. 633: 

Nebr.—Shoemaker v. Commercial 
sues Spd Co., 72 Nebr. 650, 101 


NW 3 

Or. Se etut v. Fletcher, 95 Or. 308, 
187 P 854. 

Tex.—Gulf, etc., R. Co. v. Richards, 
11 Tex. Civ. A. 95, 32 SW 96. 

[a] In California (1) it was for- 
merly held that no amendment which 
changed the nature of the action was 


permissible. Hackett-v. State Bank, 
57 Cal. 335; Ramirez v. Murray, 5 
Cal. 222. (2) But such amendments 


are now permissible where they do 
not materially change the cause of 
action. St. Clair v. San Francisco, 
Eten. Con, 142) Cals 647.) 16) Pr 485% 
Schaad v. Barceloux, 42 Cal. A. 331, 
Sosa i Os 

[b] In Wisconsin (1) the common- 
law rule that a complaint sounding 
in contract could not be amended so 
as to recover in tort, or vice versa, 
formerly prevailed. Gates v. Paul, 
117 Wis. 170, 94 NW 55 (where the 
matter is discussed very fully); Post 
v. Campbell, 110 Wis. 378, 85 NW 
1032; Hollehan v. Roughan, 62 Wis. 
64, 22 NW 163; Kewaunee County v. 
Decker, 34 Wis. 378: (2) But St. 
(1921) § 2669a expressly changes the 
common-law rule and such amend- 

ments are now allowed. Wulfers v. 
E. W. Clark Motor Co., 177 Wis. 497, 
188 NW 652. 

[c] Substantial change.—W here 
plaintiff files an amended ‘petition ex 
contractu for the same wrongs as 
were alleged in the original petition 
in tort, but declares upon the statu- 
tory bond in each cause given by de- 
fendant to indemnify plaintiff, such 
amended petition does not materially 
change the claims of plaintiff, and is 
not a departure. Hodges v. Alexan- 
der, 94 Okl. 122, 220 P 927. 

{d] If the action is based on an 
illegal contract, no amendment is per- 
missible which changes the action to 
one in tort. Murphy v. Higdon, 6 
Ky. Op. 39. 

17. Lumpkin v. Collier, 69 Mo. 170; 
Meyer v. Glick, (Mo. A.) 295 SW 844; 
Drake v. St. Louis, etc., R. Co., 35 Mo. 


26. Elsher v. Hughes, 60 N. H. 
21. Nave v. Powell, 62 Ind. A. 274, | 469. 
110 NE 1016, 1019 [cit Cyc]; Holmes 27. Hinchliffe v. Wenig Teaming 
v. Carraher, 251 Mass. 536, 146 NE/Co., 194 Ill. A. 627 [aft 274 Tas 
900; Folsom v. Cornell, 150 Mass. 115, |113 NE 707]. 
22 NE’ 705; Peaslee v. Dudley, 63 N. 28. Cole v. Thompson, 134 Iowa 
He 220. : 685, 112 NW 178. But see Matthys v. 
[a] In Alabama (1) a complaint Donelson, 179 Iowa 1111, 160 NW 944 


in contract may be amended by the 
addition of a count in tort, or vice 
versa, under Code (1923) § 9513, 
where the subject matter of the 
amended complaint is the same as 
in the original complaint. Crawford 
v. Mills, 202 Ala. 62, 79 S 456; Nash- 
ville, ete., R. Co. v. Abramson-Boone 
Produce Co., 199 Ala. 271, 74 S 350; 
Central of Georgia R. Co. v. Malone, 
165 Ala. 432, 51 S 730; Smith v. Gay, 
21 Ala. A. 130, 106 S 214; Broadus 
v. Lindsey, 17 Ala. A. 342, 84 S 776; 
Louisville, etc., R. Co. v. Laney, 14 
Ala. A. 287, 69° S 993. (2) Formerly 
such amendments were not permis- 
sible. Southern R. Co. v. W. T. Ad- 
ams Mach. Co., 165 Ala. 436, 51 S 
779; Holland v. Southern Express 
Co., 114 Ala. 128, 21 S 992; Wilson v. 
Stewart, 69 Ala. 302. 

{[b] In Michigan (1) under the 
Judicature Act of 1915, allowing 
joinder of actions, a complaint in 
contract may be amended by the ad- 
dition of a count in tort, or vice ver- 
sa. Holmes v. Borowski, 233 Mich. 
407, 206 NW 374. (2) These amend- 
ments were not permitted prior to 
the act. Doyle v. Pelton, 134 Mich. 
898, 96 NW 483. 

22. Brewster Loud Lumber Co. v. 
General Builders’ Supply Co., 233 
Mich. 633, 208 NW 28. 

[a] For example, a count in as- 
sumpsit cannot be added to replevin. 
Brewster Loud Lumber Co. v. Gener- 
al Builders’ Supply Co., 233 Mich. 
633, 208 NW 28. 


23. Raymond v. Bailey, 98 Conn. 
2Z0dyy AWS WAS 9015. 

24. Nicholls v. Harrison, 18 F. 
Cas. No. 10,229; Scholfield v. Fitz- 


hugh, 21 F. Cas. No. 12,474, 1 Cranch 
C. C. 108; Sharpe v. Columbus Iron 
Works Co., 136 Ga. 4838, 71 SE 787; 
Ford v. Fargason, 120 Ga. 708, 48 SE 
180; Gilleland v. Louisville, etc., R. 


(where, under Code § 3760, as to 
amendments to cure defects, the peti- 
tion not clearly showing it was on 
contract and not for tort, an amend- 
ment was properly allowed on mo- 
tion for new trial by adding the 


words “in violation of said con- 
tract’). 

29. See supra § 671. 

30. EHig‘thmie v. Taylor, 39 Hun 


366 [app dism 105 N. Y. 680 mem, 13 
NE 931 mem]; Hopf v. U. S. Baking 
Co., 21 NYS 589 

31. Neudecker v. Kohlberg, 81 N. 
Y. 296 (at trial); Smith v. Smith, 4 
App. Div. 227, 38 NYS 551; Mea v. 
Pierce, 63 Hun 400, 18 NYS 293; 
Whitcomb v. Hungerford, 42 Barb. 
Ransom v. Wetmore, 39 
CN. Y.) 104; Lane v. Beam, 
19 Barbs CNY Y.) 51, tAbbPr 653 San- 
ford v. American Dist. Tel. Co., 13 
Misc. 88, 34 NYS 144 [rev 6 Misc. 534, 
27 NYS 142]; Cordusi v. Pianisani, 
164 NYS 560; James v. Cowing, 4 
NYSt 73 [aff 112 N. Y. 486, 20 NE 
369]. But see Kittredge v. Grannis, 
215 App. Div. 491, 214 NYS 25 (where 
a complaint in conversion was amend- 
ed after the opening to the jury to set 
forth an action on implied contract). 

82. See Actions §§ 136, 138. 

33. See cases infra this note. 

{a] Illustrative cases.—(1) A 
complaint based on a contract is not 
changed to one founded in tort mere- 
ly by adding allegations of fraud or 
additional damage. McAffee v. Mul- 
key, 40 Ga. 115; Cavene v. McMichael, 
8 Serg. & R. (Pa.) 441. (2) A com- 
plaint charging that a defendant re- 
ceived goods aS a common carrier 
may be amended so as to charge that 
he received them as a warehouseman, 
and the cause of action will not be 
changed from contract to tort. St. 
Louis, ete:, “Re -Co.-v. Dodd, 59 Ark. 
317, 27 SW 227. But see Peo. v. Kal- 
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least as long as the facts alleged as the basis of recoy- 
ery remain the same, so that a new cause of action 
is not introduced,** a pleading may be amended so as 
to vary,®® enlarge,?® or modify*’ the nature and 
And if relief is prayed 
for which the facts do not warrant, the pleading may 
be amended so as to demand appropriate relief.*° 
The prayer to a complaint may be amended,?? or 
supplied by amendment. when omitted,*® to a like 


extent of the relief sought. 
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amended. 


manner and to like extent as the complaint may be 


amazoo Cir. Judge, 35 Mich. 227 
(where it was held that a complaint 
charging defendant as a common car- 
rier for the destruction of goods 
could not be amended so as to charge 
it for negligence as a warehouseman, 
after the cause of action had become 
barred by the statute of limitations). 
(3) Nor does striking out unneces- 
sary allegations of fraud from a com- 
plaint in a contract action change 
the cause of action. Hitchcock v. 
Baere, 17 Hun (N. Y.) 604; Ovenshire 
v.' Forth, 192 NYS 760. (4) Where, 
in an action in tort, the counts are 
amended by adding after the wrong 
complained of the words “in breach of 
defendant’s contract with the plain- 
tiff,’ a change of the counts in as- 
sumpsit is effected. Alabama Great 
Southern R. Co. v. Norris, 167 Ala. 
311, 314, 52 S 891. (5) Where the ac- 
tion is brought to recover the statu- 
tory penalties prescribed for over- 
charging transportation rates, and 
because of the repeal of the statute 
it does not lie, an amendment seek- 
ing only to recover for the illegal ex- 
cess ‘“‘wrongfully and fraudulently” 
exacted does not change the action 
from ex delicto to ex  contractu. 
Smith v. Chicago, etc., R. Co., 49 Wis. 
443, 5 NW 240. 

[b] Intention of pleader.—Where 
the original complaint clearly indi- 
cates that the intention of the pleader 
is to waive the tort and sue on the 
contract, an amendment expressly 
waiving the tort is not a substitution 
of a new cause of action. Armfield 


Co. v. Saleeby, 178 N. C. 298, 100 SE 
611. 

34. See supra §§ 671-684. 

85. Cal—kKent v. Williams, 146 


Cal. 3, 79 P 527; Ford v. Ford, 44 Cal. 
A. 415, 186 P 164; Annesley v. Vic- 
turino, 30 Cal. A. 420, 158 P 507. 

Colo.—Waterbury v. Fisher, 5 Colo. 
A. 362, 38 P 846. 

Conn.—Botsford v. Wallace, 72 
Conn. 195, 44 A 10. 

Ga.—Kerlin v. Young, 159 Ga, 95, 
125 SE 204; Jenkins v. Lane, 154 Ga. 
454, 115 SE 126; Wimberly v. Ross, 
152 Ga. 258, 109 SE 500; Pickens v. 
Jackson, 152 Ga. 100, 108 SE 536; 
Baccus v. Crow, 150 Ga. 141, 103 SE 
228; Walker v. Berger, 148 Ga. 326, 
96 SE 627; Hendricks v. Allen, 134 
Ga. 551, 68 SE 298; porogn v. Downs, 
118 Ga. 544, 45 SE 43 

Ind.—Luckett  v. 
Ind. 484, 124 NE 675; Cohoon y. Fish: 
er, 146 Ind. 583, 44 NE 664, 45 
787, 36 LRA 193. 

Iowa. Hogueland v. Arts, 113 Io- 
wa 634, 85 NW 818. 

La. —Christina v. Cusimano, 129 La. 
873, 57 S 157; King v. Wartelle, 14 
La. Ann. 740; Turner v. Healy, 13 La, 
Ann. 498; Castille v. Dumartrait, 5 
Mart. N. S. 69. , 

Mo.—Aposteles v. Vasil, (A.) 269 
Sw 951. 

Mont.—State Nat. Bank v. Bing- 
ham, 83 Mont. 21, 269 P 162. 

N. J.—Steen v. Steen, 68 N. J. Eq. 
ae 59 A 675. 

C.—Parker v. Mecklenburg Real- 
ty, nets Co.,.195 N. C. 644, 148 SE 254; 
Greensboro’ Nat. Bank )v. Carolina 
Milt do. Lis Colpo INS! Cr i200; 74 
SE 579; Harper v. Lenoir, 152 N. C. 
723, 68 SEH 228; Wilson v. Pearson, 
DOZON. C3290, 9 SE 707; Robinson vy. 
een: 67 N. C. 84 

N. D.—Finlayson v. Peterson, TIN. 


ieeimmon a 188 


NE 


D. 45, 89 NW 856. 
Okl.—Gorman-Head Auto Co. v. 
Barrett, 78 Okl. 34, 188 P 1083. 
Tex.—-Farrell v. Gilbert, (Civ. A.) 
245 SW 775. 
Wash.—Johnson v. Rose, 113 Wash. 


Bile Loe. W005 
Wis.—Slater v. Cook, 938 Wis. 104, 
153 Ga. 


67 NW 15. 

26. Ga.—Allen v. Potter, 

24, 111 SE 549; Powers v. Central of 
Georgia R. Co., 148 Ga. 308, 96 SE 
386; Pavloski v. Klassing, 134 Ga. 
704, 68 SE 511; Wells v. Wells, 118 
Ga. 812, 45 SE 669; Wingate v. At- 
lanta; Nat. Bank, 95 Ga. 1; 22 SE 37; 
Hooks v. Booker, 94 Ga. 712, 20 SH 
2; Dinkler v. Baer, 92 Ga. 432, 17 SH 
953; Duyons v. Planters’ Loan, etc., 
cae 86 Ga. 485, 12 SE 882, 12 LRA 
155. 

Iowa.—Roberdee v. Bierkamp, 160 
Iowa 687, 142 NW 217; Hogueland v. 
Arts, 113 Iowa 634, 85 NW 818. 

v. Jackson, 76 Kan. 


Kan.—Deter 
568, 92° P 546. 

Ky.—Palmer v. Smith, 204 Ky.-82, 
263. SWitish Ashford «v. Tipton 53 
SW 268, 21 KyL 866. 

La.—Murdock v. Browder, 5 Mart. 
N. ge Tbs 

Ae 
290. 9 SE 707 
Tex.—Western Union Tel. 


Coe: 


Brown, 62 Tex. 536; Mellhenny . v. 
Lee, 43 Tex. 205; Chapman v. Sneed, 
17 Tex. 428;> Box v. Lawrence, 14 
Tex. 1545. ; 
Wash.—Rodger v. ‘Johnson, 148 


Wash. 675, 270 P 105. 

Wis.—Youngs v. Wegner, 157 Wis. 
489, 146 NW 8038; North Side Loan, 
ELCs SOC. We _Nakielski, 127 Wis. 539, 


For example, a petition on a 
claim on an open account for build- 
ing material may be amended by set- 
ting up a-mechanic’s lien on the prop- 
erty for which the material was fur- 
nished. Lockland Lumber Co. v. Rob- 
inson, 116 Oh. St. 725, 157: NE 376. 
37. Alaska.—Booth v. Hidden In- 
let antes Co., 7 Alaska 473. 
ae pose v. Booker, 94 Ga. 712, 


Ill. et Cin hig AG AGhacwy, ih rabea Miley sYel- 
49 NE 513. 
Oy mae aboot 3 v. Newman, 99 Ind. 
N. H.—Beard v. Henniker, 69 N. H. 
AED 39 A 1016. 
. Y.—F lynn v. Westmayer, 4 NYS 
188; Furniss v. Brown, 8 HowPr 59. 
Tex.—Childress v. Pyron, (Civ. A.) 


285 SW 1100. 
Vt.—Kimball v. Ladd, 42 Vt. 747. 


Wis.—Slater v. Cook, 93 Wis. 104, 
67 NW 15. 

Que.—Black Lake Cons. Asbestos 
Co. v. Slade, 18 Que. Pr. 18. 

38:7 (Cook, i@hicago,, ete.. RB, Co,, 
1D MaLO Wet) el Osu So OueINEVY 9 ucrolanin mala le keel vie 


Dickon, 148 Mo. A. 708, 129 SW 254; 
Bloch v. Koch, 7 Oh. Dec. (Reprint) 
54, 1 CineLBul, 91. 

[a] An amendment to cure an in- 
consistency between the cause of ac- 
tion stated and the prayer for relief 
does not change the cause of action. 
Bick v. Dixon, 148 Mo. A, 7038, 129 
SW 254. : 

39. Hoffman Vv. Pacific Coast 
Constr. iConusiCaliAaZzp al Te Pane, 

[a] Rule applied.—cUnder Code 
Civ. Proc. § 481 subd 3, providing 
that the complaint must contain a 
demand of the judgment to which 


ss +. 
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Time.‘t Amendments to the prayer for relief have 
been permitted before trial,4? at opening of the 
trial,#® during the trial,+# at the close of the evi- 
dence,*® after verdict,*® after judgment,*7 and upon 
filing an amended complaint after demurrer.*® 

[§ 696] nn. Changes as to Measure and Amount 
of Damages or Recovery—(aa) In General. 
sion of an amendment as to the amount claimed*® or 


Permis- 


plaintiff supposes himself entitled, a 
prayer for relief is a part of the 
complaint, and a motion to correct 
the prayer for relief is one to amend 
the complaint. McVey v. Security 
Mut. L. Ins. Co., 118 App. Div. 466, 
103 NYS 1056,-39 NYCivProc 255. 

40. Hoffman Vv. Pacific Coast 
Constr. Co..37 Cal. ,Ac02 5. Wiis) Reais 
Fitzpatrick v. Paulding, 131 Ga. eS 
63 SE 213; Cincinnati, etc., R. Co 
Evans, 129 Ky! 152, 110 Sw 844, "33 
Kyl 596; Johnson v. White Moun- 
tain Creamery ASsoe., 168) INS Ely 4373 
86 A 13, 73 AmSR 610. 

41. Time for amendment of com- 
plaint generally see supra § 659. 

42. Ga—Wells v. Wells, 118 Ga. 
812, 45 SE 669; Jordan v. Downs, 118 
Ga. 544, 45 SE 439; Lyons v. Plant- 
ers’ Loan, ete., Bank, 86 Ga. 485, 12 
SE 882, 12 LRA 155. 

Iowa.—Hogueland v. Arts, 113 Io- 

Cook v. Chicago, 


wa 634, 85 NW 818; 
ete., R.-Co., 75 Ipwa 169, 39 NW 253. 

La.—King v. Wartelle, 14 La. Ann. 
740; Murdock v. Browder, 5 Mart. 
N. SS." 6773) (Castillesv: Dumartraity 5 
Mart. N, S. 69. 

N. C.—Wilson v. Pearson, 102 N. C. 
290, 9 SE 707. 

Tex.—MclIlhenny v. Lee, 43 Tex. 
205; Box v. Lawrence, 14 Tex. 545. 

43. Mitchell v. Chase, 87 Me. 172, 
32 A 867; Noble v. Portsmouth, 67 N. 
H. 183, 30 A 419; Dunham _v. Has- 
tings Pavement Co., 95 App. Div. 360, 
88 NYS 8385; Tassey v. Church, 4 
Watts & S. (Pa.) 141, 39 AmD 65. 

44. Ga.—Jefferson v. Markert, 112 
Ga. 498, 37 SE 758; Hooks v. Booker, 
94 Ga. 712, 20 SH 2; Kennedy v. Van- 
diver, 55 Ga. 171. 

Ill.—Franklin v. Krum, 171 Ill. 378, 
49 NE 513. 


Iowa v. Sylvester, 100 
Iowa 647, 69 NW 1059. 
Nebr. Klosterman Vou. Oleott, 25 


Nebr. 382, 41 NW 250. 
ow Y.—Furniss v. Brown, 8 HowPr 
oJ. 

45. Cal.—Cain v. Cody, 3 Cal. Un- 
rep. Cas. 489, 29 P 778: 

pine: Rettig v. Newman, 99 Ind. 

Mo.—Sprague v. Follett, 90 Mo. 547, 
2 SW 840 

N. Y.—Knapp v. Roche, 37 N. Vis 
Super. 395 [rev on other grounds 62 
N. Y. 614 mem]; Flynn v. Westmay- 
er, 4 NYS 188. 

‘Wis.—Slater v. Cook, 93 Wis. 104, 
67 NW 15. 

46. Frankfurter v. Home Ins. Co., 


10° Misc. 15%, 31 NYS 3¢ “Kimball v. 
Ladd, 42 Vt. 747. 


47. Billingsley v. Dean, 11 Ind. 
331; Hodge v. Sawyer, 34 Wis. 397. 
48 Waterbury v. Fisher, 5 Colo. 


A. 362, 38 P 846; Botsford v. Wal- 
lace, 72 Conn. 195, 44 A.10; Robinson 
v. Willoughby, 67 N. C. 84. 


49. Cal.—Wakeman v. Green, (A.) 
276 P 887. 
Ga.—Hines v. Dunean, 25 Ga. A. 


712, 104 SH 519. 
La 


Benev. Assoc., 4 La. A. (Orleans) 361. 
Minn.—G. L. Bradley Co. v. Little, 
131 Minn. 179, 154 NW 948. 
Nev.—Smith v. Wells’ Estate Co., 
29 Nev. 411, 91 P 315. 
N. Y.—Merchant v. New York L. 
Le yee 4 N. Y. Super. 669, 2 CodeRep 
Pa.—Cramp  v. Central 


Realty 
Corp., 30 Pa. Dist. 462 


——————————————————————————— ee ee Se ae ee ee re ee ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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recoverable,®° or as to the items of damages sought, 
or to aid or cure a defective averment of damages,>? 
or to amplify or elaborate the allegations of dam- 
ages,°® or to state damages with greater detail,°* or 
to state them in a different form,®® or to correct or 
alter the measure of damages,°® or to allege general 
damages specifically instead of special damages,®? 
it is ‘ordinarily regarded as within the sound dis- 
eretion of the trial court, and is not regarded as in- 
troducing a new or changed cause of action.®8 


Tex.—Cleveland v. Tufts, 69 Tex. 
580, 7 SW. 72. 
‘ Wash.—MacGerry v. Rodgers, 144 
Wash. 375, 258 P 314; Schoening v. 
Maple Valley Lumber Co., 61 Wash. 
Sola 38d 4 

W. Va.—Merrill v. Marietta Tor- 
pedo Co., 79 W. Va. 669, 92 SE 112, 
LRA1917F 1043. 

{a] Correction of errors.—Wolff 
v. Hibernia Bank, ete., Co., 161 La. 
348, 108 S 667; Smart v. Valencia, 50 


Nev. 359, 248 P 46; Morin v. Paquet, 
To sOuel (Pres 195; 
[b] Conforming with findings of 


referee.—A claim, if not substantially 
increased, may be amended to corre- 
spond with the findings of a referee. 
Barth v. Walther, 11 N. Y. Super. 228. 
Increasing damages claimed see in- 
fra § 697. 
onecrnd damages claimed see in- 


fra:§ 698 

50. Gainesville v. Robertson, 25 
Gap AWNG632. 103 SE 8533 Bricesave 
Brown, 112 N. Y. 677 mem, 20 NE 


S82 Silv. A. 143. 

51.. Ala.—St. Louis, etec.,.R. Co.-v. 
Douglass, 152 Ala. 197, 44 S 677. 

Ark.—Little Rock Tract., etc., Co. 
v. Miller, 80 Ark. 245,96 SW 9938. 

Ds C.——wrashine ton), be, .6tc., (Corny. 
Scala, 45 App. 484 [aff 244 U.S. 630, 
37 SCt 654, 61 L. ed. 1360]. 

Ga.—Macon v. Milton, 115 Ga. 153, 

> 41 SE 499. 

Kan.—Gregory v. U. S. Fidelity, 

ates Yee 105 Kan. 648, 185 P 35, 1041. 


175 ae 928 193 SW 1037; Duckwall 
v. Brooke, 65 SW 357, 23° KyL 1459. 

La.—Bandue a Domingon, 8 Mart. 
N.S. 434. 

Mo.—Sprague v. Follett, 90 Mo. 
547, 2 SW 840; James v. Kansas City, 
ete., R. Co., 69 Mo. A. 431; Chandler 
Commn. Co. v. Nashville, ete., R. Co., 
64 Mo. A. 144. 

N. Y.—Dunham v. Hastings Pav. 
Co., 95 App. Div. 360, 88 NYS 835; Mc- 
Cready v. Staten Island Wlectric R. 
Co:, 51: App: Div. 338,64 NYS’ 996; 
Barth v. Walther, 11 N. Y. Super. 228. 

Or.—Davis v. Springer, 275 P 600. 

Tex.—Supreme Tent K. M. W. v. 
Cox, 25 Tex. Civ. A. 366, 60 SW 971. 

Va.—Russell Lumber Co. v. Thomp- 
Son, 13 7hiViaz386,,119 SH-11%, 

Que.—Giroux v. Canadian Pac. R. 
iCo:,63.0 Bias Pr yon! 

SPH C.—Tyssowski v. F. H. 
Smith ot 35 App. 403. 

. La—Triggs v. George, 4 La. A. 419. 
ic Y.—Bergmann v. Jones, 94 N. 

51. 

Pa.—Leonard Seed Co. v. Lustig 
Burgerhoff Co., 85 Pa. Super. 381. 

Tex.—Caswell v. McCall, (Civ. A.) 
163 SW 1001. j 

53. U. S.—Washington R., etc., Co. 
v; Seala, 244 U. S. 630, 37 SCt 654, 
an ed. 1360 [aff 45 App. (D. C.) 

Ga.—Central of Georgia R. Co. v. 
Lake, 112’ Ga. 244, 37 SE 365; Gulf 
Refining Co. v. Miller, 29 Ga. A. 71, 
iia Smeal sptranst bbs Ga.o7 27, 108 
SE 28]; Hines v. Evans, 25 Ga. A. 
829, 105 SE 59; Georgian Co. v. Shul- 
man, 12 Ga. A. 483, 77 SE 585. 

Kan.—Macy v. Rosedale, 112 Kan. 
Bi Wh 7s a i 22 

Ky.—Louisville, ER PCOn eave 
Brown, 113 SW 465. 

Mo.—Smith v. Wilson, (A.) 296 SW 
1036; Jackson v. Kansas City R. Co., 
eo 232 SW 752 

Y.—Kyle v. ‘New York, 155 App. 
Div. 401, 139 NYS 1080. 


etc., 
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Soa 


Tex.—Corsicana vy. King, (Civ. A.) 
3 SW (2d) 857. 

54. Postal Tel. Cable Co. v. Likes, 
124 Ill. A. 459 [aff 225 Tll. 249, 80 NE 
136]; Leonard v. Leahy, 169 Mich. 
406, 135 NW 335; International, etc., 
R._ Co. v. Irvine, 64 Tex. 529. 

fa] An amendment specifying 
damages set up in the original plead- 
ing is not introductive of a new cause 
of action. “Little =Rock Tract) ete:; 
Co. v. Miller, 80 Ark. 245, 96 SW 993 

[b] A general claim may, by 
means of an amendment, be stated in 
separate items. Smith v. Connor, 
(Tex. Civ: A.) 4605S WwW 26%. 

55. International Harvester Co. v. 
Lanpher, (Mo. A.) 183 SW 1105. 

56. U. S.—Truckee River Gen. 
Hlectric Co. vy. Benner, 211 Fed. 79, 
127 CCA 508; Dunn v. Mayo Mills, 
134 Fed. 804, 67 CCA 450. 

Ala.—Southern R. Co. v. Dickens, 
153 Ala. 283, 45 S 215. 

Ga.—Gabbett  v. Atlanta, 137 Ga. 
180, 73 SE 372; BHlectric City Brick 
Co. v. Minter, 38 Ga. A. 583, 144 SE 
824; Holston Box, ete., Co. v. Von- 
berg, 34 Ga. A. 298, 129 SE 562 [con- 
forming to answer to cert questions 
160 Ga. 818, 129 SE 92]; Rowland 
COR Wrote Ni NOLL COnea Gannal 107, 
107 SE 602. 

Ill.—McKenna Steel Worlng oe v. 
Harris’ Bros. Co., 228 Ill. A. 363: 

Ky.—South Covington, etc., Co. 
v. Moore, 170 Ky. 760, 186 SW 638. 

Me.—Garmong v. Henderson, 112 
Me. 383, 92 A 322. 

Mo.—Bird v. Fox, (A.) 193 SW 941; 
Wright v. Nickey, (A.) 182 SW 1085. 

N. C.—Pickett v. Atlantic Coast 
Line R. Co., 153 N. C. 148, 69 SE 8. 

N. D.— Pollock Vv. Jordon, 22 N. D. 
132, 132 NW 1000, AnnCasi914A 1264. 

Pa.—Com. Vv. Baxter, 235 Pa. 179) 
84 A 136, 42 LRANS 484: Stewart v. 
Turner, 72 Pa. Super. 235; Aschmann 
v. Banks, 8 Pa. Dist. & Co. 677; Re- 
public Chemical Co. v. Fishel, etc., 
Cop coe Par Dist. i040: 

Tex.—Brownsville v. Crixell, (Civ. 
A.) 275 SW 430; Sullivan v. Ram- 
sey, (Civ..A.) 155 SW 580. 

57. Empire Timber Co. v. Wood- 
bine Timber Co., 183 Fed. 214, 105 
CCA 476 [certiorari den 219 U. S. 589 
mem, 31 SCt 472 mem, 55 L. ed. 348 
mem ]. 

[a] For example, an amendment 
of the petition in a personal injury 
case after the jury had been impan- 
eled and before the evidence was 
heard by striking out a prayer for 
special damages and adding the 
amount so claimed to the sum 
claimed as general damages was 
proper, the facts stated in the two 
petitions being identical. Cotner v. 
St. Louis, ete, R. Co., 220 Mo. 284, 
119 SW 610 


58. See cases supra notes 49-57. 
59. Waltz v. Etnier, 137 Iowa 604, 
115 NW 209; 


Campbell v. Crutcher, 
(Mo. A.) 294 SW 115. 

60. Vincent v. 
nes Life Assoc., 

Win 

[a] Where plaintiff fails to allege 
the value of the services he has per- 
formed, he may correct his mistake 
by an amendment. Cowdery v. Mc- 


Mutual Reserve 
75 Conn. 650, 55 A 


Chesney, 124 Cal. 363, 57 P 221; Dan- 
ley v. Williams, 16 Wis. 581. 

61. Burleigh v. Merrill, 49 N. H. 
35;. Haton v. Case, 17 R. 1. 429, 22 A 


943; Caffarelli v. Bell, (Tex. Civ. A.) 
190 SW 2238; Shires v. Boggess, 72 W. 
Va. 109, 77 SE 542. 
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defective prayer for damages may be aided by amend- 
ment,°® a complaint which contains no so-called ad 
damnum clause may be amended by adding it,°° and 
a claim for damages left blank in the original decla- 
ration may be supplied by amendment,®! except 
where the claim for damages is jurisdictional.°®? 

[§ 697] (bb) Increasing Damages or Recovery 
Claimed. On application seasonably made an orig- 
inal declaration or complaint may be amended so as 
to increase the amount of damages claimed,** or of 


62. Hoit v. Molony, 2 N. H. 322. 
63. U. S.—Gregg v. Gier, 10 F. Cas. 
No. 5,799, 4 McLean 208. 
Ala. — Tennessee, etc., R. Co. v. Dan- 
forth, 112 Ala. 80, 20 S 502. 
Ark.—Brown v. ‘Cribbs, 24 Ark. 248. 
Cal.—Barnes v. Berendes, 139 Cal. 
32, 69 P 491,'72 P 406; French v. Mc- 
Carthy, 125 Cal. 508, 58 P 154; Wells 
v. Law, 4 Cal. Unrep. Cas: 903, 38 P 
j23.7'' Cain va Cody 3) Cal: Unrep. Cas: 
489, 29 P 778; Roach vy. Lactein Food 
Co., 57 Cal. A. 379, 207 P 419. 
Colo.—King v. Milner, 63 Colo. 405, 
sh P 957; Good v. Martin, 1 Colo. 
Ga.—Huger v. Cunningham, 126 Ga. 
684, 56 SE 64; Roberts v. Leak, 108 
Ga. 806, 33 SE 995; Augusta v. Lom- 
bard, 99 Ga. 282, 25 SE 772; Danielly 
v. Cheeves, 94 Ga. 268, 21 SH 524; 
Kennedy v. Vandiver, 55 Ga. 171. 
Ill.—Price v. Marie, 207 Ill. A. 112; 
Morris v. Agnew, 57 Ill. A. 229. 
Ind.—Strong v. State, 75 Ind. 440; 
Harris v. Mercer, 22 Ind. 329. 
Iowa.—Smith v. Sioux City, 119 
Iowa 50, 93 NW 81; McDonald v. Chi- 
ree etc., R. Co., 26 Iowa 124, 95 AmD 


Mich.—Connell v. McNett, 109 Mich. 
329, 67 NW 344. 

Minn.—Guhl v. Warroad Stock, etc., 
Co., 147 Minn. 44, 179 NW 564. 

Buns ma Eee v. Wright, 16 Miss. 

Mo.—Casey v. St. Louis, ete., R. Co., 
146 Mo. A. 614, 124 SW 562. 

Nebr.—Klosterman vy. Olcott, 25 
Nebr. 382, 41. NW 250. 

N. H.—Noble v. Portsmouth, 67 N 
H. 183, 30 A 419. 

N. J.—Ten Eyck v. Delaware, etc., 
Canal.Co. 19 N. J. TE. 

N. Y.—Reed v. New ‘York, ON ING 
620; Thalmessinger v. Pine Ridge 
Coal Co., 201 App. Div. 125, 194 NYS 
59; Dunham v. Hastings Pavement 
Co., 95 App. Div. 360, 88 NYS 835; 
Wilson v. Standard Asphalt Co., 81 
App. Div... 1025 81 NYS) 33) (Clarkrv. 
Brooklyn Heights R. Co., 78 App. Div. 
478, 79 NYS 811, 12 NYAnnCas 333 
[att aN Ys 359, 69 NE 647]; Zim- 
mer v. Third Ave. Hee Co., 36 App. Div. 
265, 55 NYS 308; Klemm v. New York 
Cent., ete., R. Co., 78 Hun 277, 28 NYS 
861; Mahon v. New York, 10 Misc. 
664, 81 NYS 676; Frankfurter v. 
Home Ins. Co., 10 Mise, 57, 31 NYS 3. 
Contra De Betancourt v. Metropoli- 
tan St. R. Co., 60 NYS 987. 

Okl.—Willis v. Cochran, 66 Okl. 257, . 
168 P 658. 

Pa. a etehs i. 
Coy 259 Pa. 61; 102), Ay 2795. 9 Passéey 
v. Church, 4 Watts & S. 141, 39 AmD 
65; Norbeck v. Independent Tel. Co., 
I Part Dist. Gs- 

R. I.—Duckworth v. Ferland, 83 A 


261. 

S. C.—Pickett v. Southern R. Co., 
74 S. C. 236, 54 SE 375; Lockwood 
yv. Charleston Bridge Co., 60 S. C. 492, 
38 SE 112, 629. 

Tex.—International, Cte Ra Comins 
Pape, 73 Tex. 501, 11 SW 526; West- 
ern Union Tel. Co. v. Brown, 62 Tex. 
5380) Reed tiv.) Harnishne ] whexvanlGime 
Majors v. Goodrich, (Civ. A.) 54 SW 
919; Tynberg v. Cohen, (CIV AS) W382 
SW 157 


Wash.—Mitchell  v. 126 
Wash, 232, 217 P 993. 

W. Va.—Clarke v. Ohio River R. 

Co., 39 W.°Va. 732, 20 SE 696. 4 

Tague, 

Tebbs v. Barron, 4 M. & 


Bneg. —Knowlman vy. Bluett, 
G. 844, 43 ECL 436, 184 Reprint 347. 


Barton, 


exch. 1; 
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the recovery sought,®* and such amendments are not 
ordinarily regarded as the statement or introduction 
If an amendment in fact 
states a new cause of action, it is properly refused*® 
in a jurisdiction where such amendments are not 
Allegations of consequential,®® 
emplary,®® or special damages’® may usually be 
added to an original claim by amendment, but if the 
amendment operates as a surprise on the opposite 
party, it should not be permitted." 
Damages accruing after action brought. 
agreement to allow such amendments as are 
necessary will not permit an amendment allowing the 
assessment of damages arising after the date of is- 


of a new cause of action.®° 


permitted.®7 


eral 


suance of the writ.*? 


[§ 698] (cc) Reducing Damages 
An element of the damage or a part of the 
relief demanded may always be reduced or stricken 


Claimed. 


PLEADING 


ex- 
eral. 


trial, 


A gen- 


or Recovery 
referee, allow 


out,** or the claim may be stricken out as to one or 


Newfoundl.—Wall v. New Walrus 
Co., 8 Newfoundl. 499. 
igre ovelior v. Ross, 3 Ont. L. 

[a] Tllustrations.—(1) In an ac- 
tion for overflowing land, the com- 
plaint may be amended so as to claim 
damages for injury to the crops. 
Danielly v. Cheeves, 94 Ga. 263, 21 SE 
524; International, etc., R. Co. v. Pape, 
73 Tex. 501,11 SW 526. (2) Pleadings 
may be amended at the trial so as to 
show that goods are of a value great- 
er than was originally alleged, thus 
increasing the damages. claimed. 
Cain v. Cody, 3 Cal. Unrep. Cas. 489, 
29 P 778; (3) The granting of per- 
mission to ask for additional attor- 
ney’s fees is within the sound discre- 
tion of the trial court. State v. Glass, 
99 Kan. 159, 160 P 1145. 

{[b] Where the jurisdiction fails 
solely through the insufficiency of the 
amount demanded, and the facts 
pleaded would warrant a money re- 
covery in a proper amount, an amend- 
ment merely expanding the amount 
would not change the cause of action. 
Knight v. Quincy, etc., R. Co., 120 Mo. 
ALS l1,96 SW) 716: 

64. Ala.—Lost Creek Coal, etc., Co. 
v. Hendon, 215 Ala. 212, 110 S 308. 

Cal.—Cassinella v. Allen, 168 Cal. 
677, 144 P 746. 

Ga.—Huger v. Cunningham, 126 Ga. 
684, 56 SE 64; Taylor v. Keown, 36 
GavAleosl. heim, 907s Wilson” sve 
Bush, 22 Ga. A. 83, 95 SE 317. 

Iowa.—Jackman v. Herrick, 178 
Iowa 1374, 161 NW_ 97. 3 

Kan.—Charles v. Witt, 88 Kan. 484, 
129 P 140. 

N. Y.—Prager v. New Jersey Fidel- 
ity, ete., Ins, Co.,.245 N; Y. 1, 156 NE 
76, 52 ALR 193. 

Ont.—Chevalier v. Ross, 3 Ont, L. 
219 ele OntwWiy Le. bib 22) Canium 
OccNotes 96 [foll Emery v. Webster, 
9 Can. Exch. 242]. 

Que.—Standard Realties v. L. R. 


Steel°Co;,. 22 Que. Pr. 111. 
65. See cases supra notes 638, 64. 
66. Tolman v. Union Mut. L. Ins. 
Co., 124 Me. 42, 126 A 16. 


67. See supra § 671. 

68. Wells v. Law, 4 Cal. Unrep. 
Cas. 903, 38 P 523; Hoffman v. South- 
ern Pac, Co., (Cala Ac) ©2385 BP i68d. 

69. Eastern Hotel Co. v. Miller, 
(Cal. A.) 281 P 661; Pratt Engineer- 
ing, ete., Co. v. Trotti, 142 Ga. 401, 
83 SH 107; Southern R. Co. v. Jordan, 
129 Ga. 665, 59 SE 802; Edwards v. 
McNair, 29 Ga. A. 237, 114 SE 814 
[transf 152 Ga. 486, 110 SE 280]; 
Kreuger v. Sylvester, 100 Iowa 647, 


69 NW 1059; Mitchell v. Chase, 87 
Me. 172, 32 A 867. 
70. U. S.—White v. Nemours 


Trading Corp., 290 Fed. 250. 
Cal.—Hoffman v. Southern Pac. Co., 
Gi ) 279 P 474. 
nd.—Harris v. Mercer, 22 Ind. 329. 
iich. —Hoyt v. Wayne Cir. Judge, 


117 Mich. 172, 75 NW 295. 
N. Y.—Clemons vy. Davis, 4 Hun 
260, 6 Thomps. & C. 523; Baldwin v. 
New York, etce., Nav. Co., 4 Daly 314. 
Tex.—Coulter v. Gult etc. whauCcos 
Cy A.) 248 SW 788. 

Ont.—Hunter v. Lloyd, 6 Ont. L. 

639; Sheardown vy. Good, 4 OntWN 
768, 23 OntWR_ 949. 
Wien Ld Sen vie Doing sAviewskn Colo | 
App. Div. 29, 67 NYS 1002; Anderson 
v. Rucker, 107 Wash. BOD aos EO, 
186 P 293. See Price v. Marie, 207 
lll. A. 112 (holding that defendant 
was not surprised where statement 
of claim showed the amount due). 

72. Dickie v. Louis, (N. S.) [1928] 
2 DomLR 573. 

Necessity of amendment or Supple: 
mental complaint see Damages § 303. 
eG hee complaint see infra § 


73. Ga.—Causey v. Causey, 106 Ga. 
188, 32 SE 138; Cook v. Daniel, 22 Ga. 
A. 48, 95 SE 376; Georgia Coast, etc., 
R. Co. v. Durrence, 6 Ga. A. 615, 65 
SE 583. 

Ill.—Franklin y. Krum, 171 Ill. 378, 
49 NE 513. 

Ind.—Lake Erie, ete., R. Co. v. Huff- 
MAN pCi LING 9 aN Dao. 
AnnCas1914C 1272; Harvey v. Fergu- 
son, 10 Ind. 393; ‘Brown v. Lewis, 10 
Ind. 232. 

La.—Blakeney  v. 
Wale Aveo Oe 

Me.—-South Thomaston y. 
ship, 95 Me. 201, 49 A 1056; Boyd v. 
Eaton, 44 Me. 51, 69 AmD 83; Wight 
v. Stiles, 29 Me. 164; Bangor Boom 
Corp. v. Whiting, 29 Me. 123; Fogg v. 
Greene, 16 Me. 282. 

Mich.—Arnold vy. 174 
Mich. 147, 140 NW 610. 

A acka _—Carlyon v. Lannan, 4 Nev. 
5 

N. H.—Koutsabelis v. Pappas, 80 

N. H. 67, 114 A 269; Beard v. Hen- 


Easterwood, 3 


Friend- 


Brechtel, 


niker, 69 N. H. 279, 39 A 1016; ‘Whit- 
comb v. Straw, 60 N. H. 117. 
N. Y.—Price v. Brown, .112 N. Y. 


677, 20 NE 281. 


Okl.—Lusk v. Phelps, 71 Okl. 150, 
GOs a Ow 
Tex.—American Nat. Ins. Co. 


Burnside, (Civ. A.) 175 SW 169. 
Vian. <aithomke Vv... Clinton, 2 Utah 


Wash.—Maney v. Hart, 11 Wash. 
67,39) Pv268. 
Can.—Quebece Dental College v. 


Franco-American 
32 RevdeJur 467. 

Ont.—McKay v. Toronto R: Co., 9 
OntWR 832, 893. 


Dental Inst., Ince., 


74. Mulvane v. Sedgley, (Kan. A.) 
61GP 97a. 

75. Rhemke v. Clinton, 2 Utah 230. 

76. Harvey v. Ferguson, 10 Ind. 
393; Brown yv. Lewis, 10 Ind. 232. 

77. Discretion as to time at which 


amendment of complaint, etc., 
be allowed see supra § 659. 


may 


more defendants.74 
damages, a complaint may be amended so as to claim 
single damages only.*® 
ducing the claim so as to bring the action within the 
jurisdiction of the court is properly allowed.7® 

[§ 699] (dd) Time of Amendment—aaa. In Gen- 
In the exercise of its discretion’® the trial 
court may permit an amendment increasing the ad 
damnum or demand before,** or at or during,’® the 
after the close of the evidence,*®® or before 
verdict,®? although, where the application is not made 
until the trial, it has been held that it should not 
ordinarily be granted without a showing of proper 
erounds and an excuse for the failure to make the 
application before trial.*? 
that the court may after the case has gone to a 
an amendment increasing 
mand,** or adding an item of claim,®* or 


[§§ 697-699 


Under a statute giving treble 


Likewise an amendment re- 


It has likewise been held 


the de- 
substan- 


78. I11.—Burdick vy. Valerius, 172 
Til. A. 267. 

Mich.—Groat v. Detroit United R. 
Co., 153 Mich. 165, 116 NW 1081. 
fone Y.—Reed v. New York, 97 N. Y. 

R. I-—Chase v. Hurdis, 49 R. I. 
358, 142 A 87%5; Eaton v. Case, 17 RR: 
Ty 429) 222 19143. 

Wis.+-Lakeside Packing Co. v. Min- 
neapolis, etc., R. Co., 187 Wis. 350, 203 
NW 334. 

79. Ala.—Yolande Coal, ete. Co. 
v. Pierce, 12 Ala. A. 431, 68 S 563 [cer- 
tiorari den 193 Ala. 687, 69 S 1021]. 

Cal.—Cowdery v. McChesney, 124 
Cal. 363; BT 220) Cain” v.- Codyaws 
Cal. Unrep. Cas. 489, 29 P 778. 

Colo.—Westesen v. Olathe State 
vive 78 Colo. 217, 240 P 689, 44 ALR 

Kkan.—Macy v. Rosedale, 112 Kan. 
842, 211 P 131; Western Silo Co. v. 
Carter;,.98 Kan. 279, 158 Poir: 

Mich.—Gates vy. Beebe, 170 Mich. 
107, 185 NW 934. 

Fe erred v. Gabbert, 70 Mo. A. 

N. Y.—Dakin v. Liverpool, etc., Ins. 
Coz, Tie Ne ¥., 600) mem [att £3) bum 
122]; Knapp v. Roche, 62 N. Y. 614 
mem; Walker v. Bradt, 225 App. Div. 
415, 233 NYS 388; Topia Min. Co. v. 
Warfield, 148 App. Div. 139, 132 NYS 
1051; Schreiber v. Depew, 137 App. 
ID CIES OH INE ES Gls 

Newfoundl.—Wall v. New Walrus 
Co., 8 Newfoundl. 499. 

Behan 2 of application see infra § 

80. Sohman v. Metropolitan St. R. 
Co., 56 Misc. 342, 106 NYS 1033. 

81. Conn.—Allenv. Chase, 81 
Conn. 474, 71 A 367; Vincent v. Mu- 
tual Reserve Fund Life Assoc., 75 
Conn. 650. 

Ga.—Danielly v. Cheeves, 94 Ga. 
263, 21 SE 524; Dinkler v. Baer, 92 
Ga. 432, 17 SE 953. : 

Ilowa.—De Lashmutt v. Chicago, 
otc. R. Co., 148 Iowa 556, 126 NW 

Mass.—Graves v. New York, etc., R. 
Co., 160 Mass. 402, 35 NE 851. 

Nev. —Shields v. Orr Extension 
Ditch Co., 23 Nev. 349, 47 P 194. 

. Y.—Miaghan Vv. Hartford EY Ins. 
Cor, ‘24 Hun 58; Dakin v. Liverpool, 
ete.,, Ins. iCos, 13 Hun 122 ate TINGE vo 
600]; Knapp Ve) ROCHE, SNE Ye Sul! 
per. 395 [rev on other grounds 62 N. 
Y. 614 mem]; Arrigo vy. Catalano, 7 
Mise. 515, 27 NYS OO iNg fhe a Mc- 
Donald, 2 Johns. Cas. 219 


82. Schreiber v. Depew, 137 App. 
Div. 433, 121 NYS 757; Kenney vy. 
South Shore Natural Gas, etc Cos 


126 App. Div. 236, 110 S 503. 


83. Ellis v. Ridgway, 1 Allen 
(Mass.) 501. 
5 $4 Wilson v. Wernwag, 9 Pa. Dist. 


pe a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 699-702] 


tially enlarging the cause of action,’® and, while it 
has been held that a new claim cannot be introduced 
after auditors have reported,’* there is contrary 
authority.$* Similarly, other amendments as to the 
allegations of damages may be permitted at the 
trial,*® during the reception of evidence,®® or at the 
close of the evidence,®® but the court in the exer- 
cise of its sound discretion may refuse such amend- 


ments,’? as where they are not sought until the eve, 


of trial,®* after the evidence is closed,®® after argu- 
ment,°* or after the trial,®®. particularly where the 
matters have been previously known to plaintiff,®* or 
where the effect would be to deprive defendant of 
his right to remove the cause to a federal court.%? 
Although a petition filed in a state court may be 
amended after the trial has commenced, increasing 
the damages to an amount which in the original peti- 
tion would have allowed a removal, defendant can- 
not complain unless it appears that ‘such amendment 
was an artifice to prevent removal, and force him to 
submit to a trial in the state court.®§ 

[§ 700] bbb. After Verdict.°® Where the case 
has been properly tried upon its merits, an amend- 
ment as to the allegations of damages to conform to 
the proof may be ‘properly allowed even after ver- 


PLEADING 
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dict,! even in some jurisdictions to the extent of in- 
creasing the amount claimed? to conform to the ver- 
dict.* In other jurisdictions, where a verdict is ren- 
dered for more than the amount claimed, an amend- 
ment of the plaintiff’s pleadings will not be permit- 
ted to authorize the verdict found,* at least where 
the claim is for unliquidated damages,® unless upon 
terms of consenting to a new trial if defendant elects 
to have one.® In any event an amendment after ver- 
dict increasing damages should not be permitted 
where there is no evidence on which to base it.? 

[§ 701] ccc. After Judgment.* After judgment 
the plaintiff is not entitled to amend in order to cure 
the omission® or the smallness?® of the ad damnum, 
except on condition of assenting to a new trial if 
defendant so elects.1: It is not an abuse of the 
court’s discretion to refuse an amendment after the 
trial for the purpose of making the amount in con- 
troversy sufficient for an appeal.*? : 

[§ 702] (3) Amendment of Plea or Answer—(a) 
In General. Particular liberality!® greater than that 
shown with regard to amendments sought by plain- 
tiff to his complaint or petition! is shown by the 
courts in allowing amendments to defendant’s plea or 
answer in order that there may be a trial upon the 


$5. Wilson v. Standard Asphalt 
Corsets Apps Divi L022 St ON YS Se 

86. Cureton v. Cureton, 120 Ga. 
559, 48 SE 162; Milner v. Mutual Ben. 
Bldg. Assoc., 104 Ga. 101, 30 SE 648; 
Joy v. Walker, 28 Vt. 442. 

87. Buno v. Gomer, 3 Colo. A. 456, 
34 P 256; Harris v. Belden, 48 Vt. 
478 (ad damnum increased). 

88. Chicago, etc., R. Co. v. Robin- 
son, 175 Ark. 35, 298 SW 873. 

89. Russell Lumber Co. v. Thomp- 
SOM Via. 886, VU OSH IETS 

90. Reed v. Koch, 220 Mo. A. 175, 
282 SW 515; Wehmeier v. Yontz, 215 
Mo. A. 240, 256 SW 145; Hively v. 
Higgs, 120 Or. 588, 253 P 363, 53 ALR 
1052. 

91. See cases infra notes 92-97. 

92. Shellman v. Louisville R. Co., 
147 Ky. 526, 144 SW 1060. 

93. Matson v. Chicago, etc., R. Co., 
80 Kan. 272, 102 P 254. 

{a] For example, refusal to permit 
an amendment enlarging the amount 
sought to be recovered on each item, 
after the lapse of three years and just 
before the case was submitted to the 
jury, is not an abuse of discretion. 
Dubuque Lumber Co. v. Kimball, 111 
Iowa 48, 82 NW 458. 

94. Cordrey v. The Bee, 102 Or. 
636, 201 P 202, 20 ALR 1079. 

95. Morris Joseloff Co. v. Spirt, 97 
Conn. 447, 117 A 523. 

96. Matson v. Chicago, etc., R. Co., 
80 Kan. 272, 102 P 254. 

97. Cordrey v. The Bee, 102 Or. 
636, 201 P 202, 20 ALR 1079. 

98. Austin v. Northern Pac. R. Co., 
34 Minn. 473, 26 NW 607 [aff 135 U. S. 
315, 10 SCt 758, 34 L. ed. 218]. 

99. Amendments after verdict in 
general see supra § 620. 

_U. S.—Johnson v. Crawford, 144 
Fed. 905. 

Ill. Wood v. Louisville, etc., R. Co., 
183 Ill. A. 543. 

Me.—MclLellan v. Crofton, 6 Me. 
307. 

Mass.—Halloran v. New York, etc., 
R. Co., 211 Mass. 132, 97 NE 631. 

N. H.—Taylor Vv. Jones, AQaeNn EL. 
25. 

N. Y.—Arrigo v. Catalano, 7 Misc. 
515, 27 NYS 995; Hoffnagle v. Leavitt, 
7 Cow. 517. 

N. C.—Boyd v. Roanoke R., etc., 
Co., 1382 N. C. 184, 43 SE 631. 

Pa.—Stewart v. Turner, 72 Pa. Su- 


[a] Adding ad damnum.—(1) 
There is no error in permitting an 
amendment of a declaration by the 
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addition of an ad damnum clause, 
after verdict, but before judgment. 
Florala Sawmill Co. v. Britt-Carson 
Shoe Co., 56 Fla. 301, 47 S 924. (2) 
The total omission, or the smallness 
of the ad damnum in a writ, cannot 
properly be considered as merely a 
circumstantial error, within St. 
(1821) ec 59 § 16, after the rendition 
of judgment. But until judgment it 
may be so considered. And therefore 
where no damages had been laid in 
the writ, the plaintiff, after verdict 
and before judgment, may have leave 
to amend by inserting a sufficient 
sum. McLellan v. Crofton, 6 Me. 307. 

2. U. S.—Manitowoce Malting Co. 


v. Fuechtwanger, 169 Fed. 983 [rev 
187 Fed. 713, 109 CCA 461]. 
Ill.—Cottam v. National Mut. 


Church Ins. Co., 209 Ill. A. 404. 
Mass.—Laxton v. Hay, 211 Mass. 
463, 98 NE 29, AnnCas1913B_ 709; 
Luddington v. Goodnow, 168 Mass. 
223, 46 NE 627. 
SO as aaah v. Smith, 76 Mo. 
428. 
N. Y.—Davis v. Smith, 14 HowPr 
187. 
S. C.—Givens v. Proteous, 13 8S. C. 
48 


Submission to new trial as condi- 
tion see infra § 737. 

3. Manitowoc Malting Go: 
Feuchtwanger, 169 Fed. 983 [rev 187 
Fed. 713, 109 CCA 461]; Tomlinson v. 
HWarnshaw, BIA OU 311; U. S. Print- 
ing Co. v. George W. Linn Co., 170 
Til. A. 250. 

Remittitur for excess see Trial [38 
Cye 1900]. 

4. lIowa.—Cox v. Burlington, ete., 
R. Co., 77 Iowa 478, 42 NW 429. 

Kan.—New York Home ins. Co. v. 
Wagner, 9 Kan. A. 98, 57 P 1049. 

Mich.—Kenyon v. Woodward, 16 
Mich. 326. 

N. H.—Taylor v. Jones, 42 N. H. 
25. 

Eng.—Tomlinson vy. Blacksmith, 7 
T. R132, 101 Reprint 132. 

5. Standard Lumber Co. v. Penn- 
sylvania: KR. Co., “Ne I. Sup;) 139 A 
881; Excelsior Electric Co. v. Sweet, 
59 N. J. L. 441, 31 A 721; Corning v. 
Corning, CodeRepNS 351 [aff 6 N. Y: 
97]; Curtiss v. Lawrence, 17 Johns. 
CNA ila 

Submission to new trial as condi- 
tion see infra § 737. 

6. See infra § 737. 

7. Clark v. San Francisco, etc., R. 
Co., 142 Cal. 614, 76 P 507 


8. Amendments after judgment 


generally see supra § 623. 
9. McLellan v. Crofton, 6 Me. 307. 
10. McLellan v. Crofton, supra. 
11. Kenyon v. Woodward, 16 Mich. 


12. Loveland v. Riley, 142 Wash. 
44 252 P 154. 

13. Cal.—Gould v. Stafford, 101 
Cal. 32, 35 P 429; B. & W. Engineer- 
ing Co. v. Beam, 23 Cal. A. 164, 137 
P 624. 

Colo.—Rude v. Levy, 43 Colo. 482, 
ae P 560, 127 AmSR 123, 24 LRANS 

N. D.—Continental Supply Co. v. 
Syndicate Trust Co., 52 N. D. 209, 
202 NW 404. 

Or.—Pacifie Co. v. Cronan, 82 Or. 
388, 161 P 692. 

Wy yO.—Bissinger v. Weiss, 27 Wyo. 
262, +95 122 BSP 
2 Ong —Brunskill V. Mainats UieCrQ 

Sask.—-Mackenzie v. Gray, 7 Sask. 
Tr 115;. 17 DomLR W928 west 
322, 6 WestWkly 914. 

14. Colo. Gite v. Ruffin, 43 
Coloy 377, 96 PF 261 

N. Y.—Diamond 'y. Williamsburgh 
Ins. Co., 4 Daly 494. 

S. D.—Murphy v. Plankinton Bank, 
18 S. D. 317, 100 NW 614. 

Wis. —Carmichael v. Argard, 52 
Wis. 607, 9 NW 470. 

Eng.—Cope v. Marshall, Say. 234, 
96 Reprint 864; Waters v. Bovell, if 
Wils. 223, 95 Reprint 585. 

N. W. Terr.—Moran v. Graham, 2 
Terr. L. 204. 

[a] Reason for rule.—If plaintiff 
has misconceived the form or nature 
of his action, he may discontinue and 
bring a new action; but defendant 
must avail himself of his defenses in 
the action brought against him, and 
cannot establish his right thereafter 
wy he fails in his defense. Cartwright 

Ruffin, 43 Colo. 377, 96 P 261; Dia- 
ond Vv. Williamsburgh Ins. Co. < 

Daly (N. Y.) 494; Murphy v. Plank- 
inton Bank, 18 Soy 317, 100 NW 
614; Carmichael v. Argard, 52 Wis. 
607, 9 NW 470; Cope v. Marshall, Say. 
234, 96 Reprint 864; Waters v. Bo- 
vell, 1 Wils. 223, 95 Reprint 585; Mo- 
ran v. Graham, 3 Terr. L. 204 

fibd ey In Manitoba as no admissible 
amendment material to the case of 
the party applying should be refused 
unless the opposite party cannot be 
compensated in costs. Atty.-Gen. v. 
Winnipeg Electric R. Co., 22 Man. 761, 
5 DomLR 823, 21 WestLR 906, 2 
WestWkly 854; Winnipeg v. Winni- 
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merits!® where plaintiff is not surprised!® nor his 
However, the allowance!® or 
reftisal+® to defendant of permission to amend is ordi- 
narily regarded as resting within the sound disere- 
tion of the trial court,?° which is to be exercised in 
furtherance of justice,?! and while an amendment not 
in furtherance of justice is properly refused,?? it 
may be an abuse of discretion for the court to refuse 
to defendant the right to assert a legal defense.?3 
The fact that an amended answer has been filed with- 
out leave does not require the subsequent refusal of 
the court to permit it when leave is asked.?4 
Severance in offer of amendment. 
‘two persons sued jointly may adopt an answer filed 
by the other, they have no right to unite in tendering 


rights prejudiced.!7 


peg Electric R. Co.; 19 Man.) 279; 
Johnson v. Canada Land Corp., 6 Man. 
_ b27. (2) Where the amendment 
would put the opopsite party in such 
a position that he cannot be com- 
pensated by costs or otherwise, it 
should be refused. Winnipeg v. Win- 
nipeg Electric R. Co., supra. 

15. Northwestern Mut. L. Ins. Co. 
v. Richardson, 130 Ill. A. 205; Sar- 
gent v. Bryan, 160 Minn. 200, 199 NW 
137;  Sheimo v. Norqual, 31 N. D. 
343, 153 NW 470; International Har- 
vester Co. v. Smith, 9 Sask. L. 46, 26 
DomLR 102,33 WestLR 540, 9 
WestWkly 1033. 

[a] Counterclaim.—Permitting 
amendment to base counterclaim on 
attachment bond at close of evidence, 
where original counterclaim was 
based on the wrongful suing out of 
the attachment, is not an abuse of 
discretion. Welsh vy. Haleen, 157 Io- 
wa 647, 138 NW 502. 

16. Caples v. Morgan, 81 Or. 692, 
160 P 1154, LRA1917B 760; Lewin v. 
Houston, 8 Tex. 94. 

[a] Surprise not shown.—Peacock 
v. Detroit, etc., R. Co., 208 Mich. 408, 
175 NW 580, 8 ALR 964; Rusho v. 
Richardson, 77 Nebr. 360, 109 NW 
394; J. R. Bissell Dry Goods Co. v. 
Thornton, (Tex. Civ. A.) 245 SW 754. 

17. Caples v. Morgan, 81 Or. 692, 
160 P 1154, LRA1917B 760; wa 
peg v. Winnipeg Electric R. Cox, 
WestLR 633 [app dism 19 Man. 379}, 

18. Cal.—Stoops v. Pistachio, 70 
Cal. A. 772, 234 P 428. 

Colo.—Cascade Ice Co. v. Austin 
Bluff Land, etc., Co., 23 Colo. 292, 47 
BP 268. 

Ind.—Roder v. Niles, 61 Ind. A. 4, 
111 NE 340. 

Kan.—Robertson v. Lombard Liqui- 
dation Co., 73 Kan. 779, 85 P 528. 

La.—Kennedy v. Opdenweyer, (A.) 
121 S 636. 

Minn.—Wilson _ v. Northwestern 
Nat. L. Ins, Co., 103 Minn. 35, 114 NW 


251. 

Mo.—McClanahan v. Boggess, 154 
Mo. A. 600, 1386 SW 237. 

[a] Affidavit of defense.—The al- 
lowance of a supplementary affidavit 
of defense is largely discretionary. 
Shoemaker v. Whitehall Mut. F. As- 
SOCh vo ean Con: 

19. U. S.——-Westwater v. Murray, 
245 Fed. 427, 157 CCA 589. 

Tll.— Wilson v. Wilson, 125 Ill. A. 
385. 

Mass.—Banca Italiana di Sconto v 
‘Columbia Counter Co., 252 Mass. 552, 
148 NE 105. 

Minn.—Niemi vy. Hibbing, 175 Minn. 
866, 221 NW 241; Wheelock v. Home 
Pins eo; wel on Mini. ilo le INAV. 
1081; Goess v. Chicago, etce., R. Co., 
104 Minn. 495, 116 NW 1115. 

N. D.—Morrow v Page Farmers’ 
Mercantile Co., 51 N. D. 215, 199 NW 
868. 

Tex.—Trinity, etc., R. Co. v. Craw- 
ford, (Civ. A.) 146 SW 329; Hoffman 
v. Lemm, (Civ. A.) 106 SW 712. 

[a] If a defendant neglects to de- 
ny matters under oath he is not en- 
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them.?5 


eral. 


While one of 


titled to amend, as of right, at the 
trial.. Thorne v. Fox, 67 Md. 67, 8 
A 667. 

[b] 
Paper Co. v. Smalley, 16 Del. 
A 176. 

20. Review of discretion see Ap- 
peal and Error § 2757. 

21. Arkla Lumber, etc, Co. v. Hen- 
ry Quellmalz Lumber, etc., Co., (Mo.) 
252 SW 961; United Fuel Gas Co. v. 
Ironton, 107 Oh. St. 1738, 140 NE 884, 
29 ALR 342. 

22. Cal.—Hanson v. Stinehoff, 139 
Calvnl69, a2 9132 

Ky —Wilkes v. Kitchen, 187 Ky. 
211, O18 SW 718; Illinois Cent. R. Co. 
v. Houchins, 125 Ky. 4838, 101 SW 


Affidavit of defense.—Valley 
289, 43 


1924, 31 KyL 93. 
N. 


Y.—Busch v. Brooklyn Eastern 
Dist. Terminal Co., 214 App. Div. 502, 
212 NYS 329; Tierney v. Helvetia 
Swiss F. Ins. Co., 138 App. Div. 469, 
122 NYS 869. 

N. D.—Williams v. Clark, 42 N. D. 
107, 172 NW 825. 


Or.—Hexter v. Schneider, 14 Or. 
184, 12 P 668. 

S. D.—O’Neill v. Jones, 24 S. D. 
79, 123 NW 495. 

23. Colo.—McCracken v. Monte- 
zuma Water, etc., Co., 25 Colo. A. 


280, 137 BP 903: 

Ga.—Bates v. Burden, 148 Ga. 157, 
96 SE 178; Hopson v. Sikes, 34 Ga. 
A. 768, 131 SE 294. 

Tll.— Goldstein ive Chicago City ER: 
Co., 286 Ill. 297, 121 NE 736 fees 210 
Til. A. 48]; Misch v. McAlpine, 78 
Ill. 507; Wall v. Chesapeake, etc., R 
Co., 189 Ill. A. 234. 

Ky.—Western Union Tel. Co. v. 
Brent, 191 Ky. 503, 230 SW 921; Lud- 
low Bd. of Education v. Ritchie, 149 
Ky. 674, 149 SW 985; Lexington v. 
Williamson, 107 SW 717, 32 KyL 1018. 

Minn.—Kulberg v. Supreme Ruling 


FF. M. C., 126 Minn. 494, 148 NW 299. 

Nebr.—Zancanella v. Omaha, ete., 
R. Co., 96 Nebr. 596, 148 NW 158. 

N. Y.—Little v. Brinn, 209 App. 
Div. 570, 205 NYS 185; Williams En- 
gineering, etc., Co. v. New York, 150 
App. Div. 676, 135 NYS 778; P. Steig- 


er Trunk, etc., Co. v. Wharncliffe, 62 
Mise. 14, 114 NYS 462. 

Ss. C.—Wieters v. Gideon, 76 S. C. 
458, 57 SE 193. 

s. D.—Harrington v. Kempton, 222 
NW 498; Symms- Powers Co. v. Ken- 
nedy, Bish apy 355, 146 NW 570. 

Tex,—Texas, ete., R.. Co. v. Turner, 
(Civ. Ad) S199 SW. 868i Cooney ‘Vv. 
Eastman, (Civ. A.) 188 SW 96. 

Wash.—Jensen v. Kohler, 93 Wash. 
8, 159 P 978; Johnson v. Alexander, 
87 Wash. 570, 151 P 1121. 

[a] After third objection sus- 
tained.—Plaintiff demurrer to the 
amended answer. His demurrer was 


‘overruled, and he then filed a reply, 


but_at the trial objected to the in- 
troduction of any testimony under 
the answer. The objection was like- 
wise overruled. After a new trial 
granted, he withdrew his reply by 
permission of the court and again 
demurred to the answer. This de- 


igs 
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[§§ 702-703 


an amendment to an independent answer of one of 


[§ 703] (b) Pleadings Amendable—aa. In Gen- 
While a plea or answer may be so insufficient 
in law that an amendment will not be permitted,?® 
for the reason that there is nothing to amend by,?* 
where the facts relied on as a defense are either de- 
fectively or erroneously stated and it does not appear 
that the defect or error is incurable, an amendment 
to properly present the facts may be granted.?® 
a plea which is insufficient as presenting a negative 
pregnant? may be cured by amendment.*° A plead- 
ing which has been abandoned or superseded by an 
amended pleading,*? or which has been stricken 
out,®?2 or a plea which defendant has not been per- 


So 


murrer was_ sustained. Defendant 
was refused leave to amend his an- 
swer. It was held error to refuse 
leave after the answer had twice 
been held good. Leitz v. Rayner, 37 
Kan. 470, 15 P 571. 

[b] Affidavit. of merits.—Under 
Deshbarl stones Sten Gi iipeu BD et) ae xe "76, 
giving power to permit amendments 
for furtherance of justice, etc., an 
amendment to an affidavit of merit, 
which is essential to the proper pres- , 
entation of a defense, should be per- 
mitted. Scovill Mfg. Co. v. Cassidy, 
275 Ill. 462, 114 NE 181, AnnCas1918E 
602 [aff 195 Ill. A. 448]. 

24. Hopkins v. Seay, (Tex. Civ. A.) 
27 SW 899. 

25. Equitable Bldg., ete., Assoc. v. 
Holloway, 114 Ga. 780, 40 SE 742. 

26. Smith v. Marietta First Nat. 
Bank, 115 Ga. 608, 41 SE 983; Peed 
v. Rowe, 30 Ga. A. 626, 118 SH 475; 
Ford v. Serenado Mfg. Co., 27 Ga. A. 
5385, 109 SE 415; Caudell v. Nabstedt, 
22 Ga. A. 694, 97 SE 99; Millen Ho- 
tel Co. v. Millen First Nat. Bank, 20 
Ga. A. 701, 93 SE 253; McMillan v. 
Jacksonville Fourth Nat. Bank, 18 
Ga. A. 445, 89 SE 635; Riverdale Pe- 
can Co. v. Cutter, 16 Ga. A. 631, 85 
SE 929; Myers v. Stein, 154 App. Div. 
Goie 139. NY Se code 

[a] Refusal held improper.—Sim- 
mons Furniture, ete., Co. v. Reynolds, 
135 Ga. 595, 69 SE 913; Millen Hotel 
Co. v. Millen First Nat. Bank, 20 Ga. 
A. 701, 93 SE 253; Bland v. Swains- 
boro Fertilizer Co., 20 Ga. A. 154, 92 
SE 760; Connor v. Hodges, 7 Ga. A. 
153, 66 SE 546. 

[b] A frivolous answer is evi- 
dence of bad faith and is not ordi- 
narily amendable. Youngs v. Kent, 46 
IN. Mio 672 [rev 322No SY "Super e245. 

27. Richey v. Johnson, 21 Ga. A. 
41, 92 SE 514. 

tal Rule applied.—A refusal to al- 
low defendants’ trial amendment, add- 
ing matter of affirmative defense, was 
not error, where at the time defend- 
ants had no affirmative answer in 
the record te which the proffered 
amendment could be applicable. 
Malpble v. Gadd, 101 Wash. 483, 172 P 

Necessity of something to amend by 
see supra § 596. 

28. Cal.—Hibernia Sav., ete., Soc. 
v. Laidlaw, 4 Cal. A. 626, 88 P 730. 

Ga.—Ford v. Serenado Mfg. Co., 27 
Ga. A. 535, 109 SHE 415. 
pila aes Vs “Whitey (213) “Diy A. 

Okl.—Campbell v. Newton, 52 Okl. 
518, 152 P 841. 

Ont.—Steinberg v. Abramovitz, 5 
OntWN 107, 25 OntWR 89. 

29. Negatives pregnant see supra 
§§ 335-337. 

Schweiger v. Vineberg, 15 Man. 
2 WestLR 266. 

Arkla Lumber, ete, Co. v. 
Henry Quellmalz Lumber, ete., Co., 
(Mo.) 252 SW 961. 

82. O'Kelly v.. Welch, 18 Ga. A. 
157, 89 SE 76. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 703-707] 


mitted to file*® is not capable of amendment. 

[§ 704] bb. Pleas in Abatement or to the Juris- 
While in some jurisdictions, in some in- 
stances by virtue of express statutory permission, a 
plea in abatement is amendable,** although the same 
liberality is not exercised toward such amendments 
as is exercised with reference to amendments of 
pleadings to the merits,®® in other jurisdictions, he- 
cause of the lack of favor with which dilatory pleas 
are viewed,?® no amendment may be had of such a 


diction. 


plea.** 


A plea to the jurisdiction of the court of the 
amendable,?8 even in jurisdic- 
tions denying the right to amend pleas in abatement 
generally,®® the reason being that pleas of this char- 
acter are not considered as being strictly pleas in 
abatement, but rather as meritorious pleas necessary 
to the protection of substantial rights.*° 


person is, however, 


33. Ford v. Huff, 296 Fed. 652 [rev 
289 Fed. 858]. 

34. Conn.—Mitchell v. Smith, 74 
Conn. 125, 49 A 909; Brockett v. Fair 
Haven, etc., R. Co., 73 Conn. 428, 47 
A 768; Metropolis Mfg. Co. v. Lynch, 
68 Conn. 459, 36 A 832. 

Ga.—Quillian v. Johnson, 122 Ga. 
49, 49 SE 801; Horne v. Rodgers, 103 
Ga. 649, 30 SE 562. 

Pa.—Clymer v. Thomas, 7 Serg. & 
R. 178; Wilson v. Hamilton, 4 Sere. 
& R. 238; Matthews v. Morris Glass 
Cos 1 4ePal Dist? 399, %32 Pa Co. 174: 

R. I.—Mowry v. Kerrins, 11 R. I. 
556; Hoppin v. Jenckes, 9 R. TI. 102. 

Tenn.—Trabue v. Higden, 4 Coldw. 
620: Helm v. Rodgers, 5 Humphr. 105; 
Rainey v. Sanders, 4 Humphr. 447. 

Tex.—Davis v. Campbell, 35 Tex. 
779; Wee v.: Hamilton, 12 Tex. 413; 
Gray v. Fuller, 54 Tex. Civ. A. 345, 


117 SW 919; Caldwell v. Lamkin, 12 
Mex -Civ, A. 29, oc SW ole. 
[a] Res judicata.—A plea of res 


judicata is amendable by adding the 
judgment claimed to be conclusive, 
although it was not entered when the 
verdict was found, but was entered 
nune pro tune after the commence- 
ment of the action in which it was 
pleaded. It is not a dilatory plea 
within the rule requiring such pleas 
to be filed at the first term. Walden 
v. Walden, 128 Ga. 126, 57 SE 323. 

35. Mitchell v. Smith, 74 Conn. 125, 
127, 49 A 909. See Rowland vy. Na- 
tional Reserve Ins. Co., 118 Or. 139, 
246 P 210 (amendment of answer to 
set up plea in abatement not allowed 
when plea had been waived in first 
instance). . Compare Reed vy. Har- 
Shall, 12 Cal. A. 697, 108 P 719 (where 
it was said that, where a defense 
sought to be interposed by a supple- 
mental answer involved a mere dila- 
tory plea in abatement, the court 
would have been guilty of an abuse 
of its discretion had it granted leave 
to, interpose it upon a motion made 
ae trial of the case upon the mer- 
its). 

“The instances are few where the 
court can properly allow an amend- 
ment to a plea in abatement, unless 
matter is so pleaded that it might al- 
so be pleaded in bar.’’ Mitchell v. 
Smith, supra. 

[a] In South Dakota it has been 
held that, where the proposed amend- 
ment is merely a plea in abatement, 
and is not offered until the cause has 
been nearly reached for trial, a re- 
fusal thereof is not an abuse of the 
court’s discretion. Nerger v. Equita- 
ee Fire Assoc., 20 S. D. 419, 107 NW 

36. See supra § 275. 

37. U. S.—Anonymous, 30 F. Cas. 
No. 18,224, Hemp. 215 

Ala.—Roberts v. Heim, 27 Ala. 678; 
Townsend v. Jeffries, 24 Ala. 329; EL 
lison v. Mounts, 12 Ala. 472. 

Ark.—Mandel v. Peet, 18 Ark. 236. 

Ill.—Bacon v. Schepflin, 185 Tl. 122; 
66 NE 1123; Eddy y. Brady, 16 i. 
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the cause has 


[§ 705] ec. Notice of Special Defense. 
of special matter under the general issue 1s, in’ all es- 
sentials, a pleading, and therefore amendable.* 

[§ 706] dd. Affidavit of Defense. 
been held that an affidavit of defense cannot be 
amended,*? it is held by other authorities that, where 
such an affidavit is defective, it may be amended by 
filing a supplemental affidavit.** 
passed the stage when the affidavit of 
defense is of importance, refusal of leave to file an 
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A notice 


While it has 


However, where 


amended affidavit is not the subject of exception,** 


306; Tp wAS 
LOM 
Ky.—Thompson v. Neal, 1 Dana 469. 
Me.—Brown v. Nourse, 55 Me. 230, 


eis 588; Getchell v. Boyd, 44 Me. 


Dunaway v. Goodall, 3 


Mass.—Seagrave v. Erickson, 11 
Cush. 89. 

N. H.—Lyman vy. Dodge, 13 N. H. 
197.- But see Wheeler v. Bates, 21 N. 
H. 460 (may be amended on terms 
as to matter of mere form). 

N. Y.—Trinder v. Durant, 5 Wend. 
ae Jenkins vy. Pepoon, 2 Johns. Cas. 


Or.—Oregon Cent. R. Co. v. Scoggin, 
34. Or Le L: 

Hng.—Digby v. Alexander, 8 Bing. 
416, 21, ECL 601, 1381 Reprint 454; 
Atkinson v. ———, 2 Chit. 5, 18 
ECL 471; Esdaile v. Lund, 12 M. & W. 
607, 152 Reprint 1341; BEvans v. Pros- 
Ser,e5 I) BR. 86, LOO Reprint 524, 

[a] Rule applied.—A defendant 
filing a plea in abatement alleging a 
prior suit in a foreign jurisdiction is 
not entitled to file an amendment 
thereto, and, where the court errone- 
ously allowed an amendment, a judg- 
ment refusing to treat it as valid was 
correct, although it was reached 
through an erroneous process of rea- 
soning. Spencer v. Adtna Indemn. 
ae 231 Ill. 82, 88 NE.102, 12 AnnCas 

Bie 

[b] A provision that the court 
shall have power to amend any proc- 
ess, pleading, or proceeding. either in 
form or substance for the furtherance 
of justice does not change the prac- 
tice. er er v. Durant, 5 Wend. (N. 


38. Kiser v. Oglesby, 11 Ga. A. 190, 
74 SE 1036; Matthews v.- Morris 
Glass Co., 14 Pa. Dist. 399, 400, 32 Pa. 
Co. 171 (“in our practice to-day, 
where it is apparent that the plea as 
filed is not for the purpose of delay, 
but is a bona fide effort to properly 
raise the question of the jurisdiction 
of the court, the court would be loath 
to take jurisdiction because of pure- 
ly technical defects in the form of the 
plea’); Lookout Knitting Mills v. 
Reid, 147 Tenn. 399, 248 SW. 306; 
Weekes v. Sunset Brick ete., Co., 22 
Tex. Civ. A. 556, 56 SW 243. 

39. Spencer v. Aitna Indemn. Co., 
231 Ill. 82, 88 NE 102, 12 AnnCas 323; 
Midland Pac. R. Co. v. McDermid, 91 
Ill. 170; Safford v. Sangamo Ins. Co., 
88 Ill. 296; Drake y. Drake, 83 Ill. 
526; Bowers v. Dunlap, 206 Ill. A. 
557; American Spirits Mfg. Co. v. Pe- 
oria Belt R. Co., 154 Ill. A. 330; Pool- 
er v. Southwick, 126 Ill. A. 264. 

40. Spencer v. AStna Indemn. Co., 
231,11]. 82, 88 NE 102, 12 AnnCas 323; 
Safford v. Sangamo Ins. Co., 88 Ill. 
296; Drake v. Drake, 83 Ill. 526; 
Pooler v. Southwick, 126 Ill. A. 264; 
Weekes v. Sunset Brick, etc., Co., 22 
Tex. Civ. A. 556, 56 SW 243. 

41. Rundell v. Farmers’ Co-op. El. 
Co., 210 Mich. 642, 178 NW 21; Ran- 
dall v. Baird, 66 Mich. 312, 838 NW 


and a pleading which is entirely insufficient as an 
affidavit of defense cannot be amended after the time 
for filing an affidavit has expired.*® 

[§ 707] ee. Counterclaim or Set-Off. A counter- 
claim or plea of set-off filed originally may he 
amended like any other plea,*® the application to file 
an amendment being addressed to the sound discre- 


506; Mason v. Peter, 58 Mich. 554, 
25 NW 513; Hopkins v. Briggs, 41 
Mich. 175. 2 NW 199; Johnson v. Kib- 
bee, 36 Mich. 269; Story v. Baird, 14 


N. J. L. 262; Rosevelt v. Gardiner, 3 
N. J. L. 694; Turner v. Dexter, 4 Cow. 
ENLYYe)) 565: 


42. Valley wee OP 
16 Del. 289, 48 A 17 

43. Ohio Sayv., a Co. v.. Harman, 
276 Hed. 759; American Plate Glass 
Co. v. Struthers-Wells Co., 201 Fed. 
6, 119 CCA 344; West v. Simmons, 2 


v. Smalley, 


Whart. (Pa.) 261; Reilly v. Kristu- 
bek, 5 Pa. Dist. & Co. 708; Houghton 
v. Du Bell, 15 Pa. Dist. 833, Sete ae 


Co. 267; Singerly v. peek “Print- 
ing Assoc., 2 .~Pearson « CPany. fLLes 
Kemp v. Kemp, 1 Woodw. (Pa.) 154. 
But see Guskey v: Sparter, 1 WklyNC 
(Pa.) 470 (copy of instrument filed 
under affidavit of defense law can- 
not be amended after the time allowed 
by statute for filing). 

[a] Rule applied.—Where the ver- 
ification of a special plea in the form 
prescribed by Code (1906) ec 125 

when considered together with 
the plea, was wholly inadequate to 
constitute the affidavit of defense 
prescribed by § 46, the court properly 
refused, after an adjournment of 
term, to permit it to be amended to 
conform to the requirements of such 
affidavit. Woods v. Teter, 72 W. Va. 
668, 79 SE 658. 


44. Flegal v. Hoover, 156 Pa. 276, 
27 A: 162 

45. Woods v. Teter, 72 W. Va. 668, 
79 SE 658. 

46. U. S.—Bedford yv. Miller, 212 


Fed. 368, 129 CCA 44, 
Ind.—Ewing v. Patterson, 35 Ind. 


326. 

Kan.—Venable v. Dutch, 37 Kan. 
BIBS 15 P 520, 1 AmSR 260. 

y.—Hyman Nie tS fae) & Es eee car Co., 

165 Ny. 354, 167. SW 146 

Mont. —Barngrover a North, 35 
Mont. 448, 90 P 162. 

Nebr.—Jordan v. Jackson, 76 Nebr. 
15, 106 NW 999, 107 NW 1047. 


N: Y.=—Blumenthal’ )v. Katz, 74 
Misc. 456,132 NYS 814. 

Oh.—Dickason v. Grafton Sav. 
Banks Co.,, 21 Oh, .Cir Gt. 357. 


Pa.—Yost v. Eby, 23 Pa. 327. 

Utah.—Kelly v. Kershaw, 5 Utah 
295, 14 NW 804. 

Can. —Zwicker v. Feindel, 
S. C. 516 [rev-31 N. S. 232]. 

B. C.—Tobin v. Commercial Iny. 
Co., Ltd., 22 B. C. 481, 27 DomLR 387%, 
34 WestLR 285, L0 West W kly 128. 

Man. —Snyder v. Minnedosa Power 
Co., 23 Man. 750, 25 WestLR 443, 5 
WestWkly 151; Brandon Electric 
Light Co. v. Brandon, 22 Man. 500, 1 
DomLR 793, 20 WestLR 658, 2 
WestWkly 22, 

[a] A plea of set-off defectively 
pleaded may be amended so as to set 
up a counterclaim. ota hae Car- 
de Co. v. Borden, (N. S.) 1 EastLR 


[b] Adding 


29 Can. 


interest.—Interest 


582 [49 C.J.] 


tion of the court.47 


[§ 708] (c) Condition of Cause and Time for 
The time at which defendant may be 
permitted to amend rests largely within the disere- 
tion of the trial court,** and delay in application may 
be a ground for refusal of such permission,*® more 
particularly where by reason of the delay permission 
of the amendment would be prejudicial to plaintiff,®° 
or where the amendment is for the purpose of rais- 
ing a technical defense,*! or an inequitable defense,>? 
although the discretion of the court must not be 


Amendment. 


abused,°*? and an amendment may 


may be added to the amount of the 
counterclaim, at the close of the evi- 
dence. Minneapolis Threshing Mach. 
ConwepDarmnall els aos, Dia os es SmeNINY 
266. 

[ec] Where an answer fails to set 
forth the conditions of a bond, made 
the basis of a cross demand, but there 
is duly annexed a copy of the bond, 
the pleading may be amended. Ryder 
v. Thomas, 32 Iowa 56. 

{[d] Adding new parties.—(1) A 
counterclaim cannot be amended so 
as to bring in other parties. Weld v. 
Johnson Mfg. Co., 86 Wis. 532, 57 NW 
Sa Calley @hase, 21s Wisi ble 92 (2)) 
Where, in an action against partners, 
a counterclaim for commissions 
earned by one of them was interposed, 
the refusal to permit the partners to 
amend the counterclaim, so as to 
make it in favor of both partners, was 


erroneous. Blumenthal v. Katz, 74 
Misc. 456, 132 NYS 314. 
47. Barngrover v. North, 35 Mont. 


448, 90 P 162. 

48. Johnson v. Cordes, 33 Cal. A. 
619, 165 P 1040; Goldstein v. Chicago 
City. Re Co... 286 Dll 297120 ON E26 
[rev 210 Ill. A. 48]; National Bank of 
Commerce v. Pierce, 280 Mo. 614, 219 
SW 578; Stephens v. Toronto R. Co., 
7 OntWwR 39. 

49. Ala.—Hightower v. 
114 Ala. 94, 21 S 934. 

Colo.—Goldsbury v. MacConnell, 73 
Colon 35150215. 8%2; 

Til!—Robar v. Isham, ‘310 Til. 585; 
142 NE 460. 

Iowa.—Fairley v. Falcon, 204 Iowa 
290, 214 NW 588; Markley v. Western 
Union Tel. Co., 151 Iowa 612, 132 NW 
Sic eer lek Vv. Bullard, 131 Towa 123, 
107 NW 1036 

Ky.—Emmons v. Evans, 178 Ky. 
180, 198 SW 900; Lanman v. Louis- 
ville Dry Goods Co., 138 Ky. 798, 129 
SW 111; Martin v. Martin, 107 SW 
THe oe ky, LOO: 

Mo.—Caldwell v. City of New York 
Ins. Co., (A.) 245 SW 602. 

Nev.—Burrus v. Nevada-California- 
Oregon R. Co., 38 Nev. 156, 145 P 926, 
LRA1917D 750 [writ of error dism 
DAL Wee Sel Osseo aS Ot DO, 1Olwia. eG. 
1019]. 

N: J.—Mick vy. London Royal Ex- 
change Assur. Corp.; 87 N. J. L. 628, 
94 A 808; Wilson v. Wintermute, 27 
Ite. dee JOO he Gay 

N. Y.—E. B. Ficklen Tobacco Co. v. 
Friedberg, 196 App. Div. 409, 187 NYS 
561; Matter of Prentice, 155 App. 
Div. 480, 139 NYS 1027. 

Okl.— Yale Theatre Co. v. Majors, 
123 OkW124,°251 P1019. 

Or.—Osmun v. Winters, 30 Or. 177, 
46 P 780. 

Pa.—Boles v. Federal Electric Co., 
89 Pa. Super. 160. 

Tex.—Texas Mut. L. Ins. Assoc. v. 
Wilson, (Civ. A.) 19 SW. (2d). 592; 
San Antonio,.ete., R. Co. v. Miller, 
(Civ. A.) 137 SW 1194. 

Eng.—Aronson y. Liverpool Corp., 
OAS IAD reed Rea Ge 

Sask.—MacKenzie v. Gray, etc., Co., 
Ltd., 7 Sask. L. 115, 17 DomLR 769, 
28 WestLR 322, 6 WestWkly 914. 

50. Ill.—Goldstein v. Chicago City 
R. Co., 286 Ill. 297, 121 NE 726 [rev 
210 Ill. A. 48]; Kieshkowski v. Bos- 
trom, 179 Ill. A. 73: 


Ogletree, 


PLEADING 
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withstanding delay if plaintiff is not injured,** or 


be allowed not- 


N. J.—Wildwood Bd. of Education 
v. Richmond ROME Conn 2 a Nee ew er 
£96, 105 A 220: 

N. Y. —Tierney v. Helvetia Swiss F. 
Ins. Co., 138 App. Div. 469, 122 NYS 


869. 

Wash.—Finn v. Bremerton, 118 
‘Wash. 381, 203 P 971; Osner v. Loewe, 
111 Wash. 550, 191 P 746. 

Ont.—Wampler v. British Empire 
Underwriters Agency, 48 Ont. L. 428, 
57 DomLR 88 [app allowed on other 
grounds 62 Can. S. C. 591, 62 DomLR 


596, [1922] 1 WestWkly 561]. 

51. Bernheim Distilling Co. v. El- 
more, 12 Cal. A. 85, 106 P 720; Drake 
v. Great Northern R. Co., ys i) 10) 
19, 123 NW 82; Gesman v. Reg., 1 
Sask. L. 39, 7 WestLR 307. 

52. Reed v. Harshall, 12 Cal. A. 
COE aL O Sea ialos f 

53. Caldwell County v. Durrett 


Constr. Co., 180 Ky. 594, 203 SW 291; 
Murtagh y. Kingsland Brick Co., 119 
App. Div. 286, 104 NYS 515. 

54. Sears v. Hetfield, 216 App. Div. 
767, 214 NYS 673; Herbert v. De Mur- 
ias, 115 App. Div. 453, 101 NYS 381; 
McPherson v. Edwards, 19 Man. 337, 
13 WestLR 440. 

[a] On second trial.—The mere 
fact that an application for leave to 
file an additional or amended plea is 
not made until there has been one 
trial of the cause does not demand its 
denial. Goldstein v. Chicago City R. 
. 286 Ill. 297, 121 NE 726 [rev 210 
. A. 48). 

55;, lord, v.0 Hateh, 149) App, Div: 
603, 133 NYS 1068. 

56. Annapolis Farmers’ Nat. Bank 
v. Underwood, 15 App. Div. 626, 44 
NMSei2de 

57. U. S.—Guardian Trust Co. v. 


Meyer, 19 F. (2d) 186. 


Ida.—Vollmer Clearwater Co. v. 
Union Warehouse, ete., Co., 43 Ida. 
37, 248 P 865. 

Ill.—Power Equipment Co. v. Gale 


Installations Cos, 72L0% Ts vAye LAG: 
Northwestern Mut. L. Ins. Co. v. 
Richardson, 130 Ill. A. 205. 
Iowa.—Larson v. Ainsworth, 184 
Towa 1187, 169 NW 462. 
Wash.—John R. O’Reilly, Ine. v. 


Tillman, 111 Wash. 594, 191 P 866. 

[a] Refusal held proper or with- 
in court’s discretion.—Hughes-Speith 
Pipe Line Co. v. McWilliams Harda- 
ware, etc., Co., 172 Ark. 79, 287 SW 
580; Eudora State Bank v. Brechei- 
sen, 98 Kan. 193, 157 P 259; Laughlin 
v. Leigh, 226 Mo. 620, 126 SW 743; 
Parsons v. Rice, 81 Mont. 509, 264 P 
396; Riesgo v. Glengariffe Realty Co., 
116 App. Div. 414, 101 NYS 832, 38 
NYCivProc 407 [aff 194 N. Y. 600 
mem, 88 NE 1130 mem]; McGinty v. 
Brotherhood of R. Trainmen, 166 Wis. 
83, 164 NW 249. 

[b] Refusal held improper.—Mc- 
Cracken v. Montezuma Water, etc., 
Co.) 25: Colo. cA e280, 137.908 New 
York L. Ins. Co. v. Long, 177 Ky. 445, 
197 SW 948; Hckles v. Taylor, (Miss.) 
V6" S682 Leas Mec, mimo nv. Ur 
ner, (Tex. Civ. A.) 199 SW 868; Mc- 
Pherson v. Hdwards, 19 Man. 337, 13 
WestLR 440. 

58. Judish v. Rovig Lumber Co., 
128 Wash. 287, 222 P 898 

59. Buchanan v. Trotter, 4 F. Cas. 
No. 2,075. 

60. Ark.—Reynolds v. Roth, 61 


where the delay is due to the manner in which 
plaintiff has pleaded,®® or other cause for which 
plaintiff is responsible.®® 
in the sound discretion of the trial court to al- 
low an amendment at any time before trial,®7 al- 
though issue has been joined,®® or a commission to 
take evidence issued,°® or a demurrer interposed 
to the plea or answer,®® or a motion made for a 
judgment on the pleadings ;°! or on the day of trial,®? 
or after the case is called for trial,®’ or at,°* or dur- 


So it is ordinarily with- 


Ark. 317, 33 SW 105. 

N. J.—Lanning v. Shute, 5 N. J. 
ie ey 

N. Y.—Coler v. Lamb, 24 App. Div. 
623, 48 NYS 223; Doyle v. Moulton, 
1 Johns. Cas. 246, Cole cz C UCase le 

Tex.—Harris v. Higden, (Civ. A.) 


41 SW 412. 

Ont.—Bacon v. McBean, 4 U. C. Q. 
B. 104; Maxwell v. Ransom, Ue 
Q. B..281; Counter v. Hamilton, aL "Bis 
Cr @re Bs 6; Breakenridge v. King, 4 
Wine Ca.@% BO. S. 297. 

[a] In Maine it is provided by 
statute that a plea cannot be amend- 
ed after demurrer thereto and before 
such demurrer is ruled upon. Brown 
v. Nourse, 55 Me. 230, 92 AmD 583; 
Wakefield v. Littlefield, 52 Me. 21. 

61. Bissig v. Johnston Organ, etc., 
Mie. Cost 36h Calieas alot Nimes Skee 

62. Young v. Gay, 41 La. Ann. 758, 


6 S 608. 
Refusal held proper or with- 


[a] 
tn court’s discretion.—Williams v. 


VWoutz, LiSeCal. 07,0172, ses soe, eNiG= 
Kissick Cattle Comeve Anderson, 62 
Cal Ao DS ie di ba hn aS Fidel- 


ity, etc., Co. v. Minnehoma Oil Corp., 
116OKl 10,243 P 154. 

63. Chicago Title, etc., Co. v. Core, 
126) TY, VA. 272. [att 223 Il. 58, 79 NE 
108]; Fisher v. McCarty, 197 lowa 
369, 195 NW 608; Northwestern Stove 
Repair (OGE A Cornwall, 148 Mo. A. 
605, 128 SW 535; John R. O’Reilly, 
Ine. v. Tillman, 111 Wash. 594, 191 P 

[a] Refusal held proper or within 
court’s discretion.—Baxter v. River- 
side Portland Cement Co., 22 Cal. A. 
UO ssi a DO Win abe Raleigh Medi- 
cal Co. v. Barnett, 185 Ill. A. 82; Co- 
lumbia Heating Co. VEO? Halloran, 144 
Ill. A. 74; Federal Betterment Co. v. 
Reeves, 77 Kan. 111 193 P 62, Ls PA 
Cas 796; Harlan Coal, etc., Co. v. Da- 
vidson, 203 Ky. 580, 262 SW 936; Lou- 
isville v. Lausberg, 161 Ky. 361, 170 
SW 962; State v. Bozeman, 156 La. 635, 
101 S 4; Duval v. Kellam, 1 Rob. (La. y 
58; McKown v. Mathes, 19 La. 542; 
Harlan v. Falfurrias Mercantile Co., 
(Tex. Civ. A.) 214 SW 649. 

[b] A notice under general issue 
cannot be amended after the jury are 


ance Whitehall vy. Smith, 24 Ill. 
6a Us S! 

(2d) 402. 
Ga al Georgia R. Co. v. De 


Loach, 18 Ga. A. 362, 89 SE 438. 

Ida. -_Green Vv. Smith, 13 Ida. 5025 
27 P1604: 

Ill.— Carlson v. Johnson, 263 Ill. 
556, 105 NE 712 [rev 184 Ill. A. 17]. 

Ilowa.—Matheson v. Iowa State 


Traveling Men’s Assoc., 180 Iowa 
1019, 164 NW 194. 
Mich.—David Stott Flour Mills 


v. Saginaw County.Farm Bureau, 237 
Mich. 657, 218 NW 147. 

Okl.—Kershaw _ v. 124 
OK. 174, 254 -P° 74:3. 

Ss. C.—-Richardson v. Northwestern 
R.uCo., L24 S.C) 314, 1iSh 510) 

Tex.—People’s Guaranty State 
Bank v. Hill, (Civ. A.) 256 SW 683; 
Holden vy. Evans, (Civ. A.) 231.SW 


Reynolds, 


146; Kanner v. Startz, (Civ. A.) 203 
Sw 603; Hliza v. State, (Civ. A.) 169 
SW 6388. 


Wash.—Lipsett  v. 94 
Wash. 629, 162 P 1007 
[a] Refusal held proper or within 


Dettering, 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 
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ing,®® or at the close of,** the trial; 


PLEADING 


after the jury 


have been impaneled;*" after the reception of evi- 


court’s discretion.—Globe Indemn. 
Co. v. Union, ete., Bank, etc., Co., 27 
F. (2d) 496; Hotel Woodward Co. v. 
Ford Motor Co., 258 Fed. 322, 169 CCA 
338; J. I. Case Threshing Mach. Co. 
Vv. Copreu, 32Cal. A. 194, 162 P 647; 
Allen v. Los Molinos Land Co., 25 Cal. 
A. 206, 143 P 253; Cook v. Suburban 
Realty Co 20 Cal. A. 538, 129 P 801; 
Florence Oil, ete., Co. v. Hiawatha 
Gas, etc., Co., 55 Colo. 378, 135 P 454; 
Frankfort Marine, etc., Ins. COMVE ie 
fayette Tel. Co., 79 Ind. A. 663, 129 
NE 329; New York Fidelity, etc, Co. 
v. Cooper, 137 Ky. 544, 126 SW 111; 
Freasier v. Harrison, 137 Mo. A. 375, 
118 SW 108; Mayger v. St. Louis Min., 
etc:;,.Co., 68 Mont. 492, 219 P 1102; 
St. Louis Southwestern R. Co. v. 
harp, O2n Tex. Civ. Al s40rel3i Sw: 
614; Richmond College v. Scott-Nuck- 
ols Co., 124 Va. 333, 98 SE 1; Garvey 
v. Garvey, 52 Wash. 516, 101 P 45. 

[b] Allowance held improper.— 
Strasburger v. Bonwit, 174 App. Div. 
215, 160 NYS 1064. 

[ec] Notice under general issue.— 
It is not an abuse of discretion to re- 
fuse permission to amend a notice of 
special matter at the trial. Fowler 
v. Colton, 1 Pinn. (Wis.) 331. 

[d] Evidence defeating plaintiff. 
—The objection that an amended an- 
swer will admit proof of facts that 
will probably defeat plaintiff's claim 
is of no force against defendant’s 
right to amend at the trial. Schaller 
VaeChicaco; etc. wR Con lot Wis.0s1, TL 
NW 1042. 

65. U. S.—Stonewall v. Stone, 207 
Fed. 540, 125 CCA 139. 

Ala.—Huckaby v. McConnon, 213 
Ala. 631, 105 S 886; Murphy v. St. 
Louis Coffin Comnls0 Ala. 143, 43 S 212. 

Ariz.—Union Auto Transp. Con ve 
Mattingly, 278 P 368. 

Cal.—Tolbard v. Cline, 180 Cal. 
240, 180 P 610; Hagar v. Home Stores, 
85 Cal. A. 533, 259 P 1007; Stoops v. 
Pistachio, 70 Cal. A. 772, 234 -P 423; 
Cox v. Rosenberg, 58 Cal. A. 181, 208 
P 377; Milliken v. Valencia, 49 Cal. A. 
16, 189 P 1049. 

Ida.—Hayes v. Flesher, 34 Ida. 13, 
198 P 678. 

Ill.—Bordner v. Depler, 142 Ill. A. 


526. 

Ky.—Howard v. eae ae R. Co., 
105 Sw 932, 32, KyL 3 

Me. —Lanéaster Vv. eee Water 
Dist., 108 Me. 137, 79 A 463, AnnCas 
1913A 1252. 

Mo.—Hanson, etc., Co. v. Creason, 
(A.) 5 SW (2d) 1105. 

Okl.—State v. Wells, 96 Okl. 69, 
220 P 341; Barber Medicine Co. v. 
Bradley, 48 Okl. 82, 150 P 127. 

Porto Rico. —WNieva v. Guanica Cen- 
trale, 27 Porto Rico 511. 
S.°.C.— Ellis’ v.. Johnson, 143 S. C. 
WAS, a: SE 564 

Ss . A. Cooper Wagon, etc. 
Co. V. Dor ateatty Bros:Co., 24°9S.-b: 
381, 123 NW 846. 

Ont.—Clement  v. McFarland, 4 
SEWN. 448, 23 OntWR 613, 8 DomLR 

[a] Refusal held proper or within 
court’s discretion.—Pacific SS. Co. v. 
Sutton, 7 F. (2d) 579 [aff 3 F. (2d) 72, 
and certiorari den 269 U. S. 586 mem, 
46 SCt 202 mem, 70 L. ed. 425 mem]; 
Arkansas State L. Ins. Co. v. Allen, 
166 Ark. 490, 266 SW 449; St. Louis, 
ete. RR. Co. ve Cooper, 120 Ark. 59D, 
180 SW 203; Hagar v. Home Stores, 
85 Cal. A. 533, 259’ P 1007; Portuguese 
American Bank v. Schultz, AQ Cali. A. 
508, 198 P 806; Milliken v. Valencia, 
49 (Cal. A; 16, 189 P 1049; Findley v. 
Lindsay, 43 Cal. A. 158, 184 P 883; 
Paft v. Ottinger, 32 Cal..A.'439, 163 P 
230; Bernheim Distilling Co. v. El- 
more, 12 Cal. A. 85, 106 P 720; Spur- 
rier v. Bullard, 131 Iowa 123, 107 NW 
1036; Morlan v. Hyatt, 116 Kan. 86, 
225 P 739; Abel v. Hounsom, 107 Kan. 
741, 192 P 384,193 P 355; McCullough 
Vv. eo Ue Hayde Contracting Cor desi2 
Kan. 734, 109 P 176; Fort v. Wiser, 
179 Ky. 706, 201 SW is) Béengerive 


ATS W) 527; 


Fouts, 174 Ky. 654, 192 SW 703; Rob- 
ertson v. Hulbert, 226 Mich. 219, 197 
NW 505; Marshall Milling Co. v. 
Hintz-Cameron Co., 156 Minn. 301, 194 
NW 772; Stannard v. National Land 
Agency, 151 Minn. 297, 186 NW 792; 
Commercial Jewelry Co. v. Bowen, 
145 Minn. 487, 175 NW 995; Aber- 
nethy v. Halk, 139 Minn. 252, 166 NW 
218; Reutner v. Chesman, (Mo. A.) 
9 SW (2d) 655; G. Amsinck & Co., 
Inc. v. Kellum Co., (Mo. A.) 290 SW 
616; Western Montana Nat. Bank v. 
Home Ins. Co., 75 Mont. 16, 241 P 
611; Molloy v. Briarcliff Manor, 158 
App. Div. 456, 143 NYS 599, 160 App. 
Div. 897, 144 NYS 1130 [aff 217 N. Y. 
577, 112 NE 429]; Sumner Phosphate 
Co. v. Jarecki Chemical Co., 14 Oh. 
Cirsi©laNei soos 132) Ob. Ciel 286 
Allan-v. Terrell, 126 Okl. 251, 259 P 
268; Bennett v. Portland, 124 Or. 
691, 265 P 483; Taylor v. Brown, 49 
Or. 423, 90 P 673; Ablon v. Wheeler, 
ete., Mercantile Co., (Tex. Civ. A.) 
Hurricane Lumber Co. 
v. Lowe, 110 Va. 380, 66 SE 66; Finn 
v. Bremerton, 118 Wash. 381, 203 P 
971; Worthington vy. La Violette, 60 
Wash. 525, 111 P 784; Ehlers v. Gold, 


176 Wis. 336, 186 NW 596; Ehlers v. 
Automobile Liability Co., 169 Wis. 
494, 173 NW 3825; Demple v. Carroll, 
ZUNE OLPA Ae Looe Loin elo on kee Aaluie 
Gesman v. Reg., 1 Sask. L. 39, 7 
WestLR 307. 

{[b] Allowance held improper.— 


Wood v. Pehrsson, 21 N. D. 357, 130 
NW 1010; Northwest Thresher Co. v. 
Basey, 42 Okl. 169, 141 P 5; North- 
west Thresher Co. v. Minium, 42 Okl. 
LOSee 4. Bid: 
Co. v. Washichek, 42 Okl. 166, 141 P 
4; Northwest Thresher Co. v. Long, 
42, Ol. (1165, 141. P. 4> Northwest 
Thresher Co. v. Bell, 42 Okl. 164, 140 
P 1174; Northwest Thresher Co. v. 
Pruitt, 42 Okl. 163, 140 P 1173; North- 
west Thresher Co. v. McNinch, 42 Okl. 
155, 140 P 1170; Knickerbocker v. 
Beaudette Garage Co., 190 Wis. 474, 
209 NW 763. 

{c] Refusal held improper.—Owl] 
Creek Coal Co. v. Goleb, 210 Fed. 209, 
127 CCA 27; Senate Silver Min. Co. v. 
Hackberry Cons. Min. Co., 24 Ariz. 
481, 211 P 564; Sigel-Campion Live 
Stock Co. v. Holly, 44 Colo. 580, 101 
P 68; Carlson v. Johnson, 263 Ill. 556, 
105 NE 712 [rev 184 Ill. A. 17]; Sar- 
gent v. Bryan, 160 Minn. 200, 199 NW 
737; Madison Tire, etc., Co. v. Mal- 
colm Tire Co., 123 Misc. 425, 205 NYS 
Lichtenstein v. Konig, 142 NYS 
Hamer v. David, 124 S. C. 391, 
117 SE 807. 

{d] Affidavit of defense.—The al- 
lowance of leave to file an amended 
affidavit of defense during trial is 


discretionary. Greth v. Fisher, 29 
Pa. Dist. 836. 
66. Brun v. Evans, 80 Cal. A. 74, 


251 P 330; Ward v, Andrews, 44 Cal. 
A. 390, 186° P 605. 

{a]. Refusal held proper or with- 
in court’s discretion.—Cullinan v. Mc- 
Colgan, 87 Cal. A. 684, 263 P 353; 
Brun v. Evans, 80 Cal. A. 74, 251 P 
330; Randall v. Randall, 101 Kan. 
341, 166 P 516; Howe v. Courtney, 107 
Sw 206, 32 KyL 711; Boldhus v. 
Langdon, 172 Minn. 365, 215 NW 514. 

[b] Cross complaint.—It is not 
an abuse of discretion to refuse to al- 
low an amendment introducing a 
cross complaint after the trial of the 
original issues. Kimdall v. Lincoln 
eo pce) eterno.) 0imidayL3,0.76) 
92. 

67. See cases infra this note. 

[a] Refusal held proper or within 
court’s discretion.—Avery v. White, 
83 .Conne sil, 276) Ay 38605) Angell iv. 
Chicago, etc., TR Coed Kan. 688, 156 
P 763; 98 Kan. 268, 157 P 1196; ‘Bor- 
ski v. Wakefield, 239 Mich. 656, 2L5 
NW 19; Puritan Mfg. Co. v. Toti, 14 
N. M. 425, 94 P 1022; Eaton v. Gen- 
eral Compressed Air, etc., Mach. Co., 
GZ NVESTIMNO ii eyo anke eal O.ir3 

68. U. S.—Ingram-Day Lumber 


Northwest Thresher // 


‘Emery v. Ocean Acc., 
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dence ;°8 after the close of the evidence,®® or of plain- 


Co. v. McLouth, 13 F. (2d) per att 
6° (ay 471]*> Farmers? LO & Lf 
nape eee Park, ete. Re Conelio Fea. 

Ill.— J. R. Watkins Medical Co. v. 
Bailey, 217 Ill. A. 460. 

Ind.—Reed v. Cheney, 111 Ind. 387, 
12 NE 717; New Long Distance Tel. 
es White, 45 Ind. A. 382, 90 NE 

Miss.—Yazoo, etce., R. Co. v. Blum, 
124 Miss. 318, 86 S 805. 

Tex.—J. R. Bissell Dry Goods Co. 
v. Thornton, (Civ. A.) 245 SW 754; 
Gray -v. Fuller, 54 Tex. Civ._A. 345, 
117 SW 919. 

gue: —Campbell v. Eno, 8 Que. Pr. 


ay Refusal held proper or within 
court’s discretion.—Sovereign Camp 
WwW. O. W. v. Dennis, 17 Ala. A. 642, 
87 S 616 [certiorari den 205 Ala. 316, 


SiS: (62075 White River Ra (Conve 
Batesville, etc., Tel. Co., 81 Ark. 195, 
98 SW 721; Breen v. Iowa Cent. R. 


Co., 184 Iowa 1200, 168 NW 901 [cer- 
tiorari den 249 U. S. 604 mem, 39 SCt 
288 mem, 63 L. ed. 798 mem]; Dine 
v. Donnelly, 134 Ky. 776, 121 SW 685; 
Home Sav. Bank v. Woodruff, 14 N. 
M. 502, 94 P.957;. Taylor v. Carr, 125 
Tenn. 235, 141 SW 745, AnnCas1913C 
155; Bonneville Lumber Co. v. J. G. 
Peppard Seed Co., (Utah) 271 P 226. 

[b] Allowance held improper.— 
Arkla Lumber, ete. Co. v. Henry 
Quellmalz Lumber, etce., Co., (Mo.) 
252 Sw 961. 

69. U. S.—Ebner Gold Min. Co. v. 
Alaska-Juneau Gold Min, Co., 210 Fed. 
599, UZ TC CAE2 8b: 

Cal.—Anglo-Californian Bank  yv. 
Field, 154 Cal. 513, 98 P 267; Simp- 
son v. Miller, 7 Cal. A. 248, 94 P 252. 

Ga.—Foy v. McCrary, 157 Ga. 461, 
121 SE 804. 

Syaehy Hairbenks Ve. Walls; 51 59 bil At 

Iowa.—Welsh v. Haleen, 157 Iowa 
647, 188 NW 502. 

Mo. ree g oe Chapman, 218 Mo. 
A. 679, 267 SW 7 

Okl.—Federal vapor saints Credit 
Bank v. Cosby, 134 Okl. 1, 272 P 436. 

[a] Refusal held proper or within 
court’s discretion.—Arkansas Anthra- 
cite Coal, etc., Co. v. Stokes, 2 F. (2d) 
ulale Breakwater Co. v. Donovan, 218 
Fed. 340, 1384 CCA 448; Old American 
Ins. Co. v. Deloney, 178 Ark. 1194, 13 
SW (2d) 825; Bluff City Lumber Co. 
v. Hilson, 85 Ark. SO LOT SONS wlonee 
Cullen v. "Bisbee, 168 Cal. 695, 144 Pp 
968; Valentine v. Rosenhaupt, 19 Ida. 
130, 112 P 685; Hirsh v. Arnold, 318 
Til, 28, 148 NE 882; Robar v. Isham, 
a TOmmlt 585, 142 NE 460; Shontz v. 
Metzger, 186 Ill. A. 436; Foxwell v. 
Justice, 191 Ky. 749, 231 SW 509: 
Citizens’ Tel. Co. v. Wakefield, (Ky.) 
126 SW 127; Cincinnati, etc., R. Co. v. 
Crabtree, 100 SW 318, 30 Kyl 1000; 
etc... Corpy 208 
Mich. 295, 176 NW 566; Saginaw 
Milling Co. v. Schram, 186 Mich. 52, 
152 NW 945; Hermann vy. People’s 
Dept. Store, 160 Mich. 224, 125 NW 
49; Caldwell v. City of New York Ins. 
Co., (Mo. A.) 245 SW 602; Jennings 
vy. National American, (Mo. A.) 179 
SW 789; Cauley v. Dunn, LOVNAIC: 
32, 83 SH 16; Hahn v. Sleepy Bye 
Milling Co., 21 8. D. 324, 112 NW 843; 
Waco v. Darnell, (Tex. Civa Ac) 20 
Sw (2d) 409; Coffin v. Schulz, (Tex. 
Civ. A.) 260 SW 612; Pinchback v. 
Swasey, (Tex. Civ. A.) 194 SW 446; 
Thornton v. Goodman, (Tex. Civ. A.) 
185 SW 926 [rev on other grounds 
(Commn. A.) 216 SW 147]. 

[b] Allowance held improper.— 
Johnson v. Sunshine Oil Corp., (Tex.) 
2438 SW 455 [mod (Civ. A.) 227 SW 
698]; Klock Produce Co. v. Diamond 
lee ete: Cos ,90 Wash. 67, 155. RP" 414, 
94 Wash. 698, 162 P 359. 

[c] Refusal held improper.— 
Pendleton v. Brown, 25 Ariz. 604, 221 
P 213; Johnson vy. Success Brick 
Mach. Co., 93 Miss. 169, 46 S 957. 


5384 [49 C.J.] 


tiff’s7® or defendant’s™! evidence; after report of a 
referee ;‘* after motion for directed verdict;** after 
submission;‘* after verdict,*® or in some instances 


even after judgment.*® 


Necessity of excusing delay. The fact that de- 
fendant offers no excuse for his apparent delay in 
seeking an amendment is a factor which may influ- 
ence the court in refusing to allow 1it.77 

[§ 709] (d) Subject Matter of Amendments—aa. 
Under the general rules as to the liber- 
ality with which amendments to defendant’s plead- 
ings may be allowed,7® amendments may be freely 
allegations more 


In General. 


granted for the purpose of making 


[d]. Notice under general issue 
cannot be amended after the evidence 
is closed. Leek v. Flint, (Miss.) 33S 


494. 
70. a Ale KOLO) ave 
Wynn, 166 Ala. 418, 51 S 976. 


La.—Louisiana Electric Co. v. Mou- 


ton, 5 La. A. 628. 

ING AS atch, 149 App. Div. 
603, 1383 NYS 1068. 
goo smith v. Ward, (A.) 166 NE 
Wash.—Osner v. Loewe, 111 Wash. 
550, 191 P 746, 

[a] Refusal held proper or within 
court’s discretion.—Rogers Bros. Co. 
Vou Beek 43 mCalspeA. 110s 184 oP voLb; 
Richner v. Plateau Live Stock Co., 44 
Colo. 302, 98 P 178; R. A. Sherman’s 
Sons Co. v. Industrial, etc., Co., 82 
Conn. 479, 74 A 773; Hoffman v. Al- 
ford, 85 Ind. A. 6247-155 NE 261; 
Louisville, etc., R. Co. v. Stewart, 131 
Ky. 665, 1153 W 775; Yerxa v. Ran- 
dazzo Macaroni Mfg. Co.;, 855 Mo, 
927, 288 SW 20; Dietz v. Rabe, 65 
Mont. 500, 211 P 343; Ennis v. Re- 
tail Merchants’ Assoc. Mut. F. Ins. 
Co., 28 N. D. 20, 156 NW 234; Battey 
v. Warner, 28 1s al 312,67. A 63; Os- 
ner v. Loewe, 111 Wash. 55 (Dea hike 2 
746; Palmer Vv. Schultz, 138 Wis. 455, 
120 NW 348. 

[b] Allowance held improper.— 
Pipe, etc., Supply Co. v. Mason, etc., 
Co., 181 App. Div. 317, 168 NYS 740. 

71. McMillan v. Fuller, 41 App. 
(D. C.). 384; ._ Missouri Pac. R. Co.. v. 
Clark, (Mo. SINS 268 SW 97. 

[a] Befusal held proper or within 


court’s discretion.—New Amsterdam | 


Casualty Co. v. Iowa State Bank, 1 


KF. (2d) 196; Prefontaine v. Great 
Northern R. Co., 51 N. D. 158, 199 NW 
480 


72. Globe Granite Co. v. Clements, 
92 Vt. 383, 104 A 104. 
Maddock v. McDonald, 111 Or. 
448, 227 P 463. 

fa] Refusal held proper.—Moore 
v. Western Meat Co., 16 N. M. 107, 113 
P 827. 

74,; Coker, v., Utter, 152° Ga. 157, 
108 SE 538. 

fa] Refusal held proper or within 
court’s discretion.—Nulty v. Price, 
202 Cal. 279, 260 P 291; Reed v. Har- 
shall, 12 Cal. A. 697, 108 P 719; Speer 
VE Hall, 196 Ky. 597, 245 SW 282; 
Christen v. Christen, 184 Ky. 822, 213 
SW 189; Moore v. Damron, DO, USC 
799, 164 SW 103; Boyd v. Morris, 106 
SW 867, 32 Kyl 642; Miller v. A. P. 
Green Fire Brick Co., (Mo. A.) 246 
SW 960. 

[b] Allowance held improper.— 
Wilkes v. Kitchen, 187 Ky. 211, 218 
SW 718; Hoatson v. McDonald, 97 
Minn. 201, 106 NW 311. 

[ec] Refusal held improper.—Duff 
v. Hodges, 213 Ky. 392, 281 SW 183. 

75. Durfee v. Kelly, 228 Mass. 571, 
117 NE 907; Kurinsky v. Lynch, 201 
Mass. 28, 87 NE 70; Dancy v. Peyton, 
(Tex. Civ. A.) 282 SW 819; Turner 
Mfg. Co. v. Gmeinder, 183 Wis. 664, 
198 NW 611. 

[a] Refusal held proper or within 
court’s discretion.—Claridge v. Clar- 
idge, 172 Minn. 214, 214 NW _ 780; 
Hutchins v. U. S. Auto. Ins. Exch., 
170 Minn. 273, 212 NW 451; Commer- 
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cial Jewelry Co. v. Bowen, 145 Minn. 
487, 175 NW 995; Leslie v. Mathwig, 
131 Minn. 159, 154 NW 951; Mantz v. 
Fischer, 51 N. D. 685, 200 NW 795. 

76. Gedney v. Diorio, 190 App. Div. 
85, 179 NYS 361; Zander v. Fanslaw, 
29°Oh. A. 259, 162 NE 745. 

[a] Refusal held proper or within 
court’s discretion.—Fairley v. Fal- 
con, 204 Iowa 290, 214 NW 538; Bald- 
win v. Blue Stem Oil Co., 106 Kan. 
848, 189 P 920; Wren v. Cooksey, 147 
Ky. 825, 145 Sw 1116; Breene v. Mac- 
Whyte Co., 101 Okl. 247, 224 P 959. 

[b] Allowance held improper.— 
Ennis v. Retail Merchants’ Assoc. 
Mut. F Ins. Co4, 33. NAD.) 20; 256" NW. 
234, 

77. 
Carpet Co., 
Fralick v. Mercer, 
906; Tierney v. Sampsell, 
119; Foerst v. Empire L. Ins. 
40 App. Div. 631, 57 NYS 971. 

[a] Refusal held proper or within 
court’s discretion.—Manha v. Union 
HWerilizer, Co, fo. Cal (55.,,90 .b look. 
College Nat. Bank v. Morrison, (Cal, 
A.) 280 P 218; Fralick v. Mercer, 27 
Ida. 360, 148 P 906; Willard v. Bris- 
tol, 251 Ill. A. 234; Byerly v. Wilson; 
123 Ill. A. 662; Dobson v. Clemens, 
194 Iowa 1155, 191 NW 184; Breen 
v. Iowa Cent. R. Co., 184 Iowa 1200, 
168 NW 901 [certiorari den 249 U. S 
604 mem, 39 SCt 288 mem, 63 L. ed. 
798 mem];. Sawyer v. Stilson, 146 
Iowa 707, 125 NW 822; Vorhes v. 
Buchwald, 137, lowe... (el ae NW) 
1105; Henry v. Kentucky Diocese 
Trustees Bd. 207 Ky. 846, 270 SW 
476; New York Fidelity, etc., Co. v. 
Carson, 206 Ky. 1386, 266 SW 1063; 
North Jellico Coal Co. v. Helton, 187 
Ky. 394, 219 SW 185; Pikeville v. 
Dils, 175 Ky. 697, 194 SW 918; Louis- 
ville, etc., R. Co. v. Miller, 154 Ky. 
236, 157 SW 8; Weimer y. Smith, 
101 SW 327, 30 Kyl 13811; Western 
Montana Nat. Bank v. Home Ins. Co., 
75. Mont. 16, 241. P \6113,, Chamber- 
‘lain v. Vanderhoof, 114 Nebr. 47, 206 
NW 10; Western Assur. Co. v. Kil- 

patrick-Koch Dry-Goods Co., 54 Nebr. 

bat, 74 NW 592; Paulsen v. Modern 
Woodmen of America, 21 N 
130 NW 231; Reardon v. Averbuck, 
92083 Cs 569, 75 SE 959; Stevens v. 
Montfort State Bank, 183 Wis. 621, 
198 NW 600; U.S. Fidelity, etc., Co. 
vu Parker, 20 Wyo: 29, 121 P 531. 


Andrew v. Benight-Latcham 
V2 Colosea2 sade (Pi 3782 
27 Ida. 360, 148 P 
172) DIS AG 
Co., 


78. See supra § 702. 
79. Cawthon v. Kimbell, 46 La. 
Ann. 750, 15 S 101; Young v. Gay, 41 


La. Ann. 758, 6 S 608; Royal Bank v. 
Williams, 220 App. Div. 603, 222 NYS 
425: Federal Intermediate Credit 
Bank v. Cosby; 134 Okl. 1, 272 P 436. 

fa] An amended counterclaim 
merely making the original more spe- 
cific makes no change in the issues. 
Keith v. Walker, 221 Ky. 741, 299 SW 


80. People’s Guaranty State Bank 
v. Hill, (Tex. Civ. A.) 256 SW 683. 
[a] For example (1) defendant 


may be allowed to amend his answer 
during the progress of the trial to 
change a previous amendment which 
was unintentionally so drawn to set 
up the opposite of what was intended. 


[§§ 708-710 


definite and certain,’® to cure defects of statement,’ 
inadvertent omissions,*+ 
ment,®? to change the mode of stating the defense,** 
or to abandon matters 
pleaded;*4 and if an immaterial issue is tendered in 
a plea leave may be given to amend or replead.8® A 
plea may be amended in regard to matters in con- 
nection with which exceptions have been overruled.®® 

[§ 710] bb. Unnecessary or Useless Amendments. 
An unnecessary®? or useless*® amendment is prop- 
erly refused, as where it attempts to set up matter 
admissible under the original pleadings,®® or where 
it does not help defendant but will embarrass plain- 


inconsistencies of aver- 


of defense previously 


Martinez v. Tan, 12 Philippine 731. 
(2) Where defendant relies on titles 
which inadvertently omit one of the 
lots in suit, the error may be alleged 
in an amendment, since it does not 
change the defense. Gladdish v. God- 
chaux, 46 La. Ann. 1571, 16 S 451. 
[bJ]. Affidavit of defense.—Mc- 
Guire v. Conway, 10 Pa. Co. 298. 


81. Filbin v. Chesapeake, etc., R. 
Co., 91 Ky. 444, 16 SW 92, 13 KyL 
14; Magill’s App., 59 Pa. 430; Gill v. 
Rice, 13 Wis. 549. : 

82. Breunich v. Weselman, 100 
N. Y. 609, 2 NE 385 

83. Woodward v. Williamson, 39 
S.C. 333,17 SH 778. 

84. Musser v. Musser, 92 Nebr. 
387, 188 NW 599; Parrott v. Under- 
wood, 10 Tex. 48. - 
ica McDaniel v. Cater, 21 N. H. 

86. Moore v. Moore, 73 Tex. 383, 11 
SW _ 396. 

87.. White River R. Co. v. Bates= 
Villey. C60.) wT elin Cot iol Atk wore ug 
SW. 721; Louisville, ete., R. Co 
Parker, 165 Ky. 658, 177 SW 465 


[ath 242.0. S) £3, 37 Sct 4, 61 L. ed. 
LO ee EOWA, tvs Strawbridge, 165 
Ky. 88, 176 SW 977. 

88. Cal.—Cobe v. Crane, 173 Cal. 
126, 259) Ber. 

Colo. —Cripple Creek State Bank v. 
Russell, 74 Colo. 111, 219 P 242. 

Ga. Bruce, 144 Ga. 241, 
86 SE i094. 

Ky.—Cincinnati, et R24 Co 
Smith, 165 Ky. 335, “i726 SW 1013, 
Martin v. Martin, 107 SW 771, 32 Kyb 


1100. 
S. C.—Scarborough v. Woodley, 81 
S. C. 329, 62 SH. 405. 
Si D.— Haag v. Burns, 22) (S; Ds Sas 
115 NW i104. 


Wash.—Johnson v. Alexander, 87 
Wiashico (0m 15d) Papp ae 
89. U. S.—La Belle Box Co. v. 


Stricklin, 218 Fed. 529, 134 CCA 257; 
Gardner v. Crossman, 11 Fed. 851. 
Ark,—White River R. Co. v. Bates- 
Ville, ‘ete., «Del. Go. /281 BARK, 195,498 
SW 721. 
5 ate ore v. Baker, 96 Cal. 206, 31 
Conn.—Fogil v. Boody, 76 Conn. 194, 
56 A 526. 
Ky.—Taulbee v. Lewis, 156 Ky. 721, 
161 SW 1100; Owensboro v. Yewell, 


104 SW 284, 31 KyL 858; O’Banion 
Nee Goodrich, 62 SW 1015, 23 KyL 
o 


La.—Smith v. Rock Island, ete., R. 
LOtop il) TER 537, 44 § 290. 
Md.—Gordon v. Downey, 1 Gill 41. 
Pa ieee as v. Stevens, 225 SW 
N. Y.—Colwell Lead Co. v. Home 
Title: Ins. Co., 154 App. “Div. 92> P38 
NYS 744; Recknagel vy. Steinway, 58 
App. Div. 624, 69 NYS 140; 
v. Greenwood Cemetery, 46 Misc. 299, 
93 NYS 180 [aff 112 App. Div. 922 
mem, 98 NYS 1114 mem (rev on other 
grounds 190 N. Y. 276, 88 NE 41)]; 
Hurlburt v. Interior Conduit, etc., Co., 
8 Mise. 100, 28 NYS 1007. ; 
Wash.—Vulcan Iron Works vy. Bur- 
rell Constr. Co., 39 Wash. 319, 81 P 
836. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Schultz. 


as. 


§§ 710-714] 


tiff;°° but the fact that a defense may be technically 
admissible under a general denial does not prevent 
an amendment specifically setting it out.°+ The court 
should not permit a defendant to alter his plea merely 
for the purpose of securing the conclusion in the 
argument,°? or the right both to open and close.°? 

[§ 711] cc. Amendments for Purpose of Delay. 
Amendments which the court is satisfied are asked 
merely for purposes of delay are properly refused.°# 

'§ 712] dd. Inconsistent Amendments. While 
there is some authority to the contrary,®® based upon 
the rule that defendant may be allowed to plead in- 
consistent defenses,?® it is generally held that an 
amendment may properly be refused where it seeks 
to introduce matters inconsistent with the defense 
which is already alleged,®* especially where the 
amendment is also an averment of the impossible un- 
der the conditions disclosed by the pleadings.°® If an 
affidavit of defense filed is insufficient, the court will 
not receive additional affidavits of defense which con- 
flict with each other but will render judgment for 
want of the affidavit.°° 

[§ 713] ee. Insufficient, Sham, or Frivolous De- 
fenses. The fact that the matters which it is sought 


90. Gearing v. McGee, 1 OntWR 


213. 
91. Reilly v. Waterson, etc., Co., 
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moet 151° App. Div. 866; 137. NYS 
N. D.—Howland v. Bailey, 55 N. D. 
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to allege by an amendment are insufficient to con- 
stitute a defense to plaintiff’s action may be a ground 
for refusing permission to amend,+ and the court 
properly refuses an amendment which is clearly 
sham,” frivolous,*® or irrelevant,* or which attempts 
to set up a defense which defendant is not entitled 
to make.> However, an amendment should not be 
refused as frivolous unless clearly so,® nor should it 
be refused where it raises an arguable question ;* 
nor can defendant be denied the right to amend mere- 
ly because the language of the proposed pleading is 
broader than plaintiff deems proper.® After the al- 
legations of an amended answer have been found in 
defendant’s favor on the trial, such an amendment 
will not be declared evasive and insufficient on ap- 
peal. An amendment which is ambiguous in its 
terms may properly be refused.?° 

[§ 714] ff. Matters Previously Known. The court 
will not ordinarily permit defendant to file an 
amended plea or answer when the matter of defense 
proposed by the amendment was known to defend- 
ant when he filed his original pleading and no valid 
excuse is given for not including it therein,!! and a 
similar rule has been applied where, although facts 


American Brick, ete., Co. v. Turnell, 
143 Minn. 96, 173 NW 175. 
Okl.—Summerall v. Covington Bros. 


194 App. Div. 446, 185 NYS 446. 

92. Hartman v. Keystone Ins., Co., 
21 Pa. 466. 

93. Bannon v. Insurance Co. of 
age America, 115 Wis. 250, 91 NW 

6. 

94. Fay v. Hunt, 190 Mass. 878, 77 
NE 502; Kursheedt Mfg. Co. v. Ros- 
enzweig, 189 App. Div. 217, 178 NYS 
430. 

fa] Showing that amendment is 
not offered for delay.—(1) Held nec- 
essary. Thompson v. Rabun, 131 Ga. 
713, 63 SE 215; Potter v. Potter, (Ga. 
A.) 149 SE 579. (2) Held sufficient. 
Copeland v. McClelland, 12 Ga. A. 
785, 78 SE 479; Wilson v. Barnard, 
10 Ga. A. 98, 72 SE 943. 

95. Hardman vy. Kelley, 19 S. D. 
608, 104 NW 272. 

[a] Alternative defense.—An 
amendment alleging an alternative de- 
fense is not precluded by reason of 
inconsistency. Cerasia v. North Bay, 
22 OntWN 424. 

[b] Inconsistency of added plea 
with the original plea is no ground 
for refusing to allow it before trial. 
Hardman v. Kelley, 19 S. D. 608, 104 
NW 272. But see Harney v. Corcoran, 
60 Cal. 314 (holding that refusal to 
permit an amendment inconsistent 
with, and directly contrary to, the 
original answer was not an abuse of 
discretion with which the appellate 
court would _ interfere); Marx Vi 
Gross, 58 N. Y. Super. 221, 9 NYS 719 
[app dism 125 N. Y. 747 mem, 27 NE 
407 mem] (holding that, when the 
added defense is inconsistent with the 
original, the latter should be strick- 
en out). 

96. See supra §§ 348, 349. 

97. U. S.—Arkansas Anthracite 
Coal, ete., Co. v. Stokes, 2 F. (2d) 511. 

Ark.—Hughes-Speith Pipe Line Co. 
v. McWilliams Hardware, etc., Co., 
172 Ark. 79, 287 SW 580. 

Cal.—Wixon v. Devine, 91 Cal. 477, 
2 PATE. 

Colo.—Barton v. Laws, 4 Colo. A. 
212, 35 P 284. 

Ida.—Fralick v. Mercer, 27 Ida. 360, 
148 P 906. 

Ky.—Emmons v. Evans, 178 Ky. 
180, 198 SW 900; Benge v. Fouts, 174 
Ky. 654, 192 SW 708. 

Mo,—Greene vy. Gallagher, 35 Mo. 


Tet 
Y.—Cohen v. Holmes, 191 App. 
Div. 396, 181 NYS 449; Mayer v. 


125, 212 NW 770. 

Oh.—Sumner Phosphate Co. v. Ja- 
recki Chemical Co., 14 Oh. Cir. Ct. N. 
S))9, 62) Oh. Cir Cty 286. 

Okl.—Engle v. Legg, 39 Okl. 475, 
135 P 1058. 

Pa.—Lamborn v. Kirkpatrick, 288 
Pan cll4 0135 A541. 

Wash.—Gerber v. Gerber, 52 Wash. 
253, 100 P 735. 

[a] Amendments held not incon- 
sistent.—Wheeler County Bank v. 
Hargroves, 148 Ga. 487, 97 SE 69; 
Rees v. Storms, 101 Minn. 381, 112 NW 
419; Hughes v. AStna Ins. Co., 148 
Tenn. 293, 255° SW 368. 

{b] An admission of marriage will 
not estop defendant from amending 
his pleadings for the purpose of al- 
leging the nullity of the marriage, 
since such allegation is not inconsist- 
ent with the previous admission. 
Summerlin vy. Livingston, 15 La. Ann. 


519. 
98. Townsend y. Sullivan, 3 Cal. A. 
115, 84 P 435. 
99. Sykes v. Anderson, 14 Pa. Co. 
9, 
1. Cal.—Musick Cons. Oil Co. v. 


Chandler, 158 Cal. 7, 109 P 613; Find- 
ne y. Lindsay, 43 Cal. A. 158, 184 P 


Colo.—Sweet v. Barnard, 66 Colo. 
526, 182’ P 22. 

Ga.—Harris v. Woodard, 142 Ga. 
297, 82 SE 902; High Shoals Mfg. Co. 
v. Price, 136 Ga. 22, 70 SE 641; Lump- 
kin Bank v. Farmers’ State Bank, 35 
Ga. A. 340, 133 SH 307 [vacating for- 
mer judgment 33 Ga. A. 117, 126 SE 
280 (rev on other grounds 161 Ga. 
801, 182 SE 221)]; Miles v. Bowen, 
29 Ga. A. 400, 115 SE 670; Campbell 
v. Walker, 20 Ga. A. 88, 92 SE 545; 
Barrineau v. Holman, 19 Ga. A. 511, 
91 SH 921. 

Ida.—Hagerman First Nat. Bank v. 
Peterson, 279 P 302. 

Ill—Oberman v. Camden F. Ins. 
Assoc., 314 Ill. 264, 145 NE 351. 

Ind.—Heritage v. State, 43 Ind. A. 
595, 88 NE 114. 

Ky.—Louisville, ete., R. Co. v. Hig- 
don, 149 Ky. 321, 148 SW 26 [aff 234 
U. S. 592, 34 SCt 948, 58 L. ed. 1484]; 
Louisville, ete., R. Co. v. Stewart, 131 
Ky. 665, 115 SW 775; Johnston v. 
Walker, 6 Ky. Op. 464. t 

Mich.—Blaty v., Gray, 217 Mich. 
531, 187 NW 360. 

Minn.—Aaberg v. Commercial Men’s 
Assoc., 161 Minn. 384, 201 NW 626; 


| Farm Loan, ete., Co., 280 P 584. 


S. D.—Hahn v. Sleepy Eye Milling 
Co., 21 S. D. 324, 112 NW 843. 

Tex, —McGregor v. Skinner, (Civ. 
A.) 47 SW 398. 

Utah.—Wilson Ms penis Se- 
eurities Co, 272-P 9 

Wis.—Gauf v. Mieaukes Athletic 
Club, 151 Wis. 3338, 1389 NW 207. 

[a] Amendments held sufficient.— 
Gray v. Collins, 139 Ga. 776, 78 SE 
127; Vinton v. Powell, 136 Ga. 687, 71 
SE 1119; Ford v. Serenado Mfg. Co., 
27 Ga. A. 535, 109 SE 415. 

[b] Defective plea of non est fac- 
tum.—National Computing Scale Co. 
v. Haves, 116 Ga. 511, 42 SE 783. 

2. Silica Brick Co. v. Winsor, 171 
Cal. 18, 151 P 425; Lincoln County 
Ere v. Fetterman, 170 Cal. 357, 149 

[a] Earlier pleadings may be re- 
sorted to to determine whether an 
amendment is sham. Silica Brick Co. 
v. Winsor, (171 Cal. o18, 15% BP 425, 

Sham pleading see supra § 82. 

8. Degen _v. Steinbrink, 188 App. 
622, 177 NYS 226. 

[a] Held not frivolous.—Guaranty 
Trust Co. v. Schmidt, 187 App. Div. 
561, 175 NYS 696. 

Frivolous pleading see supra § 82. 

4 Georgia R., etc. Co. v. Auchi- 
nachie, 142 Ga. 513, 83 SE 127; Feder- 
al Sav.; etc.,) Col iv. HRager, 75. Inde cA: 
295, 128 NE 773. 

5. Colon v. Pou, 27 Porto Rico 275. 

6. State Bank v. Keshin, 165 App. 
Div. 974, 150 NYS 157; Peo. v. Har- 
rison St. Cold Storage Co., 138 App. 
Div. 124, 122 NYS 1002; Stackhouse 
v. Lorimer, 19 Que. Pr. 448, 

7. Woods v. Forsyth, 25 B. C. 427. 

8. Sherman vy. International Pub- 
lications, 130 Misc. 543, 224 NYS 47. 

9. Hall v. Woodward, 30 S. C. 564, 
9 SE 684. 
aie Chiques v. Polo, 17 Porto Rico 


11. U. S.—Jefferson v. Burhans, 85 
Fed. 924, 29 CCA 487. 

Ariz. —Union Auto Transp. Co. v. 
Mattingly, 278 P 368. 

Ark.—Chapman, ete., Land Co. v. 
Woodruff, 116 Ark. 189, 173 SW 188; 
American Bonding Co. v. Morris, 104 
Ark. 276, 148 SW 519. 

Cal.—Williams vy. Youtz, 
LOT is 383% 
Assoc. vy. Coleman, 
334, 44 P 793; 


178 Cal. 
Tulare Bldg., etc., 
5 Cal. Unrep. Cas 
Bogue v. Roeth, (A) 


5386 [49 C.J.] 


come to the knowledge of defendant after the filing 
he has delayed in seeking to 
or where his lack of knowledge has been 
This is especially true 
where he gains some benefit from the omission and 
makes the omission by agreement with his adversary 
for the purpose of receiving such benefit.14 
however, an abuse of the court’s discretion to refuse 
to allow a defendant to make a showing as to why 
he has not previously filed an amendment to his an- 
swer and the reasons for his delay.?® 

[§ 715] gg. Newly Discovered Matter. 
constituting a defense coming to the knowledge of 


of his original pleading, 
amend,'? 
due to his own negligence.t* 


276 P 1071; Portuguese American 
Bank v. Schultz, 49 Cal. A. 508, 193 P 
806; Baxter v. Riverside Portland 
Cement Co., 22 Cal. A. 199, 133 P 1150; 


Wells v. McCarthy, 5 Cal. A. 301, 90 P 
203. 
Colo.—Sigel-Campion Live Stock 


Co. v: Holly, 44 Colo. 580, 101 P 68; 
Bransford v. Norwich Union F. Ins. 
Soc., 21 Colo. 34, 39 P 419. 

Ida.—Farmers’, etc., Bank v. Gal- 
laher Inv. Co., 43 Ida. 496, 253 P 383. 

Ill.— Chicago v. Cook, 204 Ill. 373, 
68 NE 538 [aff 105 Ill. A. 353]; Fish- 
er v. Greene, 95 Ill. 94; Page v. Hal- 
lam, 212 Ill. A. 462; Tierney v. Samp- 
sell, 172 Ill. A. 119; Byerly v. Wilson, 
123 Ill. A. 662. 

Iowa.—Dumont v. Peet, 152 Iowa 
524, 132 NW 955; Sawyer v. Stilson, 
146 Iowa 707, 125 NW_822; Reed v. 
Howe, 44 lowa 300. 

Kan.—Baldwin v. Blue Stem Oil 
Co., 106 Kan. 848, 189 P 920; Clark 
v. Spencer, 14 Kan. 398, 19 AmR 96. 

Ky.—Montenegro-Riehm Music Co. 
v. Illinois Trust, ete., Bank, 164 Ky. 


608, 176 SW 32; Wren vy. Cooksey, 
147 Ky. 825, 145 SW 1116; Howe v. 
Courtney, 107 SW 206, 32 Kyl 711; 


Louisville Ins. Co. v. Monarch, 99 Ky. 
578, 36 SW 563, 18 KyL 444; Brady 
v. Peck, 99 Ky. 42, 34 SW 906, 35 SW 
623, 17 KyL 1356; Louisville Under- 
writers v. Pence, 93 Ky. 96, 19 SW 
10, 14 KyL 21, 40 AmSR 176; Newton 
v. Levy, 82 SW 259, 26 KyL 476; New- 
ton v. Long, 22 SW 159, 13 KyL 698; 
Garrison v. Garrison, 1 KyL 279, 10 
Ky. Op. 722. 

La.—Case v. Watson, 22 La. Ann. 
350; Lynch vy. Crain, 2 La. Ann. 905. 

Mich.—Peo. v. Rosewarne, 225 NW 
590; Emery v. Ocean Acc., etc., Corp., 
209 Mich. 295, 176 NW 566. 

Mo.—Reutner v. Chesman, (A.) 9 
SW (2d) 655. 

Mont.—Western Montana Nat. Bank 
v. Home Ins. Co., 75 Mont. 16, 241 P 
611. 

Nebr.—Chamberlain v. Vanderhoof, 
114 Nebr. 47, 206 NW 10. 

N. Y.—-Molloy v. Briarcliff Manor, 

158 App. Div. 456, 148 NYS 599, 160 
App. Div. 897, 144 NYS 1130 [aft 217 
Ie MONEE 112 NE 429]; Eppley v. 
Kennedy, 131 App. Div. 1, 115 NYS 
860 [rev 198 N. Y. 348, 91 NE 797]; 
Jacobs v: Mexican Sugar Refining Co., 
115 App. Div. 499, 101 NYS 320; Mu- 
tual Loan Assoc. v. Lesser, 81 App. 
Div. 138, 80 NYS 1112. 
; Pa.—Greth v. Fisher, 29 Pa. Dist. 
36. 
S. C.—Reardon y. Averbuck, 92S. C. 
569, 5, SH 959; 

Tex.—Johnson v. Sunshine Oil 
Corp., 243 SW 455 [mod (Civ. A.) 227 
SW 698]. 

Va.—Hurricane Lumber 
Lowe, 110 Va. 380, 66 SE 66. 

Wash.—Garvey v. Garvey, 52 Wash. 
Epa WC UCD) hig a Bs ee ey 

Wis.—Ehlers v. Automobile Liabil- 
ity Co., 169 Wis. 494, 173 NW 325; 
Palmer v. Schultz, 138 Wis. 455, 120 
NW 348. 

Wyo.—Demple v. Carroll, 21 Wyo. 
Lil ABB} Nee MVE WEBI iy et eo ba lil 
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trial.17 


ies 


[$§ 714-716 


defendant after his original answer may be set up by 
amendment,'® and it is within the discretion of the 
trial court to permit an amendment to allege matters 
coming to the knowledge of defendant during the 


[§ 716] hh. Denial or Contradiction of Admis- 
sions or Denials. 
in the sound discretion of the trial court to refuse 
defendant permission to amend by withdrawing or 
contradicting an admission previously made by 


itis ordinarily regarded as with- 


him,t® although it is within the discretion of the 


Facts 


Man.—Lechiw v. Sewrey, [1918] 2 
WestWkly 386. 

Sask.—Mackenzie v. Gray, 7 Sask. 
L. 115, 17 DomLR 769, 28 WestLR 322, 
6 WestWkly 914. 

See Bishopric v. York, 1 Alta. L. 
22, 7 WestLR 206 (where amendment 
to set up fraud was allowed, although 
defendants omitted to advise their 
solicitors of the fraud when giving 
a instructions to defend). 

a 
an action by stockholders of a com- 
pany to declare void an agreement 
canceling a lease from another com- 
pany, the lessor company asserted in 
its original answer that the lease was 
canceled for nonpayment of rent. 
About eighteen months thereafter it 
sought to amend by averring that it 
repudiated the lease on the ground of 
fraud in the making thereof. Its offi- 
cers had knowledge, at the time of 
interposing the original answer, of 
the facts sought to be set up in the 
amendment. The excuse for failing to 
set up the facts in the original an- 
swer was that the officers did not, 
prior to the service of the original 
answer, realize their importance, and 
did not, until a few months before ap- 
plying for leave to amend, communi- 
cate them to the counsel of the com- 
pany, who was ignorant thereof. It 
was held that the court improperly 
allowed the amendment. Jacobs v. 
Mexican Sugar Refining Co., 115 App. 
Div. 499, 101 NYS 320. 

[b] Allowance held proper.—Tol- 
bard v. Cline, 180 Cal. 240, 180 P 610. 

12. Ala.—Sovereign Camp W. O. 
W..v., Dennis, 17 Ala. A. .642,. 87 -S 
616 [certiorari den 205 Ala. 316, 87 
S 620]. 

Ark.—St. Louis, ete, R. Co. v. 
Cooper, 120 Ark. 595, 180 SW 203. 

Colo.—Consolidated Juchem Ditch, 
a? Cos wv. Old; /62.Colos 4705163 2 
78. 2 

Ky.—Dine v. Donnelly, 134 Ky. 776, 


121 SW 685; Cincinnati, etce., R. Co. 
v. Crabtree, 100 SW 318, 30 KyL 
1090. 


Mich.—Robertson vy. Hulbert, 226 
Mich. 219, 197 NW 505. 

N. D.—Ennis v. Retail Merchants’ 
Assoc: Mut.» EN Ins, Cos) 33° Na Ds 20; 
156 NW 234. 

13. Continental Casualty Co. v. 
Semple, (Ky.) 112 SW 1122; Oliver v. 
Blaine Motor Co., (Miss.) 111 S 442; 
Ablon v. Wheeler, ete., Mercantile Co., 
(Tex. Civ. A.) 179 SW 527; Haton 
v. General Compressed Air, ete., Mach. 
SO, OZ eVWVaShy oiiog lilies Piel Ode 

14. Clark v. Spencer, 14 Kan. 398, 
19 AmR 96. 


15. Dunbar v. Griffiths, 14 Ida. 120, 
93 P 654. 
16. Hibernia Sav., ete., Soc v. 


Laidlaw, 4 Cal. A. 626, 88 P 730. 

17. Cal.—B. & W. Engineering Co. 
v. Beam, 23 Cal. A. 164, 1387 P 624. 

Ga.—Lane v. Tarver, 153 Ga. 570, 
113 SE 452; Coker v. Utter, 152 Ga. 
157, 108 SE 538. 

Miss.— Yazoo, ete., R. Co. v. Blum, 
124 Miss. 318, 36 S 805; Johnson v. 
Success Brick Mach. Co., 93 Miss. 169, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Excuse held insufficient.—In* 


court to permit such an amendment,!® as where it 
appears that the admission was under a mistake of 


46 S 957. 

Mo.—Gray v. Novinger, 166 Mo. A. 
85, 147 SW 1128. 

N. Y.—Allen, ete. Auto Renting 
Co. v. United Tract. Co.,-91 Mise. 531, 
154 NYS 934. 

Ont.—Phillips v. Lawson, 4 OntWN 
1364, 24 OntWR 655, 11 DomLR 453; 
Moffat v. Gladstone Mines, Ltd. 1 
OntWN 223, 272, 14 OntWR 1082. 

18. Cal.—Brown v. Aguilar, 202 
Cal. 143, 259 P 735; Cook v. Suburban 
Realty Co., 20 Cal. ‘A, 538, 129 P 801. 

Colo.—McMahon y. Williams, 80 
Colo. 249, 250 P 560. 

Ky.—Levy v. Nelson, 212 Ky. 444, 
279 SW’ 620; Sloss v. Levi, 5 Ky. Te 
431, 12 Ky. Op. 346. 
sgt Bancker v. Marti, 22 La. Ann. 

Minn.—Iltis v. Chicago, etc., R. Co., 
40 Minn. 273, 41 NW 1040. 

Mo.—Clark v. St. Louis Transfer 
R. Co., 127 Mo. 255, 30 SW 121; Harri- 
son v. Hastings, 28 Mo. 346. 

N. Y.—Horan v. Hastorf, 223 N. Y. 
490, 120 NE 58; Drescher v. Mirkus, 
211 App. Div. 763, 207 NYS 739; De- 
muth Glass Mfg. Co. v. Early, 131 
App. Div. 208, 115 NYS 672; Valen- 
tine v. Healey, 1 App. Div. 502, 37 
NYS 287 [rev on other grounds 158 
N. Y. 369, 52 NE 1097, 48 LRA 667]; 
Smith v. Athens, 74 Hun 26, 26 NYS 
be Miller v. Moore, 1 E. D. Smith 


Oh.—Broch v. Becher, 5 Oh. Dec. 
(Reprint) 519, 5 AmLRee 380. 

Okl.—Keota First State Bank Vv. 
Bridges; 39° OkIT'355,eee byes S08. 

Utah.—Bonneville Lumber Co. v. 
J. G. Peppard Seed Co., 271 P 226. 

Wash.—Stone vy. Insurance Co. of 
North America, 56 Wash. 427, 105 P 
856; Gould v. Gleason, 10 Wash. 476, 
39 P 123. 

Wis.—Ballston Spe Bank v. Marine 
Bank, 16 Wis. 120 

Ont. —Guelph v. Jules Motor Co., 4 
SEW 401, 23 OntWR 823, 8 DomLR 

Sask.—Gesman vy. Regina, 1 Sask. 
L. 39, 7 WestLR 307. 

19. Cox v. Rosenberg, 58 Cal. A. 
181, 208 P 877; John R. O’Reilly, Ine. 
ve Tillman, 111 Wash. 594, 191 P 866; 
Durkee y. Felton, 54 Wis. 405, 11 
NW 588. See Miller v. Moore, 1 BH. D. 
Smith (N. ¥-) 39 (Grit ibe proper 
in any case, it must be upon very sat- 
isfactory evidence that the party has 
been deceived or misled, or that his 
pleading was put in under a clear 
mistake as to the facts); Strong v. 
Dwight, 11 AbbPrNS (N. L¥75) BESO 
(holding that under the liberal rules 
of pleading introduced by the code, 
the court may allow a verified an- 
swer to be amended by striking out a 
material admission and substituting 
a denial, but that in such a case the 
original answer may be used as evi- 
dence on the trial, to be rebutted by 
defendant). 

[a] An admission is withdrawn. 
where the only reasonable construc- 
tion to be given the amendment is 
that defendant so intended. Moore 
v. Calvert Mortg., etc., Co., 13 Ga. A. 
54, 78 SE 1097. 


— 
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fact,?° or inadvertently made,?! and is not correct. 
So, an unintentional denial may by amendment be 
An amendment contra- 
own testimony is properly re- 


changed to an admission.22 
dieting the party’s 
fused.? 


Admission to obtain right to open and close. 

a matter within the discretion of the court to grant 
or refuse permission to amend an answer to enable 
the affirmative of the issue which it had lost by deny- 
ing certain facts set up in the ecomplaint.?4 
the party has admitted a prima facie case in order 
to obtain the opening and conclusion, he cannot after 
failing to carry the burden of proof amend his plead- 
‘ing by withdrawing his admission or modifying it in 
any way that would require plaintiff to make out his 


case.2> 


20. Elliott v. Lynch, 9 Que. Pr. 
306. See National Pipe Bending Co. 
v. Fisher, 87 Hun 175, 33° NYS 1035 
(holding that, where an answer, 
which admitted the existence of a 
contract alleged in the complaint, was 
interposed by defendant’s attorney, in 
the absence of defendant, upon in- 
sufficient information, it might be 
amended so as to set up facts in 
avoidance, especially where the 
amendment sought was not upon a 
mere matter of technical defect in 
the execution of the contract, but 
went to the denial of the contract it- 


self). 

[a]. Necessity of showing.—An 
amended answer inconsistent with, 
and contradictory of, the original an- 
swer should not be permitted without 
an affidavit that the original answer 
was filed under a mistake as to the 
facts. Reynolds v. West, 32 Ark. 244. 

21. Koons v. Price, 40 Ind. 164; 
Chechik v. Bronfman, 18 Sask. L. 512, 
[1924] 3 DomLR 1065, [1924] 2 West 
Wkly 1165; Gesman v. Reg., 1 Sask. 
L. 39, 7 WestLR 307. 

[a] Failure to deny.—Where de- 
fendant, by clerical error, failed to 
deny material allegations, the rule 
against amendment changing’ the 
cause of action does not prevent 
amendment to enter the denial, espe- 
cially where both parties went to trial 
on the theory that such matters were 
at issue. Pacific Co. v. Cronan, 82 
Ori¥383, 161° P 692: 

22. Neilson v. Title Guaranty, etc., 
CO:, 92"Or-243,-1380" P 507; 

Chlein v. Kabat, 72 Iowa 291, 
33 NW 771. 

24. Louis _v. Connecticut L. Ins. 
Co., 58 App. Div. 137, 68 NYS 683 [aff 
172 N. Y. 659 mem, 65 NE 1119 mem]. 

25. Fisher v. Geo. S. Jones Co., 1 
Ga. 490, 34 SE 172. 


26. Ala.—Lowy v. Rosengrant, 196 
Miawissi le S)-43958 Marphy Vv. St. 
Louis Coffin Co., 150 Ala. 143, 43 S 
212. 


Ark.—Kansas City Southern R. Co. 
v. Bull, 120 Ark. 43, 179 SW 172. 

Cal.—-Gould v. Stafford, 101 Cal. 32, 
ae Ail 429; Harney v. Corcoran, 60 Cal. 


"Bolo. Cartwright v. Ruffin, 43 Colo. 
377, 96 P 261; Gougar v. Buffalo Spe- 
cialty Cou26' Colon A.-8) 141. P 511. 

Conn.—Goodale v. Rohan, 76 Conn. 
680, 58 A 4. 

Ga.—Millen Hotel Co. v. Millen 
First Nat. Bank, 20 Ga. A. 701, 93 SE 
253; J. I. Case Threshing Mach. Co. 
Vv. Donalson, 12 Ga. A. man 76 SH 1049; 
Connor v. Hodges, 7 Ga. A. 153, 66 SE 
546. 

Tll.—Carlyle v. Carlyle Water, etc., 
Co., 140 Ill. 445, 29 NE 556. 

Ind. —Bequette v. Lasselle, 5 Blackf. 


443; Case v. Moorman, 25 Ind. A. 293, 
58 NE 85. 

Kan.—Underwood vy. Fosha, 89 Kan, 
768, 133 P 866 


Mich.—Ruddock v. Detroit L. Ins. 
Co., 209 Mich. 638, 177 NW 242. 

Mo.—Southern Real Hst., .etc., Co, 
v. Bankers’ Surety Co., 184 SW 1030. 

Nebr:—Omaha, - ete., R. Co. ~v. 
Moschel, 38 Nebr. 281, 56 NW 875. 
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[§ 717] ii. Adding Defenses. 
garded as within the sound discretion of the trial 
court to permit an amendment setting up a new or 
additional defense,?° subject to such limitations as 


[49 C.J.] 537 


It is ordinarily re- 


may be imposed by the time at which the amendment 


It is 


Where 
ally allowed.®° 


time.?3 


N. Y.—National Gum, etc., Co. v. 
Century Paint, ete., Co., 117 App. Div. 
267, 104 NYS 327. 

N. D.—Continental Supply Co. v. 
Syndicate Trust Co., 52 N. D. 209, 202 
NW 404. 

Oh.—Zander v. Fanslaw, 29 Oh. A. 
259, 162 NE 745. 

S. C.—Ellis v. Johnson, 1438 S. C. 
3825, 141 SE 564; Stokes v. Liverpool, 
etc., Ins. Co., 130 8S. C. 521, 126 SE 649. 


Tex.—Foster v. Wright, (Civ. A.) 
217 SW 1090. 
Wash.—-Van Lehn v. Morse, 16 


Wash. 672, 48 P 404; Skagit R., etc., 
Coev,cCole, 2) Wash. 57, 25) B 1O7e 

Wis.—Brown yv. Bosworth, 62 Wis. 
542, 22 NW 521. 

Review of discretion see Appeal 
and Error § 2759. 

27. See cases infra this section. 

28. Stevens v. Matthewson, 45 
Kan. 594, 26° P 38; Bowman v. De 
Peyster, 2 Daly (N. Y.) 203; Stewart 
v. North Metropolitan Tramways Co., 
16 Q. B. D. 556; Williams v. Leonard, 
16 Ont. Pr. 544. 

[a] Surprise.—-Where the oppos- 
ing attorney makes oath that he is 
not prepared to meet the proof which 
such amendment will allow, an 
amendment at the trial is properly re- 
fused. Ginsburg v. Von Seggern, 59 
App. Div. 595, 69 NYS 758 [aff 172 
N. Y. 662 mem, 65 NE 1116 mem]. 

[b] If plaintiff can be compensat- 
ed by costs there is no injustice in 
allowing this amendment. Steward 
v. North Metropolitan Tramways Co., 
16 Q. B. D. 556; Williams v. Leonard, 
16 Ont. Pr. 544. 

29. See infra § 718. 

80. Ark.—Stainback v. Henderson, 
TI PAT. L7G, 9 dais WSO. 

Del.—National Dredging Co. 
cape Trunk R. Co., 17 Del. 446, 41 se 


ge 98 Ga. 238, 
25 SE 416; Barrett v. Pascoe, -90 Ga. 
826, 17 SE 117; Howard vy. Simpkins, 
70 Ga. 322. 


Ill.—Misech v. McAlpine, 78 Ill. 507. 

Kan.—Stevens v. Matthewson, 45 
Kan. 594, 26 P 38. 

Kon ce v. Wafer, 12 La. Ann. 

Mo.—Bradley v. Phcenix Ins. Co., 28 
Mo. A. 7. 

N. Y.—Ford v.. Ford, 53 Barb. 525, 
35 HowPr 321; Harrington v. Slade, 
22 Barb. 161; Diamond v. Williams- 
burgh Ins. Co., 4 Daly 494 [overr 
Woodruff v. Dickie, 28 N. Y. Super. 
619, 31 HowPr 164]; Union Nat. Bank 
v. Bassett, 3 AbbPrNS 359; Macqueen 
v. Babcock, 13 AbbPr 268, 22 HowPr 


229; Van Ness v. Bush, 22 HowPr 
Oe Beardsley v. Stover, 7 HowPr 
94) 


S. C.—Millan v. Southern R. Co., 54 
Se Cl 7485; 32) SH 5395) Jennings v- 
Parr, ae S: 627109) 32) SE) 73 
S. D.—Hardman v. Kelley, HOS: Db: 
608, 104 NW 272; Murphy v. Plankin- 
ton’ Banks 18" SV Distt, 00 NW 614! 
Wash.—-Van Lehn vy. Morse, 16 
Wash. 672, 48 P 404. 
Wis.—Rogers v. Wright, 21 Wis. 
681; Gregory v. Hart, 7 Wis. 532. 
Eng.—Cargill v. Bower, 4 Ch. D. 78. 


is sought,?7 and the necessity of avoiding an in- 
justice to the plaintiff,?® and, in some jurisdictions, 
a substantial change of the issues.?? 
for before trial or at the commencement of the trial, 
an amendment adding a new defense is very gener- 
Where, however, defendant has un- 
duly delayed in offering his amendment, leave may 
be refused, even before trial.?1 
quently been held proper to permit an amendment of 
this character at the trial,?? or to refuse it at that 
Courts very 


When applied 


Similarly, it has fre- 


generally refuse, after the evi- 


Ont.—Caughill v. Clarke, 3 Ont. 269. 
[a] Unconscionable pleas (1) may 
be added by amendment before trial. 
Bradley v. Phoenix Ins. 


NYS 183; Union Nat. 
v. Bassett, 3 AbbPr (N. Y.) 359; Gil- 
christ v. Gilchrist, 44 HowPr (N. Y.) 
317; Elouts v. Bartle, 14 S. D. 322, 85 
NW 591. (2) An unconscionable plea 
may be refused, however, where the 
dictates of justice so demand. Wie- 
gel v. Mogk, 46 App. Div. 190, 61 NYS 


528; Stern v. Doheny, 29 Misc. 711, 
62 NYS 774. 

[b] Refusal held  erroneous.— 
Johnson vy. Alexander, 87 Wash. 570, 
Pd Pie : 

31. Wilson v. Wilson, 125 Tl. A. 
3885; Bequette v. Lasselle, 5 Blackf. 


(Ind.) 443; St. Clara Female Academy 
v. Northwestern Nat. Ins. Co., i101 
Wis. 464, 77 NW 893. 

32. U. S—HEllerd v. Griffith, 29 F. 
(2a) 402. 

Ariz.—Pendleton v. Brown, 25 Ariz. 
604, (224. P* 21.3) 

Cal.—Beronio v. Southern Pac. R. 
ie 86 Cal. 415, 24 P 1093, 21 AmSR 


Std —Central of Georgia R. Co. 
De Loach, 18 Ga..A. 362, 89 SE 433. 

Iowa. Breen v. Iowa Cent. RaCos 
184 Iowa 1200, 168 NW 901 [certio- 
rari den 249 U. S. 604 mem, 39 SCt 
288 mem, 63 L. ed. 798 mem]. 

Minn.—Rees v. Storms, 101 Minn. 
381, 112 NW 419. 

Fuelberth, 109 


Nebr.—Fischer  y. 
Nebr. 779, 192 NW 225; Dunn v. Bo- 
zarth, 59 Nebr. 244, 80 NW 811. 

N. J.—Kellogg v. Scott, 58 N. J. 
Eq. 344, 44 A 190. 

N. Y.—Woodruff v. Dickie, 28 N. Y. 
Super. 619, 31 HowPr 164. 
124 


Okl.—Kershaw v. Reynolds, 
Pa.—Stillwell v. Rickards, 152 Pa. 


Okl. 174, 254 P 7138. 


43%, 25 A Sol. 
Tex.—Elza v. State, (Civ. A.) 169 
SW 63 


Wash: —Lipsett v. 94 
Wash. 629, 162 P 1007. 

Fad Amendment based on plain- 
tiff’s evidence which clearly suggest- 
ed a new defense not previously 
known to defendant should be al- 
lowed. Kellogg v. Scott, 58 N. J. Ea. 
344, 44 A 190. 

[b] Additional defenses based on 
evidence introduced during the trial, 
without objection, should be allowed. 
McMurray v. Boyd, 58 Ark. 504, 25 
ee v. Smith, 71 Wis. 18, 


Dettering, 


{c] Prior ignorance of the new 
defense should be shown affirmative- 
ly by defendant to entitle him to set 
a new defense during trial. Halleck 
v. Bresnahen, 3 Wyo. 73, 2 P 537. 

33. Ark.—Central Clay Drain. 
Tee. v. Hunter, 174 Ark. 293, 295 SW 


Cal.—J. I. Case Threshing Mach. 
Co. v.. Copreu, 32 Cal. 3A. 194, 162 P 
647; Allen v. Los Molinos Land Co., 
25 Cal. A. 206, 143 P 253. 


Ind.—Kerschbaugher v. Slusser, 12 
ind: 453. 
Iowa.—Dobson vy. Clemens, 194 
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dence is all in, to allow an amendment adding a new 
if the circumstances warrant, 
the amendment may be allowed even at this stage of 


defense,** although, 


the trial.*® 


Plea in abatement. Under a rule that a plea in 
abatement, being a dilatory plea, must be filed if at 
all at the first term,*® new and distinet grounds for 
abatement cannot be set up at a later term under the 
guise of an amendment to a plea in abatement filed 
in due time,*’ unless plaintiff has so amended his 
pleadings as for the first time to make available the 
matters of defense sought to be urged by the amend- 


Iowa 1155, 191 NW 184. 
Kan.—Morlan v. Hyatt, 
86, 225 P 739; Angell v. Chicago, etc., 
Re Co: Siekany 688, 156 P 7635193 Kan: 
268, 157 P 1196; Russell v. Gregg, 49 


Kan. 89, 30 P 185. 

Ky.—Felton v. Dunn, 60 SW 298, 
22 KyL 1224. 

Mich.—Borski v. Wakefield, 239 


Mich. 656, 215 NW. 19. 
Mo.—Levels v. St. Louis, 

Co., 196 Mo. 606, 94 SW 275; Freasier 

Pee et 137 Mo. A. 375, 118 SW 


Mont.—Parsons v. Rice, 81 Mont. 
509, 264 P 396. 

Nebr.—Chamberlain v. Vanderhoof, 
114 Nebr. 47, 206 NW 10. 

N. Y.—McGraw v. Godfrey, 56 N. Y. 
610 mem, 16 AbbPrNS 358; Pipe, etc., 
Supply Co. v. Mason, etc., Co., 181 
App. Div. 317, 168 NYS 740; Peo. v. 
Raquette Falls Land Co., 93 Misc. 
.582, 158 NYS 467. 

N. C.—Barbee v. Davis, 187 N. C. 
78, 121 SE 176 [certiorari den 264 U. 
S. 588 mem, 44 SCt 401 mem, 68 L. 
ed. 863 mem]. 

Okl.—Piper v. Choctaw Northern 
Townsite, etc., Co., 16 Okl. 486, 85 P 
965. 


Wis.—McGinty v. Brotherhood of 
oe ste 166 Wis. 88, 164 NW 

Wyo.—-Halleck  v. 
Wyo fos. 20 oon. 

ing.— Collette v. Goode, 7 Ch. D. 
842. 

34. U. S.—Breakwater Co. v. Dono- 
van, 218 Fed. 340, 1384 CCA 148. 

Ark.—Hall, ete. : Woodworking 
Mach. Co. v. Louisiana, etc., R. Co., 
78 Ark. 536, 95 SW 799; Norris v. 
Kellogg, 7 Ark. 11:2; 

Cal.-—College Nat. Bank v. Morri- 
son, (A.) 280 P 218. 

Conn. Re ao ig v. Rohan, 76 Conn. 
680, 58 A 4 

Iowa.—Thoman v. Chicago, etc., R. 
Co., 92 Iowa 196, 60 NW 612. 

Minn.—Boldhus v. Langdon, 172 
Minn. 365, 215 NW 514; Lamm v. 
Armstrong, 95 Minn. 434, 104 NW 304, 
111 AmSR 479. 

Mo.—Ryans v. Hospes, 167 Mo. 342, 
67 SW 285. 

N. ORS oat a Dunn, 167 N. C. 32, 


83 SE 

N. puprctontaine v. Great North- 
ern R. Co., 51 N. D. 158, 199 NW 480. 

Pa.—Ridgely v. Dobson, 3 Watts 
& S. 118. 

R. I.—Battey v. Warner, 28 R. I. 
S12 16 Ae G8. 

s D.—Hahn vy. Sleepy Eye Milling 
Co., 21 S. D. 324, 112 NW 8438; Brown 
v. dmonds, 9S. D. 278, 68 NW 734. 

Ww ep ROLO COn View COLE, 
2 Wash. 57, Zoe LOW. 

Ont.—Greenizen vy. Burns, 13 Ont. 
A. 481. 

35. U. S.—Ebner Gold Min. Co. v. 
Alaska-Juneau Gold Min. Co., 210 Fed. 
599, 127 CCA 2385. 

Cal.—Simpson v. Miller, 7 Cal. A. 


248, 94° P1252. 
; man, 25 Ind, A. 
293, 58 NB 85. 
Nebr.—Omaha, etc. R. Co. -v. 
Moschel, 38 Nebr. 281, 56 NW 875. 
Oh.—Hodges v. Taft, 16 Oh. Cir. 
Ging Newson Lys (Ol. Cir, 1Cte n2its 
Wis.—Hanson v. Michelson, 19 Wis. 
498. 
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116 Kan. 
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[§ 718] 


jj. Changing Defense or Issues.?° 
absence of statutory restrictions,*® it is ordinarily 


[§§ 717-718 


In the 


regarded as within the sound diseretion of the trial 


36. See supra § 264. 

875 uta vy. Johnson, 122 Ga. 49, 
49 SE 8 

38. Suillian v. Johnson, supra. 

39. Amendments as of course see 
Supra § 592. 

40. See statutory provisions. 

{a] In Louisiana (1) it is held 
that the statutes prohibit amend- 
ments substantially changing the de- 
fense. State v. Bozeman, 156 La. 635, 
101 S 4; Jamison v. Cullom, 110 La. 
781, 34. S 775; King v. Gantt, 33 La. 
Ann. 1148; Boagni v. Anderson, 32 
La. Ann. 920; Guilbeau v. Thibodeau, 
30 La. Ann. 1099; Avegno v. Fosdick, 
28 La. Ann. 109; Babcock v. Shirley, 
Ui Wa 73) Calvert-v. Tunstall. 2) saa: 
207. (2) To an answer alleging that 
an act was a valid sale, an amend- 
ment averring that the act was a 
donatio inter vivos is inadmissible as 
changing the defense. Guilbeau_ v. 
Thibodeau, supra. (3) A married 
woman, in view of the fact that she 
occupies a favored position in resist- 
ing the liability of a debt alleged to 
be her husband’s only, may change 
her plea, in an action for the foreclos- 
ure of a mortgage, from a general 
denial to a plea that the land was 
purchased for the community, and 
that the debt was a community debt 
of her husband for which she could 
not bind herself. Knoblock v. Posey, 
126 La. 610, 52 S 847. (4) Where an 
employee sues for injuries received 
through alleged negligence of the 
employer, the latter can, in an amend- 
ed answer, set up the defense that 
plaintiff assumed the risk or that it 
was caused by the fault of a fellow 
servant, without changing the issue 
raised by the general denial. Smith 
VriRock, Island, ete, R. .Co.; 119 la: 
537, 44 S 290. 

{[b] In Oregon amendments may 
be allowed during trial only where 
they do not substantially change the 
zause of action or defense. Lind v. 
Boulin, 97 Or. 232, 190 P 1103 (holding 
amendment setting up breach of con- 
tract, in action for accounting, im- 
proper). 

Amendments to conform to proof 
see supra § 652. 


41. Mass.—Howe v. Pierson, 12 
Gray 26. 
N. Y.—Ford v. Ford, 53 Barb. 525, 


35 HowPr 321; Diamond v. Williams- 
burgh Ins. Co., 4 Daly 494 [overr 
Woodruff v. Dickie, 28 N. Y. Super. 
619, 31 HowPr 164]; Hurlbut v. In- 
terior Conduit, etce., Co., 8 Misc. 100, 
28 NYS 1007. 

Ss. C.—J. B. Colt Co. v. Kyzer, 131 
S. C. 78, 126 SE 520; Stokes v. Liver- 
pool, ete., Ins. Co., 130 Ser, ear7i AS 
SH 649: "Cole v. Ward, 85 S. C. 259, 
ON a isiby Wo Dist dal Va Woodward, 30 S. 
C.,564, 9 SE 684. 

Vt.—Niles v. Danforth, 97 Vt. 88, 

Parker v. 


122 A 498. 

Wash. 121 
Wash. 24, 207 P 1062. 

42. Hoard v. Jones, 119 Kan. 188, 
237 P 888; Stevens v. Matthewson, 
45 Kan. 594, 26 P 38; Marx v. Gross, 
58 N. Y. Super. 221, 9 NYS 719 [app 
dism 125 N. Y. 747 mem, 27 NE 407 
mem]; Schreyer v. New York, 39 N. 
Y. Super. 277. 

[a] Diligence and good faith.— 
When permitting a new defense to 


Parker, 


court to permit an amendment although it substan- 
tially changes the defense,*+ more particularly, where 
such an amendment is sought before trial.*? 
is some authority to the effect, however, that an 
amendment of this kind cannot be had at the trial,** 
and further it has frequently been held that a re- 
fusal of such an amendment at the trial was not an 
abuse of the trial court’s diseretion,** as in the case 


There 


be set up before trial will cause in- 
convenience and expense to other 
party, and perhaps delay a trial in 
which the depositions of material 
witnesses living in remote states have 
been taken on assumption that issues 
had been made by pleadings, the par- 
ty seeking to amend should satisfy 
the trial court both as to diligence 
and good faith. Continental Supply 
Co. v. Syndicate Trust Co., 52 N. D. 
209, 202 NW 404. 

49 “S.-C. 


43. Cuthbert v. 
813, 27 SE 485. 

44. Cal.—Manha vy. Union Fertiliz- 
er, Co.,, 151, Cals 581, 91. Py 893s a ptieno 
Redfield, 116 Cal. 637, 48 P 794; Mc- 
Kissick Cattle Co. v. Anderson, 62 
Cal. AsvSd8:,, 24.7.2) 779): SMillikengave 
Valencia, 47 Cal. A. 16, 189 P 1049. 

Colo.—Florence Oil, ete., Co. v. Hia- 
watha i: etc., Co., 55 "Colo tse 


P3524 
Co. v. Caldwell, 


Brown, 


Tll rat TORS Ins. 
ioe 73, 58 NE 314 [aff 85 Ill. cA 


Iowa.—Breen v. Iowa Cent. R. Co., 
184 Iowa 1200, 168 NW 901 [certio- 
rari den 249 U. S. 604 mem, 39 SCt 
288 mem, 63 L. ed. 798 mem];. Mc- 
Intosh v. Coulthard, 88 NW _ 1067; 
Gallaher v. Head, 108 Iowa 588, 79 


NW 387; Denzler v. Rieckhoff, 97 Io- 
wa 75, 66 NW 147; Thoman vy. Chi- 
cago, etc., R. Co., 92 Iowa 196, 60 
NW 612 


Kan.—Abel v. Hounsom, 107 Kan. 
741, 192 P 384, 193 P 855; MecCul- 
lough v. S. J. Hayde Contracting Co., 
82 Kan. 734, 109 P 176; Barrett v. 
etre etc., Coal Co., 70 Kan. 649, 79 

Ky.—New York Fidelity, ete., Co. 
v. Carson, 206 Ky. 136, 266 SW 1063; 
Foxwell v. Justice, 191 Ky. 749, 231 
SW 509; Louisville v. Lausberg, 161 
Ky. 361, 170 SW 962; Louisville, etc., 
R. Co. v. Miller, 154 Ky. 236, 157 SW 
8; New York Fidelity, ete. Co. v. 
Cooper, 137 Ky. 544, 126 SW 111. 

Mich.—Walbridge v. Tuller, 125 
Mich. 218, 84 NW 188. 

Minn.—Commercial Jewelry Co. v. 
Bowen, 145 Minn. 487, 175 NW 995; 
Pierce v. Brennan, 88 Minn. 50, 92 
NW 507; Morrison v. Lovejoy, 6 
Minn. 319. 

Mo.—Laughlin v. Leigh, 226 Mo. 
620, 126 SW 743; Weed Sewing Mach. 
Co. v. Philbrick, 70 Mo. 646; Gale v. 
Foss, 47 Mo. 276; G. Amsinck & Co., 
Ine. v. Kellum Co., (A.) 290 SW 616; 
Miller v. A. P. Green Fire Brick Co., 
(A.) 246 SW 960; Copple v. Life, etc., 
Assoc., (A.) 196 SW 399; Lucas Mar- 
ket Sav. Bank v. Goldsoll, 8 Mo. A. 


595; Corby V. Wright, 4 Mo. yas 443. 
Mont. 
etc., Co. 68 Mont. 492, 219 P 1102. 


Y.—Strasburger v. Bonwit, 174 
App. Div. 215, 160 NYS 1064; Cruver 
Mfg. Co. Vv. Spooner, 47 App. Div. 
471, 181 NYS 866; Fagen v. Davison, 
9 N. Y. Super. 153; McGraw vy. God- 
frey, 14 AbbPrNS 397 [aff 56 N. Y. 
Gate 16 AbbPrNS 358]. 
D.—Paulsen v. Modern Woodmen 
of Nee ge 21 N: D. 235, 1380 NW 23, 
Ok1.—Allan v. Terrell, 126 Okl. 251, 
259 P 268; U.S. Fidelity, etc., Co. v. 
Minnehoma Oil Corp., 116 Okl. 10, 
243 P 154; Dill v. Malot, 66 Okl. 74, 


LOT Pe? 19. 
Or.—Bennett v. Portland, 124 Or. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 718-719] 


of amendments offered at the close of plaintiff’s evi- 
dence,*® after the close of the evidence on both 
sides,*® after submission of the case to the court,*? 
after auditors have reported,*’ or after verdict,*® or 
It is not an abuse of diseretion for the 
trial court to refuse an amendment changing the 
defense offered on motion for new trial, where de- 
fendant had been permitted to amend twice during 
And an amendment substantially changing 
the nature of the defense will not be permitted after 
Statutory provisions precluding an 
amendment to conform to the proof which substan- 
tially changes the defense®? have been held not to 
preclude such an amendment where sought before the 
trial.°* A statutory rule against the introduction of 
a new defense does not preclude an amendment of 
what is an obvious clerical error or oversight.°° 
Allegation of fraud. It is ordinarily regarded as 


| 54. 


decision.®° 


trial.5 


judgment.®? 


soe 265 P 433. 
C.—Greenville Community Hotel 

Corp. v. Reams, 146 S. C. 203, 143 SE 

Tex.—Harlan v. | Falfurrias Mer- 
cantile Co., (Civ. A.) 214 SW 649. 

Va.—Richmond College v._ Scott- 
Nuckols Co., 124 Va. 333, 98 SE 1. 

Wash.—Bishop v. Averill, 19 Wash. 
490, 53 P 726. 

Wis.—Collins v. Sugar Mfg. 0.455 
Wis. 305, 10 NW 477 

45. U. S.—Southern R. Co. _v. 


North Carolina Corp. Commn., 105 
Fed. 270. 
Colo.—Richner v. Plateau Live 
Stock Co., 44 Colo. 302, 98 P 178. 
Iowa.—Vorhes v. Buchwald, 1387 


Iowa 721, 112 NW 1195; Thoman v. 
Chicago, etc., R. Co., 92 Iowa 196, 60 


NW 612 

Mich.—Taylor v. Goldsmith, 228 
Mich. 259, 200 NW 254 

Mo.—Gale v. Foss, 47 Mo. 276; Cor- 
by v. Wright, 4 Mo. A. 443. 

Or.—McFarland v. Hueners, 96 Or. 
579, 190 P 584. 

Wash.—Johnson y. Alexander, 87 
Wash. 570, 151 P 1121. 


46. U. S—New Amsterdam Casu- 
alty Co. v. Iowa State Bank, 1 F. (2d) 
196 


Ark.—Bluff City Lumber Co. v. 
Hilson, 85 Ark. 39, 107 SW 161. 

Cal.—In re Redfield, 116 Cal. 637, 
48 P 794, 

Iowa.—MelIntosh v. Coulthard, 88 
NW 1069; Gallaher v. Hand, 108 Io- 
wa 588, 79 NW 387. 

Ky.—North Jellico Coal Co. v. Hel- 
ton, 187 Ky. 394, 219 SW 185. 

Mich. —Hermann v. People’s Dept. 
Store, 160 Mich. 224, 125 NW 49. 

Mo.—State v. Reynolds, 208 SW 
618; Southern Real Hst., etc., Co. v. 
Bankers’ Surety Co., 184 SW 1030; 
Laughlin v. Leigh, 226 Mo. 620, 126 


Sw 743. 
Pa.—Allen v. Roberts, 85 Pa. Super. 
9 


Wash.—Klock Produce Co. v. Dia- 
mond Ice, etc., Co., 90 Wash. 67, 155 
P 414, 94 Wash. 698, 162.P 359. 

47. Lindbloom v. Kidston, 2 Alas- 
ka 292; Le Mars Bldg., etc., ‘Assoc. v. 
Burgess, 129 Iowa 422) 105 NW 641; 
Foxwell v. Justice, 191 Ky. 749, 931 
SW 509; Boyd v. Morris, 106 Sw 867, 
32 Kyl 642; Joyce. v. Growney, 154 
Mo. 253, 55 SW 466. 

48. Almand v. Thomas, 148 Ga. 

113 


369, 96 SE 962. 

49. Shawger v. Chamberlain, 
Iowa 742, 84 NW 661, 86 AmSR 411; 
Mantz:v. Fischer, 51 N. D. 685, 200 
NW 795. § 

50. Claridge v. Claridge, 172 Minn. 
214, 214 NW 789; Leslie v. Mathwig, 
131 Minn. 159, 154 NW 951. 

51. Wasser v. Western Land Se- 
curities Co., 97 Minn. 460, 107 NW 


160. 

52. Wymore First Nat. Bank v. 
Myers, 44 Nebr. 306, 62 NW _ 899; 
Pe. v. Spencer, 44 Nebr. 93, 62 NW 
So 


53. See supra § 652: 


PLEADING 


brones® 


Demands. 


Robertson v. Springfield, etc., 
Co. 21 Mo: At 683% “Murphy <v- 
Plankinton Bank, 18 S. D. 317, 100 
NW 614. 

55.) Pacifie, Co.) Vae,Cronan,) Ses Or. 
388, 161 P 692. 

56. U. S.—Stonewall v. Stone, 207 
Fed. 540, 125 CCA 139. 

N. C.—Dockery_ v. Fairbanks- 
Morse Co., 172 N. Xo, 529, 90 SE 501. 

Vt.—Land-y Finance Corp. v. Sher- 
win Plectric Co., 146 A 72. 

Alta.—Bishopric v. York, 1 Alta. 
L. 22, 7 WestLR 206. 

Sask.—Western Trust Co. v. Lang, 
12 Sask. L. 94, [1919] 1 WestWkly 
651; Mackenzie v. Gray, 7 Sask. L. 
115, 17 DomLR 769, 28 WestLR 322, 
6 WestWkly 914; Laird v. Leader 
Pupmshine Coe Lr Sask. Dung scung. 
WestLR 676. 

57. Stonewall v. Stone, 207 Fed. 
540, 125 CCA 139; Hagar v. Home 
Stores, 85 Cal. A. 533, 259° P1007; 
Stevens v. Montfort State Bank, 183 
Wis. 621, 198 NW 600; Mackenzie v. 
Gray, 7 Sask. L. 115, 17 DomLR 769, 
28 WestLR 322, 6 WestWkly 914. 

58. Wood v. Pehrsson, 21 N. D. 
357, 130 NW 1010. 


59. Golden Rod Milling Co. v. Con- 
nell, 84 Or. 551, 164 P 588. 
60. Cal.—Marr v. Rhodes, 131 Cal. 


267, 63)» 364> Burns Vv. Scoofty, 98 
Cal. Pale 8383 Pp’ 86; Guidery v. Green, 
95 Cal. 630, 30. Pp 786; Stringer v. Da- 
vis, 30 Cal.’ 321; Calara Valley Realty 
Co. v. Smith, 29 Cal. A. 589, 156 P 369. 

Colo.—Hyman vy. Jockey Club Wine, 
ete., Co., 9 Colo. A. 299, 48 P 671. 

Del. — National Dredging COL eve. 
yer ces Trunk R. Co., 20 Del. 446, 41 

Ga.—Becker v. Donaldson, 133 Ga. 
864, 67 SE 92; Bryant v. Hambrick, 9 
Ga. 133 

La.—Boagui 


32 La. 
Ann. 920. 

N. Y.—Reilly v. Waterson, etc., Co., 
194 App. Div. 446, 185 NYS 446; 
Beardsley v. Stover, 7 HowPr 294; 
Frost v. Whitcomb, 2 HowPr 194. 

Or.—Foster v. Henderson, 29 Or. 
210, 45 P 899. 

Va.—Perkins v. Hawkins, 9 Gratt. 
(50 Va.) 649. 

Wis.—Ladd v. Witte, 116 Wis. 35, 
92 NW 365; Pheoenix Mut. L. Ins. Co. 
v. Walrath, 53 Wis. 669, 10 NW 151. 

[a] Certainty.—If the intention 
of the proposed amendment is to 
plead a claim of set-off, such claim 
should have been esnecially pleaded, 
and a refusal to allow the amend- 
ment is not error. Miyashiro v. Yap, 
27 Hawaii 297. 

[b] Counterclaim barred by limi- 
tations.—The fact that an amended 
answer, setting up a counterclaim, 
shows on its face that the counter- 
claim is barred by limitations, is no 
ground for rejecting the amendment, 
for unless the statute is pleaded the 
claim is recoverable. Dudley v. 
Stiles, 32 Wis. 371. 

Gah U. S.—Jacobus v. U. S., 86 Fed. 


v. Anderson, 
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within the sound discretion of the trial court to al- 
low fraud to be set up by way of an amendment,®° 
or to refuse to allow it to be so pleaded,®? although 
the circumstances may be such that to permit such 
an amendment may constitute an abuse of discre- 
The court may be precluded from granting 
permission so to amend by a statute forbidding 
amendments substantially changing the defense.® 

[§ 719] kk. Set-Off, Counterclaim, and Other Cross 
An affirmative demand, such as set-off or 
counterclaim, may be introduced by amendment,°° al- 
though permission to file such an amendment has in 
many instances been refused, usually on the ground 
that a party ought not, at a late date, after filing his 
original pleadings, to be allowed to introduce an af- 
firmative claim.°+ 
allowed to introduce a set-off or counterclaim by an 
amendment filed after the trial has commenced.°? 


A defendant will not usually be 


Iowa.—Page v. Sackett, 69 Iowa 
226, 28 NW 567; Brockman v. Berry- 
hill, 16 Iowa 183. é 

Mo.—Scullin Steel Co. v. Mississip- 
pi Valley Iron Co., 308 Mo. 453, 273 
SW 95. 


N. 18 N. 
M. 107, 134 P 8 

N. yn ee dep v. McBeth, 116 
App. Div. 195, 101 NYS 604 [aff a ieee 
IN Sea ieon. Diol 84 NE 1119]; Abbott v. 
Meinken, 48 App. Div. 109, 62 NYS 
660; Mercantile Bank v. Anderson, 27 
App. Div. 94, 50 NYS 176; McGill v. 
Holmes, 22 Mise. 514, 49 NYS 1000. 

N. C.—Russell v. Koonce, 104 N. 
C. 237, 10 SH 256. 

Pa.—Thorn v. Heugh, 1 Phila. 322. 
Seip v. Mann, 11 Man. 

Ont.—Sinclair v. Galt, 17 U. C. Q. 
Bi259. 

[a] Matter previously known.—A 
motion to amend, made at the day of 
the trial, is properly refused in the 
absence of showing of a cause for the 
delay, and where the defendant knew 
all the facts at the time of filing the 


M. pe oe v. Miera, 


original answer. St. George v. 
Boucher, (Mont.) 274 P 489. 
[b] Additional items.—Allowing 


an amendment during the trial a 
year after answer and bill of par- 
ticulars, to set up, without showing 
of reason for delay, additional items 
of counterclaim, is an improper exer- 
cise of discretion. Knickerbocker v. 
Beaudette Garage Co., 190 Wis. 474, 
209 NW 763. 

[c] Determination of question.— 
(1) Where an amendment is sought 
after the report of the referee, the 
eourt in determining whether the 
amendment introduces a new and dif- 
ferent cause of action inconsistent 
with the claim tried before the ref- 
eree may resort to the transcript to 
determine whether the amendment is 
allowable, and may also inquire out- 
side the record to ascertain the real 
claim which defendant sought to en- 
force by his claim in offset tried be- 
fore the referee. Globe Granite Co. 
v. Clements, 92 Vt. 383, 104 A 104: 
(2) The court may not consider what 
testimony may be offered to sustain 
the counterclaim in determining 
whether to allow the amendment or 
not. Blumenthal v. Katz, 74 Misc. 
456, 182 NYS 314. 

62. Iowa.—Dunton v. Beth 122 
Iowa 512, 98 NW 307. 


Agency, 151 Minn. 297, 186 Nw 192; 
Klaus v. A. CG. Thomson Auto, ete., 
Co., 131 Minn. 10, 154 NW 508. 

Mo.—Miller v. A. P. Green Fire 
Brick wee (A.) 246 SW 960. 

N. Y.—Rice v. Grange, 131 N. Y. 
149, 30 NE 46; Wiley v. Brigham, 81 
N. AYE 13 [dism app 16 gin 106]; 
Randrup v. McBeth, 116 App. Div. 
195, 101 NYS 604 [aft 191 N. Walb ow 
mem, 84 NE 1119 mem]; Mercantile 
Bank v. Anderson, 27 App. Div. 94, 50 
NYS 176; Peo. v. Brooklyn Cooper- 
age Co., 74 Misc. 277, 182 NYS 996; 
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However, the court in the exercise of its discretion 
may permit such an amendment even at the trial.°* 
Leave to file an amendment introducing a counter- 
claim may properly be refused when defendant can 
as readily obtain relief in an independent action,®+ 
or where defendant can obtain all the relief to which 
he is entitled under his original answer.®® 

[§ 720] (4) Amendment to Cross Complaint or 
General rules,®® more particularly those 
relating to the amendment of the declaration, peti- 
tion, or complaint,®* apply in the case of amendments 
Thus an amend- 
ment may be permitted which does not substantially 
change the claim,®® or the nature of the cross com- 
A eross action based upon tort cannot by 


Petition. 


_ of a cross complaint or petition.®® 


plaint.7° 


amendment be changed into one on contract.* 
amendment setting up matters which might have been 
previously introduced may be refused.’? 

[§ 721] (5) Amendment of Replication or Reply 
In the absence of a statute so pro- 


—(a) In General. 


McGill v. Holmes, 22 Misc. 514, 49 
NYS 1000. Compare Mitchell v. 
Bunn, 2 Thomps. & C. 486 (holding 
that defendant might, after the trial 
was suspended by an order staying 
proceedings, apply to the _ special 
term and obtain an order permitting 
him to amend his answer by setting 
up a counterclaim). 

A re a vy. Fisher, 29 Pa. Dist. 

Re Ae eeetey v. Warner, 28 R. I. 
312, 67 A 6 

Ss. no een State Bank v. 
Gross, 50 S. D. 338, 210 NW 103: 

Tex.—King County Land, etc., Co. 
v. Thompson, 21 Tex. Civ. A. 473, 51 
Sw 890. 

Man.—Douglas v. Mann, 11 Man. 
546. 

63. Connelly v. Malloy, 106 Wash. 
464, 180 P 469. 

[al Amendment changing basis.— 
Madison Tire, etc., Co. v. Malcolm 
Tire Co., 123 Mise. 425, 205 NYS 
355. 

{[b] Excuse for delay—Where de- 
fendant did not interpose his claim 
against plaintiff as a counterclaim in 
his original answer, because he had 
brought action thereon against plain- 
tiff, which was pending in the mu- 
nicipal court when plaintiff’s action 
was commenced, but which was after- 
ward discontinued, he should be per- 
mitted to plead his proposed counter- 
claim as an amended answer. Cohen 
Va EONS 19 App. Div, .396,7 1st 
NYS 449 

[ec] Recovery on injunction bond. 
—In a wife’s action claiming alimo- 
ny, to cancel her husband’s deed to 
defendant, and to enjoin his eviction 
of plaintiff, wherein defendant set up 
title under the deed, his amendment 
of his plea by seeking recovery on 
plaintiff's injunction bond to answer 
for rents recovered by defendant on 
the final trial did not set up any new 
cause of action, or change the mode 
of procedure or the relative positions 
of those parties. Peacock v. Tillman, 
150 Ga. 409, 104 SEH 224. 

64. Jacobus v. U. S., 86 Fed. 84; 
Allen v. Davenport, 115 Iowa 20, 87 
NW 743; McGill v. Holmes, 22 Misc. 
514, 49 NYS 1000; Douglas v. Mann, 
11 Man. 546. 

65. Union Inv. Co. v. Polushie, (N. 
W. Terr.) 4 WestLR 552. 

[a] Rule applied.—Where, in an 
action for the services of certain 
musicians, defendant claimed that 
twenty-five dollars, which had been 
paid to plaintiff and which plaintiff 
paid to the leader of a rival band, 
ees a part of the consideration which 
defendant had agreed to pay plaintiff, 
while plaintiff claimed that such pay- 
ment was made at defendant’s in- 
stance to settle the rival leader’s 


PLEADING 


cretion.‘ § 


An 


claim, it was not error to refuse to 
permit defendant to amend its an- 
swer so as to set up a counterclaim to 
recover such twenty-five dollars, as 
it would not have affected the situa- 
tion. Friedman vy. Erste Kaiser Franz, 
etc., 104 NYS 908 


66. See supra §§ 628—655. 
67. See supra §§ 656-701. 
[a] Buty to allow.—Where under 


the statutes and rules of the supreme 
court the amendment is one which 
may be allowed, the trial court is not 
justified in refusing it because it is 
in violation of a rule of the trial 
court. Vaden v. Buck, (Tex. Civ. A.) 
184 SW 318. 

68. See cases infra this note, and 
notes 69-72. 

[a] A claim for additional relief 
may be added. Thomas Co. v. Baton 
Rouge Coal, ete., Co., 7 La. A. 231. 

69. Gross Constr. Co. v. Hales, 37 
Ok 1315.29 nes 28s 

Change of cause of action generally 
see supra §§ 671-684. 

70. Rapp v. Harrold, 85 Ind. A. 
494, 154 NE 679. 

71. Tench vy. Downey Hospital, 
Ine., 36 Ga. A. 20, 135 SE 106. 

Change of action from tort to con- 
tract see supra § 694. 

72. Elaterite Varnish, etc., Co. v. 
Chamberlin Metal Weather Strip Co., 
(Gall) Avo 2%5:.Pe 623%). Anderson’) Vv. 
Whiteman Contracting Co., 167 La. 
785, 120 S 295. 

73. Amendments as of course see 
supra § 586 et seq. 


74. See supra § 594. 

75. Colo.—Horn v. Reitler, 15 Colo. 
316, 25 P 501. 

Del.—_White v. Philadelphia, etc., 
R. Co., 30 Del. 104, 103 A 354. 

Fla.—Hartford F. Ins. Co. v. Red- 


ding, 47 Fla. 228, 37 S 62, 110 AmSR 
118, 67 LRA 518. 

Ind.—Sovereign Camp W. O. W. v. 
Cox, (A.) .75 NE 290. 

Iowa.—Kreuger v. Sylvester, 100 
Iowa 647, 69 NW 1059. 

Kan.—Lodge v. Order of United 
Commercial Travelers, 120 Kan. 439, 
244 P 4 (amended interplea). 

Ky.—Hubble v. Murphy, 1 Duv. 278. 


Mass.—Hartwell vy. Hemmenway, 
Cae ieky, wali. 
35 Mont. 


Mont.—Gehlert v. Quinn, 
451, 90 P 168. 

N. H.—Gehlen vy. Patterson, 141 A 
N. Y.—Griswold v. Sedgwick, 1 


914. 
Wend. 126. 
Okl.—Peterman v. Rothschild, 103 


ORD. 27352229) P5719. 
Or.—Clarinda Trust, ete., Bank v. 
Doty, 83 Or. 214, 163 P 418; Horn y. 


Davis, 70 Or. 498, 142 P 544. 
Pa.—Diehl v. Adams County Mut. 

Ins. Co., 58 Pa. 448, 98 AmD 302. 
Wash.—Ankeny vy. Clark, 1 Wash. 


[§ 722] (b) Time. 
in applying for an amendment may preclude its 
granting,“® an amendment in the discretion of the 
court may be allowed at or during the trial,®° or 
after a motion for judgment on the pleadings has 
been filed,*+ or before final judgment,®? or after the 
first trial of the case.** 
amendment to cure an omission or mistake which 
was an evident oversight and did not mislead or 
prejudice defendant, or affect his substantial rights, 
may be made at any stage of the proceedings.** 


[§§ 719-722 


viding,** a replication or reply, as in the case of 
other pleadings,’* is amendable only in the sound 
discretion of the trial court,’® and in the exercise 
of such discretion the court may permit’® or refuse? 
an amendment, although the refusal of an amend- 
ment which should in the furtherance of justice be 
granted may constitute an abuse of the court’s dis- 


While the laches of plaintiff 


So it has been held that an 


BER a0 Pees. 
B.—Beardsley v. Dibblee, 3 N. 
B. ics 

76. Colo.—Horn v. Reitler, 15 Colo. 
316; 25 P 5OL 

Fla.—Hartford F. Ins. Co. v. Red- 
ding, ATSHIS. 228,037 SiG2s no AmSR 
118, 67 LRA 518. 

Ind. —Sovereign Camp W. O. W. v. 
Cox, (A.).75 NE 290. 

Iowa.—Kreuger vy. 100 
Iowa 647, 69 NW 1059. 

Kan.—Hoard v. Jones, 119 Kan. 138, 
237 P 888; Miller v. Hmpire Gas, etc., 
Co.. 108 Kan. 124, 193 P 896. 

Minn.—Klein v. Funk, 82 Minn. 3, 
84 NW 460 

Mont.—Gehlert v. Quinn, 35 Mont. 
451, 90 P 168. 

Or.—Clemens v. Hanley, 27 Or. 326, 
41 P 658. 

77. Iowa—Aultman, ete. Co. v. 
Shelton, 90 Iowa 288, 57 NW 857. 


Sylvester, 


Ky.—Blanton v. Arnett, 93 SW 
1043, 29 KyL 491. 
N. Y.—Griswold v. Sedgwick, 1 


Wend. 126. 

Okl.—Lewis v. Allen, 42 Okl. 584, 
142 P 384. 

Or.—Beard v. Royal Neighbors of 
America, 60 Or. 41, 118 P 171. 

78. Robinson v. O’Brien, 109 Ky. 
270, 58 SW 820, 22 KyL 769. 

79. Louisville, etc., R. Co. v. Wall- 
er, 154 Ky. 811, 159 Sw 590; Gurule 
v.. Duran,, 20 N. M. 348,)149 PB 302% 
AY 648; Began v. Pettus, 923 
N. Y. 662, 119 NE 549; Begen vy. Pet- 
tus, 80 Mise. 120, 140 NYS 765 [aff 
167 App. Div. 622, 153 NYS 43 (mo- 
tion to dism app den 216 N. Y. 761 
mem, 111 NE 1085 mem, and mod on 
other grounds 223 N. Y. 662 mem, 119 
NE 549)]. 

80. Jones v. Phoenix Ins. Co., 94 
Kan. 235, 146 P 354; Cantrell v. Dav~ 
idson, 180 Mo. A. 410, 168 SW 271; 
Nicolai- -Neppach Co. v. Abrams, 116 
Or. 424, 240 P 870; Behne v. Stapish, 
68 Wash, 204, 122 P 1002. 

81. Loughlin v. Marr-Bridger Gro- 
cer Co., (Mo. A.) 10 SW (2d) 75. 
tial Bly v. Pool, 60 Okl. 77, 159 P 

83. Hoffman y. Schnatterly, 103 
Wash. 465, 175 P 30. 

84. Ankeny v. Clark, 1 Wash. 549, 
20 P 583. 

{a] Date of transfer of note.— 
Where plaintiff suing on a note, in 
pleading title through the holder in 
due course mistakenly alleged in his 
reply that the transferee continued 
to be the holder until a date subse- 
quent to commencement of the action, 
and the answer raised no issue as to 
plaintiff's right to maintain the ac- 
tion, per mitting an amendment to re- 
ply is not an abuse of discretion. 
pepouae v. Mulkey, 32 Wyo. 144, 231 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 723-726] 


[§ 723] (c) Subject Matter. It is discretionary 
with the court to allow an amendment to the replica- 
tion, where it appears to be necessary to enable 
plaintiff fully and fairly to present at the trial his 
defense to the new matter set up in the answer,®® or 
developed in the trial.8¢ Likewise it is discretionary 
with the court to refuse to allow a proposed amend- 
ment, where the facts stated therein, if true, do not 
avoid, or present a defense to, the counterclaim 
pleaded in the answer;’7 or where it is clear from 
the facts already adduced at the trial that such an 
amendment will be useless ;8* or where the proposed 
amendment is argumentative and unsubstantiated by 
any evidence in the case;8® or where it is clear that 
if all the facts contained in the proposed amend- 
ment had been in evidence, they would have been sub- 
ject to demurrer ;°° or where its subject matter is not 
proper for allegation in a reply,®1 as where it sets 
up a new cause “of action,®? or a counterclaim to de- 
fendant’s counterclaim,®*? or presents inconsistent 
defenses to the affirmative allegations of the com- 
plaint.°* So under the general rules applicable as 
well to the amendment of a complaint®® or answer,?® 
the amendment must not in some jurisdictions sub- 
stantially change the defense presented by the orig- 
inal reply.®? 

[§ 724] (6) Amendment of Demurrer®&—(a) In 
General. A demurrer is regarded as a pleading with- 
in the purview of a statute providing for the amend- 
ment of any pleading, and may be amended like any 
other pleading,®® and, as in the ease of other amend- 
ments, the allowance of an amendment is ordinarily 
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1 


trial court.* The court will not give leave to amend 
a demurrer which does not go to the merits of the 
cause,® or which has been adjudged irregular and 
frivolous. When upon the death of defendant after 
demurring his executor is made a defendant the 
executor may be allowed to amend the demurrer 
already filed.® 

[§ 725] (b) Time. A demurrer to an original 
pleading may be amended after an amendment to 
such pleading,® or at a term subsequent to the ap- 
pearance term. 7 Such an amendment may be allowed 
at any time before final judgment,® although it has 
been held that after a demurrer has been argued and 
submitted, an amendment thereto should not be al- 
lowed until the submission has been set aside.® But 
where it appears from the record that submission was 
practically, if not formally, set aside, and the adverse 
party had an opportunity to be heard on the amend- 
ment, an order sustaining the demurrer as amended 
will not be reversed on account of such irregularity.*° 
Likewise the error of allowing an amendment to a 
demurrer, after it has been argued and submitted, is 
regarded as without prejudice, where the amendment 
in legal effect adds nothing to the original demur- 
rer.1!. When a demurrer is overruled and time 
granted for answer, the allowance of an amendment 
to the original demurrer after the time for answer 
has elapsed is harmless, where no default on the 
failure to answer is entered.1? 

[§ 726] (c) Subject Matter. An amendment to a 
general demurrer by altering it to a special one,** or 
by adding thereto grounds of special demurrer,** can- 


regarded as resting within the sound discretion of the 


85. Wise v. Jefferis, 51 Fed. 641, 
2 CCA 432; Horn v. Reitler, 15 Colo. 
316, 25 P 501;- Hoard v. Jones, 119 
Kan. 138, 237 P 888; Zelig v. Blue 
Point Oyster Corey Or wos o;, wo ek: 
852, 1122) Bi 756. 

[a] Raising issue—An amend- 
ment putting in issue certain portions 
of the answer, when applied for in 
proper time, must be allowed. Hud- 
son v. Riley, 114 Kan, 332, 219 P 499; 
Wright vy. Bacheller, 16 Kan. 259; 
Atherton: v. Barber, 112 Minn. 523, 
128 NW 827, 21 AnnCas 873. 

[b] Omitting paragraph.—An 
amendment omitting a paragraph of 
the reply is properly allowed. Sov- 
ereign Camp W. O. W. v. Cox, (Ind. 
A.) 75 NE 290. 

{c] Fraud.—In action by a manu- 
facturer against a retail dealer on 
account, in which the dealer inter- 
posed a counterclaim for damages 
caused by the manufacturer’s termi- 
nation of agency in violation of the 
contract, to which the manufacturer 
replied that the dealer to secure the 
agency had procured the contract by 
false representations as_ to the 
amount of business the dealer had 
been doing, the court did not abuse 
its discretion in permitting the man- 
ufacturer during the trial to amend 
its reply so as properly to plead 
fraud in procuring the agency con- 
tract. Royal Tailors v. Stern, (Iowa) 
190 NW _ 157. 

86. Alamo Hotel, ete., Co. v. Tole- 
do. Seale Co. %L Colo: 577,208 P2446. 

[a] Estoppel.—Where, in an ac- 
tion for the price of scales sold, it de- 
veloped that defendant had kept the 
scales for more than a year without 
making any objection, there was no 
error in permitting plaintiff to amend 
its replication and plead that defend- 
ant was estopped to assert that the 
scales received were different from 
the scales ordered. Alamo Hotel, etc., 
Co. v. Toledo Scale Co., 71 Colo. year 
208 _P 476. 

87. Aultman, etc., Co. v. Shelton, 
90 Iowa 288, 57 NW 857. 

88. Griswold v. Sedgwick, 1 Wend. 
(CN. Y.) 126. 


not be allowed. 


[a] Estoppel.—Refusal to allow a 
trial amendment to the replication is 
not error, where plaintiff was es- 
topped to rely on the subject matter 
of the amendment. New England 
Electric Co. v. Shook, 27 Colo. A. 30, 
145 P 1002. 

_ 89. Hutchinson v. Kansas Bitu- 
lithic Co., 289 Fed. 659, 152 CCA 493. 

90. Diehl v. Adams County Mut. 
Ins. Co., 58 Pa. 443, 98 AmD 302. 

91. Brady v. Nally, 14 NYS 480, 
26 AbbNCas 367. 

Proper subject matter of reply see 
supra § 408. 

92. Moots v. Cope, 147 Mo. A: 76, 
126 SW 484; Williams v. Williams, 79 
Pa. Super. 189. See Wise v. Jefferis, 
51 Fed. 641, 2 CCA 432 (holding, how- 
ever, that the amendment in question 
did not set up a new cause of action, 
but was merely an additional repli- 
cation to the new matter pleaded in 
the answer, and its allowance was 
therefore within the discretion of the 
court); Kingsbury v. Vreeland, 58 
Colo. 312, 144 P 887 (holding that an 
amended replication in an action for 
the price of an automobile did not 
state a new cause of action or create 
any material departure from the orig- 
inal complaint). 

93. Brady v. Nally, 14 NYS 480, 
26 AbbNCas 367. ; 


94. Bonesteel v. White, 127 Kan. 
843, 275 P 163. 
[a] Payment under duress.— 


Where an answer in an action to re- 
cover a balance claimed to be due 
under a fire insurance policy sets up 
the payment of a given sum in full 
settlement of the loss, an amended 
reply containing a denial of payment 
in full is not inconsistent with the 
allegation that the payment was ac- 
cepted under duress. Bergman v. 
London, etc., F. Ins. Co., 34 Wash. 398, 
(Sled ENE 

[b] Fraud.—In an action for se- 
duction of his' daughter, plaintiff's 
amended reply, alleging that her sig- 
nature to an instrument set up in 
answer as accord and satisfaction 
was obtained by fraud, was not in- 


Yet the grounds of a general demur- 


consistent with a reply denying the 
execution of accord and satisfaction. 
Breining v. Lippincott, 129 Ark. 406, 
196 SW 795. 

95. See supra § 671. 

96. See supra § 718. 

97. Laurent v. Bernier, 1 Kan. 428; 
Crim yv. Thompson, 112 Or. 399, 229 
Bye Horn v. Davis, 70 Or. 498, 142 P 


98. Conditions on granting leave 
to amend see infra §§ 735-742 

99. Hedges v. Dam, 72-Cal. 520, 14 
PP) £335) Baxter © Boston-Pac. Oil Co., 
80 Cal. A. 187, 253 P 185; Hunter v. 
Philadelphia, ete, R. Co., 24 Del. 
5, 75 A 962; Morrison v. Miller, 46 
Iowa 84. 

1. See supra § 597. 

2. Slaughter v. Hall, 63 Tex. Civ. 
A. 473, 133 SW 496; McClaine v. Fair- 
child, 23 Wash. 158, 63 P 517; Roche 
Ys Spokane County, 22 Wash. 121, 60 

5 

8. Offutt v. Beatty, 18 F. Cas. No. 
10,448, 1 Cranch C. C. 213. 

4 Snyder v. Hearman, 2 HowPr 
CNRS) 27.95 
Serta Belt v. Lazemby, 126 Ga. 767, 56 

6. Wisconsin Lumber Co. v. 
Greene, etc., Tel. Co., 127 Iowa 350, 
tes NW 742, 109 AmSR 387, 69 LRA 

7. Stovall v. Caverly, 139 Ga. 243, 
77 SE 29; Lumpkin Bank y. People’s 
Bank, 27 ‘Gal AL 459, 108 SE 835. 

8. Dent v. Los Angeles County Su- 
per Cy iCal A.) 688. "Oa mbn 6. 

95 Poweshiek County Vv. Cass: 
County, 63 Iowa 244, 18 NW 895. 


10. Poweshiek County Ve. Cass 
County, supra. 
ll. Hainer v. Iowa L. H., 78 Iowa 


245, 48 NW 185. 

12. Boise Valley Tract. Co. v. Ada 
County, 38 Ida. 350, 222 P 1035. 

13. Smith v. Northrup, 1 Root 
(Conn.) 387. 

14. Battle v. Warren County Fer- 
tilizer Cot, 155 Ga. 650, 118 SH 362; 
Central of Georgia R. Co, v. Motz, 130 
Ga. 414, 61 SE 1; Aucusta v. Lom- 
bard, 101 Ga. 724, 28 Sit 994. 


542. [49 C.J.] 


rer may be amplified by a more specific statement of 
the alleged defects in the pleading.t® 
allowance of an amendatory demurrer is within the 
discretion of the court, it is held to be a proper ex- 
ercise of such discretion to refuse an amended demur- 
rer stating a different ground from that stated in the 
original,!® or to allow an amended demurrer setting 
up the additional ground that the action is barred by 
the statute of limitations,!* when that defense was 
in existence at the beginning of the action and plain- 
tiff loses no rights by the allowance of the amend- 


ment.1§ 


[§ 727] g. Application for Leave To Amend19— 
In order to secure 
leave to amend it is usually necessary to make formal 
application to the court,?° which it has been held 


(1) Requisites of Application. 


15. Stovall v. Caverly, 139 Ga. 2438, 
77 SHE 29. 
16. Burrows v. McCalley, 17 Wash. 


269, 49 P 508. 


17. Peo. v. Barton, 4 Colo. A. 455, 
36 P 299; McClaine v. Fairchild, 23 
Wash. 758, 63 P 517. 

18. Roche v. Spokane County, 22 
Wash. 121, 60 P 59. 

§ 138 Notice of application see infra 
6. 


Gillespie v. Wright, 93 Cal. 
163. 28 P 862; Meyer v. Anderson, 33 
Nebr. i, 49 NW 931; Reynolds v. Pas- 
coe, 24 Utah 219, 66 P 1064. 

[a] The orderly way to procure 
the amendment of process or plead- 
ings in the trial court is by motion 
and notice thereof served on the op- 
posite party as to the time and place 
when the motion shall be called up 
for consideration. Sartain v. Bay 
County, 87 Fla. 231, 99 S 558. 

[b] Fiat.—A counterclaim against 
the crown filed with its fiat cannot be 
amended without a further fiat. Flex- 
lume Sign Co. v. Macey Sign Co., 21 
OntWN 410, 69 DomLR 632 [app dism 
22 OntWN 470]. 


21. Cain v. Armenia Lodge No. 
EOSOLG. UnOs ORs LQiIGa. AcL2oL C7. 
SE 184. 

22. Kan.—Kansas Farmers’ Mut. 
rie Co. v. Amick, 37 Kan. 73, 14 P 

Minn.—Barker v. Walbridge, 14 
Minn. 469. 


Mo.—Chaput v. Bock, 224 Mo. 73, 
123 SW 16; Allen v. Ranson, 44 Mo. 
263, 100 AmD 282; Robinson v. Law- 
son, 26 Mo. 69; Cashman y. Ander- 
son, 26 Mo. 67. 

Nebr.—Camp vy. Pollock, 45 Nebr. 
771, 64 NW 2381. 

NEEL ker v. Barker, 43 N. H. 
OD; ae AmD 130. 

N. Y.—Copeland v. Hugo, 212 App. 
Div. 229, 207 NYS 446; Gordon v. An- 
derson, 200 App. Div. 615, 193 NYS 
665; Meeks v. Meeks, 79 App. Div. 49, 
79 NYS 718; Abbott v. Meinken, 48 
App. Div. 109, 62 NYS 660; Stern vy. 
Knapp, 52 N. Y. Super. 14, 8 NYCiv 
Proc 54; Hofstetter v. Goldenberg, 
132 Mise. 772, 230 NYS 3538; Aborn 
v. Waite, 30 Misc. 317, 683 NYS 399; 
Evers v. O’Mara, 13 Misc. 340, 34 NYS 
453; Jacobson v. Robinson, 184 NYS 
883; Murray v. State, 182 NYS 360; 
Marquisee v. Brigham, 12 HowPr 399. 

Pa.—Veinik v. Philadelphia Rapid 
Transit Co., 22 Pa. Dist. 175 

Tenn.—Slatton v. Jonson, 4 Hayw. 


197; Overton v. Crabb, 4 Hayw. 109. 
Rohe ne vy. Marshall, 14 Tex. 
0 


Wis.—State v. Homey, 44 Wis. 615. 

Eng.—Newman v. Wallis, 2 Bro. 
‘Ch. 148, 29 Reprint 82; Jackson v. 
Rowe, 4 Russ. 514, 4 EngCh 514, 38 
Reprint 899; Wood vy. Strickland, 2 
Ves. & B. 150, 35 Reprint 276. 

[a] Definiteness.—(1) Trial 
amendments should be sufficiently 
definite to enable the court to rule 
correctly. Wright v. Joyce, 142 
Wash. 486, 253 P 810. (2) An amend- 
ment setting up the law of a foreign 
state should allege such law. Hersey 


PLEADING 


Where the 


sary.?4 


ae. 
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should be unconditional,?? setting forth specifically 
the amendment proposed,” or presenting a copy of 
the desired amendment.?? No amendment of a plead- 
ing the original of which is not presented to the court 
is permissible, because there is nothing by which 
it can be determined whether an amendment is neces- 
The form of application necessary in ob- 
taining leave to.amend is a matter within the discre- 
tion of the court,?> but it is usual for the applica- 
tion for leave to amend to be made in writing.?® The 
motion for leave must not be too broad, and a motion 


to amend generally will be refused.?7 


v. Gegenheimer, 116 Or. 464, 241 P 
976. (¢€3) An amendment which seeks 
to allege new facts and concludes 
“and by striking out those parts” is 
confusing. Norton v. Orendorff, 191 
Ala. 508, 67 S 683. (4) An amend- 
ment containing proper and improp- 
er allegations is properly refused 
where the party is unwilling to elim- 
inate the improper allegations. 
White v. Little, 139 Ga. 522, 77 SE 
646. (5) Where it is easily deter- 
minable in what part of the declara- 
tion the amendment is to appear, it 
is sufficient in that respect. Fitzger- 
ald v. Lorenz, 181 Ill. 411, 54 NE 1029. 

[b] Clerical error.—A clerical er- 
ror in the reference to the line of 
the complaint which it is sought to 
amend does not render the amend- 
ment unintelligible where the con- 
text shows the true meaning. Jef- 
ferson Dairy Co. v. Williams, 215 Ala. 
boo LEZ IS) 125. 

[c] Rule applied.—An application 
is properly denied where applicant 
failed to disclose the contents or show 
the character and purpose of the 
amendment desired. Osage Oil, etc., 
Co. v. Dickason-Goodman Lumber Co., 
STOKE, LOM Aiea a HS) ABS bay 22 0 Ca 

Ill.—Dilcher v. Schorik, 207 
528, 69 NE 807; McFarland v. 
Claypool, 128 Ill. 397, 21 NE 587; Au- 
tomatic Electric Co. v. Campbell, 197 
Till. A. 591; Snow v. Merriam, 133 Ill. 
A. 641. 
Cee Fe Sane v. Copland, 5 Mich. 

Nebr.—Meyer vy. Anderson, 33 Nebr. 
1, 49 NW 931. 

N. Y.—Plitt v. Illinois Surety Co., 
165°’ App. Div. 973, 150 NYS 756; Rob- 
inson v. Thomas, 131 App. Div. 894, 
P65 SNYS7 924; 

Tenn.—Rainey Vv. 
Humphr. 447. 

Wash.—Balch v. Smith, 4 Wash. 
497, 30 P 648. 


Sanders, 4 


Sa aR R ETE v. Mitchell, 19 Wis. 
24, Jenkins v. Warren, 25 App. 


Div. 569, 50 NYS 957 

25. Millan v. Southern R. Co., 54 S. 
C. 485, 32 SE 539. 

fa] Amended and supplemental 
complaint.—(1) Although in the par- 
ticular jurisdiction there may be no 
such pleading as an “amended and 
supplemental complaint,’ a motion 
for leave to serve such complaint may 
be considered as a motion for leave 
to serve an amended complaint and 
a supplemental complaint. Marco- 
witz v. Marcowitz, 119 Mise. 609, 196 
NYS 828. (2) It has been held, how- 
ever, that motions to amend a com- 
plaint and for leave to file a supple- 
mental complaint must be separate. 
Presbytery Trustees v. Westminster 
Presb. Church, 142 App. Div. 876, 127 
NYS 851 [rev 67 Misc. 317, 122 NYS 
3809]; Jones v. Ramsey, 138 App. Div. 
737, 118 NYS 134; Washington L, Ins. 
rap v. Scott, 52 Misc. 639, 103: NYS 

26. Todhunter v. Klemmer, 134 
Cal. 60, 66 P 75; Gill v. L. N. Dantzler 
Lumber Cos (Miss. ) LZ SUalibas 


[§ 728] (2) Showing and Affidavits. Where the al- 
lowance of an amendment is diseretionary,”® the court 
ordinarily should require a showing justifying the ex- 
ercise of its discretionary power,?® and may require 


[a] Statement as to proposed 

amendment.—It is within the discre- 
tion of the trial court to allow plain- 
tiff to state what he intends to include 
in a proposed trial amendment after- 
ward to be reduced to writing. Amer- 
ican Nat. Ins. Co. v. Burnside, (Tex. 
Civ, VAL) AT 5S W160; 
’ [b] Amendments on oral state- 
ment of counsel not changing the 
cause of action may be allowed be- 
fore trial. Miami County v. Deeds, 
7 O OR NASR Ns 

[ec] Time.—Where counsel has not 
been able to reduce a proposed amend- 
ment to the petition to writing before 
verdict on motion for defendant, 
time should be allowed him in which 
to do_ so. Carlisle v. Sells-Floto 
Show Co., 180 Iowa 549, 163 NW 380. 

[ad] Where a statute requires (1) 
a motion to insert new matter to be 
in writing, an oral motion should not 
be sustained. Goines v. Brown, 
(Ind.) 167 NE 124; Indiana Union 
Tract. Cc. v. Swafford, 179 Ind. 279, 
100 NE 840; Nichols v. Central Trust 
Co., 43 Ind. A. 64, 86 NE 878. (2) 
Such a statute does not apply to mo- 
tions to amend the complaint as to 
the amount demanded. Roy v. Scales, 
77 Ind. A. 619, 133 NE 924. 

27. Allen v. Ranson, 44 Mo. 263, 
100 AmD 282; Camp v. Pollock, 45 
Nebr. 771, 64 NW 231; Stern v. Knapp, 
Dia -wNe he "Super. 14, g NYCivProec 54; 
eee vy. Second Ave. R. Co., 20 NYS 

[a] Applications of rule.—(1) A 
motion to amend ‘herein generally, 
subject to any penalty of costs or oth- 
erwise that may be imposed by the 
courts” (Camp v. Pollock, 45 Nebr. 
771, 64 NW 231), (2) and one “to 
amend the complaint to conform to 
the evidence so far as to allow the 
plaintiff every possible advantage un- 
der the decisions’ (Crooks v. Second 
Ave. R. Co., 20 NYS 813) have each 
been held too general. 


28. See supra § 597 et seq. 
29. Cal.—Cullinan v. MeColgan, 87 
Cal’ “Ac” 684," (263. 353s hibaxteriay 


Riverside Portland Cement Co., 22 
Cal. A. vee 133 P 1150. 

Farmers’, etc., Bank v. Gal- 
Lbanig, MOLY "43 Ida. 496, 253 P 


Ind.—Beckman vy. Beckman State 
Bank, i Ind. A. 112, 126 NE 486. 

N. Y.—Quarantiello v. Canada 
Grand Trunk R. Co., 145 App. Div. 
138, 129 NYS 109. 

N. D.—Beauchamp v. Retail Mer- 
erent, Assoc., 38 N. D. 483, 165 NW 


See Bass Dry Goods Co. v. Granite 
City Mfg. Co., 119 Ga. 124, 45 SE 980 
(where it was held that, if the par- 
ty seeking amendment is in court, 
it is error to permit amendment with- 
out affidavit). 

[a] A reason for the intended 
amendment should be assigned in the 
rule. Veinik v. Philadelphia Rapid 
Transit Co., 22 Pa. Dist. °175. 

[b] Proof of  averments.—The 
court cannot assume the truth of 
averments in plaintiff's motion to 
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§§ 728-729] 


supporting affidavits,®° and the requirement of such 
affidavits is expressly imposed by statute in some 
The affidavit should present plainly 
the proposed amendments,*? should sufficiently ex- 
plain and excuse the omission of the new matter from 
the original pleading,** and should show the neces- 
It should state facts in- 
stead of conclusions of law,?* and be verified by the 
party seeking to amend, and an affidavit by his at- 
torney is insufficient unless the facts are peculiarly 
within the knowledge of the latter.*® 
the motion must be made before the affidavit of the 
party can be obtained, the affidavit of his attorney 
may be accepted, upon showing this fact.37 
where the facts are peculiarly within the knowledge 
Leave to renew motion to amend an- 
swer on perfected papers should be granted, where 
the original motion papers to amend were defective, 


jurisdictions.*+ 


sity of the amendment.?* 


of counsel.?§ 


amend without proper proof. Jordan 
v. Chicago, -etc., RR. Co.;-105 Mo. A. 
446, 79 SW 1155. 

[c] Evidence admissible.—Where 
action was commenced on’ facts as 
disclosed to attorneys by plaintiff's 
son, and complaint alleged improper 
date, son’s testimony as to telling 
attorney of having forgotten the date 
is admissible to show that plaintiff 
should not be estopped from setting 
up proper date to conform to proof. 
Sie Wa eroyeaia’ Cali vA mol Moose. 

[ad] Where the amendment itself 
shows that it is essential to a full 
investigation of the cause, it has been 
held that it is not necessary to place 
on record the specific grounds on 
which the motion is based. Ostran- 
der v. Clark, 8 Ind.. 211. 

30. Cal.—Todhunter v. Klemmer, 
T345Cal-60, 66.2 75; 

Ill.— Jones v. Kennicott, 83 Ill. 484. 

Kan.—Kansas Farmers’ Mut. F. 
Ins) Co. v2) Amick,,.37 Kani-73-14. P 
454; Butcher v. Brownsville Bank, 2 
Kan. 70, 88 AmD 446. 

Ky _—Foxwell v. Justice, 191° Ky. 

Co. v. Krabs, 


749, 531 SW 509 

N. Y.—Rodman Impr. 

185 App. Div. 882, 171 NYS 617; Pratt 
v. Tailer, 99 App. Div. 236, 90 NYS 
1028; Fromme v. Lisner, 63 Hun 
290, 17 NYS 850; Dunnigan v. Crum- 
mey, 44 Barb. 528; Sandresky v. Erie 
R. Co., 91. Mise. 67, 153 NYS 612 {aff 
171 App. Div. 975 mem, 156 NYS 1144 
mem]; Diehl v. Robinson, 35 Misc. 
234. 71 GINS 5052" slreve fons other 
grounds 72 App. Div. 19, 76 NYS 252]; 
Aborn v. Waite, 30 Misc. 317, 68 NYS 
399; Bates v. Smiley, 179 NYS 552; 
Ruellan v. Stillwell, 56 NYS 344, 28 
NYCivProc 243; Jackson v. Smith, 6 
Cow. 39. 

S. C:—Millan v. Southern R. Co., 
54 S. C. 485, 32 SE 539; Jennings v. 
Parr, 5445S. C6109, 32.SE 43: 

Tenn.—Dockery vi Miller, 9 
Humphr. 731. 

31. See statutory provisions. 

{a] In Georgia (1) an affidavit 
was formerly required by Code § 5057. 
Thompson v. Mallory, 104 Ga. 684, 30 
SE 887. (2) Under Act Dec. 21, 1897 
p 35, amending Code § 5057, an affida- 
vit is not a prerequisite to a motion 
to amend, but whether it shall be re- 
quired or not is within the discretion 
of the court. Smith v. Payne, 153 
Ga... 708% 118) SE 10;; Roberson v. 
Weaver, 145 Ga. 626, 89 SE 769; Ben- 
son v. Marietta Fertilizer Cor; 139 Ga. 
691, 77 SE 1125; Gross v. Whitely, 
128) Ga: 79, 57, SE 94; McCall ov. 
Wilkes, 121 Ga. 722, 49 SE 722; Bass 
Dry Goods Co. v. Granite City Mfg. 
Co., 119 Ga. 124, 45 SE 980; Marsh 
v. Hix, 110 Ga. 888, 36) SH) 230.) (3) 
While the court may allow an amend- 
ment to the plea without the affidavit 
thereby required, its discretion must 
be based on some facts justifying its 
exercise. Smith v. Payne, 153 Ga. 
708, 113 SE 10. (4) Where defendant 
is present at the trial, the court can- 


PLEADING 


in that 


If, however, 


So also | unnecessary.*? 


not permit a plea setting up new 
facts without requiring an affidavit 
that the original plea did not omit 
such facts for the purpose of delay, 
and that the amendment is not offered 
for delay, unless no such objection 
to its allowance is made when the 
amendment is offered. Holbert v. 
Allred, 24 Ga. A. 727, 102 SE 192. 

[bob] In Washington the code pro- 
vides that an affidavit is necessary 
unless the amendment is to correct a 
mere mistake, such as the name of a 
party, etc. Cooke v. Cain, 35 Wash. 
353, 77 P 682; Daly v. Everett Pulp, 
ete., Co., 31 Wash. 252, 71 P 1014. 

[c] Where an amendment does 
not affect the substantive rights of 
the parties an omission of the affi- 
davit is not reversible error. Muth v. 
Erwin, 14 Mont. 227, 36 P 43. 

32. Thompson v. "Mallory, 104 Ga. 
684, 30 SE 887; Jones v. Kennicott, 
83 Ill. 484; Congregation Rodeph 
Sholom vy. Bradley Contracting Co., 
159 NYS 70; Ruellan v. Stillwell, 56 
NYS 3844, 28 NYCivProc 243. 

33. Ga.—Gross v. Whitely, 128 Ga. 
79, 57 SE 94; Thompson v. Mallory, 
104 Ga. 684, 30 SE 887; Richardson v. 
Pu Pree, “32 Ga. -ALT3, le20 SEH. 0r: 
Cunningham v. Huson Ice, etce., Co., 
26 Ga. A. 302, 105 SE 860; Archer v. 
Arnold-Henegar-Doyle Co., 18 Ga. A. 
588, 89 SE 1089. 

Ill.—Jones v. Kennicott, 83 Ill. 484. 

N. Y.—Konner v. State, 180 App. 
Div. 837, 1468 NYS 345 [aff 227 N. Y. 
478, 125 NE 843]; Amezaga v. Fer- 
nandez, 168 App. Div. 890, 152 NYS 
970; Danzig v. Baroody, 140 App. Div. 
542, 125 NYS 797; Kenney v. South 
Shore Natural Gas, ete, Co., 126 
App: Div. .236,.110 NYS_ 5603; Pratt 
v. Tailer, 99 App. Div. 236, 90 NYS 
1023; Cocks vy. Radford, 13 AbbPr 
207. 

S. Cs—Lowry v. Atlantic Coast 
Eine. R:-Co,,. 92 S.C. 338, 15 SE! 278; 

Tenn.—Dockery Vv. Miller, 9 
Humphr. 731 (amended plea should 
be offered so that the court can see 
that it would as amended be a good 
defense). 

fa] Not for purpose of delay.— 
(1) It was not error to refuse an 
amendment to the answer in the trial 
of a case setting up new matter of 
defense, notice of which was not 
given in the original answer, where 
defendant failed to swear in the af- 
fidavit attached to the plea of amend- 
ment that the new -matter was not 
omitted from the original answer 
for purposes of delay. Gross v. 
Whitely, 128 Ga. 79, 57 SE 94; Beach- 
amv. Wrightsville, etc., R. Co., 125 
Ga. 362,54 SE157. (2) Anamendment 
is not sufficiently verified when the 
affidavit does not contain the state- 
ment that the new facts or defense 
set out in the amendment were not 
omitted from the original answer for 
purposes of delay. Columbus Show- 
Case Co. v. Brinson, 128 Ga. 487, 57 
SE 871. (8) An offer of amendment 
amounting to a plea to the merits 
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defendant’s affidavit to facts within his. 
knowledge was not submitted, so that appeal from 
the order denying the motion to amend would have 
been unavailing.®® 
necessary where the sworn testimony of a party at. 
the trial shows that a mistake has occurred in his 
pleadings,*® where the amendment is made at the 
trial to obviate the objection of a variance,*! or and 
where there is no laches to excuse.*? 
action against a corporation, a proposed amended 
answer merely enlarges the defense in the original 
answer, an affidavit of an officer of the corporation on 
the motion for leave to serve the amended answer is 


An affidavit has been held un- 


Where, in an 


[§: 729] (8) Determination and Matters Consid- 
ered. The court will not ordinarily upon a motion to 
amend inquire into the merits of a proposed amend- 
ment** further than to see that it is not frivolous,*® 


verifying the affidavit of defendant’s 
counsel need not state that by or- 
dinary diligence he could not have 
discovered the facts set out. Central 
of Georgia R. Co. v. De Loach, 19 Ga. 
A. 362, 89 SE 433. 

34. Butcher v. Brownsville Bank, 
2 Kan. 70, 83 AmD 446; Dunnigan v. 
Crummey, 44 Barb. (N. 5) 528; Jack- 
son v. Smith, 6 Cow. (N. Y.) 39. 
ree Pemberton v. Hoosier, 1 Kan. 

36. Royal Fraternal Union v. Hall, 
134 Ga. 843, 68 SE 728; Thompson v. 
Mallory, 104 Ga. 684, 30 SE 887; Jones 
v. Kennicott, 83 Ill. 484; Vaden v. 
John Schleicher Co., 166 App. Div. 
743, 152 NYS 354; Quarantiello v. 
Grand Trunk R. Co., 145 App. Div. 
138, 129 NYS 109; Tompkins v. Con- 
tinental Nat. Bank, 71 App. Div. 330, 
75 NYS 1099; Ryan v. Duffy, 54 App. 
Div. 199, 66 NYS 649; Diehl v. Rob- 
inson, 35 Mise. 234, 71 NYS 752 [rev 
on other grounds 72 App. Div. 19, 76 
NYS 252]; .Aborn v. Waite, 30 Misc. 
317, 63 NYS 399; Murray v. State, 
182 NYS 360; Bates vy. Smiley, 179 
NYS 552; Dubroff v. North River 
Ins, Cone t2Lo NYS) 227: entry Litle 
THis Cos eu NaS 90: 

_(a] Managing clerk.—The affida- 
vit of plaintiff's attorney’s managing 
clerk is insufficient. Driscoll v. 
Parker Pen Co., 141 NYS 251. 

37. Fromme vy. Lisner, 63 Hun 
290, 17 NYS 850; AR OU v. Waite, 30 
Mise. Slt Oo NYS 3 

38. Topia Min. ee . Warfield, 148 
App. Div 1389%132 NYS ‘1051; Mossein 
v. Empire State Surety Co., 112 App. 
Div. 69, 98 NYS 144. 

39. Slattery v. Noble, 95 NYS 606. 

40. Jordan v. Greig, 33 Colo. 360, 
S05 PP 10455 aoe v. Cain, 35 Wash. 
BO tee key 682. 

Al. kee County v. Hider, 47 
Colo. 448, 107 P 1068; Murdoch v. 
Finney, 21 Mo. 138; Daly v. Everett 
Pulp, ete., Co.,' 31 Wash. 252; 74. P 

42. Kent v. A0tna Ins. Co., 88 App. 
Div. 518, 85 NYS 164. 

43. Murtagh v. Kingsland Brick 
Co., 119 App. Div. 286, 104 NYS 515. 

44, Ruiz v. Santa’ Barbara Gas, 


ete.,,Co.,, 164 Cal. 188; 128) Passo: 
Partridge v. New York "Fidelity, ete., 
Co., 2138 App. Div. 8, 209 NYS 502 


[rev 124 Misc. 634, 507 NYS 502]; 
Gedney v. Diorio, 190 App. Div. 85, 
ETS TV INYS, 336d Colonial Motor Coach 
Corp. v. New York Cen tana CO lou: 
Misc. 891, 228 NYS 508; Sherman y. 
International Publications, 130 Misc. 
5438, 284 NYS 47; De Pue v. Mcin- 
tosh, 260 Sin D.t4 2), ‘127 NW 532. \ 

[a] Rule applied.—Permission to 
amend is not an adjudication of the 
legal sufficiency of the amendment 
when made. Russell v. Nelson, (Mo.) 
295 SW 118; Peo. v. Buffalo, 62 Misc. 
313, 114 NYS 1077, 1 NYCivProcNS 
229°: Pacific Mill Co. v. Inman, 50 Or. 
22, 90 P 1099. 

45. Phy v. Edgerton, 44 Ida. 530, 
258 P 545; State Bank v. Blitstein, 


544 [49 C.J.] 
except where the purpose of the amendment appears 
to be to gain delay or to work some similar prejudice 
to the adverse party.*® The court will not consider 
whether the pleading proposed for substitution would 
be sufficient as against a demurrer,** and ordinarily 
will not consider the fact that an amendment similar 
to the one proposed was denied at a different stage 
of the proceedings.*® Where the application is to 
file an amended statement containing different counts 
as an entirety, it may properly be refused or granted 
as an entirety.*® 

[§ 730] (4) Order or Decision—(a) Form and 
Contents—aa. In General. While, in the absence of 
statutory requirements,°° an order allowing an 
amendment may be informal,®+ or may be implied,°? 
it.is the better practice that a definite order should 
be prepared.°* 

Construction. A recital in the order that it was 
granted upon the affidavit, notice, and all the plead- 
ings and proceedings had will be regarded as limited 
to the proceedings recited in the moving affidavit.°* 

[§ 731] bb. Specification as to Contents and 
Status of Amendment. An order granting leave to 
amend should ordinarily specify in what particular 
the amendment is to be made,°® and should not be too 
broad.®® It has been held that an order allowing an 
amendment should have annexed to it a copy of the 
amended pleading,®* and that the order should direct 
that the proposed pleading should be served or should 
stand as a new pleading in the case.°* Where the 
scope of the amendment to the complaint which it 
was desired to make was not: stated, and the order 
allowing it did not impose any limitations as to its 
nature, but the motion followed a conference with 
the trial justice, and the record included the amended 
pleading actually served, the order will be considered 
165 App. Div. 974, 150 NYS 157; Tur- 
ner v. Dexter, 4 Cow. (N. Y.) 555. Oh. Dee: 

46. Hanna v. Mitchell, 202 App. 
Div. 504, 196 NYS 48 [aff 235 N. Y. 
534 mem, 139 NE 724 mem]; Sher- [a] 
man v. International Publications, 
130 Misc. 543; 234 NYS 47. 

47. Pacific Mill Co. v. Inman, 50 
Or: 22, 90 P 1099; Miller vy. McDon- 
ald. Phila. @ea:) 20. 

48. Ehlein v. Brayton, 21 NYS]_ [b] 
825; Hutchings v. Mills Mfg. Co., 68 | ings amendable. 
S. C. 512, 47 SE 710; Mobley v. Mob- 
ley, 41S. C. L. 431. 56. 

49. Loeb vy. Eastman Kodak Co., 
183 Fed. 704, 106 CCA 142. 

50. See statutory provisions. [a] 


51. Stannard v. Reid, 118 App. Div. 
3045103 NYS 521 ifaff. 195° N.Y. 530 


amend as 


swer. 


erroneous). 


mem, 88 NE 1132 mem]; Petro Paint | advised” 
Mfg. Co. v. Taylor, 147 Wash. 158,| NYS 548; 
2650.2" 155. CNX asi, 


52. Moran v. Brown, 113 NYS 1038.]|ing a_ cause of 

“Hormal leave of court, upon the | defendant” 
record, is not absolutely necessary, 
unless the effect of filing would op- 
erate as a continuance of the cause. 
From the final action on it the leave 
will be presumed.” Haynes v. Rice, 
SO Ne Xamee Olen Oo 

[a] For example, where a 
count was added to the declaration 
“by consent,’’ an answer filed thereto 58. 
‘by leave of court” was equivalent | 561, 
to an order of court allowing the 59. 
amendment. Regan v. Keyes, 
Mass. 294, 90 NE 847. 60. 

Presumptions on appeal see Appeal | 337, 9 Sl 981. 
and Error § 2683. [a] 

538. Eltzroth v. Murphy, 75 Colo. 
Syaee ©. 160: 

54. Moliver v. Finegan, 175 App. 
Div. 180, 161 NYS 465. 

55. Schoonmaker vy. Blass, 88 Hun | 109. 
179, 34 NYS 424; Wood v. McGuire, 61. 
26 Mise. 200, 55 NYS 746; Gaylord | 54 Ill. A. 296. 
v. Beardsley, 19 NYS 548; Poole v. 62. 
Hayes, 1 NYS 749; New v. Aland, 62 


“amend 
too broad. 


new 57. 


made, the 
amended answer 


337, 9 SE 981. 
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ahead NET Ye )neL Sols 
(Reprint) Bows 
WwestLMonth 437. See Thompson v. 64. 
Malone, 47 S. C. L. 252 (dictum). 
Amendment 
Plaintiff may be granted leave to 
“counsel may be advised’’ 
where defendant is given time to an- 66. 
Wallace v. Columbia, ete., R. c 
Copeslg oo Gos oye Ons aoe 
‘Orders construed as to plead- 
Burns v. Chicago 
Ri Co., 208, WAL 295: 
See Moore v. Christian, 31 S. 
C. 337, 9 SE 981 (holding order not 


Orders too broad 
terms.—(1) Orders allowing a party 
to ‘‘amend his pleading as he may be 
(Gaylord v. 
New v. Aland, 62 HowPr 
(2) to amend by “alleg- 
action against said 
(Schoonmaker 
88 Hun 179, 34 NYS 424), 
generally,” 
So an order to amend “in 69. 
any way plaintiff deems proper’ is 
too broad (Wood v. McGuire, 26 Misc. 
200, 55 NYS 746). 
Luckey v. Mockridge, 112 App. 
Div. 199, 98 NYS 335. 
Tisdale v. Moore, 146 App. Div. 
131 NYS 141. 
Copeland v. 
904 | Div. 229. 207 NYS 
Moore v. Christian, 31 S. C. 70. 


Where the amendment is of 
such a nature that it may be easily 
court 
Ellen v. Lewison, 
Ridgely Nat. Bank v. Fairbank, 


Moore vy. Christian, 


[§§ 729-735 


as limited to the granting of leave to serve the 
amended complaint served.°® 

[§ 732] ec. Provision as to Time for Amendment. 
Generally an order of the court granting permission 
to amend should limit the time within which the 
amendment should be made,®° and the court may al- 
low the amendment to be made, not immediately, but 
at some future time.*? However, if the time is not 
limited, the court still has the power, by subsequent 
order, to prevent any improper delay.®? 

[§ 733] dd. Permission to Adverse Party to Plead. 
Failure to provide, in an order permitting an amend- 
ment, permission to defendant to answer an amended 
complaint is not error where permission is not re- 
quested.°®? 

[§ 734] (b) Time of Rendition. Since the parties 
have a right to know at every stage of the trial the 
condition of their pleadings, the court should not re- 
serve its ruling as to the propriety of an amendment 
until the close of the trial,°* although it has been 
held, where defendants do not insist upon a ruling 
as to an amendment offered during the course of the 
trial, a minute entry of an order denying the appli- 
cation may be made some time after the conclusion 
of the trial.®* 

[§ 735] (c) Terms and Conditions**—aa. Discre- 
tion of Court in General. While, as has been noted, 
the trial court is vested with a broad discretion as to 
the allowance of amendments,**? such discretion 
should be exercised upon such terms as will prevent 
any unfair advantage to the party making the amend- 
ment,°® and will avoid prejudice to the adverse par- 
ty.°° It is within the discretion of the court to im- 
pose such terms upon allowing an amendment as seem 
in the exercise of its sound discretion to be just and 


reasonable,*° but this discretion must not be 
Shields v. Moore, 63. McDaniel v. Atlantic Coast 

2| Line R. Co., 76 S. C. 15, 56 SH 543. 
Satterlund View I3C al and aN ees 
122, 95 NW 518; Martinez v. Davila, 
19 Porto Rico 503, 512 [eit Cye]. 

65. Neher v. Kauffman, 197 Cak 
CH Ay e242 ae tilS. 

Continuance upon amendment 
see Continuances §§ 91-103. 

Costs upon amendment see Costs §§ 
95-107. 

67 See supra § 597 et seq. 

68. Gundy v. Nye-Schneider-Fowl- 
er Co., 89 Nebr. 599, 131 NW 964. See 
Alloway v. Simpson, (Man.) [1928] 
1 WestWkly 159 (holding that, al- 
though the allowance of an amend- 
ment was not proper, the terms im- 
posed might be such as to protect de- 
fendant and obviate a_ reversal); 
Fairbairn v. Sage, 29 OntWN 48 
(where the cause was allowed to go 
to trial upon an undertaking that fur- 
ther amendments would not be 
sought). 

Gundy v. Nye-Schneider-Fowl- 
er Co., 89 Nebr. 599, 131 NW 964; 
Danzig v. Baroody, 140 App. Div. 542) 
125 NYS 797; Grist v. Caldwell, 123 
Sy Orr 2 40, 116 SE 448; Koennecke Va 
Seaboard Air Line R. Co., 101 S. C. 
86, 85 SH 374° [aff 239 US. 352036 
Sct 126, 60 L. ed. 324]; Whitley v. 
es Brick Co., 113 Va. 434, 74 SE 


before trial. 


in their 


Beardsley, 19 


v. Blass, 
(Go) oreo 
have been held 


ap ae 212 App. 
, Cal.—Wise v. Wakefield, 118 
Caly 10%, 50 P3103 Burnsey- Scoofty, 
98 Cal. 271, 33) 2 86; Griffin v. Scooffy, 
SIO admit Clune v. Sullivan, 56 Cal. 


may require an| 249; Strait v. Wilkins, 23 Cal. A. 
to be filed at once. | 774, 139 P 911. 
88 Cal. 253, 26 P Conn.—Richardson v. Hine, 43 Conn. 


201. 
Del.— Wilcox v. Wilmington City R. 
Co., (Del.) 42 A 704. 
ide. .—Lowe v. Long, 5 Ida. 122, 47 P 
93. 


Sali SS Aes 
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abused,"? and the terms imposed must not be un- 
just ;*? nor such as will practically amount to a dep- 
rivation of a right secured by statute.7? On the 
other hand, the court may in its sound diseretion per- 
mit an amendment without the imposition of terms.*# 
Amendments made necessary by the carelessness of 
the pleader should be allowed only upon reasonable 
terms.’® If a material amendment of a complaint is 
made on the suggestion of the court, reasonable terms 
should be imposed, although plaintiff deems it un- 
necessary and makes it only in deference to the opin- 
ion of the court.7® The question of terms as a con- 
dition of leave to amend may be reserved until the 
cause is finally disposed of.77 

Imposition of terms on adverse party.78 Upon 
granting plaintiff the right to serve an amended com- 
plaint, the court cannot deprive defendant of the 
right to test the amended complaint by motion,’® or 
to serve such answer thereto as he may be advised.®° 

Particular conditions. The following conditions, 
among others,*? have been held properly imposed un- 
der the cireumstances of particular cases: That a 
specified sum be paid to the adverse party to cover 
costs and expenses;*? that party consent to with- 
drawal of a stipulation waiving jury trial;®* that de- 
fendant’s counsel shall certify that defendant has in 
his opinion a meritorious defense ;** that defendant’s 
previous motion to dismiss should stand as to com- 


plaint as amended;®® and that statements in amend- 
Iowa.—Seevers v. Hamilton, 11 

Iowa 66. 

Ky.—Burkholder v. Farmers’ Bank, 


67 SW 832, 23 KyL 832; McClure v.| Que. Super. 62. 
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48, 1 OntWR 841; 
dram, 12/10. €. (Or 
Que.—Hamilton y.. Bovril Co., 


Fe as v. Burn- 
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ment shall be considered as denied.° In granting 
leave to amend the complaint, the court may with the 
consent of defendant provide that the answer served 
to the complaint shall stand as the answer to the 
amended complaint with the same force and effect as 
if served in answer thereto.*? Before permitting a 
plaintiff to amend his complaint so as to conform to 
the evidence, the court may very properly require 
that defendant be permitted to serve nune pro tun¢ 
an offer of judgment which was technically defec- 
tive as originally served.8® Where a defendant asks 
leave to amend so as to allege that his agent did not 
have authority to make the contract sued on, it is 
proper to require, as a condition to granting leave, 
that the agent be produced for examination.®® Leave 
to amend by setting up additional items of account 
may be granted on condition that a previous offer to 
allow judgment in a certain sum be increased to cor- 
respond with the increased demand.®® It is unrea- 
sonable to impose as a condition, where the proposed 
amendment does not change the cause of action, that 
defendant be allowed to plead the statute of limita- 
tions as though the action were commenced at the 
time application was made for the permission to 
amend.°? 

[§ 736] bb. Grant of Time To Plead or Prepare 
for Trial.°* The court should not allow an amend- 
ment substantially changing the nature of the ae- 
tion or defense or adding to it a material element 


out an agreement that the amended 
61. averment might be controverted of 
15 | record. Anderson v. Pendleton, 197 
Ky. 695, 247 SW 944. 


Bigstaff, 37 SW 294, 18 KyL 601. 
Me.—State v. Folsom, 26 Me. 209. 
Mich.—Beneway v. Thorp, 77 Mich. 

181, 43 NW 863. 
Mo.—Berberet v. Electric Park 

Amusement Co., 310 Mo. 655, 276 SW 

36; Allen v. Ranson, 44 Mo. 2638, 100 

AmD 282. 

Nebr.—Westrope v. Anderson, 98 
Nebr. 57, 151 NW 955; Suckstorf v. 
Butterfield, 4 Nebr. (Unoft.) 808, 96 
NW 654. ; 

N. Y.—Peo. v. Munn, 131 App. Div. 
341, 115 NYS 803; Lyall v. Wood, 130 
App. Div. 294, 114 NYS 272; Gasper 
v. Adams, 24 Barb. ro WR ‘Coyle Va 
Third Ave. R. Co., 19 Mise. 345, 43 


NYS 499; Knit Goods Exch., Inc. Vv. 
American Surety Co., 153 NYS 975; 


Hull v. Turner, 1 Wend. 72; Webb v. 
Wilkie, 1 Cai. 1538, Colo. & C. Cas. 211. 

N. C.—Anders v. Meredith, 20 N. C. 
339, 34 AmD 376. 

Okl.—Pappe v. Post, 23 Okl. 581, 101 
P 1055; 

Pa.—Stillwell v. Rickards, 152 Pa. 
437, 25 A 831. 

S. C.—Latimer v. Sullivan, 37 S. C. 
120, 15 SE 798; Mobley v. Mobley, 41 
Sool pen ceo 

Tex.—International, etc., R. Co. v. 
Biles, 56 Tex. Civ. A. 193, 120 SW 
952; Gulf, etc., R. Co. v. Butler, (Civ. 
A) 34 Sw 156; Reagan v. jOvans, 2 
Tex. Civ. A. 35, 21 SW 427. 


Wis. —Franck Vv. Stout, 139 Wis. 
223,120 NW 867; Rahles v. J. 
Thompson, etc., Mfg. Co., 137 Wis. 


506, 118 NW 350, 23 LRANS 296 yr deh 
NW 289, 23 LRANS 296; Fox River 
Valley R. Co. v. Shoyer, 7 Wis. 365. 

Eng.—Nottage v. Jackson, 11 Q. B. 
D. 627; Foster v. Bank of England, 6 
One: 378, 51 ECL 878, 115 Reprint 331; 
Nobel’s ‘Explosives Co. v. Jones, 17 
Ch. DA721 Kingayv. ‘Corke,, 1 Ch. D. 
brs. Juevy Vv. De warlon ws aac las 3. 0Ny 
London, ete. Co. v. Elworthy, 18 
Wkly. Rep. 246. 

Can.—Hooker v. Gamble, 9 CanLJ 
44; Dunn v. Dunn, 1 CanLJNS 239. 

N. S.—McCurdy v. Grant, 32 N. 5S. 
520. 


Allowance of continuance see Con- 
tinuances § 91. 

Perr at pee of costs see Costs §§ 

—107. 

71. Great Northern R. Co. v. Her- 
ron, 136 Fed. 49, 68 CCA 599; Dixon 
v. Risley, 114 Cal. 204, 46 P 5; Misch 
v. McAlpine, 78 Ill. 507; Morgan v. 
Bishop, 61 Wis. 407, 21 NW 2638. 


72. Williams v. Myer, 150 Cal. 714, 
89 P 972. 
73. Misch v. McAlpine, 78 Ill. 507. 


74 U. S.—Lanning v. Dolph, 14 F. 
Casi No. 16,073, <4 Wash- Ci Cy 624; 

Me.—Bolster y. China, 67 Me. 551; 
Ham v. Ham, 37 Me. 261. 

Mich.—Painter v. Lebanon Land 
Co., 164 Mich. 260, 127 NW 739, 130 
NW 205. 

Mont.—Wandel v. Wandel, 76 Mont. 
160, 248 P 864. 

Nev.—Ramezzano y. Avansino, 44 
Nev. 72, 189 P 681. 

N. H.—Gale vy. French, 16 N. H. 95. 

N. Y.—Crowley v. La Brake, 147 
App. Div. 389, 182 NYS 155; Howard 
v. Brown, 89 Misc. 535, 153 NYS 702; 
Baum v. Elias, 64 Mise. 43, 117 NYS 
935; Becker v. New York, ete., R. 
Co., 10 NYS 4138; Bateman v. Forty- 
Second St., etc, R. Co., 5 NYS 13. 

Pa.—Hileman vy. Hileman, 172 Pa. 
32/38, 33 Ay bid. 

S. C.—Wallace v. Columbia, _ etc., 
ReCOM Is Sa (C335, nLo SH obs Green 
Ve. dredell;) 31) Si (Cl 588,710 Smo 545; 
Stallings v. Barrett, 26 S. C. 474, 2 SE 
483. 

Wis.—Gist v. Johnson-Carey Co., 
15S) o. Wis. 188, Tare SEN Wie LOT: 
AnnCasl1916E 460. 

[a] For example, where an amend- 
ment is made to conform pleadings 
to proof, the opposite party is not en- 
titled to an order setting aside the 
submission of the cause for trial. 
Bamberger v. Terry, 103 U. S. 40, 26 
ined. ali7: 

[b] Allowance without terms held 
improper.—(1) An amendment at the 
close of the evidence setting up an 
implied promise instead of an express 


Ont. —Anthony vy. Blain, 5 Ont. L.| promise should not be allowed with- 


[49 C, J.—35] 


(2) An amend- 
ment seeking a personal judgment in- 
stead of a judgment to sequester 
property should not be allowed with- 
out terms. Crockett v. Ohio Valley 
Banking, etc., Co., 174 Ky. 409, 192 
SW 487. (3) Substantial terms 
should be imposed before allowing 
plaintiff to serve an amended com- 
plaint completely changing the cause 
of action, and based on matters which 
he should have known before the suit 


was commenced. Plitt v. Illinois 
Surety Co., 165 App. Div. 973, 150 
NYS 756. 

75. Mohr v. Sherman, 25 Ark. 7; 


Chambless v. Taber, 26 Ga. 167. 
76. Abrahams vy. Finkelstein, 
Misc. 448, 97 NYS 987. 
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eke Suckstorf v. Butterfield, 4 
Nebr. (Unoff.) 808, 96 NW 654. 
78. Retention of place on calendar 


see infra § 738. 

79. Kelly v. Hilbert, 200 App. Div. 
489, 193 NYS 2638. 

80. Kelly v. Hilbert, supra. 

81. See cases supra note 70. 

82. Gabriel v. Tonner, 138 Cal. 63, 
70 P 1021; Culverhouse v. Crosan, 94 
Cal. 544, 29 P 1100; Jones v. Stod- 
dart, 8 Ida. 210, 67 P 650; Scheuer v. 
Monash, 40 Mise. 668, 83 NYS 253° 

83. Farmers’ Handy Wagon Co. v. 
Casualty Co. of America, 184 Iowa 
773, 167 NW 204, 169 NW 178. 

84. Merchants’ Nat. Bank y. Hodg- 
es, 105 S. C. 448, 90 SE 29. 


85. Jones v. Gould, 130 App. Div. 
451, 114 NYS 956. 
86. Citizens Ins. Co. v. Herpol- 


sheimer, 77 Nebr. 232, 109 NW 160. 
87. Kelly Vv. Hilbert, 200 App. Div. 
489, 193 NYS 263. 
ee Flynn v. Westmayer, 4 NYS 
Knauth vy. Heller, 68 Hun 570, 
NYS 106 
90. Wise v. Wakefield, 118 Cal. 
50 SOF 
Critelli v. Rodgers, 87 Hun 530, 
34 NYS 479 [aff 151 N. Y. 675 mem, 
46 NB 1146 mem]. 


92. Continuance upon amendment 
see Continuances §§ 91-103. 


546 [49 C.J.] 
without allowing an opportunity to the opposite par- 
ty to meet the pleading as amended,®* and the al- 
lowance of such time is within its sound diseretion.®# 
So where an amendment presents an issue which the 
opposing party is unprepared to meet, the trial court 
in its discretion may either afford him an opportunity 
to prepare or deny the amendment.°® 

[§ 737] cc. Submission to New Trial. Submis- 
sion to a new trial may be made a condition to the 
grant of leave to amend.®°® Permission to amend by 
increasing the amount of damages claimed to corre- 
spond with the amount of the verdict will usually be 
granted only on condition that plaintiff pay costs, 
relinquish the verdict, and consent to a new trial.®* 
If a party defendant, relying on a variance between 
the declaration and the instrument sued on, does not 
prepare for trial, and the court, regarding the vari- 
ance as a mere clerical error, permits plaintiff to 
take a verdict, he must vacate his verdict before 
amending.®°® A new trial need not be granted where 
the only effect would be to submit the same evidence 
again to the same judge.°® 

[§ 738] dd. Retention of Place on Calendar. 
The court in granting leave to amend may provide 
that the case shall retain its place upon the ecalen- 
dar,t either in the case of an amendment of the 
complaint? or of the plea or answer,* but it should not 
be imposed as a condition upon the party against 
whose opposition the permission to amend is 
granted. Where there are separate calendars for 
the trial of equity and law eases, the court on per- 
mitting an amendment changing an action in equity 


93. U. S.—Bamberger v. ‘Terry, 


103 U. S. 40, 26 L. ed. 817; Furniss v. | 268 SW 97; 


PLEADING 


souri) PacaikR.7Conve Clark 2GViol A.) 


Beard v. Kansas City R. 


Db OR 
7 Nak 


[§§ 736-740 


to one at law should not allow the case to remain on 
the calendar.’ Where the order granting leave to 
amend the complaint provides that the ease shall re- 
tain its position on the calendar, it is not necessary 
to provide that the amendment shall not change the 
date of issue.® 

[§ 739] ee. Operation and Effect of Conditions. 
Where conditions are imposed upon a leave to amend, 
the party cannot have any benefit from the amend- 
ment without recognizing the conditions.? So find- 
ings are improper which are not in conformity with 
the conditions imposed upon amendment. Where 
the party does not choose to accept leave to amend 
upon the terms preseribed, he may refuse to amend,? 
and if he does so, the condition fails.1° A party who 
has availed himself of a privilege conferred as a con- 
dition to an amendment by the adverse party ean- 
not thereafter object to the amendment.!? 

[§ 740] ff. Compliance with Conditions. The 
fact that an amended petition is filed after the ex- 
piration of the time granted does not affect the juris- 
diction of the court,” and constitutes a mere irregu- 
larity.1? However, where an order granting leave to 
amend specifies that the amendment shall be filed 
and the taxable costs paid within a certain time, and 
that, upon failure to comply with the conditions, a 
judgment shall be entered in favor of the opposite 
party, a judgment so entered will be sustained.'+ If 
a party is ordered to amend before the first day of 
the next term, he may amend at any time before the 
cause is called for trial,?® but not at the trial except 
by special leave of court.1® 


Cows GENE SYS) eo. 
99. Robbins v. Wyman, 75 Wash. 


Ellis, 9 F. Cas: No. 5,162, 2 Brock. 14; 
Milburne v. Kearnes, 17 F. Cas. No. 
So4bci -Granch: (Co Cstt 

Del.—King v. Phillips, 6 Del. 349; 
Doe v. Prettyman, 6 Del. 334. 

Fla.—Mansfield v. Brigham, 91 Fla. 
109, 107 S 336. 

Mont.—E. B. Ryan Co. v. Russell, 
52 Peas 596) 161 307: 

J.—Goodyear Tirewnetes, (COs 7V; 
Joa ars ICN ainda: 352, MA AVES O45: 
Rogers v. Phinney, 13 IN Us, Ley 1: 
Boudinot v. Lewis, 3 N. J. L. 104. 

N. Y.—Allaben v. Wakeman, 10 
AbbPr 162; Keese v. Fullerton, 1 
CodeRep 52, 2 Edm. Sel. Cas. 16; 
Jackson v. Sanders, 1 CodeRep 27, 2 
Edm. Sel. Cas. 12; Holmes v. Lans- 
ing, 1 Johns. Cas. 248, 1 Col. & C. Cas. 
96; Kettletas v. North, Col. Cas. 54. 

Pa.—Jones v. Ross, 2 Dall. 148, 1 L. 
ed. 324. 

S. C.—Wallace v. Columbia, etc., R. 
Cops? -S2G.)335;, #6558) 35); Edwards 
ve GCheraw, ete: R.1Co., 32° S.C. 117, 
10 SE 822° Crane v. Lipscomb, 24 S. 
G. 480; Cleveland v. Cohrs, 13 S. C. 
397. 

B. C.—Wolley vy. HOWE RVOL E apletn On 
OG 

Man.—Scandinavian newican Nat. 
Bank v. Kneeland, 23 Man. 480, 11 
DomLR 248, 24 WestLR 139, 4 
WestWkly 564. 

Ont.—Canadian Pac. R. Co. v. Har- 
ris, 7 OntWR 782. 

[a] Amendment operating as sur- 
prise.—Where an amendment to a 
pleading, asked for immediately be- 
fore or during the trial, operates asa 
surprise to the adverse party, where- 
by he will be misled to his prejudice, 
he must prove that fact by affidavit 
or otherwise, and, when that is done, 
the amendment must either be re- 
fused, or, if granted, the adverse 
party must be given time to prepare 


to meet the amended Dicneine Shel- 
ton v. Southern R. Co., 86 S. C. 98, 67 
SE 899. 

{b] Allowance held proper.—Mis- 


Co., (Mo. A.) 204 SW 195. 

{c] Time held reasonable.—Par- 
sons v. Hisele, (Okl.) 277 P 643. 

94. Dunn v. Bozarth, 59 Nebr. 244, 
80 NW 811; Omaha, etc,,.R. Co. v. 
Moschel, 38 Nebr. 281, 56 NW 875. 

[a] Allowance held requisite.— 
Scott v. McPherson, 168. Cal. 783, 145 
P 529;--Rogers wv. Bolling, (222 Ky: 
561, 1 SW (2d) 989; Hoffman v. Third 
nay R. Co., 45 App. Div. 586, 61 NYS 
590. 

[b] Allowance held unnecessary.— 
Donian v. Danielian, 90 Cal. A. 675, 
266 P 817; Ramezzano v. Avansino, 44 
Nev. 72, 189 P 681; Roberts v. Ta- 
coma R., etc., Co., 59 Wash. 226, 109 


P 605. 
Bowers v. Good, 52 Wash. 384, 
100 P 848. 

96. Assiniboia Land Co. vy. Acres, 9 
Sask. L. 142, 27 DomLR 103, 34 
WestLR 199, 10 WestWkly 355. [aff 
8 Sask. L. 426, 25 DomLR 439, 32 
WestLR 580, 9 WestWkly 368]. 

97. 2 Or S.__Elting v. Campbell, 3 F. 
Cas..No. 4,422, 5 Blachf. 183 

Ill. Brown v. Smith, 24 Til. 196. 

N. Y.—Corning v. Corning, 6 IN WX 
97; Decker v. Parsons, 11 Hun 295; 
Cohen vy. Persky, 110 Misc. 24, 179 
NYS 611; Allaben v. Wakeman, 10 
AbbPr 162; Dox v. Dey, 3 Wend. 356. 
Compare Schultz v. Third Ave. R. Co., 
89 N. Y. 242 [rev 46 N. Y. Super. 211] 
(holding that, where the verdict was 
less than the prayer for the judgment 
but was greater than the amount of 
damages demanded in the count on 
which it was based, the defect was 
amendable). 

Pa.—Girard v. Stiles, 4 Yeates 1. 

S. D.—Custer City First Nat. Bank 
v. Calkins, 16 S. D. 445, 93 NW 646. 

Eng.—Tomlinson y. Blacksmith, 7 
T. R. 132, 101 Reprint 894. 

See Excelsior Electric Co. v. Sweet, 
BOVIN D4 AeA eet (where 
amendment was sought on appeal). 

98. Carpenter v. Payne, 10 Wend. 
(N. Y.) 604; Hoffnagle v. Leavitt, 7 


617,135 P 656° 

1. Kelly v. Hilbert, 200 App. Div. 
489, 193 NYS 263; Mossein v. Empire 
State Surety Co., 117 App. Div. 820, 
102 NYS 1013. 

2. Pepper v. Almond Realty Co., 
218 App. Div. 842, 219 NYS 23; Stehli 
Silks Corp. v. Kleinberg, 200 App. Div. 
16, 192 NYS 284; Mossein v. Empire 
State Surety Co., 117 App. Div. 820, 
102 NYS 1018. 

3. Bertman v. Neisner, 177 App. 
Div. 442, 164 NYS 217. 

4. Bertman v. Neisner, supra. 

5. Kelly v. Hilbert, 200 App. Div. 
489, 193 NYS 268. 

6. Kelly v. Hilbert, supra. 

7. Citizens’ Ins. Co. v. Herpols- 
heimer, 77 Nebr. 232, 109 NW 160. 
See Scholl v. Margulis, 21 ACY. 62, 
284 SW 421 (reasonable requirements 
must be conformed to). 

8. Fairchild-Gilmore-Wilton Co. v. 


Southern Refining Co., 158 Cal. 264, 
1TO uP 9515 
{a] Illustration.—Where the buy- 


er in an action for the seller’s fail- 
ure to make full delivery stipulated 
as a condition for permission to 
amend at the trial that recovery 
might be limited to defaults subse- 
quent to a particular time, findings 
based on demands for delivery before 
that time were improper. Fairchild- 
Gilmore-Wilton Co. v. Southern Re- 
fining Co., 158 Cal. 264, 110 P 951. 

9: Szakvary v. Haddort Piano Co., 
173 App. Div. 691, 160 NYS 60. 


10. Szakvary v. Haddorf Piano 
Co., supra. 

11. Williams, etc., Co. v. Stokes, 
158 NYS 89. 

12. Linn County Bank v. Clifton, 


263 Mo. 200, 172 SW 388. 

13, Carter v. Paige, 3 Cal. Unrep. 
Cas. 64, 20 P 729; Smith v. Grover- 
man, 9 Ind. 304. 

14. Morris v. Thomas, 80 App. Div. 


47, 80 NYS 502. 
15. Andrews v. Richardson, 21 
16. Hardy v. De Leon, 5 Tex. 211. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 741-747] 


[§ 741] gg. Waiver. The court may waive a re- 
quirement imposed as a condition for amendment.}7 

[§ 742] hh. Acceptance of Conditions. Where a 
party accepts the permission of the court to amend 
and complies with the conditions imposed, he cannot 
afterward be heard to complain thereof.® 

[§ 743] (d) Entry and Filing—aa. In General. 
In some jurisdictions the judgment of the court over- 
ruling or sustaining an application for leave to amend 
must be entered on the minutes of the court.!® 

[§ 744] bb. Nunc Pro Tunc Orders. Under gen- 
eral rules*® a nune pro tune order permitting an 
amendment may be allowed where there is a sufficient 
foundation therefor,?! and only in such ecase.22_ The 
successor of a judge may on the trial of a case in 
term grant a written order allowing an amendment 
orally allowed by the preceding judge on an inter- 
loeutory hearing.”° 

[§ 745] (e) Amendment, Modification, and Va- 
cation. It has been held that the court does not ex- 
haust its power to determine whether the interests of 
justice demand permission to amend by passing upon 
an application in the first instance,?# but may re- 
consider its ruling,?® and may modify its order if 
circumstances arising later seem to demand it.?° 
However, where all of the proceedings authorized by 
an original order have been taken and the case has 
been stricken from the calendar, it is too late to make 
an order in the guise of a resettled order containing 
provisions not requested upon the original motion.?7 
Where a party obtains leave to amend upon condi- 
tion that he pay costs, and makes a frivolous amend- 
ment, the court will not later modify its order in his 
favor.?§ 

Correction. An erroneous order or exercise of dis- 
eretion cannot be corrected by another judge of co- 
ordinate and equal power.?° 

Extension of time. Where time is given to amend, 
the court has jurisdiction before the expiration of 
the time so given to grant successive orders extend- 
ing the time.*® It has been held, however, that, 
whenever the time limited in the order has elapsed, 


17. Clover Creamery Co. v. Diehl, 
183 Ala. 429, 68 S 196. 
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the order becomes final and cannot be modified by 
any other judge extending such time.*+ 

Setting aside.. Where a party fails to amend with- 
in a reasonable time the order granting leave may be 
set aside.®?? 

Effect of vacation. If an order granting leave to 
amend is vacated, the effect is to leave the pleading 
sought to be amended precisely as though no leave 
to amend had been granted.** 

[§ 746] (f) Operation and Effect. Leave to 
amend operates as a stay of proceedings within the 
time allowed for the amendment.** Notwithstanding 
the power to grant leave to amend is exercised errone- 
ously, the order is not void.?® It has been held, how- 
ever, that an erroneous refusal of an offered amend- 
ment renders all subsequent steps in the trial of the 
ease nugatory.*® Although the court has granted a 
general leave to amend, it retains full power over 
the amended petition.27 The mere allowance of an 
amendment decides nothing as to whether there can 
be a recovery on the new pleading or not.°* -An order 
allowing an amended answer to be filed is not an ad- 
judication of the identity of the causes of action in 
the original and amended declaration ;*® nor where, 
under the statute, the only question to be passed upon 
is whether new counts are for the cause of action for 
which the action was intended to be brought,?° is the 
fact that tort counts have been allowed to be added 
by an amendment an adjudication upon the question 
of whether there has been a misjoinder of contract 
and tort.44 The amended pleadings themselves, and 


not the order of the court granting leave to amend, 


determine the character of the action.*? 

Amendment to conform to proof. An order allow- 
ing an amendment of the plaintiff’s petition to con- 
form it to the facts proved is equivalent to a judicial 
finding of the facts involved.** 

[§ 747] (g) Compliance with Order. An order 
to amend earries with it permission to file the 
amended pleading.44 The amendment must be in 
conformity with the order,*® although it has been 
held that express permission to amend a complaint 


would not be allowed to file an amend- 30. Vestal v. Young, 147 Cal. 715, 
ed declaration nunc pro tune. 81. 


Griz- | 82 P 381 


[a] Color of ink.—Where the|zard v. Fite, 137 Tenn. 103, 191 SW 81. Brown v. Easterling, 59 S. C. 
court, ordering an amendment to the | 969, LRA1917D 652. , 472, 38 SE 118. 
declaration to be made in purple ink, {b] Confirming nunc pro tunc.— e200) Hutt Va Keith) 27a Ce OB 


accepted it written in black ink, and | An order irregular in that it allows 
refused to strike it out, it waived, as|an amendment without notice to the] U. C. Q. ee 


(Ont.) 100; Randall v. SER SEES 4 


OMS] (Ont: 


it had authority to do, the require-| adverse party cannot be_ confirmed 33. Corey-Lombard tape Cow. ve 


ment. Clover Creamery Co. v. Diehl, | nunc pro tunc. 
183 Ala. 429, 63 S 196. 


18. Supreme Lodge K. H. v. Da- 23. 


Luckey v. Mockridge, 
112 App. Div. 199; 98 NYS 33's. 34. 
Stanley v. Hill, 135 Ga. 711, 


Dougherty, 125 Ill. A. 258. 
Clevenger v. Smith, 126 Or. 
384, 270 P 501; ee eae Grand Trunk 


vis, 26 Colo. 252, 58 P 595; Tupper v.| 70 SE 577. , R. Co., 6 Ont. Pr. 170. 
Kilduff, 26 Mich. 394; Weichsel v. 24. Mercantile Trust Co. v. Sunset 35. Sears v. Dunbar, 50 Or. 36, 91 
Spear, 47 N. Y. Super. 223; Woods v.} Road Oil Co., 176 Cal. 461, 168 P 1037. | P 145, 


Durrett, 28 Tex. 429. 


223 P.760; Gill v. L. N. Dantzler Lum- | own motion, 
ber Co., (Miss.) £24. 'Se1533— Oliver vi 
Miles, 144 Miss. 852, 110 S 666, 50 25. 
AMR a3 Oks 
OhS&CP 561, 1 OhNPNS 225. 1037; 

20. See Motions and Orders § 22. CanLJ 47. 

21. Edwards v. Ward, 37 Ga. A. [a] 
776, 142 SH 173; Kavooras v. E. L. 
Hasler Coy 145 TIN A) 72: 


to make an amendment on the trial | Oil Co., 
will support a formal nunc pro tunc 26. 
order. 


145 Ill. A. 72. (2) Where a plea is} ed. 92; 


Compare Ross v. Flynn, 46 Cal. A. 36. 
19. Eltzroth v. Murphy, 75 Colo. 5, | 401, 189 P 293 (court cannot, of its] 671, 129 SE 26; 
strike amended com-] 148 Ga. 239, 96 SB 323. 

plaint filed by leave). 37. Shields v. Moore, 


Durrence v. Cowart, 160 Ga. 
Woodward v. Fuller, 


2 Oh. Dee. 


Mercantile Trust Co. v. Sun-] (Reprint) 331, 2 WestLMonth 437. 
Walcutt v. Columbus, 13 | set -Road Oil Co., 176 Cal. 461, 168 P 38. 
Warnock v. Potter, (Ont.) 8/| 183 Pa. 334, 39 A 10. 


Grier v. Northern Assur. Co., 


39. Heffron v. Rochester German 


For example, refusal of per-| Ins. Co., 220 Ill. 514, 77 NE 262 [aff 
mission to amend may be reconsid-|119 Ill. A. 566]; 
ered upon a motion for a new trial. 
[a] For example (1) permission | Mercantile Trust Co. v. Sunset Road 40. 
176 Cal. 46%, 168 P1037. 41. Lowrie v. Castle, 225 Mass. 37, 
Henderson v. Louisville, ete.,| 113 NE 206. 

Kavooras v. B. L. Hasler Co.,| R. Co., 123 U. S. 61, 8 SCt 60, 31 L. 42. 
Harney v. Provident Sav. L. 


Rochester German 
Ins. Co. v. Heffron, 89 Jll. A. 659. 
See supra § 661. 


White v. Rodemann, 44 App. 
Div. 503, 60 NYS 97 


orally allowed on the trial, an order | Assur. Soc., 41 App. Div. 410, 58 NYS 43. Watson v. watson, 110 Kan. 


nune pro tunc may be granted on | 822; 


hearing a motion for a new trial. Ed-|politan El. R. Co., 
Moore v. Christian, 

SCn oo ls nop nay oun 

Skeele Coal Co. v. Baker, 167] May, 143 La. 420, 78 S 660; 

App. Div. 920, 152 NYS 325. 


wards v. Wall, 37 Ga. A. 776, 142 SE he 9 NYS 734; 
ue 

27 by Ds Wyner. Constr: Co. |v. eye 
Séneellnopt. (Mo. A.) 3 SW (2d) 735. 


Second Ave. R. Co. v. Metro-| 326, 203 P 714; 


Missouri Pac. R. Co. 
58 N. Y. Super. y, ,McCally, 41 Kan. 639; -655,, 224 P 

44, Louisiana Cent. Lumber Co. v. 
Tremont 
Lumber Co. v. May, 143 La. 389, 78 S 


{a] For example, where plaintiff 28. Bausch v. Ingersoll, 16 NYS] 650. 


had failed to file an amended declara- | 336. 
tion within the time allowed by the 29. Dockery 


trial court after dismissal, plaintiff! Co., 172 N. C. Boo, 90 SE 501. 


v. Fairbanks-Morse | Co., 137 Ill. A. 258; 


45. Leman-~v. U. S. Fidelity, etc., 
Waterhouse v. 
Tilenius, 118 Me. 239, 107 A 337; 
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as to certain detail carries with it the right to make 
other amendments necessary to make the permitted 
amendment effectual.4® When a part only of a plead- 
ing is demurred to and the party obtains leave to 
amend, unless the order specifically provides other- 
attacked by the 


wise, he can amend only the part 
demurrer.** 
Change of cause of action. 


inally attempted to set out.*§ 
Dismissal. 


Genung v. Hawkes, 147 App. Div. 380, 
132 NYS 274; Decker v. Kitchen, 21 
Hun (N. Y.) 332; Rowland v. Kel- 
logg, 26 Misc. 498, 57 NYS 893; Knit 
Goods Exch., Inc. v. American Sure- 
ty Co., 153 NYS 975; Pipe v. Spartan- 


burg, RA vetc., Co, 65.8. C.1409, 43°SH 
$693 Miller v. Stark; 29 S: C. 325, :'7 
SE 501. 

[a] Filing demurrer.—Leave to 


amend a replication does not give 
leave to withdraw it and file a spe- 
cial demurrer. Gore Bank v. Chase, 
Tw Ca @y Base (OntyV4ase: 

[b] Amendments held permissible. 
—(1) An amendment under leave to 
set out copies of a written contract 
sued on is’ substantially complied 
with, although the amendment shows 
the date of the contracts to be three 
days later than that given in the orig- 
inal petition. Norden v. Collier, 20 
Ga. A. 98, 92 SE 652. (2) An amend- 
ment which merely amplifies the com- 
plaint by setting forth the facts more 
fully is warranted by leave to amend 
on sustaining a demurrer on the 
ground that the complaint does not 
state facts to constitute a cause of 
action. Presbytery Trustees v. West- 
minster Presb. Church, 142 App. Div. 
876, 187 NYS 851 [rev 67 Misc. 317, 
122 >NYS" 3091]: (3) Permission to 
amend a pleading to set up payment 
of notes “on account of the subject 
matter of the action, and including 
of those items in the account” does 
not limit the pleader to dependence on 
the accounting. Van Fleet v. New 


MracConstr., 1Co. 142) App. 1Dive 527, 
127 NYS 19. : 
{c] Rule applied.—While plaintiff 


by receiving an entire amended an- 
swer authorized only to be amended 
as to one separate defense did not 
waive his right to move to strike out 
any part thereof, the service of which 
was not authorized, his refusal to re- 
ceive such a pleading would not au- 
thorize the court to compel him on 
motion to accept it and leave him 
to a subsequent motion to determine 
whether or not it was in all respects 
authorized. Mann v. Press Pub. Co., 
135 App. Div. 361, 120 NYS 534. 

[d] Withdrawal of original. 
Leave to file an amended pleading 
includes the right to withdraw the 
first. White v. Hampton, 9 Iowa 181. 
But see Kelly v. Downing, 5 S. C. L. 
302 (holding that this is true only 
when so stated in the order). 

46. Fajardo Dev. Co. v. Morfi, 17 
Porto Rico 660. 

47. Fielden v. Caselli, 16 AbbPr 
(CN. Y.). 289, 26 HowPr 173. 

4s. Dietz v. Harris, 221 App. Div. 
581, 224 NYS 491. 

Amendments ier hea cause of ac- 
tion see supra §§ 671-68 

49. Dickerson v. ae ets 128 Okl. 
162, 261 P 545. 

50. Cal.—Kimball v. Gearhart, 12 
Cal. 27. 

Colo.—Briggs v. Bruce, 9 Colo. 282, 
11 P 204. 

Tll.—Peo. v. Cleveland, etc., R. Co., 
314 Ill. 455, 145 NE 647; Northern 
Trust Co. v. Sanford, 398 Ill. 381, 139 


Permission to amend 
the complaint contemplates an amendment which will 
cure the defects of the pleading without changing the 
essential basis of the cause of action which it orig- 


It is within the power of the trial court 
to dismiss the petition where plaintiff fails to amend 
in accordance with leave granted to amend to state 
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to amend.®? 


tually made.®** 


[§§ 747-7148 


a cause of action.*® 

[§ 748] h. Necessity for Actual Amendment. 
The rule is well settled that mere leave to amend 
does not of itself operate as an amendment,°° or raise 
any presumption that an amendment was made,°* 
as a party may have leave to amend and not choose 
In some jurisdictions the fact that the 
case is tried on the theory that an amendment, in 
fact not made, was made does not render an amend- 
ment unnecessary, for the amendment must be ac- 
However, the weight of authority is 


that, if leave to amend is given and the cause tried 


NE 603; Condon v. Schoenfeld, 214 
Tl. 226, 73 NE 333 ; Sinsheimer v. Wil- 
liam Skinner Mfg. Co., 165 Ill. 116, 46 
NE 262; Wisconsin Cent. R. Co. v. 
Wieczorek, 151 Ill. 579, 38 NE 678; 
Ogden v. Lake View, 121 Ill. 422, 13 
NE 159; Sobieski v. Chicago, 241 IIl. 
A. 180 [writ of error dism 325 Ill. 259, 
ge NE 279]; Offner v. Wilke, 208 Ill. 

A. 463; American Exchange ‘Bank v. 
Mitchell, 179 Ill. A. 612; Elam v. Ma- 
jestic Coal, etess Co., 155 Ill. A. 3755 
Michels Co. v. Young, 150 Ill. A. 443° 
Christensen v. Oscar Daniels Co., 142 


Ill. A. 129; Henion v. Vavrik, 126 Ill. 
A. 292; Pooler v. Southwick, 126 Ill. 
Ae 264 sane & Vi: McCullough, 103 


Tll. A. 668 [rev on other grounds 206 
TN, p24 69 NB VOR 1s Chicas oy etc. 
Re Col. Smith, ol 6tlhy AN, BSE 

Ind.—Chicago, ete., R. Co. v. Rey- 
man, (A.) 73 NE 587. 

Md.—Lohnfink v. Still, 10 Md. 530. 
roll v. Palmer Mfg. Co., 
181 Mich. 280, 148 NW 390. 

Nebr. —Ingram v. Bank of Com- 


merce, 114 Nebr. 64, 206 NW 5. 
N. Y.—Dexter v. Ivins, 133 N. Y. 
551 mem, 30 NE 594. 


. D.—Clark v. Ellingson, 35 N. D: 
546, 161 NW 199; Satterlund v. Beal, 
ZING sel 2:2, en eNO oa 

[a] Reason for rule.—‘‘The judg- 
ment of courts of review must al- 
ways be formed upon the record, and 
from that alone. If they should as- 
sume to cure mistakes or omissions 
of the parties or counsel in the court 
below, by supplying matters omitted, 
inadvertently or otherwise, from rec- 
ord, they might in like manner change 
the record in other respects, to the 
detriment of parties litigant. To do 
so would introduce the greatest un- 
certainty and confusion, be the exer- 
cise of a power, with which they are 
not vested, and destroy the security 
and certainty which should inhere 
in judicial proceedings.’ Sobieski v. 
Chicago, 241 Tll. A. 180, 185 [quot 
Wisconsin Cent. R. Co. v. Wieczorek, 
PS Tetley Si aeoe 4ele 

[b] Granting leave to attach ex- 
hibits, not taken advantage of, does 
not amount to an amendment. Chi- 
cago, etc., R. Co. v. Reyman, (Ind. A.) 
73 NE 587. 

[c] Abandonment.—(1) Plaintiff's 
failure to amend complaint as per- 
mitted may be considered as abandon- 
ment of motion to amend. Central 
California Creditors’ Assoc. v. Seeley, 
(Cal. A.) 267 P 188. (2) A pleading, 
delivered to the clerk, but never ac- 
tually filed, may be abandoned. 
Grand Lodge A. O. U. W. v. Bollman, 


22. Tex# Civ. Ay 1069) 58. SWesi29. 
51. Keith v. Cliatt, 59 Ala. 408. 
52. I1l.—Wisconsin Cent. R. Co. v. 


Wieczorek, 151 Ill. 
Ogden v. Lake View, 121 Ill. 


570, 38 NE 678; 
422, 13 


NE 159; Christensen v. Oscar Daniels 
Co., 142 Ill. A. 129; Sill v. Burgess, 
134 Re ANB U36 Bast St. Louis v. 
Trustees, 6 Tll. A. 130. 

Md. eesti s v. Still, 10) Md. 530. 

N. Y.—Paltey v. Bgan, 200 Ni Ya 
83, 93 NE 267. 

Va.—Fox  v. Cheong, 77. KORN (8 


as though the amendment had been made, even 
though it is best that actual amendment be made, 
the necessity for making it is obviated.5+ The course 


Weal: 
S.—Sutherland v. Victoria SS. 
50_N. (S: 146, 27 DomLR, 622: 

Lohrfink v. Still, 10 Md. 530; 
Clark v. Ellingson, 35 N. D. 546, 161 
NW 199; Satterlund v. Beal, 12 N. 
Dy 122, 95 NW 518s Hyams sv kane; 
[1908] 2 K. B. 696; Standard Bank 
v. -.MeéCrossan, 28 B: C..292);, —29201 
2 WestWkly 546 [app dism 60 Can. 
S2 ‘GC. 655, 55 DomilLR (238) 201920) 3s 
WestWkly 846]; McKissock v. Mc- 
Kissock, 18 B. C. 401. 

[a] In Tfllinois (1) while many 
cases Support the text rule (Ogden 
v. Lake View, 121 Ill. 422, 13 NE 159; 
Elam y. Majestic Coal, ete., Co., 155 
Ill. A. 375; Michels Co. v. Young, 150 
Ill. A. 442; Christensen v. Oscar Dan- 


iels Co., 142 Ill. A. 129; Henion v. 
Vavrik, 126 Ill. A. 292; Pooler v. 
Southwick, 126 Ill. A. 264), (2) in 


others, it has been held that, where 
the parties treat the proposed amend- 
ment as made, a failure actually to 
file the amendment is not fatal 
(Hinchliffe v. Wenig Teaming Co., 274 
Ill. 417, 113 NE 707; Sobieski v. Chi- 
cago, 241 Ill. A. 180 [writ of error 
dism 325 Ill. 259, 156 NE 279]; Siegel 
v. Metropolitan Amusement Assoc., 
141 Ill. A. 89; Boynton v. Alwart, 137 
Ill. A. 227; Michigan Cent. R. Co. v. 
Harville, 136 Ill. A. 243; Wahl v. We- 
del, 135 TI A. 1175). 

540 Us S.—Rademaker v. E. D. 
Flynn Espost Co., Inc., 17 F. (2d) 15. 

Ala. ae Vv. ‘Fischer, io” Ala. 52, 
28 S 376 

C menter v. McDougall, 172 
Cal. 306, 156 P 460; Hoffman. v. Kee- 
ton, 132 Cal. 195, 64 P 264; French v. 
McCarthy, 125 Cal. 5085758. Po bas 


Alameda County v. Crocker, 125 Cal. 
LOA Sueno. 
Colo.—Faust_ v. Goodnow, 4 Colo. 


Ace sb2, .86u Pa 

Iowa.—Kuhn y. Gustafson, 73 Iowa 
633, 35 NW 660; Brantz v. Marcus, 
73 Iowa 64, 35 NW 115. 

Kan.—Excelsior Mfg. Co. v. Boyle, 
46 Kan. 202, 26 P 408; Wilcox, etc., 
green Co. v. Lasley, 40 Kan. 521, 20 P 

8 

Mass.—Horne v. Meakin, 115 Mass. 
ser Hawkes v. Davenport, 5 Allen 

Mich.—Farnam y. Doyle, 128 Mich. 
696. 87 NW 1026; Johnston vy. Farm- 
ens) Hy ins: ©o:, 106 Mich. 96, 64 NW 5. 

N. C—Holland v. Crow,. 34 N. Ci 
275; Ufford v. Lucas, 9 N. C. 214. 

Okl.—Doggett v. Doggett, 85 Okl. 
90, 203 P 223, 225 [cit Cyc]; Ferris v. 
Jones, 78 Okl. 154) 189) P1527," 529 
[quot Cyc]. 
i Sia le ee Miller, 40 Or. 549, 67 

‘ 

Porto Rico.—Mercelis v. Wilson, 6 
Porto Rico Fed. 42, 47 [cit Cyc]. 

R. I.—Haton vy. Case, 17 R. T1429; 
22 A 943. 


Wash.—lIverson yv. McDonnell, 36 
Wash. 738, 78 P) 202: 
Wis.—Forcy v.. Leonard, 63 Wis. 


353, 24 NW 78; Kretser v. Cary, 52 
Wis. 374, 9 NW 161 

[a] In Tennessee, under Code §§ 
2868, 2866, 2867, authorizing material 


RE ae ec 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 748-751] 


is to consider the order as standing for the amend- 
ment itself.°® Where an amendment is ordered or 
permitted, and is of such a nature that the record 
furnishes upon its face all the data for applying it, 
it may be considered as made, although no verbal 
changes are made in the pleadings, which are then to 
be read as if they had been actually amended.®* But 
no amendment is inferred where there is nothing in 
the record from which it ean be inferred that an 
amendment was allowed and made,** or in what way 
the pleading should be amended.®& Where, at the 
close of the trial, the court asks a party if he desires 
to amend so as to make his pleading conform to the 
proof, and he declines to do so, he cannot later treat 
the announcement of the court that it would of its 
own motion make the necessary amendments, as an 
amendment in fact.5® 

[§ 749] 8. Form and Sufficiency of Amendments—a. 
In General. The sufficiency of an amendment is to 
be determined from its own allegations and state- 
ments,°° except as it may be permitted to adopt and 
refer to previous pleadings,** but it is not improper 
to incorporate therein previous determinations in the 
ease.°? The effect of a pleading, and not its title or 
name, determines its status as an amended plead- 


_ing,®? and a pleading which is intended as an amend- 


amendments, it has been held that 
the amendment in fact need not be 
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lon, 74 Hun 372, 26 NYS 614; Ferris 
v. Jones, 78 Okl. 154, 189 P 527, 529 
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ment, although improperly designated, will be con- 
sidered as an amendment.°* 

Date of original pleading. Under a rule of court 
requiring the party amending to point out the in- 
strument with its date sought to be amended, the 
amendment should state the date of filing of the 
original pleading.®® 

Paragraphing and separate statement. Where an 
amendment relates to a single subject matter, it is 
properly incorporated in a single paragraph.®® An 
amended and supplemental complaint is not affected 
by the fact that the amended and supplemental parts 
are not separately stated.°* 

[§ 750] b. Mode of Making Amendment—(1) In 
General. While it has been held that in the case of 
amendments to conform to proofs or to cure vari- 
ance®® a formal written amendment need not be 
filed,®® and, as has been noted, the necessity of an 
actual amendment may be obviated in some jurisdic- 
tions where the trial proceeds as if it had been 
made,*°® ordinarily an amendment should be in writ- 
ing,’? and where a verbal amendment is objected to 
when offered, the amendment will be disregarded.’? 

[§ 751] (2) By Interlineation.** In the absence 
of restriction by statute or rule of court, subject to 
the discretion of the court,’74 amendment by inter- 


(Tex. Civ. A.) 252 SW 236; Demetri 
Vo 2 MeCoy,, (Chex, Cive —AS)i SE45 Siw 


made, as the benefit intended is ob- | [quot Cyc]. 293; Walter A. Wood Mowing, etc., 
tained by the court overlooking the 57. Shearin v. Neville, 18 N. €.3. | Co. v. Hancock, 4 Tex. Civ. A: 302; 
exception or considering the amend- 58. Keith v. Cliatt, 59 Ala. 408; | 23 SW 384. 

ment as made. Eakin v. Burger, 1]| Ballou v. Hill, 23 Mich. 60. 66. Southern R. Co. v. Nichols, 


Beeler v. Huddleston, 3 59. 
Coldw. 201, 203 [cit 3 Blackstone | 549. 
Comm. p 407]; McBee v. Petty, 3 
Coldw. 178; Liyon v. Brown, 6 Baxt. 
6 


4. 

{b] Applications of rule.—(1) 
Where a plea in abatement is con- 
fessed and leave given to plaintiff to 
amend, such amendment should regu- | 606, 


Sneed 417; 


Carpentier v. Brenham, 50 Cal. 


60. MacGlashan v. Langston, 244 
Fed. 831; Woodland Hills Co. v. Law- 68. 
ton, 37 Ga. A. 742, 142 SH 208: White 69. 
v. Mayo, 31 N. M. 366, 246 P 910; Po- 
ple) ivi (Orekarj 7 220 No OM. os O07 POLiee 70. 
1110; Albright v. Albright, 21 N. M. 71. 
157 P 662, AnnCas1918E 542; 


135 Ga. 11, 68 SH 789. 
67. Williams v. Coleman, 70 Cal. 

AS 400, 233 P 397. 

See supra §§ 647-655. 

Bosek v. Detroit United R. Co., 

175 Mich. 8, 140 NW 978. 4 

See supra § 748. 

Charlton v. Rose, 24 App. Div. 

485, 48 NYS 1073; Parrish v. Sun 


larly be made, but if it is not made, 
and defendant proceeds with the 
cause, he will be deemed to have 
waived it. Carter v. Fischer, 127 
Ala. 52, 28 S 876. (2) Where, after 
the arguments to the jury had been 
concluded, counsel asked leave to file 
an amendment to conform his plead- 
ings to the proofs, and the amend- 
ment went into the hands of the judge 
without being filed, and he instructed 
in accordance therewith, and counsel 
for defendant knew of it, and knew 
the purport, and in substance agreed 
that it might be considered as filed, it 
was held that defendant could not 
after verdict, in a motion for a new 
trial, object for the first time to the 
amendment. Brantz v. Marcus, 73 
Iowa 64, 35 NW 115. (3) If a plain- 
tiff has had leave to amend his writ 
by striking out the name of one of 
defendants, and thereupon discontin- 
ued as to him and proceeded to trial 
against the other alone, without actu- 
ally amending his declaration, this 
mode of proceeding, if acquiesced in 
at the time, furnishes no reason for 
granting a new trial, after a verdict 
against the remaining. defendant. 
Hawkes v. Davenport, 5 Allen (Mass. ) 
390. (4) Where an amendment of 
complaint to conform to the proof 
was offered and allowed at the time 
the proof was taken, the fact that 
formal pleading was not made a part 
of the record until later was Imma- 
terial, without showing that injury 
resulted therefrom. Armstrong v. 
Lassen Lumber, etc., Co., (Cal.) 269 P 
453. 

55. Hoffman v. Keeton, 132 Cal. 
195, 64 P 264; Holland v. Crow, 34 
N. C. 275; Ferris v. Jones, 78 Okl. 154, 
189 P 527, 529 [quot Cyc]. 

56. Johnston v. Farmers’ F. Ins. 
Co., 106 Mich. 96, 64 NW _5; Ballou 
v. Hill, 23 Mich. 60; Underwood vy. 
Bishop, 67 Mo. 374; Maders v. Whal- 


Pacific Mill Co. v. Inman, 50 Or. 22, 
90 EP P1099: 

[a] Amendment held not mislead- 
ing.— Where a motion in three para- 
graphs is directed toward amendment 
of three paragraphs of the complaint, 
and paragraph one is allowed and the 
remaining two paragraphs are denied, 
it is not misleading to permit the mo- 
tion to be filed, the paragraphs which 
are denied being marked with the 
word ‘out.’ Hychka v. Beccia, 104 
Conn. 297, 132 A 405. 

{b] What is considered an-amend- 
ed declaration.—A reproduction of 
the original declaration with a new 
count added, entitled “Amended Dec- 
laration,’ and so designated and 
treated in the order of the court filing 
it, is deemed an amended declaration, 
not a new and independent one. Law- 
son v. Williamson Coal, ete., Co.,; 61 
W. Va. 669, 57 SE 258. 

61. See infra § 752. 

62. George D. Hope Lumber Co. v. 
Stewart, (Mo. A.) 241 SW 675. 

63. Ivey v. Forsyth, 164 Ga. 705, 
139 SE 354; Ryan v. Summers, 81 
Ind. A. 225, 142 NE 879; Harvey v. 
Hand, 48 Ind. A. 392, 95 NH 1020; 
Wheeler v. Gillespie, 225 Ky. 727, 9 
SW (2d) 1077; Dunn v. Phillips, 36 
Ont. L. 580, 31 DomLR 274. 

[a] Statement in purported 
amendment that it is a petition in the 
suit now pending should be con- 
strued as constituting it an amended 
petition. Ivey v. Forsyth, 164 Ga. 
705, 139 SE 354. 

64. Edwards v. Self, (Tex. Civ. A.) 
280 SW 334. 

65. Lewis v. Alexander, 51 Tex. 
578; Rockhold v. Lucky Tiger Oil 
Co., (Tex. Civ. A.) 4 SW (2d) 1046; 
San Antonio Cattle Loan Co. v. Bla- 
lack, (Tex. Civ. A.) 256 SW 974 [aff 
(Commn. A.) 267 SW 474]; West Tex- 
as Abstract, etc., Co. v. Stolte, (Tex. 
Civ. A.) 256 SW 632; Ward v. Hinkle, 


Printing, etc, Assoc., 6 App. Div. 585, 
39 NYS 540; Equitable Auto Sales 
Co., Ine. v. Sherman, 170 NYS 948; 
Wyckoff v. Huggins, 121 NYS 382; 
Lawson v. Williamson Coal, ete., Co., 
61 W. Va. 669, 57 SE 258.. See Cal- 
houn v. Robinson, 180 Iowa 538, 163 
NW 374 (under a statute providing 
for demurrer by filing a separate pa- 
per, a verbal amendment, unobject- 
ed to, is proper). See also Mitchell 
v. Des Moines Commercial College, 
200 Iowa 1202, 206 NW 81 (the prac- 
tice of dictating the amendment into 
the record during the trial, the record 
not clearly. showing what was done, to 
the knowledge of all parties, is con- 
demned). But see Ferrazzini v. Gsell, 
34 Philippine 697 (holding that, where 
a verbal prayer for leave to amend 
is expressly granted and the amend- 
ment accepted, it is error not to con- 
sider it); Western Union ‘Tel. Co. v. 
Graham, (Tex. Civ. A.) 244 SW 579 
(holding that a trial amendment, by 
agreement of counsel to be dictated 
to the official stenographer, becomes 
a pleading, although not in form or 
filed). 

[a] Colloquy between counsel and 
court does not constitute an amend- 
ment. Equitable Auto Sales Co., Inc. 
v. Sherman, 170 NYS 948. 

72. Wolbrette v. New Orleans 
Drug Co., 151 La. 649, 92 S 214. 

73. Necessity of rewriting see in- 
fray $752: 

74 Garrity v. Wilcox, 83 Ill. 159; 
Stanberry  v. Moore, 56 Till. 472; 
Moorehead v. Briggs, 152 Ill. A. 361; 
Chicago, ete., R. Co. v. Johnson, 128 
Ill. A. 20; Wisconsin Cent. R. Co. 
v. Wieczorek, 51 Ill. A. 498 [rev 151 
Ill. 579, 38 NE 678]; Martin v. Strat- 
ton-White Co., 1 Ind. T. 394, 37 SW 
833; Scarlett v. Baltimore Academy 
of Music, 43 Md. 208; Lohrfink v. Still, 
10 Md. 530; Western Travelers’ Acc. 
Assoc. v. Tomson, 72 Nebr. 661, 101 
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lineation is permissible,*® more particularly where 
the amendment. is of trivial or formal nature.7® Al 
though, under statutory prohibition,’? leave to 
amend by interlineation has been said to be properly 
refused,*® a statutory requirement that the pleading 
to be amended shall be rewritten does not prevent a 
court’s permitting, af its discretion, amendment by 
interlineation.7® In one jurisdiction at least it is 
said that, where amendment is permissible, it must 
be made on the original document.*® Amending by 
interlineation to obviate a technical objection is 
proper, even though the pleading has been verified.** 
And it has been held that, even though the amend- 
ment is of a material defect, the failure to require a 
new verification is not reversible error.*? 

[§ 752] (3) By Reference to Original Pleading 
for Allegations not Amended. In the absence of re- 
striction imposed by statute or rule of court,** in a 
number of jurisdictions amendments may be made by 
reference to, and adoption of, specified portions of 
previous pleadings, and by adding thereto new aver- 
ments so as to constitute another and separate plead- 
ing.84 An amendment made on a separate paper need 
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Oey 
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not be physically attached to the original pleading 
if placed among the files,*® and a pleading may be 
incorporated in an amendment by reference, even 
though it has been strieken from the files.86 But an 
amendment which does not indicate in what part of 
the pleading it is to be inserted must be disre- 
garded.*’ A count added, by way of amendment, 
to a copy of a pleading which has become lost will 
be treated as added to the original when the latter 
is found.*§ 

[§ 753] (4) By Rewriting Pleading To Embody 
Amendment.®® Another, and by some courts termed 
best,?® method of amending a pleading is to entirely 
rewrite the pleading with the proper additions,® 
and the original pleading should either be withdrawn 
or so dated and arranged as to avoid confusion. 
An amendment actually containing references to the 
original pleading is not objectionable because it does 
not begin with a reference thereto.®* 

[§ 754] 9. Notice of Amendment or Application®+ 
—a. In General. While in some jurisdictions. the 
rule is followed that the adverse party must have 
notice of any material amendment in the pleadings,®® 


NW 341, 108 NW_ 695, 105 NW 293. 

[a] The practice has been con- 
demned. Garrity v. Wilcox, 83 Ill. 
159; Stanberry v. Moore, 56 Ill. 472; 
Moorehead v. Briggs, 152 Ill. A. 361; 
Chicago, etc., R. Co. v. Johnson, 128 
Ill. A. 20; Wisconsin Cent. R. Co. v. 
Wieczorek, 51 Ill. A. 498 [rev 151 
Ill. 579, 88 NE 678]; Western Trav- 
elers’ Acc. Assoc. v. Tomson, 73 Nebr. 
661, 101 NW 341, 103 NW 695, 105 
NW 298. 

75. Kan.—Kinen v. Egan, 87 Kan. 
327, 124 P 175; Fitzpatrick v. Geb- 
hart, i iisan. 13.5. 

Mo.—Underwood v. Bishop, 67 Mo. 


374. 
M.—Current v. Citizens’ Bank, 16 
N. Nc Mae 120 PB. 307. 

Oh.—Ward v. Steel Co., 17 OhNPNS 
831. But see Hill v. Stone Creek Tp. 
Road Dist. No. 6, 10 Oh. St. 621 (hold- 
ing that amendment cannot be made 
by mutilating or altering. the files). 

Okl.—MecKee v. Jolly, 72 Okl. 37, 
178 P 656. 

Wash.—Nowell v. Seattle Transfer 
Co., 63 Wash. 685, 116 P 287. 

Wyo.—Turner y. Hamilton, 13 Wyo. 
408, 80 P 664. 

Que.—Laperriere v. Paquet, 51 Que. 


statutory authoriza- 
tion.—Campbell v. Wolfe, 33 Mo. 459. 

76. Chamberlain v. Loewenthal, 
138 (Cal, 4G(70 P1932; Mitzpatrick wv: 
Gebhart, 7 Kan. 385; South Joplin 
Mand Co. v.- Case, 104) Mo. 572, 16 
SW 390; Meredith v. Whillock, 173 
Mo. A. 542, 158 SW 1061. 

[a] For example (1) amendment 
as to dates. Chamberlain v. Loewen- 
thal, 138 Cal. 4,70 P 932. (2) Adding 
or striking out the name of a party, 
or correcting dates or obvious errors. 
South Joplin Land Co. v. Case, 104 
Mo. 572, 16 SW 390. 


77. See statutory provisions. 
78. Simmons v. Rust, 39 Iowa 241. 
79. South Joplin Land Co. v. Case, 


104 Mo. 572, 16 SW 390. 
Buteau v. Tanguay, 36 Que. K. 


‘Meshke v. Van Doren, 16 Wis, 


82. Consolidated St. R. Co. v. Bar- 
lage, 6 Oh. Dec. (Reprint) 826, 8 
AmLRece 357, 7 Oh. Dec. (Reprint) 
675, 4 CincLBul 910. 

83. See cases infra this note. 

[a] In Texas (1) an -‘amended 
pleading cannot adopt and incorpo- 
rate by reference any of the allega- 
tions in the original pleading, but 
such allegations must be specifically 
made in the amendment, the rule be- 


ing that an amended pleading must be 
tested by its own allegations, and 
that no reference to abandoned plead- 
ings can aid it. Fulwiler v. Com- 
mercial >Credit,-Co:, Inc. “€Civ. AN). 9 
SW (2d) 754; Rockhold v. Lucky 
Tiger Oil Co., (Civ. A.) 4 SW. (2d) 
1046; Ward vy. Hinkle, (Civ. A.) 252 
SW 236; Poon y. Miller, (Civ. A.)’ 
234 SW 573; American Indemn, Co. 
v. Burrows Hardware Co., (Civ. A.) 
191 SW 574; Aransas Pass v. Usher, 
(Civ. A.) 191 SW 157; Shannon v. 
Hay, (Civs A.) 53 SW 360." But see 
Lumsden v. Jones, (Civ. A) 205 SW 
375 (an amendment intended as a trial 
amendment is not affected by mis- 
nomer or failure to refer to the orig- 
inal pleading). (2) In the state 
courts the amended original petition 
supersedes and replaces the original 
pleading, while in the federal court it 
is permissible to file’a pleading sup- 
plementary to one already on file and 
to be considered as a part of it, with- 
out the necessity of completely re- 
writing the whole instrument. Hous- 
ton Oil Co. v. Village Mills Co., (Tex. 


Commn. A.) 241 SW 122 [rev (Civ.- 


A.) 186 SW 785]. 
84. Ala.—-Birmingham R., etc., Co. 
een 99 Ala. 359, 18 S 8, 20 LRA 


Dak.—Caledonia Gold Min. Co. v. 
Noonan, 3 Dak. 189, 14 NW 426 [aff 
UZ UssiSin SOS VS CoeOLL, 0 mtuas ede 
1061]. 

Ga.—Walker v. Berger, 148 Ga. 326, 
96 SE 627, 

Ill.— Chicago, ete., R. Co. v. John- 
son, 128 Ill. A. 20. 
Ind.—Keister v. Myers, 115 Ind. 312 
17 NE 161; Eigenman v. Rockport 
Bidg., etc., Assoc. 79 Ind. 41. 

lowa.—Hoegh v. Miller, 190 Iowa 
557, 180 NW 6538; Mahaska County 
State Bank v. Crist, 87 Iowa 415, 54 
NW 450. 

Kan.—Dashiell v. McGuire, 98 Kan. 
177, 157. P 409; Fitzpatrick v. Geb- 
hart, 7 Kan. 35. 

Md.—Firor v. Taylor, 116 Md. 69, 
81 A 389. 

Oh.-——Hill v. Stone Creek Tp. Road 
Dist. No. 6, 10 Oh. St. 621. 

Pa.—Leonard Seed Co. v. Lustig 
Burgerhoff Co., 85 Pa. Super. 381; 
McClurg v. Futer, 52 Pa. Super. 485. 

Wyo.—Turner v. Hamilton, 13 Wyo. 
408, 30 P 664. 

[al In Kentucky, under Civ. Code 
Pract. § 134, conferring the right to 
amend pleadings to conform to the 
facts proved, there is necessarily in- 
cluded the right to withdraw and re- 
state or add to what has already been 


pleaded. Million v. Johnson, 195 Ky. 
233, 242 SW 14. 

85. Dunn y. Bozarth, 59 Nebr. 244, 
80 NW 811. 

86. Mahaska County State Bank v. 
Crist, 87 Iowa 415, 54 NW 450; Dash- 
ee v. McGuire, 98 Kan. 177, 157 P 

87. Bourland v. Sickles, 26 Ill. 497. 


88. Chappell v. Bates, 56 Conn. 
HOS a £6 2A. 638s 

89. Necessity of rewriting see su- 
pra § 752. 

90. Birmingham R., etc., Co. v. Al- 
Ten;" 99 Alan3'59, 13%S ’g, 20 LRA 457; 


Caledonia Gold Min. Co. v. Noonan, 
3 Dak. 189, 14 NW 426; Graham v. 
Skinner, 57 N. C. 94; Satterlund v. 
Beal, 12. N. D. 122, 95 NW 518. 

91. Ala.—Birmingham R., etce., Co. 
Sere: 99 Ala. 359, 13 S 8, 20 LRA 

Dak.—Caledonia Gold Min. Co. v. 
Noonan, 8 Dak. 189, 14 NW 426 [aff 
PZ Si 898’ SCt 191 sO rear 
1061]. 

Ga.—Woodland Hills Co. v. 
ton, 37 Ga. A. 742, 142 SE 208. 

Ill—Fulton County v. Mississippi, 
ete:, Ri Cox, 24) T3838. 

Kan.—Fitzpatrick v. Gebhart, 7 
Kan. 35. 

Ky.—Grant v. Groshon, Hard. 85, 
3 AmD 725. 
ue C.—Graham v. Skinner, 57 N. C. 

N. D.—Satterlund v. Beal, 12 N. D. 
122, 95 NW 518. 

Porto Rico.—Torres v. Ramos, 28 
Porto Rico 545, 547 [quot Palermo 
v. Vila, 14 Porto Rico 269]. 

Wy o.—Turner v. Hamilton, 13 Wyo. 
408, 30 P 664. 

Que.—Laperriere v. Paquet, 51 Que. 
Super. 99. 

[a] Amendment striking entire 
plea and substituting new pleading is 
not objectionable as leaving nothing 
to amend, since the striking and the 
substitution are simultaneous acts. 
Woodland Hills Co. v. Lawton, 37 Ga. 
A. 742, 142 SE 208. 

92. Norwood v. State, 45 Md. 68. 

93. Gardner v. Howard, 197 Ky. 
615, 247 SW 983. 

94. Notice before entry of default 
judgment see Judgments § 367. 

95.1. St. Louis), ete. KR. Cony ven Mice 
Reynolds, 24 Kan. 368; Leavenworth, 
etc., R. Co. v. Van Riper, 19 Kan. 317; 
Alvey v. Wilson, 9 Kan. 401; Keller 
v. Blasdel, 2 Nev. 162; Comrey v. 
Bast Union Tp., 202 Pa. 442, 51 A 
1025; Vincent v. Jenkins, 60. Pa. 
Super. 448; Weiler v. Weiss, 25 Pa. 
Super. 247; Weiss v. Weiss, 29 Pa. 


Law- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and while it would seem that in any event it is not 
in the furtherance of justice to permit such an amend- 
ment without notice,°® in other jurisdictions, it is 
held that in the absence of a statutory requirement 
of notice,®°* where a party has once been properly 
brought into court, there is no need to notify him of 
any matter which may properly be the subject of an 
amendment other than that which is afforded by 
placing it upon the records of the court to which 
he has been summoned,°® and that notice is not req- 
uisite where leave to amend is obtained in open 
court,?® and during the term.t 

The presence of ‘the party or his attorney may ob- 
viate the necessity of other notice, even in a juris- 
diction in which notice is required.? 

Amendment to conform to proof. Where an 
amendment is made to make the pleadings conform 
to the proof, it is not necessary that notice be given.* 

Notice as condition to allowance. Where an order 
granting leave to amend imposes conditions as to 
notice, such conditions must be complied with.* 

Statutory requirements.» Where the statute pro- 
vides that certain amendments may be allowed after 
notice to the adverse party, it cannot be said that the 
court abuses its discretion in refusing an amendment 
where notice has not been given.® 

After discontinuance. An amendment to the dee- 
laration is held to be within a rule requiring a_term’s 
notice in all cases where a party desires to proceed 
again, where there have been no proceedings for four 
terms.” 
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Where defendant moves to strike out an amended 
complaint, he must be presumed to have notice ok its 
filing.® 

i 755] b. Amendments of Course. Statutes pro- 
viding for amendments without leave of court® fre- 
quently impose a requirement of notice.1° Such stat- 
utes are to be liberally construed to effectuate their 
purposes,'4 and where their requirements are not 
complied with, the amendment cannot become prop- 
erly a part of the pleadings,1? even though lodged 
with the clerk and marked by him filed; 18 and the 
failure to give notice is regarded as a jurisdictional 
detect.‘ Further, the fact that leave to amend is 
obtained unnecessarily does not dispense with the 
necessity of notice.t® However, a statute providing 
for a notice of an amendment made by plaintiff with- 
out leave before answer does not apply where leave 
to file an amended petition is granted after a motion 
directed against the petition is sustained.1® Where 
the statute provides for service of notice of an amend- 
ment to the petition on defendant or his attorney, 
it has been held sufficient to serve a copy of the 
amended petition on the day it is filed.*7 

Amendments in vacation. Under a statute confer- 
ring the right to amend pleadings in vacation without 
providing for notice, an amendment filed without no- 
tice cannot be regarded as of no effect and treated as 
a nullity,!® although the opposite party will be en- 
titled to notice of the filing in vacation of an amend- 
ment setting up a new cause of action or injecting 
new issues into the case which would operate as a sur- 


Dist. 1000. 

. [a] After defendant has with- 
drawn from the trial, notice should 
be given to him, and an amendment 
changing the theory of plaintiff's 
right to recover as set forth in the 
petition. U. S. Fidelity, etc, Co. v. 
Bast 20 Wyo. 65, 121 P. 541, 124 Pe: 


Pane Leavenworth, ete, R. Co. v. 
Van Riper, 19 Kan. ol PA VELL 
Jayhawker Gasoline Co., 101 Okl. 286, 
225 P 544. 

97. See infra notes 5, 6. 

98. Ark.—McCall vy. North Pine 
Bluff Realty Co., 125 Ark. 553, 188 
SW 1178. 

Ga.—Miller v. Georgia R. Bank, 120 
Ga. 17, 47 SE 525; General Acc., etc., 
Assur. Corp. v. Way, 20 Ga. A. 106, 
92 SE 650. 

Il]l.— Niehoff v. Peo., 171 Ill. 243, 
49 NE 214; Herrick v. Ryan, 182 Ill. 
A. 521. 

Iowa.—Gotsch v. Schoenjahn, 201 
Iowa 1317, 207 NW 567. 

Ky.—Carter v. Mason, 1 Ky. Op. 
399. 

“The parties being in court—the 
court being in session—it was the 
duty of the defendant in that court 
to take notice of the order granting 
to the plaintiff below leave to amend 
his pleading.’ Naracong v. Graves, 
8 Nebr. 4438, 445, 1 NW 127. 

[a] For example (1) under a stat- 
ute which authorizes the court to al- 
low such amendments as may enable 
plaintiff to sustain the action for the 
claim for which it was. intended to be 
brought, a defendant must take no- 
tice of the fact that by leave of court 
plaintiff may make any such amend- 
ment (Niehoff v. Peo., 171 Ill. 243, 49 
NE 214 [aff 66 Ill. A. 669]), (2) and 
if an amendment is made during the 
current term and before final judg- 
ment, he must take notice of the 
same without any additional notice 
(Niehoff v. Peo., supra; Pine Tree 
Lumber Co.’ v. Central Stock, etc., 
Exch., 140 Ill. A. 462 [aff 238 Ill. 449, 
87 NE 539]), (8) notwithstanding an 
amended count states a new cause of 
action (Niehoff v. Peo., supra. Con- 
tra Gilbert v. American Trust, etc., 


Bank, 118 Ill. A. 678). 

[b] Where, after demurrer to the 
complaint, plaintiff amends before rul- 
ing on demurrer, defendant must take 
notice of the amendment. McCall v. 
North Pine Bluff Realty Co., 125 Ark. 
553, 188 SW 1178. 

‘99. Rittenhouse v. Swango, (Ky.) 
128 SW 299; Naracong vy. Graves, 8 
Nebr. 443, 1 NW 127. 

1. Parker v. Mecklenburg Realty, 
etc., 'Co., 195 N.C. 644, 143.SE 254; 
Carolina Hardware Co. v. Raleigh 
Banking, etc., Co., 169 N. C. 744, 86 
SE 706. 

[a] In Texas (1) where defendant 
has not pleaded, although cited, he is 
entitled to notice of every amend- 
ment setting up anew cause of action 
or requiring a more onerous judg- 
ment. Rabb v. Rogers, 67 Tex. 335, 
3 SW 303; San Antonio, etc., R. Co. 
v. Hales, (Civ. A.) 196 SW 903 [rev 
on other grounds 111 Tex. 434, 238 
SW 1106]; Pena v. Pena, (Civ. A.) 
43 SW 1027. (2) Where defendant 
has pleaded, the order of the court 
granting leave to file such amend- 
ment is sufficient notice. Rabb v. 
Rogers, supra;. Farrell v. Gilbert, 
(Civ. A.) 245 SW 775; ‘Puntney v. 
Moseley, (Civ. A.) 237 SW 1116; San 
Antonio, etc., R. Co. v. Hales, supra; 
St. Louis Southwestern R. Co. v. Mc- 
Dermitt, (Civ. A.) 175 SW 509; Tyson 
v. Santa Anna First State Bank, etce., 
Co., (Civ. A,) 154 SW 1055. (3) 
Where it appears from the recitals in 
the judgment that defendants ap- 
peared on the trial of the cause, it is 
immaterial whether there was an 
order of: court granting leave to 
amend the petition or whether notice 
was given of the filing of the amend- 
ment. Turner v. Houston, 21 Tex. 
Civ. A. 214, 51 SW 642. 

2. Leavenworth, etc., R. Co. v. Van 
Riper, 19 Kan. 317; McClurg v. Futer, 
52 Pa. Super. 485. 

8. Gaddis v. Grant, 39 Cal. A. 437, 
179 P 410; Ramboz v. Stansbury, 13 
Cal. A. 649, 110 P 472; Clark v. Dales, 
20 Barb. (N. Y.) 42; Foster v. Haston, 
2 NYS 772. See Sweet v. Richvale 
Land Co., 29 Cal. A. 111, 154. P 607 


(holding that, where the amendment 


was one which simply added a formal 
allegation, it was not material that 
the adverse party had only one day’s 
notice). 

4. Chapman v. Barney, 129 U. S. 
677, 9 SCt 426, 32 L.. ed. 800; Crouch 
Vv. Spooner, 8 Gan Ae 626, 69 SE 1129. 

5. Amendments as of course see 


infra § 755. 
6. Stark v. Hoeft,’ (Cal.) 269° P 
(Cal... A.) 260 


1105; Stark v. Hoeft, 
Peow . 
ot. Harmless error.—Where the 
court granted leave to amend in re- 
spects named in a notice, and also in 
respects as to which no mention was 
made in the notice, defendants can- 
not complain where it does not ap- 
pear that they were injured. Wells v. 
Law, 4 Cal. Unrep. Cas. 903, 38 P 523. 
7, -Doe v. Ausman, 1°05/C3 QO. EB. 
(Ont.) 399. 
8. Koenigsberger v. Mial, 90 N. J. 
L. 695, 101 A 184. 
Waiver of notice see infra § 757. 
9. See supra § 586. 
ue: eee statutory provisions. 
W. Ross v. Akers, 192 Ky. 
389. "933, ‘SW 786. 
128 Iowa 474, 


12. Ogle v. Miller, 
104 NW 502; Moorman v. Schmidt, 69 
Oh. St. 328, 69 NE 617; Newcastle 
First Nat. Bank v. Sorenson, 30 Wyo: 
136, 217 P 948. 

[a] Rule applied.—W'here no no- 
tice is given of an amended answer 
and the case is tried on the day that 
it is filed, it cannot be said that 
plaintiff has had his day in court. 
pleRopeld v. Hallicy, 1 Colo. A. 303, 


13. Felts v. Edwards, 181 Ky. 287, 
204 SW 145. 

14. Lausten v. Lausten, 55 Okl. 
bis) Lbs Pe Es 2: 

15.. E. W. Ross Co. v. Akers, 192 
Ky. 389, 233 SW 786. 

16. Cross v. Stevens, 45 Kan. 443 
25 P 880: Harn v. Missouri State L. 
fuss Conal0- Okl 1209 173 Por 4) 

17a Kelley v. Eidam, 32 Wyo. 271, 

31 P 678. 

18. Pecos, ete., R. Co. v. Porter, 
(Tex. Civ. A.) 156 SW 267; Western 


Union Tel. Co. v. Campbell, 41 Tex. 
Civ. A. 204, 91 SW 312. 


, 
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prise and present a case which he was not prepared 


to meet.?® 


[§ 756] ¢. Notice of Application. In the absence 
of a statute or rule of court requiring it, notice of an 
application to amend a complaint?® or answer?? is 
not, in some jurisdictions, required, more particu- 
larly, where the adverse party is served with a copy 
of the amended pleading and has ample time to plead 
In other jurisdictions it is held that the 
complaint cannot be amended after defendants have 
appeared and answered except on notice to defend- 
ants,?? unless defendant is present or represented at 
the hearing of the motion,?* although it has been 
held that the failure to give notice is merely an ir- 
reeularity subject to correction or motion.?°® 
Notice may 
waived by the adverse party’s appearing and moving 
to strike out the proposed amendment,?° or moving 


thereto.?? 


[§ 757] d. Waiver of Notice. 


19. Pecos, etc., R. Co. v. Porter, 
(Tex. Civ. A.) 156, SW 267; West- 
ern Union Tel. Co. v. Campbell, 
Tex. Civ. A. 204, 91 SW 312. 

20. Barnes v. Carr, 65 Fla. 91, 61 
S 185; Barnes v. Carr, 65 Fla. 87, 61 


Sas 45 
[a] After demurrer.—Barnes v. 
Catr,) 65ehla.- 96 l 1S, 1355" Barnes 


v. Carr, 65 Fla. 87, 61 S 184. 


21. Benach v. Sabel Hat Co., 219 
App. Div. 720, 219 NYS 650; Tene. 


v. Atlantic Coast Line R. Co. 
Coes MOL S). 2U8e 

[a] Notice held sufficient.—A no- 
tice served June 28, fixing the hear- 
ing of a motion for leave to amend 
the answer on July 3 or “as soon 
thereafter as counsel could be heard” 
was sufficient to authorize the court 
to entertain the motion on Novem- 
ber 6 of the same year during an- 
other term, following a further no- 
tice on Nov. 2 that the motion would 
be brought on for hearing. Lowry v. 
Atlantic Coast Tine R. \Co., 92)'S..C. 
33, 39, 75 SH 278. 

25% Barnes. v. Carr,’ 65) Fla. 91, 61 
S 185; Barnes v. Carr, 65 Fla. 87, 
61 S 184. 

23. Luckey v. Mockridge, 112 App. 
Diva VSO 9S NY Se sot. luckey iv. 
Mockridge, 112 App. Div. 199, 98 NYS 
SoD. 

[a] Change of cause of action.— 
Where an order allowing an amend- 
ment grants permission to substitute 
a different cause of action for that 
originally pleaded, the adverse par- 
ties should be informed of the nature 
of the proposed amendment prior to 
the motion. Dietz v. Harris, 221 App. 
Div. 581, 224 NYS 491. 

24. Colagiovanni v. Sixth Judicial 
PisturGts, 470 Rak, Sle. 0 Loon Add. 

Carr vy. Sterling, LAN AY e006, 
37. 


26. Lewis v. Fowler, 80 Cal. A. 
(17, 252°P 7386; Wise v. Central Iowa 
Motors Co., (lowa) 223 NW 862; Kim- 
ball v. Bryan, 56 Iowa 632, 10 NW 
218; Weiler v. Weiss, 25 Pa. Super. 
247. 

Presumption of notice see supra § 

4. 

27. Baker v. Kansas City, etc., R. 
Co., 107 Mo. 230, 17 SW 816. 

28. Work v. Tibbits, 61 Hun 566, 
16 NYS 368 [aff 133 N. Y. 574 mem, 
30 NE 1149 mem]. 

29. U. S.—Wrig'ht v. MHollings- 
worth, 1 Pet. 165, 7 L. ed. 96; Amer- 
ican Alkali Co. v. Campbell, 113 Fed. 


398. 

Cal.—Morton v. Bartning, 68 Cal. 
306, 9 P 146; Harney v. Applegate, 
57 Cal. 205. 

Conn.—O’Hara v. Hartford Oil 
Heating Co., 106 Conn. 468, 138 A 
438; Bennett v. Collins, 52 Conn. 1. 

Ga.—Citizens’, etc., Bank v. Seig- 


ler, 167 Ga. 657, 146 SE 485; Jones 
Vv. Grantham, 80 Ga. 472, 5 SE 764. 
Ill. —Wende v. Chicago City, RisCo;, 


PLEADING 


for a continuance.” 
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The fact that defendant is ab- 


sent from the trial is not a waiver of notice of motion 


the 


be 


271 Ill. 437, 111 NE 275, AnnCas1918A 
222 [rev 192 Ill. A. 164]; Milwaukee 
Mechanics’ Ins. Co. v. Schallman, 188 
Ill. 213, 59 NE 12; Sinsheimer v. 
William Skinner Mfg. Co., 165 Ill. 
116, 46 NE 262; McCarthy v. Neu, 
Bd C2 ee WW LS OM unyee Koln pesiome Lille 
PES7AB Griswold vy. Shaw, 79 ‘Tl. 449; 
Mindrop Ven Gare. LoOu lle Am roo oy 
Maegerlein v.. Chicago, 141 Ill. A. 
414 [aff 237 Ill. 159, 86 NE 670]; 
Ruston v. Sonnberg, 107 Ill. A. 575; 
Brown v. Tuttle, 27 Ill. A. 389; Nel- 
son v. Akeson, 1 Ill. A. 165. 

Iowa.—Logan vy. Tibbott, 4 Greene 


389. 
Ky.—Bogard v. Johnstone, 53 SW 
651, 21 KyL 965. 
Md.—Schulze v. Fox, 53 .Ma. 3:7. 
M 5 Mass. 379. 
Mich. ——Peterson v. Ionia, 152 Mich. 
678, 116 NW 562 
Miss. -—Shaw  v. 
309; Miller 


Brown, 42 Miss. 
v. Northern Bank, 34 
Miss. 412; Summers y. Foote, 28 
Miss. 671. 


N. H.—Bassett v. Salisbury Mfg. 
Coy se IN. A 2.49; 

N. Y.—Kelly v. Hilbert, 200 App. 
Div. 489, 1938 NYS 263; Danzig v. Bar- 


oody, 140 App. Div.) (542, 1254 NYS 
797; New York v. Knickerbocker 
rust Corio tA pp Dive C40 nehO6 
NYS 506; Lilianthal v. Levy, 4 App. 
Div. 90, 38 NYS 936; MHarriot v. 
Wells, 22 N. Y. Super. 631; Penny 
v. Van Cleef, 1 N. Y. Super. 184; Low 
v. Graydon, 14 AbbPr 443; Fisher v. 
New York C. Pl., 18 Wend. 608. See 


Barston v. Randall, 5 Hill 556 (hold- 
ing the rule to be contra where plain- 
tiff obtains leave to apiond by spe- 
oi motion). 

Cc. g, 

Oh seen Commandery Ou 
GER Everding, 20! Oh LeGinimet: 
689; 11) Ohi Cire Dees 419. 

Pa.—North v. Yorke, 12 Montg. Co. 


211. 
Cohrsjal3 SiG: 


Ss. C.—Cleveland v. 
397. 
eake v. Prewitt, 6 Tex. 252. 

Va.—Cosby v. Hite, 1 Wash. (1 
Va.) 365. 

Wis.—Devereux vy. Peterson, 126 
Wis. 558, 106 NW 249; Manitowoe 
Steam Boiler Works v. Manitowoc 
Glue Co.,; 120° Wis. 1, 97 NW 615. 

N. S.—Sutherland v. Victoria SS. 
Co., Ltd., 50 N. S. 146. 

{a] Amendment charging individ- 
ual liability after default of joint de- 
fendant.—If one of two joint defend- 
ants makes default, and plaintiff 
amends his declaration so as_ to 
charge an individual liability, and en- 
ters judgment against the defaulting 
defendant, it is error to refuse the 
remaining defendant permission to 
plead to the amended declaration. 
Brown v. Tuttle, 27 Ill. A. 389. 

[b] Setting up express contract.— 
If the original declaration is on the 
common counts only, a subsequent 


to amend the complaint to set up a demand not set 
up in the original complaint.?® 

[§ 758] 10. Answering Matters Introduced by 
Amendment—a. Amendments by Plaintifi—(1) Right 
To Answer. Whenever plaintiff is allowed to amend, 
materially changing the issues already formed, or af- 
fecting the substantial rights of the parties, defend- 
ant is entitled of right to file additional pleas.*® 
immaterial amendment, not affecting the rights of 
parties, nor the issues, does not confer upon de- 
fendant the right to plead anew.*° 
amendment is made after the evidence is in for the 
purpose of conforming the pleading to the proof, de- 
fendant has a right to answer where the amendment 
materially affects the issues,®? but has no right if the 
only material issue has already been tried, and is 


An 


So where an 


filing of a copy of an express con- 
tract is a material amendment giving 
defendant a right to amend his an- 
swer. McCarthy v. Neu, 91 Ill. 127. 

30. Cal.—Smith v. Dorn, 96 Cal. 
13,30 P 1024. 

Conn.—Santo v. Maynard, 57 Conn. 
157, 17 A 700; Monson v. Beecher, 45 
Conn. 299. 

I11.—Milwaukee Mechanics’ Ins. Co. 
v. Schallman, 188 Ill. 213, 59 NE 12; 
Race v. eee 124 Ill. A. 196; Chi- 
cago, etc., Co. v. Murphy, 99 Ill. 
A. 126 [aft v8 Ill. 462, 64 NE 1011}. 

Ind.—Stanton v. Kenrick, 135 Ind. 
382, 35 NE 19. 

Kan.—Topeka v. Sherwood, 39 Kan. 
690, 18 P 933; Butcher v. Brownsville 
Bank, 2 Kan. 70, 88 AmD 446; Cher- 
okee, etce., Min. Co. v. Britton, 3 Kan. 
A. 292, 45 P 100. 

Ky.—Colston v. Chenault, 45 SW 
664, 20 KyL 226. 

Mo. —Harly v. Smallwood, 302 Mo. 
92, 256 SW 1053; Utley v. Tolfree, 
(7 Mo. 307; Weigand v. Schrick, 34 
Mo. 510. 

Or.—Wild v. Oregon Short Line, 
ete, Rs Co., 21 Or, 159, 27 P9542 
PDS. ergs v. Williams, 4 Tex. 

Wash.—Maney v. Hart, 11 Wash. 
6789 PuZ68s 

Wis.—Harris v. Wicks; 28 Wis. 198. 

{a] Amendment to correct mis- 
takes.—Defendant is not entitled to 
file an amended answer to an amend- 
ed petition, intended only to correct 
mistakes in the amount sued for. 
Colston v. Chenault, 45 SW 664, 20 
KyL 226. 

{[b] Dilatory plea.—The filing of 
an amended petition, not setting up 
a new cause of action or changing 
the character of the cause of action 
alleged in the original petition, which 
defendants answered on the merits, 
without questioning plaintiff's right 
to maintain the suit, cannot give de- 
fendants the right to file a dilatory 
plea denying plaintiff's right to main- 
tain the suit, which must be filed 
before answer to the merits. Ling- 
a v. Gaines, (Tex. Civ. A.) 244 SW 

05. 

{c] Filing note.—The filing of a 
note under the common counts as 
a bill of particulars is not such an 
amendment of a claim as entitles the 
opposite party to amend. Monson vy. 
Beacher, 45 Conn. 299. 

[da] Attaching exhibits.—An 
amendment to a petition by attach- 
ing as exhibits copies of papers de- 
scribed in the petition, there being 
no change in the cause of action, 
does not authorize the filing of an 
answer to the whole petition, where 
none had been previously filed. 
Brooke v. Lowry Nat. Bank, 141 Ga. 
493, 81 SH 223. 

31. Ohlin v. Kowner, 96 Conn. 
394, 114 A 117; Branower v. Waldes, 
173 App. Div. 676, 160 NYS 168; Hale 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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unaffected by the amendment.*? 


Waiver.?* 


Ne eee 140 Tenn. 182, 203 SW 

32. Glougie v. Glougie, 174 Cal. 
2G. 162 9r 1188 

33. Petry v. Petry, 142 Ky. 564, 
134 SW 922. : 

34. Morlock vy. Fink, 81 Cal. A. 686, 
254 P 578. 

35. Effect of failure to answer see 
infra § 760. 

36. Wright v. Hollingsworth, 1 
Pet(U 4 'S:) <165,, 7 1a. "ed: ) 963) (Butler 
v. Thompson, 2 Fla. 9;  Lilianthal 
v. Levy, 4 App. Div. 90, 38 NYS 936. 

87. Wright v. Hollingsworth, 1 
Pet GUjiS>)) Loose! 69,74. 1s. 760.062 

“The defendant has a right, if he 
will, to withdraw his former plea, 
and plead anew, either the general 
issue, or any further or other pleas, 
which his case may require; but he 
may, if he will, abide by his plea 
already pleaded, and waive his right 
of pleading de novo. His failure to 
plead, and going to trial, without ob- 
jection, are held to’ be a waiver of 
his right to plead, and an election 
to abide by his plea, and if it, in 
terms, purports to go to the whole 
action, as is the case in this instance, 
it is deemed sufficient to cover the 
whole declaration; and puts the 
plaintiff to the proof of ‘his case, on 
the new as well as on the old 
counts.” Wright v. Hollingsworth, 
supra. 

[a] For example, where defendant 
allows his original answer to stand 
after the amendment to the declara- 
tion is made, he cannot afterward 
claim the right to file a supplemen- 
tal answer, changing the issues 
thereby. American Bonding Co. vy. 
Morris, 104 Ark. 276, 148 SW 519. 

38. Low v. Graydon, 14 AbbPr (N. 
Y.) 443. 

S97 Ayre vy.) Eixson, 58. Ore 19,798 
P 515, 133 AmSR 819, AnnCas1913H 
659. Compare Hawthorne v. Siegel, 
88 Cal. 159, 25 P 1114, 22 AmSR 291 
(holding that no abuse of discretion 
appeared in the action of the court 
in refusing to allow the filing of an 
amended answer, except to that.por- 
tion of the complaint which had not 
been already answered, where it did 
not appear that the answer proposed 
to be filed differed in any respect 
from the answer on file, except with 
reference to the part answering the 
amendment, and that portion of the 
proposed answer was filed and con- 
sidered) ; Bowes v. Chaleyer, 32 
Austr. C. L. R. 159 (holding that 
the adverse party was not at large 
to plead as he thought fit). 

[a] Where an amendment involves 
a change of the subject matter of the 
controversy, defendants cannot be 
deprived of the right to put in all 
the defenses which would be avail- 
able if the suit were then in_ fact 
first begun. Gill v. Young, 88 N. C. 
5 ; 


8. 

[b] Pleading double.—On amend- 
ment defendant may not plead dou- 
ble, unless the several pleas pro- 


Defendant has no 
right to file a new answer, where the amendment is 
improperly allowed,®* or where it has been denied.*# 
The right to plead anew may be 
waived;*° so by failing to plead anew and going to 
trial without objection, defendant may be held to 
have waived his right to answer the amendment,°** al- 
though it has been held that where by statute he is 
given a specified period to answer after service of an 
amended complaint, he does not waive his right to 
answer by appearing at a trial before a referee, and 
allowing plaintiff to examine his witnesses before the 
time for putting in the amended answer expires.?§ 

[§ 759] (2) Subject Matter and Form of Answer. 
Defendant, having the right to answer an amended 
complaint, is not bound to adhere to the defenses 
originally asserted,*® but he cannot, by filing sepa- 
rate answers to the original and amended com- 
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posed are necessary‘to his defense. 
Green v. Gill, 5 Mass. 379. 

40. Megrath v. Van Wyck, 4 N. 
Y. Super. 651. 

41. See statutory provisions. 

42: Fink v. Manhattan R. Co., 15 
Daly 479, 8 NYS 327. See Second 
Ave. R. Co. v.' Metropolitan El. R. 
Co,; 58> Ne Yo Super-172; 9) NYS - 734 
(holding that defendant had waived 
its right to object to the order of the 
court that it serve a copy of its in- 
tended answer on plaintiff’s attorney 
within twenty days, on the ground 
that it denied to defendant a right 
to demur to the amended complaint). 

43. Tatum v. Farson, 167 App. 
Div. 581, 152) NYS 817. 

44. Tatum v. Farson, supra. 

45. Judgment by default on fail- 
ure to plead see Judgments § 375. 

46. Ala.— Ford v. Hodges Boiler, 
ete;, Works, 211) Ala, 153, 99S 9038: 

Ark.—American Bonding Co. v. 
Morris, 104 Ark. 276, 148 SW 519; 
Smith v. Halliday, 13 SW 1093. 

Cal.—Russell v. Ramm, 200 Cal. 
348, 254 P 532: Bank of Italy v. 
Johnson, 200 Cal. 1, 251 P ‘784. 


Fla.—Holloway v. Gracy, 54 Fla. 
282, 44 S 1012; Sammis v. Wight- 
man, 31 Flas 10, 12° S526: Butler. v. 


Thompson, 2 Fla. 9. 

Ga.—Georgia Fertilizer Co. v. Fos- 
ter, (A.) 149\ SH 812; “Hoffman v. 
Franklin Motor Car Co., 32 Ga. A. 
229, 122 SE 896. 

Ill. Eames v. Morgan, 37 Ill. 260; 
McAllister v. Ball, 28 Ill. 210; Vose 
v. Central Illinois Public Serv. Co., 
QTE) AOS Watt 286" LS 1ot! 122 


NE 134]; Farley v. Dean, 196 I11. 
5 ae Dubois v. Robbins, 115 Ill. 


Iowa.—Peacock  v. 

Iowa 291, 90 NW 610. 

Ky.—Anderson v. Daugherty, 182 
Ky. 800, 207 SW 474. 

Mich.—Marvin v. Bowlby, 135 
Mich. 640, 98 NW 399. 

Anderson, 156 

Minn. 71, 194 NW 102. 


Gleesen, 117 


Minn.—Kelly _ v. 


ge eee v. Helm, 52 Miss. 
Mo. Campbell v. Boyers, 241 Mo. 


fo) 
421, 145 SW 807; Robards v. Mun- 
son, 20 Mo. 65; 


State v. Taylor, (A.) 
206 SW 247. 


N. D.—Tolerton, ete., Co. v. Sult, 
33 Ns DD. 283, 156°- NW. 939; 940) [cit 
Cyc]; Van Woert v. New York L. Ins. 
COON LEN de Dee eater lodnk IN Winn Oh, 
AnnCasl1918A 203. 

Pa.—Moore v. Schmidt, 60 Pa. Su+ 
per. 442; Herbeck v. Kelly, 51 Pa. 
Super. 200. 

Tex.—El Paso Times Co. v. Fuller, 
(Civ. A.) 215° SW 113 [rev_on’ other 
grounds (Commn. A.) 236 SW 455]; 
Trimble v. Hawkins, (Civ. A.) 197 
SW 224; Hines v. Meador, (Civ. A.) 
193 SW 1111; Byers v.. Carll, 7 Tex. 
Civ. (A: 423527 (Sw 190: 

Va.—Power v. Ivie,*7 Leigh (34 
Va.) 147. 

W. Va.—Adams v. Adams, 79 W. 
Va. 546, 92 SE 463; Clarke v. Ohio 
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plaint, treat the two as separate actions.*° Under a 
statute conferring upon defendant the right to plead 
to an amended complaint,*! the right of defendant 
to plead is not restricted to the service of an an- 
swer,*? and a plaintiff who has obtained leave ma- 
terially to amend his pleadings cannot insist that 
defendant be confined to answering the amended 
pleading,*? and he has the same unrestricted right 
to move or plead as he had when the original plead- 
ing was served.*4 

[§ 760] (8) Necessity.*® 
declaration will be treated as a plea to an amended 
declaration, if applicable and responsive thereto ;*® 
but it cannot be so treated where not responsive to 
the declaration as amended,*’ and allegations of an 
amended declaration unanswered by defendant stand 
as admitted,*® although an exception is made in the 
case of amendments made after the evidence is in to 


A plea to the original 


River, BR; Co; 39 W.Va. 732, 20 SE 
696; Roderick v. Baltimore, etc., R. 
Cole, WieVasn 4. 

Wis.—White v. Smith, 133 Wis. 641, 
114 NW 106; Kelly v. Bliss, 54 Wis. 
187, 11 NW 488; Knips vy. Stefan, 50 
Wis. 286, 6 NW 877; Yates v. French, 
25 Wis. 661. 

“An amended declaration does not 
necessarily have the effect of sus- 
pending pleas which- have been filed 
to the original. If the cause of ac- 
tion originally counted upon is re- 
tained, and the amendment merely 
cures some defective allegation, or 
removes some technical defect, no 
solid reason can be given why the 
original plea shall not be considered 
as applying to the amended declara- 
ELS Parisot v. Helm, 52 Miss. 617, 

[a] An amendment eliminating a 
distinct count of a complaint does not 
require the refiling of pleas distinc- 
tively addressed to the counts re- 
maining in the complaint. Doss v. 
Wadsworth Red Ash Coal Co., 185 
Ala. 597, 64 S 341. 

[b] Original answer or reply of 
plaintiff to answer and cross petition 
of defendant may be treated as plea 
to defendant’s amended answer and 
cross petition, which in substance 
states same facts as defendant’s orig- 
inal answer and cross petition. Bilby 
v. Halsell, 105 Okl. 215, 232 P 379. 

{[c] Refiling.—(1) A plea of not 
guilty in case for deceit need not be 
refiled after amendment of the com- 
plaint. Eames v. Morgan, 37 Ill. 260. 
(2) A motion by defendant that the 
answer then on file be allowed to 
stand as his answer to the amended 
complaint, when granted, operates as 
a refiling of the answer. Mulford 
v. Estudillo, 32 Cal. 131. 

47. Royal Ins. Co. v. Miller, 199 U. 


S. 358, 26 SCt 46, 50 L. ed. 226; Jor- 
dan_v. John Ryan Co., 35 Fla. 259, 
me rhe Anderson vy. Olson, 2 Sask. 


48. Cal.—Huff -v. Compton City 
Stee School Dist., (A.) 267 P 


Colo.—Putnam v. Lyon, 3 Colo. A. 
144, 32 P 492. 

lowa.—HEslich v. Mason City, etc, 
R. Co., 75 Iowa 448, 39 NW _ 700: 
“ee v. Adams, 71 lowa 17, 32 NW 


gg no Robards v. Munson, 20 Mo. 


N. Y.—McCloskey v. Goldman, 62 
Misc. 462, 115 NYS 189. 

Wis.—Kelly v. Bliss, 54 Wis. 187, 
11 NW 488. 

See Hillsboro Nat. Bank v. Gar- 
barino, 82 Or. 405, 161 P 703 (hold- 
ing that defendant’s contention that 
the court had no right to allow an 
amendment when it did because it 
changed the issues to the injury of 
defendant, is unsound, as defendant 
could have filed a new answer to meet 
the new situation). 

Compare Stevens v. Rolfe, 58 N. 
H. 63 (holding that a rule consider- 


554 [49 C.J.] 
conform the pleadings to the proof,*® or amendments 
made from time to time during the progress of the 
trial.6° There is no necessity of answering an 
amended petition which has not been filed.°* 

Rule to plead. New notice of the rule to plead 
need not be given after amendment of the declara- 
tion.°? 

[§ 761] (4) Time. In the absence of a statute or 
a rule of court providing otherwise, it is the usual 
practice to allow defendant the same time to answer 
a materially amended complaint as is allowed for an- 
swering an original ecomplaint.°? Allowing defend- 
ant time to answer anew, however, is largely within 
the diseretion of the court and may be limited or ex- 
tended accordingly.** In exercising its discretion 
the court will ordinarily not grant time to answer an 
immaterial amendment,®*® although it may do so.°° 
If the court makes no order limiting the time, the 
answer may be filed within a reasonable time.67 Un- 
der an order to file a new answer instanter, it need 
not be done until the amendment it is designed to 
answer is filed.*§ 

[§ 762] (5) Effect.5® The new answer, if filed 
as a substitute for the old, supersedes it.6° But in 
such case, the new answer must show on its face 
that it is a substitute for the original pleading.® An 
amended answer may take effect as such, however, 
without defendant’s withdrawing or asking leave to 
ing signatures admitted unless de- 
nied within the first four days of the 
first term has no application to a sig- 


nature on an instrument declared on 
in an amendment made after the first 


term). 

fa] A general denial of all the al- 
legations contained in the original 
petition does not put in issue the al- 
legations of additional facts con- 
tained in an amendment subsequently 


filed where the statute provides that 


Beardsley, 
Edm. 


Fed. 


of service); 


[al 
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1 CodeRep (N. Y.) 37, 2 
Sel. Cas. 21, 6 NYLegObs 389; 
Cunningham vy. Mathivet, 4 
(Reprint) 344, 1 ClevLRep 341. 
Bedell v. Baltimore, Cte. nits eCOon a2 45 
788 (time. computed from date 
Sturdevant v. 
5 Ala. 435 (defendant cannot plead 
rae there is a declaration to plead 
° 


Under a statute or 
court giving time to plead de novo, 


[§§ 760-764 


withdraw his original plea.*? If the new answer is 
filed after demurrer to the amended complaint has 
been overruled, it is taken as defendant’s answer to 
the amended complaint, even though it does not spe- 
cifically so state.®? 

[§ 763] b. Amendment by Defendant. Where de- 
fendant is allowed to file an amended answer in a 
trial, it is within the court’s discretion to allow plain- 
tiff to file a reply thereto. The order directing a 
reply to be filed should provide that there be no delay 
in the trial occasioned thereby.®® Where defendant’s 
original answer had been met by denial in plaintiff’s 
replication, such denial stands as the replication to 
the amended answer, without refiling;°° or an order 
permitting the replication to be refiled is the equiva- 
lent.of an order that the original replication stand 
as the replication to the amended pleadings.®* 
Where defendant’s answer is a denial and the 
amended answer is in the nature merely of an affirma- 
tive denial stating facts, plaintiff’s failure to traverse 
the amended answer is not such an admission of the 
fact alleged by defendant as to authorize the court 
on the face of the pleadings to grant a peremptory 
instruetion.®§ 

[§ 764] 11. Demurrer to Amended Pleading—a. 
Right To Demur. In the absence of statutory re- 
strictions,°® the adverse party has the same right to 
demur to an amended pleading as he would have 
to require merely a change of form 
in the answer, the court in its dis- 
cretion may require the amendment 
to be filed instanter. Wilson v. King, 


83 Ill. 232; Dixon v. Helena Soc. Free 
Methodist Church, 65 Okl. 208, 166 


Gains, | P 114 

55. St. Louis, etc., R. Co. v. State, 
85 Ark. 561, 109 SW 545; Sinnet v. 
Mulhollan, 3 Mart. (La.) tae Meshke 
v. Van Doren, 16 Wis. 319. 


56. Topeka v. Sherwood, 39 Kan. 


Oh. Dee. 
See 


rule of 


“every material allegation in a plead- 
ing not controverted by a subsequent 
pleading shall, for the purposes of 
the action, be deemed true. Eslich 
v. Mason City, etce., R. Co., 75 Iowa 
443, 445, 39 Nw 700. 

[b] After motion to strike out 
amended complaint is overruled, if 
defendant elects to stand upon "his 
exception to the ruling without an- 
swering the amendment, the allega- 
tions of such amendment are admit- 
ted, if, upon appeal, the action of the 
court in overruling the motion is sus- 
tained. Clough v. Adams, 71 Iowa 
17, 32 NW 10. 

{c] Denial of original allegations. 
—An entry in the record that the 
answer is to be regarded as amended 
to put the allegations of the amend- 
ed complaint in issue only means 
that the allegations added by the 
amendment are to be deemed contro- 
verted, and not that allegations of 
the original complaint not denied by 
the original answer are to be consid- 
Perkins v. 


ered as controverted. 
Storrs, 114 App. Div. 322, 99 NYS 
849. 


Admissions by failure to deny gen- 


erally see supra §§ 341-343. 

49. Bryant v. Whitney, 178 Cal. 
640, 174 P 32; Hines v. Brode, 168 
Gal. 507, 1438 P 729; Willets v. Ida 
County Sav. Bank, 117 Iowa 386, 90 
NW 729. 

50. Brown v. Atlanta, etc., R. Co., 
131 Ga. 259, 62 SE 186; Hudson v. 


Hudson, 119 Ga. 637, 46 SE 874; Sea- 
board Air-Line R. Co. v. D'Avignon, 
39 Ga. A. 111, 146 SE 518. 

51. Barney v. Adkins, 220 Ky. 769, 
295 SW 1039. 


52. Anonymous, 4 Wend. (N. Y.) 
LOY: 
Bon Peo. Vi Raing:, 23 > Call - 12%: 


Brooks Bros. v. Tiffany, 117 App. Div. 
470, 102 NYS 626; MQDickerson vy. 


the original answer cannot be re- 
garded as itself a new answer until 
the lapse of the statutory or rule pe- 
riod. Pease v. Moosomin, 7 Terr. 
L. 36 (holding that an application 


to strike out certain paragraphs of | 


the original answer, before the lapse 
of eight days within which the de- 
fendant is entitled to file a new an- 
swer, is premature). 

{b] Amendment to conform to 
proof.—If an amendment, made aft- 
er the evidence is in for the purpose 
of conforming the pleading to the 
proof, is material, defendant is en- 


titled to his full time for answering | 


under the statute. Branower  v. 
Waldes, 173 App. Div. 676, 160 NYS 


168; Newman v. Bradley Constr. Co., 
LOO” Misc. ut O64. NSS Gateh Aus Ds 
copree Co. v. Berkeley, 162 NYS 
ot Cal_—Peo. vy. Rains, 28 Cal. 

Colo.— Miller vy. Denver, 63 Colo. 


385, 167 P 767. 

Dak.—Warder v. Patterson, 6 Dak. 
83, 50 NW 484. 

Hawaii.—Cannell & Chaffin, Ine. v. 
Deering, 26 Hawaii 74. 

I Leib v. Butterick, 68 Ind. 199. 
Collings v. Gibson, 220 NW 


Kan.—Topeka v. Sherwood, 39 Kan, 
690, 18 P 9338. 

Md.—Dashiel v. Heron, 1 Harr. & 
M. 385. 

Oh.—Neininger v. State, 50 Oh. St. 
394, 34 NE 633, 40 AmSR 674. 

S. C.—Gadsden v. Catawba Water 


Power Co., 71 -S. VG. 340, 51, SH. 121); 
Lockwood v., Charleston Bridge Co., 


60.S. C. 492, 38 SE 112, 629. 

Wyo. E i v. McDonald, 24 
Wyo." 108) mbo PZ 

[a] Amendment instanter.—If an 


amendment, made after the trial has 
commenced, is of such a nature as 


690; 18.P 933" 
57. McGinnis v. Beatty, 28 Wyo. 
328. 204 P 340 (holding it error to 


| strike an answer filed within a rea- 


sonable time). 

[a] Amendment after evidence 
heard.—It is not error to permit an 
amendment after the evidence is in 
if the matter it answers was not 
sooner brought to the notice of the 


party amending. Brown vy. Shearon, 
1% Ind..239. 

58. Hinchliffe v. Wenig Teaming 
Co,,- 1947 TI. pAC 1627 ) Latha Ts ie 


113 NE 707]. 

59. Effect of amendment generally 
see infra §§ 773-782. 

60. See infra § 773. 


61. Richie v. Levy, 69 Tex. 133, 6 
SW 685. 
62. Adams v. Adams, 39 Ala. 603. 


When amendment stands with the 
original see infra § 773. 

63. Western Union Tel. Co. v. Mil- 
ler, 196 Ala. 620, 72 S 168. 

64. Metropolitan LIne COwtve 
Thomas, 106 SW 1175, 32 KyL 770. 

65. Beugger Vv. Rubino, 138 App. 
Div..899, 123’ NYS.3iUz, 

66. Illinois Cent. R. Co. v. Futrell, 
141 Ky. 847, 183 SW 983; Manufac- 
turers’, etc., Discount Corp. v. Mosh- 
ier, (Minn.) 225 NW 283; Bilby v. 
Halsell, 105 Okl. 215, 2382 P 379; By- 
bee v. Austin, (Tex. Civ. A.) 180 SW 

[a]. Rule applied.—Plaintiff, hav- 
ing denied the defense of insanity 
affirmatively pleaded in the original 
answer, was not required to again 
deny the same defense set up in the 
amended answer. Fugate v. Walker, 
204 Ky. 767, 265 SW 331. 

67. Gipps Brewing Co. v. Wasson, 
193° Tl. A’ 158. 

68. Pittsburg, etc., R. Co. v. Grom, 
142 Ky. 51, 133 SW 977. 


69. See statutory provisions; and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 764-767] 


had were it an original pleading,*°® and leave to demur 
or plead need not have been granted in the order al- 


lowing the amendment.*! 


Withdrawal of prior pleading. A demurrer may 
be interposed to an amended petition notwithstanding 
an answer to the original petition is not withdrawn, 
where by the amendment the cause of action was so 
materially changed that the answer was not at all 


applicable thereto.*? 
Waiver. 


cases infra this note. 

fa] In Georgia (1) under the pro- 
vision of the civil code, an amend- 
ment which materially changes the 
cause of action opens the petition as 
amended to demurrer (Kinard. v. 
George, 142 Ga. 111, 82 SE 560; Gib- 
son v. Thornton, 107 Ga. 545, 33 SE 
895; Griffin v. Augusta, etc., R..Co., 
72 Ga. 423; Robertson v. Tallulah 
mallgoih.,Co,, 229-Ga., An d30,, Lt SE 
65), (2) but an immaterial amend- 
ment does not (Gibson vy. Thornton, 
supra; Griffin v. Augusta, ete., R. Co., 
supra). (3) An amendment to the 
plea, introducing new matter of de- 
fense, opened the plea as amended 
to demurrer, although a former 
amendment, containing, in substance, 


a part of what was set out in the 
last amendment, had been allowed 
over plaintiff’s oral objection. Brooks 


Bros. suumber Covenant) Lee Case 
Threshing Mach. Co., 136 Ga. 754, 72 
SE 40. (4) The mere addition of a 
verification to the answer and cross 
petition allowed by the court, when 
the point was raised that the original 
petition was verified and the answer 
was not, was not an amendment 
which materially changed the de- 
fense, so as to open the answer and 
cross petition to a special demurrer. 
Neal v. Davis Fdy., etc., Works, 131 
Ga. 701, 63 SE 221. (5) Where the 
original petition in a suit against an 
unincorporated ehurch contained 
counts founded on contract and on 
quantum meruit, but did not describe 
any property or assert a lien, and the 
declaration did not claim against the 
trust estate, an attempted amend- 
ment to set up a lien added a new 
cause of action, subjecting the orig- 
inal petition to demurrer. Langford 
v. Mt. Zion Baptist Church, 22 Ga. 
A. 696, 97 SE 102. 

70. Beattie Mfg. Co. v. Gerardi, 166 
Mo. 142, 65 SW 1035 (second demur- 


rer to amended pleading); Block v. 
Nussbaum, 163 App. Div. 4638, 148 
NYS 594; Sands vy. Calkins, 30 HowPr 


(N. Y.) 1; Williams v. Randon, 10 
Tex. 74; Schoenleber v. Burkhardt, 
94 Wis. 575, 69 NW 343. See Paddock 


v. Barnett, 88 Hun 381, 34 NYS 834, 


(holding that a proposed amended 
pleading will not be denied as bad 
or frivolous unless it is clearly such; 
but the other party will be left to 
his remedy by demurrer or on the 


trial). 
Griswold, 2 


71. McIntyre Vv. 
62 Iowa 468, 


HowPr. (N. Y.) 113: 


72. Keller v. Bare, 
17 NW 666. 

73. Ohlin v. Kowner, 96 Conn. 394, 
114 A 117. 

74. Lawrence v. Lawrence, 81 S. 


The right of defendant to demur to an 
amended complaint is waived by filing an answer.*® 
The right to demur is not waived by making a mo- 
tion that the complaint be made definite and certain 
in a particular not affected by the amendment.*+ 

[§ 765] b. Necessity of Demurrer. 
is an amendment after demurrer to the complaint, 
the sufficiency of the amended pleading is not raised 
without a new demurrer,’® or a refiling of the former 
one to the new state of the pleading,‘® although the 
refiling of a demurrer is not essential to the right 
to review a ruling made before the amendment to 
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which the amendment does not relate.77 Where the 
issues are not changed by the amendment to a com- 


plaint, it is proper to refuse to allow a demurrer to 


the complaint to be refiled,’® since such demurrer 
still stands in so far as the complaint was not 
amended;*® or, where the amendment is as to a 
formal matter and made during the trial, the com- 
plaint on appeal will be considered as if so amended 


when the original demurrer was ruled upon.*°® 


Where there 


CLO126; 4625 SE9: 

75. Ala.—Wadsworth Red Ash 
Coal Co: v. Scott, 197 Ala. 361, 72 S 
542s Volta ivan Violtzii 75 VAlasia5 5: 

Cal.—Morris v. Hartley, 26 Cal. A. 
804, 146 P 78; Morris v. Hartley, 26 
Cal. JA 615) 1469R 73: 

Fla.—Gainesville, ete., R. Co. v. 
Peck, 55 Fla. 402, 46 S 1019. 

Ga.—Reed Oil Co. v. Smith, 154 
Ga. 183, 114 SE 56; Powell v. Che- 
Shire, 70 Ga. 357, 48 AmR 572; Gen- 
eral Acc., ete., Assur. Corp. v. Way, 
20 Ga. A. 106, 92 SE 650; Central 
of Georgia R. Co. v. Cooper, 14 Ga. 
A. 738, 82 SE 310. 
ror v. Phenicie, 9 Iowa 

R. I.-—Sweeney v. McKendall, 32 R. 
Lae Stipa eAS 940: 

[a] Rule applied.—(1) It was er- 
ror to dismiss plaintiff’s amended pe- 
tition, where the demurrer thereto, 
which was sustained, was filed prior 
to his second amendment, and plain- 
tiff elected to stand on his petition as 


amended. Kelly v. Chicago, etc., R. 
Con 93 slowa 2436, GleN We 95.2) Ge) 
Where the original petition, de- 


murred to on general and special 
grounds, is amended to meet the spe- 
cial grounds, and without the original 
demurrer being further urged, a new 
demurrer filed to the.amended peti- 
tion is sustained, the original demur- 
rer will not be treated as sustained. 
Whitlock v. Mozley, 142 Ga. 305, 82 
SE 886. 

76. Western Union Tel. Co. v. Lou- 
isel], 161 Ala, 231, 50 S87; Central 
of Georgia R. Co. v. Ashley, 160 Ala. 
580, 49 S 388; Louisville, etc., R. Co. 
v. Woods; 105 Ala. 561, 17 S 41; Voltz 
v. Voltz, 75 Ala. 555. Compare White 
v. Hall, 91. Vt. 57, 99 A 274 (after 
amendment of the complaint defend- 
ant may, by his conduct, elect to 
stand upon a demurrer which he has 
already interposed). 

77. Nunnally Co. v. Bromberg, 217 
Ala. 180, 115 S 230; Southern R. Co. 
v. Hanby, 183 Ala. 255, 62°S 871: Bir- 
mingham R., etc., Co. v. Fox, 174 Ala. 
657, 56 S 1018. See Thornton v. Cor- 
dell, 8 Ga. A. 588, 70 SE 17 (demur- 
rer need not again be formally pre- 
sented in order to permit the filing 
of exceptions pendente -lite to the 
overruling of the demurrer). 

Waiver of objection by failure to 
refile demurrer see Appeal and Er- 
ror, 8s 718. 

78. Stanton v. Kenrick, 135 Ind. 
aoa ONON By O 

79. Stanton v. Kenrick, supra. 

80. Carroll County v. O’Connor, 
137 Ind. 622, 35 NE 1006, 37 NE 16. 

81. Time for demurrer generally 
see supra §§ 463-466. 


[$9766], ¢., ‘Time,*+ 
pleading must be interposed within the time, if any, 
prescribed by statute or rule of court,*? and is timely 
if so interposed.§? | 

[§ 767] d. Grounds.** 
amended takes the place of an original pleading, 
the grounds for a demurrer to an amended pleading 
are in general those-which have already been con- 
sidered in connection with the consideration of de- 
murrers directed toward objections to particular 
original pleadings.*® 
the grounds upon which it is based, other grounds 


A demurrer to an amended 


Since a pleading as 


23 


Where the demurrer specifies 


82. Smith v. Aultman, 30 Ga. A. 
50s ECS She 459. 

{a] After term.—(1) A special de- 
murrer to an amended declaration on 
the ground of defects in form is too 
late when filed at the next term after 
the amendment is made. Smith v. 
Aultman, 30 Ga. A. 507, 118 SE 459; 
Tinkham v. Smith, 9 Pick. (Mass.) 
33. (2) If it should be conceded that 
a special demurrer may be filed after 
the term at which a petition is re- 
opened to demurrer by amendment, 
the demurrer should be filed in a 
reasonable time to be determined by 
the trial judge in the exercise of his 
discretion. Smith v. Aultman, su- 
pra. (3) The question whether an 
amendment to the petition sufficient- 
ly met a special demurrer is a mat- 
ter for special demurrer, and should 
have been raised at the term at which 
the amendment was allowed. Hen- 
dricks v. Strahley, (Ga. A.) 149 SE 


70. 

83. Branower v. Waldes, 173 App. 
Div. 676, 160 NYS 168; Dickerson v. 
Beardsley, 1 CodeRep 37, 2 Edm. Sel. 
Cas. 21, 6 NYLegObs 389. 

84. Bar by limitation see Limita- 
tions of Actions § 706. 

Objections relating to parties see 
Parties § 333 et seq. 


85. See infra §§ 773-776. 
86. See cases infra this ‘note. 
{a] Indefiniteness.— Where an 


amendment by striking out allega> 
tions from the complaint left the 
complaint vague and indistinct, not | 
showing what. was withdrawn, the 
comnvlaint is subject to demurrer. 
aor v. Browne, 145 Ga. 828, 90 SE 

{[b] Failure to ask _ relief.—An 
amended answer, alleging damages, 
and praying relief “as in... origi- 
nal answer and counterclaim,” which 
had never been: filed, is demurrable. 
Hunt v. Simpson, 222 Ky. 705, 2 Sw 
(2d) 376. : 

[c] Where a demurrer is to the 
amendment as a whole (1) and none 
of the objections made by the demur- 
rer is fatal to the entire amendment, 
the demurrer should be overruled. 
Parrish v. Central of Georgia R. Co., 
36 Ga. A. 133, 185 SE 762. (2) Where 
a complaint was amended by adding 
an additional count, whereupon a de- 
murrer interposed -to the original 
complaint was refiled to the amended 
complaint, the demurrer thereby be- 
came applicable to the amended com- ~ 
plaint as a whole, and if either count 
was good, the demurrer should be 
overruled. Philip Carey Mfg. Co. v. 
Southern Constr. Co., 2 Ala. A. 292, 
56 S746. 
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cannot be considered.§7 As in other cases,®® the de- 
fect or objection must be apparent from the face of 
the pleading;*® so it is held that an amended com- 
plaint is not subject to demurrer on the ground that 
a prior amended complaint shows another action 
pending.®® An amended complaint is not demurrable 
_on the ground that it may require a change in defend- 
ant’s plea.®°! Failure to identify the original plead- 
ing as required in the particular jurisdiction®? has 
been held to be a defect of form, and as such subject 
only to special exception.®* 

Departure or change of cause of action. Although 
there is authority to the contrary,®* it is ordinarily 
held that the fact that an amendment to a complaint 
changes the cause of action or introduces a new cause 
of action cannot be urged by demurrer,®® but must be 
presented by a motion to strike.°® TI hat an amended 
complaint, adding a new count, sets up a new and 
additional cause of action is not a ground of demur- 
rer to the amended complaint,°* unless the cause of 
action in the new count is such that it cannot be 
joined with that of the original complaint.°® 

Failure to state a cause of action may be made a 
ground for a demurrer to an amended complaint. 
although it was not assigned upon demurrer to the 
original complaint.®® As in the case of an amend- 
ment to an original declaration,! a demurrer for 
failure to state a euuse of action should be overruled, 
where the amended declaration does not wholly fail 
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[§§ 767-769 


after it has been amended, is properly overruled, if 
any part of the petition sets out a cause of action.* 
Where a judement overruling a demurrer to the 
original complaint is upheld, a demurrer to the 
amended complaint which does not destroy the cause 
of action set. forth in the original complaint is prop- 
erly overruled.+* 

Surprise. That a party was surprised by the 
amendment, and less prepared for trial in conse- 
quence thereof, is not a ground of demurrer to the 
pleading as amended. 

Matter properly pleaded by supplemental com- 
plaint. Where facts which have arisen since the 
bringing of the action, and therefore could be prop- 
erly “prought into the case by a supplemental com- 
plaint, are included in the amended pleading, it is not 
a ground of demurrer.® 

[§ 768] e. Scope and Effect—(1) In General. The 
scope and effect of a demurrer to an amended plead- 
ing is to be determined under rules which have al- 
ready been considered with reference to demurrers 
and pleadings generally.7 

[§ 769] (2) Matters Considered. On demurrer to 
an amended pleading, the question for consideration 
is the sufficiency of the pleading itself, and not the 
right of the party to file it. Where the effect of an 
amendment is to supersede the original pleading,® a 
demurrer to the amendment must be considered with- 
out reference to the original,1° but where an amend- 


to do so.” 


87. Ferguson v. Carr, 85 Ark. 246, 
107 SW 1177. 

[a] For example, a demurrer up- 
on the ground that the complaint 
does not state facts sufficient to con- 
stitute a cause of action will not pre- 
sent a question as to the right of 
plaintiff to introduce a cause of ac- 
tion not in existence at the time the 
action was begun. Ferguson v. Carr, 
85 Ark. 246, 107 SW -1177. 


88. See supra § 467. 

89. Budd v. Hardenbergh, 36 Misc. 
90, 72 NYS. 587. 

90. Budd v. Hardenbergh, supra. 

91. Bavington v. Pittsburgh, etc., 
Hes©on) 64 Pan 358: 


ae “See supra § 752. 
Demetri v. McCoy, 
ay 246 SW 293. 


(Tex. Civ: 


94. Kelly v. Strouse, 116 Ga. 872, 
43 SE 280; Hall v. Waller, 66 Ga. 
483. See Crawley v. Watt-Holmes 


12 -Ga. A. 367, 77 SE 
106 (demurrer properly. overruled, 
notwithstanding inconsistencies be- 
tween the amendment.and some par- 
agraphs of the petition as originally 
drawn); Hatler v. Hunter, 1 Tex. A. 
Civ. Cas. § 9 (any irreconcilable re- 
pugnancies between the original and 
amended petitions should be taken 
advantage of by exceptions or de- 
murrer). 

95. Ala.—Gadsden First Nat. Bank 
v. Morgan, 213 Ala. 125, 104 S 4038; 
North Italian Colonial Co. v. Jano- 
vich-Calafiore Co., 166 Ala. 201, 52 S 


Hardware Co., 


339; Curry v. Southern R. Co., 148 
Ala. 57, 42 S 447; Turner v. Round- 
tree, 30 Ala. 706. 


Cal.—Groom v. Bangs, 153 Cal. 456, 
96 P 503. 

Iowa.—Williams v. Williams, 115 
Iowa 520, 88 NW 1057. 

Ky.—Randolph v. Snyder, 139 Ky. 
159, 129 SW 562; Hord v. Chandler, 
13 B. Mon. 403. 

Mo.—Beattie Mfg. Co. 
166 Mo. 142, 65 SW 1035. 

Pa.—Barclay v. Barclay, 
307, 55 A 985. 

W. Va.—MecMechen v. Baltimore, 
Step ©On 90 We, Vids 2d 110 SH 
474; Roberts v. United Fuel Gas Co., 


84 W. Va. 368, 99 SE 549. 
96. Turner v. Roundtree, 30 Ala. 


v. Gerardi, 


206 Pa. 


A general demurrer to an entire petition, 
| 706; 


Williams v. Williams, 115 Iowa 
520, 88 NW 1057; Beattie Mfg. Co. v. 
Gerardi, 166 Mo. 142, 65 SW 1035. 

97. Moore v. Florence First Nat. 
Bank, 139 Ala. 595, 33 S 777; Spring- 
field F. & M. Ins. Co. v. De Jarnett, 
111 Ala. 248, 19 S 995; Shotwell v. 
Gilkey, 31 Ala., 724. 

98. Harris v. Elliott, 29 App. Div. 
568, 51 NYS 1012. See Springfield F. 


& M. Ins. Co. v. De Jarnett, 111 Ala.: 


248, 19 S 995 (stating the qualifica- 
tion of the general rule by way of 
dictum). 

99. Disbrow v. Creamery Package 
Mfg. Co., 110 Minn. 237, 125 NW, 115. 

1. See supra § 490. 

2. Carlton v. Florida East Coast 
R. Co. 95 Mla..596, 16 S 870s John- 
son v. Ament, 2 Ky. Op. 654. 

3. Central of Georgia R. Co. v. 
Jones, 24 Ga. A. 532, 101 SE 710. 

4 Cochran v. White, 156 Ga. 340,, 
118 SE 873; Cochran v. Groover, 156 
Ga. 323, 118 SE 865. 

Grounds for demurrer to particu- 
lar pleadings see supra §§ 467-515. 

5. Wells v. Wells, 118 Ga. 812, 45 
SE 669 (holding further that the rem- 
edy of the party surprised by the 
amendment is to move for a contin- 
uance on that ground). 

6. Null vy. Jones, 5 Nebr. 500. 

7. See cases infra §§ 769, 770. 

Scope and effect of demurrer gen- 
erally see supra §§ 531-553. 

8. Williams v. Williams, 115 
520, 88 NW 1057; Tecumseh 
Bank v. Maddox, 4 Okl. 583, 


Iowa 
State 
46 P 


9. See infra § 773. 
10. Ala.—Turner v. Roundtree, 30 
Ala. 706. 


Ga. awford v. Crawford, 139 Ga. 
394, 77 SE. 557. 
Iowa.—Williams v. Williams, 115 
Iowa 520, 88 NW 1057; State v. Simp- 
kins, 77 Iowa 676, 42 NW 516. 
Ky. —Robards v. P. Bannon Sewer 


Pipe Co., 130 Ky. 380, 113 SW 429, 
132 AmSR 394, 18 LRANS 923. Com- 
pare Miles v. Collins, 1 Mete. 308 


(demurrer to the whole case upon the 
filing of the last amended petition 
puts in issue the sufficiency of each 
and all of the facts alleged in the 
petitions, whether original or amend- 


ment refers to, and adopts, the original pleading the 


ed, to constitute a cause of action). 

Mo.—Johnson v. United R. Co., 227 
Mo. 423, 127 SW 63; Drake Hotel Co. 
v. Crane, 210 Mo. A. 452, 240 SW 
S595 GW 1AiZ we, Chicageorn etc. hee Corn 
194 Mo. A. 472, 184 SW 917; Farm- 
ington v. Farmington Tel. Co., 135 
Mo. A. 697, 116 SW 485. 

Nebr.—Robert v. Hefner, 81 Nebr. 
460, 116 NW ‘36; Null v. Jones, 5 
Nebr. 500. 

Oh.—Ironton v. Wiehle, 78 Oh. Sf. 
41, 84 NE 425; Kehm v. Ins. Co., 28 
Oh wi Cirsx@t. woooe 

Okl.—Berg v. Willibey. 280 P 456; 
echonet v. Allen, 25 Okl. 22, 105 P 


Or.—Condon Nat. Bank-v. Rogers, 
60 Or. 194, 118 P 848; Condon Nat. 

Bank v. Rogers, 80 Or. 189, 118 P 846, 
AnnCas1914A 10 

Ss. D Silvander v. Molthan, 44 S. 
D. 322, 183 NW 970. 

Tex. ”_Mitchell v. Sheppard, 13 Tex. 
484; Chapman v. Head, (Civ. A.) 5 
sw (2d) 1001. But see Williams v. 
Randon, 10 Tex. 74 (where the court 
said that, where a demurrer was to 
the original and amended petition, 
both must be looked to in consider- 
ing the propriety of sustaining the 
demurrer). 

Va.—Norfolk, ete., R. Co. v. Suth- 
erland, 105 Va. 545, 54 SE 465. 

But see Ady, ete., Mercantile Co. 
v. Howard, 65 Colo. 272, 176 P 328 
(in an action on defendant's promise 
to pay a third person’s debt to plain- 
tiff, where, after demurrer to the 
complaint was sustained on the 
ground that an itemized account set 
out showed payments discharging the 
debt existing at the time of the prom- 
ise, plaintiff amended the complaint, 
omitting debits and credits subse- 
quent to the date of the promise, such 
amended complaint was a mere sub- 
terfuge, and was demurrable, plain- 
tiff being bound by its former plead- 
ing, showing payment of the amount 
defendant agreed to pay). 

“Although a general demurrer goes 
back to the first substantial defect 
in pleading, (1 Chitty’s Pl. 668;) yet 
it does not reach extrinsic matter, 
not disclosed on the face of the 
pleading. When an amended com- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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averments of the original are to be considered. 
Since a demurrer must go to the entire cause of ac- 
tion or defense,'? new matter inserted by way of 
amendment cannot be reached by demurrer to it 
alone.*? But if the original pleading has already 
been tested by demurrer, the court may, in its dis- 
cretion, regard a second demurrer as applicable to 
the amendment alone, and limit it thereto.14  Aver- 
meuts of defendant’s answer to the original complaint 
will not be considered when passing on the demurrer 
to the amended complaint.1®> In determining the suf- 
ficiency of an amended complaint as against a de- 
murrer for want of facts, matters arising after the 
commencement of the action set out in the amend- 
ment cannot be considered.t® While an exhibit will 
not make a bad plea good, yet, where an exhibit is 
filed with an amended pleading, the court, in deter- 
mining a demurrer to the amended pleading, may con- 
sider the exhibit against the party filing it.17 Filing 
a demurrer to an amended pleading waives a demur- 
rer previously filed to the original pleading,!® and the 
filing of a demurrer to a complaint, amended by add- 
ing a count on a cause of action accruing after suit 
instituted, is held to be a waiver of the right to in- 
voke the proper remedy, which is by motion to strike 
out.19 So where a motion to strike an amended 
complaint from the files is made on jurisdictional 
grounds, a demurrer to the amended complaint filed 
before decision on the motion to strike operates as an 
abandonment of the motion to strike.?° 

[§ 770] (3) Admissions. Subject to the limita- 
tions already considered with reference to original 
pleadings,?! facts in an amended pleading which are 
well pleaded are admitted by a demurrer.?? 

[§ 771] f. Decision or Judgment. The decision, 
of the court upon a demurrer is an order and not a 
judgment,?? upon which a judgment may be en- 
tered,?4 and which is subject to revocation by the 


plaint is filed, and demurred to, it 
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cause so adjudged bad, the only part 28. 
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court for good cause during term time.?° It has been 
held that sustaining a demurrer to an amended com- 
plaint authorizes a judgment of nonsuit, but not a 
direction of a verdict in favor of defendant and entry 
of judgment thereon.?® Notwithstanding a statute 
provides that, where a third petition is adjudged in- 
sufficient on demurrer, no further petition shall be 
filed but judgment shall be rendered,?7 the judgment 
should not be final as if the merits of the controversy 
had been tried.28 Under a statute providing that if 
a demurrer to defendant’s plea is sustained, the judg- 
ment shall be respondeat ouster,?® where, pending a 
demurrer to the plea defendant obtains leave to 
amend and a demurrer is sustained to the amended 
plea, the judgment should be respondeat ouster ;?° 
but where defendant pleads bad pleas, to which a 
demurrer is sustained, and judgment of respondeat 
ouster awarded, and he pleads bad pleas again, this 
is regarded as amounting to a violation of the rule 
to plead over, and if demurrer is again sustained, 
plaintiff is entitled to judgment for want of a plea.?+ 

[§ 772] g. Amendment or Pleading Over. Where 
defendant fails to plead after his demurrer to plain- 
tiff’s amended petition is overruled, he is in default, 
notwithstanding he has pleaded to the original peti- 
tion.?2, After an amended pleading has been held 
insufficient on demurrer, it is discretionary with the 
court to refuse another amendment,?? although it 
has been held that, if an amended pleading has been 
held good on demurrer, it is error for the court which, 
as well as the pleader, has been misled by the allega- 
tion of his pleading, to refuse him leave to amend 
after a demurrer to the pleading has been sus- 
tained.?* After a good plea has been amended at 
the suggestion of the court, and a demurrer to the 
pleading as amended has been sustained, it is error 
to refuse leave to refile the original pleading.*> If a 
demurrer to an amended complaint is sustained, a 


Swing v. Karges Furniture 


must be treated as if it were the orig- 
inal complaint, and properly filed. It 
becomes the pleading first in order; 
and a general demurrer to it cannot 
extend back to any thing behind it, 
but raises the single question, wheth- 
er on its face, and without reference 
to any extrinsic matter, it is legally 
sufficient.”’” Turner v. Roundtree, 30 
Ala. 706, 708. 

{a] Rule applied.—A demurrer to 
the “complaint” filed after the filing 
of an amended complaint will be con- 
sidered as addressed to the amended 
complaint then on file. Baltimore, 
etc., R. Co. v. Ranier, 84 Ind. A. 542, 
149 NE 361;. Cincinnati, etc., R. Co. 
v. Wall, 48 Ind. A. 605, 96 NE 389; 
Chicago, etc., R. Co. v. Stepp, 44 Ind. 
A. 353, 88 NE 343; Scott v. La Fay- 
ette Gas Co., 42 Ind. A. 614, 86 NE 
495. 

11. Georgia R., etc., Co. v. Reeves, 
123 Ga. 697, 51 SE 610; Brashears 
v. Combs, 174 Ky. 344, 192 SW 482. 

12. See supra § 538. 

13. Reed v. Drais, 67 Cal. 491, 8 P 
20; Hackley v. Draper, 4 Thomps. & 
Oh 614! aft G0 a NY. S81. 

[al Demurrer held to go to entire 
pleading.—A demurrer having been 
filed at the return term of the bill, 
and at a subsequent term of court 
an amendment having been made, the 
demurrer renewed, and notice there- 
of given, it goes not to the amend- 
ment alone, but to the entire bill. 
Griffin v. Augusta, ete., R. Co, 72 
Ga. 423. F 

14. Hawthorne v. Siegel, 88 Cal. 
159, 35 P1114, 22 AmSR 291. 

[a] After a special demurrer to 
declaration is sustained by the court 
as being bad for one cause alone and 
overruled as to others, and leave is 
granted to amend on the point or 


of the amended pleading thereafter 
subject to new demurrer is the 
oa ag part. Bean v. Ayers, 69 Me. 
15. Monsch v. Pellissier, 187 Cal. 
790, 204 P 224. 
16. East Chicago v. Interstate 
ee etc., Co., 183 Ind. 33, 107 NE 
4 


17. Com. v. Licking Valley Bldg. 
Assoc., 
KyL 730; Gibson v. Ray, 89 SW 
474, 28 KyL 444. 

18. White Oak Dist. Tp. v. Oska- 
loosa Dist. Tp., 44 Iowa 512. 

19. Farrington v. Hawkins, 24 
Ind. 253% 

20. State v. Meagher County 
Fourteenth Judicial Dist. Ct., 80 
Mont. 97, 257 P 1014. 

21. See supra §§ 543-546. 

22. Cal.—Blodgett v. Trumbull, 83 
Cal A. 65663257) Phi 919. 

Iowa.—Brenner v. Gundershiemer, 
14 Iowa 82. 

Ky.—Brown v. Slaton, 172 Ky. 787, 
189 SW 1130. 


Okl.—Tancred v. Brewer, 75 Okl. 
Dipl Sines 49.05 
Wash.—O’Shaughnessy v. Brooks, 


219 Pe 59k. 

23. Dent v. Los Angeles County 
SupersiCt) 1%) Cale, A." 6835095 Pacev2. 

Decision upon demurrer generally 
see supra § 556 

24. Dent v. Los Angeles County 
Super, Ct.) 7 Cal. -A.-683, 95) P6712. 

Final judgment on demurrer see su- 
pra §§ 572-580. 

25. Dent v. Los Angeles County 
Super wen, 7-Cal,*A., 6830 95r P67 2. 

26. Exposition Cotton Mills v. 
Western, etc., R. Co., 88 Ga. 441, 10 
SE 113. ‘ 

27. See statutory provisions. 


118 Ky. 791, 82 SW 435, 26° 


Cor 150: Mot AY 574, 131 °SiW 153% 
29. See statutory provisions. 
30. Brown v. Smith, 6 Miss. 387. 
31. Harrison v. Balfour, 13 Miss. 


32. Brenner v. Gundershiemer, 14 
Iowa 82, 83. 

“After the filing of the amended 
petition, however, the original was 
substantially out of the case, and 
the answer fell with it. It was to the 
new pleading, that which took the 
place of and was substituted for the 
original, that defendant was to re- 
spond; and if he failed to do so, his 
response to the original would not 
save his default.’’ Brenner v. Gun- 


dershiemer, supra. 
Grege; 570 ‘Calan. 


33. Goebel V. 
651,207" P91 Lowry. nimane6 
AbbPrNS 394, 37 HowPr 286 [aff 32 
N. Y. Super. 117 (aff 46 N. Y. 119)]. 
Compare Reynolds v. Roth, 61 Ark. 
317, 33 SW 105 (where it was held 
that it was error, on sustaining a de- 
murrer, for indefiniteness, to an 
amended answer alleging that the 
note sued on was not transferred to 
plaintiff by a person authorized to 
transfer it, to refuse defendant the 
right further to amend by setting 
out the facts showing that the trans- 
fer was unauthorized; but the answer 
in question contained a good defense, 
although without proper definiteness 
and detail, and the decision was based 
on the theory that a general demur- 
rer to such answer should be treated 
as _a motion to make more definite 
and certain). 

Successive amendments generally 
see supra § 603. 

34. Leitz v. Rayner, 37 Kan. 470, 
TIS esi, 
eh Clark vy. Laumann, 52 Ill. A. 
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eross complaint in the ease, distinet and complete in 
all its parts, and an answer thereto, do not fall with 


the complaint.*° 


[§ 773] 12. Operation and Effect of Amendment— 
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eral. 


L§§ 772-773 


An amendment which is complete in itself 
and does not refer to, or adopt, the prior plead- . 


ing,®? supersedes it and the original pleading ceases 


a. Superseding of Original Pleadings—(1) In Gen- 


36. 
P 1140. 

37. Adoption of prior pleading see 
infra text and note 45 et sea. 

38. ~ Si—Bedell v.. Baltimore; 
CtCwneCOmne 4) BM ed. 189s US. aN, 
Gentry, 119 Fed. 70, 55 CCA 658; 
key v. Newtown Min. Co., 56 Fed. 
62S Barnes: va lUinion Pac) RaiCo:, 
54° Med. 87, 4 CCA 199; Cramer’ v. 
Mack, 12 Fed. 803, 20 Blatchf. 479. 

Ark.—American Bonding Co._ v. 
Morris, 104 Ark. 276, 148 SW 519; 
Waters-Pierce Oil Co. v. Bridwell. 
103 Ark. 345, 147 SW 64, AnnCas1914B 


837. 

Cal.—Russell v. Ramm, 200 Cal. 
348, 254 P.532; Remsberg v. Hack- 
ney Mfzg) 'Co., 174 Cals 799, 164 .P 
792; Dibble v. Reliance L.. Ins. Co., 
170 Cal. 199, 149 P 171, AnnCas1917E 
34; Bray v. Lowery, 163 Cal. 256, 124 
P 1004; Groom v. Bangs, 153 Cal. 
456, 96 P 508; Ralphs v. Hensler, 114 
Cal. 196. 45 P 1062; Kuhland v. Sedg- 
wick,'17 Cal. 123; W. H. Marston 
Go, iv... Kochritz, 80, Cal. A. 352, 251 
P 959; Schlake v. MacConnell, 69 Cal. 
A. 207, 230 P 974; Ross v. Flynn, 46 
Calf A401. 139) =Pi293° Hoffman, Vv. 
Pacific: Coast Constr. Co., 37 Cal. A. 
125, 173° P 776: -Snyder v. Miller, 29 
Cali a.D06" al Diy. ane pe DVINEeT LN. 
Moran, 14 Cali A. 323).112) P68. 

Colo.—Handy Ditch Co. v. Greeley, 
ete., Irr. Co., 280 P 481. 

Conn.—Hames_v. Mayo, 93 Conn. 
479, 106 A 825; Greenthal v. Lincoln, 
67 ‘Conn. Boe Al 2668; AtwOOdi iV. 
Welton, 57 Conn. 514, 18 A_ 322. 

Fla.—Watkins v. Sims, 81 Fla. 730, 
88 S 764; Bacon v. Green, 36 Fla. 
3203, 18S. 870. 

Ga.—Alabama Midland R. Co. v. 
Guilford. 114 Ga. 627, 40 SE 794. 

Ida.—Colgrove v. Hayden Lake Irr. 
“Dist., 40: Ida. 489, 235 P 4384; Munic- 
ipal Securities Corp. v. Buhl Hig’h- 
way Dist., 35 Ida. 377, 208 PB 233; 
Ryan v. Old Veteran Min. Cos) 30ubda. 
637, 207 P 1076; Armstrong v. Hen- 
derson, 16 Ida. 566, 102.P 361° Peo. 
v. Hunt, 1 Ida. 433. 

Till. —wWallace v. Armstrong, 236 Ill. 
A. 457; Holt v. Moline, 196 Ill. A. 
235; Monahan v..St. Paul Coal Co., 
193 Ill. A. 308; Saginaw Second Nat. 
Bank v. Claney, 178 Til. A. 427. 

Ind.—Travelers’ Protective Assoc. 
v. Smith, 101 NE 817;. Whiting v. 
Doob, 152 Ind. 157, 52 NE 759; Weav- 
er v. Apple, 147 Ind. 304, 46 NE 642; 
Hedrick v. Whitehorn, 145 Ind. 642, 
43 NE 942; Aydelott v. Collings, 144 
Ind. 602, 43 NE 867; State v. Jack- 
son, 142 Ind. 259, 41 NE 534; 
er v. Pfeiffer, 108 Ind. 197, 
124; State v. Hay, 88 Ind. 274; 
Vv. Johnson, 65 Ind. 561; Westerman 
v. Foster, 57. Ind. 408; Wyble v. Mc- 
Pheters, 52 Ind. 393; ‘Debreuil v. Da- 
vis, 48 Ind. 396; Specht v. William- 
son, 46 Ind. 599: Byers v. Hickman, 
36 Ind. 359; Downs v. Downs, 17 
Ind. 95.5 Baltimore, CtCiie nee One. 
Ranier, 84 Ind. A. 542, 149 NE 361; 
Willis v. American El., etc., Co., 78 
Ind. A. 627, 136 NE 849: Jones v. 
Chatfield, etc., Co., 60 Ind. aN 265, 110 
NE 561; Johnson v. Citizens’ State 
Bank, 57 Ind. A. 348, 107 NE 35; 
Cincinnati, etc., R. Co. Vv. Wall, 48 
Ind. A. 605, 96 NE 389; Holland v. 
Hummell, 43 Ind. A. 358, 87 NE 662; 
Barnes v. Pelham, 18 Ind. A. 166, 
47 NE 648; Andrews v. Sellers, 11 
inde HAsO dee Bo ON Bie eh Os 

Iowa.—Hoegh v. Miller, 190 Iowa 
557, 180 NW 653; Williams v. Wil- 
liams, 115 Iowa 520, 88 NW 1057; 
Longley v. McVey, 109 Iowa 666, 81 
NW 150; Roane v. Hamilton, "101 
Jowa 250, 70 NW 181; Mowry v. 
Wareham, 101 Iowa 28, 69 NW 1128; 


Mott v. Mott, 82 Cal. 413, 22 


Lauman y. Des Moines County, 29 
Iowa 310; Bates v. Kemp, 12 lowa 
99; Bell v. Byerson, 11 Iowa 233, 77 
AmD 142; White v. Hampton, 9 Iowa 


181. 

Kan.—Staley v. Espenlaub, 127 
Kan. 627, 274 P 261; Reihl v. Likow- 
skiw ssvisanin S15, i6 seivs86sietockers: 
v. Borgman, 29 Kan. 109, 44 AmR 
625; Long v. Hubbard, 6 Kan. A. 578, 
50 P 968. 

Ky.—Barksdale v. Kentucky South- 
ern R. Co.,°199 Ky. 592, 251 SW 656; 
Fraize v. Walls, 180 Ky. 168, 202 SW 
310; Sanders v. Vance, 7 T. B. Mon. 
209, 18 AmD 167; Phillips v. Camp- 
bell, 86 SW 1112, 27 KyL 885; Gib- 
son v. Grimms, 9 Ky. Op. 477. 

La.—Olivier v. Majors, 133 La. 764, 


63 S 323; Blake v. His Creditors, 6 
Rob. 520: Wood v. French Novelty 
Co., "hk dha. Al (Orleans) -513. 


Md.—Aberdeen v. 
670, 51 A 614; 
son; 9 VGHT "U1: 

Mass.—Butland v. Hein, 231 Mass. 
242, 120 NE 590. 

Minn.—Bahr v. Union F. Ins. Co., 
167 Minn. 479, 209 NW 490; Blue 
Harth Valley Tel. Co. v. Com. Utili- 
ties Co., 140 Minn. 198, 167 NW 554; 
Hastay v. Bonness, 84 Minn. 120, 86 
NW 896; Hanscom v. Herrick, 21 
Minn. 9; Oleson v. Newell, 12 Minn. 
186; Becker v. Sandusky City Bank, 
1 Minn. 311. 

Mo.—Harbaugh v. Ford Roofing 
Products Co., 281 SW 686; Kansas 
City R. Co. v. MeCardle, 288 Mo. 354, 
232 SW 464; Ross v. Cleveland, etc., 
Mineral Land Co., 162 Mo. 317, 62 
SW 984; Bobb v. Bobb, 89 Mo. 411, 4 
SW 511; Kortzendorfer v. St. Louis, 
52 Mo. 204; Ticknor v. Voorhies, 46 
Ne: 110; Young v. Woolfolk, 33 Mo. 

Mont.—Morrison v. Concordia F. 
Ins. Co.. 72 Mont. 97, 231 P 905; Amer- 
ican Surety Co. v. Kartowitz, 54 
Mont. 92, 166 P 685; Raymond v. 
Thexton, 7 Mont. 299, 17 P 258. 

Nebr.—W oodworth vy. Thompson, 44 
Nebr. 311, 62 NW 450; Smith v. Wig- 
ton, 35 Nebr. 460, 53 NW 374. 

Nev. —McFadden v. Ellsworth Mill, 
Cte, ConssyiNeva 57. 

N. Y.—Penniman v. Fuller, etc., Co., 
£33 WN. ey Ye 974425. 9038 NG 318, 22 
NYCivProc 205; Keys v. Leopold, 213 
App. Div. 760, "210 NYS 406’ [rev on 
other grounds. 241 N. Y. 189, 149 NB 
828]; Millard _v. Delaware, etc., R. 
Cox, 204 App. Div. 80, 197 NYS TAT: 
Branower v. Waldes, 173 App. Div. 
676, 160 NYS 168; Block v. Nussbaum, 
163 App. Div. 463, 148 NYS 594; Ull- 
man v. Tanner, 137 App. Div. 808, 111 
NYS 844; Lewis v. Pollack, 85 ‘App. 
Div (5T75) 48 ou. N Yismaon Donovan. Vv. 
Main, 74 App. Div. 44, 77 NYS 229; 
John W. Simmons Co. v. Costello, 63 
App. Div. 428, 71 NYS 577; Berry v. 
Rowley, 11 App. Div. 396, 42 NYS 
368; New York Insulated Wire Co. 
Vv. Westinghouse Electric, etce., Co., 85 
Hun), 92160; Us2Z/9 NYS 11277 o" Colvin’ v. 
Shaw, 79 Hun 56, 29 NYS 644; Fry 
v.' Bennett, 16 N. Y.: Super. 200, 9 
AbbPr 45 [aff 28 N. Y. 324]; Kanouse 
ve Mardin: (See Ni mre SUDEP bo oe LS 
CodeRep 124 [rev on other grounds 
15 How. (U. S.) 198, 14 Li: ed. 660]; 
Kapp v. Barthan, 1 E. D. Smith 622; 
Maytham v. Parker, 81 Misc. 400, 142 
NYS 582; Keller v. Morton, 63 Misc. 
340, 117 NYS 200; Polmanteer vy. 
Badeau, 157 NYS 915; Houghtaling v. 
Lloyd, 15 NYS 424; Elizabethport 
Mfg. Co. v. Campbell, 13 AbbPr 86; 
Sands v. Calkins, 30 HowPr 1; Seneca 
County Bank vy. Garlinghouse, 4 
HowPr 174. 

N. C.—Zagier v. Zagier, 167 N. C. 


Bradford, 94 Md. 
Mitchell v. William- 


to be a part of the record,** being in effect aban- 


616, 83 SE 913. 

Oh.—Raymond v. Toledo, ete. R. 
GCo., 5957). Oh. JSithd 27156 48 Neel se 
Barnesville First Nat. Bank v. West- 
ern Union Tel. Co., 30 Oh. St. 555, 27 
AmR 485; Dunlap v. Robinson, 12 Oh. 
Sit. sos0s 

Okl.—Ottawa County Nat. Bank v. 


Bouldin; oI 7eVOkl, 10452465 toe 
Dawkins v. People’s Bank, etec., Co., 
117 Okl. 181, 245 PB 594; . Cushing 


Gasoline Co. v. Hutchins, 93 Okl. 13, 
219 P 408; Rogers v. Bass, etc., Co., 
47 Okl. 786, 150 P 706; Gaar v. Rog- 
ers, 46; Ok). 67,0148 FR AGL) Berras: 
Woolsey, 35 Okl. 545, 130 P 934; Lane 
v. Choctaw, etc., R. Co., 19 Okl. 324, 
91 P 883. 

Or.—Clevenger v. Smith, 126 Or. 
384, 270 P 501;. Mount v. Welsh, 118 
Or. 568, 247 P 815; Ewverding v. Geb- 
hardt Lumber Co., 86 Or. 239, 168 P 
304; Wells v. Applegate, 12 Or. 208, 
ChE NT70; 

Pa.—Delmont Gas Coal Co. v. Dia- 
mond ‘Alkali. Co." 275 “Past'535,) Li Sia 
710; Kay v. Fredrigal, 3 Pa. 221. 

Philippine—Reynes v. La Compa- 
ne Gen. de Tabacos, 21 Philippine 

6. 

Porto Rico.—Santiago v. Amangual, 
8 Porto Rico Fed. 111;° Romero v. 
Romero, 33 Porto Rico 105; Perez v. 
Arrieta, 29 Porto Rico 673. 

R. I.—lIlezyszyn v. Mostecki, 43 R. 
I. 523, 112 A 785; Neri v. Rhode Is- 
land Co., 42 R. I. 229, 107 A 84. 

S. D.—Hendersonr vy. Egan, 43 S. D. 
366, 179 NW 31; H.C. Behrens Lum- 
ber. Co. vi. cLager) 26 +S. 2 Da qi605 128 
NW 698, AnnCas1913A 1128. 

Tex.—Isbell Vv. Kenyon-Warner 
Dredging Co.,,113 Tex. 528, 261 SW. 
762; Chicago, ete., R. Co. v. Halsell, 
98 Tex. 244, 83 SW 15; Mitchell v. 
Sheppard, 13 Tex. 484; Schoonmaker 
v. Clardy, (Commn. A.) 244 SW 124; 
Miller v. Fram, (Civ. A.) 2 SW (2d) 


1008; Hinkley v. Brewer, (Civ. A.) 
274 SW 227; Henderson v. Scott Oil, 
ete:, Con= (Clive “A:) S258h"S We Losz- 


Lee v. Zundelowitz, (Civ. A.) 242 SW 


279; Johnson v. Mooney, (Civ. A.) 
241 SW 3:08;. Cox v. Cox, (Civ. A.) 
214 SW 627; Sanford v. Cobe, (Civ. 


A.) 172 SW 584; Hughes y. Four 
States L. Ins. Co., (Civ. A.) 164 SW 
898; Jones v. Smith, 49 Tex. Civ. A. 
637, 109 SW 1111; Keith v. Keith, 
39 Tex. Civ. A. 363, 87 SW 384; In- 
ternational, etc., R. Co. v. Boykin, 32 
Tex. Civ. A. 72, 74 SW 93; Gardiner 
v. Griffith, (Civ. A.) 56 SW 558; Wil- 
son v. Vick, (Civ. A.) 51 SW 45 [rev 
on other grounds 93 Tex. 88, 53 SW 
576]; Baxter v. New York, ete, R. 
Co., (Civ. A.) 22 SW 1002. 

Va.—Trotter v. Du Pont De Ne- 
mours, 124 Va. 680, 98 SE 621. 

Wash.—Seattle v. Puget Sound 
Tract., ete., Co., 103 Wash. 41, 174 
P 464; Sengfelder v. Hill, 16 Wash. 
855, 47 P 757, 58 AmSR 36; Ward v. 
Ward, 14 Wash. 640, 45 P 312. 

W. Va.—Roderick v. Baltimore, etc., 
Rw Cowe ow: OVian Ube 

Wis.—Yates v. French, 25 Wis. 661: 

[a] Intermediate amendments.—A 
first amended abandoned petition is 
no part of a second amended petition. 
Corpus: Christi’ St.) ete: oR Covi. 
Kjellberg, (Tex. Civ. A.) 201 SW 10382. 

{[b] Rule applied.—(1) After 
amended pleading filed, a demurrer 
purporting to be addressed to the 
original pleading will be considered 
addressed to the amended pleading. 
Whiting v. Doob, 152 Ind. 157, 52 NH 
759; Vincennes v. Spees, 35 Ind, A. 
389, 74 NE 277.. (2) A demurrer to 
the complaint does not apply to an 
amended complaint. Hfroymson v. 
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doned,*® or withdrawn,*° and becoming functus offi- 
e10,*1 with the result that the subsequent proceedings 
in the case are to be regarded as based upon the 
amended pleading,*? which will not be aided by any- 
thing in the prior pleading,‘* and any ruling of the 
court with relation to the sufficiency of the original 
pleading is not properly in the record.** On the other 
hand, an amended pleading does not supersede the 
original pleading where it is evident that it is not 
designed as a substitute therefor, nor intended to take 
its place,*® as where it refers to its allegations,*® or 
expressly reaffirms them,*’ or merely elaborates cer- 
tain of them,*® and in such eases the original plead- 
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gether.*® 


ing and the amendment are to be construed to- 


Smith, “29 “Ind A.7°454>° 638 NEY 328° 
(3) An amended demurrer supersedes 
the original demurrer, so that an or- 
der subsequently entered providing 
that the demurrer be sustained and 
time given to amend the complaint 
relates to the demurrer as amended. 
HMstudillo v. Security L. & T. Co., 149 
Cal. 556, 87 P19. (4) In determining 
the propriety of a judgment on the 
pleadings for plaintiff, where defend- 
ant has served a second amended an- 
Swer, cnly such answer must be con- 
Sidered, although plaintiff improper- 
ly read the original and amended an- 
swers. Kenneth v. Newgold, 183 App. 
Div.n652,. 170, NYS: 803. .G5) Hrror<in 
allowing an amendment to the an- 
swer, to which ruling exceptions 
pendente lite were filed by plaintiff, 
rendered further proceedings nuga- 
tory. Bunch vy. Macon, 33 Ga. A. 713, 
128 SE 684. 

[ce] A count of a declaration which 
is amended in a material respect is 
Subject to the rule. Wende v. Chi- 
eago City R. Co., 271 Ill. 437, 111 NE 
275, AnnCas1918A 222 [rev 192 Ill, A. 
164]; Maegerlein v. Chicago, 141 Ill. 
A. 414 [aff 237 Ill. 159, 86 NE 670]. 

Admissions in abandoned or super- 
te pleadings see Evidence §§ 380- 

39. U. S.—Bedell v. Baltimore, etc., 
R. Co., 245 Fed. 788. 

Iowa.—Schaffer v. Acklin, 205 Iowa 
567, 218 NW. 286. 

Ky.—Jennings v. Fain, 226 Ky. 290, 
10 SW (2d) 1101; Symmes v. Rose, 
113 SW 97; Cunningham v. Simpson, 
6 Ky. Op. 484. 

Miss.—Mclain Bank v. Pascagoula 
Nat. Bank, 150 Miss. 738, 117 S 124. 

Mo.—Arkla J.umber, etc., Co. v. 
Henry Quellmalz Lumber, etc., Co., 


252 SW 961; Burton v. Phillips, (A.) 
7 SW (2d) 712; State v. Hiller, (A.) 
295 SW 132; Westinghouse Plectric, 


etc., Co. v. Tweedle, 210 Mo. A. 510, 
240 SW 863; Sutermeister v. Suter- 
meister, (A.) 209 SW 955; W. T. Raw- 
leigh Medical Co. v. Abernathy, (A.) 
196 SW 1042; Amerland v. Amerland, 
188 Mo. A. 50,.178 SW 104; Korach 
v. Loeffel, 168 Mo. A. 414, 151 SW 
790; McGee v. McGee, 161 Mo. A. 40, 
143 SW 77. 

Okl.—Scott v. Price, 123 Okl. 172, 
247 P 103; Lausten v. Lausten, 55 
OK ols) 154-1182: 

Tex.—Honaker v. Jones, (Civ. A.) 
115 SW 649 [aff and reformed 103 
Tex. 239, 122-SW 529, 126 SW 4]. 

W. Va.—Shafer v. Security Trust 
Co., 84 W. Va. 618, 97 SE 290. 

Que.—Lachance v. Desbiens, 23 Que. 
Super. £24. 

40. Atherton v. Clearview Coal Co., 
267 «Pa. 425,0110: A 298; Love. v. Vir- 
ginian Power Co., 86 W. Va. 393, 103 
SE 352; Kinder v. Boomer Coal, etce., 
Co., 82 W. Va. 32, 95 SE 580. 

41. Montana Nat. Bank v. Bing- 
ham, 83 Mont. 21, 269 P 162; Gravelin 
v. Porier, 77 Mont. 260, 250 P 823; 
Hansen v. Goodrich, 56 Mont. 140, 181 
P 7389; Ben Kress Nursery Co. v. 
Oregon Nursery Co., 45 Mont. 494, 124 
5 ‘ 

42. Ida—Ryan v. Old Veteran 
Din. «Ooiwccorida, 637,207 P 10m, 

Kan.—Staley v. Espenlaub, 275 P 


1095. 

Ky.—Symmes v. Rose, 113 SW 97. 

Mo.—Berry v. Peacock Coal, etce., 
Co., (A.) 253 SW 456. 

N. D.—Grand Forks First M. E. 
Church v. Fadden, 8 N. D. 162, 77 
NW 615. 

Wash.—Johnson v. Alexander, 87 
Wash. 570, 151 P 1121. 

fa] Rule applied.—(1) Where an 
amended pleading supersedes an old 
pleading, the party, by announcing 
that he intends to go to trial upon the 
original and amended pleading, can- 
not control the power of the court 
to determine upon what issues the 
ease stands for trial. Grand Forks 
First M. E. Church vy. Fadden, 8 N. D. 
162, 77 NW 615. (2) Although an 
original answer admits that a con- 
tract has been rescinded, an amended 
answer which denies each and every 
other allegation of the complaint not 
otherwise denied or admitted denies 
an allegation of rescission which has 
not been expressly admitted in the 
amended answer. Johnson v. Alex- 
ander, 87 Wash. 570, 151 P 1121. 

43. Cal.—Schlake v. MacConnell, 
69 Cal. A. 207, 230 P 974. 

Ill.—McAleeman v. Hast St. Louis 
Light, ete., Co., 188 Ill: A. 291. 

Minn.—Bahr v. Union F. Ins. Co., 
167 Minn. 479, 209 NW 490. 

Mo.—Arkla Lumber, etc., Co. v. 
Henry Quellmalz Lumber, etc., Co., 
252 SW 961; Amerland v. Amerland, 
188 Mo. A. 50, 173 SW 104; Hubbar 
v. Quisenberry, 32 Mo. A. 459. Y 

Or.—Greenberg v. German Ameri- 
ean Ins.*Co., +83 Or.- 662) 160) P 536, 
163 P 820. 

R. I.—Neri v. Rhode Island Co., 42 
R. I. 229, 107 ‘A 84. 

Tex.—Southern Pine Lumber Co. v. 
Nemer, (Civ. A.) 17 SW (2d) 852; 
Roberts v. Nowlin, (Civ. A.) 9 SW 
(2a) 69; Corpus Christi St., etc., R. 
Cor-v. Kjellberg, (Civ. A.) 201 SW 
1032; American Indemnity Co. y. Bur- 
rows Hardware Co., (Civ. A.) 191 SW 
574; Aransas Pass. v. Usher, (Civ. 
A.) 191 SW 157; Smith v. Tipps, (Civ. 
Awe LiL iS We 81.6: 

44. Western Union Tel. Co. v. Bur- 
ris, 190 Ind. 654, 131 NE 521; Humph- 
rey v. City Nat. Bank, 190 Ind. 293, 
130 NE 2738; Travelers’ Protective 
Assoc. v. Smith, (Ind.) 101 NE 817; 
Hershberger v. Kerr, 159 Ind. 367, 65 


NE 4; Travelers’ Ins. Co. v. Martin, 
131 Ind. 155, 30 NE 1071; Hunter v. 
Pfeiffer, 108 Ind. 197, 9 NE 124; 


Berghoff v. McDonald, 87 Ind. 549; 
Trisler v. Trisler,'54 Ind. 172; Kirk- 
patrick v. Holman, 25 Ind. 293; Stew- 
art vee night. ete, Co, (nd... AL) th 
NE 182; Tague v. Owens, 11. Ind. A. 
200, 88 NE 541; Union Pac. R. Co. v. 
Histes,- 37) Kan. .229=1b<P 1572 -Orton 
v. Scofield, 61 Wis. 382, 21 NW 261. 

Harmless error in rulings on de- 
murrers see Appeal and Hrror §§ 
2905-2912. 

Waiver of right to appeal see Ap- 
peal and Error § 538. 

45. U. S— National Sav., etc., Co. 
v. Ryan, 262, Fed. 613. 

Iowa.—State v. Finn, 45 Iowa 148. 

Ky.—Chesapeake, ete, R. Co. v. 
Cooper, 168 Ky. 1387, 181 SW _ 938; 
Brashears v. Letcher County Ct., 61 


Inconsistent averments. 
inal pleading will not falsify inconsistent statements 
in an amended pleading, unless there are other cir- 
cumstances to show that the statements of the former 
pleading which have been amended were not the re- 
sult of mistake,®° since the prima facie effect of an 
amendment is an acknowledgment of the pleader that 
he has been mistaken, and not that he has willfully 
or knowingly made a false statement in the pleading 
so amended;*! and it has been held that allegations 
inconsistent with those stated in the original pleading 
in effect abandon or cancel them,*? and that, although 
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A reference to the orig- 


SW 285, 22 KyL 1763; Nagle v. Reut- 
linger, 40 SW 677, 19 KyL 303. 
Md.—Abbott v. Bowers, 98 Md. 525, 


57 A 538. 
Tits oe sags v. Helm, 52 Miss. 

Mo.—Hallen v. Smith, 305 Mo. 157, 
264 SW 665; Orr v. Russell, (A.) 231 
SW 275. 

Mont.—A.. M. Holter Hardware Co. 
us Ontario Min. Co., 24 Mont. 184, 61 

3. : 

N. C.—Threadgill v. Anson County, 
LIG IN. C.. 616,121) S425) 

Pa.—Roberts Electric Supply Co. v. 
Kidder, 89 Pa. Super. 323. 

Wis.—Lange v. Hook,.51 Wis. 132, 
7 NW 8389. 

[a] Where an amendment is made 
by interlineation during the trial, the 
pleading as it stood at the commence- 
ment of the trial up to the time of 
amendment, the fact of the amend- 
‘ment, and the pleading as amended 
are all part of the record. Raapke, 
etc., Co. v. Schmoller, etc., Piano Co., 
82 Nebr. 716, 118 NW 652. 

[b] Ad damnum omitted.—A new 
declaration, filed in the county court, 
under the rules of the court, has ref- 
erence to the original declaration in 
the writ, and need not conclude with 
an ad damnum. Parlin v. Bundy, 18 
WiberS2e 

46. State v. Finn, 45 Iowa 148. 

47. Smith v. McKitterick, 51 Iowa 
548, 2 NW 390; Interstate Coal Co. 
v. Love, 153 Ky. 3238, 155 SW 746. 

48. Black Mountain Corp. v. Webb, 
228 Ky. 281, 14 SW (2d) 1063. © 

49. Cal.—Wadleigh v. Phelps, 149 
Cal. 627, 87 P 93. 

Ga.—Stone v. Nix, 101 Ga. 290, 28 
SE 840; Daniel v. Browder-Manget 
Co., 18 Ga. A. 392, 79 SE 237. 

Ky.—Taylor v. Federal Surety Co., 
225 Ky. 335, 8 SW (2d) 409. 

Minn.—James E. Carlson, Ine. v. 
Babler, 144 Minn. 125, 174 NW 824. 

_Tex.—Krueger v. Klinger, 10 Tex. 
eS 576, 30 SW 1087. 

yo.—Turner v. Hamilton, 13 Wyo. 
408, 80 P 664. x 
_ [a] Evidentiary matter.—An orig- 
inal complaint which states a cause 
of action is not rendered bad by an 
amendment which merely adds evi- 
dential matter to the original. New- 
land v. Frost, 83 Colo. 207, 263 P 715. 

[b] An amendment withdrawing 
an element of damages, but not 
changing the amount prayed for, does 
not affect the amount demanded. 
Southwestern States Portland Ce- 
ment Co. v. Young, (Tex. Civ. A.) 140 
SW 378; Dee v. San Pedro, ete., R. 
Co., 50 Utah 167, 167 P 246. 

[c] A trial amendment in Texas 
does not operate as an abandonment 
of the former pleadings. Corsicana 
v. King, (Tex. Civ. A.) 3 SW (2d) 857; 
Holman v. Cusenbary, (Tex. Civ: A.) 
268 SW 1064; Bushong vy. Alderson, 
(Tex. Civ. A.) 148 SW 200. 

50. Elizabethport Mfg. Co. 
Campbell, 13 AbbPr (N. Y.) 86. 

51. Watkins v. Sims, 81 Fla. 730, 
88 S$ 764; Elizabethport Mfg. Co. v. 
Campbell, 13 AbbPr (N. Y.) 86. 

52. Liverpool, ete., Ins. Co. v. El- 
lington, 94 Ga. 785, 21 SE 1006. 
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the original pleading admits an alleged fact, if an 
amended pleading is subsequently filed omitting such 
admission, 1t will be considered that the fact in ques- 
tion is denied.°* 

A reply has been held not to be withdrawn by 
plaintiff’s subsequent amendment of his petition.*4 

[§ 774] (2) Adding or Withdrawing Counts. 
Where the declaration is in several counts, an amend- 
ment filed as a substitute for certain of such counts 
does not affect the others.°° An amendment by the 
filing of an additional count does not amount to a 
withdrawal of the original pleading,®® and this is 
true, although the counts are inconsistent.°* So the 
fact that a second count is added at the beginning of 
the trial does not narrow plaintiff’s rights under it.°8 
Where a count is struck out of a pleading by way of 
amendment, it should be regarded as never having 
been introduced.®® 

[§ 775] (3) Statutory Provisions. Under a stat- 
ute providing that, where a paper containing matter 
of supplement or amendment is filed, it will consti- 
tute with the original but one pleading unless it is 
stated to be a substitute for the former pleading,°° 
a pleading which is filed as an amendment to a former 
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pleading will not be construed as a substitute there- 
for, but both will constitute one pleading and be 
construed together.*+ Where the statute permits e1- 
ther a copy of the amendment or of the pleading as 
amended to be filed,®? if only a copy of the amend- 
ment is filed the original pleading is not superseded 
except in so far as it is changed by the amendment.®* 

[§ 776] (4) Purposes for Which Original Plead- 
ing May Be Considered. Although the cireumstances 
may be such that the amendment is otherwise re- 
garded as superseding the original pleading,** it may 
nevertheless be considered by the trial court for par- 
ticular purposes,®> as for example, to determine 
whether the original cause of action has been aban- 
doned,°®° or to show when the action was begun,®’ and 
notwithstanding the original petition is to be re- 
garded as abandoned, it is nevertheless the founda- 
tion upon which the amended petition rests.°§ 

[§ 777] b. Relation Back and Beginning of New 
Action.°® Amendments which do not introduce a 
new cause of action or defense are ordinarily held to 
relate back to the time of filing the original plead- 
ing*® or commencement of the action,‘! unless they 
present matter arising subsequent thereto; and no 


pleadings upon their face disclose a 
contrary purpose, an amended original 


53. Alabama Midland R. Co. v.| 608, 80S 682. 
Guilford, 114 Ga. 627, 40 SE 794; Cal.—White v. Soto, 82 Cal. 654, 
Houghtaling v. Lloyd, 15 NYS 424; | 23 P 210; Haston v. O’Reilly, 63 Cal. 
Baxter v. New York, etc., R. Co., (Tex. 305; Barber v. Reynolds, 33 Cal. 497; 


Civ. JA!) 22° Sw 1002: 

54. Hicks v. Stewart, 53 Tex. Civ: 
A. 401, 118 SW 206. 
Kellogg v. Kimball, 122 Mass. 


Merker vy. Belleville Distillery 
122: 71h. ‘A. -326;. Baltimore City 
v. Maryland Pavement Co., 130 Md. 
454, 100 A'770; Green v. Hoppe, (Tex. 
Civ. A.) 5175 SW: 1117. 

57. Graver v. Nimick, 190 Ill. 471, 
60 NE 810. 

58. Katzeff v. Goldman, 248 Mass. 
365, 142 NE 924. 

59. Prescott v. Pufts, 4 Mass. 146. 


60. See statutory provisions. 
61. Glassman v. Chicago, etc, R. 
G@o., 166 Iowa 254, 147 NW __ 1757; 


Cooley v. Brown, 35 Iowa 475; Pharo 
v. Johnson, 15 Iowa 560. 

62. See statutory provisions. 

63. Mulcahy v. Duggan, 67 Mont. 
9, 214 P1106; A. M. Holter Hardware 


Co. my Ontario Min. Co., 24 Mont. 184, 


hk de 
Jie supra § 773. 

65. Redington v. Cornwell, 90 Cal. 
49, 27 P 40; Romero v. Romero, 33 
Porto, Rico... 105: McCammon vy. 
Teague, (Tex. Civ. A.) 247 SW 915. 
See Fitzgerald v. O’Flaherty, 1 Molloy 


347. 

Redington v. Cornwell, 90 Cal. 
49, 27 P 40; Sehnert v. Schipper, 168 
Ill. A. 245; Romero v. Romero, 33 
Porto Rico 105. 

67. Redington v. Cornwell, 
49, 27 P 40; Romero vy. Romero, 33 
Porto Rico 105. 

(Mo. A.) 264 


68. O’Neil v. O’Neil, 
W 61. 

69. Statute of limitations as ar- 
rested by original pleading aes Limi- 
tations of Actions §§ 507-51 

70. U. S.—U. S. v. MoCord, 230) 1U. 
S. 157, 34 SCt 550, 58 L. ed. 893; In- 
terstate Refineries v. Barry; TF. (2a) 
548; Carter-Crume Co. v. Peurrung, 
99 Fed. 888, 40 CCA 150 [aff 86 Fed. 
439, 30 CCA 174]; Baltimore, etc., R. 
COs: McLaughlin, 73 Fed. 519, 19 
CCAN Do; Carnegie Ve Hulbert, 70 
Hed.) 209; 16 » CCA» 498: Bowden vy, 
Burnham, 59 Fed. 752, 8 CCA 248, 

Ala.—Birmingham ne GUC. sm CO Rms 
Kyser, 203 Ala. 121, 82S 151; ‘Rudolph 
v. Holmes, 201 Ala. 461, 78 S 839; 
Neill v. Central Nat. Bank, 201 Ala. 
297, 78 S\738; Lisenby v. Capps, 200 
Ala. 20, 75 S 332; Birmingham First 
Nat. Bank Vv. Minge, 186 Ala. 405, 64 
S 957; Hayes v. Sanders, 16 Ala. A. 


90 Cal. | 


Jones v. Frost, 28 Cal. 245; Johnson 
v. Cordes, 33 Cal. A. 619, 165 P 1040. 

D. C.—Neubeck v. Lynch, 37 App. 
576, 37 LRANS 813. 

Fla.—State v. Jacksonville, etc., R. 
Co:, 15 Ela, 207: 

Ga.—Southern R. Co. v. Horine, 121 
Ga. 386, 49 SE 285. 

Til. —Blanchard v v. Lake Shore, etce., 
no Co., 126 Ill. 416, 18 NE 799, 9 AmSR 

Ind.—Chicago, Cte Ra COnmVerbIlis: 
118 Ind. 221, 20 NE 775; Fleenor v. 
Taggart, 116i ind! 189; 138) NE 606; 
Monticello School Town v. Grant, 104 
India 16 Sai NGy ee 02s sikcinikhanny ov. 
Moore, 30 Ind. A. 549, 65 NE 1042. 

Iowa.—Lammars v. Chicago Great 
Western “RR, 2 Cor, -1s lowar 22088 wi5 
NW 311; Chariton Nat. Bank v. 
Whicher, 163 Iowa 571, 145 NW 299. 

Kan.—Long v. Hubbard, 6 Kan. A. 
878, 50 P 968. 

Ky.—Columbus v. Columbus Bank, 
122 SW 835. 

i eee v. Massicot, 3 Mart. 

Mo.—Norton v. Reed, 281 Mo. 482, 
221 SW 6; Philip Gruner, etc., Lum- 
ber Co. v. Hartshorn-Barber Realty, 
etc., Co., 171 Mo. A. 614, 154 SW 846. 

N. H.—George W. Blanchard, etc., 
Co. v. American Realty Co., 79 N. EL. 
295, 108 A 291; Gagnon vy. Connor, 64 
N.. H.. 276, 9 A 631. 

N. J.—General Inv. Co. v. American 
FLIde; Cle. uCOln ote Nevis, EIQ ova a, 1277 
A hee 

Y.—Meeks v. Meeks, 87 App. 
Div, 99, 84 NYS 67; Merz v. Interior 
Conduit, ete., Co:, 20 Misc, 3878, 46 
NYS 243. 

Pa.—Nevin v. Catanach, 264 Pa. 
523, 107 A 856. 

Philippine-—Reynes v. La Com- 
ania Gen. de Tabacos, 21 Philippine 

Tex.—Turner v. Brown, 7 Tex. 489; 
Irvin v./ Irvin, (Civ. A.)-7 SW (2a) 
1103; Miller v. Fram, (Civ. A.) 2 SW 
(2d) 1008; Logan v. Ludwick, (Civ. 
A.) 283 SW 548; City Nat. Bank v. 
Folsom, (Civ. A.) 247 SW 591; Vitko- 
vitch v. Kleinecke, 33 Tex. Civ. <A. 
20, 75 SW 644; Longino v. Ward, 1 
Tex: MA Cive Cases. bp cil: 

Vt.—Dana v. McClure, 39 Vt. 197. 

Can.—Cluxton Vv. Dickson, 12 
CanLJNS 310. 

Que.—Huard v. Landrieux, 33 Que. 
Super. 391 

“The general rule is that unless the 


petition will be regarded and treated 
as only a continuation of the same 
suit, and upon the same cause of ac- 
tion described in the original plead- 
ings.’”’ Mann vy. Mitchell, (Tex. Civ. 
A.) 241 SW 715, 717. 

[a] Rule applied.—(1) A new de- 
mand, after filing an amended peti- 
tion, is not necessary, where demand 
was made before action, and the al- 
legations in the amended petition do 
not create a new cause of action. Co- 
lumbus v. Columbus Bank, (Ky.) 122 
SW 835. (2) Where an amendment to 
the complaint is allowed, plaintiff’s 
demand is as it would have been had 
the original and amended complaint 
been filed at the same time. Ameri- 
can Brewing Co. v. Williams, 5 La. 
A. (Orleans) 274. (3) An amendment 
setting up a jurisdictional averment 
as to the fact of residence of defend- 
ant will-be deemed to refer to his 
residence at the time of the com- 
mencement of the action. John W. 
Simmons Co. v. Costello, 63 App. Div. 
428, 71 NYS 577. (4) When a com- 
plaint is amended, it stands as though 
it had originally read as amended. 
Bowden v. Burnham, 59 Fed. 752, 8 
CCA 248. 

[b] Matter proper for reply.—An 
amended petition setting up such 
matter as could very properly have 
been included in a reply related back 
to the institution of the suit and to 
the original petition. State v. Tay- 
lor, (Mo. A.) 206 SW 247. 

What constitutes introduction of 
new cause of action or defense on 
amendment: 

Of complaint see supra §§ 671- 684. 
Of plew or answer see supra §§ 717, 


Bo centore to proof see supra §§ 652, 


71. U. S.—Charles Nelson Co. v. 
U. S., 11 F. (2d) 906; Underwood Con- 
tracting Corp. v. Davies, 287 Fed. 776; 
Illinois Surety Co. v. Uw Ss 215 Fed. 
334, 1381 CCA 476 [mod on other 
grounds 240 U. S. 214, 86 SCt 3215760 
L. ed. 609]; Crotty v. Chicago Great 
Western R. Co., 169 Fed. 593, 95 CCA 
91; Campbell Vv. Johnson, AGT Fed. 
102, 92 CCA 554. 


Ala. —Birmingham R., ete, Co. v. 
Jung, 161 Ala. 461, 49 Ss 434, 18 
AnnCas 557; Ceritral of Georgia R. 


CO. Ws Sturgis, 159 Ala.\222, 48 S 810; 
Alabama Cons. Coal, ete., Co. v. Heald, 
154 Ala. 580, 45 $ 686; Louisville, 
ete... Rie Covey, Woods; 105 Ala. 561, 
17 S 41; Tennessee Coal, ete., Co. v. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 777-7179] 


matter how many amendments may be filed, the nec- 
essary legal intendment is that the action was orig- 
inally brought for the cause ultimately declared on. 72 
On the other hand, an amendment will not ordinarily 
relate back to the filing of the original pleading if the 
proof necessary to support the pleading as amended 
is different from the proof necessary to support 
the same pleading before the amendment;7? and if 
the amendment introduces a new. cause of action, set- 
ting up some claim or title not previously asserted, it 
does not relate back to the filing of the original plead- 
ing, but is subject to all the defenses that may be 
made to a new suit instituted at the time the amend- 
ment is filed, and the amendment is in legal effect a 
dismissal of the former suit and the commencement 
of a new one.** Where an amended complaint is 
filed in an action as a part of the procedure therein 
and as a continuance of it, it cannot be regarded as 
the commencement of a new action, although it is 
filed without leave.7® or because some additional re- 
lef not sought in the original complaint is asked ;** 
but where an amended petition is the only one upon 
which service of process was had, it may be regarded 
as the original foundation of the action.‘7 The 
fact that an original petition is insufficient to confer 
jurisdiction does not deprive the court of jurisdic- 
tion to proceed upon an amended petition which is 
sufficient.78 


PLEADING 


[49 C.J.] 561 

[§ 778] c. Cure or Waiver of Error. Where an 
amended petition is to be regarded as substituted for 
the original pleading,’® plaintiff, by asking and ob- 
taining leave to file it, will be held to have waived any 
irregularity or error there may have been in the 
proceedings prior to the filing thereof ;*° so, where a 
party submits to a ruling upon the pleadings by filing 
an amendment to meet an objection raised, he 
waives his right to complain that the amendment was 
not necessary.*t An amendment properly made*? 
and sutficient for the purpose will have the effect of 


« . . . . . . 
correcting a defect or omission in the original plead- 


ing;*? but if the amendments fail to cure a fatal 
defect in the original petition they will fall with it.8+ 
Notwithstanding the court may have failed to require 
a defect or irregularity in pleadings to be corrected, 
a subsequent amendment curing such defect or ir- 
regularity may have the effect of curing any error 
in such failure.*® 

[§ 779] d. Effect upon Pending Demurrer, Plea in 
Abatement, or Motion. Where a defect in a pleading 
is corrected pending decision upon a demurrer di- 
rected toward such defect, the demurrer may prop- 
erly be overruled,*® the amendment operating as a 
submission to the demurrer,®* which becomes inef- 
fective.** So, where an amendment of a complaint 
is filed after defendant’s demurrer, defendant must 
plead to the amended complaint either by demurrer 


Barker, 6 Ala. A. 413, 60 S 486. 

Cal.—Dillon y.. Dillon, 45 Cal. A. 
TOI elie Paaiee ELoitman, vee eacitie 
Coast Constr. Co., 37 Cal. A. 125, 173 
1 Bs 8 

Conn.—Onofrio v. Cirusuolo, 147 
A 36; World F. & M. Ins. Co. v. Al- 
liance Sandblasting Co., 105 Conn. 
640, 1386 A 681. 

D. C.—Neubuck v. Lynch, 37 App. 
576, 37 LRANS 813. 

Ga.—Stanford v. Aitna Ins. Co., 
32, Ga, As 9, 123.SEH 621. 

Ind.—Wilson v. Tevis, 184 Ind. 712, 
111 NE 181; Straus -v. Yeager, 48 
Ind. A. 448, 93 NE 877. 

Md.—Bethlehem Steel Co. v. Variety 
tron, ete, Co: 139 Md. 313, 115, A. 59; 
31 ALR O21. 

Mo.—O’Neil v. O’Neil, (A.) 264 SW 
61; State v. Taylor, (A.) 206 SW 247; 


Smith v. St. Louis Transit Co., 133 

Mo. A. 202, 1138 SW 216. 
Mont.—Claussen v. Chapin, 69 

Mont. 205, 221. P 1073; American 


Surety Co. v. Kartowitz, 54 Mont, 92, 
166 P 685. ; 
Tex.—Elmo y. James, (Civ. A.) 282 


SW 835. 

Que.—Gauthier v. Lowe, 52 Que 
Super. 276. 

[a] Rule applied.— Where an 
amendment is properly allowed, join- 


ing a count in tort with a count in 
contract with an averment that both 
counts are for one and the same 
cause of action, where it is doubtful 
whether a cause of action is in tort 
or contract, the amendment of the 
writ is in effect the same as if the 
action had been begun as an action 
of contract or tort. Holmes v. Car- 
raher, 251 Mass. 536, 146 NE 900. 

72. Cooke v. Cooke, 43 Md. 522. 

73. U. S.—Union Pac, R. Co. v. 
Wyler, 158 U. S. 285, 15 SCt 877, 39 
L. ed. 983; Walker v. Iowa Cent. 
Co., 241 Fed. 395; Smith v. Atlantic 
Coast Line R. Co., 210 Fed. 761, 127 
COA FSI nu Millerian, Mebntine, 1%. ab. 
Cas. No. 9,582, 1 McLean 85 [aff 6 
Pet. 61, 8 L. ed. 320]. 

Ala. —_Alabama Cons. Coal, ace Co. 
v. Heald, 154 Ala. 580, 45 S S 686. 

Til. —Klugman Vv. Sanitary Laundry 
Co, 14i Th Aj 422; Gilbert _v.. Ameri- 
can Trust, ete., Bank, 118 Ill. A. 678. 

Ind.—Fleenor v. Tageart, 12:6. Inds 
189, 18 NE 606; Monticello School 
Town v. Grant, 104 Ind. 168, 1 NE 
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302; Lagow v. Neilson, 10 Ind. 183; 
Pitzele v. Reuping, 32 Ind. A. 237, 68 
NE 603. ‘ 
Iowa.—Lammars v. Chicago Great 
Western R. Co., 187 Iowa 1277, 175 
NW) Ssiisis (Chariton Nat... Bank sav. 
Whicher, 163 Iowa 571, 145 NW 299. 
Kan.—Burger v. Anthony First Nat. 
Bank, 124 Kan. 23, 257 P 979. 
ge nee v. Graham, 3 Ky. Op. 
Mo.—Arpe v. Mesker Bros. 
Co., 19 SW (2d) 668. 
Tex.—Isbell v. Kenyon-Warner 
Dredging Co., 113 Tex. 528, 261 SW 
762; Littlefield v. Fry, 39 Tex. 299; 
Governor v. Burnett, 27 Tex. 32; Wil- 
liams v. Randon, 10 Tex. 74; Hender- 
son v. Kissam, 8 Tex. 46; Ft. Worth, 
etc., R. Co. v. Bird, (Civ. A.) 196 SW 
597 [rev on other grounds 109 Tex. 
323, 207 SW 518]; Longino v. Ward, 
1 ‘Tex. A.Civ.-Cas. § 521. 
Vt.—Dana v. McClure, 39 Vt. 197. 
Ont.—Hogaboom vy. MacCulloch, 17 
Onitzede ta oie 
74. Wortham vy. Boyd, 66 Tex. 401, 
1 Sw 1095" Clutter v.. Rose, (Tex. 
Civ. A.) 259 SW 1098- f[rev-on other 
grounds (Commn. A.) 271 SW 890]. 


Iron 


75... Brelle—— v. Green Mountain 
Lamber Co., 149 Wash: 25850270) -P 
76. Brelle v. Green Mountain Lum- 


ber Co., supra. 

77. Riffe v. Wabash R. Co., 200 Mo. 
A. 397, 207 SW 78. 

78. Moore v. Sacramento County 
Supers Ct.. 22 CaljA. Wh6é, 133. 990: 
See Nevin v. Catanach, 264 Pa. 523, 
107 A 856 (where a bill in equity for 
partition in common pleas of Phila- 
delphia County, having jurisdiction 
under Act July 7, 1885 (P. L. p 257), 
did not aver that ‘the larger part 
of the estate in value’ was located 
within that county, as required by 
WetemMebne 20. uses (Pam ps 89). san 
amendment containing such averment 
did: not change the cause of action or 
prejudice defendant, as, when made, 
it became part of the bill). 

Amendment conferring jurisdiction 
see Federal Courts § 94. 

79. See supra § 773. 

80. Garanfio v. Cooley, 33 Kan. 137, 
5 P 766; Long v. Hubbard, 6 Kan. A. 
878, 50 P 968. 

Cure of error in sustaining demur- 
rer see Appeal and Error § 2908. 


81. Salmon vy. Rogers, (Ga. A.) 149 
SE 52; Clark v. Long, 25 Ga. A. 807, 
105 SE 654; Hackler v. Miller, 79 
Nebr. 209, 114 NW 274. 

82. Particular amendments’ see 
Supra §§ 628-726. 

83. Gilman v. Nevada County 


Super. Ct., 86 Cal. A..259, 260 P 922; 
Hughes v. Nash, 13 Ky. Op. 341; Sea- 
board Air Line R. Co. v. Main, 132 
N. C. 445, 43 SE 930; Ellerd v. Burk- 
halter, (Tex. Civ. A.) 269 SW 197. 

84 Mansfield Borough School Dist. 
v. Mansfield High School Assoc., 9 
Rar Dists & Con 113; 

85.) Walsh v. McKeen, 75 Cal. 519, 
17 P 673; Souders v. Carolina Port- 
land Cement Co., 3 Ga. A. 99, 59 SE 
467; Johnson vy. Featherstone, 141 
Kyat 9350 183 Swe 53. 

[a] For example, an error in re- 
fusing to strike out inconsistent mat- 
ter in the reply may be cured by an 
amendment to the complaint after 
verdict. Evarts v. Smucker, 19 Nebr. 
41, 26 NW 596. 

Cure of error in overruling demur- 
rer see Appeal and Error § 2911. 

86. Ward v. Parks, 166 Ga. 149, 142 
SE 690; Jones v. Tanner, 26 Ga. A. 
aap 105 SE 705; Atlantic Coast Line 

Co. v. Blalock, 8 Ga. A. 44, 68 SE 
Tiss Colgrove v. Hayden Lake Irr. 
Dist., 40 Ida. 489, 235 P 434; Travel- 
ers’ Protective Assoc. v. Smith, (ind.) 
TOt NSF: Shipp We Bordelon, 152 


IE YS IAs SEE S$ 39 
87. Ark. S heGall v. North Pine 
125 Ark. 553, 188 


Sue rey Cor, 
SW 1178. 

Cal. Piece en v. Merkh, 20 Cal. 
INS SN NOME) 271), 
poe _—-Benson v. Looney, 160 Ill. A. 

Iowa.—White Oak Dist. Tp. v. 
Oskaloosa Dist. Tp., 44 Iowa 512. 

Mont.—Hansen v. Goodrich, 56 
Mont. 140, 181 P 739. 

R. I—Neri v. Rhode Island Co., 42 
R. I. 229, 107 A 84 

88. Hames ve Mayo, 93 Conn. 479, 
106 A 825; Butland vy. Hein, 231 Mass. 


242, 120° NEL. 590; O’Connor — v. 
Christopher, 90 Mise. UT; 152. NYS 
955; Henderson v. Egan, 43S, D. 366, 


179 NW 81. 

[a] Rule applied.—Entry of judg- 
ment against the pleader for failing 
to join in the demurrer is error. Sut- 
terly v. Fleshman, 48 Pa. Super. 619. 
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or answer.®® After plea in abatement, leave obtained 
to amend confesses the plea and disposes of it.9°° A 
notice of motion addressed to the pleadings is super- 
seded by an amendment,?! and after an amendment 
is allowed it is too late to move to dismiss the plead- 
ing for any defect which the amendments cured.°? 
An amendment of course may defeat a motion to 
make more definite and certain,®* or to strike,®* or 
for judgment on the pleadings.®® The service in good 
faith of an amended pleading, after notice of motion 
for a bill of particulars, deprives the motion of the 
basis on which it rests.°° But the service of an 
amended pleading will not be permitted to defeat a 
motion for a bill of particulars, where such pleading 
throws little or no hght on the particulars demanded, 
and is evidently made only to defeat the motion.®* 

[§ 780] e. Conforming Pleadings to Proof. An 
amendment properly allowed, conforming the plead- 
ing to the proof, effectually disposes of the question 
of a variance,®* and may cure any error in the ad- 
mission of evidence not in conformity with the is- 
sues.°® So an amendment which corrects a misde- 
seription of a written instrument may render such in- 
strument admissible in evidence. 

‘[§ 781] f. Trial of Issues. After a trial amend- 
ment, the court may in its discretion allow the case 
to proceed to trial before the jury originally 1m- 
paneled to try the issues.? 


89. McCall v. North Pine Bluff 


PLEADING 


see Abatement and Revival § 561. 
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[§ 782] g. Amendment Improperly Allowed or 
Erroneous. An amendment, after having been al- 
lowed, becomes a part of the pleadings, even though 
it might have been refused on proper objection.® 

[§ 783] B. Pleas Puis Darrein Continuance**—1. 
Definition, Nature, and Office. At common law, asa 
general rule, matters of defense arising after the com- 
mencement of an action and after plea or answer and 
issue joined, or matter which has come to the knowl- 
edge of the party pleading it subsequently to such 
joinder, can be pleaded only by a plea puis darrein 
continuance,® which is defined as a plea filed after 
issue joined, and setting up matter of defense aris- 
ing since the last continuance or after suit com- 
menced.® If the new matter arises after the com- 
mencement of the suit, but before plea or continu- 
ance, it cannot be pleaded in bar of the action gen- 
erally, but may be pleaded against the further main- 
tenance thereof.7 The plea puis darrein continu- 
ance may be either in abatement or in bar,® under the 
rules applicable to pleas in general;° like other pleas, 
it is followed by replication, ete., until an issue is 
regularly formed.1® A statutory provision abolishing 
special pleas generally and allowing matter which 
formerly could have been so pleaded to be given in 
evidence under a brief statement does not abolish 
this plea.11 Nor is it abolished by a statute permit- 
ting defendant to plead as many new matters of fact 


Pea. COnalsie ; 
1 Oy al. 


Realty Co., 125 Ark. 553, 188 SW 1178. | Pleas puis darrein continuance before S. C.—EIlms v. Beers, 14 S. C. 
90. Webster v. Tiernan, 5 Miss. justice of peace see Justices of the| HEng.—lLe Bret v. Papillon, 4 East 
352. 7 Peace §§ 240, 502, 102 Reprint 923; Prince v. Nichol- 
91. Snedecor v. Chapel, 192 App.| Puis darrein continuance generally | son, 5 Taunt. 665, 1 ECL 342, 128 Re- 
Div. 915, 183 NYS 86; Dorries Sad- see [32 Cyc. 1261]. print 852; Vaughan v. Browne, Str. 


dlery Co., Inc. v. Howe, 198 NYS 673; 
Dorf v. Corsa, 163 NYS 602. 

92. Kennedy v. Wofford, 84 Ga. 
157, 10 SE 722; Pettis v. Campbell, 
47 Ga. 596. 

938. Spuyten Duyvil Rolling Mill 
Co. v. Williams, 1 NYCivProe 280. 

94. Rider v. Bates, 66 HowPr (N. 
Y.) 1293) Welch v..Pr éston, 58 HowPr 
(N. Y.) 52. Contra Prudden v. Lock- 
port, 40 HowPr (N. Y.) 46; Williams 
v. Wilkinson, 5 HowPr (N. Y.) 357. 

95. Evinger v. Moran, 14 Cal. A. 
328, 112 P 68. 

96. Callahan v. Gilman, 11 App. 
Div. 522, 42 NYS 497 

97. Hanser v. Luther, 36 Misc. 730, 
74 NYS 357. 

98. I1l.—Ross v. Shanley, 185 Ill. 
390, 56 NE 1105; Wabash Western R. 
Co. v. Friedman, 146 Ill. 583, 30 NE 
353, 34 NE 1111; East St. Louis R. 
Co. v. Gray, 135 Ill. A. 642. 

Minn.—Kociemba v. Kociemba, 146 
Minn. 62,177 NW 927. 

Mo.—Murdoch vy. Finney, 21 Mo. 1388. 

N. Y.—Flynn v. McLoughlin, 173 
App. Div. 368, 159 NYS 442; Child v. 
New York Bl. mh. Cog 89 ‘App. Div. 
598, 85 NYS 604; Noble »v. Haff, 165 
NYS 287. 

N. C.—Abernathy v. Seagle, 98 N. 
C. 553, 4 SH 542. 

Tex.—Hughes v. Adams, 55 Tex. 
Civ. A. 197, 119 SW 134. 

99. Firebaugh v. Burbank, 121 Cal. 
186, 538 P 560; White v. Bonner 
Springs, 99 Kan. 148, 160 P 1024; 
Kronenberg v. Whale, 21 Oh. A. 322, 
153 NE 302. 

1. Lasseter v. Simpson, 78 Ga. 61, 
3 SE 243. 

2. Gist v. Johnson-Carey Co., 158 
ee 188, 147 NW 1079, ‘AnnCasi916B 


Baal Stone v. Nix, 101 Ga. 290, 28 SE 


4. Cross references: 
Costs see Costs § 101. 
Defenses accruing after suit brought 
generally see supra § 226. 
Pleading after revival or continuance 


Supplemental pleadings introducing 

ney matter see infra §§ 791-810. 

U. S.—Yeaton y. Lynn, 5 Pet. 
224" 8 L. ed. 105. 

Ala. —Dryer v. Lewis, 57 Ala. 551; 
Feagin v. Pearson, 42. Ala. 332; 
Broughton v. Bradley, 34 Ala. 694, 73 
AmD 474; McDougald v. Rutherford, 
30 Ala. 253; Burns v. Hindman, 7 Ala. 
531; Sadler v. Fisher, 3 Ala. 200. 

Ark.—Costar v. Davies, 8 Ark. 213, 


46 AmD 311. 


Cal.—Jessup v. King, 4 Cal. 331. 

Conn.—Canfield v. New-Milford 
Eleventh School Dist., 19 Conn. 529. 

Tll.—-Chicago v. Babcock, 
358, 32 NE 271 [aff .41 Il. 
Mount v. Scholes, 120 Ill. 394, ah NE 
401; Allman v. Kelly, 240 Ill. A. 377; 
Boshes v. Kamin, 209 Ill. A. 508; 
éago;, ete., Re Cov. Lowry, 8b Ti aA 
a Straight v. Hanchett, 23 Ill. A. 


gg lowe Alien v. Newberry, 8 Iowa 
oO 


Me.—Rowell v. Hayden, 40 Me. 582. 

Md.—U. S. Bank v. Merchants’ 
Bank, 7 Gill 415; Semmes v. Naylor, 
12 Gil & J. 358: Agnew v. Gettys- 
burg Bank, 2 Harr. & G. 478. 

Miss.—Irion v. Hume, 50 Miss. 419. 

N. H.—Pemigewasset Bank  v. 
Brackett, 4 N. H. 557; Kimball v. 
Wilson, 3 N. H. 96, 14 AmD 342. 

N. Y.—Hart v. Meeker, 3 N. Y. 
Super. 623; Kingston Bank v. Swift, 
1 HowPr ‘12; Tuffs v. Gibbons, 19 
Wend. 639; Jackson v. Ramsay, 3 
Cow. 75, 15 AmD 242; Jackson v. Mc- 
Connell, 11 Johns. 424; Jackson v. 
Rich, 7 Johns. 194. 

N. 'C.— Williams v. Hutton, ete., Co., 
164 N. C. 216, 80 SE 257. See Joyner 
v. Champion ‘Fiber Co., 178 N. C. 634, 
101 SE 3873 (holding "amended com- 
plaint in effect a plea since the last 
continuance). 


Oh.—Tilton v. Morgaridge, 12 Oh. 
aye 98; Longworth vy. Flagg, 10 Oh. 
300. 

Pa.—Brownfield =v. Braddee, ) 


Watts 149; South Easton v. Norton, 


Chi- | 


ees 93 Reprint 1061. 

. B—vVittum v. Stevens, 13 N. B. 
a176 Godard yv. Fredericton Boom Co., 
11 N. B. 448. 

Ont.—Gordon v. Robinson, 3 Ont. 
Pr:-366. 

Que.—McDonough vy. L’Institution 
Catholique, ete., 5 Que. Pr. 436. 

[a] In Louisiana pleas puis dar- 
rein continuance are unknown, the 
same result being accomplished by 
amendment and continuance, in case 
the opposite party is surprised. Du- 
four v. Camfrancq, 8 Mart. 235. 

[b] Rule applied to matters in 
abatement arising subsequent to the 
writ or to issue joined. McCullough 
v. Western Land, etc., Co., 27 Ariz. 
154, 231 P 618. 

6. Lindsay v. Barnett, 130 Ala. 417, 
30 S 395. 

7. See supra § 226. 

8. Elliot -v. “Neal, “8 EF. Cas.) No: 
4,389, 5 Sawy. 188; Spafford v. Wood- 
ruff, 22 F. Cas. No. 13,198, 2 McLean 
191; Grosslight v. Crisup, 58 Mich. 
531, 25 NW 505; Woods v. White, 97 
Pa, 222. 

[a] A plea puis darrein contin- 
uance that defendant has been gar- 
nished as plaintiff's debtor since the 
beginning of the suit is in abatement. 
Grosslight v. Crisup, 58 Mich. 531, 
25 NW 505. 

{[b] Distinguished from dilatory 
plea.—(1) While a plea puis darrein 
continuance is in the nature of a dila- 
tory plea, it is not necessarily what 
is technically called a dilatory plea; 
a plea puis darrein continuance ¢can- 
not be filed without leave of the court, 
but no such leave is necessary in the 
ease of a dilatory plea which is not 
a plea puis darrein continuance. Mor- 
row v. Morrow, 6S. C. L. 455, 5 S. C. 


9. See supra § 197 et seq. 

10. Woods v. White, 97 Pa. 222. 

11. Johnson v. Kibbee, 36 Mich. 
269 (Comp. L. § 5792, abolishing spe- 
cial pleas, does not abrogate the prac- 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(2) Leave of court see infra - 


eS 


§§ 783-785] 


in several pleas as he may deem necessary, and to 
file additional pleas at any time before final judg- 
ment.+? 

[§ 784].2. Subject Matter and Grounds in Gen- 
eral. The rule at common law requiring the filing of 
a plea puis darrein continuance, in order to plead 
matters of defense arising after commencement of 
the action and issue joined,t® has been applied so as 
to allow or require the filing of such plea in order to 
take advantage of accord and satisfaction,+* per- 
formance accepted in satisfaction of a breach of con- 
tract,1® a release,'® a receipt in full,1’ payment,?® an 
agreement to submit to arbitration,!® a discharge in 
bankruptey,?° or a decree or judgment disposing of 
the same claim in another action,?? and satisfaction 
thereof,?? where these matters of defense arise after 
commencement of the suit and issue joined; or in 
order to take advantage of a discontinuance of the 
action as to part of several defendants,?* or of the 
fact that a judgment in a subsequent action between 
the parties was reversed after its introduction in 
evidence.?4 In some jurisdictions matters in bar 
arising after issue joined may, but need not, be 
pleaded puis darrein continuance.?®° Matters occur- 
ring prior to the commencement of the suit,?® or 
previous to the filing of any plea or issue joined,?* 
or matters within the knowledge of defendant at the 
tice of pleading matter which arises 


after issue joined by a plea puis dar- 
rein continuance); Wisheart v. Legro, 


Harrington v. 
21. 
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of fraud charged in the declaration. 
Witter, 14 N. 
McDougald v. Dawson, 30 Ala. 


[49 C.J.] 563 


time of the first continuance,?® even though his 
knowledge of the legal effect thereof is derived sub- 
sequently,?® cannot be pleaded puis darrein continu- 
ance. Matters arising after issue joined, which are 
not essentially matters of defense, are not the proper 
subject for such a plea,*® as that defendant had be- 
come an insolvent debtor,*! or that plaintiff made an 
assignment after suit was brought.®? 

An action on the case has been held to be an ex- 
ception to the general rule requiring a plea puis dar- 
rein continuance for matters of defense arising 
after commencement of the action and issue joined,** 
and in such an action defendant has been permitted 
to give im evidence, under the general issue, a re- 
lease,°* a former recovery,*® a satisfaction,®® or any 
other matter ex post facto®’ which shows that the 
cause of action has been discharged or that in equity 
and good conscience plaintiff ought not to recover. 

[§ 785] 3. Time To Plead and Leave of Court. A 
plea puis darrein continuance should regularly be 
put in at or before the next continuance.*®8 Al- 
though it has been held that 1t cannot be filed without 
leave,®® it is usually allowed as a matter of right, the 
court being without power to refuse to receive it,*® 
if it is sufficient in form,*? and is offered at a proper 
time and not for delay.42 But if it is not offered at 
the next term after the new matter arises, it is 
on the eve of the hearing allege facts 


which would amount to an aggrava- 
tion of damages. Brunet y. Canadi- 


S. 183. 


33 N. H. 177 (Comp. St. c. 199, § 3, | 553; McDougald v. Rutherford, 30|an'Pac. R.Co., 5 Que. Pr. 425. 
abolishing special pleading and allow- | Ala. 253; Mount v. Scholes, 120 IIl. 31. Tanner v. Roberts, 1 Mo. 416. 
ing matters of defense not embraced |} 394, 11 NE 401; Straight v. Hanchett, 32. Davis v.:-Davis, 93 Ala. 173, 9 
in the general issue to be embraced in | 23. Ill. A. 584; McGowan v. Hoy, 4 J.|S 736; Moon v. Harder, 38 Mich. 566. 
a brief statement instead of a special| J. Marsh. (Ky.) 223; Lawrence v. 33. Chicago v. Babcock, 143 Ill. 
. plea, does not abolish a plea puis] Bush, 3 Wend. (N. Y.) 305. 358, (325. NED 271 spate 1 41 ne eA 2 aeae 


darrein continuance). 
12. Straight v. Hanchett, 23 Ill. A. 


See supra § 783. 

tks Accord and Satisfaction §§ 
Evans v. Cincinnati, etc., R. 
Co., 78 Ala. 341. 


16. Cook v. Georgia Land Co., 120 
Ga. 1068, 48 SE 378; Ryan y. Balti- 
mores etch. ok. Con 60 The Al 6L2Z: 


Smithwick v. Ward, 52 N. C. 64, 75 
AmD 453. 

[a] A general release given after 
the commencement of an action need 
not be pleaded puis darrein contin- 
uance unless a plea has been before 
filed in the action. Wisheart v. Legro, 
33 N. H. 177; Kimball v. Wilson, 3 N. 
H. 96, 14 AmD 342. 

{b] In an action by one joint own- 
er of property, a release of the action 
by the other joint owner to be of any 
avail should be pleaded puis darrein 
continuance. Godard vy. Fredericton 
Boom Co., 11 N. B. 448. : 

17. Wade v. Emerson, 17 Mo. 267. 

18. Toppan v. Jenness, 21 N. H. 
232. See Stevens v. Standard Oil Co., 
156 Ala. 581, 582, 47 S 140 (holding 
that, where defendant, in an action 
for debt, interposes pleas of the gen- 
eral issue and ‘‘that he has paid the 
debt for which this action was 
brought,” not averring that the pay- 
ment was made before the commence- 
ment of the suit, the plea is not one 
puis darrein continuance). 

19. Ressequie v. Brownson, 4 Barb. 
(N. Y.) 541. 

20. Cook v. Georgia Land Co., 120 
Ga. 1068, 48 SE 378; Wheelock v. 
Rice, 1 Dougl. (Mich. )’ 267; Wyatt v. 
Richmond, 4 Humphr. (Tenn.) 36d? 

[a] Discharge of one of several 
defendants.—One of several defend- 
ants may plead'severally, puis darrein 
continuance, his discharge in bank- 
ruptey after issue joined upon the 
merits. Wheelock v. Rice, 1 Dougl. 
(Mich.) 267. 

[b] Discharge together with de- 
nial of fraud.—A discharge in bank- 
ruptcy may be pleaded puis darrein 
continuance, together with a denial 


Pleading judgment rendered after 
commencement of action generally 
see Judgments § 1495 


ooo Bowne v. Joy, 9 Johns. (N. Y.) 
23. Carlon v. Ruffner, 12 W. Va. 


297 (upon a discontinuance of an ac- 
tion as to part of defendants, the re- 
maining defendants may put in a plea 
in abatement puis darrein continu- 
ance, that those persons as to whom 
the action had been discontinued were 
jointly bound with them). 

24. Vantine v. Butler, 250 Mo. 445, 
157 SW 588. 

25. See statutory provisions; 
cases infra this note. 

[a] In Pennsylvania, since the 
Act of Amendments, March 21, 1806, 
which allows defendant to alter his 
plea on or before the trial of the 
cause by a special pleading, matters 
arising during. the progress of the 
cause néed not be pleaded as a plea 
puis darrein continuance. Johns v. 
Bolton, 12 Pa. 339; South Easton v. 
Norton, 2 Pa. Co. 187. 

{b] In Virginia, matters de facto 
abating, arising during the progress 
of the action, may be, but need not 
be, so pleaded, and when apparent or 
made known to the court, will be de- 
elared by its order in any stage of 
the suit. May v. North Carolina State 
Pane, 2 Rob. (41 Va.) 56, 40 AmD 


26. Knapp v. Hoboken, 39 N. J. L. 
394 (although filed by way of amend- 
ment, by permission of the court). 

27. Lindsay v. Barnett, 130 Ala. 
417, 30 S 395; Dryer v. Lewis, 57 
Ala. 6551; Kenyon v. Sutherland, 8 
Dison Clarkv-v. Box, 9) Dana. .Cksy;) 


193 
28. Lee v. Dozier, 40 Miss. 477. 
29. Lee v. Dozier, supra. 

30. Hall v. Hall, 47 Ala. 290; Law- 
rence v. Sample, 97 Ind. 58. And see 
cases infra notes 31, 32. 

[a] Aggravation of damages.—A 
plaintiff who complains of injuries 
caused to him a long time before the 
institution of the action cannot, by a 
proceeding puis darrein continuance, 


and 


And see cases infra notes 34-37. 

34. Chicago v. Babcock, supra; 
Lyon v. Marclay, 1 Watts (Pa.) 271. 

35. Kapischki v. Koch, 180 Ill. 44, 
54 NE 179 [aff 79 Ill. A. 238]; Chi- 
cago v. Babcock, 143 Ill. 358, 32 NE 
271 [rev 41 Ill. gS. 238]. 

36. Kapischki v. Koch, 180 Ill. 44, 
54 NE 179 [aff 79 Ill. A. 238]; Chi- 
cago v. Babcock, 143 Ill. 358, 32 NE 
271 Saft 4i= TM A, 238% 

37. Kapischki v. Koch, 180 Ill. 44, 
54 NE 179 [aff 79 Ill. A. 238]; Chi- 
cago v. Babcock, 143 Il. 358, 32 NE 
271 [aff 41 Ill. A. 238]. 

38. Tuffs v. Gibbons, 19 Wend. (N. 
Y,) 6389; Tilton v. Morgaridge, 12 Oh. 
Hostetter v. Kautman, 11 
Serge. & R. (Pa.) 146; South Easton 
v. Norton, '2 Pa. Co.' 187)" Vittum: ‘vi 
Stevens, 13 N: B. 217. 

[a] Before end of term next fol- 
lowing after notice of trial has been 
given. Vittum v. Stevens, 13 N. B 


Wes 

{b] Plea at circuit.—Matters of 
defense arising after issue joined ei- 
ther in term or circuit must be plead- 
ed at the circuit. Field v. Good- 
man, 3 Wend. (N. Y.) 310. 

39. Morrow v. Morrow, GE SiiCre rs. 
455;(5-S. Cy EB. 394. 

40. U. S.—Spafford v. Woodruff, 22 
F. Cas. No. 18,198, 2 McLean 191. 

N. H.—Stevens v. Thompson, 15 N. 
ile CEOS 

N. Y.—Bate v. Fellowes, 17 N. Y. 
Super. 638. 

AA gar ro v. Hamburgh, 1 Browne 
S. C.—State v. Moses, 20 S. C. 465. 
Eng.—Prince v. Nicholson, 5 Taunt. 

333, 1 HCL 342, 128 Reprint 852; 

Lovell v. HBastaff, 3 T. R. 554, 100 

Reprint 729. 

41. Spafford v. Woodruff, 22 F. 
Cas. No. 13,198, 2 McLean 191; Day 
v. Hamburgh, 1 Browne (Pa.) 75; 
Lovell v. Eastaff, 3 T. R. 554, 100 Re- 
print 729. 


pera and sufficiency see infra § 
42. Bate v. Fellowes, 17 N. Y. 
Super. 638. 


564 [49 C.J.] 
within the diseretion of the court either to reject it, 
or, to prevent injustice or for special reasons, to al- 
low it to be filed nune pro tune, and upon such con- 
ditions as the court may impose.*® It has been held 
that the court may, in its discretion, allow the plea 
at any time before trial,#4 even after the cause has 
been remanded from the court of appeals and before 
a second trial;#® but ordinarily the filing of such a 
plea will not be allowed after a verdict or its equiva- 
lent,4° after the report of a referee,** or after judg- 
ment.*® It cannot properly be served in vacation.*® 
But defendant may be allowed to plead puis darrein 
continuance where any issue remains to be tried, even 
though he has already obtained judgment on other 
issues.°° If two such pleas are filed, and no motion 
to strike out is made, the court on appeal will con- 
sider only the first if it presents a good defense.°? 
Matters in the record may estop one from filing a 
plea puis darrein continuance.” 

[§ 786] 4. Form and Sufficiency.®? A plea puis 
darrein continuance must specifically state the mat- 
ter of defense,®* and must allege facts showing that 
it arose after the last continuance.®® It must allege 
the date of the last continuance,°® the time and place 
where the defense arose,*7 and it should conelude 

43. Me.—Cummings v. Smith, 50 


Me. 568, 79 AmD 629; Rowell v. Hay- 
den, 40 Me. 582. 


55. Ross v. 
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Cas. No. 13,198, 2 McLean 191. 
Nesbit, 


[§§ 785-787 


against the further maintenance of the action.°® The 
facts must be set forth with precision and fullness, 
the highest degree of certainty being required,*® both 
in substance and in form.®° Where such a plea has 
been filed with leave of the court, it will be presumed 
that satisfactory proof had been given to the court 
of the occurrence of the fact alleged since the last 
continuance, or that the plea was consented to by the 
opposite party.°t Where a plea is by reason of the 
subject matter substantially a plea puis darrein con- 
tinuance, it should be so treated, even though it is 
denominated a plea in bar generally ;°? but if it pro- 
fesses to be “offered in bar of the action” it must 
answer the whole declaration.® 

Offering to pay costs.°* Under a statute providing 
that a party succeeding on a plea “since the last con- 
tinuanee,” but failing on the plea to the merits pre- 
viously filed, must be taxed with the costs accruing 
previous to the filing of the last plea, it is not neces- 
sary in such a plea to offer to pay the costs that have 
aecrued.®° 

[§ 787] 5. Operation and Effect. As a general 
rule, in the absence of statute providing otherwise,°® 
a plea puis darrein continuance of matters of de- 
fense supersedes or waives all preceding pleas,®* even 


Straight v. Hanchett, 23 Ill. A. 584; 


7 Til), 9525)] Gibson. v. | Bourland;. 132 U1 AL woo 3 


Mich.—Souvais v. Leavitt, 53 Mich. 
577, 19 NW 261. 

Mo.—Thomas v. Van Doren, 6 Mo. 
201; Nettles v. Sweazea, 2 Mo. 100. 

N. H.—Stevens vy. Thompson, 15 N. 
ese Rangely v. Webster, 11 N. H. 

N. Y.—Medbury v. Swan, 46 N. Y. 
200: Tuffs v. Gibbons, 19 Wend. 639; 
Field v. Goodman, 3 Wend. 310; Mor- 
gan v. Dyer, 10 Johns. 161. 

Oh.—Tilton v. Morgaridge, 12 Oh. 
St. 98. See Crutchfield v. Carman, 
Tapp. 54 (where a plea puis darrein 
continuance was held a plea in bar, 
receivable at the discretion of the 
court). 

Pa.—Lyon v. Marclay, 1 Watts 271; 
Fae etter v. Kaufman, 11 Serg. & R. 

46. 


44. Robinson v. Burkell, 3 Ill. 278. 
45. McGowan v. Hoy, 4 J. J. 
Marsh. (Ky.) 223. 

46. Palmer v. Hutchins, 1 Cow. (N, 
Y.) 42; Alexander vy. Fink, 12 Johns. 
(CN) XY.) 2183 Grumble—v. Perley, 6 
INE SBS io 12: 

47. Alexander y. Fink, 12 Johns. 
CNSY. 2s: 

48. Gowen v. Jones, 20 Ala. 128; 
Wallace v. Bossom, 2 Can. S. C. 488; 
Gordon v. Robinson, 3 Ont. Pr. 366. 

[a] Where a judgment on demur- 
rer has been rendered on an issue of 
fact, a plea puis darrein continuance 
cannot be pleaded on such issue. 
Gordon v. Robinson, 3 Ont. Pr. 366. 


i ME v. Goodman, 3 Wend. (N. 
Yeo; 
50. Wagner v. Imbrie, 6 Exch. 380, 


155 Reprint 590; 
son; 3 Ont) Pr: 

[a] Such plea may be pleaded aft- 
er demurrer filed or even after judg- 
ment on the demurrer, so long as 
there are other issues remaining on 
the record for trial, particularly 
where the judgment does not relate 
to the remaining issues. Gordon v. 
Robinson, 3 Ont. Pr. 366. 

51. East St. Louis v. Renshaw, 153 
Ill. 491, 38 NE 1048. 

52. Gaines v. Conn, 2 Dana (Ky.) 
231 (the death of a party suggested 
on the record at one term cannot be 
pleaded in abatement at a_ subse- 
quent term by a plea puis darrein 
continuance). 

53. Verification of plea puis dar- 
rein continuance see infra § 828. 

54. Spafford v. Woodruff, 22 F. 


Gordon vy. Robin- 


Straight v. Hanchett, 23 Ill. A. 584; 
Jackson vy. Rich, 7 Johns. (N. Y.).194; 


Morrow v. Morrow, 6 S. C. L. 455, 5 
Si iGrnks 3042 
[a] General statement that de- 


fense arose after last continuance is 
insufficient. Gibson v. Bourland, 13 
TW A352) {atte el M602 5.10 Ns 


319]; Poland v. Davis, 103 Me. 55, 68 
A 45 
[b] Failure insufficient to sus- 


tain demurrer.—A failure to aver 
that the matter pleaded occurred since 
the last continuance is insufficient to 
sustain a demurrer. McGowan vv. 
Hoy, 4 J. J. Marsh. ¥<y.)) 223° 

56. Ross v. Nesbit, 7 Ill. 252; Gib- 
son v. Bourland, 13 Ill. A. 352 [aff 
124 Ill. 602, 17 NE 319]; Poland v. 
Davis, 103 Me. 55, 68 A 456; Field v. 
Cappers, 81 Me. 36, 16 A 328, 10 AmSR 
237; Augusta v. Moulton, 75 Me. 551; 
Jewett v. Jewett, 58 Me. 234; Vicary 
ae Nicer 2 Watts (Pa.) 451, 27 AmD 
323. 

57. Spafford v. Woodruff, 22 F. 
Cas. No. 13,198, 2 McLean 191; Mount 
v. Scholes, 120 Ill. 394, 11 NE 401; 
Ross v. Nesbit, 7 Ill. 252; Gibson v. 
Bourland, 13 Dll. A. 352 [aff 124 Ill. 
602, 17 NE 319]; Field v. Cappers, 
81 Me. 36, 16 A 328, 10 AmSR 237; 
Cummings v. Smith, 50 Me, 568, 79 
AmD 629. 

[a] In pleading a former judg- 
ment by a plea puis darrein continu- 
ance, the term of the court at which 
it was recovered or the exact date of 
the entry of the judgment should be 
stated, and when taken in vacation 
the time of its entry by the clerk 
should be stated. Mount v. Scholes, 
120 Ill. 394, 11 NE 401. 

58. Gibson v. Bourland, 13 Ill. A. 
352 [aff 124 Ill. 602, 17 NE 319]; Mc- 
Gowan v. Hoy, 4 J. J. Marsh. (Ky.) 
223. See Cockaine v. Witnam, Cro. 
Fliz. 49, 78 Reprint 311 (pleas puis 
darrein continuance must conclude 
to the action, and not to the country); 
Hallowes v. Lucy, 3 Lev. 120, 83 Re- 
print 608 (stating the proper conclu- 
sion of a plea puis darrein continu- 
ance of the death of one of four de- 
fendants sued in trespass). 

59. U.S.—Spafford v. Woodruff, 22 
F, Cas. No. 13,198, 2 McLean 191. 

Ala.—Henry v. Porter, 29 Ala. 619. 

Ill.—Mount v. Scholes, 120 Ill. 394, 
11 NE 401; Donley v. Dougherty, 97 
Ill. A. 544; Miller v. McCormick Har- 
vesting Mach. Co., 84 Ill, A. 571; 


[aff 124 Tll. 602, 17 NE 319]. 
Mee kis v. Ruddell, 8 Blackf. 
Me.—Poland v. Davis, 103 Me. 55, 
68 A 456; MHilliker v. Simpson, 92 
Me. 590, 43 A 495; Field v. Cappers, 
81 Me 36, 16 A 328, 10 AmSR 237; 
Augusta v. Moulton, 75 Me. 551. 
Pa.—Vicary v. Moore, 2 Watts 451, 
27 AmD 323; South Easton v. Nor- 
ton, 2a arCon aoe 
[a] Reason for rule is the tend- 
ency of pleas of this kind to delay. 


Mount v. Scholes, 120 Ill. 394, 11 NE 
[b] Form of plea.—Hilliker v. 


Simpson, 92 Me. 590, 43 A 495. 

[c] A plea puis darrein continu- 
ance of the recovery of a judgment 
since the last continuance, in anoth- 
er action, should allege that the for- 
mer judgment was the result of a 
trial upon its merits, and that at the 
time the plea was filed the judgment 
was not appealed from, reversed, or 
vacated, but remained in full force 
and effect. Miller v. McCormack Har- 
vesting Mach. Co., 84 Ill. A. 571. 

Motions to strike or to make more 
definite and certain see infra §§ 974— 

Field v. Cappers, 


1037. 

60. 81 Me. 36, 
16 A 328, 10 AmSR 237. 

61. Morrow v. Morrow, 6 S. C. L. 
4 Oa Det Ca ae goes 

62. State v. Webb, 110 Ala. 214, 
20 S 462; Straight v. Hanchett, 23 
Til. A. 584. 

fa] Omission of word “further.— 
A plea puis darrein continuance set- 
ting up facts amounting to a bar of 
further maintenance of the suit need 
not contain the word ‘further,’ if it 
contains no averment inconsistent 
with the relief which the facts en- 
title the party to. Broughton vy. 
Bradley, 34 Ala. 694, 73 AmD 474. 

63. Stein, v. Ashby, 30 Ala. 368. 

64. Payment of costs see Costs § 


101. 

65.: State v. Webb, 110 Ala. 214, 
20 S 462. 

66. See infra text and notes 81, 


2. 

67. U. S.—yYeaton v. Lynn, 5 Pet. 
224, 8 L. ed. 105; Elliot v. Teal, 8 F. 
Cas. No. 4,389, 5 Sawy. 188; Good v. 
Davis, 10 BF, Cas. No. 5, 530a, Hempst. 
16; Spafford v. Woodruff, 22 F. Cas. 
No. 18,198, 2 McLean 191; Taylor v. 
Hogan, 23 F. Cas. No. 13,794a, Hempst. 
16; Wisdom v. Williams, 30 F. Cas. 


eo 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the general issue,*® and notice of special matter filed 
with it,°® and forces defendant to stand on that plea 
alone,‘® except where it is stricken from the files on 
In the absence of a statute providing to 
the contrary,’? such a plea, by operation of law, has 
the effect of causing all preeeding pleas to be str ieken 
from ‘the files,7* and the cause of action to be admit- 
ted, and everything confessed, except the matter 
contested by it,7* and of destroying the issue previ- 
ously formed and requiring a new issue to be formed, 
Thereafter the par- 
ties proceed to settle their pleadings de novo just as 
though no pleas had previously been filed in the 
case;*° and no evidence on the merits ean be submit- 


motion.*! 


by replieation or otherwise.7* 


No. 17,904, Hempst. 460. 

Ala.—Lacy v. Rockett, 11 Ala. 1002; 
Sadler v. Fisher, 3 Ala. 200. 

Ark.—Burton v. Hynson, 7 Ark. 502. 

Ill.—Angus v. Chicago Trust, etc., 
Bank, 170 Ill. 298, 48 NE 946; Mount 
v. Scholes, 120 Ill. 394, 11 NE 401; 
Allman v. Kelly, 240 IH. A. 377; Elder 
v. Prussing, 101 Ill. A. 655; Donley 
v. Dougherty, 97 Ill. A. 544; Rork v. 
McDavid, 91 Ill. A. 262; Horning v. 
mMrank SS Tl -A. asi) Chicago, ietc., 
R. Co. v. Lowry, 85 Till. A. 533; Mil- 
ler v. McCormick Harvesting Mach. 
Co., 84 Ill. A. 571; Ripley v. Leverenz, 
83 Ill. A. 603 [rev on other grounds 
183 Ill. 519, 56 NE 166]; Harding v. 
Horton, 79 Ill. A. 123; Ryan v. Bal- 
timore, etc., R. Co., 60 Ill. A. 612. 

Ind.—Prather v. Ruddell, 8 Blackf. 
393; Scott v. Brokaw, 6 Blackf. 241. 

Me.—Poland v. Davis, 103 Me. 55, 
68 A 456; Hilliker v. Simpson, 92 Me. 
590, 43 A 495; Augusta v. Moulton, 
75 Me. 551; Morse vy. Small, 73 Me. 
565; Jewett v. Jewett, 58 Me. 234. 

Miss.—Pool v, Hill, 44 Miss. 306. 

N. H.—True v. Huntoon, 54 N. H. 
121; Webb v. Steele, 13 N. H. 230; 
Pemigewasset Bank v. Brackett, 4 N. 
FEO. D hs 

N. J.—Price v. Sanderson, 18 N. J. 
L. 426. 

N. Y.—Bate v. Fellowes, 17 N. Y. 
Super. 638; Culvert v. Barney, 14 
Wend. 161; Kimball v. Huntington, 
10 Wend. 675, 25 AmD 590; Rayner v. 
Dyett, 2 Wend. 300. 

N. C.—Williams v. Hutton, etc., Co., 
164 N. C. 216; 80 SE 257. 

Oh. -—Haines v. Lytle, 1 Oh. Dec. 
(Reprint) 198, 1 WestLJ 1. 

Pa.—Lyon v. Marclay, 1 Watts 271; 
South Easton v. Norton, 2 Pa. Co. 
187. See Woods v. White, 97 Pa. 222 
(plea puis darrein continuance is al- 
ways pleaded by way of substitu- 
tion, no proceedings being afterward 
had on the previous pleadings). 

R. I.—Capuano v. Pastore, 125 A 
227; Judge Westerly Prob. Ct. v. Pot- 
ter, 25 R. I. 204, 55 A 524. 

Ss. C.—Simonton v. Younge, 32 S. C. 
L. 


Tenn.—Sanderlin v. Dandridge, 3 
Humphr. 99. 

Vt.—Lincoln v. Thrall, 26 Vt. 304. 

Wis.—Alder v. Wise, 4 Wis. 459. 

N. B.—LeGal v. Duffy, 8 N. B. 57. 

N. S.—Ruggles vy. Victoria Beach 
BR.6 G6o.,' 35) IN. S553. 

And see cases infra note 68. 

68. Van Norman v. Young, 228 Ill. 
425, 81 NE 1060 [aff 129 Ill. A. 542]; 
Chicago, ete., R. Co. v. Lowry, 85 Ill. 
ALD SO) Morse v. Small, 73 Me. 565; 
Lincoln vy. Thrall) 26 Vt. 304; Adams 
v. Filer, 7 Wis. 306, 73 AmD 410. 
And see cases supra note 67. 

fa] Rule limited.—‘‘Such a plea 
was [at common law] a waiver of 
any plea or defense which preceded 
it—at least when the former was in- 
consistent with the latter.” Elliot v. 
Teal, 8 F. Cas. No. 4,389, 5 Sawy. 188, 
189. 

{b] Where no plea has been pre- 
viously filed, a plea puis darrein con- 
tinuance may be properly pleaded 
with the general issue. True v. Hun- 
teon, 54 N. H. 121. : 

69. Adams v. Filer, 7 Wis. 306, 73 
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AmD 410. 

70. Dinet v. Pfirshing, 86 Ill. 838. 

71. Dinet v. Pfirshing, supra. 

72. See statutory provisions; cas- 
es infra this note; and notes $1, 82. 

[a] In Tllinois, under Pract. Act § 
50, providing that the pleading of a 
plea puis darrein continuance shall 
not waive former pleas, the rule that 
such a plea would supersede the an- 
swer theretofore filed, and that by 
operation of law the answer would 
have been stricken from the record, 
and the matters set forth in the peti- 
tion confessed, no longer applies. 
Peo. v. Chicago R. Co., 270 fll. 140, 
110 NE 402; Peo. v. Chicago R. Co., 
ae Tll. 87, 110 NE 386, AnnCas1917B 

ale 

73. Angus v. Chicago Trust, etce., 
Bank, 170 Ill. 298, 48 NE 946; Horn- 
ing v. Franke, 88 Ill. A. 87; Harding 
Vv. Horton, 79 Ili, A) 1233 -Lineoln vy; 
Thrall, 26 Vt. 304. And see cases 
Supra note 67. 

74. U. S.—Wallace v. M’Connell, 
13 Pet. 136, 10 L. ed. 95. 

Ill.—Angus v. Chicago Trust, etc., 
Bank, 170 Ill. 298, 48 NE 946; Bast 
St. Louis v. Renshaw, 153 Il}. 491, 38 
NE 1048; Allman vy. Kelly, 240 Ill. A. 
STs) Wilder" wo Priussine, 10) tt A: 
655; Harding v. Horton, 79 Ill. A. 123. 

N. H.—Webb v. Steele, LEN: E230: 

N. Y.—Culver v. Barney, 14 Wend. 
161; Kimball v. Huntington, 10 Wend. 
675, 25 AmD 590. 

Wis.—Adams vy. Filer, 7 Wis. 306, 
73 AmD 410. 

And see cases supra note 67. 

[a] Truth of an affidavit for a 
capias ad respondendum is not ad- 
mitted by the filing of a plea puis 
darrein continuance, the affidavit and 
the capias being in no sense a plead- 
ing in the case. Van Norman v. 
Young, 228 Ill. 425, 81 NE 1060 [aff 
129Tile A. 5427. 
nee Johnson v. Kibbee, 36 Mich. 

76. Mount v. Scholes, 120 Ill. 394, 
11 NE 401; Donley vy. Dougherty, 97 
Ill. A. 544, 

77. Chicago, etc., R. Co. v. Lowry, 
So mL AM Doss 

[a] Where, in an action for per- 
sonal injuries, a plea .puis darrein 
continuance is filed, plaintiff is not 
required to show an aflirmative case 
of negligence or to show due care on 
his part, and defendant is precluded 
from presenting evidence as to the 
merits of his defense. Chicago, etc., 
Ri Co. v. Lowry, 85) Til. A. 533: 

78. Bate v. Fellowes, 17 N. Y. Su- 
per. 638; Culver v. Barney, 14 Wend. 
(N. Y.) 161; Davis v. Burgess, 18 R. 
I. 85, 25 A 848. 

[a] A plea puis darrein continu- 
ance of a discharge under an act 
abolishing imprisonment for debt in 
certain cases is not a waiver of a plea 
in bar before putin. Rayner v. Dyett, 
2 Wend. (N. Y.) 300. 

79. Bennet v. Gilbert, 94 Ill. A 
505 [aff 194 Ill. 403, 62 NE 847]; Mor- 
ris v. Cook, 19 Wend. (N. Y.) 699. But 
see Sanderlin v. Dandridge, 3 
Humphr. (Tenn.) 99 (where, prior to 
Shannon Code [1886] § 4633, it was 
held that a plea since the last con- 
tinuance was a waiver of all prior de- 


ted on either side.** 
apply where the matter of the plea affects the remedy 
only and not the cause of action.*§ 
that, where the plea goes only to one or more particu- 
lar counts, or to some particular part of an entire 
claim, it does not act as a waiver beyond what it pro- 
fesses to answer; and there are statutory provi- 
sions to this effect.8° 
utes expressly provide that a plea puis darrein 
continuance is not a waiver of any plea to the merits 
previously pleaded;*1 and the same result has been 
accomplished by other statutory provisions.°? In 
ease the plea is held bad, nothing is left to be deter- 
mined except the amount of the damages.** 
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The above general rule does not 


It has been held 


In some jurisdictions the stat- 


Nor ean 


fenses, whether the plea went to the 
the whole, or only part, of plaintift’s 
demand). 

[a] Where there are two parties 
beneficiaily interested, and the piea 
puis darrein continuance is limited to 
the interest of one of them, it acts 
as a waiver of former pleas only to 
that extent. Bennet vy. Gilbert, 94 Ill. 
A. 505 [aff 194 Ill. 403, 62 NE 847]. 

[b] A piea of title to a portion of 
the premises claimed in an action of 
ejectment put in puis darrein contin- 
uance, after a plea of the general is- 
sue, is not a waiver of the general is- 
sue so as to authorize plaintiff, on 
neglect of defendant to rejoin to a 
replication, to take judgment for the 
whole premises, but is a waiver of 
only so much of the general issue as 
is covered by such plea. Morris v. 
Cook, 19 Wend. (N. Y.) 699. 

80. See statutory provisions, 

81. See statutory provisions. 

82. See statutory provisions; 
eases infra this note. 

[a In Florida, Act Nov. 23, 1828 
§ 26, allowing defendant to plead as 
many matters of law or fact as he 
deems necessary for his defense, it 
being no objection to any plea that 
it is contradictory to any other plea 
filed by the same party in the same 
cause, has the effect of destroying 
the common-law rule as to the waiver, 
by a plea puis darrein continuance, of 
the pleas originally pleaded. Park- 
hill v. Union Bank, 1 Fla. 128. See 
Mie ae v. Emmerson, 88 Fla. 86, 102 


and 


{[b] In Massachusetts, under St. 
(1836) c¢ 273 § 1, allowing all matters 
of defense to be given in evidence un- 
der the general issue, a defendant may 
give in evidence any matter set forth 
in his original specification of de- 
fense, although he files and also re- 
lies on another specification puis dar- 
rein continuance, the second specifi- 
cation not being a waiver of the first. 
Shirley v. Shattuck, 13 Metc. 256. 

[c] In Pennsylvania, under Act of 
Amendments, March 21, 1806, matter 
arising during the progress of the 
case may be pleaded as a special and 
additional plea, and this does not 
waive pleas previously interposed. 
Johns v. Bolton, 12 Pa. 339; South 
Easton v. Norton, 2 Pa. Co. 187. 

[d] In Tennessee, under Code § 
2892, providing that either party may, 
by leave of the court, make a supple- 
mental pleading, alleging any mate- 
rial facts which may have happened 
or come to his notice since the filing 
of his former pleadings, and that such 
new pleading on defendant’s part shall 
not be considered a waiver of former . 
defenses, a plea puis darrein contin- 
uance is not a waiver of former pleas. 
Susong v. Jack, 1 Heisk. 415. 

[e] In Virginia, under a statute 
allowing defendant to plead as many 
several matters, of law or fact, as he 
may see fit, and to file as many pleas 
as he desires, a plea setting up mat- 
ter which arose since the last continu- 
ance is not substitutional, and does 
not waive all other defenses. Vir- 
ginia R., ete, Co. v. Leland, 143 Va. 
920, 129 SE 700. 

83. Ryan vy. Baltimore, etc., R. Co., 


566 [49 C.J.] 


there be a judgment of nonsuit after such plea is in- 
terposed, defendant being put to the proof of the new 
matter he has suggested.’ Where matter in abate- 
ment is pleaded, the judgment, if against the defend- 
ant, is peremptory, either on demurrer or upon a 
(renga lgs = 

[§ 788] 6. Reply to Plea. A plea puis darrein con- 
tinuance may, like any other affirmative plea, be met 
by a reply or replication.8® And if a reply is not 
forthcoming, defendant may enter a rule of course to 
reply or that plaintiff be dismissed;*? but plaintiff 
has been held entitled, after such a plea, to discon- 
tinue without costs.88 Even though the plea is not 
pleaded in due time plaintiff cannot treat it as a 
nullity, but must reply or move the court to set the 
plea aside.*®® 

[§ 789] 7. Demurrer®® or Motion to Plea.®t The 
sufficiency of a plea puis darrein continuance, if prop- 
erly verified,®? can be determined only by demur- 
rer;°* but a motion to strike or set aside the plea, and 
not demurrer, is the proper form of objecting that the 
plea was not filed at the proper time,®* that it was 
accompanied by another plea,®® that 1t was not prop- 
erly verified,®® or that defendant was not entitled to 
a trial on the pleadings he filed originally.°” A veri- 
fied plea puis darrein continuance cannot be set aside 
as false.°’ In ease the plea is adjudged bad on de- 
murrer, the judgment is peremptory against defend- 
ant,®® and should be quod recuperet, or final, and not 
respondeat ouster, except where there is a statutory 


provision to the contrary,? or unless a repleader is | 


60 IN. A. 612; Morse v. Small, 73 Me. 2. 


84, Lincoln v. Thrall, 26 Vt. 304; 
Alder v. Wise, 4 Wis. 159. 
85. Renner v. Marshall, 1 Wheat. 


[a] 


PLEADING 


See statutory provisions; 
cases infra this note. 
In Mississippi a judgment of 


respondeat ouster is required, with 


[§§ 787-791 


allowed,? which has been held to be within the dis- 
cretion of the court, in furtherance of justice.* 

[§ 790] 8. Amendment’ or Abandonment of Plea. 
If through misapprehension or inadvertence of de- 
fendant’s attorney, a mistake is made in a plea puis 
darrein continuance, the party may amend, at the 
trial, on such terms as the court may in the exercise 
of its discretion impose,® usually ‘on the payment of 
costs which have accrued since the plea was inter- 
posed.?. Under a rule of course to amend, defend- 
ant may alter the plea so as to modify or vary en- 
tirely the ground of defense taken by the original 
plea.’ Leave may also be given to the party by the 
court to reinstate the former pleas by amendment 
and abandon the plea puis darrein continuanee.® 

[§ 791] C. Supplemental Pleadingst°—1. In Gen- 
eral. Supplemental pleadings belong primarily to 
equity practice;1? but in many states it is provided 
by statute that supplemental pleadings may be filed, 
on leave of court,'? and such statutes apply irrespec- 
tive of the equitable or legal nature of the litigation.1* 
The rules adopted in the application of these statutes 
are generally the same as those formerly employed 
in the chancery courts,** combined, in the case of 
supplemental answers, in legal actions, with the com- 
mon-law rules respecting pleas puis darrein continu- 
ance.t® A supplemental pleading has been said to be 
in the nature of an amendment.1® Supplemental 
pleadings may be amended like other pleadings,” 
and it has been held that there may be an amended 
complaint and a supplemental complaint in one plead- 
peal and Error § 2682. 

11. Supplemental answers in eq- 


uity see Equity §§ 645-65 
Supplemental bills in eee see EKq- 


and 


QUE S125, 4) Ly eds 74 
Judgment on demurrer generally 
see infra § 789. 


86. Johnson v. Kibbee, 36 Mich. 
269; Kingston Bank v. Swift, 1 
HowPr (N. Y.) 12; Woods v. White, 
97, Pa, 222. 

or. Jackson v. Peer, 4 Cow. (N. Y.) 
418. 

88. Wallen v. Smith, 9 A. & E. 


505, 36 ECL 274, 112 Reprint 1308. 

89. Morgan v. Dyer, 9 Johns. (N. 
Yo) 2 bo, -L0 Wohns, 61" 

90. Demurrer generally see supra 
§§ 452-580. 

91. Motion to strike generally see 
infra §§ 974-1029. 

92. Verification of plea puis dar- 
rein continuance see infra § 828. 

93. Day v. Hamburgh, 1 Browne 
(Pa.) 75. See Templeton v. Clary, 1 
Blackf. (Ind.) 288 (holding that a 
plea in abatement, verified by aflida- 
vit, that plaintiff had waived pending 
the writ, could not be objected to on 
motion, for not expressly alleging the 
coverture to have taken place puis 
darrein continuance, and that the ob- 
jection could bé brought before the 
court only by demurrer). 

94. Rowell v. Hayden, 40 Me. 582; 
Pool v Hill, 44 Miss. 306; Ludlow 
v. McCrea, 1 Wend. (N. Y.) 228. 

95. Nicholl v. Mason, 21 Wend. (N. 
Ya) eua oe 

96. Wright v. Evans, 53 Ala. 103; 
McCall v. McRae, 10 Ala. 313; Mc- 
' Gowan v. Hoy, 4 J. J. Marsh. (Ky.) 
223; Pool v. Hill, 44 Miss. 306. And 
see infra § 1001. 

97. Lacy v. Rockett, 11 Ala. a Nee 
Gilbert v. Graham, 14 N. 
202. And see infra § 995. 

99. Jewett v. Jewett, 58 Me. 234; 
McKeen v. Parker, 51 Me. 389; Wal- 
do v. Mitchell, 24 N. H. 229. 

1. Poland v. Davis, 103 Me. 55, 68 
A 456; Culver v. Barney, 14 Wend. 
CNG Ya) UGA? 


a requirement upon defendant to limit 

his pleading to the merits of the 

cause. McDugald v. Mississippi 

Union Bank, 14 Miss. 333. See Hey- 

fron v. Mississippi Union Bank, 15 

Miss. 434. 

S. Poland vy. Davis, 103 Me. 55, 68 
A 456. And see cases infra note 4. 

Repleader see infra §§ 812-814. 

4. Field v. Cappers, 81 Me. 36, 16 
A 328, 10 AmSR 287; Augusta v. 
Moulton, 75 Me. 551. 

5. Amendment of plea puis dar- 
rein continuance of accord and satis- 
iy hie see Accord and Satisfaction § 

6. Heye v. Lieman, 12 F. Cas. No. 
6,445a; Jackson v. Peer, 4 Cow. (N. 
Y.) 418; Holroyd vy. Reed, 5 Q. B. 594, 
48 ECL 594, 114 Reprint 1373. 

7. Heye v. Lieman, 12 F. Cas. No. 
Y.) 418; Holroyd v. Reed, 5 Q. B. 594, 
48 ECL 594, 114 Reprint 1373. 
rere Jackson y. Peer, 4 Cow. (N. Y.) 

9. Ripley v. Leverenz, 183 Ill. 519, 
56 NH 166 [rev 83 Ill. A. 603]; Horn- 
ing v. Frank, 88 Ill. A. 87; Smith v. 
Strange, 2 Man, 101. 

{a] After judgment a plea puis 
darrein continuance cannot be with- 
drawn and the party allowed to plead 
over any previously existing matter. 
Tanner v. Roberts, 1 Mo. 416. 

10. Supplemental pleadings: 
Bringing in new parties and substi- 

tuting parties by see Parties §§ 249- 

268, 306. 

Continuance or revival of action on 
transfer of title by see Abatement 
and Revival § 243. 

In action to foreclose mortgage see 
Mortgages § 1648. 

In suits for injunctions see Injunc- 
tions § 575. 

Motion to strike see infra § 979. 

piniocer one to rulings on see infra § 

1253 


Presumptions as to an appeal see Ap- 


uity §§ 658-668. 

12. See statutory provisions. 

13. Barker vy. Prizer, 150 Ind. 4, 
48 NE 4; Johnson v. Briscoe, 92 Ind. 
367; Allen’ v. Davenport, 115 Iowa 
20, 87 NW 743; Peoples v. Carrol, 12 
Heisk. (Tenn.) 417. 

14. U. S.—Bush v. Pioneer Min. 
Co., 179.Fed. 78, 102 CCA 372. 

Ind.—Barker v. Prizer, 150 Ind. 4, 
48 NE 4. 

Mo.—Childs v. Kansas City, ete., R. 
Co., 117 Mo, 414, 23 SW 373, 17 SW 


954. 
N. Y.—Hoyt v. Sheldon, 4 AbbPr 
59 REE LOS NE Ye. 207. 
D.—Swedish-American Nat. 


Bank v. Dickinson Co., 6 N. D. 222, 69 
NW 455, 49 LRA 285. 

15. Harding v. Minear, 54 Caj. 
502; Johnson vy. Briscoe, 92 Ind. 367; 
Kimble v. Seal, 92 Ind. 276; Holyoke 
v. Adams, 59 N. Y. 233. 

Pleas puis darrein continuance see 
supra §§ 783-790. 

16. Porter v. Dixie F. Ins. Co., 107 
S.2C. 393;°93 SH. 14i. | But:see infra 
§ 800 text and note 30. 

17. Divine v. Duncan, 2 AbbNCas 
(N. Y.) 328, 52 HowPr 446; Merchant 
Minaca hee 3 Tex. Civ. A. 367, 22 SW 


[a] Amendment bringing in new 
parties.—(1) A supplemental peti- 
tion is not amendable by striking 
therefrom all matter making it sup- 
plementary and substituting in lieu 
thereof other matter, the effect of 
which would be to dissever the origi- 
nal from the supplemental petition, 
and convert the latter into a new suit 
solely against persons not parties to 
the case when the supplemental pe- 
tition was filed. Shackelford v. Cov- 
ington, 1380 Ga. 858, 61 SE 984. (2) 
Amendments as to parties generally 
See Parties § 184 et seq. 

Amended pioa dings generally see 
supra §§ 581-78 


a a a oe 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| §§ 791-792] 


ing;*S but in at least one jurisdiction an “amended 
and supplemental” pleading is not recognized.1® A 
supplemental pleading is part of the pleadings not- 
withstanding the presentation of a subsequent 
amendment to the original pleading.?° 

; The rights of par- 
ties to an action are ordinarily to be determined by,?+ 
and the pleadings ordinarily relate to,?? the state of 
facts existing at the time of the commencement of the 
action; and, in the absence of supplemental plead- 
ings, all issues are to be determined as of that date.?° 
If new matter subsequently arises, it cannot ordinar- 
ily be introduced under the original pleadings,** or 
be brought in by amendment,?* but should be taken 
advantage of by a supplemental pleading.?® 
versely, an allegation not relating to matters which 
transpired subsequent to the commencement of the 


[§ 792] 2. Nature and Office. 


action is not properly inserted in 


pleading.?7 Although the facts oceur before the com- 
mencement of the suit, if a party does not learn of 


PLEADING 


7 y BL 
judgment. 


Con- 


a supplemental | posite effect.*® 


their existence until after he has filed his pleading, |- ing.?® 


he may usually file a supplemental 


18. Montana Nat. Bank v. Bing- 
ham;.:83) Mont. 24, 269) P62. See 
Thomas v. Mahin, 76 Colo. 200, 202, 
230 P 793 (“this so-called supplemen- 
tal petition is partly an amendment to 
the original because it is not confined 
to facts which occurred after the ac- 
tion was commenced’’). 

19. Fisher v. Bullock, 204 App. 
Div. 523, 198 NYS 538 [app dism 237 
N. Y. 542 mem, 143 NE 735 mem]; 
Presbytery Trustees v. Westminster 
Presb. Church, 142 App. Div. 876, 127 
NYS 851 [rev 67 Misc. 317, 122 NYS 
309]; Jones v. Ramsey, 133) App. Div. 
737, 118 NYS 134; Luckey v. Mock- 
ridge, 112 App. Div. 199, 98 NYS 335; 
Horowitz v. Goodman, 112 App. Div. 
13, 98 NYS 53. See California Farm, 
ete., Co. v. Schiappa-Pietra, 151 Cal. 
732, 91 P 593 (holding that, although 
a complaint and a supplemental com- 
plaint are incorporated in one docu- 
ment, styled an ‘amended and supple- 
mental complaint,” the supplemental 
complaint being distinguished only by 
being contained in separately, but 
eonsecutively, numbered paragraphs, 
they are to be considered as separate 
pleadings). But see Markowitz _ v. 
Markowitz, 119 Misc. 609, 196 NYS 
828 (holding that, under a statute al- 
lowing one or more kinds of relief, 
in the alternative or otherwise, in a 
single motion, plaintiff will be per- 
mitted to serve an amended complaint 
and a supplemental complaint re- 
spectively, where defendant will not 
be prejudiced thereby); Bertrand v. 
Oesting Bldg. Co., Inc., 163 NYS 70 
{aff 164 NYS 1086 mem] (holding 
that this rule does not prevent the 
service of a supplemental answer set- 
ting forth a fact which happened after 
the service of an amended answer). 

20. Hicks v. Stewart, 53 Tex. Civ. 
A. 401,:118 SW 206 

age See Actions § 392 text and note 


22.5 Ward v.-Boyce, 152-N. Y. 191, 
46 NE 180, 36 LRA 549. 

23. Rairden v. Hedrick, 46 Mont. 
510, 129 P 498. 

24. Guptill v. Red Wing, 76 Minn. 
129, 78 NW 970. 

25. See supra § 670. 

[a] Amended and supplemental 
pleadings distinguished.—(1) ‘The 
distinction between an amended and 
supplemental complaint is important. 
An amendment to a pleading has ref- 
erence to facts existing at the time 
of the commencement of the action. 
A supplemental pleading has refer- 
ence to the inserting of allegations of 
material facts which occurred after 
the original pleading was served, or of 
which the pleader at that time had no 
knowledge.” . Fisher v. Bullock, 204 
App. Div. ae 525, 198 NYS 538 [app 
dism 237 N. Y. 542 mem, 143 NE 735 


pleading,?® and 


mem]. To same effect Brinberg v. 
Oliver Typewriter Co:, 174 App. Div. 
511, 161 NYS 226. (2) ‘The difference 
between an amended pleading and a 
supplemental one is that the former 
relates to facts occurring before 
pleading and the latter relates to 
facts occurring after pleading—a 
technical difference only.” State v. 
Ramsey County Dist. Ct., 91 Minn. 
161, 164, 97 NW 581. 

, 26. Alaska.—Bush v. Pioneer Min. 
Co., 3 Alaska 610. 

Cal.—Metropolis Trust, ete., Bank 
v. Barnet, 165 Cal. 449, 182 P 8388; 
Moulton v. Parks, 64 Cal. 166, 30 P 
6133. Collins) \v. Sargent, 89, Cal. A. 
107, 264 P 776; Dolley v. Ragon, 66 
Cal. A. 707,228 P52. 

Colo.—Sayre v. Sage, 47 Colo. 559, 
108 P 160; By eae, v. Jerome, 19 
Colo. 128, 34 P 760. 
eae Musselman v. Manly, 42 Ind. 

Iowa.—Seevers v. Hamilton, 11 
Iowa 66. 

Minn.—Guptill v. Red Wing, 76 
Minn. 129, 78 NW 970: 

N. Y.—Ward v. Boyce, 152 N. Y. 
191, 46 NE 180, 36 LRA 549; Styles 
v. Fuller, 101 N. Y. 622, 4 NE 348, 3 
HowPrNS 464; Peo. v. Nolan, 101 N. 
Y. 539, 5 NE 446; Milliken v. McGar- 
rah, 164 App. Div. 110, 149 NYS 484; 
Casassa v. Savarese, 149 App. Div. 
243, 133 NYS 657; Galm v. Sullivan, 
117 App. Div. 235, 101 NYS 1060; 
Hastings v. McKinley, 1 E. D. Smith 
273 [aff Seld. 173]; Le Boeuf v. Gray, 
42 Misc. 632, 87 NYS 597 [aff 92 NYS 
1132 mem]; Bostwick v. Menck, 8 
AbbPrNS 169 [rev on other grounds 
4 Daly 68]; Williams v. Hernon, 16 
AbbPr 173; Hornfager v. Hornfager, 
6 HowPr 13, CodeRepNS 180. 

Oh.—Lake Shore, ete., R. Co. v. 
Hucchins, 3st {Ohy- Ste soe -Cookimnv. 
Gilpin, 7 Oh. Dec. (Reprint) 291, 2 
CincLBul 82. 

Z Soe noe v. Gould, 8 Okl., 690, 59 

Or.—Wagenaar v. Beeman-Wood- 
WardsCo., 465, Or, 1097 13 iP. 023: 

S. C.—McCaslin v. Latimer, 17 S. 
(Oy lek 

S. D.—Murphy y. Plankinton Bank, 
LSS. (Dy VB 7, LOO NeW (61°4,212 0: Sia. De 
178, 105 NW 245. 

Wash.—Keeler v. Parks, 72 Wash. 

255, 130 P 111; Powell v. Nolan, 27 
Wash. 318, 67 P 712; 68 P 389. 
_ [a] “The object of such a plead- 
ing is . {to provide] in effect, 
for a consideration by the court upon 
the trial of all the matters between 
the parties which are germane to the 
issues involved in the pleadings.” 
Wetsel v. Wetsel, 169 NYS 259, 260. 
To same effect Prince v. Gosnell, 47 
Okl. 570, 149 P 1162. 


should not file an amended pleading.?® 
mental pleading must be a special pleading showing 
facts which occurred or came to the pleader’s knowl- 
edge after the former pleadings were filed,?° and 
must strengthen the allegations of the original plead- 
ings and supply the facts which may be necessary to 
a complete determination of the rights of the parties 
touching the subject matter of the suit, upon the 
facts existing at the time of the rendition of the 
It is an additional pleading ;?? it does 
not take the place of the original pleading.** 
few jurisdictions it is held that in every supplemental 
pleading it is necessary to restate the entire cause 
of action, defense, or reply, and that all matters set 
forth in the original pleading and not earried for- 
ward into the supplemental pleading are aban- 
doned;** but the weight of authority is to the op- 
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A supple- 


In a 


Only facts material to the original cause of action 
and issues should be set up in a supplemental plead- 


Whether a pleading is amendatory or supplemental 


[b] In Texas, as defined by rule 
of court, “‘the office of a supplemental 
pleading is to allege new facts not 
before alleged by the pleader, in re- 
ply to that which has been alleged by 
the opposite party in the last pre- 
ceding pleading filed by such adver- 
sary.” Rockhold v. Lucky Tiger Oil 
Co., (Civ. A.) 4 SW (2d) 1046, 1051. 

[c] A judgment rendered subse- 
quent to the former pleading deter- 
mining the matters in controversy, or 
a part thereof, may be pleaded by a 
Supplemental pleading. Peo. v. No- 
Tan, LOD, IN. Vi. 51395 05 «IN 24465 

27. Stokely v. Connor, 80 Fla. 89, 
85 8S 678; Barnard v. Gantz, 140 N. Y. 
249; 35 NE 430; Leclerc-v. Canadian 
SS. Lines, Ltd., 26 Que. Pr. 204. 

28. Gebhardt v. Wadleigh, 291 Fed. 
716; Fisher v. Bullock, 204 App. Div. 
523, 198 NYS 538 [app dism 237 N. 
Y. 542 mem, 143 NE 735 mem]; Ca- 
sassa v. Savarese, 149 App. Div. 243, 
133 NYS 657; Reynolds v. Atna iB 
Ins. Co., 16 App. Div. 74, 44 NYS 691; 
Hoyt v. Sheldon, 4 AbbPr 59 [aff 19 
Ne Xe 204. 

[a] “Knowledge” within the 
meaning of a statute providing that 
either party may, by leave of court, 
file supplemental pleadings, allege 
material facts which happened or 
had come to his knowledge, etc., 
means actual and not constructive 
knowledge. Peo. v. Carrol, 11 Heisk. 
(Tenn.) 417. ; 

{[b] Substitution for original 
pleading.—Matter occurring before 
trial is commenced, but not known to 
the parties until ‘afterward, should 
be introduced by amendment. instead 
of a supplemental pleading, where it 
is sought to be substituted for, and 
is not supplemental to, the original 
pleading. Murphy v. Plankinton 
Bank, 18 S. D. BIT, 100 NW 614, 20 
S. D. 178, 105 NW 245. 

a, Gebhardt v. Wadleigh, 291 Fed. 
30. Johnson v. Briscoe, 92 Ind. 367. 
31. Carr v. Besse, 82 Ind. A. 124, 

143 NE 639; Wetsel v. Wetsel, 169 

Wade v. Gould, 8 Okl. 690, 

Noonan v. Orton, 21 Wis. 


32. Shackelford v. 
Ga. 858, 61 S 984; Wetsel v. Wetsel, 
169 NYS 259. 

33. Wetsel v. Wetsel, supra. And 
see infra § 800 text and notes 28, 29.. 

34. Ward v. Davidson, 89 Mo. 445, 
1 SW 846; Pople v. Orekar, 22 N. M. 
307, 161 P1110; Albright v. Albright, 
21 N. M. 606, 157 P 662, AnnCas1918E 
542. And see infra § 805 text and 
note 5. 

35. See infra §§ 800, 805. 

36. U. S.—Minerals Separation v. 
Miami Copper Co., 264 Fed. 528. 


Covington, 130 
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must be determined from its substance, rather than 
from the title given it by the pleader;** thus, mere 
misnomer in designating a pleading as a supplemen- 
tal pleading instead of an amended pleading or vice 
versa will have no effect, where the substantial rights 
of the parties are not affected thereby,®* and an ad- 
ditional pleading may be treated according to the 
matter it contains as an amended pleading, although 
it be styled a supplementary pleading, or vice versa.*® 

Assignment of a claim after action is brought has 
been held not a proper subject to be set up in a sup- 


plemental pleading.*°® 


[§ 793] 3. Right To File and Leave of Court.*! 
The consent of the adverse party*? or leave of 
court,*? must be had in order to file a supplemental 
pleading, and the granting or refusal of such leave 


Cal.—Imperial Land Co. v. Imperial 
LO TSty wld oa Calor GOO.) | hol gubanl LGr 
Brown v. Valley View Min. Co., 127 
Cal. 630, 60 P 424; Baker v. Brickell, 
102 Cal. 620, 36 P 950 [app dism 166 
Wes meiiumemem, ig oset. 99s mem 41 
L. ed. 1186 mem]. 

Iowa.—Wapello State Sav. Bank v. 
Colton, 143 Iowa 359, 122 NW 149; 
Little v. Pottawattamie County, 127 

‘Iowa 376, 101 NW 752. 

N. Y.—Bowery Nat. Bank v. Dur- 
yee, 74 N. Y. 491, 56 HowPr 42 [aff 
55 HowPr 88]; Fisher v. Bullock, 204 
App. Div. 523, 198 NYS 538 [app dism 
237 N. Y. 542 mem, 143 NE 735 mem]; 
Wetsel v. Wetsel, 169 NYS 259. 

Okl.—Kingfisher Impr. Co. v. Tal- 
ley, 51 Okl. 226, 151 P'873; Farriss v. 
Reader, 49 Okl. 492, 153 P 682; Reader 
Vv. -Parriss, 49 Okl, 459; 153 PRP 678, 
LRA1916D 672. 

Que.—Mercure v. Munsey, 19 Que. 
Pre Ls2s 

And see infra § 795 text and note 
85; § 796 text and note 4; § 801 text 
and notes 415 50. 

37. Bush v. Pioneer Min. Co., 179 
Beds +78, 1102) CCA 3725 Gardner: v. 
Leavenworth, 94 Kan, 509, 146 P 1000; 
Adams v. Webb, 104 Okl. 180, 230 P 
Sus: sSayeiv. Hill, 104 S2\C.4 23%, 88 
SE 529. Compare Davis v. Sauls, 
(Tex. Civ. A.) 298 SW 441 (holding 
that a so-called supplemental petition 
could not be properly classified either 
as a supplemental petition or as an 
amended original petition). 

38. Chadron Bank v. Anderson, 6 
Wyo. 518, 48 P 197. . 

39. U. S—Bush v. Pioneer Min. 
Co., 179 Fed. 78, 102 CCA 372. 

Cal.—tIrer v. Gawn, (A.) 277 P 1053. 

Iowa.—Seevers v. Hamilton, 1 
Iowa 66. A 

Kan.—Gardner v. Leavenworth, 94 
Kan. 509, 146 P 1000. 

N. Y.—Howard v. Johnston, 82 N. 
Y. 271; Knickerbocker L. Ins. Co. v. 
Nelson, 78 N. Y. 137, 7 AbbNCas 170 
fatiere Buns 2s 

Oh.—Cincinnati v. Cameron, 33 Oh. 


St. 336. 
Okl.—Adams v. Webb, 104 Okl. 180, 
230 P 878. 


Porto Rico.—Chavier v. Giraldez, 
15 Porto Rico 145. 

40. Mackay v. Treat, 213 App. Div. 
725, 211 NYS 19; Shepard, etc., Lum- 
ber Co. v. Hurd, 55 App. Div. 627, 66 


NYS 766. And see infra § 796 note 
Wf) {Boi 

41. Supplemental answer see infra 
§ 802. 

42. Callaway v. Webster, 1 Rob. 
ia.) "5535. Rost’ \v.0 St. Brancis’ 


Church, 5 Mart. N. S. (La.) 191. 

43. Petry v. Petry, 142 Ky. 564, 
rie SW 922. And see cases infra note 
44, 

{a] A judge at chambers may 
grant leave (1) to file a supplemental 
complaint (Cook v. Walker, 15 Ga. 
457; Edwards v. Edwards, 14 S. C. 
11), (2) but not after the cause is at 
issue and noticed for trial (Fuller v. 
Roosevelt, 4 Cow. (N. Y.) 144), (3) 


PLEADING 


court.*# 


eretion.*® 


[§§ 792-793 


is a matter largely within the discretion of the 
But such discretion is not arbitrary,*® but 
judicial in character,#® and must be exercised rea- 
sonably, and not eapriciously or willfully ;*7 and upon 
good cause shown, the court cannot refuse to allow 
a supplemental pleading without an abuse of its dis- 
Although leave to file a supplemental 
pleading may be refused where the new matter of- 
fered is clearly frivolous or inequitable in its na- 
ture,*® it has been held that it should be granted, al- 
most as a matter of course, in the interest of justice 


and for the protection of the party’s rights,°° and 


unless it is stipulated that a trial 
shall be had before the judge without 
a jury (Clews v. Traer, 57 Iowa 459, 
10 NW 838). 

44, U. S.—Mexican Cent. R. Co. v. 
Pinkney, 149 U..S..194, 13 SCt 859, 37 
L. ed. 699; Berliner Gramophone Co. 
v. Seaman, 113 Fed. 750, 51 CCA 440; 
Sheffield, etc., Coal, ete., Co. v. New- 
man, 77 Fed. 787, 28 CCA 459. 

Cal.—Jacob v. Lorenz, 98 Cal. 332, 
33 P 119; Merced Bank v. Price, 9 
Cal Ay ATEN IS Pass: 

Ill.—Davis v. Lang, 153 Ill. 175, 38 
NE 635. 

Ind.—Indiana Pipe Line Co. v. 
Christensen, 195 Ind. 106, 143 NE 596; 
Cleveland, etc., R. Co. v. Hadley,.179 
Ind. 429, 101 NE 473, 45 LRANS 796; 


Muncie, ete., Tract. Co. v. Citizens’ 
Gas, ete, Co, 179) Ind13'2255 100 NE 
65; Schmoe v. Cotton, 167 Ind. 364, 


79 NE 184; Pouder v. Tate, 132 Ind. 
327, 30 NE 880; Johnson vy. Briscoe, 
92 Ind. 367; Musselman v. Manly, 
42 Ind. 462; Carr v. Besse, 82 Ind. A. 
124, 143 NE 639, 640 [cit Cyc]. 
Iowa.—Littie Vv. Pottawattamie 
County, 127 Iowa 376, 101 NW 752. 
Kan.—Alexander vy. Clarkson, 96 
Kan. 174, 150 P 576; Goodacre v. Skin- 
ner, 47 Kan. 575, 28 P 705; Rogers v. 
Hodgson, 46 Kan. 276, 26 P 732. 
La.—Callaway v. Webster, 1 Rob. 
553; Baines v. Higgins, 2 La. 220; 
Rost v. St. Francis’ Church, 5 Mart. 
INGE S ode 
Minn.—-Stacy 
480, 81 NW 3891 
N. Y.—Halfmoon Bridge Co. v. Ca- 
nal Bd., 213° N. Ys 160; 10% NE 344; 
John Di Park, ete. Conv. Elubbard, 
198 N. Y. 136, 91 NE 261; Farmers’ 
T56 iGO we, Bankers*s olen) Del. Cony, 
LOOiverINT APY Geeks 4 ea Ose sNGE MeO) wee TA 
NYCivProc 187; Fleischmann v. Ben- 
nett, 79 N. Y. 579; Knickerbocker L. 
Inis2y Con lby. Nelson wise Nu Yio Talat 
AbbNG@as* “U70m, faffi 133 Eun) 320: 
Spears v. New York, 72 N. Y. 442 
[dism app 10 Hun 160]; Holyoke v. 
Adams, 59 N. Y. 233 [dism app 1 Hun 
223, 2 Thomps. & C. 1]; Medbury v. 
Swan, 46 N. Y. 200; Doyle v. Chat- 
ham, etc., Nat. Bank, 219 App. Div. 
522, 220 NYS 2381; Peo. v. Beguelin, 
184 “App, —Diva Mib9, “172 NMS 5380" 
Stokes v. Manhattan R. Co., 47 App. 
Div.) 58, (62 UNYS seen Otten v. Wan= 
hattan R, Co., 24 App. Div. 130, 48 
NYS 945; New York Cent., etc, R. 
Co. v. Haffen, 28 App. Div. 377, 48 
NYS 316; Metropolis Bank v. Lissner, 
6 App. Div. 378, 40 NYS 201; Latham 
v. Richards, 15 Hun 129; Stewart v. 
James, 38 N. Y. Super. 366 [rev 38 
N. Y. Super. 56]; Rio Tinto Copper 
Min. Co. v. Black, 85 NYS 1116. But 
see Sand v. Borman, 134 App. Div. 651, 
119 NYS 454 (holding that a party has 
an absolute right to serve a supple- 
mental pleading, to allege material 
facts which have occurred after the 
original pleading was served). 


v. Stephen, 78 Minn. 


Okl.—Clem Oil Co. v. Oliver, 106 
Okl. 22, 232 P 942; Adams v. Webb, 
104 Okl. 180, 230 P 878; Wade v. 


that an application for such leave is granted almost 
as a matter of course where the other party cannot be 
injured or prejudiced thereby,®! or where the facts 
oceurring after the services of the original complaint 


Gould, 8 Okl. 690, 59 P 11. 
Porto Rico.—Arrache vy. Carlsson, 


33 Porto Rico 243. 


S. C.—Porter v. Dixie F. Ins. Co., 
107 S.C. 393, 93: SE 141; Bernard v. 
Bernard, 79 S. C. 364, 60 SE 700, 128 
AmSR 852; Copeland v. Copeland, 60 
S. C. 135, 38 °SH2 269. 

S. D.—Schouweiler v. Hough, 7 S. 
D. 163, 68 NW 776. 

Tex.—Childress v. Wolf, (Civ. A.) 
273 SW 274. 


Wash.—Long v.  FHisenbeis, 23 
Wash. 556, 63 P 249. 
Wis.—Matteson v. Curtis, 14 Wis. 


436. 

Que.—Mercure v. Munsey, 19 Que. 
Pr. 182. But see Scottish Union As- 
sur. Co. v. Quinn, 5 Que. Pr. 262 (hold- 
ing that an incidental and supplemen- 
tary demand, whereby a plaintiff 
claims something which he had omit- 
ted to ask for by his action, is not in 
the nature of an amendment, and does 
not need leave to be filed). 

[a] Statute not applicable.—<Acts 
(1903) ¢ 193 § 2 (Burns St. Annot. 
{1908] § 662), requiring every motion 
to insert new matter or to strike out 
any part of a pleading to be in writ- 
ing, and to set forth the words to be 
inserted or stricken out, does not ap- 
ply to a motion for leave to file a 
supplemental pleading. Cleveland, 
etc., R. Co. v. Hadley, 179 Ind. 429, 
101 NE 473, 45 LRANS 796. 

Discretion as to supplemental affi- 
davit of defense see infra § 806 text 
and note 16. ' 

Discretion as to supplemental an- 
swer see infra § 802 text and note 60. 


be ber Jacob v. Lorenz, 98 Cal. 332, 33 
ost “Wetsel v. Wetsel, 169 NYS 
47. John D. Park, ete., Co. v. Hub- 


bard, 198 N. Y. 136, 91 NE 261; Spears 
v. New York, 72 N. Y. 442 [dism app 
10 Hun 160]; Holyoke v. Adams, 59 
Nats 233; Wetsel v. Wetsel, 169 NYS 

48. Peo. v. 11 MHeisk. 
(Tenn.) 417. 

[a] Showing good cause implies a 
showing both of material facts that 
have happened or come to the plead- 
er’s knowledge since the former 
pleading, and of a reasonable excuse 
for any apparent delay in offering the 
supplemental pleading. Peo. v. Car- 
rol, 11 Heisk. (Tenn.) 417. 

49. Holyoke v. Adams, 59 N. Y. 
233; Hoyt v. Sheldon, 4 AbbPr 59 [aff 
LONG Yo e207 

50. Schouweiler v. Hough, 7 S. D. 
163, 68 NW 776. See Porter v. Dixie 
. Ins:'Co;, L0taSe Ca 393) OS PSRy a4 
(holding that leave will not be grant- 
ed unless the court is satisfied that 
it would be in the interest of justice). 


Carrol, 


51. Doyle v. Chatham, etc., Nat. 
Bank, 219 App. Div. 522, 220 NYS 
231; Milliken v. McGarrah, 164 App. 


Div. 110, 149 NYS 484; Merrihew v. 
Kingsbury, 150 App. Div. 40, 134 NYS 
452; Markowitz v. Markowitz, 119 
Mise. 609, 196 NYS 828, 


cies Tie Se DE RY) a EP Erde a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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entitle complainant to more extensive relief.52 The 
exercise of the court’s discretion may be reviewed on 
appeal, and, if erroneous, may be set aside, but un- 
less there has been a clear abuse of such discretion 
or applicant’s rights have been prejudiced, the court’s 
ruling will not be disturbed.** In the exercise of its 
discretion, the court may impose such conditions up- 
on the leave to file a supplemental pleading as ap- 
pear, under the circumstances, reasonable,®* such as 
the payment of costs to the date of the order®® or 
motion for leave;°* and it has been held that an 
order granting leave should not be granted without 
the imposition of terms.°* The court may, on proper 
terms, allow supplemental pleadings to be filed while 
a cause is pending,®® but it cannot give general leave 
to serve a supplemental pleading setting up any new 
matter that may thereafter occur in the action.®® In 
general, the substantial rights of the parties should 
not be decided on a mere motion for leave to file a 
supplemental pleading,®® and neither the merits of 
the case,®+ nor the sufficiency of the original plead- 
ing,®? will be considered on an application for leave 
to file a supplementary pleading; and the applica- 
tion will not be denied on the theory that a cause of 
action is not stated in the original pleading,®* unless 
its insufficiency has been thoroughly adjudicated,®# 
nor on the theory that the supplemental pleading 
will be of no avail;®* nor will the possible effect of a 

[a] Reason for rule.—‘‘That the 
parties to the litigation may have an 
opportunity to raise and have deter- 
mined such questions as they may 
think affect their respective inter- 
ests.” Milliken v. McGarrah, 164 App. 
Div. 110, 111, 149 NYS 484. To same 
effect Merrihew v. Kingsbury, 150 
App. Div. 40, 134 NYS 452. 

52. Latham vy. Richards, 15 Hun 
CN.» ¥.y) 1297) Johnson) v.--Victoria 
Chief Copper Min., etce., Co., 60 Misc. 
467, 113 NYS 1023. 

53. See Appeal and Error § 2762. 

54 Austin v. Jones, 47 Kan. 565, 


28 P 621; Jamestown v. Aiken, 211 
App. Div. 577, 206 NYS 681; Pickrell 


13, 64 NYS 821; 


NYS 316; 
Co 
Johnson  v. 
Min., etc., Co., 
1023. 


153 NYS 1004. 
63. 

Bank, 

231; 


PLEADING 


Tel. Co. v. Howe Tel. Co., 52 App. Div. 
New York Cent., etc., 
R. Co. v. Haffen, 23 App. Div. 377, 48 
Reynolds v. AXtna L. Ins. 
16 App. Div., 74, 
Victoria Chief Copper 
60 Misc. 467, 1138 NYS 


62. Doyle v. Chatham, etc., 
Bank, 219 App. Div. 522, 220 NYS 231; 
Baum v. Stockell, 168 App. Div. 286, 


Doyle v. Chatham, 
219 App. Div. 
Merrihew v. Kingsbury, 150 App. 
Div. 40, 134 NYS 452; 


G. Brewster Co., 138 App. Div. 139, 


[49 C.J.] 569 


judgment in a former suit control in determining 
whether a supplemental pleading shall be allowed.®® 
The inelusion of allegations not germane to the case 
made by the original pleading, in a supplemental 
pleading containing allegations. of fact relevant to 
and consistent with such case, is not ground for re- 
fusing leave to serve it.®7 

After judgment.®* In the absence of statutory 
provision to the contrary,°® a supplemental pleading 
may be allowed after judgment as well as before;?° 
and, where circumstances warrant the opening of a 
decree or judgment, such pleading is necessary to 
present the new issues to be litigated." 

[§ 794] 4. Application and Notice.*? To entitle 
a party to an order permitting the filing of a sup- 
plemental pleading, he must make application there- 
for with reasonable diligence,’* and if he neglects 
to do so for an unreasonable length of time, his ap- 
plication may be denied on the ground of laches.74 
However, mere delay in moving for leave does not of 
itself, on the ground of laches, preclude the court 
from allowing a supplemental pleading to be filed,*® 
unless it appears that the delay has caused a substan- 
tial injury to some party to the action.7® As long 
as the suit continues undisposed of, leave may be 
granted to parties to file supplemental pleadings, pro- 
vided, of course, they bring themselves within the 
provisions of the statute.77 It is usual to require 
and notes 23-25; 
note 96. 

[a] Thus, in a suit in equity (1) 
to adjust the rights of the heirs of 
a decedent, the chancellor may in his 
discretion allow an amended and sup- 
plemental petition to enforce 
judgment rendered on the original pe- 
tition, instead of requiring a new suit 
for that purpose. Aylor v. Aylor, 158 
Ky. 713, 166 SW 216. (2) Filing sup- 
plemental bill in equity after decree 
see Equity § 662. 

71. Pomeroy v. Hocking Valley R. 
Co., 187 App. Div. 158, 175 NYS 484. 


72. Time for filing: 
Supplemental answer see infra § 804. 


and § 804 text and 


44 NYS 691; 


Nat. 


etc., Nat. 
522, 220 NYS 


Brewster v. F. 


v. Mendel, 87 App. Div. 168, 84 NYS |]122 NYS 1019. Supplemental petition or complaint 
70; Myers v. Metropolitan El. R. Co., 64. Doyle v. Chatham, etc., Nat. see infra § 799. 

16 Daly 410, 2 NYS 2,19 NYCivProc | Bank, 219 App. Diy. 522; 220, NYS 73. Stacy v. Stephen, 78 Minn. 480, 
448; Staunton Vv. Swann, 10 | 231; Brewster v. F. G. Brewster Co.,| 81 NW 391. But see Henry v. Mon- 


the. 


NYCivProc 12. 

{a] Thus it is proper to grant 
leave on terms that no new notice of 
trial need be served, and that the is- 
sue retain its original date, its num- 
ber on the calendar, and its place on 
the day calendar, where the case had 
been on the calendar more than a year. 
Myers v. Metropolitan El. R. Co., 16 
Daly 410, 12 NYS 2, 19 NYCivProc 
448. 

[b] Condition held unreasonable 
as raising academic question.—James- 
town v. Aiken, 211 App. Div. 577, 206 
NYS 681. 

In respect of supplemental answer 
see infra § 802. 

55. Guiliano v. Whitenack, 3 Misc. 
54, 22 NYS 560. And see infra § 802 
text and note 62. 

56. Brinberg v. Oliver Typewriter 
Co., 174 App. Div. 511, 161 NYS 226. 

57. Jackson v. Rosenbrock, 144 
App. Div. 357, 128 NYS 1042. 


58. Miles v. Martin, 103 Nebr. 261, 
171 NW 907. y 
59. Stransky v. Harris, 22 Misc. 


691, 49 NYS 1123, 

60. Central Trust Co. v. West 
India Impr. Co., 109 App. Div. 517, 96 
NYSe SLO: Conreid v. Witmark, 73 
App. Div. 185, 76 NYS 690; Bate v. 
Fellowes, 17 N. Y. Super. 638. 

61. Doyle v. Chatham, etc., Nat. 
Bank, 219 App. Div. 522, 220 NYS 231; 
Presbytery Trustees v. “Westminster 
Presb. Church, 142 App. Div. 876, 127 
NYS 851 [rev 67 Misc. 317, 122 NYS 
309]; Brewster v. F. S. Brewster Coy 
138 App, Div. 139, 122 NYS 1019; Bell 


138 App. Div. 139, 122 NYS 1019. 


65. Doyle v. Chatham, etc., Nat. 
Bank, 219 App. Div. 522, 220 NYS 
231; Brewster v. F. G. Brewster Co., 


138 App. Div. 139,122 NYS 1019. 

{a] Reason for rule.—‘“Those ques- 
tions should be left to be decided on 
demurrer, or on motion for judgment 
on the pleadings, or on the trial, 
whereby the party desiring to inter- 
pose the pleading will be afforded a 
clear legal right to review any ad- 
verse decision or ruling.’’ Brewster 
v. F. G. Brewster Co., 138 App. Div. 
139, 140, 122 NYS 1019 [quot Doyle 
Vv. Chatham, etc., Nat. Bank, 219 App. 
Div. 522, 525, 920 NYS 231]. See in- 
fra § 795 text and note 99; and § 
802 text and note 77. But see infra § 
801 text and note 50. 

66. Wetsel v. Wetsel, 169 NYS 259. 

67. Brewster v. F. G. Brewster 
Co., 1388 App. Div. 139, 122 NYS 1019. 

68. Cross references: 

Amendment after se aont generally 

see supra §§ 623, 

Time for filing: 

Supplemental answer see infra § 

804. 
Supplemental petition or complaint 
see infra § 799. 

69. See statutory provisions. 

70. Aylor v. Aylor, 158 Ky. 713, 166 
SW 216; State v. Ramsey County 
DisteCt. Oi) Minn’. 161) 92 INIW (581 
Pomeroy v. Hocking Valley R. Co., 187 
App. Div. 158, 175 NYS 484; Ponca 
State Bank v. Adebar, 35 S. D. 480, 
152 NW 703. And see infra § 804 text 
and note 2. But see infra § 799 text 


tezuma Water, etc., Coz, 55 Colo. 182, 
133 P 747 (holding that ‘a plaintiff 
has a right, in a proper case, to file 
a supplemental complaint at any 
time’’). 

[a] The motion papers must at 
least make a prima facie showing 
of facts material to the case or de- 
fense which have occurred after the 
former pleading, or of which the par- 
ty was ignorant when the former 
pleading was made. Pickett v. Fidel- 
Ay ete Co., 60 (S Cra Gr ss She toOs 


74. Stacy v. Stephen, 78 Minn. 480, 
81 NW 391; Spears v. New York, 
72 N. Y. 442° [dism app 10 Hun 160]: 
Holyoke v. Adams, 59 N. Y. 233; Med- 
bury v. Swan, 46_N. Y. 200; Morel 
v. Garelly, 16 AbbPr (N. Y.) 269; 
Davis v. Erickson, 3 Wash. 654, 29 
P 86. And see infra § 804 text and 
note 82. 

75. Central Trust Co. v. West In- 
dia Impr. Co., 109 App. Div. 517, 96 
NYS 519; Rio Tinto Copper Min. Co. 
v. Black, 85 NYS 1116; Sparks v: 
Green, 69 S.C. 198, 48 SE 61; Har- 
rigan v. Gilchrist, 121 Wis. 127, 99 
NW 909. 

[a]. Thus a supplemental pleading 
may be served on proper notice un- 
der an order of court more than two 
years after action begun. Sparks vy. 
Green, 69 S. C.. 198, 48 Sm 62. 

76. Central Trust Co. v. West In- 
dia Impr. Co., 109 App. Div. 517, 96 
INDY 59s 

77. Austin v. Jones, 47 Kan. 565, 
28 P 621 (even four years or more). 
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that notice of the motion for leave to file a supple- 
mental pleading be served on the opposite party, and 
an opportunity given to hear his objections.7§ A 
copy of the proposed supplemental pleading should 
be submitted with the motion for leave to file,“® un- 
less the facts to be set out fully appear in the motion 


for leave.®® 


[§ 795] 5. Supplemental Petition or Complaint*!— 
A supplemental petition or complaint 
eannot be filed without leave of the court or consent 
of the opposite party,®? although no answer has been 
But, as a general rule, subject to restric- 
tions to be pointed out,** leave will be granted to 


a. In General. 


put in.§% 


78. Kan.—Goodacre v. Skinner, 47 
Kan. 575, 28 P7065. 

Nebr.—Fitzgerald v. Union 
Bank, yes Nebr. 97, 90 NW 994. 

N. M.—U. S. v. Rio Grande Dam, 
CEC CO. aN. Min, 3867065) 8 Jor Lath, 
UES. 266, 30 Sct 97, 54 L. ed. 
190]. 

N. Y.—Fleischmann vy. Bennett, 79 


Sav. 


N. Y. 579; Holyoke v. Adams, 59 N. 
WaZssco istewartev.cames, 138. Nay: 
Super. 366 [rev 38 N. Y. Super. 56]. 


Compare Fisk v. Albany, etc., R. Co., 
8 AbbPrNS 309 (holding that leave 
may be granted ex parte, and that, 
while the court may ‘direct notice 
of motion, it is not usual to do so 
unless an injunction or some other 
special relief is sought). 

Wash.—Davis v. Erickson, 3 Wash. 
654, 29 P 86. 

See Childress v. Wolf, (Tex. Civ. 
A.) 273 SW 274 (holding that a plain- 
tiff should not be permitted, just be- 
fore announcing ready for trial, to 
file such supplementary pleadings as 
would work a delay or postponement 
of the case, without some notice to 
the adverse party or without the 
court’s consent). 

[a] Failure to give notice is not 
reversible error where the application 
is presented in open court in the pres- 
ence of the other party or his attor- 
ney of record, and the order is grant- 
ed without any objection being raised 
that service of notice was not made. 
Flagg v. Flagg, 39 Nebr. 229, 58 NW 
109 } 


79. Diehl v. Beck, 61 App. Div. 
570, 70 NYS 818; Stokes v. Manhat- 
tan R. Come 7 App. Div. 58, 62 NYS 


80. Diehl v. Lambart, NYCivProc 
347. 
81. Cross references: 


Supplemental bill: 
In equity see Equity §§ 658-668. 
In suit in equity for an accounting 
see Accounts and Accounting § 
110. 
In suit for infringement of patent 
see Patents § 566. 
Supplemental libel in admiralty see 
Admiralty § 192. 
Supplemental petition or complaint: 
As means of revival see Abatement 
and Revival § 509. 
In action to foreclose mortgage see 
Mortgages § 1643. 
In bastardy proceedings see Bas- 
tards § 101. 
82. See supra § 793. 
83. Baines v. Higgins, La. 220. 
84. See infra §§ 796-800. 


85. U. S.—Rio Grande Maina, ete., 
Co. v. U. S., 215 U. S. 266, 30 SCt 97, 
54 L. ed. 190. 


Cal.—Baker v. Brickell, 102 Cal. 
620, 36 P 950; Van Maren v. Johnson, 
15 Cal. 308; Melvin v. BE. eT et cry 
Stone Co., 7 Cal. A. 324, 94 P 389. 

Colo.—Henry v. Montezuma Wa- 
ter), etc., Co., 55 Colo. 182; 133 P 747. 

Ind.—Luckett v. Hammond, 188 Ind. 
484, 124 NE 675; Barker v. Prizer, 
150 Ind. 4, 48 NE 4; Richwine v. 
Noblesville Presb. Church, 135 Ind. 
80, 34 NE 737; Pouder v. Tate, 132 
Ind. 327, 30 NE 880; Kimble v. Seal, 
92 Ind. 276; Musselman y. Manly, 
42 Ind. 462; Niagara Oil Co. v. Jack- 


ee EEE EEE es ee a ae eee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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file a supplemental complaint, which alleges any ma- 
terial fact which has happened or come to plaintiff’s 
knowledge since the original complaint was filed, such 
being the office of a supplemental complaint.®® 
facts may include a decree or judgment of a compe- 
tent court rendered after the commencement of the 


Such 


action,®® and failure to satisfy the judgment,*? dam- 


the litigation ;' 


son, 48 Ind. A. 238, 91 NE 825. 

Iowa.—Citizens’ State Bank v. Jess, 
127 Iowa 450, 103 NW 471; Christie 
Vv. Lowa Ins. Co;, 111 Lowa 177, 82 
NW 499; Davenport v. Mitchell, 15 
Iowa 194. 

Kan.—Gardner v. Leavenworth, 94 
Kan. 509, 146 P 1000; Crane v. Lowe, 
59 Kan. 606, 54 P 666; Austin v. 
Jones, 47 Kan. 565, 28 P 621; Wil- 
liams v. Moorehead, 33 Kan. 609, 7 
P 226: 
pea eas v. White, 14 La. Ann. 


Mass.—Graef v. Bernard, 162 Mass. 
300, 38 NE 503. 
Mo.—-Cohn v. Souders, 175 Mo. 455, 


75 SW 413; Childs v. Kansas City, 
etc., R. Co., 117 Mo. 414; 23 SW.,373, 
17 SW 954. 


N. M.—U. S. v. Rio Grande Dam, 
ete: (Co. 13: (Nz-Me3'86, (85.2 3938—fatt 
Top yee: S. 266, 30 SCt 97, 54 L. ed. 

N. Y.—Lawrence v. Church, 128 N. 
Y. 324, 28 NE 499; Brinberg v. Oli- 
ver Typewriter Co., 174 App. Div. 511, 
161 NYS 226; Baum v.. Stockell, 168 
App. Div. 286, 153 NYS 1004; Milli- 
ken v. McGarrah, 164 App. Div. 110, 
149 NYS 484; ‘Brewster v. F. fem 
Brewster Co., 138 App. Dive 139, 122 
NYS 1019; Horowitz v. Goodman, 112 
Apps Din, 6398 INS oo Central 
Trust Co. v. West India impr. Co., 
109 App. Div. 517, 96 NYS 519; Bell 
Tel. Co. v. Home Tel. Cos b2y App: 
Div. 13, 64 NYS 821; Moore v. Moore, 
44 App. Div. 253, 60 NYS 653; Har- 
ris v. Elliott, 24 App. Div. 133, 48 
NYS 1020; New York Cent., etc., R. 
Co. Vv. Haffen, 23) App. Div..377, 48 
NY Sul Sie Diehl w Lambart, —9 
NYCivProc 347; Bostwick v. Menck, 
8 AbbPrNS 169 [rev on other grounds 
4 Daly 68]. 

Oh.—Gibbon v. Dougherty, 10 Oh. 
St. 365. 

Porto Rico.—Chavier v. Giraldez, 15 
Porto Rico 145. 

S. D.—Kirby v. Muench, 12 S. D. 
616, 82 NW 93. 

Tex.—Jackson v. Deslonde, 1 Tex. 
Unrep. Cas. 674; Burleson v. Tinnin, 
pees A.) 100 Sw 350; Grand Lodge 

Oe) Wig Wiseve Bollman, 22 Tex. Civ. 
oN 106, 53 SW 829; Hatch v. Rodgers, 
(Civ. A.) 40 SW 819; Duer v. Endres, 
1 Tex. A. Civ. Cas. § 322; Bean v. Mc- 
Quiddy, 1 Tex. A. Civ. Cas. § 51. 

Wash.—Hodges v. Price, 38 Wash. 
1, 80 P 202; Long vy. Hisenbeis, 23 
Wash. 556, 63 P 249. 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. 

[a] Test of materiality.—‘'The al- 
legations [of the prepared supple- 
mental bill] are not shown to be ma- 
terial, unless it appears that the 
plaintiff may not under the original 
bill have the relief prayed for by the 
proposed supplemental bill.” Miner- 
als Separation v. Miami Copper Co., 
264 Fed. 528, 530. 

[b] Several parties may join in a 
supplemental petition where the mat- 
ters alleged therein are common to 
all. Texarkana, etc., R. Co. v. Hart- 
LORG™ INS (CO yele nese liver tan 64.9 Semrard. 
SW 533. 

[c] Rights of defendant must be 
properly safeguarded. Henry v. 


change in the relations of parties.°° 
ters ‘which have been held properly,®? or not prop- 


ages that have accrued during the pendency of the 
action, ®8 or the fact that parties have been newly dis- 
covered as being interested in the subject matter of 
89 or facts may be set up showing a 


Other mat- 


Montezuma eter: etc., Co., 55 Colo. 
L825 US oat Ale 
Nature and office of supplemental 
pleadings generally see supra § 792 
Evidentiary matter as not support- 
ing supplemental bill in equity see 
Equity § 659 text and notes 97-99. 
86. Lawrence v. Church, 128 N. 


| ¥. 324, 28 NE 499 [rev 57 Hun 585, 


10 NYS 566]; Merrihew v. Kings- 
bury, 150 App. Div. 40, 134 NYS 452; 
Scofield v. Excelsior Oil Co., 20 Oh. 
Cir, Ct. Ne Si 513) 27) Ont Cire tits 4ue 

Pleading judgment rendered after 
commencement of action generally 
see Judgments § 1495. 

87. \Merrihew v. Kingsbury, 150 
App. Div. 40, 184 NYS 452; Scofield 
v. Excelsior Oil Co., 20 Oh. Cir. Ct. N. 
S: 613,227 On. Cir. Otys341, 

88. See Damages § 303 

g9. See Parties §§ 249- 268, 306. 

90. Dennison v. Willcut, 
793, 35 P 698; Stocking v. Hanson, 22 
Minn. 542; Moore v. Moore, 44 App. 
Div. 253, 60 NYS 653; Hughes v. 
Hodges, 94 N. C. 56. But see Para- 
more v. Continental Bank, etc., Co., 
(La.) 123 S 321 (holding that, after 
a ruling denying plaintiff a right of 
action for personal judgment against 
defendant stockholders, and after is- 
sue was joined on the matter of rec- 
ognizing plaintiff as liquidator and 
approving his account as such, plain- 
tiff’'s supplemental petition making 
the same claim for personal judgment 
against defendants, but as trustee 
instead of liquidator, was properly 
disallowed, as changing issues and 
coming too late). 

[a] Marriage of a single woman, 
defendant, pending a suit and motion 
to have her husband joined therein, 
should be presented by a supplemen- 
tal complaint, not by amendment. 
Van Maren v. Johnson, 15 Cal. 308. 

91. See cases infra this note. 

fa] Matters held properly set up 
by supplemental petition or com- 
plaint.—(1) Nonpayment of balance 
of purchase price falling due subse- 
quent to the commencement of the 
seller’s action. Jones v. California 
Growers, etc., Inc., 182 Cal. 777, 190 P 
172. (2) Change of interest rate aft- 
er filing of original petition in bond 
validation proceedings. Jackson 
Lumber Co. v. Walton County, 95 Fla. 
632, 116 S 771. (8) Acts of buyer, 
claimed to constitute acceptance of 
machine sold, and occurring after his 
rescission and commencement of ac- 
tion by seller for price. J. L. Owens 
Co. v. Leland Parnibes! HE ComeLas 
Iowa 271, 198 NW 19. (4) Equitable 
mortgage, where original petition al- 
leged a verbal mortgage. Sparkman 
v. Handley First State Bank, (Tex. 
Civ. A.) 246 SW 724 [conforming to 
cert questions (Commn. A.) 244 SW 
127]. (5) Continued trespass upon 
property after commencement of ac- 
tion. Saye v. Hill, 104 S. C, 287, 88 
SE 529. (6) Compliance, after suit 
brought, with statutes requiring pay- 
ment of license fee by foreign cor- 
poration as requisite to maintenance 
of an action. Shipman v. Portland 
Constr. Co.,-64, Or. 1,128 -P. 9897. (7%) 
Acquisition of title by plaintiff after 
filing of original complaint or peti- 


Jeuldare 


§§ 795-796] 


erly,®? set up by supplemental petition or complaint 
The purpose of the sup- 
plemental complaint is to show how plaintiff’s rights 
have changed since he commenced his action, and to 
what relief, as varied or added to, he is entitled at the 
time the supplemental complaint is filed.°* 
been held that a supplemental complaint required by 
statute need not be filed when it will amount to noth- 
ing more than a compliance with a useless form;°* nor 
should it be allowed where it is unnecessary,®® as 
where it adds nothing to the original complaint.°®® 
Leave will not ordinarily be granted to file a supple- 
mental complaint alleging facts known to plaintiff at 
the time of commencing the action,®°* or which were 


will be found in the notes. 


tion. Bush v. Pioneer Min. Co., 3 
Alaska 610; Robertson v. Rawlins 
County, 84 Kan. 52, 113 P 413, 86 Kan. 
10, 119 P 316. (8) Correction of mis- 
take in original petition in addressing 
wrong court. Kunnes v. Kogos, (La.) 
123 S 122. (9) Enactment of new 
city charter. Jamestown v. Aiken, 
211 App. Div. 577, 206 NYS 681. (10) 
In, action against father to recover 
for board and lodging furnished sons, 
board and lodging furnished between 
beginning — of action and trial. 
Sehmit v. Campbell, 140 Wash. 376, 
249 Dees 481s (11) Development of 
mervous condition, resulting in bank- 
ruptey and loss of business, after 
commencement of action for personal 
injuries. Brinberg v. Oliver Type- 
writer Co., 174 App. Div. 511, 161 NYS 
226. (12) Allegation for reasonable 
attorney’s fees, allowed by statute 
in suit on a policy of insurance. 
Johnson v. Prudential L. Ins. Co., 
120° Ore epee cpa oo6) | Walker ow. 
Fireman’s Fund Ins. Co., 114 Or. 
45 284, 5425 551 peit; Cycle (13) 
Washing away by flood of part of 
land purchased after commencement 
of action to rescind contract to pur- 
chase for false representations. 
Cooper v. Huntington, 178 Cal. 160, 
172 P 591. (14) Request to set aside 
agreement to dismiss original action 
and deed executed pursuant thereto, 
on the ground that the settlement 
providing therefor was procured by 
fraud. Daniel v. Daniel, 106 Wash. 
659, 181 P 215. (15) Other matters 
held properly set up. Jackson v. Ro- 
senbrock, 144 App. Div. 357, 128 NYS 
1042. And see cases infra § 796 
note 9. 

92. See cases infra this note. 

[a] Matters held not properly set 
up by supplemental petition or com- 
plaint.—(1) Settlement by one of 
two defendants sued as joint tort- 
feasors. Tankersley v. Lincoln Tract. 
Co., 101 Nebr. 578, 163 NW 850. (2) 
Matters occurring prior to commence- 
ment of sequestration action. Bishop 
v. Taylor, 210 App. Div. 1, 205 NYS 
€53. (3) Fraud in inducing contract, 
where notice of rescission was not 
given until after the action, for mon- 
ey had and received on an implied 
contract to repay it, was begun. 
Trempe v. Perlman, 187 App. Div. 745, 
176 NYS: 130. (4) Payment of in- 
surance policy to husband after com- 
mencement of action by wife, hold- 
ing life interest in his premises, to 
recover the proceeds of the policy 
after the burning of a house. Doty 
v. Renssalaer County Mut. F. Ins. Co., 
188 App. Div. 29, 176 NYS 55. And 
gee cases infra § 796 note 5 [b]. 

93. Cal.—Cooper v. Huntington, 
178 a cee 172 P 591; California 
Farm, "Co. v. Schiappa- Pietra, 
151 Cal. “738, 91 P 593; Collins v. Sar- 
gent, 89 Cal. A. LOT 264 P 776; Con- 
Tin ¥. Southern Pac. R. Co., 40 Cal. 
Ase U2 P66. 

Il1].—Miller v. woee U35-L1. 190) 25 
NE 756, 10 LRA 292 

Ind.—Muncie, ete., Tract. Co. v. 
Citizens’ Gas, etc., Co., 179 Ind. 322) 
100 NE 65; Chapman v. Jones, 149 
Ind. 434, 47 NE 1065; Richwine v. 
Noblesville Presb. Church, 135 Ind. 
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complaint.?® 


It has 


Relief.* 


80, 34 NE 737; 
Ind. 332. 


Patten v. Stewart, 24 


Iowa.—Kean v. Rogers, 118 NW 
515, 146 Iowa 559, 123 NW 754; Foote 
v. Burlington Gas Light Co., 103 Io- 
wa 51.6, 72 NW 755% 

N. Y.—Penman vy. Slocum, 41 N. Y. 
53; McRoberts v. Pooley, 1 NYSt 
72 


5. 
Se —Wade v. Gould, 8 Okl. 690, 59 


[aj “Tt is the function of the sup- 
plemental petition to supply the facts 
which may be necessary to a com- 
plete determination of the rights of 
plaintiff and defendant, touching the 
subject-matter of the suit, upon the 
facts existing at the time of the ren- 
dition of the judgment, and which 
would vary the relief to which the 
plaintiff would have been entitled at 
the commencement of the action.” 


1B 


Wade v. Gould, 8 Okl. 690, 695, 59 
fT by 
[b] If larger damages are sought 


than alleged and demanded in the 
complaint, they may be brought in by 
a supplemental pleading. Orfield v. 
Harney, 33 N. D. 568, 157 NW 124, 128 
[cit Cyc]. And see cases infra § 
796 note 11. : 
wee Hughes v. Hodges, 94 N. C. 
95. Henry v. Montezuma Water, 
etc., Co., 55 Colo. 182, 133 P 747; Sage 
Ve Mosher, 7. “How Pri @Ne YS) 31675 
pS v. Parkinson, 4 Utah 64, 6 P 
{a] , Rule applied where another 
Suit is already pending of such a na- 
ture that, if the supplemental com- 
plaint is filed, defendant will be en- 
titled to have the other one discon; 


tinued. Sage v. Mosher, 17 HowPr 
(GONG Oe) BOE 
96. Henry v. Montezuma Water, 


eter, Como] Colo, 82, 133 vate 

[a] Thus, where the original com- 
plaint, in an action by an employee, 
alleged that he had procured a pur- 
chaser ready, able, and willing to 
purchase, a supplemental allegation 
that since tlhe beginning of the ac- 
tion the corporation had sold the 
property to the same purchaser on 
substantially the same terms is only 
evidence supporting the original 
averment, and is unnecessary. : Hen- 
ry v. Montezuma Water, etc., Co., 55 
Colo: 182; 133 RP 747. 

97. McMahon v. Allen, 12 HowPr 
CNY) 39 ‘att LAE 103) 3A bber 
89]; Houghton v. Skinner, 5 HowPr 
(N. , 420. But see Edwards v. 
Seattle R., etc., Co., 62 Wash. 77, 113 
P 563 (allowing, in an action for per- 
sonal injuries, a supplemental com- 
plaint setting forth facts relating to 
plaintiff's physical condition and 
known to her at the time of filing 
the amended complaint). 

98. Chapman v. Jones, 149 Ind. 
434, 47 NE 1065; Chadron Bank v. 
Anderson, 6 Wyo. 518, 48 P 197. But 
see supra § 792 text and note 28. 

99. Presbytery Trustees v. West- 
minster Presb. Church, 142 App. Div. 
876, 127 NYS 851 [rev 67 Misc. 317, 
122 NYS 309]. And see supra § 793 
be and note 65. 

1. Baum v. Stockell, 168 App. Div. 
286, 153 NYS 1004. 

2. Baum vy. Stockell, supra. 


; Wash. 255, 130 P 111. 


[49 C.J.] S71 


in existence at the time of the filing of the original 


Matters to be considered. On motion for leave to 
serve a supplemental complaint, it is not necessary 
to pass on the question as to whether or not it will 
be of any avail to plaintiff;°® and it has been held 
that neither the relevancy of the allegations,* 
defect of parties,” is to be considered. 

[§ 796] b. New or Different Cause of Action or 
A supplemental complaint or petition must 
be consistent with, and in aid of, the cause of action 
set forth in the original complaint; and a new and 
independent cause of action cannot be set up by such 
complaint or petition,® 


nor a 


although it may have arisen 


3. Departure see supra §§ 420—433. 
Introduction of new matter in bill 

re revival see Abatement and Revival 
531 


vo . 
Introduction of new or different 
cause of action by amendment see 


supra §§ 671-701. 


4. Dawson v. Ohio Oil Co., 153 La. 
657, 96 S 508; Holly v. Graf, 29 Hun 
CNo OY is 4438" Ukceeler iy Parks. aise 


And see cases 
infra this note; and note 5. 

{a] Supplemental complaint held 
in aid of original cause-—Where the 
original complaint alleged default in 
payment of taxes on mortgaged prop- 
erty and plaintiff’s election under the 
mortgage terms to consider the prin- 
cipal immediately payable, a supple- 
mental complaint pleading a subse- 
quent default in payment of interest, 
also giving plaintiff a right to de- 
clare the principal due, is allowable 
as being in aid of an existing cause 
of action. Dunn v. O’Connor, 104 
Mise. 426, 172 NYS 336. And see 
cases infra note 9 [a]. 

5. Cal.—Imperial Land Co. v. Im- 
perial Terre Diste*173- Cal 66s. Teles 
116; Young vy. Matthew Turner Co., 
168 Cal. 671, 143 P 1029; Bowman 
ye.) Wohike, 166=Callii2h Vales = Pore 
AnnCas1915B 1011; Brown v. Valley 
View Min. Co., 127 Cal. 630, 60 P 424; 
JACOb vo Worenz YeCala saa, ooae 
119; Gleason v. Gleason, 54 Cal. 135; 
Miles v. Bybee, 59 Cal. A. 613, 211 P 
251; Melvin v. E. B., ete., Stone Co., 
Tr Cale 324. 94 PS89% 

Colo. —Quinby v. Reid, 66 Colo. 175, 


UD, 2) 
Conn.—Dickerman v. New York, 
ete:,| BR. Col, 2 Conny e27a SAA eo78r 


Goodrich v. Stanton, 71 Conn. 418, 43 
Ind.—Barker v. Prizer, 150 Ind. 4, 


48) INH 4 Se Carr va Besse, 82 Ind. A 
124, 143 NE 639. 

Iowa.—Stewart v. Stewart, 193 Io- 
wa 307, 186 NW 833; Citizens’ State 
Bank v. Jess, 127 Iowa 450, 103 NW 
471; Leach v. Germania Bldg. As- 
soc., 102 Lowa 125, 70 NW 1090. 


Kan.—Dever v. Junction City, 5 
Kan. A. 180,47 BP 152. 
La.—Dauphin’s Suce., 112 La. 103, 
86 S 287; Beard vy. Call, 4 Rob. 466; 
Curtis v. Graham, 1 Mart. N. S. 583. 
Mass.—Coffing v. Dodge, 167 Mass. 
231, 45 NE 928. 
Minn.—Hastman v. St. Anthony 
Falls Water Power Co., 17 Minn. 48. 
Mo.—Payne v. School Dist. No. 3— 
25- ead 87 Mo. A. 415. 

‘y.—John D. Park, etese Cow va 
Hubbard, TOS aNS Ye 136, 91 NE 261; 
Prouty Lake Shore, ete., Rez Cos, 85 
N.Y. 272; Bishop v. Taylor, 210 ‘App. 
Divs 205 INXS 6586 Thalmessinger 
v. Pine Ridge Coal Co., 201 App. Div. 
125, 194 NYS 59; Trempe v. Perl- 
man, 187 App. Div. 745, 176 NYS 130; 
Rummell v. Blanchard, 173 App. Div. 
695, 160 NYS 235; Horowitz v. Good- 
man, 112 App. Div. 13, “985 NYS -53; 
Smith v. Bach, 82 App. Div. 608, 81 . 
NYS 1057; Hunt v. Provident Sav. L. 
Assur. Soec., 77 App. Div. 338, 79 NYS 
74; Bush v. O’Brien, 58 App. Div. 
118, 68 NYS 651; Lindenheim v. New 
York El. R. Co., 28 App. Div. 170, 50 
NYS 886; New England Water Works 
Co. v. Farmers’ L. & T. Co., 23 App. 


572 [49 C.J.] 


out of the same contract or transaction that forms 
the basis of the suit,® especially where the new cause 
of action is one to which plaintiff was not entitled 
or where judgment 
has already been obtained by him in the original 
But a supplemental complaint which does 


when he commenced the action,‘ 


action.® 

Div. 571, 48 NYS 948; New York 
Cent., ete., R. Co. v. Haffen, 23 App. 
IBINVG Eh GES INNES) SANS TMi bie hanie Pie 


Bowerman, 2 Hun 643, 5 Thomps. & 
¢ Buchanan v. Comstock, 57 
582; Bostwick v. Menck, 4 

Wetsel v. Wetsel, 169 NYS 
Staunton Vv. Swann, 10 
NYCivProc 12; Cohn iv. Husson, 5 


NYCivProc 324, 67 HowPr 461; Watt- 
son v. Thibou, 17 AbbPr 184. 

N. D.—Swedish-American Nat. 
Bank v. Dickinson Co.,-6 N. D. 222, 


69 NW 455, 49 LRA 985. 

Oh.—Hiler v. Hiler, 14 Oh. A. 174; 
McGuire v. Louis Snider Paper Co., 
6 OhS&CP 392, 4 OhNP 262. 

Okl.—Anadarko Nat. Bank v. Ana- 
darko First Nat. Bank, 39 Okl. 225, 
134 P 866. 

Porto Rico.—Arrache v. Carlsson, 
33 Porto Rico 248. 

i S. C.—Moon v. Johnson, 14 S. C. 

34. 

Tex.—Mann. v. Trinity Farm Co., 
(Civ. A.) 270 SW 923; People’s Guar- 
anty State Bank v. Hill, (Civ. A.) 256 
SW 683; Kiehn v. Willmann, (Civ. 
A.) 218 SW 15; Simpson v. Thomp- 
son, 43 Tex. Civ. A. 273, 95 SW 94; 
Parker v. Panhandle Nat. Bank, 11 
Tex. Civ. A. 702, 34 SW 196. 

Wash.—Davis v. Erickson, 3 Wash. 
654, 29 P 86; Andrews. v. Andrews, 
3 Wash. T. 286, 14 P 68. 

[a] Changes not permitted.—(1) 
Changing action from one in law to 
one in equity. Quinby v. Reid, 66 
Colo. 175, 180 P 79; Wetsel v. Wet- 
sel, 169 NYS 259. (2) Changing the 
form of an action for moneys due 
upon a promissory note to one in tort. 
Wetsel v. Wetsel, supra. 

{b] Supplemental complaints or 
petitions improperly stating new 
causes of action.—(1) Setting up 
partnership. of defendants. People’s 
Guaranty State Bank v. Hill, (Tex. 
Civ. A.) 256 SW 683. (2) Setting 
up an action for divorce in a supple- 
mental petition after original action 
for alimony and custody of children. 
Hiler v. Hiler, 14 Oh. A. 174. BY 
Where the original complaint sought 
the right to redeem from mortgages, 
a supplemental complaint seeking 
damages for defendant’s failure to 
prevent foreclosure under prior mort- 
gages, as agreed, states a new cause 
of action for legal relief, and its ten- 
der is properly denied. 
Reid, 66 Colo. 175, 
‘Where the original complaint was an 
attack on the validity of an assess- 
ment by an irrigation district, a sup- 
plemental complaint seeking the sus- 
pension of the assessment pending an 
election is not consistent with, or in 
aid of, the original complaint, but 
the assertion of a new and independ- 
ent cause of action. Imperial Land 
Conmwi linperial irr LDist. tsuGCal: 
‘668, 161 P 116. (5) Where the orig- 
inal complaint sought replevin of 
goods for the purchaser’s fraud, the 
seller cannot file a supplemental com- 
plaint alleging an agreement, after 
the purchaser’s bankruptcy, to re- 
transfer title to the seller. Rummell 
v. Blanchard, 173 App. Div. 695, 160 
NYS 235. 

[ce] Rule limited.—‘'The true cri- 
terion for determining the propriety 
of a supplemental petition does not 
lie in ascertaining whether it states 
a cause of action which might be in- 

_ dependently maintained. . The 
new cause of action which ‘the law 
will not permit to be thus pleaded is 
one not related to that stated in the 
original petition, and which, under 
the rules of pleading, must be set up 


,Thomps. & C. 169; 
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this rule,® 


in a separate count or _ division.” 
Foote v. Burlington Gas Light Co., 
103 Iowa 576, 579, 72 NW 755. 

6. Payne v. School Dist. No. 3-— 
25-10, 87 Mo. A. 415. 

7. Brewster v. F. G. Brewster Co., 
ES Se Apr Diva 3g. dele NS LO: 
Park v. Hubbard, 134 App. Div. 468, 
ALO INGYIS W347 [rate LO SeeNE Yn oLoG reno! 


NE 261]; Lafayette Trust Co. v. 
Pecks 33 .App. Dive 310, tN Ys 
336; Smith v. Bach, 82 App. Div. 608, 


81 NYS 1057; Banigan v. Nyack, 25 
App. Div. 150, 49 NYS 199; Tiffany, 
v. Bowerman, 2 Hun (N. Y.) 643, 5 
McGuire v. Louis 
Snider Paper Co., 6 OnS&ePR, 3972, 
4 OhNP 262. 

[a] Thus, where the cause of ac- 
tion set forth in the original com- 
plaint was only in the right of a 
stockholder suing the corporation 
and its officers, a supplemental com- 
plaint based on a cause of action 
vested in the corporation could not 
be allowed. Brewster v. F. G. Brew- 
ster Co., 138 App. Div. 139, 122 NYS 
1019. 

{b] Assignment.—(1) Leave to 
file a supplemental complaint should 
not be granted where its object is to 
allege an assignment of the cause of 
action set out in the written com- 
plaint subsequent to the commence- 
ment of the action. Staunton v. 
Swann, 10 NYCivProc 12. (2) Buta 
confirmatory assignment, declaring 
the intention of the assignor of bonds 
to assign every right without reser- 
vation, does not create in plaintiff, 
the original assignee, any other cause 
of action than that originally alleged. 
Doyle v. Chatham, etc., Nat. Bank, 
219 “App. Div. 522) 220 NYS 231. 

8. Anadarko Nat. Bank v. Ana- 
darko First Nat. Bank, 39 Okl. 225, 
134 P 866. 

9. Dauphin’s Succ., 112 La. 103, 36 
S 287; Rochelle v. Alvarez, 8 Mart. N. 
SV ia ats ie Sav. RiowGrande; 
ete CoO, 3 NE Mio 56,. Soe bead Laie 
PAGS MO BIMNS VAR aC) AOU Bey by ey arse 8 
1901; Bryce v. Massey, 35 S. C. 127, 
14 SE 768; Parker v. Panhandle Nat. 
Bank, 11 Tex. Civ. A. 702, 34 SW 196. 
And see cases infra this note. 

[a] Supplemental complaints or 
petitions held not stating new causes 
of action.—(1) Supplemental petition 
setting forth a written contract, 
where the original petition did not 
mention whether the contract was 
written or oral. Kaufman v. Greg- 
ory, 5 La. A. 644. (2) A supplemental 
complaint alleging the continuance of 
the same trespass, by the construc- 
tion of a railroad, as the original 
complaint, and the completion of the 
work, and claiming the same element 
of damage, does not change the theo- 
ry of the action. Cleveland, etc., R. 
Co. v..Hadley, 179 Ind. 429, 101 NE 
473, 45 LRANS 796. (3) A supple- 
mental complaint, filed after the re- 
versal of a judgment dismissing a 
taxpayer’s suit to prevent the ex- 
penditure of county funds on cer- 
tain warrants, served on persons to 
whom the warrants had been paid 
pending the appeal, is not objection- 
able as alleging a new cause of ac- 
tion from that originally pleaded, 
against persons not interested in the 
original action. McNeil v. Suffolk 
County, 123 App. Div. 622, 108 NYS 
178. (4) A supplemental petition al- 
leging that a fire insurance policy, 
under which defendant insurer sought 
to escape liability by alleging that it 
was additional insurance on a cer- 
tain building, was not intended to 
cover such building and was fraud- 
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not alter the substance of the original demand does 
not change the cause of action within the meaning of 
as where it merely seeks additional re- 
lief,1° or relief which is different in degree only from 
that asked for in the original complaint; 311 or where 
it demands installments “not due when the original 


ulent if it did so, does not set up a 
new cause of action, but is an an- 
swer preventing the insurer from de- 
feating a recovery. Philadelphia Fire 


Assoc. v. Strayhorn, (Tex. Civ. A.) 
165 SW 901. (5) An amended and 
supplemental petition, taking the 


place of the original and amended pe- 
titions against a landlord for injury 
from his failure to make proper re- 
pairs, and merely setting out with 
more elaboration the cause of action 
relied on in the original petition, does 
not state a distinct new cause of ac- 
tion. Michael v. Billings Printing 
Cos 150 Wey. 253%, LO. SW CG) 
supplemental petition, in a suit in 
trespass to try title against defend- 
ant holding notes secured by a ven- 
dor’s lien on land and a deed as pur- 
chaser at a sale under a deed of trust, 
does not present a new cause of ac- 
tion or constitute an action in equity 
to cancel the deed, where its effect 
is merely to tender payment of a note 
with a foreclosure of the vendor’s 
lien carried by the note. Moore v. 
Chamberlain, 109 Tex. 64, 195 SW 
1135" Pfaff" CCV. SAS) Lb 2S S Wi ae Gee) 
Other supplemental complaints or 
petitions held not to state new causes 
of action. Rio Grande Dam, etc., Co. 
Vv. WW. S215 US. 266, 30 SCt ors e 
L., ed. 190; Trempe v. Perlman, 187 
App. Div. 745, 176 NYS 130; Muglers 
Iron Works v. New York, 131 App. 
Div.) 7:2, 9005, NYS) 91:68 Scofield v. Ex- 
celsior®: Oil-Coz,-4204 Ohi rCir: tCteNeS: 
5IS;2 27 Ohy Cire Ct 34%. Harlan 
Harlan, (Tex. Civ. A.) 125 SW 950. 

[b] In an action for waste a sup- 
plementary complaint may very 
properly set up a continuance of the 
acts complained of since the filing of 
the original complaint. Childs v. 
Ikansas (City. ‘ete. Ra) Cow wilt. Wios 
414,17 SW 954, 23 SW 373. 


10. See cases infra note 11. 

11. Cal—ZJacob v. Lorenz, 98 Cal. 
332, 33 P 119; Melvin v. E. B., etc. 
Stone Co., 7 Cal.A. 324, 94 P 389. 

, v. Burlington Gas 
Light Co., 103 Iowa 576, 72 NW 755. 

N. M.—U. S. v. Rio Grande Dam, 

etc., Co., 13 N, Mo 386, 85,.P5393 fare 


ae WS. 266, 80 RSCtlo7 sb 4~ amos 

N. Y.—Brinberg v. Oliver Type- 
writer oe 174 App. Div. 511, 161 
NYS 2 Hunt vy. Provident Sav. L. 
Assur. shee 77 App. Div. 338, 79 NYS 

Tex.—Grabenheimer v. Blum, 63 
Tex. 369. 

“It is no objection to a supple- 
mental complaint that different or 
additional relief is asked for. 3 
Indeed, the object of the supplemen- 
tal complaint is to obtain additional 
or different relief without resort to 
a new trial.” Jacob v. Lorenz, 98 Cal. 
332, 338, 33 P 119 [quot Melvin v. BH. 
B.cete:;, Stone! Co. 7€als A324) 38263 
94 P 389]. 

[a] Restriction of claim.—Where 
a cause is remanded, plaintiff may, 
by a supplemental petition, restrict 
his claim to damages, although the 
original petition was for the recov- 
ery of the premises. Curtis v. Gra- 
ham, 1 Mart. N. S. (La.) 583. 

{[b] In an action to recover land, 
a supplemental complaint alleging de- 
fendant’s continued posession of the 
property and demanding that he ac- 
count for the rents and profits, which 
have accrued since the commence- 
ment of the suit, does not set up a 
new cause of action. Leach v. Ger-' 
mania Bldg. Assoc., 102 Iowa 125, 70 
NW 1090. 

{c] In a suit to enjoin blasting, 
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petition was filed;+? or where the laws of a foreign 
state are pleaded in fortification of an assertion in 
the original petition.t* 

[§ 797] c. Insufficient Original Cause of Action. 
An original complaint which states no eause of ac- 
tion cannot be remedied, so as to permit recovery, 
by a supplemental pleading setting up matters that 
have occurred since the commencement of the suit.14 
If at the time the supplemental complaint is filed the 
original has been rejected on demurrer, or otherwise 
fully disposed of, the pleadings, as they then stand, 
present no ground for recovery, as there is no com- 
plaint to which the supplemental complaint can be 
supplemental, and it cannot of itself be made the 
foundation of an action.?> 

[§ 798] d. Action Prematurely Brought. If an 
action be prematurely brought on a state of facts 
which have not ripened into a cause of action, the 
original complaint is of no effect, and the court does 
not err in refusing to allow a supplemental complaint 
to be filed.1® In such a case plaintiff cannot, as a 
matter of right, after the cause of action accrues, file 
a supplemental complaint or petition showing that 
fact;** although, where the circumstances are such 
as to excuse the premature commencement of the ac- 
tion and to show that the interests of justice require 


etc., where the original complaint al- | 492, 153 P 682; 
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Reader v. Farriss, 49 
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a change, rather than the dismissal of the supplemen- 
tal petition and the commencement of a new action, 
the court may, in its discretion, allow it to be filed.+8 

[§ 799] e. Time for Filing.1® In general, subject 
to statutory provisions and rules of court,?° a supple- 
mental complaint or petition may be filed before or 
during the trial, in the discretion of the court,?! and 
until defendant appears plaintiff may file as many 
supplemental petitions as he wishes ;*? but it has been 
held that a supplemental complaint or petition cannot 
be filed after final judgment unless such judgment is 
set aside,?* particularly where it contains matter at 
variance with, or in addition to, parts of the de- 
eree.** The refusal of leave to file a supplemental 
petition seven months after judgment has been held 
not an abuse of discretion, where the effect would be 
to prolong the litigation indefinitely.?® 

[§ 800] f. Sufficiency and Effect. The mere leave 
to file a supplemental complaint decides nothing as 
to plaintiff’s rights.2® Except where the statute pro- 
vides that it may be served in the place of the orig- 
inal complaint,?* a supplemental complaint or peti- 


tion is not a substitute for, and does not supersede, 


the original complaint, but assumes that the original 
complaint is to stand, and both together constitute 
the complaint in the ‘action,2® whether it expressly 


18. Smith v. Smith, 


leged that defendants threatened to 
do certain blasting and excavating 
which would destroy the lateral sup- 
port to plaintiff's dwelling, a supple- 
mental complaint to recover for in- 
juries to plaintiff’s house and its con- 
tents, caused by the blasting, does 
not allege a new cause of action, but 
ealls for different and additional re- 
lief. Melvin v. E. B., etc., Stone Co., 
7-GCal. A. 324,94 PP 389; 

12 paaCODY New Peck, coals A. 303, 
138; P 104: Mader v; Fox, 15. La..'132; 
Fincke v. Rourke, 20 Hun (N. Y.) 
264; Knapp v. Order of Pendo, 36 
Wash. 601, 79 P 20 

[a] rnetatente: of rent accru- 
ing after the action is commenced 
cannot be recovered, because each in- 
stallment, as it becomes due, is re- 
garded as constituting a new cause 


of action. Bull v. Rothschild, 4 NYS 
826, 16 NYCivProc 356. 

13. American Brewing Vv. 
Schwartz, 8 La. A. (oeeas. 312. 

14. Cal.—Imperial Land Co. v. 
Imperial Irr. Dist., 173 Cal. 668, 161 
P 146; Hill-v.. Den, 121 Cal. 42;-53 
P 642; Gordon v. San Diego, 108 Cal. 


264, 41 P 301; Wittenbrock v. Bell- 
mer, 57 Cal. 12 [rev on other grounds 
62 Cal. 558]; Miles v. Bybee, 59 Cal. 
A. 613, 211 P 251; Ceremony v. Drum- 
mond, 37 Cal. A. 446, 174 P 696. See 
Dolley v. Ragon, 66 Cal. A. 707, 228 P 
52 (holding that, where a complaint 
is unobjectionable, a - supplemental 
pleading may be filed in aid thereof). 
Ind.—Barker v. Prizer, 150 Ind. 4, 
48 NE 4; Chapman v. Jones, 149 Ind. 
434, 47 NE 1065; Dillman y. Dillman, 
90 Bae 585. 
Kan. eee v. Hodgson, 46 Kan. 
276, 26° R73 
Minn. Eo werer v. Berlandi, 39 Minn. 
438, 40 NW 513, 12 AmSR 663, 1 LRA 
GA Lowry v. Harris, 12 Minn. 255. 
M.—Baca v. Fleming, 25 N. M. 
643, sgh hes Pare 
N. Y.— Lafayette Trust Co. v. Peck, 
133 App. Div. 370, 117 NYS 336; Horo- 
witz v. Goodman, 112 App. Div. ale 
98 NYS 53;, Farmers’ L. & T. Co. v. 
United Lines Tel. Co., 47 Hun 315, 14 
NYCivProc 187 [app dism 109 N. Y. 
342, 16 NE 539]; Berford v. New 
York Iron Mine, 57 N. Y. Super. 404, 8 
NYS 193; Muller vy. Earle, 37 N. Y. 
Super. 388; McCullough v. Colby, 
17 N. Y. Super. 603; Bostwick v. 
Menck, 4 Daly 68; South Shore Tract. 
COs va Brookhaven, 53 Misc. 392, 102 
NYS 1074. 
49 Okl. 


Okl.—Farriss v. Reader, 


OK]. 459, 153 P 678, LRA1916D 672. 

Or.—Clark v. Morrison, 80 Or. 240, 
156 P 429. 

eee ech v. Ray, (Civ. A.) 239 
SW_ 257. 

Wash.—Davis v. Erickson, 3 Wash. 
654, 29 P 86. 

See Planters’-Farmers’’ Warehouse 
Co. v. Citizens’ Bank, 224 Ky. 466, 6 
SW (2d) 720 (holding supplemental 
petition not within rule); Pearson 
v. Levy Carpet Co., 137 La. 223, 68 S 
421 (holding that an order appointing 
a receiver for a corporation, made 
on an insufficient petition and an in- 
sufficient answer waiving citation and 
delays, is not cured by a supplemental 
petition after judgment of appoint- 
ment). 

“A supplemental complaint is to 
supplement a good complaint, not to 
eke out a bad one.” Lafayette Trust 
Cow ve Peck, 133 App. Divs 370, 371, 
117 NYS 336. 

{a] In Louisiana, where the fail- 
ure to state a cause of action is due 
to the insufficiency of an allegation, 
additional averments will be permit- 
ted by supplemental petition. Fran- 
cis-v. Barbazon, 10 La. ‘A. 55, 120 S 

427. 

15. Ellis v. Indianapolis, 148 Ind. 
70, 47 NE 218; Appollo Bldg., ete., Co. 
v. Leedom, 6 OhS&CP 189, 3 OhNP 
297; Robbins -v. Wells, 24 N. Y. Su- 
per. 666, 18 AbbPr 191, 26 HowPr 15. 

16. Morse v. Steele, 132 Cal. 456, 
64 P 690; Holly v. Graf, 29 Hun (N. 
Y.) 443; Keeler v. Parks, 72 Wash. 
255, 130 P 111; Gunby v. Ingram, 57 
Wash. 97, 106 P 495, 36 LRANS 232. 

[a] Rule applied.—Where a set- 
tlement of account of a removed ex- 
ecutrix pending in the probate court 
at the time suit was brought by the 
administrator with the will annexed 
for money had and received was com- 
pleted during the trial, the court er- 
roneously permitted an amended sup- 
plemental complaint to be filed to con- 
form to proof on the subject, since 
at the time the original complaint 
was filed the matter alleged therein 
was in exclusive jurisdiction of the 
probate court, and under .,such cir- 
cumstances the complaint could not 
be vivified by amendment or supple- 
ment, particularly since the order 
settling the account was an appeal- 
able order, and the time for appeal 
had not expired at the time the sup- 
plemental complaint was filed. Tur- 
ney v. Shattuck, (Cal. A.) 274 P 442. 

17. Smith v. Smith, 22 Kan. 699. 


supra. 
See supra § 794. 

See statutory provisions and 
of court; and cases infra this 


[a] In Texas, a rule of court, that 
amended pleadings shall be filed on 
or before three days before announce- 
ment for trial, is not violated where 
an amended supplemental petition, 
filed on the day originally set for 
trial, had been on file three days be- 
fore the case actually went to trial. 
Currie v. Dobbs, 10 SW (2d) 438. 

[b] In Wisconsin, under a stat- 
ute providing for supplemental plead- 
ings, adapted from the former equity 
practice, a supplemental bill may be 
filed at any time during the progress 
of the cause, even after a hearing or 
decree. Moehlenpah v. Mayhew, 138 
Wis. 561, 119 NW 826. 

21. Kimble v. Seal, 92 Ind, 276; 
Musselman v. Manly, 42 Ind. 462; 
Central Trust Co. v. West India Impr. 
Con OSV Apps, Div.) STO 6 Ne She ol= 
Knight v. Union Mfg., etc., Co., 81 S. 
Caso Oz) Shyecsoe 

[a] Complaint premature where 
judgment opened.—An order allow- 
ing plaintiff, in an action for over- 
flowing land in which she owned an 
undivided interest, to file a supple- 


mental complaint, setting up parti- 


tion proceedings brought and ended 
pending the action without defend- 
ant’s knowledge, in which proceed- 
ings the land mainly burdened by de- 
fendant’s easement, granted by plain- 
tiff’s cotenants, was allotted to plain- 
tiff, should be vacated as premature 
on its appearing that the partition 
judgment has been opened to allow 
defendant to intervene to protect its 
rights as grantee of the easement. 
Knight v. Union Mfg., etc., Co., 81 S 
C1539, 62 SEH) 789. 

22. Lehman Dry Goods Co. v. Le- 
moine, 129 La. 382, 56 S 324. 

23. Thomas v. Mahin, 76 Colo. 200, 
230 P7938; phe Teloete v. Battey, 73 
Kan, 92, 84 P 527. 

[a] Bie sien to judgments by 
default.—Thomas v. Mahin, 76 Colo, 
2005 2308 PB 793. 

Supplemental pleadings after judg- 
ment generally see supra § 793. 

24. Thomas v. Mahin, 76 Colo. 200, - 
230) P7933. 

25. Alexander v. Clarkson, 96 Kan. 
1740050) 576: 

26. Robbins v. Wells, 24 N. Y. Su- 
per. 666, 18 AbbPr 191, 26 HowPr 15. 

27. See statutory provisions. 

28. U. S.—Bush y. Pioneer Min. 
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refers to the original or not.?°® 


ment of the action.*? 


Co., 179 Fed. 78, 102 CCA 372, 

Cal.—California Farm, etc.., Co. v. 
Schiappa-Pietra, 151 Cal. 732, 91 P 

593. See Giddings v. Seventy-Six 
Pea etc; ‘Co; 109° Cal. 116; 121,41 P 
788 Ca supplemental complaint > 
leaves the former pleading intact”); 
Dolley v. Ragon, 66 Cal. A. 707, 228 
P 52 (a supplemental pleading filed 
in aid of an unobjectionable com- 
plaint leaves the original complaint 
intact). 

Ga.—Shackelford v. Covington, 130 
Ga. 858, 863, 61 SE 984 [cit Cyc]. 

Ind.—Montgomery v. Crum, 199 
Ind. 660, 161 NE 251; Indiana Pipe 
Line Co. v. Christensen, 195 Ind. 106, 
143 NE 596; Muncie, ete., Tract. Co. 
We Omizencm Gas etc. COL. o mond. 
Barker v. Prizer, 150 

; ; Chapman v. Jones, 
149 Ind. 434, 47 NE 1065, 49 NE 347; 
Big Creek Stone Co. v. Seward, 144 
Ind. 205, 42 NE 464, 43 NE 5; Pouder 
v. Tate, 132 Ind. 327, 30 NE 880; Kim- 
ble v. Seal, 92 Ind. 276; Musselman v. 
Manly, 42 Ind. 462; Carr v. Besse, 
82 Ind. A. 124, 143 NE 639; Larch v. 
Holz, 53 Ind. A. 56, LOL NE 127; Ni- 
agara Oil Co. v. Jackson, 48 Ind. A. 
238, 91 NE 825. 

La.—Weyman v. Cater, 13 La. 492; 
Ramoneda v. Mikletisch, 1 La. A. (Or- 
leans) 296. 

N. Y.—Latimer v. McKinnon, 85 
AppeDiv. #224, 83° NYS 315: Harris 
v. Elliott, 29 App. Div. 568, 51 NYS 
1012; Hayward v. Hood, 44 Hun 128, 
8 NYSt 457 [app 109 N. Y. 643 mem, 
16 NE 682 mem]; McRoberts v. Pool- 
ey, 1 NYSt 725. 

Contra Ward v. 89 Mo. 
445, 1 SW 846. 

Fees see supra § 792 text and note 


[a] Separate pleadings.—A com- 
plaint, or a complaint as amended, 
and a supplemental complaint, are.to 
be considered as separate pleadings. 
California Farm, etc., Co. v. Schiappa- 
Pietra, 151 Cal., 732, 91 P 593; Conlin 
v. Southern Pac. R. Co., 40 Cal. A. 
Mos sl Olaie b> On. 

Supplemental and original consid- 
ot as one on demurrer see infra § 

29. 10 Oh. 
St. 365 

30. Giddings v. Seventy-Six Land, 
eter, CO. L009 (Call 116, 4 Pe T ss: Ni- 
agara Oil Coe ay Jackson, e148 Ind. A. 
238, 91 NE 825. But see supra § 791 
text and note 16. 

31. Bush v. Pioneer Min. Co., 179 
Fed. 78, 102 CCA 372; Musselman v. 
Manly, 42 Ind. 462. 

[a] Thus, in an action for aliena- 
tion of a wife’s affections, even if 
the alienation was complete at the 
time of the institution of the action, 
a supplemental complaint is a prayer 
to set up acts of defendant thereafter 
tending to show, not a new cause 
of action, but the purpose of prior 
- acts and the completeness of their 
efficacy. Pronger v. Buck, 146 Wash. 
591,263, P 959: 

[b] In an action to set aside a 
deed, refusal of leave to file a sup- 
plemental complaint whose only pur- 


Davidson, 


Gibbon v. Dougherty, 


Nor is it an amend- 
ment to the original complaint.°° It must appear on 
its face that it is supplemental and relates to mat- 
ters which have accrued subsequent to the eommence- 
Hence a supplemental com- 
plaint or petition must aver matters which go to 
strengthen or prove the allegations of the original, 
or to show more conclusively that plaintiff is entitled 
to the relief then asked,*? but it 1s not necessary,®* 
and it has been held improper,** for it to set up all 
the facts constituting plaintiff’s cause of action; 
nor can it supply or correct omissions or defects in 
the original petition;** nor need it set out instru- 
ments or copies thereof, when it makes express refer- 
ence to the original where the instruments are set 
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eral. 


pose was to inform the court that the 
conveyance was made pending liti- 
gation, and therefore void, is not 
abuse of discretion. Carr v. Besse, 
82 Ind. A. 124, 143 NE 639. 

32. Ind.—Carr v. Besse, supra. 

Iowa.—Kean v. Rogers, 118 NW 
515, 146 Iowa 559, 123 NW 754; Foote 
v. Burlington Gas Light Co., 103 Iowa 
576, 72 NW 755. 
og htinn.—Lowry v. Harris, 12 Minn. 

Okl.—Adams v. Webb, 104 Okl. 180, 
230 P 878. 

Wis.—Noonan v. Orton, 21 Wis. 283. 

33. Larch v. Holz, 53 Ind. A. 56, 
101 NE 127; Robbins v. Wells, 24 
N. Y. Super. 666, 18 AbbPr 191, 26 
HowPr 15; Kugelman v. Ritter, 155 
NYS 97; McRoberts v. Pooley, 1 
NYSt 725; Sparkman v. Handley 
First State Bank, (Tex. Civ. A.) 246 
SW 724. Contra Ward v. Davidson, 
89 Mo. 445, 1 SW 846. But see supra 
§ 792 text and note 34. 

34. Kugelman v. Ritter, 155 NYS 
97; Schaff v. Perdue, (Tex. Civ. A.) 


254 SW 151. 
35. Burger v. Ray, (Tex. Civ. A.) 
(Tex. 


239 SW 257;_ Burks v. Burks, 
Civ), TzINSIW 3337. 
86. Earle v. Peterson, 67 Ind. 503. 
Christie v. Iowa L. Ins. Co., 
111 Iowa 177, 82 NW 499. 


37. 


Ps ag Cambeis v. McDonald, 2 NYSt 
39. Supplemental answer: © 


In action to foreclose mortgage see 

Mortgages § 1643. 

In equity see Equity §§ 645-652. 

40. Leave of court see infra § 802. 

41. Cal.—Keech v. Beatty, 127 Cal. 
177, 59 P 837; Bolander v. Gentry, 
36 Cal. 105, 95 "AmD 162. 

Colo. —Sylvester v. Jerome, 19 Colo. 
128, 34 P 760. 

Kan.—Atkinson v. Kirkpatrick, 90 
Kan: 5159 135. Pb 7.9) 58 iifeitiGyc]: 

Ky.—Asher v. Uhl, 122 Ky. 114, 87 
SW 307, 93 SW 29, hee KyL 938. 

La.—Koerber v. New Orleans Levee 
Bd., 51 La. Ann. 5238, 25 S 415; State 
v. Pilsbury, 31 La. Ann. 1. 

Mass.—Graef vy. Bernard, 162 Mass. 
300, 88 NE 508. 

Minn.—Bandler v. Bradley, 110 
Minn. 66, 124 NW 644; Guptill vs Red 
Wing, 76 Minn. 129, 78 NW 970. 

Nebr.—Flagg v. Flagg, 39 Nebr. 
229, 58 NW 109 

N. Y.—Holyoke v. Adams, 59 N. Y. 
233; Silver v. Waterman, 122 App. 
Div. 373, 106 NYS 899; Mulligan v. 
O’Brien, 119 App. Div. 355, 104 NYS 
301 [aff 53 Misc. 4,,102 NYS 911); 
Conried v. Witmark, 73 App. Div. 185, 
76 NYS 690; New York v. East Bay 
Land, etce., Co., 41 App. Div. 567, 58 
NYS 724; Pollmann vy. Livingston, 17 
App. Div. 528, 45 NYS 704; Reilly 
v. Sicilian Asphalt Pav. Co., 14 App. 
Div. 242, 48 NYS 536; Philadelphia 
Gas-Works Constr. Co. v. Standard 
Gaslight Co., 47 Hun 255, 13. NYCiv 
Proc 405; Hall v. Olney, 65 Barb. 27; 
Cothran v. Hanover Nat. 
N. Y. Super. 401; Hoyt v. Sheldon, 13 
N. Y. Super. 661, 4 AbbPr 59 [aff 19 
Is Bier AO LS Hastings v. McKinley, 1 
E. D. Smith 273 [aff Seld. 173]; Demp- 


Bank, 40" 
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out.?® But the fact that the supplemental complaint 
states the same cause of action as the original does 
not render it invalid, 
parts of a complaint are stricken out as irrelevant, 
plaintiff will not be allowed to repeat the rejected 
allegations in a supplemental complaint, while the 
order striking them out is in force.*8 

[§ 801] 6. Supplemental Answer?®—a., In Gen- 
As a general rule defendant may, with leave 
of court,*® file a supplemental answer alleging any 
facts which have arisen or become known since the 
commencement of the suit and which may have a 
material bearing on the final determination of the 
suit,*? such as a settlement between the parties,*? a 
release executed by one party,** a discharge in bank- 


if it asks other relief.?7 If 


sey v. Baldwin, 15 Misc. 455, 37 NYS 
28; Purdy v. Manhattan R. Co., 11 
Mise. 394, 32 NYS 275; Genovese v. 
Matelli, 8 Misc. 493, 28 NYS 754; Bert- 
rand v. Oesting Bldg. Co., Inc., 163 
NYS 70 [aff 164 NYS 1086 mem]; Rio 
Tinto Copper Min. Co. v. Black, 85 
NYS 1116; Williams v. Hays, 6 NYS 
ee Radley v. Houghtaling, 4 HowPr 


S. D.—Murphy v. Plankinton Bank, 
L3.SaeD38 075, 91100 sNGWane LAs 
Tex.—Tomson v. ot ee 16 
Tex. Civ. A. 114, 40 SW 425. 
Pe ea v. ihre 145, Wits: 

Que.—Mercure v. Munsey, 19 Que. 
Pr. 182. 

[a]. Comparison with plea puis 
darrein continuance.—‘‘The supple- 
mental answer under the Code, is a 
substitute for the old plea puis dar- 
rein continuance; but it differs from 
that plea in this respect; that the 
supplemental answer may be allowed 
on motion, whenever the facts form- 
ing the ground of the answer, have 


| occurred since the answer was put 


in, or where the defendant was igno- 
rant of them at the time of pleading 
the first answer; whereas the plea 
puis darrein, could strictly be plead- 
ed only before or at the next contin- 
uance, after the facts transpired.” 
Drought v. Curtiss, 8 HowPr (N. Y.) 
56, 57. To same effect. Graeff v. 
Bernard, 162 Mass. 300, 38 NE 503; 
Holyoke v. Adams, 59 N. Y. 233; Med- 
bury v. Swan, 46 N. Y. 200. 

[b] Filing of a second supplemen- 
tal answer may be allowed. Green- 
wood v. Adams, 80 Cal. 74, 21 P 1134; 
pS Fullinwider, 40 Kan. 73, 19 

[ec] Im Quebec the supplementary 
answer to an action or to a plea, of 
which Code Civ. Pract. art 199 speaks, 
must constitute a good defense to 
such action or a good reply to such 
plea, and it must not be founded up- 
on facts subsequent to the institu- 
tion of the action which do not con- 
tribute a reply to defendant’s plea, 
but which might, at most, support a 
fresh action by plaintiff against de- 
fendant. Dupuis v. Dupuis, 19 Que. 
Super. 500 

42. National Gum, etc., Co. v. Cen- 
tury Paint, etc., Co., 133 App. Div. 48, 
117 NYS 712; Varriale v. Metropol- 
itan St; R. Co.) 54) App= Div.) 633;366 
NYS 559; Zaitz v. Metropolitan St. R. 
Co:, 52 ‘App.’ Div: 6216,°65 NYVS- 395; 
O’Brien v. Metropolitan St. R. Co., 27 
App. Div.’ 1, 50, "NYS 169,;52% N¥Civ 
Proc 152; Christy v. Perkins, 6 Daly 
(N. Y.) 287; Buser v. Jacobowsky, 110 
NYS 252; McRea v. Warehime, 49 
Wash. 194, 94 P 924. 

[a] That settlement was without 
knowledge or consent of plaintiff’s 
attorney, who, to the knowledge of 
defendant and her attorney, had a 
contingent interest in the recovery, 
does not warrant a denial of defend- 
ant’s motion for leave to serve a sup- 
plemental answer, setting up the set- 


tlement. Buser v. Jacobowsky, 110 
NYS 252. 
43. Galm v. Sullivan, 117 App. Div. 


eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ruptey** or in insolvency,*® a judgment rendered in 
another action after the commencement of the ac- 
tion,*® an assignment of his interests by one of sev- 
eral defendants to another,** or other matters.4§ 
Such new matter must be in addition to, or in con- 
tinuation of, the original matter alleged;*® and the 
court may refuse to file a proposed supplemental 
answer when the allegations contained therein are 
not material, or do not show a defense to plaintiff’s 
claim,®° or are of facts which occurred previous to 
the filing of the original answer.*! But a supplemen- 
denial of plain- 
tiff’s allegations, and not changing the original re- 
lief asked for by defendant, should be permitted.>? 
Any defense, which defendant could as a matter of 
right have pleaded puis darrein continuance under 
the old procedure, should be allowed under the code 
Where facts occurring 
after the commencement of an action entitle defend- 


tal answer amplifying defendant’s 


as a supplemental answer.®? 


235, 101 NYS 1060, 38 NYCivProc 112; 
Zaitz v. Metropolitan St. R. Co., 
App. Div. 626, 65 NYS 395; O’Brien v. 
Metropolitan St. R. Co., 27 App. Div. 
fet DOIN Yow oo ue fo IN Y CivProc - 152° 
Buser v. Jacobowsky, 110 NYS 252; 
Rish v. Seaboard Air Line R. Co., 108 
Sz G@. 30, 93'-SE 250. 

[a] Possession by plaintiff’s at- 
torney of interest in recovery is no 
reason for denying defendant’s ap- 
plication to be allowed to set up a 
settlement with plaintiff and a re- 
lease by him. Zaitz v. Metropolitan 
St. R. Co., 52 App. Div. 626, 65 NYS 
395; O’Brien vy. Metropolitan St. R. 
Co., 202 App. Divi 1, 500N YS: 159, 27 
NYCivProe 152. 

{b] Rule applied to stipulation be- 
tween attorneys for a release. Rish 
v. Seaboard Air Line R. Co., 108 S. C. 
30, 92 SE 250. 


Pleading release after action 
brought generally see Release [34 
Cyc 1096]. 


44. Jensen v. Dorr, 159 Cal. 742, 
116 P 553; Pue v. Bushnell, 72 Mont. 
265,°283 P 124: Lyon v. Isett, 34 N: 
Y. Super. 41, 11 AbbPrNS 353, 42 How 
Pr 155; Hellman y. Licher, 9 Abb 
PrNS (N. Y.) 288. And see Bank- 
ruptcy-§ 733 note 55 [a]. 

45. See Insolvency § 276 note 79 
[a] (i) 

See Judgments § 1495. 

47. Philadelphia Gas-Works 
Constr. Co. v. Standard Gaslight Co., 
47 Hun 255, 13 NYCivProc 405. 

48. See cases infra this note. 

{a] Other new matters held prop- 
erly pleaded by supplemental an- 
swer.—(1) Reconveyance of land to 
mortgagor, in foreclosure suit. 
Friend vy. Friedman, 126 Misc. 654, 
214 NYS 244 [aff 218 NYS 754 mem]. 
(2) In landlord’s action against a 
tenant for money wrongfully with- 
held, allegation of performance by 
tenant, that landlord had_ carried 
away property, and prevented tenant 
from carrying out the lease, and had 
slandered him by charging him with 
stealing corn and grain upon the 
farm. Robertson y. Christensen, 90 
Kan. 555, 135 P 567. (3) In action for 
part of profits from acquisition of 
control of corporation, defendants 
may: file supplemental answer that 
two actions against them, one for 
one-half profits from acquisition of 
controlling stock, brought by one 
claiming to be a joint adventurer, the 
other by owners of stock obtained, to 
set aside the transaction, threaten to 
diminish or wipe out any _ profit. 
Sears v. Leach, 185 App. Div. 577, 173 
NYS 301. (4) Where, in a suit to en- 
force a mechanic’s lien, the complaint 
was dismissed on the merits, where- 
upon plaintiff appealed from the judg- 
ment in so far as it affected the orig- 
inal contractor, but not as to the 
owner, and the judgment was re- 
versed, the contractor was entitled 
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swer.°® 


it to stand.®& 


1.8 


to leave to file a supplemental answer 
alleging the trial and dismissal as to 
the owner, plaintiff’s failure to ap- 
peal therefrom, and that after the 
time to appeal had expired the own- 
er paid the balance due to the con- 
tractor. Van Kannel Revolving Door 
Co. v. Sloane, 122 App. Div. 6138, 107 
NYS 507 [rev 119 App. Div. 214, 104 
NYS 6538]. 

49. Fortunato v. New York, 42 App. 
Div. 14, 58 NYS 683; Continental Inv. 
Covi ‘Matthews, 121 Nc: 213, 114 
SE 325. 

[a] Bhus, where the issues in an 
action in claim and delivery restrict 
defendant to the defense of title and 
the incidental damages for the al- 
leged unlawful possession, allowing 
defendant to file a supplemental an- 
swer, all of the allegations of which 
grow out of a state of facts subse- 
quent to the issues, and are only the 
foundation for a new action for mal- 
icious prosecution, is error. Conti- 
nental Inv. Co. v. Matthews, 121 S. C. 
213, 114 SH 325. 

50. Colo.—Pollard v. Lathrop, 12 
Colowet 7,20) 2518 

N. Y.—Jones v. Jones, 99 App. Div. 
267, .90 NYS 1002; Citizens’ Nat. 
Bank yv. Weston, 81 Hun 84, 30 NYS 
619; Hasbrouck v. Disbrow, 1 Silv. 
Sup. 290, 5 NYS 310; Rio Tinte Cop- 
per Min. Co. v. Black. 85 NYS 1116: 
Schmohl v. Fusco, 18 NYS 588 [aff 16 
NYS 862]. 

Oh.—Wherry v. Frolick, 22 Oh. Cir. 
Cti Ne S. 409. 

Okl.—Clem Oil Co. v. Oliver, 106 
Ok1, 22, 232 P 942 

Ss. C.- Pickett Vv. eee etc., Co., 
60 S. C. 477, 38 SE 160, 

Wash.—Hanna v. irae 7 Wash. 
414° 30 P 127, 36.P. 269; 
eee ewer ee v. Hopkins, 14 Wis. 

ou, 

[a] TIllustration.—W here the mat- 
ter set up in the supplemental an- 
swer is separate and distinct from 
the subject matter involved in the 
cause of action sued on. Clem Oil 
Co. v. Oliver, 106 Okl. 22, 232 P 942. 

[b] After having obtained a 
change of venue for the convenience 
of witnesses, the court will not al- 
low defendant to file a supplemental 
answer raising issues on which the 
evidence of the witnesses would have 
no bearing. Citizens Nat. Bank v. 
Weston, 81 Hun 84, 30 NYS 619. But 
see Supra § 793 text-and note 65. 

51. Harrison v. Mock, 16 Ala. 616; 
Murphy v. Plankinton Bank, TESS D. 
317, 100 NW 614. 

52. Southport Mill v. Friedrichs, 
167 La. 101, 118 S 818; Meyer v. 
Farmer, 36 La. Ann. 785; Joullian v. 
Scott, 9 La. A. (Orleans) 273. 

53. Holyoke v. Adams, 59 N. Y. 
233; Medbury v. Swan, 46 N. Y. 200; 
Bate v. Fellowes, 17 N. Y. Super. 638; 
Hoyt v. Sheldon, 13 N. Y. Super. 661, 
4 AbbPr 59 [aff 19 N. Y. 207]; Morel 
vy. Garelly, 16 AbbPr (N. Y.) 269. 
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ant to greater relief by way of counterclaim than at 
the commencement, he may set up such facts by sup- 
plemental answer.** 
not repeat the denials necessary in the original an- 
If the sufficiency of a supplemental answer 
is doubtful, the court will not determine on a motion 
the validity of the defense set up by it, but will allow 
A plea in abatement may be filed as a 
supplemental pleading, when the grounds for abate- 
ment arise after joinder of issue.®°7 A supplemental 
answer does not become an answer in the case until 
entry of the order of the court granting leave to file 


A supplemental answer need 


[§ 802] b. Right To File and Leave of Court.°? 
The right to file a supplemental answer is not an ab- 
solute and positive right, but as a general rule the 
court may exercise its discretion in granting or re-. 
fusing leave to file such an answer,®® taking into 
consideration all the circumstances of the case and 


Plea puis darrein continuance see 
supra §§ 783-790. 

54 Roemer v. Thirty-five Percent 
Auto. Supply Co., 150 App. Div. 915, 
135 NYS 410. 


55. Yeatman v. Patrician, 144 
Wash. 241, 257 P 622. 

56. Tifft v. Bloomberg, 49 N. Y. 
Super. 323, 4 NYCivProc 349. 

57a Kokomo City (Stet RS Cosive 
Pittsburgh, ete., R. Co.,; 25 Ind. A. 335, 
58 NE 211. ‘ 

58. Southern Pac. R. Co. v. Solano 


rene Super. Ct., 69 Cal. A. 106, 230 
P* 952 

59. As to supplemental pleadings 
generally see supra § 793. 

60. Cal.—Greenwood v. Adams, 80 
Cal. 74,21 P1134: Harding v. Minear, 
54 Cal. 502; Cum‘mings v. Cummings, 
(A.) 275 P 245; Bryant v. Hobert, 44 
Cal. 7A. 315, 186 P1379; 

Kan.—Central Branch U. P. R. Co 
v. Andrews, 41 Kan. 370, 21 P 276; 
Stith v. Fullinwider, 40 Kan. 73, 19 


P 314 
Mass.—Graef v. Bernard, 162 Mass. 
300, 38 NE 503. 


Minn.—McKay v. Minnesota Com- 
mercial Men’s Assoc., 189 Minn. 192, 
165 NW 1061. 


Mont.—Pue v. Bushnell, 72 Mon. 
265, 238 P 124. 
Nebr.—Fitzegerald Vv. ae Sav. 


Bank, 65 Nebr. 97, 90 NW 994. 

N. "Y.—Spears v. New York, 72 N. 
Y. 442; Giles v. Austin, 62 N. Y. 486; 
Holyoke v. Adams, 59 N. Y. 233; Galm 
v. Sullivan, 117 App. Div. 235, 101 
NYS 1060, 38 NYCivProc 112; Tucker 
v. Dudley, 104 App. Div. 191, 93 NYS 
355; Latimer v. McKinnon, 72 App. 
Div. 290, 76 NYS 40; Haffey v. Lynch, 
46 App. Div. 160, 61 NYS 736; Van- 
derbeck v. Rochester, 46 Hun Siseus 
NYSt 148 [aff 122 N. Y. 285, 25 NE 
408}; Stransky v. Harris, 32 Misc. 
691, 49 NYS 1123; Guliano v. White- 
nack, 3 Misc. 54, 22 NYS 560 

N. D.—Weiser v. Ridgeway, 56 N. 
D. 21, 215 NW 870. 

oe C.—Pickett v. Fidelity, ait Cox; 

08. C. 477, 38 SE 160, 629; Copéland 
- Copeland, Use LOP 135, 38 SE 269; 
gas v. Wilson, 47 S. fon 18, 25 SE 

S. D.—Ernster_v. Christianson, 24 
SDS L038) 123" NeW ia! 

Wash. —-Burnett v. Ewing, 39 Wash. 
45, 80 P 855; McDaniels v. Gowey, 30 
Wash. 412, 71 P 12. 

Wis.—Damp v. Dane, 33 Wis. 430. 

Que.—Mercure y. Munsey, 19 Que. 
PLS 2. 

[a] Where facts could have been 
interposed as defense or counter- 
claim, instead of in a supplemental 
answer as proposed, there-is no abuse 
of discretion in denying defendant’s 
motion for leave to file such answer. 
Ernster v. Christianson, 24 S. D. 103, 
123 NW 711. 

[b] Matter held immaterial and 
discretion not abused.—Nichols v. 
Williams, 38 Mont. 552, 100 P 969. 


576 [49 C.J.] 
imposing such terms as may seem reasonable and 
just,®t such as the payment of costs to the date of 
the application or order,®? or the payment of a sum 
of money to plaintiff as reasonable compensation for 
delays and expenses.°* As a general rule, however, 
if a supplemental answer contains the substance of a 
cood defense and is put in in proper time, leave to 
file or serve the same should be granted almost as a 
matter of course,®* unless the facts disclosed show a 
case calling for the exercise of the court’s discre- 
tion.6® The court may, in the exercise of its discre- 
tion, deny leave to file a supplemental answer, al- 
though the defense sought to be interposed is strictly 
legal, where defendant has been guilty of laches,*® 
where it appears that the matter sought to be set up 
was as well known at the time of the filing of the 
original answer as at the time of the application,®* 
where the matter alleged is clearly frivolous,°* where 
it clearly appears that it would not constitute a de- 
fense,°® or where there is reasonable ground to be- 
lieve that injustice will be done by granting such 
leave.?° 

Application for leave to file a supplemental answer 
must generally be made on motion or order to show 


61. Greenwood v. Adams, 80 Cal./{ A.) 275 P 245; 
74, net be) 1134." Cummings) Vv. Cum-= |v Canal Bal 
mings, (Cal. A.) 275 P 245; ‘Pollmann |} 344; 


v. Livingston, 17 App. Div. 528, 45 
NYS 704. . 
62. Greenwood v. Adams, 80 Cal. 


74, 21 P 1134; Barnett vy. Holbrook, 


[a] 
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Halfmoon Bridge Co. 
213 IN. YS 160,07 NE 
Pollmann v. Livingston, 17 App. 
Div. 528, 45 NYS 704. 

Where defendant’s laches in 
applying puts plaintiff to expense of 
a trial, and leave to serve the sup- 


[§ 802 


cause,*7! and should be accompanied by a copy of the 
proposed answer, or should at least contain a specifi- 
cation of the facts which defendant desires to intro- 
duce;72 and notice thereof should be given to the 
opposite party.** In addition to a showing of mate- 
rial facts, in some jurisdictions, an affidavit is re- 


quired stating that the defense occurred or came to 


the knowledge of defendant after the origina] answer 
was interposed.?4 But if application for leave to file 
a supplemental answer is refused on the ground that 
material facts do not appear with sufficient certainty 
in such answer or the moving affidavit, it should be 
with leave to renew, so as to give an opportunity for 
correcting the defect.7*> If, upon application for 
leave, the court rules that it is not necessary to file a 
supplemental answer and defendants desire to in- 
sist on their right to file such pleading, they should 
appeal instead of making a second application for 
leave.*® 

The merits and sufficiency of the proposed supple- 
mental answer as a defense will not be considered 
by the court upon the application for leave to serve 
or file it,77 except where such sufficiency has been 


Latimer v. McKinnon, 72 App. Div. 
290, 76 NYS 40; Hoyt v. Sheldon, 13 
N. Y. Super. 661, 4 AbbPr 59 [aff 19 
N. Y. 207];° Gallagher v. Perot, 122 
Misc. 845, 202 NYS 441; Haas v. Col- 
ton, 12 Misc. 308, 34 NYS 35; Schmohl 
vee eae 13 NYS’ 583 [aff 1é NYS 


etc., Corp., 175 App. Div. 881, 160 NYS 
1052; Varriale v. Metropolitan St. R. 
Co., 54 App. Div. 638, 66 NYS _ 559; 
Rosenbaum v. Breslauer, 54 Misc. 
76, 104 NYS 506; Guliano v. White- 
nack, 3 Misc. 54, 22 NYS 560; Buser 
v. Jacobowsky, 110 NYS 252; Damp 
Vv. Dane, 33° Wis.. 430. 

fa] Where there have been two 
trials and a reversal, it is improp- 
er to require defendant to pay all the 
accrued costs as a condition to filing 
a supplemental pleading at a new 
trial, but defendant should be re- 
quired only to pay the costs accru- 
ing after the time when the supple- 
mental pleading could have been filed, 
and to stipulate to waive all costs 
previously awarded to plaintiff if he 
finally recover, and to further stipu- 
late that plaintiff if so advised may 
discontinue the action without costs. 
Haffey v. Lynch, 46 App. Div. 160, 61 
NYS. 736. 

[b] Costs and leave to discontin- 
ne.—Leave to set up in a supplemen- 
tal answer new matter, which has 
arisen after the case has been placed 
on the day calendar and has been set 
down for trial upon a particular day, 
should not be granted simply upon 
the payment of a specified sum as 
costs, but defendant should be re- 
quired to pay the costs and disburse- 
ments of the action up to the time 
of making the motion; and the order 
granting the motion should also pro- 
vide that plaintiff have leave to dis- 
continue the action if he so desires, 
without costs. Pickrell v. Mendel, 
87 App. Div. 163, 84 NYS 70. 

{c] Conclusion of trial when mo- 
tion made.—(1) Where a trial is not 
concluded when a motion is made for 
leave to serve a Supplémental answer, 
the court has no power to order that 
an extra allowance should be paid 
by defendant as a condition for per- 
mitting defendant to serve a supple- 
mental answer. Jenkins v. Adams, 1 
NYMonthLBul 65. (2) But where the 
trial is concluded and the referee’s 
report delivered before such motion 
is made, the court will grant an ex- 
tra allowance and will require de- 
fendants to pay the same as a con- 
dition for granting such leave. Ma- 
‘bie v. Adams, 1 NYMonthLBul 65. 

63. Cummings v. Cummings, (Cal. 


plemental answer is not denied for | 862] 


Jaches, defendant may be required 
to indemnify plaintiff for such ex- 
pense aS a condition. Pollmann_ v. 
SAT BeARON, 17 App. Div. 528, 45 NYS 


[b] Order for such payment held 
under general powers of court, un- 
der the statute authorizing supple- 
mental answers, rather than under 
a statute as to extra allowance of 
costs. Halfmoon Bridge Co. v. Canal 
Bd., 213 N. Y. 160, 107 NE 344. 

64. Grady v. Bramlet, 59 Cal. 105; 
Holyoke vy. Adams, 59 N. Y. 233; Phil- 
adelphia Gas-Works Constr. Co. v. 
Standard Gaslight Co., 47 Hun 255, 
13 NYCivProe 405; West v. Simmons, 
2 Whart. (Pa.) 261 [rev 1 Miles 165]; 
eae v. Ewing, 39 Wash. 45, 80 P 


[a] To entitle defendant to put 
in a supplemental answer as a mat- 
ter of right, the answer must be true 
and contain a good defense, and the 
truth of the answer may be inquired 
into on a motion for leave to inter- 
pose it. Morel v. Garelly, 16 AbbPr 
GND Ye) eA69: 

{[b] The fact that a proposed sup- 
plemental answer is not sufficiently 
full and particular to conform to the 
rules of good pleading iS not a jus- 
tification for refusing leave to file 
it, where it contains the substance 
of a good defense. Burnett v. Ewing, 
39 Wash. 45, 80 P 855. 

65. Holyoke v. Adams, 59 N. Y. 
233; Dusty v. Lansing, 3 NYSt 699. 

66. See infra § 804 


67. Park v. McKee, 24 Colo. A. 11, 
131 P 279. 
68. Hoyt v. Sheldon, 4 AbbPr 59 


ati elon IN We 20a) p 
[a] Plea of judgment not frivo- 
lous.—A supplementary answer, 
showing that a judgment pleaded 
dealt with the subject matter of the 
present action and touched the point 
of the contract, is not bad or frivo- 
lous, since the judgment could not 
be available as a defense unless 
pleaded, Franck vy. Byron W. Greene, 
dre Co. 236 Apps Divi 380,002 0 UN ¥S 
1015. 
69. 
50. 
70. 
233; 


See supra § 801 text and note 


Holyoke v. Adams, 59 N. Y. 
Medbury v. Swan, 46 N. Y. 200; 


71. Harding v. Minear, 54 Cal. 502; 
Holyoke v. Adams, 59 N. Y. 233. 

[a] In order that defendant may 
put in a supplemental answer, “he 
must apply to the court by motion, 
for leave so to do, so that the opposite 
party may be heard, and the court 
may determine whether there has 
been inexcusable laches, or whether 
any of the reasons appear, which are 
recognized as giving authority for 
denying the exercise of the general 
right in the particular instance.” 
Holyoke v. Adams, 59 N. Y. 2338, 237. 

72. Fitzgerald v. Union Sav. Bank, 
65 Nebr. 97, 90 NW 994; Newell v. 
Newell, 27 Mise. 117, 7 NYS 403. 

73. Fluker v. De Grange, 117 La. 
331, 41 S 591; Fitzgerald v. Union 
Sav. Bank, 65 Nebr. 97, 90 NW 994; 
Flagg v. Flagg, 39 Nebr. 229, 58 NW 
1095 Avery ives Wilson, 47) SiG tess 
25 SE 286. 

[a] Filing of the supplemental 
answer is sufficient notice. Fluker vy. 
De Grange, 117 La. 331, 41 S 591. 

74 Reynolds v. Attna L. Ins. Co., 
11 App. Div. 99, 42 NYS 1058; Newell 
v. Newell, 27 Misc. 117, 57 NYS 403. 

[a] An affidavit by defendant’s 
attorney is sufficient, under Code Civ. 
Proc. § 544, where it alleges that the 
facts have come to affiant’s knowl- 
edge or to the knowledge of defend- 
ant since the original answer was 
served, and that none of them were 
known to him or to defendant when 
such answer was served. Reynolds 
Vv. Adtna T.*Ins. (Co:, 16 App. Dive V4) 
44 NYS 691; Rosenbaum v. Bres- 
lauer, 54 Mise. 76, 104 NYS 506. 

75. Reynolds v. Adtna L. Ins. Co., 
1i App. Div. 99, 42 NYS 1058; New- 
ons v. Newell, 27 Misc. 117, 57 NYS 


76. Jones v. Jones, 99 App. Div. 
267, 90 NYS 1002; Philadelphia Gas- 
Works Constr. Co. v. Standard Gas- 
vee Co., 47 Hun 255, 138 NYCivProe 


77. Peo. v. Beguelin, 184 App. Div, 
759, 172 NYS 530; Franck v. Byron 


W. Greene, Jr. Co., 136 App. Div. 380, ' 


120 NYS 1015; Silver v. Waterman, 


‘122 App. Div. 373, 106 NYS 899; Bert- 


rand vy. Oesting Bldg. Co., Inc., 163 
NYS 70 [aff 164 NYS 1086 mem]. 
And see supra § 793 text and note 65. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fully argued.7§ 

[§ 803] c. Pleading New Defense. A supplemen- 
tal answer cannot set up matters constituting a new 
and independent defense.7°® 

[§ 804] d. Time for Filing. Ordinarily a supple- 
mental answer should be offered at the earliest oppor- 
tunity after the matter contained therein comes to 
the knowledge of defendant,®® or within a reason- 
able time thereafter.8! After an unreasonable delay 
the court may, in the exercise of its discretion, refuse 
leave to file such answer even though the matter it 
contains be meritorious.*? Under varying cireum- 
stances leave to file a supplemental answer has been 
held properly refused, on the day the cause was set 
down for trial;*® twenty months after the adju- 
dication in a prior proceeding between the parties 
sought to be set up;** twenty months after an ad- 
judication in bankruptey, and six months after 
the final discharge;*° thirteen months after issue 
was joined;®® after the issues were closed, where 
the trial was about to begin and the supplemen- 
tal answer would inject another issue into the 
ease;*? after the impaneling of a jury, where the 
supplemental matter was known to defendant 
twenty days before the date of the trial;®® at the 
commencement of the trial, where there was no show- 
ing of a sufficient reason why the proposed supple- 
mental answer had not been filed before the case was 
set down for trial;*® during the course of the trial, 
where no reason appeared for not, making the appli- 
cation before trial;9° after the evidence was closed,®* 
particularly if the supplemental answer would inject 
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new issues;°? after the conclusion of the trial, where 
the information on which the supplemental answer 
was sought to be based was available fifteen months 
previous;°*® after the case had been submitted to a 
referee ;°* after a verdict had been rendered;?*® and 
after final judgment.°® On the other hand, it has 
been held that if the facts sought to be pleaded by 
supplemental answer amount to an entire satisfac- 
tion of the cause of action, and if established would 
utterly extinguish plaintiif’s right to prosecute it, it 
is the duty of the court to allow the motion whether 
the application was made at the earliest day or not;°* 
and, under varying circumstances, it has been held 
not error to allow a supplemental answer two years 
after the action was brought,?® after trial,®® after a 
verdict had been rendered,! after judgment,? and 
after a decree of foreclosure of a mortgage.® 

[§ 805] e. Operation and Effect. The granting of 
leave to file a supplemental answer in no way deter- 
mines the rights of the parties. While it has been 
held that the filing of such an answer operates as a 
waiver of all previous answers,® the weight of au- 
thority appears to regard the supplemental answer as 
standing together with former pleas or answers not 
inconsistent with it. But although the putting in of 
a supplemental answer does not, under the code, nee- 
essarily waive the former answer, yet, where the mat- 
ter sought to be introduced thereby would, before the 
code, have required a plea puis, which would have 
waived such former answer, the court may, where the 
new defense is of doubtful sufficiency and of doubt- 
ful equity, require defendant to waive his former an- 


78. Mitchell v. Allen, 25 Hun (N.| isfactery reason is given for the de-| 21, 215 NW 870. But see infra text 
We) 543s lay in presenting the application, its] and note 99. 
79. Montague v. Selb, 106 Ill. 49;| refusal is not error. Central Branch 94. Barlow v. Sing Sing First Nat. 


Allen v. Davenport, 115 Iowa 20, 87 
NW 743; Bankers Mortg. Co. v. Rob- 
son, 123 ‘Kan. 746, 256 P 997; Fortuna- 
to v. New York, 42 App. Div. 14, 58 
NYS 683. 

80. French v. Edwards, 9 F. Cas. 
No. 5,097, 4 Sawy. 125. 

81. Pue v. Bushnell, 72 Mont. 265, 
233 P 124. 

[a] “Reasonable time” depends 
largely on the facts and circumstanc- 
es surrounding the motion, and is so 
much time as is necessary, under the 
circumstances, to do conveniently 
what the contract or duty requires 
shall be done. Pue v. Bushnell, 72 
Mont. 265, 233 P 124. 

{b] Rule applied to pleading dis- 
charge in bankruptcy.—Pue v. Bush- 
nell, Bos Mont. 265, 233 P 124. 

82. . S.—French v. Edwards, 9 F. 
Cas. No. 5,097, 4 Sawy. 125. 

p San Central Branch Union Pac. 

Co. v. Andrews, 41 Kan. 370, 21 P 
516. 

La. —Southern iron, ) 6tc.,uxCoris v. 
Cardwell Stave Co., 154 La. 109, 97 
Ss 332% 

Minn.—Voak v. National Inv. Co., 
51 Minn. 450, 53 NW 708. 

Mont.—Pue v. Bushnell, 72 Mont. 
Oona oo blak 

N. Y.—Spears v. New York, 72 N. 
Y. 442; Holyoke v. Adams, 59 N. Y. 
233% Medbury v. Swan, 46 N. Y. 200; 
Hoyt v. Sheldon, 13 N. Y. Super. 661, 
4 AbbPr 59 [aff 19 N. Y. 207]; Gal- 
lagher yv. Perot, 122 Misc. 845, 202 
NYS 441; Haas Vay Colton), dus Misc. 
308, 34 NYS 35; Morel v. Garelly, 16 
AbbPr. 269. 

N. D.—Weiser v, Ridgeway, 56 N. 
D. 21, 215 NW 870. 

Va.—Davis v. Alderson, 125 Va. 681, 
100 SE 541. 

And see cases infra notes 83-96; 
and supra § 794 text and note 74. 

[a] Where the application is made 
after several trials and the facts con- 
stitutiug the new defense are not ful- 
ly and definitely stated, and no sat- 


[49 C. J.—37] 


Union Pac. R. Co. v. Andrews, 41 Kan. 
300, 21 P 276. 

{b] Where the case, although 
“ready,” has not been reached and it 
does not appear that plaintiff has 
been prejudiced by the delay, leave to 
serve a supplemental answer will not 
be denied because of laches on the 
part of defendant in not proceeding 
sooner. Rosenbaum v. Breslauer, 54 
Misc. 76, 104 NYS 506. 

[c] Where a reassignment for tri- 
al was: necessitated hy the judge’s 
act in taking the matter under ad- 
visement and withholding his ruling 
for three weeks, the objection that 
the supplemental answer, filed the 
third day previous to the day set for 
trial, came too late, lost its effect, 
since no further delay could result 
from allowing the supplemental an- 
swer to remain part of defendant’s 
pleadings. Southern Iron, etc., Co. 
ot oe Stave Co., 154 La. 109, 97 

83. Chalmers v. Stow, 3 Mart. N. 
S. (La.) 307. 

84. Gallagher v. Perot, 122 Misc. 
845, 202 NYS 441. 

85. Pue v. Bushnell, 72 Mont. 265, 
233 P 124. 

86. Abram French Co. vy. Shapiro, 
IAM SC a 63i0s8 coe NS On 

87. Bankers’ Mortg. Co. v. Robson, 
123 Kan. 746, 256 P 997; State v. 
Bozeman, 156 La, 635, 101 S 4. 

88. Carter Oil Co. v. Holloway, 130 
272,267 RP 274. 

89. Lincoln vy. Sibeck, 27 Cal. A. 
61, 148 PB 967. 

90. Fitzgerald v. Union Say. Bank, 
65 Nebr. 97, 90 NW 994. 

91. In re Quaker Realty Co., 127 
La. 208, 53 S 526; U.S. v. U. S. Bank, 
11 Rob. (La.) 418 (under no circum- 
stances can a supplemental answer 
be permitted after the evidence is 
concluded). 


92. Roe v. Caldwell, 145 La. 853, 83 
S 43. 
93. Weiser v. Ridgeway, 56 N. D. 


Bank, 6 NYSt 708 (it is then too late 
to make a supplemental answer which 
adds nothing by way of a defense). 


95. Marshall v. Merritt, 13 Allen 
(Mass.) 274. 
96. Apgar v. Connell, 150 App. 


Div. 914, 135 NYS 77; Sinclair v. Hol- 
lister, 16 NYS 529 (where the appli- 
cation was not made until two months 
after judgment in defendant’s favor 
had been reversed). But see supra § 
793 text and notes 69-71; and infra 
text and note 2. 

97. Drought v, Curtiss, 8 HowPr 
@NULY)) 5G: 

98. Sparks v. Green, 69 S. C. 198, 
48 SE 61. 

99. Friend v. Friedman, 126 Misc. 
654, 214 NYS 244 [aff 218 NYS 754 


ysis But see supra text and note 

1. Bandler v. Bradley, 110 Minn. 
66, 124 NW 644. 

2. Bryant v. Hobert, 44 Cal. A. 
315.) LS6 Py S79"" State ve Ramsey 
County Dist. Ct., 91 Minn. 161, 97 
NW 581.. And see supra § 793 text 


and notes 69-71. 
and note 96. 

3. Ponca State Bank v. Adebar, 35 
S. D. 480, 152 NW 703. 

4 Silver v. Waterman, 122 App. 
Div. 373, 106 NYS 899. And see su- 
pra § 793 text and note 60. 

5. Kortzendorfer vy. St.\ Louis, 52 
Mo. 204; Rubelman v. McNichol, 13 
Mo. A. 584 (a supplemental answer 
nbandons the first answer and all 
matters alleged therein not restated 
in the Supplemental answer). And 
see supra § 792 text and note 34. 

6. Holyoke v. Adams, 59 N. Y. 
233; Medbury v. Swan, 46 N. Y. 200. 
203; Slauson y. Englehart, 34 Barb. 
GN. OY) 1198") Hamiin v. “Kinney, 2 


But see supra text 


“The supplemental answer takes 
the place of the former plea puis dar- 
rein continuance; but it‘is not, like 
that, a waiver of defences before in- 


578 [49 C.J.] 
swer, and rest solely on such new matter, as a condi- 
tion of granting leave to file such supplemental an- 
swer.* 

[§ 806] 7. Supplemental Affidavit of Defense.*® 
Under the statutes in some states a supplemental affi- 
davit of defense may be allowed if the court deems 
the defense to be probably good but defectively 
stated in the original affidavit,® or if the original af- 
fidavit, though insufficient because filed by a stranger, 
would be sufficient if made by defendant,+° or where 
an amendment of plaintiff’s statement of claim is al- 
lowed after the affidavit of defense is filed,+1 or where 
it appears that injustice would otherwise result.+? 
But a supplemental affidavit setting up a fact known 
to defendant when the original was filed is suffi- 
cient.1? A supplemental affidavit of defense cannot 
be filed without leavet* or knowledge?® of the court, 
and the application for leave to file is addressed to 
the discretion of the court,!® which discretion is to be 
exercised for the promotion of justice.*7 A second or 
even a third supplemental affidavit may be allowed,*® 
the extent of the indulgence being largely within the 
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diseretion of the court;?® and the court may, of its 
own motion, direct a supplemental affidavit to be filed 
in such a ease.?° Such supplemental affidavit need 
not be confined to an expljanation of the original, but 
it may also set up a new and different defense,?! al- 
though such a course requires that the new defense be 
closely serutinized,*” especially where the two affi- 
davits are contradictory.** The original and supple- 
mental affidavits are to be construed as one;?* and 
therefore when, without explanation, the supplemen- 
tal affidavit contradicts the averments of the original 
in matters essential to a valid defense, the court is 
warranted in holding that they are insufficient to 
prevent a judgment.?° A supplemental affidavit, how- 
ever, cannot be said to be contradictory of the orig- 
inal affidavit where the supplemental affidavit is fuller 
and more specific than the original, and it appears 
that the facts averred in it are not irreconcilable with 
the facts expressly averred in the original or the nee- 
essary inferences to be drawn therefrom.?® Appli- 
cation to file a material supplemental affidavit may be 
made at any time before judgment is entered,?? or at 


536, 76 A 425; Andrew v. Blue Ridge 


terposed, and is not confined to mat-| per. 448; Hyneman y. Ruch, 18 Pa. 
ters arising since the last continu-| Dist. 68. ‘ 
ance.” Medbury v. Swan, supra. To [a] Failure to file supplemental 


same effect Holyoke v. Adams, supra. 

_fa] Plea puis as supplemental 
plea.—A plea puis darrein continu- 
ance, when treated, by leave of court, 
not as a substitute, but as a supple- 
mental plea, without. objection on the 
part of plaintiff, does not waive for- 
mer pleas. Thatcher v. Rockwell, 4 
Colo. 375. 

‘Waiver by plea puis darrein con- 
tinuance see supra § 787. 

7, Bate v. Fellowes, 17 N. Y. Su- 
per. 638. 

8. Amendment of affidavit of de- 
fense see supra § 706. 

9. Andrew v. Blue Ridge Packing 
Co., 206, Pa..3870,.55 A 1059; *loeper 
v. Haas, 24 Pa. Super. 184; Boettner 
v. Stegmaier, 3 Kulp. (Pa.) 338. See 
Gordon v. Jones, 45 LegInt (Pa.) 256; 
Hoke vy. Martin, 7 YorkLegRec (Pa.) 
6 


Bs 

[a] “he only proper function of 
a supplemental affidavit is to correct 
the infirmities of the original in the 
manner of stating the defense there- 
in set forth.” Trethaway v. Israel, 
29 Pa. Dist. 1012. 

[b] Where an affidavit of defense 
is filed and a rule obtained for judg- 
ment, and notwithstanding the affi- 
davit and pending the rule, defendant 
deposits in the prothonotary’s office 
a supplemental affidavit, it is admis- 


sible and if sufficient, judgment 
should not be entered against defend- 
ant. West v. Simmons, 2 Whart. 


(Pa.) 261 [rev 1 Miles 1654]. 

{[c] Where the names of parties 
defendant joined by mistake are 
stricken out by amendment after the 
real party has filed an affidavit of de- 
fense, he is not entitled to an oppor- 
tunity to file a new affidavit of de- 
fense in case nothing has been added 
to the original declaration. Kidney v. 
Beemer, 27 Pa. Super. 558. 

{d] A further affidavit of defense 
will not be required where plaintiff’s 
amendment to her original statement 
introduces nothing which is not an- 
swered by the affidavit of defense 
filed. Kinney v. Harrisburg Mfg., 
Cte. CoOnnot Pay i Cows 6: 

{[e] In Pennsylvania, under Act 
May 14, 1915 (P. L. p 483), where de- 
fendant elects to go to trial on the 
merits of the case, failing to raise any 
question of law, he cannot thereafter 
file a supplemental affidavit of de- 
fense raising questions of law. Mc- 
Allister v. Com., 28 Pa. Dist. 509. 

10. Hirst v. Gore, 38 Pa. Co. 126. 

11. 


v. Philadelphia, 


Vincent v. Jenkins, 60 Pa. Su- | 


affidavit after amendment.—A defend- 
ant who fails, although given an op- 
portunity, to file a supplemental af- 
fidavit of defense after a necessary 
amendment to plaintiff's statement 
of claim, cannot complain of judg- 
ment being entered against him on 
the basis of his original affidavit. 
McClurg v. Futer, 52 Pa. Super. 485. 

12. Morrison v. Herzon, 11 Pa. 
Dist. & Co. 396; Stahler v. Moser, 29 
Pa. Dist. 955; Hallowell v. Hoey, 16 
Pas Dist.e 986. 

[a] The obligor on a bond, sued 
for payment of interest thereon, may 
be allowed to file a supplemental affi- 
davit of defense, setting up any new 
matter which may arise out of any 
steps which it may take for its pro- 
tection against double payment. 
Shaffer v. Federal Cement Co., 225 
hoe 893 [mod 229 Fed. 1021, 143 CCA 


13. Wood v. Kerkeslager, 227 Pa. 
536, 76 A 425; Dever v. Kathrins, 82 
Pa. Super. 140; Norfolk, etc., R. Co. 
v. Swift, 59 Pa. Super. 603; Pangborn 
COLD. ue atinycn bay Dist. acs COwAeo: 
Luella Coal, etc., Co. v. Gano, 24 Pa. 
Dist. (9.9.9: 

14. Wood v. Kerkeslager, 227 Pa. 
536, 76 A 425; Luella Coal, etc., Co. 
v. Gano, 24 Pa. Dist. 999. See Mor- 
rison v. Herzon, 11 Pa. Dist. & Co. 
396 (holding that, where defendant 
filed his supplemental affidavit of de- 
fense without leave of court, and it 
appears that substantial justice re- 
quires the submission of a question 
of fact to a jury, permission will be 
granted to file such supplemental affi- 
davit). 

15. 
per. 


BNE pia v. Brown, 55 Pa. Su- 
16. Dever v. Kathrins, 82 Pa. Su- 
per. 140; Fleisher vy. Blackburn, 15 
Pa. Super. 289; Horowitz v. Shober, 
3 Pa. Dist. & Co. 844;. Trethaway v. 
Israel, 29 Pa. Dist. 1012; McAllister 
v. Com., 28 Pa. Dist. 509; Dreibelbis 
OUCMEVsE COLn acaba: 
Dist. 488; Shoemaker v. Whitehall 
Mut. Fire Assoc., 23 Pa. Co. 174. 


17. Dever v. Kathrins, 82 Pa. Su- 
per. 140. 
18. Andrew v. Blue Ridge Packing 


Co., 206 Pa. 370, 55 A 1059; Loeper v. 
Haas, 24 Pa. Super. 184. 

[a] Where two supplemental af- 
fidavits are contradictory of each eth- 
er on material matter, leave to file 
them will be refused. Sykes v. An- 
derson, 14'Pa.' Co. 329. 

19. Wood v. Kerkeslager, 227 Pa. 


Packing Co., 206 Pa. 370, 55 A 1059; 
Flegal v. Hoover, 156 Pa. 276, 27 A 
162; Lash v. Von Neida, 109 Pa. 207; 
se eiRY v. Haas, 24 Pa. Super. 184. 
(Pa.) _576; Johnson v. 
WklyNC (Pa.) 472. 

21. Little v. Thropp, 245 Pa. 539, 
91 A 924; Callan v. Lukens, 89 Pa. 
134; Port Kennedy Slag Works v. 
Krause, 5 Pa. Super. 622. Contra 
Trethaway v. Israel, 29 Pa. Dist. 1012 
(holding that a supplemental affida- 
vit of defense cannot introduce “for 
the first time a brand new defence 
in the nature of a counter-claim,’’ not 
es in the original affidavit at 
all). 

[a] 


Fenner, 1 


Setting up subsequent agree- 
ment.—A supplemental affidavit of 
defense does not cure defects in a 
counterclaim where the subsequent 
agreement referred to is not attached 
to such affidavit, as it should be if in 
writing, or specially averred, as it 
should be if oral. Guaranty Motors 
Co. v. Hudford Philadelphia Sales Co., 
264 Pa. 557, 108°A 30. 

22. Little v. Thropp, 245 Pa. 539, 
91 A 924; Callan v. Lukens, 89 Pa. 
134; Port Kennedy Slag Works v. 
Krause, 5 Pa. Super. 622. 

23. Port Kennedy Slag Works v. 
Krause, supra. 

24. Woodoleum Flooring Co. v. 
Kayser, 45 Pa. Super. 372; Penrose v. 
Caldwell, 29 Pa. Super. 550. 

25. Elzea v. Brown, 59 Pa. Super. 
403; Woodoleum Flooring Co. v. Kay- 
ser, 45 Pa. Super. 372; Penrose v. 
Caldwell, 29 Pa. Super. 550; Susque- 
hanna Mut, F. Ins. Co. v. Sprenkle, 13 
YorkLegRec (Pa.) 121. See Simon v. 
Magaziner, 87 Pa. Super. 560, 563 (‘‘In 
one respect the supplemental affiida- 
vit changes the defense in a material 
respect, without any reason being giv- 
en for such a change of front. This 
is a serious omission’’). 

26. Woodoleum Flooring Co. v. 
Kayser, 45 Pa. Super. 372; Penrose v. 
Caldwell, 29 Pa. Super. 550; Loeper v. 
Haas, 24 Pa. Super. 184. 

27. Bloomer v. Reed, 22 Pa. 51 (a 


supplemental affidavit stating a suffi-- 


cient defense may be filed at any time 
after the argument of the rule of 
court authorizing plaintiff to enter 
judgment and before judgment has 
been entered); Stahler v. Moser, 29 
Pa. Dist. 955. See Susquehanna Mut. 
F. Ins. Co. v. Sprenkle, 13 YorkLegRec 
(Pa.) 121. Compare Yaryan Co. v. 
Pennsylvania Glue Co., 180 Pa. 480, 
36 A 1080 (holding that, under the 
rules of court in Allegheny County, 
an affidavit of defense cannot be sup- 
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any time during the pendency of a rule for judgment 
for want of a sufficient affidavit of defense;?° but 
where the case has been fully argued on the rule for 
judgment on the original affidavit, a supplementary 
_affidavit cannot be filed after judgment ;?° nor can it 
be filed after the case has been finally heard and 
passed upon by an appellate court, except for reasons 
of which defendant could not have availed himself 
when he filed his original affidavit,?° nor after the 
tune limit set by rules of court has expired.*1 Where 
leave to file a supplemental affidavit is granted, it 
must be filed within a reasonable time thereafter ;*? 
and the court must also allow defendant a reasonable 
time within which to prepare the supplemental affi- 
davit.° 

[§ 807] 8. Supplemental Reply.** Although the 
necessity for such a pleading arises infrequently, a 
supplemental reply may be made by leave of court, 
alleging facts that have arisen since the former repli- 
eation.2® The facts, arising since the beginning of 
the trial, of which plaintiff may avail himself in a 
supplementary replication to the defense, should be 
of a nature to overcome the defense, and not facts 
and grounds tending to reform, reconstitute, enlarge, 
or complete his action.?° 

[§ 808] 9. Answer to Supplemental Complaint or 
Petition. Where plaintiff has filed a supplemental 
complaint after answer, defendant may stand on his 
original answer;*7 but where plaintiff sets up new 
matter in a supplemental complaint, defendant, if he 
wishes to prove matter not already pleaded in de- 
fense, must set it up by an amended answer.?* The 
inclusion, in the supplemental complaint, of super- 
fiuous allegations repeating matters in the original 
does not require defendant to answer them;*° and, 
unless the order permitting the supplemental com- 
plaint provides that it take the place of the former 
pleading, the issues made by the former pleading 
continue, so that defendant is not in default, as to 
those issues, for failing to answer the supplemental 
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complaint.4° But if he stands on his original an- 
swer and does not answer the supplemental com- 
plaint, he cannot later complain because such com- 
plaint contains new matter upon which no issue has 
been joined. He may, however, file a new answer 
to the supplemental complaint,*” but he cannot, with- 
out special leave of court, answer anew or further 
the original complaint.*? Refusal of time to defend- 
ant to file an answer to a supplemental petition is not 
error, where the evidence already introduced em- 
braces the issues contained in the supplemental peti- 
tion, the purpose of which is merely to conform to the 
evidence, and defendant tenders no answer.** If the 
supplemental complaint is confined strictly to sup- 
plemental matter, the answer thereto should likewise 
be confined to the supplemental matter;*° and the 
inclusion of superfluous allegations in the supplemen- 
tal complaint does not justify defendant in serving 
an answer thereto materially changing the issues in _ 
the action.*® 

[§ 809] 10. Reply to Supplemental Answer. If 
defendant is allowed to file a supplemental answer, 
plaintiff has the usual time in which to reply there- 
to.** 

[§ 810] 11. Demurrer or Exception to Supplemen- 
tal Pleading.*® Since a supplemental pleading is 
usually regarded as merely an addition to the original 
pleading,*® as a general rule a demurrer should be 
directed to both the supplemental and original plead- 
ings considered as one, and separate demurrers 
should not be directed to the original and supplemen- 
tal pleadings ;°° nor will a demurrer lie to a supple- 
mental pleading alone,°! except where the supple- 
mental pleading is served as taking the place of the 
original.°? Where the demurrer to the supplemental 
complaint is sustained, the original complaint and 
answer still stand, and the issues there presented re- 
main to be disposed Ole 

[§ 811] D. Further and Additional Pleadings.*¢ 
The granting or refusal of permission to file further, 


plemented at the trial). WG Oya, 1012, 
28. Dever v. Kathrins, 82 Pa. Su- 43. Dann v. Baker, supra. [b] Rule applied.—The filing of a 
per. 140. 44. Scrambling Co. v. Tennant] supplemental complaint served on de- 
29. Hagstrom y. Excelsior Drum | Drug Co., 25 Oh. A. 197, 158 NE 282. | fendants disposes of a pending demur- 
Works, 24 Pa. Dist. 294; Hallowell 45. ede Ven Connor, 80 Fla. 89, | rer to the original complaint. Leusch 


Vv. Hoey, 16 Pa. Dist. 986 85 S 67 
30. Wood v. Kerkeslager, 22a Pa. 46. 
536, 76 A 425; Luella Coal, etc., Co. v. | 97 


aweinan v. Ritter, 155 NYS 51. 


v. Nickel, 16 N. 
State v. 


M. 28, 113 P 595. 
Logansport Metropoli- 
tan Police Comrs., 170 Ind. 133, 83 NE 


Gano, 24 Pa. Dist. 999. 47. Radley v. Houghtaling, 4] 83; Dietrich v. Minas, 61 Ind. A. 333, 
31. Dever v. Kathrins, 82 Pa. Su- | HowPr (N. Y.) 251. 109 NE 930; Bilder v. Ellis, 148 App. 

per. 140. Time for filing or service of repli-| Div. 647, 133 NYS 425 [aff 75 Misc. 
32. Close v. Hancock, 3 Pa. Super. | cation or reply see-supra § 404. 255, 133 NYS 425]; Reynolds v. Hill, 

207. 48. Demurrer to amended pleading | 28 Okl. 533, 114 P 1108. And see 
33. Lash vy. Von Neida, 109 Pa.| see supra §§ 764-772. cases supra note 50. 

207 49. See supra § 792 text and note [a] A demurrer to a supplemental 


34. Amendment of replication or 
reply see supra §§ 721-723. 

35. Graef v. Bernard, 162 Mass. 
300, 38 NE 508; Ormsbee vy. Brown, 
bo ibard. GN. Yo) 436° 9 Mercure ‘vs 
Munsey, 19 Que. Pr. 182. 

[a] A settlement of the cause en- 
tered into between the parties can- 
not be set up by way of a supple- 
mental reply. Gilbert v. Tremblay, 4 
Que. Pr. 438. 

36. Leduc vy. De Boloeil, 18 Que. 
Presb. 

87. Kugelman v. Ritter, 155 NYS 
97; McRoberts v. Pooley, 1 NYSt 
725 (holding further that, if plaintiff 
proves no cause of action against him, 
defendant will have judgment. dis- 
missing both complaints). 

38. Biggs v. Steinway, 191 App. 
Div. 526, 182 NYS 101 [rev on other 
grounds 229 N. Y. 320, 128 NE 211. 
Peck Kugelman v. Ritter, 155 NYS 

40. Casassa v. Savarese, 149 App. 
Div. 248. 133 NYS 657. 

41. Kimble v. Seal, 92 Ind. 276. 

42. Dann v. Baker, 12 HowPr (N. 


32: and § 800 text and note 28. 

50. Frericks v. Coster, 9 F. Cas. 
No. 5,108a; Cincinnati, etc., R. Co. v. 
McCullom, 183 Ind. 556, 109 NE 206, 
AnnCas1917E 1165; Barker v. Prizer, 
150 Ind. 4, 48 NE 4; Eckert v. Bink- 
ley, 134 Ind. 614, 33 NE 619, 34 NE 
441; Lewis v. Rowland, 131 Ind. 37, 
30 NE 796; Peters v. Banta, 120 Ind. 
416, 22 NE 95, 23 NE 84; Farris v. 
Jones, 112 Ind. 498, 14 NE 484; Derry 
v. Derry, 98 Ind. 319; Morey v. Ball, 
90 Ind. 450; Harris v. Elliott, 29 App. 
Div. 568, 51 NYS 1012; Hayward v. 
Hood, 44 Hun 128, 8 NYSt 457 [aff 
109 N. Y. 643 mem, 16 NE 682 mem]; 
Myers v. Metropolitan Hite Cou i6 
Daly 410, 12 NYS 2, 19 NYCivProc 
448. Contra Goddard v. Benson, 15 
AbbPr (N. Y.) 191, 193 (‘‘where the 
Code allows a supplemental answer, it 
necessarily allows what is incident to 
such a pleading, the right to demur 
to it’). 

[a] A demurrer “to the amended 
and supplemental complaint” will be 
held taken to both together. Harris 
v. Elliott, 29 App. Div. 568, 51 NYS 


Ok]. 


petition runs to the allegations of 
both the original and the supplement- 
al petitions. Reynolds v. Hill, 28 
533, 114 P 1108. 

[b] In Quebec it is by inscription 
in law and not by notion that the dis- 
missal of a supplementary replica- 
tion improperly setting forth facts 
tending to reform, enlarge, or com- 


plete plaintiff's action should be 
asked for. Leduc v. De Boleil, 18 
Que. Pr. 


52. Eckert v. Binkley, 134 Ind. 614, 
33 NE 619, 34 NE 441; Bilder v. Bl- 
lis, 148 App. Div, 647, 1833 NYS 425 
[aff 75 Mise. 255, 133 NYS 425]; 
Stearns v. Lichtenstein, 48 App. Div. 
498, 62 NYS 949. 

53. Craiglow v. Williams, 45 Cal. 
A. 514, 188 P 76. 

54, Cross references: 

Amendment by addition of: 

Count see supra § 657. 

Plea see supra § 717. 


Further and additional bill of par- 
ticulars see infra § 914 
New pleadings in trial de novo on 


appeal from justice of the peace 
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additional, or special pleadings, after the original 
pleadings, and before, during, or after trial, is with- 
in the sound diseretion-of the court,°®> which dis- 
eretion should be exercised wisely®® and in the in- 
Likewise, the allowance of addi- 
tional or special pleas after the time fixed by statute 
is within the discretion of the trial court.°® 
the appleation for leave to file additional pleadings 
is made after undue delay, there is no abuse of dis- 
cretion in rejecting it,°® in the absence of an explana- 
Thus, after the cause 
has gone to trial, some reasonable excuse should be 
offered by a defendant applying for leave to file an 
additional plea for not having presented the defense 
before the calling of the cause for trial.®+ 
varying circumstances, the refusal of leave to file an 
additional plea has been held proper or not an abuse 
of discretion, after the issues were closed,°? where 
and would tend to 
confusion and delay,®* and no reasonable excuse was 


terest of justice.*7 


tion or excuse for the delay.®° 


such plea presented new issues,®3 


see Justices of the Peace §§ 544- 
564 


Substitution for lost or 
pleadings see infra §§ 93 
552. 6.Al amp | We JO; 

Davo NA Hutchinson, DT Akasa tS 

684; Tennessee Life, etce., Co. v. 

Street, 213 Ala. 588, 105 S 672; Sample 

v. Tennessee Valley Bank, 200 Ala. 

578, 76 S 936; Massachusetts Mut. L. 

Ins. Co. v. Crenshaw, 195 Ala. 263, 

70 S 768; Roden v.Capehart, 195 

Ala. 29, 70 S 756; Union Marine Ins. 

Co. «Vv. 'Charlies: Transfer) (Co. 24386 

Ala. 443, 65 S 78; Louisville, etc., R. 

Co. v. Wynn, 166 Ala. 413, 51 S 976; 

Decatur Water Works Co. v. Foster, 

161 Ala. 176, 49 S 759; Cahaba South- 

ern Min. Co. v. Pratt, 146 Ala. 245, 40 

S 948; Leader v. Mattingly, 140 Ala. 

444, 37 S 270; Foster v. Bush, 104 

Ala. 662, 16 S 625 Kos 


Conn.—O’Donnell  v. 
Conn. 622, 144 A 468. 

D. F. H. Smith Co. v. Low, 57 
App. 167, US. Et. (2d y Se: 

Wla.—Franklin Phosphate Co. v. In- 
ternational Harvester Co., 62 Fla. 185, 
57 S 206, AnnCas1913C 1247; Sea- 
board Air Line R. Co. v. Rentz, 60 
Fla. 429, 54 S 13. 

J1l.—Mueller v. Hayes, 321 Ill. 275, 
151 NE 874; Goldstein v. Chicago 
City BR. Co... 286 Ti. 297, 12.) NB) 726; 
Chicago v. Cook, 204 Ill. 373, 68 NE 
538; Davis v. Lang, 153 Ill. 175, 38 
NE 635; Dow v. Blake, 148 Ill. 76, 
35 NE 761, 39 AmSR 156; Chicago, 


ee 


Groton, 


Cte), Ev CO,ev~ O'Connor, 119 THe 586; 
9 NE 263; Millikin v. Jones, 77 Ill. 
Sii2e werOwWli Vor SOoth, . 661 Lie taro): 


Hardy v. Dobler, 248 Ill. A. 361; Page 


v. Hallam, 212 Ill. A. 462; Peo. v. 
Roy, 206 Ill. A. 406; Mathews v. 
Schuessler, 201 Ill. A. 210; McEvoy 


Ver@ourt of tonor 184 Til) An 317; 
F. W. Cook Brewing Co. v. Goldblatt, 
184 Ill. A. 266; Shea v. Thomas El. 
Cop muoie lil eAT SS Obie eo. vy, Crowe; 
130 Ill. A. 349. 

Review of exercise of discretion by 
lower court see Appeal and Error §§ 
2753-2829. 

56. Franklin Phosphate Co. v. In- 
ternational Harvester Co., 62 Fla. 
185, 57S (206, AnnCasi913C 1247 
Seaboard Air Line R. Co. vy. Rentz, 60 
Hla. 429, 54S 18. 

57. Mueller v. Hayes, 321 Ill. 275, 

Atlanta Brewing, 


151 NE 874. 
5S. Colley. v. 

etc., Co., 196 Ala. 374, 72S 45; Craig 

v. Pierson Lumber Co. 179 Ala. 535, 

60 S 838; Jones. v. Ritter, 56 Ala. 


270. 

59. Dow v. Blake, 148 Ill. 76, 35 
NE 761, 39 AmSR 156; Hardy v. Dob- 
ler, 248 Ill. A. 361; Page v. Hallam, 
212 Ill. A. 462; Raymond v. Varnum, 

Shea v. Thomas El. 


185 Ill. A. 289; 
Co., 167 Ill. A. 365. And see cases in- 
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Where 


will other 


tion.?? 


Under 


fra this section. 

[a] Illustrations of undue delay 
in applying.—(1) Five years after 
suit was begun, on the eve of trial. 
Raymond v. Varnum, 185 Ill. A. 289. 
(2) Three years and five months aft- 
er the additional pleas might have 
been interposed. Shea v. Thomas Hl. 
Con l677 EMAL 365 

60. Page v. - Hallam, 212) 01 RAS 
462. And see cases infra note 61. 

61. Mueller v. Hayes, 321 Ill. 275, 
151 NE 874; Glos v. Patterson, 209 
Ill. 448, 70 NE 911; Chicago v. Cook, 
204 Ill. 373, 68 NE 538; Fisher v. 
Greene, 95 Ill. 94; Hardy v. Dobler, 
248 Ill. A. 361; Royal Neighbors of 
America v. Simon, 135 Ill. A. 599. 

62. Dow v. Blake, 148 Ill. 76, 35 
NE 761, 39 AmSR 156; Chicago, etc., 
R. Co. v. O’Connor, 119 Ill. 586, 9 NE 
263. And see cases infra note 63. 

63. Mueller v. Hayes, 321 Ill. 275, 
151 NE 874; Matthews v. Schuessler, 
201 Ill. A. 210; Royal Neighbors of 
America v. Simon, 135 Ill. A. 599; 
Hallberg v. Brosseau, 64 Ill. A. 520. 

64. Maines v. Schuessler, 201 
210. 


su- 
A. 


66. Van Norman v. Young, 129 Ill. 
A. 542 [aff 228 Ill. 425, 81 NE 1060]. 
67. Louisville; (sete... URe. “Co. av, 
Wynn, 166 Ala. 413, 51 8 976; Leader 
v. Mattingly, 140 Ala. 444, 37S 270; 


Matthews v. Schuessler, 
Wilson v. Wilson, 125 IIl. 


Mueller v. Hayes, 321 Tl. 275,. dL 
NE 874; Phillips v. Glos, 255 Ill. 58, 
99 NE 77; Glos v. Patterson, 209 Ill. 


448, 70 NE 911. See Manufacturers 
State Bank v. American Surety Co., 
230 Ill. A. 474 (where the refusal of 
leave, after the commencement of 
trial, to file special pleas inconsistent 
with the affidavit of defense was held 
not error). But see Catlin v. Oak 
Grove Co.,°30 Dell 234, 105 A. 666 
(where leave to file a special plea, 
during the trial, was granted, with 
costs of the term); Hardy v. Dobler, 
248 Ill. A. 861 (where the granting 
of leave to file an additional plea aft- 
er plaintiff closed his case was held 
proper); F. W. Cook Brewing Co. v. 
Goldblatt, 184 Ill. A. 266 (where the 
filing of an additional plea was al- 
lowed after the trial had begun), 

6S. a, Unions MWanine sins. Co. av. 
Charlie’s Transfer Co., 186 Ala. 443, 


65 S 78 
176 Ill. 


69. 
A. 579; 

70. Roden v. Capehart, 195 Ala. 29, 
70 S 756. But see Reichelt v. “Ander- 
son, 222 Ij]. A. 176 (holdings that it 
was not error to permit a plaintiff to 
file an additional count to her dec- 
laration after verdict and before en- 
try of judgment). 

71. See cases infra this note. 


Beninghoft v. Futterer, 


[§§ 811-812 


offered for not filing it earlier;*> where the issue 
sought to be made by the additional plea had already 
been made by another plea;°* during the progress of 
the trial;®? after the close of the evidence, where it 
appeared that there was no merit in the proposed 
plea;®’ after trial;®® and after verdict.7° 
cases in which the refusal of leave to file further or 
additional pleadings has been held proper or not 
abuse of discretion will be found in the note;7+ as 
cases in which the granting of leave has 
been held proper or the refusal an abuse of disere- 


Other 


[§ 812] E. Repleader—1. Nature of Repleader. 
A judgment of repleader will in general be awarded 
or required by the court in order to do justice be- 
tween the parties, where there is such a defect in the 
form or manner of pleading that there is no clear 
issue, or that the issue joined and tried is on an imma- 
terial point, so that it eannot be told to whom judg- 
ment should be given;** or where causes of action are 


[a] Additional pleadings held 
properly refused.—(1) In action for 
fraud. ~ de pomith 'Com ve deomam om 
App..(D.. CGC.) 167,.18 F..(2d) 817. “@2) 
Where the pleadings had been dis- 
tinctly closed on the previous day, 
and the court had adjourned with 
the distinct understanding that the 
pleadings were settled. Jebeles, etc., 
Confectionery Co. v. Hutchinson, 171 
Ala. 106, 54 S 618, AnnCasi913A 1107. 

72. See cases infra this note. 

[a] Additional pleadings held 
properly allowed or erroneously re- 
fused.—(1) In action for personal in- 
juries, plea denying control of in- 
strumentality causing injury. Blade 
v. Fort Dearborn Bldg. Corp., 245 Ill. 
A. 484. (2) In action for causing 
death, special plea denying owner- 
ship, ‘operation, and control. Devine 
MS ee Tels Constrs Co3)159 Tl: As 


73. Ala.—Central of Georgia R. Co. 
v. Gross, 192 Ala. 354, 68 S 291; Bx 
p. Pearce, 80 Ala. 195; Hamner v. 
Pounds, 57 Ala. 348; Mudge v. Treat, 
57 Ala. 1; Masterson v. Gibson, 56 
hee 56; Shippey v. Eastwood, 9 Ala. 

Ill.—Pollock v. Kinman, 176 Ill. A. 
ae BE ti TO v. Merriman, 133 Ill. 

Mass.—-Magoun v. Lapham, 19 Pick: 
419; Gerrish) vi (Eraingy 3) (Pick were 4. 
Baton v. Stone, 7 Mass. 312. 

N. H.—Jenness v. Peck, 15 N. H. 20. 

N. Y.—Gould v. Ray, 13 Wend. 633; 
Otis v. Hitchcock, 6 Wend. 433; Staf- 
ford v. Albany, 6 Johns. 1. 

N. C.—Brown v. Cooper, 85 N. C. 
477; Sumner v. Young, 65 N. C. 579; 
Trice v. Turrentine, 32 N. C. 543. 
Preeti aap v. Blanton, 3 Hayw. 

Tex.—Harrell v. Houston, 66 Tex. 
278, 17 SW 731; Perry v. Herbert, 8 
Moxs eis Dutton v. Norton, 1 Tex. A. 
ive CASHES sole See Rockhold v. 
Lucky -'Tiger Oil Co., (Civ. A.) 4 SW 
(2a) 1046 (holding that the trial court 
should have required all parties to 
replead, where the original pleadings 
were not prepared in accordance with 
rules of court, and the transcript in- 
cluded abandoned pleadings, omitted 


amendments, and was prepared in 
disregard of court rules). 
Vt.—Parkhurst v. Sumner, 23 Vt. 


538,-56 AmD 94. 

Va.—Dimmett v. Eskridge, 6 Munf. 
(20 Va.) 308; Taylors v. Huston, 2 
Hen. & M. (12 Va.) 161; Kerr v. Dix- 
on, 2 Call (6 Va.) aoe "Baird v. Mat- 
tox, LYCANS Via ez 

Eng.—Doogood v. Hoge: SP Ca Batsor 
67 ECL 132, 137 Reprint 842. 

N. S.—Melancon v. Comeau, 2 N. 
Sh Wier 

Ont.—Turner v. Bowerman, 29 U. C. 
Qo Bamsie 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 812-815] 


consolidated.7* Awarding-a repleader amounts sub- 
stantially to granting a new trial, with leave to amend 
the pleadings. Mie 

[§ 813] 2. When Granted. As a general rule a 
court will never grant a repleader except where jus- 
tice cannot otherwise be obtained. A repleader 
cannot be allowed until after issue is joined;77 and 
it will not be awarded on motion after the pleading 
is filed,*S nor after demurrer,’® nor where the issues 
of law and fact were properly drawn and tried, and 
due submission of controverted material issues given 
to the jury, and decided conformably to the plead- 
ing.8° Ordinarily it will not be awarded where there 
is one material issue in the case, although others be 
immaterial ;*+ where the only material “fact in the 
case has been passed upon by the jury;*? or where 
it is apparent that no manner of pleading the matter 
embraced in the defective pleadings will make it 
available.** Although the issues may be immaterial, 
if it appears that a fair trial was had, that all the 
facts and circumstances were inquired into, and that 
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the decision, in any event, must have been the same, , 
a repleader will not be granted.8+ A repleader should 
not be granted after a general verdict on all the is- 
sues, because one issue is immaterial, unless it ap- 
pears clearly that the verdict is based on the immate- 
rial issue only.8® After a verdict for defendant on 
proof of the averments of an immaterial plea, upon 
which issue was joined, plaintiff may move for a 
repleader.§® 

[§ 814] 3. Who May Obtain. A repleader will 
not ordinarily be awarded in favor of the party who 
commits the first fault in pleading,®* even though the 
verdict against him be on an immaterial issue.8® But 
this rule has been held to apply only where the imma- 
terial issue is found against the party committing the 
first fault, and not where it is found in his favor.°? 
It is not error to refuse a repleader, after verdict, to 
a party who joined in an issue tendered him in suffi- 
cient form, and not so narrowed as to exclude any of 
his evidence, where the verdict responds to the issue 
joined.°° 


IX. SIGNATURE AND VERIFICATION 
[By Freiix C. GRABER] 


[§ 815] A. Signature®1—1. Necessity—a. In Gen- 
eral. Generally speaking, although there are excep- 
tions,°®? all pleadings filed in courts of record should 
be signed either by the party or by his attorney.®* 
Many statutes, especially in the code states, express- 
ly require such signature,°* and while it has been 
held that such statutes are mandatory,°®® they are to 


74. Wright v. Chandler, (Tex. Civ. 


W. Va.—Bannister v. 


be liberally construed,9* substantial compliance 
therewith being sufficient.°7 

Exhibits attached to a pleading need not ordina- 
rily be signed,®® but it has been held that where a 
statute required a statement of claim to be signed, at- 
tached exhibits must either be signed or the state- 
ment must show that true copies are thereto attached, 


Y.—Laimbeer v. Allen, 4 N. Y. 


Victoria Coal, N. 
Super. 648, 2 CodeRep 15; 


A.) 173 SW 1178. ete.5) Co 163 DW... Va. 502;,, 61, SH 338: Schuyler 
Pleadings upon consolidation of ac- ‘ ey 5 se, ‘ v. Yates, 11 Wend. AST ‘Anonymous, 
tions generally see Actions §§ 350,|67 HCL 132, 137 Reprint 842. 2 Cow. 578. 

354. ; 88. Andre vy. Johnson, 6 Blackf. Okl.—Wilson Motor Co, v. Dunn, 
75. Ex p. Pearce, 80 Ala. 195; Rod-| (Ind.) 375. 129 Okl. 211, 264 P 194, 57 ALR 17. 
riguez v. Merriman, 133 Ill. A. 372. 89. Gorham Reeves, Smith Or.—Klein v. Turner, 66 Or. 369, 
76. Mudge v. Treat, 57 Ala. 1;]| (Ind.) 239; Gordon v. Ellis, 7 M. &|133 P 625. j : 
Bonsack v. Roanoke County, 75 Va..| G. 607, 49 ECL 605, 135 Reprint 244. Pa.—kKeddeslin v. Meyer, 2 Miles 

585. 90. Crosby v. Hutchinson, 53 | 295. : j ; 
77. Jenness v. Peck, 15 N. H. 20. Ala. 5. Tex.—Hemming v. Zimmerschitte, 
78. Jenness v. Peck, supra. 91. Signature generally see Sig-| 4 Tex. 159. 

79. Papot v. Barbour, 165 Ala. 257, | natures [36 Cyc 453]. Va. 


51 S 725; Jenness v. Peck, 15 N. H. 92. 
20. But see Potter v. Titcomb, 7 Me. [a] 
802 (where, upon a motion for leave 
to replead, after argument on demur- 
rer, leave was granted to amend). 


80. Mackintosh Co. v. Wells, 218 | fraudulent 


See cases infra this note. 
General issue see Meras v, 
Adinamis, 195 Ill. A. 92. 

{[b] In Quebec a declaration in an 
action to have certain deeds declared 
requires no 


736, 62 SE 930. 
Ww. Va.—Fleming v. Hartrick, 100 
W. Va. 714, 131 SH 558. 
Wyo. —McClintock  v. Ayers, 34 
Son lace as 


Wyo. 476, 245 P 298. 
Fing.—Duckitt -v. Jones, 
Barford v. Barford, 


signature 
i t | Rep. 


Ala. 260; 118 S276. 

81. Hartfield v. Patton, 11 F. Cas. 
No. 6,158a, Hempst. 268; Payne v. 
Barnet, 2 A. K. Marsh. (Ky.) 312; 
Gallego v. Moore, 4 Munf. (18 Va.) 60. 

g2. Jenkins v. Stanley, 10 Mass. 
226. 

83. Hyer v. Vaughn, 18 Fla. 647; 
Trice v. Turrentine, 32 N. C. 543. 

84 Gray v. Kemp, 88 Va. 201, 16 
SE 225; Bonsack v. Roanoke County, 
15 Va. 585. 

85. Mudge v. Treat, 57 Ala. 1. 

Repleader after motion for judg- 
ment non obstante veredicto see 
Judgments § 112. 

86. Central Georgia R. Co. v. 
Gross, 192 Ala. 354, 68 S 291; Taylor 
v. Smith, 104 Ala. 537,16 S 629; Ham- 
ner v. Pounds, 57 Ala. 348. 

8%, .WE S.— Hartfield v. Patton, 11 
F. Cas. No. 6,158a, Hempst. 268. 

Ga.—Stephen v. State, 11 Ga. 225. 

Ind.—Conrad v. Dowling, 8 Blackf. 
38; Andre v. Johnson, 6 Blackf. 375. 

Ky. Harrison “Vv... Harmers:, "ete: 
Bank, 4 Litt. 275; Joice v. Handley, 
3 Bibb 225. 

Mich.—Whittmore vy. Stephens, 48 
Mich. 5738, 12 NW 858. 

Tenn.—Bledsoe_ v. 
Humphr. 85 

Va.—Gray v. Kemp, 88 Va. 201, 16 
SE 225; Kirtley v. Deck, 3 Hen. & M. 
(13 Va.) 388. 


Chouning, 1 


even though plaintiff indicates that 
he intends to inscribe en faux against 
said deeds! Marcopostolon yv. Fourie- 


SOS," @ues Prrol5: 
mae U. S.—Schwartz’ Pet., 7 F. (2d) 
Ala. Payne v. Crawford, 97 Ala. 


604, 11 “S225: 
Cal.—Dixey v. Pollock, 8 Cal. 570. 
Colo.—Perras v. Denver, ete, R. 
CoO,n oo Colon Aw 215 36 wba. 
Conn.—Wilcox v. Chambers, 34 
Conn, 19s 
BF Ne C.—Wiegand v. Siddons, 41 App. 
Ga.—Gillis v. Atlantic Coast Line 
R._Co., 127 Ga. 678, 56 SH 1008. 
Iil.-—Zimmerman v. Wead, 18 Ill. 
804; Streff v. Colteaux, 64 Ill. A. 179. 
Ind.—Riley v. Murray, 8 Ind. 354. 
Kan.—Manspeaker v. Topeka Bank, 
4 Kan. A. 768, 46 P 1012. 
Ky.—Baird v. Prewitt, 158 Ky. 793, 
166 SW 771. 
aes (OS aes v. Lattimore, 12 Rob. 
Me.—Wood vy. Holden, 45 Me. 374. 
Mich.—Whalen v. Judge Wayne 
Cir. Ct., 239 Mich. 482, 214 NW 410. 
Miss.—De Armond’ vy. Fine, nla yat 
Miss: 737, V2"S* 145: 
Mo.—Cochran v. Thomas, 151 Mo. 
PS LI. FNM, 
Nebr.—In re Graff, 86 Nebr. 535, 125 
NW 1091. 


Ios POMALE 
3 Wkly. Rep. 41. 
a Out: SP Shao V., Davis;,5>U, (Co Qi; Bs 

Que.—Marcopostolon vy. Fouriesos, 
5 Que. Pr sis. 

Newfoundl.—Harvey v. Hogan, 8 
Newfoundl. 63. 

[a] Rule applied to demurrer.— 
Schuyler v. Yates, 11 Wend. (N. Y.): 
185; Anonymous, 2 Cow. GN aYaD: ebhes 
But see Douglass v. Orman, (Ala.) 
119 S 601, 603 (where the court said, 
obiter, “So far as we know, there is 
no rule requiring demurrers to be 
signed by parties or their attorneys’). 

Effect of omission of signature see 
infra § 818. 

94. See statutory provisions. 

[a] Motion not pleading within 
statute.—Under codes requirement 
that all pleadings in the district 
courts or supreme court be signed by 
a resident attorney, a motion is not 
a pleading and need not be signed. 
Nobach v. Scott, 20 Ida. 558, 119 P 295. 

95. Perras v. Denver, etc., R. Co., 
be Colo. Awl215) 362-2 637. 

$6. Wilson Motor Co. v. Deen 129 
Okl. 211, 264 P 194, 57 ALR 17. 

97. Whalen Vv. Judge Wayne Cir. 
Ct., 239 Mich. 482, 214 NW 410. 

98. Collinge v. McLenegan, 19 Pa. 
Dist. 1033; Com. v. Hoobaugh, 5 Pa. 
Dist. 502. 
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_so as to make them part of the sworn statement.®® 

[§ 816] b. Amended Pleadings. An amendment 
may be written in above the signature or may be 
written below and again subscribed" or, if the latter 
method is used, a subscription may be deemed un- 
necessary for the reason that the added portion would 
be a part of the pleading as amended which is suffi- 
ciently subseribed by the original subscription.’ 

[§ 817] ce. Copies Served. Copies of pleadings 
served need not be Bigpedy” unless signature is re- 
quired by statute or rule. 

[§ 818] d. Effect of Omission of Signature. The 
omission of a proper signature is by some decisions 
held to be ground for demurrer 35 by others, a ground 
for motion to strike from the files.° But a failure 
to sign a pleading, not being a defect in substance, 
does ‘not render a judgment void.? Such failure is a 
mere formal defect which can be remedied,® and when 
remedied, the pleading dates back to the date of fil- 
ing.? 

[§ 819] 2. Who May or Must Sign. Ordinarily, 
where a pleading is signed by a party’s attorney, it is 
unnecessary for the party to sign,?° but certain plead- 
ings must be signed by the party in person.'+ Thus, a 
plea of coverturet? and, ordinarily, a plea to the ju- 
risdiction,1* should be so signed. But pleas in abate- 
ment may usually be signed either by the party in 
person or by counsel.!+ In the absence of statute 
or rule, a plea, replication, or other pleading which 
contains a denial merely need not be signed by coun- 
sel.15 But special,t® and double,** pleas must be so 
signed. Generally speaking, an attorney at law who 
signs a pleading will be presumed to have authority 
so to do, unless the contrary appears;t® but in the 
ease of a public corporation which has a regular offi- 
cial attorney, appointed by law, there can be no pre- 
sumption that any other attorney has authority to 

99. International cave CCCs, (CO. 
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‘name of the attorney, 


fied by plaintiff. Hallett v. American [a] 


[$§ 815-821 


represent it,!® and a subscription by attorney in such 
a case should profess to be made by one haying law- 
ful authority.2° There is no presumption that the 
signature of a party to a pleading is genuine.?+' One 
who is neither an attorney at law nor an attorney for 
that particular purpose cannot subseribe pleadings. ?? 

[§ 820] 3. Time of Signing. The court may, in a 
proper case, permit a pleading to be signed after de- 
murrer thereto,?? at a term of court subsequent to the 
one in which such pleading was filed,?4 at argument 
on rule for judgment,’° or after rendition of judg- 
ment.?® It is error to refuse permission to file a 
pleading because not signed prior to verification 
where such prior signing is not required by statutes 
governing the matter.?7 

[§ 821] 4. Requisites and Sufficiency—a. In Gen- 
eral. The ordinary legal meaning of the word “sig- 
nature” is that the person’s name has been written 
at the end of the instrument,?§ and as used in the 
codes and practice acts the words “sign” and “sub- 
seribe” have the same import.?® Therefore a plead- 
ing having no signature at its close, but bearing on 
the outside, below the indorsement on its back, the 
is not “signed,”®° or “sub- 
seribed;”?1 but, on the other hand, a contrary view 
has been taken.*2 A pleading signed “defendant” 
has been held sufficient, where the name of defend- 
ant appeared in the title,** and a party’s name writ- 
ten by himself in the body of a pleading satisfies a 
requirement that pleadings be signed.*4 Signing by 
means of a rubber stamp®® or a typewriter®® is suffi- 
cient, but,it has been held that a printed name at 
the end of a pleading is not a signature.*? If the per- 
son whose signature should be subseribed requests 


‘another to sign his name in his presence, such sign- 


ing is sufficient.*§ A mark made by a party unable 
to write his name is sufficient,?® even though the 
Reason for rule.—The signa- 


v. Printz, 32 Pa. Co 

1. Nicodemus v. simone 12% Ind: 
564, 23 NE 521. 

2. Payne v. Crawford, 97 Ala. 604, 
TS iio; 

8. Wilson v. Fine, 38 Fed. 789; 
McClintock v. Ayers, 34 Wyo. 476, 245 
P 298, 300 [cit Cyc]; Crooks v. Da- 
Vas oe. Qi: OF Sos(Ont®) 41: 
aoe Allen v. Bagnell, 12 NYCivProc 

5. See supra § 485. 

6. See infra § 1001. 

7. Phillips v. Malone, Minor (Ala.) 
110; Cochran v. Thomas, 131 Mo. 258, 
33 SW 6. 

8. Manspeaker v. Topeka Bank, 4 
Kan. A. 768, 46 P 1012; Baird v. Pre- 
witt, 158 Ky. 793, 166 SW 771. 

9. Baird v. Prewitt, supra. 

faljs>Thus,> if “a “petition; is “not 
signed, the action is nevertheless 
pending from the filing thereof and 
issuance of summons thereon, al- 
though an answer is not due ‘until 
the petition is signed. Baird v. Pre- 
WAT Las, Ky 1938, L665 SiWw TT. 

10. Schwartz! Pet. 7) EF." (2d) 79. 
U.S. v. Emery, 225 Fed. 287; Wieg- 
and v. Siddons, 41 App. (D. C.) 130; 
Weinberger v. Werrenmeyer, 224 Ill. 
PAS OAT Se alett: & Vv. American Law 
Book Co., 40 Misc. 652, 83 NYS 110. 
But see Hoffman’s Hst., 23 Pa. Co. 496 
(holding that it is somewhat remark- 
able that the petition is not signed 
or sworn to by the party by whom it 
purports to be). 

[a] Signature by attorney; verifi- 
cation by party.—(1) Where a peti- 
‘tion for a discovery and inspection 
and permission to make copies of 
certain manuscript in defendant’s 
possession was signed by plaintiff's 
attorney only, the omission was not 
material where the petition was veri- 


Law Book Co., 40 Misc. 652, 83 NYS 
10% (2) Under the Pennsylvania 
statutes, a statement of claim, bear- 
ing the signature of two of plaintiff’s 
counsel who described themselves as 
his attorneys, and verified by plaintiff, 
ode ea U.S. v. Emery, 225 Fed 
11. See infra notes 2, 3. 
12. jeoddesin Vi: Meyer, 2 Miles 
13. See Abatement and Revival § 
14. See Abatement and Revival § 


15. Pumpelly v. Crosby, 8 Johns. 
(N. Y.) 322; Hubert v. Weymouth, 
W. Bi. 816, 96 Reprint 481. 

16. eh oes v. Philips, 5 Johns. (N. 
Y.). 2353 De OS ese v. Meyer, 1 
Chit. 309, 18 ECL 123. 

17. Satterlee v. Satterlee 8 Johns. 
CNR Ys) 820 
18. Moreland v. Marion County, 17 
F. Cas. No. 9,794; Willson v. Cleave- 
land, 30 Cal. 192, 200. 

“Nor did the Court err in refusing 
to strike out the defendant’s answer 
because it was not signed by the 
defendant or his attorney of record. 
The name of the attorney who first 
appeared in the case was at the foot 
of the answer, in connection with the 
name of other counsel. This was suf- 
ficient for the Court, and the Court 
was not bound to try the question 
whether the signature was genuine 
or put there by associate counsel 
without any express authority.” 
Willson y. Cleaveland, supra. 

19. Moreland v. Marion County, 17 
F. Cas. No. 9,794. 

20. Moreland vy. Marion County, 
supra. 

21. Ashwell v. Miller, 54 Ind. A. 
381, 103 NE 87. 


ture of a party to a pleading may be 


affixed by another with his authority. 


Ashwell v. Miller, 54 Ind. A. 381, 103 
NE 37. 

22. Dixey v. Pollock, 8 Cal. 570. 

23. McIntyre v. Smyth, 108 Va. 
736, 62 SE 930. 

24 Gillis v. Atlantie Coast Line 
R. Co., 127 Ga. 678, 56 SE 1003; Cur- 
rie v.. Deaver, 1 Ga. A. 11, 57 SE 897. 

25. Pennsylvania Sales Co. v. 
Troutman, 3 Pa. Dist. & Co., 371. 

26. Employers’ Casualty Co. v. 
Irene Independent School Dist., (Tex. 
Civ. A.) 286 SW 539. 

27. +S. Perceval, Ine. v. Ernest H. 
Fleischmann Co., 78 Mise. 252, 138 
NYS 139. 

23. Sn edie Vv. Roberts, 82 Ky. 


29. Ashbrook vy. Roberts, supra. 
380. Ashbrook v. Roberts, supra. 
81. Schiller v. Maltbie, 11 NYCiv 


32. Wood v. Holden, 45 Me. 874. 

And see Whalen v. Judge Wayne 
Cir, 'St,, s200m Nich: 
(holding that, where plaintiff's attor- 
ney commences suit by declaration 
with notice to plead indorsed thereon, 
and signs the notice to plead but not 
sy declaration, the defect is not fa- 
al). 
a Wilcox v. Chambers, 34 Conn. 


34, Cochran v. Thomas, 131 Mo. 
3 SW 6. 
Sage Streff v. Colteaux, 64 Ill. A. 


36. Simon v. Webster, 184 Ky. 262, 
211 SW 866. 

37. ee Oe ie Oregon Cent. R. 
Cas. No. 10,264, 2 Sawy. 338. 
3s. Diney Vv. ollock 8 Cal. 570. 
39. Wellington vy. Corinna, 104 Me. 

252, 71° A 889, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


482, O14 NW 410. 


\ 


§§ 821-825] 


wrong name is written near it.4° 


sign in their firm name,*! and it is sufficient if an 
attorney signs his name only, without describing him- 
A signature by two attorneys is 
sufficient, although one of them was under a disabil- 
ity, the other having capacity to act.*? 

[§ 822] b. Office Address of Counsel or Party. 
Statutes or rules frequently require the office address 
of counsel or of the party if he appears in person to 
be indorsed upon certain pleadings.*# 
this regard is a mere irregularity which does not vi- 
tiate either the paper or the service.** 

[§ 823] c. Signature to Verification as Signature 
to Pleading. A signature to an affidavit required to 
be annexed to a pleading has been held a sufficient 


self as attorney.*? 


signature to the pleading.*® 


[§ 824] B. Verification—1. Definition. A 


Use of mark generally see Signa- 
tures [36 Cyc 452]. 

40. Wellington v. Corinna, 104 Me. 
252, 71 A 889. 

41. Zimmerman ‘vy. Wead, 18 Ill. 
304; Nave v. Lebanon First Nat. 
Bank, 87 Ind. 204; Fleming v. Hart- 
rick, 100,W. Va.°714, 131 SE 558,559 
[eit—-Cye]- 

42. Merrell v. Lattimore, 12 Rob. 
(La.) 138. 

43. McAllen v. Raphael, (Tex. Civ. 
A.) 96 SW 760. 

[a] Thus, where a statute prohib- 
its judges of courts of record from 
appearing and pleading as attorneys, 
and a pleading by a party in the dis- 
trict court was signed by two, attor- 
neys, one of whom was the judge of 
the court, the court properly allowed 
the pleading to stand, it being signed 
by one who was allowed to sign it. 
McAllen v. Raphael, (Tex. Civ. A.) 
96 SW 760. 

44. See statutory provisions. 

[a] Particular statute construed. 
—Where a statute provides for the 
appearance of defendant and requires 
notice or pleading showing appear- 
ance to contain the office address of 
defendant’s attorney, if defendant’s 
answer is not the only notice of ap- 
pearance it need not contain the at- 
torney’s office address. Feist_v. New 
York, -15 App. Div. 495, 44 NYS 497; 
German-American Bank v. Champlin, 
11. NYCivProc 452. But see Allen 
v. Bagnell, 12 NYCivProc 426 (where, 
construing the statute in the light of 
general rules of practice, a contrary 
result is reached). 

45. Heidenheimer v. Daniel, 45 
Misc. 385, 90 NYS. 387. But see 
Drucker v. McCallum, 21 AbbNCas 
(N. Y.) 209 (holding answer invalid). 

46. Ga.—McTyre v. Stearns, 142 
Ga. 850, 88 SEH 955. 

Ky. — Allen v. Randle, 5 Ky. Op. 215. 
La.—Zollicoffer v. Brigs, 3 Rob 
236; Be LOY CLCs) LM OOdN. Cree: iit 

Lumber Co., 4 La. ‘A. 484. 
nity tase _—Johnson vy. Johnson, Walk. 

‘) 

Nebr.—In re Graff, 86 Nebr. 535, 125 
NW ea 

N. Y.—Clark’s Cove' Fertilizer Co. 
v. Stever, 29 Misc. 571, 62 NYS 249; 
Barrett v. Joslynn, 9 Misc. 407, 29 


NYS 1070; Harrison v. Wright, 1 
NYSt 736; Hubbell v. Livingston, 1 
CodeRep Rey 

Or.—Klein v. Turner, 66 Or. 369, 
Ie) M220 G78 

[a] Rule applied.— Where the 


typewritten names of plaintiffs’ at- 
torneys were attached to the petition, 
the signing of the verification by one 
attorney was a sufficient signature 
to the petition. McTyre v. Stearns, 
142 Ga. 850, 88 SE 955. 
§ Signature to verification see infra 
47. Herbert v. Roxana Petroleum 
Corps th Bar 2d)? ols SB: baer ee 
Inc. v. Chevrolet Motor Co., 3 F. (2d) 
469; Orr, etc., Hardware Co. v. Need- 
ham Co., 169 TH. 100, 48 NE 444, 61 
AmSR 151; McDonald vy. Rosengart- 
en, 134 m1. 126, 25 NE 429; Dorn v. 
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cation as here used is a statement, under oath, that a 
pleading is true.*? 
the pleading,*® but is a separate and distinct pro- 
ceeding taken for the purpose of verifying the truth: 
of the statements made in the pleading.*® 

[§ 825] 2. Necessity°° 
at law pleadings need not in general be verified by 
oath, where no verification is required by statute.>* 
But statutes or rules in many jurisdictions have made 
it necessary to verify certain pleadings, or pleadings 
setting up certain causes of action or defenses ;°? and 


Ordinarily, it forms no part of 


a. In General. In actions: 


under some statutes all pleadings must be verified.** 


Where service of a copy is necessary, the party served’ 
may presume that the original is like the copy in re- 
spect of the presence or absence of a verification.®* 


The chancery rule requiring verification applies to 


verifi- 


Tyler, 64 Ill. A. 110; McMath v. Par- 
sons, 26 Minn. 246, 2 NW 703; Patter- 
son v. Brooklyn, 6 App. Div. 127, 40 
NYS 581; De Witt. v. Hosmer, 3 How 
Pr 284. 

[a]. At common law (1) a verifica- 
tion has been defined as being “an 
averment by the party making a 
pleading that he is prepared to estab- 
lish the truth of the facts which he 
has pleaded.” Bouvier L. D. [quot 
Harp v. State, 59 Ark. 113, 116, 26 SW 
714]. (2) “An assertion of the ability 
of the pleader to prove the matter al- 
leged in his plea.” Burrill L. D. [quot 
Harp v. State, supra]. (3) The old 
formula was: And this the said 
plaintiff (or defendant) is ready to 
verify.” Stephen Pl. p 434 [quot 
Harp v. State, supra]. See also su- 
pra -§§ 215, 219. 

48. McMath v. Parsons, 26 Minn. 
246, 2 NW 703; Johnson v. Jones, 2 
Nebr. 126; Pardi v. Conde, 27 Misc. 
496, 58 NYS 410; Fusco v. Adams, 11 
NYS 735, 19 NYCivProc 48; George 
v. McAvoy, 6 HowPr (N. Y.) 200, Code 
RepNS 318. But see Gernon v. Sis- 
Sonje2in. Cath “Aly w2 3. eb27, 2131 oP eb 
(where the court said: ‘The affidavit 
is not evidence and is but a part of 
the pleadings’’). 

49. McMath v. Parsons, 26 Minn. 
246, 2 NW 703. 

50. In actions by or against par- 
ticular classes of parties and in par- 
ticular actions and proceedings see 
cross references supra p 26. 

Verified account, action on general- 
ly see Accounts and Accounting §§ 
194-204. ° 

51. Ala.—tLindsay v. Barnett, 130 
Ala. 417, 30 S 395. 

Ga.—Conant v. Jones, 120 Ga. 568, 


48 SE 234; Farmers’ Alliance Ware- 
house, etc., Co. v. McElhannon, 98 
Ga. 394, 25 SE 558; Hagerstown 


Steam-Engine Bre Grizzard, 86 Ga. 
574, 12 SH 939; Parmelee v. Williams, 
72 Ga. 42; Jones v. Hodges, 21 Ga. A. 
594, 94 SE 831. 

Ill.—Robertson v. Burkell, 3 Ill. 
278. See Rock Falls First Nat. Bank 
v. Deneen, 196 Ill. A. 427. 

Iowa.—Cochburn v. Hawkeye Com- 
mercial Men’s Assoc., 163 Iowa 28, 
143 NW 1006. 

Kan.—National Bond, etc., Co. v. 
Evans, 118 Kan. 656, 286 P 447. 

Ky.—Williams v. Capital Min., etc., 
Co., 153 Ky. 772,156 SW 409; Com. v. 
Glover, 132 Ky. 588, 116 SW 769. 
yuh Bingey v. Cox, 2 Mart. N. S. 

Me.—Miller v. Waldoborough Pack- 
ing Co., 88 Me. 605, 34 A 527. 

Mo.—Hilton vy. St. Louis, 99 Mo. 
aR 12 SW 657. 

Y.—De Nell v. Rosenberg, 167 
NYS 619; Bancker v. Ash, 9 Johns. 
250. ¥ 

N. C.—Lindsay v. Beaman, 128 N. 
C. 189, 38 SE 811; Reynolds v. Smath- 
ers, 87-N. C. 24. 

Pa.—In re Towanda Bridge Co., 91 


Pa. 216. 
S. C.—Farmers’, etc., Mfg. Co. v. 
Smith, 70 S. C. 160, 49 SE 226. 


pleadings in an equity suit, and not to statutory equi- 


Tenn.—Chattanooga v. Neely, 97 
Tenn. 527, 87 SW. 281; McKinney v. 
Patterson, 10 Humphr. 493. ; 

Tex.—Belt v. McGehee, (Civ. A.) 
9 SW (2d) 407; Kirby Lumber Co. 
v. Cunningham, (Civ. A.) 154 SW 288; 
Home Circle Soc. No. 1 v. Shelton, 
(Civ. A.) 81 SW 84; Ash v._ Beck, 
(Civ. A.) 68 SW 53; Cook v. Rober- 
son, (Civ. A.) 46 SW 866; Gass vs 
Sanger, (Civ. A.) 30 SW 502 

Va L. Standard Dry Goods Co: 
v. Hale, 148 Va. 640, 139 SH 300. 

[a] Plea of statute of limitations 
does not fall within a statute re- 
quiring pleas puis darrein continu- 
ance to be sworn to. Chattanooga v. 
Neely, 97 Tenn. 527, 37 SW: 281. 

[b] Statement of grounds of de- 
fense filed under statute need not be 
sworn to. O. L. Standard Dry Goods 
Co. v. Hale, 148 Va. 640, 139 SE 300. 

52. See statutory provisions and 
rules of court. And see Martin v. 
Nelson, 53 Ill. A. 517; Davisor v. Hill; 
1 Ill. A. 70 (both construing statute 
requiring defendants to file verified 
denial of joint liability in order to 
compel plaintiff to prove:it in the 
first instance). 

_ [a] Purpose of such a statute 
is to give the pleader a convenient 
substitute for the old bill of discov 
ery in equity, and to eliminate all 
issues of fact that the parties are 
not willing to raise under oath. Mil- 
ler v.. Curl, 162: N. C: 1,.77-SH? 952: ; 

[b] Action by state or officer 
thereof.—_Under a statute requiring 
the answer to be verified when the 
state or any officer of the state in his 
official capacity is plaintiff, a city 
is not the state or any officer there- 
of. San Francisco v. Itsell, 80° Cal. 
57, 22 P 74. 483 

[c] Requirement in declaration.— 
A code provision that plaintiff may 
require defendant’s answer to be giv- 
en under oath means that every de=- 
scription of plea, or defense to any 
civil action at law must be under 
oath, if expressly required in the 
declaration. Baker v. Ammon, 2 
Head (Tenn.) 393. \ 

[d] Statute requiring verification 
“hereafter” in certain cases applies 
to a pleading filed after the date of the 
statute, although the action was com- 
menced prior thereto. Barret -v. 
Browning, 8 Mo. 689. 

53. See statutory provisions. And 
see O’Bryan v. Langley, 59 SW 523; 
220 Key 1030 (holding that all plead- 
ings not within the exceptions of the 
statute must be verified). 

[a] In New York there is no man- 
datory requirement that pleadings be 
verified in a court of record. Mosca 
v. J. H. Parker-Aeolus, Inc., 130 Misc. 
186, 223 NYS 684. 

54 Peyser v. McCormack, 7 Hun 
(CN. Y.) 300, 51 HowPr 205; Barker 
Vv; ‘Cook,."40/Barb. GN. 2 Yeyn 254296 
AbbPr 83, 25 HowPr 190; Trowbridge 
v. Didier, 11 N. Y. Super. 448; Klen- 
ert v. Iba, 17 Misc. 69, 39 NYS 836; 
SSE lige v. Fritz, 58 Wis. 216, 16 NW 
621. 
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table pleadings in a law action.®> Verification is not 
necessary to vest jurisdiction in the court.°® 

Counterclaim or set-off. If it is necessary for a 
plaintiff to verify a demand of a certain character, 
it is generally necessary for a defendant to verify a 
similar demand when set up by way of counterclaim 
or set-off.57 

Effect of failure to verify.°® A pleading which, 
under the law, should be verified, cannot, according 
to some authorities, be considered filed until it is 
verified ;®° or if it be considered filed at all, it’ can- 
not be taken as a complete pleading until it is veri- 
fied,®° or the verification waived by the adverse par- 
ty.61 Indeed, although there is authority to the 
contrary,®2 where verification is required, an un- 
verified pleading may, in some jurisdictions, be 
treated as a nullity.** Failure to verify an unneces- 
sary pleading, however, is immaterial.** 

[§ 826] b. Pleas and Answers—(1) Dilatory 
Pleas. A statute of Anne® provided that all dila- 


55. Miller v. Waldoborough Pack- | Yerg. 7; 
ing Co., 88 Me. 605, 34 A 327. 30; 
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Young v. Stringer, 
Tyler v. E. G. Bernard Co., (Ch.) 


[§§ 825-826 


tory pleas®* should be verified by oath, and this rule 
has been followed with more or less strictness in 
many American jurisdictions,®’ although in others 
it has been held that this statute is not in force,°* 
and that pleas in abatement need not be verified.*® 
Statutes or rules requiring pleas in abatement to be 
verified?® are mandatory.’ Nevertheless, where the 
truth of a dilatory plea appears of record, it has been 
held that no affidavit is necessary,’? and this may 
be the rule by express statutory provision.‘? Where 
a party, with the court’s permission, strikes matter 
from his verified plea, it is not necessary again to 
verify the plea.** 

Pleas to the jurisdiction. While it has been said 
that a plea to the jurisdiction of the court’? is never 
sworn,’® statutes and rules of courts in some juris- 
dictions require verification of such pleas.77 The ef- 
fect of a statute excepting pleas to the jurisdiction 
from being verified is the same as if the provision. 
had expressly declared that such pleas need not be 


Marsh. (Ky.) 406; 
Bank v. Adams Express Co., 1 


National Niantic 
6 RAE 


5 Hayw. 


56. Commercial Bank, etc., Co. v.| 57 SW 179. 343, 15 A 763. 
Jordan, (Mont.) 278 P 832. Tex.—Taylor v. Hall, 20 Tex. 211; 69. Colburn vy. Tolles, 13 Conn. 
57. Warfield v. Gardner, 3 KylL| Drew v. Harrison, 12 Tex. 279; Brann] 524; Smith v. Atlantic Mut. F. Ins. 
423. v. Arbuthnot, (Civ. A.) 274 SW 660;]|Co., 22 N. H. 21; National Niantic 


58. As ground for: 
Demurrer see supra § 485. 
Motion for: 
Dismissal or nonsuit see Dismissal 
and Nonsuit § 105. 
Judgment by default see Judg- 
ments § 372. 
To strike see infra § 1001. 


59. Griffith v. Adams, 95 Md. 170, 
52 A 66. See Caldwell v. Richmond, 
1 Heisk. (Tenn.) 468 (holding that 


such pleas ought not to be filed if 
objected to). 

fa] In Kentucky (1) the rule of 
the text was first advanced. Park v. 
McReynolds, 111 Ky. 651, 64 SW 517, 
23 KyL 894. (2) But this point in the 
case was subsequently overruled. 
Dayton v. Hirth, 121 Ky. 42, 87 SW 
1136, 24 KyL 1209. 

60. Park v. McReynolds, 111 Ky. 
651, 64 SW 517, 23 KyL 894. See Day- 
ton v. Hirth, 121 Ky. 42, 87 SW 1136, 
27 Kyl 1209 (verification is not a 
prerequisite to constitute a pleading 
a petition, but failure to verify would 
merely make it defective). 

61. Park v. McReynolds, 111 Ky. 
651, 64 SW 517, 23 KyL 894. 

Waiver of objection that pleading is 
not verified see infra §§ 1222, 1241, 
1300. 

62. Guthrie v. Guthrie, 84 lowa 
372, 51 NW 18; Mallory v. Sailing, 48 
Iowa 699; Rush v. Rush, 46 lowa 
648, 26 AmR 179; Wolff v. Hagensick, 
10 Iowa 590. 

{a] In Kentucky “the rule that a 
pleading. may be disregarded or 
stricken from the record for want of 
verification without giving the plead- 
er an opportunity to verify is no 
longer in force, the case of Parks v. 
McReynolds, 111 Ky. 651, 64 SW 517, 
23 KyL 894, announcing that doctrine 
having been expressly overruled. 
Dayton v. Hirth, 121 Ky. 42, 87 SW 
1136, 24 KyL 1209.” New York L. 
Ins. Co. v. Long, 177 Ky. 445, 449, 197 
Sw 948. 

63. U. S.—Fenwick v. Grimes, 8 
F. Cas. No. 4,734, 5 Cranch C. C. 603. 

Fla.—Williams v. Phiel, 60 Fla. 272, 
Cae 638; Stewart v. Bennett, 1 Fla. 

Ind.—Storm v. Worland, 19 Ind. 203. 

Me.—Bellamy v. Oliver, 65 Me. 108. 

N. J.—Trenton Bank v, Wallace, 9 
Ned ig L835 

N. Y.—Richmond y. Tallmadge, 16 
senna. 307. 

N. C.—Griffin v. Asheville Light 
Co., 111 N. C. 434, 16 SE 423. 

Tenn.—Freidlander vy. Pollock, 5 
Coldw. 490; Trabue v. Higden, 4 
Coldw. 620; Grove v. Campbell, 9 


Johnson v. Mooney, (Civ. A.) 241 SW 
308; Fritter v. Pendleton, (Civ. A.) 134 
SW 1186; Turman y. Robertson, 3 Tex. 
A. Civ. Cas. § 215; Gulf, ete., R. Co. 
wiHrancew2 Tex. lA. Civ. Cass $7045 
Strohl v. Pinkerton, 1 Tex. A. Civ. Cas. 
§ 470. See’ AStna Casualty, ete., Co. 
v. Austin, (Civ. A.) 285 SW 951 [aff 
(Commn. A.) 300 SW 638] (holding 
that, while not all pleas required by 
law ‘to be verified are to be treated as 
nullities in the absence of verifica- 
tion, an unverified plea of failure to 
give notice of loss is a nullity under 
statute raising the presumption of 
notice in absence of a verified plea 
denying same). 

W. Va.—Hansford y. Snyder, 63 
W. Va. 198, 59 SE 975. 

x v. Popplewell, 2 
Cromp. & J. 544, 149 Reprint 230. 

Plea of non est factum see infra §§ 
834-836, 838. 

64. Harper County v. Rose, 140 
CARS Sierra CS CE UO eb miied.m3 445 
Askew v. Koonce, 118 N. C. 526, 24 
SE 218. 

65. St. 4 Anne c 16 § 11. 

66. See supra § 262 et seq. 

67. U. S.—Wittemore v. Malcom- 
son, 28 Fed. 605; Edmondson vy. Bar- 
rell, 8 KF. Cas. No. 4,284, 2.Cranch CG. C. 
228; Fenwick v. Grimes, 8 F. Cas. No. 
4,734, 5 Cranch C. C. 6038; Teasdale 
v. Rambler, 23 F. Cas. No. 13,815, Bee 
9; White v. Whitman, 29 F. Cas. No. 
17,561, 1 Curt. 494. 

Ala.—Ellerbe vy. Troy, 58 Ala. 148; 
Lyles v. Clements, 49 Ala. 445; Hall 
v. Wallace, 25 Ala. 488; Humphrey v. 
Whitten, 17 Ala. 30; Hart v. Furk, 15 
Ala. 675; Elmes v. McKenzie, 5 Ala. 
617; Coalter v. Bell, 2 Stew. & P. 


Stewart v. Bennett, 1 Fla. 


Ga.—Oliver v. Wilson, 29 Ga. 642; 
Bass v. Stevens, 17 Ga. 573; Sparks 
pe Co. v. Jones, 4 Ga, A. 61, 60 SE 

Ill.— Grand Lodge B. R. T. v. Ran- 
dolph, 186 Ill. 89, 57 NE 882; Life 
Assoc. of America v. Fassett, 102 Ill. 
315; King v. Haines, 23 Ill. 340; Rick- 
er v. Scofield, 28 Ill. A. 32. 

Md.—Graham v. Fahnestock, 5 Gill 
215; Deheaulme vy. Boisneuf, 4 Harr. 
& M. 413. 

Miss.—Moore v. Knox, 46 Miss. 602. 

Pa.—Rapp v. Blliot, 2 Dall. 184, 1 
L. ed. 34W#; Day v. Hamburgh, 1 
Browne 75. 

Pig tansy v. Culver, 2 Pinn. 


68. Ingraham v. Arnold, 1 J. J. 


Bank v. Adams Express Co., 16 R. I. 
430 VORA MO oe 

70. See statutory provisions and 
rules of court. 

[a] In Indiana, under a code pro- 
vision continuing in force consistent 
rules of pleading omitted therefrom, 
verification of pleas or answers in 
abatement is required in the absence 
of specific provision therefor, the 
former code requiring it. Indianapo- 
lis, etc., R. Co. v. Summers, 28 Ind. 
521. And see Kneefel v. Williams, 30 
Ind. 1 (also holding verification nec- 
essary). 

[b] Whole plea must be verified. 
Marston v. Lawrance, 1 Johns. Cas. 
CNAWAESSoiae 

71. Whittenberg v. 

Tex. 474. 

72. Collier  v. Crawford, Minor 
(Ala.) 100; Standard Candy Com ws 
Corn Products Refining Co., 2 Tenn. 


Newton, 31 


Civ. A. 608; Keabadour v. Weir, 20 
Tex. 254; Doxtader v. Lachapelle, 10 
Que. Pr. 218, See Whidden v. Seelye, 


40 Me. 247, 68 AmD 661; Lillard v. 
Planters’ Bank, 4 Miss. 78 (both rec- 
ognizing rule, but holding it. inap- 
plicable as the facts did not appear 
on record). 

73. See statutory provisions. 

[a] Rule applied where facts ap- 
peared on record. Tommey vy. Gam- 
ble, 66 Ala. 469; Wilson v. Shannon, 6 
Ark. 196; Brown v. Peevey, 6 Ark. 
AAS Fields v. Allison, (Tex. Civ. A.) 
171 SW 274; Lyons Bros. Co. v. Cor- 
ley, (Tex. Civ: A.) 185 SW 603. And 
see Compton y. Western Stage Co., 25 
Tex. Suppl. 67 (where plea was over- 
ruled on other grounds). 

[b] Rule held inapplicable where 
acs did not appear on record. White 

. Yell, 12 Ark, 139; Town v. Wilson, 
3. Ark. 464; Heard v. Lowry, 5 Ark. 


| 522: Graham v. McCarty, 69 Tex. 323, 


7 SW 342. 

74. Matthews v. Montreal Min. Co., 
183 Mich. 541, 150 NW 127. 

75. See supra § 270. 

76. Chumley v. Broom, Carth. 402, 
90 Reprint 833. 

77. See statutory proivsions and 
rules of court. 

[a] In Texas (1) it seems that no 
statute requires a plea to the juris- 
diction of the court over the subject 
matter to be verified. Chapman v. 
Fennessy, (Civ. A.) 262 SW 185. (2) 
Verification of such a plea is never- 
theless required. Graham vy. Me- 
Carty, 69 Tex. 323, 7 SW 342; Chap- 
man v. Fennessy, supra. 


i pr en a le a nce 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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verified.7§ 

An attorney’s plea of privilege in abatement does 
not require an affidavit of its truth.7® 

[§ 827] (2) Pleas in Bar.’® Pleas of the general 
issue or general denial, or pleas amounting to the 
same, need not be verified, unless it is required by 
statute,S* and the same rule applies generally to 
pleas in bar.*? Statutes in some jurisdictions, how- 
ever, require verification of such pleas for certain 
purposes.** 3 

An affidavit of merits®* filed with a plea does not 
dispense with the necessity of verifying the plea 
when that is required, the affidavit containing noth- 
ing as to the truth of the plea.8® 

Effect of failure to verify. An unverified answer 
which should have been verified is insufficient to 
tender an issue.8® But, when an answer admits all 
the material allegations of the complaint, plaintiff 
is not prejudiced by the failure of defendant to ver- 
yantee 

[§ 828] (3) Pleas Puis Darrein Continuance.*® 
Previous to the passage of the statute of 4 and 5 
Anne ¢ 16, the law of England did not require pleas 
puis darrein continuance to be verified.8® Under this 
statute, however, which required every dilatory 
plea to be verified by affidavit, it was held that all 
pleas puis darrein continuance must be so verified,®° 
and the same holding has been made in other juris- 
dictions.®1 Some of the cases make a distinction be- 


78. Drake v. Drake, 83 Ill. 526; 91. Day v. 
Howe v. Thayer, 24 Ill. 246; Bannat] (Pa.) 75; 
v. Zulley, 243 Ill. A. 497; American] L. 455,5 8S. CG. L. 394; 
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Hamburgh, 
Morrow v. Morrow, 6 S. C. 


[49 C.J.] 585 


tween pleas puis darrein continuance pleaded in 
abatement, and’such pleas pleaded in bar.°? In the 
former case verification is held necessary;9* in the 
latter case, not.°* In some states such a plea is ex- 
press!y required to be verified.°® 

[§ 829] c. Reply. As in the ease of a plea or an- 
swer,®*® in order to simplify the issues and expedite 
the trial of an action, plaintiff may be required to 
reply to the allegations of the defenses under oath.®* 

[§ 830] d. Demurrers. Demurrers need not be 
verified?’ unless verification is required by statute.?® 

[§ 831] e. Pleadings Subsequent to Verified Plead- 
ings. Statutes which provide that, if any pleading 
is verified, all subsequent pleadings of fact must be 
verified! are mandatory.2. The word “subsequent” 
as used therein means subsequent in order, not sub- 
sequent in time. The statute is not confined in its: 
operation to a case in which the complaint is veri- 
fied,* but it is also applied where a plea,® answer,® or 
counterclaim is verified.? But only pleadings that 


are responsive to a prior verified one must be veri- 


fied; and where a pleading is unverified, each subse- 
quent pleading may be unverified.® If a verified 
complaint is supplemented by one not verified, the 
answer to the latter need not be verified.t° If, how- 
ever, an unverified copy of a verified complaint has 
been served, to which defendant has pleaded an un- 
verified answer, and thereafter a true copy of the 


their signature, except under a plea 
verified by affidavit, does not apply to 
a case in which they demur to an in- 


1 Browne 


McDonough v. 


Spirits Mfg. Co. v. Peoria Belt R. Co., 
154 Ill. A. 330; Beck, ete., Lith. Co. 
v. Monarch Brewing. Co., 131 Ill. A. 


sae Pooler v. Southwick, 126 Ill. A. 
79. Brooks v. Patterson, 1 Johns. 
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80. See supra § 314 et.seq. 

81. Blankenship v. Lanier, 212 
Ala. 60, 101 S 763; Kansas City, etc., 
R. Co. v. Henson, 132 Ala. 528, 31 S 
590; Decatur v. White, 109 Ala. 389, 
19 S 428; Batterman v. Journal Co., 
28 Mise. 375, 59 NYS 965. See also 
infra § 838. 

82. Sorrell v. Craig, 15 Ala. 789; 
Andrade v. Seymour, 1 Canal Zone 
13; McDougal y. Brazil, 83 Ind. 211; 
Green v. Neal, 2 Heisk. (Tenn.) 217. 

[a] Plea of former suit is in the 
nature of a plea in bar, and therefore 
need not be sworn to. Green vy. Neal, 
2 Heisk. (Tenn.) 217. 

[b] Plea of ne unques executor is 
a plea in bar and not in abatement, 
and puts plaintiff on proof of his rep- 
resentative character, without being 
verified by affidavit. Sorrell v. Craig, 
15 Ala. 789. 

Pleadings relating to written in- 
struments see infra §§ 834-842. 

83. See statutory provisions. And 
see Moore v. Francis, 136 Ill. A. 19 
(holding under such statutes that, in 
the absence of a plea in bar verified 
by affidavit in an action against two 
defendants, plaintiff is not required, 
in the first instance, to make proof 
of joint liability). 

84. See supra § 362 et seq. 

85. Hansen y. Hale, 44 Ill. A. 474 
[aff 145 Ill. 538, 32 NE 548]. 

86. Stockton v. Dahl, 66 Cal. 377, 
5 P 682; Craven v. Bos, 38 Ida. 722, 
225 VPails6e ) Cookes v7 Thornhill; (6 
Tex. 177; Mexico. Northwestern R. 
Co. v. Williams, (Tex. Civ. A.) 208 SW 
712 [aff (Commn. A.) 229 SW 476]. 

87. Innes v. Krysher, 9 Iowa 295, 

88. See supra § 783. 

89. Hawkins v. Moor, Cro. Jac. 261, 
79 Reprint 225; Peirce v. Paxton, 2 
Salk. 519, 91 Reprint 442. 

90. Martin v. Wyvill, Str. 492, 93 
Reprint 654; Paris v. Salkeld, 2 Wils. 
C. P. 137, 95 Reprint 729. 


L’Institution Catholique, ete, 5 Que. 
Pr. 436. 

[a] Reason for, and discussion of, 
rule.—The affidavit is to inform the 
court and not to give validity to the 
plea; when, therefore, such a plea 
has been filed with leave of court, it 
will be presumed that satisfactory 
proof had been given to the court, 
or that it was consented to by the op- 
posite party. Morrow v. Morrow, .6 
S? GDi4555 5) Sie Tar394. 

92. See cases infra notes 93, 94. 

93. Mount v. Scholes, 120 Ill. 394, 
11 NE 401; Donley v. Dougherty, 97 
Ill. A. 544; Harding v. Horton, 79 
Ill. A. 123; Gibson v. Bourland, 13 Ill. 


A. 352; Crutchfield v. Carman, Tapp. 
(Oh.) 54. ; 
94. Robinson v. Burkell, 3 Ill, 278; 


Jackson vy. Peer, 4 Cow. (N. Y.) 418; 
Bancker v. Ash, 9 Johns. (N. Y.) 250; 
mpatraneld Vy, Carman, olappeuscOhs) 


95. See statutory provisions. 
96. See supra § 827. 
97. Gould v. Gould, 201 App. Div. 


674, 194 NYS 742. 

[a] Thus to simplify the issues 
and expedite the trial of a wife’s ac- 
tion against her husband to recover 
expenditures for necessaries while 
living apart from defendant, wherein 
defendant set up plaintiff's conviction 
of adultery in a foreign country, she 
should be required to serve a verified 
reply to such defense on defendant’s 
motion, as otherwise it would be nec- 
essary for defendant to go to the ex- 
pense of issuing commissions to take 
the testimony of witnesses in such 
foreign country to prove facts that 
plaintiff possibly covld not deny, and 
which the production of the record on 
which conviction was obtained would 
not tend to prove. Gould v. Gould, 
201 App. Div. 674, 194 NYS 742. 

98. Hitchcock v. Buchanan, 105 U. 
S. 416, 26 L. ed. 1078; Fischer v. Ham- 
mons, (Ariz.) 259 P 676, 678. 

“Tt is never necessary or even prop- 
er to verify a demurrer.” Fischer vy. 
Hammons, supra. 


[a] Rule applied.—Statute forbid- 
ding defendants in an action on a 
written instrument from denying 


strument because on its face it ap- 
pears to be the contract of their prin- 
cipal rather than of themselves. 
Hitchcock v. Buchanan, 105 U. S. 
416, 26 L. ed. 1078. 

99. See statutory provisions. 

1. See statutory provisions. 

[a] In New York, under the mu- 
nicipal court code, providing that, 
where a written complaint is served 
with the summons, a written answer 
must be filed, and verified if the com- 
plaint is verified (1) the answer need 
not be verified where the complaint 
served with the Summons is unveri- 
fied. Wahrenberger v. Kunz, 167 NYS: 
377; Taunsend v. Levy, 130 NYS 267.. 
(2) The same result follows where 
the verified complaint is not served 
with the summons. Levenson vy. Sil- 
verman, 130 NYS 267. 

2. Perras v. Denver, etc., R. Co., 5 
Colo; A: 21/36 PP 63it. 

3. Rice v. Van Why, 49 Colo. 7, 111 
P 599; Hempstead v. Hempstead, 7 
HowPr (N. Y.) 8. 

4 Levi v. Jakeways, 4 HowPr (N. 
Y.) 126, 2 CodeRep 69. 
bate Haywood v. Bryan, 63 N. & 

6. Wilson v. Preston, 15 Iowa 246; 
Levi v. Jakeways, 4 HowPr (N. Y.) 
126, 2 CodeRep 69. See Jones v. 
Pearce, 3 Ky. Op. 89 (the effect of de- 
fendant’s amending his unverified 
counterclaim and verifying same is to 
require plaintiff to verify his defense 
thereto). 

7. Yarger v. Chicago, ete., RJ Co., 
78 Iowa 650, 43 NW 469 [overr Innes 
v. Krysher, 9 Iowa 295]. 

8. “Rice, Vv. Van Why, 49 \Colo. Ti 
TEs 99% 

[a] Wnresponsive pleadings.—The 
fact that plaintiff verified his origi- 
nal complaint does not entitle defend- 
ant to insist on verification of an 
amended complaint. Rice v.. Van 
Why, 49 Colo. 7, 111 P 599. 

9. San Francisco vy. Itsell, 80 Cal. 
57, 22 P 74; Brooks v. Tiffany, 117 
App. Div. 470, 102 NYS 626; Beglin v. 
People’s Trust Co., 48 Mise. 494, 95 
NYS 910; Jones v. Seaman, 30 Misc. 
65, 62 NYS 883. 

10. Brooks v. Tiffany, 117 App. 
Div. 470, 102 NYS 626. 
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complaint is served,! or if defendant has served an 
unverified answer to an unverified complaint which 
plaintiff subsequently verifies by leave of court,!? 
defendant must verify his answer. A defendant up- 
on whom a verified complaint was served must serve 
a verified answer, even though an unverified com- 
plaint was served on another defendant, their inter- 
ests being several. 

Insufficient verification of a complaint warrants 
an unverified answer.14 

Effect of failure to verify. Failure to comply with 
a statute requiring all pleadings of fact subsequent 
to verified ones to be verified operates as an admis- 
sion of the allegations of the verified pleading,?® and 
renders further proof thereof unnecessary,?® or au- 
thorizes return of the unverified pleading.t? 

[§ 832] f. Pleadings Denying Incorporation or 
Partnership. Under many statutes an allegation of 
incorporation!’ or partnership?® in a pleading is ad- 
mitted unless denied by the opposite party under 
oath. 

[§ 833] g. Pleadings Denying Agency or Author- 
ity or Nonexistence Thereof. Under the statutes of 
some states providing that an allegation of agency or 
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authority shall be taken as true unless the denial 
thereof be verified,’° failure to deny under oath is 
equivalent to an admission in the answer.?+ The 
agency must be considered as proved,?? and no evi- 
dence is necessary to prove it,?? nor is evidence ad- 
missible to contradict it.24 An admission by an un- 
verified general denial goes only to the character of 
agency alleged, however,?> and a party is not pre- 
cluded thereby from setting up other defensive mat- 
t fe phe 
it § 834] h. Pleadings Relating to Written Instru- 
ee (1) Denial of Execution?*—(a) In Gen- 
eral. It is a common provision of the statutes that 
no person shall be permitted to deny on trial the exe- 
ceution of any instrument in writing, whether sealed 
or not, which is the foundation of the action or de- 
fense, unless the person so denying the same shall 
verify his plea by affidavit.2® Some statutes, how- 
ever, have been held to affect only the burden of 
proof, and under such construction a party may in- 
troduce evidence denying the execution of the in- 
strument, even though he has failed to deny it in a 
verified pleading.®° 


11. Hamilton v. Gibbs, 10 NYS | 32 SW 436. and filed with a pleading of an ad- 
521 [aff 11 NYS 954 mem]. 24. Schuyler County v. Missouri | versary, may be by affidavit or veri- 
12. Wilson v. Preston, 15 Iowa] Bridge, etc., Co., 256 Ill. 348, 100 NE} fied pleading. Robertson v. Robert- 
246. 239; Ft. Smith, etc., R. Co. v. Sols- | Son, 185 Ky. 503, 214 SW 972; Spenc- 
13. Wendt v. Peyser, 14 Hun (N. | berger, 38 Okl. 40, 131 P 1078; Mc-|er v. Shakers Soc., 64 SW 468, 23 
Wee da4. Cabe, ete., Constr. Co. v. Wilson, 17|Kyl 854; Harrison v. Rees, 41 SW 
14. Morris v. Fowler, 99 App. Div. | Okl. 355, 87 P 320; City Water Works | 431. 
245, 90 NYS 918; Moran v. Helf, 52|v. White, 61 Tex. 536; Edinburgh {c] In Louisiana, since the code 
App. Div. 481, 65 NYS 113. - American Land Mortg. Co. v. Briggs, | does not positively require. the dis- 
15. Hankins v. Helms, 12 Ariz.| (Tex. Civ. A.) 41 SW 1036; Pioneer |avowal of a signature to be under 
178, 100 P 460; Patterson v. Black- | Sav., etc., Co. v. Nall, (Tex. Civ. A.) | oath, it is unnecessary, as judicial 


A..362, 190 P 483, Hi- 


burn, 47 Cal. 
AS G08 5 sald ce 


Ae v. Clare, 38 Cal. 

16. Whitehead, etc., Co. v. Taan, 
233 Mich. 597, 208 NW 148; Matter 
of Simmons, 130 App. Div. 350, 114 
NYS 571 [aff 195 N. Y. 573 mem, 88 
NE 1132 mem (aff 229 U. S. 363, 33 
SCt 876, 57 L. ed. 1228, 46 LRANS 
391) ]. 

17. Southern Cotton Oil Co. v. 
Lightsey, 100 S. C. 41, 84 SE 301. 

18. See Corporations § 2975. 

19. See Partnership § 529. 

20. See statutory provisions. 

Necessity of verification generally 
see Agency § 

21. Thomas J. Baird Iny. Co. v. 
Harris, 209 Fed. 291, 126 CCA 217; 
Comley Lumber Co. v. Mid-Co Petro- 
team Co; 116), Kan, “78, (226 Press 
Arkansas City Bank v. McDowell, 7 
Kan. A. 568, 52 P 56; Hughes v. Carl- 
ton, 5 Kan. "A. 386, 48 P 444; St. John 
v. Ivers, 124 Ok. 215, 255 P 706; 
Hutchinson Gin Co. v. Latimer Coun: 
ty Nat. Bank, 106 Okl. 159, 233 P 438; 
Ince Nursery Co. v. Sams, 73 Okl. 138. 
177 P 370; Kerr v. McKinney, 69 OX. 
SiS He On ves "685; Knudson v. Fenimore, 
69 Okl. 35 169 P 478, LRA1918C 181; 
Ardmore v. Sayre, 54 Okl. 179, 154 Pp 


356; Gaar v. Rogers, 46 Okl. 67, 148 
P 161; Tate v. Stone, 35 Okl. 369, 
SOE 2 96: 


{a] Averment of guardianship.— 
The rule applies to an averment in 
the petition that plaintiff is the duly 
appointed, acting guardian of certain 


minors. Kerr v. McKinney, 69 Okl. 
88, 170 P 685; Tate v. Stone, 35 Okl. 
369, 130 P 296 


22. Bean v. Rumrill, 69 Okl. 300, 
172 P 452; Oklahoma City v. Saun- 
ders, 46 Okl. 1, 147 P 1191;. State v. 
Cage, (Tex. Civ. A.) 176 SW 928; J. 
B. Watkins Land Mortg. Co. v. Camp- 
bell, (Civ. A.) 81 SW_ 560 [rev on oth- 
er grounds 98 Tex. 372, 84 SW 424]. 


23. Starr v. Cook, 127 Kan. 122, 272° 


P 138; Knudson v. Fenimore, 69 ‘Ok. 
3, 169 ’p 478, LRA1918C 181; Interna- 
tional, ete.; ’R. Co. v. Tisdale, 74 Tex. 
8, 11 Sw 900, 4 LRA 545; Taylor Wa- 
ter Co. v. Kelley, 11 Tex. Civ. A. 339, 


| Co., 150 Miss, 138, 116 S$ 542; 


36 SW 322. 

25. St. John v. Ivers, 124 Okl. 215, 
255 P 706. 

26. Comley Lumber Co. v. Mid-Co 
Petroleum Co., 116 Kan. 78, 225 P 
744; Martin v. Yazoo Delta Mortg. 
J St. John 
yorlivers, 124 Ok; 215,255) Pr 7.06% 

[a] Illustrations.—(1) Allegations 
in the answer that a daughter driv- 
ing her father’s automobile acted 
contrary to general authority and in 
disregard of specific instructions 
need not be verified. St. John v. 
Ivers, 124..Okl.. 215, 255 P. 706. See 
Stafford v. Noble, 105 Kan. 219, 182 
P 650 (containing dictum that the al- 
legation that the agent was acting 
under her power and authority is not 
a matter which had to be denied un- 
der oath or taken as true). (2) An 
unverified plea of the general issue 
did not put in issue an allegation of 
plaintiff’s official character as liqui- 
dating agent, but it did put in issue 
his title to the property, official char- 
acter and title to the cause of action 
being two different things. Martin v. 
Yazoo Delta Mortg. Co., 150 Miss. 1388, 
116 S 542. 

[b] Liability for all debts in- 
curred by agent is not admitted by 


failure to deny allegations of agency, 


under oath. Comley Lumber Co. v. 
Mid-Co Petroleum Co., 116 Kan. 78, 
225 P 744. 

27. Effect of failure to verify 
pleadings relating 48 written instrnu- 
ments see infra § 84 

28. Denial aniiee« oath of agent’s 
authority to execute written instru- 
ments see Agency § 626 

29. See statutory provisions. 

[a] In Arizona the statute does 
not have the effect of shifting the 
burden of proof, but merely provides 
that the plea must be sworn to in or- 
der to admit evidence controverting 
the execution of the instrument. 
Apache County v. Barth, 6 Ariz. 18, 
evade) algsiie 

[b] In Kentucky, the denial re- 
quired by the Code of Practice, be- 
fore evidence is admissible attacking 
the verity of a writing relied upon 


oaths ought not to be multiplied 
without absolute necessity. Clark v. 
Cochran, 3 Mart. 353 

fd] In New Mexico, Comp. L. 
(1897) § 2984, providing that the fail- 
ure to deny under oath the execution 
of a written instrument admits that 
it was signed as it purports to be, 
was not repealed by Code Civ. Proc. 
subs 40, providing that the answer 
may be a general denial. Puritan 
we: Co. v. Toti, 14 N. M: 425, 94. P 
1022. 

[fe] In Oklahoma the statute re- 
quiring a denial of the execution of a 
written instrument to be verified by 
affidavit applies to the denial of the 
execution of the instrument only, and 
not to a denial of the authority of the 
person by whom it was_ executed. 
Hilsmeyer v. Blake, 34 Okl. 477, 125 
P 1129; Flesher v. Callahan, 32 Okl. 
283, 122 P 489. 

{f] In Pennsylvania a denial in 
the affidavit of defense is sufficient. 
Laneaster County Nat. Bank v. Hen- 
ning, L71 Pa. 399; 33° A’ 835s "Hosea. 
Orgill, 34 Pa. 344. 

tg] In Virginia, verifying a plea 
of non est factum in conformity with 
the code section requiring it dis- 
penses with the necessity for an af- 
fidavit, under the code section pro- 
viding that no proof shall be required 
in the making of an instrument ex- 
cept upon denial thereof under oath. 
Wilson v. Wooldridge, 118 Va. 209, 86 
SE 872. 

{h] Particular words and phrases 
construed.—Where the statute pro- 
vides that “in all actions, allegations 
of the execution of written instru- 
ments and indorsements thereon 
... Shall be taken as true unless the 
denial of the same be verified by. the 
affidavit of the party, his agent, or 
attorney,” the words “in all actions” 
include actions on cross petitions, 
“the same’ mean execution, and “the 
party” mean the party making the de- 
nial. Twist v. Colonial Trust Co., 53 
Okl. 800, 806, 158 P 938. 

30. Gardner v. Hughes, 136 Ark. 
332, 206 SW 678; Ainsworth Sav. 
Bank v. Colthurst, 197 Iowa 363, 195 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 835] 


[§ 835] (b) Applicability of Rule—aa. In Gen- 
The general rule above stated, that a denial 
under oath of the execution of a written instrument 
is necessary,*! does not, of course, apply to oral con- 
It usually applies only where the instru- 
ment is the foundation of the action or defense, and 
not to a case where it is involved only collaterally,** 
and it must appear that the written instrument is 
declared on or set forth as such cause of action or 
Furthermore, the instrument must show 
an apparent execution on its face,®> but it is suffi- 
cient if the signer’s name be written anywhere in the 
body of the instrument, if written for the purpose of 
giving it validity.*® The rule equally applies, in most 


eral. 


tracts.?? 


defense.** 


NW 581; Thorn v. Hambleton, 149 
Iowa 214, 128 NW 393; Brayley v. 
‘Hedges, 52 Iowa 623, 3 NW 652; 


Sully v. Goldsmith, 49 Iowa 690; 
Sankey v. Trump, 35 Iowa 267. 


31. See supra § 834. 

32. Western Union Tel. Co. Vv. 
Pee ae (Tex. Civ. A.) 207 SW 
592. 

S.—Jones v. Shapers, 57 


33." U. 

Fed. 457, 6 CCA 423. 

Ala.—Knight v. Garden, 196 Ala. 
SiGe TS) Vos =Shrimpton wv, Brice, 
102 Ala. 655, 15 S 452; Capehart v. 
Granite Mills, 97 Ala. 353, 12 S 44. 

Ariz.—Pilling v. St. Louis Refrig- 
erator, ete., Co., 5 Ariz. 377, 52 P1125. 

Ark.—Weaver v. Carnall, 35 Ark. 
198, 87 AmR 22. 

Cal.—Marx v. Raley, 6 Cal. A. 479, 
92 P 519. ; 

Colo.—Lux v. McLeod, 19 Coio. 465, 


36 P 246. 

Conn.—New York, etc., R. Co. v. 
Hunt, 39° (Conn. . 05: 

Del.—Price v. Cloud, 28 Del. 78, 90 
A 415. 


Ga.—W. H. Howard Piano Co. v. 
Glover, 7 Ga. A. 548, 67 SE 277. 

Ida.—Citizens’ Bank, etc., Co. v. 
Pocatello Milling, ete., Co., 41 Ida. 
403, 240 P 186. 

Ill.—Johnson v. Glaver, 10 NE 214. 

Ind.—Pittsburgh, etc., R. Co. v. Ft. 
Wayne, etc., Tract. Co., 193 Ind. 405, 
138 NE 759. 

Iowa.—In re Chismore, 166 Iowa 
217, 147 “NW 297. 

Kan.—Torgeson v. Missouri-Kan- 
sas-Texas R. Co., 124 Kan. 798, 262 P 
564, 55 ALR 1335. 

Ky.—Black v. Crouch, 3 Litt. 226. 

Md.—Fifer v. Clearfield, etc., Coal, 
ete., Co., 103 Md. 1, 62 A 1122. 

Mass.—Bryant v. Abington Sav. 
Bank. 196 Mass. 254, 81 NE 997, 124 
AmSR 552. 

Mich.—Peo. v. Cotteral, 115 Mich. 
43, 73 NW 19, 74 NW 183. 

Minn.—Brunetti v. Duluth, etc., R. 
Co., 168 Minn. 136, 209 NW 879. 

Miss.—Ellis’ v. Planters’ Bank, 8 
Miss. 235. 

Mo.—Blood v. Sovereign Camp W. 
O. W., 140 Mo. A. 526, 120 SW 700. 

Mont.—tTeitig v. Boesman, 12 Mont. 
404, 31 P 371. 

Nev.—Tonopah Lumber Co. v. Ri- 
ley, 30 Nev. 312, 95 P 1001. 

N. H.—Benedict v.. Swain, 43 N. H. 
33 (recognizing rule). 

N. M.—Coler v. Santa Fé County, 6 
N. M. 88, 27 P 619. 

Oh.—McMurtry v. Campbell, 1 Oh. 


262. 
Okl.—Henryetta Spelter Co. v. 
Guernséy, 82 Okl. 71, 198 P 495; 


Hastings v. Hugo Nat. Bank, 81 Okl. 
ESOS 7) (Pea bT. 

Pa.—Medary v. 161 Pa: 
87) 28 A 1012. ; 

Philippine.—Ramirez v. Orientalist 
Co., 38 Philippine 634. 

Porto Rico.—Banco Commercial v. 
Rodriguez, 20 Porto Rico 267. 

me ae re v.' Ensel, 1 Tenn. Cas. 
187. 

Tex.—Commonwealth Nat. Bank v. 
Hawes, (Civ. A.) 196 SW 859; Bate- 
man v. Ward, (Civ. A.) 93 SW. 508; 
Laux v. Laux, 19 Tex. Civ. A. 693, 50 
-SW 213; Macdonnell v. De los Fuen- 
tes, 7 Tex. Civ. A. 136,.26 SW 792. 


Cathers, 
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ments executed 


applies only to 


Vt.—Bickford v. Travellers’ Ins. 
Co., 67 Vt. 418, 32 A 230. i 
Va.—Robinett v. Taylor, 121 Va. 


583, 93 SE 616. 
W. Va.—Robinson v. Dix, 18 W. Va. 
etc., 


528. 

Wis.—Vogel v. Delaware, iEvs 
Co., 168 Wis. 567, 171 NW 198. 

Que.—Penfold v. Piggott, 3 Que. 
Pry 3615 

34. Ariz.—Pilling v. St. Louis Re- 
frigerator, etc., Co., 5 Ariz. 377, 52 P 


1125. 

Ill.— Johnson v. Glover, 10 NE 214. 

Ind.—Pittsburgh, etc., R. Co. v. Ft. 
Wayne, etc., Tract. Co., 193 Ind. 405, 
138 NE 759; Price v. Mitchell, 70 Ind. 
A. 671, 123 NE 817. 

Kan.—O’Keefe v. Behrens, 73 Kan. 
469, 85 .P. 555, 8 LRANS 354,19 
AnnCas 867. 3 

Mass.—Bryant v. Abington. Sav. 
Bank, 196 Mass. 254, 81 NH 997. 

Okl.—Berry v. Oklahoma _ State 
Bank,. 50 (OKI. 484, “t51- P2210, 
LRAI916A 731. 

Tenn.—Birchfield Grocery Co. v. 
Swaney, 154 Tenn. 235, 290 SW 24. 

Tex.—Anderson v. St. Louis, etc., 
R. Co., (Civ. A.) 156 SW 358; Bate- 
man v. Ward, (Civ. A.) 93 SW 508. 

See also Benedict v. Swain, 43 N. 
H. 33 (holding that the copy of an 
instrument in a _ specification filed 
without_authority is not properly de- 
clared on, so as to require notice of 
denial of signatures). 

fa] Rule applied.—A contract 
which was not set out or referred to 
in the pleadings on which the cause 
was tried was properly excluded from 
evidence, where no notice of intention 
to read it was given before trial and 
there was no proof of its execution, 
and especially where there was no is- 
sue to which it was pertinent after 
demurrer had been sustained to the 
answers relying upon it. Pittsburgh, 
etc., R. Co. v. Ft. Wayne, etc., Tract. 
Go., 193, Ind. 405,133 INH 759. 

[b] Allegation of writing re- 
quired.—(1) .Where a written instru- 
ment is not alleged, but only a con- 
tract of guaranty, even though this 


by its nature would have to be in 
writing, defendant need not verify 
answer. Pilling v. St. Louis Re- 


frigerator, etc., Co.,'5 Ariz. 377, 52 P 
1125. (2) Where plaintiff pleaded 
a contract with defendant but did 
not allege that the contract was in 
writing, defendant was not required 
to deny its execution under oath to 
entitle it to prove its invalidity for 
want of the agent’s authority. An- 
derson v. St. Louis, etc., R. Co., (Tex. 
Civ. A.) 156 SW 358. 

[ce] Allegation held insufficient.— 
An allegation that a party is the own- 
er of real property ‘‘under a valid 
and legal deed of conveyance duly 
executed” describes no written in- 
strument whose execution is admit- 
ted unless denied under oath. 
O’Keefe v. Behrens, 73 Kan. 469, 480, 
Bag 555, 8 LRANS 354, 9 AnnCas 

{d] Written instrument and com- 
mon counts.—If plaintiff sueS upon a 
written instrument by means of the 
common counts, it has been held that 
no denial under oath is-necessary to 


-| put in issue its execution for the rea- 


the action or by their authority.*° 
struments executed in another state.*t 
applies only to parties who are alleged to have exe- 
euted the instrument, so that a personal representa- 
tive or heir need not deny under oath the execution 
by deceased of the instrument sued on;*? but the con- 
trary has been held.** 
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states, to written instruments forming the basis for 
counterclaims, set-offs, and cross actions ;°* but un- 
der some statutes it is held otherwise.*® In some ju- 
risdictions no distinction is made between instru- 


by parties to the action and those 


executed by third persons;*® but in others the rule 


instruments executed by parties to 
It applies to in- 
It usually 


The rule does not apply to 


son that no execution is alleged on 
the face of the pleadings. Johnson 
v. Glover, (Ill.) 10 NE 214. Yap 
35. Oil-Well Supply Co. v. West 
Huntsville Cotton Mills Co., 198 Ala. 
501, 73 S 899; Peoria Mar:., etc., Ins. 
Co. v. Walser, 22 Ind. 73; Tonopah 
Lumber Co. v. Riley, 30 Nev. 312, 95 
P 1001. See American Maid Flour 
Mills v. Lucia, (Tex. Civ. A.) 285 SW 
641 (where an order is taken ‘“‘sub- 
ject to confirmation by the seller,” 
the latter may under unverified pléad- 
ings depend on the ground that:-the 
order was not accepted). ! 
[a]. Thus defendant is not pré- 
cluded from denying a count upon a 
written order because his plea is inot 
verified, the order not purporting to- 
be signed by defendant or anyone for 


him. Oil-Well Supply Co. v. West 
Huntsville Cotton Mills Co., 198 Ala.. 
501, 73 S 899. 2 sw? 

36. Fulshear v. Randon, 18 Tex.. 


275, 70 AmD 281. : 

37. Mobile, etc., R. Co. v. Gilmer, 
85 Ala. 422, 5 S 138; Walker v. Bent- 
ley, 64 Ala. 92; Black v. Crouch, °3 
Litt. (Ky.) 226; Mast v. Matthews,. 
380 Minn. 441, 16 NW 155; Twist y. 
coe Trust Co., 53 Okl. 800, ‘158 


38. Hamilton v. Phelps, Wright 
(Oh.) 689. 
39. Robinson v. Dix, 18 W. Va. 


528; Vogel v. Delaware, etc., R. Co., 
168 Wis. 567, 171 NW 198; Milwaukee 
Trust Co. v. Van Valkenburgh, 132 
Wis. 638, 112 NW 1083; Parroski v. 
Goldberg, 80 Wis. 339, 50 NW 191. - 
[a]. In Alabama it has been held 
that the statutory provision, liberally 
construed, applies where, by privity 
of estate, the obligations: of an ‘in- 
strument are cast on a party, al- 
though he did not sign the paper in 
person.: Mobile, ete., R. Co. v. Gil- 
mer, 85 Ala. 422, 5 S 188. : 
Thon Cal.—Grogan vy. Ruckle, 1 Cal. 
Ga—Lane a Harris, 16°'Ga: 217.2 
an.—Crosby v. Livingsto Bi 
Kan. 418, 185 P 284. eae 
inn.—Mast v. Matt'h i ¥ 
41, Si gttes lt ews, 30 Minn. 
0.—Blood v. Sovereign Camp -W. 
O. W., 140 Mo. A. 526, 120 SW 700, 
Tex.—Western Union Tel. Co... v. 
Douglass, 104 Tex. 66, 133:-SW > 877 
Le an Hacer gisele 488];. Common- 
wea at. Bank v. Hawes, (Civ. A: 
196 SW 859. aA fas 
41. McDougald v. Rutherf 
Ala. 253. See 
42. Cal.—Heath v. di SCal. 
126 Ind.. 


Lent, 
410. 
Ind.—Swales v. Grubbs, 
106, 25 NE 877; Wells v. Wells, 71 
rps Died Marion v. Sawyer, 18: Ind. 
: iser v. Snodd 7 Ind. : . 
AmD 740. ie pain: tg 
lowa.—In_ re Chismore, 166 Iowa 
217, 147 NW 297;. Schulte v:. Coult- 
hurst, 94: lowa 418, 62 NW 770; Smith 
v. King, 88 Iowa 105, 55 NW 88; Ash-— 
worth v. Grubbs, 47 Iowa 353. \ 
Kan.—WNeil v. Case, 25 Kan. 510, 37 
AmR 259. ¢ 
Okl.—Kaufman v. Boismier, 25 Okl. 
252, 105 P 326. 
43. Martin. v. 
1 (Ala.) 479; 


Dortch,.~1 Stew- 
Ellis v. Planters’: Bank, 


588 [49 C.J.] 


writings set up in connection with purely defensive 
Where the statute is 
expressly limited to a petition founded upon an in- 
strument charged to have been executed by the other 
party, it does not apply to instruments executed by 


matter alleged by defendant.*+* 


both parties to the suit.*® 


Instruments not filed with pleadings do not come 
within the rule under some statutes.*® 
the execution of an instrument not filed must be 


proved.** 


Waiver of answer under oath will not affect the 


application of the rule.*® 


The rule is satisfied by one verified denial of exe- 
cution,*® and a statutory requirement of a denial by 


8 Miss. 235; Soulard v. Pratte, 1 Mo. 
571. 

44, Stevens v. Equitable Mfg: Co., 
29 Tex. Civ. A. 168, 67 SW 1041. 

45. Kelly v. Thuey, 143 Mo. 422, 
45 SW 300; Colley v. National Live 
Stock Ins. Co.,,185 Mo. A. 616, 171 
SW 663; Ruckman v. R. C. Stone 
Milling Co., 189 Mo. A. 256, 123 SW 
69 


46. See statutory provisions. 

47. Price v. Cloud, 28 Del. 78, 90 
A 415; McCarthy v. Neu, 91 Ill. 127; 
Beeler v. Cumberland Tel., etc., Co., 
150 Ky. 257, 150 SW 335; Gentry v. 
Doolin, 1 Bush (Ky.) 1. 

{a] Incorporation of instrument 
in declaration.—In an action for 
goods sold, the incorporation of the 
order for the goods in the declara- 
tion, and making it a part thereof, 
was not a “filing,” within the stat- 
ute admitting the executing of an in- 
strument sued on when “filed’’ with 
the complaint, unless defendant de- 
ny the same by affidavit with his 


plea. Price v. Cloud, 28 Del. 78, 90 
A 415. 
48. Elmslie v. Thurman, 87 Miss. 


587, 40 S 67; Wanita Woolen Mills 
v. Rollins, 75 Miss. 253, 22 S 819. 


43. Cox Wa echnernm 272) Cal3 745 
156 P 509. ‘ 
[a] hus, where defendant in his 


verified answer and cross complaint 
denied execution of a deed under 
which plaintiff claimed, and plaintift 
in his answer to the cross complaint 
set out the deed, it was not necessary 
again to deny its execution under 
OithaCOx Va senmerr, 12 iCal e374, 
156 P 509. 

Weaver v. Carnall, 35 Ark. 198, 
37 AmR 22. 

51. New York, etc., R. 
39)1Conny 2755 Mahaiwe Bank  v. 
Douglass, 31 Conn. 170; Maryland 
Fidelity, ete., Co. v. Aultman, 58 Fla. 
228, 50 S 991; Hooker v. Johnson, 10 
Fa. 198; Fosdick v. 


Starbuck, 4 
Blackf. (Ind.) 417. 

Admissions and proof generally see 
infra §§ 1163-1166. 

52. Pennsylvania Ins. Co. v. Mur- 
phy, 5 Minn. 36. 

53. (U. S.—Jones v. Shapera, 57 
Fed. 457, 6 CCA 423; Miller v. Hous- 
ton City St. R. Co., 55 Fed. 366, 5 CCA 
134; Thomas v. Clark, 23 F. Cas. No. 
13,894, 2 McLean 194. 

Ariz.—Dagegs v. Phoenix Nat. Bank, 
5 Ariz, 409, 538 P 201. 

Ark.—Prewett v. Vaughn, 21 Ark. 
417; Sanger v. Sumner, 13 Ark. 280; 
Sevier v. Wilson, 8 Ark. 496. 

Ill.—Shufeldt v. Henderson, 26 Ill. 
INE aes 

Ind.—Belton v. Smith, 45 Ind. 291; 
Stebbins v. Goldthwait, 31 Ind. 159; 
Patterson v. Crawford, 12 Ind. 241; 


Co: v. Hunt, 


Rich v. Savacool, 11 Ind. 148; Hooker 
v. State, 7 Blackf. 272. 
Kan.—Nutt v. Humphrey, 32 Kan. 


100, 3 P 787; Morris v. Case, 4 Kan. 
A. 691, 46 P 54. 


Ky.—Jones v. Cromwell, 1 Dana 
885; Cope v. Arberry, 2 J. J. Marsh. 
‘296; Black v. Crouch, 3 Litt. 226; 


Dodge v. Commonwealth Bank, 2 A. K. 
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affidavit is satisfied by a denial in a verified plead- 


Necessity of producing instrument. Statutes dis- 
pensing with proof of execution of a written instru- 
ment unless the execution is denied by verified plead- 


ing do not dispense with the production of the instru- 


In such eases 

as 
denials under 
sociation,°” 

bills of 
cancellation of 
the validity 


Marsh. 610. 

Minn.—Mast v. Matthews, 30 Minn. 
441, 16 NW 155. 

Mo.—Hart v. Harrison Wire Co., 
91 Mo. 414, 4 SW 123. 

Okl.—Mangold, ete., Bank v. Utter- 
backenep tea Oldie (65'5;) a O0n eee alate, 
LRA1917B 364; Berry v. Oklahoma 
State Bank, 50 Okl. 484, 151 P 210, 
LRAI1916A 7381. 

Tex.—Abeel v. Weil, 115 Tex. 490, 
288 SW » 769; Crescent INS VC OPEV. 
64 Tex 1521s sWUsgS. jhidelity,, 
Cos ~ “Vv. Richey, Civ Ar) ia LS 
Sw (2d) 231; Lindley v. Nunn, 17 
Tex. Civ. A. 70, 42 SW 3810. 


[a] Assignment of judgment is 
within the rule. U. S. Fidelity, etce., 
Cor OV... “Richey, (Tex Civ. eA. ils 


SW (2d) 281. 

[b] In California (1) under a code 
provision, to the effect that when the 
defense to an action is founded on a 
written instrument anda copy thereof 
is contained in the answer, due exe- 
cution is deemed admitted in the ab- 
sence of a denial under oath, a trans- 
fer set out in the answer of an in- 
surance policy is admitted where 
vlaintiff did not file the required affi- 
davit. Clarke v. Fast, 128 Cal. 422, 
61 P 72. (2) But under the section 
of the Practice Act relating to in- 
struments alleged in the complaint or 
answer “to have been signed by the 
party,’ in an action by the indorsee 
of a promissory note against the mak- 
er the latter does not admit the in- 
dorsement by failing to verify his 
denial thereof. Hastings v. Dollar- 
hide, 18 Cal. 390; Youngs v. Bell, 4 
Cal. 201; Grogan v, Ruckle; 1 Cal. 
158. (3) So it has been said that the 
code provision, that execution of an 
instrument upon which an action is 
founded is admitted by failure to de- 
ny it under oath, does not relate to 
assignments, but to instruments 
which may be assigned. Forbes v. 
Bh Dorade County, 2 Cal. Unrep. Cas. 

[ec] In Iowa (1) under a code pro- 
vision that the signature of a writ- 
ing attached to a pleading shall be 
deemed genuine unless denied under 
oath, the genuineness of the signature 
on a written assignment attached to 
a petition was admitted where the an- 
swer was a mere general denial. 
Hoppes v. Des Moines City R. Co., 147 
Iowa 580, 126 NW 783. (2) So, under 
a statute expressly so providing, it is 
unnecessary to prove the execution or 
assignment of an instrument upon 
which the action is founded unless it 
is denied under oath. Edmonds v. 
Montgomery, 1 Iowa 148. (3) Prior 
to the enactment of this statute, how- 
ever, the rule did not extend to an 
alleged indorsement by a third person. 
Hardman v, Chamberlin, aes 104. 

54. St. louis, ‘etc. Co. 
Knight, 122 U.S. 79, 7 Sets 1132, 30 le 
ed. 1077; Barrow v. Philleo, 14 Tex. 
345; Quanah, Cte Ree OmVvarke JD: 
Jones Lumber Co., (Tex. Civ. A.) 178 
SW 858; Wichita Falls Compress Co. 
v. Moody, (Tex. Civ. A.) 154 SW 1032. 


lading, 54 


of 


imann, 146 FIl A. sods 


ment at the trial.>? 
[\ 836] bb. Particular Instruments. 
stated with reference to the necessity of 
oath apples 
assignments 


The rule 


to articles of as- 
and  indorsements,°? 
of sale,°> bonds,®° the 
stamp necessary to 
contracts,°*§ 


bills . 
a revenue 
an instrument,°? 


55. Smith v. Smith, (Tex. Civ. A.) 
200 SW 540; Dalton v. Dalton, (Tex. 
Civ. A.) 143 SW 241. 

56. U. S.—Harper County v. Rose, 
40 We St Wilt S Ct (0, to med aac 
Chambers County v. Clews, 21 Wall. 
317, 22 L. ed. 517; Bradford v. Wil- 
liams,34 How. 9576, 1 ie eds) 169. 
Galveston County Drain Dist. No. 3 v. 
Foster, 284 Fed. 932. See Perris Irr. 
Dist. v. Thompson, 116 Fed. 832, 54 
See 336 (construing California stat- 
utey: 

Ala.—Kansas City, ete, R. Co. v. 
Cobb, 100 Ala. 228, 13 S 938; Coleman 
v. Pike County, 83 Ala. 326, 3 S 755, 3 
AmSR 746. 

Colo.—Lux v. McLeod, 19 Colo. 465, 
36 P 246. 

Ga.—Anderson v. Blair, 121 Ga. 120, 
48 SE 951; Prince v. Wood, 23 Ga, A. 


56, 97 SE) 457; 
Ss. v. Alexander, 
(Hasb.) 386, eG. 
Ill.— Peo. v. May, 276 Ill. 


2 Ida. 
332, 114 


NE 685; Herrick v. Swartwout, 72 
qt 340; Beggs v. Chicago Bonding, 
ete., Co., 207 Ill. A. 621; Ferguson v. 


Hale, 162 Ill. A. 523; Peo. v. Acker- 


Landt v. Mc- 


Cullough, 130 Ill. A. 515; Horner v. 
Boyden, 27 Ill. A. 5738. 
Ind.—Boden y. Dill, 58 Ind. 2738; 


Wilson v. Merkle, 6 Blackf. 118. 

Iowa.—Curry v. Sioux City Dist. 
Tp., 62 Iowa 102, 17 NW 191. 

Mich.—Peo. v. Cotteral, 115 Mich. 
43, 73 NW 19, 74 NW 183; Union 
Cent. L. Ins. Co. v. Howell, 101 Mich. 
332, 59 INW 5992 

Mo. —State v. Southern Surety Co., 
19 SW (2d) 691; Mitchell v. Tinsley, 
83* Mo. A. 586. 

N. M.—Coler v. Santa Fe County, 
6 ENS 88.92 619: 

Oh. —McMurtry v. Campbell, 1 Oh. 
262; Carrington v. Davis, Wright 735; 
Baker v. Spangler, Tapp. 210. 


Okl.—Ince Nursery. Co. v. Sams, 
(3eORI Vos maT iaeat sO: 
Tex.—Poer v. Brown, 24 Tex. 34; 


Burleson v. Burleson, 15 Tex. 428. 
Va.—Robinett v. Taylor, 121 Va. 
583, 98 SE 616. 
Wis.—State v. Homey, 44 Wis. 615. 
57. Latham y. Smith, 45 Ill. 25. 
58. Ala.—Alley v. Jesse French Pi- 
ano, etc., Co., 148 Ala. 303, 42 S 623; 
Easley v. Boyd, 39 S 988; Thornton v. 
Savage, 120 Ala. 449, 25 S 27; Camp- 
bell v. Larmore, 84 Ala. 499, 4 S 593. 
Ariz.—Arizona L. Ins. Co. v. Lin- 
dell, 15 Ariz. 471, 140 P 60. 
Ark.—Missouri Pac, R. Co. v. Yar- 
nell, 65 Ark, 320, 46 SW 948. 
Cal.—Reynolds v. Pennsylvania Oil 
Co., 150 Cal. 629, 89 P 610; Cutten v. 
Pearsall, 146 Cal. 690, 81 P 25; In re 
Garcelon, 104 Cal. 570, 38 P 414, 43 
AmSR 134, 32 LRA 595; Fox v. Stock- 
ton Combined Harvester, etc., Works, 
73 Cal. 278, 15 P 4380; Sloan v. Dig- 
gins, 49 Cal. 38; Quartz Glass, ete., 
Co. v. Joyce, 27 Cal. A. 523, 150 P 648. 
Ga.—Strange v. Barrow, 65 Ga. 23. 
Ill.—Schuyler County v. Missouri 
Bridge, etc., Co., 256 Ill. 348, 100 NE 
239; MeCarthy v. Neu, 91 Tie #27 


nO EE en be SLE nn ie ent ———————— a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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deeds,®® guaranties,®° insurance policies,®! invoices, °? 
leases,*® mortgages,°* orders to pay money,®*® prom- 


Melltuish yv. Alton, 230 Ill. A. 250: 
Clingan v. Cleveland, etc., R. Co., 163 
TUS ASE a 68s Kennedy v. Supreme 
Lodge K. -P., 124 Ill. A. 55; Murray v. 
Doud, 63 Til. A. 247 (aff 167 Ill. 368, 
47 NE 717, 59 AmSR 297]; Aultman 
v. Henderson, 32 Ill. A. 331. See Lord 
ye pS anlcaty. Drinking Cup! Co, 19s) TU: 

Ind.—Sullivan Mach. Co. v. Breed- 
en, 40 Ind. A. 631, 82 NE! 107; Van 
Camp v. Huntington, 39 Ind. JA. 28, 
78 NE 1057. 

Clark, 


Iowa.—Currier v. 
613, 124 NW 622. 

Kan.—MecKnight v. Strasburger 
Blde.” Co. 96. Kan. 4118, 150. P2542; 
Read v. Dodsworth, 95 Kan. 117, 147 
P 799; Cleveland v. Mills, 92 Kan. 
865, 141 P 879; Missouri River, etc., 
R. Co. v. Wilson, 10 Kan. 105; West- 
hes Vee vOneste Kan ws... TOo'b 2m 
194. 

Mich.—Jenkinson  v. vie 
Mich. 630, 39 NW 854. 

Miss.—Panola County Bank v. J. O. 
Nessen Lumber Co., 117 Miss. 593, 78 
S 516. 

Mo.—Pixlee v. Buick Motor Co., (A.) 
198 SW 86; Dearborn Canning Co. v. 
Kansas City, etc., R. Co., 188 Mo. A. 
2085" 175. SW 93); American Copying 
Co. v. Muleski, 188 Mo. A. 419, 122 
SW 384; Tate v. Wabash R. Co., Thee 
Mo. A. 107, 110 SW 622; Stark - v. 
Hicklin, 112 Mo. A. 419, 87 SW 106. 

N. M.—Puritan Mfg. Co. v. Toti, 14 
N. M. 425, 94 P 1022. 

Okl.—Hufaula v. Oklahoma Corru- 
gated Steel, etc., Co., 66 Okl. 55, 166 
P 881; St. Louis, etc., R. Co. v.. Drig- 
gers, 65 Okl. 297, 166 P 703; St. Louis, 
ete., R. Co. v. Bondies, 64 Okl. 88, 166 
P 179; St. Louis, etc., R. Co. v. Cake, 
25 OK, 227, 105 P3225 St. Vouis,ete., 
Re-Colev, Phillips 1% Ok 264) :87.P 
470. 

Philippine. —Ramirez v. Orientalist 
Coe; 38 Philippine 634. 

(Commn. 


A.) 276 SWw 185 [rev (Civ. A.) 261 SW 
154]; Godfrey v. Central State Bank, 
(Civ. A.) 5 SW (2id)2529; James Mc- 
Cord Co. v. Citizens’ Hotel Coxe (Civ. 
A.) 287 SW 906; Southland L. Ins. 
Co. v. Ballew, (Civ. A.) 268 SW 1027; 
Harris v. Wheeler, (Civ. A.) 255 Sw 
206 [rev on other grounds (Commn. 
A.) 267 SW 465]; Farmers’ Mill, etc., 
Co. v. Hodges, (Civ. A.) 248 Sw Mies 
Independent Order of Puritans v. 
Brown, (Civ. A.) 229 SW 939; Fish 
Bros. Wagon Co. v. Adams, (Civ. A.) 
146 SW 704; Hunt v. Siemers, 22 
Mex. Civ. A. 94, 53 SW 387;.. Child- 
ress v. Smith, (Civ. PAS) ion Sw 1076 
[rev on other ‘grounds 90 Tex. 610, 38 
SW 518, 40 SW 389]; Fisher v. Bow- 
ser, 1 Tex. Unrep. Cas. 346. _ 

59. Ala.—Winston v. Moffet, 9 
Port. 518. 

Ark.—Staggers v. White, 121 Ark. 
328, 181 SW 139. 

Cal.—Crandall v. Schnouser, 279 P 
778; Cordano v. Wright, 159 Cal. 610, 
115 'p 227, AnnCas1912C 1044; Rianda 
Vv. Watsonville Water, etc., Co., 152 
Cal. 523, 93 P79; Rosenthal v. Merced 
Bank, 110 Cal. 198, 42 P 640; Carpen- 
ter v. Shinners, 108 Cal. 359, 4 oP 
Aa SIU. Ve Warden, bt Cat. ‘A. 563) 
207 P 696; Bublitz v. Reeves, 40 Cal. 
AS (5 LOOP. 28; 

Ind.—Allen v. Studebaker Bros. 
Mfg. Co., 152 Ind. 406, 53 NE 422. 


145 Iowa 


Monroe, 


Iowa. — Savery v. Browning, 18 
Iowa 246. 
Kan.—McAndrew v. Sowell, 100 


Kan. 47, 163 P 653. 
Md.—Conowingo Land Co. v. Mc- 
Gaw, 124 Md. 643, 93 A 222. 
Oh.—Baker v. Spangler, Tapp. 210. 
Okl.—Twist v. Colonial Trust Co., 
53 Okl. 800, 158 P 938. 
Tex._—House v. Robertson, (Civ. A.) 
34 SW 640 [rev on other grounds 89 
Tex. 681, 36 SW 251]. 


PLEADING 


issory notes®® 


Va.—Cummer, etc., Co. v. R. 
HudsoniCo, 41 Va. 27127 SH vet. 
60. 
E. Cas. No. 1,296, 6 Mclean 21. 
Ala.—W. T. Rawleigh Medical Co. 
v. Wilson, 7 Ala. A. 242, 60 S 1001. 
Colo.—Martin v. Hazzard Powder 


Co; 2. Colo. 596; 
Tll.— Martin v. Culver, 87 Ill. 49; 
Johnson v. Glover, 19 Ill. A. 585. 
Pa.—Medary v. Cathers, 161 Pa. 


87, 28 A 1012. 
. Tex.—Hulme y. Levis-Zuloski Mer- 
cantile Co., (Civ. A.) 149 SW 781. 

W. Va.—Loverin, etc., Co. v. Bum- 
garner, 59 W. Va. 46, 52 SE 1000. 

Wis.—O’Neil v. Russell, 192 Wis. 
141, 212"NW? 278. 

61. Ala.—Woodmen of the World 
Vv Maynor, -206 Ala. 176, 89-S 750; 
Equitable Acc. Ins. Co. vy. Osborn, 90 
Ala. 201, 9 S 869, 13 LRA 267. 

Ill.—Firemen’s Ins. Co. v. Barnsch, 
161 Ill. 629, 44 NE 285; Supreme 
Lodge A. O. W. W. 
298, 21 NE 789; Illinois Mut. F. Ins. 
Co. v. Marseilles Mfg. Co., 6 Ill. 236; 
Helbig v. Citizens’ Iss Cot £20571" 
A. 58. 

Ind.—Penn Mut. L. Ins. Co. v. Nor- 
cross, 163 Ind. 379, 72 NE 132; Home 
Ins, Co, N Gilman, 112 “id: 37, 13. NE 
118; Gary Nat. L. Ins. Co. v. MeQuaid, 
80 Ind. A. 4, 138 NE 353; Commercial 
L. Ins. Co. v. McGinnis, 50 Ind. A. 630, 
97 NE 1018. 

Mich.—Miller v. Prussian Nat. Ins. 
Co., 158 Mich. 402, 122 NW 10938; Si- 
mon v. Home Ins. Co., 58 Mich. 278, 
25 NW 190; Peoria Mar., etc., Ins. Co. 
Vv. Perkins, 16, Mich. 380. 
iams v. National L., etce., 
Ins. Co., (A.) 1 SW (2d) 1034; Scott 
v. Union Liability Co., (A.) 194 SW 
900; Johnson v. Sovereign Camp W. 
O. W., 119 Mo. A. 98, 95 SW 951;. Web- 
er v. Ancient Order of Pyramids, 104 
Mo. A. 729,-78 SW 650. 

Okl.—Nelson v. Green, 132 Okl. 29, 
269 P 299; Owen v. U. S. Surety Co., 
soeOlkd L238 let PP VOgt 

Vt.—Bickford v. Travelers’ Ins. Co., 
CieVat. ALS saz AL 230: 

Denial of execution of insurance 
cee ee generally see Insurance § 

62. Borschow v. Waples-Platter 
Grocer Co., (Tex. Civ. A.) 223 SW 872, 

63. Tolman v. Borden, 225 Ill. A. 
537; Haynes v. Sherwin-Williams Co., 
126 Ill. A. 414; Shufeldt v. Hender- 
son, 26-111: (A. 593;, Ahrns  v. Chari- 
tiers Valley Gas Co., 188 Pa. 249, 41 
A 739; Chiques v. Polo, 17 Porto Rico 
86. 

64. Ala.—Rich v. Thornton, 69 Ala. 
473. 
Cal.—Denver Stockyards Bank v. 
Martin, 177 -Cal.) 223; 1170 -P 428. 

Ind.—Keller vy. Boatman, 49 Ind. 
104; Belton v. Smith, 45 Ind. 291; 
Tulley v. Citizens’ State Bank, 18 
Ind. A. 240, 47 NE 850. 

Iowa.—Henry v. Evans, 58 Iowa 
560, 9 NW 216, 12 NW 601; Brewer v. 
Crow, 4 Greene 520. 

Kan.—People’s Nat. Bank v. Ed- 
MUMS Hans veh mick, Geo bis 
Handley v. Harris, 48 Kan. 606, 29 P 
1145, 30 AmSR 322, 17 LRA 1703; 
Nutt v. Humphrey, 32 Kan. 100, 3 P 
787; St. Johns State Bank v. Norduff, 
2 Kan. A. 55, 43 P 312. 

Okl.—Thomas v. Bank of Com- 
merce, 133 Okl. 46, 271 P 233; Jack- 
son v. Levy, 75 Okl. 256, 183 P 505. 

Tex.—Chator v. Brunswick-Balke- 
Collender Co., 71 Tex. 588, 10 SW 250. 

65. Cal.—Newsom v. Woollacott, 5 
Cal. A. 722.91 P 347. 

Ind.—Early v. Patterson, 4 Blackf. 
449; Cincinnati Barbed Wire Fence 
Co. v. Chenoweth, 22 Ind. A. 685, 54 
NE 403. 

Kan.—Continental Ins. Co. v. Pratt, 
8 Kan. A. 424, 55 P 671. 

Mich.—Ryerson v. Tourcotte, 121 


or 
It has also been held to apply to receipts,°® re- 


-v. Zuhlke, 129 I11.. 


- — (49° C.J.) _ 989 


instruments similar theretc.*7 


M. | Mich. 78, 79 NW 933. 


Tex.—City Nat. Bank of Commerce 


U. S.—Benedict v. Maynard, 3] v. Farrington, (Civ. A.) 243 SW 544. 


Checks are within the rule. 
Woollacott, 5 Cal. A. 722, 
City Nat. Bank of Com- 
(Dexi (Cive 2) 


[a] 
Newsom v. 
91 P 347; 
merce v. Farrington, 
243 SW 544, 

66. U. S.—Thomas v. Clark, 23 F. 
Cas. No. 13,894, 2 McLean 194. 

Ala.—Hooper v. Strahan, 71 Ala. 75; 
Drake v. Flewellen, 33 Ala. 106; 
Moore v. Leseur, 18 Ala, 606. 

Cal.—San Luis Obispo County Bank 
v. Greenberg; 127 Cal. 26, 59 P 2139. 

Colo.—Parkison v. Boddiker, 10 
Colo. 503, 15 P 806; Watson v. Le- 
men, 9 Colo. 200, 11 P 88. 

Ida.—Craven vy. Bos, 38 Ida. 722, 

231 


2205p eG. 

Ill.—De Clerque v. Campbell, 

Ill. 442, 83 NE 224; Bailey v. Valley 
Nat. Bank, 127 Ill. 332, 19 NE 695; 
Dwight v. Newell, 15 Ill. Linn 
Ven Buckingham, 3.27 orl), 

Thompson, 192 Ill. i i 
Globe Nat. Bank, 64 Ill. A. 366; Soaps 
v. Hichberg, 42 He AL 375. 

Ind.—W. A. Flint Co. v. John V. 
Farwell Co., 192 Ind. 439, 134 NE 
664, 136 NE 839; Belton v. Smith, 45 
Ind. 291; Isgrig v. Franklin~ Nat. 
Bank, 53 Ind. A. 217, 101 NE 398. 

Iowa.—Henry v. vans, 58 Iowa 
560, 9 NW 216, Y 49 NW 601; Douglass 
Vv. Matheny, 35. Iowa 112. 

Kan.—Mays v. Foster, 26 Kan. 518. 

Ky.—Harrison v. Rees, 41 SW 431, 
19 KyL 658. 

Mich.—Pegg v. Bidleman, 5 Mich. 

Miss.—Wanita Woolen Mills v. Rol- 
lins, 75 Miss. 253, 22 S 819. 

Mo. —wWilliams v. Kessler, (A.) 295 
SW 482; Locatelli v. Flesher, (A.) 
276 SW 415; Avery Co. v. Powell, 174 
Mo. A. 628, 161° SW 335; Jefferson 
City First Nat. Bank v. ‘Agel, 154 Mo. 
A. 228, 134 SW 110; Love v. Central 
Lacins; Co, 92 Mor Al 192. 

Okl.—Thomas v. Bank of Commerce, 
133 \OKl. 46). 271 BP 233-) Jackson owe 
Levy, 75 Okl. 256, 183 Pp BXUESS cle 28 
Case Threshing Mach. ‘Conv. Rennie, 
71 OKI. 309, 177 P 548. 

Porto Rico. —Banco Commercial v. 
Rodriguez, 20 Porto Rico 267; Méndez 
v. Nussa, 13 Porto Rico 366; Ex- 
posito v. Robert, 11 Porto Rico 14. 

Tex. —Armstrong v. Lipscomb, 11 
Tex. 649; Dial v. Taylor, 8 Tex. 267: 
Das v. Crawford, (Civ. A.) 53 SW 

Wis.—Low vy. Merrill, 1 Pinn. 340. 

{a] Claim on note filed in probate 
court is within the rule. De Clerque 
v. Campbell, 231 Ill. 442, 83 NE 224; 
In re Thompson, 19:25 BY, AL 4s, 

Necessity for vevification of pleas 
denying execution of note see Bills 
and Notes § 1233. 


67. Dexter v. Ohlander, 89 Ala. 262, 
TE SeLa5. 
[a] For example, an instrument 


reciting receipt of a relinquishment 
to a lease “for consideration of $150 
to be paid him in ten days.” Dex- 
ter v. Ohlander, 89 Ala. 262, 7S 115. 
68. Cal.—McKenzie v. Ray, 168 
Cals) GS 143 SP emrOds. 
Ky.—Robertson v. Robertson, 174 
Ky. 836, 192 SW 878. 
Tenn. -_Jones v. Walker, 5 Yerg. 427. 
Tex.—Sawyer v. Dulany, 30 Tex. 


479; May v. Pollard, 28 Tex. 677: 
Kelly v. Kelly, 12 Tex. 452; State 
Nat. Bank vy. Stewart, 39 Tex. Civ. 


A. 620, 88 SW 295; Hendricks v. Cam- 
eron, 3 Tex. A. Civ. Cas. § 351. 

W. Va.—Maxwell v. Burbridge, 44 
W. Va. 248, 28 SE 702. 

[a] Check or draft in the nature 
of a receipt is within the rule. State 
Nat. Bank y. Stewart, 39 Tex. Civ. A. 
620, 88 SW 295, 
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leases,®® settlement contracts,’° subscription pa- 
pers,‘? tax sale certificates and tax deeds,*? and 
written instruments.‘ It 
apply to a decree of a court,’+ accounts for mer- 
chandise,‘® or other running accounts,’® 
probated will,?7 entries on the stock books of a 
corporation,’® nor to an assignment of an instru- 
ment by its express terms nontransferable.’? 
some jurisdictions, the only kind of contracts to 
which it applies are unconditional contracts in writ- 


certain other 


ing.®° 


[§ 837] (2) Denial of Ownership of Instrument 
In some jurisdictions a plea denying the 
ownership of the instrument sued on must be verified 
by affidavit, or the allegations of ownership in the 
complaint will be admitted,** but in others an unveri- 
fied denial is sufficient to put the ownership of the 
paper in issue unless the execution of a written in- 
dorsement of the same is alleged in the petition.*? 
[§ 838] (8) General Issue or Denial. Although it © 

has been held that a replication of non est factum 


Sued On. 


69. Cal.—Garcia v. California 
Truck: Co... 183 Cal.'.767, .192 P7108; 
Clark v. Child, 66 Cal. 87, 4 P 1058; 
Peterson v. Taylar, 4 Cal. Unrep. Cas. 
335, 34 P 724; Baird.v. Pacific Elec- 
tric R. 3 Cos 789: -Cal. A. 60'2j;51.79.-P +449. 

Ind.—Hill v. Jones, 14 Ind. 389; 
Buchanan v. Port, 5 Ind. 264. But see 
Clark v. Faulkner, 1 Blackf. 218 (hold- 
ing that denial of execution of re- 
lease in protestando presented no 
question for consideration of the court 
and jury, and did not fall within the 
act). 

Kan.—Chicago, ete., R. Co. v. Im- 
hoff, 3 Kan. A. 765, 45 P 627. 

Mo.—Hahs v. Cape Girardeau, etc., 
R. Co.,. 147 Mo, A. 262, 126 SW 524; 
Whitwell v. Aurora, 139 Mo. A. 597, 
123 SW 1045. 

Okl1,—St. Louis, etc., R. Co. v..Bru- 
ner, 52 Okl. 349, 152 P 1103. 

Va.—Stewart v. Conrad, 100 Va. 
128, 40 SE 624. 

70. Chicago, ete., R. Co. v. Im- 
hoff, 3 Kan. A. 765, 45 P 627; Mooney- 
ham v. Cornick, (Tex. Civ. A.) 294 SW 
894. , 

71. New York, etc., R. Co. v. Hunt, 
39 Conn. 75; Richelieu Hotel Co. v. 
International Military Encampment 
Co., 140 Ill. 248, 29 NE 1044, 33 AmSR 
234; Willard v. Methodist Episcopal 
Church, 66 111. 55; Johnston v. Ewing 
Female Univ., 35 Ill. 518; Griswold 
y. Peoria Univ., 26 Ill. 41,79 AmD 
361; Denny v. Northwestern Christian 
Univ., 16 Ind. 220; Unthank v. Henry 
County Turnp. Co., 6 Ind. 125. 

72. Curtis v. Schmehr, 69 Kan. 124, 
76 P 434; Walker v. Fleming, 37 Kan. 
WiLL EVAS POAT, 

- 73. See cases infra this note. 

[a] Mllustrations.—(1) Agreement 
to make no charge for services. 
Knight v. Whitmore, ‘125 Cal. 198, 57 
P 891. (2) “Exhibit,” the character 
of which was not disclosed in the 
case, but which was the foundation 
of plaintiff's action. Brown Mfg. Co. 
v. Gilpin, 120 Mo. A. 130, 96 SW 669. 
(3) Instrument signed by defendant 
deciaring note had never been paid 
and recognizing it as a lien on de- 
fendant’s property. Bond v. Nation- 
al ,Exchy Bank,, (Tex. Civ. .A:) 53)SW 


71. (4) Municipal road work war- 
rants. Illinois Nat. Bank v. Bois 
DiArc (i243) Lila tA oS t. (5) Paper 


executed to induce plaintiff to buy 
defendant’s notes, which paper recit- 
ed that defendant had no offsets, nor 


will have on such notes. Wells v. 
Lewis, 4 Mete. (Ky.) 269. (6) Ren- 
dition of property for taxes. North 


American Dredging Co. v. State, (Tex. 


“Civ. A.) 201 SW 1065. 


nse 


Castle’ ‘v." Hickman} “5 ' Cali 
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does not 


an un- 


In ment sued on.®® 


[$§ 836-840 


need not be verified,®* pleas of non est factum, or 
amounting thereto,** are commonly required to be, or 
they will be of no force and effect ;** but in some ju- 
risdictions a plea of non est factum is considered a 
good plea, although not verified, and under it defend- 
ant may avail himself of any legal defense except 
denying or disproving the execution of the instru- 


So in some jurisdictions nil debet 


must be sworn to,®* but in others nil debet may be 
pleaded either with or without oath;88 if the plea be 


sworn to, the execution of the instrument declared on 


Unrep Cas. 159, 41 P 1036. 


Oe). Gandia. Viv ALONSO caw FOr 
Rico 398, 401 [quot Cyc]; Birchfield 
Grocery Co. v. Swaney, 154 Tenn. 235, 


290 SW 24; 
(Tenn.) 144; 
Cas. 187. 

76. Tallapoosa County Bank v. 
Salmon, 12 Ala. A. 589, 68 S 542. See 
a Accounts and Accounting §§ 159, 
moe 

Verified account see Accounts and 
Accounting §§ 194-204. 

[a] Suit to recover general bank 
deposit is not a suit on an instru- 
ment in writing, within the statute 
relating to verified pleas. Tallapoosa 
County Bank v. Salmon, 12 Ala. A. 
589. 68 S 542. 

77. In re Christensen, 135 Cal. 674, 
UNtehia! e on ball4s 

78. Pine v. Western Nat. Bank, 63 
Kan. 462, 65 P 690; Gandia v. Alonso, 
22 Porto Rico 398, 401 [quot Cyc]. 

79. Sperry, etc., Co. v. Siegel, 225 
Tl], A. 540 [aff 309 Til. 193, 140 NE 
864]. 


80. Wade v. Watson, 129 Ga. 614, 
59 SE 294; Retailers’ Serv. Bureau 
v. Newman, ete., Co., (Ga. A.) 149 SEH 
89; Patterson v. Alapaha Bank, 23 
Ga. AU622., 99) SH l41eS) 'Rrippe iv. 
Sheppard, 21 Ga. A. 279, 94 SE 328; 
O’Kelley v. Welch, 18 Ga. A. 157, 89 
SE 76; Turner v. Maysville Bank, 13 
Ga. A. 547, 79 SE 180; Monk v. Na- 
tional Bank, 12 Ga. A. 253, 76 SE 278. 

81. Howle v. Edwards, 113 Ala. 
187, 20 S. 956; Scottish Union, etc., 
Ins: Co. v; Dangaix, 108) ‘Ala: 388, 15 
S:°956; Boit v. Maybin, 52 Ala. 252. 

82. Southern Kansas Farm Loan, 
etc., Co. v. Barnes, 63 Kan. 548, 66 P 
638; Pattie v. Wilson, 25 Kan. 326; 
Washington v. Hobart, 17 Kan. 275; 
Marne v. Case, 4 Kan. A. 691, 46 P 
4. 

83. Parks v. Greening, Minor 
(Ala.) 178 (decided under statute re- 
quiring pleas of non est factum to be 
verified, the court holding that in 
view of the fact that the same section 
authorizes defendant to plead as 
many several matters as he judges 
necessary, it was intended to apply 
only to defendant). 

84. See supra §§ 317 et seq, 329 


et seq. 

85.. Ala.—Garnett v. Roper, 10 
Ala. 842; Parks v. Greening, Minor 
178; Tindal v. Bright, Minor 103; 
Martin v. Dortch,.1 Stew. 479. 

Ark.—McFarland v. State Bank, 4 
Ark. 44, 37 AmD 761. 

Colo.—Heaton v. Myers, 4 Colo. 59; 
Anderson v. Sloan, 1 Colo. 484. 

Ga.—Fowler v. Gate City Nat. 
Bank, 88 Ga. 29, 18 SE 831; Wier v. 


Ross v. Yeatman, 2 Swan 
Peres vy. Ensel, 1 Tenn. 


must be proved, otherwise not.®® 

[§ 839] (4) Want or Failure of Consideration. 
In some jurisdictions pleas of want or failure of con- 
sideration of an instrument sued on must be sup- 
ported by affidavit,°° but in others a party is not pre- 
cluded from establishing this defense under an un- 
verified pleading. 

[§ 840] (5) Alteration. 
ing that a written instrument, the foundation of the 
suit, must be received in evidence unless its execution 


Under a statute provid- 


Armour Fertilizer Works, 34 Ga. A. 
461, 129 SE 915. 

Ind.—Parker v. State, 8 Blackf. 
292; Ferrand v. Walker, 5 Blackf. 424; 
Barber v. Summers, 5 Blackf. 339. 

Ky.—Taylor v. Scott, 218 Ky. 302, 
291 SW 393; Kentucky Female Or- 
phan School v. Fleming, 10 Bush 234. 

Md.—Union Bank vy. Ridgely, 1 
Harr. & G. 324. 


S61 ee v. Stilwell, 13 Pa. 
Tex.—Drew v. Harrison, 12 Tex. 
279; Thomason v. Berry, (Commn. 


A.) 276 SW 185 [rev (Civ. A.) 261 
SW 154]; Persons v. Frost, 25 Tex. 
Suppl. 129; Hurt v. Wallace (Civ. A.) 
49 SW 675; Bowles v. Boydstun, 
(Civ. A.) 41 SW 368; Elwell v. Ta- 
tum, 6 Tex. Civ. A. 397, 24 SW 71, 25 
SW 434. 
/W. Va.—National Valley Bank v. 
Houston, 66 W. Va. 336, 66 SE 465. 
86. Longley v. Norvall, 2 Ill. 389; 
Snowden v. McDaniel, 7 Mo. 313. See 
also supra § 827. 


87. Sevier v. Wilson, 8 Ark. 496. 

88. Scribner v. Bullitt, 1 Blackf. 
(Ind.) 112; Bates v. Hunt, 1 Blackf. 
(indy): 67. 

89. See cases supra note 88. 

90. Ark.—Williams v. Miller, 21 
Ark. 469; Alexander v. Foster, 16 
Ark. 660; Williams v. Williams, 13 


ria 421;. Langdon v. Keesee, 10 Ark. 

Colo.—Parkison v. Boddiker, 10 
Colo. 503, 15 P 806. 

Ky.—Patrick v. Conrad, 2 A. K. 
Marsh. 43. 

Tex.—Pickett v. Abney, 84 Tex. 
645, 19 SW 859; Roane v. Ross, 84 
Tex. 46, 19 SW 339; Barnard v. Blum, 
69 Tex. 608, 7 SW 98; Vineyard v. 
Smith, 34 Tex. 454; Pierce v. Wright, 
383 Tex. 631; Wimbish v. Holt, 26 
Tex. 673; Phillips v. Patillo, 18 Tex. 
518; Browne v. McGuire,. (Civ. A.) 
181 SW 479; A. S. Cameron Steam 
Pump Works v. Lubbock Light, etc., 
Co., (Civ. A.) 147 SW 717; Ginners’ 
Mut. Underwriters v. Wiley, (Civ. 
A.) 147 SW 629; Boyd v. Boyce, (Civ. 
A.) 63 SW 01%203 > Gulf, rete; oR. Con: 
Wright, 1 Tex. Civ. A. 402,, 21 SW 
80; McCormick Harvesting Mach. Co. 
v. Slover, (A.) 16 SW 105; Ascue 
i RI 2 * Dex AVGCly. Cage Ss 
W. Va.—National Valley Bank v. 
Houston, 66 W. Va. 336, 66 SE 465. 

91.) Cordano. v.. Wright, 159° Cal. 
610, 115 P 227, AnnCasi912C 1044; 
Brooks v. Johnson, 122 Cal. 569, 55 P 
423; Fenn vy. Reber, 153 Mo. A. 219, 
132 SW 627; McIntosh v. Lynch, 93 
Okl, 174, 220 P 367; Riera v. Salas, 
29 Porto Rico 788. 


—_—_—_—_——..ee oo ll  LLLLLLLLLLL— LLL LLL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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( 


is denied by a sworn plea, a plea in an action on such 
an instrument setting up the defense of a material 
alteration must be verified,®? and the same rule ap- 
plies where the statute provides that no person may 
deny the execution of a written instrument unless he 
So where evidence 
under the general denial is restricted to that which 
tends to negative what the opposite party 1s bound 
to prove,®* in the absence of verification, evidence of 
Under a statute pro- 
viding that, in the absence of a denial under oath, the 
genuineness of the signature to the instrument. shall 
be deemed admitted, alteration may be shown under 
an unverified plea,®* as also it may where the statute 
simply requires verification of an answer denying 
execution of the instrument upon which the action is 


files a verified denial thereof.®? 


alteration is inadmissible.?® 


founded.®? 
[§ 841] (6) Forgery.°®® 


{a] In Florida the statute is 
deemed to cover want, not failure, of 
consideration. Hagler v. Mercer, 6 
Fla. 342. 

92. Smith v. Hiles-Carper Co., 107 
Adal) 272). 18 Se37s ‘Collins v. Make=- 
peace, 13 Ind. 448. 

93. Dewey v. Warriner, 71 Ill. 198, 
22 AmR 91. 


94. See infra § 1154. 

95.. Moorman v. Barton, 16 Ind. 
206. 

96. Lake v. Cruikshank, 31 Iowa 
Bi) 

97. Kansas Mut. L. Ins. Co. v. 


Coalson, 22 Tex. Civ. A. 64, 54 SW 
388; Ruiz v. Campbell, 6 Tex. Civ. A. 
714, 26 SW 295; Heath v. State, 14 
Tex; Al (213: 

98. Affidavit of forgery as affect- 
ing burden of proving execution of 
deed see Deeds § 487. 

99. Woollen v. Whitacre, 73 Ind. 
198; Hahs v. Cape Girardeau, etc., R. 
Co., 147 Mo. A. 262, 126 SW 524: State 
Nat. Bank v. Stewart, 39 Tex. Civ. 
620, 88 SW 295; Hendricks v. Gnd 


eron, 2 Tex. A. Civ. Cas. §es51e 2See 
Corbly v. Corbly, > 206 Tl). Ax'52 7. 

1. See infra § 834. 

2. McClintick v. Johnston, 15°F. 


Cas. No. 8,700, 1 McLean 414; Hill v. 
Jones, 14 Ind. 389: McNeer v. Dip- 
boy, 14 Ind. 18; Collins v. Makepeace, 
13 Ind. 448; Magee v. Sanderson, 10 
Ind. 261; Buchanan v. Port, 5 ind. 
264; Snowden v. McDaniel, 7 ‘Mo. 313. 
3. (Cal.+Cordano. vi Wright) 159 
610, 115 RP 227, AnnCas1912C 
1044; Carpenter Vv. Shinners, 108 Cal. 
359, 41 P 473; Newsom v. Woollacott, 
5 Cal. A. 822.91 PB 34: 

Ida.—Petténgill Vv. 30 
Ida. 241, 164 P 358. 

Ill.—Gould v. Magnolia Metal Co., 
207 Ill. 172, 69 NE 896. 

Ind.—Hill v. Jones, 14 Ind. 389; 
Magee v. Sanderson, 10 Ind. 261; 
Buchanan vy. Port, 5 Ind. 264; Jen- 
nings v. South Whitley Hoop Co., 50 
Ind. A. 241, 98 NE 194. 


Blackman, 


Md.—Fifer v. Clearfield, etc., Coal, 
etc., Co., 103 Md. 1, 62 A 1122. 

Mo.—Snowden v. McDaniel, 7 Mo. 
313 

Okl. —Henryetta Spelter Co. 


Guernsey, 82 Okl. 71, 198 P 495; Hils. 


meyer v. Blake, 34 Okl. 477, 125 P 
1129. 
4 U. S—McClintick v. Johnston, 


15 F. Cas. No. 8,700, 1 McLean 414. 


Ala.—Prestwood ‘v. Carlton, 162 
Ala. 327, 50 S 254. 
Cal.—Crandall vy. Schnouser, 279 P 


778; Newsom v. Woollacott, 5 Cal. 

A. T2Z2N9V P34. 
Ida.—Cox v. 

Come LM dan3'76: 
Ill.— Longley v. Norvall, 2 Ill. 389; 

Yost v. Eckart, 209 Ill. A. 30. 
Ind.—Hill v. "Jones, 14 Ind. 389. 
Iowa.—Sawin v. Union Bldg., etc., 

‘ 


Northwestern Stage 


Statutes of some states 
have been construed to make evidence that a written 
instrument is. a forgery inadmissible under a unveri- 


‘answer or replication. 


PLEADING 


ment;* 


avail himself are open to him.* 
avoidanee, such as fraud in procuring the execution,” 
mistake,® undue influence,‘ 
payment,® estoppel,!° invalidity or illegality,’* want 
or failure of consideration,!? alteration of the in- 
strument,1* and other like defenses,4* may be pre- 
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fied answer in denial.°°® 

[§ 842] (7) Effect of Failure To Verify. Not- 
withstanding the general rule heretofore stated,’ that 
a denial under oath is necessary to put in issue the 
execution of a written instrument, the validity of 
pleadings relating to such instrument is not affected 
in other respects by the want of a verification.” 
ure to verify merely relieves the other party from the 
necessity of proving the execution of the instru- 
all other legal defenses of which a party can 


Fail- 


Thus defenses in 


mental incompetency,*® 


sented under an unverified pleading, unless statutes 


Assoc., 95 Iowa 477, 64 NW 401. 

nett, 75 Kan. 7438, 90 P 246. 
Ky.—Burton vy. Emerine, 1° Litt. 
Md.—F¥ifer v. Clearfield, etc., Coal, 

ores y COmmtOS VEG. Ls S62AL A272, 

91 Mo. 414, 4 SW 123; Snowden v. 

McDaniel, 7 Mo. 313. 


Kan.—St. Louis Jewelry Co. v. Ben- 
409. 

Mo.—Hart v. Harrison Wire Co., 

Okl.—McIntosh v. Lynch, 93 Okl. 


174, 220 P 367; WHenryetta Spelter 
Co. v., Guernsey, 82.-Okl. 71,. 198 P 
495; Hilsmeyer v. Blake, 34 Okl. 477, 


125-P 1129: 
Porto Rico.—Riera v. Salas, 29 Por- 
to Rico 788. 
Tenn.—Langston v. Layne, 8 Tenn. 
Civ. A.* 258, 
70 Tex. 


406, 7 SW 820. 
1 Pinn. 340. 


Que. _—Peloquin Nie Genser, 14 Que. 
Super. 538. 

5. Ala.—Prestwood v. Carlton, 162 
Ala. 327, 50 S 254. 

Cal.—Garcia v. California Truck 
Co.,. 183 Cal. 767, 192 P 708; Moore 
v. Copp, 119 Cal. 429, 51 P 630; Fur- 
long v. White, 51 Cal. A. 265, 196" 2 
903; Baird v. Pacific Electric R. Co., 
39 Cal. A. SUZ TO Pid oy: California 
Packers Co. v. Merritt Fruit Co.'6 
Cal. A. 507, 92 P 509. 

Ida.—Cox v. Northwestern Stage 
Co., 1 Ida. 376. 

Ill—Great Western Tel. Co. v. 
Loewenthal, 154 Ill. 261, 40 NE 318. 
But see Aultman v. Henderson, 32 
Ill. A. 331 (holding evidence to show 
that instrument was wholly void be- 
cause a substantial feature of it was 
fraudulently omitted by plaintiff’s 
agent inadmissible under unverified 
plea). 

Ind.—Louisville, etc., R. Co. v. Fay- 
lor, 126 Ind. 126, 25 NE 869. 


Kan.—St. Louis Jewelry Co. 
Bennett, 75 Kan. 748, 90 P 246; Mis- 
sourt Pac: RR, 'Covive McGrath, 3 Kan. 


A. 220, 44 P 39. 

Tenn.—Langston v. Layne, 8 Tenn. 
Civ. A. 258. 

Tex.—Dewees v. Bluntzer, 70 Tex. 
406, 7 SW 820; Conant Auto. Co. v. 
Manriquez, (Civ. A.) 297 SW 623 [aff 
(Commn. A.) 5 SW (2d) 502]; Taber 
v. Byler, (Civ. A.) 162 SW 490; Tex- 
as Cent. R. Co. v. West, (Civ. A.) 
88 SW 426. 

Wis.—Nielson v. 53 
Wis. 638, 11 NW 44. 

Que.—Peloquin v. Genser, 14 Que. 
Super. 538. 

[a] In Missouri (1) prior to 1868 
the rule of the text prevailed, under 
a statute providing that the instru- 
ment on which suit was brought shall 
be received in evidence unless the 
party charged to have executed the 
same deny the execution by verified 
Carpenter v. 


Schuckman, 


expressly provide otherwise.!® 
cluded, by failure to verify his pleadings, from deny- 
ing the effect of a written instrument as asserted by 


A party is not pre- 


Lathrop, 51 Mo. 483; Klein v. Keyes, 
17 Mo. 326. (2) Under the statute 
of 1868 and subsequent reénactments 
providing that, when a suit is found- 
ed on a written instrument “the exe- 
cution of such instrument shall be 
adjudged confessed, unless,” etce., it 
has been held that evidence of fraud 
pertaining to the execution of the 
instrument is inadmissible under un- 
verified pleadings. Avery Co. v. Pow- 
ell, 174 Mo. A. 628, 161 SW 335; Beck, 
etc., Lithographing Co. v. Obert, 54 
Mo. A. 240; George T. Smith Mid- 
dlings Purifier Co. v. Rembaugh, 21 
Mo. A. 390; Rothschild v. Frensdorf, 
21 Mo. A. 318. (3) In a later case, 
however, it has been said that the 
statute was not intended to require 
verification of a denial or reply in a 
case where the execution was admit- 
ted in order that the defense of fraud, 
especially as to inducement, may be 
interposed. Childeris v. Northern 
Pac. R. Co, CA‘) 218 SW:-441.1) See 
to same effect Meeker v. Chicago, etc., 
R. Co., (A.) 255 SW 340; Fenn v. 
153 Mo. A. 219, 132 SW 627. 

6. Cordano v. Wright, 159 Cal. 610, 
115 P 227, AnnCas1912C 1044; Moore 
v. Copp, 119 Cal..429, 51.P 630; Baird 
v. Pacific Electric R. Co., 39 ‘Cal. A. 
Haas iO: AP a9 » California Packers 
Co. v. Merritt Fruit Co.5-6: Cal. Al s507, 
92¥P 55095 

7. _Cordano v. Wright, 159 Cal. 610, 
115 P 227, AnnCas1912C 1044; Moore 
v. Copp, 119 Cal. 429,:51°P 630; Fur- 
long. v. White, 51 Cal. A. 265, 196 P 
903; Baird v. Pacific Electric R. Co., 
39 Cal. A. 512, 179 P 449. 

8. Moore v. Copp, 119 Cal. 429, 51 
P 630; Baird v. Pacific Electric R. 
Co., 39 Cal. A. 512, 179 P 449; Louis- 
ville, ete.,, Rx Co. - Vv. Faylor, 126 Ina. 
126, 25 NE 869. 

9. Baird v. Pacific Electric R. Co., 
39 ‘Caly A. 512, 9179 P°449r= Nutt wv 
Humphrey, 32 Kan. 100, 3 ’P 787. 

10. Baird v. Pacific Hlectric R. 
Co., 39 Cal. A. 512, 179 P 449; Mu- 
tual Reserve L. Ins. Corive Jay, (Tex. 
Civ. A.) 101 SW 545. 


11. Cal.—Krug v. Warden, 57 Cal. 
A. 563, 207 P 696; Bublitz v. Reeves, 
40 Cal. A. Wily 180 P 28. 


Ida.—Pettengill vi 30 
Ida. 241, 164 P 358. 

Kan Bushey v. Coffman, 103: Kan. 
209, 173 P 841; Curtis v. Schmehr, 
69 Kan, 124, 76 P 434; Alexander v. 
Barker, 64 Kan. 396, 67 P 829. 
soe Barton Vv. Emerine, L Litt. 

Tex.—Dickerson v. MeConnon, (Civ. 
A.) 248 SW 1084. 


Blackman, 


12. See supra § 839. 
- 13. See supra § 840. 

14. Baird v. Pacific Blectric R. 
Coy -39) Cals AP sb12) 7Oe P* 449. 


15. National Valley Bank v. Hous- 
ton, 66 W. Va. 336, 66 SE 465. 
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the adverse party,!® or that he is liable on it.17 He 
may, in some jurisdictions, show that he signed an 
instrument in a capacity which did not make it his 
personal obligation,!*® but not in others.1® The issue 
whether a written contract or a prior oral one con- 
trols may be raised by an unverified plea.?° 

What is deemed admitted. Although an unverified 
denial may, by reason of being a failure properly to 
deny the fact,?! admit the due execution of a written 
instrument,?2 it does not admit allegations of any 
facts extraneous to the written instrument itself.?* 
Failure thus to deny execution of an administra- 
tor’s deed does not admit the validity of the proceed- 
ines on which it is based,?* nor is an erroneous state- 
ment on an instrument admitted by failure to deny 
its execution.2® An admission by unverified denial 
of the due execution of a conveyanee, a copy of which 
is attached to the pleading, amounts to an admission 
that it was acknowledged as required,?® even though 
the certificate attached to the deed appears to be de- 
fective.?7 

[§ 843] i. Actions by or against Executors and 
Administrators. Executors and administrators are 
sometimes exempted from the necessity: of swear- 
ing to defenses in actions brought against them in 
their representative capacity.”® This rule is inap- 
plicable where the transaction involved is between 
plaintiff and the executor or administrator person- 
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[§§ 842-846 | 


allivas® 

[§ 844] j. Exhibits. An exhibit attached to a 
pleading needs no separate verification when the 
pleading itself is sworn to.*° 

[§ 845] k. Amended Pleadings. If a pleading re- 
quires a verification, any material amendment of it 
must also. be verified.2! But trivial amendments may 
be allowed without requiring them to be sworn to.*? 
In some jurisdictions it is provided by statute that 
an amendment must be verified only when it adds a 
new cause of action or defense.** The court may in 
its discretion allow an amended pleading to be veri- 
fied, although the original was not,?+ and when so 
provided by statute may permit an amendment with- 
out verification to previous pleadings which have 
been verified.®® 

[§ 846] 1. Exceptions to Rules Requiring Verifi- 
cation.2® Statutes in many jurisdictions exempt cer- 
tain pleadings from being verified, as, for example, 
pleadings on the part of the state,** pleadings relat- 
ing to instruments purporting to have been executed 
by a person since deceased,*® answers by guardians 
defending for infants or persons of unsound mind,?* 
and answers in penal actions.*® Also, exceptions 
have been made in the case of pleadings by which 
the party might by his admission subject himself to 
a criminal prosecution,*! and pleadings containing 
matters concerning which he would be privileged 


16. U. S.—Gold Hunter Min., etc.,| Guernsey, 82 Okl. 71, 198 P 495; W. Va.—Jennings v. McDougle, 83 
Co. v. Bowden, 252 Fed. 388, 164 CCA] Hastings v. Hugo Nat. Bank, 81 Okl.} W. Va. 186, 98 SE 162. 
312; Actna Indem. Co. v. J. R. Crowe|189, 197 P 457. 32. Buell v. Beckwith, 59 Cal. 480; 
Coal, etc., Co., 154 Fed. 545, 83 CCA [a] In Iowa, under a statute pro-| Livingston v. Marshall, 82 Ga. 281, 


431. viding that by failure to deny it un- 
“signature 
deemed genuine and admitted,” 
an unverified denial admits the gen- 
uineness of the signature to a writ- 
Hoppes_ v. 


Cal.—Cordano v. Wright, 159 Cal.|der oath the 
610) M5 P8227) AnnCasi912€ /1044; 
Dyer Law, etc., "Co. v. Abbott, 52 Cal. 
A. 545, 199 P 340; California Pack- 


ers Co. v. Merritt. Fruit Co., 6 Cal.| ten instrument. 


11 SE 542; Camp v. People’s Bank, 
11 Ga. A. 724, 76 SE 80; McCabe v. 
Porter, 73 Ill. 244; Whipple v. Whip- 
ple, 145 Ill. A. 228; Matthews v: 
Roundtree, 20 Mo. 282. 

[a] Thus, where an amendment to 


shall be 
(1) 


Des 


ARN DON Lo Zeeks O09. 

Ind.—Jennings v. South Whitley 
Hoop Co., 50 Ind. A. 241, 98 NE 194. 

Iowa.—Sawin v. Union Bldg., etc., 
Assoec:, 95 Iowa 477, 64 NW 401. 

Kan.—People’s Nat. Bank v. Ed- 
munds, 119° Kan.°212, 237 P 911; Me- 
Knight v. Strasburger Bldg. Co., 96 
Kan. 118, 150 P 542. 

Tex.—Thomason y. Berry, (Commn. 
A.) 276 SW 185 [rev (Civ. A.) 261 
SW 154]. 

{a] Intent of the parties.—A par- 
ty is not precluded by his failure to 
deny, under oath, the execution of 
an instrument from introducing evi- 
dence of the consideration for the 
instrument to show the real inten- 
tion of the parties. Jennings v. 
South Whitley Hoop Co., 50 Ind. A. 
241, 98 NE 194. 

17. Montgomery First Nat. Bank 
v. Nelson, 106 Ala. 535, 18 S 154; Had- 
ward Thompson Co. v. Hunt, 218 I11. 
A. 616; HMloresville Qi], ete., Coy iv; 
Texas Refining Co., 55 Tex. Civ. A. 
78, 118 SW 194. 


18. Frankland v. Johnson, 147 Ill. 
520, 35 NE 480, 37 AmSR 234; Krip- 
ner v. Rad Lincoln C. S. P..S., 54 Ill. 


A.,675. See Reed v: Fleming, 209 Il). 
390, 70 NE 667 [rev 102 Ill. A. 668] 
(where instrument shows on its face 
that defendant executed it in his ca- 
pacity as officer of a corporation, bur- 
den is on plaintiff to show defendant 
personally bound). 

19.. Drake vy. Flewellen, 33 Ala. 
106; McWhorter v. Lewis, 4 Ala. 198; 
Lazarus v. Shearer, 2 Ala. 718. 

20. Gulf, etc., R. Co. v. Jackson, 
(Civ. 3A.) 86 Sw 47 [rev on other 
grounds 99 Tex. 343, 89 SW 968]. 

21. Admission by failure to deny 
see supra § 341 et seq. 

Unverified denial considered as no 
denial see supra § 825, and infra § 
1165. 

22. 

23. 


See supra § 834. 


Henryetta Spelter Co. v. 


Moines City R. Co., 147 Iowa. 580, 126 
NW 783; Thompson v. Leuth, 94 
Iowa 455, 62 NW 842; Hall v. Adtna 
Mfg. Co., 30 Iowa 215. (2) But noth- 
ing more than the genuineness of the 
signature is admitted. Hoppes v. Des 
Moines City R. Co., supra. C3 )2rt 
is necessary, under such statute, to 
prove delivery. Hoppes v. Des 
Moines City R. Co., supra. 

24. O’Keefe v. Behrens, 73 Kan. 


469 8b) Cee 5 5a Sa URAINS e354, 9) 
AnnCas 867. 

Defense of invalidity or illegality 
see supra text and note 11. 

25. )Local Bldg.,:- etc., -Assoc. Vv: 
Long-Bell Lumber Co., 104 Okl. 21, 
229) PV 1l0d8e 

26. Cordano v. Wright, 159 Cal. 


610, 115 P 227, AnnCas1912C 1044. 
27. Cordano v. Wright, supra. 
28. Edwards v. Ewing, 4 Yeates 

(Pa.) 235. 

In actions on written instrument 
made by decedent see supra § 842 text 

and note 24. 


Poke Hutzell v. Ruane, 23 Pa. Dist. 
30. Ely v. Frisbie, 17 Cal. 250. 
31. Ark.—McGuire v. Cook, 13 

aie 448, 


C.—Kennedy v. Barker, 11 D. 
GC. t40, 

Ga.—Camp v. People’s Bank, 11 Ga. 
A. 724, 76 SE 80; Kirby Planing-Mill 
Co. wv. Hughes, 11 Ga. A. 645, 75 SE 
1059. 

Ill.—MecCabe v. Porter, 73 Ill. 244. 

Ky.—Ball v. Sandlin, 176 Ky. 537, 


-195 SW 1089. 


N. C.—Rankin v. Allison, 64 N. C. 


673; Foy v. Foy,-35. Ni Cc. 90. 
Oh.—State v. Wolfe, 11 Oh. Cir 
Ct) 9i eoeOhna Cir: Dec. 118 
Pa. i b alsh, 


L Bam Dist 12a 
20 WklyNC 333. 

Tex.—Johnson v. Mooney, (Civ. A.) 
241 SW 308; Bland v. State, (Civ. 
A.) 36 SW 914. 


Ickenger v. R. Co., 


an original plea simply amplified its 
allegations, so as to correct its de- 
ficiencies on the subject of usury, 
verification was not necessary. Camp 
v. People’s Bank, 11 Ga. A. 724, 76 
SE 80. 

33. See statutory provisions. 

[a] Rule applied.—Halliburton v. 
Nance, 40 Ark. 161; Conant v. Jones, 
120 Ga. 568, 48 SE 234; Keller v. 
Harrison, 139 Iowa 383, 116 NW 327; 
Thompson v. Brown, 106 Iowa 367, 
76 NW 819; Boos v. Dulin, 103 Iowa 
331,72 NW 533; Atlantic Motor 
Truck Co. v. Kachel, 30 Pa. Dist. 364. 

34  Ruffatti v. Societé Anonyme 
des Mines de Lexington, 10 Utah 386, 
Rye de inl: 

35. Tegeler v. Shipman, 
194, 11 AmR 118. 

36. As applied to corporations see 
Corporations § 2975 

In actions for defamation see Li- 
bel and Slander § 32 

In proceeding's to nee liquor tax 
pte ecg see Intoxicating Liquors § 

37. See statutory provisions. 

38. See statutory provisions; and 
Wiesner vy. Kosiedowski, 182 Wis. 521, 
193 NW 3:74, 197 NW 208 (in such 
case, even in the absence of verifica- 
tion, proof of signature must be made 
as at common law). 

39. See statutory provisions; 
Kaufman v. Boismier, 25 Okl. 
105 P 326 (applying the rule). 

40. See statutory provisions. 

[a] Rule applied in action against: 
(1) Trustee. Gadsen v. Woodward, 
103 N. DY. 242, 8 NE 653: 
poration. Union Glass Co., 
New Castle First Nat. Bank, 10 Pa. 
Corey 65. 

41. See statutory provisions. 

[a] Where only a part tends to 
incriminate (1) the practice in New 
York since the act of 1854 permits 
the omission of the verification. 
Blaisdell v. Raymond, 5 AbbPr (N. 


33 Iowa 


and 
252, 


A AD 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 846-848] 


from testifying as a witness;*? but under such stat- 
utes a party need not prove that a sworn pleading 
would subject him to punishment in order that he 
may be relieved from the necessity of verification; 
it is enough if it would have that tendency.*? Thus 
it has been held that if any part of the pleading is 
such as to excuse any one of the parties from testify- 
ing, even if such matter would merely aid in form- 
ing a chain of testimony tending to convict the party, 
no verification need be made.** This exemption ex- 
tends to a denial as well as confession of guilt.4® It 
applies only to admissions and denials of matters 
alleged by the other party, and not to new matters 
alleged by the party seeking to avoid the verifica- 
tion,*® unless the latter are expressly included by the 
statute.*7 It does not apply to a case where the 
pleading might tend to degrade or disgrace the 
party,*® where it might subject a married woman to 
a civil action for divorce with consequent forfei- 
ture of her right of dower,*® nor where the party 
is not liable to a criminal prosecution for the offense 
charged.5° The fact that in the same answer de- 


fendant has a right to plead other defenses does not 


take away from him his right to answer without veri- 
fication an allegation in the complaint charging him 
with a erime.5? But unless this is already disclosed 
by the pleadings,®? the party seeking the exemption 
must make it affirmatively appear that his case falls 
within the statute.®* An affidavit showing this is a 


Y.) 144 [aff 6 AbbPr 148]. (2) For- 


merly in this state, however, t'he par- 51. 
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Gould, 201 App. Div. 674, 194 NYS 742. 
Martin v. Bernheim, 


[49 C.J.] 593° 


proper method of satisfying the requirement.*4 

Exceptions to exceptions. A statute providing that 
an exception to the privilege of filing an unverified 
answer is made where defendant is charged with any 
fraud whatever affecting a right or the property of 
another has been held to apply in an action for de- 
ceit or false representations in the sale of stock.°® 
Such a statute is, however, invalid where the answer 
is to a charge of a criminal offense,®® and in that 
case the answer need not be verified.®? 

[§ 847] 3. Persons Who May or Must Verify®*— 
a. In, General. Unless otherwise provided by stat- 
ute,°® a verification may be made by one not a party 
to the record if he has sufficient knowledge of the 
facts,°° a satisfactory reason being stated for the 
failure of the party to verify.°! This rule is found 
as a statutory provision in some jurisdictions.°? A 
statute requiring generally that the verification of 
a pleading must be made by the party filing it does 
not include infant parties;°* in such a case the next 
friend or guardian ad litem may verify.°+ The oath 
supporting the denial of the execution of a written 
instrument must be made by the party whose execu- 
tion it purports to be,*> and where several defend- 
ants join in such a denial the oath must be made by 
alles 

A party who is mentally incompetent cannot verify 
a pleading.®* 

[§ 848] b. Where Several Parties Join in Plead- 


265; Cobb v. Burt, (Tex. Civ. A.) 241 
SW 185. But see Hoffman’s Est., 23 


ty was excused from answering only 
the parts which tended to incrimi- 
nate him, an averment that by an- 
swering on oath the particular alle- 
gations specified he might subject 
himself to a criminal prosecution be- 
ing treated as a denial of them. 
As to all other allegations verification 
was required. White v. Cummings, 5 
N. Y. Super. 716, CodeRepNS 107; 
Hill v. Muller, 4 N. Y. Super. 684, 3 
CodeRep 199. 

[b] Cruelty to animals and intox- 
ication in a public place are both 
crimes, and a defendant charged 
therewith may file an unverified an- 
swer. Rutherford v. Krause, 8 Misc. 
547, 29 NYS 787. 

42. See statutory provisions. 

43. Dehn v. Mandeville, 68 Hun 
335, 22 NYS 984; Moloney v. Dows, 2 
nite Nin i eA Ce 

44. Clapper aig 
HowPr (N. Y.) 314, 

45. Thompson v. McLaughlin, 
App. Div. 711, 128 4NYS 762% 


Fitzpatrick, 3 
1 Code Rep 69. 
138 


46. Fredericks v. Taylox; 52 N. Y. 
596. 
[a] Rule applied where, in an ac- 


tion for money lent, defendant alleged 
that the money was to be used in 
the prosecution of a lottery scheme. 
Fredericks v. Taylor, 52 N. Y. 596. 

47. See Dixon v. Woodward, 103 N. 
Y. 638, 8 NE 653; Gadsen v. Wood- 
ward, HOS NG ave 242, 8 NE 653 (both 
holding under statute that, since de- 
fendant’s answer contained matter 
concerning which he would be privi- 
leged from testifying as a witness, 
verification was unnecessary). 

48. Gould v. Gould, 201 App. Div. 
674, 194 NYS 742. 


49. Gould v. Gould, supra. 
50. Gould v. Gould, supra. ’ 
[a] Illustration.—A wife, suing 


her husband in New York to recov- 
er expenditures for necessaries while 
living apart from defendant, is not 
excused from serving a verified reply 
to defenses alleging adultery in a 
foreign country, plaintiff not being 
liable to a criminal prosecution for 
such offense in New York, nor in such 
foreign country, where it was alleged 
that she had already been convicted 
and punished therefor. Gould v. 


[49 C. J.—88] 


34 NYS 
784, 24 NYCivProc 441. 

52. Blaisdell v. Raymond, 5 AbbPr 
GIB SYS) ea athe Ole eA b Prieta sii 
Wheeler v. Dixon, 14 HowPr (N. Y.) 
U515 Springsted v. Robinson, 8 
HowPr-(N:.. Y.) 41. 


53. Dehn v. Mandeville, 68 Hun 
335, 22-NYS 984: Hill v. Muller, 4 
N. Y. Super. 684, 3 Code Rep 199; 


Blaisdell v. Raymond, 5 AbbPr (N. 
Y.) 144 [aff 6 AbbPr i Lynch v. 
Todd, 13 HowPr (N. Y.) 546. 

54 Hill v. Muller, 4 N Y. Super. 
684, 3 CodeRep 199; Blaisdell v. Ray- 


mond. bY Apher “CN.” Woy 244 Ufo fis 
AbbPr 148]. 
55. Beckley v. Chamberlin, 65 Hun 


37, 19 NYS 745 [expressly refusing to 
follow Frist v. Climm, 6 NYCivProc 
30 (holding that the statute is lim- 
ited in its application simply to fratd- 
ulent transfers of property) ]. 

56. Kellogg v. Match Supply Co., 
165 App. Div. 885, 151 NYS 361 [aff 
87 Misc. 418, 149 NYS 591]. 

57. Kellogg v. Match Supply Co., 
supra. 

58. Account see Accounts and Ac- 
counting § 198. 

§ ee corporation see Corporations 

976. 

59. See statutory provisions. 

[a] Person neither party to action 
nor agent or attorney ‘of party (1) 
cannot verify when the code permits 
verification only in one or another of 
these characters. Hill v. Thacter, 3 
HMowPr) CN ¥:)) 40%; 25 CodeRep 3. 
(2) So a wife who is not the agent 
of her husband cannot verify a 
pleading for him. Beazley v. Maret, 
1 Ky. Op. 128. (3) A plea in abate- 
ment based on lack of service of proc- 
ess and a traverse of the return were 
not properly verified where they were 
signed by defendant’s attorney and 
sworn to by a codefendant of the 
one filing the plea, and it did not ap- 
pear that either signed as agent. 
Tennessee Chemical Co. v. Harper, 30 
Ga. A. 789, 119 SE 448. 

60. Prim v. Davis, 2 Ala. 24; Le- 
fevre v. Latson, 7 N. Y. Super. 650; 
Taber v. Gardner, 6 AbbPrNS 147 
[app dism 41 N. Y. 232]; Nazario v. 
Atlas Assur. Co., 24 Porto Rico 336; 
Solomon y. Huey, 1 Tex. Unrep. Cas. 


‘it. Moore v. Holmes, 


Pa. Co. 496 (holding that it is some- 
what remarkable that the petition is 
not signed or sworn to by petitioner). 

fa] Real party in interest may 
verify a pleading to which he is not 
a record party. Taber v. Gardner, 6 
AbbPrNS 147 [app dism 41 N. Y. 232]. 

Verification by agent or attorney 
generally see infra § 850. 

61. Pence v. Durbin, 1 Ida. 550; 
Goldbeck v. Brady, 4 Pa. Co. 169 

62. See statutory provisions. Ana 
see Yoe v. Nichols, 51 Iowa 330, 1 
NW 664; Kerr v. Hedge, 12 Iowa 426 
(both applying statute). 

63. Turner v. Cook, 36 Ind. 129; 
Menke v. Kinsey Motor Car Co., 21 
OhNPNS 534; Phillips v. Portage 
Transit Co., 137 Wis. 189, 118 NW 539. 

64. See Infants § 342. 

65. Warman v. Akron First Nat. 
Bank, 185 Ill. 60, 57 NE 6, 49 LRA 
412; Walker v. Sleight, 30 Iowa 310; 
La Plant v. Pratt-Ford Greenhouse 
Co., 102 Minn. 93, 112 NW 889; Moore 
v. Holmes, 68 Minn. 108, 70 NW 872; 
McCormick Harvesting Mach. Co. v. 
Doucette, 61 Minn. 40, 63 NW 95; 
Johnston Harvester Co. v. Clark, 30 
Minn. 308, 15 NW 252. 

[a] Effect as rule of pleading and 
evidence.—As a rule of pleading the 
verification of such a denial by an 
agent is sufficient to put the execu- 
tion in issue, but as a rule of evi- 
dence the execution is admitted un- 
less denied under the oath of defend- 
ant who is alleged to have executed 
68 Minn. 108, 


70 NW 872. 
66. Davis’ v. Searritt, 17 Tl. 202; 
Warren v. Chambers, 12 Ill. 124; 


Stevenson v. Farnsworth, 7 Ill. 715. 

[a] Joint liability.—Where sever- 
al are sued upon an instrument in 
writing, the joint liability of all will 
be admitted who do not join in the 
affidavit to the plea in bar denying 
the execution of the writing. Davis 
Vo Scarritt, 17-1202 Siwarren ey. 
Chambers, 12 Ill. 124; Stevenson v. 
Farnsworth, 7 Ill. 715. 

Who may or must verify where 
several parties join in a pleading gen- 
erally see infra § 849. 

67. Martin v. Hover, 60 Mont. 302, 
199 P 694, 


594 [49 C.J.] 


ing.e3 


one of them is sufficient.°° 


swear to the pleadings.*° 


if he is in a different county.™? 


[a] Conclusiveness of allegations 
of incompetency on party.—Where 
the complaint to set aside a lease not 
only alleged that the lessor was in- 
competent to execute the lease, but 
also alleged that he was incapable 
of understanding ordinary legal in- 
struments and ready to follow any 
suggestion or advice given by per- 
sons who had gained his confidence, 
it showed that he did not possess suf- 
ficient capacity to verify the com- 
plaint. Martin v. Hover, 60 Mont. 
302, 199 P 694. 

68. In actions by or against firms 
or partners see Partnership § 527. 
roe Ala.—Brown v. Jones, 3 Port. 

Cal.—Butterfield v. Graves, 138 Cal. 
155, 71 P 510; Claiborne vy. Castle, 98 
Cale 30; 32. PP 80%, 

Iowa.—Kerr v. Hedge, 12 Iowa 426. 

Ky.—Harrison v. Lebanon Water- 
works, 91 Ky. 255,15 SW 522, 12 KyL 
822, 34 AmSR 180. 

Mo.—Ruch vy. Jones, 33 Mo. 393; 
Huntington v. House, 22 Mo. 365 

Tex.—Moscow Independent School 
Dist. v. Lufkin Home Bldg. Co., (Civ. 
A.) 268 SW 1003; Queen Ins. Co. v. 
Keller, (Civ. A.) 186 SW 359; Jones 
oun, 6 Tex. Civ. A. 505, 26 SW 

But see Ferguson v. State Bank, 8 
Ark. 416 (holding that in an action 
of debt on a note, the plea of nil debet 
sworn to by one of several defendants 
does not put in issue the execution 
of the note by the others). 

[a] In Georgia, under the code 
section, providing that a plea to the 
jurisdiction must be pleaded in per- 
son, and must, when relied on, be 
pleaded specially, and the section pro- 
viding that a plea to the jurisdiction 
must be sworn to (1) a’‘joint plea to 
the jurisdiction by several defendants 
is not properly verified when sworn 
to by only one of them. White v. 
North Georgia Electric Co., 186 Ga. 
21, 70, SH 639. (2) But where such 
joint plea to the jurisdiction is based 
upon the ground that not any of the 
defendants against whom  substan- 
tial relief is prayed resides in the 
county, such plea being sworn to in 
person by one of the defendants al- 
leged to reside in a different county, 
it is sufficient as to such defendant. 
White v. North Georgia Electric Co., 
supra. 

[b] In Maryland the verification 
of one party is good if it purports to 
be made in behalf of all. Deved v. 
Carrington, 98 Md. 376, 56 A 818. 

[ec] Rule applied.—(1) In an ac- 
tion by a husband and wife, verifica- 
tion by the husband is. sufficient. 
Huntington vy. House, 22 Mo. 365. 
(2) In an action against a school dis- 


Where several parties join in a pleading, it 
is held as a rule, in the absence of any statutory pro- 
vision to the contrary, that a verification thereof by 
The court may, however, 
in a proper case require any of the other parties to 
Some of the codes provide 
that the verification by one of the parties shall be 
sufficient only when they are united in interest and 
the party verifying is acquainted with the facts," 
and this is held to apply even where the parties join- 
ing in the pleading are husband and wife.*? 
ute providing that one of the parties in interest must 
verify if he be within the county where his attorney 
resides does not prevent such a party from verifying 
No allegation of 
unity of interest,7* or that the party verifying is 
acquainted with the facts*® is required in the verifica- 
tion where such matter is shown in the pleadings. 
Where husband and wife are sued for a debt of the 
wife when sole, her oath and not that of her husband 
is required to support the pleading.7® 
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facts.2* 
A stat- 


torney.®> 


trict and members of the board of 
trustees, verification of a plea of priv- 
ilege, by members of the board, which 
did not state that it was being made 
in behalf of the school district, is 
sufficient under the rule that verifica- 
tion of one of several defendants join- 


‘ing in the plea inures to the benefit 


of all, it appearing that the dis- 
trict was a party to the plea. Mos- 
cow Independent School Dist. v. Luf- 
kin Home Bldg. Co., (Tex. Civ. <A.) 
268 SW 1008. 

Verification of joint denial of exe- 
cution of written instrument see su- 


pra § 847. 
70. Harrison v. Lebanon Water- 
INIOTIS, Oi Key. a2 boy) Lol SW woiae, ne 


Ky 822, 34 AmSR 180. 

[a] For example, where it is made 
to appear that they know that the 
pleading filed contains untrue state- 
ments. Harrison v. Lebanon Water- 
works, 91 Ky. 255, 15 SW 522, 12 Kyl 
822, 84 AmSR 180. 

71. See statutory provisions. 

[a] Joint tort-feasors.—Where a 
corporation and its officers were sued 
as joint tort-feasors for alleged 
fraudulent misrepresentations, under 
Civ. Pract. Rules, rule 99, they were 
sufficiently united in interest to au- 
thorize one defendant to verify on his 
own knowledge for all, an answer 
containing positive denials and affirm- 
ative defenses, and for a joint an- 
Swer to suffice, although the com- 
plaint alleged individual misrepresen- 
tations by each defendant. Hannevig 
we Frankel, 207 App. Diy. 180, 201 NYS 


72. Reed v. Butler, 2, Hilt... (Nu Y.) 
589; Hartley v. James, 18 AbbPr (N. 
W299. 

73. Holmes v. Moore, 63 S. C. 182, 
41 SE 90. 

74. Conolly v. Schroeder, 121 App. 
Div. 634, 106 NYS 303; Paddock v. 
Palmer, 32 Misc. 426, 66 NYS 743. 

75. Conolly v. Schroeder, 121 App. 
Div. 684, 106 NYS 3038; Ballard v. 
Lockwood, 1 Daly (N. Y.) 158; Ma- 
this v. Ballard, 73 Misc. 274, 130 NYS 
873 


76. Hudgins v. Nix, 10 Ala. 575. 

Verification of answer in action 
against husband and wife generally 
see Husband and Wife § 766. 

77. Phillips v. Chapman, 
Civ. A.) 288 SW 1100 

78. Verification by guardian see 
Infants § 342. 

79. Plant v. Mutual L. Ins. Co., 92 
Ga. 636, 19 SH 719; Misenheimer v. 
Gainey, 11 Ga. A. 509, 75 SH 844. See 
Silcox v. Lang, 78 Cal. 118, 20 P 297 
(where the court condemned the prac- 
tice of attorneys verifying for their 
clients and declared that it should be 
discouraged). 


(Tex. 


[§§ 848-850 


{§ 849] c. Where Several Parties Plead Separate- 
ly. Where some defendants answer under oath while 
others do not, it has been held that the latter may 
adopt the verified pleadings of the former.** 

[§ 850] d. Agent or Attorney.7® 
is some authority to the contrary,’® if no statutory 
restriction exists,®° verification of a pleading may 
generally be made by agent or attorney, if such agent 
or attorney has the requisite knowledge of the 
But if the affidavit shows.on its face that 
the attorney making it does not have such knowledge 
of the facts,*?.or does not state the truth concerning 
them,** a verification in person may properly be 
required. So where a verification by attorney con- 
tradicts a statement in the pleading verified, verifi- 
cation by the party may be required.** 

Statutes frequently give express sanction to verifi- 
cation of pleadings in certain cases by agent or at- 
Thus it is sometimes provided that an 
agent or attorney may verify a pleading when the 
facts are within his personal knowledge;*® when 


Although there 


80. See statutory provisions. | 

[a] Dilatory pleas are sometimes 
required to be verified by defendant 
anaes Bancroft v. Eastman, 7 Ill. 
59: 


[b] Ownership of chose in action. 


-—Statute requiring assignee of non- 


negotiable chose in action to state in 
his pleading on oath that he is the 
actual owner is mandatory, and the 
affidavit of an attorney is insufficient. 
Fingado v. Wilson Braiding, etc., Co., 
205, Tll.< A. (2167. 

{c] Amendment after expiration 
of time.— Where the statute requires 
an amendment to a plea or answer of- 
fered after expiration of the time al- 
lowed for answer to be verified by 
defendant in person, a_ verification 
made by his attorney is insufficient. 
Misenheimer v. Gainey, 11 Ga. A. 509, 
75 SE 844. 

Denial of the execution of a written 
instrument see supra § 834. 

81. Ala.—Mobile Branch Bank v. 
Coleman, 20 Ala. 140. 


jobte- Atwood v. Higgins, 76 Me. 
3 
Md.—My Maryland Machinists 


Lodge No. 186 v. Adt, 100 Md. 238, 59 
A 721, 68 LRA 752. 

Mo.—Norvell vy. Porter, 62 Mo. 309; 
Taylor v. White, 86 Mo. A, 526; 
Knapp v. Standley, 45 Mo. A. 264. 
Fes M.—Geck v. Shepherd, 1 N. M. 
346 


Pa.—Reid v. Christy, 2. Phila. 144. 


Tenn.—Cheatham v. Pearce, 89 
Tenn. 668, 15 SW 1080; Carlisle v. 
Cowan, 85 Tenn. 165, 2 SW 26; Klep- 


per v. Powell, 6 Heisk. 503; Tennessee 
Bank v. Anderson, 3 Sneed 669; Car- 
ter v. Vaulx, 2 Swan 639; State 
Bank v. Jones, 1 Swan 391. 

Tex.—Bowles v. Glasgow, 36 Tex. 
94; Brown vy. Ferrell, (Civ. A.) 144 
Sw 687; Dyer v. Winston, 33 Tex. 
Civ. A. 412, 77 SW 227. 

W. Va.—Woodell v. West Virginia 
Impr. Co., 38 W. Va. 23, 17 SE 386. 

Eng.—Lumley v. Foster, Barnes 
Notes 344, 94 Reprint 947. 


82. Jaillard v. Tomes, 3 AbbNCas 
GN. XR) 24. 

83. Jaillard v. Tomes, supra. 

84. Jaillard v. Tomes, supra. 

85. See statutory provisions. 

86. See statutory provisions. 

[a] Allegations within: the per- 
sonal knowledge of a party verifying 


a pleading, under a statute authoriz- 
ing an agent or attorney to verify 
an answer if all the material allega- 
tions thereof are within his personal 
knowledge, are allegations whereof 
he knows the truth or falsity; and, if 
an allegation is a negative one, it 
necessarily includes a knowledge of 
the truth or falsity of the allegation 
denied. West v. Home Ins. Co., 18 


sea as ae SN a tae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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plaintiff is an infant, or of unsound mind, or im- 
prisoned;’* when the pleading to be verified is 
founded upon a written instrument for the payment 
of money only, and such instrument is in the pos- 
session of the agent or attorney ;** or when the party 
is not a resident of, or is absent from the county.®® 
Under some statutes the petition of a county must be 
verified by its chief officer residing in the county, or, 
if there is no such officer residing in the county, it 


may be verified by its attorney.®° 


agent who is authorized to verify one pleading may 
properly verify the subsequent pleadings of the same 
Where statutes provide for several in- 
stances in which an agent or attorney may verify, if 
he shows his right to verify under one of them it is un- 
necessary for him to bring himself under any of the 
Where one statute requires a pleading to 
be pleaded in person and another requires such plead- 
ing to be sworn to, by implication the oath must be 


party.®? 


others.°®? 


by the party.?? 


[§ 851] 4. Time®+—a. When Required. While it 
is customary and in accordance with good practice to 


Fed. 622, 9 Sawy. 412. 

{b] Knowledge of contents of 
pleading.—A statement in the veri- 
fication of an attorney that he had 
read the answer and knew its con- 
tents is not equivalent to a state- 
ment that the allegations were with- 
in his personal knowledge. Treen 
Motors Corp. v. Van Pelt, 106 Misc. 
357, 174 NYS 500. 

87. See statutory provisions. 

88. See statutory provisions. 

[a] “Written instrument for the 
payment of money only” refers to and 
comprehends bills of exchange, notes, 
bonds, contracts, or any instrument 
the creature of contracting parties, 
for the payment of money only. 
Smith v. Mulliken, 2 Minn. 319. i 

[b] Account verified by maker is 
not an instrument within the act, 
and verification of a pleading based 
on such account by an attorney is 
insufficient thereunder. Bray Cloth- 
ing Co. v. Shealy, 53 S. C. 12, 30 SE 
620; Hecht v. Friesleben, 28 S. C. 
181, 5 SE 475. 

[c] Judgment is not a “written 
instrument for the payment of mon- 


ey only’ within the act. Smith v. 
Mulliken, 2 Minn. 319. 
{d] Lease.—A petition for the col- 


lection of money rent, under a writ- 
ten lease in the possession of plain- 
tiff’s attorney, may be verified by 
him. Rose v. Creutz, 3 Oh. Dec. (Re- 
print) 109, 3 WklyLGaz 245. 

{e] Mortgage securing the pay- 
ment of a note is not a ‘written in- 
strument for the payment of mon- 
ey only’? within such a code provision, 
and a pleading in an action on such 
mortgage cannot be verified by an 
agent or attorney of the party. Cin- 
cinnati Second Nat. Bank v. Heming- 
ray, 31 Oh. St. 168 [aff 1 Cinc. Super. 
435]; Kerns v. Roberts, 2 Oh. Dec. 
(Reprint) 537, 3 WestLMonth 604. 

{f] Possession.—Turning a note 
over to an ‘attorney for the purpose 
of bringing suit thereon does not de- 
prive an agent of the possession so 
as to preclude him from verifying 
the complaint under this statute. 
Carolina Grocery Co. v. Moore, 63 S. 
C. 184, 41 SE 

Requisites and sufficiency of veri- 
fication by agent or attorney of plead- 
ing based on instrument in his pos- 
session see infra § 858. 


89. See statutory provisions, 

[a] Rule applied to verification of: 
(1) Answer and cross complaint. Silk 
Viwlcell yon Silda lest 4s Pb 24 C2) 


Amended plea. Poullain v. Pigg,. 60 
Ga. 263. (3) Plea of non est factum. 
Adamson vy. Reagin, 143 Ga. 306, 84 
SE 965 [answer to cert questions con- 


- formed to 17 Ga. A. 126, 86 SE 455]. 


[b] Officers of corporation absent. 
—Such a statute applies when the of- 
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file the verification with the pleading to be verified,®® 
it is usually held competent for the court, in the ex- 
ercise of a sound discretion, to permit a verification 
to be made at any time before the entry of judg- 
ment,?® unless the time when the affidavit shall be 
filed is regulated by statute.?* 
permitted to verify after his pleading was filed,®® 
after the first term,®® pending motion to strike for 
want of verification,! and during the trial.? It is not 
error, however, for the court to refuse such permis- 
sion,® and it will not ordinarily be granted after the 
other party or the court has acted on the basis of 
the pleading being unverified,* or after oral an- 
nouncement of judgment in the other party’s favor 
previous to its actual signing and entry.° 
has been given for verification, the court cannot make 
an order based upon failure to verify until the ex- 
piration of that time.® 
Pleadings verified too soon. 


Thus a party has been 


Where time 


It has been held that 


the affidavit to a plea in abatement could not be 


ficers of a domestic corporation are 
absent from the county where the at- 
torney resides. Climax Specialty Co. 
v. Smith, 31 Mise. 275, 64 NYS 42; 
High Rock Knitting Co. Vv. Bronner, 
18- Mise. 627, 43 NYS i725 [aff 29 
App. Div. 627, 52 NYS 1143]. 

[c] That a party cannot be found 

in the city does not authorize a veri- 
fication by attorney on the statutory 
ground that the party is not within 
the county. Lyons v. Murat, 4 
AbbNCas (N. Y.) 13, 54 HowPr 23. 
_ [d] Statutory ground that party 
is not within county where attorney 
resides is not satisfied by reason 
stated in verification that party and 
attorney reside in different counties. 
Boyce v. Dumars, 114 App. Div. 284, 
99 -NYS=769, 37 NYCivProc_ 181. 

90. See statutory provisions. 

fa] In Kentucky (1) the chief of- 
ficer referred to is the county judge, 
who must verify the petition, if there 
be such judge residing in the coun- 
ty (Combs v. Breathitt County, 38 
SW 138, 39 SW 33, 18 KyL 809; Estill 
County v. Richmond, etc., R. Co., 91 
Kys./3'49, 515" Siw, 862, 12 "KyL 906); 
(2) if not, then the ‘county attorney 
may verify the same (Estill County 
v. Richmond, ete., R. Co., supra). 

91. Kirkland v. Aiken, 66 Barb. 
CNEL Ye) e225 

92. ae v. Orson, 6 Alaska 289; 
Johnson v. Woodbury Trust Co., (Kan. 
A.) 57 P 134; Gibson v. Shorb, 7 Kan. 
A.-732, 52 P 579; Mason v. Brown, 6 
HowPr (N. Y.) 481; The Senorita 
v. Simonds, 1 Or. 274. 

93. White v. North Georgia Elec- 
tric Co., 186 Ga. 21, 70 SE 639; Akers 
v. J. M. High Co., 122 Ga. 279, 50 SE 
105; Colquitt v. Mercer, 44 Ga. 432. 

[a] Rule applied to a plea to the 
jurisdiction. White v. North Geor- 
gia Electric Co., 136%Ga. 21,’ 70)SH 
639; Akers v. J. M. High Co., 122 
Ga. 279, 50 SE 105; Colquitt v. Mer- 
cer, 44 Ga. 432. 

94. Supplying verification by 
amendment see supra § 630. 

95. Fenwick v. Grimes, 8 F. Cas. 
No. 4,734, 5 Cranch C. C. 603; Pow- 


ers v. Swigart, 8 Ark. 363; Quesen- 
berry v. Peoples’ Bldg., etc., Assoc., 
44 W. Va. 512, 30 SH 73. 

96. .U: S.— Griffin, v.'U. Si, 13° Ct. 
(CHS ae 

Cal.—Arrington v. Tupper, 10 Cal. 


Ee 
C.—Banks v. Gay Mfg. Co., 108 
N. ae 282, 12 SH 741. 
Porto Rico.—Torres v. Perez, 18 
Porto Rico 557. 
W. Va.—Quésenberry v. Peoples’ 
Bldg., ete., Assoc., 44 W. Va. 512, 30 


SE 73 
See Reed v. New York Nat. Exch. 
A. 170 [mod on oth- 


Bank, 135 Il. 
er grounds 230 Ill. 50, 82 NE 341] 


sworn to before the declaration was delivered,’ but 
an affidavit to such a plea made on the same day the 


(discretion properly exercised in re- 
fusing leave). 

97. See statutory provisions. 

[a] Verification held insufficient 
under statute requiring affidavit veri- 
fying a pleading to be filed with such 
pleading. Johnson  v. Woodbury 
Trust Co., (Kan.) 64 P 1030. 

98. State v. Beach, 30 Del. 101, 103 


As SDS: 

Tate v. Little, 141 Ga. 799, 82 
Baker v. Smith, 135 Ga. 628, 
70: SE 239; Bland v. Bird, 134 Ga. 74, 
67 SE 427; Neal v. Davis Fdy., etc., 
Works, 131 Ga. 701, 63 SE 221; Pat- 
ton v. Lafayette Bank, 124 Ga. 965, 
53 SE 664, 5 LRANS 592, 4 AnnCas 
639; Norton v. Scruggs, 108 Ga. 802, 
34 SE 166; Ward v. Frick Co., 95 Ga. 
804, 22 SE 899; Swint v. Seigler, 30 
Ga. A. 675, 118 SE 762; Citizens’, etc., 
Bank v. Blount, 20 Ga. A. 158, 92 SE 
758; Oliver v. "Webb, 12 Ga. A. 216, 
76 SE 1081. 

1. Western Newspaper Union v. 
Judson, 1 Alas “A. 615, (55 -S) 1026; 
Williams v. Tucumcari, 31 N. M. 533, 
249 P 106. But see Rapp v. Elliot, 
2 Dall. (Pa.) 184, 1 L. ed. 341 (hold- 
ing, on hearing of motion to strike 
plea for want of affidavit, that it was 
then too late to file a new one). 
it Ind.—Wilson v. Poole, 33 Ind. 

Kan.—State Bank v. Abbott, 104 
Kan. 344, 179 P 326; National Mortg., 
eae Co. v. Lash, 60 Kan, 141, 55 P 

Mo.—Loveland v. Chapman, 218 Mo. 
A. 679, 267 SW 70. 

Okl. "Kuykendall v. Lambert, 68 
OKI 2585 VETS TROT 

Va.—kKeister v. Philips, 124 Va. 585, 
98 SE 674. 

[a] Second trial.—On the second 
trial of an action on a written in- 
strument, after one trial was had on 
the theory that the terms of such 
instrument were in issue, it is er- 
ror for the court to refuse to permit 
defendant to verify his denial of the 
execution thereof. National Mortg., 
ae Co. v. Lash, 60 Kan. 141,955 Pe 

3. Weed Sewing Mach. Co. v. Phil- 
brick, 70 Mo. 646; Sumner Exch. Bank 
v. Miller, (Mo. A.) 183 SW (2d) 1102. 

4. Phoenix Assur. Co. v. Fristoe, 
53 W. Va. 361, 44 SE 253. But see 
Wilson v. Preston, 15 Iowa 246 (hold- 
ing it competent for the court to 
permit a party to attach verification 
after defendant had answered). 

5. Fisher v. Savannah Guano Co., 
97 Ga. 473, 25 SE 477. 

6. Rex Red Ash Coal Co. v. Pow- 
ers, 218 Ky. 93, 290 SW 1061. 

7. Johnson v. Popplewell, 2 Cromp. 
& J. 544, 149 Reprint 230; Westerley 
v. Kemp, 1 Tyrw. 261. 

[a] In Maine (1) it was formerly 
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declaration was filed is valid, although affiant could 
not have seen such declaration.* But a pleading may 
validly be verified several days prior to its service.® 
If a pleading is verified too soon, the effect is to 
nullify the verification, and leave the pleading as 
though it had never been verified.?° 

[§ 852] b. When Effective. The verification of a 
complaint, as well as the complaint itself, speaks as 
of the time when the action was commenced by filing 
the complaint.*! It is sufficient if it was then true.?? 

[§ 853] 5. Form, Requisites, and Sufficiency—a. 
Form. A common form of a verification of a plead- 
ing as prescribed by the codes and practice acts is 
that the pleading is true of the affiant’s own knowl- 
edge, except as to those matters stated on informa- 
tion and belief, and as to these the affiant believes it 
to be true.1* The verification is, however, only re- 
quired to be adapted and appropriate to the mode of 
statement in the pleading;1* and, if the mode of 
statement in the pleading is absolute, then the verifi- 
cation should be absolute;?® but if the mode of state- 
323, 7 SW 342; 


ex a iio 
323. 


held that an affidavit to a plea in 
abatement dated prior to the return 
day of the writ sought to be abated 
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Davis v. Campbell, 35 
Wilson v. Adams, 15 Tex. 
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ment is qualified, then the verification should be 
qualified.®° In some classes of cases the verification 
is required to be positive.t7 Thus, facts in a dilatory 
plea must be sworn to positively, and a verification is 
not sufficient which is made on belief, or information 
and belief.t8 So also the verification of a‘ petition 
on an account must be sworn to positively,?® as must, 
according to some decisions, pleas of non est fac- 
tum,2° and pleas denying the genuineness of the sig- 

nature to a written instrumen Wee AN verification 
made by an attorney, because the facts are within his 
knowledge, should be substantially in the form re- 
quired when made by a party to the suit.?? 

[§ 854] b. Requisites and Sufficiency2?—(1) In 
General. The substantial requirements of affidavits 
of verification are largely matters of statutory regu- 
lation.24 The statute often prescribes the form to be 
used25 but, although it is advisable to do so,?® it is 
unnecessary to employ the exact language of the stat- 
ute,27 if the words used substantially comply with 
it.28 The object of the verification is to insure good 


conforming to a statutory require- 
ment that an affidavit verifying a plea 
in abatement shall state the true 


was bad. Bellamy v. Oliver, 65 Me. W. Va.—Quarrier v. Peabody Ins.| residence of the party. Lambe y. 
108. (2) But the opposite result was] Co., 10 W. Va. 507, 27 AmR 582. Smythe, 10 Jur. 394. 

reached in a case where the affidavit See also infra § 855. [e]_ In Iowa, under the statute 
was made on the return day, but not 19. Tripp, etc., Boot, etc., Co. v.| providing that the genuineness of 4 


filed until the following day, under 


a subsequent statute providing that 20. 


Martin, 45 Kan. 765, 26 P 424. 
Gregg v. Texas Bank, etc., Co., 


signature is admitted by failure to 
deny it under oath, a proper denial 


such an affidavit might be made at 
any time before the entry of the ac- 
tion or before filing the same. At- 
wood v. Higgins, 76 Me. 423 

8. Lang v. Comber, 4 Bast 348, 102 
Reprint 864. 

[a] Thus, where defendant swore 
to the affidavit at Liverpool on the 
day the declaration was filed in Lon- 
don, it was not a nullity so as to en- 
title plaintiff to sign judgment. Lang 
cae 4 East 348, 102 Reprint 

9. Di Lello v. Gmelin, 141 NYS 

0. 

10. Bellamy v. Oliver, 65 Me. 108; 
Ronnow v. Delmue, 23 Nev. 29, 41 
P 1074; Pettit v. Seligman, 54 Misc. 
249, 104 NYS 397. 

[a] Rule applied where an answer 
filed to an amended complaint was 
verified prior to the date of the veri- 
fication of the amended complaint. 
Pettit v. Seligman, 54 Mise. 249, 104 
INXS 3/9739) NY Civeroc. 378: 

11. Gilbert v. Branchflower, 114 
Or. 508, 231 P 982. 

12. Gilbert v. Branchflower, supra. 

[a] Rule applied where complaint 
was verified the day before it was 
filed and the day before the appoint- 
ment of plaintiff as administratrix, 
the complaint being prepared in con- 
templation of the next day’s appoint- 
ment. Gilbert v. Branchflower, 114 
Or. 508, 231 P 982. 

13. See statutory provisions. 

14. Orvis v. Goldschmidt, 2 NYCiv 
Proc 314, 2 McCartyCivProc 250, 64 
HowPr 71. 

15. Orvis v. Goldschmidt, supra. 

16. Orvis v. Goldschmidt, supra. 

17. See statutory provisions; and 
cases infra notes 18-22 

18. U. S—Adams vy. wv Bie, ALE ia 
Cas. No. 68, 2 Pittsb. (Pa.) 2 

Ala.—Bllis_ v. Drake, 203 Blok 457, 


83 S 281, 282 [cit Gye]. 

Tll.—King v. Haines, 23 Ill. 340; 
Aitna Indemn. Co. v. Spencer, 135 Ill. 
A. 54 [aff 231 Ill) 82, 838 NE! 102, 12 
AnnCas 323]. 

Me.—Fogg v. Fogg, 31 Me. 302. 


ae, vy. Hamburgh, 1 Browne 
Tenn.—Wrompelmeir vy. Moses, 3 
Baxt. 467; Freidlander vy. Pollock, 5 
Coldw. 490; State Bank vy. Jones, 1 
Swan 391; Seifreid v. People’s Bank, 
2 Tenn. Ch. 17. 
Tex.—Graham v. McCarty, 69 Tex. 


(Tex. Civ. A.) 235,.SW 689: 

[a] In Georgia the code provi- 
sion permitting an attorney to verity 
a pleading for a party not residing 
in the county applies to a plea of 
non est factum, so as to permit the 
attorney to make such affidavit to the 
best of his knowledge and belief. 
Adamson v. Reagin, 143 Ga. 306, 84 


SE 965 [answer to cert questions 
Geol to 17 Ga. A. 126, 86 SE 


21. J. R. Watkins Medical Co. v. 

Pee CeOMSES: 140 Ark. 487, 215 SW 
_22. Colorado Springs Rapid Tran- 

Co. v. Albrecht, 22 Colo. A. 201, 

P 957. 

In actions on verified accounts 

see Accounts and Accounting § 197. 

24. See statutory provisions: See 
also Gamble v. Beattie, 4 HowPr (N. 
Y.) 41 (construing code provisions 
governing verification). 

[a] Denial of execution of instru- 
ment need not be contained in veri- 
fication, under a _ statute requiring 
only that an answer containing such 
denial be verified. Apache County v. 
Barth, ce U. S. 538, 20 SCt 718, 44 
L. ed, 87 

[b] ptetonion? of amounts due and 
disputed.— Under a statute requiring 
verification of a plea to state the 
amount of plaintiff’s demand admitted 
to be due and the amount disputed 
(1) where a dilatory plea was filed 
denying that plaintiff was properly 
sued, but the affidavit thereto did not 
admit the amount of plaintiff's de- 
mand to be due and the amount dis- 
puted, plaintiff was entitled to judg- 
ment by default as provided for in 
the statute. Hyson v. General Fire- 
proofing Supply Co., 117 Md. 230, 83 
A 244. (2) But where the plea filed 
contained a good defense, and de- 
fendant’s affidavit stated that every 
plea was true and all of plaintiff's 
claim disputed, it was sufficient, al- 
though it did not state what was due, 
HH. J. Codd Co. v, Parker, 97 Md. 319, 
55 A 623. 

[ce] Expectation of ability to prove 
facts stated is required by some S&tat- 
utes or rules of court, and failure to 
comply therewith renders verification 
defective. Dayhoff v. Masland, 29 Pa. 
Dist. 393; Kinografen, Ltd. v. Henlus, 
23 Pa. Dist. 980. 

{d] Verification held sufficient as 


of the execution of an instrument is 
sufficient to put in issue the genuine- 
ness of the signature. Smith v. King, 
88 Iowa 105, 55 NW 88; Ashworth 
v. Grubbs, 47 Iowa 353. 

25. See statutory provisions. 
Cole v. Boyd, 125 N. C. 496, 
498, 34 SE 557. 

“While it is not necessary to fol- 
low the exact words of the statute, 
it is always safe to do so, and we 
would strongly advise such a course 
in preference to mere experimental 
practice, which is always dangerous.” 
Cole v. Boyd, supra. 

27. Abbott v. Campbell, 69 Nebr. 
371, 95 NW 591; Sexauer v. Bovren, 3 
Daly GN AYS) 405, 10 AbbPrNS 335; 
Harnes v. Tripp, 4 AbbPr’ CN, Y.). 2325 
Bowghen v. Nolan, 53 HowPr (N. Y.) 
pee v. Boyd, 125 N. C.. 496, 34 


28. Cal.—Fleming v. Wells, 65 Cal. 
Bere 4.P 1973) Ely v. Erishie “17 Carl 


Colo.—Perras v. Denver, ete. R. 
ep Otes 5 Colo. A. 21, 36 P 687. 
Ga. 962, 41 SE 43. 

Ky. —Peak v. Grover, 12 KyL 189. 


Nebr.—Abbott v. Campbell, 69 Nebr. 
371, ao NW 591. 

N. Y.—Radway v. Mather, 7 N. Y. 
Super. 654; Sexauer v. Bowen, 3 Daly 
405, 10 AbbPrNS 335;  Harnes v. 
Tripp, 4 AbbPr 232; Bowghen v. 
Nolan, 538 HowPr 485; Waggoner v. 
Brown, 8 HowPr 212. 

N. C.—Bostwick _ v. Laurinburg, 
etc., R. Co: 179 Ns C. 485, 102 Sm ss25 
White v. Guynn, 168 N. C. 434, 84 SE 
694; McLamb v. McPhail, 126 N. C. 
218, 35 SEH 426; Alspaugh v. Winstead, 
79 N. C. 526. 

Okl.—Peterman v. Rothschild, 103 
Ok]. 273, 229 P 579. 

Tex.—Bilby v. Hancock, 58 Tex. 


mae Ay 365; 1:25. ISIWi 95002 
Paris v. Brown, 143 Va. 896, 
129 “Sta 678. 


Wash.—Cady v. Case, 11 Wash. 124, 
39 PR) 315; 

Wis.—Closson y. Chase, 158 Wis. 
346, 149 NW 26. 

[a] Thus, an affidavit reciting that 
B makes oath and says that he is 
the petitioner above named, and that 
the foregoing petition is true, is not 
objectionable for failure to state that 
the facts contained in the petition 
are true. Bilby v. Hancock, 58 Tex. 


Se eee ee 
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faith in the averments of the parties,?® and hence it 
is construed with some liberality.2° The verification 
should, in general, clearly identify the allegations to 
which ‘it refers ;°1 but a general ‘amrestrieted verifi- 
cation has been held to apply to all the causes of ac- 
tion or defenses set up in the pleading.®2 If the 
verification is broader than required, the superfluous 
words may be rejected as surplusage.*? All failures 
to comply with the statutes do not render a verifica- 
tion fatally defective,*4 but the omission of any 
substantial requirement does.?5 The verification 
should designate the affiant;3® hence where an affi- 
davit does not indicate which member of a firm 
swore to it, it is fatally defective.37 A mere certifi- 
cate, following a pleading, to the effect that the plead- 
ing was subseribed and sworn to before a proper of- 
ficer, has been held a sufficient affidavit;?® but other 
~ ceases have held it insufficient.®® 

Venue.‘° According to some decisions an affidavit 
of verification should contain a venue,*! but in other 
cases a venue has been held unnecessary.*? 

Title.*® The affidavit need not be entitled in the 
cause,** or in the term,*® when the pleading to which 
it is attached is properly entitled. 

General denial and affirmative defense. Ordina- 
rily when the answer is a mere denial of the allega- 
tions of the complaint, the verification should be to 
the effect not only that the answer is true, but also 
that the complaint is untrue.*® Thus, when the an- 
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swer 1s merely a general denial, an affidavit that the 
facts therein stated are true is insufficient.47 How- 
ever, where the answer in addition to the general de- 
nial sets up an affirmative defense, a verification 
averring only the truth of the allegations in the an- 
swer,*® and failing to assert the falsity of the com- 
plaint*® is sufficient, 

What law governs.®°° <A pleading to be used in one 
state must be made and verified as required by the 
laws thereof, although executed in another state.®+ 

[§ 855] (2) Knowledge, Information, and Be- 
lief.°? The great object enforced by the statute in 
prescribing what is essential to verification is to make 
it appear on the face of a pleading and its verification 
what matters therein contained are set forth accord- 
ing to the knowledge of the party making such plead- 
ing, and what matters are stated according to in- 
formation and belief only.°? Any mode of verifica- 
tion that does not accomplish this end defeats the ob- 
ject of the statute,°+ and must accordingly be held 
defective as to matter of substance.®> If a pleading 
shows distinctly what allegations are made on per- 
sonal knowledge and what on information and belief, 
it is sufficient for the verification to state that the 
pleading is true, of plaintiff’s own knowledge, except 
as to those matters stated on information and be- 
lief, and as to these the affiant believes it to be 
true;®® and this is so even where the verification is 
required to be positive, if the allegations made from 


Cives Ay 365,125 SW 37.0. fective. Brunson y. Brunson, 94 S. C. 41. American Book Co. v. Watson, 
{b] Verification apparently show-| 11, 77 SE 704. 24 Misc. 524, 53 NYS 974; Lane v. 
ing pleader appeared before himself 35. Columbus Show Case Co. v.| Morse, 6 HowPr (N. Y.) 394. 


is proper where duly made before a 
clerk, following the form approved 
and required by statute and prece-| 338. 
dents. Bostwick v. Laurinburg, etc., 36. 
R. Co., 179 N. C. 485, 102 SE 882. 


Brinson, 128 Ga. 487, 57 SE 871; Wag- 42. 
oner v, Wagoner, 


Yazoo Delta Mortg. Co. 
low, 145 Miss. 221, 110 S 585; Bretton 44, 


76 Md. 


Brotton v. Allston, 2 Oh. Dee. 

(Reprint) 393, 2 WestLMonth 588. 
43. Of affidavit generally see Af- 

fidavits §§ 52-61. 

Cook v. Yarwood, 41 Ill. Bee 


311) 25 A 
Har- 


29, 7H. G. “Bittleston. law, ~‘ete.,..| wv. Allston, 2 Oh. Dec. (Reprint) 393, | Prince v. Nicholson, 5 Taunt. 333, 
Agency v. Howard, 172 Cal. 357, 156] 2 WestLMonth 588; Matagorda Canal HCL 176, 128 Reprint 718. 
P 515; Patterson v. Ely, 19 Cal. 28;] Co.-v. Markham Irr. Co., (Tex. Civ. 45. Powers v. Swigart, 8 Ark. 363; 
Wilson v. Preston, 15 Iowa 246; Bur-| A.) 154 SW 1176. And see cases in-| Haines v. Gurley, 5 Blackf. (Ind.) 
mester v. Moseley, 33 S. C. 251, 11 SE] fra note 37. 269. 
736. [a] Same name in pleading and 46. Johnson v. Douglas School 
[a] In Prince Edward Island, | verification.—Where it is not stated] Dist. No. 27, (Ariz.) 261 P 633; Burn- 


where affidavits are not verified by 1 
a bold general statement that the alle-| cation 


sumed that he 


that the person swearing to a verifi- 
is plaintiff, 


Side v. Douglas Spo Dist. No. 20 
be pre-| (Ariz.) 261 P 62 
if the 47. Smith v. oer oroten 95 Kan. 


it will 


gations in a pleading are true, they 
should contain a statement under 
oath of facts or circumstances 
which, taken together, prove the al- 
legations to be true, from which the 
court or judge may be satisfied that 
the party applying has a prima facie 
ease for defendants to answer. In re 
Hodges Winsloe, Peters 254. 

§)30,- Hunt _v- "Test, 8 Ala. 713, 42 
AmD 659; Seattle Coal, etc., Co. v. 
Thomas, 57 Cal. 197; McCormick v. 
Bay City, 23 Mich. 457. 

31. Brewer, etc., Brewing Co. v. 
Boddie, 59 IH. A. 45. 

32. Harris v. Castleberry, 3 Ind. 
T. 576, 64 SW 541. See O. L. Stand- 
ard Dry Goods Co. v. Hale, 148 Va. 
640, 139 SE 300 [a verified plea deny- 
ing’ that the sum demanded or any 
part thereof is due plaintiff is suffi- 
cient to permit relying on unverified 
grounds of defense). 

33. H. G. Bittleston Law, etc., 
Agency v. Howard, 172 Cal. 357, 156 
Pabl SaneevOSS Vv. Longmuir, 15 AbbPr 
(N. Y.) 326, 24 HowPr 49; Texas L. 
UNGe CO. ave Black, (Tex. Civ. INS RYE 
SW 622; Closson’ v. Chase, 158 Wis. 
346, 149 "NW 26; Market Nat. Bank vy. 
Hogan, 21 Wis. 317. 

34. See cases infra this note. 

[a] Failure of the notary to put 
the registry number on the affidavit 
is not fatal. Ana Marie Sugar Co., 
Inc: v. Carlo,- 25 Porto Rico 90. 

[b] Allegations improperly made 
on knowledge of plaintiff in com- 
plaint, where such allegations suf- 
ficiently informed defendant that 
plaintiff did not of her own knowledge 
know the facts alleged, but had been 
informed of them, have been held 
not to render verification fatally de- 


is plaintiff, 
names in the petition and the affidavit 
are the same. Brotton v. Allston, 2 
rae Dec, (Reprint) 393, 2 WestLMonth 


8. 

[b] Affidavit held sufficient.—An 
affidavit to a plea in abatement signed 
“Markham Irrigation Company by J. 
M. Moore, Its President and Agent,” 
was sufficient, the jurat of the clerk 
in the usual form, ‘“‘Sworn to and 
subscribed before me on this the 
19th day of August, 1912,” meaning 
that the plea was sworn to\by him. 
Matagorda Canal Co. v. Markham Irr. 
Co., (Tex. Civ. A.) 154 SW 1176, 1178. 

87. Seley v. Whitfield, (Tex. Civ. 
A.) 46 SW 865; Seley v. Parker (Tex. 
Civ. A.) 45 Sw 1026. 

388. Powers! vy. Bryant, 7 Port: 
(Ala.) 9; Blake v. Nichols, 4 Blackf. 
(Ind.) 311; Lord v. Rowse, 195 Mass. 
216, 80 NE 822; Matagorda Canal Co. 
Va Maricham irraaucony i(iex.. Olive An) 
154 SW 1176; Bowles v. Boydstun, 
CLES (Civ. ALY 41 SW 368. 

[a] Necessity of special exception. 
—A pleading containing several pleas, 
at the end of which were the words, 
“Subscribed and sworn to before me, 
this the 5th day of March, 1896,” 
signed by the clerk of the court, has 
been held sufficiently verified in the 
absence of a special exception di- 
rected to the defect. Bowles v. 
Boydstun, (Tex. Civ. A.) 41 SW 368. 

39. Yazoo Delta Mortg. Co. v. Har- 
low, 145 Miss. 221, 110 S 585; Mar- 
tin v. Martin, 130 N. C. 27, 40 SE 822; 
Freidlander v. Pollock, 5. Coldw. 
(Tenn.) 490; Trabue v. Higden, 4 
Coldw. (Tenn.) 620. 

40. Of affidavit generally see Af- 
fidavits § 63. 


96, 147 P 1118; Kimble v. Bunny, 61 
Kan. 665, 60 P 746. 

48. Ritchie v. Rawlings, 106 Kan. 
118, 186 P 1033. 

49. Johnson v. Douglas School 
Dist. No. 27, (Ariz.) 261 P 633; Burn- 
side v. Douglas School Dist. No. 27, 
(Ariz.) 261 P 629. 

50. Generally see supra § 5. 

51.; Crane, ete:, Mis. iCo. v. Stase 
135 Ky. 428, 122 SW 225. 

52. Of verifier who is not a party 
see infra § 856. 

53. Burmester v. Moseley, 33 S. C. 
251, 11 SE 786; Smalls v. Wilder, 6 
Si CA v2 

54. Burmester v. Moseley, 33 S. C. 


ena. SE 786; Smalls v. Wilder, 6 S. 
‘55. McNair yv. Yarboro, 186 N. C. 


111, 118 SE 918; Bigelow v. Porto Rico 
Planters Co., 7 Porto Rico Fed. 386; 
Rivera v. Camara, 17 Porto Rico 503; 
Burmester v. Moseley, piycwen cs 251, 
11 SH 786; Smalls v. Wilder, 6 SAC 
402; Sperry v. Sperry, (Tex. ‘Civ. A.) 
103 SW 419. 

56. U. S.—Robinson vy. Gregg, 57 
Fed. 186. 

Cal.—Christopher v. Condogeorge, 
128 Cal. 581, 61 P 174; Kirk v. Rhoads, 
be Cal. 398; Patterson v. Ely, 19 Cal. 


8. 
‘ ey eae v. Anderson, 26 Fla. 240, 


N. Y.—Williams v. Riel, 12 N. Y. 
Super. 601, 11 HowPr 374; ‘Kinkaid Vv. 
Kipp, 8 NEY Super. 692; Ross v. 


Longmuir, 15 AbbPr 326, 24 HowPr 
49; Orvis v. Goldschmidt, 2 NYCiv 
Proc 314, 2 McCartyCivProc 250, 64 
HowPr 71; Ladue v, Andrews, 54 
HowPr 160, 
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personal knowledge are separable from those made 
on information and belief and are sufficient in them- 
selves to entitle the party to the relief prayed for.°* 
But this form of affidavit is not sufficient where the 
pleading does not make the distinction between alle- 
gations on knowledge and those on belief.°* If all 
matters pleaded are set forth to be according to the 
knowledge ‘of the party pleading, it is permissible to 
add to the verification the words “except. as to those 
matters stated on information and belief, and as to 
those matters he believes it to be true,”®® the affi- 
davit in such case being equivalent to one that all 
facts alleged are true to the knowledge of the affi- 
ant;°° but it is unnecessary to do so.*! So, on the 
other hand, if it appears by the pleading that all 
matters pleaded are on information and belief only, 
the verifier may omit the statement that the same is 
true of his own knowledge.°? In both of these cases 
of omission it must appear distinctly on the face of 
the pleading whether the matters are so pleaded ac- 
cording to knowledge, or information and belief.** 
Any matter set forth in a pleading requiring verifica- 
tion which is not stated on the face of the pleading 
to be so pleaded according to information and belief 
must be supported by the affidavit of the party, af- 
firming two distinet propositions: (1) That he has 
knowledge of the matters pleaded; and (2) that they 
are pleaded truly, according to that knowledge.°* An 
affidavit that a pleading is true implies a knowledge 
of its contents,®® and the affiant need not state that 


PLEADING 


[§§ 855-856 


he has read it or heard it read.®°* If the statute re- 
quires the affidavit to show that the pleading is true, 
“to the knowledge” of the affiant, it is not enough to 
state merely that it is “true.”®’ A statute requiring 
the verification to show that affiant believes that the 
matters alleged are true is satisfied when he avers 
that the statements “are true to the best of his knowl- 
edge and belief,”®*® or that “affiant is informed and 
verily believes” the allegations to be true,®® or that 
they are true “as he verily believes.”"° , A verification | 
purporting to be made positively has been held not to 
be vitiated by adding the words “to the best of af- 
fiant’s knowledge and belief,’’’! but there are deci- 
sions to the contrary;**. and adding “as the affiant 
believes” to an affidavit destroys it as a positive veri- 
fication.7* An affidavit that a plea is true to the best 
of defendant’s remembrance is defective.** Nor is it 
a sufficient verification that the party knows the 
pleading to be “substantially” true.7® A statute re- 
quiring certain pleas to be verified by affidavit prov- 
ing the truth thereof is sufficiently complied with by 
@ verification that the contents of the plea “are true 
in substance and in fact.”76 

A verification showing neither knowledge nor be- 
lief is insufficient.** 

[§ 856] (3) Verification by One Not Party to 
Record—(a) In General. Usually it should state the 
reason why the affidavit was not made by the party 
himself.78 Moreover, when the right of a stranger 


N. C.—McLamb v. McPhail, 126 N. 
C. 218, 35 SE 426; Alspaugh vy. in- 
stead, 79 N. C. 526. 

Ss. O.—State Vo Fore ee etc., R. 
Co., 45 S. C. 470, 23 SE 38 

57. Abilene I Waepa Aone Tel., ete., 
Co. v. Southwestern Tel., .etc., —Co:, 
(Tex. Civ. A.) 185 SW 356. 

58. Ill.—kKnol v. Knol, 171 Ill. A. 


412. 

N. C.—Carroll v. McMillan, 133 N. 
C. 140, 45 SE 530; Payne v. Boyd, 125 
N. C.. 499, 34 SE 631; Cole v. Boyd, 
125 N.C. 496, 34 SEH 557; Phifer v. 
Travelers’ Ins. Co., 123 N. C. 410,31 
SE 716 

Porto Rico.—Nazario v. Atlas Assur. 
Co., Ltd., 24 Porto Rico 336, 342 [cit 


Cyels 
Ss. C.—International Accountants’ 
Soc. v. Fell, 144 S. C. 64, 142 SE 34; 


Addison v. Sujette, 50 S. (Cos Ati 
‘SE 631; Burmester v. ‘Moseley, 33 
SNe: 251, 11 SE 786; Armstrong v. 
Friesleben, 28 Sa-C. "605, 5 SE 479; 
Hecht y. Friesleben, 28 goa 181, 5 
SE 475. 

we Tae .—Riley v. Treanor, (Civ. A.) 25 
Ss 

[a] ono presumption as to mode of 
statement.—Where some or all of the 
allegations of a pleading are not ex- 
pressly specified as made either on 
personal knowledge or on informa- 
tion and belief, it cannot be presumed 
that they are of one kind rather than 
the other, and hence a verification 
to the effect that the facts stated by 
the pleader of his own knowledge are 
true and that those stated on informa- 
tion and belief affiant believes to be 
true, is bad, inasmuch as it does not 
embrace such undesignated allega- 
tions), Carrolivyv: McMillan, PS8—INie Cy 
140, 45 SE 530; Cole v. Boyd, 125 N. 
C. 496, 34 SE 557; Phifer v. Travelers’ 
His CO,4 tee ON. CC. 4107 31 USHew16s 
Hecht v. Friesleben, 28 S. C. 181, 5 
SE 475. 

59. See cases infra note 60. 

60. H. G. Bittleston Law, etc., 
Agency v. Howard, 172 Cal. 357, 156 
P 515; Christopher v. Condogeorge, 
2S Cale OGL Ole Po bias. lassen! ty. 
State Dental Examiners, 24 Cal. A. 
767, 142 P 505; State v. Anderson, 26 
Fla. 240, 8 S 1; Matter of Curtiss, 


134 App. Div. 547, 119 NYS 556 [aff 
197 N. Y. 583 mem, 91 NE 1111 mem]; 
Kieley v. Barron, etc., Heating, ete., 
Co., 87 App. Div. 317, 84 NYS 306; 
Lockwood v. MacLean, 90 S. C. 302, 
RS USB 9102 

61. Patterson v. Ely, 19 Cal. 28; 
Kinkaid v. Kipp, 8 N. Y. Super. 692; 
Ross v. Longmuit, 15 AbbPr (N.. Y.) 
326, 24 HowPr 49; Smalls v. Wilder, 
6S. C. 402; Morley v. Guild, 13 Wis. 


62. Orvis v. Goldschmidt, 2. NY 
CivProc 314, 2 McCartyCivProc 250, 
64 HowPr 71; Harnes v. Tripp, 4 
AbbPr (N. Y.) 232; Smalls v. Wilder, 


aN C. 402; Morley v. Guild, 13 Wis. 
63. Robinson v. Gregg, 57 Fed. 


186; Smails v. Wilder, 6 S. C. 402. 

64. Smalls v. Wilder, supra. 

65. Patterson v. Ely, 19 Cal. 28. 

66. Patterson v. Ely, supra. 

67. Williams v. Riel, 12 N. Y. Su- 
per. 601, 11 HowPr 374; Sexauer v. 
Bowen, 3 Daly (N. Y.) 405, 10 
AbbPrNS 335; Tibballs My Selfridge, 
12 HowPr (N. Y.) 64. Contra South- 
worth v. Curtis, 6 HowPr (N. Y.) 271, 
CodeRepNS 412. 

68. Walsh v. Pearce, 148 Ky. 760, 
147 SW 739. 

69. ree a v. Shorb, 7 Kan. A. 732, 


bee 

a LM Cady v. Case, 11 Wash, 124, 39 
71. Ark.—Brooks vy. Fassett, 19 

Ark. 666. 


Cal.—Brown y. Sandell, 79 Cal. A. 
313, 249 P 209. 


Ind.—Deering Harvester Co. v. 
Peugh, 17 Ind. A, 400, 45 NE 808. 

Mo.—Hambel v. Lowry, 264 Mo. 
168, 174 SW 405. 

N. Y.—Pratt v. Stevens, 94 N. Y. 
387; Peo. v. Campbell, 88 Hun 544, 
34 NYS 801. 

Va. 6 Munf. 


(20 Va.) 462. 

See Mackin v. Blalock, 133 Ga. 550, 
66 SE 265, 134 AmSR 220 (a verifica- 
tion to a plea to an. action on an un- 
conditional contract in writing is suf- 
ficient where defendant swears that 
the facts stated therein are true to 
the best of his knowledge and belief). 

72. Foge v, Foggs, s31iMev 302; 


Frazer v. Taylor, 2 HowPr (CN. Y:) 
77; Day v. Hamburgh, 1 Browne (Pa.) 
75; Graham vy. McCarty, 69 Tex. 3238, 
7 SW 342; Davis v. Campbell, 35 Tex. 
779; Wilson v. Adams, 15 Tex. 323;, 
Cates v. Mass, (Tex. Civ. A.) 14 SW 


1066. 
Adams v. White, 1 F. Cas. No. 


73. 
68; Adamson vy. Wood, 5 Blackf.- 
26 Ga. 649. 


(Ind. ) 448. 
74. Moore v. Morris, 
‘ 75. Burton v. Brooks, 25 Ark. 215; 
Wageones vy. Brown, 8 HowPr (N. Y.) 
"76 . lyons v. Allen, 76 N. J. L. 391, 
392, 69 A 642. 
Merton, 57 Mont. 


77. Henson Vv. 
ool, Sie OMT. 

78. Cal.—H. G. Bittleston Law, etc. 
Agency v. Howard, 172 Cal. 357, 156 
P 515; Brown v. Sandell, 79 Cal. A. 
313, 249 P 209. 

Ida.—Pence v. Durbin, 1 Ida. 550. 

N. Y.—Neuberger v. Webb, 24 Hun 
347; Embalmers’ Supply Co. v. Rowe, 
101 Mise. 717, 166 NYS 1045 [aff 186 
App. Div. 920, 166 NYS 1045]; Meads 
v. Gleason, 13 HowPr 309; Stannard 
v. Mattice, 7 HowPr 4: Van Horne 
v. Montgomery, 5 HowPr 238; Fitch 


v. Bigelow, 5 HowPr 237, 3 CodeRep 
216. But see Imlay v. New York, 
ete, BR. Com 3. N.Y SUDCrS Sasa 


CodeRep 94 (decided under an old 
stafute, and holding that no reason 
for an attorney’s verification need 
be stated, and no facts showing his 


knowledge). 

N. C.—Miller v. Curl, 162 N. C, 1, 

Oh.—Jirava v. 
(Reprint) 296, 1 ClevLRep. 227. 

154, 

153 P 664, 7 ALR 1; Chicago, etc., R. 
Cosine Mitchell, 19 Okl. DLs 101 P 850; 
378, 61 P 1067. 

Pa.—Johnson v. Smith, 158 Pa. 568, 


[7 SH 952. 
Brieska, 4 Oh. Dec. 
Okl.—Aldred v. Ray, 54 Okl. 
Garfield County v. Isenberg, 10 OkL 


28 eco Goldbeck vy. Brady, 4 Pa. 
Co. A 

S. C.—Pickman v. | Georgetown 
County ews OLS: 7 Cra ee 25 > Si enone 


Armstrong v. Friesleben, 28 0S 
605, 5 SE 479; Hecht v. Friesleben, 
28 SIG 181, 5 SE 475. 

91s Gillett v. Houghton, 8 Wis. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note 7umber, 
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to the record’® to verify the pleadings depends upon 
his relation to the party to the record or other ex- 
trinsic facts, such relation or facts should be stated 
But there need not be a 
formal averment of agency when a person verifies a 
pleading as agent, if it is reasonably clear, from the 
affidavit,$+ or from other circumstances in the case,*®? 


or recited in the affidavit.®°® 


that it was made in that capacity. 


required that the affidavit show the competency of the 
A verification by an 
of nonecommittal statements 


agent or attorney making it.5 
attorney consisting 


And see cases infra this note. 

[a] In Louisiana, where a statute 
permitting an attorney to verify un- 
der certain conditions and requiring 
him in such cases to include a state- 
ment of facts justifying such veri- 
fication, with authority in the court 
to inquire into the sufficiency there- 
of, was repealed, and another stat- 
ute enacted permitting attorneys in 
all cases to verify, although by an 
oversight the clause permitting the 
court to inquire into the reason why 
the attorney made the verification 
was retained, the court has no such 


authority. Ducre v. Bagur, 165 La. 
307,115 S 572. 
{b] The word “party,” as used in 


the statute providing when affidavit 
is made by agent or attorney it must 
set forth why it is not made by the 
party himself, means party to the 
suit, whether a natural person or a 
corporation. Chicago, etc., R. Co. v. 
Mitchell, 19 Okl. 579, 101 P 

{c] If attorney verifies because of 
party’s nonresidence (1) it is held in 
some cases that he should so state 
in his affidavit (Burgess v. Jacobs, 14 
B. Mon: > (Ky.~). 517), (2). and the 
statement should be made positive- 
ly (Stickney v. Wolf, 2 Oh. Dec. (Re- 
print) 403, 2 WestLMonth 602). (3) 
Other cases hold that a mere state- 
ment that the party is a nonresident 
or is absent from the county is in 
itself a sufficient statutory reason 
for the verification by attorney, with- 
out a further statement that it is 
for that reason that the verification 
is made by the attorney. Guyton v. 
Terrell, 132 Ala. 66, 31 S 83; Stephens 
Vv. Parrish, 83 Cal. 561, 23 P 797. (4) 
Statement that reason is that plain- 
tiff does not reside in the county and 
is a corporation is sufficient. Clark’s 
Cove Fertilizer Co. v. Stever, 29 Misc. 
571, 62 NYS 249. 

[d] That affiant is better informed 
than party by reason of being party’s 
assignor is sufficient reason for fail- 
ure of party to verify. H. G. Bittle- 
ston Law, etc., Agency v. Howard, 172 


Caleb, 156=P 2515 
[e] Formal statement unneces- 
sary.—‘“It is not vital to such a veri- 


fication that tHe affidavit specify in 
formal characterization the facts con- 
stituting the reasons why it is not 
made by the party, where such rea- 
sons can be gathered from all the 
facts stated in the affidavit, _when 
read in the light of the pleading.” 

H. G. Bittleston Law, etc., Agency v. 
Howard, 172 Cal. 357, 360, 156 P 515. 

{f] Code provision, requiring 

statement of reason why verification 
was not made by one of the parties, 
is mandatory. Colorado Springs 
‘Rapid Transit R. Co. v. Albrecht, 22 
Colo. A. 201, 123°P 957. 
- {g] Verification held insufficient 
under a statute permitting an attor- 
ney to verify when the client is not 
within the county where the attor- 
ney resides, the attorney’s stated rea- 
son for the failure of the party to 
make affidavit being that he was ab- 
sent from the county where deponent 
had his principal office. Treen Mo- 
tors Corp. v. Van Pelt, 106 Misc. 357, 
174 NYS _ 500. 

{h] Where facts are within attor- 
ney’s personal knowledge (1) some 
cases hold that he need not state in 
his affidavit the reason why the par- 
ty himself did not verify (Matter of 


PLEADING 


It is sometimes 


Mahoney, 88 App. Div. 140, 84 ete 
329; Gourney Vv. Wersuland, OLPING 
Wil Super. 613); Betts: vy. Kridell, 12 
NYSt 163; 13. NYCivProc 1575 ja2i0 
AbbNCas 1; The Senorita v. Simonds, 
1 Or. 274); (2) and others hold that 
the statement that the facts are with- 
in the personal knowledge of the-at- 
torney is itself a sufficient reason 
why the affidavit is made by the at- 
torney instead of by the party (New- 
man v. Bird, 60 Cal. 372; Jirava v. 
Brieska, 4 Oh. Dec. (Reprint) 296, 1 
ClevLRep 227). 

79. See supra § 847. 

80. Phonoharp Co. v. Stobbe, 20 
Mise. 698, 46 NYS 678; Carolina 
Grocery Co. v. Moore, 63 S. C. 184, 41 
SE 88; Hook v. Payne, (Tex. Civ. A.) 
185 SW 1014. 

81. Remington Sewing Mach. Co. 
v. Cushen, 8 Mo. A. 528; Myers v. 
Gerrits, 13 AbbPr (N. Y.) 106; The 
Senorita v. Simonds, 1 Or. 274. 

[a] For example, failure to state 
and swear to the fact of agency is 
not fatal where it is added by way of 
description thus: “A. B., agent for 
plaintiff, makes oath and says.” Rem- 
ington Sewing Mach. Co. v. Cushen, 8 


ee A. 528. 
Irwin v. Evans, 92 Mo. 472, 4 


sw "693; O’Brien v. Yare, 88 Mo. A. 
[a] For example (1) Where one 


verifies as an attorney, his license 
and the fact that he assumes to act 
as such is sufficient to show his au- 
thority to act. O’Brien v. Yare, 88 
Mo. A. 489. (2) So where, from the 
peculiar form of the affidavit by the 
attorney, affiant did not swear to the 
fact that he was the attorney for 
defendant, but the record showed that 
defendant, by his attorney, naming 
affiant, by leave of the court, filed 
the amended plea in abatement, it 
was held that this showed that he 
was recognized by the court as an 
attorney in the cause for defendant, 
and, having authority to appear in the 
cause, he had authority to make the 


affidavit. Irwin v. Evans, 92 Mo. 472, 
4 SW 693. 
83. See statutory provisions; and 


cases infra this note. 

[a] Averments held _ sufficient.— 
(1) Under a statute providing that 
when verification of a pleading is 
made by a person other than a party, 
it must contain averments showing 
affant competent to make the same, 
it has been held that the competency 
of affiant may be shown by a general 
averment that affiant had knowledge 
of the statements of the pleadings, 
and knew them to be true. Searle v. 
Richardson, 67 Iowa 170, 25 NW 113; 
Yoe v. Nichols, 51 Iowa 330, 1 NW 
664; Rausch v. Moore, 48 Iowa 611, 
30 AmR 412. (2) So it may be shown 
by averments that affiant’s knowledge 
of the facts is better than the knowl- 
edge of the party, and that he knows 
the facts pleaded to be true, and has 
personal knowledge thereof. Bald- 
win v. Moser, 123 NW 989, 155 Iowa 
410, 1836 NW 195. (3) Averments in 
the verification that affiant ‘“‘was fa- 
miliar with all the statements” made 
in the answer, and was “familiar with 
the facts of this case as claimed by 
the defendant’”’ were sufficient. Tur- 
ner v. Loomis, 146 Iowa 655, 660, 125 
NW 662. 
ie Cohen v. Flaxman, 232 Ill. A. 
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which, if false, could not support a conviction for 
perjury, is insufficient.** 

[§ 857] (b) Knowledge, Information, and Belief. 
The same rules governing verifications by a party®® 
control as to whether a verification by an attorney or 
agent’® may be positive,** or on mformation and be- 
lief,88 or must be positive.*® 
positive he should show specifically what knowledge 
he has of all material facts stated in the pleading 
verified,®® but it is unnecessary to show that his 


If the verification is 


85. See supra § 855. 
86. See supra § 850. 
[a] Degree of certainty required.— 


(1) Reasonable certainty in the af- 
fidavit relative to affiant’s means of 
knowledge or ground of belief is suf- 
ficient. Duparquet v. Fairchild, 49 
Hun 471, 2 NYS 264. (2) “The law 
does not require that the affidavit 
shall be certain to a certain intent 
in every particular.” Bellaire First 
Nat. Bank v. Mason, 57 Iowa 105, 10 
NW. 294. 
87. See cases infra note 90. 
88. See cases infra note 92. 
Belief in truth of information. 
—(1) If information in a_ verified 
pleading is derived from a client, the 
attorney should swear that he be- 
lieves it to be true. Yazoo Delta 
Mortg. Co. v. Harlow, 145 Miss. 221, 
110 S 585. (2) So under the verifica- 
tion of Pleading Act requiring affiant 
to state that the pleadings are true 
or that he believes them to be true, 
an affidavit by an attorney that the 
pleadings were true to the best of his 
knowledge formed’ on information 
from his client is insufficient for it 
neither states that the pleadings were 
true to affiant’s personal knowledge 
nor that he believes them to be true. 


Thomas v. Kean, (Tex. Civ. A.) 190 
SW 847. 
89. Warman v. Akron First Nat. 


Bank, 70 Ill. A. 181; Pardi v. Conde, 
27 Mise. 496, 58 NYS 410. 


90. Fee Rae oe v. Orson, 6 
Alaska 289. 

Cal.—Silcox v. Lang, 78 Cal. 118, 
20 P 297. 


Iowa.—Clute v. Hazleton, 51 Iowa 
355). 2 NEW 6X2 Brady v. Otis, 40 
we 97; Leach v. Keach, 7 Iowa 

Kan.—Johnson v. Woodbury Trust 
Co., (A.) 57 P 184; Aiken v: Franz, 
2-Kan. Ast 52.48 P 306. 

Mo. —Bridgeford v. The Elk, 6 Mo. 


356. 
N. Y.—Morris v. Fowler, 99 App. 
Div. 245, 90 NYS 918; ‘Moran v. 


Helf, 52 ‘App. Div. 481, 65 NYS abi bese 
Beyer v. Wilson, 46 Hun 397, 12 NyYst 
415; Treen Motors Corp. v. Van Pelt, 
106 Misc. 357, 174 NYS 500; Boston 
Locomotive Works v. Wright, 15 
HowPr 253; Peo. v. Allen, 14 HowPr 
334; Meads v. Gleason,’ 13 HowPr 
309: Hubbard y. National Protection 
Ins. Co., 11 HowPr 149; Treadwell 
v. Fassett, 10 HowPr 184; Stannard 
v. Mattice, 7 HowPr 4; Van Horne v. 


Montgomery, 5 HowPr 238; Fitch v. 
Bigelow, 5 HowPr 237, 3 CodeRep 
216; Dixwell v. Wordsworth, 2 Code 
Rep 1. 

N. C.—Hammerslaugh v. Farrior, 


Sb INR Cit obi 
Win Cr Oite 
Pay eyes v. Smith, 158 Pa. 568, 
28 A 14 
Ss. Gncaeeteee v. Friesleben, 28 
S.C. 605, 5 SE 479;.. Hecht. v. Fries- 
leben, 28 S. C. 181,°5 SH 475. 
Tex.—Bowles v. Glasgow, 36 Tex. 


Cowles v. Hardin, 79 


Ww. Va.—Quesenberry v. People’s 
ee: etc., Assoc., 44 W. Va. 512, 30 


Wis.—Roosevelt v. Ulmer, 98 Wis. 
3856, 74 NW 124; Morley v. Guild, 13 


Baye 576; Gillett v. Houghton, 8 Wis. 
[a] When facts show lack of 


knowledge.—A general statement that 


.| affiant has personal knowledge of the 
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client knows anything about them.°®? 


davit is made on information and 


show the source of the agent’s information and the 


grounds of his belief.” 


Interrogation as to sufficiency of knowledge. 
the absence of a statute authorizing it, a party may 
not interrogate a third person verifying the pleading 
of the adverse party as to the sufficiency of his 
knowledge of the facts alleged in the pleading.®® 

Denial of knowledge or information sufficient to 
form a belief. Where a party by its agent denies any 
knowledge or information sufficient to form a belief, 
it is not necessary that he should state the grounds 


of his belief.°4 


[§ 858] (c) Possession of Instrument on Which 


Action or Defense Based. When 


founded upon a written instrument for the payment 


facts alleged, accompanied by fur- 
ther statements showing that he does 
not have such knowledge, is unavail- 
ing. Morris v. Fowler, 99 App. Div. 
245, 90 NYS 918; Moran v. Helf, 52 
App. Div. 481, 65 NYS 113; Treen Mo- 
tors Corp. v. Van Pelt, 106 Misc. 357, 
174 NYS 500. i 

{[b] Mere failure of affidavit to 
command confidence is not in itself 
ground for setting it aside. Beyer v. 
Wilson, 46 Hun 397, 12 NYSt 415. 

[c] Statement that affiant “is fa- 
miliar with all the facts” set out in 
the pleading sufficiently shows that he 
possessed a personal knowledge there- 
of. Johnson vy. Woodbury Trust Co., 
(Sans FAY) S57. P34: 

{d] Statement that affiant knows 
facts more fully than party (1) does 
not show actual knowledge where it 
does not appear how much the party 
knows. Silcox vy. Lang, 78 Cal. 118, 
20 P 297; Boston. Locomotive Works 
v. Wright, 15 HowPr (N. Y.) 253. 
(2) But an affidavit setting forth that 
affiant is better informed as to the 
facts than tne party and that the 
pleading is true of his own knowledge 
sufficiently shows actual, knowledge 
of the facts. H. G. Bittleston Law, 
etc., Agency v. Howard, 172 Cal. 357, 
156 P 515 [overr Silcox v. Lang, su- 
pra (per Sloss, J.)] 

{e] Verifications held sufficient.— 
Brown v. Sandell, 79 Cal. A. 313, 249 
P 209; Brady v. Otis, 40 Iowa 97; 
Johnson v. Woodbury Trust Co., 8 
Kan. VA. 860; 9579 P.d34; unt ov. A t- 
chison, etc., R. Co., (Tex. Civ. A.) 28 
SW 460. ) 

{f] Verifications held insufficient. 
—Boston Locomotive Works v. 
Wright, 15 HowPr (N. Y.) 253; Hunt 
v. Meacham, 6 HowPr (N. Y.) .400; 
Hammerslaugh v. Farrior, 95 N. C. 
135; Cowles v. Hardin, 79 N. C. 577; 
Johnson v. Smith, 158 Pa. 568, 28 A 
144; Bray Clothing Co. v. Shealy, 53 
S. C. 12, 30 SE 620; Quesenberry v. 
People’s Bldg., etc., Assoc., 44 W. Va. 
512, 30 SE 73. 

[g] Knowledge of facts in verifi- 
cation.—A verification which alleges 
that “I make this verification because 
the facts therein are within my own 
knowledge,” has reference to the facts 
stated in the verification and not in 
the pleading, and is insufficient. De- 
gree v. Orson, 6 Alaska 289. 

Effect of possession of instrument 
see infra § 858. 
oe Bowles v. Glasgow, 

92. Hawaii.—Morgan v. Manuel, 1 
Hawaii 291. 

Miss.—Yazoo Deita Mortg. Co. v. 
Harlow, 145 Miss. 221, 110 S 585. 

Mo.—Eldridge  v. The William 
Campbell, 27 Mo. 595. 

N. Y.—Bowery Sav. Bank v. Ward, 
188 App. Div. 598, 177 NYS 219; Neu- 
berger v. Webb, 24 Hun 347; Em- 
balmers’ Supply Co. v. Rowe, 101 
Mise. 717, 166 NYS 1045 [aff 180 
App. Div. 920, 166 NYS 1045]; Nel- 


86 Tex. 
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When the affi- 
belief it should 
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of money only and such instrument is in the posses- 
sion of the attorney, he may verify without setting 
forth the reason why the party does not verify,®® and, 


if on information and belief, without setting forth 


In 


in writing. 


further facts respecting the grounds of his belief,°°® 
and, if on positive knowledge, according to some deci- 
sions,?? but not all®® without further statement 
respecting his means of knowledge. 
strument imports a writing;®® and hence a verifica- 
tion by an attorney in an action upon an instrument 
for the payment of money only is not defective be- 
cause it fails to state expressly that the instrument is 


The word in- 


[§ 859] 6. Signature. It is not necessary for both 


the pleading is 


son v. Baruch, 60 Mise. 357, 113 NYS 
449; High Rock Knitting Co. v. Bron- 
ner; hk Mise. 627,, 43) NYS) 725 ‘fart 
29 App. Div. 627 mem, 52 NYS 1143 
mem]; McConnell v. Fried, 176 
NYS!) 521; Soutter v. Mather, 14 
AbbPr 440; Peo. v. Allen, 14 HowPr 
334; Maine Bank v. Buel, 14 HowPr 


811; Meads v. Gleason, 13 HowPr 
309; Hubbard v. National Protection 
Ins. Co., 11 HowPr 149; Treadwell 


v. Fassett, 10 HowPr 184; 
v. Mattice, 7 HowPr 4; 
Wordsworth, 2 CodeRep 1. 
eae C.—Cowles v. Hardin, 79 N. C. 
Ss. C.—Pickman Vi Georgetown 
County, 130 S. C. 18-125 SE 191. 
Wis.—Roosevelt v. Ulmer, 98 Wis. 
3856, 74 NW 124; Frisk v. Reigelman, 
75 Wis. 499, 43 NW 1117, 44 NW 766, 
17 AmSR 198; Kirst v. Wells, 47 Wis. 
56, 1 NW 357; Taylor v. Robinson, 26 


Stannard 
Dixwell v. 


Wis. 545. 
[a] Knowledge of persons from 
whom information derived.—(1) 


Where a pleading is verified by one 
hot a party to the suit, it must show 
that affiant derived his information 
from some persons having knowledge 
of the facts. Nelson vy. Baruch, 60 
Misear3 5) U3 IN YS; 4495852) Ths) a 
statement that affiant’s sources of 
belief are “facts obtained in investi- 
gations . . and statements of wit- 
nesses” is insufficient. Nelson y. Bar- 
uch, supra. 

{[b] Personal interviews with 
client are adequate as an attorney’s 
source of information. McConnell 
v. Fried, 176 NYS 521. 

[c] Representations of client have 
been held to form sufficient grounds 
for an attorney’s belief. Dixwell v. 
Wordsworth, 2 CodeRep (N. Y.) 1. 

[dad] Statement that his “knowl- 
edge’ is derived from certain infor- 
mation in an affidavit by an attor- 
ney sufficiently states that such in- 
formation is “the ground of his be- 
lief,” where all the allegations of 
the pleading are on information and 
belief. High Rock Knitting Co. v. 
Bronner, 18 Misc. 627, 483 NYS 725 
[aff 29 App. Div. 627 mem, 52 NYS 
1143 mem]. 

Le] Verifications held sufficient.— 
LeFevre v. Latson, 7 N. Y. Super. 650; 
Pardi v. Conde, 26 Misc. 202, 55 NYS 
1004 [rev on other grounds 27 Mise. 
496, 58 NYS 410]; Levey v. Duff, 90 
NYS 410; Drevert v. Appsert, 2 AbbPr 

: ney v. Mattice, 7 


Effect of possession of instrument 
see infra § 858. 

Verification by agent or officer of 
corporation see Corporations § 2976. 

93. Baldwin v. Moser, 123 NW 989, 
155 Iowa 410, 136 NW 195. 

94. American Audit Co. v. Indus- 
trial Federation, 84 App. Div. 304, 82 
NYS 642. 

95. Hyde v. Salg, 27 Hun (N. Y.) 
369; Clark’s Cove Fertilizer Co. v. 
Stever,, 29 Misc. 571, 62 NYS 249: 


the pleading and the affidavit of verification to be 
subseribed by the person verifying in order to satisfy 
the requirements of the affidavit,? and hence affi- 


Smith v. Rosenthall, 11 HowPr (N. 
Y.) 442; Boykins Buggy Co. v. Light- 
sey, 102 S. C. 288, 86 SE 639; Market 


Nat. Bank vy. Hogan, 21 Wis. 317; 
Bates v. Pike, 9 Wis. 224; Gillett v. 
Houghton, 8 Wis. 1.311; Mills ~v- 


Houghton, 8 Wis. 311. 

[a] Statement that affiant “has the 
contract” upon which the action is 
brought for the recovery of money 
only is sufficient to bring the affida- 
vit within the code provision. Clark’s 
Cove Fertilizer Co. v. Stever, 29 Misc. 
571,62 NYS 249. To same. effeet 
See xe Rosenthall, 11 HowPr (N. 

3), 3 

96. Smith v. Mulliken, 2 Minn. 319; 
Griffin v. Asheville Light Co., 111 N. 
C. 434, 16 SE 423; Johnson v. Max- 
well, 87 N. C. 18; Hecht v. Chase, 158 
Wis. 342, 149 NW 29; Market Nat. 
Bank v. Hogan, 21 Wis. 317; Crane 
v. Wiley, 14 Wis. 658. 

[a] “Possession alone of the in- 
strument on which the action or de- 
fense is founded, is a sufficient stat- 
utory ground of belief to enable the 
attorney to make the affidavit.’”’ Mar- 
ket Nat. Bank v. Hogan, 21 Wis. 317, 


320. 

] In New York.—Hyde v. Salg, 
27 Hun 369; Matthews v. Smith, 9 
NYCivProc 165; Smith v. Rosenthall, 
11 HowPr 442; Mason v. Brown, 
HowPr 481; Hunt v. Meacham, 6 
HowPr 400. Contra Wheeler v. Ches- 
ley, 14 AbbPr 441; Soutter v. Math- 
er, 14 AbbPr 440; Myers v. Gerrits, 
13 AbbPr 106; Meads v. Gleason, 13 
HowPr 309; Hubbard vy. National Pro- 
tection Ins. Co., 11 HowPr 149; Tread- 
well v. Fassett, 10 HowPr 184. 

97. Smith v. Mulliken, 2 Minn. 319; 
Griffin v. Asheville Light Co., 111 N. 
C. 434, 16 SE 423; Johnson vy. Max- 
Welly gst. Nn GC.) US: 

{a] Possession of the instrument 
sued on is sufficient. “knowledge or 
grounds of belief’ to enable an at- 
torney to make the affidavit. Griffin 
v. Asheville Light Co., 111 N. C. 434, 
16 SE 423. . 

[b] In New York (1) this rule has 
been recognized. Myers vy. Gerrits, 
13 AbbPr 106; Mason vy.’ Brown, 6 
HowPr 481 (dictum). See Clark’s 
Cove Fertilizer Co. v. Stever, 29 Misc. 
571, 62 NYS 249. (2) But in other 
cases a contrary view has been taken. 
Soutter v. Mather, 14 AbbPr 440; 
Hubbard yv. National Protection Ins. 
Co., 11 HowPr 149; Treadwell vy. Fas- 
sett, 10 HowPr 184; Stannard v. 
Mattice, 7 HowPr 4. See Wheeler vy. 
Chesley, 14 AbbPr 441 (dictum). 

98. Hecht _v. Chase, 158 Wis. 342, 
149 NW 29; Market Nat. Bank vy. Ho- 
gan, 21 Wis. 317; Crane v. Wiley, 14 
Wis. 658. See also New York cases 
supra note 97. 

99. Abbott v. Campbell, 69 Nebr. 
Situl a 90) NW) ool 
1. Abbott v. Campbell, supra. 

2. Peo. v. Campbell, 88 Hun 544, 
34 NYS 801. 

Signature to verification as signa- 
ture to pleading see supra § 823. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 859-863] 


davits not signed by affiant may be sufficient; but, 
where neither the pleading nor the affidavit is so 
signed, a contrary result has been reached. 

[§ 860] 7. Jurat—a. In General. The jurat 
should conform to the local statutory requirements,°® 
and to the general rules governing affidavits.® It 
should be made by a properly authorized officer,” and 
should show on its face the officer’s authority,® and 
that the officer who signed the certificate and affixed 
the seal was the one by whom affiant was sworn. 
Ordinarily the officer’s seal is not essential to its 
validity,+° unless required by statute.4+ An unat- 
tested jurat showing that the affidavit was made in 
open court is sufficient.1? 

[§ 861] b. Who May Administer Oath. Statutes 
usually designate what officers may take affidavits.13 
If the statute does not designate any particular offi- 
cer, a verification may be made before any officer 
within the state authorized to administer oaths.+* 
Unless forbidden by statute,1® an attorney, who is a 
notary public, may administer an oath to his client in 
the verification of a pleading,!® and so, if he is a no- 
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tary public, may the attorney’s clerk.17 Such prac- 
tice is, however, generally disapproved by the 
courts,'® but the proceeding cannot be treated as a 
nullity,'® and the failure of the other party to take 
advantage of it in apt time will operate as a waiver 
of the irregularity.?° 

[§ 862] 8. Amendment.? An affidavit of verifi- 
cation may usually be amended nune pro tune, in re- 
spect of the jurat,?? or venue,?° or in respect to any 
other matter either of form,?+ or substance,?° within - 
the discretion of the court,*° where the allowance of 
the amendment tends to a fair trial of the case on the 
merits and the adverse party is given a reasonable 
time to meet the amended pleading.?7 Since the 
verification is no part of the pleading,?® statutes re- 
specting the amendment of pleadings do not apply.?°® 

[§ 863] 9. Effect—a. In General. Verification in 
a case not provided for by statute does not improve,®° 
or impair*? the efficacy of a pleading. Nor will a 
verification aid a pleading which is insufficient,?? or 
save it from being deemed frivolous.?* The only ef- 
feet of verifying a denial of the execution of a writ- 


To affidavit generally see Affida- 
vits §§ 90-97. 

3. Blake v. Nichols, 4 Blackf. 
(ind.) 311; Smith v. Benton, 15 Mo. 
371; Peo. v. Campbell, 88 Hun 544, 
34 NYS 801; Cahoon vy. Everton, 187 
N. C. 369, 121 SE 612; Currie v. Gol- 


conda, Min:} ete., Co., 157° N. C.. 209; 
72 SE 980; Alford v. McCormac, 90 
NG On Lod. 


4 Laimbeer v. Allen, 4 N. Y. Su- 
per. 648, 2 CodeRep 15. 

5. See statutory provisions. 

{a] Jurat in form of single ac- 
knowledgment required by law to deed 
of conveyance does not show legal 
verification of a plea controverting a 
plea of privilege. Rogers v. Alex- 
ander, (Tex. Civ. A.) 289 SW 1070. 

6. See Affidavits §§ 98-120. 
also cases infra notes 7-12. 

7. U. S.—Edgefield Bank v. Farm- 
ers’ Co-op. Mfg. Co., 52’'Fed. 98, 2 
CCA 637, 18 LRA. 201. 

N. J.—Trenton Bank v. Wallace, 9 
INSP Sil oo. 

N. Y.—Matter of Hotchkiss, 17 Miss. 
670, 41 NYS 481. 

On—Fowler wv. — Hyer) 2) Oh. Dec. 
(Reprint) 49, 1 WestLMonth 210. 

Wis.—Fellows v. Menasha, 11 Wis. 
558. 

[a] Foreign affidavit—In New 
Jersey it has been held that verifica- 
tion of a plea that there is another 
action pending for the same cause in 
another state, made before a judicial 
officer of such other state, is insuffi- 
cient. In such a case the plea must 
be verified by an affidavit accompa- 
nied by a record of the proceedings 
in such action, under the seal of the 
court and properly authenticated. 
Trenton Bank v. Wallace, 9 N. J 
83 


See 


8. Matter of Hotchkiss, 17 Misc. 
870, 41 NYS 431; Williamson v. Wil- 
liamson, 2 NYCivProc 428, 3 


NYCivProc 69, 64 HowPr 450; Bruce 
v. Gibson, 8 Oh. Dec. (Reprint) 31, 5 
CineLBul 101; Fellows v. Menasha, 
11 Wis. 558. i 

[a] Official description.—An officer 
signing a verification should add some 
designation of the office in virtue of 
which he is acting. Bruce v. Gibson, 
8 Oh. Dec. (Reprint) 31, 5 CincLBul 
101. 

9. Naudain v. Naudain, 24 Del. 248, 
75 A 609. f 

{a] Affidavit and certificate held 
sufficient.—Naudain v. Naudain, 24 
Del. 248, 75 A 609. ; 

10. Venneman v. Sievering, 9 Oh. 
Dec. (Reprint) 459, 14 CinecLBul 5; 
Fowler v. Eyer, 2 Oh. Dec. (Reprint) 
49, 1 WestLMonth 210. 

il; Sones v, Jones, 19 Del. 14,50 
A 212 (‘under a statutory require- 
ment that notaries public use seals 


in the transaction of official business, 
an action for divorce will be dis- 
missed where the certificate of the 
notary to the affidavit annexed to 
the petition did not bear the seal of 
the notary). 

12. Stanton v. Burge, 34 Ga, 435. 

13. See statutory provisions; and 
eases infra this note. 

[a] Clerk of court has been held 
authorized to verify pleadings under 
the statutes. Hinton v. Virginia L. 
AGC pe Ooh G A. ANA (ORI CU SRaiy POM 
Fowler v. Eyer, 2 Oh. Dec. (Reprint) 
49, 1 WestLMonth 210. 

[b] Deputy clerk.—(1) The au- 
thority of a clerk to take an affida- 
vit extends also to his deputy. Evans 
v. Ellis, (Tex. Civ. A.) 257 SW 294; 
Walthew v. Milby, 3 Tex. A. Civ. Cas. 
§ 119. (2) Such authority of a dis- 
trict clerk and deputies has been held 
not limited under the statutes to pro- 
ceedings appertaining to the court of 
which he. is clerk. Evans v. Ellis, 
supra. 

{e] District attorney, authorized 
generally to take and certify affida- 
vits, may verify a pleading. Haile v. 
Smith, 128 Cal. 415, 60 P 10382. 

14. Bigelow v. Porto Rico Plant- 
ers’ Co., 7 Porto Rico Fed. 386; Cheat- 
ham vy. Pearce, 89 Tenn. 668, 15 SW 
1080; Carlisle v. Cowan, 85 Tenn. 165, 
2 SW 803; Martin v. Porter, 4 Heisk. 
(Tenn.) 407. 

Generally see Affidavits §§ 30-47. 

15. Tootle v. Smith, 34 Kan. 27, 7 
P 577; Warner v. Warner, 11 Kan. 
121. 

16. Ariz.—Hankins v. Helms, 12 
Ariz. 178, 100 P 460, 12 Ariz. 104, 95 
fF eS 

Ill.—Hollenbeck v. Detrick, 162 Tll. 
388, 44 NE 732; McCormick v. Hig- 
gins, 190 Ill. A. 241. 

Ind.—Yeagley v. Webb, 86 Ind. 424. 

Mo.—State v. Noland, 111 Mo. 473, 
19 SW 715; Smith v. Ponath, 17 Mo. 
A, 262. 

Nebr.—Schuyler Nat. Bank v. Bol- 
long, 24 Nebr. 821, 40 NW 411 [writ 
of error dism 150 U. S. 85, 14 SCt 24, 
37 L. ed. 1008]. 

Oh.—Broemer y. Nordhoff, 8 Oh. 
Dec. (Reprint) 211, 6 CincLBul 289. 
But see Meade v. Thorne, 2 Oh. Dec. 
(Reprint) 289, 2 WestLMonth 313 
(holding such verification invalid un- 
der statutes). 

Tex.—Coody v. Shawver, (Civ. A.) 
161 SW 935; Kosminsky v. Raymond, 
DOE xian At iQ eueo le SI Vae is 

17. Schuyler Nat. Bank vy. Bollong, 
24 Nebr. 821, 40 NW 411. 

18. Phillips v. Phillips, 185 Ill. 629, 
57 NE 796; Hollenbeck v. Detrick, 
LGA EL 88,1 44a teas, oui mela svi. 
Litchfield, 141 Ill. 469, 31 NE 123; 


McCormick v. Higgins, 190 Ill. A. 241; 
Anonymous, 4 HowPr (N. Y.) 290; 
Gilmore v. Hempstead, 4 HowPr (N. 
Y.) 153; Horsfall v. Matthewman, 3 
M. & S. 154, 105 Reprint 568; Cooper 
eons 12 Price 149, 147 Reprint 


19. Gilmore v. Hempstead, 4 
HowPr (N. Y.) 153; Horsfall v. Mat- 
thewman, 38 M. & S. 154, 105 Reprint 


568. 

20. Phillips v. Phillips, 185 Ill. 629, 
57 NE 796; Linck v. Litchfield, 141 
Ill. 469, 31 NE 123; Smith v. Ponath, 
17 Mo. A. 262; Gilmore v. Hempstead, 
4 HowPr (N. Y.) 153. 

21. Amendment of affidavit in gen- 
eral see Affidavits §§ 121-136. 

Supplying verification by amend- 
ment see supra § 630. 

22. Mo.—Bergesch v. Keevil, 19 
Mo. 127. 

WabE es OhESeR v. Jones, 2 Nebr. 


N. Y.—Rogers v. McLean, 11 AbbPr 
440 [aff 34 N. Y. 536, 31 HowPr 279]. 
Oh.—Bantz v. Rover, 14 Oh. Cir. Ct. 


N. S. 218, 34 Oh. Cir. Ct. 201; Venne- 
man v. Sievering, 9 Oh. Dec. (Re- 
print) 459, 14 CincLBul 5; Stevens v: 


White, 2 Oh. Dec. 
WestLMonth 394. 
Tex.—Arnold v. Kreissler, 22 Tex. 


80. 

23. Yellow Pine Co. v. Atlantic 
Lumber Co., 21 Misc. 164, 47 NYS 79 
[aff 22 App. Div. 629, 50 NYS 1135]. 


(Reprint) 107,. 1 


24. Baker v. Wahrmund, 5 Tex. 
Civ. A. 268, 23 SW 1023. 
25. Kerns v. Roberts, 2 Oh. Dec. 


(Reprint) 537, 3 WestLMonth 604. 
26. Nev.—Heintzelman y. L’Am- 
oroux, 3 Nev. 3877. 
N. C.—Cantwell v. Herring, 127 N. 
©. St, 30 SE) 140: : 
B Che vipers v. Bennett, 1 Or. 
Porto Rico.—Rosado v. Ponce R., 
etc., Co., 18 Porto Rico 593. 
ae rae v. Higden, 4 Coldw. 
See Benjamin v. Bankers’ Union, 
173 Ill. A. 620 (discretion properly 
exercised in denying amendment). 
27. Best v. Dunn, 126 N. C. 560, 
36 SE 126. 
28. See supra § 824. 
29. Fusco vy. Adams, 11 NYS 735, 
19 NYCivProc 48. 
30. Mosser v. Mosser, 29 Ala. 313. 
31. Porter v. Bichard, 1 Ariz. 87, 
25.P, 530, 
Farrington v. Wright, 1 Minn. 


33. Thorn v. New York Cent. Mills, 
ie ae CNSR Lo [aft ee Ap ber 

Right to strike verified pleading as 
sham see.infra § 995. 
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ten instrument is to relieve the party from having 
admitted its genuineness and due execution;** and 
the instrument itself is admissible notwithstanding 
such denial if there is sufficient proof of its execu- 
tion.®® 

Verification of a superfluous pleading does not add 
to, or diminish, the rights and obligations existing 
under the previous pleadings.*°® 

An amendment which introduces no new or mate- 
rial allegations, but merely dismisses as to a party, 
does not deprive the pleader of the benefit of his veri- 
fication to the original complaint.** 


[§ 864] b. Defective Verification. A defective 


X. PROFERT, OYER 
[By Frep. G. 


[§ 865] A. Profert and Oyer**-—1. Profert—a. 
Definition and General Nature. Profert is a profes- 
sion upon the part of a pleader who relies upon a 
written instrument** that he brings the writing into 
court for its inspection and that of his adversary.*® 
The import and practical meaning of profert is that 
the pleader has the writing in court ready to give his 
opponent oyer thereof.*® As originally understood, 
the term implied that as a fact the written instru- 
ment pleaded was produced in court and read,®° or a 
copy therecf was annexed to the pleading.®1 The 
usual practice in modern pleading is to insert the 
profert as a matter of form, and file the writing with 
the pleading, to be read or copied by the other par- 
UNS 

Purpose. The purpose of profert is: (1) For the 
inspection of the court,®* that it may see whether the 

34. Gernon v. Sisson, 


21 Cal. A. 
P23 Lola. 85, 
35. Harris v. Basden, 162 Ala. 367, 


[a] 
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Crane vy. Wiley, 14 Wis. 658. 
Verification by one of several 
parties.— Where several parties plead 


[§§ 863-865 


verification should not, under some decisions, be 
treated as a nullity unless the opposite party is given 
an opportunity to correct the defect.?* A motion to 
strike should first be made.°® Other cases hold that 
a substantially defective verification is a nullity,*° 
and the pleading may be treated as unverified.44 A 
defective verification furnishes, however, no ground 
for setting aside the pleading,*? nor does it affect 
jurisdiction of the court.*? Neither is the validity of 
a judgment thereby impaired.*# If one who has no 
authority to do so verifies a pleading, it may still be 
deemed good as an unverified pleading.*® 


, AND EXHIBITS 


Krivonos ] 


instrument is duly executed,®4 and without erasure 
or interlineation;** or to let the court see if a deed 
relied upon is fair and honest on view,°® or is in ef- 
fect a deed;*? and to place it in the power of the 
court to give the opposite party oyer if required.®® 
(2) For the benefit of the adverse party,®® that he 
may know whether it be his seal and signature;°° 
whether there be any indorsements or addenda, or 
references to other instruments, which may vary the 
covenant, or show that they have been in part or 
wholly fulfilled ;°+ and particularly that he may com- 
pare it with the declaration and incorporate a correct 
transcript of it with the record, that the judgment 
rendered upon it may be pleaded in bar to any future 
action.®? 

Under codes. The doctrine of profert as employed 
at common law has no place in the code system of 
fra § 869. 


49. Standard L., etc., Ins. Co. v. 
Thornton, 97 Tenn. 1, 40 SW 136. 


50 S 321. 

36. Silliman v. Eddy, 8 HowPr (N. 
epee. 

387. Kennedy v. Barker, 11 D. C. 
340. 

38. Laimbeer v. Allen, 4 N. Y. Su- 
per. 648, 2 CodeRep 15. 

39. Pence v. Durbin, 1 Ida. 550; 
Gilmore v. Hempstead, 4 HowPr (N. 
Y.) 153. See Hardwick v. Campbell, 
7 Ark. 118 (recognizing rule). 

[a] Demurrer to pleading does not 
lie. Hardwick v. Campbell, 7 Ark. 


118. 

40. Quin v. Tilton, 9 N. Y. Super. 
648; Sexauer v. Bowen, 3 Daly (N. 
Y.) 405, 10 AbbPrNS 335; Freidland- 
er v. Pollock, 5 Coldw. (Tenn.) 490; 
Trabue v. Higden, 4 Coldw. (Tenn.) 
620. 

41. Smith v. Mulliken, 2 Minn. 319; 
Moran v. Helf, 52 App. Div. 481, 65 
NYS Tiss. Gray ve Kendall, 18 N.Y; 
Super. 666, 10 AbbPr 66; Hughes v. 
Wood, 12 N. Y. Super. 603 note; Wil- 
liams v. Riel, 12 N. Y. Super. 601, 11 
HowPr 874;' Quin y. Tilton, 9 N, Y. 
Super. 648; Embalmers’ Supply Co. v. 
Rowe, 101 Mise. 717, 166 NYS 1945 
{aff 180 App. Div. 920, 166 NYS 10451; 
Peo. v. Allen, 14 HowPr (N. Y.) 3384; 
Maine Bank v. Buel, 14 HowPr (N. Y.) 


S116 eully., Ball, 14) HowerGN: Uy.) 
305; Meads v. Gleason, 13 HowPr (N. 
Y.) 309; . Tibballs v. Selfridge, 12 


HowPr (N. Y.) 64; Hubbard v. Na- 
tional Protection Ins. Co., 11 HowPr 
(N. Y.) 149; Treadwell v. Fassett, 
iO HowPr “NIs YY.) eUsae) Strauss ws 
Parker, 9 HowPr (N. Y.) 342; Wag- 
goner v. Brown, 8 HowPr (N. Y.) 212; 
Lane v. Morse, 6 HowPr (N. Y.) 394; 
Fitch v. Bigelow, 5 HowPr (N. Y.) 
237, 3 CodeRep 216; Hammerslaugh 
Veutarrior, 950N.\C, 135; "Reichert v. 
Lonsberg, 87 Wis. 548, 58 NW 1030; 


jointly, their interests not being joint 
or united, and but one of them ver- 
ifies such pleading (1) as to.the oth- 
ers the pleading is deemed not ver- 
ified. Gray v. Kendall, 18 N. Y. Su- 
per. 666, 10 AbbPr 66 (complaint); 
Hull v. Ball, 14 HowPr (N. Y.) 305 
(answer). (2) But the verification is 
sufficient as to the party actually 
verifying. Hull v. Ball, supra. 

Insufficient verification of complaint 
as warranting unverified answer see 
supra § 831. 

42. Strauss v. Parker, 9 HowPr (N. 
Y.) 342; Bantz v. Rover, 14 Oh. Cir. 
CHANG S. 728, 841Ohe Cir, Cty 20d: 

43. Commercial Bank, ete., Co. v. 
Jordan, (Mont.) 278 P 832. 
cane Quin v. Tilton, 9 N. Y. Super. 
_ Sufficiency of pleadings to support 
Ue ee generally see Judgments § 


45. Williams v. Empire Woolen 
Co., 7 App. Div. 345, 39 NYS 941. 

46. “Profert in curia’’ defined see 
[382 Cye 5838]. 

47. Writings requiring profert see 
infra § 866. 

43. Standard L., ete; Ins. ‘Co. v. 
Thornton, 97 Tenn. 1, 15, 40 SW 136 
keitnChitty.. Pls piis.eb 1), 

[a] Other definitions.—(1) “A for- 
mula in pleading whereby the plead- 
er professes to bring into court an 
instrument to be shown to the court 
and to his adversary.” Waterhouse 
v.-Sterchi Bros. Furniture Co., 139 
Tenn. 117, 120, 201 SW 150. (2) “An 
allegation formally made in a plead- 
ing, where a party alleges a deed, 
that he shows it in court, it being in 
fact retained in his own custody.” 
Black L. D. [quot Germain v. Wilgus, 
67 Wed), 697, 8599 “14°C @A S61 Ik 

Manner of making profert see in- 


Oyer see infra §§ 870-874. 

50. Germain v. Wilgus, 67 Fed. 
597, 14 CCA 561; Anderson v. Barry, 2 
J. J. Marsh. (Ky.) 265. See Water- 
house v. Sterchi, 7 Tenn. Civ. A. 483, 
487 [aff 139 Tenn. 117, 201 SW 150, 
and cit Cyc] (“By the mere use of 
the term [profert] made sacred by 
centuries of use the instrument sued 
on is shown to the Court and to the 
opposite party’’). 

51. Germain v. Wilgus, 67 Fed. 597, 
14 CCA 561. 


62.) Anderson. v./ Barry, ipa) sees 
Marsh. (Ky.) 265. 

ae Ill.—Mason vy. Buckmaster, 1 
Thy 2%: 


Ky.—Metcalf v. Standeford, 1 Bibb 
618; Sook v. Knowles, 1 Bibb 283. 
Mass.—Powers v. Ware, 2 Pick. 451, 
457. 
Polis ray loN v. Browder, 1 Oh. St. 


Vt.—Austin v. Dills, 1 Tyler 308. 

Va.—Smith vy. Lloyd, 16 Gratt. (57 
Va.) 295. 

“Tt is the court, and not the party, 
which grants the oyer.’ Powers v. 
Ware, supra. 

64. cAustin, v.qbDills, Byler (GV to) 


308. 

' 65. Austin v. Dills, supra. ; 
56. Mason vy. Buckmaster, 1 Ill. 27. 
57a, “POWersiy Vv: FAY Abe eae eck. 


(Mass.) 451. 
58. Mason v. Buckmaster, 1 Ill. 27; 
eee v. Lloyd, 16 Gratt, (57 Va.) 
Oyer see infra §§ 870-874. 


59. Austin v. Dills, 1 Tyler (Vt.) 
308; Smith v. Lloyd, 16 Gratt. (57 
Va.) 295. 


es Austin y. Dills, 1 Tyler (Vt.) 


62. 


Austin v. Dills, supra. 
Austin v. Dills, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 865-866] 


pleading,®* ample provision otherwise existing for 
the production and inspection of papers.*4 

[§ 866] b. When Necessary or Proper.*® At com- 
mon law, when a cause of action or defense is founded 
upon a deed,°® or where an action is brought by an 
executor or administrator, the pleader is required to 
make profert of the deed, letters testamentary, or 
This requirement is lim- 
ited to contracts or other instruments under seal,°§ 
technically known as deeds ;°° and it includes a deed 
which is averred merely to have been tendered.7° 
Causes based on instruments not deeds do not require 


letters of administration.§? 


6S. Livingston County v. White, 
30 Barb. (N. Y.) 72; Bright v. Cur- 
rie, 7 N. Y. Super. 433; Welles v. 
Webster, 9 HowPr (N. Y.) 251. 
' 64 Livingston County v. White, 
SUMB arb VGN Ya 2) 

Exhibits see infra §§ 876-884. 
aeons Aider by verdict see infra § 

Curing by subsequent pleading see 
infra § 1269 et seq. 

Demurrer for want of profert see 
supra § 483. 

agate by amendment see infra § 


See Deeds § 1 text and notes 
3-6; Specialty [86 Cyc 624]. 

67. Ala.—Worthington v. Roberts, 
7 Ala. 814. 

Ark.—Beebe v. Real Est. Bank, 4 
Ark, 124. 

Conn.—Hinsdale v. Miles, 5 Conn. 
331; Coleman v. Wolcott, 1 Conn. 285. 

Ill.—Lester v. Peo., 150 Ill. 408, 
23 NE 387, 37 NE 1004, 41 AmSR 875; 
Mason v. Buckmaster, 1 Ill. 27; Na- 
tional Council K. & L. S. v. Hiberni- 
an Banking Assoc., 137 Ill. A. 175. 

Ky.—Rhodes v. Maraman, 2 T. B. 
Mon. 81; Williams v. Casey, 4 Bibb 
300; Sook v. Knowles, 1 Bibb 2838. 

Md.—Hughes vy. Sellers, 5 Harr. & 
J. 432. 

Mass.—Bender  v. Tt 
Mass. 42. 

Miss.—Matthews v. Bailey, 25 Miss. 
3 


Mo.—Edwards vy. McKee, 1 Mo. 123, 
13 AmD 474. 

N. J.—Patten v. Heustis, 26 N. J. 
17 "293" Smith v. Emery, 12) Nid: La. 
53. 

N. Y.—Commercial Bank v. Spar- 
row, 2 Den. 97; Rees v. Overbaugh, 
6 Cow. 746. 

Oh.—Taylor v. Browder, 1 Oh. St. 
225; Bettle v. Wilson, 14 Oh. 257. 

Pa.—Sigfried v. Levan, 6 Serg. & 
R. 308, 9 AmD 427; Smith v. Smith, 
33 Pa. Co. 113 [rev on other grounds 
35 Pa. Super. 323]. 


Sampson, 


Tenn.—Lowenheim vy. Lockhard, 2 


Baxt. 214. 

Vt.—Austin v. Dills, 1 Tyler 308. 

Va.—Smith v. Lloyd, 16 Gratt. (57 
Va.) 295. 

Profert in actions by executors 
and administrators see Hxecutors and 
Administrators §§ 2079-2082. 

Profert in actions on bills and notes 
see Bills and Notes § 1129. 

Profert in declaring on altered in- 
strument see Alteration of Instru- 
ments § 159 text and notes 10-12. 

68. U.S. v. One Blue Taffeta Eve- 
ning Coat, 241 Wed. 926; Lester v. 
Peo., 150 Ill. 408, 28 NE 387, 37 NE 
1004, 41 AmSR 375; National Council 
K. & L. S. v. Hibernian Banking 
Assoe., 137) Tl OAS ce#T5, 

When profert not necessary see in- 
fra §§ 867, 868. 

69. Lester v. Peo., 150 Ill. 408, 23 
NE 387, 87 NE 1004, 41 AmSR 375; 
National Council K. & L. S. v. Hi- 
De pen Banking Assoc., 137 Ill. A. 
75. 


Salheg Taylor v. Browder, 1 Oh. St. 
[a] Reason for rule.—‘It may be 


said that in strictness an instrument 
is not a deed before delivery, and that 
consequently no profert of it is nec- 


r 


PLEADING 


essary. But looking at the reasons 
for a profert in pleading, they will 
be found to anply with quite as much 
force to a plea of tender of a deed, 
as to a pleading vouching a deed that 
has been delivered. plea that a 
party has executed and tendered a 
deed according to the true intent of 
this covenant, is rather an averment 
of the legal effect of an instrument 
not shown to the court, than an aver- 
ment of a fact. The construction of 
the covenant and deed is matter for 
the determination of the court and 
not the jury; and the deed ought to 
be set out in the plea, or a profert 
made of it, so that the question may 
be raised by the pleadings, for the 
judgment of the court, whether the 
deed is such an one as the covenant 
requires.” Taylor v. Browder, 1 Oh. 
Sty 225, 231: 

Purpose of profert see supra § 865. 

71. Duncan v. Clements, 17 Ark. 
279 (dictum); State Univ. v. Detroit 
Young Men’s Soc., 12 Mich. 138; 
Grubbs v. National L. Maturity Ins. 
Co., $4 Va. 589, 27 SH 464;- Lang- 
horne vy. Richmond City R. Co., 91 Va. 
369, 22 SE 159. 

[a] Reason for rule.—“At_ the 
common law, a profert is required 
of no other instrument than deeds. 
These being the only private writ- 
ings, which, by the original prin- 
ciples of the common law, are con- 
sidered as instruments, on which an 
action or defence can be directly 
founded. And, consequently, he who 
pleads a writing not under seal, is 
not bound to make profert of it. For, 
written contracts not under seal, are 
regarded by the common law, not as 
instruments on which actions are 
founded, but merely as simple con- 
tracts, or as evidence of parol con- 
tracts.” Duncan v. Clements, 17 Ark. 
279, 281. And see infra text and 
notes 72-75. 

72. Ark.—Beebe v. Real Est. Bank, 
4 Ark. 124. 

Conn.—Hinsdale 
331. 

Tll.—Commercial Ins. Co. vy. Mehl- 
man, 48 Ill. 313, 95 AmD 543; Gatton 
v. Dimmitt, 27 Ill. 400; Mason v. 
Buckmaster, 1 Ill. 27. 

SJnd.—Pumphrey  v. 
Blackf. 199, 

Mo.—Edwards v. McKee, 1 Mo. 123, 
13 AmD 474. 

W. Va.—Anderson v. Prince, 60 
W. Va. 557, 55 SE 656; Riley v. Yost, 
eee hae Va. 213, 52 SE 40, 1 LRANS 

[a] Promissory note.—Edwards v. 
McKee, 1 Mo, 123, 13 AmD 474. 

73. U.S.—Nybladh v. Herterius, 41 
Fed. 120 [writ of error dism 140 U. 
S. 691 mem, 11 SCt 1025 mem, 35 L. 
ed. 601 mem]; Burnham v. Webster, 4 
EF. Cas. No. 2,178, 2 Ware 240. 

Ark.—Adams y. State, 6 Ark. 497. 


v. Miles, 5 Conn. 


Coleman, 1 


ne v. Perry, 2 Root 
Til—Deem v. Crume, 46 Ill. 69; 


Hanna vy. Yocum, 17 Ill. 387. 
Ind.—Capp v. Gilman, 2 Blackf. 45 
[cit Rex v. Amery, 1 T. R. 149, 99 
Reprint 1023] (holding that the prout 
patet per recordum is sufficient on 
special demurrer). 
Me.—Hall v. Williams, 8 Me, 434. 


[49 C.J.] 603 


profert at common law.71 Thus, profert is unneces- 
sary in the ease of unsealed instruments generally,’ 
records,*? a grant of franchise,’* or writs.7° Further 
profert is necessary only where the instrument is the 
foundation of the action,*® and not merely matter of 
inducement or evidenece,** or where the right of ac- 
tion is created by the act of the party and not merely 
by operation of law;7® but if it is made unnecessarily 
it is held to be mere surplusage which in no way af- 
fects the rights of the parties.7° 
quired only where oyer may be demanded.*° 
common-law rules as to profert’! have in many ju- 


And profert is re- 
The 


Md.—Rosenthal vy. Heft, 155 Md. 
410, 142 A 598; State v. Wilson, 107 
Md. 129, 68 A 609; Butler v. State, 5 
Gill) & J. 511. 
arog alinns eae BN v. Chester, 4 Mass. 


N. Y.—Commercial Bank y. Spar- 
row, 2 Den. 97. f 

Profert in reply to plea of nul tiel 
record in action on judgment see 
Judgments § 1559. 

Profert not essential in action on 
judgment see Judgments § 1555. 

Profert of copy see infra § 869. 


eee Dulaney v. Starke, 15 Miss. 
75. Renner v. Reed, 3 Ark. 339; 


McFarlan v. Townsend, 17 Wend. (N. 


Y.) 440; Cronly v. Brown, 12 Wend. 
GNEIYS) ee tale 
[a] Copy may be procured by ei- 


ther party, since a writ is part of 
the record. Renner y. Reed, 3 Ark. 


BOs 

Oyer of writ and variance see in- 
fra § 871. 

76. U. S.—uU. S. v. One Blue Taf- 


feta Evening Coat, 241 Fed, 926. 
Ala.—Hatton v. Jordan, 29 Ala. 266. 
Conn.—New London City Nat. Bank 

v. Ware River R. Co., 41 Conn. 542. 
Miss.—Quarles v. Hucherson, 139 

Miss. 356, 104 S 148, 149 [cit Cyc]. 

game J.—Smith v. Emery, 12 N. J. L. 
Tenn.—Nashyille v. 

Con2) Baxt..296: 
Vt.—Austin vy. Dills, 1 Tyler 308. 
77. U. S.—wU. S. v. One Blue Taf- 

feta Evening Coat, 241 Fed. 926. 
Ala.—Hatton v. Jordan, 29 Ala. 266. 
Conn.—New London City Nat. Bank 

v. Ware River R. Co., 41 Conn. 542. 

PAS J.—Smith v. Emery, 12 N. J. L. 
Tenn.—Nashville yv. Potomac Ins. 

Co., 2 Baxt. 296. 
vt.—Austin vy. Dills,; 1 Tyler 308. 

- Eng.—Banfill v. Leigh, 8 T. R. 571, 

101 Reprint 1552. 

Ont.—McCulloch v. Jarvis, 8 U. C. 
QreB. 26K: 

[a] Baggage declaration, not 
foundation of action, and merely evi- 
dentiary in ease, to forfeit goods for 
violation of customs regulations, need 
not be forfeited. U. S. v. One Blue 
Taffeta Evening Coat, 241 Fed. 926. 

[b] Deed under which the plead- 
er claims no benefit need not be plead- 
ed with profert; a lessee, sued in 
debt for rent and pleading an assign- 
ment and acceptance of the rent by 
the lessor from the assignee, need 
not make profert of the assignment. 


Potomac Ins. 


McCulloch vy. Jarvis, 8 U. €. Q. B. 
(Ont.) 267. 
[c] In an action upon coupons of 


a bond, profert of the bond is un- 
necessary. New London City Nat. 
Bank v. Ware River R. Co., 41 Conn. 
542; Nashville v. Potomac Ins. Co., 2 
Baxt. (Tenn.) 296. } 


PAS Austin yv. Dills, 1 Tyler (Vt.) 
79. Kirk v. Williams, 24 Fed, 437. 


Oyer when profert unnecessarily 
made see infra § 871. 

80. Commercial Bank y. Sparrow, 
2eDent CNt= YY.) 97%. 

Oyer see infra § 870 et seq. 
soak See supra text and notes 66- 


604 [49 C.J.] 


risdictions been modified by statute,’? and under the 
rules of practice in force in some states it is required 
that profert be made of any note or other written 
instrument which forms the foundation of the action 
or defense,** where the pleader has the instrument 
Under some of the statutes,*® 
and in some of these jurisdictions the pleader is not 
required to lay profert in form,*® it being considered 
necessarily to exist by implication,®* since whether 
laid or not the opposite party is entitled to the same 
benefit of oyer and the same production on the trial.*® 

[§ 867] c. Excuse for Failure to Make*®—(1) In 
Although at early common law lack of pro- 
fert of an instrument which had been lost or de- 
stroyed by time or accident was not excused,®° the 
modern rule excuses lack of profert, and it need not 
be made when the instrument has been lost,°? mu- 
tilated,®? or destroyed.°* Further, lack of profert of 
an instrument is excused and it need not be made 


in his possession.§# 


General. 


82. See statutory provisions. 

Exhibits see infra § 876. 

83. Ark.—Allen v. Eureka Springs 
Bank, 15 SW (2d) 408; McDermott 
v. Cable, 23 Ark. 200 (contract for 
sale of land); Duncan y. Clements, 
17 Ark. 279; Hynson y. Ruddell, 11 
Ark. 33; Beebe v. Real Est. Bank, 
4 Ark. 124. 

Ga.—Chicago Bldg., ete., Co. v. Tal- 
bottom Creamery, etc., Co., 106 Ga. 84, 
en 809; Smith Vv. Simms, 9 Ga. 
41 

Tll.—Lester v. Peo., 150 Ill. 408, 23 
NE 387, 37 NE 1004, 41 AmSR 375; 
Mason v. Buckmaster, LT 2%: EMeet 
Ve blertz, s98a Til As 564 [rev on other 


grounds’201 Ill. 594, 66 NE 858, 94 
AmSR6192 13. Peo: vee Pace, 57 Il A. 
674. 


GRC omer match v. Kenyon, 13 Mo. 

Pa.—Smith v. Smith, 33 Pa. Co. 113 
en on other grounds 35 Pa. Super. 
323]. 

Tenn.—Hunter v. Anderson, 1 
Heisk. 1; Gardner v. Henry, 5 Coldw. 
458; Anderson v. Allison, 2 Head 122; 
Everly v. Marable, 2 Yerg. 113. 

[a] Presumption of written agree- 
ment.—Where the agreement sued on 
is not alleged to be oral or written, 
and it is such as is required to be in 
writing under the statute of frauds, 
the agreement is presumed to be in 
writing, profert is essential, and fail- 
ure to make profert defeats the ac- 
tion. Allen v. Eureka Springs Bank, 
(Ark.) 15 SW (2d) 408; McDermott 
v. (Cable. -23.7Ark: 2005 Duncan ‘Vv. 
Clements, 17 Ark. 279. 

Profert in actions on bills and notes 
see Bills and Notes § 1129. 

84. Anderson vy. Allison, 
(Tenn.) 122. 

Excuse see infra § 867. 


2 Head 


85. See statutory provisions. 
86. Ala.—Briggs v. Greenlee, Mi- 
nor 123. 


9 Conn.—Coleman vy. Wolcott, 1 Conn. 
85. 

I1l.— National Council K. & L. S. v. 
Hibernian Banking Assoc., 137 Ill. A. 


ioe 
Ky.—Anderson vy. Barry, 2 J. J. 
Marsh. 265. 


Md.—State v. Wilson, 107 Md. 129, 
68 A 609. 

Va.—Smith y. Lloyd, 16 Gratt. (57 
Va.) 295. 
Coleman v. Wolcott, 1 Conn. 
See infra § 871. 

89. Excuse for giving oyer where 
aaa has been abolished see infra 

90. Edwards v. McKee, 1 Mo. 123, 
13 AmD 474; eRees v. Overbaugh, 6 
Cow. (N. Y.) 746, 749. See Metcalf 
v. Standeford, 1 Bibb (Ky.) 618 (fol- 
lowing early common-law rule). 

‘Tt was not settled in KEngland, 


PLEADING 


1.22 


with profert.® 


that a deed which had been lost or 
destroyed by time or accident, could 
be pleaded, according to the truth of 
the case, without profert, until the 
case of Read vy. Brookman, 3 T. R. 
151, 100 Reprint 504.” Rees v. Over- 
baugh, supra. 

91. U. S.—Cutts v. U. S., 6 F. Cas. 
No. 3,522, 1-Gall. 69: 

Ark.—Beebe v. Real Est. Bank, 4 
Ark. 124. 

Conn.—Paddock y. Higgins, 2 Root 
482; Kelley v. Riggs, 2 Root 126. 

Tll.—Peo. v. Pace, 57 Ill. A. 674: 

N. Y.—Rees v. Overbaugh, 6 Cow. 


746; Jansen v. Ball, 6 Cow. 628 (dic- 
tum). 

Pa.—Respublica Vv. Coates, 1 
Yeates 2. 

Va.—Smith v. Lloyd, 16 Gratt. (57 
Vas) 29.5, 

Eng.—Read vy. Brookman, 3 T, R. 


151, 100 Reprint 504. 

But see Metcalf v. Standeford, 1 
Bibb (Ky.) 618 (contra, based on au- 
thority of early common-law rule). 

Effect of loss of instrument after 
profert see infra § 868 text and notes 


10-12 

92. Powers. v. Ware, ©2 Pick. 
(Mass.) 451; Rees v. Overbaugh, 6 
Cowes CN EY) WAG. 

Profert in action on altered instru- 
ment see Alteration of Instruments § 
158 text and notes 10-12. ' 
Beebe v. Real Hst. Bank, 4 

; Rees v. Overbaugh, 6 Cow. 
CES) Ge Smitha vemiulosy.daentG 
Gratt. (57 Va.) 295; Read v. Brook- 
man), OR. 15d, $100 wReprinityo04: 
But see Metcalf v. Standeford, 1 Bibb 
(Ky.) 618 (contra, based on authority 
of early common-law cases). 

Van Rensselaer yv. Poucher, 24 
GN. Ye)esi6s 
Van Rensselaer v. Poucher, 


Rockhill v. Hanna, 20 F. Cas. 
INjowr Las 2919, 4 McLean 200; Renner v. 
Reed, 3 Ark, 339. 

Profert of copy see infra § 869. 

97. Adams vy. State, 6 Ark. 497; 
Coleman v. Wolcott, 1 Conn. 285; 
Birney v. Haim, 2 Litt. (Ky.) 262. 
oe Ala. —Robinson v. Curry, 6 Ala. 

Ind.—State v. Stewart, 7 Blackf. 9. 

Ky.—Franceis v. Hazlerigg, i VAC ES: 
Marsh. 98; Barbour v. Archer, 3 Bibb 
8; Metcalf v. Standeford, 1 Bibb 618. 

Mo.—Hdwards v. McKee, iL Mow 123, 
13 AmD 474. 

Pa.—Smith v. Smith, 33 Pa. Co. 113 
er on other grounds 35 Pa, Super. 


Bile 

99. Wheeler vy. Miller, 2 Den. (N. 
NED PX 

{a] It is not sufficient excuse 


merely that at the time the deeds were 
executed they were delivered to such 
third person for the benefit of the 
parties, unless they still remain in 


[§ 868] (2) Pleading Excuse.* 
required,® and the pleader fails to make profert of 
the instrument sued upon, the facts constituting the 
excuse for the omission® must be alleged.* 
legation of such facts is sufficient to excuse the omis- 
sion,’ and to admit secondary evidence as to the con- 


[§§ 866-868 


when the pleader is a stranger to the instrument,®* 
he being presumed not to have it in his eontrol;°° 
when the instrument is accessible to both parties 
equally ;°* when the pleader is a person who is not 
entitled to the custody of the instrument ;°* when it 
is in the possession of the adverse party;°°® or even 
when it is in the possession of a third person for the 
benefit of the parties, if the pleader cannot produce 
No profert need be made of a specialty on file 
in the same court,’ or where it has been pleaded and 
remains in another court,? 
be deposited with a public officer need not be pleaded 


and a bond required to 


Where profert is 


The al- 


his hands and the pleader cannot pro- 
duce them. Wheeler vy. Miller, 2 Den. 


GNBBY2o wives 

1. -Anderson) vy. Barry, 92 J ede 
Marsh. (Ky.) 265; Moore v. Paul, 2 
Bibb (Ky.) 330. 

2., Anderson. iv. Barry, 620 0nd 


Marsh. (Ky.) 265; Moore v. Paul, 2 
Bibb (Ky.) 3305 Metcalf v. Stande- 
ford, 1 Bibb (Ky.) 618 (dictum); Wd- 
wards v. McKee, 1 Mo. 123, 13 AmD 
474; Smith v. Lloyd, 16 Gratt. (57 
Va.) .295;. Wymark’s Case, 5 Coke 
74a, 77 Reprint 165. 

Profert of copy see infra § 869. 
ne D. C.—U. S. v. Ritchie, 14 D. C. 

Ky.—Carson v. Pearl, 4 J. J. Marsh. 
aa Anderson v. Barry, 2 J. J. Marsh.- 


5 Gill & J. 
a 


Md.—Butler v. State, 
Balle 

Miss.—McNutt v. Lancaster, 
Miss. 570. 

Pa.—Com. v. (Pray, Ue Phila, 158: 

4. Pleading in actions on lost in- 
struments generally see Lost Instru- 
ments §§ 56-59. 

5. See supra § 866. 

6. Excuse for failure to make pro- 
fert see supra § 867. 

Sie: Ala.—Robinson y. Curry, 6 Ala. 

Ark.—Beebe v. Réal Est. Bank, 4 
Ark. 124, 

Conn.—Hinsdale v. Miles, 5 Conn. 


331; Coleman vy. Wolcott, 1 Conn. 
285; Paddock v. Higgins, 2 Root 482; 
Kelley v. Riggs, 2 Root 126. 


Ill.—Dugeger v. Oglesby, 99 Ill. 405; 
Peo. Vv. Pace, bt Tl. Ay 674. 

kKy.—-Rhodes’ v. Maraman, i265 Deedee 
Mon. 81. 

Mass.—Powers v. Ware, 2 Pick. 451. 
pee J.—Smith v. Emery, 12 N. J. L. 

N. Y.—Rees v. Overbaugh, 6 Cow. 
746; Jansen v. Ball, 6 Cow. 628. 

Pa. —Respublica v. Coates, 1 Yeates 
2; Smith v. Smith, 33 Pa. Co. 113 [rev 
on other grounds 35 Pa. Super. 323]. 

Va.—Smith v. mle, 16 Gratt. (57 

Va.) 295. 

ie Ala.—Robinson vy. Curry, 6 Ala. 


Ark.—Beebe v. Real Est. Bank, 4 


Ark. 124. 
Ill. Reo. v. Pace, 57? Ill. A: 674. 
Pa.—-Respublica v. Coates, 1 
Yeates 2. 


Va.—Smith v. Lloyd, 16 Gratt. (57 
Va.) 295 

[a] “The formula of stating the 
excuse in the approved precedents of 
pleading is very general; as, that the 
deed has been lost or destroyed by 
accident; or, that it is in the. pos- 
session of the defendant. &e.: 
that therefore, the plaintiff cannot 
produce the same to the court.’’ 
Sone ci Lloyd, 16 Gratt. (57 Va.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


and ~ 


§§ 868-870] 


tents of the instrument.® ‘But if profert is made, the 
pleader will not be permitted to introduce evidence 
of the loss or destruction of the instrument or of its 
being in the possession of the other party so as to 
render secondary evidence admissible;!® and the 
same rule applies where profert need not be laid in 
form but is implied in law,!! and the pleader has 
made no allegations that the instrument is not in his 
possession with the reasons therefor.1? No excuse 
need be alleged for failure to make profert of a sim- 
ple contract where such profert is not required,!® or 
for failure to make profert of an instrument which is 
not the foundation of the action.'4 

Time for pleading. At common law the allegations 
excusing profert are made in the same pleading 
which, but for the excuse, should make profert of 
the instrument relied upon;t® but where profert in 
form has been abolished?!® the excuse is pleaded after 
the adverse party has demanded oyer of the instru- 
ment.17 

[§ 869] d. Form. It is not sufficient for the 
pleader to set out the instrument in his pleading sub- 
stantially,t® or even verbatim et literatim,1® but he 
must give notice that he has the instrument ready to 
be shown.2° Still, informal modes of making profert 
have been deemed sufficient for every substantial 
purpose,?? as where the pleading contains an allega- 
tion that the writing declared upon is filed with the 
pleading,?2 or where, under various statutory pro- 


9. Dugger v. Oglesby, 99 Ill. 405. | tract 
See also Evidence § 1226 et seq. 


10. Dugger v. Oglesby, 99 Ill. 405 


PLEADING 


in writing,” 
words and figures following,” 
ting it forth, not only is proper pro- 
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visions,”* a copy of a contract. sued on becomes a part 
of the pleading when annexed thereto and referred 
to therein as annexed,** or the instrument sued on 
should be and is copied in the pleading,?® compli- 
ance with the statute being held to be sufficient and 
equivalent to profert.2° If the pleading states the 
condition and assigns the breach of a bond, it is not 
necessary to make a separate profert of the condi- 
tion,?” and this is the rule where profert may be,?* 
and is, made of a certified copy of a bond.?® Profert 
of a duly authenticated copy may be made when the 
original is accessible to, but not in the possession of, 
the party, as in case of the bond of a public officer,*° 
or a recorded instrument,®! or an instrument on file 
in another court.*? Profert of a copy where no pro- 
fert is necessary** does not vitiate the pleading.** 

[§ 870] 2. Oyer®®’—a. Definition and General Na- 
ture. Oyer is the counterpart of profert.?® In the 
time of oral pleading,®* to crave oyer meant demand- 
ing to hear a reading of the instrument of which 
profert was made,*® and this is the original mean- 
ing of the term;*° but since the days of written plead- 
ing,*® and in modern practice,41 it has meant de- 
manding to have a copy,*? that the party craving 
oyer, may, if necessary, spread it upon the record,** 
to enable him to make a defense,** or that the in- 
strument be filed for inspection.*® 

Under the codes, the archaic ceremony of craving 
oyer is unknown.?*® 


in the 
set- 


eten cis 33. Excuse for failure to make see 
supra § 867. 
(Ky.) 


34. Birney v. Hain, 2 Litt. 


(dictum). fert but oyer is granted in advance, | 262. 
11. See supra § 866 text and notes| and any further profert, or oyer [a] Thus profert of a copy where 
85-88. would be but an idle ceremony. State}|no profert is necessary, as in the 
12. Coleman y. Wolcott, 1 Conn. | Union v. Detroit Young Men’s Soc., 12] case of a deed the custody of which 
285. Mich. 138. And see infra § 874. (2)] the pleader is not entitled to, ought 


13. Hinsdale v. Miles, 5 Conn. 331. 

What instruments require profert 
see supra § 866. 

14. Coleman v. Wolcott, 1 Conn. 


ification are 


An averment that the patent and spec- 
“ready 
produced” is equivalent to a profert 35. 
in its most formal terms. 


not to render the pleading bad. 
ney v. Haim, 2 Litt. (Ky.) 262. 
“Oyer” defined generally see 
464CirS5. soa L6G Ss 


5 Bir- 
in) (Court, tombe 


Wilder v. 


285; Wooten v. Dunlap, 20 Tex. 183. 

15. Smith v. Lloyd, 16 Gratt. (57 
Va.) 295. 

16. See supra § 866 text and note 
86. 

17. Smith v. Lloyd, supra. 

Compliance with demand for oyer 
see infra § 874. 

18: Smith v. Emery, 12 N. J.s<. 

Tyler (Vt.) 


Austin, y..;Dills, 2 

19. Austin v. Dills, supra. 

20. Austin v. Dills, supra. See 
Taylor iv. Browder; 1 Oh... St. .225 
(where a plea of tender of a deed 
was held bad on demurrer assigning 
that it did not set forth a copy of 
the deed, the court saying that the 
plea should have set out the deed or 
made profert of it). 

[a] he formula is, (1) after re- 
ferring to the writing, ‘which is here 
to the court shown” (Chicago Bldg., 
etc., Co. v. Talbotton Creamery, etc., 
Co., 106 Ga. 84, 31 SE 809), (2) or 
that the pleader “brings here into 
court the said writing obligatory” or 
other instrument (Gould Pl. [Hamil- 
ton ed] p 421), (3) or, following the 
statement of the time of the making 
the deed ‘“‘which said writing obliga- 
tory (or ‘indenture,’ or ‘articles of 
agreement’), sealed with the seal of 
the defendant, the plaintiff now brings 
here into court” (Smith v. Emery, 12 


Nee Don ete Chitty. see [Leth y Am, 
ed] p 481). 5 
{b] Profert held sufficient.—(1) 


Where the declaration, before set- 
ting out the instrument in its words 
and figures, alleges that “the said 
plaintiffs and defendants entered in- 
to their certain contract or obliga- 
tion in writing, which said contract 
in writing the said plaintiffs now 
bring here into court, sealed by the 
several parties,” etc., “and which con- 


McCormick, 29 EF. Cas. No. 17,650, 2 
Blatchf. 31. 

[c] Language held insufficient.— 
Mere words of reference, ‘as by the 
said covenant and agreement refer- 
ence being thereunto had, may more 
fully appear’ inserted in the plead- 
ing after a statement of the contents 
of the instrument are no profert and 
do not supply the want. Smith v. 
Bimernyjel2 IN. dic Muss b3. 

21. See cases infra notes 22-26. 

22. Rhodes v. Maraman, 2 T. B. 
Mon. (Ky.) 81. 

23. See statutory provisions. 

24. Harper v. Essex County Park 
Commn ys WouNe da, 62 Ars sae 


25. Hanly v. Mooney, 8 Ark. 461. 
26. Hanly v. Mooney, supra. 
27. U.S. v. Spalding, 27 EB. Cas. 


No. 16,365, 2 Mason 478. 

28. See infra text and note 29. 

29. Adams v. State, 6 Ark. 497. 

Pleading in action on bonds gener- 
ally see Bonds §§ 162-205. 

30. Adams v. State, 6 Ark. 497; 
Carson v. Pearl, 4 J. J. Marsh. (Ky.) 
92; Brents v. Sthal, 3 Bibb (Ky.) 
482; Thatcher v. Lyman, 5 Mass, 260; 
Probate Judge v. Merrill, 6 N. H. 256. 

[a] In an action on a sheriff’s 
bond profert must be made of a cer- 
tified copy, since under statute such 
copy is evidence. Adams v. State, 6 
Ark. 497. 

[b] Profert hela sufficient.— 
Pleading based on sheriff’s bond aver- 
ring execution of bond, ete., and then 
alleging ‘a certified copy of which 
said writing obligatory is now to 
the court here shown’  sufficient- 
ly proferts a copy. Adams v. State, 6 
Ark. 497. 

Sl @larkov.) INEXONe > sbtlheaCNeeye.), 

6 


32. Waller v. Ellis, 2 Munf. (16 
Va.) 88. 


36. Hammer v. Klein, 11 F. Cas. 
No. 5,998, 1 Bond 590; Hatton v. Jor- 
dan, 29 Ala. 266; Matthews v. Bailey, 
25 Miss. 33. 

_ Necessity and propriety of oyer see 
infra § 871. 


Erode of craving oyer see infra § 


87. See supra § 6. 

38. Chicago Bldg., etc. Co. v. Tal- 
botton Creamery, ete., Co., 106 Ga. 
84, 31 SE 809. 

39. Renner v. Reed, 3 Ark. 
Anderson vy. Barry, 
(Ky.) 265. 

40. Chicago Bldg., etc., Co. v. Tal- 
botton Creamery, etc., Co.,.106 Ga. 84, 
31 SE 809. 

41. Renner v. Reed, 3 Ark. 
Anderson v. Barry, 


3395 
2 Ja iJ.) Marshe 


339; 
a demos Marcie 


(Ky.) 265; Keller v. Keller, 5 Pa. 
Dist. & Co. 654. ; 
42. Renner v. Reed, 3 Ark. 339; 


Smith v. Alworth, 18 Johns. (N. Y.) 
445; Keller v. Keller, 5 Pa. Dist. & 
Co. 654. 

43. Renner v. Reed, 3 Ark. 339. 
_44 Renner v. Reed, supra; Wil- 
liams _v. Zengel, 117 La. 599, 42 S$ 
ae Graves v. Hemken, 12 Rob. (La.) 


45. Chicago Bldg., etc., Co. v. Tal- 
botton Creamery, ete., Co., 106 Ga. 
84, 31 SEH 809; Lester v. Peo., 150 
Ill. 408, 283 NE 387, 87 NE 1004, 41 
AmSR 375; Anderson v. Barry, 2 J. 
J. Marsh. (Ky.) 265, 277. 

_ “This [filing instrument for inspec- 
tion] effects all the purposes of the 
antiquated ceremonial of praying in 
court, that the deed be read, and the 
having it read, before the plea was 
filed.” Anderson v. Barry, supra. 

46. Pacific Lime, etc., Co. v. Mis- 
souri Bridge, etce., Co., 286 Mo, 112, 
226 SW 853, 
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[§ 871] b. When Necessary or Proper.*? 
being the counterpart of profert,#® can be demanded 
of any instrument of which profert is,#® or must be,>° 
made; but it gan be demanded only once in the same 
Where profert is properly made and the 
pleader sets out the instrument relied upon literally, 
oyer is granted in advance and no further oyer is 
As to whether oyer can be demanded 
when profert is not made, the rules of practice are 
In some jurisdictions it is held that 
profert must be made before oyer can be de- 
manded;°4 but under statutory provisions,°®> and in 
other jurisdictions, especially where profert need not 
be laid in form,®® oyer may be demanded without 
However, under the latter rule, it has 
been held that oyer may be demanded without profert 
only in those eases in which profert was necessary 
at common law,®’ and thus it is not demandable of 
arecord.®® At common law the right to crave over of 


SUitises 


necessary. °? 


not uniform.*? 


profert.°7 


PLEADING 


Oyer, 


instruments upon which a pleading is based applies 


47. Oyer in action: 

By executor or administrator see Ex- 

ecutors and Administrators § 2083. 
On bill or note see Bills and Notes § 

1129. 
eet See supra § 865 text and note 
49, 

49. Hammer v. Klein, 11 F. Cas. 
No. 5,998, 1 Bond 590; Frick v. Hugle, 
1 Pa. Co. 572; Building Assoc. v. 
Kribs, 7 Leg&InsR (Pa.) 21. 

50. Hatton v. Jordan, 29 Ala. 266; 
Matthews v. Bailey, 25 Miss. 33. 

51. Darlington v. Groverman, 6 F. 
Gas! No. 3,576, 1 -Cranch ‘C)_C) 4165 
Offutt v. Beatty, 18 F. Cas. No. 10,- 
AAS eerCranchuC. C, 21 35h) Lay lore ve 
Commonwealth Bank, 2 J, J. Marsh. 
(Ky.) 564. 

Time to demand see infra § 872. 


52. State Univ. v. Detroit Young 
Men’s Soc., 12 Mich. 138. See Mc- 
Cormick y. Brennan, 224 Ill. A. 251 


(party need not crave oyer of lease 
relied upon by pleader where it is 
set up in previous pleadings). 

53. See cases infra notes 54-59. 

54. U. S.—Campbell v. Strong, 4 
F. Cas. No. 2,367a, Hempst. 265. 

Ark.—Hanly v. Mooney, 8 Ark, 461. 

Me.—Hall v. Williams, 8 Me. 434. 

N. Y.—Van Rensselaer v. Saunders, 
2 HowPr 250. 

Oh.—Bettle v. Wilson, 14 Oh. 257. 

Tenn.—Williams v. Bryan, 5 Coldw. 
104. 

vVt.—Story v. Kimball, 6 Vt. 541. 

[a] Informal profert sufficient.— 
Where, under the provisions. OL Fa) 
statute, the pleader copies the instru- 
‘ment in his pleading, he makes pro- 
fert in effect (see supra § 869 text 
and note 26) and oyer may be de- 


manded. Hanly v. Mooney, 8 Ark. 
461. 

Instruments subject to profert see 
supra § 866. qe 

55.- See statutory provisions. 

56. See supra § 866 text and note 
86. 

57. Ala.—Briggs v. Greenlee, Mi- 
nor 123. 

Conn.—Paddock v. Higgins, 2 Root 
816; Kelley v. Riggs, 2 Root 126; 


Branch v. Riley, 1 Root 541. 

Hi =“Northern rust. Coveva, Buck; 
263 Ill. 222, 104 NE 1114 [aff 183 Ill. 
A. 170]; Lester v. Peo., 150 Ill. 408, 
23 NE 3887, 37 NE 1004, 41 AmSR 
875; Mason v. Buckmaster, 1 Ill. 27. 

Ky.—Anderson vy. Barry, 2 J. J. 
Marsh. 265, 

La.—Baldwin Lumber Co. v. Todd, 
124 La. 548, 20 S 526; Lee v. Lacoste, 
8 La. Ann. 223; Maxwell v. Walker, 
2 Mart, N. S..211. 

Md.—State v. Wilson, 107 Mad. 129, 
68 A 609. 

Va.—Smith v. Lloyd, 16 Gratt. (57 
Va.) 295; Macon v. Crump, 1 Call. (5 
Vida) 2 DLO. 


For later cases, developments and chan 


[a] Setter in bill of particulars. 
—Where a letter was copied in a bill 
of particulars, a demand for “oyer’’ 
of the original, to the end that it 
may be inspected and photostatic 
copies be made of it, was granted. 


Keller v. Keller, 5 Pa. Co. & Dist. 
654. 
58. 


State v. Wilson, 107 Md. 129, 
68 A 609. 

When profert necessary or proper 
see supra § 866. 

59. Rosenthal v. Heft, 155 Md. 410. 
142 A 598; State v. Wilson, 107 Md. 
129, 68 A 609. 

Record not subject to profert see 
supra § 866. 

Qyer of records denied generally 
see infra text and note 62. 

60. Smith v. Wolsiefer, 119 Va. 
247, 89 SE 115; Grubbs v. National 
LL. Maturity Ins. Co., 94 Va. 589. 27 
SE 464; Langhorne v. Richmond R. 
Cory 91 SWa: 300s 22. hE nloo. 

61. Smith v. Wolsiefer, 119 Va. 
247, 89 SE 115; Grubbs v. National L. 
Maturity Ins. Co., 94 Va. 589, 27 SE 
464; Langhorne v. Richmond R. Co., 
91 Va. 369, 22 SE 159. And see Execu- 
tors and Administrators § 2083. 

62. U. S.—Sneed v. Wistar, 8 
Wheat. 690, 5 L. ed. 717; Nybladh v. 
Herterius, 41 Fed. 129 (as to rule in 
Illinois against the right to demand 
oyer of a judgment). 

Ala.—Adams y. Olive, 57 Ala. 249. 

Ill.— Giles v. Shaw, 1 Till. 219 (¢° 
action on judgment recovered in an- 
other state, holding. that the statute 
in Illinois limited the right to de- 
mand oyer of instruments signed by 
the party and could not apply to judg- 
ments; that the proper course is to 
plead nil debet or nul tiel record). 

Ind.—Capp v. Gilman, 2 Blackf. 45 
[cit Rex v. Amery, 1 T. R. 149, 99 
Reprint 1023] (action on a judgment 
recovered in another state). 

Ky.—Pendleton v. Commonwealth 
Bank, Jan. Bs Mone 171: 

La.—Cincinnati Ins. Co. v. Harri- 
Son, 2) Lar Anna?) 

PU igh pe hans 8 v. Lyman, 5 Mass. 
8 Miss.—Matthews v. Bailey, 25 Miss. 
3 


We niNee ane Vi ELLIO AVES 09 
Va.—Smith v. Lloyd, 16 Gratt. (57 
Va.) ‘295. 
W. Va.—Michael v. Donohoe, 86 W. 
Va. 34, 102 SE 8038. 
Oyer of copy see infra § 873. 
Oyer of writ see infra text and 
notes 85-91. 
Profert: 
Unnecessary see supra § 866. 
Of copy see supra § 869. 
63. Commercial Ins. Co. v. Mehl- 
man, 48 Ill. 313, 95 AmD 543; Gatton 
vy. Dimmitt, 27 Ill. 400; Smith ‘Vv. 


[§ 871. 


only to instruments under seal or specialties,®® and 
letters of probate and administration.*! Ovyer gener- 
ally will not be granted of records or recognizances 
which are the proceedings of a court,®? and it cannot 
be demanded of instruments not under seal;®* but, by 
the express provisions of some statutes,°* oyer may be 
craved as well of those instruments not under seal 
as those which are sealed.®® 
profert is sufficiently alleged®® the opposite party 
cannot crave oyer,®* but must deny the reason alleged 
for not making profert.®® 
where the instrument is not in the possession or con- 
trol of the pleader,®® nor in an action on a lost instru- 
ment;’° but, under a statute making a copy evi- 
dence,*+ it is no objection to a demand of oyer that 
the pleader has not the original instrument in his 
possession.’? Further, oyer may be demanded only 
of the very instrument on which the suit or defense 
is founded;** it will not be granted of matter of in- 


Where failure to make 


No oyer is demandable 


Wolsiefer, 119 Va. 247, 89 SE 115; 
Norfolk, etc, R. Co. v. Sutherland, 
105 Va. 545, 54 SE 465; Grubbs v. 
National L. Maturity Ins. Co., 94 Va. 
589, 27 SE 464; Langhorne v. Rich- 
mond R. Co., 91 Va. 369, 22 SH 159; 
Anderson v. Prince, 60 W. Va. 557, 55 
SE 656; Riley v. Yost, 58 W. Va. 213, 
52 SE 40, 1 LRANS 777. 

Instruments which may be profert- 
ed see supra § 866. 

64. See statutory provisions. 

65. lester v. Peo., 150 Ill. 408, 23 
NE 387, 37 NE 1004, 41 AmSR 3875; 
National Council K. & L. S. v. Hi- 
gg Banking Assoc., 137 Ill. A. 


66. Excuse for failure to make: 
In general see supra § 867. 

Pleading excuse see supra § 868. 

67. Paddock vy. Higgins, 2 Root 
(Conn.) 482; Kelley v. Riggs, 2 Root 
(Conn.) 126. 

68. Paddock v. Higgins, 2 Root 
(Conn.) 482; Kelley v. Riggs, 2 Root 
(Conn.) 126. 

69. Rockhill v. Hanna, 20 F. Cas. 
No. 11,979, 4 McLean 200; Cincin- 
nati Ins. Co. v. Harrison, 25 La. Ann. 
dacerateD v. Lloyd, 16 Gratt. (57 Va.) 


70. Paddock v. Higgins, 2 Root 
(Conn.) 316; Kelley v. Riggs, 2 Root 
(Conn.) 126; Peo. v. Pace, 57 Ill. A. 


674. 
71. See statutory provisions. 
no tot Matthews v. Bailey, 25 Miss. 


oO. 

Production of copy as compliance 
see infra § 874. 

73. U. S.—Sneed v. Wistar, 8 
Wheat. 690, 5 L. ed. 717; U. S. v. One 
rive Taffeta Evening Coat, 241 Fed. 

Ala.—Hatton v. Jordan, 29 Ala. 266; 
Tuskaloosa v. Lacy, 3 Ala. 618. 

Del.—Bavarian Brewing Co. v. Ret- 
kowski, 30 Del. 559, 109 A 579. 

Ill.— Lester v. Peo., 150 Ill. 408, 23 
NE 387, 37 NE 1004, 41 AmSR 375. 

Ind.—Clark vy. State, 7 Blackf. 57% 
(defendant was not entitled to oyer of 
the approval by the judges of an of- 
ficial bond, the approval being no part 
of the bond). 

La.—Cincinnati Ins. Co. v. Harri- 
son, 25 La. Ann, 1 

Va.—Smith v. Wolsiefer, 119 Va 
247, 89 SE 115; Grubbs v. National 
L. Maturity Ins. Co., 94 Va. 589, 27 
SE 464; Langhorne v. Richmond City 
R.,Co., 91° Via. 369,22) SH 159. ; 

[a] Bond to perform covenants in 
another deed.—In an action upon a 
bond, for performance of covenants 
in another deed, oyer of such deed 
cannot be craved, but defendant, and 
not plaintiff, must show it, or the 
counterpart, with a profert of it, or 
an excuse for the omission. Sneed 
v. Wister, 8 Wheat. (U. S.) 690, 5 LL. 


ges in the law see cumulative Annotations, same title, page and note number. 
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ducement or evidence,** nor where the pleader’s 


claims arise by operation of law.*® 


entitled to oyer cannot be compelled to plead with- 
Where profert is properly made oyer 
should not be denied;‘7 and it is error to deny oyer 
when it should be granted,’§ although it is not error 
to grant oyer when it should be denied.*® 
profert is unnecessarily made, it has been held that 
the other party is not on that account entitled to 
oyer, but should plead without it;8° but there is au- 
thority to the contrary.®! In order to set up in a plea 
provisions of an instrument which are not recited in 
the declaration, and of which profert is made, de- 
fendant should crave oyer of the instrument and set 
out the portions of it which are essential to the pur- 
and to take advantage of a vari- 
ance between the declaration and the instrument sued 
on, oyer must be craved and a demurrer filed for the 
variance,®* although there is authority that such vari- 
ance may be objected to where defendant does not 
crave oyer,®* as where he pleads non est factum.®*”% 
In jurisdictions where the rules of practice allow 


out it.7 


82 


pose of the plea;%? 


Ved. Shh. 

{b] Unmatured notes not sued on. 
—Consolidated Assoc. v. Hughes, 10 
La. Ann. 610. 

74. U.S: v. One Blue Taffeta Eve- 
ning Coat, 241 Fed. 926; Hatton v. 
Jordan, 29 Ala. 266; Lester v. Peo., 
150 Ill. 408, 23 NE 387, 37 NE 1004, 
41 AmSR 375; Langhorne v. Rich- 
mond R. Co., 91 Va. 369, 22 SE 159. 


ag Coleman v. Wolcott, 1 Conn. 
5. 
[a] Thus, there are cases where 


a deed is the gist of the action and 
as such necessary to be set forth and 
pleaded, and yet oyer is not demand- 
able, as instance of deeds of convey- 
ances to uses and other cases where 
the claims are by operation of law. 
Coleman v. Wolcott, 1 Conn. 285. 

76. Auditor v. Woodruff, 2 Ark. 
73, 33 AmD 368; Fletcher v. Cavalier, 
4 La. 274; Smith v. Alworth, 18 Johns. 
ON: BY 2) 52 445> SBiiiiott.— Vv. Duggan, i 
OntPr 147. 

Waiver by pleading over see infra 
§ 872. 

77. Wheeler v. Miller, 2 Den. (N. 
Mis ote 

Form see infra § 873. ” 

Proceedings on improper denial see 
infra § 873 text and note 4 [a]. 


78. Osborne v. Reed, 1 Blackf. 
(Ind.) 126. 
79. 


State v. Hicks, 2 Blackf. (Ind.) 
336, 20 AmD 118. 

80. Sneed v. Wistar, 8 Wheat. (JJ. 
S.) 690, 5 L. ed. 717; Atherton Mach. 
Co. v. Atwood-Morrison Co., 102 Fed. 
949, 48 CCA 72; Knott v. Clements, 13 
Ark. 335; Adams v. State, 6 Ark. 497; 
Rosenthal v. Heft, 155 Md. 410, 142 
A 598; Van Rensselaer v. Poucher, 
24 Wend. CNg Ye) 3L6 

81. Hammer vy. Klein, LEO. (Cas: 
No. 5,998, 1 Bond 590; Wilford v. 
Rose, 2 Root (Conn.) 172. 

32. Snow v..Horgan, 18 R. I. 289, 
20. A338: Gift vo Hall, 1 Humphr. 
(Tenn.) 480; Bacon v. Parker, 2 
Overt. (Tenn.) 55. 

[a] Where there is an extrinsic 
question of fact involved (1) oyer 
should be craved and the facts al- 
leged in the plea after setting up the 
instrument. Gift v. Hall, 1 Humphr, 
(Tenn.) 480. (2) Thus where tha 
words “Brandon money” were writ- 
ten in brackets at the bottom’‘and on 
the face of a bill single payable in 
dollars, and it did not appear that 
they were there at the time of the 
execution, to raise the objection that 
such words are a part of the bill so 
that debt will not lie but that being 
payable in currency different from 
gold or silver the action sounds in 
damages, defendant should set forth 
the words, “Brandon money” upon 
oyer, and plead that they were a part 
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A party who is 


Where 


of the contract, and thus raise the 
question of fact, and cannot crave 
oyer of the note, and, without no- 
ticing the words, set it out and de- 
MUL eqGitt Vv. eall, Usupra..v(3), And. 
in an action on a bond, defendant who 
wishes to plead in abatement that, 
at the time of the suing out of the 
writ, the demand had been reduced 
below the jurisdictional amount by 
eredits indorsed on the bond, should 
crave oyer and show the _ indorse- 
ments on the record. Bacon yv. Park- 
er, 2 Overt. (Tenn.) 55. 

Effect of not craving oyer see in- 
fra § 875. 

83. U.S.—Hobson v. McArthur, 12 
F. Cas. No. 6,554, 3 Mclean 241. 

Ala.—Lee v. Adkins, Minor 187. 


Ne eee tt Sag v. Quintard, 18 Conn. 

Ill.—Harlow v. Boswell, 15 Ill. 56; 
Bogardus vy. Trial, 2 Ill. 63; Taylor 
v. Kennedy, 1 Ill. 91. 

Ky.—Jones v. Cromwell, 1 Dana 
385; Gist v. Steele, 1 Bibb 571; Shep- 
herd v. Hubbard, 1 Bibb 494; Mar- 
shall v. Red, 1 Bibb 327; Brown v. 


McConnel, 1 Bibb 265; McClean v. 
Lillard, 1 Bibb 146; Finnie v. Martin, 
1 Bibb 41. 


Mo.—Treat v. Brush, 11 Mo. 310: 
Gathwright v. Callaway County, 10 
Mo. 663. 

S. C.—Killian v. Herndon, 38 S. C. 
LG 

Tenn.—Martin v. State Bank, 2 
Coldw. 332; Steele v. McKinnie, 5 
Yerg. 449. 


Vt.—Denton y. Adams, 6 Vt. 40. 

Va.—Duval v. Malone, 14 Gratt. (55 
Va.) 24; Sterrett v. Teaford, 4 Gratt. 
(45 Va.) 84; Macon v. Crump, 1 Call. 
(5° Va.) 575. 

Eng.—Snell v. Snell, 4 B. & C. 741. 
10 ECL 453, 107 Reprint 1236. 

Demurrer for variance between dec- 
laration and instrument see supra § 
499, 

84. Treat v. Brush, 11 Mo. 310; 
Austin v. Whitlock, 1 Munf. (15 Va.) 
487, 4 AmD 550; Snell v. Snell, 4 B. 
Ca 741, 10 ECL 453, 107 Reprint 

{a] Thus, where defendants by 
their plea of covenants performed ad- 
mitted the execution of the covenant 
set forth in the declaration, but did 
not crave oyer, it cannot be contend- 
ed that the identical instrument of- 
fered in evidence is the deed declared 
upon, and admitted by the plea, and 
every objection on the ground of 
variance between the deed alleged in 
the declaration, and that which is 
offered in evidence, is still open to 
defendant. Austin v. Whitlock, 1 
Munf. (15 Va.) 487, 4 AmD 550. 

8444. Snell v. Snell, 4B. &C. aay 
10 ECL’ 782, 107 Reprint 1236. 
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oyer of the writ, a plea based on a defect in the writ, 
or in an affidavit for an attachment, should crave 
oyer thereof,*® and no advantage can be taken of a 
variance between the writ and declaration,®® or be- 
tween the writ and affidavit, or between the writ and 
affidavit and bond, in attachment’? without obtain- 
ing oyer of these instruments; but in those jurisdic- 
tions where profert is not required of the writ or 
affidavit, because it is a part of the record,** oyer 
need not be craved.®? 
is not available,®° it has been held that a variance be- 
tween the writ and declaration in replevin cannot be 
ea in abatement.°? 

* [§ 872] c. Time To Demand.°? Although ancient- 
ly oyer of the writ could be demanded at any stage 
of the cause,?* it has been held that it is too late to. 
crave oyer of the writ after the day on which the 
cause is first set for trial;°* and it is now the settled 
rule of practice at common Jaw that oyer cannot be 
craved after the first term, or after the rule for 
pleading has expired, since the deed is not supposed 
to be in court after that time,®® nor after judg- 


Still, because oyer of the writ 


85. Tommey v. Gamble, 66 Ala. 
469; Tucker v. Perley, 5 N. H. 345; 
Nelson v. Swett, 4 N. H. 256. 


86. U. S.—Chirac v Reinicker, 11 
Wheat. 280, 6 L. ed. 474; Triplet v- 
Warfield, 24 one Cas. No. 14,177, 2 
Cranch C. C. 


Ala. eee Pruitt, 9 Port. 195. 

Ind.—Evans v. Morton, 2 Ind. 244; 
Nichols v. Smalley, 7 Blackf. 200. 

te —Chapman v. Davis, 4 Gill 166. 

J.—Davis v. Public Serv. Corp. 5 

qT N. J. La. 275,72 A: 82. 

Demurrer for variance between dec- 
laration and writ see supra § 500. 

Plea in abatement for variance see 
supra § 284. 

87. Richards v. Bestor, 90 Ala. 352, 
8 S 380; Goldsticker v. Stetson, 21 
Ala. 404. 

88. See supra § 866; 
fra note 89. 

89. Ark.—Renner v. 


and cases in- 
Reed, 3 Ark. 


BeBe 
Ill.— Eddy v. Brady, 16 Ill. 306. 
Ky.—Pendleton v. Commonwealth 
Bank, 1 T. B. Mon. 171. 
Mass.—Guild v. Richardson, 6 Pick. 
364; Slayton v. Chester, 4 Mass, 478. 
Miss.—-Pierce v. Lacy, 23 Miss. 193. 
Mics .—Kinecaid v. Francis, Cooke 
90. See supra text and note 89. 
91. McFarlan v. Townsend, 17 
Wend. (N. Y.) 440; es Vv. Brown, 
12) Wend? (CN. YY) 727 


§ eae Oyer by atcnninene see supra 
93. Pendleton v. Commonwealth 


Bank, 1 T. B. Mon. (Ky.) 

Oyer of writ see supra § 871. 

94. Layman v. Waynick, 6 Blackf. 
(Ind.) 189. 

95. McKnight v. Wilkins, 1 Mo. 
308; Brooke County Ct. v. U. S. Fi- 
delity, etc., Co., 87 W. Va. 504, 105 
SE 787, 791 [quot Cyc]; Wymark’s 
Case, 5 Coke 74a, 77 Reprint 165. 

[a] Reason for rule.—‘‘When any 
deed is shewed in Court, the deed by 
judgment of law doth remain in Court 
all the term in which it is shewed; 
but at the end of the term, if the 
deed be not denied, then the law doth 
adjudge it to be in the custody of 
the party to whom it belongs; for 
the whole term in law is but one 
day, and therefore it shall be in- 
tended to remain in Court all the 
term in which it is shewed, but when 
the term is closed and ended, then 
there is no officer in such case to 
whom the custody of it by the law 
belongs; and therefore the party who 
shewed it shall have the keeping of 
it; for a man’s evidences are as the 
Ssinews of his land. And where it 
appears by 38 H. 6, 2 a. b. that be- 
cause the deed in another term is in 
the custody of the party, and ‘not 
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ment ;°° but it is demandable at any period before the 
time for pleading is out, although that has been ex- 
tended, unless the order excepts the right to demand 
oyer.°? Oyer must precede the matter of defense 
whether that be by demurrer,®* or plea,®® and regu- 
larly it should precede the entry of imparlance.t A 
party cannot, after interposing a general demurrer to 
the whole declaration, crave oyer, set forth the deed, 
and then assign special causes of demurrer to one of 
the counts.2 But there is authority that the right to 
oyer is not waived unless the plea be to the very in- 
strument of which oyer is demanded.* 

[§ 873] d. Form. Ovyer is properly eraved by a 
prayer entered on the record, to which the opposite 
party may counterplead.* But if the instrument is 
already on file, a mere statement that oyer is craved 
and given, if unobjected to, will be sufficient.® 
Where oyer is desired of both an instrument and its 
condition, it must be expressly demanded of both, 
for a bond and its condition are deemed separate 
things,® although omission to erave oyer of the con- 
dition is harmless if, on craving oyer of the instru- 
ment, both bond and condition are read.?. A prayer 
for oyer of the condition alone does not entitle the 
pleader to oyer of the instrument,® but the instru- 
ment may be brought on the record by a prayer for 
its enrollment in a subsequent pleading.® Craving 
oyer of an instrument has been held not to include 
oyer of an assignment or indorsement thereon ;*° but 
there is authority to the contrary.‘! Oyer may be 
craved of the writ, declaration and return in one 
paragraph,” and oyer of a writ includes the declara- 


in Court, the defendant shall not have | 16,227, 1 Gall. 86; 


oyer of it.’ Wymark’s Case, 5 Coke]ston, 5 Stew. & P. 
74a, 74b, 77 Reprint 165. 

96. Farmers’ Bank y. Horsey, 1 5 
Del. 514 Yi 


97. Brooke County Ct. v. U. S. Fi-|& P. (Ala.) 17. 
delity, etc., Co., 87 W. Va. 504, 105 Sia-/Umts; 
SE 787, 791 [quot Cyc]; Goodricke v. 
MUTLEY, on Cl Mu iS 694, 150 sRe- ' 
print 294. [a] 

98. Auditor v. Woodruff, 2 Ark. 73, 
33 AmD 368; Dufau _v. Wright, 25 
Wend. (N. Y.) 636; Brooke County 
GE. WULES] Midelity; ete: Co:, 87 W- 


PLEADING 


State Univ. v. Win- 
ew 6 Mod. 237, 87 Reprint 
State Univ. v. Winston, 5 Stew. 


Hi é v. Sawyer, 27 F. Cas. No. 
ees Gall. 86. 


only is prayed, that will not entitle 
the party to oyer 
plaintiff may bring the bond on the 
record by praying in his replication 20. 
that it be enrolled. 
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tion where the latter is incorporated into the writ.!* 
Where different counts are set up, and each one is 
met by a separate plea, oyer craved in any plea af- 
fects that count only to which the plea is directed ;1* 
but if a general plea be made to all the counts, oyer 
craved and granted is available as to all the counts 
to which the instrument is applicable.t®> <A pleading 
purporting to be a “plea of oyer and demurrer” will 
be stricken on motion.?® 

[§ 874] e. Compliance. Defendant is held to be 
entitled to oyer of the original instrument.!7 Where 
profert has been made of the original, a copy will 
not suffice on demand of oyer,!® although there is au- 
thority that where profert is made of an instrument 
filed as a public record, the original need not be pro- 
dueed, but a certified copy will be sufficient,t® even 
when produced as evidence at the trial.2? And where 
the instrument is a public record in another court 
it is not to be brought into court,?? unless upon trial 
of an issue of non est factum,”?? a copy being suffi- 
cient.2° If a copy is furnished it should be a full 
and complete copy of the whole instrument pleaded,”# 
including the attestation and the names of the wit- 
nesses,”” although if defendant elects to answer it 
is a waiver of the omission of the names of wit- 
nesses.2® Where profert in form has been abol- 
ished,?’ when a party eraves oyer of an instrument 
under which his adversary claims or justifies, the lat- 
ter must produce it,?® or plead a sufficient excuse 
for not doing so;?° and the sufficiency of the excuse 
for not giving oyer is precisely the same as was the 
question of the sufficiency of the excuse for not mak- 
ditions of which plaintiff had not per- 
formed. Bavarian Brewing Co. v. 
Retkowski, 30 Del. 559, 109 A 579. 

17. Eriek vo Hugle, Pa. Covsi23 

18. Wellford v. Miller, 29 F. Cas. 


No: L7,38i5 a) Cranehi@) CC. 514A 
ditor v..Woodruff, 2 Ark. 73, 33 AmD 


CAlai aise (Cook 


368; Carson v. Pearl, 4 J. J. Marsh. 
. S. v. Sawyer, supra. (Ky.) 92. 
Thus, if oyer of the condition 19. Young’ vo ‘State, 77 (Gill eS. 
(Md.) 253; Butler v. State, 5 Gill 
of the bond, but]/& J. (Md.) 511; Blliott v. Duggan, 
PONE. Pros te 


Treasurers v. Witsall, 28 S. C. 


Va. 504, 105 SE 787, 791 [quot Cyc]. 
99. Auditor v. Woodruff, 2 Ark. 73, 
33 AmD 368; McKnight v. Wilkins, 1 
Mo. 308; Dufau v. Wright, 25 Wend. 
(N. Y.) 636; Brooke County Ct. v. 
Dees hudelitval eter ICO. Sammy mw as 
604, 105 -SEH 787, 791 [quot: Cye], 

1. Dufau v. Wright, 25 Wend. (N. 
Y.) 636; Brooke County Ct. v. U. S. 
Fidelity, etc., Co., 87 W. Va. 504, 105 
SE 787 

Imparlance see supra § 238. 

2. Dufau, v. Wright, 25 Wend. (N. 

636 


8. Goodricke v. Turley, 2 C. M. & 
R. 694, 150 Reprint 294. 

4 Pendleton  v. Commonwealth 
Bank, 1 T. B. Mon. (Ky.) 171; Mabry 
v. Cowan, 6 Heisk. (Tenn.) 295; Wil- 
liams v. Bryan, 5 Coldw. (Tenn.) 104; 
FAR SEEOR v. Allison, 2 Head (Tenn.) 
122. 

{a] Proceedings on improper de- 
nial.—If oyer is denied when it ought 
to be granted, the party making the 
claim should move the court to have 
the prayer of oyer entered on the rec- 
ord, which entry is in the nature of 
a plea, and the other party may coun- 
terplead the right to oyer, or strike 
out the rest of the pleading follow- 
ing the oyer, and demur; upon which 
the judgment of the court is that 
he have oyer or that he answer with- 
out it. Williams v. Bryan, 5 Coldw. 
(Tenn.) 104; Anderson v. Allison, 2 
Head (Tenn.) 122. 

5. Pendleton v. Commonwealth 
iam ob we bs Mon, (Kye UTA. 

6. U.S. v. Sawyer, 27 F.. Cas. No. 


U. S. v. Sawyer, 
212 Cas wN Osi 6s22 ee Gall ekGe 

10. McLain v. Onstott, 3 Ark. 478; 
Dillard v. Noel, 2 Ark. 449; Tuggle 
v. Adams, 3 A. K. Marsh. (Ky.) 429; 
Erb v. Pindall, 5 Leigh (32 Va.) 109. 

11. Van Rensselaer v. Poucher, 24 
Cook v. Reming- 
ton, 6 Mod. 287, 87 Reprint 986. 

[a] Thus (1) where one is bound 
to give oyer of a deed, he must fur- 
nish not only a true copy of the in- 
strument itself, but of all indorse- 
ments and memoranda upon it and 
of all papers attached to it. Van 
Rensselaer v. Poucher, 24 Wend. (N. 
DP we Loe (2) An indorsement on a 
deed made at the time it was sealed 
and delivered is a part of the deed, 
and oyer of the deed without oyer 
of the indorsements is not complete 


oyer. Cook v. Remington, 6 Mod. 
237, 87 Reprint 986. 
12. Pitman v. Perkins, 28 N. H. 


90. 

13. Lyman v. Dodge, 13 N. H. 197; 
Knowles v. Rowell, 8 N. H. 542. 

14. Hughes v. Moore, 7 Cranch (U, 
SDaaiiGa oe Lees aU. 
apres Hstill v. Jenkins, 4 Dana (Ky.) 

16. Bavarian Brewing Co. v. Ret- 
kowski, 30 Del. 559, 109 A 571. 

Plea, answer, or reply with demur- 
rer see supra §§ 518-520. 

{a] Thus defendant cannot inter- 
pose a plea “of oyer and demurrer” 
to a declaration on a promissory note, 
for the purpose of setting up a col- 
lateral agreement under seal, the con- 


SEZ 200 

{a] Thus, in an action of debt 
against the securities of a_ sheriff 
on his official bond, a certified copy 
of the bond, produced in evidence, 
under statute providing for such evi- 
dence, was held enough to satisfy 
profert of it in the declaration: 


pee as a v. Witsall, 28 CO ll Us 
“i. Williams v. Perry, 2 Root 


(Conn.) 462; 
Mass. 260. 

22. Thatcher v. Lyman, supra. 

23. Williams v. Perry, 2 Root 
(Conn.) 462 (requiring exemplified 
copy on oyer, and distinguishing the 
practice in the king’s bench where 
the records were kept in the place 
where the court sat so that both par- 
ties had access to them); Thatcher 
v. Lyman, 5 Mass. 260. 

When profert of copy sufficient see 
supra § 869. 

24, Osborne v. Reed, 1 Blackf. 
(Ind.) 126; Van Rensselaer v. Pouch- 
er, 24 Wend. (N. Y.) 316; Smith v. 
Alworth, 18 Johns. (N. Y.) 445. 

25. Osborne v. Reed, 1 Blackf. 
(Ind.) 126; Smith v. Alworth, 18 
Johns. (N. Y.) 445. 

26. Smith v. Alworth, supra. 

Waiver of objections see infra §§ 
1234-1242. 
ace See supra § 866 text and note 

28. Smith v. Lloyd, 16 Gratt. (57 
Va.) 295. 

29. Smith v. Lloyd, supra. 


Thatcher v. Lyman, 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing profert at common law.°° The time for produc- 
ing an instrument of which oyer has been demanded 
may be fixed by the court. The proper time to take 
advantage of an insufficient compliance with the de- 
mand for oyer is at the trial.?2, But if an imperfect 
copy be filed on oyer, this will not prevent the party 
filing it from introducing a true and authentic copy 
in evidence on the trial.** Oyer may be amended in 
the discretion of the court upon a proper showing 
made.*# 

[§ 875] 3. Effect of Profert and Oyer. While it 
has been said that when an instrument is declared 
on with a profert, it is by the intendment of the law 
in the actual possession of the court,*° or that it “is 
supposed. to remain in court,”®® still profert alone, 
without oyer, does not make the instrument part of 
the record.** If oyer is not craved the instrument 
must be considered as alleged in the pleading in de- 
termining its sufficiency ;*§ and on demurrer the court 
is necessarily confined to the statement of the cause 
of action, and cannot look to any supposed paper as 
the foundation of the action.*® But where profert is 
-made of a record,*® or of a recorded instrument,** 
it has been held that it is for all purposes presented 
to the court as a part of the pleading; and under a 
statutory provision making an annexed copy of an 
instrument, referred to in the pleading as so annexed, 
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a part of the pleading,*? the instrument becomes part 
of the record without oyer.*® Where oyer is ob- 
tained, the effect is to make the instrument part of 
the record and parcel of the pleading in which profert 
was made, to the same extent as though it were set 
out verbatim therein;** and this is the effect even 
where both profert and oyer are informally made,*® 
or where profert is not made but oyer is granted ;*°® 
and where profert in form is no longer required,** 
the effect of oyer is to make the instrument a part of 
the preceding pleading,**® as if profert had been 
made thereof in the first instance.t® The party ob- 
taining oyer may demur to his adversary’s pleading 
if the instrument is insufficient on its face,°® or if 
there is a variance between the instrument as recited 
on oyer and the description of it in the pleading con- 
taining the profert,®! or he may avail himself of any 
proper defense by plea;°? but if an essential aver- 
ment is omitted from the pleading containing pro- 
fert, and oyer is eraved and the instrument spread 
upon the record, the defect will be cured if the in- 
strument supplies the omission.®* The practice is 
for the party who obtains oyer to recite the instru- 
ment in his pleading and then proceed, in the same 
pleading, as though the recital just made was in fact 
in the pleading containing the profert.®4 Craving 
oyer without setting up the instrument is of no 


30. Smith v. Lloyd, supra. 

[a] Instrument pleaded in anoth- 
er court excuses oyer. Smith v. 
Lloyd, 16 Gratt. (57 Va.) 295. 

Excuse for not making profert see 


supra § 867. 


31. Maillon v. Boyce, 14 La. Ann. 
621. 

32. Brooks v. Brooks, 6 N. J. L. 
404. 

33. Graves v. Hemken, 12 Rob. 
(La.) 103. 

34. Seymour v. Rogers, 2 HowPr 
(N. Y.) 28; Daley v. Atwood, 7 Cow. 
CN; Y.). 483. 

S5. .bOwersio vs. Ware-i2 Pick, 
(Mass.) 451. 

36. Jansen v. Ball, 6 Cow. (N. Y.) 
628. 

37. U. S.—Nybladh v. Herterius, 


41 Fed. 120 [app dism 140 U. S. 691, 

TI SCt 1025, 35a. ed. 601]. 
Fla.—Comerford v. Cobb, 2 Fla. 418. 
Ky.—King v. McLean, 1 J. J. Marsh. 


32; Gist v. Steele, 1 Bibb 571; Ad- 
ams v. Macey, 1 Bibb 328; Palmer 
v. McGinnis, Hard. 505. 
Pa.—Mansley v. Smith, 6 Phila. 
223. 
S. C.—Charleston v. Mortimer, 38 
te Oe Paral 


Tenn.—Waterhouse v. Sterchi Bros. 


Furniture Co., 139 Tenn. 117, 201 
SW 150; Standard Loan, etc., Ins. 
Co. v. Thornton, 97 Tenn. 1, 4 SW 
136. 


W.. Va.—Rileyv. Yost, 58: W. Va. 
213, 52 SE 40, 1: LRANS 777. 

38. Farish v. Jones, 23 Ark. 323; 
Wriston v. Lacy, 7 J. J. Marsh. (Ky.) 
219; Pollard v. Yoder, 2 A. K. Marsh. 
(Ky.) 264; Gathwright v. Callaway 
County, 10 Mo. 663; Harley v. Leb- 
anon Mut. Ins. Co., 120 Pa. 182, 13 
A 833. ; 

[a] Ilustration.—In an action on 
a promissory note a plea that the 
note was given for the last payment 
of land which plaintiff sold to de- 
fendant; that plaintiff gave defend- 
ant a bond for a fee-simple title deed; 
that the deed was to be made and 
delivered to defendant upon the pay- 
ment of said purchase money and 
that no deed was tendered, was bad 
on demurrer because it failed to show 
that the bond contained mutual and 
dependent covenants, the bond not 
being set out or stated in substance, 
or brought upon the record by oyer, 
although profert of it was made in 
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fee plea. Farish v. Jones, 23 Ark. 
39. Waterhouse v. Sterchi Bros. 


Furniture Co., 1389 Tenn. 117, 201 SW 
150; Insurance Co. v. Thornton, 97 
Tenn. 1, 40 SW 136. 

40. Straus v. American Publishers’ 
Assoc., 201 Fed. 306, 119 CCA 544 
[app dism 235 U. 
59 L. ed. 438]. 

41. Germain v. Wilgus, 67 Fed. 
597, 14 CCA 561; American Bell Tel. 
Co. v. Southern Tel. Co., 34 Fed. 803; 
Bogart v. Hinds, 25 Fed. 484. 

42. See statutory provisions. 

43. Harper v. Essex County Park 
Commn., 73 N. J. L. 1, 62 A 384; Loeb 
Vv: Barris, 50°N. J. Ds. 382,- 138 A‘ 602. 

44. U. S.—Western Springs v. Col- 
lins, 98 Fed. 933, 40 CCA 33. 

Ark.—Auditor v. Woodruff, 2 Ark. 
73, 33 AmD 368. 

Ga.—Chicago Bldg., etc., Co. v. Tal- 
botton Creamery, etc., Co., 106 Ga. 
84, 31 SE 809. 

Ind.—Russell v. Drummond, 6 Ind. 


216; Chapman v. Harper, 7 Blackf. 
333; McDorman v. Jellison, 7 Blackf. 
304 


Iowa.—-Knott v. Burleson, 2 Greene 
600. 2% 
Md.—Tucker v. State, 11 Md. 322. 

Mo.—Treat v. Brush, 11 Mo. 310; 
Payne v. Snell, 4 Mo. 238. 

N. J.—FEarle v. Fidelity, ete., Co., 
(Sup.) 68 A 1078. 

Ss. C.—Rantin v. Robertson, 33 S. 
CL. 366% 

Tenn.—Waterhouse v. Sterchi Bros. 
Furniture Co., 139 Tenn. 117, 201 
SW 150; Insurance Co. v. Thornton, 
97 Tenn. 1, 40 SW 136. 

Vt.—Morrill v. Catholic Order of 
Foresters, 79 Vt. 479, 65 A 526. 

Va.—Vanmeter v. Giles, 1 Rob. (40 
Va.) 328; Jarrett v. Jarrett, 7 Leigh 
(34 Va.) 938. 

Eng.—Snell v. Snell, 4 B. & C. 741, 
10 ECL 782, 107 Reprint 1236. 

45. Chicago Bldg., etc., Co. v. Tal- 
botton Creamery, ete., Co., 106 Ga. 
84, 31 SE 809. 

{a] TIllustration.—Where the con- 
tract, which was the foundation of 
the action, was neither embodied in 
the petition, nor exhibited thereto, 
nor was a technical profert of the 
same made, but it appeared from the 
record, that on the hearing an oral 
profert of the contract was made; 
that it was produced; that it was 
read; that counsel for both parties 


S. 716, 35 SCt 197, 


argued the case on the theory that 
the contract was a part of the plead- 
ings, and that the ruling by the 
court was also based upon this as- 
sumption; while it did not come be- 
fore the court and become a part of 
the record in compliance with the 
technical rules of profert and oyer 
as they existed at common law, still 
the contract was properly before the 
court, became a part of the petition, 
and was therefore properly consid- 
ered by the court in passing upon the 
demurrer. Chicago Bldg., etc., Co. v. 
Talbotton Creamery, etc., Co., 106 Ga. 
84, 31 SE 809. 


46,; Macon v. ‘Crump, 1 yCall 1G 
Va.) 575. 
ps See supra § 866 text and note 
48. Lester v. Peo., 150 Ill. 408, 23 


NE 387, 37 NE 1004, 41 AmSR 375; 
Matthews v. Storms, 72 Ill. 316; Tay- 
lor v. Kennedy, 1 Ill. 91; National 
Council K. & L. S. v. Hibernian Bank- 
ing ASSOC swLS ep Lis Ace die 

49. National Council K. & L. S. 
v. Hibernian Banking Assoc., supra. 

50. Demurrer for want of sufficient 
facts after oyer see supra § 535. 

51. Demurrer for variance in pe- 
tition and instrument sued on see su- 
pra § 499. 

What amounts to variance see su- 
pra § 874. 

Objection for variance without 
craving oyer see supra § 871 text and 
notes 84, 84%, 89. 

52. Ga.—Chicago Bldg., etc., Co. v. 
Talbotton Creamery, etc., Co., 106 Ga. 
84, 31 SE 809. 

Tll.— Northern. Trust Co. v. Buck, 
263 Ill. 222, 104 NE 1114 [aff 183 Tl. 
A. 170). 

a Y.—Douglass v. Rathbone, 5 Hill 

Vt—Morrill v. Catholic Order of 
Foresters, 79 Vt. 479, 65-A 526. 

Ont.—Boulton v. Weller, 3 U. G. 
Ome siia. 

53. Edwards v. Wiester, 2 A. K. 
Marsh. (Ky.) 382; Waterhouse v. 
Sterchi Bros. Furniture Co., 139 Tenn. 
LUT 200k SW V5.0! ict -Cycy), 

54. Chicago Bldg., ete., Co. v. Tal- 
botton Creamery, etc., Co., 106 Ga. 
84, 31 SE 809; Lee v. Follensby, 80 
Vt. 182, 67 A 197. See Pacific Lime, 
etc., Co. v. Missouri Bridge, etc., Co., 
286 Mo. 112, 226 SW 853 [cit Cyc] 
(dictum). 
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avail.®> Although a party who has obtained oyer may 
waive the benefit of it if he pleases,°® if he professes 
to set out the instrument he must do so correctly and 
Where oyer is improperly demanded,°*® it 


entirely.®* 


has been held that if it is granted anda 
out objection the instrument becomes part of the 
record;°® but there is authority to the contrary;°° 
and it has been held that an instrument not under 
seal cannot be made a part of the declaration by 


oyer.°t 


65. 
Daniels v. Richie, 7 


Young v. Campbell, 10 Ill. 80; 


Blackf. (iInd.) 
391; Allen v. Bishop, 25 Wend. (N. 
Y.) 414. 

[a] Thus, if the party’ seeks to 
avail himself of the benefit of the 
condition of a bond after oyer is giv- 
en, he must set it forth in his plea; 
otherwise, it is no part of the rec- 
ord. Allen v. Bishop, 25 Wend. (N. 
Y.) 414. 

56. Rudisill’) v. Sill, 4 Bilackf. 
(Ind.) 282. \ 

57. MRudisill v. Sill, supra. 

{a] Thus, if the party misrecite 
the instrument, his adversary, by the 
usual English practice, may either 
sign judgment for want of a plea, or 
he may make the misrecited deed a 
part of the record by enrollment and 
demur, the latter method, however, 
being ‘applicable only to a plea and 
not to a demurrer containing false re- 


eitals. Rudisill v. Sill, 4 Blackf. 
(Ind.) 282. 
58. When oyer necessary or proper 


see supra § 871. 

59. Russell v. Drummond, 6 Ind: 
216; Chapman v. Harper, 7 Blackf. 
(mdf $383) Deming.’ ve ,Bullitt,. ¥ 
Blackf. (Ind.) 241; State v. Wilson, 
107 Md. 129, 68 A 609; Columbiana 
Bank Jv. -Dixons> Tappe (Oh): 4327; 
Wihite’ v. Hall; 92 Vt. 057; 99 A 274; 
Morrill v. Catholic Qrder of Forest- 
ers, (79: (Vt: 479; 65°A'5263) Story. ‘v. 
Kimball, 6 Vt. 541. 

Bowers v. Riegal, 153 La. 851, 
96 S 680. 

61. Norfolk, etc., R. Co. v. Suther- 
land, 105 Va. 545, 54 SE 465; Ander- 
son v. Prince, 60 W. Va. 557, 55 SE 
656. 

62. Copy of account see Accounts 
and Accounting §§ 158-166, 396. 

Exhibit: 

Defined generally see Exhibit 25 C. J. 
166 


In action on bill or note see Bills and 

Notes'§ 1125. - 

In equity see Equity § 424. 

63. Charleston v. Mortimer, 38 S. 
C. L. 271; Saxe v. Burlington, 70 Vt. 
449, 41 A 438; Cooledge v. Continen- 
tal Ins. Co., 67 Vt. 14, 30 A 798; Riley 
v. Yost, 58 W. Va. 213, 52 SE 40, 1 
LRANS 777. 

64. See statutory provisions. 

65. Ark.—Gardner v. Hughes, 136 
Ark. 332, 206 SW 678; Abbott v. Row- 
an, 33 Ark. 593; Nordman vy. Craig- 
head, 27 Ark. 369. 

Fila. Register v. Pringle, 58 Fla. 
355, 50 S 584; State v. Seaboard Air 
Line R. Co., 56 Fla. 670, 47 S 986. 

Ga.—East Atlanta Land Cones 


Mower, 138 Ga. 380, 75 SE 418, 420 
[quot Cyc]; Hazlehurst v. H. A. 
Stahl Florida Properties Co., 39 Ga. 


A. 209, 146 SE 510; Edwards v. Camp, 
29 Ga. A. 516, 116 SE 210. 
Ill.—Parker v. Brooks, 16 Ill. 64. 
Ind.—Cox v. Baltimore, etc., R. Co., 
180 Ind. 495, 108 NE 337, 50 LRANS 
453; Leader Pub. Co. v. Grant Trust, 
ete:, (Con lie) ind. 192, 91 NB S498); 
Indiana Sand, etc., Co. v. Donovan, 
174 Ind. 164, 91 NB 597; Federal L. 
Ins. Co. v. Kerr, 173 Ind. 613, 89 NE 
398, 91 NE 230 [aff (A.) 82 NE 943]; 
Heaston v. Krieg, 167 Ind. 101, 77 NE 
805, 119 AmSR 475; Miller v. Bot- 
tenberg, 144 Ind. 312, 41 NE 804; 
Swatts v. Bowen, 141 Ind. 322, 40 
NE 1057; Ferguson v. Hull, 136 Ind. 
$39, 36 NE 254; St. Joseph Hydraul- 


PLEADING 


vailed of with- 


[§§ 875-876 


[§ 876] B. Exhibits°*—1. Necessity and Propriety 
—a. In General. 
ute, an instrument cannot be made part of the record 
in an action at law by mere reference thereto in the 
pleading or by filing it as an exhibit,®* in many juris- 
dictions it is the prevailing practice, under various 
statutory provisions,°* that. where a pleading is 
founded upon a written instrument the original or a 
copy thereof must be attached to or filed with the 


Although, in the absence of stat- 


pleading.®® This requirement has been held to be im- 


ic Co. v. Wilson, 133 Ind. 465, 33 NE 
113; Blackwell v. Pendergast, 132 
Ind. 550, 32 NE 319; Ledbetter v. 
Davis; 121 Ind. 119, 22 NE 744; Cun- 
ningham v. Hoff, 118 Ind. 263, 20 NE 
756; Douthit v. Mohr, 116 Ind. 482, 
18 NE 449; Blackburn v. Crowder, 
108 Inds 238; 9 NE) 1085" Porter v. 
Waltz, 108 Ind. 40, 8 NE 705; North- 
western Mut. L. Ins. Co. v. Hazelett, 
105 Ind. 212, 4 NE 582, 55 AmR 192; 
Dunkle v. Nichols, 101 Ind. 473; 
Rairden v. Winstandley, 99 Ind. 600; 
Keesling v. Watson, 91 Ind. 578; Ash- 
ley v. Foreman, 85 Ind. 55; Smith v. 
Clifford, 83 Ind. 520; Jones v. Parks, 
78 Ind. 537; Rogers v. State, 78 Ind. 
329; Busch v. Columbia City German 
Bidg., etc., Assoc. No. 2, 75 Ind. 348; 
Lentz v. Martin, 75 Ind. 228; Carper 
vii Kitt, Tl Indyc24; ;Petty (iv. Christ 
Church, 70 Ind. 290; Jerrell v. Etchi- 
son Ditching Assoc., 62 Ind. 200: 
Wilson v. Vance, 55 Ind. 584; Mont- 
gomery v. Gorrell, 51 Ind. 309; Young 
v. Pickens, 49 Ind. 23; Strough v. 
Gear, 48 Ind. 100; Stafford v. David- 
son, 47 Ind. 319; King v. Enterprise 
Ins. Co., 45 Ind. 43; Brown v. State, 
44 Ind. 222; Galbreath v. McNeily, 40 
Ind. 231; Heitman v. Schnek, 40 Ind. 
93; Van Dorn vy. Bodley, 38 Ind. 402; 
Alsop v. Hutchings, 25 Ind. 347; Cole- 
man v. Hart, 25 Ind. 256; Sayres v. 
Linkhart, 25 Ind. 145; Seawright v. 
Coffman, 24 Ind. 414; Harker v. Glide- 
well, (23) Ind.:-219;> Peoria’ M. & kK; 
Ins. Co. v. Walser, 22 Ind. 73; Reveal 
v. Conner, 21 Ind. 289; Nill v. Brooks, 
21 Ind. 178; Miller v. Rigney, 16 Ind. 
327; Bennett v. Wainwright, 16 Ind. 
211; Little v. Vance, 14 Ind. 19; Hil- 
lis v. Wilson, 13 Ind. 146; Kiser v. 
State, 13- Ind. 80;.. Price -v.:' Grand 
Rapids, ete., R. Co., 13 Ind. 58; Mil- 
ler v. Seiler, 82 Ind. A. 36, 142 NE 
719; Vulean Iron Works Co. v. Elec- 
trio Magnetic Gold Min. Co., 54 Ind. 
A. 28, 99 NE 429, 100 NE 307; Lake 
Brie, etc., R. Co. v. Marott, 52 Ind. 
A. 332, 100 NE 865; La Grange v. 
Coyle) 50> lings AL 4 OF 9.8) INR L538 
Berkemeier v. State, 44 Ind. A. 1, 88 
NE 634; Vandalia R. Co. v. Fetters, 
40 Ind. A, 615, 82 NE 978; Schnell 
v. Schnell, 39 Ind. A. 556, 80 NE 432; 
Elwood Natural Gas, ete., Co. v. Kull- 
man, 39 Ind. A. 39, 78 NE 1056; El- 
wood Natural Gas, etc., Co. v. Glas- 
py, 38 Ind. A. 634, 77 NE 956; Har- 
rod v. State, 24 Ind. A. 159, 55 NE 
242; State v. Adams, 15 Ind. A. 310, 
44 NE 47; Gish v. Gish, 7 Ind. A. 104, 
34 NE 305; Offutt v. Rucker, 2 Ind. 
A. 350, 27 NE 589. 

ee National State Bank v. Del- 
ahaye, 82 Iowa 34, 47 NW 999; Har- 
wood, etc., R. Co. v. Case, 37 Iowa 
692; Dunning v. Rumbaugh, 36 Iowa 
566; Barney v. Buena Vista County, 
83 Iowa 261; Coe v. Lindley, 32 Iowa 
437; Ruddick v. Marshall, 23 Iowa 
243; Nosler v. Hunt, 18 Towa ue: 
Vannice v. Green, 14 Towa 262; Mc- 
Lott v. Savery, 11 Iowa 323; Dean v. 
White, 5 Iowa 266; Latterett v. Cook, 
1 Iowa 1, 68 AmD 428. 

Ky.—Wait v. Southern Oil, etc., 
Co., 209 Ky. 682, 273 SW 473; Haney 
Vv. Tempest, 3 Mete. 95; Dodd v. King, 
1 Metc., 430; Day, etc., Lumber Co. 
v. Mack, 69 SW 712, 24 KyL 640; 
Harrodsburg Sav. Inst. Vv. Hutchison, 
4 Ky. Op. 124. 

Mass.—McDonald v. Sargent, 171 
Mass. 492, 51 NE 17; Pierce v. Char- 


—- 


, 556; 


ter Oak. Ins4Co., 133 Masss) Tis 
Clary v. Thomas, 103 Mass. 44; Moore 
v. Royce, 10 Allen 556. 


147 Miss. 237, 111 S 455; Quarles v. 
Hucherson, 139 Miss. 356, 104 S 148. 

Mo. —Hannibal, etc., Ris (onwaae 
Knudson, 62 Mo. b69" Sexton v. 
Monks, 16 Mo. 156; Hess v. Appleton 
Mfg. Co., 164 Mo. A. 158, 148 SW 
ue Wyman v. Ferguson, 66 Mo. A. 
52. 

Nebr.—Chadron First Nat. Bank v. 
Bngelbercht, 58 Nebr. 639, 79 NW 
Ryan v. State Bank, 10 Nebr. 
524, 7 NW 276. 

Oh.—Crawford v. Satterfield, 27 Oh. 


St. 421: Woodbridge v. Brophy, 2 Oh. 
Dec. (Reprint) 279, 2 WestLMonth - 
274; Gwynne v. Jones, 5 Oh. Cir. Ct. 


298..3° Ohi “Cirs Deep 143: 
Okl.—Home Ins. Co. v. Whitchurch, 
281 P 234; Forry v. Brophy, 116 Okl. 
99, 243 P 506; Milburn v. Miners’, 
etc.,, Bank, 101 Okl. 281,° 226 P 42; 
Mason v. Slonecker, 92 Okl. 227, 219 
P 357; Hyde v. Altus, 92 Okl. 170, 
218 P 1081; Arkansas City First Nat. 
Bank vy. Jones, 2 Okl. 353, 37 P 824. 
Pa.—Georges Tp. v. Union Trust 
Co., 293 Pa. 364, 143 A 10; 
Foreign Products Co. v. Southwark 
Edy, <ete.,, s€o., (269s sPan S220 ddlonecess 
74; Winters v. Mowrer, 163 Pa. 239, 
29 A 916; People’s St. R. Co. v. Spen- 
cer, 156 "Pa. 85, 27 A 113, 36 AmSR 
22; Knapp v. Duck Creek Valley Oil 
Co.,. 53 Pas-185: Clark” vy. Dawidson? 
83 Pa. Super. 79; Derr Lumber Co. 
v. Johnson, 75 Pa. Super. 605; Will- 
son v. Harned, 57 Pa. Super. 580; 
Snyder v. Snyder, 57 Pa. Super. 5 
Davis v. Gregg, 6 Pa. Dist. & Co. 
Franklin Sugar Refining Co. v. 
tony ete. Cony debanwDist. 1c Oo: 
Tyrie v. City Bank, 29 Pa. Dist. 
Philadelphia Gear Co. v. 
Mach. Co:, 29 Pat. Dist: 493; 
Vv.) "Gremnere pia siPat Dist alae 
LancLRev 244; Vile’s Est., 6 Pa. Dist. 


Republic- 


288, 19 Pa. Co. 461; International 
Sav., “ete.( Co. iver Printz. [3.2 (PaleG@or 
611; Shafer v. Keystone Mut. Ben. 


Assoc., 22 Pa. Co. 51; Dornenhower v. 
Stevens, 44 WklyNC 264; Dill v. 
Knapp, 24 WklyNC 258. 

Tex.—Ward v. Ward, 1 Tex. Un- 
rep. Cas. 123. 

Que.—Guilmette v. Messier, 18 Que. 


Pr, 234. 

[a] Purpose of  statute.—(1) 
“The object * of =. .i[the]'-— statute 

. in requiring the cause of action, 
or a copy thereof, to be filed with 
the declaration, is to have the plain- 
tiff apprise the defendant of the na- 
ture and extent of the cause of ac- 
tion alleged, in order that he may 
plead thereto with greater certainty.” 
State v. Seaboard Air Line R. Coa., 
56 Fla. 670, 678, 47 S 986. To same 
effect Register v. Pringle, 58 Fla. 355, 
50 S 584. (2) “The statute requir 
ing a copy of the writing sued upon 
to be filed as a part of a declaration 
is for a good purpose, and it enables 
a defendant on inspection of the 
pleading to determine whether the 
contract is a true and correct copy of 
the contract made, and, if so, to set 
up any defense arising out of its 
terms that may be available.’ Home 
Ins. Co. v. Newman, 147 Miss. 237, 
243) eel actO. 

[b] Instruments referred to.— 
Where one instrument refers to an- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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perative,°® mandatory,®’ and not merely directory.®§ 
But no contract or other instrument need or should 


other which is necessary to its con- 
struction, or as defining the condi- 
tions and rights claimed under it, or 
as depending for its validity upon 
conditions expressed in another in- 
strument, both, or more, instruments, 
when either is made the basis of a 
pleading, must be set out by copy or 
in the original. Federal L. Ins. Co. 
v. Kerr, 173 Ind. 613, 89 NE 398, 91 
NE 230 [aff (A.) 82 NE 943] (dic- 
tum); Carnahan v. Campbell, 158 Ind. 
226, 638 NE 384; Potts v. Hartman, 
101 Ind. 859; Landon v. White, 101 
Ind. 249; Borechus v. Huntington 
Bldg., ete., Assoc., 97 Ind. 180; Wil- 
son v. Wilson, 86 Ind. 472; Busch v. 
Columbia City German Bldg., ete., 
Assoc. No. 2, 75 Ind. 348; Titlow v. 
Hubbard, 63 Ind. 6. And see infra 
note 69 [c]. ; 

{c] Ordinances of municipality 
are “writings” within rule requiring 
filing of ‘writings’ with pleading, 
where pleading is founded on such 
ordinance. White v. Williamsburg, 
2183 Ky. 90, 280 SW 486; Wait v. 
Southern Oil, etc., Co., 209 Ky. 682, 
273 SW 473. 

{d] Action for breach of warran- 
ty.—The contract upon which an ac- 
tion for breach of warranty is based 
must be filed with the petition. Hess 
v Appleton Mfg. Co., 164 Mo. A. 153, 
148 SW 179. 

{e] Action sounding in tort.—An 
action sounding in tort, which is 
based on a complaint alleging a con- 
tract under which complainant was 
to be furnished gas in his dwelling, 
is, in substance, an action on the con- 
tract so as to require the contract 
to be made an exhibit to the com- 
plaint. Elwood Natural Gas, etc., Co. 
v. Kullman, 39 Ind. A. 39, 78 NE 1056. 

{f] Defenses.—Where a paper is 
an important factor in a case, and 
defendant attempts to set up his in- 
terpretation of it as a defense to 
the action, or draws therefrom al- 
leged facts as a defense, .he must 
attach a copy of the paper to his 
affidavit. Georges Tp. v. Union Trust 
Co., 298 Pa. 364, 1438 A 10; Hebb v. 
Kittanning Ins. Co., 138 Pa. 174, 20 
A 837; Derr Lumber Co. v. Johnson, 
75 Pa. Super. 605. 

Pleading written instruments sce 
supra §§ 71-80. 

66. Old v. Mohler, 122 Ind. 594, 23 
NE 967; Blasingame v. Blasingame, 
24 Ind. 86; Berkemeier v. State, 44 
Ind. A. 1, 88 NE 634. 

67. Acme Mfg. Co. v. Reed, 181 
Pa. 382, 37 A 552; White v. Sperling, 
24 Pa. Super. 120. 

68. Acme Mfg. Co. v. Reed, 181 
Pa. 382, 37 A 552; White-v. Sper- 
ling, 24 Pa. Super. 120. 

69. U. S.—Joy v. Glidden Varnish 


Co., 83 Fed. 90. 
Craighead, 27 


Ark.—Nordman yv. 
Ark. é 

Ga.—Cook v. Powell, 160 Ga. 831, 
129 SE 546; Steele v. Graves, 160 
Ga. 120, 127 SE 465; Phinizy v. Phin- 
izy, 152 Ga. 694, 111 SE 433;  Arm- 
strong v. Citizens’, etc., Bank, 145 
Ga. 861, 90 SE 44; Hast Atlanta Land 
Co. v. Mower, 138 Ga. 380, 75 SE 418, 
420 [quot Cyc]; Horne v. Mullis, 119 
Ga... 534, 46 SE 663; Krebs Co. v. 
Godfrey Marble, ete., Co., 39 Ga. A. 
494, 147 SE 399; Suddath v. Blanch- 
ard, 39 Ga. A. 262, 146 SE 798; Hazle- 
hurst v. H. A. Stahl Florida Prop- 
erties Co., 39 Ga. A. 209, 146 SE 510; 
Heyward v. Ramsey, 35 Ga. A. 472, 
134 SE 119; Reed v. Colonial Hill 
Co., 34 Ga. A. 48, 128 SE 201; Chat- 
ham Motor Co. v. Commercial Credit 
Co., 28 Ga. A. 428, 111 SE 688. 

Hawaii.—Castle v. Smith, 17 Ha- 
wali 32. 

Tll.—Deere v. Lewis, 51 Ill. 254; 
Parker v. Brooks, 16 Ill. 64. 

Ind.—Millikan v. Security Trust 
Co., 187 Ind. 307, 118 NE 568; Young 
v. Older, 183 Ind. 646, 109 NE 909; 
Simons vy. Kosciusko Bldg., etc., 
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Assoc., 180 Ind. 335, 103 NE 2; Fed- 
eral L. Ins. Co. v. Kerr, 173 Ind. 613, 
89. NE 398, 91 NE 230 [aff (A.) 82 
NE 943]; Coffinberry v. McClellan, 
164 Ind. 131, 73 NE 97; Indiana Nat- 
ural Gas, etec., Co. v. Hinton, 159 Ind. 
398, 64 NE 224; Jester v. Gustin, 158 
IN@ay2oi51 Co Ni 147 1) Bird [vests 
John’s Episcopal Church, 154 Ind. 138, 
56 NE 129; Davis v. Talbot, 137 Ind. 
235, 36 NE 1098; Dukes v. Cole, 129 
Ind. 137, 28 NE 441; Jewett v. Per- 
rette, 127 Ind. 97, 26 NE 685; Bry- 
ant v. Richardson, 126 Ind. 145, 25 
NE 807; Watts v. Fletcher, 107 Ind. 
391, 8 NE 111; ‘Wilson v. Wilson, 86 
Ind. 472; State v. Hauser, 63 Ind. 
155; Schori v. Stephens, 62 Ind. 441; 
Bryson v. Kelley, 53 Ind. 486; Mitch- 
ell v. American Ins. Co., 51 Ind. 396; 
Strain v. Huff, 45 Ind. 222; Law v. 
Vierling, 45 Ind. 25; Nelson v. Myers, 


34 Ind. 431; Crane v. Buchanan, 29 
Ind. 570; Winship v. Clendenning, 
24 Ind. 439; Bray v. Hussey, 24 Ind. 


228; Emmons v. Kiger, 23 Ind. 483; 
Miller v. State, 87 Ind. A. 264, 159 
NE 551; Atlass v. Borinstein, 85 Ind. 
A. 577, 155 NE 48; Avery Co. v. Her- 
riot-Carithers Co., 81 Ind. A. 348, 143 
NE 304; Kepert v. Kepert, 79 Ind. 
A. 633, 134 NE 297; Harris v. Inter- 
national Steel, etce., Constr. Co., 62 
Ind. A. 64, 112 NE 532, 533 [cit .Cyc]; 
Mallow v. Eastes, (A.) 96 NE 174; 
Federal L. Ins. Co. v. Arnold, 46 Ind. 
A. 114, 90 NE 493, 91 NE 357; O’Mara 
v. McCarthy, 45 Ind. A. 147, 90 NE 
3830; Goben v. Home Bldg., etce., 
Assoc., 41 Ind. A. 135, 83 NE 523; 
Vandalia R. Co. v. Fetters, 40 Ind. 
A. 615, 82 NE 978; Siegmund v. Kel- 
logg-Mackay-Cameron Co., 38 Ind. A. 
95, 77 NE 1096; Warner v. Jennings, 
387 Ind. A. 394, 76 NE 1013; Stauffer 
v: Cineinnati, .ete., Ri Co. .33) Indy A. 
356, 70 NE 543; Evansville, ete., R. 
Co. .v. Huffman, 32 Ind. A. 425, .70 
NE 173; Buckeye Mfg. Co. v. Woolley 
Ndy.,netes Works, -26..ind..A...7, 58 
NE 1069; Gilmore v. Ward, 22 Ind. 
A. 106, 52 NE 810; Hardison v. Mann, 
20 Ind. A. 404, 50 NE 899; Huber 
Mfg. Co. v. Busey, 16 Ind. A. 410, 43 
NE 967; Woodruff v. Noble County 
Comrs), 40 dndisA.. 179,037 NE. 732: 
Williams v. Frybarger, 9 Ind. A. 558, 
37 NE 3023 Chicago,> ete., R. Co. iv: 
Ross, 8 Ind. A. 188, 35 NE 290; Penn- 
Sylvania Co. v. Dolan, 6 Ind. A. 109, 
32 NE 802, 51 AmSR 289; Duffy v. 
Carman, 3 Ind. A. 207, 29 NE 454. 

Towa.—Jackson Vie Independent 
School Dist., 77 NW 860; National 
State. Bank vy. Delahaye, 82 Iowa 34, 
47 NW 999; Johnson v. Tostevin, 60 
Iowa 46,14 NW 95; Stadler v. Parm- 
lee, 10 Iowa 23. 

Ky.—Com. v. McCormick, 177 Ky. 
474, 197 SW 977; Kraver v. Hender- 
son, 155 Ky. 633, 160 SW 257. 

Miss.—Quarles v. Hucherson, 139 
Miss. 356, 104 S 148; Bastman Gardi- 
ner Hardwood Co. v. Hall, 137 Miss. 
354, 102 S 270; Panola County Bank 
v. J. O. Nessen ‘Lumber :.Co., 117 
Miss. 593, 78 S 516. 

Mo.—Fisher v. Patton, 134 Mo. 32, 
33 SW 451, 34 SW 1096; National 
Union F. Ins. Co. v. Nevils, 217 Mo. 
A. 630, 274 SW 503. 

N. M.—Daughtry v. B. F. Collins 
Even One as N. UN Lose 207, Pb 0b5 
Weegs v. Kreugel, 28 N. M. 24, 205 
P 730; Beebe v. Fouse, 27 N. M. 194; 
199 P 364; Lohman vy. Reymond, 18 
NGS Mi 22 Dt Sie Posiibs 

N. C.—-Smith v. Summerfield, 108 
N.C. 284) 12 SE. 997. 

Okl.—Rubin v. Greenwood, 116 Okl. 
194, 244 P 785; Chicago, etc., R. Co. 
v. Harrington, 44 Okl. 41, 143 P 325; 
Soetuee Ve Cullison,<¢3Ok1,),268, 41) P 

Pa.—Lower Merion Tp. School Dist. 
v. George H. Evans, Inc., 295 Pa. 
280, 145 A 288; Georges Tp. v. Union 
DMrust .Co:,02985. Par 364-143 0A 610; 
Harper v. Lukens, 271 Pa. 144, 112 
A 636; Duff v. Vogt, 89 Pa. Super. 
412; Moore v. Schmitt, 46 Pa. Super. 
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be filed or annexed which is not the foundation of 
the action or defense. ®® 


Those instruments which are 
een Herr v. Witmer, 28 Pa. Dist. 


“In order for a writing to be the 
foundation of an action, it must be 
of such character that it cannot be 
availed of as the basis of the plain- 
tiff’'s claim unless it is alleged and 
counted on in the _ declaration.” 
Quarles v. Hucherson, 139 Miss. 356, 
367, 104 S 148. 

[a] Contract which has never been 
reduced to writing is not within the 
statute. Trench v. Hardin County 
Canning Co., 168 Ill. 135, 48 NE 64 
(contract consisting of proposal con- 
tained in letter, and acceptance by 
telegram, the court holding that it 
was not necessary to file the corre- 
spondence, plaintiff properly declar- 
ing on a parol contract); St. Joseph 
Hydraulic Co. v. Wilson, 133 Ind. 465, 
33) NEY 113. 

[b] Contract partly written and 
partly oral.—If only a portion of the 
contract has been reduced to writ- 
ing, such portion need not be filed. 
Deere v. Lewis, 51 Ill. 254 (copy of 
order which expresses merely the 
number and quality but not the price, 
in action for breach of contract to 
deliver a certain number of agricul- 
tural implements); Tisbein v. Paine, 
52 Ind. A. 441, 100 NE 766 (con- 
tract, partly written and partly oral, 
rests entirely in parol; and hence the 
part which is in writing need not be 
set out or made an exhibit to a com- 
plaint in an action thereon); Kings- 
land, etc., Mfg. Co. v. St. Louis Mal- 
leable Iron Co., 29 Mo. A. 526 (when 
order is partly in writing and part- 
ly oral, a suit for the price of the 
articles ordered is not founded on an 
instrument in writing, and written 
order need not be filed); Malone v. 
Philadelphia,  ete., R. Co.,° 157 Pa. 
430, 27 A 756 (written contract sub- 
sequently modified by parol need not 
be filed before trial to render it ad- 
missible). 

[c] Collateral instrument referred 
to in instrument sued on (1) need 
not be set out as exhibit (Joy v. Glid- 
den Varnish Co., 83 Fed. 90; Sud- 
dath v. Blanchard, 39 Ga. A. 262, 146 
SE 798; Hazlehurst v. H. A. Stahl 
Florida Properties Co., 39 Ga. A. 209, 
146 SE 510; Reed v. Colonial Hill Co., 
34 Ga. A. 48, 128 SE 201; Chatham 
Motor Co. v. Commercial Credit Co., 
28 Ga: A. 428, 111 SE 688; Young v. 
Older, 183 Ind. 646, 109 NE 909; Fed- 
eral. "Cons. saNeLrE,) Llovobna. 
613, 89 NE 398, 91 NE 230 [aff (A.) 
82 NE 943]; Bird v. St. John’s Epis- 
copal Church, 154 Ind. 138, 56 NE 129; 
Pheenix, etc., Co. v. Stark, 120 Ind: 
444, 22 NH 413; Penn Mut. L. Ins. Co. 
v. Wiler, 100 Ind. 92, 50 AmR 769; 
Anderson Bldg., etc., Assoc. v. Thomp- 
son, 88 Ind. 405; Wilson v. Wilson, 
86 Ind. 472; Continental L. Ins. Co. 
v. Kessler, 84 Ind. 310; Cassaday v. 
American Ins. Co., 72 Ind. 95; Mu- 
tual Ben. L. Ins. Co. v. Cannon, 48 
Ind. 264; Commonwealth’s Ins. Co. 
etc., v. Monninger, 18 Ind. 352; Mil- 
ler v. State, 87 Ind. A. 264, 159 NE 
551; Harris v. International Steel, etc., 
Constr. Co., 62 Ind. A. 64, 112 NE 532; 
Federal L. Ins. Co. v. Arnold, 46 Ind. A. 
114, 90 NE 498, 91 NE 357; Buckeye 
Mfg. Co. v. Wooley Fdy., etc., Co., 26 
Ind. A. 7, 58 NE 1069; Indiana Farm- 
ers’ Live Stock Ins.: Co. v. Byrkett, 
9 Ind. A. 443, 36 NE 779; Evansville, 
etc., Co. v. Frank, 3 Ind. A. 96, 29 NE 
419; Harper v. Lukens, 271 Pa. 144, 
112 A 636), (2) where it does not ap- 
pear from the face of the instrument 
sued on that the instrument referred 
to therein varies or affects the terms 
thereof (Suddath v. Blanchard, 39 
Ga. A. 262, 146 SE 798; Hazlehurst v. 
H. A. Stahl Florida Properties, Co., 
39 Ga. A. 209, 146 SE 510; Chatham 
Motor Co. v. Commercial Credit Co., 
28 Ga. A. 428, 111 SE 688), (8) since 
the action is founded upon the in- 
strument and not upon the one re- 
ferred to (Reed v. Colonial Hill Co., 
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merely to be used as evidence do not generally fall 
within the statute,?° unless statutory provisions’? 
expressly declare that writings upon which the plead- 
er intends to rely as evidence may be filed." 


34 Ga. A. 48, 128 SE 201; Federal L. 
Ins. Co. v. Kerr, 173 Ind. 613, 89 NE 
398, 91 NE 230 [aff (A.) 82 NE 943]; 


Harris vy. International Steel, ete., 
Constr. Co., 62 Ind. A. 64, 112 NE 
532; Harper v. Lukens, 271 Pa. 144, 


Pais Peet (4) See also supra note 
[da] “Muniments of title which are 


not the foundation of the action need 
not be annexed as exhibits. East At- 
lanta Land Ca. v. Mower, 138 Ga. 380, 
75 SE 418; O’Mara v. McCarthy, 45 
Ind. A. 147, 90 NE. 330. 

[e] Instrument referred to in 
pleading.—Where a written instru- 
ment is only referred to as one among 
other facts material to the pleading, 
a copy or exhibit need not be filed with 
or made a part of the pleading. Van- 
dalia R. Co. v. Fetters, 40 Ind. A. 615, 
82 NE 978; Georges Tp. v. Union 
Trust Co., 293 Pa. 364, 143 A. 10. 

[f] Newspaper account of the 
transaction alleged in the pleading 
filed as an exhibit is unauthorized 
and improper, because it could not be 
read to the jury without producing 
an effect distinct from and in addi- 
tion to the mere statement of the 
case which plaintiff intends to offer 
proofs in support of, and it would 
produce an effect which should come 
from proofs adduced in the manner 
which the law directs, namely, from 
witnesses giving their testimony un- 
der oath, and liable to cross-exami- 
nation. Comitez v. Parkerson, 50 
Fed. 170 [writ of error dism 163 U. 
S. 681 mem, 16 SCt 1200 mem, 41 L. 
ed. 307 mem]. 

[g] Action in tort for breach of 
contract is not founded on a written 
instrument and the writing need not 
be filed under the statute. Quarles 
v. Hucherson, 139 Miss. 356, 104 S 
148; Eastman Gardiner Hardwood 
Co. v. Hall, 137 Miss. 354, 102 S 270. 

{[h] In action on promise to pay 
notes of third person, the notes need 
not be attached as exhibits, since the 
action is not predicated on them, but 
on the promise. Castle v. Smith, 17 
Hawaii 32. : 

[i] Surety on notes, suing the 
principal for the amount the former 
paid on the latter’s default in pay- 
ment of such notes, need not attach 
the notes as exhibits to his state- 
ment of claim. Herr v. Witmer, 28 
Pa. Dist. 413. 

{j] In an action to set aside a 
written instrument for fraud, it is 
the fraud and not the instrument on 
which the action is based, and no ex- 
hibit of the instrument is necessary. 
Heckelman v. Rupp, 85 Ind. 286; Stout 
v. Stout, 77 Ind. 5387; Smith v. Sum- 
merfield, 108 N. C. 284, 12 SE 997. 

Requisites and sufficiency of filing 

_or annexing see infra § 879. 
“Rule in pleading written instru- 
ments see supra §§ 72-80. 

70. Ark.—Greer v. Laws, 56 Ark. 
37, 18 SW 1038; Nordman v. Craig- 
head, 27 Ark. 369. 

Ga.—East Atlanta Land Co. v. Mow- 
er, 188 Ga. 380, 75 SE 418, 420 [quot 
Cyc]; Heyward v. Ramsey, 35 Ga. A. 
472, 134 SH 119. 

Ijl.—-Parker v. Brooks, 16 Ill. 64; 
Mueller v. Kinkead, 113 Ill. A. 1382. 

Ind.—Millikan v. Security Trust 
Co., 187 Ind. 307, 118 NE 568; Van- 
schoiack v. Farrow, 25 Ind. 310; Dra- 
per v. Vanhorn, 12 Ind. 352; Harris 
v. International Steel, ete., Constr. 
Co., 62 Ind. A. 64, 112 NE 532, 533 [cit 
Cyel: 

La.—Clark v. Farrar, 3 Mart. 247. 

Miss.—Panola County Bank v. J. 
O. Nessen Lumber Co., 117 Miss. 
593, 78 S 516. 

Mo.—Gitt v. Watson, 18 Mo. 274; 
National Union F. Ins. Co. v. Nevils, 
217 Mo. A. 630, 274 SW 503. 
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statute.7% 
Instru- 


Oh.—State v. Collins, 82 Oh. St. 
240, 92 NE 439; Nathan v. Lewis, 1 
Handy 239, 12 Oh. Dec. (Reprint) 121. 

Okl.—Rubin v. Greenwood, 116 Okl. 
194, 244 P 785; Texmo Cotton Exch. 
Bank v. Liston, 61 Okl. 33, 160 P 82; 
Deming Inv. Co. v. McLaughlin, 30 
Okl. 20, 118 P 380. 

Pa.—Leuders v. Munyon Homeceo- 
pathic Home Remedy Co., 69 Pa. Su- 
per. 1; Franklin Sugar Refining Co. v. 


pees eter Connlaeeas Distimec 6 CO: 
[a] Written representations.—In 


an action on notes, where the maker 
defended on the ground of fraud, con- 
sisting of written statements of the 
financial condition of the payee cor- 
poration of whom the maker bought 
stock, it was not necessary to set out 
such statements as exhibits, since 
they were merely evidentiary, and 
not the basis of the action. Millikan 
v. Security Trust Co., 187 Ind. 307, 
118 NE 568. 

[b] Evidence of title.—(1) Instru- 
ments which are evidence of title are 
not the foundation of the action, and 
so cannot be made exhibits. Allen 
Vv... Potter, 153) Gal" 24) 411 (SH 5495 
O’Mara v. McCarthy, 45 Ind. A. 147, 
90 NE 330; Benitez v. Diaz, 28 Porto 
Rico 628. But see Jacks v. Chaffin, 
34 Ark. 534 (where the statute re- 
quired plaintiff to set forth and ex- 
hibit by copies his evidences of title, 
and that defendant in his answer set 
forth his exceptions to any of the 
documentary evidence so filed, in an 
action fcr the recovery of land this 
was held to be an anomalous prac- 
tice, but was to be more easily har- 
monized with the general system of 
practice by assimilating the record to 
one in chancery, thus making such 
exhibits part of the record, but not 
of the pleadings). (2) Plaintiffs su- 
ing to protect an easement in a park 
need not attach to their petition a 
deed, plat or map mentioned there- 
in, these being merely evidentiary of 
a claimed dedication upon which the 
action is based. East Atlanta Land 
Co. v. Mower, 138 Ga. 380, 75 SE 
418. 

Exhibits in action of ejectment or 
statutory action to recover land see 
Hjectment § 116 text and note 29; 
§§ 151, 152 

71. See statutory provisions. 

72. Comune. -MiecConmick lai. awe 
474, 197 SW 977; Kraver v. Hender- 
son, 155 Ky. 633, 160 SW 257. 

73. Wilson v. Vance, 55 Ind. 584; 
Vandalia R. Co. v. Keys, 46 Ind. A. 
353, 91 NE 173; Shauver v. Philips, 
7 Ind. A. 12,-32 NE 1131, 34 NE 450; 
Com. v. McCormick, 177 Ky. 474, 197 
SW 977; Kraver v. Henderson, 155 
Ky. 633, 160 SW 257; Withers v. Wa- 
bash R. Co., 122 Mo. A. 282, 99 SW 
34; Texmo Cotton Exch. Bank vy. Lis- 
ton; 61 Okl. 33,160 P 82; ‘Chicago, 
etc., R. Co. v. Harrington, 44 Okl. 41, 


143 PY 325. 
[a] Instruments held contem- 
plated by statutes.—(1) Contracts 


generally. Elwood Natural Gas, ete., 
Co. v. Kullman, 39 Ind. A. 39, 78 NE 
1056 (contract for furnishing gas 
to plaintiff, in action to enjoin threat- 


ened disconnection of his service 
pipe). (2) Contracts of insurance. 
Brennan v. Franey, 5 Pa. Co. 212. 
(3) Bonds. Brown v. State, 44 Ind. 
222. (4) Deeds. Ross v. Boswell, 60 
Ind. 235; Galbreath v. McNeily, 40 
Ind. 231; Coleman v. Hart, 25 Ind. 
256. (5) Leases. Ashley v. Fore- 
man, 85 Ind. 55. (6) Mortgages. Nill 
v. Brooks, 21 Ind. 178. (7) Notes. 
See Bills and Notes § 1125. (8) Re- 


cognizances. Kiser v. State, 13 Ind. 
80. (9) Wills. Hillis v. Wilson, 13 
Ind. 146. (10) Assessments. Smith 
Vy. Clifford, | S83: sind b20h a errelliity: 


[§ 876 


ments other than those contemplated by the statute 
need not and cannot be set up as exhibits under the 
An instrument need be filed as an exhibit 
only when specially declared upon,** but not when 


Etchison Ditching Assoc., 62 Ind. 
0 


{[b] Instruments held not con- 
templated by statutes.—(1) Contract 
executed by both parties. Withers 
v. Wabash R. Co., 122 Mo. A. 282, 99 
SW 34. (2) Account in a claim for 
goods sold and delivered, where full 
particulars are given in the plead- 
ing. Buisson v. Hamelin, 30 Que. 
Pr. 299. (8) Articles of association. 
Excelsior Draining Co. v. Brown, 38 
Ind. 384. (4) Auditor’s report to the 
county clerk showing the assessed 
value of the whisky in bond. Kraver 
v. Henderson, 155 Ky. 633, 160 SW 
257 (in an action by a city against a 
distiller to recover taxes on whisky 
withdrawn from a bonded ware- 
house). (5) Copy of a bill of lading. 
Chicago, ete., R. Co. v. Harrington, 
44 Okl. 41, 143 P 325. (6) Itemized 
statement of account showing the ex- 
penses of constructing a fence on a 
railroad right of way, which the stat- 
ute requires to be presented to the 
agent of the company, in an action 
for such expenses. Vandalia R. Co. 
v. Kanarr, 38 Ind. A. 146, 77 NE 1135. 
(7) Judgment. Lake Shore, etc., R. 
Co. vVi..Smith, (Gnd:))729 NE S10 755 
Conwell v. Conwell, 100 Ind. 437; Par- 
sons vy. Milford, 67 Ind. 489; Morri- 
son v. Fishel, 64 Ind. 177; White v. 
Webster, 58 Ind. 233; Kelley v. Houts, 
30 Ind. A. 474, 66 NE 408; Indiana- 
polis First Nat. Bank v. Hanna, 12 
Ind. A. 240, 39 NE 1054; Bvansville, 
ete.) Rs Conw.cb rank, 37 Ind: A= 96,629) 
NE 419. (8) Official bond of public 
officer. State v. Collins, 82 Oh. St. 
240, 92 NE 439; Stark, etc., R. Co. v. 
McKean,'17 OhNPNS 593. (9) Order 
of the federal court, directing its re- 
ceiver of a railroad to restore to the 
railroad its property in his hands, 
on the agreement that the railroad 
assumed all liabilities of the receiver 
and save him harmless, is not a ‘“‘writ- 
ten instrument,’ within the statute. 
Vandalia R. Co. v. Keys, 46 Ind. A. 
353, 91 NE 173. (10) Record of a 
county board. Logansport v. La Rose, 
99 Ind. 117. (11) Report of the state 
inspector and examiner to the govern- 
or on the affairs and accounts of the 
state board of health. Com. v. Mc- 
Cormick, 177 Ky. 474, 197 SW 977% 
(12) Resolution of a board of direc- 
tors. Van Riper v. American Cent. 
Ins: \Co:;s60sind: 123sGniisuite ona 
subscription to capital stock). (138) 
Resolution or minutes of a common 


bo 
S 


council. Over v. Greenfield, 107 Ind. 
231, 5 NE 872; State v. Hauser, 63 
nd wet Spe (14) Subscription paper 


signed by a great number of sub- 
scribers. Workman vy. Campbell, 46 
Mo. 305 (because if such paper must 
be filed in any suit against one de- 
linquent, and remain with the court 
during the litigation, then but one 
suit can_be prosecuted at the same 
time, and that one might be so long 
in court that an action against the 
other subscribers. would be barred; 
and because if the subscribers should 
live in different counties, to require 
the instrument to be filed in every 
suit would practically amount to a 
denial of the process of the law). 
(15) Voluminous pleadings and rec- 
ords of the same court, referred to 
in a petition, may be considered by 
the court as if they were attached as 
exhibits. Steele v. Graves, 160 Ga. 
120, 127 SE 465. (16) Tax duplicate. 
Hazzard v. Heacock, 39 Ind. 172. (17) 
Will, in a partition suit, upon the 
construction of which the controversy 
turned. Shetterly v. Axt, 37 Ind. A. 
680, U6. INE! 9015 Ai) NEX Si65e (18) 
Written demand for the return of 
usury. Texmo Cotton Exch. Bank 
y. Liston, 61 Okl. 33;°160 P82} 

74 Parker v. Brooks, 16 Ill. 64; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 876-878] 


velied on under the common ecounts.7*> Tf the instru- 
ment relied upon be in a foreign language it need 
not be filed;7° or if it be mere evidence of demand, no 
translation need be attached.*? 

[§ 877] b. Failure To Annex or File and Excuse 
Therefor. In the absence of a sufficient excuse there- 
for,** a failure to attach or file an instrument in a 
ease falling within the statute7® makes the pleading 
defective.®° It is usually considered a sufficient ex- 
cuse that the instrument has been lost.8! or de- 
stroyed,®? is not within the possession or under the 
eontrol of the pleader,** is on file in the same court’ 
or in another court,*® is held in escrow,®® or is in the 
possession of the other party,’? although where the 
opposite party is bound by law to keep the instru- 
ment open to public inspection, a copy of the instru- 
ment must be filed.** Failure to file a copy of an in- 
strument is immaterial where the execution of the in- 
strument is admitted.8® The parties may by mutual 
consent waive the provisions of the statute relative 
to filing copies of instruments.°® An averment that 
an instrument is attached as an exhibit, when in fact 
it is not attached, is surplusage.®! And it has been 
held that an instrument is not rendered inadmissible 
in evidence because of a failure to attach or file it as 
an exhibit.°? Ordinarily, upon the pleader’s failure 
to file a required exhibit, and in the absence of al- 
legations of a sufficient excuse therefor,?* the ad- 
verse party may, depending upon the practice pre- 
vailing in a particular jurisdiction, demur,®* or move 
to make the pleading more definite and certain,®® or 
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move to strike the pleading.°* Further, in some 
jurisdictions the adverse party may demand produe- 
tion of the instruments relied upon by the pleader ;97 
in others it is held that the adverse party may refuse 
to plead until the copy is filed,®’ and it has been held 
that he may move to dismiss; but there is authority 
to the contrary.®® 

[§ 878] ec. Production and Inspection of Copies of 
Instruments Referred to in Pleading. There is au- 
thority to the effect that the adverse party has a right 
to demand an exhibit of documents alleged by the 
pleader as the basis of his claim,” and it has been held 
that it is within the discretion of the court to re- 
quire a pleader to annex an exhibit to his pleading. 
On the failure of the pleader to produce documents 
demanded by the adverse party, the latter will not be 
required to answer the demand made against him, 
and the dismissal of the suit is the penalty of the 
pleader’s failure to produce them.* Further, by 
express statutory provision it may be required that, 
unless a pleader file a verified copy of an instrument 
alleged in his pleading, he shall, within a specified 
time after a demand thereof in writing, deliver to 
the adverse party a verified copy of such instrument, 
or be precluded from producing it in evidence. The 
object of such a statute is to enable the adverse party 
to protect himself against surprise at the trial,* and 
its manifest purpose is to embrace cases where the 
action is founded upon a written instrument.? Such 
a statute must receive a rational,® and not a literal, 
construction. Accordingly, the statute has no apph- 


and cases supra note 69. 85. State v. Engelke, 6 Mo. A. 356. | 111-145. 
75. Parker v. Brooks, supra. 86. Missouri Pac. R. Co. v. Atkin» 2. New Idea Pattern Co. v. Whe- 
76. Christenson v. Gorsch, 5 Iowa]|son, 17 Mo. A. 484. jen, Pacen o's ars Phe Capes 
374. 87. Hyer v. Holmes, 12 Ga. A. 837, | Pract. Act Rules ; ite Vv. 
Pleading in English language see|79 Si 58: Miller v. Grand Lodge B | Williamsburg, 213 Ky. 90, 280 SW 
supra § 96. R. TT) 206) Ti) Ay 241 Laff) 283 111 | 4865. Wait v.- Southern Oileetc.. Co. 
77.. Clark v. Farrar, 3 Mart. (La.) | 430, 118 NE 713]; Keesling v. Wat-]| 209 Ky. 682, 273 SW 473; Preston v. 
247. son, 91 Ind. 578; Miller v. Seiler, 82} Roberts, 12 Bush (Ky.) 570 (Carroll 
78. See cases infra notes 81-88. Ind. A. 36, 142 NE 719; Avery Co. v.| Codes § 120); Hewitt v. Williams, 47 
79. Necessity and propriety of ex-| Herriot-Carithers Co., 81 Ind. A. 348 | La. Ann. 742, 172S8;.269:; Lamorere v. 
hibits see supra § 1438 NE 304; Walter A. Wood Mow- | Cox, 32 La. ‘Ann. 1045; Point Coupee 
80. Ind.—Miller v. Seiler, 82 Ind.| ing, etc., Mach. Co. v. Irons, 10 Ind.] Parish Police Jury v. Mahoudeau, 27 


A. 36, 142 NE 719. 


A. 4547 36 NE 862, 37 NE 1046. 


La. Ann. 224; Smith v. Blunt, 2 La. 
132 (Garland Rev. Code Pract. § 175). 

[a] Motion to compel filing if ex- 
hibit alleged, but not in fact at- 


Iowa.—Vannice vy. Green, 14 Iowa 88. jAnderson School Tp. v. Thomp 
son; 9 nd. 3 
, K —Harrodsburg, Sav. Inst. v. p A 
at ningon, ete., Co., 4 Ky. Op. 124. aes Cummings v. Kohn, 12 Mo. A 
Miss.—Home ns. Co. v. Newman, 90. Jenkins v. Adams, 71 Tex. 1 


TAT MASS Poot.) Lites. 405, 

Nebr.—Chadron First Nat. Bank 
v. Engelbercht, 57 Nebr. 270, 77 NW 
685. 

Pa.—Willson v. Harned, 57 Pa. Su- 
er. 580. 
y 81. Ga.—Witherington v. Ware, 17 
Gamat 43540 Sun Sie OOS cm er Ver Soy. 
Holmes, 12 Ga. A. 837, 79. SE 58. 

Ill. — Miller v. Granda Lodge B. R. 
TT, 206 Ill. A. 241 [aff 282 Ill. 430, 
418 NE 713]; Seeurity Ins. Co. v. 
Slack, 183 Ill. A. 579. 

Ind.—Swatts v. Bowen, 141 Ind. 
322, 40 NE 1057; Douthit v. Mohr, 
116 Ind. 482, 18 NE 449; Blasingame 
We Blasingame, 24 Ind. 86. 

Pa.—Georges Tp. v. Union Trust 
Co), 298! Pa. 364, 143 ACL OY 

Wash.— Young v. Travelers’ 
Co., 125 Wash. 118, 215 P 383. 

Pleading in actions on lost instru- 
ments generally see Lost Instruments 


Ins. 


56, 57. 
oo Miller v. Grand Lodge B. R. 
T., 206 Ill. A. 241 [aff 282 Ill. 480, 
118 NE 713]; Security Ins. Co. v. 


Slack, 183 Ill. A. 579; Burks v. Burks, 
3 Ky. Op. 540; Georges Tp. v. Union 
Trust Co., 293 Pa. 364, 143 A 10. 

83. Cook v. Powell, 160 Ga. 831, 129 
SE 546; Vandalia R. Co. v. Keys, 46 
Ind. A. 358, 91 NE 173 (order of court 
of record): Cushing First Nat. Bank 
vy. Atchison, etc, R. Co, 77° Ok1...93, 
186 P 1086; Young v. Travelers’ Ins. 
Co., 125 Wash. 118, 215 P 383. 

84. Black v. Lackey, 2 B.-Mon. 
(Ky.) 257. 


8 SW 603. 

91. Fort Worth Mut. Benev. As 
soc. v. Golden, (Tex. Civ. A.) 287 Sw 
291; Lyon v. Kempinski, 1 Tex. A. 
Ciy-Cas: § 79: 

Right to compel filing exhibit al- 
ehh but not attached see infra § 


92. Iowa.—Peterson v. Allen, 12 
Iowa 366. 

Tine ues v. Tempest, 3 Metce. 
e eee Vanes v. Noel, 150 La. 666, 91 
Me.—Hatch v. Bates, 54 Me. 1386. 
Mo.—Graham v. Morstadt, 40 Mo. 
A, 3338; Belt v. Brooklyn L. Ins. Co., 

12 Mo. A. 100. 
Pa.—Athens Car, etce,, Co, v. Hls- 


bee, 19 Pa. Super. 618. 
Tex.—McGehee v. Munter, (Civ. A.) 
25 SW 718. 


93. See supra text and notes 81-— 
88. 

94. See supra § 484. 

95. See infra § 1030. 

96. See infra § 991. 

97. See infra § 878. 

98. Waterman v. Mattair, 5 Fla. 
211; Hewitt v. Williams, 47 La. Ann. 


17 S 269; Smith v. Blunt, 2 La. 
132; Stewart v. Big Sund Iron Co., 
2 Oh. Dec. (Reprint) 150, 1 WestL 
Month 583. 


99. See Dismissal and Nonsuit § 
9 


1. Production and inspection of 
writings generally see Discovery §§ 


tached to pleading, is the procedure 
to compel such production. White 
v. Williamsburg, 213 Ky. 90, 280 SW 
486; Wait v. Southern Oil, etc., Co., 
209 Ky. 682, 273 SW 473; Thompson 
v. Sunrise Coal Co., 181 Ky. 158, 204 
SW 89. 

[b] Accompanying affidavit.— 
paseles v. Moore, 18 B. Mon. (Ky.) 


[c] Payment of costs by appli- 
cant.—New Idea Pattern Co. v. Whe- 
lan, 75 Conn. 455, 53 A 953. 


3. Warner v. New York, ete, R. 
Co, 86 Conn.) 561, 86 A. 23: 
[a] Thus it was within the dis- 


cretion of the court, in an action 
against a railroad company for dam- 
ages from the elimination of a grade 
crossing, to require plaintiff to annex 
to the complaint a copy of the order 
of the railroad commissioners order- 
ing the elimination of the crossing. 
Warner v. New York, etc., R. Co., 86 
Conn. 561,86 A’ 23. 

4. Preston v. Roberts, 12 Bush 
(Ky.) 570; Hewitt v. Williams, 47 
La. Ann. 742, 17 S 269; Point Coupee 
Parish Police Jury v. Mahoudeau, 27 
La. Ann. 224. 

5. See statutory provisions. 

6 Mathis v. Western Furniture 
Mfs. Co.,. 72) Wash. 206, 130 °P > 94; 
Turner v. Great Northern R. Co., 15 
Wash. 213, 46 P 243, 55 AmSR 883. 

7. Mathis v. Western Furniture 
Mfg. Co., 72. Wash. 206,130 P 94. 

8. Young v. Travelers’ Ins. Co., 125 


Wash. 118, 215 P 388. 
9. Young v. Travelers’ Ins. Co., 
supra. 
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cation to writings which are merely conditions pre- 
cedent to the commencement of an action,?® and such 
writings may be produced in evidence despite the 
pleader’s failure to comply with the adverse party’s 
And the demand for a 
copy need not be complied with where the instrument 
is not, and has never been, in the possession or con- 
trol of the pleader,1? nor where it has been lost.+? 
Where a motion is made for a. written order to re- 
quire the pleader to furnish a copy of an instrument 
pleaded according to its legal effect, the motion it- 
self is sufficient to satisfy the statutory require- 
ment!* of a written demand,!® and in such ease the 
court may properly order the pleader to furnish the 
adverse party with a copy of a contract alleged in 
the pleading in the absence of such a written de- 


demand for a verified ecopy.'* 


mand./°® 


[§ 879] 2. Requisites and Sufficiency of Annexa- 
At common law a 
writing could not be referred to and thus be made a 
part of a declaration,!® as was the practice in chan- 
A mere reference to an instrument, with a 


tion or Filing17—a. In General. 


cery.1® 


10. Mathis v. Western Furniture 
Mis. Co @2. swash. 206, 130;P 94. 


11. Mathis v. Western Furniture 
Mfg. Co., supra. j 
fa] Thus plaintiff’s failure to 


serve a copy of the notice required 
by the Factory Act upon defendant’s 
attorneys within ten days after de- 
mand did not preclude him from prov- 
ing service of such notice, since such 
a notice was merely a condition pre- 
cedent to the commencement of plain- 
tiff’s action, and was not an instru- 
ment upon which the action was 
founded, as contemplated by the stat- 
ute. Mathis v. Western Furniture 
Mfg. Co., 72 Wash. 206, 130 P 94. 

12. Young v. Travelers’ Ins. :Co., 
125 Wash. 118, 215 P 383. 

Excuse for failure to annex or file 
generally see supra § 877. 

13. Young v. Travelers’ Co, 
125 Wash. 118, 215 P 383. 

Pleading in actions on lost instru- 
ments see Lost Instruments §§ 56, 
57 


14. See supra text and note 5. 

15. Gates v. Herr, 102 Wash. 131, 
Wim buwoeas 

16. Gates v. Herr, supra. 

17. Verification of exhibits see su- 


Ins. 


Shultz v. Miller-Hamilton, 189 
TUS VALS 396s eanover (H.VainsiiCo. wv. 
Brown, 77 Md. 64, 25 A 989, 27 A 314, 
39 AmSR 386; Cooledge v. Continental 
Ins.) 'Co., 67 Vt! 14, 30 *A 7985" Estes 
v. Whipple, 12 Vt. 38738. 


19. See Equity § 424. 

2G. Cal.—Peo. v. De la Guerra, 24 
Cals 73. 

Fla.—Reinschmidt v. Crosby, 123 
S155: 

Ind.—Old v. Mohler, 122 Ind. 594, 
23 NE 967. 

Iowa.—Sloanaker v. Howerton, 182 
Iowa 487, 166 NW 78; Stadler v. 


Parmlee, 10 Iowa 23. 
ere ne v. Edwards, 5 Ky. Op. 

3. 

La.—Tremont Lumber Co. v. May, 
143 La. 389, 78 S 650; Lewy v. Wil- 
kinson, 135 La. 105, 64 S 1008. 

Md.—Hanover F. Ins. Co. v. Brown, 


77 Md. 64, 25 A 989, 27 A 314, 39 
AmSR 386. 
N. Y.—Du Pont Auto. Distributors 


v. Du Pont Motors, 213 App. Div. 313, 
210 NYS 577; Bandler v. Globe, etc., 
F’.. Ins. Co., 205 App. Div. 515, 199 NYS 
707; Boiardi v. Marden, etc., Corp., 
194 App. Div. 307, 185 NYS 331 [app 
G.sm 230 N. Y. 607 mem, 130 NE 912 
mem]; Lukach v. Blair, 108 Misc. 
20, UISANYS 8: 

Pa.—Willson v. Harned, 57 Pa. Su- 
per. 580. 

fa] A mere statement that instru- 
ment is “on file’ or “filed. with’ 
pleading is insufficient. Stadler v. 


PLEADING 


[§§ 878-879 


prayer or statement that it be taken as part of the 
pleading, is not sufficient without filing or annexing 
the original or a copy,?° although there is authority 
that court files may be incorporated into a pleading 
by reference alone.?? 
press statement making an exhibit part of the plead- 
ings 1s unnecessary ;?* but the prevailing rule is that 
even when an exhibit is properly filed the pleading 
should by express reference identify such exhibit as 
a part thereof,?° and if it does so this is sufficient ;?4 
and an exhibit cannot be considered on demurrer to a 
pleading unless it is referred to in the pleading in 
such a way as to make it a part thereof.?® 
has also been held that an exhibit need not be marked 
with an identifying letter or character, although it is 
good practice to do so,?° and that it is sufficient to 


It has been held that an ex- 


Still, it 


name or describe it in the pleading and state that it 


ing itself.?§ 
been held to be 


Parmlee, 10 Iowa 23; Lewy v. Wilkin- 
son, 135 La. 105, 64 S 1003. 

21. Sutherland v. Sutherland, 102 
Iowa 535, 71 NW 424, 63 AmSR 477; 
Wishard v. McNeil, 78 Iowa 40, 42 
NW 578. 

[a] Thus (1) a mere reference to 
a probated will, in proceedings to have 
dower set apart, is sufficient to in- 
corporate the will in the pleading 
which alleges it, where no confusion 
can result, as tending to abbreviate 
the record. Sutherland v. Suther- 
land, 102 Iowa 535, 71 NW 424, 63 
AmSR 477. (2) A reference in a pe- 
tition for a new trial to a motion to 
set aside a default judgment and to 
the affidavit supporting it is suffi- 
cient to incorporate the motion and 
affidavit in the petition. Wishard y. 
McNeil, 78 Iowa 40, 42 NW 578. 


22. San Diego County Sav. Bank v. 
Burns; $104) Gals | 473; 238: Pa lo2, 
23. Ala.—Pike County v. Hanchey, 


149 “Ala.:.36, 24 -S: 751. 

Ark.—Nordman vy. Craighead, 27 
Ark. 369. 

: raat SPR 63: v. Crosby, 123 

Ind.—Smith y. Clifford, 83 Ind. 520; 
Peoria Mar., etc., Ins. Co. v. Walser, 
22 Ind. 73. 

Iowa.—Miller v. Mifler, 
387, 19 NW. 251. 

La.—Nott v. Brander, 14 La. 368. 

Mont.—Ray v. Divers, 72 Mont. 513, 
234 P 246. 

N. J.—Carter Lumber Co. v. Shupe 
TormACorp..hOd IN ued. a8 ao era A 
245; Shelmerdine v. Lippincott, 69 
N. J. L. 82, 54 A 237; - Melick v. Fos- 
ter, 64 N. J. L. 394, 45 A 911; Metz- 
v. Canadian, etc., Credit System 

Brown 
Je, Lied Llanrlson 
v. Vreeland, 38 N. J. L. 366. 

N. Y.—Booz v. Cleveland School 
Furniture Co., 45 App. Div. 593, 61 
NYS 407; Mutual L. Ins. Co. v. Rob- 
inson, 24 App. Div. 570, 49 NYS 887; 
Taylor v. MacLea, 11 NYS 640. 

Oh.—Sargent v. Moore, 1 Disn. 99, 
12 Oh. Dec. (Reprint) 511; General 
Constr. Co. v. Lakewood, 17 Oh. Cir. 
Ci Nes SaankoD: 

Or.—Caspary v. Portland, 19 Or. 
496, 24 P 1036, 20 AmSR 842. 

24. Walburn v. Chenault, 43 Kan. 
352, ode, Ze Ri 6dr. 

25. Fla—E. A. Strout Farm 
Agency v. Hollingsworth, 92 Fla. 673, 
110 S 267;. Hoopes v. Crane, 56 Fla. 
395, 47 S 992 

Ga.—Anderson v. Hilton, etc., Lum- 
ber Co., 110 Ga. 268, 34 SE 365. 

Ind.—Marley v. National] Bldg., etc., 
Assoc., 28 Ind. A. 369,62 NE 1028. 

N. J.—Brown v. Wharton, 5 N. J. 
1D ron be SWE 

Pa.—People’s Mut. F. Ins. Co. v. 


63 Iowa 


is filed “herewith.’”’?7 
exhibits will not vitiate a pleading where the exhibits 
are clearly identified by the averments of the plead- 
Attaching an exhibit to a pleading has 


A clerical error in marking 


equivalent to filing it separately,?® 


Groft,. lt iPaCo: 585, 

Vt.—Hill v. Powers, 16 Vt. 516. 

[a] “Apt words” are essential: (1) 
To make an exhibit part of the plead- 
ing, so that it may be considered on 
demurrer. E. A. Strout Farm Agency 
v. Hollingsworth, 92 Fla. 673, 110 S 
267. (2) Thus an amended declara- 
tion merely stating that a copy of 
the contract sued on was “hereto at- 
tached as plaintiff's exhibit A’’ was 
not sufficient to make it part of dec- 
laration. HE. A. Strout Farm Agency 
v. Hollingsworth, supra; Hoopes vy. 
Crane, 56 Fla. 395, 47 S 992. (3) And 
see infra § 882 text and notes 66, 67 
for Florida rules. 

26. Peo. v. Massieon, 279 Ill. 312, 
116 NE 639; Simons v. Kosciusko 
Bldg., ete., Assoc., 180 Ind. 335, 103 
NE 2; McCormick Harvesting Mach. 
Co. v. Glidden, 94 Ind. 447; Union 
Trust Co. v. Van Schaick, 156 App. 
Div. 769, 141 NYS 945. 

{a] illustration.—Where a copy of 
a plat attached to a petition was re- 
ferred to as so attached and marked 
“Exhibit A,’ and it was the only plat 
attached to the petition or appearing 
in the record, it was sufficiently iden- 
tified, although it was not marked 
“Exhibit A.’ Peo. v. Massieon, 279 
Ill. 312, 116 NE 6389. 

27. McCormick Harvesting Mach. 
Co. v. Glidden, 94 Ind. 447; Reed v. 
Broadbelt, 68 Ind. 91; Glass v. Mur- 
phy, 4 Ind. A. 530, 30 NE 1097, 31 NH 
aoe Totten v. Cooke, 2 Metc. (Ky.) 


[a]. An instrument following a 
pleading referring to it will be pre- 
sumed to be the one referred to. 
McCormick Harvesting Mach. Co. v. 
Glidden, 94 Ind. 447. 

28. Wall v. Galvin, 80 Ind. 447; 
Union Trust Co. vy. Van Schaick, 156 
App. Div. 769, 141 NYS 945; Peveler 
v. Peveler, 54 Tex. 53. 

[a] Erroneous transposition of 
letters “A” and ““B” intended to des- 
ignate exhibits annexed to a com- 
plaint is harmless, and does not vi- 
tiate the pleading where the exhibits 
are clearly identified by allegations 
in the complaint. Union Trust Co. v. 
Van Schaick, 156 App. Div. 769, 141 
NYS 945. 

{b] Omission of mark referred to. 
—If an exhibit is referred to by let- 
ter or date of filing and there is in 
fact no such designation, the plead- 
ing will nevertheless be held good if 
the exhibit can be identified in oth- 
er ways. Wall v. Galvin, 80 Ind. 
447; Peveler v. Peveler, 54 Tex. 52, 

Exhibit as part of p#Zeading see in- 
fra § 882. 

29. Lay v. Cardwell, (Tex. Civ. A.) 
33 SW 595, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 


§§ 879-880] 


and it has been held, conversely, that filing an ex- 
hibit amounts to attaching it to the pleading ;*° but 
there is authority to the contrary. There is au- 


thority that it is not correct practice to attach to a‘ 


plea as exhibits original documents, but copies should 
be used.°? 

Exact instrument in its entirety. It has been held 
that the entire instrument must be annexed or filed 
as an exhibit,?* and a copy of an instrument merely 
showing the substance and effect of the one sued 
upon,** or one which omits an essential term of a con- 
tract sued upon,*® is not sufficient. But it has also 
been held that an exact copy is not necessary,®® and 
that the copy filed is sufficient if it shows enough to 
disclose the legal effect, alleged,** or to identify the 
claim.*® There is also authority that averments in 
the pleading will be considered to help out any tech- 
nical defects in an exhibit.*® Generally, if the in- 
strument is made up of separate parts, copies of all 
of them must be filed;*® but only those parts of an 
instrument which are relied upon need be exhibited,** 
and separate parts of an instrument which are merely 


collateral and in no way affect or vary the terms of - 


the part relied upon need not be filed or annexed.*? 
Setting up an instrument in full,** or in substance,*# 


30. New Idea Pattern Co. v. Whe- 
lan, 75 Conn. 455, 53 A 953 (under|A 10 
rules of court); Thompson v. Recht, iar’ 
158 Ind. 302, 68 NE 569; Hawthorne 
v. Travelers’ Protective Assoc., 112 
Kan. 356, 210 P 1086, 29 ALR 494. is immaterial, 

31. Levy v. Wilkinson, 135 La. 105, 
64 S 1003; McMillan v. Mills, 3 La. 
A. 9; Fontenot v. Lafleur, 2 La. A. 
599; Sargent v. Moore, 1 Disn. 99, 
12 Oh. Dec: (Reprint) 511; Riley v. 
Pearson, 221 Orerl5,. 2622) 849%, Cas- 
pary v. Portland, 19 Or. 496, 24 P 
1036, 20 AmSR 842 (all holding that 40. 
instrument merely filed with plead- 
ing, but not attached thereto, cannot Ghee 
be considered part of pleading). Fed 

32. Johnson v. American Nat. L. 
Ins. Co., 134 Ga. 800, 68 SE 731. 

33. Home Ins. Co. v. Newman, 147 42, 
Miss. 237.111 S)455"J $B: Colt Co. v. | Med. 90; 
Shirk, 3 Pa: Dist. & Co. 665; 
Cooper, 8 Pa. Co. 481. 

[a] Where verified statement of 
claim avers that true and correct 
copy of contract sued on is attached 
as an exhibit, the court will treat it 


Lee v. 


PLEADING 


Sar cn a v. Topliss, 249 Pa. 417, 94 


“Thus the fact that exhibits 
purporting to be copies of books of 
original entry were copies of invoices 
Y where the statement 44. Lynah v. Citizens’, 
contained averments supplementing 
the defects in the attached copies. 
Bethlehem Steel Co. v. Topliss, 249] SE 1775; 
Pa. 417, 94 A 1099. 
Imperfect exhibit must be aided 45. 
by averments of pleading see infra § 
884 text and note 11. 
Potts v. Hartman, 101 Ind. 359; 
Jillson v. Restein, 15 Pa. Super. 636. 47. 
AN v. Glidden Varnish Co., 83 


Pastrana’ must be foundation of 
action see supra § 876. 
Joy v. Glidden Varnish Co., 83 


A. 262, 146 SE wO8s 
A. Stahl Florida Properties Co., 39} ics’ 
Ga. A. 209, 146 SE 510; 
nial Hill Co., 34 Ga. 
Chatham Motor Co. 
Credit Co.,.28 Ga. A. 428, 


A. 48, 128 SE 201; 


[49 C.J.] 615 


or according to its legal effect,*#® in the body of the 
pleading is held to be the full equivalent of attaching 
or filing it as an exhibit, but merely setting out con- 
clusions as to the effect of the instrument does not 
supply an omission to attach it to an exhibit.*° 

‘{§ 880] b. One Exhibit for Several Counts or 
Pleadings. One copy filed with the pleading will 
serve for any number of counts*’ or pleas,*® based 
on the same instrument, if properly referred to in 
each,*® or for both a plea and a cross demand.®° But 
if the instrument is set out in one count and not re- 
ferred to in another count, the second count cannot 
be deemed good because the instrument appears in 
full in the first.°! And, if different counts are 
founded on different, although similar, instruments, 
each must be filed with the count declaring on it.®? 
But a defendant filing an answer, a counterclaim, or 
eross complaint based upon a written instrument 
need not set out the instrument as an exhibit if plain- 
tiff has already done so, provided sufficient refer- 
ence is made.®? Where the instruments sued on are 
set out, an exhibit attached to a subsequent pleading 
is sufficient where it refers to the instruments and 
describes them so as to make it plain that the refer- 
ence is to those copied in the prior pleading.*+ 


Tex.—Lignoski v. Crooker, 86 Tex. 
324, 24 SW 278, 788; Lyon v. Kem- 
pinski, 1 Tex. A. Civ. Cas. § 79. 

Pleading written instruments gen- 
erally see supra §§ 71-80. 

etc., Bank, 


136 Ga. 344, 71 SE 469; Social Benev. 
Soc. No. 1 v. Holmes, 127 Ga. 586, 56 
Witherington vy. Ware, 17 
Ga. A. 433, 87 SE 603. 

State Bank v. Herrmann, 153 
App. Div. 885 mem, 137 NYS 995. 


46. Social Benev. Soc. No. 1 v. 
Holmes, 127 Ga. 586, 56 SE 775. 
Hochstedler v. Hochstedler, 


108 Ind. 506, 9 NE 467; Scotten v. 
Randolph, 96 Ind. 581; Maxwell. v. 
Brooks, 54 Ind. 98; Peck v. Hensley, 
21 Ind. 344; Indiana Life Endowment 
Co. v.. Reed, 54 Ind. A. 450, 103 NE 


Suddath v. Blanchard, 39 Ga.| 77; Hornbrook v. Hetzel, 27 Ind. A. 
Hazlehurst v. H.| 79, 60 NE 965; Milwaukee Mechan- 
Ins. Co. v. Stewart, 13 Ind. A. 


Reed v. Colo- | 640, 42 NE 290; Farr v. Bach, 13 Ind. 
A. 125, 41 NE 393; Glass v. Murphy, 
4 Ind. A. 530, 30 NH 1097, 31 NE 545. 


111 SE [a] Dismissal of paragraph of 


v. Commercial 


as such and presume that the exhibit 
is a true copy of the entire contract 
between the parties until proof is 
presented to the contrary. J. B. Colt 
Co. v. Shirk, 3 Pa. Dist. & Co. 665. 

34. Home Ins. Co. v. Newman, 147 
Miss. 237, 111 S 455. 

[a] Thus, in an action upon an in- 
surance policy the policy itself must 
be filed, and it is not sufficient to file 
a copy of a certificate showing the 
existence of the policy, but which 
expressly provides that it is furnished 
as a mere memorandum to show how 
the policy stood on the date of the 
certificate and that it confers no right 
on the holder. Home Ins. Co. v. New- 
man, 147 Miss. 237, 111 S 455. 

35. Lee v. Cooper, 8 Pa. Co. 481. 

36. -West-v: Darcy, 20 R. 1.'311,-38 
A 945. 

37. Lee v. Mendel, 40 Ill. 359; Max- 
ie v. Goodrum, 10 B. Mon. (Ky.) 

SS. York ~iljeat. hobacco,, Cos uv. 
Welsh, 17 Pa. Dist. 808; West v. 
Darcy, 20" Ri 11) 3115.38 A. 945. 

[a] Exhibit in terms intelligible 
to a particular trade is sufficient, 
where, together with the averments 
of the petition, it makes clear the 
nature of plaintiff's demand and cause 
of action, although of itself the lan- 
guage.in the exhbiit is not intelli- 
gible to the common understanding. 
York Leaf Tobacco Co. v. Welsh, 17 
Pa. Dist. 808. 

39. State v. Seaboard Air Line R. 
Co., 56 Fla. 670, 47 S 986; Bethlehem 


688. 

Collateral instruments as exhibits 
rae ee see supra § 876 note 69 
c 


43. Ark.—Bostwick v. Flemming, 2 
Ark. 462; Yeates v. Heard, 2 Ark. 
459. But see Nordman v. Craighead, 
27 Ark, 369 (holding that deed re- 
ferred to and set out in pleading 
should also be filed). 

Cal.—Lambert v. Haskell, 80 Cal. 
6Ft, 122. Pal e327. 

Ga.—Gibson vy. Robinson, 90 Ga. 
756, 16 SE 969, 35 AmSR 250; Mer- 
cier v. Copelan, 73 Ga. 636. 

Tll.—Phenix Ins. Co. v. Stocks, 149 
Ill. 319, 36 NE 408; Benjamin v. 
Delahay, 3 Ill. 574. 

Ind.—Colchen v. Ninde, 120 Ind. 88, 
22 NE 94; Adams v. Dale, 29 Ind. 
273; Miller v. Wayne International 
Bldg., ete., Assoc., 32 Ind. A. 480, 70 
NE 180. 

Kan.—Budd v. Kramer, 14 Kan. 101. 

Md.—Smith v. Hallwood Cash Reg- 
ister Co., 97 Md. 354,55 A 525, 

Minn.—Minneapolis, ete., R. Co. v. 
Grethen, 86 Minn. 323, 90 NW 573. 

Nebr.—Holt County Bank y. Holt 
County, 53 Nebr. 827, 74 NW 259; 
Barnes v. Van Keuren, 31 Nebr. 165, 

; Gage v. Roberts, 12 Nebr. 
276, 11 NW 306. 

Oh.—Rouse v. Groninger, 2 Oh. Dec. 
(Reprint) 277, 2 WestLMonth 272. 

Or.—Somers v. Hanson, 78 Or, 429, 
153 P 43. 

Pa.—Hoff v. Kaufman, 3 Pa. Dist. 
& Co. 376 [aff 282 Pa. 471, 28 A 120]. 


complaint of which exhibit forms 
part does not take it out of case 
where another paragraph refers to it 
and makes it a part thereof. Indiana 
Life Endowment Co. v. Reed, 54 Ind. 
AY 450), 1103) NBN ET. 

48. Peo. v. Taxman, 186 Ill. A. 348. 

49. See cases supra notes 47, 4 

50. Ohio Thresher, etc., Co. v. Hen- 
sel, 9 Ind. A: 328, 36 NE 716. 

[a] Thus it is not necessary that 
an instrument properly made an ex- 
hibit in an answer be repeated as an 
exhibit in a counterclaim, by recopy- 
ing, but the exhibit as made by the 
answer may be referred to. Ohio 
Thresher, etc., Co. v. Hensel, 9 Ind. 
A. 328, 36 NE 716. 

51. Petty v. Muncie Church of 
Christ, .70. Ind. 290. 

52. Johnson School Tp. v. Citizens’ 
Bank, 81 Ind. 515. 

53. Isgrigg v. Schooley, 125 Ind. 
94, 25 NE 151; Wadkins v. Hill, 106 
Ind. 543, 7 NE 253; Grubbs v. Morris, 
103 Ind. 166, 2 NE 579; Anderson v. 
Wilson, 100 Ind. 402; Gardner v. 
Fisher, 87 Ind. 369; Crowder v. Reed, 
80 Ind. 1; Sidener v. Davis, 69 Ind. 
336; Pattison v. Vaughan, 40 Ind. 
253; Nichols, ete., Co. v. Berning, 87 
Ind. A. 109, 76 NE ies Drainville v. 
Savoie, 11 ‘Que. Pr. 43 

54 Sloanaker  v. 
Iowa 487, 166 NW 78 

[a] Thus, where an exhibit at- 
tached to plaintiff's reply set out a 
continuous running account, and de- 
scribed notes therein referred to suf- 


sromeion: 182 


616 [49 C.J.] 


Amended pleading will not be aided by an exhibit 
attached to, or filed with, the original pleading,®® un- 
less the amended pleading expressly refers to it and 
states that it is made a part of such pleading.®® 

[§ 881] c. Where Identic Instruments Sued On. 
If suit is brought on a number of identically similar 
instruments, a copy of one with an allegation as to 
the distinguishing marks of the others is sufficient.°* 

[§ 882] 3. Effect of Annexation or Filing—a. Ex- 
hibit as Part of Pleading. The rules in various juris- 
dictions as to the effect of an exhibit annexed to, or 
filed with, the pleading are not uniform.®§ 
ing to one line of authority such an exhibit forms no 
part of a pleading in an action at common law or 
under the codes,®® even where the pleader expressly 
avers that the exhibit is a part of the pleading,®° al- 
though the pleader may be bound by the terms of the 
instrument in the introduction of evidence;®+ and 
this method of pleading cannot take the place of al- 


ficiently to make it plain that such 
reference was to notes copied in the 
petition, refusal to have the notes 
set out by the copy was. proper. 
Sloanaker v. Howerton, 182 Iowa 487, 


166 NW 78 

55. McEwen wv. Hussey, 23 Ind. 
395; Vulcan Iron Works Co. v. HPlec- 
tric Magnetic Gold Min. Co., 54 Ind. 
A. 28, 99 NE 429, 100 NE 307;. Levin 
v. New England Casualty Co., 97 Misc. 


7, 160 NYS 1041. 


56. Stockham Bank y. Alter, 61 
Nebr. 359, 85 NW 300. 
57. Reed v. Colonial Hill Co., 34 


Ga. A. 48, 128 SE 201; Edwards v. 
Camp, 29 Ga. A. 556, 116 SE 210; Tar- 
bell v. Stevens, 7 Iowa 163. 

58. Riley v. Pearson, 21 Or. 15, 26 
P8495. Caspary. v. Portland, 19 Or: 
496, 24 P 1036, 20 AmSR 842. 

59. U. S.—Bates, ete., Constr. Co. 
v. Cuyahoga County, 274 Fed. 659 
(construing provisions of Ohio code); 
Gulley etc, (Ra Cov. Cities! Serv. Co. 
270 Fed. 994. 

Ariz.—Jarvis v. Hammons, 256 P 
362, 257 P 985; Connor Live Stock 
Co. v.. Fisher, 255 P 996. 

Colo.—Brooks v. Paddock, 6 Colo. 
86; Buck v. Fischer, 2 Colo. 182. 

Del.—Shaw v. Newton, 28 Del. 19, 
90 A 465. 

Fla.—Davant v. Weeks, 78 Fla. 175, 
82 S 807; State v. Seaboard Air Line 
R. Co., 56 Fla. 670, 47 S 986; Poppell 
v. Culpepper, 56 Fla. 515, 47 S 351; 
Hoopes v. Crane, 56 Fla. 395, 47 S 992; 


Royal Phosphate Co. v. Van Ness, 
Be Mila. 135,43 VS Oley UMillisans Vv. 
Keyser, 52 Fla. 331, 42 S 367; State 


First Nat. Bank v. Savannah, etc., R. 
Co., 36 Fla. 183, 18 S 345; Wilson v. 
Fridenberg, 22 Fla. 114; Hooker v. 
Gallagher, 6 Fla. 351. 

Tll—Hatrlow vy. Boswell, 15 Ill. 56; 
Hart v. Tolman, 6 Ill. 1; Pearsons v. 
Lee, 2 Ill. 193; Bogardus v. Trial, 2 
dl 63%) Bakery v.. ‘Chicago Title; ete.; 
Co., 250 Ill. A. 486; Ogren v. Rock- 
ford Star Printing Co., 237 Ill. A. 349; 
Epstein v. Ft. Dearborn Motor Cart- 
age Co., 207 Ill. A. 321;'Charles H. 
Thompson Co. Vv. -Burns,.199 ‘Til. A. 
418; Hesse v. Colby, 197 Ill. A. 642; 
McFadden v. Deck, 193 Ill. A. 178; 
Shultz v. Miller-Hamilton, 189 Tll. A. 
396; Inter Ocean Newspaper Co. v. 
West Hammond, 189 11]. A. 110; Lund- 
quist v. Child, 182 Tl). A. 585; McKin- 
stry v. Bras, 180 Ill. A. 648; Hellen 
v. Hellen, 170 Ill. A: 464; Jones v. 
Chicago, 167 Ill. A. 175; Steele-We- 
deles Co. v. Shoodoec Pond Packing 
Co., 153 Ill. A. 576; 'Thompson v. .Kim- 
ball, 55 Ill. A. 249; Green v. Peo., 14 
fll. A. 364. 

Mo.—State v. Ossing, 16 SW (2d) 
77; Sullivan v. Harrisonville Bank, 
293 SW 129; State v. Grimm, 314 Mo. 
242, 284 SW 490; McManus v. Butler, 
213 SW 447; State v. McQuillin, 256 
Mo. 693, 165 SW 713; Keator v. Hel- 
fenstein Park Realty Co., 231 Mo. 


PLEADING 


Accord- 


676, 132 SW 1114; Lackawanna Coal, 
Co. v. Long, 231 Mo. 605, 133 SW 
EA NKS vaew Plan iste 2108. VO. Oui. 
117 SW 1101; Pullis v. Somerville, 
218 Mo. 624, 117 SW 736; Hubbard 
v. Slavens, 218 Mo. 598, 117 SW 1104; 
Robinson v. Levy, 217 Mo. 498, 117 
SW. 577; Hall v. Hubbard, 117 SW 
1112; Waters v. Hubbard, 117 SW 
1112; Hickory County v. Fugate, 143 
Mo. 71, 44 SW 789; Pomeroy v. Ful- 
lerton, 113 Mo. 440, 21 SW 19; Peake 
v. Bell, 65 Mo. 224; Phillips v. Ev- 
ans, 64 Mo. 17; Kern v. South St. 
Louis Mut. Ins. Co., 40 Mo. 19; Bow- 
ling v. McFarland, 38 Mo. 465; Baker 
v. Berry, 37 Mo. 306; Curry v. Lack- 
Deitz v. Corwin, 35 


Mo. 376; Chambers v. Carthell, 35 
Mo. 374; Hadwin v. Home Mut. Ins. 
Co., 13 Mo. 473; Scott v. Vincennes 


Bridge Co., (A.) 299 SW 145; Pierce 
City First Nat. Bank v. Wessel, (A.) 
279 SW.175; National Union F. Ins. 
Co. v. Nevils, 217 Mo. A. 630, 274 SW 
503; Miner v. Sever, (A.) 255 SW 578; 
MaAtterogve. Central ils. Ins Co. 5202 
Mo. A. 293, 215 SW 750; Johnson vy, 
Crowley, (A.) 207 SW 235; American 
Clay Mach. Co. v. Sedalia Brick, etce., 
Co.,° 174 Mo. A. 485, 160 -SW 902; 
Schneider v. Johnson, 164 Mo, A. 639, 
147 SW 538; Brown v. T. J. Moss Tie 
Con, 55 Mos “AL 622. 134 Sw S103: 
A. C. L. Haase & Sons Fish Co. v. 
Merchants’ Despatch Transp. Co., 143 
Mo. A. 42, 122 SW 362; Tate v. Wa- 
bashes (Co. sks WoiMon An TOM wal LOS VV 
622; Bick v. Halberstadt, 110 Mo. A. 
441, 85 SW 127; Glencoe Lime, etc., 
Co. v. Wind, 86 Mo. A. 163; Emmert 
v. Meyer, 65 Mo. A. 609; Merrill v. 
Central ‘Trust. Co., 46. Mo. <A. 236; 
State v. Samuels, 28 Mo. A. 649; Poul- 
son v. Collier, 18 Mo. A. 583; Cassatt 
v. Vogel, 14 Mo, A. 317. 

Oh.—Olney. v. Watts, 43 Oh. St. 499, 
3 NE 354; McEwing v. James, 36 Oh. 
St. 152; Bay v. U. S. Fidelity, ete., Co., 
24 Oh. A. 73, 156 NB 227: Lane, v. 
Greene, 21-Oh. A, 62, 152 NH 790% 
West v. Dodsworth, 1 Disn. 161, 12 Oh. 
Dec. (Reprint) 549; Supreme Coun- 
CHR AwN. Holz 259Oh min) Gta ines: 
975 Hidelity, ,ete., ‘Co. v. Knight, 24 
Oh Cin. Cty Ni iS) 222" Bowers yv.4bDe= 
troit Southern R. Co., 4 Oh. Cir. Ct. 
N, Se 4795) 26, Oho Cir. Ct, 5185 Reed 
v. Metropolitan Casualty Ins. Co., 9 
Oh. N..P. N. S. 81. But see Coldham 
v. American Casualty, ete., Co., 
Oh Cir. Ct, 620, 4, Oh. (Cir. Dée: 548 
(exhibit expressly alleged to be part 
of pleading so considered on demur- 
rer). 

S. C.—Skalowski v. Joe Fisher, Inc., 
149 SE 340; Nichols v. Montgomery, 
OSS C separa Misia: 

W. Va.—Hall v. Harvey Coal, etc., 
Co., 89 W. Va. 55, 108 SE 491; State 
v. Pingley, 84 W. Va. 433, 100 SE 216. 
See Elswick v. Deskins, 68 W. Va. 
396, 404, 69 SE 894 [quot Cyc]. 

Wyo.—Hartford F. Ins. Co. v. Kahn, 
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legations of the terms of the instrument according to 
its legal effect or in hee verba,®? nor of averment of 
whatever of the instrument is material to the cause 
‘of action;°* and still it has been held that an exhibit, 
without being considered as a part of the pleading, 
may nevertheless be looked at as a matter of con- 
venience for a statement of its terms, where all the 
contractual elements embodied in the instrument are 
sufficiently alleged;°* and it has also been held in at 
least one of the jurisdictions which adheres to the 
strict rule®® that an exhibit may be made part of a 
pleading bv apt words,°® both in actions ex contractu 
and ex delicto.®? 
thority the effect of annexing an exhibit as a part 
of the pleading by proper reference®® is as if the 
instrument sued on were set out in the pleading;°® 
the instrument so annexed is sufficiently pleaded, and 
whatever is contained or properly recited therein is 
regarded as if it had been expressly averred in the 


According to another line of au- 


4 Wyo. 364, 34 P 895; Johnson v. 
Home Ins. Co., 3 Wyo. 140, 6 P 729. 

[a] Answer which merely alleges 
that matter was attached to the pe- 
tition as an exhibit does not make 
the same a part of the answer. A. 
C. L. Haase & Sons Fish Co. v. Mer- 
chants’ Despatch Transp. Co., 143 Mo. 
A. 42, 122 SW 362. 

Exhibit treated as part of pleading 
on appeal if so treated below see Ap- 
peal and Error § 715 text and note 24. 

60. State v. McQuillin, 256 Mo. 
693, 165 SW 713; Pullis v. Somer- 
ville, 218 Mo. 624, 117 SW 736; Rob- 
inson vy. Levy, 217 Mo. 498, 117 SW 
577; American Clay Mach. Co. v. Se- 
dalia Brick, etc., Co., 174 Mo. A. 485, 
160 SW 902. 

61. Highland Inv. Co. v. Kansas 
City Computing Scales Co., 277 Mo. 
365, 209 SW 895; Scott v. Vincennes 
Bridge Co., (Mo. A.) 299 SW 145. 

62. Penrose v. Pacific Mut. L. Ins. 
Co., 66 Fed. 253; Oh Chow v. Hallett, 
18 F. Cas. No. 10,469, 2 Sawy. 259. 


pace Marshall v. Hamilton, 41 Miss. 
64. Tate v. Wabash R. Co., 131 Mo. 


A. 107, 110 SW 622. 

65. See supra text and note 59. 

66. Reinschmidt v. Crosby, (Fla.) 
123 S 755; E. A. Strout Farm Agen- 
cy v. Hollingsworth, 92 Fla. 673, 110 
S 267; Davant v. Weeks, 78 Fla. 
175, 82 S 807; Shelton v. Eisemann, 
75 Fla. 644, 79 S 75; National Sure- 
ty Co. v.. Williams,2674 Bla.' 446)" 77 
S 212; Woodbury v. Tampa Water 
Works Co., 57 Fla. 243, 49 S 556, 21 
LRANS 1034; State v. Seaboard Air 


ine RY 'Cot 56 Ela. 670,47 SeoRGe 
Eigopes v. Crane, 56 Fla. 395, 47°S 
67. National Surety Co. v. Wil- 


liams, 74 Fla. 446, 77 S 212; Wood- 
bury v. Tampa Water Works Co., 57 
Fla. 243, 49 S 556, 21 LRANS 1034. 

68. Necessity for words of refer- 
ence generally see supra § 879. 

69. Cal.—Georges v. Kessler, 131 
Cal. 183, 63 P 466; San Diego County 
Sav. Bank v. Burns, 104 Cal. 473, 38 
P 102; Whitby v. Rowell, 82 Cal. 
635, 28 P 40, 382; Ward v. Clay, 82 
Cal.’ 502, 23 P 50, 227;. Meer v. Gere 


ati, 538 Cal. A. 497, 200 P 501; Fay 
Impr. Co. v. De Budge, 52 Cal. A. 
GBF Oo Ores Oro nam 


Kan.—Walburn v. Chenault, 43 Kan. 
352, 23 P 657; State v. Chautauqua 
County School Dist. No. 3, 34 Kan. 
237, 8 P 208. : 

La.—Pick v. Dickinsons, Inc., 154 
La. 1068, 98 S 669; Interstate Trust, 
etc., Co. v. Lichtenberg, 9 La. A. 68, 
TTS S mes 

Minn.—Realty Revenue Guaranty 
Co. v., Farm Stock, etc.,’ Pub: Cola 
Minn. 465, 82 NW 857; Elliot v. 
Roche, 64 Minn. 482, 67 NW 539. 

Miss.—Keystone Lumber Yard v. 
Yazoo, etc., R. Co., 94 Miss. 192, 47 


For later cases, developments and changes in the law-see cumulative Annotations, same title, page and note number. 
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pleading,“® and in considering the allegations the 
exhibit may be considered as a part of the pleading 


S 803. 

N. Y.—Posner v. Rosenberg, 149 
ADD Div. Iza WSS NYS eg04e 3 
NYCivProc 174; Phinney v. Andrus, 
108 Misc. 717, 178 NYS 760; Schroe- 
der v. Fine, 131 NYS 575. 

Okl.—Home Ins. Co. v. Whitchurch, 
281 P 234. 

78 Or. 429, 


Or Se uate v. Hanson, 
abss jc sda: § 

Snilaaelphia v. Reading Co., 
295 Pa. 183, 145 A 65 


Pa. 


Tex.—Hill v. Beaumont, (Civ. A.) 
5 SW (2d) 590. 
[a] Suggestion of defect in bond. 


—Under a _ statute providing that, 
whenever an official bond does not 
contain the substantial matter or con- 
ditions required by law, or there are 
any defects in the approval or filing 
thereof, it is not void so as to dis- 
charge such officer and his sureties, 
but they are equitably bound to the 
state or party interested; and the 
state or such party may, by action 
in any court of competent jurisdic- 
tion, suggest the defect in the bond, 
approval, or filing, and recover the 
proper and equitable demand or dam- 
ages from such officer and the per- 
sons who intended to become, and 
were included as, sureties in such 
bond, it is a sufficient suggestion of 
such defect in the bond, approval or 
filing, if the copy of the bond is at- 
tached to, and made a part of, the 
complaint. Peo. v. Huson, 78 Cal. 
154, 20 P 369; Hubert v. Mendheim, 
645 Calis 2135730), P 633% 


70. U. S—State v. Morgan’s Lou- 
isiana, ete., SS. Co., 18 F. (2d) 645. 

Cal.—Meer v. Cerati, 53 Cal. A. 497, 
200 P 501. 


Ida.—Porter v. Allen, 8 Ida. 358, 
69 P 105, 236; More v. Elmore Coun- 
byoire (Comte [dai i299 35 iP 141. 

Iowa.—Sutherland v. Sutherland, 
102 Iowa 535, 71 NW 424, 63 AmSR 
477; Wells v. Wilcox, 68 Iowa 708, 
28 NW _ 29. 

La.—Pick v. Dickinsons, Ine., 154 
La. 1068, 98 S 669. 

N. Y.—Lorillard v. Clyde, 122 N. Y. 
498, 25 NE 917, 10 LRA 113; Phinney 
v. Andrus, 108 Mise. 717, 178 NYS 
760; Schroeder v. Fine, 131 NYS 575. 

Pa.—Drake v. Philadelphia, etc., R. 
Connp Pas Coven 

[a] Statement of claim is suffi- 
cient without repeating any of the 
matters which appear in the copy of 
the contract filed. Drake v. Philadel- 
phia, Sich RECO. 4). bas Oona. 

71. S._Nauvoo v. Ritter, 974 70% 
S. 389, ry L. ed. 1050; State v. Mor- 
gan’s "Louisiana, Gileprpetetsh MOC bi leets Men 
(2d) 645; Seebass v. Mutual Reserve 
Fund Life Assoc., 82 Fed. 792. 

Ala.—Grimsley. v. First Ave. Coal, 
ete, \Co., 217 Ala. 159% 1152S: 9:05 Hor- 
ticultural Dev. Co. v. Loxley Farms 
Go.; 214 Ala: 109, 106 S  686;+ State 
v. Atlantic Coast Line R. Co., 202 
Ala. 558, 81 S 60 

Ark.—Security Ins. Co. v. Jaggers, 
120 Ark. 472, 179 SW 1008. 

Cal.—Meer v. Cerati, 53 Cal. A. 497, 
500 0 ls imhay impr Cos fv.) De 
Budsie grow Cal. s tA 16955.) Loo een SiO 
East San Mateo Land Co. v. South- 
eG Paci oR. (Co. 30 -Cal.) Ap +223, 1157 
P 634; San Gabriel Valley Bank v. 
Lake View Town Co., 4 Cal. A. 630, 
89 P 360. 

Conm.—New Idea Pattern Co. vy. 
Whelan, 75 Conn. 455, 53 A 953. 

Ga. —Hosher v. Fitzpatrick, 146 Ga. 
525, 91 SE 780; Massell Realty Co. 
Vv. Washburn, 35 Ga. A. 707, 134 SE 
OR eda Duce) Cou tv. Evans, 32 Ga. 
A. 385, 123 SE 742. 

Ind.-—Heaston v. Krieg, 167 Ind. 
101, 77 NE 805; Fireman’s Fund Ins. 
COP We Finkelstein, 164. ‘Ind.° 376, 73 
NE 814; Thompson v. Recht, 158 
Ind. 302, 63 NE 569; Seymour First 
Nat. Bank v. Greger, 157 Ind. 479, 
62 NE 21; Murphy v. Branaman, 156 
Ind. 77, 59 NE 274; Miller v. Botten- 
berg, 144 Ind. 312, "41 NE 804; Fuller 


PLEADING 


v. Cox, 135 Ind. 46, 34 N822 
vie | Coles) £29 “Inds 137, 28 NE 
Blount vi Rick,) 107° Ind: 23:8)..5), NE 
SO Ssh ol INE) LOSe iRausch iv, “Christ 
Chureh United Brethren, 107 Ind. 1, 
8 NE 25; West v. Hayes, 104 Ind. 
251, 3 NE 932; Fee v. State, 74 Ind. 
66; Clodfelter v. Hulett, 72 Ind. 137; 
Cassaday v. American Ins. Co., 72 
Ind. 95; Friddle v. Crane, 68 Ind. 
5838; State v. Hauser, 63 Ind. 155; 
Mercer v. Herbert, 41 Ind. 459; Blos- 
som v. Ball, 32 Ind. 115; Kunkler v. 
Turnting, 10 Ind. 418; Massachusetts 
Bonding, ete., Co. v. Free, 71 Ind. A. 
275, 124 NE 716; Lake Michigan Wa- 


; Dukes 
441; 


ten EC ouryey Un, Sa mlaehty,, ete... Co.,. 100, 
Inds eA 255, L234 Ne 2037) Albany: 
Furniture Co. v. Merchants’ Nat. 


Bank, 17 Ind. A. 93, 46 NE 479; Jagqua 
v. Woodbury, 3 Ind. A. 289, 29 NE 
5MBs 

Iowa.—Curtis v. Dodd, 172 Iowa 
521, 154 NW 872. 

Kan. —Henley v.- Wheatley, 68 Kan. 
Pat ia ie eh 22 ia Py s%8 

Ky.—Detroit Fidelity, etc., Co. v. 
Mason -Constr. Co., 20 SW (2d) 735; 
Arnett v. Elkhorn Coal Corp., 191 Ky. 
706, 231 SW 219. 

La.—Ruiz v. American Trading Co., 
167: lua. 28, 118 S 597; Henderson Vi: 
Hollingsworth, 157 La. 474, 102 S 577; 
Natchitoches Sweet Potato Co. v. 
Perfection Curing Co., 153 La. 916, 96 
S 808; Fox v. Merks, 149 La. 178, 88 
S 784; Tremont Lumber Co. v. May, 
143 La. 389, 78 S 650; Hall v. Ewing, 
140 La. 907, 74 S 190; McClellan Dry- 
Dock Co. v. Farmers’ Alliance Steam- 
Boat Line, 43 La. Ann. 258, 9 S 630; 
Johnson v. Gennison, 18 La. Ann. 
273; D’Invilliers v. New Orleans Sec- 
ond Municipality, 5 Rob. 123; Union 
Mut. F. Ins. Co. v. Standard Guano, 


ete: ‘Cosel dua, Ass (Orleans)” 2.485% 
Carbewe Crows 20" anwAse 2a, e205 Ss 
783; Campti Motor Co., Inc. v. Jol- 
ley, 10 La. A. 287, 120 S 684; Inter- 


state Trust, etc., Co. v. Lichtenteg, 9 
La. A. 68, 118 S 773; Daugereau v. 
a Orleans; ete Riso... owynuas, cA. 
318. 

Md.—wWilson v. Vandersaal, 134 Md. 
481, 107 A 177. 

Miss.—Keystone Lumber Yard v. 
Yazoo, etc., R. Co., 94 Miss. 192, 47 S 
803. 


DITKS i) a2 
Mont.-121,, 231 P 912. 

Nebr.—Carson v. Hastings, $81 
Nebr. 681, 116 NW 673; Stockham 
Bank v. Alter, 61 Nebr. 359, 85 NW 
300; Chadron First Nat. Bank v. En- 
gelbercht, 57 Nebr. 270, 77 NW 685; 
Lincoln Mortg., etc., Co. v. Hutchins, 
55 Nebr. 158, 75 NW 538; Holt Coun- 
ty Bank v. Holt County, 53 Nebr. 827, 
74 NW 259: McArthur v. H.-T. Clark 
Drug Co., 48 Nebr. 899, 67 NW 861; 
Barnes v. Van Keuren, 31 Nebr. 165, 
47 NW _ 848; Pefley v. Johnson, 30 
Nebr. 529, 46 NW 710. 

(Sup.) 


N. J.—Barkhorn v. Zinno, 

130 A 823; Bridgeton v. Maryland 
Fidelity, etc., Co., 88 N. J. L. 645, 96 
A 918; Harper v. Essex County Park 
Commn., WOGuNG pd eee Od mA Po oi4e 
Mershon v. Williams, 63 oN AR Ab 398, 
44 A 20 Tioeb. ve Barris, 50 N. Nip 
IB Rie ole} "A 602. 

N. Y.—Lorillard v. Clyde, 122 N. Y. 
498, 25 NE 917, 10 LRA 113; Bon- 
nell v. Griswold, 68 N. Y. 294; Union 
Trust .Co.-v.. Van. Schaick, °156 App. 
Div, 7696-141" NYS) 945... Posner: |v. 
Rosenberg, 149 App: Div. 272, 133 
NYS 704, 3 NYCivProc 174; Spence 
v. Woods, 134 App. Div. 182, 118 NYS 
807; Kienle v. Fred Gretsch Realty 
ConisoyADDa.DiVe O94, Ada SNIGS mo00s 
Cupples Envelope Co. v. Lackner, 99 
App. Div. 231, 90 NYS 954; Carpen- 
ter v. Foundation Co., 124 Misc. 165, 
208 NYS 327; Phinney v. Andrus, 108 
Mise. 717, 178 NYS 760; Schroeder v. 
Fine, 131 NYS 575; Taylor v. Mac- 
Lea, 11 NYS 640. 

N. C.—Davison v. Gregory, 132 N. 
C. 389, 43 SE 916; Sherrill v. Western 


Mont.—Springhorn  v. 
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and in aid and explanation thereof ;** but this rule 
has been held to apply only where the instrument 


Union Tel. Co., 109 N. C. 527, 14 SE 
94. 

N. D.—Dinnie v. United Commer- 
cial Travelers, 41 N. D. 42, 169 NW 
811, 816 [cit Cyc]; Johnson v. Kin- 
dies State Bank, 12 N. D. 336, 96 NW 
588. 

Okl.—Home Ins. Co. v. Whitchurch 
281 P 234; Martin v. Reynolds, 133 
Okl. 234, 270 P 52; Rhode Island Ins. 
Co. v. Glass, 131 Okl. 108, 267 P 840; 
Day v. Ferguson, 129 Okl. 22, 263 P 
126; Westchester F. Ins. Co. v. Mc- 
Donald, 123" "OK 289," 253 “PB. 28% 
Schneider v. Athey, 113 Okl. 94, 239 
P 242; Wright v. State, 104 Okl. 57, 
230 P 268; Atlas Supply Co. v. Bank 
of Commerce, LOL OI 223 aS or 
Ross v. Breene, 88 OKl. 37, aA AL. 
Wood v. Chapman, 87 Okl. 49, 211 Pp 
396; Hughes v. Martin, 81 Okl. 89, 
196) PP ‘951s ePettisnv.. Johnstonyw.7s 
Okl. 277, 190 P 681; Southern Sure- 
ty Co. v. Chambers, 72 Ok]. 307, 180 
P 711; Bowker v. Linton, 69 Okl. 280, 
172 P 442; Southern Surety (CO.e Ne 
Municipal Excavator Co., 61 OKI, 1215; 
160 P 617, LRA1917B 558; Friend v. 
Southern States L. Ins. Co., 58 Okl. - 
448, 160 P 457, LRA1917B 208; Davis 
v. Choctaw County, 58 Okl. 77, 158 
P 294, LRA1916F 873; -Dabney v. 
Hathaway; ‘51° -Okis 6587 9152 Peeve 
Long v. Shepard, 35 Okl. 489, 130 P 
1381 [writ of error dism 241 U. S. 652 
mem, 86 SCt 722 mem, 60 L. ed. 1222 
mem]; Whiteacre v. Nichols, 17 Okl. 
3887, 87 P 865; Grimes v. Cullison, 
3 Okl. 268, 41 P 355; Dunham v. Hol- 
loway, 3 Okl. 244, 41 P 140. . 

Or.—Cranston vy. California Ins. 
Co., 94 Or. 369, 185 P 292; Somers Vv 
Hanson, 78 Or. 429, 153 P 43. 

Pa.—Philadelphia v. Reading Co., 
295 aes 183, 145° A’65. 

5. D.—Cranmer New CONT Ulla 
245, 76 NW 937; Baton Rouge First 
Nat. Bank v. Dakota .. id. ME. Sins. 
Co., 6 S. D. 424, 61 NW 439 [overr 
Rust-Owen Lumber Co. Wa, eatehs 
S. D. 2138, 52 NW 879; Aultman v. 
Siglinger, 2 S. D. 442, 50 NW Oxalil 

Tex.—Port Huron Engine, etc., Co. 
v. McGregor, 103 Tex. 529, 131 SW 
398 [rev (Civ. A.) 120 SW 1128]; 
Milliken v. Callahan County, 69 Tex. 
205, 6 SW 681; Macdonell v. Inter- 
national, etc., R. Cot 60eexa 5902 
Frazier v. Robertson, 30" Dex tis 
Peters v. Crittenden, 8 Tex. 131; Wil- 
liams v. McNeil, 5 Tex. 381; Hill v. 
Beaumont, (Civ. A.) 5 SW (2a) 590; 
Texas, etc., R. Co. v. Beaumont,” (Civ. 
A.) 285 SW 944; Veselka v. Forres, 
(Civ. A.) 283 sw 303; Ferguson v. 
Rhoades Drilling Co., (Civ. A.) 271 
SW 155; Cox v. Sinclair Gulf Oil Co., 
(Civ. A.) 265 SW 196; Warren v. La 
Salle’ -Co,,) \(Giv. Ady 262.-Siw “5276 
Hubb-Diges Co. v. Mitchell, (Civ. A.) 
256 SW 702; Mecca F. Ins. Co. vy. 
Campbell, (Civ. A.) 145 SW _ 630; 
Kretzschmar v. Peschel, (Civ. A.) 144 
SW 1021; Panhandle Tel., CECH COMING 
Amarillo, (Civ. A.) 142 SW 638; 
Sherwood v. La Salle County, (Civ. 


A.) 26 SW 650. ; 
Utah.—Ord v. Burraston, 52 Utah 
201, 173 P 132; Orpheus Vaudeville 
41 Utah 605, 


Co. v. Clayton Inv. ‘Co., 
128 P 575; Stephens v. American F. 
ish Cos, 14 Utah 265%) 40 Pegs: 

Va.— Wright Vv. Smith, 81 Va. 777. 

Wash.—Clarke v. Murphy, 99 Wash. 
6438, 170 P 141; Cornelius v. Wash- 
ington Steam Li Laundry, 52 Wash. 272, 
100 P 727; Fitch v. Applegate, 24 

Wash. 25, 64 P 147; Hays v. Dennis, 
11 Wash. 360, 39 P 658. 

Wis.—Sedgewick v. Blanchard, 164 
Wis. 421, 160 NW 267; Peck v. Chen- 
ey, 4 Wis. 249; Markoe v. Seaver, 2 
Wis. 148; Cooper v. Blood, 2 Wis. 

Wyo. —'Stevens M Brimmer, 35 Wyo. 
402, 251) Pd 49 ATR 919, 

fa] Practice criticized.—‘‘It is not 
z56H practice to make a mere exhibit 
a part of the petition; it being better 
to make a direct statement of the 
facts in the order in which they oc- 
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is the foundation of the cause of action and not mere- 
The extent to which an ex- 
hibit, either as part of the pleading’? or not,’* may 
be considered is in many cases to aid a merely de- 
fective allegation,’® or as explanatory of allegations 


ly evidence thereof.*? 


PLEADING 


therein,’® or to ascertain the contract of the par- 


eur.” Long v. Shepard, 35 Okl. 489, 
492, 130 P 131, 182 [writ of error dism 
241 U: S..652; mem, 36 SCt.722 mem, 
60 L. ed. 1222 mem]. To same ef- 
fect Abbott v. Rowan, 33 Ark. 593. 


72. Goldsmith Bros, Smelting, etc., 
Co. v. Moore, 108—Ark. 362, 157 SW 
733; Bouldin v. Jennings, 92 Ark. 


299, 122 SW 639; Buper v. State, 85 
Ark. 223, 107 SW 179; Sorrells v. Mc- 
Henry, 38 Ark. 127; Richardson v. 
Williams, 37 Ark. 542; Hall v. Bon- 
ville, 36 Ark. 491; Jacks v. Chaffin, 
34 Ark. 534; Abbott v. Rowan, 33 Ark. 
593; Cairo, ete: .R. Co. Vv. Parks; 432 
Ark. 131; Aldrich v. Amiss, 178 Ind. 
308, 99 NE 419; Marshall v. Matson, 
171 Ind. 238, 86 NE 339; Southern R. 
Co. v. Huntingburgh, 81 Ind. A. 279, 
143 NE 294; Runkle v. Pullin, 49 Ind. 
A. 619, 97 NE 956; O’Mara v. Mc- 
Carthy, 45 Ind. A. 147, 90 NE 330; 
Wabash R. Co. v. Reynolds, 41 Ind. 
A. 678, 84 NE 992. 

[a] Deeds which are evidence of 
title in an action for the recovery of 
land, and which must be attached to 
the complaint under the provisions of 
a statute, form no part of the com- 
plaint, but must be produced and read 
to the jury, or the next best evidence 
must be produced. Richardson v. 
Williams. 37 Ark. 542. 

[b] Memoranda indorsed on an in- 
strument which are no part thereof 
do not become a part of the record 
when the instrument is made an ex- 
hibit. Hall v. Bonville, 36 Ark. 491; 
Jacks v. Chaffin, 34 Ark. 534; Cairo, 
etc., R. Co. ¥. Parks, 32 Ark. 131. 

[ec] Suit for the dissolution of a 
partnership and an accounting, and 
for a sale of the partnership property, 
not being founded on the articles of 
partnership, even if they were filed 
with the complaint as an exhibit, they 
formed no part thereof, and could not 
be referred to either to sustain or 
overthrow the complaint or any part 
thereof. Marshall v. Matson, 171 Ind. 
238, 86 NE 339. 

{d] Exhibit as explanatory.— 
Where the exhibit is not the founda- 
tion of the action, although the stat- 
ute requires it to be filed, it cannot 
be noticed on demurrer any further 
than to explain allegations. Bosler 
v. U. S., 26 F. (2d) 4 (following Ar- 
kansas practice rules); Bouldin v. 
Jennings, 92 Ark. 299, 122 SW 639; 
Abbott v. Rowan, 33 Ark. 593. 

[e] Part of record but not part of 
pleading.—An exhibit of evidence of 
title, required by a statute in actions 
to recover land, may become part of 
the record, but not part of the plead- 
ing. Jacks v. Chaffin, 34 Ark. 534. 

Exhibit limited to foundation of ac- 
tion see supra § 876. 

Unnecessary exhibits see 
884. 

73. 


infra § 


See supra text and note 71. 

74. See supra text and note 59. 

75. Cal.—In re Cook, 137 Cal, 184, 
69 P 968. 

Ky.—Lowe v. Broad Bottom Min. 
Co., 194 Ky. 88, 2388 SW 192; Noble 
v. People’s Stock, ete., Feed Co., 189 
Ky.- 549, 225 SW 491; Lockhart v. 
Kentland Coal, etc., Co., 182 Ky. 673, 
207 SW 18;, Paducah v. Sun Pub. Go., 
182 Ky. 206, 206 SW 280; Franklin 
County Fiscal Ct. v. Kentucky Public 
Serv. Co:, 181; Ky. 245,204 Sw .27; 
Black v. O’Hara, 175 Ky. 623, 194 SW 
811; Henry Clay F. Ins. Co. v. Bark- 
ley, 160 Ky. 153, 169 SW 747; Totten 
vy. Cooke, 2 Metc. 275; Combs. v. 
Breathitt County, 38 SW 138, 39 SW 
33, 18 KyL 809. 

Minn.—Realty Revenue Guaranty 
Co. v.-Karm Stock, etc., Pub. Co. 79 


Minn. 465, 82 NW 857. 

S. C.—National Loan, etce., Bank v. 
Argo’ Dev. Co., 141 S.C. 72, 139 SE 
188: Dixon v. Roessler, 70 S. C. 497, 
50 SE 184. 

Tex.—Browning v. El Paso Lumber 
Co., (Civ. A.) 140 SW 386; McGregor 
v. Port Huron Engine, etc., Co., (Civ. 
A.) 120 “SW A128 “Erev’ on” other 
grounds 103 Tex. 529, 131 SW 398]. 

Utah.—Ord vy. Burraston, 52 Utah 
LOL Gow egdions 

W. Va.—Elswick v. Deskins, 68 W. 
Va. 396, 69 SE 894. 

fa] Exhibit may give definite- 
ness and certainty to pleading. Dix- 
on v. Roessler, 70 S. C. 497, 50 SE 184. 

76.) Bosler’ Vv Ue: Si,226 Bee (2d44 
(following Arkansas practice rules); 
Lester v. Thomas, 174 Ark. 351, 295 
SW 717; Louisiana Northwest R. Co. 
v. MeMorella, 170 Ark. 921, 282 SW 6; 
Lindsey v. Bloodworth, 97 Ark. 541, 
134 SW 959; Bouldin v. Jennings, 92 
Ark. 299, 122 SW 639; Beavers v. 
Baucum, 33 Ark. 722; Abbott v. Row- 
an, 33 Ark. 593; North American Acc. 


Ins. Co. v. Moreland, 60 Fla. 153, 53 
S 6385; Macdonell v. International, 
étc!,--R.> .Co;,. 60. "Rex, (5905) Burks yw. 


Watson, 48 Tex. 107; Browning v. El 
Paso Lumber Co., (Tex. Civ. A.) 140 


SW 386; Miles v. Mays, (Tex. A.) 16 
SW_ 540. 

77. San Gabriel Valley, Bank v. 
Lake View Town Co., 4 Cal. A. 630, 
89 P 360. 

78. Ala.—State v. Atlantic 


Coast 
Line R. Co., 202 Ala. 558, 81 S 60. 

Ariz.—Tube City Min., etc., Co. v. 
Otterson, 16 Ariz. 305, 146 P 203, 
LRA1916B 3038. 

Ark.—Lindsey v. Bloodworth, 97 
Ark. 541, 134 SW 959. 

Or.—McLeod v. Lloyd, 43 Or. 260, 
71 P 795, 74 P 491; Caspary v. Port- 
ae 19 Or. 496, 24 P 1036, 20 AmSR 


Wash.—Fitch v. Applegate, 24 
Wash. 30, 64 P 147; Hays v. Dennis, 
11 Wash. 360, 39 P 658. 

[a] Description in the complaint 
of the land rented by plaintiff to de- 
fendant may be aided by the written 
notice which the complaint alleges 
was served on defendant demanding 
possession of “said premises,” and is 
attached to, and made part of, the 
complaint as an exhibit, the descrip- 
tion in the latter not being contra- 
dictory of, but merely completing and 
explaining, that in the complaint. 
Lindsey v. Bloodworth, 97 Ark. 541, 
134 SW 959. 

{[b] When a conclusion of fact is 
alleged, and reference is made to ex- 
hibits which show all facts necessary 
to support the conclusion, the matter 
is sufficiently pleaded. State v. At- 
lantic Coast Line R. Co., 202 Ala. 
558. 81 S 60. 

79. McLeod v. Lloyd, 43 Or. 260, 
WLP 795,.74 P4915 Casparysv. Port- 
land, 19 Or, 496, 24 P 1036, 20 AmSR 


842. 

80. U. S.—Bosler v. U. S., 26 F. 
(2d) 4 (following Arkansas practice 
rules). 

Ariz.—Jarvis v. Hammons, 256 P 
362; Greenlee County v. Cotey, 17 Ariz. 
542, 155 P 302; State v. Pima County 
Super, Ctjyols Ariz e126. 2b) we oe 
MePherson v. Hattich, 10 Ariz. 104, 


Sheba Teils 

Ark.—Craig v. Simpson, 170 Ark. 
214, 279 SW 996; Oliphant v. Malone, 
Eeweoe 363; Abbott v. Rowan, 33 Ark. 

Cal.—Peo. v. Reid, 195 Cal. 249, 232 
P 457, 36 ALR 1485; Silvers v. Gross- 
man, 183 Cal. 696, 192 P 534; Hayt v. 
Bentel, 164 Cal. 680, 130 P 482 [rev 
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ties,’7 or for the purpose of furnishing particulars 
of deseription’® or items of values stated,’? but 
never for the purpose of supplying the substantial al- 
legations essential to the statement of the cause of 
action or defense,®°® unless the pleading is framed for 


(A.) 126 °P.3707> In resCook, 13 7Cale 
184, 69 P 968; Hibernia Sav., etce., 
S0c. Ve, Lhornton, dd7 Cal 483i ole 
573; Burkett v. Griffith, 90 Cal. 532, 
27, P 527, 25-AmBSiR, 151,13 TRAP Wns 
Ward v. Clay, #82. Cal. 502,523 P50; 
227; Lambert v. Haskell, 80 Cal. 611, 
22 P 327; Los Angeles v. Signoret, 506 
Cal. 298; Sunset Lumber Co. v. Smith, 
(A.) 272 P 1068; Gridley v. Selleck, 
(A.) 267 P 708; Donley v. West, (A.) 
189 P1052; Panter v. National Surety 
Co., 36 Cal. A. 44, 171 P 803; Keiser 
v. Levering, 29 Cal: A. 41,°154 PP 281: 
San Francisco Sulphur Co. v. 4tna 
Indemn. Co., 11 Cal. A: 695, 106 P 
111; Ahlers 'v. Smiley, 11 Cal. A. 
343, 104 P 997. é 
Colo.—Denver v. Bowen, 67 Colo. 
315, 184 P 357. 
Conn.—New Idea Pattern -Co. v. 
Whelan, 75 Conn. 455, 58 A 953. 
Fla.—North American Acc. Ins. Co. 
v. Moreland, 60 Fla. 153, 53 S 635; 
Poppell v. Culpepper, 56 Fla. 515, 47 
S 351; Hoopes v. Crane, 56 Fla. 395, 
47 S 992; Royal Phosphate Co. v. 
Van Ness, 53 Fla. 135, 43 S 916; Mil- 
ligan v. Keyser, 52 Fla. 331, 42 S 367. 
Iowa.—Stubbs v. Clarinda, ete., R. 
Co., 62 Iowa 280, 17 NW 530. 
Ky.—King v. Christian County Bd. 
of Education, 229 Ky. 234, 16 SW (2d) 
1053; Adtna Ins.- Co. v. Hensley. 215 
Ky. 45, 284 SW 425; Miller v. How- 
ard, 206 Ky. 260, 267 SW 147; Young 
v. Waltham Piano Co., 201 Ky. 70, 
255 SW 850; Hedges v. Combs, 197 
Ky. 469. 247 SW 711; Holzknecht v. 
Louisville Deutsche Scheutzen Ges- 
selschaft, 195 Ky. 189, 241 SW 804; 
Lowe v. Broad Bottom Min. Co., 194 
Ky. 88, 2388 SW 192; Noble v. Peo- 
ple’s Stock, ete., Feed Co., 189 Ky. 
549, 225 SW 491; Lockhart v. Kent- 
land Coal, ete., Co., 182 Ky. 673, 207 
SW 18; Paducah v. Sun Pub. Co., 182 


Sumner v. 
130) Key 7323) M13 e Siwy e422r 
Bowling Green vy. Bowling Green 
Gaslight Co., 112) SW 917; Com vz 
Licking Valley Bldg. Assoc. No. 3, 
118 Ky. 791, 82 SW 435, 26 KyL 730; 
Hudson v. Scottish Union, ete., Ins. 
Co., 110 Ky: 722/562 SW 518; 23) kG 
116; Green v. Page,. 80 Ky. 368; Geb- 
hard v. Garnier, 12 Bush 321, 23 
AmR 721; Murphy v. Estes, 6 Bush 
532; Allen v. Shortridge, 1 Duv. 34; 
Riggs v. Maltby, 2 Metc. 88; Dodd v. 
King, 1 Metc. 430; Collins v. Black- 
burn, 14 B. Mon. 252; Hill v. Barrett, 
14 B. Mon. 83; Covington Gas Light 
Co. v. Covington, 101 SW 923, 31 KyL 
124; Hawkins v. Nicholas County, 89 
SW 484, 28 KyL 479; Gardiner v. 
Continental Ins. Co., 75 SW 283, 25 
KyL 426; Altemus v. Asker, 74 SW 
245, 24 Kyl 2416; Saur v. Sayres, 11 
Ky. Op. 52; Powers v. Tyler, 10 Ky. 
Op. 1; Polly v. Smith, 9 Ky. Op. 766; 
Taylor v. Guteman, 9 Ky. Qp. 184. 

Miss.—Marshall v. Hamilton, 41 
ee 229; Blackwell v. Reid, 41 Miss. 

Or.—Kerns v. Union County, 123 
Or. 103, 261 P 76; Malheur County v. 
Carter, 52 Or. 616, 98 P 489; McLeod 
v. Lloyd, 43 Or. 260, 71 P 795, 74 PB 
491; Riley v. Pearson, 21 Or. 15, 26 P 
849; Caspary v. Portland, 19 Or. 496; 
24 P 1036, 20 AmSR 842. 

Philippine.—Canete v. 
36 Philippine 428. 


Wislizenus, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that purpose and with that end in view,’! or the 
objection of a lack of essential averments is first 
raised on an objection to the introduction of evi- 
dence.®? In fact, there is authority that not only will 
an exhibit never make a bad pleading good,** or 
strengthen its averments,** but that the exhibit will 
be considered by the court as against the pleader 
when filed by him,$® and to show that the pleading is 
insufficient,8* or even to avail the adverse party to 
supply anything omitted which would have been to 
While pleading a written instru- 
ment by attaching it as an exhibit does constitute an 
allegation that it exists’® at the time and at the place 


his advantage.®? 


S. C.—National Loan, ete, Bank v. 
AT2ZO —Dev. Co, 141 S.C. 72, 4139 SE 


183; Dixon v. Roessler, 70 S. C. 497, 
50 SE 184; Cave v. Gill, 59 S. C. 256, 
37 SE 817. 


Tex.—Port Huron Engine, etc., Co. 
v. McGregor, 103 Tex. 529, 131 SW 
398 [rev (Civ. A.) 120 SW_ 1128]; 
Miles v. Mays, 16 SW 540; Longley 
v. Caruthers, 64 Tex. 287; Macdonell 
v. International, etce., R. Co., 60 Tex. 
590; Burks v. Watson, 48 Tex. 107; 
Texas, ete., R. Co. v. Beaumont, (Civ. 
A.) 285 SW 944; Stroud v. Toland, 
(Civ. A.) 279 SW 609; Blair v. Hous- 
ton, (Civ. A.) 252 SW 882; Panhandle 
etc., Co. v. Amarillo, (Civ. A.) 
638; Dorrance v. Interna- 

or R. Cozb3 "Tex: (Civica: 
460, 126 SW 694; McGregor v. Port 
Huron, Engine, etc., Co., (Civ. A.) 120 
SW 1128 {rev on other grounds 103 
Tex: 629, 131 SW 398]: 

Utah. v. American F. 
Ins Cotas Utan 265,047 P* 83: 

W. Va.—Belcher vy. Dickinson, 70 
W. Va. 750,75 SE 78; Elswick v. Des- 
kins, 68 W. Va. 396, 69 SE 894. 

[a] Matters of substance which 
are preliminary or collateral to the 
instrument cannot be supplied by ex- 
hibits. Lambert v. Haskell, 80 Cal. 
611, 22 P 327; Stubbs v.- Clarinda, 
etc., R. Co., 62 Iowa 280, 17 NW 5380; 
Stephens v. American F. Ins. Co., 14 
Utah 265, 47 P 83. 

[b] A petition which does not 
state a cause of action aside from re- 
citals in an attached exhibit is not 
aided or cured by such recital, al- 
though they may serve to clarify the 
pleading. Blair v. Houston, (Tex. 
Civ. A.) 252 SW 882. 

[ce] The propriety of the filing of 
@ plea cannot be determined by a 
construction of a contract referred to 
in a declaration as annexed thereto, 
but by the declaration alone. Belch- 
ve v. Dickinson, 70 W. Va. 750, 75 SE 

[d] Complaint in another proceed- 
ing, made an exhibit and part of the 
answer, was part only to indicate 
that defendant had filed a complaint 
stating certain facts, but not to sup- 
ply the essential allegation of exist- 
ence of such facts. Kerns v. Union 
County, 123 Or. 103, 261 P76. 

81. Silvers v. Grossman, 183 Cal. 
696, 192 P 534; Union Sewer Pipe Co. 
vy. Olson, 82 Minn. 187, 84 NW 756. 

82. Minnetonka Oil Co. v. Cleve- 
land Vitrified Brick Co., 48 Okl. 745, 
150 deem {a 4s 

83. See,supra text and note 80. 

84. Hendricks v. Butt, 197 Ky. 448, 
247 SW 357. 

85. Young v. Waltham Piano Co., 
201 Ky. 70, 255 SW 850; Holzknecht 
v. Louisville Deutsche Scheutzen 
Gesselschaft, 195 Ky. 189, 241 SW 
804; Com. v. Licking Valley Bldg. 
Assoc. No. 8, 118 Ky. 791, 82 SW 435, 
26 KyL 730; Hudson v. Scottish 
Union, et¢.; Co., 110 Ky. 722, 62 SW 
513, 23 Kyl 116; Hawkins v. Nich- 
olas County, 89 SW 484, 28 KyL 479; 
Gardiner v. Continental Ins. Co., 75 
BW 283, 25 KyL 426. 

Exhibit as controlling in case of 
variance see infra § 883. 

86. King v. Christian County Bd. 
of Education, 229 Ky. 234, 16 SW (2d) 
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1053; Hedges v. Combs, 197 Ky. 469, 
247 SW 711; Hendricks v. Butt, 197 
Ky. 443, 247 SW 357; Anderson Coun- 
ty Bank v. Foster, 146 Ky. 179, 142 


SW 225; Smith v. Phelps, (Ky.) 121 
SW 656; Standard Lumber Co. v. 
Colwell, (Ky.) 117 SW 286; Coving- 


ton Gas Light Co. v. Covington, 101 


SW_923, 31 KyL_124. But 'see Green 
Vv. Page, 80 Ky. 368 (where it was 
said that the exhibit cannot be con- 


‘sidered either to support or defeat 
the pleading). 

87. Baltimore, etc., R. Co. v. Wood, 
130 Ky. 839, 114 SW 734. 

88. Caldwell v. Mountain Home, 
29 Ida. 13, 156 P 909; Sweeney v. 
Johnson, 23) Ida. }530,- 130) P) 997. 

89. Caldwell v. Mountain Home, 
29 Ida. 13, 156 P 909. 

90. Sweeney v. Johnson, 23 Ida. 
530) 130. PP 997: 

91. Sweeney v. Johnson, supra. 

92. Sweeney v. Johnson, supra. 

93. Caldwell v. Mountain Home, 
29 Ida. 13, 156 P 909; Sweeney v. 
Johnson, 23 Ida. 530, 130 P 997. 

94. Sweeney v. Johnson, supra; 
Miller v. Miller, 68 Iowa 387, 19 NW 
251; Sprague v. Wells, 47 Minn. 504, 
50 NW_ 535. ; 

95. U. S.—Stockton Commn. Co. v. 
Narragansett Cotton Co., 11 F. (2d) 
618; Jones v. Peacock, 3 F. (2d) 827; 
Continental Securities Co. v. Inter- 
borough Rapid Transit Co., 165 Fed. 
945; Willard v. Davis, 122 Fed. 363. 

Ark.—Goldsmith Bros. Smelting, 
ete., Co. v. Moore, 108 Ark. 362, 157 
SW-733; Koons v. Markle, 94 Ark. 
572, 127 SW 959; Cazort, etc., Co. v. 
Dunbar, 91 Ark. 400, 121 SW _ 270; 
Beavers v. Baucum, 33 Ark. 722. 


Cal.—MeClintlick v. Frame, (A.) 
276 P 1033. 
Colo.—Maxwell-Chamberlain Mo- 


oo Cony, Biatt,165\ Colo ts0rsliswe 
Fla.—State v. Seaboard Air Line 
R., 56 Fla. 670, 47 S 986 (dictum). 

Ida.—Caldwell v. Mountain Home, 
29 Ida. 18, 156 2.909: 

Ill.—McGee v. Vandeventer, 326 Ill. 
425, 158 NE 127; Illinois Surety Co. 
v. Munro, 289 Ill. 570, 124 NE 528 
[rev 209 Ill. A. 407]; Waller v. River 
Forest, 259 Ill. 223, 102 NE 290. 

Ind.—Huber Mfg. Co. v. Wagner, 
167. Ind. 98, 78 NE 329; .Harrison 
Bldg., etc., Co. v. Lackey,.149 Ind. 
10, 48 NE 254; Blackburn v, Crowder, 
108 Ind. 238, 9 NE 108; Avery v. 
Dougherty, 102 Ind. 443, 2 NE 123, 52 
AmR 695; Lentz v. Martin, 75 Ind. 
228; Glenn, Vv.’ Porter, 72° Ind. 1525; 
Liberty Tp. Draining Assoc. v. Wat- 
kins, 72 Ind. 459; Hurlburt v. State, 
71 Ind. 154; Stroup y. State, 70 Ind. 
495; Cotton v. State, 64 Ind. 5738; 
Daily v. Columbus, 49 Ind. 169; Blos- 
Somitw. ball,s o2. ind. ~1753, Union 
School Tp. v. Moon, (A.) 161 NE 714 
[reh den (A.) 162 NE 61]; Lake Mich- 
igan Water Co. v. U. S. Fidelity, etc., 
Co., 70 Ind. A. 737, 123 NE 703; Feich- 
ter v. Korn, 70 Ind. A. 205, 123 NI 
3855; Lesh v. Rockcreek Tp. Farmers’ 
Mut. Ins. Co., 68 Ind. A. 301, 120 NE 


391; Commercial Union Assur Co., 
Ltd. v. Schumacher, 71 Ind. A. 526, 
119 NE 532; Gary First Nat. Bank v. 


Josefoff, 57 Ind. A. 320, 105 NE 175; 
William H,. Armstrong Co. v. Lieber, 
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and for the purposes alleged,®® that it has been duly 
executed,®® and that it contains the statements and 
recitals shown therein,®! the annexation of an ex- 
hibit to a pleading does not amount to an allegation 
that the statement and recitals contained therein are 
true and correct,®? or that the truth of the recitals 
therein is tendered as an issue in the case; 
the truth of such recitals must be expressly alleged 
in the pleading in order to raise the issue.®* 

[§ 883] b. Variance. 
variance between the allegations of a pleading 
and the terms of an instrument set out as an ex- 
hibit, the exhibit will control,®® as far as its legal 


93 rather 


Generally, in case of a 


54 Ind. A. 447, 103 NE 19; Supreme 
Lodge K. P. v. Graham, 49 Ind. A. 
536, 587 NE 806; Stockwell v. White- 
head, 47 Ind. A. 423, 94 NE 736; Clark 
v. Trueblood, 16 Ind. A. 98, 44 NE 679; 
Dunlap v. Eden, 15 Ind. A. 575, 44 NE 
560. 

Kan.—Jacks v. Masterson, 99 Kan. 
89, 160 P 1002; Sharp v. McColm, 79 
Kan. 772, 101 P 659. 

Ky.—Detroit Fidelity, 
Mason Constr. Co., 
Ferriman v. Sloan, 
SW (2d) 156; Pelfry v. Keffer, 227 
Ky. 728, 13 SW (2d) 1039; Campbell 
v. Fowler, 226 Ky. 548, 11 SW (2d) 
423; Bartley v. Ford, 220 Ky. 71, 294 
SW 800; Bates v. Johnson, 217 Ky. 
673, 290 SW 474; Sansco Mfg. Co. v. 
Jewell, 216 Ky. 527, 287 SW _ 967; 
Park v. Louisville Post No. 440 V. F. 
W., 212 Ky. 402; 279 SW.626; Cox ‘'v. 
Kentucky-Tennessee Light, etc., Co.,; 
212 Ky. 205, 278 SW 571; Philbin vi 
Creasey Corp., 210 Ky. 75, 274 SW 
1113; Harlan Fuel Co. v. Wiggington, 
203 Ky. 546, 262 SW 957; Bailey 
Constr. Co. v. Cornett, 198 Ky. 143, 
248 SW 235; Hedges v. Combs, 197 
Ky. 469, 247 SW 711; Samuels v: 
Weikel, 195 Ky. 552, 242 SW 836; 
Holzknecht v. Louisville Deutsche 
Scheutzen Gesselschaft, 195 Ky. 189, 
241 SW 804; Stepp v. Pike County, 
194 Ky. 176, 288 SW 408; Rollins v. 
Van Jellico Min. Co., 194 Ky. 41, 238 
SW 193; Lowe v. Broad Bottom Min: 
Co., 194 "Ky. 88, 238 SW 192; Nixon v. 
Gammon, 191: ‘Ky. a Wes 929 SW | 75% 
Blythe v. Warner, 190 Ky. 104, 226 
SW 669; Noble v. People’s Stock, 
ete., Feed Co., 189 Ky. 549, 225 SW 
491; Lockhart v. Kentland Coal, etc., 
Co., 182 Ky. 673, 207 SW 18; Durham 
v. Elliott, 180 Ky. 724, 203 SW 539; 
Black v. O’Hara, 175 Ky. 623, 194 SW 
811; Moody-Mitchell Lumber, etc., 
Co. v. Louisville, 169 Ky. 237, 183 SW 
481; Kalfus v. Davie, 164 Ky. 390, 
175 SW 652; Wash v. Noel, 160 Ky. 
847, 170 SW 197; Indiana Quarries 
Co. v. Simms, 158 Ky. 415, 165 SW 
422; Anderson County Bank v. Fos- 
ter, 146 Ky. 179, 142 SW 225; Smith 
v. Phelps, 121 SW> 656; Standard 
Lumber Co. v. Colwell, 117 SW 286 
[reh den 118 SW 999]; Dodd v. King, 
1 Metc. 4380; Bush v. Madeira, 14 B. 
Mon. 212: Kernan v. Carter, 104 SW 
308, 31 KyL 865; Covington Gas 
Light OfREAIG Covington, 101 SW 923, 
31 Kyl 124; Chicago, ete, R. Co. v. 
Wilson, 76 SW 138, 25 KyL 525; Nunn 
Vv. O’Brien, 7 Ky. Op. 169; Brown v. 
Arnold, 5 Ky. Op. 236. 

La. —Ruiz v. American Trading Co., 
167 La. 28, 118 S 597; Erskine Heirs 
Vv. Gardiner, 166 La. 1098, 118 S 453; 
Ducre v. Milner, 165 La. 488, 115 sg 
646; Sladovich v. Hureka Homestead 
Soc., 163 La. 640, 112 S 514; Bonura 
v. United Fruit Co., 162 La. 53, 110 
S 86; Landis v. Agnew, 154 La. 435, 
97S 601; Noble v. Plouf, 154 La. 429, 
oS 599; McDonald’s Suce., 154 La. 
iy SEES 262; Sladovich vy. Glaser, 150 
La. 918, 91 S 297; Lewy v. Wilkin- 
son, 135 La. 105, 64 S 1008; Matthews 
Ae Williams, 25 ‘La. Ann. 585; Powell 
v. Aiken, 18 La. 321; Nott v. Brander, 
14 La. 368; Compton v. Woolfolk, é 
La. 272; Hughes v. Harrison, 7 Mart. 
N. S. 227;  Daugereau v. New Orleans, 
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effect is concerned,®® unless it is expressly impeached | or explained by the facts stated in the plead- 


CtCy Re COD. dae Acnolc. 

Me.—Peabody y. Conley, 
174, 88 A 411. 

Md.—Rullman y. Rullman, 148 Md. 
140, 129 A 7. 

Miss.—Home Ins. Co. v. Newman, 
VAT MISSHeZoiar Lids Aho. Clarke v. 
Miller, 142 Miss. 128, 105 S 502; Co- 
jumbus Mut. L. Assur. Soc. v. Har- 
rington, 139 Miss. 826, 104 S 297; Mc- 
Kinney v. Adams, 95 Miss. 832, 50S 
474; House v. Gumble, 78 Miss. 259, 
29) S71. 

Mont.—Oregon Mortg. Co., Ltd. v. 
Kunneke, 76 Mont. 117, 245 P 539 (dic- 
tum); Crawford v. Pierse, 56 Mont. 
Shen SO eB 5t 

Nebr.—American Surety Co. v. 
Douglas Courty School Dist. No. 64, 
219 NW 583; Carey v. Zabel, 112 
Nebr. 16, 198 NW 169. 

, N. J.—Dick v. McPherson, 72 N. J. 
i. 332; 62) A 383. 

N. M.—Titsworth Co. v. Analla, 25 
N. M. 628, 186 P 1079. 

WN. Y.—Bonnell v. Griswold, 68 N. 
Y. 294; Sonino v. Magrini, 225 App. 
Div. 536, 234 NYS 63; All American 
Securities Co. v. Foundation Co., 211 
App. Div. 684, 208 NYS 328; Meyer 
v. D. M. Balsam Co., 206 App. Div. 
792, 200 NYS 594; Ciocca-Lombardi 
Wine Co. v. Fucini, 204 App. Div. 392, 
198 NYS 114 [aff 236 N. Y. 584 mem, 
142 NE 293 mem]; Muskegon SS. 
Corp. v. Fisk, 200 App. Div. 621, 193 
NYS 463 [aff 235 N. Y..535 mem, 139 
NE 724 mem]; Burdick v. Fuller, 199 
App. Div. 94, 191 NYS 442; Division 
132A. AL S&H Rk. EH. vv. United 
Tract. Co., 196 App. Div. 206, 188 
WYS 3858; Queen v. Benesch, 191 App. 
Div. 83, 180 NYS 856; Rubin v. Siegel, 
188 App. Div. 6386, 177 NYS 342; 
Kienle v. Fred Gretsch Realty Co., 
133 App. Div. $91, 117 NYS 500; Sam- 
uel Cupples Envelope Co. v. Lackner, 
99 App. Div. 231, 90 NYS 954; Classic 
Theatre Corp. v. Amster, 123 Misc. 
344, 205 NYS 249 [aff 217 App. Div. 
812 mem, 207 NYS 821 mem (rev on 
other grounds 240 N. Y. 479, 148 NE 
651)]; Lasky v. Coverdale, 84 Misc. 
34, 145 NYS 994; Gamage v. Llewel- 
lyn, 139 NYS 936. 

N. C.—Horney v. Mills, 189 N. C. 
724, 128 SE 324. 

WN. D.—Embden State Bank v. Shea, 
50 N. D. 455, 196 NW 307; Felton v. 
Nurnberg, 46 N. D. 450, 179 NW 720; 
Johnson v. Kindred State Bank, 12 
N. D. 336, 96 NW 588. 

Okl.—Home Ins. Co. v. Whitchurch, 
281 P 234; Forry v. Brophy, 116 Okl. 
99,°243 P 506; Gourley v. Northwest- 
ern Nat. L. Ins. Co., 94 Okl. 46, 220 P 
645; Mason v. Slonecker, 92 Okl. 227, 
219 P 357; Hyde v. Altus, 92 Okl. 170, 
218 P 1081; Burks v. American Nat. 
Bank, 89 Okl. 62, 213 P 301; Bowker 
v. Linton, 69 Okl. 280, 172 P 442. 

Or.—Strong. v. Moore, 118 Or. 649, 
245 P 505; Young v. Evans, 104 Or. 
619, 208 P 741; First Nat. Bank v, 
Bach, 98 Or. 332, 193 P 1041; O’Neil 
vi Twohy Bros. Co., 98 Or. 481, 190 P 
306; Haworth v. Jackson, 91 Or. 272, 
178 P 926; Somers v. Hanson, 78 Or. 
420, 8432, W538 P43) [eit iCy el. 

Tex.—Belham v. Ghio, 75 Tex. 87, 
13 SW 8; Freiberg v. Magale, 70 Tex. 
116, 7 SW 684; Longley v. Caruthers, 
64 Tex. 287; Beals v. Alexander, 6 
Tex, 538i. Pyron v. Grinder, 25 Tex. 
Suppl. 159; Morrison y. Keese, 25 
Tex. Suppl. 154; Moore vy. Tucker, 
(Civ. A.) 14-°SW (2d) 70; Security 
Union Casualty Co. v. M. & V. Tank 
Co., (Civ. A.) 295 SW 292; Reeves v. 
Pecos County Water Impr. Dist. No. 
1, (Civ. A.) 293 SW 923 [rev on other 
grounds (Commn. A.) 299 SW 224]; 


111 Me. 


Business Men’s Mut. v. Lockhart, 
(Civ. A.) 291 SW 658; Wineinger v. 
Farmers’, etc., Loan, ete, <Assoc., 


(Civ. A.) 278 SW 932 [aff (Commn. 
A.) 287 SW 1091]; Warren v. La Salle 
Co., (Civ. A.) 262 SW 527; Rowles v. 


Hadden, (Civ. A.) 210 SW 251; Abi- 
lene Independent Tel., ete, Co. v. 
Southwestern Tel., ete., Co., (Civ. A.) 
185 SW 356; Cockrell v. Houston 
Packing, Co:, (Civ. A.) 1338 SW 697; 
Varn v. Arnold Hat Co., (Civ. A.) 124 
SW 693; Laredo Electric Light, etc., 
Co. v. U. S. Electric Lighting Co., 
(Civ. A.) 26 SW 310; Hooks v. Bram- 
TeUte se Bex eAr Oliv n@ as. oursbios 

Wash.—Turner v. Tjosevig-Kenne- 
cott Copper Co., 116 Wash. 223, 199 
PMow2e : 

W. Va.—Hawkinberry v. Metz, 91 
W. Va. 637, 114 SE 240; Leckie v. 
Bray, 91 W. Va. 456, 113 SE 746; Cas- 
well v. Caswell, 84 W. Va. 575, 100 
SE 482. i 

Wyo.—City Sanitation Co. v. Cas- 
per, 28 Wyo. 452, 206 P 149. 

[a] MTllustrations.—(1) The bond 
sued on being an obligation to carry 
out a contract, the bond and the con- 
tract which includes the plans and 
specifications must, if considering the 
complaint, be construed together, 
and, if the allegations vary from pro- 
visions of the contract incorporated, 
the latter will control. Lake Michi- 
gan Water Co. v. U. S. Fidelity, etc., 
Cos 70)Inds A.7737,, 128) NED 703ee (2) 
Allegations that defendant insurer is 
a corporation organized under the 
laws of New York, Illinois, and Lon- 
don, England, are descriptive only, 
and controlled by the policy which 
was filed with the complaint as an ex- 
hibit which shows identity. Commer- 
cial Union Assur. Co., Ltd. v. Schu- 
macher, 71 Ind. A. 526, 119 NE 532: 
(3) Where the complaint alleged that 
the certificate sued on was issued 
April 11, while the certificate at- 
tached was dated April 12, the certifi- 
cate governed. Supreme Lodge K. P. 
v. Graham, 49 Ind. A. 535, 97 NE 806. 
(4) A cross petition, alleging an 
agreement between decedent and wife 
and the cross petitioner’s father for 
her benefit, ‘evidenced by a written 
instrument” attached to the cross pe- 
tition, showing that it was executed 
only by the father, was properly con- 
strued as stating a cause of action 
founded on a parol agreement. Jacks 
v. Masterson, 99 Kan. 89, 160 P 1002. 
(5) A copy of the mortgage involved 
attached to, and made a part of,: the 
petition in a foreclosure suit controls 
all general recitals of the petition at 
variance with the copy, and if the 
land affected is misdescribed in the 
petition a correct description in the 
copy governs. Sharp v. McColm, 79 
Kan: 772," 101 2) 659) (6) In-a suit 
on notes, the petition, filed Sept. 15, 
1916, making a part of itself the 
notes, none of which were due until 
Jan. 1, 1917, did not state a cause of 
action, the exhibit of notes control- 
ling the allegations. Durham vy. El- 
liott, 180 Ky. 724, 208 SW 539. (7) 
An allegation of the petition, in an 
action to establish a mechanic’s lien, 
that the lien statement was sworn to, 
will not prevail against an exhibit 
filed with the petition which shows 
that the statement was not sworn to, 
but merely acknowledged. Indiana 
Quarries Co. v. Simms, 158 Ky. 415, 
165 SW 422. (8) Where a party ina 
suit to quiet title alleges ownership 
of the realty by virtue of a tax sale 
certificate and tax deed, and attaches 
them to his complaint as exhibits, and 
makes them a part of his complaint, 
and such exhibits show no title in 
plaintiff, the complaint states no 
cause of action. Titsworth Co. vy. 
Analla, 25 N. M. 628, 186 P1079. (9) 
Letters attached to a petition in an 
action for specific performance of a 
contract for conveyance of land show- 
ing the alleged contract, if in con- 
flict with the petition, must control 
in determining whether an enforce- 
able contract was made. Bowker v. 
Linton, 69 Okl. 280, 178 P 442. 
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[b] Exhibit and allegations held 
not contradictory.—(1) An allegation 
in a petition that as a part of the pur- 
chase price vendee railroad company 
agreed to pay any judgment that 
might be recovered by plaintiff 
against vendor railroad company is 
not contradicted by the deed of sale, 
filed as an exhibit, wherein the con- 
sideration is stated to be ‘one dollar 
cash in hand paid and other good and 
valuable consideration.” Ingram v. 
Cincinnati, etc., R. Co., 107 SW 239, 32 
KyL 849. (2) Where a bill alleges a 
partnership to secure options and 
leases on oil and gas properties, and 
for development and drilling, if ad- 
visable and necessary and perform- 
ance of acts tending to show concur- 
rence of parties in such an intention, 
an exhibit showing that one of the 
parties was to pay the other’s travel- 
ing expenses in securing options in 
the name of the former, and that net 
profits were to be divided, construed 
with admitted allegations of acts 
done pursuant to agreement, was not 
inconsistent therewith. Knotts v. 
Bartlett. 83 W. Va. 525, 98 SF 590. 

Demurrer for uncertainty because 
of such variance see supra § 475. 

Demurrer for variance between ex- 
hibit and pleading see supra § 499. 

Exhibit considered as against 
pleader see supra § 882. 

96. U. S.—Southern Surety Co. v. 
Commercial Casualty Ins. Co., 31 F. 
(2a) 817; Stockton Commn. Co. v. 
Narragansett Cotton Mills, 11 F. (2d) 
618; Jones v. Peacock, 3 F. (2d) 827; 
Continental Securities Co. v. Inter- 
borough Rapid Transit, 165 Fed. 945. 

Cal.—McClintick v. Frame, (A.) 
276 P 1038; Gause v. Pacific Gas, etc., 
Co., 60 Cal. A. 360, 212 P 922. 

Ill.— Illinois Surety Co. v. Munro, 
289 Ill. 570, 124 NE 528 [rev 209 Ill. 
A. 407]; Waller v. River Forest, 259 
Ill. 223, 102 NE 290. 

La.—Landis vy. Agnew, 154 La. 435, 
97 S 601; Noble v. Plouf, 154 La. 429, 
97S 599. 

Md.—Rullman v. Rullman, 148 Md. 
140, 129 A 7. 

N. Y.—Meyer v. D. M. Balsam Co., 
206 App. Div. 792, 200 NYS 594; Cioc- 
ca-Lombardi Wine Co. v. Fucini, 204 
App. Div. 392, 198 NYS 114 [aff 236 
N. Y. 584 mem, 142 NE 293 mem]; 
Queen v. Benesch, 191 App. Div. 83, 
180 NYS 856: Rubin v. Siegel, 188 
App. Div. 636, 177 NYS 342; Samuel 
Cupples Envelope Co. v. Lackner, 99 
App. Div. 231, 90 NYS 954; Lasky 
Ne eee aah er 84 Misc. 34, 145 NYS 


N. C.—Horney v. Mills, 189 N. C. 
724, 128 SE 324. 

N. D.—Embden State Bank vy. Shea, 
5OEN. DS2455, 7196, NOW, 80 

Or.—Young v. Evans, 104 Or. 619, 
208 P 741; First Nat. Bank y. Bach, 
W3EOrwsa2n Lome ado ad 

Tex.—Security Union Casualty Co. 
v. M. & V. Tank Co., (Civ. A.) 295 SW 
292; Rowles v. Hadden, (Civ. A.) 
210 SW 251; Cockrell v. Houston 
Packing Co., (Civ. A.) 1833 SW 697. 

Wash.—Turner y. Tjosevig-Kenne- 
COT SROP RCE Co., 116 Wash. 223, 199 


[a]. Illustrations.—(1) Motion to 
dismiss a bill does not admit conclu; 
sions of law or averments’ as to the 
meaning of the contract when the 
contract itself is attached to the bill, 
and the court in determining whether 
a cause of action is set forth is gov- 
erned by the true construction of the 
contracts themselves. Southern 
Surety Co. v. Commercial Casualty 
Ins, Co., 31 F. (2d) 817. (2) Where 
the allegations of a complaint relat- 
ing to modification of an agreement 
to purchase land merely pleaded a 
modification according to the effect of 
the instruments themselves, by at- 
taching them as exhibits to the com- 
plaint, the extent and character of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing;°? and no objection can be made on the trial that 
there is such a variance, because the exhibit cures 
any misrecital of the instrument in the plead- 
But there is authority that these rules ex- 
tend only to exhibits which are the foundation of 
the action or defense,®® and only to those which 
are made part of the pleading by reference or 
Further, there is authority that the 
pleader is estopped to make averments inconsist- 
ent with an exhibit which he attaches to his plead- 
It has been held that the control of an ex- 
hibit over inconsistent averments in the pleading is 
limited to correct misdescription therein,* 


j 98 
ing. 


otherwise.? 


ing.? 


PLEADING 


thereof.” 


the pleading, 


and that 


the exhibit cannot control over an averment which is 


‘the modifications alleged and admit- 
ted in the pleadings are therefore lim- 
ited by the terms of the instruments 
themselves. McClintick v. Frame, 
(Cal. A.) 276 P 1088. (8) In an ac- 
tion by a sublessee for failure to de- 
liver water to leased lands in accord- 
ance with a conditional- contract be- 
tween plaintiff's lessor and defend- 
ant, the intention of the parties must 
be revealed by the contract itself, 
rather than by allegations of the 
complaint. Gause v. Pacific Gas, etc., 
Co.,-60 Cals A.-360, 212) P) 922. 

97. Lockhart v. Kentland Coal, 
Eten Conn 2) Cys 16 Ton COMO bade 
ee ps v. O’Hara, 175 Ky. 623, 194 SW 


98. lIowa.—Carothers | v. Green, 
Morr. 429; Madera v. ‘Jones, Morr. 
204; Walker v. Ayres, Morr. 200. 

La.—Matthews v. Williams, 25 La. 
nt 585; Compton v. Woolfolk, 6 La. 


Nev.—Reno Electrical Works v. U. 
S. Fidelity, etc., Co., 43 Nev. 191, 183 


P 386. 

N. Y.—Commercial Bank v. Nor- 
ton, 1 Hill 501. 

Tex._—Beham Va |Ghio;, 75 Tex. 87, 
12 SW 996; Spencer v. McCarty, 46 
Tex. 213; Peters v. Crittenden, 8 Tex. 
131; Pyron v. Grinder, 25 Tex. Suppl. 
159; Business Men’s Mut. v. Lock- 
hart, (Civ. A.) 291 SW 658; Wood v. 
Security Petroleum Co., (Civ. A.) 282 
SW 943; Varn v. Arnold Hat Co., 
(Civ. A.) 124 SW 693. 

Objection for variance generally 
see infra §§ 1204-1210. 

99. U. S.—Bosler v. U. S., 26 F. 
(2d) 4 Arkansas practice 
rules). 

Ala.—Warren v. Alabama Farm 
Bureau Cotton Assoc., 213 Ala. 61, 
104 S 264 

Ark.—Goldsmith Bros. Smelting, 
etc., Co. v. Moore, 108 Ark. 362, 157 
sw 733; Beavers v. Baucum, 33 Ark. 
722; Abbott v. Rowan, 33 Ark. 593. 

Ind.—Harger v. Warner, 185 Ind. 
691, 114 NE 407 [rev (A.) 112 NE 
545]; Gary First Nat. Bank v. Jose- 
fot, 57 ind, A. 320, 9105 NE 175. 

Ky.—Bailey Constr. Co. v. Cornett, 
198 Ky. 143, 248 SW 235; Samuels v. 
Weikel, 195 Ky. 552, 242 SW 836; 
Lowe v. Broad Bottom Min. Co., 194 
Ky. 88, 238 SW 192; Blythe v. War- 
ner, 190 Ky. 104, 226 SW 669; Noble 
v. People’s Stock, etce., Feed Co., 189 
Ky. 549, 225 Sw 491; Kalfus v. Davie, 
164 Ky. 390, 175 SW 652; Kernan v. 
Carter, 104 SW_ 308, 31 Kyl 865; 
Covington Gas Light Cox, V- Coving- 
ton, 101 SW 9238, 31 KyL 124. 

La.—Singer Mfg. Co. v. Johnson, 
134 La. 590, 64 S e179, 430) sficit, Cy.el: 

Miss.—Clark v. Miller, 142 Miss. 
123, 105 S 502; McKinney v. Adams, 
95 Miss. 832, 50 S 474. 

Okl.—Gourley v. Northwestern Nat. 
L. Ins. Co., 94 Okl. 46, 220 P 645. 

Or.—Haworth vy. Jackson, 91 Or. 
272, ASP’ 926: 

Tex.—Paris v. Bray, 107 Tex. 188, 
175 SW 4382 [rev (Civ. A:) 142 SW 
927]; Warren v. La Salle Co., (Civ. 
A.) 9262, SW 527. 

W. Va.—Leckie v. Bray, 91 W. Va. 
456, 113 SE 746. 

[a] Exhibit of form contract.— 


(under 


In a suit to enforce a co%perative 
marketing agreement, an allegation 
that a contract was made was not 
contradicted by an exhibit attached to 
the bill, which was referred to merely 
as a substantial copy of the form of 
contract used in the present instance 
and in general. Warren v. Alabama 
Farm Bureau Cotton Assoc., 213 Ala. 
61, 104 S 264. 

1. Amick v. Huffman, 217 Ky. 642, 
290 SW 506; General Constr. Co. v. 
Lakewood, 17 Oh. Cir. Ct. N. S. 165. 
rit et ed dace of reference see supra § 
2. Luck Land Co. v. Linstrom, 48 
S. D. 21, 201 NW 707. 

Estoppel by pleading generally see 
Estoppel § 23. 

3. Browning v. El Paso Lumber 
Co., (Tex. Civ. A.) 140 SW 386. 

4 Donley v. West, (Cal. A.) 189 
P 1052; Panter v. National Surety 
Co., 36 Cal. A. 44, 171-P 803; Denver 
v. Bowen, 67 Colo. 315, 184 P 357. 

[a] Thus (1) in an action involv- 
ing the validity of a patent as against 
the patentee and the person claiming 
to have been entitled to issuance 
thereof, recitals in the secretary of 
interior’s written opinion incorporat- 
ed into the pleading from which it 
might be surmised that the land had 
not been completely restored to en- 
try on a certain date were insufficient 
to negative a direct averment that 
the land at such time “was public 
land of the United States and open to 
homestead settlement and _ entry.” 
Donley v. West, (Cal. A.) 189 P 1052. 
(2) The recital of consideration in a 
bond in suit, although the bond was 
attached to, and made part of, the 
complaint, did not, as matter ® of 
pleading, control specific allegations 
of the complaint as to actual consid- 
eration for the bond. Panter v. Na- 
tional Surety Co., 36 Cal. A. 44, 171 P 
803. (3) That a copy of a contract 
sued on and set forth in the answer 
of defendant city does not show the 
signature of the mayor cannot over- 
come the admission in the answer of 
the ultimate fact that defendant ‘en- 
tered” into the contract. Denver v. 
Bowen, 67 Colo. 315, 184 P 357. 
ee See supra § 882 text and note 

6. See cases tnfra this note. 

[a] Averments in pleading held 
to control.—(1) A direct averment of 
the existence of a contract, oral and 
written, followed by a further aver- 
ment that the written portions of the 
agreement are evidenced by letters 
and telegrams attached to the com- 
plaint, does not negative or destroy 
the direct averment, although the ex- 
hibits referred to do not establish or 
prove the existence of a written con- 
tract in whole or in part. Urban v. 
Phy, 24 F. (2d) 494. (2) In an ac- 
tion on an undertaking given to dis- 
charge an attachment, allegations of 
the complaint that the original ac- 
tion was against a firm will control 
recitals in the undertaking attached 
thereto as an exhibit that it was 
against certain persons as individu- 
als, where the variance was first 
raised after judgment at the oral ar- 
gument on appeal. San Francisco 
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essential to the statement of a cause of action,* and 
which an exhibit cannot supply;° and the averments 
in the pleading have been held to control under vari- 
ous circumstances.°® 
controls is not extended to hold a party bound by the 
whole of a written statement furnished by his adver- 
sary as an exhibit because the party admits a part 


Too, the rule that the exhibit 


[§ 884] c. Unnecessary or Insufficient Exhibits. 
An insufficient exhibit will not injure the body of 
8 and an unauthorized or unnecessary 
exhibit is surplusage, and has no effect upon the 
consideration of the sufficiency of the pleading,® and 


Sulphur Co. v. Aitna Indemn. Co., 11 
Cal As. 695, 106. BP. T1ls. - (39¥ wWihiere 
plaintiff's statement of claim alleged 
an oral contract, and attached to the 
statement of claim were confirmatory 
letters exchanged between the par- 
ties, the statement of claim was suffi- 
cient, even though the letters mani- 
fested an intent by one of the par- 
ties to change the terms of the oral 
contract, since its terms, after being 
agreed on, could only be changed 
with the consent of the other party. 
Briggs v. Logan Iron, etc., Co., 276 Pa. 
326, 120 A 280. (4) Recitals in the 
instrument relative to some act per- 
formed by a third person, and not a 
considered fact set out in the instru- 
ment, cannot be considered as con- 
tradictory to the complaint. Mercado 
v. Tan-Lingco, 27 Philippine 319. (5) 
Where the petition in an action on an 
open account alleged that a certain 
amount was due, which amount in- 
cluded an item not shown in detail 
on the exhibit attached, setting forth 
the items for which recovery was 
sought, but which was included in 
the total amount due as shown on 
the exhibit, the petition controls over 
the exhibit as to the items sued for 
and the amount due. Browning v. El 
Paso Lumber Co., (Tex. Civ. A.) 140 
SW 386. 

[b] Plat annexed as an exhibit 
cannot control a description by metes 
and bounds. Remy v. Municipality 
No. 2, 12 La. Ann. 500. 

7%. (Clark) v. Cross)<51 Washi 234, 
98 P 607, 16 AnnCas 489 (dictum). 

8. Doremus v. Peo., 161 Ill. 26, 43 


NE 701. 
9. Ill—Ogren v. Rockford Star 
185 Ind. 


Printings Con (23 Tes 3497 
Ind.—Harger v. Warner, : 
691,,114 NE 407 [rev (A.) 112 NE 
545]; Seymour First Nat. Bank v. 
Greger, 157 Ind. 479, 62 NE 21; Indi- 
ana Mut. Bldg., etc.,, Assoc. v. Plank, 
152; Inds 197%,' 52° INE +991s. Kitch: we 
Byall, 149 Ind. 554, 49 NE 455; Hoov- 
er v. WeesSner, 147 Ind. 510, 45 NE 
650, 46 NE 905; State v. Helms, 136 
Ind. 122, 35 NE 893; Fuller v. Cox, 135 
Ind. 46, 34 NE 822; Price v. Bayless, 
131 Ind. 437, 31 NIE 88; Armstrong 
v. Farmers’ Nat. Bank, 130 Ind. 508, 
30 NE 695; Lake Shore, etce., R. Co. 
v. Smith, 29 NE 1075; Ross v. Mene- 
fee, 125 Ind. 432, 25 NE 545; Platt v. 
Brickley, 119 Inds 333), 21) Nm) “906- 
Over v. Greenfield, 107 ind. 231, 5 NE 
872; Huseman y. Sims, 104 Ind. le 
4 NE 42; Jackson v. State, 103 Ind. 
250, 2 NE 742; Western Union Tel. 
Co. v. Ferris, 103 Ind. 91, 2 NE 240; 
Logansport Vv. La Rose, 39 Ind. £17: 
Black v. Richards, 95 Ind. 184; Men- 
denhall v. Clugish, 84 Ind. 94; Smith 
Vo piSing aS is ind. 2 2ileis Robards v. 
Marley, 80 Ind. 185; Auburn v. El- 
dridge, 77 Ind. 126; Briscoe v. John- 
son, 73 -Ind. 573; ‘Cress v.. Hook, 73 
Ind. 177; Jones v. Levi, 72 Ind. 586; 
Clodfelter: v.-;Hulett,, 72 Ind. 1375 
Stahl v. Hammontree, 72 Ind. 103; 
Bayless v. Glenn, 72 Ind. 5; Parsons 
v. Milford, 67 Ind. 489; Locke v. 
Merchants’ Nat. Bank, 66 Ind: 353; 
Ryan v. Curran, 64 Ind. 345, 31 AmR 
123; State v. Boyd, 63 Ind: 428; 
State v. Hauser, 63 Ind. 155; Whar- 
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may be stricken out.!° 


fect.t1 


If the instrument does not 
show on its face everything necessary to make it a 
valid obligation, the pleading must supply the de- 
The question of the correctness of a copy of 
an instrument attached as an exhibit is properly 
raised by a motion to produce the original.+? 


PLEADING 


An ex- 


hibit may be amended in the discretion of the court. 


[§ 885] A. 


ing, designed 


ton v. Wilson, 60 Ind. 591; Van Ri- 
per v. American Cent. Ins. Co., 60 
Ind. 123; Watkins v. Brunt, 53 Ind. 
208; Armstrong v. McLaughlin, 49 
ind. oO; Knight ‘ve Blatrock. ete; 
Turnpike Co., 45 Ind. 134; Mercer v. 
Herbert, 41 Ind. 459; Excelsior Drain- 
ing Co. v. Brown, 388 Ind. 384; Blos- 
som v. Ball, 32 Ind. 115; Kunkler v. 
Turnting, 10 Ind. 418; Runkle v. Pul- 


lin, 49 Ind. A. 619, 97 NE 956; Shet- 
terly v. Axt, 87 Ind. A. 687, 76 NE 
SOU wd) INES Gor —-Corbinoil Co, tv. 


Searles, 36 Ind. A: 215, 75 NE 293; 
Indiana Natural Gas Co. v. Lee, 34 
Ind. A. 119, 72 NE 492; Noah v. Ger- 
man-American Assoc., 31 Ind. A. 504, 
68 NE 615; Smith v, Tate, 30 Ind. A. 
367, 66 NE 88; Hornbrook v. Hetzel, 
27 Ind. A. 79, 60 NE 965; Farmers’ 
Coéperative Ins. Assoc. v. Nolan, 26 
Ind. A. 514, 60° NE 163; “Allen v. 
Toner). 24 ‘Ind. Al* 121; 56 NE. 250; 
Drake v. Grout, 21 Ind. A. 534, 52 NE 
775; Mann y. Barkley, 21 Ind. A. 152, 
51 NE 946; Clark v. Trueblood, 16 
Ind. A. 98, 44 NE 679; Indianapolis 
First Nat. Bank v. Hanna, 12 Ind. 
A. 240, 39 NE 1054; Bozarth v. Mal- 
lett, 11 Ind. A. 417, 39 NE 176. 

Kan.—Cloud County v. Vickers, 62 
Kany. 25, 61)P 391. 

Ky.—Noble v. People’s Stock, etce., 
Co., 189 Ky. 549, 225 SW 491. 

Bee i y,, LOT Lex 2188, 

175 SW 4382 [rev (Civ. A.) 142 SW 
927]. 
Exhibit must be foundation of ac- 
tion: 
Generally see supra § 876. 
To be part of pleading see supra § 

882 


To control in case of variance see su- 


pra § 883. 
LOL Us S-8wa Davenport; 93: Bed. 
170; Noah v. German-American Bldg. 


Assoc., 31 Ind. A. 504, 68 NE’ 615. 

11. .Ellison v.. Towne, 34° Ind. A. 
22,72, NE 270. 

Technical defects in exhibit may 
pe aided by averments in pleading 
see supra § 879 text and note 39. 

12./°-Tanner, vs Hy Cx Fox" & Sons; 

Oi ears te wil 03.0). 

Chapman v. Skellie, 65 Ga. 
124; Klimax Overall Co. v. Converse, 
39 Ga, A. 742, 148 SH 349; Mutual 
Ben. L. Ins. Co. v. Cannon, 48 Ind. 
264; Stevens v. Campbell, 6 Iowa 538. 

[a] Tilustraticns.—(1) Where the 
copy of a note as first filed with the 
pleading contained the name of de- 
fendant which had become defaced 
and illegible by handling, and the 
court permitted an amendment on the 
trial to make it conform to the origi- 
nal. Stevens v. Campbell, 6 Iowa 
538. (2) An amendment by which a 
pleader seeks to strike from the copy 
of a contract attached to the plead- 
ing erroneous figures therein includ- 
ed, and to substitute therefor correct 
figures, has as the obvious purpose 
the correcting of a typographical er- 
ror, and such an amendment is legiti- 
mate and allowable. Klimax Over- 
all Co. v. Converse, 39 Ga. A. 742, 148 
SE 349. 

Amendments as to written instru- 
ments generally see supra §§ 644, 645. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Nature and Function.’ 
particulars is properly an amplification of a plead- 
to make more specific general allega- 


XI. BILL OF PARTICULARS! 


[By FRep. G. Krivonos] 


A bill of 
at the trial.18 


14, 

309. 
15. Bill of particulars: 

Aider py antsy or judgment see in- 
frag) 

Amendment ‘by annexing see supra § 
58. 

As part of record on appeal see Ap- 
peal and Error § 1722. 

Pp eaiaae admissible under see infra 


Farrell v. Bruce, 190 Ill. A. 


In justice’s court see Justices of the 
Peace § 

In particular actions and proceedings 
see cross references supra p 26; 
and infra §§ 888, 889 

Objections to and waiver thereof see 
infra §§ 1220, 1250, 1301. 

Objections to evidence as not within, 
or on ground of, sufficiency of see 
infra § 1250. 

Want of as ground for demurrer see 
supra § 486. 

Copy of accounts see Accounts and 
Accounting §§ 158-166. 

1 Motion to make definite and 
certain a Gietiae eee 9 see infra § 1031. 

7s Ala.—Morrisette v. Wood, 128 
Ala. 505, 30 S 630. 

Cal.— Edelman v. McDonell, 126 
Cal. 210, 58 P 528; Freeborn v. Glazer, 
10 Cal. 337; Kurokawa v. Saroyan, 
(A.) 273 P 613; Campbell v. Rice, 22 
Cal. A. 734, 1386 P 512; Ames v. Bell, 
onCalwAwwa, 89, 619: 

Conn.—Puritan Mfg. Co. v. Bouteil- 
ler, 79 Conn. 255,.64 A227; Vila v. 
Weston, 33 Conn. 42; Dean v. Mann, 
28€onn. 352: 

Del.—Levy v. Gillis, 17 Del. 119, 39 
A 785 

Hawaiii—Ross v. Preferred Acc. 
Ins. Co., 28 Hawaii 404. 

Ind.—Fletcher v. Southern, 41 Ind. 
A. 550, 84 NE 526. 

Ky.—Brown v. Calvert, 4 Dana 219. 
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Where a plaintiff in an action of tort unnecessarily 
files with his declaration a copy of an instrument, 
the assignment of which he seeks to impeach, he is 
not required to file with the copy an affidavit deny- 
ing its assignment, in order to offer proof in sup- 
‘port of his action.1* 


tions which appear therein,17 and to avoid a surprise 
The function of a bill of particulars 
is to do justice in the case when that cannot be ac- 
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complished without the aid of such a bill,*® and that 
is to apprise the opposite party of the case which 
Thus the proper office of a bill of 
particulars is to inform the opposite party and the 
court of the precise nature and character of the cause 
of action or defense for which the pleader contends 
in respect of any material or issuable fact in the 
case and which is not specifically set out in his plead- 
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the pleading without great prolixity.?? 
has been held that the function of a bill of particu- 
lars is for the aid of the court as well as of the par- 
ties,2* to expedite the trial,?* or to clarify,?° or de- 
fine,2® or limit?’ the issues in the ease. 
office of a bill of particulars to supply material al- 
legations necessary to the validity of a pleading,?® or 
to change a cause of action or defense stated in the 
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pleading,?® or to state a cause of action or defense 
Nor is it the office of 
such a bill to furnish to defendant facts whereon to 
found an affirmative defense,*! or which constitute a 
defense or offset for the other party.°” 

[§ 886] B. Right to Particulars in General. 
is no fixed and inflexible rule as to when a party is 
entitled to a bill of particulars ;** but generally it is 
held that, in any case where, from any cause, a party 
is placed in such a situation that he cannot properly 
plead or prepare for trial unless he is apprised of the 
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NYS bs = Balawin wee Nesmith, 33 
App. Div. 634,°56 NYS 318; Mac- 
donougch -v.- Hayman, 23 App. Div. 
575, 48 NYS 663; Constable v. Har- 
denberg‘h, 76 Hun 434, 27 NYS 1022; 
Jackman v. Lord, 56 Hun 192, 9 NYS 
200; U.S. Land Inv. Co. v. Mercantile 
Trust, C€o., 54) Hun lv4h7,. 7 NYS 534; 
Ammidown v. Century Rubber Co., 
59 INdbvY. ‘Super... 460,) 24 NYS. T69s 
Meredith v. Art Metal Constr. Co., 97 
Mise. 69, 161 NYS 1 [aff 176 App. Div. 
949 mem, 162 NYS 1181 mem]; Ben- 
der v. Van Allen, 28 Mise. 304, 59 NYS 
885; Burnell v. Coles, 25 Misc. 794, 
54 NYS 568; Loewenstein v. Schiff, 
8 Misc... 70,528 NYS 5283 ' Faxon ‘v. 
Ball, 21 NYS 737; Loewenthal v. 
Philadelphia Rubber Works, 18 NYS 
523; Williams v. Folsom, 13 NYS 
712; Lewis ‘v: Joiner; 5 NYSt 301; 
Vischer v. Conant, 4 Cow. 396. 

N. C.—Price v. Price, 188 N. C. 
640, 125 SE 264; Townsend v. Wil- 
liams, 117-N..C, 330, 23 SE 461. 


N. D.—Lamoure v. Lasell, 26 N. D. 
638, 145 NW 577. 
Oh.—Wayne v. Jones, 3 Oh. Dec. 


(Reprint) 348. 


Or.—Stocklen vy. Barrett, 58 Or. 281, 
U4 ATOSE 
Pa.—Stell v. Moyer, SP ase Dist, 


516. 
Porto Rico.—Siebert v. Vivoni, 3 
Porto Rico Fed. 247. 


R. I.—MacDonald v. New York, 
ete, RCo: 25) bite 40) 549 Ae 7 O 5. 
S. C.—Vidal v. Clarke, 31 S. C. L. 


359. 


S. D.—Hawkins v. Lasell, 43 S. D. 
LOSS) AS NIWetiole 
Tenn.—Williams v. Chattanooga 


Iron Works, 131 Tenn. 683, 176 SW 


1031, AnnCas1916B 101. 
Tex.—Ralston v. Aultman, (Civ. 
A.) 26 SW 746. 
Va.—Washington, ete, R. Co. v. 


Warner, 124 Va. 452, 97 SE 799; New 
Idea Spreader Co. v. Rogers, 122 Va. 
54, 94 SE 351; Norfolk Southern R. 


Co. v. Crocker, 117 Va. 327, 84 SE 
681; Chesapeake, ete, R. Co. v. 
Swartz, 115 Va. 7238, 80 \SE ‘568; 


Clinchfield Coal Corp. v. Osborne, 114 
Va. 18, 75 SE'750; Washington-Vir- 
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particulars and cireumstanees of his opponent’s case 
with more particularity than is required by the rules 
the court may direct that information as 
to such matters shall be seasonably furnished.?* 
Still, a bill of particulars may be required only in 
those cases where the declaration or plea is allowably 
of so general a nature as not to apprise the party of 
the real cause of action or defense which he is to 
No particulars will be ordered when it ap- 
pears that the information sought is not necessary to 
enable the other party to plead or prepare for trial,** 


ginia’ RL Co, ve, Bookmight, iuismuvidr 
696, 75 SE 1032, AnnCas1913E 546; 
Interstate re Co. v. Tyree, 110 Va. 
38, 65 SE 500; Blue Ridge Light, 
etc., Co." Vv. Tutwiler, “106. Va. 54) bb 
SE 539; Driver v. Southern R. Co., 
103 Va. 650, 49 SE 1000. 

W. Va.—Clarke v. Ohio River R. 
Co., 39° Wa Vial. 132, 20098) 16916: 

Eng.—Morpeth v. Bullocks Hall 
Colliery *Co., Ltd’ sf lo tot 2 ike Bees 
Early v. Smith, 12 Ir. C. L. appendix 
XXXV. 

B. C.—Guichon y. Fishermen’s Can- 
nery Co: 44-8; C. 516. 

Shore, 35 Man. 


424, r 1926] 1 DomLR Gade [1926] 1 
WestWkly 209; Riley v. Winnipeg, 25 
sees 61, 19 DomLR 567, 30 WestLR 


N. S.—Ashton v. Nova Scotia Cot- 
ton MfgisCo-,) Ltd. -220N- S.309) 

Ont.—Carter v. ’Foley- O’Brien Co., 
3 OntWN 888, 5 DomLR 28; Williams 
Vishal ae OntWN 307, 20 OntWR 
483; Mexican Northern Power Co. v. 
Pearson, 25 OntWR 422. 

Que.—Paquet v. English, etc., Co., 
40 Que. K. B. 578. 

[1919] 1 


Sask.—Blome v. 
WestWkly 315. 

[a] Surprise.—A bill of particu- 
lars may be ordered whenever the 
facts constituting plaintiff’s cause of 
action are not so stated as to enable 
defendant to guard against surprise. 
McCollum v. Langdon, 165 Ky. 244, 
176 SW_ 990; Brown v. - Calvert, 4 
Dana (Ky.) 319: Bender v. Van ’Al- 
len, 28 Misc. 304, 59 NYS 885. And 
see supra text and note 18. 

{b] If pleading consists largely 
of legal conclusions it is proper to 
require the facts to be set forth in a 
bill of particulars. Baldwin v. Ne- 
smith, 33 App. Div. 634, 56 NYS 318; 
Guichon v. Fisherman’s Cannery Co., 
AEB Geode: 

[c] Particulars of new matter in 
reply.—Where a statement of claim 
alleges fraudulent misrepresentations 
inducing the purchase of shares, and 
the statement of defense sets up 
laches and acquiescence and tne re- 
ply alleges that the delay in bringing 
action was caused by “further mis- 
representations,” it is not a satisfac- 
tory answer to a demand for particu- 
lars of the reply to say that such 
particulars are sufficiently set out in 
the reply and statement of claim, and 
plaintiff should give particulars as 
to these “further misrepresenta- 
tions.” Carter _v. Foley+O’Brien Co., 
3 OntWN 888, 5 DomLR 28. 

Want of particulars as demurrable 
see supra § 505 

35. West Virginia Transp. Con ave 
Standard Oil Co., 50 W. Va. 611, 40 
SE 591, 88 AmSR 895, 56 LRA 804; 
Clarke v. Ohio River R. Corso ve Va. 


Reg., 


732, 20 SE 696. 
36. D. C.—Vansant v. Lindsley, 2 
App. 421. 


N. .J.—Paper, etc., Mach. Co. v. 
Newlin, LOMO Eq. 115,. 137, A 314. 

N. Y.—Lippitt v. American Agri- 
cultural Chemical Co., 209 App. Div. 
853 mem, 205 NYS 335; Troy, 
Steamboat Co. v. Terry, ’etc., Cos 
App. Div. 764, 183 NYS 368; Brack- 
ent Vv. WLOlanG wel Seu ANp: Div. Sir anliGh7/ 
NYS 1043; Sands v. Holland Torpedo 
Boat Co., 415 App. Div. 151, 100 NYS 
384; Hicks v. Eggleston 95 App. Div. 


¥ or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as where the cause of action or defense is specifically 
set forth in the pleadings with sufficient definiteness 
to give the opposite party notice thereof.?7 
there any right to particulars for the sole purpose of 
A party’s right to a 
bill of particulars is not affected by the fact that the 
information sought might come out in testimony to 
be taken before a referee or commission;*® but there 
is also authority to the contrary.4® Whether a plain- 
tiff should serve a bill of particulars of his com- 
plaint must be determined by an examination of the 
complaint, and does not depend upon the fact that 
defendants have served a bill of particulars of a 
counterclaim contained in their answer.*! 
absence of proof that there is a defense to a com- 
plaint or an answer to a counterclaim, a bill of par- 


limiting a party’s evidence.?§ 


162, 88 NYS 528; Fidelity Glass Co. 
v. Thatcher Mfg. Co., 88 App. Div. 
287, 85 NYS 8; Keyes v. George C. 
Flint Co., 69 App. Div. 141, 74 NYS 
483; Wolff v. Kaufman, 65 App. Div. 
29, 72 NYS 500; Reed -v. Marks, 56 
App. Div. 272, 67 NYS 735; Baxter v. 
Corrigan, 40 App. Div. 614, 57 NYS 
1118; McClellan v. Duncombe, 26 App. 
Div. 353, 49 NYS 679; Phalen v. Rob- 
erts, 21 App. Div. 608, 47 NYS 780; 
Davidow v. Auerbach, 15 App. Div. 
- 424, 44 NYS 461; Constable v. Har- 

denbergh, 76 Hun 434, 27 NYS 1022; 
International Import, ete., Co. v. Di 
Monda, 116 NYS 590; Hoeninghaus v. 
Chaleyer, 4 NYS 814. 

xa.—Stineman’s Election, 22 Pa. 
Dist. 86; St. Mary’s Borough v. Cos- 
telloy 20 Raw Dist.CUs 


Page v. San Juan, 1 Porto Rico Fed. 
‘k 

Ont.—Coco-Cola Co. v. O’Kief’s 
Beverages, Ltd., 23 OntWN 175, 312; 
Delap v. Canadian Pacific R.. Co., 4 
OntWN 416, 23 OntWR 644; Fuller v. 
Bonis, 4 OntWN 306, 6 DomLR 901; 
Consumers Gas Co. v. Toronto R. Co., 
10 OntWR 105; Norman v. Hamilton 
Bridge Works Co., 9 OntWR 300; Ful- 
ler v. Appleton, 2 OntWR 829. 

“Unless it be reasonably clear that 
the plaintiff could be more precise in 
his allegations, or that it be necessary 
to a fair trial that the defendant 
should be apprised of what he has 
to meet with more certainty than is 
contained in the declaration, the mo- 
tion [for a bill of particulars] should 
be refused.”’ Vansant v. Lindsley, 2 
App. (D. C.) 421, 424. 

[a] Admissions or denials.—A bill 
of particulars will not be granted to 
enable a party to know whether to 
admit or deny an allegation, or to de- 
ny it on information and belief, or to 
deny knowledge sufficient to form a 
belief, since either form is sufficient 
to join issue. Bracken v. Toland, 153 
App. Div. 57, 137 NYS 1043. 

[b] Partial notice.—If a pleading 
gives the adverse party partial, but 
not complete, notice of the nature 
and character of the pleader’s claim, 
a bill of particulars may be required. 
Hunter v. Burroughs, 123 Va. 113, 96 
SE 360. : 

37. U. S.—Garfield v. Paris, 96 U. 
S. 557, 24 L. ed. 821. 

Conn. —Vila v. Weston, 33 Conn. 42. 

Ga.—Griffin v. Stewart, 19 Ga. A. 
817, 92 SE 400. 

Ind.—Brooklyn Gravel Road Co. v. 
Slaughter, 33 Ind. 185 Cannon Vv. 
Castleman, 24 Ind. A. 188, 55 NE 111; 
McCoy v. Oldham, 1 Ind. A. Brey QT 
NE 647, 50 AmSR 208. 

Towa.—Cain v. Devitt, 8 Iowa 116. 

La.—Whitworth v. South Arkansas 
Lumber Co., 121 La. 894, 46 S 912. 

Md. ——White Auto. Co. v. Dorsey, 
PON Midis Biles 86) Ao (617550 Blaek ov. 
Woodrow, 39 Md. 194. 

Mass.—Flye v. Hall, 224 Mass. 528, 
113 NE 366. 

Mich.—Shadock vy. Alpine-Road Co., 
79 Mich. 7, 44 NW 158. 


[49 C. J.—40] 


| American Label Co., 


PLEADING 


Nor is 


In the 


Miss.—Nevitt v. Rabe, 6 Miss. 653. 

N. J.—Paper, ete., Mach. Co. v. 
Newlin, 101 N. J. Eq. 115, 137 A 314. 

N. Y.—Schulte v. Petruzzi, 149 App. 
Div. #907, 1133) NWS 503% Kalina Vv. 
146 App. Div. 
Wilson, etc., Mfg. 
Co. v. Dumary, 140 App. Div. 838, 
125 NYS 803; Korber v. Dime Sav. 
Bank, 134 App. Div. 149, 118 NYS 857; 
Rosenthal v. Barnett, 131 App. Div. 
928, 116 NYS 239; Strohmeyer, etc., 
Co. v. Hartley Silk Mfg. Co., 130 App. 
Div. 102, 114 NYS 287; Sands v. Hol- 
land Torpedo Boat Co., 115 App. Div. 
151, 100 NYS 684; Ingraham v. In- 
ternational Salt Co., 114 App. Div. 
(94> LOO PNY S 1925, US pitz ev. Heinze; 
77 App. Div. 317, 79 NYS 187; Ham- 
ilton v. American Vote Registering 
Mach. Co., 24 App. Div. 544, 49 NYS 
595; Hattermann ¥. Siemann, 1 App. 
Div. 486, 37 NYS 405; Mertage v. 
Bennett, 59 N. Y. Super. 572 mem, 15 
NYS 141; Drake v. Thayer, 28 N. Y. 
Super. 694; Winslow v. Kierski, 4 N. 
Y. Super. 304; Cuthbert v. Rodger, 
129 Misc. 584, 222 NYS 109; Adams 
Vin Dodrenl4 «eMiscs/565,4 187s NYS 
688 [aff 196 App. Div. 957 mem, 188 
NYS 908 mem]; Paisley v. Western 
New York, etc., Tract. Co., 80 Misc. 
258, 141 NYS 63; Jacobson v. Massa- 
chusetts Bonding, etc., Co., 165 NYS 


718, 181 NYS 410; 


776; Smithson v. Robinson, 120 NYS 
741; International Import, etc., Co. 
v. Di Monda, 116 NYS 590; Reichardt 


v. Plaut, 98 NYS 195; Ross v. Willett, 
LUN YSi621- (Cook vy. Matteson) jill 
NYS 572, 19 NYCivProc. 321; Rice v. 
Rockefeller, 2 NYS 867; Bangs v. 
Ocean Nat. Bank, 53 HowPr 51; Peo. 
ex uigece Monroe Ct. C. Pl., 4 Wend. 

Pa.—Fishburn v. New York Cent. 
Ry-Co., 13 Ba. Dist. 608; St. Mary’s 
Borough y. Costello, 38 Pa. Co. 158; 
Kemmerer v. Hoffman, 7 Pa. Co. 429. 

Va.—Hunter v. Burroughs, 123 Va. 
113, 96 SE 360; New Idea Spreader 
Co. v. Rogers, 122 Va. 54, 94 SE 351; 
Blue Ridge Light, ete., Co. v. Tut- 


wiler, 106 Va. 54, 55 SE 539; New- 
port) News, etc. ,“R., ete. Co, v. Bick- 
ford, 105 Va. 182, 52 SE 1011; Rich- 


mond v. Leaker, 99 Va. 1, 37 SE 348; 
Richmond, etc., R. Co. V. Payne, 86 
Va. 481, 10 SE 749, 6 LRA 849. 

Wash.—Neal v. Phoenix Lumber 
Cor, 64) Walsh 23, 17) P26. 

W. Va.—Pan Coal Co. v. Garland 
Pocahontas Coal Co., 97 W. Va. 368, 
125 SE 226; Clarke v. Ohio River R. 
Co., 39 W. Va. 732, 20 SE 696. : 

Wis.—Conover v. Knight, 84 Wis. 
639, 59 NW 1002. 

Eng.—Sargeaunt ~. Cardiff Junc- 
tion Dry Dock, etc., Co., Ltd., [1926] 
W. N. 263. 

Man.—Cuperman v, Ashdown, 20 
Man. 424, 16 WestLR. 687. 

Que.—Bigras v. Montreal Water, 
etc., Co., 15 Que. Super. 145; Dupuis 

Durand 
Gratton 


vy. Montreal, 11 Que. Pr. 183; 
vy. Lecours, 8 Que. Pr. 418; 
v. Dagenais, 5 Que. Pr. 261. 

{a] Facts as to correctness of 
claim.—Defendant is not entitled to 
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ticulars will not be ordered;*? but the fact that a 
reply is very loosely drawn is no reason for refus- 
ing an order directing defendant to furnish a bill 
of | particulars of his counterclaim, since such a reply 
cannot be treated as a nullity.** 

In Pennsylvania the provisions of the Practice Act 
for a detailed statement of claim in effeet embody a 
bill of particulars where the pleading is drawn in 
compliance with the act,+# and the rule entitling de- 
fendant to a bill of particulars has been held to have 
become obsolete for that reason.*° 

[§ 887] C. Power and Discretion of Court. It is 
a matter for the sound discretion of the court wheth- 
er under the circumstances of the case a demand for a 
bill of particulars should be granted or refused.*® 
This power of the court exists by virtue of its gen- 


a bill, especially before issue joined, 
where substantially all he claims is 
that he does not know whether plain- 
tiff's claim is correct. International 


Import, etce., Co: v. Di Monda, 116 
NYS 590. 
[b] Where the necessary informa- 


tion is contained in a special count, a 
bill of particulars cannot be required. 
Vila v. Weston, 33 Conn. 42. 

[c] Facts ascertainable by com- 
putation.—In an action for goods 
sold, where defendant counterclaimed 
for the increased price paid for sim-: 
ilar goods in the open market, which 
he was compelled to purchase because: 
of the defective quality of the goods 
delivered, allegating the amount of 
goods purchased, the contract price, 
and that paid in the market, so that 
the amount of damages claimed could 
be computed, no bill of particulars as 
to the items of damage claimed was 
necessary. Strohmeyer, ete., Co. v. 
Hartley Silk Mfg. Co., 130 App. Div. 
102, 114 NYS 287. 

38. Messer v. Aaron, 101 App. Div. 
169, 91 NYS 921; Cochrane Carpet 
Co. v. Howells, 81 Hun 610, 30 NYS 
1029; Faxon v. Ball, 21 NYS 737. 
rapes of particulars see infra § 

39. Dempsey v. Gazzam, 77 App. 


Div: 633,79 NYS) 330: 

40. Mellens v. Mellens, 17 NYS 
866, 22 NYCivProc 39. 

41. Fickinger v. Ives, 109 App. 
Div. 684, 96 NYS 396. 


42. Bender v. Bender, 88 Hun 448,. 
34 NYS 876. 

43. Ennis v. Hosford, 2 NYS 649. 

44. Declaration, petition, state-. 
bra Se or complaint see supra §§ 140- 
70. 

45. King v. Brillhart, 271 Pa. 301, 
UA4rA 515) Bee Sturtevant Cor tN. 
ayn 26. Pa. Dist: 189) 44 Pas Cot 


46. U.S.—Rockwood Co. v. North- 
western F. & M., Ins. Co., 26 F. (2d) 
824; Page Steel, ete, Co. v. Blair 
Engineering Co., 22 F. (2d) 403 [cer- 
tiorari den 276 U. S. 623 mem, 48 
SCt 303 mem, 72 I. ed. 737 mem]; 
Alaska SS. Co. v. Katzeek, 16 F. (2d) 
210; Bodine v. Merchantville First 
Nat. Bank, 281 Fed. 571; Gimbel 
Bros. Inc. v. Adams Express Cog 227 
Fed. 318; U.S. v. Tilden, 28 F. "Cas. 
No. 16, 521, 10 Ben. 547. 

Sterling Tire 


Del._-Oppenheim Vv. 
Corp.) 32).Dels -535,5126 ASI285"" Biia= 
son v. Draper, 25 Del. 64, 77 A 769. 
nee C.—Vansant v. Lindsley, 2 App. 

Fla.—Wilkie v. Roberts, 91 Fla. 
1064, 109 S 225; Groves v. McLaurin, 
66 Fla. 230, 63 S 439. 

Ide mountain Credit Men’s 
Assoc. v. Milwaukee Mechanics’ Ins. 
Co., 44 Ida. 491, 258 P 362; Nelson 
Bennett Co. v. Twin Falls Land, etc., 
Co., 4 ida 5, 93% P 789. 

Tle —Whittington v. National Lead 
Cojo 236) lily, Age, 10485) “Gresham. (iv. 
Shonts, 170 Il).. A. 296; American 
Rolling Mill Corp. vy. Ohio Iron, etc., 
Co., 120 Ill. A. 614. 
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eral power to regulate the conduet of trials,#7 and it | actions at law,®® and a bill of particulars has been 
is incident to its general authority in the adminis- | held not to be required in a suit in equity,®® since the 
tration of justice.tS It is the same power in kind | forms of pleading in such a court are such as to fur- 
- that courts have to grant a new trial on the ground of | nish in most cases all the information necessary to 
surprise.4° Where statutes providing for bills of | prepare for trial;>’ but bills of particulars have been 
particulars®® are construed to vest the courts with | granted in equity causes,°* sometimes under the ex- 
liberal powers in ordering them, such bills should be | press provisions of rules of court.®® Too, a bill of 


liberally allowed,®* unless they are clearly useless,®? | particulars was 


originally the method for obtain- 


and are sought merely for the purpose of annoy- | ing items of an account,®® and originally, bills of 
ance.°? Still, it has also been stated that the power | particulars were confined to accounts,*! or to ac- 
must be cautiously exercised, that the pleader may | tions for demands for money;®? later they were ex- 
not be unreasonably embarrassed at the trial by too | tended to contracts generally,®? and finally to torts.®4 
close a limitation of his proof.®* Now under statutory provisions prevailing in many 

[§ 888] D. Causes and Claims in Which Particu- jurisdictions,®> they may be granted in all de- 
lars May Be Required—l. Causes in General. Orig- | scriptions of actions,°* whether they be on con- 


inally, a bill of particulars was demandable only in 


Ky.—McCollum_v. Langdon, 165|SE 275; Portsmouth v. Weiss, 145 
Ky. 244, 176 SW 990; Bogard v.] Va. 94, 183 SE 781; Blue Ridge Light, 
Tllinois Cent. R. Co., 116 Ky. 429, 76 | etc., Co. v. Tutwiler, 106 Va. 54, 55 


Sw 170. 3 AnnCas 160. SE 539; Driver v. Southern R. Co., 
Md.—Stabile v. Danini, 132 Md.]103 Va. 650, 49 SE 1000; Richmond, 

567, 103 A 1048. é ete:;; R.j@o.. vs Payne) 86 2Va, 481,10 
Mass.—Nickerson v. Glines, 220]SE 749, 6 LRA 849. 

Mass. 333, 107 NE 942. Wash.—Neal vy. Phoenix Lumber 


Minn.—Clinton Film Serv. Co. v.]|Co., 64 Wash. 523, 117 P 267; Turner 
Conan, 140 Minn. 94, 167 NW 289. v. Great Northern R. Co., 15 Wash. 
Mont.—Weibush' v. Jefferson Canal | 213, 46 P 243, 55 AmSR 883. 
Co., 68 Mont. 586, 220 P 99; Rogness W. Va.—Pan Coal Co. v. Garland 
v. Northern Pac. R. Co., 59 Mont. 3738, Pocatont Coal Co., 97 W. Va. 368, 
196 P 989. 125 SE 226; Adkins v. Wayne Coun- 
N. J.—Reynolds v. Britton, 18 N.|} ty Ct., 94 W. Va. 460, 119 SE 284, 
Jets 8045. Paper, ¢étc.,- Mach. :Co. v. Eng.—MacLulich Ve MacLulich, 
Newlin, 101 N. J. Eq. 115, 137 A 314. {1920] P 489; Gaston v. United News- 
N. M.—Picacho Cattle Co. v. Atch-| papers, Ltd., 32 T. L. R. 148. 
ISOM,» CLC. ud. COW 28° Nami 3855207 Man.—Cuperman v. Ashdown, 20 
Beouss Man. 424, 16 WestLR 687; Savage v. 
N. Y.—Peo. v. McClellan, 191 N. Y. Canadian Pac. R. Co., 16 Man. 376, 3 
341, 84 NE 68; Cunard v. Francklyn, | WestLR 522. 
Mem Noe SO diy eel O02 NER EE9 24 oal6 N. S.—Ashton v. Nova Scotia Cot- 
NYCivProc 59; Kelsey v. Sargent,| ton Mfg. Co., Ltd., 22 N. S. 309. 
100 N. Y. 602, 3 NE 795; Witkowski Ont.—Fairbairn v. Sage, 56 Ont. L. 
v. Paramore, 93 N. Y. 467; Dwight | 462, [1925] 2 DomLR_536; Somers 
v. Germania L. Ins. Co., 84 N. BY aol Kingsbury, 54 Ont. L. 166, [1924] 
Peo. v. Tweed, 63 N. Y. 194; ‘Tilton v. | 2 DomLR 195. 
Beecher, 59 N. Y¥. LTO ‘AmR 337; Particulars demandable as matter 
De Cordova:-v. Sanville, 171 App. Div. | of right: 
422, 157 NYS 432; Richards v. Miller, | Copy of accounts see Accounts and 
167 App. Div. 443, 153 NYS 388; Hav- Accounting § 158. 
holm v. Whale Cr eek Iron Works, 159 | Where declaration is on _ general 
App. Div. 578, 144 NYS 833; Smith counts see Assumpsit, Action of § 
v. Bradstreet Co., 134 App. Div. 567, bo: 
119 NYS 487; Messer v. Aaron, 101 Review of rulings on bills of par- 
App. Div. 169, 91 NYS 921; Spencer | ticulars see Appeal and Error § 2759, 
v. Ft. Orange Paper Co., 74 App. Div. 47. Bodine v. Merchantville First 
74, 77 NYS 251; Van Olinda v. Hali | Nat. Bank, 281 Fed. 571, 572. 
82 Hun 357, 31 NYS 495; Higenbotam “The court by virtue of its general 
v. Green, 25 Hun 214; Cluff v. Thomp- | power to regulate the conduct of tri- 
‘son, 54 N. Y. Super. 398, 6 NYSt 824;|als, is authorized to order a bill of 
Fullerton v. Gaylord, 30 N. Y. er particulars when it appears that a 
551; Blackie v. Neilson, 19 N.»Y.|party is so situated that justice can- 
Super. 681; Steinleger v. Fr ankel, 117 | not be done without the aid of sucha 
Mise. 693, 192 NYS 74; Webster v.| bill.” Bodine v. Merchantville First 
‘Fitchburg R. Co., 32 Mise. 442, 66| Nat. Bank, supra. 
NYS 220; Keteltas v. Gilmour, 10 Discretion of court in conduct of 
Misc. 788, 30 NYS 1064; McCarron v. | trial generally see Trial [38 Cyc 1296 
‘Sire, 3 NYS 659; Weiler v. Mooney, | et seq]. 
9 NYSt 651; Patton v. Whitney, 5 48. Green v. Delaware, etc., Co., 
NYSt 845; Passavant v. Sickle, 14] 211 Fed. 774, 775 [cit Cye]; Bogard 
NYCivProe 57; Peo. v. Nolan, 10] v. Illinois Cént. R. Co., 116 Ky. 429, 
AbbNCas 471, 63 HowPr 271; Butler | 76 SW 170, 3 AnnCas 160; Dwight v. 
v. Mann, 9 AbbNCas 49. Germania L. Ins. Co., 84 N. Y. 498; 
N. C.—Townsend v. Williams, 117 | Liscomb v. Agate, 51 Hun 288, 4 NYS 
N. C. 330, 23 SE 461 (holding that |167; Peo. v. Nolan, 10 AbbNCas (N. 
the motion should be liberally con- | Y.) 471, 68 HowPr 271; Clarke v. Ohio 


strued). River R. Co., 39 W. Va. 732, 20° SE 
Or.—Davis v. Hofer, 88 Or. 150, 63 | 696. 
48) 155 49. Dwight v. Germania L. Ins. 


Pa.—Skeer v. Lehigh Valley Nat.|Co., 84 N. Y. 493 [aff 22 Hun 167]; 
Bank, 24 Pa. Dist. 925; Weidman v. Liscomb v. Agate, 51 Hun 288, 4 NYS 
Kunzman, 23/ Pa. Dist. 336, 41 Pa. Co.| 167; Peo. v. Nolan, 10 AbbNCas (N. 
“941; Stineman’s Election, 22 Pa. Dist.| Y.) 471, 63 HowPr 271. 


86; Kohn vy. Clark, 20 Pa, Dist. 90. Discretion of judge to order new 
Porto Rico.—St. John’s ,Gas Co., | trial for surprise see New Trial § 
Ltd. v. San Juan, 1 Porto Rico Fed. | 466. 
166. 50. See statutory provisions. 
. IL—Kenyon vy. Hart, 38 R. I. 51. Tilton v. Beecher, 59 N. Y. 176, 
524, 96 A 529. 17 AmR 337; Ammidown vy. Century 
S. D.— Hawkins v. Lasell, 43 S. D.| Rubber Co., 59 N. Y. Super. 460, 14 
193, 195, 178 NW 731 [cit Cyc]. IN YAS? S16:9) 8 Dir fiiy- Veen Beyer ely NYS 


Vt.—Lewis v. Jewett, 51 Vt. 378. 8438; Claflin v. Smith 4 NYCivProc 
Va.—oO. L. Standard Dry Goods Co. | 240, 13 AbbPr 205, 66 HowPr 168; 
v. Hale, 148 Va. 640, 139 SEH 300; Townsend y. Williams, LC ON AG: 330, 
Kelly v. Schneller, 148 Va.-573, 139|23 SE 461; Drivers v. Southern R. 


Co., 103 Va. 650, 49 SE 1000; Clarke v. 
Ohio River R. Co., 39 W. Va. 732, 20 
SE 696. 

52. Townsend v. Williams, 117 N. 
C. 330, 28 SE 461; Boyer v. Robison, 
43 Wash. 97, 86 P 385. 

53. De Roire v. Lehigh Valley R. 
Go., 205 App. Div. 549,199 NYS'652; 
Townsend v. Williams, 117 N. C. 330, 
23 SE 461; Barnard v. Boulanger, 25 
Que. Ks iB. (838. > 

54. Fry v. Manhattan Trust Co., 4 
Mise. 611 mem, 24 NYS 573. 

hres 23 of particulars see infra § 
894. 

55. Paper, etc., Mach. Co. v. New- 
lin, JOISN. So. Bas 115, 137 FA23ih4: 

56. Tampa, etc., R. Co. v. Harrison, 


[ 55 Fla. 810, 46S 592: Cornell v. Bost- 


wick, 3 Paige (N. Y.) 160. : 

Eauity pleading generally see Equi- 
ty §§ 374-668. 

57. Paper, etc., Mach. Co. v. New- 
lin} LOLN. J. gs 115) JA a STA oes 
[cit Cyc]; Cornell v. Bostwick, 3 
Paige (N. Y.) 160. 

58. Clinton Film Serv. Co. v. Con- 
an, 140 Minn. 94, 167 NW 289: Pa- 
per, etc., Mach. Co. v. Newlin, 101 N. 
IAbqy 25,137 A714: 

59. Paper, etc., Mach. Co. v. New- 
lin, supra. And see rules of court. 

60. Foster v. Campagnie Fran- 
caise, etc., 219 Fed. 351; Locker v. 
American Tobacco Co., 200 Fed. 973. 

61. Foster v. Campagnie Fran- 
caise, etc., 219 Fed. 351; Locker v. 
American Tobacco Co., 200 Fed. 973; 
Ives v. Shaw, 31 HowPr (N. Y.) 54. 

62. Liscomb v. Agate, 51 Hun 288, 
4 NYS 167. 

63. Locker v. American Tobacco 
Co., 200 Fed. 973. See also cases 
infra note 67. 

64. Locker v. American Tobacco 
Ces supra. See also cases infra note 


65. See statutory provisions. 

66. U. S.—Locker v. American 
Tobacco Co., 200 Fed. 973; Wilson v. 
Pearson, 13 Fed. 386, 21 Blatchf. 113. 

Ill—Whittington v. National Lead 
Cone23 6 Res AS 1O4. 

Ky.—Bogard vy. Illinois Cent. R. Co., 
ae Ky. 429, 76 SW 170, 3 AnnCas 

Md.—Stabile v. Danini, 132 Md. 567, 
1038 A 1048, 1049 [quot Cye]. 

N. J.—Watkins Vet Cope; aoa saiNe end. 
L. 143, 86 A 545. 

N. Y.—Cunard yv. Francklyn, 111 N. 
Y. 511, 19 NE 92, 16 NYCivProe 59; 
Dwight v. Germania L. Ins. Co., 84 
N. Y. 493; Tilton v. Beecher, 59 N. Y. 
La Ase Ef AmR 337; Myers v. Albany Rat 
Co., 5 App. Div. 596, 39 NYS 446; U. 
S. Land Inv. Co. vy. Mercantile Trust 
Co., 54 Hun 417, 7 NYS 534; Liscomb 
v. Agate, 51 Hun 288, 4 NYS 167; Duf- 
fy v. Ryer, 17 NYS 843; McCarron 
v. Sire, 3 NYS 659; Lewis vy. Joiner, 
5 NYSt 301; Claflin v. Smith, 4 NY 
CivProc 240, 13 AbbPr 205, 66 ‘HowPr 
168; Peo. v. Nolan, 10 AbbNCas 471, 
63 HowPr 27A. 

Pa.—Stell v. Moyer, 9 Pa. Dist. 516. 

Porto Rico.—St. John’s Gas Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“§§ 888-889] 


tract®? or in tort.®8 


specifie the remedy by demurrer 


sidered adequate;*® and it has also been held that 
in actions ex delicto a bill of particulars is granted 
only by grace.*° Further, particular statutes’? have 
deen construed to limit bills of particulars to suits on 
account’? or to preclude a bill in an action for tort.** 
And there is authority that it is inappropriate in an 


ee vy. San Juan, 1 Porto Rico Fed. 

W. Va.—Clarke v. Ohio River R. 
Co., 39 W. Va. 732, 20 SE 696. 

“Bills of particulars have grown 
from very small and technical begin- 
nings into most, important instru- 
ments of justice.’ Locker v. Ameri- 
can Tobacco Co., 200 Fed. 973, 975. 

{a] Particular actions and pro- 
ceedings in which bill was ordered: 
(1) Action for escape. Davies v. 
Chapman,’6 A. & E. 767, 33 ECL 403, 
112 Reprint 294. (2) Action for 
fraud. Douthitt v. Nassau F. Ins. 
Col, 115 App. Div. 902;, 101 NYS ‘94. 
(3) Trespass. Johnson v. Birley, 5 
B. & Ald. 540, 7 ECL 296, 106 Reprint 
1288. (4) Trover. Robinson v. Com- 
er; 13 Hun (Nv Y.) 291; 
Cottleyou, 4 Cow. (N. 

Bill of particulars in other actions 
and proceedings: 
mecounts and Accounting §§ 157-168, 


Agency § 633. 

Assignments for Benefit of Creditors 
§ 506 text and note 51. 

Assumpsit, een of §§ 59-62. 

Barratry § 1 

Conspiracy . 220. 

Death § 159. 

Divorce § 324. 

Bjectment § 149. 

Hlections § 312. 

Fire Insurance § 715. 

Fraudulent Conveyances § 705. 

Husband and Wife § 1001 (alienation 
of affections); § 1054 (criminal 
conversation). 

Tasicyments and Informations §§ 308— 

1 


ae bye te Vv. 
Y.) 54 


Insurance § 808. 
Justices of the Peace § 242. 
Libel and Slander §§ 396, 681. 
Malicious Prosecution § 142. 
Money Paid:§ 29. 
Money Received 5 70. 
Negligence § 650 
Partition § 370. 
Seduction [35 Cye 1311]. 
‘67. U. S.—Green v. Delaware, etc., 
R. ae 211 Fed. 774, 775 [cit Cyc]. 
. J— Watkins v. Cope, 84 N. J. L. 
143, 3, 86 A 545. 
N. Y.—McCarron v. Sire, 3 NYS 659. 
Pa.—Stell v. Moyer, 9 Pa. Dist. 516. 
Porto Rico.—St. John’s Gas Co., 
ee v. San Juan, 1 Porto Rico Fed. 
W. Va.—-Clarke v. Ohio River R. Co., 
39 W. Va. 732, 20 SE 696. 
68. U. S.—-Green v. Delaware, etc., 
ReiWoye2711 Mea 742.975 feit*Cye. 
Ill.— Whittington v. National Lead 
Co., 236 Ill. A. 104. 
Mont.—Rogness v. Northern Pac. 
RCo. 59 Mont. 373, 196 P 989. 
N. J.—Watkins v. Cope, 84 N. J. L. 


143, 86 A 545. 
snk Y.—McCarron vy. Sire, 3 NYS 
-" Pa.—Stell v. Moyer, 9 Pa. Dist. 516. 


Porto Rico.—St. John’s Gas Co., 
a v. San Juan, 1 Porto Rico Fed. 

W. Va.—Clarke v.. Ohio River R. 
Co., 39 W. Va. 732, 20 SE 696. 

69. Del.—Oppenheim v. Sterling 
Tire Corp., 32 Del. 535, 126 A 728; 
prince v. Draper, 25 Del. 64, 77 A 


Mich.—Anti-Kalsomine Cor Vv. 
Grove, 119 Mich. 434, 78 NW _ 467; 
Shadock v. Alpine Plank-Road Co., 
79 Mich. 7, 44 NW 158. See Schnell 
v. Michigan Bonding, ete., Co., 183 
Mich. 340, 150 NW 152 (a bill of par- 


Still, even where a bill of par- ; 
ticulars may be ordered in a tort action, its use is 
largely confined to actions on contracts, for if 
pleading in an action for tort is not sufficiently 


PLEADING 


is usually con- 


er’s “claim,”’7® 


as a defense.*? 


ticulars cannot be demanded as of 
right in a tort action,.the remedy be- 
ing by demurrer). 

Pa.—Westgate v. Katz, 23 Pa. Dist. 
641, 41 Pa. Co. 681; Smith v. Lehigh 
Valley R. Co., 18 Pa. Dist. 801; Hard- 
ing v. Bunnell, 14 Pa. Co. 417. 

Porto Rico.—St. John’s Gas Co., 
atte v. San Juan, 1 Porto Rico Fed. 

Va.—Richmond, etc., R. Co 
Payne, 86 Va. 4st, 10 SE 749, 6 LRA 
849; Central Lunatic Asylum vy. Flan- 
agan, 80 Va. 

W. Va. Vecaatice v. Ohio River R. 
W. Va. 732, 20 SE 696. 
Harding v. Bunnell, 44 Pa. Co. 
See Smith v. Lehigh Valley R. 
Co., 18 Pa. Dist. 801 (in actions ex 
delicto a bill is not demandable as of 
right, but is within the discretion 
of the court). 

71. See statutory provisions. 

72. Doss v. Peterson, 82 Ala. 253, 
2S 644; Anderson v. Burg, 170 Minn. 
53, 212 NW 9; Williams v. Ingle, 99 
Or. 358, 195 P 570; Utah State Bldg., 
etc., Assoc. v. Perkins, 53 Utah 474, 
17:3) P95 0): 

73. McDonald v. Barnhill, 58 Iowa 
669, 12 NW 717; Mower County v. 
Smith, 22 Minn. 97; Williams v. In- 
gle, 99 Or: 358, 195 P 570; Utah State 
Bldg., etc., Assoc. v. Perkins, 53 Utah 
474, 173 P 950. 

{a] Thus an action by the buyer 
of a hotel for the seller’s breach of 
contract, which stipulated that the 
heating plant would be in good order, 
the premises clean, and the bedding 
and linens in order, is one sounding in 
tort and not an action of account; 
consequently the buyer could not be 
required, under the statute, to give 
a detailed statement of the items 
sued on, the statute being applicable 
only to actions of account, and the 
term ‘account’ referring to items of 
debit and credit arising out of the 
performance of a contract. Williams 
Vn Jinele, 799) Ori 358) 119 674" 500. 

74. Plymouth v. Fields, 125 Ind. 
323, 25 NE 346; Shadock v. Alpine 
Plank-Road Co., 79 Mich. 7, 44 NW 
158. But see infra § 899. 

75. Kehrig v. Peters, 41 Mich. 475, 
2 NW 801; Peo. v. Judge Marquette 
Cir Ct,, 39 -Mich 43%; Commercial 
Nat. Bank v. Hand, 9 App. Div. 614, 
41 NYS 823. 


76. See Depositaries § 85 text and 
notes 3, 

ie Smyth v. North Hempstead 
Bd. of Education, 128 Misc. 49, 217 
NYS 2381. 

[a] Arbitration proceeding is not 


“an action” or “an ordinary prosecu- 
tion in a court of justice,” and a bill 
of particulars cannot be ordered in 
such a proceeding where the statute 
limits the bill to actions. Smyth v. 
North Hempstead Bd. of Education, 
128 Misc. 49, 217 NYS 231. And see 
Arbitration and Award 5 C. J. pl. 


78. See statutory provisions. 

79. Kelsey v. Sargent, 100 N. Y. 
602, 3 NE 795; Witkowski v. Para- 
more, 93 N. Y. 467; Dwight v. Ger- 


mania L. Ins. Co., 84 N. Y. 493; Hav- 
holm v. Whale Creek Iron Works, 
159 App. Div. 578, 144 NYS 8383; Pos- 
ner v. Rosenberg, 149 App. Div. 270, 
133 NYS 702; Bowsky v. Schlichten, 
76 Misc. 206, 134 NYS 600, 3 NYCiv 
ProcNS 233; Macaulay v. Anthony. 
66 Mise. 173, 121 NYS 278; Lyons v. 
Union Pac. Tea Co., 175 NYS 243. See 
MacLulich vy. MacLulich, [1920] P. 
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action for personal in ures F- in an action for conse- 
quential damages,‘° 
bond,?® or in an arbitration proceeding.’? 

[9 889] 2. Defenses. 
that a bill of particulars may be ordered of a plead- 
particulars may be required of alle- 
gations of a defense,"® whether the allegations in 
fact constitute an adverse claim,®° or an affirmative 
defense,*1 or consist merely of matter effectual only 
Particulars may be had of a counter- 
claim set up as a defense,®* and of a defense ever 


in a suit on a depositary’s 


Under statutory provisions 


439 (particulars may be required of 
an answer which does not amount to 
mere traverse). 

[a] Contributory negligence.—(1) 
Particulars may be required of a de- 
fense alleging contributory negli- 
gence. McCallum v. Beau-Site Co., 
176 App. Div. 681, 163 NYS 819; Itha- 
ca Trust Co. v. Driscoll, 163 App. Div. 
54, 148 NYS 775; Havholm v. Whale 
Creek Iron Works, 159 App. Div. 578, 
144 NYS 83 McCormick v. New 
York Steam eo aes 130 Misc. 566, 224 
NYS 387; Maeurer v. Morse Dry 
Dock, ete., Co., 115 Misc. 70, 189 NYS 
I) [ate 198 App. Div. 917 mem, 189 
NYS 948 mem]; Szymanski v. Con- 
tact Process Co., 82 Misc. 46, 143 NYS 
604; Peterson v. Lehigh Valley R. 
Co., 190 NYS 883; Kanya v. Pennsyl- 
vania R. Co., 167 NYS 765; Scanlon 
v. Wm. Henderson, Inc., 144 NYS 832; 
Toppin v. Belfast, [1909] 2 Ir. 1813 
Martin v. McTaggart, [1906] 2 Ir. 


120; Plant v. Chalcraft, 12 OntWR 
922; McGinnis v. Hyslop, 12 OntWR. 
81, 140; Pistchick v. Montreal Tram- 


ways Co., 27 Que. Pr. 372; Montreal, 
etc., Light, ete., Co. v. Stillwell, etc., 
Ce, 5° Quee (Pr. 148, (2) However, 
some decisions have refused particu- 
lars of this defense. Egan v. Tish- 
man, 222 App. Div. 141, 225 NYS 631; 
Fernet v. Stewart, 163 App. Div. 112, 
148 NYS 646 [rev 146 NYS 1]; Gil- 
lingham v. Lewis, 48 N.-S. 233, 21 
DomLR 470. But see Bowker v. Don- 
nell, 226 Fed. 359. 

[b] Assumption of risk.—(1) Par- 
ticulars may be had of a defense of 
assumption of risk. Havholm_ v. 
Whale Creek Iron Works, 159 App. 
Div. 578, 144 NYS 833; Peterson v. 
Lehigh Valley R. Co., 190 NYS 883. 
(2) But there is authority to the con- 
trary. Fernet v. Stewart, 163 App. 
Div. 112, 148 NYS 646 [rev 146 NYS 
He Gillingham v. Lewis, 48 N. S. 


aeey Inevitable accident.—Particu- 
lars may be required of a defense al- 
leging inevitable accident as the 
cause of injury. Martin v. McTag- 
gart, [1906] 2 Ir. 120. 

80. Kelsey v. Sargent, 100 N. Y. 
602, 3 NE 795; Huber Brewery v. 
Sieke, 146 App. Div. 467, 131 NYS 271. 

Particulars of negligence see Neg- 
ligence § 650. 

81. Havholm v. Whale Creek Iron 
Works, 159 App. Div. 578, 144 NYS 


833; Macaulay v. Anthony, 66 Misc. 
173, 121 NYS 278; Lyons v. Union 
Pac. Tea Co., 175 NYS 243; Grove 


Linseed Oil Co. v. Pennsylvania R. 
Co., 170 NYS 1008. 

[a] Exceptions in bill of lading.— 
A defense by a carrier that damage 
to goods was due to causes ‘excepted 
in the bill of lading’’ is an affirmative 
defense, and plaintiff is entitled to a 
bill of particulars. Grove Linseed 


Oil Co. v. Pennsylvania R. Co., 170 
NYS 1008. 
82. Kelsey v. Sargent, 100 N. Y. 


602, 3 NE 795; Otto Huber Brewery 
NPE Sieke, 146 App. Div. 467, 181 NYS, 


83. Manning v. American Can Co., 
182 App. Div. 709, 169 NYS 713; Smith 
v. Welsh, 114 App. Div. 899, 99 NYS 
873; Dorgan v. Scheer, 31 Mise. 829, 
64 NYS 383 [aff 31 Misc. 801, 62 NYS 
1030]; Schlesinger v. Thalmessinger, 
93 NYS 381; Fuchs v. Morris, 18 NYS 
898; Pea Lhody We OOLrta do; ws, 5 INES 
622; Clegg v. American "‘YVewspaper 
Union, 7 AbbNCas (N. Y.) 59; Smith 
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where it does not involve a counterclaim,** or a de- 
mand for affirmative relief.8° A reply to a counter- 
claim has been held to be a “claim” of which particu- 
lars may be required.’® However, in at least one ju- 
risdiction, particulars of defense are not allowed,** 
excepting those required in this jurisdiction by a 
rule of court under a plea of set-off.°* Questions of 
the right. to particulars®® and what particulars may 
be had?? of allegations in pleadings generally, with- 
out distinction between plaintiff’s or defendant’s 
pleadings, are discussed elsewhere in this title,?! ex- 
cepting only in the ease of denials or admissions.°? 
[§ 890] HE. Parties Who May Demand Bill. Ex- 
cept where particulars of defenses are not per- 
mitted,?* a bill of particulars may be ordered in be- 
half of either plaintiff or defendant,®* or in behalf 
of a party who has intervened in the action,®® or 
who has been impleaded therein;®® and the same 
principles apply no matter which party makes the 
application.®? There is authority that the state is 
required to furnish particulars in any civil action to 
which it is a party;9® and particulars have been re- 


PLEADING 


[§§ 889-893 


quired in a criminal case, in favor of the common- 
wealth and against the prisoner.®® 

[§ 891] F. Scope of Bill. A bill of particulars 
may be demanded with respect to all of the counts of 
a declaration;! and as a general rule, unless restricted 
to a particular count, it applies to any or all of the 
counts which require it.? If it is furnished volunta- 
rily it will be applied to the count or counts to which, 
in its nature, it is applicable.* 

[§ 892] G. Effect of Bill—l. In General. If a 
party voluntarily gives a bill of particulars, its ef- 
fect is exactly the same as though the bill had been 
demanded and ordered.* 

[§ 893] 2. As Part of Pleading. In analogy to the 
divergence of views with respect to exhibits,® the 
courts do not. agree as to the question of whether a 
bill of particulars is a part of the pleading to which 
it relates,® the decisions within a single jurisdiction 
being sometimes at variance." Thus it has been held 
on the one hand that a bill of particulars does not be- 
come a part of the pleading except to the extent of 
restricting the proof to matters therein specified ;° 


v. McGehee, 1 Tex. A. Civ. Cas. § 940. 

[a] Thus, where a counterclaim 
for breach of contract to deliver 
shrapnel fuse parts “as rapidly as 
possible’ charged plaintiff generally 
with gross negligence and bad faith 
in manufacture and delivery, plaintiff 
is entitled to have these generalities 
made specific. Manning v. American 
van Co., 182 App. Div. 709, 169 NYS 
84. Otto Huber Brewery v. Sieke, 
146 App. Div. 467, 131 NYS 271; Read- 
er v. Haggin, 123 App. Div. 489, 107 
NYS 963; Bowsky v. Schlichten, 76 
Mise. 206, 1834 NYS 600, 3 NYCivProc 
NS :233. 

85. Dwight v. 
©o.,, $4 Nw YY. 493; 


Germania L. Ins. 
Reader v. Haggin, 


123 App. Div. 489, 107 NYS 963; Mc- 
Cool v. Merrill-Ruckgaber Co., 129 
NYS. 377. 

[a] Rule discussed.—"That_ sec- 


tion [code provision for bill of par- 
ticulars] provides that the court may, 
in any case, direct a bill of particu- 
lars of the claim of either party to 
be delivered to the adverse party. 
The strength of the defendants’ 
position is, in the definition they give 
to the word ‘claim,’ found in the sec- 
tion. It is contended that the word 
is synonymous with ‘demand,’ and 
‘cause of action,’ and that it was 
intended to express by it only the 
ground, or cause of action, on which 
some affirmative relief is asked of the 
court, and in cases only in which af- 
firmative relief is asked. We do not 
think that it is so restricted in pur- 
pose as that. In our view the claim 
spoken of by that section, where the 
case of a defendant is in hand, is 
whatever is set up by him as a reason 
why the action may not be main- 
tained against him. The claim of the 
defendant is that ground of fact 
which he alleges in his answer as the 
reason why judgment should not go 
against him. His claim, in the case, 
is the position he takes in his plead- 
ing, based upon the facts he sets 
up, and the law applied thereto, why 
he should go without day. We have 
used the word, in some of its forms, 
twice in this paragraph as expressive 
of a meaning as broad as that, and 
no doubt have been’ understood. 
There is no reason for saying that 
the intention of the legislature was to 
use the word with a narrower mean- 
ing.” ig Germania L. Ins. 
PA AO ot 50:3 

[b] Answer setting out counter- 
claims, without demanding affirma- 
tive relief, alleges items which de- 
fendant must prove affirmatively in 
reduction of plaintiff's recovery; and 
the items constitute a “ciaim,” au- 


thorizing the court to order a bill of | 248. 
particulars. McCool v. Merrill-Ruck- Particulars of defenses see supra 
gaber Co., 129 NYS 377. § 889 
86. James T. White & Co., Inc. v. 95. Bergeron v. Tremblay, 27 Que. 
Manowitz, Miller & Lowe, Inc., 184] Pr. 82. 
NYS 411. 96. Eighth, etc., Avenues R. Co. v. 
[a] Illustration.—Where a coun-| New York, 224 App. Div. 467, 231 NYS 


terclaim alleged a contract of sale on 
or about» Jan~ -30, 7918,.)0f ssixteen 
bales of jute canvas, which plaintiff 
agreed to deliver, four bales during 
the month of June, and twelve bales 
during the month of July, and that it 
was understood and agreed that a 
bale should contain about thirty-two 
hundred yards of merchandise, and 
the reply denied the allegations of 
the counterclaim, “except that on or 
about January 30, 1918, the parties 
entered into a written agreement for 
the sale by plaintiff to defendant, up- 
on certain terms and conditions of 16 
bales of 22-inch No. 88 jute canvas 
at 27 cents per yard, and that the 
same has not been delivered,’ a mo- 
tion by defendant for a bill of par- 
ticulars as to the contract referred 
to in the reply will be granted, since 
plaintiff, by the form in which it has 
made its denial, “set up a claim.” 
James T. White & Co., Inc. v. Mano- 


witz, Miller & Lowe, ‘Inc., 184 NYS 
411, 412. 
87. Oppenheim v. Sterling Tire 


Corp., 32 Del. 

88. Oppenheim  v. 
Corp., supra. 

89. Right to particulars see su- 
pra § 866. 

90. What paronlats may be had 
see infra §§ 897-901 

91. See supra §§ 885— 887; 
897-901. 

92. Particulars of denials or ad- 
missions see infra 901. 
Me fet See supra § 889 text and note 

Particulars of set-off under rules of 
court see supra § 889 text and note 88. 

94. Cunard v. Francklyn, 111 N. Y. 
Seed 9) IN E92) iG IN CiviProe) 90% 
Dwight v. Germania LL. Ins. Co., 84 
N. Y. 498; Reader v. Haggin, 123 App. 
Divs VASINS LOT UN Y S963 Spitzer vs 
Heinze, 77 App. Div. 317, 79 NYS 187; 
Constable v. Hardenbergh, 76 Hun 
434, 27 NYS 1022; Liscomb v. Agate, 
51 Hun 288, 4 NYS 167; Marco vy. Bird, 
24 Mise. 377, 53 NYS 411; McCool v. 
Merrill-Ruckgaber Co., 129 NYS 877; 
Faxon y. Ball, 21 NYS 737; Blake v. 
Harrigan, 11 NYS 209 [rev on other 
grounds 14 NYS 6638 mem]; McCar- 
ron v. Sire, 3 NYS 659, 14 NYCivProc 
252; Cunningham v. Massena Springs, 
ete., RR. Co,,"3) NYS 98, Vs) YCivProe 
244; Claflin v. Smith, 4 NYCivProc 
240, 13 AbbPr 205, 66 HowPr 168; 
Mercer vs Sayre; 3) Johns. GN. WY.) 


535, 126 A 728. 
Sterling Tire 


infra §§ 


259. @ 

97. Spitz v. Heinze, 77 App. Div. 
317, 19 NYS 187. 

Nature of, and right to, particulars 
see supra §§ 885, 886. 

98. Rex v. Associated Northern 
Collieries, 11 Austr. C. L. R. 738. 

99°) Com.« vee Snelling) wis) ieick- 
(Mass.) 321. See also Indictments 
and Informations §§ 308-311. 

1. Vila v. Weston, 33 Conn. 42. 

2. Conn.—vVila v. Weston, supra; 
Dean v. Mann, 28 Conn. 352. 

Fla.—Columbia County v. Branch, 
31 Fla. 62, 12 S 650. 

Md.—Black  v. Woodrow, 39 Md. 


194; Scott v. Leary, 34 Md. 389; Car- 
ter v. Tuck, 3 Gill 248. 
Mass.—Taylar v. Dexter Engine 


Co., 146 Mass. 613, 16 NE 462. 
N. H.—Currier ’ v. Boston, ete., R. 
Co,, 31 INeSeS 1209; 
Vt.—Hicks v. Cottrill, 25 Vt. 80. 
3. Vila v. Weston, 33 Conn. 42. 
4 Vila v. Weston, supra. 
5. See supra § 882. 
6. Sterling Midland Coal Co. 
Ready, ete,, \Coalt Cosr2ser Milksess 403. 
es See cases infra notes 8-12. 
U. S.—Singers- Piece v. Young, 
166° Fed. 82, 91 CCA 510 
Ala.—Wood_ v. McClure, 209 Ala. 
p28: 96 S 577; Hayes v. Wood, 72'Ala. 


Fla.—Groves v. McLaurin, 66 Fla. 
230, 68 S 4389. 

Hawaii. —Ross v. Preferred Acc. 
Ins. Co., 28 Hawaii 404. 

Mich.—Cook v. Dade, 191 Mich. 561, 
158 NW 175; Applebaum v. Goldman, 
155 Mich. 369, 121 NW 288; Cicotte v. 
pyorne County, 44 Mich. 173% 6 NW 


eo C.—Vidal v. Clarke, 35 S. CG. L. 
Vt.—Lapham v. Briggs, 27 Vt. 26. 
Va.-—O. L. Standard Dry Goods Co. 

v. Hale, 148 Va. 640, 139 SE 300. 
Wash.—Nilsen v. Ebey Land Co., . 

90 Wash. 295, 155 P ae Dudley v. 

Duval, 29 Wash. 528, 70 P 68. 

W. Va.—Minotti v. Young, 99 W. 
Va. 97, 127 SE 913; Adkins v. Wayne 
County CE 94 We Va. 460, 119 SE 384: 
Riley v. Jarvis, 43. W.. Va. 43, 26 
SE 366; Clarke v. Ohio River R. Co., 
39 W. Va. 732, 20 SE 696; Abell v. 
Penn Mut. Ins. Co., 18 W. Va. 400. 
ne. .—Rondeau v. Mignauet, 21 Que. 


Pir 
[a] In Illinois (1) the bill has been 
held not to be part of the pleading. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 893-894] 


and on the other hand there is authority that a bill 
of particulars does become a part of the’ pleading to 
which it relates,® but only as to material,!° and not as 
to evidentiary,'! facts, and only where it is consist- 
ent with the pleading and where it states facts which 
ean be properly proved under the pleading.1? 
should be construed 
together, and the facts set up in a bill of particulars 
may be looked to in explanation of uncertainties in 
fied;17 and a statement accompanying 


pleading and bill, however, 


the pleading.*® 


Heffron v. Rochester German Ins. Co., 
220 Ill. 514, 77 NE 262; Fish v. Far- 
well, 160 Ill. 236, 43 NE 367; Har- 
baugh v. Sullivan, 206 Ill. A. 496. (2) 
But the opposite view has also been 
taken. Sterling Midland Coal Co. v. 
Ready, ete., Coal Co., 236 Ill. A. 403; 
Fowler v. Cade, 214 Ill. A. 153. 

[b] In New York (1) the bill has 
been held not to be part of the plead- 
ing. Harmon v. Alfred Peats Co., 
243 News 2473, 154 NE 3814s) Ost 
Printing, etc., Co. v. Powers, 171 App. 
Div. 406, 157 NYS 440; Dixon v. Bun- 
nell, 52 Misc, 560, 102 NYS 775. (2) 
But the opposite view has also been 
taken. Gainer v. Hines, 194 App. 
Div. 21,184 NYS 768; Higgins v. Erie 
R. Co., 140 App. Div. 222, 124 NYS 
1082; Roscoe Lumber Co. v. Stand- 
ard Silica Co., 62 App. Div. 421, 70 
NYS 1130; Ball v. Evening Post Pub. 
Co., 48 Hun 149, 15 NYSt 492; Bow- 
man v. Earle, 10—N. Y. Super. 691; 
Weinberger v. Zelenko, 134 Mise. 244, 
234 NYS 698; Prince v. Currie, 2 
HowPr 119; Chrysler v. James, 1 
Hill 214; Starkweather v. Kittle, 17 
Wend. 20. 

{c] In Virginia (1) the bill has 
been held not to be part of the plead- 
ing. O. L. Standard Dry Goods Co. 
v. Hale, 148 Va. 640, 139 SE 300; Ches- 
apeake, etc., R. Co. v. Stock, 104 Va. 
97, 51 SE 161; Columbia Acc. Assoc. 
v. Rockey, 93 Va. 678, 25 SE 1009. 
(2) But the opposite view has also 
been taken. Ely v. Gray, 125 Va. 708, 
100 SE 660. 

[d] As an amendment.—(1) A bill 
of particulars has been held not to 
constitute an amendment of the 
pleading. Wood v. McClure, 209 Ala. 
523, 96 S 577. But see infra note 9 
[b]. (2) Amended bill does not 
change issues see infra § 912 text 
and note 47. 

9. U. S.—Universal Oil Products 
Co. v. Skelly Oil Co., 12 F. (2d) 271; 
Snyder v. Pharo, 25 Fed. 398. 

D. C.—Gray v. Ward, 45 App. 498; 
Finney v. Pennsylvania Iron Works 
Co., 22 App. 476 (bill held order of 
declaration on approval). 

Ind.—Vannoy v. Klein, 122 Ind. 416, 
23 NE 526; Blount v. Rick, 107 Ind. 
238, 5 NE 898, 8 NE 108. 

Kan.—Underwaod v. Scott, 43 Kan. 
%14, 23 PB 942: 

Me.—Brown v. Rouillard, 117 Me. 
55, 102 A 701. 

Md.—Speed v. Bailey, 153 Md. 655, 
139 A 534; Nelson v. Close, 147 Md. 
214, 127 A 751 (both holding that on 
demurrer the court considers all of 
the cause particularized by the bill 
where the bill is to the whole dec- 
laration); Attrill v. Patterson, 58 Md. 
226. 

N. H.—Pickering v. De Rochemont, 
45 N. H. 67; Benedict v. Swain, 43 N. 


Elana. 

N. C.—Cropsey v. Markham, 171 N. 
C. 43, 87 SE 950; Wiggins v. Guthrie, 
101 N. C. 661, 7 SE 761. 

Wis. —Cudworth v. Gaynor, 76 Wis. 
296, 44 NW 1103. 

peng Milbank v. Milbank, [1900] 1 

376. 

Sine atierson v. Canadian Pac. 
R. Go., 12 Alta. L. 474. 

[a] In California (1) it has been 
hela that the hill becomes part of the 
pleading. Treadwell v. Nickel, 194 
Gal. 248, 228 P 25; Kurokawa v. Sar- 
oyan, (A.) 27:3) 2 613; Gage v. Billing, 
12 Cal. A. 668, 108 P 664. (2) But it 
has also been held that it does not. 
Chamberlain v. Loewenthal, 138 Cal. 


PLEADING 


Proof. 


A 


large 1t.1° 


47, 70 P 932. 

[b] “A bill of particulars is deemed 
a part of, or an amendment to, the 
pleading of which it is an amplifica- 
tion, and is construed as though it 
formed a part of it.’’ Universal Oil 
Products Co. v. Skelly Oil Co., 12 F. 
(2d) 271, 272. To same effect Brown 
v. Rouillard, 117 Me. 55, 102 A 701. 
Bill_as part of judgment roll see 
pcp ments § 229. But see supra note 

[da]. 

10. Patterson v. Canadian Pac. R. 
Co., 12 Alta. L. 474. 

Patterson v. Canadian Pac. R. 
Co., supra. 

12. Pickering v. De Rochemont, 45 
INE. 6.70 

13. Cal.—Ames v. Bell, 5 Cal. A. 
L189 2 619. 
gece C.—Richards v. Street, 31 App. 

fee 

Ga.—Chattanooga, etc., R. Co. v. 
Palmer, 89 Ga. 161, 15 SE 34. 

Ind.—U. §. Mortgage Co. v. Hender- 
son, 111 Ind. 24, 12 NE 88; Blount v. 
Rick, 107 Ind. 238, 5 NE 898, 8 NE 108; 
Wulschner-Stewart Music Co. Vv. 
Helft, 45 Ind. A. 428, 90 NE 1033; 
Jaqua v. Shewalter, 10 Ind. A. 234, 
386 NE 173, 37 NE 1072; Green v. Me- 
Intire, 2 Ind. A. 278, 28 NE 555. 

N. Y.—Harmon v. Alfred Peats Co., 
243 N. Y. 4738, 154 NE 314; A. O. An- 
dersen Trading Couv. Br ody, 193 App. 
Div. 681, 184 NYS 383; Hentz v. 
Miner, 18 NYS 880. 

Tex.—Texas, etc., R. Co. v. Ross, 62 
Tex. 447; Hays v. Samuels, 55 Tex. 
560; Ferguson v. Mansfield, (Civ. A.) 
215 SW 234. 

W. Va.—Swartz v. Kay, 89 W. Va. 
641, 109 SE 822. 

{a] Thus a mistake in a declara- 
tion on a promissory note against an 
indorser in stating the order of in- 
dorsement is cured where plaintiff’s 
particulars of demand correctly set 
up a copy of the note with the in- 
dorsements. Richards v. Street, 31 
App. (D. C.) 427. 

14. Bender v. Bender, 88 Hun 448, 
34 NYS 876. But see cases infra 
notes 15-19. 

15. Del.—Loscolzo v. Eggner, 23 
Del. 260, 78 A 607 

Hawaii.Ross v. Preferred Acc. 
Ins. Co., 26 Hawaii 404. 

Ill.—Offner v. Wilke, 208 Ill. A. 
463; Quandt v. Ernst, 143 Ill. A. 299. 

Iowa.—Koontz v. Towa City State 
Bank, 183 Iowa 1353, 166 NW 709, 
168 NW 111. 

Mich.—Cook v. Dade, 191 Mich. 561, 
158 NW 175; Brooks v. Bellows, 179 
Mich. 421, 146 NW 311; Applebaum 
v. Goldman, 155 Mich. 369, 121 NW 
288. 

N. Y—Du Pont Auto. Distributors 


v. Du Pont Motors, 213 App. Div. 
SUS eae LOM INES Ded 3 . O. Andersen 
Trading Co. v. Brody, 193 App. Div. 


681, 184. NYS 383; 
130 App. Div. 895, 114 NYS 1025; 
Ciccarello v. Bloch, 176 NYS 76. 

R. I.-—Frost v. International Rub- 
ber Co., 37 R. I. 476, 93 A 641 [den 
rearg 37 R. I. 406, 92 A 1022]. 

Wis.—Cudworth vy. Gaynor, 76 Wis. 
296, 44 NW 1108. 

{a] Limitation of issues.—Where 
a bill of particulars limiting the gen- 
eral allegations of a complaint is 
served after the issues are framed, 
the issues should be confined to the 
allegations in the bill. Segall v. Se- 
gall, 130 App. Div. 895, 114 NYS 1025. 

16. Ill.—Offner v. Wilke, 208 Ill. A. 
463. 


Segall v. Segall, 


[49 C.J.] 629 


[§ 894] 3. Limiting or Enlarging Pleading and 
Although there is authority that the effect 
of a bill of particulars may be to enlarge or limit the 
scope of the complaint or counterclaim or other de- 
fense,'+ the general rule is that a bill of particulars 
may only limit the pleader’s claim,!® but cannot en- 
After a bill of particulars has been filed 
the party furnishing it is limited in his proofs to the 
particular cause of action or defense therein speci- 


particulars 


Mich.—Cook y. Dade, 191 Mich. 561, 
158 NW 175; Applebaum v. Goldman, 
mee Mich. 369, 121 NW 288. 

H.— Pickering v. De Rochemont, 
45 Nee H. 67. 

N: Y.—Du Pont Auto. Distributors 
v. Du Pont Motors, 213 App. Div. 313, 
210 NYS 577; ‘A. O. Andersen Trading 
Co. v. Brody, 193 App. Div. 681, 184 
NYS: 3833)-U..S2 Printing? ete,.Cow 
Powers, 171 App. Div. 406, 157 NYS 
440; Marshall v. Sackett, etc., Co., 
166 App. ‘Div. 141,,151 NYS 1045. 

[a] Bhus, under a_ declaration 
claiming damages only for injuries 
to plaintiff’s automobile from a col- 
lision with defendant’s automobile, 
recovery cannot be had for the loss 
of the use of the machine while it 
was being repaired, although such 
damage was referred to in the bill 
of particulars. Offner v. Wilke, 208 
Ill. A. 463. 

17. U. S.—Bodine v. Merchantville 
First Nat. Bank, 281 Fed. 571; Cur- 
tis v. Phelps, 209 Fed. 261; Locker 
oa: American Tobacco Co., é 
No. 924, 1 Blatchf. 297, 20 Vt. 666 
[aff 12 How. 2255.13 er ed. 965]. 

Ala.—Morrisette v. Wood, 128 Ala. 
505, 30 S 630. 

Conn.—Vila v. Weston, 33 Conn. 42. 

Del.-—Levy v. Gillis, 17 Del. 119, 39 
A 785. 

D. C.—King v. Rhodes, 47 App. 316; 
Decker v. Lightfoot, 44 App. 45; Co- 
lumbus v. Sheehy, 43 App. 462; Amer- 
ican Security, ete., Co. v. Kaveney, 39 
App. 223. 

Fla.—Columbia County v. Branch, 
si 1a662, 12°S7650. 

Hawaii.—Ross_ v. Preferred Acc. 
Ins. Co., 28 Hawaii 404. 

Ill.—Colby v. Wilson, 320 Ill. 416, 
151 NE 269; MecKinnie v. Lane, 230 
Til. 544, 82 ‘NE 878, 120 AmSR 338; 

Waidner v. Pauly, 141 Tl. 442, 30 NE 


1025 [aff 37 Ill. A. 278]; Fowler v. 
Cade, 214 Ill. A. 158; Harbaugh v. 
Colwell v. 


Sullivan, 206 Ill. A. 496; 
Brown, 103 Ill. A. 22. 

Ky.—Brown v. Calvert, 4 Dana 219. 
Be get Srcages v. Snelling, 15 Pick. 

Mich.—Cicotte v. Wayne County, 
44 Mich. 173, 6 NW 236; Graham v. 
Chubb, 39 Mich. 417. 
noMs®: —Ware v. McQuillan, 54 Miss. 

Mont.—Rogness  v. Northern Pac. 
R. Co., 59 Mont. 373, 196 P 989. 

N. J.—Hopper v. ‘Gillett, (Sup.) 140 
A 17; Dixon v. Swenson, 101 N. Seg 
22, 127 A 591; Kent v. Phenix Art 
Metal CORSO ON Be 1h, 532, 55 A 256. 

N. Y.—Harmon v. Alfred Peats Co., 
243 N. Y. 473, 154 NE 314; Matthews 
v. Hubbard, 47 N. Y. 428; Robinson Vv. 
Weil, 45 N. Y. 810; De Gumoens vy. 
Equitable Trust Co., 211 App. Div. 
399, 208 NYS 130; St. Albans Beef 
Co. v. Aldridge, 112 App. Div. 803, 
99 NYS 398; Murray v. Mabie, 55 Hun 
38, 8 NYS 239: Higenbotam v. Green, 


25 Hun 214; Bowman v. Earle, 10 
Nigh ce Super. 691; Brittingham v. 
Stevens, 1 N. Y. Super. 379; Paisley 


v. Western New York, etc., Tract. Co., 
80 Misc. 258, 141 NYS 63; Poris v. 
American-National Co. LOM BNGViSs Soo 
Brumberger v. Joline, 125 NYS 519. 

N. C.—Cropsey v. Markham, a CaleN 
Oy ie 87 SE 950; Wiggins v. Guthrie, 
LOL ON. Crie6 1 7 SE 761. 

IK. T.— General Motors Truck Co. v. 
Shepard Co., 47 R. I. 88, 129 A 825; 
Frost v. International Rubber Co., 37 
R. I. 476, 93 A 641 [den rearg 37 R. I. 
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furnished that the party does not intend to limit its 
proof to such particulars will be disregarded;18 and 
where a bill of particulars is required and ordered 
for all the counts in a declaration, it limits the right 
of plaintiff to give evidence with respect to all.19 
But it has also been held that a fact particularized 
in a bill may be proven by witnesses other than those 
mentioned therein, in the absence of an order pre- 
cluding the introduction of such evidence.?° 


some statutes! the bill 


ly applicable thereto.?? 


[§ 895] 4. Variance and Inconsistency. As be- 
tween the pleading and the bill of particulars the lat- 
ter will, in many cases, control in case of inconsist- 
ency,7° ‘at least so as to ‘render a good pleading bad,” 
but never to render a bad pleading good.?° 
there is also authority that, so far as a bill contra- 
dicts the pleading which it is intended to amplify, 


408) 92 A 1022]. 

Re C.—Vidal v. Cris: BE SNRs HED 
35 

vVt.—Lapham vy. Briggs, 27 Vt. 26. 

Va.—O. L. Standard Dry Goods Co. 
v. Hale, 148 Va. 640, 139 SE 300. 

Wash.—Nilsen v. bey Land Co., 90 
Wash. 295, 155 S 1036. 

W. Va—Clarke v. Ohio River R. 
Co,. 39 W. Va. 732, 20 SE 696. 

Wis.—Cudworth v. Gaynor, 76 Wis. 
296, 44 NW 1103. 

Que.—Montreal, ete., Light, etc., 
aes vy. Stillwell, ete., Co., 5 Que. Bits 


eo Where plaintiff has estab- 
lished a prima facie case according to 
his bill, he cannot be defeated by the 
fact that defendant has affirmatively 
proven that the accident which caused 
defendant’s injury was the proximate 
result of the negligence of a servant 
other than the one alleged in the bill. 
Brumberger v. Joline, 125 NYS 519. 

Effect of abandonment see infra § 
918. 

Stipulation limiting scope of evi- 
dence see Stipulations [36 Cyc 1286 


18. De  Gumoen v. Equitable 
Trust Co., 211 App. Div. 399, 208 NYS 
130. 


{a] hus, where a corporate de- 
fendant’s bill of particulars, in sup- 
port of an allegation of itS answer 
that the Russian bank did not exist 
as a corporate or other legal entity, 
alleged that it was unable to specify 
dates when the bank ceased to exist 
but that it had obtained copies of 
two decrees of the Russian Soviet 
government, merging all Russian 
banks with the Russian State Bank, 
but did not intend to limit its proof 
to such facts, the court properly lim- 
ited defendant’s proof to such decree. 
De Gumoens v. Equitable Trust Co., 
ite App., Div, 399; 208 INYS 130. 

19. Vila v. Weston, 38 Conn. 42. 

20. John Reis Co. v. Post, 183 
App. Div. 696, 170 NYS 610. 

{a] Thus plaintiff. may introduce 
witnesses to a conversation other 
than those stated in his bill of par- 
ticulars as present thereat, in the ab- 
sence of an order precluding it. John 
Reis Co. v. Post, 183 App. Div. 696, 
170 NYS 610. 

21. See statutory provisions. 

22. Markel v. Di Francesco, 93 
Conn. 355, 105 A 703; Dunn v. Foley, 
7s Conn. 670, 63 A, 122. 

23. Snyder v. Pharo, 25 Fed., 398; 
Vannoy v. Klein, 122 Ind. 416, 23 NE 
bebo blountewerunick,, 0% Ind. '23i8)oi5 
NE 898, 8 NE 108; Stewart v. Knight, 
ete.,, Co., (ind. A.) 71 NE 182; Chap- 
maneve Plein. ete., RR. Co., 11 Indi. A: 
632, 39 NE 289; Arcana Gas Co. v. 
Moore, 8 Ind. A. 482, 36 NE 46; Fur- 
ry v. O’Connor, 1 Ind. A. 573, 28 NE 


103. 
[a] No variance.—In an action 


also operates to strike from 
the pleadings all counts or paragraphs not particular- 


‘ton v. 


PLEADING 


Under 


[§§ 894-897 


it should be disregarded ;?° and it has been held that 
a bill of particulars does not control specific alle- 
gations of a pleading as to parties.?7 

[§ 896] 5. When Unnecessary or Insufficient.” 
If a bill of particulars is filed in a case where it is 
unnecessary, it may be treated as surplusage;”® and 
as to items furnished in excess of a request for par- 
ticulars the pleader’s proof is not limited.*° 
plaint adequate in itself is not limited or nullified as 
to essential elements of plaintiff’s cause of action by 
a bill of particulars which makes no attempt to deal 


A com- 


with such essentials, although it amplifies others.*? 


In General. 


Still 


to recover money invested by defend- 
ant in corporate stock as plaintiff's 
agent, where the declaration counted 
on sale in violation of the Blue Sky 
Law, and the bill of particulars, 
while reciting that the money was 
invested without plaintiff's consent, 
also recited that the investment was 
in violation of another statute, there 
was no fatal variance. Noll v. 
Woods, 231 Mich. 224, 203 NW 848. 

Effect of repugnancy of a bill or 
particulars to a plea of accord and 
satisfaction see Accord and Satis- 
faction § 126. 

ame ret aa variance or mistake see 
infra § 118 

Variance Bs ta eee bill of particu- 
lars and proof see infra § 1193. 

24. American Surety Co. v. Loom- 
is, 132 Misc. 62, 229 NYS 62. 

25. Peterson v. Eighmie, 175 App. 
Div. 113, 161 NYS 1065 [rev 94 Misc. 
706, 158 NYS 202]; U. S. Printing, 
etc., Co. v. Powers, 171 App. Div. 406, 
157 NYS 440; American Surety Co. v. 
Loomis, 132 Misc. 62, 229 NYS 62. 

Essential averments not to be sup- 
plied by bill see supra § 885 text and 
note 28. 

26. Wells v. Caro, 74 Misc. 87, 131 
NYS 573. 

27. Vannoy vy. Klein, 122 Ind. 416, 
23 NE 526. 

[a] Caption of bill immaterial.— 
A variance between a pleading and 
the caption of a bill of particulars 
as to the parties who are liable in 
an action for goods sold and delivered 
is immaterial where the bill is oth- 
erwise in substantial conformity with 
the pleading, since such a caption is 
not an essential or material part of 
the bill. Vannoy v. Klein, 122 Ind. 
416, 23 NE 526. 

28. Further or additional bill see 
infra § 914. 

29: “Clark! v. Ford, 41 Tl, Ay. 199- 
Rogness v. Northern Pac. R. Co., 59 
Mont. 373, 196 P 989. 

30. Rogness v. Northern Pac. R. 
Co., supra. 

31. Kaufman v. Hopper, 220 N. Y. 
184, 115 NE 470. 

[a] Thus, where the complaint 
adequately sets up a cause of action 
for injuries caused by a defective ap- 
pliance, it is not limited and nullified 
by the omission of a bill of particu- 
lars, which amplifies the charge of 
negligence in respect of the place of 
work, to deal with the subject of de- 
fective appliances. Kaufman v. Hop- 
per, 220 N. Y. 184, 115 NP 470. 

32. Mich.—Gary v. Judge Eaton 
Cir. Ct., 132° Michy 105, 9:2) NOW 7:74. 

N. Y.— Witkowski v. Paramore, 93 
Ne YA 46 SCD wighite ve Germania L. 
Mais Bx Ofoy 84 N. Y. 493; Tilton v. Beech- 
er, 59 N. Y. M765 17 AAR 3337, M1 - 
Gans, 155 App. Div. 612, 140 
NYS 782; Bracken v. Toland, 153 App. 


damage alleged; 


[§ 897] H. What Particulars May Be Had.—1. 
The details of the time, place, and cir- 
cumstanees of the sale or transactions alleged as con- 
stituting the cause of action or defense may be re- 
quired in a bill of particulars,?? as may details as to 
the nature and amount of items of loss or special 
33 but a pleader will not be ordered 


Div. 57, 137, NYS. 10433) )Baruchiyv. 
Young, 149 App. Div. 466, 134 NYS 53; 
Nelson v. Emigrant Industrial Sav. 
Bank, 146 App. Div. 915, 131 NYS 
1130; Coolidge v. Stoddard, 120 App. 
Div. 641, 105 NYS 544; Knickerbocker 
Trust Co. v. Packard, 109 App. Div. 
421, 96 NYS 412; Lynch v. Dorsey, 98 
App. Div. 163, 90 NYS 741; Dumar 
v. Witherbee, 88 App. Div. 181, 84 
NYS 669; Moses v. Hatch, 22 App. 
Div. 21, 47= NYS" 781s (Chapman. sx. 
Wackerman, 75 Hun 285, NYS 
1006; Winslow Bros., etc., Coie 
Grace SS. Co., 133 Mise. 902, 2933 NYS 
448; Matter of Mechler, 129 Misc. 
549, 221 NYS 606; Schachter v. Night, 
etc., Press, 125 Misc. 172, 210 NYS 
423; Adams v. Coe, 65 Mise. 517, 
119 NYS 1086; McGehee v. Cooke, 55 
Misc. 40, 105 NYS 60; New York Edi- 
son Co. v. McDonald, 54 Misc. 63, 104 
NYS 606; Smith v. Irvin, 45 Misc. 
262, 92 NYS 170 [rev on other 
grounds 108 App. Div. 218, 95 NYS 
731]; Kavanaugh v. Commonwealth 
Trust Co., 45 Mise. 201, 91 NYS 967 
[aff 99 App. Div. 620 mem, 91 NYS 
1099 mem (aff 181 N. Y. 121, 73 NE 
562)]; Kelly v. Kelly, 12 Misc. 457, 
34 NYS 255; Reiner v. Jones, 3 Misc. 
406, 23 NYS 185; Durant v. 
River Electric Light Co., 2 NYS 389, 
15 NYCivProc 193; Rice v. Rocke- 
feller, 1 NYS 222: Kersh v. Rome, 
Otten Ru "Cone aN Viste 446 reese 
NYCivProc 167. 

N. C.—Lucas v. Carolina Cent. R. 
Co., 121 N.C. 506, 28 SE 265. 

N. D.—Johnson vy. Great Northern 
R. Co., 12 N. D:. 420, 97 NW 546. 

Eng.—Milbank v. Milbank, [1900] 1 
Ch. 376; Green v. Garbutt, 28 T. L. 
Rew bids 

B. C,.—Powell River Paper Co. v. 
Wells’ Constrs iGo sk1 Bi 6Cx Sipe 
DomLR 340; Cartwright v. Rex, 1 
WestLR! 82. 

Ont.—Grocock v. Allen, 22 OntWR 
219, 3 DomLR 871; Hastern Constr. 
Co. v. McArthur, 24 OntWR 628. 

Motion to make more definite and 
certain distinguished see infra § 1031. 

33. U. S.—Rhinelander Refrigera- 
tor Co. v. Rothenberg, 24 F.(2d) 603; 
Walsh v. Kurz-Kasch Co., 4 F. (2d) 
746; Locker v. American Tobacco Co., 
200 Fed. 973; Strauss v. American 
Publishers’ Assoc., 178 Fed. 586. 

Cal.—Pike v. Zadig, 171 Cal. 273, 
152 P 923; Cooney v. Glide, (A.) 275 
P25 

La. 
R. Co., 117 La. 320, 41,8 587. 

« Migs — Westerfield v. Catlett, 120 

N. Y.—Keefe v. Lee, 197 N. Y. 68, 
90 NE 344, 27 LRANS 8387; Cunard 
v. Francklyn, HELIN Var ou. 19 NB 92, 
16 NYCivProe 59; Bighth, ete., Ave- 

nues R. Co. v. New York, 224 App. Div. 
467, 231 NYS» 259; Charles P. Bolan@ 
Co. v. Emma Willard School, 152 App. 


LL LLL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 897] 


to specify whether he will claim exemplary damages 
No bill of particulars will be ordered 
respecting items of damage in a pleading alleging 
only general damages;*> but if both general and spe- 
cial damages are alleged, a bill may be ordered as to 
the special but denied as to the general.*® 
the allegations of a pleading cover a much wider 
scope than the pleader actually intends to avail him- 
self of at the trial, he may be compelled to show by 
bill of particulars what portions of his claim he will 
Particulars should be ordered only 
of matters of fact,?® and not of matters of opinion.®® 
A bill of particulars should furnish the other party 
particulars of the ultimate*® and material*! facts on 


at the trial.?4 


in fact rely on.*7 


Div. 915, 137 NYS 474 [mod 76 Misc. 
48, 1386 NYS 314); Baruch v. Young, 
149 App. Div. 466, 134 NYS 53; Herr- 
mann v. Leland, 148 App. Div. 641, 133 
NYS 271; Korber v. Dime Sav. Bank, 
ite Appin Divsy TFN ss IN VS 857 
Schwarzschild, ete., Co. v. Empire 
State Surety Co., 128 App. Div. 644, 
112 NYS 1036; Weinstein v. O’Leary, 
128 App. Div. 267, 112 NYS 641; Shaw 
v. Stone, 124 App. Div. 624, 109 NYS 
146; Gross v. Conner, 114 App. Div. 
32, 99 NYS 569; Stern v. Wabash R. 
Go., 98 App. Div. .619, 90 NYS 299; 
Price v. Ryan, 96 App. Div. 607, 88 
NYS 984; Engineer Co. v. Senn, 92 
App. Div. 616, 86 NYS 1115; Hopper 
v. Weber, 84 "ADD. Div. 266, 82 NYS 
567; Fruin-Bambrick Constr. Co. v. 
Marks, 48 App. Div. 51, 62 NYS 621; 
MecGirr v. Campbell, 47 App. Div. 621, 
62 NYS 24; Roberts v. Safety Buggy 
Co., 1 App. Div..-74, 36 NYS -1094; 
Rouget v. Haight, 57 Hun 119,10 NYS 
751; Post-Express Printing Co. v. 
Adams, 55 Hun 35, 8 NYS 276, 24 
AbbNCas 246; U. S. Land Inv. Co. v. 
Mercantile Trust Co., 54 Hun 417, 7 
NYS 534; Cockroft v. Atlantic Mut. 
Ins. -Co.,, 22: N. «YY. Super. 681; Len- 
kiewicz v.- Wiktorek, 126 Misc. 218, 
213 NYS 705; Duff v. Levin, 76 Misc. 
249, 134 NYS 903; McIntosh v. Pull- 
man Co., 53 Misc. 286, 103 NYS 228; 
Henry v. Talcott, 26 Misc. 79, 56 NYS 
684 [aff 71 App. Div. 616 mem, 76 
NYS 1032 mem (rev 175 N. Y. 385, 67 
NE 617)]; Marco v. Bird, 24 Misc. 
377, 53 NYS 411; Unger v. Sherman, 
167 NYS 594; Diamond Mills Paper 
Co. v. Independent Peerless Pattern 
Co., 121 NYS 1108; Jacobs v. Water 
Overflow Preventive Co. 25 NYS 
346; Potter v. U. S. National Bank, 
22 NYS 453; Whitner v. Perhacs, 11 
NYS 756, 25 AbbNCas 130; McKen- 
zie v. Fox, 8 NYS 460; Cheseborough 
v. Kimberly, 6 NYS 623; Russell v. 
Giblin, 8 NYSt 336. 

Pa.—O’Connell v. Citizens’ Pass. R. 
Con i2e Bas Co.9312: 

Va.—Portsmouth v. Weiss, 145 Va. 
94, 133 SE 781; Richmond v. Wood, 
109 Va. 75, 63 SE 449. 

Wash.—Ford vy. Leschi Market, 
etc., Co., 117 Wash. 686, 202 P 247; 
Turner v. Great Northern R. Co., 15 
Wash. 213, 46 P 243, 55 AmSR 883. 

W. Va.—Bartlett v. Baltimore, etc., 
R. Co.; 84 W. Va. 120, 99 SE 322. 

Wis.—Hanson v. Anderson, 90 Wis. 
195, 62 NW 1055; Conover v. Knight, 
84 Wis. 639, 54 NW 1002; Barney v. 
Hartford, 73 Wis. 95, 40 NW 581. 

Can.—Royal Trust Co. v. Rex, 
[1924] Can. Exch. 88. 

B. C.—Powell River Paper Co. v. 
Weellsa, Constr Con 17 (BmCe 37 2 
DomLR 340. 

* Ont.—Gledhill v. Rogers, 28 OntWN 
332; Eastern Constr. Co. v. McArth- 
ur, 24 OntWR 628; McCallum v. Reid, 
11 OntWR 571; Blackley v. Rougier, 
4 OntWR 153. 

eo ee Vv. Holey, 4. Que Pr: 

34. Korber v. Dime Sav. Bank, 134 
App. Div. 149, 150, 118 NYS 857. But 
see Adler v. Montreal Tramways Co., 
21 Que. Pr. 252 (holding that particu- 
lars may be had to ascertain which 
«laims are for real and which for ex- 


PLEADING 


Where 


emplary damages). 

“To order the plaintiff to say 
whether he will claim exemplary 
damages on the trial is an abuse of 
the office of a bill of particulars. It 
is for the learned trial judge in ac- 
tions of tort to instruct the jury 
that they may add exemplary dam- 
ages, or smart money, if the tort was 
malicious. It is not necessary that 
the complaint specifically ask there- 
for, much less that a bill of particu- 
lars should be furnished in respect 
of it.” Korber v. Dime Sav. Bank, 
supra. Y 

35. U. S.—Rhinelander Refrigera- 
tor Co. v. Rothenberg, 24 F. (2d) 603; 
Bodine vy. Merchantville First Nat. 
Bank) (2841 Med: *571; 573" felt. Cyc]; 
Patterson v. Buffalo Corn Exch., 197 
Fed. 686. 


Mich.—Van Vranken Vr apoudee 
Wayne County Cir. Ct., 85 Mich. 140, 
48 NW 499. 


N. Y.—De Roire v. Lehigh Valley 
R. Co., 205 App.: Div. 549,°199 NYS 
652; Wolff v. Hubert, 200 App. Div. 
124, 192 NYS 801; Young v. Curtiss 
Aeroplane Co., 184 App. Div. 709, 172 
NYS 458; Manning v. American Can 
Co., 182 App. Div. 709, 169 NYS 713; 
Cc. €.-Duncan Co. v. Hemsley, 178 App. 
Div. 882, 164 NYS 670; Herrmann v. 
Leland, 148 App. Div. 641, 133 NYS 
271; Oliver Refining Co. v. Aspegren, 
140 App. Div. 549, 125 NYS 796; Rad- 
cliffe v. New York Cab Co., 134 App. 
Div. 450, ° 119 NYS 251: .Breslauer 
Realty Co. v. Cohen, 115 App. Div. 
360, 100 NYS 775; Bolognesi v. Hirz- 
el, 58 App. Div. 530, 69 NYS 534; 
Stokes v. Stokes, 72 Hun 372, 25 NYS 
405; Armstrong v. Heide, 45 Misc. 
344, 90 NYS ate Chimbaluk vy. Gar- 
cia, nee NYS 106. 

R. I.—General Motors Truck Co. v. 
Shepard Co., 47 R. I. 88, 129 A 825. 
oe S.—Simon v. Parker, de NS. 


Ont.—Mulvenna v. Canadian Pac. 
R. Co., 5 OntWN 779, 15 DomLR 616. 

36. Otto Huber Brewery v. Sieke, 
146 App. Div. 467, 131 NYS 271; Bell 
v. Heatherton, 66 App. Div. 603, 73 
NYS 242. 

37. Macdonough v. Hayman, 23 
App. Div. 575, 48 NYS 663. 

38. Steinleger v. Frankel, 117 
Mise. 693, 192 NYS 74; St: Martin v. 
Hebert, 50 Que. Super. 262. 

39. St. Martin v. Hebert, supra. 

[a] “Unjust and prejudicial.”— 
An allegation to the effect that some- 
thing in respect of which the com- 
plaint is made is “unjust and preju- 
dicial’’ does not involve a question of 
fact, but is a matter of opinion, and 
does not permit of a demand of par- 
ticulars for the purpose of ascertain- 
ing wherein it is unjust and prejudi- 
cial. St. Martin v. Hebert, 50 Que. 
Super. 262. 

40. O-So-Ezy Mop Co. v. Channell 
Chemical Co., 230 Fed. -469; Stein- 
leger v. Frankel, 117 Misc. 6938, 192 
NYS 74. 

Evidence not to be set out in bill 
see infra § 900. 

ae meee ultimate facts see supra 


41. O-So-Ezy Mop Co. v. Channell 
Chemical Co., 230 Fed. 469; Sund- 
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which the pleader proposes to rely. This is not con- 
fined to the facts directly in issue, but extends to any 
facts, the existence or nonexistence of which is rele- 
vant to the existence or nonexistence of the facts 
directly in issue.*? 
in a bill of particulars which is not relevant to the 
issue,** or which is inconsistent with the scope and 
tenor of the pleading,#4 or concerning which the 
party called upon for particulars cannot legally 
introduce evidence,*® or of facts not necessary to 
be proved or unnecessarily alleged,*#® unless the 
pleader, by his own pleading, is deemed to have as- 
sumed such unnecessary allegations as material.** 
Nor should a bill of particulars be required of mi- 


But nothing can be demanded 


heimer v. Barron, 62 Misc. 263, 114 

NYS 804; Gaston v. United News- 

papers, Lta., Sa the dae Ee ee 
Pleading material facts see supra § 


3, 

42. O-So-Ezy Mop Co. v. Channell 
Chemical Co., 230 Fed. 469. 

43. Matthews v. Hubbard, 47 N. Y. 
428; Pollock v. Peck, 175 App. Div. 
394, 161 NYS 892; Lee v. Brown, 142 
App. Div. 933, 126 NYS 1103; Bosko- 
witz v. Sulzbacher, 124 App. Div. 682, 
109 NYS 186; Levy v. New York City 
R. Co., 110 App. Div. 865,96.NYS 399; 
Toomey v. Whitney, 81 App. Div. 441, 
80 NYS 826; Hopkins v. Rathburn, 
45 App. Div. 123, 60 NYS 1080; Solo- 
mon v. McKay, 49 N. Y. Super. 138; 
Reichardt v. Plaut, 98 NYS 195; 
Rochester v. McDowell, 12 NYS 414; 
Kemmerer v. Hoffman, 7 Pa. Co. 429. 

44. Foley v. Jennings, 9 Misc. 105, 
29 NYS 24; Richmond v. Second Ave. 
RiCo:, ASIN S 597 

45. Losie v.. Royal Indemn. Co., 
179. Appis Div.r7439,. 165 ANY Si 99S: 
Strohmeyer, ete., Co. v. Hartley Silk 
Mfg. Co., 130 App. Div. 102, 114 NYS 
287; Byrnes v. Lewis, 83 Hun 310, 31 
NYS 1028. 

46. Romona Oolitic Stone Co. v. 
Tate, 12 Ind. A. 57, 37 NE 1065, 39 
NE 529 (holding a bill of particulars 
unnecessary as to a part of the plead- 
ing abandoned at the trial); Matth- 
ews v. Hubbard, 47 N. Y. 428; De 
Roire v. Lehigh Valley R. Co., 205 
App. Div. 549, 199 NYS 652; O’Brien 
v. New York Cent. R. Co., 186 App. 
Div. 651, 175 NYS 473; Sully v. Tif- 
fany, 163 App. Div. 882, 147 NYS 
1088; Hayes v. Hoyt,-138 App. Div. 
573, 123 NYS 357; Smith v. Anderson, 
126 App. Div. 24,110 NYS 191; Wilks 
v. Greacen, 120 App. Div. 311, 105 
NYS 246; Niemoller v. Duncombe, 33 
App. Div. 536, 53 NYS 872; Roches- 
ter v. McDowell, 59 Hun 615, 12 NYS 
414; Hobbie v. Ryan, 130 Misc. 221, 
223 NYS 654; Hague v. Northern Ho- 
tel Co., 77 Mise. 142, 185 NYS 1047; 
New York Edison Co. v. McDonald, 
54 Misc. 638, 104 NYS 606; McHale 
v. Foster, 153 NYS 985; McKeown vy. 
Foster, 153 NYS 983; Fernet v. James 
Stewart & Co., Inc., 146 NYS 1 [rev 
163 App. Div. 112, 148 NYS 646]; 
Peo. v. Howell, 183 NYS 217; McVeity 
v. Ottawa Citizen Co., 5 OntWN 237, 
25 OntWR 200; Black v. Canadian 
Copper Co., 4 OntWN 111, 23 OntWR 
95, 6 DomLR 855. 

47. Cunard v. Francklyn, 111 N. Y. 
511, °19 ‘NH 92, 16°. NYCivProe 59); 
Burns v. Lipson, 204 App. Div. 643, 
198 NYS 810; Goldberg v. National 
Surety Co., 186 App. Div. 516,174 NYS 
562; Smith v. Anderson, 126 App. 
Div. 24, 110 NYS 191; Adams v. 
Dodge, 114 Mise. 565, 187 NYS 688 
[aff 196 App. Div. 957 mem, 188 NYS 
908 mem]. 

[a] Ilustrations——(1) In an ac- 
tion for commissions on a sale to the 
French government, negotiated by 
plaintiff on behalf of defendants, 
where plaintiff made unnecessary al- 
legations as to the preliminary ne- 
gotiations, not constituting material 
facts required to be set out, it was 
proper to require plaintiff to give a 
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nute and unnecessary particulars,*® or as to the de- 
fense of the bar of the statute of limitations,*® or of 
a general course of conduct indicating a relation be- 
tween the parties;°® nor should a copy be required 
of any writing or record which is not the foundation 
Particulars negativing de- 


of the suit or claim.®? 
fenses cannot be required.” 


[§ 898] 2. Particulars of Contract Relations.*? 


PLEADING 


ter;°° its terms;®! the consideration ;°? 


[§§ 897-898 


arises out of a contract, a bill of particulars may be 
required as to the details of the making of the eon- 
tracts;°* the date,°® place,®® and character®’ of the 
contract; whether it be oral or in writing,®® and if in 
writing that a copy be set forth;®® its subject mat- 


9 


and where 


made by an officer or agent, the name of such per- 


son,°3 


Where a cause of action, a defense, or a counterclaim 


bill of particulars with regard there- 
to because, by his own pleading, he 
had assumed or admitted that they 
were material. Adams v. Dodge, 114 
Misc. 565, 187 NYS 688 [aff 196 App. 
Div. 957 mem, 188 NYS 908 mem]. 
(2) Where a pleader alleges that the 
effect of the circulation of false ru- 
mors regarding the management of 
a certain corporation was to dimin- 
ish the power of the corporation to 
borrow money, he should be required 
to give the names of the parties re- 
fusing to loan money to the corpora- 
tion by reason of the false rumors, 
even though the allegation as to the 
effect of the rumors was immaterial. 
Smith v. Anderson, 126 App. Div. 24, 
AELOVEN YAS OL: 

Particulars of unnecessary allega- 
tions in denial see infra § 901. 

48. Manufacturers’, etc., Motor 
Underwriters, Inc. v. New York Fire 
Brokers’ Assoc., 186 App. Div. 762, 
174 NYS 790; Manning v. American 
Can’ Co., 182 App. Div. 709, 169 NYS 
713; Lee v. Brown, 142 App. Div. 933, 
126 NYS 1103; Shepard v. Wood, 116 
App. Div. 861, 102 NYS 306; Excel- 
sicr Terra Cotta Co. v. Hatde, 68 
App. Div. 633, 74 NYS 163; Goodness 
v. Metropolitan St. R. Co., 27 Misc. 
11, 57 NYS 100; Home Maker Co. 
v. Alley, 2 Misc. 111, 20 NYS 870; 
Pierni vy. Ullman, 137 NYS 696; Cu- 
perman v. AShdown, 20 Man. 424, 16 
WestLR 687. 

[a] In an action for damages re- 
sulting from a single act the party 
is not entitled to a bill of particulars 
which requires the opposite party to 
resolve the damage into its constitu- 
tive elements. Home Maker Co. v. 
Alley, 2 Mise. 111, 20 NYS 870. 

{b] Motion to require a party to 
furnish his address will not be enter- 
tained except on proof that his attor- 
ney refused the information desired. 
Goodness v. Metropolitan St. R. Co., 
27 Mise, 11°57 NYS 100: 

49. Rosenstock v. Dessar, 40 App. 
Div. 620, 68 NYS 145. 

Pleading statute of limitations see 
Limitations of Actions §§ 700-761. 

50. Carrie v. Davis, 41 App. Div. 
520, 58 NYS 820; Ketcham v. Ketch- 
am, 32 App. Div. 26, 52 NYS 961. 


51. Marryott v. Young, 33 N. J. L. 
336. 
c toh Craig v. Parish, 43 App. (D. 
4) : 
[a] Thus, where the defense to an 


action based upon a contract by de- 
fendant’s testator to pay to plaintiff's 
intestate a percentage of the recov- 
ery on a government claim, in return 
for pecuniary and other aid rendered, 
is that the services were rendered 
and the advances made to aid in the 
prosecution of the claim by plain- 
tiff’s intestate, at a time when he was 
in government employ, plaintiff can- 
not be required to set out in his bill 
of particulars facts negativing. such 
defense. Craig v. Parish, 43 App. (D. 
C.) 447. 

53. In particular actions or pro- 
ceedings see cross references supra 
p : 

54. U. S.—Bodine v. Merchantville 
First Nat. Bank, 281 Fed. 571. 


N. Y.—Bloom vy. Edgar, 179 App. 
Div. 919, 166 NYS 187; Herrington v. 
Davitt bow App. Div 831, 140. NYS 


944 [rev 78 Misc. 199, 1389 NYS 198]; 
Miller v. Miller, 144 App. Div. 153, 
128 NYS 965; Ward v. Hodges, 130 
App. Div. 869, 115 NYS 899; Cozzens 
v. :American Gen. Engineering Co., 


26 SA ppe = Diva 94205 LLNS) 35.0); 
Rhodes v. Adams, 113 App. Div. 304, 
98 NYS 913; Knickerbocker Trust 
Co. v. O’Rourke Engineering Constr. 
Co., 110 App. Div. 865, 97 NYS 116; 
Bonta Hotel Co. v. Benedict, 183 NYS 
oe Smithson y. Robinson, 120 NYS 
Ont.—Bartlett v. Bartlett Mines, 
Ltd., 2 OntWN 46, 16 OntWR 947. 
Que.—Paquet v. English, ete., Co., 
40 Que. K. B. 573; Boucher v. Brown, 
18 Que. Pr. 347; Brosseau vy. Dechene, 
3 Que. Pr. 109. 
ee ea v. Nelles, 15 WestLR 
[a] Where plaintiff pleaded a new 
promise in anticipation of the de- 
fenses of limitations and discharge 
and composition in bankruptcy, de- 
fendant was entitled to a bill of par- 
ticulars showing when and how the 
new promise was made. Herrington 
v. Davitt, 155 App: Div. 831, 140 NYS 
944 [rev 78 Misc. 199, 139 NYS 198]. 
55. Zecchini v. Mayer, 195 App. 
iv. 423, 186 NYS 459; Bloom v: 
Edgar, 179, App. Div. 919, 166 NYS 
187; Herrington v. Davitt, 155 App. 
Div. 831, 140 NYS 944 [rev 78 Misc. 
199, 1389 NYS 198]; Ward v. Hodges, 
130) SApps eDiva 869), 215 SNS 7S 9:9 
Treadwell v. Greene, 87 App. Div. 
289, 84 NYS 354; Alleghany Iron Co. 


v. Chesapeake, etc., R. Co., 69 App. 
87, 74 NYS 514; Moses v. Hatch, 22 
App. Div. 21, 47 NYS 781; Smithson 


v. Robinson, 120 NYS 741; Paquet v. 
English, etc., Co., 40 Que. K. B. 573; 
Boucher v. Brown, 18 Que. Pr. 347; 
Reid v. Nelles, (Sask.) 15 WestLR 


578. 

56. Bloom v. Edgar, 179 App. Div. 
919, 166 NYS 187; Smithson v. Rob- 
inson, 120 NYS 741; Paquet v. Eng- 
lish, ete.,, Co., 40 Que. K. B. 573. 
Treadwell v. Greene, 87 App. 
84 NYS 354; Alleghany 
Iron Co. v. Chesapeake, etc., R. Co., 
69 App. Div. 87, 74 NYS 514; Moses 
Way Batch 22. Apps Dives 215.47 INYS 

58 De Gumoens_ v. Equitable 
Trust Co., 211 App. Div. 399, 208 NYS 
130; Wolff v. Hubert, 200 App. Div. 
124,.192-NYS 801: Herrington” y. 
Davitt, 155 App. Div. 831, 140 NYS 
944 [rev 78 Misc. 199, 1389 NYS 198]; 
Cozzens v. American Gen. Engineer- 
ing Co., 126 App. Div. 942, 111 NYS 
350; Smith v. Anderson, 126 App. 
Div. 24, 110 NYS 191; Knickerbocker 
Trust Co. v. O’Rourke Engineering 
Constr. Co., 110 App. Div. 865, 97 NYS 
116; Dempsey v. Bergen County 
Tract. Co., 74 App. Div. 474, 77 NYS 


456; N. London, Inc. v. Salomon, 185 
NYS 41; Granat v. Mendetz, 150 NYS 
438; Bonta Hotel Co. v. Benedict, 


133 NYS 462; 


Smithson vy. Robinson, 
120 NYS 741; 


Boucher vy. Brown, 18 


Que. Pr. 347; Brosseau v. Dechene, 
3Q@ues Pr. v0.9: 
59. Bodine v. Merchantville First 


Nat. Bank, 281 Fed. 571; De Gumoens 
v. Equitable Trust Co., 211 App. Div. 
399, 208 NYS 130; Wolff v. Hubert, 
200+ App. Div. 124, 192° NYS, 801; 
Astor Mortg. Co. v. Tenney, 157 App. 
Div. 361, 142 NYS 265; Herrington 
v. Davitt, 155 App. Div. 831, 140 NYS 
944 [rev 78 Misc. 199, 1389 NYS 198]; 
Peo. v. American Ice Co., 135 App. 
Dive L380) S£2'0) INES) 4he Cozzens iva 
American Gen. Engineering Co., 126 
App. Div. 942, 111 NYS 350; Smith 
v. Anderson, 126 App. Div. 24, 110 
NYS 191; Fischel (vi FWischel, 121 
App. Div. 68) LOGeNYS. Si5se UFeS: 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


So also, particulars may be required as to de- 


Paper Co. v. De Haven, 115 App. Div. 
403, 100 NYS 796; Dempsey v. Bergen 
County Tract. Co., 74 App. Div. 474, 
77 NYS 456; N. London, Inc. v. Salo- 
mon, 185 NYS 41. 

et Smiley v. Frankel, 181 NYS 

[a] Thus, where a complaint al- 
leged that, in consideration of the 
purchase by plaintiff of certain 
shares of the P Oil Co., and of his 
agreement to induce two others to 
purchase an equal amount of stock, 
defendants agreed to purchase the 
stock so bought and to hold plaintiff 
harmless on his agreement with the 
others, and that plaintiff purchased 
the agreed number of shares of the 
P Oil Co. of Calgary, Canada, and in- 
duced the other persons to make sim- 
ilar purchases, but that defendants 
refused to accept the stock when ten- 
dered, which complaint was defective 
in failing to allege that the P Oil Co., 
and the P Oil Co. of Calgary, Canada, 
were the Same corporation, defend- 
ants’ remedy was to demand a bill 
of particulars. Smiley v. Frankel, 
181 NYS 66. 

61. Bodine v. Merchantville First 
Nat. Bank, 281 Fed. 571; Gaudry v.- 
Todd Shipyards Corp., 204 App. Div. 
250, 197 NYS 742; Bloom v. Edgar, 
179 App. Div. 919, 166 NYS 187; Coz- 
zens v. American Gen. Engineering 
Co., 126 App. Div. 942, 111 NYS 350; 
Slingerland v. Curwin, 105 App. Div. 
310, 93 NYS 953; Treadwell v. Greene, 
87 App. Div. 289, 84 NYS 354; Demp- 
sey v. Bergen County Tract. Co., 74 
App. Div. 474, 77 NYS 456; Alleghany 
Iron Co. v. Chesapeake, etc., R. Co., 
69 App. Div. 87, 74 NYS 514; Adams 
v. Dodge, 114 Misc. 565, 187 NYS 688 
[aff 196 App. Div. 957 mem, 188 NYS. 
908 mem]; Reid v. Nelles, (Sask.) 15 
WestLR 578. 

62. Harris v. Drucklieb, 128 App. 
Div.» 1276," 112 NYS! (67 eRiges ves 
Buckley, (2) App.) Div: 618) ‘37°N¥S 
1095; Philadelphia Gas-works Constr. 
Co. v. Standard Gaslight Co., 47 Hun 
255,013 NY Civieroe?! #405 seeStarnm ave 
Yvette Co., 126 Misc. 35, 212 NYS 204 
[mod on other grounds 215 App. Div. 
810 mem, 213 NYS 913 mem]; Thomp- 
son v. De Visser, 106 Mise. 165, 175 
NYS 276. 

{a] In an action on a negotiable 
instrument, where the issue of want 
of consideration can be raised only 
by affirmatively alleging that the in- 
strument was without consideration, 
defendant is not entitled to a bill of 
particulars as to the consideration, 
where he had not raised that issue 
by appropriate allegation. Watson 
v. Universal Transp. Co., 194 App. 
Div. 136, 185 NYS 66. 

{[b] Details merely as to the items: 
making up the consideration of a con- 
tract Sued on need not be required. 
Crane v. Crane, 82 Ind. 459; Miller 
NPE as 144 App. Div. 153, 128 NYS 


63. Bodine v. Merchantville First 
Nat. Bank, 281 Fed. 571; De Gumoens 
v. Equitable Trust Co., 211 App. Div. 
399, 208 NYS 130; Bloom vy. Edgar, 
179 App. Div. 919, 166 NYS 187; Har- 
ris v. Great Eastern Casualty Co., 159 
App. Div. 875, 144 NYS 950; Ward v. 
Hodges, 180 App. Div. 869, 115 NYS 
899; Treadwell v. Greene, 87 App. Div. 
289, 84 NYS 354; Dempsey v. Bergen 
County Tract: Co), 14) App. Dive 4745 
77 NYS 456; Alleghany Iron Co. v. 
Chesapeake, etc., R. Co., 69 App. Div. 
87, 74 NYS 514; Starr v. Yvette Co. 


” 
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tails of the performance of a contract generally,*4 
or the particular respects wherein there has been an 


alleged failure to perform;®® the 


126 Misc. 35, 212 NYS 204 [mod on 
other grounds 215 App. Div. 810 mem, 
213 NYS 913 mem]; Adams vy. Dodge, 
114 Mise. 565, 187 NYS 688 [aff 196 
App. .Div. 957 mem, 188 NYS 908 
mem]. 

fa] In an action by a sculptor to 
charge members of a voluntary as- 
sociation with liability for his serv- 
ices in making a statue, based on a 
written contract with the chairman 
of a committee (1) plaintiff should be 
required to furnish defendant, not 
claimed to be a member of the com- 
mittee, a bill as to what person, and 
as to the names of defendant or de- 
fendants who requested him to pro- 
ceed with the work, or expressed sat- 
isfaction or approval of it, or fur- 
nished articles to be used as models, 
or requested changes to be made, or 
to delay the work, or approved the 
design, with the date thereof, or gave 
notice that they would not receive 
or accept it. Ward v. Hodges, 130 
App. Div. 869, 115 NYS 899. (2) But 
he should not be required to give par- 
ticulars of the relations of defend- 
ants with each other, the date when 
and the manner in which the member 
who executed the contract was au- 
thorized to act, the names of defend- 
ants who permitted him to proceed, 
or knew of and approved the chang- 
es, the date when and the manner in 
which the design was accepted by the 
society, in what manner the statue 
differed from the model, or the names 
of defendant or defendants who 
promised to pay for the work where 
it was alleged that all promised to 
do so. Ward v. Hodges, supra. 

64 Markel-Tucker-Cook Co. _ v. 
Ehrlich, 209 App. Div. 171, 204 NYS 
876; Reincke v. Texas Co., 150 App. 
Div,. 210, 134 NYS 752; American 
Woolen Co. v. Altkrug, 137 App. Div. 
621, 122 NYS 394; Martin v. Moody, 
2 OntWR 153; Blome v. Reg., (Sask.) 
{1919] 1 WestWkly 315. : 

{a] Tllustrations—(1) Where a 
contract for the sale of shipments of 
petroleum products provided that the 
consignee would pay for shipments 
disposed of by draft, the shipper to 
be charged with the amount of the 
draft together with expenses and dis- 
bursements, and to be credited with 
the proceeds, a separate account to 
be kept of each cargo, expenses, cred- 
its, and sales, an assignee of the con- 
signee suing for commissions should 
have been required to furnish a bill 
of particulars, showing the names of 
the persons to whom each of the car- 
goes was sold. Reincke v. Texas Co., 
150 App. Div. 210, 1384 NYS 752, (2) 
Where, in an action by a corporation 
having over three hundred employees 
in its home office and about fifty-five 
salesmen for forty thousand, four 
hundred forty-one dollars and twen- 
ty-five cents, balance due on sales of 
merchandise during a period of near- 
ly a year, of the aggregate value of 
one hundred fifty-eight thousand, 
two hundred fifty-nine dollars and 
fourteen cents, the answer contained 
numerous affirmative defenses and 
counterclaims, involving a_ large 
number of separate transactions, 
such as discounts pursuant to special 
eontracts, damages for breach of war- 
ranty, for breach of contract in re- 
fusing to deliver goods, and for over- 
charges, defendant must, on motion, 
furnish a bill of particulars giving 
the names of the persons with whom, 
and the time and place where, the 
contracts relied on by him were made, 
and the names of the persons on 
whom different demands pleaded were 
made, and whether such demands 
were oral or in writing. American 
Woolen Co. v. Altkrug, 137 App. Div. 
621, 122 NYS 394. 

65. Stabile v. Danini,:132 Md. 567, 
103 A 1048; Schwarzschild, etc., Co. 
v. Empire State Surety Co., 128 App. 
Div. 644, 112 NYS 1036; Smith v. 
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Anderson, 126 App. Div. 24, 110 NYS 
191; Kelly v. St. Michael’s Roman 
Catholic Church, 124 App. Div. 505, 
108 NYS 927; Breslauer Realty Co. 
v. Cohen, 115 App. Diy. 360, 100 NYS 
775; Gross v. Conner, 114 App. Div. 
32, 99 NYS 569; Slingerland v. Cor- 
win, 105 App. Div. 310, 93 NYS 953; 
Brandt v. New York, 99 App. Div. 260, 
90 NYS 929; Hopper v. Weber, 84 
App. Div. 266, 82 NYS 567; Excelsior 
Terra Cotta Co. v. Harde, 68 App. Div. 
633, 74 NYS 163; Sundheimer v. Bar- 
ron, 62 Misc. 263, 114 NYS 804; Smith 
v. Molleson, 18 NYS 558; Riley v. 
Winnipeg, 25 Man. 61, 19 DomLR 567, 
380 WestLR 301; Belovitch v. Mald- 
aver, 20 OntWN 243; Gibson v. Tor- 
onto Bolt, etc., Co., 2 OntWN 257, 17 
OntWR 412. 

66. Gross v. Conner, 114 App. Div. 
32, 99 NYS 569; Lahey v. Kortright, 
5D INE YeuSuUperel+o,. £2. NSte 71 eels 
NYCivProc 352; Markowitz v. Teich- 
man, 52 Misc. 458, 102 NYS 469. 

67. Cal.—Ames v. Bell, 5 Cal. A. 
Tt89 Poo: 

Ill.—Shober, etc., Lith. Co. v. Kert- 


ing, 107 Ill. 344. 
Ky.—Gordon v. Gordon, 168 Ky. 
LRAI1916D 576, 


409, 182 SW _ 220, 
AnnCas1917D 886. 

La.—Hyland v. Rice, 20 La. Ann. 
ae Shields v. Richardson, 7 La, Ann. 
535. 

Me.—Peabody v. Conley, 111 Me. 
LAGS 3 VAT 41a 

Minn.—Davis v. Johnson, 96 Minn. 
130, 104 NW 766. 

Miss.—Columbus, etc., R. Co. v. 
Mississippi Clinic, 120 S 203. 

N. Y.—Nelson v. Greenwich Sav. 
Bank, 146" App. Div. 915, £31 NYS 
1131; Nelson v, Emigrant Industrial 


‘Sav. Bank, 146 App. Div. 915, 131 NYS 


1130; Rhodes v. Adams, 113 App. Div. 
304, 98 NYS 913; Dempsey v. Gaz- 
zam, 77 App. Div. 633, 79 NYS 330; 
Dempsey v. Bergen County Tract. Co., 
74 App. Div. 474, 77 NYS 456; Mc- 
Guire v. Hall, 61..App. Div. 571,. 70 
NYS 795; Rhinelander v. Haan, 66 
ADD Div. DOD oN Loneoe Canvine 
v. Russell, 57 App. Div. 315, 68 NYS 
94; Fruin-Bambrick Constr. Co. v. 
Marks, 48 App. Div. 51, 62 NYS 621; 
Hoey v. National Shoe, etc., Bank, 33 
App. Div. 543, 53 NYS 857; Niemol- 
ler v. Duncombe, 33 App. Div. 536, 53 
NYS 872; Nash v. Spann, 13 Apn. Div. 
226, 42 NYS 964; Rafalsky v. Boehm, 
1 Mise. 87,.20 NYS 374; Cleary. v. 
Ott, 149 NYS 893; Mclaughlin v. Kel- 
ly, 6 NYS 574, 22 AbbNCas 286. 

agua Barnes v. Wood, 16 LancLRev 
: Wis.—Horn vy. Ludington, 28 Wis. 
1 


Ont.—Locke v. Toronto Gen. Trusts 
Corp., 12 OntWR 168. 

[a] Specifications may be re- 
quired: (1) As to the particular por- 
tions of the work alleged to have been 
done in a careless and unworkman- 
like manner. ,Cunningham v. Mas- 
sena Springs, etc., R. Co., 3 NYS 98, 
16 NYCivProc 244. (2) As to wor 
done contrary to ,directions. Rafal- 
sky v. Boehm, 1 Misc. 87, 20 NYS 374. 
(3) In an action by a son against his 
father’s administrator for reimburse- 
ment for expenses in procuring his 
brother’s parole from prison, showing 
plaintiff's claim in detail. Gordon v. 
Gordon, 168 Ky. 409, 182 SW _ 220, 
LRA1916D 576, AnnCasi917D 886. 

[b] Attorney’s ‘Sservices.—(1) A 
bill of particulars is demandable in 
an action for legal services, although 


‘the same degree of detail is not re 


quired as in an action to recover for 
merchandise sold. Davis v. Johnson, 
96 Minn. 130, 104 NW 766. (2) “Ifa 
contract of employment obliges the 
atturney to make a detailed and sep- 
arate charge for each item of service 
rendered, then he should in an action 
against his client to recover the fee 
file a bill of particulars, setting out 
fully and in detail the sérvices 
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claimed to have existed in the title to land as con- 
stituting a breach of contract;°® as to services ren- 
dered,®? or in what respects a contract for services 


charged for. But, where the employ- 
ment is general to-do specific work, 
or attend to a particular case or mat- 
ter of business, the account need not 
be any broader or fuller than the 
contract.” Morehead v. Anderson, 125 
Ky. 77, 86, 100 SW 340, 30 KyL 1137. 
(3) Generally particulars may be re- 
quired setting forth the name or 
names of the person or persons at 
whose instance the services were ren- 
dered. Dempsey v. Bergen County 
TACT COs, U4acAup Dee Dy lvan Ai teen lids INGNGSS 
456. (4) A copy of the request for 
such services, if in writing, and if 
the terms thereof are oral, together 
with the time and place of making 
the same. Dempsey v. Bergen Coun- 
ty Tract. Co., supra. (5) The terms 
of the agreement for the services. 
Pace v. Amend, 164 App. Div. 209, 
149 NYS 738. (6) An itemized state- 
ment of the services rendered. 
Dempsey v. Bergen County Tract. Co., 
Supra; Bien v. Ali, 165 NYS 270: 
(7) The dates of such services. Bien 
v. Ali, supra. But see Gormly v. 
Smith, 165 App. Div. 169, 150 NYS 
614 (plaintiff need not show on what 
day or what parts of days the servy- 
ices were rendered). (8) The rea- 
sonable value of the services. Wolfe 
v. Miller, 178 App. Div. 887, 164 NYS 
302; Bien v. Ali, supra. CS) Eve 
valuation of the services rendered 
must be with such particularity as 
to indicate the method of computing 
the bill. Shaffer v. Cross, 13 La. Ann. 
110; Squires v. Kissam, 121 App. 
Div. 607, 106 NYS 373; Aub v. Hoff- 
mann, 120 App. Div. 50, 104 NYS 
913. (10) Thus, where the complaint 
in an action by an attorney for sery- 
ices rendered and moneys expended 
alleged that between dates named 
plaintiff rendered services to defend- 
ant of the reasonable value of an 
amount specified and expended a cer- 
tain other amount, and the bill of 
particulars served on defendant’s 
demand consisted mainly of dates 
of certain interviews and consulta- 
tions, writing and receiving letters, 
and such an item as “To services 
in defendant’s interest in 17 fore- 
closure actions covering D. proper- 
ties and in bankruptcy proceedings” 
between dates named, defendant was 
entitled to a further bill of particu- 
lars, showing plaintiff's services in 
each of the specified actions or pro- 
ceedings and his valuation thereof as 
to each action or proceeding, and also 
other services, if any, of a general na- 
ture outside such actions or proceed- 
ings, and his valuation thereof. 
Squires v. EKissam; supra. ii) Tf 
the attorney enumerates in his com- 
plaint the specific items of legal in- 
vestigation made by him and suits 
brought and proceedings instituted, 
he should be required to give a bill 
of particulars stating the charges in 
each of the suits or proceedings. 
Shaffer v. Cross, supra; Aub v. Hoff- 
mann, supra. (12) A statement of 
the valuation of each detail in each 
proceeding is not required. Shaffer 
v. Cross, supra; Aub v. Hoffmann, 
supra. (13) Where the services of an 
attorney sued for all relate to one 
subject, he should not be required 
by a bill of particulars to place a 
valuation on each item of the service 
he claims to have performed. Moore 
v. Scharnikow, 48 Wash. 564, 94 P 
117. (14) Where attorneys’ services 
sued for were rendered in connection 
with two actions, plaintiffs were not 
required, in response to a demand for 
a bill of particulars, to itemize each 
step taken in the preparation for trial 
and the trial of the actions, fixing a 
separate charge for each, but were 
only required to state -that the 
amount demanded was for services in 
such actions. Thorp v. Ramsey, 51 
Wash. 530, 99 P 584. (15) And in an 
action to recover a lump sum for at- 
torneys’ services, where the first elev- 
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was broken ;°8 as to details of goods bought or sold;*® | and details as to money paid.?° Too, particulars may 


en folios of the complaint alleged 
that defendant retained plaintiffs to 
represent her in legal difficulties, 
enumerating nine subjects, with an 
estimate of the amount involved in 
each subject, the only allegations of 
services rendered being contained in 
the third paragraph of the complaint, 
an order requiring plaintiffs to fur- 
nish a bill of particulars in the form 
of specified charges for each item 
snumerated in folios of the complaint 
numbered one to nine, which were 
not items of services, but only items 
submitted for consideration, was er- 
roneous. 
Div. 50, 104 NYS: 913. (16) Where 
the claim of an attorney, who asserts 
a lien on his client’s papers for his 
Services in an action, and in other 
matters, is sent to a referee to deter- 
mine the amount of the claim, the 
client, apprised of the general na- 
ture of the claim, is not entitled toa 
bill of particulars, since the attorney 
must prove the services and their val- 
ue, Subject to the right of the client 
to cross-examine, and to reasonable 
adjournments to meet the evidence. 
Daecey v. Fogel, 144 App. Div. 160, 
128 NYS 750. (17) An account item- 
izing the services, and containing a 
lump sum as the charge therefor, is 
sufficient. Peabody v. Conley, 111 
Me. 174, 88 A 411. (18) An account 
filed with the petition showing in de- 
tail all expense incurred, and a gen- 
eral charge of a named amount for 
services in preparing abstracts and 
perfecting the title to thirty-eight 
hundred acres of land known as the 
“Morehead coal property,’’ Muhlen- 
berg County, and advising and con- 
sulting thereto, was a sufficient bill 
of particulars. Morehead vy. Ander- 
son, 125 Ky. 77, 100 SW 340, 30 KyL 
Thre (19) A bill of particulars 
showing that between specified dates 
the attorney examined accounts of 
creditors of a deceased and petitions 
of creditors for the sale of real es- 
tate and a return of sale thereon, and 
that on a specified date he prepared 
answers to the petitions of creditors, 
and that between specified dates he 
was obliged to appear in court at 
hevrings and trials of such proceed- 
ings in relation to matters connected 
with the administration of the es- 
tate, is sufficient to notify defendant 
of the nature of the services rendered, 
and to authorize evidence of the char- 
acter of the services performed in 
connection with the administration 
of the estate. Ames vy. Bell, 5 Cal. A. 
PEson od (20 )e Asbilleot-particus 
lars, filed with a declaration in an 
action for attorney’s fees, giving the 
date of the services, the proceeding 
in which they were rendered, and the 
sum charged for the entire services, 
is sufficient. Newman vy. Levi, 74 W. 
Via. 220, ol) Sle 1036. 

[c] In an action for surgical and 
medical services rendered, where one 
count was for professional services 
rendered the person named, including, 
the setting of a fractured left thigh 
and after attention amounting to one 
hundred and fifty dollars, and the 
other count was for accompanying 
the person to a hospital and suturing 
and dressing wounds, twenty-five dol- 
lars, for calls attending the patient 
at the hospital, twenty-four dollars, 
and for removal of stitches at the 
hospital, one dollar, defendant was 
entitled to a bill of particulars, and 
anything less than an itemized state- 
ment setting out each visit made by 
the doctor and charge therefor would 
not be a “bill of particulars,’ under 
Code (1906) § 734. Columbus, etce., 
R. Co. v. Mississippi Clinic (Miss.) 
120 S 208. 

[d] Particulars not granted.—(1) 
Where a piece of work is completed 
by numerous successive acts of serv- 
ice, all contributing to Such comple- 
tion, it is not necessary to set out in 


Aub v. Hoffmann, 120 App. f 


a bill of particulars each service so 
contributing, and its character. 
Shaffer v. Cross, 13 La. Ann. 110; 
Johnson v. Mallory, 25 N. Y. Super. 
681; Donohue vy. Pomeroy, 19 NYS 
569; Thompson v. Knickerbocker Ice 
Co., 2 NYS 18; Albright v. Snyder, 11 
Pa.oCo-e 255. (2) Whenever, there- 
fore, the efforts of a party are di- 
rected to the accomplishment of a 
work to which they all contribute, 
and there is no ordinary mode of 
measuring the compensation for each 
act or series of acts bringing about, 
or tending. to do so, the final result, 
it is not necessary to furnish a bill 
of particulars of the services. John- 
son v. Mallory, supra. (3) Where the 
contract provides for a fixed price to 
be paid for services, no bill of par- 
ticulars will be ordered. Stilwell v. 
Hernandez, 7 Daly (N. Y.) 485; White 
v. West, 27 Misc. 397, 58 NYS 841; 
Fry v. Manhattan Trust Co., 24 NYS 


573. 
68. Walsh v. Kurz-Kasch Co., 4 F. 
(2d) 746; Varnum v. Huntington, 174 


App. Div. 392, 161 NYS 165; Stern v. 
Bellas, 166 App. Div. 806, 152 NYS 
258; Posner v. Rosenberg, 149 App. 
Div. 270, 133 NYS 702; Burhans |v. 
Hudson River Wood Pulp Mfg. Co., 
116 App. Div. 132, 101 NYS 271; Ma- 
caulay v. Anthony, 66 Misc. 173, 121 
NYS 278; Lyons v. Union Pac. Tea 
Co., 175 NYS 243; Ackerman v. Sie- 
gel, 170 NYS 522; Unger v. Sherman, 
167 NYS 594; Krause v. Jarkow, 160 
NYS 1005; Caziare v. Abram French 
Co., 36 NYS 971; Scott v. Mewbery, 
3 Ont. 252. 

[a] Particulars granted.—A _ bill 
of particulars may be required to 
specify: (1) Details of the false en- 
tries, errors, omissions, and erasures 
of a bookkeeper by reason of which 
he was discharged. Clemons v. Wort- 
mann, 89 App. Div. 611, 85 NYS 444. 
(2) The names of customers alleged 
to have been lost through the agent’s 
or servant’s misconduct. Bell v. 
Heatherton, 66 App. Div. 603, 73 NYS 
242; Kraft v. Dingee, 38 Hun (N. Y.) 
845; Reichardt v. Plaut, 98 NYS 195; 
Peabody v. Cortado, 18 NYS 622. (3) 
In what other respects an agent or 
servant disregarded his instructions 
or was guilty of misconduct for 
which he was discharged. Burhans 
v. Hudson River Wood Pulp Mfg. Co., 
116 App. Div. 132,101 NYS 271; Spitz 
v. Heinze, 77 App. Div. 317, 79 NYS 
187. (4) Where defendant in an ac- 
tion for breach of contracts of em- 
ployment alleged in his answer that 
plaintiff was rightfully discharged 
because, “for a long time previous 
thereto he had ‘persisted in a course 
of conduct antagonistic to defend- 
ant’s . . . superintendent, injurious 
to and destructive of the discipline 
among the employees at defendant’s 
said works,’” plaintiff was entitled 
to a bill of particulars, specifying 
the nature and items of the ‘‘course 
of conduct” referred to in the answer, 
and the acts and omissions of plain- 
tiff which were injurious to discipline 
whereby he failed and neglected to 
codperate with the superintendent 
or antagonized him. Burhans v. Huad- 
son River Wood Pulp Mfg. Co., supra. 
(5) The defense, in an action for 
wrongful discharge from employ- 
ment, that the discharge was “for and 
on account of the failure to perform 
her duties as saleswoman”’ entitles 
plaintiff to a bill of particulars, be- 


cause of the allegation of the com-., 


plaint that up to her discharge “ ‘she 
continued to perform’ her duties.” 


Macaulay v. Anthony, 66 Misc. 173, 
121 NYS 278. (6) In an action for 
wrongful discharge of a servant, 


where the master pleaded justifica- 
tion in that the servant was guilty 
of behavior tending to impair the 
morals and success of the shop, plain- 
tiff could have demanded a bill of par- 
ticulars. Ackerman vy. Siegel, 170 
NYS 522. (7) Plaintiff, suing on an 


agreement terminating a contract of 
employment, is entitled to a bill of 
particulars as to the respects in 
which he was not faithful and con- 
scientious and failed to devote his 
entire time to the business. Unger v. 
Sherman, 167 NYS 594. (8) In a suit 
for breach of an employment con- 
tract, defended on the ground that 
plaintiff was insubordinate and did 
not observe the regular hours of ent- 
ployment, he is entitled to a bill of 
particulars showing when he came 
late to work, how late he was, and 
on what occasions he was insubordi- 


ane Krause v. Jarkow, 160 NYS 
1 5 
[b] Particulars denied.—(1) In an 


action against a company dealing in 
silks for breach of its contract to 
employ plaintiff as general manager 
for three years, defendant company, 
in its answer, alleging that plaintiff 
manager was discharged, among oth- 
er reasons, because he failed to com- 
municate to it through its president 
certain information as to trade con- 
ditions, the court cannot order de- 
fendant company to give precise par- 
ticulars as to the information which 
plaintiff manager failed to communi- 
cate, its grievance being that plaintiff 
refused to impart the information. 
Reilly v. Henri Gutmann Silks Corp., 
195 App. Div. 681, 187 NYS 717. (2) 
Where, in an action for a servant’s 
alleged wrongful discharge, the an- 
swer merely alleges that plaintiff was 
not diligent in searching for other 
employment and does not allege any 
employment or salary that plaintiff 
might have secured, defendants need 
not furnish a bill of particulars stat- 
ing in detail the names and addresses 
of persons from whom plaintiff could 
have secured employment, the nature 
thereof, and the salary he could have 
earned. Reichardt v. Plaut, 98 NYS. 
195. (8) Where, in such an action, 
defendants claimed that plaintiff im- 
properly and improvidently employed 
persons who were unsuited for the 
work required, defendants were not 
required to file a bill of particulars 
giving the addresses of persons al- 
leged to have been improvidently 
employed. Reichardt v. Plaut, su- 


ra. 

Particulars of plea or answer in ac- 
tion for wrongful discharge see Mas- 
ter and Servant § 116. 

69. Del.—O’Hara vy. Reed, 17 Del. 
138, 39 A 776. 

Ga.—Martin v. Fyffe, Dudl. 16. 

N. Y.—Fischer v. Hobbs Wall Pa- 
per Co., 177 App. Div. 653, 164 NYS 
623; Oatman v. Watrous, 99 App. Div. 
254, 20 NYS 940; Nash vy. Spann, 13 
App. Div. 226, 42 NYS 964; Roberts 
v. Safety Buggy Co., 1 App. Div. 74, 
86 NYS 1094; Rouget v. Haight, 57 
Furs 119) a ONES 75 1 Cleary v2 Otte 
149 NYS 8938; Thoesen vy. Crowe, 10 


NYS 177, 19 NYCivProc 74; Dyett 
v. Seymour, 8 NYSt 429; St. John v. 
Beers, 24 HowPr 3877. 

Oh.—Wayne vy. Jones, 3 Oh. Dec. 


(Reprint) 348. 

Ont.—Jobin-Marrin Co. v. Quality 
Canners Co., 17 OntWN 96. 

A ay wise beta v. Rosenfield, 7 Que. 
ve. : 

[a] Persons to whom and the 
prices for which certain sales were 
made may be required to be stated in 
such a bill of particulars. U. S. Pa- 
per Co. v. De Haven, 115 App. Div. 
403, 100 NYS 796; Ziegler v. Garvin, 
84 App. Div. 281, 82 NYS 769; Ross v. 
Willett, 11 NYS 621. ° 

[b] Character of merchandise 
may be required in a bill of particu- 


race O’Hara v. Reed, 17 Del. 138, 39 
[el Details as to failure of goods 


to correspond with sample may be 
required, although not as to the cause 
of the defect. Jobin-Marrin Co. v.. 
Quality Canners Co., 17 OntWN 96. 
70. Kinkade v. Champion Horse 
Shoe, Co., 732: Cal. A. 435, 163 Pa 228% 


For later cases, developments and changes in'the law see cumulative Annotations, same title, page and note number, 
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be required as to an account,"* 


be specified.’ ® 


and as to the items 
making up a balance sued for.72. Further, the names 
and addresses of such parties with whom contracts 
were made or might have been made, the loss of 
which, by reason of breach of contract, caused dam- 
age, may be required,*? as well as the names of cus- 
tomers to whom discounts have been made in the 
resale of goods, together with the amounts thereof 
and expenses of the resale,74 and the quantities, 
kinds, and prices of the goods which plaintiff alleges 
he was compelled to purchase in the place of those 
which defendant had contracted, but had failed, to 
supply, and the dates of the purchases.7° Details as 
to shortages and losses which occurred and which it 
is claimed defendant contracted to be liable for must 
Particulars may be required as to 
facts alleged as an excuse for nonperformance,*” as 
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the tort.®3 


to alleged controversies respecting a contract and 


Nelson v. Greenwich Sav. Bank, 146 
App. Div. 915, 181 NYS 1131; Nelson 
v. Emigrant Industrial Sav. Bank, 146 
App. Div. 915, 131 NYS 1130; New- 
man v. West, 101 App. Div. 288, 91 
NYS 740; Pruyn v. Ecuadorian As- 
soc.,, 94 App. Div. 195, 87 NYS 970; 
Rosenberg v. Hammerstein, 12 App. 
Div. 575, 42 -NYS 42; “Auerbach  v. 
Pellman, 125 NYS 782; Horn v. Lud- 
ington, 28 Wis. 81. 

[a] Thus particulars may be re- 
quired as to: (1) Time and place 
where defendant requested plaintiff 
to expend the money. Auerbach v. 
Pellman, 125 NYS 782. (2) Time and 
place of payment. Nelson v. Green- 
wich Sav. Bank, 146 App. Div. 915, 
131 NYS 1131; Nelson v. Emigrant 
Industrial Sav. Bank, 146 App. Div. 
915) 131 NYS !1130: =-(3)" Names’ ‘of 
persons to whom the money was paid. 
Nelson v. Greenwich Sav. Bank, su- 
pra; Nelson v. Emigrant Industrial 
Sav. Bank, supra; Auerbach v. Pell- 
man, supra. (4) Addresses, so far as 
known, of the persons to whom it 
i Nelson v. Greenwich Sav. 
supra; Nelson v. Emigrant 
Industrial Sav. Bank, supra. (5) For 
what purposes it was paid. Auerbach 
v. Pellman, 125 NYS 782. (6) Manner 
of the claimed payments. Nelson v. 
Greenwich Savy. Bank, 146 App. Div. 
915, 131 NYS 1131; Auerbach v. Pell- 
man, supra. (7) Whether they were 
in one lump sum or in several sums. 
Auerbach v. Pellman, supra. (8) 
Time and place of defendant’s prom- 
ise to pay. Auerbach v. Pellman, 
supra. 

Action for money paid see Money 
Paid 416-7. p 11, 

71. See Accounts and Accounting 
§§ 158-167, 396. 

72. Thillman v. Shadrick, 69 Md. 
528, 16 A 138; Boardman v. Trotter, 
15 Daly 265, 6 'NYS 519, 17 NYCivProe 
284 [app dism 117 N. Y. 636 mem, 22 
NE 1129 mem]; O’Loughlin v. ‘Ay- 
rault, 133 NYS 444; Ralston v. Ault- 
man, (Tex Civ: A’) 26 SW 746. 

73. Van Vranken v. Judge Wayne 
County Cir. Ct., 85 Mich, 140, 48 NW 
499; Moore v. ‘American Molasses €o., 
179 App. Div. 505, 166 NYS 4. [Trev 
163-NYS 6337; U. <I Paper Co. v. De 
Haven, 115 App. Div. 403, 100 NYS 
796; Royle v. Goodwin, 98° App. Div. 
95, 90 NYS 142; Henry v. Talcott, 
26 Misc. 79, 56 NYS 684 [aff 71 App. 
Div. 616 mem, 76 NYS 1032 mem (rev 
on other grounds 175 NY 385, 67 NE 
617)]; Baltimore Mach. Works v. Mc- 
Kelvey, 71 App. Div. 340, 75 NYS 
1090; Mussinan v. Willner "Wood Co., 
69 App. Div. 448, 74 NYS 1026; Ex- 
celsior Terra Cotta Co. v. Harde, 68 
App. Div. 638, 74 NYS 163; Jacobs 


v. Water Overflow Preventive Cog 
NYS 346; Williams v. Folsom, 13 
NYS 712. 

74, Henry v. Talcott, 26 Misc. 79, 


B56 NYS 684 [aff 71 App. Div. 616 
mem, 76 NYS 1032 mem (rev on oth- 
er grounds 175 N. Y. 385, 67 NB 617)]. 

75. Standard Supply Co. v. Toupin, 


28 Man. 627. 

76. Schaffer Stores Co. v. Sweet, 
132 Misc. 38, 228 NYS 599. 

77. Mattoon v. Ives, 169 App. Div. 
830, 155 NYS 679; Charles P. Boland 
Co. v. Emma Willard School, 152 App. 
Div. 915, 187 NYS 474 [mod 76 Misc. 
18, 136 NYS 314]. 

fa] Thus (1) plaintiff, claiming it 
was excused from performing various 
portions of its building contract, 
should be required to give a bill of 
particulars as to whether it was ex- 
cused verbally or in writing, and by 
whom; also how defendant, as plain- 
tiff claims, made it unnecessary for 
it to obtain the certificate of the ar- 
chitect as to payments’ earned. 
Charles P. Boland Co. v. Emma Wil- 
lard School, 152 App. Div. 915, 137 
NYS 474 [mod 76 Misc. 18, 136 NYS 
314]. (2) In an action against four 
defendants for breach of contract, de- 
fendants are entitled to a bill of par- 
ticulars as to which of them acted in 
the modification of the contract 
claimed by plaintiff as an excuse for 
his own nonperformance. Mattoon 
vy. Ives, 169 App: Div: 830, 155 NYS 
679. (3) In such case plaintiff should 
specify whether the claimed modifica- 
tion was oral or in writing. Mattoon 
v. Ives, supra 

78. Hudnut ey, Co. v. Mahon- 
ey, 119 NYS 28 

[a] Thus aoeendants sued by a 
corporation for failure to construct a 
building according to contract, alleg- 
ing acceptance of the building with 
waiver of noncompliance, and settle- 
ment after controversies and disputes 
between the parties, should be re- 
quired to give a bill of particulars as 
to the officer or agent of plaintiff ac- 
cepting with waiver and making set- 
tlement, and also as to details of con- 
troversies and settlement. Hudnut 
Realty Co. v. Mahoney, 119 NYS 283. 

79. Smith v. Anderson, 126 App. 
Div. 24, 110 NYS 191. 

[a] Thus, where defendant, in an 
action on a contract, pleads that he 
was released from his’ obligation 
thereunder, he should be required to 
particularize the release so as to state 
whether or not the release was ex- 
press, and if so, to set forth a copy 
thereof, and, if implied from acts, to 
set forth in general terms the nature 
of such acts. Smith v. Anderson, 
126 App. Div. 24, 110 NYS 191. 


80. See Payment § 144. 

81. Bush v. Roberts, 4 Ga. A. 531, 
62 SE 92. ‘ 

[a] Reason for rule.—‘If one, as 


an original undertaking, upon a con- 
sideration, has assumed to pay a 
definite amount of the indebtedness 
of another, it is none of his concern 
whether the debt thus assumed in 
behalf of the debtor is greater or less 
than his actual total indebtedness.” 
Bush’ v. Roberts, 4,Ga. A. 531, 533, 
62 SE 92. 

82. In particular actions or pro- 
da see cross references supra 
p. 
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settlement thereof,’® as to a release,’® or as to a 
claim of payment.*° 
promise assuming a definite amount of another’s debt 
as an original undertaking is not entitled to a bill of 
particulars specifying the items of the debtor’s entire 
account with the ereditor.*? 

[§ 899] 3. Particulars as to Torts.®? 
pleader’s cause of action, defense, or counterclaim 
arises out of a tort, he may be required to show by a 
bill of particulars the time, place, and circumstances 
of the particular act or acts alleged as constituting 
So a pleader must specify as to whether 
an alleged assault upon plaintiff was by defendant or 
by an agent of defendant encouraged by him to do 
so;# and he must specify as to the details of an al- 
leged conspiracy ;*° as to the specific acts constituting 
an alleged conversion;%* as to whether a demand for 


A person who is sued upon a 


Where a 


83. U. S—U. S. A. Bentley, etc., 
Co., 293-Fed. 229, 245 [eit Cyc]. 

Mont.—Rogness v. Northern Pac. 
Re Conts9) Mont Bis, lo Gk, 989. 

N. Y.—Bjork v. Post, 125 App. Div. 
813, 110 NYS 206; Critelli v. Rodgers, 
87 Hun 530, 34 NYS 479 [aff 151 N. Y. 
675 mem, 46 NE 1146 mem]; Post- 
Express Printing Co. v. Adams, 55 
Hun 35, 8 NYS 276, 24 AbbNCas 246; 
Wells v. Van Aken, 39 Hun 315. 

Ont.—Pringle v. Beath, 20 OntWN 
318; SAAS G A Bank v. Menzies, 7 Ont 
WN 1 
eee A viley v. Bordeaux, 8 Que. Pr. 

Particulars of contributory negli- 
gence see supra § 889 note 79 [a]. 
ree Gould v. McLaughlin, 112 NYS 

Pleading in action for assault and 
battery see Assault and Battery §§ 


63-95. 
85. Patterson v. Buffalo Corn 
EXxch., 197 Fed. 686; Evening Herald 


Co. v. Kilmer, 167 App. Div. 399, 153 


NYS 121; Michaels v. Hillman, 181 
NYS 161. 
[a] MIllustrations.—(1) In an ac- 


tion for conspiracy, defendants are 
entitled to a bill of particulars alleg- 
ing the respect in which it was 
claimed they acted unlawfully and 
the manner in which they combined 
or agreed to injure plaintiff in his 
business or reputation. Patterson 
v. Buffalo Corn Exch., 197 Fed. 686. 
(2) A bill of particulars will be re- 
quired of plaintiff, stating names and 
residences of persons involved in an 
alleged conspiracy by a labor union, 
its officers and members, against 
plaintiff, and of those participating 
in acts constituting alleged intimida- 
tion, threats, violence, or other un- 
lawful means against an employer or 
employee, in case of a strike, and of 
those participating in any alleged 
acts causing a violation of contracts. 
Michaels v. Hillman, 181 NYS 161. 
(3) In an action by plaintiff newspa- 
per charging a conspiracy to injure 
its business, a bill of particulars 
seeking to learn the names of defend- 
ant’s agents alleged to have commit- 
ted the wrongful acts complained of 
and the names of those whom such 
servants had influenced to discontin- 
ue to patronize plaintiff newspaper 
as advertisers and subscribers should 
be furnished. Evening Herald Co. v. 
ene 167 App. Div. 399,-153 NYS 

Pleading in action poe conspiracy 
see Conspiracy §§ 214-222. L 

180 App. 


86. Schirmer v. Kline, 
Div. 812, 168 NYS 67. 

[a] Thus, where a complaint al- 
ie conversion of a share of stock 
by defendants and a refusal to return 
the same on demand, defendants are 
entitled to a bill of particulars as to 
the acts constituting the alleged con- 
version by their codefendant. Schir- 
mer v. Kline, 180 App. Div. 812, 168 
NYS 67. 

Pleading in action for conversion 
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chattels allegedly converted was oral or in writing ;°7 
the names of persons from whom an attorney col- 
lected and wrongfully retained money,®® and of those 
to whom chattels were wrongfully sold by him;*® 
the dates and amounts of money received and con- 
verted;°° and a description of securities alleged to 
have been converted;°! although where plaintiff in 
conversion seeks to recover the value of the chattels 
only, and not damages for their retention, defendant 
is not entitled to a bill of particulars for the items 
Further, the pleader must specify 
the property alleged to have been fraudulently dis- 
posed of or encumbered ;°* the number, description, 
and value of articles sought to be recovered;°* the 
particular statutes of a foreign state alleged to have 
been violated by defendant’s misappropriation of cor- 
porate funds;°® the “gifts, threats, arts and wiles” 
alleged to have been used in alienating a wife’s af- 
fections;°® the times and places of criminal acts al- 
leged as a basis of an action for criminal conversa- 


of damages.°? 


PLEADING 


tion,®* although a bill will not be ordered for the pur- 


see Trover and Conversion [38 Cyc 
2065-2074]. 

87. Kalina v. American Label Co., 
146 App. Div. 718, 131 NYS 410. 

88. Washburn v. Graves, 117 App. 
Div. 343, 101 NYS 1043. 

89. Washburn v. Graves, supra. 

90. Orden Germania v. Devender, 
12 Daly 500, 6 NYCivProc 161; Marks 
v. Greenwald, 12 Mise. 554, 34 NYS 


20. 
91. Allen vy. Stead, 11 NYS 536. 
92. Kalina v. American Label Co., 


146 App. Div. 718, 131 NYS 410. 


hos Harding v. Bunnell, 14 Pa. Co. 
94. Chisolm_ v. Straus, 110 App. 


Div. 552, 97 NYS 258; Ottman v. Grif- 
fin; 53: Hun 164, 6 NYS/95/217 NY¥Civ 
Proc 184; Texas, etc., R. Co. v. Weath- 
erby, 41 Tex. Civ. A. 409, 92 SW 58. 

' 95. Deininger 
Div.) 205, 2189 NYS 337- 

96. Wood vy. Gledhill, 12 NYS 764, 
20 NYCivProc 155. 

Pleading in action for alienation of 
affections see Husband and Wife § 
1001. 

97. Gary v. Judge Eaton Cir. Ct., 
132 Mich. 105, 92 NW 774; Shaffer v. 
Holm, 28 Hun 264, 3 NYCivProc 81. 

Pleading in action for criminal 
conversation see Husband and Wife 
§§ 1054, 1055. 

98. Vansant v. Lindsley, 2 App. 
CONC) ea2). 

99. Madden v. Underwriting, etc., 
Co., 10 Mise. 27, 30 NYS 1052 (rebates 
to procure insurance). 

1. Tilton v. Gans, 
612, 140 NYS 782. 

[a] Thus, where “it appears that 
the plaintiff has had the benefit of a 
complete examination by accountants 
of the books and records of the cor- 
poration, and of an examination of 
its president and treasurer... 
[he] should, therefore, be in a posi- 
tion to know what he expects to prove 
upon the trial, and there is no impro- 
priety in requiring him to limit the 
general allegations of his complaint 
by a bill of particulars. We are of 
opinion, therefore, that he should be 
required to state how and in what 
manner he claims the corporation has 
not been regularly and properly con- 
ducted; and give the dates and 
amounts of the sum claimed to have 
been wrongfully permitted by the 
defendants to be taken from the 
treasury of the corporation on ac- 
count of alleged dividends which he 
claims were not due or payable; and 
the dates and amounts claimed to 
have been wrongfully taken from 
the treasury of the corporation and 
paid and disbursed to others and for 
other purposes; and to specify the 
entries and cross-entries in the books 


155 App. Div. 


v. Ward, 218 App. 


of the corporation which he claims 
to be incorrect and incomplete; and 
the dates and sums of money claimed 
to have been wrongfully charged 
against the corporation to the credit 
of persons to whom the corporation 
was not indebted, and the names of 
such persons; and the dates of the 
payment of salaries claimed to have 
been exorbitant and unauthorized, 
and the names of the officers to whom 
they were paid; and the debts and 
amounts of money alleged to have 
been paid in discharge of loans of 
the corporation, which it is claimed 
were not made, and the names of the 
persons to whom it is claimed such 
payments were made; and the dates 
upon which it is claimed the defend- 
ants acquired moneys from the cor- 
poration which should be equally dis- 
tributed among all the stockholders 
of the corporation, and the amounts 
thereof, and the names of officers or 
directors who it is claimed acquired 
such moneys.” Tilton v. Gans, 155 
App. Div. 612, 613, 140 NYS 782. 

2. Barrett Mfg. Co. v. Sergeant, 149 
Appel Div Ay el sou eNeYS ab26, uel NN Civ, 
ProcNS 39; Boskowitz v. Sulzbacher, 
124 App. Div. 682,109 NYS 186; 


Douthitt v. Nassau F. Ins. Co., 115 
App. Div. $02, 101 NYS 94;, Liscomb 
v. Agate, 51 Hun 288, 4 NYS 167; 


British Legal, etc., Assur. Co., Ltd. v. 
Sheffield, [1911] 1 Ir. 69; Stewart v. 
Bundock, 25 OntWN 657; Vallieres v. 
Laframboise, 27 Que. Pr. 298; Pre- 
fontaine v. Martin, 3 Que. Pr. 157. 

Pleading in action for fraud see 
Fraud §§ 144-160. 

8. Liscomb v. Agate, 51 Hun 288, 
4 NYS 167. 

4. Williams v. Folsom, 13 NYS 712 
[rev 14 NYS 448, 26 AbbNCas 874]. 

5. Justum v. Bricklayers, ete., Un- 
ion, 78 Hun 503, 29 NYS 621. 

6. Pruyn v. Ecuadorian Assoc., 94 
App. Div. 195, 87 NYS 970; Riker v. 
Erlanger, 87 App. Div. 137, 84 NYS 
69s. He Bo eCratintComw, Knapp. 60. 
App. Div. 9, 69 NYS 665; Deimel v. 
Olney, 18 AbbNCas (N. Y.) 248. See 
British Legal, etc.,, Assur. Co., Ltd. 
v. Sheffield, [1911] 1 Ir. 69 (particu- 
lars of time, place, and manner grant- 
ed as to persons by whom represen- 
tations were made, but not as to 
whom they were made). 

7. New York Edison Co. v. McDon- 
54 Misc. 63, 104 NYS 606. 

8. New York Edison Co. v. McDon- 
supra. 

- Howland v. Bradley Contracting 
Co., 155 NYS 510; Pierini v. Ullman, 
137 NYS 696. 

[a] Thus, in an action for injury 
to a pedestrian who fell into an ex- 
cavation constructed by defendant 
contractors, in front of two lots 


whom they were given; 
wrongful conduct by officers and directors of a cor- 
poration;! the particulars of alleged fraud,? and 
repudiation ;* the names of persons with whom al- 
leged fraudulent dealings were had,* or who were 
unlawfully influenced by defendant to plaintiff’s dam- 
age;> and the time, place, and manner of the making 
of false representations and by whom and to whom 
made.® Particulars may also be required as to wheth- 
er a claimed obstruction of, and interference with, 
plaintiff’s property was actual or prospective,’ and 
the dates of such interference or obstruction;* as 
to the specific location® and character’? of alleged 
negligent acts which it is claimed caused damage; 
the circumstances in which certain property, machin- 
ery, or appliances were out of repair,*! or negligently 
constructed, operated, or maintained ;1? as to the na- 
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pose of requiring a party to state times and places of 
alleged repetitions of the act;°* the times, places, 
and manner of giving rebates, and the persons to 


;°° the details of alleged 


owned by codefendants, one of the 
codefendants is entitled to a bill of 
particulars showing whether plain- 
tiff fell in front of one lot or the 
other. Pierini v. Ullman, 137 NYS 
696 


10. Howland v. Bradley Contract- 
ing) Coy 155 NYS 510° 

Pleading in action for negligence 
see Negligence §§ 626-707. 

11. Zulkowski v. American Mfg. 
Co., 163 Fed. 550; Heslin v. Lake 
Champlain, ete., R. Co., 109 App. Div. 
814, 96 NYS 761; Burke v. Frenkel, 
95 App. Div. 89, 88 NYS 517; Robin- 
son v. Stewart, 84 App. Div. 594, 82 
NYS 928; Daly v. Bloomingdale, 71 
App. Div. 563, 76 NYS 131; Wilson 
v. American Steel, etc., Co., 56 App. 
Div. 527, 67 NYS 508; Steinleger v. 
Frankel, 117 Misc. 693, 192 NYS 74; 
McCarthy v. Lehigh Valley R. Co., 6 
Misc. 422, 27 NYS 295; Unger vy. Sher- 
man, 167 NYS 594; Keairns v. Coney 
Island, etc., R. Co., 1 NYS 906. 

12. Wilson v. New England Nav. 
Co., 197 Fed. 88; Zulkowski v. Ameri- 
can Mfg. Co., 163 Fed. 550; Drake v. 
National Motor Car, ete., Corp., 195 
App. Div. 113, 286 NYS. 83lss sWio= 
jtczak v. American Mfg. Co., 152 App. 
Div. 483, 187 NYS 287; Hoareau v. 
Schwartzkopf, 142 App. Div. 69, 126 
NYS 448; Hollender v. Hudson, 140 
App. Div. 899, 125 NYS 138; Higgins 
v. Brie R. Co., 140 App. Div. 222, 124 
NYS 1082; Kinsella v. Riesenberg, 
124 App. Div. 322, 108 NYS 876; Wall- 
er v. Degnon Contracting Co., 120 
App. Div. 389, 105 NYS 203; Dwyer 
v. Slattery, 118 App. Div. 345, 103 
NYS 433; Neuwelt v. Consolidated 
Gast Coj94 Apps Diva, S12 Sines: 
1003; King v. Brookfield, 72 App. Div. 
483, 76 NYS 604; Wilson v. Ameri- 
ean Steel, ete., Co., 56 App. Div: 527, 
67 NYS 508; Myers v. Albany R. Co., 
5 App. Div. 596, 39 NYS 446; Loeber 
v. Roberts, 58 N. Y. Super. 582, 9 
NYS 718; O’Hara v. Ehrich, 58 N. 
Y. Super. 260, 11 NYS 52, 19° NYCiv 
Proc 72; Kaplan v. Sher, 56 Misc. 
432, 106 NYS 1094; McCarthy v. Le- 
high Valley R. Co., 6 Misc. 422,\27 
NYS 295; Nellis v. Brown-Leipe Gear 
Co., 128 NYS 756; Podona v. Lehigh 
Valley Coal Co., 245 Pa. 501, 91 A 920; 
Tiffany v. Nicholson Borough, 11 
Pa. Dist. 601; Niden v. Wolfenden, 
12 Pa. Co. 398; Nemisz v. Canadian 
Pac. R.-Co., 10 :Que. Pr 408: 

[a] Defective motor vehicle.—(1) 
In an action by an automobile owner 
against the manufacturer for per- 
sonal injuries claimed to have been 
caused by defects in the car, the 
court should be liberal in granting 
bills of particulars, as plaintiff must 
be in a position to point out pre- 
cisely the defective construction or 
defects in materials. Drake y. Na- 
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For later cases, cevelopments and changes in the law see cumulative Annotations, same title, page and note number. 
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ture of an accident. causing injury,!® the time, place, 
and circumstances under which it oceurred,'* and a 
description, as complete as possible, of the particu- 
lar servants and property concerned in an accident ;1° 
as to the nature and extent of personal injuries sus- 
tained,+® except, it has been held, where they are not 
permanent,‘ a specification of what injuries are per- 
manent,'® and items as to expenses, time confined to 
home, and earnings lost, as the result of the injury 
In an action for medical malpractice, 
items of expense for medical and surgical care and 


sued on.?9 


tional Motor Car, etc., Corp., 195 App. 
Divi 118. (2 In such an action, 
where plaintiff charges negligence in 
very general allegations with respect 
to the manufacture of the entire au- 
tomobile and all its parts, and the 
testing thereof, in one paragraph of 
his complaint, and in another para- 
graph charges only negligence with 
respect to the steering apparatus, 
defendant is entitled to a bill of par- 
ticulars, showing whether the gen- 
eral allegations of the former para- 
graph are intended to be limited by 
the more specific allegations of the 
latter paragraph, and, if not, stat- 
ing the particulars respecting the 
allegations of the former paragraph. 
Drake v. National Motor Car, etc., 
Corp., supra. (3) Where plaintiff al- 
leges that the steering apparatus 
was improperly constructed and de- 
fective, in that the parts connecting 
one of the _ steering arms ‘were 
worn and of insufficient size, and a 
spring, which was a necessary part 
of the apparatus and steering arm, 
was not placed therein, defendant 
is entitled to a bill of particulars, 
naming the parts connecting the 
steering arm referred to and the 
spring claimed to be a necessary part 
of the steering apparatus. Drake v. 
National Motor Car, etc., Corp., su- 
pra. (4) In such an action defend- 
ant is entitled to a bill of particulars 
stating the speed of the car, wheth- 
er plaintiff put on the foot brake or 
emergency brake, and whether she 
claims that either brake was out of 
order. Drake v. National Motor Car, 
ete., Corp., supra. (5) Defendant is 
also entitled to have the highway 
where the accident occurred named 
and the vicinity given. Drake v. Na- 
tional Motor Car, etc., Corp., supra. 
(6) But defendant is not entitled to 
a bill of particulars respecting plain- 
tiff's experience in driving automo- 
biles. Drake v. National Motor Car, 
ete., Corp., supra. (7) And he is not 
entitled to a bill of particulars stat- 
ing the exact hour of the accident. 
Drake v. National Motor Car, etc., 
Corp., supra. 

{b] Defective throttle valve.—De- 
fendant, in an action by a servant for 
a personal injury alleged to have 
been caused by steam escaping from 
a throttle valve which was “unsafe, 
defective, imperfect and improperly 
eonstructed and applied,” was_ enti- 
tled to a bill of particulars. Wilson 
v. New England Nav. Co., 197 Fed. 88. 

13. Daly v. Bloomingdale, 71 App. 
Div. 563, 76 NYS 131; Bolling v. Cun- 
ard SS. Co., Ltd., 196 NYS 267; Kap- 
lan v. Sher, 109 NYS 20; Martin v. 
Edmison, 65 Que. Super. 300. 

14. Bogard v. Illinois Cent. R. Co., 
116 Ky. 429, 76 SW 170, 25 KyL 624; 
Dwyer v. Slattery, 118 App. Div. 345, 
103 NYS 433; ‘Ferris v. Brooklyn 
Heights R. Co., 116 App. Div. 892, 102 
N¥S 463; Causullo v. Lenox Constr. 
Co., 106 "App. Div. 575, 94 NYS 639; 
Nellis v. Brown Leipe Gear Co., 128 
NYS 756; Lackawanna Dairy Co. v. 
Delaware, CLC i Col, UZa Pas Ist. 
1026. 

15. Kinsella v. Riesenberg, 124 
App. Div. 322, 108 NYS 876; Dwyer 
y. Slattery, 118 App. Div. "345, 103 
NYS 433; Ferris v. Brooklyn Heights 
REMCO; 116 App. Div. 892, 102 NYS 
463; Causulla v. Lenox Constr. Coy 
106 App. Div. 575, 94 NYS 639; Field 
v. New York Cent., ete:,) Re Co., 35 
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Mise. 1a, V1 NYS 220°" Bolling’ v; 
Cunard, SS. Cos, itd, 196 NivS.*267; 
Nellis v. Brown-Leipe Gear Co., 128 
NYS 756; Lachenbruch vy. Cushman, 
87 NYS 476; Scriver v. Wabash R. 
Co., 11 OntWR 832; Lacroix v. La- 
prairie Brick Co., 14 Que. Pr. 303. 

16. Keefe v. Lee, 197 N. Y. 68, 90 
NE 344, 27 LRANS 837; Kist v. Haan, 
i, ADs eOive p90t. stl VIN VS 593 
Greene v. Johnson, 126 App. Div. 33, 
110 NYS 104; Kinsella v. Riesenberg, 
124 App. Div. 322, 108 NYS 876; Cur- 
tin v. Metropolitan St. R. Co., 65 App. 
Diy. 610, 72 NS 5803+ Paisley =v. 
Western New York, etc., Tract. Co., 
80 Misc. 258, 141 NYS 638; Schweit v. 
Metropolitan St. R. Co., 24 Misc. 409, 
53 NYS 545; Laks v. Kisselstein, 168 
NYS 608; Williams v. Chattanooga 
Iron Works, 131 Tenn. 683, 176 SW 
1031, AnnCasl1916B 101; McKay v. 
Toronto R. Co., 17 OntWN 73. 

Lee Rem Vaenuaete 1h ee eA Dee al Vv. 
638, 132 NYS 522; Greene v. Johnson, 
126 App. Div. 33, 110 NYS 104; Fer- 
ris v. Brooklyn Heights R. Co., 116 
App. Div. 892, 102 NYS 463; English 
v. Westchester Electric R. Co. 6 
App. Div. 576, NYS 45; Steinau 
v. Metropolitan St. R. Co., 63 App. 
Div. 126, 71 NYS 256. 

18, Kist) v.. Haan, 127) App.) Div. 
901, 101 NYS 59; Biehayn v. New 
York City 'R.'Co., 123° App: Div.’ 652, 
108 NYS 66; Baker v. New York City 
R. Co.,-116 App. Div. 858, 102 NYS 
276; O’Neill v. Interurban St. R. Co., 
87 App. Div. 556, 84 NYS 505; Cava- 
nagh v. Metropolitan St. R. Co., 70 
App. Div. 1, 74 NYS 1107; Lachen- 
bruch v. Cushman, 87 NYS 476. 


19. Turley: v. Atlanta, ete., R. Co., 
127 Ga. 594, 56 SE 748, 8 LRANS 
695; Kist v. Haan, 127 App. Div. 901, 
111 NYS 59; Greene v. Johnson, 126 
App. Div. 33, 110 NYS 104; Ferris v. 
Brooklyn Heights R. Co., 116 App. 


Div. 892, 102 NYS 463; Levy v. New 
York City R. Co., 110 App. Div. 865, 
96 NYS 399; Ziadi v. Interurban St. 
R. Co., 97 App. Div. 137, 89 NYS 606; 
O’Neill v. Interurban St. R. Co., 87 
App. Div. 556, 84 NYS 505; Steinau v. 
Metropolitan St. R. Co., 68 App. Div. 
126, 71 NYS 256; Kaplan v. Sher, 56 
Misc. 432, 106 NYS 1094; McKay v. 
Toronto R. Co., 17 OntWN 73; Scriv- 
er v. Wabash R. Co., 11 OntWR 832; 
Vannort vy. Canadian SMG biden ( OXoyy 5 Lal 


OntWR 348; Saunders v. Montreal 
Tramways Co., 23 Que. Pr. 343; Poole 
v. Hogan, 5 Que. Pr. 424; McDonald 


v. Vineberg, 3 Que. Pr. 206. 

[a] Thus a bill of particulars may 
be required showing in detail how 
long plaintiff has been prevented 
from attending to business and de- 
prived of earnings, giving the nature 
of his business, the amount of in- 
come derived therefrom, or, if em- 
ployed, the amount of his salary. 
Levy v. New York City R. Co., 110 
App. Div. 865, 96 NYS 399 

20. Hopper v. Gillett, (N. J. Sup.) 
140 Al 

Pleading in action for malpractice 
see Physicians and Surgeons §§ 149- 


15h) 

21. Greene v. Johnson, 126 App. 
Div. 33, 110 NYS 104. 

22. Walker v. Fuller, 29 Ark. 448. 


Pleading in action for trespass see 
Trespass [38 Cye 1077-1103]. 

23. U. S.—Garfield v. Paris, 96 U. 
S. 557, 24 L. ed. 821; Rockwood Co. v. 
Northwestern F. & M. Ins. Co., 26 
F.(2da) 824; Page Steel, etc., Co. v. 
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the names of the doctors employed as a result of the 
alleged malpractice must be specified.?° 
knowledge of the names and addresses of the physi- 
cians, druggists, and nurses is not necessary to a de- 
fense, particulars thereof should not be required.?+ 
A bill of particulars need not contain an invoice of a 
stock of goods upon which a trespass is charged to 
have been committed.?? 

[§ 900] 4. Evidence, Theory, and Arguments. 
party cannot be compelled to disclose his evidence in 
a bill of particulars?* nor the names of his wit- 
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nesses,?* although where it is doubtful whether the 
particulars demanded are merely matters of evidence 
they should be ordered;?° and the fact that a bill 
of particulars may disclose the pleader’s evidence?® 
or the names of his witnesses”? is no objection to or- 
dering it, if the pleader is otherwise entitled to it,?§ 
as where it may give definite information with re- 
A bill of particu- 
lars is not the proper remedy where discovery is 
sought of facts in possession of the opposite party,®° 
for the discovery of which a remedy exists by inter- 
rogatories served and to be answered before trial.31 


spect to a material fact in issue.?° 


trie, Co.ave  Jaunz, 96 Mise. 219)" Loo 
NYS 905; Herrington v. Davitt, 78 
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21, 47 NYS 781; Newell v. Butler, 38 
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25. Stern v. Woodhouse, 123 Misc. 
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26. Sundheimer v. Barron, 62 Misc. 
263, 114 NYS 804; Jacobson v. Mas- 
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NYS 776; Guichon v. Fishermen’s 
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27. Locker v. American Tobacco 
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Barron, 62 Misc. 263, 114 NYS 804; 
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v. Hillman, 181 NYS 161; Jacobson 
v. Massachusetts Bonding, ete., Co., 
165 NYS 776; Guichon v. Fishermen’s 
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Shore, 35 Man. 424, [1926] 1 DomLR 
631, [1926] 1 WestWkly 209. 

28. See cases supra notes 23-27. 

Nature and function of bill see su- 
pra § 885. 

Right to bill see supra § 886. 

29. Taylor v. Security Mut. L. Ins. 
CoO. Lis LADD. Divino 29!) (0) ENEYS OGL: 
Sundheimer v. Barron, 62 Misc. 263, 
265, 114 NYS 804; Michaels v. Hill- 
man, 181 NYS 161. 

“Although the bill may not be re- 
aquired for the purpose of disclosing 
the evidence, or the names of the 
witnesses, of an adversary, still it 
may be required for the purpose of 
giving definite information as to a 
claim or proposition maintained by 
an adversary with respect to any 
material fact at issue, even though 
this may involve a disclosure of the 
names of individuals with whom it is 
claimed the transactions were had; 
so that, while the name of a witness, 
as such, may not be required to be 
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Further, a pleader will not be compelled to specify 
the theory, argument, or legal reasons for his posi- 
tion in a bill of particulars.*? 

[§ 901] 5. Denials or Admissions.*? 
cannot be required of a pleading which merely pre- 
sents the general issue or a general denial, or mat- 
ter amounting thereto,** but the party so pleading is 
not thereby deprived of his own right to particulars. 
of the adverse party’s pleadings.*° Further, particu- 
lars may not be required of affirmative allegations 
improperly included in a denial,?* except where the 
pleader is deemed to have assumed such affirmative 
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ed to encroach upon the office of the 
latter motions. Its purpose is mere- 
ly to give the items of a party’s 
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allegations as material.?7 No particulars may be had 
of allegations which are admitted.*§ 
swer is a negative pregnant and therefore amounts 
to an admission of what has been alleged in plaintiff’s 
pleading,®® defendant cannot demand a bill of par- 


tieulars.*° 


[§ 902] I. Knowledge of Parties as Affecting Right 
Ordinarily, a bill of particulars 

may be required where the information desired is 
_ peculiarly within the knowledge of the party filing 
;42 and the adverse party’s knowledge of 
the particulars sought has been held not to be a 


to Particulars.‘ 
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37. Burns v. Lipson, 204 App. Div. 
643, 198 NYS 810. 
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for breach of contract of employment, 
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asked for the particulars thereof. 
Burns v. Lipson, 204 App. Div. 643, 
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188 NYS 908 mem]; New York Edi- 
son Co. v. McDonald, 54 Misc. 63, 104 
NYS 606. 
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Wolfe v. Miller, 178 App. Div. 887, 
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40. Shepherd v. Wood, 116 App. 
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required in bill of particulars see Dis- 
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NYS 49; Isaac v. Wilisch, 69 Hun 
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the opposite party concerning them, 
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eround for refusing a bill.4® However, it is generally 
held that a party cannot be required to furnish par- 
ticulars unless he has more information on the sub- 
ject than his adversary.*+ 
party will not be required to furnish information 


Thus, 


as a general rule, a 


which is equally or peculiarly within the knowledge 


ney.?6 


be met and tried.’”” Dwyer v. Slat- 
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433 [quot Barr v. Newcombe, supra]. 
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422, 157 NYS 432; Herrmann v. Le- 
land, 148 App. Div. 641, 133 NYS 271; 
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Div. 355, 58 NYS 497; Niemoller v. 
Duncombe, 33 App. Div. 536, 53 NYS 
872; Manning v. International Nav. 
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dism 141 N. Y. 563 mem, 35 NE 1087 
mem]; Isaac v. Wilisch, 69 Hun 339, 
23 NYS 589; Childs v. Tuttle, 48 Hun 
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of the party demanding particulars,*® or his attor- 
And particulars will be denied where it ap- 
pears from the nature of the pleadings and from the 
facts shown upon the application for a bill that the 
party demanding them has presumably a better 
knowledge of the matters than his adversary.** 


Still, 


Davidson, 33 Hun 446, 6 NYCivProc 
330, 15 AbbNCas 85; Wygand v. De- 
jonge, 18 Hun 405; Peo. v. Tweed, 5 
Hun 353; Young v.’De Mott, 1 Barb. 
30; Bien v. Hellman, 60 N. Y. Super. 
467, 18 NYS 860; Loeber v. Roberts, 
58 N. Y. Super. 582, 9 NYS 718; Pow- 
ers v. Hughes, 39 N. Y. Super. 482; 
Blackie v. Neilson, 19 N. Y. Super. 
681; Depew v. Leal, 12 N. Y. Super. 
663; Stevens v. Webb, 12 Daly 88, 
4 NYCivProc 64; Matter of Vetter, 
95 Mise. 62, 158 NYS 449; Charles P. 
Boland Co. v. Emma Willard School, 
76 Mise. 18, 1836 NYS 314 [mod 152 
App. Div. 915, 187 NYS 474]; New 
York Edison Co. v. McDonald, 54 
Misc. 63, 104 NYS 606; Pelonsky v. C. 
L. Pierson Mfg. Co., 32 Misc. 778, 66 
NYS 485; Henry v. Talcott, 26 Misc. 
79, 56 NYS 684 [aff 71 App. Div. 616 
mem, 76 NYS 1032 mem (rev on other 
grounds 175 N. Y. 385, 67 NE 617)]; 
Hawes v. Foote, 9 Misc. 203, 29 NYS 
680; Phillips v. Ehrman, 4 Misc. 285, 
23 NYS 1030; In re Brown, 182 NYS 
728; Moore v. American Molasses Co., 
163 NYS 633 [rev 179 App. Div. 505, 
166 NYS 4]; Cleary v. Ott, 149 NYS 
893; Auerbach v. Pellman, 125 NYS 
782; International Import, etc., Co. v. 
Di Monda, 116 NYS 590; Slingerland 
v. International Contracting Co., 60 
NYS 1148; Faxon v. Ball, 21 NYS 
737; Lusbie v. Meares, 19 NYS 586; 
Donohue v. Meares, 19 NYS 585; Hus- 
son v. Oppenheimer, 19 NYS 135; 
Moody v. Belden, 15 NYS 119, 21 
NYCivProc 89; Passavant v. Sickle, 
14 NYCivProe 57; Masterson v. New 
York; 4. (NY Civ Proce 331755 irainuswe 
Friedman, 4 NYCivProc 109; Butler 
v. Mann, 9 AbbNCas 49; Ryckman v. 
Haight, 15 Johns. 222. 

Pa.—Murdock v. Martin, 132 Pa. 
86, 18 A 1114; Skeer vy. Lehigh Val- 
ley Nat. Bank, 24 Pa. Dist. 925; Crew 
v. Pennsylvania R. Co., 1 Pa. Dist. 82. 

Ss. D—Hawkins v. Lasell, 43 S. D. 
LOSS 195, VLi73) NW Tal ipciteCyel: 

Wash.—Messick v. National Coun- 
cil Keg& 1. S:, 9103! Wash.a143 11g 
940; Neal.v. Phoenix Lumber Co., 64 
Wash. 523, 117 P 267; Ferry v. King 
County, 2 Wash. 337, 26 P 537. 

Eng.—Waynes Merthyr Co. v. Rad- 
ford, [1896] 1 Ch. 29. 

Can.—Royal Trust Co. v. 
[1924] Can. Exch. 88. 

Alta.—Patterson v. 
1ay, ee 12 Alta. L. 474. 

C.—Beavis v. Langley Tp., 18 B. 
Cc ey 9 DomLR 408, 23 WestLR 5d. 
Turner v. Surrey, 16 B. C. 79. 

N. S.—School Sec. 34 v. Thomas, 
23 N. S. 210. 

Ont.—Barber v. Peterborough, 23 
OntWN 35. 

Que.—Barnard  v. 
Que. K. B. 83; Chaurest v. Provost, 
16 Que. Pr. 153; Ship v. Crocker, 16 
Que. Pr. 109, 20 ‘DomLR 978 

46. Stevens v. Webb, 12 Daly 88, 
4 NYCivProc 64. 

47. U. S—Commercial Trust Co. 
v. Laurens County, 267 Fed. 901; 
Locker v. American Tobacco Co., 194 
Fed. 232 

Ida.—Forbush y. San Diego Fruit, 
etc., Co., 46 Ida. 231, 266 P 659. 

Ky.—Philadelphia Veneer, etc., Co. 
v. Garrison, 160 Ky. 329, 169 SW 714. 

N. Y.—Powell Vv. Schenck, 88 Hun 
185, 34 NYS 768; Pelonsky Geek TK ire 
Pierson Mfg. Co., 66 NYS 485. 


Rex,. 


Canadian Pac. 


Boulanger, 25 
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even where the adverse party has full knowledge of 
the acts or transactions, a pleader whose allegations 
are very general may be required to furnish a bill of 
particulars in order that the opposite party may 
know upon what specific demand or defense to pre- 
Where the party seeking par- 
ticulars has possession of a source of information 
which is unintelligible to him, a bill may be granted.*® 
And although the party demanding the bill of par- 
ticulars has more information than the other, a bill 
may be ordered, conditioned upon the former pro- 
ducing books and other sources of information for 


pare his pleadings.#§ 


the inspection of the latter.>° 


[§ 903] J. Ability To Furnish Particulars as Af- 
Generally a party cannot 
be required to furnish a bill of particulars concerning [§ 
which he is unable to give more particulars than are 
stated in the pleadings or original bill of particu- 
swears he has no 
knowledge or means of knowledge,®* or in respect 
of any matter about which he is not and cannot be 
expected to be informed,®* and of which he is not 
known to have knowledge;** nor where the party de- 
manding the particulars has, by his own act, made it 
impossible for him to furnish them.°® Where a party 


fecting Right to Bill.°! 


lars,°? as of facts of which he 


Pa.—St. Mary’s Borough v. Cos- 
tello, 20 Pa. Dist. 777. 

Man.—Atty.-Gen. v. Kelly, 25 Man. 
621, 24 DomLR 297, 32 WestLR 327, 
9 WestWkly 83. 

Ont.—Brown vy. Fuller, 31 OntWN 
257; Campbell v. Lindsay, 7 OntWR 
560; Morang v. Hopkins, 2 OntWR 
285 [app dism 2 OntWR 703]. 

Que.—Finestone Autoparts Co. v. 
Chagnon, 29 Que. Super. 221; Dupont 
v. Montreal, 21 Que. Pr. 280; Richler 
v. Clark, 21 Que. Pr: 50; ~Wafortune 
v. Bonneville, 16 Que. Pr. 162. 

48. Harris v. Drucklieb, 128 App. 
Div. 276, 112 NYS 671; Mayer v. Com- 
monwealth Trust Co., 124 App. Div. 
932, 109 NYS 27; Dunn v. Dunn, 108 


ADD ale o08,205 NS Los Jalil ye: 
DltOnewr i omQue. Cer 13s) 2S spon mk 
Las 

49. Hawkins v. Lasell, 43 S. D. 


193," 178 NW 731. 

[al Thus, where the party seek- 
ing particulars has possession of 
books of account and records which 
are unintelligible to him but under- 
stood by the adverse party, a bill will 
be ordered. Hawkins y. Lasell, 43 
ee LOS LS INIW iS L: 

50. Young v. De Mott, 1 Barb. (N. 
Yo) 305" Allen -v. Stead, 1 NYS.536; 
Prince v. Currie, 2 HowPr (N. Y.) 119. 

51. Statement of lack of ability as 
substitute for particulars required 
see infra § 910. 

52. La.—King v. McGovern, 1 La. 
Ann. 172. 

Mont.—Cohen vy. Clark, 44 Mont. 
Ab, AON 775. 

N. Y.—Peo. v. McClellan, 191 N. Y. 
341, 84 NE 68; Globe Fl. Co. v. Amer- 
ican Molasses Coyne 20% App. Dive “9; 
201 NYS 728; Chartered Bank of In- 
dia, etc. v. Nassau F. Ins. Co., 145 
App. Div. 307, 129 NYS 1067; Kind- 
berg v. Chapman, 115 App. Div. 153, 
100 NYS 685; Steinau v. Metropoli- 


Ham site wby soe (68) VAT Dw IDiw. ube. k 
NYS 256; Baremore vy. Taylor, 53 N. 
Y. Super. 119; Johnson v. Mallory, 


25 N. Y. Super. 681; Blackie v. Neil- 
son, 19 N. Y. Super. 681; Armstrong 
v. Heide, 45 Misc. 344, 90 NYS 372; 
Coslow v. Mawhinney, 122 NYS 270; 
Hall v. Gerken, 89 NYS 171; Handy 
v. J. B. Orcutt Co., 75 NYS 385; Mos- 
heim v. Pawn, 18 NYS 166; La Scala 
vy. luyon, 11 NYS 31, 19 NYCivProc 
71; Train v. Friedman, 4 NYCivProc 
109; Muller v. Bush, etce., Mfg. Co., 
15 AbbNCas 88, 1 HowPrNS 50. 

Or.—Stocklen vy. Barrett, 58 Or. 281, 
114 P 108. 
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[§§ 902-904 


has means of obtaining the information required, a 
lack of knowledge is not a sufficient excuse for failure 
to furnish particulars;°7 nor is a claimed lack of 
knowledge an excuse where the pleader is apparently 
not acting in good faith in making such a elaim.®* 
And the excuse of ignorance will not be accepted as 
to matters which are necessary to make out a suffi- 
cient prima facie cause of action or defense;°® nor 
will the negligence of the party in not keeping books 
of account excuse him from furnishing particulars,°° 
The fact that the pleader is an executor or adminis- 
trator without personal knowledge of his cause of ac- 


tion or defense,*! or is an assignee, ®? will not ex- 


In General. 


R. I.—Sullivan v. Waterman, 21 R. 


T7241 AS 10.065 

Ont.—Somers v. Kingsbury, 54 
Ontin Li66,~ [92452 bomb Lop: 
Madill v. Grand Trunk R. Co., 22 
OntWR 233, 3 DomLR 876. 

“Where it is made to appear to the 
court that a party is unable to give 
minute particulars, he may be ex- 
cused from giving them, if the sub- 
stantial rights of the other party 
may be guarded.” Baremore vy. Tay- 
lor; 53° Neo -Y."Super./119, 120: 

53. Losie v. Royal Indemn. Co., 179 
App. Div. 439, 165 NYS 999; Emmi 
v. Ryan Parker Constr. Co., 134 App. 
Div. 482, 119 NYS 267; Farwell v. 
Boody, 112 App. Div. 493, 98 NYS 385; 
Fickinger v. Ives, 109 App. Div. 684, 
96 NYS 396; Carrie v. Davis, 41 App. 
Div. 520, 58 NYS 820; Stillman v. 
Brush Electric Light Co., 92 Hun 
504, 37 NYS 49; Bailey v. Mayer, 56 
Mise. 331, 107 NYS 624; Mosheim v. 
Pawn, 18 NYS 166; La Scala v. Lyon, 
11 NYS 31,919 NYCivProc 71; Stock- 
len v. Barrett758/Or: 281114) P 103% 


Smith tye “Retdiesl ee Onitwy li. 260.8 be 
OntWR 659; Flexlume Sign Co. v. 
Macey Sign Co., 21 OntWN 194. 

54: US. Vv. Tilden, 28 K:"Cas.. No: 


16,521, 10 Ben. 547; Bogard v. Illinois 
Cent.) Ri Co., W16 Kyi 429, 76) Siw 
170, 25 Kyl 624; Radcliffe v. New 
York Cab’ Co., 134 App. Div. 450, 119 
NYS 251; Kindberg v. Chapman, 115 
App. Div. 153, 100 NYS 685; Hoey 
v. National Shoe, ete., Bank, 33 App. 
Divs 643, 538° NYS (857: “Stillmian™ v. 
Brush Electric Light Co., 92 Hun 504, 
387 NYS 49; Wigand v. Dejonge, 18 
Hun 405; Ammidown vy. Century Rub- 
ber Co., 59 N. Y. Super. 460, 14 NYS 
769; United Bldg., ete., Bank v. Bart- 
lett, 2 Misc. 479, 22 NYS 172; Men- 
delson y. Frankel, 84 NYS 586; Roch- 
ester ‘v.. McDowell, 12 NYS 41° [aff 
134 N. Y. 506, 31 NE 873]; Sullivan 
v. Waterman, 21 R. I. 72, 41 A 1006. 
55. Werner vy. Franklin Nat. Bank, 


40 App. Div. 485, 58 NYS 107. 
56. Newcomb v. Wagoner, 35 Ga. 
A. 29, 132 SH 117; Peo. v. Tweed, 5 


Hun 353) [app dism 63 N.Y. 194): 

57. Hartog v. Lewis, 200 App. Div. 
649, 198 NYS 411; Bluthenthal v. 
Crowley, 138 App. Div. 843, 123 NYS 
619; Baremore- ‘y. ‘Laylor, 53 (Ni: Y. 
Super. 119; Bloom v. Bush Terminal 
Co., 164 NYS 895 [aff 180 App. Div. 
883 mem, 166 NYS 1087 mem]; Perin- 
ton School Dist. No. 9 v. Hurlburt, 
161 NYS 4386; Rosenblum v. Westin, 
Lob NYS 02% 


cuse him from the necessity of furnishing a proper 
bill of particulars when demanded or ordered. 

904] K. Demand or Application for Bill—1. 
Unless a statutory provision requires 
that particulars be furnished upon demand made 
therefor to the pleader,** generally an application 
must be made to the court for an order requiring a 
bill of particulars.®4 
rily furnish a bill of particulars.®® 
particulars is not applied for at all, the right to 
particulars is waived;°* and where it is applied for 
in respect of one or more of the counts or paragraphs 


Still, a pleader may volunta- 
Where a bill of 


58. De Gumoens v. Equitable 
aa Co., 211 App. Div. 399, 208 NYS 

[a] Thus, where a corporate de- 
fendant’s bill of particulars, in an- 
swer to a court order requiring that 
it specify whether the agreement al- 
leged in its answer was oral or writ- 
ten and as to dates of certain transac- 
tions, alleged that the agreement was 
neither oral nor written and that it 
was unable to ascertain the dates of 
the transactions, without giving any 
explanation or excuse for failure to 
obey the order, it showed defendant 
was not acting in good faith De 
Gumoens v. Equitable Trust Co., 211 
App. Div. 399, 208 NYS 130. 

59. Burke v. Frenkel, 95 App. Div. 
89, 88 NYS 517; Schwartz v. Green, 
14 NYS 833, 20 NYCivProc 431. 

60. Sanborn vy. Dentler, 97 Wash. 
149, 166 P 62, 6 ALR 749; Plummer 
v. Weil, 15 Wash. 427, 46 P 648. 

61. Bjork v. Post, 125 App. Div. 
813, 110 NYS 206; Waller v. Degnon 
Contracting Cos 120 App. Div. 389, 
105 NYS 203; Heslin v. Lake Champ- 
lain; éte.,\-R. Coy 109) (Appy Dinamo. 
96 NYS 761. 

62. Fuchs v. Morris, 18 NYS 898. 

63. See statutory provisions. And 
see Dixon v. Swenson, 101 N. J. L. 
22, 127, A 591 (discussing statute). 

Particulars of account upon de- 
rane see Accounts and Accounting 

64. Main v. Pender, 88 App. Div. 
237, 85 NYS 428; Dowdney v. Volken- 
ing, 37 N. Ys-Superse 3133 “Stone “ve 
Hudson Valley R. Co., 47 Mise. 5} 95 
NYS 220; Jacobs v. Friedman, 28 
Misc. 441, 59 NYS 382; Kearns v. New 
York, etc., R. Co., 86 NYS 179; Lam- 
bert) svat terry; ole BN Ys ail a4 eee 
NYCivProc 274; Clegg v. American 
Newspaper Union, 7 AbbNCas (N. Y.) 
59; Hanson v. Lindstrom, 15 N. D. 
584, 108 NW 798. 

[a] A mere demand for a bill of 
particulars is not sufficient, and a 
pleader is not bound to furnish par- 
ticulars upon a mere demand, but 
rather before delivery of a bill can 
be compelled the court must, upon 
proper application, order that a bill 
be furnished. Hanson yv. Lindstrom, 
15 N. D. 584, 108 NW 798. 

65. Vila v. Weston, 33 ene oe 
Bartlett v. Baltimore, etc., R. Co., 8 
W. Va. 120, 99 SE 323. 

66. Vila v. Weston, 83 Conn. 42. 

Waiver of want of bill generally 
see infra §§ 1220, 1250, 1301. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 904-905] 


of a pleading, 


extend the time for pleading.®® 


[§ 905] 2. Time for Application. At common law, 
the court of common pleas did not permit an appli- 
eation for particulars until after defendant’s appear- 
ance;‘° but in the court of king’s bench particulars 
could: be applied for by defendant before appear- 
ance,** and the latter practice has been approved in 
Although there is authority that an 
application for particulars may be made at any stage 
in the proceedings before trial,’* there is authority 
that, like a preliminary exception,’* the motion 
should be made with diligence,**® and within the time 
usually allowed to file such an exception.7® 
also been held that a party is not entitled to particu- 
lars of a claim until he has examined claimant for 
Ordinarily, an application for particu- 
lars should be made before pleading to the merits ;78 
a motion for a bill of particulars made after a plea 
to the merits*® or after the issues are framed and a 


this country.*? 


discovery.** 


67. 

68. 
-428. ; 

69. Plummer vy. Weil, 
427, 46 P 648. 

Order for stay see infra § 909. 

70. Roosevelt v. Gardinier, 2 Cow. 
(N. Y.) 463. 

71. Watkins v. Brown, 5 Ark. 197; 
aa Sk v. Gardinier, 2 Cow. (N. Y.) 

72. Watkins v. Brown, 5 Ark. 197; 
Poorexett v. Gardinier, 2 Cow. (N. Y.) 


{a] “The reason given in favour 
-of the practice . . is that the 
defendant, on seeing the plaintiff's 
particular, may not think it worth 
while to be at any further expense, 
and settle the suit.” Roosevelt v. 
Gardinier, 2 Cow. (N. Y.) 463, 464. 

73. Watkins v. Brown, 5 Ark. el 
Landry v. Turgeon, £7—Que. K, 
372, 9 Que. Pr. 346; Neveu v. Deoplos 
Tel. Co., 20 Que. Super. 538; Brisebois 
v. Connell, 25 Que. Pr. 8. 

74. Preliminary exception see su- 
pra §§ 264, 463. 

75. Raymond vy. Whithall, 6 Que. 
Pr. 209. 

76 Barnard v. Boulanger, 25 Que. 
K. B. 83; L’Alliance Nationale v. 
Union Franco-Canadienne, 10 Que. Q. 
B. 116; Loomis v. Sun L. Assur. Co., 
18 Que. Super. 329. 

{a] Three days after filing of 
“pleading of which particulars are 
sought. Barnard v. Boulanger, 25 
Que. K. B. 83; L’Alliance Nationale 
v. Union Franco-Canadienne, 10 Que. 
‘Q. B. 116; Loomis v. Sun L. Assur. 
Co., 18 Que. Super. 329. 

77. Weber v. Columbia Amuse- 
ment Co., 154 App. Div. 882, 138 NYS 
879; Kelly v. Kelly, 18 Man. 331; 
Savage wer Canadian Pac. Rv Coz 16 
Man. 376, 3 WestLR 522; Townsend v. 
Northern Crown Bank, 19 Ont. Li. 480, 
480, 1 OntWN 69, 14 OntWR 727; 
Maidlow v. Maclean, 20 OntWN 399; 
-O’Dell v. London, 14 OntWN 201; 
Caldwell v. Hughes, 3 OntWN 639, 1 
DomLR 898; Canadian Westinghouse 
Co. v. London Water Comrs., 
“OntWR 648; Rickart v. Britton Mfg. 
Co., 28 OntWR 63, 6 DomLR 852; 
Madill v. Grand Trunk R. Co., 22 
OntWR 233, 3 DomLR 876; Kelly v. 
Martin, 6 OntWR 141; Dunston y. 
Niagara Falls Concentrating Co., 4 
OntWR. 218, 239. 

78. Ark.—Watkins v. Brown, 5 
Ark Lom, 

Fla.—Peacock v. Feaster, 51 Fla. 
269, 4028S) 74. 

)k¥—Yarbra v. Specht, 8 Ky. Op. 
5 


Vila v. Weston, 33 Conn. 42. 
Matthews v. Hubbard, 47 N. Y. 


15 Wash. 


[49 C. J.—41] 


the right is waived as to the others.§? 
The merits of the case cannot be inquired into on a 
motion for a bill of particulars.®§ 
motion for a bill of particulars operates of itself to 


PLEADING 


The filing of a 


[49 C.J.] 641 


trial date set®°® is too late, for the plea is held to 
waive the right to particulars,°* and the making of 
the motion after issue joined is held to be a suspi- 
cious circumstance, and the court should be satisfied 


that the object is not delay before granting the or- 


der.®? 


It has 


Md.—White ate: Co. v. Dorsey, 119 
Mad. 251, 86 A 61 

Mass.—Noble ne Segal, 214 Mass. 
159, 100 NE 1112. 

Nebr.—Stevenson v. Anderson, 12 
Nebr. 83, 10 NW 552. 

Pa.—Skeer y. Lehigh Valley Nat. 
Bank, 24 Pa. Dist. 925; Westgate v. 
Katz, 23 Pa. Dist. 641, 642, 41 Pa. 
cee pel {cit Cyc]: 

—American Hide, ete, Co. v. 
Challdey, 101 Va. 458, 44 SE 705. 
Can.—Royal Trust Co. v. 

[1924] Can. Exch. 88. 

Man.—Rat Portage Lumber Co. v. 

Hquity 2. Ins. Coy 7 sMan. 3356 


WestLR 3. 
Algoma Cent. R. Co., 


Ont.—Uda v. 
1 OntWR 246. 

Que.—Fiset v. Agricultural Co-op. 
Co., 18 Que. Pr. 479. 

“By the very act of pleading he 
[defendant] virtually admits that he 
has sufficient knowledge of the de- 
tails of the plaintiff's cause of ac- 
tion.” White Auto. Co. v. Dorsey, 119 
Md. 251, 256, 86 A 617, 

Application after pleading to pre- 
Rete orenee see infra text and notes 

79. Fla.—Waterman vy. Mattair, 5 
Fla, 211. 
eee ori a cn v. Specht, 8 Ky. Op. 

Md.—White ne Co. v. Dorsey, 119 

trust 


Md, 251, 86 A 61 

Cain. — Royal Rex, 
[1924] Can. Exch. 88. 

Man.—Rat Portage Lumber Co. v. 
Mawitves.. ins: | €o.8 17 Mant 335-6 
WestLR 3. 

Ont.—Uda v. Algoma Cent. R. Co., 
1 OntWR 246. 

[a] Where motion states it is 
made for purpose of pleading, it is 
too late when made after the plead- 
ings are closed and issue is joined. 
Uda v. Algoma Cent. R. Co., 1 OntWR 


246. 
80. Stein v. Stein, 131 App. Div. 
Masterson v. New 


Rex, 


Cone vs 


807, 116 NYS 93; 
York, 4 NYCivProc 317. 

81. Waterman v. Mattair, 5 Fla. 
211; Yarbra v. Specht, 8 Ky. 521; 
White Auto. Co. v. Dorsey, 119 Md. 
251,786 A’ 617. 

82. Hazard v. Birdsall, 61 Hun 
208, 16 NYS 30, 21 NYCivProc 304; 
Cadwell v. Goodenough, 254 UN SD XR 
Super. 706, 26 N. Y. Super. 633, 28 
HowPr 479; Andrews v. Cleveland, 3 
Wend. (N. Y.) 437. 

83. Cloment v. Clement, 16 Que. 
Super. 435; Frank v. Magalnick, 18 
Que. Pr. 277; Stark v. Anson, 18 Que. 
Pr. 156; lLerige v. Sauve, 12 Que. 
Pr 1485, Biron’ v, Biron; 11 Que./Pr. 


A party who, because of delay, has lost his 
own right to file a defense,** or an answer to a 
plea,** cannot ask for particulars of his adversary’s 
claim.8> And under some statutes®® the requirement 
that the application be made before filing a plea is 
confined to contract actions,®? and in tort actions the 
motion may be made after defendant has filed his 
answer.®® However, there is also authority that a bill 
of particulars will be ordered before issue joined only 
in exceptional cases,®® as where it is necessary to pre- 
pare a proper pleading,®® or where defendant might 
be prejudiced if he were required to plead without 
having particulars of the claim.®! But where the par- 
ticulars are sought not to enable applicant to plead, 
but for the purpose of enabling him to prepare for 
trial, a motion for such a bill is premature if made 
before issue joined;®? and where particulars are 
sought for the purpose of preparing a defense, the 


258; 
453; 
432. 

84. Demers v. Brien dit Duroch- 
er, 7 Que. Pr. 467. 

85. See cases supra notes 838, &4. 

86. See statutory provisions. 

87. Hopper v. Gillett, (N. J. Sup.) 
140 A 17; Dixon v. Swenson, 101 N. 
J. 22, 127-A 591. 

88. Hopper v. Gillett, (N. J. Sup.) 
140 A 17; Dixon v. Swenson, 101 N. J. 
L. 22, 127 A. 591; Schwalm v. Public 
Serv. Transp. Co., CN. J. Ch.) 143 A 


Bracken v. Toland, 153 App. 
Divide) La) NYS! 2043) SS Gordone ve 
Williams, 100 Misc. 172, 165 NYS 384. 
See Koyle v. McLaughlin, 195 App. 
Div. 413, 186 NYS 356 (bills of par- 
ticulars are seldom ordered before 
answer). 

90. Gordon v. Williams, 100 Misc. 
172, 165 NYS 384; Bowman Cycle Co. 
v. Dyer, 23 Misc. 620, 52 NYS 159. 

91. Bracken 'v. Toland, 153 App. 
Dive Dit, L3 Gees, LOAS. 

92. Updike v. Mace, 156 App. Div. 
381, 141 NYS 587; Ehrich v. Dessar, 
130 App. Div. 110, 114 NYS 271; Fos- 
ter v. Curtis, 120 App. Div. 874, 105 
NYS 362; Paul v. Nahl, 119 App. Div. 
880, 104 NYS 233; Mutual L. Ins. Co. 
v. Granniss, 118 App. Div. 830, 103 
NYS 8385; Standard Materials Co. v. 
Thomas P. Bowne, etc., Co., 118 App. 
Div. 91, 103 NYS 12; Schultz v. Rub- 
sam, 104 App. Div. 20, 93 NYS 334; 
McDonald v. Winchester Repeating 
Arms Co., 102 App. Div. 375, 92 NYS 


Clement v. Clement, 2 Que. Pr. 
Rafferty v. Whelan, 2 Que. Pr. 


618; Hicks v. Eggleston, 95 App. 
Div. 162, 88 NYS 528; Fidelity Glass 
Co. v. Thatcher Mfg. Co., 88 App. Div. 


287, 85 NYS 8; American Credit In- 
demn. Co. v. Bondy, 17 App. Div. 328, 
45 NYS 267; Bell’s Asbestos Co. v. 
H. W. Johns Mfg. Co., 4 App. Div. 611, 
388 NYS 902; Watertown Paper Co. v. 
West, 3 App. Div: 451, 38 NYS 229; 
Bullock v. Bullock, 85 Hun 373, 32 
NYS 1009; Bailey v. Mayer, 56 Misc. 
331, 107 NYS 624; Jacobs vi Fried- 
man, 28 Misc. 441, 59 NYS 382; Saal- 
field v. Cutting, 25 Misc. 661, 56 NYS 
343; Chantrell Hardware, ete., Cas -v. 
Silberman, 141 NYS 317; Kohn v. 
Clark, 20 Pa. Dist. 90. 

[a] Bill of particulars concerning 
counterclaim.—(1) Particulars of a 
counterclaim will not be ordered for 
the purpose of enabling plaintiff to 
prepare for trial, until an issue upon 
the counterclaim has been raised by 
the service of areply. Fidelity Glass 
Co. v. Thatcher Mfg. Co., 88 App. Div. 
287, 85 NYS 8. (2) But the rule is 
otherwise as to new matter set up 
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motion may be made after defendant has answered. 
An order will not ordinarily be granted during the 
course of a trial,°* even when the trial is before a 
referee;°° but taking a deposition by consent is not a 
beginning of a trial so as to prevent a party from 
there after moving for a bill of particulars.9° Fur- 
ther, the question of laches in making the applica- 
tion has been held to be merely one of the matters 
which the court will take into consideration in ‘ex- 
ercising its discretion to grant or refuse an order;7 
and ordinarily the order will not be refused where 
the other party has not been prejudiced by the de- 
lay,°* and a good excuse is shown for the delay.°® 
But if a party delays so long that granting the ap- 
plication would prejudice the other party, it will be 
refused. Too, it has been held that the motion 
should be made at the term at which the pleadings 
were made up, and not delayed to the next term.? 
And a motion for a bill of particulars filed in apt 
time but not urged until after both parties have ap- 
peared ready for trial, is properly denied for failure 
to urge in due time.? A motion made after defend- 
ant has pleaded in admission or denial of plaintiff’s 
claim may be struck out on motion.4 

[§ 906] 3. Form and Contents of Application. 
The application for a bill of particulars should be 
specific, pointing out the precise facts respecting 
which particulars are wanted,° the necessity for such 
particulars,® and the purpose for which the particu- 
lars are desired;’ but it should not ask for minute 
or unnecessary particulars.’ The use of a form mo- 
tion containing a request for particulars utterly un- 


in the answer by way of defense 99. 
which does not require a reply. Fi-| (N. Y.) 4 
delity Glass Co. v. Thatcher Mfg. Co., de DS ce ae 


supra. 

938. Bodine v. Merchantville First 
Nat. Bank, 281 Fed. 571;- Wetmore v. 2. 
Goodwin Film, etc., Co., 226 Fed. 352. 

94. De Gregori v. Saitta, 50 App. 3. 
Div. 476, 64 NYS 10; Cadwell v. Good- 
enough, 25 N. Y. Super. 706, 26 N. Y. 4. 
Super. 633, 28 HowPr 479; McLaugh- 
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A ROLES v. Cleveland, 3 Wend. ! Super. 329; 


v. Saitta, 
Div. 476, 64 NYS 10; 
New York, 4 NYCivProc 317. 
Norfolk, etc., R. Co. v. Spears, 
110 Va. 110, 65 SH 482. 
Manufacturers State Bank v. 
American Surety Co., 230 Ill. A. 474. 
Perzel v. Shook, 50 N. Y. Super. 
206, Se NY.Cly Proc 39% 
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associated with the action has been censored and dis- 
couraged;°® but the mere fact that a motion for a bill 
of particulars is too broad is not of itself cause for 
denying it;!° and even a form motion is only denied 
as to matters not connected with the action.1! A 
motion to make a complaint more specific, which in 
effect amounts to a motion for a bill of particulars, 
is irregularly made and may be refused.1? 

Deposit. In Quebec it has been held that a deposit 
is necessary with a motion for particulars.1? 

[§ 907] 4. Accompanying Affidavit—a. In Gen- 
eral. Generally, the application for an order for a 
bill of particulars must be based upon affidavits show- 
ing the necessity for such an order,!* although it has. 
also been held that an affidavit is not required,*® but 
rather that the court, in the exercise of a sound dis- 
cretion, may demand an affidavit to show the bona 
fides of the application.1® The affidavit should state 
specifically the facts and circumstances which are 
relied on,1* and is insufficient if it states no facts, 
but merely that the information asked for is neces- 
sary to enable the party to plead or prepare for 
trial,’ or if it merely is in the form of a technical or 
formal affidavit of merits.19 While there is author- 
ity that the affidavit need not state applicant’s 1gno- 
rance of the particulars sought,?° or that the means 
of obtaining the information desired are beyond his 
reach,”! the general rule is that it should allege sub- 
stantially that the party has no knowledge or in- 
formation respecting the matters designated, and has 
no means of obtaining information in regard there- 
to, and that it is necessary to have such knowledge 


Lalonde v. Grand Trunk. 
RivGouy2 Que. Pr. 449. 

14. Cohn v. Baldwin, 74 Hun 346, 
26 NYS 457 [app dism 141 N. Y. 563 
mem, 35 NE 1087 mem]; Sanders v. 
Soutter, 54 Hun 310, 7 NYS 542; De- 
pew v. Leal, 12 N. Y. Super. 663; 
Webster v. Fitchburg R. Co., 32 Misc. ° 
442, 66 NYS 220; Sawyer v. Bennett, 
18 NYS 24; Willis v. Bailey, 19 Johns. 
(N. Y.) 268; St. John’s Gas Co., Ltd. 


50 App. 
Masterson v. 


at v. Kelly, 6 NYS 574, 22 AbbNCas 

95. McLaughlin v. Kelly, supra. 

96. McLaughlin vy. Kelly, supra. 

97. Klock v. Brennan, 13 NYS 171, 
20 NYCivProc 139; American Hide, 
etc., Co. v. Chalkley, 101 Va. 458, 44 
SE 705. 

88. Wetmore v. Goodwin Film, 

etc., Co., 226 Fed. 352; Tilton v. Gans, 
155 App. Div. 612, 140 NYS 782; Con- 
very v. Marrin, 128 App. Div. 265, 112 
NYS 673; Levittas v. Hart, 116 NYS 
636; Smith v. Johnston, 5 NYS 128. 
. [a] TMlustrations.—(1) Delay in 
filing a motion for a bill of particu- 
lars setting forth plaintiff's claim in 
detail until the first motion day after 
the cause has reached issue was not 
such laches as would defeat the mo- 
tion. Wetmore v. Goodwin Film, etc., 
Co., 226 Fed. 362. (2) Denial, on the 
ground of laches, of defendant’s mo- 
tion for a bill, the case being then on 
the day calendar, is no ground for de- 
nial of a second motion, the case hav- 
ing in the meantime, at plaintiff's re- 
quest, been marked off the day calen- 
dar and returned to the general calen- 
dar, under which situation defendant 
should be allowed a bill, as it would 
not delay plaintiff. Levittas v. Hart, 
116 NYS 636. (3) Where, although 
the motion was not made until the eve 
of the trial, it does not appear that 
plaintiff had lost anything by the de- 
lay, or that she would have to submit 
to a postponement if required to fur- 
nish the particulars, the motion will 
not be denied for laches. Convery v. 
Marrin, 128 App. Div. 265, 112 NYS 
673. 


Particulars of denials or admis- 
sions see supra § 901. 

5. Wanaksink Lake Dev. Corp. v. 
Hannan,’ 198 App. Div. 46, 189 NYS 


461; Depew v. Leal, 12 N. Y. Super. 
663; Chase v. Knight, 12 Que. Pr. 
205; Stewart, ete., Co. v. Pollock, 11 
Que. Pr. 27; Desrosiers v. Lariviere, 


10 Que. Pr. 334; 
9 Que. Pr. 140. 

6. Ship v. Croker, 16 Que. Pr. 109, 
20 DomLR 978; Chase v. Knight, 12 
Que, Pr, 205; Landry v. Turgeon, 9 
Que. Pr. 140. 

7. Watertown Paper Co. v. West, 
3 App. Div. 451, 38 NYS 229 

8. Shepard v. Wood, 116 App. Div. 
861, 102 NYS 306. 

Minute and unnecessary particu- 
lars denied see supra § 897 text and 
note 48. 

9. Cutler v. Silverstein, 130 Misc. 
228, 223 NYS 557. 

10. Mayer v. Commonwealth Trust 
Co., 124 App. Div. 932, 109 NYS) 27. 

11. Cutler v. Silverstein, 130 Misc. 

228, 223 NYS 557 
12. Goupille Vv. Chaput, 48 Wash. 
702, 86 P 1058. 

[al] Thus a motion to make a com- 
plaint more specific by showing the 
dates and respective amounts of pay- 
ments alleged to have been made to 
defendant, and from what sources 
plaintiff derived the money, amounts 
in effect to a demand for a bill of 
particulars, and is properly denied 
because not regularly made. Goupille 
v. Chaput, 43 Wash. 702, 86 P 1058. 

13. L’Alliance Nationaie v. Union 
Franco-Canadienne, 10 Que. Q. B. 116; 
Loomis v. Sun L. Assur. Co., 18 Que. 


Landry v. Turgeon, 


v. San Juan, 1 Porto Rico Fed. 166; 
Cuperman v. Ashdown, 20 Man. 424, 


16 WestLR 687; Miller v. West- 
bourne, 13 Man. 197; Ballard v. Mc- 
Callum, 27 Que. Pr. 413; Stewart, 


etc., v. Pollock, 11 Que. Pr. 27; 
dry v. Turgeon, 9 Que. Pr. 140. 

15. Ashton v. Nova Scotia Cotton 
Mfg. Co., Ltd., 22 N. S. 309; Perrault 
v. Lacombe, 19 Que. Pr. 174; Thomp- 
son v. Provincial Trust Co., 18 Que, 
Pr. 477; Larose v. Ainey, 16 Que. Pr. 


166. 
Ashton v. Nova Scotia Cotton 
Mfe:. Co., Ltd.; 22 N. Ss 309. 

17. Wanaksink Lake Dev. Corp. 
v. Hannan, 198 App. Div. 46, 189 NYS 
461; Troy, etc., Steamboat Co. v. Ter- 
ry, etc. Co., 192° App. Div. 764, 183 
NYS 368; Depew v. Leal, 12 N. Y. 
Super. 663; Peterson v. Lehigh Val- 
ley R. Co., 190 NYS 883. 

18. Troy, etc., Steamboat Co. v. 
Terry, ietey Cos). 192) App. Dive 645 
183 NYS 368; Constable v. Harden- 
bergh, 76 Hun 434, 27 NYS 1022; 
Bowman Cycle Co, v. Dyer, 23 Misc. 
620, 52 NYS 159; Miller v. West- 
bourne, 13 Man. 197. 

19. Wanaksink Lake Dev. Corp. v. 
Hannan, 198 App. Div. 46, 189 NYS 
461; Troy, ete., Steamboat Co. v. Ter- 
ry, etc., Co., 192 App. Div. 764, 183 
NYS 868; Peterson v. Lehigh Valley 
R. Co., 190 NYS 883. 

Affidavit of merits see supra § 362 


et seq 
‘Rubinfeld v. Stolts, 159 NYS 


Lan- 


20. 
597%. 

Knowledge of parties as affecting 
right to particulars see supra § 902. 

21. Pitlman v. Fotheringham, 185, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. Co., 22 Misc. 17, 48 NYS 614; 


as is within the possession of the other party in or- 
der to plead or prepare for trial, as the case may 
be;?? and where an assignor’s lack of knowledge of 
allegations is material, such fact must be stated.?3 
The affidavit need state only a lack of knowledge as 
to the details of allegations in the pleading of whieh 
particulars are wanted, 24 and need not state a lack 
of knowledge of any ‘particulars whatever of the 
same kind as those sought.?®. Further, it has been 
held that the affidavit must show that the allegations 
concerning which particulars are asked are denied by 
the party applying for the order;?® but denials in a 
verified pleading need not be repeated in the affi- 
davit.2* Answering affidavits may be filed by the 
other party, but in default thereof the order will be 
made if a proper prima facie case is shown.28 A new 
ground for relief cannot be injected into a motion for 
a bill of particulars by the service of an affidavit set- 
ting up such new ground.?® Where the application 
for particulars is made for the purpose of pleading, 
the affidavit must state that the party has fully and 
fairly stated the case to his counsel, giving the name 
and address of such counsel,®° a mere statement that 
he has been advised by his counsel of the necessity 
NYS 385. 28. 
22. Coolidge v. Stoddard, 120 App.|92 NYS 
Div. 641, 105 NYS 544; Constable v.| 29. 
Hardenbergh, 76 Hun 434, 
1022; Webster v. Fitchburg R. Co., 30. 
32 Misc. 442, 66 NYS 220; Dorgan v. | Misc. 
Scheer, 31 Misc. 801, 62 NYS 1030 [aff 31. 
31 Misc. 829, 64 NYS 383; Bowman | pra. 
Cycle Co. v. Dyer, 23 Misc. 620, 52 


NYS 159; Villiers” v. Third Ave, 8 Ss [nh ob ot et em) 
Wales 33. 
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preoks! v. Keller Printing Co., { 540; 


: Lambert v. Perry, 1 NYS 152, 
27 NYS 114 NYCivProc 274. 

Bowman Cycle Co. v. Dyer, 23 | 499; 
620, 52) NYS 159. 

Bowman Cycle Co. v. Dyer, su- 


Worden v. New York City R. 
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of particulars demanded being insufficient;*+ but 
where the motion is made after issue joined*? and 
the defense and its merits have been exhibited by an- 
swer, the rule does not apply.*? 

Authentication. Under a statute requiring the 
court to disregard errors or defects in the pleadings 
not affecting the substantive rights of the adverse 
party,** it is no objection to a motion for a bill of 


particulars that the certificate of a clerk of court of 


another state attached to an affidavit or deposition 
accompanying the motion described the affidavit as 
an “acknowledgment.’’?* 

[§ 908] b. By Whom Made. As a general rule, 
the affidavit should be made by the party,°° or by a 
person possessing actual knowledge of the facts 
stated in the affidavit ;*7 and it is insufficient if made 
by persons who are not shown to have actual knowl- 
edge of such facts.*% Further, the affidavit is insuf- 
ficient if made by the party’s attorney alone,*® unless 
it shows some well stated reasons why it is not made 
by the party,4® and that the attorney has personal 
knowledge of the facts alleged in the affidavit.41 It 
is not a sufficient excuse for failure to have the affi- 
davit made by the party himself that he was absent 
Mayer v. Mayer, 29 App. Div. 
393, 51 NYS 1079: Van Olinda v. Hall, 
82 Hun 357, 31 NYS 495; Canonico 
v. Cunard SS. Co., 49 Misc. 92, 96 NYS 
Gallerstein v. Manhattan R. Co., 
27 Mise. 506, 58 NYS 374 [rev 26 


Misc. 852, 57 NYS 394]; Mori v. Pear- 
sall, 14 Misc. 251, 35 NYS 829; Groff 


32. Time for application see su-| v. Hagan, 13 Misc. 322, 34 NYS 462; 


Casassa v. A. Cuneo Co., 115 NYS 124, 
1 NYCivProecNS 292; Dubal Watch- 


Mfg. Co. v. Lazzaro, 19 Misc. 477, 43 
NYS 1110 [rev 18 Misc. 352, 41 NYS 
1134]; Garfield Nat. Bank v. Peck, 
1 Misc. 126, 20 NYS 650; Gridley v. 
Gridley, 7 NYCivProc 215; Orvis v. 
Dana, 1 AbbNCas (N. Y.) 268. 

[a] Corporation should state that 
it cannot, through any of its officers, 
agents, and servants, obtain the in- 
formation, a mere statement that the 
general manager and the president 
do not have the information being in- 
sufficient. Bowman Cycle Co..v. Dy- 
er, 23 Mise, 620, 52 NYS 159; 

23. Strohoefer v. Security Mut. L. 
py Co., 148 App. Div. 7638, 133 NYS 

{aj} Thus, in an action by an as- 
Signee of an insurance policy to re- 
cover premiums paid, for false and 
fraudulent misrepresentations of the 
company, a motion for a bill of: par- 
ticulars, interposed to a defense set- 
ting up that the policyholder paid 
premiums with knowledge of the 
facts relied on in the action, is in- 
sufficiently supported by an affidavit 
that plaintiff was ignorant of the 
matters specified in the defense, as 
it does not show that the matters 
were not known to plaintiff’s assignor. 
Strohoefer v. Security Mut. L. Ins. 
Co., 148 App. Div. 763, 133 NYS 289. 

24. Dwight v. Germania L. Ins. 
Co:, 84 N.. Y. 493. 

25. Dwight v. Germania L. Ins. 
Co, supra. 

fa] Thus, where, in an action on 
a life insurance policy, defendant 
pleaded false representations by in- 
sured, plaintiff’s affidavit in support 
of his motion for a bill of particulars 
of such defense is sufficient if it de- 
nies knowledge of the instances of 
false representation alleged by de- 
fendant, without denying knowledge 
of any instances whatever of false 
representations. Dwight v. Germania 
ie Ins, Co. 84 Nav. 493. 

26. Talmadge v. Sanitary Securi- 
ty Co. 24 App. Div. 43, (80 NYS LAT; 
Van Olinda v. Hall, 82 Hun 357, 31 
NYS 495; Webster. v. Fitchburg R. 


Co., 32. Misc. 442, 66 NYS 220. 


27. Newman vy. West, 101 App. 


Div. 288, 91 NYS 740. 


Co., 48 Misc. 626, 96 NYS 180. 

34. See statutory provisions. 

35. Spencer vy. Ft. Orange Paper 
Co., 74 App. Div. 74, 77 NYS 251. 

86. Page Steel, etc, Co. v. Blair 
Engineering Co., a F. (2d) 4038 [eer- 
ticrari den 276 WV. 623 mem, 48 SCt 
303 mem, 72 L. a> "737 mem}; Troy, 
etc., Steamboat Co. v. Terry, etc., Co., 
192 App. Div. 764, 188 NYS 368; Gen- 
eral Film Co. v. Liverpool, etc., Ins. 
Co., 181. App. Div. 862,169 NYS 257; 
Strohoefer v. Security Mut. L. Ins. 
€o.,-148 App. Div. 763, 133, NYS 289; 
Toomey v. Whitney, 81 App. Div. 441, 
80 NYS 826; Mungall v. Bursley, 51 
App. Div. 380, 64 NYS 674; Stevens 
v. Smith, 38 App. Div. 119, 56 NYS 
540; Mayer v. Mayer, 29 App. Div. 
3935, OL INY SS L679 Van Olindal’ vs 
Hall, 82 Hun 357, 31 NYS 495; Can- 
onico v. Cunard SS. Co., 49 Misc. 92, 
96 NYS 499; Gallerstein v. Manhat- 
tan R. Co., 27 Misc. 506, 58 NYS 374 
[rev 26 Misc. 852, 57 NYS 394]; Mori 
v. Pearsall, 14 Misc. 251, 85 NYS 829; 
Groff v. Hagan, 13 Misc. 322, 34 NYS 
462; Casassa v. A. Cuneo Co., 115 
NYS 124; Hoeninghaus v. Chaleyer, 
4 NYS 814; Deuber Watch Case Mfg. 
Co. v. Keystone Watch Case Co., 21 
NYS 3842, 50 NYSt 417, 23 NYCivProc 
44; Hawkins v. Lasell, 43 S. D. 193, 
LIS LS NW vole LCrteCy.eil: 

[a] Affidavit of party alone is 
considered to determine the sufficien- 
cy of the affidavit in support of the 


motion. Troy, ete., Steamboat Co. v. 
MeEriTy i CLOG CO. LOZ Apps Div. T1640 
183 NYS 368. 


37. Canonico v. Cunard SS. Co., 49 
Misc. 92, 96 NYS 499. 

38. Canonico v. Cunard SS. Co., 
supra. 

39. Page Steel, ete., Co. v. Blair 
Engineering Co., 22 F. (2d) 403 [cer- 
tiorari den 276 U. S. 623 mem, 48 SCt 
304 mem, 72 L. ed. 737 mem]; Gener- 
al Film Co. v. Liverpool, etce., Ins. 
Co.,,181 App. Div. 862; 169 NYS 257; 
Strohoefer v. Security Mut. L. Ins. 
Co., 148 App. Div. 763, 1833 NYS 289; 
Toomey v. Whitney, 81 App. Div. 441, 
60 NYS 826; Mungall v. Bursley, 51 
App. Div. 380, 64 NYS 674; Stevens 
v. Smith, 38 App. Div. 119, 56 NYS 


Case Mfg. Co. v. Keystone Watch- 
Case Co., 21 NYS 342, 23 NYCivProe 
44; Hoeninghaus v. Chaleyer, 4 NYS 
$14. But see Sanders v. Soutter, 54 
Hun 310, 7 NYS 549 (afsdavit need 
not be made by party, but may be 
made by attorney alone). 

40. Page Steel, ete., Co. v. Blair 
Engineering Co., 22 F. (2d) 403 [cer- 
tiorari den 276 U. S. 623 mem, 48 SCt 
303 mem, 72 L. ed. 737 mem]; General 
Film Co. v. Liverpool, ete., Ins. Co., 
181 App. Div. 862, 169 NYS 257; Stro- 
hoefer v. Security Mut. L. Ins. Co; 
148 App. Div. 763, 133 NYS 289; St. 
Regis Paper Co. v. Santa Clara Lum- 
ber’ Col, 112 UApps Dive715,, 9S NLS 
572; Mayer v. Mayer, 29 App. Div. 
393, 51 NYS 1079; Cohn v. Baldwin, 
"4 Hun 346; 26°N. Y.. S. 145% ‘Lapp 
dism 141 N. Y. 5638 mem, 35 NE 1087 
mem]; Field v. New York Cent., etc., 
Re CO, 3) NISCHe TT te lee VSS eer 
Webster v. Fitchburg R. Co., 32 Misc. 
442, 66 NYS 220; Jacobs v. Friedman, 
28 ‘Misc. 441, 59 NYS 382: Talbert 
v. Storum, 21 NYS 719; Blake v. Har- 
rigan, 11 NYS 209, 19 NYCivProc 207 
[rev on other grounds 14 NYS 663]; 
Hawkins v. Lasell, 43 S. D. 193, 195, 
178 NW 731 [cit Cyc]. 

[a] An attorney for a corporation 
may make an affidavit as to the neces- 
sity for a bill of particulars where 
he gives a sufficient reason why an 
officer of the corporation did not make 
it. Field v. New York Cent., etc., R. 
Co.) 35. Mise, 1 WIEN YS.220; 

41. St. Regis Paper.Co. v: Santa 
Clara Lumber Co., 112 App. Div. 775, 
98 NYS 572; Toomey vy. Whitney, 81 
App. Div. 441, 80 NYS 826; Mungall 
v. Bursley, 51 App. Div. 380, 64.NYS 
674; Canonico v. Cunard SS. Co., 49 
Mise. 92, 96 NYS 499. 

[a] Affidavit of attorney will only 
be received when it is shown that 
he is the only person who has knowl- 
edge of the subject matter of the liti- 
gation, and that it was not possible 
to obtain an affidavit of the party, 
and that the attorney has received 
from the party full information of 
the subject matter and makes full 
disclosure of what the information 
consists. Mungall v. Bursley, 51 App. 
Div. 380, 64 NYS 674. 
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from the state or county,*? and that there was no 
time to procure his affidavit,*® or merely that the at- 
torney is informed that the party has no knowledge 
of the matters alleged by his adversary.** 

Verification by attorney or agent. Statutory pro- 
visions for the verification of pleadings by attorney 
or agent*® do not apply to affidavits in support of ap- 
plications for particulars.*® 

[§ 909] L. Order of Court. The order should in- 
dicate the precise particulars which are to be fur- 
nished;** and may order them in part and deny them 
in part, if they cannot be ordered as asked.*® Al- 
though there is authority that the order should state 
that unless the required particulars are furnished 
the party will be precluded from giving evidence up- 
on the trial,*® and that it should direct a stay if such 
a result is desired,°®° since an order for a bill of par- 
ticulars is not in itself a stay of proceedings,°®! the 
prevailing rule is that a provision in an order for a 
bill of particulars for a penalty for failure to obey 
the order is improper,°? and the remedy for noncom- 
pliance is to be determined separately when the 
failure to comply with the order has been estab- 
lished.°* Under this view it has been held that a 
clause precluding evidence for failure to furnish 

42) bage steel, ete.;) Co. viii Blair 
Engineering Co., 22 F. (2d) 403 [cer- 
tiorari den 276 U. S. 623 mem, 48 SCt 
20s \amem. 72 dae 6d. 737. mem) 3). St: 


Regis Paper Co. v. Santa Clara Lum- 
bem Coy 112 cAppy Diver 715,798 NGS 


NYS 382; 
587; 
463; Brewster v. 
(2) After 


PLEADING 


to show why he had not done so. 
Jacobs v. Friedman, 28 Misc. 441, 59 
Hazard v. Henry, 
Roosevelt v. Gardinier, 2 Cow. 
Sackett, 1 Cow. 571. 
expiration of this time, 
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particulars is improperly included in an order for 
particulars,°* that a separate and independent order 
should be made precluding evidence where a bill has 
not been furnished,*® and that the order should not 
provide for a stay of all proceedings as a penalty for 
noncomplianee.°* But where there is an interlocu- 
tory order for a bill of particulars, and that in the 
meantime all proceedings stay, and a peremptory or- 
der is afterward made, the adverse party cannot pro- 
ceed in the suit until he delivers a bill;°* however, the 
stay ceases to be operative if a peremptory order is. 
not obtained at the expiration of the time allowed.*® 
Further, the order should not contain any clause pre- 
cluding evidence at the trial other than the items set 
forth in the bill,®® since the furnishing of the bill is. 
in itself a limitation of the claim to the particulars 
stated therein ;°° and where such a provision is made 
in the order it is superfluous.®t If the order is op- 
pressive in that it is too broad or requires too great 
particularity, application may be made to the court 
by motion for a modification®? even after the time 
for an appeal has expired;®* or the order may be 
modified upon a motion for further particulars,®* or 
upon motion to compel compliance with an order al- 


given the allegations of the action 
will be stricken out. Lessard v. Sim- 
ard, 24 Que. K. B. 481. : 

53. Borgrosser v. Risch, 149 App. 
Div. 248, 133 NYS 683; Prym v. Peck, 
136 App. Div. 566, 121 NYS 


2 Cow. 


572; Toomey v. Whitney, 81 App. Div. 
441, 80 NYS 826; Wolff v. Kauf- 
man, 65 App. Div. 29, 72 NYS 500. 
[a] Absence of officer of corpora- 
tion from the state is not a sufficient 
excuse for an affidavit made by the 
corporation’s attorney. Page Steel, 
etc., Co. v. Blair Engineering Co., 22 
F. (2d) 403 [certiorari den 276 U. S. 


623 mem, 48 SCt 303 mem, 72 L. ed. 
737 mem]. 
43. Toomey v. Whitney, 81 App. 


Div. 441, 80 NYS 826. 

44. General Film Co. vy. Liverpool, 
etc., Ins. Co., 181 App. Div. 862, 169 
NYS 257; Strohoefer v. Security Mut. 
L. Ins. Co., 148 App. Div. 763, 133 NYS 
289; Casassa v. A. Cuneo Co., 115 
NYS 124, 1 NYCivProcNS 292. 

45. See statutory provisions. 

§ Mia hac of pleadings see supra 

50. 

46. Cohn v. Baldwin, 74 Hun 346, 
26 NYS 457 [app dism 141 N. Y. 5638 
mem, 35 NE 1087 mem]. 

47. Conner v. Hutchinson, 17 Cal. 
279; Otto Huber Brewery v. Sieke, 
IWG RADD. Dive, 46%, “1318 NYS | 2iit: 


epee cor ough v. Kimberly, 6 NYS 
os 
[a] Order held sufficiently defi- 


nite.—Where defendant, in an action 
on a contract, pleaded defenses and 
also set up a counterclaim for damag- 
es, and the application for particulars 
stated that such bill was required by 
defendant’s counterclaim and speci- 
fied five subjects upon which particu- 
lars were demanded, only two of 
which related to the counterclaim, 
and the mandatory part of the or- 
der specified five subjects as to which 
a bill should be furnished, but did not 
characterize them as being matters 
included only in the counterclaim, 
the specific statement of the matters 
concerning which particulars were 
sought controlled the general state- 
ment that these were included in the 
counterclaim, and there was no am- 
biguity in the terms of the order. 
Otto Huber Brewery v. Sieke, 146 
App. Div. 467, 1831 NYS 271. 

[b] Under the old practice in New 
York, before the adoption of the code: 
(1) An order for a bill of particulars 
directed the party of whom the par- 
ticulars were required to file or serve 
a bill by a certain day or on such day 


if no good cause was shown, the rule 
was made absolute. May v. Richard- 
son, 4 Cow. 56; Brewster v. Sackett 
supra. ‘‘Non prosequitur’”’ defined see 
Non 46 C. J. p 486 text and note 22. 
(3) When the order became absolute, 
the party requiring the bill then 
moved for a rule that the bill be fur- 
nished within a certain time or that 
judgment of non prosequitur be en- 
tered. Symonds v. Craw, 5 Cow. 279; 
May v. Richardson, supra; Brewster 
v. Sackett, supra. (4) But the filing 
of the bill after motion for nolle 
prosequi defeated the motion for 
judgment. Symonds vy. Craw, supra. 
(5) After the adoption of the code 
such a judgment was unauthorized. 
ye sler. v. Kierski, 4 N. Y. Super. 
30 


48. Riker v. Erlanger, 87 App. Div. 
137, 84 NYS 69; Bell v. Heatherton, 
66 App. Div. 603, 73 NYS 242; White 
v. Kaliski, 109 NYS 716. 

49. Dwight v. Germania lL. Ins. 
Co., 84 N. Y. 493; Oatman v. Watrous, 
99 App. Div. 254, 90 NYS 940. 

50. Platt v. Townsend, 12 N. Y. 
Super. 668, 3 AbbPr 9; Jacobs v. 
Friedman, 28 Misc. 441, 59 NYS 382. 

[a] Order staying proceedings ab- 
solutely until a bill is delivered is 
irregular, but it nevertheless operates 
to stay the proceedings until vacated. 
iooseyol v. Gardinier, 2 Cow. (N. Y.) 

SL. ‘Platt. vi Townsend, 12 -N.o Ye 
Super. 668, 8 AbbPr 9; Vermont Aca- 
demy of Medicine v. Landon, 2 Wend. 
GNE PY )62.05 

52. Richards v. Miller, 167 App. 
Div. 448, 153 NYS 388; Metropolitan 
L. Ins. Co. v. Heinze, 163, App. Div. 
9438, 148 NYS 214; Posner v. Rosen- 
berg, 149 App. Div. 270, 133 NYS 702; 
Borgrosser v. Risch, 149 App. Div. 
248, 133 NYS 683; Prym v. Peck, ete., 
Co, 136. Apps Divi 566,.b20 NYS bt: 
Smith v. Bradstreet Co., 134 App. 
Div. 567, 119 NYS 487; Loscher v. 
124 App. Div. 568, 109 NYS 

; Foster v. Curtis, 121 App. Div. 
689, 106 NYS 888;. Lessard vy. Simard, 
24 Que. K. B. 481. 

{a] Provision to strike allegations 
improper.—A judgment ordering par- 
ticulars to be given should not pro- 
vide that on default of their being 


eae Co., 

Failure to furnish particulars see 
infra..§ 913. 

54. Locker v. American Tobacco 
Co., 200 Fed. 973; Richards v. Miller, 
167 App. Div. 443, 153 NYS 388; Met- 
ropolitan L. Ins. Co. v. Heinze, 163 
App. Div. 943, 148 NYS 214; Posner 
v. Rosenberg, 149 App. Div. 270, 133 
NYS 702; Hein v. Honduras Syndi- 
cate, 138 App. Div. 786, 123 NYS 431; 
Smith v. Bradstreet Co., 134 App. Div. 
567, 119 NYS 487; Loscher v. Hager, 
124 App. Div. 568, 109 NYS 562; Fos- 
ter v. Curtis, 121 App. Div. 689, 106 
NYS 388. 

55. Locker v. American Tobacco 
Co., 200 Fed. 973; Richards v. Miller, 
167 App. Div. 443, 153 NYS 388; Met- 
ropolitan L. Ins. Co. v. Heinze, 163 
App. Div. 9438, 148 NYS 214; Posner 
v. Rosenberg, 149 App. Div. 270, 133 
NYS 702; Hein v. Honduras Syndi- 
cate, 1388 App. Div. 786, 123 NYS 431; 
Smith v. Bradstreet Co., 134 App. Div. 
567, 119 NYS 487; Loscher v. Hager, 
124 App. Div. 568, 109 NYS 562; Fos- 
ter v. Curtis, 121 App. Div. 689, 106. 
NYS 388. 

Failure to furnish particulars see 
infra § 913. 

56.° Borgrosser v. Risch, 
Div. 248, 138 NYS 6838; Lee v. Brown, 
142 App. Divina noes 126 NYS 1103; 
Prym v. Peck, etce., Co. 136 App. Div. 


149 App. 


566, 121 NYS 57. 
ee Rowan v. Merritt, 9 Wend. (N. 
43. 
58. Fassett v. Dorr, 11 Wend. (N. 
Noy wheres 
59. Locker v. American Tobacco 
Co., 200 Fed. 973; Grove Linseed Oil 
rane Pennsylvania R. Co., 170 NYS 
60. Locker v. American Tobacco 


Co., 200 Fed. 978. 

Effect of bill see supra § 894. 

61. Locker v. American Tobacco 
Co., 200 Fed. 973. 

62. Dwight v. Germania L. Ins. 
Co., 84 N. Y. 493; Cruikshank v. Cruik- 
shank, 30 App. Div. 381, 51 NYS 926. 

63. Cossman_v. Ballin, 141 App. 
Div. 68, 125 NYS 647. 

64. Chartered Bank of India, ete. 
v. Nassau F. Ins. Co., 145 App. Div. 
807, 129 NYS 1067. 

Further particulars see infra § 914. 


EAS SS Es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 909-910] 


ready made,°° or to vacate the order;°* and manda- 
mus may lie to compel a vacation of the order,*? or it 
may be modified on appeal;°® but if the or der merely 
is broader than the decision authorizing it, the rem- 
edy is a motion to resettle the order and not an ap- 
peal.®® If an order is suffered to be made by default, 
it stands as a binding adjudication and cannot there- 


after be questioned.?° 
Time for compliance. 


thority in such further order, 


65. Chartered Bank of India, etc. 
v. Nassau F. Ins. Co., 145 App. Div. 
307, 129 NYS 1067. 

* 66. Brown v. Thorley, 30 Misc. 809, 
62 NYS 9271. 

67. Van Vranken v. Wayne County 
Cir. Judge, 85 Mich. 140, 48 NW 499; 
Hamilton v. Peck, 84 Mich. 393, 47 


NW 681. And see generally Manda- 
mus §§ 84-195. 
68. Gaudry v. Todd _ Shipyards 


Corp., 204 App. Div. 250, 197 NYS 742; 
Borgrosser v. Risch, 149 App. Div. 
248, 133 NYS 683; Lee v. Brown, 142 
Apps: Dive (933,0 126 NYS711033.Clum 
v. Federal Sugar Refining Co., 136 
App. Div. 355, 120 NYS 975;-. Alle- 
ghany Iron Co. v. Chesapeake, etc., 
R. Co., 69 App. Div. 87, 74 NYS 514; 
Ellison v. Healy, 60 App. Div. 613, 69 
NYS 662; Adams v. Coe, 65 Misc. 517, 
119 NYS 1086; Dougherty v. Southern 
Pac (Co. £39 NTS 1100 se2Schmitthav. 
Mutual Reserye L. Ins. Co., 97 NYS 
294; Ross v. Willett, 18 NYS 103; 
Ross v. Hamlin, 13 NYS 102. 

69. Schweit v. Metropolitan St. R. 
Co., 24 Misc. 409, 53 NYS 545. 

70. Quinn v. Fitzgerald, 87 App. 
Div. 539, 84 NYS 728. 

71. Kawabata v. Okahara, 20 Ha- 
waii 261; Brauer v. Oceanic Steam 
Nav. Co., 26 App. Div. 628, 49 NYS 
937; ~Baremore v...Taylor, 53 N. Y. 
119. 

Harman v. Glover, 10 Wend. 
(N. = 617. ; 
Equitable Trust Co. v. Tiede- 
134 NYS 489. 
Equitable Trust Co. v. 
supra. 

Equitable Trust Cos v. 
supra. 

6. See supra text and note 73. 
Equitable Trust Co. v. Tiede- 


supra. 
ae et v. Gregory, 19 
71 Misc. 


Tiede- 
Tiede- 


. (N. 
ee a Brlichman, 
ee 128 NYS 628. 
80. Vila v. Weston, 33 Conn, 42. 
81. Hamilton vy. Peck, 84 Mich. 
393, 47 NW 681; Smith v. Hicks, 5 
Wend. (N. Y.) 48; Murdock v. Mar- 
tin, 132 Pa. 86, 18 A 1114; Columbia 
Acc. ASSOC.., V. ‘Rockey, 93 Va. 678, 25 


SE 1009. 

82. Lyell v. Walbach, 111 Md. 610, 
75 A 339. 

838. Scott v. Leary, 34 Md. 389. 

‘84. Maloney v. Madden, 153 Ill. A. 
271. 

85.- Craig’ v. Parish, 43 App. .(D. 
C.) 447; Stocksdale v. Jones, 13.3) Md, 


176, 104 A 416; Lyell v. Walbach, 111 
Ma. 610, 75 A 339; Matthews v. Hub- 
bard, 47 ING, aX 428 New York County 


Upon a proper application, 
the court may grant time to procure particulars nec- 
essary, the time to be allowed depending 
circumstances of the case.*4 Buta peremptory order 
for a bill requires that it be furnished immediately, 
that is, within twenty-four hours.72, Where the order 
states no definite time for compliance therewith, the 
pleader cannot be in default until the time of trial;7? 
and although the court may, by further order, require 
the filing within a specified time,7* it has no au- 
made before trial, to 
make the furnishing of the particulars a condition or 
privilege to the pleader by which it might avoid the 
penalty of preclusion from giving evidence because 
of his previous alleged default,7® for the pleader may 
claim that before trial he was not in default’® and 
may refuse to accept the condition.™* 


PLEADING 


Costs. 


[49 C.J.] 645 


Service. An order for a bill of particulars is duly 
served by delivery of a copy thereof; 
need not be shown.*® 
A provision in an order for a bill of par- 
ticulars requiring the costs of the motion to be paid 
at or before the service of the bill does not make the 
service conditional upon payment of costs, but mere- 


the original 


ly fixes the time of payment.’® 


General. 
upon the 


Bank v. Herrman, 148 App. Div. 631, 
133 NYS 200; Cluin vy. Federal Sugar 
Refining Co., 136° App. Div. 355, 120 
NYS 975; Buffalo Gen. Electric Co. 
v. Lunz, 96 Mise. 219, 159 NYS 905. 

86. Crane vy. Litchfield, 171 NYS 43. 

87. Strauss v. American Publish- 
ers’ Assoc., 178 Fed. 586. 

88. Kupferman v. Batchelor, 149 
NYS 486. 

89. U. S.—Chesapeake, etc., Canal 
Co. v. Knapp, 9 Pet. 541, 9 L. ed. 222; 
Church v. Spiegelberg, 33 Fed. 158; 
Whitaker v. Pope, 29 F. Cas. No. 
17,528, 2 Woods 468. 

95 Ala. 


Ala.—Boykin v. 
626,05 01ST: 
Ark.—Walker v. Fuller, 29 Ark. 448. 
Cal.—Ames v. Bell, 5 Cal. A. 1, 
SOP 619: 
Conn.—Vila v. Weston, 33 Conn. 42. 
Del.—Verlengia v. Rushie, 29 Del. 
11, 95 A 914; Langrell v. Wright, 24 
Wels 9 eT Act tas 
D. C.—Craig v. Parish, 43 App. 447. 
Fla.—Columbia County v. Branch, 


Persons, 


pula, 62, Leis 050, 

Ill.—Gresham v. Shonts, 170 Ill. A. 
poet Maloney v. Madden, 1538 Ill. A. 

Ind.—Leib v. Butterick, 68 Ind. 199; 
Pierce v. Wilson, 48 Ind. 298. 

Ky.—Morehead v. Anderson, 100 
Sw 340, 30 Kyl 1137. 

Md.—lLyell v. Walbach, 111 Md. 610, 
75 A 339; Scott v. Leary, 34.Md. 389. 
eed ED cata v. Gregory, 37 Mich. 

Miss.—Hughes vy. Grand Gulf Bank, 
10 Miss. 115. 

N. J.—Voorhees y. Barr, 59 N. Ale 
Ia, eon OO. AOS 

N. Y.—Matthews yv. Hubbard, 47 
N. Y. 428; Berge v. Griffith, 153 App. 

iv. 806, 138 NYS 924; 
ing Co. v. Aspegren, 140 App. Div. 
549, 125 NYS 796; Maloney v. United 
Dressed Beef Co., 130 App. Div. 369, 
TREMIN YS) G2 ON MCLVELOCNS, LOS: 
Kindberg v. Chapman, 115 App. Div. 
153, 100 NYS 685; Florsheim v. Musi- 
cal Courier Co., 103 App. Div. 388, 938 
NYS 41; Baker v. Sutton, 86 Hun 588, 
33 NYS 1072; Steinleger v. Frankel, 
117 Misc. 693, 192 NYS 74; Pomerantz 
v. Polonsky, 103 Misc. 246, 170 NYS 
43; Moss v. Crimmins, 30 Misc. 300, 
63 NYS 416; McHale v. Foster, 153 
NYS 985; McKeown v. Foster, 153 
NYS 983; Redmond vy. Buckley, 20 
NYS 969; Donohue v. Pomeroy, 19 
NYS 569; Duffy v. Ryer, 17 NYS 843; 
Stanley v. Millard, 4 Hill 50; Smith 
v. Hicks, 5 Wend. 48. 

Porto Rico.—Siebert v. Vivoni, 3 
Porto Rico Fed. 247, 

R. I.— MacDonald v. New York, etc., 


pleading ;°? nor need it follow any particular form; 
and mere formal defects** or slight ambiguities** in 
it will be disregarded. Buta bill of particulars must, 
in substance, inform the opposite party of the na- 
ture of the pleader’s cause of action or defense ;*° it 
must furnish the required items of the claim®® with 
reasonable fullness,§7 and it must furnish accurate 
information as to the particulars sought.*® 
ly it will be held sufficient if it fairly and substantial- 
ly gives the opposite party the information to which 
he is entitled,®® as required by the terms of the ap- 
plication®® and of the order®! therefor; and a bill 
has been held to be insufficient where it has failed 
to fulfill these requirements.°? 


Oliver Refin- |. 


[§ 910] M. Form and Requisites of Bill—1. In 
A bill of particulars need not be technical- 
ly accurate ;*° nor need it be as formal or precise as a 
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General- 


Further, the bill 


RCo. 25 RR. 15 40, bb 40AS (95s 
Va.—Kelly v. Schneller, 148 Va. 
573, 139 SE 275; Lehigh Portland 


Cement Co. v. Virginia SS. Co., 132 
Va. 257, 111 SE 104; Columbia ‘Acc. 
nyse v. Rockey, 93 Va. 678, 25 SE 
9 
W. Va.—Newman v. Levi, 74 W. Va. 


223, 81 SE 1036. 
Wis.—Burnham v. Milwaukee, 69 
23. N. S. 


Wis. 379, 34 NW 389. 

N. S.—Perkins v. Irvine, 
250. 

90. Gitzendanner-Muller Co. Ve 
Cherouny Printing, ete., Co., 149 NYS 
485; State v. U.S. Fidelity, etc., Co., 
81 W. Va. 749, 95 SE 783. 

[a] Clause in bill of particulars 
specifying two grounds of damages 
and claiming stated amounts, with- 
out specifying the part or sum 
claimed on each ground, is sufficient, 
without a request in the application 
for separation, and permits proof of 
damages on both grounds. State v. 
U. S. Fidelity, etc., Co., 81 W. Va. 749, 
Cay SPD TESSY, 

Application for bill see supra § 904. 

91. .Berg v. Griffith, 153 App. Div. 
806, 188 NYS 924; New York County 
Nat. Bank v. Herrman, 148 App. Div. 
631, 183 “NYS - 200; Quinn v. Fitz- 
gerald, 87 App. Div. 539, 84 NYS 728; 
Mueller v. Tenth St., ete, Ferry Co., 
38 App. Div. 622, 56 NYS SO sea eo, 
v. Cox, 23 Hun (N. Y.) 269; Mason 
v. Ring, 23 N. Y. Super. 598; Fournier 
v. Martin, 6 Que. Pr. 288. 

Order for bill see supra § 909. 

92. See cases infra this note. 

fal A bill of particulars has been 
held insufficient where it states mere- 


ly: (1) “General loss of labor . 
$150.” Polley v. Fray, 38 Conn. 544, 
548. (2) “To a balance due on the 


purchase money of nine houses . 


$365.00.” Thillman v. Shadrick, “69 
Mids) D285 OO; sal Oe ACn hoes @) Reto 
amount adva need, $20.0." Se UNOna TES wv 


Morrissey, 18 AbbPr GN) odo ae 
28 HowPr 100. (4) “To balance due, 
inet cash Vie S600 Ralston v. 
Aultman, (Tex. Civ. A.) 26 SW 746, 
(5) To item “cash” without specify- 
ing whether lent, paid, etc. Stanley 
Vv. “Millard, 4 Hill (N. Y.) DOR eG) ess 
the first special count damages 
$5,000,” “balance due on settlement 
etc., $5,000” and “money received at 
New Orleans on account of plaintiff, 
$5,000.” Wetmore v. Jennys, 1 Barb. 
(N. Y.) 538, 54. (7) “The understand- 
ing and agreement therein alleged 
was neither oral nor in writing.’ De 
Gumoens v. Equitable Trust Co., 211 
App. Div. 399, 401, 208 NYS 130. (8) 
Or where it merely repeats allega-~ 
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should be only as broad as the request therefor,?3 
and matter voluntarily furnished in the bill beyond 
the request is surplusage, and immaterial.°* It need 
not state the grounds on which plaintiff claims, but 
only the items and particulars.®® It should be made 
as accurate and definite as the means of information 
at the command of the party serving it will allow,°® 
or as the nature of the case permits.®? Ordinarily a 
pleader should, when requested or ordered, file a bill 
containing a statement of such particulars as he is 
able to furnish,®® and if he is unable to furnish the 
particulars requested, he should state his lack of 
knowledge or inability as a substitute for the in- 
formation required.°® It has been held that the bill 
should not he less specific than the pleading in aid 
of which it is given.t But it must not contain par- 
ticulars not within the scope of the pleading to which 
it is furnished ;* nor need it state more than the party 
is bound to prove.’ If none of the items stated in 
the bill of particulars are admissible under the alle- 
gations of the pleading, it is insufficient.* An 
amended pleading which is improperly filed as such 
may be deemed and held an amplification of a bill 
of particulars previously filed;®> and the service in 
good faith of an amended pleading after notice of 
a motion for a bill of particulars deprives the motion 
of its basis;* but where the amended pleading is not 


PLEADING 


[§ 910 


served in good faith’? or where it is served merely for 
the purpose of defeating the motion and throws little 
or no light on the particulars demanded,® it cannot be 
considered in lieu of a bill. Where a bill is filed, 
which standing alone would be insufficient, it will be 
deemed sufficient if, taken together with all the other 
documentary evidence in the ease, it supplies all 
needful information,? and an account furnished the 
opposite party and referred to in the bill of particu- 
lars need not be restated therein,!® If an action 
is founded upon a written instrument, a copy of the 
instrument is a sufficient bill of particulars;1+ a 
party’s bank book is a sufficient bill of particulars as 
to his account;1? and a letter from the pleader’s at- 
torney specifying the items of the claim has been 
held sufficient as 4 bill of particulars.1* It has been 
held that a document attached to a pleading as an 
exhibit is sufficient as a bill of particulars where it 
contains the information desired.14 Where a copy of 
an account showing all items of debit and credit is 
annexed to a complaint.and referred to therein,!® or 
is furnished defendant,'® no separate bill of particu- 
lars is necessary; but there is also authority that, 
where an account which is filed with a pleading as an 
exhibit is not considered as constituting a part of the 
pleading,?7 particulars may be required.1® It is suf- 
ficient for plaintiff to state that the facts relied on 


tions in the pleading of which partic- 
ulars are sought. Huyler v. Huyler, 
183 App. Div. 537, 169 NYS 689. 

[b] Specifying a large number of 
items, aggregating more than _ the 
amount claimed, is insufficient, if the 
items furnished fail to specify those 
making up the claim, Crane y. Litch- 
field, 171 NYS 48. 

[c] Order held not complied with. 
—Where, in a suit to recover from a 
contractor amounts paid to him 
through his fraudulent representa- 
tions, the court orders a bill of par- 
ticulars as to what false representa- 
tions plaintiff will claim he made 
with respect to the amounts demand- 
ed, a bill of particulars, which jum- 
bles labor, material, and superintend- 
ence together, and fails to specify 
a single item concerning which a 
false representation was made, is in- 
sufficient. New York County Nat. 
Bank v. Herrman, 148 App. Div. 631, 
133 NYS 200. 

93. Rogness v. Northern Pac. R. 
Coy oo eMiont. 375, .196, 2989, 

Application for bill sce supra § 904. 

94. Rogness v. Northern Pac. R 
Co; 59 Mont...373, 196 P9989. 

95. Hamilton v. Peck, 84 Mich. 393, 
47 NW 681. 

96. Baremore v. Taylor, 53 N. Y. 
Super. 119; Mason v. Ring, 23 N. Y. 
Super. 598; Humphry v. Cottleyou, 
4 Cow. (N. Y.) 54; Sullivan vy. Water- 
man, 21.R. I. 72, 41 A'1006; Long v. 
Kinard, 16 S. C. L. 47; Ferguson. v. 
Ashbell, 53 Tex. 245. 

97. Vansant y. Lindsley, 2 App. 
CDC) 4210) yell vs Walbach? 111 
Md. 610, 75 A 339; Weedon v. Weed- 
on, 34 Pa. Super. 358; Ferguson v. 
Ashbell, 53 Tex. 245. 

98. Cohen y. Clark, 44 Mont. 151, 
119 BP 775; Zecchini v. Meyer, 195 
App. Div. 423, 186 NYS 459; Manu- 
facturers’, etc., Motor Underwriters, 
Inc. vy. New York Fire Brokers’ As- 
SOC, 86 ADD. eDiv. | Oz dees 
790; Schepps v. Japanese Fan Co., 
145 App. Div. 418, 131 NYS 1015; 
Whitmore v. J. Jungman, Ine., 129 
NYS 776; Rochester v. McDowell, 
12 NYS 414; Isham y. Parker, 3 Wash. 
755, 29 P 885; Cousins v. Canadian 
Northern R. Co., 18 Man. 320. 

99. Cohen v. Clark, 44 Mont. 151, 
119 P 775; Picacho Cattle Co. v. aes 
ison, etc.,. IR: Co,,; 28: IN. M138, .207- P 
678; De Gumoens v. Hquitable Trust 


Co., 211 App. Div. 399, 208 NYS 130; 
Hartog v. Lewis, 200 App. Div. 649, 
198 NYS 411; Zecchini v. Mayer, 195 
App. Div. 423, 186 NYS 459; Manu- 
facturers’, ete., Motor Underwriters, 
Inc. v. New York Fire Brokers’ As- 
soc., 186 App. Div. 762, 174 NYS 790; 
Huyler v. Huyler, 183 App. Div. 537, 
169 NYS 689; Losie v. Royal Indemn. 
Co., 179 App. Div. 439, 165 NYS 999; 
Beck v. Tynberg, 153 App. Div. 881, 
137 NYS 1073; Schepps v. Japanese 
Fan Co., 145 App. Div. 418, 131 NYS 
1015; HEmmi v. Ryan Parker Constr. 
Co., 134 App. Div. 482, 119 NYS 267; 
Ferris v. Brooklyn Heights R. Co., 116 
App. Div. 892, 102 NYS 468; McCor- 
mick v. New York, Steam Corp., 130 
Misc. 566, 224 NYS 387; Worden v. 
New York City "Ry Co:; 48 Misc. 626, 
96 NYS 180; Grove Linseed Oil Co. 
v. Pennsylvania R. Co., 170 NYS 1008; 
Whitmore v. J. Jungman, Inc., 129 
NYS 776. 

[a] Mere statement of inability to 
furnish particulars (1) is insufficient, 
as the pleader must expressly deny 
knowledge of information sought. 
Picacho Cattle Co. v. Atchison, ete., 


RCo; 28 IN. Msst38, 207 9Pa578 De 
Gumoens v. Equitable Trust Co., 211 
App. Div. 399, 208 NYS 130; Connolly 


v. Wills, 140 App. Div. 303, 125 NYS 
L390 C2) hic weinean action against 
a railroad for conversion of cattle, in 
which the complaint did not state 
the place of conversion, and plaintiff 
was ordered to furnish a bill of par- 
ticulars as to the place thereof, a 
bill stating that plaintiff was “unable 
to furnish a statement of the place 
of the conversion more specific than 
that referred to in the correspond- 
ence of plaintiff with the defendant, 
now presumably in the possession of 
the defendant,” without denying 
knowledge of the place of the conver- 
sion or setting out such correspond- 
ence, is insufficient. Picacho Cattle 
Co. v. Atchison, etc., R. Co., supra. 

[b] Simply repeating allegations 
of complaint, without an affidavit 
that plaintiff could not give further 
particulars, is insufficient. Huyler 
rgb 183 App. Div. 537, 169 NYS 

Ability to furnish particulars see 
supra § 903. 

1. Chicago, etc., R. Co. v. Provine, 
61 Miss. 288; Gilpin v. Howell, 5 Pa. 
41, 45 AmD 720. 


2. Ses etc., R. Co. v. Provine, 
61 Miss. 288. 

3. Langrell v. Wright, 24 Del. 219, 
77 A 772; Lyell v. Walbach, 111 Md. 
610, 75 A 339; Matthews v. Hubbard, 
47 N. Y. 428; Weedon v. Weedon, 34 
Pa. Super. 358. 

[a] In an action for a lump sum 
for services rendered, a bill of par- 
ticulars which recites that it is for 
nursing, attendance, cooking, and 
washing between designated dates at 
such lump sum is sufficient. Langrell 
v. Wright, 24 Del. 219, 77 A 772. 

4 Spruance vy. Myerdirck, 18 Del. 
205, 438 A 479. 

5. Ontario Powder Works v. Pow- 
ell, 182 Mich. 451, 983 NW 1075. 

6 Callahan v. Gilman, 11 App. 
Div. 522, 42 NYS 497. 

7. Hanser v. Luther, 36 Misc. 730, 
74 NYS 357. 

8. Hanser v. Luther, supra. 

9. American Hide, ete. Co; v. 
Chalkley, 101 Va. 458, 45 SE 705. 

10. Boody v. Pratt, 68 N. J. L. 295, 
53 A 470; James v. Goodrich, 1 Wend. 
CNG.) 289% 

oc Conn.—Dean vy. Mann, 28 Conn. 


Ga.—Smith v. Wilson, 58 Ga. 322. 
SO ay pee v. Trout, 2 Greene 


Miss.—Hughes v. Grand Gulf Bank, 
10 Miss. 115. 
Que.—Hyde v. Garneau, 24 Que. Pr. 


ie 
ai Chicago Bank v. Hull, 74 Ill. 


13. Boaz Bank v. Nailer, 213 Ala. 
814, 104 S ee Williams v. Allen, 7 
Cow. CN) 316. 

14, Siu. v. Edward Hines Yellow 
Pine Trustees, 145 Miss. 892, 111 S 
443; Knox v. Southern Paper Co}, 
1438 Miss. 870, 108 S 288; Durand v. 
Lecours, 8 Que. Press: 

Exhibits see supra §§ 876-884. 

15. Wilson, etc., Mfg. Co. v. Dum- 
ary, 140 App. Div. 838, 125 NYS 803; 
Liebmann’s Sons Brewing Co. v. Cody, 
21 App. Div. 235, 47 NYS 669. 

Particulars of accounts generally 
ae ACcoun ts and Accounting §§ 158— 


16. Cohen vy. Clark, 44 Mont. 151, 
LLP Vito. 

17. Exhibit of part of pleading see 
supra § 882 

18. Newbold v. Green, 122 Md. 648, 
90 A-613. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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will be found in the records of the examination of 
defendants, who were examined before trial, for that 
gives no particulars of plaintiff’s precise claims.1® 
The sufficiency of a bill of particulars to a declara- 
tion or complaint cannot be determined by the alle- 
gations of the answer.?° 

[§ 911] 2. Verification.2: While there is author- 
ity that a bill of particulars need not be sworn to,?? 
under the provisions of some statutes?* it has been 
held that a bill of particulars should be verified where 
the pleading itself is verified.24 However, it has 
been held that a bill of particulars, furnished under 
an order of court, need not be verified unless the 
court directs its verification, although the pleadings 
are verified.2> There is also authority that the bill 
need not be verified where the original claim is 
verified and filed upon the institution of the action.?° 

[§ 912] N. Amendment of Bill.27 A bill of par- 
ticulars may be amended,?® by leave of court,?® for 
the purpose of increasing the amount claimed,®° sim- 
plifying the bill,?! correcting the title or heading,*? 
correcting clerical errors,** stating additional facts, 
not changing the cause of action or defense,** show- 
ing the capacity in which the party sues,*° striking 
out certain items,?® or avoiding a variance between 
the bill and the evidence.?7 But such amendment 


19. Manufacturers’, etc., Motor] 45, 45 NW 676. 


PLEADING 


[49 C.J.] 647 


cannot set forth a new cause of action or defense.*® 
The general rules as to amendment of pleadings ap- 
ply to the amendment of bills of particulars.*® The 
allowance or refusal of such an amendment rests 
within the discretion of the trial court,*#® and the 
court may; in its diseretion, impose certain condi- 
tions, such as the payment of costs to the allowance 
of the amendment.*! An amendment may be allowed 
at the trial where the other party is not prejudiced 
by reason of surprise, but not otherwise.*” But un- 
reasonable delay in making application will operate 
to cause a refusal of leave to amend unless it is satis- 
factorily exeused.42 A party cannot stand upon the 
terms of a bill of particulars and at the same time 

ask an amendment thereof.*+ If an amended decla- 
ration or other pleading is filed, setting forth. the 
requisite facts, this will make an amended Dill of 
particulars unnecessary.4® An amended bill of 
particulars ordered by the court supersedes former 
bills;4% but it does not change the issue.*? 

[§ 913] O. Failure To Furnish Bill of Particulars 
and Defective Bill*s—1. In General. On an entire 
failure to furnish a bill of particulars when ordered, 
the court may order a stay until it is furnished,*® or 
the party wishing the particulars may refuse to plead 


Mass. 39, 88 NE 7; Gardner v. Gard- 


Underwriters, Inc. v. New York Fire 
Brokers’ Assoc., 186 App. Div. 762, 174 
NYS 790. 

rea Matthews v. Hubbard, 47 N. Y. 

21. Verification of pleadings gen- 
erally see supra §§ 824-864. 

22. Crew v. Pennsylvania R. Co., 
1 Pa. Dist. 82; O. L. Standard Dry 
ad Co. v. Hale, 148 Va. 640, 189 SE 

23. See statutory provisions. 

24. Manning v. Benedict, 31 App. 
Div. 51, 52. NYS 530; Brauer v. Oce- 
anic Stéam Nav. (Co: 26 App. Div. 623, 
49 NYS 937; McCarron v. Sire, 3 
NYS 659. 14 NYCivProe 252; Whith- 
ers v. Toulmin, 10 NYSt 704, 13 
NYCivProc 1. 

25. Shankland v. Bartlett, 49 Hun 
605, 1 NYS 458, 15 NYCivProc 24. 

26. Jones v. Barnett, 35 Md. 258. 

27. In criminal prosecutions see 
Indictments and Informations § 4387. 

28. U. S.—O-So-Ezy Mop Co. v. 
Channell Chemical Co., 230 Fed. 469. 

Ala.—Wood v. McClure, 209 Ala. 
523, 96S 577. 

Ark.—Odle v. Floyd, 5 Ark. 248. 

we View Dell nOinCal.. Auehs 
89 P6 

Gon. ity ae Mfg. Co. v. Der- 
by Mfg. Co., 94 Conn. 311, 109. A 395. 

Fla.—Columbia County v. Branch, 
31 Fla. 62, 12'S 650, 

Ga.—Fielder v. Collier, 13 Ga. 496. 

Tll.—MecKinnie v. Lane, 230 Ill. 544, 
of NE 878, 120 AmSR 338; Waidner 

Pauly, 141 Ill. 442, 30 NE 1025 [aff 
37 TU ALOR 8 ye 
Kan. pret Aas v. Swenson, 32 Kan. 


224, : 

Me.—Towle v. Blake, 38 Me. 528. 
Mass.—Powers v. Bergman, 197 
Mass 39.) S38 ND Te Babcock viv, 


Thompson, 3 Pick. 446, 15 AmD 235. 

Mich.—Battle Creek v. Haak, 139 
Mich. 514, 102 NW 1005; Hamilton v. 
Peck, 84 Mich. 393, 47 NW 681; Cum- 
ae v. Wilcox, 47 Mich. 501, 11 NW 
N. Cg a v. Hutchinson, 15 N. 


Je a 
Y.—Case v. Pharis, 106 N. Y. 114, 
12 Now 431; Melvin v. Wood, 3 Abb. 
Dec. 202, 3) Keyes 533, 3 Transcr. A. 
297, 4 AbbPrNS 438. 
Pa.—Wager v. Chew, 15 Pa. 323. 
R. I.—Ralph v. Taylor, 33 R. I. 503, 
82 A 279 [rearg den 82:A 495]. 
Vt.—Lewis v. Jewett, 51 Vt. 378. 
Va.—oO. L. Standard Dry Goods Co. 
v. Hale, 148 Va. 640, 139 SE 300. 
Wis. —-Hopkins v. Stefan, 77 Wis. 


Ont.—Farmers’ Loan, ete, Co. v. 
Scott, 2 OntWR 23. 

29. Grether v. Klock, 389 Conn. 
133; Morton v. McClure, 22 Ill. 257; 
Wager v. Chew, 15 Pa. 323. 

30. Grether v. Klock, 39 Conn, 133; 
Morton v. McClure, 22 Ill. 257. 

31. Fielder v. Collier, 13 Ga. 496. 

32. Bowe v. Gress Lumber Co., 86 
Ga. 17, .12 SE 177; Cary vs Simpson, 
15 Ga. A. 280, 82 SE 918. 

33. Ralph v. Taylor, 33 R. I. 503, 
82 A 279 [rearg den 82 A 495]. 

34. Ames v. Bell, 5 Cal. A. 1, 89 P 
619; McKinnie v. Lane, 230 Ill. 544, 
82 NE 878, 120 AmSR 338; Teberg v. 
Swenson, 32 Kan. 224, 4 Pp 83; Mis- 
souri Pac. R. Co. v. Piper, 26 Kan. 
58; St. Louis, ete, R. Co. v. Bryan 
Png eCo. tt Kan. A, 551,42 P 267; 
Hapke v. Davidson, 180 Mich. 138, 
146 NW 624; Anderson Carriage Co. 
v. Pungs, 127 Mich. 543, 86 NW 1040; 
Lester v. Thompson, 91 Mich. 245, 51 
NW 893. 

25. Reed v. Cooper, 30 Kan. 574, 1 
P1822. 

36. Towle v. Blake, 38 Me. 528; 
Case: v. .Pharis, 106). N. ¥<_114, 12 NE 
431; Hopkins v. Stefan, 77 Wis. 45, 45 
NW 676. 

37. McKinnie v. Lane, 230 Ill. 544, 
82 NE 878, 120 AmSR 338 

[a] Thus, where a bill of particu- 
lars stated that the sum due plain- 
tiff was to have been paid in pictures, 
but the evidence showed that it was 
to be paid on pictures or cash, it is 
error to refuse leave to amend so 
as to show the facts. McKinnie v. 
Lane, 230 Ill. 544, 82 NE 878, 120 
AmSR 338. 

38. Singer Mfg. Co. v. Armstrong, 
91 Ga. 745, 17 SE 1036; Chicago, etc., 
R. Co. v. Provine, 61 Miss. 288. 

39. See Laflin v. Shackleford, 98 
Fed. 372, 39 CCA 102; Waidner v. 
Pauly, 141 Ill. 442, 30 NE 1025 [aff 
37 Til. Acs 278]* Melvin ve. Wood, 3 
Abb. Dec. (N. Y.) 272, 3 Keyes 538, 3 
Transcr. A. 297, 4 AbbPrNS 438. 

Amendments generally see supra §§ 
581-782. 

40. Conn.—Seymour Mfg. Co. v. 
Ae Mfg. Co., 94 Conn. 311, 109 A 


Ill.— Brownell Impr. Co. v. Critch- 
field, 96 Ill. A. 84 [aff 197 Ill. 61, 64 
NE 3321. 

Kan.—Farmers’, ete., Bank v. Glen 
Elder Bank, 46 Kan. 376, 26 P 680; 
Marion County School Dist. No. 73 v. 
Dudley, 28 Kan. 160. 


Mass.—Powers v. Bergman, 197 


ner, 2 Gray 434. 

Mich.—Hapke v. Davidson, 180 
Mich. 138, 146 NW 624; Battle Creek 
v. Haak, 1389 Mich. 514, 102 NW 1005. 

N. Y..Case v. Pharis, LOGIN aXe 
114, 12 NE 431; Melvin v. Wood, 3 
Abb. Dec. 272, 3 Keyes 533, 3 Transcr. 


a ge 4 AbbPrNS 438. 


I.—Ralph v. Taylor, 33 R. 
503, 82 A 279 [rearg den 82 A SET. 
tt Felter v. Manville, 23 Kan. 

[a] Discretion held abused in 
imposition of costs upon allowance 
of amendment to bill. Tate v. Hamil- 
ton, 81 Mich. 221, 45 NW 822. 
so" Ga.—Fieldér v. Collier, 13 Ga. 
‘ ee .—Reed v. Cooper, 30 Kan. 574, 

Me.—Towle v. Blake, 38 Me. 528. 

Mich.—Lester v. Thompson, 91 
Mich. 245, 51 NW 893; Mead v. Glid- 
den, 79 Mich. 209, 44 NW 596; Col- 
ue v. Beecher, 45 Mich. 486, 8 NW 

Pa.—Haviland v. Fidelity Ins., etc., 
Co;,)3.Pa. Con222° p 

Vt.—Lewis v. Jewett, 51 Vt. 378. 

Wis.—Hopkins v. Stefan, 77 Wis. 
45, 45 NW 676. 

ng -—McCarthy v. 
[1909] 2 Ir. 445. 

[a] Thus, where a specific date is 
given by a plaintiff in particulars, to 
which, under the circumstances of 
the case, defendant may reasonably 
confine his evidence, an amendment 
of the date should not be allowed at 
the trial without granting, if applied 
for, an adjournment to allow defend- 
ant an opportunity of supplementing 
his evidence, so as to meet the case 
presented by the amended date. Mc- 
es v. Fitzgerald, [1909] 2 Ir. 

43. Goforth v. Stingley, 79 Miss. 
398, 30 S 690; Kent -v. Phenix Art 
Metal Co., 69 Noone 532, 55 A. 256. 

44. Columbia County v. Branch, 31 
Fla. 62, 12~S 650. 

45. Feiertag v. Feiertag, 80 Mich. 
489, 45 NW 188. 

46. Ames v. Bell, 5 Cal. A.*d, 89 
G95 

47. Wood v. McClure, 209 Ala. 523, 
96 S 577. (dictum); Applebaum Vv. 
Goldman, 155 Mich. 369, 121 NW 288; 
Cicotte v. Wayne County, 44 Mich. 
173, 6 NW 236. 

48. Want of bill as demurrable 
see supra § 505. : 

49. Lawrence v. Keim, 19 Phila. 
(Pa.) 361. 


Fitzgerald, 
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until they are filed;°° or the court may strike out the 
pleading’! or the paragraph®? or the allegations®* 
respecting which the particulars are required and not 
or it may nonsuit the party who fails to fur- 
°4 although there is also authority to the 
But failure to file a bill has been held 
not to be ground for setting aside a judgment.°° 
The court may, in its discre- 
tion, open a default to serve particulars and grant a 
defendant leave to serve a bill;°® or to file a state- 
ment of its inability to furnish particulars as a sub- 
stitute for a bill;°® but opening a default, and grant- 
ing defendant leave to serve a bill of particulars, does 
not. change the original order fixing the terms of the 
bill of particulars to be served, although the order 
vacating the default merely specifies service of the 


given; 
nish a bill, 
contrary.°° 


Opening default.®7 


bill of: particulars. 8.0 


Defective bill. In those jurisdictions in which a 
bill of particulars is not considered as a part of the 
pleading,*! no defect in the bill can be reached by 
demurrer®? or by an objection equivalent to a demur- 
rer,°* or answer or plea,®? or by a motion to strike 
the bill or any of its items;®* nor will a motion to 
make the pleading more specific reach the want of a 


Waterman v. Mattair, 5 Fla. 
21 Davis vemtunt, £8) S. (Cy Ts) 412. 

Sl Gross) va, Clark, (0 ONE ace dias 
Ball v. Evening Post Pub. Co., 48 
Hun 249;.15 NYSt 492; ‘Wilson ’ v. 
Fowler, 44 Hun 89, 7 NYSt 446. 

Motion to strike see infra § 991. 

52. Davies v. Rolleston, [1920] W. 
N. 29; McLaughlin Carriage Co. v. 
Oland, (N. S.) 20 CanLTOccNotes 409; 
Forster v. Allan, (Sask.) [1921] 2 
WestWkly 859. But see Mollison v. 
Hoffman, (N. B.) 33 CanLJNS 445 
(memorandum opinion holding that 
a court has no power to strike out 
counts in a declaration for insufficien- 
cy of particulars). 

53. Lalonde v. Boyer, (Que.) 27 
RevLeg 481. 

54. See Dismissal and Nonsuit § 


55. See Dismissal and Nonsuit § 


Wilson v. Stricker, 66 Ga. 575. 
coratis aiia of evidence see in- 
1 
Kline -v. New York Tribune, 
191 App. Divs 565,) £81 NYS, 728. 
59. Losie v. Royal Indemn. Co., 179 
App. Div. 439,.165 NYS 999. 
Statement of inability to furnish 
particulars in lieu thereof see supra 
§ 910 text and note 99. 


- 60. Kline v. New York Tribune, 
191 App. Div. 565, 181 NYS 728. 

61. See supra § 893. 

62. Conn.—vVila v. Weston, 33 
Conn, 42. 

Fla.—Barbee v. Jacksonville, ete., 


Plank Road Co., 6 Fla. 262. 

Mich.—Cicotte v. Wayne County, 
44 Mich. 173, 6 NW 236. 

Va.—oO. L. Standard Dry Goods Co. 
v. Hale, 148 Va. 640, 139 SE 300; Ely 
v. Gray, 125 Va. 708, 100 SE 660; Co- 
lumbia Acc. Assoc. v. Rockey, 93 Va. 
678, 25 SE 1009. 


Wash.—Dudley v. Duval, 29 Wash. 
528, 70 P 68. 
W. Va.—Clarke v. Ohio River R. 


Co., 39 W. Va. 732, 20 SE 696; Abell v. 
Penn Mut. L. Ins. Co., 18 W. Va. 400. 
Grounds for demurrer see supra §§ 


467-515. 

63. Ely v. Gray, 125 Va. 708, 100 
SE 660. 

64. Chamberlain v. lLoewenthal, 


aS See ale at, 0) Mea: 


65. Voorhees v. Barr, 59 N. J. L. 
123, 35 A hee Matthews v. Hubbard, 
47 N. Y. 428. 


J peor ‘c strike see infra §§ 974— 
029. 

66. Louisville, etc., R. Co. v. Hen- 
ly, 88 Ind. 535. 
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e [§§ 913-914 


bill of particulars,** but rather a bill claimed to be 
defective is amenable to objection therefor.°’ 

[§ 914] 2. Further or Additional Bill. 
where the specifications furnished in a bill of par- 
ticulars do not inelude all of the information re- 
quired, and the adverse party deems the bill insuffi- 
cient, the ordinary procedure is a motion for a fur- 
ther or more specific bill;°* or the adverse party may 
return the bill and demand a compliance with the 
in which case the party who fur- 
nished it-‘may move the court to compel its accept- 
ance and thereby have the question of its insufficiency 
or defectiveness determined before the trial.*° 
if the adverse party does not apply for a further or 
more specific bill, he cannot ignore the bill furnished 
and proceed as if none had been rendered,‘ unless 


Generally, 


But 


bad faith is shown in respect of the original bill.™? 


Motion to make more definite and 
certain see infra §§ 1030-1037. 

67. O. L. Standard Dry Goods Co. 
v. Hale, 148 Va. 640, 139 SH 300. 

68. U. S.—Marion Phosphate Co. 
v. Cummer, 60 Fed. 873, 9 CCA 279. 

Ark.—Deal v. Beck, 103 SW 736. 

Cal.—Providence Tool Co. v. Pra- 
der, 32 Cal. 634, 91 AmD 598. 

Conn.—Hoggson, etc., Mfg. Co. v. 
Sears, 77 Conn. 587, 60 A 133; Plumb 
v. Curtis, 66 Conn. 154, 33 A 998; Vila 
v. Weston, 33 Conn. 42. 

D. C.—Craig v. Parish, 43 App. 447. 


Fla.—Register v. Pringle, 58 Fla. 
855, 50 S 584. 
BORE Nika ee v. Mooney, 41 {[ll. 
ag und Goodwin vy. Walls, 52 Ina. 
Md.—Southern Bldg., etce., Assoc. v. 


88 Md. 155, 41 A 53, 42 LRA 

Mich.—State v. Hosmer, 104 NW 
637; Knop v. National F. Ins. Co., 101 
Mich. 359, 59 NW 653; Hamilton v. 
Peck, 84 Mich. 393, 47 NW 681. 

Minn.—Davis v. Johnson, 96 Minn. 
130, 104 NW 766; Minneapolis Enve- 
lope Co. v. Vanstrom, 51 Minn. 512, 53 
NW 768. 

Miss.—Knox v. Southern Paper Co., 
143 Miss. 870, 108 S 288. 


Mont.—Cohen v. Clark, 44 Mont. 
Igy ALY Sie ty 
arneog wNieals jks, 


INf Ue 
123, eo A 651. 

N. Y._Kaufman v. Hopper, 220 N. 
Y. 184, 115 NE 470; Dwight v. Ger- 
mania, ."Ins Cot 84 N. Y. 493; Han- 
son Place M. #. Church v. New York, 
191 App. Div. 784, 182 NYS 61; War- 
ner-Quinlan Asphalt Co. v. American 
Asphalt Paint Co., 182 App. Div. 235, 
169 NYS 384; Pace v. Amend, 164 
App. Div. 209, 149 NYS 738; Taylor 
v. Metropolitan Fireproof Storage 
Warehouse Co., 140 App. Div. 321, 125 
NYS 137; Fischel v. Fischel, 121 App. 
Div. 868, 106 NYS 815; Beirne v. San- 
derson, 83 App. Div. 62, 82 NYS 493; 
Romer v. Kensico Cemetery, 79 App. 
Div. 100, 80 NYS 38; Mueller v, Tenth 
& Twenty-Third St. Ferry Co., 38 
App. Div. 622, 56 NYS 310; Grolnick 
v. Mutual L. Ins. Co., 178 NYS 176; 
McHale v. Foster, 153 NYS 985; Mce- 
Keown v. Foster, 153 NYS 9838; Seely 
v. Breakwater Co., 144 NYS 773; 
Schlesinger v. Thalmessinger, 93 NYS 
381; Dueber Watch Case Mfg. Co. v. 
American Waltham Watch Co., 22 
NYS 69, 29 AbbNCas 412; Mathushek 
Piano Mfg. Co. v. Pearce, 21 NYS 920; 
Virtue v. Beacham, 17 NYS 450 [aft 


Price, 
206 


The granting or refusing of an order for a more 
specific bill is a matter addressed to the sound dis- 
cretion of the trial court under all the facts and cir- 
cumstances of the case;** and where the original bill 
is considered to have furnished sufficient particulars 
to acquaint the adverse party of the pleader’s claim, 
a further or additional bill will not be ordered.** 


In 


18 NYS 949 mem]; Gas-Works Constr. 
Co. v. Standard Gas-Light Co., 1 NYS 
265; Bates v. Wotkyns, 2 HowPr 18; 
Barnes v. Henshaw, 21 Wend. 426; 
Purdy v.. Warden, 18 Wend. 671; 
James v. Goodrich, 1 Wend. 289. 

Or.—Stocklen v. Barrett, 58 Or. 


281, 114 P 108. 
Pa.—Rohrbach v. Heckman, 12 Pa. 


Super. 64. 

Tex.—Hast, ete., Lumber Co. v. 
Pecans 78 Tex. 328, 14 SW 782. 

a. 


ey, 93 Va. 678, 25 SE 1009. 
Wash.—Plummer v. Weil, 15 Wash. 
427, 46 P 648. 
W. Va.—Bartlett v. Baltimore, ete., 
R. Co., 34 W. Va. 120, 99 SE 322; Sey- 


ler _v. British American Assur. Co., 
12, W. Va... 120, 77 SE 555 
Eng.—Staffordshire Financial Co. 
v. Hill, 53 Sol. 3.1446. 
N. S.—Ouchterloney v. Palgrave 
Gold Min. Co., 29 N. S. 59. 
Ont.—Coates v. Rex, 10 OntWR 


eee: Tawse v. Seguin, 1 OntWR 14, 
Que.—Montreal v. Montreal Termi- 
NAL RO OOn nile Quer iPr woos 
69. Ward v. Littlejohn, 2 Silv. Sup. 

589, 6 NYS 170, 17 NYCivProc 178. 
70. Huyler v. Huyler, 183 App. 

Div. 537, 169 NYS 689; Boskowitz v. 

Sulzbacher, 128 App. Div. 587, 112 

NYS 890; ‘Faller v. Ranger, 99 App. 

Div. 374,,91 NYS 205 [rev 44 Misc. 

422, 90) NYS bda: 

71. McCarthey v. Mooney, 41 TIl. 
300; Davis v. Johnson, 96 Minn. 130, 
104 NW 766; Boville v. Dalton Paper 
Mills, 86 Vt. 305, 85 A 623, 625 [cit 


Cye 

Purdy v. Warden, 18 Wend. 
CNER YY.) SGN dess Bates aay. ‘Wotkyns, 2 
HowPr (N. Y.) 18; Boville v. Dalton 
Paper Mills, 86 Vt. 305, 85 A 628, 625 
[eit Cyc]. 

73. Miss.—Knox v. Southern Pa- 
per Co., 148 Miss. 870, 108 S 288. 

Mont.—Cohen v. Clark, 44 Mont, 
LOU, LES PD a (iste LOUOb EO yc). 

N. Y.— Ward v. Littlejohn, 2 Silv. 
Sup. 589, 6 NYS 170, 17 NYCivProc 
nS Langdon Vv. Brown, 5LON] YeiSue 
per. 36%, 6/7 NYCivProe 130, 1 
HowPrNS 338; Schile v. Brokhahne, 
41 UN gee Super. 353; Boughton vy. 


Scott, 36 Misc. 838, 74 NYS 931; Red- 
mund v. Buckley, 20 NYS 969. 

Or.—Stocklen v. Barrett, 58 Or. 
281, 114 P 108. 

Wash.—Bellingham v. Linck, 53 
Wash. 208, 101 P 843. 

74. Ind.—Logansport v. Newey, 


49 Ind. A. 674, 98 NE 4. 


+ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 914-916] 


a further or more specific bill of particulars, a party 
is only required to.set out matter not sufficiently al- 
leged in the bill furnished.7*> A mere statement that 
the pleader has furnished all the information which 
he is able to supply in the original bill and ean give 
no further information is insufficient to excuse a fail- 
ure to supply further particulars as ordered,’® at 
least in the absence of a modification of the order.™? 

[§ 915] 3. Time of Objection and Waiver. In the 
furtherance of justice, objections to bills of particu- 
lars furnished,’* or demands for further particu- 
lars,*® should be filed and disposed of8° as early as 
practicable. There is authority that objections to the 
lack of or insufficiency of a bill of particulars must 
be made before pleading to the merits,’! or within a 
fixed time after the particulars are filed.82. The prac- 
tice of waiting until the very day a plea or demurrer 
is due*® or until the calling of the case for trial’+ 
has been condemned. Further, under some stat- 
utes,®° the rule requiring objections or demands for 
further particulars to be made before pleading®’® is 
confined to contract cases,** the rule in tort cases be- 
ing that further particulars may be demanded even 
after answer.*® Generally, if the objection is not 
seasonably made it will be deemed waived.®® But the 
waiver of the bill of particulars does not avoid the 
necessity of proof of all items by the other party.®° 

[§ 916] 4. Exclusion of Evidence. There is au- 
thority that if a bill of particulars is deemed inade- 


Kan.—Missouri, Re Ce Via 85. See statutory provisions. 
Traxon, 77 Kan. soi “92 P 580. 86. See supra text and note 81. 
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quate, the remedy is by motion either to compel the 
service. of another bill or to limit the pleader’s evi- 
dence;®! or that the remedy is an order precluding 
evidence, with leave to file a further bill within a spec¢- 
ified time;®? or that, upon failure to furnish suffi- 
cient particulars in compliance with an order,®* with- 
out stating a sufficient excuse for such failure,®* the 
pleader may be precluded from offering evidence at 
the trial. And evidence will be excluded where the 
specifications do not accord with the pleadings or the 
facts,®® or where matters essential to the party’s case 
are omitted from the bill.°* But, on the other hand, 
it has also been held that if a bill of particulars is not 
deemed sufficiently specific, the remedy is a motion 
for a more specific bill,®* and not the exclusion of all 
evidence;?® and that evidence should not be precluded 
where a statement that the pleader has no knowledge 
or information of particulars sought is filed in leu 
of those not furnished.®® However, where the plead- 
er fails to furnish a further or additional bill as 
ordered,' or furnishes a further bill which does not 
sufficiently contain the particulars required,” he 
should be precluded from giving evidence of his claim 
or defense, or required to show eause for his claim 
that it is impossible for him to furnish particulars as 
required in the order.* Where there is a total failure 
to file a bill of particulars as ordered, the adverse par- 
ty may, upon the trial, object to the admission of evi- 
dence;° or, on application therefor, an order preclud- 


strike it out, or to correct its effect 
by appropriate instructions. Colum- 


Mich.—Walz v. Peninsular F. Ins. 87. Hopper v: Gillett, (N. J. Sup.) | bia Acc. Assoc. v. Rockey, 93 Va. 676, 


Co., 221 Mich. 326, 191 NW 230. 140 A 17; 


Dixon v. 


Swenson, 101 N.] 25 SE 1009. 


Miss.—State v. Edward Hines Yel-|J. L. 22, 127 A 591. ‘' 97. Further or additional bill see 
low Pine Trustees, 145 Miss. 892, 111 88. Hopper v. Gillett, (N. J. Sup.) | supra § 914 


S 443. 140 A 17; 
N. Y.—Sully 


Dixon v. Swenson, 101 N. 98. Hart. v. Spect, 62 Cal. 187; 
Vee biftanys 163 Appa Je las 2) 127 A 591. 


Cerra De Pasco Tunnel, etc., Co. v. 


Div. 882, 147 NYS 1088; Herrmann 89. See infra: § 1250: Haggin, 114 App. Div. 116, 99 NYS 
Vv. Empire Realty Corp., 152 App. Div. 90. Martin v. Fyffe, Dudley (Ga.) | 683; Reader v. Haggin, 114 App. Div. 
822, 137 NYS 809 16. 115, 99 NYS 684; Reader v. Haggin, 


Pa.—Skeer v. Lehigh Valley Nat. 91. Kaufman v. Hopper, 220 N. Y.|114 App. Div. 112, 99 NYS 681; Pol- 


Bank, 24 Pa. Dist. 925. 


184, 115 NE 470; 


Bartlett v. Balti- | lack v. Wiener, 56 Mise. 434, 107 


Wash.—Bellingham vy. Linck, 53] more, ete. R. Co., 84 W. Va. 120, 99| NYS 405; McHale v. Foster, 153 NYS 


Wash. 208, 101 P 843. SE 322. 


W. Va.—Fayette Liquor Co. v. 92. Hartog v. Lewis, 200 App. Div. 983; 
649, 193 NYS 411; 


Jones, 75 W. Va. 119, 83 SE 726. 


985; McKeown v. Foster, 153 NYS 
Schlesinger v. Thalmessinger, 
James Everard’s|93 NYS 381; Price v.. Lancaster 


Eng.—Pledge v. Pomfert, 74 L. J.| Breweries v. Wohlstadter, 164 NYS} County, 24 Pa. Co. 225; Buckner v. 
Chr 8545 897; Anderson v. Canadian Klondike | Meredith, 1 Brewst. (Pa.) 306; East, 
Ont.—Sturgeon Falls v. Imperial | Min. Co., (Yukon T.) 9 WestLR 138.] etc., Texas Lumber Co.’v. Barnwell, 


Land Co., 19 OntWR 1011; Switzer 93. De 


Gumoens _ v. 


Hquitable | 78 Tex. 328, 14 SW 782. 


v. Switzer, 10 OntWR 949, 1116; Ar-| Trust Co., 211 App. Div. 399, 208 NYS [a] Mere uncertainty in the items 


noldi v. Cockburn, 10 OntWR 774; 130; J 
Quebec Bank v. Phenix Ins. Co., 3] Engineering Co., 
OntWR _ 603; 


Metallograph 


Corp. v. Arma | furnished is not ground for the ex- 


196 App. Div. 66, } clusion of evidence. East Texas, etc., 
Becker v. Dedrick, 2]187 NYS 440; Weston v. Weston, 68 | Lumber Co. v. Barnwell, 78 Tex. 328, 
OntWR 786. App. Div. 483, 74 NYS 38; 


Lehigh | 14 SW 782. 


Sask.—McMillan v. Canadian North- | Portland Cement Co. v. Virginia SS. 99. Beck’ v... Tynberg, 153 “App: 


ern R. Co., 13 Sask. L. 247, 52 DomUk | Co., 1382 Va. 257, 111 SE 104. 
Gumoens _ v. 


697, [1920] WestWkly 322. 94., De 


Div. 881, 137 NYS 1073 


Eguitable Ability to furnish particulars see 


What particulars may be had see| Trust Co., 211 App. Div. 399, 208 NYS] supra § 903. 


supra §§ 897-901. 13:03 


76. Connolly v. Wills, 140 App. 
Dive, 303, 1255 NYS 189: 
77. Connolly v. Wills, supra. 


supra § 908. 


James Everard’s Breweries v. 
75. MReichart v.-Plaut, 98 NYS 195. | Wohlstadter, 164 NYS 897. 
Ability to furnish particulars see} supra § 910 text and note 99. 


Statement of inability as substi- 
tute for particulars not furnished see 


1. Dwight v. Germania L. Ins. Co., 


Statement of inability in lieu of | 84 N. Y. 493; McCallum v. Beau-Site 


7g. Register v. Pringle, 58 Fla.| particulars see supra § 910 text and]|Co., 182 App. Div. 248, 169 NYS 603; 


Bbo moO L SOS £5 note 99; 


79. Register v. Pringle, supra. 95. Chamberlain 
138*Cal. 40), 702P 932 Hamilton v. | Bros. Co.; 


gO. Register v. Pringle, supra. 


Cossman v. Ballin, 141 App. Div. 68, 
v. Loewenthal,|125 NYS 647; Osborn v. McArthur 
132 App. Div. 845, 117 


81. U. S.—Semmes v. Lee, 21 F.| Peck, 84 Mich. 3938, 47 NW 681; Matth- | NYS 750; Seyler v. British American 
Cas. No. 12,652, 8 Cranch C. C. 439.|ews v. Hubbard, 47 N. Y. 428; Vi-]| Assur. Co., 72 W. Va. 120, 77 SE 555. 


Conn.—Brown We 
demas 254, 538 A 112. 
D. 


Woodward, 75|dal v. Clarke, 31 S. C. L. 359; Davis 2. Witschieben v: Glynn, 156 App. 
v. Hunt, 18 S. C. L. 412. Dives 193). £40 NYS) Loss 


Bloom v. 


C.— Craig v. Parish, 43 App. 447. [a]. Motion prior to trial to ex- | Bush Terminal Co., 164 NYS 895 [aff 

Ill.— Fowler v. Meyers, 59 Ill. A. | clude all evidence on the ground of | 180 App. Div. 883 mem, 166 NYS 1087 
248. . a variance between the bill and the | mem]. 

Md.—Southern Bldg., etc., Assoc. | pleadings is premature. Chamberlain 3. Dwight v. Germania L. Ins. Co., 


v. Price, 88 Md. 155, 41 A 53, 42 LRA| v. Loewenthal, 138 Cal. 47, 70 P 932.| 84 N. Y. 493: Witschieben v. Glynn, 


206. 96. Hamilton v. 
Matthews v. Hub-| Osborn v. McArthur Bros. Co., 132 
Montreal v. Montreal| bard, 47 N. Y. 428; 

. Assoc. v. Rockey, 


82. Underwood v. Childs, 16 Que. | 393, 47 NW 681; 
Super. 412; 
Terminal R.<Co., 11 Que. Pr. 63 

[a] Three days.—Underwood v.| 1009 


Peck, 84 Mich. | 156 App. Div. 198, 140 NYS 1037: 
Columbia Acc. | App. Div. 845, 117 NYS 750. 


93 Va. 678, 25 SE 4 Osborn v. McArthur Bros. Co., 


Childs, 16 Que. Super. 412; Montreal [a] If the bill fails to disclose a 5.. ‘Graham v. Harmon, 84 Cal. 181, 
Vis Montreal Terminal R. Co., 11 Que. | legal claim or to constitute a defense | 23 P 1097; Fisher vy. Brotherton, 82 


IEA NB 0 
355, 50 S 584 


at law, motion should be made, if | Cal. A. 532, 255 P 854; Early v. Long, 
83. Register v. Pringle, 58 Fla.| the issue is tried by jury, to ex-|89 Miss. 285, 42 S 348; 


Weston v. 


clude any evidence offered in respect | Weston, 68 App. Div. 488, 74 NYS 


84. Fayette Liquor Co. v. Jones, | of the matter contained in the bill, | 38; D’Anglemont v. Fischer, 87 NYS 


75 W. Va. 119, 88 SE 726. 


or if evidence has been admitted to! 505. 
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ing the admission of evidence may properly be 
granted,® unless the demand for the bill was not sea- 
sonably made,’ or unless notice of the order of pre- 
clusion was not brought to the party or his attorney. 
While there is authority that a code provision® for 
the preclusion of evidence for failure to comply with 
an order to furnish a bill of particulars is manda- 
tory,'® it has also been held that the mere fact that 
the bill is not served within the required period does 
not give the adverse party an absolute right to have 
the evidence thereon rejected at the trial; but its 
admission is within the diseretion of the court under 
the circumstances.1! Thus it has been held that, 
where the failure to furnish particulars on time was 
not willful, a motion to preclude evidence may be de- 
nied,1? especially where a reasonable excuse is offered 
for the delay,t* although the court may grant leave 
to renew the motion after a specified time granted to 
secure the information sought.‘ And where it is 
not shown that the adverse party was unfamiliar with 
the particulars of the pleader’s claim, evidence may 
properly be admitted despite the failure to furnish 
particulars on time.t® An objection to evidence ex- 
tends only to that portion of the cause of action 
or defense upon which a bill of particulars was asked 
and not given;!® but where particulars of a defense 
of not guilty are ordered but not furnished, the 
pleader cannot furnish any evidence of matters in 
confession and avoidanee.!* An order excluding evi- 
dence should not be made for failure to furnish par- 
ticulars of matters alleged, but which are unnecessary 
to establish the pleader’s claim;1* nor should such an 


6. Dwight v. Germania L. Ins. Co., 


PLEADING 


Opening default see supra § 913 19. 


[$§ 916-918 


order be made for failure to furnish particulars which 
are not, either actually or inferentially, a part of the 
allegations in the pleading.1® An order to preclude 
evidence for nonpayment of the costs of a motion for 
particulars is improperly granted where particulars 
have been furnished within the time specified,?° since 
the order for costs is not considered as a condition 
precedent to the right to furnish particulars there- 
under.*+ 

[§ 917] 5. Immaterial Variance or Mistake. No 
variance between the pleading and the bill of par- 
ticulars,?? and no omission or mistake in the latter,?3 
will be deemed material unless it is ealeulated to mis- 
lead or deceive the adverse party;?* and the party 
filing the bill may be permitted to explain the matters 
in the bill and show that certain errors therein oc- 
curred by mistake.?®> A mere discrepancy between 
the amount sworn to as due and the amount stated in 
a bill of particulars does not necessarily impeach the 
good faith with which the affidavit?® was made;?7 
and a variance between the amount in the ad damnum 
clause in the writ and that specified in the bill does 
not nullify the particulars furnished.” 

[§ 918] P. Withdrawal and Abandonment of Bill. 
A bill of particulars cannot be withdrawn without an 
order of court.2® The abandonment of the counts to 
which a bill of particulars refers is an abandonment 
of the bill;*° and where a bill of particulars is aban- 
doned, the party is no longer restricted in his proof 
to the cause of action or defense set forth in such 
lov 


McHale v. Foster, 153 NYS 


84 N. Y. 493; Rando v. Royal Mail] text and notes 58-60. 985; McKeown v. Foster, 153 NYS 
Steam Packet Co., 208 App. Div. 634, 12. New York v. Velmachos, 129 | 983 ; ; 
204 NYS 5; Losie v. Royal Indemn. | Misc. 177, 221 NYS 40; McDonald v. 20. Galif v. Erlichman, 71 Misc. 
Co., 179 App. Div. 439, 165 NYS 999; | McDonald, 119 Wash. 396, 206 P 23.‘}.434, 128 NYS 628. 

Samuel Mundheim Co. v. Scharlach, 13. McDonald v. McDonald, supra; 21. Galif v. Erlichman, supra. 
170 App. Div. 944, 155 NYS 124; Mc-| Woods v. McCrory, 16 Que. Pr. 112. 22. I111—Moline Water Power, etc., 
Kenna v. Horwitz, 163 App. Div. 541, 14. New York v. Velmachos, 129 | Co. v. Nichols, 26 Ill. 90. 

148 NYS 970; Hein v. Honduras | Mise. 177, 221 NYS 40. Ind.—Vannoy vy. Klein, 122 Ind. 416, 
Syndicate, 138 App. Div. 786, 123 15. Hudson County Store Fixture | 23 NE 526; Stewart v. Knight, (A.) 
NYS 431; Sevouny vy. Efenry Hell-| Mfg. Co. v. Guttman, 102 N. J. L. | 74 NE 1131, 166 Ind. 498, 76 NE 743; 
man Co., 133. Mise. 714, 283 NYS 332; 318° VaR IN 918. Wellington v. Howard, 5 Ind. App. 
Hosner v. Keahon, 63 Misc. 253, 116 [a] Thus, where specifications of | 539, 31 NE 852. 

NYS 720; Friedman v. Savino, 170 | defenses had been filed with the clerk Miss.—Ware v. McQuillan, 54 Miss. 
NYS 1041; Rosenblum v. Westin, 155 | more than a month prior to the trial, | 703. : 
NYS 102; Craig v. Roach, 139 NYS |and it was not alleged that plaintiff Nebr.—McPherson vy. Commercial. 


SLT /Bis Sandy, ete, RR. Cos va Ball; 
133 Va. 431, 113 SE 722. 

[a] Order for bill essential.—Be- 
fore plaintiff, from whorn defendant 
demanded particulars can be pre- 
cluded from giving evidence there- 
of, an order should be obtained direct- 
ing that the particulars demanded be 
given, and a demand for particulars 
alone and failure to comply there- 16. 
with is not enough. Hein vy. Hon- 
duras Syndicate, 138 App. Div. 786, 
123 NYS 431. 

[b] Plaintiff is in default if he 17. 
fails to serve a bill after order there- 
for, although he served it after mo- [a] 
tion, but before order, which was re- 
turned as insufficient. Hosner v. Kea- 
hon, 63 Misc. 253, 116 NYS 720. 


84 P 263; 


was unfamiliar with the defense or 
would be prejudiced by the proceed- 
ing, the court did not err in permit- 
ting defendant to make a defense, al- 
though he had failed to serve specifi- 
eations within due time. 
County Store Fixture Mfg. Co. v. 
Gutmann, 3 N. J. Mise. 147, 
Did Levttin.: 02) Ney Jen ear tcabsy eel cs Odie. 
Flynn v. Seale, 2 Cal. A. 665, 
Fischer-Hensen y. Stierng- 
ranat, 65 App. Div. 162, 72 NYS 593; 
Reichardt v. Plaut, 98 NYS 195. 

Big Sandy, etc., R. Co. v. Ball, 
133 Va. 431, 113° SH 722. 
Thus, where plaintiff proves 
delivery of goods to a carrier, ac-|L. 1 
ceptance by it, and failure to deliv- 
er within a reasonable time, he makes 


Nat. Bank, 61 Nebr. 695, 85 NW 895. 
Tex.—Hays v. Samuels, 55 Tex. 560. 
Vt.—Boville v. Dalton Paper Mills, 

86 Vt. 305, 85 A 628. 
Wis.—Cudworth v. Gaynor, 76 Wis. 

296, 44 NW 11063. 

23. U. S.—Ames v. Quimby, 106 

U. S. 342, 1 SCt 116, 27 L. ed. 100. 
Ark.—Jacobi v. Pfar, 25 Ark. 4. 
Cal.—Graham y. Harmon, 84 Cal. 

1825523 P 1097° 
Til. —Yaweer v. Backs, 119 Ill. A. 61. 
Mich.-—Hamilton v. Peck, 84 Mich. 

393, 47 NW 681. 

N. J.—Stothoff v. Dunham, 19 N. J. 

Ler TER Tillou v. Hutchinson, 15 N, J. 


Hudson 


127 A 


N. Y¥.—Seaman v. Low, 17 N. Ye 
Super. 337. 


7. De Gregori v. Saitta, 50 App.| out a prima facie case, and where 24. See cases supra notes 22, 23. 
Div. 476, 64 NYS 10. there is a failure to file a bill of par- 25. iranam v. Harmon, 84 Cal. 181, 
Time ‘for application for bill see} ticulars of a defense of “not guilty” | 23 P 1097. 
supra § 905. when required, defendant cannot rely 26. Affidavit accompanying appli- 
8. Kramer v. Northwestern El, Co.,| on matters in confession and avoid- | cation for bill see supra §§ 907, 908. 
91 Minn. 346, 98 NW 96. ance such as the insufficieney of the 27. Jones v. Barnett, 35 Md. 258. 
9. See code provisions. notice of loss of goods shipped to re- 28. Boville v. Dalton Paper Mills, 


10. McKenna v. Horwitz, 163 App. 
Div. 541, 148 NYS 970. 

ll. Silva v. Bair, 141 Cal. 599, 75 | SE 722. 
124 are Woods v. McCrory, 16 Que. 18. 
Pre ll 2: 


lieve itself of liability. 
ete, Ri Cosy. Ball L3smiVian ol, 113 29. 


Particulars of unnecessary al- 
legations see supra § 897. 31. 


Big Sandy, | 86 Vt. 305, 85 A 623. 

Benedict v. Swain, 43 N. H. 33. 
30. Waidner v. Pauly, 141 Ill. 442, 

30 NE 1025 [aff 37 Ill. A. 278]. 


Waidner v. Pauly, supra. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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XII. FILING AND SERVICE; LOST OR DESTROYED PLEADINGS; WITHDRAWAL 
AND ABANDONMENT OF PLEADINGS 


[By Fenix C. GraBer] 


[§ 919] A. Filing and Service*?—1. Filing Gen- 
erally. Filing a pleading under the modern practice 
consists simply in placing it in the hands of the prop- 
er officer, to be preserved and kept by him, in his of- 
ficial custody, as a public record.** It is deemed filed 
when, for that purpose, it is delivered to, and re- 
ceived by, the proper officer,?4 who is ordinarily the 
clerk of court for the county in which the action was 
brought.*® But merely putting a paper into the files 
or leaving it in the clerk’s office without handing it 
to the clerk j is not filing it;°° nor is it filed by placing 
it with the papers in the case, even though the other 
party had notice thereof,?? or by merely stating on 
another paper that it is filed “herewith.’?’ Handing 
a paper to the clerk outside his office and obtaining 
his indorsement of filing thereon does not constitute 
a filing in his office.°® When a pleading is mailed 
to the proper officer for filing, the date of its receipt 
and not the date of mailing is the date of filing,*® 
and if he never receives it there is no legal filing.** 
A pleading may be filed by the attorney of a party 
to the action.*? 

Indorsement and entry. It is the duty of the offi- 

32. Entry of pleadings on docket 
see Justices of the Peace § 377. 35. 

33. Ark.—Hogue vy. Hogue, 137 | 214, 100 A 305; 
Ark. 485, 208 SW_579. 33. 

Ga. —Jolley v. Rutherford, 112 Ga. 36. Ala.—Ex 
342, 37 SE 358. 

Ill.— Hamilton vy. Beardslee, 51 Ill. 
478. Co., 

Ind.—Lamson v. Falls, 6 Ind. 309. 


Miss.—Meridian Nat. Bank v. Hoyt, 
etc., Co., 74 Miss. 221, 21 S-12, 60 


342, 37 SE 358. 


Eccles, 3 Utah 258, 2 P 525. 
Parker v. Superior Ct., 40 R. I. 
and cases supra note 


Ala. A. 584, 99 S 834 [certiorari dism 45. 
sub nom. Ex p. Hwart-Brewer Motor 
Zin Alay bot 99° S 836). 

Ga.—Jolley v. Rutherford, 112 Ga. 


Ill.—Hamilton vy. Beardslee, 51 Ill. 


cer receiving a pleading for filing to make the proper 
indorsement and entry ;** but this is merely evidence 
of the filing and is not essential to the validity there- 
of,44 except in some jurisdictions where statutes re- 

quiring such indorsement and entry have been held 
mandatory.*® Nor will the memorandum or indorse-. 
ment alone constitute conclusive evidence of the fil- 
Statutes governing the traverse of an entry 
of any officer of the court*’? have been held to ap- 
ply to a clerk’s entry of filing.*® 

Fees. A statute making the payment of a fee a. 
prerequisite to filing a pleading is directory only,*® 
and a failure to pay the fee does not render the filing 
invalid,®® and the same is true of an order condition- 
ing leave to file on payment of costs.>+ 

Waiver. Failure properly to file is waived unless 
seasonably objected to,°? and pleading to,°* or argu- 
ing,®* a pleading is an admission that such pleading 
was filed. 

Notice. While all the parties to an action are 
bound to take notice of pleadings properly filed with- 
in the time required by law,®® unless actual notice is 


TH Oye 


On 244 Pe (3. 
Or.—In re Conant, 43 Or. 530, 13 


Peo 
Utah.—Wescott v. Eccles, 3 Utah 
Howerton, 182 


Cunningham, 19 | 258, 2 P 525. 
Sloanaker  v. 
Iowa 487, 166 NW 78; Johnson vy, 
Berdo, 131 Iowa 524, 106 NW 609; 
Winkleman v. Winkleman, 79 Iowa 
319, 44 NW 556; Nickson v. Blair, 
59 Iowa 531, 183 NW 641; Love v. Mc- 


AmSR 504, 36 LRA 796. 

Wis.—Witt v. Meyer, 69 Wis. 595, 
35 NW 25. 

Ont.—-Reg. v. Gould, 6 U. C. Q. B. 
oO. S. 26. 

“File,” “filed,” and “filing” defined 
see 25 C. J. p 1123 et seq. 

34 U. S.—Rankin vy. Miller, 266 
Fed. 236. 

Ala.—Ex p. Cunningham, 19 Ala. A. 
584, 99 S 8384 [certiorari dism sub 
nom. Ex p. Ewart-Brewer Motor Co., 
Cad Ada we 19d) O9enS) OOO « 

Cal.—Hart v. Forgeus, 184 Cal. 327, 
193 P 764; Tregambo v. Comanche 
Mill, ete., Co., 57 Cal. 501. 

Ga.—Stubbs v. Mendel, 148 Ga. 802, 


98 SE 476; Jordan v. Bosworth, 123 
Ga. 879, 51 SE 755; Floyd v. Chess- 
Carley "Co.,- 16. Ga. i5as.¥Petersonyy. 
Taylor, 15 Ga. 483, 60 AmD 705. 


pe eae hae ee vy. Beardslee, 51 Tl. 
478. 
Ind.—Powers v. State, 87 Ind. 144. 
Kan.—Wilkinson v. Elliott, 43 Kan. 
590, 28 P 614, 19 AmSR 158. 
La.—State ‘v. Lewis, 49 La. Ann. 
1207, 22 S 327; Wheeling Pottery Co. 
Vv. Levi, 48 La. Ann. WE (aad aS 
Mich.—Beebe y. Morrell, 76 Mich. 
114, 42 NW 1119, 15 AmSR 288. 
Minn.—Schulte Vv. Minneapolis 
pape Nat. Bank, 34 Minn. 48, 24 NW 


Mo.—Allen v. National F. Ins. Co., 
163 Mo. A. 263, 146 SW 808. 
N. M.—Gallagher v. Linwood, 30 N. 


M. 211, 231 P 627, 37 ALR 664. 
Okl.—Reeder v. Mitchell, 117 Ok. 
21, 244 P 773. 
Porto Rico.—Diaz v. Pastor, 29 


Porto Rico 88. 
R. I.—Parker v. Superior Ct., 40 R. 
Ts 214, 100° A 305. 
Tenn. —Fanning v. Fly, 2 Coldw. 
Tex.—Mann vy. Mitchell, (Civ. A.) 
243 SW 734 


sh 
Utah. —MeMillan vy. Forsythe, 47 
Utah “671, 164°" P'959'" “Wescott ~v. 


478. 

Ind.—Lamson vy. Falls, 6 Ind. 309. 

La.—Monroe vy. McMicken, 8 Mart. 
N. S. 510. 

87. Mann v. Mitchell, (Tex. Civ. 
A.) 243 SW 734. 

88. Montpelier Light, etc., Co. v. 
Fe Weegee 22, Ind. A, “175;53> NE 

39. Schulte v. Minneapolis First 
Nat. Bank, 34 Minn. 48, 24 NW 320. 

40. Allen v. National F. Ins. Co., 
163 Mo. A. 2638, 146 SW 808; Diaz v. 
Pastor, 29 Porto Rico 88; Oronoz v. 
Montalvo, 20 Porto Rico 254; Patxot 
v. Nadal, 19 Porto Rico 350. 

41. Stubbs v. Mendel, 148 Ga. 802, 
98 SE 476. 

42. Lee v. Hickson, 40 Tex. ‘Civ. A. 
632, 91 SW 636. 

[a] Thus the answer in an action 
to set aside a judgment, on the ground 
that it was procured by the false 
and fraudulent testimony of one of 
defendant’s’ witnesses, may be filed 
and presented by defendant’s attor- 
ney. Lee v. Hickson, 40 Tex. Civ. A. 
632, 91 SW 636. 

43. Meridian Nat. Bank v. Hoyt, 
Clea CO ta NISS) 2a 2A S 12760 
AmSR 504, 36 LRA 796. 

44. U. S—Emmons v. Marbelite 
Plaster Co., 193 Fed. 181. 

Fla.—Jacksonville St. R. Co. v. 
Walton, 42 Fla. 54, 28 S 59. 

Ga.—Latimer vy. Irish-American 
Bank, 119 Ga. 887, 427 SE 322. 

Ind.—Hartford Security Co. v. Ar- 
buckle, 123 Ind. 518, 24 NE 329. 


Aft es See WR ae v. Keedy, 9 Gill 

Mont.—In re Dewar, 10 Mont. 426, 
25. P 1026. 

N. M.—In re Lewisohn, 9 N. M. 
101, 49 P 909. 

Oh. —Myers v. Jenkins, 63 Oh. St. 


OL ied NE 1089, 81 AmSR 6138; King 

v. Penn, 43 Oh. St. 57, 1 NE 84; Nim- 

mons ‘v. Westfall, 33 Oh. St. 213. 
Okl.—Reeder vy. Mitchell, 117 Okl. 


Intyre, 3 Tex. 10. 

46. Hogue v. Hogue, 137 Ark. 485, 
208 SW 579; Adams v. Adams, 150 
Ga. 346, 103 SE 812; Jordan v. Bos- 
worth, 123 Ga. 879, 51 SE 755; Dorn 
v. Bradner, 106 Ill. A. 91. ; 

ae See statutory provisions. 

48. Albritton v. Tygart, 134 Ga. 
485, 68 SE 79. 4 

49, Clemens Electric Mfg. Co. v. 
Walton, 168 Mass. 304, 47 NE 102. _ 

50. Hart v. Forgeus, 184 Cal. 327, 
193 P 764; Clemens Electrical Mfg. 
Co. v. Walton, 168 Mass. 304, 47 NE 
102; McMillan vy. Forsythe, 47 Utah 
Bidar lds obo: 

[al Failure to pay calendar fee.— 
Where demurrer to the complaint, de- 
mand for change of venue, affidavit 
of merits, and notice of motion to be 
heard on a stated date were sent to 
the county clerk with a check suffi- 
cient for a filing fee but not suffi- 
cient for a calendar fee, the papers, 
save possibly the notice of motion, 
would be regarded as filed, although 
withheld by the cierk for failure to 
send the calendar fee. Hart v. For- 
geus, 184 Cal. 327, 193 P 764. 

51. McGreevey v. Lapalme, 15 Que. 
Super. 61. 

52. Gipps Brewing Co. v. Wasson, 
193 Ill. A. 158; Snell v. Dubuque, 
etc:, R. Co., 88 Iowa 442, 55 NW 310; 
Winkleman v. Winkleman, 79 Iowa 
319, 44 NW 556. 

53. Arthur v.. Broadnax, 3 Ala. 
557, 37 AmD 707; Wheeler v. Bullard, 
6 Port, (Ala.) 352. 

54. Myers v. Jenkins, 63 Oh. St. 
LOLS 5:7 NE 1089, 81 AmSR 613. 
seek Ga.—Simon v. Myers, 68 Ga. 

Kan.—Mudge v. Hull, 56 Kan. 314, 
43° P 242: Curry v. Janicke, 48 Kan. 
1638, 29 P 319; Kimball v. Connor, 3 
Kan. 414. 

Nebr.—Havemeyer vy. Paul, 45 
Nebr. 3738, 68 NW 932; Arnold v. 
Badger Lumber Co., 36 Nebr. 841, 55 
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required by statute or rule of court,°* yet where a 
party against whom judgment has been entered ob- 
tains leave of court to file a pleading affecting other 
parties, the parties so affected should be notified of 
the filing of such pleading,®’ unless such persons or 
their attorneys are pr esent ‘when the order is made;°& 
and where additional pleadings are filed in vacation 
by leave of court in the absence of statutes author- 
izing it, notice of the application therefor should be 
given to the counsel of the adverse party.°® 
Presumption that pleading remains on file. A 
pleading once filed is presumed to remain on file, 
and a withdrawal must be affirmatively shown.®° 
[§ 920] 2. Necessity for Filing. When a plead- 
ing is filed in a case it becomes part of the record 
thereof,°' and according to modern practice, all 
pleadings are required to be filed, in order to betome 
a part of the record.°? In some eases it is necessary 
for the commencement of the suit to file the pleading 
containing plaintiff’s statement of the cause of ac- 
tion,®* and sometimes it must be first filed where 
service by publication is made.®* In actions com- 
menced without writ the filing and service of such 
pleading is necessary to bring defendant into court.®° 
The English practice, however, seems not to require 
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it to be filed, but only to be served on the other side.®® 
Where words are inserted in a pleading merely to 
make it conform to the proof, it need not be filed as 
an amended pleading.®? If a replication is neces- 
sary it must be filed,®* and a mere minute on the ree- 
ord that a replication has been filed, if the replica- 
tion itself does not appear, is not sufficient.®® 

Refiling. If a party relies on a pleading thereto- 
fore withdrawn it should be refiled,“° but, although a 
counterclaim is refiled after amendment of the com- 
plaint in an action, an original answer to such coun- 
terclaim remaining on file need not. be refiled.“+ 

[§ 921] 3. Right To File.7? A party has an abso- 
lute right to have his pleading filed if tendered in 
due time and in proper manner, and the other party 
has no right to object, nor the court authority to 
listen, to his objections to the filing;** therefore no 
objection to the sufficiency of a pleading can be tak- 
en by an objection to its being filed.*+# 

[§ 922] 4. Service Generally. With some qualifi- 
cations’® the general rule is that only when required 
by statute’® is service of copies of the pleadings on 
the other party or on coplaintiffs or codefendants 
necessary,’ although such service where unneces- 
sary is proper and within the privilege of a party to 


NW 269; Carlow v. Aultman, 28 Nebr: | rental asserted in amendment, which;er v. Stuart, 64 Or. 123, 121 P 901, 
672, 44 NW 873; Koehler v. Reed, 1] was tendered but not filed, was not|129 P 491; Elm City Lumber Co. v. 
Nebr. (Unoff.) 836, 96 NW 380. before the court for consideration. | Haupt, 50 Pa. Super. 489; Reading 
N. Y.—Douoy v. Hoyt, CodeRepNS } Barney v. May, 221 Ky. 356, 298 SW] Nat. Bank v. Minnich, 11 Pa. Dist. 
286. 973. (2) Papers left with the clerk | & Co. 280; Wallace v. Frazer, 2 Can. 
Tex. —Aundo Creek Oil Co. v.|in vacation were properly disregard-|L. J. 184; McKenzie v. Baldwin, 


Brooks Supply Co., (Civ. A.) 221 SW | ed, 
319; St. Louis Southwestern R. Co. v. 
McDermitt, (Civ. A.) 175 SW _ 509; 
Wood v. Lenox, 5 Tex. Civ. A. 318, 23 
SW 812. 

Va.—Duncan v. Carson, 127 Va. 306, 
103 SE 665,-105 SE 62. 

{a] When a party files a pleading 
in obedience to an order, under Code 
§ 416, requiring him to do so, he is 
not bound to notify the party obtain- 
ing the order that the pleading is 
ae me eS. v. Hoyt, CodeRepNS (N. 


gally filed. 
[b] 
legal existence, 


duly served. 
Que. Pr. 185. 


it appearing that they were not 
left on any rule day or other time 
when they could be properly or le- 
Moore v. Shepherd, 189 
Ky. 5938,.225 SW 484. 
In Quebec (1) unless a plead- 
ing ‘is filed and stamped, 
even though it was 
Demers v. Dutil, 25 
(2) A case cannot be 
put on the roll where copies of plead- 
ings have not been filed for the use 
of the trial judge. 


(Man.) [1924] 2 WestWkly 645 [aff 
[1924] 1 WestWkly 1039]; Watkins 
ve benton, 8) U.iCs Cee .sOnite) 2508 
Roberge v. Belanger, 7 Que. Pr. 80. 

[b] Service held unnecessary.— 
Sacramento Sav. Bank v. Spencer, 53 
Cal. 737; Stivers v. Byrkett, 56 Or. 
565, 108 P 1014, 109 P 386; Baldwin 
Vv... Baer, /10)-Wash.. 4140-39.) (bo the 
Walla. Walla Printing, ete. Co. v. 
Budd, 2. Wash. T. 336) 5. P 602. 

[ce] Service of answer on code- 
fendants.—(1) An answer need not 


it has no 


Deschatelets v. 


Yaz 

boa OWotiee of set-off unnecessary. 
—No formal notice need be given by 
defendant to plaintiff of the filing of a 
plea of set-off. Simon v. Myers, 68 
Ga. 74. See Jacks v. Moore, 1 Yeates 
(Pa.) 391 (where set-off is pleaded 
Specially, no other written notice is 
necessary). 

{c] No notice of filing of plea of 
reconvention need be given. Wood v 
Lenox, 5 Tex. Civ. A. 318, 23 SW 812, 

{d] Answer of codefendant.— 
Where one is made a defendant in an 
action, and is duly served with proc- 
ess, he is charged with notice of 
whatever answer any of his codefend- 
ants may file only where such an- 
swer is filed within the time required 
by law. Koehler v. Reed, 68 Nebr. 
152, 96 NW 380; Havemeyer v. Paul, 
45 Nebr. 373, 63 NW 932; Arnold v. 
Badger Lumber Co., 36 Nebr. 841, 55 
NW 269 

56. Limbird v. Book, 30 Mo. A. 
477; Carl Barckhoff Church Organ 
Co. v. Ecker, 184 Pa. 350, 39 A 85; BE. 
S. Higgins Carpet Co. v. Latimer, 165 
Pa. 617, 30 A 1050. 

57. Clay v. Hildebrand, 44 Kan. 
481, 24 P 962; Cockle Separator Mfg. 
Co. v. Clark, 23 Nebr. 702, 37 NW 6238. 

58. Cockle Separator "Mfg. Comin, 
Clark, supra. 

59. Norfolk, etc., R. Co. v. Coffey, 
104 Va. 665, 51 SE 729, 52 SE 367. 

60. Thomas v. Brown, -1 Stew. 
(Ala.) 412. 

Withdrawal generally see infra §$§ 
935-941. 

61. Calhoun v. Citizens’ Banking 
Cory 113 ‘Ga.: 621, 38 SH. 977. 

62. See statutory provisions and 
court rules, and cases infra this note. 

{a] Rule applied.—(1) Claim for 


Handfield, 21 Que. Pr. 93. 

63. See statutory provisions and 
court rules. 

64. See statutory provisions. 


65: y Roth. ve. Way, 2 ELL SNe ou) 
385. 

66. Walker v. Cameron, 2 Man. 95. 

67. Stewart v. Knight, ete. Co., 
(Ind, Av) 71 NEI-182. 

68. ..Patrick v... Conrad, Litt. Sel. 


CASEY) ee OO Oe 

69. Patrick v. Conrad, supra. 

70. Huntsville Knitting Mills v. 
Butner, 200 Ala. 288, 76 S 54. 

71. Dowdy v. Calvi, 14 Ariz, 148, 
DD wie Outon 

[a] Reason for rule.—Where an 
answer to a counterclaim remained 
on file, it served equally as an answer 
to the counterclaim refiled to an 
amended complaint, the refiled coun- 
terciaim not being a new one. Dowdy 
v. Calvi, 14 Ariz. 148, 125 P 873. 

72. Right to have pleading filed 
after due time see infra § 930. 

73. Turner v. New Farmers’ Bank, 
102 Ky. 473, 48 SW 721, 19 Kyl 1522; 
Collins v. Fenley, 53 SW 667, 21 KyL 
958; Labarthe v. Mazzei, 2 La. 
(Orleans) 367; Scottish Union Assur. 
Co. V.0 Quinn, 5 Quew Pr: 262. 

74 Anthony v. Masters, 28 Ind. A. 
239, 62 NE 505; Turner v. New Farm- 
ers’ Bank, 102 Ky. 473, 483 SW 721, 19 
seyret 22; Holiand v. Lowe, 101 Ky. 
98, 39 Sw 834, 41 SW 9, 19 KyL 97; 
Ringo v. New Farmers’ Bank, 101 Ky. 
DESO) SIVA aii ks he Ole iey ar le 
aylee See cases passim infra notes 

76. See statutory provisions. 

77. See cases infra this note. 

[a] Service held necessary.—Gal- 
liano v. Kilfoy, 94 Cal. 86, 29 P 416; 
Turrill v. Walker, 4 Mich. 177; Kosh- 


be served on codefendants when the 
relief asked arises out of the facts 
alleged in the complaint; but, when 
affirmative relief is asked against a 
codefendant, the answer must be 
served, or the judgment may be set 
aside. Gibson v. Bethea, 95 S. C. 343, 
78 SE 1025. (2) Under chancery 
practice in the absence of a statutory 
provision therefor, a cross bill by one 
defendant against a  codefendant 
must be served on codefendant to 
give the court jurisdiction to deter- 
mine the controversy between defend- 
ants. Phillips v. Branch Mint Min., 
ebe,,. Co., 20, So Das 850.1351 SNiWa Ose 
(3) So statutory requirements to the 
same effect have been held controlling 
in a number of cases. Knickerbock- 
er Trust Co. v. Oneonta, etc, R. Co., 
116 App.- Div. 78, 101 NYS 241 [aff 
188, N., Y. 38,80, NE) 568]; Balehy v. 
Utica, 42 App. Div. 567, 59 NYS 516; 
Metcalf v. Moses, 35 App. Div. 596, 
5b NYS: LG [mod on other grounds 
161 N. Y. 587, 56 NE 67]; Weston 
v. Stoddard, 60 Hun 290, 14 NYS 580 
[aff 137 NY Ww 119, 33 NE 62, 33 AmSR 
GOs e210) pLaRAY 624). (4) ‘A pleader 
filed by a defendant against a code- 
fendant without separate service may 
be disregarded. Holt v. Chandler, 
(Tex. Civ. A.) 29 SW) .5382. 1) Code= 
fendants, one of whom practically 
cooperates. with plaintiff, and joins in 
the prayer of the complaint, need not 
serve their separate answers on each 


Qrnek Egan v. Bissell, 54 S. C. 80, 32 
a) . 
[d] Service of cross complaint.— 


(1) In some states there is an express 
statutory requirement that the cross 
complaint shall be served on the par- 
ties affected thereby. See the stat- 
utes of the different states. (2) In 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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make.** The court has considerable discretion in the 
matter, and may, by order, dispense with the neces- 
sity of service in a proper case,‘® and the party en- 
titled to the copy may waive service of it,8° or of 
conditions precedent to such service.8! When serv- 
ice of a copy of a pleading is necessary, a copy of 
an accompanying affidavit or exhibit must also be 
served if it forms a part of the pleading;%? other- 
wise not.*° In some states a copy of a pleading may 
be had by making seasonable demand,’* but such 
demand will not be effective unless a place is desig- 
nated where the service shall be made.’® If a de- 
mand is made too late the court may, nevertheless, 
order service in its diseretion upon proper applica- 
tion made.’® Where due service has been made up- 
on a party, his attorney cannot subsequently, by 
filing a notice of retainer, obtain a duplicate service 
upon himself.s*7 A subsequent change of venue does 
not invalidate a service once properly made.’8 The 
fact that no original is on file does not necessarily in- 
validate the service of a copy,®® unless'there is a stat- 
ute or rule to the contrary.®® In default of service 
when required, the party may move to dismiss the 
action,®* or may move for an order of reference to 


others it has been held that there is; was 
no requirement for service of a cross 
bill or answer praying for affirma- | Subsequently 
tive relief which is germane to the | Beaver, 
original petition. Shorter v. Short- 80. 
er, 150 Ga...109, 102. SH 86385" (3) | SE 896; 
Where a cross complaint sets up new 
matter not. embraced in defensive [a] 
pleading, 


through 


Service 


PLEADING 


inadvertence 
counsel, and where the pleading was 
served. Kinney Vv. 
140 Fed. 792. {al 
Carter v. Penn, 79 Ga. 747, 4 
Confederation Life Assoc. v. 
Moore, 6 Ont. L. 648. 

: irregular 
the cross defendants are| waived.——Under the rules, where de- fied 
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assess damages.®? A party’s return of a pleading 
served on him has no effect upon the service there- 
cone 

Where there has been a refusal to accept a plead- 
ing, the party attempting to serve it may have the 
question, whether the proposed pleading complies 
with the law:and practice of the court and has been 
properly served, determined by a motion to compel 
an acceptance of such pleading,®* but such a mo- 
tion is not necessary,®® and he may stand upon such 
pleading at the trial.°* On motion to compel ac- 
ceptance of service of a pleading, neither the suffi- 
ciency of the pleading nor the question as to whether 
it is demurrable will be decided.®* 

[§ 923] 5. Service of Amended Pleadings.°® A 
copy of an amended pleading should ordinarily be 
served in cases where service of a copy of the original 
is necessary,®® unless the amendment is a mere mat- 
ter of form,’ or is made with the consent of the op- 
posite party,” or at the trial.? While in some states 
there is no provision of law for service of copies of 
amendments to pleadings,* statutes frequently con- 
tain an express requirement that copies of amended 
pleadings shall be served on the adverse party or his 


of his; NYS 747; Fifty-Eighth St. Café Co., 
Ine. v. Noonan, 166 NYS 609; How- 
ard v. Curran, 8 NYCivProc 262. 
Rule applied where the paper 
was improperly refused and returned. 
Howard vy. Curran, 8 NYCivProc 262. 
[b] Relief held proper.—Booth v. 
Dowsey, 118 Misc. 9, 193 NYS 430. 
Relief held improper: (1) 


when 


not required to take notice of the 
pleading, and judgment cannot be en- 
tered against them without service of 
the cross complaint in the absence of 
their appearance. Southward v. Jam- 
ison, 66 Oh. St. 290, 64 NE 135; Har- 
ris v. Schlinke, 95 Tex. 88, 65 SW 172; 
Johnston y. Fraser, (Tex. Civ. A.) 
92 SW 49. But see Kollock v. Scrib- 
NOP A LOS Vise. LOA LAG Cosa NW 776 
(“The provisions of law permitting 
defendants to litigate between them- 
selves matters germane to the sub- 
ject of the complaint, carries with it 
the right of the defendant seeking re- 
lief in that regard to serve an an- 
swer in the action in the nature of a 
eross bill, setting up the facts and 
claiming such relief. Such an an- 
swer, however, is essentially a code 
pleading, and though the court may 
require it to be served on the defend- 
ant affected thereby, such service is 
not hecessary unless so ordered to 
preserve the right of the party to 
have the questions presented by such 
answer tried and settled by the de- 
cree, if the co-defendant affected is 
before the court’). (4) In Porto Rico 
the cross complaint must be served; 
but failure to serve answer thereto 
may not be fatal. Batlle v. Lichten- 
stein, 33 Porto Rico 136. 

[el Answer containing a demand 
in reconvention need not be served. 
Huppenbauer v. Durlin, 26 La. Ann. 
540; Hunter v. Spurlock, 3 La. 97, 22 
AmD 165. , 

{f] Statement of claim.—In Brit- 
ish Columbia, under supreme court 
rules, the court has jurisdiction to 
direct delivery of a statement of 
claim. British Columbia Wire, ee 
a utd, v._Ottawa EB: Ins..Co,,,12-B 

CS. 312 {rev 4 WestLR 251]. 

78. Maltby, etc., Co. v. Charles P. 
Boland Co., 152 App. Div. 596, 137 
NYS 470. 

79. Kinney v. Beaver, 140 Fed. 
792; Sanders v. Sanders, 31 S. C. 604, 
9 SH 813. 

[a] Thus the court may, in its 
discretion, relieve a party from the 
consequence of his failure to serve a 
copy of a pleading filed by him on 
the opposite party or his attorney as 
required by rule of court, where a 
reasonable excuse is shown, as that it 


fendant notifies plaintiff that he does 
not require service of a statement of 
claim, Such service made thereafter 
is irregular. Confederation Life 
Assoc. v. Moore, 6 Ont. L. 648, 2 
OntWR 941, 1030, 1087, 1120. 

Nite IPlerceave, Palmer, 02) Ont. Pr: 

[a] Payment of ccosts.—Pierce v. 
Palmer, 12 Ont. Pr. 275. 

82. Wolf v. Binder, 10 Pa. Co. 108. 

83. Morgan’s Louisiana, etc., R., 
etc., Co. v..John T. Moore Planting 
Cor 130) La, 78. 57S) 63550 Osborn (vs 
Chambers, 4 La. Ann. 296; Hadwin v. 
Home Mut. Ins. Co., 13 Mo. 473. 

84. See statutory provisions. 

85. Layon =v... Cloud, “% j\lowa-. 13 
Stokes v. Schildknecht, 85 App. Div. 
602, 83-NYS 358; Van Zandt vy. Van 
Zandt, 10 NYS 200, 23 AbbNCas 328; 
Skinner vy. Skinner, 9 NYS 60, 23 
AbbNCas 327; Walsh v. Kursheedt, 8 
AbbPr (N. Y.) 418; Ferris v. Soley, 
23° HowPr GCN. Y-:)- 422; Bennett. v. 
Dellicker, 3 CodeRep (N. Y.) 117. 

86. Stokes v. Schildknecht, 85 App. 
Div. 602, 83 NYS 358: Bennett v. 
Dellicker, 3 CodeRep,(N. Y.) 117. 

87. Kleecke v. Styles, 3 Johns. (N. 
Yo 250; 

Z cor Prescott v. Roberts, 6 Cow. (N. 

89. Irwin v. Deyo, 7 Cow. (N. Y.) 
153; Smith v. Wells, 6 Johns. (N. Y.) 
286. See Procter v. Young, 1 U. C.-Q. 
B. (Ont.) 391 (holding this to be an 
irregularity which was waived by 
failure to make prompt objection). 


90. Brackett v. Simonds, 1 Hall 
GNFAY.)a 86. 

91. Luce v. Trempert, 9 HowPr 
CSAS) becizi. Bakery. (Curtiss, 7% 


HowPr ,(N. Y.) 478. 

92. Skinner v. Skinner, 9 NYS 60, 
23 AbbNCas 327. 

93. New England Tire, etc., Co. v. 
Kelly-Springfield Tire Co., 214 App. 
Div. 58; (210 NYS .243; Hubert v. 
Apostoloff, 200 App. Div. 641,193 NYS 
427, 

94. Fredericks v. Taylor, 52 N. Y. 
596; Pattison v. O’Connor, 23 Hun 
(N. Y.) 307, 60 HowPr 141; Booth v. 
Dowsey, 118 Misc. 9, 193 NYS 430; 
Mt. Morris v. Pavilion Natural Gas 
Co., 190 NYS 38; International Bank- 
ing Corp.:v. Morcott Co., Inc., 184 


Where the costs of motion had not 
been paid. Fifty-Highth St. Café Co., 
Ine. v. Noonan, 166 NYS 1609-232) 
Where the answer, service of which 
is attempted, raised no issue. Inter- 
national Banking Corp. v. Morcott Co., 
Inc., 184 NYS 747. 

[d] Court may compel acceptance 
of an amended pleading, where it ap- 
pears that the pleading was author- 
ized. Mann v. Press Pub. Co., 185 
App. Div. 361, 120 NYS 534. 

95. Hubert v. Apostoloff, 200 App. 
Div. .641, 193 NYS 427; Treen Mo- 
tors Corp. v. Van Pelt, i068 Mise. 357, 
174 NYS 500. 

96. Hubert v. Apostoloff, 200, App. 
Div. 641, 193 NYS 427; Treen Motors 
Corp. v. Van Pelt, 106 ‘Mise; 357,..174 
NYS 500. 

97. Schlegel v. Most Holy Trinity 
Roman Catholic Church, 194 N. Y. 
391, 87 NE 426. 

98. Cross references: 

Amended pleadings generally see su- 
pra § 581 et seq. 

Service or notice of amended plead- 
ings before default taken see Judg- 
ments § 

99. Cal. —Thompson v. Johnson, 60 
Calyi29.2% 

La.—State v. Burke, 37 La. Ann. 
19635 Clark va Holbrook, a4 weaneAnmnes 
573; Levy v. Weber, 8 La. Ann. 439; 
Ursuline Nuns v. Depassau, 7 Mart. 
N. 645. 

Y.—Meyer v. North’ River 

Constr. €o3. 537 Nev. Super. ssuc 
S. C.—Guess v. Southern R. (Corenic 

S. C. 264, 53 SH 421. 

Tex.—PErskine v. Wilson, 27 Tex. 
117; De Watt v. Snow, 25 Tex. 320: 

1. Curtis v. Bunnell, ete., Inv. Co., 
6 Ida. 298, 55 P 659; Swilley v. Low, 
13 La. Ann. 412; Merrill v. Lattimore, 
12 Rob. (La.) 138; Sinnet v. Mul- 
hollan, 3 Mart. (La.) 398; \Price v. 
Skylstead, 69 Mont. 453, 222 P 1059; 
Lewis v. Dennis, 54 Tex. 487. 

2. Freeland v. Lantear, 2 Mart. N. 
So (lian) zoe 

38. Lane v. Hayward, “98 Hun (N. 
Y.) 583; Mashke v. Van Doren, 16 
Wis. 319. 

4 Miller v. Georgia R. Bank, 120 
Ga. 17, 47 SEH 525; Henderson v. El- 
larbee, 35 Ga. A. 5, 131 SH 524; Slaton 
v. Hinman, 24 Ga, A. 64, 100 SE 24; 
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attorney ;° but such a requirement only applies to sub- 
stantial amendments,® and it does not apply to 
amendments made by order of the court.? 
is not error to serve on opposing parties an order per- 
mitting amendment of the complaint by striking out 
certain words and inserting others without service of 
the amended complaint,* and where a copy of the 
proposed amended pleading was served with the mo- 
tion papers, service of such pleading after leave to 
amend is granted is not necessary.°® 
of an affirmative showing to the contrary, it will be 
presumed, when such service is necessary, that an 
amended pleading was properly served.!° <A defend- 
ant who has waived service of an amended complaint 
eannot object that other defendants have not been 
Service of an amended pleading is not ren- 
dered invalid because of a previous failure to serve 
the original,’? but service of an amended complaint 


served.tt 


Pearson v. Jones, 
SE 536. 

5. See statutory provisions. 

[a] Applications of statutes.—(1) 
Defendant may as a matter of course 
amend an answer which has been de- 
murred to, subject only to the serv- 
ice of a notice and _a_copy of _ the 
amended pleading. McDonald v. Hal- 
licy, 2l— Colo.- A. 303,529 “Pe 245 (2) 
Where a statute requires service on 
the adverse party of amended plead- 
ings, service of an amended complaint 
on all parties is necessary, although 
under another statute service of com- 
plaint on one of two or more defend- 
ants residing in the same county is 
sufficient when all are served with 
Summons. Ben Kress Nursery Co. v. 
Oregon Nursery Co., 45 Mont. 494, 124 
P 475. (3) It is error to enter a de- 
cree against a defendant, on an 
amended complaint, which was not 
served on him. Crimm y. Crimm, 211 
Ala. 13, 99 S 301; Nodine v. Rich- 
MONG, 4:6) OTe vost, 680. lS. (4) 
Amended complaint must be served 
on defendants that have appeared. 
W. H. Marston Co. v. Kochritz, 80 
(Chis ON Rien rai 12s 

{[b] Particular statutes construed. 
—(1) Statute requiring party filing 
amended pleading during vacation 
time to notify the opposite party 
thereof does not mean that an amend- 
ment filed in vacation without no- 
tice is a nullity. Western Union Tel. 
Co, v. Campbell, 41 Tex. Civ. A. 204, 
91 SW 312. (2) Rev. Codes (1921) § 
9186, relating to the amendments of 
pleadings, and requiring service of 
amended pleadings on the adverse 
party, applies only to amendments 
as a matter of right, and not to those 
which require permission of the court 
to make. Price v. Skylstead, 69 Mont. 
453, 222 P1059. See Ben Kress Nur- 
sery Co. v. Oregon Nursery Co., 45 
Mont. 494, 124 P 475 (holding, in a 
case where amendment was made as 
a matter of ‘right, that service was 
necessary). 

Service on attorney generally see 
infra § 925. 

6. Shreveport Long Leaf Lumber 
Colin, Garson, 152: 1a,2343,093 STL: 
Swilley v. Low, 13 La. Ann. 412; 
McVey v. Security Mut. L. Ins. Co., 
118 App. Div. 466, 103 NYS 1056; 
Waltham Mfg. Co. v. Brady, 67 App. 
Div. 102, 73 NYS 540. 

[a] Thus (1) where plaintiff, with 
his motion papers and in his notice 
of motion, stated fully the exact lan- 
guage of the prayer for equitable re- 
lief which he desired to have insert- 
ed in the complaint in the place of a 
prayer for a money judgment, the 
only purpose of the amendment be- 
ing to get the case on the equity 
ealendar for trial and to remove it 
from the law calendar, he is not re- 
quired to serve a copy of the pro- 
posed amended complaint with his 


18 Ga. A. 448, 89 
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Thus it 
selin t+ 


pleading.t® 


In the absence 


motion papers. McVey v. Security 
Mut. L. Ins. Co., 118 App. Div. 466, 
103 NYS 1056. (2) In an action ona 
note annexed to, and made a part of, 
the petition, a Supplemental petition 
asking judgment against defendants 
jointly, instead of in solido as orig- 
inally, need not be served, as it did 
not change the issues, and was un- 


necessary. Shreveport. Long Leaf 
aes Co. v.~Garson, 152) War 343; 


7 Maionchi v. Nicholini, 1 Cal. A. 
690, 82 P 1052; National Surety Co. 
v. Oklahoma Presb. College for Girls, 
38 OK), 4295 132 P6525" U5 I Case 
Threshing Mach. Co. v. Eichinger, 15 
S. DD: 530) 91 NW 82. 

[a] Amendment in compliance 
with order of court.—Where an ac- 
tion was brought by two coplaintiffs 
and on demurrer the court ordered 
separate actions to be brought in 
their names, and in filing them the 
name of one plaintiff was omitted, 
an amendment to supply such name 
was a compliance with the order that 
separate actions be filed in the name 
of both plaintiffs, and service of 
amendment on defendant is unneces- 
sary before judgment of default may 
be rendered. National Surety Co. v. 
Oklahoma Presb. College for Girls, 38 
OKI. 429, 1382 P 652. 

8. McDaniel v. Atlantic Coast Line 
Re Cos. 16 S>.C. 15,956 (Sod 3e 

9. Tisdale v. Moore, 146 App. Div. 
561, 181 NYS 141; Johnson y. Phe- 
nix Bridge Co., 121 NYS 699. 

10. San Diego Sav. Bank v.. Good- 
sell, 137s€ale 4205 70) Pe 299) 

ll. McGary v. De Pedrorena, 58 
Calvo, 
aie Field v. Morse, 8 HowPr (N. 


NG) : 
Powers v. Braly, 75 Cal. 237, 
IY glee eae te 
[a] Statute applies only to 
amendments made .after the parties 
have been brought into court. Dowl- 
ae v. Comerford, 99 Cal. 204, 33. P 
eo ah ha v. Oliver, 89 Ga. 246, 15 


SE 

15. Palmer v. Salisbury, 38 App. 
Div. 139,66 NYS 637. 

16. See statutory provisions and 
court rules. 

[a] Service held insufficient.— 


Service of complaint by leaving it at 
defendant’s office several days after 
serving summons, and before serving 
notice of appearance, is a nullity un- 
der rules of civil practice. Gluck- 
selig v. H. Michaelyan, Inc., 132 Misc. 
783, 280 NYS 593 [aff 281 NYS 757 
mem]; Sweet v. Sanderson Bros. 
Steel Co., 6 NYCivProc 69. 

[b] Mailing copy of the affidavit 
controverting a plea of privilege and 
of the court order setting the date 
for hearing is insufficient service 
thereof. Austin Bridge Co. v. Wren, 
(Tex. Civ. A.) 297 SW 654. 


[$§ 923-925 


upon a defendant who was not a party to the suit in 
the first instance, and has never been served with 
summons, is void.'% 
stitutes no substitute for service of the pleading it- 
Default in answering the original pleading 
will not excuse failure to serve a copy of an amended 


Service of an amendment con- 


[§ 924] 6. Method of Service—a. In General. 
The method of serving pleadings is usually regulated 
by statutes or rules of courts.1® 
scribed method cannot be followed, the best practica- 
ble substitute may be resorted to.1*’ In the absence 
of statutory provisions, service which follows the 
usual practice should be sustained.t§ 

[§ 925] b. On Attorney of Adverse Party. It is 
commonly provided by statute that when a party has 
an attorney in the action, service may or shall be 
made upon him,'® but a valid service cannot be had 


Where the pre- 


[ec] Phoning defendants’ attor- 
neys that plaintiff was filing a plea 
controverting defendants’ plea of 
privilege, calling the attention of one 
of defendants’ attorneys to the fact 
of filing, showing it to him, and mail- 
ing an exact copy of the controvert- 
ing affidavit and notation of the judge 
setting the matter for hearing to de- 
fendants’ attorneys, is not sufficient 
service thereof under the statute. 
McGhee v. Maxey, (Tex. Civ. A.) 230 
SW 735. 

[ad] Service out of jurisdiction 
held proper (1) under the act of 1887 
(Cochran v.- Pyle, 10 Pa. Co. 198), 
(2) and under King’s Bench Act, rule 
201 (e) (Gullivan v. Cantelon, 16 
Man. 644, 5 WestLR 469). 

17. Falconer Vv. Ucoppell, 2 
CodeRep (N. Y.) 71; Beattie v. Hor- 
an, ator bao OGD, 

18. American Lumber, etc., Co. v. 


pee a Lumber Co.. 26 Pa. Dist. 
051. he 
[a] Service of copy is sufficient 


in the absence of any provision in 
the Practice Act prescribing manner 
of service. American Lumber, etce., 
Co. v. Ensminger Lumber Co., 26 Pa. 
Dist. 1051. 

19. See statutory provisions and 
court rules. 

[a] Failure to serve attorney (1) 
although service on his client is made 
is sufficient cause to open a judgment 
entered for want of an affidavit of 
defense, where the attorney had no 
actual notice of such service and 
therefore no opportunity to-file an af- 
fidavit of defense. Weir v. Craige, 
13 Pa. Co. 46. (2) Code § 146 re- 
quiring an amended complaint to be 
served on defendant must be con- 
strued by § 417 requiring service of 
papers to be made on the attorney if 
the party has an attorney; and where 
defendant has an attorney, service of 
an amended complaint must be made 
on the attorney, and not on defend- 
ant personally. Mercier v. Pearl- 
stone, 7 AbbPr -(N. UY.) 325- 

[b] Attorney of record of a party 
may properly be served as_ such. 
Roussin v. Stewart, 33' Cal. 208; 
Dezino v. William S. Drozda Realty 
Co., (Mo. A.) 18 SW (2d) 659. l 

[ec] Resident attorney of a party 
may be properly served. Beck v. 
Lavin, 15 Ida. 3638, 369, 97 P 1028. 

{d] Service on one of several at- 
torneys on same side.—(1) Where 
three plaintiffs appeared by one at- 
torney and a fourth by another attor- 
ney, both of whom signed the com- 
plaint, service of thé. answer upon 
one of the attorneys was sufficient 
as to all plaintiffs. Roush v. Fort, 3 
Mont. 175; Muller v. Philadelphia, 
114 App. Diy. 138, 99 NYS 618. @) 
And this is so notwithstanding the 
claim that he no longer represented 
the party, no steps to secure with- 
drawal of his name of record having 


— 


ms 


-§§ 925-928] 


on an attorney before he has appeared in the cause.?° 
If the attorney sought to be served is present in his 
office, a valid service can be made only by delivering 
to him a copy personally.?! If he is absent, the 
statutes frequently allow the pleading to be left in a 
conspicuous place in his office,?? or with his clerk.?° 
If an unlawful entry into the office be made after 
office hours, and the pleading left therein, this does 
not constitute a good service.?* 

[§ 926] c. Service by Mail.2® Service by mail is 
usually provided for by statute.2® The paper must 
be mailed in an envelope or sealed wrapper,?’ di- 
rected to the proper person and place,?® and the 
postage prepaid,*® or the service will be invalid. 
Where the paper is deposited in the post office desig- 
nated by statute, correctly addressed and the postage 
paid, the service is deemed complete,*° and the party 
to whom it is addressed takes the risks of the failure 
of the mail;*1 but where the paper is deposited in 
some other post office than the one designated, the at- 
torney making the service takes the risks of its being 
received in time.*? Where the paper actually comes 
into the hands of the person to be served within the 
time required by law, it is immaterial where it is 
mailed.?* In the absence of statutory provision to 
the contrary,*+ the day the paper is mailed, and not 


the day it is received, is the day of service,*> and the 
been taken. Dezino vy. William S. [b] 
Drozda Realty Co., (Mo. A.) 13 SW 


(2d) 659. place, 


PLEADING 


When party serving and party 
to be served are residents of same 36. 
service by mail is 
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service is good as of that day, even if the paper is 
deposited in the post office after the mail has closed.*® 
A direction on the envelope to return to the sender 
if not called for within a certain number of days does 
not invalidate the service, unless it is shown that by 
a return in obedience to the direction the party failed 
to receive the paper.*? 

[§ 927] 7. Sufficiency of Copy Served—a: In 
General. The copy served must be a correct one,*® 
but neither a mere clerical error which does not mis- 
lead the party or affect his substantial rights,°? nor 
the omission of the attorney’s signature,*° invalidates 
the service. If the original has the seal of the court, 
the copy served must show that fact ;41 if the original 
is verified by affidavit, the copy must contain the com- 
plete affidavit, including the name of the officer be- 
fore whom it was taken;4? and the copy must contain 
the proper caption.*? An indorsement on the back 
of a petition, not being a part of the petition, need 
not be included in the copy served on defendant.*+* 
A party has a right to consider the copy served upon 
him as correct,*® and it is that, and not the original 
filed, which he is called upon to answer.*® An at- 
tested copy need not be served unless expressly re- 
quired.4* If service of an original paper is re- 
quired,*® service of a copy will not suffice.*® 

[§ 928] b. Remedy for Failure To Serve Sufficient 
845 [eit ‘Cyc]. 


Noble v. Trotter, 4 HowPr (N. 


regular. | Y.) 822, 3 CodeRep 35 


37. 


fe] Equal applicability of rules.— 
Rules of court permitting service on 
an attorney residing out of the dis- 
trict in which the suit is brought 
apply equally to all districts and to 
the attorney for both parties. Clem- 
ow v. Her Majesty’s Ordnance, 5 U. C. 
Q. B. (Ont.) 458. 

[f] Service held sufficient.—Wood 
v. Johnston, 8 Cal. A. 258, 96 P 508; 
ee Gia v. Brown, 19 Ida. 360, 114 P 


[g] Service held insufficient.— 
O’Neill v. Everett, 3 Ont. Pr. 98 


20. Powers v. Braly, 75 Cal. 237, 
Lee AS 7 
21. Union Nat. Bank v. Benja- 


min, 61 Wis. 512, 21 NW 523. 

22. See statutory provisions. 

[a] “Conspicuous place.”—Box 
designated by attorney as the proper 
place for the deposit of letters and 
papers during his absence from the 
office is a “conspicuous place” with- 
in the meaning of the statute. Jan- 
uary v. Sacramento County Super. Ct., 


RorCalk i630, b=. 108; 
{b] Affidavit held insufficient 
where it recited that service was 


made by leaving the pleading ‘in the 
office of attorney for the plaintiff, in 
a conspicuous place, the attorney be- 
ing absent therefrom, and this de- 
ponent not knowing the residence of 
said attorney,’ statute permitting. 
service by leaving in a conspicuous 
place only when the attorney has no 
clerk in his office and there is no per- 
son in charge thereof. Mies v. 
Thompson, 53 Minn. 273, 55 NW 44. 

23. See statutory provisions. 

[a] Service held sufficient.—Smith 
v. Aylesworth, 24 HowPr (N. Y.) 33. 

24. Vail v. Lane, 4 Hun (N. Y.) 
653, 67 Barb. 281. 


25. Filing by mail see supra § O19. 
26. See statutory provisions. 
[a] Statutory provision for double 


time.—Where the statute provides 
that if service on an adverse party 
is made by mail, the time within 
which such adverse party is required 
to do an act is double the time spec- 
ified, and defendant so serves an an- 
swer, plaintiff has double time with- 
in which to serve an amended com- 
plaint. Bucklin v. Buffalo, etc., R. 
Co., «41 Misc. 557, 85 NYS 114 [aff 
beer a op 93 App. Div. 607, 87 NYS 
1 ; 


Whitney v. Haggerty, 7 NYSt 766. 

{[c] Complaint not “process” un- 
der statute.—Where one code section 
authorizes service by mail and an- 
other makes such section inapplica- 
ble to service of “process,’”? a com- 
plaint may be served by mail. Royal 
Exch. Assur. v. Bennetsville, etc., R. 
Cogn Jovan Cups tby to 4, 

27. Fitzgerald v. Dakin, 101 App. 
Div. 261, 91 NYS 10038. 

28. Woodward v. Whitescarver, 6 
Iowa 1; Ferriss v. Merrill, 3 HowPr 
(N. Y.) 20. 

29. Byron v. La Mura Contracting 
Co., 187 App. Div. 836, 176 NYS 416; 
Kuh v. Goldman, 119 App. Div. 148, 
104 NYS 255; Schenck v. McKie, 4 
HowPr (N. Y.) 246, 3 CodeRep 24; 
Woods v. Hartshorn, 2 HowPr (N. Y.) 
Ws Bross: Vv. Nicholson, 1 HowPr (N. 
x) 158; Anonymous, 1 Hill CNEAYs) 


ey Van Aernam vy. Winslow, 37 
Minn. 514, 35 NW 381; Humphreys v. 
Roskam-Scott Co., 133 NYS 914; Hurd 
Vaasa 13 rower CN y.. eee pils 
Schenck v. McKie, 4 HowPr (N. Y.) 
246, 3 CodeRep 24. 

{a] Error of postal clerk in de- 
manding additional postage does not 
prevent application of rule. Hum- 
ee le v. Roskam-Scott Co., 133 NYS 


31. Van Aernam v. Winslow, 37 
Minn. 514, 35 NW 381; Hurd v. Davis, 
13° HowPr "(N. "Y.) 57; ° Schenck ‘v. 


McKie, 4 HowPr (N. Y.) 246, -3 
CodeRep 24. 
32. Peebles v. Rogers, 5 HowPr 


(N. Y:) 208, 3 CodeRep 213. 

33. Van Aernam vy. Winslow, 37 
Minn. 514, 35 NW 381; Peebles v. 
Rogers, 5 HowPr (N. Y.) 208. 

34. See statutory provisions. 

35. Nev.—Lyon County v. Washoe 
County, 8 Nev. 177. 

N. Y.—Schenck v. McKie, 4 HowPr 
246, 3 CodeRep 24; Radcliff v. Van 
Benthuysen, 3 HowPr 67; Brown v. 
Briggs, 1 HowPr 152; Lawler v. Sar- 
atoga Mut. F. Ins. Co., 2 CodeRep 
114; Gibson v. Murdock, 1 CodeRep 
103; Ses v. Durkee, 20 Wend. 684. 

N. D.—Clyde v. Johnson, 4 N. D. 
92, oo NW 512. 

S. D.—Carlson v. Stuart, 22 S. D. 
560, 119 NW 41, 18 AnnCas 285. 

Wash.—State Vv. Okanogan County 
Super. Ct., 63 Wash, 442, 444, 115 P 


Gaffney v. Bigelow, 2 AbbNCas 
GNa Ys 30d [rev 48 HowPr 475]. 


38. Conn.—Gould v. Smith, 30 
Conn. 88. 
La.—Lambeth y. Dosson, 16 La. 
346. 

Y.—Graham ov. McCoun, 5 


N. 

HowPr 353, CodeRepNS 43. 
Bete _—Stegman v. Wills, 3 Pa. Dist. 
S. C—Heyward v. Williams, 48 S. 
C. 564, 26 SE 797. 

Wis.—Hunt v. Miller, 101 Wis. 583, 
77 NW 874. 

[a] In Alberta the proper course 
for a plaintiff to pursue who desires 
to use one original statement of 
elaim for service on a number of de- 
fendants whose times for appearance 
may be different is to indorse upon 
the statement of claim only the mem- 
oranda which are uniform for all, and 
to use an attached notice where there 
is any variation in the information to 
be given to different defendants. If 
this is done, there is no necessity 
for a concurrent writ. London Scot- 
tish Canadian Inv. Syndicate, Ltd. v. 
Davidson, 9 WestWkly 731. 

39. Fraser vy. Oakdale Lumber, 
ete, Co. 373 Cal’ 187.14 Bes2ge 

40. Crooks v. Davis, 5 U..€. Q. B. 
oO. S. (Ont.) 141 

Necessity of signing copies served 
generally see supra § 817. 


- oo Stegman v. Wills, 3 Pa. Dist. 
52. 

42. Graham v. McCoun, 5 HowPr 
(N. Y.) 353, 3 CodeRep 43; Philadel- 


phia Cloak, etc., Co. v. Wilkinson, 9 
Pa. Dist. 40, 23 Pa. Co. 289. 

43. Lukis v. Allen, 45 La. Ann. 
1447, 14 S 186 

44. Wichita Minl, ete., Co. v. State, 
57 Tex. 'Civ. A. 165, 122 ‘SW 427. 

45. Felix v. Josephthal, 76 Misc. 
267, 184 NYS 923; Guarino v. Fire- 
man’s Ins. Co., 44 Misc. 218, 88 NYS 
1044; Welsbach Commercial Co. v. 
Popper, 59 NYS 1016; Hunt v. Mil- 
ler, 101 Wis. 583, 77 NW 874. 

46. Guarino v. Fireman’s Ins. Co., 
44 Misc. 218, 88 NYS 1044. 

47. Rand vy. Rand, 4 N. H. 267. 


48. See statutory provisions. 
49.. Robinson v. Sinclair, 1 HowPr 
(N. Y.) 106; McCartney v. Betts, 1 


HowPr (N. Y.) 73; Wirts v. Norton, 
25 Wend: (N. Y.) 699. 
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Copy. 


must be pointed out specifieally.®? 


amended.®* 


torney 1s known.?# 


served after default.*°® 
Remedy for variance. 


If a copy is served which is deemed insuffi- 
cient, under statutes and rules of courts in some ju- 
risdictions,°® it must be returned immediately, or a 
notice given that it will not be accepted, so as to give 
the opposite attorney the opportunity of correcting 
the mistake,®! and the objections to the pleading 
But if the attor- 
ney>upon whom it is served retains it and gives no 
notice of the defect, he is to be considered as waiving 
the objection and electing to consider it as properly 
Where papers are to be returned for ir- 
reeularity, if there is no attorney’s name on them, 
they should be returned to the party unless the at- 
A paper once returned need not 
be returned again if it is again served.°® 
ney who has properly returned a defective pleading 
may refuse to accept a second one attempted to be 


A motion to set aside the 
service of a complaint is proper where there is a vari- 


PLEADING 


complaint.>7 


not vitiate 1t.°? 


ine 1t!o4 


An attor- Evidence. 


ance between the copy and the summons and original 


50. See statutory provisions and 
court rules, 

Sl) Walliams) ws Sholto, -¢ IN. We 
Super. 641; Wilkin v. Gilman, 13 
Hower SCN. Ys). 2253" Levi iv. Jake- 
ways, 4 HowPr (N. Y.) 126, 2 CodeRep 
69; Cortland County Mut. Ins. Co. v. 
ae LOp ie 2 Owe re, CN. Yn). 246 
Wright v. Forbes, 1 HowPr (N. Y.) 


240; Sands v. Bullock, 20 Wend. (N. 
Y.) 680: 
[a] Delays held unreasonable.— 


(1)'Two months. Wright v. Forbes, 
1 HowPr’ (N:"Y.) 240. (2) Nineteen 
days.’ Whitevv. Cummings, 5 N. Y. 
Super. 716, CodeRepNS 107. (3) 
Week. Stilhman v. Whitney, 1 HowPr 
(N. Y.) 2438. (4) Five days. Pad- 
dock’ v.. Palmer, 32 Misc. 426, 66 NYS 
743. (5) Three days after accepting 
payment of costs. Lange v. Hirsch, 
38 App. Div. 176, 56 NYS 649. (6) 
Two days after accepting payment 
of costs. "Whitman v. Morris, 152 
ep eaes Oenels Oy NINOS 1.9 0. 

[b 
—(1) Where an 


plaintiff July 5, after defendant had 
refused to accept an attempted re- 
turn by registered mail, July 2 be- 
ing a half holiday, July 3 being Sun- 
day, and July 4 being a full holiday. 
Abendroth, ete, Mfg. Co. v. Frazier, 
140 App. Div. 922, 125 NYS 293. (2) 
Where an answer served December 
24 during the Christmas holidays dur- 
ing plaintiff’s attorney’s absence from 
his office was immediately returned 
upon his return December 30. Boy- 
kins Buggy Co. v. Lightsey, 102 S. C 
283, 86 SE 639. 

52. Snape v. Gilbert, 13 Hun (N. 
Y.) 494; Treen Motors Corp. v. Van 
Pelt, 106 Mise. 357, 174 NYS 500; 
Rosenthal -v. Cohn, 55 Misc.’ 533; 105 


INS 99435 (Walkin. vie Gilman," 713 
HowPr (N. Y.) 225. 

53: Williams v. Sholto, 6 N. Y. 
Super. 641. 

54. Taylor v. New York, 11 AbbPr 


GNP) ip 0 Os 

If the party is a municipality 
having a corporation counsel, the pa- 
pers should be returned to such coun- 


sel. Taylor v. New York, 11 AbbPr 
CONEY) 2519; 

55. Jacobs v. Marshall, 13 N. Y. 
Super. 689; Richardson v. Brooklyn 
yee ete, Ri Co.,- 22) How kr? CUNY) 

56. Cirillo v. Savoy Trust Co., 134 
NYS 735. 

57. Bark vy. Carroll, 33 Misc. 694, 


68 NYS 1051. 

58. Thomas v. Baillo, 
Heyward v. Williams, 48 8. C. 
26 SE 797. 


(We econ 
564, 


Delays held not unreasonable. | 
improperly verified | 
answer was served by registered mail | 
June 30 and personally returned by. 


59. Cal.—Hogs Back Cons. Min. Co. 
v. New Basil Cons, Min. Co., 63 Cal. 
121; Hinds v. Los Angeles County 
Super: Ct. 7.65 .Calev An o2owec our byne cin 
Stovel v. North Los Angeles Dev. Co., 
24 Oak Anit29P142nE 96. 

Tll.— Wellington v. Wellington, 137 
Til, A, 1394: 

Iowa.—Woodward v. Whitescarver, 
6 Iowa 1. 

Be cones ss eb v. Alexander, 1 Rob. 

Tex.—Scruggs v. Gribble, (Civ. A.) 
SW C2 wel Soe 

[a] Service of copy.—In view of 
aie Civ. Proc. §§ 410, 465, an affi- 
davit stating that plaintiff's attorney 
served a copy of the amended com- 
plaint by delivering a true copy there- 
of to defendant’s attorneys was not 
insufficient because it stated that af- 
fiant served a copy, instead of say- 
ing that he served the amended com- 
plaint by delivering a true copy there- 


of. Stovel v. North Los Angeles Dev. 
Co., 24 Cal. A. 729, 142 P 96. 
{[b] Affidavit held sufficient.— 


Hinds v. Los Angeles County Super. 
Gtr GowCal. Ale a2 Shp iad) aad 2nd wees 

{c] Affidavit held insufficient as 
not showing authority of officer be- 
fore whom it was made to administer 


oath. Wellington vy. Wellington, 137 
Tl. A. 394. 
[d] Return held insufficient as 


showing only that sheriff served no- 
tice together with certified copy of 
plaintiff's controverting affidavit to 
defendant’s plea of privilege, and not 
identifying particular defendant 
whose plea was thus’ contested. 
Scruggs v. Gribble, (Tex. Civ. A.) 17 
SW (2d) 153. 

a A rate v. Board, 4 AbbPr (N. 


Auten vo Men, a0 Niehet binge ts 
Emmons v. Marbelite Plaster 
Co., 193 Fed. 181; Hammond.yv. Bak- 
39 Mich. 47.2. 

SC al AG 


Wood v. Johnston, 
258, 96 P 508; Corning Cut Glass Co. 
v. Irons, 64 Mise. 469, 118 N¥S 586; 
Coby.-va bert, 6o2Mise; 16.025 INS 
998" Latin d4luNs Yor 5865536. NEY W7s9ue 
Jewett v. Miller, 19 Tex. 290. 

[a] Service not “duly” admitted. 
—Where plaintiff's attorneys mailed 
defendant’s attorney an'’amended de- 
murrer to the answer, with a re- 
quest to admit service, which he did 


after striking out the word ‘‘duly” 
from the written form “Service of 
within duly admitted,’ the admis- 


sion was not of due service or per- 
sonal service, but of service by mail. 
Corning Cut Glass Co. v. Irons, 64 
Mise. 469, 118 NYS 586. 

64. Hoffman v. Lowell, 58 N. J. L. 
553, 34 A 750. 


; requiring 


[§§ 928-930 


Service of amended copy. The court may in its 
discretion permit service of an amended copy of a 
pleading, if the one served is imperfect.°* 

[§ 929] 8. Proof of Service. 
of service should show all the facts making the serv- 
ice sufficient under the statute,°® and it should suffi- 
ciently identify the papers served.°° It must be cer- 
tain and unequivoeal,®! but mere clerical errors will 


The return or affidavit 


A written acceptance of service is 


sufficient to show that proper service was made.®* 
Burden of proof. The party seeking to avail him- 
self of the fact of service has the burden of prov- 


General rules as to admissibility,®® and 
weight and sufficiency,®® of evidence are applicable 
when the fact of service is in issue. 

[§ 930] 9. Time for Filing and Service.** 
utes or rules of court®’ usually regulate the time when 
pleadings must be filed®® and in which they must 


Stat- 


‘ 


65. 
cases 


See Evidence §§ 89-1729; and 
infra this note. 

[a] Parol evidence of service is 
inadmissible, the _ sheriff’s return, 
which must appear of record, being 
the best evidence. Harris v. Alex- 
ander, 1 Rob. (La.) 30. 

[b] Evidence held admissible to 
show service on wrong party. 
Scruggs v. Gribble, (Tex. Civ. A.) 17 
SW (2d) 153. 

- 66. See Evidence §§ 1730-1806; and 
case infra this note. 

[a] Evidence held sufficient to 
corroborate testimony of defendant 
that he was served with copy of plain- 
tiff’s controverting affidavit contest- 
ing codefendant’s plea of privilege. 
Scruggs v. Gribble, (Tex. Civ. A.) 17 
SW (2d). 153. 

67. Cross references: 

Delays or omissions in filing or serv- 
ing pleadings as ground for: 

Dismissal and nonsuit see Dismiss- 
al and Nonsuit § 106. 

Motion to strike see infra § 1002. 

Time for filing and service of: 

Amended pleadings see supra § 605. 

Declaration, complaint, petition, or 
statement see supra § 196. 

perry or exception see supra § 

) 

Plea or answer, cross complaint and 
affidavit of defense see supra §§ 
228, 264, 369, 884. 

Replication or reply and subse- 
quent pleadings see supra § 404. 

Suppicmensat answer see supra § 


Supplemental petition or complaint 

see supra § 799. 

68. See statutory provisions and 
rules of courts. See also Farmer v. 
Fowler, 288 Ill. 494, 123 NE 550, 552 
[eit Cye]! 

[a] Construction.—(1) 
and rules governing time of filing 
or service of pleadings should be 
given a liberal construction in the 
interests of justice. Warmer v. Fow- 
ler, 288 Ill. 494,:123 NE 550. (2) The 
provisions of such statutes must be 
interpreted and enforced as they are 
expressed. State v. Kuhns, 27 Del. 
264, 88 A 455. 

69. See cases infra this note. 

[a] Court rules held reasonable.— 
a) Rule that, in all cases then pend- 
ing in the court, written pleadings 
must be filed with clerk on or before 
the first day of the next term. Tram- 
mellive Vane, 62 Ala. 9301 (2) Rule 
that all amendments to 
pleadings be filed at least twenty-four 
hours in advance of the time set for 
trial. Harris v. Wheeler, (Tex. Civ. 
A.) 255 SW 206. (8) Rule requiring 
that leave to file after the time lim- 
ited must be obtained before such 


Statutes 


time has expired. Rigdon vy. Fergu- 
at 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ss 930] 


be served.*° 


good cause being shown.?? 


son, 172 Mo. 49, 72 SW 504. 

[b] Service without filing within 
the time prescribed, when both are 
required by statute, is insufficient. 
State v. Blaine County Twelfth Ju- 
ee Dist. -Ct., 50° Mont. 1179, 145° P 

[ec] Default held premature.—(1) 
Plaintiff's default in not filing declar- 
ation. Reid v. Judge Benzie Cir. Ct., 
115 Mich. 418, 73 NW 391. (2) Judg- 
ment of non pros for want of narr. 
Wayne v. Duffy, 1 Phila. (Pa.) 367. 

[d] Default held proper.—Howe v. 
Maltz, 35 Mich. 500. 

[e] In Delaware (1) Acts Gen. 
- (19138) 27 L. e 284, amending 
Rev. Code (1852) amended to (1893) 
p 789 ec 106 § 1 annuls in part Super. 
Ct. Rules, rule 8 6 and requires a 
change in § 7 relative to the time for 
filing pleadings. State v. Kuhns, 27 
Del. 264, 88 A 455. (2) The object of 
this statute is the dispatch of plead- 
ing and the speedy bringing of causes 
to issue. State v. Kuhns, supra. (3) 
Special rules requiring pleadings to 
be filed upon the expiration of fifteen 
days are no longer necessary; and 
hence all rules to plead, excepting 
those issued from the bench, will be 
general rules. State v. Kuhns, su- 
pra. (4) When a pleading is filed on 
a day other than-a general rule day, 
and two calendar weeks cannot elapse 
before the next general rule day, the 
rule to plead shall issue to the sec- 
ond general rule day. State v. Kuhns, 
supra. (5) The statute leaves open, 
for direction by the judges, the man- 
ner and time of pleading in cases in 
which affidavits of demand are filed. 
State v. Kuhns, supra. (6) When 
once begun, pleadings shall continue 
under general rules to general rule 
days, without regard to term time or 
vacation. State v. Kuhns, supra. (7) 
Under Acts Gen. Assem. (1913) 27 
L. c 284, providing that the first and 
third Mondays in each month shall 


be general rule days, general rule 
days will remain as fixed until 
changed by statute. State v. Kuhns, 
supra. 


[f] In Iowa filing was_ timely 
where the code required a petition to 
be filed ten days before the next term 
of court and plaintiff filed his on No- 
vember 29, the next term of court be- 
ginning on Monday, December 10. 
Conklin v. Marshalltown, 66 Iowa 122, 
23 NW. 294. 

{g] In New Hampshire filing was 
timely where made after adjournment 
of court on the last day of the period 
within which plea might be filed. 
Colby v. Knapp, 13 N. H. 175. 

[h] In Pennsylvania the statute 
requiring defendant to file an affidavit 
of defense to statement of claim with- 
in fifteen days after it is served on 
him must be construed in connection 
with statute providing that personal 
actions shall be commenced by sum- 
mons, and shall be made returnable 
tothe. firstiiday .of- the next. term 
thereafter. Watson v. Pennsylvania 
a Cor, 2ecerhed. 906, Zomba. Dist. 
1034. 

70. See cases infra this note. 

[a] Rules held reasonable, requir- 
ing service of pleading before filing. 
Kosher v. Stuart, 64 Or. 123, 121 P 
901, 129 P 491. 

{b] In New York‘ service was held 
timely in Muller vy. Philadelphia, 114 
App. Div. 138, 99 NYS 618; Bucklin 
v. Buffalo; ‘ete.,. R. Co., 41) Misc. 557, 
85 NYS 114 [aff 93 App. Div. 607, 87 
NYS 1129]; Hughes v. Patton, 12 
Wend. 234. 

[ec] In Ontario, under Con. Rules, 
rule 243, a statement of a claim may 
be served on each defendant within 
three months of last appearance. Mc- 
Kay v. Nipissing Min. Co., 14 Ont. L. 
457, 10 OntWR 30. 
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Such a statute or rule is merely di- 
rectory, however,’! and the time limited may be ex- 
tended by the court within its diseretion on terms, 
Ordinarily, a party has 
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71. See cases infra note 72. 

72. Cal.—Wood v. Fobes, 5 Cal. 62; 
Klokke vy. Raphael, 8 Cal. A. 1, 96 
PY 392. 

Ill.—Farmer v. Fowler, 288 Ill. 494, 
123 NE 550, 552 [aff 213 IH. A. 581, 
and cit Cyc]. 

Kan.—People’s State Bank v. Hois- 
ington Co-op. Mercantile Mfg. Assoc., 
EUS Pian Gal 2341 PTs Cronentiine 
Keefer, 103’ Kan. 204, 173 P 282: 

Ky.—Owenton Warehouse, etc., Co. 
v. Miner, 212 Ky. 844, 280 SW. 148; 
Pool v. Pool, 189 Ky. 504, 225 SW 363; 
New York Mut. L. Ins. Co. v. Evans, 
L85) Keyzh 85/0204 SW 927 Chicago 
Bonding, etc., Co. v. Johnson, 180 Ky. 
589, 203 SW 317; Weldon v. Finley, 
104 SW 701, 31 KyL 1050. 

Minn.—Selover v. Hedwall, 149 
Minn. 302, 184 NW 0. 

Mo.—Byers v. Jacobs, 164 Mo. 141, 
ie Sw 156; Austin v. Boyd, 28 Mo. 

N. H.—Wisheart v. Legro, 33. N. H. 
177; Bellows v. Copp; 20 N. H. 492. 

N. Y.—Martin v. McCurdy, 120 App. 
Div. 665, 105 NYS 4743) Tracy ° v. 
Lichtenstadter, 113 App. Div. 754, 99 
NYS _.331; .Michizganm Cent. R.Co.) v: 
Acheson Graphite Co., 178 NYS 29. 

N. C.—Hines v. Lueas, 195. N.C. 
376, 142 SE 319; Perkins v. Sharp, 
191 N. C. 224, 131 SH 584; Empire 
Mfg. Co. v: Spruill, 169 N. C.,618, 86 
SE 522; Mecke v. Valleytown Mineral 
Com L227 ING Cant 0 29 SB 7/8 1s 

Okl.—Wilson Motor Co. v. Dunn, 
129 OKI) 2114)'°264°P'194, 57 (ALR 17; 
Continental Supply Co. v. Smith, 115 
Okl. 46, 241 P 770; Carignano v. Box, 
97 QOkl. 184, 223° P 673; Lawton v. 
Kelley, 62 Oki. 291, 162 P 1081; Peck 
v. Claremore First Nat. Bank, 50 Okl. 
252,150) £0393) Kinet ve kKine)s42 
Okl. 405, 141 P 788; Checotah Hard- 
ware Co. v. Hensley, 42 Okl. 260, 141 
P 422; Long v. Harris, 37 Okl. 472, 
LIA S473. 

Or.—McFarlane v. McFarlane, 45 
OLers 6 Ose wes ous 

Pa.—American Mfg. Co. v. S. Mor- 
gan Smith Co., 25 Pa. Super. 176. 

Porto Rico.—Patxot y. Nadal, 19 
Porto Rico 350. 

S. D.—Hallam v. ,Henkin, 31 S. D. 
637, 141 NW 784; Searles v. Law- 
rence, 8 S. D. 11, 65 NW 34. 

Tex.—Hewitt v. De Leon, (Civ. A.) 
5- SW. (2d). 236, 239. [cit Cyc]; Bar- 
ton v. Farmers’ State Bank of Ber- 
tram, (Civ. A.) 263 SW 1093 [rev on 
Stee grounds (Commn. A.) 276 SW 
Utah.—Cutler v. Haycock, 32 Utah 
BoA, 19:0) SP SOG, 

Va.—Thacker v. Hubard, 122 WVa. 
379, 94 SH 929, 21 ALR 414. 

Wis.—Wallis v. White, 58 Wis. 26, 
15 NW 767. 

Eng.—Gibbings v. Strong, 26 Ch. 
DP 665" Haton vi.Storer, 22 Che Dior 
Higginbottom v. Aynsley, 3 Ch. D. 
288; Grant v. Ridley, 5 M. & G. 201, 
44 ECL 114, 134 Reprint 537; Cana- 
dian Oil Works v. Hay, 38 L. T. Rep. 
N. S. 549; Deakin vy. Praed, 5 Taunt. 
825, 128 Reprint 556. 

Man.—Taylor v. Steele, 27 Man. 
49, 30 DomLR 740, 34 WestLR 1098, 
10 WestWkly 1162; Re Provencher 
Election, 22 Man. 6, 1 DomLR 84. 

N. S.—Miller v. Archibald, 33 N. S. 
18:9: 

Ont.—Newcombe, v. McLuhan, 11 
Ont. Pr. 461; Shunk v. Gentles, 15 
OntWR 866; McDonald v. London 
Guarantee, etc., Co., 13 OntWR 4038. 

Que.—Filion v. Mussen, 5 Que. Pr. 
284 


Yukon T.—Canadian Bank of Com- 
merce v. Wilson, 6 WestLR 585. 

“It is true that the question of 
filing pleadings out of time rests 
largely within the discretion of the 
trial court; but this discretion must 
be a sound judicial one, dependent 


[49 C.J.] 657 


no absolute right to have his pleading filed after 
due time,*? so, although there is authority to the 
effect that pleadings may be filed and should be 
received at any time until default taken,’* it is gen- 


on all the circumstances, and must 
never be used arbitrarily or capri- 
ciously.”” Checotah Hardware Co. v. 
Hensley, 42 Okl. 260, 266,141 P 422. 

[a] In Georgia, prior to the act of 
Dec. 13, 1902, if defendant in a suit 
in the city court of Atlanta failed to 
file his defense on or before the first 
day of the term to which the suit was 
returnable, he lost his right to file any 
defense, and the judge could not al- 
low him so to do. Cheatham v. 
Brown-Catlett Furniture Co., 118 Ga. 
420, 45 SE 399; Southern Bell Tel., 
etc., Co. v. Earle, 118 Ga. 506, 45 SH 
319; Dodson Printers’ Supply Co. v. 
Harris, 114 Ga. 966, 41 SE 54. 

{[b] Amended pleadings served aft- 
er expiration of the time granted by 
the court may, in the discretion of 
the court, be permitted to remain on 
file. Klokke v. Raphael, 8 Cal. A. 1, 
96. P 392. 

[c] Brief statement of special de- 
fense provided for by statutes in some 
jurisdictions is within the rule. Wis- 
heart v. Legro, 33 N. H. 177; Bel- 
lows v. Copp, 20 N. H. 492. 

{d] Where rights of defendant 
would be defeated, extension has been 
denied. Taylor v. Steele, 27 Man. 
49, 30 DomLR 740, 34 WestLR 1098, 
10 WestWkly 1162. 

[e] Denial of extension held not 
erroneous: (1) Where motion for 
leave to file pleading was made after 
defendants had rested their case. 
People’s State Bank v. Hoisington Co- 
op. Mercantile Mfg. Assoc., 118 Kan. 
61, 234 P71. (2) Where motion was 
for an indefinite extension of time 
within which to serve a complaint. 
De Ridder v. Taylor, 186 App. Div. 
881, 172-NYS 381. 

{f] Extension held erroneous 
where defendant’s time for answering 
was extended contrary to his request 
or without his consent. Stevens Lum- 
ber Co. v. Arnold, 179 N. C. 269, 162 
SE 409. 

_(g] After an unreasonable delay 
in applying for leave to file or serve 
a pleading for which the time has ex- 
pired, the application will be refused. 
eee Vv. Bedford) 35 LT Rep! NaS: 

{h] eave to file a pleading con- 
taining allegations contradictory to. 
evidence already introduced is prop- 
erly refused. Kelly v. Burke, 132 Ala. 
235, 31 S 512. 

{i] An order entered on the motion 
of one party allowing both parties 
additional time in which to plead is 
binding on the other party unless he 
excepts to it. Mecke v. Valleytown 
Mineral Co., 122 N. C. 790, 29 SE 781. 

{j] Application for extension.—(1) 
Under King’s Bench Act, rule 176, re- 
quiring service of statement of claim 
within six months, application to ex- 
tend time of service must be made 
Within the six months, unless there 
are extraordinary circumstances in 
the case. Watson Mfg. Co. v. Bowser, 
(Man.) 10 WestLR 92. (2) An ex 
parte application is not sufficient to 
obtain an extension of time. . Wigle 
Vv. Harris, 9 Ont, ‘Pri’ 276: 

73. Farmer v. Fowler, 213. Ill. A. 
581 [aff 288 Ill. 494, 123 NH 550]; 
Powell v. Schoellkopf, 197 App. Div. 
471, 188 NYS 297; Miller v. Sturm, 
36 Tex. 291; Wood v. Young, (Tex. 
Civ. A.) 11 SW (2d) 369; Crawford 
v.. Johnson, *(Tex. Civ. A.) 107 SW 
553; Thacker v. Hubard, 122 Va. 379, 
94 SH 929, 21 ALR 414. 

74 Banville v. Sullivan, 11 App. 
(D. ©.) % Zen Kini? va GElickero2 etd: 
460; Juncos Central Co. v. Rodriguez, 
16 Porto Rico 286; Bateman y. Mad- 
dox, 86 Tex. 546, 26 SW 51; Boles v. 
Linthicum, 48 Tex. 220; State Bank, 
CLC COn Ly. Ole FLOP a eeuGry alice 
(Tex. Civ, A.) 295 SW 698; ‘Stout vy. 
Myers, (Tex. Civ. A.) 242 SW 1109. 
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erally held that, unless done with the court’s con- 
sent, a pleading is filed or served too late after the 
expiration of the time prescribed by statute or rule.7® 
If an order is made extending the time to plead, 
and is subsequently vacated as irregular, the order 
affords no protection whatever, and the situation is 
the same as though no order had ever been made.*® 
Permission to serve a pleading after expiration of the 
preseribed time does not imply an extension of time 
to file it.77 If the time is not fixed by statute or rule, 
the pleading must be filed within a reasonable time,7® 
and what is reasonable is a question addressed to 
the discretion of the court.7® Similarly, when the 
rule or statute does not prescribe the time within 
which a copy of the pleadings must be furnished after 
demand, it must be served within a reasonable time.*° 
An order that a party plead “forthwith” means with- 
in twenty-four hours.*! The time of filing a pleading 
may be proved by the indorsement of the ‘clerk there- 
on. 82 

Sundays and holidays.8* In computing the time 
for filing a pleading, intervening Sundays are to be 
counted,** unless the time limited is less than a 
week,®® or unless the last day falls on Sunday.®® If 
the last day falls on a holiday, the time will be deemed 
to inelude the first day thereafter when court is 
open.8* So if the last day falls on a Sunday,®® or on 
a Saturday which is a holiday,’® the party has the 


Untimely pleading as preventing | held, however, 
‘subsequent entry of default see Judg- 
ments § 374. 

75. Colo.—Williams v. Routt Coun- 
ty, 48 Colo. 541, 111 P 71. 

Ga.—Brown v. Tomberlin, 137 Ga. 
596, 738 SE 947; Rowland v. Towns, | Ill. 
120 Ga. 74, 47 SE 581; Moses v. Kit- 
tle, 103 Ga. 806, 30 SE 687; Bolton 
v. Keys, 38 Ga. A. 573, 144 SE 406; 
Warren Brick Co. v. Lagarde Lime, 
etc., Co., 12 Ga. A. 58, 76 SE 761. As 


time, although 


18 Ill. 
381; 


Forest, 
sonst: ai, 
292; 


pose a defense). 
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that a pleading filed 
before motion for default was filed in 
filed later than the 
time limited by an order. 
Bisdsy 

Dunn v. Keegin, 4 
Lambert v. Hyers, 
A. 400 [aff 131 Ill. 
tree v. Green, 36 Ill. 278 (until a de- 
fendant fails to plead and a default 
is entered, he has the right to inter- 


Failure to plead in time as ground 
for default judgment see judgments 


[§§ 930-932 


following Monday in which to serve his pleading. 

An officer of the court, who is a party to an ac- 
tion, is not held to a greater diligence in pleading 
than a citizen would be.®° 

Statutes and rules requiring pleadings to be filed 
in due order of pleading are mandatory,®! particu- 
larly, where the hardship, if any, is alleviated by 
other portions of the statutes and rules providing 
that it is within the discretion of the trial judge to 
permit a pleader to withdraw pleadings filed out of 
due order and file them in due order.°®? 

Where a party dies pending the action, an adverse 
party is entitled to a reasonable time after substitu- 
tion of deceased’s administrator to serve and file his 
pleading. 

[§ 931] 10. Taking Pleadings from Files.°* Plead- 
ings when filed become a part of the record of the 
court and cannot be taken from the files without 
leave of court,®® and it has been held that leave of 
court will not suffice, but that both parties to the ac- 
tion must consent thereto.°® Notes annexed to a pe- 
tition cannot be taken from the files without leaving 
copies, which will form part of the record.®? 

[§ 932] B. Lost or Destroyed Pleadings®*—1. In 
General. When the original pleadings filed in a cause 
are lost or destroyed, it is necessary that copies of 
such pleadings should be substituted.°® The court 


[a] Where Saturday is a half 
holiday, the rule applies. Reynolds v. 
Palen, 183 NYCivProc 200, 20 AbbNCas 


Cook v.} 11. 

Castle v. Jud- Jolly v. Haycock, 32 Utah 366, 
90 P 901; Cutler v. Haycock, 32 Utah 

354, 90 P 897. 

91. Fulmore v. Benson, (Tex. Civ. 
A.) 257 SW 697. 

92. Fulmore v. Benson, supra. 

93. State v. Silver Bow County 
Second Judicial Dist. Ct., 42 Mont. 
496, 113 P 472, AnnCas1912B 246. 

[a] Reason for rule.—Where a 


2GU TIN. 


161]. See Crab- 


Iowa.—Henderson y. Wilson, 
Iowa 631, 195 NW 194. 

Mo.—Byers v. Jacobs, 164 Mo. 141, 
€4 SW 156. 

N. Y.—McKay v. Foster, 179 App. 
Div. S03;"166 NYS 33le McGown v. 
Leavenworth, 2) ay DA Smithy 24) 23 
CodeRep 151: Eysaman v. Nelson, 79 
Mise. 304, 140 NYS 183 [aff 165 App. 
Div. 950 mem, 150 NYS 1085 mem]; 
O’Brien v. Catlin, CodeRepNS 273. 

Porto Rico.—Patxet v. Nadal, 19 
Porto Rico 350. 
yong C.—Crane v. Lipscomb, 24 S. C. 


Utah.—Jolly v. Haycock, 32 Utah 
3866, 90 P 901; Cutler v. Haycock, 32 
Utah 354, 90 897. 

Eng.—Meehan v. Meehan, L. R. 14 
ak 300; Webb v. Kerr, L. R. 14 Ir. 
94. 

Ont.—Snider v. Snider, 11 Ont. Pr. 


“Mere service of the original peti- 
tion and process on a defendant, made 
after the appearance term of the 
court to which it is returnable, is a 
nullity, in the absence of an order to 
perfect service.” Brown v. Tomber- 
Tiny £3. Gan) 596, DON) tour lo Ais LO 
same effect Bolton v. Keys, 38 Ga. 
A. 573, 144 SE 406. 

[a] Pleading after judgment held 
unwarranted. Henderson v. Wilson, 
196 Iowa 631, 195 NW 194. 

[4 on Illinois (1) the rule of the 
text now obtains. Farmer v. Fowler, 
288 Ill. 494, 498, 123 NE 550 [aff 213 
MIL ALY 58, 584, and cit Cyc]. (2) 
Prior to the settlement of the rule 
the cases were in conflict, some of 
them holding that the pleading was 
filed or served too late after the ex- 
piration of the time. Walter Cabinet 
Co. v. Russell, 250 Ill. 416, 95 NE 462; 
Hamilton v. ’Beardslee, 51 I. 478; 
Flanders _v. Whittaker, Leahey BUlE 707: 
Robb v. Bostwick, 5 Ill. 115; Kelley 
v. Inman, 4 Ill. 28. (8) Other cases 


—_ 


§ 374. 

76. W. M. Ritter Lumber Co. v. 
Bacon, 36 Misc. 862, 74 NYS 923 
[aff 37 Mise. 781, 76 NYS 933). 

77. Quinn ‘vy... British, Columbia 
Electric R. Co., Ltd., 12. Quer Pr. 312. 

78. Farmer v.' Fowler, 288 Ill. 494, 
123 NE 550, 552 [cit Cyc], Culmer v. 
Caine, 22 Utah 216, 61 P 1008. 

79. Culmer v. Gaine, supra. 

80. Luce v. Trempert, 9 HowPr (N. 
Y.) 212; Munson v. Willard, 5 HowPr 
(N. -Y.) 268; Colvin v.. Bragden, 5 
HowPr (N. Y.) 124, 3 CodeRep 188; 
Littlefield v. Murin, 4 HowPr (N. Y.) 
306, 2 CodeRep 128. 

[a] Time held reasonable.—(1) 
Twenty-four hours. Littlefield v. 
Merwin, 4 HowPr (N. Y.) 306, 2 Code 
Rep. 128. (2) Twenty days. Luce 
v. Trempert, 9 HowPr (N. Y.) 212; 
Munson y. Willard, 5 HowPr (N. Y.) 


263; Colvin v. Bragden, 5 HowPr (N. 
Y.) 124, 3 CodeRep 188. 
81. Moffat v. Dickson, 3 Colo. 313. 
Bees Powers v. Wright, 39 Mo. A. 
83. Intervening Sundays and holi- 


days generally see Time [388 Cyc 332]. 

84. Heard v. Phillips, 101 Ga. 691, 
81 SH 216, 44 LRA 3869; Womack v. 
McAhren, 9 Ind. 6; Robinson y. Fos- 
ter, 12 Iowa 186. 

85. Caupfield v. Cook, 92 Mich. 626 
52 NW 1031; Drake v. Andrews, 3 
Mich. 203. 

86. Carothers v. Wheeler, 1 Or. 


aires v. McClelland, [1894] 
5 


See supra text and note 86. 

89. Reynolds v. Palen, 13 NYCiv 
Proc 200, 20 AbbNCas 11. See Mar- 
tin v. Drew, 7 Que. Pr. 435 (when 
time expires on Saturday, valid filing 
and service may be had on follow- 
ing Monday). 


party dies pending the action, there 
is no one on whom service of a plead- 
ing may be made so far as such 
party’s interest in the litigation is 
concerned, until there has been a sub- 
stitution of his administrator. State 
v. Silver Bow County Second Judi- 
cial Dist. Ct., 42 Mont. 496, 113 P 
472, AnnCasl1912B 246. 

94. Withdrawal of: 
Pleading see infra §§ 935-941. 
Records or papers from office or files 

generally see Records [34 Cyc 596]. 

95. O'Reilly v. New York, etce., R. 
Conul 6 Roel. 3885 che Ae Td OU GrEELO 
A 244, 6 LRA 719, 5 LRA 3. See 
Jeffries v. McLean, 12 Mo. 538 (crit- 
icizing removal of papers by attor- 
ney without leave of court). 

96. Coles v. Perry, 7 Tex. 109. 

97. Gray v. Commercial Bank, 1 
Rob. (La.) 533. 

98. Supplying lost or destroyed 
tens generally see Records [34 Cyc 

Loss or destruction of papers as 
not authorizing institution of new 
suit during pendency of prior one 
nee Abatement and Revival §§ 128, 

99. 
727. 

Ark.—Ft. Smith Auto., ete., Co. v. 
Nedry, 100 Ark. 485, 140 SW 711. 

Cal.—Peo. v. Cazalis, 27 Cal. 522. 

Conn.—Chappell v. Bates, 56 Conn. 
568, 16 A 673. 

Fla.—Florida Cent. R. Co. v. Bost- 
wick, 53 Fla. 124, 44 S 31. 

146 Ga. 


Ga.—Beall v. Patterson, 
233, 91 SE 71; Hicks v. Marshall, 67 
Ga. 718. 

Ill.—Hartferd F, Ins. Co. v. Van- 
duzor, 49 Ill. 489. 
18 Ind. 


Ind'—Sidner v. Mitchell, 
Iowa.—Shuck v. Conway, 186 N. W. 


Ala.—Glover v. Rainey, 2 Ala. 


224, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 932-934] 


has the power to establish and substitute copies and 
proceed with the cause,! or to allow the parties to 
or the copy may be substituted by 
agreement, without any order from the court. A 
substitute filed without either leave or agreement, 
however, is no part of the record,* but subsequent ap- 
proval of the substitution of a copy is as effective as 
previous authority.» When a substitution is made by 
order of court, the original pleading ceases to be a 
part of the record,® and the allegations of the sub- 
stituted pleadings control,’ even though the originals 
It has been held, however, 
that, if the original is found and it differs from the 
copy substituted, it may be treated as a separate 
A substituted pleading takes the place of 
the original as of the date of the original filing.?° 
Clerical error or misdescription in the substituted 


plead de novo ;? 


are thereafter found.§ 


count.® 


copy is immaterial.1? 


[§ 933] 2. Time for Substitution. 
tion may be made at any time, even at the close of 
the evidence and argument,’? or nune pro tune after 


858. But see Blades v. Des Moines 
City, RCo. 146 Towa, 580;. 123 IN'W- 
1057 (holding that the parties, hav- 
ing proceeded to a third trial with 
knowledge that the pleadings’ were 
lost, waived the matter, and con- 
sented to a trial without their phys- 
ical presence). 
Ky.—Puckett v.. Morris, 181 Ky. 
374, 206 SW 157; Williams v. Lawson, 
354 Ky. 705,159 SW 535; hs Vis 
Ratliff, 134 Ky. 704, 121 Sw 460. 


La.—-Moulton  v. Hodges, 13 La. 
Ann. 38. 

Miss.—Armstrong vy. Barton, 42 
Miss. 506. 


Mo.—Brown v. King, 39 Mo. 380. 

Nebr.—Feder v. Solomon, 34 Nebr. 
313, 51 NW 825; Grimison v. Russell, 
11 Nebr. 469, 9 NW 647. 

N. M.—Lund v. Ozanne, 13 N. M. 
20S NOs bt LO! 

N. Y.—Tiownsend v. Fayetteville, 
134 App. Div. 847, 119 NYS 198. 

Oh.—Marks v. ‘Harris, IW Obhz Dec. 
(Reprint) 332, 12 CincLBul 184. 

Or.—Miller v. Shute, 55 Or. 608, 
107 P 467, 469 [cit Cyc]. 

Pa.—Catherwood y. Kohn, 7 Pa. 
39 

Tenn.—Gruver vy. Cordes, 3 Tenn. 
Give. AL 591. 

Tex.—Watson Co. v. Bleeker, (Civ. 
A.) 285 SW 6387. 

Que.—Belanger v. Mercier, 12 Que. 
K. B. 428. 

[a] Where pleadings are lost (1) 
it is reversible error for the court to 
allow a case to be tried before they 
are found or substitution is made. 
Hicks v. Marshall, 67 Ga. 713; Feder 
v. Solomon, 34 Nebr. 313, 51 NW 825; 
Grimison v. Russell, 11 Nebr. 469, 9 
NW 647. (2) So, an order requiring 
defendant: to go to trial on an 
amended petition, to the filing of 
which he objected, as a departure, 
prior to the production or supplying 
of the original pleadings in the case, 
which were lost, is error. Williams 
v. Lawson, 154 Ky. 705, 159 SW 535. 

[b] Copy not filed.—Where the 
original petition is lost, a copy there- 
of which is not filed is without ver- 
ity. Watson Co. v. Bleeker, (Tex. Civ. 
AYo 235 SW) 637: 

1. Ala.—Glover v. Rainey, 2 Ala. 
727; Dozier v. Joyce, 8 Port. 303. 

Ark.—Ft. Smith Auto., etce., Co. v. 
Nedry, 100 Ark. 485, 140 SW 711. 

Patterson, 146 Ga. 
233, 91 SE 71; Allen v. Mutual Loan, 
ete, .Co;, 86 Ga. 74, 12 SE 265; AXitna 
Ins. Co. v. Sparks, 62 Ga. 187; Hagle, 
ete., Mfg. Co. v. Bradford, 57 Ga, 249: 
Beal v. Blake, 13 Ga. 217, 58 AmD 

Ill.—Hartford F. Ins. Co. v. Vandu- 
zor, 49 Ill. 489. 

Si eee eel v. Mitchell, 18 Ind. 

4 
SS hid a v. Conway, 186 NW 
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ing. 14 


sary.1® 
The substitu- 


Ky.—May v. May, 150 Ky. 522, 150 
SW 685; Phillips v. Ratliff, 134° Ky. 
104,121 ‘SW 460; Suggett v. ‘Common- 
wealth Bank, 8 Dana 201; Hicks v. 
Todd, 9 Ky. Op. 81. 

La.—Moulton v. Hodges, 13 La. 
Ann. 38. 

Miss.—Bowman v. McLaughlin, 45 
Miss. 461. 

Mo.—St. Louis, etc., R. Co. v. Halla- 
day, 131 Mo. 440, 33 SW 49; Brown 
v. King, 39 Mo. 380; Dutro v. Walter, 
31 Mo. 516. 

N. M.—Lund v. Ozanne, 13 N. M. 
293, 84 P 710: 

36 n ox Tamer v. Lambeth, 2 Tex. 

W. Va.—Stewart v. Stewart, 40 W. 
Va. 65, 20 SE 862. 

Que.—Belanger v. Mercier, 12 Que. 
K. B. 428. 

But see Kinne v. Plumb, 1 Tyler 
(Vt.) 20, (holding that the court 
cannot require a party to appear to 


a new writ and declaration after the 


loss of the original). 
Procedure to effect substitution see 
infra § 934. 
2. Archer v. Spillman, 2 Ill. 553. 
3. Chappell v. Bates, 56 Conn. 568, 
16 A 673. 
seer Burkam v. McElfresh, 88 Ind. 


5. Rice v. Bolton, 126 Iowa 654, 100 
NW 634, 102 NW 509. 

6. Stearns Coal, ete., Co. v. Crab- 
tree, 168 Ky. 8, 181 SW 615. 

7. Puckett v. Morris, 181 Ky. 374, 
206 SW 157. And see cases infra 
note 8. 

8. Stearns Coal, etc., Co. v. Crab- 
tree, 168 Ky. 8, 181 SW 615; Phil- 
lips v. Campbell, 86 SW 1112, 27 
KyL 885. 

[a] Rule applied.—(1) Where the 
original is subsequently found, a ver- 
dict for one party cannot be sustained 
on the ground of the other party’s 
failure to controvert allegations in 
the original pleading which did not 
appear in the _ substitute. Stearns 
Coal, etc., Co. v. Crabtree, 168 Ky. 8, 
181 SW 615. (2) Where a so-called 
substituted petition shows on its face 
that in reality it is a reformed one, 
the finding of the original affords no 
ground for dismissing the substitute. 
Phillips v. Campbell, 86 SW 1112, 27 
KyL 885. 

9. Catherwood v. Kohn, 7 Pa. 392. 

10. Pape v. Ferguson, 28 Ind. A. 
298, 62 NE 712; Gruver v. Cordes, 3 
Tenn. Civ. A.’ 591,594 [cit Cyc]. 

11. Pickett v. Doe, 74 Ala. 122. 

12. Pape v. Ferguson, 28 Ind. A. 
298, 62 NE 712. 

13. Williams v. Powell, 9 Port. 
(Ala.) 493; Cox v. Brackett, 41 III. 
222; Chambers v.: Astor, 1 Mo. 327. 

14. Sharpe v. Dillman, 77 Ind. 280. 

15. Bee statutory provisions. 

[a] In Kentucky, under St. §§ 
1643, 3991-4000, as to the substitution 
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judgment at the same term, while the cause remains 
in the same court;'*? but it has been held that, where 
a party, having lost part of his pleading, voluntarily 
goes to trial without it, and without attempting to 
substitute another therefor, it is not error to refuse 
to permit such substitution when the court, having 
heard all of the evidence, was announcing its find- 


TS 934] 3. Procedure To Effect Substitution. The 
substitution of copies for original pleadings which 
have been lost or destroyed is sometimes provided for 
and regulated by statute.?® 
notice of the application for leave to file a substi- 
tuted pleading must be given to the opposite party,1® 
but in others such notice is not required ;*? and, even 
where the notice is ordinarily a requirement, particu- 
lar circumstances in the case may render it unneces- 
The court must be satisfied of the existence 
of the original files before making an order of substi- 
tution,t® and exclusion of competent evidence sup- 
porting a denial thereof constitutes reversible er- 


In some jurisdictions 


of lost records, the substitution of a 
formal copy for lost pleadings must 
be done by order of court. Puckett 
v. Morris, 181 Ky. 374, 206 SW 157; 
Farmers’ Bank v. Farmers’ Bank, 147 
Ky. 766, 145 SW 746. 

{[b] Statute held declaratory of 
common law.—Florida Cent. R. Co. 
v. Bostwick, 53 Fla. 124, 44 S 31. 

[c] Statutory requirements not 
fulfilled.—_Bates v. Russell, 5 Sneed 
(Tenn.) 221. 

[d] Use of record of complaint in 
lieu of lost complaint, where per- 
mitted by statute, is not error. North 
Alabama Tract. Co. v. Daniel, 3 Ala. 
AY 428, 57°S°120: 

[e] Under the system of amend- 
ing by substitution, a lost pleading 
cannot be supplied by mere amend- 
ment, without affidavit or certificate. 
Newman v. Dodson, 61 Tex. 91. 

16. Harley v. Harley, 67 Ill. A. 138; 
Brown vy. King, 39 Mo. 380; Watson 
v. Miller, 69 Tex. 175, 5 SW 680; 
Crosby v. Di. Palma, (Tex.. Civ, A.) 
141 SW 321. See Peo. v. Cazalis, 27 
Cal. 522 [dist Benedict v. Cozzens, 4 
Cal. 381 (on the ground that in that 
case defendant answered substituted 
complaint before objecting to want of 
notice) ]. 

17. Wilkerson v. Branham, 5 Ala. 
608; Spadra Creek Coal Co. v. Eu- 
reka Anthracite Coal Co., 104 Ark. 
359, 148 SW 644, AnnCasl1914C 454; 
Ft. Smith Auto., etc., Co. v. Nedry, 100 
Ark. 485, 140 Sw qW11: Marks v. Har- 
riss9 Oh. Dec. (Reprint) 332) 12 
CincLBul 184. 

18. St. Louis, ete., R. Co. v. Hol- 
laday, 131 Mo. 440, 33 SW 49. 

{a] For instance, when plaintiff’s 
attorney was present in court and 
made no objections when defendant’s: 
counsel stated that he would file cer- 
tified copies if the original pleadings 
could not be found, and later, when 
objecting that no notice of inten- 
tion to file substituted pleading had 
been served on him, did not in- 
timate that the pleadings thus sup- 
plied by permission of the court were 
not correct copies. St. Louis, ete., R. 
Ge v. Holladay, 131 Mo. 440, 33 ‘SW 


"a9: Beall v. Patterson, 146 Ga. 233, 
91 SE 71; Strange v. Barrow, 65 Ga. 
23% Armstrong v. Barton, 42 Miss. 
506; Townsend v. Fayetteville, 134 
App. Div. 847, 119 NYS 198. 

[a] What constitutes sufficient evi- 
dence.—‘‘We are not authorized to 
say what shall or shall not be suffi- 
cient evidence to satisfy the judge 
that an office paper ’existed and has 
been lost, but we do not think, un- 
der the broad and liberal rule upon 
that subject, that either an entry 
upon the bench docket or an order 
on the minutes are the only methods 
of showing that an amendment ex- 
isted and was filed.” Strange v. Bar- 
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roms? 


be allowed on the files.?1 


be given to meet them.?® 


row, 65 Ga. 238, 25. 

[b] Evidence held insufficient to 
show existence of original files.—(1) 
Mere statement of the clerk that the 
pleadings have been filed and lost. 
Armstrong v. Barton, 42 Miss. 506. 
(2) Affidavit of attorney who had no 
knowledge of the facts. Townsend v. 


Fayetteville, 134 App. Div. 847, 119 
NYS 198. 

20. Beall v. Patterson, 146 Ga. 233, 
shiisuan (al; 

21. Williams v. Powell, .9. Port. 
(Ala.) 493; Gates v. Bennett, 3 Ark. 
475; Brashear v. Rouse, 14 Bush. 
(Ky.) 295%. Hamilton, <etc.,: Co, 


Western Union Tel. Co., 35 Tex. Civ. 
A. 602, 81 SW 58. 

[a] Proof required.—‘‘The court 
Should, in the first place, propose to 
the parties to permit such a paper 
to be filed as they may agree on—if 
they will not, or Cannot agree, then 
the court should have recourse to such 
proof as may satisfy it that the pa- 
per offered, corresponded so nearly 
with the paper lost, that the adverse 
party could not be prejudiced; but in 
no case should a substitute be al- 
lowed, where this proof cannot be 


made.” Williams v. Powell, 9 Port. 
(Ala.) 4938, 496. 

22. Bowman v. McLaughlin, 45 
Miss. 461. 

23. Bowman v. McLaughlin, supra. 


24. See supra § 595. 

25. Turner v. Lambeth, 2 Tex. 365. 
But see Bishop v. Hampton, 19 Ala. 
792 (holding that, when the petition 
upon which a sale of land belonging 
to a decedent: was decreed by the or- 
phans’ court is lost, and the record 
Shows that the grounds upon which 
the sale was decreed were that the 
estate was solvent, and that it would 
be of infinite benefit to the heirs to 
sell the land, a petition, alleging the 
additional ground that the land could 
not be equally, fairly, and beneficial- 
ly divided among the heirs at law, 
cannot be substituted for that which 
is lost). 

26. Fremont, ete, R. Co. v. Mar- 
ley, 25 Nebr. 138, 40 NW 948, 13 
AmSR 482. 

27. Stewart v. Stewart, 40 W. Va. 
65, 20 SE 862. 


28. Stewart v. Stewart, supra. 
29. See cases infra this note. 
[a] If defendant has put in sev- 


eral pleas, he may withdraw one of 
them without leave at any time. Vuy- 
ton v. Brenell, 28 F. Cas. No. 17,026, 
1 Wash. C. C, 467. 

[b] Withdrawal before issue 
joined.—A plea may be withdrawn by 
the party pleading, before issue 
joined, of course, without leave of the 


court. Billings v. Cook, 1 HowPr 
GNIS YS) Ge 
[c] Where permitted by statute 


in a suit on a note, if a plea of re- 
coupment is filed, it is error to re- 
fuse to allow defendant, pending the 
trial, to withdraw the plea. Dobbins 
Vv. Shy, 4 or A. 438, 61 SE 737. 

30. Uz. —U. S. v. Oregon-Wash- 
Beton Rs ES. Co., 251 Fed. 211, 163 
CCA 367. 

Ala.—Deholl v. Pim, 219 Ala. 3872, 
P2248; 320) 

Ca)].—Israel v. San Diego County 


If both parties do not concede that the sub- 
stituted copies are substantially accurate, the court 
will hear testimony on the question and determine 
from the evidence whether the proposed copies should 
Where a party has an op- 
portunity to supply bis own pleadings, and fails or 
refuses to do so, the court may permit the opposite 
party to do it and proceed to trial, 
in default shall not be heard to complain.?® 
the ecourt’s power to authorize amendments,?* a sub- 
stituted pleading may be allowed with an additional 
count,?° but if new issues are presented time should 
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Waiver. 


of the copy.?® 


eral. 
and the party 
Under 


[§§ 934-935 


Where defendant appears and files an- 
swer to a pleading substituted for a lost plead- 
ing, he thereby waives objections to the manner 
in which the bill was supplied,?? or to the authenticity 


[§ 935] C. Withdrawal of Pleadings—l. In Gen- 
Although in a few instances it has been held 
that a party can withdraw his pleadings without 
such leave,?® the general rule is that, where a party 
to an action has pleaded, his pleadings cannot ordi- 
narily be withdrawn without leave of court first ob- 
tained,®° the matter is largely within the discretion 


of the court,*! and the application should be made 


mune Ct. Dept. 4, 48 Cal. A. 711, 185 
682. 

Colo.—Mallan v. Higenbotham, 10 
Colo. 264, 15 P 352. 

eee — Hotchkiss v. Hoy, 41 Conn. 
5 

Del.—Patrick v. Patrick, 30 Del. 75, 


102 A 980. 
Fla.—Wade v. Doyle, 17 Fla. 522. 
Ga.—Lane y. Morris, 8 Ga. 468. 


Ill.—Conradi v. Evans, 8 Ill. 185. 


eee Ve owWihite; £0ds sind: 
3. 

Iowa.—Gross v. Feehan, 110 Iowa 
168, 81 NW 235. 


Ky.—Maryland Casualty Co. v. Giv- 
ens, Lit) Key) 13a) LOW SW. 4 oil. 

Md.—Mitchell v. Smith, 4 Md. 403. 

Mass.—Beacon Motor Car Co. v. 
Shadman, 226 Mass. 570, 116 NE 559. 

Minn.—Burton v. Burton, 160 Minn. 
224, 199 NW 908. 


tS a, ae v. McCarroll, 9 Miss. 
oO . 
Nebr.—Edney v. Baum, 70 Nebr. 


159). OG eNOS 2b 2e 

N. J.—Vanpelt v. Whitlock, 5 N. J. 
ao 0s 

IN. Ye——Cutlerin. Waiohts 22) No ave 


472; Crotty v. Erie R. Co., 149 App. 
Div. 262, 133> NYS= 696% \eeters ove 
Needham Piano, etc., Co., 124 App. 


Div. 749, 109 NYS 572; National Con- 
tracting (Co.) Ve Hudson River Water 
Power Co., 110 App. Div. 133, 97 NYS 
9250385) NYCivProe 285; Smith y. Laird, 
44 Hun 530, 9 NYSt 376; Continental 
Securities Co. v. Belmont, 72 Misc. 
94, 129 NYS 777 [aff 146 App. Div. 
889 mem, 130 NYS 1108 mem]. 

N. C.—Keais v. Sheppard, 3 N. C. 
218. 

Okl.—Rogers v. Brown, 15 Okl. 524, 
86 P 4438. 

Pa.—Coolidge v. Coolidge, 4 Pa. Co. 
374 

R. L.—O’Reilly v. New York, etc., 


RinGo., Gis ey 13 8s a7 At sitet: di Ou ZA 
244, 5 LRA 364, 6 TR AS 719. 

S- G@= Bell vy; Hutchinson, 13 S. C. 
L. 409. 

Tenn.—Cooke vy. Richards, 11 Heisk. 
Gaels 

Tex.—Puckett v. Waco Abstract, 
ete., Co., 16 Tex. Civ. A. 329, 40 SW 


812. 

Utah.—Gammon y. Bunnell, 22 Utah 
421, 64 P 958. 

Va.—Southall v. State Bxch. Bank, 
LOG PACT Cos Vale) tole 
ba a Lazier v. Nevin, 3 W. Va. 


WwW. Va. 
hs N. S.—McKay v. Hamilton, 2 N. S. 
Dee 

oth ¥. Ward, 20) Uy CQ: 


Be : 

ee Edw. Isl.—Haszard v. Char- 
lottetown , Mut, Ins. -Co,, 1 Pr. Edw. 
Isl. 278. 

31. U. S.—U. S. v. Oregon-Wash- 


ington R,, ete. Con 25. Med: 2a a63 
CCA 367; Loeb v. Hastman Kodak 
Co., 183 Fed. 704, 106 CCA 142, 
Ala.—Deholl v. Pim, 219 Ala. 372, 
122 S 320; Southern Hardware, etc., 
Conve Blocks ¢sieAlaw sino) L036: 
Wager Lumber Co. v. Sullivan Log- 
ging Co., 120 Ala. 558, 24 8 949; Haw- 
kins vy. Armour Packing Co., 105 Ala. 
545, 17 S 16; Vaughan v. Robinson, 
fe le 519; Taylor vy. Rope, 3 Ada: 


Cal.—Israel vy. San Diego County 
supe: Ct. Dept. 4, 48 Cal. A. 711, 185 
P 3 

Del.—Patrick v. Patrick, 30 Del. 
75, 102 A 980; Steckel v. Barnes, 28 
Dele 209 eA oor 

Ill.—Pease v. Rockford City Tract. 
Co., 279 TW 513, 117 NE 83;> Miles 
Vv. Danforth, 37 Ill. 156; New England 
F. & M. Ins. Co. v. Wetmore, 32° ne 
221; Leigh v. Hodges, 4 Ill. 15; Scott 
County Road Dist..-No. 11 v. Coultas, 
212 Ill. A. 18; Luther v. Mathis, 211 
TSA. 596;  Hamilton.v. Peo., f63 ne 
A. 541; Cooper v. Andrews, 137 Ill. A. 
334. See Charles H. Thompson Co. v. 
Burns, 199 Ill. A. 418. But see Fitz- 
gerrel v. Furgeson, 25 Ill. 138; Dana 
v. Adams, 13 Ill. 691; Ayres v. Kel- 
ley, 11 Ill. 17 [overr New England 
Dit M. Ins. Co. v. Wetmore, 32 IIl. 

Ind.—Morgan vy. White, 101 Ind. 
413; Aurora v. Cobb; 21-Inds 4925 
Burroughs v. Hunt, 13 Ind. 178; Berry 
v. McDonald, 7 Blackf. 371; Sanders 
v. Johnson, 6 Blackf. 50, 36 AmD 564. 

Iowa.—Gross v. Feehan, 110 Iowa 
163, 81 NW 235; Bowman vy. Chicago, 
ete., R. Co., 86 Iowa 490, 53 NW 327; 
Byington v. Stone, 51 Iowa 317, 1 
NW 647. 

Ky.—Maryland Casualty Co. v. Giv- 
ens, 177 Ky. 131,-197_ SW. 49%; .Padss 
ett v. Mays, 11 Ky. Op. 24. 

Md.—Mitchell v. Smith, 4 Md. 403. 

Mass.—Beacon Motor Car Co. v.: 
Shadman, 226 Mass. 570, 116 NE 559. 

Minn.—Burton v. Burton, 160 Minn. 
224, 199 NW 908. 

Nebr.—Edney v. Baum, 70 
LO Oe NIWisi aos 

N. Y.—Fisher v. Gould, 81 N. Y. 
228; De Ridder v. Taylor, 186 App. 
Div. 881, 172 NYS 381; Peters v. 
Needham Piano, etc., Co,, 124 App. 
Div. 749, 109 NYS 572; National Con- 
tracting Co. v. Hudson, etc., Power 
Coy 20s Apps eDivG183 19 EN Visas 
385 NYCivProe 285; Williams Patent 
Crusher, etce., Co. v. Lythe Tile Co., 
146 NYS 306 [aff 162 App. Div. 927 
mem, 147 NYS 1150 mem]. 

Pa.—Russel v. Skipwith, 1 Serg. & 
Rey 

R. I.—Kazarian Vv. Providence-- 
Washington Ins. Co., 101 A.221 [rearg 
den 102 A 88]; O’Connell v. King, 26 
R. I. 544, 59 A 926; O’Reilly v. New 
Work, etc., Ry rere 16 R. I. ore 17 A 
Ee 906, 19 A 244) 5 LRA 364, 6 LRA 

S. C.—Bell v. Hutchinson, 13 S. C. 
L. 409. 

Tenn.—Johnston v. J. B. Ransom 
Cor,, 7). Tenns Civ. AS 20 5« 

Tex.—Puckett v. Waco Abstract, 
ote Co. \l6 Dex. Cive A. 329) 40 SW 


Hdw. 


Nebr. 


Pr. Isl—Haszard v. Char- 


lottetown Mut. Ins. Co., 1 Pr. Edw. 
Estab. 
[a] Discretion held properly ex- 


ercised (1) in permitting withdraw- 
al. Loeb v. Hastman Kodak Co., 183 
Fed. 704, 106 CCA 142; Scott Coun- 
ty Road Dist. No. 11 V. Coultas, 212 
Tll. A. 18. (2) In refusing to permit 
withdrawal. U.S. v. Oregon-Wash- 
ington) R., ete: €o., 251 Fed. 211, 163 
COA 367; Deholl v. Pim, 219) Ala® 
372, 122 S 320; Hamilton v. Peo., 163 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 935-938] 


with due diligence*®? and in good faith,*? good rea- 
sons for granting the same being presented.*# 

Notice of application for leave to withdraw has 
been held necessary in some jurisdictions,?> but. not 


in others.?¢ 


[§ 936] 2. Conditions on Granting Leave. 
to withdraw a pleading will usually be given, where 
party will not be prejudiced,** upon such 
Thus, 16 may be made a con- 
dition of granting leave that the accrued costs, in 
whole or in part, be paid,*® that defects in a prior 
pleading be corrected,*® that a valid plea be filed,*+ 
that the party agree to be ready for trial at a cer- 
tain time,*? or that either the proceedings on the trial 
be vacated and the ease restored to the calendar, or 
the case be reopened with permission to the adverse 


the other 
terms as may be just.?§ 


party to offer further evidence.*? 


[§ 937] 8. Time of Withdrawal. 
when a pleading may be withdrawn there is no fixed 
The withdrawal of a pleading has been al- 
lowed on the trial,*® pending the trial,*® after issue 
joined,** before final submission of the cause,*® be- 
fore the jury retire,*® before verdict,°° after the 


rule.*# 


PLEADING 


court. 


Leave 


novo.°° 


plicable plea,®® may be withdrawn at any time. 
appheation to withdraw a pleading should ordinarily 
be made before final judgment rendered,®® and it 
usually comes too late after judgment.*? 
been held that, after the case has been called for trial 
on a plea,®®’ or after it has gone to the jury on the 
evidence,®® it is too late to withdraw a plea. 
judge has no authority at chambers or in vacation 
to grant leave to withdraw a plea and plead de 
An untimely application for leave to with- 
draw will be denied.*t 

Withdrawal at subsequent term. After pleas are 
filed and an issue made up, the court ought not at a 
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an auditor has been filed,®2 and after the cause has 
-been remanded by the appellate court to the trial 
A party’s defense,°* or a useless and inap- 


An 


So it has 


A 


subsequent term to permit the withdrawal of them 


As to the time 


and reply. a 


other party has demurred to it,®! after the report of 


Til. A. 541; Padgett v. Mays, 11 Ky. 
‘Op. 24; Burton vy. Burton, 160 Minn. 
224, 199 NW 9908; Fisher v. Gould, 81 
N. Y. 228; De Ridder v. Taylor, 186 
App.) Div. 881,172, NYS 388i. 

[b] Discretion held erroneously 
exercised (1) in permitting withdraw- 
al. Hawkins v. Armour Packing Co., 
105 Alay 545,-17. S-16;— Vaughan v. 
Robinson, 22 Ala. 519; Pease v. Rock- 
Lord: City Pract: Coy 6279 TM S183 LT 
NE 83; Luther v. Mathis, 211 Ill. A. 
596. (2) In refusing to permit with- 
drawal. Taylor v. Pope, 3 Ala. 190; 
Cooper v. Andrews, 137 Ill. A. 334; 
Maryland Casualty Co. v. Givens, 177 
Ky: 131,,197 Sw 497. 

Right to withdraw a demurrer and 
plead see infra § 938. 

32. Harrison v. Tillinghast, 3 Kulp 
(Pa.) 270. 

Time of withdrawal generally see 
imfra.-$..9387) 


33. Rogers v. Brown, 15 Okl. 524, 
86 P 443. 
[a] Showing of good faith. 


Where statements or admissions in 
a pleading against his interest were 
made by a party or his counsel un- 
der an honest mistake as to the facts, 
and he desires to be relieved of the 
effects thereof, he should apply to the 
trial court for leave to withdraw such 
admission and make a showing of 
good faith in support of his appli- 


cation. Rogers v. Brown, 15 Okl. 524, 
86 P 443. 
34. Baltimore,’etc., R. Co. v. Camp, 


81 Fed. 807, 26 CCA 626; Patterson 
v. Mercer, 23 Ind. 16; Brown v. Fish, 
40 Mise. 573, 82 NYS 939; Finch. v. 
Pindon, 19 AbbPr (N. Y.) 96. 

35. Mallan v. Higenbotham, 10 
Colo. 264, 15 P 352. 

36. Latimer v. Sullivan, 37 S. C. 
120, 15 SH 798. 

37. Continental Securities Co. v. 


Belmont, 72 Misc. 94, 129 NYS 777 
[aff 146 "App. Div. 889 mem, 130 NYS 


1108 mem]J; Sweetzer v. Claflin, 74 
Tex. 667, 12 SW 395. 
38. Continental Securities Co. v. 


LZ9UINYSAWGe 


Belmont, 72 Misc. 94, 
0 NYS 


{aff 146 App. Div. 889 mem, 1 


1108 mem]; McKay v. Hamilton, 2 
Nas ei532 
39. Krouse v. Sprecell 14BY Cas, 


No. 7,940, 1 Cranch C. C. 78; Rixford 
Vv. Wait, 11 Pick. (Mass.) 339; As- 
phalt Constr. Co. v. Bouker, 127 App. 
Div. 730, 112 NYS 31;. Tudor v. Eb- 
ner, 109 App. Div. 521, 96 NYS 392) 
Continental Securities Co. v. Belmont, 
72 ise. 94, 129 NYS 777 [aft 146 
App. Div. 889 mem, 130 NYS 1108 


mem]; Napier v. Lipman, 22 8S. C. L. 
2295. 
40. Williams v. Casey, 4 Bibb 


(Ky.) 300. 

41. Surlott v. Pratt, 3 A. K. Marsh. 
(Ky.) 174. 

42. Atkins v. Gladwish, 27 Nebr. 
841, 44 NW 37. 

43. Asphalt Constr. Co. v. Bouker, 


127 App. Div. 730, 112 NYS 31. 
44. See cases infra notes 45-63. 
45. lowa.—Tribord Vv. Chicago, 
etc., R. Co., 82 Iowa 759, 48 NW 730. 
La.—Walden v. Peters, 2) Rob. 331, 


38 AmD 213. 
Mass.—Brown v. Woodbury, 183 
58 Hun 


Mass. 279, 67 NE 327. 

N. Y.—Brown v. Butler, 

511, 12 INYS: 310; Whitman v.;>Hor- 
Y. Super. 531 [aff 94 N. Y. 

R. I.—O’Connell v. King, 26 R. I. 
544, 59 A 926. 

46. Crescent Brewing Co. v. Hand- 
ley, 90 Ala. 486,.7 S 912: Vanpelt v. 
Whitlock,.56 N. J. Le 950. 

[a] Ilustration.—After a cause, 
brought up by habe&s corpus, has 
been noticed and carried to the cir- 
cuit, but not. tried, the plea of jus- 
tification in slander may be with- 
drawn on motion, and the issue left 
on a plea of mot culty Vanpelt vy. 
Whitlock, 5 N. 810. 

47. Leigh v. cS aah 4 Tll. 15. See 
Charles’ H., Thompson Co..vi Burns, 
199 Ill. A. 418; Byington v. Stone, 51 
Iowa 317, 1 NW 647 (holding that 
it is discretionary with the court to 
allow an answer which has been on 
file for two years to be withdrawn 
and a demurrer filed in its stead). 

[a] TIllustration.—W'here the gen- 
eral issue and several special pleas 
are pleaded, the general issue may 
be withdrawn after issue joined on 
that and the special pleas. Leigh v. 
Hodges, 4 Ill. 15. 

48. Bowen vy. Pickett, 26 Kan. 219 
(counterclaim or set-off). 

[a] In Kentucky the rule is to al- 
low a party to withdraw a defense or 
eause of action, which he does not 
desire. longer to maintain, at any 
time before its submission to the 
jury. Maryland Casualty Co. v. Giv- 


ens, 177 Ky. 131, 197 SW 497; Padg- 
ett v. Mays, 11 Ky. Op. 24. 
49. Brown v. Massey, 3 Stew. 


(Ala.) 226. 


50. . Lawrin. v. Hanks, 14 S. Cio. 
558. ( 

51. Rixtord, v. Brown,, 10 > Pick. 
(Mass.) 30. 

52. Merrill v. Mellen, 24 N. H. 258. 

538. Woodruff v. State, 7 Ark. 333; 


Wieczorek v. Adamski, 114 Ill. A. 161; 
ae Dyker v. Van Dyke, 19 N. J. 

L. 1; Hamtramck v. Selden, 12 Gratt. 
(53 Va.) 28. 


without good cause,*? but the court has authority at 
the next term to correct an irregularity at rules, by 
allowing plaintiff to withdraw a defective replication 


[§ 938] 4. What Pleadings May Be Withdrawn. 
The court may permit a party to withdraw a plead- 


54. Boatman’s Sav. Inst. v. Forbes, 
52 Mo. 201. 

55... Sanford -v. Cloud) tela. pee 

56. Mandeville v. Wilson, 5 Cranch 


(U. S.) 15,.3 L. ed. 23; Lane v. Mor- 
ris, 8 Ga. 468; Berry v. McDonald, 7 
Blackf. (Ind.) 371. 

[a] Bule applied to withdrawal of 
demurrer. Mandeville v. Wilson, 5 
Cranch o(U..S.) 15, 3 LL. ed. .23> Lane 
v. Morris, 8 Ga. 468; Berry v. Mc- 
Donald, 7 Blackf. (Ind.) 371. 

57. U. S.—Mandeville v. Wilson, 5 
Cranech ehoy3) iged fax 

Ga.—Lane v. Morris, 8 Ga. 468. 

Ky.—Holland v. Bouldin, 4 T. B. 
Mon. 147. 

Mo.—Tanner v. Roberts, 1 Mo. 416. 

N. Y.—Fisher v. Gould, 9 Daly 144 
[app dism) 81 "N.Y. -228}2 Currie tv: 
Henry, 3 Johns. 140. 

[a] Judgment without leave to 
plead.—As a general rule leave to 
withdraw a demurrer and plead to 
the merits will not be granted after 
there has been judgment overruling 
the demurrer without the leave to 
plead, or with leave not availed of. 
BKisher v. Gould, 81 N. Y. 228. 

58. Flemming Vv. Reading sina @om 
12' Phila’ /\(Pa.) 342: 


59. Reynolds v. Quattlebum, 31 S. 
Crea el aOn 
aoe Fraser v. McLeod, 3 S. C. L. 


61. See cases infra this note; 
ope notes 56-60. 

[a] Ilustrations.—(1) A delay of 
eight months is too long, when the 
case is docketed for trial... Myers v. 
Wogan, 5 Pa. Co. 266. (2) The gen- 
eral issue cannot be withdrawn after 
a case has been on the issue docket 
for three years and ne unques execu- 
tor pleaded. Fisher v. Condy, 15 S. 
C. L. 344. (3) Denial of defendant’s 
motion made after discharge of wit- 
nesses, argument of counsel, and oral 
charge to withdraw plea of general 
issue which had been on file for over 
four years, was proper exercise of 
court’s discretion. Dehell v. Pim, 219 
Ala... Shay ee eel (4) Motion to 
withdraw general issue and demur 
comes too late four years after join- 
der of issues. Domm v. Hollenbeck, 
175 Ji. A* 62' frev -on. other grounds 
259 Ill. 382, 102 NE 782, AnnCas1914B 
1272]. (5) Plea in bar eannot be 
withdrawn, after the case has been 
prepared for trial, in order to file a 
plea in abatement. Yeatman vy. Hen- 
derson, 30 F. Cas. No. 18,132, 1 Pittsb. 
(Pa.) 20. 

62. Robbins v. Treadway, 2 J. J. 
Marsh. (Ky.) 540, 19 AmD 152. 

63. Southall v. Exchange Bank, 12 


and 
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ing ee file a demurrer,** but the application will be 
denied where the demurrer i is based on a merely tech- 
nical ground and will only delay the trial on the mer- 
Leave to withdraw a demurrer and plead may 
also be granted by the court,*® at least when the party 
swears to the pleading and it sets up an apparently 
valid defense ;°7 but such a change may not be made 
as a matter of right,°® and it has been held that the 
court is not justified in permitting withdrawal of a 
demurrer which was not interposed in good faith.®® 
cannot obtain an order from the court 
withdrawing the other party’s demurrer,’® nor can 
the court compel the withdrawal of a demurrer.’? 
Permission to withdraw a general demurrer and file 
a special one will be granted where the court can see 
that the special demurrer would probably be sus- 
A party demurring may be allowed to 
withdraw his demurrer and plead after it has been 
overruled,’* or improperly sustained.’4 
may be given to withdraw one plea or replication and 
rely on or file another,’® but it will not be allowed 
where no substantial advantage will be gained there- 


THR Oe 


One party 


tained.*? 


Gratt. (53 Va.) 312. 

64. U. S.—Baltimore, etc., R. Co. 
v. Camp, 81 Fed. 807, 26 CCA 626; 
Deakin v. Lee, 7 F. Cas.-No. 3,697, 
beCranch, C., C7442. 

Ala.—Buxbaum v. McCorley, 99 
Ala. 537, 13 S 5; Crescent Brewing 
Co. v. Handley, 90’ Ala. 486, 7 S 912; 
Crawford v. Chandler, 5 Ala. 61; 
Brown v. Massey, 3 Stew. 226. ' 

Conn.—Hotchkiss v. Hoy, 41 Conn. 

wa.—Byington v. Stone, 51 Iowa 
317 1 NW 647. 

Mass.—Fogg v. Price, 145 Mass. 
513, 14 NB 741. 

Mo.—-Buford v. Byrd, 8 Mo. 240. 

N. Y.—Williams Patent Crusher, 
etc., Co. v. Lythe Tile Co., 146 NYS 
306 [aff 162 App. Div. 927° mem, 147 
NYS 1150 mem]. 

Pa.—Payran v. McWilliams, 9 
Watts & S. 154; Com. v. Housekeeper, 
6 LancBar 105. 

S. C.—Treasury Comrs. Vv. Brevard, 
See Ca dels 

Tenn.—Cooke v. Richards, 11 Heisk. 
711; Johnston v. John B.. Ransom 
Co., 7 Tenn. Civ. A. 205. 

W. Va.—Lazier v. Nevin, 3 W. Va. 


Barnes v. Ag nigcath Union Tel. 
120 Bet 55 
P48) ale, 
Sls 


LOK 
Cas. “No. fy cH 03) Cranch C. 
Ill. —Weatherford v. Fishback, 4 Tl. 


P70% Besley v. Peters, 4 Ill. 45. 
N. Y.—Osgood v. Whittelsey, 10 
AbbPr 134, 20 HowPr 72; Boltons 


Vv. Lawrence, 7 Wend. 461. 

N. C.—Keais v. Sheppard, 3 N. C. 
218; Hostler v. Roan, 3 N. C. 138. 

Pa.—Atwater v. Loyd, Sakai). Zoe, 

R. I.—O’Reilly v. New York, etc., 
FU OOuy LO weve deo OS, LAL TL, 906, 19 
A 244, 5 LRA 364, 6 LRA 719. 

Tenn.—Cooke v. Richards, 11 Heisk. 
eae 

Ont.—Grifith v. Ward, 20 U. C. Q. 
Bares 


Pr. Edw. Isl.—Haszard v. Char- 
lottetown Mut. Ins. Co., 1 Pr. Edw. 
Isl, 275. 

67. Terry v. Moore, 12 App. Div. 
396, 42 NYS 51. 

68. Cashman v. Reynolds, 123 N. 


Y. 138, 25 NE 162; Smith v. Laird, 44 
Hun 530, 9 NYSt 376; . Bleecker v. 
Bellinger, 11 Wend. (N. Y.) 179. Con- 
tra Carpenter v. Adams, 34 Hun 429 
[app dism 98 N. Y. 668 mem]; Rob- 
ostelli v. Noxon, 1 Silv. Sup. 369, 
5 NYS 315; Betts v. Kridell, 12 NYSt 
163, 20 AbbNC 1, 18 NYCivProc 157; 
Robertson v. Bennett, 1 AbbNCas 476, 
52 HowPr 287; Peo. v. Whitwell, 62 
HowPr 383. 

Withdrawal as matter of court’s 
discretion generally see supra § 935. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PLEADING 


loge 


Permission 


69. Osgood  v. 
AbbPr (N. Y.) 134, 
Griswold v. Haskins, 
GNEY,.) 235. 

70. Kaulbach v. Magnus, 40 App. 
Div. 366, 57 NYS 985. 

71. Gammon v. Bunnell, 22 Utah 
421, 64 P 958. 


Whittelsey, 10 
20 HowPr 72; 
1 Johns. Cas. 


72. Dixie Guano Co. v. Alpha Proc- 
ess Coy, 28 Del 277,92, Al rors: 

73. %Ind.—Berry v. McDonald, 7 
Blackt. 371. 


Ky.—Bruce v. Mathers, 2 Bibb 294; 
Hancock v. Vawter, Hard. 510. 

Miss.—Vicksburg ‘Waterworks, etc., 
Co. v. Washington, 9 Miss. 536; ‘Gwin 
v. McCarroll, 9 Miss. 351. 

N. Y.— Asphalt Constr. Co. v. Bouk- 
er, 1277 App: “Div. 730,°122 NYS 345 
Tudor v. Ebner, 109 App. Div. 521, 
96 NYS 392; Miller v. Heath, 7 Cow. 
101. See Nachod v. Hindley, 118 App. 
Div. 658, 103 NYS 801 (where a judg- 
ment was entered overruling a de- 
murrer to a separate defense and 
leave given plaintiffs to serve an 
amended complaint, they should be 
ee ate to withdraw their demur- 
rer). 
veo C.—Norwood vy. Harris, 69 N. C. 
gees .—Blackmore vy. Phill, 7 Yerg. 


Pleading over after demurrer over- 
ruled see supra § 567. 

74. Mallory v. Matlock, 7 Ala. 757. 

75. Gaines v. Tombeckbee Bank, 
Minor (Ala.) 50; Israel v. San Diego 
County Super. Ct. Dept. 4, 43 Cal. A. 
711, 185 P 682; Waggoner v. Line, 


3 Binn. (Pa.) 589; McClure v. Wil- 
Hamson, lt “Phila. GPa 112i. 
76. Cotton v. Lake, 2 Mass. 540; 


Rauschmeyer v. Scranton City Bank, 
I PawiGaee ls ahiZ, 

77. Patrick v. Patrick, 30 Del. 75, 
102 A 980. 


78. Miles v. Buchanan, 36 Ind. 490. 

79. Ranney v: Templin, 54 Iowa 
240, 6 NW 296; Mayer v. Walker, 82 
Tex. 222, 17 SW 505. 

80. Hacker v. Stevens, 11 F. Cas. 
No. 5,888, 4 McLean 540. 

81. Bryan v. Louisville, ete, R. 


Co., 244 Fed. 650, 157 CCA 98 [writ 
of error dism and certiorari den 246 
U. S. 651 mem, 38 SCt 334 mem, 62 
L. ed. 921 mem]; Deutsch Romisch 
Katholischer Cent. Verein v. Lartz, 
192 Ill. 485, 61 NE 487; Bell v. Ur- 
sury, 4 Litt. (Ky.) 334. 

82. Harrison v. Tillinghast, 3 Kulp 
ee) 270; Simpson v. Foster, 46 Tex. 
al 


Tally v. Hamilton, 1 N. Y. Su- 
per. 249; Rogers v. Brown, 15 Okl. 
524, 86 P 443; Northern Sulphite 
Mills v. Occidental Syndicate, 2 
OntWN 1015, 19 OntWR 69. 


83. 


[§§ 938-939 


The court may also permit a party to with- 
draw an answer in order that objections may be 
raised to the petition,’’ to withdraw any pleading 
and file an amended pleading,** or to withdraw an 
amended,’® or unnecessary®® pleading, or one filed 
without authority,®! inadvertently,*? or under a mis- 
apprehension of facts.*? 
en to withdraw a pleading which cannot be supported 
by evidence because of inability to give a bill of par- 
ticulars,*4 to withdraw a pleading and file a mo- 
tion,8® or to withdraw a part of a pleading.*® 
trial court may permit a defendant to withdraw his 
plea in abatement and file an answer,®* but it seems 
that ordinarily the court will not permit the with- 
drawal of a plea in bar and the filing of a plea in 
abatement,®® although it is within the court’s dis- 
cretion to do so.®° 

[§ 939] 5. Who May Withdraw. 
coparties cannot be allowed to withdraw a pleading 
filed by all jointly, if the others wish to rely upon 
it,°° and a court has no power to permit a pleading 
to be withdrawn on the motion of a person not a party 


So permission may be giy- 


The 


One of several 


84 Knauth vy. Wertheim, 14 NYS 
391, 26 AbbNCas 369. . 

85. Gross v. Feehan, 110 Iowa 163, 
81 NW 235; Bowman v. Chicago, etce., 
R. Co., 86 Iowa 490, 53 NW 327. 

86. Louisville, ete., R. Co. v. Wor- 
ley, 107 Ind. 320, 7° NE) .215;-Bur- 
roughs v. Hunt, 13 Ind. 178; Brown 
v. Woodbury, 183 Mass. 279, 67 NE 
327; Latimer v. Sullivan, 37 S. C. 120, 
15 SE 798. 


87. Bryan v. Louisville, etc. R. 


|) Co., 244 Fed. 650, 157 CCA 98 [writ 


of error dism and certiorari den 246 
U. S._ 651 mem, 38 SCt 334 mem, 62 
L. ed. 921 memjJ. See Charles H. 
PHOrMmDs on ‘Co. .v. Burns, 199° Ls seas 


88. U. S.—Columbia Bank v. Scott, 
2. EF. Cas..No. 880, 1 Cranch C. C. 134: 
Yeatman v. Henderson, 30. Bis Cass 
Noi 182132) 412 Pittsb: (Pa.) 20. See 
Philadelphia, ete., Coal, etc., Co. v. 
Kever, 260 Fed. 534, 171 CCA 318 


{certiorari den 250 U. S. 665 mem, 
40 SCt 13 mem, 63 L. ed. 1197 mem] 
(court should not grant leave if ap- 
plication is made in bad faith). 
Fla.—Little Bros. Fertilizer, etc., 
Co. v, Wilmott, 44 Fla. 166, 32 'S 808. 


N. Y.—Anonymous, 3 Cai. 102, Col. 
& C. Cas. 456. 
Pa.—Myers v. Wogan, 5 Pa. Co. 


266. See Beitler v. Study, 10 Pa. 418 
(no error in striking plea in abate- 
ment filed after plea in bar was with- 
drawn by leave of court with leave 
to file another plea). 

Porto Rico.—Bocanegra v. Graham, 
1 Porto Rico Fed. 73. 

Tex.—Wolfe v. Willingham, 48 
Tex. Civ. A. 536, 107 SW 60. 

[a] In Indiana (1) under Rev. St. 
(1881) § 365, providing that pleas in 
abatement shall precede an answer in 
bar, it has been held error to permit 
a party to withdraw his plea in bar 
and plea in abatement. Brink v.. Reid, 
122 Ind. 257, 23 NE 770. (2) But it 
has also been held here that it is 
within the discretion of the court to , 
permit a plea in bar to be withdrawn 


and a plea in abatement filed. Mor- 
gan v. White, 101 Ind. 413. 
89. Philadelphia, etc., Coal, etce., 


Co. v.,Kever, 260 Fed. 534,.171 CCA 
318 [certiorari den 250 U. S. 665 mem, 
40 SCt 13 mem, 63 L. ed. 1197 mem]. 
See Harrison v. Tillinghast, 3 Kulp 
(Pa.) 270 (holding that it is in the 
discretion of the court to permit a 
plea in bar, filed inadvertently and 
by mistake, to be withdrawn and a 
plea in abatement entered). 

90. Reeder v. Lockwood, 30 Misc. 
531, 62 NYS 713; Travest v. Alport, 
13 NYCivProe 1613 2 AbbNCas 1 note; 
Fisher v. Camp, 36 W. Va. 576. 


~ 


ee 


§§ 939-941] es 


to the action,®! nor, after final judgment, on the mo- 
tion of an attorney of one of the parties.°? 

[§ 940] 6. What Amounts to a Withdrawal.°* A 
pleading may be regarded as withdrawn when leave 
is obtained to withdraw it.°* The filing of a new 
pleading or an amended pleading operates as a with- 
drawal of the pleading on file,°® but the filimg of an 
additional plea is not a withdrawal of a prior plea.°* 
A motion to transfer a cause to the equity side of ‘the 
court operates as a withdrawal of the legal answer,°®? 
and a failure to offer evidence in support of a plead- 
ing is in effect a withdrawal of it.°8 Demurring to a 
special defense after having filed a reply will be 
deemed a withdrawal of the latter as to such de- 
fense.°® So the filing of a reply withdraws a prior 
demurrer to a special defense.t Demurring to an 
amended petition after answering the original peti- 
tion constitutes a withdrawal of the answer,? and 
where an answer is filed and afterward the case is 
disposed of on demurrer without noticing the an- 
swer, the proceedings on the demurrer amount to a 
withdrawal of the answer.? An agreement that all 
matters may be shown in evidence under one plea 
does not operate to withdraw other pleas which were 
on file at the time the agreement was made.* A de- 
murrer may be withdrawn by a statement in open 
court that the demurrant waives it,° and the same 
result is had when a demurrer is overruled with the 
express consent of the demurrant,® but defendant’s 
statement on cross-examination that he did not rely 
on his plea is not a withdrawal where, after a subse- 
quent conference with his attorney, the latter an- 
nounces that the plea should stand.?. The allowance 
of a motion to withdraw a separate eause of action 
mistakenly alleged operates as a withdrawal of the 
allegations of the complaint pertaining thereto.® 

‘91. Dudley v. Carter Red Ash 4. 
Collieries Co., 125 Va. 701, 


466. St 
92. Okmulgee Northern R. Co. v. 


Ebull. v. 


PLEADING 


Capital Nat. Bank y. Reid, 154 
100 SE] Ind. 54, 55. NE 10238. 

Johnston, 
Waiver or abandonment of demur- 


[49 C.J.] 663 


[§ 941] 7. Effect of Withdrawal.® The status of 
the pleadings upon withdrawal of a particular plead- 
ing is the same as if it had never been filed,'® and 
a substituted pleading is to be regarded as if it had 
been originally or first filed.1! While leave to with- 
draw a pleading does not authorize the party actually 
to take it off the files,4? such withdrawal removes it 
from consideration,** ‘and so it is held that a defense 
is abandoned by withdrawal of a plea setting it up.1* 
The withdrawal of any pleading withdraws a demur- 
rer or plea directed against it.1° Withdrawing a de- 
murrer waives the defect upon which the demurrer 
was founded,!® but an objection going to the sub- 
stance of plaintiff’s right of recovery is not waived 
by withdrawing a demurrer.1* The withdrawal of 
a plea or answer is an admission of the traversable 
facts in the declaration or complaint. A pleading 
which has been withdrawn may nevertheless consti- 
tute a part of another pleading which has previously 
adopted its allegations.19 A withdrawal of a plead- 
ing or a portion thereof cannot put the court in error 
as to an order previously made.?° Where a demur- 
rer has been waived by answering, a subsequent with- 
drawal of the answer reinstates the demurrer,”? and 
refiling a pleading once withdrawn restores the issue 
to the condition in which it stood when the with- 
drawal was made.?2. The withdrawal of a pleading 
after a demurrer to it has been overruled is not equiv- 
alent to a confession of judgment.?* A withdrawal is 
not necessarily final and the court may allow the 
pleading to be refiled.24 Where defendant filed a 
demurrer to the declaration, and the records show 
that he afterward withdrew his plea and no plea ap- 
pears of record, this is an abandonment of the de- 
murrer.?> Under a statute providing that a plead- 
ing shall not be withdrawn from the files when a 
pin, 229 Ky. 383, 17 SW (2d) 253. 

[b] Withdrawal from jury.—Mat- 


ters which must be specially pleaded 
are properly withdrawn from the jury 


90: Til. 604: 


Oklahoma Salvage, etc., Co., 133 Okl. 
Se Pirie ae See Ni 

Authority of an attorney to repre- 
seit his client after judgment see’ 
Attorney and Client §§ 161-167. 

93. Withdrawal of appearance as 
withdrawing pleadings see Appear- 
ances §§ 75-77. 

94. See Krichbaum y. Chicago City 
R. Co., 207 Ill. A. 44, 

95. Kern v. Huidekoper, 103 U. S. 
485, 26 L. ed. 354; Nordhaus v. Van- 
dalia R. Co., 242 il. 166, 89 NE 974; 
Mitchell v. Williamson, 9 Gill (Md.) 
71; State v. Bright, 224 Mo. 514, 123 
ae 1057, 135 AmSR 552, 20 AnnCas 

{a] Rule applied.—If a party 
makes a return to a writ of prohibi- 
tion and afterward moves to dismiss, 
he is deemed to have withdrawn or 
abandoned his” return. State v. 
Bright, 224 Mo. 514, 123 SW 1057, 135 
AmSR 552, 20 AnnCas 955. 

[b] Leave to withdraw not re- 
quired.—Formerly the rule was that 
a party demurring, if he wished to 
withdraw the demurrer, must obtain 
leave to withdraw it and leave to 
plead over, but such leave to with- 
draw is not now required. Nordhaus 
v. Vandalia R. Co., 242 Ill. 166, 89 NE 
974 [aff 147 Ill. A. 274]. 
ee Gardiner v. Miles, 5 Gill (Md.) 

97. Harreld v. Howard, 80 Ky. 51. 

98. Galveston, etc., RAL ACOMAINE 
Schlather, (Tex. Civ. A.) 78 SW 953. 
99. Henley v. Henley, 93 Mo. 95, 

W 701. 


1. Mangusi v. Vigiliotti, 104 Conn. 
291, 132 A 464, 466 [cit Cyc]. 

2. Baltimore Mut. L. Ins. Co. v. 
Haves, (Mo. A.) 2 SW (2d) 193. 

8. Dunklin County v. Clark, 51 
Mo. 60. 


rer generally see supra § 554. 

6 Hanson v. Sherman, 25 Cal. A. 
UGS ess VPs. 

7. Bear v. Bear, 131 Va. 447, 109 
SE 313. 

8. Chrosciel v. New York Cent., 
ete; en Co: sol i4 App. -Pivadits, .159 


9. Admissions in withdrawn, aban- 
doned, or superseded pleadings: 

As evidence see Evidence §§ 380-382 
Conclusiveness of see supra § 127. 

Effect of withdrawal of pleading's 
on appearance see Appearances § 73. 

Withdrawal of appearance as with- 
drawing pleadings see Appearances 
§§ 75-77. 

10. Ward v. Goetting, 44 Cal. A. 
435, 186 P 640; Barclay v. Wetmore, 
ete, Granite ,Co.,) (94. Vt. 227, 110. A 
1; Carpenter v. Meredith, 122 Va. 446, 
96 SE 685. 

ll. Reiff v. Pennsylvania R. Co., 
1 Pa Coy 443) 

12. Wade v. Doyle, 17 Fla. 522; 
Wyles v. Berry, 116 Ky. 377, 76 SW 


126, 25 KyL 601. 

13. Wade v. Doyle, 17 Fla. 522; 
Southern Nat. Life Realty Corp. v. 
People’s Bank, 178 Ky. 80, 198 SW 
543, 179 Ky. 113, 200 SW 313; Wyles 
Va berry. 116 Ky. 874; 76 SW 126; 
25 KyL 601. 

14. Washington Post Co. v. Chal- 
oner, 47 App. (D. C.) 66; Brown v. 
Turpin, 229 Ky. 383, 17 Sw (2d) 253; 
Maryland Casualty Co. v. Laurel Oil, 
ete., Co., 116 Miss. 2838, 76 S 875. See 
Krichbaum v. Chicago City R. Co., 
207 Ill. A. 44. 

[a] Illustration.—Defendants in a 
suit on a note cannot claim the right 
to credit of a certain amount, where 
a paragraph of the answer and coun- 
terclaim setting up the right to such 
credit was withdrawn. Brown vy. Tur- 


when a special plea putting them in 
issue is withdrawn. Washington 
Fek Co. v. Chaloner, 47 App. (D. C.) 


15. George v. Bischoff, 68 Ill. 236. 

16. McFadden v. Fortier, 20 Ill. 
509; Illinois Nat. Bank v. Bois D’Arc, 
243 Till. A. 587. 

17. Illinois Nat. Bank v. 
D’Are, supra. 

[a] For example, defendant town’s 
objection that it never executed road 
work warrant sued on. Illinois Nat. 
Bank v. Bois D’Are, 243 Ill. A. 587. 

18. Price v. Page, 24 Mo.-65. See 
Krichbaum v. Chicago City R. Co., 
207 Ill. A. 44. 

19. Howe v. Central State Bank, 
(Tex. Civ. A.) 297 SW 692; Giraud v. 
Biss (Lex tCive An) 24 SW 967. 

[a] Thus plaintiff's petition, with- 
drawn on dismissal of plaintiff’s ac- 
tion, nevertheless remains part of de- 
fendant’s pleadings on his cross ac- 
tion. Howe v. Central State Bank, 
(Tex. Civ. A.) 297 SW 692. 

20. U.S. Fidelity, etc., Co. v. Dam- 
skibsaktieselskabet Habil, 138 Ala. 
348, 35 S 344. 

21. Jordan v. Kavanaugh, 63 Iowa 
152, 18 NW 851. 

22. Henderson v. McClain, 102 Ky 
ane 43 SW 700, 19 KyL 1450, 39 LRA 
23. Frazier v. Todd, 4 Tex. 461. 
24. Southern R. Co. v. McEntire, 
169 Ala. 42, 53 S 158; Mineral Point 
sy €o. v. Keep, 22 Ill. 9, 74 AmD 

[a] Rule applied to withdrawal of 
a count in a complaint. Southern R. 
Co. v. McEntire, 169 Ala. 42, 53 S 


Bois 


158. 

25. Peacock Vv. Banks, Minor 
(Ala.) 387; Brahan v. Collins, Minor 
(Ala.) 169. 
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pleading stated to be a substitute therefor is filed,?® 
the withdrawal of a substituted petition reinstates 


the original petition.?7 
[§ 942] D. Abandonment. 


[§ 943] A. In General. 


fective.** 
entire pleading, 


See statutory provisions. 


26. 

27. Thayer v. Smoky Hollow Coal 
Co., 129 Iowa 550, 105 NW 1024. 

23. ‘See, supra. § 935. 

29. U. S.—W. H. Goff €o. v. Lam- 


born, 281 Fed. 613 [certiorari den 260 


iy 794 mem; 43 SCt 95 mem, 67 
Tae ed 487 mem]; Sudbury v. Penn 
Worsted Co., 263 Fed. 76. 


Ala.—Solomon v. Rogers, 210 Ala. 
423, 98 S 370. 
Ark.—Montgomery v. Massey, 145 
Ark. 336, 224 SW 631. 
Colo.—Fremont County School Dist. 
INiOvee waeohuckw 49, [Colow5265. 113. 0r 
511; Coe, etce., Realty Co. v. Coryell, 
OTLOOlG: -Aveois 146 P91. 
Del.—Webster v. Beebe, 24 Del. 314, 


76 A 54. ; 
Ga.—Jones Vv. Powder Springs 
Bank, 31 Ga. A. ‘263, 120 SH. 422. 
Th —Jomenteva MoOwlhens. 133 0 The A: 


38. See Nosil v. Ellis Time Stamp 
Coro 192) 1s “AN 75 3'8° 

Mont.—International Harvester Co. 
v. Merry, 60 Mont. 498, 199 P 704. 

Or.—Wright v. Morton, 125 Or. 563, 
267 P 818. 

Tex.—Dashiel v. Lott, (Commn. A.) 
243 SW 1072; Ferguson v. American 
Bank, etc., Co., (Civ AL) Loss Ww (2a) 


459; Carter v. Haynes, (Civ. A.) 269 

SW 216; Burleson v. Graves, (Civ. 

A.) 255 "SW 1013. 
Wash.—Henneberg v. Cook, 103 


Vici OS Deel Gomi OulS.. 

30. Adherence, on appeal, to the- 
ory of pleadings pursued below see 
Appeal and Mrror §§ 621-624. 


81. See Trial [38-Cyc 1636]. 
32. See infra § 1144 et seq. 
33. Cross references: 
Errors and irregularities in rulings 


on motions as ground for new trial 
see New Trial §§ 31, 41. 
General rules relating to motions see 
Motions and Orders 42 C. J. p 457. 
interpleader proceedings see In- 
terpleader § 
In justices’ courts see Justices of the 
Peace § 236. 
Particular motions: 
For dismissal or nonsuit because 
of objections relating to pleading 
see Dismissal and Nonsuit §§ 104- 
109. 
Re Dee wee to amend see supra 


In 


To file supplemental pleading see 
supra § 7 
To quash: 
Application for mandamus or 
writ see Mandamus §§ 623-625. 
Process or return thereof see 
Process [82 Cyc 519 et seq]. 
To withdraw pleading or demurrer 
see supra § 935. 


While, as has already 
been noted, there can be no formal withdrawal of a 
pleading without leave of court,?® nevertheless the 


Objections to certain de- 
fects in pleadings may,’* and sometimes to be availa- 
ble must,?? be made by a proper motion. 
den is not on one party to move to have the pleading 
of his adversary corrected,*® but if it is so defective 
in form that it is legally insufficient, it may be at- 
tacked in any suitable manner as substantially de- 
Motions relating to pleadings which are 
treated of in this subdivision include motions for 
judgment on the pleadings ;*° motions to strike out an 
count, defense, or separate para- 
gvaph;*° motions to strike out particular allegations 
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conduct of the parties under the cireumstanees of the 
particular case may be such that a particular plead- 


ing may be regarded as abandoned,?® at least, as far 


XITI. MOTIONS*?? 


The bur- 


Pendency of motion as precluding 
ee ee by default see Judgments 
38 


Raising question of res judicata by 
motion see Judgments § 1494. 

Review of ruling on motion where ob- 
jection not urged as ground for 
coe trial see Appeal and Error § 
75. 

Waiver of objections to rulings on 
motion see infra §§ 1261-1263. 
34. See statutory provisions; in- 

fra this section; and §§ 944, 974, 1013, 


1030, 1035, 1038. See also infra §§ 
1213-1225. 
[a] In New Jersey, under statute, 


an alleged ‘defense,’ disclosing no 
real defense, may be struck when the 
objection is raised merely by answer- 
ing the pleading and not by motion. 
Kappelon v. W. M. Ritter Flooring 
Corps, 9 MONe J. 200, it G Ala OT, 
(b] In New York, under Civ. 
Pract. Rules, rule 90, it is unneces- 
sary and improper to repeat or incor- 
porate in an affirmative defense a 


-denial made in another part of the 


answer, and no motion is necessary to 
strike out such denials where the de- 
fense is attacked under rule 103, pro- 
viding that where matter in a plead- 
ing is irrelevant, redundant, etc., 
“the court may order such matter 
stricken out.” 276 Spring St. Corp. 
v. Forbes, 134 Misc. 537, 235 NYS 257 
[mod on other grounds 226 App. Div. 
3504) 2310) NYS) 523)2 ; 

35. See statutory provisions; in- 
fra this section; and §§ 944, 974, 1013, 


1030, 1035, 1038. See also infra §§ 
1213-1225. 
fa] Tllustration.—Where a defend- 


ant’s plea to the jurisdiction had be- 
come a part of the record, the only 
method by which it could be ex- 
punged was by motion to strike out, 
and such motion could not be sup- 
plied by an order sustaining an ob- 
jection and rejecting the plea, which 
amounted to no more than holding 
that the plea was not good. Bristol 
Bank v. Ashworth, 122 Va. 170, 94 
SE 469. 

Action by court ex mero motu see 
infra text and notes 29, 30. See also 
supra § 585. 

86. Sidway v. Missouri Land, etc., 
Co., 163 Mo. 342, 68 SW bs" Clark 
v. Dillon, 97 N. Y. 370, 15 AbbNCas 
264 [aff 11 Daly 110, 4 NYCivProc 
245, 2 McCartyCivProc 73, 15 
AbbNCas 261]; Feder v. Samson, 22 
Mise. 111, 48 NYS 696. 

[a]. Where a pleading is indefinite 
or uncertain, the adverse party is not 
bound to move to have it made more 
definite and certain. Clark v. Dillon, 
97 N. Y. 370, 15 AbbNCas 264 [aff 11 


as for the purpose of review,*®° the necessity of giy-- 
ing instructions,** and the determination of what are 
the i issues generally.?? 


in a pleading;#° motions to make a pleading more 
definite and certain,*! including a motion to compel 
the pleader to separate and number his causes of 
action or defenses ;* 
between causes of action or defenses,*® and various 
other motions.?4 
with favor,*#® and will be granted only in a clear 
case,*® the exercise of the power being often a mat- 
ter of discretion with the court.*? 
wise provided for by statute and rules of court,*® 
motions are generally appropriate only in the absence 
of remedies by regular pleadings,*® and cannot be 


2 motions to compel an election 


They are generally not regarded 


Except as other- 


Daly 110, 4 NYCivProc: 245,. 2. Me= 
CartyCivProec 73, 15 AbbNCas 261]; 


Feder v. Samson, 22 Misc. 111, 48 
NYS 696 
37. See cases supra note 36. See 


also infra §§ 1213-1225. 

Demurrer see supra §§ 461, 462, 467 
et seq. 

Particular motion see infra §§ 950, 


974, 1018, 1030, 10388. 
38. See infra § 944 et seq. 
39. See infra § 974 et seq. 
40. See infra § 1013 et seq. 
[a] A so-called demurrer which is 


in effect a motion to strike certain 
clauses from the pleading will be so 
treated, notwithstanding the name 
given thereto, and determined as such 
motion and not as a demurrer. Fra- 
zer v. Andrews, 134 Iowa 621, 112 NW 


92, 11 LRANS 5938. 
41. See infra § 1030 et seq. 
42. See infra § 1035. 
43. See infra § 1038 et seq. 
44. See infra text and notes 59-71. 


For defect of parties see Parties. 
he 342, 344, 357, 362, 375-378, 398— 
402 419, 420, 437— 441, 452, 469, 470. 
See infra §§ 944, 945, 974, 1013. 
See infra §§ 944, 945, 974, 1013. 

47. Discretion of court in granting 
motion to: 

Compel election see supra § 1048. 
Enter judgment on the pleadings see 

Supra § 944. 

Make more definite and certain see 

supra §§ 1030, 1035. 

Strike see supra §§ 974, 1029. 

48. See statutory provisions and 
court rules. 

[a] In New Jersey, under the stat- 
ute and the rule of the supreme court 
abolishing demurrers, points of law 
may be raised in answering plead- 
ings, and may be disposed of on mo- 
tion before trial (Pen. L. [1912] p 
389 rule 26, and Sup. Ct. Rules, rule 
40). Lehigh Valley R. Co. v. United 
Lead Co., 102 N. J. L. 545, 183 A 290. 

49. Illinois Cent. R. Co. v. Adams, 
180 U. S. 28, 21 SCt 251, 45 L. ed. 410. 

[a] Motion presenting defense 
properly asserted only by answer or 
demurrer.— Under Civ. Pract. Act § 38 
(Comp. L. § 3133), which prescribes 
the pleadings on the part of plaintiff 
and defendant, where a document 
styled a “motion” was filed by de- 
fendant asking that the complaint 
be dismissed for reasons set forth 
therein, asserting a defense which 
could only be asserted by demurrer 
or answer, it Should have been dis- 
missed as having no legal standing 
and not merely denied. Symons- 
Kraussman Co. v. Reno Wholesale 


*By RuDY J. BROSSMAN ($§ 943-978). 


Liquor Co., 32 Nev. 241, 107 P 96. 


¥or iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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made available to settle important ouestions of law,®° 
or to dispose of the merits of the case,®1 or to de- 
termine the sufficiency of a pleading in matters of 
substance.** The defects not appearing on the face 
of the pleading which are grounds for a motion are 
those which are specified by statute.5? Where suffi- 
cient facts are stated, but the manner of stating them 
is defective for noncompliance with the rules of 
pleading, the usual remedy in modern practice is by 
motion,** it being to a considerable extent a substi- 
tute for the special demurrer of the common law.*® 
Where an adversary’s pleading is clearly insufficient, 
the opposing party cannot disregard it and enter up 
judgment as if such pleading had not been filed, but 
must proceed by a motion seeking the necessary re- 
lief.°° The fact that a party has a remedy by de- 
murrer does not necessarily preclude a motion.®7 A 
motion calling attention to a defective statement in 
a pleading does not present an issue of fact or of law, 
and hence cannot be classed as an answer.®§ 

Two or more motions based upon substantially the 
same grounds cannot be filed without leave of court.®° 

Miscellaneous motions.°°” A motion for a com- 
pulsory amendment furnishes the proper remedy in 
the cases to which it is made applicable by statute ;°° 
it cannot be used interchangeably with a demurrer.®? 
The function of a motion to expunge is confined to the 
grounds prescribed by statute, and the motion should 
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never be used as a substitute for a demarrer or mo- 
tion to strike out.°? The failure to attach to the pe- 
tition or to file the instrument sued on, as required 
by law,$* may be taken advantage of by motion.®4 
On a motion to set aside the submission of a case 
submitted on plaintiff’s consent that the statements 
of answer should be taken as true, as permitted by 
statute, and resulting in judgment against defend- 
ants, the trial court should exercise discretion on the 
side that is most apt to result in doing justice to all 
parties.°> Under a statute permitting the court in a 
proper case to order an abstract of title furnished,°® 
a motion thereunder is addressed to the sound dis- 
cretion of the court.°7 If a complaint does not follow 
the summons, the remedy may be by motion.®* An 
objection to proof supporting a reply has been held 
not the remedy for departure, the proper remedy be- 
ing a motion against pleading.®® An opposition to a 
judgment is a defense to the action, and it cannot be 
dismissed on motion.7° A motion whose object is 
only to determine the delays in which the pleadings 
are to be made and the case tried, namely whether an 
action is summary or not, need not be an exception to 
the form.7+ 

Relief by court ex mero motu. The court may, on 
its own motion, order a pleading made more definite 
and certain,’? order judgment on the pleadings,** or 
may strike out any improper pleading,** or matter 


50. Illinois Cent. R. Co. v. Adams, 
180 U. S. 28, 21 SCt 251, 45. L.- ed. 
4100" Fones-y.. Proctor; '3~Oh. Cirz Ct. 
INGtS 2-649. 24. Oh. Cir-cCt.:: 802 
v. Claremore First Nat. Bank, 50 Okl. 
252, 150 P 1039; Pierce v. Mitchell, 
SiN tee or OO Al Dail 

51. Illinois Cent. R. Co. v. Adams, 
USOT US Sheaos 2h. OCt colts. deed. 
410; Peck v. Claremore First Nat. 
Bank, 50 Okl. 252, 150 P 1039; Pierce 
v. Mitchell, 87 Vt. 538, 90 A 577; Bris- 
tol v. Kennedy, 4 OntWN 537, . 23 
OntWR 685, 8 DomLR 750. And see 


52, Stoutenbure Vv. luybrand, $13 
Oh. St. 228. But see State v. Taz- 
well, 123 Or. 326, 262 P 220 [certio- 
rari granted 276 U. S. 613 mem, 48 
SCt 324 mem, 72 L. ed. 731 mem] 
(holding that a motion or demurrer, 
and not a motion to quash service 
of summons, is the proper method to 
test the sufficiency of the complaint). 

53. See statutory provisions. 

[a] In New York, certain defects 
not appearing on thé face of a plead- 
jng may, under Civ. Pract. Rules, rules 
106, 109, be taken advantage of by 
motion as well as by answer. Gen- 
tilala v. Fay Taxicabs, 214 App. Div. 
hb cle eN Se wel OL Trev, one other 
grounds 243 N. Y. 397, 153 NE 848]. 
And see Motions and Orders § 16. 

54. Ariz.—De Amado vy. Friedman, 
AG PAGIZ.6 50,50", bt bo8. 

Fla.—Atlantic Coast Line R. Co. v. 
Wallace, 61 Fla. 98, 54 S 893. 

Ind.—Wiles v. Lambert, 66 Ind. 
494; Loeke v. Merchants’ Nat. Bank, 
66 Ind. 353. 

Iowa.—Nelson v. Higgins, 206 Iowa 
672, 218 NW 509. 

N. Y.—Manning v. Tyler, 21 N. Y. 
567. 


Oh.—Stoutenburg v. Lybrand, 13 
Oh. St. 228. j 

S:.C.—Pierson; vy. Green, 69 S. C. 
559, 48 SE 624. 


’ Motions and Orders § 16. 


Tenn.—Waggoner v. White, 11 
Heisk. 741; -Trabue’ v. Higden, 4 
Coldw. 620. 


But see Augusta R. Co. v. Glover, 
92 Ga. 132, 18 SE 406 (where it was 
held that an objection to irrelevant 
matter in a pleading should be taken 
by special demurrer and not by mo- 
tion). 

[a] Misnomer of motion.—Pract. 
Act. (P. L. [1912] p.377) schedule A 
rule 26 provides that pleadings may 


Peck. 


be struck out on motion where they 
disclose no cause of action. Rule 27 
authorizes objections to pleadings 
other than those provided for in rule 
26 to be made by motion. It was 
held that a motion on the ground of 
misjoinder of parties and causes may 
be treated as an objection covered by 
rule 27, although designated by the 
moving party as a motion to strike 
out the complaint. Murphy v. Pat- 
ten; CN... J. Sup:)-.85. AL 56. 

55. See supra note 53; 
§§ 945, 975; 985. 

56. Bergman v. Howell, 3 AbbPr 
(N., Y.) 329; Altick v. Pennsylvania 
RR. Co.,, 9 LancBar '(Pa.) 62; Oulton 
Ve Ralmena te Nis 64a. 

Motion for judgment on pleadings 
see infra § 948 et seq. 

Proper motion see infra text and 
notes 59-71; §§ 984, 1030, 1035. 

57. Lee Bank v. Kitching, 20 N. Y. 
Super. 664, 11 AbbPr 435. 

58. Brownell v. Salem Flouring 
MilSaCo. 43 Ors 25, 18%. 2 17.0. 

59. Conner v. Henry, 205 Iowa 95, 
215 NW 506; Hershiser v. Delone, 24 
Nebr. 380, 38 NW _ 8638; State v. 
Schott, 6 OhNPNS 270. 

[a] A motion to set aside a coun- 
terclaim and a motion for judgment 
upon admissions of fact in the de- 
fense cannot be entertained simul- 
taneously. Chureh Temporalities 
CoOmrs nV MeGhvor, te dRoi3) irs 4313, 

5914. Motion: : 

For dismissal or nonsuit see dismiss- 

al and Nonsuit §§ 124-127. 

To amend see .supra § 727. 

60. Hartford F. Ins. Co. v. Hollis, 
58 Fla. 268, 50 S 985. See also su- 
pra § 727. 

Compulsory amendment see supra 
§§ 562, 585; and infra § 1135. 

61. Florida East Coast R. Co., v. 
Knowles,: 68 Fla. 400, 67 S 122. 

62. Donovan v. Davis, 85 Conn. 
394, 82 A 1025. 

63. See supra § 877. 

64. Neimeyer v. Claiborne, 87 Ark. 
72, 112 SW 387; White v. Williams- 
burg, 213 Ky. 90, 280 SW 486; Na- 
tional Union F. Ins. Co. v. Nevils, 
217 Mo. A. 6380, 274 SW 5038; Milburn 
vy. Miners’, etc., Bank, 101 Okl. 281, 
226 P.42. 

65. Combs v. Spicer, 226 Ky. 270, 
10 SW (2d) 810. ‘ 

66. See statutory provisions. 

67. Seymour Water Co. v. Lebline, 


and infra 


195 Ind. 481, 144 NE 30, 145 NE 764. 

68. Graves v. Waite; 59 N. Y. 156 
faff 1 Thomps. & C. 16 addenda]; 
Haynes v. McKee, 18 Mise. 361, 41 
NYS. 553) [aff 19° Misc 511/943 Nis 
1126]. See also infra § 1011. 

Ground for dismissal see Dismissal 
and Nonsuit § 107. 

Striking pleading from files see in- 
fra § 974 et seq. 

69. Hedgecock  v. Mendel, 146 
Wash. 404, 263 P 593. See also in- 
fra § 1021. 

70. Page v. Trudeau, (Que.) 16 
RevdeJur 422. 

71. Roller v. J. H. Waldman Co., 
11 Que. Pr. 97 (motion granted to re- 
ject the words “summary proce- 


Co. 175: N.C. 5093 95. Sit, 850!" Allen 
Vv.» Caroling \Cente. Ba 'GO.m Ua0n Ine ee 
548, 550, 27 SE 76; Buie v. Brown, 
104 _N. C.. 335, 10 SE 465; Williams 
v. Burkheimer, 11 OhS&CP 136, 

OhNP 134; Bakas v. Casparis Stone 
a 14 OhNPNS 577. See also supra 

“The court may ex mero motu di- 
rect the pleadings to be reformed.” 
Allen v. Carolina Cent. R. Co., supra. 

73., Weir v. Campbell, 67 Colo. 581, 
186 P 526. 

[a] No formal motion.—Where de- 
fendant, after his answer was strick- 
en out on plaintiff’s motion as a sham, 
did not ask leave and in no man- 
ner attempted to amend, file a new 
answer, or otherwise plead over, the 
trial court properly rendered judg- 
ment for plaintiff on her verified com- 
plaint in unlawful detainer, although 
there was no formal motion. inter- 
posed by her for judgment on the 
pleadings. Weir v. Campbell, 67 Colo. 
531, 186 P 526. 

74. Snelling v. Merritt, 85 Conn. 
83, 81 A 1039; Gainesville, ete., Hlec- 
tric’ R. (Co, y, -Austiny 4127, Ganrl20. 56 
SE 254; Mt. Pleasant Cemetery Co. v. 
Be Rie Cogs Wt INGe di ead 005 m6 bp PA 

[a] Argumentative denial.—The 
court is not bound to expunge an ar- 
gumentative denial, but may do so 
either on plaintiff's motion or on its 
own motion. Snelling v. Merritt, 85 
Conn. 83, 81 A 1039. 

[b] Where legally insufficient.— 
The court may order a plea stricken 
of its own motion, at any time dur- 
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seandalous‘® or prejudicial to a fair trial.7¢ 
has been held that the court cannot of its own motion 
strike out of any pleading redundant or irrelevant 
matter,’’ nor can it strike an amended complaint filed 


with its permission.‘ § 


The court is not under a duty to correct pleadings 


of its own motion.’ 


[§ 944] B. For Judgment on the Pleadings*’°—1, 


ing the progress of the trial, where 
it is legally insufficient in the mat- 
ter of substance. Gainesville, etc., 
Electric R. Co. v. Austin, 127 Ga. 120, 
56 SH 254. 

{[c] Power of prothonotary.—A 
plea which answers the declaration 
cannot be treated as a nullity and 
stricken by the ‘prothonotary, but 
plaintiff, if dissatisfied, must seek 
his remedy in open court. Altick vy. 
ee Sines R. Co., 9 LancBar (Pa.). 


75. Haley v. Duquette, 13 Colo. A. 
AZ 9 NE) 22%, 

76. Buckeye Powder Co. v. E. I. 
Du Pont de Nemours Powder Co., 196 
Fed. 514, 520. 

“The declaration is unquestionably 
irregular and defective on the sev- 
eral matters presently to be noted, 
and, while the court will not usually 
interfere with the form of plead- 
ing in the absence of objection, yet, 
where, as in this case, the form of 
stating the alleged cause of action 
is challenged, the court will exercise 
its undoubted prerogative to notice 
unchallenged defects, and expunge 
the objectionable parts, if necessary 
to a proper disposition of the.motion 
to strike out the whole declaration.” 
Buckeye Powder Co. v. E. I. Du Pont 
de Nemours Powder Co., supra. 
Savage v. Challiss, 4 Kan. 319. 
pee v. Flynn, 46 Cal. A., 401, 
Illustration.—The discretion- 
ary power of the trial court over 
amendments does not authorize it of 
its own motion without notice to 
strike plaintiff's amended complaint, 
filed with the court’s permission, and 
enter judgment in accordance with the 
prayer of the original complaint. 
ae v. Flynn, 46 Cal. A. 401, 189 P 

93 

79. Smith v. Ferguson, 187 Ky. 338, 
219 SW 160; Larson v. Central Nat. 
F. Ins. Co., 98 Nebr. 845, 154 NW 721. 
See also supra § 585. But see Grant 
v. Jennings, 1 Coldw. (Tenn.) 53 
(holding that a plea “in short” is 
frivolous, and that the court is un- 
der a duty either to strike it out or 
disregard it). 

[a] Election.—It is not incumbent 
upon the court, in the absence of a 
motion, to elect to require an election. 
Smith v. Ferguson, 187 Ky. 338, 219 
SW 160. 

[b] Striking from answer and not 
from complaint.—Where defendant in- 
stead of moving to strike, immaterial 
matter from the petition,’ specifically 
answers same, it is not error to 
strike such immaterial matter from 
the answer, and, in the absence of a 
motion so to do, fail also to strike 
the immaterial matter from the. pe- 
tition. Larson y. Central Nat. F. Ins. 
Co., 98 Nebr. 845, 154 NW 721 

80. Cross references: 

Judgment non obstante veredicto see 

Judgments §§ 111-117. 

Motion for judgment on pleadings: 
Appealability of order granting or 
Gera te see Appeal and Error 
By claimant in interpleader pro- 
ceedings see Interpleader § 45. 
In justice’s court see Justices of 
the Peace § 236. 

On answer of garnishee see Gar- 
nishment § 499, 

Power of referee to award see Ref- 
erences [34 Cyc 819]. 

Review of objection not urged as 
ground for new trial see Appeal 
and Error § 875. 
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Power and Discretion of Court. Provision for judg- 
ment on the pleadings is made by statute in many ju- 
risdictions,*+ but even where there is no statute it 
has been held that the power is inherent in every 


court of record, when the facts shown and admitted 


by the pleadings entitle one party to such judgment.®? 


However, in some jurisdictions, a motion for judg- 


Motion for judgment on pleadings— 

Continued: 

Where both answer and demurrer 

are filed see supra § 518. 
81. See statutory provisions. 
[a] Where a statute provides that, 
“where, upon the statements in the 

pleadings, one party is entitled by 
law to judgment in his favor, judg- 
ment shall be so rendered by the 
court, though a verdict has been 
found against such party,” the court 
has power thereunder to render judg- 
ment on the pleadings even before a 
judgment has been rendered. Hum- 
boldt Min. Co. v. American Mfg., etc., 
Co., 62 Fed. 356, 10 CCA 415; Kime v. 
Jesse, 52 Nebr. 606, 610, 72 NW 1050 
(approving the practice as outlined 
in Hedges v. Roach, 16 Nebr. 673, 
21 NW 404, to the effect that the 
proper practice under the code re- 
quires that an attack on a defective 
pleading should be by motion or de- 
murrer, but stating that ‘it was not 
intended to supersede the practice 
which prevails to some extent of sub- 
mitting cases on the pleadings’); 
Jones v. Chicago, etc., R. Co., 28 Wyo. 
148, 147 P 508. 

[b] Construction with other stat- 

utes relating to practice.—Rem. Code 
(1915) § 278, providing that if an an- 
Sswer contains a statement of new 
matter constituting a defense or coun- 
terclaim, and plaintiff fails to reply 
or demur thereto within a prescribed 
time, defendant may move for judg- 
ment on the pleadings, must be read 
with other statutes relating to prac- 
tice. Strang v. Person, 108 Wash. 
503, 185 P 944. 
s [eo] In Colorado a motion for 
judgment on the pleadings is un- 
necessary, where demurrer to the an- 
swer is filed and sustained. Johnson 
v. J. R. Watkins Medical Co., 66 Colo. 
458, 182 P 879. 

{d] In Louisiana, under Act (1924) 
No. 228 § 1 subd 4, providing that if 
the judge shall be of the opinion that 
the plaintiff is not entitled to a judg- 
ment on the face of the pleadings, 
he should dismiss a rule therefor, 
plaintiff is not entitled, as a matter of 
right, to a judgment on the face of 
the pleadings. Strange v. Carraway, 
L59s tua. nbd, Oars 225, 

{e] In New York (1) a judgment 
may be rendered at any stage of the 
cause if warranted by the pleadings. 
Civ. Pract. Act § 476. (2) An inter- 
locutory judgment is in effect re- 
tained by Civ. Pract. Act §§ 472, 476. 
New York Cons. R. Co. v. New York, 
204 App. Div. 171, 197 NYS 387. (3) 
Under the express provisions of Code 
Civ.) Proce, § (54% Cha VEL 9087) Sp 462 ve 
166), if either party was entitled to 
judgment upon the pleadings, the 
court might on motion at any time 
after issue joined, give judgment ac- 
cordingly. Milliken vy. Maryland Fi- 
delity,, etc.) Co. 129° App. Div.) 206; 
1183 NYS 809; ‘Mitchell v. Dunmore 
Realty Co., 60 Mise. 563, 112 NYS 
659. (4) The statute applied to in- 
terlocutory as well as to final judg- 


ments. Furmans v. Gough, 70 Misc. 
337, 128 NYS 722; White v. Gibson, 
61S Mise: 436,001 35 2N Ys, 8886) Cb) LA 


motion under the statute was treated 
ordinarily as though made at the 
trial. O’Rourke y. Patterson, 157 App. 
Div. 284, 142 NYS 195; Olsen v. Sin- 
ger Mig. Cool 43 App Diva 42, elie 7 
NYS 697, 2 NYCivProcNS 242; Cun- 
ningham’ v. Platt,: 82 Misc, 486, 144 
NYS 51. (6) An issue of law raised 


ment on the pleadings is not deemed a proper method 


by demurrer to a complaint which 
went to the whole cause of action 
might be decided on motion by de- 
fendant for judgment on the plead- 


ings. Hudson Iron Co. v. Clark, 145 
NYS 789. 
[f] In Pennsylvania (1) under 


Pract. Act §.20 (St..[1920] § 17200); 
the court may enter judgment for 
defendant where the affidavit of de- 
fense raises a question of law aris- 
ing from facts averred by the state- 
ment. Dalton y. Finkel, 86 Pa. Super. 
528; Bovaird v. Barrett, 78 Pa. Su- 
per. 68. (2) This statute creates a 
substitute for the common-law de- 
murrer, and the like method of deter- 
mining the legal proposition involved 
should be followed, and a rule for 
judgment for want of sufficient affi- 
davit of defense is improper. Hutchi- 
son Baking Co. v. Marvel,, 270 Pa. 
378, 113 A 433. (8) Where an affidavit 
of defense makes no denial of the 
facts contained in the statement, but 
simply raises questions of law, the 
court cannot, on finding the questions 
of law in favor of: plaintiff, enter a 
summary judgment in his favor, but 
must give defendant an opportunity 
to file a supplemental affidavit of 
defense to the averments of fact in 
the statement, within fifteen days. 


-Hannock v. Tope, 77 Pa. Super. 101. 


82. U. S.—Stratton v. Dines, 126 
rece 968 [aff 135 Fed. 449, 68 CCA 
161 

Ariz.mRandall v. Fox, 13 Ariz. $7, 
108 P 249. 

Colo.—Steinhauer  v. Tt 
Colo; A. 494, 55 P 291. 

N. D.—James River Nat. Bank v. 
Purchase, 9 N. D. 280, 83 NW 7. 

Okl.—Mires v. Hogan, 79 Okl. 233, 
192 P 811; Peck vy. Claremore First 
Nat. Bank, 50 Okl, 252, 150 PB 20399 


Colmar, 


Cobb v. Wm. Kenefick Co., 23 Okl. 
440, 451, 100 P 545 [quot Cyc]. 
Porto Rico.—Martinez v. Davila, 
18 Porto Rico 79; Horton v. Robert, 
11 Porto Rico 168. 
Utah.—Hancock vy. Luke, 46 Utah 


26, 148 P 452. 

Wash.—Fred W. Wolf Co. v. North- 
western Dairy Co., 55 Wash. 665, 104 
P 1123; Hubenthal v. Spokane, etc., 
R.~Co., 43 Wash: (6773. 86, PB 955 see 
Davis v. Ford, 15 Wash. 107, 45 P 
739, 46 P 393 (holding that a judg- 
ment on the pleadings is allowed 
when there is an entire lack of a 
pleading, but not where a pleading 
filed is defective). 

fa] In Iowa.—(1) While there is 
no warrant for a motion for a judg- 
ment upon the pleadings under the 
statute, where the parties have 
agreed to present an issue of law in 
such form, it will be entertained 
without giving sanction to the prac- 
tice. Hilsinger v. Zimmerman Steel 
Co., 1938 Iowa 708, 187 NW 493; Crom 
v. Henderson, 182 Iowa 89, 165 NW 
397; Tewksbury v. Title Guaranty, 
etc., Co., 180 Iowa 1350, 163 NW 435. 
(2) A motion by defendant, after an- 
swer, for judgment on the pleadings, 
cannot be:considered as a demurrer, 
for defendant cannot answer on the 
merits and at the same time demur 
to the petition, and local practice does 
not permit a demurrer to the issues. 
Morrison v. Carroll Clinic, 204 Iowa 
54, 214 NW 705; Fairmont Creamery 
Co. v. Darger, 178 Iowa 732, 160 NW 
239; Fulmer v. Mahaska County, 92: 
Iowa 20, 60 NW eon Dodge y. Davis, 
85 Iowa TT) 62 IN Ww 2. 
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of objecting to the “sufficiency” of a pleading.’ 
Where the remedy is provided for by statute, there 
would seem to be no particular ground for regarding 
such a motion with disfavor, and it is said that there 
are many advantages in favor of such a motion, at 
least where it is timely,8+ and the statute, being de- 
signed to expedite proceedings,*® is remedial and 
should be liberally construed.’° However, it is fre- 
quently said that the granting of a motion for judg- 
ment on the pleadings is not looked upon with favor 
by the courts;87 and on such a motion, at any stage 
of the cause, the court will not declare a pleading de- 
fective if it can be sustained by the most liberal con- 


83. _U. S. v. The Steamship Tean, 
28 Philippine 188, 198 (right to amend 
pleadings). 

“Under the practice in this juris- 
diction, which has its origin in ex- 
press statutory provisions, a judg- 
ment on the pleadings is never prop- 
erly entered in any case wherein a 
demurrer might have been interposed 
instead of a technical prayer for such 
judgment. A judgment on the plead- 
ings is a form of judgment which 
has come into use in practice under 
the reformed codes of procedure; 
hence it is never properly entered 
unless clearly authorized by the stat- 
ute. Manifestly, where the statute 
provides for the filing of a demurrer 
under certain conditions and pre- 
Scribes the procedure to be followed 
when judgment is rendered thereon, 
there is no statutory authority for 
the filing of a techni¢al motion for a 
judgment on the pleadings, instead of 
a demurrer, and the entry of a judg- 
ment which would deny the opposing 
party the right of amendment secured 
to him by the statute.”- U. S. v. The 
Steamship Tean, supra. 

84. Mitchell v. Dunmore Realty 
Co., 60 Misc. 563, 564, 112 NYS 659. 

“The advantages of permitting such 
a motion are many and manifest. 
Among such advantages is the avoid- 
ance of the delay that arises from 
the interposition of a demurrer to 
a complaint or an answer. Under the 
practice authorized by the new sec- 
tion the case can be placed upon the 
calendar and be moving up toward a 
position where it can be tried, and 
in the meantime the sufficiency of 


and approved 


5 P 918 
26, 148 P 452. 
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a motion. By such a practice, also, C.—Barnes 


the parties are enabled to have ques- 
tions of law determined in advance 
of the trial, and are thus enabled to 
avoid the expense and trouble of tak- 
ing depositions, engaging expensive 
expert evidence, bringing witnesses 
from a distance, not to mention the 
general labor of preparing for trial, 
none of which could be safely omit- 
ted where reliance was placed upon 

-* the customary and _ time-honored 
method of making such a motion at 
the trial, because the courts almost 
as a matter of course deny such mo- 
tions when ‘made at the trial ormat 
least reserve decision thereon and 
go into the case upon the merits and 
take all the proofs.” Mitchell v. Dun- 
more Realty Co., supra. 

85. Jung v. Spilmann, 10 La. A. 
(Orleans) 277; White v. Gibson, 61 
Misc. 436, 113 NYS 983. 

86. White v. Gibson, supra. 

87. U. S—Andrew Jergens Co. v. 
Bonded Products Corp., 9 F. (2d) 114; 
Betsch v. Umphrey, 252 Fed. 573, 164 
CCA 489. But see David v. Robert 
DollaryCoy 2-H» (2a) 803 (although 
a motion for judgment on the plead- 
ings is not favored, where the mo- 
tion is treated as a demurrer to a de- 
fective pleading and leave given to 
amend in a proper case, the prac- 
tice is sanctioned by usage and free 
from objection). 

Del.—Frantz vy. 
Corps lsd Aa. 
ane C.—Womble y. Fraps, 77 N. C. 
198. 

N. D.—James River Nat. Bank vy. 


Moore vy. 


59, 46 A 1030. 


Bell v. Friedman 


201 NW 614 


judgment. 


P 16 


366, 103 NB 710; 
Templeman Oil 


PLEADING 


Purchase, 9 N. D. 280, 83 NW 7. 

Okl.—Taylor y. Phillips, 136 Ok. 
283, 277 P 923: Smith v, Hughes, 135 
Okl. 296, 275 P 628; 
Hart iCo,0-1350 Olxl: 
Abraham y. Gelwick, 
253 P 84; Good v. Roff First Nat. 
Bank, 88 Okl. 110, 211 P 1051. See 
Peck vy. Claremore First Nat. Bank, 
50 Okl. 252, 255, 150 P 1039 (‘The 
practice of filing motions for judg- 
ment on the pleadings is recognized 
under our 
- +. but motions cannot be made 
available to settle 
tions of law or to 
merits of the case”). 

wee Ve Doblet tt vOrs 474. 


Ue ees v. Luke, 46 Utah 


[a] Reason for 
for judgment on the pleadings . 
are not favored as they often re- 
sult in fragmentary appeals.”’ 
cae ene, 135 Okl. 


88. Ida.—Bowman vy. Bohney, 36 
Ida. 162, 210) P 135) 92. 
Kan.—McBroom 
Kan. 14, 193 P 1068; 

99 Kan. 118, 160 P 1137. 

Minn.—Bell vy. Friedman, 161 Minn. 
McAllister v. Wel- 
ker, 39 Minn. 535, 41 NW 107; Holmes 
v. Campbell, 12 Minn. 221. 

Nebr.—Connor y. Becker, 62 Nebr. 
856, 87 NW 1065; Butts v. Kingman, 
60 Nebr. 224, 82 NW 854. 

N. Y.—Hurwitz 
App. Div. 362, 215 NYS 184; 
© Pyrke, 130 ge Peete Nie 289; 

: ice v. Miner, 2 NY 56. 
the pleadings may be tested by such N. v. People’s Bank, 
ete., Co,,/194 N. C. 371, 139 SE 689; 
Greenville Banking, ete 
Co:, 173 N.C. 180,.91 Si 793. © 

N. D.—James River Nat. Bank v. 
Purchase, 9 N. D. 280, 83 NW 7, 

Okl1.—Good y. Roff First Nat. Bank, 
SSLOk Al OM 2d SP OSA) 

Pa.—Morrison y. Warner, 197 Pa. 


406, 201 NW 614; 


v. Hurwitz, 216 |. 


Utah.—Johnson v. Mountain States 
po etc., Co., 48 Utah 339, 159 P 


See also infra § 951. 

“ “The rule is more liberal in favor 
of the pleading than when. . . at- 
tacked by demurrer.’ 
Corcoran, 125 Minn. 118, 145 NW 812.” 
, 161 Minn. 406, 407, 


fa] Such liberal construction as 
would be given a_ pleading 
tacked by general demurrer is prop- 
er when it is attacked by motion for 
Wicker v. Messinger, 22 
ObmCirg Cty lew lo Ohs Cin Dec, 425, 

89.- Ariz.—Alsdorf vy. Hampton, 266 


Kan.—McBroom_ vy, 
Kan. 14, 193 P 1068. 

Minn.—Crispo v. Conboy, 153 Minn. 
Homan y. Barber, 93. 
149 Minn. 421, 184 NW 19; Holmes 
v. Campbell, 12 Minn. 221. 

N. Y.—Peo. v. O’Brien, 209 N. Y. 


343, 190 NW 541; 


Hurwitz v. Hurwitz, 
, 215 NYS 184; Ma- 
dole v. Gavin, 215 App. Div. 299, 213 
NYS 529; Brown vy. Maze Realty Co., 
191 App. Div. 921, 181 NYS 929; Mc-]| became the judge of the law and the 
Carthy v. Heiselman, 140 App. Div. 
Inman vy. Smythe, 94. 


216 App. Div. 362 


240, 125 NYS 13; 
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struction,*® since every reasonable intendment is to 
be taken in favor of the pleading claimed to be de- 
fective,*®® especially when the motion for judgment is 
made at the trial.°° 

Propriety as determined by questions raised. Ex- 
cept as otherwise provided for by statute and rules of 
court,°? a motion for judgment on the pleadings is 
proper only where it raises questions of law.®2 Pure 
questions of fact or mixed questions of law and fact 
cannot be determined on the motion.?? 

In what actions permissible. Subject to limita- 
tions imposed by statute,®* a motion for judgment on 


133 Misc. 494, 232 NYS 554; Dus- 
sault v. Wellman, 130 Misc. 614, 224 
INDYIS DES Rosenwasser y. Blyn 
Shoes, 128 Misc. 690, 219 NYS 252 
[aff 220 App. Div. 767 mem, 222 NYS 
890 mem]; Hearn vy. Leary, 125 Misc 
446, 211 NYS 668 [aff 215 App. Div. 
735 mem, 212 NYS 828 mem]; Gug- 
genheim v. Guggenheim, 95 Misc. 332, 
159 NYS 333; Barr v. Brooklyn Chil- 
dren’s Aid Soc., 190 NYS 296. 

J N. C.—Pridgen vy. Pridgen, 190 N. 
practice | CGC), 102.) 129." sik 419; Churchwell v. 
é Branch Banking, etc., COs. 18 Nae 
important ques-| 21, 105 SE 889; Alston v. Hill, 165 

dispose of the] N. Gc. 255, 81 SE 291. 

Okl.—Cardin Bldg. Co. vy. Smith, 
125 Okl. 300, 258 P 910; Lawton First 
Nat. Bank y. Humphreys, 66 Okl. 186, 
168 P 410. \ 

90. McAllister v. Welker, 39 Minn. 
535, 41 NW 107; Malone vy. Minnesota 
Stone Co., 36 Minn. 325, 31 NW 170; 
Butts v. Kingman, 60 Nebr. 224, 82 
NW 854. See also supra § 107, and 
infra § 1058. 

91. See statutory provisions and 
court rules. ; 
Ill.—Raymonad y. Varnum, 185 
Ill. A. 289. 

Mo.—Sullivan v. 
Bank, 2938 SW 129. 

Nev.—Edwards vy. Jones, 49 Ney. 
342, 246 P 688. 

N. M.—Keinath y. Reed, 18 N. M. 
358, 137 P 841. 

N. Y.—Goldman y. Rubenstein, 124 
Misc. 606, 209 NYS 155 [rev 214 App. 
Div. 791 mem, 210 NYS 854 mem]. 
Ryder Okl.—Hooks vy. Berry-Hart Co., 135 

Okl. 161, 274 P 657; New Amster- 
dam Casualty Co. v. Scott, 106 Okl. 
268, 234 P 181: Mires v. Hogan, 79 
OK], 233, 192 P 811. ; 

S. C.—Read Phosphate Co. v. Jen- 
kins, 120 S. C. 337, 113 SE 317. 

[a] Motion hela proper.—(1) In 
an action on a note providing for re- 
covery of an attorney’s fee, where 
the answer raised only the issue of 
the reasonable amount of the fee. 
Enoree Bank vy, Yarborough, 120 9S. 
C. 385, 113 SE 313. (2) In an action 
to have title to land determined, 
where it appeared from the pleadings 
that all parties to the action were In- 
dians, the question of the supreme 
court’s jurisdiction, or whether the 
case was one for the Peacemakers’ 
Court, was properly presented by de- 
fendant’s motion for a judgment on 
the pleadings. Mulkins Vv. Snow, 106 
Mise. 556, 175 NYS 41 [aff 189 App. 
Div. 923 mem, 178 NYS 905 mem]. 
(3) Under the Practice Act, where the 
case turned upon the construction of 
written instruments, it was not re- 
versible error to treat immaterial 
averments of fact in the affidavit of 
defense as surplusage, and decide the 
108 | Case as one of law by rendering judg- 
ment on the pleadings. 
Myers, 260 Pa. 488, 108 A 953. 
Stewart v. Erie, etc., Transp. 
. But see Salo y. 
Zou Cal A 2295 ie aoa 322 
(where, in an action for tort, on a 
motion by judgment on the pleadings 
by plaintiff, to which defendant con- 
sented, admitting that a tort was 
committed, it was held that the court 


Hooks v. Berry- 
161, 274 P 657: 
123 Okl. 248, 


rule.—‘‘Motions 
Smith 
296, 301, 275 P 


v. Wilgus, 108 


Moffatt v. Fouts, Harrisonville 


Robertson v. 


if at- 


Wilgus, 


facts). 
See statutory provisions, 
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the pleadinzs may be made in any form of action,®® 
such as ejectment,®® or an action for mandamus,?? 
or for foreclosure,®* or an action by a landlord for 
unlawful detainer,®® or a suit for an injunction,+ or 
in some jurisdictions in suits for divorce.” 

[§ 945] 2. Nature of Motion—a. In General. 
motion for judgment on the pleadings is in the nature 
of a demurrer.* It is in substance both a motion and 


95. See infra notes 96-2. 

96. See Hjectment § 153. 

97. Peremptory writ of mandamus 
on pleadings see Mandamus §§ 709, 
710. 

98. Securities Acceptance Corp. v. 
E. M. Kane -Go., 119 Mise. 354, 196 


NYS 519 [aff 207 App. Div. 840 mem, 
201 NYS 945 mem]. 

geet See Landlord and Tenant § 
1876. 

1. See cases infra this note. 

[a] When granted.—(1) Judgment 
on the pleadings granting injunc- 
tive relief should not be granted in 
a doubtful case and in the exercise 
of discretion. Schnibbe v. Glenz, 245 
N. Y. 388, 157 NE 504. (2) Unless all 
the allegations of the complaint are 
so technically correct as to obviate 
the necessity of proof to exclude the 
exercise of the court’s discretion, a 
mandatory injunction should not be 
granted on a motion for judgment on 
the pleadings. Robinson v. St. John’s 
Guild, 197 App. Div. 260, 188 NYS 
844. 

Demurrer or motions in suits for 
injunctions see Injunctions §§ 564— 
568. 


2. Tortorich v. Maestri, 146 La. 
124, 88 S 481 (construing Pleadings 
and Practice Act). .- 

Necessity of taking proof in di- 
vorce proceedings generally see Di- 
vorce § 377 et seq. 

8. U. S.—Leach v. Kentucky Block 
Cannel Coal Co., 256 Fed. 686; U. S. 
v. Rubin, 233 Fed. 125. 
ee ae v. Hampton, 266 P 

Cal.—Taylor v. Palmer, 31 Cal. 240; 
Le Breton v. Stanley Contracting Co., 
15 Cal. A. 429, 114 P 1028; Bergerow 
v. Parker, 4 Cal. A. 169, 87 P 248. 

Ga.—Stromberg-Carlson Tel. Mfg. 
Co. v. Bisbee, 115 Ga. 346, 41 SE 573; 
is v. Nelms, 115 Ga. 5, 41 SE 
63 


Kan.—Smith 103 Kan. 
ZOMolio mbes iO: 
Minn.—Minneapolis Trust Co. v. 


v. Lundy, 


oe 172; (Minn: 231, 215° NW. 
oF 

Mont.—Equity Co.-Op. Assoc.  v. 
Equity Co-Op Milling Co., 62 Mont. 


26, 206 P 349; Floyd v. Johnson, 17 
Mont. 469, 48 P 631. 

N. Y.—Mathes v. McCarthy, 195 N. 
Y. 40, 87 NE. 768; Elwood v. Roof, 
82 N. Y. 428; Politis v. Times Square 
Impr. Co., 168 App. Div. 814, 154 NYS 
466; Switzer v. Commissioners for 
Loaning Certain Moneys, 134 App. 
Diva eA Sigh LLo MN VS. occ.) Burrell (iva 
Moore, 12 N. Y. Super. 654; Binge- 
mann v. International R. Co., 73 Misc. 
458, 131 NYS 4. 

N. C.—Pridgen v. Pridgen, 190 N. 
C. 102, 129 SEH 419; Alston v. Hill, 165 
NU Cacbomon or 200) 

Oh.—Wicker v. Messinger, 22 Oh. 
Cire Ct. ii2,) 12% Oh. Cir: Meens425. 

Okl.—Shaw v. Grumbine, 278 P 311; 
Geck v. Security State Bank, 133 Okl. 
67, 271 P 152; Walker v. Von Wedel, 
108 Okl. 292, 237 BP. 86; Lewis v. 
Ward, 101 Okl. 146, 223 P 839; Good 
v. Roff First Nat. Bank, 88 Okl. 110, 
Paral ed Mast 

Utah.—Coburn v. Bartholomew, 50 
LO nueBol BIG ar ey sala layer 

Wash.—State v. King County Su- 
per: Ct., 87: Wash. 524, 151 P 1126. 

See State v. Davis, 199 Mo. A. 439, 
203 SW 654 (a motion for judgment on 
the pleadings is not a demurrer, al- 
though partaking of some of its qual- 
ities). 


[a] The motion tests the sufficien- 


PLEADING 


a demurrer : 


ers Z 
for judgment. 


A 


cy of the pleadings, and presents to 
the court the question of law wheth- 
er the facts alleged constitute a de- 
fense to the cause of action.  Oli- 
phant -v.. Crane, 70 Ok], .38, .1%72 P 
1073; Schuber v. McDuffee, 67 OkI. 
160, 169 P 642. 

[b] Im Colorado a motion for judg- 
ment cannot take the place of a de- 
murrer to the pleadings of the de- 
feated party, and thereby cut off his 
right to ask leave to amend. Lamon 
Ve Aap, ole Colom 90,253 ot. Oo.6r 
Jones v. Ceres Inv. Co., 60 Colo. 562, 
154 P 745, AnnCas1918C 429; Wal- 
lace v. Collier, 59 Colo. 144, 147 P 660; 
Kingsbury v. Vreeland, 58 Colo. 212, 
144 P 887; Williams v. Rocky Moun- 
tain ) uel, Coe 554, Colo. Misia yhsise 
742; Rohrer v. Ross, 53 Colo. 328,125 
P 489, AnnCas1914B 315; Whitehead 
v.- Johnson, 51 Colo. 587, 119 P 472; 
Shuler v. Allam, 45 Colo: 372, 101 P 
350; Roberts v. Colorado Springs, etce., 
Ri Cos, 45: Colo188, 101" 5958 Miller: 
eae om Qian OLOl An wS Ota Ome 

{c] In Iowa (1) a motion by de- 
fendant, after answer, for judgment 
on the pleadings, cannot be consid- 
ered as a demurrer, for defendant 
cannot answer on the merits and at 
the same time demur to the petition, 
and local practice does not permit a 
demurrer to the issues. Morrison v. 
Carroll Clinic, 204 Iowa 54, 214 NW 
705; Fairmont Creamery Co. v. Dar- 
ger, 178 Iowa 732, 160 NW 239. (2) 
It is not a sufficient objection to a 
motion for a judgment that the same 
object could be attained by demurrer 
to the answer. State v. Carvey, 175 
Iowa 344, 154 NW 9821. 

4. U.S? v. Emery, 225 Fed. 287; 
Haug v. Great Northern R. Co., 102 
Fed. 74, 42 CCA 167; Daily v. Mar- 
shall, 47 Mont. 377, 133 P 681; Floyd 
we Johnsons 7 Mont. 4690) 43) Ue oat. 
Power w.p.Guins 16 sVlonit.25,)9" 555 
Thomas v. Bank of Commerce, 133 
Okl. 46, 271 P 233; Adams v. Hine, 
V3 OM VUES 2 a2 68 ie edn eu Chins 
Hotel Co. v. Southwestern Bell Tel. 
Co., 117 Okl.. 229, 245 P' 838; Walker 


v. Von Wedel, 108 Okl. 292, 237 P 
86; Horton v. Foley, 94 Okl. 9, 220 
P 907; Deming Inv. Co. v. Reed, 72 


Okl. 112, 179 P 35; Peck v. Claremore 
ie Nat. Bank, 50 Okl. 252, 150 P 

As part of record on appeal see Ap- 
peal and Error § 1718. 

5. U. S.—Dagges v. Phcenix Nat. 
Bank, 177 U. S.-549;.20° SCt 732, 44 
L. ed. 882; Compagnia Italiana Trans- 
porto Olii Minerali v. Sun Oil Co., 29 
BH. (2d) 7443) New) York. I. Ins: Co: 
v. Bidoggia, 17 F. (2d) 112; Western 
Ranches vy. Custer County, 89 Fed. 
577 [rev on other grounds 97 Fed. 
483, 38 CCA 298]; Seligman v. Santa 
Rosa, 81 Fed. 524. 

Cal.—Cuneo v. Lawson, 203 Cal. 190, 
263 P 530; In re Bixler, 194 Cal. 585, 
229 P 704; Boscus v. Bohlig, 173 Cal. 
687, 162 P 100; Hibernia Sav., etc., 
Soc. v." Thornton,’ 127 ‘Cal. 481.49 2 
573; Peo. ve. Johnson, 95) iCal: 471, 31 
P 611; De Toro v. Robinson, 91 Cal. 
871, 27 P 671; Fleming v. Wells, 65 
Cal. 3386, 4 P 197; Taylor v. Palmer, 
31 Cal. 240; Allred v. Sheehan, 54 Cal, 
A. 688, 202 P 681; Hill v. Moore, 47 
Cal. A, 353, 190 P 651; Mushet v. Los 
Angeles Public Serv. Dept., 35 Cal. 
A. 630, 170 P 653; Elliott v. Robbins, 
33 Cal. A. 577, 165 P 1042; Le Breton 
v. Stanley Contracting Co., 15 Cal. 
A. 429, 1145P 1028: 

Colo.—Industrial Commn. y. Peo., 


[§§ 944-946 


A demurrer for the reason that it at- 
tacks the sufficiency of the pleadings, and a motion 
for the reason that it is an application for an order 


[§ 946] b. Admissions Made by Motion. Like a 
demurrer, the motion admits the truth of all well 
pleaded facts in the pleadings of the opposing party,® 
together with all fair inferences to be drawn there- 


281 P 742; Larimer, etc., Reservoir 
Co: Vv. Kt’ Collins. Malling, “ete iCo, 
60 Colo. 241, 152 P 1160; Eppich v. 


Blanchard, 58 Colo. 139, 143 P 1036; 
pce v. Bush, 16 Colo. 484, 27 P 
720. 

D. C.—St. Clair v. Conlon, 12 App. 
161. 

Ida.—Coe v. Bennett, 39 Ida. 176, 
226 P 736; Wallace First Nat. Bank 
v. Callahan Min. Co., 28 .Ida. 627, 
155 P 673; Davenport v. Burke, 27 
Ida. 464, 149 P 511; Idaho Placer 


| Min. Co. v. Green, 14 Ida. 294, 94 PB 


161; Chemung Min. Co. v. Hanley, 9 
Ida. 786, 77 P 226; Walling v. Bown, 
Sy IGE Ru aie) (rae Te UNO) 

Iowa.—In re Kennedy, 
460, 135 NW 53. 

Kan.—Fielding v. Alkire, 124 Kan. 
592, 267 P. 597. 

Ky.—Miller v. Hart, 122 Ky. 494, 
91 SW 698, 29 KyL 73. 

La.—General Acc., etc., Assur. Corp. 
v. Ross, 155 La. 545, 99 S 443; Appala- 
Sete Corp. v. Ayo, 145 La. 201, 82 


Mich.—Fields v. Colby, 102 Mich. 
449, 60 NW 1048. 
Minn.—Minneapolis Trust Co. v. 
Birkholz, 172 Minn. 231, 215 NW 
223; State v. Schurz, 143 Minn. 218, 
173 NW 408; Schommer v. Flour City 
Ornamental Iron Works, 129 Minn. 
244, 152 NW: 535; Stewart v. Erie, 
ete,, ‘Transp., Co;.17. Minna 372, 
Mo.—State v. Wurdeman, 311 Mo. 
64, 277 SW 571; State v. Pollock, 310 
Mo. 620, 276 SW 20; Leahy v. Mercan- 
tile Trust Co., 296 Mo. 561, 247 SW 
396; State v. Stephens, 234 SW 65; 
State v. Reynolds, 280 Mo. 446, 218 
SW 334 [quash sub nom. Abbington 
v. Harwell, 201 Mo. A. 335, 211 SW 
885]; State v. McQuillin, 262 Mo. 256, 
171 SW 72; State v. Goffee, 192 Mo. 
670, 91 SW 486; Sternberg v. Levy, 
159 Mo. 617, 60 SW 1114, 53 LRA 438; 
Butler v. Lawson, 72 Mo. 227; Strong 
v. Gordon, 203 Mo. A. 470, 221 SW 770; 
Cox _v. Imes, (A.) 219 SW 399; State 
v. Duncan, 195 Mo. A. 541, 193, SW 
950; Dessauer vy. Supreme Tent K. 
M. W., 191 Mo. A. 76, 176 SW 4613 
Kavanaugh v. Supreme Council R. 
L., 158 Mo. A. 234, 138 SW 359; O’Day 
v. Sanford, 138 Mo. A. 343, 122 SW 3; 
Wertheimer-Swarts Shoe Co. v. Mc- 
Donald, 138 Mo. A. 328, 122 SW 5; 
Kemper v. Berkley, 79 Mo. A. 578. 
Mont.—Poulos y. Lyman Bros. Co., 
63 Mont. 561, 208 P 598; Floyd v. 
Johnson, 17 Mont. 469, 43 P 631. 


154 Iowa 


Nebr.—Abrahams _ v. Studebaker 
Corp., 113 Nebr. 721, 204 NW 786; 
Webster v. Hastings, 56 Nebr. 669, 


77 NW 127; Van Etten v. Kosters, 48 
Nebr. 152, 66 NW 1106. 
Nev.—Phenix v. Bijelich, 30 Nev. 


207, 95 P 351. 

N. Y.—Mathes v. McCarthy, 195 
N. Y. 40, 87 NE 768; Eaton v. Wells, 
82 N. Y. 576; Hurwitz v. Hurwitz, 216 
App. Div. 362, 215 NYS 184; Frank 
Gilbert Paper Co. v. Prankard, 204 
App. ‘Div. 83, 198. NYS 25° [aff 195 
NYS. 688]; Smathers v. Standard 
Oil Co., 199 App. Div. 368, 191 NYS 
843 [aff 233 N. Y. 617 mem, 135 NE 
942 mem]; Mulligan vy. Bond, ete. 
Guarantee Co., 193 App. Div. 741, is4 
NYS 429; Pure Strain Farms Co. y. - 
Smith, 179 App. Div. 960 mem, 166 
NYS 1111 mem; Field v. Empire Case 
Goods Co., 179 App. Div. 253, 166 NYS. 
509; Morey v. Schuster, 159 App. Div. 
602, 145 NYS 258 [rev 81 Misc. 515, 
142 NYS 1054, and mod on other 
grounds 162 App. Div. 924 mem, 146 
NYS 1101 mem (motion to amend or- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 946] 


from.® The party moving for judgment on the plead- 
ings also admits the untruth of his own allegations in 
so far as they have been controverted.7 


der den 163 App. Div. 937 mem, 148 
INVisiddisd ment [ant 27s IN Yeu O38, 
mem, 112 NE 1066 mem])}; Flatauer 
v. Loser, 156 App. Div. 591, 141 NYS 
951 [rev on other grounds 21m@N. Y. 
15, 104 NE 1123]; Simon v. Bierbauer, 
154 App. Div. 506, 189 NYS 327; Felt 
v. Germania L. Ins. Co., 149 App. Div. 
14, 133 NYS 519; Emanuel v. Walter, 
138 App. Div. 818, 123 NYS 491; Clark 
Vv. Levy, 130 App. Div. 389, 114 NYS 
890, 1 NYCivProcNS 70; Dussault v. 
Wellman, 130 Misc. 614, 224 NYS 321; 
Ryder v. Pyrke, 130 Misc. 505, 224 NYS 
289; Unger v. Weisner, 129 Misc. 363, 
221 NYS 489; Hearn y. Leary, 125 
Misc. 446, 211 NYS 668 [aff 215 App. 
Div. 735 mem, 212 NYS 828 mem]; 
Webster v. Roe, 124 Misc. 110, 207 
NYS 102 [rev on other grounds 212 
App. Div. 756, 210 NYS 366 (aff 241 
N. Y. 570 mem, 150 NE 559 mem)]; 
Hobaica v. Byrne, 123 Misc. 107, 205 
NYS 7; Poss v. Gottlieb, 118 Misc. 
318, 198 NYS 418; Oswego v. People’s 
Gas, ete., Co., 116 Misc. 354, 190 NYS 
39; Mulkins v. Snow, 106 Misc. 556, 
175 NYS 44° [aff 189 App. Div. 923 
mem, 178 NYS 905 mem]; Messer- 
smith v. American Fidelity Co., 101 
Misc. 598, 167 NYS 579 [rev on other 
grounds’ 187 App. Div. 35, 175 NYS 
169) (afl 232 N: °¥. 164571333" NB! 432; 
19 ALR 876)]; Spielberg v. Canada 
SS. Lines, Ltd., 98 Misc. 304, 162 NYS 
610; Kamenitsky v. Corcoran, 97 
Misc. 384, 161 NYS 756 [rev on other 
grounds 177 App. Div. 605, 164 NYS 
297]; Guggenheim v. Guggenheim, 
95" Misc: 332, 159 - NYS 333) Fried —-v. 
Rivkin, 94 Misce.-319, 158 NYS 373 
[dism app 93 Misc. 461, 158 NYS 
447]; Continental Securities Co. v. 
Belmont, 75 Misc. 234, 133 NYS 560 
[aff 150 App. Div. 298, 134 NYS 
635 (app to Ct. of App. granted 150 
App. Div. 911 mem, 135 NYS 1106 
mem, and aff and cert questions an- 
swered 206 N. Y. 7, 99 NE 138, 51 
LRANS 112, AnnCasi914A 777)]; 
Chapman v. Read, 73 Misc. 401, 133 
NYS 281; Gianuso v. Weiss, 191 NYS 
118; Cook v. Lehigh Valley R. Co., 
181 NYS 217; Feil v. Feil, 178 NYS 
197 [rev on other ground 191 App. 
Div. 840, 182 NYS 280]; Cohen v. 
Frankel, 152 NYS 1018. But see Rep- 
pert v. Hunter, 180 App. Div. 680, 167 
NYS 857 [rev 164 NYS 557] (certain 
allegations in a reply, even if they 
concluded plaintiff, were held not to 
conclude defendant on his motion for 
judgment on the pleadings). 

N. C.—Churchwell v. Branch Bank- 
ing, etc., Co., 181 N. C. 21, 105 SE 889; 
Helms vy. Holton, 152 N. C. 587, 67 SE 


1061. 

N. D.—Yancey v. Boyce, 28 N. D. 
187, 148 NW 539, AnnCas1916H 258. 

Oh.—Hamilton v. Ohio State Bank, 
ete., \Co., 20 Oh. A. 4938, 152 NE 731. 

Okl.—Taylor vy. Phillips, 136 Okl. 
283, 277 P 923; Taylor v. Phillips, 136 
Okl. 277, 277 P 923; Thomas v. Bank 
of Commerce, 133 Okl. 46, 271 P 233; 
Inter-State Mortg. Trust Co. y. Duke 
Poor Buffalo, 127 Okl. 269, 260 P 768; 
Ferrell v. Mountain View, 127 Okl. 
246, 260 P 470; State v. Sutton, 127 
Okl. 35, 259 P 551; White v. Knox, 
126 Okl. 124, 258 P 889; Carlin Bldg. 
Co. v. Smith, 125 Okl. 300, 258 P 910, 
State v. Wilson, 124 Okl. 236, 254 P 


968; Huckins Hotel Co. v. South- 
western Bell Tel. Co., 117 Okl. 229, 
245 P 838; Sapulpa Bd. of Education 


v. Broadwell, 117 Okl. 1, 245 P 60; 
Redskin Min. Co. v. McNeal Mach. Co., 
108 Okl. 213, 234 P 985; Johnson v. 
Furchtbar, 96 Okl. 114, 220 P 612; 
Hill v. Bucy, 95 Okl. 275, 219 P 124; 
Horton v. Foley, 94 Okl. 9, 220 P 907; 
Qualls v. Merchants’, etc., Nat. Bank, 
88 Okl.. 150, 212 P 308; Mires v. Ho- 
gan, 79 Okl. 233, 192 P 811; Deming 
Inv. Co. vy. Reed, 72 Okl. 112, 179 P 
85; Griffin v. Culp, 63° Okl. 310, 174 
P 495; C. E. Sharp Lumber Co. v. Kan- 
sas Ice Co., 42 Okl. 689, 142 P 1016. 
Or.—Logan y. Illinois Rivers Dev. 


PLEADING 


On plain- 


Cone P2450 Smith vy. Aplanalip; 
£265 Or, 213, 267 PP" 1070;" Bernert v. 
Multnomah Lumber, ete., Co., 119 Or. 
44, 247 P 155, 248 P 156. 

Pa.—Rubinsky v. Kosh, 296 Pa. 
285, 145 A 836; Morrison v. Warner, 
197 ..Pas 59, 46 A 1030; Merchants’ 
Nat. Bank v. Eckels, 191 Pa. 372, 43 
A 245; Johnston v. Callery, 173 Pa. 
129, 33 A 1086; Souder’s App., 169 
Pa. 249, 32 A 418; Hicks v. Northern 
Liberties Nat. Bank, 168 Pa. 638, 32 
A 63; Class v. Kingsley, 142 Pa. 636, 
21 A 902; Third Reformed Dutch 
Church v. Jones, 132 Pa. 462, 19 A 
279;  Knerr: v. Bradley, 105. Pa. 190; 
ee Conn Bersy Teo, 4) Pa. Dist 

S. D.—Highrock v. Gavin, 43 S. D. 
315,. 179) IN We A? 

Tex.—Floyd v. Turner, 23 Tex. 292. 

Utah.—Mammoth City v. Snow, 253 
P 680. 

Wash.—Pratt v. Rhodes, 142 Wash. 
411, 253 P 640, 256 P 503; Fishburne 
ue Pes giare tiga Bank, 42 Wash. 473, 85 

Wis.—Madregano v. Wisconsin Gas, 
etc., Co., 181 Wis. 611, 195 NW 861. 

[a] EBxamples.— (1) Defendants’ 
cross motion for judgment on the 
pleadings admitted the allegations of 
the complaint. Rabenstein v. More- 
house, 128 Misc. 385, 219 NYS 560 
[aff 220 App. Div. 745 mem, 221 NYS 
891 mem]. * (2) For the purpose of 
plaintiff's motion for judgment on 
the pleadings and findings, allegations 
of answer, unless contradicted by 
stipulation of the parties as to facts, 
must be assumed to be true, although 
referred to in such stipulation. Co- 
burn vy. Simpson, 102 Kan. 234, 170 
P 383. (3) The admission, by motion 
for judgment on the pleadings, of an 
allegation that an agreement to re- 
new a note was executed at the same 
time as the note binds the plaintiff, 
although the note was dated a day 
earlier. Farmers’, etc., Bank vy. Laird, 
188 Mo. A. 322, 175 SW 116. (4) An 
allegation of the landlord’s petition 
that the tenancy was originally for 
one month, continued by the tenant’s 
holding under the terms of the orig- 
inal agreement, is admitted by mo- 
tion for judgment on the pleadings, 
and the tenant cannot assert a new 
agreement. Oppenheimer, etc., Real- 
ty Co. v. Wendler, 111 Mise. 177, 181 
NYS 1. (5) In action by executors 
for the death of defendant’s em- 
ployee, for purposes of the employ- 
er’s motion for judgment on the 
pleadings, consisting of complaint, 
answer, and reply, decedent’s status 
as employee within the terms and 
protection of the Workmen’s Com- 
pensation Law is fixed by the allega- 
tions of the ‘complaint. Nulle sv. 
pees 185 App. Div. 351, 173 NYS 
Statements in bill of particu- 
lars.—On defendants’ motion for 
judgment on the pleadings, plaintiff's 
bill of particulars forms part of the 
pleadings, and the facts stated there- 
in must be deemed to be true. Max- 
herman Co. vy. Alper, 210 App. Div. 
389, 206 NYS 233 [rev 120 Misc. 715, 
200 NYS 311]. 

{c] Effect of admission.—(1) The 
admission is made only for the pur- 
pose of procuring a judgment in the 
movant’s favor. Hale v. Gardiner, 
186 Cal. 661, 200 P 598; Wallace First 
Nat. Bank v. Callahan Min. Co., 28 
Ida. 627, 155 P 673; Hoge v. Whit- 
ham, 120 Kan. 341, 242 P 1021; Golde 
Clothes Shop v. Loew’s Buffalo The- 
atres, 198 NYS 457 [aff 206 App. Div. 
730 mem, 199 NYS 924 mem (rev 
on other grounds 236 N. Y. 465 mem, 
141 NE 917 mem)]; Gianuso v. Weiss, 
191 NYS 118. (2) The effect of the 
admissions is not to require that, 
where one party makes a motion for 
judgment on the pleadings and fails, 
the other party is entitled to judg- 
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tifi’s motion for judgment on the pleadings where his 
complaint has been answered the court must assume 
the truth of the allegations in both pleadings,® and 


ment, where his controlling aver- 
ments are sufficiently denied. Smith 
v. Miller, 289 Pa, 184, 137 A. 254; 
Deaver v. Patterson, 119 Wash. 375, 
205 P 1044. 

[d] Matters not well pleaded need 
not be denied and are not confessed 
by motion for judgment on the plead- 
ings. State v. Guinotte, (Mo. A.) 282 
SW. 68; State. vi Cass County Ct; 
(Mo. A.) 119 SW 1014; State v. Cass 
Terese Cte 13 Mo. RA 6938). ELON Swi 


[e] Conclusions.—(1) a motion for 
judgment on the pleadings does not 
admit conclusions of the _ pleader. 
State v. Wurdeman, 311 Mo. 64, 277 
SW 571; Frank Gilbert Paper Co. v. 
Prankard, 204 App. Div. 83, 198 NYS: 
25 [aff 195 NYS 638]; Kavanaugh v. 
Kavanaugh Knitting Co., 184 App. 
Div. 650, 172 NYS 576 [rev on other 
grounds 226 N. Y. 185, 123 NE 148]; 
Faas v. Armstrong, 170 App. Div. 596, 
156 NYS 806; Dugand v. Indemnity 
Ins. Co. of North America, 122 Misc. 
639, 208 NYS 541; McCarthy v. Fitz- 
gerald, 139 NYS 950. (2) On a mo- 
tion for judgment on.the pleadings: 
in an action for libel, the complaint 
must be taken as true; but this does: 
not include the allegation that the 
alleged defamatory matter was im- 
pertinent and not privileged, which 
is a mere conclusion of law. Chap- 
man v. Dick, 197 App. Div. 551, 188 
NYS 861 [aff 198 App. Div. 1019 mem, 
190 NYS 917 mem]. (3) Motion for 
judgment on the pleadings, dismiss- 
ing the complaint, does not admit any 
conclusions in the complaint, or con- 
struction put on contract by the 
pleading, nor concede the correctness 
of any inference drawn from the facts 
alleged but, where the contract is at- 
tached to the complaint, the terms of 
the contract control. Lovett v. Loes- 
er 124) Mise, 78a, 2O7MINYS) Wao) 
Where, in an action on a note, the 
answer merely stated that the cause 
of action was barred by limitations, 
a motion for judgment on the plead- 
ings did not admit the truth of the 
allegation that the cause of action 
was barred. Daniels v. Daniels, 3 
Cal. A..294, 85 P 134. 

6 Frank Gilbert Paper Co. v. 
Prankard, 204 App. Div. 83, 198 NYS 
25°‘faff 195 NYS 688);- Taylor v. 
Campbell, (Okl.) 281 P 243; Sapulpa 
Bd. of Education v. Broadwell, 117 
Okl. 1, 245 P 60; Rubinsky v. Kosh,. 
296 Pa. 285, 145 A 836. 

7. Ida.—Coe v. Bennett, 39 Ida. 
176, 226 P 736; Idaho Placer Min. Co. 
v. Green, 14 Ida.294, 94 P 161; Wall- 
ing v. Bown, 9 Ida. 184, 72 P 960. 

Nev.—Phenix v. Bijelick, 30 Nev.. 
Loy Vometools 


N. Y.—Brodsky v. Rieser, 195 App. 


Div. 557; 186 NYS 841 
Okl.—Taylor v. Campbell, 281 P 
243; Geck v. Security State Bank, 


133 Okl..67, 271 P 152) Cardin Bide: 
Co. v. Smith, 125 Okl. 300, 258 P 910; 
Hurie v.: Quigg, 121 Okl.- 80, 247 P 
677; Qualls v. Merchants’, ete., Nat. 
Bank, 88 Okl. 150, 212 P 308; Mires 
v. Hogan, 79 Okl. 233; 192 P 811. 
Utah.—Mammoth City v. Snow, 253 
P 680. 
119: 


Wash.—Deaver v. 
Wash. 375, 205 P 1044. 

| Rule is applicable where al- 
legations are deemed controverted by 


Patterson, 


[a] 


statute. Chemung Min. Co. v. Han- 
ley,. 99 Idan 186) "7G PS 226 eel va vy. 
Seely, 164 App. Div. 650, 150 NYS 


66;. Taylor v. Phillips, 136 Okl. 283, 
277 P 923; Barton v. Simmons, (Or.) 
AO ae Soe 


8 Smathers v. Standard Oil Co., 
199° Apps Div. 368,191 NYS) 843) [aft 
233 N. Y. 617 mem; 135 NE 942 mem]. 
See Dealy v. Klapp, 199 App. Div. 
150, 191 NYS 457 (only the uncontro- 
verted allegations of the complaint 
ean be considered in support of the 
judgment). 
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where his complaint has been demurred to, it must 
On defendant’s motion, 
where the pleadings consist of a complaint and an- 
swer, while it has been held that the answer may be 
taken as true,t® it appears that the general rule is 
otherwise,?* although the answer may serve to put in 
issue the allegations of the complaint.” 

Submission of case on pleadings. 
submission on the pleadings without evidence, the al- 
legations of the answer are to be taken as true.?® 
And where a ease is submitted on a verified petition 
and answer, and no testimony is adduced, the allega- 
tions of the answer are to be taken as true.** 

[§ 947] c. Motion as Searching Record. On a mo- 
tion for judgment on the pleadings, the complaint 
must be searched as on demurrer ;*® and, according to 
the prevailing rule, the motion may be carried back 
and sustained against a prior pleading of the party 
making the motion,!® and the court will consider the 
whole record and give judgment for the party who, 


be considered as true.® 


9. Farrelly v. Wells, 115 Misc. 632, 
ae raha 34. 

0. Duteau v. Dresbach, 113 Wash. 
B45. 194 P 547, 16 ALR 1430. 

11. Fowler v. Stuart, 197 App. Div. 
736, 189 NYS 639; Bannister v. Michi- 
gan Mut. L. Ins. ConsilipeApp. Div. 
765, 97 NYS 848; Drake v. Hodgson, 
207° App. Div. 783, 202 NYS st3ss 
Smith y. Jackson, 97 Or. 479, 192 P 
412. 

[a] In Missouri it has been held 
that, in a motion for a judgment on 
the pleadings, the pleadings of mov- 
ant cannot be considered. State v. 
Duncan, 195 Mo. A. 541, 193 SW 950. 

12. Ryder v. Pyrke, 130 Misc. 505, 
224 NYS 289. 

13. Schwab v. Richardson, 188 Cal. 
27, 204 P' 396. 

Tal In Kentucky, under Civ. Code 
Pract. § 366, providing that plaintiff 
shall be entitled to a trial in an equi- 
table action at the first term after 
the summons has been served, etc., 
if no issue of fact is made by the 
pleadings,- or if plaintiff consents 
that the statements of the answer 
may be taken as true, the averments 
of an answer will not be taken as 
true unless plaintiff consents in terms 
that they shall be so taken, and a mo- 
tion by plaintiff to submit does not 
have this effect. Frankfort v. Bris- 
Jan, 126 Ky. 477,°104 SW 311, 1199, 
31 KyL 867, 32 KyL 3877. 

14. Dorsey v. Dorsey, 140 Md. 167, 
116 A 915; Daugherty v. Daugherty, 
82 Md. 229, 33 A 541. 

15. McCarthy v. Heiselman, 140 
App. Div. 240, 125 NYS 13. 

Demurrer searching record see su- 
aps § 547 et seq. 


Colo.—Peo. v. Brown, 23 Colo. | 


4280 “48 P 661. 

Mo.—Hart v. Harrison Wire Co., 
91 Mo. 414, 4 SW 123. 

N. Y.—Van Alstyne v. Freday, 41 
N. Y. 174; MecMoran v. Lange, 25 
App. Div. 11, 48 NYS 1000; Goldstein 
Vv. Michelson, 45 Misc. 601, 91 NYS 
33. Contra Corn Exch. Bank v. West- 
ern Transp. Co., 15 AbbPr 319 note, 

Okl.—Thomas v. Bank of Com- 
merce, 133 Okl. 46, 271 P 233; Hurie 
v. Quigg, 121 Okl. 80, 247 P 677; Red- 
skin Min. Co. v. McNeal Mach. Cor, 
108 Okl. 213, 234 P 985; Deming Inv. 
Co. v. Reed, 72 Okl. 112, UES) Seats 


; 23 
Pan Dist. 1.95. 
S. C.—Reynolds v. Torrance, 5 S. 
On a04:9). 
Tex.—Kimmarle v. Houston, etce., 


R. Co., 76 Tex. 686, 12 SW 698. 
Wash.—Rockford Shoe Co. v. Ja- 
cop, 6 Wash. (421, 33 P 1057. 
17. Craig v. Langmade, 117 Kan. 
504, 232 P 237; Thomas v. Bank of 


Commerce, 133 OK1. 465. 20d 233% 
Hurie v. Quigg, 121 Okl. 80, 247 P 
677; ‘Vinson v. U. S. Fidelity, etc., 


PLEADING 


facts the moving 


On plaintiff’s 


between them. 


Cor, 9 Okie 3.9250 se 900. a Walker 
v. Von Wedel, 108 Okl. 292, 237 P 
86; Redskin Min. Co. v. McNeal 
Mach. Co;, 108 OK 218,234 P 9385; 
Mires v. Hogan, 79 Okl. 233, 192 P 
811; Susquehanna F. Ins. Co. v. Leib, 
8 Del. Co. (Pa.) 103; Deaver v. Pat- 
terson, 119 Wash. 375, 205 P 1044; 
State v. King County Super. Ct., 87 
Wash. 524, 151 P 1126. 

18. Boldt v. West Point First Nat. 
Bank, 59 Nebr. 283, 80 NW 905. 

19. Texas Co. v. Atlantic Refining 
Co., 255 Fed. 417; Basile v. Kentucky 


Distilleries, ete., Co., 210 App. Div. 
710, 206 NYS 264. 
{a] Ordinarily affirmative relief 


should not be granted on motion for 
judgment on pleadings without full 
inquiry, where the transactions in- 
volved leave a question as to the pro- 
priety of giving it. Basile v. Ken- 
tucky Distilleries, etc., Co., 210 App. 
Div. 710, 206 NYS 264 


20. Jackisch v. Quine, 62 Colo. 72, 
160 P 186; Stuart v. Colorado Hast- 
ern RR. Cos, 61 (Colo. 53, 1 Loon Loge 


Seaton Mountain Electric Light, etc., 
Co. v. Idaho Springs Inv. Co., 49 Colo. 
Veoee Ltd Gy PASS 34S 3 eEVAINGS Oger 
Thomas v. Ray, 48 Colo. 423, 110 P 


77; Hoover v. Horn, 45 Colo. 288, 101 
P 55; Roberts v. Colorado Springs, 
OtCey Rea Cos. 5 Colon vE RS, Od ees Ol 


Perrin v. Smith, 39 Colo. 404, 89 P 
648; Moore v. Kline, 26 Colo. A. 334, 
143 P 262; Equity Co-Op. Assoc. v. 
Equity Co-Op. Milling Co., 63 Mont. 
26, 206 P 349; White v. Hocker, 58 


Okl. 38, 158 P 440 

21. Colo.—Larimer, etc., Reservoir 
Co. Ve, Wt ‘Collinssavillline svete: “Cos 
60 Colo. 241, 152 P 1160; Fehringer 
v. Hy Ho. Martin Drie i€o:, 56 ‘Colo, 
445, 138 P 1007; Williams v. Rocky 
Mountain Fuel Co., 55 Colo. 133, 133 
RP 742. 

- Ky.—Fergerson v. Rieke, 223 Ky. 
321, 2 SW (2d) 405. 

Nev.—Edwards v. Jones, 49 Nev. 
342, 246 P 688. 

v. Phillips, 136 Okl. 


283, 277 P 923; Hughes v. Sparks, 98 
Okl., 208, 224 Pp 957; Mires v. Hogan, 
79 Ok1. 233, 192 P* side 

Vt.—Pierce v. Mitchell, 87 Vt. 538, 
90) xA. (5.77. 

22. Coe v. Bennett, 39 Ida. 176, 226 
P 736; Davenport v. Burke, 27 Ida. 
464, 149 P 511; Idaho Placer Min. 
Co. v. Green, 14 Ida. 294, 94 P 161; 


Hughes v. Sparks, 98 Okl. 208, 224 
P 957. 
23. Johnson v. New York L. Ins. 


Co., 56 Colo. 178, 188 P 414, LRA1916A 
868; Davenport v. Burke, 27 Ida. 464, 
149 P 511; Latham v. Latham, 184 N, 
C. 55, 113° SH 623, 

24. Fish v. Robinson, 14 Oh. Cir. 
Cia iN: AS) 64142338 Olena) mC Eso on 
Thomas v. Bank of Commerce, 133 
OK 46,271 233. 


on the whole, appears entitled to it.17 
immaterial upon whom rests the burden of proof.18 

[§ 948] 3. Grounds—a. In General. 
should not be rendered on the pleadings unless the 
right thereto is clear,?® or unless under the admitted 
party is entitled to judgment with- | 
out regard to what the findings might be on the facts 
on which i issue is joined,?° or Fanless the court can de- 
termine from the pleadings the rights of the parties 
to the subject matter in controversy, and pronounce 


a judgment with respect thereto, which will be final 
21 


[$§ 946-948 
It is wholly 


A judgment 


Such a judgment is allowable not 


for lack of proof, but for lack of an issue;?? hence, 
it is proper where the pleadings entitle the party to 
recover without proof,?® as where they disclose all 
the facts,?* or where the pleadings present no issue 
of fact?® or an immaterial issue.?°® 

Where a material issue is tendered by the plead- 
ings, judgment on the pleadings is improper.?* Judg- 
ment on the pleadings cannot be rendered for plain- 


25. Peo. v. Northern R. Co., 42 N. 
Y. 217 [aff 53 Barb. 98, and writ of 
error dism 12 Wall. (U. S.) 384, 20 
L. ed. er Rapa v. Quigg, 121 Okl. 


Harkins v. Bruns, (Cal. A.) 274 
P 82; Coker v. Watson, 123 Okl. 199, 
252 P 829; Ramaswany v. Hammond 
Lumber: Co., 78 Or. 407, 152 P 223. 

27. U. S.—Commercial Credit Co. 
ve Semon, ii33- BY (2d): 18563405 Sie 
One Quart Bottle of ‘Alleged Whisky, 
29 F. (2d) 929; Fleming v. Bowers, 
Lie a) 789: Andrew Jergens Co. 
v. Bonded Products Corp., 9 F. (2d) 
114; Barnes v. Southern Pac. Co., 
300 Fed. 481; Klink vy. Chicago, etce., 
Re-Co., 219% Hed) 45 7iail3 5 iCCAy EGO. 
McGrath: v. Valentine, 167 Fed. 473, 
93 CCA 109; Kimber v. Gunnell Gold 
Min; ,ete.,.Coj,al26aed. 1373.61) COA 
203; Custer County v. Western 
Ranches, 97 Fed. 483, 38 CCA 298 
[rev 89 Fed. 577]. 

Ala.—Travis v. Tartt, 8 Ala. 574. 

Alaska.—Tanana Valley R. Co. v. 
NER Ren ce ars Bank, 4 Alaska 

Ariz.—Merchants’, ete, Bank v. 
Hammons, 272 P 652; Bache v. Bache, 
262 P 11; Ollason v. Glasscock, 26 
Ariz. 193, 224 P 284. 

Ark.—Davies v. Patterson, 132 
Ark. 484, 201 SW 504, 507, LRA1918D 
825 [quot Cyc]. 

Cal.—Casci v. Ozalli, 158-Cal. 282, 
110 P 932; Prost v. Moore, 40 Cal. 
347; Harkins v. Bruns, (A.) 274 P 82; 
Johnson v. Kvale, (A.) 271 P 879; 
Manchester Moneta Ave. State Bank 


v. Smith, (A.) 265 P 981; Long v. 
Chronicle Pub. Co., 68 Cal. A. 171, 228 
Pests. 

Colo.—Colorado Trout Fisheries, 


Inc. v. Welfenberg, 273 P17; Rado- 
vich v. Radovich, 84 Colo. 250, 269 P 
22; Reagan v. Daniels, 70 Colo. 373, 
201 “PP 8893= Cook GR. Signal! Coser: 
Buck, 59 Colo. 368, 149 P 95; Weaver 
Vv. New Jersey Fidelity, ete. InswCos 
56 Colo. 112, 136 P 1180, 51 LRANS 
414; Eppich Vv. Blanchard, 50 Colo. 
139, 143 P 1035; Thomas v. Ray, 48 
Colo. 423,110 P TT: Cache La Poudre 
Irr. Ditch Co. v. Hawley, 43 Colo. 32, 
9b P3817)" Perrin N.C Smith) 389 Colo. 
404, 89 P 648; Salisbury v. La Fitte, 
22 Colo. A. 90; 123; PR 124% 

Ga.—MeNeil v. Ellis, 4 Ga. A. 530, 
61 SE 1050. 

Ida.—Coe v. Bennett, 39 Ida. 176, 
220: se eo. Davenport. v. Burke, 27 
Ida. 464, 149 P 511; Idaho Placer Co. 
Vv. Green, 14 Ida. 294, 94 P 161; Mills 
Novelty Co. v. Dunbar, 11 Ida. 671, 83 
P 932; Alspaugh v. Reid, 6 Ida. 923: 
55 P 300. 

Ill.—George B. Swift Co. v. Gay- 
lord, 126 Ill. A. 281 [rev on other 
grounds 229 Ill. 330, 82 NE 299]. 

Ind.—Lake County v. State, 179 
Ind. 644, 102 NE 97. 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Iowa.—Parker.v. Des Moines Life 
Assoc., 108 Iowa 117, 78 NW 826. 

Kan.—Reynolds v. Reynolds, 123 
Kan. 666, 256 P 1018; Thompson v. 
-Downes, 114 Kan. 205, 216 P 824; 
Cargill Commn. Co. v. Mowery, 99 
Kan. 389, 161 P 634, 162 P 313; Brown 
v. Modern Woodmen of America, 97 
Kan. 665, 156 P 767, LRA1916E 588; 
BA aaa v. Dennis, 73 Kan. 778, 85 


Ky.—Combs v. Spicer, 226 Ky. 270, 
10 SW (2d) 810; Continental Ins. Co. 
v. Brown, 216 Ky. 19, 287 SW 16; Coff- 
man v. Saat, 208 Ky. 591, 271 SW 668; 
Nichols Contracting Co. v. Barbour- 
ville First Nat. Bank, 205 Ky. 661, 
266 SW 3860; Johnson v. Boggess, 179 
Ky. 649, 201 SW 42; Muncy v. Smith, 
142 Ky. 201, 183 SW 1152; Gatliff v. 
Johnson, 140 Ky. 282, 130 SW 1100. 

La:—Southport Mill v. Friedrichs, 
167 La. 101, 118 S 818. 

Minn.—John Hancock Mut. L. Ins. 
Co. v. Meester, 173 Minn. 18, 216 NW 
329;' Callaway v. Seaton, 156 Minn. 
224, 194 NW 622; Blankenburg v. 
Minneapolis Steel, etce., Co., 150 Minn. 
527, 184 NW 368; St. Paul v. Great 
Northern R. Co., 141 Minn. 428, 170 
NW _ 512. 

Miss.—Mullican v. Meridian Light, 
etc., Co., 121. Miss. 806, 83'S 816, 9 
ALR 165. 

Mo.—Sullivan v. Harrisonville 
Bank, 293 SW 129; U.S. Equitable L. 
Assur. Soc. v. National Bank of Com- 
merce, (A.) 181 SW 1176 [aff 197 SW 
115]; O’Connell v. St. Louis Transit 
Co., 148 Mo. A. 416, 128 SW 30. 

Mont.—State v. Dilworth, 76 Mont. 
218, 246 P 167; Equity Co-Op. Assoc. 
v. Equity Co-Op. Milling Co., 63 Mont. 
26, 206 P 349; R. M. Cobban Realty 
Co. v. Donlan, 51 Mont. 58, 149 P 484. 

Nev.—Parks v. Western Union Tel. 
Co., 45 Nev. 411, 197 P 580, 204 P 884; 

N. J.—Smith v. Hopping, 88 N. J. L. 
1955. 9d0 A 9932 

N. M.—Page v. Gallup, 26 N. M. 
239, 191 P 460 

N. Y.—Harley Ve Plant 210) Nae Ye 
405, 104 NE 946; Ansil Trading Corp. 
Vv. Hector, 225 App. Div. 8138 mem, 232 
NYS 389: Moloughney v. Deiches, 
221 App. Div. 574, 224 NYS 614; Kap- 
pelmeier v. Newton Garage, 221 App. 
Div. 564, 224 NYS 623; Greenberg v. 
Massachusetts Bonding, etc., Co., 220 
App. Div. 618, 222 NYS 328; Rollton 
Syndicate v. Widlitz, 219 App. Div. 
537, 219 NYS 383; Lowe v. Plainfield 
Trust, Co.,,216App: Divi 72; 215 NYS 
50; Panzica v. Boasberg, 214 App. 
Div. 752, 209 NYS 593 [mod 202 NYS 
321]; Rahe Match Co. v. World Match 
Corp., 213 App. Div. 729, 211 NYS 425; 
Peabody vy. Interborough Rapid Tran- 
sit Co., 212 App. Div. 502, 209 NYS 
880 [mod 121 Misc. 647, 202 NYS 
287]; Interstate Pulp, ete, Co. v. 
New York Tribune, 207 App. Div. 453, 
202 NYS 232; Karlson v. Frazar, 203 
App. Div. 879, 196 NYS 411; Wilson 
v. Hartford F. Ins. Co., 190 App. Div. 
506, 179 NYS 867 [aff 229 N. Y.° 612 
mem, 129 NE 929 mem]; Patterson v. 


J. Walter Gage Realty Co., 164 App. 
Div. 787,150 NYS 215; Godwin v. 
Liberty-Nassau_ Bldg. Co., 144 App. 


Div. 164, 128 NYS 791; Emanuel v. 
Waltér, 138 App. Div. 818, 123 NYS 
491; Electric Paint, etc., Co. v. Bing- 
‘fhamton Woven Wire Spring Co., 134 
Misc. 638, 236 NYS 337; McCormack 
v. Halstead, 132 Misc. 916, 231 NYS 


213; Dussault v. Wellman, 130 Misc. 
614, 224 NYS 321; Ryder v. Pyrke, 
130 Misc. 505, 224 NYS 289; Zinco 


v. Reisenfeld, 129 Misc. 582, 222 NYS 
156; Unger v. Weisner, 129 Misc. 363, 
221 NYS 489; Levitas v. Yarmel 
Realty Corp., 127 Misc. 627, 216 NYS 
419: Kelvin Engineering Co. v. Blan- 
co, 125 Misc. 728, 210 NYS 10; George 
F. Hinrichs, Ine. v. New York City, 
121 Misc. 592, 201 NYS 377 [aff 213 
App. Div. 863 mem, 209 NYS 836 
mem]; Wilson v. Rowan, 118 Misc. 
446, 193 NYS 541; Lowy v. Hard- 
man, 95 Misc. 518, 159 NYS 649 [aff 
M6 Apps Div, 121, 162, NYS. 461)]4 
Theobald v. U. S. Rubber Co., 83 Misc. 
627, 146 NYS 597; Gibbs v. Title 
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Guaranty, etc., Co., 79 Misc. 247, 139 
NYS 945 [aff 165 App. Div. 985 mem, 
150 NYS 1087 mem]; Furmans v. 
Gough, 70 Misc. 337, 128 NYS 722; 
Peo. v. Westchester Tract. Co., 56 
Misc. 364, 106 NYS 389; Begy v. How- 
ard, 201 NYS 273; Golde Clothes 
Shop v. Loew’s Buffalo Theatres, 198 
NYS 457 [aff 206 App. Div. 730 mem, 
199 NYS 924 mem (rev on other 
grounds 236 N. Y. 465 mem, 141 NE 
917 mem)]; Gianuso v. Weiss, 191 
NYS 118; Ginsberg v. Brody, 185 
NYS 46; Caron v. Spiegel, 180 NYS 
416; Feil v. Feil, 178 NYS 197 [rev on 
other grounds 191 App. Div. 840, 182 
NYS” 280];.. Albany Sav. Bank’ v. 
Kingsbury-Leahy Co., 178 NYS 195; 
Gaston v. Wolf, 162 NYS 274; City 
Credit Co. v. Donahue, 131 NYS 580. 

N. C.—Harvey v. Oettinger, 194 N. 
C. 483, 140 SE 86; Barnes v. People’s 
Bank, ete., €Co., 194 N. C. 371, 1389 SH 
689; North Carolina Public Serv. Co. 
v. Southern Power Co., 181 N. C. 356, 
107 SE 226; Churchwell v. Branch 
Banking, etc., Coy, 181 N.C. 21,105 SE 
889; Alston v. Hill, 165) NitC. 255, 81 
SE "291; Newsome v. Ahoskie Bank, 
165 N. C. 91, 80 SE 1062; Williams v. 
Hutton, etc. Co., 164 N.C. 216, 80 
SE 257; Penny v. Ludwick, 152 N. C. 
EUs) 67 SE 919; Lewis v. Foard, 112 

C. ed 17 SE 9. 

Nw. D —Erickson v. Hliott, La Ni D. 
889, 117 NW 361; Scott v. North- 
western Port Huron Co;, Li NyD? 3; 
115 NW 192; Viets v. Silver, 15 N. D. 
51, 106 NW 35. 

Oh.—Rhoades v. McDowell, 24 Oh. 
A. 94, 156 NE 526; Cincinnati, etc., 
Tract. Co. v. Milford, 21 Oh, A. 406, 
153 NE 208; Crew v. Pennsylvania 
Re Com 221) Ohi pA 4357 ello. Nie gbG 
Thompson v. Harbine, 20 Oh. A. 394, 
152° NE) 67st St Blizabeth Roman, 
etc., Catholic Union v. Hriez,10 Oh. 
A. 57; Dilworth v. Carmichael, 18 Oh. 
Cir. Ct. N. S. 386; Cleveland, "etc., ise 
Coty. ‘Crandall; 13) Oh. (Cink Ct Nis: 
196, 31 °Oh.’ Cir: Ct. 686; Hadley: v. 
Elis, “7 -Oh. Cir Ct: Ni S:. 313, 23 Oh: 
Cine Ctl 22: 

Okl.—Taylor v. Phillips, 136 Okl. 
283, 277 P 923; Simmons v. Howard, 
136 Okl. 118, 276 P 718; Inter-State 
Mortg. Trust Co. v. Duke Poor Buf- 
falo, 127 Okl. 269, 260 P 768; White 
Vv. Knox, £26) Okl, 1:24, 258 P8389; 
Childers v. New York L. Ins. Co., 117 
Langdon vy. State, 
213, 245 P 599; George v. 
Dawson, 102 Okl. 101, 227 P 843; 
Brock v..Hines, 97 Okl. 147, 223 P 
654; Smith v. Cottage Home Remedy 
Co., 91 Okl. 87, 216 P 163; Broadwell 
v. Dirickson, 85 Okl. 242, 205 P 751; 
Henryetta Spelter Co. v. Guernsey, 


82 Okl. 71, 198 P 495; Grimmett v. 
Grimmett, 80 Okl. 176, 195 P 133; 
Hawkins v. Ferguson, 79 Okl. 273, 


193-P 35; Miller v. State, 79 Okl. 266, 
192° P. 1093; Purdy v: State, ‘77 Okl. 
218, 187 P 800; Moore v. Continental 
Gin Co., 70 Okl. 202, 173 P 809; Smith 
v. Jos. W. Moon Buggy Co., 66 OKI. 
333, 169 P 875; Barnes v. Universal 
Tire Protector Co., 63 Okl. 292, 165 
P 176; Cobble v. Farmers’ Nat. Bank, 
158 P 364; Atwood v. Massey, 54 
. 178, 153 P 629; Dunn v. Ander- 
son, 51 Okl. 280, 151 P 1045; Shipman 
v. Porter, 48 Okl. 284, 149 P 902; 
Shipman v. Porter, 48 Okl. 265, 149 
P 901; Johnson vy. Johnson, 43 Okl. 
582, 143 P CLO St enlLOULs evel ory. 
Co. v. Kerns, 41 Okl. 167, 136 P 169; 
Goodman v. Broughman, 39 Okl. 585, 
136 P 420; Curtis, ete., Co. v. Pigg, 
39. Okl. 31, 134. P 1125; Fenton v. 
Burleson, 33 Okl. 230, 124 P 1087; 
Barnes vy. Davis, 30 “Okl. 511, 120. P 
275; Stauffer v. Campbell, 30 Okl. 76, 
80,7 Ls 391) [eit Cyc; 
Or.—Seeman vy. Kuehl, 281 P 185; 
Milton v. Hare, 280 P 511; Smith 
v. Aplanalp, 126 Or. 213, 267 P 1070; 
Oregon, etc., Colonization Co. v. Wil- 
loughby, 122 Or. 170, 257 P 812; Owen 
v. Leber, 112 Or. 136, 228 P 927’: State 
v. Plummer, 97 Or. 618, 189 ’p 405, 
191. PA 833); Wilson v. Portland, 87 Or. 
507, 169 Pp a lar (5 bi 22.210) We Mattson v. 
Dresser, 80 Or. 47, 155 P 1186; Moun- 
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tain Timber Co. v. Case, 65 Or. 417, 
133 P 92; Pacific Mill Co. v. Inman, 
50 Or) 22, 90° P 1099. 

Pa.—Thomas v. Employers’ Liabil- 
ity Assur. Corp., Ltd., 284 Pa. 129, 
130 A 322; Steel v. Levy, 282 Pa. 
338, 127 A 766; Smith v. Scholl, 262 
Pa. 124, 105 A 41; Pennsylvania R. 
Co. v. Midvale Steel Co; 9 Lan wWist. 
181. 


Philippine. —Roman Catholic Apos- 
ae Church v. Badoc, 6 Philippine 
345. 

Porto Rico.—Padro v. Valdes, 16 
Porto Rico 309. 

Tex.—Teal v. Lakey, (Civ. A.) 181 
SW 759. 

Utah.—Miller v. White, 258 P 565; 
Oleson v. Pincock, 68 Utah 507, 251 -P 
3; Mapleton y. Kelly, 39 Utah 252, 
iby ea. 

Wash.—Osmundsen v. Hammond, 
135 Wash. 17, 236 P 562; State y. La 
Vergne, 122 Wash. 517, 211 P 734; 
Yokohama Specie Bank v. Bush, 121 
Wash. 272, 209 P 676, 212 P 583; State 
v. Ramsey, 116 Wash. 541, 199 P 978. 

Alta.—Rutherford v. Taylor, 9 Alta. 
Wanna 24 DomLR 882, 8 WestWkly 

Ont.—Canadian Gen. Electric Co. 
v. Tagona Water, etc., Co., 6 Ont. L. 
641, 2 OntWR 1055, 24 CanLTOcc 
Notes 61;, Traplin v. Traplin, 3 Ont 
WR Re Spears v. Fleming, 19 Ont. 
Pr wl 

Newfoundl.—Nardini vy. Reid, 8 
Newfoundl. 

[a] Confession and avoidance.— 
No judgment will be rendered where 
the pleading avoids as well as con- 
fesses the facts alleged by the other 


perry Stevens v. Overturf, 62 Ind. 
Agile 
[b] Mere fact that the answer de- 


nies a material allegation in the com- 
plaint does not justify rendering a 
judgment against plaintiff on the 
pleadings. Klink v. Chicago, etc., R. 
Co., 219 Fed. 457, 135 CCA 169. 

[c] Motion by defendant on the- 
ory at variance with denial.—Where 
the complaint alleged that defend- 
ant some five years previously dug 
a ditch, whereby much water was 
cast on plaintiff’s land, and that this 
had been done continuously up ta 
the time of suit, and the answer de- 
nied a continuous trespass, and plead- 
ed the three-year statute of limita- 
tions, defendant’s motion for judg- 
ment on the pleadings, based on the 
statute and the theory of a continu- 
ous trespass, was properly refused, in 
view of the answer’s denial of a con- 
tinuous trespass. Roberts v. Bald- 
win, 155 N. GC. 276, 71 SH 319. 

{d] Order traversing the reply 
puts the reply in issue so that no 
judgment on the pleadings can be 
rendered. Conlee v. Gilbert, 214 Ky. 
484, 283 SW 440. 

[e] Other instances.—(1) Judg- 
ment cannot be granted for the want 
of answer to an amended petition, 
where its allegations are effectively 
denied by the answer to the original 
petition. Combs v. Spicer, 226 Ky. 
270, 10 SW (2d) 810. (2) Plaintiff, 
after denying an allegation of the 
answer, could not ask for judgment _ 
on the pleadings on the strength of 
such allegation. Epplett v. Empire 
Inv. Co., 99. Or; 6335194 P.46157005 
(38) Where it is necessary for plain- 
tiff to file reply to new matter set 
up in the answer, it is reversible er- 
ror to render judgment. on the plead- 
ings on plaintiff’s motion after his 
reply is filed. Peck v. Claremore 
First Nat. Bank, 50 Okl. 252, 150,P 
1039. .(4) In an action to set aside 
a special assessment for regrading 
a street, the complaint alleged that 
plaintiff's property was_ not liable, 
for in a prior condemnation proceed 
ing to widen the’ street it was deter- 
mined that the property was damaged 
more than benefited by the improve- 
ment. Defendants filed a general de- 
nial, and also affirmative defenses, 
to which a demurrer was sustained. 
It was held that plaintiff’s motion for 
judgment on the pleadings was prop- 
erly refused, for the denial put plain- 
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tiff where his allegations are sufficiently contro- 
verted,?S or where the answer sets up a good de- 
fense;*° nor ean judgment be rendered for defend- 
ant where his defense is put at issue,*° nor where his 
plea is insufficient.°1 In an action on contract, where 
defendant’s answer sets up the provisions of the con- 
tract relied on to defeat recovery, judgment on the 
pleadings cannot be granted for defendant unless 
some provision of the contract as a matter of law 


precludes recovery.*? 
Claim for unliquidated damages. 


In a suit for un- 
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the pleadings,?* except one for nominal damages ;*4 
and so where the only issue raised by the answer is 
as to damages, it is improper to sustain the motion.®® 
Under the practice obtaining in some jurisdictions, 
the court in granting judgment may require 
sessment of damages by the jury,?® and the denial of 
an allegation of damages does not prevent a judgment 
on the “pleadings. Pe 

[§ 949] b. Failure To ities The proper prac- 


the as- 


tice, where a reply is necessary and there is no reply, 


liquidated damages, no judgment may be rendered on 


tiffs on their proof, the sustaining 
of the demurrer establishing the law 
of the case only as to the affirmative 
defenses, and not as to the entire 
answer. McDonald v. Seattle, 61 
Wash. 696, 112 P 641; Levy v. Seattle, 
61 Wash. 540, 112 P 639. » (5) In suit 
for mandamus to compel issuance of 
a building permit, motion for judg- 
ment on the pleadings was properly 
denied, where the issue of material 
fact as to whether plaintiff had ex- 
pended money, etc., in reliance on a 
resolution of the council was unde- 
termined. Williams v. Smith, 76 Colo. 
151, 280 P 395. (6) In suit for _spe- 
cific performance of a contract to 
purchase real estate, defendant was 
entitled to show by extraneous evi- 
dence and circumstances that a pro- 
vision as to payment of liquidated 
damages was intended to create an 
exclusive remedy in case of a breach, 
and judgment for plaintiff on the 
pleadings was erroneous. Dealy v. 
Klapp, 199 App. Div. #250; 1910 NYS 


{[f] Admissions as overcoming de- 
nials.—A judgment on the pleadings 
is not authorized if the answer de- 
nies the material allegations of the 
complaint, although in a special de- 
fense separately stated the allega- 
tions formerly denied are admitted. 
Powe v. Vandament, 67 Cal. 332, 7 P 

{g] Burden of proof.—A judgment 
will not be rendered on the pleadings 
where they present an issue of fact, 
although the party upon whom the 
burden of proof rests refuses to in- 
troduce any evidence; the remedy in 
such a case is to move the court to 
direct a verdict. Willis v. Holmes, 28 


Or. 265, 425 P 989. 

28. Colo.—Gregersen v. Wedding- 
feld, 70 Colo. 494, 202 P 709; Best 
NeW Ohin@oy. Or “COLO 42°) Nei. 37a: 
Eppich v. Blanchard, 58 Colo. 139, 
TAS PAO 3b: 


Kan.—Bux v. Selley, 112 Kan. 209, 
210 P 337; Ludwig v. Macy, 112 Kan. 
18 209 P 6b”; “Norris: ve York, 105 
Kan. 448, 185 P 43; Cobe v. Coughlin 
Hardware Co., 83 Kan. 522, 112 P 115, 
31 LRANS 1126. 

Ky.—New Madrid Realty, etc., Co. 
None ee 226 Ky. 557, 22 Siw (2d) 
429. 

Minn.—Crispo v. Conboy, 153 Minn. 
343, 190 NW 541. 

Mo.—Sullivan v. 
Bank, 293 SW 129. 

N. Y.—Hall, etc., Furniture Co. v. 
Torrey, 196 App. Div. 804, 188 NYS 
486; Cohen v. Sheindelman, 191 App. 
Div. 917, 181 NYS 9381; Langevin v. 
Gaffney, 176 NYS 755; Marine, etc., 
Supply Co. v. Paltrowitz, 139 NYS 
43. 

Or.— Boyer v. Burton, 


79 Or. (662; 
14 OP Se, loombr ao. 

Utah.—Mapleton vy. Kelly, 39 Utah 
ZA ANG fal BISA 

Wash.—Olson vy. Bremerton, 110 
Wash. 572, 188 P 7:72: 

[a] Reply deemed controverted.— 
New Madrid Realty, etc., Co. v. Kirby, 
226 Ky. 557, 11 SW (2d) 429; Toner 
v. Ehrgott, 226 App. Div. 244, 235 
NYS 17. 

29. U. S.—Williams v. Green, 23 F. 
(2d) 706; Walker v. Traylor Engi- 
neering, etc., Co, 12 F.2d) 3382: 


Harrisonville 


Drew v. U. S. Shipping Bd. Emergen- 
cy Fleet Corp., 275 Fed. 620. 
Seva i at v. Hampton, 266 P 


Cal.—Cass v. Rochester, 174 Cal. 
358, 163 P 212; Neale v. Morrow, 174 
Cale49.. 161 os ll vy. Wioones 
4 Oa. Av 3163, £90) PB Goue 

Colo.—Richards v. Stewart, 53 Colo. 
205, 124 P 740. 

Ida.—McCall _ v. First 
ad Bank, 277 P 562 
J. B. Colt Co. v. Kuttler, 278 
Beloit First Nat. Bank v. Wil- 
liams, 117 Kan. 501, 232 P 252; Lesem 
Vv. Harris, 102° Kan.) 22257169 PB 959s 
nea v. Wyandt, 79 Kan. 309, 99 
IPGiEas 

Ky.—Kennedy v. McElroy, 13 Ky. 
Op. 610. 

Minn.—Homan v. Barber, 149 Minn. 
421, 184 NW 19; State v. Schurz, 143 
Minn. 218, 173 NW 408. 

Mo.—Yancey v. Clarkson, 182 Mo. 
A. 435, 168 SW 236. 

Mont.—Wells-Dickey Co. v. Benja- 
na hd. Mon tuiii0s 239 Pen 716 


Pocatello 


M.—Reed v. Rogers, 19 N. M. 
mt oe; PGi. 
N. Y.—Mathes v. McCarthy, 195 


N. Y. 40; 87 NE _ 768; Edgar A. Levy 
Leasing Co. v. Siegel, 194 App. Div. 
482, 186 NYS 5 [app 230 N. Y. 634 
mem, 130 NE 923 mem]; Du Bosque 
v. Munroe, 168 App. Div. 821, 154 NYS 
462; Metropolitan Printing ‘CO. Ne 
A eey 148 App. Div. 885, “131 NYS 


Okl.—Price v. Central Nat. Bank, 
108 Okl. 208, 235 P 1088; Hollis v. 
Parks, 920k]. 291,219, P 110;. Comba 
v. Hirsch Distilling Co., 84 Okl. 170, 
203 P 898; Mackey v. Boswell, 63 
Okl. 20, 162 P 193; Dunkin v. Wauri- 
ka Nat. Bank, 62 Okl. 175, 162 P 788; 


Mascho v. Johnson, 49 Okl. 646, 153 
P 6380; Fox v. Ziehme, 30 Okl. 673, 
120 P 285. i 
Utah.—Tooele Meat, etc., Co. v. 
Fite Candy Co., 168 P 427. 
Wash.—Osmundsen vy. Hammond, 
135 Wash. 17, 286 P 562; Metcalf v. 
Storey, 80 Wash. 119, 141 P 315. 


Wis.—Madregano v. Wisconsin Gas, 
ete. Co... Ste Wis. Onl el Oo) NOW; es Ole 

[a] Plaintiffs’ motion raises the 
question whether the facts alleged 
in the answer are sufficient to con- 
stitute a defense to the cause of ac- 
tion set out in the complaint. Madre- 
gano v. Wisconsin Gas, ete., Co., 181 
Wis. 611, 195 NW 861. 

[b] Answer entitling defendant to 
legal or equitable relief.—Plaintiff 
is not entitled to a judgment on the 
pleadings, if the answer entitles de- 
fendant to any legal or equitable 
Golde Clothes Shop v. Loew’s 
Buffalo Theatres, 198 NYS 457 [aff 
206 App. Div. 730 mem, 199 NYS 924 
mem (rev on other grounds 236 N. Y. 
465 mem, 141 NE 917 mem)]; Grif- 
fin v. Culp, 68 Okl. 310, 174 P 495. 

[ec] Amswer filed after judgment 
set aside.—Where, in a partition pro- 
ceeding, no exception was taken by 
plaintiff to an order of the clerk set- 
ting aside a judgment in his favor 
and. allowing defendant to file an an- 
swer raising an issue of fraud, plain- 
tiff was not entitled toa judgment on 
the whole record. ‘Turner v. Davis, 
163 N. C. 38, 79 SH 257. 

[ad] Defense set up by amendment 


relief. 


is to render judgment for defendant,*® and it is im- 


to conform to proof.—In an action for 
specific performance of an exchange 
contract, where at the trial there is 
evidence of rescission, and defend- 
ants’ answer has been amended to 
conform to such proof, denial of a 
motion for judgment on the pleadings 
is warranted. Stoner v. Fryett, 91 
Washi iso dane Paizo 

[e] When proper.—A motion by 
plaintiff for judgment on the plead- 
ings can be properly granted only 
where the complaint is sufficient to 
warrant the relief sought, and the 
answer presents nothing by way of 
denial or new matter to bar or de- 
feat the action. St. Mary’s Hospital 
v. Perry, 152 Cal. 338, 92 P 864. 

30. Alaska.—Seattle Merchants’ 
Assoc. v. Herbert, 6 Alaska 732. 

Colo.—Willson v. Colorado, ete., R. 
Co., 57 Colo. 303, 142 P 174; Fehringer 
v. Martin, 56 Colo. 449, 138 P 1009; 
Fehringer v. F. H. Martin Drug Co., 
56 Colo. 445, 138 P 1007. 

Kan.—MecKnight Vv. Strasburger 
Bldg. Co., 96 Kan. 118, 150 P 542. 

Okl.—Hollis v. Parks, 92 Okl. 291, 
219 P 110; Yeargain v. Sutter, 85 Okl. 
41, 204 P 122; White v. Kimerer, 83 
Okl. 9, 200 P 430; Franklin v. Ward, 
70 OkKl. 282, 174 P 244; Stone v. Stone, 
66 Okl. 123, 168 P 423. 

Or.—Neal v. Davis, 53 Or. 423, 99 P 
69s LOL PR: 202. 

31. Mullican v. Meridian Light, 
ete. Co. 1218 Miss. 806, 83% Si 81'6y-e9 
ALR 165. 

32. Pitt Constr. Co. v. Dayton, 237 
Hed, 305, 151 CCA 11; Hall v2 Galey; 
127 Kan. 310, 273 P 459. 


33. Hein v. Westinghouse Air 
Brake Co., 172 Fed. 524; Shattuc v. 
McArthur, 25 Fed. 133. And see 


Lotharius v. Milwaukee Electric R., 
ete., Co., 157 Wis. 184, 189, 146 NW 
1122 (an order overruling a demurrer 
to a complaint, which orders “that 
the said plaintiff have judgment 
thereon, but with leave to the defend- 
ant to answer,” does not permit plain- 
tiff to have judgment on his com- 
plaint in an action for gross negli- 
gence amounting to willful miscon- 
duct, without proving his case if de- 
fendant does not answer). 

34.. Shattuc v. McArthur, 25 Fed. 
; Shattue v. McArthur, supra; 
White v. Hocker, 58 Okl. 38, 158 P 

; Cobb v. Wm. Kenefick Co., 23 
440, 451, 100 P 545 [quot Cyc]. 

36. Sutton v. Duntley, 205 App. 
Div. 660, 199 NYS 588. See Jessey 
v. Butterfield, 61 Colo. 256; 157 Pen 
(a motion, asking that plaintiff have 
judgment for such sum as he shall 
establish by requisite proof, was a 
motion for judgment on the plead- 
ings). 

387. Sutton v. Duntley, 205 App. 
Div. 660, 199 NYS 588; Loma Corp: 
Vv. Wing, 123 Misc. 222, 204 NYS 216. 
Contra Lewis v. City Realty Conse Los 
App. Div. 733, 143° NYS 1026 (under 
Code Civ. Proc. § 1183 


38. Ala.—Gaston  v. Parsons, 8 
Port. 469. 

Colo.—Gale v. James, 11 Colo. 540, 
19 P 446. 


Del.—Henderer vy. Jones, 30 Del. 
LANG OS Aan Oe 

Tl. —Hunter v. Bilyeu, 39 Ill. 367; 
Pearl v. Wellman, 8 Ill. 311; Varney 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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proper to render judgment for plaintiff.?® So, where 
defendant sets up a counterclaim, and no reply is 
filed, as the statute requires, an affirmative judgment 
may be rendered for defendant on the counter- 
elaim,*® unless the counterclaim is for unliquidated 
damages, requiring proof as to the amount thereof,*4 
or the counterclaim is insufficient to extinguish the 
claim, and the amount of the latter must 
No judgment on the 
pleadings ean be granted for plaintiff where he has 
failed to reply to defendant’s counterclaim.*?® 
When reply unnecessary. Defendant is not en- 
titled to a judgment because of the failure to reply, 
where the case is sufficiently at issue without it,#* 
or the matter set up by defendant is insufficient to 
require a reply,*®> or where the admissions resulting 
from the failure to reply do not defeat plaintiff's 


plaintift’s 
be determined by a trial.*? 


v. Ajax Forge Co., 204 Ill. A. 208. 
Ind.—Shirts v. Irons, 28 Ind. 458; 
Needham v. Webb, 20 Ind. 213; i 
v. Saul, 14 Ind. A. 72, 
oy poe v. Tuley, 1 Ind. IN 490, 27 NE 
Ky.—Wright v. Wheat, 224 Ky. 386, 
6 SW (2d) 458; Marler v. A. L. Green- 
burg Iron Co., 216 Ky. 682, 288 SW 


676; Harris v. Doughitt, 141 Ky. 645, 
133 SW 550; Row v. Back, 115 SW 
806; Thomas v. Com., 8 B. Mon. 371; 


Martin v. Smith, 104 SW 310, 31 KyL 
882; Norton v. Norton, 25 SW 750, 
27 SW 85, 15 KyL 872. 

Mo.—Clark v. King, 178 Mo. A. 381, 
162 SW 669; Cordner v. Roberts, 58 
Mo. A. 440. 

Mont.—Middle States Oil Corp. v. 
Tanner-Jones Drilling Co., 73 Mont. 
180, 235 P 770; Anaconda Copper 
v. Thomas, 48 Mont. 222, 
oe v. Quantic, 37 Mont. 


N. Y.—Bischoff v. Packard, 144 
App. Div. 406, 129 NYS 238; Thomas 
v. Loaners’ Bank, 38 INS Super. 466; 
Comstock v. Hallock, CodeRepNS 200, 
2 Edm. Sel. Cas. 69. 

Oh.—Madgett v. Cincinnati Tract. 
Co., 16 OhNPNS 93. 

Okl.—Feenberg v. Tulsa Chamber 
of Commerce, 128 Okl. 134, 261 P 950. 

Or.—Benicia Agricultural Works 
v. Creighton, 21 Or. 495, 28 P 775, 30 
P 676. 

Utah.—Dunham vy. Trains, 25 Utah 
65, 69 P 468. 

W. Va.—Henry v. Ohio aes FCO: 
40 W. Va. 234, 21 SE 86 

[a] Beply Se ripley ‘by leave of 
court before motion for judgment has 
the same effect as the total lack of a 


reply Gale v. James, 11 Colo. 540, 
a he 22 6. 
{[b] Judgment with leave to re- 


ply.—The court, on motion for judg- 
ment on the pleadings, may order 
judgment thereon for defendant, un- 
less plaintiff shall within a limited 
time serve a verified reply to the af- 
firmative allegations and defenses 
of the answer. Smith v. Metropolitan 
L. Ins. Co., 79 Misc. 550, 140 NYS 327. 

[c] After a demurrer to a special 
plea is overruled, if plaintiff refuses 
to reply defendant is entitled to judg- 
ment, without regard to the sufficien- 
cy of the plea. Blankenship v. Owens, 
CATS 2 TS Oe 

39. Qualls v. Merchants’, etc., Nat. 
Bank, 88 Okl. 150, 212 P 30 08. 

40. Ark. —Heer Dry Goods Co. v. 
Shaffer, 51 Ark. 368, 11 SW 517. 

Ind.—Perkins v. Bragg, 29 Ind. 507; 
Stoops v. Greensburgh, etc., Plank- 
Roag Co. L0nInd 47; 

Ky.—Marler v. A. L. Greenburg 
Iron Co., 216 Ky. 682, 288 SW 676; 
Harris v. Doughitt, 141 Ky. 645, 133 
SW 550; Hall v. Mineral Dev. Co., 104 
Sw 341, 31 KyL 904; Trosper v. *Col- 
lins, 74 "SW LOZ KyL 113, 

Minn.—Schurmeier v. English, 46 
Minn. 306, 48 NW 1112. 

Mo.—Hart v. Missouri State Mut. 
FF, & M. Ins. Co., 21 Mo. 91; Parker- 


[49 C. J.—43] 


PLEADING 


technical.®°® 


Washington Co. v. Meriwether, 172 
Mo. A. 344, 158 SW 74. 

N. Y.—Thomas y. Loaners’ Bank, 
38 N. Y. Super. 466; Lawrence v. 
Bank of Republic, 26 N. Y. Super. 
142 [rev on other grounds 35 N. Y. 
320]; McKensie v. Farrell, 17 N. Y. 
Super. 192; Brown v. Spear, 5 HowPr 
146, 3 CodeRep 192; Comstock v. Hal- 
ee CodeRepNS 200, 2 Edm. Sel. Cas. 


N. C.—Mclamb vy. McPhail, 126 N. 
C. 218, 35 SE 426; Rountree v. Britt, 
94 N. C. 104. 

N. D.—Christofferson v. Wee, 24 N. 
D. 506, 139 NW 689; Heebner v. Shep- 
hard, 5 N. D. 56, 683 NW 892; Power 
v. Bowdle, 3 N. D. 107, 54 NW 404, 44 
ee 511, 21 ERA 328 


. D.—Huron v. Meyers, 13 S. D. 
420, 883 NW 553. 

Utah.—Dunham vy. Travis, 25 Utah 
65, 65 P 468. 


Wis.—Jarvis v. Peck, 19 Wis. 74. 

Wyo.—lIba v. Central Assoc, 5 
Wyo. 355, 40 P 527, 42 P 20. 

41. Rothenberg v. Greenthal, 175 
App. Div. 444, 161 NYS 1044; Chris- 
tofferson v. Wee, 24 N. D. 506, 139 NW 


689; Mallard Lumber Co. v. Carolina 
Portland Cement Co., 134 S. C. 228, 
132 SE 614. 

42. Crompton v. Seaich, 142 App. 


Div. 431, 126 NYS 817. 


43. Anglo, etc., Nat. Bank v. S. A. 
Jacobson Co., 196 App. Div. 51, 187 
NYS 508. 


44. Cal. Fea Nena Ee v. Shaver, 56 
Cal. A. 758, 207 P 2 

Tl. —George B. cena Co. v. Gaylor, 
126 Ill. A. 281 [rev on other grounds 
229. Til. 330, 82 NE 299]. 

Ky.—-Wooldridge v. Wooldridge, 
229 Ky. 406, 17 SW (2d) 220; Roberts 
v. Baker, 224 Ky. 414, 6 SW (2d) 474; 
Ju ee Burton Coal Contve Crate 219 
Ky. 196, 292 SW 8381; Williams v. 
Capitaly Min: étes Cor 253 Key 102, 
156 SW 409; Phillips v. Ratliff, 134 
Ky. 704, 121 SW 460; Hall v. Mineral 
Dev. Co., 104 SW 341, 31 KyL 904; 
Shell v. Asher, 102 SW 879, 31 KyL 
566. 

Nev.—Parks v. Western Union Tel. 
Co., 45 Nev. 411, 197 P 580, 204 P 884. 

N. M.—Sais v. City Electric Co., 26 
ING EVESC OLS Cine hell 0) 

N. Y.—Potsdam v. AXtna Casualty, 
ete., :Co., 218 App. Div. 27, 217 NYS 
641; Baird v. Grace Church, 197 App. 
Div... 272, 189 NYS 583; Banzer  v. 
Richter, 68 Misc. 192, 123 NYS 678. 


N. C.—Sitterson v. Speller, 190 N. 
C. 192, 129 SE 191. 
N. D.—Erickson v; Elliott, 17 N. 


Di 393, 117 NW) 363; Erickson v. El- 
liott, AND: 389, 117 NW 361. 

OK1. —Robert v. ‘Mullen, 61 Okl. 40, 
160 P 83. 

Tex.—Overland Auto. Co. vy. Cleve- 
land, (Civ. A.) 250 SW 453; Kansas 
City Southern R. Co. v. Johnson, (Civ. 
A.) 180 SW 944. 

45. U. S.—Watkinds v. Southern 
Pac. R. Co., 38 Fed. 711, 4 LRA 239. 

Ill.—Rieman y. Morrison, 264 Ill. 


[49 C.J.] 673 


cause of action,4® or where the affidavit of defense 
setting up the counterclaim is not indorsed as re- 
quired by law with a notice requiring plaintiff to re- 
ply within the prescribed time.*7 
titled to a judgment on the pleadings because one 
defendant. failed to reply to the separate answer of 
his eodefendant, 
requiring such a reply.*® 

[§ 950] ¢. Defective Pleadings in General. 
pleading must be clearly bad in order to justify a 
judgment in favor of the other party, and if there is 
any reasonable doubt as to its sufficiency judgment 
on the pleadings will not be rendered.*® 
fect must be substantial, and not merely formal or 
Where the pleading is susceptible to 
amendment,°! the court in its discretion may refuse 
a judgment on the pleadings,*? and under the prevail- 


Plaintiff is not en- 


there being nothing in the answer 


The 


So the de- 


279, 106 NE 215 [rev 184 Ill. A. 20]. 
Ky.—Johnson v. Johnson, 134 Ky. 
263, 120 SW 303; Shell v. Asher, 102 


Okl.—Leighton v. Crowell, 60 Okl. 
219, 159 P 1119; Owens v. Farmers’, 
eve.,, Bani 54 OKI. 1387, 154 see 355: 

Utah.—Horne v. Utah Oil Refining 
ren 59 Utah. 279, 202 P 815, 31 ALR 


Wash.—Hester v. Stine, 46 Wash. 
469, 90 P 594. 

W. Va.—Monongahela, Tie, etec., Co. 
ee lane an, TT Wao Via 62, 8 esis 


Wyo.—wWright v. Douglas, 26 Wyo. 
305, 183 P 786; Pullman Co. v. Fin- 
ley, 20 Wyo. 456, 125 P 380. 


‘SW 879, 31 KyL 566. 


46. Lubarsky v. Chavis, (Cal. A.) 
279 P 205; Bussenius v. Warden, 71 
Cala reAns (aT ucd Ombamonees 


Bowring v. 
Wabash R. Co., 90 Mo. A. 324. 
Air Kapp v. Henry, 29 Pa. Dist. 


48. 0 McFarland v. Creath, 35 Mo. 


A. 

49. U. S.—Betsch v. Umphrey, 252 
Fed. 573, 164 CCA 489. 

N. Y.—-Lekas v. Schwill, 187 App. 
Div. 486, 175 NYS 707; Giles Lith., 
ete., Co. v. Recamier Mfg. Co., 14 Daly 
475, 15 NYSt 354; Guggenheim v. 
Guggenheim, 95 Misc. 332, 159 NYS 


333; Lloyd v. Ballantine, 20 Misc. 141, 
45 NYS 809; McMurray v. Gifford, 5 
HowPr 14. 


Okl.—Peck v. Claremore First Nat. 
Bank, 50 Okl. 252, 150 P-1039; Barl 
v. Tyler, 36 Okl. 179, 128-P 269: Cobb 
v. Wm. Kenefick Co., 23 Okl. 440, 100 


Pep fox 

Utah.—Hancock y. Luke, 46 Utah 
26, 148 P 452. 

Eng. Chilton v. London Corp., 7 
Chee Dee eo. 

aS ee Pe anohara v. Neve, 46 N. B. 

46 DomLR 4538. 

ne Cal.—Raker v. Bucher, 100 Cal. 
214, 34 P 654, 849. 

Colo.—Mills v. Hart, 24 Colo. 505, 
52 P 680, 65 AMSR 241; Rice v. Bush, 
L6"- Colo, 484) 227s & 720; Miller v. 
Houston, 27 Colo. A. 89, 146 P 786. 

N. Y.—lLevitas v. Yarmel Realty 
Corp., 127 Misc. 627, 216 NYS 419. 

Okl.—Owens_ v. Moraine, 105 Okl. 
285, 232 P 818; Mires v. Hogan, 79 
OkI. 233, 192 P 811; Lambert v. Sloop, 


159 P 482. 
Pa.—Davis v.sInvestment Land Co., 
296 Pa. 449, 146 A 119; Franklin 


Sugar Refining Cow We Liykens Mercan- 
tile Co., 274 Pa. 206, 117 A 780; Tyrie 
v. City Bank, 29 Pa. Dist. 723. 

Porto Rico. —Mazarredo v. Echevar- 
ria, 32 Porto Rico 464; Ana Maria 
Seah Co, v. ‘Castro, 28 Porto Rico 


R. I.—Saunders v. Pendleton, 19 R. 
I. 292, 36 A 89 
Ve Pierce Vv. Mitchell, 87 Vt. 538, 


90 A 57 
Si. See supra § 581 et seq. 
52. Bergerow v. Parker, 4 Cal. A 


169, 87 P 248; Pierce v. Mitchell, 87 


Vt. 538, 90 A 577. 
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ing rule is required to do so.5# 


tainty,°* 


53. Colo. Lamon v. Zamp, $81 
Colo. 90, 253 P 1056; Jones v. Ceres 
Tniwveyecow 60s Colon 562, b4ssPee1 45; 
AnnCasi1918C 429; Wallace v. Col- 
lier, 59 Colo. 144, 147 P 660; Kings- 
bury v. Vreeland, 58 Colo. 212, 144 P 
Soin Harris Vv.) anris, Colom Aneel 15 
47 P 841. 

Ind.—Michener v. Springfield Fn- 
gine, etc., Co., 142 Ind. 130, 40 NH 
679, 31 LRA 59. 

N. ¥ .—Kadelburg v. Hartford Acc., 
ete? (Co: 223 App. Dive 169227 NYS 
619 [aft 248 N.Y: 654 mem, 162 NE 
S058 mem .eriek Co. Wwierultz, 62 
App. Div. 209, 147 NYS 732; Erick- 
son v. Hrickson,.171 NYS 29. — See 
Ellenborger v. Slocum, 123 NYS 342 
[mod 66 Misc. 611, 121 NYS 1110] (a 
judgment dismissing a petition on 
the merits was modified on appeal so 
as to give leave to amend, it seeming 
probable that the vice in the com- 
plaint arose through failure to allege 
existing facts sufficient to complete 
the allegation of a good cause of ac- 
tion). 

Okl.—Geck v. Security State Bank, 
133. OK). 67,2741 P 152 Abraham. y. 
Gelwick, 123 Okl. 248, 253 PRP 84; 
Owens v. Moraine, 105 Okl. 285, 232 
P 818; Good v. Roff First Nat. Bank, 
88 Okl. 110, 211-P 1051. 

Pa.—Jamestown Iron, etc., Co 
Knofsky, 291 Pa. 60, 139 A (ala lis Boe 
vaird v. Barrett, 78’ Pa. Super. 68. 

[a] In Pennsylvania, where plain- 
tiff's statement presents the sub- 
stance of a cause of action, he cannot 
be turned out of court because of 
amendable defects. Vierling v. Baxt- 
er, 293 Pa. 52, 141 A 728; Jamestown 


Tron; etc., Co. v. Knofsky, 291 Pa. 60,’ 


139 A 611; Leonard Seed Co. v. Lus- 
tig Burgerhoff Co., 85 Pa. Super. 381; 
Bovaird v. Barrett, 78 Pa. Super. 68; 
Philadelphia, etc., SS. Co. v. Pechin, 
23 Pa. Dist. 518. 

54 Raker v. Bucher, 100 Cal. 214, 
34 P 654, 849; Crom y. Henderson, 
182 Iowa 89, 165.NW 397; Brown v. 
McHugh, 35 Mich. 50; Williams in 
Sholto, 6 N. Y. Super. 641. 


55. Ollason v., Glasscock, 26 Ariz. 
193, 224 P 284; Bryant v. Davis, 22 
Mont. 534, 57. P 143; Manning v. 
Stroud State Bank, 26 Okl. 625, 110 
P 650. 

56. Ashbrook v. Roberts, 82 Ky. 
298; Lawton First Nat. Bank v. 


Humphreys, 66 Okl. 186, 168 P 410. 
57. Cal.—Consolidated Music Co. 
v. Morrison, 30 Cal. A. 308, 158 P 342. 
Colo.—Thompson McGregor, 82 
Colo. 146, 257 P 364. 
Re Cory; 
Marchand, 5 Iowa 468. 
Minn.—Bell v. Friedman, 161 Minn. 


etc., 


406, 201 NW 614; Stewart v. Erie, 
etc., Transp. Co., 17 Minn. 372. 
Nene i 


Diy. 358, 179 NYS. 702;, Coleman ‘v. 
St. Michael’s Protestant Episcopal 
Church, 90 Mise, 118, 1538 NYS 445 
[rev on other grounds 170 App. Div. 
658, 155, NYS ..1036]. 
Okl.—Lawton First Nat. Bank vy. 
Humphreys, 66 Okl. 186, 168 P 410. 
Wash.—Pratt v. Rhodes, 142. Wash. 


Thus a clerical er- 
ror,°* a defective verification,®® the want of a sig- 
nature to a pleading,®® mere indefiniteness or uncer- 
the failure of the statement of claim to 
state facts in a concise and summary form,®® or the 
failure separately to state and number defenses,®*® 
will not authorize such a judgment. 
tive pleading is cured by a subsequent pleading,®°® 
by verdict,®1 or by the evidence,®2 it will not warrant 
a judgment on the pleadings in favor of the other 
party. After a pleading has been held bad on gen- 
eral demurrer and the party refuses to amend, judg- 
ment on the pleadings may be rendered,®* unless the 
demurrer is erroneously sustained ;°4 but if a demur- 
rer to the pleadings is overruled this is conclusive 


PLEADING 


So if a defec- 


411, 253 P 640, 256 P 503; Hubenthal 
v. Spokane, etc., R. Co., 43 Wash. 677, 
86 P 955. 

58. Davis v. Investment Land Co., 
296 Pa. 449, 146 A 119 Bowen v. 
Fuhrmann, 28 Pa. Dist. 125. 

59. Wexler v. Merovitz, 125 App. 
Div. 924, 110 NYS 5. 

60. James v. McPhee, 9 Colo. 486, 
13 P 535; Johnson v. Cummings, 12 
Colo Awe 1 5552602 

61. Doyal v. Landes, 119 Ind. 479, 
20 NE 719, 21 NE 1108. 

62. Clement v. Hughes, 17 SW 285, 
13 KyL 352: 

63. See supra § 573. 

64 Hill v. Harris, 49 Tex. Civ. A. 
365, 108 SW 489. 

65. Riddle v. Backus, 36 Iowa 430; 
McCown v. McSween, 29 S. C. 130, 7 
SE 45. But see De Courcey v. Cox, 
94 Cal. 665, 30 P 95 (the granting of 
a motion for judgment on the plead- 
ings on the ground that the complaint 
does not state a cause of action, aft- 
er having overruled a demurrer based 
on the same ground, is a’ mere ir- 
regularity). 

[a] Where demurrer superseded. 
—Although defendant’s later motion 
for judgment attacked a complaint, 
previously held sufficient on plain- 
tiff’'s motion for judgment on the 
complaint and demurrer, neverthe- 
less, where the demurrer was with- 
drawn and answer served, the de- 
cision on the issue of law raised by 
the superseded demurrer is not bind- 
ing on the second motion, either as 
res judicata or stare decisis, since 
the bill of particulars, which may be 
considered, sets forth the contract 
pleaded, which may be _ defective. 
Melnick v. Borden, 185 NYS 305. 

66. Thistle v. Jones, 123 App. Div. 
ay 107 NYS 840. And see supra § 

5. 

67. Thistle v. Jones, supra. 

68. Colo.—Jessey v. Butterfield, 
CIV ColoN2 56s to ale 

Mo.—Hart v. Harrison Wire Co., 91 
Mo. 414, 4 SW 123. 

Mont.—Poulos v. Lyman Bros. Co., 
63 Mont. 561, 208 P 598. 

N. M.—Williams v. Tucumeari, 31 
N. M. 533, 249 P 106. 

N. Y.—Munger v. Shannon, 61 N. 
Y. 251; Van Alstyne v. Freday, 41 
N. Y. 174; Tauber v. National Sure- 
219 App. Div. 253,-219 NYS 
Donnelly v. Bauder, 217 App. 
Div. 59, 216 NYS 487; Merchants’ 
Loan, ete., Corp. v. Abramson, 214 
App. Div. 252, 212 NYS 193 [aff 242 
N. Y. 587 mem, '152 NE 438 mem]; 
Robinson v. St. John’s Guild, 197 App. 
Div. 260, 188 NYS 844; Shenk v. 
Brewster, 189 App. Div. 608, 179 er 
147; Equitable L. Assur. Soc. v. 
Wilds, 184 App. Div. 435, 171 NYS 505; 
Darrasse v. Ferment Co., 182 App. 
Div. “591; 169 NYS -9635 Allen v. Al- 
len, 125 App. Div. 838, 110 NYS 303; 
McMoran v. Lange, 25 App. Div. 11, 
48 NYS 1000; Panzica v. Boasberg, 
202 NYS 321 [mod on other grounds 
214 App. Div. 752, 209 NYS 593]. 

Ok1.—Graves v. Chambers, 110 Okl. 
1,:236 P 25. 
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against demurrants’ right to judgment on the plead- 
ings,®® and a motion for judgment made by the other 
party will be sustained,®® unless the demurrer has 
been erroneously overruled.®? 
allegations of the pleadings of plaintiff, the moving 
party, are insufficient to support a judgment, no such 
judgment can be rendered on the pleadings,®* and in 
a proper case this will justify a judgment for defend- 
ant in some jurisdictions,*® but not in others.7° 

[§ 951] d. Insufficiency of Complaint. Where the 
complaint fails to state a cause of action, it is de- 
murrable;*1 but the objection is not waived by fail- 
ure to urge the objection by demurrer, 
objection may be made by a motion for judg- 
ment on the pleadings,** or by a motion to dis- 


Furthermore, if the 


72 


and. such 


69. Dixon v. Bowlegs, 93 Okl. 47, 
219 P 665. 

70. Equitable L. Assur. Soe. v. 
Wilds, 184 App. Div. 435, 171 NYS 
505. 


71. See supra § 489. 

72... see. intra §*t216. 

73. Ariz.—Arizona-Parral Min. 
Co. v. Forbes, 16 Ariz. 395, 146 P 504; 


Consolidated Canal Co. v. Peters, 5 
Ariz. 80, 46 P 74. 

Cal.—Kelley v. Kriess, 68 Cal. 210, 
9 P 129; Harniss v. Bulpitt, 1 Cal.-A. 
140, 81 P 1022. 

Kan.—Powers v. Badger Lumber 
Co., 75 Kan. 687, 90 P 254. 

Ky.—Blythe v. Warner, 190 Ky. 


104, 226 SW 669; Farnsley v. Phila- 
delphia L. Ins. Co., 156 Ky. 699, 161 
Sw 1111. 


Mass.—Wingersky v. E. E. Gray 
Co., 254 Mass. eros, 150 NE 164. 

Minn.—Johnson vy. American Sure- 
ty Co., 163 Minn. 410, 204 NW 158. 

N. M.—McCoy v. Torrance County 
Sav. Bank, 19 N. M. 422, 144 P 283. 

N. D.—James River Nat. Bank v. 
Purchase, 9 N. D. 280, 83 NW 7. 

Porto Rico.—Fernandez v. Ruiz So- 
ler, 27 Porto Rico 74. 

See Hesse v. Colby, 197 Ill. A. 642 
[rev on other grounds 273 Ill. 523, 113 


Thus, in a suit by a _ stock- 
holder against other stockholders and 
directors for conspiracy to exclude 
plaintiff from participation in the 
management of the corporation, and 
to render his stock valueless con- 
trary to a certain contract between 
himself and the principal stockhold- 
er, that it appeared on the face of 
the complaint that the contract was 
contrary to public policy might be 
taken advantage of by motion for 
judgment on the pleadings after an- 


Swering. Seitz v. Michel, 148 Minn. 
474, 181 NW 106. 
[b] Allegations negativing plain- ~ 


tiff’s cause of action, contained in the 
complaint, cannot be disregarded on 
a motion for judgment on the plead- 
ings, although  surplusage. Bern- 
stein v. Jacobson, 129 Mise. 401, 221 
NYS 453. 

[c] Where plaintiff’s right of ac- 
tion depends on a condition prece- 
dent, and he fails to allege its ful- 
fillment or an excuse for its nonful- 
fillment, judgment may be rendered 
against him on the pleadings. Mc- 
Coy v. Torrance County Say. Bank, 
19 N. M. 422, 144 P 2838. 

[ad] As motion to strike —A mo- 
tion for judgment on the pleadings, 
because the complaint does not state 
a cause of action, is not a motion to 
strike out averments in the com- 
plaint which are not facts. Baird v. 
Grace Church, 197 App. Div. 272,.189 
NYS 583. 

[e] In New York (1) where de- 
murrers have been abolished (Civ. 
Pract. Act § 277, amended by L. 
[1921] ¢ 372), such a motion is prop- 
er, under Civ) Pract Act is: Vado. 
Schaeffer v. Weiss, 226 App. Div. 92, 
234 NYS 381; Harmon vy. Alfred Peats 


Co., 216 App. Div. 368, 214 NYS 353. 


Ce STA ee a a a RT ha SE ATE (Be ec 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- Under Code Civ. Proc. 


§ 951] 


miss.74 


[rev on other grounds 243 N. Y. 473. 
154 NE 314]; Daly v. Sobieski, 123 
Misc. 176, 204 NYS 546 [aff 212 App. 
Div. 861 mem, 207 NYS 828 mem] 
(Civ. Pract. Rules, rule 112). (2) 
§ 547 it was 
provided that the court could, upon 
motion at any time.after issue was 
joined, give judgment on the plead- 
ings if either party was entitled 
thereto; and the sufficiency of the 
complaint could be. tested under this 


section. Chapman y. Dick, 197 App. 
Div. 551, 188 NYS 861 [aff 198 App. 
Div. 1019 mem, 190 NYS 917 mem]; 


Nulle v. Hardman, 185 App. Div. 351, 
173 NYS 236; Voigt v. Johnson, 176 
App. Div. 722, 163 NYS 785; O’Rourke 
v. Patterson, 157 App. Div. 284, 142 
NYS 195; Felt v. Germania L. Ins. 
Co et 29 ADD: pDivi 14-138 3gN YS: 5195 
Oswego v. People’s Gas, etc., Co., 116 
Mise. 354, 190 NYS 39; Spielberg v. 
Canada SS. Lines, Ltd., 98 Misc. 304, 
162> NeYS,.610;* Purdy; v.,-Purdy.. 95 
Misc. 369, 158 NYS 683; United Bldg. 
Material Co. v. Odell, 67 Misc. 584, 
T23;)- NWS: 3135). Hoey, ov.. Kilduff 65 
Mise. 554, 120 NYS‘971; Feil v. Feil, 
178 NYS 197 [rev on other grounds 
191 App. Div. 840, 182 NYS 280]; 
Ruppert v. Bradish Johnson Est., 1638 
NYS 545. (3) A motion for judg- 
ment on the ground that plaintiffs 
have not legal capacity to sue and 
for general relief may be treated as 
a motion for judgment on the plead- 
ings, on the ground that the com- 
plaint fails to state facts sufficient to 
show a right of action in plaintiffs. 
Walter v. Walter, 170 App. Div. 870, 
ThE. NYS 713 (afi 217 N. Y.-439; 111 
NE 1081]. 

Sey See Dismissal and Nonsuit § 
10 

fa] Dismissal of part of several 
causes of action.—Under Civ. Pract. 
Act § 476 and Civ. Proc. Rules, rules 
106-110, 112-114, 195, providing for 
eliminating before trial tauses which 
are insufficient or defenses without 
merit, whether the defense appears on 
the face of the pleading or not, by 
moving to dismiss the complaint, or 
one or more of several causes of ac- 
tion thereon, or of counterclaim in 
the answer, or for summary judg- 
ment, ete., one of two causes of ac- 
tion may be dismissed on motion for 
judgment on pleadings made after 
issue joined, and it is not necessary 
to sever the action and enter a sep- 
arate judgment on the one cause of 
action, but the determination of that 
cause of action can rest on the order 
until final judgment determining all 
the issues can be properly entered. 
Koppel Industrial Car, etc., Co. _v. 
Portalis, 205: App. Div. 144, 199 NYS 
153 [rev 119 Misc. 424, 196 NYS 787]. 

75. See Dismissal ‘and Nonsuit § 
104. 

76. See infra § 974 et seq. 

77. Batzer v. Halliday, 31 N. D. 
361, 153 NW 994, 996 [cit fey 

78. See supra § 944 

79, U. S.—Weidenfeld v. Pacific 
Impr. Co., 267 Fed. 699 [rev on other 
grounds 277 Fed. 224]; National 
Surety Co. v. Lincoln County, 238 
ts 705, 151 CCA 555 [aff 231 Fed. 

ile 

Colo.—Dennison v. Barney, 49 Colo. 
442, 113 P'519.. 

Iowa.—Northern Trust, etc., Bank 
v. Beach, 200 Iowa 257, 204 NW 412. 

Kan.—Kolar v. Eckhardt, 119 Kan. 
518, 240 P 947; Badger Lumber Co. v. 
Collinson, 97 Kan. 791, 156 P 724. 

Minn.—Di Re v. Philadelphia Fire 


Such motions, as one to dismiss,’® to strike 
out the complaint,*® or for judgment on the pleadings, 
are sometimes used interchangeably.*7 
must be denied where the complaint, when construed 
liberally as is required when subjected to a motion of 
this character,’® states a cause of action;*® and un- 
der the codes, a complaint which states any cause of 
action whatever, whether legal or equitable, is good as 
against a motion for judgment on the pleadings.®® In 


PLEADING 


The motion 
fined org 


Assoc., 156 Minn. 281, 194 NW 1755; 
Schultz v. Spicer, 154 Minn. 271, 191 
NW 423. 

N. Y.—Juledith Holding Corp. v. 
91-95 East 18th St. Corp., 219 App. 
Div. 744, 220 NYS 230; Packard v. 
Rox Film. Corp., 207 App.Div.. 311, 
202 NYS 164; Berger v. Urban Mo- 
tion Picture Industries, 206 App. Div. 
379, 201 NYS 489; Weiss v. Cowdrey, 
190 App. Div. 358, 179 NYS 702; Korn- 
blum v. Commercial Advertiser As- 
soc., 183 App. Div. 615, 170 NYS 249 
[aff.164 NYS 186]; Hunt v. Arm- 
strong, 166 App. Div. 311, 151 NYS 
850; -Hipple v. Melachrino, 159 App. 
Div. 741, 144 NYS 966; Pelz v. Pelz, 
156. App. — Div: 3765, t42— NYS” (64; 
Schleissner v. Goldsticker, 135 App. 
Div. 435, 120 NYS 333; Searle v. Hal- 
stead, 130 App. Div. 6938, 115. NYS 
405; New York v. Fink, 130 Misc. 
620, 224 NYS 404; Rochester v. New 
York State R. Co., 127 Misc. 766, 217 


NYS 452; Edwards X-Ray Co. v. Rit- 
ter Dental Mfg. Co., 124 Misc. 898, 210 
NYS 299; Austin Nichols & Co., Inc. 


v. Chesapeake, etc., R. Co., 119 Misc. 
565, 196 NYS 757; Pignatelli v. New 
York Tribune, 117 Misc. 466, 192 NYS 
605; Newman v. Robins Dry Dock, 
ete., Co., 117 Mise. 426, 192 NYS 687 
[rev 201 App. Div. 861, 193 NYS 59]; 
Arthur Wolfsohn Co. v. Jaffe, 89 Misc. 
565, 153 NYS 683 [aff 168 App. Div. 
950 mem, 153 NYS 1105 mem]; Conti- 
nental Securities Co. v. Belmont, 75 


Misc. 234, 133 NYS 560 [aff 150 App. | 


Div. 298, 134 NYS 635 (app to Ct. of 
App. granted 150 App. Div. 911 mem, 
135"NYS 1106 mem, and aff 206 N. Y. 
450 SEN Eel 3 Sait Ol wo EUAN S | La. 
AnnCas1914A 777)]; Rice v. Miner, 
202 NYS 256; Pierce Co. v. Western 


Union Tel. Co., 177 NYS 598; Seltzer 
v. Stein, 140 NYS 92. 
Okl.—Smith v. Hughes, 135 Okl. 


296, 275 P 628; De Vore-Norton v. 
Brotherhood of Locomotive Firemen, 
etc., 132 Okl. 130, 270 PRP 12, 60 ALR 
586; Johnson v. Petty, 118 Okl. 178, 
246 P 848. 

Pa.—Franklin Sugar Refining Co. v. 
Lykens Mercantile Co., 274 Pa. 206, 
117 A 780; Sutton v. Reed, 80 Pa. 
Super. 158. 

Wash.—Depauw Univ. v. Ankeny, 
97 Wash. 451, 166 P 1148. 

[a] A complaint seeking specific 
performance will not be dismissed, 
merely because specific performance 
is within the discretion of the court, 
and to justify an order of dismissal 
on motion for judgment on the plead- 
ings it must appear that, taking the 
charges in the bill to be true, the bill 
would be_ dismissed at hearing. 
Strauss v. Long Beach Est., 187 App. 
Div. 876, 176 NYS 447 [rev 105 Misc. 
398, 173 NYS 142]. 

[b] If the necessary facts are con- 
tained in the complaint, the objection 
that they are defectively set. forth, 
or are in an ambiguous or uncertain 
form, is not tenable. Hibernia Say., 
etc., Soc. v. Thornton, 117 Cal. 481, 
AQMP Ot ioe 

[c] Effect of order to preclude evi- 
dence.—Where the complaint states 
a good cause of action, it does not 
follow, from an order precluding evi- 
dence in support of the allegations 
as to which an order for particulars 
was made, that judgment upon the 
pleadings should be granted upon mo- 
tion, since the questions sought to be 
raised thereby can be raised only up- 
on the trial, when it can be seen 
what effect wpon the cause of action 
the order to preclude will have. 


‘Cure of defects by admission or waiver. 
by defendant for judgment on the pleadings because 
the complaint does not state a cause of action must 
be refused, where the matters as to which the peti- 
tion is claimed to be defective have been admitted or 


‘on the motion being meant. 


[49 C.J.] 675 


some jurisdictions defendant is not entitled to a 
judgment because of defects in the complaint, unless 
it affirmatively appears that Dee is without 


A motion 


Witschieben v. Glynn, 156 App. Div. 
£935, 140 NYS” LO37, 

80. Ind.—Pennsylvania Coz Vv. 
Reesor, 60 Ind. A. 636, 108 NE 983. 

Minn.+Greenleaf v. Egan, 30 Minn. 
316, 15 NW 254. 

Mo.—McKee v. Downing, 224 Mo. 
115,124 SW i. 

N. Y.—Wetmoreé v. Porter, 92 N. 
Y. 76 [rev 48 N. Y. Super..554]; Su- 
perior Brassiere Co. v. Zimetbaum, 
214 App. Div. 525, 212 NYS 473; Rep- 
pert v. Hunter, 180 App. Div. 680, 167 
NYS 857 [rev 164 NYS 557]; Fulton 
v. Ingalls; 165 ‘App: Div. 323, 151 NYS 
130 [aff 214 N. Y..665 mem, 108 NE 
1094 mem]; Walter v. Garland Auto. 
Co., 164 App. Div. 183, 149 NYS 653; 
Reusens v. Gerard, 160 App. Div. 625, 
146 NYS 86 [aff 221 N. Y. 665 mem, 
117 NE 1065 mem]; Ball v. Gerard, 
160 App. Div. 619, 146 NYS 81 [aff 
224. Ney 2.665 mem, allt oN 1060 
mem]; Clark v. Levy, 130 App. Div. 
389, 114 NYS 890,:1°- NYCivProcNS 
70; Gee v. Pendas, 66 App. Div. 566, 
73 NYS 247: Mulkins v. Snow,. 106 
Misc. 556, 175 NYS 41 [aff 189 App. 
Div. 923 mem, 178 NYS 905 mem]; 
Spielberg v. Canada SS. Lines, Ltd., 
98 Misc. 304, 162 NYS 610; Guggen- 
heim v. Guggenheim, 95 Misc. 332, 159 
NYS 333: Menzies v. Tasker-Halsted 
Realty Co., 164 NYS 403. But see 
Electric Regulator Mfg. Corp. v. 
American Mechanical Laboratories, 
Inc., 225 App.,Div. 37, 282 NYS 220 
(defendant’ moving promptly is en- 
titled to the dismissal of a complaint 
in equity, where three out of the four 
prayers have no place therein). 

Okl.—Redskin Min. Co. v. McNeal 
Mach, Go:, 108 Okl, 213; 234. P 985: 
C. BH. Sharp Lumber Co. v. Kansas Ice 
Co., 42 Okl. 689, 142 P 1016; Hawkins 
v. Overstreet, 7 Okl. 277, 54 P 472. 

81. Jackisch v. Quine, 62 Colo. 72, 
160 P 186; Jones v. Ceres Inv. Co., 66 
Colo. 562, 154 P 745, AnnCas1918C 
429; Childers v. Baird, 59 Colo. 382, 
148 P 854; Redding v. Puget Sound 
Bat etc., ‘Works, 36 Wash. 642, 79 P 

[a] In Missouri.— Although plain- 
tiff’s three petitions, one original and 
two amended, had been declared in- 
sufficient, the court had no jurisdic- 
tion to give judgment for defendant 
on his motion for judgment on the 
pleadings, but only to dismiss the 
second amended petition or to ad- 
judge plaintiff to pay triple costs un- 
der Rev. St. (1909) § 1826, the re- 
cital of the judgment, “the court hay- 
ing heard the , evidence.” etc., not 
raising a presumption that the case 
was tried on the merits, only evidence 


Gibson 
v. Armour, (A.) 219 SW 152. 

{b] In Pennsylvania.—(1) To up- 
hold a judgment in favor of defend- 
ant upon points of law raised in the 
affidavit of; defense, it must appear 
from the statement ‘of the claim as a 
question of law that plaintiff is not 
entitled to recover. Morris, ete., 
Steel Co. v. Pittsburgh Bank, 277 Pa. 
81, 120 A 698; Briggs v. Logan Iron, 
etc., Cone 26h ba. ane. la Oi mAt ee Sls 
Rhodes V. Terheyden, 272 Pa. 397, 116 
A 364; Davis v. Edmondson, 261 Pa. 
IOS); 104 A 582. See Northwestern 
Cons. Milling Co. v. Rosenberg, 277. 
Fed. 245 [aff.287 Fed. 785] (after a 
failure in two attempts to set out a 
good cause of action, judgment may 
be entered for defendant) ; Whitaker 
v. Richmon, 73 Pa. Super. 203 (judg: 
ment for defendant held proper). 
(2) Any doubt existing as to the right 
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waived.®? 


out dav.* 


[§ 952] e. Admissions in Pleadings. 
entitled to judgment on the pleadings where his cause 
of action or defense is admitted and no facts are al- 
leged which would defeat the admission,** and a de- 
nial, when accompanied by admissions sufficient to 
establish the cause of action or defense, is insufficient 
A recovery on admissions 
eannot be greater than justified by the admitted 
A judgment on the pleadings for plaintiff 
cannot be rendered on the theory of defendant as to 
the amount due, where the admissions of defend- 


to prevent judgment.*® 


facts.3° 


Where plaintiff has a prima facie case by 
virtue of admissions in the answer, it is error for the 
court, on refusing his motion for judgment on the 
pleadings, to adjudge that defendants go hence with- 


PLEADING 


[§§ 951-953 


Admission as to one of several causes of action. 
Where the pleadings upon which judgment was de- 
manded on several causes of action, with the excep- 
tion of one which stood admitted, were in a confused 


state, judgment on the one admitted would be proper, 


A party is, 
on the pleadings 


other defendants 


ant do not meet the allegations of the petition.S* 


to summary judgment should be re- 
solved in plaintiff’s favor. Miller v. 
Miller, 284 Pa. 414, 1381 A 236; Mor- 
ris, etc., Steel Co. v. Pittsburgh Bank, 
Bitmebar oe 120 Ad 6985 “Rhodes ov. 
Terheyden, 272 Pa. 397, 116 A 364; 
Substantial Bldg., etc., Assoc. v. 
Philadelphia Real Est. Title Ins., 
etc., Co.; 82. Pa. Super. 211; Sutton 
v. Reed, "80 Pa. Super. 158 


82. Loveless v. Ott, 121 Kan. 7128, 
250 P 324. 
83. Churchwell v. Branch Bank- 


ing, etc., Co., 181 N. C. 21, 105 SE 889. 

84. U. S.—New York Fidelity, etc., 
Co. v. Schambs, 263 Fed. 895 [cer- 
tiorari den 253 U. S. 494 mem, 40 SCt 
586 mem, 64 L. ed. 1030 mem]; Hein 
v. Westinghouse Air Brake Co., 172 
Fed. 524. 

Cal.—Stark v. Hoeft, 269 P 1105; 
Atkinson v. Adkins (A.) 268 P 461; 
Stark v. Hoeft, (A.) 260 P 316. 

Colo.—Walker v. Walker, 60 Colo. 
Bid, 1 5P 83.2. 

Ga.—Battle v. Ricks Lumber Co., 
38 Ga. A. 621, 144 SE 919; Drew v. 
Drew, 25 Ga. A. 355,-108 SE 196; 
Wheless v. Hammond, 17 Ga. A. 644, 
87 SE 1088; Moultrie v. J. S. Scho- 
field’s Sons Co., 6 Ga. A. 464, 65 SH 
Los 

Kan.—Nation v. Clay, 125 Kan. 735, 
266 P. 45: Fenley v. Garvin, 110 Kan. 
185, 203 P 301; Johnson v. Harvey, 83 
Kan. 471, 112 P 108. 

Mass._-Underwood vy. Coolidge Ice 
Co., 232 Mass. 124, 122 NE 270. 

Mo.—Barr v. Stone, 242 SW 661. 

Mont.—Strong v. Butte Cent., etc., 
Copper Corp., 54 Mont. 584, 172 P 
1033. 

Nebr.—Meyer Bros. Drug Co. v. 
Hirsching-Morse Co., 94 Nebr. 309, 
143 NW 206. 

N. Y.—Transmarine Corp. v. Dela- 
ware, ete, Co., 127 Mise. 812, 216 
NYS 623; Lederman v. Orecchiuto, 


160 NYS 852. 

N. C.—Pridgen v. Pridgen, 190 N. 
Cc. 102, 129 SE 419; Heath vy. Heath, 
PTD ON, (C4575 95 SH 9165. Alston’ v. 
EUS Le bIN.) Co 250, SL Si) 290. 

Oh.—State Mis Bremen, 117 (Oh, (St. 
186, 158 NE 6. 

Oki.—Autry v. Wynona First Nat. 
Bank, 131 Okl. 279, 269 P 286; Goehler 
v. Grove, 108 Okl. 159, 234 P 622; 
Smith v. State, 47 Okl. 682, 149 P 884; 
De Groat v. Focht, 37 Okl. 267, 131 P 
172; Long v. Shepard, 35 Okl. 489, 130 
Pe iS esliwitreeOt. Crrory 1st 24 les 
S. 652, 36 SCt 722, 60 L. ed. 1222]. 

R. I.—Norman y. Sylvia, 26 R. I. 
438, 59 A 112. 

sg. C.—Kohn v. Stork. 108) S.-C. 7.95 
93 SE 391. 

Tex.—Stockwell v. Melbern, (Civ. 


A.) 185 SW 399. 224; Acton v. Culbertson, 38 Okl. 280, 
Wash.—Johnson v. Rose, 113 Wash. | 132 P 812. 
272, 193 P 700. 86. Adams v. Beasley, 174 N. C. 
Wis.—Madregano v. Wisconsis Gas, |118, 93 SH 454; Muirhead vy. Bruns 
ete., Co., 181 Wis. 611, 195 NW 861. (Wis.) 223 NW 565. 
[a] Admissions making petition 87. Knowlton v. Preferred Acc. 
multifarious.—A judgment on _ thejIns. Co., 199 Iowa 1172, 199 NW 1014. 


| judgment.—Jackson  v. 


pleadings for defendants is proper } 
where plaintiff's admissions render 
the petition multifarious. Peniston 
v. Hydraulic Press Brick Co., 234 Mo. 
698, 1388 SW 532; Chaput v. Bock, 224 
Mo. 738, 123 SW 16. 

[b] Effect as to allegations on 
supplemental petition.—An admission 
in the answer does not include alle- 

gations in a supplemental petition re- 
eryihe to the answer, so as to require 
a judgment for plaintiff. Taber v. 
Eyler (Tex. Civ. A.) 162 SW 490. 

Ee Infant defendants cannot 
make admissions in pleadings upon 
which judgment may be rendered. 
Byrne v. Byrne, lL. R. 5 Ir. 134. 

[d] Married woman.—Since Act 
No. 247 (1916) amending and re- 
enacting Civ. Code art 160, authoriz- 
ing a married woman to sue and be 
sued to the same extent and in the 
same manner as if she were a feme 
sole, and making married persons of 
proper understanding competent wit- 
nesses for or against their spouses in 
civil cases, is no reason why their 
sworn admission in their pleadings 
may not serve the same purpose as 
their testimony. Tortorich v. Maes- 
tri, 146 La. 124, 83'S 431. 

[e] Admissions held not to require 
New York 


Mut. L. Ins. Co., 186 Fed.. 447, 108 
CCA 369; Garau v. Marchetti, 44 Cal. 
AL eZ6 ds) 186 Eo sreeWean. va Hotel 


Grunewald Co., 143 La. 740, 64 S 698; 
Willis v. Williams, 174 N. C. 769, 94 
SE 513; Epplett v. Empire Inv. Co., 
99 (Or. boa 501942) 46d, 7005) Schlag vv: 
Johnson, (Tex. Civ. A.) 208 SW 369; 
Olson vy. Bremerton, 110 Wash. 572, 
188 P  W72-soStrans’ van Person, 108 
Wash. 503, 185 P 944; Marce v. Mc- 
Call (Sask.) 13 DomLR 424, 25 
WestLR 47. 

Admissions as curing defects in 
complaint see supra § 951 

85. U. S.—Baird, etce., Co. v. Vic- 
tory Sparkler, etc., Co., 6 F. (2d) 27. 
.—Hamman y. Milne, 179 Cal. 
634, 178 P 523; Scheeline v. Moshier, 
Lae. Cala Oo, loon iene oee: a DUS ta ive 
Jolly, 35 Cal. A. 184, 169 P 449; North- 
ern Light Min. Co. v. Blue Goose Min. 
Co., 25 ‘Cal. A. 282,143 P 540: 

Kan.—Dickinson County Hospital 
Co. v. Kessinger, 279 P 7. 

Mo.—Bird v. Rowell, 180 Mo. A. 421, 
167 SW 1172. 

N. C.—Kinston Cotton Mills v. 
Rocky Mount Hosiery Co., 154 N. C. 
462, 70 SE 910. 

Okl.—Nix v. Green, 95 Okl. 247, 219 
P 380; Oliphant v. Crane, 70 Okl. 
38, 172 P 1073; Schuber v. McDuffee, 
67 Okl. 160, 169 P 642; Marshall Mfg. 
Co. v. Dickerson, 55 Okl. 188, 155 P 


ing on the pleading’ submitted to a jury.*® 
the cause of action against several defendants is sev- 
erable, judgment on motion may be taken against 
any defendant who admits plaintiff’s case.°° 

[§ 953] f. Failure of Answer or Reply To Deny 
or Set Up New Matter.°! 


if the others have been withdrawn or waived.®® 
Admissions by some of defendants. 


A judgment 
will not be rendered on the admis- 


sions of some defendants, where it would deprive the 


of the right to have the issues aris- 
Where 


Where the answer,” re- 


88. A. D. Kneuper Specialty Co. v. 
peu LiL App. Dive555; L57 NWS 
395. 


89. Barbee v. Penny, 174 N. C. 571, 
94 SE.295. 

90. Humboldt Min. Co. v. Ameri- 
can Mfg.,.-etc., Co., 62 Fed. 356,510 
CCA 415; Stockwell v. Melbern (Tex. 
Civ. A.) 185 SW 399; Parsons v. Har- 
ris, 6 Ch. D. 694; Jenkins v. Davies, 
1 Ch. D. 696; Macmillan v. Austra- 
lasian Territories, 76 L. T. Rep. N. S. 
182; In re Smith, 24 Wkly. Rep. 392. 
ee Incomplete defense see infra 

92. U. S—Baird, etc., Co. v. Vic- 
tory Sparkler, etc., Co., 6 F. (2d) 27. 

Ariz.—Arizona Copper Co., Ltd. v. 
State, 15 Ariz. 9, 137 P 417; Randall 
v. Fox, 13 Ariz. 87, 108 P 249; Gold- 
water _v. Bowen, 7 Ariz. 200, 62 P 
691; Finley v. Tucson, 7 Ariz. 108, 60 
A 872. 

Cal.—San Francisco v. Staude, 92 
Cal. 560, 28 P 778; Botto v. Vanda-= 
ment, 6% (Calo332, (P7638) Hacks 
Lovell, 64 Cal. 14, 27 P 942, 49 AmR 
679; Welch v. Beaudry, 40 Cal. 439; 
Fitzgibbon v. Calvert, 39 Cal. 261; 
Bae ee v. Moran, 14 Cal. A. 328, 112 

Colo.—Rensberger v. Britton, 31 
Colo. 77, 71 P 879; Stevens v. Andrews, 
10 Colo. 402, 15 P 616. 


Pla.—Evans v. Kloeppel, 72 Fla. 
267, 73 S 180. 
Ga.—Southern R. Co. v. Atlanta 


Stove Works, 128 Ga. 207, 57 SE 429 
{foll Tarver v. Dalton, 134 Gal 462, 
67 SE 929, 29 LRANS 183, 20 AnnCas 
281, and overr Stromberg- Carlson Tel. 
Mfg. Co. v. Bisbee, 115 Ga. 346, 41 SE 
573; Hollis v. Nelms, 115 Ga. 5, 41 SE 
2631; Elders v. Kennedy, 17 Ga. A. 
463, 87 SE 701 

Ida.—Davenport v. Burke, 27 Ida. 
464,149 P 511; Rischar v. Shields; 
26 Ida. 616, 145 P 294. 
sound Barnard v. Haworth, 9 Ind. 

Kan.—Nation v. Clay, 125 Kan. 735, 
266 P 45; Anderson County School 
Dist. No. 64 v. Hand, 124 Kan. 121, 
257 P 931; Berridge v. O’F lanagan, 
122 Kan. TA, 251 P 175; Toelle v. Na- 
tional Surety Conndaes Kan. 425; 223 
P 256; Jenkins v. Union Cent. L. Ins. 
@oy 112 Kan. 552, 212 P 3638; Mc- 
Broom v. Wilgus, 108 Kan. 14, 193 P 
1068; Advance-Rumely Thresher Co. 
Vv. Nelson, 105 Kan. 517, 184 P 982, 
196 Kan. 716, 189 P.907. 

Ky. —Jackson First Nat. Bank v. 
Strong, 228 Ky. 604, 15 SW (2d) 477; 
Dunn v. Downing, 7 Ky. Op. 409. 

La.—Plaza Amusement Co. vy. Ru- 
benstein, 163 La. 272, 111 S 702; Wes- 
sell Plumbing Co., Ine. v. Norton, 3 
La. A. 680. 

Minn.—John Hancock Mut. L. Ins. 
Co. v. Meester, 173 Minn. 18, 216 NW 
329; Cairns v. Lewis, 169 Minn. 156, 
210 NW 885; McQuaid Market House 
Co. v. Home Ins. Co., 147 Minn. 254, 
180 NW 97. 


SS ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ply,°* or subsequent pleading °* admits by failure to 
deny or sets up new matter which is no defense, judg- 
ment may be rendered on the pleadings. So judgment 
may be rendered for plaintiff on the pleadings when 
the answer is not responsive to the complaint.®® 

[§ 954] g. Denials on Information and Belief or 
A denial of the 
allegations of the petition on information and _ be- 


of Knowledge and Information.?*® 


GEERT eae v. Cook (A.) 249 SW 

Mont.—Grant v. Hewitt, 63 Mont. 
422, 208 P 887; State v. Votaw, 13 
Mont. 403, 34 P 315. 

Nebr.—Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127. 

N. Y.—Eaton v. Wells, 82 N. Y. 576 
{aff 22 Hun 123]; Coit v. Planer, 51 
N. Y. 647 mem [aff 30 N. Y. Super. 
413, 4 AbbPrNS 140]; Sinram v. Na- 
ples Realty Co., 224 App. Div. 369, 
231 NYS 173; Lewis v. Wheeler, 201 
App. Div. 165, 194 NYS 735; Katz Un- 
derwear Co. v. Burns, 178 App. Div. 
487, 165 NYS 4381; Oceanic Investing 
Co. v. Twenty-Eighth St., etc., Realty 
Co., 164 App. Div. 885, 148 NYS 560; 
Harris v. Combs, 134 App. Div. 975, 
119 NYS 297; Holmes v. Wood, 24 
Hun 488 [aff 88 N. Y. 650 mem]; 
Terry v. Marx Realty, ete:, Co., 130 
Misc. 406, 224 NYS 387 [aff 229 NYS 
920 mem]; Frankfurter v. Silverman, 
124 Misc. 751, 208 NYS 405; Towner 
v. Cary, 103 Misc. 98, 169 NYS 817; 
White v. Gibson, 61 Misc. 436, 113 
NYS 983; Purgold v. J. L. Hachtmann 
Sonos ine. 2Ol. NYS T6e> Katia iv. 
Wardwell, 112 NYS 1114. 

N. C.—Pridgen vy. Pridgen, 190 N. C. 
102, 129 SE 419. 

Oh.—Shannon vy. Universal Morteg., 
-, 116 Oh. St. 609, 157 NE 478, 
54 ALR $92: Tuke v. Manchester, 4 
One Al e2 42; 257, OhyCirs Ct.’ NS: 33, 
30) eOh. Cir: Ct:532;. Prudential_Ins. 
Co.v. Shively, 1-Oh. A. 238, 17 Oh. Cir. 
CiaNe Sooo, of On Cir Cty so te lb 
see Columbus v. Reinhard, 1 Oh. Cir. 
Ct. 289, 1 Oh. Cir.’ Dec. 159 (a motion 
for judgment because of the insuffi- 
ciency of the answer is not good prac- 
tice, but a demurrer so-that an amend- 
ment can be allowed is the proper 
pleading). 

Okl.—Blair v. Blair, 124 Okl. 128, 
254 P 38; White Grain Co. v. Beck- 
ham County Nat. Bank, 120 Okl. 46, 
249 P 506; Vinson v. U. S. Fidelity, 
ete., Co., 119 Okl. 37, 250 P 900; Fulp 
v. Squires, 77 Okl. 224, 187 P 921; 
Miles v. Grosman Co., 70 OKl, 142, 173 
P 808; Kerr v. McKinney, 69 Okl. 88, 
170 P 685; Baker v. Gaines “Bros. 
Co.; 65 Okl. 192,.166 P 159; Lockett 
v. Ely-Walker Goods Co., 60 Okl. 131, 
159 P 324. And see Burks v. Ameri- 
can Nat. Bank, 89 Okl. 62, 213 P 301 
(where answer not supported by ex- 
hibits attached thereto). 
> Pa.—Dengler v. Exchange Bldg. As- 
soc., 62 Pa. Super. 67; Philadelphia, 
etc., SS. Co. v. Pechlin, 23 Pa. Dist. 
518. 

Philippine.—Alemany v. Sweeney, 3 
Philippine 114. i hy 

Porto Rico.—Candal v. Pierluisi, 28 
Porto Rico 564; Munoz v. Vargas, 26 
Porto Rico 342; Horton y. Robert, 11 
Porto Rico 168. 

Wis.—Wiesmann vy. Donald, 125 
Wis. 600, 104 NW 916. 

Eng.—Showell v. Bouron, 52 L. J. 
Q. B. 284. 

Alta.—Lougheed_ v. 


WestLR 204. 

See Modern Steel Structural Co. v. 
Van Buren County, 126 Iowa 606, 102 
NW 5386 (Code § 3611 does not con- 
template the summary entry of judg- 
ment because of an indefinite or un- 
satisfactory answer to interrogato- 
ries, especially where the party called 
upon to answer is a municipal corpo- 
ration); Port v. Parfit, 4 Wash. 369, 
30 P 328 (technically not a judgment 
on the pleadings, but a judgment au- 
thorized by the code on failure to an- 
swer). 


fa] 


Hamilton, 7 


Judgment on pleading was 


PLEADING 


proper: (1) In an action for the 
price of goods, where the answer con- 
tained no averment as to when, 
where, or to whom an offer to return 
the goods was made. Werbitsky v. 
Fisher, 64 Pa. Super. 284. (2) In an 
action on a bond, where, after allow- 
ing payments claimed in the answer, 
there was default exceeding the 
amount of the obligation. Sherwood 
v. State, 22 Oh. A. 507, 153 NE 287. 
(3) Where, after the trial.court had 
properly granted plaintiff's motion to 
strike portions of the answer, no suf- 
ficient averments remained amount- 
ing to denial or defense. Almond 
City Land, ete., Co. v. Patterson, 35 
Cal AN 99,169" 258. 

[b] Proper procedure to test the 
sufficiency of a defense is to demur or 
move for judgment on the pleadings. 
Bradley v. McCutcheon, 97 Misc. 412, 
161 NYS 394. 

[ec] Admission of legal effect.— 
Although the execution of a contract 
may be admitted by failure to plead, 
the fact of tha execution only is ad- 
mitted, and not the legal effect of the 
contract as claimed by the party 
pleading it. Bowring v. Wabash R. 
Co., 90 Mo. A. 324. é 

[d] Defense in bar, pleading an 
order void on its face, will entitle 
plaintiff to judgment on the plead- 
a Barnard v. Haworth, 9 Ind. 

03. 

[e] Failure of proof.—Plaintiff be- 
ing entitled to a judgment on the 
pleadings where the allegations of 
his petition are not denied, such 
judgment will not be reversed be- 
cause of insufficiency of evidence in- 
troduced upon the trial. Blodgett v. 
Scott, 11 Cal. A. 310, 104 P 842. 

{f] Similarity to default judg- 
ment.—(1) “In the case of an insuin- 
cient answer such judgments may be 
likened to judgments by default in- 
asmuch as, if the answer in no wise 
meets the essential averments of a 
complaint, it is equivalent to no an- 
swer.” Martinez v. Davila, 18 Porto 
Rico 79, 80. (2) Default judgments 
see Judgments § 349 et seq. y 

{g] Motion after verdict.—Where 
the answer raised no material issue 
of fact, but plaintiff recovered a ver- 
dict, plaintiff's motion, although des- 
ignated as a motion for judgment non 
obstante veredicto, was in effect a 
motion for judgment on the plead- 
ings, and was properly. granted. 
Brotherhood of American Yeomen v. 
Manz, 23 Ariz. 610, 206 P 408. 

[h] In Connecticut, under Gen. St. 
§ 733, providing that, in cases where 
an attorney appears for defendant, 
plaintiff may require him to state to 
the court whether he believes a bona 
fide defense exists to the action, 
whether such defense will be made, 
and whether there will be a trial, and 
that if the attorney refuses to dis- 
close as required, or fails to satisfy 
the court that such defense will be 
made or such trial had, the court may 
order judgment for plaintiff, it has 
been held that where the rule is com- 
plied with, the court has no authority 
to pass on the legal sufficiency of the 
defense, and render judgment because 
it deems such defense insufficient. 
Jose v. Parsons, 71 Conn. 413, 42 
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93. U. S.—Patterson v. Wade, 115 
Fed. 770, 53 CCA 1. 

Ala.—Hertz v. Montgomery Journal 
Pub. Co., 9 Ala. A. 178, 62 S 564. 

Colo.—Pomponio v. Larsen, 80 Colo. 
818, 251 P 534. 
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lief®’ is sufficient to prevent a judgment on the plead- 
ings;°S but such a denial, where defendant has knowl- 
edge or means of knowledge of the truth of the al- 
legations, has been held to require a judgement on a 
motion duly presented,°®® and where the matter is not 
one that is presumably within the knowledge of de- 
fendant, judgment will be refused, 

Denial of knowledge or information sufficient to 


Kan.—Everett v. Arkansas City, 
118 Kan. 444, 235 P 856. 

Mo.—Hilburn v. Phcenix Ins. Co., 
129 Mo. A. 670, 108 SW 576. 

Mont.—Peterson v. Butte, 44 Mont. 
129); 420° P2317; 

N. Y.—Dahlstrom v. Gemunder, 198 
N. Y. 449, 92 NE 106, 19 AnnCas 771; 
Childs v. Childs, 150 App. Div. 656, 
135 NYS 972; Trachtenberg v. Con- 
verse, 109 Misc. 487, 180 NYS 170. 

Okl.—Fisher v. Grider, 109 Okl. 23, 
234 P 570; Glacken v. Andrew, 69 
Okl. 61, 169 P 1096; Scrivner v. Mc- 
Clelland? 67 Oke + 5f, 16385 Pes eib: 
Chambers v. Kirk, 41 Okl. 696, 139 P 
986; St.Louis; ete, R., Co. v. Cake; 
25¢ OKI 227) L0b Me 3220 

Eng.—Elliott v. Harris, L. R. 17. 

Gorman, 


Ipseoole 

N. B.—Kennedy vv. 12 
DomLR 812, 13 EastLR 54. : 

[a] -Where plaintifi’s own plead- 
ings show that a certain sum is due 
to defendant, the latter may have 
judgment for such amount. Gilly v. 
Roumieu, 11 La. Ann. 746. 

[b] A confession and avoidance is 
not inconsistent with the allega- 
tions of the petition, and, where the 
reply denies nothing in the answer 
except what is “inconsistent with the 
petition,’ a court may _ properly 
give judgment for defendant on the 
pleadings. Douglass v. Downend, 11 
we Cire Ct Ns S390. 30h Oh Cin Cts 

[c] Where answer insufficient.— 
Where the defenses of contributory 
negligence and assumption of risk 
pleaded were not available, although 
the reply thereto was _ insufficient, 
there was no error in refusing judg- 
ment on the pleadings. Heald v. 
Crump, -73) (Colo! 251, 215) P1405. Ra- 
maswamy v. Hammond Lumber Co., 
78 Ory 407, 152 P 223. 

[d] In Washington “it is only in 
cases where no reply whatever has 
been filed to the affirmative matter 
in the answer that judgment on the 
pleadings is authorized by the code, 
and not where a reply has actually 
been filed and found to be insuffi- 
cient in’ law. >) Davis iv... Hord.ayi5 
Wash. i107) 1165-45 SP. 739; 46 ee 393 
[quot Pugsley v. Stebbins, 87 Wash. 
L3G 1.90. 1 5dsP 5.027: 

94... Wallace v.°'Bland; 194 N.. G 
398, 189 SE 837; Autry v. Wynona 
gs Nat. Bank, 131 Okl. 279, 269 P 


95. Colo.—Gale v. James, 11 Colo. 
540, 19 P 446. 

Fla.—Huling v. Florida Sav. Bank, 
19 Fla. 695. 

Ky.—Hadden v. Mannin, 21 SW 38, 
14 KyL 652. 

N. Y.—East River Electric Light: 
Co. v. Clark, 18 NYS 463; Walker v. 
Hewitt, 11 HowPr 395. 

Wash.—King v. I]waco R., ete., Co., 
1 Wash. 127, 23 P 924. 

a eee v. Harris, 18 Wis. 400. 

fs ufficiency see supra 332- 
334, 414, 415. e = 

97. See supra § 334. : 

98. Dugger v. Young, 25 N. M. 671, 
LSP 52: 

99. Boscus v. Bohlig, 173 Cal. 687, 
162 P 100; Peake v. Harris, 48 Cal. A. 
363, 192 P 310. 

1. Cuneo v. Lawson, 203 Cal. 190, 
263 P 530; Jensen v. Dorr, 159 Cal. 
742,116 P 553. But see Montgomery 
v. Maryland Fidelity, etce., Co., 69 Cal. 
A. 251, 230 P 993 (an allegation that 
defendant had no information or be- 
lief as to matters alleged in a para- 
graph of the petition and therefore 
denied them was held properly ig- 
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form a belief as to the allegations of the other party, 
when permitted by statute, is sufficient to prevent a 
Judgment on the pleadings,? and the fact that it is 
presumptively false has been held not to require a 
judgment on the pleadings. Judgment may be ren- 
dered, however, where the denial relates to a matter 
within the personal knowledge of the party,’ or 
where the denial is palpably untrue.° 

Allegations otherwise put in issue. Where the al- 
legations of a pleading are otherwise sufficiently 
put in issue, the pleader is not entitled to judgment 
on the pleadings, because of an admission by reason 
of the denial on information and belief of some of 
the allegations,’ or because the adverse party says 
that he has not sufficient information to ‘affirm or 
deny the pleader’s allegations and demands strict 
proof thereof.® 

[§ 955] h. Failure To Verify Pleadings. Although 
a different rule is applied in some jurisdictions,® it 
is generally held that the failure to verify an answer 
or reply as required by statute!® is ground for ren- 
dering a judgment on the pleadings.‘+ The fact, how- 
ever, that certain issues cannot be raised by an un- 
verified pleading does not prevent it from being suffi- 
cient to prevent a judgment in the pleadings by rea- 
son of raising other issues.t? A judgment on the 
pleadings because of an unverified reply to a pleading 
nored, as the denial should have been 7. 
positive). gerald, 

2. See supra § 332: 8. 

3. Butte First Nat. Bank v. Silver, 
45 Mont. 231,122 P 584;. Brinson, v; 9: 
Morris, 192 N. C. 214, 134 SEH 453. 


4 Kirschbaum v. Eschmann, 205 
N. Y. 127, 98 NE 328; New York Cons. 


merce, 
ALR, T3%. 
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Metropolitan Bldg. Co. v. Fitz- 
122 Wash. 514, 210 P 770. 
S. Rubber Co. v. Tulsa, 103 
: 163, 229° T71. 
Wells v. Dickey, 
Hallock v. National 
110 Wash. 385, 188 P 479, 10 


[§§ 954-956 


is properly refused, where the pleadings of defend- 
ant are insufficient to require a verified reply.t? It 
has been held that, where a petition was not verified 
as required by statute, the fact that defendant filed a 
duly verified answer denying the allegations of the 
petition and plaintiff’s right to recover did not entitle 
defendant to judgment.t* Where a motion for judg- 
ment on the pleadings because of an unverified an- 
swer was not made until after the testimony-of de- 
fendant supporting the defense was in, it was prop- 
erly denied.t® 

Defective affidavit of demand. A motion that 
judgment be not given notwithstanding an affidavit 
of demand,'® because the affidavit contains no aver- 
ment that affiant is plaintiff, will be refused where 
it appears from an inspection of the affidavit that 
it was in fact made by plaintiff.17 

-Plea of nonassumpsit, urlaccompanied by a re- 
quired counter affidavit,+® is not ground for the entry 
of judgment in favor of plaintiff where the case is 
one in which an inquiry of damages is necessary.?? 

[§ 956] i. Pleading Vonclusions. An allegation in 
the pleadings in the nature of a conclusion is not a 
statement of a fact requiring the determination of a 
jury, and preventing the court from granting judg- 
ment on the pleadings ;?° although the rule is other- 
wise where the pleading, when construed with the in- 
verified answer to a verified amended 
complaint as a condition of denying 
plaintiff’s motion for judgment on the 
pleadings, although the complaint 
served with the summons was not 
verified, but it had no power to or- 


der the filing of a bond for the pay- 
ment of any judgment which plain- 


15. Ind... 361; 
Bank of Com- 


R. Co. v. New York, 204 App. Div. 
Li evo TIN YS 3.8 Uc ds day dubttle, mebC., 
Co. v. Lecouver Press Co., 171 App. 
Div. 233, 157 NYS 350; Cerlian v. Ba- 
con, 155 App. Div. 118, 140 NYS 47; 
Godwin v. Liberty-Nassau Bldg. Co., 
144 App. Div. 164, 128 NYS 791; Hy- 
Jand v. Montgomery, 88 Misc. 295, 150 
NY) 613;5-. “Curtis-Blaisdell’ “Cov, 
Lederer, 82 Misc. 444, 143 NYS 1074; 
Maiden v. Gerson, 182 NYS 225. But 
see Olsen v. Singer Mfg. Co., 143 App. 
Div. 142, 127 NYS 697, 2 NYCivProc 
NS 242; John Simmons. Co. v. Van 
Rees, 87 Misc. 284, 149 NYS 857. 
Contra Church v. Hendrie, etc., Mfg., 
etc., Co., 47 Colo. 544, 107 P 1097, 1120. 

5. Schnibbe ‘v. Glenz, 245 N. Y. 
388, 157 NE 504; Halbe v. Adams, 172 
App. Div. 191, 158 NYS 384;  Halbe 
v. Adams, 172 App. Div. 186, 158 NYS 
oo0 fate 16> NYS *.995]; ':Doppelt vw; 
Raeden, 118 Misc. 203, 192 NYS 835; 
Long Island Bank v. Schildkraut, 162 
NYS 699; Streator v. Streator, 145 N. 
Cc. 337, 59 SE 112. 

6. Harley v. Plant, 210 N. Y. 405, 
104 NE 946; Doppelt v. Raeden, 118 
Misc. 203, 192 NYS 835; Long Island 
Bank v. Schildkraut, 162 NYS 699. 

[a] Reply good in part.—A reply 
denying knowledge or information 
sufficient to form a belief as to the 
truth of the allegations of the an- 
swer, which is good as to one para- 
graph of the answer, but not as to 
another paragraph, is sufficient to 
prevent judgment. Smith v. Metro- 
politan L. Ins. Co., 79 Misc. 550, 140 
NYS 327. 

{b] Denials as to matter of rec- 
ord.—(1) Held insufficient. Schnibbe 
v. Glenz, 245 N. Y. 388, 157 NE 504; 
Tauber v. National Surety Co., 219 
App. Div. 253, 219 NYS 387; -Olsen 
v. Singer Mfg. Co., 143 App. Div. 142, 
127 NYS 697, 2 NYCivProcNS 242. 
(2) Held sufficient. Harley v. Plant, 
210 N. Y. 405, 104 NE 946; Morris v. 
Muldoon, 108 Misc. 143, 177 NYS 673 
[rev on ‘other grounds 190 App. Div. 
689, 180 NYS 319 (aff 229 N. Y. 611 
mem, 129 NE 928 mem)]; Maiden y. 
Gerson, 182 NYS 225. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Ground for striking out pleading 
see infra § 1001. 


10. See supra §§ 826-829. 

11. Cal.—Hearst v. Hart, 128 Cal. 
327, 60 P 846; Bergerow v. Parker, 
4 Cal. A. 169, 87 P 248; Stockton 
Lumber Co. v. Blodgett, 3 Cal. A. 94, 
84 P 441. 

Colo.—Hill Brick, ete., Co. v. Gib- 
son, 43 Colo. 104, 95 P 293. Contra 


Speer v. Craig, 16 Colo. 478, 27 P 891. 

Ga.—Bryant v. Covington Bank, 18 
Ga. A. 526, 89 SE 1049. 

Ill.— Peerless Pattern Co. v. Silver- 
bloom Dry Goods Co., 211 Ill. A. 194. 

Kan.—Hayes v. Mutual Ben. L. Ins. 
Co., 98 Kan. 584, 158 P 1107; Rose v. 
Boyer, 92 Kan. 892, 141 P 1006; Lim- 
oes v. Barrett, 3 Kan. A. 578, 43 P 

Mo.—Meeker v. Chicago, ete, R. 
Co., 215 Mo. A. 492, 255 SW 340. 

N. M.—Hyde v. Bryan, 24 N. M. 457, 
174, RP 419; 

N. C.—Horney y. Mills, 189 N. C. 
724, 128 SE 324. 

Okl.—Thomas v. Bank of Com- 
merce, 133 Okl. 46, 271 P 233; Bow- 
ling v. Beaver, 102 Okl. 286, 229 P 
Kerr v. McKinney, 69 Okl. 88, 

; Mangold, ete, Bank v. 
Utterback, 160 P 713, LRA1917B 364; 
Brewer v. Martin, 40 Okl. 350, 1388 P 
166; Long v. Shepard, 35 Okl. 489, 
130 P 131 [writ of error dism 241 U. 
S. 652; 36 SCt 722, 60 L. ed. -1222]; 
St. Louis, etc., R. Co. v. Phillips, 17 
Okl. 264, 87 P 470. 

[a] Disregarding unverified an- 
swer as sham.—(1) An unverified an- 
swer to a verified complaint may be 
treated as sham and disregarded upon 
plaintiff's motion for judgment upon 
the pleadings. Consolidated Music 
Co. v. Morrison, 30 Cal. A. 303, 158 P 
Hares (2) Sham pleadings see supra 

[b] Denial of motion on terms.— 
(1) Under Municipal Court Code § 78 
subd 4, providing that, at any time 
before judgment, the court may di- 
rect the filing of a written pleading 
verified or unverified, the court had 
power to require defendant to file a 


tiff might obtain as well as a verified 
answer. Wahrenberger v. Kunz, 167 
NYS 3877. (2) Under the former stat- 
ute (Municipal Court Act [L. (1902) 
c 580] § 145 subd 2), it was held that, 
where plaintiff served only an unveri- 
fied copy of the complaint, he was not 
entitled to judgment without proof 


'of his complaint, on defendant’s ap- 


pearing and filing an unverified an- 


swer. Levenson y. Silverman, 130 
NYS 267. 
12. McKnight v. Strasburger Bldg. 


Co., 96 Kan. 118, 150 P 542; Mangles- 
dorf Seed Co. v. Pauls Valley Grain, 
etc., Co., 134 Okl. 210, 273 P 252; Hen= 
ryetta Spelter Co. v. Guernsey, 82 
Okl.. 71; 198 PP 495." Atchison, ete5 cB: 
Co. v. ‘Robinson, 36 Okl. 435, 129 P 
20 [rév on other grounds 233 us 
173, 34 SCt 556, 58 L. ed. 901]; Atch- 
ison, ete., R. Co. v. Moore, 386 Okl. 
433, 129 P 24 [rev on other grounds 
goer: S. 182, 34 SCt 558) 58 L. ed. 
{a] For instance, where a petition 
alleged that execution of a deed and: 
a written contract were obtained by 
fraud and misrepresentation, an un- 
verified answer admitting their exe- 
cution, but denying the other allega- 
tions, put in issue all the petition’s 
averments of fact except the execu- 
tion of the instruments, so that plain- 
tiffs were not entitled to judgment on 
the pleadings.—Harn vy. Interstate 
Bldg., ete., Co., 77 Okl: 265, 188 P 343. 

13. Peterman v. Rothschild, 103 
Okl. 2738, 229 P 579; Harn v. Boyd, 69 
OKI 156510) Bed 05. 

14. Todd v. State, 63 Tex. Civ. A. 
647, 184 SW 761. 

15. Hamson vy. Babbitt, 123 Kan. 
32, 254 P 332 
See supra § 195. 

17. Newlin v. Adair, 26 Del. 441, 
84 A 1028. 

18. See supra § 363 et seq. 

19. Ingram v. Johnstone, 
Va. 409, 140 SE 143. 

20. Morel v. Morel, 208 Cal. 417, 
264 P 760; Schoonover v. Birnbaum, 
148 Cal. 548, 83 .P 999; Davies xy. 
Ramsdell, 40 Cal. A. 424, 181 P 94; 


_ 


104 W. 


9 956-959] 


tendments which may be made in its favor, sets out 


a cause of action or defense.?1 


[§ 957] j. Demurrer to Good Complaint. 
tion by plaintiff for judgment on the pleadings after 
his complaint has been demurred to is properly 
granted where the complaint states a cause of ac- 
tion,*? especially after defendant has elected to stand 
The motion may not be granted 
to the prejudice of defendant’s right to amend;?* 
the denial of the motion, where an answer was ten- 
dered properly on the overruling of an exception to 
the petition, is the exercise of the court’s discretion 
to grant further time for answering.”° 

[§ 958] k. Frivolous Pleading or Demurrer. A 
frivolous pleading?® or demurrer?? may be treated as 


on his demurrer.?? 


Pacific Coast Mail Order House v. 
Stillens}+29/Caly-Ay 613,-157 .P 539); 
Northern Light Min. Co. v. 
Goose Min. Co.j 25/Cal. A. 282; 143 BP 
540; Shwayder vy. Clay, 24 Colo. A. 
336, 133 P 420; German Sav. Bank 
Va Dunn, 75. Mises 25455135, NYS) 56 
[aff 150 App. Div. 928 mem, 135 NYS 
1114 mem]; Feil v. Feil, 178 NYS 
197 [rev on other grounds 191 App. 
Div. 840, 182 NYS 280]; Logan v. Illi- 
nois Rivers Dev. Co., (Or.) 279 P. 274. 

fa] Rule applied.—In a suit to 
foreclose a land contract,-an issue 
as to the reasonable time in which 
to redeem from the decree was not 
an issuable question of fact preclud- 
ing a judgment on the pleadings, 
since the court must determine that 
time under the contract without rely- 
ing upon the testimony of witnesses, 
the allegation in the complaint touch- 
ing reasonable time being argumenta- 


tive and a mere conclusion. Logan v. 
a Hingis Rivers Dey. Co., (Or.) 279 P 
21. Lawton First Nat. Bank v. 


Humphreys, 66 Okl. 186, 168 P 410. 

22. Liebster v. Friedman, 190 App. 
Div. 649, 180 NYS 322; Realty Asso- 
eciates v. Hoage, 141 "App. Dive 7T99, 
126 NYS 709; Delmar v. Kinderhook 
Knitting Co., 134 App. Div. 558, 119 
NYS 705; Pignatelli v. Sun Printing, 
etc., Assoc., 118 Misc. 168, 193 NYS 
581 [rev 201 App. Div. 590, 194 NYS 
Arthur Wolfsohn Co. v. Jaffe, 
565, 153 NYS 683 [aff 168 
App. Div. 950 mem, 153 NYS 1105 
mem]; Stirrup v. Trafton, 77 Misc. 
473, 136 NYS 1052. 

[a] As proper remedy.—A motion 
for judgment on the pleadings involv- 
ing questions of law raised by de- 
murrer, going to the whole cause of 
action, was properly brought under 
Code Civ. Proc. § 547. National Park 
Bank vy. Billings, 203 N. Y. 556, 96 NE 
1122; Loos v. Leahy, 144 App. Div. 
558, 129 NYS 859; National Park 
Bank v. Billings, 144 App. Div. 536, 
129 NYS 846 [aff and cert questions 
answered 203 N. Y. 556 mem, 96 NE 
1122 mem]; Bullville Milk Produc- 
ers Assoc. v. Armstrong, 108 Miss. 
1582, 178 NYS 612; Lindebauer v. 
“Weiner, 94 Misc. 612, L659" NYS (987; 
Stirrup v. Trafton,’ 77 Misc. 473, 136 
NYS 1052; Abramowitz v. Abramo- 
witz, 113 NYS 798. 

Right to amend after Jueeeens see 
supra § 623. See also infra § 1139. 

23. Dant v. Pierce, 122 Or. 337, 255 


P 608. : 

24. Perez v. Arrieta, 29 Porto Rico 
673. 

25. Kinney vy. Edenborn, 151 La. 
216; .91.S°712. 

26. See supra §§ 82, 225. 

27. See supra § 456. 

28. Ala.—Stanley v. Hill, 9 Port. 


368. 

Cal.—Hemme vy. Hays, 55 Cal.. 337. 

Colo.—Cochrane v. Parker, 5 Colo. 
AS fo, SOP Ok, 

N. C.—Johnson City First Nat. 
Bank v. Pearson, 119 N. C. 494, 26 SE 
46; Brogden v. Henry, 83 N. C. 274; 
Erwin v. Lowery, 64 N. C. 321. 

Porto Rico.—Mora v. Rivera, 25 
Porto Rico 457. 
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a nullity, and judgment may be rendered on the 


pleadings, on motion, in most jurisdictions, as if no 


A mo- 


eranted.®? 


S. D.—Fargo v. Vincent, 6 S. D. 209, 
60 NW 858. 

Wis.—Gillmore vy. Woolcock, 13 
Wis. 589; Foote v. Carpenter, 7 Wis. 
395; Farmers’, ete., Bank v. Sawyer, 
7 Wis. 379; Grubb v. Remington, 7 
Wis. 349. 

Sask.—McDonald v. Maurice, 8 
Sask. L. 254, 33 WestLR 257, 9 West 
Wkly 680. 

[a] In New York (1) this rule ob- 
tains. D. & G. Girl Coat Co., Inc. v. 
Zabelicky, 245 N. Y. 646 mem, 157 NE 
893 mem; Manning vy. Tyler, 21 N. Y. 
567; Timmons v. Bourges Serv., Inc., 
205 App. Div. 600, 200 NYS 133 (Civ. 
Pract. Rules, rule 104); Bankers’ 
Surety Co. v. Meyer, 146 App. Div. 
867, 1381 NYS 857-[aff. 205 N. Y. 219, 
98 NE 399, AnnCas1913D 1218]; Bar- 
win Realty Co. v. Union Stove Works, 
146 App. Div. 319, 130 NYS 781 [app 
to Ct. of App. granted and questions 
cert 147’ App. Div. 904 mem, 131 NYS 
1103 mem (aff 210 N. Y. 537 mem, 103 
NE 1120 mem)]; Olsen v. Singer Mfg. 
Co., 143 App. Div. 142, 127 NYS 697, 
2 NYCivProcNS 242; Rochkind v. 
Perlman, 123 App. Diy. 808, 108 NYS 
224, 1151; Anderson v. McNeely, 120 
App. Div. 676, 105 NYS 278; Soper 
v. St. Regis Paper Co., 76 App. Div. 
409, 78 NYS 782; Reese v. Walworth, 
61 App. Div. 64, 69 NYS 1115; Lee 
V.. Jacob,..38 App. Div. 531, 56 NYS 
G45- Colt. Vi. Daviss 50; ,ELUN..306;iK0 
NYS 354, 16 NYCivProc 180; Man- 
ufacturers’ Nat. Bank v. Russell, 6 
Hun 375; Hoffaring vy. Grove, 42 
Barb. 548, 13° AbbPr, 142>. Plant. :v. 
Schuyler, 30 N. Y. Super. 271, 4 Abb 
PrNS 146; Currie v. Baldwin, 6 N. Y. 
Super. 690; Collis v. Alburtis, 13 Daly 
425, 9 NYCivProc 80; Pettigrew Vv. 
Chave, 2 Hilt. 5463 Kamlah v. Sal- 
ter, 1 Hilt. 658, 6 AbbPr’226:. Cook 
v. Broughton, 102 Misc. 260, 168 NYS 
818 [rev on other grounds 183 App. 
Div. 46, 171 NYS 28]; Hutchinson v. 
Bien, 46 Misc. 302, 93 NYS 189 [aff 
104 App. Div. 214, 93 NYS 216]; Hal- 
liday v. Barber, 38 Misc. 116, 77 NYS 
98; Galbraith v. Daily, 37 Misc. 156, 
74 NYS 887; Siriani v. Deutsch, 12 
Misc. 213, 34 NYS 26; Sweetzer v. 
Kembert, 11 Misc. 107, 31 NYS 995; 
Mixer v. Schreiner, 15 NYS 782; Deer- 
man’ -v. (Smith; 9 NYS: 915)" Platt, etc, 
Refining Co. v. Hepworth, 13 NYCiv 
Proc 122; Lattimer v. New York Me- 
tallic Spring Co., 9 AbbPr 207 note; 
Phelps v. Ferguson, 9 AbbPr 206, 
19 HowPr 1438; Roblin v. Long, 60 


HowPr 200; Tompkins v., Acer, 10 
HowPr 309; Edson vy. Dillaye, 8 
HowPr. 273; Beers v. Squire, 1 
CodeRep 84; Noble v. Trowbridge, 1 
CodeRep 38, 2 EdmSelCas 24. (2) 


But it applies only where affirmative 
relief can be awarded to the party 
against whom the frivolous pleading 
is filed. Henriqués v. Trowbridge, 27 
App. Div. 18, 50 NYS 108. (3) Hence 
a frivolous reply to a mere defense 
of new matter does not’ warrant such 
a judgment. Henriques v. Trow- 
bridge, .supra. (4) Whether the suf- 
ficiency of an answer shall be deter- 
mined upon a nonenumerated motion 
or upon a formal demurrer is a mat- 
ter of practice, and is addressed to 


[§ 959] 1. Departure. me¢ 
on the pleadings is not the proper method of raising 


such pleading or demurrer had been filed,?* or such 
judgment may be rendered upon overruling a frivo- 
lous demurrer.?® For this purpose the whole plea or 
answer is to be treated as an entirety, and no judg- 
ment on the pleadings can be rendered because a part 
of it is frivolous.?° 
entire pleading cannot be deemed frivolous.*? 
frivolousness of the pleading must appear plainly 
on its face;?? where argument is necessary to demon- 
strate its frivolousness, judgment should not be 


If any one defense is good the 
The 


A motion for a judgment 


the discretion of the court. Elwood 
v. Roof, 82 N. Y. 428; Wilkin v. Rap- 
lee, 52 N.Y. 248. (5) Code Civ. Proc. 


. § 587, authorizing motion for judg- 


ment on a frivolous pleading, was not 
abrogated by § 547, enacted in 1908, 
providing for a motion for judgment 
on the pleadings; but except in rare 
cases a motion on the former sec- 
tion will be denied without prejudice 
to recourse to the latter, which avoids 
the delays usually incident to the for- 
mer section. Weil v. Harburger, 67 
Mise. 227, 124 NYS 473. (6) A motion 
for judgment on a frivolous demur- 
rer to a complaint and for general re- 
lief will be considered as a motion 
for judgment on the pleadings, under 
Code Civ. Proc. § 547. Posner v. Ros- 
enberg,, 149 App. Div. 272, 1383 NYS 
704. 

{b] Motion in effect a motion to 
strike.—(1) A motion for judgment 
on the pleadings because of a frivo- 
lous demurrer is in effect a motion 
to strike out the demurrer. Guth 
v. Lubach, 73 Wis. 131, 40 NW 681. 
(2) Motions to strike see infra §§ 
988, 989. 

[c] If redundant or irrelevant: 
matter in a pleading is such that to 
strike it out would leave the plead- 
ing an unintelligible fragment, rais- 
ing no issue, the proper remedy isa 
motion for judgment on account of 
its frivolousness. Cochrane v. Par- 
Kker}’5, Colo VAL 527,739 PP soe pay: cv. 
Day, 95 App. Div. 122, 88 NYS 504; 
roe vy. Gilbert, 9 HowPr (N. Y.v 

29. Seale v. McLaughlin, 28 Cal. 
668; Farmers’, ete., Bank v. Sawyer, 
7 Wis. 379. 

30. Peacock v. Williams,'110 Fed.. 
915; Munger v. Shannon, 61 N. Y.- 
251; Strong v. Sproul, 53 N. Y. 497; 
Thompson Ve “brie R. “Co: 45Ne Y. 
468; Voris v. Schmaling, 185 App. 
Div. 773, 173 NYS 424; Soper v. St. 
Regis Paper Co., 76 App. Div. 409, 78 
NYS 782; Reese v. Walworth, 61 App. 
Div. 64, 69 NYS 1115; Grocers’ Bank 
Vv. O’Rorke, 6 Hun (N. Y.) 18; Laurie 
v. Duer, 30 Misc. 154, 61 NYS 930; 
Siriani v. Deutsch, 12 Misc. 218, 34 
NYS 26; Wilcox v. Home L. Ins. Co., 
117 NYS 937; Henderson y. Manning, 
5 NYCivProce 221; Lockwood v. Sal- 
henger, 18 AbbPr ENS Y) 52 ES Gree Nea 

Valen v. Lapham, 13 HowPr 240 [aff 
12 N. Y. Super. 689]; Herbert v. Serv- 
in, 1 NYMonthLBul 89; Lee v. Black, 
1 NYMonthLBul 17; Thompson vy. 
Griswold, 11 NYWklyDig 180; Amer- 
ican Buttonhole, eter Colle Hill, 27 
Ss. C. 164, 3 SE 82; Boylston vy. Crews, 
28. Cc. 422. 

31. Thompson v. Erie R. Co., 45 
N. Y. 468; Hecker v. Mitchell, 13 N. 
Y. Super. 687, 5 AbbPr 453; Lock- 
oe Ve Salhenger, 18 AbbPr (N. Y.) 

32. Kay v. Whittaker, 44 N. Y. 
565; Horvath v. Brettschneider, ri 
Mise, (618%) 227- NYS 109: Gibbs. v. 
Title Guaranty, CEC ICO., 79 Mise. 247, 
139 NYS 945 [aff 165 App. Div. 985 
mem, 150 NYS 1087 mem]. 

33. Henriques v. Trowbridge, 27 
App. Div. 18, 50 NYS 108; Lloyd v. 
Ballantine, 20 Misc. 141, 45 NYS 809; 
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an objection to a pleading on the ground of depar- 
ture;?4 although there is authority to the contrary.*® 

[§ 960] m. Pleading Filed without Authority. A 
pleading filed without authority is ground for a judg- 
ment on the pleadings the same as is the want of a 


pleading.?°® 


Caron v. Spiegel, 180 NYS 416. 

34. Mills v. Hart, 24 Colo. 505, 52 
P 680, 65 AmSR 241; Wilson v. Jones, 
67 Okl. 6,168 PB 194, 154 P 6638; St. 
Paul F. & M. Ins. Co. v. Mountain 
Park) Stock Farm Co:; 23 Oklr 7957/99 
P 647. 

Beparture see supra §§ 420-433. 

35. Keenan v. Sic, 91 Nebr. 582, 
136 NW 841. 

36. Riddle v. Backus, 36 Iowa 430. 

See supra §§ 363-366. 
U. S.—Maryland Fidelity, ete., 
Comy. Uiss5 18% U. Si dlbjszo Ss CulZ0) 
47 L. ed. 194 [aff 20 App. (D.—C.) 
376); U.S. v. Emery, 225 Fed. 287. 

Del.—Delaware Mfg. Inv. Co. v. 
Summons Finance Corp., 143 A 252. 

D. C.—Maxwell v. Brayshaw, 49 
Appi 51. 258. Bed) 95758) Armour Vv: 
Flook, 44 App. 415; Lawrence v. 
Middle States Loan, ete., Co., 7 App. 
161; Johnson v. Wright, 2 App. 216. 

Ill.— Whitsett v. Chicago Washed 
Coale'Co 199 21 CA. (5228 Wein’ Vv. 
Centaur Motor Co., 194 Ill. A. 509; 
B. J. Regnell Co. v. Meiswinkel, 191 
Till. A. 238. 

N. J.—Lembeck, etc., Brewing Co. 
v. Krause, 94 .N. J. L. 219, 109 A 293. 

Pa.—Lincoln Nat. Bank v. Miller, 
255 Pa. 467, 100 A 269; Laurel Run 
Red Stone Co. v. Herrick Constr. Co., 
254 Pa. 207, 98 A 878; Mutual Trust 
Co, v. Stern, +235 Pa. 202; 83 A.-'614; 
Peter Adams Paper Co. v. Cassard, 
208 Pa. 267, 57 A 564; Bristol Iron, 
ete., Co. v. Sélliez, 175 Pa. 18, 34 A 
309; North v. Yorke, 174 Pa. 349, 34 
A -620; Philadelphia, etc., R. Co. v. 
Snowdon, 166 Pa. 236, 30 A 1129; 
Mantua Hall, etc., Co. v. Brooks, 163 
Pa. 40, 29 A 744; Wing v. Bradner, 
UGEQEE Aa Cameo) Bee Ole ellive vs ababy, 
159 Pa. 605, 28 A 493; Bartoe v. Guck- 
ert, 158 Pa. 124, 27 A 845; People’s St. 
R. Co. v. Spencer, 156 Pa. 85, 27 A 113, 
386 AmSR 22; Moore v. Phillips, 154 
Pa. 204, 25 A 829; Pennock v. Ken- 
nedy, 153 Pa. 577, 26 A 15; Brennan 
v. Prudential Ins. Co., 148 Pa. 199, 23 
A 901; Rising v. Patterson, 5 Whart. 
316; West v. Simmons, 2 Whart. 261; 
Delaware, etc., R. Co. v. Ludwig, 
94 Pa. Super. 289; Wolford v. Con- 
Wayne, wba. super. 15507 °N. 1 Vv. 
Oliefabrieken T. Duyvis J. Z. v. 
Street, 92 Pa. Super. 508; New York 
Hotel Statler Co., Inc. v. Girard Nat. 
Bank, 89 Pa. Super. 537; Simon v. 
Magaziner, 87 Pa. Super. 560; Home- 
wood Peoples Bank v. Cull, 85 Pa. 
Super. 480; Rich v. Boguszinski, 85 
Pa. Super. 385; Morgan v. Diskin, 81 
Pa. Super. 411; Peerless Bread Mach. 
Co., Inc. v. Matthews, 81 Pa. Super. 
329; Philadelphia v. Heyer, 81 Pa. 
Super. 243; Houlihan v. Cramer, 80 
Pa. Super. 587; Wayne Sewerage Co. 
v. Fronefield, 76 Pa. Super. 491; Don- 
aldson v. Fortna, 76 Pa. Super. 403; 
Nierenberg v. R. C. Maxwell Co., 76 
Pa. Super. 295; Franklin Paper Co. v. 
Gorman, 76 Pa. Super. 276; Kelley v. 
Maryland Casualty Co., 60 Pa. Super. 
15; Hertz v. Sidle; 20 Pa. Super. 88; 
Langan v. Langan, 2 Pa. Dist. & Co. 
147; Merchants’ Nat. Bank v. Koons, 
24 Pa. Dist. 305; Donaldson v. Body, 
23 Pa. Dist. 806; United Shoe Mach. 
Cor v2 ew inston, 22) Pa; Dist 1047; 
Heroy Co. v. Smith, 5 Pa. Dist. 293, 18 
Pa. Co.\27; Com. v. Hart, 5 Pa. Dist. 
293, 18 Pa. Co. 27; Com. v. Hart, 5 Pa. 
Dist. 109, 17 Pa. Co. 148; Wood Co. v. 
Berry Co., 4 Pa. Dist. 141; Bank v. 
Walton & Co., Ltd., 1 Pa. Dist. 423; 
Com. v. Coovert, 1 Pearson 163; Lan- 
caster Bank v. McCall, 2 PaLJR 498, 
4 PaLJ 287; Lentz v. Carey, 8 Kulp 
259; Watson v. Wehrly, 11 LancLRev 
49; Taylor v. Nyce, 3 WklyNC 433. 
But see Riley v. Mutual Ben. Assoce., 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PLEADING 


Defense. 


where plaintiff's 


Chest. Co. 305 (holding that judgment 
for want of an affidavit of defense 
cannot be taken in a suit on a policy 
of life insurance). 

[a] Construction of statute. 
Practice Act of 1915 (P. L. p 483; St. 
[1920] §§ 17181-17204), despite § 21, 
simply a general enabling provision 
to be read in connection with the rest 
of the act, does not change the rules 
relative to plaintiff’s right to judg- 
ment for want of sufficient affidavit 
of defense. Parry v. Lansford First 
Nat. Bank, 270) Ra.-556, 113) A 847. 

{[b] Refusal to file defense after 
declaration supported by substitute 
affidavit.—Where the trial court has 
permitted plaintiff to file a substitute 
affidavit in support of his declara- 
tion, after the filing by defendant of 
pleas unaccompanied by an affidavit 
of defense, and defendant declines to 
file an affidavit of defense, the court 
is justified in entering judgment for 


plaintiff under Sup. Ct. Rules, rule 
73. Armour v. Flook, 44 App. (D. C.) 
415. 

[c] Failure to file exceptions.—No 


judgment for want of a sufficient af- 
fidavit can be granted when no ex- 
ceptions are filed as required by rule 
of court. Traders’ Nat. Bank v. 
Wood, 2 Pa. Dist. 76. 

[d] Affidavit filed after expiration 
of time but before motion.—Where 
an affidavit of defense is filed after 
the time fixed by statute, judgment 
for plaintiff cannot be rendered for 
want of it, if no motion for judgment 
was made before the affidavit was 
filed, Bordentown Banking Co. v. 
Restein, 214 Pa. 30, 63 A 451. 

{e] Contradiction between origi- 
nal and supplemental affidavits.— 
Where a supplemental affidavit of de- 
fense contradicts the averments of 
the original affidavit in matters es- 
Sential to a valid defense, and no ex- 
planation whatever is given as to the 
change in the averment, judgment 
will be entered for plaintiff for want 
of a sufficient affidavit of defense. 
Roberts Hlectric Supply Co. v. Kid- 
der, 89°>Pa. Super. 323; . Elazea’ vy. 
Brown, 59 Pa. Super. 403. 

[f] Instances of insufficient af- 
fidavits.—(1) Affidavit attempting to 
vary a written instrument by parol. 
General Motors Truck Co. v. Phila- 
delphia Pav. Co., 248 Pa. 499, 94 A 
235. (2) Evasive averments. Me- 
guire v. Gallagher, 89 Pa. Super. 576; 
Cokely v. Stipp, 83 Pa. Super. 184; 
Winpenny v. Winner, 15 WklyNC 
(Pa.) 127. (3) Where an affidavit of 
defense admits a certain amount due 
but denies liability for interest, be- 
cause of a tender, and it appears 
from the averment of the affidavit 
that the tender was insufficient, and 
bad for uncertainty, the court will 
award judgment for the principal of 
the item admitted and also interest. 
Vulcanite Pay. Co. v. Chester Tract. 
Co., 52 Pa. Super. 447. 

{g] Where no affidavit necessary. 
—(1) An “insufficient” affidavit will 
not entitle plaintiff to judgment in a 
case where no affidavit is required. 
Brady v. Osborn Engineering: Co., 132 
Fed. 412; Bartoe v. Guckert, 158 Pa. 
124, 27 A 845. (2) Judgment will 
not be granted for want of an affi- 
davit of defense where, while plain- 
tiff’s suit is in form assumpsit, it ap- 
pears from an examination of his 
statement that the real cause of ac- 
tion is in tort, in which form of ac- 
tion no affidavit of defense is re- 
quired. Kinney v. Rice, 140 Fed. 793; 
Kinney v Beaver, 140 Fed.’ 792; Kin- 
ney v. Harrisburg Mfg., etc., Co,, 30 
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[§ 961] n. Want or Insufficiency of Affidavit of 
In those jurisdictions where affidavits of 
defense must be filed in certain cases,** the failure 
to, file such affidavit, or a sufficient affidavit, when re- 
quired, will entitle plaintiff to judgment,?* but not 


statement of claim is insufficient,*® 


Pa. Co. 465. 

[fh] Rule in Ontario.—Consol. 
Rules, rule 616 is not intended to ap- 
ply to the case of alleged insufficiency 
in law of the statements of fact 
pleaded in tthe defense. A motion for 
judgment should not under such cir- 
cumstances be made under that rule, 
but the procedure indicated in rule 
259 or rule 261 should be adopted. 
Edward v. Cole, 8 Ont. L. 140. 

39. Baldwin v. Guss, 275 Fed. 877; 
Wood v. Concrete Fibre Co., 217 Fed. 
585; Smith v. Woman’s Medical Col-~ 
lege, 110 Md. 441, 72 A 1107; Ulrich 
v. MeTague, 235 Pa. 215, 83 A 616; 
Ferguson v. Anglo-American Tel. Co., 
151 Pa. 211, 25 A 40; Horter v. Cohen, 
90 Pa. Super. 174; Pennsylvania R. 
Co. v. Coles, 87 Pa. Super. 432; Arno- 
witz ‘Vv. Cohen;> 87? Pa. Super. 133; 
Leonard Seed Co. v. Lustig Burger- 
hoff Co., 81 Pa. Super. 499; Bell Co. 
v. Monroe Hotel Co., 73 Pa. Super. 
460; Yeier v. Camden F. Ins. Assoc., 
66 Pa. Super. 571; Ketcham v. Cen- 
tral “Trust; ete. 2 Cole 62-:Pa. Super 
575; Kinney vy. Citizens’ Bldg., etc., 
Assoc.,-37 Pa. Super. 425; Bill Post- 
ing Sign Co. v. Jermon, 27 Pa. Super. 
171; Com. v. Magee, 24 Pa. Super. 
329; Gilbert v. Steinmetz, 10 Pa. 
Dist. & Co. 327; Donaldson vy. Mabry, 
23 Pa. Dist. 804; Donaldson v. Roll- 
man, 23 Pa. Dist. 802; Boas v. Mon- 


tello Brick Co., 20 Pa. Dist. 796; Mc- 
Cleary v. Wilkins, 44 Pa. Co. 632; 
Hall v. Irvine, 42 Pa. Co. 676; Ca- 


ruthers ‘Vv. Pierre; 3l- Pa. Coe 239% 
Caruthérsiv.) Pierie,..30 Pa, Coveouen 
Reynolds v. New York Wood Fibre 
Co., 19 Pa. Co. 318; Susquehanna F. 
Ins. Co. v. Leib, 8 Del. Co. (Pa.) 103; 
Camburn v. Cox, 12 Montg. Co. (Pa.) 
30. But see Philadelphia Sav. Inst. 
v. Smith, 10 Pa. 13 (a judgment will 
not be set aside in a case where no 
affidavit of defense was filed, be- 
cause the instrument in suit, a copy 
of which was filed, was not such as 
entitled the party to judgment). 

[a] Sufficiency of complaint may 
be challenged.—Practice Act of 1915 
(P. L. 483) § 21, as amended by the 
act.of (Maya 23) 21993, GP. pis pmooor 
St. Suppl. [1924] § 17201), does not 
preclude a defendant from challeng- 
ing the.sufficiency of plaintiff’s state- 
ment on a rule for judgment for want 
of sufficient affidavit of defense since, 
to entitle one to judgment on such 
rule, the statement of claim must 
aver in clear and concise terms all 
facts essential to support the judg- 
ment asked, and must be such that 
judgment:may be taken and liquidat- 
ed on the data which it furnishes. 
eae v. Weikel, 282 Pa. 259, 127A: 

{[b] Requisites of statement.—To 
entitle one to judgment for want of 
Sufficient affidavit of defense, his 
statement of claim must aver in clear 
and concise terms all facts essential 
to support the judgment asked, and 
the declaration be such that judg- 
ment may be taken and liquidated 
upon the data which it furnishes. 
Parry v. Lansford First Nat. Bank, 
270 Pa. 559, 113 A. 847; Gilbert v. 
Steinmetz, 10 Pa. Dist. & Co. 327. 

{c] Formal objections.—Where a 
statement clearly sets out a good 
cause of action, formal objections 
thereto will not prevail on a rule for 
judgment for insufficiency of the af- 
fidavit of defense. Irwin y. Weikel, 
282 Pa. 259,127 A 612. A 
* {d] Complaint held  sufficient.— 
McFadden v. Alabama Great Southern 
R. Co., 241 Fed. 562, 154 CCA 338 [aff 
232 Fed. 1000]. 


—— 


§ 961] 


or does not comply with the statute*® or rules.44 The 
question to be determined on the motion is whether 
the affidavit is sufficient to send the ease to the jury,*2 
and if an investigation of facts dehors the record is 
necessary, no judgment will be rendered,** since the 
sufficiency of the affidavit will be determined by what 
Judgment for want of a suffi- 
cient affidavit of defense will be refused if a valid 
defense is disclosed,*® or in ease of doubt as to the 
legal sufficiency of the affidavit of defense.*® 
affidavit must contain the statutory requisites ;*7 all 
the facts necessary to constitute a substantial defense 
must be stated,*® and alleged with reasonable preci- 
sion and distinetness,*® although the precision re- 


appears on its face.*4 


40. Thomas Cronin Co. v. Lewel- 
lyn, 9 F. (2d) 974; ~Goodfriend v. 
Henry Bodenheimer Real Est. ete., 
Co., 31 Del. 194, 112 A 831: Rosen- 
blatt v. Weinman, 230 Pa. 536, 79 A 
710; Horter v. Cohen, 90 Pa. Super. 
174; Weiner v. Schwartz, 87 Pa. Su- 
per. 551; A. G. Breitweiser Lumber 


Co: v. Crick, 55 Pa. Super. 72: Bow- 


env. Huhrmann, 287Pa. Dist. -125; 
Creighton vy. National Safe Co., 10 Pa. 
Dist. 600. 

41. Com. v. National Safety Ins. 
Co., 1 Pearson (Pa.) 336; Broad .v. 
Winsborough, 6 LancLRev (Pa.) 20. 

42. Frishmuth v. Barker, 159 Pa. 


549, 28 A 368; AXtna Ins. Co. v.. Con- 
fer, 158 Pa. 598, 28 A 158. 

43. Maschauer v. Downs, 289 Fed. 
540, 32 ALR 1461; Traylor Engineer- 
ing, ete Cor .v. ROE Shipping Bd. 
Emergency Fleet Corp., 277 Fed. 248; 
Rockford Republic Furniture Co. 
v. Thomas J. William Co., 276 Fed. 
828; Texas Co. v. Atlantic Refining 
Co., 255 Fed. 417; Gallice v. Crilly, 
134 Fed. 983; Boim v. Russian Ameri- 
can Bureau, 227 Ill. A. 182; Real Est. 
Land Title, etc., Co. v. Fidelity Mut. 
EAL ins: /Co., 295 Pa. 90) 144020" 1895; 
Helfenstein v. Line Mountain Coal 
Co; 284 Pa. 78, 130 A 301; -Mutual 
Trust Co..v. Huhn, 269 Pa. 348, 112 
A 6738:> Blum -y: Moran, 269 Pa. 262, 
112 A 439; Federal Sales Co. v. Far- 
reil, 264 Pa. 149, 107 A 668; Hassam 
Pav. Co. v. .Stipp, 249 Pa. 94; 94 A 
557; Price v. People’s Bank, 236 Pa. 
324, 84 A 790; Beck v. Schekter, 235 
Pa. 253, 83 A 829; Coates v. Alle- 
gheny Steel Co., 234 Pa. 199, 88 A 
77; Seott Mfg. Co. v. Morgan, 217 
Pa. 867, 66 A 566; Federated Fruit, 
etc., Growers, Inc. v. Born, 94 Pa. 
Super. 136; Casaccio v. Marrone, 92 
Pa. Super. 467; Gregory v. Russo, 87 
Pa. Super. 537; Austin, Gorham, Mc- 
Ilvaine & Co., Inc. v. Lincoln Choc- 
olate, ete., Co., Ine., 78 Pa. Super. 
530; Cohen v. Freid, 76 Pa. Super. 
195; Delaware County Trust Co. v. 
Long, 76 Pa. Super. 77; Bankers- 
Commercial Security Co.; Inc. v. 
Greer, 73 Pa. Super. 387; Stevens v. 
Baldy, 67 Pa. Super. 145; Palen v. 
International Loan etc., Co., EY San 
Super. 334; McGlynn y. Hoban, 42 
Pa. Super. 478; Chester v. New Ches- 
ter Water Co., "22 Pa. Dist. 689; John- 
ston v. Shurtleff, 1 LackLegN (Pa.) 


255. 
[a] Where question of law raised. 
—Determination of the question 


whether or not a defendant, when he 
signed the agreement on which suit 
was brought, made himself person- 
ally liable, depending entirely on con- 
sideration of the agreement itself, 
was a matter of law for the court, to 
be determined on rule for judgment 
for want of sufficient affidavit of. de- 
fense. Commercial Finance Co. v. De 
Martelly, 269 Pa. 354, 112 A. 447. 

44. Kemp v. Kemp, 1 Woodw. 
(Pa.) 154. ) 

45. Wood vy. Concrete Fibre Co., 
217 Fed. 585; Frantz v. Templeman 
Oil Corp., (Del.) 134 A 47; Spruance 
v. Anderson, 27 Del. 414, 89 A 1; 
Folscheid v. Booth, 291 Pa. 435, 140 
A 138; Commonwealth Finance Corp. 
Vv. Kramer, 2S Pa. 528, Lat Avo: 
Self v. Pennsylvania Steel Coy 2270 


PLEADING 


The 


Powers-Buchanan 
Powers, 269 Pa. 388, 112 A 541; 
Baker L. & L. Co. v. Diehl, 253 Pa. 
353, 98 A 645; Hostetter v. United 
Brethren Mut. Aid Soc., 166 Pa. 636, 
31 A 333; Barrett v. Bemelmans, 155 
Pa. 204, 26 A 307; Lee v. Taylor, 154 
Pa. 95, 26 A 253; Fox v. Rentschler, 
147 Pa. 240, 23 A 803; Neely v. Bair, 
144 Pa. 250, 22 A 673; Fritz v. Hath- 
away, 135 Pa. 274, 19 A.1011; Betz v. 
Shepperson, 5 Pa. Cas. 218, 8 A 175; 
Minster v. Blair, Inc., 94 Pa. Super. 
401; Sword Burners, Inc. v. Vogel, 
94 Pa. Super. 357; Hirsch v. Samulan, 
93 Pa. Super. 49; Smith v. Faust, 92 
Pa. Super. 267; Farr v. Zeno, 81 Pa. 
Super. 509; Brodsky.v. Bell, 79 Pa. 
Super. 36; Moyer v. Kennedy, 76 Pa. 
Super. 523; Willys-Overland, Ine. v. 
Stry, -2.6) (Pa Super.-3155. WRenick \v; 
Aronoff, 76 Pa. Super. 206; Automo- 
bile Finance Co. vy. Brownstein, 76 Pa. 
Super. 197; Mastbaum v. Stuart, 67 
Pa. Super. 85; Farmers’, etc., Mut. 
Reserve Fund Live Stock Ins. Co. v. 
Miller, 65 Pa. Super. 347; Hatboro 
Nat. Bank v. Stevenson, 33 Pa. Su- 
per. 144; Kinney v. Harrison Mfg., 
ete, Conn 22), Pa ySuper.y 60155 Kurtz 
v. Herbst, 23 Pa. Dist. 309; Kinney 
v. Harrisburg Mfg., etc., Co., 30 Pa. 
Co. 465; Manufacturing Co. v. Hard- 
ing, 3 Pa. Co. 150; Downer v. Miller, 
2 Pearson (Pa.) 285; Watson v. Sup- 
plee, 15 WklyNC (Pa.) 91; Ohman v. 
Winsmore; 3 WklyNC ((Pa.) 157; 
ema v. Bernhart, 1 Woodw. (Pa.) 
15% 


{a] Facts showing a valid defense 
in abatement are sufficient. Billing- 
ton v. a utier Steel Co., 7 Pa. Cas. 
574, 9 A 3 

[b] lie to serve.—An affidavit 
of defense alleging a complete de- 
fense will prevent judgment, if filed 
within fifteen days, although not 
served on plaintiff or attorney. Nich- 
olson v. Schaffer, 94 Pa. Super. 318. 

{c] In District of Columbia (1) 
where an affidavit of defense is made 
in good faith and makes out a prima 
facie defense, a Summary judgment 
for plaintiff will not be granted. 
Pheenix Mut. L. Ins. Co. v. Harris, 45 
App. 474; Hazen v. Van Senden, 43 
App. 161; Riley v. Mattingly, 42 App. 
290; Codington v. Standard Bank, 40 
App. 409. (2) If defendant’s affida- 
vit of defense is within the scope of 
his defensive pleas, and, by any fair 
construction, constitutes a defense to 
the action as stated in the declara- 
tion, Sup. Ct. Rules, rule 73 does not 
apply, and the case must be tried in 
the ordinary course. Booth v. Ar- 
nold, 27 App. 287. 

46. Frantz vv. Templeman Oil 
Corp., (Del.) 1384 A 47; Gale v. Myers, 
9 Del. 546; Tallman v. Whitaker, 7 
Del. 72; Helfenstein v. Line Mountain 
Coal Co., 284 Pa. 78, 130 A 301; My- 
ers v. Luzerne County, 262 Pa. 223, 
105 A 94; Moore v. Luzerne County, 
262 Pa. 216, 105 A 94; Producers’ 
Coke Co. v. Hillman, 247 Pa. 501, 93 
A 620; Harvey v. Weitzenkorn, 232 
Pa. 447, 81 A 447; Johnson v. Mer- 
ecantile Ins. Co., 93' Pa. Super. 357; 
Pennsylvania R. Co. v. Coles, 87 Pa. 
Super. 432; Palen v. International 
Lumber, etc., Co., 56 Pa. Super. 334; 
Philadelphia Typewriter, etc., Co. v. 


Pa. 226, 113 A 412; 
CowNe 
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quired for an indictment is not necessary;°° legal 
conclusions are not sufficient.>+ 
definiteness will not warrant a judgment.°? 
after the filing of an affidavit of defense, plaintiff 
filed an amended statement of claim by leave of court, 
which absolved defendant from filing an affidavit of 
defense thereto, judgment could not be entered for 
plaintiff for want of a sufficient affidavit of defense.°? 

Construction of affidavit. Whether the affidavit of 
defense must be viewed in its most favorable light,°* 
or whether it is to be taken most strongly against 
defendant because it is presumed that he has made 
it as favorable to himself as his conscience will al- 
low,®® depends on the view taken in the particular 


But mere lack of 
Where, 


Smith, etc., Co., 37 Pa. Super. 149: 

[a]. Only in clear cases can a 
judgment be entered for want of a 
sufficient affidavit of defense. Hizen 
v. Stecker, 295 Pa. 497, 145 A 606; 
Federal Sales Co. v. Farrell, 264 Pa. 
149, 107 A 668. 

47. Delaware Mfg. Inv. Co. v. 
Summons Finance Corp., (Del.) 143 
A 252; Georges Tp. v. Union Trust 
Co., 293 Pa. 364, 143 A 10. 

48. Durant v. Murdock, 3 App. (D. 
C.) 114; Kaufman vv. Gooper Iron 
Min. Co., 105 Pa. 537; Clayton Title, 
etck. Co. wv National Wiping Cloth 
Co., 92 Pa. Super. 146; McKaraher 
v. Dowling, 90 Pa. Super. 32;. Clydes- 
dale Brick, etc., Co. v. Globe Indemn. 
Co., 79 Pa. Super. 462; Com. v. Sny- 
der, 1 Pa. Super: 286; Nugent v. 
Schregan, 4 Pa. Co. 297; Gabell v. 


Thompson, 1 Phila. (Pa.) 113; Gus- 
tine v. Cummings, 1 WklyNC (Pa.) 
105. 

49. Hiestand v. Williamson, 128 


Pa. 122, 18 A 427; Bronson v. Silver- 
man,.7% Pa. 94:3) Com. veeSnyder, 2 
Sharpless v. Stirman, 
; Cremerieux v. Kes- 
sler, 20 WklyNC (Pa.) 296; O’Donnell 
v. May, Wilcox (Pa.) 113. 
[a] A copy of an instrument re- 
lied on must be fully set forth in the 


affidavit. Anewalt v. Brown, 2 Le- 
high ValLR (Pa.) 239. 
50. Digestive Ferments Co. v. 


American Chemical Laboratories, 80 
Pa. Super. 373; Philadelphia Ware- 
house Co. v. Colonial Biscuit Co., 33 


Pa. Super. 134. 
51. Ball v. Warrington, 87 Fed. 
695; Erie City v. Brady, 127 Pa. 169, 


17 A 885; Kaufman vy. Cooper Iron 
Cojvlob: Pa.) 5373) Clayton Tithe, teter, 
Co. v. National Wiping Cloth Co., 92 
Pa. Super. 146; Com. v. Snyder, 1 Pa. 
Super. 286. 

[a] “The affidavit must be a spe- 
cific statement of facts.—The nature 
and character of the defense must 
be set forth. It has invariably been 


-held that affidavits merely argumen- 


tative or containing only inferences 
or conclusions of law, are bad. So 
if the-averments are only general, 
especially where they use: words 
which raise mixed questions of law 
and fact, such as payment, warranty, 
surrender, etc., and allegations of 
fraud. In all these cases it is neces- 
sary to set out the facts as to when, 
how and to whom the payment, sur- 
render, etc., was made, and the spe- 
cific acts of fraud, ete., relied upon.” 
Hertz v. Sidle, 20 Pa. Super. 88, 91. 

52. Lengert v. Chamnel, 205 Pa. 
280, 54 A 889. 

53. Sheinman v. Pennsylvania R. 
Co., 23 Pa. Dist. 510. 

54 Cornwell v. Southern Mary- 
land Trust Co., 289 Fed. 939; Dela- 
ware Mfg. Inv. Co. v. Summons Fi- 
nance Corp. (Del.). 143) A 252-" “Dick 
Va Julien, , ol Apps CDi iC:))= 866, ye2 79 
Fed. 993; Molloy v. Kellogg, 51.App. 
(D. C.) 302, 278 Fed. 1015; Pumphrey 
v. Bogan, 8 App. (D. C.) 449. 

55. Willys-Overland, Ine. v. Stry, 
76 Pa. Super. 315; Kelley v. Mary- 
land Casualty Co., 60 Pa. Super. 15; 
Exeter Mach. Works v. Ritter, 4 Pa. 
Dist. 474. But see Twitchell v. Mc- 
Murtrie, 77 Pa. 383 (reasonable in- 
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jurisdiction. 


exist.®7 


The averments in the affidavit of defense are taken 
If the affidavit is sufficient as to part of 
the claim, and insufficient as to the residue, judgment 
may be directed for the part insufficiently denied,°® 
but the entire affidavit is not rendered bad by an in- 
sufficient portion;®® and it is not erroneous for the 
court to refuse to enter judgment for a part of the 
claim where the rule is taken for a judgment for the 


as true.°8 


whole amount of the claim.** 


Effect of counterclaim or set-off. A plea of set-off 
not showing a valid subsisting claim is not sufficient 
Where, however, the statute 

requires a reply to a counterclaim or set-off,®? a 
judgment for want of a sufficient affidavit of defense 


to prevent judgment.°? 


tendment to be made in favor of af- 
fidavits of defense); Digestive Fer- 
ments Co. v. American Chemical Lab- 
oratories, 80 Pa. Super. 3873 (fair 
intendment should be given an affi- 
davit which sets up the defense that 
plaintiff’s claim, or part of it, is 
based on a violation of statute). 

56. Blackburn v. Ormsby, 41 Pa. 
97; Com. v. Snyder, 1 Pa. Super. 286. 

57. Kaufman v. Cooper Iron Co., 
106 “Pa. 537; | Marsh v. Marshall, 53 
Pa. 396; Lord v. Ocean Bank, 20 Pa. 
384, 59 AmD 728; Kelly v. Shillings- 
burg, 2 Pa. Super. 576; Com. v. Sny- 
der, 1 Pa. Super. 286. 

58. Supreme Council R. A. v. Beh- 
rend, 247 U. S. 394, 38 SCt 522, 62 L. 
ed. 1182 [rev 45 App. 4 
Otis El. Co. v. Ford, 27 Del. 
A 465; Layton v. Lawson, 27 Del. 
148, 86 A 520; St. Clair v. Conlon, 12 
App. (D. C.) 161; Campbell Coal, etc., 
Co. v. Pennsylvania R. Co., 288 Pa. 
36, 135 A 650; Franklin Sugar Refin- 
ing Co. v. Howell, 274 Pa. 190, 118 A 
109; Abrams v. Sherwin, 269 Pa. 31, 
112 A 235; Myers v. Luzerne County, 
262 Pa. 223, 105 A 96; Moore v. Lu- 
zerne County, 262 Pa. 216, 105 A 94; 
Rafferty v. Klein, 256 Pa. 481, 100 A 
945; Scott Mfg. Co. v. Morgan, 217 
Pa. 367, 66 A 566; American Alkali 
Co. y. Huhn, 209 Pa. 238, 58 A 283; 
Morrison v. Warner, 197 Pa. 59, 46 A 
Hicks v. Northern Liberties 
4 16S) Wear 6ac., oc oA Os 
‘Mitchell v. Minnig, 68 Pa. Super. 306; 
fixeter Mach. Works v. Ritter, 4 Pa. 
Dist. 474; Wood Co. v. Berry Co., 4 
Pa. Dist. 141. 

[a] Thus, on a rule for judgment 
for want of a sufficient affidavit of 
defense in an action on a note, alle- 
gations as to payments must be ac- 
cepted as true, although the actual 
payments do not correspond with 
them. Chatham, etc, Nat. Bank v. 
Tull, 269 Pa. 400, 112 A744. © 

{b] As permitting judgment for 
defendant.—Matters of pure defense, 
excluding set-off and counterclaim, 
first averred in the affidavit, cannot 
be accepted as proved without a trial, 
so as to justify the entry of judg- 


ment in favor of defendant. Bovaird 
v. Barrett, 78 Pa. Super. 68. 
59. Tacony Iron Co. v._ Sloss- 


Sheffield Steel, etc., Co.; 188 Fed. 896, 
110 CCA 530 [aff 183 Fed. 645]; In- 
ternational Contracting Co. v. Mc- 
Nichol, 105 Fed. 553; Stedman v. 
Poterie, 139 Pa. 101, 21 A 219; Vul- 
canite Pav. Co. v. Chester Tract. Co., 
52 Pa. Super. 447; Stuckert v. Wedge, 
46 Pa. Super. 140; Drake v. Irvine, 10 
Pa. Co. 486. But see Goodell v. Hall, 
9 Pa. Dist. 178 (the court will not en- 
ter judgment for a part of the claim, 
where a defense is set forth and no 
items in the statement of claim are 
admitted to be due, although there is 
a general admission that a certain 
sum is due). 


But the words of the affidavit are not 
to be taken as implying more than they express,*°® 
and what is not stated must be considered not to 
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is not proper where the counterclaim exceeds plain- 
tiff’s demand where no reply has been filed,** al- 
though where a reply has been filed, judgment can be 


entered if the affidavit is insufficient in law and no 


dispute on the facts arises.°® 
fense were not indorsed with a notice of set-off, as 
required by statute, does not warrant a judgment for 
plaintiff, where he waived the omission.®® 

[§ 962] o. Incomplete Defense.®7 
able part of the declaration remains admitted or un- 
answered, judgment on the pleadings for that portion 
may be rendered.** 


That. affidavits of de- 


If any action- 


Thus, if a plea purports to an- 


swer the whole declaration and is sufficient as to only 


is proper.*? 


[a] Under the act of May 31, 1893, 
this was allowable only as to por- 
tions of the claim admitted to be due, 
but not as to portions insufficiently 
answered. New Castle v. New Castle 
BHlectric Co., 2 Pa. Super. 228; Muir 
v. Shinn, 2 Pa. Super. 24; Freemans- 
burg Bldg., etc., Assoc. v. Reinbold, 
4 Pa. Dist. 521; Freemansburg Bldg.. 
etc., Assoc. v. Reinbold, 1 LackLegN 
(Pa.) 260. 

[b] In Tllinois (1) under Pract. 
Act § 55 (Jones & A. par 8592) if the 
affidavit of defense is only to a por- 
tion of plaintiff's demand, plaintiff 
is entitled to a judgment for the bal- 


ance. Stauber v. Stauber, 217 Ill. A. 
365; Bein v. Blazejezyk, 213 Ill. A. 
243. (2) But where the affidavit is 


relied on as a defense to the whole of 
the demand, judgment cannot be ren- 
dered for part of the claim as to 
which the defense is_ insufficient. 
Matthews v. Lilienthal, 215 Ill. A. 160. 

60. Lulley v. Morgan, 21 D. C. 88; 
Luella Coal, etc., Co. v. Gano, 61 Pa. 
Super. 37; Jones v. Carrigan, 59 Pa. 
Super. 312. 

61. Hays v. Anderson, 248 Pa. 1, 93 
ae Locher vy. Sensenig, 9 Pa. Dist. 
704. 

62. Durant v. Murdock, 3 App. (D. 
Cc.) 114. 

63. See statutory provisions. 

64. Sturtevant Co. v. York Card, 
etc., Co., 27 Pa. Dist. 549; Farmers’, 
etc., Mut. Reserve Fund v. Elliott, 26 
Pa. Dist. 436. 

65. Sandusky Cement Co. v. Shutz, 
29 Pa. Dist. 73835, Dixier Mts. Cow ve 
Lebzelter, etc., Co., 28 Pa. Dist. 723; 
Clymer Brick, etec., Co. v. DEI ek, 28 


Pay Dist oes: 

66.. Relso Coal Co. v. General Con- 
tracting Corp., 287, Pa. 324, 135A 
Bye 
“67. Cross references: 


Judgment by default on answer to 
part of cause of action see Judg- 
ments § 376. 

Judgement where affidavit of defense 
insufficient as to part of claim see 
supra § 961. 

Severance where part of claim is ad- 
mitted see Actions § 3877. 

68. Ikerr v. Force, 14 IF. Cas. No. 
Vulia0 mies WOranchy Gy curs i OUutiusiy vs 
Covington, (Ark.) 149 SW 332; Hunt 
v. Mansur, 56 Blackf.’ (Ind.) (214; 
United Tel. Co. v. Donohoe, 31 Ch. D 
399; Andrews v. Patriotic Assur. Co., 
LER 8 Ir tb) Hanmer viehlieht, 
36) da Deep mN ose as 

[a] Admission of liability on dif- 
ferent cause of action.—An answer 
alleging that the work for which re- 
covery was sought on quantum meruit 
was done under an express promise 
of defendant to pay five hundred dol- 
lars for the entire job was not an ad- 
mission of part of the cause of ac- 
tion pleaded, within Civ. Pract. Act § 
476 and Civ. Pract. Rules, rule, 114, 
Since the defense, if proved, would 


one count, judgment may be rendered for plaintiff 
after that count has been stricken out.°°® 
fendant denies only a portion of the indebtedness, 
judgment on the pleadings for the amount admitted 
But it has been held that a motion for 


And if de- 


completely dispose of plaintiff's cause 
of action as he chose to plead it, and 
the fact that it contains an implied 
admission of some liability on a dif- 
ferent cause of action is immaterial. 
Nathan Lyons, Inc. v. Shubert, 119 
Mise. 694, 197 NYS 253. See also 
Judgments § 423. 

69. Hogan v. Ross, 13 How. (U. S.) 
173, 14 L. ed. 100; Vacuum Cleaner 
Co. v. Broadway-Cortlandt Co., 74 
Mise. 481, 182 NYS 335. 

70. Ga.—Purity Ice Works v. 
Rountree, 104 Ga. 676, 30 SE 885; 
Akers v. International Shoe Co., 20 
Ga. A. 702, 93 SE 517. 

Ill.— Mayberry v. Van Horn, 83 Ill. 
289; Allen v. Watt, 69 Tll. 655. 
et ania pecer 3 v. Mansur, 5 Blackf. 
Ky.—National Surety Co. v. Arter- 
burn, 110 Ky. 832, 62 SW 862, 23 Kylu 


281; Johnson v. Ward, 53 SW 21, 21 
KyL 783. 

Miss.—McLaurin vy. Parker, 24 
Miss: 509. 

Nebr.—Omaha L. & T. Co. v. Kit- 
ton, 58 Nebr. 113, 78 NW 374; Mc- 


Connell v. Lincoln First Nat. Bank, 
38 Nebr. 252, 56 NW 10138. 

Or.—Jetmore v. Anderson, 103 Or. 
252, 204 P 499. 

[a] In New York (1) if it appears 
that the defense applies only to part 
of plaintiff's claim, or that any part 
is admitted, plaintiff may have final 
judgment. Civ. Pract. Rules, rule 
114. (2) On plaintiff's motion for a. 
judgment on the pleadings in an ac- 
tion against cosureties, defendant’s 
answer, alleging a breach of an 
agreement providing that another 
party would also continue to be a co- 
surety, was held insufficient, as it 
was only a partial defense. Munici- 
pal Bank v. Cohen, 119 Misc. 649, 197 
NYS 852. (8) Where the complaint 
alleged that services rendered were 
worth thirteen hundred dollars and 
the answer admitted the services, but 
alleged that they were worth not ex- 
ceeding four hundred dollars, a mo- 
tion for final judgment for four hun- 
dred dollars and that the balance due, 
if any, be determined on the trial, 
will be denied, as a jury might con- 
clude that the services were worth 
less than four hundred. dollars. 
Doctors’ Serv. Corps v. Russell, 121 
Misc. 600, 201 NYS 764. (4)_ Under 
Code Civ. Proc. § 511, it was held 
that, where no defense was set up in 
an action for breach of a contract for 
the purchase of certain pictures 
which would relieve defendant from 
liability for the pictures which had 
been delivered, plaintiff was entitled 
to a severance and a judgment on the 
pleadings for the amount due for 
such pictures, with a continuance of 
the action as to the balance. Electro- 
Tint Engraving Co. v. American 
Handkerchief Co., 130 App. Div. 561, 
115 NYS 34. (5) Where defendant 
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judgment on the pleadings is properly denied, al- 
though movant be entitled to partial relief, where the 
motion does not so limit the recovery sought." 
Where the petition states a cause of action, anid the 
answer does not constitute a complete defense there- 
to, it is error to render judgment for defendant on 
the pleadings.7? 

[§ 963] p. Several or Inconsistent Defenses. 
Where one of two or more defenses is good, judgment 
on the pleadings cannot be rendered for plaintiff,** 
and generally, it is not ground for a judgment on the 
pleadings that a pleading contains inconsistent 
counts or defenses,‘* as for example, where a de- 
fense admits allegations which have been denied in 
another part of the pleading.7® In some jurisdic- 
tions, however, it is held that, where the affirmative 
defenses of the answer are so inconsistent with its 
denials as to relieve plaintiff from the necessity of 
proving the allegations in his complaint, judgment 
on the pleadings is proper.*® 

[§ 964] q. Refusal To Introduce Evidence or To 
Go to Trial.77_ The refusal of the party on whom the 
burden of proof rests to go forward with the evidence 
justifies a judgment on the pleadings against him,*® 
or, at least, where the burden is on plaintiff, a judg- 
ment of dismissal,*® although it has been held other- 
wise on the ground that a motion to direct a ver- 
dict is the proper remedy.8® Where a party refuses 
to introduce any evidence, his motion for a judgment 
on the pleadings will be denied where proof is neces- 
sary to determine the rights of the parties.51 Where 
plaintiff refuses to go to trial upon a plea held suffi- 
cient on demurrer, a judgment of dismissal because 
of such refusal will be sustained.®? 
pleaded limitations, and_ part of 
plaintiff’s claim was barred, plaintiff 
was not entitled to judgment on the 75. 


pleadings. O’Connor v. New York. 
178 App. Div. 550, 165 NYS 625 [aff 


supra §§ 254-256. 
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_trajudicial Admissions; 


Inconsistent defenses generally see 


Schuster v. Williams, 202 Cal. [a] 
+= Cass; Wa Rochester, 
163 P 212; 
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[§ 965] r. Admissions at Trial or Hearing and Ex- 
Stipulations. In a proper 
case, judgment on the pleadings can be granted on 
implied** or express admissions made on the hearing 
or trial.§+4 . 

Stipulations. A motion for judgment on stipu- 
lated facts is properly granted when, and only when, 
they show one of the parties entitled to a judgment.*® 

Oral admissions out of court. A statute providing 
for judgment, if warranted by the pleadings or ad- 
missions of a party or parties,®® refers to admissions 
made in the action, and intended to be treated as a 
part of a pleading or made to avoid some question 
arising on the pleadings ;87 hence, the special term is 
without jurisdiction to order judgment on an oral 
admission made out of court, when there is a question 
of fact as to the authority of the party making the 
admission or as to its binding effect, since the words 
“admissions of a party or parties” refer to admissions 
made in the action, and intended to be treated as a 
part of the pleading or made to avoid a question aris- 
ing on the pleadings.** 

[§ 966] s. Insufficiency of Evidence.*® A motion 
by plaintiff at the close of defendant’s evidence, for 
judgment because of admissions in the answer and 
because the defense is not supported by the evidence, 
must be denied where the evidence is sufficient to 
carry the case to the jury.°° 

[§ 967] t. Matters Not Appearing from Plead- 
ings. Except as otherwise provided for by statute,®+ 
and as to matters which are the subject of stipula- 
tions,®? a motion for judgment on the pleadings can- 
not be granted on account of facts not appearing in 
the pleadings themselves.®? 

118 SE 910. 

91. See statutory orewisione: 

In New York (1) Civ. Pract. 


Rules, rule 107, relating to motions 


Botto v.|for judgment when the defect does 


224 NY 644 mem. 121 NE 881 mem|]. 

71. Kanne vy. Kanne, 119 Minn. 265, 
138: NW 25. 

72. Tawney vy. Simonson, etc., Co., 
209 qe Minne o4h,-- L244 NW > 2290027 
LRANS 1035; Sweet v. Crane, 39 Okl. 
248, 134 P 1112. 

73. Davenport vy. Burke, 27 Ida. 
464, 149 P 511; Dee v. Nachbar, 207 
Mo. 680, 106 SW 35; New Nether- 
lands Bank vy. Dernburg, 206 App. 
Div. 212, 200 NYS 509;- Joseph v. 
Joseph, 175 App. Div. 882, 160 NYS 
993; Union State Bank v. Woodside, 
74- Okl. 217, 178 P 109; Mannsville 
First State Bank v. Lawson, 41 Okl. 
226, 1387 P 661; Mannsville First 
State Bank y. Howell, 41 Okl. 216, 
137, P 657: 

[a] Objection to insufficient de- 
fense.—Plaintiff can have no relief 
against a separate defense insuffi- 
ciently pleaded, where there are other 
issues in the case, on motion for 
judgment on the pleadings; but a de- 


murrer thereto is necessary. Wageck- 


v. Travelers’ Ins. Co., 108 Misc. 65, 
177 NYS 327; Coney Island Bank v. 
Weinberg, 190 NYS 208. 

Pleading different defenses gener- 
ally see supra §§ 248-261. 

74, Cal.—Botto v. Vandament, 67 
Cali 302; (7 P.-753. 

Colo.—Richards v. Stewart, 53 
Colo. 205, 124 P 740; Hoover v. Horn, 
AD OOOMFIS SO LOL pe) Oo Gartley iva 
Peo., 24 Colo. 155, 49 P 272; Spauld- 
ing v. Saltiel, 18 Colo: 86, 31 P 486. 

Ga.—Watters v. Freeman, 16 Ga. 
A595, (85, SH>931. 
elie ti lat v. Ward, 124 Mass. 
364. 
Mo.—Dee v. Nachbar, 207 Mo. 680, 
106 SW .35. Contra Monett Bank v. 
Stone, 93 Mo. A. 292. 
ce cause for striking see infra § 


.Terry, (Kan.) 278 PR 746; 


Vandament, 67 Cal. 332, 7 P 753; Ama- 
dor County v. Butterfield, 51 Cal. 526; 
Nudd v. Thompson, 34 Cal. 39. Con- 
tra Fremont v. Seals, 18 Cal. 433. 

76. Burns‘v. Chicago, etc., R. Co., 
110- Iowa 385, 81 NW 794; Williams 
v. Gibson, 60 Okl..147, 159 P 649; Hel- 
mer y. Scranton Title Guaranty, etc., 
Co., 50 Wash, 411, 97 P 451. 

Ja] Defenses held not inconsist- 
ent.— Williams v. Gibson, 60 Okl. 147, 
159 P 649; Helmer v. Scranton Title 
cuarenty, etc., Co., 50 Wash. 411, 97 


77. Refusal by both parties see 
infra § 971 

78. Curtin v. Salomon, 80 Cal. A. 
470, 251 P 237; J. A. McGoodwin 
Banking Co. y. Gooch, 146 Ky. 550, 
142 SW 1062. 


79. -Rumpf v..Schiff;. L09« NYS: 51.4 


80. Perrin v: Smith, 39 Colo. 404, 
89 P 648. 

81. Empire Ranch, ete. Co. 
Chapin, 22 Colo. A. 538, 126 P i107, 

82. Hammers v. Southern Express 
Conn80 Rla51, 85 |S) 246. 

Dismissal for want of prosecution 
see Dismissal and Nonsuit § 110 et 
seq. 

83. Springfield Ve Hisenmayer, 
(Mo. A.) 297 SW 460 (judgment held 
improper). 

84 H. B. McCray Lumber Co. v. 
Dittmeier 
v. Laughlin, (Mo. A.) 253 SW 777. 

85. Andrews v. Moore, 14 Ida. 465, 
94 P. 579; Coburn v. ‘Simpson, 102 
Kan. 234, 170 P 383; Betcher v. Ebert, 
169 Minn. 337, 211 NW 323. 

86. See statutory provisions. 

87. Lioy dive, R. SiaM. Pat hy Seba 
251 N.Y. 318, 167 NE 456 

88. Lloyd v. R. S. M. Corporation, 
supra. ' 

89. Directing verdict see Trial [38 
Cye 1563 et seq]. 

90. Sanders v. Mayo, 186 N. C. 108, 


not appear on the face of the com- 
plaint, merely substitutes a more 
simplified practice for the former 
grounds of demurrer provided by 
Code Civ. Proc. § 488, and has no 
broader or different meaning than 
that section. Barnes v. Andrews, 208 
App. Div. 856, 204 NYS 326. 2 
Where a counterclaim alleged. that 
plaintiffs had recovered judgment 
in Virginia, to evade the laws of New 
York on a contract illegal in New 
York, where executed, and that, the 
judgment being valid im Virginia, 
defendant must pay it some day to 
his damage, it was held that, under 
Civ. Pract. Rules, rules 109, 110, a 
motion for judgment for failure of 
counterclaim to state facts sufficient 
to constitute a cause. of action, and 
to strike out defenses as insufficient, 
was proper, even though the face of 
the pleading did not show that in- 
sufficiency, as that may be shown by 
affidavits under rule 110 subd 3. Kes- 
sel v.. Triangle Film Corp., 205 App. 
Div. 51, 199 NYS 174. (8) A motion 
to dismiss the complaint under Civ. 
Pract. Rules, rule 106 will not be 
granted for defects not appearing on 
the face of the complaint. Madole 
Pyea yan 215 App. Div. 299, 213 NYS 

92. See supra § 965. 

93. Williams v. Rocky Mountain 
Fuel Co., 55: .Colo:. 183,;:183: P 742: 
Crom v. Henderson, 182 Iowa 89, 165 
NW 397. See Smith v. Jackson, 97 
Or. 479, 192 P 412 (where it: does 
not appear from the complaint wheth- 
er a contract for the exchange of 
lands, relied on by plaintiff, was oral 
or in writing, and it appears from the 
answer that the contract, was oral, 
such fact cannot be taken advantage 
of on a motion- for judgment on the 
Nees unless admitted by plain. 
i 


684 [49 C.J.] 


[§ 968] u. Failure To Comply with Rule of 
Court. Failure to comply with the rule of court re- 
quiring a memorandum of pleadings to be filed by the 
clerk in a cause to be made in a book kept for that 
purpose has been held ground for judgment on the 
pleadings.°* 

[§ 969] 4. Effect of Counterclaim.°* Judgment 
on the pleadings cannot be given plaintiff where there 
is a valid counterclaim,®® although, by admitting the 
validity of the counterclaim as authorized by stat- 
ute,®? he may, in a proper case, obtain a judgment.°® 
Where the counterelaim,®® cross complaint,! or plea 
in reconvention? is insufficient, judgment on the 
pleadings may be rendered for plaintiff, unless the 
allegations of the complaint are otherwise put in is- 
sue.2 A judgment may also be rendered where the 
counterclaim is for merely nominal damages. A 
judgment on the pleadings for cross complainant, 
whose allegations are denied by plaintiff, is im- 
proper,° but where defendant sets up a counterclaim, 
and the cause of action alleged by plaintiff and his 
reply to the counterclaim both are insufficient, de- 
fendant may have a judgment on the pleadings.® De- 
fendant’s motion for a judgment on his counterclaim 
for want of a sufficient reply thereto is properly re- 
fused where the counterclaim is not stated ‘with the 
conciseness required by law,’ or where the answer 
thereto cannot be held insufficient.® 

Partial judgment. Under a statute permitting the 
rendition of a judgment as to a part of a cause of 
action,® an insufficient complaint may be dismissed, 
and action permitted to proceed to trial on issues 
raised by counterclaims and reply.?° 

[§ 970] 5. Effect of Filing Pleading after Mo- 
tion. Where an amended petition was filed by leave 

94. Crump v. Peo., 2 Colo. 316. NYS. 782. 
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Where answer contains denial. 
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of court pending a motion by defendant for judgment 
on the pleadings, a judgment on such motion subse- 
quently entered was void.1+ A motion for judgment 
on the pleadings because no reply has been filed is 
properly overruled where, before the motion has 
been passed on, a reply is filed with the permission 
of the court.12 The filing of pleadings after the 
expiration of the stipulated time therefor, in some 
jurisdictions at least, is sufficient to prevent the entry 
of a judgment for want of such pleadings on a mo- 
tion previously made.t® It has been held that the 
entry of a judgment for want of a sufficient affi- 
davit of defense is not improper where, after argu- 
ment of the motion therefor, a supplemental affi- 
davit was filed without permission of the court, and 
without its knowledge.t* It has also been held that 
the argument of a motion for judgment on the plead- 
ings, without a suggestion that it had ceased to be a 
part of the record by reason of the filing of an 
amended answer, is a waiver of such objection.?® 
[§ 971] 6. Motion by Both Parties. The general 
rule that a motion for judgment on the pleadings will 
be refused where the pleadings tender a material 
issue!® is applicable, although the motion is made by 
both parties.17 However, it has been held that, by a 
motion under such cricumstances, the parties implied- 
ly concede that there is no issue of fact requiring 
proof or submission to the jury.1® Where both par- 
ties move for a judgment on the pleadings or refuse 
to offer evidence, judgment should go for defendant 
if the complaint is insufficient,!® or if the answer 
states a good defense;?° and judgment will be ren- 
dered for plaintiff if his cause of action stands admit- 
ted, and the affirmative defense?! or counterclaim is 


10. American Union Line v. Orien- 


95. Failure to reply to counter- [b] 
claim see supra § 949. 

Pleading counterclaim see supra §§ 
380-391. 

96. Kan.—Sparks v. McAllister, 80 
Kan. 546, 103 P 127. 

Minn.—Cummings  v. 
Minn. 366. 

Mont.—Equity Co-Op. Assoc. v. 
Equity Co-Op. Milling Co., 62 Mont. 
26, 206 P 349; Butte First Nat. Bank 
v. Silver, 45 Mont. 231, 122 P 584. 

N. Y.—Basile v. Kentucky Distil- 
leries, etc., Co., 210 App. Div. 710, 
206 NYS 264; Howard v. Brown, 89 
Mise. 535, 163 NYS 702; Stratton v. 
Graham, 140 NYS 869 [aff 164 App. 
Div. 348, 149 NYS 662]; Curry v, Fox, 
133 NYS 417. ; 

Okl.—Stauffer v. Campbell, 30 Okl. 
76,218) SOW. 

fa] In Louisiana (1) under Plead- 
ing ana Practice Act (Act No. 300 of 
1914, now Act No. 228 [1924] § 1 par 
2 subs 4), plaintiff is not permitted 
to obtain judgment on the face of 
the papers to the prejudice of a re- 
conventional demand. Stringfellow 
v. Nowlin, 157 La. 6838, 102 S 869. 
(2) Where the issues are complicat- 
ed, a rule for judgment on the plead- 
ings will be dismissed (Strange v. 
Carraway, 159 La. 61, 105 S 225), (3) 
but in a proper case, judgment may 
be given for plaintiff and jurisdiction 
retained over the reconventional de- 
mand (Tortorich v. Maestri, 146 La. 
124, 83 S 431). 

97. See statutory provisions. 

98. Heppes-Nelson Roofing Co. v. 
Lewis, 269 Fed. 63; J. M., ete, Os- 
born Co. v. Kennedy, 186 NYS 721 [aff 
197 App. Div. 919 mem, 188 NYS .928 
mem]. 

{a] Thus plaintiff is entitled to a 
judgment for the difference between 
the amount conceded to be due and 
the amount of a counterclaim. 207-9 
West 87th St. Corp. v. De Hart, 164 


Taylor, 21 


—A statute providing that, where 
the answer expressly, or by not de- 
nying, admits a part of plaintiff’s 
claim to be just, the court may order 
judgment for the amount admitted, 
does not apply where defendant 
pleads a counterclaim if the answer 
in addition contains a general denial. 
Burgess v. House, 49 App. Div. 383, 
63) NYS) 5122 

99. Miller v. Waldoborough Pack- 
ing Co., 88 Me. 605, 34 A 527; Lewis 
v. Wheeler, 201 App. Div. 165, 194 
NYS 735; Dousmanis v. Colonial 
Bank, 134 Misc. 472, 285 NYS 489; 
Brookfield Constr. Co. v. Cordley, 173 
NYS 824; Sorgen v. Jaffe, 172 NYS 
369; Page Woven Wire Fence Co. v. 
Allen, 31 Okl. 155, 120 P 6388. 

[a] Interposition of a reply to a 
counterclaim, putting in issue its al- 
legations, does not preclude plaintiff 
from moving on the pleadings for 
a dismissal of the counterclaim. 
Brookfield Constr. Co. v. Cordley, 173 
NYS 824. 

st as v. Stigler, 21 Okl. 854, 97 

566. 

2. Plaza Amusement Co. v. Ruben- 
stein, 163 Lia. 272, 111 S 702. 

3. Sayre v. Progressive Constr., 
etc., Co., 159 App. Div. 799, 144 NYS 
897; Stevenson v. Devins, 158 App. 
Div. 616, 148 NYS 916. 

4 Hitchcock y. Turnbull, 44 Minn. 
475, 47 NW 153. 

5. Wallace v. Collier, 59 Colo. 144, 
147 P 660; Cravens v. Coldren, (N. 
M.) 279 P 944. 

6. John Slaughter Co. v. Stand- 
ard Mach. Co:, 148 N:; C. 471, 62 SE 
59.9. 

7. Heppes-Nelson Roofing Co. v. 
Lewis, 269 Fed. 63. 

8..Kreitman v. Gourvitz, 83 Pa. 
Super. 181. 

9. See statutory provisions. 


tal Nav. Corp., 209 App. Div. 260, 204 
NYS 501 [rev on other grounds 239 
N. Y. 207, 146 NE 338}. 

11. Dixon v. St. Louis Transit Co., 
165 Mo. A. 238, 146 SW 1179. 

12. Wallace. v. Merfeld, 95 Okl. 
2965 2192P. 7.02% 

13. Ehrhart v. Kauffman, 29 Pa. 
Dist.c:91. See Montagu v. England 
Land Corp.; .56 Ls Ts) Rep. NN. Sis930 
(while a statement of defense not 
filed within the time limited may not 
be read on a motion for judgment, it 
cannot be regarded as a nullity). 

{a] Thus the filing of a reply after 
the stipulated time therefor will pre- 
vent the rendition of a judgment on 
a counterclaim on a motion previous- 
ly made. HEhrhart v. Kauffman, 29 
Pas wWist.c9l: 

14. Bernstein v. Brown, 55 Pa. 
Super, 532. 

15. Bernert v. Multnomah Lum- 
ber, ete., Co., 119, Or, 44, 247 BiLi55, 
248 P 156. 

16. See supra §§ 944, 948. 

17. Southern Surety Co. v. Wil- 
liams, 88 Okl. 171, 201 P 244. 

18. Crown Corset Co. v. Baumann, 
213 App. Div. 113, 210 NYS »60 [aff 
241 N. Y. 606 mem, 150 NE 574 mem]. 
But see Neal vy. New York City Police 
Endowment Fund, 82 Mise. 408, 143 
NYS 1093 (a judgment for one par- 
ty, unsupported by proof, after both 
parties had rested on the pleadings, 
cannot be sustained where the rights 
of the parties could only be deter- 
mined by proof). 


19. Combs v. Farmers’ High Line 
Canal; ete:, Co,,.2 $38=Colo, 420° 88P 
396; Leahy v. Mercantile Trust Co., 


296 Mo. 561, 247 SW 396. 

20. Combs v. Farmers’ High Line 
Canal, ete., Co., 38 Colo. 420, 88 P 396; 
Leahy v. Mercantile Trust Co., 296 
Mo. 561, 247 SW 396. 

21. Alamosa Industrial Stores Co. 
vy. Hill, 74 Colo. 86, 219. P 210: 


For later cases, developments and changes in the law see cumulative Annotations, same title, pagé and note number. 


§§ 971-974] 


denied by ee ae 
[§ 972] 7. Motion as Waiver of 
Issue. 


of fact.23 


[§ 973] 8. Waiver of Right To Move. 
to move for judgment is not waived by answering 
the frivolous or defective pleading,?* or by demur- 
ring thereto.?> But if the parties go to trial and in- 
troduce evidence as though an issue were properly 
raised, it is then too late to ask for judgment be- 
cause of the sufficiency of the answer,?® or for want 
of a reply,”* or want of a sufficient reply ;7° although 
there is direct authority to the contrary.?® 
plaintiff sets forth two causes of aetion, his right to 
judgment on the pleadings as to one of them is not 
waived by anything he may do respecting the other.*®° 
The right to move for judgment for want or insuffi- 
ciency of an affidavit of defense may be waived by 


plaintiff.2 Thus plaintiff’s notice 
plea or the entry of a rule to plead, 


22. Rittenhouse v. Swango, (Ky.) 
128 SW 299; Adams v. Beasley, 174 
N. Cs 118, 93 SBE 454. 

23. Southern Surety Co. v. Wil- 

liams, 83 Okl. 171, 201 P 244; Atwood 
v. Massey, 54 Okl. 178, 153 P 629. 
' 24 Soper v. St. Regis Paper Co., 
76 App. Div. 409, 78 NYS 782: Place 
v. Bleyl, 45 App. Div. 17, 60 NYS 800; 
‘Smith v. Buffalo Times, 124 Misc. 495, 
209 NYS 225 laff 214 App. Div. 759 
mem, 209 NYS 921 mem]: Basso v. 
Clark, 108 Mise. 78, 177 NYS 484 [rev 
on other grounds 189 App. Div. 944 
mem, 178 NYS 877 mem]; Stokes v. 
Hagar, 1 CodeRep (N. Y.) 84. Con- 
tra Cox v. Capron, 10 Mo. 691. 

25. Le Breton y. Stanley Contract- 
inguCo.- 15) Cale Ay 429, tA Pst0285 
Hudson Iron, Co. v. Clark, 145 NYS 
789 


[a] After demurrer sustained.— 
While an order sustaining a demurrer 
without leave to amend usually dis- 
poses of the case, yet that does not 
preclude the court from also grant- 
ing a motion for judgment on the 
pleadings. Le Breton v. Stanley Con- 
tractingy Co; aid Cal. VAL 429, 0114.2 


1028. 

26. Green v. Raymond, 14 NYWkly 
Dig 322; Ana Maria Sugar Co. v. 
Castro, 28 Porto Rico 225. 

27. Covel v. Smith, 68 Miss. 296, 
8 S 850; Nelson v. Wallace, 48 Mo. 

Lovell v. Wentworth, 39 Oh. 
Cincinnati Tract. Co. v. Dor- 


Are ois 
St. 614; 
enkemper, 13 Oh. Cir. Ct. N. S. 97, 32 


Ohi Cire Ctr 289. [afl u83' <Oh:! St. 1500 
mem, 94 NE 1103 mem]; Luckel v. 
Del Wor, (MexteCiv. Ac) 17—Siws (2a): 
1097. 
“28. Ketelhut v. Gunther, (Cal. A.) 
279 P1083; Sundmacher v. Lloyd, 135 
Mo. A. 517, 116 SW 12. 

29. Morrison v. West Point, 201 
Ky. 380, 256 SW 1102. 

30. Southern R. Co. v. Atlanta 


Stove Works, 128 Ga. 207, 57 SH 429; 
Cook v. Guirkin, 119 N. C. 13, 25 SH 


T15. 
81. See infra notes 32-36. 
32. Edison Gen. Electric Co. v. 


Johnstown Electric Light Co., 56 Fed. 
456; O’Neal v. Rupp, 22 Pa. 395; 
Jaastern Pennsylvania Power Co. v. 
Lehigh Coal, etc., Co., 23 Pa. Dist. 
29; Braunstein v. Gittlemacher, 23 
Pa. Dist. 107; Gillespie v. U. . Ex- 
press Co., 22 Pa. Dist. 687; Hamer v. 
Humphreys, 2 Miles (Pa.) 28; Au- 
burn Bolt, ete., Works v. Schultz, 
6 Pa. Co. 346; Fuoss v. Schleines, 15 
WklyNC (Pa.) 192; Johnston v. Bal- 
lentine, 1 WklyNC (Pa.) 626. 
33. Stephens-Adamson Mfg. Co. 
Armstrong, 245 Pa. 552, 91 A 924: 
United Shoe Mach. Co. v. Winston, 58 
Pa. Super. 526. 
34, Duncan v.. Bell, 28 Pa. 516. 
Contra Taggart v. Fox, 1 Grant (Pa.) 


The Penne of a motion for judgment on the 
pleadings does not waive the right to trial of an issue 
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compliance with a rule of court,?? plaintiff’s referring 


Right to Trial of 


the cause to arbitrators and taking an award,** the 
placing the case upon the trial list by counsel for 
plaintiff,?® or taking any steps subsequent to the af- 


fidavit calculated to mislead defendant,*® constitutes 


The right | a waiver. 


defense.?* 


Where 


or motion for a 
32 unless made in 


190 (when defendant obtains a rule 

to submit to arbitrators). 

35. Erie City Iron Works v. Shu- 
berth, 24 Pa. Dist. 1038; Brown v. 
Headly, 3 Pa. Co. 76. But see Com- 
erer v. Fraker, 29 Pa. Dist. 491 (where 
only a few days elapsed between fil- 
ing the affidavit of defense and put- 
ting the case on trial list for next 
term and plaintiff moved promptly, 
there was no waiver). 

36. O’Neal v. Rupp, 22 Pa. 395. 

37. Scholtz v. Crescent Loan, etc., 
Assoc., 61 Pa. Super. 388. 

38. Cross references: 
Admissibility of pleadings in evi- 

dence after they are stricken out 

see Evidence § 38 
Due pace oe law ae Constitutional 

Law § 1 
Following ete practice in federal 

courts see Federal Courts § 138. 
Judgment by default on Stine out 

pleading see Judgments § 3 
Mandamus to review order a eine 

pleadings see Mandamus § 122. 
Motion to strike as constituting ap- 

pearance see Appearances § 32 
Pleading stricken out as part of rec- 

ord on appeal see Appeal and Error 

S$) 1725, L726. 

Remedy for hypothetical pleading by 
Hees or demurrer see supra § 
478. 

Striking out: 
Demurrer in eqrity see Equity § 

For failure to appear or answer in- 
terrogatories see Discovery § 77. 

In particular actions or proceedings 
see Divorce § 325; Hjectment § 


154; Equity §§ 385, 387; Jus- 
tices of the Peace § 236; Man- 
damus §§ 584, 628; Wills [40. 


Cye 1270]. 
Unauthorized motion see Motions 
and Orders § 174. 

39. See statutory provisions. 

40. Eastham y. Telegram Pub. Co., 
119 Or. 211, 248 P 851. See cases pas- 
oe infra note 41 et seq; and §§ 975-— 

[a] In British Columbia a local 
judge has jurisdiction to make an 
order striking out a defense and giv- 
ing plaintiff liberty to sign inter- 
locutory judgment. Logan v. Gran- 
by, Cons Min®. Co. 23 Bi iC 1esie30 
DomLR 623, [1917] 1 WestWkly 230. 

41. U. S.—Pender County Drain. 
Dist. No. 4 Drain. Comrs. v. Lafayette 
Southside Bank, 27 F. (2d) 286; Buck- 
eye Powder Co. v. E. I. Du Pont de 
Nemours Powder Co., 196 Fed. 514. 

Ala.—Blumberg v. Speilberger, 209 
Ala. 278, 96 S 191; Cooper v. Cooper, 
204 Ala. 183, 85 S 468; Lusk v. Cham- 
pion Register Co., 201 Ala. 596, 79 S 
16; Dupuy v. Wright, 7 Ala. IN 238, 
60 S 997. 

Ark.—Goodwin v. Robinson, 30 Ark. 


Plaintiff, by answering defendant’s state- 
ment of new matter, does not waive the right to move 
for judgment for want of a sufficient affidavit of 


[§ 974] C. To Strike**8—1, Entire Pleadings or 
Paragraphs—a. In General.—(1) Power and Discre- 
tion of Court. The power to strike out pleadings or 
separate parts thereof in particular cases is frequent- 
ly conferred by statute in express terms,?°® but courts 
possess this power independently of statute. 
granting or refusing of a motion to strike out plead- 
ings is within the sound discretion of the court,*? to 
be exercised, however, according to legal principles, 
and not arbitrarily.*? 
encouraged,*? and will be granted only in a clear 
case,** and where the moving party otherwise will 


40 


The 


Such motions are not to be 


530. 

Cal.—Lybecker v. Murray, 58 Cal. 
nae Bowers v. Dickerson, 18 Cal. 

Colo.—Deutsch v. Rohlfing, 22 Colo. 
A. 543, 126 P 1123. 

Ill—Raymond vy. Varnum, 185 Ill. 
A, 289. 

Iowa.—Ruegnitz v. Harrington, 183 
NW 605; Schoenhofen Brewing Co. 
v. Armstrong, 89 Iowa 673, 57 NW 
436; Smith v. Harrington, 89 Iowa 
603, 57 NW 413; Searles v. Lux, 86. 
Iowa 61, 52 NW 327. 

Kan.—Dill v. State Casualty, etc., 


Co5h110 Kan 2681552035 Ps 09m 20> ae 
368; Burr v. Honeywell, 6 Kan. A. 
VSSre DLP oe 

Md.—Horner v. Plumley, 97 Md. 
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Mo.—Waller v. George, 16 SW (2d) 
63; McClelland v. Dougherty, (A.) 
204 SW 201. 

N. Y.—Matter of New York, 48 
Mise. 602, 96 NYS 554. 
Pie ioe v. Apsley, 26 Pa. Dist. 

Porto Rico.—Gelabert v. Sepulveda, 
27 Porto Rico 698. 

S. C.—Georgia-Carolina Gravel Co. 
MG Blassingame, 129 S. C. 18, 123 SE 


Tex.—Wright v. Austin, (Civ. A.) 1 
SW_ (2d) 703. 

Wyo.—Bertagnolli v. Bertagnolli, 
23 Wyo. 228, 148 P 374. 

Eng.—Golding v. Wharton Salt- 
works Co., 1 Q. B. D. 374; Davy v. 
Garrett, 7. Ch: DD, 473. 

J8y, C._- Cooper v. Yorkshire Quar- 
antee,, etc... Corprold Bue CG. ou 

N. S.—McLaughlin Carriage Co. v. 
Borden, 1 HastLR 84. 

42. Beason v. Sovereign Camp W. 
O. W., 208 Ala. 276, 94 S 123; Hodges 
v. Alexander, 94 Okl. 122, 220 Ps 9275 
Turk v. Page, 68 Okl. 275, 174 PB 1081. 

43. Hart v. Scott, 168 Ind. 530, 81 
NE 481; Clark v. Jeffersonville, etc., 
R. Co., 44 Ind. 248; Hodges v. "Alex- 
ander, 94 Okl. 122,220 PB 927; Turk 
Vv. Page, 68 Okl. 275, 174 P 1081; Pow- 
er v. Pringle, 31 N.S. 78. 


44. Ala.—Cooper v. Cooper, 204 
Ala. 183, 85 S 468. 
Fla.—Chavous v. Gornto, 89 Fla. 


12, 102 S 754; Tripp v. Wade, 82 Fla. 
325, 89 S 870; Burr v.-Hull, 66 Pla. 
20, 638 S 300; Guggenheimer v. David- 
son, 62 Fla. 490, 56 S 801; Southern 
Home Ins. Co. v. Putnal, 57 Fla. 199, 


49 S 922; ee v. Williams, 55 Fla. 
723, 46 S 15 
N SS -youne v. Sterling Leather 


Works, (Sup.) 96 A 1016. 
N. Y.—Fosdick v. Groff, 22 HowPr 
158; Corlies 
CodeRep 117. 
Okl.—Hodges v. Alexander, 94 Okl. 
122, 220 P 927; Turk v. Page, 68 Okl. 
275, 174 P 1081. 


Wa Delaplaine, 2 
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be aggrieved.4® 


ment.*® 


[§ 975] (2) Nature of Motion; 
tinguished. A motion to strike seeks an order of 
court of less dignity than a judgment,*’ and is ap- 
plicable where the pleading or a part thereof is 
wholly irrelevant, or is so framed as to prejudice 
or embarrass, or delay a fair trial,*® while a demur- 
rer goes to the pleading as an entirety for insuffi- 
ciency,*® raising an issue of law and seeking a trial 
And while a motion 
to strike out a pleading or a paragraph thereof is, 
in some jurisdictions, and for some purposes, equiva- 
lent to, or in the nature of, a demurrer,®! it cannot 
ordinarily take the place of, or be used interchange- 


and judgment on that issue.°° 


Utah.—Badger 
784, 788 [cit Cyc]. 

Va.—Morriss v. White, 146 Va. 553, 
131 SE 835. 


v. Badger, 254 P 


Wis.—Home Acres.Co. vy. Swenson- 
nee Land ee 179" "Wis. ~556, 1192 
NW. 4 

Mone Searle v. Alliance Ins. Co., 
[1925] 3 WestWkly 733. 


Ont.—Sentinel-Review -Co., Ltd. v. 
Robinson, 60 Ont. L. 93; Wegenast 
v. Brooks, 33 OntWN 443; Robinson 
v. Morris, 11 OntWR 716. 

Sask —National Mfg. Co. v. Houng- 
et, 16 Sask... L. 58, ee DomLR 58, 
[1922] 3 Wiest ie Ws 37 

W. -Terr. North 
Wost Coal, etc.; Co., ot Terr. L. 203. 

Motion ‘to’ erm out sham pleading 
see infra § 99 

45. Sisndon ¥. re nhrene’ Mut. Hail 
Ins. Assoc., (lowa): 224 NW 65; Gor- 
don vy. Moore, 59 Misc. 151, 110 NYS 
374; Palmer v. Day, ha Misc. 579, 90 
NYS 133 

46. Wagner Vv. Ok Gaudig, etce., 
Corp., 223° App. Div.-254, 228 NYS 139: 
Carney v. Morrison, 923 App. Div. 
244, 228 NYS 308 fapp dism 249 N. 
Y. 511 mem, 164 NE 565 mem]. 

47. Hubbard v. Slavens, 218 Mo. 
598, 117 SW 1104: Ewing v. Vernon 
County, 216 Mo. 681, 116 SW 518. 

48. Cooney-Eckstein Co. v. King, 
69 Fla. 246, 67.S 918; Southern Home 
Ins. Co. v. Putnal;‘ib7 Fla. 199, 49 S 
922; Hammond v. A. Vetsburg Co., 
56 Fla. 369, 48 S 419; Ray v. Wil- 
liams,'55 Fla. 723, 46 S 158; State v. 
Atlantic Coast Line R. Co., 53 Fla. 
711, 44 S 230. 

49. Cooney-Eckstein Co. v. King, 
69 Fla. 246, 67'S. 918; Southern Home 
ims..'Co. weeeutnal, 5 Fila; 199,.'49 Ss 
922; Hammond y. A. Vetsburg Co., 56 
Fla. 369, 48 S 419; Hall v. O’Neil 
Turpentine Co., 56 Fla. 324, 47 S 609, 
16 AnnCas 738; Ray v. Williams, 55 
Fla. 723, 46 S 158; State v. Atlantic 
Coast Line R. Co., 53 Fla. 711, 44 S 


230 ‘ 
Bates v. Clark, 95 U. S. 204, 24 
L. ed. 471; Hubbard v. Slavens, 218 
Mo. 598, 117 SW 1104; Ewing v. Ver- 
non County, 216 Mo. 681, 116 SW 518. 

Purpose and effect of. demurrer gen- 
erally see supra§'.462. 

51. Ariz.—Crosby . v. 24 
Ariz. 446, 210 P 1046. 

Ga.—Hoyt.v. Ware, 156 Ga. 98, 118 
SE 734; Burkhalter y. Lanier, 29 Ga. 
A. 416, 115 SE 920; Elbert County v. 


Brown, 16. Ga. A. 834, 86 SE 651; 
Kelly v. Malone, 5 Ga. A. 618, 63 SE 
639. 


Murray, 


Kan.—American Nat. Ban Me 
Marshall, 122.Kan:, 793, 253 P 314, 

Mo.—Diener v. Star- Chronicle Pub. 
Co., 232 Mo. 416, 135 SW 6; -Paxon 
v. Talmage, 87 Mo. 13 Austin v. 
Loring, 63 Mo. 19; Bick v. Dry, 134 
Mo. A. 589, 114 SW 1145; Mumford y. 
Keet, 71 Mo. A. 535. But see Garber 
We Nuissouri, Pac. Ki"Co. 210 SW 37 
(motion to strike out count of peti- 
tion is not in the nature of a demur- 
rer); State v. Owens, 200 Mo. A. 468, 
207 SW 241 (holding that. a motion to 


The party against whose pleading 
the motion is directed is entitled to every fair intend- 
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ably with, a demurrer,®? although a pleading may be 
infected with such vices as to be open to attack by 


either mode,°*? and it has been held that, where ques- 


Demurrer Dis- 


strike out a petition for duplicity can- 
not fill the office of a demurrer). 

Mont.—State v. Silver Bow County 
Second Fudictal Dist., Ct., 5% Mont: 
315,, 188 P 137. 

N. J.—Gross v. New York Cent. R. 
Cor; 99AN Aa 44 25 ATL Oe Camp 
v. Allen, 12 N. Age ibe nil: 

Oh. —Detroit, etc., R. Co. v. Vogeley, 
PWEKO) oi NGS 153 NE 86. 

Porto Rico.—vVelez v. Velez, 23 Por- 
to Rico 572. : 

Wash.—Hays v. Peavey, 43 Wash. 


163, 86 P 170. 

W. Va.—State v. Citizens’ Trust, 
ete:; Coz, e¢ W. Va. 729, 100 SE 685, 8 
ALR 79. 

And see cases infra § 985. 

[a] Motion to strike out amended 
complaint on the ground that it was 
merely a restatement of the original 
complaint, after demurrer to it had 
been sustained, has the effect of'a 
demurrer in that if the allegation of 
no new matter is proved, it opens up 
the correctness of the former ruling 
on demurrer. Velez v. Velez, 23 Por- 
to. Rieo 672; 573. L[ctt: Cyel; sHayeicv. 
Peavey, 43 Wash. 163, 86 P 170. 

[b] Defenses repleaded in amend- 
ed answer.—A motion to strike de- 
fenses repleaded in an amended an- 
swer after demurrer was sustained 
was tantamount to a further demur- 
rer. State v. American Surety Co., 78 
Mont. 504, 255 P 1063. 

[ec] Defects not appearing on face 
of pleading.—A motion to strike out 
which did not attack the cause for 
anything appearing\on the face of the 
amended petition, or for any defect 
appearing on the face of any pleading 
of record, does not fill the office of a 
demurrer. McCormick v. Warman, 
(Mo. A.) 216 SW 330. 

{[d] In Iowa (1) a motion to strike 
an amended petition, filed after a 
demurrer to the petition was sus- 
tained, with leave to-amend, is equiv- 
alent to a demurrer to the petition as 
amended, and granting the motion is 
equivalent to sustaining the demur- 
rer. Dillard v. Van Heukelom, 198 
Iowa 915, 200 NW 567. (2) A motion 
to strike out a plea of former adjudi- 
cation should be treated as a demur- 
rer. Eckles v. Des Moines Casket Co., 
1527, Lowa, 164,130 NW iis. (3) 
Where an answer pleads facts in bar 
of the action a motion to strike is not 
equivalent to a reply, but is more in 
the nature of a speaking demurrer. 
Lawrence v. Melvin, 202 Iowa 866, 211 
NW 410. 

fe] In New York, under Civ. 
Pract. Rules, rules 106, 109, a motion 
to strike from the answer defenses 
of new matter on the ground of their 


legal insufficiency is equivalent to a 
demurrer. Pierce v. Bristol, 130 Misc. 
188, 223 NYS 678. 

Motion: 


s: 
Admitting facts well pleaded see 
‘infra text and note 58 
Opening record see infra text and 
notes 62-65. 
To dismiss or strike out in equity as 


tions which should have been raised by demurrer are 
raised by motion to strike, the motion may be treated 
as a demurrer.** 
filed by plaintiff and called by him a demurrer con- 
tains general grounds in the nature of a motion to 
strike the answer, the court may so treat it.°° But it 
has been held that a motion to strike an amended 
petition on the ground of departure is not one which 
may be taken as a demurrer.°°® 
Admissions by motion to strike. 
rer,°’ the motion to strike a pleading admits the truth 
of all facts well pleaded for the purposes of the mo- 
tion,®® and any inferences fairly deducible there- 


On the other hand, where a paper 


Like a demur- 


ety eis to demurrer see Equity 


52. Katsonas v. W. M. Sutherland 
Bldg.,.ete., Co... 104°Conn. 54, 3224) 
553; Cooney-Eckstein Co. v.. King, 


69 Fla. 246, 67 S 918; Florida Hast 
Coast R. Co. v. Knowles, 68 Fla. 400, 


67 S 122; Seaboard Air Line R. Co. 
v. Rentz, 60 Fla. 429, 54 S$ 13; South- 
ern Home Ins. Co. v. Putnal, 57 Fla< 


199, 49 S 922; Hooker v. Forrester, 


53 Fla. 392, 43 S 241; Harrison v. 
Birrell, 58 Or. 410, 115 P 141. See 
also Clark v. Miller, 35 N. B. 42 


(holding that a defect available by 
demurrer cannot be presented in a 
summary manner by motion). And 
see infra § 985. 


53. Bass v. Geiger, 73 Fla. 312, 73 
S 796; Southern Home Ins. Co. v. 
Putnal, 57 Fla. 199, 49 S 922; State 


v. Ellison, 266 Mo. 423, 181 SW 998; 
Shohoney v. Quincy, etc., R. Co., 231 
Mo. 131, 1382 SW 1059, AnnCas1912A 


1143 [writ of error dism 223 U. S. 
705 mem, 32 SCt 517 mem, 56 L. ed. 
621 mem]. 

54. Ark.—American Southern 


Trust Co. v. Martin, 171° Ark. 539, 286 
SW 802. 

Til. —Delaney v. O’Connor, 234 Ill. 
546, 85 NE 226 [aff 138 Ill. A. 366]. ~ 

Iowa.—Lyons v. Farm Property 
Mut. Ins. Assoc., 188 Iowa 506, 176 
NW 291; motereee v. Ball, 121 Iowa 
544, 97 NW 7 

N. fi ate Red Nat. Bank v. Hill, 
169 N. C. 235, 85 SH 209. 

Wis. —wWisconsin Face, ete., Brick 
Co. v. Southern Surety Go., 188 Wis. 
383, 387, 206 NW 204. 

“It [the motion to strike] chal- 
lenged the legal sufficiency of the 
facts set out as a defense to the 
plaintiff’s first cause of action. It 
was therefore in legal effect not a 
motion to strike but a demurrer to 
a separate defense. ... Calling a de- 
murrer a motion to strike does not 
in any manner change its legal ef- 


fect.” Wisconsin Face, ete., Brick 
Co. v. Southern Surety Co., supra. 
[a] Petition without merit.— 


Were a motion to strike a petition 
was based on the ground that the pe- 
tition showed on its face that it was 
without merit, the motion might 
properly be regarded as a demurrer. 
Delaney v. O’Connor, 234 Ill. 546, 85 
NE 226 [aff 138 Il. A. 366]. 

55. Niemeyer v. Dougan, 31 Ga. A. 
99, 119 SE 544. 

56. King v. Giblin, 36 Wyo. 448, 
256 P 1035) 1 

57. See supra § 543 et seq. 

58. U. —Banque de France v. 
New York Equitable Trust. Co; 33s: 
(2d) 202; Abrams v. George E. Keith 
Co., 30 F. (2a) 90; Hartford-Connec- 
ticut Trust Co. v. Haton, 29 F. (2d) 
840; U.S. v. Mt. Clemens Beverage 
Co., 23 F. (2d) 885; Detroit Trust Co, 
v. Shantz, 291 Fed. 915; Moore v. 
Shisler, 280 Fed. 221. 

Ala._-Awbrey v. Estes, 216 Ala. 68, 


112° S' 529: 
Jones, 94 Fla: 


Fla.—Holgate _ v. . 
198, 113 S 714; Braddy, etc., Fishery 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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from,°® except, of course, where the motion is to. 
strike a pleading as sham,°° or where the particular 
circumstances render the rule inapplicable.®! 

Motion to strike as opening record. Upon a motion 
to strike a plea the court will not inquire into the 
sufficiency of the replication,®? and all or part of a 
pleading may be stricken irrespective of defects in a 
since a motion to strike does not 
raise the question of the sufficiency of former plead- 
it does not search the record like a de- 
murrer;°* although there is authority to the con- 
trary.°* However, if the fault in the pleading sought 
to be stricken is due to the prior fault of the moving 
party, this may justify the court in overruling the 


prior pleading, 


ings, that is, 


motion.®® 


[§ 976] (3) Effect of Striking Out. 
striking out an answer ends the cause, leaving the ac- 
tion undefended,** and with the right to immediate 
judgment where ‘leave to plead further is not sought 
If one or more defenses are strieken 
out, they no longer constitute a part of the pleading, 
but the remainder of thé answer alone constitutes the 


or obtained.®? 


Co. v. Thomas, 98 Fla. 326, 112 S 55. 

Ill.—Peo. v. Omen, 290 Ill. 59, 124 
NE 860. 

Ind.—Faylor v. Brice, 7 Ind. A. 551, 
34 NE 833. 

Iowa.—Wapello State Sav. Bank v. 
Colton, 143 Iowa 359, 122 NW 149. 

Mich.—Federal Gravel Co. v. De- 
troit, ete, R.'Co., 226 NW 677. 

Mo. —Hall v. Wilder Mfg. Co., 316 
Mo. 812, 293 SW 760, 52 ALR 723; 
Ales v. Epstein, 283 Mo. 434, 222 sw 
1012; Regan v. Dickmann, 207 SW 
792; Slater Bank v. Harrington, 218 
Mo. A. 645, 266 SW 496. 

Mont.—Como Orchard Land Co. v. 
Markham, 54 Mont. 438, 171 P 274. 

Nebr.—Brandeen v. Beale, 220, NW 


298. 

N. J.—O’Brien v. Staiger, 101 N. J. 
L. 526, 129 A 485; Malone v. Brother- 
hood Locomotive Firemen, etc., 94 N. 
J. L. 347, 110 A 696; Koewing v. West 
Orange, 89 N. J. L. 539, 99 A 203; 
Crawford vy. Winterbottom, 88 N. J. 
L. 588, 96 A 497; Republic Fireproof- 
ing Co., Inc. v. Mo-Ray Realty Co., 
Che) 1186 vA 3357 Berk vie Isquath 
Boman 98 N. J. Eq. 608, 131 A 

6 


N. M.—Marquez v. Gonzales, 29 N. 
M1239; 222 P: 934: 

N. Y.—Morecroft vy. Taylor, 225 
App. Div. 562, 234 NYS 2; Frenkel v. 
L’Urbaine F. Ins. Co., 225 App. Div. 
332, 288, NYS-— 206 ‘[mod) on, other 
grounds 251 N. Y. 243, 167 NE 430]; 
Schickler v. Penrod Co., 222 App. 
Diy. 627, 227 NYS 331; Baumann v. 
Baumann, 222 App. Div. 460, 226 NYS 
ONeos Barry v. Merriman, 215 App. 
Div. 294, 214 NYS 66; Bauer v. 
Phelps, 134 Misc. 447, 235 NYS 47; 
Kraus v. Pacter, 134 Mise. 247, 234 
NYS 687; Ogden v. Riverview Hold- 
ing Corp., 134 Misc. 149, 234 NYS 678 
[aff 235 NYS 850 mem]; Old In- 
vestors, ete., Corp. v. Jenkins, 133 
Misc. 313, 232 NYS 245 [aff 233 NYS 
845 mem]; New Era Electric Range 
Co, v. Serrell, 132 Misc. 354, 229 NYS 
453 [aff 233 NYS 839 mem]; Kelly v. 
Niagara Falls, 131 Misc. 934, 229 NYS 
/328; Behrens v. Clark, 131 Misc. 712, 
1907 NYS 717; Maylender Ve Fulton 
County Gas, étc., @o:, 131, Mise, 51/4, 
227 NYS 209; White v. Berry, 130 
Misc. 639, 225 NYS 156 [aff 222 App. 
Div. 841 mem, 226 NYS 923 mem]; 
Crummey v. Murray, 130 Misc. 378, 
224 NYS 49; Jay Bee Apparel Stores 
v. 563-565 Main St. Realty Corp., 130 
Mise. 23, 223 NYS 537 [aff 233 NYS 
792 mem]; Woodbery v. New York 
L. Ins. Co., 129 Mise. 365, 221 NYS 
357 [mod on other grounds 223 App. 
Div. 272, 227 NYS 699]; Digregorio 
vy. Avanti Pub. Co., 129 Misc. 345, 221 
NYS 497; Stock vy. Mann, 129 Misc. 
201, 221 NYS 656; Jenkins v. News 


°6 A 499; 
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record;*’ and where one paragraph of an answer is 
stricken out, other paragraphs which are thereby ren- 
dered immaterial and unintelligible should also be 


-[§ 977] b. Pleadings or Parts Thereof Which May 
Be Stricken’°—(1) In General. 
plaint, answer, reply, or subsequent pleadings may be 
stricken out in a proper case." 
rein continuance’? may be stricken out,’* as may a 
cross complaint. 
complete defense may be stricken out;7° and a substi- 
tuted answer filed after the death of defendant may 
be stricken out where it is in conflict with the original 
and sets up no defense.*® 


Hither the com- 
So a plea puis dar- 


A partial defense pleaded as a 


An intervening petition 


which a person has a right to file is improperly strick- 


An order 


Syndicate Co., Inc., 128 Mise. 284, 219 
NYS 196; American Bosch Magneto 
Corp. v. Robert Bosch Magneto Co., 
127 Misc. 119, 215 NYS 387; Conti- 
nental Ins. Co. v. Equitable Trust Co., 
127-Mise. 45, 215 NYS 281; Lenkie- 
wicz v. Wiktorek, 126 Misc. 218, 213 
INWIS 10'S: 

Okl.—Turk vy. Page, 68 Okl, 275, 174 
P 1081. 

Or.—Bessler v. Powder River Gold 
Dredging Co., 90 Or. 663, 176 P 791, 
USE ZO 

W. Va.—State v. Citizens’ Trust, 
etc., Co., 84 W. Va. 729, 100 SE 685, 
8 ALR 79; State v. Purcell, 31 W. 
Va. 44, 5 SE 301 

Ont.Dierlamm v. Toronto Roller 
Bearing Co., 2 OntWR 4638. 

[a] But facts not well pleaded (1) 
are not admitted. Peo. v. Omen, 290 
Ill. 59, 124 NE 860; Benton v. Morn- 
ingside College, 202 Iowa 15, 209 NW 
516; Eckles v. Des Moines Casket Co., 
152 Iowa 164, 130 NW 113; Lund- 
berg v. Equitable F. & M. Ins. Co. 
(Mo. A.) 285 SW 741. (2) Conclu- 
sions of law or fact are not admitted. 
Benton v. Morningside College, supra; 
Hekles v. Des Moines Casket Co., su- 
pra; Lundberg v. Equitable F. & M. 
Ins. Co., supra; Bloom y. Thirty-Six 
Berwyn St. Corp., 101 N. J. Ch. 142, 
136 A. 803; Brennan v. Barnes, 133 
Misc. 340, 232 NYS 112; Maylender v. 
Pulton) County: Gas}, ‘etc.,-Co.,) 13l 
Misc. 514, 227 NYS 209. 

59. Crawford vy. Winterbottom, 88 
N, J. L: 588, 96 A 497; Rockefeller _v: 
Kellas, 222 App. Div. 368, 226 NYS 
3255 Brennan v.. Barnes,.“-133 Mise. 
340, 232 NYS 112; Lenkiewicz v. 
Nees 126 Mise. 218, 213 NYS 
705. 

60. Turk v. Page, 68 Okl. 275, 174 
P 1081. 

Striking out sham pleading’s see in- 
fra §§ 992-997. 

61. Sweeney v. Amphlett, 67 Colo. 
366, 176 P 748. 

[a] Illustration.—Where parties 
to a suit by the holder of.a tax deed 
to quiet title, after a motion to strike 
the answer and cross complaint, by 
stipulation requested the court’s opin- 
ion as to whether paragraphs of the 
answer, if proved, would relieve de- 
fendants of refunding taxes paid by 
plaintiff, with interest and penalties, 
as a.condition to cancellation of the 
tax deed, plaintiff's motion to strike 
was not determined, and the truth of 
the answer not admitted. Sweeney v. 
Amphlett, 67 Colo. 366, 176 P. 748. 

62. Broome County Bank y. Lewis, 
18 Wend. (N. Y.) 565. 

63. Polak v. Hudson (N. J.-Sup.) 
Hogencamp v. Ackerman, 24 
N. J. L, 183; Kidder County v. Foye, 
10 N. D. 124, 87 NW 984; Chesapeake, 


en out without a hearing.*7 
seems that no motion lies to strike from the files a 
plea to the jurisdiction.7§ 

The general issue or general denial, if authorized 
and in proper form, cannot ordinarily be stricken 
out;*® although it is otherwise if not in proper 


In the federal courts it 


etc., R. Co. v. Rison, 99 Va. 18, 37 
SE 320. ; 

[a] In New York (1) the rule for- 
merly was as stated in the _ text. 
Thomas v. Loaners’ Bank, 38 N. Y. 
Super. 466. (2) But under Civ. Pract. 
Rules, rule 109 subd 6, whereby a 
motion to strike out a defense as in- 
sufficient in law is equivalent to a 
demurrer, a motion to strike out af- 


firmative defenses searches the rec-. 


ord and involves the sufficiency of 
the complaint. Brown, Wheelock, 
Harris, Vought & Co., Inc. v. One 
Park Ave. Corp., 134 Misc. 313, 235 
NYS 297; Burnham vy. Hornaday, 130 
Misc. 207, 223 NYS 750 [mod on other 
grounds 223 App. Div. 218, 228 NYS 
246]; Pierce v. Bristol, 130 Misc. 188, 
223 NYS 678; Schieffelin v. Hylan, 
125 Misc. 264, 210 NYS 557. (3) A 
motion to strike out a counterclaim, 
however, has been held not to search 
the record. Macloon v. Levy, 131 
Mise. 790, 228 NYS 162. 

64. Smith v. Mulliken, 2 Minn. 319; 
Paxon v. Talmage, 87 Mo. 13. 

Motion to strike allegations from 
pleading see infra §§ 1014, 1015. 

65. McPherson vy. Melhinch, 20 
Wend. (N. Y.) 671. And see Winne v. 
Sickles, 9 HowPr (N.. Y¥.) 217 (hold- 
ing that a motion to strike out an an- 
swer as false will be denied where it 
is founded on the complaint, which 
was served without oath, and only 
Gea for the foundation of the mo- 
ion 

66. Fuller v. Claflin, 93 U. S. 14, 
23 L. ed. 785. 

67. See Judgments § 381. 

68. Strong v. Sproul, 53 N. Y. 497 
[rev 4 Daly 3264. 

69. Pictorial Review Co. v. Poller, 
18.Ga. A. 74, 88 SE 909. 

70. <AS: 

Frivolous see infra.§§ 988, 989. 
Sham see infra §§ 992-997. 

71. See infra §§ 984-1012. 

72. See supra § 783. 

73. Pool v. Hill, 44 Miss. 306 (ob- 
jection that a plea puis was accom- 
panied by another plea must be tak- 
en by a motion to set aside). 
bend Campbell v. Patterson, 58 Ind. 

75. Peck v. Parchen, 52 Iowa 46,2 
NW? 597. 

76. Cleveland v. Cozart, 72 Ark. 
514, 88 SW 316. 

77. Nathan C. Dow Co. v. Deist, 
123 Ill. A‘ 364. 

78. Alkire Grocery Co. v. Richesin, 
91 Fed. 79. 

79. Woolfolk v. Beach, 61 Ga. 67; 
Aitna Indemn. Co. v. George A. Ful- 
ler Co., 2+11-Md. 3241; 73 A738, 74 A 
369;. Babcock v. Milmo Nat. Bank, 1 
Tex. A. Civ. Cas. § 817. 


e 
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form.®° 
Notice of special matter. 


Demurrer. 


time fixed by rule of court.*® 


Interrogatories. 


Striking out as: 
*Frivolous see.infra § 988. 
Sham see infra § 994. 

80. Lawrence v. Cooley, 4 Oh. Dec. 
(Reprint) 261, 1 ClevLRep 178. 

81. Ill—wWhite v. Bourquin, 204 
Tk A.: 83. 
‘ane H.—Folsom v. Brawm, 25 N. H. 

N. J.—Story v. Baird;14 N. J: L. 
fede Ackerman v. Shelp, 8 N. J. L. 

is 

Oh.—Whiton v. Ripley, 1 Oh. Dec. 
(Reprint) 133, 2 WestLJ 406. 

Tenn.—West v. Tyler, 2 Coldw. 96. 

[a] Such a motion is in the nature 
of a demurrer.—Camp y. Allen, 12 N. 
aie aD 

Striking out frivolous notice see 
infra § 988. 

82. McInnis Lumber Co. v. Rath- 
er, 111 Miss. 55, 71 S 264; McMullen 
v. Erwin, 69 Vt. 338, 38 A 62. 


83. U. S.—Ballantine v. Yung 
Wing, 146 Fed. 621. 

Cal.—Mercantile Trust Co. v. 
Stockton Terminal, ete, R. Co., 44 
Cal. A. 558, 186 P 1049. 

Ga.—White v. Levi, 137 Ga. 269, 
73 SE 376. 
erties Jakes v. Scobey, 16 Ind. 


Mich.—Michigan United R. Cos. v. 
Judge Ingham Cir. Ct., 155 Mich. 478, 
119 NW 588. 

[a] Where a demurrer to a com- 
plaint lacked the required certificate 
of counsel, plaintiff's remedy was to 
‘attack such irregularity by motion 
to strike. Ballantine v. Yung Wing, 
146 Fed. 621. 

{b] Demurrer to one paragraph on 
the ground of misjoinder of causes of 
action in different paragraphs may be 
ace: Bougher v. Scobey, 16 Ind. 

{c] Motion properly overruled.— 
Where an action was brought for in- 
jury to plaintiff from being struck 
by an automobile, and defendants 
named were the owner of the auto- 
mobile and the firm to whose place of 
business it was being. carried for re- 
pairs, but the only defendant served 
was one member of the firm, there 
was no error in overruling a motion 
to strike a demtrrer filed by such de- 
fendant, on the ground that it was 
filed in his individual capacity, and 
not as one of the copartners or in the 
interest of the copartnership. White 
v. Levi, 137 Ga. 269,73 SE 376. 

Practice in equity see Equity § 503. 

Striking out: 
tA OlnES demurrer see infra §§ 988, 


Sham demurrer see infra § 993. 
84. Mercantile Trust Co. v. Stock- 


ton Terminal ete., R. Co!, 44 Cal. A. 
558, 186 P 1049. 

85. See infra § 1004. 

g6. Barton v. Farmers’ State 


Bank, (Tex. Commn. A.) 276 SW 177 


An insufficient or im- 
proper notice of special matter under the general is- 
sue may be reached by a motion to strike;** although 
there is authority to the contrary.*? 
A demurrer may be stricken out in a 
proper case,** as where it is interposed by a person 
not made a party to the action,** or is filed after the 
On the other hand, it 
has been held that a motion to strike out all of.a 
supplemental petition will be denied where such pe- 
tition includes a general demurrer.*® 
Where interrogatories attached 
to an answer pertain wholly to one of the defenses 
pleaded, the court may strike out the interrogatories 
if it is warranted in striking out such defense.*? 

A declinatory exception under the Quebec code by 
a party summoned before a court other than that 


PLEADING : 


[§§ 977-979 


which should hear the issues, demanding merely the 


stricken out.*8 


Striking out motion to strike. 
good practice to strike from the files plaintiff’s mo- 
tion to strike out parts of the answer.*® 

[§ 978] (2) Counterclaim.°° 
tains a counterclaim which is wholly unauthorized, a 
motion to strike will Jie;°! but such motion will not 
lie to determine the sufficiency of the counterclaim. 


dismissal of the action, without complying with the 
statute by depositing the amount claimed, will be 


Ordinarily it is not 


If a pleading con- 


A counterclaim cannot be stricken out under a statute 


[rev (Civ. A.) 263 SW 1093]. 
Detroit, etc., R. Co. v. Vogeley, 
. A. 88, 153 NE 86. 

Garneau v. Gaudet, 4 Que. Pr. 


89. Ryan v. Delta County School 
Dist. | No. ‘2,68 \Colo..370,0189--P' 782: 
Striking out motions generally see 
Motions and Orders § 174. 
90. Striking out as: 
Frivolous see infra §§ 988, 989. 
Sham see infra § 992. 

91. Ga.—Shadrick v. Toms, 33 Ga. 
A. 687, 127 SE 666; Adair v. Smith, 
33 Ga. A. 674, 128 SE 76. 
ee v. Roughan, 175 Ill. A. 

Ind.—Howlett v. Dilts, 4 Ind. A. 23, 
30 NE 313. 

Iowa.—Armstrong v. 155 
Iowa 562, 136 NW 686. 

Ky.—Payne v. Vowels, 171 Ky. 377, 
188 SW 413. 

Mo.—Chicago, etc., R. Co. v. Mer- 
tens, 78 Mo. A. 74. 

Mont.—Osmers vy. Furey, 32 Mont. 
eset swky lee veysy 

Nebr .—Meyer Bros. Drug Co. v. 

94 Nebr. 309, 


Hirsching-Morse Co., 
143 NW 206. 

N. M.—Michelet v. Cole, 20 N. M. 
lt 149 P 310. 

Y.—Levan v. American Safety 
Tabie Co:, 222) App? Div. 110, 225 NYS 
583; Hatfield v.. Todd, 13 NYCivProe 
265 (counterclaim in reply). 
Rochester Nat. Bank v. Hrion-Haines 
Realty Co., 213 App. Div. 54, 209 NYS 
522 [aff 123 Misc. 873, 206 NYS 452] 
(defense treated as counterclaim al- 
though not so denominated). 

Okl.—McComas v. Amsden Lumber 
Co., 134 Okl. 169, 272 P 835; Clark: v. 
Herbert, 182 Okl. 272, 270 P* 329. 

Tex.— Tucker v. Napier, 1 ex, A. 
Civ, Cas..§ 6702 


James, 


And see 


Eng.—South African Republic v. 
IELANS Vaal ecCe kyl COs mel co cis ahs 
190; Edge v. Weigel, 97 L. T. Rep. 


N.S. 447. 

N. B.—Canadian Laundry Co. v. Un- 
gar’s Laundry, 44 N. B. 423, 35 Dom 
Taos 
an S.—MclIsaac vy. Boyd, 42 N. S. 

Ont.—Davis Acetylene Gas Co. 
Morrison, 84 Ont. L. 155, 8 ont WN 
474, 23DomLR 871; Sovereign Bank 
v. Parsons, 18 Ont. L. 665, 13 OntWR 
314 [dism app 11 OntWR 968 (dism 
app 11 OntWR 615, 845)]; Henderson 
v. Henderson, 11 OntWR 69 {app dism 
38 Ont. L. 97, 11 OntWN 123); Ca- 
nadian Pac. R. Co. v. Port Arthur, 
1 OntWN 187, 14 OntWR 1005; Stone 
v. Stone, 11 OntWR 801, 936; Stitt 
v. Arts, etc., Ltd., 11 OntWR 589, 645; 
Armstrong v. Crawford, 10 OntWR 
381 [mod on other grounds 10 Ont 
WR 534]; Woodruff Co. v. Colwell, 
8 OntWR 747; O’Leary v. Gordon, 8 
OntWR 145; Ennis v. Reade, 1 Ont 
WR 652. 

Gdisk Shuttleworth v. Seymour, 7 


authorizing the striking out of a “defense. 
Effect of striking out other allegations. 
legations of the answer are properly stricken, a coun- 
terclaim, which is dependent on such allegations, is 
necessarily subject to the same disposition.°* 
[§ 979] (3) Amended and Supplemental Plead- 


93 


Where al- 


Sask. L. 74. 

N. W. Terr.—A. MacDonald Co. v. 
Logan, 2 WestLR 23. 

And see Davis v. Oil State Lumber 
Co., 1 La. A. 652 (holding that a mo- 
tion by plaintiff to strike out a re- 
conventional demand was not incon- 
sisting with allegations in plaintiff's 
petition). 

{a] Thus (1) if the counterclaim 
is for an amount beyond the jurisdic- 
tion of the court it may be stricken 
out. Meyer Bros. Drug Co. v. Hirsch- 
ing-Morse Co., 94 Nebr. 309, 143 NW 
206; Tucker v. Napier, 1 Tex. A. Civ. 
Cas. § 670; Canadian Laundry Co. 
v. Ungar’s Laundry, 44 N. B. 423, 35 
DomLR 775. (2) It may also be 
stricken out where it is not related 
to, or connected with the original 
subject of the cause or matter. Edge 
v. Weigel, 97.L., T. Rep. N. S. 447; 
Thompson vy. Big Cities Realty, etc., 
Co., 21 Ont. L. 394, 1 OntWN 933, 16 
OntWR 435 (holding, however, that 
the counterclaim was not objection- 
able on this ground); Imperial: Bank 
v. Martin, 6 OntWR 485, 736 [app 
dism 6 OntWR 824]; A. MacDonald 
Co. v. Logan, (N. W. Terr.) 2 West 
LR 23. (3) In an action on a con- 
tract, a counterclaim for unliquidat- 
ed damages for a tort committed by 
plaintiff's assignor was _ properly 
stricken, where it raised an issue dis- 
tinct from those raised by plaintiff’s 
claim and defendant’s other counter- 
claims. Kelley v. Faitoute Iron, etc., 
Coy BINS dela 5.6% 94 A802: 

[b] Rule held inapplicable.—Gurr 
v. Brinson, 138 Ga. 665, 75 SE 979; 
Henderson v. Henderson, 38 Ont. 16s, 
97, 11 OntWN 123 [dism app 11 Ont 
WN 69 Tk 

[c] In New Jersey, under a rule 
of court, any one of several counter- 
claims ‘which cannot conveniently 
be tried with the other causes of ac- 
tion may be stricken out. Kelly v. 
RartowterLron,, etces "Comust, Nadel 
567, 94 A 802. 

92. Citizens Bank v. Carey, 2 Ind. 
T. 84, 48 SW 1012; Walter v. Fow- 
ler, 85 N. Y. 621 mem; Fettretch v. 
McKay, 47 N. Y. 426; Cooper v. Howe, 
U6 Elon GN eYs) 502. "Baton Vi Burnett, 
48 N. Y. Super. 548; Whitehall Lum- 
ber Co. v. Edmans, 4 NYS 721; Stew- 
art ve Travis; 10, HowPr (N. Y.) 148; 
Slade v. Doolittle, 4 Oh. Dec. (Re- 
print) 42, ClevLRee 54. 

[a] In Pennsylvania a counter- 
claim is subject to a motion to strike 
only where it violates some rule of 
pleading, and not where it fails to 
state a cause of action. Raine, Vv. 
Idell, 291 Pa. 472, 140 A 270 

,Demurrer as remedy see “supra § 

93. 
426; 
94 

94. Brooks v. Boyd, 1 'GaevAj 16s, 
57 SE 1098. 


Fettretch v. McKay, 47 N. Y. 
Collins v. Suau, 30 N. Y. Super. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 979] 


ings®*—(a) . In General. 


of court.®7 


An amended or supplemen- 
tal pleading or count thereof may be stricken out in a 
proper case,°® even after it has been filed by leave 
But it has been held that, where an 
amended petition is permissible, and defendant is not 
prejudiced, it is not within the legal discretion of 
the court to sustain a motion to strike it out;°® that 
it is error to strike out an amended pleading lawfully 
filed if it sets forth essential matters,®® or so long as 
the order allowing it has not been set aside;! and 
that an amendment duly allowed cannot, after the 


PLEADING 


term, be stricken out on the ground that it was er- 


95. Refusal to strike amended 
pleading as equivalent to consent to 
filing see supra § 594. 

Striking out: 

In equity see Equity § 641. 
Plea puis darrein continuance see 

supra § 977. 

96. Ala.—Louisville, etc., R. Co. v. 
Echols, 203 Ala. 627, 84S 827; Arm- 
ene v. Walker, 200 Ala. 364, 76S 

Ark.—Prewett v. Waterworks Impr. 
ont No. 1, 176 Ark. 1166, 5 SW (2d) 

Cal.—Worley v. Spreckles’ Bros. 
Commercial Co., 163 Cal. 60, 124 P 697. 

Colo.—Newland v. Frost, 83 Colo. 
207, 263 P 715. 

Conn.—Markel v. De Francesco, 93 
Conn, 355, 105 A 703. 

Fla.—Holland v. Webster, 43 Fla. 
85, 29 S 625. 

Ga.—Mumford v. Foss, 153 Ga. 66, 
111 SE 653; Gibson v. Gross, 143 Ga. 
104, 84 SE 373; Hill v. Citizens’ Bank, 
etce., Co., 37 Ga. A. 346, 140 SE 640; 
Crosby v. Patterson, 32 Ga. A. 790, 
124 SE 805. 

Ida.—Cleland v. McLaurin, 40 Ida. 
Sidon, Paebid. 

Ill.—Patterson v. Northern Trust 
Cosa OLIN Ae 5025 
Ind.— Hyatt v. Kirk, 8 Ind. 178. 

Iowa.— Farley v. Des Moines, 199 
Iowa 974, 203 NW 287; Bashaw-Joy 
Co. v. Walsh, 187 Iowa 574, 174 NW 


399: 
Kan.—Brooks v. Kager, 23 Kan. 
Ade 
y, Springfield v. Haydon, 216 Ky. 
483, 588 SW 337. 


La. —Stilley v. Stilley, 20 La. Ann. 
es 

Minn.—Lydiard v. Daily News Co., 
110 Minn. ~140,~ 124 NW 985, 19 
AnnCas_ 985. 

Mo.—Hynds v. Hynds, 253 Mo. 20, 
161 SW 812. 

Mont.—State v. American Surety 
Co., 78 Mont. 504, 255 P 1063. 

Nebr.—Security Nat. Bank v. Lati- 
mer, 51 Nebr. 498, 71 NW 38. 

Nev.—Weir v. Washoe Hardware, 
ete., Co., 31 Nev. 528, 104 P 19. 

IN. J.—Coxe.v. Higbee, EN. J. L. 


39D: 

N. M.—Current vy. ‘Citizens’ Bank, 
16 N. M 642, 120 P 307. 

N. Y¥.— Woodruff v. Woodruff, 170 
NYS $53. 

N. C.—Crump v. Thomas, 89 N. C. 


241. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 38 N. D. 247, 156 NW 559. 

Oh.—Shields v. Moore, 2 Oh. Dec. 
(Reprint) 331, 2 WestLMonth 437. 

Okl.—Long v. McFarlin, 159 P 653. 

Or.—Kiggins v. Wuille, 125 Or. 101, 
265. P 785. 

Porto Rico.—Gelabert v. Sepulveda, 
27 Porto Rico 698. 

Ss. C.—Long v. Hunter, 48 S. C. 179, 
26 SE 228. 

Tex.—Barnes v. Williams, (Civ. A.) 
143 SW 978 [rev on other grounds 105 
Tex. 146, 146 SW 154]. 

Utah.—Houston Real Est. Inv. Co. 
vy. Hechler, 44 Utah 64, 138 P 1159. 

Wash.—Hays v. Peavey, 43 Wash. 
L635" 86) P1170. 

Wyo. —Newcastle First Nat. Bank 
vy. Sorenson, 30 Wyo. 136, 217 P 948. 

Alta.—Horne v. Jenkyn, 5 Alta L. 


[49 C. J.—44] 


359, 6 DomLR 54, 2 WestWkly 929. 

Ont.—Duryea v. Kaufman, 1 Ont 
WN 806. 

[a] Sufficient grounds for strik- 
ing out.—(1) An amendment to the 
plea in an injunction suit, which 
tended to contradict unambiguous re- 
citals of a deed, and did not seek to 
reform or cancel the deed on allega- 
tions of fraud or mutual mistake, was 
properly stricken. Gibson v. Gross, 
143 Ga. 104, 84 SE 873. (2) Under 
District and County Ct. Rules, rule 
27 (67 SW 22), a pleading denomi- 
nated, but not in fact, a trial amend- 
ment, is properly stricken. Barnes v. 
Williams, (Civ. A.) 143 SW 978 [rev 
ewan grounds 105 Tex. 146, 146 SW 
[b] Insufficient grounds for strik- 
ing out.—(1) The fact that an amend- 
ed complaint appears to permit plain- 
tiff to recover on either of two the- 
ories which are dependent on the 
same evidence is no ground for'strik- 
ing it out. Security Nat. Bank v. 
Latimer, 51 Nebr. 498, 71 NW _ 38. 
(2) Where the facts alleged in a trial 
amendment were admissible under 
the allegations of the original plead- 
ing, a refusal to strike out the amend- 
ment was not error. Chicago, ete., R. 
COM Wa broute (Chex, (Civ. Au) tp 2a Siw: 
1137. (3) Other cases where grant 
of motion was.held error. Kohn vy. 
Colonial Hill Co., 38 Ga. A. 286, 144 
SE 33; Coplan v. Thompson Transfer 
Co., 11 Ga. A. 488, 75 SE 822; Joyce 
v. Eastman Kodak Co., 99 Misc. 361, 
163 NYS 623 [aff 178 App. Div. 911 
mem, 164 NYS 1097 mem]; King v. 
Giblin, 36 Wyo. 448, 256 P 1035. 

[c] Failure to amend summons.— 
If the amendment in the complaint 
requires a corresponding change in 
the summons and such change is not 
made, the amended pleading may be 
stricken out. Follower v. Laughlin, 
12) AbbPr- (N=: -Y;), 105. 

[ad] Amendment to conform to 
proof.—(1) An amendment to con- 
form a pleading to the proof will be 
stricken out where such amendment 
does not conform to the proof. Ba- 
shaw-Joy Co. v. Walsh, 187 Iowa 
574, 174 NW 399. (2) But it should 
not be stricken out for unsubstantial 
variances. Blandon v. Glover, 67 
Iowa 615, 25 NW 830. (3) If the 
proof does not have the probative 
foree warranting a decree on the 
amended answer, the question is on 
the merits, and is not to be decided 
on a motion to strike out the amend- 


ment. .Hynds v. Hynds, 253 Mo. 20, 
161 SW 812. 
fe] Where the statute provides 


that only three amended petitions 
may be filed, the amendments re- 
ferred to are those made necessary 
by demurrer or motion, and do not in- 
clude voluntary amendments. An- 
tonelli v. Basile, 93 Mo. A. 138. 

97. U. S.—Parker v. Lewis, 18 F. 
Cas. No. 10,741a, Hempst. 72. 

Ill. Patterson v. Northern Trust 
ConeLT0 TH. A.500. 

Ky —Graziani v. Ernst, 169 Ky. 
751, Tg Sw 99. 

Mo. —Waller v. George, 16 SW (2d) 
63. 
A N. Y.—Quimby v. Claflin, 77 N. Y. 
70. 


roneously allowed.? 
dence as to facts alleged in an amended petition, if 
admissible at all, is admissible under the general] is- 
sue,* or where an amendment is not filed in compli- 
ance with statutory requirements,‘ or, although filed, 
is not served on the adverse party,® or is contrary to 
the order of court permitting it,® the amended plead- 
ing may, be stricken out, although it has been held 
that, where leave to amend is given, and unauthorized 
allegations are inserted in the new pleading, a mo- 
tion will lie to strike out the unauthorized part, but 
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On the other hand, where evi- 


Porto Rico.—Gelabert v. Sepulveda, 
27 Porto Rico 698. 

Tex.—Wilson v. Wichita County, 67 
Tex. 647; 4 SW 67. 

[a] Amendment to a pleading al- 
lowed by a referee on trial cannot 
properly be stricken out on motion at 


special term. Quimby v. Claflin, 77 
NON 2,7. 02 
98. Hodges v. Alexander, 94 Okl. 


122, 220 P 927. 

99. Kreischer v. Louisville Bank, 
32 Ga. A. 699, 124 SE 539; Bringolf 
v. Parkhurst Auto Co., 192 Iowa 1038, 
186 SW 11. 

Nelson v. Jorgenson, 66 Utah 


ae 
360, 242 P 945 

2. Palmer v. Shepherd, 12 Ark. 
685; Lanier v. Byrd, 115 Ga. 198, 41 
SE 683; McCandless v. Conley, 115 
Ga. 48, 41 SE 256; Albany Phosphate 
oe v. Hugger, 4 Ga. A. 771, 62 SE 

3. Jones County Trust, ete., Bank 
v. Kurt, 192 Iowa 965, 182 NY 409. 

4. Roberts v. Le Master, 16 Ga. 
A. 385, 85 SE 615; Weir v. Washoe 
Hardware, etc., Co., 31 Nev. 528, 104 
P 19; Newcastle First Nat. Bank v. 
Sorenson. 30 Wyo. 136, 217 P 948. 

[a] Tllustration.—Where,  pursu- 
ant to Comp. St. (1920) § 5704, an 
amended petition was filed before the 
time for answering the original peti- 
tion had expired, but no notice of the 
filing of such amended petition was 
served on defendant, as required by 
that statute, the original petition 
cannot be regarded as having been 
amended, and the amended petition 
may be stricken. Newcastle First 
Nat. Bank v. Sorenson, 30 Wyo. 136, 
217 P 948. 


5. Cleland v. McLaurin, 40 Ida. 
Slilan 2oziee sole 
6. Ga.—Kersh v. Savannah Elec- 


tric, etc., Co., 36 Ga. A. 188, 136 SE 85. 

Minn.—Lydiard v. Daily News Co., 
110 Minn. 140, 124 NW 985, 19 AnnCas 
985. 

N. Y.—Palma v. North Hempstead, 
171 App. Div. 937, 156 NYS 469; Craig 
v. James, 80 App. Div: 16, 80 NYS 
pees Burlingham v. Gargan, 125 NYS 


oii C.—-Crump v. Thomas, 89 N. C. 
Okl.—Long v. MeFarlin, 159 P 653. 
Or.—Kiggins v. Wuille, 125 Or. 101, 

265 P 785. 

S. C.—Long v. Hunter, 48 S. C. 179, 

26 SE 228. 


Eng.—Calbeck v. McGinty, Ir. R. 
6 Eq. 210. 
[a] If pleading has been served 


and retained until it is too late to re- 
turn it, such portions as do not con- 
form to the order may be stricken 
out. Lange v. Hirsch, 38 App. Div. 
176, 56 NYS 649. 

[b] Failure to make more certain 
and definite.-—Where plaintiffs ob- 
tained leave to amend a petition to 
make it more definite and certain and 
the amendment fails to do so, the 
amendment is properly = stricken. 
Long v. McFarlin, (Okl.) 159 P 653. 

{[c] Amendment held to comply 
with order.—Mandle v. Mandle, 148 
Ga. 700, 98 SE 261. 

Disobedience of order of court as 
ground for striking out pleadings 
generally see infra § 1012. 


690 [49 C.J.] 


not the entire pleading.? But even where an amend- 
ment is not in the terms authorized, a judge other 
than the one allowing it cannot strike it out.8 There 
is no error in striking out an amended petition where 
the additional matter set up therein does not entitle 
plaintiff to any further or different relief from that 
demanded in his original petition.® So where an an- 
swer on file states a defense, and defendant is in de- 
fault of an order to make his answer more definite 
and certain, the proper procedure is to move to strike 
out the answer.t? In some jurisdictions it has been 


held that an amended plea or answer which states no ° 


defense may be stricken out;!1 but in others the 
sufficiency of a pleading in matter of substance can- 
not be tested by a motion to strike,!? a demurrer be- 
ing the proper mode of raising the question,!? and 
this applies to amended pleadings. ae 

Want of leave of court. An amendment filed with- 
out necessary leave may be stricken out,! although it 
has been held that the motion to strike will be de- 
nied if leave would have been given upon application 
therefor.*® 

Indefiniteness. Where an amended pleading is in- 
definite, the remedy is by motion to make it more 
definite,t? and a motion to strike will not lie.1® 

Irrelevant or redundant matter; evidence. Al- 
though irrelevant or redundant allegations in a plead- 


7. Genung v. Hawkes, 147 App. 
Div. 380, 182 NYS 274. 

Pleadings sufficient in part gener- 
ally see infra § 983. 

Striking out allegations in plead- 
ings see infra §§ 1013-1029. 

8.’ Dockery  v. Fairbanks-Morse 
Copel ia NY Cr 529, 90USE) 501; 

Delay in filing see infra § 980. 

9. Butler v. Libe, 81 Nebr. 740, 116 
NW 663 [reh den 81 Nebr. 744, 117 


436; 
well, 35 Iowa 86. 


144 P 655. 
Mexwe 49.0) 
Wy 
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Sullivan Sav. Inst. v. Copeland, 
71 Iowa 67, 32 NW 95; 


Nev.—Weir v. Washoe Hardware, 
ete., Co., 31 Nev.. 528, 104 P 19. 

Or.—West v. McDonald, 74 Or. 421, 

Tex.—Johnston v. Marshall, 
Texas Mut. L. Ins. Assoc. 
v. Wilson, (Civ. A.) 19 SW (2d) 591. 
o.—McGinnis v. Beatty, 28 Wyo. 


[§§ 979-980 


ing,!® including allegations of evidence,?° may be 
stricken out, the presence of such matter in an 
amended pleading is not ground for striking out the 
pleading as a whole.” 

Waiver of right. The fact that a demurrer was 
filed to an original pleading does not operate as a 
waiver of the right to strike the amended pleading.?? 
But if a party fails to object to the granting of gen- 
eral leave to amend he cannot subsequently have the 
amendment stricken out on the ground that it sets up 
an unconscionable defense.?3 

Amendment for purpose of delay. When an 
amended pleading as of course is served for the pur- 
pose of delay, the remedy of the party aggrieved is 
by motion to strike it out;?* but, to authorize the 
striking out of such pleading on the ground that it 
was interposed for delay, it must appear not only 
that the pleading was served for that purpose,”° but 
that its effeet would be to prevent a trial at the en- 
suing term.?® And if the amendment is made in good 
faith, and not for the purpose of delay, the amended 
pleading cannot be stricken out,?7 although the ef- 
fect may be to deprive the adverse party of the 
benefit of a term.”® 

[§ 980] (b) Delay in Filing. An amended or sup- 
plemental pleading may be stricken out because filed 
too late,?® unless the parties have consented to the 


Evans v. Olmstead, 31 Misc. 692, 66 
NYS 63; Yates v. McAdam, 18 Misc. 
295, 42 NYS 109; Hallheimer v. U. S. 
Fidelity, etc., Co, 157 NYS 303; Til- 
linger v. London, 114 NYS 1380, 1 
NYCivProeNS 121; Frank v. Bush, 
63 HowPr 282, 2 NYCivProc 250. 

25. Harney v. Provident Sav. L. 
Assur. Soc., 41 App. Div. 410, 58 NYS 
822; Conquest v. Barnes, 4 NYS 696, 
16 NYCivProc 268 [app dism 121 N. 


Allen v. Bid- 


14 


NW 700]. 

10. Moore v. Continental Gin Co., 
70, OKI. 202, 173 -P 809: 

11. Prewett v. Waterworks Impr. 
Dist. No. 1, 176 Ark. 1166, 5 SW (2d) 
7353, Crosby wv. Patterson; 332'.Ga. A. 
790, 124 SE 805; Carr v. Stokely, 20 
Ga. A. 196, 92 SE 945; Mack v. Hen- 
dricks, 126 Or. 400, 270 P 476. 

{a] Pleading held sufficient.—An 
amended plea, lacking in particulari- 
ty, but stating a substantial defense, 
was sufficient to withstand an oral 
motion to strike on the ground that 
the amendment, in connection with 
the original plea and answer, set up 
no defense to the note sued on. De 
Laigle v. Shuptrine, 21 Ga. A. 697, 
94 SE 904. 

12. See infra § 9 

13. See supra §§ oP89, 507, 513, 514. 

14. Sanger v. State Bank, 14 Ark. 
411; Bemis v. Homer, 145 Tl. 5O7, oo 
NE 869; Adams v. Webb, 104 Okl. 180, 
230 P 878; MeNinch v. Northwest 
Thresher Co., 23 Okl. 386, 100 P 524, 
138 AmSR 803. 

»{a] Sufficiency or insufficiency of 
an amended petition to state a cause 
of action cannot be tested upon a mo- 


tion to strike. Adams v. Webb, 104 
Okl. 180, 230 P 878. 

15. Ark.—Prewett v. Waterworks 
impr Dist, No. W176 Ark) 1166, 5 
SW (2d) 735. 

Cal.—Worley v. Spreckels’ Bros. 
Commercial Co., 163 Cal. 60, 124 P 


697; Harvey v. Meigs, 17 Cal. A. 353, 
419 P 941. 


Ga.—Clark v. Ganson, 144 Ga. 544, 
87 SE 670. 

Ill.—Mathews v. Schuessler, 201 
Tll. A. 210; Marren v. North Amert- 
ean Union, 145 Ill. A. 375; Leman vy. 
Wor ebidelity, “ete, (Co. 137%) Til, A. 
258; American Brake Shoe, etc., Co. 


v. Hank, 129 Ill. A. 188. 

™“Tnd.—Hyatt v. Kirk, 8 Ind. 178. 
Iowa.—Schoenhofen Brewing Co. 

v. Armstrong, 89 Iowa 673, 57 NW 


|. American Yeomen, 1386 Iowa 612, 


326, 304 P 340. 
Alta.—Horne v. Jenkyn, 5 Alta. L. 

359, 6 DomLR 54, 2 WestWkly 929. 

16. Dunham v. Dunham, 189 Iowa 
802, 178 NW 551; Carlisle v. Sells- 
Floto Shows Co., 180 Iowa 549, 163 
NW 380; Hanson v. Cline, 142 Iowa 
187. 118 NW 754. 

17. See infra § 1030 

18. Strode v. Holland, 150 Ark. 122, 
233 SW 10738. 

Indefiniteness as ground for strik- 
ing on yubeeaitas generally see in- 


fra § 9 

19. Sek infra §§ 1014-1020. 

20. See infra § 1015. 

21. Newland v. Frost, 83 Colo. 
207, 268 P 715; Alerding v. Allison, 
170 Ind. 252, 83 NE 1006, 127 AmSR 
363; Bruner v. Brotherhood of Amer- 


ee Yeomen, 136 Iowa 612, 111 NW 


[a] The fact that the pleading of- 
fered is unduly prolix or contains al- 
legations of mere evidence or matter 
which is irrelevant or redundant is 
good ground for a motion to prune 
it to proper proportions; but so long 
as it contains any new issuable aver- 
ments, it is not ground for an order 
striking the amendment from the 
files. Bruner v. Brotherhood ier 

skal 
NW 977 

Inclusion of irrelevant or redun- 
dant matter as ground for striking 
out pleadings generally see infra § 
999. 

22. Wisconsin Lumber Co. Vv. 
Greene, etce., Tel. Co., 127 Iowa 350, 
101 NW 742, 109 AmSR 387, 69 LRA 
968. 

23. State v. Rodney, 6 Del. 442; 
Duncan v. Cravens, 55 Ind. 525 

24. Luck v. Sovereign Camp W. O. 
W., 145 Iowa 365, 124 NW 184; Os- 
trander v. Conkey, 20 Hun (N. Y.) 
421; Joyce v. Hastman Kodak Co., 99 
Misc. 361, 163 NYS 623 [aff 178 App. 
Div. 911 mem, 164 NYS 1097 mem]; 


Y. 694 mem, 24 NE 1099 mem]; Grif- 
fin v. Cohen, 8 HowPr (N. Y.) 451; 
Duryea v. Kaufman, 1 OntWN 806. 

[a] Proposition to compromise 
and a threat to delay the action may 
be shown in support of a motion to 
strike out an amended pleading on 
the ground that it was served for 
the purpose of delay. Naylor v. 
Loomis, 79 App. Div. 21, 79 NYS 1011. 

[b] ‘There is no presumption 
that the amendment is made for the 
purpose of delay, where a defendant, 
sued for the value of goods sold and 
delivered, amends his answer within 
the time amendment may be made as 
of course by setting out a counter- 
claim for damages caused by the de- 
lay of plaintiff in delivering. Beyer 
v. Henry Huber Co., 115 App. Div. 
342, 100 NYS 1029. 

26. Harney v. Provident Sav. L. 
Assur. Soc, 41° App. Div. 410, 58 
NYS 822; Conquest v. Barnes, 4 NYS 
696, 16 NYCivProe 268 [app dism 121 
N. Y. 694 mem, 24 NE 1099 mem]; 
Griffin v. Cohen, 8 HowPr (N. Y.) 451. 

[a] If the party serving the 
amended pleading stipulates to try 
the cause at the term for which it 
has been noticed for trial, the court 
has no authority to. strike out the 
amended pleading. Harney v. Provi- 
dent Sav. L. Assur. Soc., 41 App. Div. 
410, 58 NYS 822. 


27. Griffin v. Cohen, 8 HowPr NE 
Sac Nails 

28. Griffin v. Cohen, supra. 

29. Ala.—wU. S. Salvage, etc., Co. 


v. Weber, 212 Ala. 113, 101 S 844. 
Ga.—Gary v. Central of Georgia R. 
Co., (A.) 149 SE 309. 
Iowa.—Exchange State Bank vy. 
Buckley, 198 Iowa 437, 194 NW 949; 
Bohen v. North American L. Ins. Co., 
188 Iowa 1349, 177 NW 706; Herr- 
strom. vy. Newton, etc,’ RR. Com 129 
Iowa 507, 105 NW 4386; Hayward vy. 
Goldsbury, 63 Iowa 436, 19 NW 307. 
Kan.—Jeffs v. Flickenger, 14 Kan. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 980-981] 


delay.°° 


properly refused.*? 


308. 

Pa.—Sollenberger v. 
LancBar Dec. 14, 1872. 

Tenn.—Grizzard v. Fite, 137 Tenn. 
103, 191 SW -969, LRA1917D 652. 

Tex.—Frosh v. Holmes, 8 Tex. 29; 
Braxton v. Voyles (Civ. A.) 189 SW 
965. 

Wyo.—McGinnis v. Beatty, 28 Wyo. 
326, 204 P 340. 

{a] Surprise.—(1) This objection 
should not prevail unless the delay 
operates as a surprise upon the other 
party and no continuance can_ be 
granted. Phillips v. Patillo, 18 Tex. 
518; Hobbs v. Big Springs First Nat. 
Bank, 15 Tex. Civ.. A. 398; 39 SW 331. 
(2) Delay in filing an amendment to 
a pleading until the case is called for 
trial does not authorize the court of 
its own motion to strike the amend- 
ment from the files merely because 
the replication of the opposite party 
operates as a Surprise and continu- 
ance of the cause, where the amend- 
ment has been filed in such manner as 
not to operate as a Surprise to the op- 
posite party and there is no _ objec- 
tion to its filing. Zollars v. Snyder, 
43 Tex. Civ. A. 120, 94 SW 1096. 

[b] Pleading held filed in time.— 
Although defendant’s amended an- 
swer and cross bill in a suit for di- 
vorce was unnecessarily long, where 
there was nothing difficult of under- 
standing in any of its allegations, the 
court did not err in refusing a motion 
to strike on the ground that it was 
filed only three days before trial. Le- 
fevre v. Lefevre (Tex. Civ. A.) 205 
SW 842; McGinnis v. Beatty, 28 Wyo. 
326, 204 P 340. 

30. Radford v, Gaskill, 20 Mont. 
293, 50 P 854. 

31. Winn v. Strong, 196 Iowa 498, 
194 NW 50; Batavia Sav. Bank v. 
Goff (Iowa) 179 NW 307; Hoyer v. 
Good, 182 Jowa 148, 161 NW 691; 
Brown v. Wm. Pearson Co. 72869 Iowa 
50, 150 NW 1057; Wright v. Austin 
(Tex. Cingn a al Sw (2d) 703; Brax- 
ton v. Voyles (Tex. Civ. A.) 189 SW 
965. 

[a] Discretion held properly exer- 
cised.— Where the allegation of fraud 
was sufficiently specific in the orig- 
inal petition on a life insurance poli- 
cy, there was no abuse of discretion 
in striking from the files an amend- 
ment filed after the parties had 
rested, which alleged the fraud more 
particularly. Bohen v. North Ameri- 
can L. Ins. Co., 188 Iowa 1349, 177 
NW 706. 

32. Conklin v. Towne, 203 Iowa 
916, 216 NW 264. 

33. Godding v. Colorado Springs 
ae Stock Co., 4 Colo. A. 14, 34/P 


Schnader, 4 


34. Heiss v. Corcoran, 15 La. Ann. 
694. 
85. U. S.—Oglesby v. Attrill, 14 


Fed. 214, 4 Woods 114. 
Ala.—Louisville,' ete., R. Co. v. 
Echols, 203 Ala. 627, 84 S 827; North 
Italian Colonial Co. v. Janovich-Cala- 
fiore Co., 166 Ala. 201, 52 S 339; West- 
ern Union Tel. Co. v. Crumpton, 138 
Ala. 632, 36 S 517; Springfield F. & 
M. Ins. Co. v. De Jarnett, 111 Ala. 
248, 19 S 995; Turner v. Roundtree, 
30 Ala. 706; .Harden v. Birmingham 


But the granting of a motion to strike for 
delay is a matter peculiarly within the discretion of 
the court;** and where delay in amending an answer 
to set up limitations until after plaintiff has rested 
does not prejudice him, and he has not asked for a’ 
continuance or for permission to introduce further 
proof, a motion to strike out the amended answer is 
Where a pleading is filed by 
leave of court another judge cannot, at a subsequent 
date, strike it from the files because not filed in apt 
time,** nor can the judge who allowed it to be filed 
rule it out, on his own motion, as not filed in time.*4 

[§ 981] (c) New Cause of Action or Defense. An 
amended pleading may be stricken out where it séts 
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action. 


TYUSL; \etes, 


943. 

Colo.—Mayhew v. Glazier, 
350, 189 P 843. 

Conn.—Markel v. De 
Conn 35, 105 7A 17,03. 

Ida.—Panhandle Lumber Co.  v. 
Rancour, 24 Ida, 603) 7136. P 658. 

Ill.—Siegert v. Public Serv. Co., 208 
Tll. A. 551. 

Iowa.—Cary-Platt v. Iowa Electric 
Co., 224 NW 89; Riley v. Summit 
School Tp. Bd. of Directors, 172 Iowa 
77, 154 NW 2938; Nelson. v. Hays, 
75 Iowa 671, 37 NW 177; Harkins v. 
Edwards, 1.Iowa 296. 

Kan.—Badger Lumber, ete., Co. v. 
Brown, 124 Kan. 255, 259 P 786. 

Ky.—Graziani v. Ernst, 169 Ky. 
751, 185 SW 99. 

Ae eee a? v. Stilley, 20 La. Ann. 
- Mo.—Boyd v. St. Louis Brewing 
Assoc., 318 Mo. 1206, 5 SW (2d) 46; 
Ewing v. Vernon County, 216 Mo. 681, 
116 SW 518; Beattie Mfg. Co. v. 
Gerardi, 166 Mo. 142, 65 SW 1035; 
State v. Owens, 200 Mo. A. 468, 207 
SW 241; Jacobs v. Chicago, etc., R. 
Co., (A.) 204 SW 954; Barnes. v. 
Barnes, 149 Mo. A. 546, 131 SW 114. 

N. M.—Current v. Citizens’ Bank, 
16 N. ie 642, 120 P 307. 

N. D.—Bergen Tp. v. Nelson Coun- 
ty, 33. N. D:.247,.156 NW 559. 

Oh.—Shields v. Moore, 2 Oh. Dec. 
(Reprint) 331, 2 WestLMonth 487. 

Or.—Stoop v. U. S. National Bank, 
119 Or. 645, 250 P 760. 

Utah.—Houston Real Est. Inv. Co. 
% eciier, 44 Utah 64, 138 P 1159. 

Wyo.—King Vv. Giblin, 36 Wyo. 448, 
256. P 1036. 

Ont.—Racher VR McDowell, 1 
OntWN 244, 14 OntWR 1159. 

[a] Inconsistent defenses.—W here 
an amendment to an answer results 
in inconsistent defenses, the remedy 
of plaintiff is by motion to strike. 
Current v. Citizens’ Bank, 16 N. M. 
642, 120 P 307. 

[b] Supplemental pleading’ which 
is not properly supplemental, in that 
it states a new and different case, 
may be stricken out. Brooks v. Kag- 
er, 23 Kan. 114 

[c] Amendments not within rule. 
—(1) Where an amended complaint 
restated the first cause of action 
pleaded identically with the allega- 
tion thereof in the original, a motion 
to strike out the amended complaint 
as a whole, because the second cause 
of action was changed from an ac- 
tion on a current account to an ac- 
tion on an express contract, was 
properly overruled. Willey v. Her- 
Fett, Weee Ore 3438) "133" P1630: (2) An 
amended petition, based on an ex- 
press contract to pay money, was not 
subject to motion to strike as a de- 
parture from the original petition 
based on an implied contract. King 
v. Giblin, 36 Wyo. 448, 256 P 1035. 
(3) Under Gen. St. (1902) §§ 627, 
639, where the original action was 
based upon the common counts, the 
court properly refused to strike out 
a paragraph of a substituted com- 
plaint setting’ forth a claim for 
plumbing, heating and tinning, where 
such paragraph was in substance the 


Bank, 1 Ala. A. 610, 55 S 
68 Colo. 


Francesco, 93 
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forth a new cause of action or defense or substan- 
tially changes the issues,*° or adds new parties after 
the issues are made up.?° 
ence between the original and amended petitions is in 
the relief sought,?* or in definitely stating the dam- 
ages at a higher figure than estimated in the original 
pleading,*® or where the amendment merely ampli- 
fies the allegations of the original pleading, eon 
segregates into two items the demand pleaded in one 
count of the original pleading,*® the amendment will 
not be stricken out as stating a different cause of 
In some jurisdictions it has been held that, 
if an amended pleading is inconsistent with, or de- 
parts from, the original pleading, the proper practice 


But where the only differ- 


same as certain paragraphs of the 
original complaint, such paragraph 
not adding the new cause of action 
not joinable with those already set 
up in the original complaint. Mar- 
kel v. De Francesco, 93 Conn. 355, 105 
AL ITO3: (4) The court likewise in 
such action properly refused to strike 
out a substituted complaint setting 
out an action on a note, for the note 
could have been treated as an item of 
the bill of particulars, and in this 
way the cause of action based there- 
on could have properly been made a 
part of the original complaint. Mar- 
kel v. De Francesco, supra. (5) In 
suit to establish a lost deed, w'‘here 
the answer denied plaintiff's right, 
and issue made thereby, while not 
directly involving the question of ti- 
tle, related to it, an amended answer 
in the nature of ejectment to recover 
the property described in the lost 
deed was germane to the original is- 
sue, and striking the amended answer 
as setting up a new cause of action 
was error. Biggers v. Rhodes, 158 
Ga. 471, 123 SE 604. (6) Other cases 
holding that there was no substan- 
tial departure from the original 
pleading. State Bank v. Johnson, 9 
Ala. 367; Johnson v. Cummings, 12. 
Colo. A. 17, 55 P 269; DLandow v. 
Gurian, 93 Conn. 576,107 A 517;. Pan- 
handle Lumber Co. v. Rancour, 24 Ida. 
603, 135 P 558; Siegert v. Public 
Serv. Co., 208 Ill. A. 551;. Cedar Rap- 
ids Sav. Bank, etc., Co. v. American 
Mortg., ete:,. Co.,” Gowa) °225 Nw 
339; Badger Lumber, etc., ‘Co. v. 
Brown, 124 Kan. 255, 259 P 786; Peo- 
ple’s State Bank v. Hoisington Co- 
op. Mercantile Mfg. Assoc., 118 Kan. 
61, 234 P71; Chicago, ete.; R. Col Ww. 
Totten, 1 Kan. A. 558, 42 Pp 269; 
Sehroll v. Noe, (Mo. A.) 297 SW US) 
Madison First Nat. Bank v. Stam, 
186 Mo. A. 439, 171 SW 567 (amend- 
ment to conform pleading to proof); 
Houston Real Hst. Inv. Co. v. Hech- 
ler, 44 Utah 64, 1388 P 1159; Newcas- 


tle’ First Nat. Bank v. Sorenson, 30 
Wyo. 136, 217 P 948; Rachar v. Mc- 
pay ese 1 OntWN 244, 14 OntWR 


[dad] Several counts.—If one count 
of a complaint is sufficient to support 
an amendment, it is immaterial, so 
far as a motion to strike out the 
amendment is concerned, whether a 
second count is also sufficient. Moore 
v. Florence First Nat. Bank, 139 Ala. 
Lay MEK ashe (A(R 

Striking out inconsistent: 
Allegations Ht pleadings generally see 

infra § 102 
Causes of aCtibE or defenses in plead- 

ings generally see infra § 1007. 

36. Rout v. Woods, 67 Ind. 319. 

37. Erwin v. Fillenwarth, 160 
Iowa 210, 1837 NW 502; Holt County 
Ve Cannon, 114 Mo. 514, 21 SW 851. 

38. Da Moth v. Hillsboro Inde- 
pendent School Dist., (Tex. Civ. A.) 
186 SW 487. 

39. Western Union Tel. Co. v. Wat- 
son, 14 Ga. A. 43, 80 SE: 23; Bohen 
v. North American, L. Ins. Co., 188 
Iowa 1349, 177 NW 706; Hanson v. 
Springfield Tract. Co., (Mo.) 226 
SW 1. 

40. Willey v. Herrett, 66 Or. 348, 
133 P 630. 
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is not for the adverse party to move that it be strick- 
en out,#? but to request the court for time to pre- 
pare to meet the issues raised by the amendment.*? 
And where a statute declares that no part of an an- 
swer shall be stricken out because contradictory to 
another part of the same, that part of an amended an- 
swer in trover tendering the property to plaintiff is 
not subject to a motion to strike because the original 


answer denied plaintiff’s title.** 


[§ 982] (d) Repetition of Previous Allegations. 
An amended pleading which is substantially a repeti- 
tion of a former pleading may be stricken from the 
files,#* especially if the original has already been 
held bad on demurrer,*® or on a former motion to 
strike*® or to dismiss,** although the court may, in 
its discretion, allow such amended pleading to re- 
The motion to strike will lie even 
though the former pleading has been withdrawn.?? 


main on the files.4§ 


41. White v. Oklahoma Sav., etc, 
Assoc., 124 Okl. 24, 253 P 977; Amer- 
ican Trust. Co. v. Walker, 117 Okl. 
156, 246 P 833; Hocker v. Rackley, 
90 Okl. 83, 216 P 151; Thompson v. 
Rhyner, 86 Okl. 146, 206 P 609; Bly 
WeZOOLes 260) O15 Ti. Lo een pal. 

[a] Defendant may set up as 
many inconsistent defenses as he 
thinks proper, and it is not a legal 
ground to strike an amended answer, 
filed by leave of the court, that it is 
inconsistent with defenses in the 
original answer, or is a departure 
from the defenses set up in the orig- 
inal answer. Thompson v. Rhyner, 
86 Okl. 146, 206 P 609. 

42. American Trust Co. v. Walker, 
117 Okl. 156, 246 P 833; Bly v. Poole, 
60 sOkKR 77,1 1599 B51 

43. Securities Trust Co. v. Marsh- 
all, 30 Ga. A. 379, 118 SE 478. 

44. Ala.—Starr Piano Co. v. Bak- 
er, 8 Ala. A. 449, 62 S 549. 

Cal.—Wilson v. Shea, 194 Cal. 653, 
22:9. P 945. 

Colo.—King v. Milner, 63 Colo. 405, 
NG yeno Dike 

Conn.—Goldberg_ v. 101 
Conn. 432,126 A 329. 

Towa.—Cain v. Osler, 168 Iowa 59, 
150 NW 17, AnnCas1918C 1126; Theis 
Vv. Chicago, eter, ResCo:; -1 07. Iowa 522, 
78 NW 199; Robinson v. Brickson, 
25 Iowa 85; Mayer v. Woodbury, 14 
Iowa 57. 

Kan.—Grand Lodge. BOs Oe as 
Troutman, 73 Kan. 35, 84 P 567. 

Nebr. —Loghry v. Fillmore County, 
15 Nebr. 158, 106 NW_ 170. 

N. Y.—Snyder v. White, 6 HowPr 
321. 

N. D.—Bergen Tp. v. Nelson Coun- 
Cycom Nera 4a LOOr INV iroDIO. 

[a] Amended pleading held not re- 
Sendo tine v. Milner, 63 Colo. 
405, 167 P 957; Goldberg v. Kaplan, 
101 Conn. 432, 126 A 329; Mathews 
v. Silsby, 198 Iowa 1392, 201 NW 94, 
37 ALR 1116. 

Striking out frivolous pleadings 
generally see infra § 988. 

45. Ark.—McWhorter v. Andrews, 

53 Ark. 307, 18 SW 1099; Goodwin v. 
Robinson, 30 Ark. 535; Sanger v. 
State Bank, 14 Ark. 411. 
v. McClure, 76 Colo. 
539, 233 P 158; TEenright v. Midland 
Sampling, ete., Co., 33 Colo. 341, 80 
P 1041;. Hurd v. Smith, 5 Colo. 233; 
Heaton v. Myers, 4 Colo. 59; Deutsch 
v. Rohlfing, 22' Colo., A. 543,:126, P 
TABS Rittmaster v. Richner, 14 Colo. 
A. 361, 60 P 189 

Conn.—Hartford  v. Pallotti, 88 
Conn, 73; S9-A. VUD9. 

Fla.—Holland v. Webster, 43 Fla. 
8D, 291s 625. 

Iowa.—Myers v. Wendel, 198 Iowa 
859, 200 NW 431; Wisner v. Nichols, 
165 Iowa 15, 148 NW 1020; Mortland 
v. Poweshiek County, 156 Iowa 720, 
137 NW 1009; Dunshee v. Standard 
Oil Co., 126 NW 342; Long v. Furnas, 


Kaplan, 
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130 Iowa 504, 107 NW 432; McKee v. 
Illinois Cent. R. Co., 121 Iowa 550, 
97 NW 69; Koboliska v. Swehla, 107 
Iowa 124, 77 NW 576; Van Werden 
v. Equitable L. Assur. Soc., 99 Iowa 
621, 68 NW 892; Wing v. Red Oak 
Dist. Tp., 82 Iowa 632, 48 NW 977; 
Waukon y. Strouse, 74 Iowa 547, 38 
NW 408; Epley v. Ely, 68 Iowa 70, 
25 NW 934; Phenix Ins. Co. v. Find- 
ley, 59 Iowa 591, 13 NW 738. 

Minn.—Clark v. Wilder, 157 Minn. 
449, 196 NW 563; Supornick v. Na- 
tional Council K. & L. S., 141 Minn. 
306, 170 NW 507. 

Mo.—Diener v. Star- cn onicle Pub. 
Co., 232, Mo. 416, 135) SW. 6. 

Mont.—State v. American Surety 
Co., 78 Mont. 504, 255 P 1063. 

Nebr.—Wheeler v. Barker, 51 Nebr. 
846, 71 NW 750. 
ae J.—Coxe v. Higbee, 11 N. J. L. 

Or.—Farris v. Hayes, 9 Or. 81 

Wash.—Hays v. Peavey, 43 Wash. 
163, 86 P 170; Noyes v. Loughead, 9 
Wash, 325, 37 P 452. 

Wyo.—Columbia Sav., ete., Assoc. 
v. Clause, 13 Wyo. 166, 78 P 708. 

46. Comptograph Co. v. Burroughs 
Adding Mach. Co., 179 Iowa 83, 159 
NW 465; Peaslee v. Peaslee, 2 Misc. 
573 mem, 22 NYS 527; Mack v. Hen- 
dricks, 126 Or. 400, 270 P 476; East- 
ham ‘v.. Telegram Pub. Co., 119 Or: 
211, 248) P=851. 


47. Swartzendruber v. Polke, 205 
Iowa 382, 218 NW 62. 
48. Wisner v. Nichols, 165 Iowa 


15, 143 NW 1020; Martin v. Shannon, 
101 Iowa 620, 70 NW 720. 

49. Hoyt v. Beach, 104 Iowa 257, 
73 NW 492, 65 AmSR 461. 

50. Ray v.’ Williams, 55 Fla. pe 
46 S 158; Grand Lodge I. O. O. 
Troutman, 73 Kan. 35, 84 P ree 
Supornick y. 

L. S., 141 Minn. 306, 


National Council K. & 

170 NW 507; 
Quincy Showcase Works v. Briscoe, 
126 Okl. 144, 259 P 128. 

51. Granette Products Co. v. Neu- 
mann, 200 Iowa 572, 203 NW 935, 205 
NW 205. 

[a] Illustration.—Where the orig- 
inal petition which alleged a contract 
whereby plaintiff was to care for de- 
cedent and receive his property was 
held bad on demurrer, an amended 
petition alleging in addition a provi- 
sion of the contract that plaintiff 
was to marry decedent is broader 
than the original petition, and not 
subject to motion to strike as being 
the same. Bohanan v. Maxwell, 190 
Iowa 1308, 181 NW 6838, 14 ALR 1004. 

[b] Supplying necessary aver- 
ments.—Where the first count of a 
substituted petition was not a re- 
pleading of the same matters that 
had been alleged in the original, to 
which a demurrer had been Sustained, 
but only Supplied necessary aver- 
ments lacking in the original, the 
substituted petition was not subject 
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But the motion will not be granted where the amended 
pleading contains additional facts, as well as fuller 
and more explicit statements of those in the original 
pleading,®® or where, although repleading matters al- 
‘ready held bad, it so couples them with allegations 
of new matter that the whole is properly pleaded.>+ 
So where an amended petition, although stating the 
same facts as the original, asks for different relief 
the amendment will be allowed to stand.°? 
jurisdictions it has been held that, if an amended 
petition states a good cause of action, it will not be 
stricken out even though it varies in no material ef- 
fect from the original petition to which a demurrer 
was sustained.®? 

[§ 983] (4) Pleading Sufficient in Part.®* 
tion to strike out a pleading as an entirety cannot be 
sustained where one or more of the counts, defenses, 
or paragraphs therein are sufficient.°°-°° 


In some 


A mo- 


So a mo- 


to a motion to strike. Kinney v. 
Reed, 164 Iowa 337, 145 NW 900. 

52. Holt County v. Cannon, 114 
Mo. 514, 21 SW 851. 

53. Dahms v. Swinburne, 31 Oh. A. 
512, 167 NE 486. 

54. Amended or supplemental 
pleadings see supra §§ 979-982. 

Misjoinder of causes of action see 
infra § 1008. 

55-56. U. S.—U. S. v. Porter, 19 
F. (2d) 541; Bachman vy. Everding, 
2 F. Cas. No. 708, 1 Sawy. %0. 

Ala.—Nelson v. Rothschilds, 7 Ala. 
A. 390, 62 S 288. 

Fla.—Wilton v. St. Johns Co., 123 
S 527. 

Ga.—Smith v. Hancock, 163 Ga..222, 
136 SE 52; Widincamp v. Patterson, 
33 Ga, A. 483, 127 SE 158; Bagwell 
Mfg. Co. v. Royer Wheel Co., 29 Ga. 
A. 4, 113 SE 56; Blalock v. Barrett, 
28 Ga. A. 444, 111 SE 697; Tuxworth 
v. Barber, 21 Ga. A. 748, 94 SE 1042; 
Quinney v. Citizens’ Bank, 19 Ga. A. 
49, 90 SE 1027; Hicks v. Hamilton, 
3 Ga. A. 112, 59 SE 331; Bedingfield 
voces Ady. Co., 2 Ga. ‘A. 107, 58 SH 


Ill.— American Hard Rubber Co. v. 
Howe, 280 Ill. 431, 117 NE 425 [rev 
203 Ill. A. 3501: 

Iowa.—McKay v. McCarthy, 146 
Iowa 546, 123 Nw 755, 34 LRANS 911 
[reh den 125 NW 207]. 

Mo.—Mulloy v. Mulloy, 131 Mo. A. 
654, 111 SW 8438; Herf, etc., Chemical 
Co. v. Lackawanna Line, 78 Mo. A. 
305; Philbert, etc., Mfg. Co. v. Daw- 
son, (7 Mo. A. 122: 

N. J.—Malone v. Brotherhood Lo- 
comotive Firemen, ete. 94 N. J. L. 

v. Janowitch, 222 


347, 110 A 696. 

N. Y.—Maryanov 
App. Div. 494, 226 NYS 570; Levan 
v. American Safety Table Co., 131 
Mise. 779, 227 NYS 412. 

N. D.—Wilson vy. Northern Pac. R. 
Co., 30 N. D. 456, 153 NW 429, LRA 
1915m 991. 

Okl.—Turk v. Page, 68 Okl. 275, 
174 P 1081. 

S. C.—Burkhalter v. Townsend, 139 
S._C. 324, 138 SE 34. 

Wis.—Gilbert v. Loberg, 86 Wis. 
661, 57 NW 982. 

Wyo.—Iowa State Sav. Bank v. 
Henry, 22 Wyo. 189, 136 P 863. 

Ont.—Lawrie v. Maxwell, 3 OntWR 
134, 284. 

[a] Entire answer will not be 
stricken out as frivolous because one 
of the several pleas is frivolous. 
Bachman v. Everding, 2 F. Cas. No. 
708, 1 Sawy. 70. 

{b] Defenses not separately stat- 
ed.——Where five affirmative defenses 
were contained in one division of the 
answer contrary to Code § 3568, re- 
quiring each affirmative defense to be 
stated in a distinct division of the 
answer, plaintiff's remedy was not a 
motion to strike the whole division. 
McKay v. McCarthy, 146 Iowa 546, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion to strike a paragraph or count for irregularity 
should be denied if any portion of it is relevant or 
responsive.°? Likewise where an answer sets up a 
general denial and special pleas, it cannot be stricken 
out in its entirety because the special pleas are de- 
fective.5* And where certain paragraphs of a peti- 
tion, if standing alone, would be insufficient, they 
will not be stricken out if they have a tendency to 
support the cause of action.©® But where a plea 
sets up several defenses, only one of which is good, 
it is subject to a motion to strike out the improper 
part.®° 

Where good and bad defenses are so intermingled 
as to be inseparable without redrafting the answer, 
the defenses should be stricken out entirely, with 
leave to plead over if defendant so desires.*! 

[§ 984] c. Grounds—(1) In General. Where the 
issues presented by the allegations of an answer have 
been previously adjudicated by the ruling of the 
court upon a demurrer to plaintiff’s petition or com- 
plaint, the answer may properly be stricken out on 
motion.®? So, inasmuch as a plea puis darrein con- 
tinuané¢e is a waiver of other pleas previously filed,®* 
such other pleas are subject to a motion to strike.*4 
A motion to strike is appropriate to raise the objec- 
tion that a reply should have been pleaded puis dar- 
rein continuance;®® and a plea may be stricken out 
where defendant has withdrawn the same, but his 
attorneys persist in setting it up on his behalf.®® 
But want of evidence in support of a pleading is no 
ground for striking it,°? although, where a party ad- 
mits that he has no evidence under certain counts, 
such counts may be stricken on motion;®® and it has 
been held that there is no prejudicial error in striking 
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out a plea, where there was no evidence to sustain 
its allegations.°® So mere misconduct of an attor- 
ney, not participated in by his client, is ordinarily 
not ground for striking out his pleading. 70 Nor will 
a plea be stricken because of the absence of defend- 
ant or his counsel at the trial.74. And where the court 
grants a motion to set aside a judgment by confes- 
sion and to allow defendant to plead, it is error to 
strike out pleas filed pursuant to such order.7? A 
statement of claim will not be stricken out on the 
ground that plaintiff is not qualified to maintain the 
action, unless the lack of qualifications appears from 
the pleading itself.7* 

Where defendant pleads a statute of a sister state, 
and sets up the construction given to it by the courts 
of that state, it is error for the court to strike such 
plea from the files and assume to construe the statute 
as matter of law.’ 

Anticipating defenses. A complaint which antici- 
pates defenses will be stricken out.*® 

Where a pleading answers in part and demurs in 
part a motion to strike is appropriate.*® 

[§ 985] (2) Substantial Insufficiency’7—(a) In 
General. The precise line of demarcation between 
the functions of a demurrer and a motion to strike 
out a pleading or a separate part thereof, in so far as 
the objection sought to be urged is the failure to state 
a cause of action or defense, is not always made 
clear. In some jurisdictions the decisions seem to be 
sufficiently broad to authorize the statement that in 
all eases such a motion lies, thereby making the mo- 
tion practically the equivalent of, or a substitute for, 
a demurrer for insufficiency,‘® while in others, in the 


123 NW 755, 34 LRANS 911 [reh den 
125 NW 207] 


57. Ind.—Ellison v. Branstrator, 
45 Ind. A. -307, 88 NE 963, 89 NE 
513. 

Iowa.—Burghardt v. Scioto Sign 


458. 


Co., 179 Iowa 397, 161 NW 
88 Nebr. 


Nebr.—-Diels vy. Kennedy, 
777, 130 NW 740. 

N. J.—-Thompson vy. Williamson, 
(Ch.) 54 A 453. 

N. Y.—Brooklyn Ash Removal Co. 
v. Connell,-173 App. Div. 5, 158 NYS 
1034 [mod on other grounds 175 App: 
Div. 182, 161 NYS 1006 (rev on oth- 
er; grounds 225°-N... Y¥...503, 122 NE 
620)]; Pleaters’, etc., Assoc. v. Taft, 
131 Misc. 506, 227 NYS 185. 

[a] It is not good reason for strik- 
ing cut in toto a count as amended 
to conform with a motion for a more 
- Specific statement, because of a ref- 
erence therein to another pleading 
which had been stricken, but the ref- 
erence alone should have been strick- 
en. Burghardt v. Scioto Sign Co., 
179 Iowa 397, 161 NW 458. 

[b] Prayer for relief.—Where the 
prayer of plaintiff's reply contained 
matter which should not be stricken, 
a motion to have the prayer stricken 
in toto was properly denied. Sloan- 
aker v. Howerton, 182 Iowa 487, 166 
NW 78. 

58. Wertheimer-Swarts Shoe Co. 
v. McDonald, 138 Mo. A. 328, 122 
SW 5 


59. Saint v. Meraux, 163 La. 242, 
TIT ESH6 992 

60. Western Union Tel. Co. Vv. 
Saunders, 164 Ala. 234, 51 S 176, 137 
AmSR 35; Griffing Bros. Co. v. Win- 
field, 53 Fla. 589,°438 S 687; Perez v. 
Guanica Centrale, 17 Porto Rico 927. 

61. See infra § 989. 

62. Cole v. Hawley, 95 Conn. 587, 
111 A 892; Wing v. Red Oak Dist. 
Tp., 82 Iowa 632, 48 NW 977. 

[a] Rule held inapplicable.— 
Where the only issue of release 
raised by demurrer to the complaint 
was whether a written contract be- 


tween the parties released all of the 
claims stated in the demurrer, 
whether it released the particular 
claim alleged in the second count of 
the complaint was another and a dif- 
ferent question, and the defense to 
such count should not have been 
stricken out on plaintiff's motion on 
the theory that the effect of the con- 
tract as a release of the claim stated 
in such count had been passed on in 
overruling the demurrer to the com- 


plaint. Cole v. Hawley, 95 Conn. 587, 
111 A 892. 

63. See supra § 783. 

64. Bast St. Louis v. Renshaw, 
153 Ill. 491, 38 NE 1048; Harding 
v. Horton, rcynobey Wan beey 

65. Herod v. Snyder, 61 Ind. 453. 

66. Moore-v. Stuart, 215 Mass. 456, 


102 NE 658, AnnCasil914D 472. ; 

67. Walden v. Walden, 124 Ga. 145, 
52 SE 322; Millhiser v. McAllister, 
103 Ga. 798, 30 SE 661; Andrews v. 
Andrews, 85 Ga. 276, 11 SH 771; Bak- 
er: v. Sherman, °73,. Vtv 26; 50 .A° 633; 
Wheeling Mold, ete., Co. v- Wheeling 
aren etc., Co., 62 W. Va. 288, 57 SE 


68. Stephens v. Jackson, 2 HowPr 
(ONES BAYS HOE . 

69. Globe Idemn. Co. v. Union, etc., 
Bank, .etceinCoy, 27 1H.) (20) 27496. 

70. Chenault v. Norton, 99 SW 899, 
30 KyL 875. 

71. Cummings v. Arnold, 13 Ga. A. 


246, 78 SE 1102. 

72. Smith v. Dazey, 124 Ill. A. 399. 

73. Greer v. Greer, 21 OntWR 139, 
4 DomLR 169. 

74. Albright v. 
Bank, 198 Ill. A. 206; Gavin v. Mon- 
ticello State Bank, 198 Ill. A. 205; 
Treadwell v. Central Bank, 198 Ill, A. 
208 


75. Porto Rico Fruit Union v. New 
York, etc., SS. Co., 12 Porto Rico Fed. 
448. 

76. Gordon v. Moore, 59 Misc, 151, 
110 NYS 374. 

77. Ground for dismissal or non- 
suit see Dismissal and Nonsuit § 104. 


Farmers,  etc., 


Remedy in equity see Equity § 570. 

78. U. S.—Morrison y. Pettigrew, 
14 F. (2d) 453 (Idaho law); Jack v. 
Armour, 291 Fed. 741 (Nebraska law). 

Ariz.—Crosby v. Murray, 24 Ariz. 
446, 210 P 1046. 

D. C—Pinching v. Wurdeman, 56 
App. 223, 12 F. (2d)"164. 

Ga.—Loftis v. Clay, 164 Ga. 845, 
139 SE 668; Hendrix v. Bauhard, 138 
Ga. 473, 75 SE 588, 483 LRANS 1028, 
AnnCas1913D 688; Walden v. Walden, 
124° Ga. .146..52 .SHS3233 Crew we 
Hutcheson, 115° Ga. *541, 42 Sm 16: 
Reynolds v. Howard, 113 Ga. 349, 38 
SE 849; Faulkner v. Ware, 34 "Ga. 
498; Peck v. Harris, 38 Ga. A. 477, 
144 SH 683 [vacating judgment 387 
Ga. A. 688, 141 SE 433, and conform- 
ing to mandate 166 Ga. 633, 144 SE 
20]; McDaniel v. Farmers’, etc. 
Bank, 377 Gas Ax 782., 142 SE 178; 
Burkhalter v. Jordan, 36 Ga. A. 528, 
137 SE 101; Cochran v. Carter, 35 Ga. 
A. 286, 132 SE 921; Spells v. Swift, 
34 Ga. A. 620, 180 SE 593; Hill. v. 
Blackmon, 34 Ga. A. 579, 129 SH 798; 
Courier-Herald Pub. Co. v. American 
Type Founders Co., 34 Ga. A. 473, 


130 SE 80; Hatcher v. Birch, 34 Ga. 
A. 46, 128 SE 220; Loewenherz v. 
Weil, \33i9Gas7 5.12760, 127, SHissar 


Thompson vy. Chatsworth Bank, 30 Ga. 
A. 443, 118 SE 470; State Banking 
Co. v. Morgan, 30 Ga. A. 430, 118 SE 
415; Miles v.. Bowen, 29 Ga. A. 400, 
115 SE 670; Stephens v. Fulford, 28 
Ga. A. 790, 113 SE 95; Aprea v. Ogle- 
thorpe Sav., etc., Co., 28 Ga. A. 408, 
111 SE 215; Drew v. Drew, 25 Ga. 
A. 355, 103 SH 196; Lee v. Perry, 
19 Ga. A. 48, 90 SE 988; Simmons 
v. Newsome, 16 Ga, A. 459, 85 SE 
632; Drake v. Lewis, 16 Ga. A. 388, 
85 SEH 618; Drake v. Lewis, 13 Ga. A. 
276, 79 SE 167; Coleman vy. Mullis, 
10 Ga. A. 175, 72. SE 1099; Moultrie 
First Nat. Bank v. Savannah Bank, 
CEC Co., 8 sGas tA. 182) 68) SE: 8727 
eee v. Boyd, 1 Ga. A. 65, 57 SE 

Ida.—Civils v. Pocatello First Nat. 
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absence of a rule of court to the contrary,’® the rule 
is laid down that a motion to strike will not lie to 


Bank, 41 Ida. 690, 241 P1023; Fralick 
v. Mercer, 27 Ida. 360, 148 P 906; 
Cowen v. Harrington, 5 Ida. 329, 48 
P- 1059. 


156, 210-NW .885; Ordway .v. Price, 
156 Minn. 160, 194 NW 321. 
Mo.—Sebastian County Coal, etce., 
*’ Co. v. Fidelity Fuel Co., 317 Mo. 610, 
296 SW 154; State v. Ellison, 266 Mo. 
423, 181 SW 998; Burrows v. Mc- 
Manus, 249 Mo. 555, 155 SW 403; 
Shohoney v. Quincy, etc., R. Co., 231 
Mo. 131, 132 SW 1059, AnnCas1912A 
1143 [writ of’ error dism 223 U.S. 
705 mem, 32 SCt 517 mem, 56 L. ed. 
621 mem]; Philips v. Hvans, 38 Mo. 
305; Ming v. Suggett, 34 Mo. 364, 86 
AmD 112; Sapington v. Jeffries, 15 
Mo. 628; Scott v. Vincennes Bridge 
Co., (A.) 299 SW 145; Berns v. P.-A. 
Starek Piano Co., (A.)) 296 SW 239; 
Clark v. King, 178 Mo. A. 381, 
SW 669; Wertheimer-Swarts Shoe Go. 
v. McDonald, 138 Mo. A. 328, 122 SW 
5. See Howell v. Stewart, 54 Mo: 400 
(where an answer does not state facts 
sufficient to constitute a defense, the 
defect may be reached either by de- 
murrer or by motion to strike out). 
Contra Ewing v. Vernon County, 216 
Mo. 681, 116 SW 518. 


Mont.—Fitzgerald v. Hisenhauer, 
62 Mont. 582, 206 P 685. 
Nebr.—Ferson * v. Armour, 109 


Nebr. 648, 192 NW 125. 

N. J.—Van Horn vy. Huegel, 139 A 
28; Waring v. Jobs, 138 A “889: New 
Jersey Aluminum Co. Vv. Charms Coy 
(Sup.) 144 A 117; Collins v. Tansey, 
LOOMING Sonia 170; > 126" A536 3° Scul= 
thorpe v. Commonwealth Casualty 
Co., 98 N. J. L. 845, 121 A 751; Kep- 
pelon v. W. M. Ritter Flooring Corp., 
97 N. J. L. 200, 116 A 491; Savage v. 
Pirblie Serv. R. Cou 95 Nudd. da. 432, 
113 A 252; State v. Jersey City, 94 
N. J. L. 431, 111 A 544, 19 ALR 646; 
Malone vy. Brotherhood Locomotive 
Firemen, etc., 94. N. J. L. ace 110 A 
696; Barlow v. Marrone, 88 Je Bs 
187, 95 A 985; Brunswick ant v. 
Booraem, 10 N. J. L. 257; Bloom v., 
Thirty-Six Berwyn St. Corp., 101 N. 
J. Hg. 142, 136 A 8038; Hanneman Vv. 
Richter, 63 N. i Wa (585 8 AS Wie 
Mannion: v. Mannion, (Cir. Ce 129 
A 431. But see Brain v. Snyder, 30 
N. J. L. 56 (holding that in trespass 
a plea setting up a right of private 
way by prescription, and a plea of 
right of way by grant if insufficient, 
should not be stricken out, the rem- 
edy being by demurrer). 

Tex.—Wilson v. Wichita County, 67 
Tex. 647, 4 SW 67; Pridgen v. An- 
drews, 7 Tex. 461; Brewer v. West, 
2 Tex. 376; Skeeters v. Hodges, (Civ. 
A.) 270 SW 907; Pope v. Clendennen, 
(Civ. A.) 257 Sw 335; Dunman v. 


South Texas Lumber Co. (Civ. A.) 
252 SW 274; Oxley v. Allen, 49 Tex. 
Civ. A. 90, 107 SW 945. Compare 


Holland v. Closs, (Civ. A.) 146 SW 
671 (holding that objections to plead- 
ings are properly taken by written 
exceptions, and not by motion to 
strike). 

W. Va.—Shinn y. Shinn, 78 W. Va. 
44, 88 SE 610, LRA1916E 618; State 
v. Purcell, 31 W. Va. 44, 5 SE 301. 

And see supra § 975. 

[a] Plea at common law which 
does not fully answer plaintiff’s case 
(1) so far as defendant intends to an- 
swer is defective and should be 
stricken out. Mason v. Croom, 24 Ga. 
211. (2) So where defendant denies 
only the facts alleged in a part of 
the paragraphs of the complaint and 
does not undertake to deny other dis- 
tinct allegations which are entirely 
inconsistent with the truth of the de- 
nial set up in the answer, it is prop- 
er to strike the answer after giving 
defendant ample opportunity 
amend it. Burns y. Condon, 108 Ga. 
794, 33 SE 907. 


162 |} 


to) 
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[b] Pleading must be insufficient 
on its Le eS v. New York Cent. 
TRO Orns 2.9) INiged dae aalbemeed zi yi Acme ata 0) 2 

[ce] ” Insufficiency must clearly ap- 
pear.—Young v. Sterling lLeather 
Works, (N. J. Sup.) 96 A 1016 

[dj] Plea or answer held not in- 
sufficient within rule.—Morrison v. 
Pettigrew, 14 F. (2d) 453; Nichols 
v. Lanier, 164 Ga. 445, 139 SE 2; 
Thomson Dev. Co. y. Crutchfield, 161 
Ga. 448, 131 SE 154; Stonecypher v. 
Coleman, 161 Ga. 403,°131 SE 75; 
Proctor v. Crooker, 129 ‘Ga.732, 59 
SE 781; Southern Exch. Bank ov. 
Langston, 33 Ga. A. 477, 127 SE 230; 
Knight Co. v. Calhoun, 33 Ga. A. 312, 
125 SE 790; Tumlin v. Guest, 31 Ga. 
A. 250, 120 SE 442; ‘Tennessee Chem- 
iCal Colovin Ricks, SI Gar A. Woke Ln 
SE 443; lLivingston’s Pharmacy v. 
A. H. Lewis Medicine Co., 20 Ga. A. 
206, 92 SE 1013; O’Kelly v. Welch, 18 
Ga. A. 157, 89 SE 76; Elbert County 
v. Brown, 16 Ga. A. 834, 86 SE 651; 
Cason vy. Armour Fertilizer Works, 
14 Ga. A. 208, 80 SE 679; Prince v. 
Cochran, 10 Ga. A. 495, 73 SE’ 693; 
McCormick v. Shields, 63 Mont. 9, 
205 P 8381; In re Keller, 101 Nebr. 
115.625 NW) 5140 Gorman, ete, 
Ine? v, Phenix Assur!) Cory dtd? (GN: 
J.) 146 A 370; Voshell v. Freihofer 
Baking .Co. (Ne detsup.)\ 136 A328 
O’Brien v. Staiger, 101 Ni J. L. 526, 
129 A 485; Savage v. Public. Serv. 
ES @One 9 bs oN te tl BA Og lL OMAN Om 
Camp v. Allen, 12 N. J. L. 1; Home 
Trading Co. v. Hicks, (Tex. Commun. 
AS) 11-SW Qa): 29235 (Gulf) ete.,. aR: 
Co.*'v.. Lakeside” Irr. Co., (Bex Civ: 
A.) 292 SW 939; Herald News Co. v. 
Wilkinson, (Tex. Civ. A.) 239 SW 
294; Warren Refining, etc., Co. v. 
Dyer, 101 W. Va. 452, 132 SE. .877. 

[e] In Delaware a plea which 
states no issuable fact may be strick- 


en out. Mitchell v. Guthrie, 17 Del. 
4, 39 A 454. 

Admissions by motion to strike see 
supra § 875 

79. See cases infra this note. 


[a] In [Illinois (1) under a mu- 
nicipal court rule, a statement of 
claim or affidavit of merits which is 
insufficient to state a cause of action 
or defense may be stricken out. Cit- 


izens Securities, ete., Co. v. Olson, 
234 Ill. A. 552; Cohen v. Flaxman, 
232 Ill. A. 240 (motion to strike 


amounts to demurrer); U. S. Fidel- 
ity, etc.; Co), v.. Connors; 222°:T11. “A. 1; 
Matthews v. Lilienthal, 208 Ill. A. 
302; Et. Dearborn Nat. Bank v. Hob- 
recker, 197 Ill. A. 597; Automatic 
Electric Co. v. Campbell, UOT) AG 
591; Paulin v. Paulin, 195 Ill. A. 350; 
Chalmers Motor Co. v. Seney, 195 Ill. 
A, 227; Trinity M. B. Church v. Marie 
M. B®. Church, 192 Ill: A. 222; Ruehl 
Bros. Brewing Co. v, Atlas Brewing 
Co., 187 Ill. A. 392; Weil v. Federal 
L. Ins. Co., 182 Ill. A.°322 ‘Laff 264 
425, 106 NH 246, AnnCasi1915D 
974]; Mann v. Brown, 182 Ill. 
[aff 263 Ill. 394,,105 NE 328]; 
v. Meissner, 171 Ill. A. 597; - 
Loeb, 170 Ill. A. 492. (2) Affidavit 
of merits held sufficient. Citizens 
Securities, etc., Co. vy. Olson, 234 Ill. 
A. 552; Matthews v. Lilienthal, 208 
Ill. A. 302; Bendix v. Staver Car- 
riage Co., 174 Ill. A. 589; Sample v. 
Farson, 174 Ill. A. 834; Baumrucker 
v.. Fred. D. Jones Co., 174 Ill. A. 120; 
Whitney v. Fred. D. Jones Co., 174 
. A. 116; McClory ‘v. Towne, 173 
CAS NS: 

U. S.—Hale v. Conant, 111 Fed. 
890; McKnight v. Dudley, 103 Fed. 
918; Tyler Vv. Hyde, 24 F. Cas. No. 
14,310, 2 Blatchf. 399; U.S. v. Spenc- 
er, 27 EF. Cas. No. 16,368, 2 McLean 


405. 
Ark.—Hastings v. U. S.. Fidelity, 
etc., Co., 116 Ark. 220, 172 SW 1016; 


Wade v. Bridges, 24 Ark. 569; 
v. State Bank, 14 Ark. 411. 


Sanger 
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determine whether a cause of action or defense is 
stated,®° since such a motion is not usually regarded’ 


Colo.—Cochrane v. Parker, 5 Colo. 
ASeRO ZA OO! es elOue 

Conn.—Warner v. New York, ete., 
RS Cos7 86 Conny 56 laS6 Wana oe 

Kan.—Armstead v. Neptune, 56 
Kan. 750, 44 P 998; Savage v. Chal- 
liss, 4 Kan. 319. 

Ky.—Burton v. Ott, 226 Ky. 647, 11 
SW (2d) 700; Mann v. Woodward, 
217 Ky. 491, 290 SW 333; Louisville, 
ete:,” Ro Con sv. Lortony. LS s sya oot ie 
219 SW 1084. But see First Nat. Bank 
v. Mammoth Blue Gem Coal Co., 194 
Ky. 580, 240 SW 78 (where para- 
graphs of the answer were stricken 
out, apparently because they did. not 
constitute a defense); Combs _ v. 
Frick: Co., 162 Ky... 42, 171 -Siw- 999 
(holding that, where defendants were 
permitted to answer on terms, the 
sufficiency of an answer tendered 
could be determined on motion to 
strike instead of demurrer). 

La.—Babst v. Hartz, 161 La. 427, 
108 S 871. 

Miss.—McClave-Brooks Co. v. Bel- 
zoni Oil Works, 113 Miss. 500, 74 S 
332; Kehlor Flour Mills Co. v. Reeves 
Grocery Co., 113 Miss. 30, 73 S 866; 
Tully v. Herrin, 44 Miss. 626. 

N. D.—Gjerstadengen y. Hartzell, 8 
N. D. 424, 79 NW 872. 

Oh.—Finch_ vy. Finch, 10. Oh.--Stz 
501; Williams v. West, 2 Oh. St. 82; 
Schottenfels v. Massman, 16° Ohe= Ag 
78; Rogers v. Metropolitan L. Ins. 
Co., 15 Oh. A. 333; Cleveland Second 
Nat. Bank v. Marbach, 4 Oh. Dec. 
(Reprint) 524, 2 ClevLRep 313; Slade 
v. Doolittle, 4 Oh. Dec. (Reprint) 42, 
ClevLRee 54; Cincinnati v. Cincin- 
nati Southern R. Co., 12 OhS&CP 
434; Wentzel v. Zinn, 10 OhS&CP 
NT ORNP* 512; : 

Okl.—Hailey v. Bowman, 41 Okl, 
294, 137 P 722; Pond Creek First 
Nat. Bank v. Cochran, 17 Okl. 538, 87 
P 855 (complaint). But see Dolese 
Bros. Co. v. Pacific Engineering, etce., 
Co., 95 Okl. 72, 218 P 798 (where it 
was held error to strike out a par- 
agraph of an answer, apparently on 
the ground only that the paragraph 
stated & good defense); National L. 
Ins. Co. v. Hale, 54 Okl. 600, 154.P 
536, LRA1916E 721 (holding that an 
answer which fails to state any de- 
fense to the action is subject to a 
motion to strike). 

Pa.—Ralph vy. Brown, 3 Watts & S. 


395; Rich v. Boguszinski, 85 Pa. Su- 
per. 385; Moyer v. Blue Mountain 
Blectric Co., 9 Pa. Dist. & Co. 24; 


Russell v. New York L. Ins. Co., 3 Pa. 
Dist. & Co. 184. 

Porto Rico.—San Juan Fruit Co. v. 
Carrillo, 7 Porto Rico Fed. 265. 

S. C.—Burkhalter vy. Townsend, 139 
S. C. 324, 1388 SH 34. But see Jordan 
v. Walters, 118 S.-C. 251, 110 SE 110 
(where an order striking out an an- 
swer which pleaded no defense, and 
giving. plaintiff judgment, was af- 
firmed); Kirby v. Kelly, 90 S. C. 878, 
73 SE 780 (holding that a defense 
containing merely evidentiary mat- 
ter was properly stricken out as not 
Stating facts sufficient to constitute 
a cause of action), 

Wash.—kKizer y. Caufield, 17 Wash. 
417, 49 P 1064; Wilkeson Coal, etc., 
Co. v. Driver, 9 Wash. 17%, 737 Pp 30%; 
Hatch v. Tacoma, etc., R. Co., 6 Wash. 
ee2 ne 10638. 

N. B.—Clark v. Miller, 35 N. B. 42. 

And see cases infra note 81 

“Where objections to a pleading are 
based, not on any irregularity con- 
nected with its filing, nor on any mat- 
ter pertaining merely to its form, but 
on its alleged insufficiency in matter 
of substance, the objection ought to 
be taken by demurrer, and not by mo- 
tion to strike.’ Adams v. Webb, 104 
Okl. 180, 182, 230 P 878 [quot Hailey 
v. Bowman, 41° Ok1. 294, 295, 13875, P 


722) 
tA Office of motion to strike out 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ana note number. 


as a substitute for a demurrer.*! But in many of the 
jurisdictions where the latter rule prevails a motion 


pleading is not to inquire into the 
merits of the case, but to test the 
regularity of the filing or the form 
of the pleading. Schottenfels v. 
Massman, 16 Oh. A. 78; Rogers v. 
Metropolitan L. Ins. Co., 15 Oh. A. 
333; Black v. Goodman, 12 Oh. Cir. 
Ct Nien ao ls oe Ohne Gir: |Cty 369) 
[b] Plea in legal effect confession 
of cause of action.—Where no other 
defense is made than by a plea which 
plaintiff conceives to be in legal ef- 
fect a confession of the cause of ac- 
tion, he should move for judgment on 
the pleadings, and not to strike out. 


*.Bachman v. Everding, 2 F. Cas. No. 


708, 1 Sawy. 70. 

{c] In California (1) a pleading 
Susceptible of being amended by a 
statement of facts known to exist, 
and which constitute a cause of ac- 
tion or defense, should not be strick- 
en out, except in extreme cases. 
Burns v..Scoofty, 198. Call 27159 33: © 
86; Pacific Factor Co. v. Adler, 90 
Cai ULL Oy made OOM COP AI Om, LO an 
Swain v. Burnette, 76 Cal. 299, 18 P 
394; Allerton v. King, (A.) 274 P 90. 
See Cameron y. Ah Quong, 8 Cal. A. 
310, 96 P 1025 (in challenging the 
sufficiency of the facts, alleged in a 
count of a complaint in intervention, 
to constitute a cause of action or a 
defense, a demurrer, rather than a 
motion to strike out, is the better 
practice). But see Wood v. Brush, 72 
Cal. 224, 13 P 627 (answer contain- 
ing no defense to action is properly 
stricken out). (2) If an answer is 
Sufficient to sustain any one of the 
theories of the defense, a motion to 
strike out should be denied. Palmer 
peer Bmanuel, 77 Cal. A. 772, 247°P 

[a] In fllinois (1) a motion to 
strike a pleading because insufficient 
in substance or form will not lie, the 
proper remedy being demurrer. Fire- 
stone Tire, etc., Co. v. Ginsburg, 285 
Till. 182, 120 NE 544 [rev 209 Ill. A. 
308]; Consolidated Coal Co. v. Peers, 
166 Ill. 361, 46 NE 1105, 38 LRA 624; 
Bemis v. Homer, 145 Ill. 567, 33 NE 
869; Johnson v. Freeport, etc. R. 
Co., 111:Ill. 413; Orne v. Cook, 31 Ill. 
238; Greenys v. Jonalis, 244 Ill. A. 
78; Rowe v. Phillips, 214 Ill. A. 582; 
Peo. v. Dietrich, 166 Ill. A. 201. Com- 
pare Stauber v. Stauber, 217 Ill. A. 
365 (holding that, where defendant’s 
affidavit of merits sets out a defense 
to a part of plaintiff’s claim, it can- 
not be stricken). (2) But: it. chas 
been held that, where an affidavit of 
merits is insufficient, it is proper to 
strike it from the files. Firestone 
Tire, etc., Co. v. Ginsburg, 285 Ill. 
132, 120 NE 544 [rev 209 Ill. A. 308]; 


Bannat v. Zulley, 243 Ill. A. 497; 
Colfax Grain Co. v. Bradford, 225 
Ill. A. 419; Sauer v. Cohien, 208 Ill. 
A, 432. See Kappel v. Smolin, 247 


Ill. A. 459 (affidavit of merits held 
to present triable issues). (3) Strik- 
ing out affidavit of merits under mu- 
nicipal court rule see supra note 
79 [a]. 

[e] In Iowa (1) the rule. stated 
in the text has been affirmed. Ellis 
v. Oliphant, 159 Iowa 514, 141 NW 
415; Jackson v. Independent School 
Dist., 77 NW 860; Wattels v.. Min- 
chen, 93 Iowa 517, 61 NW 915; Walk- 
er v. Pumphrey, 82 Iowa 487, 48 NW 
928; Bolinger v. Henderson, 23 Iowa 
165; Childs v. Griswold, 15 Towa 438. 
See Old Settlers’ Inv. Co. v. Marshall 
Vinegar, etc., Co., 137 Iowa 558, 1138 
NW 326 (where defendant in an ac- 
tion on contract pleaded ignorance 
and fraud, a reply setting forth the 
circumstances under which the con- 
tract was made was proper as against 
a motion to strike). (2) But it has 
been held that, while the point that 
a cross petition was not maintainable 
because the cross petitioner was not 
entitled to relief might more ap- 
propriately have been raised by de- 
murrer, a motion to strike on such 
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ground would be treated as a demur- 
rer, and ruled upon accordingly. Bak- 
er v. American Surety Co., 181 Iowa 
634, 159 NW 5 : 

[f] In New York (1) it has been 
held that a motion to strike was not 
the proper remedy where an answer 
or defense was insufficient on its face 
to constitute a good defense. Smith 
v. Countryman, 30 N. Y. 655; Meyer 
v. Fiegel, 30 N. Y. Super. 122, 34 
HowPr 434; Moss v. Witteman, 4 
Mise. 81, 23 NYS 854; Whitehall 
Lumber Co..v. Edmans, 4 NYS 721. 
See New York v. Mason, 4 E. D. 
Smith 142, 1 AbbPr 344 (a justice of 
the district court had no power to 
strike out a defense for insufficien- 
cy); Stewart v. Travis, 10 HowPr 
148 (replication cannot be stricken 
out for insufficiency). (2) Such mo- 
tion was held not a substitute for a 
demurrer. Stewart v. Travis, supra; 
Harlow v. Hamilton, 6 HowPr 475: 
Benedict v. Dake, 6 HowPr 352; 
Hornfager v. Hornfager, 6 HowPr 
279, CodeRepNS 412. (3) But other 
cases have held that a motion to 
strike is proper where a defense is 
insufficient. Ampersand Hotel Co. v. 
‘Home Ins. Co., 198 N. Y. 495, 91 NE 
1099, 28 LRANS 218, 19 AnnCas 839; 
Smith v. Hedges, 170 App. Div. 349, 
1155 NYS 934 [aff 89 Misc. 1838, 152 
NYS 95]; Pratt Mfg. Co. v. Jordan 
bron, Wetec. CO.jw soo run LAS. 285 
NYCivProc 372, 67 HowPr 230; Title 
Ins. Co. v. Hawes, 76 Misc. 478, 135 
NYS 608; Bowsky v. Schlichten, 132 
NYS 421. (4) And this remedy for a 
defense insufficient in law is express- 
ly given by Civ. Pract. Rules, rule 
109. Frenkel & Co., Inc. v. L’Urbaine 
Re -Ins. | Comuao ls Nate 4, 6G Gs aN es 
Rey eon 225 App. Div. 332, 233 NYS 
226 App. Div. 354,° 235 NYS 523; 
Walsh v. Judge, 223 App. Div. 423, 
228 NYS 497; Frenkel v. L’Urbaine 
EF. Ins. Co.,. 222 App. Div. 299, 226 
NYS 322; Levan v. American Safety 
Table Co., 222 App. Div. 110, 225 NYS 
583; Heller v. Lassner Co., 214 App. 
Div. 315, (212 NYS 1753 King» Motor 
Sales Corp. v. Allen, 209 App. Div. 
281, 204 NYS 555; Clinckett v. Cas- 
seres, 205 App. Div. 710, 200 NYS 
178; Sanford Narrow Fabric Co. v. 
American Webbing Mfrs. Export 
Corp., 200 App. Div. 668, 193 NYS 
533; Bauer v. Phelps, 134 Misc. 447, 
235 NYS 47; Sabelli v. Bellanca Air- 
craft Corp., 134 Misc. 389, 235. NYS 
821° Palmyra Pirst | Nat. Banks. va 
Jacobs, 132 Misc. 840, 230 NYS 762; 


U. S. v. Interocean Oil Co., 122 Misc. 
368, 204 NYS 136. See Kline v. My- 
riad Pictures Corp., 211 App. Div. 


550, 207 NYS 109 [aff 240 N. Y. 667 
mem, 148 NE 751 mem] (reply held 
insufficient in law). And see Banque 
de France v. New York Equitable 
Trust Co., 33 F. (2d) 202 (where a 
defense was stricken out as insuffi- 
cient in law, presumably under the 
Practice Act). (5) Under the terms 
of the Civil Practice Act, a motion 
to strike out a defense in an action 
commenced prior to Oct. 1, 1921 is 
governed by the provisions of the 
code of civil procedure, and not by 
those of the Civil Practice Act. Rice 
V.. Rice; EST NYS 75. (6) “A. motion 
to strike under the Civil Practice Act 
will be denied, however, if any por- 
tion of the answer raises an issue. 
American Bosch Magneto Corp. v. 
Robert Bosch Magneto Co., 127 Misc. 
119, 215 NYS 387; General Inv. Co. v. 
Interborough Rapid Transit Co., 193 
NYS 881. (7) If a defense is good 
on either of two grounds on which 
it is based, it will not be stricken 
out. Levan v. American Safety Ta- 
ble Co., 131 Misc. 779, 227,NYS 412. 
(8) Gases in which a motion to strike 
out a pleading for insufficiency in 
law was denied. 276.Spring St. Corp. 
v. Forbes, 226 App: Div. 354, 235 
NYS 5238; Hesselbrock vy. -Detmer 


276 Spring St. Corp. v. Forbes, 
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to strike has been sustained where the insufficiency 
of the pleading is so obvious and manifest that the 


Woolen Co., 220 App. Div. 427, 221 
NYS 585; Appelgate v. MacFadden 
Newspaper Pub. Corp., 214 App. Div. 
22k, 212 NYS 67" Rahe Match ‘Co. v. 
World Match Corp., 213 App. Div. 
729, 211 NYS 425; Armond Schmoll, 
Inc. v. U. S. ete., Steamship Co., 209 
App. Div. 68, 204 NYS 296; Finkel- 
stein v. Fine, 182 App. Div. 521, 169 
NYS 772; Welcher v. Murphy, 132 
Misc. 880, 230 NYS 729; Palmyra 
First Nat. Bank v. Jacobs, 132 Mise. 
840, 230 NYS 762; Lemyé v. Sirker, 


130 Mise. 605, 224 NYS 130; Tabor 
Va Elis) “223 eitiscs bis o°21 8) Nii 
323; American Bosch Magneto Corp. 


v. Robert Bosch Magneto Co., 127 
Misc. 119, 215 NYS 387; Continental 
Ins. Co. v. Equitable Trust Co., 127 
Mise. 45, 215 NYS 281; Lenkiewicz 
v. Wiktorek, 126 Misc. 218, 213 NYS 
705; Coler v. Reiss, 203 NYS 771; 
Palermo v. Northwestern Nat. Ins. 
Co., 201 NYS 106. (9) Striking out 
irrelevant or frivolous pleading see 
infra § 989. 

Pleading sufficient in part see su- 
pra § 983. 

81. U. S.—Bates v. Clark, 95 U.'S. 
204, 24 L. ed. 471. 

Ala.—Sovereign Camp W. O. W. v. 
Carrell, 218 Ala. 613, 119 S 640; Ala- 
bama Water Co. v. "Wilson, 214 Ala. 
364, 107 S 821; Mann Lumber Co. v. 
Bailey Iron Works, 156 Ala. 598, 47 
S 325; Davis v. Louisville, ete., R. 
Co., 108 Ala. 660, 18 S 687. 

Ark.—Hastings v. U.S. Fidelity, 
etc., Co., 116 Ark. 220, 172 SW 1016. 


ER inane seme Vv. King, (A.) 274 
Colo.—Cochrane y. Parker, 5 Colo. 
AT NO 2M toons Mok. 


Conn.—Warner vy. New York, etce., 
R. Co., 86 Conn. 561, 86 A 23. 

Wii Pinestone, Mine, ete. 1 Cosme 
Ginsburg, 285 Ill. 132, 120 NE 544 
[rev 209 Ill. A..308]; Rowe v. Phil- 
lips, 214 Ill. A, 582; Peo. v. Dietrich, 
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Ind.—Huffman v. Newlee, 189 Ind. 
14, 124 NE 731; Moorhouse v. Kunk- 
alman, 177 Ind. 471, 96 NE 600; To- 
ledo, etc., Tract. Co. v. Toledo, etc., 
R. Co., 171 Ind. 213, 86 NE 54; Hart 
v. Scott, 168 Ind. 530, 81 NE 481; 
Guthrie v. Howland, 164 Ind. 214, 73 
NE 259; Atkinson v. Wabash R. Co., 
143 Ind. 501, 41 NE 947; Burk v: 
Taylor, 103 Ind. 399, 3 NE -129; Mc- 
Cammack v. McCammack, 86 Ind. 387; 
Port v. Williams, 6 Ind. 219; Minor 
v. Sumner, 80 Ind. A. 269, 140 NE 
580; Globe Min. Co. v. Oak Ridge 
Coal Co., 79 Ind. A. 76, 1384 NE 508; 
Reserve Loan L. Ins. Co. v. Sumner, 
70 Ind. A. 472, 123 NE 448; Chicago, 
ete; -ResCo. v. Dunnahoo, 63 Ind. A. 
237, 112 NE 552; Faylor v. Brice, 7 
Ind. A. 51 a4 NE 833. 

Ky.—Burton v. Ott, 226 Ky. 647, 11 
Sw (2d) 700; Mann Vv. Woodward, 
217 Ky. 491, 290 SW 333; Louisville, 
Steiner Coes Horton, 187 Keys Gis 
219 SW 1084. 

Miss.—McClave-Brooks Co. v. Bel- 
zoni Oil Works, 113 Miss. 500, 74 S 
332; Tully v. Herrin, 44 Miss. 626. 

Oh. —Rogers v. Metropolitan L. Ins. 
Con. Lo, Ole AL 833. 

Pa.—Moyer v. Blue Mountain Elec- 
tric. Coy 9Ras Dist. cf) Con2 1. 


S. C.—Burkhalter v. Townsend, 139. 
S.C. 324, 138 SH 34. 


Wash.—-Hatch vy. Tacoma, Stee. 
Co., 6 Wash. 1; 32 P1063 

N. B.—Babineau v. La ‘Forest, 37 
IN ee ike 

See also cases supra note 80. And 
see supra § 975. 

“This mode of disposing of a plea 
[striking it out] which fairly raises 
a most important issue of law seems 
to be growing in favor in the terri- 
torial courts. It is an unscientific 
and unprofessional mode of raising 
and deciding a-pure issue of law. 
This should always be done, when it 
can, by a demurrer, which is the 
recognized and appropriate mode in 
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court can determine it on mere inspection and with- 


the common law; or by exception, 
which amounts to the same thing in 
the civil law, as it is applied to an- 
swers in chancery practice. A mo- 
tion to strike out a plea is properly 
made when it has been filed ir- 
regularly, is not sworn to, if that is 
required, or wants signature of coun- 
sel, or any defect of that character; 
but if a real and important issue of 
law is to be made, that issue should 
be raised by demurrer.’ Bates v. 
Clark, 95 U.S. 204, 206, 24 Ll. ed. 471. 

““To substitute a motion to strike 
a pleading from the files in place of 
a demurrer to such pleading is to 
abrogate the rules of the common 
law pertaining to pleading and prac- 
tice, and to introduce a new and dan- 
gerous rule of procedure, and one that 
would tend to deprive parties litigant 
of the statutory right of amend- 
ment.’ Consolidated Coal Co. v. 
Peers, 166 Ill. 361, 365, 46 NE 1105, 
38 LRA 624. 

Treating motion as demurrer where 
improperly used as such see supra § 


975. 
See cases infra this note. 

[a] In Alabama (1) a pleading, if 
not irrelevant or frivolous, cannot be 
stricken out because it does not set 
up a valid cause of action or defense 
that being a demurrable defect. U. 
S. v. Forbes, 259 Fed. 585 [aff 268 
Fed. 273]; Sovereign Camp W. O. W. 
Va Carnell, wale Ala. 613, 119" Sit6405 
Beatty v. "Hartwell, 217 ‘Ala. 239, 115 
S 164; Alabama Water Cons Wilson, 
214 ‘Ala, 364, 107 S 821; Blumberg v. 
Speilberger, 209 Ala. 278, 96 S 294; 
Huntsville Knitting Mills Vv. Butner, 
200 Ala. 288, 76 S 54; Southern R. 
Co. v. Slade, 192 Ala. 568, 68 S 867; 
Sloss-Sheffield Steel, ete., Co. v. Webb, 
184 Ala. 452, 63 S 518; Mobile Elec- 
tric Co. v. Sanges, 169 Ala. 341, 53 


S 176, AnnCasi912B 461; Dixie.v. 
Harrison, 163 Ala: 304, 50 S 284; 
Mann Lumber Co. v. Bailey Iron 


Works, 156 Ala. 598, 47 S 325; Wefel 
vy. Stillman, 151 Ala. 249, 44 S 203; 
Owensboro Wagon Co. vy. Hall, 149 
Ags cl. VAS coo 1 Teoy Fertilizer 
Coun. State, 134 Ala. Z03;, O29. OLS5 
Brooks v. Continental Ins. Coe 25 
Ala. 615, 29 S 13; Williamson v. May- 
er, 117 Alai 253, 23.8 35 Carpenter 
v. Jeter, 4 Stew. & P. 326; Mont- 
gomery v. Stephens, 14 Ala. A. 274, 
69 S 970; Tennessee Valley Bank v. 
Avery, 9 "Ala. A. 3038, ,08 olen wee 
ferson County Sav. Bank v. Inter- 
state Sav. Bank, 5 Ala. A. 363,59 S 
348. (2) Where a plea can be amend- 
ed so as properly to state a defense 
without a departure, plaintiff's rem- 
edy is not by motion to strike. Sloss- 
Sheffield Steel, ete., Co. v. Webb, 184 
‘Ala, 452, 63 S 518) (3) But where.a 
plea contains not a single element 
of defense, a motion to strike it out 
will be granted. U.S. v. Forbes, 259 
Fed. 585 [aff 268 Fed. 273]; Pruett 
vy. Williams, 156 Ala. 346, 47 S 318; 
Couch vy. Davidson, 109. Ala; 313,.19 
S 507. See Dicks v. Belsher, 80 Ala. 
369 (plea fatally defective in sub- 
stance may be stricken out); Mead 
v. Hughes, 15 Ala. 141, 50 AmD 123 
(plea that facts to state a ground 
of defense may be stricken out). 
[b] Im Alaska (1) the objection 
to a complaint for failure to allege 
the fact that plaintiff corporation has 
paid its annual license fee should be 
made by demurrer, and not by mo- 
tion to strike the complaint. H. 
Raymond Co. vy. Robert Royalty Co.. 
5 Alaska 184. (2) But a pleading 
which states no cause of action or 
defense is open to a motion to strike 
out. Ebner v. Heid, 2 Alaska 600. 
[e] In Florida (1) a pleading will 
not be stricken out as an entirety 
for insufficiency unless it is wholly 
irrelevant or otherwise improper. 
Langston v. Gornto, 90 Fla. 378, 107 
S 923; Lightsey v. Butts, 89 Fla. 185, 


a aE ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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104 S 852; Florida East Coast R. Co. 
v. State, 79 Fla. 66, 83 S 708; Oneida 
Land Co. v. Richard, 73 Fla. 884, 75 
S 412; Cooney-Eckstein Co. v. King, 
69 Fla. 246, 67 S 918; St. Petersburg 
Novelty Works v. Battle, 66 Fla. 303, 
63 4453 Burr’ vy. sul, 66 Mila. 20; 
63 S 300; Southern Turpentine Co. v. 
Douglass, 61 Fla. 424, 54 S 385; Mc- 
Iver! v. ‘Croom, 605 Pla. 123, 53°05 545; 
Southern Home Ins. Co. v. Putnal, 57 
Fla. 199, 49 S 922; Southern Home 
Inss. Conve Murphy, 5 (Klan lowe 
S 537; Hammond y. A. Vetsburg Co., 


56 Fla. 369, 48 S 419; Ray v. Wil- 
liams, 55 Fla. 723, 46 S 158; State v. 
Atlantic Coast Line R. Co., 53 Fla. 


711, 44 S 280; Wilson v. Marks, 18 
Fla. 322. (2) But where a plea is not 
authorized by the rules of pleading, 
or is plainly frivolous or the sub- 
ject matter is entirely destitute of 
merit and fails to answer the dec- 
laration, it may be stricken out on 
motion. HE. J. Sparks Hnterprises v. 
Christman, 95 Fla. 928, 117 S 388; 
Chavous v. Gornto, 89 Fla. 12, 102 8 
754; Hammond v. A. Vetsburg Co., 
56 Fla. 369, 48 S 419. See Florida 
Hast Coast R. Co. v. Shaw, 11 F. (2d) 
653 (where paragraph of answer set- 
ting out damage to property not tak- 
en in condemnation proceedings was 
held subject to motion to strike out); 
Florida Trust, etc., Co. v. Hancock, 
120 S 847 (in a suit to enforce a first 
mortgage lien, the answer of defend- 
ant purchaser at the foreclosure of 
the second mortgage was properly 
stricken out as being ambiguous and 
failing to negative the idea that the 
second mortgagee knew that plaintiff 
held a first mortgage when the second 
mortgagee acquired his mortgage, 
and not averring that the purchaser 
had no such information when it pur- 
chased at the foreclosure sale). (3) 
So, although . fraud generally is 
averred as a defense to an action, if 
the facts averred upon which the 
charge of fraud is based do not con- 
stitute fraud, the pleading may be 
stricken upon the ground that it 
states no defense to the action. 
Forbes v. Ft. Lauderdale Mercantile 
Co., 83 Fla. 66, 90 S 821. (4) Where 
a plea in abatement does not con- 
form to the rules established as to 
such plea, plaintiff is not compelled 
to demur to it, but may treat it as a 
nullity and have it stricken on mo- 


tion. McLeod vy. Citizens’ Bank, 61 
Bila; 343,56) S, 190: 
{d] In Indiana (1) it is well es- 


tablished that it is error to strike 
out a complaint on the ground that 
it does not state facts sufficient to 
constitute a cause of action. Moor- 
house v. Kunkalman, 177 Ind. 471, 96 


NE 600; Toledo, ete., Tract. Co. v. 
Toledo; ete., R.» Co., 171. Ind. 213, 86 
NE 54; Guthrie v. Howland, 164 Ind. 


214, 73 NE 259; McCoy v. Stockman, 
146 Ind. 668, 46 NE 21; Fletcher v. 
Crist, 139 Ind. 127,38 NE 472; Burk 
v. Taylor, 103 Ind. 399,,3 NE’ 129); 
State v. Newlin, 69 Ind. 108; Indian- 
apolis Piano Mfg. Co. v. Caven, 53 
Ind. 258; Port v. Williams, 6 Ind. 
219; Burroughs v. Southern Colo- 
nization Co., (A.) 163 NE 517; _ Iles 
v. Jordan, 87 Ind. A. 220, 159 NE 28; 
New York L, Ins. Co. v. "Adams, (A.) 


145 NE 499; Globe Min. Co. v. Oak 
Ridse" 'Coal“Co:z, | - 79) ng rAw 76; 1134 
NE 508; Reserve Loan L. Ins. Co. v. 


Sumner, 70 Ind. A. 472, 123 NE 443; 
Chicago, ete., R. Co. v. Dunnahoo, 63 


Ind. A. 287, 112 NE 552; Ellison v. 
Branstrator, 45 Ind. A. 307, 88 NE 
963, 89 NE 518: But see Campbell 


vy. Patterson, 58 Ind. 66 (answer con- 
taining nothing to bar the action was 
held properly stricken out). (2) The 
reason of the rule is that, if the facts 
stated are not sufficient to constitute 
a cause of action, plaintiff has a right 
to amend his complaint so it will 
state a cause of action. This he 
could not do if the pleading was 
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the insufficiency in such case ren- 


stricken out. McCoy v. Stockman, 
146 Ind. 668, 46 NE 21; Globe Mina 
Co. v. Oak Ridge Coal Co., 79 Ind» A. 
76, 134 NE 508. (3) The same rule 
applies to a cross complaint. Mc- 
Coy v. Stockman, supra; New York 
L. Ins. Co. v. Adams, (A.) 145 NE 
499; Chicago, etc., R. Co. v. Dunna- 
hoo, 63 Ind. A, 237, 112 NE 552. (4) 
Want of jurisdiction over the subject 
matter is properly raised by demur- 
rer, and not by motion to strike. 
Huffman v. Newlee, 189 Ind. 14, 124 
NE 731; Minor v. Sumner, 80° Ind. 
A. 269, 140 NE 580. (5) But if the 
facts averred in a pleading are so 
palpably irrelevant to the contro- 
versy that the pleading cannot by 
amendment be made germane to the 


controversy, it is not error to strike 
it out. New York lL. Ins. Co. v. 
Adams, (A.) 145 NE 499; Chicago, 
etce., R. Co. v. Dunnahoo, 63 Ind. A. 


237, 112 NE 552; Ellison v. Bran- 
strator, 45 Ind. A. 307, 88 NE 963, 89 
NE 513. See Jennings County v. Fet- 
ter, 
in abatement held properly stricken); 
Burroughs y. Southern Colonization 
Co., (A.) 1638 NE 517 (answer held 
properly stricken out). 

[e] In Oregon (1) it has been held 
that, where a pleading is filed in good 
faith, the question whether it con- 
tains facts constituting a good cause 
of action cannot be raised by motion 
to strike. Cline y. Cline, 3 Or. 355. 
(2) So the sufficiency of defenses 
pleaded should be tested by demurrer, 
and not by motion. McCargar v. 
Wiley, 112 Or. 215, 229 P 665 (suf- 
ficiency of facts stated to constitute 
counterclaim); Harrison vy. Birrell, 
58 Or. 410, 115 P 141. See Crane v. 
Tillamook County School Dist. No. 14, 
95 Or. 644, 188 P 712 (where com- 
plaint was held not subject to a mo- 
tion to strike). (3) But, on the oth- 
er hand, it has been held that a par- 
agraph of an answer which does not 
allege any facts essential to defend- 
ant’s cause should be stricken out on 
motion. Hubbard Vv. Olsen-Roe 
Transfer Co., 110 Or. 618, 224 P 636; 
LY ica v. Morse, 110 Or. 39, 222 P 

oO. 

{f] Im Tennessee (1) if a plea is 
of a character appropriate to the 
cause of action and is not a depar- 
ture therefrom, but fails to show a 
substantial ground of defense, a mo- 
tion to strike will not lie. American 
Confectionery Co. v. North British, 
etc., Ins. Co., 199 Fed. 195; Haynes 
v. Woods, 151 Tenn. 163, 268 SW 632. 
(2) But a plea which is entirely in- 
appropriate to the cause of action 
and constitutes an entire departure 
may be stricken out. American Con- 
fectionery Co. y. North British, ete., 


Ins. Co., supra. 

[g¢] In Utah a pleading will not 
generally be stricken if it is sus- 
ceptible of amendment. Badger vy. 


Badger, 254 P 784. 


{h] In England and some parts of 
Canada (1) by statute or rule of 
court, a pleading which shows no 


reasonable cause of action or ground 
of defense may be. stricken out. 
Hosier v. Derby, [1918] 2 K. B. 671; 
Brandon v. Michelham, 85 T. L. R. 
617; Roesin v. Atty.-Gen., 34 T. L. R. 
417; Woods y. Lyttelton, 25 T. L. R. 
665; Evans v. Barclays Bank, [1924] 
Wis NG397 5) sBraser. Vv. Balfour, [1918] 
W.N. 217; Wright v. Prescot Urban 
Council, [1916] W. WN. 405; Mackellar 
Vv. Hornsey, 49 Wkly. Rep. 301; Perry 
v. Perry, Man. 1, [1917] 1 
WestWkly 174; Vulcan Iron Works, 
1D polenrd Winnipeg Lodge 122 I.-A; Mi, 
16 Man. 207, 4 WestLR 313; O’Con- 
nell y. Scallion, 24 N. S. 345; Moore 
v. Murphy, (N. 8S.) 20 CanLTOccNotes 
353; Flexlume Sign Co. v. Hough, 
58 Ont. L. 61; Witkowski v. Gault 
Bros. Co., 49 Ont. L. 283, 59 DomLR 
649; Ross v. Scottish Union, etc., Ins. 
Co., 47 Ont. L. 308, 18 OntWN 17, 53 


193 Ind. 288, 139 NE 451 (plea 


Ww. 
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dering the pleading frivolous.* 


[§ 986] (b) Whether Pleading Demurrable as 
A pleading count, or defense which would be 
held good on demurrer cannot be stricken out for in- 
sufficiency ;** nor, on the other hand, will it be 
because it is insufficient as 
against a demurrer,*® although error in striking out 
from the files a pleading subject to demurrer is gen- 
But it has been held 
that a special plea, amounting to the general issue, 
may be stricken out, although a demurrer to it has 


Test. 


stricken out merely 


erally considered harmless.’ 


been overruled.’? 


[§ 987] (c) Plea or Answer Contradicting Writ- 
ten Contract. Both in jurisdictions where any in- 
sufficiency of a pleading for failure to state a cause 
of action or defense is ground for motion to strike,*® 
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insufficiency is obvious and manifest,°® it has been 


out.? 0 


One? 


aa. In General. 


and in those where the motion will lie only when the 


DomLR 415; Beardmore v. Toronto, 
19 Ont. L. 139, 13 OntWR 519 [dism 
app 13 OntWR 198, 207]; Smith v. 
Traders Bank, 11 Ont. L. 24, 6 OntWR 
748; Pitt v. United Farmers Co-op. 
Co., 25 OntWN 591; Canada Wire, 
ete., Co. v. Grant, 14 OntWN 79; Oke 
v. Oke, 8 OntWN 180; Chalmers v. 
Toronto, 7 OntWN 827; David v. 
Ryan, 2 OntWN 322, 17 OntWR 694; 
Rickart v. Britton Mfg. Co., 23 OntWR 
84, 5 DomLR 892; Titehmarch v. 
Crawford, 15 OntWR 664; Kearns v. 
Ottawa Bank, 2 OntWR 483; Canada 
Biscuit Co. v. Spittal, 2 OntWR 3887, 
735; Glass v. Grant, 12 Ont. Pr. 480; 
Needles v. Slovarp, 15 Sask. L. 448, 
66 DomLR 273, [1922] 2 WestWkly 
649; Kew v. Watt, 1 Sask. L. 11, 7 
WestLR 62; Ireland v. Andrew, (N. 
Terr.) 1 WestLR 346: McEwen 
v. North West Coal, etc., Co., 1 Terr. 
L. 203. (2) But a motion to strike 
will be granted only in plain and 
obvious cases where the court can 
clearly see that plaintiff has no cause 
of action. Hubbuck & Sons, Ltd. v. 
Wilkinson, Heywood & Clark, Ltd. 
[1899] 1 Q. B. 86; Peru v. Peruvian 
Guano Co., 36 Ch. D. 489; Fraser v. 
Pape, 91 L. T. Rep. N. S: 340; Moore 
v. Lawson, 31 T. L. R. 418; Worth- 
ington vy. Belton, 18 T. L. R. 438: 
Racine v. Canadian Nat. R. Co., 19 


Alta. 529, [1923] 2 DomLR 572, [1923] | 


1 WestWkly 1439 [aff [1923] 1 
DomLR 924]; Demers v. Desrosier, 
(Alta.) [1928] 3 DomLR 100, [1928] 
2 WestWkly 60; Desjardine v. Calli- 
son, (Alta.) [1928] 2 DomLR 35, 
11928] 1 WestWkly 526; Bank of 
British North America v. Munro, 9 
Man. 151; Stimpson Computing Scales 
Co, v. Allen, 47 N. S. 90, 10 DomLR 
349, 12 BastLR 365; Power v. Pringle, 
31 N. S: 78; Mackintosh v. MacCoy, 
(N. S,) 20 CanLTOccNotes 412.; Hlec- 
trical Dev. Co. v. Queen Victoria Niag- 
ara Falls Park Comrs., 40 Ont. L. 
480, 18 OntWN 117; Beardmore v. 
Toronto, 19 Ont. L. 139, 13 OntWR 
‘519 [dism app 13 OntWR 198, 207]; 
Blacks v2’. Bilis) (12°) Ont. L.-1403, 7 
OntWR 869; Brophy v. Royal, etc., 
Insi'Co., 2 Ont Li 651, 21-CanLTOcc 
Notes 589; Rankin v. Vokes, 8 OntWN 
34; Ontario, ete., Power Co. v. Rat 
Portage Lumber Cos, 122: .OntWwR, 1, 
3 DomLR 331; Methodist Church v. 
Welland, 10 OntWR 687; Tite v. Mc- 
Cormick, (Ont.) [1928] 2° DomLR Dos 
Jacques v. Ellis, (Ont.) [1925] 4 
DomLR 782; Hamilton Bank  v. 
George, 16 Ont. Pr. 418; Stratford 
Gas Co. v. Gordon, 14 Ont. Pr. 407; 
Glass v. Grant, 12 Ont. Pr. 480; Great 
West L. Assur. Co. Vv. Campbell, 22 
Sask. L. 317, [1928] 1 DomLR 411, 
(1928] 1 WestWkly 19; National Mfg. 
Co. v. Hounget, 16 Sask. L. 58, 70 
DomLR 58, [1922] 3 WestWkly 379; 
Canadian Grain Co. v. Lepp, 9 Sask. 
Tp etag, wos sDomuUR 185, 0 [19ltew 
WestWkly 684; Kew v. Watt, 1 Sask. 
L. 11, 7 WestLR 62; Chisholm v. 
Sam "Yee Ning, (Sask.) [1925] 1 
DomLR 861; Voorhees y. Holland, 


(Sask.) 9 WestLR 687; Boardman v. 
Handley, 4 Terr. L. 266; McEwen 
v. North West Coal, etc., Co., 1 Terr. 
L. 2038. (3) So it has been held that 
the motion will not be granted in an 
action involving serious investiga- 
tions of law and questions of general 
importance. Dyson v. -Atty.-Gen., 
[1911] 1 K. B. 410; Electrical Dev. 
Co. v.. Queen Victoria Niagara Falls 
Parks Comrst, 3-40 Ont Li". 480, 113 
OntWN_ 117. (4) A defense which 
may not be a good defense in the 
provincial courts, but might be so in 
higher courts of appeal, should not 
be struck out where to leave it in 
would in no way prejudice plaintiff. 
Security Trust Co. v. National Trust 
Cone CAltaye [L928 12 2 Moms sos, 
[1928] 1 WestWkly 687 [rev [1928] 1 
DomLR 720, [1928] 1 WestWkly 


145]. 
Frivolous and irrelevant plead- 
ings generally see infra § 988. 

84 Johnson v. McLaughlin, 9 Ala. 
5db1; 7. Hall vie Roberts, 237 Ga, =A. 332, 
98 SE 187; Wilson vy. Lineberger, 82 
INGO ate: 
aoe Ind.—Heddy v. Driver, 6 Ind. 

N. J.—Bloomfield v. New York, etc., 
Tel. 'Co.;, 6SN. =I. 1a. «207. 52: A240; 

Oh.—Buckeye Garage, etc., Co. v. 
Caldwell, 18 Oh. Cir. Ct. N. S. 429. 

Eng.—Boaler vy. Holder, 54 L. T. 
Rep. N, S. 298. 

N. S.—Stimpson Computing Scales 
Co. v. Allen, 47 N. S. 90, 10 DomLR 
349, 12 EastLR 365. . 

Ont.—Daley v. Byrne, 15: Ont. Pr. 
4; Glass v. Grant, 12 Ont. Pr. 480. 


86. See Appeal and Error § 2880. 

87. Illinois Cent.’R. Co. v. John- 
sonst Ll 3 

88. See supra § 985 text and note 
30ee See supra § 985 text ‘and note 


90. Fla.—E. J. Sparks Enterprises 
v. Christman, 95 Fla. 928, 117 S 388; 
Forbes v. Ft. Lauderdale Mercantile 
Co., 83 Fla. 66, 90 S 821. 

Ga.—Dozier v. Davison, 138 Ga. 190, 
74 SE 1086; Roberts v. Mathews, 77 
Ga. 458; McNeil v. Lewis, 31 Ga. A. 
297, 121 SE 141; Murrow v. Walden, 
31 Ga. A. 163, 120 SE 545; Horsley y. 
McLeod, 24 Ga. A. 1, 100 SE 12; Dixon 
v. Bond, 18 Ga. A. 45, 88 SE 825; 
J. I. Case Threshing Mach. Co. v. 
Hodges, 16 Ga. A. 327, 86 SE 205; 
Kerr v. Holder, 13 Ga. A. 9, 78 SE 682; 
Campbell v. Alkahest Lyceum Sys- 
tem, 10 Ga. A. 839, 74 SE 443; Flem- 


ing v. Satterfield, 4 Ga. A. 351, 61 
SE 518. 

Ida.—Cramkow v. Farmers’ Co-Op. 
Tre iCon Wuta Gene be t3 482. LOUOL 
Cyc]; Fralick v. Mercer, 27 Ida. 360, 
148 P 906. 

Okl.—Mayes v. Farmers’ Bank, 107 
Ok1. 48, 229 P 513. 


Tex. Kelley v. Collier, 11 Tex. Civ. 
A. 353, 32 SW 428. 

Wash.—First Nat. L. Assur. Soc. 
of America v. Farquhar, 75 Wash. 
COleenL eo I -OU9: 

[a] Parol agreement pleaded held 


held that a plea or answer setting up a parol agree- 
ment or understanding varying the terms of an un- 
ambiguous written contract sued on will be stricken 
In other words, it is proper to strike out a 
pleading in support of which evidence would not be 
admissible on the trial.®4 
ply to a plea alleging faets constituting a condition 
precedent to the enforceability of the writing sued 


But this rule does not ap- 


[§ 988] (d) Frivolous and Irrelevant Pleadings— 
Where a pleading or separate part 
thereof is so far insufficient as to be frivolous,®? a 
motion hes in most jurisdictions to strike out the 
pleading if entirely frivolous, or the separate part 
deemed frivolous,®* and this applies to a notice of 


not to contradict writing.—Red Oak 
Electric Gin Co. v. Waxahachie Nat. 
Bank, (Tex. Civ. A.) 279 SW 884. 
Cramkow v. Farmers’ Co-Op. 
ee Kida. poets PR4on. 
v. Comer Mercantile €o:, 
746. 124 SE 817. See Little 
Vv. Arkansas Nat. Bank, 105 Ark. 281, 
152 SW 281 (an answer stating facts 
sufficient to show that the note sued 
on was based on an illegal considera- 
tion was improperly stricken out). 

93. See supra § ue 

94. U. S.—wU.S. Forbes, 259 Fed. 
585 [aff 268 Fed. 2731; American Con- 
fectionery Co. v. North. British, ete., 
Ins. Co., 199 Fed. 195; Oregonian R. 
Co. v. Oregon R., etc., Co., 22 Fed. 
245, 10 Sawy. 464 [rev on other 
grounds 130 U. S. 1, 9 SCt 409, 32 L. 
ed. 837]; Burrow v. Dickson, 4 F. 
Cas. No. 2,203, Brunn. Coll. Cas. 101, 
1 Overt. (Tenn.) 366; Witherell v. 
Ayseel gs 30 F. Cas. No. 17,917, 4 Sawy. 


Ala.—Beatty v. Hartwell, 217 Ala. 
239, 115 S 164; Dusk vy. °Champion 
Register Co..7201" Alay 596) 79 Se 16; 
Baker v. Britt-Carson Shoe Co., 188 
Ala. 225, 66 S 475; Pruett v. Williams, 
156 Ala. 346, 47 S 318; Davis v. Louis- 
ville, ete., R. Co.,.108 Ala. 660, 18 S 
687; McDonough v. Commercial State 
Bank, 15 Ala. A. 429,°73 S 754. 

Alaska.—U. S. v. Lynch, 7 Alaska 
568; Ebner v. Heid, 2 Alaska 600. 

Ark.—Crary v. Ashley, 4 Ark. 203. 

Cal.—Prichard v. Kimball, 190 Cal. 
757, 214 P 863; LeBaron v. Berryessa 
Cattle Co., 78 Cal. A. 536, 248 P 779; 
Coltins .v. “Bicknell, . 41 iCat aan Ode 
182° P) 763. 

Colo.—Downing North Denver Lana 
ee Vo Burns) 0L. Colony 233) nv0nuee 

Fla.—E. J. Sparks Enterprises v 
Christman, 95-7Elain 928, 1 1veeS S88 
Chavous v. Gornto, 89 Fla. 12, 102 § 
754; Forbes v. Ft. Lauderdale Mer- 
cantile Co., 83 Fla. 66, 90 S 821; Ham- 
mond v. A. Vetsburg Co., 56 Fla. 369, 
48 S 419; Brash v. Ehrman, 56 Fla. 
L538 jw’ S087) 

Ida.—Goldstein v. Krause, 2 Ida. 

24 Ill. 178. 


(Hasb:) 294, 13 P 232 
IH.—Whitehall v. Smith, 
Iowa.—Midwest Nat. Bank, etc., Co. 

v. Niles, etc., Sav. Bank, 190 Iowa 

752, 180 NW 880. : 
Minn.—Nelson v. Independent Fruit 

Auction Co., 176 Minn. 468, 223 NW 

767; Washington Lubricating COs Nie 

American Sales Serv., 174 Minn. 496, 

219 NW 764; Silberman v. Niles, 171 

Minn. 405, "214 NW 261; Main Vv. 

Schroeder, "171 Minn. 329, 314 NW 664; 

Birkeland v. Bruce, 165 Minn. 184, 206 

NW 384; Weisman Realty Co. v. 

Cohen, 160 Minn. 440, 200 NW 6386; 

Krahn v. J. L. Owens’ Co., 136 Minn. 

53, 161 NW 257; Sheets v. Ramer, 125 

Minn. 98, 145 NW U8%; Orr v. Sutton, 

119 Minn. LOS MAS NW 973, 42 LRANS 

146; Pothen v. Pothen, 116 Minn. 32, 

183 NW 72; St. Cloud First Nat. Bank 

v. Lang, 94 Minn. 261, 102 NW 790. 
Miss.—Garrett v. Beaumont, 24 
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special matter or brief statement of defense.®® 
in many jurisdictions where an entire pleading or 
separate paragraph thereof is wholly irrelevant, a 


bce 377; Moore v. Mickell, 1 Miss. 


* io, —Ewing v. Vernon County, 216 


Mo. 681, 116 SW 518; State Bank v. 
Smith, 33 Mo. 364; State v. Owens, 
200 Mo. A. 468, 207 SW 241. 


Mont.—Security State Bank v. Mel- 
chert, 67 Mont. 535, 216 P 340. 

Nev.—Lehane v. Keyes, 2 Nev. 361. 

N. J.—National Surety Co. v. Mul- 
ligan, 146 A 372; Schiff v. Alexander, 
(Sup.) 130 A 133; Boynton Lumber 
Co. v. Evans, 101-N. J. L. 120, 128 A 
2805 cebidelity “Mut. i. dns Conv. 
Wilkes-Barre, etce., R. Co., 98 N. J. 
L. 507, 120 A 734; Van Emburgh v. 
Bergen County, 87 N. J. L. 637, 94 A 
586; Howe v. Lawrence, 22 N. J. L. 
99; Copperthwait v. Dummer, 18 N. 
J. L. 258;> Coxe v. Higbee, 11 N.WJ. 
$3 955) Anonymous etoN.. da 1605 
Rapps v. Tulenko, (Ch.) 140 A 244; 
Mirkin v. Bowker, (Ch.) 133 A 41. 

N. M.—Mills v. Terr., 138 N. M. 174, 
81 Ae 447. 

C.—Walters v. Starnes, 118 N. 
Cc. N34z: 24 SE 713; Howell v. Fer- 
USO OS la Ne Los 113. 

Oh.—Black v. Goodman, 13 Oh. Cir. 
CoN cou moc OR Clb Ct. S698 
Fosdick v. King-Dodds, 7 OhS&CP 
413, 5 OhNP 330; Christie v. Dren- 
non, 1 OhS&CP 374. 

Or.—Mack v. Hendricks, 126 Or. 
400, 270 P 476; Hastham v. Telegram 


Pub. [C05 0119) One 2lly 248 “Posh hs 
McCargar v. Wiley, 113 Or. 215, 229 
Pa G65: 

R. I.—Crafts v. Sweeney, 18 R. I. 


730, 30 A 658 

S. G.—Phenix Furniture Co. v. Dag- 
gett, 145 S. C. 357, 148 SE 220; Sim- 
mons Mfg. Co. v. Whitton Automo- 
tive Parts Co., 143 S. C. 152, 141 SE 
363; Seacoast Packing Co. v. Schein, 
117) S.C. 90; 108° SE 289; Young, etc., 
Co. v. Price, 115 S.C. 253, 105 SE 346; 
Adams vy. Jackson, 106 S. C. 544,91 
SE 863; Badham v. Brabham, 54 S. 
C. 400, 32 SE 444. 

Tenn.—Tennessee Hoop Co. vy. Tem- 
pleton, 151 Tenn. 375, 270 SW 73. 

Wash.—Irwin y. Buffalo Pitts Cor 
39 Wash. 346, 81 P 849. 

Wis.—Mathews v. Pufall, 140 Wis. 
655, 123 NW 119: 

Eng.—Reichel v. Magrath, 14 App. 
Cas. 665; Metropolitan Bank, Ltd. v. 
Pooley, 10 App. Cas. 210; Whitworth 
v. Darbishire, 68 L. T. Rep. N. S. 216; 
Brandon v. Michelham, 35 T. L. R. 
617; Roesin v. Atty.-Gen., 34 T. L. 

417. 


Re 

Man.—Gunn vy. Hudson Bay Co., 25 
Man. 663, 25 DomLR 178, 32 WestLR 
478, 9 West Wkly 216. 

N. S.—Royal Print, ete., Ltd. v. 
Adams, 53 N.S. 483, 51 DomLR 701; 
Nova Scotia Bank v. Chipman, 7 N. 
S. 521; Burns v. Rickards, 7 Ss. 
509; Austen v. Piers, 1 HastLR 227. 

Ont.—Ross v. Scottish Union, ete., 
Ins, Co}, 47 Ont:.! ‘ls. 308, 18 OntWN 
77, 53 DomLR 415 [rev 46 Ont. L. 
291, 17 OntWN 166, 50 DomLR 356]; 
Blectrical Dev. Co. v. Queen Vic- 
toria Niagara Falls Park Comrs., 40 
Ont. L. 480, 183 OntWN 117 (if abso- 
lutely unsustainable); Black v. Ellis, 
12 Ont. L. 403, 7 OntWR 869 [dism 
app 7 OntWR 490]; Baxter v. Young, 


20 OntWR_ 736; Glass v. Grant, 12 
Ont. Pr. 480. 

Que.—Cahan v. Home Bank, [1923] 
1 DomLR 182. 

Sask.—Royal Bank y. McBride, 21 
Sask. L. 417, [1927] 1 DomLR 909, 
[1927] 1 WestWkly 245; Orr v. Cook, 


16 Sask. L. 41, [1922] 2 WestWR 720; 
McDonald v. Maurice, 8 Sask. L. 254, 
83 WestLR 257, 9 WestWkly 680. 

N. W. Terr.—McEwen vy. North 
West Coal, ete., Co., 1 Terr. L. 208. 

And see cases supra § 985 text and 
note 82. 

[a] By virtue of inherent power 
of court to prevent an abuse of its 
process a cause of action that is 


PLEADING 
So 


relevancy” 


frivolous or vexatious may be sum- 
marily disposed of on an application 
to strike out the pleadings. In re 
Beam, (93 GNosJia Eig! 59355 TETAS 613i: 
Christie v. Drennon, 1 OhS&CP 374; 
Lawrance y. Norreys, 15 App. Cas. 
210. fatt, 39), Chay Db; ane Stephenson 
5 Garnett, [1898] 1 Q. Davey 

Bentinck, [1893] 1  F 
maineton v. Scoles, g 
Willis v. Howe, [1893] 
Robson v. Dodds, L. R. 8 Eq. 301. 

[b] Conclusion.—(1) A plea which 
concludes with a _ verification when 
it should conclude to the country 


(Copperthwait v. Dummer, 18 N. J. 
L. 258) (2) or vice versa (Elliott v. 
Agricultural Ins. Co., J. Sun.) 


3 A 171) may be stricken out as ffiv- 
olous. 

[ec] Evasive or ambiguous denial 
or one containing a negative preg- 
nant may be stricken out. Sweet v. 
Barnard,, 66 .Colo.. 526, 182 P22; 
Mathews v. Pufall, 140 Wis. 655, 123 
NW 119; Schweiger v. M. Vineberg 
Co., 15 Man. 536, 2 WestLR 266. 

[ad] Pleas held not subject to mo- 
tion to strike as frivolous.—Sloss- 
Sheffield Steel, ete., Co. v. Webb, 184 


Ala. 452, 63 S 518; Dixie v. Harrison, 
163 Ala. 304, 50 S 284; Atlantic Coast 
Line R. Co. v. Harwell, 10 Ala. A. 


087,065 Sullt: US. v. aoynehy tt Alas- 
ka 568; Western Gravel Co. v. M. J. 
Nolan Co., 174 Minn. 815, 219 NW 148; 
Bronzin Holding Co. v. McGee, 166 
Minn. 129, 207 NW 199; Morton v. 
Jackson, 2 Minn. 219; Berger v. Dar- 


minio, 6 N. J. Misc. 875, 143 A 50; 
Rogers v. Metropolitan L. Ins. Co., 
15 Oh. A. 333; Haines v. Wilson, 85 


SCHe38, 6% Shires 

[e] In Georgia a pleading may boa 
stricken out after a demurrer to it 
is ruled on and in connection there- 
with. Mathis v. Fordham, 114 Ga. 
364, 40 SE 324. 

Remedy in equity see Equity §§ 
388, 508, 530, 570. 

95. Whitehall v. Smith, 24 Ill. 178; 
Voorhees v. Barr, 59 N. J. L. 123, 35 
AS Gb) wetOny, va, Balrd.. baa Ni aid cibuc 
262; Miller v. Halsey, 14 N. J. L. 48; 
Coxe v. Higbee, 11 N. J. L. 395. 

96. Ala.—Armour Packing Co. v. 
Vietch-Young Produce Co., 39 S 680; 
Eslava v. De Peyster, 47 Ata. 468; 
Carpenter v. Jeter, 4 Stew. & P. 326. 

Ark.—Hershy v. MacGreevy, 46 
Bee 498; Badgett v. Martin, 12 Ark. 


Cal.—Davis v. Honey Lake Water 
Co.;. 98 Cal. 41.5, 338 eR <27.0) Goulds vy. 
Crawford, 48 Cal. As SSS oe TOZ at 288: 

Colo.—Schiffner v. Chicago Title, 
CECH VCO MeO OLOgs nao, 4 em Oo 
Sweet v.' Barnard, 66 Colo. 526, 182 
P 22; Lewis v. Weitbrec, 58 Colo. 
147, 143 P 1087; Steinhauer v. Col- 
mar, 11 Colo. A. 494, 55 P 291; Rand 
Vv. Pantagraph Stationery Coy 1 Colo. 
A. 270, 28 P 661 

82 Conn. 


Conn.—Hull v. 
647, 74 A 925. 

Fla.—Charles v. Young, 74 Fla. 298, 
76 S 869; Burr v. Hull, 66 Fla. 20, 63 
S 300; Maryland Fidelity, etc., Co. 
v. Aultman, 58 Fla. 228, 50 S 991; 
Southern Home Ins. Co, v. Putnal, 57 


Thoms, 


Fla. 199, 49 S 922; _Poppell v. Cul- 
pepper, 56 Fla. 516; 47S 3651; Ray v. 
Williams, 55 Fla, 728, .46 S 158; 


State v. Atlantic Coast Line R. Co., 
53 Fla. 711, 44 S 230; Russ v. Mitchell, 
11 Fla. 80 

1ll.—Beam v. Laycock, 3 Ill, A. 438. 

Ind.—Watson v. Balyeat, (A.) 149 
NE, 5713. New York, LE. ins., Co.” ¥v,. 
Adams, (A.) 145 NE 499; Risley v. 
Rumble, 81 Ind. A. 5738, 144 NE 568; 
Pittsburgh, etc., R. Co. v. Nichols, 78 


Ind. A. 361, 130 NE 546; Ellison v. 
Branstrator, 45 Ind. A. 307, 88 NE 963, 
89 NE 5138. 


Iowa.—Tisdale y. Major, 106 Iowa 
1, 75 NW 668, 68 AmSR 263; Evans 
v. Robbins, 29 Iowa 472. 


$; 


[§ 988 


motion to strike is authorized,®*® the decisions gener- 
ally holding that the terms ‘“frivolousness” and “ir- 
mean practically the same thing.®? 


But 


Ky.—Louisville, ete., R. Co. v. Ed- 
wards; 183 Ky, 555, 209° "Sway bio 
Louisville, ete., R. Co. v. Bland, 171 
Ky. 424, 188 SW 468. 

Minn.—Lowe v. Nixon, 170 Minn.. 
391, 212 NW 896; Morton v. Jackson, 
2 Minn. 219. 

Mo.—Williams v. Chicago, etc., R. 
Co., 6 SW (2d) 929. 
Mont.—Owensboro Bank of Com- 
merce v. Fuqua, 11 Mont. 285, 28 P 
291, 28 AmSR 461, 14 LRA 588. 

N. M.—Oak Grove, oe Cattle Co. 
v. Foster, 7 N. M. 650, 41 P 522. 

N. D. v. Cass County 
Common School Dist; No: 96, 53. N; 
D. 268, 205 NW 678. 

Oh.—-State v. Harper, 6 Oh. St. 607, 
67 AmD 363. ’ 

Or.—Farmers’ Bank v. Ellis, 126 Or. 
602, 268 P 1009. 
gab Fleming's Est., 14 Pa. Dist. 

Tenn.—Tennessee Hoop Co. v. Tem- 
pleton, 151 Tenn. 375, 270 SW 73. 

Tex.—Brewer v. West, 2 Tex. 346. 

Wash.—Stone v. Insurance Co. of 
Nor America, 56 Wash. 427, 105 
P85 

Wis.—Rosenthal v. Rosenthal, 146 
Wis. 41, 130 NW 875; National Dis- 
tilling Co. v. Cream ‘City Importing 
Co., 86 Wis. 352, 56 NW 864, 39 AmSR 
902. 

Que.—Hawk v. Montreal, 9 Que. Pr. 
144. 

[a] If answer is so palpably ir- 
relevant that it is manifest that it 
could not be so amended as to make 
the facts therein stated in any wise 
germane to the controversy, it may 
be stricken out on motion. Kerr v. | 
Kerr, 194 Ind. 140, 141 NE .305; Hart 
v. Scott, 168 Ind. 530, 81 NE 481; 
Chicago, ete., R. Co. v. Dunnahoo, 63 
Ind. ‘A. 238755112 NE 552: : 

[b] Pleas of general issue are in- 
applicable to declaration on a prom- 
issory note, and will be stricken out. 
Farnell v. Farquhar Mach. Co., 94 Fla. 
887, 114 S 506. 

[ce] Plea of not guilty is irrele- 
vant in assumpsit, and will be strick- 


en out. Hill v. Hyde, 219 Ala. 155, 121 
S 510. 
[d] Plea of nil debet will be strick- 


en out when it is no answer to the 
reek 4k pee Beam v. Laycock, 3 Ill. 
. 43 


[e] Partial defense held properly 
stricken as irrelevant. Fagerstrom 
v. ERD AON, 176 Minn. 254, 223 NW 
14 


{f] Pleadings held not subject to 
motion to strike as irrelevant.—Louis- 
ville, ete., R. Co. v. Smith, 163 Ala. 
141, 50 S 241; Wefel v. Stillman, 151 
Ala. 249, 44 S203; Palmer v. Emanuel, 
77 Cal. A. T7172, 247 P 611; Enyart v. 
Orr, 78 Colo. e 238 P 29; Winn v. 
American Bxpress Cox 149 Iowa 259, 
128 NW 663; Williams v. Chicago, 
ete, “Ry ‘Co:, GMo.) .6° SW (2d). 9295 
Oak Grove, etc., Cattle Co. v. Foster, 
7 N. M. 650, 41 P 522; Hawk v. Mon- 
treal, 9 Que. Pr. 144. 

97. Colo.—Steinhauer vy, 
11, Colo. A» 494, 55+P, 291. 

teas .—Morton y. Jackson, 2 Minn. 


mae C.—Howell v. Ferguson, 87 N. C. 

N. D.—Rosatti v. Cass ce Com- 
mon School Dist. No. 96, 53 N . 268, 
205 NW 678 

S. C.—Burkhalter v. Townsend, 139 
S.C. 324, 1388 SE 34. 

[a] “Irrelevant answer” is defined 
as one which has no substantial re- 
lation to the controversy between the 
parties to-the action. Morton vy. 
Jackson, 2 Minn. 219; Rosatti v. Cass 
County Common School Dist. No. 96, 
53 N. D. 268, 205 NW 678; Burkhalter 
Vv. Townsend, 1395. °@. 324, 138 SE 


Colmar, 


34; Smith v. Smith, 50 S. C. 54,27 
SE 545. 
[b] Answer that is irrelevant is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Se 
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it has been held that an entire pleading or separate 
paragraph thereof cannot be stricken out under a 
statute authorizing motions to strike out for scandal 
or impertinence,’® or under a statute limiting mo- 
tions to strike out to irrelevant or redundant matter 
contained in a pleading otherwise good.®® In other 
words, the legal sufficieney of a pleading or separate 
paragraph thereof as a whole cannot be determined 
on motion to strike out matter therein as irrelevant.t 
A motion to strike out certain paragraphs of the de- 
fense on the ground that the issues were tried in a 
previous action will be denied.2_ So where an answer 
is so framed that it does not set up“a valid defense, 
but states facts that may, if properly averred, con- 
stitute a defense, it cannot be stricken out as frivo- 
lous or irrelevant. Nor will a defense be stricken 
out as frivolous because it is indefinite and uncer- 
tain,* the proper remedy being a motion to make more 
definite and certain.® 

An answer which contains an express admission 
of all the allegations of the complaint cannot be 
stricken out as irrelevant.® 

Counterclaims may be stricken out in some Jjuris- 
dictions, if irrelevant or frivolous.’ 
of course insufficient, within a code 
provision that answers may be de- 
murred to for “insufficiency,” but it 
may be insufficient without being ir- 


relevant. Steinhauer v. Colmar, 11 
Colo... A. 494, 55 P 291. 122. 


DU RERDES 


PLEADING 


N..J.—Allen v. Wheeler, 21 N. J. 


Wis.—Beges v. Beggs, 50 Wis. 443, 
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Cross bill setting up matters not germane to the 
original bill or petition will be stricken out.® 

Demurrers. Frivolous demurrers may be stricken 
out in some jurisdictions,® but statutes which provide 


only for the summary disposition of answers or de- 


fenses that are sham, frivolous, or irrelevant, have 
been held not to include demurrers.?° 

Bill of particulars is not a pleading which can be 
stricken out because so framed as to prejudice, em- 
barrass, or delay a fair trial of the action.++ 

Propriety of granting motion to strike. A motion 
to strike for frivolousness or irrelevanecy must be 
cautiously granted,!? and will be denied if there is 
any question as to the validity of the pleading.** 

[§ 989] bb. New York Rules. In New York, un- 
der the practice before the adoption of the code, a 
plea could be stricken out as frivolous,!* and under 
the former code, authorizing the striking out of sham 
and “irrelevant” answers and defenses,?°® frivolous,*® 
as well as irrelevant,'? pleadings were sometimes 
stricken out, provided the irrelevance or frivolous- 
ness was palpable and clear, so as to require no argu- 
ment to establish it,1§ although it was held that such 
code provision did not apply to irrelevant or frivo- 


held not subject to a motion to strike 
where the matter set up might plaus- 


N. D.—Thomas Mfg. Co. v. Erland- | ibly be urged as a defense. Lowry v. 
son, 32 N. D. 144, 155 NW 652. Hall, 1 Hill 663. 
Tenn.—Anderson v. Allison, 2 Head 15. Code Civ. Proc. § 152 


16. Lee Bank v. Kitching, 20 N. Y. 
Super. 664, 11 AbbPr 435; Hecker v. 


98. Reg etka App., 71 Conn. 708, 


99. Witherell v. Wiberg, 30 F. Cas. 
No. 17,917, 4 Sawy. 232; Cleveland 
Second Nat. Bank v. Marbach, 4 Oh. 
Dec. (Reprint) 524, 2 ClevLRep 313 
Germofert Mfg. Co., v. Scruggs, 97 
S. C. 396, 81 SE 667; Germofert Mfg. 
Co.-v. Delleny, 97 S.-C. 395.7 81 Sh 
667; Germofert Mfg. Co. v. Castles, 
97 S.C. 389, 81 SE 665; Tittle v. Ken- 
Baer 71 S. C. 1, 50 SE 544, 4 AnnCas 


Striking out irrelevant matter from 
pleading see infra § 1014 et seq. 

es Cal.—Allerton v. King, (A.) 274 

Iowa.—Winn v. American Express 
Co., 149 Iowa 259, 128 NW 663. 

Mass. 
England R. Cérps 230 Mass. 483, 120 
NE 120. 

Minn.—Brisbin vi American Ex- 
press Co., 15 Minn. 43. 

N. D.—Kidder County v. Foye, 10 
N. D. 424, 87 NW 984. 

Oh.—Baldwin Forging, etc., Co. v. 
Griffith, 5 OhNPNS 511. 

Or.—Multnomah County v. Faling, 
55 Or. 45, 104 P 964. 

Porto Rico.—San Juan Fruit Co. 
v. ‘Carrillo, 7 Porto Rico Fed. 499; 
Garofalo y. Rio Piedras, 7 Porto Rico 
Fed. 176. 

Vt.—Coates v. Eastern States Farm- 
ers Exch., 99 Vt. 170, 130 A 709. 

Wash.—-Kizer v. Canfield, 17 Wash. 
417, 49 P 1064. ( 

2. Ross v. Scottish Union, ete., 
Ins. Co., 18 OntWN 160. 

8. Clark v. Jeffersonville, etc., R. 
Co.,. 44 Ind. 248. 

4. Jackson Sharp Co. v. Holland, 
14 Fla. 384. 

5. See infra § 1030. 

6 Alemany vy. Sweeney, 3 Philip- 
pine 114, 115; U. S.’v. Lynch, 7 Alas- 
ka 568 (recognizing rule). 

“Nothing could be more relevant to 
a suit than an admission of the facts 
stated in a pleading.” Alemany v. 


Sweeney, supra. 
7. Parker v. Cochrane, 11 Colo. 
Yancey County v. 
Piercy, 72 N. C. 181; Wilson v. Bur- 
hans, 96 Wis. 550, 71 NW 879; 
Gen. v. Vaughan Road Co., 14 Ont. 
Pr. 516. But see infra § 989. 
8 Harrill v. Lamon, (Okl.) 280 P 


or 
U. S.—Keasbey, etc., Co. v. Phil- 
ip Pavey Mfg. Co., 110 Fed. 448. 


7 NW 339. 

See Porter v. Grimsley, 98 N. C. 
550, 4 SE 529; Olivari v. Barletta, 26 
Porto Rico 444 (in both of which 
cases the demurrer was merely over- 
ruled on the ground that it was friv- 
elous). 

[a] In Wisconsin there is no dis- 
tinction between striking out a de- 
murrer as frivolous and overruling 
it, since the privilege of answering is 
allowed in either case. Geilfuss v. 
Gates, 87 Wis. 395, 58 NW 742; Ma- 
tone v. Roby, 62 Wis. 459, 22 NW 

Striking eRe demurrer in equity see 
Equity § 50 

10. poe v. Honey Lake Water 
Cos 98 -Cal 415) 83) 2% 270) larcomy. 
Casaneuava, 30 Cal. 560. 

11." *Voorheéees’ v. Barr; 69 N. J. I. 
D233 oD Om Le 

12. Friend v. Friend, 158 Minn. 31, 
196 NW 814. 

13. U. S.—Keasbey, etc., Co. v. 
Philip Carey Mfg. Co., 110 Fed. 748. 


Cal. eR) ones Ve UNV Qe, 21-90) Carle 
Cs PR ak 
one o-_ Miller v. Ambrose, 35 App. 
N. D.—Sifton v. Sifton, 5 N. D. 187, 
35 NW 670. d 
Pa.—Oyer v. Applegate, 19 Pa. 
ek 78; Cooper v. Comfort, 1 Phila. 


Wash.—Hatch v. Tacoma, etc., R. 
Co., 6 Wash.-1, 32 P 1068. 
Wis.—Home Acres Co. v. Swenson- 


Dibble Land Co., 179 Wis. 556, 192 
NW 42. 
Man.—Leistikow v. Ligg 


Ltd.;_ [1925] 1 DomLR. 210, 5249 °3 
WestWkly 941. 

Ont.—Electrical Dev. Co. v. Queen 
Victoria Niagara Falls Park Comrs., 
40 Ont. L. 480, 183 OntWN 117; Glass 
v. Grant, 12 Ont. Pr. 480. 

[a] Pleading must he obviously 
irrelevant.—Leistikow v. Ligget Co., 
Ltd., (Man.) [1925] 1 DomLR 210, 
[1924] 3 WestWkly 941 

[b] If a semblance of a cause of 
action is set forth (1) the pleading 
is not subject to a motion to strike 
out as frivolous (McClung v. Watt, 
190 Cal. 155, 211 P17) (2) or irrel- 
evant (Hatch v. Tacoma, etc., R. Co., 
6 Wash. 1, 32 P 1063). 

14. Daniels v. Hallenbeck, 19 
Wend. 408. 

- [a] Notice of special matter was 


Mitchell, 13 N. Y. Super. 687, 5 AbbPr 
453; Bank of Commerce vy. Pryor, 11 
AbbPrNS 227; Littlejohn v. Greeley, 
13 AbbPr 311, 22 HowPr 345; Harlow 
v. Hamilton, 6 HowPr 475. 

17. See cases infra this note. 

fa] Defense may be stricken out 
as irrelevant (1) where it has no 
substantial relation to the controver- 
sy. Jeffras v. McKillop, ete., Co., 2 
Hun 351, 4 Thomps. & C. 578; Car- 
penter v. Bell, 24 N. Y. Super. 711, 39 


AbbPr 258; Kurtz v. Mcguire, 12 N. 
Y. Super. 660; Walker v. Hewett, 11 
HowPr 395. (2) “Irrelevancy,” as 


the term was used in the old code 
provision authorizing the striking out 
of sham and irrelevant defenses, 
meant the impertinency of the old 
chancery system, that is, either pro- 
lixity or needless details of material 
matter or something out of which no 
cause of action or defense could arise 
between the parties in the particular 
suit. Lee Bank v. Kitching, 20 N. Y. 
Super. 664, 11 AbbPr 435. 

[b] Leave of court.—An answer is 
not irrelevant because it was, filed 
without obtaining the required leave 
of court. Carpenter v. Bell, 24 N. Y. 
Super. 711, 19 AbbPr 258. 

{c] Denial in verbis of the alle- 
gation to the complaint cannot be ob- 
jected to as irrelevant, although the 
allegations are of immaterial facts. 
Dovan v. Dinsmore, 33 Barb. 86, 20 
HowPr 503. 

[d] Defenses held properly strick- 
en as irrelevant.—Thompson y. Brie 
R. Go., 45 N. Y. 468; Herr v. Bam- 
berg, 10 HowPr 128; Stiles v. Gom- 
stock, 9 HowPr 48. 

[e] Defenses held improperly 
stricken as irrelevant.—Carpenter v. 
ee 24 N. Y. Super. 711, 19 AbbPr 

oo. . 

18. Bradner v. Faulkner, 93 N. Y. 
515 [rev 16 NYWklyDig 240]; Miln 
v. Vose, 6 N. Y. Super. 660; Corlies 
v. Delaplaine, 4 N. Y. Super. 680, 2 
CodeRep 117; Schoonmaker v. New 
York, 7 NYSt 430; Littlejohn v. Gree- 
ley, 13 AbbPr 311, 22 HowPr 345; 
McGregor v. McGregor, 35 HowPr 
385; Darrow v. Miller, 5 HowPr 247, 
38 CodeRep 241; Robbins v. Palmer, 
5 NYWklyDig 587. See Martin v. 
Wilson, 3 HowPr 195 (holding it ir- 
regular to strike out a replication as 
frivolous unless it was evident that 
it was an insult to the court or an 
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lous counterclaims’? or ‘demurrers.”° 
eases it was held that the code did not authorize the 
striking out of an answer or any part thereof on the 
ground that it was frivolous,?! the remedy being an 
application for judgment on the pleadings.? 
event, where an-answer was so framed that it did not 
set up a valid defense, but stated facts that might, if 
properly averred, constitute a defense, it could not be 
stricken out as frivolous or irrelevant.” 
was subsequently amended by striking out the word 
“Srrelevant,”?* as being equivalent to “frivolous,’”’?°® 
and after this amendment the only code remedy relat- 
ing to irrelevant pleadings was that which provided 
for striking out “irrelevant, redundant or seandal- 
The motion authorized 
by such provision is not a substitute for a demur- 
rer;*‘ it does not contemplate the striking out of an 


ous” matter in a pleading.°® 


improper paper to be on file). 

19. Fettretch v. McKay, 47 N. Y. 
426,11 AbbPrNS 453; Smith v. Smith, 
137 -App.. Div; 911, 121 NYS* 1085; 
Cooper v. Howe, 16’ Hun 502. 

.{a] Counterclaim is not “defense” 
within the code, and does not consti- 
tute the whole ‘answer.’ Collins v. 
Suau, 30 N. Y. Super. 94. 

20. Kain v. Dickel, 46 HowPr 208. 

21. Fettretch v. McKay, 47 N. Y. 
426, 11 AbbPrNS 453; Briggs v. Berg- 
en, 23 N. Y. 162; Carpenter v. Bell, 
ZEON Yn Super. TL, 19° AbbPr 2258; 
Hull v. Smith, 8 N. Y. Super. 649, 8 
HowPr 149. And see Farmers, etc., 
Bank v. Smith, 15 HowPr 329 (friv- 
olous plea could be overruled under 
§ 247 of the former code). 

“Tf an answer or defense is frivo- 
lous, it does not follow that it is, or 
must also be, irrelevant.” Fasnacht 
v. Stehn, 53 Barb. 650, 652, 5 AbbPr 
NS 338. 

22... Code Civ. Proc. § 247. ; 

Motion for judgment on pleadings 
see supra § 958. 

23. Struver v. Ocean Ins. Co., 2 
Hilt. 475, 9 AbbPr 23; Alfred v. Wat- 


kins, CodeRepNS 343, 1 Edm. Sel. 
Cas. 369. 

24. Code Civ. Proc. § 538. 

25. Colt v. Davis, 50 Hun, 366, 3 
NYS 354. a 

26. Code Civ. Proc. § 545 (reén- 


acting § 160 of the former code). 
Striking out irrelevant or redun- 
dant allegations see infra § 1014 et 


seq. 

27. Hagerty v. Andrews, 94 N.’”Y. 
195, 4 NYCivProc 323; Gibson v. Mc- 
Donald. 139 App. Div. 51, 123 NYS 
504; Hanson Co. v. Collier, 119 App. 
Div. 794, 104 NYS 787; Fox v. Chap- 
man, 117 App. Div. 127, 102 NYS 378, 
38 NYCivProc 83; Morgan v. Ben- 
nett, 44 App. Div. 323, 60 NYS 619; 
Bulova \v. H.-L. Barnett, . Inc.) 111 
Misc. 150, 181 NYS 247 [mod 193 App. 
Div. 161, 183 NYS 495]; Schieffelin 
v. Hylan, 178 NYS 652. And see cas- 
es infra note 29. 

28. See cases infra note 29. 

29. Hoffman v. Wight, 137 N.Y. 
621, 33 NE 554; Hagerty v. Andrews, 
94 N. Y. 195, 4 NYCivProc 323; Wal- 
ter v. Fowler, 85 N. Y. 621 mem [mod 
17 NYWklyDig 225]; Metcalfe v. 
Bill Bd. Pub. Co., 176 App. Div. 859, 
168 NYS 757; Stern v. Philipsborn, 
169 App. Div. 781, 155 NYS 684; Gib- 
son v. Schwannecke, 139 App. Div. 
53, 123 NYS 506; Gibson v. McDon- 
ald, 139 App. Div. 51, 123 NYS 504; 
Welcke v. Trageser, 131 App. Div. 
731, 116 NYS 166; Tierney v. Hel- 
vetia Swiss F. Ins. Co., 129 App. Div. 
694, 114 NYS 1389; Stroock Plush Co. 
v. Talcott, 129 App. Div. 14, 113 NYS 
214; Hanson Co. v. Collier, 119 App. 
Div. 794, 104 NYS 787 [rev on other 
grounds 51 Misc. 496, 101 NYS 690]; 
Fox v. Chapman, 117 App. Div. 127, 
102 NYS 378, 38 NYCivProc 83; Ran- 
kin v. Bush, 108 App. Div. 295, 95 
_ NYS 718; Rankin. v. Bush-Brown, 


PLEADING 


But in other 


22 


In any 


The code 


as “frivolous,” 


108 App. Div. 294,95 NYS 719 [aft 


LOL ON Ye 567 emiem, Ss. ~NBye 129 
mem]; Morgan v. Bennett, 44 App. 
Div. 323, 60 NYS 619; Kelly v. Er- 


nest, 26 App. Div. 90, 49 NYS 896; 
Wm. H. Frank Brewing Co. v. Ham- 
mersen, 22 App. Div. 475, 48 NYS 30; 
Smith v. American Turquoise Co., 77 
Huntl927 28 NiyS 329% Coltwas Davis; 
50 Hun 366, 3 NYS 354; Goodman v. 


Robb, 41 Hun 605, 5 NYSt 242; Hub- 
bard v. Gorham, 38 Hun 162; Fas- 
nacht wv. Stehn, 53 Barb. 650, 5 


AbbPrNS 338; Eaton v. Burnett, 48 
N. Y. Super. 548; Collins v. Coggill, 
30 N. Y. Super. 81; Brien.v. Clay; 1 
E. D. Smith 649; Comerford v. Sands, 
120 Misc. 522, 199 NYS 2; Bulova-v. 
BE. Liv Barnett, Ine., 111. Mise.:150, 13st 
NYS 247 [mod 193 App. Div. 161, 183 
NYS 495]; Bradley v. McCutcheon, 
97 Misc. 412, 161 NYS 3894; Worlds 
Dispensary Medical Assoc. v. Collier, 
86 Misc. 217, 148 NYS 405; Burnside 
v. Indra Line, 80 Mise. 414, 141 NYS 


238; Martin v. Lefkowitz, 62 Misc. 
490, 115 NYS 64: Noval v. Haug, 48 
Mise. 198, 96 NYS 708; Dinkelspiel 


v. New York Evening Journal Pub. 
Co., 42 Mise. 74, 85 NYS 570 [mod 
on other grounds 91 App. Div. 96, 
86. NYS 375]; Burkert v. Bennett, 35 
IMENSOST Sara Re (ik IN NAST Sale IO ipb she | Sie 
Brooklyn Heights R. Co., 83 Misc. 124, 
67 NYS. 297; Cardeza v. Osborn, 32 
Mise. 46, 65 NYS 450 [aff 54 App. 
Div. 626 mem, 66 NYS 1128 mem]; 
Lowe v. Bennett, 27 Misc. 356, 58 


NYS 88; Emmons v. McMillan Co., 
20 Misc. 400, 45 NYS 1026 [app dism 
21 Misc. 638, 47 NYS 1099]; Rice 
v. Rice, 189 NYS 227; Mason v. 


Dutcher, 33 NYS 689, 24 NYCivProc 
345; Ingersoll v. Dixon, 20 NYS 810; 
Peo. v. New York Cent., etc., R. Co., 
15 NYS 225; Nordlinger v. McKim, 
14 NYS 515; Whitehall Lumber Co. 
v. Edmans, 4 NYS 721; Mussina v. 
Clark, 17 AbbPr 188; McGregor v. 
McGregor, 35 HowPr 385; Howell v. 
Knickerbocker L. Ins. Co., 24 HowPr 
475; Blake v. Elred, 18 HowPr 240; 
Nichols v. Jones, 6 HowPr 355; Ben- 
edict v. Dake, 6 HowPr 352; White 
v. Kidd, 4 HowPr 68, 2 CodeRep 47. 
But see Heaphy v. Hidlitz, 197 App. 
Div.845.5) OU8So WINS | 4281s" Wieselaniive. 
Brokaw, 77 App. Div. 310, 79 NYS 
244 (both ‘holding that authority to 
strike out irrelevant or redundant 
matter in a pleading extends to an 
entire count pleaded as a Separate de- 
fense or counterclaim); Stemmerman 
v. Kelly, 122 App. Div. 669, 107 NYS 
379 (holding that the objection that 
a defense is improperly incorporated 
in the several separate defenses of an 
answer should be raised by motion 
to strike); Nye v. Power, 123 NYS 
937 (holding that, in an action on a 
note executed by defendant to plain- 
tiff, an answer denying that defend- 
ant is indebted to plaintiff on the 
note in any sum is insufficient to raise 
an issue, and will be stricken as friv- 
olous and irrelevant). And see infra 


cn 


[§ 989 


entire pleading or separate count thereof,?® and will 
not lie to test the legal sufficiency of the pleading to 
state a cause of action or defense.?° 
held that, where relevant and irrelevant allegations 
are so intermingled that it is impossible to separate 
them without redrafting the pleading, all the parts so 
intermingled will be stricken out.°° 
ent code a “sham” answer or defense may be stricken 
out,?! but the only remedy for “frivolous” pleadings 
is a motion for judgment on the pleadings,*®? and a 
motion to strike out does not lie;** nor can plaintiff 
sustain a motion to strike out an answer as “frivo- 
lous” by invoking the provision of the code authoriz- 
ing the striking out of a “sham” answer or defense.?# 
There are cases, however, which hold that a demur- 
rer®> or an answer or defense?® may be stricken out 
apparently on the theory, either that 


But it has been 


Under the pres- 


SelOmor 

[a] “The sufficiency of an entire 
defense cannot be tested upon a mo- 
tion to strike out as irrelevant and 
redundant, because, where a defend- 
ant has pleaded facts which he deems 
sufficient to constitute a defense to 
the cause of action, he is entitled to 
have the sufficiency of such defense 
tested in an orderly way by demur- 
rer or motion for judgment on the 
pleadings.” Schieffelin v. Hylan, 178 
NYS 652, 662. 

{[b] “If the whole matter of the 
answer is no defence to the plaintiff's 
claim, the answer is insufficient and 
not irrelevant, in the meaning of the 
code.” Eabbricotti v. Launitz, 5 N. 
Y. Super. 748, 745, CodeRepNS 121. 

[c] Right to recover special dam- 
ages cannot be determined on motion 
to strike from the complaint all the 
allegations as to such damages. Fox 
v.. Chapman, .117 |) App.. Div) 2275. 102; 
NYS 3878, 38 NYCivProc 83; Paven- 
stedt .v. New York L. Ins. Co., 103 
App. Div. 36, 92 NYS 853; Molony v. 
Dows, 15 HowPr 261 [aff 2 Hilt. 247]. 

30. Squier v. Houghton, 225 App. 
Div. 221, 232 NYS 560; Burnham v. 
Hornaday, 223 App. Div. 218, 228 
NYS 246 [mod 130 Misc. 207, 223 
NYS 750]; Merchants’ Nat. Bank v. 
Prescott, 223 App. Div. 194, 228 NYS 
483; Prescott v. Guibord, 221 App. 
Div. 438, 223 NYS 297; Internation- 
al R. Co. v. Jaggard,. 204 App. Div. 
67,197 NYS 384; Cleaveland v. Boyn- 
ton, 165. App. Div. -39;, 150 NYS. 477 
[cit Colonizers’ Realty Co. v. Shatz- 
kin, 129 App. Div. 608, 114 NYS 74]; 
Gutta Percha, etc., Mfg. Co. v. Hol- 


man, 150 App. Div. 678, 135 NYS 
766; Conner v. Bryce, 170 NYS 94. 
31. Code Civ. Proc. § 538. 


Striking out sham answers or de- 
fenses see infra §§ 992-997. 


82. Code Civ. ‘Proc. § 537. . See 
supra § 958. 
33. Hagedorn-Merz Co. v. Burns, 


178 App. Div. 483, 165 NYS 99; Reese 
v. Walworth, 61 App. Div. 64, 69 NYS 
1115; Siriani v. Deutsch, 12 Misc. 213, 
34 NYS 26; Johnston v. Simpson- 
Crawford | Co.,. 115) NYS» 141, v1 
NYCivProcNS 253; Farmers’, etc.; 
Nat. Bank v. Rogers, 3 NYS 50. 


34. Johnston v. Simpson-Crawford 
oo 115 NYS 141, 1 NYCivProcNS 
35. Kips Bay Brewing, ete., Co. v. 


J. H. Tooker Printing Co., 174 NYS 
686 (holding that, if the argument 
is required to show that a demurrer 
is bad, it will not be stricken as friv- 
olous). 
36. 
York, 


Western Hlectric Co. v. New 
étc.,) Transp.) Mine). [80a Nyvs 
873; Nye v. Power, 123 NYS 937. 
[a] Denial of knowledge or infor- 
mation sufficient to form belief, if 
frivolous, as where the matter is pre- 
sumptively within the knowledge of 
defendant, may be stricken out on 
motion. Falk v. MacMasters, 197 
App. Div. 357, 188 NYS 795; Lazarus 


(Se ea a ae ee ae a ee ee ee 
For later cases, developmerts and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 989-992] 


such motion is authorized by the provision for judg- 
ment on the pleadings where the answer, etc., is 
frivolous,** or that the provision for striking out 


“sham” pleadings is applicable.*8 


Under Civ. Pract. Rules, rule 103, in effect October 
1, 1921, providing that “if any matter, contained in 
a pleading, be sham, frivolous, irrelevant,” ete., it 
maf be stricken out, a denial of knowledge or in- 
formation sufficient to form a belief may be stricken 
out as “frivolous” when the facts are presumptively 
within the knowledge of defendant.?® And the court 
may, under such provision, strike out irrelevant mat- 
ter even where it embraces an entire count pleaded 


as a separate defense.*® 


[§ 990] (e) Pleading Legal Conclusions.‘1 
pleading or paragraph thereof consists of nothing but 
legal conclusions or tenders merely an issue of law, 
- it may be stricken out on motion‘? as frivolous*? or 
irrelevant,** although it has been held that this does 
not apply to a challenge to the jurisdiction, for which 
no particular form of pleading is required.*® It has 
been held in some jurisdictions that a pleading con- 


v. Wiernicki, 195 App. Div. 830, 187 
NYS 194; Tallman v. Mitchell-Mc- 
Dermott Constr. Co., 153 NYS 629 
(where the matter so denied was of 
public record). 

{b] Defenses held not frivolous. 
—(1) Sam v. Mohawk Clothing Co., 
161 App. Div. 539, 146 NYS 567. (2) 
That a defense is argumentatively or 
inartificially stated is not a justifica- 
tion for the court holding it frivo- 
lous. Krebs v. Carpenter, 124 App. 
Div. 755, 109 NYS 482. (3) General 
denial not being frivolous as to the 
issue whether potatoes were injured 
by an alleged delay in transporta- 
tion, for which alleged injury recov- 
ery is sought, the defense cannot be 
stricken out as frivolous. Mudgett 
v. Grand Trunk R. Co., 65 Misc. 304, 
119 NYS 843. 

37. 'CoderCiv, Proc. §-537. 

88. Code, Civ. Proc. § 538. 

39. Royal Bank of Canada v. Wil- 
liams, 220 App. Div. 603, 222 NYS 
425. 

fal Denials held not frivolous.— 
Ansil Trading Corp. v. Hector, 225 
Anv. Div. 813 mem, 232 NYS 389 
mem. 

40. Hall v. U. S. Casualty Co., 125 
Mise. 517, 211 NYS 741. 

41. Striking out allegations of le- 
gal conclusions see infra § 1019. 

42. U. S.—Williams v. William B. 
Scaife, etc., Co., 227 Fed. 922; Taen- 
zer v. Chicago, etc., R. Co., 191 Fed. 
543, 112 CCA 153 [certiorari dism 223 
U. S. 746 mem, 32 SCt 533 mem, 56 
L. ed. 640 mem]; Gilchrist v. Hel- 
ena, etc., R. Co., 47 Fed. 593; Den- 
ver R., etc., Co. v. Union Pac. R. Co., 
34 Fed. 386. 

Ala.—Baker v. Lehman, 186 Ala. 
493, 65 S 321. 

Cal.—William Wilson Co. v. Train- 
Ornseuecal. A.) 43 748! P1954. 

Colo.—Tennis v. Barnes, 11 Colo. A. 
196. 52 P 1038. y 

Fla.—Forbes v. Ft. Lauderdale 
Mercantile Co., 83 Fla. 66, 90 S 821. 

Tll.— Hagen v. Lehmann, 234 Ill. A. 
395 [aff 317 Ill. 227, 148 NE 57]. 

Ind.—Hawes v. Coombs, 34 Ind. 455. 

JIowa.—Cooper v. French, 52 Iowa 
531, 3 NW 538. : 

Minn.—Dennis v. Nelson, 55 Minn. 
144, 56 NW 589. 

N. J.—Camden v. Greenwald, 66 N. 
J. L. 186, 48 A 1009. 

Nay .— Collins! v.. Burr, 1209 “App: 
Div. 116, 204 NYS 357; Clinckett v. 
Casseres, 205 App. Div. 710, 200 NYS 
178; Winslow Bros., etc., Co. v. Grace 
SS. Co., 133 Misc. 902, 233 NYS 448. 

Oh.—Knox County Bank v. Lloyd, 
18: Oh. St. 353. 

Pa.—Seranton Axle, etc.,. Co. v. 
Scranton Bd. of Trade, 29 Pa. Dist. 
783; Delaney v. Chester, 26 Pa. Dist. 


‘its defects of statement, 


PLEADING 


[49°Cer a 701 


taining any conclusions of law will be stricken off,*® 
since they cannot be disregarded as surplusage.** 
But in other jurisdictions it is held that the mere 


presence of a legal conclusion will not warrant strik- 


ing an entire paragraph.*% Nor willa paragraph of a 
complaint be stricken out where a conclusion of law 
pleaded therein contains a fact constituting a cause 
of action, or one which is essential to enable plaintiff 
to maintain his action.*® 

[§ 991] (f) Miscellaneous Objections. 
ing taking issue on immaterial matter only,°® or an 
unauthorized equitable defense to a legal cause of 
action,®? or an equitable plea consisting of matter 


A plead- 


which is a defense at law,*°? or an answer which is in 


ira 


Strike. 


62. But see Dietz v. American Agri- 
cultural Chemical Co., 29 Pa. Dist. 
691 (amendment permitted). 

Alta.—Strathdee v. Manufacturers 
ree Co., 2 Alta. L. 141, 11 WestLR 

Newfoundl.—Nardini v. Reid, 8 
Newfoundl. 92. 

[a] In action on accident policy, 
a plea which, instead of setting out 
a provision in the policy relied on 
to defeat recovery, simply states in 
an argumentative way the pleader’s 
idea of its meaning is bad, and will 
be struck out. Noble v. Travelers’ 
Ins; \Co:, GN. J: Sup.) bi AL 622° 

43. Dennis v. Nelson, 55 Minn. 144, 
56 NW 589. 

44. William Wilson Co. v. Trainor, 
27 Cal. A. 48, 148 P 954; Dennis v. 
Nelson, 55 Minn. 144, 56 NW 589. 

45. Witousek v. Ideal Food Prod- 
ucts Co., 197 Iowa 839, 197 NW 912. 

[a] Reason for rule.—‘‘Whatever 
either in 
substance or form, in this case, it 
furnished no legitimate ground for 
a motion to strike. A motion to 
strike, therefore, could serve no use- 
ful purpose, even to plaintiff. If his 
motion had been sustained, it would 
cure no defect of jurisdiction, if any; 
nor would it settle the question of 
jurisdiction. It was to his interest 
that the question of jurisdiction 
should be settled right, in advance 
of trial, with its attendant expense. 
Such is the purpose of the statute. 
The motion to strike, therefore, could 
perform only a dilatory function, 
though doubtless not intended as 
such. It was properly overruled.” 
Witousek v. Ideal Food Products Co., 
197 Iowa 8389, 841, 197 NW 912. 

46. Kennedy v. Scranton R. Co., 
29°Pa. Dist. 751; . Lutz v. Wright, -28 
Pa. Dist. 32. 

47. Lutz v. Wright, supra. 

Conclusions of law as constituting 
surplusage see supra § 84. 

48. Pierce v. Seaboard Air-Line R. 
Co., 122 Ga. 664, 50 SE 468. 

49. Dorsey v. Hall, 7 Nebr. 460. 

50. Ida.—Goldstein v. Krause, 2 
Ida. (Hasb.) 294, 13 P 232. 

I1]1.—Consolidated Coal Co. Vv. 
Peers, 166 Ill. 361, 46 NE 1105, 38 
LBA 6245 Kisher va Cook, 125) Th: 
280, 17 NE 763; McClure v. Williams, 
65 Ill. 390; Hitchcock v. Haight, 7 


Minn.—Catheart v. Peck, 11 Minn. 
45; Freeman v. Curran, 1 Minn. 169. 

N. J.—Howe v. Lawrence, 22 N. J. 
365) SM) 

Wash.—Williams v. Ninemire, 23 
Wash) 393, 63) P5384: 

51. Buller v. Sidell, 43 Fed. 116. 

52. Carlsen v. Ziehme, 53 Fla. 235, 
44.S 181; Robeson vy. Orlando First 


strike out a pleading as false or sham.*® 
codes and practice acts the power is generally con- 
ferred by express provisions;°? but the power con- 


effect a demurrer,®* may be stricken out. But if any 
material fact is traversed by the answer or reply it 
cannot be stricken.># 

[§ 992] (8) Sham Pleadings®*—(a) Power To 
At common law, the courts have power to 


Under the 


Nat. Bank, 42 Fla. 504, 29 S 325; Ba- 
con v. Green, 36 Fla. 326, 18 S 870: 
Johnston vy. Allen, 22 Fla. 224, 1 Am 


SR 180; Spratt v. Price, 18 Fla. 289. 
53. Denver R., etc., Co. v. Union 
Pac. R. Co., 34 Fed. 386; Granite 
Bldg. Corp. v. Greene, 25 R. I. 586, 
57 A 649. 
54. Herf,.ete.,. Chemical ‘Cou lv. 
Lackawanna Line, 78 Mo. A. 305; 


Philbert, etce., Mfg. Co. v. Dawson, 77 
soa A. 122; Gross v. Bock, 11 NYSt 

55. Cross references: 

Remedy in equity see Equity §§ 388, 

503;- 530, 570. 

Striking out false plea as embarrass- 

ing see infra § 1010. U 
What constitutes sham pleadings see 

supra §§ 82, 224. 

56. Ind.—Smith v. Webb, 5 Blackf. 
287; Rudisill v. Sill, 4 Blackf. 282; 
Henderson v. Reed, 1 Blackf. 347. 
nS peo eeen v. Jackson, 2 Minn. 

N. J.—Anonymous, 7 N. J. L. 160; 
In re Beam, 93 N. J. Eq. 593,117 A 613. 
ee Y.—Wayland v. Tysen, 45 N. Y. 

Oh.—Thomas v. Kalbfus, 97 Oh. 
St, 232, 119 NH 412) SwWhite: vo 1Cal- 
houn, 83 Oh. St. 401, 94 NE 743. 

Eng.—Remmington v. Scoles, [1897] 
2 Ch. 1; Shadwell v. Berthoud, 5 B. 
& Ald. 750 note, 7 ECL 409, 106 Re- 
print 1365; Richley v. Proone, 1 B. 
& C. 286, 8 ECL 123, 107 Reprint 107; 
Balmanno v. Thompson, 6 Bing. N, 


Cas MSs93 i Cie boiee lege mvepmint 
60; Bones v. Bunter, 1 Chit) 565, 18 
ECL 308; Vincent v. Groome, 1 Chit. 


182, 18 HCL 109; Blewitt v. Mars- 
den, 10 Hast 237, 103 Reprint 765; 
Nutt v. Rush, 4 Exch. 490, 154 Re- 
print 1307; Phillips v. Bruce, 6 M. 
& S. 134, 105 Reprint 1193; Penfold 
v. Hawkins, 2 M. & S. 606, 105 Reprint 
508; Bradbury v..Emans, 5 M. & W. 
595, 151 Reprint 251; Pierce v. Blake, 
2 Salk. 515, 91 Reprint 439. 

{a] From time immemorial, courts 
have stricken false pleas and frivo- 
lous counts from the record, in order 
to prevent the records from being un- 
necessarily encumbered. Anonymous, 
WIN Reo ey al 60 

{b] Under the old English prac- 
tice, plaintiff was permitted to treat 
a sham plea as a nullity and sign 
judgment as for want of a plea. Ru- 
disill v. Sill, 4 Blackf. (Iind.) 282; 
Morton v. Jackson, 2 Minn. 219; 
Smith v. Backwell, 4 Bing. 512, 13 
HCL 612, 130 Reprint 865; Blewitt 
My raed 10 Hast 237, 103 Reprint 

57. See statutory provisions. 

[a] In New York, where an affirm- 
ative defense is not frivolous on its 
face, but as to which proof of al- 
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ferred by statute is usually only that exercised at 
common law,°® and the power to strike is inherent 
in the court whether authorized by statute or not.°® 
An answer may be stricken out either as sham or 
frivolous but not, it has been held, on the ground that 
The fact that a defense 
is demurrable does not preclude a motion to strike it 


it is sham and Pealow. oe 


out as sham.®1 
[§ 993] (b) Pleading or Parts 


May Be Stricken—aa. In General. 
strike out sham pleadings includes sham replies.®? 
It is generally held, however, that neither a com- 
plaint®? nor a demurrer®é can be stricken out as sham 
where the statute merely authorizes the striking out 
But a complaint 
may be stricken as sham where the statute author- 
“or other pleading” 


of sham “answers and defenses.” 


izes the striking of an answer 


legations of fact contained therein is 
challenged, plaintiff's proper remedy 
is to strike out the defense as sham, 
under Civ. Pract. Rules, rule i104. 
Horvath v. Brettschneider, 131 Misc. 
618, 227 NYS 109. 

58. Wayland v. Tysen, 45 N. Y. 
281 [rev 9 AbbPrNS 79]; Humble 
v., McDonough, 5 Mise. 508, 25 NYS 
965; Manufacturers’ Bank v. Hitch- 
cock, 14 HowPr (N. Y.) 406; Wer- 
theimer v. Morse, 10 Oh. Dec. (Re- 
print) 814, 23 CineLBul 455; Chip- 
man y. Ritchie, 5 N. S. 710. 

59. Minn.—Barker v. Foster, 29 
Minn. 166, 12 NW 460. 

Nebr.—Upton y. Kennedy, 36 Nebr. 
66, 53 NW 1042. 

Niied=2In re Beam, 93 N. J. Eq. 
DOS erat) eAcuOLS. 

Oh.—White v. Calhoun, 83 Oh. St. 
401, 94 NE 743. 

Wash.—Larson Vv. Winder, 14 
Wash. 647, 45 P 315. 

[a] Prerogative court has inher- 
ent power to strike out a_ pleading 
as sham. In re Beam, 93 N. J. Eq. 
598, LLT -AL) 613, } 

60. National Surety Co. v. Mulli- 
gan, (N. J.) 146 A 372. 


61. Lee Bank v. Kitching, 20 N. Y. 
Super. 664, 11 AbbPr 435. 
62. Bollen v. Woodhams, 68 Colo. 


322, 190 P 427; Sheets v. Ramer, 125 
Minn. 98, 145 NW 787; Katz v. Wein- 


schelblatt, 209 App. Div. 606, 205 
NYS 76. 

63. Lowe v. Thompson, 86 Ind. 
503; Schottenfels v. Massman, 16 Oh. 
A. 78. 


fa] It is error, on affidavit fur- 
nished by defendant, for the court to 
grant a motion to strike the petition 
from the files on the ground that 
“said petition is a sham and the alle- 
gations of the petition are untrue.’ 
Schottenfels v. Massman, 16 Oh. A. 


8. 

64. Larco v. Casaneuava, 30 Cal. 
560; Kain v. Dickel, 46 HowPr (N. 
Y.) 208. 

Tilden v. Louisville, etc., Fer- 
ry Co., 157 Ind. 5382, 62 NE 31; Lowe 
v. Thompson, 86 Ind. 503; Stars v. 
Hammersmith, 31 Ind. A. 610, 67 NE 
554. 

66. MRudisill v. Sill, 4 Blackf. (Ind.) 
82. 

Striking out demurrer in equity see 
Equity § 503. 

67. Schlesinger v. Wise, 106 App. 
Div. 587, 94 NYS 718; Saratoga 
Springs First Nat. Bank v. Slattery, 
4 App. Div. 421, 38 NYS 859; Baum’s 
Castorine Co. v. Thomas, 92 Hun 1, 
37 NYS 9138; Albany County Bank 
v. Rider, 74 Hun 349, 26 NYS 490; 
Collins v. Suau, 30 N. Y. Super. 94; 
Briggs v. Freedman, 9 NYCivProc 
738; Remsen v. Hoyt, 1 NYLRec 46; 
Whitford v. Zinc, 28 N. S. 531. See 
also Conrad Rubber Co. v. Goodyear 
Tire, etc., Co., 15 F. (2d) 193 (hold- 
ing that the practice of striking out 
a cross petition against plaintiff was 
not sufficiently supported in Ohio de- 


LL EL LS: 
- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PLEADING 


sham.®5 


Thereof Which 
The power to 


as 


cisions to warrant such course in a 
federal court), 


68. Patrick v. McManus, 14 Colo. 
65, 23. P 90, 20 AmSR 253); Monitor 
Drill Co. v. Moody, 93 Minn. 232, 100 
NW 1104. 

‘69. Greenbaum v. Turrill, 57 Cal. 
285; Robertson v. Moir, 88 Ill. A. 


355; Wayland v. Tysen, 45 N. Y. 281; 
Dwan v. Massarene, 199 App. Div. 872, 
192 NYS 577; Mier v. Cartledge, 8 
Barb. (N. Y.) 75, 2 CodeRep 125; Fel- 
lows v. Muller, 38 N. Y. Super. 137, 
48 HowPr 82; Humble v. McDon- 
ough, 5 Mise. 508, 25 NYS 965; Farm- 
ers’, Bank v. Smith, 15 HowPr 
329; Broome County Bank 
Vv. Lewis, 18 Wend. CN. Y:)- 565; Rier- 
son v. Evans, 1 Wend. (N. Y.) 30; 
Kline v. Harris, 30 N. D, 421, 152 NW 
687, AnnCas1917D 1176. Contra Han- 
na v. Mitchell, 202 App. Div. 504, 196 
NYS 43 [aff 235 N. Y. 534 mem, 139 
NE 724 mem]. 

70. Coykendall v. Robinson, 39 N. 
J. L. 98. Contra Walter v. Walter, 
SOONG Al Ts A262% 

71. Dwan v. Massarene, 199 App. 
Div. 872, 192, NYS 577. 

72. Cal.—Lybecker v. Murray, 58 
Cal. 1863) May, v. Cobbj.515 Gal’, 313. 
See Shasta Bank v. Boyd, 99 Cal. 604, 
34 P 337 (holding it error to strike 
out a general denial where the com- 
plaint was unverified). But see Gay 
v. Winter, 34 Cal. 153 (answers con- 
sisting of denials which do not ex- 
plicitly traverse the material allega- 
tions of the complaint may be strick- 
en out). 

Dak.—Samuel Cupples Wooden 
Ware Co. v. Jensen, 4 Dak. 149, 27 
NW. 206, 28 NW 198. 

Kan.—In re Bartholomew, 41 Kan. 
273, 21 P 275. 

Nebr. —Upton vy. Kennedy, 36 Nebr. 
66, 53 NW 1042. 

N. Y.—Farmers’ Nat. Bank v. Le- 
land, 50 N. Y. 673;~Newman vy. Liv- 
ingston County, 45 N. Y. 676; Thomp- 
son v. Erie R. Co., 45 N. Y. 468 [overr 
in effect Kay v. Whittaker, 44 N. Y. 
565 (so far as it held that a general 
denial could be stricken out as 
sham)];' Wayland v. Tysen, 45 N. 
Y. 281 [expl Peo. v. McCumber, 18 
N. Y.. 315, 72 AmD 515° (which had 
erroneously been construed as hold- 
ing the contrary)]; Ficklen Tobacco 
Co. v. Friedberg, 196 App. Div. 409, 
187 NYS 561; Rockowitz v. Siegel, 
151 App. Div. 636, 186 NYS 192; Roch- 
kind v. Perlman, 123 App. Div. 808, 
108 NYS 224, 1151; Schlesinger v. 
Wise, 106 App. Div. 587, 94 NYS 718; 
Blum yv. Bruggemann, 58 App. Div. 
377, 68 NYS 1065; Howe v. Elwell, 
57 App. Div. 357, 67 NYS 1108; Rob- 
ertson v. Rockland Cemetery Impr. 
Co., 54 App. Div. 191, 66 NYS 632; 
Barrie v. Forston, 35 App. Div. 404, 
54 NYS 841; Rochester Cent. Bank 
vi, Thein, 76 fun. S01, 28 Niviseus 2 
Albany County Bank vy. Rider, 74 
Hun 349, 26 NYS 490; Wilson v. 
Eastman, etc., Co., 56 Hun 194, 9 NYS 


. 


[§§ 992-994 


And at common law it seems that a demur- 
rer, where false, should be stricken out.®® 
Counterclaims. 
tions that a counterclaim is not an answer or de- 
fense within statutory provisions for striking out 
sham answers or defenses.°* 
tions a contrary rule obtains.*® 
[§ 994] bb. ‘Denials. 
issue cannot be stricken at sham,°® although some au- 
thorities have held otherwise;7° but sham special 
pleas could be stricken out, although technically well 
pleaded in form and substance.7+ 
codes and practice acts, the general rule is that an an- 
swer containing a sufficient general or specific denial 
of all or a part of the material allegations of the 
complaint cannot be stricken as sham,*? especially if 


It has been held in some jurisdic- 


But in other jurisdie- 


At common law the genéral 


And under the 


189; Robert Gere Bank v. Inman, 51 
Hun 97,"5.)NYS)457) [afi 115 IN. -¥eGo0, 
mem, 21 NE, 1118 mem]; Martin v. 
Erie Preserving Co., 48 Hun 81 
NYSt. 614,.14 NYCivProc 224; 
berger v. ‘Webb, 24 Hun 347; 
v. Jaroslauski, 64 Barb. 463; 
well v. Bushnell, 14 Barb. 
HowPr 171; Fellows v. Muller, 38 N. 
Y. Super. 137, 48 HowPr 82; Ward 
v. Waterhouse, 25 N. Y. Super. 653; 
Gibbs v. Title Guaranty, etc., Co., 79 
Misc. 247, 189 NYS 945 [aff 165 App. 
Div. 985 -mem, 150 NYS 1087 mem]; 
Nichols v. Coreoran, 38 Mise. 671, 78 
NYS 242; Schmidt v. McCaffrey, 34 
Misc. 693, 70 NYS 1011; Fromme y. 
Schwoerer, 30 Misc, 825, 61 NYS 1108; 
Belsena Coal Min. Co. v. Liberty 
Dredging Co., 26 Misc. 846, 55 NYS 
747 [aff 27 Mise. 191, 57 NYS 739]; 
Meurer v. Brinkman, 25 Misc. 12, 53 
NYS 770; Von Hagen v. Waterbury 
Mfg. Co., 22 Misc. 580, 49 NYS 465, 
27 NYCivProc 148; Humble v. Mc- 
Donough, 5 Misc. 508, 25 NYS 965; 
Gardenier v. Eldred, 4 Misc. 505, 25 
NYS 870; Zivi v. Hinstein, 2 Misc. 
177, 21 NYS 583; Reynolds: v- roe? 
16 NYS=792; Taylor v. Smith, 8 NYS 
519; Miller v. Hughes, 13 AbbPr 
93 note, 21 HowPr 442; Goedel v. 
Robinson, 1 AbbPr 116; Schultze v. 
Rodewald, 1 AbbNCas 365 (where the 
allegations of the complaint were ad- 
mitted by defendant on examination 
before trial); Butterfield v. Macom- 
ber, 22 HowPr 150; Farmers, etc., 
Bank v. Smith, 15 HowPr 329; Grant 
v. Power, 12 HowPr 500; Benedict v. 
Tanner, 10 HowPr 455; Winne v. 
Sickles, 9 HowPr 217; Livingston Va 
Finkle, 8 HowPr 485;° White v. Ben- 
nett, 7 HowPr 59; Seward vy. Miller, 
6 HowPr 312. Contra Mier v. Cart- 
ledge, 8 Barb. 75, 2 CodeRep 125 (un- 
less denial is ver ified) ; Agawan Bank 
v. Egerton, 23 N. Y. Super. 669; Claf- 
lin v. Griffin, 21, iN. é Super. 689; 
Ashley v. Royal Indemn. Co., 125 Misc. 
161, 210 NYS 513 (holding, however, 
that a denial will not be stricken out 
unless it appears on its face to be 
sham); Nagle v. Harriman, 121 Misc. 
264, 201 NYS 215 (holding that the 
remedy formerly applied to sham af- 
firmative allegations may now also 
be applied to sham denials, but that 
a dénial of an evidentiary fact will 
not be stricken out as sham if it is 
interposed in good faith and there is 
any ground for argument as to its 
truth); Cavanagh v. Ocean Steam 
Nav. Co., 11 NYS 547, 19 NYCivProc 
315; Elizabethport Mtg. Co. v. Camp- 
bell, 13 AbbPr 86; Corbett v. Eno, 13 
AbbPr 66, 22 HowPr 8. 

S. C.—Southern Cotton Oil» Coma. 
Bryant, 136 8._C. 453, 134 SE 508; 
Sore v. Anderson, oe Cl 438, 

S. D.—King v. Waite, 10 S. D. 1, 
70 NW 1056; Green v. Hughitt School 
Tp., 5 S. D. 452, 59 NW 224 

‘Wash.—Larson v. Winder, 14 Wash. 
647, 45 P 315. 

Man.—Woods v. 

[a] 


Tees, 5 Man. 256. 
Denials labeled as defenses 


§ 994] 
verified." 


sisting of new matter.74 


But some courts refuse to make any dis- 
tinction between a general denial and defenses con- 
It has been held that a gen- 
eral denial was properly stricken out as sham, where 
material allegations were affirmatively answered in 
response to written interrogatories, leaving nothing 
upon which the general denial could be based.*® 
Denials on information and belief or of knowledge 
or information sufficient to form a belief. In some 
jurisdictions a denial upon information and belief,*® 
or of knowledge or information sufficient to form a 
belief,’7 may be stricken out as sham where the mat- 
ter is actually or presumptively within the knowledge 
of defendant, and this rule has been held applicable 


PLEADING 


false.7? 


where the subject of denial is a matter of record 


will not be stricken on plaintiff's 
motion therefor, since to strike out 
the denials would result in an ad- 
mission of plaintiff’s causes of action. 
Lopp v. Lopp, 191 App. Div. 500, 181 
NYS 476. 

[b] Specific denial cannot be 
stricken out as sham, even where in- 
eonsistent with a separate defense 
set up in the answer. Schlesinger v. 
Wise, 106 App. Div. 587, 94 NYS 718; 
Schlesinger v. McDonald, 106 App. 
Div. 570,.94 NYS 721. 

[ce] General denial of part of com- 
plaint.—Where an answer contained 
a general denial of several allega- 
tions of the complaint, as to those 
allegations the answer is as fully a 
general denial as is an answer deny- 
ing the whole complaint. New York 
Mut. L. Ins. Co. v. Toplitz, 58 App. 
Div. 188, 68 NYS 680. 

[d] It is immaterial that the an- 
swer is not verified—Ransom y. An- 
derson, 9 S. C. 438. 

{e] Fact that defendant makes ad- 
missions in his opposing affidavit in- 
consistent with his answer and which 
seem to sustain plaintiff’s case does 
not authorize the striking out of a 
denial as sham. King v. Waite, 10 
aoe ot WON We 10562 

[f] Answer which is in effect a 
general denial cannot be stricken out 
as sham. Loranger vy. Big Missouri 
Min. Co., 6 S. D. 478, 61 NW 686. 
And see cases supra this note. 

73. Adams vy. Western, etc., R. Co., 
161 Fed. 777 (New York rule); Prich- 
ard v. Kimball, 190 Cal. 757, 214 P 
863; Greenbaum v. Turrill, 57 Cal. 
285; Samuel Cupples Wooden Ware 
Co. v. Jensen, 4 Dak. 149, 27 NW 206, 
28 NW 193; Thompson v. Erie R. Co., 
45 N. Y. 468; Wayland v. Tysen, 45 
N. Y. 281 [rev 9 AbbPrNS 79]; Duke 
v. Grant, 126 App. Div. 383, 110 NYS 
568; Neuberger v. Webb, 24 Hun (N. 
Y.) 347; Caswell v. Bushnell, 14 Barb. 
(N. Y.) 393, 7 HowPr 171; Rodger 
Weiss: 130 Mise. 168, 223 NYS 401; 
Henderson v. Manning, 5 NYCivProc 
221; Miller v. Hughes, 13 AbbPr (N. 
Y.) 93 note, 21 HowPr 442; Gregory 
Vie Wire ity ill. eA bier CN. Yo.) 4 hes 
Gregg v. Reader, 15 HowPr (N._ Y.) 
871; Catlin v. McGroarty, CodeRepNS 
CN. ¥.), 291. And see Loranger. v. 
Big Missouri Min. Co., 6 S. D. 478, 
61 NW 686 (holding: that ordinarily 
a verified answer in the form of a 
general denial of material facts will 
not be set aside as sham, at least up- 
free unsupported affidavit of plain- 
tiff). 

fa] In North Dakota (1) it has 
been held that a verified answer, con- 
sisting of a general denial, cannot be 
stricken out as sham upon an_affi- 
davit showing it to be false. Kline 
v. Harris, 30 N. D. 421, 152 NW 687, 
AnnCas1917D 1176; Gjerstadengen 
v. Hartzell, 8 N. D. 424, 79 NW 872. 
(2) On the other hand’ it has been 
held that, where a complaint is duly 
verified, and is based on a judgment 
roll or matter of record which can- 
not be denied in good faith, defend- 
ant has no right to interpose a false 
and sham answer _in the form of a 
general denial, and on proper motion 
the answer should be stricken. Kline 


v. Harris; 37 N. D. 179, 163 NW 268. 
See Gjerstadengen vy. Hartzell, supra 
(specific denial may be stricken where 
its falsity is apparent from a bare 
inspection of the pleadings, and wiih- 
‘out the aid of extrinsic proof). 

Striking out verified pleadings gen- 
erally see infra § 995. 

74, . S.—Oregonian R. Co. v. Ore- 
gon R., ete., Co., 22 Fed. 245, 10 Sawy. 
464 [rev on other grounds 130 U. S. 
LS SCt- 4095732 Lseed. 18371) 

Minn.—Stein v. Kelly, 173 Minn. 
613, 216 NW 792; Deckert v. Schwartz, 
163 Minn. 424, 204 NW 164; Bronzin 
Holding Co. v. Larson, 163 Minn. 98, 
203 NW 446; Independent Silo Co. 
v. Hanson, 156 Minn. 335, 194 NW 
879; St. Cloud First Nat. Bank v. 
Lang, 94 Minn. 261, 102 NW 700; 
Bardwell-Robinson Co. v. Brown, 57 
Minn. 140, 58 NW 872; Stevens v. 
McMillin, 37 Minn. 509, 35 NW 372; 
C. N. Nelson Lumber Co. v. Richard- 
son, 31 Minn. 267, 17 NW 3888 [overr 
Morton v. Jackson, 2 Minn. 219]. See 
McDermott v. Deither, 40 Minn. 86, 
41 NW 544 (where, however, the mo- 
tion was denied because it was not 
clearly shown that the answer was 
interposed in bad faith or was clear- 
ly and indisputably sham). 

N. J.—Coykendall v. Robinson, 39 

Walter v. Walter, 35 N. 


IN. Ul ea 98; 

J. L. 262. 

FPN C.—Schehan v. Malone, 71 N. C. 
Oh.—Wertheimer v. Morse, 10 Oh. 

Dec. (Reprint) 814, 23 CincLBul 455; 

Butterick Pub. Co..v. Smith, 24 OhNP 


NS 578. Compare Werk v. Christie, 
ae Cir. ‘Ct 439; 16, .Oh: -Cir, \Dec: 


Wis.—Pfister v. Wells, 92 Wis. 171, 
65 NW 1041 (statute). 

[a] Denial of indebtedness in an 
action on a judgment will be stricken 
out. Buller y. Sidell, 43 Fed. 116. 

{b] General denial admitting prac- 
tically every fact alleged in com- 
plaint will be stricken out as sham. 
Silberman yv. Niles, 171 Minn, 405, 214 


NW 261. 
ris Jones v. State, (Ind.) 163 NE 
76. Moscow First Nat. Bank v. 
Martin, 6 Ida. 204, 55 P 302. 
77. . S.—Buller v. Sidell, 43 Fed. 
116; Oregonian R. Co. v. Oregon BR, 
etc., Co., 22 Fed. 245, 10 Sawy. 464 


[rev on other grounds 130 U. S. 1, 
9 SCt 409, 32 L. ed. 837]. 

Cal.—Sloane v. Southern California 
Bees 111 Cal. 668, 44 P 320, 32 LRA 

Minn.—Wheaton v. Briggs, 35 Minn. 
470, 29 NW 170; C. N. Nelson Lum- 
ber Co. v. Richardson, 31 Minn. 267, 
17 NW 3888 [overr Morton v. Jackson, 
2 page 219]. 

N. D.—Gjerstadengen v. Hartzell, 
8 N. D. 424, 79 NW 872. 

S. G—Union Guano Co. v. Garri- 
son, 130 S. C. 404, 126 SE 133; John- 
ston Bank v. Fripp, 101 S. C. 185, 85 
SE 1070. 

See Loranger v. Big Missouri Min. 
Co., 6 S. D. 478, 61 NW 686 (dictum). 

{a] Illustration.—A denial of 
knowledge or information sufficient 
to form a belief as to the recovery 
of the judgment sued upon will be 


which could be easily seen by defendant.** 
other hand, it has been held that such a denial will 
not be stricken unless it plainly appears that it is 
In New York it has been held in some eases 
that a denial on information and belief or of knowl- 
edge or information sufficient to form a belief, as 
authorized by the code, 
sham,*° while in others it has been held that, where 
such a denial is palpably false, that is, where the 
pleader, in the nature of things, must have had 
knowledge of the facts so denied, a motion to strike 
out the denial as sham is the proper remedy.*? 
in any event, a denial of this kind will not be stricken 
out as sham where there is nothing to show its falsity, 
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On the 


cannot be stricken out as 


But, 


stricken out as sham where it ap- 
pears by defendants’ own papers that 
they entered a general appearance 
by attorney in the action in which 
the judgment was recovered. Buller 
v. Sidell, 43 Fed. 116. 

[b] Alternative remedies.—When 
a denial of knowledge concerning a 
matter alleged, in the complaint is 
followed by a direct averment neces- 
sarily implying such knowledge, ei- 
ther the denial may be stricken out 
as sham or the averment as redun- 
dant. Oregonian R. Co. v. Oregon R., 
ete:, Co, 27 Fed. 277. 

78. U. S.—Wallace v. Bacon, 86 
Fed. 553. 

Ida.—Moscow First Nat. Bank v. 
Martin, 6 Ida. 204, 55 P 302. : 

Minn.—Wheaton v. Briggs, 35 Minn. 
470, ae NW 170. 

N. D.—Gjerstadengen v. Hartzell, 
8 N. D. 424, 79 NW 872. 

Oh.—Wentzel v. Zinn, 10 OhS&CP 
Oy rst OnINGE Jol ae 

fa] TIllustration.—A denial as to 
matters of record in judicial pro- 
ceedings without any knowledge as 
to whether the answer was true and 
without any effort to ascertain wheth- 
er it was false or true is properly 
stricken as sham. Wertheimer v. 
Morse, 10 Oh. Dec. (Reprint) 814, 24 
CincLBul 455. 

79. Oregonian R. Co. v. Oregon R., 
ete., Co., 22 Fed. 245, 10 Sawy. 464 
[rev on other grounds 130 U. S. 1, 
9 SCt 409, 32 L. ed. 837]. See Ram- 
sey v. California Packing Corp., 51 
Cal. A. 517, 201 P 481 (where matters 
denied were not presumptively with- 
in the knowledge of the pleader). 

80. Neubauer v. American Seating 
Co., 171 Fed. 273 (construing New 
York statutes); Farmers’ Nat. Bank 
v. Leland, 50 N. Y. 673; Rockowitz 
v. Siegel, 151 App. Div. 636, 136 NYS 
92% Schlesinger v. McDonald, 106 
App. Div. 570,.94 NYS 721; Hopkins 
v. Meyer, 76 "App. Div. 365, 78 NYS 
459; Ginnel v. Stayner, 71 "App. Div. 
540, 75 NYS 887; Alexander v. Aron- 
son, 65 App. Div. 174, 72 NYS 640; 
Howe v. Elwell, 57 App. Div. 357, 67 
NYS 1108; Gallagher v. Merrill, 13 
App. Div. 182, 43 NYS 303; Robert 
Gere Bank v. Inman, 51 Hun 97, 5 
NYS 457 [aff 115 N. *Y. 650 mem, 21 
NE 1118 mem]; Colt v. Davis, 50 
Hun 366, 3 NYS 354; Martin v. Erie 
Preserving Co., 48 Hun S1.)) Dist 
614, 14 NYCivProc 224; Grocers Bank 
wy .O Rorke, 6° Hun GNU.) Cas- 
well v. Bushnell, CNaGys} 
393, 7 HowPr 171; Fellows v. Mul- 
ler, 38 N. Y. Super. 137, 48 HowPr 
82; Nichols v. Corcoran, 38. Misc. 
671, 78 NYS 242; Humble v. MeDon- 
ough, 5 Misc. 508, 25 NYS 965; Zivi 
v. Einstein, 2 Misc. 177, 21 NYS 583 
[rev 1 Mise. 212, 20 NYS 893, 894]; 
Macauley v. Bromell, etc., Printing 
Co., 5s NY.Civ Proe 4311, 14” AbbNCas 
316, 67 HowPr 252; Roby v. Hallock, 
5: AbbNCas .(N. -Y¥Y.) 86, 55 HowPr 
412; Deuel v. Sanford, 67 HowPr 
(N. Y.) 354; Davis v. Potter, 4 HowPr 
(N. Y.) 155, 2 CodeRep 99. 

81. Harley v. Plant, 210 N. Y. 405, 
104 NE 946; Kirschbaum v. Esch- 
mann, -205 N. Y. 127, 98 NE 328; 
Corn Products Refining Co. v. Trans- 
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[8§ 994-997 


and knowledge is not imputable to the pleader.*? rable part of it is sham.*? However, if a part of an 

[§ 995] cc. Verified Pleadings. In some jurisdic- | answer is false and a part true, but the part that is 
tions a verified answer cannot be stricken as sham,’* | true, standing alone, does not constitute a defense, 
unless defendant’s own affidavits show that it is | the whole answer may be stricken as sham.** And 
false;84 while in other jurisdictions the right to strike | an answer which is sham as to two of the defend- 


out is independent of whether the pleading is veri- | ants will be stricken out as to them, although it is 
fied or unverified.** good as to the other defendant.*® 

[§ 996] dd. Defense Sham in Part or Sham as to [§ 997] (c) Propriety of Granting Motion. The 
Part of Defendants. The motion to strike a plead- | motion to strike out a pleading or defense as sham is 


ing as sham can be directed only against an entire | not looked on with favor and will be granted only 
answer or an entire defense,** and an entire answer | where the falsity clearly appears,®° particularly when 


will not be stricken out upon a showing that a sepa- 


marine Corp., 220 App. Div. 731, 221) opposing a motion to strike out. 


NYS 679; Sherman v. Boehm, 13 Daly | Moore v. May, 117 Wis. 192, 94 NW | 


42, 15 AbbNCas 254, 7 NYCivProc|45; Pearson v. Neeves, 92 Wis. 319, 
34, 1 HowPrNS 278; Hyland v. Mont- |! 66 NW 357; Pfister v. Wells, 92 Wis. 
gomery, 88 Misc. 295, 150 NYS 613; / 171, 65 NW 1041. 
Maiden v. Gerson, 182 NYS 225; Mc- | Verified denials see supra § 994 
Neil Lumber Co. v. Chase, 154 NYS | text and note 73. 
872 (denial relating to personal acts| 84 Atkiengesellschaft Arnold B. 
of pleader); Sharp v. Sharp, 145 NYS; Heine & Co., Inc. v. Newmark, 65 
6; Cavanagh v. Ocean Steam Nav. | Misc. 51, 119 NYS 191. 
Conve NGY S125 47, LOIN Civ erolG y3iL5) 85. State v. Webber, 96 Minn. 422, 
Commonwealth Bank v. Pryor, 11/105 NW 490, 113 AmSR 630; Pfaen- 
AbbPrNS (N. Y.) 227;, Kay v. Church-| der v. Winona, etc., R. Co., 84 Minn. 
ill, 10 AbbNCas (N. Y.) 85 faff 25 |'224, 87 NW 618; White v. Moquist, 
Hun 198]; Roblin v. Long, 60 HowPr | 61 Minn. 103, 63 NW 255; Stevens v. 
(CN. Y.) 200. McMillin, 37 Minn. 509, 35 NW 372; 
82. Ansil Trad. Corp. v. Hector, 225 | Wheaton v. Briggs, 35 Minn. 470, 29 
App. Div. 813 mem, 232 NYS 389) NW 170; C. N. Nelson Lumber Co. v. 
mem; Schubach v. Moyses, 207 App.| Richardson, 31 Minn. 267, 17 NW 
Div. 424, 202 NYS 102; Reese v. Wal- | 388 [overr Morton v. Jackson, 2 Minn. 
worth, 61 App. Div. 64, 69 NYS 1115; | 219]; Barker v. Foster, 29 Minn. 166, 
Webb v. Foster, 45 N. Y. Super. 311;|12 NW 460; -Hayward v. Grant, 13 
Ashley. v. Royal. Indemn. Co., 125} Minn. 165, 97 AmD 228; Conway v. 
Mise. 161, 210 NYS 513; Cavanagh | Wharton, 13 Minn. 158; Coykendall 
v. Ocean Nav. Co., 11 NYS 547, 19|v. Robinson, 39 N. J. L. 98. 
NYCivProc 315. ; [a] As affecting measure of proof. 
83. Adams v. Western, etec., R. Co.,|—The fact of a verification does not 
161 Fed. 777 (New York rule); Prich- affect the question whether a plead- 
ard v. Kimball, 190 Cal. 757, 214|ing should be stricken as sham ex- 
P 863; Greenbaum vy. Turrill, 57 Cal. | cept, perhaps, as to the measure of 
285; Samuel Cupples Wooden Ware] proof which the court should re- 
Co. v. Jensen, 4 Dak. 149, 27 NW 206, } quire. Barker v. Foster, 29 Minn. 166, 
28 NW 193; Wayland v. Tysen, 45 N.|12 NW 460. 
Y. 281 [expl Peo. v. McCumber, 18 N. Propriety of granting motion to 
Y. 315, 72 AmD 515 (apparently to} strike out verified pleadings see infra 
the contrary as not involving the] § 997. 
point)]; Wexler v. Merovitz, 125 86. Winslow v. Ferguson, 1 Lans. 
App. Div. 924, 110 NYS 5; Rochester] (N. Y-) 436; Germofert Mfg. COnnve 
Cent. Bank v. Thein, 76 Hun 571, 28} Scruggs, O78 Sac 396, 81 "SE 667; 
NYS 232; Barnes v. West, 16 Hun} Germofert Mfg. Co. v. Delleney, 97 
(N. Y.) 68; Mier v. Cartledge, 8 Barb. |S. C. 395, 81 SE 667; Germofert Mfg. 
(N. Y.) 75 [rev 4 HowPr 115]; Wil-| Co. v. Castles, 97 S. C. 389, 398, 81 
liams v. Sholto, 6 N. Y. Super. 641;|} SE 665 [quot Cyc]. See Scofield v. 
Rodger v. Bliss, 130 Mise. 168, 223] State Nat. Bank, 9 Nebr. 316, 2 NW 
NYS 401; Smith v. Homer, 15 Misc.| 888, 31 AmR 412 (where an answer 
403, 36 NYS 1089; Barney v. King,| raises an issue of fact, the ques- 
13 NYS 685 [rev on other grounds 13} tion of its truth or falsity cannot be 
NYS 687]; Henderson v. Manning, 5} determined by a motion to strike out 
NY Civ Proc -221: See Schnitzer v.| portions of it upon the ground that 
Schaefer, 10. App. Div. 173, 41 NYS|its statements are false). 


908 (holding that, if a verified an- 87. Minn.—Schmitt v. Cassilius, 31 
swer can be stricken out as sham, its} Minn. 7, 16 NW 453. 
falsity must clearly appear). Com- N. J.—Mirkin v. Bowker, (Ch.) 133 


pare Continental Bldg., etce., Assoc. | A 41. 

Vv. Bogegess, 145 > Cal. 30, 78 BP 245 N. Y.—Colt v. Davis, 50 Hun 366, 

(which seems to imply that a verified | 3 NYS 354. 

answer could be stricken from the Ss. C.—Germofert Mfg. Co; Vie 

files if shown unquestionably to be| Scruggs, 97 S. C. 396, 81 SE 667; 

false). Contra Claflin v. Griffin, 21 | Germofert Mfg. Co. v. Delleney, 97 

N. Y. Super. 689; Fleury v. Roget, 7/S. C. 395, 81 SE 667; Germofert Mfg. 

N. Y. Super. 646, 9 HowPr 215; Hen-| Co. v. Castles, 97S. CO 889, S985. OL 

ry, vo Howler; 3 Daly (N. VY.) 199; | Sh 665 [quot ‘Cyel; Ransom vy. An- 

Lawrence v. Derby, 15 AbbPr (N. Y.) | derson, 9 S. C. 438. 

346 note, 24 HowPr 133; Manufac- Wine Teivis: v. McBride, 18 Wis. 

turers’ Bank v. Hitchcock, 14 HowPr | 316. 

(N. Y.) 406; Fleury v. Brown, 9 [a] Answer which consists in part 

How Pr sCNe ey.) 217 of denial of the complaint cannot be 
[a] In Oregon the rule is stated} stricken out as sham. Colt v. Davis, 

to be that the court will not deter-|50 Hun 366, 3 NYS 354. 


mine on affidavits whether a verified 88. Segerstrom v. Holland Piano 
answer is sham. Pacific Mill Co. v.| Mfg. Co., 160 Minn. 95, 199 NW 897; 
Inman, 50 Or. 22, 90 P 1099. Winslow v. Ferguson, 1 Lans, (N. Y.) 
[b] In South Dakota it is held| 436. 

that a verified general denial cannot 89. Bardwell-Robinson Co. 

be stricken out as sham, at least up-| Brown, 57 Minn. 140, 58 NW 872, 
on the unsupported affidavit of plain- 90. U. S.—Conrad Rubber Co. v. 
tiff. Loranger v. Big Missouri Min.| Goodyear Tire, etc., Co., 15 F. (2d) 
Co., 6 S. D. 478, 61 NW 686. 198; Bachman v. Everding, 2 F. Cas. 


{c] In Wisconsin it is provided | No. 708, 1 Sawy. 70. 
by statute that no defense shall be Alaska.—U,. S. v. Lynch, 7 Alaska 
deemed shain when the truth there- | 568. 
of is supported by the affidavit of Cal.—Continental Bldg., ete, As- 
a single witness, either by way of|soc. v. Boggess, 145 Cal. 30, 78 P 
verification to the pleadings, or in! 245; Gostorfs v. Taafe, 18 Cal. 386. 


See Arata v. Tellurium Gold, etc., Min. 
Co., 65 Cal. 340, 4 P 195, 344 (holding 
striking of denials for sham errone- 
ous, where no proof taken of falsity). 

Colo.—Bollen v. Woodhams, 68 Colo. 
322, 190'P 427. 

Fla.—Jackson Sharp Co. v. Hol- 
land, 14 Fla. 384. 

Ind.— Hollander v. Fletcher, 62 Ind. 
A. 149, 112 NE 847. 

Minn.—Western Gravel C05, Vee 
J. Nolan Co., 174 Minn, 315, 219 NW 
148; Friend v. Friend, 158 Minn. 31, 
196 NW 814; J. I. Case Threshing 
Mach. Co. v. Bargabos, 143 Minn. 8, 
172 NW 882; Brown-Forman Co. v. 
Peterson, 101 Minn. 53, 111 NW 733; 
State v. Weber, 96 Minn. 422, 105 NW 
490, 113 AmSR 630; St. Cloud First 
Nat. Bank v. Lang, 94 Minn. 261, 
102 NW 700; Pfaender v. Winona, etc., 
Re Co., “84 Minn. 224, 87 NW: -638s 
White v. Moquist, 61 Minn. 103, 63 
NW 255; McDermott v. Deither, 40 
Minn. 86, 41 NW 544; City Bank 
v. Doll, 33 Minn. 507, 24 NW 300; 
Wright v. Jewell, 33 Minn. 505, 24 
NW 299; Barker v. Foster, 29 Minn. 
166, 12 NW 460; Morton vy. Jack- 


N. J.—Walter v. Walter, 35 N. 
J. L. 262; Hogencamp v. Ackerman, 
ZINE ee ds looe 

N. Y.—Thompson v. Erie R. Co., 
45 N. Y. 468; Wayland v. Tysen, 45 
N. Y. 281 [rev 9 AbbPrNS 79]; Lowe 
v. Plainfield- Trust Co., 216 App. Div. 
72, 215 NYS 50; Katz v. Weinschel- 
blatt, 209 App. Div. 606, 205 NYS 
76; Darlich v. Rogers, 196 App. Div. 
917 et S88. NYS (682 > Zimmermaniwive 
Meyrowitz, 77 App. Div. 329, 77 NYS 
159; Wait v. Getman, 32 App. Div. 
168, 52 NYS 965; MacColl v. Amer- 
ican Union L. Ins. Co., 89 Hun 490, 
35 NYS 364; Webb v. Foster, 45 N. 
Y. Super: 3115 “Collins” va Cogzn 
380 N. Y. Super. 81; Golden State 
Fruit Distributors v. Shambro, 133 
Mise.> 561, -232 "NYS 38383) Dery pye 
Marx Realty, ete., Co., 130 Misc. 
406, 224 NYS 387 [aff 229 NYS 920 
mem]; Carleton v. Lawrence, 77 Misc. 
573, 1837 NYS 200; Kelly v. Kelly, 12 
Misc. 457, 34 NYS 255; Martens v. 
Burton Co., 7 Misc. 244, 27 NYS 260; 
Andreae v. Bandler, 56 NYS 614; Hyde 
v. Kitchen, 21 NYS 238; Morey v. 
Safe Deposit Co., 7 AbbPrNS 199, 39 
HowPr 124; Lockwood y. Salhenger, 
18 AbbPr 136; Fosdick v. Groff, 22 
an’ 158; Seward v. Miller, 6 How 
Pros 

N. D.—Rosatti v. Cass County. Com- 
mon School Dist. No. 96, 53 N. D. 268, 
205 NW 678. 

Oh.—Wentzel v. Zinn, 10 OhS&CP 
97, 7 OHNP 512; McGrath v. Charles 
McCaul Co., 21 OhNPNS 530. 

Ss. C.—Burkhalter v. Townsend, 139 
S. C. 324, 1388 SE 34; People’s Bank v. 
Hasterling, 139 S.-C. 286; 137 SE 740; 
Germofert Mfg. Co. v. Scruggs, 97 
S. C. 396, 81 SE 667; Germofert Mfg. 
Co. v.. Delleney, 9725S" C.4395s.31 Ss 
667; Germofert Mfg. Co. v. Castles, 
Oe SRC: 389, 81 SE 665; Ransom v. 
Anderson, 9 S.C 438; Gray v. Gidiere, 
Shr Sy Chala 4st 
cgay Bae en y. Cramer, 40 Wis. 

Eng.—Wallace v. McSweeny, L. R. 
2 PP. C.c'80s evy woe Railtons alamo: 
B. 418, 68 BCL 418, 117 Reprint 164. 


Tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 997] 


based on affidavits,®! since the truth or falsity of a 
vleading is ordinarily to be tried by a jury with full 
opportunity for producing, examining, and cross-ex- 
Every reasonable doubt must 


92 


amining witnesses.‘ 


N. B.—Merchants Ins. Co. v. Scho- 
field, 32. N. B. 2: 

N. S.—Gittleson v. Sydney House- 
hold Co., 40 N. S. 381; Holmes v. 
Taylor, 32 N..S. 191; Townshend v. 
Beckwith, 1 EastLR 198. 

Ont.—Davis v. Code, 7 ‘Ont—Pri 2); 
Weltenhers ger v. McLean, Use 1Q: 


B 

Sask.—Canadian Grain Co. v. Lep 
9 Sask. L. 447; 33 DomLR 185, cr9ivt 
1 WestWkly 684, 

[a] Under the early practice, a 
plea would not be stricken out as 
false unless it was apparent that it 
was intended to entrap the opposing 
party, being of a doubtful character 
and calling for a course of special 


pleading which might compromise 
his rights. Tucker v. Ladd, 4 Cow. 
CNY AT: 


({b] Omitting material facts con- 
tained in original pleading.—It is 
not enough that a material fact con- 
tained in the original» answer which 
was held bad on demurrer was omit- 
ted from an amended answer. Zim- 
merman v. Meyrowitz, 77 App. Div. 
329, 79 NYS 159. 

[ce] Denials of evidentiary facts 
based on plaintiff’s conclusions from 
testimony given on examination of de- 
fendant should not be stricken out 
as sham, when interposed in good 


‘faith to avoid admission from which 


mistaken inference might be drawn, 
and based on defendant’s own con- 
clusions from the same testimony, 
which are not palpably wrong. Na- 
gle. v. seer nas 121 Mise. 264, 201 
NYS 21 

[da] ES containing admissions 
and denials of material matters 
pleaded in the complaint will not be 
stricken as sham. . v. Lynch, 
7 Alaska 568. 

{e] Although admissions or aver- 
ments in one defense cannot be used 
against a party in the trial of issues 
raised by other defenses, they may 
very properly be considered by the 
court in determining whether other 
defenses are sham. Sloane v. South- 
ern California R. Co., 111 Cal. 668, 44 
P 320, 32 LRA 193; Conway v. Whar- 
ton, 13 Minn. 158. 

{f] Allegation on information and 
belief cannot be stricken as sham un- 
less -it is clearly shown that there 
could be not information or belief. 
Webb v. Foster, 45 N. Y. Super. 311. 

[g] Pleadings held not subject to 
motion to strike out as sham.—Palm- 
er v. Emanuel, 77 Cal. A. 772, 247 P 
611; Mitchell v. Knott, 43 Colo. 135, 
95 P 335; Cochrane v. Parker, 5 Colo. 
A. 527, 39 P 361; Nelson v. Independ- 
ent Fruit Auction Co., 176 Minn. 468, 
223 NW 767; Bronzin Holding Co. v. 
McGee, 166 "Minn. 129, 207 NW 199; 
Sweeney v. Abbey, 163 Minn. 357, 
204 NW 24; Henning v. Carlson, 151 
Minn. 419, i186 NW 799; O’Donnell v. 
Lesselyoung, 150 Minn. 318, 185 NW 
289; Gulledge Bros. Lumber Coil vy. 
Wenatchee Land Co., 118 Minn. 273, 
136 NW 738; Beckwith v. Golden Rule 
Co., 108 Minn. 89, 121 NW 427; Berger 
v. Darminio, 6 N. J. Misc. 875, 143 A 
50; Rogers v. Vosburgh, 87 N. Y. 
228: Friedman v. Kamener, 203 App. 
Div. 687, 197 NYS 316; Wood v. Scud- 
der, 155 App. Div. 254, 140 NYS 284; 
Duke v. Grant, 126 App. Div. 383, 110 
NYS 5638; Goodwin v. Thompson, 
88 Hun 598, 84 NYS 769; Rochester 
Cent. Bank v. Thein, 76 Hun 571, 28 
NYS 232; Robert Gere Bank v. In- 
man, 51 Hun 97, 5 NYS 457 [aff 115 
N. Y. 650 mem, 21 NE 1118 mem]; 
Bauer v. Phelps, 134 Misc. 447, 235 
NYS 47; Terry v. Marx Realty, etc., 
Sox; 130 Mise. 406, 224 NYS 37 [aff 
229 NYS 920 mem]; Nagle v. Harri- 
man, 121 Misc. 264, 201 NYS 215; 
Mudgett v. Grand Trunk R.. Go., 65 
Misc. 304, 119 NYS 843; Westervelt 


[49 C. J.—45] 


PLEADING 


v. Morrelle, 26 Mise. 870, 56 NYS 377; 
Palermo v. Northwestern Nat. Ins. 
Co., 201 NYS 106; Seacoast Packing 
Co: v. Schéin;, 117, S. C. 90, 108"“SE 
289; Germofert Mfg. Co. v. Scruggs, 
97 S.C. 396,81, SE 667; Germofert 
Mfg. Co. v. Délleney, 97 's, CH395y: OL 
SE 667; Germofert Mfg. Co. v. Cas- 
tles, 97 S. C. 389, 81 SE 665; Paulsen 
v. Crosby, 40 N. S. 604; Townshend 
v. Beckwith, (N. S.) 1 EastLR 198; 
McLaughlin Carriage Co. v. Bor ‘den, 
(N. S.) 1 HastLR 86. 

91. People’s Bank v. Wasterling, 
139 S.C. 286, 137. SE 740. 

92. St. Cloud First Nat. Bank v. 
Lang, 94 Minn. 261, 102 NW 700; 
Timmons v. Bourges Service, Inc., 
205 App. Div. 600, 200 NYS 133 

93. Western Gravel Co. v. M. J. 


yr cae Co., 174 Minn. 315, 219. NW 
48. 
94. Cal.—Gostorfs v. Taaffe, 18 


Cal. 385. 
Colo.—Simpson vy. Langley, 28 Colo. 
69, 46 P 119. 
v. Hol- 


land, ‘14 Fla. 384. 

Ida.—Goldstein v. Krause, 2 Ida. 
(Gasb.)) 294,,13° Ps 232. 

Ind.—Chicago, etc., R. Co. v. Dun- 
nahoo, 63 Ind. A. 2a 112 NE 552: 
Hollander v. Fletcher, 62 Ind. A. 149, 
112 NE 847. 

Minn.—Segerstrom Vv. Holland 
Piano Mfg. Co., 160 Minn. 95, 199 NW. 
897; Towne v. Dunn, 118 Minn. 143, 
136 NW 562; St. Cloud First Nat. 
aa v. Lang, 94 Minn. 261, 102 NW 

Mont.—McCormick v. Shields, 63 
Mont. 9, 205 P 831. 

N. J.—Schiff v. Alexander, (Sup.) 
130 A 133. 

N. Y.—Rochkind v. Perlman, 123 
App. Div. 808, 108 NYS 224, 4151; 
Bere Vv. Maltbie, 11 NYCivProe 


Oh.—White v. Calhoun, 83 Oh. St. 
401, 94 NE 743: Butterick Pub. Co. 
v. Smith, 24 OhNPNS 573. 

Or.—McCargar v. Wiley, 112 Or. 
215, 229 P 665. 

S.. C.—Adams v. Jackson, 106 S. C. 
544, 91 SE 863. 

Ss. D.—Slate v. Eastman, 46 S. D. 
166, 191 NW 450. . 

BEng. —Remmington We 
Hace 2 Chet: 

B.—Richardson v. Vaughan, 24 
N. 5. a5. 
fa S.—Chipman v. Ritchie, 5 N.S. 

Sask.—Needles v. Slovarp, 15 Sask. 
L. 448, 66 DomLR 273, [1922] 2 West 
Wkly 649. 

[a] If, upon inspection of plead- 
ings, it manifestly appears that the 
answer is sham, the court can strike 
it out. Adams v. Jackson, 106 S. C 
544, 91 SE 863. 

[b] If statute pleaded by answer 
is not in effect, that part of the plead- 
ing may be stricken as sham, on mo- 
tion. Moe v. Shaffer, 150 Minn. 114, 
184 NW 785, 18 ALR 1194. 

[ec] Answer which is evasive and 
contains many negatives pregnant 
will be stricken out as sham. Wil- 
liam Wilson Co. v. Traindr, 27 Cal. A. 
43, 148 P 954. 

{d] Pleadings held subject to mo- 
tion to strike out as sham.—Banco 
Nacional Ultramarino v. Newton, 278 
Fed. 207; Washington-Alaska Bank 
v. Stewart, 184 Fed 673, 108 CCA 
273; Buller v. Sidell, 43 Fed. 116; 
Wythe v. Myers, 30 F. Cas. No. 18,119, 


Scoles, 


3 Sawy. 595; Shasta Bank v. Boyd, 99 
Cal. 604, 34:P 337; Gostorfs v. Taaffe, 
8 Calvuss5% Goldstein v. Krause, 2 


Ida. (Hasb.) 294, 13 P 232; Jones v. 
State, (Ind.) 163 NE 260; Fagerstrom 
Ne Rappaport, 176 Minn. 254, 223 NW 
142; Washington Lubricating Co. v. 
American Sales Serv., 174 Minn. 496, 
219 NW 764; Westphal v. Midway 


be resolved in favor of the pleading.®* 
the falsity of the pleading clearly appears,®* as 
where the moving affidavits show its falsity and there 
are no counter-affidavits,®® or where the opposing 
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But where 


| Securities Co., 174 Minn. 111, 218 NW 


459; Speer v. Kramer, 171 Minn. 488, 
214 NW 283; Cairns v. Lewis, 169 
Minn. 156, 210 NW 885;. Beacon Lamp 
Co. v. Lombard, 165 Minn. 480, 205 
NW 889; Friend v. Friend, 158 Minn. 
31, 196 NW 814; Boardman v. Bruce, 
156 Minn. 499, 194 NW 375; Independ- 
ent Silo Co. v. Hanson, 156 Minn. 335, 
194 NW 879;. Lindley Box, etc., Co. 
v. Windmiller, 153 Minn. 550, 189 NW 
937; Richards Bank v. Sheasgreen, 
153 Minn. 363, 190 NW 484; Naftalin 
v. La Salle Holding Co., 151 Minn. 68, 
186 NW 128; Cochran-Sargent Co. v. 
Foote, 144 Minn. 474, 175 NW _ 538; 
Prinz v. Melin, 144 Minn. 461, 174 NW 
412; Licensed Retail Liquor Deal- 
ers Assoc. v. Denton, 140, Minn. 461, 
168 NW 553; Fisher v. Wellworth 
Mills Co., 133 Minn. 240, 158 NW 239; 
Sheets v. Ramer, 125 Minn. 98, 145 
NW 787; McCormick v. Shields, 63 
Mont. 9, 205 P 881; McDonald v. Pin- 
cus, 13, Mont. 83,°32 P2835 Skolnik 
v. Columbian Nat. L. Ins. Co., (N. J.) 
147 A 394; Conklin v. Genung, 92 
Ni JeHLA 6191u1 06 2A 366; Wisele v. 
Raphael, 90 N. J. L. 219, 101 A 200; 
Rapps v. Tulenko, (N. J. Ch.) 140 A 
244; D. & G. Girl Coat Co. v. Zabelic- 
ky, 245 N. Y. 646, 157 NE 893; Com- 
mercial Bank v. Spencer, 76 N. Y. 155; 
Jonas, ete., Corp. v. Michlin, 220 App. 
Div. 649, 222 NYS 442; International 
Milk Co. v. Cohen, 219 App. Div. 308, 
219 NYS 593 [app dism 245 N. Y. 564 
mem, 157 NE 858 mem]; Albany 
County Bank v. Rider, 74 Hun 349, 
26 NYS 490; Blakely v. Jacobson, 22 
N. Y. Super. 140; Brown v. Jenison, 
5 N.:) Y.) Super. 732, CodeRepNS 156; 
Frey v. Sylvester, 24 Misc. 167, 53 
NYS 527; Kay v. Churchill, 10 AbbN 
Cas CN. ¥.) 85° ‘faff- 25 -Hran’ 19387; 
Noble v. Beeman-Spaulding-Wood- 
ward Co., 65 Or. 93, 131 P 1006, 46 
LRANS 162; Phenix Furniture Co. v. 
Daggett, 145 8. c 357, 143 SE 220; 
Simmons Mfg. Co. v. Whitton Auto- 
motive Parts Co.,\143 S. C. 152, 141 
SE 363; People’s Bank v. Basterling, 
139 S. C. 286, 137 SE 740; Interstate 
Chemical Corp. v. Farmington Corp., 
100 S. C. 196, 84 SE 710; Slate v. 


.Eastman, 46 S. D. 166, 191 NW 450; 


Remmington v. Scoles, [1897] 2 Ch. 
1; Stephenson vy. Colford, 9° NE BS? 505 
Shaw v. Brown, (Pr. Edw. Isl.) 4 
EastLR 314; Needles v. Slovarp, 15 
Sask. L. 448, 66 DomLR 273, [1922] 
2 WestWkly 649; Advance Rumely 
Thresher Co. v. Ratzlaff, 13 Sask. L. 
232, [1920] 2 WestWkly 264. 

95. Cal'—Gostorfs v. Taaffe, 18 
Cal. 385. 

Colo. en ees v. Langley, 23 Colo. 
69,-46 P 119. 

Fla—Jackson Sharp Co. v. Holland, 
14 Fla. 384. 

Minn.—Knudson y. Pederson, 166 
Minn. 360, 208 NW 8; Bronzin Hold- 
ing Co. v. Larson, 163 Minn. 98, 3 
NW 446; Koebig v. Wenzel, 157 Minn. 
88, 195 NW 769; Richards Bank v. 
Sheasgreen, 153 Minn. 363, 190 NW 
484; Brown-Forman Co. v. Peterson, 
101 Minn. 53, 111 NW 733; Van Loon 
v. Griffin, 34 Minn. 444, 26 NW 601; 
Barker v. Foster, 29 Minn. 166, 12 
NW 460. 

N. J.—Schiff v. Alexander, (Sup.) . 
130 A 133; Mirkin v. Bowker, (Ch.) 
133 ae 41. 

N. Y.—Slack ‘v. Cotton, 2 E. D. 
Smith 298; Beebe v. Marvin, 17 AbbPr 
194; Miller v. Hughes, 13 AbbPr 93 
note, 21 HowPr 442. But see Albany 
County Bank v. Rider, 74 Hun 349, 
26 NYS 490 (holding that there should 
appear some fact or facts outside of 
affidavits showing or tending to show 
the falsity of the answer and indicat- 
eek faith). A 


B 
Rios 
N. S.—Stimpson Computing Scales 


N. B. 
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affidavits fail to state any fact showing or tending 
to show the truth of the pleading, °° or are incomplete 
or evasive,?* a motion to strike will be granted. Ordi- 
narily, however, where the opposing affidavits or tes- 
timony aver the truth of the pleading, the court will 
not try the question of fact but will deny the mo- 
If verified, a plea or answer will seldom be 
The duty of the court on mo- 
tion to strike out a sham pleading is to determine 
whether there is an issue to try, and not to try the 


tion. 98 
stricken out as haan 99 


issue. 


[§ 998] (4) Defective or Irregular Pleadings*— 
Misnomer of a 
pleading,*? or failure to number the folios as required 
by rule of court,* is not ground for striking it out; 
nor is the fact that the parties are not designated as 
“plaintiff” and “defendant” in the caption,’ that the 
caption omits the name of the pleading,® or that ini- 
tials are used in place of a full christian name." 


(a) Formal Defects in General. 


Co. v, Allen, 47 N. S. 90, 10 DomLR 
349, 12 EastLR 365. 

[a] Compelling affidavit.—Where 
the material averments of the com- 
plaint are directly supported by af- 
fidavits positive in form, ‘defendant 
has no right to complain of an order 
requiring him to support his veri- 
fied answer by an affidavit of merits 
and, upon failure to comply there- 
with, to have his pleading stricken 
from the files. 
14 Colo. 65,23 P 90, 20 AmSR 258. 

[b] Verified answer.—(1) It is 
proper to strike an answer as sham, 
it seems, where the moving affidavits 
are minute and specific and there are 
no opposing affidavits, although the 
answer is verified by the attorney 
who, however, may have had no per- 
sonal knowledge of the facts. White 
v. Moquist, 61 Minn. 1038, 68 NW 255. 
(2) Power to strike out verified an- 
swer 995 see supra § 995. 

prrecesenty of affidavits see infra § 


96. Patrick v. McManus, 14 Colo. 
65, 23 P 90, 20 AmSR 253; Investors’ 
Security Co. v. Bohanon, ‘168 Minn. 


471, 210 NW 590; Agawam Bank v. 
Egerton, 23 N. Y. Super. 669; Henry 
Hubber Co. v. McAllester, 1. Misc. 
483) 210 NYS: 767; 
(Pr. Edw. Isl.) 4 EastLR 314. See 
Stevens v. McMillin, 87 Minn. 509, 
35 NW 372 (answer stricken out 
where, by defendant’s own showing, 
it was sham). 


97. Deckert v. Schwartz, 163 
Minn. 424, 204 NW 164; Towne v. 
Dunn, 118 Minn. 143, 136 NW 562; 


Hertz v. Hartmann, 74 Minn. 320, 1% 
NW 232; Thul v. Ochsenreiter, 72 
Minn. 111, 75 NW 4; Dobson v. Hallo- 
well, 53 Minn. 98, 54 NW 939; Frey v. 
Sylvester, 24 Mise. 167,. 53 NYS 527; 
Bailey v. Lane, 13 AbbPr GNF Yi.) 43 545 
Manufacturers’ Bank v. Hitchcock, 14 
HowPr (N. Y.) 406. ! 
{a] Thus (1) a counter-affidavit 
merely in general terms and on in- 
formation will not save an answer 
as against an affidavit of falsity made 
positively and in detail. Corbett v. 
Eno, 13 AbbPr (N. Y.) 65, 22-HowPr 
8. (2) Where a defense is shown to 
be false by positive testimony, the 
affidavit of defendant that he ‘“be- 
lieves” it to be true is no answer to 
a motion to strike as sham. Slack v. 
Cotton, 2 BE. D. Smith (N. Y.) 398. 
{[b] Minute and detailed affidavit 
meeting all the allegations in the af- 
fidavits of the moving party will not 
be required as to matters not pre- 
sumptively within defendants’ knowl- 


edge Wirgman vy. Hicks, 6 AbbPr 
GNiagYe a LT, 

98. Cal.—Gostorfs v. Taaffe, 18 
Gal, 385. 


Colo.—Patrick v. McManus, 14 Colo. 
65, 23 P 90, 20 AmSR 253. 
Minn.—Smith v. Betcher, 34 Minn, 


Patrick v. McManus, 


Shaw v. Brown,. 


PLEADING 


immaterial interlineations in a pleading, 
made before verification, are not sufficient te sustain 
a motion to strike.® 
or irregularities are not ground for striking out the 
whole pleading if, by the exercise of the power of 
excision, the rights of the parties are not infcinged.® 
On the other hand certain formal defects,!® such as 
illegibility,!1 or failure to entitle a pleading,!? or to 
comply with statutory requirements as to setting 
forth a cause of action in consecutively numbered 


[§§ 997-998 
although 


And, generally, formal defects 


paragraphs,!* have been held grounds for sustaining 


So 


218, 25 NW 347; Wright v. Jewell, 
33 Minn. 505, 24 NW 299. 

N. J.—Coykendall v. Robinson, 39 
Nis Ee.) 98: 

N. Y.—Peo. v. McCumber, 18 N. Y. 
315, 72 AmD 515 [aff 27 Barb. 632, 15 
HowPr 186]; McCarty v. O’Donnell, 
30 N. Y. Super. 431; Hadden v. New 
York Silk Mfg. Co., 1 Daly 388; Shape 
v. Shape, 77 Misc. 649, 137 NYS 605; 
Gardenier v. Eldred, 4 Misc. 505, 25 
NYS 870; Farmers, etc.,. Bank v. 
Smith, 15 HowPr 329; Nichols v. 
Jones, 6 HowPr 355; Miller v. Miller, 
1 HowPr 162; Tucker v. Ladd; 4 
Cow. 47. 

Oh.—McGrath v. Charles McCaul 
Co., 21 OhNPNS 580. 

N. B.—Milner v. McKenzie, 18 N. 

30 N.OS: 


BY3s3. 

N. 8.—Banks v. Batton, 

386; Du Caen v. Dunne, 3 N. S.. 77; 
Hamilton v. Mcintosh, 20 CanLTOcc 
Notes 16. And see Holmes v. Taylor, 
32 N. S. 191 (defendant is not called 
upon to prove his defense by affidavit 
but merely to satisfy the judge that 
he has a defense which should be in- 
vestigated by a trial in the ordinary 
way). 

[a] Mere affidavits of moving par- 
ty simply denying facts alleged in 
the answer and asserting their falsity 
are insufficient foundation for an 
order striking out the pleading as 
sham. St. Cloud First Nat. Bank v. 
Lang, 94 Minn. 261, 102 NW _ 700; 
City Bank v. Doll, 33 Minn. 507, 24 
NW. 300. 

{[b] General affidavit of merits 
may be enough to save a plea from 
being stricken as sham. Bowen vy. 
Bissell, 6 Wend. (N. Y.) 511; Hen> 
derson v. Manning, 5 NYCivProc 221. 

{c] Excuse for not verifying.— 
If a party fails to verify an answer 
to a verified complaint, and a motion 
is made to strike it as sham, the ex- 
cuse for not verifying should be pre- 
sented by affidavit. Roache v. Kiv- 
lin,.25' Hun (Ne 'Y.). 250. 

99. Smith v. Webb, 5 Blackf. (Ind.) 
287; City Bank v. Doll, 33 Minn. 507, 
24 NW 300; Upton v. Kennedy, 36 
Nebr. 66, 53 NW 1042; Miln v. Vose, 
6 N. Y. Super. 660; Tripp v. Daball, 
11 NYCivProe 112; Kellogg v. Baker, 
15 AbbPr (N. Y.) 286; Munn vy. Bar- 
num, 1 AbbPr (N. Y.) .281,.12 HowPr 
poner v. Bissell, 6 Wend. (N. 


Power to strike out verified plead- 
ings see supra § 995. 

1. Western Gravel Co. v. M. J. 
Nolan Co., 174 Minn. 315, 219 NW 148; 
Segerstorm vy. Holland Piano Mfg. 
Co., 160 Minn. 95, 199 NW 897; Rich- 
ards Bank v. Sheasgreen, 153° Minn. 
363, 190 NW 484; O’Donnell v. Lessel- 
young, 150 Minn. 318, 185 NW 289. 

“The court is to discriminate care- 
fully between its right to determine 
whether there is a real issue to be 


3; 


a motion to strike. 
held that a wholly inappropriate conclusion, such as 
a conclusion with a verification when it should be 
to the country, or vice versa, is ground for striking 
out a plea as frivolous.14 
some court rule, or without compliance with some es- 
tablished practice, may be stricken out, although they 
present a good defense.+® 


So, in some jurisdictions, it is 


Pleas filed contrary to 


tried, and the trial itself of an issue 
upon a motion.” Barker v. Foster, 29 
Minn. 166, 168, 12 NW 460. 

2. Ground for dismissal or nonsuit 
see Dismissal and Nonsuit § 105. 

3. Kentucky Fluorspar’ Co. 
Pierce, 184 Ky. 573, 213 SW 542. 

4 Strauss v. Parker, 9 HowPr 
(N. Y.) 342. 

5. Hogan v. Capener, 4 Oh. Dec. 
(Reprint) 256, 1 ClevLRep 174. 

6. Butcher v. Brownsville Bank, 
2 Kan. 70, 83 AmD 446. 

7. Taylor v. Insley, 7 Colo. A. 175, 
42 P 1046; Laws v. McCarty, 1 Handy 
(Oh.) 191, 12 Oh. Dec. (Reprint) 96. 

8. Dietz v. American Agricultural 
Chemical Co., 29 Pa. Dist. 691. 

9. Buckeye Powder Co. v. E. I. 
Du Pont de Nemours Powder Co., 196 
Fed. 514. 

10. Columbia Motors Co. v. Wil- 
liams, 209 Ala. 640, 96 S 900; Irwin 
v. Weikel, 282. Pa. 259,°127 A 612; 
Pittsburg, ete., R. Co. v. Mt. Pleas- 
ant, ete., R. Co., 76 Pa. 481; Harris- 
burg v. Passenger R. Co., 1 Pa. Dist. 
192; Dagenais v. Desnoyers, 5 Que. 
Pr. 384. 

{a] MTlustrations.—(1) In a_ suit 
to recover compensation under an 
agreement executed by defendant for 
failure to carry out a construction 
contract, failure of plaintiff’s state- 
ment to set out signatures to such 
agreement, constituting only a formal 
defect, may be taken advantage of by 
motion to strike off. Irwin v. Weikel, 
282 Pa. 259, 127 A 612.. (2) A motion 
to strike is also proper where a count 
sufficiently states a cause of action, 
without, an exhibit made a part there- 
of by reference. Columbia Motors 
Co. v. Williams, 209 Ala. 640, 96 S 900. 

[b] Stamping.—A declaration of a 
defendant that he submits his rights. 
to the court, especially if accompanied 
by documents in support of it, is a 
pleading, and will be set aside if it 
is not stamped as such. Dagenais v. 
Desnoyers, 5 Que. Pr. 384. 

{c] Answer to declinatory excep- 
tion.—-He who brings an action in one 
district against a person living in 
another should allege in his declara- 
tion all the facts necessary to give 
jurisdiction to the court in which the 
action is brought; the allegation of 
these facts in an answer to an excep- 
tion declinatoire is irregular, and such 
answer will, on motion, be struck 
from the record. McKenzie vy. Per- 
son, 26 Que. Super. 521. 


Vv: 


11. Downer v. Staines, 5 Wis. 159. 
12. Niblock v. Wright, 2 HowPr 
(N. Yio 25D. 


18. McConnell v. Smith, 18 Ga. A. 
618, 90 SE 88; Kennedy v. Scranton R, 
Co. 29) Pat Dist. 7513: -Zullinger’ vs 
Grebe, 26 Pa. Dist. 483. 


14. See supra § 988 note 94 [b]. 
15. Firestone Tire, ete, Co. 
Ginsburg, 285 Ill. 132, 120 NE 544 


a a a a | 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Printup v. Rome Land Co., § ; ple 
Spells v. Swift, 34 |be stricken out when it is unneces- 


§ 999] 

[§ 999] (b) Defects in Manner of Stating Cause 
of Action or Defense—aa. In General. 
rule is that an entire pleading, count, or defense will 
not be stricken out on motion because of defects of 
form in the manner of stating a cause of action or 
defense,'® such as indefiniteness or uncertainty,!* or 
the inclusion of immaterial, irrelevant, or redundant 
allegations,1® or surplusage,!” unless the statute so 
provides,*° or unless the pleading is defective in some 
matter of form expressly required by the statute.?* 


[rev 209 Ill. A. 308]. 

16. Ark.—Mills Novelty Co. v. Mill- 
saps, 173 Ark. 1136, 294 SW 69; Wade 
v. Bridges, 24 Ark. 569; Sillivant v. 


Reardon, 5 Ark. 140, 
Cal.—Greenfield v. The Gunnell, 
6 Cal. 67 ; 


Fla.—Southern Turpentine Co. v. 
Douglass, 61 Fla. 424, 54 S 385. But 
see infra note 24. 

Ga.—Printup v. Rome Land Co., 90 
Ga. 180, 15 SE 764. 

Tll.—Orne_ v. Cook,- 31>. 11l., 238s 
Whitehall v. Smith, 24 Ill. 178. 

Ind.—Newman v. Ligonier Bldg., 
ete., Assoc., ‘97—Ind. 295. 

Iowa.—W. A. Jordan Co. v. Sperry, 
141 Iowa 225, 119 NW 696. 


Miss.—Johnston v. Beard, 15 Miss. 


214; Smith v. Commercial Bank, 14 
Miss. 83. 

Mo. —“wertheimer- Swarts Shoe Co. 
pL 138 Mo. A. 328, 122 


Nebr.—Hershiser v. Delone, 24 
Nebr. 380, 38 NW 863. 
N. Y.—Simmons v. Eldridge, 19 


AbbPr 296, 29 HowPr 309. 

Oh.—Smead vy. Chrisfield, 1 Disn. 
17, 12 Oh. Dec. (Reprint) 459. 

Okl.—Butler v. Butler, 34 Okl. 392, 
LOGIE) 441 27: 

S. C.—Palmetto Bank, etc., Co. v. 
Grimsley, 134 S. C. 493, 133 SE 437, 
51 ALR 42. 
eee sey Bate v. Mynatt, 6 Heisk. 
oe tea Hollimar v. Rogers, 6 Tex. 

Wash.—Du Clos v. Batcheller, 17 
Wash. 389, 49 P 483. But see infra 
note 23. 

Wyo.—King v. Giblin, 36 Wyo. 448, 
256-cP. 11035. 

Ont.—Electrical Dev. Co. v. Queen 
Victoria Niagara Falls Park Comrs., 
40 Ont. L. 480. 

[a] Good defense defectively 
stated will not be stricken out on mo- 
tion. Southern Turpentine Co. v. 
Douglass, 61 Fla. 424, 54 S 385; South- 
ern Home Ins. Co. v. Putnal, 57 Fla. 
199,49 S 922; Hammond v. "A. Vets- 
burg Co., 56 Fla. 369, 48 S 419; Hub- 
bard v. Anderson, 50 Fla. 219, 39 S 
107; W. A. Jordan Co. v. Sperry, 141 
Iowa 225, 119 NW 692. 

[b] Fact that objectionable count 
in a pleading is joined with an unob- 
jectionable one, or that two counts are 
based upon different states of fact, 
does not render the pleading liable 
to a motion to strike. Jack v. Des 
Moines, ete., R. Co., 49 Iowa 627. 

[c] In Quebec (1) a plea in an ac- 
tion for professional services, with a 
conclusion praying ‘‘to determine the 
amount to which the plaintiffs are en- 
titled, and that their action be dis- 
missed with costs’, will not be 
struck out on motion.  Pelissier v. 
Primeau, 19 Que. Pr. 327. (2) But 
an allegation in the declaration which 
refers to matters which arose after 
the action has been instituted is ir- 
regular and will be struck on an in- 
scription in law. Lussier v. Hudon, 11 
Que. Pr. 40. (3) See infra note 22 


17. U. Rein cred v. Harrison, 9 F. 


‘Cas. No. 5,1 


Cal? Saori v. Mattson, 181 Cal. 
44, 183 P 443. 

Fla.—Jackson Sharp Co. v. Holland, 
14 Fla. 384. 

Ga.—Atlanta Suburban Land Corp. 
v. Austin, 122 Ga. 374, 50 SE 124; 
90 Ga. 
180, 15 SE 764; 


-Assoc., 
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The general 


Contrary rule. 


Ga. A. 620, 1830 SE 593; Bailey, etc., 
Buggy Co. v. Guthrie, 1 Ga. A. 350, 58 
SE 103. But see Miller v. C. M. Keys 
Commn. Co., 25 Ga. A. 100, 102 SE 


555 (where an answer ina suit on a 


note denying the indebtedness, but 
admitting the note to be past-due 
and unpaid, and setting up plaintiff's 
indebtedness to defendant based on 
plaintiff's resale of cattle purchased 
by defendant and its guaranty of a 
profit indefinite in amount, was held 
too vague and indefinite, and hence 
properly stricken); Courson v. Ham- 
ilton, 8 Ga. A. 709, 70 SE 143 (where 
an answer was held properly stricken 
out as too indefinite, defendants not 
offering to amend). 

Iowa.—W. A. Jordan Co. v. Sper- 
ry, 141 Iowa 225, 119 NW 692; Keen- 
ey v. Lyon, 10 Towa 546. 

Mo.—Wertheimer-Swarts Shoe Co. 
v. Ree ee 138 Mo. A. 328, 122 SW 5. 

. Y._-Fasnacht v. Stehn, 53 Barb. 
650, ‘5 AbbPrNS 338; Kucher v. Carrl, 
23 Misc. 250, 51 NYS 168; Simmons 
Nek Eldridge, 19 AbbPr 296, 29 HowPr 


Biosiend v. Chrisfield, 1 Disn. 
17, 12 Oh. Dec. (Reprint) 459 

3. C.—National Loan, ete., Bank v. 
Argo Dev. Co., 141 °S. C. 72, 139 SH 
183; Computing Scales Co. v. Long, 
66 S.-C. 379, 44 SE 963, 65 LRA 294. 
SN all tt a v. Mynatt, 6 Heisk. 


Tex.—McCarty v. Squyres, (Civ. A.) 
34 SW 356. 

Wyo.—King v. Giblin, 36 Wyo. 448, 
256 P 1035. 

Ont.—Electrical Dev. Co. v. Queen 
Victoria Niagara Falls Park Comrs., 
40 Ont. L. 480. 

Motion to make more definite and 
certain see infra § 1030 

18. U. S.—Witherell v. Wiberg, 30 
F. Cas. No. 17,917, 4 Sawy. 232 (un- 
der Oregon code). 

Cal.—Palmer v. Emanuel, 77 Cal. 
A. 772, 247 P 611. 
ng Se ee v. Glover, 214 Ill. A. 

Ind.—Newman v. Ligonier Bldg., 
ete., Assoc, 97 Ind. 295. 3 

Iowa.—wW. J. Jordan Co. v. Sperry, 
141 Iowa 225, 119 NW 692. 

N. Y.—Persch v. Weideman, 106 
App. Div. 553, 94 NYS 800; Fasnacht 
v. Stehn, 53 Barb. 650, 5 AbbPrNS 
apes ‘Collins v. Coggill, 30 N. Y. Super. 
81; Simon v. British West Africa 
Bank, 108 Misc. 165, 178 NYS 190; 
Ebling Brewing Co. v. Adler, 1083 NYS 
93, 89 NYCivProc 118; Nordlinger v. 
McKim, 14 NYS 515; Simmons v. 
Eldridge, 19 AbbPr 296, 29 HowPr 
309; Howell v. Knickerbocker L. Ins. 
Co., 24 HowPr 475; Blake v. Eldred, 
18 HowPr 240; Harlow v. Hamilton, 
6 HowPr 475; Nichols v. Jones, 6 
HowPr 355; Benedict v. Dake, 6 
HowPr 352. 

Okl.—Butler v. Butler, 34 Okl. 392, 
LZ5riPi 127. 

Wash.—Du Clos v. Batcheller, 17 
Wash. 389, 49 P 483. 

Striking out redundant or irrele- 
vant: 

Matter from pleadings see 

1014 et seq. 

Pleading or paragraphs see supra §§ 

988, 989. 

19. Newman v. Ligonier Bldg., etc., 
9% Ind. 1295: 

What constitutes surplusage see 
supra §§ 83, 

20. See statutory provisions. 

[a] In Tennessee a pleading may 


infra § 
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But it has been held that, where a defense of prior 
adjudication is set up merely as a paragraph of the 
answer, instead of‘as a separate defense, it is prop- 
erly stricken out.?? 


In some jurisdictions defects in the 


form of stating a cause of action or defense may be 
reached by a motion to strike,?* 
jurisdictions where the common-law practice is. re- 
tained to a greater or less extent, but special demur- 
rers have been abolished, thereby making the plead- 


23 


especially in those 


sarily prolix. Tennessee Hoop Co. 
v. Templeton, 151 Tenn. 375, 270 SW 
73; Trabue v. Higden, 4 4 Coldw. 620. 

21. Downing North Denver Land 
Co. v. Burns, 30 Colo. 283, 70 P 413; 
McConnell v. Smith, 18 Ga, A. 618, 
90 SE (88; Hershiser_ v. Delone, 24 
Nebr. 380, 38 NW 863; Clinckett_ v. 
Sa ceer an 205 App. Div. 710, 200 NYS 

[a] Denials.—A specific denial not 
in the form prescribed by the statute 
is properly stricken out. Downing 
North Denver Land Co. v. Burns, 30 
Colo. 288, 70 P 413. 

{[b] In Pennsylvania (1) a state- 
ment of claim which does not conform 
to the Practice Act requiring the ma- 
terial facts to be stated in a concise 
and summary form, free from prolix- 
ity, may be stricken out. Duggan v. 
Duggan, 291 Pa. 556, 140 A 342; 
Rhodes v. Terheyden, 272 Pa. 397, 
116 A 364; Wright v. General Car- 
bonic: Co/s2%i 1 Pas 338 2,c 1148 AMbLT; 
King v. Brillhart, 271 Pa. 301, 114 A 
515; Carlisle Trust Corny: Directors 
of Poor, 79 Pa. Super. 241; Sadtler 
v. Home Pattern Co., Inc., 11 Pa. Dist. 
& Co. 588; Moyer vy. Blue Mountain 
Electric Co., 9 Pa. Dist. & Co. 21; 
Kaercher v. Rudolph, 8 Pa. Dist. & 
Co. 60; Bowden Constr. Co. v. Hagen- 
buch, 6 Pa. Dist. & Co. 132; Shipe v. 
Susquehanna Colleries Co., 5 Pa. Dist. 
& Co. 595; Franklin Sugar Refining 
Co. v.. Ellsworth, 3. Pa. Dist. & Co. 
681; Bollinger v. Gallagher, 29 Pa. 
Dist. 913; Kennedy v. Scranton R. 
Co., 29 Pa. Dist. 751; Gilmer v. Wal- 
ker, 29 Pa. Dist. 510; Templin v. 
Betz, 29 Pa. Dist. 390; Vincent v. 
Kuebler, 29 Pa. Dist. 85; Bowen v. 
Fuhrmann, 28 Pa. Dist. 125. (2) 
Where the narratio or statement is 
so defective as to be insufficient fully 
to inform defendant of the nature, 
character, or extent of plaintiff’s 
claim, the court will strike it off on 
motion or direct an amended, state- 
ment to be filed. Kauffman v. Jacobs, 
4 Pa. Co. 462. (3) Failure of a state- 
ment of claim to set forth copies of 
certain writings involved in the ac- 
tion, as required by statute, is ground 
for motion to strike. Tyrie v. City 
Bank, 29 Pa. Dist. 723; Philadelphia 
Gear Co. v. Climax Mach. Co., 29 Pa. 
Dist. 498. (4) So where an affidavit 
of defense fails to answer specifical- 
ly allegations of plaintiff’s statement, 
the remedy is not to demand a more 
specific affidavit, but a motion to 
strike the affidavit from the record, 
under Act May 14, 1915 § 21. Keiser 
v. Berks County, 26 Pa. Dist. 839. 

22. De Ajuria v. Berwind, 127 App. 
Div. 528, 111 NYS 1029. 

23. Banco Nacional Ultramarino 
v. Newton, 278 Hed. 207; Bowersox 
v. B. M. Behrends Bank, 7 Alaska 508; 
Irwin v. Buffalo Pitts Co., 39 Wash. 
346, 81 P 849. 

[a] Argumentative denial is sub- 
ject to a motion to strike. Bowersox 
Vig B: . Behrends Bank, 7 Alaska 
508; Irwin v. Buffalo Pitts Co., 39 
Wash. 346, 81 P 849. 

[b] Surplusage.—Separate de- 
fenses alleging that the complaint 
does not state facts sufficient to con- 
stitute a cause of action, and that the 
court has no jurisdiction of the ac- 
tion, will be stricken on motion as 
surplusage, these being grounds of 
demurrer. Banco Nacional Ultrama- 
rino v.’ Newton, 278 Fed. 207. 

[ce] In Quebec it has been held 
that a general rejoinder denying all 
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ing subject to demurrer only in ease of substantial 


defects.?4 


[§ 1000] ‘bb. Commingling Catses of Action or 
Defenses in One Count. In some jurisdictions, where 
a pleading is duplicitous or improperly commingles 
in one count several causes of action or defenses,”°® 
a motion will lie to strike out the pleading or defec- 
tive count,?® and this remedy has also been held prop- 


and every of the new facts alleged in 
a special reply, in so far as they con- 
tradict those of the defense, will, up- 
on motion, be struck out of the rec- 
ord for indefiniteness. Lemay v. Na- 
3 Que. Pr. 120; Rousseau v. 
2 Que. Pr. 408. See supra note 


Hartford-Connecticut Trust Co. 
v. Campbell, 95 Conn: 399, 111 A 864; 
Williams v. Peninsular Grocery Co., 
de, (Plas 9305. 75) SobL72" CMolsomi sv. 
Brawm, 25 N. H. 114. 

[a] Repetition of previous counts 
or paragraphs.—(1) A motion will lie 
to strike out a count of the declara- 
tion which is merely a repetition of 
another count therein. Williams v. 
Peninsular Grocery Co., 73 Fla. 9387, 
TH Siolt (2)-In an action to. de- 
termine title, paragraphs of the an- 
swer which are obviously repetitions 
of those alleged in the complaint and 
admitted are open to a motion to 


strike. Hartford-Connecticut Trust 
Co. v. Cambell, 95 Conn.: 399, 111 A 
864. (3) Striking out particular al- 


legations constituting mere 
tions see infra § 1017. 

[b] In Alabama (1) a plea un- 
necessarily prolix will be stricken out. 
Cook, ete., Contracting Co. v. Bell, 
177 Ala. 618, 59 S 273; Brooks v. Con- 
tinental \Insi> Go., )125” Ala. 615.9 29'S 
13. See Sloss-Sheffield Steel, etc., 
Co. v. Webb, 184 Ala. 452, 63 S 518 
(plea held not prolix). (2) Soa plea 
setting up an agreement in bar of the 
action, without stating the terms of 
the agreement, is defective, and may 
be stricken out on motion. Mead v. 
Hughes, 15 Ala. 141, 50 AmR 123. 
(3) But it has been held that a plea 
setting out matter going to the gist 
of the action will not be stricken out 
on the ground that such matter is 
not formally and specifically stated. 
Morgan v. Rhodes, 1 Stew. 70. 

{e] In New Jersey (1) uncertainty 
in a pleading has been held a formal 
defect which can be taken advantage 
of by motion to strike out the plead- 
ing. ,Pusheart v. New York Ship- 
building Co., 81 N. J. L. 261, 81 A 1138; 
Hsslinger v.. Boehm, 81 N. J. L. 82, 
79 A 267. (2) The distinction between 
a motion to strike the declaration for 
lack of certainty under Pract. Act § 
110, and a motion to strike for fail- 
ure to disclose cause of action un- 
der’ Sup. Ct. Rules, rule 40, is the 
distinction which existed at common 
law between a special and a general 
demurrer, the former being directed 
at matters of form and the latter at 
matters of substance. Savage v. Pub- 
i , 95 N, J. Tue 432, 113 


/repeti- 


being a defect of form, is subject to 
a motion to strike. Salt Lake City 
Nat. Bank v. Hendrickson, 40 N. J. L. 
52. (4) Indefiniteness or lack of cer- 
tainty is also ground for a motion to 
strike. Harper v. Essex County Park 
Commn., 73 N. J. L. 1, 62 A 384; Min- 
nuci v. ‘Philadelphia, etes dk. Co., 68 
N. J. L. 4382, 53 A 229; Ferguson v. 
Western Union Tel. Co., 64 N. J. 4 
222, 44 A 849; Ackerman v. Shelp, 8 
N. ‘Fi Tae) E25. (5) But it has been 
held that the fact that a complaint 
suggested an erroneous measure of 
damages was not ground for striking 
out the complaint, where such allega- 
tion as to the damages was unneces- 
sary. Millville Water Co. v. Mill- 
ville, 86 N. J. L. 10, 90 A 1097. (6) 
So it has been held that a declaration 
will not be stricken out on the ground 
of redundancy and prolixity mere- 
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ly because of unnecessary length and 
minuteness of statement, where it 
unmistakably sets out the ground of 
action, which is readily determined. 
Karpenski v. South River, 83 a Ns 
L. 149, 838 A 639. (7) And where a 
defense was good, but was inaccu- 
rately stated, a motion to strike it 
out was not the proper remedy before 
demurrers were abolished. Shotwell 
v. Dennis, 14 N. J.. L. 501. 

Abolition of special demurrers see 
Supra § 455. 

25. See supra §§ 176, 252. 

26. Alaska.—Mitchell v. Galen, 1 
Alaska 339 (statute). 

Ariz.—Commercial Credit Co. v. 
Pheenix Hudson-Essex, Inc., 262 P 1. 

Mass.—Gately v. Taylor, 211 Mass. 
60, 97 NE 619, 39 LRANS 472. 

Pa.—Pittsburg, etc., R. Co. v. Mt. 
Pleasant, ete. R. Co., 76 Pa. 481; 
Harrisburg v. Passenger R. Co., 1 
Pa. Dist. 192; 

Wash.—Hockersmith v. Sullivan, 
71 Wash. 244, 128-P 222. Contra 


“Richardson vy. Carbon Hill Coal Co., 


10 Wash. 648, 39 P 95. 

[a] In Idaho it has been held that, 
where, in an action on a note given 
for the good will of a physician’s 
business and other property, defend- 
ants alleged want of consideration, 
and also fraud and breach of warran- 
ty, plaintiff's motion to strike or re- 
quire an election should have been 


sustained. Harshbarger v. Eby, 28 
rae GSS 856 SPs 3619) ‘AnnGasi$17C 

{[b] In Missouri (1) a motion to 
strike for duplicity has been held 
proper. St. Louis v. Weitzel, 130 Mo. 
600, 31 SW 1045; Mulholland y. Rapp, 
50 Mo. 42. (2) So where an answer 


improperly blends matters set forth 
therein as a defense and as a coun- 
terclaim, the proper mode of taking 
advantage of the defect is not by 
demurrer to the whole answer, but 
by motion to strike out. Kinney v. 
Miller, 25 Mo. 576. (3) On the other 
hand it has been held that, if several 
careless acts relied on for recovery 
im a negligence case are wrongly 
united in a single count of the peti- 
tion, the remedy of the defendant is 
not by motion to strike out the en- 
tire pleading, but one to have plain- 
tiff elect on which act he will ask 
for a verdict. Hanson v. Springfield 
Tract, Co., 226 SW -1. 

{c] In New York (1) where the 
third count joins separate causes of 
action, stated separately in the pre- 
ceding counts, and is therefore du- 
plicitous, it will be stricken on de- 
fendant’s motion that the causes be 
either separately stated or stricken 
as redundant. Barrows v. Fidelity, 
ete., Co., 174 App. Div. 539, 161 NYS 
203 [aff:220 N. Y. 679 mem, 116 NE 
1034 mem]. (2) Cause of action min- 
gling allegations of fraud, con- 
version, and breach of contract will 
be dismissed on defendant's motion, 
since the court should not be required 
to do the separating. Roulston v. 
Warner, 134 Mise. 459, 234 NYS 643. 
(3) So where, in an action against a 
sheriff, the complaint contained al- 
legations sufficient to charge him as 
bail and also for an escape, the al- 
legations with relation to the escape 
were stricken out on motion. Neres- 
heimer v. Bowe, 11 Daly 301. \(4) 
But it has been held that the entire 
complaint cannot be stricken out be- 
cause several causes of action are 
not separately stated. Strauss v. 


‘ [$§ 999-1001 


er in those common-law jurisdictions in which special 
demurrers have been abolished.?* 
tions, however, a motion to strike will not lie,’* in the 
absence of an express statutory provision authorizing 
it,2® the remedy generally being by motion to compel 
a separate statement,°° or, in some jurisdictions, a 
motion to compel an election.?+ 

[§ 1001] (c) Want of, or Defects in, Signature or 


In other jurisdic- 


Parker, 9 HowPr 342. But see Blanch- 
ard v. Strait, 8 HowPr 83 (where a 
complaint which failed to state sep- 
arately several causes of action was 
set aside for irregularity). 

{d] In Ohio, where two causes are 
set out in one count, the proper prac- 
tice has been held to be to move to 
strike out the first cause of action 
from such count. Brooker v. Gross- 
man, 4 Oh. Dec: (Reprint) 258, 1 
ClevLRep 177. 

27. Stratton v. Essex County Park 
Commn., 164_Fed. 901 (New Jersey 
rule); Smythe v. New Providence 
Tp., 158 Fed. 213 (New Jersey rule); 
Watson v. Kirby, 116 Ala. 557, 23 S 
61; Duncan v. Hargrove, 22 Ala. 150; 
National Express, etc., Co. v. Bur- 
dette, 


niff v. Kelch, Ilan diene 558, 60 A 
364; State Cray Vv. Barnes, 67 N. 
J. L. 80, 50 A 903; Buckelew v. Stults, 
29 NG nt Oe 

[a] In Tennessee the statute ex- 
pressly provides that a pleading bad 
for duplicity may be stricken out. 
Quirk v. Bank of Commerce, etc., Co., 
244 Fed. 682, 157 CCA 30; Tennessee 
Hoop Co. v. Templeton, 151 Tenn. 375, 


270 SW 73; Waggoner v. White, 11 
Heisk. 741; Trabue v. Higden, 4 
Peaxest 620; West v. Tyler, 2 Coldw. 


Abolition of special demurrers see 
supra § 455. 

28. U. S.—Dietrich v. Bath Coun- 
ty, 292 Fed. 279. 

Ark.—State v. Mississippi, ete. R. 
Co., 20 Ark. 495. 

Ida.—Labonte v. Davidson, 31 Ida. 
644, 175 P 588 [overr Jones v. Cald- 
well, 20 Ida. 5, 116 P 110, 48 LRANS 
119 and Fox v. Rogers, 6 Ida.. 710, 
59 P 538 in so far as they hold to 
the contrary ]. 

Ind.—Booher v. Goldsborough, 
Ind. 490; Hendry v. Hendry, 32: Ind. 
349. But see Johnson v. Crawfords- 
ville, ete., R. Co., 11 Ind. 280 (hold- 
ing that, where @ paragraph of an 
answer contains, in addition to a gen- 
eral denial, allegations constituting 
separate grounds of defense, all of 
the paragraph, except the denial, may 
be stricken out); Western Union Tel. 
Co. v. McClelland, 38 Ind. A. 578, 78 
NE 672 (holding that, where a com- 
plaint is bad for duplicity, the rem- 
edy is either by motion to strike, or 
to separate the causes of action into 
paragraphs). 


44 


Yana nate v. Brown, 34 Miss. 
Or.—High v. Southern Pac. Co., 49 
Ox, 98, 88. 967 

Wyo. —King v. Giblin, 36 Wyo. 448, 
256 P 1085. 

Be See statutory provisions. 

[a] In Oregon the statute provides 
that, when any pleading contains 


more than one cause of action, if the 
same be not pleaded separately, such 
pleading may, on motion, be strickén 


out. Portland v. Baker, 107 Or. 28, 
212 P 967; Bade v. Hibberd, 50 Or. 
501, 93. P 364. See Gray v. Ham- 


mond Lumber Co., 113 Or. 570, 232 
P6387, (230m soods 034 P 261 (motion 
to strike an amended complaint be- 
cause containing two causes of ac- 
tion not pleaded separately held prop- 
erly overruled, where the complaint 
stated but one good cause of action 
as against several defendants). 

80. See infra § 1035. 

31. See infra § 1039. 
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§ 1001] 


~ 


Affidavit. If a pleading is not signed as required, a 
motion to strike will lie.?2 But if the signature of an 
attorney appears at the foot of the pleading the court 
will not try the question whether it was done by au- 


thority of the party.** 


Want of affidavit or verification. 
is required in support of a plea, and none is filed, the 
plea may be stricken from the files.*4 
of a required affidavit of verification®® is ground for 
striking a pleading,*® or-if certain counts or defenses 
are verified and others are.not, those unverified may 
But in some jurisdictions the motion 
to strike will not lie unless there has been a refusal 
to verify after an order to that effect has been made 
and opportunity given to comply therewith.®® 
a pleading legally sufficient will not be stricken for 
want of verification if an offer to verify is made.*® 
Where no verification is required, refusal to strike 
out a pleading for want of consideration is, of course, 


be stricken.37 


32. U. S.—Bates v. Clark, 95 U. S. 
204, 24 L. ed. 471; Moreland v. Mar- 
jon County, 17 F. Cas. No. 9,794, i 
NYWklyDig 326. 

Ark.—Wilson v. Shannon, 6 Ark. 
196; Sillivant v. Reardon, 5 Ark. 140; 
Carrington v. Hamilton, 3 Ark. 416. 

Ga.—Brooke v. McWhorter, 130 Ga. 
590, 61 SE 404. 

Ill.—Holloway v. Freeman, 22 Ill. 
197; Mineral Point R. Co. v. Keep, 
22 Til: 9; 74° Amb 7124. 

Ind.—Fankboner v. Fankboner, 20 
Ind. 62. 

Ky.—Voorheis v. EHiting, 22 SW 80, 
15 Kyl 16. 

Nebr.—Fritz v. Barnes, 6 Nebr. 435. 

Tex,—Boren v. Billington, 82 Tex. 
137, 18 SW 101. 
pes Willson v. Cleaveland, 30 Cal. 

34.' Scott v. Stockholders Oil Co., 
135 Fed. 892; Braidwood v. Weiller, 
89 Ill. 606; Goldie v. McDonald, 78 
Ill. 605; Pool v. Hill, 44 Miss. 306; 
Price v. Marks, 103 Va. 18, 48 SH 
499. 

{a] Objection that a plea puis was 
not accompanied by a proper affida- 
vit must be taken by motion to set 
aside. Pool v. Hill, 44 Miss. 306. 

35. See supra §§ 825-846. 

36. ° U. ‘S.—_ Bates’ v., Clark, 95:'U,.S. 
204, 24 L. ed. 471; Fenwick v. Goimes, 
& BY Cass No: 4:734,"'5.Cranch.: C.-C, 
603 

Ark.—Payne v. Flournoy, 29 Ark. 
500; Williams v. Miller, 21 Ark. 469; 
Prewett v. Vaughn, 31. Ark. 417; 
Hicks v. Branton, 21 Ark. 186; Fowl- 
er v. Bender, 18 Ark. 262; Sanger v. 
Sumner, 13 Ark. 280; White v. Yell, 
L2P Ark. 139% Langdon v. Keesee, 10 
Ark. 645; Sevier v. Wilson, 8 Ark. 
496; Town v. Wilson, 8 Ark. 464; 
Wilson v. Shannon, 6 Agk, 196; Heard 
Vv. Howry, 5 “Ark. 622; Sillivant v. 
Reardon, 5 Ark. 140. 

Cal.—Drum v. Whiting, 9 Cal. 422. 

Colo.—Speer v. Craig, 16 Colo. 478, 
27- P91. 

Fla.—Ropes v. Snyder Harris Bas- 
sett Co.,'37 Fla. 529, 20'S 535; State 
Vv. Maxwell, 19 Fla. o1% Hagler Ve 
Mercer, 6 Pa. 342; Stewart v. Ben- 
nett, 1 Fla. 438. 

Ga,—Columbia Drug Co. v. Good- 
man, 119 Ga. 474, 46 SE 647; Cherry 
v. Rawson, 49 Ga. 228; Hamilton v. 


Conyers, 28 Ga. 276; Bell v. Pike, 
387 Ga. A. 514, 140 SE 7186; Pierce v. 
Jones, 36 Ga. A. 561, 137 SE 296; 


Peed v. Rowe, 30 Ga. A. 626, 118 SB 


- 475; Kimzey v. Tribble, 29 Ga. A. 
136, 114 SE 226; Trippe v. Sheppard, 
21 Ga. A. 279, 94 SE 328; O’Kelly v. 


Welch, 18 Ga. A. 157, 89 SE 76. 

Til. — Grand Lodge B. R. T. v. Ran- 
dolph, 186 Ill. 89, 57 NE 882; Life 
Assoc. of America v. Fassett, 102 Ml. 
315; Ryan v. Lander, 89 ill. 554; 
Peo. v. Czaszewicz, 916 Tl. 
fafl, 295 “1.11, 128 NE 739]; Peer- 
less Pattern Co. v. Silverbloom Dry 
Goods" Cos, 211 Til: A: 194; "Peo. v. 
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proper.*° 
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So where the affidavit is not absolutely 
necessary, and may be required or not in the disere- 
tion of the court,*! as in case of an affidavit to a plea 
puis darrein continuance,** or where verification is 


subject to the discretion of the pleader,** the plead- 


‘Te an affidavit 


And the want 


And 


Knight, 189 Ill. A. 449; Rowe v. Peo., 
96 Ill. A. 438. 

Ind.—Kuhn vy. National City Bank, 
187 Ind. 726, 119 NE 145; Millikan 
Van Necurity ‘Trust’ Co4-187) Inds 307, 
118 NE 568; Moore v. Sargent, 112 
Ind. 484, 14 NE 466; Vail v. Rinehart, 
105 Ind. 6,°4 NE 218;  Swihart v. 
Shaffer, 87 Ind. 208; Wilson v. Poole, 
33 Ind. 443; Indianapolis, etc., R. Co. 
v. Summers, 28 Ind. 521; Harrison 
v. Lockhart, 25 Ind. 112; Ferrand v. 
Walker, 5 Blackf. 424; Barber v. 
Summers, 5 Blackf. 339; Pennsyl- 
vania, Lines West of Pittsburgh Vol- 
untary Relief Dept. v. Spencer, 17 
Ind. A. 123, 46 NE 477. 

lowa.—Newburn v. Lucas, 126 Iowa 
85, 101 NW 730; Guthrie v. Guthrie, 
84 Iowa 3872, 51 NW 13; Rush v. 
Rush, 46 Iowa 648, 26 AmR 179; Har- 
per v. Drake,‘15 Iowa 157. 

Kan.—Warner v. Warner, 11 Kan. 


121. 
Ky.—Taulbee v. Lewis, 156 Ky. 721, 
161 SW_ 1100. 
Me.—Bellamy v. Oliver, 65 Me. 108. 
Md.—Graham v. Fahnestock, 5 Gill 
215; Deheaulme v. Boisneuf, 4 Harr. 
& M. 4138. 
bcc Spt eee v. Bennett, 15 Miss. 
Nebr.—Fritz v. Barnes, 6 Nebr. 435. 
Nev.—Lehane v. Keyes, 2 Nev. 361. 
N. H—Smith v. Atlantic Mut. F. 
Tniss Coes 225 IN eEG 208 
N. J.—Mayhew v. Ford, 61 N. J. 


Lad 3272 389A 904? 
N. Bryan, 24 N. M. 


M.—Hyde Vv. 
457, 174 P 419. 

N. Y.—Fredericks v. Taylor, 52 N. 
Y. 596; Wolcott v. Winston, 8 AbbPr 
422; Tibballs v. Selfridge, 12 HowPr 
64; Davis v. Fitzmanville, 3 HowPr 
108; Richmond v. Tallmadge, 16 
Johns. 307. 

Oh.—Menke v. Kinsey Motor Car 
Co., 21 OhNPNS 534. 

Okl.—Hastings v. Hugo Nat. Bank, 
81 OkKl. 189-197 Bo 457,. 

Or.—Clark v. Clark, 81 Or. 405, 159 
P 969. 

Pa.—Pittsburg, ete., R. Co. v. Mt. 
Pleasant,-ete.~) REAC6.) (6irPast8ky 
Rapp v. Blliot, 2. Dall. 184, 1 Li. ed. 
341; Harrisburg v. Passenger R. Co., 
iPass Disti 392. 

S. C.—Smoak v. People’s Bank, 131 
S.C. 54-126 SH +4399. 

Ten rabue v. Higden, 4 Coldw. 
620; State Bank v. Jones, 1 Swan 
391; Tyler v. E. G. Bernard Co., (Ch. 
A.) 57 SW.179. 

Tex.—Mullaly v. Springer Lith. Co., 
(Civ. A.) 29 SW 167; Turman v. Rob- 
ertson, 3 Tex. A. Civ. Cas. § 215. 

Wash.—Hallock v. National Bank 
of Commerce, 110 Wash. 385, 188 P 
479, 10 ALR 737. 

Wis.—Hackeés v. 
Wis. 363. 

Wyo.—Moore v. Moore, 33 Wyo. 230, 
237 P 235; Turner v. Hamilton, 13 
Wyo. 408, 80 P 664. 

Eng.—Davidson vy. Chilman, 1 Bing. 


Katzenstein, 26 


ing cannot be stricken out where the truth of the 
pleading is not questioned. 

Alteration after verification. A pleading required 
to be under oath, which shows that it has been altered 
and filled up after being sworn to, may be stricken.** - 

Insufficient verification. 
sufficient or defective is ground for a motion to strike 
out the pleading.*® 
and. cross petition show that an account attached 
thereto is a joint liability against plaintiff and a third 
person, not a party to the action, and that such person 
is plaintiff’s agent, and the correctness of the account 
is denied in the reply by the affidavit of the agent, 
the reply will not be stricken out for want of proper 


A verification which is in- 


But where defendant’s answer 


Hise Cas. 297, 27 ECL 647, 131 Reprint 


Pal Unverified plea in abatement. 
—Under the English practice plain- 
tiff moves to reject a plea in abate- 
ment for want of an affidavit, or 
signs judgment as if no plea had been 
made. Smith v. Atlantic Mut. L. Ins. 
Co., 22 N. H. 21; Davidson v. Chil- 
man, 1 Bing. N. Cas. -297, 27 ECL 647, 
131 Reprint 4 STB 3e IS 

[b] In municipal court it is dis- 
cretionary with the court whether to 
strike out a statement in set-off or 
recoupment because not sworn to. 
Fulmer v. Chaney, 179 Ill. A. 48. 

[ce] In Alabama (1) it has been 
held that a plea in abatement may be 
stricken out, on motion, for want of 
verification. Davis v. Louisville, etc., 
R. Co., 108 Ala. 660, 18 S 687; Gas- 
ton v. State, 88 Ala. 459, 7 ’S 340. 
(2) On the other hand it has been 
held that a plea may be stricken only 
in the cases specified by Code (1907) 
§ 5322, which does not specify want 
of verification; and hence .a motion 
to strike is not an appropriate meth- 
od for testing the sufficiency of an 
unverified plea. Ashurst v. Arnold- 
Re aoe Co., 201 Ala. 480, 78 

37. Nichols v. Jones, 14 Colo. 61, 
23 EP USOr 

38. Phoenix Cement Sidewalk Co. 
v. Russellville Water, etc., Co., 101 
Ark. 22, 140 SW 996; Jackson v. 
Reeve, 44 Ark. 496; New York L. Ins. 
Co. -v. Long, 177 Ky. 445, 197 SW 948; 
Taulbee v. Lewis, 156 Ky. 721, 161 
SW 1100; Dayton v. Hirth, 121 Ky. 
42, 87 SW 1136, 27 KyL 1209 [overr 
Park v. McReynolds, 111 Ky. 651, 64 
SW 517, 23 KyL 894]; Wheeler v. 
Wales, 3 Bush (Ky.) 225; Chenault v. 
Norton, 99 SW 899, 30 KyL 875; 
Payne v. Trigg, 41 SW 4, 19 KyL 
801; Pera v. Knox, 81 sw 284, 17 


Kyl ; 

39. Wheeler v. Wales, 38 Bush . 
(Key)? 6225+ 

40. Weber v. Sneeringer, 247 TI1l. 
A. 294 

41. Jackson v. Peer, 4 Cow. (N. 
Y.) 418; Bancker v. Ash, 9 Johns. 


(N. Y.) 250; Smith v. Carroll, GR.) 
20 A 227; Morrow v. Morrow, 6 S. 
Ce TRA 5: SERCailss S948 i 
a oeaahecae Cro. Jac. 261, 79 Reprint 
42. See cases supra note 41. 
Necessity of verifying pleas puis 
darrein continuance see supra § 828. 
43. Kripner v. Rad Lincoln C. S. 
P..S., 54 Ill. A. 675; Strauss‘v.’ Park- 
er, 9 HowPr (N. Y.) 342; Reynolds 
v. Smathers, 87 N. C. 24 
Necessity of verification generally 
see supra § 825 et seq. 
ea Holloway v. Freeman, 22 Ill. 
45. Cal.—Butterfield v. Graves, 138 
Cals*55,. 71 PV510r 
Ga.—Sirmans v. Folsom, etc., Hard- 
ware Co., 18 Ga. A. 586, 89 SE 1103. 
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verification. ® 


will not be set aside because of a defective jurat.4? 
So a defective jurat will not cause a pleading to be 
stricken if it appears by affidavit that the pleading 


was in fact properly sworn to.*§ 


A demurrer will not be stricken because not signed 
by the party, where the defect is only in the form of 


the affidavit appended thereto.*® 


[§ 1002] (d) Defects in Filing or Service>°— 


In General. 


9° 


is filed without leave of court,°? 


Tll.— Furst v. W. T. Rawleigh Med- 
ie¢al 'Co:* 2825 TI 3866, 18 NE 763; 
Peo. v. Czaszewiez, 216 Ill. A. 329 [aff 
Ao ile gil ad aus IN) 73,9)" oP COL Ve 
Knight, 189 Tll. A. 449. 
pian Werner v. Warner, 11 Kan. 
121. 

Me.—Bellamy v. Oliver, 65 Me. 108. 

N. Y.—Webb v. Clark, dN Nin Sue 
per. 647, 2 CodeRep 16; Gilmore v. 
Hempstead, 4 HowPr 153. 

Oh.—Menke v. Kinsey Motor Car 
Co., 21 OhNPNS 534. 

S. C.—Smoak y. Deenlee Bank, 131 
S27 C.,154,, 226° SE 399: 

Tenn. ~—Wrompelmeier v. Moses, 8 
Baxt. 467; Freidlander v. Pollock, 5 
Coldw. 490; Seifreid v. People’s Bank, 
2 Tenn, Ch. 17. 

Ne i5 v. Curry, (Civ. A.) 261 


Ray 
g—Maybury v. Mudie, 5 C. B. 
oss, 87 ECL 2838, 136 Reprint 886. 
[al Verification by codefendant.— 
A plea verified by a codefendant ina 
suit on a promissory note will be 
stricken out. Sirmans v. Folsom, 


etc., Hardware Co., 18 Ga. A. 586, 89 | 


SE 1103. 

{[b] Verification by infant.—A 
pleading verified by an infant in an 
action brought by his next friend 
will be stricken out. Menke v. Kin- 
sey Motor Car Co., 21 OhNPNS 534. 

[c] Under statutes providing that 
where a copy of a pleading is served 
without a copy of a sufficient veri- 
fication in a case where the adverse 
party is entitled to a verified plead- 
ing, he may treat it as a nullity pro- 
vided he gives notice with due dili- 
gence to the attorney of the opposing 
party that he elects so to do, notice 
of such allegation must be given be- 
fore entering judgment and the no- 
tice must specifically point out the 
defects complained of. Bigelow v. 
Whitehall Mfg. Co., 1 NYCityCt 138. 

[d] Where verification of plea in 
abatement is defective, plaintiff may 
treat it as a nullity, and sign judg- 
ment. Bellamy v. Oliver, 65 Me. 108; 
Johnson v. Popplewell, 2 Cromp. & 
J. 544, 149 Reprint 230; Bower v. 
Kemp, 1 Cromp. & J. 287, 148 Reprint 
1428. 

{e] In Porto Rico a statute au- 
thorizing the court, on motion to 
strike out irrelevant and redundant 
matter does not empower the court 
to strike out an affidavit because it 
was not properly numbered and re- 
corded in the registry of the notary 
who signed the jurat. Ana Maria 
Frases Co., Ine. v. Carlo, 25 Porto Rico 


Poe. Harn v. Boyd, 69 Okl. 156, 170 
P 505. 

47. Silliman v. Eddy, 8 HowPr (N. 
SE BCP, 

48. Green v. King, 17 Fla. 452. 

49. Milton vy. Milton, 62 Fla. 564, 
56 S 947. 

50. Of amended pleading as 
ground for striking out see supra §§ 
979, 980, 

51. Bates v. Clark, 95 U.S. 204, 
24 L. ed. 471. 

52. See infra § 1003. 

53. See infra § 1 

54. Boston Nat. Bank v. Armour, 
50. Hun 176, 38. NYS 22. 

[a] In Iowa, by rule of court, a 


A motion will lie to strike out a pleading 
for irregularity in the filing thereof,®+ as where it 
or out of time or 


PLEADING 


[§§ 1001-1004 


And where a reply is unnecessary, it } proper order.®* §o a pleading, no copy of which has 
been served on the other party, may be stricken out.®+ 

[§ 1003] bb. Failure To Obtain Leave of Court. 
Where leave of court is necessary for the filing of a 


pleading®® or an additional count or defense,*® it 


may be stricken out if it is filed without leave.>* 
same rule applies to a demurrer -filed without leave 


The 


where leave is necessary,°* even though leave had 


aa. 


pleading may be stricken for failure 
to file a copy for the use of the ad- 
verse party. Smith v. Harrington, 89 
Iowa 603, 57 NW 418; Searles v. 
Lux, 86 Iowa 61, 52 NW 327. 

55. See supra § 227. 

56. see supra § 594 et seq. 

57. S.—Hartley v. Lapidus, etc., 
Cos 216. Fed. 92, 182 CCA 336. 

Gal.—Gilbert v. Sherrod, 75 Cal. A. 
437, 243 P 30. 

Ill.—Cook v. Norwood, 106 Ill. 558; 


Gilmore v. Nowland, 26 Ill. 200; Con- 
radi v. Evans, 3 Ill. 185; Marren v. 
North American Union, 145 Ill. A. 


BWhe 

Ind.—Hyatt v. Kirk, 8 Ind. 178. 

Iowa.—Sullivan Savy. Inst. v. Cope- 
land, 71 Iowa 67, 32 NW 95; Allen v. 
Bidwell, 35 Iowa 86, 

Mo.—Rigdon v. Ferguson, 172 Mo. 
49, 72 SW 504. 

Wyo.—McGinnis v. Beatty, 28 Wyo. 
328, 204 P 340. 

[a] Discretion of court.—Under 
Iowa Code (1897) § 3552, in force in 
the federal district court for ‘the 
southern district of Iowa, and rule 3 
subd. 4 of such court, the striking 
out of a reply filed without leave 
after trial has commenced is within 
the discretion of the court. Hartley 
v. Lapidus, etc., Co., 216 Fed. 92, 132 
COAL 336; 

{[b] In New Jersey, where defend- 
ant, by leave of court, may plead 
several pleas, but where as a matter 
of fact leave of court is never asked, 
the court should strike out all such 
pleas as it would, if it had been con- 
sulted, have refused leave to file. 
open enwalt v. Dummer, 18 N. J. L. 

[ec] In Manitoba, if application for 
extension of time is made after a mo- 
tion to strike because filed too late, 
and the judge thinks he should have 
allowed the extension had applica- 
tion been made in time, the pleading 
will be ordered to stand as properly 
filed upon payment of costs of the 
petitioner’s motion. Re Provencher 
Election, 22 Man. 6, 1 DomLR 84, 19 
WestLR 794, 1 WestWkly 463. 

Striking out amendment filed with- 
out leave of court see supra § 593. 

58. Dominick v. Randolph, 124 
Ala. 557, 27 S 481; Thomas Mfg. Co. 
Yogemianeaon, 382 N. D. 144, 155 NW 


59. Thomas Mfg. Co. v. Erland- 
son, supra. 

60. Delay in filing amended plead- 
ing see supra § 980. 

Ground for dismissal or nonsuit see 
Dismissal and Nonsuit § 106. 

61. Ala.—Dupuy v. Wright, 7 Ala. 
A.'238, 60 S 997. 

Ariz.—Western Indemn. Co, v. Ken- 
dall, 27 Ariz. 342, 233) P 5838, 585 
[eit Cyc]. 

Ark.—Crow v. State, 23 Ark. 684. 

Cal.—Davis v. Honey Lake Water 
Co.; 98) Cal .415,.33 P 270 pn eee ae 
Acock v. Halsey, 90. Cal) 215; 27 


tat Bowers vy. Dickerson, 18 On 
Conn.—Goodrich y. Alfred, 72 Conn. 
257, 48 A 1041. 
Ga.—Neal v. Davis Fdy., etc, 
Works, 131 Ga. 701, 68 SE 221. 


Tll.—Farmer v. Fowler, 288 Ill. 494, 
123 NE 550, 552 [cit Cyc]; Holloway 


been granted to file an answer.5® 
[§ 1004] cc. Defects Relating to Time or Order of 
Filing or Service.®° 


A pleading,®*! including a de- 


v. Freeman, 22 Ill. 197. 

Iowa.—Hayward Ae Goldsbury, 63 
Iowa 436, 19 NW 807. 

Mich.—Michigan United R. Co.’s v. 
Ingham Cir. Judge, 155 Mich. 478, 
111 NW 588. 

Minn.—King v. Smith, 173 Minn. 
524, 218 NW 102. 

Miss.—Pool v. Hill, 44 Miss. 306 
(plea puis darrein continuance). 

Mo.—Rigdon y. Ferguson, 172 Mo. 
49, 72 SW. 504, 

Mont.—Mantle vy, Casey, 31 Mont. 
408, 78 -P 591. 

N. Y.—McGowan v. Leavenworth, 2 
BE. D. Smith 24, 3 CodeRep 151. But 
see Belden v. "Brown, 77 Mise. 282, 
186 NYS 287 (holding that whether 
an answer has been served within 
twenty days of the trial is a ques- 
tion that can be determined only by 
the trial judge when the case comes 
on for trial, and hence cannot be 
considered as a ground for striking 
the answer). 

Pa.—Pittsburg, ete., R. Co. v. Mt. 
Pleasant, etc., R. Co., 76 Pa. 481; Har- 
risburg v. Passenger Ra Cos 1 Pa. 
Dist. 192. 

Porto Rico.—Porto Rico R., etc., 
Co. v. Atlas Transfer Co., 6 Porto 
Rico Fed. 371, 372 [cit Cyc]; Patxot 
v. Nadal, 19 Porto Rico 350. 

Tex.—Frosh v. Holmes, 8 Tex. 29; 
El Paso Electric R. Co. v. Galliher, 
34. Tex. Civ. “A: 126, 78.SW. 7. 

Va.—Stinson v. Buchanan County, 
149 SE 531. 

Wyo.—McGinnis v. Beatty, 28 Wyo. 
328, 204 P 340. 

Eng. -—Wilson v. Noble, L. R. 11 Ir. 
546. 

Man.—Henderson v. 
[1928] 2 WestWkly 32. 

Ont.—Clarke v. McEwing, 9 OntPr 
281; La France v. National Ben 
Franklin Ins. Co., 17 OntWN 369; 
Stidwell v. North Dorchester, Il 
OntWN 51, 14 OntWR 709. 

Que.—Bonhomme v. Montreal, 25 
Que. Pr. 

[a] Rule held inapplicable.—A 
suggestion of the garnishment of de- 
fendant for the same debt in another 
court and a request for a Suspension 
of proceedings until the determina- 
tion of that case not being a plea in 
abatement, a motion to strike on the 
ground that it was a plea in abate- 
ment and filed too late could be over- 
ruled.. Ex p. Shriner, 184 Ala.. 33, 
63 S 69. 

[b] Pleading held not filed too 
late.—Scales vy. Central Iron, ete., Co., 
1%3, Ala... 639, 55.S 821; First Trust, 
ete., Bank vy. Johnson, 202 Iowa 799, 
211 NW _ 3738; World Co. v. Dow, 116 
Tex. 146, 287 SW 241. 

{c] In Georgia (1) the rule stat- 
ed in the text applies (Tucker v. 
Carson, 110 Ga. 908, 36 SE 217; Cow- 
art v. Stanton, 104 Ga. 520, 30 SH 
743; Rosser v. Georgia Home Ins. 
Co., 101 Ga. 716, 29 SE 286; Hargrove 
v. Webb, 27 Ga. 172; Gary v. Central 
of Georgia R. Co., (A.) 149 SE 309, 
(2) with the limitation that the plead- 
ing will be stricken out only when 
the case has been marked ‘in de- 
fault’ (Glass v. Allen, 141 .Ga, 30, 
80 SE 284; Clifton v. Fiveash, 123 
Ga. 383, 50 SE 134; Gordon v. Hud- 
son, 120 Ga. 698, 48 SE AS d)iy 3€3) 


Hamilton, 


Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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“§§ 1004-1006] 


murrer,°* not filed in apt time,*® may be stricken out, 
unless the time has been extended by consent of the 
parties,°* or leave has been given to file the pleading 
And when default has been en- 
tered and nothing has been done to set it aside, a plea 
filed, even with leave of court, will be set aside.®® 
The granting or refusing of a motion to strike out a 
pleading because filed out of time is within the dis- 
cretion of the court;*? but the court should not, on 
its own motion, strike out a pleading for this rea- 
It has been held that a delayed verified an- 
swer will not be stricken out on the ground of sur- 
prise, where plaintiff may avail himself of his statu- 


nune pro tune.®® 


tory right to a continuance.®® 


Premature filing. A pleading may be stricken out 


where it is filed too soon.7° 
Order of pleading. A pleading, 


may be stricken out.75 


Alleged error in changing a docket 
entry from “in default’ to “plea 
filed” is not ground for a motion but 
a subsequent term to strike defend- 
ant’s plea. Garrett v. Combs, 25 Ga. 
A. 274, 104 SE 251; Southern Ex- 
press Co. v. Chero-Cola Bottling Co., 
24 Ga. A. 189, 100 SE 289. 

62. Cuddahy v. Gragg, 46 Cal. A. 
578, 189 P 721; Neal v. Davis Fdy., 
ete., Works, 131 Ga. 701, 63 SE 221; 
Michigan United R. Co. v. Ingham 
Judge, 155 Mich. 478, 119 NW 
63. Time of filing see supra § 930 
and cross references there listed. 

64 Goodrich v. Alfred, 72 Conn. 
257, 43 A 1041; Ambroise v. Evelyn, 
407 ChitaD 7759. 

[a] Consent by part of the de- 
fendants to an extension of time will 
deprive the other defendants of the 
right to have the action dismissed 
as to them. Ambroise v. Evelyn, 11 
Cha H75 9% 

65. Bemis v. Homer, 145 Ill. 567, 
33 NE 869. 

66. Brayton v. Delaware County, 
16 Iowa 44. 

67. Ala.—Dupuy v. Wright, 7 Ala. 
A. 238, 60 S 997. 

Cal.--Bowers v. Dickerson, 18 Cal. 
420; Collins v. Bicknell, 41 Cal. A. 
291, 182 P, 763; Haywards Bank v. 
Kenyon, $2, Cal. A. 635, (163, Pi.869; 
Lunnun v. Morris, 7 Cal. A. 710, 95 
P 907. 

Iowa.—Ruegnitz v. Harrington, 183 
NW 605; Smith v. Waterloo, etc, R 
Co., 191 Iowa 668, 182 NW 890. 

Mo.—McClelland v. Dougherty, (A.) 
204 SW 201. 

Porto Rico.—Porto Rico R., etc., 
Co. v. Atlas Transfer Co., 6 Porto 
Rico Fed. 371 

WwW yo.—Bertagnolli Vv. 
23 Wee. 228, 148 P 374 

Man.—Monarch Lumber Co. vy. 
Hewitt, 7 DomLR 785, 1 WestWkly 


Bertagnolli, 


1013. 
Ont.—Farquhar v. Royce, 15 
OntWR 817. 


68. Keeney v. Lyon, 10 Iowa phd 
Heiss v. Corcoran, 15 La. Ann. 69 

69. Walker-Smith Co. v. WWataon: 
(Tex. Civ. A.) 271-SW 244. 

70. Rodesch v. Estey, 71 Ill. A. 
482; Steinbrecker v. Delaware, etc., 
Co., 15 Pa. Dist. 665; Roberts v. Buf- 
falo; etc:, R. Co., 5 Pa. Dist. 124. 

[a] Plea or answer, filed before 
filing of declaration or complaint may 
be stricken. “ Rodesch v. “Estey, 71 
Til. A. 482. 

71. Order of filing see supra § 266— 
269, 463-465, 518, 970; and infra §§ 
1079, 1080. 

72) Knott v. Glements, 13 Ark. 
835. Wilson v. Shannon, 6 Ark. 196; 
Sillivant v. Reardon, 5 Ark. 140; 
Scoggins v. Thompson, (Tex. Civ. A.) 


if not filed in due 
order‘! of pleading, may be stricken out,‘? as where 
a plea in abatement is filed at the same time with a 
‘plea in bar, or after it has been filed.** 
Delay in serving."* A pleading not served in time 
But mere delay in “serving” 


PLEADING 


out.*? 


[49 C.J.] 711 


a pleading will not warrant striking it from the files 
if it has been “filed” in due time.’® 

[§ 1005] (e) Unauthorized Pleadings. 
party files a pleading which is wholly unauthorized, 
it may be stricken on motion.** 
reply filed in a case where no reply is required may 
be stricken out,78 except where it appears that de- 
fendant will not be embarrassed by such a reply.7? 
So a common-law pleading in a special statutory pro- 
ceeding where different pleadings are provided for 
may be stricken.®° 
the common counts in assumpsit, even though demur- 
rable under the code practice, will not be stricken 
And a rule of court providing that the gen- 
eral issue shall not be pleaded does not authorize the 


Where a 


Under this rule a 


But a complaint in the form of 


striking out of a plea of nul tiel record in an action 


45 SW 216; and cases infra note 73. 

Wouu lUs 3.—Wwy the y. Myers, 30 F. 
Cas. No. 18,119, % Sawy. 595. 

Ala.—Hawkins v. Armour Packing 
Co., 105 Ala. 545, 17 S 16; Holley v. 
Younge, 27 Ala. 203; Hart v. Turk, 
15 Ala. 675; Cleveland v. Chandler. 
3 Stew. 489. 

Ark.—Hicks v. Branton, 21 Ark. 
186; Johnson v. Killian, 6 Ark. 172; 
Heilman v. Martin, 2 Ark. 158. 

Ind.—Brink vy. Reid, 122 Ind. 257, 23 
NE 770. 

Pa.—Beitler v. Study, 10 Pa. 418; 
Ralph vy. Brown, 3 Watts & S. 395; 
Wilson v. Hamilton, 4 Serg. & R. 


238. 
Tenn.—Douglass v. Belcher, 7 
Mersis 105 


[a] But this is not true when it is 
in form a plea in bar.—Machette v. 
Musgrave, 1 Phila. (Pa.) 186. 

74 Service see supra § 930. 

75. Orndorff v. Austin, (Tex. Civ. 
A.) 294 SW 681. 
ieee Lybecker v. Murray, 58 Cal. 

77. Ark.—Breining v. Lippincott, 
129 Ark. 406, 196 SW 795. 

Til. —Protection PM OD ISS pCO ny. 
Palmer, 81 Ill. 88; Maiman-Hurwitz 
Mfg. Co. v. Maiman, 242 Ill. A. 45; 
Bayley v. Clark, 153 Ill. A. 154. 

Iowa.—Lorenzen v. Langman, 204 
Iowa 1096, 216 NW 768. 

Ky.—Hodge Tobacco Co. v. Sexton, 
166° Ky. 219, 179. SW 36. 

Mass.—Des Brisay v. Foss, 162 
NE 4. 

Mo.—Farrell vy. Farmers’ Mut. ¥, 
Tns."Coy! 66> No. A S38. 

N. Y.—Smith v. Rathbun, 13 Hun 
Re on other grounds 75 N.Y. 


Pa.— Zion Church, ete. v. Light, 7 
Pa. Super. 223. 
Tenn.—Grant v. Jennings, 1 Coldw. 


Wash.—Puget Sound Tron Co. v. 
Worthington, 2 Wash. T. 472, 7 P 
882, 886, 

Bie an iees v. Riddell, 20 OntWN 

{a] Unauthorized “plea in short’ 
will be stricken out. Grant y. Jen- 
nings, 1 Coldw. (Tenn.) 53. 

[b] Document indorsed “particu- 
lars,” filed by defetdant, but unau- 
thorized by the practice, will be 
stricken out. Wilson v. Riddell, 20 
OntWN 24. 

[ec] Special plea instead of gener- 
al issue.—An unauthorized special 
plea instead of a plea of the general 
issue may be stricken on motion. 
Zion Church, etc. v. Light, 7 Pa. Su- 
per. 223. 

{d] Unauthorized cross petition 
may be stricken out. Lorenzen v. 
Langman, 204 Iowa 1096, 216 NW 


ona foreign judgment. *? 
ror to refuse to strike out a plea denying each and 
every paragraph of the petition, on the ground that 
it was in effect a plea of the general issue.** 

[§ 1006] (5) Identical Causes of Action or De- 
fenses, and Superfluous Defenses. 


So it has been held not er- 


Where a party 
768; Western Asphalt Pav. Corp. v. 


Marshalltown, (Iowa) 206 NW 956; 
Eller v. Newell, 159 Iowa 711, 141 
NW 52. 


[e] Unauthorized demurrer may 
be treated as a nullity or stricken 
out on motion. Smith v. Rathbun, 
13 Hun 47 [rev on other grounds 75 
Naz Yo 122i, 

Unauthorized counterclaim see su- 
pra § 978. 

78. Ark.—Breining v, Lippincott, 
129 Ark.. 406, 196 SW 795; Lusk v. 
Perkins, 48 Ark. 238, 2 SW 847; Ab- 
bott v. Rowan, 33 Ark. 593; Cannon 
v. Davies, 33 Ark. 56. 

Iowa.—Hunt v. Johnston, 105 Iowa 
311, 75 NW 103; Bayliss v. Murray, 69 
Iowa 290, 28 NW 604. 

Ky. —Hodge Tobacco Co. v. Sexton, 
166 Ky. 219, 179 SW 36. 

Foss, 162 


Mass.—Des Brisay v. 
NE 4. 

Mo.—Farrell v. Farmers’ Mut. F. 
Ins. Co., 66 Mo. A. 158. 

N. ¥.—Dillon v. Sixth Ave. R. Co., 
46 N. Y. Super. 21;  Mitnacht v. 
Hawthorne, 31 Misc. 378, 64 NYS 493; 
Union Trust Co. v. Barber, 177 NYS 
590; Avery v. New York Cent., etc., 
Re Co., 6 NYS 547 [aff 117 N. Y. 660 
mem, 22 NE 1134 mem]; Sterling v. 
Metropolitan L. Ins: Co., 6 sNi¥St. 96; 
Ward v. Comegys, 2 HowPrNS 428; 
Devlin v. Bevins, 22 HowPr 290; Gil- 
bert v. Cram, 12 HowPr 455; Herr v. 
Bamberg, 10 HowPr 128; Putnam v. 
De Forest, 8 HowPr 146. 

Pa.—Oak Lane Country Day School 
v. Fidelity-Phenix F. Ins. Co., 8 Pa. 
Dist. & Co. 35; Tasker’s Est., 13 Pa. 
Dist. 402. 

Wash.—Puget Sound Iron Co. v. 
oat e he: 2 Wash. T. 472, 7 P 882, 


tian, —Monarch Lumber — Co. 
Tin bane 7 DomLR 785,--1 West Wkly 


[a] Reply instead ‘of amended peti- 
ene neke a cause of action is at- 
tempted to be set up by reply instead 
of amended petition, the defect can 
be reached by motion to, strike, and 
not demurrer. Hodge Tobacco Co, v. 
Sexton, 166 Ky. 219, 179 SW 36. 

Right to reply and effect of unnec- 
essary reply see supra §§ 402, 403. 

79. Stegman y. Hollingsworth, 16 
NYS 820. 

[a] In Tennessee it has been held 
that a general replication, whether 
required or not, can do no harm, and 
will not be taken from the files. Al- 
len v. Allen, 3 Tenn. Ch. 145. 

80. Langdon v. Wilcox, 107 Ill. 606. 

81. Laws v. McCarty, 1 Handy 
191, 12 Oh. Dec. (Reprint) 96. 

508" Gibson v. Gillespie, 22 F. (2d) 

83. Southern Cotton Oil Co. v. 
Farkas, 23 Ga. A. 413, 98 SH 411. 


. 
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pleads a number of causes of action, pleas, or replica- 
tions, which are identically or substantially the same, 
the other party may have all but one stricken out on 
motion,*’? although there is authority to the con- 
trary ;S° but if they are merely similar, differing how- 
ever, in a material matter, such a motion cannot be 
So a rejoinder to plaintiff’s replica- 
tion which is a mere repetition of one of defendant’s 
pleas,*’ or a surrejoinder which is the same as the 
replication, *® is properly stricken off. Specific de- 
nials, in addition to a general denial, are deemed re- 
dundant and may be stricken out,*® or defendant may 
be required to elect on which he will stand;°®® and 


sustained.’® 


84 U. S.—Varnam vy. Campbell, 28 
( 


FF. Cas. No. 16,887, 1 McLean 313. 

Ala.—Wefel v. Stillman, 151 Ala. 
249, 44 S 203; Stone v. Goldberg, 6 
Ala. A. 249, 60 S 744. 

Colo.—Cramer v. Oppenstein, 16 
Colo.: 504, 27 P 716. 

Del.—Brown v. Schendelman, (Su- 
per.) 143 A 42. 

Fla.—Mitchell v. Mason, 61 Fla. 


338, 54 S 863. 

Tll—-Peo. v. Central Union Tel. Co., 
192 Ill. 307, 61 NE 428, 85 AmSR 338; 
Parks v. Holmes, 22 Ill. 522; How- 
lett v. Mills, 22 Ill. 341; Voorhees v. 
Chicago, etc., R. Co., 208 Ill. A. 86. 

Ind.—Aurora yv. Cobb, 


21 Ind. 492; 
Hunt v. Bailey, 4 Ind. 630; Lomax 
ey: “¢ Blackf. 599. 
ows 


y v. McCarthy, 146 
Iowa 546, 1283 NW 755, 34 LRANS 
911 [reh den 
207]. 


and op. mod 125 NW 


Ky.—Louisville, etc, R. Co. v. 
Bland, 171 Ky. 424, 188 SW 468. 
Nebr.—Pollock v. Whipple, 45 Nebr. 


844, 64 NW 210. 
WN. J.—Adams. v. Grady, 77-N.. J: LD. 
Cralsy Leen. J. 


$01, 72 A 56; Hill v. 
L. Rie 
Y.—Barrows v. Fidelity, etc., Co., 

220, N.Y. 679, 116 NE 1034; Hepburn 

. Babcock, 9 AbbPr 159 note; Lack- 
A Vv. Vanderbilt, 10 HowPr 155; 
Woodruff v. Brice, 18 Wend. 512. See 
Hitching v. Robinson, 196 App. Div. 
366, 187 NYS 750 (a paragraph of an 
answer, repeating denials made in a 
prior paragraph, may be stricken out 
as redundant). 


Tenn.— Adcock v. M., ete.,° R. Co., 
$8 Tenn. Civ. A. 128. 

Wash.—Kumblad v. Allen, 51 Wash. 
425, 99 P19. 

Alta.—Kennerley v. Hextall, 10 
DomELR 501. 

ta] Cross petition praying for 


equitable relief, filed by defendant in 
an action at law, which is merely a 
repetition of matters of defense set 
up in the answer, may be stricken out 
en plaintiff's motion. Biermann v. 
Guaranty Mut. L. Ins. Co., 142. Iowa 
341, 120 NW 963. 

{b] Refusal to strike out count of 
complaint as being same as another 
count held not error. Woodmen of 
World v. 209 Ala. 4438, 96 
S 352. 

{e] But when complaint contains 
three statements of same cause of 
action, although a motion to require 
plaintiff to elect which cause or caus- 
es of action he will rely on, and that 
the residue be struck out, might be 
granted in whole or in part, it is not 
error to deny a motion to strike out 
the first and second. Cramer v. Op- 
penstein, 16 Colo. 504, 27 P 716. 

{d] Statement of claim identical 
with counterclaim in another action. 
—Plaintiff's statement of claim was 
struck out as being an abuse of the 
process of the court because the re- 
lief claimed was the same as his 
eounterclaim in another action be- 
tween the same parties. Kybich v. 


Maynor, 


Mangus, (Alta.) [1919] 3 WestWkly 
532. 
85. Babineau v. La Forest, 37 N. 


B. 77 (counts in a complaint will not 
be stricken out because they are rep- 


PLEADING 


tion.?? 


pleaded, 


etitions of other counts). 

86. Del.—Brown vy. Schendelman, 
(Super.) 1438 A 42. 

Mass.—Little v. Blunt, 13 Pick. 473. 

N;) J. Adams’vi Grady/t7 IN. JLab. 
301, 72 A 55. 

N. Y.—Dows v. Davis, 5 Hill 512. 

S. C.—Gwathney v. Burgiss, 98 S. 
C. 152, 82 SE 394. 

Ont.—Dunn v. Phillips, 36 Ont. L. 
580, 10 OntWN 152, 31 DomLR 274 
(additional facts and particulars in 
ejectment). 

[a] Bule applied.—A count alleg- 
ing that defendant negligently per- 
mitted a fire to be unguarded states 
a different cause of action from that 
in another count alleging that de- 
fendant was negligent in causing a 
fire to be built; and hence a motion 
to strike out the former count is 


properly denied. Brown ih oe as 4 
man, (Del. Super.) 143 A 4 
87. Farmers’ Mut. Ins. eos Vv. 


Tankersley, 13 Ala. A. 524, 69 S 410. 

88. Western Assur. Co. v. Hall, 120 
Ala. 547, 24 S 936, 74 AmSR 48. 

g9..* Pauly’ Jail -Bldeweete, Colby. 
Jefferson County, 160 Fed. 866, 88 
CCA 48; York County School Dist. 
No. 27 v. Holmes, 16 Nebr. 486, 20 
NW 721; Wies v. Fanning, 9 HowPr 
(N. Y.) 543; Dennison v. Dennison, 
9 HowPr (N. Y.) 246; Lippencott v. 
Goodwin, 8 HowPr (N. Y.) 242. 

Special pleas or defenses containing 
matter admissible under general is- 
sue or general denial see infra text 
and note 94. 


90. See infra § 10438. 

91. Ripley v. Burgess, 2 Hill (N. 
Y.) .360. 

92. Sweet v. Brown, 61 Iowa 669, 
17 NW 44. 

93. Colt v. Davis, 50 Hun 366, 3 
NYS 354 

94. U. S.—wWilliams v. William B. 


Scaife, ete., Co., 227 Fed. 922; Fab- 
ric Fire Hose Co. v. Bibb Mfg. Co., 
39 Fed. 98. But see U. S. v. Spencer, 
27 F. Cas. No. 16,368, 2 McLean 405 
(holding that a motion to strike out 
a plea of nil debet to a declaration 
on a penal bond will not lie where 
breaches are assigned). 

Ala.—Wright v. Louisville, ete., R. 
Co., 203 Ala. 118, 82°>S 132; Lecroix 
v. Malone, 157 Ala. 4384, 47 S 725; 
Moore v. Crosthwait, 1385 Ala. 272, 33 
S 28; McClendon v. Equitable Mortg. 
Co., 122 Ala. 384, 25 S 30. 

Cal.—Fuller v. Kelly, 28 Cal. A. 
160, 151) P1749; 

Del.—Biedler v. Philadelphia, etce., 
R..Co., 81 Del. 452, 114 A869; Pos- 
tles v. Frazer, 27 Del. 296, 88 A 469. 

Fla.—Atlantie Coast Line R. Co. 
v. Roe, 91 Fla. 762, 109 S 205; Tripp 
v. Wade, 82 Fla. 325, 89 S 870; Hol- 
lingsworth v. Norris, 77 Fla. 498, 81 


S 782; Florida Hast Coast R. Co. v. 
Knowles, 68 Fla. 400, 67 S 122; Bell 
v. Niles, 61 Fla. 114, 55 S 392; Mc- 


Kinnon v. Johnson, 57 Fla. 120, 48 
S 910; Poppell v. Culpepper, 56 Fla. 
515, 47 S 351; Atlantic Coast Line R. 
Co. v. Crosby, 53 Fla. 400, 43 S 318; 
Peacock v. Feaster, 51 Fla. 269, 40 S 


74; Hubbard v. Anderson, 50 Fla. 219, 
39 S 107; Consumers’ Electric Light, 
ete., Co. v. Pryor, 44 Bla. 354,032) 38 
797; Little v. Bradley, 43 Fla. 402, 


Matters available under other pleas. 
which sets up nothing which cannot be shown 
under another defense, denial, or plea in the an- 
swer, or under the general issue or general denial 
may be stricken out,°# 


- ¥ _ pia. 4 


[§ 1006 


where defendant pleads a defense and gives notice of 
the same matter, the court may strike out either the 
plea or notice, at the option of defendant.°* 
filed after the loss of the original pleading should be 
stricken when the original is found.®? 
actions are consolidated in which there are identical 
answers, neither answer can be stricken out on mo- 


A copy 


But where two 
A defense 


either on mo- 


31 S 342; Buesing v. Forbes, 33 Fla. 
495, 15.S 209; Coffee v. Groover, 2¢ 
Fla. 64 [rev on other grounds 123 
U.S, 8 3SCt 41, 31 ly ed, bile Neal 
v. Spooner, 20 Fla. 38; Wade v. Doyle, 
7 aaa 522; Davis v. Shuler, 14 Fla. 
Ida.—Nobach v. Scott, 20 Ida. 558, 
a tle a eNO AS) a ; 
Ill.—Sheldon v. Van Vleck, 106 Ill. 
45; Illinois Cent. R. Co. v. Johnson, 
384 Ill. 389; Cooper v. Lawrence, 204 
Ti. A. 264 ; 
Ind.—Mason v. Roll, 130 Ind. 260, 
29 NE 1135; Colchen v. Ninde, 120 
Ind. 88, 22 NE 94; Davis v. Davis, 
119 Ind. 511, 21 NE 1112; Columbus, 
etc., R. Co. v. Braden, 110 Ind. 558, 
11 NE 357; Stevens v. Lafayette, etc., 
Road Co., 99 Ind. 392; Boyce v. Gra- 
ham, 91 Ind. 420; Ketcham v. Brazil 
Block Coal Co., 88 Ind. 515; Hill v. 
Hagaman, 84 Ind. 287; Gerard v. 
Jones, 78 Ind. 378; Lane v. Sparks, 
75 Ind. 278; Shellenbarger v. Blake, 
67 Ind. 75; Evansville v. Thayer, 59 
Ind. 324; Brown v. College Corner, 
etc., Road Co., 56 Ind. 110; Hayden 
v. Souger, 56 Ind. 42, 26 AmR 1; Au- 
rora v. Colshire, 55 Ind. 484; Marsh- 
all _v. Beeber, 53 Ind. 119; Downey 
v. Dillon, 52 Ind. 442; Western Un- 
ion Tel. Co. v. Meek, 49 Ind. 53; 
Allen v. Randolph, 48 Ind. 496; Ohio, 
ete, (R.eCosovecSelbyywi4a? ina: 471, 17 
AmR 719; McCabe v. Raney, 32 ind. 
309; Dice v. Morris, 32 Ind. 283; 
Neal v. Scott, 25 Ind. 440; Holcraft 
v. King, 25 Ind. 352; Aurora v. Cobb, 
21 Ind. 492; Stevens v. Campbell, 21 
Ind. 471; Coquillard v. French, 19 
Ind. 274; Anthony v. Slonaker, 18 
Ind. 273; Westcott v. Brown, 13 ‘Ind. 
83; Page v. Ford, 12° Ind. 46; Wood 
v. Commons, 3 Ind. 418; Crookshank 
v. Kellogg, 8 Blackf. 256; Jackson 
v. Yandes, 7 Blackf. 526; Clodfelter 
v. Lucas, 7 Ind. A. 379, 34 NE 828; 
ara v. Young, 2 Ind. A. 297, 28 NE 
Iowa.—Scott v. Hardin Independent 
Dist., 91 Iowa 156, 59 NW 15; Cate 
Vv. Gilman, 41 Iowa 530. 
Ky.—Cumberland Tel., ete., 
Cartwright Creek Tel. Co., 128 ky. 
395, 108 SW 875, 32 KyL 1357; Wool- 
ley v. Louisville, 114 Ky. 556, 71 SW 
893, 24 KyL 1510; Robards v. Rob- 
ards, 85 SW 718, 27 KyL 494; Royer 
Wheel Co. v. Dunbar, 76 sw’ 366, 25 


Kyl 746; Simpson v. Carr, 76 SW 
346, 25 KyL 849; Johnson v. Clem, 4 
KyL 860 


so288—Gardner v. Webber, 17 Pick. 


Mo.—Union Nat. Bank v. Lyons, 220 
Mo. 538, 119 SW 540; Bolton v. Mis- 
souri Pac. R. Co., 172 Mo. 92, 72 SW 
530; Sargent v. St. Louis, ete, R. 
Co., 114 Mo. 348, 21 SW 823, 19 LRA 
460; Ellet v. St. Louis, etc., R.iCoz 
76 Mo. 518. 

Mont.—Larson v. Marcy, 61 Mont. 
LOZ 0 RG SiO. 
sav M M.—Wheelock v. McGee, 1 N. M. 

Oh.—Campen v. Murray, 3 Oh. Cir. 
Cte 93, 2, Ohi Soe Dec. 54; Cincinnati, 
ete. -RitCo,y Ward, 5 Oh. Dec. (Re- 
print) 391, 5 “AmLRec 372; Stolley v. 
Brooks, 1 Oh. Dec. (Reprint) oe 7 
WestLJ 235; Haines v. Lytle, 1 Oh. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1006-1008] 


tion,®® or, in some jurisdictions, by the court sua 
sponte,®® although some authorities have held that 
a special demurrer is the proper remedy where 
a special plea amounts to the general issue,®’ and 
that a motion to strike will not lie.®8 
tice of special matter which gives notice only 
of such matters as are admissible under the gen- 
eral issue alone may be stricken out.9® 
the matter alleged as a counterclaim against one 
not a party is admissible in evidence under a defense 
a the counterclaim may be stricken.t 
has been held, in an action against a partnership, 
where one defendant pleads the general issue, en- 
titling him to put in issue the existence of the part- 
nership as to him, that it was proper to deny a mo- 
tion to strike out a special plea that he had notified 
plaintiff that he would not be responsible for goods 


sent to the firm.? 


[§ 1007] (6) Inconsistent Causes of Action or 


Dec. (Reprint) 198, 4 WestLJ 1. 
Or.—Hubbard v. Olsen-Roe Trans- 
fer Co., 110 Or. 618, 224. P 636. 


gees Rattores v. Clyde,. 6 Phila. 
R. I.—Granite Bldg. Corp Vv. 


Greene, 25 R. 1..586, 57 A 649. 
Tex.—Landa v. Obert, 5 ‘Tex. -Civ. 
A. peo 25 SW 342. 
ete., R. Co. v. Allen, 
418, Va. 428, 87 SE 558; George Camp- 
bell Co. v. Angus, 91 Va. 438, 22 SH 
167; Philadelphia Fire Assoc. Vv. Hog- 
wood, 82 Va. 342, 4 SE 617; Crews v. 
Farmers’ Bank, 31 Gratt.. (72 Va.) 
eee Reed v. Hanna, 3 Rand. (24 Va.) 
56. 


W. Va.—Sutherland v. Guthrie, 82 
W. Va. 419, 96 SE 61; Richards v. 
Riverside Iron Works, 56 W. Va. 510, 
49 SH 437; Beebe v. Eakle, 43 W. Va. 
502, 27 SE 214; Hale v. West Virginia 
Oil, etc., Co., 11 W. Va. 229. 

Newfoundl.—BPllis_ v. 
Newfoundl. 197. 

[a] Special plea amounting mere- 
ly to the general issue will be strick- 
en out. Emmons v. Home Ins. Co., 
17 Del. 83, 39 A 775; Tilden v. E. A. 
Stevenson & Co., Inc., (Del. Super.) 
132 A 739; Peacock v. Feaster, 51 
‘Fla. 269, 40 S 74; Hubbard v. Ander- 
son, 50 Fla. 219, 39 S 107; Consumers’ 
Blectric Light, etc., Co. v. Pryor, 44 
Fla. 354, 32 S 797; Williams v. Port, 
14 Ind. 569; Lair v. Abrams, 5 Blackf. 
(Ind.) 191; Norfolk,” ete., ‘R. Co. v. 
Mundy, 110 Va. 422, 66 SE 61; Ellis 
v. Kanna, 6 Newfoundl. 197. 

[b] Argumentative denial pleaded 
in the same answer with a general 
denial may be stricken out on motion. 
Niblack v. Goodman, 67 Ind. 174. 

[ec] Where matter cannot be 
shown under general issue, it is er- 
ror to strike out a plea, although the 
general issue also is pleaded. Sturdi- 
vant v. Memphis Nat. Bank, 60 Fed. 
730, 9 CCA 256. 

[a] In New York (1) it has been 
held in some cases that a plea or 
special defense which raises no issue 
that could not be shown under deni- 
als pleaded may be stricken out. 
Small v. Sullivan, 218 App. Div. 612, 
219 NYS 34 [mod on other grounds 
DADEING Yen (So 0ua TOE ONE Odi] Barry: 
v. Silberstein, 164 App. Div. 220, 149 
NYS 627; Doyle v. Page, 130 Misc. 
149, 223 NYS 499; Rost v. Harris, 12 
AbbPr 446. (2) Tf the answer con- 
tains a general denial, special pleas 
or defenses containing matter prov- 
able under the general issue will be 
stricken out as unnecessary. Cooley 
v. New York, 85 App. Div. 107, 82 
NYS 1067; Doyle v. Page, supra; 
Bulova v. Barnett, 111 Misc. 150, 181 
NYS 247 [mod on other grounds 193 
App. Div. 161, 1883 NYS 495]. (3) 
On the other hand it has been held 
that the court will be liberal in the 
retention of special defenses, even 
when they are provable under the 
general denial, and that they will not 


Kanna, 6 
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So a no- | strike. 
And if 


But it | special pleas.*® 


not lie.?9 


on motion.!? 


[be stricken. out where they cannot 


possibly injure plaintiff. Home Ins. 
Co. v. T. A. Gillespie Loading Co., 222 
App. Div. 67, 225 NYS 276; Fisk_v. 
Hobern, 204 App. Div. 588, 198 NYS 
654. See Home Ins. Co. v. T. A. Gil- 


lespie Loading Co., supra; Madison’ 
v. Neuburger, 130 Misc. 650, 224 NYS 
461; Hollenbeck v. Clow, 9 HowPr 


289 (all ‘holding that a good defense 
should not be stricken out because it 
contains matters which may_ be 
proved under the general denial). 

95. See cases supra note 94. 

96. Tripp v. Wade, 82 Fla. 325, 
89 S 870; Bell v. Niles, 61 Fla. 114, 
55 S 392; Atlantic Coast Line R. Co. 
v. Crosby, 53 Fla. 400, 43 S 318; Wade 
v. Doyle, 17 Fla. 522. 

97. See supra § 508. 

98. Smith v. Commercial Bank, 14 
Miss. 83. But see Moore v. Mickell, 
1 Miss. 231 (holding that in such 
ease the special plea may be rejected 
by the court as frivolous). 

99. U.S. v. Stone, 106 U. S. 525, 1 
SCt287,> 27. Teed: 163; Gilmore v. 
Nowland, 26 Ill. 200; Little v. Bolles, 
12ON baal. 

[a] Special plea and general issue 
with notice of special defense cannot 
be pleaded together, and if it is 
sought to do this one may be strick- 
en. Gilmore v. Nowland, 26 Ill. 200. 

{b] In New Bruswick a notice of 
special defense will not necessarily 
be stricken out because the defense 
is admissible under the general is- 


sue. Bennett v. Cody, 35 N. B. 277. 
1. Parker v. Cochrane, 11 Colo. 
363,-18 P 209 i 


2. O. L. Standard Dry Goods Co. v. 
148 Va. 640, 139 SE 300. 

83. See infra § 1038 et seq. 

4 Smith v. Ferguson, 187 Ky 
338, 219 SW 160; Conway v. Whar- 
13 Minn. 158; Vachon v. Roch- 
ette, 25 Que. Super. 242. But see 
Lawand y. Belanger, 29 Que. Pr. 215; 
Brulott v. Giard, 2 Que. Pr. 450 (both 
holding that a contradietory plea 
may be stricken out). 

fa] When defendant pleads affirm- 
ative plea at same time as general 
denial, plaintiff has no right to have 
the affirmative plea stricken out but 
must confine himself to a motion to 
make defendant .elect between the 
two pleas. Vachon vy. Rochette, 25 
Que. Super. 242 

{b] In Alabama, where pleas are 
so inconsistent that they cannot be 
pleaded together, it is error to allow 
a motion to strike one of them, desig- 
nated therein by plaintiff, thereby de- 
priving defendant of his right to 
elect on which he would stand. Gan- 
us v. Tew, 163 Ala. 358, 50 S 1000. 

5. Ida.—Murphy v. Russell, 8 Ida. 
133, 67 P 421. 

Mo.—Adams v. Trigg, 37 Mo. 141; 
Broderick v. Andrews, 135 Mo. A. 57, 
115 SW 519: Harper v. Fidler, 105 
Mo. A. 680, 78 SW 1034. 

Nebr.—Keens vy. Gaslin, 24 Nebr. 


Departure in reply.11 
.thereof which is wholly inconsistent with, or eon- 
stitutes a departure from, the cause of action stated 
in the declaration or complaint!? may be stricken out 
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Defenses, and Departure. Generally the proper way 
to raise the objection that causes of action or de- 
fenses are inconsistent is by motion to compel the 
pleader to elect between them,* and not by motion to 
In some jurisdictions, however, a motion 
will lie to strike out inconsistent causes of action or 
defenses,® or one of them.® But it has been held that, 
where dn answer consists of a general denial and 
special pleas inconsistent therewith, a motion will 
not lie to.strike out the entire answer,’ but only the 
Where the statute permits inconsist- 
ent defenses to be pleaded,® a motion to strike will 


A reply or separate count 


[§ 1008] (7) Misjoinder of Causes of Action. 


310, 38 NW 797. 

Pa.——Sadtler Vv. roms Pattern Co., 
Inevall Pa Dist. & (Cov.5s38: 
Vt. rare, v. Blandin, 92 Vt. 313, 


We 
Bradley, 9 


+ 


$.—Noonan vy, 


wail. 394, 19 L. ed. 757. 
Alaska.—Bank of Alaska v. Raich, 
7 Alaska 319. 


Cal.—Buhne v. Corbett, 43 Cal. 264. 
N. M.—Sandoval v. Atchison, etc., 

Ri Conc 0 Ne Mies 43 e280 ae 40: 
Porto Rico.—Porto Rico Fruit 
Co., 12 


Union v. New York, etc., SS. 
Ss. C.—Cohrs v. Fraser, DES. Cok. 


Porto Rico Fed. 448 


Wash.—Davis v. Ford, 15 Wash. 
107, 45 P1739, 46 P 393. 
Eng.—Chapman Vv. Westerby, 


[1914] W..N. 64. 

Alta.—Strathdee v. Manufacturers 
rea Co., 2 Alta. L. 141, 11 WestLR 

[a]. Defenses held not inconsist- 
eta v. White Co., 4 Alaska 

aL: 

Striking out inconsistent allega- 
tions see infra § 1023. 

7. state, v...Rogers, 79 Mo. 283; 
Wertheimer-Swarts Shoe Co. v. Me- 
Donald, 138 Mo. A. 328, 122 SW 5. 

8. See cases supra note 7. 

9. See supra § 254 et seq. 

10. Green v. ug path School re 
5 S. D. 452, 59 NW 284 

fa] In Georgia (1) under the code 
allowing a party to file contradic- 
tory pleas, a plea should not be 
stricken because one part of it is 
contradictory to another part. Wade- 
v. Watson, 129 Ga. 614, 59 SE 294. 
(2) A plea of general denial in an ac- 
tion on a judgment being equivalent 
to a plea of nul tiel record, it is. er- 
ror to strike such plea because of 
contradictory statements in another 
plea. Watters v. Freeman, 16 Ga. A, 
595, 85 SE 931. (3) But it has been 
held that an answer may properly be 
stricken when the denials contained 
in the answer to a petition filed in 
distinct paragraphs are inconsistent 
with admissions made by defendant 
in the same connection. Bedingfield 
v. Bates Adv.. Co., 2 Ga. A. 107, 58 
SE 320. 

[b] In Vermont inconsistencies in 
the answer are not a valid ground of 
a motion to expunge, inconsistent 
defenses being permissible under 
Pract. Act (Gen. L. § 1791 subd 2), 
as amended by Acts (1921) No. 72 § 
1. Coates v. Eastern States Farm- 
ers’; Exchs 99- Vt. 70; 1307 A. 709. 

11. Striking out allegations con- 
stituting departure see infra § 1023. 

12. See supra § 420 et seq. 

13. Colo.—Kannaugh v. Quartette 


Min. Co., 16 Colo. 341, 27 P 245. 
Iowa.—Head v. Hale, 178 Iowa 69, 
159 NW 598; 


Hunt v. Johnston, 105 
Iowa 311, 75 NW 103. 
Kan.—Union Casualty, ete., 
Bragg, 68 Kan. 291, 65 P 272. 
Mo.—Philibert v. Burch, 4 Mo. A. 
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Usually misjomder of causes of action!4 is not a 
ground for motion to strike out,!® but is to be reached 
only by demurrer,+® or by motion to elect between 
In some jurisdictions, how- 
ever, a motion lies to strike one or more of the causes 


the causes of action.27 


of action.!§ 


[§ 1009] (8) Pleadings Containing Scandalous 
Ordinarily the presence of scandalous 
matter in a pleading is ground for a motion to strike 
out the objectionable matter,?° and does not author- 
ize the entire pleading to be stricken, where it con- 
tains facts which, if true, would constitute a valid 
basis for a judgment.?? But in some cases, and under 
some circumstances, an entire pleading?” or separate 
defense.** may be stricken out where it contains 


Matter.19 


Magruder v. Admire, 4 Mo. A. 


N. Y.—Wm. H. Frank Brewing Co. 
v. Hammersen, 22 App. Div. 475, 48 
NYS 30. 

Oh.—Bowman v. Springfield, etc., 
Rey Commi Ohi CirssOts 64 el Ob. fein: 
IDXXCS Bia 

Okl.—Wilson v. Jones, 67 Okl. 6, 
168 P 194, 154 P 663]; Stuart v. Gray- 
son, 65 Okl. 58, 162 P 956; Merchants, 
etc., Ins. Co. Vv. Marsh, 34 Okl. 453, 
125 P 1100, 42 LRANS 996; Spring- 
field F. & M. Ins. Co. v. Halsey, 34 
Ok 383, 126° P 237. 

Wash.—Davis v. Ford, 15 Wash. 107, 
45 P 739, 46 P 393. 

Eng.— London, ete:, Docks, Com vy. 

Bye Uge MB eIeXS) Op 


Metropolitan R. Cox 
NS Si 1.30. 

' Ont.—Dufferin v. Wellington, 9 Ont 
WR 262. 

[a] Reply held not a departure.— 
Rule v. Rule, 93 Okl. 276, 225 P 170. 

Striking out inconsistent allega- 
tions see infra § 1023. ° 

14. See supra § 178. 
tions § 188 et seq. 

15. Alaska.—H. J. Raymond Co. v. 
Robert Royalty Co., 5 Alaska 184. 

Ida.—MacLeod vy. Stelle, 43 Ida. 
64, 249 P 254. 

Ind.—Fritz v. Fritz, 23 Ind. 388. 

Ky.—Sutton v. Wood, D0 Mikey 23, 
85 SW 201, 27 KyL 412, 8 AnnCas 
894; Switzer v. Cohorn, 10 KyL 323. 
See’ Dragoo v. Levi, 2 Duy. 520 (hold- 
“ing that plaintiff may be required to 
elect and, if he declines, one of the 
causes of action may be stricken out). 
ee eae v. Rapp; 50 Mo. 

Pa.—Burkholder v. Beetem, 65 Pa. 
496. But see Hunter yv. Erie, etc., 
Transp. Co., 1 Pa. Dist. 538 (holding 
that, where tort and contract are 
Joined in assumpsit, the court will, 
on motion for a more specific state- 
ment, direct the allegations as to tort 
to be stricken out). 

[a] In Alabama each count must 
stand and fall on the merits of its 
own averments; and, while there may 
be a misjoinder of actions, that ob- 
jection goes to the complaint as a 
whole, and separate counts cannot be 
stricken. Union Marine Ins. Co. v. 
Charlie’s Transfer Co., 186 Ala. 443, 
65 S 78. “tere 

{b] In New York (1) misjoinder 
of causes of action is not ground for 
a motion to strike out allegations 
setting forth one of the causes. City 
Real Est. Co. v. King, 122 App. Div. 
556, 107 NYS 535. (2) The remedy 
under Civ. Pract. Rules, rule 102 is 
not by motion to strike, but.to cor- 
rect by serving such amended plead- 
ing as the nature of the case may re- 
quire. Pleaters’, etc., Assoc. v. Taft, 
131 Misc, 506, 227; NYS 185. (3) So 
when counterclaims are improperly 
counted, the remedy is by motion to 
correct and not by motion to strike 
out.. Comerford v. Sands, 120 Misc. 
522,199 NYS 2 [aff 214 App. Div. 755 
mem, 209 NYS 812 mem]. 


470; 
133 


See also Ac- 


16. See supra § 493. 
17. See infra § 1038. 
18. Ariz—Gordon vy. Gordon, 278 
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scandalous matter, especially where such matter pre- 
dominates?‘ or is so intermingled with pertinent and 
issuable matter that it is difficult to separate the 
good from the objectionable.?® 

[§ 1010] (9) Embarrassing Pleadings.?® In Eng- 


land and some parts of Canada, statutes have been 


action.?7 


Peso, 

Ark.—Luce v. Arkansas Brick Mfg. 
Co., 125 Ark. 219, 188 SW 566; Citi- 
zens’ Bank v. Commercial Nat. Bank, 
107 Ark. 142, 155 SW 102; Adams v. 
Edgerton, 48 Ark. 419, 3 SW_ 628; 
Riley v. Norman, 39 Ark. 158; Craw- 
ford v. Fuller, 28 Ark. 370; Veatch 
v. Greenwood, 23 Ark. 637. 

Iowa.—Valentine v. Taylor County, 
206 Iowa 840, 221 NW 517; Mitchell 
v. McLeod, 127 Iowa 733, 104 NW 349; 
Citizens’ State Bank v. Jess, 127 Iowa 
450, 103 NW 471; Lull v. Anamosa 
Nat. Bank, 110 Iowa 537, 81 NW 784; 
Flynn v. Des Moines, etc., R. Co., 638 
Iowa 490, 19 NW 312. 

N. Y.— Barwin Realty Co. v. Union 
Stove Works, 146 App. Div. 319, 130 
NYS 781 [aff 210 N. Y. 537 mem, 103 
NE 1120 mem]. 

Okl.—Jones v. Balsley, 27 Okl. 220, 
111,942. 

See Martel v. Mitchell, 16 Man. 266 
(dictum). 

[a] Demurrer considered as mo- 
tion.— Where a motion to strike out 
any cause or causes is given as the 
remedy for a misjoindér of causes, 
if defendant demurs for misjoinder 
instead, the proper practice is for the 
court to consider the demurrer as a 
motion to strike out. Fordyce v. Nix, 
38 Ark. 136, 23 SW 967. 

[b] Alternative remedies. — In 
some jurisdictions misjoinder may 
be taken advantage of by motion ei- 
ther to strike or to elect between. the 
causes which have been improperly 
joined. Gordon v. Gordon, (Ariz.) 
278 P 375; Martin v. Stratton, 157 
Ark. 518, 248 SW 554; Jett v. Theo. 
Maxfield Co., 80 Ark. 167, 96 SW 1438; 
Barwin Realty Co. v.~ Union Stove 
Works, 146 App. Div. 319, 180 NYS 
781 [aff 210 N. Y. 537 mem,-103 NE 
1120 mem]; Rochkind v. Perlman, 123 
App. Div. 808, 108 NYS 224, 1151; 
276 Spring St. Corp. v. Forbes, 134 
Misc. 587, 2835 NYS 257 [mod on oth- 
er grounds 226 App. Div. 354, 235 
NYS 522 1: 

19. In equity see Equity § 387. 

In mandainus proceedings see Man- 
damus § 584, 


20. See infra § 1025. 
§ ORE cne scandal see supra 

21. Butler v. Butler, 34 Okl. 392, 
125 P 1127; Herndon vy. Campbell, 86 
Tex. 168, 23 SW 980. 

22. Chenault vy. Norton, 99 SW 


899, 30 KyL 875;- Atty.-Gen. v. Par- 
sell, 99 Mich. 381, 58 NW 335; Mitch- 
ell v. Brown, 88 N., CG. .156. 

[a] Replication imputing commis- 
sion of perjury by defendant in his 
answer will be stricken out. Mitchell 
v. Brown, 88 N. C 6. 

23. Bulova v. Barnett, 193 App. 
Div. 161, 188 NYS 495 [mod 111 Misc. 
150, 181 NYS 247]; W. T. Hanson Co. 
v. Collier, 119 App. Div. 794, 104 NYS 
787 [rev on other grounds 51 Misc. 
496, 101 NYS 690]; Wuensch v. Morn- 
ing Journal Assoc., 4 App. Div. 110, 
38 NYS 605; Armstrong y. Phillips, 
60. Hun 243, 14 NYS 582, 

[a] Facts pleaded as complete de- 
fense, which would be demurrable as 


dictions in the United States.?8 
barrassing where a matter is pleaded which the party 
has no right to plead,?® or where the pleading or 
paragraph thereof seeks to raise irrelevant and im- 
material issues,?° as by stating matter of evidence 


enacted authorizing the striking out of a pleading or 
separate part thereof where it is so framed as to 
“prejudice, embarrass or delay” the fair trial of the 
A similar statute exists in several juris- 


A pleading is em- 


constituting only a partial defense 
or as being merely in mitigation of 
damages, may, if scandalous, be 
stricken out. Persch v. Weideman, 
106 App. Div. 553, 94 NYS 800. 

[b] Purpose merely insult.— 
Where scandalous matter has been 
inserted in an answer solely to in- 
sult the opposing party and not to 
protect the pleader, such answer, al- 
though alleged as a separate defense, 
may be stricken as scandalous. W. 
T. Hanson Co. v. Collier, 119 App. Div. 
794, 104 NYS 787 [rev on other 
grounds 51 Mise. 496, 101 NYS 690]. 

24. Wadleigh v. Newhall, 136 Fed. 
941; Huffman v. State, 183 Ind. 698, 
109 NE 401, 748; Adams vy. Adams, 74 
Pa. Super. 502. 

25. Crabtree v. Steele, 137 Iowa 
726, 729, 115 NW 593. 

“No court should be compelled to 
wade through such a paper to see 
whether or not somewhere in or be- 
tween the lines a cause of action of 
some kind is stated against some 
of the defendants.” Crabtree v. 
Steele, supra. 

26. Striking out embarrassing al- 
legations see infra § 1026. 


27. See statutory provisions. 
28. See statutory provisions. 
[a] In Florida a motion to strike 


is applicable where a pleading, either 
as a whole or any part of it, is so 
framed as to prejudice, or embarrass, 
or delay a fair trial, and is thus dis- 
tinguished from a demurrer which 
goes to a pleading as a whole for in= , 
sufficiency. German-American Lum- 
ber Co. v. Brock, 55 Fla. 577, 46 S 


740; State v. Atlantic Coast Line 
R. Co., 53 Fla. 711, 44 S° 230. 
[b] In New Jersey a pleading 


which contains defects not ground 
for demurrer, but which is so framed 
as to prejudice, embarrass, or delay a 
fair trial of the action, will be strick- 
en out. Malberti v. United Electric 
Col, 69 INS 17.655, Sar AK 251% 


29. Eng.—Stokes v. Grant, 4 C. 
D.. 26;,- Heugh Vv. Chamberlain, 35 
Wkly. Rep. 742 

Man.—Messervey v. Simpson, 22 


Man. 421, 1*‘DomLR 532, 20 WestLR 
Bah, eal WestWkly 919. 
A S.—lLeonard v. Sweet, 33 N. S. 

Ont.—Bristol v. Kennedy, 4 OntWN 
537, 28 OntWR 685, 8 DomLR 750; 
Mills. v. Spectator, 13 OntWR 685; 
Stratford Gas Co. v. Gordon, 14 Ont. 
Pr. 407. 

N. W. Terr.—McEwen v. North- ~ 
western Coal, etc., Co., 1 Terr. L. 203: 

Newfoundl.—Butten vy. Anglo-New- 
foundland Dey. Co., 9 Newfoundl. 487. 

[a] Improper joinder of causes of 
action.—Compton y. Preston, 21 Ch 
D. 1388; Messervey yv. Simpson, 22 
Man. 491, 1 DomLR 532, 20 WestLR 
Boy ek WestWkly 919; Butten “v2 
Anglo- Newfoundland Dey. Co., 9 New- 
foundl. 487. 

30. Stokes v. Grant, 4 C. P. D. 25; 
Schweiger v. Vineberg, 15 Man. 536, 
2 WestLR 266; Union Bank vy. Mc- 
Bean, 10 Man. "211; Webb v. Hamil- 
ton Cataract Power, Light, ete., Co., 
TeOn te sty OOkeu iS OntWR 384; Kil- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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instead of facts,*! or where it fails to set out the 
facts with sufficient fullness to enable the adverse 
party to know the eause of action or grounds of de- 
fense,*? although it has been held that mere indefi- 
niteness does not render a pleading embarrassing.** 
If a pleading is clearly embarrassing under the rules 


breath v. Rex, 31 OntWN 354; Mc- 
Nally v. Anderson, 4 OntWN 386, 23 
OntWR 547; Fearnside v. Morris, 2 
OntWN 676, 18 OntWR 271; Cook v. 
Slattery, 12 OntWR 1183; Little v. 
Royal College of Dental Surgeons, 11 
OntWR 973, 12 OntWR 170; Coburn v. 
Clarkson, 11 OntWR 344; Slemin v. 
Toronto Police Ben. Fund, 5 OntWR 
eee Preet v. Malaney, 2 OntWR 388, 


[a] Pleadings held not irrelevant. 
—Roscoe v. McConnell, 4 GntWN 423, 
23 OntWR 515; Shumer v. Todd, 3 
OntWN 645, 18 OntWR 275; ptavert 
Vv. Holdcroft, 12 OntWR 117 

31. Mason v. lei eaens ‘(Alta.) 
[1928] 3 DomLR 468; Schweiger v. 
Vineberg, 15 Man. 536, 2 WestLR 266; 
Union Bank v. McBean, 10 Man. 211; 
Prince v. Toronto R.,Co., 5 OntWR 
88; Gloster v. Toronto Electric Light 
Co., 4 OntWR-5382. 

{a] Paragraph of statement of de- 
fense which avers that defendant “is 
informed” as to.a certain fact is to 
refer to the evidence of the fact 
which may be adduced, not to allege 
the matter as a fact. Schweiger v. 
Vineberg, 15 Man. 536, 2 WestLR 266. 

32. Eng.—Nitrate Securities eee 
Pa v. Williams, 106 L. T. Rep. N.-S. 

Alta.—Strathdee v. Manufacturers 
L. Ins. Co., 2 Alta L. 141, 11 WestLR 
468; Richard-Beliveau Co, v. Miller, 
13 WestLR 384. 

B. C.—Tobin v. Commercial Inv., 22 
B. C. 481, 27 DomLR 387, 34 WestLR 
23, 10 WestWkly 1238. 

Man.—Alexander v. Simpson, 22 
Man. 424, 1 DomLR 534, 20 WestLR 
641, 1 WestWkly 932; Rogers. v. 
Clark, 13 Man. 189, 20 CanLTOcc 
Notes 419. 

N. S.—Dominion Iron, ete., Co. v. 
Dominion Coal Co., 2 HastLR488. 

Ont.—Vandusen ~v. Robertson, 9 
OntWR 634; Wagar-v. Carscallen, 8 
OntWR 426, 486; Rysdale v. Wabash 
b Bye Ae oe 7 OntWR 677. 

N. W. Terr. —Pershing v. Nason, 4 
WestLR 10; Yorkton Printing,  etce., 
Co., Ltd. v. Magee, 7 Terr. L. 54, 55; 
Davis v. Patrick, 2 Terr. L. 9. 

“A pleading so framed as to en- 
able the party to spring on the other 
side something that he might not be 
prepared to meet is embarrassing.” 
Yorkton Printing, ete., Co. Ltd. v. 
Magee, supra. 

[a] Thus pleading that an action 
be treated as supplemental to another 
action is unintelligible and will be 
stricken out as embarrassing. Ni- 
trate Securities Trust, Ltd. v. Wil- 
liams, 106 L. T. Rep. N.S. 730. 

[b] Answer which denies general- 
ly the allegations of the statement of 
claim, without setting out the facts 
on which he relies, and which admits 
some of the facts attempted to be put 
in issue by the denial, is properly 
stricken out as embarrassing. MRich- 
ards v. Hall, 62 Ont. L. 212, [1928] 3 
DomLR 189. 

{[c] If alternative claim in coun- 
terclaim is embarrassing by reason 
of the inapt terms in which it is 
worded, it is ground only for strik- 
ing out the alternative claim and not 
the whole counterclaim, which can 
be readily cured by amendment. To- 
bin v. Commercial Inv., 22 B. C. 481, 
27 DomLR 387, 34 WestLR 23, 10 
WestWkly 1238. 

33. Power v. Pringle, 31 N.S. 78. 

. 34. See supra text and notes 27-32. 

35. Caulfield v. National Sanita- 
rium Assoc., 4 OntWN 592, 732, 23 
OntWR 761, 953. And see cases in- 
fra this note. 

[a] In action on foreign judgment, 
defenses which have been pleaded 
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and fought out in the foreign court 
will be stricken out on the ground of 
embarrassment. Sloman v. Brenton 
(Man.) 29 DomLR 387, 33 WestLR 
818, 9 WestWR 1466; Gault v. McNab, 
1 Man. 35 [dist Hickey v. Legresley, 
15 Man. 304, 1 WestLR 546] (where 
judgment was by default); Meyers v. 
Prittie, 1 Man. 27; Moore v. Interna- 
tional Securities Co., Ltd., (Man.) 34 
WestLR 219. 

{b] Loss of right.—The right to 
have certain paragraphs of a defense 
stricken out as embarrassing is not 
lost by replying to other paragraphs. 
Mahon v. Laurence, 21 N.S. 284. 

[ec] Motion granted.—Critchell v. 
London; ete;,- Re. Cols 119002 AK. .B. 
860; Kenny v. Cosgrave, [1926] Ir. 

London v. Horner, 111 L. T. Rep. 
N. S. 512; Edwards v. Pneumatic Tyre 
COAG: Tey Tie 308s se hiraser ve bale 
four,:(f1918 Wi N. 2173. ‘Mudgetvi 
Penge Urban Dist. Council, [1916] W. 
N. 150; Chapman v. Westerby, [1914] 
W. N. 64; Strathdee v. Manufactur- 
OTS eT. TNS: COs. 2) Ad tae wlio 4 Lepr 
WestLR 468; Canadian Pac. R. Co. v. 
Trusts; éte:7Co., Utd CAlta:) <7, Doni 
LR 796, 2 WestWkly 314; Brown 
v. Mother Lode Sheep Creek Min. Co., 
Ltd., 17 B. C. 248, 2 DomLR 277, 20 
WestLR Teese! West Wkly i eyes Centre 
Star Min. Go. v. Rossland Miners’ 
Union, 9 B. C. 531, 23 CanL.TOccNotes 
272; Union Bank v. McBean, 10 Man. 
211; Dominion El. Co., Ltd: v. Union 
Bank, (Man.) [1918]. 3 WestWkly 
979; Dibblee v. Fry, 35 N. B. 109; Mc- 
Isaac v. Boyd, 42 N. S. 332 (counter- 
claim); Huston v. Irving, 40 N. S. 
606; Canada Permanent Co. v. Moore, 
40 N. S. 605; McLaughlin Carriage 
Co. v. Borden, (N. S.) 1 EastLR 84; 
Davison v. Thompson, 4 OntWN 1337, 
24 OntWR 621, 10 DomLR 854; Evel 
v. Hamilton Bank, 3 OntWN 415, 20 
OntWR 776 (counterclaim) ; Arnoldi 
v. Hawes, etc., Co., 2 OntWN 1019, 19 
OntWR 76; Great Northern El. Co. v. 
Manitoba Assoc. Co., 2: OntWN 926, 
18 OntWR 907; MacDonell v. Temis- 
kaming, ete, R. Commn., 2 OntWN 
894, 18 OntWR 677; Hart v. Hutche- 
son, 7 OntWR 695; Turner v. Doty 
Iengine Works, 2 OntWR 131, 17 Ont 
WR 99; Shaw v. Brown, (Pr. Edw. 
Isl.) 4 EastLR 314; Paul v. Flinn, 2 
Terr. L. 406; Caldwell v. McDermott, 
2 Terr. li. 249; Davis v. Patrick, 2 
Terr. L. 9; Slater v. Tunnicliffe, (N. 
W. Terr.) 3 WestLR 447; Cockshutt 
Plow Co. v. Wilkerson, (N. W. Terr.) 
3 WestLR 175; Olsen v. Desjarlais, 
(Yukon TT.) 11 WestLR 316; Bar- 
rette v. Canadian Bank of Commerce, 
(Yukon T) 1 WestLR 171. 

36. Eng.—London v. Horner, 111 
L. T. Rep. N. S. 512. 

Man.—Clancy v. Roland, 23 Man. 
515, [1923] 2bomLR 288, [1923] 1 
WestWkly 342; Smith v. Canada 
Cycle, etce., Co., 20 Man. 134, 15 
WestLR 344; Long v. Barnes, 14 
Man. 427; Solonyke v. Malazynsky, 
Pee 3 WestWkly 503. 

S.—Leonard v. Sweet, 33 N. S. 
197; Power v. Pringle, 31 N. S. 78. 

Ont.—Sentinel-Review Co. vy. Rob- 
inson, 60 Ont. L. 98, [1927] 2 DomLR 
60; Snider v. Snider, 11 Ont. Pr. 140; 
Caulfield v. National Sanitarium <As- 
soc., 4 OntWN 592, 732, 23 OntWR 
761, 953; Smyth v. Harris, 4 OntWN 
168, 23 OntWR 145, 6 DomLR 865; 
Hodgins v. Dixon, 3 OntWN 235, 20 
OntWR 383; Holland v. Hall, 20 Ont 
WR 114. 

Sask.—Douglas v. Young, 8 DomLR 
788, 22 WestLR 733, 3 WestWkly 523. 

And see cases infra this note. 

{a] There is no authority for strik- 
ing _a pleading out unless it can be 
said to be embarrassing or scandal- 
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| above stated,*4 it will be stricken out;?® otherwise 
A pleading or paragraph thereof is not em- 
barrassing merely because it is false,?? or contains a 
statement of law,** or is set out at unnecessary 
length,?® unless so prolix as to cloud the issue and 
mislead the adverse party.*° 


And while a pleading 


ous or tending to prejudice or delay 
the clear trial of the action. Ryan 
v. Fish, 10 Ont. Pr. 187. 

[b] ‘Only in plain and obvious 
cases will a pleading. be stricken out 
as embarrassing. Clancy v. Roland, 
32 Man. 515, [1923] 2 DomLR 288, 
[2923] 1 WestWkly 342; Fuller. v. 
Maynard, 3 OntWN 1082, 2 DomLR 
897; Douglas - v. Young, (Sask.) 8 
DomLR 788,22 WestLR 733, 3 West 
Wkly £23. 

{c] Paragraph in pleading which 
states facts which party would he en- 
titled to prove will not be stricken 
out aS embarrassing. Robertson. v. 
Boddington, 56 Ont. L. 409, [1925] 2 
DomLR 483; Duryea v. Kaufman, 21 
Ont. L. 161, 16 Ont WR 57. 

[d] Motion denied.—Thornhill v: 
Weeks, [1913] 2 Ch. 464; London 
Vv. Forner, 11it uo LD. Rep. N. Sak Obes 
York vy. Secord, (Alta.) 7 WestLR 
448; Atty.-Gen. v. Canadian Pac. 
Re iGO. 10 trek Oe cel US op Sri the ws 
Canada Cycle, ete, Co., 20 Man. 
134, 15 WestLR 344; British Linen 
Co. v. McEwan, 6 Man. 292; Power 
veij Pringles 3buNii Solves Brophy vs 
Royal Victoria Ins. Co., 2 Ont. L. 
651, 21 CanLTOccNotes 589; Ogle v. 
Clugston, 28 OntWN 212; Cooke v. 
Cooke, 27 OntWN 84; Lawson v. Na- 
tional Trust Co., 11 OntWWN 317; Fritz 
v. Jelfs, 4 OntWN 1271, 1408, 24 
OntWR 610, 6438, 807; Murray v. 
Thames Valley, etce., Land Co., 4 
OntWN 886, 24 OntWR 161; Broom v. 


Dominion Council, R. T., 4 OntWN 
773, 24 OntWR 62; Caulfield v. Na- 
tional Sanitarium Assoc., 4 OntWN 


592, 732, 23 OntWR 761, 953; 
v. Orde, 4 OntWN 18, 22 OntWR 1002, 
6 DomLR 297; Wilbur v. Nelson, 3 
OntWN 236, 20;OntWR 381; Ruther- 
ford v. Murray-Kay, 3 OntWN 29, 19 
OntWR 975; Gibson v. Toronto Bolt, 
etc., Co., 2 OntWN 74, 16 OntWR 997; 
Cantin v. Clarke, 24 OntWR_> 146; 
Pyne v. Pyne, 20 OntWR 175; Titch- . 
marsh vy. Graham, 13 OntWR 618, 683; 
Ontario Asphalt Co. v. Cook, 13 
OntWR 283; Weston v. Perry, 13 
OntWR 246; Pringle v. Financial 
Post Co., 12 OntWR 929; Smith v. 
London, 12 OntWR 675; Weathertilt 
v. Weathertilt, 12 OntWR 66, 156; 
Piper v. Ulrey, 10 OntWR 607; Pye 
v. Toronto, 9 OntWR 632; Hives v. 
Pepper, 6 OntWR 713; Beatty v. Mc- 
Connell, 5 OntWR 541; Bowerman v. 
Hall, 5 OntWR 225; Wall v. McNab, 


Brown 


2 OntWR 1128; Reid v. Nelles, 
(Sask.) 15 WestLR 578; Vancouver 
5 Terr. 


Land, etc., Co. v. McKinnell, 
siete 


37. Woods v. Tees, 5 Man. 256. 

[a] False plea cannot, merely on 
the ground of its falsity, be assumed 
to have been filed for embarrassment 
or delay if there are other valid pleas 
upon the record. But if the only pleas 
pleaded are clearly false in fact, the 
inference that they were pleaded for 
the purpose of embarrassment or de- 
ey. is natural. Woods v. Tees, 5 Man, 


Striking out sham pleadings sec 
supra §§ 992-997. 
pes Yapp v. Peuchen, 8 OntWR 

39. Maclean v. Kingdon Printing 
Co., 18 Man. 274, 9 WestLR 370; Theo. 
Noel Co. v. Vite OrerCoy 17 Man. 319, 
7 WestLR 353; Graham Vv. Canadian 
Pac eos, (Man. ) [1919] 2 West 

McDonald v. Clarke, 20 
Peck v. Gordon, 3 Sask. L. 
Grayson v. Consolidated Land, 
ete., Co., (Sask.) 31 WestLR 763 (even 
though it sets out verbatim docu- 
ments pleaded); Sack v. Construc- 
tion Co., (Sask.) 7 WestLR-653. 

40. Brock v. Tew, 18 Ont. Pr. 30, 
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may be stricken out in England and some Canadian 
provinces because disclosing no reasonable cause of 
action or ground of defense,*! a defense which is in- 
sufficient in law will not be stricken out as embar- 
rassing;#2 but there is authority to the contrary.*? 
The rule as to embarrassing pleas applies, it seems, 
only to affirmative pleas.*# 

[§ 1011] (10) Variance.t® A material variance 
between the writ or summons and declaration or com- 
plaint, when the defect is in the latter, has been held 
ground for striking the pleading from the files,*® al- 
though there is authority to the contrary;*? but the 
motion will not be sustained when the variance 1s not 
such as to mislead or prejudice defendant.*® 

Variance between complaint and affidavit in replev- 
in as to the character in which plaintiff sues is no 
ground for striking out the complaint.*® 

Variance between complaint and affidavit in at- 
tachment as to the due date of the claim in suit is not 
ground for striking out the inconsistent count of the 
complaint where plaintiff was entitled to the writ 
whether the debt claimed was due or not.°°® 

_ Variance between pleading and proof.®t A mo- 
tion to strike out a plea in intervention for variance 
between the pleading and proof will lie only when 
a fatal variance indisputably appears.°? 

[§ 1012] (11) Disobedience of Order of Court. 
Pleadings are frequently stricken out as a penalty 
for disobedience to orders of court.5* If the court 
makes an order requiring a pleading of a specified 


PLEADING 


Justify striking out the answer.°* 


[§§ 1010-1013 


character to be filed, and the pleading filed does not 
substantially conform to the order, it may be stricken 
from the files;°* or if an ordered amendment is not 
made, the original pleading may be stricken.®°® And 
where the court orders money to be brought into court 
on a plea of tender, a refusal will justify the court in 
striking the plea from the files.°° If an answer is 
filed which makes necessary another party and the 
court orders such party brought in, the continued fail- 
ure of defendant to make him a party to the suit will 
So an answer may 
be stricken out where defendant, duly summoned, 
fails to give his deposition,®® or to appear as a wit- 
ness for plaintiff,®® or to answer a proper question 
put to him on his examination as a witness before 
trial.6°° Likewise, a willful refusal to obey an order 
requiring defendant to produce certain books and 
documents may be ground for a motion to strike out 
the answer,®! except where the record entry of the 
order is indefinite as to what books and documents 
are referred to,®? or where defendant’s affidavit that 
he has produced all the books and papers in his pos- 
session is uncontradicted.®? But failure to observe 
an order as to one defense should not subject defend- 


ant to having his entire answer stricken out.** 


[§ 1013] 
General. 


2. Allegations in Pleadings®**—a. In 
A motion to strike certain allegations or 


averments from a pleading, as distinguished from a 


motion to strike out a pleading or a separate count or 
defense therein,®® usually lies where improper matter 


18 CanLTOccNotes 8; Peck v. Gordon, 
3 Sask. L. 118; Sack v. Construction 
Co., (Sask.) 7 "WestLR 653. 

41. See supra § 985 text and note 
82, [h]. 

42. Long v. Barnes, 14 Man. 427 
[Texpl Attna L. Ins. Co. v. Sharp, 11 
Man. 141 (apparently holding to the 
contrary on the ground that a state- 
ment of defense was not demurra- 


ble)]; Dibblee v. Fry, 35 N. B. 109. 
43. Leonard v. Sweet, SeINGi Ss. LOT 
Arthur v. Yeadon, 29 N. 8. 379. See 


. Bowes Co. v. American R. Express 
Co., 26 OntWN 290 (where para- 
graphs of a statement of defense 
were stricken out as setting up an 
untenable defense). 

44. Woods v. Tees, 5 Man. 256; 
Bowerman v. Hall, 5 OntWR 225. 

45. Ground for dismissal or non- 
suit see Dismissal and Nonsuit § 107. 


46. 22 
Ala. 588; Morrison v. Taylor, 21 Ala. 
7479; Smith v. Wiley, 19 Ala. 216; 


Turner v. Brown, 9 Ala. 866. . 
Ill.— Spears v. Cleveland, ete. R. 


Co., 190 Ill. A. 616. 

Iowa.—Turner v. Kelley, 10 Iowa 
573. 

Ky.—Stapp v. Thomason, 2 Litt. 
214. 


N. J.—Ten Eyck v. Mendel, 77 N. J. 
1 408, 72 A. 31. But see New Bruns- 
wick Bank v. Arrowsmith, 9 N. J. L. 
284 (holding that the proper practice 
was a motion to set aside the pro- 
ceedings for irregularity). 

N. Y.—Bender v. Comstock, 27 N. 
Y. Super. 644; Campbell v. Wright, 21 
HowPr 9% Boington v. Lapham, 14 
HowPr 360; Rogers v. Rogers, 4 
Johns. 485. 

{a] If declaration or complaint is 
required to be filed before summons 
issues, the variance is a defect in the 
summons and not in the pleading. 
Stoddard v. Davis, 50 Ala. 21. 

47. Ball v. Utica Bank, 6 Cow. (N. 


Sharman v. Jackson, 47 Ala. 
Blaisdell v. Whiteford, 4 Hun 
(N. Y.) 264, 6 Thomps. & C. 462; 
Dunn v. Bloomingdale, 6 AbbPr (N. 
Y.) 340, 14 HowPr 474. 

49. Ross v. Berry, 17 N. M. 48, 


124 P 342. 
Requisites and sufficiency of: 

Affidavit see Replevin [34 Cyc 1428 
et seq]. 

Declaration or complaint see Replev- 
in [34 Cyc 1464]. 


50. Thompson v. Anderson, 212 
Ala. 101, 101 S 761. 
Variance between affidavit and 


pleading generally see Attachment § 
51. Striking out allegations not 
supe ee by evidence see infra § 


52. U.S. Fidelity, etc., Co. v. Hen- 
derson County, (Tex. Commn. A.) 276 
SW 203-afft’ (Civ, A’). 253. SW 835 
and reh den (Commn. A.) 276 SW 
1119 mem] (variance not shown). 

53. Ga.—Finney v. Cadwallader, 
55 Ga. 75. 

Ill.—Knox vy. Light, 12 Ill. 86. 


Rept aaa v. Stevenson, 21 Ind. 
359. 
Mo.—Miles v. Armour, 239 Mo. 438, 


144 SW 424. 

Nebr.—Ferson v. Armour, 109 Nebr. 
et 192 NW 125. 

Y.—Bates v. Salt Springs Nat. 

Bank, 46 App. Div. 633, 62 NYS 1100; 
Millar v. Salt Springs Nat. Bank, 46 
App. Div. 633, 62 NYS 415, 1100; Gray 
v. Gray, 84 Hun 347, 32 NYS 355 

N. C.—Beaufort County Lumber Co. 
v. Cottingham, 168 N. C. 544, 547, 84 
SE 864 [quot Cyc]. 

Oh.—Harrison v. Knight, 19 Oh. Cir. 
Ct. NS 4a: 

Ss. C.—Long v. Hunter, 48 S. C. 179, 
26 SE 228. 

Wis.—Motowski v. People’s Den- 
tists, 183 Wis. 477, 198 NW 465. 

N. S.—Rand v. White, 40 N. S. 145. 

[a] Power inherent in court.— 
etn v. Knight, 19) Oh: Cir. Ct: N; 

.4 

[b] Failure to furnish bill of par- 
ticulars.—Gross v. Clark, 87 N. Y. 


272; Wilson v. Fowler, 44 Hun 89, 7 
NYSt 446. 
54 U. S.—Fuller v. Claflin, 93 U. 


S. 14, 23 L. ed. 785. 
Iowa.—O’Conner vy. Chicago, etce., 
R. Co., 75 Iowa 617, 34 NW 795. \ 
Kan.—Missouri Citizens’ Ins. Co. v. 
Etchen, 111 Kan. 545, 207 P 782. 


Y.—Craig v. James, 80 App. Div. 
16, 30 NYS 235 
any . C.—Crump v. Thomas, 89 N. C. 

S. C.—Long v. Hunter, 48 S. C. 179, 
26 SE 228. 

[a] Order to make pleading more 
definite and certain.—(1) Where de- 
fendant did not comply with an order 
requiring him to make an answer 
more specific, definite, and certain in 
indicated particulars within the time 
allowed therefor, a subsequently filed 
carbon copy of the original answer, 
with trivial interlineations and cer- 
tain matters stricken, which in no re- 
spect complied with the order, was 
properly stricken. Missouri Citizens’ 
Ins. Co. v. Etchen, 111 Kan. 545, 207 
PLT S22 / C2) Answer held a substantial 
compliance with an order directing it 
to be made more specific and certain. 
pe 8 Ve ‘Claflin, 793. "Wi'S., 14, 232bmreds 


Striking out amended pleading not 
complying with order of court see 
supra § 979 


oe Finney v. Cadwallader, 55 Ga. 
56. Knox v. Light, 12 Ill. 86. 

Bike Elliott v. Stevenson, 21 Ind. 
58. Miles v. Armour, 239 Mo. 438, 

144 SW 424. 
59. Nelson v. Neely, 63 Ind. 194 


(under a statutory provision). 

60. Richards v. Judd, 2 Thomps. 
& C. (N. Y.) 479, 15 AbbPrNS 184; 
Rand v. White, 40 N. S. 145. 

6l. Stimson v. Cathedral Min., etc., 
Co., 264 Mo. 190, 174 SW 420. 

62. Stimson v. Cathedral Min., 
etc:, Co.; supra. 

Ping Farrand v. Wittner, 140 NYS 


64. Raff v. Koster, 
534, 56 NYS 292. 


65. Striking out in particular ac- 
tions or proceedings see Divorce § 
325; Ejectment § 154; Equity a 
385, 387, 388, 570; Mandamus §§ 584 
628; Wills [40 Cye 1270]. 

66. Striking out pleading or sepa- 
Sra oe or defense see supra §§ 


37 App. Div. 


ggg gg§‘§‘§+§ng ng 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is included in the pleading.®7 
from tort to contract.72 


fendant, 


67. U. S.—Med-A-Dent Co. v. L. 
D. Caulk Co., 4 F. (2d) 126; Latham 
v. Staten Island R. Co., 150 Fed. 235. 
But see Gause v. Knapp, 1 Fed. 292, 
1 McCrary 75 (holding that motions 
to strike out special clauses and sen- 
tences in a pleading will not be en- 
fertained). 

Ala.—Jefferson Dairy Go; Vv. 
Thomas, 214 Ala. 305, 107 S 449; King 
v. Woodstock Iron Co., 143 Ala. 632, 
42 S 27. 

Alaska.—Fairbanks First Nat. Bank 
v. Noyes, 5 Alaska 559. 

Ariz.—Arizona Copper Co. v. Bur- 
claga, 200 Ariz.785, VT Pi29. 

“par Rapa dele v. Kankey, 202 SW 

Cal.—Green v. Palmer, 15 Cal. 411, 
76 AmD 492. 

Colo.—Security Ben. Assoc. v. Hen- 
ning, 74 Colo. 394, 222 P 396. 

Conn.—Cook vy. Packard Motor Car 
Core. “88> 'Conne = 590; +92. Act, 41/3; 
LRA1915C 319. 

Fla.—Reinschmidt v. Crosby, 123-8 
755; German-American Lumber Co. 
v. Brock, 55 Fla. 577, 46 S 740. 

Ga.—Bird v. Chandler, 166 Ga. 707, 
144 SE 265; Remington v. Hopson, 
137 Ga. 95, 72 SE 918; Duke v. Brown, 
113 Ga. 310, 38 SE 764; Hightower v. 
Gossett, 31 Ga. A. 109, 120 SE 20; 
Caudell v. Nabstedt, 22 Ga. A. 694, 97 
SE 99. 

Ida.—Swinehart v. Turner, 38 Ida. 
602, 224 P 74. 

Ill.— Ohio, ete., R. Co. y. Clutter, 82 
Ti. 123. 

ind. Pittsburgh, rete: UR. VCo.r x. 
Nichols, 78 Ind. A. 361, 130 NE 546. 

Ind. T.—Tishomingo Electric 
Might; etc., Co. v. "Burton, .6 Ind. >T. 
445, 98 SW 154. 

Iowa.—Emeny v. Farmers El. Co., 
194 Iowa 282, 189 NW 720; Franke 
v. Kelsheimer, 180 Iowa 251, 163 NW 
239;- Bolinger v. Henderson, 23 Iowa 
165. 

Kan.—State v. Bone, 120 Kan. 620, 
244 P 852. 

Ky.—Axton v. Vance, 207 Ky. 580, 
269 SW 534. 

La.—Vicknair v. Terracina, 164 La. 
i tL agg OS bs oath ar CS 

Me.—Hartford F. Ins. Co. v. Ste- 
vens, 123 Me. 368, 123 A 38. 

Md.—Bevans v. McGlocklin, 9 Md. 


476. 

Mass.—Davis v. H. S. & M.. W. 
Snyder, Inc., 252 Mass. 29, 147 NE 
30. 


Mich.— Williams v. Raper, 67 Mich. 
427, 34 NW 890. 

Minn. -<Brisbin Vs 
press Co., 15 Minn. 43. 

Miss.—Supreme Ruling F. M. C. v. 
“Turner, 105 Miss. 468, 62 S 497. 

Mo.—Keena v. Keena, (A.) 10 SW 
(2d) 344. 

Mont.—Security State Bank. v. 
Melchert, 67 Mont. 535, 216 P 340; 
Meredith v. Roman, 49 Mont. 204, 141 
P 648; Butte v. Peasley, 18 Mont. 
303, 45 P 210. 

Nebr.—Hunter v. Hunter, 88 Nebr. 
153, 129 NW 422. 

N. J.—lLeland v. Neilson, 3 N. J. 
Tg iidiey 5:6, 

N. Y.—Walsh v. Judge, 223 App. 
Div. 423, 228 NYS 497 

N. C.—State v. Martin, 192 INS C: 

(A.) 168 


American Ex- 


401, 1382 SE 14. 
Oh.—Danner v. 
NE 52. 


Avery, 


But material allega- 
tions will not be stricken ont because they are un- . 
certain®® or defectively stated ;°°® nor will allegations 
be stricken out where the result will render the plead- 
ing ambiguous’? or otherwise defective,’+ or where 
the effect would be a change in the form of action 
Where a claim is alleged to 
have been “duly” assigned to plaintiff, it is error to 
strike out of a particular separate defense a denial 
of such allegation, leaving defendant in the position 
of admitting that the Assignment was duly made.‘ 
And where a reply is filed by order of court, and de- 
instead of moving for judgment on the 


PLEADING 


struck.7* 
Caption. 


Okl.—Berry, v. Geiser: Mfg. Co., 15 
Okl. 364, 85 P 699. 

Or.—Brownell v. Salem Flouring 
Mills Co., 48 Or. 525, 87 P 770; Cros- 
sen v. Grandy, 42 Or. 282, 70 P 906; 
The Victorian, 24 Or. 121, 32 P 1040, 
41 AmSR 838. 

A oat hes Ve. otrong, 37» Pa., Co; 

Porto Rico.—Lowe vy. Nelson, 7 
Porto Rico Fed. 275. 

R. I.—Messler v. Williamsburg 
eke F. Ins. Co., 42 R. I. 460, 108 A 
» §. C.—Case v. Atlanta, ete., R. Co. 
LOVG 8S. 2Cy 216, 927. SH 4725 "Bolt v. 
Gray, 54 S. C. 95, 32 SHE 148. 

S. D.—Campbell v. Equitable L. & 
T.. Co., 14 SS: D...483,. 85 NW. 1015; 
McGillivray v. McGillivray, 92S. 7D: 
187, 68 NW 316. ; 

Tex.—Sabine, etc., R. Co. v. Brou- 
sard, 69 Tex. 617, 7 SW 374. 

Utah.—Papanikolas v. 

274 P 856. 

Wash.—Loewe v. Osner, 109 Wash. 
124, 186 P 648; Bjornsen v. Northern 
Pac. R. Co., 84 ‘Wash. 220, 146 P 575. 
iaW8 Horton Vv. Arnold, 17 Wis. 

Wyo.—Mead vy. Leo Sheep Co., 32 


Nee 313;, 232; P 512; 
Can.—Electrolitic Zine Co. Vv. 

French’s Comples Ore Reduction Co., 

[1925] 4 DomLR 856. 
Man.—Leistikow _ v. 


Ligget Co., 


Ltd., [1925] DomLR 210, F924] 3 
WestWkly 94: 
be Ge bemeins v. Irvine, 23 N. S. 


Ont.—Smith v. Traders Bank, 11 
Ont. L. 24, 6 OntWR 748 (construing 
rules of court) ; Hargraves v. Mark- 
ham, 27 OntWN 31; Dominion Perma- 
eae Loan Co. v. Holland, 15 OntWN 


Que.—Montreal Abattoirs v. Col- 
well 19“ QuewiPri -26;1;Rione vy. it. 
Stanislas School Commn., 19 Que. Pr. 
3; Theoret v. Brunet, 6 Que. Pr. 441. 

Sask.—Advance .Rumely Thresher 
Co. v. Ratzlaff, 13 Sask. L. 223, [1920] 
2 WestWkly 264. 

[a] Function of a motion to strike 
parts of a pleading is to clear away 
rubbish, and so to clarify the issues, 
not to test its sufficiency. Bollen v. 
Woodhams, 68 Colo. 322, 190 P 427. 

fb] Tllustrations.—(1) In an ac- 
tion for deceit, that part of the 
pleading which alleged that plaintiff 
“believes” defendant entertained a 
mental reservation. not to fulfill his 
promise made to plaintiff was baad 
and properly stricken under the rule 
that such an allegation, if it cannot 
be made positively, should at least 
be made on information and belief. 
Hart, v. Zaitz, 72°Colo. 315, 211 P 391. 
(2) Items in an account, not mutual, 
furnished over four years prior to the 
suit, are properly stricken out, as 
barred by limitations. Bird v. Chand- 
ler, 166 Ga. 707, 144 SE 265. 

fel Negatives pregnant.—A llega- 
tions in the form of a negative preg- 
nant may be stricken out. Sweet v. 
Barnard, 66 Colo. 526, 182 P 22; Dren- 
nen v. Williams, 59° Colo, 301, 148 P 
265, AnnCasi917A 664, 

[d] Argumentative allegations.— 
Allegations pleading statutes of a 
foreign state in the form of legal ar- 
fZument are properly stricken. Keena 
vy. Keena, (Mo. A.) 10 SW (2d) 344. 


Sampson, | 
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pleadings for insufficiency of the reply,** moves to 
strike out the reply, it is error to strike out the affirm- 
ative allegations thereof, leaving only a bare denial of 
the facts set up in the answer.*® 
fendants, if one files an answer containing matter out- 
side the domain of controversy, the other may move 
to have it stricken out, although no demurrer is per- 
mitted between codefendants.’® 

Allegations admitted to be improper may be 


As between code- 


The order may strike portions of the 
caption shown to be improper.” 
Legal sufficiency of a pleading or paragraph there- 


[e] Where entire amended answer 
might have been stricken out because 
filed without leave of court, it was 
not error to strike a portion of the 
answer. Meredith v. Roman, 49 
Mont. 204, 141 P 643. 

{f] Striking out items of account. 
—Where an account accompanying a 
statement of claim begins with an 
item designated as “balance due” 
followed by an amount stated, such 
item will be stricken out before 
judgment is entered for plaintiff for 
want of a sufficient affidavit of de- 
fense. Standard Auto. Co. v. Thur- 
ston, 54 Pa. Super. 160. 

[g] Matters declared by statute to 
be improper in a pleading may be 
stricken out. Jones y. Reilly, 61 
NYS. 67. 

{h] Allegations held not subject 
to motion.—Remington v. Hopson, 
137 Ga. 95, 72 SE 918; Ridley. v. Rid- 
ley, 25 Ga. A. 154, 102 SE 918; Sul- 
livan v. Gaul, 198 Iowa 630, 200 NW 
12; Lundberg v. Equitable F. & M. 
Ins. Co., (Mo. A.) 285 SW 741; Citi- 
zens State Bank v. Strahan, 63 Okl. 
288, 165 P 189 [mod 59 Okl. 215, 158 
PP 3378152 “Thompson * va. utze o4 Pex, 
Civ. A.) 278 SW 333; Woodson v. 
Westbrook, (Tex. Civ. <A.) 272 SW 
821; Hanks v. Hanks, 27 Wyo. 65, 
19d BelOT Tel OZ Oo: 

[tate vais 8 Tllinois it has been held 
that portions of a declaration can- 
not be stricken out on motion. Chica- 
go, etc., “RR. Coit -v. “O'Connor, 119 Tit 
586, 9 NE 263. 
es a Allerton v. King, (Cal. A.) 274 

69. Swain v..Burnette, 76-Cal. 299, 
L8UP 1394: 

70. Penn American Plate Glass Co. 
v. De La Vergne Mach. Co., 58 Ind. 
A. 3338, 106 NE 722. 

71. Stewart v. Newton, 63 Colo. 
137, 165 P_255. See also supra §§ 
998-1005. But-.see infra § 1029. 

72. Frankel v. Dinitz, 83 Misc. 124, 
144 NYS 770. 

73. Mitteldeutsche Privatbank v. 
Bosselman, 160 App. Div. .869, 144 
NYS 592. 

74. Grounds of motion for judg- 
ment on the pleadings see supra § 
948 et seq. 

75. Webster v. Roe, 210 App. Div. 
778, 207 NYS 101. 

76. Stibbard v. Jay, 26 Misc. 260, 
56 NY S2v77. 

77. Roeder v. Mayer, 173 App. Div. 
157, 159. NYS, 895. 

[a] Thus, in an action for failure 
to apply rents owing a bankrupt, 
where plaintiff trustee, in opposition 
to defendant’s motion to have com- 
plaint made more definite by strik- 
ing allegations, disclaimed that the 
action was for conversion, the court 
properly struck allegations appropri- 
ate only to an action for conversion. 
Roeder v: MAC 173 App. Div. 157, 
159 NYS 89 

78. Carrer v. Missouri Pac. R. Co., 
(Mo.) 210 SW 3:77. 

[a] Words designating representa- 
tive capacity—In an action for the 
death of a railroad employee’ while 
engaged in interstate commerce, 
where the count of the amended pe- 
tition basing the action under Federal 
Employers’ Liability Act (U. S. 
Comp. St. §§ 8657-8665) was stricken 
because it set up a different action 
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of as a whole cannot be tested by motion to strike out 
certain allegations as irrelevant or redundant.!® 
the rule in some Jurisdictions that a pleading may be 
stricken out where it fails to disclose a reasonable 
eause of action or ground of defense*® does not au- 
thorize the striking out of allegations constituting 
part of a paragraph because they do not themselves 
disclose a reasonable cause of action.*? 

The only advantage in moving 
to strike out matter deemed irrelevant is in finding 


Object of motion. 


from the original petition in which 
plaintiff brought action under the 
state statute as surviving widow 
and in which there was no averment 
of interstate commerce, it was proper 
to strike from the caption of the pe- 
tition the words designating plain- 
tiff as the administratrix of the em- 
ployee’s estate, the action being by 
plaintiff individually and not in her 
representative capacity as adminis- 
tratrix. Garber v. Missouri Pac. 
€o:, GMo.) 410... SW. 3.77. 

79. See supra § 984 et seq. 

80. See supra § 985 note 82 [hj]. 

81. McEwen v. North West Coal, 
ete. Co,, 1 -Terr. ,L...203 

82. Specht Vv. Spangenbers, 70 Io- 
wa 488,30 NW 87 

[a] ‘Tne only agains of mov- 
ing to strike out is to enable the par- 
ty who deems himself aggrieved by an 
averment which he considers irrele- 
vant to know in advance whether 
the must be prepared.to meet the aver- 
ment, and disprove it by evidence. If 
he does. not move to strike out, and 
goes to trial without evidence to dis- 
prove the averment he does so at his 
peril. He may think that the aver- 


ment is irrelevant, and therefore that | 


no evidence will be admitted in sup- 
port of it, but the court may think 
the averment relevant. He has a 
right, therefore, to have the view of 
the court in advance, that he may 
know what, upon a trial in that court, 
he must be prepared to meet.” 
Specht.v.. Spangenberg, 70 Iowa 488, 
492, 30 NW. 875. 

83. Specht v. Spangenberg. supra; 
Ireton v. Ireton, 59 Kan. 92, 52 PB 74. 

[a] Incompetent evidence cannot 
be rendered competent by being al- 
leged in the pleadings, even though 
no motion is made to strike it out. 
Ireton v. Ireton, 59 Kan. 92, 52 P 74. 

Surplusage see supra § 83. 

84. Waiver of objections by Lael 
to urge by motion see infra § 1229. 

85. U. S—Garcia v. Fantauzzi, 20 
F. (2d) 524; Bunker Hill, etc., Min., 
etc., Co. v. Polak, ie, (2d) 583 [cer- 
tiorari den 269 U. S. 581 mem, 46 SCt 
106 mem, 70 L. ed. 423]; Pandolfo 
v. Benson Bank, 273 Fed. 48; Gulf, 
ete., R. Co. v. Cities Serv. Co., 270 
Fed. 994; Covey v. U. S., 
768; Hailey v. Oregon Short Line 
R. Co., 253 Fed. 569; De St. Aubin v. 
Paul Guenther, Inc., 232 Fed. 411; 
Timmonsville Bank v. New York Fi- 
delity, etc., Co., 121 Fed. 934 [rev 139 
Fed. 101, 71 CCA 299]. 

Ala.—Barnett v.’ Freeman, 197 Ala. 
142, 72. S 395; King v. Woodstock 
Iron Co., 143 Ala. 635, 42 S 27; Van- 
diver v. Waller, 143 Ala. 411, 39 S 
136; Louisville, ete., R. Co. v. ‘Quick, 
125, Ala. 553,28 S 14; Birmingham 
R. Light, ete., 0. We "Donaldson, 14 
Ala. A. 160, 68 S 596. 

Alaska.—Hinds v. Tanana Mines R. 
Go., 3° Alaska 377. 
Ariz.—Arizona Copper Co. v. Bur- 
ciaga, 20 Ariz. 85, 177 P 29 
Cal.— Peo. v. Hawley, 279 P 136; 
557, 26 P 


Dyer v. Bradley, 89 Cal. 
1103; Larco v. Casaneuava, 30 ‘Cali 
Green v. Palmer, 15 Cal. 411, 76 
; McCarthy v. McColgan, 
(A.) 278 P 918; Mahana v. Alexan- 
der, 88 Cal. A. 111, 263 P 260; Marys- 
ville v. Poole, 76 Cal. A. 478, 245 P 
248; Anglo American Land Co. v. 
Sundberg, 66 Cal. A. 331, 225 P 874; 
Dabney v. Key, 57 Cal. A. 762, 207 
P 921; Woodson v. Winchester, 16 
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terial, 


Cal. -Am472,; 117 P 565. 

Colo.—Dyett v. Harney, 53 Colo. 
381,°127 P* 226: 

Fla.—Co-operative Sanitary Baking 
Co. v. Shields, 71 Fla. 110, 70 S 934; 
Hildreth v. Western Union Tel. Co., 
56 Fla. 387, 47 S 820. 

Ga.—Bradley v. Lithonia, etc., R. 
Co., 147 Ga. 22, 92 SE.539; Louisville, 
ete., R. Co. v. Barnwell, 131 Ga. 791, 
63 SE 501; Duke v. Brown, 113 Ga, 
310, 38 SE 764; Estes Lumber Co. v. 
Palmyra Yellow Pine Co., 29 Ga. A. 
15,~113._ SE 821; Southern R. Co. v. 
Davis, 15 Ga. A. 736, 84'SE 206. 

Ida.—Swinehart v. Turner, 38 Ida. 
602, 224 P 74. 

Ind.—Renner v. Hanna, 186 Ind. 
43,.114 NH 976; Vandalia Coal Co. 


v. Coakley, 184 Ind. 661, 111 NE 426; 


Indiana Sand, ete., Co. v. Donovan, 
174 Ind. 164, ‘91 NE 597; Guthrie v. 
Howland, 164 Ind. ia lor INGEN 20 oe 
Atkinson v. Wabash: R. Co., 143 Ind. 
501, 41 NE 947; Boden v. Dill, 58 Ind. 
273; EXvans v. White, 53 Ind. 1: Geh- 
rett v. Ferguson, 83 Ind. A. 717, 149 
NE 86; Crouch v. Lewis, 48 Ind. A. 
465, 95 NE 1119; Lake Erie, etc.,-R. 
Co. y. Juday, 19 Ind. A. 436, 49 NE 843. 
Iowa.—Thomas vy. Disbrow, 224 NW 
36; Iowa Coal Washing Co. v. Con- 
solidation Coal Co., 204 Iowa 202, 
215 NW 229; Kaeser v. Manderschied, 
203 Iowa 773, 211 NW 379; Iowa Coal 
Washing Co. v. Consolidation Coal 
Co., 210 NW 440; Seleine v. Wisner, 
200 Iowa 1389, 2306 NW 130; Jones y. 
Sargent, 193 Towa 125.6, 188 NW 818; 
Workman. v. Bales, 190 Lowa 1061, 
181 NW 265; Scott v, Wilson, 190 
Iowa 73, 179 NW 941;° Grand River 
v. Switzer, 143 Iowa 9, 121 NW 516; 
Busby v. Busby, 137 Iowa 57, 114 NW 
559; Frazer v. Andrews, 134 Iowa 
621, 112 NW 92, 11 LRANS 593; In 
re McMurray, 107 Iowa 648, 78 NW 
691; Hawley v. Exchange State Bank, 
97 Iowa 187, 66 NW 152; Fritzler v. 
Robinson, 70 Iowa 500, 31 NW 61; 
Specht v. Spangenberg, 70 Iowa 488, 
30 NW 875; Davenport Gaslight, etc., 
Co. v. Davenport, 15 Iowa 6; Amsden 
v. Dubuque, ete., R. Co., 13 Iowa 132. 
But see Walker v. Pumphrey, 83 Iowa 
487, 48 NW 928 (holding that matter 
cannot be stricken out as irrelevent, 
immaterial, and redundant, because 
the same is unnecessary to show or 
establish the defense pleaded). 
Kan.—State v. Bone, 120 Kan. 620, 
244 P 852; U.S. Tire Co. v. Kirk, 102 
Kan. 418, 170 P 811; Caldwell v. New- 


ton, 99 Kan. 846, 163 P 163; (Gray 
v. Ulrich, 8 Kan. 112; Roe ‘'v. Blk 
County, 1 Kan. A. 219, 40: P 1082. 


Ky.—Dowell v. Gray Von Allmen 
Sanitary Milk Co., 221 Ky. 780, 299 
SW 965; Axton v.. Vance, 207 Ky. 
580, 269 SW 534: Burgauer v. McClel- 
lan, 205 Ky. 51, 265 SW 4389; Simrall 
v. McKenna, 195 Ky. 580, 242 SW 587; 
Bynes Cent. R. Co. v. Frost, 124 SW 
821 

La.—Vicknair v. Terracina, 164 La. 
117, LVLSIS) W8Ts 

Me.—Hartford F. Ins. Co. v. Ste- 
vens, 123 Me. 368, 123 A 38. 

Minn. air is, 169 Minn. 
156, 210 NW 885; Mullen v. Deven- 
ney, 136 Minn. 348, 162 NW _ 448; 
Young vy. Lindquist, 126 Minn. 414, 
148 NW 455; Brisbin v. American 
Express Co., 15 Minn. 438. 

Mo.—Buschow Lumber Co. y. Un- 
ion. Pac. R. Co., 220 Mo. A. 7438, 276 
Sw 409; Anderson y. Shockley, 159 
Mo. A. 334, 140 SW. 755; Beeler v. 
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out beforehand whether the court also deems it to 
_be such and whether it is necessary to prepare to meet 
it by evidence on the trial. 

Irrelevant matter not stricken out becomes mere 
surplusage, and must be treated as such on the trial 


[§ 1014] b. What May be Stricken—(1) Imma- 
Irrelevant, 
(a) In General. 

ant allegations in a pleadin 


or Redundant Allegations*+— 
Immaterial, irrelevant or redund- 
e,°> including surplus- 
Perry, 128 Mo. A. 234, 107 SW 1008;. 
Chicago, etc., R. Co. v. Mertens, 78 
Mo. A. 74. 

Mont.—Raiche _ v. 
Mont. 244, 95 P 1061; Plymouth Gold 
Min. Co. -v.' Us 48S). Fidelity, ete, Cor; 
35 Mont. 23, 88 P 565, 10 AnnCas 951; 
A Nd Vv. Péasley, 18 Mont. 303, 45 P 

Nebr.—Hunter v. Hunter, 88 Nebr. 
153, 129 NW 422; Reed v. Reed, 70 
Nebr. ACIS NW? 73. 

N. J.—Ackerman vy. Shelp, 8 N. J., 
L. 125 (stricken from a notice of spe- 


cial matter). 

N. Y.—Kahane v. Murdoch, 218 
App. Diy. 591, 218 NYS 641; Fiorello 
v. New York Protestant Episcopal 
City Mission Soc., 217 App. Div. 510, 
217 NYS 401; Modica v. Martino, 211 
App. Div. 516, 207 NYS 479; Lezin- 
sky v. Roubaix Mills, 210 App. Div. 
102, 205 NYS 573; Murphy v. New 
York. Nat. City Bank, 203 App. Div. 
571, 196 NYS 859; Fleming v. Larkin, 
197 App. Div. 624,189 NYS 412; Wayte 
v. Bowker Chemical Co., 196 App. Div. 
665, 187 NYS 276; Symington v. Hax- 
ton, 195 App. Div. 85, 186 NYS 397; 
Hudson Trading Co. v. Durand, 194 
App. Div. 248, 185 NYS 187; Holmes 
v. Megargel, 180 App. Div. 67, 167 
NYS 211; Drake v. Hornblower, 177 
App. Div. 905, 163 NYS 1024; Met- 
calfe v. Bill Board Publishing Co., 176 
App. Div. 859, 163 NYS 757; Plym- 
outh Garage vy. Shanly, 170 App: Div. 
61, 156 NYS 283; Hunter vy. Ramsay, 
168 App. Div. 958, 153 NYS 408; Pul- 
len v. Seaboard Trading Co., 165 App. 
Div... 117, 150 NYS 719; Morron: v. 
Bryce, 162 App. Div. 466, 147 NYS 
931; Raftery v. Carter, 162 App. Div. 
17, -147 NYS 271; Young -v. White; 
159 App. Div. 884, 148 NYS 936; Stein- 
am v. Salomon, 159 App. Div. 678, 144 
NYS 879; Isaacs v. Salomon, 159 App. 


Morrison, 37 


Div: 675, 144 NYS 876; . Young v. 
White, 158 App. Div. 760, 143 NYS 
931; Crotty v. Erie R. Co., 153 App. 


Div. 902, 137 NYS 1102; Gutta-Percha, 
etc.. Mfg. Co. v. Holman, 150 App. 
Div. 678, 185 NYS 766; O’Rourke En- 
gineering Constr. Co. v. Goodwin Car 
Co., 144 App. Div. 583, 129 NYS 764; 
Kent v. Standard Oil Co., 138 App. 
Div. 501, 122 NYS 1047; Welcke v. 
Trageser, 131 App: Div. 737, 116 NYS 
161; Welcke vy. Trageser, 131 App. 
Div. 731, 116 NYS 166; Colonizers’ 
Realty Co. v. Shatzkin,-129 App. Div. 
608, 114 NYS 74; De Ajuria v. Ber- 
wind, 127 App. Div. 528, 111 NYS 
1029; Alison v. China, etcl, Trading 
Co; 427 App. Div. 246, 111 NYS 100; 
Hamilton v. Hamilton, 124 App. Diy. 
619, 109 NYS 221; Bradley v. Sweeny, 
120 App. Div. 315; 318, 105 NYS 296, 
298; Acardo v. New York Contract- 
ing, etc., Co., 116 App. Div. 793, 102 
NYS 7; Persch v. Weideman, 106 
App. Div. 553, 94 NYS 800; Chase _v. 
Deering, 104 App. Div. 192, 93 NYS 
434; Murray v. National Biscuit Co., 
96 App. Div. 609, 88 NYS 1001; Phil- 
ippines Co. v. Kimball, 57: App. Div. 
19, 67 NYS 970; Schroeder v. Young, 
49 App. Div. 640, 68 NYS 110; Mac- 
Coll _v. American Union L. Ins. Co., 
89 Hun 490, 35 NYS 364; Buffalo Lu- 
bricating Oil Co. v. Everest, 30 Hun 
586; EFasnacht v. Stehn, 53 Barb. 650, 
5 AbbPrNS 3388; Burke v. New York, 
ete., R.. Co, 59° No YS Supery 56975 a> 
NYS 148; Lewis v. Johnson, 133 Mise. 
777, 233 NYS 548; Shea-Lutz Realty 
Co. v. Sperry, 132 Misc. 879, 231 NYS 
217; Dinwiddie v. Rochester News 
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age,S° unless the surplusage is merely a matter of in- | ducement,*? or is otherwise unimportant,** will be 
Corp., 132 Mise. 876, 230 NYS 717;|] Dallas Hotel Co. v. Fox, (Civ. A.) | R. Co., 64 Conn. 482, 30 A 772. (2) 


Colucci v. Lehigh Valley R. Co., 121 
Misc. 758, 202 NYS 717; Oscar Shank 
Textile Corp. v. Hemmerdinger, 119 
Misc. 320; 196 NYS 375 [aff 203 App. 
Div. 889 mem, 196 NYS 942 mem]; 
137 Bast 66th St., Inc. v. Lawrence, 
118 Misc. 486, 194 NYS 762; Clarkin 
v. New York, 91 Misc. 98, 154 NYS 
1019 [rev on ‘other grounds 173 App. 
Div. 904 mem, 157 NYS 1120 mem]; 
Wollman v. National F. Ins. Co., 72 
Misc. 477, 181 NYS 335; Benjamin v. 
White, 54 Misc. 530, 105 NYS 991; 
Burghen v. Brie R. Co., 538 Mise. 457, 
103 NYS 292 [rev on other grounds 
123 App. Div. 204, 108 NYS 311]; 
Blaut v. Blaut, 41 Misc. 572, 85 NYS 
146; Brown v. Fish, 37 Mise. 3867, 75 
NYS 460 [rev 76 App. Div. 329, 78 
NYS 414]; Landau v. Lavner, 195 
NYS 301; In re Diehl, 178 NYS 684; 
Schieffelin v. Hylan, 178 NYS 652; 
T. H. Symington Co. v. John Thom- 
son Press Co., 172. NYS 677 [aff 187 
App. Div. 922 mem, 174 NYS. 923 
mem]; Peo. v. Brush, 170 NYS 1105 
mem; Brown v. Brown, 109 NYS 637; 
Farrington v. Muchmore, 68 NYS 857; 
Morgan v. Bennett, 59 NYS 825 [mod 
on other grounds 44 App. Div. 323, 
60 NYS 619]; Hyde v. Kitchen, 21 
NYS 238; Weber v. Schwarz, 12 NYSt 
621; Harris vy. Hamimond, 18 HowPr 
123; Farmers, etc., Bank v. Smith, 
15 HowPr 329; Stewart v. Bouton, 6 
HowPr 71, 9 NYLegObs 353; Rens- 
selaer, etc., Plank Road Co. v. Wetsel, 
6 HowPr 68; Carpenter v. West, 5 
HowPr 53; Esmond v. Van Bens- 
choten, 5 HowPr 44; Spencer v. Tab- 
ele, 9 Johns. 130. 

Oh.—Danner vy. Avery, (A.) 168 NE 
52; First’ Nat. Bank v. Cincinnati, 
etc., R. Co., 9 Oh. Dec. (Reprint) 702, 
16 CincLBul 399; State v. National 
Cash Register Co., 13 Oh. Cir. Ct. N. 
$273; 30 Oh. Cir. €t...637; “Wachs<v. 
Gawne, 11 OhS&CP 222, 8 OhNP 383; 
Aulen v. Cantor, 13 OhNPNS 599; 
State v. Huston, 4 OhNPNS 423. 

Okl.—Grand Lodge K. P. v. Farm- 
ers’, etc., Bank, 64 Okl. 225, 166 P 
1080; Acton v. Culbertson, 38 Okl. 
280, 132 P 812; Berry v. Geiser Mfg. 
Co., 15 Okl. 364, 85 P 699. 

Or.—Hubbard v. Olsen-Roe Trans- 
fer Co,, 110 Or. 618, 224 P 636; Saylor 
v. Enterprise Electric Co., 110 Or. 
231, 222 P 304,223) P 7255 ; 
Oregon Engraving Co., 534, 
Swank v. Elwert, 55 Or, 


es One day hed 
487, 105 Pp 901; Miser v. O'Shea, ot 
Cline 


Or. 231, 62 P 491, 82 AmSR 7515 
Vv. Cline,23 Or. 355; 

Pa.—Astrich v. Girard F. & M. Ins. 
Co., 13 Pa. Dist. 350; American Soda 
Water Co. vy. Green, 4 Pa. Dist. 443. 

Porto Rico.—Lowe v: Nelson, 7 Por- 
to Rico Fed. 275; Garofalo v. Rio 
Piedras, 7 Porto Rico Fed. 176; Tor- 
res v. La Sociedad Anénima Tranvia, 
18 Porto Rico 246. 

R. I.—Messler v. AiR See et 4 ane” 
¥F. Ins. Co., 42 R. I. 460, 108 A 8 

S. C.—National Loan, etce., ithe Vv. 
New York L. Ins. Co., 149. S. C...378, 
147 SE 322; Raby, Inc. v. Marlboro 
Cotton Mills, 120 S. C. 210, 112 SE 
920; Wait v. Williams,’ 107 S..C. 32, 
91 SE 969; Mikell v. McCreery-Press- 
ley Co.,.105 S. C. 25,89: SE 467; Hil- 
ler v. Columbia Bank, 92 S. C. 445, 
75 SE 789; Anderson v. Western Un- 
ion Tel. Co., 85 S. C. 252, 67 SE 232, 
477; Guignard v. Sumter First Bap- 
tist Church, 80 S. C. 491, 61 SE 1003; 
Alexander v. Du: Bose, 73.8. C. 21, 
52 SE 786; Tittle v. Kennedy, 71S. C. 
1, 50 SE 544, 4 AnnCas 68; Lawson 
v. Gee, 57 S. C. 502, 35 SE 759; Bolt 
Vv. Gray, 54S. C. 95, 32 SE 148; Smith 
v. Smith, 50 S. C. 54, 27 SE 545. 

S. D.— Plank v. Hopkins, 3h (Si D? 
248, 151 NW 1017; Rey v. Equi- 
table & T. Co., 14S. 483, 85 NW 
1015; McGillivray Vv. MOGHIivrary, 9S: 
D. 1387, 68 NW 316. 

Tex.—Sabine, ete., R. Co. v. Brous- 
ard, 69 Tex. 617, 7 SW 374; Jones 
v. Herring, (Civ. A.) 16 Sw (2a) 
325; Express Pub. Co. v. Keeran, 
(Civ. A.) 274 SW 335 [rev on other 
grounds. (Commn. A.) 284 SW 913]; 


i text. 


196 SW 647 [aff 111 Tex. 461, 240 SW 
517]; Kempen v. Bruns, (Civ. A.) 195 
SW 643. 

Utah.—Oldroyd v. McCrea, 65 Utah 
142, 235 P 580, 40 ALR 230; Stephens 
v. Doxey, 58 Utah 196, 198 P 261. 

Vt.—Coates v. Eastern States 
Farmers’ Exch., 99 Vt. 170, 130 A 709. 

Wash.—White v. Panama Lumber, 
ete,,, COs, £36) Wash; 554,..240..P: 9135 
Levold v. Pederson, 130 Wash. 380, 
227 P 510; Winton Motor Carriage 
Co. v. Blomberg, 84 Wash. 451, 147 
P 21;. Jordan v. Coulter, 30 Wash. 
116,706 25r0: 

Wis.—Gerlach v. Gruett, 175 Wis. 
354, 185 NW 195, 18 ALR 1155; Hol- 
lingworth v. Shannon, 167 Wis. 224, 
167 NW 248; Brighton, etc., Joint 
School-Dist. No. 7 v. Kemen, 65 Wis. 
282, 27 NW 31; Carpenter v. Reyn- 
olds, 58 Wis. 666, 17 NW 300; Horton 
v. Arnold, 17 Wis. 139. 

Eng.—Bristow v. Wright, 2 Dougl. 
665, 99 Reprint 421, 
on S.—Perkins v. Irvine, 23 N. S. 

Ont.—Snider v. Snider, 30 Ont. L. 
105, 16 DomLR 720; Scully v. Nelson, 
5 OntWN 164, 25 OntWR 120. 

Que.—Royer v. Sherbrooke R., etc., 
Co., 28 Que. Pr. 351; Lefrancois v. 
Dominion Bridge Co., 7 Que. Pr. 338; 
Lamontagne v. Rivet, 32 RevLegNS 
16; Cahan' v. Home Bank, [1923] 1 
DomLR 182. But see Cote v. HEcre- 
ment, 21 Que. Pr. 56 (holding that 
it is by inscription-in-law and not 
by motion that the rejection of .alle- 
gations foreign and useless to the 
contestation should be demanded); 
Fisher v. Shapiro, 9 Que. Pr. 198 
(holding that a party has no right 
to demand the striking out of an al- 
legation in a pleading which is no 
more than a simple statement of 
claim or contention, and which is 
useless and inoffensive). 

“The power given to a court to ex- 
punge matter from a pleading, upon 
motion, for irrelevancy, refers to 


'such matter as is irrelevant to the 


cause of action or defense attempted 
to be stated in the pleading against 
the party moving to expunge, and 
does not enable a party to strike out 
allegations relating to himself be- 
cause they are irrelevant to an al- 
leged cause of action against some 
other party.” Hagerty v. Andrews, 
94, N.Y. 195; 199; 4 NY Civ-Proc: 323. 

[a] Illustration.—Where the pe- 
tition in a suit to set aside a convey- 
ance did not set forth facts entitling 
plaintiff to relief by way of damages 
if he succeeded in securing the re- 
lief by way of cancellation, and there 
was no allegation on which damages 
by way of alternative relief in the 
event that cancellation was denied 
could be awarded, the court properly 
struck from the petition the allega- 
tions relating to damages. Hall v. 
Kary, 133 Iowa 465, 110 NW 930. 

[b] Motion to strike may be re- 
sorted to ‘when the matter proposed 
to be stricken out is immaterial, but 
is connected with matter that is ma- 


terial.’”’ Booher vy. Goldsborough, 44 
Ind. 490, 500. 
[ec] Motion as substitute for ex- 


ceptions for impertinency in chan- 
cery.—A motion to strike out irrele- 
vant or redundant matter is a sub- 
stitute for exceptions for imperti- 
nence under the former practice in 
chancery. Benedict v. Dake, 6 HowPr 
(N. “Y.) 352; Carpenter v. West, 5 
How Pr GN: WY). 53. 

{[d] Matter relating to the defense 
of a codefendant, ana not to that of 
defendant pleading, will be stricken 
out as irrelevant. Shea-Lutz Realty 
ak v. Sperry, 132 Misc. 878, 230 NYS 

fe] In Gonnecticut (1) the rule 
has been held to be as stated in the 
Bell vy. Hartford, ete, St. R. 
Co., 79 Conn. 722, 65 A 600; Garfield 
Ve Martford, ete, St". Cos. 79 Conn, 
458, 65 A 598; Donovan v. Hartford 
St. R:-Co., 65 Conn. 201, 32 A 350, 29 
LRA 297; Pitkin v. New York, ete, 


On the other hand it has been held, 
under a statute which provides only 
for motions to strike out on the 
ground of scandal and impertinence, 
that it is rarely that objections on 
the ground that matter is irrelevant 
can justify the delay and expense in- 
cident to a proceeding for a correc- 
tion of the pleading, and that, except 
when it is clear that there was no 
reasonable ground for inserting such 
allegation, it should be allowed to 
stand, and the party permitted to put 
the case before the court in his own 
way rather than that in which his an- 
tagonist may prefer. Freeman’s 
App., 71 Conn..708, 43 A 185. (3) 
Where certain paragraphs of defend- 
ant’s motion to expunge parts of the 
complaint attempted to raise issues 
at law, and were repeated in the de- 
murrer, and the others practically 
covered the whole complaint, and al- 
leged in effect that every one of its 
essential allegations was immaterial 
and irrelevant, such motion was prop- 
erly denied. Cole v. Hawley, 95 Conn. 
587, 111,,A 892. 

[f{] In Hawaii a motion to strike 
out parts of a petition in an action 
at law, as immaterial or redundant, 
is not required, and will be denied. 
Lowrey v. Terr., 17 Hawaii 225. 

What constitutes: 

Immateriality see supra § 93. 
Irrelevance ene redundance see su- 

pra §§ 94, 

86. U. ie v. Deininger, 21 
F. (2d) 657; Harrison v. Tampa, 247 
Fed. 569; Victor American Fuel Co. 
Vv. Edison, 237 Fed. 999, 150 CCA 649; 
Fayerweather v. United Dressed-Beef 
Co., 100 Fed. 572; Schiffer v. Colum- 
bia College, 87 Fed. 166. 

Ala.—Blankenship v. Lanier, 212 
Ala. 60, 101 S 763; Jones v. Russell, 
206 Ala. 215, 89 S 660. 

Cal.— Wheeler v. West; 78 Cal. 95, 
20 P 45; Love v. Sierra Nevada Lake 
Water, ete., Co.3;282 Cal. 6397191 sAmD 
re Stoddard y. Treadwell, 26 Cal. 


Colo.—Equitable Securittes Co. v. 
Montrose, etc., Canal Co.; 20 Colo. A: 
465, 79 P 747. 

Ga.—Gainesville Midland R. ©o3 Ve 
Vandiver, 141 Ga. 350, 80 SE..997. 

Ill.—Ohio, ete, R. Co. -v. Clutter, 
82 Ill. 123; Bowers v. Claxton, 212 
Tll. A. 609. 

Ind.—Guenther v. Jackson, 73 Ind. 
A. 162, 126 NE 873; Petree v. Field- 
er, 3 Ind. A. 129, 29 NE 271. 

Iowa.—Sac County v. Hobbs, 72 
Iowa 69, 33 NW 368. 

Kan.—-Drake v. Fort rose First 
Nat. Bank, 33 Kan. 634, 7 P 219. 

Ky.—Bertram Ve Wayne ren 
223 Ky. 456, 3 SW (2d) 1083. 
eee v. McGlocklin, 9: Md. 

Mo.—Ryan v. Riddle, 109 Mo. A. 
115, 82. SW 1117. 

Mont.—McMahon v. Thornton, 4 
Mont. 46, 1 P 724. 

N. Y.—-Fischer vy. Hobbs Wall Pa- 
per Co., 177 App. Div. 653, 164 NYS 
623; Garrison v. Star Co.. 153 App. 
Div. 744,188 NYS 761; Camp vy. Be- 
dell, 52 Hun 63, 5 NYS 63. 

Okl.—Long v. ‘McFarlin, 58 OKl. 321, 
159° P 653. 
aoe .—Stoner v. Hoffer, 5 LancLRev 

Porto Rico.—Garofalo v. Rio Pie- 
dras, 7 Porto Rico Fed. 176. 

Utah.—Stephens v. Doxey, 58 Utah 
EOGe LO Oreo ke 

Wis. —Williams v. Sexton, 19 Wis. 
isl Eng. -—Bacon: v. Ashton, 5 Dowl. P. 

[a] In British Columbia it has 
been held that, where an allegation 
in pleadings is merely superfluous 
and is not calculated to embarrass 
the other side, the court will not 
strike it out. Lutz v. Canadian Puget 
Sound Lumber, etc., Co., 28 B. C. 39. 

What constitutes surplusage see 
supra §§ 83, 84. 

87. See infra § 1020, ee 

88. Kennebec Ice, etc., Co. v. Wil- 
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stricken out where prejudicial to the moving party,®® 
and this applies to irrelevant matter in the special no- 
Such defects are not 
ground for demurrer,°* although it has been held that 
where a so-called demurrer is filed which does not 
challenge plaintiff’s entire cause of action, but in ef- 
fect is merely a motion to strike out certain irrelevant 
matter from the petition, it will be so treated.” 
legations will be stricken out as irrelevant when they 
cannot in any aspest of the case be or become mate- 
rial,°® or where they contain only facts which cannot 
affect. the decision of the court;°* as may denials in- 
termingled with affirmative defenses,9*® unless such 
denials are essential to render the matter pleaded as 


tice under the general issue.?°® 


mington, ete., R. Co., 2 Chest. Co. 
(Pa.) 114. 
[al| Rule applied.—Where a plea 


contained a surplusage consisting of 
a protestation of a matter of law, 
but the plea, divested of such sur- 
plusage, was simply ‘‘not guilty’, the 
case will be tried on the plea, without 
striking. the surplusage, it not being 
of sufficient. importance. Kennebec 
Tee, etc., Co. v. Wilmington, etc., R. 
Co., 2 Chest. Co. (Pa.) 114. 

89. See infra § 1028. 

90. Supreme Ruling F. M. C. v. 
Turner, 105 Miss. 468, 62 S 497. 


91. See supra § 486. 
92. Frazer v. Andrews, 134 Iowa 
621, 112" NW, 92, 11 LRANS* 593713 


AnnCas 556. And see Vargas v. Cruz, 
32 Porto Rico 422 (motion to strike 
out matter from complaint is akin to 
a special demurrer). 

98. Ariz.—Calumet, ete., Min. Co. 
v. Chambers, 20 Ariz. 54, 176 P 839. 

Colo.—Salisbury v. La Fitte, 50 
Colo. 404, 115 P 533. 

Ga.—Smith v. Smith, 167 Ga. 98, 
145 SE 63. 

Ida.—Weiser River Fruit Assoc. v. 
Feltham, 31 Ida. 633, 175 P 583. 

Ind.—Fenn v. American Rattan, 
ae Mfg. Co., 75 Ind. A. 146, 130 NE 
1 


Iowa.—McDowell v. Bowles, - etc., 
Grain Co., 177 Iowa 744, 157 NW 173. 

Kan.—Stone v. Barr, 111 Kan. 775, 
208 P 624. 

Mass.—Davis v. H. S. & M. W. Sny- 
der, Inc., 252 Mass. 29, 147 NE 30. 

N. Y.—Stern v. Philipsborn, 169 
App. Div. 781, 155 NYS 684; Bingham 
v. Gaynor, 135 App. Div. 426, 119 NYS 
10190; Indelli v. Lesster, 130 App. Div. 
548, 115 NYS 46; Dalziel v. Press Pub. 
Co., 52 Misc. 207, 102 NYS 909; Pritch- 
ard v. Security Trust Co., 190 NYS 
37; Cahill v. Palmer, 17 AbbPr 196. 
*Or.—Harrison v. Birrell, 58 Or. 410, 
Pipe l, 

S. C.—Hiller v. Columbia Bank, 92 
Si"Cs 4455-75 (SE 7895" "Gadsden: v. 
Catawba Water Power Co., 71 S. C. 
340, 51 SE 121. 

Tex.—Sabine, etc., R. Co. v. Brous- 
ard, 69 Tex. 617, 7 SW 374. 

Wash.—White v. Panama Lumber, 


ete., Co., 136 Wash. 554, 240 P 913; 
Levold v. Pederson, 130 Wash. 380, 
22% 2. 510% 


Wis.—Gerlach v. Gruett, 175 Wis. 
354, 185 NW 195, 18 ALR 1155; Hol- 
lingworth v. Shannon, 167 Wis. 224, 
167 NW 248;. Brighton, ete., Joint 
School Dist. No. 7 v. Wemen, 65 Wis. 
282; 27 -NW 31. 

And see cases supra note 85. 

[a] Admissibility of evidence as 
test.—(1) Allegations of an answer 
in support of which evidence would 
not be admitted on the trial will be 


stricken out on motion. Smith v. 
Smith, 167 Ga. 98, 145 SE 63; Roberts 


v. Investors’ Sav. Bank, 154 Ga. 45, 
113 SE 398; Bibb Sewer Pipe Co. v. 
Westinghouse Electric, etc., Co., 142 
Ga. 263, 82 SE 642; McNair v. Man- 
get, 34 Ga. A. 633, 130 SE 698; Pron- 
taut, Vv... Worick, 17 Gay A. 495,) 87. SE 
716; Weiser River Fruit Assoc. vy. 
Feltham, 31.Ida. 638, 175 P 583; Mc- 
Dowell v.' Bowles, etc., Grain Co., 
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such.?® 


issues.°® 


Al- 


177 Iowa 744, 157 NW 173 (evidence 
of custom); Four Tract. Auto Co. v. 
Hurni, 156 Iowa 725, 137 NW 1014; 
Stone v. Barr, 111 Kan. 775, 208 P 
624; Artwein v. Link, 108 Kan. 393, 
195 P 877; Wan. Doren v. Altoona 
Portland Cement. Co., 92 Kan. 470, 
141 P 560; Howard v. Breitung, 172 
App. Div. 749, 159 NYS 115; Hall v. 
U. Sy Casualty Co., 125° Mise. 517, 211 
NYS 741; Noval v. Haug, 48 Misc. 
198, 96 NYS 708. (2) Allegations 
which set up a prior or contempo- 
raneous parol agreement to vary a 
writing will be stricken out. Rob- 


erts v. Investors’ Sav. Bank, 154 Ga.’ 


45, 113 SE 398; Bibb Sewer Pipe Co. 


v. Westinghouse Electric, etc., Co., 
142 Ga. 263, 82° SE 642; Jones v. 
Jones, 1388 Ga. 730; 75 SE 1129; Mc- 


Nair v. Manget, 34 Ga. A. 633, 130 SE 
698; Prontaut v. Lorick, 17 Ga. A. 
495, 87 SE 716; Weiser River Fruit 
Assoc. v. Feltham, 31 Ida. 633, 175 P 
583; Four Tract. Auto Co. v. Hurni, 
156 Iowa 725, 137 NY 1014; Stone v. 
Barr, 111 Kan. 775, 208 P 624; Art- 
wein v. Link, 108 Kan. 393, 195 P 877. 
(3), Where letters pleaded were clear 
and unambiguous, averments as to 
the meanings, intentions, and beliefs 
of the parties by which the letters 
were written were properly stricken. 
Fenn v. American Rattan, ete., Mfg. 
Co., 75 Ind. A. 146, 130 NE 129. 

[b] Allegations of fraud may be 
stricken out as irrelevant in an ac- 
tion on contract. . Nealis v. Lissner, 
52 Hun 503,°5 NYS 682; Sellar v. 
Sage, 12 HowPr (N. Y.) 531; McCau- 
ley v. Long, 61 Tex. 74; Linville v. 
Wiedrich, 108 Wash. 1, 182 P 578. 

[ce] Allegations of personal inju- 
ries may be stricken out as irrelevant 
in an action for injury to personalty. 
Trenndlich v. Hall, 7 NYCivProc 62. 

[d] Allegations as to motives.— 
(1) Allegations showing defendant’s 
reasons for pleading a certain de- 
fense (Nichols v. Briggs, 18 S. C. 
473), (2) or plaintiff's motives for 
bringing suit (Persch v. Weideman, 
106 App. Div. 553, 94 NYS 800), may 
be stricken out as irrelevant. 

{e] Action under Employers’ Lia- 
bility Law.—A servant’s complaint 
setting forth facts showing a cause 
of action under Employers’ Liability 
Law, and also facts showing negli- 
gence, iS open to attack by motion 
to strike that portion relating to neg- 
ligence, as immaterial. Arizona Cop- 
per Co. v. Burciaga, 20 Ariz. 85, 177 
Pp, 29: « Calumet, ete... Min. Coss ve 
Chambers,.20 Ariz 54, 176 P 839. 

94. De St. Aubin v. Paul Guenther, 
Inc., 232 Fed. 411 (construing New 
York law); Bell v. Clarke, 45 Misc. 
275, 92 NYS 411. 

95. Burnham v. Hornaday, 223 
App. Div. 218," 228 NYS 246 [mod 130 
Misc. 207,..223 NYS 750]; Bulova v. 
Barnett, 193 App. Div. 161, 183 NYS 
495 [mod 111 Mise. 150, 181 NYS 
247]% Soeurbee, Inec., v. Jatison 
Constr. Co., 181 App. Div. 662, 168 
NYS 842; Truax v. Rothschild, 171 
App. Div. 509, 157 NYS 634; McAvoy 
v.. Press Pub. Co., 164 App. Div. 355, 
149 NYS 665; Mendelson v. Margu- 
lies, 157 App. Div. 666, 142 NYS 825; 


‘Haffen v, 
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an affirmative defense complete and available as 
So mere epithets®* or allegations constitut- 
ing descriptio persone®* may be stricken out, as 
may superfluous phrases which tend to confuse the 
So an express admission in an answer or 
reply may be stricken out,’ since all allegations not 
denied are deemed admitted.” 

Limitation or qualification of rule. The irrelevancy 
or redundancy of the matter sought to be eliminated 
must be clearly apparent.* No matter will be strick- 
en out which, upon any admissible theory,* is, or 
might possibly become, material to the cause of ac- 
tion or defense, either in itself or in connection with 
other averments,° and which, on the trial, the pleader 


Tribune Assoc., 126 App. 
Div. 675, 111 ONYS 225%. Ugela: tye 
Brokaw, 77 App. Div. 310, 79 NYS 
244; Waltham Mfg. Co. v. Brady, 67 
App. Div. 102, 73 NYS 540; Stieffel 
v. Tolhurst, 55 App. Div. 542, 67 NYS: 
274; Cooper v. Roggen, 107 Misc. 
494, 174 NYS 687; Clarkin v. New 
York, 91 Misc. 98, 154 NYS 1019 [rev 
on other grounds 173 App. Div. 904 
mem, 157 NYS 1120 mem]; Krauss 
Engineering Co. v. McKinnon, 66 
Misc. 181, 121 NYS 396; Benjamin v. 

White, 55 Mise. 530, 105 NYS 991; 

Blaut v. Blaut, 41 Misc. 572, 85 NYS 

146; Staten Island Midland R. Co. v. 

Hinchcliffe, 34 Misc. 49, 68 NYS 556; 

Schieffelin v. Hylan, 178 NYS 652; 

Benedict v. Seymour, .6 HowPr (N. 

Y.))-298. 
[a] So allegations which by refer- 

ence make denials appearing else- 

where part of affirmative defenses 
may be stricken. Stieffel v. Tolhurst, 

55 App. Div. 532, 67 NYS 274; Burkert 

v. Bennett, 35 Misc. 318, 71 NYS 144. 
96. Soeurbee, Ine. v. Jatison 

Constr. Co., 181 App. Div. 662, 168 

NYS 842; Orr v. Hamburg-American 

Line, 164 App. Div. 805, 150 NYS 

268; McAvoy v. Press Pub. Co., 164 

App. Div. 355, 149 NYS -665; Haffen 

v. Tribune Assoc., 126 App. Div. 675, 

TAL NYS 5225. 

97. Harlow v. Seymour First Nat. 
Bank, 30 Ind. A. 160, 65 NE 603; 
Lundberg v. Equitable F. & M. Ins. 
Co., (Mo. A.) 285 SW 741. 

98. Crouch v. Lewis, 
465, 95 NE 1119. 

$9. Dollner v. Gibson, 3 CodeRep 
(N..-Y:) 153; | Block: v. ‘Standard- Dis- 
tilling, etc., Co., 10 OhS&CP 409, 8 
OhHNP 2386. : 

1. Collins v. Coggill, 30 N. Y. Su- 
per. 81. 7 

2. Admissions by failure to deny 
allegations in: 

Answer see supra § 341. 

Replication on reply see supra § 439. 
3. See cases infra notes 4, 5. 
Discretion of court see infra § 1029. 
4 Ogg v. Herman, 71 Mont. 10, 

227 P 476. 
5S. U. S.—Covey v. U. S., 263 Fed. 

cee Kelton v. Du Pont, 256 Fed. 

Ala.—Brothers v. Brothers, 208 Ala. 
258, 94 S 175; Preston Motors Corp. 
v. Wood, 208 Ala. 172, 94 S 70. 

Cal.—Jackson v. Lebar, 53 Cal. 255; 
Palmer v. Emanuel, 77 Cal. A. 772, 
247 P, 611; Peluso v. City Taxi; Co., 
41 Cal, A. 297, 182 P 808; Mercantile 
aere Co. v. Doe,. 26 Cal. 246, 146 P. 


48 Ind. -A. 


Colo.—National Fuel Co. vy. Green, 
50..Colo., 30%, 116).P 7709. 

Conn.—Smith v. W. M. Hurlburt 
Co., 98 Conn. 391, 106 A 319; Burritt 
v. Lunny, 90 Conn. 491, 97 A 756; 
Cook v. Packard Motor Car Co., 88 
Conn. 590, 92 A 413, LRA1915C 319; 
Brockett v. Fair Haven, etc., R. Co., 
73 Conn. 428, 47 A 763. 

Fla.—Walker v. American Agricul- 
tural Chemical Co., 83 Fla. 669, 92 S 
287; Hollingsworth v. Black, 78 Fla. 
125, 82 S 848; Marsh v. Marsh, 68 
Fla. 355, 67 S 81. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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wonld be entitled to prove,® although such matter 
One defendant can- 
not have allegations stricken from the complaint on 
the ground that they are immaterial against him, if 
they are material against some other defendant. A 


nay not strictly be necessary.? 


Ga.—Braswell v. Federal Land 
Bank, 165 Ga. 123, 189 SE 861; Brown 
v. Georgia Cotton Growers Co-Op. 
Assoc., 164 Ga. 712, 139 SH 417; Sea- 
board Air-Line R. Co. v. Jackson, 138 
Ga. 54, 74-SE 775; Southern R. Co. 
v. Davis, 15 Ga. A. 736, 84 SH 206: 

Ind.—Clark v. Jeffersonville, etce., 
R. Co., 44 Ind. 248; Jones v. Roshen- 
berger, 82 Ind. A. 97, 144 NE 858; 
Crouch y. Lewis, 48 Ind. A. 465, 95 
NE 1119. : 

Iowa.—State v. Schauenberg, 197 
Iowa 445, 197 NW 295; Comptograph 
Co. v. Burroughs Adding Mach. Co., 
179 Iowa 83, 159 NW 465; Old Set- 
tlers’ Inv. Co. v. Marshall Vinegar, 
etc.,-Co., 137 Iowa 558, 113 NW 326; 
ees v. Adams, 77 Iowa 295, 42 NW 
4 

Kan.—Security Nat. Bank v. West, 
278—-P ©1729: 

Ky.—Webb v. Kentucky, etc., Pow- 
er Co., 216 Ky. 64, 287 SW 232: Felts 
v. Edwards, 181 Ky. 287, 204 SW 145; 
Kentenia Corp. v. Boreing Land, etc., 
Co., 159 Ky. 61, 166 SW 780. 

La.—Babst v. Hartz, 161 La. 427, 
pee S 871; Welsh v. Barrow, 9 Rob. 

Me.—Hartford F. Ins. Co. v. Stev- 
ens, 123 Me. 368, 123 S 38 

Mass. —Raymond Syndicate, Inc.ivs 
American Radio, ete, Corp., 263 
Mass. 147, 160 NE 821. : 

Minn.—Simos v. Clark, 168 Minn. 
277, 209 NW 904; State v. Schurz, 
143 Minn. 218, 173 NW 408; Hansen 
v. St. Paul Gaslight Co., 82 Minn. 84, 
84 NW 727;. Tierney v. Minneapolis, 
etc., R. Co., 31 Minn. 234, 17 NW 377. 

Mo.—Dean v. Wabash R. Co., 229 
Mo. 425, 129 SW 953; Stoeckhardt v. 
Stoeckhardt, (A.) 267 SW 53. 

gee epee v. Gerhauser, 
267. 

Nebr.—Hovland v. Burrows, 38 
Nebr. 119, 56 NW 800; Scofield v. 
State Nat. Bank, 9 Nebr. 316, 2 NW 
888, 31 AmR 412. 

Nev.—Morris v. Morris, 50 Nev. 298, 
258 P 232: 

N. J.—Denzer v. Delaware, etc., R. 
Co;, LO382 Nise Ly Sb0134 A 820, 

N. Y.—Hoffman v. Wight, 137 N. Y. 
621, 33 NE 554 [rev on other grounds 
21 NYS 912]; Bradner v. Faulkner, 93 
N. Y. 515 [rev 16 NYWklyDig 240]; 
Richard v. American Union Bank, 222 
App. Div. 115, 225 NYS 696; Gerseta 
Corp. v. Silk Assoc. of America, 220 
App. Div. 302, 222 NYS 7; Brucken- 
stein v. Marcus, 219 App. Div. 806, 
220 NYS 798; Kahane v. Murdoch, 
218 App. Div. 591, 218 NYS 641! 
Woods v. Althauser, 212 App. Div. 
618, 209 NYS 416; Machean v. J. 
L. ‘Mott Iron Works, 193 App. Div. 
698, 184 NYS 332; Bulova v. Barnett, 
193 App. Div. 164, 183 NYS 495 [mod 
111 Mise. 150, 181 NYS 247]; Met- 
calfe v. Bill Board Publishing Co., 
176 App. Div. 859,163 NYS 757; Plym- 
outh Garage v. Shanly, 170 App. 
Div. 61, -156 NYS 23; Stern v. Phil- 
ipsborn, 169 App. Div. 781, 155 NYS 
684; Park v. Realty Advertising, 
etc., Co., 160 App. Div. 21, 144 NYS 
907; Steinam v. Salomon, 159 App. 
Div. 678, 144 NYS 879; Isaacs v. 
Salomon, 159 App. Div. 675, 144 NYS 
876; Mendelson v. Margulies, 157 
App. Div. 666, 142 NYS 825; Crotty 
v. Erie R. Co., 153. App. Div. 902, 137 
NYS 1102; Parish 'v. Juckett, 147 
App. Div. 424, 131 NYS 715; Bingham 
v. Gaynor, 135 App. Div. 426, 119 NYS 
1010; Welcke v. Trageser, 131 App. 
Div. 731, 116 NYS 166; City Real Est. 
Cox Ve King, 122 App. Div. 556, 107 
NYS 535; Hall v. Strong, 117 App. 
Div. 912, 102 NYS 161; Dinkelspiel v. 


38 Mont. 


New York Evening Journal Pub. Co; 
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‘15 OhNPNS 85; 
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91 .App. Div. 96, 86 NYS 3875; New 
York First Presb. Church v. Kennedy, 
72 App. Div. 82, 76 NYS 284; Dun- 
ton v. Hagerman, 18 App. Div. 146, 
46 NYS. 758 Palmer v. Palladium 
Printing Cow P16" tA pps Divi 412,70) 144 
NYS 675; Hatch v. Matthews, 85 
Hun 522, 33 NYS 332; Starkweather 
v. Bronner, 18 Hun 346; Dovan v. 
Dinsmore, 83 Barb. 86, 20 HowPr 
508; Bruce v. Bruce, 134 Misc. 503, 
235 NYS 157; Peo. v. Sterling, 132 
Mise. 769,\ 230 i:NYS 349; Dyer v. 
Broadway Cent. Bank, 130 Misc. 842, 
225 NYS 525 [rev on other grounds 
225 App. Div. 366, 233 NYS 96]: Rus- 
so v. Howard, 127 Misc. 762, 217 NYS 
407; Rodgers v. Rodgers, 126 Misc. 17, 
211 NYS 864; Baker v. Baker, 122 
Mise. 757, 204 NYS 11 [aff 212 App. 
Div. 850 mem, 207 NYS 809 mem]; 
Oscar Shank Textile Corp. v. Hem- 
merdinger, 119 Misc..320, 196 NYS 375 
[aff 203 App. Div. 889 mem, 196 NYS 
942 mem]; Austin v. Rochester Fold- 
ing Box Co., 142) Mise? 292,18) NYS 
275 [rev on other grounds 194 App. 
Div. 952 mem, 185 NYS 108 mem]; 
Citizens’ Cent. "Nat. Bank v. Munn, 49 
Misc. 319, 99 NYS 191 [rev on other 
grounds 115 App. Div. 471, 101 NYS 


435]; Barney, etc., Car Co. v. Syra- 
cuse, ete., R: Co., 24. Misc.: 169, 53 
NYS 528; Rice v. Rice, 191 NYS 75; 


Schieffelin v. Hylan, 178 NYS 652; 
T. H. Symington Co. v. John Thom- 
son Press Co., 172 NYS 677 [aff 187 
App... Div. 9922 mem, 174 -NYS 923 
mem]; Johnston y. Simpson-Craw- 
ford Cor} 115 NYS 1 
NYCivProeNS 253;. Sexton v. Ben- 
nett, 9 NYS 394; Cambeis v. McDon- 
ald, 2 NYSt 130; Oertel v. Jacoby, 42 
HowPr 218;- Averill v. ‘Taylor, 5 
HowPr 476, CodeRepNS 213; Doctor 
v. Guggenheim, 1 NYCityCt 81. 

N. C.—Hyatt v. McCoy, 194 N.C. 
760, 140 SE 807. 

Oh.—State v. Brown, 114 Oh. St. 
311, 151 NE 187; Klink v. Toledo R., 
Clea COM LOMO he Cit. Cla sNietsuy- 497029 
Olh. Cir. Ct. 564; Faber v. Hageman, 
State v. Huston, 4 
OhNPNS. 423. 

Okl.—Quiney Showcase Works vy. 
Briscoe, 126 Okl. 144, 259 P 128; 
Crump v. Lanham, 67 Okl. 38, 168 P 
43 


Or.—Johnson v. Prudential L. Ins. 
Co.,,120 Or. 353, 252 P 556. 

S. C.—Manufacturers’ Finance Co. 
v.. Boyd, .128:S,.C. 389, 122. SE, 496; 
Whitaker v. Jeffcoat, 128 S. C. 404, 
122 SE 495;. Walker v. Glenn, 124 S. 
C. 501, 117 SE 723; Berley v. Sea- 
board Air Line R. Co., 88 S. C. 411, 
65 SE 456. 

Tex.—Musey v. Charles E. Hires 
Co., (Civ. A.) 276:SW. 737; St. Louis, 
ete: R., Co, v. Davis, (Civ. A.) 262 
SW 923; Herald News Co. v. Wilkin- 
son, (Civ. A.) 239 SW 294; Uecker v. 
Zuercher, 54 Tex. Civ. A. 289, 118 SW 


149. 

Wash.—Smith v. Bergevin, 128 
Wash, . 488, 223 P 593; Mott Iron 
Works v. Metropolitan Bank, 78 


Wash. 294, 139 P 36. 


Supply Co., 20 OntWN 210; Brad- 
shaw v. Grossman, 8 OntWN 522. 

{a] Paragraph of .an answer stat- 
ing a good denial will not be stricken 
out as redundant or irrelevant. Ebling 
Brewing Co. v. Adler, 103 NYS 938. 

{b] If, under any circumstances, 
the facts alleged might be material 


(1) they should not. be stricken out, 


but it should be left to the court at 
the trial to admit or reject the evi- 
|} dence. Savage Realty Co. v. Lust, 
QWeB2DApp. {Dives 55, 1196 INYST 296; 
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motion to strike out redundant and irrelevant matter, 
covering as well relevant matter, is properly over- 
ruled;® but it has been held that where a material 
fact is charged in the same sentence with an imma- 
terial allegation, the entire sentence should be strick- 


Schieffelin v. Hylan, 178 NYS 652. 
(2) On the other hand, it has been 
held that, where it was not contended 
by plaintiff that the allegations 
sought to be stricken out were neces- 
sary to his cause of action, and the 
most that could be claimed was that 
the facts alleged might be or be- 
come- relevant, those statements 
should be stricken out. Powers v. 
Ridder, 142 App. Div. 457, 126 NYS 
820. (3) So it has been held that 
the question presented by motion to 
strike allegations of a complaint is 
whether they are relevant to the 
cause of action attempted to be set 
forth, and not whether they may be 
relevant to an issue presented by the 
answer. Welcke v. Trageser, 131 
App. Div. 737, 116 NYS 161. 

Le] Allegations which may bear 
on the question of costs should not 
be stricken out. Dunkirk v. Lake 
Shore, etc., R. Co., 75 Hun 366, 27 
NYS 105. 

{d] A contract set up in hec ver- 
ba in a pleading cannot be stticken 
out as irrelevant or redundant mere- 
ly because a copy is also attached as 
an exhibit. Post v. Garrow, 18 Nebr. 
682, 26 NW 580. 

[e] In an action for injuries, an 
order striking out from the complaint 
allegations involved in a common-law 
action, unless plaintiff serve an 
amended complaint separately stat- 
ing his common-law ‘action and ac- 
tion under the Employers’ Liability 
Act, was not authorized by Code Civ. 
Proc. § 545, authorizing the striking 
out of irrelevant and redundant mat- 
ter. Acardo v. New York Contract- 
ing, setc., Co., 116 App. Div. 793, 102 
NYS 7 


{f{] Referring to other counts.— 
(1) In determining the question 
whether certain matter is irrelevant, 
reference can be had to that count or 
defense alone in which such matter 
appears, and not Me any other count 
or defense. Berry BE. L. Moore Co., 
69\S. C. 317, 48 gm 949, (2) But al- 
legations which are irrelevant and 
immaterial in one count or defense 
may in others be material so that 
striking them out from one count 
or defense does not preclude their 
being included in another. Edison v. 
Press Pub. Co., 85 App. Div. 376, 83 
NYS 174. 

[g] More latitude is allowed in 
equity than in law pleadings, and al- 
legations will be permitted to stand 
if they may be relevant, although 
their relevancy is not presently ap- 
parent. Young v. White, 159 App. 
Div. 884, 148 NYS 936; Gutta-Percha, 
etc., Mfg. Co. v. Holman, 150 App. 
Div. 678, 135 NYS 766. 

6 Snead v. Hines, 91 Fla. 388, 107 
S 628; Hall v. U. S. Casualty Co., 125 
Mise. 517, 211 NYS 741; DePhillips 
v. Neslin, 139 Wash. 51, 045 P 749. 

7. California Farm, etc., Co. v. 
Schiappa-Pietra, 151 Gal. M22 0945 L 
593; Bitello v. Lipson, 80 Conn. 497, 
69. Al 21, 16 LRANS 193),125 AmSR 
126; Kentenia Corp. v. Boreing Land, 
etc., ,Co., 159. Ky. 61,5166 .SW 780; 
Hartford F. Ins. Co. v. Stevens, 123 
Me. 368, 123 A 38 

8. Hoffman v. Wight, P37 Na ayA 
621, 33 Ni 554; Brown v. Fish, 76 
App. Div. 329, 78 NYS 414. 

9. Bunker Hill, ete, Min., ete, 
Co. v. Polak, 7 F. (2d) 583 [certiorari 
den 269 U. S. 581 mem, 46 SCt 106 
mem, 70 L. ed. 423 mem]; Valley 
Lumber Co. v. McGilvery, 16 Ida. 338, 
101 P 94; State v. National Cash 
Register Co., 13 Oh. Cif? Ct. N. S. 73, 
31 Oh. Cir. Ct. 687; Dougan y. Van 
Riper, 109 Or. 254, 198 P 897. 
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en out.?® 


ness.?? 
Estoppel to pursue remedy; 


otherwise.?® 


[§ 1015] (b) Allegations of. Evidence.17 
of evidence set up in a pleading?’ may be stricken 
But in some cases the court has refused to 
strike out such allegations on the ground that the 


out.?® 


10. Welcke v. Trageser, 131 App. 
Div. 731, 116 NYS 166. 

11. Cochrane vy. Parker, 5 Colo. A. 
527,' 39 P 361; Day v. Day, 95 App. 
Div. 122, 88 NYS 504. 

12. See supra § 958. 

13. Motion to strike out matters 
of evidence as opening record see in- 
fra § 1015. 

14. Bangs v. eae Nat. Bank, 53 
HowPr (N. Y.). 5 

15. McIntyre ss Ogden, 17 Hun (N. 
Y.) 604; Brennan v. Griffiths, 18 NYS 
145. 

[a] Denial of immaterial allega- 
tions, made in traversable form, will 
not be stricken out. King v. Utica 
Ins. Co., 6 HowPr (N. Y.) 485. 

[b] However, in an action by an 
officer of a corporation to compel an- 
other officer to account for his inter- 
ference with corporate funds, where 
defendant denied an allegation of the 
complaint that he had acted dishon- 
estly and defrauded the corporation, 
and alleged that plaintiff also had so 
acted, it was held that such defense 
would be stricken out as immaterial, 
even though the clause of the com- 
plaint so denied was immaterial. 
Voron v. Chait, 165 App. Div. 968, 150 
NYS 433. 

16. Mayer Co: v. Goldenbert, 1 
OhS&CP 329, 1 OhNP1 

pba Right to plead bottles of evi- 
dence see supra § 16. 

18. See supra § 16. 

. S.—Ware-Kramer Tobacco 
. American Tobacco Co., 178 Fed. 
117; “Tabor v. Indianapolis Newspa- 
per Co., 66 Fed. 423. - 

Ala.—Singer Sewing Mach. Co. v. 
Methvin, 184 Ala. 554, 638 S 997. 

Ark.—Morgan v. Kankey, 202 SW 
844. 

Cal.—Szopieray v. West Berkeley 
Express, etc., Co., 194 Cal. 106, 227 
“P7120; Miles v. McDermott, :31 Cal. 
270; Larco v. Casaneuava, 30 Cal. 
560; Wilson y. Cleaveland, 30 Cal. 
192; Bowen v. Aubrey, 22 Cal. 566; 
Hanson v. Mill Valley, 74 Cal. A. 585, 
241 P 572; Dabney v. Key, 57 Cal.’A. 
TOc me Oueme. I2i). 

Colo.—Matonock y. Speer, 75 Colo. 
226, 225 P 257: 

Conn.—Todd v. Bradley, 99 Conn. 
307, 122 A 68; Cook v. Packard Mo- 
tor’ Car .€o;).°88 "Conn, 590% 92 As 4103; 
LRA1915C 319; New York, etc., R. 
Co.'s App., 62, Conn. .527,- 265 A 122: 
Page v. Merwin, 54 Conn. 426, 8 A 
675. 

Fla.—Perkins v. Morgan Lumber 
Co;; 68 ‘Fla. 503, 67S 126. 

Ga.—Feinberg v. Sutker, 35 Ga. A. 
505, 134 SH 173. 

3” Ind, A. 


Ind.—Petree v. Fielder, 
172, 29: NE 271. 

Iowa.—Jeez v. McDonald Mfg. Co., 
179 Iowa 198, 161 NW 62; Weeksman 
v. Powell,.178 Iowa 991, 160 NW 3877; 
Roddy .v. Gazette Co:, 163 Iowa 416, 


If redundant or irrelevant matter in a. 
pleading is such that to strike it out would leave the 
pleading an unintelligible fragment, raising no issue, 
the proper remedy is not by motion to strike,!! but 
a motion for judgment on account of its frivolous- 


motion as opening 
record.t® Where a party has treated certain matters 
as sufficiently important to require them to be made 
more definite and certain, he is estopped thereafter 
to have them stricken out;!* and where plaintiff un- 
necessarily pleads facts not essential to his cause of 
action, he cannot move to strike allegations answer- 
ing them;'® although some authorities have held 


PLEADING 


moving party was not prejudiced thereby.?° 
where evidence of facts pleaded in allegations sought 
to be stricken out has any bearing on the subject mat- 
ter, the motion should be denied. 
held that a motion to strike out of the petition evi- 


[§§ 1014-1016 
And 


So.it has been 


dential facts forming no part of the cause of action, 


but which are pleaded as aggravation of damages, is 
properly denied. 
dentiary matter will not be stricken out where the 
motion is based on the immateriality of the matter, 
and redundancy is not urged.?* 

Motion as opening record. Where the answer, in 
addition to a general denial, sets out matters of evi- 
dence, defendant cannot move to strike out matters of 


It has been held also that evi- 


evidence from the reply.** 


Matters 


144 NW 1009; Morton v. Woods, 154 
Iowa 1728, 135 NW 400; Parker v. 
Bedford, 139 Iowa 545, 117 NW 955; 
Bennett v. Lutz, 119 Iowa 215, 93 NW 
288; Kelly v. Fejervary, 111 Iowa 
6938, 838 NW 791; Stewart v. Ander- 
son, 111 Iowa 329, 82 NW 770; Hall 
v. Harris, 61 Iowa 500, 18 NW 665, 16 
NW 535. 

Ky.—Eastern Kentucky Home Tel. 
Co. v. Dempster Constr. Co., 217 Ky. 
762, 290 SW 684; Axton v. Vance, 207 
Ky. 580, 269 SW 534; Smith -v:. 
Hutcherson, 202 Ky. 302, 259 SW 364; 
McDowell v. Lewis, 200 Ky. 126, 254 
SW 208; Owsley County Deposit 
Bank v. Burns, 196 Ky. 359, 244 SW 
755; Daugherty v. Daugherty, 152 
Ky. 732, 154 SW 9; Torian v. Terrell, 
122 Ky. 745, 98 SW 10, 29 KyL 306. 

Minn.—Halin vy. Dahlgren, 157 
Minn. 100, 195 NW 765; Cathcart v. 
Peck, 11 Minn. 45. 

Mo.—Lindsley v. Caldwell, 234 Mo. 
507, 137 SW 985; Ford v. Fidelity 
Storage Packing, etc., Co., 1388 Mo. A. 
512, 119 SW 520. 

Mont.—Sweetman vy. 22 
Mont,.,.323, 56 P 361. 

Ne br.—Coquillard v.. Hovey, 23 
Nebr. 622, 37 NW 479, 8 AmStR 134. 

N. Y.—Sherman y. International 
Publications, 214 App. Div. 437, 212 
NYS 478; Peabody v. Travelers Ins. 
Co., 206 App. Div. 206, 200 NYS 612; 
Drake v. Hornblower, 177 App. Div. 
905, 1638 NYS 1024; Barclay v. Bar- 
clay, 162 App. Div. 557, 147 NYS 597; 
Cleminshaw vy. Coon, 136 App. Div. 
160, 120 NYS 181; Kolb v. Mortimer, 
135 App. Div. 542, 120 NYS 548; 
Welcke v. Trageser, 131 App. Div. 
731, 116 NYS 166; De Ajuria v. Ber- 
wind, 127 App. Div. 528, 111 NYS 
1029; Chittenden v. San Domingo 
Impr. Co., 125 App. Div. 855, 110 NYS 
148; Hamilton v. Hamilton, 124 App. 
Div. 619, 109 NYS. 221; Bankers’ 
Surety Co. v. Rothschild, 111 App. 
Div. 130, 96 NYS 1118; Parsons v. Mc- 
Donald, 88 App. Div. 552, 85 NYS 
190; Schroeder v. Young, 49 App. 
Div. 640, 68 NYS 110; John D. Park, 
ete., Co. v. National Wholesale Drug- 
gists’ Assoc., 30 App. Div. 508, 52 
NYS 475; Schroeder v. Post, 3 App. 
Div. 411, 38 NYS 677; Burnham v. 
Hornaday, 130 Misc. 207, 223 NYS 750 
[mod on other grounds 223 App. Div. 
218, 228 NYS 246]; Ring v. Mitchell, 
45 Mise. 498, 92 NYS 749; Conner v. 
Bryce, 170 NYS 94; Witherbee v. 
Slayback, 14 NYSt 425; Badeau v. 
Niles, 9 AbbNCas 48; Cahill v. Palm- 
er, 17 AbbPr 196; Millikin v. Cary, 5 
HowPr 272, 3 CodeRep 250; Floyd 
v. Dearborn, 2 CodeRep 17, 2 Edm. 
Sel. Cas. 91. 

Porto Rico—Bacon vy. Marks, 8 
Porto Rico Fed. 597; Martinez v. 
Soto Nussa, 24 Porto Rico 249. 

S. C.—Baird v. Western Union Tel. 
Co., 79 S. C. 310, 60 SE 695; Gadsden 


Ramsey, 


[§ 1016] (c) Anticipating Defenses. Good plead- 
ing prohibits the pleading of matter in anticipation 
of a defense,?® and such anticipatory matter may be 
stricken out on motion.?® 


v. Catawba Water Power Co., 71 S. C. 
340, 51 SE 121; Bolt v. Gray, 54S. C. 
95, 32 SE 148. 

Tex.—McCauley v. Long, 61 Tex. 
74. 

Wash.—Leavenworth v. 
76 Wash. 394, 136 P 375. 

Wis.—Koenig v. Koenig, 
618, 123 NW 130. 

Ont.—Trubel v. Ontario Jockey 
Club, 3 OntWN 1453, 4 DomLR 86. 

[a] Exhibits.—An exhibit was 
properly expunged from plaintiff's 
more specific statement where it was 
not-an official statement of facts, and, 
if material at all, was only eviden- 
tial matter. Seymour v. Norwalk, 
92 Conn. 293; 102° A° 577. 

[b] Photographs.—A portion of 
an amended declaration which at- 
tempted to exhibit photographs of 
the scene of an accident was proper- 
ly stricken on motion. Perkins v. 


Brandon, 


140 Wis. 


ort Lumber Co., 68 Fla. 503, 67 
126. 
20. Vogt v. Vogt, 86 App. Div. 437, 


83 NYS 677: Rockwell v. Day, 84 
App. Div. 437, 82 NYS 993: Trades- 
men’s Nat. Bank v. U. S. Trust Co., 
49 App. Div. 362, 63 NYS 526. 

Prejudice to moving party general- 
ly see infra § 1028. 

21. Small -v. Small, 107 Kan. 122, 
190 P 623; Gambold v. MacLean, 119 
Misc. 432, 197 NYS 43 faff 204 App. 
Div. 881 mem, 197. NYS 914 mem]; 
Dalziel v. Press Pub. Co., 52 Misc. 
207, 102 NYS 909; Bell v. Clarke, 45 
Misc. 275, 92 NYS 411. 

[a] Facts essential to show a 
cause of action.—In an action to es- 
tablish a trust by implication of law, 
where plaintiffs claim that defendant 
procured from his mother in her life- 
time transfers of all her property, 
under an oral trust agreement that on 
her death he would equitably distrib- 
ute it between himself and plaintiffs, 
it was error to strike from the peti- 
tion the stated facts and circum- 
stances showing a fiduciary relation 
inducing the mother to make the con- 
veyance and oral agreement. Small 
v. Small, 107 Kan. 122, 190 P 623. 

22. Sramek v..Sklenar, 73 Kan. 
450, 85 P 566. 

23. Service Lumber Co. v. Sump- 
ter Valley R. Co., 67 Or. 68, 135 P 
539 [judgm set aside on other 
grounds 81 Or. 32,,149)P 581,:152 Pe 
262, 158 P75). 

24. Cobb v. Holloway, 129 Mo. A. 
212, 108 SW .109, 

25. See supra § 165. 

26. Colo.—Matonock vy. Speer, 
Colo. 226, 225 P 257; Newell v. New- 
ell, 68 Colo. 585, 192 P 505; Brooks 
v. Bates, 7 Colo. 576, 4 P 1069, 

Iowa.—-lowa Coal Washing Co. v. 
Consolidation Coal Co., 210 NW 440. 

Kan.—Frick Co. v. Carson, 3 }{an. 
A. 478, 43 P 820. 

Ky. —-Dowell v. Gray Von Allmen 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


7Stx 564; 


§§ 1017-1021] 


[§ 1017] (d) Repetition of Allegations.?7 
gations or denials which are mere repetitions of 
others appearing elsewhere in the pleading may be 
stricken out,?5 as may averments which amount 
merely to a denial of' facts which are already de- 
nied,?® or which set up facts admissible under spe- 
cial or general denials also pleaded,*° if, as is the rule 
in some jurisdictions, the moving party is aggrieved. 
So the court may strike out, matter in a 
reply which is merely a repetition of the averments of 
But where a counterclaim repeats 
allegations and denials stated in other parts of the 
answer, it 1s not necessary for plaintiff to move to 
strike out the unauthorized parts before interposing 


thereby.*? 


the complaint.*? 


a demurrer.?* 


[§ 1018] (e) Allegations Raising Issues of Law. 
Avernents by which it is sought to raise questions of 
law properly the subject of motion or demurrer may 


221 Ky. 780, 299 
Pacific R. Co., 
41 Mo. 465. 


N. Y.—Murphy v. New York Nat. 
Citys, Bank, 2103) App: “Dive ds717 9196 
NYS 859; Welcke v. Trageser, 131 
App. Div. 737, 116 NYS 161; Stone v. 
De Puga, 6 N. Y. Super. 681. 

Ont.—Snider v. Snider, 5 OntWN 
528, 25 OntWR 286, 30 Ont. L. 105, 16 
DomLR 720. 

27. Striking out amended pleading 
constituting repetition of original see 
da ae § 982 

U.. S.—Proper v. Bene, 295 
Fed. 729. 

Ala.—Weller v. Rensford, 185 Ala. 
333, 64 S 366. 

Cal.—Dover v. Archambeault, 57 
CaleA.. 659, 208 (P1778. 

Colo.—Rogers v. Nevada Canal Co., 
es 59, 151 P 923, AnnCas1917C 

Fla.—Armstrong v. Seaboard Air 
Line R. Co., 85 Fla. 126, 95 S 506. 

Ind. —Vandalia Coal Co. v. Coakley, 
184 Ind. 661, 111 NE 426. 

Iowa. __Hartman Steel Co. v. Hoag, 
104 Iowa 269, 73 NW 611; Hall v. 
Harris, 61 Iowa 500, 13 NW 665, 16 
NW 5385. 

' Kan.—Gray v. Ulrich, 8 Kan. 112. 

N. Y.—O’Brien v. Renison, 223 App. 
Div. 785, 227 NYS 599; Sherman v. 
International Publications, 214 App. 
Div..43%, 212- NYS .478> Collins \v. 
Burr, 209 App. Div. 116, 204 NYS 
357; Blackwell v. Columbia ‘Trust 
Co,, 199 App. Div. 759, 192 NYS 226; 
O’Rourke Engineering Constr. Co. v. 
Goodwin Car Co., 144 App. Div. 583, 
129 NYS 764; Wiener v. Mayer, 126 
App. Div. 708, 111 NYS 132; Weiner 
v. Boehm, 126 App. Div. 703, 111 NYS 
126; Dinkelspiel v. New York Even- 
ing Journal Pub. Co., 91 App. Div. 96, 
86 NYS 375; Burnham v. Hornaday, 
130 Misc. 207, 223 NYS 750 [mod on 
other grounds 223 App. Div. 218, 228 
NYS 246]; Miller v. Florida East 
Coast R. Co., 69 Misc. 73, 125 NYS 
1015; Burnham v. Franklin, 44 Misc. 


Sanitary Milk Co., 
SW 965. 


-299, 89 NYS 917 [aff 103 App. Div. 


595 mem, 92 NYS 1118 mem]; Blaut 
v. Blaut, 41 Misc. 572, 85 NYS 146; 
Zimmerman v. Meyrowitz, 34 Misc. 
307, 69 NYS 800 [rev on other grounds 
77 App. Div. 329, 79 NYS:159]; Cruik- 
shank v. Press Pub. Co., 32 Misc. 152, 
65 NYS 678 [aff 59 App. Div. 620 
mem, 69 NYS 1133 mem]. 

Oh.—Klink.v.. 'Toledo:.R., ete., \Co., 
LJO"OheCirimCt. NS." 497-297 Oh? Cir: 
Brook v. Columbus R., etc., 
Co., 13 OhNPNS 501. 

Or.—Hubbard vy. Olsen-Roe Trans- 


fer Co., 110 Or. 618, 224 P 636; Hol- 
brook v. Page, 3 Or. 374. 
Porto Rico—Lowe v. Nelson, 7 


Porto Rico Fed. 275. - 

{a] Allegation held not repetition 
of previous count.—In an action for 
libel in several counts, where the 
first count alleged that commissions 
sued for had not been paid, and the 


PLEADING 


Alle- | bestricken.®4 


hix.é4 


[§ 1020] (g) Matter of Inducement. 
inducement#? will not ordinarily be stricken out on 
the ground of irrelevaney and immateriality.*? 


[§ 1021] (2) 


second, for possible future commis- 
sions, alleged that they had not been 
paid, it was error to strike such al- 
legation in the second count. Burg- 
hardt v. Scioto Sign Co., 179 Iowa 
397, 161 NW 458. 

29. Burke v. Shannon, 43 SW 223, 
19 Kyl 1170; Collins v.: Burr, 209 
App. Div. 116, 204 NYS 357. 

30. Ind.—Weideroder v. Mace, 184 
Ind. 242, 111 NE 5. 

Ky —Ha arper v. Howton, 194 Ky. 
840, *941 SW 329; Louisville, etc., R. 
Co.’ v. Bland, 171 Ky. 424, 188 SW 


Mont.—Kipp vy. Silverman, 25 Mont. 


296, 64 P 884. 

N. Y.—Small v. Sullivan, 218 App. 
Div. 612, 219 NYS 34 [mod-on other 
grounds 245 N. Y. 343, 157 NE 261]; 
Landau v. Lavner, 195 NYS 301. 

Okl.—Acton v. Culbertson, 38 Okl. 
280,9232) Pry 812; 

Or.—-Scibor v. Oregon-Washington 
R., ete., Co!;, 70 Or. 116, 140: P 629: 


S. C.—Mutual Lumber Co. v. South-_ 


ern R. Co., 100 S. C. 415, 84 SE 994. 

[a] Tllustration.—Where in the 
ad damnum damages are claimed gen- 
erally in a sum certain, and exem- 
plary damages as such are claimed 
also in a sum certain, a motion to 
strike the latter item was properly 
sustained, it being unnecessary that 
punitive damages should be specially 
pleaded. Acton vy. Culbertson, 38 Okl. 
280, 132 P 812. 

31. See infra § 1028. 
AA ata West, 144 Mo. 119, 46 


33. Tracy Dev. Co. v. Empire Gas, 
etc., Co., 190 NYS 172. 

34. Wheeler v. West, 78 Cal. 95, 
20 P 45; Kelley v. Cosgrove, -83 Iowa 
229, 48 NW 979, 17 LRA 779; Sac 
County v. Hobbs, 72 Iowa 69, 33 NW 
368; Camp v. Bedell, 52 Hun 638, 5 
NYS 63; Gassett v: Crocker, 10 
AbbPr (N. Y.) 133. 

35. Striking out entire pleading or 
paragraph containing only legal con- 
clusions see supra § 956. 

36. See supra §§ 17-70. 

37. U.S.—Proper v. Bene, 295 Fed. 
729; De St. Aubin y..Paul Guenther, 
Inc., 232 Fed. 411. 

Cal.— Peo. v. Ford Motor Co., 188 
Cal. 8, 204 P 217. 

Colo.—Merrill v. Barr, 73 Colo. 87, 
213 P 576; Prowers v. Nowles, 42 
Colo. 442, 94 P 347. 

Ga.—Scott v. Lunsford, 141 Ga. 73, 
80 SEH 316; Manry v. Waxelbaum Co., 
108 Ga. 14, 33 SE 701; Feinberg v. 
Sutker, 35 Ga. A. 505, 134 SE 173; 
Sweat v. Foster, 28 Ga. A. 360, 111 
SE 66. 

Ind.—Carson vy. Miami Coal Co., 194 
Ind. 49, 141 NE 810; Chicago, etc., R. 
Co. v. Ellis, 83 Ind. A. 701, 149 NE 


909. 

Iowa.—Andrew v. Hartford Acc., 
ete., Co., 223 NW 529; Linnemann y. 
Kirchner, 189 Iowa 336, 178 NW 899; 


Burghardt v. Scioto Sign Co., 179 
Iowa 897, 161 NW 458; Work v. Mc- 
Coy, 87. lowa 217, 54 NW 140; Sac 


[§ 1019] (f) Legal Conclusions.?° 
sions,*® when alleged in the pleadings, may, and ordi- 
narily will, be stricken out;°7 and a denial which is a 
mere legal conclusion may be stricken.*® 
rule has been held not to apply to a conclusion based 
on preceding averments from which the conclusion 
can be deduced.®® 
redundancy is small, and the advantage of having the 
view of the pleader as to the basis of his complaint is 
ereat, the motion to strike will be refused.*° 
motion has also been denied where the conclusions 
were harmless, and did not make the pleading pro- 


85 NYS 190; 
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Legal conclu- 
But this 
So it has been held that where the 


The 


Matter of 


Allegations Not Supported by Evi- 
dean v. Hobbs, 72 Iowa 69, 33 NW 


Ky.—Fitzpatrick v. Mt. Sterling 
Public. Graded Schools, 87 Ky. 132, 
7 SW.896, 10 KyL 9. 

Mich.—Williams v. Raper, 67 Mich. 
427, 34 NW 890. 

Lene ee care v. Peck, 11 Minn. 
Mo.—Lundberg v. Equitable F. & 


M.- Ins. ‘Co., .GA®)- 285 SW 741; -Cur- 
ran v. Downs, 3 Mo. A. 468. 
N. Y.—Reese v. Reese, 194 App. 


Div. 907, 185 NYS 110; Steinam_v. 
Salomon, 159 App. Div. 678, 144 NYS 
S69; Isaacs v. Salomon, 159 App. Div. 
675, 144 NYS 876; Kolb v. Mortimer, 
135 App. Div. 542, 120 NYS 543; Par- 
sons v. McDonald, 88 App. Div. 552, 

Schieffelin v. Hylan, 178 
NYS 652. 


Or.—Holbrook v. Page, 3 Or. 374. 

Pa.—Kennedy v. Scranton R. Co., 
29) Paz Dist) 451: 

Porto Rico.—Owens v. Belaval, 32 
Porto Rico 696. 

S. C.—Saluda Bank v. Feaster, 87 
S. C. 95, 68 SE 1045; Baird v. West- 
bate Union Tel. Co., 79 S. C. 310, 60 SE 


Tex.—Morrison vy. Insurance Co. of 
North America, 69 Tex. 353, 6 SW 
605, 5 AmSR 63; Texas, etc., R. Co. 
v. Wallace, (Civ. A.) 277 SW 708. 

Wash.—Allend v. Spokane Falls, 
ete., R, Co: 21! Wash. 324, 58 PB 244, 

38. Lynch v. Walsh, 11 NYCivProe 
446, 9 NYSt 520; Williams v. Burk- 
heimer, 11 OhS&CP 136, 8 OhNP 134. 

39. New York L. Ins. Co. v. Holck, 
59 Colo. 416, 151 P 916. See also su- 
pra § 19. 

40. Kemper Mill, etc., Co. v. Pons, 
8 Porto Rico Fed. 502. 

41. Reyes v. Porto Rico Leaf To- 
bacco Co., 6 Porto Rico Fed. 547. 

42. ‘What constitutes matter of in- 
ducement see supra § 143. 

43. U. S.—Chicago Bd. of Trade 
v. U.. S., 246 U. S. 231, 38 SCt 242, 62 
tans 683; Hale v. Tyler, 104 Fed. 

Cal.—California Farm, ete., Co. v. 
Pep aes -Pietra, 15. Cale aise OL ae 

Ga.—Central of Georgia R. Co. v. 
Brinson, 18 Ga. A. 113, 88 SE 1003. 
roughs Adding Mach. Co., 179 Iowa 
83, 159 NW 465. 

eran: 106 
App. Div. 532, 94 NYS. 708 

Oh.—Gould v. Chespeake, 

Or.—Mount, v. Welsh, 118 Or. 568, 
247 P 815. But see Casto Vv. Murray, 
there was no error in striking out 
matter pleaded by way of induce- 

Wash. —Hall.v. Galloway, 76 Wash. 
42,1385 P 478. 
matter of inducement will not be 
stricken out. Hale v. Tyler, 104 Fed. 


93. 
lowa.—Comptograph Co. v. Bur- 
N. ¥.—McGarahan v 
Co., 10 OhNPNS 591. rae 
47 Or. 57, 81 P 388, 883 (holding that 
ment, such matter being immaterial). 
fa] Surplusage constituting mere 
757. 


724 [49 C.J.] 


dence. 


was agreed upon.*°® 
[§ 1022] (3) False 


trary.*§ 


plaint.*? 


The fact that a party fails to introduce any 
evidence in support of certain allegations is not 
ground for striking out such allegations.**# 
sureties in an action on a guardian’s bond denied the 
amount of the liability alleged, a refusal to strike 
out the denial was proper, although on the trial the 
amount of the devastavit committed by the guardian 


or Frivolous 
Separate allegations, not constituting entire counts 
or defenses, cannot be stricken out as sham or false,*® 
and the same appears to be true of allegations deemed 
frivolous,** although there is authority to the con- 
In any event the court has no power to 
strike out as sham or frivolous portions of the answer 
which put in issue material allegations of the com- 
But in some jurisdictions portions of a 
pleading may be stricken out as sham.°° 
[§ 1023] (4) Inconsistent Allegations.°* 


PLEADING 


So where 


ute.°® 


Allegations. 


Damages. 


Allega- 


tions which are absolutely inconsistent with the rest 


44. Richmond, etc., R. Co. v. Wor- 
ley, 92 Ga. 84, 18 SE 361 
“B56 Remington Vv. Hopson, 137 Ga. 
95, .72 SE 918. 

46. Yarbro v. Purser, 114 Miss. 75, 
74 S 425; Matter of Lord, 81 Hun 
590, 30 NYS 117; Collins v. Coggill, 
30 N. Y. Super. 81; Slack v. Cotton, 
2E. D. Smith (N. Y.) 298; Brown v. 
Baker, 39 Or. 66, 65 P 799, 66 P 193 
Spensley v. Janesville Cotton Mfg. 
Co., 62 Wis. 549, 22 NW 574. See Lutz 
v. Thompson, (Tex. Civ. A.) 259 SW 
1108 (where plaintiff’s third amended 
petition in a suit on a note alleged 
that the note was filed among the 
papers of the cause when suit was 
filed, but subsequently disappeared 
and was lost, the court did not err 
in overruling’ defendant’s motion to 
strike the amendment, accompanied 
by an offer to prove by his attorneys, 
in contradiction of the allegations 
of the amended petition, that they 
had not seen filed among the papers 
the note sued on, and that no such 
note had been filed). 

47. Wagedorn-Merz Co. v. Burns, 


178 App. Div. 483, 165 NYS 99; Gray 
v. Gidiere, 35 S. GE. 438: 
48. Wythe v. Myers, 30 F. Cas. 


No. 18,119, 3 Sawy. 595. 


49. Raisin v. Schechtman, 151 
NYS 276. 

50. Peacock v. U. S., 125 Fed. 583, 
60 CCA 389; Dominion Coal Co. v. 
Burchell, (N. S.) 5 EastLR 493; Ad- 
vance Rumely Thresher Co. v, Ratz- 


laff, 13 Sask. L. 223, 
Wkly 264. 

[a] Portions of a pleading admit- 
tedly false will be stricken out. ae 
vance Rumely Thresher Co. v. Ratz- 
left, 3) Sask, .b. 223, [19201]. 2 Wee 
Wkly 264. 

51. Motion to compel election sce 
infra § 1043. 

Striking out inconsistent causes of 
action or defenses see supra § 1007. 

52. Cal.—Love y. Sierra Nevada 
Lake Water, etc., Co., 32 Cal. 639, 91 
AmD 602. 

Ga.—Moore v. H. B. amin Mach. 
Co., 4 Ga. A. 151, 60 SE 103 

Mont.—State  v. Diokermek 16 
Mont. 278, 40 P 698. 

Nebr.—Keens v. Gaslin, 24 Nebr. 

Oil, 


310, 38 NW 797. 
Oh.—Scott v. Fredericktown 
etc., Co., 11 OhNPNS 239; W. H. Mul- 
lins Co. v. Jacob Freund Roofing Co., 
5 OhNPNS 1. 
Or.—Ocean Acc., ete., Corp. v. Al- 
122 Or. ‘615; 


bina. Mar. Iron Works, 
260 P 229. 

Que.—Destroismaisons v. Dominion 
Ice Co., 4 Que. Pr. 2868. 

[a] Denials inconsistent with af- 
firmative allegations.—A. denial of 
each paragraph of the complaint is 
properly stricken out where defend- 
ant also sets up a state of facts in- 


[1920] 2 West 


DEEN TR SS eee Re een eee eee 2 ae LE ST a eee ee eh aa 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


consistent with his denial, and show- 
ing that he has no real defense. 
Moore v. H. B. Smith Mach. Co., 
Ga. A. 151, 60 SE 1035. 

{b] Prayer for relief, inconsistent 
with other prayers, will be stricken 
out. Pierce v. Middle Georgia. Land, 
etc., Co., 131 Ga. 99, 61 SE 1114. 

ce] Allegations held not inconsist- 
ent.—Carter v. Haralson, 146 Ga. 282, 
91 SE 88. 

53. See infra text and note 55. 

54. Tabor v. Commercial Nat. 
Bank, 62 Fed. 383, 10 CCA 429; Hel- 
mer v. Wilson, 32 Ga. A. 435, 123 SE 


901; Capital Lumbering. Co. v. 
Learned, 36 Or. 544, 59 P 454, 78 
AmSR 792; Davis v. Ford, 15 Wash. 


VOT 45 =P 7395746 3P 38 913. 

55. Conn.—Logiodice ~v. 
60 Conn. 81, 21 A 100. 

Ky.—Barbaroux v. Barker, 4 Metc. 
47. 

Mont.—Maddox v. Teague, 18 Mont. 
Dbl, 746 PAs 

66 Nebr. 


Nebr.—Merrill v. Suing, 
404, 92 NW 618. 

N. J.—Leland v. Neilson, 3 N. J. L. 
Js ne 


Gannon, 


Y.—Wm. H. Frank Brewing Co. 


'v. Hammersen, 22 App. Div. 475, 48 


NYS 30. 

N. C.—State v. Martin, 191 N. C. 
401, 182 SE 14; Lindsey v. Mitchell, 
174 N. C458, 93 SH 955. 

Okl.—Wilson v. Oil Well Supply 
Co., 111 Okl. 63, 238 P. 415; .National 
F. Ins. Co. v. Nichols, 85 Okl. 24, 204 
P 272: Gage vy. -Connecticutek. | Ins. 
Co., 34 Okl. 744, 127 P 407. 

And see case infra note 56. 

56. Wm. H. Frank Brewing Co. v. 
Hammersen, 22 App. Div. 475, 48 
NYS 30. 

‘i 57. Tomkins v. Paterson, 239 Fed. 

02 

Striking out as irrelevant denials 
intermingled with affirmative defens- 
es see supra § 1014. 

58. See -supra §§ 188-1938. 

59. Smith v. Hilton, 50 Hun 236, 
2 NYS 820; Averill v. Taylor, 5 HowPr 
CNEE XS) 476, CodeRepNS 2138; State 
v. Smith, 14 Wis. 564. 

60. James v. Saunders, 127 Ga. 336, 
56 SE 491; Reagan v. Hadley, 57 Ind. 


509. 

Striking out: 

Improper items of damage see infra 

text and note 61. 

Inconsistent prayer see supra § 1023 

note 52 [b]. 

61. Ala.—Hain v. Gaddy, 219 Ala. 
363, 122 S 329; Alabama Lime, etce., 
Co. v. Adams, 318 Ala. 647, 119 S 853; 
Gilliland vy. Hawkins, 216 Ala. 97° 
112 S 454; Irwin v. Cotney, 214 Ala. 
415, 108 S 235; Morgan v. Whatley, 
205 Ala. 170, 87 S 846; Louisville, 
etc., R. Co. v. Clark, (205 Ala.-1652,.87-S 
676; Roddam v. Brown, 201 Ala. 109, 
7 S 4038; Terrell v. Nelson, 177 Ala. 


[5 1021-1024 


of the pleading,®? or with the party’s prior plead- 
ing,** or are contradicted by previous admissions,°* 
may be stricken out. 
ter in a reply, inconsistent with, or constituting a de- 
parture from, the declaration or complaint is prop- 
er;°® and the power to strike in such case exists irre- 
spective of any express authority conferred by stat- 
But a motion to strike denials from the an- 
swer because they are inconsistent with the affirma- 
tive defense will be denied where some of the denials 
are not inconsistent with such defense.*? 

[§ 1024] (5) Prayer for Relief; Allegations as to 
Although it has been held improper to 
strike out parts of the prayer for relief,°* since the 
other party cannot be prejudiced by it,°® the prac- 
tice has been sanctioned.®° 

Improper items of damages. Where a part of the 
damages alleged are such as cannot form the basis of 
a recovery, the remedy is a motion,to strike out,®* 


So a motion to strike out mat- 


989; Harris v. Randolph 
Lumber Co., 175 Ala. 148, 57 S 453; 
Dreher v. National Surety Co., 174 
Ala. 490, 57 S 34; Walls v. Smith, 167 
Ala. 138, 52 S 320, 140 AmSR 24; Cas- 
sells’ Mill v. Strater Bros. Grain Co., 
166 Ala. 274, 51 S 969; Carolina-Port- 
land Cement Co. v. Alabama Constr. 
Co., 162 Ala. 380, 50 S 332; Johnson 
v. Turner, 159 Ala. 356, 47 S 570; Cen- 
tral of Georgia R. Co. v. Ashley, 159 
Ala.- 145, 48 S 981; Western Union 
Tel. Co. v. Garthright, 151 Ala. 413, 
44 S 212;- Western Union Tel. Co. v. 
Westmoreland, 150 Ala. 654, 43 S 790; 
Hayes v. Miller, 150 Ala. 621, 43 S$ 
818, 124 AmSR 93, 11 LRANS 748; 
Byrne Mill Co. v. Robertson, 149 Ala. 
273, 42 S 1008; Vandiver v. Waller, 
143) -Alaz 41,39: S- 1365 Norton nv. 
Kumpe, 121 Ala. 446, 25 S 841; How- 
ison v. Oakley, 118 Ala. 215, 23 S 810; 
Couch v. Davidson, 109 Ala. 318, 19 
S 507; Treadwell v. Tillis, 108 Ala. 
262, 18 S 886; Government St. R. Co. 
v. Hanlon, 53 Ala. 70; Robinson v. 
Steverson, 20 Ala. A. 59, 100 S 910 
[certiorari den sub nom. Ex p. Ste- 
verson, 211: Alavi °597; 1100" (Su on2a. 
Cheek v. Odom, 20 Ala. A. 31, 100°S 
782; Western Union Tel. Co. v. Mor- 
rison, 15 Ala. A. 532, 74 S 88 [aff 200 
Ala. 496, 76-S 438]; Western Union 
Tel. Co. v. Hawkins, 14 Ala. A. ~295, 
70 S 12; Louisville, ete, R. Co. v. 
Dawson, 11 Ala. A. 621, 66 S 905; 
Western Union Tel. Co. v. Anniston 
Cordage Co., 6 Ala. A. 351, 59° S 757; 
Marsicano v. Phillips, 6 Ala. A, 229; 
GON S 45535 

Conn.—Seidler v. Burns, 84 Conn. 
111,79 A-53, 38 LRANS 291. 

Fla.—Hall v. Western Union Tel. 
Co., 59 Fla. 275, 51 S 819, 27 LRANS 
639; Maryland Fidelity, ete, Co. v. 
Aultman, 58 Fla. 228, 50S 991; Greg- 
ory v. Woodbery, 53 Fla, 566, 43S 504. 

Ga. —WNational Surety Co. v. Farm- 
ers’ State Bank, 145 Ga. 461, 89 SE 
581; Pylant v. Schoen,- 35 Ga. As 133, 
132 SE 461 [aff 162 Ga. 565,.134 SE 
304, 46 ALR 1480]. 

Ind. T.—Tishomingo Electric Light, 
etc., Co. v. Burton, 6 Ind. T. 445, 98 
SW’ 154 

Ilowa.—Hall v. Kary, 133 Iowa 465, 
de NW 930, 119 AmSR 639. 

y.—Rose v. Wigginton, 207 Ky. 
627, 369 SW 761; Bartram v. Ohio, 
etec., R..Co,,! 14d Ky. 100, 132 SW 188. 

La. —Tidwell v. Meyer, 160 La. 778, 
107 -S 574. 

Minn.—Halin v. Dahlgren, 157 
Minn. 100, 195 NW 765 

Porto Rico. —Lowe v. Nelson, 7 Por- 
to Rico Fed. 275. 

[a] Rule applied.—Where a count 
for wrongful ejection of a passen- 
ger fails to aver willful or wanton 
injury, although claiming punitive 
damages, the proper remedy is a mo- 
tion to strike out the allegation as 


596, 58 S 


“NYS: 271; 


§§ 1024-1028] 


and a demurrer will not lie.&2 


alleged as a separate defense.°7 


defense to some of plaintiff’s 


nied.74- 


to punitive damages. Louisville, etc., 
R. Co. v. Dawson, 11 Ala. A. 621, 
S 905. 

[b] Allegations as to attorney’s 
fees.—A motion to strike from a dec- 
laration in replevin that portion seek- 
ing to recover attorney’s fees as an 
element of damage is the proper 
method of attack, and should be 
granted. Gregory v. Woodbery, 53 
Fla. 566, 43 S 504. 

62. See cases supra note 61. And 
see generally supra § 496. 

63. See Appeal and Error § 2880. 
64. In equity see Equity §§ 386, 


65. See supra § 81. 

66. U. S.—Wilkinson v. Pomeroy, 
Wome Hots INOe i614. 0 Blateht 513; 
Conn.—Freeman’s "App., 71 Conn. 
708, 438 A 185. 

Ga .—Ausley v. Cummings, 145 Ga. 
750, 89 SE 1071. 
. Iowa.—Speers v. Fortner, 
S54 

N. Y.—Modica v. Martino, 211 App. 
Div. 516, 207 NYS 479; Voron v. Chait, 
165 App. Div. 968, 150 NYS 433; Rat- 
tery v. Carter, 162 App. Div. 17, 147 
Stokes v. Leary, 54 "App. 
Div. 631, 66 NYS 822;.Wuensch v. 
Morning Journal Assoc., 4 App. Div. 
110,38 -NYS 605;. Armstrong. v. 
Phillips, 60 Hun 248, 14 NYS 582; Mc- 
Clean v. Denwood Realty Co. 124 
Mise. 283, 207 NYS 226; Bulova v. 


6 Iowa 


Barnett, 111 Misc. 150, 181 NYS 247: 


[mod on other grounds 193 App. Div. 
161, 183 NYS 495]; Carpenter v. West, 
5 HowPr DBE Floyd v. Dearborn, 3 
CodeRep 17, 3 Hdm. Sel. Cas. 91. 

N. C.—Powell Vi CODD DOT ING ua. 

Pa.—Oyer v. Applegate, 19. Pa. Dist. 
78. ; 

Tex.—Herndon v. Campbell, 86 Tex. 
168, 283 SW 980. 

Utah. — Morrison v. Snow, 26 Utah 
24s 12-24. ~ 

Que.—Baron v. Lapointe, 11 Que. 
Pr. 166. 


Yukon T.—Schink v. White Pass, 


etc., Co., 30 DomLR 566. 
Remedy in equity see Equity § 387. 
Striking out pleadings containing 
scandalous matter ce supra § 1009. 
67. See supra § 1009. 
68. Oyer v. Re ee 19 Pa. Dist. 


8. 

69. Striking out entire pleading or 
paragraph as embarrassing see ge 

1010. 

: 70. See statutory provisions. 

[a] Allegations held embarrass- 
ing.—Stokes Vv. Grant, 4 Coe as 
Bain v. Nicholson, (Man.) [1919] 3 
WestWkly 1026; Todd v. Skeans, 31 
OntWN 443; Bland v. McKee, 21 
OntWN 290. 

{b] In Florida (1) any portion of 
a pleading which tends to prejudice a 
fair trial of the action, by making 
immaterial issues of fact for trial by 


1 


But the denial of the 
motion has been held not reversible error.®? 

[§ 1025] (6) Scandalous Matter.°* Matter which 
is deemed scandalous within the rules heretofore 
stated®® may be stricken out on motion,®® although 
But it has been said 
that courts will exercise the power sparingly.°8 

[§ 1026] (7) Embarrassing Matter.®° 
or rules of court in England and some parts of Cana- 
da and the United States, matter may be stricken out 
of a pleading where it may tend to “prejudice, em- | 
barrass, or delay” the fair trial of the action.”° 
allegations not calculated to, embarrass, prejudice, 
or delay will not be stricken out?! merely because 
they are unnecessary and superfluous,’? or prolix.7® 
And where parts of the answer, although couched in > 
obscure terms, contain some facts which show a valid 
allegations, a motion * 
to strike out these parts as embarrassing will be de- 
Allegations of facts which the pleader is 
entitled to prove will not be stricken out as embar- 


PLEADING 


“pleading” 
By statute 


Tero. 


But 


jury, should be stricken, when the 
same is called to the court’s atten- 
tion. Harrison v. Tampa, 247 Fed. 
569. (2) Claims for damages that 
cannot be predicated upon, or that 
have no basis in, the allegations of 
the declaration must be stricken as 
tending to embarrass the fair trial of 
the action. Hildreth v. Western Uni- 
on Tel. Co., 56 Fla. 387, 47 S 820. (3) 
Where a declaration in substance 
states a cause of action, but the al- 
legations are so general or inaptly 
expressed as to embarrass defendant 
in making the defense, the remedy is 
by motion to strike or amend under 
the statute. German-American Lum- 
ber .Co. v.40 Brock, bo" Klas 577; <46 S 


740. 
71. Todd v. ‘Skeans, 31 OntWN 
443; Kilbreath v. Rex, 31 OntWN 


354; Wall v. Dominion Canners Co., 
4 OntWN 214, 23 OntWR 188, 6 
DomLR 868; Canadian Bank of.Com- 


| merce v. Fitzgerald, 2 OntWWN 951, 18 


OntWR 908; Gibson v. Torronto Bolt, 
etc., Co., 2 OntWN 74, 16 OntWR 997; 
Gage v. Nash, 13 OntWR 461; Hart 
v. Timossi, 3 Que. Pr. 58. 

72. Lutz v. Canadian Puget Sound 
Lumber, etc., Co., 28 B. C. 39; Wel- 
lington Colliery Co. v. Pacific Coast 
Coal -Mines,..25, B. C..206; Peck v. 
Gordon, 3 Sask. L. 118; Jones v. Gore, 
(Sask.) 8 DomLR 868, 22 WestLR 
739, 3 WestWkly 526. 

73. MacLean v. Kingdon Printing 
Co., 18 Man. 274, 9 WestLR 370; Theo 
Noel Co. v. Vitz Ore Co., 17 Man. 319, 
7 WestLR 358; Allen y. Standara 
Trusts Co:; (Man.) PLOT] 2 
WestWkly 525; Peck y. Gordon, 3 
Sask. L. 118. 

74. Bristol v. Kennedy, 4 OntWN, 
537, 23 OntWR 685, 8 DomLR 750. 

75. Robertson v. Boddington, 56 
Ont. L. 409, [1925] 2 DomLR 483. 

76. Flynn v. Industrial Exhibition 
Assoc., 6 Ont.L. 635, 2 OntWR 1047, 
24 CanLTOccNotes 58. 

77. Striking out entire demurrer: 
Because: 

Filed out of time see supra § 1004. 

Frivolous see supra §§ 988, 989. 

Sham see supra § 9938. 

Generally see supra § 977. 

78. French v. Armstrong, 80 N. J. 
L. 152, 76 A 336; Cohen v. Ottenheim- 
er, 13 Or. 220, 10 P 20. 

79. Smith v. Brown, 6 HowPr (N. 
PARE RY 

80. Davis v. Honey Lake Water 
Co., 98 Cal. 415; 33 P 270. 

81. Allegations tending to mis- 
lead or embarrass see supra § 1026. 

Error in rulings as ground for re- 
versal generally see Appeal and Er- 
ror § 2880. , 

82. See statutory provisions. 

83. Cal.—Dallas v. De Yoe, 53 Cal. 
A452, (200 BP: 361. 

Ida.—Porter v. Allen, 


8 Ida. 358, 


[49 C.J.] 725 


. 


rassing’;75 but the rule is otherwise as to facts which 
cannot be given in evidence.*® 

[§ 1027] (8) Parts of Demurrer.7’ 
demurrer cannot be stricken out,‘* and in some juris- 
dictions this seems to be placed on the ground that a 
statute authorizing matter to be stricken from a 
does not include a demurrer.’® 
jurisdictions, however, it has been intimated that the 
word “pleading” in such a statute includes a demur- 


Parts of a 


In other 


[§ 1028] ce. Necessity That Moving Party Be 
Prejudiced by Retention of Allegations.®1 
jurisdictions the codes provide that matter may be 
stricken out on the motion of a person aggrieved 
thereby ;82 and hence the mere fact that matter is 
irrelevant or redundant is not of itself sufficient to 
authorize the granting of the motion, but in addition 
it must appear on the face of the pleading that harm 
or injustice will be done to the moving party if such 
matter is allowed to remain in the pleading,®* espe- 
cially in equity suits where more details are set up 


In many 


69 P 105, 236. 
tal ie as v. Gilman, 

Kan.—Exchange State Bank vy. Ja- 
cobs, 97 Kan. 798, .156 P 7715, 772 eit 
Cyc]; Stockton State Bank v. Show- 
ers, 65 Kan. 431, 70 P-332. 

Mo.—Pierce’s Loan Co. v. Nether- 
lands’ F.., etc., Ins:, Co:, (A.) 200-SW 
120; Monson v. Ray, 123 Mo. A. 1, 
99 SW 475. 

N. Y.—Nasmie Constr. Co. v. Quas- 
man, 215 App. Div. 724, 212 NYS 391; 
Woods v. Althauser, 512 App. Div. 
618, 209 NYS 416; Wayte v. Bowker 
Chemical Co., 196 App. Div. 665, 187 
NYS 276; McAvoy v. Press Pub. Co., 
164 App. Div. 355, 149 NYS 665; Ba- 
ruch v. Young, 149 App. Div. 466, 134 
NYS 53; Kent v. Standard Oil Co., 
138 App. Div. 501, 122 NYS 1047; In- 
delli v. Lesster, 130 App. Div. 548, 115 
NYS 46; McGarahan v. Sheridan, 106 
App. Div. 532, 93 NYS 708; Pope Mfg. 
Co. v. Rubber Goods Mfg. Co., 100 
App. Div. 353, 91 NYS 826; Dinkel- 
spiel v. New York Evening Journal 
Pub: Co. 294) App: “Divs 96; 86 INS 
375; Vogt v. Vogt, 86 App. Diy. 437, 


41 Iowa 


83 NYS 677; Rockwell v. Day, 84 
App. Div. 437, 82 NYS 993; Howard 
v. Mobile Co. of America, 75 App. 


Div. 23,.77 NYS 957; Stokes v.-Star 
Co., 69. App. Div. 21,-74 NYS. 528; 
Bogardus v. Metropolitan St. R.-Co;, 
62 App. Div. 376, 70 NYS 1094; Stief- 
fel v. Tolhurst, 55 App. Div. 532, 67 
NYS 274; Stokes v. Leary, 54 App. 
Div. 631, 66 NYS 822; Meyer v. 
Young, 49 App. Div. 639, ‘63 NYS 143; 
Tradesmen’s Nat. Bank v. U. S. Trust 
Co., 49 App. Div. 362, 63 NYS 526; 
Williams v. Folsom, 57 Hun 128, 16 
NYS ~ 895; Benjamin v. White, 55 
Mise. 530, 105 NYS 991; Ring v. 
Mitchell, 45 Misc. 493, 92 NYS 749; 
Palmer v. Day, 44 Misc. 579, 90 NYS 


133; Steiffel v. Tolhurst, 32 Mise. 
469, 66 NYS 588 [mod on other 
grounds 55 App. Div. 532, 67 NYS 


274]; —Schieffelin v. Hylan, 178 NYS 
652; Baer v. Seymour, 12 NYSt 166; 
Molony v. Dows, 15 HowPr 261 [aft 


2. Hilt. 247]; Clark v. Harwood, 8 
HowPr 470. See Barber v. General 
Asphalt Co., 125 App. Div. 412, 109 


NYS 1023 (where five answers of cer- 
tain defendants for the same libel 
identical with that in question were 
served more than a year before a mo- 
tion to strike irrelevant matter from 
the answer in question, and such 
answer stands as served, it would be 
idle to sustain the motion). 

Oh.—State v. National Cash Regis- 
teenCo.7), L84OvVin) CirWCt TNe os. Uaiee L 
On. CitCt.. 637. 

Okl.—Berry v. Geiser Mfg. Co., 15 
Ok]. 364, 85 P 699. 

Tex.—Pring v. Pratt, (Civ. A.) 1 
SW (2d) 441. 

Que.—Gamache v. Deschenes, 31 


726 [49 C.J.] 


than actually necessary;** and that the striking it 
out will not harm the pleader.’® A party is aggrieved 
when he is merely compelled to read many pages of 
redundant matter to ascertain whether it is matter 
which ought to encumber the record.*® 
also aggrieved where the irrelevant or redundant mat- 
ters appears in a pleading which requires an an- 
swer or reply ;°7 and since plaintiff is not required, in 
some jurisdictions, to plead to a defense, the allega- 
tions therein being deemed denied,®* irrelevant and 
redundant matter in a complaint is held to be much 
more prejudicial than in an answer.®® 
right of the moving party to demur to a defense set 
up is seriously affected by the presence of denials 
therein, he is so aggrieved that a motion to strike out 


such denials should be granted.°°® 


Allegations affecting codefendant only. One of | 
two defendants is not entitled to have stricken out 
of the complaint irrelevant and redundant allega- 


Que. Pr. 14. 

{a] If the matter cannot be made 
the subject of a material issue, or 
affect the question of an injunction 
or costs, or other relief to be granted, 
and will embarrass the opposite par- 
ty and the court, it should be stricken 
out. Martin v. Kanouse, 2 AbbPr 
(N. Y.) 330. 

84. John D. Park, etec., Co. v. Na- 
tional Wholesale Druggists’ Assoc., 
30 App. Div. 508, 52 NYS 475; Wil- 
liams v. Folsom, 57 Hun 128, 10 NYS 
895; Bell v. Clarke, 45 Misc. 275, 92 
NYS 411; Palmer v. Day, 44 Misc. 
579, 90 NYS 133; Vanderveer v. Wood- 
worth, 18 NYS 274. 


85. Palmer v. Day, 44 Misc. 579, 
90 NYS 133. 

86. Putnam v. De Forest, 8 
HowPr (N. Y.) 146. 

87. Murphy v. New York Nat. 
Gity) bank, 20822A pp; 2Div. 7571, 2196 
NYS 859; Cleminshaw v. Coon, 136 
App. Div. 160, 120 NYS 181; Kolb v. 


Mortimer, 135 App. Div. 542, 120 NYS 
543; Hamilton v. Hamilton, 124 App. 
Div. 619, 109 NYS 221; Brown v. 
Fish, 37 Mise. 367, 75 NYS 460 [rev 
on other grounds 16 App. Div. 329, 78 
NYS 414]; Shea v. Kiely, 167 NYS 
570; North River Sav. Bank v. Buck- 
ley, 130 NYS 787; Marrone v. New 
York Jockey Club, 17 NYS 936; oe 
v. Velloman, 3 AbbPr (N. Y.) 4 

88. See supra § 394. 

89. Murphy v. New York Nat. City 
Bank, 203 App. Div. 571, 196 NYS 
859; "Young v. White, 158 App. Div. 
760, 143 NYS 931. 

[al “There is a distinction be- 
tween a motion to strike out allega- 
tions as irrelevant and redundant in 
an answer and one to strike out al- 
legations of the same character in a 
complaint. In the former case it has 
been held that the plaintiff is not ag- 
grieved by permitting such matter 
to stand, inasmuch as there is no 
necessity of replying thereto; while 
in the latter case the answer must 
deny the same.” Hamilton v. Hamil- 
ton, 124 App. Div. 619, 620, 109 NYS 
221. 

{b] Plaintiff is not aggrieved by 
redundant matter, contained in para- 
graphs of the answer which are 
deemed to be controverted, and t'here- 
fore such matter need not be stricken 
on plaintiff’s motion. Hackensack 
Trust Co. v. Hudson Trust Co., 189 
NYS 36. 

90. Stieffel v. Tolhurst, 55 App. 

Div. 532, 67 NYS 274; Benjamin v. 
55 Misc. 530, 105 NYS 991. 
. Peo. v. New York City Cent. 
Under-Ground R. Co.,:15 NYS 245 
[app dism 129 N. Y. 621 mem, 29 
NE 1029 mem]. 

92. Hagerty v. Andrews, 94 N. Y. 
195, 4 NYCivProc 323. 

93. Ala.—Blumberg vy. Speilberger, 
209 Ala. 278, 96 S 191. f 

Colo.—Newell v. Newell, 68 Colo. 
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So where the 


ae 


[s§ 1028-1029 


tions which relate only to his codefendant,®! or to 
have allegations relating to himself stricken out be- 
cause they are irrelevant to an alleged cause of action 
against the eodefendant.®? 

[§ 1029] d. Discretion of Court. The striking out 
of irrelevant, redundant, or other allegations is gen- 
erally not an absolute right but rests in the sound 
discretion of the court;°* and it has been held that, 
while the granting of a motion to strike may result in 
legal error,°* the overruling of the motion never 
Since the motion is not favored,®® especially 
in an equity cause,®’.the power to strike such mat- 
ter should be exercised with reluctance and caution.?* 
The allegations must clearly be irrelevant or other- 
wise improper, and if there is any doubt as to their 


improper character the motion should be overruled,®® 


585, 192 P. 505. 

Fla.—Escambia County Electric 
Light, ete., Co. v. Sutherland, 61 Fla. 
1676595 S283: 

Ind. — Levy v. State, 86 Ind. A. 666, 
152 NE 873; Bailey v. Indianapolis 
vise Co., 66 Ind. A. 465, 118 NE 


Iowa.—Comptograph Co. v. Bur- 
roughs Adding Mach. Co., 179 Iowa 


83, 159 NW 465; Bradbury vy. Chicago, 


ete., R. Coy, 149 -lowa, 51,. 128 NW 1, 
40 LRANS 684 [writ of error dism 


223 U.S. 711, 32 SCt 520 mem, 56 
L, ed. 624 mem]; Abott v. Striblen, 
6 Iowa 191. 


Kan.—Davies v. Lutz, 107 Kan. 199, 
191 P 485; Sramek v. Sklenar, 73 Kan. 
450, 85 P 566. 

Minn.—Hart v. Lincoln Nat. L. Ins. 
Co., 144 Minn. 155, 174 NW 740. 

N. Y.— Kavanaugh v. Common- 
wéalth Trust Co., 181 N. Y.'121,° 73 
NE 562; Bradner v. Faulkner, 93 N. 
Y. 515; Wayte v. Bowker Chemical 
Co., 196 App. Div. 665, 187 NYS 276; 
Indelli v. Lesster, 130 App. Div.. 548, 
115 NYS 46; Howard v. Mobile Co. 


of America, 75 App. Div. 23, 77 NYS. 


957; Matter of New York, 48 Misc. 
602, 96 NYS 554; Deering v. Schrey- 
er, 25 Misc. 618, 56 NYS 117; Emmens 
v. McMillan Co., 21 Misc. 638, 47 NYS 
1099; Baer v. Seymour, 12 NYSt 166. 

OkI. —Crump v. Lanham, 67 OKl. 33, 
168 P 438. 

S. C.—Mikell v. McCreery-Pressley 
Co., 105 Src: 25, ¥o SE 467; Guignard 
v. Sumter First Baptist Church, 80 
S. C. 491, 61 SE 10038. 

Wash.—Bjornsen v. Northern Pac. 
R. Co., 84 Wash. 220, 146 P 575. 

Wyo.—Mead v. Leo Sheep Co., 32 
Wyo. 313;)..232 PP b11. 

[a] Failure of. pleader to appear 
at the hearing of the motion to strike 
out does not entitle him to have the 
motion granted as a matter of course. 
Homan v. Byrne, 14 NYWklyDig 175. 

[b] There was no abuse of discre- 
tion in striking new matter from a 
reply filed after the case had been 
called for trial, where plaintiff did not 
request a continuance. Bjornsen vy. 
Northern Pac. R. Co., 84 Wash. 220, 
146 P 575. 

94. Marsch v. Southern New Eng- 
land R. Corp., 230 Mass. 488, 120 NE 
120. 

95; Levy v. State, 86 Ind. A. 666, 
152 NE 873; Marsch v. Southern New 
England R. Corp., 230 Mass. 483, 120 
NE 120. 

96. Clark v. Jeffersonville, ete., R. 
Co., 44 Ind. 248; Woods v. Althauser, 
212 App. Div. 618, 209 NYS 416; Ba- 
ruch vy. Young, 149 App. Div. 466, 134 
NYS 58; Kent v. Standard Oil Co., 
138 App. Div. 501, 122 NYS 1047; 
Indelli v. Lesster, 130 App. Div. 548, 
115 NYS 46; Dinkelspiel v. New 


York Evening Journal Pub. Co., 91 
App. Div. 96, 86 NYS 375; Russo v. 


Howard, 127 Misc. 762, 217 NYS 407; 


every intendment being resolved in favor of the re- 
tention of the matter objected to.? ; 
province of the court, on the hearing of the motion, 


It is not the 


World’s Dispensary, Medical Assoc. 
v. Collier, 86 Misc. 217, 148 NYS 405. 

97. Bell v. Clarke, 45 Misc, 275, 92 
NYS 411; Palmer v. Day, 44 Misc. 
DMO 0s EN MAS loos 

98. Proper v. Bene, 295 Fed. 729; 
Nasmie Constr. Co. v. Quasman, 215 
App. Div. 724, 212 NYS 391; Wayte 
v. Bowker Chemical Co., 196 App. 
Div. 665, 187 NYS 276; Howard v. 
Mobile Co. of America, 75 App. Div. 
23, 77 NYS -957;.. Dunkirk y. Lake 
Shore, etc., R. Co., 75 Hun 366, 27 NYS 
105; Peo. v. Sterling, 132 Misc. 769, 
230 NYS 349; Matter of New_York, 
48 Mise. 602, 96 NYS 554; Bell v. 
Clarke, 45 Mise. 275, 92 NYS 411: 
Palmer v. Day, 44 Mise. 579, 90 NYS 
133; Bradstreet v. Bradstreet Co., 14 
NYSt 260. 

[a] There is little benefit in mo- 
tions of this kind and there may be 
much harm. Essex v. New York, etc., 
R. Co., 8 Hun (N. Y.) 361. 

99. U. S—Ware-Kramer Tobacco 
Co. v. American Tobacco Co., 178 Fed. 


TL 

Conn.—Freeman’s App., 71 Conn. 
708, 48 A 185; Whitney v. Cady, 71 
Conn. 166, 41 "A 550. 

N. Y.—Bradner vy. Faulkner, 93 N 
Y. 515; Nasmie Constr. Co. v. Quas- 
man, 215 App. Div. 724, 212 NYS 391; 
Wayte v. Bowker Chemical Cos 196 
App. Div. 665, 187 NYS 276; Niles 
v. Yoakum, 179 App. Div. 75, 166 NYS 
94; Plymouth Garage v. Shanly, 170 
App. Div. 61, 156 NYS 238; Indelli v. 
Lesster, 130 App. Div. 548, 115 NYS 
46; John Church Co. v. Parkinson, 
86 App. Div. 163, 883 NYS 175 [mod 
on other grounds 92°-App. Div.) -513, 
87 NYS 345]; American Farm Co. v. 
Rural Pub. Co., 78 App. Div. 268, 79 
NYS 911; Lynch v. Second Ave. R. 
Cou, T App. Div. 164, 89 NYS 1103; 
Hatch vy. Matthews, ’85 Hun 522, 33 
NYS 332;. Williams v. Folsom, 57 
Hun 128, id NYS 895; Peo. v. Sterling, 
132 Mise. 769, 230 NYS 349; Russo 
v. Howard, 127 Mise. 762, 217 NYS 
407; World’s Dispensary Medical As- 
soc. v. Collier, 86 Misc. 217, 148 NYS 
405;. Steiffel v.. Tolhurst, 32° Mise. 
469, 66 NYS 538; Gaylord v. Beard- 
sley, 25 NYS 598; Nordlinger v. Mc- 
Kim, 14 NYS 515; Finger v. King- 
ston,-9 NYS 1753; Whitehall Lumber 
Co. v. Edmans, 4 NYS 721; Baer v. 
Seymour, 12 NYSt 166. 

Pa. —A’strich v. Girard F. & M. Ins. 
Co., 6) Dauph? 'Coi238. 

Man.—Leistikow vy. Ligget Co., Ltd), 
[1925] 1 DomULR 210, [1924] 3 West 
Wkly 941. ‘ys 

And see cases supra § 1014. 

[a] Where argument is necessary 
to show irrelevancy, the motion will 
be denied. Hatch v. Matthews, 85. 
Hun 522, 33 NYS 832; Russo v. How- 
ard, 127 Misc. 762, 217 NYS 407; Gay- 
lord v. Beardsley, 25 NYS 598. 

1. Dyer v. Broadway Cent. Bank, 
130 Mise. 842, 225 NYS 525 [rev on 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to decide whether the evidence would be material or 
the weight or effect to be given to it upon the trial.” 
But it is no ground for refusing to strike that the 
pleading will thereby be left so imperfect as to be 
demurrable,* or that the portions sought to be strick- 
en are made parts of other counts or defenses by 
But when the striking out of allegations 
will measurably weaken the force of material facts 
sought to be stated,® or will render what is left unin- 
telligible,® the motion will usually be denied. 


reference. 
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[§ 1030] D. To Make More Definite and Certain*? 


other grounds 225 App. Div. 366, 233 
NYS 96]. 

2. Michigan SS. Co. v. American 
eee €o:, 109 App. Div. 55, 95 NYS 


3. Page v. Ford, 12-Ind. 46; Wal- 
ler v. Raskan, 12 HowPr (N. Y.) 28. 
4 Palmer v. Smith, 21 Minn. 419. 
5. Gowans v. Jobbins, 90 App. Div. 


pee. =, NYS 312. 
ay v. Day, 95 App. Div. Tek 
88 Says 504. 
7. Cross references: 
Certainty, definiteness, and particu- 


larity of pleadings generally see 

supra § 

Construction of pleadings see supra 
§§ 104-120. 

Defective allegation of cause of ac- 
tion as cured by verdict see infra 
§ 1285. 

Demurrer as remedy see supra § 475. 

Granting or refusal of motion as 
harmless or prejudicial error see 
Appeal and Error § 2916. 

Judgment by default pending motion 
to make more definite and certain 
see Judgments § 384 text and 
note 7. 

Motion: 

By court to make more definite and 

eertain see infra § 1077. 

For further or more specific bill 
of particulars see supra § 914. 
To strike for indefiniteness and un- 

certainty see supra § 985. 

Time for motion to make more defi- 
nite and certain see infra § 1069. 
Waiver of defects or objections by 

failure to move to make more spe- 

cific see supra § 1029. 

8. See supra § 475. 

9. See supra § 475. 

10. See ioe § 475. 

11. U. S.—U.S. v. A. Bentley, ete. 
Co., 293 Fed. 329 {aff 16 F. (2d) 895]. 

Alaska.—H. J. Raymond Co. v. 
Robert Royalty Co., 5 Alaska 184. | 

Ariz.—Jones vy. Stanley, 27 Ariz. 
oe a P5988: 

k.—Roberts v. Jones, 82 Ark. 188, 

101 "sw 165; Nelson v. Cowling, 1% 

Ark. 351, 91 SW 773, 113 AmSR 155; 

Murrell v. Henry, 70 Ark. 161, 66 SW 

647; Johnson y. Douglass, 60 Ark, 

39; 28 SW 515; McFadden v. Stark, 

58 Ark. 7, 22 SW 884; McCreary v. 

Taylor, 38 Ark. 393; McIlroy, v. 

Adams, 32 Ark. 315; Bushey v. Reyn- 

olds, 31 Ark. 657. 
Cal.—City Carpet 

Works v. Jones, 102 Cal. 

841. 

Del.—Webster v. Beebe, 
314, 76 A 54. 

* Jda.—Labonte y. Davidson, 31 Ida. 

644, 175 P 588. 

Ind.—Shirk v. Hupp, 167 Ind. 509, 
78 NE 242, 79 NE 490; Baltimore, 
ete., R. Co. v. Slaughter, 167 Ind. 330, 
19 NE 186, 119 AmSR 503, 7 LRANS 
597; Baltimore, etce., R. Co. Vv. State, 
159 Ind. 510, 65 NE 508; Coddington 
v. Canaday, 157 Ind. 243, 61 NE 567; 
Sheeks v. State, 156 Ind. 508, 60 NE 
142; Cleveland, ete., R. Co. v. Berry, 
152 Ind. 607, 53 NE 415, 48 LRA 33; 
Frain v. Buregett, 152 Ina. 55, 150 NE 
$738, 52 NE 395; Clow v. Brown, 150 
Ind. 185, 48 NE 1034,,49 NE 1057; 
Garard y. Garard, 135 Ind. 15, 34 NE 
442, 809; Pennsylvania Co. hve Hors 
ton, 132 Ind. 189, 31 NE 45; Blanch- 
ard-Hamilton Furniture Co. v._ Col- 


Beating, etc., 
506, 36 P 


24 Del. 


vin, 32 Ind. A, 398, 69 NH 1032; Ham- 


RIORNG . Y. Meyers, 23 Ind. A. 235, 55 


NE 

Ind. T.—Foreman y. Midland Val- 
ley R. Co., 7 Ind. T. 478, 104 SW 806. 

Iowa. — Seeley Vv. Seeley- Howe-Le 
Van Co., 128 roe 294, 105 NW 380; 
Newburn vy. Lucas, 126 Iowa 85, 101 
NW 730; Hurd y. Ladner, 110 Iowa 
263, 81 NW 470; Burlington, etc., R. 
Co. v. Marchand, 5 Iowa 468 

Kan.—Engelbrecht v. Herrington, 
101 Kan, -720, 103 Kan: 21, 172 P’ 715, 
LRA1918E 785; Thompson v. Harris, 
64 Kan. 124, 67 P 456, 91 AmSR 187; 
Street R. Co. v. Stone, 54 Kan. 83, 37 
BP. 1012. 

Ky.—McAuliffe v. Helm, 157 Ky. 
626, 163 SW 1091; Reid v. Lyttle, 150 
Ky. 304, 150 SW 357; Posey v. Greeh, 
78 Ky. 162; Snowden v. Snowden, 96 
SW 922, 29 KyL 1112. 

Minn.—Mower County v. Smith, 22 
Minn. 97 

Mo.—Stonemets v. Head, 248 Mo. 
243,154 SW 108; McAdam v. Scudder, 
127 Mo. 345, 30 SW 168; Linville v. 
Green, 125 ‘Mo. A. 289, 102 Sw 67; 
Ruebsam v. St. Louis Transit Co., 108 
Mo. A. 487, 88 SW 984; C. H. Burke 
Mfg. Co. v. The A. Saltzman, 42 Mo. 
A. 85; Baker v. Raley, 18 Mo. A. 562. 

Mont.—Marcellus v. Wright, 51 
Mont. 559, 154 P 714. 

Nebr.—Western Travelers’ Ace. 

Nebr. 858, 103 


Assoc. v. Munson, 73 
NW 688, 1 LRANS 1068; Sandford 
v. Litehenberger, 62 Nebr. 501, 87 
NW 305; Stewart v. Bole, 61 Nebr. 
193, 883 NW 33; Kyd v. Cook, 56 Nebr. 
71, 76 NW 524, 71 AmSR 661; Chi- 
cago, ete., R. Co. v. Shepherd, 39 
Nebr. 528, 58 NW 189; Dorchester 
First Nat. Bank v. Smith, 36 Nebr. 
199, ae NW 254. 

N. M.—State v. Albuquerque, 31 N. 
M. 576, 249 P 242. 

N. Y—New York News Pub:.-Co..-v: 
National SS. Co., 148 N. Y. 39, 42 NE 
514; Marie v. Garrison, 83 N. Y. 14; 
Olcott v. Carroll, {39 aN AY. 44367197 
Transcr. A. 164; Peo. v. Ryder, 12 N. 
Y. 433 [rev 16 Barb. 370]; Kraus v. 
150 App. Div. 122, 134 NYS 
James, 92 App. Div. 
542, 87 NYS 257; Peo. v. Buell, 85 
App. Div. 141, 83 NYS 143; Spangehl 
v. Spangehl, 39 App. Div, 53957 NYS 
7; King v. Bierschenk, 32 App. Div. 
626, 52 NYS 498; Chesbrough v. New 
York, ete., R. Co., 26 Barb. 9, 13 How 
Pr 557; Carroll v. Sharp, 67 Misc. 
254, 122 NYS 694; Citizens’ Cent. 
Nat. Bank v. Munn, 49 Misc. 319, 99 
NYS 191 [rev on other grounds 115 
App. Div. 471, 101, NYS 435]; Huber 
V.5 Wakson, 11 NYS 377; Corbiniwe 
George, 2 AbbPr 465. 

N: C.—Muse v. Ford Motor Co., 175 
N. C. 466, 95 SE 900; New Bern Bank- 
ing, ete., Co. v. Duffy, Lb6 Ne Ca 83 
172 SE 96; Allen v. Carolina Cent. R. 
Co., 120 N. C. 548, 27 SE 76. 

N. D.—Weber v. Lewis, 19 N. D. 
473, 126 NW 105, 34 LRANS 364. 


Oh.—Stoutenburg -v. Lybrand, 13 
Oh. St. 228; Lewis v. Coulter, 10 Oh. 
St. 451. 


Cae ee Shaffer, 7 Okl. 459, 
98 


54 P 

Or.—Hayden v..Astoria, 74 Or. 525, 
145: P 1072. 

Porto Rico.—Ana Maria Sugar Co. 
v. Castro, 28 Porto Rico 225. 

Ss. C.—Morgan'v. Sammons, 66 S. C. 
388, 44 SE 966; Smith vy. Bradstreet 


—1l. In General. 
indefiniteness and uncertainty in a pleading were 
ground for a special demurrer.* But except in a few 
states where indefiniteness and uncertainty are ex- 
pressly made a ground of demurrer by statute,® the 
remedy, under the codes and practice acts, when a 
indefinite, 
insufficiently specific, is not by demurrer,?® but by 
motion to compel the pleader to make it more defi- 
nite and certain, or more specific, by amendment,** 
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Under the common-law procedure, 


uneertain, ambiguous, or 


Co., 63, S.; C.. 525, 41 SE 763; Lock- 
wood y. Charleston Bridge Co., 60 
S. °Ci,492,;,38- SE 112, ° 629; States v, 
Jeter, 59 S. C. 483, 38 SE 124; Gar- 
rett v. Weinberg, 50 S. C. 310, 27 SEH 
770; Rutherford y. Johnson, 49 S.C. 
465, 27 SE 470. 

S. D.—Cole v. Schamber, 36 S. D. 
424, 155 NW 189. 

Utah.—Mangum v. Bullion, 
Min. Co., 15 Utah 534, 50 P 834. 

Va.—Chestnut v. Chestnut, 104 Va. 
539, 52 SE 348, 2 LRANS 879, 7 Ann 


Cas 802. 
Wash.—Goupille v. Chaput, 43 
Berg v. Hump- 


etc, 


Wash. 702, 86 P 1058; 
tulips Boom, etc., Impr. Co., 38 Wash. 
342, 80'P 528; "Bitch v. ‘Applegate, 
24 Wash. 25, 64 P 147; Fares vy. Glea- 
son, 14 Wash. 657,745 Pastas 

W. Va.—Jaeger v. City R. Co., 72 
W. Va. 307, 78 SE 59. 

Wis.—Milwaukee Trust Co. v. Van 
Valkenburgh, 132 Wis. 638, 112 NW 
1083; Olson v. Pheenix Mfg. Co., 103 
Wis. 337, 79 NW 409; Johnston. v. 
Northwestern Live-Stock Ins. Co., 94 
Wis. 117, 68 NW 868; Allen v. Chica- 
go, etc., R. Co., 94 Wis. 93, 68 NW 
873; Grannis v. Hooker, 29 Wis. 65; 
Learmonth v. Veeder, 11 Wis. 138. 

Wyo.—State v. Scott, 35 Wyo. 108, 
247 P 699. 

And see cases infra this section 
and §§ 1032-1035; and supra § 475. 

[a]. In Colorado (1) ‘it seems 
[that], a motion, [to make more spe- 
cific] under secs. 60 and 75 is a con- 
current remedy [with demurrer, for 
ambiguity and uncertainty].” Hall 
v. Cudahy, 46 Colo. 324, 326, 104 P 
415. To same effect Orman vy. Man- 
nix, 17 Colo, 564, 30 P 1037, 31 AmSR 
340, 17 LRA 602. (2) Demurrer for 


indefiniteness and uncertainty see 
supra § 475. 
[b] In Florida different functions 


are performed by a motion for the 
compulsory reformation of a plead- 
ing, a motion to strike out, anda de- 
murrer, and they cannot be used in- 
terchangeably. Cooney-Eckstein Co. 
v. King, 69 Fla. 246, 67 S 918; South- 
ern Home Ins. Co. v. Putnal, 57 Fla. 
199, 49 S 922. See Williams v. At- 
lantic Coast Line R. Co., 56 Fla. 735, 
48 S 209, 131 AmSR 169, 24 LRANS 
134 (allegations of loss or damage 
may not be so wholly irrelevant as 
to be amendable to a motion to strike, 
and yet may be subject to compulsory 
amendment). 

[ec] In Pennsylvania (1) if the al- 
legations of a pleading are indefinite 
or insufficiently specific, a rule for 
more specific allegations may be ap- 
plied for. Duggan v. Duggan, 291 Pa. 
556, 140 A 342; Riling v. Tdell, 291 Pa. 
472, 140 A 270; Irwin v. Weikel, 282 
Pa. 259,/127 A 612; Long v. McAllis- 
ter, 275 Pa, 34, 118 A 506; Rhodes vy. 
Terheyden, 272 Pa. 397, 116 A’ 364; 
Iking v. Brillhart, 271 Pa. 301, 114 A 
515; Kaercher v. Rudolph, 8 Pa. Dist. 
Sco 60; Bethlehem vy. Lehigh Val- 
ley Transit Co., 7 Pa. Dist. & Co. 632; 
Prentzel v. Snyder, 5 Pa. Dist. & Co. 
178. (2) The fact that, by statute, 
the court is authorized to strike off a 
defective pleading does not prevent 
the taking of a rule for a more spe- 
cific statement. Anderson v. Smul- 
len, 6 Pa. Dist. & Co. 617. Contra 
Templin v. Betz, 29 Pa. Dist: 390. 

[ad] Motion not applied for indefi- 


-*By MANUEL PRENNER (§§ 1030-1037). 
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Me 


whether. such pleading is a complaint, petition, | or declaration,1? a plea, answer, cross complaint, 


niteness in the prayer or demand for 
judgment. J. F. Sieberling Co. v. 
Dujardin, 38 Iowa 403. 

12. U. S.—Sunlight Carbon Co. v. 
St.) Louis, ete. (RR. Comiid) (2d) 802: 
URESE ae George A. Fuller Co., 296 Fed. 
178; Groton Iron Works vy. U. 8. 
Shipping Bd. Emergency Fleet Corp., 
283 Fed. 812; Covey v. U: S., 263 Fed. 
768; Murphy v. Mitchell, "945 Fed. 
219: Bueid 4. (1B. i. Du Pont De Ne- 
mours Powder Co., 199 Fed. 377, 118 
CCA 61, LRAIQI7TE 182; Isenburger 
yeghoxbury Distilling Co., 163 Fed. 

Alaska.—H. J. Raymond Co. v. Rob- 
ert Royalty Co., 5 Alaska 184. 

Ariz.—Jones v. Stanley, 27 Ariz. 
381, 233 P 598; Wedgworth v. Wedg- 
worth, 20 Ariz. 518, 181 P 952; Phil- 
lips v. Smith, .11 Ariz, ©309,, 95 P>935 
De Amado v. Friedman, i1 Ariz. 56, 
89 P 588. See Arizona Eastern R. 
Co, _V.- Bryan, 18 Ariz, 106, 113; “bb7 
P 3876 (“if the allegations of the 
complaint seem doubtful, or some 
other construction can fairly be 
placed upon the language used... 
the defendant had its remedy to re- 
quire the plaintiff to make the com- 
plaint definite and certain’’). 

Ark.—Driesbach v. Beckham, 178 
Ark. 816, 12 SW (2d) 408; Briscol v. 
American Southern Trust Co., 176 
Ark. 401, 4 SW’ (2d) 912; North Ar- 
kansas Highway Impr. Dist. No. 2 v. 
Home Tel. Co., 176 Ark. 553, 3 SW 
(2a) 307; Lake v. Anderson, 175 Ark. 
1152, 1 SW (2d) 813; Norvell v. Mc- 
Fadden, 173 Ark. 588, 292 SW 1001; 
Long v. Volz, 173 Ark. 382, 292 SW 
408; Sanders v. Flenniken, 172 Ark. 
454, 289 SW 485; Ottinger v. Ferrell, 
171 Ark. 1085, 287 SW 391; Shelton 
v. Landers, 167 Ark. 638, 270 SW 5225 
Citizens’ Bank v. Commercial Nat. 
Bank, 107 Ark. 142, 155 SW 102; Sand- 
ers v. Carpenter, 102 Ark. 187, 143 
SW 1091; Southern Anthracite Coal 
Co. v. Hodge, 99 Ark. 302, 139 SW 292; 
Haydon v. Haydon, 98 Ark. 480, 136 
SW 671; Casey v..Dorr, 94 Ark. 433, 
127 SW 708, 140 AMSR 124, 21 AnnCas 
1046; Greer v. Strozier, 90 Ark. 158, 
118 SW 400; Choctaw, etc., R. Co. v. 
Doughty, 77 Ark. 1, 91 SW _ 768; 
Fordyce v. Merrill, 49 Ark. 277, 5 Sw 
329. 

Colo.—Lockard v. Peo., 80 Colo. 31, 
250 P 152; American Bond, etc., Co. 
vy. Hopkins, 46 Colo. 460, 104 P 1040. 

Ind.—Wabash R. Co. v. McDoniels, 
183 Ind. 104, 107 NE 291; New Al- 
bany v. New Albany St. R. Co., 172 
Ind. 487, 87 NE 1084; Wiles v. Lam- 
bert, 66 Ind. 494; Shaw v. Merchants’ 
Nat. Bank, 60 Ind. 83; Pennsylvania 
Co. v. Sedwick, 59 Ind. 336; Cincin- 
nati, etc, Rap Cove Chester,j574 Lnd: 
297; Doman v. Bedunnah, 57 Ind. 219; 
Jeffersonville, etc., R. Co. v. Dunlap, 
29 Ind. 426; Snowden v. Wilas, 19 
Ind. 10, 81 AmD 730; Vigo County v. 
Hale, 84 Ind. A. 183, 145 NE 508, 156 
NE 172; National Glue Co. v. Thrash, 
76 Ind, A. 381, 132 NE 311; Terre 
Haute, etc., Tract. Co. v. Holland, 76 
Ind. A. 99, 1381 NE 5384; Souers v. 
Zeigler, 73 Ind. A. 87, 126 NE 483; 
Scheigert v. Boyer, 69 Ind. A. 674, 122 
NE 670; Terre Haute, etc., Tract. Co. 
v. Maberry, 52 Ind. A. 114, 100 NE 
401; Evansville, etc., Tract. Co. v. 
Broermann, 40 Ind. A. 47, 80 NE 972. 

Ind. T.—Foreman v. Midland Val- 
ley R. Co., 7 Ind. T. 478, 104 SW 806. 

Iowa.—Central Lumber, etc., Co. v. 
Glass, 199 Iowa 1113, 203 NW 276. 

Kan.—Roe y. Plk County, 1 Kan. A. 
219, 40 P 1082. 

_ Ky.—Doss v. Howard, 180 Ky. 413, 
202 SW 888; Daniel v. Daniel, 166 Ky. 
182, 179 SW 5. 

Minn.—Evertson v. McKay, 124 
Minn. 260, 144 NW 950; St. Louis 
County v. American L. & vt Cor, MUS: 
Minn. 489, 78 NW 113. 

Mo. —Metropolitan Pav. Ce, Vv. 
Brown-Crummer Inv. Co., 309 Mo. 
638, 274 SW .815; Anderson v. Shock- 


ley, 266 Mo. 5438, 18f SW 1151 
AnnCas1918B 500; Meade v. Brown, 
(A.) 282 SW 457; National Union F. 
Ins. Co. v. Nevils, 217 Mo. A.'630, 274 


SW 503; Pee v. Holekamp Lum- 
ber Co., (A.) 259 SW 843; Browning 
v. Wells, (A.) 219 SW 665; St. Louis: 


Sanitary Co. v. Reed, 179 Mo. A. 164, 
161 SW,,.8153. Chicago; ete; 2R.Co.v 
Bay Shore Lumber Co., 140 Mo. A. 
52, 119 SW 973; Linville v. Green, 
125 Mo. A. 289, 102 SW 67. 

Nebr.—State v. Alter, 80 Nebr. 405, 
114 NW 293. 

N. M.—State v. Albuquerque, 31 N. 
M. 576, 249 P 242. 

ba Y—Eppley v. Kennedy, 198 N. 
Y. 348, 91 NE 797; Johnson v. Golder, 
132 N. Y. 116, 30 NE 376; Crane v. 
McDonald, 118'N. Y. 648, 23 NE 991, 2 
Silv. A. 341; Zimmerman v. Kinkle, 
108 N. Y. 282, 15 NE 407; Callanan 
v. Gilman, 107 N. Y. 360, 14 NE 264, 1 
AmSR 831; Ehrgott v. New York, 96 
N. Y. 264, 48 AmR 622 [rev 66 HowPr 
161];/ Hale v. Omaha Nat. Bank, 49 
N.Y. 626; Nelson v. Eaton, 26 N. 
Y. 410, 16 AbbPr 113 [rev 7 AbbPr 


305]; Keller v: New York Cent... R. 
Co., 2 Abb. Dec. 480, 24 HowPr 172 
ath 2) 1 Lower 102]; Howell v. 


Gould, 2 Abb. Dec. 418, 3 Keyes 422, 
2 Transcr. A. 360; Royle Vv. McLaugh- 
lin, 195 App. Div. 413, 186 NYS 356; 
Holmes v. Megargel, 180 App. Div. 
67, 167 NYS 211; Palmer v. Van Deu- 
sen, 122 App. Div. 282, 106 NYS 707; 
Mutual L. Ins. Co. v. Raymond, 118 
App. Div. 828, 103 NYS 839; Hadley 
v. Garner, 116 App. Div. 68, 101 NYS 
Ti Ts) sGraham ve. CGamman wel 2icIN ye 
Super. 697, 13 HowPr 360; Winstow 
Bros., ete., Co. v. Grace SS. Co30h33 
Mise. 902, 233 NYS 448; Passannante 
v. National Cloak, etc., Co., 123 Misc. 
915, 206. NYS 609: Chicago Crayon 
Co. v. Slattery, 68 Mise. 148, 123 NYS 
987; Laks v. Kisselstein, 168 NYS 
608; Cohen vy. North River Ins. Co., 
121 NYS 1119. 

-N. C.—Nye v. Williams, 190 N. C. 
129 129 SE 193; Price’ v. Price, 188 

C. +640;) 125 .SH..264; Ricks v. 
Brooke 179 N. Cc. 204, 102 SE 207; 
Womack v. Carter, 160 N. C. 286, 75 
SE 1102; Jones v. Henderson, 147 N. 
C. 120, 60 SE 894; Gillikin v. Lake 
Drummond Canal Co., 147 N. C. 39, 
60 SE 654. 

N. D.—Weber v. Lewis, 19 N. D. 
473, 126 NW 105, 34 LRANS 364. 

Oh.—Diercks v. Diercks, 31 Oh. A. 
59, 165 NE 585; Seibel v. Seibel, 30 
Oh. A. 198, 164 NE 648; Heil v. Proc- 
tor, 12 Oh. A. 35, 307.0: C. An 412; 
Heaver v, Beatty, 3 Oh. Dec. (Re- 
print) 61; W. H. Mullins Co. v. Jacob 
Freund Roofing Co., 5 OhNPNS 1. 

Okl.—Swarts v. State, 70 Okl. 205, 
174. P 255. 

S. C.—National Loan, ete., Bank v. 
Argo Dev. Co., 141 S.C. 72, 139 SE 
183; «Colclough’ v. Briggs, 95:'S. C. 
4, 78 SE 530; Rentz v. Southern R. 
Co.,' 82) Sv C.1.170; 63 SE) 7433 Smith 
Sons Gin, ete., Co. v. Badham, 81 S. C. 
63, 61 SH 1031; Wood v. Pacolet Mfg. 
Co., 80 S. C. 47, 61 SE 95; Livingston 
v. Ruff, 65 S. C. 284, 43 SE 678; Smith 
RT i aati Co., 63° S.C. 525, 41-SE 
Ss. D.—Sundin v. Jacobson, 220 NW 
874; Woonsocket v. Allen, 50 S. D. 
121, 208 NW 592; Terry v. Heppner, 
48 S. D. 10, 201 NW 705; Poppe v. 
Muth, 478.0 Ds 543199 INWeb 973 
Walkin v. Nokken, 38 S. D. 289, 161 


NW 194; Cole v. Schamber, 36 S. D. 
424, 155 NW 189. 
Utah.—Mangum v. Bullion, ete., 


Min. Co, 15 Utah 534;.60 P 834. 
Wash.—Williamson vy. Hallett, 108 
Wash. 176, 182 P 940; Just v. Little- 
field, .87 Wash. 299) W511i. P (780; 
AnnCas1917D 705; Dick v. Northern 
Pac. R. Co., 86 Wash. 20 LS 50 EP 8; 
AnnCas1917A 638; Schaad v. Robin- 
son, 50 Wash. 283, 97 P 104, 
Wis.—Kastler v. Tures, 191 Wis. 
120, 210 NW 415; State v. Howard W. 
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Russell, Inc., 181 Wis. 76, 194 NW 
43; Wilcox v. Scallon, 133 Wis. 521, 
113 NW 948. 


Wyo.—State v. Scott, 35 Wyo. 108, 
247 P 699; Smith v. Stone, 21 Wyo. 
62, 128 P 612; Williams v. Union Pac. 
RR. Co:, 20° Wyo. 392, 124° PR 505: 

See Sutton v. Reed, 80 Pa. Super. 
158 (where a statement of claim is 
not sufficiently specific, the remedy 
is for a rule for a more specific state- 
ment). 

And see cases infra this section 
and §§ 1032-1035; supra § 475; and 
Negligence § 650 note 62. 

[a] Rule applied in particular ac- 
tions.—(1) "Action against sureties. 
St. Louis County v. American L. & T. 
Co., 75 Minn. 489, 78 NW 113; Hadley 
v. Garner, 116 App. Div. 68, 101 NYS 
777; Chicago Crayon Co. v. Slattery, 
68 Misc. 148, 123 NYS 987. (2) Ac- 
tion by directors against stockholders 
of corporation on contract to indem- 
nify directors if compelled to pay 
notes. Sundin v. Jacobson, (S. D.) 
220 NW 874. (38) Action on a note. 
Smith Sons Gin, etc., Co. v. Badham, 
81S. C. 63, 61 SE 1031. (4) Action on 
supersedeas bond. Long v. Volz, 173 
Ark. 382, 292 SW 403. (5) Action to 
recover on fire insurance policy. Co- 
hen v. North River F. Ins. Co., 121 
IN YS oo) (6) Action to remove 
cloud on title. Sanders v. Flenniken, 
172 Ark. 454, 289 SW 485. (7) Ac- 
tion to set aside a conveyance. Sand- 
ers v. Carpenter, 102 Ark. 187, 143 
Sw 1091, (8) Alimony. Priceenw. 
Price, 188 N. C. 640, 125 SE 264. (9) 
Assault and battery. Evertson v. Mc- . 
Kay, 124 Minn. 260, 144 NW 950; Lin- 
ville v. Green, 125 Mo. A. 289, 102 SW 
67. (10) Breach of contract of sale. 
Groton Iron Works v. U. S. Shipping 
Bd. Emergency Fleet Corp., 283 Fed. 
812; Souers v. Zeigler, 73 Ind. A. 87, 
126 NE 483; Eppley v. Kennedy, 198 
N.Y. 348, 91 NE 797. (11) Claim for 
refund of tax. Vigo County v. Hale, 
84 Ind. A. 183, 145 NE 508, 156 NE 
172, | (12) Conversion. Briscol v. 
American Southern Trust Co., 176 
Ark. 401, 4 SW (2d) 912; Shelton v. 
Landers, 167 Ark. 638, 270 SW 522; 
Haydon v. Haydon, 98 Ark. 480, 136 
SW 671; Mutual L. Ins. Co. v. Ray- 
mond, 118 App. Div. 828, 103 NYS 839. 
(183) Damage to shipment. Winslow 
Bros.,. etc.,. (Co. v.. Grace. SS. Co.,/ 133 
Misc. 902, 233 NYS 448; Price v. Price, 
188 N. C. 640, 125 SE 264; Diercks v. 
Diercks,); 31, Oh; A. 59, 165 5NBE) 585: 
(14) Forcible entry and _ detainer. 
Williamson v. Hallett, 108 Wash. 176, 
182 P 940. .(15) Foreclosure of me- 
chanic’s lien. Central Lumber, etce., 
Co. v. Glass, 199 Iowa 1113, 203 NW 


276. (16) Fraud and false represen- 
tations. U. S. v. George A. Fuller 
Co., 296 Fed. 178; Terre Haute, ete., 


Tract. Co. v. Holland, 76 Ind. A. 99, 
181. NE 534; Metropolitan Pav. Co. v: 
Brown-Crummer Inv. Co.,.1309% Mo. 
638, 274 SW 815; Holmes v. Megargel, 
180 App. Div. 67) 167-NYSi 214; Bar- 
rett Mfg. Co. v. Sergeant, 149 App. 
Div. 1, 138 NYS 526, 3 NYCivProec.39: 
(17) Interpleader. ‘Crane v. McDon- 
ald, 118 N. Y. 648; 23 NE 991, 2 Silv: 
A. 341. (18) Intervention in suit to 
recover interest on notes. Cole v. 
Schamber, 36 S. D. 424, 155 NW 189. 
(19) Libel and slander. Ottinger v. 
Ferrell, 171 Ark. 1085, 287 SW 391; 
Anderson v. Shockley, 266 Mo. 543. 
181 SW 1151, AnnCasi1918B 500; Dick 
v. Northern Pac. R. Co., 86 Wash. 210, 
150 P 8, AnnCas1917A 638. (20) Ma_ 
licious ‘prosecution. Casey v. Dorr; 
94 Ark. 433, 127 SW 708, 140 AmSR 
124, 21 AnnCas 1046. (21) Malprac- 
tice. Just v. Littlefield, 87 Wash. 299, 
151. PMA; AnnCas1917D 705. (23) 
Materials furnished. W. H. Mullins 
Co. v. Jacob Freund Roofing Co., 5 
OhNPNS 1. (23) Money due carrier 
for transportation. Chicago, ete., R. 
Co. v. Bay Shore Lumber Co., 140 ‘Mo. 
Al i52; 119° Swregt3: 24) Money had 
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and should not be so treated,!® 


used to test the substantial sufficiency of a plead- 
ing;*° nor can it be used to compel an election be- 


and received. St. Louis Sanitary Co. 
v. Reed, 179 Mo. A. 164, 161 SW 315. 
(25) Negligence see Negligence § 650 
text and note 62. (26) Nuisance. 
National Glue Co. v. Thrash, 76 Ind. 
A. 381, 132 NE 811. (27) Overflowing 
of land by removal of railroad cul- 
vert. Rentz v. Southern R. Co., 82 S. 
C. 170, 63 SE 748. (28) Quieting 
title. Scheigert v. Boyer, 69 Ind. A. 
674, 122 NE 670; State v. Alter, 80 
Nebr. 405, 114 NW 293. (29) Quo 
warranto. Lockard v. Peo., 80 Colo. 
31, 250 P 152. (30) Redemption of 
mortgaged premises. Johnson _ v. 
Golder, 132 N. Y. 116, 30 NE 876. (31) 
Specific performance of contract for 
conveyance of real estate. Walkin 
v. Nokken, 38 S. D. 289, 161 NW 194. 
(32) Suit contesting election. Doss v. 
Howard, 180 Ky. 4138, 202 SW 888; 
Tunks v. Vincent, 106 Ky. 829, 51 SW 
622, 21 KyL 475. (33) War risk in- 
surance. Covey v. U.S., 263 Fed. 768. 
(34) And see infra § 1032. 

[b] Motion to dismiss complaint 
on ground of vagueness and uncer- 
tainty and for failure to set out a 
written contract should be treated as 
a motion to make the complaint more 
definite and _ certain. Rinehart v. 
Rowland, 139 Ark. 90, 213 SW 17. 

13. U. S.—Alfred Hofmann, Ine. v. 
Abood, 299 Fed. 880; Wright v. U. 
S. Shipping Bd. Emergency Fleet 
Corp., 285 Fed. 647. 

Ark.—Old American Ins. Co. v. 
Jackson, 173 Ark. 424, 292 SW 380; 
McConnon v. Brown, 169 Ark. 954, 277 
SW 539; Funk v. Young, 138 Ark. 
38, 210 SW 143, 5 ALR 79; Coats v. 
Milner, 134 Ark. 311,° 203 SW 701; 
Stewart v. Fleming, 96 Ark. 371, 131 
SW 955; Dickerson v. Hamby, 96 Ark. 
163, 131 SW 674. 

Del.—Webster v. Beebe, 24 Del. 314, 
76 A 54; Deringer v. Deringer, 10 Del. 
520. 

Ind.—Jewett v. Herr, 86 Ind. A. 392, 
156 NE 568. 

Kan.—Missouri Citizens’ Ins. Co. v. 
Etchen, 111 Kan. 545, 207 P 782; Neo- 
sho County v. Spearman, 89 Kan. 106, 
U302P" 677 

Ky.—Craft v. Barron, 121 Ky. 129, 
88 SW 1099, 28 KyL 98. 

Minn.—Baer v. Waseca Milling Co., 
143 Minn. 483, 171 NW 767, 173 NW 
401. 

Mo.—Garnett, etc., Paper Co. v. 
Midland Pub. Co., 156 Mo. A. 187, 136 
SW 736; Wertheimer-Swarts Shoe 
Co. v. McDonald, 138 Mo. A. 328, 122 
SW 5. ; 

N. Y.—Electrical Accessories Co. v. 
Mittenthal, 194 N. Y. 473, 87 NE 684; 
Kerr v. Hayes, 35 N. Y. 331; Dagal v. 
Simmons, 23 N. Y. 491; Wall v. Buf- 
falo Water Works Co., 18 N. Y. 119; 
Seeley v. Engell, 13 N. Y. 542 [rev 17 
Barb. 530]; Schubach v. Moyses, 207 
App. Div. 424, 202 NYS 102; P. J. 
Harney Shoe Co. v. A. H. Ginzberg- 
Gordon Co., 182 App. Div. 496, 169 
NYS 848; Hooper v. New York, 96 
Mise. 47, 160 NYS 14; Dwyer v. Cor- 
rugated Paper Products Co., 80 Misc. 
412, 141 NYS 240; Hinds v. Bonner, 
63 Misc. 258, 116 NYS 663; Caron v. 
Spiegel, 180 NYS 416; Leibovitz v. 
Utopia Land Co., 107 NYS 135. See 
Strong v. Eckert, 180 App. Div. 526, 
528, 167 NYS 1069 (‘‘the remedy is by 
motion’). 

N. €.—Wonible v. Fraps, 77 N. C. 
198. 


N. D.—Christofferson v. Wee, 24 N. 
D. 506, 139 NW 689. 


or a subsequent pleading.14 
Such motion is not a pleading;?® nor is it an alter- 
native remedy for a demurrer or answer;?* nor, 
on the other hand, is a demurrer a substitute for 
a motion to make more definite and certain.27 
motion takes the place of a special demurrer at 
common law,t® but the motion is not a demurrer 


PLEADING 


The 


and cannot be 


Oh.—Valley R. Co. v. Lake Hrie 
Iron Co., 46 Oh. St. 44, 18 NE 486, 1 
LRA 412; School Section 16 v. Odlin, 
8 Oh. St. 293. 

Okl.—Amsden Lumber Co. v. Wil- 
kinson, 96 Okl. 243, 221 P 513; Arm- 
girong v. Crump, 25 Okl. 452, 106 P 
Porto Rico.—Ana Maria Sugar Co. 
v. Castro, 28 Porto Rico 225. 

Wis.—Integrity Sav. Bldg., 
Assoc. v. Nixdorf, 223 NW 438. 

And see cases infra this section 
and §§ 1032-1035; and supra § 475. 

[a] Rule applied in particular ac- 
tions.—(1) Action against corpora- 
tion to compel transfer of shares on 
its books. Baer v. Waseca Milling 
Co., 143 Minn. 483, 171 NW 767, 173 
NW 401. (2) Action on insurance 
policy. Old American Ins. Co. v. 
Jackson, 1738 Ark. 424, 292 SW 380. 
(3) Action on lease. Stewart v. 
Fleming, 96 Ark. 371, 1381 SW (955. 
(4) Action on note. Coats v. Milner, 
134 Ark. 311, 203 SW 701; Dickerson 
v. Hamby, 96 Ark. 163, 131 SW 674; 
Jewett v. Herr, 86 Ind. A. 392, 156 
NE 568; Dagal v. Simmons, 23 N. Y. 
491; Seeley v. Engell, ‘18 N. Y. 542 
[rev 17 Barb. 530]; Caron v. Spiegel, 
180 NYS 416; Womble v. Fraps, 77 
N. C. 198; Christofferson v. Wee, 24 
N. D. 506, 1389 NW 689; Armstrong 
v. Crump, 25 Okl. 452, 106 P 855. (5) 
Action on written guaranty. McCon- 
non v. Brown, 169 Ark. 954, 277 SW 
539. (6) Breach of contract of sale. 
Alfred Hofmann, Inc. v. Abood, 299 
Fed. 880. (7) Contract for sale of 
real estate. Riling v. Idell, 291 Pa. 
472, 140 A 270. (8) Damage to cargo 
of vessel. Wright v. U. S. Shipping 
Bd. Emergency Fleet Corp., 285 Fed. 
647. (9) Foreclosure of material- 
man’s lien. Amsden Lumber Co, v. 
Wilkinson, 96 Okl. 248, 221 P 5138. 
(10) Foreclosure of mortgage.  In- 
tegrity Sav., etc:, Assoc. v. Nixdorf, 
(Wis.) 223 NW 4383. (11) Foreclo- 
sure of tax lien. Neosho County v. 
Spearman, 89 Kan. 106, 130 P 677. 
(12) Fraud. Craft v. Barron, 121 Ky. 
129, 88 SW 1099, 28 KyL 98. (13) 
Goods sold. Garnett, etc., Paper Co. 
v. Midland Pub. Co., 156 Mo. A. 187, 
136° "SW  %36; Wertheimer-Swarts 
Shoe Co. v. McDonald, 138 Mo. A. 328, 
122 SW 5; P. J. Harney Shoe Co. v. 
A. H. Ginzberg-Gordon Co., 182 App. 
Div. 496, 169 NYS 848; Valley R. Co. 
vy. Lake Erie Iron Co., 46 Oh. St. 44, 
18 NE 486, 1 LRA 412. (14) Replevin. 
Missouri Citizens’ Ins. Co. v. Etchen, 
111 Kan. 545) 207 P 782.° (15) Tres- 


ele;, 


pass. Kerr v. Hayes,..35°N. Y. 331. 
(16) And see infra § 1032. 

14. Ohio Farmers’ Ins, Co. v. 
Dobbs, 74 Ind. A. 685, 126 NE 869, 


129 NE 484. 

[a] Rule applied in an action to 
recover on a fire insurance policy. 
Ohio Farmers’ Ins. Co. v. Dobbs, 74 
Ind. A..685, 126 NE 869, 129 NE 484. 

15. Lawrence v. Lawrence, 81 8. C. 
126, 62 SH 9. : 

16. Lawrence v. Lawrence, supra. 

17. Dwyer v. Corrugated Paper 
Products Co., 80 Misc. 412, 141 NYS 
240 


18. Yawger v. Joseph, 184 Ind. 
228, 108 NE 774; Wiles v. Lambert, 
66 Ind. 494; Prindle y. Caruthers, 15 
N. Y.: 425; Kellogg v. Baker, 15 
AbbPr (N. Y.) 286. > 

[a] Motion is somewhat broader 
in its scope thay the special demur- 
rer at common law. Wiles v. Lam- 


tween causes of action.?+ 
to make a pleading more definite and certain or more 
specific is to require the pleader to state with cer- 
tainty what is vaguely stated in the pleading,?” to 
direct the attention of the court to the specifie de- 
fects or omissions complained of,?* and to aid the op- 
posing party to plead properly.2* While the office of 
the motion is not to cure fatal defects in pleadings,?° 
it may properly be used to secure the correction of 
pleadings which are sufficient in substance, and there- 
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The object of a motion 


bert, 66 Ind. 494. 

Special demurrer for indefiniteness 
at common law see supra § 475. 

19. Cerussite Min. Co. v. Anderson, 


LS” Colon An 3072 Losses we 
Reddin, 12 Kan. 3806; Griffith v. 
Wright, 21 Wash. 494, 58 P 582; 


Pity v. Kibling, 97 Wis. 205, 72 NW 
[a] Motion cannot be denied as 

motion and then sustained as demur- 

rer.—Ellis v. Reddin, 12 Kan. 306. 


20. Jackson County v. Nichols, 139 © 


Ind. 611, 38 NE 526; American Book 
Co. v. Kingdom Pub. Co., 71 Minn. 363, 
73 NW 1089; Pavenstedt v. New 
York L. Ins. Co., 103 App. Div. 36, 92 
NYS 858. See Bradly v. Potts, 155 
Pa. 418, 26 A 734 (so holding with 
respect to a rule absolute for a more 
specific statement). 

21. Wright v. Burhart, (Ariz.) 276 
P 837; Import Chemical Co. v. Fors- 
ter, 172 App. Div. 406,°158 NYS 409; 
Mutual L. Ins. Co. v. Granniss, 118 
App. Div. 830, 108 NYS 835, 39 
NYCivProc 162; Seymour v. Warren, 
71 App. Div. 421, 75 NYS 908. 

Motion to compel election between 
Hrpeare of action see infra §§ 1038, 

22. Rooker v. Fidelity Trust Co., 
191 Ind. 141, 181 NE 769. 

“Such motion should be granted 
only for the purpose of enforcing the 
rules of certainty, i. e., of time, place, 
quantity, quality, value, names. of 
persons, and clearness of statement 
in general.” Reorganized Catlin 
Cons. Canal Co. v. Hinderlider, 80 
Colo, 522, 527, 253 P 389. 

23. Central Lumber, etc. Co. v. 
Glass, 199 Iowa 1113, 203 NW 276. 

24 Ariz.—Shill vy. Jones, 21 Ariz. 
465, 190 P77. i 

Ark.—Hodges v. Bayley, 102 Ark. 
200, 148 SW 92. 

N. M.—Sherman v. Hicks, 14 N. M. 
439, 94 P 959. 

N. Y.—Driscoll v. Hammill, 162 
App. Div. 475, 147 NYS 508; Mutual 
L. Ins. Co. v. Granniss, 118 App. Div. 
830, 103 NYS 8385, 39 NYCivProc 162; 
Matter of Mechler, 129 Misc, 549, 221 
NYS 606; Meredith v. Art Metal 
Constr. Co., 97 Mise. 69, 161 NYS 1 
[aff 176 App. Div. 949 mem, 162 NYS 
1131 mem]; Citizens’ Cent. Nat. Bank 
v. Munn, 49 Mise. 319, 99 NYS 191 
[rev on other grounds,115 App. Div. 
471, 101 NYS 485]. 

N. C.—Nye v. Williams, 190 N. C. 
129, 129 SH 193; Lee v. Thornton, 171 
N. C. 209, 88 SH 232. 

S. C.—Lawrence v. Lawrence, 81 S. 
C. 126, 62 SE 9. 

S. D.—Cole v. Schamber, 36 S. D. 
424, 155 NW 189. 

Wis.—Milwaukee Trust Co. v. Van 
Valkenburgh, 132 Wis. 638, 643, 112 
NW 1088. 

“Reasonable doubts respecting the 
pleader’s purpose as to matters which 
the adverse party is fairly entitled to 
have solved to enable him with due 
consideration to adopt a course of ac- 
tion in respect thereto, must be pre- 
sented to the court, for the purpose of 
obtaining enlightenment, by motion 
to make more definite and certain.” 
Milwaukee Trust Co. v. Van Valken- 
burgh, supra. : 

25. Bolen-Darnall Coal Co. v. Wil- 
liams, 7 Ind. T. 648, 104 SW 867 [rev 
on other grounds 164 Fed. 665, 90 
CCA 481]; Chicago, etc, R. Co. v. 
Shepherd, 39 Nebr. 5238, 58 NW 189. 


t 
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fore not demurrable, but not sufficient or acceptable 
The motion will lie 
only when the uncertainty and indefiniteness appear 


National City Drsiies 126 NW 105, 34 LRANS 364. 


in the form of their averments.?® 


26. U. S.—Wood v. 
Bank, 24 F. (2d) 661. 

Ariz.—Shill v. Jones, 21 Ariz. 465, 
467, 190 P 77 [cit Cyc]; Stansfield v. 
Dunne, {16° Ariz: \153, 141 P. 736; Phil- 
lips v. Smith, 11 Ariz. 309, 95 P91; 
Gill v. Manhattan L. Ins. Co., 11 Ariz. 
232795 9P" 89: 

Ark.—Driesbach v. Beckham, 178 
Ark. 816, 12 SW (2d) 408; North Ar- 
kansas Highway Impr, Dist. No. 2 v. 
Home Tel. Co., 176 Ark. 553, 3 SW 
(2a) 307; Henry v. Gulf Refining Co., 
176 Ark. 133, 2 SW (2d) 687; Lake v. 
Anderson, 175 Ark. 1152, 1 SW (2d) 
813; McConnon vy. Brown, 169 Ark. 954, 
277 SW 539; Stewart v. Budd, 169 Ark. 
363, 275 SW 748; Penix v. Shaddox, 
L169 Ark, 132, 273: SW. 364: Sharp. v, 
Poinsett County Drain. Dist. No. 7, 
164 Ark. 306, 261 SW 923; Sternberg 
v. Strong, 158 Ark. 419, 250 SW 344; 
Wim. R. Moore Dry Goods Co. v. Fora, 
146 Ark. 227, 225 SW 320, 226 SW 
139; Williams v. Memphis, etc., R. 
Co., 183 Ark. 188, 202 SW 228; Rapp 
v. Parker, 128 Ark. 236, 1983 SW 535; 
Climer v. Aylor, 123 Ark. 510, 185 SW 
1097; Cooper v. McCoy, 116 Ark. 501, 
173 SW 412; Jarrett v. Jarrett, 113 
Ark. 134, 167 SW 482; Wood v. Con- 
way County Drain. Dist... No. 2, 110 


Ark. 416, 161 SW 1057; Griffith v. 
Ayer-Lord Tie:Co., 109 Ark. 223, 159 
SW 218; Johnson v. Mantooth, 108 


Ark. 36, 156 SW 448; McLaughlin v. 
Hope, 107 Ark. 442, 155 SW 910, 47 
LRANS 137; Jennings v. Bouldin, 98 
Ark. 105, 184 SW 948; Roberts v. St. 
Louis, ete, R: Co, (95 Ark. -249, 130 
SW 531; Casey v. Dorr, 94 Ark. 433, 
127 SW 708, 140 AmSR 124, 21 
AnnCas 1046; St. Louis Southwest- 
ern R. Co. v. Adams, 87 Ark. 136, 112 
SW 186; Roberts, ete., Co. v. Jones, 
82 Ark. 188, 101 SW 165; St. Louis, 
ete., R. Co. v. Moss, 75 Ark. 64, 86 SW 
828; Bush vy. Cella, 52-Ark. 378, 12 
SW. 783. 

Colo.—U. S. Fidelity, ete. Co. v. 
Newton, 50 Colo. 379, 115 P 897. 

Ind.—Vandalia Coal Co. v. Coakley, 
184 Ind. 661, 111 NE 426; Reed v. 
Reed, 180 Ind. 511, 103 NE 324; Alle- 
man v. Wheeler, 101 Ind. 141; Pitts- 
burgh, ete., R. Co. v. Nichols, 78 Ind. 
A. 361,.130 NE 546, 553 [eit Cyc]; 
Schapker v. Schwetz, 56 Ind. A. 499, 
105 NE 579; Barton v..Barton, 52 
Ind. A. 319, 100 NE 688; Cleveland, 
-ete., R. Co. v. Heineman, 46 Ind. A. 
388, 90 NE 899. See National Surety 
Co. v. State, 192 Ind. 412, 136 NE 569 
(the fact that a complaint is suffi- 
cient to show nominal damages and 
_is therefore good against demurrer 
has nothing to do with a motion to 
make it more specific). 

Ind. T.—Foreman vy. Midland Val- 
ley R. Co., 7 Ind. T. 478, 104 SW 806. 

Kan.—Farmers’, etc., L. Ins. Co. v. 
-Whitney, 112 Kan. 145, 210 P 646. 

Ky.—Ballard v. Cash, 191 Ky. 312, 
230 SW 48; Posey v. Green, 78 Ky. 
162; Miller v. McCrory, 11 Ky. Op. 
625; Eggren v. Bell, 10 Ky. Op. 572. 


Mo.—Browning v. Wells, (A.) 219 
SW 665. 
Nebr:— Chicago; etc, uk .Co. iv. 


Shepherd, 39 Nebr. 5238, 58 NW 189. 

N. Y.—Sorenson v. Kéesey Hosiery 
Go.,)244-N. ¥.173, 154 NE''826., See 
Strong v. Eckert, 180 App. Div. 526, 
528, 167 NYS 1069 (under such cir- 
cumstances “the remedy is by mo- 
tion’). 

N. C.—Green v. Harshaw, 187 N. C. 
2138, 121 SIX 456; Lee v. Thornton, 171 
N. C. 209, 88 SE 232; Hensley v. Mc- 
Dowell Furniture Co., 164 N. C. 148, 
80 SE 154; Allen v. Carolina Cent. R. 
Co., 120 N. C. 548, 27 SE 76. 

N. D.—Cammack Piano Co. v. West- 
ern Surety Co., 56 N. D. 262, 216 NW 
561; Lamoure v. Lasell, 26 N. D. 688, 
145 NW 577; Weber v. Lewis, 19 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 


PLEADING 


28 Oh. A. 
212, 


h.—Green v. Carter, 
492, 162 NE 814. 
Okl.—Liston v. Nail, 63 Okl1. 
164 P 467. 

Or.—Multnomah County v. Willam- 

Seen Towing Co., 49 Or. 204, 89 P 
Pa.—Long v. McAllister, 275 Pa. 
34, 118 A 506. 

s. C.—Charleston, ete. R. Co. v. 
Devlin, 85 S. C. 128, 67 SE 149; Scott 
Vv. Richland County, 83.8. .C: 506, 65 
SE 729; Epstin v. Berman, 78 S. C. 
327, a8 SE 1013. 

Ss. D.—Stenson y. 
D. 134, 128 NW 588. 

Wash. —Harris v. 
Wash. 779, 63 P 549. 

Wa Viale — Jaeger VeuOltyin RaaeO., Ble 
W. Va. 307, 78 SE 59 

Wis. —Young y. Juneau County, 192 
Wis. 646, 212 NW 295; State v. Chi- 
CAZ07, Cte... Re Co,,, Ls2aWisiv3s4on PLZ 
NW 515; Emerson v. Nash, 124 Wis. 
369, 102 NW 921, 109 AmSR 944, 70 
LRA 326. 

“A petition may be so drawn that 
a demurrer thereto would not lie, and 
yet be so indefinite and uncertain as 
to make it unfair for the defendant 
to be forced to a trial thereon. In 
fact the filing of a motion to make 
more specific and certain is, in effect, 
a concession that a cause of action 


26 S. 


Halverson, 23 


Elfmann, 


‘is stated in the petition, but, in ef- 


fect, it challenges the injustice of 
such petition as to the defendant.” 
Sartin v. Springfield Hospital Assoc.,; 
(Mo.) 195 SW 10387, 1038. 

[a] “The proper mode of correct- 
ing the deficiency is not by demurrer, 
but by motion to make more definite 
and certain.’”’ Wood v. Conway Coun- 
ty Drain. Dist. No. 2, 110 Ark. 416, 
423, 161 SW 1057. To same effect 
Sternberg v. Strong, 158 Ark. 419, 250 
SW. 344. 

[b] “he motion should not be de- 
nied because the complaint states a 
cause of action, for it may do that 
and still be equivocal and uncertain 
in respect to the particulars or na- 
ture of the charge, and, if so, the 
adversary must seek an amplification 
of the allegations by his motion to 
make more definite and certain, or he 
will be considered as having waived 
the defects.’ Shill vy. Jones, 21 Ariz. 
465, 190 P 77, 

[ec] If answer is negative preg- 
nant, a motion to make it more defi- 


nite and certain will lie. Wall v. 
Buffalo Water Works. Co., 18 N. Y. 
119; Moody v. Belden, 15 NYS 119, 


21 NYCivProc 89. Contra Kelly v. 
Sammis, 25 Mise. 6, 53 NYS 825 (hold- 
ing that the motion should be for 
judgment on the answer as frivolous, 
instead of to make more definite and 
certain). 

{d] But where averment it utterly 
worthless (1) the motion to make 
more definite and certain is not ap- 
plicable, the appropriate method of 
attack being by motion to strike out. 
Pittsburgh, ete., R. Co. v. Nichols, 78 
Ind. A. 361, 1830 NE 546. (2) Mo- 


tion to strike séé supra § 985 et seq.' 


[e] If question is presentable only 
by demurrer, as whether a cause of 
action is stated, the motion will be 
overruled. Shawnee L. Ins. Co. v. 
Taylor, 58 Okl. 313, 160 P 622. 

{[f] Motion as demurrer.—After 
the amendment of a complaint on 
motion to make more definite and 
certain, a renewed motion treated as 
a demurrer admits the allegations in 
the complaint. Brown v. Arkansas 
Cent. Power Co., 174 Ark. 177, 294 
SW 709. And see infra § 10387. 

[g] Demurrer as motion.—A de- 
murrer to a complaint, the defect of 
which should have been reached by 
motion to make more definite gna 
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on the face of the pleading,?? and the granting of the’ 
motion rests largely in the discretion of the trial 
court,28 which discretion should be exercised in the 


certain, may properly be treated as 
such motion, and sustained with leave 
to the opposing party to amend. 
Casey v. Dorr, 94 Ark 433, 127 SW 
708, 140 AmSR 124, 21 AnnCas 1046. 

[h] In Florida such a pleading 
may be reached by motion for com- 
pulsory amendment Reliance L. Ins. 
Co. v. Gray, 89 Fla. 20, 102 S 764; 
Co-operative Sanitary Baking Co. v. 
Shields, 71 Fla. 110, 70 S 934; Hil- 
dreth v. Western Union Tel. Co., 56 


Fla. 387, 47 S 820. 
27. See infra § 1036. 
28. U. S.—Oklahoma City v. Orth- 


wein, 258 Fed. 190, 169 CCA 258; Cas- 
caden v. Bell, 257 Fed. 926, 928, 169 
GCA, 76. -Eelt? Cyeu, , 

Ariz.—Southern Casualty Co. v. 
Hughes, 263 P 584; Shill v. Jones, 21 
Ariz. 465; 90 seit 

Colo.—Louden Irr, Canal, ete., Co. 
v. Neville, 75 Colo. 536, 227 P 562; 
Sheridan Oil Corp. v. Davidson, 75 
Colo. 584, 227 P 553; Seeing Denver 
Co. v. Morgan, 66 Colo. 565, 185 P 
339; Hall v. Cudahy, 46 Colo. 324, 104 
P 415; Mulligan v. Smith, 32 Sie; 
404, 76 P 1063. 

Ill.—Peo. v. Dunn, 255 Ill. 289, 99 
NE 577. 

Ind.—Haskell, etc., Car Co. v. Trz- 
op, 190 Ind. 35, 128 NE 401 [super- 
seding op. (A.) 123 NE 182]; Dia- 
mond v. Cleary, (A.) 162 NE 872; 
Central Indiana R. Co. v. Davis, .78 
Ind. A>*341,°132 NE 611; Rock Oil 
Co. v. Brumbaugh, 59 Ind. A. 640, 108 
NE 260. See S. Ww. Little Coal Co. 
v. O’Brien, 63 Ind. A. 504, 113 NE 
465, 114 NE 96 (the remedy should 
be liberally applied, where recourse is 
Le to it). But see Pheenix Ins. Co. 

Rowe, 117 Ind. 202, 204, 20 NE 
122 (“while the granting or refusing 
of such motions is not a matter whol- 
ly within the discretion of the nisi 
prius courts, it is nevertheless so far 
discretionary that a reversal would 
not follow, except in a case where it 
appeared that the rights of the party 
complaining may have suffered’’); 
Lake County Agricultural Soc. v. Ver- 
plank, 71 Ind. A. 186, 124 NE 494 
(holding to same effect as Phcenix 
Ins. Co. v. Rowe, supra). 

Iowa.—Kenwood Lumber Co. v. 
See areas 201 Iowa 888, 208 NW 


Kan.—Du Bois v. Galen: 276 P 802; 
Security "Nat. Bank v. Home Nat. 
Bank, 106 Kan. 308, 187 P 697; An- 
derson v. Denison Clay Co., 104 Kan. 
766, 180 P 797; Cribb. v. Hudson, 99 
Kan. 65, 160 Pp 1019; Missouri Pac. 
ee v. Merrill, 40 Kan. 404, 19 P 

Ky.—Rehkamp v. Martin, 198 Ky. 
34, 247 SW 1115, 

Minn.—Hart v. Lincoln Nat. L. Ins. 
Co., 144 Minn. 155, 174 NW 740; Baer 
v. Waseca Milling Co., 148 Minn. 483, 
171 NW 767, 173 NW 401; Young v. 
Lindquist, 126 Minn. 414, 148 NW 
455; Madden v. Minneapolis, ete., R- 
Co., 30 Minn. 458, 16 NW 263; Cath- 
cart v., Peck, 11 Minn. 45. See Bow- 
ers v. Schuler, 54 Minn. 99, 55 NW 
817 (‘somewhat discretionary”). 

Mo.—Sartin v. Springfield Hospital 
Assoc., 195 SW 1087, 1038 [cit Cyc]. 

Nebr.—Bennett v. Baum, 90 Nebr. 
320, 133 NW 439; McDuffie v. Bentley, 
27 Nebr. 380, 43 NW 123. 

N. M.—Springer Diteh cn. Com ave 
Moree, 381 N. M. 457, 461, 247 P 270 


(esha eu Bale 

N. Y.—Kelsey v. Sargent, 100 N. 
Y.. 602,038 NE) 795: 

N. CG.— Bristol v. Carolina, ete., R. 


Co. ALTDLING WG. B09, VornsiHy 850; Wom- 
ack v. Carter, 160 N. C. 286, 75 SE 
1102; Allen v. Carolina Cent. R. Co., 
120 N. C. 548, 27 SH 76; Conley v. 
Richmond, ete:,'R.’ Co.;-109"N. "C2 692% 
14 SE 308. 

Oh.—Seibel v. Seibel, 830 Oh. A. 198, 
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interest of justice,?® and not arbitrarily?° or capri- 
The motion is determinable on the aver- 
and not in the light of subse- 
quent developments.*? In some jurisdictions the mo- 
tion will lie only when the allegations of the pleading 
are so indefinite and uncertain as not to make ap- 
parent the precise nature of the cause of action or 
defense, or the meaning or application of the alle- 
gations;°° and, conversely, the motion will not lie 
where the allegations of the pleading are adjudged 
sufficient to apprise the opposing party of the cause 
The motion to make more 
definite and certain has also been loosely held the 
proper remedy for defects or imperfections,®® or in- 
completeness,*® or for repugnancy or inconsistency,?* 
in a pleading. Likewise, it has been held that the 
remedy to confine the effect of general averments in 
a pleading to particular facts also stated is by a mo- 
tion to require the pleading to be made specific by 
setting out the facts on which each general aver- 
It has been held that the act of a 


ciously.*+ 
ments of the pleading, 


of action or defense.** 


ment is based.?8§ 


164 NE 648. But see New York, etc., 
R. Co. v. Kistler, 66 Oh. St. 326, 332, 
64 NE 130 (“It is not a mere matter 
of discretion. It is a substantial 
right to a party to have the plead- 
ing against him so definite and cer- 
tain as to enable him to know what 
he has to meet, and to prepare his evi- 
dence accordingly”). 
Okl.—Shunkamolah vy. Potter Del- 
eo, 131 Okl. 272, 268 P 270; Schaff v. 
Coyle, 121 Okl. 228, 249 P 947; Elk 
City State Bank v. Davis, 118 Okl. 
294, 248 P 639; Fox v. Fox, 117 Okl 
46, 245 P 641; Gallemore vy. Buzzard, 
98’ Okl. 104, 224 P 293; 
City v. Stewart, 76 Okl. 
Frear v. State, 76 Okl. 213, 184 
Felt v. Westlake, 68 Okl. 294, 
Liston v. Nail, 63. Okl. 
212, 213, 164 P 467 [cit Cyc]; Law- 
ton y. Hills, §3 Okl. 243, 156 P 297; 
Frey v. Failes, 37 Okl. 297, 132 P 342; 
Chickasha v. Looney, 36 Okl. 155, 128 
P 136; Landon vy. Morehead, 34 OkI. 
701, 126 P 1027; Eisminger v. Be- 
many 132). Okle 818, 14124) P! 239% (Bt. 
Smith, ete., R. Co. v. Ketis, 26 Okl. 
696, 110 P 661 
1By55.0'C: 


a C.—Epstin v. 
327, 58 SH.1013. 

Wash.—Preston y. California Medi- 
cal Missionary, etc., Assoc., 120 Wash. 
591, 207 P 1053; Messick v. National 
Council K. & L. S., 103 Wash. 143, 
173 P 940; Boyer v. Robison, 43 Wash. 
97,86, P 385. 

Wyo.—Mead v. Leo Sheep Co., 32 
Wiy.0) 21 3,223,22P~ 541. 

[a] After overruling of motion to 
make the complaint more specific, it 
is ordinarily within the sound legal 
discretion of the trial court to reject 
a second motion to require a more 
definite and certain statement of the 
facts. Tecumseh Coal, etec., Co. v. 
Buck, 192 Ind. 122, 135 NE 481. 

[b] In Florida the rule stated in 
the text applies to motions for the 
compulsory amendment of ‘pleadings. 
Holman v. Klutho, 91 Fla. 853, 109 S 
314; Seaboard Air Line R. Co. v. 
Rentz, 60 Fla. 449, 54 S 20; Atlantic 
Coast Line R. Co. v. Crosby, 53 Fla. 
400, 48 S 318. 

Review of court’s exercise of dis- 
cretion see Appeal and Error § 2758. 

29. Shill v. Jones, 21 Ariz. 465, 190 
P 77; Rehkamp v. Martin, 198 Ky. 
34, 247 SW 1115; 

30. Shill v. Jones, 21 Ariz. 465, 190 
P 77; Rehkamp v. Martin, 198 Ky. 
34, 247 SW 1115. 
> ok Shill v. Jones, 21 Ariz. 465, 190 

32. American R. Express v. Hicks, 
198 Ky. 549, 249 SW 342. 

33. ‘Alaska.—H. J. Bes one Co. 
v. Robert For aity, Co., 5 Alaska 184. 

Ariz.—Shill v. Jones, 21 Ariz. 465, 
190 P 77; -Stansfield v. Dunne, 16 

Ariz; 153; 4AtP 736. 


Berman, 
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this article.4° 


Ind.—Cleveland, etc., R. Co. v. Bow- 
en, 179 Ind. 142, 100 NE 465; Terre 
Haute, etc., Tract. Co. v. McDermott, 
82 Ind. A. 134, 144 NE 620 [mod (A.) 
141 NE 362]; Haskell, etce., Car Co. 
vy. Logermann, 71 Ind. OR 69, 123 NE 
818; Kinmore v. Cresse, 53 Ind. A. 
693, 102 NE 403; Grass v. Ft. Wayne, 
ae Tract. Co., 42 Ind. A. 395, 81 NE 


Kan.—Republie County v. U. S. Fi- 
Se ete. 'Co.. 196 Kans 255,150" P 


Minn.—American Book Co. v. King- 
dom Pub. Co., 71 Minn. -363, 73 NW 
1089; Bowers’ v. Schuler, 54 Minn. 99, 
55 NW 817. 

N. Y.--Tilton v. Beecher, 59 N. Y. 
176, 17 AmR 337; Royle v. McLaugh- 
lin, 195 App. Div. 413, 186 NYS 356; 
Swartmore Textile Co. v. Morris 
Bernhard Co., 184 App. Div. 572, 172 
NYS 15; Smythe v. Cleary, 127 App. 
Div. 555, 111 NYS 872; Friedman v. 
Denousky, 122 App. Div. 258, 106 NYS 
780; Mutual L. Ins. Co. v. Granniss, 
118 App. Div. 830, 103 NYS 835; Cit- 
izens’ Cent. Nat. Bank v. Munn, 115 
App. Div. 471, 101 NYS 435 [rev 49 
Misc. 819, 99 NYS 191]; Day v. Day, 
98 App. Div. 314, 90 NYS 680; Dumar 
v. Witherbee, 88 App. Div. 181, 84 
NYS 669; Rouget v. Haight, 57 Hun 
4119, 10 NYS 751; Meredith v. Art 
Metal Constr. Co., 97 Mise. 69, 161 
NYS 1 [aff 176 App. Div. 949 mem, 162 
NYS _ 1131 mem]; McGehee v. Cooke, 
55 Mise. 40, 105 NYS 60; Weinberg 
v. Pub. Nat. Bank, 194 NYS 826 [aff 
2038 <App. -Div. 843, 196. NYS 957]: 
Gould vy. McLaughlin, 112 NYS 518; 
O’Brien v. Ottenberg, 28 NYS. 605; 
Winchester v. Browne, 8 NYS 82. 

Oh.—-New York, ete., R. Co. v. Kist- 
ler, 66 Oh. St. 326, 64 NE 130. 

Okl.—Felt v. Westlake, 68 Okl. 294, 
174 P1041; Moore v. Continental Gin 
Cone L0HOkI, 202; 173) Pus09s Liston 
v. Nail, 63 Okl. 212, 164 P 467. 

Ss. C’—Miles y. ‘Charleston Light, 
etc.,. Co, 87, Siy'C. 22545 169) SH. 2925 
Bee v. Berman, 78 S. 


[a] Common-law pleading not 
test.—The indefiniteness and uncer- 
tainty required under this rule are 


not according to the refinements and 
technicalities of the common-law 
system of pleading. Republic Coun- 
ty v. U. S. Fidelity, etc., Co., 96 Kan. 
Zoo OO Px 90, 

Certainty, definiteness, and partic- 
ularity of pleadings generally see 
supra §§ 90, 91. 

34. See infra § 1036. 

85. Hillis v. Fordyce First Nat. 
Bank, 163 Ark. 471, 260 SW 714; Funk 
v. Young, 138 Ark. 38, 210 SW 143, 5 
ALR 79; Williams v. Memphis, etce., 
R. Co., 133 Ark. 188, 202 SW 228; Dick- 
erson v. Hamby, 96 Ark. 163, 131 SW 
6745) Cazort, ete; "Co: Vv, Dunbar; 91 


- plaintiff in opposing, 
rule, a motion to make parts of the complaint more 
specific is an admission that no facts were relied on 
other than those expressly averred.?® 
strike for indefiniteness or uncertainty in stating a 
cause of action or a defense is treated elsewhere in 


| 661, 
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and procuring the court to over- 


Motion to 


[§ 1031] 2. Distinction between Motion and De- 
mand for Bill of Particulars.+! 
said to be sometimes difficult to. determine when:the 
remedy by making a pleading more definite and cer- 
tain should be applied, and when that by bill of 
particulars,*? and that the decisions on the point are 
not harmonious,*? it has been held that there is a dis- 
tinction between the respective motions for these 
remedies,** and that all distinction should not be 
abandoned in practice;*® but in at least one juris- 
diction no distinction is drawn between the respective 
functions of the two motions.*® 
tion is observed, a bill of particulars, and not an or-' 
der to make more definite and certain, is the proper 


While it has been 


Where the distine- 


Ark. 400, 121 SW 270; Gates v. Solo- 
mon, 73 Ark. 8, 83 SW 348; Meade v. 
Brown, (Mo. A.) 282 SW 457. 

36. Funk v. Young, 138 Ark. 38, 
210 SW 143, 5 ALR 79; Dickerson v. 
Hamby, 96 Ark. 163, 131 SW _ 674; 
Cazort, ete., Co. v. Dunbar, 91 Ark. 
400, 121 SW 270; State v. Albuquer- 
que, 31 N. M. 576, 249 P 242; Mce- 
Pua v. Baker, 5 Pa. Dist. & Co. 


37. National Loan, ete., Bank v. 
Argo Dev.. Co., 141 s. Cc. 72, 139 SE 
183; Schumpert v. Southern R. Co., 
65 S. C. 332, 48 SE 813, 95 AmSR 802. 

38. Seymour Water Co. v. Lebline, 
195 Ind. 481, 144 NE 30, 145 NE 764. 

39. Neal v. Baker, 198 Ind. 393, 153 
Ae [superseding op. (A.) 147 NE 


40. See supra § 984 et seq. , 

41. Motion in alternative to make 
more definite and certain or for bill 
of particulars see infra § 1086. / 

Nature and office of bill of par- 
ticulars see supra § 885. 

42. U.§. Printing, ‘etc., Co. v. Pow- 
ers, 171 App. Div. 406, 157 NYS 440; 
Harrington v. Stillman, 120 App. Div. 
659, 105 NYS. 75; Rouget v. Haight, 


57 Hun. 119, 10 NYS. 751; Hooper v. 
New York, 96 Misc. 47, 160 NYS 
14. 

43. U. S. Printing, etc., Co. v. Pow- 


ers, 171 App. Div. 406, 157 NYS 440. 
44. U. S. Printing, etce., Co. v. Pow- 


ers, supra. 
45. Harrington v. Stillman, 120 
App. Div. 659, 105 NYS 75; Dumar v. 


Teaarpee: 88 App. Div. 181, 84 NYS 


[a] “Where the distinction clearly 
exists it should be observed 
even though the result of either ap- 
plication would be the same.” MHar- 
rington vy. Stillman, 120 App. Div. 659, 
105 NYS 75. To same effect 
Roe v. Haight, 57 Hun 119,10 NYS 
751. 

[b] “One reason for observing the 
aipetnotion is that a motion for a 
bill of particulars may be opposed 
with affidavits, whereas a motion to 
make a pleading definite and certain 
must be determined on the pleading 
alone. Another reason is that the 
insertion in a pleading of unneces- 
sary details violates the rule of brev- 
ity, clearness and conciseness which 
is not only commendable, but is also 
commanded.” Harrington vy. Still- 
man, 120 App. Div. 659, 661, 105 NYS 


T5. 

Conover vy. Knight, 84 Wis. 
639, 642, 54 NE 1002 (‘We are not 
disposed to draw any nice distine- 
tion between the functions of an or- 
der for a bill of particulars and an 
order requiring a pleading to be made 
more definite and certain, for we think 
such distinction has no tangible ex- 
istence in reason or law’). 
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remedy where the details demanded by the moving 
party are not required by him for the purpose of 
pleading, but what is really wanted is a more particu- 
lar statement of the claim or defense with a view of 
ainst surprise and limiting the issues 
More loosely, it has been held that a 
motion to compel an amendment of a pleading by 
making it definite and certain, and not for a bill of 
particulars, is the proper procedure where the in- 
formation sought is a material fact of the cause of 
while a motion to make 
more definite and certain will ordinarily le where 
allegations as to time and place are indefinite or lack- 
ing,*® matters of time, place, or circumstances, not 
constituting material parts of a cause of action or 
defense, are strictly within the province of a bill of 


protection az 
at the trial. 7 


action or defense;** thus, 


PLEADING 


tain.°® Other 


eal; 


particulars and must be obtained by that method, 


47. Groton Iron Works vy. U. S. 
Shipping Bd. Emergency Fleet Corp., 
1283 Fed. 812; Pigone v. Lauria, 115 


App. Div. 286, 100 NYS 976; Dumar 
v. Witherbee, 88 App. Div. 181, 84 
NYS 669; Jackman v. Lord, 56 Hun 


192, 9 NYS 200; Mullen v.-Hall, 51 
Misc. 59, 99 NYS 841; Citizens’ Cent, 
Nat. Bank v. Munn, 49 Misc. 319, 321, 
99 NYS 191 [rev on other grounds 
1b ADDS Dives 4i1 LOk. ONY S435): 
Loewenthal v. Philadelphia Rubber 
Works, 18 NYS 523 

“The motion to make the pleading 
more definite and certain is intended, 
primarily, to aid the opposing party 
to plead; while the motion to direct 
a bill of particulars is intended, pri- 
marily, though not solély, to prevent 


surprise upon the trial.’”’ Citizens’ 
Cent. Nat. Bank v. Munn, supra. To 
same effect Matter of Mechler, 129 


Mise. 549, 221 NYS 606. 

“Tt is well settled that a motion to 
make a complaint more definite and 
certain will be granted only when the 
facts to be stated are a material part 
of the cause of action, but not for the 
purpose of narrowing the issues to 
prevent surprise. . . Where . 
the cause of action is ‘definitely stated, 
though the statement thereof is want- 
ing in details, the remedy lies in an 
application for a bill of particulars.” 
Groton Iron Works v. U. S. Shipping 
Bd. Emergency Fleet Corp., 283 Fed. 
812, 816. 

48. Hooper v. New York, 96 Misc. 
47, 160 NYS 14. 

[a] Where allegation is execution 
of written instrument on which a 
cause of action or a defense is based, 
the facts in relation to such an in- 
strument will be required, on motion, 
to be set forth in the pleading rather 
than to be specified in a bill of par- 
ticulars. Pigone v. Lauria, 115 App. 
Div. 286, 100 NYS 976. 


ie See infra § 1032 text and note 
50. See supra § 897 et seq. 
51. See supra §§ 885-901; and in- 


fra §§ 1032-1037. 

52. Applications in particular ac- 
tions see supra § 1030 note 12 [a]; 
and note 13 [a]. 

53. See supra § 1030. 

54. U. S.—Gause v. Knapp, 1 Fed. 
292, L MeCrary, 75. 

Ark.—Boles v. Kelley, 90 Ark. 29, 
117 SW 1073. 

Ind.—Wallace vy. Brooker, 105 Ind. 
698, 5 NE 175. 

Mo.—MacAdam v. Scudder, 127 Mo. 
345, 30 SW 168. 

N. Y\—Neftel v. Lightstone, 77 N. 
Y. 96; Seeley 'v. Engell, 13 N. Y. 542; 
Viner v. James, 92 App. Div. 542, 87 
NYS 257; Rockey v. Haslett, 91 App. 
Div. 181, 86 NYS 320; New _ York 
First Presb. Church v. Kennedy, 72 
App. Div. 82, 76 NYS 284; Cooper 
v. Fiske, 44 App. Div. 531, 60 NYS 
944; Singer v. Weber, 44 App. Div. 
134, 60 NYS 641; Persch v. Allison, 
85 Hun 429, 82 NYS 885; Saalfield v. 
Cutting, 25 Misc. 661, 56 NYS 348; 


-76 Ind. A. 86, 131 NE 


Landon v. New York, ete, R. Co., 15 


NYS 255: 
Oh.—Cincinnati, ete., R. Co._v. Ur- 
bana Third Nat. Bank, 1 Oh. Cir. Ct. 


199, 1 Oh. Cir. Dec. 109; Creighton v. 
Kellermann, 1 Disn. 548, 12 Oh. Dee. 
(Reprint) 788; Block v. Standard Dis- 


tilling, ete, Co., 10 OhS&CP 409, 8 
OhNP 236 
Va 104 Va. 


SICH 52 SE 348, 2 LRANS 879 

{a] Where two grounds are stated 
in subdivisions of paragraph of a 
complaint, for holding illegal a peti- 
tion for a public improvement, a mo- 
tion will lie to make the paragraph 
more definite and certain by showing 
whether the grounds are the same 
despite plaintiff's assertion in court 
to the contrary. Boles v. Kelley, 90 
Ark. 29, 117 SW 10738. 

55. Edwards v. Daller, 10 OhS&CP 
531, 8 OhNP 73. 

56. Southern R. Co. v. Wahl, (Ind. 
A.) 145 NE 523; Grand Trunk West- 
ern R. Co. v. 'State, 40 Ind. A. 695, 82 
NE 1017; Indianapolis, ete., Tract. 
Co. v. Henderson, 39 Ind. A. 324, 79 


NE 539; Anderson v. Minneapolis, 
etc., R. Co., 103 Minn. 224, 114 NW 
1123, 14 LRANS 886; Hasberg v. 
Moses, 81 App. Div. 199, 80 NYS 
867; Corbin v. George, 2 AbbPr (N. 
Vi) 465: 

[a] Rule limited.—The motion lies 


only where the alternative averments 
are not. such as to vitiate the plead- 
ing. Indianapolis, ete., Tract. Co. v. 
Henderson, 39 Ind. A. 324, 79 NE EE 
Anderson v. Minneapolis, ete., R. 

108 Minn. 224, 114 NW 1123, ee 
LRANS 886. 

Alternative allegations generally 
see supra § 4 

57. Dillahunty v. Little Rock, etce., 
R. Co., 59 -Ark, 6995 27 SW 1002,. 28 
SW 657; Pender v. Mallett, 123 N. C. 
57, 31 SE. 351; Daniels v. Baxter, 120 
N. C. 14, 26 SE 635. 

Argumentativeness see supra § 89. 

Hypothical pleading see supra § 87. 

58. U.S.—vU. S. v. George A. Ful- 
ler Co., 296 Fed. 178. 

Ark.—Gates v. Solomon, 73 Ark. 
8, 838 SW 348. 

Ind.—Chicago, ete.,»R. Co. v. Nixon, 

532; National 
Live Stock Ins. Co. v. Owens, 63 Ind. 
A. 70, 118 NE 1024; Premier Motor 
Mere. Con Vv. Tilford, 6L Ind.o.A.” 164. 
111 NE 645. 

Iowa.—Heiman y. Felder, 178 Iowa 
740, 160 NW 234; Crewdson v. Mid- 
dleton, 57 Iowa 335, 10 NW 679; Ken- 
dig v. Marble, 55 Iowa 386, 7 NW 6380; 
Lane v. Burlington, etic., R. Co., 52 
Iowa 18, 2 NW 581. 

N. M.—State v. Albuquerque, 31 N. 
M. 576, 249 P 242. 

N. Y.—U. S. Printing, ete., Co, v. 
Powers, 171 App. Div. 406, 157 NYS 
440; Driscoll v. Hammill, 162 App. 
Div. 475, 147 NYS 508; Ranken vy. 
EAR Ss 131 App. Div. 328, 115 NYS 


S. C.—Saluda Bank vy. Feaster, 87 


[$§ 1031-1032 — 


and not by motion to make more definite and cer- 
particular illustrations of the respee- 
tive purposes for which motions to make more defi- 
nite and certain and bills of particulars will be 
granted will be found in other parts of this title.°* 
[§ 1032] 3. Particular Applications of Rules.°? 
The rules already set forth as to when a motion to 
make more definite and certain or more specifi¢ is 
proper®* have been applied by granting such a mo- 
tion where the pleading is vague and confusing ;°* 
where it contains inconsistent allegations, 55 or alter- 
native averments;°® is argumentative or hypotheti- 
57 sets forth mere conelusions; 
the particular statutes of a foreign state relied on,°° 
or alleged to have been violated; 
uncertain as to material matters of deseription®? or 


58 does not state 


-60 is indefinite and 


S.C. 95, 68 SE 1045. 
Wash.—Eyers_v. Burbank Co., 97 
Wash. 220, 166 P 656; Just v. Little- 
field, 87 “Wash. 299) lol) Be sue 
AnnCas1917D 705; Harris v. Halver- 
son, 23 Wash. 779, 63 P 549; Griffith 
v. Wright, 21 Wash. 494, 58 P. 582. 
[a] Facts showing notice to party. 


—Where an allegation of notice is 
necessary, a pleading alleging that 
the party had or ought to have had 
knowledge, without alleging the facts 
relied on to constitute notice, is hard- 
ly more than the expression of an in- 
ference, and a motion to make more 
definite and certain will lie. Saluda 
Bank v. Feaster, 87 S. C. 95, 68 SE 


1045. 

{b] Agency and scope thereof.— 
Premier Motor Mfg. Co. v. Tilford, 
61 Ind. A. 164, 111 NE 645. 

{[c] Allegation of physician’s fail- 
ure to apply “the usual test” in an 
action of malpractice pleads nothing 
but a conclusion. Just v. Littlefield, 
Eh a) 2995 Lok BeTS0; AnnCasi917D 
% 

[ad] Averment of negligent opera- 
tion of a train is an averment of a 
fact, and not a conclusion, and does 
not render the complaint subject to 
a motion to make more definite and 
certain. Pittsburgh, ete R.') Coomy, 
Nichols, 78 Ind. A. 361, 130 NE 546. 

[e] Where allegations denominat- 
ed “conclusions” are not necessary 
to the cause of action, the overrul- 
ing of a motion to require the state- 
ment of facts necessary to sustain 
such allegations is not error. WVan- 
dalia Coal Co. v. Butler, 68 Ind. A 
245, 119 NE 34. 

Pleading legal conclusions gener- 
ally see supra §§ 17-70. 


59. Dowd v. Andrews, 77 Ind. A. 
627, 1384 NE 294. 
60. Deininger v. Ward, 218 App. 


Dive2s5. 218 NYS cou (holding, how- 
ever, that an amendment of the com- 
plaint was not necessary). 
. S.—Fischer vy. Automobile 

Supply Mfg. Co., 199 Fed. 191. 

Ariz.—Wedgwor th v. Wedgworth, 
20 Ariz. 518, 181 P 952. 

Ark.—Stoneman- Zearing Lumber 
ae Vv. McComb, 92 Ark. 297, 122 SW 

Colo.—Clark Hardware Co. v. Cen- 


tennial Tunnel Min. Co., 22 Colo. A. 
174,123 "RP 322. 
Ind.—Bryan v. Moore, 81 Ind. 9; 


Evansville, ete., Tract. Co. v. Broer- 

mann, 40 Ind. A. 47, 80 NE 972. 
Iowa.—Central Lumber, etc. Cotave 

Glass, 199 Iowa 1113, 203 NW 276. 
N. Y.—Blackie Vv. Neilson, LG Neeye 


Super. 681; *Gustaveson v. Otis; 2% 
ata 280. 
C.—Womack v. Carter, 160 N. 
G: 336. 75 SH 1102 
Oh.—Martin v. Garwood, 4 Oh. Dee. 
CEeprine) 525, 2 ClevLRep 313. 
C-—Savage v. Sanders, 51S. Cc. 


495; 29 SE 248. 
§. D.—Stenson v. Elfmann, 26 §, 
D. 134, 128 NW 588. 


—_—— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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identification®? of persons or things, or as to the fact 
and manner of subscribing to and verifying a plead- 
ing ;°* fails to give a definite statement of the terms 
of. a contract,®* or to state whether it is express or 
implied,®* or ‘whether it was oral or in writing,®*® or 
to show in what an alleged want? or failure®® of con- 
sideration consists, or to show performance of a con- 
dition precedent,°® or the making of a necessary ten- 
der of performance and a demand, before suing on a 
contract ;*° fails to plead the corporate character of 
a party,’+ or to set out a corporation by-law 


Wash.—Bernot v. Morrison, 81 
ead 538, 143 P 104, AnnCasi916D 

[a] Illustrations.—(1) Article al- 
leged to be infringement of patent. 
Fischer v. Automobile Supply Mfg. 
Co., 199 Fed. 191. (2) Improvements 
made by purchaser of land. Stenson 
v. Elfimann, 26 S. D. 134, 128 NW 588. 
(3) Property to be charged with 
mechanic’s lien. Central Lumber, 
etc., Co. v. Glass, 199 Iowa 1113, 203 
NW 276. (4) Structures in which 
articles sold were used, in an action 
to enforce a lien for materials fur- 
nished. Clark Hardware Co. v. Cen- 
tennial._ Tunnel Min. Co., 22 Colo. A. 
174, 123 P 322. (5) Navigability or 
unnavigability of a lake. Bernot v. 
Morrison, 81 Wash... 538, 143 P 104, 
AnnCas1916D 290. 

[b] In Florida the rule stated in 
the text has been applied to motions 
to make more definite and certain. 
Cooney-Eckstein Co. v. King, 69 Fla. 
246, 67 S 918; Gainesville, etc., R. Co. 
v. Peck, 55 Fla. 402, 46 S 1019. ° 

62. U. S.—Covey v. U. S., 263 Fed. 


768. 
Wedgworth, 


Ariz.—Wedgworth v. 
20) Ariz. 518,181 P' 952: 
Ark.—Choctaw, etc., R. Co. v. State, 


75 Ark. 369, 87 SW 631; Choctaw, 
etc., R. Co. v. State, 74 Ark. 159, 85 
SW .85;. ‘Little’ Rock, etc., R...Co.. v, 


Smith, 66 Ark. 278, 50 SW 502. 

Ind.—Norton v. Forshan, 87 Ind. A. 
352, 161 NE 658; Terre Haute, etc., 
Tract. Co: v».Holland,-76 Ind, “A. 99, 
131 NE 534. 

Ky.—Doss v. Howard, 180 Ky. 413, 
202 SW 888; Tunks v. Vincent, 106 
Ky. 829, 51 SW 622, 21 KyL 475. 

Mo.—St. Louis County School Dist. 
No. 3 v. Oellien, 209 Mo. 464, 108 
SW 529. 

- N. ¥.—Greenhill v. Delano, 193 App. 
Div. 842, 184 NYS 617; Babcock v. 
Anson, 122 App. Div. 73, 106 NYS 


642; Rothstein v. Phoenix Ins. Co., 
122 NYS 209. 
C.—Smith Sons Gin, etc., Co. v. 


Bednem, 81_ S.-C, 63,. 61 SE 1031. 

Wash.—South Tacoma Fuel, etce., 
Co. v. Tacoma R., etc., Co., 50 Wash. 
6865.97 “P97: 

[a] Tllustrations.—(1) Agents 
with whom defendant was alleged to 
have conspired to defraud. Terre 
Haute; etc., Tract. Co. v. Holland, 76 
Ind. A. 99, 131 NE 534. (2) Contents 
of folio referred to. Babcock v. An- 
son, 122 App. Div. 73, 106 NYS 642. 
(3) Person to whom payment. was 
tendered. Norton v. Forshan, 87 Ind. 
A. 352, 161 NE 658. (4) Which con- 
ditions of insurance policy were 
waived and which complied with. 
Rothstein v. Phoenix Ins. Co., 122 
NYS 209. (5) Which of defendant 
ecarrier’s trains or cars was negligent- 
ly operated, as alleged. Choctaw, 
ete., R. Co. v. State, 75 Ark. 369, 87 
Sw. 6315) Choctaw, etc, Ry Co. Vv. 
State, 74 Ark. 159, 85 SW 85; Little 
Rock, ete., R.. Co. v. Smith, 66 Ark. 
278, 50 SW 502; South Tacoma Fuel, 
etc., Co. v. Tacoma R., eter, aCo:, 50 
Wash. 686, 97 P 970. (6) Which of 
defendants owned or drove a YSONae 
causing a negligent injury. Pop 
v. Fluth,. 47. S.. D. 543, 199. NW 297. 

[b] Where two agreements are 
pleaded by plaintiff, and an affirma- 
tive defense may ‘apply to either, 
plaintiff is entitled to have the an- 


PLEADING 


swer made more definite and certain. 
Leibovitz v. Utopia’ Land Co., 107 
NYS 135. 

[ce] Giving of notice to moving 
party as to detail asked for does not 
justify denial of the motion, such 
notice not being a part of the rec- 
ord. Choctaw, etc., R. Co. v. State, 
75 Ark. 369, 87 SW 621. 

63. Noble v. People’s Stock, etc., 
Feed Co., 189 Ky. 549, 225 SW 491. 

64. Lovering v. Webb Pub. Co., 108 
Minn. 201, 120 NW 688, 121 NW 911; 
St. Louis Sanitary Co. v. Reed, 179 
Mo. A. 164, 161 SW 315; Driscoll v. 
Hammill, 162 App. Div. 475, 147 NYS 


508; Pringle v. Mulholland, 116 NYS 
572; National Loan, etc., Bank v. Ar- 
Soy Deva Cor TALS SC 722-139) SH 
183. See Alfred Hofmann, Inc. v. 


Abood, 299 Fed. 880 (a motion will lie 
to make a counterclaim more defi- 
nite and certain by showing whether 
it is based on the written contract 
set out in the complaint or on an 
alleged modification thereof); Frank 
Seaman, Inc. v. -Stirn, 137 App. Div. 
659, 122 NYS 406 (where a complaint 
seems to count on three separate con- 
tracts, without showing any rela- 
tion between them, it is Subject to 
a motion to make more definite and 
certain by showing whether plaintiff 
is relying on the original contract as 
subsequently modified). 

[a] But where note sued on is in- 
dependent of contract referred to in 
the note, a motion to’make the com- 
plaint more specific by setting forth 
the contract will not lie. Dorbecker 
v. Brandt C. Downey Co., (Ind. A.) 
163 NE 535. 

65. Yawger v. Joseph, 184 Ind. 228, 
108 NE 774. 

66. Maxwell Impl. Co. v. Fitzger- 
ald, (Ind. A.) 142 NE 392; Driscoll 
v. Hammill, 162 App. Div. 475, 147 
NYS 508; Rockey v. Haslett, 91 App. 
Div. 181, 86 NYS: 320; New York 
First Presb. Church v.' Kennedy, 72 
App. Div. 82, 76 NYS 284; Myers Ac- 
cessory House v. Campbell, 10 Pa. 
Dist. & Co. 396. See Woodburn v. 
Harvey, 107 Kan. 422, 191 P 468 fden 
reh-107 . Kan. 57, 190 P 620] (in an 
action on a contract, defendant can 
ask that the pleadings be amended to 
show whether the contract was oral 
or written). But see Bonta Hotel Co. 
v. Benedict, 133 NYS 462 (holding 
that such information should be fur- 
nished by a bill of particulars, and 
not on motion to make more definite 
and certain); Mead v. Leo Sheep Co., 
32 Wyo. 313, 282 P 511 (holding that 
denial of a motion to make a petition 
more definite and certain by alleging 
whether an agreement referred to 
was oral or in writing, and if in writ- 
ing, by setting it forth, was not an 
abuse of discretion on the part of 
the trial court). 

fa] Rule limited.—‘[Such motion 
will lie only] where the facts... 
[are] peculiar and complicated or 
where’ the facts required to be plead- 
ed... [are] substantive parts of the 
pleading.’’ Swartmore Textile Co. v. 
Morris Bernhard Co., 184 App. Div. 
572,574, 172 NYS 15, 

{b] But where it is immaterial 
whether the contract was oral or in 
writing, and the rights of the moyv- 
ing party could not be prejudicially 
affected by the denial of his motion 
to make more definite and certain by 


i 
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pleaded,‘? or the character of a employer’s business 
as determining the applicability of state or federal 
statutes;’* omits the names of persons referred to 
who might be necessary parties to the action,’* or of 
the next of kin in an action for causing death;7® 
fails to show clearly the relation between the par- 
ties,’° or between parties and other persons,’ or in 
what capacity plaintiff sues,’® or in what character 
defendant is sued;7° or does not show the nature or 
source of a title relied on,®° or who holds the benefi- 
cial interest of an express trust of which the pleader 


stating whether it was oral or in 
writing, the ruling will not be dis- 
turbed on appeal. Fox v. Fox, 117 
Okl. 46, 245 P 641. ‘ 

{c] But where contract is within 
equal knowledge of the pleader and 
the party moving, so that the latter 
knows whether it is oral or written, 
the motion will be refused. Reiniger 
v. Besley, 16 Ariz. 161, 141 P 574. 

[ad] But where there is presump- 
tion that agreement was oral, the mo- 
tion will not lie. Brier v. Rosebrock, 
76 Ind. A. 290, 181 NE 243. 

{e] Allegation that contract was 
partly written and partly oral is sub- 
ject to a motion to make more defl- 
nite and certain by specifying which 
part was written and which oral. 
Jumper v. Dorchester Lumber Co., 
1192S) Cyaid, Idd SH 288k. 

67. Griffith v. Wright, 21 Wash. 
494, 58 P 582. 

68. Jewett v. Herr, 86 Ind. A. 392, 
156 NE 568. 

693) Ws 
Freund Roofing Co., 

70. Spencer v. McGuffin, 


Mullins Co. v. Jacob 
5 OhNPNS 1: 
190 Ind. 


308, 130 NE 407, 14 ALR 385. 

71. Young v. Juneau County, 192 
Wis. 646, 212 NW 295. 

72. Baer v. Waseca Milling Co., 
143 Minn. 483, 171 NW 767, 173 NW 
401. 

73. McIntosh v. St. Louis, etc., R. 


Co., 182 Mo. A. 288, 168 SW 821. 

74. Smith v. Irvin, 45 Misc. 262, 
92 NYS 170; Kyes v. Wilcox, 13 S. 
D. 228, 83 Nw $3. 

75. Keller vy. New York Cent. Ape 
Co., 2 Abb. Dec. (N. Y.) 480, 24 HowPr 
172 [aff 17 HowPr 102]. 

76. St. Louis Sanitary Co. v. Reed, 
179 Mo. A. 164, 161 SW 315. 

77. Roberts, etc., Co. v. Jones, 82 
Ark. 188, 101 SW 165; Premier Motor 
Mfg. Co. v. Tilford, 61 Ind. A. 164, 
111 NE 645; Cleveland, etc., R. Co. 
v. Heineman, 46 Ind. A. 388, 90 NE 
899. 

{a] MIllustrations.—(1) Whether 
third’ party was vice principal of 
master or fellow servant of plaintiff 
servant. Roberts, ete., Co. v. Jones, 
82 Ark. 188, 101 SW 165. (2) Wheth- 
er defendant and decedent were mas- 
ter and servant. Cleveland, etce., R. 
Co. v. Heineman, 46 Ind. A. 388, 90 
NE 899. (3) Whether driver of ve- 
hicle causing injury was agent of 
defendant. Premier Motor Mfg. Co. 
v. Tilford, 61 Ind. A. 164, 111 NE 645. 

738. De Amado v. Friedman, 11 
Ariz, 56/89) P2083. 

79. Greer v. Strozier, 90 Ark. 158, 
118 SW 400; Seasongood v. Fleming, 
74 Hun 639, 26 NYS 881. 

80. Ark. — Strode v. Holland, 150 
Ark. 122, 233 SW 1073; Jarrett v, 
Jarrett, 113 Ark. 134, 167 SW 482. 

. Ind.—Neal v. Baker, 198 Ind. 393, 

[superseding op. (A.) 
147 NE 6385]; Scheigert v. Boyer, 
69 Ind. A. 674, 122 NE 670. 

Nebr.—State v. Alter, 80 Nebr. 405, 
114 NW 293. 

S. C.—Livingston v. Ruff, 65 S. C. 
284, 43 SE 678. 

S. D.— Walkin v. Nokken, 38 S. D. 
289, 161 NW 194. 

Wash.—Waldo v. Milroy, 19 Wash. 
156, S2e Patol]. 

[a] Allegation of ownership in 
fee simple of equitable title is prop- 
erly challenged by a motion to make 
the language more specific, asking 
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states he is trustee,*! or the amount of an alleged 
frust fund,*? or the value of improvements made by 
a purchaser of land suing for specifie performance.*? 
So a motion to make more definite and certain or more 
specific will lhe where the pleading does not clearly 
disclose the nature of the charge, claim, or indebted- 
ness;** does not state the amount claimed for each 
of yarious items,®® such as items of account,®® or the |: 
amount of a mortgage debt;*’ does not point out 
specifically the character of defects complained of ;°8 
or does not specify the specific acts or. omissions con- 
stituting the negligence complained of,*® or the con- 
or the circumstances 
surroundings attending a negligent injury,®! such as 


tributory negligence,°° 


that the facts relied on as constitut- 
ing ownership of an ‘‘equitable title” 
be set out. Neal v. Baker, 198 Ind. 
393, 153 NE 768 [superseding op. (A.) 
147 NE 635]. 

81. Kavanaveh vy. St. Louis, 220 
Mo, 496, 119 SW 552. 

82. Driscoll v. Hammill, 162 App. 
Div. 475, 147 NYS 508. 

83. Stenson v. Elfmann, 26 S. D. 
134, 128 NW 588. 

84. U. S.—Isenburger v. Roxbury 
Distilling Co., 163 Fed. 133. 

Ark.—Williams v. Memphis, ete., R. 
Co,., 1383 Ark. 188, 202 SW 228; Conant 
v. Storthz, 69 Ark. 209, 62 SW 415. 

Ind.—Yawger v. Joseph, 184 Ind. 
228, 108 NE 774; Souers v. Zeigler, 
73 Ind. A. 87, 126 NE 483. 

Kan.—Water Power Co. v. McMur- 
ray, 24 Kan. 62 

Minn.—Hansen v. Wilmers, 162 
Minn. 139, 202 NW 708. 

Mo.—St. Louis Sanitary Co. v. 
Reed, 179 Mo. A. 164, 161 SW 315. 

N. Y.—New York News Pub. Co. 
v. National SS. Co., 148 N. Y. 39, 42 
NE 514; Barrett Mfg. Co. v. Ser- 
geant, 149 App. Div. 1, 133 NYS 526, 
3 NYCivProcNS 39; Mutual L. Ins. 
Co. v. Raymond, 118 App. Div. 828, 
103 NYS 839; Day v. Day, 98 App. 
Div. 314, 90 NYS 680; Rochevot v. 
Wolf, 96 App. Div. 506, 89 NYS 142; 
Scheftel v. Virginia Hot Springs, 71 
App. Div. 616, 77 NYS 610; Arrieta v. 
Morrissey, 1 "AbbPrNS 439. 

Oh.—New York, etec., R. Co. v. Kis- 
tler, 66 Oh. St. 326, 64 NE 130. 


Okl.—Swarts vy. State, 70 Okl. 205, 
174° P 2255: 

Pa.—Magnotta v. Eagan, 23. Pa. 
Dist. 436. 


S. C.—Colciough v. Briggs, 95 S. G. 
4, 78 SE 530; Epstin v. Berman, 78 
S. C. 327, 58 SE 1013. 


Wis.—Spence v. Spence, 17° Wis. 
448. 
85. Wallace v. Brooker, 105 Ind. 


598, 5 NE 175; Weber v. Lewis, 19 
N. D. 473, 126 NW 105, 34 LRANS 
364. 

86. Deal v. Beck, 83 Ark. 631, 103 
SW 736; Snowden v. Snowden, 96 SW 
922, 29 KyL 1112; MacAdam v. Scud- 
der, 127 Mo. 345, 30 SW 168; Meyer 
v. Chambers, 68 Mo. 626; Gfeller v. 
Graefemann, 64 Mo. A. 162; Hayden 
v. Astoria, 74 Or. 525, 145 P 1072. 
Contra Stansfield v. Dunne, 16 Ariz. 
153, 141 P 736 (holding that a bill of 
particulars and not a motion to make 
more definite and certain is the prop- 
er remedy). 

Remedy by bill of particulars pee 
supra § 898. 

87. Lentz v. Martin, 75 Ind. 228. 

g8.. King “v; Nichols; etc.,"Co., ' 63 
Minn. 453, 55 NW 604; 
ers, 3 Oh. Dec. (Reprint) 
WklyLGaz 37. 

89. See Negligence § 650 text and 
note 62. . 

90. See Negligence § 699 text and 
note 52. 

91. Sunlight Carbon Co. v. St. Lou- 
is, ‘ete., R. Co., 15 BF. (2d) .802; For- 
dyce v. Merrill, 49 Ark. 277, 5 SW 
329; Louisville, ete., R. Co. v. Bates, 


231, 5 


Byers v. Riv- | 
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and 


146 Ind. 564, 45 NE 108; 
Stone Co. v. Wray, 143 Ind. 574, 42 
NE 927; Tolles v. Meyers, 65 Nebr. 
704, 91 NW 505. 

92. Little Rocky, ete.,.+RewConav. 
Smith, 66 Ark. 278, 50 Sw 502; Da- 
vis v. Keller, 85 Ind. A. 9, 150 NE 
AOE Huntington v. Stuver, 41 Ind. A. 
171, 83 NE 518; Anderson v. Denison 
Clay Co., 104 Kan. 766, 180 P 797; 
Louisville, ete., R. Co. v. Moore, 150 
Ky. 692, 150 SW 849. 

9S... Chicago, ete.,. R:.Co 
on, 76 Ind. A. 86, 131 NE 532: Has- 
Kell, ete., Car Co. v. Trzop, (A.) 123 
NE 182 [op. superseded 190 Ind. 35, 
128 NE 401]; Schapker v. Schwetz, 
5G vehivds. A. 499, 105 NE: 579; Louis- 
ville, ete, R. Co. v. Moore, 150 Ky. 
692, 150 SW 849; Casey v. American 
Bridge Co., 95 Minn. 11, 103 NW 623; 
Ehrgott v. New. York, 96 N. Y._ 264, 
48 AmR 622 [rev 66 HowPr 161]: 
Hatterman vy. Siemann, 1 App. Div. 
486, 27 NYS 405; Laks v. Kisselstein, 
168 NYS 608. 

Allegations as to injury On amage 
generally see Negligence § 6 

94. Evertson v. McKay, ioe “Minn. 
260, 144 NW 950. 

95. National Glue Co. v. Thrash, 
76 Ind. A. 381, 132 NE 311. 

96. Wood v.° Pacolet aes Co., 80 
S. C. 47, 61 SE 95 

97. U. Sv. George A. Fuller Co., 
296 Fed. 178; Craft v. Barron, 121 
Ky. 129, 88 SW 1099, 28 KyL 98. 

98. Murphy v. Mitchell, 245 Fed. 
219; Holmes v. Megargel, 180 App. 
Div. 67,167 NYS 211. 

99. Thompson v. Harris, 64 Kan. 
124, 67 P 456, 91 AmSR 187; Ander- 
son v. Shockley, 266 Mo. 543, 181 SW 
1151, AnnCasi918B 500; Dick wi 
Northern Pac. R. Co., 86 Wash. 211, 
150 P 8, AnnCas1917A 638. 

1. Diercks v. Diercks, 
59, 165 NE 585. 

2. U. S.—Sunlight Carbon Co. v. 
St. Louis; sete; Ry Coy ey * (2a), 8025 

Ark.—Little Rock, ete., R. Co. v. 
Smith, 66 Ark. 278, 50 SW 502. 

Ind.—Baugh v. Boles, 66 Ind. 376; 
Pierce v. Baird, 48 Ind. 378; Brown 
v. Owen, (A.) 163 NE 600; Smelser y. 
Pugh, 29 Ind. A. 614, 64 NE 943. 

Mo.—W. E. Stewart Land Co. v. 
Perkins, 290 Mo. 194, 234 SW 653; 
Melvin v. St. Louis, etc., R. Co., 89 
Mo. 106, 1 SW 286. 

N. Y.—Peo. v. Ryder, 12.N. Y. 433; 
Schubach v. Moyses, 207 App. Div. 
424, 202 NYS 102; Royle v. McLaugh- 
lin, 195 App. Div. 413, 186 NYS 356; 
Driscoll -v. Hammill, 162 App. Div. 
475, 147 NYS 508; Peters v. Huppert, 
159 App. Div. 829, 144 NYS 1068; Ja- 
cocks v. Morrison, 149 App. Div. 558, 
133 NYS 1002; -Uss 'v., Crane Co., °13'8 
App. Div. 256, 123 NYS 94; Worden 
v. Ranger, 136 App. Div. 936, 121 NYS 
271; Mutual L. Ins. Co. v. Raymond, 
118 App. Div. 828, 108 NYS. 839; 
Pigone v. Lauria, 115 App. Div: 286, 
100 NYS 976; Cérro De Pasco Tun- 
nel, ete., Co. v. Haggin, 106 App. Div. 
401 (action for libel); ‘Warner vy. 
James, 94 App. Div. 257, 87 NYS 976; 
Dumar v. Witherbee, 88 App. Div. 


31 Oh. <A. 


Peerless { 181, 
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the place at which it occurred,*? or the nature of the 
injuries alleged to have been received through the 
negligence of another,®* or the nature of the inju- 
ries resulting from an assault and battery,®* or from 
a nuisance,®® or from a trespass,®® or the particular 
acts or representations claimed to constitute fraud or 
deceit,°” or the facts and circumstances connected 
therewith,°®’ or the manner or circumstances of pub- 
lication of libel or slander,®® or the nature of the ex- 
treme cruelty or gross neglect of duty charged in a 
suit for divoree.t 
or place are indefinite or lacking, 
statement as to those matters will ordinarily be or- 
dered on such motion,” except where the parties have 


So where allegations as to time 
a more definite 


84 NYS 669; Bennett v. Law- 
rence, 71 App. Div. 413, 75 NYS 902; 
Dexter v. Fulton, 86 Hun 433, 33 NYS 
901; Barlow v. Pease, 5 Hun 564; 
Church v. Stevens, 56 Misc. 572, 107 
NYS 310; McGehee v. Cooke, 55 Misc. 
40, 105 NYS 60; Rosenthall v..Ros- 
enthall, 10 NYS 455, 19 NYCivProc 
56; -Lynch v. Walsh, 11 NYCivProc 
446, ve NYSt 520. 

N. D.—Christofferson v. Wee, 24 N. 
D. 506, 139 NW 689. 

Oh.—-Heaver vy. Beatty, 3 Oh. Dec. 
(Reprint) 61. 


Pa. 
Co. 652; Magnotta v. Hagan, 23 Pa. 
Dist. 436. See Phelan v. Baltimore, 


etc., R. Co., 14 Pa. Dist. 634 (where 
a rule for a bill of particulars was 
treated as one for a more specific an- 
swer, and an answer more specific 
as to dates required). 

S. C.—Crosby v. Bradley, 142 S. 
C. 386, 140 SE 702; Givens v. North 
Augusta Electric, etc., Coc) SE Sates 
417, 74 SH 1067. See Bedell v. Jack- 
sonville "Tract: Co.; 69 Fla. 217, 67 
S 859 (motion for compulsory amend- 
ment). 

[a] Illustrations as to time.—(1) 
Date of assignment. Uss v. Crane 
Co., 138 App. Div.. 256, 123 NYS 94. 
(2) Date of transfer of note. Mc- 
Gehee v. Cooke, 55 Misc. 40, 105 NYS 
60. (3) Time of acts of conversion. 
Mutual L. Ins. Co. v. Raymond, 118 
App. Div. 828, 103 NYS 839. (4) 
Time of demand for conveyance un- 
der contract. Jacocks v. Morrison, 
149 App. Div. 558, 133 NYS 1002. (5) 
Time of filing judgment. Brown v. 
Owen, (Ind. A.) 163 NE 600. (6) 
Time of making of contract. Cros- 
by v. Bradley, 142 S. C. 386, 140 SE 
702. (7) Time of occurrence of neg- 
ligent injury. Little Rock, ete., R. 
Co. v. Smith,.66 Ark. 278, 50 SW 502. 
(8) Time of rendition of services. 
Peters v. Huppert, 159 App. Div. 829, 
144 NYS 1068. (9) Time of sale of 
goods. Royle v. McLaughlin, 195 
App. Div. 413, 186 NYS 356. 

{[b] Illustrations as to place.—(1) 
Place of making loans. Schubach v. 
Moyses, 207 App. Div. 424, 202 NYS 
102. (2) Place where acts of con- 
spiracy took place. W. E. Stewart 

Land Co. v. Perkins, 290 Mo. 194, 234 
SW 6538. (3) Place where negligent 
injury occurred see supra text and 
note 92. 

{c] Date of payment as distin- 
guished from date of execution and 


delivery of instrument.—‘‘The date 


of one or several payments set out to 
defeat in whole or in part the plain- 
tiff's claim should be furnished by a 
bill of particulars, but the date of the 
execution and delivery of an instru- 
ment upon which a claim or defense 
is based is a part of the instrument 
itself, and thus a part of the claim 
or defense, and when that is indefi- 
nite the pleading should be made 
definite in that particular.” Pigone 
v. Lauria, 115 App. Div. 286, 287, 100 
NYS 976. 

[ad] Well ccnsidered case.—McGe- 
hee v. Cooke, 55 Misc. 40, 105 NYS 
60 (reviewing authorities). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 1032-1035] 


equal knowledge with respect thereto;? but if the 
particulars as to time, place, or cireumstances are not 
material to the cause of action or defense, they can 
be obtained only by a motion for a bill of particu- 
lars.* Indefiniteness and uncertainty as to the 
amount or basis of recoverable damages are likewise 
subject to a motion to make more definite and cer- 
tain;° but the motion will not lie to require the al- 
legation of the particular items constituting the total 
damage,® the proper remedy for that purpose being 
a bill of particulars.7 
[§ 1033] 4. Denials as Subject to Motion. If a 
denial is indefinite, a motion lies to make it more defi- 
_nite and certain,’ as where the answer does not clear- 
ly show which allegations are denied and which ad- 
mitted.® For instance a general denial of each and 
every allegation not admitted or otherwise qualified 
may be so uncertain in particular pleadings as to be 
subject to a motion to make more definite by specifi- 
cally showing what allegations are admitted and what 
denied.?° But where it clearly appears which allega- 
tions are admitted, and a denial is entered of knowl- 
edge or information sufficient to form a belief as to 
all the others, the motion will not lie.tt A denial of 
each and every “material” allegation,!? or an aver- 
ment of lack of knowledge-or information sufficient 
to form a belief as. to “the other material allega- 
tions,”+* is subject to such a motion in order that it 


3. oo infra § 1036. See also su- 
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the opposing party as to what was 
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may be shown what allegations the pleader deems 
material. So also a denial of knowledge or informa- 
tion respecting matters presumptively within the 
knowledge of the pleader has been held subject to at- 
tack by such a motion,!4 as also where the sources of 
knowledge have been placed at the disposal of the 
pleader before he entered his pleading.t® 

[§ 1034] 5. Joinder or Commingling of Causes of 
Action or Defenses!°—a. In General. Where causes 
of action which cannot be united in one pleading are 
joined in one complaint, a motion will not lie to make 
it more definite and certain,17 but a demurrer is the 
proper remedy.1® If different causes of action or de- 
fenses which may be joined in one pleading in differ- 
ent counts or paragraphs are intermingled .in one 
count, paragraph, or statement, a motion will gener- 
ally le to make the pleading more definite and cer- 
tain,!® as by compelling a separate statement of the 
causes of action or defenses.?° The remedy for com- 
mingling by motion to strike is treated in another 
part, of this title.?1 

[§ 1035] b. Motion Separately To State and Num- 
ber.2? When a pleading contains more than one 
cause of action or defense and they are mingled to- 
gether in one count, paragraph, or statement, a mo- 
tion will lie in most jurisdictions to require them to 
be separately stated or numbered, or both,?* unless 
they are demurrable as being of such a nature that 


Mont.—Marcellus v. Wright, 51 


pra § 9 

rs act ‘supra §§ 897-901. 

5. Ariz.—Shill v. Jones, 21 Ariz. 
460. TO0LE 27 1. 

Ark.—Coats v. Milner, 134 Ark. 311, 
203 SW 701. 

Ky.—Louisville, ete., R. oa v. Mil- 
fers ba Keys, 206, 7 SW 

N. Y.—Keefe v. Lee, MOT N.Y. 68, 
90 NE 344, 27 LRANS 837; Callanan 
v. Gilman, 107 N. Y. 360, 14 NE 264, 
1 AmSR 831; Robison v. Kram, 195 
App. Div. 878, 187 NYS 631; Len- 
kiewicz v. Wiktorek, 126 Misc. 218, 
Zi (NS. Ope. riSsaaee’ ver Terry; etcs, 
Co., 56 Mise. 586, 107 NYS 136 [rev 
on other grounds 125 App. Div. 532, 
109. NYS 792]. 

Or.—Reed v. Brandenburg, 72 Or. 
435, 148 PB 989. 

Ss. C.—Epstin v. Berman, 78 S. C. 
327, 58 SE 10173. 

6. Mo.—Dooley v. Missouri Pac. R. 
Cos s6, Mon AL 331. 

N. Y.—Whitner v. Perhaes, 11 NYS 
756, 35 AbbNCas 130. 

Oh.—Brown v. Bray, 16. Ob.’ Cir. 
CU UNn Ss. LO. 

Okl.—Sayre v.— Rice, 132°-Okr. 95, 
269° 'P ~361: 

Wash.—Fisher v. 109 
Wash. 191, 186 P 271. 

Wis.—Hanson v. Anderson, 90 Wis. 
195, 62 NW 1055. 

And see supra §§ 897-899. 

7. See supra §§ 897-899. 

8. U. S—Burley v. German Ameri- 
can Bank, 111 U.S. 216, 4 SCt 341, 
28 L. ed. 406, 5 NYCivProc 172. 

- Jowa.—Hintrager v. Richter, 85 
Iowa 222, 52 NW 188. 

Mo.—Snyder v. Free, 114 Mo, 360, 
21 SW 847. 

N. Y.—Greenfield 
Mut. L. Ins. Co., 47 
v. Holzman, 89 Mise. 557, 153 NYS 
685; Hinds v. Bonner, 63 Misc. 258, 
116 NYS 663; Engel v. Georgiadés, 
140 NYS 938; Pfaudler Process Fer- 
mentation Co. v. McPherson, 3 NYS 
609 


Anacortes, 


v. Massachusetts 
N. Y. 430; Britt 


Oh.—Creighton v. Kellermann, 1 
Disn. 548, 12 Oh. Déc. (Reprint) 788. 

s. C.— Morgan v. Sammons, 66 §. 
C. 388, 44 SE 966. 

Wash.—O’Brien v. ee Ice Co., 
. 43 Wash. 217, 86 P 39 

[a] Where there — anything in- 
definite or uncertain about a denial 
that raises a question in the mind of 


‘Trading Co., 


meant by it, a motion lies to make 
more definite and certain. O’Brien 
v. Seattle Ice Co., 48 Wash. 217, 86 
Be399: 

9. Thompson v. Wittkop, 184 N. Y. 
117, 76 NE 1081; Pullen v. Seaboard 
165 App. ‘Div. "117; 150 
NYS 719; Borsuk v. Blauner, 93 App. 
Div. 306, 87 NYS 851; ‘Morgan v. 
Sammons, 66 S. C. 388, 44 SE 966. 

10. Hintrager v. Richter, 85 Iowa 
222, 52 NW 188; Ritchey v. Home 
Ins. ‘Coy 
Walker v. Phoenix Ins. Co., 62 Mo. 
A. 209; Zimmerman v. Meyrowitz, 34 
Misc. 307, 69: NYS 800 [rev on other 
grounds 77 App. Div. 639 mem, 79 
NYS 1151 mem]; Creighton v. Keller- 
mann, 1 Disn. (Oh.) 548, 12 Oh. Dec. 
(Reprint) 788. But see Kidder Coun- 
ty v. Foye, 10 N. D. 424, 87 NW 984 
(where specific admissions of facts 
alleged in one paragraph of a plead- 
ing, and a denial of each and every 
allegation of the paragraph except 
as specifically admitted, were held 
reasonably responsive and definite). 

11. Lasher v. McDermott, 162 App. 
Div. 232, 147 NYS 446 

12. Kimball v. Stanton County, 4 
Fed. 325; Mattison v. Smith, 24 N. 
Vs, Super. 706, 19 AbbPr 288; Moody 
v. Belden, 15 INCAS at OFF Lewis v. 
Coulter, 10 Oh. St. 451; Thomas v. 
Cline, 4° Oh. Dec. (Reprint) 216; °1 
ClevLRep 128. 

13. Swing w i ing Le, 143 App. Div. 
ps Re 2 A 

14. Britt v. Holzman, 89 Misc. 557, 
153 NYS 685; Winchester v. Browne, 
TL ONY S61, ‘95 AbbNCas 148; Hard: 
man v. Cincinnati, OLG., wrx: Co., o On: 
Dec. (Reprint) 544, 14 *CincLBul 346. 

15. Theobald v. U. S. Rubber Co., 
157 App. Div. 446, 142 NYS 187. 

16. Cross references: 
Commingling of counts or 

wiper oe for demurrer 


defenses 


Duplicity as ground for demurrer see 
supra § 480. 

Joinder of causes of action see Ac- 
tions §§ 188-274. 

Splitting causes of action see Ac- 
tions §§ 275-307. 
17. Jones v. Hughes, 16 Wis. 683. 
18. See supra § 493. 


19. _ Cal.—City Carpet. Beating, 


etc., Works v. Jones, 102 Cal. 506, 36 
P 841, 


98 Mo. A. 115, 72 SW 44; 


see supra + 


Mont. 559, 154 P 714; Galvin v. O’Gor- 
man, 40 Mont. 391, 106 P 887. 

N. M.—Valdez v. Azar, 264 P 962. 

N. Y.—Commercial Bank v. Pfeif- 
fer, 108 N. Y. 242, 15. NE 311; Michie 
v. Slayback, 163 App. Div. 407, 148 
NYS 890; Madison Real Property, 
ete., Co. v. Hutton, 155 App. Div. 891, 
139 NYS 1104; Curtis v. Wilson, 165 
NYS 427; Ebling Brewing Co. v. Ad- 
ler; 103 NYS 93. 

Ss. C.+-Matheson v. American Tel., 
ete! Cor, L258. 2S 207) BLES TSH OLE: 
Marion v. Charleston, 68 S. C. 257, 
47 SE 140; Cartin v. South Bound R. 
Co., 48°S. C. 221, 20 SE.979, 49 AmSR 
829; Jackins v. Dickinson, 39 S. C. 
436, 17 SE 996; Westlake v. Farrow, 
34 S. C. 270, 18 SE 469. See Hellams 
v. Switzer, 24 S. C. 39 (notice to make 
more Sanat and certain). 

Ss. D.—Austin, ete, Mfg. Co. vw. 
Heiser, 6 S. D. 49, 61 NW 445. 

Wash. —Peterson v. Pantheon Lum- 
ber Co., 62 Wash.’ 189, ° 113 “RP 562% 
Richardson v. Carbon Hill Coal Co., 
10 Wash. 648, 39 P_ 95. 


Wis.—Ernest v. Schmidt, 223 NW 
559; Buerger v. Buerger, 178 Wis. 
352, 190 NW 126; State v. Chicago, 
etes, - Ro Cot, 82 “Wis. 345, 112 NW 
515 Nichol v. Alexander, 28 Wis. 
wae Clark v. Langworthy, 12 Wis. 


Wyo.—FE. D. Metcalf Co. v. Gilbert, 
19 Wyo. Sol, TEs AOS 

20. See infra § 1035. 

21. See supra § 1000. 

22. Separate statement of causes 
of action or grounds for recovery see 
supra §§ 171 et seq, 249. 

Time for ane for motion 
see infra § 1075. 

23. °° °U. Sto dcthn Iron Works v. 
U. S. Shipping Be aioie eee Fleet 


Corp., 283 Fed. 
Cal.—City Carpet Beating, etce., 
RH Se v. Jones, 102 Cal. 506, 36 P 


Colo.—Barr v. Walker, 76 Colo. 569, 
238 P 622; Pinnacle Gold Min, Co. v. 
Peo., 58 Colo. 86, 143-P 837; Hall 'v. 
Cudahy, 46 Colo. "324, 104 P 415; Mer- 
rill v. Suffa, 42 Colo. 195; 93 P 1099. 
See Hickman-Lunbeck Gr ocery Co. v. 
Hager, 75 Colo. 554, 227 P 829 (if 
separate defenses are joined by de- 
fendant in one statement, he may be 
compelled on seasonable and proper 
objection by plaintiff to reform the 
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they cannot be joined in one pleading.*# 
separately to state and number should designate the 
separate causes of action or defenses alleged to be 
contained in the pleading;?° and it will be denied 
where it does not clearly appear that the pleading 
sets up more than one cause of action or defense,?° 
or where only one of the causes of action or defenses 


plea by separating them). 

Ida.—Labonte vy. Davidson, 31 Ida. 
644, 175 P 588 [overr Jones v. Cald- 
well, 20 Ida. 5, 116 P 110, 48 LRANS 
DLO NO xenvia, ROSers, 6. 1da.e eL0,sOg 
P 538]; Darknell v. Cceur D'Alene, 
ore’ Pransp.«.Cone 18 Ida. 6lael08 ab 

6. 

Ind.—Pittsburgh, ete, R. Co. v. 
Beck, 152 Ind. 421, 53 NE 439; Car- 
gar v. Fee, 140 Ind. 572, 39 NH-933 
Wabash, etc.,  R. Co. v. Rooker, 90 
Ind. 581; Baddeley v. Patterson, 78 
Ind. 157; Booher v. Goldsborough, 44 
Ind. 490; Hendry v. Hendry, 32 Ind. 
349; Schenck vy. Butsch, 32 Ind. 338; 
Conwell v. Connersville, 8 Ind. 358; 
Tishbein v. Paine, 52 Ind. A. 441, 100 
NE 766; Western Union Tel. C 
McClelland, 38 Ind. A. 578, 
672. See Pittsburgh, etc., R. Co. v. 
Brown, 178 Ind. 11, 97 NE 145, 98 
NE 925 (remedy for misjoinder of 
causes of action is by motion to sep- 
arate). 

Iowa.— McKay v. McCarthy, 146 
Iowa 546, 123 NW 755, 34 LRANS 911, 
125.-NW 207. 

Kan.—Miller v. Miller, 107 Kan. 
505, 192 P 747; New v. Smith, 73 Kan. 
174, 84 P1030; Burdick v. Carbondale 
Inv. Co., 71 Kan. 121, 80 P 40; Shrig- 
ley v. Black, 59 Kan. 487, 53 P 477; 
Atchison, ete., R. Co. v. Sumner Coun- 
ty,2 52 Kan.,617, 33 P.3125. Pierce: v. 
Bicknell, 11 Kan. 262; Jackson Coun- 
ty v. Hoaglin, 5 Kan. 558; Provident 
Trust Co. v. Coron, 5 Kan. A. 431, 49 
P 345. 

Mo.—wWilkinson v. Harding Dredge 
Co.,, 180 Mo. A..571, 167~SW 595; De 
Field v. Harding Dredge Co., 180 Mo. 
A. 568, 167 SW 593. Contra Dooley 
v. Missouri Pac. R. Co., Mo. A. 
381 (holding that the proper and only 
practice in) such cases is by motion 
to require the pleader to elect). 

Mont.—-McLean  v. Dickson, 58 
Mont. 2038, 190 P 924; Galvin v. 
O’Gorman, 40 Mont. 391, 106 P 887. 
See Gravelin v. Porier, 77 Mont. 260, 
250 P 823; Stiemke v. Jankovich, 72 
Mont. 263, 233 P 904; Jorud v. Wood- 
side, 63 Mont. 23, 206 P 344; Roberts 
v. Sinnott, 55 Mont. 369,.177 P 252 
(all holding that such defect can be 
reached only by motion). 

Nebr.—Chicago, ete, R. Co. v. 
O’Neill, 58 Nebr. 239, 78 NW _ 521; 
Ponca Mill Co. v. Mikesell, 55 Nebr. 
98, 75 NW 46; Dakota Bldg., etce., 
Assoc. v. Cameron, 48 Nebr. 124, 6 
NW 1109; Schuyler Nat. Bank v. Bol- 
long, 24 Nebr. 821, 40 NW 411. But 
see McDuffie v. Bentley, 27 Nebr. 380, 
43 NW 123, (holding it unnecessary 
to separately state a defense and 
counterclaim ). 

N. M.—Porter v. Alamocitos Land, 
etc., Co., 32 N..M. 344, 256 P 179. 

N. Y.—-Peo. v. Tweed, 63 N. Y. 194; 
Woodhouse v. New York Evening 
Post, 201 App. Div. 9, 193 NYS 705; 
Sampson v. Frank F. Pels Co., 195 
App. Div. 487, 186 NYS 815; Cock- 
ayne v. Healey, 189 App. Div. 886, 
178 NYS 210; Dailey v. Standard 
Shipbuilding Corp., 179 App. Div. 647, 
167 NYS 38; Import Chemical Co. v. 
Forster, 172 App. Div. 406, 158 NYS 
409; Michie v. Slayback, 1638 App. 
Div. 407, 148 NYS 890; Madison Real 
Property, etc., Co. v. Hutton, 155 App. 
Div. 891, 139 NYS 1104; Payne v. 
New York, etc., R. Co., 141 App. Div. 
833, 125 NYS 1011 [rev on other 
grounds 201 N. Y. 436, 95 NE 19]; 
Frank Seaman, Ine. v. Stirn, 137 App. 
Div. 659, 122 NYS 406; Astoria Silk 


1Go., 
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The motion 


stated, the rule 


Works v. Plymouth Rubber Co., 126 
App. Div. '18,°110 NYS 175; Stern 'v. 
Marcuse, 119 App. Div. 478, 103 NYS 
1026; New York Mut. L. Ins. Co. v: 
Raymond, 118 App. Div. 828, 103 NYS 
839; Christenson v. Pincus, 117 App. 
Div. 810, 102 NYS 1041; ‘Fisher v. 
New Yorker Staats-Zeitung, 114 App. 
Div. 824, 100 NYS 185; Powers v. 
Sherin, 89 App. Div. 37, 85 NYS 89; 
Hatch v. Matthews, 85 Hun 522, 33 
NYS 332; Commercial Bank v. Pfeif- 
fer, 22 Hun 327 [aff 108 N. Y. 242, 15 
NE 311]; Anderson v. Hill, 53 Barb. 
238; Burke v. New York, etc., R. Co., 
59 ON. “Yo, Super: 569,015) NYS -LAse 
Winslow Bros., ete., Co. v. Grace SS. 
133 Mise. 902, 233 NYS 448; 
Passannante v. National Cloak, etc., 
Co., 123 Misc. 915, 206 NYS 609; J. 
Pratt Carroll, Inc. v. Murphy Fruit 


Co., 123 Misc. 519, 205 NYS 401; Cur- 
tis v. Wilson, 165 NYS 427; Wag- 
ner v. Rosenthal, 121 NYS 1109; Fo- 


ley v. Mercantile Nat. Bank, 33 NYS 
414, 24 NYCivProc 249; Blanchard v. 
Jefferson, 17 NYS 927, 28 AbbNCas 
236. See Bass v. Comstock, 38 N. 
Y. 21 (remedy is by motion); Zach- 
arias v. French, 10 Misc. 202, 30 NYS 
945 (motion, to require defendant to 
state whether so-called second and 
third defenses were relied on as com- 
plete or as partial defenses, denied 
on condition that defendant separate- 
ly state and number those defenses). 

N. D.—Gessner v. Horne, 22 N. D. 
60, 182 NW 4281. 

Oh.—Magruder v. McCandlis, 3 Oh. 


Dec. (Reprint) 269, 5 WklyLGaz 188. 


Okl.—Shelby-Downard Asphalt Co. 
Ve nyart,) so cOKTy pat, 00, POs. 
Tishomingo First Nat. Bank v. Ingle, 
37, OKI. .276,.132--P .895. 

Or.—High v. Southern Pac. Co., 49 
Or. 98, 88 -P 961, 

S. C.—Matheson v. American Tel., 
etc; €o,, 1252 Sai Co29n, pal Se SH) s6)ei5 
Lewis v. Hinson, 64 S. C. 571, 43 SE 
15; Sahlman v. Mutual Reserve Fund 
Life Assoc., 53 S. C..183, 31 SE 50; 
Glover v. Remley, 52 S. C. 492, 30 SE 
405; Ross-v. Jones, 47,8. C. 211, 25 
SE 59; Reed v. Northeastern R. Co., 
37. S. C, 42, 16 SE 289; Westlake v. 
Farrow, 34 S. GC. 270, 18 SE 469. See 
Hellams v. Switzer, 24 S. C. 39 (no- 
tice to separate and distinctly state 
the different causes of action). 

D.—Woonsocket vy. Allen, 50 S. 


D.° 121, 208 NW 592; McAlpin v. 
Baird, 40 S. D. 180, 166 NW 639; 
Just’ Vv. Martin. Bros., Col, °37%.S.._.D; 


470, 159 NW 44. 

Utah.—Felt City Townsite Co. v. 
Felt. Inv. Co., 50 Utah 364, 167 P 835; 
Kurtz v. Ogden Canyon Sanitarium 
Con 30 Utah slo; 108 paday 

Wash.—Harding v. Ostrander R., 
etc.,, Co., 64 Wash. 224, 116 P 635; 
Peterson v. Pantheon Lumber Co., 62 
Wash. 189, 113° P 562; Richardson v. 
Carbon Hill Coal Co., 10 Wash. 648, 39 
P 95; Moore v. Brownfield, 10 Wash. 
A439, 39) P. 113. 

Wis.—MclIntyre v. Carroll, 193 Wis. 
382, 214 NW 366; Danielson v. Garage 
Equipment Mfg. Co., 151 Wis. 492, 
139 NW 443. : 

Wyo.—E. D. Metcalf Co. v. Gilbert, 
19° Wyo. 3381, 116° P D017; Kearney 
Stone Works y. McPherson, 5 Wyo. 
178, 38 P 920. 

See Mosher vy. Bellas, (Ariz.) 264 P 
468 (remedy is by motion). 

[a] “The purpose of a motion to 
separately state and number (1) 
causes of action in a complaint is to 
enable the defendant to have the com- 


[§ 1035, 


is well pleaded;?7 but there is authority to the effect 
that the motion does not involve the question whether 
any cause of action is sufficiently stated in the com- 
plaint, but only whether plaintiff has attempted to 
state more than one cause of action.?§ 


As otherwise 
is that where the pleading is held 


to state but one cause of action or defense, the mo- 


plaint in such form that he can 
answer or make a motion for judg- 
ment in the nature of a demurrer sep- 
arately to the various causes of ac- 
tion embraced therein.” Brown- 
Duffy Goatskin Corp. v. Henkel, 211 
App. Div. 342, 344, 207 NYS 357. (2) 
“The defendant is entitled to have 
different causes of action separately 


Stated, not only that he may deter- 


mine for himself whether or not they 
are such aS may be properly united 
in the same complaint, but also 
whether, when separately stated, any 
of them is subject to a motion or to 
a demurrer upon any other ground.” 
nie a Cudahy, 46 Colo. 324, 327, 104 

415. 

{b] Separating denial from de- 
fense of new matter.—Stern v. Mar- 
cuse, 119 App. Div. 478, 103 NYS 
1026, 39 NYCivProc 251. 

[c] Separating denials, counter- 
claims, and defenses.—Wagner v. 
Rosenthal, 121 NYS 1109. 

[ad] Numbering paragraphs.— 
Schultheis v. Fishman, 62 Misc.- 57, 
115 NYS. 102, 1 NYCivProcNS 273. 

[e] Causes of action held prop- 
erly separated as ordered.—Brice v. 
ea Bank, 119 °S: €.°97, LLESSE: 

[f] In Florida, a pleading which 
is duplicitous as containing two 
causes of action in one count is sub- 
ject to a motion for compulsory 
amendment. H. A. Strout Farm Agen- 
cy v. Hollingsworth, 92 Fla. 673, 110 
Ss Re ty Blue v. Staten, 84 Fla. 274, 


See supra §§ 4938, 509. 

25. Rich v. Fry, 196 Ind. 303, 146 
NE 393, 148 NE 202; Scott v. Indian- 
apolis Wagon Works, 48 Ind. 75; Am- 
brose v. Parrott, 28 Kan. 693; 
v. Gulf Coast Drilling Co., 56 Okl. 
604, 156 P 321; Southern Surety Co. 
Vs, Waits, 45- Ol 513% 146 P= 43 
Cockrell v. Schmitt, 20 Okl. 207, 94 
P 521, 129° AmSRiT37ie Belts City: 
Townsite Co. v. Felt Inv. Co., 50 Utah 
364, 380, 167 P 835. 

“Tt certainly is just as incumbent 
upon the defendant to specify the 
causes of action required to be sep- 
arately stated as it is upon the plain- 
tiff to separately state them.” Felt 
City Townsite Co. v. Felt Inv. Co., 
supra. 

Specifying ground for motion see 
infra § 1083. 

26. McLean v. Dickson, 58 Mont. 
203, 190 P 924;- Cohen v. Clark, 44 
Mont. 151, 119 P. 775; Erie R. Co. v. 
Hilton, 171 App. Div. 545, 157 NYS 
733; Baruch v. Young, 149 App. Div. 
466, 184 NYS 538; Weed v. First Nat. 
Bank, 106 App. Div. 285; 94 NYS 
681; Pope v. Kelly, 30 App Div. 253, 
51 NYS 557; Smith v. Irvin, 45 Misc. 
262, 92 NYS 170; Woods v. McClure, 
42 Mise. 8, 85 NYS 549; Cockrell v. 
Schmitt, 20 Okl. 207, 94 P 521, 129 
AmSR 737. But see Scanlon v. Mex- 
ico First Nat. Bank, 218 App. Div. 
808, 218 NYS 247 (motion granted 
where there was doubt as to the 
number of causes of action intended 
to be pleaded). Contra Oakley v. 
Tuthill, 7 NYCivProc 339. 

27. Cohen vy. Clark, 44 Mont. 151, 
119, P.. 775; Drenndlich, :v.- Halli 
NYCivProc 62; Ridenour v. Mayo, 29 
Oh.*St. 138. Contra Miskimmons v. 
Moore, 10 Wyo. 41, 65 P 1000. 

28. Benedict v. Thain, 150 App. 
Div. 137, 184 NYS 720; Astoria Silk 
Works v. Plymouth Rubber 'Co., 126 
App. Div. 18, 110 NYS 175, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Henry . 


re 


2 


Yo 


§§ 1035-1036] 


tion will be denied.?® It has been held that a motion 
to separate defenses will be denied if to grant it 
would weaken the defense as regards demurrer.*® 
The motion is not the proper method of raising the 
objection that different causes of action are stated 
against different defendants,®! or that no cause of 
action whatever is stated,*? or that no cause of action 
is stated as against one of the defendants,** the prop- 
er remedy being by demurrer.** Irrelevant matter 
should not be required to be stated and numbered 
separately,*® but should be stricken out.?® Unless 
made by seasonable motion, the objection that two or 
more causes of action or defenses are commingled in 
one count or paragraph is waived,*’ the defect being 
a matter of form only and not affecting a substantial 
right; ° or the right to move for a separate statement 
and numbering may be waived by demurring either 
to the whole of the petition or to the separate causes 
of action as stated.*® Inasmuch as the objection is 
deemed technical, prompt action is required.*® The 
motion is to be determined solely on the basis of the 
pleading,*+ and whether or not it will be granted 
rests within the sound discretion of the trial court,*? 
which discretion should not be an arbitrary one.*?# 


The pleader may be granted leave to amend so as to. 


eliminate all allegations not relevant to a single cause 
of action;** or ihe motion may be sustained unless 


29. Call Hardware Corp. v. Dug-{ Nebr. 102, 
gan, 216 App. Div. 514, 215 NYS 581; 
Beaty v. Carolina L, Ins. Co., 144 s 169. 
C. 1, 141 SE 681. And see cases in- 
fra this note. : 

{a] Pleadings held to state single 30. 
cause of action or defense as against | 97 A 756 
motion.—(1) Accounting for financial 31. 
affairs of plaintiff handled by defend- | 223, 39 NYS 218. 


ant. Baruch v. Young, 149 App. Div. 32. 

466, 134 NYS 53. (2) Account for |138, 87 NYS 2. 

material and labor. Mdwards sv. 33. 

Cooper, (Iowa) 222 NW 376. (3) Ac- | 64 SH 409. 

counting of moneys collected on prop- 34. See supra § 489. 
erty assigned as security for loans. 35. Schrandt v. 
Liebling v. Cohn, 179 App. Div. 766, | 254, 86 NW _ 1085; 


167 NYS 249. (4) Action to estab- 
lish a trust in lands. Small v. Small, 
107 Kan: 1223-190) P 623. ..(5)' Breach 
of contract. Bailey v. Harmon, 74 
Colo. 390, 222 P 398; New York v. 37. 
New York Evening Post Co., 155 App. 
Div. -530, 140 NYS 761; Dyer _ v. 
Broadway Cent. Bank, 130 Mise. 842, 39. 


ONHNP 322. 


245, 1 NE 775. 


225 NYS 525 [rev. on other grounds é 
225 App. Div. 366, 233 NYS 96]. (6) 40. See infra § 1069. 
Breach of covenant for seisin. Sey- 41. See infra § 


fried v. Knoblauch, 44 Colo. 86, 96 P 42. 


PLEADING 


N LOR INN Lees 
Gibson, 179 App. Div. 
(19) Work and labor. 


v. Times Realty, etc., 
es Burritt v. Lunny, 90 Conn. 491, 
O’Brien y. Blaut, 5 App. Div. | 281, 
Powell v. Hinkley, 93 App. Div. 
Lyles v. Kinard, 82 S. C. 415, 50. 


Young, 


Mig. Co. v.-Gross;, 1 OhS&Cr 83, 3 

See also supra § 171. Ark 
36. See cases supra note 35. 

also supra §§ 1030, 1032. 

See infra §§ 1215, 1237, 1288. 

38. Krower v. Reynolds, 99 N. Y. 


Tishomingo First Nat. Bank v. 
Ingle, 37 Okl. 276, 132 P 895. 


1096. 
Hickman v. Cave, 115 Kan. 701, 
Miller v. Miller, 107 Kan. 


[49 C.J.] 737 


the pleader files a stipulation to the effect that he 
intends to rely upon but one cause of action, point- 
ing out what it is.4© Where the question of misjoin- 
der of causes of action is fairly before the court on 
motion to state and number separately, and the court 
decides that only one cause of action is stated, such 
decision does not conelude plaintiff from subsequent- 
ly raising the question of misjoinder by demurrer.*® 
An order requiring an amended complaint separately 
stating and numbering the causes of action set forth 
in the original complaint is complied with where the 
amended complaint merely sets up one cause of ac- 
tion.47 Refusal to obey an order to state and num- 
ber separately several causes of action will authorize 
the court to dismiss the action,4® without prejudice 
to a future one,*® or the complaint may be stricken 
from the files.°° 

[§ 1036] 6. When Motion Does Not Lie. In gen- 
eral, a motion to make more definite and certain, or 
more specific, will not lie where the allegations of the 
pleading against which it is directed are adjudged 
sufficiently definite, certain, or specific to inform the 
opposing party of the nature of the cause of action 
or defense.*1 As illustrative of this principle, cases 
in which motions to make more definite and certain 
or more specific have been denied, on the ground that 
the pleadings were sufficiently definite, certain, or 


Ansley v.| 29 Misc. 162, 60 NYS 162. 
576, 166 NYS 46. O’Connor v. Virginia Pass., etc., 
Wieser | Co., 184 N. Y. 46, 76 NE 1082. 
Gos, LORIN GS 47. Steere v. Mc@omb, 71 Colo. 190, 


205 P 526; O’Reilly v. Skelly, 117 
App. Div. 559, 562, 102 NYS 884, 886. 
48. FHisenhouer v. Stein, 37 Kan. 
15, P 1673) Jacksons County ve 
Hoaglin, 5 Kan. 558; Miskimmons v. 
Moore, 10 Wyo. 41, 65 P 1000. 

49. See cases supra note 48. 

Hall v. Cudahy, 46 Colo. 324, 
104 P 415. 

51. U. S.—Bernstein v. Biscayne 
View Corp., 16 F. (2d) 1010. 

Ariz— Swansea Lease, Inc. v. Wil- 
lison, 28 Ariz. 581, 238 P 389. 
—American Surety Co. Vv. 
Black, 125 Ark. 464, 188 SW 1164. 

Colo.—Du Bois v. Denver First Nat. 
Bank, 43 Colo. 400, 96 P 169. 

Ind.—Fauvre Coal Co. v. Kushner, 
188 Ind. 314, 123 NE 409; _U. S. Rail- 
road Administration v. Monahan, 79 
Ind. A. 673, 137 NE 778, 138 NE 785; 
Cleveland, etc, R. Co. v. Mann, 76 
Ind. A. 518, 132 NE 646. 

Towa.—Kenwood Lumber Coxe ave 


62 Nebr. 
Toledo Lumber 


See 


993. (7) Breach of warranty. Call | 224 P 57; Armstrong, 201 Iowa 888, 208 NW 
HFlardware Corp. v. Duggan, 216 App. | 505, 192 P 747; Small v. Small, 107 | 371, ? 
Div. 514, 215 NYS 581. (8) Conver- Kan. 122, 190 P 623; Mullarky v. Kan.—Brumley v. Thompson, 106 


sion. Krauss Engineering Co. v. Mc- 
Kinnon, 66 Mise. 181, 121 NYS 2396. 


(9) Demurrage charges. Erie R. Co. | Ambrose v. 


Manker, 102 Kan. 92, 170 P 31; 
v; Hudson, 99 Kan 65,-160 P 1019; 
Parrott, 
Peo. v. Tweed, 63 N. Y. 194; 


Cribb | Kan. 67, 186 P 986. 
Ky. —Turner v. Ward, 201 Ky. 295, 
28 Kan. 693;| 256 SW 3389. 


Henry v. 


Va. Hilton, 71 App. Div. .%545,) 157 63 Minn.—Tierney v. Minneapolis, etc., 
NYS 733. (10) Divorce on ground of | Gulf Coast Drilling Co., 56 Okl. 604,]R. Co., 31 Minn. 234, 17 NW 377. 
indignities. Hanks v. Hanks, 27 Wyo.|156 P 321; Southern Surety Co. v. Mo.-Walsh v. Pulitzer Pub. Co., 
65, 191 P1077, 192 P 689. (11) Fraud. | Waits, 45 Okl. 513, 146 P 431. 183 SW 587. 

Lee v. Brown, 139 App. Div. 669, 124 {a] Error in refusing (1) is not N. Y.—Kelly v. Kelly, 12 Misc. 457, 
NYS 204. (13) Fraudulent breach of | ground for reversal of judgment.| 34 NYS 255; Cook v. Matteson, 11 
contract. Beaty v. Carolina lL. Ins. | Mansfield _v. Shipp, 128 Ind. 55, 27) NYS 572, 19 NYCivProc 321. 


Connls4tS! Cried) SE 6812 yoG13)In-= 


NE 427; Wabash, etc., R. Co. v. Rook- 


Oh.—Barron v. Pittsburgh Plate 


junction to restrain violation of zon- 
ing ordinance. Great Neck Estates 
vy. Bemak, 128 Misc. 441, 218 NYS 


359. (14) Mandamus to compel as- 
signment of tax certificates. Lackey 
vy. Killey, 80 Colo. 408, 252 P 351. 


(15) Misappropriation ‘of corporate 
funds. Deininger v. Ward, 218 App. 
Dives 285-218 SNYS" 337-2 (16), wNui- 
sance. Schenectady Holding Co., Ine. 
v. New York Cent. R. Co., 225 "App. 
Div. 479, 233 NYS 495. (17) Stock- 
holder’s action to restore to corpora- 
tion property claimed to have been 
diverted through wrongful acts of 
defendants. Baker -v. Baker, 122 
Mise. 757, 204 NYS 11 [aff 212 App. 
Div. 850 mem, 209 NYS 809 mem]. 
“(18) Trespass. Habig v. Parker, 76 


[49 C. J.—47] 


er, 90 Ind. 581; Pierce v. Walton, 20 
Ind. A. 66, 50 NE 309. Contra Provi- 
dcnivirust' Co. v8 Coron...) siant AL 
431, 49 P 345. (2) Error in refusing 
to sustain such a motion is without 
prejudice when the court instructs 
the jury that recovery can be had 
on but one of the causes of action 
pleaded. St. Paul F. & M. Ins. Co. v. 
Gotthelf, 35 Nebr. 351, 53 NW 187. 

43. Henry v. Gulf Coast Drilling 
Co., 56 Okl. 604, 156 P 321. 

44. Scanlon vy. Mexico First Nat. 
Bank, 218 App. Div. 808, 218 NYS 
247; Cockayne v. Healey, 189 App. 
DIVA sso; Lis NYS. 210; (Blakes v. 
Barnes,.9 NYS 933. 

45. Loew v. Ostreicher, 114 Misc. 
404, 186 NYS 694; Daly v. Wolaneck, 


eae Co., 10 OhS&CP 114, 7 OhNP 


Okl. TE Sek e v. Beman, 32 Okl. 
818, 124 P 289 
=o Or-—Hills v. Shaw, 69 Or. 460, 137 

Porto Rico.—Carlo vy. Ferrer, 27 
Porto Rico 203. 

S. C.—Nelson v. Atlantic, etc., Co., 
LLC ots (Os) als OEMS aa) 

Ss. D.—Sando v. Roberts County, 36 
S. D. 556, 156 NW 64. 

Va.—Morriss v. White, 146 Va. 553, 
131 SE 835. 

Wash.—Connecticut Inv. Co. v. 
Yokom, 106 Wash. 693, 180 P 926. 

Que.—Saunders v. Deavitt, 15 Que. 
Pr. 329 


And see supra §§ 1030, 1032; and 
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specific as against such motions, will be found in the 
A pleading will not be ordered to be made 
more definite and certain or specific, on motion, where 
the uncertainty is removed by allegations appearing 
in another Sig of the pleading ;°* or if the pleading 
is rendered certain by reason of a presumption which 
the law authorizes respecting it;°* or where the de- 


note.°? 


cases infra note 52. 

[a] “Certainty to a common intent 
is all that is necessary, generally, 
even, on a motion to make more defi- 
nite and certain.’’ Downer v. Tubbs, 
152 Wis. 177, 179, 139 NW 820. 

52. See cases infra this note. 

{a] Pleadings held _ sufficiently 
certain as against motion.—(1) Ac- 
count. Connecticut Inv. Co. v. Yok- 
om, 106 Wash. 693, 180 P 926. -(2) 
Action against beneficial association 
for death benefit. Oleske v. Piotrow- 
ski, 71 Ind. A. 136, 124 NE 299. —(3) 
Action by wife for proceeds of home- 
stead crops applied in payment of 
treatment of husband in state hos- 
pital. Sando v. Roberts County, 36 
S. D. 556, 156 NW 64. (4) Action for 
accounting between partners. Iles v. 
Jordan, 87 Ind. A. 220, 159 NE 28. 
(5) Action for damages from faulty 
construction of a building. Ekstrand 
Vin Barth, 41s Washi. 321; 183. PU 305: 
(6) Action on check. Knickerbocker 
Trust Co. v. Miller, 149 App. Div. 685, 
133 NYS 989. (7) Action on note. 
Kenwood Lumber Co. v. Armstrong 
201 Iowa 8388, 208 NW 3871. (8) Ac- 
tion to establish title to lands. Carlo 
v. Ferrer, 27. Porto Rico. 203. (9) 
Alienation of affections. Rainwater 
v. Emberton, 158 Ark. 573, 250 SW 
866. (10) Assault. Gould v. Mc- 
Laughlin, 112 NYS 518. (11) Bank’s 
refusal to pay note given by deposi- 
tor. Weinberg v. Public Nat. Bank, 
194 NYS 826 [aff 203 App. Div. 843 
mem, -l96)SNYS 957. mem]. (12) 


Breach of contract for payment of. 


money on stated condition. Lesem v. 
Elarrisamlogs Wan.) 222,00 1698 9.59% 
Pope Mfg. Co. v. Rubber Goods Mfg. 
Co:,, 100, App. Div.-353, 91 NYS 826. 
(13) Breach of contract to assist in 
sale of property. Pearce v. Weidec- 
meyer, 52 Misc. 456, 102 NYS 505. 
(14) Breach of contract to. convey 
land. Grau v. Grau, 37 Ind. A. 635, 
77 NE 816. (15) Breach of contract 
to give promisor part of money to be 
collected from sale. Guynn v. Daugh- 
erty, 53 Ind: A. 598,.102 NE 147. 
(16) Breach of contract to pay debt 
of third party out of proceeds of lat- 
ter’s property turned over to prom- 
isor. Schroyer v. Ruffhead, 122 Kan. 
767, 253 P 414. (17) Contest of a 
will. Phillips v. Gammon, 188 Ind. 
497, 124 NI 699. (18) -Destruction 
of public drain. Kelsay v. Chicago, 


CLC Rar COnmal ainda. AvigL28) 85 ING 
522. (19) Foreclosure of mechanic’s 
lien. Haehnel v. Seidentopf, 63 Ind. 
A. 218, 114 NE 422. (20) Fraud. 


Day v. Day, 98 App. Div. 314, 90 NYS 
680. (21) Goods sold and delivered. 
U. T. Hungerford Brass, etc., Co. v. 
Brady, 172 App. Div. 641, 158 NYS 
806; Friedman v. Denousky, 122 App. 
Div. 258, 106 NYS 740. (22) Insur- 
ance. Attna L. Ins. Co. v. Duncan, 
1655 Ark 239530) 264) SW) pSd050 Lnter= 
Southern L. Ins. Co. v. Ransom, 149 
Ark. 517, 232 SW 754; Northwestern 
Trading Co. v. Western Live Stock 
Ins. Co., 181 Iowa 853, 165 NW 115. 
(23) Legal services. Smythe  v. 
Cleary, 127 App. Div. 555, 111 NYS 
872. (24) Libel. Walsh vy. Pulitzer 
Pub. Co., (Mo.) 1883 SW 587; Adi- 
rondack Record v. Lawrence, 193 NYS 
122 [rev on other grounds 202 App. 
Div. 251, 195 NYS 627]. (25) Mal- 
practice. Sartin v. Springfield Hos- 
pital Assoc:, (Mo.) 195 SW _ 1037; 
Hills v. Shaw, 69 Or. 460, 137 P 229. 
(26) Money due under contract of 
sale. Turner v. Ward, 201 Ky. 295, 
256 SW 389. (27) Money had and 
received. Speck v. Kramer, 84 Ind. 


PLEADING 


A. 646, 151 NE 37. (28) Money held 
in trust for use and benefit. Goupille 
v. Chaput, 43 Wash. 702, 86 P 1058. 
(29) Money paid under duress. Amer- 
ican R. Express Co. v. Hicks, 198 Ky. 
549, 249 SW 342. (30) Negligence. 
Swansea Lease, Inc.:v. Willison, 28 
Ariz. 581, 238 P 389; Louden Irr. Ca- 
nal, etc., Co. v. Neville, 75 Colo. 536, 
227 P 562; Seeing Denver Co. v. 
Morgan; 66) Colo. 565; 1855 PP 3395 
Cleveland, ete., R. Co. v. Bowen, 179 
Ind. 142, 100 NE 465; Pittsburgh, 
ete, Ri Co; v« Simons, 168 Ind.’ 333; 
79 NE 911; Diamond Block Coal Co. 
v. Cuthbertson, 166 Ind. 290, 76 NE 
1060, 73 NE 818; Illinois Cent. R. Co. 
v. Cheek, 152 Ind. 663, 53 NE 641; 
Pennsylvania R. Co. v. Winamac Ce- 
ment Products Co., 87 Ind. A. 649, 154 
NIE 772; United Tel. Co. v. Barva, 
83 Ind. A. 61, 147 NE 716; Payne v. 
Burnett, 78 Ind. A. 64, 133 NE 147; 
Chicago, etc., R. Co. v. Boyd, 73 Ind. 
A. 118, 124 NE 701; Cleveland, etc., 
Ri Cot vay Jones, 51 pind An 245, 599 
NE 503; Baltimore; etc., R. Co. v. 
McOsker, 44 Ind. A. 255, 88 NE 950; 
Louisville, ete., Tract. Co. v. Leaf, 40 
Ind, A. 214, 79 NE 1066; Browning 
v. Wells, (Mo. A.) 219 SW 665; Shunk- 
amolah vy. Potter Delco, 131 Okl. 272, 
268 P 270; Nelson v. Atlantic, etc., 
Co.,-107 S. C. 1,°92 SE 194; Miles: Vv; 
Charleston Light, ete., Co., 87 S. C. 
254, 69 SE 292; Shaver v. Grendel 
Mills, 74 S: C. 430, 54 SH 610. (31) 
Reformation of deed on ground of 
mistake. Cook v. Knight, 106 S. C. 
310, 91 SE 312. (32) MReplevin. 
Hutchings v. Cobble, 30 Okl. 158, 120 
P1013. (88) Rescission by infant of 
agreement to purchase land. Bern- 
stein v. Biscayne View Corp., 16 F. 
(2d) 1010. (384) Slander. Johns v. 
Cooper, (Iowa) 205 NW 791. °(85) 
Stockholder’s action to recover on be- 
half of corporation loss and damage 
sustained by reason of negligence of 
individual directors. Kavanaugh vy. 
Commonwealth Trust Co., 45 Misc. 
201, 91 NYS 967 [aff 99 App. Div. 620, 
SAIN Sa O99 (Caiteenl SemNet Vion AL Sle 
NE 562)]. (36) Stockholder’s action 
to restore to corporation property al- 
leged to have been wrongfully di- 
verted by officers and directors. Bak- 
er v. Baker, 122 Misc. 757, 204 NYS 
11 [aff 212 App. Div. 850 mem, 207 
NYS 809 mem]. (387) Suit for re- 
moval of trustee. Rooker y, Fidelity 
Trust Co., 191 Ind, 141, 131 NE 769. 
(38) Suit to have plaintiff declared 
adopted daughter of deceased. Crad- 
dock v. Jackson, (Mo.) 2238 SW 924. 
(39) Trespass. Morriss v. White, 146 
Va. 5538, 181 SE 8385. (40) Work and 
labor. Huntington Fuel Co. v. Mc- 
Ilvaine, 41 Ind. A. 328, 82 NE 1001. 
(41) Work performed and material 
furnished. Ryan y. Parker, 47 Ind. 
A. 698, 95 NE 344. (42) Wrongful 
death. Baltimore, ete., R. Co. v. Ber- 
don, 195 Ind. 647, 145 NE 2, 150 NE 
407 [superseding former op. 143 NE 
677]; Terre Haute, etc., Tract. Co. v. 
Ferrell, (Ind. A.) 164 NE 307; Mor- 
lan v. Hutchinson-Hyatt, 116 Kan. 
86, 225 P 789; Louisville, etc., R. Co. 
v. Parker, 165 Ky. 658, 177 SW 465 
fate 242,00 S213. s7esct 4760 sLs ed: 


119). 
53. Cincinnati, etce., R. Co. v. Lit- 
tle, 190 Ind. 662, 131 NE 762; Barron 


v. Pittsburg Plate Glass Co., 
OhS&CP 114, 7 OhNP 528. 

54 Molyneux y. Julius, 184 Iowa 
816, 169 NW 131; Knauss v. Gruen- 
wald, 156 Iowa 38381, 136 NW _ 690; 
Burkert v. Bennett, 35 Misc. 318, ‘71 
NYS 144. 
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feet is of a trivial character;°® or where the requi- 
site information is not within the knowledge or reach 
of the pleader ;°° or where it appears that the moving 
party already has or can obtain sufficient knowledge 
or information,®* or as much information as the 
pleader,®® or is in a position for knowing the facts 


[a] Thus a motion to make an an- 
swer more definite by stating wheth- 
er each defense is a partial or com- 
plete defense should be denied, where 
the code provides that if a defense is 
not pleaded as a partial defense, it is 
to be taken as a complete defense. 
Burkert v. Bennett, 35 Misc. 318, 71 
NYS 144. 

55. Gibson v. Schwannecke, 139 
App. Div. 53, 123 NYS 506; Gibson 
v. McDonald, 139 App. Div. 51, 123 
NYS 504. 

[a] Thus designation of matters 
in an answer as “a fifth and further 
answer,” instead of “defense,’’ is a 
trivial defect which cannot possibly 
prejudice or mislead plaintiff. Gib- 
son v. Schwannecke, 139. App. Div. 538, 
123 NYS 506; Gibson v. McDonald, 
139 App. Div. 51, 123 NYS 504. 

56. Colo.—Denver, ete., R. Co. v. 
Witello; 21 Colo.» A. 51j)l2L UR sanz 

Ind.—Corn's v. Clouser, 137 Ind. 
201, 36 NE 848; Louisville, ete. R. 
Co. v. Balch, 105 Ind. 93, 4 NE 288; 
Wheelock v. Barney, 27 Ind. 462; 
Baltimore, ete., R. Co. v. Countryman, 
16 Ind. A. 139, 44 NE 265. 

Kan.—Atchison, ete., R. Co. v. Da- 
Vis 7 Onicane BOGS 09. Puls 0: 

Minn.—Orth v. St. Paul, ete. R. 
Co., 43 Minn. 208, 45 NW 151. 

Mo.—Benjamin v. Metropolitan St. 
R. Co., 245 Mo. 598, 151 SW 91. 
oene Y.—Kellogg v. Baker, 15 AbbPr 

[a] Where pleader has no knowl- 
edge or information to sustain in- 
definite allegations objected to, such 
allegations may be_ stricken out. 
Fugh v. Winona, etc., R. Co., 29 Minn. 
390,.18 NW 189. 

57. U. S.—Cascaden v. Bell, 257 
Fed. 926, 169° CCA 76: 

Ariz.—Southern Casualty Co. v. 
Hughes, 2638 P 584; Reiniger v. Bes- 
iey, 16 Ariz. 161, 168, 141 P 574 [cit 
Cyc}. 

Colo.—National Fuel Co. v. Green, 
50 Colos 307, 115°RP) 17.09. 

Ind. —Haskell, etce., Car Co. vV.0T RrzZ0p; 
L90F Inds 35, 128 NE 401 [superseding 


op. (A.) 123 NE 182]; Pittsburgh, 
etc., R. Co. v. Simons, 168 Ind. 333, 
79 NE. -914% 


Louis, etc.) Rae Cow 
French, 56 Kan. 584, 44 P 12. 

N. M.—Sherman v. Hicks, 14 N. M. 
439, 94 P 959. 

N. Y.—West_ v. O'Neill, 14 Misc. 
235, 35 NYS 714% Peo. vw. New York 
City Cent. Under-Ground R. Co., 15 
NYS 225. 

* Okl.—Schaff v. Coyle, 121 Okl. 228, 
249 P 947. 

S. C.—Hughes v. Orangeburg Mfg. 
Co.; 81. S.. C. 854, 62. SE 404. 

See Ireland v. Ward, 51 Or. 102, 
93 P 982 (a motion to make a com- 
plaint more definite and certain is 
properly denied where, on the argu- 
ment, plaintiff's counsel explained 
the meaning of a term used, and de- 
fendant’s counsel stated that that 
was all he wanted to know). 

58. U. S.—Herklotz vy. Chase, 32 
Fed. 433. 

Ariz.—Reiniger v. Besley, 16 Ariz. 
LGR LAPS 67 

Ind. —Haskell, etc. .Car Co. v. 
Trzop, 190 Ind. 35, 128 NE 401 [sup- 
erseding op. (A.) 128 NE 182]. 

lowa.—MecManus v. Mullin, 165 NW 
58+’ Dr!) Blair Medical Go: Vv.) UswS: 
Fidelity, etce., Co., 89 NW 20. 

Kan.—Missvuri Pac. R. Co. v. Mer- 
rill, 40 Kan. 404, 19 P 7938. 

Oh,.—Booco v. Mansfield, 66 Oh. St. 
121, 64 NE 115. 


Or.—Crane v. Tillamook County 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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superior to the position of the pleader;°® or where 
-the facts sought are peculiarly within the knowledge 
of the moving party ;°° or where the details called for 
pertain to the case or defense of the moving party ;°1 
or merely in order to allow the moving party to de- 
mur to the pleading as revised;°? or where it is 
sought merely to have the party state conclusions 


PLEADING 


of law,°* or make more definite or introduce alle- 


ponent Dist. No. 14, 95 Or. 644, 188 

[a] Rule does not apply to a cor- 
poration party.—Texas Standard Cot- 
ton Oil Co. v. Mutual F. Ins. Co., 58 
Hun 560, 12 NYS 900. 

[b] Public records.—A pleading 
will not be required to be made more 
definite and certain in respect of 
matters which are public records 
equally accessible to both parties. 
Port Townsend v. Trumbull, 40 Wash. 
386, 82 P 715. 

59. Baltimore, Go; 
Burtch, 192 Ind. 199, ae NE B58; 
Madden v. Wilcox, 174 Ind. Gols 91 
NE 933 [aff (A.) 88 NE 871]; Louis- 
wille--ete..7 Traety' Co. “vy, Lloyd; “53 
Ind! A. 39, 105. NE’ 519: 


etc., 


60. Colo.—Union Gold Min. Co. v. 
Crawford, 29 ‘Colo. 514, 69 P6005 
Denver, ete., R. Co. v. Vitello, 21 


Colom Ar bl, Sel ad PI 2 [cit Cyc]. 

Ind.—Knieckerbocker Ice Co. v. 
Gray, 171 Ind. 395, 84 NE 341; Out- 
ing Kumfy-Kab Co. v. Ivey, 74 Ind. 
A. 286, 125 NE 234;- Rock Oil Co. v. 
Brumbaugh, 59 Ind. A. 640, 108 NE 
260; Terre Haute Brewing COON: 
Ward, 56 Ind. A. 155, 102 NE 395, 105 
NE 538. 

Kan.—Security Nat. Bank v. Home 
Nat. Bank, 106 Kan. 303, 187 P 697. 

Ky.—Georgia Casualty Co. v. Buck- 
horn Coal, etc., Co., 205 Ky. 593, 266 
SW 251. 

Mo.—Walsh v. Pulitzer Pub. Co., 
183 SW 587; Benjamin vy. Metro- 


politan St. R. Co., 245 Mo. 598, 151 
SW 91. 

Oh.—Barron v. Pittsburg Plate 
ee Co., 10 OhS&CP 114, 7 OhNP 

Pa.—Steelman v. sOuekeD City F. 
ins Co., 10) ‘Pa.. Co; 

[a] Thus, in an ives against a 


railroad company for negligently 
causing death, a motion will not lie 
to make the complaint more specific 
and certain by alleging which of de- 
fendant’s employees negligently per- 
mitted the loosening of the cars, such 
fact being peculiarly within the 
knowledge of defendant, and being 
unavailable to plaintiff. Denver, etc., 

Co. v. Vitello, 21 Colo. A. 51, 121 
By Lie, 

61. Ark.—MeCollum v. Neimeyer, 
148 Ark. 147, 229 SW 7. 

Conn.—Cox v. Cronan, 82 Conn. 175, 
72 A 927, 135 AmSR 268. 

Ind.—Buck vy. Indiana Constr. Co., 
79 Ind. A. 329, 138 NE 356; Stenger 
v. Metropolitan L. Ins. Co., (A.) 123 
NE 418; Baltimore, etc., AE (86 Ree 
McOsker, 44 Ind. A. 255, 88. NE 950. 

Iowa.—Sullivan v. Gaul, 198 Iowa 
630, 200 NW 12; Barnes v. Century 
Sav. Bank, 149 Iowa 367, 128 NW 
541. See Gemricher v. Houge, 134 
NW 1094 (where, in an action for 
breach of warranty of a horse, with 
respect to the results of his sery- 
ices in breeding, the real defense is 
that no warranty was made, a ino- 
tion requiring plaintiff to amend by 
giving details as to the services will 
be denied). 


Nebr.—Vanderveer v. Moran, 79 
Nebr. 431, 112 NW 581. 
Oh.—Anonymous, 4 Oh. Dec. (Re- 


print) 234, 1 ClevLRep 148. 

Or.—L. D. Powell Co. v. Wiest, 117 
Or 187-242 P 624. 

[a] Thus (1) in an action for per- 
ednal injuries resulting from negli- 
gence, a motion to make the com- 
plaint more specific by stating par- 
ticulars relating to contributory neg- 
ligence on the part of the plaintiff 
will be overruled. MBaltimore, etc., 


R. Co. v. McOsker, 44 Ind. A. 255, 88 
NE 950. (2) In an action in which 
the statute of limitations is purely 
a matter of defense, a plaintiff will 
not be compelled, on defendant’s mo- 
tion to make the complaint more 
specific, to set forth facts which will 
show that he is barred by the stat- 
ate from maintaining the action. Mc-. 
Collum v. Neimeyer, 148 Ark. 147, 229 
SW 7. (8) Where a complaint on a 
judgment unnecessarily states that 
defendant is entitled to an offset 
against the judgment, a motion by de- 
fendant that the amount of the off- 
set be stated will be denied, the fact 
and amount of the offset being mat- 
ters of defense which could be plead- 
ed in the answer. Cox v. Cronan, 82 
Conn=-175, 72) Av927, 135 AmSR_ 268. 

62. Johnson v. Wilcox, ete., Sew- 
ing-Mach. Co., 25 Fed. 373; McCollum 
v. Neimeyer, 148 Ark. 147, 229 SW 
7; Wiston ‘v. Nail,/63 Okl. 212, 164 P 
467; Multnomah County v. Willam- 
ette Towing Co., 49 Or. 204, 89 P 
389. But see W. H. Mullins Co. v. 
Jacob Freund Roofing Co., 5 OhNPNS 
1, 3 (“The defendant had the right, 
if he could do so by the use of the 
interlocutory motion provided by our 
code, to compel plaintiff to simplify 
his petition and put it into such 
form as to make it fairly and prop- 
erly the object of a demurrer if in- 
sufficient in law, rather than to wait 
for a trial on the merits’); Williams 
V, almond, 09. S. Cy 459, 61 SBE 79 
(holding that, where a lessee sues for 
breach of contract between him and 
the lessor’s agent, and it does not ap- 
pear from the complaint whether 
plaintiff intended to allege that the 
agent was authorized in writing or 
by parol to make the contract, de- 
fendant’s remedy, if written author- 
ity is essential, is by motion to make 
the complaint more definite and cer- 
tain, to the end that she might de- 
mur if it should be alleged that the 
authority was given by parol). 

63. Import Chemical Co. v. Forst- 
er, 172 App. Div. 406, 158 NYS 409; 
Peo. v. New York City Cent. Under- 
Ground R. Co., 15 NYS 245 [app dism 
129 N. Y. 621 mem, 129 NE 1029 
mem]. 

[a] Whether actual or anticipa- 
tory breaches are relied on cannot be 
required to be shown on motion to 
make a complaint more definite and 
certain, since such showing would 
be a conclusion of law from the trots 
alleged. Import Chemical Co. 
re hil 172 App. Div. 406, 158 NYS 


64. U. S.—Lee Lash Co. v. North- 
Bh itis Cons. Milling Co., 217 Fed. 

Ark.—Choctaw, etc., R. Co. v. Rolfe, 
76 Ark. 220, 88 SW 870. 

Ind.—Knox v. Trafalet, 94 Ind. 346; 
Louisville, ete., Tract. Co. v. Leaf, 40 
Ind. A. 214, 79 NE 1066; Indiana 
Stone Co. v. Stewart, 7 Ind. A. 563, 
34 NE 1019. 

Iowa.—Schoonover v. Hinckley, 46 
Iowa 207. 

Mo.—Walsh vy. Pulitzer Pub. Co., 
183 SW 587. 

Nebr.—McDuffie_ v. 27 
Neve: 880. 48 NW 123. 

. Y.—Deininger v. Ward, 218 App. 
Div. 235, 218 NYS 337; Fischer. v. 
Hobbs Wall Paper Co., 177 App. Div. 
653, 164 NYS 6238; Davidson v. Selig- 
man, 51 N. Y. Super. 47; Pearce v. 
Weidemeyer, 52 Misc. 456, 102 NYS 
505; Cook v. Matteson, 11 NYS 572; 
Parshall v. Tillou, 13 HowPr 7. 

Oh.—Shoemaker v. Dayton, etc., R. 


Bentley, 
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gations which are irrelevant, redundant, superfluous, 
or surplusage,°* or immaterial; SEO where the plead- 
ing is already as definite and specifie as the laws of 
pleading require,®® or the nature of the case allows.°? 
Nor will the motion be granted when the result would 
be to compel the party to plead or disclose his evi-. 
dence,°® or to plead matters in avoidance of his own 


Co., 10 Oh. Dec. (Reprint) 252, 19 
CincLBul 322; Miller v. Caskey, 4 
Oh. Dec. (Reprint) 236, 1 ClevLRep 


148. 

S. D.—Filbert v. Hamilton, 43 S. 
D. 626, 181 NW 838. 

Wis.—McCarville v. Boyle, 89 Wis. 
651, 62 NW 517; Door County v. 
Keogh, 77 Wis. 24, 45 NW 937; Spens- 
ley v. Janesville ‘Cotton Mfg. Co., 62 
Wis. 549, 22 NW 574. 

65. Rich v. Fry, 196 Ind. 303, 146 
NE 393, 148 NE 202; Cincinnati, etc., 
R. Co. v. Little, 190 Ind. 662, 131 NE 
762; Kelsay v. Chicago, etc, RS Coy 
41 Ina. seo 128, 81 NE 522; Indiana 

Stewart, 7 Ind. A. 563, 34 
NE 1019; Gérnell v. Haight, 87 Nebr. 
508, 127 NW 901; Orr v. Hamburg- 
American Line, 164 App. Div. 805, 
150 NYS 268; Mendelson v. Margu- 
lies, 157 App. Div. 666, 142 NYS 825; 
Smith: ‘v, ‘Trafton, (26 N.3 ¥. 7 Super. 


709; Maretzek v. Cauldwell, 25 N. Y. 
Super.) (15; LoS AbbRir 35. 
[a] Matter in mitigation (1) if im- 


material is not subject to a motion 
to make more definite and certain. 
Smith v. Trafton, .26 N. ¥...Super: 
709. (2) But if material it is so sub- 
ject. Hatch v. Matthews, 9 Misc. 
307, 30 NYS 309 [aff 85 Hun 522, 33 
NYS 332]. 

[b] Where the names of persons 
who performed certain acts are im- 
material to the cause of action, the 
comovlaint will not be required to be 
made more definite and certain by 
ets such names. Kabat v. 
Moore, 48 Oh. 191, 85 P 506. 

66. Walker v. Larkin, 127 Ind. 100, 
26 NE 684; Louisville, etc., Tract. Co. 
v. Lloyd, 58 Ind. A. 39, 105 NE 519; 
Brown vy. Chillicothe, 122 Iowa 640, 
98 NW 502; Newcom v. Dubois, 95 
Iowa 194, 63 NW 677; Christie v. 
Missouri Pac. R. Co., 94 Mo. 453, 7 
SW 567; MacDonald v. Winchester 
Repeating Arms Co., 102 App. Div. 
375, 92 NYS 618; Warner v. James, 
94 App. Div. 257, 87 NYS 976; Smith 
v. Irvin, 45 Misc. 262, 92 NYS 170; 
Warsawer v. Hotchkiss, 27 NYS 491; 
Stern v. Ladew, 22 NYS 116. And 
see Supra text and note 52. 

[a] Definition of juridical expres- 
sions.—A motion will not lie for the 
definition of purely juridical expres- 
sions used in a pleading, it not be- 
ing within the province of parties to 
define such expressions. Saunders v. 
Deavitt, 15 Que. Pr. 329. 

[b] Language of statute.—Where 
grounds in a will contest are stated 
in the language of the statute, a mo- 
tion, to make the complaint more 
specific will be denied. Phillips v. 
Gammon, 188 Ind. 497, 124 NE 699; 
McDonald v. McDonald, 142 Ind. 55, 
41 NE 336; Bowman vy. Phillips, 47 
Ind. 341. 

67. Cleveland, etc., R. Co. v. Snow, 
37 Ind. A. 646, 74 NE 908; Fletcher 
Bros. Co. v. Hyde, 36 Ind. A. 96, 75 
NEO Orthe va St seaull Ctenmeyn Cor 
43 Minn. 208, 45 NW 151; Tierney 
v. Minneapolis, ete., R. Co., 31 Minn. 
234, 17 NW. 377. 

68. Ariz 16 
Ariz. 153, 141 P 736. 

Ark.—A¢ttna L. Ins. Co. v. Duncan, 
165 Ark. 395, 264 SW 835; American 
Surety Co. v. Black, 125 Ark. 464, 188 
SW 1164. 

Colo.—Reorganized Catlin Cons, Ca- 
nal Co. v. Hinderlider, 80 Colo. 522, 
253 P 389; Commonwealth Co. v. 
Nunn? Colo: Ay 117. 67 ‘Po 42. 

Ind.—State Bd. Tax Comrs. vy. Mc- 
Daniel, 199 Ind. 708, 160 NE 347; 
Madden v. Wilcox, 174 Ind. 657, 91 
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pleading,®® or to change the form and substance of 
his cause of action.’° So the motion will not reach 
the omission to attach an instrument as an exhibit,*? 
although it has been held proper to require, under 
such motion, the setting up of a copy of a writing 
referred to in a pleading;*? nor will it reach indefi- 
niteness in the prayer for relief ;7* nor indefiniteness 
in any other respect which does not cause prejudice 
to the other party.74 Likewise the motion will not 
be granted where it is not directed against vague or 
uncertain allegations of a pleading, but seeks merely 
to require defendants to insert in the answer new 
and independent allegations prepared and framed by 
movant.7> Where defendant, in default of an an- 
swer, apples for leave to file out of time a motion 
requiring the petition to be made more definite and 
certain, but makes no showing that he has any valid 
NE 933 [aff (A.) 88 NE 871]; Terre 


Haute, etce., Tract. Co. v. McDermott. 
82 Ind. A, 134, 144 NE 620, (A.) 141 


356. 


PLEADING 


‘pleading of evidence.—Van Bibber v. 
Willman Fruit Co., (Mo. A.) 234 SW 


[§§ 1036-1037 


defense, the motion is properly denied.*® 

Facts properly ascertainable through a bill of par- - 
ticulars should not be required to be supplied on mo- 
tion to make a pleading more definite and certain.’? 

[§ 1037] 7. Compliance with Order; Effect of 
Failure or Refusal To Comply.78 Substantial com- 
pliance with an order granted on motion to make a 
pleading more definite and certain has been held suf- 
ficient.‘® Cases in which compliance has been held 
sufficient will be found in the note.5° Where an or- 
der has been properly granted to make a pleading 
more definite and certain or more specific, failure 
or refusal to comply therewith is an act of con- 
tempt,§! and the action may,*? and, according to some 
authorities, must,8* be dismissed, without preju- 
dice,®* at least in the absence of reasonable and prop- 
er excuse,®® an exception being made where compli- 
damage by alleged libel. Burghardt 


v. Scioto Sign Co., 179 Iowa 397, 161 
NW 458. (2) As setting out names 


NE 3:62; Outing Kumfy-Kab Co. v. Pleading matters of evidence gen-| of persons to whom alleged libel was 
Ivey, 74 Ind. A. 286, 125 NE 234;] erally see supra § 16. published. Burghardt v. Scioto Sign 
Louisville, ete., Tract. Co. v. Lloyd, 69. Reorganized Catlin Cons. Ca-|.Co., supra. (3) Where an order re- 
BSa ind aA 39% 405 NE 519. nal Co. v. Hinderlider, 80 Colo. 522, quires a more specific statement, im 

Iowa.—Sloanaker v. Howerton, 182] 253 P. 389; Barnes v. Century Sav.]an action for libel, of names of re- 
Iowa 487, 166 NW 78; Northwestern | Bank, 149 Iowa 367, 128 NW 541. cipients of a letter who resided in 
Trading ‘Co. v. Western Live. Stock 70. Hayden v. Astoria, 74 Or. 525, | the state, an amendment naming some 
Ins, ©o;, 128i Towa, 853,. 165. NW, 1155, 145. P1072. persons who resided in the state, 
Barnes v. Century Sav. Bank, 149 71. Safford v. Merrell, 4 Oh. Dec. | together with others outside the state, 
Iowa 367, 128 NW 541. (Reprint) 233, 1 ClevLRep 146;]is not violative of the order by rea- 

Kan.—Babb v. Carson, 116 Kan. |Pvans v. Goist, 90 Wash. 100, 155 P| son of naming such others. Burg- 
690, 229 P 76; Scott v. Shewell, 100] 780. See White v. Williamsburg, 213] hardt v. Scioto Sign Co., supra. See 
Kan. 466, 164 P 1061; Jackson v.|Ky. 90, 280 SW 486 (motion for rule} Crum vy. Emmett, 191 Iowa 797, 183 
Uncle Sam Oil Co., 97 Kan. 674, 156] to file is the proper procedure for | NW 383 (where, in an action on a 
P 756. failure to file copies of writings). 


Ky.—Scott v. Wheat, 216 Ky. 655, 
288 SW 291; Turner v, Ward, 201 


But see Gibson v. Ray, 89 SW 474, 28 
Kyl 444 (where a requirement that 


note, defendant’s amended answer, 
made after plaintiff's motion to com- 


Ky. 295, 256 Sw 389. 

Minn.-—Bowers v. Schuler, 54 Minn. 
99, 55 NW 817; Todd v. Minneapolis, 
éte., RR." Co., 37 Minn. 358; oD IN Woe 
Lee v. Minneapolis, ete., R. Co., 34 
Minn. 225, 25 NW 399. 

Mo.—Walsh vy. Pulitzer Pub. Co., 
183 SW 587. 

N. Y.—Fischer v. Hobbs Wall Paper 
Co., 177 App. Div. 653, 164 NYS 623; 
Gitizens’ Cent. Nat. Bank v. Munn, 
115 App. Div. 471, 101 NYS 435 [rev 
49 Misc. 319, 99 NYS 191]; Cantner 
v. Auerbach, 20 Misc. 6, 44 NYS 601 
[aff 20 Mise. 281, 45 NYS 846]; 
Hatch v. Matthews, 9 Misc. 307, 30 
NYS 309 faff 85 Hun 522, 33 NYS 


332]; Durant v. Hast River Electric 
Ae At Co, 2) NYS 389, 15 NY CivProe 
193° 


Okl.—E\Jk City State Bank v. Davis, 
118 Okl. 294, 248 P 639; Moore v. 
ong eae Gin Co., 70 Okl. 202, 173 

80 


Or.—Neilson v. Title Guaranty, 
etc., Co., 92 Or. 243, 180 P 517; Mult- 
nomah County v. Willamette Towing 
Co., 49 Or. 204, 89 P 889. 

8. C.—Jumper v . Dorchester Lum- 
perwCo, Vlg) 1S: oe TN ET ieee RTA be SSE Seot is 
Givens vy. North Augusta Electric, 
éetc:, Co, 91S, C. 417, 74 SEH 1067. 

Tex.—Wood v. Limbaugh, 48 Tex. 
Civ. A. 223, 106 SW 771. 

Wash.—Preston vy. California Med- 
ical, Missionary, etc., Assoc. 120 
Wash? 591, 207 P 1053: 

“The indefiniteness or uncertainty 
to be relieved against on motion is 
only such as appears on the face of 
the pleading itself, and not an un- 
eertainty arising from some extrin- 
sic facts as to what evidence will be 
produced to support it.’”’ Lee v. Min- 
neapolis, etc., R. Co., 34 Minn. 225, 
226, 25 NW 399. 

[a] Dates or amounts of pay- 
ments which are not specifically re- 
coverable, but are merely evidence 
of the damages sought to be recov- 
ered, will not be required to be stat- 
ed on a motion to make more definite 
and certain. Mutual L. Ins. Co. v. 
Granniss, 118 App. Div. 830, 103 NYS 
835. 

[b] Motion held not to ask for 


plaintiff file as an exhibit a written 
contract, under a rule to require him 
to make his complaint more specific 
as to a contract to purchase, was held 
not to have injured him). 

Exhibits generally see supra §§ 


876-884 

72. Atwood v. Rose, 32. OkK1. 1355, 
122 P 929. See Sallisaw v. Chapelle, 
60) Old 30 Lear ROCeRS: aeaey 
ing, “Co; v_ (Gott,.6te:,,Co:, 46 Okl. 339) 
Pas PS O29: England Vv. Young "36 
Okl, 494, 110 P 895 (all holding that 
failure to attach a copy of an instru- 
ment to a. pleading should be chal- 
lenged by motion); Evans v. Goist, 
90 Wash. 100, 155 P 780 (dictum). 
Contra Peo. v. American Ice Co., 135 
App. .Div. 180, 120 NYS 41 (holding 
that,’ if defendant denies copies of 
contracts referred to in the complaint, 
its remedy is by motion for a bill of 
particulars, and not to make the com- 
plaint more definite and certain); 
Hensley v. McDowell Furniture Co., 
164 N. C. 148, 80 SE 154 (holding 
such a requirement beyond the pow- 
er of the court). 

73. . FE. Sieberling Co. v. Du- 
jardin, 88 Iowa 408; Tasker v. Grieve, 
8 Newfoundl. 1. 

74 Goodnow v. Oakley, 68 Iowa 25, 
25 NW 912. 

75. Multnomah County v. Willa- 
mette Towing Cor 49v Or, 2045 Some 


eon vy. Haines, 23 Okl. 


- U. S. v.. Union Metallic Cart- 
ridge Co., 265 Fed. 349; Young v. 
White, 158 App. Div. 760, 143 NYS 
931; In re Mechler’s Est., 129 Misc. 
549. 221 NYS 606. 

Cross references: 

Allegations as to time, place, and cir- 
cumstances see supra § 1032. 
Bill of particulars generally see su- 

pra §§ 885-918. 

Distinction between motion and bill 
of particulars see supra ,§ 1031. 
78. Motion separately to state and 

number see supra § 1035. 


79. Ross -v. Wiallett, We Ns: 192: 
80. See cases infra this note. 
[a] Compliance with order held 


sufficient.—(1) As showing manner of 


e 
878, 


pel defendant to give names of of- 
ficers of bank referred to as having 
induced signing, but before ruling 
on the motion, was held to give sub- 
stantially all that was asked inthe 
motion). 

81. Rehkamp v. Martin, 198 Ky. 
34, 247 SW 1115; Howard v. Western 
Union Tel COs) TOMS UaCliauia om cyees 


ace Anderson vy. Denison Clay Co., 
104 Kan. 766, 180 P 797; Rehkamp 
v. Martin, 198 Ky. 34, 247 SW 1115; 
Howard v. Western Union Tel. Co., 
76 SW 387, 25 KyL 828; MacAdam 
v. Scudder, 127 Mo. 345, 30 SW 168; 
Langley v. Smith, 127 Okl. 39, 259 P 
579; Coleman v. Browning, 127 Okl. 
39, 259 P 578; Langley v. Pawhuska 
First Nat. Bank, 127 Okl. 39, 259 P 
578; Langley v. Hamilton, 127 Okl. 
35, 259 P 575. See McLeod v. Amer- 
ican Pub. Co., 131 S. C. 15, 127 SE 
212 (failure is fatal to the plead- 
ing). But see Givens v. Crawshaw, 
55 SW 905, 21 Kyl 1618 (holding that 
it was error to dismiss plaintiff's 
petition upon his failure to comply 


| with an order requiring him to make 


its allegations more specific, there 
being specific statements therein up- 
on which he was entitled to a hear- 


83. Rapp v. Parker, 128 Ark. 236, 
193 SW 535. See Rehkamp v. 
Martin, 198 Ky. 34, 247 SW 1115 (it 
is the duty of the court to dismiss 
the action). 

‘The only course open to the court 
was to dismiss the complaint.” Rapp 
v. Parker, supra. 

[a] Motion as demurrer.—“It was 
within the province of the court 

. to treat the motion [to make 
the complaint more definite and cer- 
tain] as a demurrer and dismiss the 
complaint.” Rapp v. Parker, 128 Ark. 
236, 239, 193 SW 535. 

84. Langley v. Smith, 127 Okl. 39, 
209) Pos wuaneleya ve Pawhuska 
First Nat. Bank, 12) OKI. 389) 259) 
578; Coleman v. Browning, 127 Okl. 
39, O59 P 578; Langley v, Hamilton, 
127 Okl. 30, 259 P 575. 

85. Anderson v. Denison Clay Co., 
104 Kan. 766, 180 P 797. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ance is impossible;%*® or plaintiff may be nonsuited ;87 
or the whole,*® or the defective portion,®® of the 
pleading objected to may be stricken out; 
court may preclude the party from introducing evi- 
dence in support of the defective allegations ;°° or 
the moving party may plead to the remaining por- 
tions of the pleading and go to trial thereon ;°! or the 
party against whom the motion is made may stand on 
his pleading, with proper exceptions, and appear 
from final judgment dismissing his pleading.®? 

In Pennsylvania, if a rule for a more specific state- 
ment is made absolute and is not complied with, the 
party for the rule should move for a non pros.®? 


86. Stansfield v. Dunne, 16 Ariz. 
Ase 41s 736. 

87. Sherwin Williams Co. v. Feld, 
139 Miss. 21, 103 S 795. 

88. Jetmore v. Anderson, 103 Or. 
252, 204 P 499: T.ong v. Hunter, 48 
She: 179, 26 SE 228. 

[a] But where the order fails to 
specify in what particulars the plead- 
ing is to be amended, the proper rem- 
edy is not to strike out the amended 
pleading, on the ground of noncom- 
pliance, but to move to. make it cer- 
tain and definite. Long v. Hunter, 48 
S53 Cr-179% 26. SH +228. 

[b] But where there has been a 
artial compliance the entire plead- 
ing should not be stricken out. Mc- 
Leod v. American Pub. Co., 131 S. C. 
A5, 127 Sw 212; 

[ec] Where the order has never 
been served, it is error to strike the 
answer from the files for failure to 
make the required amendment. Neil- 
son v. Title Guaranty, etc., Co., 92 
Or. 243. 180 P:-517- 

89. Burghardt v. Scioto Sign Co., 
179 Iowa 397, 161 NW 458: Baer v. 
Waseca Milling Co., 143 Minn. 483. 
171 NW 767, 768, 173 NW 401 [cit 
Cyc]; Saalfield v. Cutting, 49 App. 
Div, 640, 663 NYS 3377'" Cooper’ v. 
Fiske, 44 App. Div. 531, 60 NYS 944: 
McLeod v. American Pub. Co., 131 S. 
G15. 127 SHra212. 

90. Webster v. Beebe, 24 Del. 314, 
76 A 54; Baer v. Waseca Milling Co.. 
143 Minn. 483. 171 NW 767, 768, 173 
NW 401 [eit Cyc]; Tynch v. Walsh, 
9 NYSt 520, 11 NYCivProc 446; Jet- 
Pees v. Anderson, 103 Or. 252, 204 P 

91. Ritchey v. Home Ins. Co., 98 
Mo. A. 115, 72 SW 44. 

92. Depping v. Hansmeier, 202 
Iowa 314, 208 NW 288. 

93. Duggan v. Duggan, 291 Pa. 

Long v. McAllister, 


556, 140 A 342; 
275- Pa. 34, 118 A 506; Rhodes v. 
Terheyden, 272 Pa. 397, 116 A 364. 
» 94 See Assault and Battery § 77. 

95. See cases infra notes 10-14. 

96. See cases infra notes 17-26. 

97. Ariz. de Sonora v. 
Morales, 23 Ariz. 248. 203 P 328. 

Ark.—Crane ‘v. Jackson, 125 Ark. 
396, 188 SW 1188. 

Cal.—Sessions v. Pacific Impr. Co., 
Bi eOale Aw 20 GE 6ba. 

Canal Zone.—Kourany v. Halman, 2 
Canal Zone 284. 

Cole. Tages v. Linton, 38 Colo. 175, 
88 a 49. 

Rien ott v. Manning, 42 App. 

208: 


Ga.—Carrie v. Carnes, 145 Ga. 184, 
88 SEH 949: Southern R. Co. v. Cham- 
bers, 126 Ga. 404, 55 SE 37, 7 LRANS 
926. 

Tda.—Seder v. Grand Lodge A. O. 
U. W., 35 Ida. 277. 206 P 1042. 

Tll.—Hueni v. Freehill, 125 Ill. A. 
345. 

Ind.—Nordyke, etc., Co. v. Hilborg, 
62 Ind. A. 196, 110 NB 684. 

Iowa.—W. atters v. Waterloo, 126 
Iowa 199, 101 NW 871. 

Kan. —Woodman v. Davis, 32 Kan. 
344, 4 P 262. 

Ky. —Louisville Fire Brick Works 
vy. Tackett, 216 Ky. 712, 288 SW 665. 

La.—Nicol v. Jacoby, 157 La. 757, 
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or the 


eral statutes.! 


LOZ S38. 

Me.—Dalton v. Callahan, 122 Me. 
LSP LILO, 1A, 8'80; 

Mass.—Reid v. Miller, 205 Mass. 80, 
91 NE 228. 

Mich.—Struble v. Republic Motor 
aoe Co., 216 Mich, 299, 185 NW 


Minn.—Walsh v. Kattenburgh, 8 
Minn. 127. 

Miss.—Batson-McGehee Co. Vv. 
Smith, 134 Miss. 222, 98 S 534. 

Mo.—Lange v. New York L. Ins. 
Co., 254 Mo. 488, 162 SW 589; Brink- 
ae v. Hunter, 73 Mo. 172, 39 AmR 
pens Y.—Smith v. Douglass, 15 AbbPr 

N. D.—Kautzman v. Pittsburg Nat. 
Gnion E> Ins. ‘Co.,-48°N. DD. 1229; 189 
NW 325. 

Oh.—Pittsburgh, ete., 
Hedges, 41 Oh. St. 233; Harig v. Mc- 
Cutcheon, 23 Oh. A. 500, 155 NE 701. 

Okl.—Amazon F. Ins. Co. v. Bond, 


65 Okl. 224. 165 P 414. 

R,. I.—O’Brien v. Moskol, 45 R. I. 
486, 123 A 568. 

Ss. C.—Turner v. Belser, 146 S. C. 


369, 144 SE 73. 

Ss. D.—Hahn v. Sleepy Eye Milling 
Co.. 21 S. D. 324, 112 NW 843. 

Tex.—Coon v. Ewing, (Civ. A.) 275 
Sw 481. 

Vt.—McDuffee v. Boston, ete., R. 
aN 81 Vt. 52, 69 A 124, 130 AmSR 

) 

Va.—Shumaker v. Atlantic Coast 
Line R. Coz 125 Va. 393, 99 SE 739. 

Alta.—Campbell v. Munro, 17 Alta. 
Ue PuGag Oy a Diopen bey wehksy, (Eafe al 
WestWkly 625. 

“We may proceed upon the petition 
with all the counts and recover un- 
on one or all, as the law and facts 
may authorize.” Southern R. Co. v. 
Chambers, 126 Ga. 404, 410, 55 SE 
37, 7 LRANS 926. 

[a] Election not compelled be- 
tween the following counts: (1) Ac- 
count for materials furnished, and 
acceptance of an order for the price 
of the same materials. Reid v. Mil- 
ler, 205 Mass. 80, 91 NE 223. (2) 
Agency, and ratification. Amazon F. 
Ps: Cos we Bonds +65 OK 22456 l65y- 2 
414. (3) Alteration of lease, and 
failure to perform conditions. Mav- 
erick Oil, etc., Co. v. Howell, 193 Ky. 
433, 237 SW 40. (4) Contract, and 
quantum meruit. McFarland v. Wal- 
ton. (Iowa) 164 NW 737: Coon v. 
Ewing, (Tex. Civ. A.) 275 SW 481. 
(5) Contract, and rescission. Gan- 
non v. Manning, 42 App. (D. C.) 206: 
Anderson v. Security Land Co., (S. 
D.) 224 NW 987. (6) Contract per- 
formed, and performance prevented. 
Sessions v. Pacific Impr. Co., 57 Cal. 
AALS 8206" P6538: (7) Contract re- 
newed for one year, and renewal for 
three years. Mendelson v. Bronner, 
124 App. Div. 396, 108 NYS 807. (8) 
Damages, and penalty. Crane v. 
Jackson, 125 Ark. 396, 188 SW 1188: 
Batson-McGehee Co. v. Smith, 134 
Miss. 222, 98 S 534 [Sustaining sug- 
gestion of error 95 S 647]; Gilchrist- 
Fordney Co. v. Parker, 109 Miss. 445, 
69 S 290. (9) Death, and disappear- 
ance from which death is inferred. 
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[§ 1038] E. To Compel Election*—1. Between 
Different Causes of Action®+—a. Improper Jcinder 
in Separate Counts. 
ey®® or misjoinder,®® no election can ordinarily be 
had when the several counts are based upon differ- 
ent causes of action,®’ even though one of the counts 
is for a cause of action under the common law and 
the other for a cause of action under a statute;°* or 
one of the counts is under a federal statute and one 
under a state statute,®® or both under different fed- 
And of course the doctrine of elec- 
tion cannot apply where there is in fact but one 
statement of a single cause of action in a single 


Except in cases of inconsisten- 


Bonslett v. New York IL. Ins. Co., 
(Mo.) 190 SW 870. (10) Desertion 
by wife, and desertion by husband 
because of wife’s cruelty. Phinizy 
v. Phinizy, 154 Ga. 199, 114 SE 185: 
(11) Judgment, and new promise. 
Braun v. Williams, 162 Ky. 45, 171 
Sw 996. (12) Judgment on claim, 
and original claim. Banco de Sonora 
v. Morales, 23 Ariz. 248, 203 P 328. 
(13) Mexchardise, and proceeds of 
merchandise converted. Hueni  v. 
Freehill, 125 Ill. A. 345. (14) Negli- 
gence, and nuisance. Venable v. Con- 
solidated Dry Goods Co., 225 App. 
Div. 202, 232 NYS 404. (15) Negli- 
gence, and willful misconduct. Lund 
v. Osborne, 200 Ill. A. 457; Troxell 
v. De Shon, (Mo. A.) 279 SW 433: 
(16) Negligent driving, and negligent 
sending of vicious horse on street. 
Gropp v. Great Atlantic, etc., Tea 
Co., 161 Anno. Div. 859, 147 NYS 182 
[mod 83 Misc. 374, 145 NYS 959]. 
(17) Original indebtedness, and 
breach of agreement to submit to ar- 
bitration. Washington Nat. Bank v. 
Myers, 104 Kan. 526, 180 P 268. (18) 
Original note, and notes given as col- 
lateral. Wonderly v. Haynes, 159 Mo. 
A. 122, 139 SW 813. (19) Original 
note, and renewal note. Farmers’ 
Sav. Bank v. Arispe Mercantile Co., 
139 Iowa 246, 117 NW _ 672, -130 
AmSR 324, 23 LRANS 889. (20) 
Running in excess of a speed ordi- 
nance, and not stopping the car when 
a stop was called for. White v. St. 
Louis, ete., R. Co., 202 Mo. 539; 101 
Sw 14. (21) Trover, and larceny. 
O’Brien v. Moskol, 45 R. I. 486, 128 
A 568. (22) Trover, and trespass. 
Kennedy v. Hoyt, 197 Mass. 361, 83 
NE 862. 

98. Ind.—Nordyke, etc., Co. . Hil- 
borg, 62 Ind. A. 196, 110 NE 684 

Kan.—Hutton v. Link Oil Co., 108 
Kan. 197, 194 P 925. 

Mich. —Struble v. Republic Motor 
aeuek Co., 216 Mich. 299, 185 NW 


Mo.—White v. St. Louis, ete., ¥ 
Co., 202 Mo. 539, 101 SW 14; Rap 
v. St. Louis Transit Co., 190 Mo. 144, 
88 SW 865. 

S. C.—Rountree v. Atlantic Coast 
Line R. Co., 73 S. C. 268, 53 SE 424. 

[a]. Negligence.—Where plaintiff 
joins in the same action a cause of 
action for negligence under the com- 
mon law and under the statute, he 
cannot be required, under Code Civ. 
Proc. (1902) § 186a, providing that, 
where two or more acts of negli- 
gence are set forth in the same com- 
plaint, plaintiff shall not be required 
to elect on which he will go to trial, 
to elect between the two causes of 
action stated. Rountree v. Atlantic 
ane Hine Re Con isusac. 26sens, Se 

99. Devine v. Chicago, etc., R. Co., 
168 Ill. A. 450; Luken v. Lake Shore, 
154 Ill. A. 550 [aff 248 
Ill. 377, 94 NE 175, 140 AmSR 220, 
21 AnnCas 82]; International, etc., R. 
Co. v. Reek, (Tex. Civ. «As) 9 SW 
699; Shumaker vy. Atlantic Coast Line 
IR. Co 125) Va_3938) 99 SE 739. 

1. Flanigan v. Hines, 108 Kan. 133, 
OB ean Or tad 
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count,” even though several acts or items constitut- 
ing the single cause of action are alleged,*? and the 
several acts are the acts of several defendants, pro- 
and jointly con- 
tributed to plaintiff’s injury,t and even though the 
prayer for relief’ or the demands are in the alter- 
Nor can an election be compelled as be- 
tween a cause of action insufficiently set forth and 
It has been held, how- 
ever, that where only one of the several counts in the 
declaration is relied on, and the others are ignored, 


vided the acts were concurrent, 


native.® 


another sufficiently alleged.’ 


2. Ariz—Reid v. Topper, 259 P 


397 


390, 222 P 393. — 
Ida.—Fritcher v. 


mon, 74 Colo. 


Kelley, 34 Ida. 
471, 201 P 1037. 
Ind.—Elgin v. Mathis, 9 Ind. A. 
277, 36 NE 650. 


Kan.—Harris v. Morrison, 100 Kan. 
157, 163 P 1062; Schwartzberg v. Cen- 
tral Ave. State Bank, 84 Kan. 581, 
115 P 110; Altoona State Bank v. 
Hart, 82 Kan. 398, 108 P 818. 

Ky.—Young v. North East Coal 
Co., 194 Ky. 520, 240 SW 56; Ever- 
sole v. Virginia Iron, etc., Coke Co., 
92 SW 593, 29 KyL 151; Newton v. 
Cecil, 48 SW 734, 19 KyL 1430. 

La.—McNair v. Gourrier, 40 La, 
Ann. 353, 4 S 310. 

Mass.—Smith v. Boston El. R. Co., 
165 NE 398. 

Mich.—Jefferson Park Land Co. v. 
Judge Wayne Cir. Ct., 234 Mich. 341, 
207 NW 903. 

Minn.—Canellos _ v. 145 
Minn, 292, 177 NW 183. 

Mo.—Griffith v. Missouri Pac. R. 
Co., 98 Mo. 168, 11 SW_559. 

Mont.—Stiemke v. Jankovich, 72 
Mont. 363, 233 P 904. 

Nebr.—Pollock v. Whipple, 45 Nebr. 
844, 64 NW 210. 

N. Y.—Marion v. B. C. Goon Constr. 
Co., 216 N. Y. 178, 110 NE 444; Cher- 
nick v. Independent American Ice 
Cream Co., 147 App. Div. 767, 132 NYS 
104; Magar v. Hammond, 95 App. 
Div. 249, 88 NYS 796 [rev on other 
grounds 183 N. Y. 387, 76 NE 474, 3 
LRANS 1038]; Nealis v. Lissner, 5 


Zotalis, 


NYS 682. 
chia ae yv. Cavanaugh, 15 Oh. 


Okl.—West_ v. 80 Okl. 
161, 194 P 439. 

Or.—Preble v. Hanna, 117 Or. 306, 
244 P 75. 

S. C.—Taber v. Seaboard Air Line 
Ri Cons Ss. C317, 62 SHi3i1. 

Utah.—Williams v. Nelson, 45 Utah 
ZDDsg LA) a 239. 

Wash.—Starwich v. Ernst, 100 
Wash. 198, 170 P 584; Seidell v. Tay- 
lor, 86 Wash. 645, 151 P 41; Saunders 
v. U. S. Marble Co., 25 Wash. 475, 
65 P 782. 

Alita.—Campbell v. Munro, 17 Alta. 
L. 272, 65 DomLR 3138, [1922] 1 West 
Wkly 625. ' 

“Hrror is assigned because the 
court refused to compel the plaintiffs 
to elect whether to try the case as 
one of conversion or one of trespass. 
The defendant contends that two 
causes of action are stated in the 
complaint. We believe the court 
properly denied defendant’s motion 
to compel plaintiffs to elect. The 
proper construction of the complaint 
is that the goods of the plaintiffs 
were converted by ‘the defendant. 
The defendant in converting plain- 
tiffs’ goods committed a _ trespass. 
Forms of action have been abolished 
in this state. The circuit judge 
ruled that it was an action in the 
nature of conversion. This ruling 
was correct in our opinion. The ac- 
tion is for conversion aggravated by 
a trespass.” Preble v. Hanna, 117 
Or. 306, 311, 244 P 75. 

[a] Accidental death.—Askay v. 
Maloney, 85 Or. 333, 166 P 29. 

{[b] Assault.—Beardsley v. Soper, 


Madansky, 
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184 App. Div. 399, 171 NYS 1043; 
Lovelett v. Heumpfner, 32 S. D. 35, 
141 NW 1080. 

[c] Contracts.—Reid v. Topper, 
(Ariz.) 259 P 397; Bailey v. Harmon, 
74 Colo. 390, 222 P 393; Stiemke v. 


Jankovich, 72 Mont. 363, 233 P 904; 
Moers v. Pell, 181 App. Div. 1, 167 
NYS 774. 

{d] Giens.—Sullivan .Constr. Co. 


v. Twin Falls Amusement Co., 44 Ida. 


-520, 258 P 529. 


[e] Negligence.—Great Western 
Sugar Co. v. Parker, 22 Colo. A. 18, 
123 P.670; ‘Smith v: Boston Bl Ri Co., 
(Mass.) 165 NE 393; Taber v. Sea- 
board -Aira Lines COtp Sis. Oo ak, 
62 SE 311; Davies v. Rose-Marshall 
Coal Co., 71 Wash, 560, 129 P 98. 

{f] Riparian rights.—Kellogg v. 
Kirksville, 182 Mo. A. 519, 112 SW 
296; Hutchinson v. Mt. Vernon Wa- 
oy etc., Co., 49 Wash. 469, 95 P 
1023. 

[g] Trespass.—Jones v. McCreery 
cow etc., Co., 82 S. C. 456, 64. SH 


3. Elgin v. Mathis, 9-Ind. A. 277, 
36 NE 650; Northern Bank vy. Farm- 
ers’ Nat. Bank, 111 Ky. 350, 638 SW 
604, 23 KyL 696; Powers, etc., Cor- 
nice, etc., Co. v, Muir, 146 Mo. A. 36, 
123 SW 490; Sloan v. Seaboard, etc., 
R. Co,, 64S. C. 389, 42 SH 197. 

[a] In an action on an account, 
plaintiff cannot be required to elect 
on which items he will rely. Elgin 
v. Mathis, 9 Ind. A. 277, 36 NE 650. 

4. Halas v. Cavanaugh, 15 Oh. A. 
98; Pendleton v. Columbia Wiel ete., 
Co., 132 S.C. 507, 128 SE. 71 

Be Gray v. Linton, 38 Se 175, 88 
P 749; Huey v. Starr, 79 Kan. 781, 
101.2 1075, 104 Pobso: “Pryor ve War- 
ford, 54 SW 838, 21 KyL 1311; Jeffer- 
son Park Land Co. v. Judge Wayne 
Cir. Ct., 234 Mich. 341; 207 NW 903. 

6. | Nicol vadacoby,, 157, Las %5%,. 1038 
S 33; Smith v. Donnelly, 27 La. Ann. 
98; Follett v. Brooklyn El. R. Co., 91 
Hun 296, 36 NYS 200; Campbell v. 
Munro, 17 Alta. L. 272, 65 DomLR 
3138, [1922] 1 WestWkly 625. 

7. John S. Bradstreet Co. v. Four 
Rea Co., 118 Minn. 454, 137 

0 


NW 180. 
8. St. Jean v. Lippitt Woolen Co., 
(R. I.) 69 A 604 
245 Fed. 


es Murphy v. Mitchell, 
10. U. S.—Sutherlana v. Buckeye 
Cotton Oil Co., 259 Fed. 909. 
Ariz.—Arizona Copper Co. v. Bur- 
ciaga, 20 Ariz. 85, 177 P 29. 


Colo.—Equitable Securities Co. v. 


Montrose, etce., Canal Co., 20 Colo. 
ASMAG DUO PE Tar. 
Ga.—Perdue v. Cason, 22 Ga. A. 


284, 96 SE 16. 

Ida.—Murphy v. Russell, 8 Ida. 133, 
67 P 421. 

Ill.— Williams vy. J. F. Rowley Co., 
195 Ill, A. 638. 


Kan.—Pantel v. Bower, 104 Kan. 
18, 178 P 241. , 
Ky.—Smith v. Ferguson, 187 Ky. 


338, 219 SW 160; Louisville, ete. R. 
Co. v. Strange, 156 Ky. 439, 161 SW 
239; EK. H. Taylor, etc., Co. v. Taylor, 
85 SW 1085, 27 KyL 625. 

La. ate Trust, .ete:, Co. v. 
Louisiana Ave. Realty Co., 143 La. 
971, 79 S 557; Hibernia Bank, etc., Co. 
vy. Louisiana Ave. Realty Co., 143° La. 
962, 79'S 554. 
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the better practice is to require plaintiff to say on 
which count he relies, and to inform the jury that 
only that count may be considered.® Jn jurisdictions 
where a distinction exists between actions at law and 
in equity, and where the practice differs in the two 
classes of action, an election between them may be 
compelled where demand is made both for damages 
and equitable relief.® 

Inconsistency. 
two counts are so inconsistent that the proof of one 
necessarily disproves the other.?° 


An election may be compelled when 


An election is 


aie Aba v. Hillgrove, 146 A 
,Mass.—Popkin v. Goldman, 165 NH 
oO. 
Mich.—Remer v. Goul, 185 Mich. 
371, 152 NW 91; Boesler v. Copper 


Range R. Co., 184 Mich. 430, 151 NW 
560; Snore v. Hammond, 140 Mich. 
416, 103 NW 834. 

Minn.—Hause v. Hause, 29 Minn. 
252, 13 NW 43. 

Mo.—Marx v. Marx, 89 Mo. A. 455; 
Enterprise Soap Works v. Sayers, 51 
Mo. A. 310; Roberts v. Quincy, etc., 
Rw Co., 43 Mo. A. 287: 

N. Y.—Tuthill v. Skidmore, 124 N. 
Y. 148, 26 NE 348; Gowans v. Job- 
bins, 50 App. Div. 429, 86 NYS 312; 
Faulks v. Kamp, 40 N. Y. Super. 70; 
Reeve v. Cromwell, 237 NYS. 20; 
Hollenbeck v. Clow, 9 HowPr 289. 

N. C.—Huggins v. Goldsboro, 154 
N. C. 4438, 70 SE 842. 

N. D.—Pipan v. AdXtna Ins. Co., ane 


NW 498; Louva v. Worden, 30 N. 
ee 152 NW 689. 
C.—Fennell v. Woodward, 141 


Ss. “. 173, 1389 SE 383. 

Tex.—Carwile v. Cameron, (Civ. A.) 
116 SW 611. 

Wash.—Galbraith v. Carmode, 43 
Wash. 456, 86 P 624. 

Wis.—Martin v. Eastman, 109 Wis. 
286, 85 -NW 59. 

Ont.—Grice v. Bartram, 20 OntWR 
243; Creighton v. Cobalt, 9 OntWR 
287; 312. 

Que.—Perodeau v. Richard, 15 Que. 
er 322; Berger v. Clavel, 8 Que. Pr. 
( 

“The object of requiring plaintiffs 
to elect between inconsistent causes 
of action is to simplify the issues of 
fact so that they may be intelligibly 
and fairly tried.” MTuthill v. Skid- 
more, 124 N. Y. 148, 155, 26 NE 348. 

[a] Counts held inconsistent con- 
taining the following allegations: (1) 
Annulment of a will, and the dis- 
solution of community and the ren- 
dering of an account. Berger v. 
Clavel, 8 Que. Pr. 274. (2) Commis- 
sion on sale consummated, and sale 
not consummated. Carwile v. Camer- 
on,..(Tex,, Civ, ADJF1162 Swe 6145 (3) 
Common law, and federal Employers’ 
Liability Act. Cincinnati, etc., 

Co. v. Clarke, 169 Ky. 662, 185 SW 
94, (4) Contract, and account an- 


nexed. Sawyer v. Hillgrove, (Me.) 
146 A 705. (5) Contract, and im- 
plied agreement. Louisville, ete. R. 
Co. v. Warren County Strawberry 
Growers’ Assoc., 206 Ky. 482, 267 SW 
bok. (6) Contract, and quantum 
meruit. Pantel v. Bower, 104 Kan. 
18, 178 P 241; Symmes v. Rose, (Ky.) 
113 SW 97. (7) Contract, and rescis- 


sion. Whitson y. Pacific Nash Motor 
Co., 37 Ida. 204, 215 P 846; Williams 
v. J. FE. Rowley Co., 195 Ill. A. 638; 
Gulledge Bros. Lumber Co. v. We- 
natchee Land Co., 126 Minn. 176, 148 
NW 438; Karlen v. El Jardin Immi- 
eration »Co., ) (lex. -Civy. <A.) 27/72: Siwi 
173; Latourelle v. Charlebois, 10 Que, 
Pr. 112. (8) Contract, and tort. Vraa 
v. McCarroll, (N. D.) 226 NW 628. 
(9) Contract not made, and not per- 
formed. Ross v. Sheldon, (Ky.) 119 
SW 225. (10) Contract not performed, 
and slander. Bellerive v. Jodoin, 8 
Que. Pr. 194. (11) Contract not per- 
formed, and wrongful act of another 
defendant making performance im- 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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properly required where it develops on the trial that 
the counts assert inconsistent remedies out of the 
same transaction,!t or where some of the defendants 
would be liable only under one count, and others li- 
able only under the other.!? But _an election cannot 
be compelled in jurisdictions where inconsistent 
claims are permitted,!® or where inconsistent causes 
of action are set forth in/a bill of particulars, but 
the inconsistency does not appear in the complaint.!* 
The proper remedy is by motion to elect, neither de- 
murrer nor motion to strike being proper,’ although, 
in some states, the form of the motion is in the alter- 
native to strike all counts but one, or to elect the one 
on which to proceed to trial.1® 

Misjoinder. Génerally, in case of a misjoinder of 
causes of action,!* a motion to compel an election may 
be granted.tS In some jurisdictions, such a motion 


under one count, 


,other. 


does not lie in the first instanee,!® but on sustaining 
a demurrer on that ground?® the court may allow 
plaintiff to choose which cause of action he will pro- 
And where the fact of misjoinder 
does not affirmatively appear on the face of the plead- 


ceed to trial on.24 


possible. Huggins v. Goldsboro, 154 
N. C. 443, 70 SE 842. (12) Damages, 
actual and statutory Galbraith v. 
Carmode, 43 Wash. 436, 86 P 624. (13) 
Damages, and Workmen’ s Compensa- 
tion Act. Lessage-v. Henderson, 15 
Que. Pr. 328. (14) Execution void, 
and oppressive action of sheriff un- 
der good execution. State v. Cam- 
eron, 216 Mo. A. 683, 273 SW 746. 
(15) Malicious prosecution, and false 
imprisonment. Warfield v. Krueger, 
(Cal. A.) 274 P 764; Rosendale v. 
Market Square Dry Goods Co., (Mo. 
A.) 213. SW. 169. (16) Negligence, 
and Employers’ Liability Act. Ari- 
zona Copper Co. v. Burciaga, 20 Ariz. 
85, 177 P 29. (17) Negligence in con- 
structing embankment, and _negli- 
gence in constructing ditch. Knorpf 
Vo Chicago, ete, Bo Co.; 15f Mo... ‘A. 
314, 131; SW, 707. (18) Negligence, 
and warranty. Drury vy. Armour, 140 
Ark. 371, 216 SW 40. (19) Pain and 
mental anguish, and death. Louis- 


ville, ete., R. Co. v. Strange, 156 Ky. 
439, 161 SW 239. (20) Personal, and 
real, remedies. McCaskill v. Lari- 


viere, 9 Que. Pr. 53. (21) State law, 
and federal statute. Thompson vv. 
Cincinnati, ete., R. Co., 165 Ky. 256, 
176 SW 1006, AnnCas1917A 1266; 
Louisville, etc., R. Co. v. Moore, 156 


Ky. 708, 161 SW 1129; Louisville, 
ete., oh. Cou-v.strange, 156. Ky. 439, 
161 SW 239. (22) Suing tort-feasors 


separately, and jointly. Glenn v. Hol- 
lingsworth, 206 Ky. 392, 267 SW 216; 
Popkin v. ‘Goldman, (Mass.) 165 NE 
655; Fennell v. Woodward, 141 S. C. 
135, 0 oS vias McKenzie v. South- 
ern R. Co., 113 S. C. 4538, 102 SE 514. 
(23) Will invalid, and recovery un- 
der trust in will. Snyder v. Toler, 
179 Mo. A. 376, 166 SW 1059. 

[b] Counts held consistent con- 
taining the following allegations: (1) 
Express contract for sale of sugar, 
quantum meruit for reasonable val- 
ue of same quantity of sugar, and 
wrongful detention of same quantity 
of sugar. Franke v. N. W. Taussig 
Co., 48 Misc. 169, 95 NYS 212. (2) 
Negligence in failing to furnish safe 
place to work, and negligence-of co- 
employee. Vindicator Cons. Gold 
Min. Co. v. Firstbrook, 36 Colo. 498, 
86 P 313, 10 AnnCas 1108. (3) Neg- 
ligence in running railroad car at ex- 
cessive rate of speed, and in not stop- 
ping car in the shortest time possible 
on seeing a person on the track. 
White v. St. Louis, ete. R. Co., 202 
Mo. 539,101 SW 14. (4) Right of pos- 
“session to crops under a lease, and un- 
der a chattel mortgage. lyon vy. Phil- 
lips, 20 S. D. 607, 108 NW 554. (5) 
Wrongfully holding over and renounc- 
ing lease, and disputing plaintiff's 
title and accepting lease from an- 
Gossett vy. Devorss, 98 Mo. A. 


641, 73 SW 731, 

11. Abraham v. Means, 16 Ala. A. 
429, 78 S 459; Mueller vy. Michels, 184 
Wis. 324, 197 NW 201, 199 NW 380. 
Askay v. Maloney, 92 Or. 566, 
AiO > OOO k 

18. Tanforan v. Tanforan, 173 Cal. 
270, 159 P 709; Craft Refrigerating 
Mach. Co. v. Quinnipiac Brewing Co., 
63 Conn. 551, 29 A 76, 25 LRA 856; 
yon v. Phillips, 20 S. D. 607, 108 


NW 554; Coon vy. Ewing, (Tex. Civ. 
A.) 275 SW 481. 

14. Ernst v: Electrical Audit, etc., 
Con Ta NMS sol. 

15. Smith v. Ferguson, 187 Ky. 
338, 219 SW 160. 

16. Fox v. Graves, 46 Nebr. 812, 


65 NW 887; Keens v. Gaslin, 24 Nebr. 
310, 38 NW 797. 

17. See supra § 172. 
tions §§ 188-274. 

18. U. S.—Buckeye Powder Co. v. 
BE. I. Du Pont de Nemours Powder Co., 
223 Fed. 884, 139 CCA 319. 

Ark,—Jett v. Theo. a Col 
80 Ark. 167, 96 SW 1438 

Ky. — Louisville, ete.5. RR: Co. Vv. 
Greenbrier Distillery Co., LUO Gy, 
187 SW 296; Graziani v. Ernst, 169 
TES 7 (Eas be RS HEs9 ‘SW 99; Sutton v. Wood, 
120 Ky. 23, 85 SW 201, 27 Kyl 412, 
8 AnnCas 894; Lewis v. Taylor Coal 
Co., 112 Ky. 845, 66 SW 1044, 23 KyL 
2218, 57 LRA 447; Hilton v. Hilton, 
110 Ky. 522, 62 SW 6, 22 KyL 1934; 
Fergusons v. Terry, 1 B. Mon. 96. 

La.—Baldwin Lumber Co. vy. Del- 
fares; 130. Wa. 712) 658 ..S.5L0: 

Mich.—Dillon vy. Craig, 168 Mich. 
216, 132 NW 1041. ; 

Mo.—Childs v. Kansas City, etce., 
R. Co., 117 Mo. 414, 23 SW 373; Moon- 
ey v. Kennett, 19 Mo. 551, 61 AmD 
576. 

Oh.—French vy. Central Constr. Co., 
76 Oh. St. 509, 81 NE 751, 12 LRANS 
669; Sylvania Dev. Co. v. Start, 25 
Oh. A. 411, 158 NE 206. 

Okl.—Oates v. Freeman, 57 Okl. 449, 
LOW peas 

8. C.—Walker v. McDonald, 136 S. 
C. 231, 134 SH, 222. 

S. D.—Hahn v. Sleepy Eye Milling 
Co., 21.S. D. 324, 112 NW 843. 

Tex.—Southwestern Tel. mete, Co. 
Vv. Long, (Civ. A.) 188 SW 421. 

Vt.—Berkley v. Burlington Cadil- 
lac Co., 97 Vt. 260, 122 A 665. 


ta. L. 345, 12 WestLR 82. 

Que.—L’Allonette v. Brignon, 12 
Ou were 209. 

[a] Rule applied.—(1) Anti-Trust 
Act §§ 1, 2. Buckeye Powder Co. v. 
EK. I. Du Pont de Nemours Powder Co., 
223 Fed. 881, 139 CCA 319. (2) De- 
ceit, and accounting. Walker v. Mc- 
Donald) 136. S.C. 231, 134 Sh. 222, 
(3) False imprisonment, and injunc- 
tion against interference with em- 


See also Ac- 


[49 C.J.] 743 


ing, but such fact is for the first time disclosed by 
plaintiff’s evidence, plaintiff may be required to elect 
at the conclusion of the testimony against which of 
several defendants he will proceed.2?. 
face of the pleading it appeared, from a failure to 
state certain facts, that there was a misjoinder of 
causes of action, which would disappear if the facts 
had been stated, it was held that a motion to compel 
an election could be granted on terms to give plain- 
tiff opportunity to elect. whether he would amend by 
adding the necessary facts or discontinue as to one 
of the causes pleaded.?* 
quiring an election if evidence has been introduced 
24 or if one of the two causes of ac- 
tion alleged is no cause of action under the law,?® or 
if a demurrer for misjoinder of causes of action has 
been overruled.?°® 

[§ 1039] b. Where Commingled in One Count. 
Commingling in one count or complaint what appar- 
ently may appear to be two causes of action, but 
what really is but a single cause of action,?? is not 
ground for compelling an election.?® 


Where on the 


There is no occasion for re- 


Nor will an 


ployment. Brooks v. Madden, 198 
Ky. 167, 248 SW 503. (4) Master and 
servant. French v. Central Constr. 
Co., 76 Oh. St. 509, 81 NE 751, 12 LRA 
NS 669. (5) One defendant, and 
then himself and codefendant. Diel 
v. Kellogg, 163 Mich. 162,, 128 NW 
420. (6) Recovery of premises, and 
assault. Martin v, Stratton, 157 Ark. 
513, 248 SW 554. (7) Two assaults. 
Albrecht v. St. Hedwig’s Roman Cath- 


olic Benev. Soc., 205 Mich. 395, 
171 NW 461. (8) Two motor cars 
causing damage. Edinger v. Mc- 


Dougall, 2 Alta. L. 345, 12 WestLR™ 
82. (9) Various acts of conversion. 
Hahn v. Sleepy Eye Milling Co., 21 
S. D. 324, 112 NW 843. 

19. Neil v. Chrisman, 26 Ariz. 566, 
229 P 92; Stephens vy. Schadler, 182 
Ky. 833, 207 SW 704; Burkholder v. 
Beetem, ve Pa. 496; Field v. Hurst, 


9xS: .¢ 
aoa supra § 493. 

21. Gardner v. Howard, 197 Ky. 
615, 247 SW 933; Alexander v. Thack- 
er, 30 Nebr. 614, 46 NW 825; Shanks 
v. Mills, 25-S: C. 358. 

22. Copper River, ete., R. Co. v. 
Heney, 211 Fed. 459, 128 CCA 181; 
Louisville Gas, ete., Co. v. Nall, 178 
Ky. 33, 198 SW 745; French v. Cen- 
tral—-Constr: "Con (6) Ohe Sts 509m St 
NE 751, 12 LRANS 669. 
pEUEDBY, v. Patten, (N. J. Sup.) 


Carland vy. Western Union Tel. 
Co., 118 Mich. 369, 76 NW 762, 74 
AmSR 394, 43 LRA 280. 

25. Turner Edison Storage Bat- 
tery Co., 248 N. Y. 73, 161 NE 423. 

26. Walker v. McDonald, 130 S. 
C.. 513,,126 SE 646. 

27. Mere Spb eerancs of improper 
joinder see supra § 1038. 

28. U. S.—Missouri Pae. R. Co. v. 
COME ooh Wer cuson. Sawmill Co., 235 Fed. 
474, 149 CCA 20. 

Colo. —Gray v. Linton, 38 Colo. 175, 
88 P 749. 

Ind.—Pittsburg, etc., R. Co. v. Rush- 
ton, (A.) 148 NE 3387. 

Minn.—Tuder v. Oregon Short Line 
R. Co., 181 Minn. 317, 155 NW 200. 

Mo.——Bird v. Hannibal, eter Ry Coy 
30 Mo. A, 365. 

Or.—High v. Se rcpiee: Pacas Cox, 
49 Or. 98, 88 P 961 

[a] Thus (1) where several items 
of damage (Bird v. Hannibal, etc., R. 
Co., 30: Mo. A. 365), (2) or acts of 
negligence (Chicago, wetcn, i. nCOumnys 
Ellis, 88 Ind. A. 501, 149 NE 909; 
Pittsburg, etc, R. Co. v. Rushton, 
(Ind. A.) 148 NE 387; Tuder v. Ore- 
gon Short Line R. Co.; 131 Minn. 317, 
155 NW 200; Hill v. Missouri Pace. 
R. Co., 49 Mo. A. 520 [aff 121 Mo. 477, 
26 SW 576]), constitute but a single 
cause of action, plaintiff cannot be 
compelled to elect upon what item of 
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election be compelled as between two or more com- 
mingled causes of action, which would not constitute 
a misjoinder if separately stated in different counts,?® 
especially where the causes of action are cumula- 
tive,*° and not inconsistent;*? and, 
allowing joinder of causes of action in the same com- 
plaint if they arise out of the same transaction and 
are not separable or distinct,*? it is held to be no 
ground for compelling an election that a cause of ac- 
tion sounding in contract is Joined in the same com- 
plaint with a cause of action sounding in tort, both 
arising out of the same transaction, and not being 


separable or distinct.** 


But where there is a com- [§ 
mingling of two or more causes of action, which if 
separately stated in different counts would constitute 
a misjoinder,** plaintiff may be compelled to elect,*® 
as where the causes of action are inconsistent.®® 
Where the statute requires separate statements of 
two or more causes of action that may be joined,?7 
in some jurisdictions the proper procedure, on a fail- 


PLEADING 


under a statute 


mon-Law Rule. 


ure separately to state the causes of action, is a mo- 


pemeee or act of negligence he will 
rely 

29. U. S.—Balaklala Cons. Copper 
oo v. Whitsett, 221 Fed. 421, 137 CCA 
nh 

Ga.—Charleston, ete., R. Co. v. Fin- 
ley 10,Ga. Av 329). 73 (SH) 542. 

ay way ae v. Dr. Pratt Inst., 163 
Tl. A. 

Iowa. ESaad v. Howe, 28 Iowa 250. 

Kan.—Anderson v. Southern Sure- 
ty SEER eae Sates Soe Owe wooo jerae 
ALR 7 

Ky. er hates v. Purdy, 93 Ky. 424, 
20 SW 432, 14 KyL 3838; Turner v. 
Johnson, 31 SW 1027. 

Mo.—Barrie v. United R. Co.’s, 138 
Mo. A. 557, 119 Sw’ 1020. 

Nev.—Nelson v. Smith, 42 Nev. 302, 
tio) Pe26ls 278) 2 625: 

N. Y.—Monigan Qi LOO 1848 ( Coy, Oe) 
App. Div. 603, ‘91 NYS 657. 

Oh.—Rockville Bank v. American 
Express Co., 4 Oh. Dec. (Reprint) 46, 
ClevLRec 60. 


Or.—Johnson v. Homestead-Iron 


pike MEITESINC Ooo COL ol ooo. ke 
1036. 
S. C.—Turner v. Belser, 146 S. C. 


369, 144 SE 73. 

Va.—Shumaker v. Atlantic Coast 
miner ReaCon E25 Vay 393,99 SE Coo. 

Wash.—Connelly v. Malloy, 106 
Wash. 464, 180 P 469. 

Man.—Perry v. Perry, 28 Man. 5. 

[a] Election not compelled.—(1) 
Contract to adopt, and contract to 
make a will. Craddock v. Jackson, 
(Mo.) 223 SW 924. (2) Contract to 
give land, and conspiracy to oust. 
Holland v. Holland, 97 Kan. 169, 155 
P 5. (38) Oral slander, and published 
libel. Hargan v. Purdy, 93 Ky. 424, 
20 SW 432, 14 KyL 383. (4) Negli- 
gence that is gross, and willfulness. 
Merkel v. Bouckaert, (Mo. A.) 213 
SW 524. (5) Payment for sale of 
securities, and payment from sale of 
oil. Seaboard Oil Co. v. Huntsman, 
196 Ky. 758, 245 SW 860. (6) Rent, 
and special damages. Forrester v. 
Reliable Transfer Co., 65 Wash. 602, 
LES PP) 53; (7) Trespass, and nui- 
sance. Follett v. Brooklyn El. R. Co., 
91 Hun 296, 36 NYS 200; Ottinger v. 
New York El. R. Co., 17 NYS 912. 

Causes of action that may be joined 
see supra § 171 et seq. 


30. Monigan v. Hrie R. Co., 99 App. 
Div. 603, 91 NYS 657. 

31. See cases infra this note. 

[a] Election not compelled.—(1) 


Action on policy, and on adjustment. 
Leslie v. Firemen’s Ins. Co., 60 Mise. 
558, 112 NYS 496. (2) Common-law 
negligence in speed of car, and viola- 
tion of speed ordinance. Hanson y. 
Springfield Tract. Co., (Mo.) 226 SW 
. (8) That a company absorbed and 
took over dll the assets of the debtor 


company without paying anything 
therefor, and that on receiving the 
assets defendant company agreed to 
pay all liabilities of the debtor com- 
pany. Barrie v. United R. Cos., 138 
Mo, Av 557,°119 SW 1020. (©) Fail- 
ing to present illegal act as a de- 
fense, and failing to accept compro- 


mise. Anderson v. Southern Surety 
Coy LOT sian S35, bod JP o83e020) SAE 
761. (5) Misrepresentation, vendor’s 


failure to furnish abstract showing 
good title, and rescission by mutual 
consent. Connelly vy. Malloy, 106 
Wash. 464, 180 P 469. (6) Negligence, 
and nuisance. Smith v. Earle, 202 
App. Div. 305, 195 NYS 342. (7) Neg- 
ligence, - and willful misconduct. 
Charleston, ete., R. Co., v. Finley, 10 
Ga. A. 329, 78 SE 542. (8) Prescrip- 
tion, and public right to alley. Tur- 
ner v. Belser, 146 S. C. 369, 144 SH 
73. (9) Prescription way, and way 
of necessity. Hendrickson v. Sund, 
105 Wash. 406, 177 P 808. (10) Two 
mining locations. Nelson v. Smith, 
42° Nev. 302, 176 P26), 178 P 625. 

32. See statutory provisions; and 
Actions §§ 188-274. 


33. Gray v. Linton, 38 Colo. 175, 
88 P 749; Craft Refrigerating Mach. 
Co. iV. Quinnipiac Brewing Co., 63 
Conn, 551, 29 A 76, 25 LRA 856; "Ede 
v. Ward, 30 (Sue! 351, 143 NW 269. 

34. See supra § 171 et seq. 

35. Ark.—Martin v. Stratton, 157 


Ark. 513, 248 SW 554. 
Ky. —Louisville, etc., CON way, 
Strange, 156 Ky. 439, Gil Bow 239. 


Mass.—Gainey* y. Parkman, 100 
Mass. 316. 

Mo.—F lowers v. Smith, 214 Mo, 98, 
112 SW 499. 

N. Y.—Jersey Silk, etc., Stores, Inc. 


v. Best Silk Shops, Ltd., 134 Misc. 


OLD, aoO NY SS cee Agett v. Federal 
Tel., etc., Co., 160 NYS 843. 
Or.—Whitten v. Griswold, 60 Or. 
ols, LS Py lols Hight yy, Southern 
Pac. Coes 9n Or: ‘98, 83) IGT 
Sic; 6 vy. Columbia ey 
ete, Co; 133 (S.C. 826,. 03 tesSh 2b. 


Wis.—Wirth  yv. 84 Wis. 
209, 54 NW 399. 

Ont.—Harris, ete., Min. Co. v. Gold- 
fields, 2 OntWN 1087, 19 OntWR 248. 

[a] Election compelled.—(1) Fed- 
eral Employers’ Liability Act, and 
state law. Thompson y. Cincinnati, 
ete., R. Co., 165 Ky. 256, 176 SW 1006, 
AnnCas1917A 1266; Louisville, etc., 
R. Co. v. Moore, 156 Ky. 708, 161 Sh 
1129; Louisville, CUCh ME aeOO 
Strange, 156 Ky. 439, 161 SW 239. 
(2) Libels printed on different days, 
and making different charges. Flow- 
ers v. Smith, 214 Mo. 98, 112 SW 499. 

36. Equitable Securities Co. v. 
Montrose, ete., Canal Co., 20 Colo. 
A. 465, 79 P 747; Gainey v. Parkman, 


Bartell, 


[§§ 1039-1040 


tion to require them to be stated separately,?* and a 
motion to compel an election does not lie;?® but in 
other jurisdictions plaintiff may be compelled to 
elect,#® or an alternative order may be made for a 
separation of counts or an election;*! in some juris- 
dictions, however, the only remedy is by demurrer.*? 
It has been held that defendant is entitled to an elec- 
tion by plaintiff, where defendant’s right to a jury 
trial,*® or the availability of a particular defense,** 
depends upon the choice made. 
of action is not maintainable in the court in which 
action is brought, an election will not be ordered.*® 
1040] 2. Between Different Counts or Para- 
graphs Stating Same Cause of Action—a. The Com- 
Where, as at common law, a single 
cause of action can be set forth in two or more differ- 
ent forms or counts, and in jurisdictions where the 
common-law rule is adhered to,*® an election between 
counts stating the same cause of action cannot be 
compelled,**? even though the counts are inconsist- 


If one of the causes 


100 Mass. 316. 

[a] Election compelled.—(1) Com- 
mon-law negligence, and ordinary neg- 
ligence in running a_ street car. 
Clancy v. St. Louis Transit Co., 192 
Mo. 615, 91 SW 509; McHugh v. St. 
Louis Transit Co., 190 Mo. 85, 88 SW 
853. (2) Common-law negligence, and 
under statute. Giacomo v. New York, 
R., Co; 196) Mass) 21927 380) SNini 
. (3) Contract, and tort. Wirth 
v. Bartell, 84 Wis. 209, 54 NW 399. 

37. See statutory provisions; and 
supra § 171 et seq. 

38. See supra § 1035. 

39. Colo.—Empire Ranch, etc., Co. 
v. Howell, 23 Colo. A. 386, 128 P' 474. 

Ida.—Labonte v. Davidson, 31 Ida. 
644, 175 P 588 [overr Jones v. Cald- 
well, 20 Ida. 5, 116 P 110, 48 LRANS 
U9 SOx Ve ROS CLS) = O el Gas elmo 
Peas. 

Iowa.—Watson v. Bartholomew, 106 
Iowa 576, 76 NW 858. 

Minn.—Craig v. Cook, 28 Minn. 232, 
9 SW 712. 

S. D.—Austin, etc., Mfg. Co. v. Hei- 
Sek soms-e Ds 429. 

40. Foster- Cherry Commn. Co. v. 


Davis, 115. Mo. Av. 65," 900 SW. 7345 
Harris v. Wabash R. Co., 51 Mo. A. 
125; - Kern, v.. Pfaff. 44 Mos Ay 29: 


[a] Demurrer does not lie, motion 
to compel being the proper remedy. 
Ennis v. Padgett, 122 Mo. A. 539, 99 
SW 782; Zeideman v. Molasky, 
Mo. A. 106, 94 SW 754; Gaw v. Al- 
len, 112 Mo. A. 711, 87 SW 590. 

41. Lyon v. Atlantic Coast Line 
RaiCo. T6b IN. Ce 143) 8d Saas 
V.. Columbia, etc.) A. Cou, 42,5 snGrn tues 
20 SEH 27; Reed v. Northeastern R. 
Co. 3 Ss Cr.42 165 Sk. 2895 

[a] Compliance with order to sep- 
arate is a bar to a motion to compel 
an election. Sahlman vy. Mutual Re- 
serve Fund Life Assoc., 53 S. C. 188, 
31 SE 50. 


42. Lewis v. Crane, 78 Vt. 216, 62 
A 60. See Craft Refrigerating Mach. 
Co. v. Quinnipiac Brewing Co., 63 


Conn. 551, 29 A 76, 25 LRA 856 (stat- 
ing the terms of the statute). 

43. Libmann v. Manhattan R. Co., 
59 Hun 428, 13 NYS 378. 


44. Jumper v. Dorchester Lum- 
berCo, LTO Ss Ce LL, te SF Ssieile 
45. Stetina v. Bergstein, 204 Mo. A. 


366, 221 SW 420. 


46. See supra § 174 et seq. 
47. Ala.—Sovereign Camp W. O, 
W. v. Carrell, 218 Ala. 612, 119 S 640, 


Conn.—Brockett v. Fair Haven, etc., 
R..Co., 73 Conn. 428, 47 ‘A 763. 

Ga.—-Stricklana v. Parlin, 118. Ga. 
213, 44 SE 997. 

Iil.-—Price v. Clover Leaf Coal Min. 
Comms 3. linn AL eo ie 

Md.—Poland vy. Chessler, 145 Md. 66, 
125 A: 536. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 1041] b. Under the Codes. 


Mass.—Donovan v. Draper, 168 NE| R. Co., 


91; Whiteside v. Brawley, 152 Mass. 
133, 24 NE 1088; Sullivan v. Fitz- 
gerald, 12 Allen 482; Sheffill v. Van 
Deusen, 15 Gray 485; %7%- AmD 3877. 
See Beauregard v. Webb Granite, etc., 
Co., 160 Mass. 201, 35 NE 555 (where 
compelling election was harmless er- 
ror). 

Mich.—Chippewa County v. Ben- 
nett, 185 Mich. 544, 152 NW 229, 153 
NW 814; Bowen v. Chandler, 172 
Mich. 678, 138 NW 247; Hazen v. 
Bay City Traet., ete., Co., 152 Mich. 
457, 116 NW 364. See Thompson v. 
Stoddard, 112 Mich. 687, 71 NW 524 
(plaintiff, by offering evidence con- 
sistent with allegations in either 
count, does not thereby elect to pro- 
ceed under one of the counts). 

Miss.—Carter v. Collins, 151 Miss. 
A ayia seen 

N. 4.—Hutt v. Hickey, 67 N. H. 
411, 29 A 456 (recognizing rule). 

N. Y.—Lansing v. Wiswall, 5 How 
Preiigvp: Den. Zils “prior to code). 

Tex.—Texas Brewing Co. v. 
ters, (Civ. A.) 43° SW 548. 

Vt.—Patterson v. Modern Woodmen 
of America, 89 Vt. 305, 95 A. 692. 

[a] Common-law rule _ stated.— 
Leonard v. Roberts, 20 Colo. 88, 36 
P 880; Muzzy v. Ledlie, 23 Wis. 445, 
infra note 55 [a]. 

{b] Reason for rule.—“Plaintiff 
may claim that the evidence is such 
as to maintain one of the counts in 
particular, and if not, that it does 
another, leaving the jury to decide 
upon which, if either, they will ren- 
der a verdict in his favor. This gives 
no undue advantage to the plaintiff, 
for it simply allows him to insert a 
variety of counts so as to avoid a 
variance in the statement of his cause 
of action. Nor can the defendant be 


Wal- 


’ thereby misled or in any manner prej- 


udiced. He may require the judge 
to instruct the jury as to the nature 
and qualities of each description of 
injury, with the usual right to except 
if the charge is supposed to be erro- 
neous; as he also may require the 
jury, if they find for the plaintiff, 
to assess his damages on some one 
count in particular, and on the others 
render their verdict for the defend- 
ant. But there is no ground, as it 
seems to me, for requiring the plain- 
tiff, in such a case, to select a par- 
ticular count on which alone he must 
recover if at all. It is enough for 
him if he proves a right of action 
which falls within any one of his 
counts, leaving the jury to deter- 
mine by their verdict which one in 
particular has been established by 
the evidence.” Lansing v. Wiswall, 
5) Dén= GN) Yar 243, 217. 

{e] No election compelled on fol- 
lowing counts: (1) Account annexed, 
and quantum meruit. Wheelock v. 
Zevitas, 229 Mass. 167, 118 NE 279. 
(2) Check without further allega- 
tion, and check with delivery and con- 
sideration. Poland v. Chessler, 145 
Md. 66, 125 A 536. (3) Contract, and 
common. counts. Hoopengarner v. 
Stipe, 169 Mich. 307, 185 NW 244. 
(4) Contract, and rescission. Ray- 
mond Syndicate, Inc. v. American Ra- 
dio, etc., Corp., 263 Mass. 147, 160 NE 
821. (5) Contract, and false repre- 
sentation. Ward v. Cook, 158 Mich. 
283, 122 NW 785. (6) Death act, or 
survival act. Ely v. Detroit United 


But it has been held that, irrespective of the 
pleadings, convenience may require that one only of 
several questions be first tried, and that, where this 
is So, it is within the discretion of the trial judge to 
compel an election between the counts.*® 

Under the code 
practice, where plaintiff may plead his cause of ac- 
tion in different forms, in different counts or para- 
graphs, to meet the exigencies of. proof,®°® following 
the common-law rule®!*no election between counts 
will be compelled,®? as, for instance, between a count 
on an express contract and a quantum meruit count.°? 
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162 Mich. 287, 127 NW 259. 
(7) Express contract, and quantum 
meruit.). Utter! v,, Buck, (120 (Ellis A. 
120; Carter v. Collins, 151 Miss. 1, 
117 S 336; Patterson v. Modern Wood- 
men of America, 89 Vt. 305, 95 A 
692. (8) Negligence in managing fire, 
and trespass. Cribbs v. Stiver, 181 
Mich. 82,147 NW 587%. (9) Negli- 
gence in ‘leaving hole uncovered, and 
in not covering property. Knudsen 
v. Muskegon, 158 Mich. 185, 122 NW 
SSNS) 5 Gil) Starting ear, and warning 
of danger of being struck by rear 
end. Hazen v. Bay City Tract., etc., 
Co., 152 Mich. 457, 116 NW 364. 

48. Whiteside v. Brawley, 152 
Mass. 133, 24 NE 1088 [dist Clapp v. 
Campbell, 124 Mass. 50 (where an ac- 
tion was compelled) ]. 

49. Hutt v. Hickey, 67 N. H. 411, 
29 A 456. 

50. See supra § 174. 

51. See supra § 1040. 

52. U. S.—American Nat. Bank v. 
National Wall Paper Co., 77 Fed. 85, 
28hCCASS35 

Ind.—Snyder v. Snyder, 25 Ind. 399; 
Wilstach v. Hawkins, 14 Ind. 541; 
McMasters:v. Cohen, 5 Ind. 174. 


Iowa.—Cawker City State Bank v. | 


Jennings, 89 Iowa 230, 56 NW 494; 
Pearson v. Milwaukee, etc., R. Co., 45 
Iowa 497. See Reed v. Howe, 28 lowa 
250 (where a statute compelling elec- 
tion, no longer in force, is referred 


to). 

Mo.—Hunt v. Sanders, 313 Mo. 169, 
281 SW 422; Schroeder v. Turpin, 253 
Mo: 258, 161 SW 716; Rinard’ v. 


Omaha, etc., R. Co., 164 Mos 270, 64 
SW 124; Brinkman v. Hunter, 73 Mo. 
172, 39 AmR 492; Feil v. First Nat. 
Bank, (A.) 269 SW 936; Landers v. 
Quincy, ete., R./Co.; 134: Mo: A. 80, 
114 SW 543; Bussell v. Quincy, etc., 
R. Co., 125 Mo. A. 441, 102 SW 613; 
Waechter.v. St. Louis, ete.,.R. Co., 
113 Mo. A. 270, 88 SW 147; Maguire 
Ve rot? Louis Wiransite Co: 0s ivlo. LAL 
459, 78 SW 838; Nolan vy. Bedford, 
89 Mo. A. 172; Straub vy. Eddy, 47 
Mo. A. 189. 

Okl.—Bourland vy. Madill State 
Bank, 32 Okl. 761, 124 P 314 

S. C.—American Agricultural 
Chemical Co. v. Heaton, 104 S. C. 42, 
88 SE 296. 

a Cal.—Wilson v. Smith, 61 Cal. 

Ind.—Model Clothing House _ vy. 
Hirsch, 42 Ind. A.°270, 85 NE 719. 

Iowa.—Tutffree v. Binford, 130 Iowa 
532, 107 NW 425. 

.Minn.—In re Speiss, 170 Minn. 221, 
212 NW 167; Kruta v. .Lough, 131 
Minn. 13, 154 NW 514; Kinzel v. Bos- 
ton, etc., Farm Land Co., 124 Minn. 
416, 145 NW 124; Wetmore v. Thur- 
man, 121 Minn. 352, 141 NW 481. 

Mont.—Sharp v. Sharp, 66 Mont. 


4380) 2ho-we (99. 
Y.—Byrne v. John Gillies Co., 
677, 120 NYS 602; Ru- 


N. 
144 App. Div. 
bin v. Cohen; 129 App. Div. 395, 113 
NYS 843; Walar v. Rechnitz, 126 App. 
Div. 424, 110. NYS 777; McAuley v. 
Wells, 132 Misc. 424, 230 NYS 148; 
Kohen v. Kieley, 131 NYS 584. 

Okl.—Mellon v. Fulton, 22 Okl. 636, 
98 P 911, 19 LRANS 960 

Ss. D.—Norbeck, ete., Co. v. Pease, 
21-8." D. 368, 112- NW 1136. 

Election between common and spe- 
cial counts in assumpsit see Assump: 
sit, Action of § 55. 
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On the other hand, where the pleader is confined to 
a single count for the statement of his cause of ac- 
tion,®* the general rule is that a motion to compel an 
election between counts is proper and will generally 
be granted,®® especially where the counts are incon- 
sistent to the point of irreconcilability.*® 
in most jurisdictions, it is generally held that an elee- 
tion will not be compelled when a plaintiff has two 
or more counts upon which he has a single cause of 
action, and there is some uncertainty as to which he 
will be able to establish at the trial.°* 
plaintiff be compelled to elect. between common-law 


However, 


Nor will a 


54. See supra § 174. 

55. U. S.—Wilson v. Leigh Banana 
Case Co., 241 Fed.: 987. 

Colo. — Spaulding v. Saltiel, 18 Colo. 
86, 31 P 486. 

Ky. —Alsop v. Central Trust Co., 100 
Ky. 375, 38 SW 510, 18 Ky "830: 
Muldraugh’s Hill, ete., Turnp. Co. v. 
Maupin, 79 Ky. 101. 

N. Y.—McLaughlin v. Engelhardt, 
62 NYS 428; Fern v. Vanderbilt, 13 
AbbPr 72; Lackey Vv. Vanderbilt, 10 
HowPr 155; Churchill v. Churchill, 
8 HowPr 552. 

Oh.—Ferguson v. Gilbert, 16 Oh. St. 
88; Wiley v. Cleveland, ete., R. Co., 
4 OhS&CP 269, 3 OhNP 242. 

Or.—Harvey v. yor se Paes Cos, 
46 Or. 505, 80 P 10 

Wis. —Muzzy v. Ledlie, 23 Wis. Ve 

[a] Reason for rule.—‘‘It is quite 
apparent, upon an examination of the 
complaint, that the two causes of ac- 
tion therein set forth are in fact: one 
and the same, stated in different 
forms. The pleader, doubtless 
fearing lest he should fail in sustain- 
ing his action upon the written con- 
tract, inserted what, under the old 
system, would be called a quantum 
meruit count. Such a mode of plead- 
ing, although greatly approved under 
the old practice, seems to be no longer 
allowable; and, if the objection “is 
properly taken by motion, the court 
will compel the plaintiff to elect up- 
on which count he will rely on the 
trial, and strike out the other. . 
The only reason ever assigned for the 
practice of setting forth the same 
cause of action in different ways in 
several counts was to avoid the conse- 
quences of a variance between the al- 
legations and proof. But this reason 
has lost most of its force under the 
liberal power of amendment con- 
ferred upon the courts by the Code. 
Under the present practice, if, for any 
reason, the plaintiff should fail in sus- 
taining his action upon the special 
contract, and yet the evidence should 
show that he was entitled to recover, 
it would be the duty of the court te 
permit an amendment to be made on 
the trial, so as to obviate the objec- 
tion, when the defendants could not 
be misled to their prejudice by the 
amendment. Danley v. Williams, 16 
Wis. 581; Morgan v. Mason, 4 E. D. 
Smith (N. Y.) 636; Fort v. Gooding, 
9 Barb. (N. Y.) 3871. And _ there- 
fore, since it is no longer necessary, 
in ‘order to protect the rights of the 
plaintiff, that he should set forth in 
different counts the same cause of 
action—variances between the allega- 
tions and proofs being disregarded, 
unless they actually mislead the ad- 
verse party to his prejudice upon the 
merits—the practice of so doing is 
disapproved of, because it is not in 
harmony with the spirit of the Code.” 
Muzzy v. Ledlie, 23 Wis. 445, 446. 

56. Behen v. St. Louis Transit Co., 
186 Mo. 430, 85 SW 3846; Drolshagen 
v. Union Depot R. Co., 186 Mo. 258, 
85 SW 344. 

57. Ariz.—Phcenix R. Co. v. Beals, 
ZO) AIzees SOs Sie Ps ois pein Vs 
Carrigan, 8 Ariz. 70, 68 P 538. 

Cal.—Wilson v. Suen? i Cal. 209; 
Rand vy. Columbian Realty Co, a 
Cal. A.. 444, 110 P 322; Van Lue v. 
eee Cornett Cogper2 Call Ay C49, 


108 P 
Cslucmayare Ve OL©r; is COlonm6; 
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negligence and negligence under an ordinance or stat- 
A plaintiff will not be compelled to elect be- 
tween counts on the ground that neither states a 
Depending on the particular ease, 
it might not be prejudicial error to require an elec- 
tion between substantially identical counts,®° and the 
same is true as to a refusal to require election.** 

[§ 1042] 3. Between Theories of Action.*? 
plaintiff cannot be required to elect on which of two 
theories stated in the complaint he will rely for a 
recovery, where the theories are not inconsistent.®* 


ute.°§ 


cause of action.>9 


238 P 29; Napier v. John V. Farwell 
Co., 60 Colo. 319, 153 P 694; Vindica- 
tor Cons. Gold Min. Co. v. Firstbrook, 
36 Colo. 498, 86: P 313, 10 AnnCas 
1108; Leonard v. Roberts, 20 Colo. 
88, 36 P 880; Rucker v. Omaha, etc., 
Reanine Coy VLSeColow AIk48 7,0 2a 

Ida.—Tsuboi v. Cohn, 40 Ida. 102, 
231 P 708, 39 ALR 851; Darknell v. 
Coeur D’Alene, ete., Transp. Co., 18 
Ida. 61, 108 P 536. 

Kan.—Edwards v. Hartshorn, 72 
Kan. 19, 82 P 520, 1 LRANS 1050. 

Mont.—Blankenship v. Decker, 34 
Mont. 292, 85 P 1035. 

N. Y.—Everitt v. Conklin, 90 N. Y. 
645 mem; Byrne v. John Gillies Co., 
144 App. Div. 677, 129 NYS 602; Frieze 
v. Alabama Great Southern R. Co., 
99 App. Div. 545, 91 NYS 81; Mulli- 

gan v. Erie R. Co., 99 App. Div. 499, 
31 NYS 60; Blank v. Hartshorn, a 
Hun 101; Longprey v. Yates, 31 Hun 
432; American Encaustic Tiling Co., 
Ltd. v. Reich, 11 NYS 776. 

Oh.—Globe Indemn. Co. v. Wass- 
man, 120 Oh. St. 72,165 NE 579; 
First Nat. Bank v. Cincinnati, etc., 
R. Co., 9 Oh. Dec. (Reprint) 702, 16 
CincLBul 7399:.. 

Utah.—Oberndorfer v. Moyer, 30 
Utah 325, 84 P 1102. 

Wis.—Whitney v. Chicago, etc., R. 
Co., 27 Wis. 327. 

58. White v. St. Louis, etc., R. Co., 
202 Mo. 539, 101 SW 14; Rapp v. St. 
Louis Transit Co., 190 Mo. 144, 88 SW 
865; Kleps v. Bristol Mfg. Co., 107 
App. Div. 488, 95 NYS 3387 [aff 189 
NF SY. 2526; 81 NE ss 12 LRANS 
1038]. Contra Clancy St. Louis 
Transit Co., 192 Mo. 615, ‘91 SW 5.09; 
McHugh v. St. Louis Transit R. Co., 
190 Mo. 85, 88 SW 853. 

59. Munro v. St. Louis, etc., R. Co., 


155. Mo, A.710, 726, 135 Siw 1016. 

“To permit such an attack by mo- 
tion to compel election would be to 
make the motion perform the _ office 
of a demurrer.” Munro v. St. Louis, 
etc. 7.) Cos ‘supra. 


60. John A. Eck Co. v. Fruit Sup- 
ply Co., (Mo. A.) 289 SW 356. 
61. Fitzgerald v. Eisenhauer, 62 


Mont. 582, 206 P 685 
Motion to strike see supra § 1006. 


ag. Theory of action see supra $ 
184. ‘ 
63. Ackerman v. True, 175 N. Y. 


353, 67 NE 629; New Amsterdam Cas- 
ualty Co. v. Mobinco Brokerage Co., 
219 App. Div. 486, 220 NYS 340; Brod- 
sky v. Hibel, 94 Misc. 312, 158 NYS 
329; Blyn v. Foster, 90 Misc. 360, 153 
NYS 177; Buckley v. Massachusetts 
Bonding, etc., Co., 113 Wash. 13, 192 
P 924; O’Donnell v. McCool, 89 Wash. 
537, 154 P 1090. 

[a] Election not compelled. (1) 
Accidental death, and murder. Buck- 
ley v. Massachusetts Bonding, etce., 
Cop its Wash. 113 2 (9'2) Py 19124. e7G2) 
Contract, and conversion. Patterson 
v. Babcock, 127 Or. 476, 274 P 9038. 
(3) Gift, and trust. Central Bank, 
etc., Corp. v. Dennis, 153 Ga. 793, 113 
SE 177. (4) Misrepresentations as to 
value of land, as to encumbrances, and 
as to title. Taylor v. Hamberg, 183 
Ill. A. 241. (5) Negligence, and abso- 
lute liability. B. Schade Brewing Co. 
y. Chicago, etc., R. Co., 79 Wash. 651, 
140 P 897. (6) Tort, and warranty. 
Davis v. Van Camp Packing Co., 189 
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Iowa 775, 176 NW 3882, 17 ALR 649. 
(7) Trover, and foreclosure. Graves 
v. Negy, 114 Kan. 373, 219 P 286. 

64. Kan.—Ehrsam, etc., Mfg. Co. 
ne rehaaaete: 13 Kan. 435, 85 P 559, 91 

86. 

Ky.—Spear v. Greer, 178 Ky. 246, 
198 SW 902. 

Mich.—Remer v. Goul, 185 Mich. 
371, 152 NW 91 

N. Y. —Seggerman v. Rosenberg, 
217 App. Div. 7, 216. NYS 61. 

Ss. C.—Hodges v. Columbia Bank, 
130 S.-C. 115, 125 SE 417. 

[a] Rescission and affirmance.— 
A count based on the theory that a 
contract had been .rescinded and a 
count based on the theory that it had 
been affirmed, money had and received 
being the remedy sought in the first 
case and damages for breach of con- 
tract in the second, are inconsistent, 
and plaintiff may be compelled to 
elect on which he will proceed. Seg- 
german v. Rosenberg, 217 App. Div. 
7, 216 NYS 61. 


65. See supra §§ 248-261. 
66. See cases infra note 67. 
[a] Where clearly there is no in- 


consistency, an election will not be 
compelled. Dunn v. Kees, 165 La. 
671, 115 S 819; Schoultz v. Keller, 10 
La. A: 138, 120 S 232. 

67. U. S—U. S. v. Puget Sound 
Mach. Depot, 298 Fed. 353. 

Ala.—Ganus v. Tew, 163 Ala. 358, 
50 S 1000. 

Ida.—Green v. Smith, 37 Ida. 502, 
217 P 604. 

186 Ill. A, 


Ill.—Miller v. 
340. 

Iowa.—Bruner v. Brotherhood of 
American Yeomen, 136 Iowa 612, 111 


NW 977. 

Ky.—Jones v. Whitaker, 141 Ky. 
484, 133 SW 223; Whittaker v. Mc- 
Queen, 128 Ky. 260, 108 SW 236, 32 
KyL 1094; Glackin v. Glackin, 11 
Ky. Op. 654. 

Minn.—J. L. Owens Co. v. Chicago, 
etc., R. Co., 142 Minn. 487, 171 NW 
(ee Conway v. Wharton, 13 Minn, 

Mont.—Minnesota L. & T. Co. 
Busby, Zoe 6a. 

N. Y.—Societa Italiana Di 
ficenza v. Sulzer, 138 N. Y. 468, 34 
NE 193; Goodwin v. Wertheimer, 99 
N. Y. 149, 1 NE 404; Bruce v. Burr, 
67 N. Y. 237; Springer v. Dwyer, 50 
N. Y. 19 [rev 58 Barb. 189]; Fischer 
v. Hobbs Wall Paper Co., 177 App. 
Div. 653, 164 NYS 6238; Wendling v. 
Pierce, 27 App. Div. 517, 50 NYS 500; 
Kelly v. Bernheimer, 1 Hun 112, 3 
Thomps. & C. 140, 47 HowPr 62; Buh- 
ler v. Wentworth, 17 Barb. 649, 9 
HowPr 282; Mott v. Burnett, 2 BE. D. 
Smith 50 [rev CodeRepNS 225]; Siri- 
ani v. Deutsch, 12 Misc. 213, 84 NYS 
26; Benedict v. McMurtry, 115 NYS 
87; Ross v. Duffy, 12 NYSt 584; Stiles 
v. Comstock, 9 HowPr 48; Otis v. 
Ross, 8 HowPr 198. Contra South- 
worth v. Bennett, 58 N. Y. 659 mem; 
Sunderman v. Péo., 138 NYS 500, 3 
NYCivProcNS. 6. 

Okl.—Roger Mills County Independ- 
ent School Dist. No. 66 v. Kemp, 116 
Okl. 53, 243 P 514; HEmerson-Brant- 
ingham Impl. Co. v. Ware, 71 Okl. 
19, 174 P 1066; Oklahoma Hay, etc., 
Co. v. Randall, 66 Okl. 277, 168 P 
1012; Covington v. Fisher, 22 Okl. 
209): OTe Py Gl be 


Stanley, 


Vv. 


Bene- 


[§§ 1041-1043 


But an election may be required where the theories 
presented are inconsistent.°* 

[§ 1043] 4. Between Defenses—a. In General. 
Where a defendant may and does set up all the de- 
fenses that he has,°* he cannot be compelled to elect 
between such defenses,°® even though such defenses 
may, within certain limits, be inconsistent.°7 Where 
the defenses are so inconsistent that the proof of one 
necessarily disproves the other,®® it has been very 
generally held that defendant may be compelled to 
elect,°® and the proper motion in such ease being one 


Or.—Swank v. Moisan, 85 Or. 662, 
166 P 962 
S. D.—Lawrence v. Peck, 3 S. D. 


645, 54 NW 808. y 

Wash.—Wenatchee Dist. Co-Op. 
Assoc. v. Thompson, 135 Wash. 91, 
237 P 19; Linville v. Wiedrich, 108 


Wash. 1, 182 P 578. 

[a]. Reason for rule (1) is that 
the election between defenses is a 
right to be exercised by defendant 
himself (Ganus v. Tew, 163 Ala. 358, 


50 S 1000), (2) and not by plaintiff 
(Ganus v. Tew, supra; Doullut v. 
Smith,:3 La. A. 5),;> (3)) or by: the 


court (State v. Washington Bank, 18 
Ark. 554; Mayo v. Knowlton, 134 N. 
Y. 250, 31 NE 985, 29 AbbNCas 210; 
Coates v. Eastern States Farmer’s 
Wxch-,' 99 Vt..170)," 130 A 709); 

Inconsistent defenses generally see 
supra §§ 254-256. 

68. See supra § 254. : 

69. Ida.—Harshbarger v. Eby, 28 
Ida. 753, 156 P 619, AnnCas1917C 753; 
ene v. Russell, 8 Ida. 133, 67 P 

Kan.—Muenzenmayer v. Hay, 98 
Kan, 538, 159 P 1; Auld v. Butcher, 2 
Kan. 135. See Kansas State Mut. 
Hail Assoc, v. Title Guaranty, etc., 
Co., 97 Kan: 271, 155 PRP) 13° [reh den 
97 Kan. 651, 156 P 715] (holding that 
a failure to compel to elect was not 
prejudicial error in the instant case). 

Ky.—Smith v. Ferguson, 187 Ky. 
338, 219 SW 160; Ray v. Shemwell, 
186 Ky. 442, 217 SW 351; Hays Creek 
Coal Co. v. Hagle Coal Co., 170 Ky. 
323, 185 SW 1113; Lankford v. Lank- 
ford, 117 SW 962; Hollingsworth v. 
Warnock, 112 Ky. 96, 65 SW 163, 23 
KyL 1395; Lane v. Bryant, 100 Ky. 
138, 37 Sw 584, 36 LRA 709; Owens- 
boro City R. Co. v. Hill, 56 SW 21, 
21 KyL 1638; Black v. Holloway, 41 
SW 576, 19 Kyl 694. See Fletcher v. 
Nichols, 157 Ky. 23, 162 SW 544. 

La.—Mullen v. Kerlec, 2 La. A. (Or- 
leans) 340. 

Mass.—Jewett v. Locke, 6 Gray 233 
(intimating, however, that if defenses 
were inconsistent, which they are not, 
the objection should be raised by de- 
murrer). 

Mont.—Advance-Rumely Thresher 
Co; oy Terpening, 58 Mont. 507, 193 
Pato 2s 

Nebr.—Bollinger v. Knox, 3 Nebr. 
(Unoff.) 811, 92 NW _ 994. 

N. Y.—Breéunich v. Weselman, 100 
INS Nc 509, 2 NE 385; Kelly v. Bern- 
heimer, 1 Hun 112, 3 Thomps. & C. 
140, 47. HowPr 62; Hollenbeck v. 
Clow, 9 HowPr 289. 

Oh.—Pavey v. Pavey, 30 Oh. St. 


600. 

Or.—Rehfuss v. Weeks, 93 Or. 25, 
L29. Pst 

Pa.—Cox v. ‘Cox, 26 Pa. 375, 67 
AmD 432. 


Vt.—Bradley v. Blandin, 92 Vt. 313, 
104 A 11. 

Wash.—Hart-Parr Co. v. Keeth, 62 
Aes 464, 114 P 169, AnnCasi912D 

Que.—Vachon vy. Rochette, 25 Que. 
Super. 242; Harrower v. Forbes, 11 
Que. Pr. 113; Rutherford v. Macy, 4 
Que. Pr. 326. 

“A defendant is sometimes required 
to elect upon which of two inconsist- 
ent defenses he will rely, but this is 
done only where, from the very na- 
ture of the case, it is impossible for 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1043-1047] 


‘to compel an election, not one for a bill of particu- 
‘Jars.7° Where title to land is involved, inconsistent 
claims by a defendant are not tolerated, and he is 
properly compelled to elect.74 An election between 
inconsistent defenses requires an election between 
the defenses as a whole, and not merely between their 
inconsistent portions. “2 Tt has been held that de- 
fendant may be required to elect where he files sev- 
eral pleas in defense substantially the same,‘* or a 
general denial and specific denials of the same 
facts.7* An election will not be compelled where 
defenses are pleaded in the alternative,’> where they 
are not inconsistent in the legal sense,’®° when one 
of the defenses is obviously insufficient,’7 or where 
no question of a double defense is presented by the 
pleadings.*® Where a statute requires affirmative 
defenses to be stated in a distinet division of the an- 
swer,’® plaintiff’s remedy, when they are all con- 
tained in one division, is a motion to require defend- 
ant to plead the defenses separately, or elect on which 
to stand, and not a motion to strike the whole divi- 
sion.§° 

Where, in an intervention complaint, considered 
as being essentially defensive to plaintiff’s claim, 
there are’! two causes of action by the intervener, 
he was not required to elect between them.*? 

[§ 1044] b. Defense and Counterclaim. Ordinarily 
a defendant will not be compelled to elect between 
a defense and a counterclaim,®* even where based on 
the same facts,’* unless they are mutually incon- 
sistent.S> But where a statute in terms grants alter- 
native remedies in the nature of recoupment or a 
cross action for damages, a defendant will be com- 
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the same facts.*° 

[§ 1045] 5. Between Replications. As in the case 
of defenses set up by plea or answer,®? the rule is 
that, where plaintiff improperly files several replica- 
tions,’* defendant may either demur generally, or 
may eall on plaintiff to elect which one he will retain, 
and move the court to strike out the others.*® But 
where the pleadings presented in the several counts 
of the reply are in defense of an affirmative claim 
of defendant set up in his answer,°®® the rule re- 
quiring an election does not apply,®°' unless the 
grounds set up are so inconsistent that proof of one 
would necessarily disprove the other.®? 

[§ 1046] 6. Ambiguous Counts. If the allegations 
of a pleading are equally appropriate to two different 
causes of action, it has been held that plaintiff may 
be required to elect. upon which he will go to trial.9* 
This is especially true when the two causes are to be 
tried in different ways, one by the court and the other 
by a jury.°* 

[§ 1047] 7. Pleading and Demurring to Same Mat- 
ter. If a defendant at the same time pleads and de- 
murs to the same count, in those jurisdictions where 
such procedure is not permissible,®® he may be com- 
pelled to elect on which he will rely, as the two 
eannot stand together;°® but if the demurrer and 
answer are directed to different portions of the 
same cause of action, the proper remedy is a mo- 
tion to strike out the demurrer.®*? Where defendant’s 
pleading is designated by him as an answer, the facet 
that some of the defenses relied on are grounds of 
demurrer only does not, make it an answer and demur- 
rer, for which a motion to elect would be appro- 


pelled to elect between them where both are based on 


him to avail himself of both.” Wend- 
ling v. Pierce, 27 App. Div. 517, 519, 
50 NYS 509. 

When defenses 
see supra § 254. 

70. Kraus v. Mayer, 150 App. Div. 
122, 134 NYS 694. 

71. Cox v. Cox, 26 Pa..375, 67 AmD 
432; Yellow Creek Coal Co. v. Hogan, 
Boera.wCo. 213. 

[a] Two inconsistent equitable ti- 
A oe a v. Cox, 26 Pa. 375, 67 AmD 
432. 

72. Black v. Holloway, 41 SW 576, 
19 KyL 694. 

73. State v. Washington Bank, 18 
Ark. 554; Sumpter v. Tucker, 14 Ark, 
185; English v. Scott, 1 Mo. 408. 

[a] Consideration.—Want of con- 
sideration and failure of considera- 
tion are not identical in their nature, 
and may be separately pleaded in an 
answer to the same action. McClin- 
tic v. Cory, 22 Ind. 170. 


are inconsistent 


74. net Jail Bidg.,, ete, Comyv. 
Jefferson ounty, 160 Fed. 866, 88 
CCA 48; York County School Dist. 


No. 27 v. Holmes, 16 Nebr. 486, 20 


NW 721; Mallette v. Aubrain, 7 Que. 
Pres 9.0: 
75. Paine v. Manistee Tanning Co., 


279 Fed. 340; Valle v. Boido, 5 La. A. 
(Orleans) 283; Blood v. Sovereign 
Camp W. O. W., 140 Mo. A. 526, 120 
Sw 700. 

76. U. S.—Noonan v. Bradley, 9 
Wall. 394, 19 L. ed. 757. 

Kan.—New v. Smith, 94 Kan. 6, 145 
PS S80, GRATILOR 771, AnnCas1917B 
AGAR De Lissa v. Fuller Coal; ‘ete., .Co., 
59 Kan. 319, 52 P 886. 

Ky.—Caruso v. Brown, 142 Ky. 76, 


133 SW 948; Emerson v. Dye, 13 Ky. 
Op. 247; Glackin v. Glackin, 11 Ky. 
Op. 654. 


Mich.—Newberry v. Chicago Lum- 
bering Co., 154 Mich. 84, 117 NW 


592. 

N. M.—Sandoval v. Atchison, etc., 
R. Co., 30 N. M. 348, 233 P 840, 841 
[cit Cyc]. 

[a] 


Negligence.—A general denial 


priate.°® 


of a charge of negligence and a plea 
of contributory negligence are not 
inconsistent in a legal sense, and a 
motion to compel an election will not 
be granted. Sandoval v. Atchison, 
etc., R. Co., 30 N. M. 348, 233 P 840. 

77. Norris Safe, ete., Co. v. Clark, 
28 Wash. 268, 68 P 718, 70 P 129. 

78. Northern Trust Co. v. Brueg- 
ger, 35 N. D. 150, 159 NW 859, AnnCas 
1917E 447. 

79. See statutory provisions. 

80. McKay v. McCarthy, 146 Iowa 
546, 123 NW 1755, 34 LRANS 911, 125 
NW. 207. 

81. Cameron v. Ah Quong, 175 Cal. 


377, 165 P 961. See also Parties § 185 
et seq. 
82. Cameron v. Ah Quong, supra. 


83. Kan.—Master Sales Co. v. Syts- 
ma, 114 Kan. 120, 217 P 294. 

Minn. ~~Clonan v. Thornton, 21 
Mine. 380. 


D.—Nollman v. Evenson, 5 N. 
D, 344, 65 NW 686. 
Wash.—Jacobs v. Teachout, 126 


Wash. 569, 219 P 38. 

Que.—Palliser v. Duff, 5 Que. Pr. 7. 

84. Nollman vy. Evenson, 5 N. D. 
344, 65 NW 686. 

85. Peppers v. Metzler, 71 Colo. 
234, 205 P 945; Minor v. Paragon 
Plaster Co., (Ky.) 124 SW 268; Soci- 
eta Italiana di Beneficenza v. Sulzer, 
61 N, Y. Super. 325, 19 NYS 824 fapp 
CsSm re 138 5 IN Y. 468, 34 NE 193]; 
State v. Cornwall, 103 Or. 220, 201 P 
1072 (holding counterclaims not in- 
consistent). 

86. Mark vy. Stuart-Howland Co., 
226 Mass. 35, 115 NE 42, 2 ALR 678; 
Hebert v. Dewey, 191 Mass. 403, 77 
NE 822; General Motors Truck Co. v. 
Shepard Co., 47 R. I. 88, 129 A 825. 

87. See supra § 1043. 

88. See supra §§ 434-436. 
dene Duncan v. Hargrove, 22 Ala. 

0, 

“As a general rule, the plaintiff can 
file but one replication to a plea. An 
exception to this rule was made by 
the statute of 1846, which provides, 


that to the pleas of set- off, infancy, 


‘as he thinks proper, 


Under statutes forbidding the filing of an- 


or the statute of limitations, the 
plaintiff may reply as many matters 
(Acts of 1846, 
page 36;) but this exception to the 
general rule cannot be extended be- 
yond the provision of the statute. 
When several replications are filed, 
it is at the option of the defendant to 
demur generally, and get rid of the 
whole of them in that way, or he 
may call upon the plaintiff to elect 
which one he will retain, and move 
the court to strike out the balance.” 
Duncan v. Hargrove, supra. 

90. See supra §§ 434-436, 

91. Kaus v. Gracey, 162 Iowa 671, 
144 NW 625; Kentucky Fluorspar Co: 
v. Pierce, 184 Ky, Ub isha JPeUS Wa hb aoe 
See also supra § 1043 

[a] Duress and want of considera- 
ation.— Where, in an action to recover 
possession of an accident policy, de- 
fendant pleaded an assignment and 
plaintiff replied in two counts, plead- 
ing duress and want of consideration 
without admitting the execution of 
the assignment, the court properly 
refused to require plaintiff to elect. 
Kaus v. Gracey, 162 Iowa 671, 144 
NW 625. 

92. Carroll v. United R. Co.’s, 157 
Mo. A. 247, 137 SW 303. See also su- 
pra § 1043. 

93. Welborn v. Dixon, 70 S. C. 108, 
49 SE 232; Cartin v. South Bound R. 
Co., 43 S. C. 221, 20 SE,.979, 49 AmSR 
829; Patterson v. Canadian Paci, 
11 Alta. L. 67, 34 DomLR 726. 

Motion to make more certain see 
supra § 1030. 

94. Libmann v. al Ro Co.; 
59 Hun 428, 13 NYS 378 

95. See supra § 518. 

96. Bernard v. Morrison, 2 NYCiv 
Proce. 399, 2 MecCartyCivProe 213, 64 
HowPr 108 [rev on other grounds 29 
Hun 410]. 

97. McKesson v. Russian Co., 27 
Misc. 96, 57 NYS 579 [aff 42 App. 
Div. 622, 59 NYS 1109]. 

98. Gordon v. Moore, 59 Misc. 151, 
110 NYS 374. 
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swers and demurrers together generally, but qualify- 
ing the general order by allowing a demurrer on the 
ground of want of jurisdiction or insufficiency of the 
pleading to be filed with the answer,®® if a demurrer 
on either of these grounds is filed with the answer a 
motion to elect will not lie.? 

[§ 1048] 8. Discretion of Court. The question of 
the granting or refusing a motion to require an elec- 
tion | is largely within the diseretion of the court, and 
the ruling will not be disturbed except where abuse 
is shown.? As affecting the exercise of the discretion, 
one consideration is whether or not prosecution of 
both causes of action at one time and in one proceed- 
ing will embarrass defendant in his defense, when 
no such consequence would follow and no embarrass- 
ment, to plaintiff’s legal remedy would happen if he 
were obliged to bring two actions.*?. Another consid- 
eration is whether or not under the complaint there 
can be a duplicate recovery for the same cause of 
action. In the consideration of the motion, facts 
stated in the pleading are assumed to be true. The 
court may properly deny a motion to compel an elec- 
tion if made before the case has developed to such 
a point that the matter can be intelligently passed 
upon.® While a judge cannot be required by a party 
to make a ruling requiring plaintiff to elect between 
counts until all the evidence on both sides is closed, 
it is within the discretion of the court to make such 
a ruling at the close of plaintiff’s case, when such 
procedure expedites the trial and is not inimical to 
any rights of either party.’ It is prejudicial error to 
compel a defendant to elect between two defenses on 
the ground that they are inconsistent, when in fact 


vo See statutory provisions. judge in 
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they are not so.8 A refusal to compel an election 
when an election should have been ordered is harm- 
less, when the trial proceeded on a single theory, 
well understood by the parties throughout the trial.® 
Compelling an election where an election should not 
have been ordered is harmless, where under the evi- 
dence a recovery could not have been had on the re- 
jected count.?° 

[§ 1049] 9. What Constitutes Election. Trying a 
case in accordance with only one of the causes of ac- 
tion alleged amounts to an election, or an election 
may be made by stipulation,!? or by statement of 
counsel at the trial,!*? although it has been held that 
a statement by counsel in a brief is not sufficiently 
formal to bind his elient.1* But an election by stipu- 
lation to be an election must be an abandonment of 
remedies or defenses not elected.1> Recitals in a mo- 
tion should not be construed into an election, unless 
the intention to elect thereby is clear.1® The fact that 
plaintiff making an election between different counts 
claimed a reservation that he might by subsequent 
pleadings recover under the count he elects to dis- 
pense with does not render his election any the less a 
final one,!7-and hence the court may permit him to 
withdraw such latter count after verdict.1® 

[§ 1050] 10. Effect of Election. Where a case has 
been submitted upon one count elected by plaintiff, 
all other counts are generally regarded as being dis- 
posed of thereby.1® But an election which excludes 
one count does not waive the right to introduce in 
evidence any facts in the rejected cout which are 
admissible under the allegations of the count re- 
tained.?° And after an election is made, an excluded 


670. 
Ida.—Lewis v. Utah Constr. Co., 10 


what is con- 


1. Sprunt v. Gordon, 89 S. C. 426, 
71 SE 10338. 

2. Colo.—Enyart v. Orr, 78 Colo. 
6,238 P29; Possell v. Smith, 39 Colo. 
127, 88 P 1064. 

Fla.—Wilkie v. Roberts, 91 Fla. 
ee 109 S 225. 

Tll.— Chicago, etc., R. Co. v. Smith, 
10) DA 359. 

Kan.—Day v. Kansas City Pipe 
Line Co., 87 Kan. 617, 125 P 43. 
ra v. Hillgrove, 146 A 

Mass.—Williams vy. Pittsfield Lime, 
etc., Co., 258 Mass. 65, 154 NE 572; 
Brady v. Ludlow Mfg. Co., 154 Mass. 
‘468, 28 NE 901; Carlton v. Pierce, 1 
Allen 26. 

Mich.—McLennan v. McDermid, 50 
Mich. 379, 5 NW 518. 

Minn.—Plummer vy. Mold, 22 Minn. 
15; Hawley v. Wilkinson, 18 Minn. 
525; Caldwell v. Bruggerman, 8 


Minn. 286. 
v. State, 14 Mo. 


Cate 
Y.—Peo. v. Tweed, 63 N. Y. 194 
tant DL ELUN soos Southworth v. Ben- 
nett, 58 N. Y. 659 mem; Kerr v. Hays, 
Mi) N. Y. 331; Seymour v. Lorillard, 51 
N. Y. Super. 399; Nadelman v. Pichel, 
34 Misc. 829 mem, 71 NYS 1142 mem 
[aff 36 Misc. 768 mem, 74’ NYS. 893 
mem; Taylor v. Arnoux, 13 NYSt 
Or.—Patterson v. Babcock, 127 Or. 
476, 274 P 903; Harvey v. Southern 
Pac. Co., 46 Or. 505, 80 P 1061. 


“In some cases a jury may be able, 


to deal with different counts, founded 
on the same facts, presenting differ- 
ent issues, and 
liabilities in damages, at the same 
time without great difficulty, and it 
may be just to both parties to submit 
them to the jury together. In other 
\cases, the presiding, judge may see 
that such a mode of trial would be 
likely to lead to confusion, and to 
prevent the jury from reaching a 
correct result. Much,must be left 
to the discretion of the presiding 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘Dyke Mines Co., 98 Or. 


involving different’ 


ducive to an orderly trial and an in- 
telligent verdict.” Brady v. Ludlow 
BHReT Co., 154 Mass. 468, 472, 28 NE 

8. Seymour vy. Lorillard, 51 N. Y. 
Super. 399; Franke v. N. W. Taussig 
Co., 48 Mise.'169, 171, 95 NYS 212. 

“It may possibly be that upon the 
trial matters will take such form 
that it would be unjust to the defend- 
ant to allow all three grounds of re- 
covery to be submitted to the jury, 
but so far as can be seen from the 
complaint alone there will be no such 
injustice. On the contrary, the hard- 
ship or injustice to be apprehended 
would be that the plaintiffs, by being 
compelled to elect at this stage of the 
action, might meet defeat at the trial 
because of their inability to accurate- 
ly anticipate the contingencies of the 
trial and what they and the defend- 
ant would be able to establish or 
what construction might be put by 
the court or the jury upon the evi- 
dence.” . Franke v. N. W. Taussig 
Con (supra, 

4. Johnson Vv. Homestead-Iron 
31S, Loe, & LOSG6: 

5. Johnson Vv. Homestead-Iron 
Dyke Mines Co., supra. 

6. Rosenberg v. Heidelberg, 98 
» Div. 17, 90 NYS 684. 
7. Williams v. Pittsfield Lime, etc., 


Co., 258 Mass. 65, 154 NE 572. 
8. Grier Commn. Co. v. Docksta- 
der, 47 Mo. A. 42. 


9. .Ky.—Cincinnati, etc.,, R. Co. v. 
Clarke, 169° Ky. 662, 185 SW 94. 

N. Y.—Tuthill v. Skidmore, 124 N. 
NG aon 26 NE 348. 
AN D.—George v. Odenthal, 225 NW 
v ” 


Wash.—Fiske vy. Elston, 80 Wash. 
625, ee Elise. 


N. B.—Wathen v. Ferguson, 41 N. 
Fo 448, 10 DomLR 330, 12 HastLR 
10. May v. Whittier Mach. Co., 154 


Mass. 29, 27 NE 768. _ | 
11. Colo.—Great Western Sugar 
Co. v. Parker, 


Td a2 La ee oS Os 

Ill.—Utter v. Buck, 120 Tll. A. 120. 

Mo.—Oakley v. Richards, 275 Mo. 
266, 204 SW 505 [writ of error dism 
248 U. S.-541 mem, 39 SCt 134 mem, 
63 L. ed. 411 mem]. 

Wis.—Mueller v. Michels, 184 Wis. 
324, 197 NW 201, 199 NW 380; Barndt 
v. Frederick, 78 Wis. 1, 47 NW 6, 
11. LRA 199. 

12. State Bank v. Ensminger, 7 


Blackf. (Ind.) 105. 
neta Prince v. Finkelstein, 182 NYS 
14, Roeder v. Mayer, 173 App. Diy. 


150, 159 NYS) 895. 

15. O’Neil v. Manufacturers’ Auto- 
matic Sprinkler Co., 143> App. Div. 56, 
127 NYS -692. 

[a] Electing not to elect.—W here, 
in an action for injuries toa servant, 
plaintiff's counsel stated that he 
would elect to proceed under the Em- 
ployers’ Liability Act, in addition to 
any other rights that he might have 
under the law of the land, it did not 
amount to an = election. O'Neil v. 
Manufacturers’ Automatic Sprinkler 
Co., 143 App.. Div. 56, 127 NYS 692. 

16. Hinchey vy. Starrett, 91 Kan. 
LST RLS ABesss 

[a] Motion to strike allegations.— 
A motion, in an action to recover for 
fraud in exchange of land, to strike 
an allegation from the answer, which 
motion recited that the action was to 
recover damages for misrepresenta- 
tions as to the character and value of 
the land, did not show an election 
to proceed on the basis of the repre- 
sented value instead of the sum 
agreed to be paid. Hinchey v. Star- 
rett, 91 Kan. 181, 137°>P 81. 

17. Gorham v. New Haven, 79 
Conn. 670, 66 A 505. 


18. Gorham v. New Haven, supra. 

19. Amick v. Henman, (Mo. A.) 
241 SW_ 988. 

20. Heisen v. Churchill, 179 Fed. 


828, 103 CCA 320; Adtna Indemn. Co. 


22 -Colo.. A. 1/8, (123) ; Palsy. Ladd, 135 Fed. 636, 68 CCA 274, 


—_—_ 
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count may nevertheless, in the discretion of the court, 
be allowed to remain as an amendment of the count 
retained so far as it would properly operate as such.?4 
An election once made may be changed when it re- 
sults in no prejudice to the opposite party,?2 but not 
otherwise.** Where a party has been compelled to 
elect between certain counts in his complaint, such 
election does not preclude his proceeding on other 
eounts on a new trial after a reversal,?* but it does 
preclude his excepting to the ruling requiring him to 
elect.?> 

[§ 1051] 11. Refusal To Obey Order of Court. If 
a party refuses to obey an order requiring an elec- 
tion, the court may strike out all but one cause of ac- 
tion or defense,?® or may refuse to try the cause or 
order a nonsuit,?* or may dismiss the action, if, 
after striking out a count, plaintiff then refuses to 
proceed with the trial.?§ 

[§ 1052] 12. Waiver of Right To Demand Elec- 
tion. Either plaintiff?® or defendant,®° as the case 
may be, may, by going to trial without objection, 
waive his right to compel an election. 

{§ 1053] F. Application for Relief and Proceed- 


aise LUN Verily ot us.  C. 184) 28 
SE 309. 587, 95 NW 627; 
22. Fetzer v. Williams, 80 Kan. 
554, 103 P 77; McLennan v. McDer- 
mid, 52 Mich. 468, 18 NW 222; Berry- 


31. 
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Mach. Co.:v. Hiatt, 4 Nebr. 
Current v. Citizens’ 
Bank, 16 N. M. 642, 120 P 307. 
Demurrer to motion: 
Generally see Motions and Orders § 
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ings Thereon**?!—1. In General. Motions relating 
to pleadings, except where it 1s otherwise provided 
by statute or rule of court,*” are ordinarily governed 
by the rules relating to motions in civil actions in 
general.® 

[§ 1054] 2. Who May Make Application. Only a 
party®* who is agerieved®> may make a motion in 
regard to the pleading, except where the statute au- 
thorizes a motion by “any person aggrieved,’’?® in 
which case the motion may be made by an attorney 
for a party where the attorney is the person in- 
jured.37 

Motion against self. Under a rule of practice pro- 
viding that, if either party be entitled to judgment on 
the pleadings, the court may on motion give judgment 
accordingly, and without regard to which party 
makes the motion,®® defendant may properly make a 
motion for judgment against himself.*® 

[§ 1055] 3. Time for Application*®—a. In Gen- 
eral. As is the case with motions generally,*+ mo- 
tions respecting pleadings must be made in apt 
time,#? and in appropriate order of proceedings.** 
Where prematurely filed,** or filed too late,*> the mo- 


(Unoff.) }mem)] (where the motion was al- 
lowed without discussion of the text 
point). 

On whose motion judgment may he 
entered see infra § 1140. 

40. Cross references: 


Beall Dry Goods Co. v. Francis, 104 
Okl. 81, 230 P 496. 

23. Bravis Via CBICALZO. Cte. ©0:, 
217 Fed. 234, 133 CCA 228; Walar-v. 
Rechnitz, 126 App. Div. 424, 110 NYS 
777; Adelman vy. Fennell, 74 Misc. 
96, 181 NYS 648; Bowsky v. Metro- 
politan St. R. Co., 86 Misc. 820, 74 
NYS 863. 

24. New v. Smith, 94 Kan. 6, 145 
P 880, LRA1915F 771, AnnCas1917B 
362; Gott v. Judge Super. Ct., 42 Mich. 
625, 4 NW 529. 

25. Atlanta Terminal Co. v. Alex- 
ander, 38 Ga. A. 280, 143 SE 905. 

26. Ashurst v. Dixie Block Coal 
Co., (Ky.) 20 SW (2d) 1011; Brooks 
v. Madden, 198 Ky. 167, 248 SW 503; 
Hilton v. Hilton, 110 Ky. 522, 62 SW 
6, 22 KyL 1934; Sheppard vy. Steph- 
ens, 2 SW 548, 8 KyL 6083. 

{a] Striking without prejudice.— 
Where a petition against a corpora- 
tion and individual defendants, al- 
though not in the best of form, did 
state a cause of action, the court, on 
plaintiff's declining to elect whether 
fo prosecute the action against the 
corporation or individual defendants, 
should, under Civ. Code Pract. § 85, 
have stricken out the cause against 
the individual defendants without 
prejudice, as plaintiff may desire to 
renew the action against the individ- 
ual defendants after the controversy 
with the corporation is concluded. 
Ashurst v. Dixie Block Coal Co., (Ky.) 
20 SW (2d) 1011. ; 

What allegations may be stricken 
see supra § 1037. 

27. French v. Central Constr. Co., 
76 Oh. St. 509, 81 NE 751, 12 LRANS 
669; Gould v. ‘Crawford, 3 Pa. 89. 

28. Stephens v. Schadler, 182 Ky. 
833, 207 SW 704; Hilton vy. Hilton, 
110 Ky. 522, 62 Sw 6, 22 KyL 1934; 
Latham v. Litsay, fi Ky. Op. 244. 

[a] In Louisiana the court cannot 
strike some of the counts, but can 
only dismiss the action. Bickmann vy. 
Carbajal, 166 La. 618, 117 S 738. 


29. Kinzel v. Boston, ete., Farm 
Land Co., 124 Minn. 416, 145 NW 
124. 


[a When there is no election at 
the trial between separate causes of 
action stated in the complaint, the 
plaintiff may recover on any one of 
them. Bouck v. Shere, 125 Minn. 
122, 145 NW 808. 

30. Dunn v. Bozarth, 59 Nebr. 244, 
80 NW 811; McCormick Harvesting 
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115 text and note 18 [b]. 
Respecting pleading see supra § 458. 

Error in order as ground for re- 
versal see Appeal and Error § 2913 
et seq. 

32. See statutory provisions and 
court rules. 


83. See Motions and Orders 42 C. 
J. p 457; and cases infra this note. 
[a] BRule prescribing when and 


how actions may be set on the trial 
docket has no application to a motion 
for judgment, for an amount not con- 
troverted. National Surety Co. v. Ar- 
terburn, 110 Ky. 832, 62 SW 862, 23 
Kyl 281. 

[b] Enumerated motions.—A mo- 
tion for judgment on a frivolous de- 
murrer is an enumerated motion. Mc- 
Cabe v. McKay, 2 Cai. (N. Y.) 100, Col. 
& Os Case. 300 

[ec] Motion as pleading.—Motion 
to strike matter from the record is 
not a pleading in the strict sense 
(Pract. Act § 22 [St. (1920) § 17202]) 
giving a general right to extend the 
time for filing pleadings. Cameron 
v. Mishman, 291 Pa. 12,139 A 383. 
also supra § 8. 

34. Gardiner v. Eclipse Grocery 
Co., 72 Mont. 540, 234 P 490; Hagerty 
v. Andrews, 94 N. Y. 195, 4 NYCivProe 
323; Cassone -v. Alyea- Nichols Co., 
3 Pa. Dist. & Co. 430, 431. 

“Tt requires no citation of author- 
ity for the proposition that only a 
party to a controversy ean question 
the pleadings.’’ Cassone v. Alyea- 
Nichols Co., supra. 

[a] Witnesses for defendant are 
strangers to the action and cannot 
move to strike out superseded an- 
swer so as to prevent introduction 
into evidence of admissions therein. 
Gardiner v. Eclipse Grocery Co., 72 
Mont. 540, 234 P 490. 

35. Hagerty v. Andrews, 94 N. Y. 
195; Belden v. Brown, 77 ‘Misc. 282, 
136 NYS 287. 

Motion to strike see supra § 1028. 

36. See statutory provisions. 

37. Wehle v. Loewy, 2 Misc. 345, 
21 NYS 1027. 

38. See practice rules. 

39. Winter v. American Aniline 
Products, 204 App. Div. 792, 198 NYS 
717 [rev on other grounds 236 Nv Y. 
199, 140 NE 561]. See Mecca Realty 
Co. v. Kellogg Toasted Corn Flakes 
Co., 85 Misc. 598, 148 NYS 1040 [aff 
166 App. Div. 74, 151 NYS 750 (aff 
22d NG) Yo ad mem, alll IN BY L076 


See 


Effect of filing demurrer with or be- 
fore motion see infra § 1061. 
Pees motions see infra §§ 1060— 
3) 


Time for entry of judgment on motion 
see infra § 1141. 

Waiver of motion see infra § 1252. 
41. See Motions and Orders § 26. 
42. Colo.—Florence Oil, etc., Co. v. 

Oil Well Supply Co., 38 Colo. 124, 87 

EO ats 
Ill.—Greenys v. Jonalis, 244 Ill. A. 


78. 
14 La. 
Ann. 793. 
pn ge cern v. Curran, 1 Minn. 


oy, 


Mo. Wamsganz v. Blanke-Wanne- 
ker Candy €o., (A.) -216 SW. 1025. 
N. Y.—Wood v. Anthony, 9 HowPr 


8. 

N. C.—Elizabeth City Water, ete., 
Co. v. Elizabeth City, 188 N. C. 278, 
124 SE 611. 

W. Va.—Paxton Lumber Co. v. Pan- 
ane Coal Co., 83 W. Va. 341, 98, SB 


“cc 


s . a rule of general ap- 
plication ‘that motions must be made 
in apt time, and that this require- 
ment embraces within its meaning 
promptness as well as the appropriate 
order of proceeding. . This rule 
is especially true of dilatory mo- 
tions and motions to set aside pro- 
ceedings for mere irregularities.” 
Greenys v. Jonalis, 244 Ill. A. 78, 81. 

43. Greenys v. Jonalis, Supra. See 
infra §§ 1079-1081. 

44. Del.—American Agricultural 
Chemical Co. v. Gooden, 25 Del. 509, 
83 A 86. 

Kan.—Klapper v. J. R. Burnett 
Coal, etc., Co., 108 Kan. 61, 194 P 315. 

N. Y.—Childs_ v. Childs, 144 App. 
Div. 167, 128 NYS 781. 

Pa. —Levy v. Seadler, 272 Pa. 366, 
116 A 294. 

Man.—Smith v. Murray, 
753, 14 WestLR 402. 

Que.—Rubin v. Everybodys Store, 
TE: Que. Pr, 110) 

N. W. Terr.—Pease v. Moosomin, 7 
POrrelin, oor 

[a] Last day of term.—American 
Agricultural Chemical Co, v. Gooden, 
25 Del. 509, 83 A 86. 


21 Man. 


45. U. 8.—Katsh - v. Rafferty, 12 
F. ay. 450. 
a.— Bynum v. Gay, 161 Ala. 140. 
49 As: "751, 135 AmSR 121. 
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tion may be denied. Where the time to move is not 
fixed by statute or rule of court, the motion must gen- 
eraliy be made promptly,** but there is no fixed and 
definite rule determining when the motion is sea- 
the application will 
not be refused when the delay is not unreasonable, 
and does not appear to have been so great as to preju- 
Whenever a party is ap- 
parently guilty of laches in filing his motion the de- 
A motion with reference 
to the pleadings which is made as soon as the occa- 
sion for it is disecovered,*® or at the earliest practica- 
ble opportunity,°° is ordinarily regarded as having 


sonable. Generally speaking, 


dice the other party.*? 


lay should be explained.*§ 


been interposed in time. 


Cal.—Smith v. United Crude Oil Co., 
50 Cal. A. 466, 195 P 434 

Colo. —John'son v. Cummings, 12 
Colon AY 17. "55>4Pa269- 

Conn.—Bassett v. Shares, 63 Conn. 


39, 27 A421. 4 

Del.—Star Loan Assoc. v. Moone, 
20 Del. 308, 55 A 946. 

Ga 118 Ga. 
569, 45 SE 420. 

Tda.—McCullough v. Cuthbert, 46 
Ida. 294, 267 P 828. 

Ill— Howe vy. Frazer, 17 Ill. A. 219 


[rev on other grounds 106 Ill. 5638 
_ (aff 117 Tl. 191, 7 NE 481)]. 


Ind.—Brown y. Langner, 25 Ind. A. 


538, 56 NE 743. 

Iowa.—Mumma v. McKee, 10 Iowa 
107. 
oie eee v. Challiss, 4 Kan. 


Ky.—National L., etc:, Ins. Co. v. 
Braswell, 209 Ky. 165, 272 SW 413. 
La.—Marr v. Barnes, 1 Rob. 190. 
Mass.—Smith v. Boston El. R. Co., 
165) NE! 393. 
* Minn.—Lovering v. Webb Pub. Co., 
108 Minn. 201, 120 NW 688, 121 NW 
Sakis 


Mo.—Sheehan, etc., Transp. Co. v. 
Sims, 26 Mo. A. 4, 

Mont.—Stiemke v. Jankovich, 72 
Mont. 363, 233 P 904. 

Nebr.—Vernon v. Union L. Ins. Cox 
58 Nebr. 494, 78 NW_ 929. 
N. Y.—Gatner v. Levy, 128 Misc. 
147, 218 NYS 296; McDonald v. Green, 
28 Misc. 5b, 59 NYS 787; Siriani v. 
Deutsch, 12’ Misc. 213, 34 NYS 26. 

N. C.—Lee v. Thornton, 171 N. C. 
209, 88. SE 232. 

Oh.—Caldwell v. Brown, 9 Oh. Cir. 
Ct. 691, 6" Oh. Cir.” Dec. 694. 

Okl.—Carter Oil Co. v. Kennedy, 278 
P 640. 

Or.—Harvey v. Southern Pac. Co., 
AG Orb 05) 80) Py 1061. 

Pa.—Blackwell v. Joseph, 7 Pa. 
Dist. & Co. 790. 

Porto Rico.—Ana Maria Sugar Co. 
v. Castro, 28 Porto Rico 225.’ 

S. C.—Whaley v. Lawton, 53 S. C. 
580, 31 SE 660. 

S. D.—Hudson y. Sheafe, 41 S. D. 
475, 171 NW 320 

Tex.—Carr v. Grand Lodge U. B. 
F., (Civ. A.) 189 SW 510. 

W. Va.—Paxton Lumber Co. v. Pan- 
ther Coal Co., 83 W. Va. 341, 98 SE 

563 


Wis.—Nischke_ v. Wirth, 66 Wis. 
319, 28 NW 342. 

Que. —Prevost v. Ahuntsie, 5 Que. 
Pr ols 
.f[a] Bwenty-one days after serv- 
ice under statute limiting time to 
twenty days.—McDonald v. Green, 28 
Mise. 55, 59 NYS 787. 

[b] Effect of stipulation.—Where 
the parties stipulated for an exten- 
sion of the time to answer, but did 
not expressly stipulate for an ex- 
tension of the time to move to make 
the complaint more definite and cer- 
tain, and under the court rule such 
motion was required to be made with- 
in twenty days of service of the 
complaint, a motion after twenty days 
was too late. Whaley v. Lawton, 53 
SC 580, 3h) SE 660: 

[c] Motion made in time.—Bor- 
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ings°1_ 


up. 53 


the pleadings are complete,*? 
It is properly taken after the pleadings are 
made up’* and issues joined.’ he 

Out of term.®® 
not violated, a motion for judgment on the pleadings 
may be filed out of term time.°® 

Under statutory provisions to the effect that a mo- 
tion for judgment on the pleadings may be made at 
any time after issue joined,®® the motion is prema- 
ture if made before issue joined,®°® but proper 1f made 


eh em ~ 
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[§ 1056] b. Motion for Judgment on the Plead- 
(1) In General. 
the pleadings is ordinarily premature if made before 


A motion for judgment on 


52 


or the issues are made 


If provisions as to notice®’ are 


after joining of issue.%+ 


suk v. Blauner, 93 App. Div. 306, 87 
NYS 851 (double usual time allowed 
where papers served by mail). 

{d] In Porto Rico deficiencies in 
answer should be reached by motion 
before trial. Ana Maria Sugar Co. 
v. Castro, 28 Porto Rico 225 

[e] In Quebec (1) a motion to re- 
ject an answer to a plea, being a mat- 
ter of form, should be proposed with- 
in the delays of the exception to the 
form, and if not so proposed, nor pro- 
posed even within the delays of the 
reply, it will be considered that there 
was an acquiescence in the filing of 
the answer. Croysdill v. Mark-Brock, 
12 Que. Pr. 139. (2) The delays fixed 
for the production of a preliminary 
exception cannot be extended by the 
court in the same manner as the de- 
lays for the production of documents 
relating to the contestation on the 
merits. McKinnon v. Hamel, 21 Que. 


British Linen Co. v. McEwan, 
8 Man. 214. 

47. Wilgus v. Wilkinson, 50 App. 
Div... 1, 63NiY SLT [atl LOTTE N.) YoVeLs 
mem, 60 NE 1122 mem]; Tibballs v. 
Selfridge, 12 HowPr (N. Y.) 64 

[a] Delay of six weeks in midsum- 
mer has been held not to be unrea- 
sonable. Wilgus v. Wilkinson, 50 
Apps Dive 1, 63 NYS 5h faft Let N. 
Y. 618 mem, 60 NE 1122 mem}. 

[b] Delay of five months, during 
which time a reply and notice of trial 
have been served, is too long. Bel- 
sena Coal Min. Co. v. Liberty Dredg- 
ing Co., 26 Misc. 846, 55 NYS 1747 
faft, 27. Mise, 191, 57 NYS.739)]. 


48. Mumma v. McKee, 10 Iowa 
107. 
49. Skidaway Shell Road Co. v. 


O’Brien, 73 Ga. 655. 

50. French v. Deane, 19 Colo. 504, 
36 P 609, 24 LRA 387; quogay, v. Wil- 
son, 9 HowPr (N. Y.) 34 

51. Time for iis hh ot judgment 
on motion see infra § 1141. 

Waiver of right to ee by answer- 
ing over see supra § 950. See also in- 
fra §§ 1246, 1254. 

52. Levy v. Seadler, 272 Pa. 366, 
367, 116 A 294. 

“The court could not, until after 
the pleadings were complete, con- 
sider such a rule.” Levy v. Seadler, 


Pleadings held complete.—Un- 
der Lord L. § 79, providing that at 
any time when the pleadings are com- 
plete or either party fails or de- 
clines to plead further, the court 
may upon motion of any party grant 
to the moving party such judgment or 
decree as the party may appear en- 
titled to, the pleadings in an action 
to recover on a compromise and set- 
tlement were complete and the court 
might enter judgment thereon where 
defendant had answered admitting, 
and plaintiff tendered an issue of law 
and moved for dade nt Hirsch’ v.. 
May, 75 Or. 408, 146 P 83 


53. Klapper v. J. R. eur nett Coal, 
etc., Co., 108 Kan. 61, 194 P 315. 
54. Hurt v. Ford, "142 Mo. 283, 44 


SW 228, 41 LRA 823. . ; 
[a] For example, a motion for 
judgment on the pleadings may be 


made at any time after the plead- 
ings have been made up and before 
verdict... Hurt v. Ford, 142 Mo. 283, 
44 SW 228, 41 LRA 823 

55. Brown v. Pearson, 21 Ch. D. 
C16, TL7. 
“Tt is said that joining issue on the 
defence is inconsistent with relying 
on admissions, and claiming to be 
entitled to judgment on the plead- 
ings. I see no such inconsistency. 
In effect the Plaintiff says, ‘What you 
say is false, but nevertheless, in spite 
of what you have stated, I am en- 
titled to judgment.’ There is no in- 
consistency in that.” Brown v. Pear- 
son, Supra. 

Under statute see 
notes 60-63. 

56. Term at which motion may be 
granted see infra § 1107. 


infra text and 


57. See infra §§ 1089-1093. 
58. Klapper v. J. R. Burnett Coal, 
ete. Co.; 108° Kan." 61,194 R305: 


59. See statutory provisions. 


60. Anglo, etc., Nat. Bank v. S. A. 
Jacobson Co., 196 App. Div. 51, 187 
NYS 508; Childs v. Childs, 144 App. 


Div. 167, 128 NYS 781; Rice v. Miner, 
202 NYS 256; H. Mueller Mfg. Co. v. 
Wenger, 179 NYS 926; Walter v. Car- 
roll, 140 NYS 868. 

[a] Where complaint was the 
only pleading, a motion by defendant 
for judgment on the pleadings was 
improper under Civ. Pract. Rules, rule 
112, relating to motions for judgment 
on the pleadings after issue joined. 
Rice v. Miner, 202 NYS 256. 

[b] Motion on summons and com- 
plaint.—Under Code Civ. Proc. § 547, 
a motion for judgment on the plead- 
ings made on Summons and complaint 
before issue joined is premature. H. 
eas ek Mfg. Co. v. Wenger, 179 NYS 


[c] Unanswered amended com- 
plaint.—Under Code Civ. Proc. § 547, 
which provides that, if either party 
is entitled to judgment on the plead- 
ings, the court may, upon motion at 
any time after issue joined, give 
judgment accordingly, a motion by 
defendant for judgment on the plead- 
ings, made after an amended com- 
plaint had been served, to which he 
had neither answered nor demurred, 
is prematurely made. Childs v. 


Childs, 144 App. Div. 167, 128 NYS 
[d] Counterclaim.—(1) Plaintiff's 


motion for judgment on the pleadings 
must be held premature, where it has 
failed to reply or demur to defend- 
ant’s counterclaim. Anglo, ete., Nat. 

Bank v. S. A. Jacobson Co., 196 App. 
Div. 51, 187 NYS 508. (2) Motion rae 
judgment on the counterclaim, not 
replied to, is premature before trial 
of the issues on the complaint, plain- 
tiff's demand exceeding defendant’s, 
and the causes of action not being 


connected. Walter v. Carroll, 140 
NYS 868. 
61. Snedecor v. Chapel, 192. App. 


Div. 915, 183 NYS 86; Beha v. Wein- 
Stock, 129 Miser337;, 224 NYS 500 
Laff 221 App. Div. 822 mem, 224 NYS 
754 mem]; McIntire v. Sprague, 159 
NYS 10384; Longenecker v. Longen- 
ecker, 140 NYS 408. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1056-1058] 


Rule of practice providing that a motion to dis- 
miss the complaint must be made within a specified 
period®? is inapplicable to motions for judgment on 
the pleadings, and does not prevent the making of 
such a motion after expiration of the period set for 


a motion to dismiss.®? 


[§ 1057] (2) Before and after Time for Amend- 
ment. The motion may be made before the time al- 
lowed for-amendment has expired,°* but it should not 
be delayed until too late for the opposing party to 
amend his pleadings after defects therein have been 


pointed out.® 


[§ 1058] (3) Before, during, and after Trial. It 


PLEADING 


noticing the case for trial.°® 
the effect that, after going to trial on the general is- 
sue only, defendant may still move for judgment on 
the pleadings.°? 
the motion before introducing evidence in’ support 
of his own pleading.°* 
ment on the pleadings has been held too late if made 
after he has rested his ecase.°° 
cannot be made after all the evidence is in.*° 

Under statutory provisions to the effect that a 
motion for judgment on the pleadings may be 
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Other authority is to 


A party should, however, make 
Plaintiff’s motion for judg- 


Defendant’s motion 


made at any time after issue joined,’! the motion 


has been held that the motion cannot be made after 


62. See practice rules. 

63. Koppel Industrial Car, etc., Co. 
v.. Portalis, 205 App. Div. 144, 199 
NYS 153 {rev 119 Misc. 424, 196 NYS 
787]; Klippel v. Weil, 204 App. Div. 
823, 198 NYS 13; Royal Indemn. Co. 
v. J. G. White Engineering Corp., 120 
Mise. 332, 198 NYS 264 [aff 208 App. 
Div. 759 mem, 202 NYS 950 mem]; 
Hubbs v. Richard, 119 Misc. 436, 197 
NYS 45 [aff_212 App. Div. 868 mem, 
208 NYS 842 mem]. 

[a] Operation of rules discussed. 
—(1) “A motion for judgment on the 
pleadings may be made after issue 
is joined and before trial, under rule 
112 of the Rules of Civil Practice, on 
the ground that the complaint does 
not state facts sufficient to constitute 
a cause of action, and a failure to 
move under rule 106 of the Rules of 
Civil Practice does not waive the ob- 
jection that the complaint is insuffi- 
cient.” Beha v. Weinstock, 129 Misc. 
337, 339, 221 NYS 500 [aff 221 App. 
Div. 822 mem, 224 NYS 754 mem]. 
(2) “The confusion in practice has 
arisen because in the Practice Act 
and the rules a final determination of 
the action upon all the issues in favor 
of one party or the other and a de- 
termination of the insufficiency of 
part of the causes of action or part 
of the defenses are both referred to 
as a judgment upon the pleadings. 
The judgment upon the pleadings 
which is referred to in rule 112 isa 
complete final judgment on all the 
issues. It is only where a party is 
entitled to such a judgment upon the 
face of the pleadings that a motion 
can be made under rule 112 but that 
motion can be made at any time. 
When the motion is directed only toa 
determination as to the sufficiency of 
part of the causes of action or de- 
fenses, or the party wishes to raise a 
question of sufficiency in lieu of hav- 
ing to plead, the motion is made un- 
der other rules, and has to be made 
within the times limited therein.” 
Hubbs v. Richard, 119 Misc. 436, 437, 
197 NYS 45 [aff 212 App. Div. 868 
mem, 208 NYS 842 mem). (3) Civ. 
Pract. Rules, rule 106, providing that 
the motion for judgment dismissing 
the complaint because it does not 
state facts sufficient to constitute a 
cause of action may be made within 
twenty days after service of the com- 
plaint, does not prevent defendant 
after that time from raising the ques- 
tion, but he can make a motion for 
judgment on that ground at any time 
before trial, under Civ. Pract. Act $ 
279, providing that that objection is 
not waived by failure to raise it, and 
Civ. Pract. Rules, rule 112, providing 
for judgment for either party on the 
pleadings regardless of which files 
the motion. Royal Indemn. Co. v. J. 
G. White Engineering Corp., 120 Misc. 
332, 198 NYS 264 [aff 208 App. Div. 
759 mem, 202 NYS 950 mem]. 

[b] Before trial.—A defendant, 
who failed to make a motion for a 
judgment on the grounds of insuffi- 
ciency of the complaint within the 
time required by Civ. Pract. Rules, 
rule 106, authorizing such a motion 
within twenty days after the serv- 
ice of the complaint, may make a mo- 
tion for a judgment on the pleadings, 


under rule 112, based on Code Civ. 
Proc. § 547, before trial and at any 
time after issue is joined, and test 
the sufficiency of the complaint, in 
view of Civil Practice Act provisions 
that failure to take the objection be- 
fore trial is not a waiver thereof, and 
he is not restricted to a motion at 
the trial. Klippel v. Weil, 204 Avp. 
Diva gocos alos NYS des 

[ec] At trial.—Failure to move to 
dismiss a complaint on the ground of 
insufficiency, under Civ. Pract. Rules, 
rule 106, deprives defendant of the 
right to make the motion at the trial, 
but does not preclude defendant from 
making the motion before the trial, 
but under rule 112 at any time after 
issue joined by the service of an an- 
Sswer defendant is entitled to make 
any motion for judgment on the 
pleadings which he could make at the 
trial. Koppel Industrial Car, etc., Co. 
y. Portalis, 205 App. Div. 144, 199 
NYS 153 [rev 119 Misc. 424, 196 NYS 


787]. 

{d] It is the better practice to 
have questions as to the sufficiency 
of the complaint to state facts con- 
stituting the cause of action settled 
before the action is brought to trial. 
Royal Indemn. Co. v. J. G. White En- 
gineering Corp., 120 Misc: 332, 198 
NYS 264 [aff 208 App. Div. 759 mem, 
202 NYS 950 mem]. - 

64 Currie v. Baldwin, 6 N. Y. 
Super. 690; Noonan v. Mott, 194 NYS 
502 [aff 202 App. Div. 744 mem, 194 
NYS 962 mem]. 

[a] Thus, under Code Civ. Proc. 
§ 547, a motion for judgment on the 
pleadings may be filed and judgment 
rendered thereon at any time after 
issue has been joined, although the 
time within which an amended com- 
plaint may be served has not expired. 
Noonan v. Mott, 194 NYS 502 [aff 
202 App. Div. 744 mem, 194 NYS 962 


mem]. 

65. Tevis v. Hicks, 41 Cal. 123. 

[a] In Pennsylvania (1) “a party 
who intends to ask for judgment for 
the reason that the affidavit of de- 
fense is deficient, must do so before 
he has taken any steps in the cause, 
subsequent to the affidavit, calculat- 
ed to mislead his opponent.” O’Neal 
v. Rupp, 22 Pa. 395, 397 [quot Duncan 
v. Bell, 28 Pa. 516, 518]. To same ef- 
fect Superior Nat. Bank v. Stadel- 
man, 153 Pa. 634, 26 A 201; Thompson 
v. Donaldson, 43 Pa. Super. 585. (2) 
“Tt is too late for the plaintiff to pro- 
ceed under the affidavit of defense 
law after ruling the defendant to 
plead.’’ Johnston v. Ballentine, 1 
WklyNC 626. (3) Waiver see infra 
§§ 1224, 1261-1263. 

66. Brown v. Headly, 3 Pa. Co. 76. 

[a] Reason for rule-—When a par- 
ty places his case upon the trial list, 
he confers upon the other party the 
right to insist upon a trial, and there- 
fore cannot thereafter move for judg- 
ment on the pleadings. Brown v. 
Headly, 3 Pa. Co. 76. 

[b] In Porto Rico “a motion for 
judgment on the pleadings should be 
made before the case is called for 
trial.”’” Ana Maria Sugar Co. v. Cas- 
tro, 28 Porto Rico 225, 243. 

67. Nelson v. Wallace, 48 Mo. A. 
193; State v. Finn, 19 Mo. A. 560. 


may be made at any time before trial,’? or at the 


68. Tevis v. Hicks, 41 Cal. 123 
(where plaintiff desired to move for 
judgment on the pleadings for the 
reason that the allegations of the 
complaint were not denied in the 
answer, and it was held that he 
should move for it before introducing 
evidence to support his complaint). 

69. McCullough v. Cuthbert, 46 
Ida. 294, 267 P 828. 

[a] Reason assigned being that 
defects in the answer were waived 
by his introduction of evidence. Mc- 
Callout v. Cuthbert, 46 Ida. 294, 267 

70. , Hoover v. Brookshire, 32 Okl. 
298, 122 P 171. 

[a] Illustration.—‘When a mort- 
gagor brings suit against the mort- 
gagee for conversion of the mort- 
gaged property, admitting the orig- 
inal indebtedness, alleging that the 
value of the chattels converted ex- 
ceeded that indebtedness, and praying 
judgment for the difference between 
the debt and the value of the chat- 
tels, and the mortgagee answers, de- 
nying the conversion, but admitting 
the sale of the chattels, pleading a 
credit on the indebtedness of the pro- 
ceeds of the sale, and praying judg- 
ment for the balance remaining aft- 
er making this credit, where no re- 
ply is filed, a motion for judgment on 
the pleadings is filed by the defend- 
ant after all the evidence has been 
offered, it is not error to overrule 
the motion.’ Hoover v. Brookshire, 
S2OK 298. Laci eerie 

71. See statutory provisions. 

72. Richardson vy. Gregory, 219 
App. Div. 211, 219 NYS 397 [aff 245 
N. Y. 540, 157 NE 849]; Koppel In- 
dustrial Car, etc., Co. v. Portalis, 205 
App. Div. 144, 199 NYS 153 [rev 119 
Misc. 424, 196 NYS 787]; Pease Piano 
Co. v. Taylor, 197 App. Div. 468, 189 
NYS 425 [aff 232 N. Y. 504 mem, 134 
NE 548 mem]; Emanuel v. Walter, 
138 App. Div. 818, 123 NYS 491; Beha 
v. Weinstock, 129 Mise. 337, 221 NYS 
500 [aff 221 App. Div. 822 mem, 224 
NYS 754 mem]. See Durham vy. Dur- 
ham, 99 App. Div. 450, 91 NYS 295, 
34 NYCivProc 141 (holding that a 
motion for final judgment on the 
pleadings in a divorce action could 
not be made before trial). 

[a] “The purpose of section 547 
of the Code of Civil Procedure is to 
enable a litigant at any time after 
issue joined and before trial to move 
for judgment on the pleadings, as he 
could upon the trial.” Pease Piano 
Co. v. Taylor, 197 App. Div. 468, 469, 
189 NYS 425 [aff 282 N. Y. 504, 134 
NE 548]. 

{b] After bill of particulars.—De- 
fendant’s motion for judgment on 
pleadings after answer and bill of 
particulars was served was timely 
(Civ (Pract. Rules. rulema tee) (Cive 
Pract. Act § 279), as it could have 
been made as late as at the time of 
trial. Richardson v. Gregory, 219 
App. Div. 211, 219 NYS 397 [aff 245 
N. Y. 540, 157 NE 849]. 

{c]. Substitute for motion at trial. 
—Under Code Civ. Proc. § 547, the 
motion is to be made upon the plead- 
ings alone, and may be made before 
the trial as a substitute for motion 
made at the beginning thereof. 
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trial.73 


[§ 1059] (4) Before or after Verdict. In the ab- 
sence of statute or rule of court otherwise provid- 
ing,’* the motion may be made before verdict,’® or 
after the verdict has been set aside.*® 
absence of permissive statute or rule of court,’? it 
cannot be made after verdict still in foree,*® the 
proper remedy in such case being by motion for judg- 
Statutory provisions 
a motion after verdict®® do not preclude 


ment non obstante veredicto.’° 
authorizing 
a motion before verdict. 


Emanuel y. Walter, 138 App. Div. 818, 
123 NYS 491. 

{d] Appointment of a referee does 
not deprive the court of jurisdiction 
to entertain a motion for judgment 
on the pleadings under Code Civ. Proc. 
§ 547, and where plaintiff has delayed 
noticing the case before a referee for 
more than fourteen months defend- 
ant is not required to bring the is- 
sues to trial, but may move before 
the court for judgment on the plead- 
ings. Pease Piano Co. v. Taylor, 197 
App. Div. 468, 189 NYS 425 [aff 232 
N. Y. 504 mem, 134 NE 548 mem]. 

73. Richardson v. Gregory, 219 
App. Div. 211, 219 NYS 397 [aff 245 
N. Y. 540, 157 NE 849]; Charlton y. 
Ward, 102 Misc. 238, 168 NYS 876. 

[a] In an action to foreclose a 
mortgage, where defendants pleaded 
usury as counterclaim and there was 
no reply, defendants were not re- 
quired to move for judgment under 
Code Civ. Proc. § 515, providing that, 
if plaintiff fails to reply to counter- 
claim, defendants may apply on no- 
tice for judgment, but could make 
their application on the trial of the 


case. Charlton v. Ward, 102 Misc. 
238, 168 NYS 876, rae 
74. See statutory provisions and 


court rules. : 
75. Humboldt Min. Co. v. Ameri- 
can Mfg.,. etc., Co., 62 Fed: 356, 10 
CCA 415; Meffert v. Lawson, 315 Mo. 
1091, 287 Sw 610; Hurt v. Ford, 142 
Mo. 283, 44. SW 228, 41 LRA 823; 
Shearer v. Guardian Trust Co,, 136 
Mo. A. 229, 116 SW 456; Kime v. 
Jesse, 52 Nebr. 606, 72 NW 1050. 
76. Meffert v. Lawson, 315 Mo. 
1091, 287 SW 610; Hurt v. Ford, 142 


Mo. 283, 44 SW. 228, 41 LRA 823; 
Shearer v. Guardian Trust Co., 136 
Mo. A. 229, 116 SW 456. 
77. See infra text and note 81. 
78. Meffert v. Lawson, 315. Mo. 


1091, 1096, 287 SW 610. 

“A motion for a judgment on the 
pleadings can only be made either 
before verdict or after it has been 


set aside. At bar not only the ver- 
dict was in full force, but also the 
judgment.” Meffert v. Lawson, su- 
pra. 

79. See Judgments § 117. 


80. See statutory provisions. 


81. Humboldt Min. Co. v. Ameri- 
ean Mfg., etc., Co., 62 Fed. 356, 10 
CCA 415; ee v. Jesse, 52 Nebr. 
606, 72 NW 105 

82. Florence ‘Oil, etc. sECo: av. Oil | 


Well Supply Co., 38. Colo. 124, 87 P 
1077; Greenys v, Jonalis, 244 Ill. A. 
78 


Ta] In Quebec a motion to dis- 
miss an opposition as frivolous will 
be denied as premature if made before 
such opposition has been returned. 
Rubin v. Everbodys Store, 16 Que. 
Pr L0: 

83. Greenys v. Jonalis, 244 Ill. A. 
78. 

84 Ala.—Bynum vy. Gay, zo ric 
140, 142, 49 S 757, 135 AmSR 1 


Co., 50 Cal. A. 466, 195 P 43 
Colo.—Johnson  v. Gite aioe 12 
ColowA. 17. 55 JP! 269: 
Del.—Star Loan Assoc. 
20 Del. 308, 55 A 946. 
Til. —Greenys v. Jonalis, 244 Ill. A. 
TS) ok “Leit rye]. 
Eng.—Cross v. Howe, 62 L. J. Ch. 


v. Moore, 


LL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ' 
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[§§ 1058-1060 


[§ 1060] c. Motion To Strike Pleading or Defense 


But in the 


ee Hackettay. walors Jayeh.e dant. 

aeatter having joined issue on the 
plea, there was no error in overrul- 
ing plaintiff's motion to strike. He 
should have, if so advised, assailed 
the plea before joinder in issue there- 
of.) Bynum=-vVi Gay, supra: 

{a] “The general rule is that a 
motion to strike a pleading from the 
files after the pleadings are at issue 
usually will be overruled.” Greenys 
v. Jonalis, 244 Ill. A. 78, 81. 

[b] After answer.—-Defendant’s 
motion to strike out the amended and 
supplemental complaint after it had 
made answer thereto was properly 
denied as coming too late. Smith v. 
United Sas Oil Co., 50 Cal. A. 466, 
195 P 434 

[e] After replication.—A motion 
to strike a plea for want of a copy 
of account comes too late after a 
replication has been filed. Howe vy. 
Brazer, 17 Tile cA. 219. 

{d] Amended pleading.—Johnson 
v. Cummings, 12 Colo. A. 17, 55 P 269. 

85. Martin v. McLaughlin, 9 Colo. 
U5 See LO) emo 0 Ole O@Olha x Grealine © Onmays 
Bradford, Passe. AU Fe SING 419. 

[a], In Georgia (1) ‘‘motions to 
strike the answer for defects in form 
must be made before the trial term, 
since the defendant, if the same be 
stricken, has thirty days within 
which to open the default.’ Green v. 
Hambrick, 118 Ga. 569, 45 SE 420. 
(2) A motion to strike a special plea 
will not be entertained after the evi- 
dence has been closed. Johnson v. 
McCullough, 59 Ga. 212. (38) Plain- 
tiff may move to strike the plea of 
limitations before the case is sub- 
mitted to the jury, and the case is 
not submitted to the jury until the 
declaration is read and plaintiff ready 
to submit his proofs. Neal v. Moul- 
trie, 12 Ga. 104. (4) ‘A. party may 
at any time before verdict ... move 
to strike the petition or the answer 
of the opposite party, on the ground 
that no cause of.action or defense, 
as the case may be, is set forth.” 
Niemeyer v. Dougan, 31 Ga. A. 99, 
100, 119 SE 544. (5) An oral motion 
to strike a plea can be made at any 
time before verdict if the motion is 
in the nature of general demurrer. 
Cooney v. Sweat, 133 Ga. 511, 66 SE 
257, 25 LRANS 758; Kelly v. Strouse, 
116 Ga. 872, 43 SE 280; Jones v. Fun- 
ston, 23 Ga. A. 706, 99 SE 237; Sloan 
v. Farmers’, etc., Bank, 20 Ga. A. 123, 
92 SE 893; Blount v. Radford, 16 
Ga. A. 95,.84 SE 591. (6) An oral 
motion to strike a paragraph of the 
answer because it set up no defense, 
being in the nature of a general de- 
murrer, was not too late, although 
not made until the trial term. Blount 
v. Radford, supra. (7) But an oral 
motion to strike in’the nature of a 
special demurrer will not be enter- 
tained atthe trial, as the objection 
should be taken by special demurrer 
at the appearance term. Augusta R. 
Co. v. Glover, 92 Ga. 132, 18 SE 406. 

86. Mumma v. McKee, 10 Iowa 
107; Carter Oil Co, v. Kennedy, (Ok1.) 
278 P 640; Carr v. Grand Lodge U. 
B. F., (Tex. Civ. A.) 189 SW. 510. 

_ fa] Illustrations.—(1) Where a 
motion to strike supplemental an- 
swers. was filed after all parties 
plaintiff and defendant had  an- 


——(1) In General. 
defense should be made in apt time,’? and in due 
order of proceedings.** 
tions to strike a pleading or defense should be made 
before issues joined,** before trial,’® or before the 
jury has been sworn,®® or within the time allowed for 
filing pleas in abatement.*? 
may be made at the trial.88 A pleading so. defective 
that it presents no issue to be tried may be stricken 


A motion tostrike a pleading or 


In some jurisdictions mo- 


In others the motion 


nounced ready for trial, after all ex- 
ceptions and objections to the plead- 
ings had been argued and overruled 
by the court, after a jury had been 
duly selected, impaneled and sworn, 
and after plaintiffs had rested their 
case on the pleadings, it was too 
late, Carr’ ve Grand Dodge "OU, Bb. be: 
(Tex. Civ. <A.) 189 SW. 510. (2) 
Where a reply is filed and no motion 
to strike the same is filed, and some 
four months thereafter the cause is 
called for trial and plaintiff, without 
objection, is given permission to 
amend the petition, which is done, 
and defendant is given permission to 
amend the answer, which is done, and 
plaintiff is given permission, without 
objection, to refile the reply and no 
motion to strike the reply as refiled 
is made and no continuance request- 
ed, but a jury impaneled and sworn, 
a motion thereafter to strike the re- 
filed reply on the ground of ‘vari- 
ance” is too late, and there is no 
error in overruling the same. Carter 
Oil Co. v. Kennedy, (Okl.) 278 P 640. 

87. Stoddard v. Davis, 50 Ala. 21. 

Time allowed for filing pleas in 
aporemgne see Abatement and Revival 

88. Ampersand Hotel Co. v. Home 
Ins. -Co-, 719/38) INe VY. E4954 (49070 ONE 
1099, 28 LRANS 218, 19 AnnCas 839; 
Beha v. Berger, 130. Mise! 235, 223 
NYS 726. Contra under earlier prac- 
tice see Smith v. Countryman, 30 N. 
5; Moss v. Witteman, 4 Misc. 
81, 23 NYS 854 (both holding the 
motion must be made before trial). 

“So tar as the practice is con- 
cerned, I may say that we do not 
think that the trial court committed 
any error in entertaining the plain- 
tift’s motion. lf the defense was in- 
sufficient in law, it was proper, when 
it had not been demurred to, to ob- 
ject to it at that time and to move 
for its dismissal. The advantage in 
such practice is that the ground to 
be covered by the evidence upon the 
trial is, seasonably, restricted.’ Am- 
persand Hotel Co. v. Home Ins. Co., 


supra. 
[a] Motion to dismiss complaint 
for failure to state facts sufficient 


to constitute cause of action is prop- 
erly made at the trial. Beha v. Ber- 

ger, 130 Misc. 235, 228 NYS 726. 
fb] Where a defense is insufficient 
in law, and it has not been demurred 
to, it is proper for plaintiff to move 
to strike out such defense when the 
case comes on for trial. Ampersand 
Hotel. Co. v.. Home Ins: .Go,, 198 sine 
Y. 495, 91 NE 1099, 28 LRANS 218 
under court 


19 AnnCas 839. 
{[c] In New Jersey, 
rules providing that the order of 
pleadings shall be: First, complaint; 
second, motion addressed to com- 
plaint; third, answer, etc., and that 
any pleadings may be struck out by 
the trial court on motion for fail- 
ure to disclose a cause of action, de- 
fense or counterclaim (1) a motion 
to strike a complaint must be made 
in the supreme court before answer, 
and after answer the motion may be 
made before or at the trial to the 
judge to whom the case has been re- 
ferred for trial. Klughaupt v. Ac: 
quackanonk Water Co., 2 N. J. Misc. 
1188, 126 A 739; Apfelbaum v. Pierce, 
2N, J, Misc. 1150, 126 A 7388. Q)y 
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after the trial has begun.8® The motion will not be 
entertained after entry of a default, and before ac- 
tual entry of the judgment thereon.®® But a party 
who has sought by his manipulation of the pleadings 
to entrap his adversary cannot complain of delay, 
even though the motion to strike is not made until 
after a writ of error is brought.®? 

Amended pleadings. A party need not wait until 
after the time for amending a pleading as of course 
has expired before moving to strike it out.22 A mo- 
tion to strike may, in the court’s discretion, be enter- 
tained after amendment of the pleading struck,?? al- 
though it has been held that, where the pleading is 
duly amended before the motion is heard, the motion 
will not be considered.®+4 

In Canada a defense may be struck at any time, 
provided it is not shown that defendant has been 
prejudiced by the delay.°® 

[§ 1061] (2) Motions on Particular Grounds.°® 
If the motion to strike is based upon a purely formal 
defect, it has been said that the court will insist with 
greater stringency upon promptness than when 
founded upon a substantial infirmity.°7 


Motion to strike out complaint as not 
setting forth a cause of action should 
be made before the answer. was filed 
or at trial, but in the absence of ob- 
jection raised by plaintiff the court 
can entertain the motion thereafter. 


89. Freeman v. Curran, 1 Minn. 
169; Garrett v. Beaumont, 24 Miss. 
Slice eonecsere v. Columbia “Cab? Cox 
66 App. ‘Div. 514, 73 NYS 287; Du- 
val v. Malone, 14 Gratt. (55 Va.) 24. 

90. Christerson v. French, 180 Cal. 
523,,182° 2° 27 

[al In action for damages for 
breach of covenant where default was 
entered upon defendant’s failure to] tiate 
filing of a motion to strike subsequent | is 
to entry of default and prior to en- 
try of judgment did not affect the 
clerk’s ministerial duty to enter judg- 
ment, he having no discretion in the 
matter and having the duty under 
Code (Civ.. Proc -s-- 585" subd 1 Ot 
entering judgment immediately after 
default. Christerson v. French, 180 
Cala o2a aoa 2. 

91. Wyatt v. Headrick, 21 Ill. 158. 

92> Ross mn Ross, 29) Hun CN? YY) 


judgment. 


and note 85 [a] 


935. St.Louis, ete:,.-R. Co. v.. Sut- 98. 
ton, OOS sr Ala LaAso) ebb: | SP e980; 99. 
AnnCas1912B 366. 12 NW 460; 

{a] Plea in abatement.—That the] Super. 660. 
court allowed defendant to amend a 1. 
plea in abatement filed after time] Y.) 2 
without objection by plaintiff did not 2. 
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lar periods see supra §§ 1055, 1060. 
97. Freeman v. Curran, 
169, 174 (“It is urged that the motion } Co., 
to strike out the answer, and for 
judgment, was improperly made, aS|Co. 790; 
it was not within twenty days after 
Haas vy. Newark, (N. J. Cir.) 146 A} the service of the answer,’ and not 
51 until the cause was noticed for trial. [a] 
But it would be difficult to give 
any reason for sending a cause to 
the jury, when there is nothing for 
them to pass upon. 
jections to the answer are merely 
formal, or when something is left be- 
sides the part included in the mo- 
tion, or when error is of such a na- 
ture that it does not necessarily vi- [b] 
the pleadings, 
answer within the required time, the | waived, the rule [that the motion 
‘oo late after notice of trial] is a 
very proper one, but if the answer [ec] 
is good for nothing, if there is noth- 
ing in it upon which the defendant | Mrs. 
can rely, it is as if there was no an-| 220 NYS 281. 
swer, and there can be no reason giv- [da] - 
en why the plaintiff should not have |—(1) Under Civ. Pract. Rules, rule 
Delay can never make a 
radically defective answer good’’). 
Georgia rule see supra § 1060 text 


Pleading filed without authority see | served. 

642. infra text and note 8. 

See supra §§ 992-997. 

Barker v. Foster, 29 Minn. 166, 
Miln v. Vose,~6. N. -Y. 


gocidee v. Baker, 15 AbbPr (N. 
hae v. Baker, 


[49 C.J.] 753 


Motion to strike a sham plea or answer®® may be 
made at any time before trial;®® but it should be 
made before other inconsistent steps are taken,! such 
as a motion to make more definite and certain.? 

False or frivolous plea® or demurrer may be 
stricken after the filing of a demurrer or repliea- 
tion,” or joinder in demurrer,® or after the case has 
been noticed for trial, provided the time allowed for 
the motion has not expired.‘ 

Pleading filed without authority. If the court 
wholly exceeds its power and authority in allowing 
a pleading to be filed,® or if it is filed without any 
authority when such authority is necessary,? it may 
be stricken at any time. 

[§ 1062] (3) Under Statutes or Rules Prescribing 
Particular Period—(a) In General. Where statutes 
or rules of practice specify the time within which a 
particular motion to strike should be made,’° such a 
motion made after expiration of the prescribed period 
will be denied.1? 

[§ 1063] (b) Leave To Move after Expiration of 
Prescribed Period. Where a statute prescribes a 
mandatory limit within which a motion to strike must 


Place, 128 Mise. 875, 220 NYS 281; 
Rogan v. Consolidated Coppermines 
LATS MASSES 018) SO SeNOYIS aah 635 
Blackwell v. Joseph, 7 Pa. Dist. & 
Prentzel v. Snyder, 5 Pa. 
Dist. & Co. 178; Prevost v. Ahunt- 
sie, 5 Que, Pr a31¢ 

The purpose of a rule of prac- 
tice providing that a motion to strike 
a defense shall be made within ten 
days of the service of the answer is 
to insure a speedy determination of 
preliminary objections and to pre- 
vent unnecessary delay of trial of the 
merits of the action. Hale v. Hirsch, 
205 App. Div. 308, 199 NYS 514. 
Fifteen days after a copy of 
the pleading was served on the mov- 
ing party. Prentzel v. Snyder, 5 Pa. 
Dist (&. Comais 

Ten days after service of 
amended answer. Auerbach v. Mr. & 
Foster’s Place, 128 Misc. 875, 


1 Minn. 


When the ob- 


and may be 


Motion to strike as frivolous. 


105, motion to strike out the answer 
as frivolous was not in proper form, 
when made without notice more tihan 
twenty days after the answer was 
Sutton v. Duntley, 205 App. 
Div. 660, 199 NYS 588. (2) But since 
a motion to strike as frivolous is in 
effect a motion for judgment on the 
pleadings, it may be treated as such 
in so far as time of filing is con- 
cerned and permitted if filed within 
the time allowed for judgments on 


supra. the pleadings, even though not with- 


preclude the court in the exercise of 3. See supra §§ 988, 989. in the time limited for motions to 
discretion from striking the plea on 4 See supra § 482. strike. Sutton v. Duntley, supra. 

plaintiff's motion as filed too late, 5. Hogencamp v. Ackerman, 24 N. {e] Other rules inapplicable.—A 
the motion being made as soon as|J. lL. 133; Stokes v. Hagar, 1 CodeRep | motion to strike affirmative defense 
the plea was amended. St. Louis, etc.,| (N. Y.) 84; Anonymous, 7 Hill (N.] not having been made within twen- 


ReeConny., Sutton, 169 Ada, 389) oo 'S | Yi.) 446% 
989, AnnCasi912B 366. 

[b] Motion to strike an amend- 
ment made at the term of court when 
the amendment was discovered, 
where the amendment had not been 


ster v. Hall, 


Broome County Bank vv. 
Lewis, 18 Wend. (N. Y.) 565; 

6 Cow. (N. Y.) 34; 
ham ‘v. Brabham, 54 -Si C.. 400; °32 
SE 444; Bank of British North Amer-|the affirmative defense alone cannot 
ica v. Yetman, 26 N. S. 481. 


ty days after service of answer, as 
required by Civ. Pract. Rules, rule 
105, the question whether under any 
other rule the court could strike out 


Brew- 
Bed- 


be considered. Rogan v. Consolidated 


allowed by the court, is made in time. 6. Allen v. Wheeler, 21 N. J. L.| Coppermines Co., 117 Misc. 718, 193 

Skidaway Shell Road Co. v. O’Brien, | 93. NYS 163. 

TeouGae Od. 7. Brassington vy. Rohrs, 3 Misc. {f] Motion made in time.—Where 
94. Katsh v. Rafferty, 12 F. (2d) | 258, 22 NYS 761. defendant by affidavit and without 


450. 8. 


to strike answer as sham and frivo- | § 1005 
lous need not be considered, where 9. 
on the return day an amended an- 


Church v. Syracuse Coal etc., 
[a] Amendment by leave.—Motion | Co., 32 Conn. 372. 


Baines v. Higgins, 2 La. 220. 
See also supra § 1005. 


notice moved for an extension of time~ 
in which to plead, and the court 
granted an extension of time in which 
to plead or otherwise move, and the 
time thus extended was subsequently 


See also supra 


swer directly raising issues of fact 10. See statutory provisions and | extended by an order made upon prop- 
was served by leave of court. Katsh | practice rules. er notice, plaintiff, not having ob- 
v. Rafferty, 12 F. (2d) 450. 11. Sutton v. Duntley, 205 App. | jected to the first order, cannot com- 

95. McDonald v. Maurice, 8 Sask.| Div. 660,. 199 NYS 588; Hale v.|.plain, under Pract. Rules, rule 22, 


L. 254, 33. WestLR 257, 9 WestWkly 
680; Victoria Lumber Co. v. Magee, | 514; 
6 Terr. L. 187, 2 WestLR 1. etch Cos 


Saabas v. 


96. Statutes prescribing particu-| Auerbach v. Mr. 


[49 C, J—48] 


Hirsch, 205 App. Div. 308, 199 NYS 
McAllister Towing, 
131 Mise. 94, 227 NYS 140; 
& Mrs. 


providing that moticns to strike out 
of any pleading matter alleged to be 
irrelevant, redundant, or scandalous 


Foster’s | must be noticed before demurring or 
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be filed,t? the court cannot permit the filing of the 
motion thereafter.‘® Under a statute authorizing the 
court upon good cause shown to extend the time for 
moving to strike beyond that ordinarily prescribed, 
even though application is made after expiration of 
such time,’ the court for good cause may thereafter 
authorize plaintiff to move to strike a separate de- 
although extension 
should ordinarily be obtained before expiration of 
the usual period allowed for making the motion.'® 

[§ 1064] (4) Laches and Waiver.17 
the moving party may bar the right to move to strike 


fense as insufficient in law,?° 


a plea or answer.!® 
After waiver. 


strike at a subsequent term.?° 


Even though a party has waived 
his right to object at one term,!® he may move to 
But the motion will 
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practice.*+ 


Laches of 


an 
a 


[§§ 1063-1065 


manently waived.?! 

[§ 1065] d. Motion To Strike Matter ero Plead- 
ing—(1) In General. 
pleading or defense is premature if made before the 
opposite party has completed his pleadings.” 
motion should, however, be made before movant has 
pleaded or demurred to it,?* and in some jurisdictions 
this rule has been embodied in statutes or rules of 
But, after answering to the merits of an 
original statement of claim, defendant may move to 
strike an amended statement.?°® 
amended his claim, he cannot move to strike part of 


A motion to strike part of a 


The 


After plaintiff has 


the original answer, until after expiration of the 


period allowed defendant to plead de novo.?° 
tion to strike out allegations in a pleading is not 
waived by filing an answer after the motion has been 


A mo- 


not be entertained after the objection has been per- | noticed for hearing.?7 


answering within twenty days after 
time cf service thereon, and that the 
time to make such motion shall not 
be extended, unless upon notice of 
an applicatien, or unless notice of ap- 
plication of at least two days shall 
be given to the adverse party, that 
a motion to strike in accordance with 
the terms of the last order was al- 
lowed. Landmesser v. Hayward, 157 
App. Div. 74, 141 NYS 730. 

Motions on Lat Taran eroaude gen- 
erally see supra § 106 

12. See statutory Beouisiont: 

13. Cameron v. Fishman, 291 Pa. 
U2 so PAs 3 So. 

14. See statutory provisions. 

15. Lloyd v. Hogan, 128 Misc. 665, 
219 NYS 750. 

[a] Good cause shown.—Where a 
controlling decision affecting the de- 
fense sought to be stricken was not 
rendered until after expiration of 
the time prescribed by rule of prac- 
tice for moving to strike, and prompt- 
ly after rendition of such decision 
plaintiff applied for leave to move to 
strike the defense adversely affected 
thereby, the court properly granted 
such application under the statute. 


Lloyd v. Hogan, 128 Misc. 665, 219 
NYS 750. 
16. Hale v. Hirsch, 205 App. Div. 


308, 199 NYS 514. 

17. Waiver generally see infra §§ 
1224, 1229, 1261-1263. 

18. Belsena Coal Min. Co. v. Liber- 
ty Dredging Co., 26 Misc. 846, 55 NYS 
V4] flaff; 27) Mise. 191) 57 NYS 739)3 
Feldmeier v. Springfield F. & M. Ins. 
Cole LIAL WAS Sits As Gee NIV DOS, SEC 
Sawyer v. Schoonmaker, 8 HowPr (N. 
Y.) 198 (a motion to strike on purely 
technical grounds will be denied 
where the moving party has been 
guilty of laches and has committed 
technical errors in his motion papers 
similar to those to which he objects). 

[a] One year’s delay.—wW here 
plaintiff retained defendant’s answer 
for nearly a year, it cannot, on the 
eve of the trial, object to the suffi- 
ciency of the verification by motion 
to strike the answer. Feldmeier v. 
Springfield F. & M. Ins. Co., 171 Wis. 
377, 177 NW. 583. 

19. Kittle v. Brown, 28 Ga. A. 212, 
110 SE 740. 

20. Kittle v. Brown, supra. 

{a] Plaintiff’s failure to object to 
am unverified plea to a suit on an 
unconditional contract at the first 
term is a waiver of his right to ob- 
ject at that term, but he may move 
to strike the plea at a subsequent 
term. Kittle v. Brown, 28 Ga. A. 212, 


110 SE 740. 
21. National L., etc., Ins. Co. v. 
Braswell, 209 Ky. 165, 272 SW 413. 


[a] For example, where a motion 
to strike plaintiff's reply to an amend- 
ed answer filed in open court only a 
few days before trial commenced was 
properly denied, and where the reply 
was merely a traverse, and some of 
defendant’s counsel were in the court 


For later cases, developments and changes in the law see cumulative Annotations, 


room at the time of filing and made 
no objection, and the trial was in 
progress when defendant moved to 
strike the reply, defendant’s attor- 
neys having known of the filing and 
making no objection at that time, de- 
fendant was not in a position to com- 
plain thereafter. National L., etc., 
Ins. Co. v. Braswell, 209 Ky. 165, 272 
SW 413. 

22. Morley v. Combs, 124 NYS 19. 

[a] Answer to part of complaint. 
—Motions to correct the answer 
should not be made until defendant 
has served an answer to whole com- 
plaint, and therefore, where the copy 
answer submitted by defendant on 
plaintiff's motion is in form an an- 
swer to only three of the eight caus- 
es of action in the complaint, and the 
copy answer attached to plaintiff’s 
motion papers is in the same form, 
except that it purports to be an an- 
swer to the whole complaint, but in 
the notice of motion it is described 
as an answer to such three causes of 
action, it must be assumed that the 
answer to which the motion relates 
is an answer to such three causes of 
action alone, and that there is an- 
other answer, not submitted on the 
motion, to the other causes of action, 
so that the motion will be denied, 
with leave to renew after defendant 
has answered the whole complaint 
by a single answer, or to renew on 
papers showing that the present an- 
swer is an answer to the whole com- 
plaint, and, if such is not the case, 
with leave to defendant to serve an 
answer to the whole complaint. Mor- 
ley v. Combs, 124 NYS 19. 


23. Colo.—Bollen v. Woodhams, 68 
Colo. 322; 328; 190 BP 427" fcit® Cyc]. 
meme re re: v. Jonalis, 244 Ill. A 
3 ean—Savage v. Challiss, 4 Kan. 


Mo.—Sheehan, etce., Transp. Co. v. 
Sims, 36 Mo. A. 224. 

Mont.—Stiemke v. 12 
Mont. 363, 233 P 904. 

N. Y.—Bowman v. Sheldon, 7 N. 
Y. Super. 657; Corlies v. Delaplaine, 
4 N. Y. Super. 680, 2 CodeRep 117; 
New York Ice Co. v. Northwestern 
Ins. Co., 12 AbbPr 74, 21 HowPr 234; 
Roosa v. Saugerties, etc., Turnp. Road 


Co., 8. HowPr 23%. 
N. C.—Lee v. Thornton, 171 N. C. 
209, 


Jankovich, 


88 SE 232. 
Porto Rico.—Barnes v. Valdvieso, 9 
Porto Rico Fed. 50 
S. C.-—Givens v. North Augusta 
MLE etric Imeter wu. Con eS lyse. FL ae 
SE 1067. 


“The fit and appropriate time for 

making the application for the re- 
moval of obnoxious and improper 
matter from a complaint, is and must 
be before answer or demurrer and 
before the granting of further time 
for either.” Best v. Clyde, 86 N. C. 


"Tal Reason for rule.—‘Since the 
purpose of the motion of the plain- 


tiffs to strike the special plea from 
the files was to take advantage of an 
irregularity in the order of pleading, 
the motion was a dilatory motion, 
and according to the rule should have 
been filed before the general demur- 
rer. By filing the general demurrer 
to the special plea, the plaintiff ad- 
mitted that the plea was properly 
filed. Therefore the right to file the 
motion to strike the plea from the 
files was waived. It will be _ ob- 
served that the very rule on which 
counsel, for the plaintiffs rely to sup- 
port their contention that the special 
plea of the defendant was not filed 
in the appropriate order of pleading, 
applies by analogy to the order in 
which the motion of the plaintiff to 
strike the special plea of the defend- 
ant was filed.’ Greenys v. Jonalis, 
244 Ill. A. 78, 82. 

{b] Motion to strike a portion of 
complaint is in substance a demurrer 
thereto, and when made after com- 
plaint had been answered came too 
late. Stiemke vy. Jankovich, 72 Mont. 
363, 233 P 904. 

[c] “After demurrer overruled the 
plaintiff moved to strike out parts of 
the answer and the motion was de- 
nied. This was right. The motion 
to strike should have preceded the 
demurrer.” Bollen v. Woodhams, 68 
Colo: 322323, 190 P4277. 

{d] Even after his demurrer has 
been disposed of defendant cannot 
move to strike part of the complaint, 
since he has waived his right so to 
move by demurring. Barnes v. Vald- 
vieso, 9 Porto Rico Fed. 50. 

[e] In Manitoba a motion to strike 
particular paragraphs will not be en- 
tertained while a demurrer thereto is 
still pending. Smith v. Murray, 21 
Man. 753, 14 WestLR 402. 

24. See statutory provisions and 
court rules. 

Statutes prescribing particular pe- 
riod see infra §§ 1067, 1068. 

25. Shipe v. Susquehanna Collier- 
ies Co., 5 Pa. Dist. & Co. 595, 596. 

“The contention on the part of the 
plaintiff that the defendant, having 
filed its answer to the merits on the 
allegations in the original statement, 
the motion to strike off the amended 
statement cannot prevail, is without 
merit. We are here concerned with 
an amended statement of claim, com- 
plete in itself, and in no wise depend- 
ent upon the original statement. The 
claim of waiver is not availing where 
the plaintiff files an amended state- 


ment.” Shipe v. Susquehanna Col- 

lieries Co., supra. 

Sate Pease v. Moosomin, 7 Terr. L. 
[a] Embarrassing matter.—Where 


plaintiff has amended his claim, a 
motion to strike embarrassing matter 
from the defense is premature, when 
made before the time has expired for 
defendant to plead de novo. Pease v. 
Moosomin, 7 Terr. L. 36. 

27. Allen v. Cooley, 60 S. C. 353, 


same title, page and note number. 
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After one motion to strike has been made, a second 


motion will not be entertained.?% 


Waiver. Delay in moving to strike may be waived 


by the opposite party.?°® 


[§ 1066] (2) Before or after Trial. 
rily too late to make a motion to strike part of a 
pleading or a defense at the trial,°° after the jury 
have been impaneled,*! or after the trial.°? 

It has been held that noticing a 
eause for trial is a waiver of the right to move to 


Notice of trial. 


strike;°* but other authority holds 
may be made after such notice and 
begun.*4 

Mistrial or new trial. 


38- SE 622. 

28. Givens v. North Augusta Elec- 
tric, etc., Co., 91 S. C. 417, 74 SE 1067. 

{a] Second motion on different 
ground.—A motion to strike allega- 
tions of a complaint was properly re- 
fused where a former motion to strike 
had been interposed, since “such 
“motions are necessarily of a dilatory 
nature, jand successive motions on 
different grounds will not be tolerat- 
ed, where all the objectionable mat- 
ter can be disposed of at once.” Giv- 
ens v. North Augusta Electric, etc., 
Co., 91 S. C. 417, 422,74 SH: 1067. 

29. See case infra this note. 

[a] Waiver not shown.—Retention 
of the notice of motion by the attor- 
ney on whom served is not a waiver 
of delay in moving. Gibson v. Gib- 
son, 68 Hun 381, 22 NYS 813. 

Waiver of motion see infra §§ 1224, 
1229, 1261-1263. 4 

30. Ind.—Brown v. Langner, 25 
Ind. A. 538, 58 NE 743, 745. 

Mo.—State v. Price, 15 Mo. 375; 
Sheehan, etc., Transp. Co. v. Sims, 
36 Mo. A. 224. 

N. Y.—Colucci v. Lehigh Valley R. 
Co., 121 Misc. 758, 202 NYS 717. 


S. D.—Hudson y. Sheafe, 41 S. D, 
ATD,, 1. NW 9320. 
Tex.—-Palm v. Johnson, (Civ. A.) 


255 SW 1007. 

““4 motion to strike out a part of 
a pleading has no place in the trial 
of a cause.” Brown v. Langner, su- 


pra. 

[a] Rule applied.—(1) If plain- 
tiff thought the answer contained 
immaterial matter, or was indefinite 
or uncertain in its wording, he 
should have attacked it before trial, 
and the trial court properly disre- 
garded motions to strike paragraphs 
made after the trial ‘had begun. Hud- 
son v. Sheafe, 41 S. D. 475, 171 NW 
320. (2) A motion to strike out por- 
‘tions of an amended petition nearly 
two years after such amendment had 
been filed, and after the cause had 
proceeded to trial, is properly re- 
fused, where amendment was filed 
prior to the trial, and after defend- 
ant had appeared and answered the 
original petition. Palm v. Johnson 
(Tex. Civ. A.) 255 SW 1007. 

31. Roller v. McKinney, 159 N. C. 
319, 74 SE 966. 

fa] For example, a motion to 
strike matter from an answer comes 
too late, when filed after the jury 
are impaneled. Roller v. McKinney, 
159.N. C., 319,74 SE_966. 

32. Silvarer v./ Hansen, 77. Cal. 
579, 20 P 186; Nockles v. Eggspieler, 
53 lowa 730, 6 NW 67; Uzzell v. Horn, 
71S. C. 426, 51 SI 253), See Osmun 
v. Winters, 30 Or. 177, 46 P 780 (mat- 
ter is largely in the discretion of the 
court). 

33. Freeman v. Curran, 1 Minn. 
169 (redundant matter). 


7 fe Little v. Bolles, 12 N. J. L. 
aes 
[a] Motion to strike special no- 


tices will be entertained after the 
case has been noticed for trial and 
before the case has been tried. Little 


The motion may be made 
after mistrial and before the real trial of the case,*® 


v. Bolles, 12 N. J. L. 171. 
35. Lenhardt v. French, 68 S. C.! 
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but cannot be made after trial and reversal on appeal, 


and before a second trial.*® 


It is ordina- 


that the motion 
before trial has 


eS 


297, 47 _SEY 382. 

[a] Several mistrials.—If a mo- 
tion to strike is made before trial, 
the fact that several mistrials have 
occurred will not make it too late, 
as in law the previous mistrials were 
not trials at all, and accordingly the 
motion is before the only real trial 
of the case. Lenhardt v. French, 68 
S.C. 297, 47 SH 382. 

36.. Silvarer v. Hansen, 77 Cal. 
Seite PAW Sui bSx ee 

37. See statutory provisions and 
court rules. 

38. Ebsary v. Raymond, etc., Co., 
300 Fed. 686; Bowman v. Sheldon, 7 
N. Y. Super. 657; Colucci v. Lehigh 
Valley R. Co., 121 Misc. 758, 202 NYS 
717; Comerford v. Sands, 120 Misc. 
522, 199 NYS 2 [aff 214 App. Div. 755 
mem, 209 NYS 812]; New York Ice 
Co." Northwestern, Inst 7Co:, 3.262 
AbbPr, -(N. Y.) 74; 21 HowPr 234; 
Roosa v. Saugerties, etc., Turnp. Road 
Co., 8 HowPr (N. Y.) 237; Givens v. 
North Augusta Electric, etc., Co., 91 
Sy C4, WAS He LO Giz. 

[a] Ten days.—Where more than 
ten days since service of the answer 
had elapsed before a motion, under 
Civateract.. Act § (273. subd. 2aparnic; 
and Civ. Pract. Rules, rule 109 subd 
4, to strike out a counterclaim was 
noticed, a dismissal cannot be had. 
Comerford v. Sands, 120 Misc. 522, 
199 NYS 2 [aff 214 App. Div. 755 mem, 
209 NYS 812 mem]. 

[b] Twenty days.—(1) Under Civ. 
Pract. Rules, rule 105, a'‘motion to 
strike out a portion of the complaint 
on the ground that it is irrelevant 
must be made within twenty days 
from the service of the complaint, 
and when not so made cannot be made 
at the trial. Colucci v. Lehigh Valley 
RR. Cow 12) Mise, 758, 202 5NYS: 71% 
(2) A motion to strike out an allega- 
tion in an action for breach of a con- 
tract was properly refused where not 
brought within the time allowed by 
Cir. Ct. Rules. rule 20, which requires 
that the motion be made before de- 
murring or answering and within 
twenty days from the service of the 
pleading. Givens v. North Augusta 
Electric, ete., Co., 91S. C. 417, 74. SE 
1067 


{c] Nonprejudicial allegations.— 
N. Y: Civ. Pract., Rules, rule 103, re- 
quiring a motion to strike allegations 
from the complaint to be filed within 
twenty days from service of the com- 
plaint, will be enforced, especially 
where the allegations apparently are 
not prejudicial to defendant. Ebsary 
v. Raymond, ete., Co., 300 Fed. 686. 

s meee to extend period see infra § 
06 


39. See statutory provisions. 
40. Howell v. Garrett, 218 App. 
Div. 322, 218 NYS 301; Fiorello v. 


New York Protestant Episcopal City 
Mission Soc., 217 App. Div. 510, 512, 
217 NYS 401. 

“Section 98 of the Civil Practice 
Act gives the right to extend the 
time in which any kind of a motion 
may be made unless that sort of re- 
lief is specifically prohibited by stat- 
ute, as set out in section 99 6f the 
Civil Practice Act, or elsewhere.” 


[§ 1067] (3) Under Statutes or Rules Prescrib- 
ing Particular Period—(a) In General. 
utes or rules of practice prescribing a particular peri- 
od within which a motion to strike parts of pleadings 
or to strike defenses must be made,*7 a motion made 
after the period specified will be denied.*® 

[§ 1068] (b) Leave To Move after Expiration of 
Prescribed Period. Under the practice of some juris- 
dictions,®® the court may extend the time for moving 
to strike a portion of a pleading or a defense.*® No- 
tice of application for leave may be given after ex- 
piration of the period ordinarily prescribed for mak- 
ing the motion.*? 


Under stat- 


Appleation for leave to move 


Fiorello v. New York Protestant Epis- 
copal City Mission Soc., supra. 

[a] Motions before same judge.— 
Court thad the same power to grant 
a motion to strike out allegations 
from the complaint on plaintiff's re- 
newal of a motion on trial as on the 
original motion, especially when the 
motion for leave to renew the motion 
was made before the same judge who 
heard the original motion. Howell v. 
Garrett, 218 App. Div. 322, 218 NYS 
301. 

‘{b] Delay excused.—Delay in 
moving to strike out irrelevant and 
redundant matter in complaint, until 
after a motion to dismiss the com- 
plaint for insufficiency was denied 
and time to make such motion had 
expired, was excused where defend- 
ant moved promptly to dismiss the 
complaint for failure to state a cause. 
“The provision of section 117 of the 
Civil Practice Act as to the right to 
ask alternative relief is clearly per- 
missive, not mandatory” (Civ. Pract. 
Rules, rules 103, 105). Fiorello v. 
New, York Protestant Episcopal City 
Mission Soc., 217 App. Div. 510, 512, 
217 NYS 401. 

{c] Erroneous order.—Where de- 
fendant by affidavit and without no- 
tice moved for an extension of time 
in which to plead, and the court 
granted an extension of time in 
which to plead or otherwise move, and 
the time thus extended was subse- 
quently extended by an order made 
upon proper notice, plaintiff, not hav- 
ing objected to the first order, cannot 
complain, -under Pract. Rules, rule 
22, providing that motions to strike 
out of any pleading matter alleged to 
be irrelevant, redundant, or scandal- 
ous must be noticed before demur- 
ring or answering within twenty days 
after time of service thereon, and 
that the time to such motion shall 
not be extended, unless upon notice 
of an application, or unless notice of 
application of at least two days shall 
be given to the adverse party, that a 
motion to strike in accordance with 
the terms of the last order was al- 
lowed, since the order should be 
obeyed so long as it stands. Land- 
messer v. Hayward, 157 App. Div. 74, 
141 NYS 730. 

41. Fiorello v. New York Protes- 
tant Episcopal City Mission Soc., 217 
App. Div. 510, 217 NYS 401. . 

[a] Interpretation of rule.—(1) 
“Rule 105 of the Rules of Civil Prac- 
tice limits the time to make this mo- 
tion to twenty days, and says that 
the time shall not be extended, ex- 
cept upon notice of two days. This 
we do not think means that the no- 
tice of two days must be given within 
the twenty-day period, at least it does 
not say so, and the general provision 
of section 98 allows the court or 
judge to enlarge the time appointed 
by statute or rules for doing any act, 
and provides further that any such 
enlargement may be ordered upon 
good cause shown, although the ap- 
plication for the same is not made 


, until after the expiration of the time 


appointed or allowed.” Fiorello v. 
New York Protestant Episcopal City 


756 [49 C.J.] 


after the usual time has expired may be denied for 


laches.*2 


[§ 1069] e. Motion To Make More Definite and 
A motion to make a 
pleading more definite and certain should be made 
The motion should 
ordinarily be taken before joining issue on the plead- 
ing sought to be corrected,*® or demurring or answer- 
ing,** and before expiration of the time allowed for 
demurrer, answer, or reply to the pleading.*§ 
proper time to make the motion with respect to a 
complaint, declaration or petition is before demur- 
rer*® or answer,°° and the proper time to make the 
motion with respect to an answer is before plaintiff 
The foregoing 
ples®? are often embodied in statutes or rules of prac- 


Certain*®—(1) In General. 


promptly** and in apt time.*® 


has joined issue thereon.®! 


tice.®5 


Discretion of court. In certain jurisdictions it has 
been held that, in the absence of statute or rule to the 


Mission Soc., 217 App. Div. 510, 512, 
217 NYS 401. (2) A rule providing 
that twenty days for moving to strike 
out irrelevant and redundant matter 
shall not be extended, except on two 
days’ notice, does not require notice 
to be given within the twenty-day 
period. Fiorello v. New York Prot- 
estant Episcopal City Mission Soc., 
supra. 

42. Security Trust Co. v. peachy 
ard. 123 Misc. 493, 205 NYS 7 

43. Motion to compel 
statement see infra § 1075. 

44, Paxton Lumber Co. v. Panther 
Coal Co., 838 W. Va. 341, 98 SH 563; 
Fayette Liquor Co. v. Jones, 75 W. 
Va. 119/83 SH 726. 

[a] hus, Code (1913) c 125 § 63 
(§ 4817), authorizing a plaintiff to ap- 
ply for an order requiring defend- 
ant to file a specific statement of his 
defense, impliedly requires prompt- 
ness in making the motion. Paxton 
Lumber Co. v. Panther Coal Co., 83 
W. Va. 341, 98 SE 563. 

45. TFlizabeth City Water, etc., Co. 
v. Elizabeth City, 188 N. C. 278, 124 
SE *611; Hensley v. McDowell Fur- 
niture Co., 164 N. C. 148, 80 SE 154; 
Allen v. Carolina Cent. R. Co., 120 N. 
C7550, 20 SH 76: 

46. Hart v. Walker, 77 Ind. 
Doman v. Bedunnah, 
Charleroi Timber, etc., 
Coal, ete... Co, i 
Marr v. Barnes, roe GU oie 
De Carrillo v. Carrillo, Dey Eum 309, 6 
INDYIS) 3057 5 Gridley, va. (Gridley. 97 
NYCivProc 215. 

47. Borsuk v. Blauner, 93 App. 
Div. 306, 87 NYS 851; McDonald v. 
Green, 28 Misc. 55, 59 NYS 787; John- 
son v. Finger, 102 S. C. 354, 86 SE 
673: Whaley v. Lawton, 53 S. C. 580, 
31 SE 660. And see cases infra text 
and notes 49, 50. 

48. Lawrence v. Lawrence, 81 S. 
©. 126; 62.SH 95 Smith -v. Smith, 50 
S. C. 54, 27 SE 545. 

[a] “he object of the motion to 
require the party to make his plead- 
ing definite and certain is to enable 
the opposite party to demur, answer 
or reply intelligently, and, of course, 
such motion should be made or no- 
ticed, or the right reserved, before the 
time for answering or demurring has 


eeeatee 


expired.” Lawrence vy. Lawrence, 81 
S, ©7126, 130, 62, SH9 
49. Caldwell v. Brown, 9 Oh. Cir. 


Ct. 691, 6 Oh, Cir. Dec. 694. 

[a] After a general demurrer has 
been filed and overruled, a motion to 
make a petition more definite cannot 


be made. Caldwell v. Brown, 9 Oh. 
Cir Cts6ol,6Oh. Cire Dec.) 694: 
50. Eaton v. Green River Coal, 


etc., Co., 157 Ky. 159, 161, 162 SW 807; 
Mooney v. Monark Gasoline, ete., Co., 
317 Mo. 1255, 298 SW 69. 

“A defendant will not be allowed to 
file an answer traversing the allega- 


PLEADING 


[§§ 1068-1071 


contrary,‘ it is discretionary with the court to enter- 


tain the motion after demurrer overruled and before 


By) 


answer,” 


tion.®8 


The cifie.°® 


prinei- 


or after answer,°® although even in such 
jurisdictions the better practice is to make the motion 
before answer,°’ and after answer or demurrer the 
court may properly refuse the motion in its discre- 


After answer withdrawn by leave of court, defend- 
ant may move to have the complaint made more spe- 


[§ 1070] (2) Before and after Trial. A motion to 
make a pleading more definite and certain must be 
made before trial.°° 
ing twice gone to trial upon the pleadings.®+ 

[§ 1071] (8) Statutes or Rules Prescribing Par- 
ticular Periods—(a) In General. Under statutes or 


It is too late to move after hav- 


rules of practice prescribing a particular period with- 


must be taken,® 


tions of a petition, and subsequently 
enter a motion to require those alle- 
gations to be made more specific, defi- 
nite and certain. By answering, he 
treated them as sufficiently definite 
for the purposes of the defense. The 
trial court erred in disregarding the 
waiver.” FWaton v. Green River Coal, 
éte., Co., supra. 

{a] For example, a petition, not 
attacked by demurrer or motion to 
make more definite before answering, 
should be held sufficient. Mooney v. 


Co., 317 Mo. 
1255, 298 SW 69. 

51. Charleroi Timber, etc., Co. v. 
Licking Coal, ete., Co., (Ky.) 116 SW 
682; Paxton Lumber Co. v. Panther 
Coal Co., 83 W. Va. 341, 98 SE 563. 
See Beaumond v. Diecks Pharmaceu- 
tical Extract Co., 5 NYCivProc 274, 14 
AbbNCas 100 (holding that the court 
may grant an order directing trial 
of the issues without prejudice to 
plaintiff's moving to make the defense 
more définite and certain). 

“The court properly overruled this 
motion as the plaintiff had taken is- 
sue upon the answer, and, in view of 
the time that had elapsed after the 
issues in the case had been made up, 
there was no abuse of discretion in 
refusing to require the answer made 
more specific.” Charleroi Timber, 
ete, Coa Vv. Licking! Coals sete.) (Cos 
supra. 

{a] Six months after issue joined. 
—Ordinarily a motion under Code 
Gorse 25 SGs Casi) tom alr 
order requiring defendant to file a 
more particular statement of his de- 
fense, made when the case is called 
for trial approximately six months 
after issue joined upon the appropri- 
ate plea, comes too late. Paxton 
Lumber Co. v. Panther Coal Co., 83 
W. Va. 341, 98 SE 563. 

Roe See supra text and notes 44— 

53. See statutory provisions 
court rules. 

Statutes or rules prescribing par- 
ticular period see infra § 1071.° 

54. See infra § 1071. 

55. Lovering v. Webb Pub. Co., 108 
Minn. 201, 205, 120 NW 688, 121 NW 
hal 

“When a complaint is so drawn 
that it is fairly open to demurrer and 
also to a motion to make the same 
more definite and certain in its terms, 
it may not be an easy matter to de- 
termine which course should take 
precedence. The two methods of at- 
tack are not inconsistent. A ruling 
upon the issue raised by demurrer 
does not necessarily determine that 
the pleading is invincible as against 
a motion; and, vice versa, a pleading 
may be sufficient as against a motion 
to make more definite and yet not 
state a cause of action. There is no 
statute, nor rule of court, regulating 


Monark Gasoline, etc., 


and 


in which a motion to make more definite and certain 
2 the motion will not ordinarily*®* be 


the procedure in such cases, and the 
proper order rests very largely in the 
discretion of the trial court. We find 
no abuse of discretion in this in- 
stance, and the order of the trial 
court is affirmed.’ Lovering v. Webb 
Pub. Co., supra. 

56. Wiggins v. Landis Motor Co., 
188 N. C. 316, 319, 124 SE 621; Bliza- 
beth City Water, etc., Co. v. Bliza- 
beth City, 180 N. C. 278, 124 SE 611; 
Bristol v. Carolina, ete., R. Co., 175 N. 
Cc. 509,595 SE 850: 

“After the complaint was filed the 
defendant has a right, even after the 
answer was filed, in the sound dis- 
cretion of the court below, to request 
that the complaint be made definite 
and certain.” Wiggins v.. Landis 
Motor Co., supra. 

[a] Sound discretion.—The motion 
to make the complaint more specific 
is permissible after answer, in the 
sound discretion of the court. Eliza- 
beth City Water, ete., Co. v. Eliza- 
beth City, 188 N. C. 278, 124 SE 611: 

[b] Just before trial.—(1) It was 
not an abuse of discretion for the 
trial court to order, under Revisal 
(1905) § 496, the complaint made 
more definite and certain, although 
the complaint was filed at the October 
term, 1916, and the motion made at 
the December term, 1917, immediately 
before trial. Bristol v. Carolina, etc., 
Raion Lib IN. Cr) 509, 52S Ss Osc) 
Where a motion under Revisal (1905) 
§ 496, to make a complaint more 
definite and certain, is made on the 
eve of the trial, it should be granted 
with great caution, if the moving 
party has been very dilatory. Bristol, 
v. Carolina, éte., “Ri Co.) supra: 

57. Wiggins v. Landis Motor Co., 
188 N. C. 316, 124 SH 621; Blizabeth 
City Water, etc., Co. v. Elizabeth City, 
Lise INe Ce 278, 124 SE 611; Hensley v. 
McDowell Furniture CO., 6 Nes 
148, 152, 80 SE 154. 

58. Hensley v. McDowell Furni- 
ture Co., supra. 

“The motion to make a pleading 
more definite and certain must be 
made in apt time, and if made after 
answering or demurring, it comes too 
late, and then falls within the dis- 
cretion of the judge, who may allow 
it or not, as he may deem best.” 
Hensley v. McDowell Furniture Co., 
supra. 

59. Hart v. Walker, 77 Ind. 331. 

60. Burley v. German American 
Bank, 111 U. S. 216, 4 SCt $41; 28 Ty 
ed. 406; Etchison v. Strain, 83 Colo. 
78, 262 P 919; St. Louis, etc., R. Co. v. 
Snaveley, 47 Kan. 637, 28 P. 615: 
Grabbe v. St. Louis Drayage Coy, 43 
Mo. A. 522. 

61. Nischke v. Wirth, 66 Wis. 319, 
28 NW_342. 

62. See statutory provisions and 
court rules. 

63. Leave to extend period see in- 


SS ee Cy ey ee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1071-1074] 


entertained after expiration of such period. 

[§ 1072] (b) Leave To Move after Expiration of 
Prescribed Period. Under statutes expressly grant- 
ing the court power to extend the time for answering, 
or doing other acts after the time limited by 
statute,®° the court may properly entertain a motion 
to make more definite and certain after answer.°® 
An extension of time to answer, without reservation 
of any right to make a motion in respect of the com- 
plaint, does not extend the time to move to make the 
complaint more definite and certain, °? as by sepa- 
rately stating and numbering,®® but is a waiver of the 
right to move;%9 although piicve is authority to the 
If the extension of time to answer in- 
cludes the privilege to defendants to make any mo- 
tion of which they may be advised, a motion to make 


replying, 


contrary. am 


PLEADING 


proper."! 


General. 
litis.7® 


before trial.78 


the complaint more definite and certain is thereafter 


fra § 1072. 
64. Borsuk v. Blaumer, 93 App. 
Div. 306, 87 NYS 851; McDonald v. 


Green, 28 Misc. 55, 59 NYS 787; John- 
son v. Finger, 102 S. C. 354, 86 SE 673; 


Whaley v. Lawton, 53 S. C. 580, 31 
SE 660. 
[a] The purpose of Cir. Ct. Rules, 


rule 20, requiring dilatory motions 
to be noticed within twenty days aft- 
er service of tthe pleading attacked, is 
to prevent delay of the trial on the 
merits. Johnson v. Finger, 102 S. C. 
354, 86 SE 673. 

65. See statutory provisions. 

66. Anderson v. Denison Clay Co., 
104 Kan. 766, 180 P 797. See Phenix 
ins. Co; v:. Arnoldy,='5 Kan. Al 174; 
47 P 178 (a motion to make a petition 
more definite and certain is too late 
when made long after the issues were 
joined, and only when the case is 
ealled for trial, where the petition 
is fully traversed, has not been other- 
wise assailed, and is not clearly mis- 
leading). 

Leave of court.—Under Code 
§-108 (Gen. St. [1915] § 
a district court has jurisdic- 
tion to hear defendant’s motion to 
make plaintiff’s petition more definite 
and certain, although motion is filed 
by leave of court after defendant is 
in default. Anderson v. Denison Clay 

Co., 104 Kan. 766, 180 P 797. 

“67%. Missouri Pac. R. Co. v. Linson, 
39 Kan. 416, 18 P 498; Peters v. Mil- 
ler, 150 App. Div. 249, 250, 134 NYS 
881; Post v. Blazewitz, 13 App. Div. 
124, 48 NYS 59; Brooks v. Hanchett, 
70; McDonald v. 
Green, 2 0D, Do INYS. 787% 
Whaley v. Lawton, 53 S. C. 580, 31 SEH 
660. 

“The defendant had obtained an ex- 
tention of time to ‘answer or other- 
wise plead’ to the complaint. This 
did not operate to extend the time 
for making motions to correct the 
form of the complaint.” Peters v. 
Miller, supra. 

{a] Discretionary matter.—‘‘The 
terms and conditions upon which par- 
ties are allowed to file pleadings, 
when they are in default, are matters 
resting in the sound discretion of the 
trial court; and when permission is 
given to a party in default to file an 
answer by a specified time, and he 
files a motion to make the petition 
more definite and certain, it is not 
abuse of judicial discretion on the 
part of the trial court, to strike such 
motion from the files.’”” Missouri Pac. 


EB Coe ve Winson, 39hi<an.416) 13 se 
498. 

68. See infra § 1075. 

69. Sherman vy. McCarthy, 90 App. 


Div. 542, 85 NYS 727; Post v. Blase- 
witz, 138 App. Div. 124, 43) NYS 59r 
Brooks v. Hanchett, 36 Hun (N. Y.) 
MOG Restorff v. Bhrich, 1 
NYMonthLBul 33. 

[a] Motion to separately state and 
number.—‘‘The courts have quite uni- 
formly held that where a party pro- 
cures a stipulation or an order ex- 
tending his time to answer or demur 


‘v. Manson, 


he waives all objections to the form 
of the complaint unless the right to 
make a motion relating thereto is re- 
served in such stipulation or order.” 
Sherman v. McCarthy, 90 App. Div. 
542, 543, 85 NYS 727. 

Waiver of motion generally see in- 
fra §§ 1224, 1229, 1261-1263. 

40.) 55t. WOuIs; sete. Co; Vv. Lounges 
Sn Oud ib le) 12) AERA SM'ohbbalter Sic 
Lynch, 66 Wis. 514, 29 NW 224. 

[a] “Motion” as a “pleading.”—A 
motion to make more definite and 
certain, authorized by Comp. UL. 
(1909) § 5659, may be made at any 
time within the period allowed by § 
5645 to answer or demur, and, if de- 
fendant obtains an extension of time 
in which to plead, his right to make 
such motion is not waived, since the 
words “to plead’ are not limited to 
the filing of an answer or demurrer, 
but include any pleading provided for 
by lawan Site (bouists ete. Ri (Com ve 
Youn, vosvOkiy o215) L30mP oor. 

71. Peart v. Peart, 48 Hun 79, 15 
NYSt 476; Hammond v. WBarle, 5 
AbbNCas (N. Y.) 105. See McDonald 
v. Green, 28 Mise. 55, 59 NYS 787 
(where the motion was denied on 
other grounds, but the court stated 
that such a motion could be made 
after an order extending the time to 
answer, and forming part of an or- 
der to show cause why the complaint 
should not be made more definite and 


certain). 

72. Johnson: v. Finger, 102 8S. C. 
354, 86 SE 673 

73. Whitaker v. Manson, 88 S. C. 
419, 420, 70 SE 1009. 


“The fact that the right of appeal 
was reserved in the answer served 
could not also operate to reserve the 
right to move to make the complaint 
more definite and certain.’”” Whitaker 
supra. 

74. Wamsganz vy. Blanke-Wenne- 
ker Candy Co., (Mo. A.) 216 SW 1025. 
' [a] In Quetkec, in the absence of 
an express provision as to the time 
at which a motion to compel election 
between inconsistent claims by plain- 
tiff may be made, it is held that it is 
not limited by the time fixed for the 
making of preliminary exceptions. 
Noel v. Baillargeon, 22 Que. Pr. 47. 

75. Maisonneuve v. Dalferes, 133 
La. 666, 63 S 261; Gribble v. McKle- 
roy, 14 la. Ann. 793. 

76. Kenton Ins. Co. v. Osborne, 51 
SW 306, 21 KyL 330; Diamond Coal 
Co. v. Carter Dry Goods Co., 49 SW 
438, 20 KyL 1444; Barrie v. United 
R. Cos., 188 Mo. A. 557, 641, 119 SW 
1020)! “Wernon’ ve Union? Le. Ins. )'Ce:, 
58 Nebr. 494, 78 NW 929. 

“In the case at bar, the motion to 
elect was interposed after the case 
was called for trial and after an an- 
swer to the merits had been inter- 
posed and issue taken on that by a 
reply. The motion came too late.” 
Barrie v. United R. Cos., supra. 

[a] Motion to compel an election 
between two inconsistent defenses 
comes too late after joinder of issue 
by filing a reply. Vernon v. Union 


[§ 1074] (2) Before, 
Ordinarily a motion to compel an election should be 
made before trial.7® 


[49 C.J.] TdT 


The pendency of a motion to make a com- 
plaint more definite and certain does not extend the 
time for answering until the motion is decided.7? 

Reservation of the right to appeal from allowance 
of an amendment of a complaint does not include res- 
ervation of the right to move to make it more definite 
and certain after answer." 

[§ 1073] £. Motion To Compel Election—(1) In 
A motion to compel an election must be 
made in apt time,’* which is ordinarily in lmine 
The motion should be taken before issue is 
joined on the merits,’® as before answer,"’ or at least 


during and after Trial. 


While it has been held that the 


L. Ins. Co., 58 Nebr. 494, 78 NW 929. 

"7 Young v. North Hast Coal Co., 
194 Ky. 520, 240 SW 56: Bannon v. 
Patrick Bannon Sewer Pipe Co., 136 
Ky. 556, 119 SW 1170, 124 SW 848; 
Maisonneuve v. Dalferes, 133 La. 
666, 63 S 261. 

“A motion by defendant to compel 
plaintiff to elect between inconsistent 
causes of action comes too late after 
answer filed.” Maisonneuve v. Dal- 
feres, supra. 

[a] In Kansas a motion taken aft- 
er answer may be granted or refused 
in the court’s discretion. Day v. Kan- 
sas City Pipe Line Co., 87 Kan. 617, 
T2543. 

78. See infra § 1074. 

79. Cal.—Hoffman  v. 
LUI Ale 235) 1 Oe Oe 

Conn.—Bassett v. Shares, 63 Conn. 
SOyu2T Ay 424° 

Ky. Louisville, ete., Cor gave 
Strange, 158 Ky. 439, 161 Row 239. 

La.—Gribble v. McK leroy, 14a as 
Ann. 793) ‘Cuny wv. Brown; 12) Rob. 82: 
Contra Montross v. Hillman, 11 Rob. 
87 (holding that it may be made at 
any time before judgment). 


Patterson, 


Mo.—Hanson v. Neal, 215 Mo. 256, 
114 SW 1073; White v. ‘St Louis, ete., 
R. Co., 202. Mo. 539, 101 SW 14; Jor- 
dan v. St. Louis Transit Co.; 202 Mo. 


418, 101 SW 11; Berkshire. Lumber 


Comw.eJceS <iChicks Tnws-Co.e) 70NOn AS 
1, 155 SW 904; Chicago, ete., R. Co. 
v. Bay Shore Lumber Co., 140 Mo. A. 


52, 119 SW 973; Wilson’v. St. Louis, 
etc., R. Co., 67 Mo. A. 443. 

N. Y.—American Dock, etc., 
Staley, 40 N. Y. Super. 539; 
beck v. Kehr, 10 Daly 4038. 

Or.—Harvey v. Southern Pac. Co., 
46 Or. 505, 80 P 1061. 

Pa.—Dives v. Fidelity, etc., Co., 206 
rae 199 did) AG 9 50. 

C.—_-Ruft v. Columbia, ete., R. Co., 
42 Ss C..114, 118, 20 SE 27. 

“We know of no law or rule pre- 
scribing the time when such a mo- 
tion should be made, except that, 
from the very nature of the motion, it 
must be before the commencement of 


Co. 
Whit- 


the trial.”” Ruff v. Columbia, etc., R. 
Co., supra. 
[a] Rule applied.—‘‘A motion to 


elect must be filed before the trial 
begins, where the defect appears on 
the face of the petition and consists 
in the joinder of two causes of ac- 
tion in one count.” Berkshire Lum- 
per) Cov, Inusn Chick ainy. Cone i0. 
Mo. A. 1, 9, 155 SW 904. 

[b] “rhe oral motion after the 
trial began, to compel plaintiff to 
elect on which count it would pro- 
ceed, was made out of time and 
properly overruled.” Chicago, etc., R. 
Co. v. Bay Shore Lumber Co., 140 Mo. 
AN 525 00s) LA ISIW: OSE 

te] Failure to demuyr.—Where the 
complaint was indefinite, because it 
did not show whether the action was 
for damages for breach of contract 
or for false and fraudulent misrepre- 
sentations, and defendant failed to 
demur upon such ground, he could 
not on the trial reqvire an election of 


1908 [49 G7 Je} 


motion is too late after the jury has been impaneled,®° 
other authority is to the effect that the motion is in 
time if made before the reading of the pleadings.§* 
Court’s discretion. In some jurisdictions a motion 
made at the trialS? may be granted*? or refused®* in 
Where the motion has been 
delayed until trial, the court may properly refuse to 
decide the motion until part or all of the evidence is 
taken,®® or in its discretion may rule on the motion 
prior to that time,®® as by granting®” or refusing®® 
the same. In event of a refusal the motion may be re- 


the court’s diseretion. 


newed after the evidence is in.®® 


Under a statute providing that all defenses may be 
pleaded at the same time,°®® defendant cannot be com- 
pelled to elect in advance upon which he will rely.®? 

After judgment set aside for disqualification of the 
judge, the new trial judge may entertain a motion to 
elect, despite a previous motion before the disquali- 


fied judge.°? 


which ground should be relied on. 
Hoffman v. Patterson, 179 Cal. 253, 
M76. Pte 2: 

{d] Employers’ Liability Act.—A 
motion to compel plaintiff to elect 
whether she would proceed under the 
state law or under the federal Em- 
ployers’ Liability Act to recover for 
the death of her intestate, made_be- 
fore proceeding to trial, was in time. 
Louisville, etc., R. Co. v. Strange, 156 
Ky. 439, 161 SW 239. 

At trial in discretion of court see 
infra text and notes 83-89. 

S0. Wamsganz v. Blanke-Wenne- 
ker Candy Co., (Mo. A.) 216 SW 1025; 
Rosenwald v. Oregon City Transp. Co., 
SAROPraolomcilOoee. colo: PaLso: 
ie ges v. Meyer, 46 Or. 267, 80 P 

“This motion was not made until 
the jury had been impaneled and the 
cause was ready for the testimony. 
. .. Such an attack should have been 
made by motion during the formation 
of the pleadings and it came too 
late when the issue was ripe for 
hearing.”’ 
Transp. Co., supra. 

[a] Motion directed against plain- 
tiff.—Defendant’s motion to require 
plaintiff to elect between count on 
contract and count on quantum meru- 
it, after it had answered by general 
denial and by counterclaim and had 
announced itself ready for trial, and 
after the jury had been impaneled, 
was made too late to be considered. 
Wamsganz v. Blanke-Wenneker Can- 
dy Co., (Mo. A.) 216 SW 1025. 

[b] Motion directed against de- 
fendant.—In action against a carrier 
by water. for loss of goods, refusal 
to require defendant’s election be- 
tween defenses that damage was 
caused by negligence of colliding 
dredge and by dangers of navigation, 
etc., is not erroneous, where motion 
was made after jury had been im- 
paneled. Rosenwald v. Oregon City 
Transp. Co., 84 Or. 15, 163 P 831, 164 
PAUs9: 

81. Hodges v. Columbia Bank, 130 
S. C. 115, 118, 125 SH 417. ; 

“In the present case the motion 
was made before the reading of the 
pleadings, which acquaints the Court 
and jury with the issues involved, 
and this was substantial compliance 
with the requirements.” Hodges v. 
Columbia Bank, supra. 

82. Rule that motion should be 
made before trial see supra text and 
note 79. 

83. Crafts v. Belden, 99 Mass. 535; 
Rhodes v. Pray, 36 Minn. 392, 32 NW 
86; Wagner v. Nagel, 33 Minn. 348, 23 
NW 308; Tuthill v. Skidmore, 124 N. 
Y. 148, 26 NE 348; Kraus v. Mayer, 
150 App. Div. 122, 184 NYS 694; 
Rochevot v. Wolf, 96 App. Div. 506, 
86 NYS 142; Stokes v. Behrens, 23 
Mise. 442, 52 NYS 251. 


Rosenwald vy. Oregon City. 
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ment.°? 


tion.°7 


[§§ 1074-1077 


[§ 1075] g. Motion To Compel Separate State- 
A motion to compel the separate statement 
and numbering of causes of action or defenses, being 
based on a technical objection, must. be made prompt- 
ly and at the first opportunity,®* as before answer,?® 
and cannot be made at or after the trial.®° : 

An extension of the time to answer without reser- 
vation of the right to move separately to state and 
number does not extend the time to make such mo- 


[§ 1076] 4. Place for Motion. A motion with re- 


spect to the pleadings should ordinarily be made in 


the county where the venue of the action is laid,?§ 
unless the parties consent to its being entertained in 
a different place.°® 

[§ 1077] 5. Before Whom Made—a. In General. 
Under a statute authorizing a motion for judgment 
on the pleadings to be made to the clerk, the motion 


may be made to the court.? 


84 Smith v. Boston El. R. Co., 
(Mass, 1657 “NEY 3933) ' Muthill. vy. 
Skidmore, 124 N. Y. 148, 26 NE 348. 

85. Smith v. Boston El. R. Co., 
(Mass.) 165 NE 393; Tuthill v. Skid- 
more, 124 N. Y. 148, 155, 26 NE 348; 
Sarasohn v. Miles, 52 App. Div. 628, 
65 NYS 108 [aff 169 N. Y. 573 mem, 
61 NE 1134 mem]; WBWinson v. North 
River BHlectric Light, ete, Co., 34 
Misc. 191, 192, 68 NYS 836. 

“When, as in the case at bar, the 
inconsistency plainly appears on the 
face of the complaint, the defendants 
should, before answering, move that 
the plaintiffs be compelled to elect. 
. .. If in such a case the defendant 
lies by until the trial and then moves, 
the court may in its discretion wait 
until part or all of the evidence is 
taken before deciding the motion.” 
Tuthill v. Skidmore, supra [quot 
Einson v. North River Electric Light, 
etc., Co., supra]. 

[a] Thus refusal of the trial court 
to consider defendant’s motions to re- 
quire plaintiff to elect, when present- 
ed _at close of plaintiff's evidence, 
and postponement of ruling until the 
close of all the evidence, was not er- 
ror, Since the judge, under Gen. L. 
ce 231 § 51, has power to allow amenda- 
ments, even by adding further counts 
at any time before final judgment. 
Smith v. Boston El. R. Co., (Mass.) 
165 NE 398. 

86. Williams v. Pittsfield Lime, 
oe Co., 258 Mass. 65, 71, 154 NE 

“While the judge could not have 
been required by a party to make a 
ruling requiring the plaintiff to elect 
between counts until all the evidence 
on both sides was closed, correct 
practice does not render invalid such 
ruling made at the close of the plain- 
tiffs case. Such procedure may be in 
the interest of just expedition and 
not inimical to any rights of either 
party.” Williams v. Pittsfield Lime, 
etc., Co., supra. 

87. Williams v. Pittsfield Lime, 
etc., Co., supra. 

88. Rosenberg v. Heidelberg, 98 
App. Divi 17, 90) NYS. 68435 (Cram? v: 
Springer Lith. Co., 10 Misc. 660, 31 
INGYS2 (6:09) 

{a] For example, where a com- 
plaint in an action for services con- 
tained two counts, the first alleging 
an express contract and the second 


a quantum meruit, it was not error, 


to deny a motion to compel plaintiff 
to elect on which count he would pro- 
ceed until the case had developed 
at the trial, so as to enable it, in 
view of the whole case, to pass in- 
telligently upon the subject. Rosen- 
berg v. Heidelberg, 98 App. Div. 17, 
90 NYS 684. 

89. Cram yv. Springer Lith. Co., 10 
Misc. 660, 31 NYS 679. 


90. See statutory provisions. See 


also supra §§ 248, 266, 518. 

91. Howard v. Fraser, 83 Mont. 
194, 271 P 444. See also supra § 1043. 

92. Wood v. Freeman, 132 Okl. 
159,269 P 1091. 

“Where a case is tried upon a peti- 
tion containing two counts, the one 
claiming the rental value of certain 
real estate detained by defendant for 
a specific time, and the other claim- 
ing the amount of rentals, actually 
collected by defendant from occupy- 
ing tenants on said property for the 
same time, and where, at the conclu- 
sion of the evidence, the trial judge 
compels plaintiff, over his protest, to 
elect, and he does so elect, to recov- 
er upon his first count, and there is 
judgment for plaintiff thereon, and 
where, thereafter, the said verdict 
and judgment are set aside and mo- 
tion for new trial granted by the 
trial judge on the ground of his dis- 
qualification, it is not error for the 
succeeding trial judge to pass anew 
upon the question of election when 
presented to him, and if there is no 
error in his ruling thereon, the de- 
fendant may not complain.’ Wood 
v. Freeman, supra. 

93. Motion to make more definite 
and certain generally see supra §§ 
1069-1072. 

94. French v. Deane, 19 Colo. 504, 
386 P 609, 24 LRA 3887; Wood v. An- 
thony, 9 HowPr (N. Y.) 78. 

95. Brown-Duffy Goatskin Corp. v. 
yienke). 211 App. Div. 342, 207 NYS 


96. Krower v. Reynolds, 99 N, Y. 
245, 1 NE 775. 

97. Peters v. Miller, 150 App. Div. 
249,134 NYS 881; Mulinos v. Walkoff, 
93 Mise, 189, 191. 156 NYS 1032. 

“Rule 22 of the General Rules of 
Practice provides that a motion to 
make a complaint -more definite and 
certain must be made hefore answer. 
The order opening his default in 
pleading gave defendant leave to an- 
swer, but did not reserve to him the 
right to make the motion resulting 
in the order appealed from, nor was 
any right given him by stipulation. 
There was, therefore, a waiver of all 
objections to the complaint and a 
bar to the motion” to require plain- 
tiff to separately state and number 
his causes of action. Mulinos v. 
Walkoff, supra. 

Rule as to motion to make more 
definite and certain see supra § 1072. 

98. Spiehler y, Asiel, 83 Hun 223, 
31 NYS 584. 

99. Spiehler v. Asiel, supra. 

1. See statutory provisions. 

2. J. M., ete., Osborn Co. v. Ken- 
nedy, 186 NYS 721, 725 [aff 197 App. 
Div. 919 mem, 188 NYS 928 mem]. 

“The application might have been 
made to the clerk, but it surely is no 
objection that it is made to the court. 


a ea a Ae PETS StS SE SRT a nS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1077-1080] 


Term. <A motion for judgment on the pleadings 
may properly be made at a special term; but it has 
been held that the special term has no authority to 
entertain a motion to strike matter from an answer 
amended at the trial term.‘ ‘ 

[$ 1078] b. At Chambers or in Vacation. A mo- 
tion for judgment on the pleadings cannot be granted 
at chambers,® especially not in a district different 
from that of the venue,® and a judge has no author- 
ity at chambers to enter judgment for defendant for 
failure of plaintiff to reply to an answer.” It has 
been held that, in the absence of express statutory 
authorization,® a judge at chambers has no authority 
to hear motions to strike pleadings® or parts there- 
of.4° But, under a statute providing that applica- 
tion may be made to a judge of the court either in or 
out of court,'t a motion to strike out an answer, and 
for judgment for its frivolousness, may be made and 
decided at chambers,!? and a conditional judgment 
thereon may be granted.1° Under a statute provid- 
ing that, if a pleading is frivolous, the party preju- 
diced may apply to a judge in or out of court for 
judgment thereon, and judgment may be given ac- 
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cordingly,!* a judge applied to in chambers?® or va- 
cationt® may then and there adjudge whether the 
pleading is frivolous, but cannot then give judgment 
by default on the striking of the pleading, as ‘such 
judgment can be given only in open court during 
term time.!7 Under a rule of court giving a judge 
power to hear a motion to strike irrelevant matter 
from pleadings at chambers, he may properly grant 
the motion at chambers.'® 

[§ 1079] 6. Order of Proceedings—a. In General. 
Until one motion is disposed of another cannot be 
made covering the same ground.!® But after a rule 
has been discharged on application of the moving 
party, the court in its discretion may nevertheless 
grant a second rule covering the same matter.*° 

[§ 1080] b. Motion for Judgment on the Plead- 
ings.2!. Under some decisions a party must first have 
a defective pleading stricken from the files before 
moving for judgment on the pleadings;?* while in 
other jurisdictions the party may move to strike out 
the pleading and at the same time move for judg- 
ment on the pleadings,?? may move for judgment on 
the pleadings without moving to have the answer 


If the statute required it to be made 
to the court, and it were made to 
the clerk, the proceeding would have 
been irregular; but it would be ex- 
ceedingly technical to say that the 
court upon notice cannot grant a 
judgment, where the statute author- 
izes' its, clerk to: do. so.”..J..M:,, etc., 
Osborn Co. v. Kennedy, supra. 

3. Peo. v. Northern R. Co., 42 N. 
Y. 217 [aff 53 Barb. 98 (writ of er- 
ror dism 12 Wall. (U..S.) 384, 20 L. 
ed. 412)]; Higgins v. New York Dock 
Co., 75 Misc. 227, 1832 NYS 590; White 
v. Gibson, 61 Misc. 486, 113 NYS 983; 
Mitchell v. Dunmore Realty .Co., 60 
Mise. 568, 112 NYS 659. See Reade 
v. Halpin, 111 Misc, 675, 182 NYS 
45 [rev on other grounds 193 App. 
Div. 566, 184 NYS 4388 (app dism 230 
N. Y. 588 mem, 130 NE 905 mem)] 
(under a statute providing for judg- 
ment on the pleadings on motion at 
any time after issue joined, such 
motion can be made at special term, 
as well as at the opening of the 
triaiy. 

[a] Nonenumerated motion.—A 
motion for judgment on the plead- 
ings, on the ground that the answer 
raises no issue of fact, may prop- 
erly be brought on at special term 
as a nonenumerated motion. Peo. v. 
Northern) WR. -Co., £42) Neo Yo 217 > [aft 
53 Barb. 98 (writ of error dism 12 
Wall. (U. S.) 384, 20 L. ed. 412)]. 

[b] Term for motions or for trials. 
—A motion for judgment, on the 
pleadings authorized by Code Civ. 
Proc. § 547, providing that, where 
either party is entitled to’ judgment 
on the pleadings, the court may on 
motion at any time after issue joined 
give judgment, is properly made at 
the special term for motions, and it 
need not be made at the special term 
for trials. Higgins v. New York Dock 
Co.,:75 Misc. 227, 132; NYS 590. 

4. Dane v. MacKFadden Publica- 


tions,.- Inc. .226 App. Div. -815,.. 234 
NYS 528 (where defendant’s: pro- 
posed amendment to answer was 


granted and plaintiff, claiming sur- 
prise, was permitted to withdraw a 
juror, and thereafter plaintiff moved 
at the special term for an order strik- 
ing out matters contained in the an- 
swer as amended at the trial term 
and to compel defendants to file a 
new amended answer, the special 
term had no jurisdiction to grant 
such relief, plaintiff's remedy, if any, 
being by order at the trial term and 
appeal therefrom to the appellate di- 
vision). 

5. HEustance v. Francis, 52 Mont. 
295,298, 157 P 573; Knapp v..Carley, 
7 Ont. L. 409, 3 OntWR 187, 24 


CanLTOccNotes 2382. 

“A motion for judgment on the 
pleadings . invokes the power of 
the court, not of the judge, and must 
be tried and determined by the court, 
and not by the judge. To ‘hold court,’ 
within the meaning of the Constitu- 
tion, is to hold court in the district 
just as does the local judge, and not 
to sit in chambers in another dis- 
trict.” Eustance v. Francis, supra. 

6. Eustance v. Francis, supra. 

[a] Temporary judge.—Under 
Rev. Codes § 6314, defining powers of 
judges at chambers, § 6270 and Const. 
art 8 § 12, authorizing one district 
judge to hold court for another, and 
Rev. Codes § 7140, providing for hear- 
ing of motions by the judge of an ad- 
joining district when the regular dis- 
trict judge is absent or disqualified, 
the powers of a temporary judge 
called in from another district do not 
cover the hearing and disposition of 
a motion for judgment on the plead- 
ings at chambers in his own district; 
he not having gone into the county to 
which called. Eustance v. Francis, 
52 ens 295,015 7 <P) 573: 

7. Aymar v. Chase, 12 Barb. (N. 
Y.) 301, CodeRepNS 330. 

“There is but one case in which a 
judge at chambers can grant a judg- 
ment, and that is under § 247 of the 
code, where if a demurrer, answer or 
reply be frivolous, the party preju- 
diced thereby may apply to a judge, 
either in or out of court, for judgment 
thereon, and judgment may be given 
accordingly. In all other cases, judg- 
ment can be rendered only by the 
court when sitting as such, and not 
by a judge at his lodgings, in the 
street, or even in chambers.” Aymar 
v. Chase, supra. 

8. See statutory provisions. 
also Judges §§ 88—96. 

9. See Larco v. Casaneuava, 30 Cal. 
560, 564. 

10. Lareco v. Casaneuava, supra; 
Chambers v. Jaffray, 6 OntWR 441. 


See 


See Laird v. McGuire, 40 N. S. 129 


(where the court expressed ‘“‘grave 
doubts” as to whether the motion 
could be entertained at chambers). 

“This motion was not such business 
as a Judge is authorized to transact 
out of Court. The jurisdiction of Dis- 
trict Judges at chambers is defined 
in the twenty-fifth section of the Ju- 
diciary Act, where they are author- 
ized to try and determine writs of 
mandamus, certiorari, quo warranto, 
motions for new trials, for orders and 
writs usually granted ex parte in the 
first instance, and motions to dis- 
charge such orders and writs. Mo- 
tions to strike out pleadings or parts 


of pleadings are not mentioned, nor 
are they embraced in any class of mo- 
tions which are mentioned. There 
seems to be no good reason why mo- 
tions like the present should not be 
heard at chambers. Such a course 
would undoubtedly facilitate busi- 
ness, but it is sufficient to say that 
the Legislature has not so provided. 
On the contrary, sections fifty and 
fifty-seven of the Practice Act seem 
to require such motions to be heard 
in term; but aside from this, the gen- 
eral rule is that all judicial business 
must be transacted in term whether 
there is any express direction to that 
effect or not. Such business as may 
be transacted out of Court is excep- 
tional, and must find its warrant in 
some express provision of the stat- 


ute.” Lareo v. Casaneuava, supra. 
11. See statutory provisions. 
12. Witherspoon y. Van Dolar, 15 


HowPr (N. Y.) 266. 


13. Witherspoon v. Van Dolar, su- 
pra; Fales v. Hicks, 12 HowPr (N. 
NGS) PAT 

14. See statutory provisions. 

15. Badham vy. Brabham, 54 S. C. 


400, 32 SE 444. 

16. Knotts v. Virginia-Carolina 
Chemical Co., 204 Fed. 926, 123 CCA 
248 (South Carolina practice). 

17. Badham vy. Brabham, 54 S. C. 
400, 32 SE 444. See Knotts v. Vir- 
ginia-Carolina Chemical Co., 204 Fed. 


926, 123 CCA 248 (South Carolina 
practice). 
18. Guignard v. Sumter First Bap- 


tist Church, 80 S. C. 491, 61 SE 1003. 

19. Kellogg v. Baker, 15 AbbPr 
CNe Yi); 286: - 

20. Pence v. Poet, 221 Pa. 434, 70 
A 832. 

[a] Illustration.—W here plain- 
tiff, to accelerate a trial, had his rule 
for judgment for want of a sufficient 
affidavit of defense discharged, and 
defendant thereafter for delay ruled 
the case out for arbitration to keep 
it off the trial list, the court in its 
discretion might grant a second rule 
for judgment. Pence vy. Poet, 221 Pa. 
434, 70 A 832. 

21. Right to demur after filing mo- 
tion for judgment on the pleadings 
see supra § 465. 

22. Stromberg-Carlson Tel. Mfg. 
Co. v. Bisbee, 115 Ga. 346, 41 SE 573; 
Pritchard v. Huntington, 16 Wis. 569. 

[a] In Pennsylvania exceptions to 
the affidavit of defense must be filed 
before judgment can be rendered. 
Basen: Nat. Bank v. Wood, 6 Kulp 


23. Jessey v. Butterfield, 61 Colo. 
256, 157 P 1; Steinhauer v. Colmar, 
11 Colo. A. 494, 55 P 291. 


760 [49 C.J.] 


stricken,** or move to strike out the answer and for 
judgment for want of an answer.?® 
filed, it is necessary, under some decisions, for de- 
fendant to obtain a rule to reply before he can take 
Plaintiff’s?* 
fendant’s?8 motion for judgment on the pleadings 
may be entertained after demurrer to the complaint 


judgment on the pleadings.?°® 


for insufficiency. 
[§ 1081] ¢. Motion To Strike. 


said that the rule is not inflexible.** 


As to whether a 
demurrer and motion to strike may be filed together 
against the same pleading, the better rule seems to be 
that the demurrer waives the motion,?® and accord- 
inely the motion to strike should precede the demur- 
rer,®° and should precede the filing of an affidavit 
of defense raising questions of law;*t but there is 
some authority to the contrary,?? and it has been 
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If no reply is 


or de- 


[§§ 1080-1083 


court precludes a motion to strike such petition.24 A 
motion to rescind an order granting leave to file a 
pleading should precede or accompany a motion to 
strike such pleading.*® 

[§-1082] 7. Form and Requisites of Motion in 
General?*—a. Written or Oral.** 
statute or rule of court requiring the motion to be 


In the absence of 


written,*® the court may entertain an oral motion re- 


borers 


mandatory.*? 


Failure to with- 


draw an answer to an amended petition on leave of 


24. 
Agency v. Howard, 172 Cal. 


H. G. “Bittleston Law, etc., 
BONG EL OO 


P55; Hearst, v. Hart,128 iCal. 327; 
60 P 846. 

25. Hearst v. Hart, supra. 

26. .Keokuk . alls .Inipr. Co. iv. 
Kingsland, etce., Mfg. Co., 5 Okl. 32,_ 
47 P 484. See also supra § 394. 

27. Bardwell v. Black, 189 App. 
Div. 433, 178 NYS 642. 

[a] After demurrer noticed for 


argument.—Under Code Civ. Proc. §§ 
547, 976, where defendant demurred 
to the complaint as insufficient on 
September 26, and on September 27 
served notice of argument on demur- 
rer, and on October 4 plaintiff’s at- 
torney served notice of motion that 
on the pleadings and papers referred 
to in the complaint plaintiff would 
move at the next special term, begin- 
ning October 12, for an order for 
judgment prayed for, and. that the 
issue of law be disposed of on the 
motion, the court properly took ac- 
tion on plaintiff's motion for judg- 
ment on the pleadings, despite de- 
fendant’s objection that he himself 
had already duly noticed the argu- 
ment of the demurrer. Bardwell v. 
Black, 189 App. Div. 433, 178 NYS 
642 

238. Feil v. Feil, 178 NYS 197 [rev 
on other grounds 191 App. Div. 840, 
182 NYS 380]. 

{a] Thus, in an action to reform 
a deed, defendants’ practice in mov- 
ing for judgment on the pleadings, 
under Code Civ. Froc. § 547, after they 
had interposed demurrer to the com- 
plaint for insufficiency of the facts, 
was correct. Feil v. Feil, 178 NYS 
197 [rev on other grounds 191 App. 
Div. 840, 182 NYS 280] (holding also 
that the practice on motion for judg- 
ment on the pleadings, under Code 
Civ. Proc. § 547, is the same as on 
motion for judgment at the opening 
of trial). 


29, Cobban. Ingalls, el Tila e233r 
Wyman vy. Hayes, 4 Oh. Dec. (Re- 
print) 262, 1 ClevLRep 178; Lehigh 


Valley Nat. Rank v. Craig, 3 Pa. Dist. 
& Co. 606. See Indian River Steam- 
boat Co. v. East Coast Transp. Co., 
28 Fla. 387, 10 S 480, 29*AmSR 258 
(where complainant files exceptions 
to the answer without a hearing on 
the motion to strike, the motion will 
be deemed abandoned). 

30. Greenys v. Jonalis, 244 Ill. A. 
78; Lehigh Valley Nat. Bank v. 
Craig, 3 Pa. Dist. & ‘Co. 606: 

[a] Motion to strike a special plea 
from the files to take advantage of an 
irregularity in the order of pleading 
is a dilatory motion, and must be filed 
before a general demurrer. Greenys 
v. Jonalis, 244 Ill. A. 78. 

31. Shipe v. Susquehanna Collier- 
tes Co. )) Pa. Dist; &' Cows 5, 

“Proper practice requires that a 
motion to strike off the plaintiff's 
amended statement should precede 
the filing of an affidavit of defense 


raising questions of law.” Shipe v. 
Susquehanna Collieries Co., supra. 


ene Alexander v. Foster, 16 Ark. 
0. 

33. Rabenstein v. Chicago Cot- 
tage Organ Co., 11 OhS&CP 22, 8 
OhHNP “315. 

[a] As the object of the rule is 


protection to the court and to liti- 
gants from the interposition of pure- 
ly dilxtory pleas, it will not operate 
to deprive the court of the power to 
protect itself from being over- 
whelmed by irrelevant and useless 
averments. Rabenstein v. Chicago 
Cottage Organ Co., 11 OhS&CP 22, 8 
OhHNP 315. 

34. Miller v. Swartzlender, 192 
Towa 153, 182 NW 651. 

fa] Intervening petition.—Plain- 
tiff's motion to strike an amendment 
to the intervening petition was prop- 
erly overruled, where he had an- 
swered the amendment, and did not 
withdraw the answer by leave of 
court first had and obtained. Miller 
v. Swartzlender, 192 Iowa 153, 182 
NW 651. 

35. Horner v. Plumley, 97 Md. 271, 
54 UAL 9 7ake 

[a] If leave has been granted to 
file a pleading, and it is filed in ac- 
cordance therewith, a mere motion to 
strike such pleading should not be 
made, but the motion should be to re- 
scind the order granting leave and 
to strike the pleading. Horner v. 


Plumley, 97 Md. 271, 54 A 971. 
36. Notice of motion see infra §§ 
1089-10938. 
37. Generally see Motions and Or- 
ders § 29. 
aire See infra text and notes 41, 
42. i 
38'44. Swinney y. Nave, 22 Ind. 
fal For example, a motion to 


strike out a part of a pleading need 
not be in writing unless required by 
a rule of the court in which it is 
made. Swinney yv. Nave, 22 Ind. 178. 

[b] In Georgia (1) it is proper to 
grant a motion to dismiss a petition 
containing no cause of action, al- 
though made orally. Weathers v. 
McFarland, 97 Ga. 266, 22 SE 988; 
Ryan v. Fulghum, 96 Ga. 234, 22 SE 
940; Niemeyer v. Dougan, 31 Ga. A. 
99, 119 SE 544. (2) Motion to strike 
may be orally. Cooney v. Sweat, 133 
Ga. 511, 66 SE 257, 25 LRANS 758; 
Kelly v. Strouse, 116 Ga. 872, 43 SE 


280; Jones v. Funston, 23 Ga. A. 706, 
99 SE 237; Sloan v. Farmers’, etc., 
Bank, 20° Gay A.” 123,:.92) SH) 893. 


Blount v. Radford, 16 Ga. A. 95, 84 
SIX 591. (3) Where a plea sets up no 
substantial deferse, it may be struck 
on oral motion. Sloan y. Farmers’, 
etc., Bank, supra. 

39. Weller v. Rensford, 185 Ala. 
333, 64 S 366. 

40. Weller v. Rensford, supra. 

41. See statutory provisions and 
court rules. 


lating to pleadings,?*¥% in its diseretion,®® although 
the better practice is to make the motion in writ- 
But where statutes or rules of court provide 
that the motion be in writing,#! a written motion is 


[§ 1083] b. Specifying Grounds of Objection.*? 
The moving party should specify the grounds upon 
which the motion rests and the defects complained 
of,*# and only the grounds mentioned can be con- 


42. Ala.—Southern R. Co. v. Pen- 
ny, 22 Ala. A. 199, 114 S 15. 

Ind.—Indiana Union Tract. Co. v. 
Swafford, 179 Ind. 279, 100 NE 840. 
See Crystal Ice Co. v. Morris, 160 
Ind. 651, 57 NE 502 (an order denying 
an oral motion to strike made prior 
to a statute requiring such motions 
to be in writing could not be reviewed 
on appeal, when such motion was not 
brought into the record by exception 
or court order, and also stated that, 
since the enactment of such statute, 
it was mandatory to make the motion 
in writing). 

Miss.—Lackey v. St. Louis, ete., R. 
Co., 102 Miss. 339, 59 S 97. 

Mo.—White v. St. Louis, etc., R. Co., 
202 Mo. 539, 101 SW 14; Paddock. v. 
Somes, 102 Mo. 226, 14 SW 746, 10 
LRA 254. 

N. M.—Peterson v. Foley, 23 N. M. 
491, 169 P 300. 

43. Good and bad allegations in- 
termingled see supra §§ 1013-1029. 

Sufficiency of notice as to specifi- 
cation of objection see infra § 1090. 

44. Ala.—Stull v. Daniel Mach. 
Co., 207 Ala. 544, 93 S 583. 
Agi be ede v. King, (AY) 274 P 

Colo.—Colorado Springs Electric 
Co. v. Soper, 38 Colo. 141, 88 P 165. 

Fla.—Western ‘Union Tel, Co. Ave 
Merritt, 55 Fla. 462, 46 S 1024, 127 


AmSR 169; Hubbard v. Anderson, 50 
Pla. 219, 39 S 107. 

115 Ga. 691, 
42 SE Bt. 


Ida.—Continental Jewelry Co. v. 
Ingelstrom, 43 Ida. 337, 252 P 186. 

Ind.—Brown v. Jones, 125 Ind. 375, 
25 NE 452, 21 AmSR 227; Murphy v. 
Teter, 56 Ind. 546; Lucas vy. Smith, 
54 Ind, 530; HBagle Lake Ice Co. v. 
Munson, 73 Ind. A. 496, es NE 839. 


114, 81 NW 238. 
Kan.—Hamson Lumber Co. v. Bab- 
bitt, 123 Kan. 82) 254 =P 332 


Ky.—-Francis v. Sturgill, 163 Ky. 
650, 174 SW 753. 

Minn.—Truesdell v. Hull, 35 Minn. 
468, 29 NW 72. 

Mo.—Paddock v. Somes, 102 Mo. 


226, 14 SW 746, 10 LRA 254; Jack- 
son v. Rowles, 67 Mo. 609. 
Mont.—Maddox vy. Teague, 18 Mont. 


512) 465 Ribs 5. 

Nebr.—Stuht v. Sweesy, 48 Nebr. 
767, 67 NW 748. 

N. J.—Board of Home Missions v. 
Davis, (Ch.) 55° A» 466. 


M.—Peterson v. Foley, 23 N. M. 

491, “169 P 300. 
N. Y.—Dwan v. Massarene, 199 
App. Div. 872, 192 NYS 577; Baruch 
es Young, 149 App. Div. 466, 134 NYS 


Oh.—Osseforth v. Schroder, 6 
OhS&CP 447. 

Okl.—Sharum vy. Sharum, 82 OkI. 
266, 200 P 176; Union Coal Co. v. 
Wooley, 54 Okl. 391, 154 P 62. 

Or.—State v. Warner Valley Stock 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sidered by the court.45 A motion is properly denied 
where it is too broad in its scope and cannot be sus- 
tained as an entirety.*® The foregoing rules*’ have 


Co., 68 Or. 466, 1387 P 746. 

Pa.—Drabant v. Cure, 274 Pa. 180, 
118 A 30; Pine Grove Nat. Bank v. 
Dietrich, 7 Pas Dist. & Co. 70. 

S. C—Long vy. Hunter, 48 S. C. 
179,-26 SE 228. 

Tenn.—Johnson vy. Brice, 112 Tenn. 
59, 33 SW -791. 

Wash.—Russell v. Union Mach., 
etc., Co., 88 Wash. 532, 153 P 341. 

Alta.—Canadian Pac. R. Co. v. 
Rasenack, i5 Alta. L. 232, [1920] 2 
WestWkly 107. 

N. S.—Cook v. Shaw, 55 N. S. 39, 
62 DomLR 546 (held sufficient). 

Que.—Workman vy. lLatreille, 26 
Que. Pr. 364. 

See Hunt v. Keating, 201 Ill. A. 587 
(abstract decision). 

[a]. Motion for compulsory 
amendment of a declaration should 
state that it is so framed as to preju- 
dice, embarrass, or delay a fair trial. 
Western Union Tel. Co. v. Merritt, 55 
Fla. 462, 46 S 1024, 127 AmSR 169. 

45. American Hardwood Lumber 
Co. v. Nickey, 89 Mo. A. 270; Jacob- 
sen v. U. S. Shipping Bd. Hmergency 
Fieet Corp.,- 128 Misc. 138, 217 NYS 
856; White v. Harrigan, 77 Okl. 123, 
186 P 224. 

{a] Thus a complaint will be 
deemed sufficient as to points not 
raised by defendant on motion to dis- 
miss the complaint for insufficiency 
appearing on the face thereof. Jacob- 
sen v. U. S. Shipping Bd. Emergency 


eoeet Corp., 128 Misc. 138,.217 NYS 
56. 

Scope of inquiry in general see in- 
fra § 1094. 

46. Cal.—dAllerton v. King, (A.) 
Dhan 90: 


Ida.—Sullivan Constr. Co. v- Twin 
Falls Amusement Co., 44 Ida. 520, 
258 P 529; Valley Lumber Co. v. Mc- 
Gilvery, 16 Ida. 338, 101 P 94. 

Ind.—Indianapolis Abattoir Co. v. 
Neidlinger, 174 Ind. 400, 92 NE 169; 
Corns v. Clouser, 187 Ind. 201, 36 NE 
848 


Iowa.—Burlington Nat. State Bank 
v. Delahaye, 82 Iowa 34, 47 NW 999. 

Mo.—Jones v. Murray, 167 Mo. 25, 
66 NW 981. 

Nebr.—Smith v. Meyers, 54 Nebr. 
1, 1744-NW 277; Chicago, etc., R. Co. 
vy. Spirk, 51 Nebr. 167, 70 NW_ 926; 
German Ins. Co. v: Stiner, 2 Nebr. 
(Unoff.) 308, 96 NW 122. 

N. Y.—Peo. v. Bell Tel. Co., 11 NYSt 
66. But see De Santes v. Searle, 11 
HowPr 477, 478 (‘On motions, the 
court is not limited to granting the 
whole or none. It is frequently the 
case that a motion is granted in part 
and denied in part. In such a case 
it may affect the question of costs, 
but not the right to grant the relief 
in part which is asked for’’). 

Oh.—Ambush v. Ford, 4 Oh. Dec. 
(Reprint) 238, 1 ClevLRep 149. 

Tenn.—Johnson v. Brice, 112 Tenn. 
59, 83 SW 791. 

Tex.—Graham y. Stephen, 15 Tex. 
88; San Antonio Tract. Co. v. Bryant, 
30 Tex. Civ. A. 437, 70 SW 1015. 

Wis.—Gilbert v. Loberg, 86 Wis. 
661, 57 NW 982; Jarvis v. McBride, 
18 Wis. 316. ; 

“As the motion to strike out was so 
broad as to include relevant matter, 
the motion should have been denied 
in its entirety. The court should 
never strike out matter which will 
leave the complaint defective, and 
thus lead to a dismissal of the ac- 


tion.” Allerton y. King, (Cal. A.) 
QA P2902. ' 
{a] For example (1) if a motion 


to make more specific is addressed 
jointly to two or more paragraphs of 
a pleading, the motion will be denied 
if either paragraph is not subject to 
such motion. Corns y. Clouser, 137 
Ind. 201, 36 NE 848. (2) Where an 
amended complaint, filed after trial to 
conform to proof, did in several re- 
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spects conform thereto, the ground 
of the motion to strike it, that it did 
not in any manner conform to the 
proof, was too. broad. Sullivan 
Constr. Co. v. Twin Falls Amusement 
Co., 44 Ida. 520, 258 P 529. 

47. See supra text and notes 44- 


48. Colorado Springs Electric Co. 
v. Soper, 38 Colo. 141, 88 P 165; Sul- 
livan Constr. Co. v. Twin Falls 
Amusement Co., 44 Ind. 520, 258 P 
529; Consumers’ Co. v. Ruble, 69 Ind. 
A. 617, 122 NE 607; Pine Grove Nat. 
Bank v. Dietrich, 7 Pa. Dist. & Co. 
Oe See Hunt v. Keating, 201 Ill. A. 
[a]. Thus, a motion to strike an 
amendment as not filed in time is 
properly denied where movant fails 
to aver facts showing the amendment 
was filed too late. Consumers’ Co. 
v. Ruble, 69 Ind. A. 617, 122 NE 607. 

[b] “Latter part” of answer.— 
In an action for injuries to a child 
caused by defendant’s negligence, a 
motion to strike out “the latter part” 
of the foregoing answer was too in- 
definite. Colorado Springs WPlectric 
Co. v. Soper, 38 Colo. 141, 88 P 165. 
_({¢] Motion sufficient.—(1) A -mo- 
tion to strike a pleading on the 
ground that in a prior answer a de- 
murrer to a similar defense was sus- 
tained was sufficient to present the 
ground that the answer was frivo- 
lous, since a pleading that is merely 
a repetition of one formerly adjudged 
insufficient is frivolous. Stamm v. 
Wood, 86 Or. 174, 168 P 69. (2) A 
motion to strike out a paragraph on 
the ground that it is “incompetent, 
irrelevant, immaterial, and no de- 
fense” is sufficiently specific. Reed 
v. Lane, 96 Iowa 454, 65 NW 880. 

[d] In Quebec a motion to strike 
out which does not show in what way 
the facts alleged by the other party 
do not support the relief claim is ir- 
regular, and an order to strike out if 
made will be made without costs. 


pe aeees v. Latreille, 26 Que. Pr 
o . 
49. Ala.—Stull v. Daniel Mach. Co., 


207 Ala. 544, 93 S 583; Adair v. Stone, 
SlAd ais aS 768: 
Suet oe v. King, (A.) 274 P 


Colo.—Colorado Springs Electric 
Co. v. Soper, 38 Colo. 141, 88 P 165. 

Ga.—Hlder v. Johnson, 115 Ga. 691, 
4220S. ee ble 

Ida.—Continental Jewelry Co. v. In- 
gelstrom, 43 Ida. 337, 252 P 186. 

Ind.—Hagle Lake Ice Co. v. Mun- 
son, 73 Ind. A. 496, 127 NE 839. 

Iowa.—Keairnes v: Durst, 110 Iowa 
114, 81 NW 238. 

Mo.—State v. Fleming, 147 Mo. 1, 
44 SW 758; Pearce v. McIntyre, 29 
Mo. 423; Anderson v. Stapel, 80 Mo. 
UN mrss 

Nebr.—Chicago, etc., R. Co. v. Spirk, 
51 Nebr. 167, 70 NW 926; Stuht v. 
Sweesy, 48 Nebr. 767, 67 NW 748. 

N. Y.—Bryant v. Bryant, 25 N. Y. 


Super, 612; Blake vy. Eldred, 18 How 
ig ‘ 

Oh.—Osseforth v. Schroder, 6 OhS 
&CP 447. 


Or.—State v. Warner Valley Stock 
Cos, 68 Or 466, 469) 137 P 746: 

Tenn.—Johnson v. Brice, 112 Tenn. 
DOES Ol SV VLG SLs : 

Wash.—Russell v. Union Mach., 
ete., Co., 88 Wash. 532, 153 P 341. 

Eng.—Williamson y. London, 
BuiConql2 CheaD. visit 

“But the motion [to strike out 
parts of a pleading] did not specify 
any particular portion which should 
be stricken out, but left the court to 
surmise or determine what portions 
the pleader meant as referring to the 
Chapman contract. For this reason, 
if for no other, there was no error 
in overruling the motion. A motion 
to strike [out] should designate with 


Sic; 
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been applied to motions to strike a pleading or de- 
fense,*® or particular allegations therein;*® to mo- 
tions to make more definite and certain,®® as by sepa- 


particularity the averments which 
are deemed _ surplusage.” Stuht v. 
Sweesy, 48 Nebr. 767, 770, 67 NW 748 
[quot State v. Warner Valley Stock 
Co., supra]. 

[a] Blanket motion.—‘‘The motion 
to strike did not specify the particu- 
lar references to fraud as being inade- 
quate but was a blanket motion, in- 
cluding good as well as bad allega- 
tions; consequently the court did 
not err in refusing to grant such mo- 
tion.” Continental Jewelry Co. v. In- 
gelstrom, 43 Ida. 337, 342, 252 P 186. 

[b] Matters relevant and irrele- 
vant.—‘“‘Inasmuch as the motion to 
strike covers matter which is rele- 
vant as well as matter redundant and 
irrelevant, without separating the one 
from the other, it is not error to over- 
rule said motion.’ Valley Lumber 
Sy v. McGilvery, 16 Ida. 338, 363, 101 


94, 

{c] Reference by paragraph and 
line.—‘‘The motion in this case did 
not comply with section 662, Burns’ 
1914, in that it did not ‘set out the 
matter sought to be stricken out,’ but 
only referred to same by ‘paragraph 
and line’ of complaint.” Eagle Lake 
Ice Co. v. Munson, 73 Ind. A. 496, 127 
NE 839, 840. 

[d] A reference to the line and 
page of the pleading does not suffi- 
ciently specify the portion referred 
to. Lindley v. Kemp, 38 Ind. A. 355, 
76 NE 798; Patterson vy. Hollister, 32 
Mo. 478. 

[e] Damages.—In action on a 
note, where some of the damages 
claimed in defendant’s plea of set-off 
were apparently proper, plaintiff's 
motion to strike “the claim of dam- 
ages’? in the plea should have been 
more specific, as it in effect moved 
to strike out all damages, proper 
items as well as improper, and the 
court should not be compelled to sep- 
arate the good from the bad items. 
Stull v. Daniel Mach. Co., 207 Ala. 544, 
IBaSeosoe 

[f] Specific motion to strike 
“carelessly and negligently” from a 
counterclaim did not attack the al- 
legation of plaintiff’s promise to pay 
for negligently damaged personalty 
forming the basis of the counter- 
claim. Russell v. Union Mach.,, etc., 
Co., 88 "Wash. 532, 153 P 341. 

{g] Undesignated matter.—(1) Or- 
dinarily no other matter aside from 
that designated can be stricken out 
(Mott v. Burnett, 2 E. D. Smith (N. 
Y.) 50); (2) although there is au- 
thority to the contrary (Williamson 
v. London, ete., R.-Co., 12 Ch. D. 787 
[where, on motion to strike designat- 
ed portions of a pleading, the entire 
pleading was stricken]). 

{h] In Pennsylvania a motion 
must conform to the requirements of 
practice rules. Bollinger v. Galla- 
eher, 29 Pa. Dist. 9913; 

50. Ind.—Indianapolis Abattoir 
Co. v. Neidlinger, 174 Ind. 400, 92 NE 
169; Corns v. Clouser, 137 Ind. 201, 
36 NE 848. 

Kan.—Kerr v. Reece, 27 Kan. 838; 
Gilmore v. Norton, 10 Kan. 491. 

Ky.—Francis v. Sturgill, 163 Ky. 
650, 174 SW 753. 

Minn.—tTruesdell v. Hull, 35 Minn. 
468, 29 NW 72. 

Mo.—O’Connor v. Koch, 56 Mo. 253; 
Van Bibber v. Willman Fruit Co., (A.) 
234 SW 356. 

Nebr.—Fischer v. Coons, 26 Nebr. 
400, 42 NW 417. 

N. Y.—Baruch v. Young, 149 App. 
Div. 466, 184 NYS 53; Bryant v. Bry- 
ant, 25 N. Y. Super. 612; Nineteenth 
Ward Bank v. Manhattan R. Co., 67 
NYS 598; Rathbun v. Markham, 43 
HowPr 271. 

Okl.—Sharum v. Sharum, 82 Okl. 
26650200 Pls WnionMCoaly Co. Ws 
Wooley, 54 Okl. 391, 154 P 62; Grimes 
v. Cullison, 3 Okl. 268, 41 P 355. 

Ss. C:-—Long v. Hunter, 48 S. C. 178, 
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rately stating and numbering,®! and to motions for 
It is no objection to a 
motion that it attacks a pleading as both false and 
frivolous without pointing out which defense is false 


judgment on the pleadings.*? 


and which defense is frivolous.°? 


[§ 1084] c. Specifying Nature of Relief Sought— 
The motion should state the relief 
desired,®* and relief other than that specifically 
prayed for cannot be granted in the absence of a 


(1) In General. 


prayer for general relief.>° 


[§ 1085] (2) More than One Kind of Relief. A 
motion may contain:a demand for different kinds of 
relief,°® as, for instance, that one defense be stricken 
as sham and for judgment on another as frivolous,** 
or that one defense be stricken out and another be 
made definite and certain,®® or that a pleading be 
struck and judgment granted on the pleadings.®® 
motion to strike an answer as sham should not de- 


26 SH 228. See Savage v. Sanders, 
51 S. C. 495, 29 SE 248 (holding the 
text rule inapplicable where the de- 
fects are patent). 

“Where a motion to make a peti- 
tion more definite and certain is filed, 
and said motion fails to in any man- 
ner point out wherein said_ petition 
is indefinite and uncertain, it is not 
error to overrule such motion.” 
Kuchler v. Weaver, 23 Okl. 420, 433, 
100 P 915, 18 AnnCas 462 [quot Shar- 
um y. Sharum, 82 Okl. 266, 272, 200 
P 176]. To same effect see Grimes 
v. Cullison, supra 

[a] Mass of details.—The court is 
not called upon to sort out those de- 
tails out of a mass of details which 
might properly be the subject of the 
motion. Baruch v. Young, 149 App. 
Div. 466, 134 NYS 53. ; 

[b] Joint motion.—(1) A motion 
to,make more specific certain para: 
graphs of the complaint, which is 
joint as to all the paragraphs, is 
properly overruled, unless all of them 
are objectionable for generality. In- 
dianapolis Abattoir Co. v. Neidlinger, 
174 Ind. 400, 410, 92 NE 169; Ellison 
v. Branstrattor, 45 Ind. A. 307, 88 NE 
963, 89 NE 5138. (2) Where defendant 
moved that plaintiff be required ‘to 
make his complaint more specific in 
each of the following respects,” set- 
ting out four specifications, two re- 
ferring to all the paragraphs of the 
complaint, one to the first and sec- 
ond, and another specification to the 
third and fourth paragraphs, the mo- 
tion was joint as to all the para- 
graphs of the complaint. Indianapo- 
lis Abattoir Co. v. Neidlinger, supra. 

{c] Motion sufficient.—Where a 
petition merely alleged that on a 
street defendant negligently ran its 
auto against plaintiff's team, a mo- 
tion to make more definite and certain 
by stating the facts claimed to show 
negligence need not specify in what 
way the petition failed to apprise 
defendant of the facts constituting 
plaintiff's cause of action, as required 


by Rey. St. (1919) § 1220. Van Bib- 
ber v. Willman Fruit Co., (Mo. A.) 
234 SW 356. 

51. Hay v. State, 58 Ind. 337; Am- 
brose v. Parrott, 28 Kan. 693; har- 


um v. Sharum, 82 Okl. 266, 200 P 176. 

[a] Motion should point out 
wherein more than one cause of ac- 
tion or defense is stated. Ambrose 
v. Parrott, 28 Kan. 693; Western Un- 
ion Tel. Co. v. Simpson, 10 Kan. A. 
473; 162 P1900 

{b] Motion properly overruled.— 
Where a motion to make a petition 
more definite and certain and to sep- 
arately state and number the facts 
supposed to constitute each separate 
and distinct cause of action, as re- 
quired by Rev. L. (1910) § 4739, fails 
to point out wherein said petition is 
indefinite and uncertain, it is not er- 
ror to overrule the motion. Sharum 
v. Sharum, 82 Okl. 266, 200 P 176. 

52. Ind.—Brown v. Jones, 125 Ind. 
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mand judgment,*®® but if the motion is granted and 
nothing remains presenting an issue for trial and 
leave to amend is not given, judgment may be ren- 
dered at once.®? 


[§ 1086] (3) Alternative Relief. It has been held 


pleading.®# 


A 


375, 25 NE 452, 21 Mee 227; Hol- 
craft v. King, 95 Ind. 
Kan.—Hamson La HE Pae v. Bab- 


bitt, 123 Kan. 32, 254 P 332. 
N. M.—Peterson v. Foley, 23 N. M. 
Sree 169 P 300. 
Y.—Bigelow v. Whitehall Mfg. 
wou PNY City Ci13 8: 
Okl.—White v. Harrigan, 77 OkIl. 
“No ground of 


123, 186 P 224. 

[a] Blind motion.— 
motion was stated. The motion was 
equivalent to a demurrer to the an- 
swer, and it is never sufficient for a 
party to say, ‘I demur.’ Grounds of 
demurrer must be stated, and so far 
as this record discloses the court’s 
attention was not called to the pre- 
cise nature of the petition and to the 
fact the answer was not verified un- 
til after the motion had been denied. 
The result is, plaintiff’s first motion 
for judgment was properly denied.” 
Hamson Lumber Co. y. Babbitt, 123 
Kan. 32, 34, 254 P 332. 

[b] Failure to specify that reply 
had not been filed precludes judgment 
on pleadings on that ground. White 
Vv. SHarrigany)7t Okie 123) 0129°. 186. P 
224 (“The mere request for a judg- 
ment on the pleadings without specif- 
ically calling the attention of the 
court to the fact that no reply had 
been filed was not sufficient. The 
court’s attention to the failure to 
file a reply must be given and an ob- 
jection to going to trial without one 
must be made’). 

[c] Motion vague and indefinite.— 
Where an answer to a complaint in 
three paragraphs professes in terms 
to answer only the first, a motion aft- 
er verdict for plaintiff for a judg- 
ment ‘on the pleadings” is too vague 
and indefinite. Holcraft v. King, 25 
Ind. 352. 

{d] Under a statute providing that 
all motions shall be accompanied by 
a written specification of the reason 
upon which they are founded, and 
that no reason not so specified shall 
be urged in support of the motion, a 
motion for judgment on the pleadings 
must specifically point out the rea- 
sons upon which it is based. Peter- 
son v. Foley, 23 N. M. 491, 169 P 300. 

fe] Sufficient  specification.— 
Where a rule of court requires plain- 
tiff upon entering rule for judgment 
for want of a sufficient affidavit of 
defense to specify in writing wherein 
the affidavit is insufficient, a specifi- 


cation that the affidavit was “vague 
and uncertain in its terms” is a_suffi- 
cient compliance with the rule. Beav- 


er Falls Planing Mill Co. v. White- 
side, 54 Pa. Super. 475. 

{f] Statutes construed.—On mo- 
tion under Code Civ. Proc. § 547, in 
effect permitting trial of an action 
on pleadings and upon a procedure 
analogous to a motion at the open- 
ing of trial, the requirement of § 496 
as to specifying the grounds of ob- 
jection to a counterclaim where a de- 
murrer is taken thereto under § 495, 


that, where plaintifi’s pleading contains inconsistent 
counts, it may be attacked by a motion in the alter- 
native to strike or to compel an election.®? 
tion to make a complaint more definite and certain 
or in the alternative for a bill of particulars is an 
improper joinder of motions,°* because ordinarily 
one should be made before, and the other after, 
Of course, when authorized by statute,®® 
relief may be prayed for in the alternative,®® but only 
to the extent so authorized.®* 

[§ 1087] d. Verification. 
oceasion for a motion to be verified.°§ 

[§ 1088] ¢e. Filing. Motions relating to pleadings 


A mo- 


There’ is ordinarily no 


has no application. Dessar v. Gun- 
ther, 98 Misc. 319, 162 NYS 794. 

53. Bailey v. Lane, 21 HowPr (N. 
Y.) 475 [mod on other grounds 13 
AbbPr 354]. 

54. State v. Warner Valley Stock 
Co., 68 Or. 466, 137 P 746. 

[a] Tllustration.—A motion for 
“such decree as it may appear to the 
court the said defendants are entitled 
to upon the pleadings” does not speci- 
fy the relief sought and’is therefore 
properly denied. State v. Warner 
Valley Stock Co., 68 Or. 466, 468, 137 


P 746 
55. See infra §§ 1094, 1108. 
are See infra text and notes 57— 
57. Kay v. Whittaker, 44 N. Y: 565; 
Peo. v. McCumber, 18 N. Y. 315, 72 
AmD 515. 
58. National Distilling _Co. v. 
Cream- City Importing Co., 86 Wis. 


352, 56 NW 864, 39 AmSR 902. 


Bp See supra § 1080 text and note 
8 Tharin v. Seabrook, 6 S. C. 
61. Tharin v. Seabrook, supra. 


See Kreitz v. Frost, 5 AbbPrNS (N. 
Y.) 277 (the right to judgment fol- 
lows upon striking out a sham an- 
swer, and it is no objection that plain- 
tiff asks judgment instead of asking 
that the answer be stricken out). 


62. Fox v. Graves, 46 Nebr. 812, 
65 NW_ 887. 
63. Mutual L. Ins. Co. v. Granniss, 


118 App. Div. 830, 103 NYS 8385; Kav- 
anaugh v. Commonwealth Trust Co., 
45 Misc. 201, 91 NYS 967 [aff 99 App. 
Div. 620, 91 NYS 1099 (aff 181 N. Y. 
121, 73 NE 562))]; Jacob Bros. ‘Co. v. 
Kunitzer, 116 NYS 677; Casassa_v. 
A. Cuneo Co., 115 NYS 124, 1 NYCiv 
ProcNS 292. 

[a] Form offensive to practice.— 
A motion in the alternative to make 
a complaint more definite and certain 
or for a bill of particulars is in form 
offensive to practice. Casassa v. A. 
Sune ees 115 NYS 124, 1 NyCivProc 


New York Mut. L. Ins. Co. v. 
Div. 830, 103 NYS 


64. 
Granniss, 118 App. 


835, 89 NYCivProc 162. 
65. See statutory provisions. 
66. 


Chapman v. Read, 73 Mise. 401, 
1383 NYS 281. 


67. Chapman v. Read, supra. 
[a] Statute construed.—Code Civ. 
Proc. § 768, providing that relief 


prayed in a motion may be for one or 
more kinds, in the alternative or 
otherwise, does not permit a motion 
to be based upon entirely different 


papers or to relate to matters wholly, 


unconnected; and a motion under § 
547 for judgment on the pleadings, 
and in the alternative for relief from 
an order for examination of defend- 
ants, is improper, the two matters 
being wholly unconnected. Chapman 
v. Read, 73°-Misc. 401, 183 NYS 281. 
68. Bash v. Christian, 84 Ind. 180. 
{a] In Pennsylvania, where de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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should ordinarily be filed,®® and this rule is often em- 


bodied in statutory provisions.7° 
[§ 1089] 8. Notice 


or his attorney.™4 


fendant moves for judgment on the 
pleadings without filing an affidavit 
of defense either to answer the facts 
alleged in plaintiff's statement or to 
raise questions of law, and defend- 
ant merely alleges certain defects in 
plaintiff's statement without verify- 
ing his motion, the motion will be 
denied. AXtna Electrical Engineering 
Co. v. Reinhold, 6 Pa. Dist. & Co. 14. 
_ [(b] In Wisconsin affidavits show- 
ing service and failure to answer need 
not be served with the notice of mo- 
tion for judgment. Smith v. Hoyt, 14 
Wis. 252. 

69. Lackey v. St. LG: ete., R. 
Co., 102 Miss. 339, 59 S 

70. See statutory De Fe Gar 

71. Generally see Motions and Or- 
ders §§ 40-68. 

72. See statutory provisions. 

73.- Morel v. Morel, 203 Cal. 417, 
264 P 760; Shaw v. Coleman, 54 N. Y. 
Super. 3, 3 NYSt 534. 

{a] Ex parte motion.—‘In the ex- 
ercise of its discretion upon the facts 
presented, the court did not require 


notice of the application to be given | 


to the defendants. Inasmuch as 
section 511 does not require notice to 
be given, the court in its discretion 
and under the circumstances of this 
case had the power to act upon plain- 
tiffs’ ex parte application and to make 
the order complained of.’ Shaw v. 
Sees 54 N. Y. Super. 3, 7, 3 NYSt 


[b] Motion in open court.—Notice 
of motion for judgment on the plead- 
ings is unnecessary, where the mo- 
tion is made in open court at the in- 
ception of trial. Morel v. Morel, 203 
Cal. 417, 418, 264 P 760 (‘‘The Code of 
Civil Procedure contains no require- 
ment for the giving of notice of a 
motion for judgment on the pleadings 
when the parties are in open court 
when such motion is made at the in- 
ception of the trial. The parties were 
in open court when this motion was 
made and made objection thereto up- 
on the ground that notice thereof had 
not been given. Such notice, even if 
it had been necessary, would thereby 
have been waived’). 

74. Cal.—Arata v. Tellurium Gold, 
etc., Min. Co., 65 Cal. 340, 4-P 195; 
Stevens v. Ross, 1 Cal. 94. 

Fla.—Roebuck v. Batten, 64 Fla. 
424, 59 S 942; Milton v. Milton, 62 
Fla. 564, 56 S 947. 

Kan.—Klapper v. J. R. Burnett Coal 
etc., Co., 108 Kan. 61, 194 P 315; Coop- 
er v. Condon, 15 Kan. 572. 

Minn.—Farrington v. Wright, 1 
Minn. 241, 

N. J.—Darrow v. Van Scriver, 10 N. 

284. 


Jee: 

N. Y.—Rice: v.:Ehele, 55 N. Y. 518 
[rev 65 Barb. 1851: Murphy v. Lyon, 
127 App. Div. 448, 112 NYS 152; Bates 
vy. United L. Ins. Assoc., 68 Hun 144, 
go NYS 626) [aff 142° N. ¥.0677, 37 NED 
824]; Beal v. Union Paper Box Co., 
4 NYCivProc 18; Rogers v. Rathbone, 
6 HowPr 66, CodeRepNS 404; Bige- 
low v. Whitehall Mfg. Co., 1 NYCity 
Ct 138. 

N. C.—Gill v. Porter, 174 N. C. 569, 
94 SE 108. 

Pa.—Prentzel v. Snyder, 5 Pa. Dist. 
$7 COs A733 

S. C.—Jackins v. Dickinson, 39 S. 
Cc) £36. 17 SE 996. 

Tex,.—Herndon v. Campbell, 86 Tex. 
168, 23 SW 980. 

Wash.—Seattle Nat. Bank v. Meer- 
waldt, 8 Wash. 630, 36 P 768. 
gaeriua ere v. Carpenter, 7 Wis. 

“Where a motion is made to strike 


of Motion™! 
While in the absence of a statute requiring it,’? a no- 
tice of a motion may be dispensed with,’® the better 
practice is that notice should be given to the party 
A motion to strike the whole 
pleading cannot be converted into a motion to strike 
a part only without notice to the pleader.*® 


PLEADING 
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a statute providing that motions to strike pleadings 


and papers from the files may be made with or with- 


—a. Necessity. 


out notice.** 


Under |! ered.®°® 


a demurrer on the sole ground that 
it is sworn to by counsel who did not 
state in the affidavit that the defend- 
ants are absent from the State, the 
court may well require notice of the 
motion to be given to opposing coun- 
sel so that the technical defect may 
be remedied and no injustice done to 
litigants.” Roebuck v. Batten, 64 Fla. 
424, 431, 59 S 942. 

[a] For example, after a party 
has appeared and pleaded in an ac- 
tion he is entitled to notice and has 
a right to be heard before the grant- 
ing of an order striking out his plead- 
ing and precluding him from prose- 
cuting or defending the action. Rice 
Fees 55 N. Y. 518 [rev 65 Barb. 

[b] An amended answer cannot, 
without notice, be stricken out on the 
ground that it was interposed for de- 
lay. Murphy v. Lyon, 127 App. Div. 
448, 112 NYS 152. 

[ec] Counter notice (1) ‘When the 
defendant has demurred to the com- 
plaint, and the plaintiff moves for 
judgment on the pleadings, the prop- 
er practice is for the defendant to 
serve a counter notice, returnable at 
the same time, stating that the is- 
sue of law raised by the demurrer 
will be brought on for trial as a con- 
tested motion. In such case, if the 
complaint is insufficient, it may be 
dismissed, and, in the discretion of 
the court, leave granted to amend up- 
on terms. The failure of the defend- 
ant to serve such a counter notice 
does not necessarily preclude the 
court from dismissing the com- 
plaint.”” Lobsitz v. HB. Lissberger Co., 
157 NYS 117. (2) Where defendant 
demurs to the complaint, and plain- 
tiff moves for judgment on the plead- 
ings, defendant’s failure to serve a 
counter notice that the issue of law 
raised by his demurrer will be 
brought on as a contested motion does 
not necessarily preclude the court 
from dismissing the complaint, if in- 
sufficient, in view of the amendments 
(EA P1911) e763), Code Civ. Proc: 
768 defining a “motion” as an applica- 
tion for an order, ete. Lobsitz v. E. 
Lissberger Co., supra. 

75. Manufacturers’ Finance Co. v. 
Boyd, 128 S. C. 339, 342, 122 SE 496. 

“Upon a notice of motion for judg- 
ment on the ground that the an- 
swer is frivolous, the defendant might 
well be unprepared to resist a mo- 
tion directed to striking out irrele- 
vant and redundant matter. We do 
not think a motion to strike the whole 
answer as frivolous could, without 
notice to defendant, properly be con- 
verted into a motion to strike out 
specific portions of same as irrelevant 
and redundant.” Manufacturers’ 
Finance Co. v. Boyd, supra. 

76.. See statutory provisions. 

77. Christie v. Drennon, 1 OhS&CP 
374; McGinnis v. Beatty, 28 Wyo. 328, 
204 P 340. 

[a] Pleading filed out of time.— 
Under Comp. St. (1920) § 5719, mo- 
tion to strike from the files a plead- 
ing filed without leave and out of 
time may be made and heard with- 
out notice. McGinnis v. Beatty, 28 
Wyo. 328, 204 P 340. 

78. Specifying grounds of objec- 
tion in motion generally see supra § 


10838. 

79. Dunn v. Chernewski, 101 N. J. 
L. 27, 127 A 338; Cerlian’ v. Bacon, 
155 App. Div. 118, 140 NYS 47; Maury 
VaylVanieArn Um, » do eit Nes Ya)rr3d OL 

[a] For example, the notice of 


motion must fully inform the party 


[§ 1090] b. Sufficiency.** 
should ordinarily specify the ground of objection,”® 
and an undesignated objection will not be consid- 


out notice, as the court or judge shall direct,’® the 
court may in a proper case entertain the motion with- 


The notice of motion 


of the character of the motion and 
if the notice assigns one ground, the 
motion cannot be made on another. 
Maury v. Van Arnum, 1 Hill (N. Y.) 
370. 

[b] Notice of motion for judgment 
“on the pleadings” will be construed 
as meaning what it says, and not as 
a notice of motion to strike the an- 
swer as frivolous. Cerlian v. Bacon, 
155 App. Div. 118, 140 NYS 47. 

[c] Notice insufficient -—Notice 
leaving it uncertain whether a mo- 
tion to strike a complaint is on the 
ground that the facts alleged do not 
constitute a cause of action, in that 
they do not comprise all the statu- 
tory elements, or on the ground that 
the statute vests no cause of action 
in complainants individually, was 
fatally defective, as specifying no 
particular cause of objection as re- 
quired by Pract. Act Rules, rules 42, 
43 (Comp. St. Suppl. [1911-1915] p 
1214 §§ 160, 161), providing that the 
notice of motion shall specify the ob- 
jections. Dunn v. Chernewski, 101 
Negeri 27 P27 3i38e 

[d] Notice sufficient.—(1) A no- 
tice of motion for judgment on the 
pleadings specifying that the motion 
would be made “upon the pleadings, 
papers, files, and records in said ac- 
tion, and upon the ground that the 
answer on file herein constitutes no 
defense to the cause of action, or any 
portion thereof, stated in said com- 
plaint” sufficiently states the grounds 
of the motion. Hearst v.’ Hart, 128 
Cal. 327, 60 P 846. (2) A notice of 
motion specifically designating as the 
portion plaintiff would move to be 
stricken from the answer the “affirm- 
ative defense’ therein contained is 
sufficient as against the contention 
that the notice did not specify any 
particular words or designate any 
particular lines that plaintiff would 
move to have stricken. Rydell v. 
Beverly Hills Printing, etc., Co., 88 
Cal. A. 216, 262 P 818. (3) An objec- 
tion that a motion is noticed to strike 
out several answers as frivolous, and 
also as sham, without specifying 
which answer is moved against as 
sham, and which as frivolous, cannot 
prevail. Bailey v. Lane, 13 AbbPr 
(N. Y.) 354 [mod 21 HowPr 475]. 

{e] Sufficient under circumstanc- 
es.—A notice served on defendant’s 
attorney sufficient to apprise him 
of plaintiff's motion to strike his de- 
murrer to the complaint, which stat- 
ed merely that it was returnable “at 
the village of Mott on Wednesday at 
1 o’clock P. M.,” without stating the 
day of the month or the year, was 
nevertheless sufficient where it fur- 
ther appeared that only two terms a 
year were held in Mott, and these 
fixed by law, and that plaintiff's at- 
torney orally advised defendant’s at- 
torney that the motion was returna- 
ble Oct. 15, 19138, and invited such 
defendant’s attorney to ride in his au- 
tomobile with him to the hearing. 
Thomas Mfg. Co. v. Erlandson, 32 N. 
D. 144, 155 NW 652. 

80. Gallagher v. Finch, 211 App. 
Div. 635, 207 NYS 403. 

[a] Rule applied.—‘‘Sections 278 
and 280 of the Civil Practice Act re- 
quire that an objection ‘that causes 
of action have been improperly unit- 
ed’ must in the notice of motion 
‘point out specifically the particular 
defect relied upon.’ The particular 
defect specified in the notice of mo- 
tion is clearly untenable because the 
Statute of Frauds has nothing to do 
with the case. Under the notice of 
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[§ 1091] c. Time of Notice. 


is sufficient.’ 4 


[§ 1092] d. Supplementary Notice. 
notice is defective a supplementary notice may be 


served.®> 
[§ 1093] e. Waiver. 
may be waived.*7 
[§ 1094] 9. Hearing; 
General. 


argument.?? 


motion we are not at liberty to con- 
sider any other reason if any there 
be why the causes of action are im- 
properly united.” Gallagher v. Finch, 
211 App. Div. 635, 637, 207 NYS 403. 

81. See statutory provisions and 
court ules. 


82. Reynolds v. Geraghty, 10 N, J. 
L. J. 301; Darrow v. Van Sciver, 10 
N. J. L. J. 284; Wise v. Powell, 216 


App. Div. 618, 215 NYS 693; Gibson 
v. Gibson; 68 Hun 381, 22 NYS 813; 
Bowman v. Sheldon, 7 N. Y. Super. 
657; Singleton v. Thornton, 9 NYSt 
600; Beal v. Union Paper Box Co., 
4 NYCivProc 18; New York Ice Co. 


v. Northwestern Ins. Co., 12 AbbPr 
(CN. Y.) 74, 21 HowPr 234; Lefferts v. 
Snediker, 1 AbbPr (N. Y.) 41; Foote 


v. Carpenter, 7 Wis. 395, 

[a] For example, a motion for 
summary judgment and to strike out 
counterclaims on the ground that 
counterclaims in tort were not prop- 
erly interposed to complaint in con- 
tract, not noticed within ten days aft- 
ed service of answer, as required by 
practice act and rule, was properly 
overruled. Wise v. Powell, 216 App. 
Div. 618, 215 NYS 693. 

83. Foote v. Carpenter, 7 Wis. 395. 

84. Stevens v. Ross, 1 Cal. 94; 
Bash v. Christian, 84 Ind. 180. 

85. Standard Sewing Mach. Co. v. 
Henry, 43 S. C. 17, 20 SE 790. 


86. See supra § 1089. 
87. Morel v. Morel, 203 Cal. 417, 
246 P 760; Rydell v. Beverly Hilis 


Printing, etc., Co., 88 Cal. A. 216, 220, 
262 P 818; Klapper VirdeiR. Burnett 
Coal, etc., 'Co., 108 Kan. 61, 194 P 315. 

“Tt we may assume that the de- 
fendant and his counsel were pres- 
ent at the time of the trial, as stated 
in appellant’s brief, it nowhere ap- 
pears in the record that any objection 
was made to proceeding with the tak- 
ing of evidence in the case, and it 
will be presumed, assuming defend- 
ant was entitled to notice of ruling 
on the motion to strike, that he 
waived any right to such notice by 
proceeding with the trial. If, on the 
other hand, we are to accept the re- 
cital in the judgment that the de- 
fendant was not present in person 
or by counsel when the case was 
called, the appellant is in no stronger 
position, because he had due notice 
of the trial, and, if he saw fit to ig- 
nore his day in court and there pre- 
sent his objections to proceeding with 
the trial, he cannot now be heard to 
complain.” Rydell v. Beverly Hills 
Printing, etc., Co., supra. 

[a] Appearance of counsel.—Klap- 
per v. J. R. Burnett Coal, etc., Co., 
LOS Kan. 61, 194 P) 315. 

[b] Failure to object.—Notice of 
motion for judgment on the plead- 
ings, if necessary, was waived, where 
the motion was made in open court 
without objection. Morel v. Morel 
208 Cal. 417, 264 P 760. 


If the statute or 
court rule prescribes the length of notice,*! the no- 
tice must be served in accordance therewith,*? 
when so fixed the court has no power to shorten it;*? 
but if there is no such provision, reasonable notice 


The requirement of notice*®® 


Scope of Inquiry**—a. In 
Except. as the matter may be controlled by 
statute or rule of court,*® the court in its diseretion 
may decide a motion relative to pleadings in the 
absence of counsel,®® and without permitting oral 
Since a complaint need only allege ulti-' 
mate facts,°? on hearing a motion for judgment on 


PLEADING 


and | complaint.®* 


the pleadings.*® 
If the first 


In General. 


88. Generally see Motions and Or- 
ders §§ 122-141. 

89. See statutory provisions and 
court rules. 

90. Burkhalter 36 Ga. 
A. 528, 137 SE, 10 

[a] “Where the defendant’s coun- 
sel has been heard in argument upon 
a motion to strike the defendant’s 
plea, the striking of the plea after- 
wards, in the absence of the defend- 
ant or his counsel and without notice 
to either, is not error.’ Burkhalter 
vy. Jordan, 36>GaA. 528, 137 SH<101. 

91. Barnes v. Century Sav. Bank, 
147 Iowa 267, 126 NW 174. 

$2. See ier §§ 140-170. 
so supra §§ 10-70 

93. Mihelich v. Butte Electric R. 
Co., (Mont.) 281 P 540. 

94. See Costs §§ 464-575. 

95. See cases infra this. note. 

[a] In Quebec, where a motion is 
made to reject the allegations of a 
plea of defendant and to ordér him 
to furnish certain details, the motion 
will be regarded as of the nature of 
a preliminary exception requiring a 
deposit, and will be dismissed for 
want of a deposit. Clermont v. Bilo- 
deaux, 7 Que. Pr. 68. To same effect 
Cohen v. Lipschitz, 3 Que. Pr. 577; Le 
Blane v. Pauze, 2 Que. Pr. 394 (mo- 
tion separately to state and number). 

96. Henderson v. Egan, 43 S. D. 
366, 179 NW 31. 

[a] “If a defendant moved to 
strike an amended complaint on the 
ground that it was made for the pur- 
pose of delay, the burden would be on 
defendant to show that such amend- 
ment was made for the purpose of de- 
lay; otherwise, the presumption 
would be that the purpose was law- 
ful.” Henderson v. Hgan, 43 S. D. 
366, 369, 179 NW 81. 


v. Jordan, 
ute 


See al- 


97. Barber v. Bennett, 6 N. Y. Su- 
per. 705. 

98. U. S.—Gaffney v. Gordon, 34 
KF. (2d) 491. 


Ga.—Beasley v. Huyett, ete, Mfg. 
Co., 92 Ga. 273, 18 SE 420. 

Mo.—Hurt v. Ford, 142 Mo. 283, 44 
SW 228, 41 LRA 823. 

N. Y.—A. O. Andersen Trading Co. 
v. Brody, 193 App. Div. 681, 184 NYS 
383; Emanuel v. Walter, 138 App. Div. 
818, 123 NYS 491; Standard Fashion 
Co. v. Thompson, 1387 App. Div. 588, 
122 NYS 300; Ship v. Fridenberg, 136 
App. Div. 931, 120 NYS 1146 [rev 65 
Misc. 308, 120 NYS 969]; Ship v. Fri- 
denberg, 132 App. Div. 782, 117 NYS 
599; Beha v. Weinstock, 129 Mise. 337, 
221. NYS 500. [aff 221 App. Div. 822 
mem, 224 NYS 754 mem]; Stewart v. 
Forst, 15 Misc. 621, 37 NYS 215. 

N. D.—Sigmund vy. Minot Bank, 4 
N. D. 164, 59 NW 966. 

Man.—Armstrong v. Siebels, 24 
Man. 782. 

“It was not proper, on a motion of 
this character, to receive evidence 
of matters dehors the pleadings them- 


Security for costs. 
security for costs®* apply respecting motions as to 


[§ 1095] b. Evidence—(1) In General. 
den of proof rests upon the moving party to establish 
the objection upon which his motion is based.?® 
a motion to strike out portions of a pleading, 
not necessary for the moving papers to show that 
the motion was made in time, but the adverse party 
must show the negative if he relies thereon.°®? 

[§ 1096] (2) Extrinsic Evidence; Affidavits—(a) 
Ordinarily a motion with respect to the 
pleadings should be determined solely on the plead- 
ings without extrinsic evidence,®® such as affidavits,®® 
and this rule has been applied to motions for judg- 


[§§ 1091-1096 


the pleadings any reasonable doubt as to sufficiency 
of the allegations must be resolved in favor of the 


The general rules relative to 


The bur- 


On 
1t 1s 


selves.” Faas v. Armstrong, 170 App. 
Divs 596.597, 156. NYS S06: 

[a] Testimony on examination hbe- 
fore trial cannot be used in support 
of a motion. Ship v. Fridenberg, 132 
Apps Dive, 182) Lt, GN Yise5 oon 

[b] Even after verdict the motion 
must be decided in accordance with 
the record, without any reference to 
the evidence. Hurt v. Ford; 142 Mo. 
283, 44 SW 228, 41 LRA 823. 

[c] In Vermont, on motion to dis- 
miss an amended count in the decla- 
ration on the ground that it intro- 
duced a new cause of action, it is er- 
ror to refuse to receive extrinsic evi- 
dence. Geroux v. Graves, 62 Vt. 280, 
LOPAN OS ie 

99. King v. Krischer Mfg. Co., 220 
App. Div. 584, 222 NYS 66; Mer- 
chants’ Loan, etc., Corp. v. Abramson, 
214 App. Div. 252, 212 NYS 193 [aff 
242 N. Y. 587 mem, 152 NE 438 mem]; 
Germini v. New York Cent. R. Co., 
209 App. Div. 442, 204 NYS 603; Reade 
v. Halpin, 193 App. Div. 566, 184 NYS 
438 [rev 111 Misc. 675, 182 NYS 45]; 
Agresta v. Federal Steam Navy. Co., 
169 App. Div. 467, 155 NYS 343; Pal- 
myra First Nat. Bank v. Jacobs, 132 
Mise. 840, 2830 NYS 762; Sacks v. Anne 
Realty Co., 134 ‘Mise. 117, 225 NYS 
370; Beha v. Weinstock, 129 Misc. 337, 
339, 221 NYS 500 [aff 221 App. Div. 
822 mem, 224 NYS 754 mem]; Raben- 
stein v. Morehouse, 128 Misc. 385, 
219 NYS 560 [aff 220 App. Div. 745 
mem, 221 NYS 891 mem]; Klein v. 
Carey Printing Co., 120 Misc. 548, 549, 
199 NYS 19; Doppelt v. Raeden, 118 


Mise. 203, 192 NYS 8385; Northern 
Bank v. Becker, 65 Misc. 579, 120 
NYS 880. 


“The practice of interposing affi- 
davits for or against the pleading is 
not sanctioned.” Beha v. Weinstock, 
supra. 

“Affidavits may not be considered.” 
Klein v. Carey Printing Co., supra. 

[a] In Quebec (1) an affidavit is 
not necessary in support of a prelim- 
inary exception, but if used may be 
produced after the delay fixed for 
filing the exception. Leduc v. Bour- 
goin, 25 Que. Pr. 19. (2) “The maker 
of the affidavit accompanying an op- 
position to judgment should take the 
responsibility of affirming unreserv- 
edly that the facts upon which it is 
based are true. An affidavit with 
the qualification ‘to the best of my 
knowledge and belief’ in large meas- 
ure relieves the deponent of that re- 
sponsibility. All that is necessary 
in such case is that he has no knowl- 
edge to the contrary of that which 
he affirms, and he is relieved from 
the necessity of inquiring whether 
the allegations are really true or not. 
In my opinion, such a qualified affida- 
vit is not sufficient to support an op- 
position to judgment.” Ruberdy v. 
St. Lawrence Inv., etc., Co., 25 Que. 
Pre Loo Z 08 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1096-1097] 


ment on the pleadings,! to make allegations more 
definite and certain,” as by separately stating and 
numbering,® and to strike a pleading or defense‘ or 
particular allegations in a pleading,® except where 
the objection is that the plea is sham, in which ease 
affidavits are proper in some jurisdictions.® The fact 
that the moving papers on a motion to make more 
definite and certain contain an affidavit of merits does 
not require a denial of the motion on the ground that 
the detailed information is obviously unnecessary.” 
Where a pleading is attacked as evasive, it has 


PLEADING 


wise.!° 


General. 


been held that the moving party may produce proof 


1. U. S.—Lucas v.. Vulcan Iron 

Works, 233 Fed. 823. 
La.—F alco v. Gilbert, 2 La. A. 71. 
N. Y.—King v. Krischer Mfg. Co., 
220 App. Div. 584, 222 NYS 66; Mer- 
chants’ Loan, ete., Corp. v. Abram- 
“son, 214 App. Div. 252, 212 NYS 193 
{aff 242 N. Y. 587 mem, 152 NE 438 
mem]; Welch v. Niagara Falls, 210 
App. Div. 170, 205 NYS 454; Reade 
v. Halpin, 193 App. Div. 566, 184 NYS 
438 [rev 111 Misc. 675, 182 NYS 45]; 
Faas v. Armstrong, 170 App. Div. 596, 
156 NYS 806; Standard Fashion Co. 
v. Thompson, 137 App. Div. 588, 122 
NYS 300; Ship v. Fridenburg, 132 
App. Div. 782,117 NYS 599; Dancel v. 
Goodyear Shoe Mach. Co., 67 App. 
Div. 498, 73 NYS 875; Horvath v. 
Brettschneider, 131 Misc. 618, 227 
NYS 109; Sacks v. Anne Realty Co., 
131 Misc. 117, 225 NYS 370; Beha _v. 
Weinstock, 129 Misc. 337, 221 NYS 
500 [aff 221 App. Div. 822 mem, 224 
NYS 754 mem]; Rabenstein v. More- 
house, 128 Misc. 385, 219 NYS 560 [aff 
220 App. Div. 745 mem, 221 NYS 891 
mem]; Klein y. Carey Printing Co., 
120 Misc. 548, 199 NYS 19; Doppelt 
v. Raeden, 118 Mise. 203, 192 NYS 
835; Longenecker v. Longenecker, 
140 NYS 403;, Platt, etc., Refining Co. 
v. Hepworth, 13 NYCivProc 122; Beal 
v. Union Paper Box Co., 4 NYCivProc 
18; Darrow v. Miller, 5 HowPr 247, 
2 CodeRep 241. 

N. D.—Sigmund v. Minot Bank, 4 
N. D. 164, 59 NW 966. : 

Pa.—Allegheny City v. McCaffrey, 
139) Pa.13 7; 13-A00n: 

“This motion is based upon and to 
be determined solely by the pleadings 
and cannot in any way be aided by 
affidavits or testimony.’”’ Ship v. Fri- 
denburg, 132 App. Div. 782, 784, 117 
NYS 599 [quot Standard Fashion Co. 
v. Thompson, 137 App. Div. 588, 591, 
122 NYS 300]. 

[a] “Neither the moving nor the 
opposing party may file affidavits, 
nor can evidence be taken.” Emanuel 
v. Walter, 1388 App. Div. 818, 819, 123 
NYS 491. 

{b] ‘There is no authority for the 
use of affidavits on a motion for judg- 
ment on the pleadings, on the ground 
that the complaint does not state 
facts sufficient to constitute a cause 
of action, such motion being based 
solely on the pleadings. Reade v. 
Halpin, 193 App. Div. 566, 184 NYS 
438 [rev 111 Misc. 675, 182 NYS 45]. 

{c] Although affidavits are in the 
record, the court must determine the 
motion solely on the pleadings, taken 
at their face value, without reference 
to the merits as disclosed by the af- 
fidavits. Merchants’ Loan, etc., Corp. 
v. Abramson, 214 App. Div. 252, 212 
NYS 193 [aff 242 N. Y. 587 mem, 152 
NE 438 mem]. : 

{d] Frivolous answer.—On motion 
for judgment on_ the _ pleadings, 
whether an answer is frivolous must 
be determined from the pleading it- 
self, and resort cannot be had to affi- 
davits. Northern Bank v. Becker, 65 
Mise. 579, 120 NYS 880. 

fe] Under a_ statute providing 
that, on trial of a rule for judgment 
on the pleadings, all allegations of 
fact in the petition undenied in the 
answer, and all allegations of fact 
_in the answer shall be taken as true, 
no testimony may be introduced on 
the motion. Falco v. Gilbert, 2 La. 


pana a 

2. Colo.Commonwealth Co.. Vv. 
Nunn, 17 Colo. A, 117, 67 P 342. 

Minn.—Todd v. Minneapolis, etc., 
R. Co., 37 Minn. 358, 35 NW 5. 

N. Y.—Deubert v. New York, 126 
App. Div. 359, 110 NYS 403; Hopkins 
v. Hopkins, 28 Hun 436; Cook v. Mat- 
teson, 11 NYS 572, 19 N¥CivProc 321; 
Brown v. Southern Michigan R. Co., 
6 AbbPr 237. 

Oh.—Caldwell v. Brown, 9 Oh. Cir. 
Ct. 691, 6 Oh. Cir. Dec. 694; Block 
v. Standard Distilling, ete. Co., 10 
OhS&CP 409, 8 OhNP 236. 

Wis.—Orton v. Noonan, 18 Wis. 447. 

[a] For example, whether a plead- 
ing is indefinite and uncertain, with- 
in the meaning of Code Civ. Proc. § 
546, authorizing the court to require 
a pleading to be made more definite 
and certain by amendment, where 
the denials or allegations are so in- 
definite or uncertain that the pre- 
cise meaning or application thereof is 
not apparent, must be determined by 
an inspection of the pleading itself, 
and not from affidavits. Deubert y, 
aaa York, 126 App. Div. 359, 110 NY$ 


[b] In Kentucky, on motion to 
make a pleading more definite and 
certain, it has been held that. the 
moving party must show, by affidavit 
or otherwise, that the required in- 
formation is not in his possession. 
Howard v. Western Union Tel. Co., 
76 SW 387, 25 KyL 828. 

Sa auipson’ -Coi ava rie R.6Co., -213 

Div. 262, 210. NYS. 112. 
For example a motion to re- 
quire plaintiff separately to state 
causes of action combined in one 
cause of action in the complaint is 
based solely on the pleadings, and the 
complaint cannot be amplified by af- 
fidavit. Upson Co. v. Erie R. Co., 213 
App, Div. 262, 210 NYS 112. 

4 Globe Min. Co. v. Oak Ridge 
Coal 'Co., 79 Ind. A. 76, 134 NE _ 508; 
Martin v. Iverson, 5 La. A. 525; Haas 
v. Newark, (N. J. Cir.) 146 A 51; Reed 
v. Neu-Pro Constr. Corp., 226 App. 
Div. 70, 234 NYS 400; -Welch v.: Ni- 
agara Falls, 210 App.. Div. 170, 205 
NYS 454; King Motor Sales Corp. 
v. Allen, 209 App. Div. 281, 282, 204 


NYS 555; Palmyra First Nat, Bank 
Vi. .dacobs;' 132. Mise, 840, 23:0) NYS 
762; Doppelt v. Raeden, 118 Misc. 203, 
192 NYS 835. 


“Affidavits may not be considered 
on motions to strike out as frivo- 
lous.” King Motor Sales Corp. v. Al- 
len, supra. 

“In a motion to strike out a plead- 
ing, denials of facts alleged therein 
and the allegation of facts in confes- 
sion and avoidance have no proper 
place, and must be rejected as sur- 
plusage. The reasons on which such 
a motion is based must appear in the 
pleading to which it is addressed.” 
Globe Min. Co. v. Oak Ridge Coal Co., 
79 Ind. A. 76, 134 NE 508, 510. 

{a] Affidavits cannot be read in 
support of a pleading attacked as 
frivolous. Doppelt v. Raeden, 118 
Misc. 203, 192 NYS 835. 

{[b] Consent.—On motion to strike 
the complaint as not setting forth 
a cause of action, affidavits of de- 
fendant to show that compensation 
was awarded to plaintiff out of mon- 
ey paid into the court of chancery, 
which was awarded for the taking of 
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outside of the pleading ‘to satisfy the court that the 
allegations are intended to evade a direct averment.® 

Facts not apparent on record. There is authority 
to the effect that affidavits in support should ac- 
company the motion when it is based upon facts 
which are not apparent on the record,® but not other- 


[§ 1097] (b) To Show Pleading False—aa. In 
Some courts have laid down the general 
rule that affidavits cannot be considered on a mo- 
tion to strike as sham,*! while others have held that 


lands and damages thereto, could not 
be considered, unless consented to by 


plaintiff. Haas v. Newark, (N. J. 
Cir) D146 Ae 515 

[ec] Not necessary.—Motion to 
strike out amended petition, on the 


ground that it came too late and 
changed the issues, could be enter- 
tained despite failure of the moving 
party to annex an affidavit of the 
truth of facts alleged, as such affida- 
vit was not necessary. Martin v. 
Iverson, 5 La. A : 

[ad] Face value-—On a motion to 
strike out under Civ. Pract. Rules, 
rule 109, ‘“‘the pleadings are taken at 
their face value.” Palermo v. North- 
yom Wat. Ins. Co., 201 NYS 106, 


5. Peo. v. Sterling, 132 Misc. 769, 
230 NYS 349; Noval v. Haug, 48 
Misc. 198, 96 NYS 708. 

6. See infra §§ 1097, 1098. 

7. McGehee v. Cooke, 55 Misc. 40, 
105 NYS 60. 

[a] Motion that a complaint he 
made more definite and certain will 
not be denied because the moving pa- 
pers contain an affidavit of merits. 
McGehee v. Cooke, 55 Misc. 40, 105 


NYS 60. 
oe Colter v. Greenhagen, 3 Minn. 


9. See infra § 1097 text and note 
13. And see cases infra this note. 

[a] An affidavit of defendant’s 
attorney that he was informed by the 
clerk, and therefore believed, that 
the complaint was amended without 
leave of court, was not sufficient to 
support a motion to strike the amend- 
ed complaint from the files on that 
ground. Smissaert v. Prudential Ins. 
Co., 15 Colo. A 442, 62 P 967. 

[b] In New Hampshire, where a 
plea appears sufficient on its face, 
so that a demurrer would not lie, 
yet there may be such facts connect- 
ed with the plea, or with the issue 
to be tried upon it, as would render 
it proper, on a motion to reject the 
plea, to allow evidence to be taken 
and furnished to the court, and might 
warrant the court in rejecting the 
plea when a demurrer could not be 
sustained. Wells v. Jackson Iron 
Mfg. Co., 44 N. H. 61. 

10. Mast v. Wells, 110 Iowa 128, 
81 NW 230 (construing statute); 
Ford v. Mattice, 14 HowPr (N. Y.) 
91; Pine Grove Nat. Bank v. Diet- 
rich, 7%, Pa. Dist 41 Cor 170: 

[a] Identity of counts.—On a mo- 
tion to set aside a complaint because 
several distinct causes of action for 
the same indebtedness are set forth 
in different counts, and it appears on 
the face of the complaint that the 
several counts are really for the same 
thing, no affidavit by defendant is 
required as proof that there is really 
but one cause of action against him. 
es v. Mattice, 14 HowPr (N. Y.) 
_ [b] An act requiring an affidavit 
in support of the facts alleged in any 
petition, or any paper in the nature 
of a petition, does not apply to a mo- 
tion, to strike a defense, based upon 
matters of record. Pine Grove Nat. 
es Vv. Dietrich, 7, Pa. Dist. & Co: 


TT, seh a yeceves CODD; eabk Gall 3235 
Sweetman vy. Ramsey, 22 Mont. 323, 
56 P- 361;.-McDonald v. Pincus, 13 
Mont. 83, 32 P 283; Farmers’ Nat. 
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on such a motion affidavits are proper.?? 

Facts dehors the record. It has been held that af- 
fidavits may be employed in support of the motion, 
when it rests upon facts dehors the record,?* but that 
affidavits are not necessary when the record fully 
discloses the grounds and occasion for the motion.'# 

[§ 1098] bb. Verified Pleadings.+5 
sideration of affidavits would otherwise be proper,?® 


Bank v. Leland, 50 N. Y. 673: Reed 
v. Neu-Pro Constr. Corp., 226 App. 
Div. 70, 234 NYS 400; Lowe v. Plain- 
field "Rrust (Co. 6216 App. Divs 72, 76; 
215 NYS 50; Webb v. Foster, 45 N. 
Y. Super. 311; Farnsworth v. Hal- 
stead, 10 NYS 763, 18 NYCivProc 227. 
See also Carleton v. Lawrence, 77 
Mise. 573, 187 NYS 200 (holding that, 
while affidavits may be used to il- 
luminate pleadings on motion to 
strike an answer as being sham, they 
cannot be availed of to sustain an or- 
der granting the motion, unless they 
establish without doubt the falsity 
of the answer; in this case they could 
not be said to establish any such 


FACE). Contra -Horvath v.. Brett- 
schneider, 131 Misc. ‘618, 227 NYS 
109. 


“Tf the motion be considered as a 
TMOMON se / * - under rule 104 of 
the Rules of Civil Practice to strike 
out the reply as sham, then no affi- 
davits are permitted, since the only 
question to be determined under said 
rule is whether the answer or reply, 
upon its face, shows a colorable de- 
fense.” Lowe v. Plainfield Trust Co., 
supra. 

[a] Under Civ. Pract. Rules, rule 
104, providing that “if an answer or 
reply be sham or frivolous, the court 
may treat the pleading as a nullity 
and give judgment accordingly, or 
allow a new pleading to be served up- 
on such terms as the court deems 
just,” affidavits cannot be_ consid- 
‘ered on a motion made under such 
rule. Reed v. Neu-Pro Constr. Corp., 
226 App. Div. 70, 234 NYS 400. 

{b] Ex parte affidavit will not be 
considered on a motion to strike a 
general denial as sham. Fay v. Cobb, 
ble Cal. vis. 

Facts dehors record see infra text 
and notes 13, 14. 

Verified pleadings see infra § 1098. 

12. Cochrane v. Parker, 5 Colo. A. 
527, 39 P 361; Duffield v. Denver, etc., 
ReeCoyno Colo A a25) 36) ba622,) Inere 
Bartholomew, 41 Kan. 273, 21 P 275; 
Richards Bank v. Sheasgreen, 153 
Minn. 363, 190 NW 484; Sheets v. 
Ramer, 125 Minn, 98, 145 NW _ 787; 
Burkhalter v. Townsend, 139 S. C. 
324, 138 SE 34; People’s Bank v. 
Easterling, 139 S. C. 286, 137 SE 740; 
Union Guano Co. v. Garrison, 130 S. 
C. 404, 126 SE 133; Johnston Bank v. 
Fripp, 101 S. C. 185, 85 SH 1070; In- 
terstate Chemical Co. v. Farmington 
Corp., 100 S. C. 196, 84 SE 710; Germ- 
ofert Mfg. Co. v. Castles, 97 S. C.-389, 
393, 81 SE 665; Tharin v. Seabrook, 
(Se Sh (OF Malate a baler 

“The falsity of a pleading alleged 
to be sham may be established by af- 
fidavit.” Richards Bank vy. Sheas- 
green, 153 Minn. 363, 364, 1909 NW 
484. To same effect Sheets v. Ramer, 
125 Minn. 98, 145 NW 787. 

“The objection to sham defenses 
ordinarily presents a question of fact 
for the Court, to be determined on 
affidavits, or in such manner as the 
Court may direct.” Tharin v. Sea- 
brook, supra [quot Germofert Mfg. 
Co. v. Castles, supra]. To same ef- 
fect Burkhalter v. Townsend, 139 S. 
GC. 324, 138 SE 34, 36; People’s Bank 
vy. Easterling, 139 S. C. 286, 137 SE 
740; Union Guano Co. vy. Garrison, 
130 S. C. 404, 126 SH 1338, 134. 

[a] Sham reply.—On motion to 
strike a sham reply, the falsity of 
the reply may be established by affi- 
davit. Sheets v. Ramer, 125 Minn. 
98, 145 NW 787. 
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will 
themselves,” 


Where con- 


[b] Compelling affidavit.—Where 
a defendant has filed an answer, good 
in form, to which a reply has also 
been filed, he cannot ke compelled at 
the instance of plaintiff to give an 
affidavit or deposition before a no- 
tary public, to be used on the hear- 
ing of a motion to strike from the 
files the answer, upon the ground 
that it is false, and therefore a sham. 
In re Bartholomew, 41 Kan. 273, 21 
1 AGY, 

[ec] Im Indiana (1) the code of 
1881 authorizes the striking of an an- 
swer or other pleading as sham ei- 
ther when it plainly appears on its 
face to be false in fact and intended 
merely for delay, or when shown to 
be so by the answers of the party 
to special written interrogatories 
propounded to him to. ascertain 
whether the pleading is false. ‘Til- 
den v. Louisville, ete., Ferry Co., 157 
Ind. 532, 62 NE 31; Lowe v. Thomp- 
son, 86 Ind. 503. (2) Such. statute 
does not authorize the court to re- 
ject a pleading upon answers to in- 
terrogatories tending to show that 
the facts averred in the pleading were 
false, where the court could only 
reach the conclusion that the allega- 
tions were false by weighing and bal- 
ancing the probabilities arising from 
eertain inferences to be drawn from 
physical facts stated in such answer. 
Pittsburgh, ete., R. Co. v. Fraze, 150 
Ind. 576, 50 NE 576, 65 AmSR 377. 
(3) Prior to the enactment of this 
Statute, the cases established a dif- 
ferent rule. Mooney v. Musser, 34 
Ind. 373; Boggess v. Davis, 34 Ind. 
82; Beeson v. McConnaha, 12 Ind. 
420; Brown v. Lewis, 10 Ind. 232; 
Walpole v. Cooper, 7 Blackf. 100. (4) 
Burns Rev. St. (1901) § 385, provid- 
ing that a pleading shall be rejected 
as sham when shown to be so by an- 
swers of the party to special written 
interrogatories propounded to him to 
ascertain whether the pleading is 
false, does not authorize the court to 
strike out a pleading as sham upon 
answers of the party to interrogator- 
ies propounded to him upon his ex- 
amination before trial, under Burns 
Rev. St. (1901) § 517, providing for 
examination of an adverse party as 
a witness before trial. Stars v. Ham- 
mersmith, 31 Ind. A. 610, 67 NE 554. 

{d] In England the court may re- 
ceive evidence on a motion to strike 
out a pleading as sham for the pur- 
pose of showing that it is an’abuse 
of the process of the court. Rem- 
mington v. Scoles [1897] 2 Ch. 1. 

Facts dehors record see infra text 
and notes 13, 14. 

Verified pleadings see infra § 1098. 

13. Patrick v. McManus, 14 Colo. 
65, 23 P 90, 20 AmSR 258; Peo. v. 
McCumber, 18 N. Y. 315, 72 AmD 515; 
Martin v. Hrie Preserving Co., 48 Hun 
81, 15 NYSt 614, 14 NYCivProc 224; 
Livingston v. Hammer, 20 N. Y. Su- 


per. 670; Wirgman v. Hicks, 6 AbbPr 
CNW YOu ya buckeriv. addi: 4a "Cow, 
(N. Y.) 47; Wertheimer v. Morse, 10 


Oh. Dec. (Reprint) 814, 23 CincLBul 
455; Tharin v. Seabrook, 6 S. C. 113. 
14. Lawrence v. Derby, 15 AbbPr 
(N. Y.) 346, 24 HowPr 133. See also 
supra § 1096 text and notes 9, 10. 

15. Power to strike verified plead- 
ings see supra § 995. 

16. See supra § 1097. 

17. Towne v. Dunn, 118 Minn. 1438, 
136 NW 562; Barker v. Foster, 29 
Minn. 166, 12 NW 460. See City Bank 
v. Doll, 33 Minn. 507, 24 NW 300 


ordinarily?° 
excluding from 


[§§ 1097-1099 


it has been both affirmed!’ and denied® that affi- 
davits can be considered on a motion to strike a yveri- 
fied pleading as sham. 

[§ 1099] c. Particular Motions!®—(1) Motion for 
Judgment on the Pleadings—(a) In General. 
a motion for judgment on the pleadings the court 
the pleadings © 


On 


only 
consideration the 


consider 


(holding controverted affidavits in- 
sufficient to establish falsity). 

{a] “It may be regarded as rea- 
sonably well settled that an answer 
or defense consisting of new matter 
affirmatively pleaded may be stricken 
out, upon satisfactory evidence clear- 
ly establishing its falsity, whether 
verified or not,’ and that a defend- 
ant’s verified answer may properly be 
stricken on plaintiff's uncontroverted 
affidavits and evidence on the hearing 
of the motion. 
Minn. 166, 167, 12 NW 460. 

18. Cal.—Greenbaum v. Turrill, 57 


Cal. 285. 
Dak.—Samuels Cupples Wooden 
4 Dak. 149, 27 


Ware Co. v. Jensen, 
NW 206,- 28 NW 1938. 

Nebr.—Upton v. Kennedy, 36 Nebr. 
66, 53 NW 1042. 
eae Y.—Wayland v. Tysen, 45 N. Y. 

N. D.—Gjerstadengen 
8 N. D. 424, 79 NW 872. 

Or.—Pacific Mill Co. v. Inman, 
Or. 22, 25, 90 P 1099. 

“The authorities are not uniform 
upon this question, but we think that 
under a statute like ours, and where 
the pleading is verified by affidavit, 
the safer and better rule is that the 
truth or falsity of the amended plead- 
ing must be determined from the rec- 
ord and cannot be tried out upon af- 
fidavit when making up the issues.” 
Pacific Mill Co. v. Inman, supra. 

[a] Usurping province of jury.— 
“Neither will the court determine up- 
on affidavit whether such amended 
pleading is sham. To try out upon 
affidavit the truth of the amended 
pleading. would be to usurp the prov- 
ince of the jury, and in fact deter- 
mine the merits by affidavit. Wheth- 
er, under Section) 76)" Ba & @) Comps 


v. Hartzell, 
50 


Barker v. Foster, 29. 


a pleading is sham, must be deter- . 


mined from the pleading itself, or 
from the whole record.” Pacific Mill 
Co. v. Inman, 50 Or. 22, 25, 90 P 1099. 

[b] Even though affidavit is suffi- 
cient to show falsity of a verified an- 
swer consisting of a general denial, 
the answer cannot be stricken. Sam- 
uels Cupples Wooden Ware Co. v. 
Jensen, 4 Dak. 149, 27 NW 206, 28 
NW 1938. 

[c] “Where a general denial is 
sufficient in form and there is nothing 
on the face of pleadings to show that 
it is false the court will not enter 
into an examination of the merits of 
the defense upon affidavits.” Upton 
vie ennedy, 36 Nebr. 66, 67, 53 NW 


[ad] In South Dakota it has been 
held that ‘assuming, without decid- 
ing, that there may be cases in which 
the falsity of a verified denial may 
be so clearly proved as to justify the 
trial court in striking it out as sham, 
such case is not presented by the 
Single affidavit of the plaintiff, deny- 
ing the truthfulness of such denial.” 
Loranger v. Big Missouri Min. Co., 6 
S. D. 478, 61 NW 686. 

19. Extrinsic evidence see supra 
§§ 1096-1098. 

20. See infra text and notes 26, 


2%. 

21. U. S.—Dageges v. Phoenix Nat. 
Bank, 177 U.S.) 549, 20 SCt 32,44 
L. ed. 882. 


Ariz.—Miles v. McCallan, 1 Ariz. 
4973 P6100; 

Cal.—Hibernia Sav., ete, Soc v. 
Thornton, 117 Cal. 481, 49 P 578. 

Colo.—Mills v. Hart, 24 Colo. 505, 
52 P 680, 65 AmSR 241. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Meets ee 
§ 1099] 
briefs22 or extrinsic evidence.2% 


A stipulation may be considered 
connection with the pleadings.?°® 


Statements.of counsel as to what he plans to prove 
may be considered on a motion made at the opening 


of trial.?7 
Admissions. 


Nebr.—McMillan v. Chadron State 
Bank, 115 Nebr. 767, 214 NW 931. 

N. Y.—Merchants’ Loan, etc., Corp. 
v. Abramson, 214° App. Div. 252, 212 
NYS 198 [aff 242 N. Y. 587 mem, 152 
NE 488 mem]; Reade v. Halpin, 193 
App. Div. 566, 184 NYS 438 [rev 111 
Misc. 675, 182 NYS 45]; Little Falls 
Dairy Co. v. Berghorn, 130 Mise. 454, 
224 NYS 34; Unger v. Weisner, 129 
Mise. 363, 221 NYS 489:— Hearn v. 
Leary, 125 Misc. 446, 211 NYS 668 
[aff 215 App. Div. 735 mem, 212 NYS 
828 mem]; Feil v. Feil, 178 NYS 197 
[rev on other grounds 191 App. Div. 
840, 182 NYS 280]; Albany Sav. Bank 
v. Kingsbury-Leahy Co., 178 NYS 
195; Hawes v. Hawes, 128 NYS 50. 

Oh.—Crew v. Pennsylvania R. Co., 
21. Oh. A. 143, 153 Nic 95. 

Man.—Armstrong v. Siebels, 24 
Man. 782. 

“The motion must be determined 
solely from the pleadings.” Unger 
v. Weisner, 129 Misc. 3638, 364, 221 


NYS. 489 
[a] “Consequently this court is 
not permitted to inquire into the 


truth of the allegations set up in the 
complaint.” Ryder v. Pyrke, 130 
Mise. 505, 510, 224 NYS 289. 

{b] Pleadings as of time of mo- 
tion.— The motion must be determined 
by the pleadings as they exist at the 
time of the motion, and an order pro- 
viding that the motion, which was 
overruled, could be renewed after 
searching the pleading by application 
for bill of particulars or examination 
before trial was improper because 
nothing so brought out could be used 
in support of the motion. Ship v. 
Fridenberg, 132 App. Div. 782, 117 
NYS 599. 

{c] Only material allegations in 
the pleadings can be considered. 
Meilev, hei e178 | NYSo197 firey .on 
other grounds 191 App. Div. 840, 182 
NYS 280] (defendant’s motion); Al- 
bany Sav. Bank v. Kingsbury-Leahy 
Co., 178 NYS 195 (plaintiff's motion). 

[d] Res judicata.—Where defend- 
ant has pleaded res judicata, the court 
cannot go outside of the pleadings in 


order to hold such defense insuffi- 
cient. Hawes v. Hawes, 128 NYS 
5 


0. 

{e] Verification is not considered 
as a paft of the pleadings. Spielberg 
v. Canada SS. Lines, Ltd., 98 Misc. 
304, 162 NYS 610. 

{f] Im Pennsylvania (1) “in dis- 
posing of a rule for judgment for 
want of a sufficient affidavit of de- 
fense nothing is before the court ex- 
cept the plaintiff's statement and the 
defendant’s affidavit in reply to it.” 
Bernhardt v. Taylor, 223 Pa. 307, 308, 
72 A 620 [quot Scranton City v. Wat- 
son, 61 Pa. Super. 86, 90]. To same 
effect Columbia Nat. Bank v. Dunn, 
207 Pa. 548, 56 A 1087. (2) The court 
is confined to the pleadings, consist- 
ing of the statement of claim and the 
affidavits of defense filed. Lucas v. 
Vulcan Iron Works, 233 Fed. 823. 
The court will not construe instru- 
ments depending for their proper con- 
struction upon facts which should be 
brought out on the trial. Kerr v. 
Culver, 209: Pa. 14, 57% A 1105. . (4) 
Admissions of plaintiff's reply will be 
considered, in view of Pract. Act May 
14, 1915 (P. L. p 483 §§ 6, 16) to the 
effect that undisputed facts appear- 
ing by the pleadings are admitted for 


The motion will be 
decided upon the ultimate facts set forth,?* and with- 
out regard to the conclusions of the pleader.?° 


In the absence of statute admissions 
made by the opposite party cannot be considered on 
motion of the moving party.” And, 


(3): 
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by the court in 
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ute providing that admissions of a party may be con- 
sidered on motion for judgment on the pleadings,” 
it has been held that mere evidentiary admissions 
cannot be considered.*° 


New matter set forth in an answer and deemed to 


be controverted will not be considered on a motion to 
dismiss the complaint.*? 


The summons cannot be considered.*? 


even under stat- 


all purposes of the case. Federal 
Sales Co. v. Farrell, 264 Pa. 149, 107 
A 668. (5) Where a rule for judg- 
ment on the pleadings is still unde- 
cided, an amended affidavit of de- 
fense may be considered under the 
original rule, without a new rule, be- 
cause such affidavit is merely a 
change or amplification of the original 
affidavit. Roberts Electric Supply Co. 
v. Kidder, 89 Pa. Super. 323. 

Bill of particulars as part of plead- 
ings see infra § 1100. 

22. Behrens v. Clark, 131 Misc. 
C125 227" INV ST LT. 

23. See supra §§ 1095-1098. 

Instruments see infra § 1101. 

24. McMillan v. Chadron State 
Bank, 115 Nebr. 767, 214 NW 981. 

25. New Amsterdam Casualty Co. 
v. Mobinco Brokerage Co., 219 App. 
Div. 486, 220 NYS 340. 

[a] For example, upon defendant’s 
motion for judgment on the plead- 
ings, the rights of the parties under 
a contract attached to the complaint 
and referred to as a part thereof must 
be determined by the terms of the 
contract itself, without aid of allega- 
tions of the complaint respecting its 
legal effect, the rule that the allega- 
tions of a complaint must be taken as 
true on such a motion being inappli- 
cable. New Amsterdam Casualty Co. 
v. Mobinco Brokerage Co., 219 App. 
Div. 486, 220 NYS 340. 

26. Kendall v. San Juan Silver 
Min. Co., 9 Colo. 349, 12 P 198; Por- 
ter v. Lehigh Valley R. Co., 194 App. 
Div. 139, 184 NYS 870. 

[a] Stipulation regarding con- 
struction to be placed on the reply 
may be considered, since such a stipu- 
lation is not as to facts, but is noth- 
ing more nor less than an amendment 
or amplification of the pleadings 
themselves. Porter v. Lehigh Valley 
ieee 194 App. Div. 139, 184 NYS 

27. Scott v. Northwestern Port 
Huron Co., 17°N.-D. 91,:115NW 192, 

28. Rhoades v. McDowell, 24 Oh. 
A. 94, 99, 156 NE 526. 

“Although separate motions for 
judgment were made by the plaintiff 
and the defendant, and were pending 
before the trial court at the same 
time for decision, the admissions 
thereby made by the defendant could 
not be considered by the court in 
passing upon the motion made by the 
plaintiff, nor could the admissions 
thereby made by the plaintiff be con- 
sidered in favor of the defendant, 
when the court was passing upon de- 
fendant’s motion, and, the court hav- 
ing overruled the motion of said de- 
fendant, the admissions made by him 
for that purpose could no longer be 
considered by the court for any pur- 


pose.” Rhoades v. McDowell, supra. 
29. See statutory provisions. 
30. Kidder v. Hesselman, 119 Misc. 


410, 196 NYS 887. 

{a] MIllustration.—Written state- 
ments, which would be admissible in 
evidence against defendant on the 
theory that they were admissions, are 
not “admissions,” within Civ. Pract. 
Act § 476, authorizing judgment on 
the pleadings, “if warranted by the 
pleadings or admissions of a party 
or parties,” as the admissions re- 
ferred to are those having the effect 
of conclusive stipulations, and not 
those having merely evidentiary 


Where defendant’s motion is based upon the insuffi- 
ciency of the complaint, the court will not consider 
any pleading outside the complaint itself.** Neither 


force, which may be overcome by 
other evidence. Kidder v. Hesselman, 
119 Misc. 410, 411, 196 NYS 3837. 

31. Brennan v. Barnes, 133 Misc. 
340, 232 NYS 112. 

32. Agresta v. Federal Steam Nay. 
Co., 169 App. Div. 467, 155 NYS 343. 

[a]. For example (1) under Code 
Cine erOCy 547, providing that, if 
either party is entitled to judgment 
upon the pleadings, the court may, 
upon motion, give judgment accord-. 
ingly, the summons and an affidavit 
in support of such motion, claimed to 
show that the action was commenced 
after it was barred by limitations, 
were not “pleadings,’’ and should not 
have been considered. Agresta_v. 
Federal Steam Nav. Co., 169 App. Div. 
467, 468, 155 NYS 348. (2) Where a 
motion for judgment on the plead- 
ings was made “upon the pleadings 
o-. -. and the annexed -affidavit,” 
and no reference to the summons was 
made in the notice of motion, a recital 
of the summons in the order granting 
the motion might be considered sur- 
plusage. Agresta v. Federal Steam 
Nav. Co., Supra. 

33. Hibernia Sav., ete, Soc. v. 
Thoronton, 117 Cal. 481, 49 P 573; 
Elmore v. Tingley, 78 Cal. A. 460, 248 
P 706; Field v. Empire Case Goods 
Co., 179 App. Div. 253, 166 NYS 509; 
O’Rourke v. Patterson, 157 App. Div. 
284,142 NYS 195; Peo. v. O’Brien, 157 
App. Div. 119, 141 NYS 1046 [mod 
on other grounds 209 N. Y. 366, 103 
NE 710]; Pelz v. Pelz, 156 App. Div. 
765, 142 NYS 54; Ryder v. Pyrke, 
130 Misc. 505, 224 NYS 289; Guggen- 
heim v. Guggenheim, 95 Misc. 332, 
159 NYS 333; Cleveland vy. Baker, 4 
Ohy As 68)) 257OhCi CEyNe SS. so0s 
See Youmans v. Paine, 86 Hun 479, 
35 NYS 50 [rev on other grounds 153 
N. Y. 214, 47 NE 265] (holding that, 
on a motion to set aside the complaint 
for failure to state a cause of action 
made at the opening of the trial, all 
the pleadings may be looked into and 
examined for the purpose of seeing 
whether a cause of action has been 
set forth). But see Germini v. New 
York Cent. R. Co., 209 App. Div. 442, 
204 NYS 603 (holding that a motion 
for judgment dismissing complaint, 
under Civ. Pract. Rules, rule 112, is 
determinable on all pleadings, and. not 
on the complaint alone). 

“The settled rule is that, upon 
a motion for a judgment upon the 
pleadings, nothing can be considered 
but the complaint itself. Nothing de- 
hors the complaint, nor any defense 
thereto set up in the answer can be 
taken into account in disposing of 
such a motion.” Elmore v. Tingley, 
78 Cal. A. 460, 464, 248 P 706. 

[a] “Where an answer is inter- 
posed (1) [a motion] is to be treated 
as though made at the opening of the 
trial, and the practice on such motion 
is analogous to that upon a demur- 
rer.” Field vy. Empire Case Goods 
Co., 179 App. Div. 253, 255, 166 NYS 
509. (2) ‘Where an answer has 
been served its allegations cannot be 
considered in determining, upon a mo- 
tion of this nature, whether the com- 
plaint fails to state facts sufficient 
to constitute a cause of action.” 


‘Guggenheim v. Guggenheim, 95 Mise. 


332, 335, 159 NYS 333. To same effect 
Hibernia Sav., etc., Soc. v. Thoron- 
ton, 117 Cal. 481, 49 P 573; Ryder v. 
Pyrke, 180 Misc. 505, 224 NYS 289: 
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denials** nor affirmative and controverted allega- 
tions®> in the answer will be considered on defend- 
ant’s motion for judgment on the pleadings. 

On plaintiff’s motion for judgment on the plead- 
ings both the complaint®® and answer** must be con- 


sidered. 
Judgment on certain paragraphs. 


that there can be no such thing as a motion for judg- 
ment on certain paragraphs of a pleading.**® 
Propriety of a ruling on a motion to make more 
definite and certain will not be determined on a mo- 
tion for judgment on the pleadings.®® 
[§ 1100] (b) Bill of Particulars.*° 
ticulars, forming a part of the pleadings,*! may be 


Allred v. Sheehan, 54 Cal. A. 
Cleveland v. pas 4 
2 

vo . 


34. 
688, 202 P 681; 
Oh: A. 68, 25 Oh. Cir:'Ct. N.S. 

35. Cleveland yv. Baker, supra. 

36. Notasulga First Bank v. Cas- 
ualty Co. of America, 176 App. Div. 
109, 162 NYS 349. 

{a] Sufficiency.—A motion by 
plaintiff for judgment on the plead- 
ings submits the sufficiency of the 
complaint to the extent that, if it 
fails to state sufficient facts, a judg- 
ment cannot be based thereon. Nota- 
sulga First Bank v. Casualty Co. of 
a pperice 176 App. Div. 109, 162 NYS 


37. State v. Gibbons, 116 Oh. St. 
390, 156 NE 455. 
388. Warrick -v. Spry, 49 Ind. A. 


327, 97 NE 361. 

{a] Paragraphs of complaint.—A 
motion for judgment on certain para- 
graphs of the complaint is not recog- 
nized by the Indiana code of pro- 
cedure. If the facts found do not 
warrant the conclusions of law, an 
exception to the conclusions of law 
fully presents the legal sufficiency of 
the finding. Warrick v. Spry, 49 Ind. 
AW 32%, 97ND 361. 

39. Black v. Goodman, 12 Oh. Cir. 
Ci NuSmeoi soo noe) On wCir Ct. 360. 

“Whether the motion was in fact 
well founded must be determined 
when the case comes on to be heard 
upon the petition in error and can 
not be summarily disposed of on mo- 
tion for judgment.’ Black v. Good- 
man, supra. 

40. On demurrer see supra § 535. 

41. Maxherman Co. v. Alper, 210 
App. Div. 389, 206 NYS 233 [rev 120 
Mise. 715, 200 NYS 311]. See also 
supra § $93. 

“On such motion the complaint and 
the bill of particulars are read to- 
gether; that is, the complaint is 
amplified or explained by the bill of 
particulars and the two taken to- 
gether are deemed to constitute one 
pleading.” Harmon v. Alfred Peats 
Co., 216 App. Div. 368, 374, 214 NYS 
353 [rev on other grounds 243 N. Y. 
473, 154 NE 314]. 

42. Friede v. White Co., 244 Fed. 
272; Richardson v. Gregory, 219 App. 
Div. 211, 219 NYS 397 [aff 245 N. Y: 
540, 157 NE 849]; Kronman v. Pub- 
lic Nat. Bank, 218 App. Div. 624, 218 
NYS 616; Harmon v. Alfred Peats 
Co.,-216 App. Div. 368, 214 NYS 353 
[rev on other grounds 243 N. Y. 473, 
154 NE 314]; All-American Securi- 
ties Co. v. Foundation Co., 211 App. 
Div. 684, 208 NYS 328; A. Sidney 
Davison Coal Co. v. New York Nat. 
Park Bank,.201 App. Div. 309, 194 
NYS 220; A. O. Andersen Trading Co 
v. Brody, 193 App. Div. 681, 184 NYS 
soo; Wilsons Vv... Earttord. B.. Ins. iCo., 
190 App. Div. 506, 179 NYS 867 [aff 
229 N. Y. 612 mem, 129 NE 929 mem]; 
Dineen v. May, 149 App. Div. 469, 134 
NYS 7, 3 NYCivProcNS 296; Rosen- 
wasser v. Blyn Shoes, 128 Misc. 690, 
219 NYS 252 [aff 220 App. Div. 829 
mem, 222 NYS 890 mem]; Larkin v. 
Pennsylvania R. Co., 125 Misc. 238, 
210 NYS 374 [aff 216 App. Div. 832 
mem, 215 NYS 875 mem]; Primel 
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ings.*? 


It has been held 


[§ 1101] (c) Instruments. 
erly consider instruments which, through annexa- 
tion or otherwise, constitute a part of the pleadings.*% 
But an instrument not incorporated in the pleadings 
cannot be considered.** 

Instruments incorporated in, or annexed to, a bill 
of particulars may be considered.*® 

[§ 1102] (d) Questions of Law and Fact. Inas- 
much as the judgment asked for, like a judgment on 


[§§ 1099-1102 


considered on a motion for judgment on the plead- 


The court may prop- 


demurrer,*® rests upon the pleadings, there can be no 


A bill of par- 


Realty Co. v. Riley, 125 Misc. 166, 210 
NYS 523; Wood v. Miller, 78 Misc. 
377, 1388 NYS 562; Butler v. Lincoln 
Hospital, ete., 155 NYS 1001; Seltzer 
v. Stein, 140 NYS 92. Contra Kauf- 
man v. Hopper, 151 App. Div. 28, 135 
NYS 363; Hoey v. Kilduff, 65 Misc. 
564, 120 NYS 971. 

[al] Leading case.—Dineen v. May, 
149 sApps Dive 460%) 18452 NMS! a7, ais: 
NYCivProcNS 296 [quot Kronman v. 
Public Nat. Bank, 218 App. Div. 624, 
629, 218 NYS 616; Harmon v. Alfred 
Peats Co., 216 App. Div. 368, 373, 214 
NYS 253 (rev on other grounds 243 
N. Y. 478, 154 NE 314); Wood v. Mil- 
ler, 78 Mise: 377, 379, 138 NYS 562). 

43. Wilson v. Hartford F. Ins. Co., 
190 App. Div. 506, 179 NYS 867 {aff 
229 N. Y. 612 mem, 129 NE 929 mem]. 

[a] On plaintiff’s motion for judg- 
ment on the pleadings, the court could 
consider insurance policies annexed to 
the answer, it being immaterial that 
they were annexed to the answer in- 
stead of to the complaint, inasmuch 
as plaintiff had admitted they were 
the policies upon which his complaint 
was based. Wilson v. Hartford F. 
Ins. Co., 190 App. Div. 506, 179 NYS 
867 [aff 229 N. Y. 612 mem, 129 NE 
929 mem]. 

44. Hewitt v. Farmers’ L. & T. 
Co., 204 App. Div. 797, 198 NYS 744; 
Boehm vy. United Power Laundries, 


132 Mise. 1, 229 NYS = 430; Cohen v. 
Frankel, 152 NYS 1018. 
[a] Assignment.—W here plain- 


tiff, in an action to foreclose a mort- 
gage, included in his motion for judg- 
ment on the pleadings an assignment 
of the mortgage, it could not be con- 
sidered, matters dehors the pleadings 


not being admissible. Faas v. Arm- 
strong, 170 App. Div. 596, 156 NYS 
806. 

[b] Lease.—A motion made at the 
trial, before taking of testimony, 
must be decided on the pleadings 
alone, without reference to a lease 
not before the court. Cohen  v. 
frankel, 152 NYS 1018. 

[c] Recital of legal effect.—Where 


the complaint recited the legal effect 
of a will as conceived by plaintiffs, 
instead of its exact words, and a copy 
of the will was not annexed to the 
complaint, the will cannot be con- 
strued on motion for judgment on the 
pleadings, but can be construed only 
after offered in evidence on trial. 
Hewitt v. Farmers’ L. & T. Co., 204 
App: -Div., 797, 198. NYS 744. 

45. Pease Piano Co. v. Taylor, 197 
App. Div. 468, 189 NYS 425 [aff 232 
N. Y. 504 mem, 134 NE 548 mem]; 
Dineen v. May, 149 App. Div. 469, 134 
NYS 7, 3 NYCivProcNS 296; Larkin 
v. Pennsylvania R. Co., 125 Misc. 238, 
210 NYS! 374-[aff 216 App. Div. 832 
mem, 215 NYS 875 mem]. 

[a] Bills of particulars and plans 
forming schedules thereof are to be 
considered in determining the suffi- 
clency of the complaint, on motion for 
judgment on pleadings. Larkin v. 
Pennsylvania R. Co., 125 Mise. 238, 
210 NYS 374 [aff 216 App. Div. 832 
mem, 215 NYS 875 mem]. 

[bo] Instrument annexed.—In an 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


‘findings.’’ 


finding of facts where such a judgment is rendered.** 
Only questions of law are considered,*® and questions 


action to recover from a salesman 
the difference between the amount 
paid him on a drawing account and 
the amount of commissions earned, 
where annexed to the bill of particu- 
lars is a copy of the contract of em- 
pioyment, which plaintiff states to 
be the contract on which the action 
is predicated, the legal effect of which 
is alleged in the complaint, the court, 
on motion for judgment on the plead- 
ings, ean consider such contract, 


treating it as if a copy were annexed 


to the complaint and referred to and 
made a part thereof. Pease Piano 
Co. v. Taylor, 197 App. Div. 468, 189 
NYS 425 [aff 232 N. Y. 504 mem, 134 
NE 548 mem]. 

46. See supra ¢ 531 et seq. 

47. U. . S. v. One Quart Bot- 
tle of Alleged Whiskey, 29 F. (2d) 
929; S. v. Alpha Portland Cement 
Co., 243 #¥ed. 978. 

Ariz.—Miles v. McCallan, 
AO Sek GOs 

Cal.—Allred v. Sheehan, 54 Cal. A. 
688, 202 P 681. 

Vv. 


Birkholz, 172 Minn. 231, 215 NW 223; 
Jackson v. Minnetonka Country Club, 
166 Minn. 323, 207 NW 632; Crispo 
v. Conboy, 153 Minn. 343, 190 NW 541; 
State v. Barlow, 129 Minn. 181, 151 
NW _ 970. 

N. Y.—Jacobson vy. Brooklyn Lum- 
ber Co:,. 184 IN, “¥. 152, 76) Ni) 1076 
Eaton v. Wells, 82 N. Y. 576 [aff 22 
Hun 123]; Hurwitz v. Hurwitz, 216 
App. Div. 362, 215 NYS 184; Stern v. 
Mautner, 214 App. Div. 102, 211 NYS 
223; Wilson v. Hartford F> Ins. Co., 
190 App. Div. 506, 179 NYS 867 [aff 
229 N. Y. 612 mem, 129 NE 929 mem]; 
Loos v. Leahy, 144 App. Div. 558, 129 
NYS 859; New York Nat. Park Bank 
v. Billings, 144 App. Div. 536, 129 NYS 
846 [aff 203 N. Y. 556 mem, 96 NE 
1122 mem]; Emanuel v. Walter, 138 
App. Div. 818, 123 NYS 491; Blun vy. 
Mayer, 113 App. Div. 242, 99 NYS 22 
[aff 189 N. Y. 153, 81 NE 780]; Gug- 
genheim v. Guggenheim, 95 Misc. 332, 
335, 159 NYS 333; Theobald v. U. S. 
Rubber Co., 83 Misc. 627, 146 NYS 
597; Continental Securities Co. v. 
Belmont, 75 Misc. 234, 1833 NYS 560 
[aff 150 App. Div. 298, 134 NYS 635 
(motion to app to Ct. of App. granted 
150 App. Div. 911, 185 NYS 1106, and 
aff and cert questions answered 206 
ING Yo OOP NSS) (bi RAIN Seige 
AnnCasi914A aA Casey v. Auburn 
Tel. Co., 181 NYS 1 [aff 148 App. Div. 
900 mem, 132 NYS 1123 mem]. 

Okl.—Johnson v. Johnson, 43 Okl. 
582,°143 P 670. 

“Issues of fact must be determined 
on the trial.” Guggenheim vy. Gug- 
genheim, supra. 

[a] Motion “should be disposed of 
by an order.—There is no occasion for 
Minneapolis Trust Co. v. 
Popo 172 Minn. 231, 234, 215 NW 


48. Minneapolis Trust Co. v. Birk- 
holz, supra; Feil v. Feil, 178 NYS 
197 [rev on other grounds 191 App. 
Div. 840, 182 NYS 280]. 

[a] In Oklahoma it has been said 
that the motion presents just two 


1 Ariz. 


page and note number. 


§§ 1102-1104] 


of fact*® or mixed questions of fact and law®® will | 


not be decided on the motion. 

Applications of rule. Where determination of the 
question involves a finding of facts, there will be, on 
such a motion, no decision as to the execution of a 
contract,°1 the existence of a taxable ‘profit,®? the 
condition of specified physical property,®* or the 
validity of a contract written in a foreign language.** 

[§ 1103] (2) Motion To Strike®’*—(a) Hntire 
Pleading or Defense. The same questions are pre- 
sented to the court on motion to strike a pleading as 
on a motion for leave to file it.°° Aside from juris- 
dictions in which affidavits may be considered on a 
motion to strike as sham,°? the court, on a motion to 
strike, will as a general rule consider only the plead- 
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ines.°8 The question of whether there exists an is- 
sue of fact is before the court,®® but the decision of 
such issue of fact will not be made on the motion.®® 
Motion to strike out an affirmative defense as legally 
insufficient admits the truth of the allegations of de- 
fense and brings into question the sufficiency of the 
complaint challenged by defendant ;* and an alleged 
waiver by defendant of a defense relied on, being a 
matter of intent, raises a factual question which can- 
not be ruled on adversely to defendant.®? 

[§ 1104] (b) Particular Allegations. A motion 
to strike particular allegations should be decided on 
the pleadings.** A motion to strike allegations or 
defenses as irrelevant or redundant*‘ does not raise 
the question of the sufficiency of the pleading to state 


questions: First, is there an issue of 
material fact; second, if there is no 
Such issue, which party is entitled to 
judgment. Cardin Bldg. Co. v. Smith, 
125 Ok]. 300, 258 P 910;" Seott: v. 
Woods Lumber Cor, §$6-OR]. 135, 20TP 
449; Mires v. Hogan, 79 Okl. 233, 192 
P 811) 

49. .See supra text and note 47. 

50. U. S. v. One Quart Bottle of 
Alleged Whiskey, 29 F. (2d) 929; 
Stern v. Mautner, 214 App. Div- 102, 
211 NYS 223; Emanuel v. Walter, 138 
App. Div. 818, 123 NYS 491. 

{a] Unlawful search and seizure.— 
Questions of fact and law, presented 
on the issue as to whether liquor in- 
volved in a suit in rem was discovered 
by unlawful search or seizure or not, 
cannot be determined on motion by 
claimant for a portion thereof for 
judgment on the pleadings, unless 
conceded or admitted by the govern- 
ment. U. v. One Quart Bottle of 
Alleged Whiskey, 29 F. (2d) 929. 

[b] Validity of defense.—In an ac- 
tion to eject a statutory tenant’s wid- 
ow as squatter and intruder, the va- 
lidity of the defense that she was in 
legal possession by operation of law, 
that deceased’s personalty was on the 
premises, and that defendant held un- 
der executors, who had legal posses- 
sion, would not be determined on mo- 
tion for judgment on the pleadings, 
under Civ. Pract. Act § 476, and Civ. 
Pract. Rules, rule 112, such defense 
being dependent to some extent on 
the faets proved at the trial; and 
therefore plaintiff's motion for judg- 
ment on the pleadings was properly 
denied. Stern v. Mautner, 214 App. 
Dive 102, 211 NYS. 223. 

51. Allred v. Sheehan, 54 Cal. A. 
688, 202 P 681. 

52. U.S. v. Alpha Portland Cement 
Co., 242 Fed. 978. 

[a] Where affidavit of defense de- 
nied any profit in a transaction in 
which the government claimed a tax- 
able profit, this was a question of 
fact, which could not be determined 
on a rule for judgment. U.S. v. Al- 
pha Portland Cement Co., 242 Fed. 
978. e 
53... Casey v..Auburn Tel. Co., 131 
NYS. 1 [aff 148 App. Div. 900 mem, 
132 NYS 1122 mem]. 

[a] Condition of sidewalk.—The 
question of whether a defect in a 
Sidewalk claimed to have been caused 
by defendant telephone company was 
so deep as to constitute negligence 
cannot be determined on a motion for 
judgment on the pleadings in an ac- 
tion for injuries caused by such neg- 
ligent condition. Casey v. Auburn 
Tel. Co., 131 NYS 1 [aff 148 App. Div. 
900 mem, 132 NYS 1123 mem]. 

54. Hurwitz v. Hurwitz, 216 App. 
Div. 362, 215 NYS 184. 

[a] Hebrew antenuptial agyree- 
ment.—The validity of an antenuptial 
agreement, written in Hebrew, set- 
tling property rights, cannot be dis- 
posed of on motion for judgment on 
pleadings, in view of peculiar idioms 
and characteristics of such language, 


but must be disposed of at trial, 
[49 C. J.—49] 


where the circumstances surround- 
ing the execution and the situation of 
the parties may be ascertained and 
other issues raised by the pleadings 
considered. Hurwitz v. Hurwitz, 216 
App. Div. 362, 215 NYS 184. 

55. Motion to strike defense as re- 
Cuore see infra § 1104 text and note 


56. Pool v. Hill, 44 Miss. 306. 

57. See supra §§ 1096-1098. See 
also Burkhalter v. Townsend, 139 S. C. 
324, 331, 138 SE 34 (“It does not ap- 
pear that the Circuit Judge followed 
the prescribed course of determining 
the issue of the truth or falsity of 
the allegations of the answer ‘upon 
affidavits, or in such manner as the 
Court may direct,’ and consequently 
he was in error in striking out the an- 
swer as sham’’). 

58. U. S.—Strout v. United Shoe 
Mach. Co., 208 Fed. 646 [aff 225 Fed. 
1022, 140 CCA 609]. 

Ga.—Bates v. Dalton First Nat. 
Bank, 111 Ga. 756, 36 SH 949. 

N. ‘J.—Murphy v. Patten, (Sup.) 
85 A 56; Savage v. Public Serv. R. 
@or 95 N. J. L. 4382, 113 A 252. 

N. Y.—Security Finance Co. 
Stuart, 130 Misc. 538, 224 NYS O57, 

N. D.—Rosatti Vv.» / Cass. ,, County 
Common School Dist. No. 96, 53 N. D. 
268, 205 NW 678. 

S. C.—Young, etc., Co. v. Price, 115 
S. Cv 2538,.254,7105 SE 346. 

Tex.—Philadelphia Underwriters 
ee v. Brown, (Civ. A.) 151 SW 


See Illinois Meat Co. v. American 
Malt CtCnn Col, 229) dill gp A, cou Sake 
(“The defendant’s motion to strike 
was sufficient to raise the question 
of the sufficiency of the allegations 
contained in the statement of claim’’). 

“To set an answer or reply aside 
on the ground that it is frivolous 
must appear solely upon an inspec- 
tion of the pleadings and without ar- 
gument. An inspection simply must 
show that it is irrelevant and frivo- 


lous.” Young, etc., Co. v. Price, su- 
pra. 
fa] Facts alleged.—In passing up- 


on a defense upon a motion to strike 
an answer, the court is required to 
look alone to the facts alleged, and 
to take them as true. Philadelphia 
Underwriters Aponcy v. Brown, (Tex. 
CiveA yas iS Ww 

[b] . Matters oe A motion 
to strike the complaint for failure to 
disclose the cause of action under 
Sup. Ct. Rules, rule 40, the court will 
not consider the matter of proof, the 
remedy for insufficiency of proof be- 
ing a motion for nonsuit. Savage v. 
PuplierSservs,: Rey iCo.;)' 95. IN. J. 4382, 
113. A 252. 

[c] Oral statement of counsel.— 
Where a motion is made to strike out 
a plea, the sufficiency thereof must 
be determined upon a consideration of 
the actual contents of the plea, and 
not an oral statement by counsel as 
to the contents thereof. Bates v. Dal- 
ton First Nat. Bank, 111 Ga. 756, 36 
SBP 949. 

[d] 


Reports of decided cases.— 


Where, in a suit by a corporation’s 
trustee in dissolution proceedings to 
recover damages against defendants 
for an alleged unlawful restraint of 
trade in managing the corporation, 
defendants pleaded limitations, and 
plaintiff replied that the cause of ac- 
tion had been fraudulently concealed 
by defendants, reports of decided 
cases involving the matters in con- 
troversy could not be resorted to, on 
a motion to strike the replication, as 
showing that defendants’ alleged acts 
were matters of public record, which 
they had no power to conceal. Strout 
v. United Shoe Mach. Co., 208 Fed. 646 
[aff 225 Fed. 1022, 140 CCA 609]« 

59. Rosatti v. Cass County Com- 
mon School Dist. No. 96, 53 N. D. 268, 
205 NW 678. 

60. Lowe v. Plainfield Trust Co., 
216 App. Div. 72, 215 NYS 50: Irish 
Free State v. Guaranty Safe Deposit 
Co., 12% Mise. 86, 215 NYS 255: “State 
Bank. v. Berger, 119’ Misc. 527, 1496 
NYS, 655; Rosatti ‘v.. Cass )/ County, 
Common School Dist. No. V6 Ss ENG D> 
268, 205 NW 678; Ohio, etc., Heater 
Co. v. Shafer, 19 Oh. A.-399. 

{a] Illustration.—W here the 
payee of a check drawn on one bank 
deposited it in another bank, which, 
according to the deposit slip, received 
it for collection only, but permitted 
the payee to draw against it, whether 
the latter bank was a holder in due 
course, being for the jury, was not de- 
terminable under Civ. Pract. Rules, 
rue 1138, on a motion to strike out the 
State 


answer setting up equities. 
Bank vy. Berger, 119 Misc. 527, 196 
NYS 655. } 


[b] Counterclaim.—Right to as- 
sert lien on fund by counterclaim 
against sovereign plaintiff will not 
be determined on motion to strike out 
counterclaim, as such question is a 
matter of proof for determination on 
the trial. Irish Free State v. Guar- 
anty Safe Deposit Co., 127 Misc. 86, 
215 NYS 255. 

61. Dougherty v. Equitable L. As- 
sur. Soc., 236 NYS 673 

62. Dougherty Wi Equitable L. As- 
sur. Soc., Supra. 

63. Levan v. American Safety Ta- 
ble Co., 222 App. Div. 110, 225 NYS 
583; Welch v. Niagara Falls, 210 App. 
Div. 170, 205 NYS"4545" Peov vii Sterl= 
ing, 132 Mise. 769, 230 NYS 349. 

[a] Allegations insufficient.—Mo- 
tion to strike out portions of answer 
as insufficient can only be determined 
from the pleading. Peo. v. Sterling, 
NS 2y MISC HOO) 22/3 CIN NGS Oar 

[b] In New Jersey, under Pract. 
Act (PB. L. [1912] p: 377) schedule ‘A 
rule 14 subd f, authorizing the court 
to strike out causes of action which 
cannot be conveniently tried with 
other causes joined in the same suit, 
and rule 15, providing that objections 
for misjoinder are waived unless 

made on motion before answer or re- 
ply, an objection to a complaint for 
misjoinder must be determined solely 
on the allegations of the complaint. 
Murphy v. Patten, (Sup.) 85 A 56. 

64. See supra § 1014 et seq. 
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a cause of action or defense.%> 

[§ 1105] d. Time of Hearing. Except as other- 
wise provided by statute or rule of court,®® the time 
for hearing motions relating to pleadings is con- 
trolled by rules elsewhere stated.°7 It may be prop- 
er to order a hearing on a motion to make more defi- 
nite and certain after an amendment of the motion 
has been ordered and before it has been made.®® 

[§ 1106] 10. Decision—a. In General. The court 
must rule on a motion respecting the pleadings.®® 

[§ 1107] b. Time.*° The court need not rule on a 
motion for judgment on the pleadings on the day 
it is filed.7+ No order should be entered on a motion 
for judgment on the pleadings before decision as to 
the force and effect of a stipulation bearing on the 
matter,’* before due time for argument has been al- 
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_lowed,*? or pending an objection to the jurisdiction 


relief are undenied, the court should 


Bilis) 


[§§ 1104-1108 


of the court.7* On presentation of a question de- 
manding an amendment of the pleadings before the 
court can rule on motions made respecting the plead- 
ings, the court may withhold decision of such mo- 
tions pending amendment.’® Under a statute fixing 
no time for entry of judgment on the pleadings,*® a 
rule may be granted after hearing.”? 

Term.?8 The motion may be granted at the trial 
term.” 

[§ 1108] 11. Relief Granted—a. In General. The 
relief granted on a motion with respect to the plead- 
ings should correspond and be consistent with the re- 
lief that may be and is prayed for,®° and relief other 
than that specifically prayed for cannot be granted,*? 
except where there is a prayer for general relief.*? 


80. Actna Ins. Co. v. Detjen, (Mo. 


65. Walter v. Fowler, 85 N. Y. 621; 
Plymouth Garage, Inc. v. Shanly, 170] either sustain the motion or rule] A.) 211 SW 911. 
App. Div. 61, 156 NYS 23; Stern v.| plaintiff to reply to the affirmative fa] Attorney’s fees sued for can- 
Philipsborn, 169 App. Div. 781, 155] part of the answer, so that the issue] not be included where no evidence 
NYS 684; Peo. v. American Ice Co., | may be raised and tried by the court.|] has been heard as to its reasonable- 
135 App. Div. 180, 120 NYS 41; Rice} A failure or refusal to do either is/] ness. A®tna Ins. Co. v. Detjen, (Mo. 
v. Rice, 191 NYS 75; Grandprey v.]| reversible error. Brown v. Massey,]| A.) 211 SW 911. 


Bennett, 41 S. D. 619, 172 NW 514. 


19 Okl. 482, 92 P 246. 


(2) A plaintiff,| .g1. Begy v. Howard, 201 NYS 273; 


“Motions to strike out allegations 
of a pleading as irrelevant and re- 
dundant, especially where the plead- 
ing is an answer to which the plain- 
tiff is not required to reply, are not 
favored by the courts, and are granted 
only where such allegations can have 
no possible bearing on the subject- 
imatterotthe litication: On-c.pp4e Loe 
rule is also well settled that the court 
on such a motion will not determine 
the sufficiency of facts pleaded as a 
cause of action or defense on a mo- 
tion to strike out.” Stern v. Philips- 
born, Supra. 

[a] Sufficiency to plead deceit.— 
The contention that the allegations 
of the complaint are insufficient to 
plead deceit is not raised or presented 
by a motion to strike out certain al- 
legations because irrelevant and re- 
dundant. Grandprey v. Bennett, 41 
Sor Ds-6195 2172 NW «514. 

[b] Sufficiency of defense must be 
raised by demurrer or by motion at 
the triali. Riceaw. (Rice, 191 (NYS 


66. See statutory provisions and 
court rules. 

67. See Motions and Orders § 124 
et seq. 


68. etc., 


Stevens v. Realty Loan, 
Co., (Colo.) 278 P 616. 

[a] Tllustration.—In a suit to 
foreclose a deed absolute in form, 
which was in effect a mortgage, 
where the verified complaint con- 
tained an application for appoint- 
ment of a receiver, and the court 
denied the motion to strike certain 
matters from the complaint, and sus- 
tained the motion to make the com- 
plaint more specific, the court did not 
err in directing the parties to proceed 
with the hearing on the motion after 
it ordered motion amended to state 
the name of the judgment creditor, 
the amount of judgment, and the 
name of the present holder thereof, 
and before the amendment was made, 
since the complaint already pleaded 
more details than necessary or even 
proper to plead. Stevens v. Realty 
Loan, ete:; Co., (Colo.) 278 P 616. 

69. Brown v. Massey, 19 Okl. 482, 
92 P 246; Gerard-Fillio Co. v. Mc- 
Nair, 68 Wash. 321, 123 P 462. 

[a] Tllustrations.—(1) Where de- 
fendant in his answer, in addition to 
the general denial, pleads facts war- 
ranting affirmative relief, and, after 
filing such answer, but _ before 
reply, plaintiff, by leave of court, 
dismisses, defendant will be al- 
lowed to pursue his remedy for 
affirmative relief as set up in his 
answer, and, on motion for judg- 
ment on the pleadings on the ground 
that the allegations for affirmative 


moving for judgment on the plead- 
ings on the ground that the facts set 
forth in the answer do not constitute 
a defense, is entitled to have the mo- 
tion passed upon by the court, at 
least in the absence of any request 
by defendant to amend. Gerard-Fil- 
lio Co. v. McNair, 68 Wash. 321, 123 
P 462. 

70. Time within which to move see 
supra §§ 1055-1075. 

Propriety of granting motion 
where issues of facts are involved see 
supra § 1094 et seq. 

71. Loughlin v. Marr-Bridger Gro- 
cer Co., (Mo. A.) 10 SW (2d) 75, 77. 

“The trial court has some discre- 
tion as to the time when it will rule 
on motions. It was not required to 
rule on the very day the motion was 
filed. Two days later the court per- 
mitted the reply to be withdrawn and 
an amended reply filed. The statute 
permits this to be done, and no error 
was thereby committed. Section 1280, 
R. S. Mo. 1919.” Loughlin v. Marr- 
Bridger Grocer Co., supra. 

72. Rish v. Seaboard Air Line R. 
Co: LOS See. -30 593, SH) 2150. 

: 73. Reid v. Moulton, (Mo.) 210 SW 


4. 

{a] Granting motion without time 
for argument.—Judgment on _ the 
pleadings rendered on the same day 
that motion therefor was filed was 
irregular on its face, where it did not 
recite that it was determined by con- 
sent, and it was the duty of the court 
to take judicial notice of the irregu- 
larity, correct the error, and permit 
argument when called upon by a 
timely motion in the same _ term. 
Reid v. Moulton, (Mo.) 210 SW 384. 

74 Kinney v. Mitchell, 136 Fed. 
173, 69 CCA’ 493. 

75. U.S. v. George A. Fuller Co., 
3800 Fed. 206. 

[a] Tllustration.—Where plaintiff 
has a certain theory of the measure 
of damages on which it desires to 
proceed or proceed not at all, it is 
the court’s duty, in settlement of pre- 
liminary matters in joining of issues, 
to determine and state if plaintiff 
may so proceed, and by so proceed- 
ing make out a case for jury; and in 
such case it may postpone decision 
of motions to strike and to make more 
definite and certain. U.S. v. George 
A. Fuller Co., 300 Fed. 206. 


76. See Pa. P. L. (1915) p 887; St. 
(1920) §§ 9397, 93898. 
77. Levy v. Seadler, 272 Pa. 3866, 


116 A 294. 
78. Filing motion out of term see 
supra § 1056 text and notes 56-58. 
79. Weathers v. McFarland, 97 Ga. 
266, 22 SE 988; Ryan v. Fulghum, 96 
Ga. 234, 22 SE 940. 


Ebling Brewing Co. v. Adler, 103 NYS 

93; Rae v. Washington Mut. Ins. Co., 

6 HowPr (N. Y.) 21, CodeRepNS 185; 
Canadian Lumber Yards v. Dunham, 

13 Sask. L. 350, 538 DomLR 474, [1920] 2 
2 WestWkly 1029. 

[a] On motion relative to his ju- 
risdiction the judge cannot strike out 
a defense. Canadian Lumber Yards 
ve. Dunham, 13) .Sask,. 1.7350; oS 
DomLR 474, [1920] 2 WestWkly 1029. 

[b] Separate stating and number- 
ing of defenses will not be ordered 
on a motion to strike redundant and 
irrelevant matter. Darrow v. Miller, 
5 HowPr (N. Y.) 247, 3 CodeRep 241. 

[c] Service of amended pleading 
held within prayer. Upon a motion 
to strike out allegations as irrelevant 
and redundant, to have certain allega- 
tions made more certain, and for gen- 
eral relief, it was within the prayer 
to require service of an amended 
pleading setting forth the complete 
and partial defenses separately, and 
omitting the denials from the com- 
plete defense, and incorporating them 
in the partial defense. McAvoy v. 
Press Pub. Co., 164 App. Div. 355, 149 
NYS 665. 

{d] Sufficiency as whole on motion 
to strike part.—-A motion to strike 
out, as irrelevant and redundant, cer- 


‘tain defenses, reaches only the par- 


ticular allegations which are not rele- 
vant to these defenses, and the suffi- 
ciency of the answer as a whole will 
not be considered. Begy v. Howard, 
201 NYS 278. 

82. Gilmour yv. Newton, 270 Fed. 
832; Thompson v. Erie R. Co., 45 N. 
Y. 468; Hecker v. Mitchell, 13 N. Y. 
Super. 687, 5 AbbPr 453. 

[a] “Other relief.’”—On a motion 
for judgment on the pleadings upon 
the ground of frivolousness of the an- 
swer, the defense may be stricken out 
as frivolous under the prayer for oth- 
er relief. Hecker v. Mitchell, 13 N. 
Y. Super. 687, 5 AbbPr 453. 

[b] Such further relief as defend- 
ant entitled to.—A motion to require 
plaintiff to elect on which one of the 
five causes of action alleged against 
defendant, both individually and as 
collector of customs of the port, 
plaintiff intended to proceed, and also 
ask for such further relief as he 
might be entitled to, authorizes or- 
ders dismissing all counts against de- 
fendant in his official capacity, and 
dismissing four of the five counts 
against him in his individual capaci- 
ty, for failure to allege jurisdictional 
eee Gilmour v. Newton, 270 Fed. 
’ Specifying nature of relief sought 
see supra §§ 1084-1086. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1109-1114] 


[§ 1109] b. On Particular Motions—(1) Motion 
for Judgment on the Pleadings—(a) In General. 
Ordinarily an order for judgment on the pleadings 
should not dismiss the suit “with prejudice.”®? 

Offer of judgment. Even though his complaint be 
adjudged insufficient, plaintiff cannot be compelled 
to accept defendant’s offer of judgment for a speci- 
fied sum.§# 

[§ 1110] (b) Effect of Default after Denial of 
Motion. On denial of plaintiff’s motion for judgment 
and refusal of plaintiff to proceed further, the court 
may properly enter judgment for defendant.®® 

[§ 1111] (c) Affirmative Relief. Affirmative re- 
lief should not be granted defendant on sustaining 
his motion for judgment on the pleadings,®® or at 
least without taking proof.8? 

[§ 1112] (d) Amount and Extent of Relief. On 
granting a motion for judgment on the pleadings, 
judgment will be ordered for the whole amount of 
liquidated damages,*® but for nominal damages only 
where the damages are unliquidated,®® unless pro- 
ceedings to determine the damages are had,®° or the 
judgment may be in the form proper where nothing is 
left to be ascertained but the amount of damages.®+ 

Unconscionable damages should not be granted.?? 

Judgment for part of claim. Under a statute pro- 
viding that plaintiff may take a rule for judgment for 
want of a sufficient affidavit of defense to the whole 
or any part of his claim and that the court shall ren- 
der judgment or discharge the rule as justice may 
require,®® plaintiff may take a rule for judgment for 
part of his claim with leave to proceed for the bal- 
ance.?* But in the absence of a proper request the 

83. Behneman v. Schoemer, 141 92. 
Wash. 560, 252 P 133. [a] 

[a] Especially where plaintiff 
called the matter to the court’s at- 
tention and objected to such feature. 93. 
Behneman vy. Schoemer, 141 Wash. | 17. 
560, 252 P 133. 94. 


84. Valentine v. Perlman, 216 App. |} Bomberger, 
Div. 548, 215 NYS 3388. 


Fulton 


PLEADING 


Bay v. Trusdell, 92 Mo. A. 377. 
Attorney’s fees.—Bay v. Trus- 
dell, 92 Mo. A. 377 (one thousand dol- 
lars for collecting fifty dollars). 

See Pa. P. DL. (1915) p 486 § 


Farmers’ 
262 Pa. 48, 
[dist Faux v. Fitler, 223 Pa. 568, 72 A 


[49 C.J.] 771 


court need not make an order permitting plaintiff to 


- take judgment for part.°> An order making absolute 


a rule for judgment as to part of plaintiff’s claim is 
not an adjudication for defendant as to the bal- 
ance.°® 

[§ 1113] (2) Motion To Make More Definite and 
Certain. While it has been held that both remedies, 
motion to make more definite and certain and for a 
bill of particulars, may consistently exist together,®? 
it is improper, under the code practice, both to order 
a bill of particulars and to direct that the pleading 
be made more definite as to the same matters.°§ 

[§ 1114] (8) Motion To Strike—(a) Entire Plead- 
ing or Defense. Judgment on the cause of action will 
not be granted on plaintiff’s motion to strike the an- 
swer as frivolous where there is an issuable fact.?? 
A statute, providing that upon a pleading being ad- 
judged frivolous on a motion to strike the court may 
give “judgment thereon,”! does not authorize a judg- 
ment upon the cause of action, but authorizes judg- 
ment merely to the effect that the pleading is frivo- 
lous ;? and it follows that absence of an express pro- 
vision for giving “judgment thereon” in another sec- 
tion as to striking sham pleadings does not, in con- 
nection with the first statute, impliedly forbid giving 
judgment on the cause where a pleading is stricken 
as sham.? Where a statute provides that on grant- 
ing a motion to strike as sham the court may impose 
terms,‘ and is silent as to granting judgment,® the 
court, on striking an answer as sham, may, where de- 
fendant does not ask for leave to serve another an- 
swer, grant judgment for plaintiff on the cause of 
action.® 

“The court was called upon to de- 
termine what part of the plaintiffs’ 
claim was not effectively defended 
against. As to the remainder the 
prima facies was in favor of the de- 
fendant, but there was not thereby an 
adjudicaticn that the defendant was 


entitled to retain the amount for 
which judgment was not entered. 


Assoc. v. 
104 A 805 


{a] Right of new action or appeal. 
—If the complaint was insufficient, it 
should have been dismissed, leaving 
plaintiff free to commence a new ac- 
tion or appeal, and it was error to 
require plaintiff to accept defendant’s 
offer of judgment for a specified sum. 
Valentine v. Perlman, 216 App. Div. 
548, 215 NYS 338. 

85. Moore v. Murray, 30 Mont. 13, 
75 P 515 (although Code Civ. Proc. 
§ 741 provides that an appeal can- 
not be taken from a denial of judg- 
ment on the pleadings, and that sub- 
sequent proceedings of either party 
are not prejudiced thereby, it was 
proper for the court to enter judg- 
ment for defendant after overruling 
plaintiff’s motion for judgment on the 
pleadings, where plaintiff, instead of 
proceeding to trial upon the merits, 
announced that he would stand on the 
motion as made). 

86. Pure Strains Farm Co. 
Smith, 179 App. Div. 960 mem, 
NYS 1111 mem. 

87. Pure Strains 
Smith, supra. 

88. Shattuc v. McArthur, 25 Fed. 
133; Scribner v. Levy, 4 NYS 918. 

89. See cases supra note 88. 

[a] Under English practice, where 
plaintiff's liquidated demand is ad- 
mitted and a counterclaim for an un- 
liquidated demand is filed, an order 
on deferidants to pay the amount of 
plaintiff's demand into court pending 
the result of the action will be made 
only when the counterclaim is frivo- 
lous. Mersey Steamship Co. v. Shut- 
tleworth, 11 Q. B. D. 531. 
rahe Cordner vy. Roberts, 58 Mo. A. 

91. Guilhon v. Lindo, 22 N. Y. Su- 
per. 605. 


Vv. 
166 


Harm. +:Co., -V. 


891, 182 AmSR 742, on the ground 
that the statute therein applied had 
been superseded]; Katz v. Royal Ins. 
Co., 83 Pa. Super. 58 

[a] In New York Ciy. Pract. Act 
§ 476, providing that “judgment may 
be rendered by the court in favor of 


any party or parties, and against any. 


party or parties, at any stage of an 
action or appeal, if warranted by the 
pleadings or the admissions of a par- 
ty or parties, and a judgment may be 
rendered by the court as to a part of 
a cause of action and the action pro- 
ceed as to the remaining issues, as 
justice may require,”’ authorizes judg- 
ments, not only as to a part of an ac- 
tion, but also as to an entire cause, 
the last clause not being a limitation 
on the first clause, but an additional 
provision allowing judgment as to a 
part of a cause of action. Koppel In- 
dustrial Car, etc., Co. v. Portalis, 205 
App. Div. 144, 199 NYS 153 [rev 119 
Misc. 424, 196 NYS 787]. 

95. Templeton v. Williams, 39 Pa. 
Super. 272, 275; Gross v. Ricchezza, 
387 Pa. Super. 441; Moore v. Eyre, 32 
Pa. Super. 259. 

“As the plaintiff was not entitled to 
judgment for his whole claim the 
court ought not to be convicted of 
crror in not making an order permit- 
ting him to take judgment for part 
of it, and to proceed with his action 
for the recovery of the balance, where 
neither in the application for the rule, 
nor in the rule itself, nor in any other 
manner, so far as the record shows, 
was the court asked to exercise the 
power conferred by the Act of July 
14, 1897, P. L. 266.” Templeton v. 
Williams, supra. 

96. Law v. Waldron, 55 Pa. Super. 
639, 642. 


There was a mere withholding of 
judgment as to that part until the 
merits of the question could be de- 
termined at the trial.” Law v. Wal- 
dron, supra. 

97. ‘Tilton v. Beecher, 59 N. Y. 176, 
17 AmR 387. 

98. Lahey v. Kortright, 55 N. Y. 
super, 156, 12 NYSt 71, 13 NYCivProe 
o04. 

99. Young, etc.,'Co. v. Price, 115 
S.C... 253, 105 SE 346. 

[a] Offer to forego interest.—Al 
though the complaint claimed inter: 
est on an open account without al- 
leging that defendants promised to 
pay interest, or showing them liable 
therefor, the answer, denying such 
liability, raised an issuable fact, and 
plaintiff could not, under motion to 
strike answer, as frivolous, offer to 
forego interest and thus get judg- 
ment, the answer being admitted for 
the purpose of the motion, particular- 
ly where the answer denied the 
amount claimed. Young, etc., Co. v. 
Price, 115 S.C. 258, 105° SE 346. 

1. See statutory provisions. 

2. Interstate Chemical Corp. v. 
Farmington Corp., 100 S. C. 196, 84 
SE 710. 

[a] Frivolous answer.—Interstate 
Chemical Corp. v. Farmington Corp., 
100 S: C. 196, 84 SH 7i0. 

3. Interstate Chemical Corp. v. 
Farmington Corp., supra. 

4. See infra § 1120. 

5. See statutory provisions. 

6. Interstate Chemical Corp. v. 
Farmington Corp., 100 S. C. 196, 200, 
84 Sk 710. 

“Judgment - . was allowable 
upon the very necessity of the case; 
there was nothing else to do.” Inter- 


Wa" (49" CEI 


If complaint is insufficient to state cause of action, 
plaintiff’s motion to strike the answer will be de- 
nied." 

Effect of subsequent default. Where a party 
against whom a motion to strike has been allowed is 
in default through failure to amend, judgment may 
be granted for his opponent.® 

[§ 1115] (b) Portion of Pleading. An order is 
equally erroneous whether it strikes out too much or 
too little.® 

[§ 1116] 12. Order—a. Form and Requisites—(1) 
In General. General principles of practice with re- 
spect to orders granted on motions elsewhere stated?° 
apply to orders here considered.*? An erroneous or- 
der is improper, even though permissive in terms 
where it is coercive in effect.*? 

Clerk has no power to incorporate provisions in 
the order without direction from the eourt.t® 

[§ 1117] (2) What Constitutes. An expression 
of opinion by the court as to a motion is not an order 
thereon.'+# 

Granting time to amend after a motion has been 
made respecting the pleadings is not in itself an or- 
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[§§ 1114-1119 


‘der sustaining the motion.t® 

Order dismissing action is not one striking the 
complaint.1® 

[§ 1118] (3) Recitals. Necessary and proper re- 
citals in orders generally are elsewhere considered.*? 
Ordinarily there is no oceasion for the court to men- 
tion a reconventional demand?* in passing on a rule 
for judgment on the papers, since a reconventional 
demand is not before it at that time.?® 

[§ 1119] (4) Award of Relief. The usual rules 
as to award of relief in orders granted on motions?° 
apply, to the extent that they may be applicatory, to 
orders on motions relative to the pleadings.** 

Order for judgment on pleadings. The items 
deemed insufficient on a rule for judgment should be 
enumerated in the written rule or order.??. A short 
form. order under code practice?*® granting a motion 
for judgment on the pleadings need not provide for 
entry of an interlocutory judgment, the order alone 
being sufficient.*4 

Order for striking. Under a statute providing that 
on a motion to strike the court shall make such order 


state Chemical Corp. v. Farmington 
Corp., Supra. ; 

7. Hawes v. Wells, 137 App. Div. 
906, 122 NYS 252. 

[a] Reason for rule.—Any answer 
is good enough for a bad complaint. 
Hawes v. Wells, 137 App. Div. 906, 
122 NYS 252. 

8. Myers v. Wendel, 198 Iowa 859, 
McDonald v. Maurice, 8 

33 WestLR 257, 3 
WestWkly 680. 


[a] Plaintiff’s default.—Where the 
second petition was properly stricken 
on motion as repleading matters con- 
tained in the first petition demurrer 
to which had been sustained, plaintiff 
was in default, and on defendant’s 
demand it was the duty of the court 
to dismiss with costs in defendant’s 
favor. Myers v. Wendel, 198 Iowa 
859, 200 NW 431. 

[b] Defendant’s default.—Where 
the paragraphs struck on plaintiff's 
motion constitute the whole defense 
to plaintiff’s claim of debt, the court 
may properly enter judgment for 
plaintiff in default of amendment. 
McDonald v. Maurice, 8 Sask. L. 
254, 33 WestLR 257, 9 WestWkly 680. 

9. Collins v. Coggill, 30 N. Y. Su- 
per. 81. 

[a] Striking too much.—Where, 
under L. (1915) c 6907, § 3, an answer 
in chancery or a portion thereof may, 
on motion, be stricken for insuffi- 
ciency, a single order striking several 
portions of an answer, some of which 
should not have been stricken, may 
be reversible error. Miller v. fd- 
Wandsund. Mid. Ose lias, aol. 

10. See Motions and Orders §§ 


201-279. : 

11. See infra this section and §§ 
1117-1133. 

12. Gibson v. Schwannecke, 139 


App. Div. 53, 128 NYS 506; Gibson v. 
McDonald, 139 App. Div. 51, 123 NYS 
504. 

[a] Illustration.—Where an order 
sustaining a meoetion to strike out 
parts of an answer improperly pro- 
vided that defendant was “‘permitted”’ 
to serve an amended answer, omitting 
the stricken matter, and pay plain- 
tiff’'s taxable costs to date, and in 
default for his so doing the whole an- 
swer should be stricken out, the or- 
der was reversed because the pro- 
vision, while permissive in form, was 
coercive in effect, and erroneously 
amounted to an imposition on plain- 
tiff of all the costs of the action as 


costs of the motion. Gibson  v. 
Schwannecke, 139 App. Div. 53, 123 
NYS 506. To same effect Gibson v. 


as it may deem 


vee eine 139 App. Div. 51, 123 NYS 


13. Maldonado v. 162 
App. Div. 1, 147 NYS 2. 

[a] ‘On the merits.”—Where the 
court in granting judgment on the 
pleadings did not direct that the dis- 
missal of the complaint should be on 
the merits, the clerk had no authority 
to recite in the judgment that it was 
on the merits, and such recital should 
be stricken on motion whether or 
not the judgment was in fact on the 
merits. Maldonado v. Yglesias, 162 
App. Div. 1, 147 NYS 2. 

14. State v. Landon, 304 Mo. 654, 
265 SW 529; Stiles v. Pantages 
eee Co., 146 Wash. 684, 264 P 


[a] Judge may change his mind. 
—State v. Landon, 304 Mo. 654, 265 
SW 529. 

[b] Letter to attorneys of par- 
ties, stating that a motion was well 
taken, and that defendant’s attorney 
should prepare an order in conformity 
therewith, did not serve as an order, 
and until the order was prepared as 
directed, and signed, the matter was 
still in the power of the court. Stiles 
v. Pantages Theater Co., 146 Wash. 
684, 264 P 991. 

15. Mitchell v. Beck, 178 Iowa 786, 
156 NW 428, 160 NW 232. 

[a] Thus the giving of time to 
defendant, at his request, to file an 
amendment to his pleading, was not 
a requirement that he make his plead- 
ing more specific, although his re- 
quest was in response to plaintiff's 
motion for a more specific statement. 
Mitchell v. Beck, 178 Iowa 786, 156 
NW 428, 160 NW 2382. 

16. Huffaker v. McVey, 35 Cal. A. 
302, 169 P 704. 

Orders §§ 


Yglesias, 


See Motions and 
18. See Reconventional Demand 
[34 Cye 575] text and note 16 
19. Suarez v. Suarez, 158 La. 682, 
104 S 616. 


20. See Motions and Orders § 210. 
21. See cases infra this section. 
22. Law v. Waldron, 230 Pa. 458, 


79 A 647, AnnCas1912A 467. 

[a] For example, before a court 
of common pleas enters judgment 
Lobe Clerem Wore A) Ne Thy IRSOW GE le ie) AUG). 
providing that, where an affidavit of 
defense is filed to plaintiff's claim, 
and the court shall adjudge any por- 
tion of such affidavit to be insuffi- 
cient in law, plaintiff may take the 
judgment for the portion as_ to 
which the court shall adjudge the 


fit,2> it may make a proper order, 


affidavit insufficient, the court should 
see that the items which it holds to 
be insufficient are enumerated in the 
rule for judgment, or specially in- 
dicated in the written adjudication 
of the court. Law v. Waldron, 230 
Pa. 458, 79 A 647, AnnCas1912A 467. 

23. See code provisions. 

24. Taishoff v. Elkema, 171 App. 
Div. 288, 157 NYS 98; New York Nat. 
Park Bank v. Billings, 144 App. Div. 
536, 538, 129 NYS 846 [aff 203 N. Y. 
556 mem, 96 NE 1122 mem]. 

“There is no reason why the record 
of the decision and the pronounce- 
ment of the judgment should be con- 
tained in two papers rather than one, 
and it can make no possible differ- 
ence to any one whether the paper 
which records the decision and pro- 
nounces judgment is labeled an ‘or- 
der,’ or a ‘decision,’ or an ‘interlocu- 
tory judgment.’ The same result will 
be obtained, the same quality of jus- 
tice administered, and the same effect 
produced upon the litigation, if the 
decision of the question of law and 
the pronouncement of the appropriate 
judgment are embraced in the same 
paper, and it is labeled an order, as 
would be obtained, administered and 
produced if two papers are drawn 
where one will serve the purpose by 
whatever names those papers may be 
called. . .. The appropriate paper to 
express the decision of a motion is 
an order and, in our opinion, the Code 
could be exactly complied with by 
holding that when an issue of law is. 
so tried, there need be but one paper 
entered which shall contain both @ 
statement of the decision and the 
pronouncement of judgment, and 
which shall thus take the place of 
both the decision and the interlocu- 
tory judgment under the former prac- 
tice. Such a paper may appropriately 
be styled an order, for after all the 
interlocutory judgment is nothing 
more than an order for final judg- 
ment. In fact the Code nowhere re- 
quires the entry of an interlocutory 
judgment upen the decision of a de- 
murrer, and the use of that name for 
a paper which puts the decision into 
effect would seem to be infelicitous. 
An interlocutory judgment has been 
defined to be one which leaves some- 
thing further to be judicially deter- 
mined by the court. What is called 
an interlocutory judgment upon the 
decision of a demurrer leaves noth- 
ing to be so determined.” New York 
Nat. Park Bank v. Billings, supra. 

25. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 


-§§ 1119-1123] 


even though the motion be not entirely appropriate 
in its terms.?® An order to strike out portions of a 
pleading should specify particularly the matter to 
be stricken,*? and not merely specify by number the 
parts stricken.?8 An order which effects a radical 
reformation of a pleading by striking out certain 
parts thereof should provide for the service of the 
reformed pleading.?® A motion to strike out matter 
from a complaint cannot be granted precisely in the 
form in which it is made, where this would leave the 
remaining portions of certain paragraphs of the 
pleading disconnected and unintelligible.®° 

Order to make pleading more definite and certain 
should state in what particulars the pleading is to be 
amended.*? 4 

Order separately to state and number need not in- 
elude a further direction to make more definite and 
eertain.?? 

[§ 1120] b. Terms and Conditions. Where de- 
fendant does nothing to show that he has a valid 
defense, an order for judgment on the pleadings 
should not be conditioned on failure to amend the an- 


'swer within a specified period.?? An order requiring 


a complaint to be made more definite and certain, 
where the pleading contains allegations other than 
the indefinite ones, constituting a good cause of ac- 
tion, should not provide than on the failure of plain- 
tiff to remedy the defect the entire complaint is to 
be stricken out, but should order that upon failure 
to comply such indefinite allegations should be strick- 
en out.?* 

Costs. An order sustaining a motion respecting the 
pleadings and providing for payment of costs does 
not necessarily impose payment of costs as.a condi- 
tion prerequisite to amendment.*® 

[§ 4121] c. Entry and Filing. In accordance with 
the general rule*® an order upon motion relative to 


26. Southern Home Ins. Co. Ww 
Putnal: 157; Pla, 199;..49- S922: Hi- 
dreth v. Western Union Tel. Co., 56 
Fla. 387, 47 S 820. 

27. Overton v. Noyes, 177 Cal. 450, 
454, 170 P 1110; Mullen v. Wine, 
Colo, 164,511 0P 54: 

“In view of the fact that orders 
striking out parts of the pleadings 


certain. 


ed 
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soe 139 App. Div. 632, 633, 124 NYS 
3 


“Tt is unnecessary to couple with an 
order to separately state and number 
causes of action a direction that the 
complaint be made more definite and 42. 
The separation of the causes 
will involve the service of an amend- 
complaint, and the uncertainties 
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the pleadings must be duly entered to be effective.?? 

[§ 1122] d. Amendment, Modification, and Vaca- 
tion. In so far as applicable, general principles?® 
control as to the amendment, modification, and vaca- 
tion of an order of the character under considera- 
tion.?® Under a statute providing that no order or 
decree shall be set aside or vacated except by the 
judge making the same, unless such judge shall be 
absent or unable to act,*® an order respecting plead- 
ings cannot be set aside by a different judge except 
upon a showing that the original judge was absent 
or disabled to act.44 Vacating an order is disecre- 
tionary with the court.*? 

Time. A court cannot be permitted to change its 
ruling after years have intervened, to the prejudice 
of parties who have relied on the first ruling.*? 

Grounds. Judgment on the pleadings may be set 
aside where it appears that a material question of 
fact was involved. An order providing that all 
of a pleading partly good and partly bad shall be 
stricken on failure to comply with the terms of the 
order will be modified so as to provide that only the 
bad portion will be stricken, where on striking the 
bad the complaint would still be sufficient to state a 
cause of action.*> 

Nature and form of order setting aside. An order 
need not specify eo nomine another order that it sets 
aside if it otherwise sufficiently appears what order 
was set aside.*® Granting leave to file an amended 
pleading after sustaining a motion for judgment is 
in effect an informal setting aside of the order sus- 
taining the motion.#* 

[§ 1123] e. Construction. The usual rules*® ap- 
ply to questions involving the construction of orders 
made in connection with motions as to the plead- 
ings,*® such as an order on a motion for judgment 
on the pleadings,®° or an order on a motion to strike 


make the order, without a showing 
that the judge who made the order 
was absent, or unable to act, under 
Comp. L. (1915) § 12139. Vokes v. 
Moore, 226 Mich. 200, 197 NW 493. 
U. S. Roofing, etc., Co. v. Me- 
lin, 160 Minn. 530, 200 NW 807. 

[a] Vacating order striking an- 
swer.—“The motion asking that the 


are now a part of the judgment-roll, 
the better practice would be to in- 
corporate in the order itself all the 
portions so stricken out so that the 
judgment-roll as a whole would show 
unmistakably the matter stricken 
out. Of course, this would not be 
necessary where whole paragraphs 
are stricken.’’ Overton v. Noyes, su- 
ra. 
? [a] Order sufficient.—A motion to 
strike out parts of answer specifically 
quoted the parts of the pleading at- 
tacking the validity of insolvency 
proceedings sought to be struck out, 
and the order was that the motion 
“be and the same is hereby granted 
as to all those portions of the answer 
which attack the validity of the in- 
solvency proceedings referred to 
therein.” It was held that, although 
jt would ‘have been better if the or- 
der had quoted in full the parts or- 
dered stricken out, or referred to 
them by line and page, still it clear- 
ly indicated what was meant and, in 


the absence of proof of prejudice, it: 


would be presumed harmless. Riego 
v.i Foster, 125 ‘Call 178, 57 P3896. 

28 Overton v. Noyes, 177 Cal. 
450, 170 P 1110. 

29. Waltham Mfg. Co. v. Brady, 
67 App. Div. 102, 73 NYS 540. 

30. Shea v. Kiely, 167 NYS 570. 

31. Hubbard v. Anderson, 50 Fla. 
219, 39 S 107; Long v. Hunter, 48 S. 
CG. £79, 26 SE 228; Nischke v. Wirth, 
66 Wis. 319, 28 NW 342. 
Thompson-Starrett 


‘82. Brown v. 


and indefiniteness of the present com- 
plaint may not appear in the amend- 
ed complaint. If they do a new mo- 
tion can be made.” Brown v. Thomp- 
son-Starrett Co., supra. 

33. McDonnell v. Winthrop Realty 
Co., 182 App. Div. 912, 117- NYS 92. 

34. Harrington v. Stillman, 120 
App Div." 659;)'103 NYS: 75, 

35. Sturtevant v. Fairman, 6 N. Y. 
Super. 674. 

[a] Not expressly made condition. 
—Where a motion to make more def- 
inite and certain is sustained and an 
amendment is ordered, together with 
the payment of costs by the party 
whose pleading is held defective, the 
payinent of costs is not a condition 
precedent to the right to file the 
amended pleading, unless expressly 
so stated. Sturtevant v. Fairman, 6 
N. Y. Super. 674. 

36. See Motions and Orders § 218. 
. 87. ° Lackey v. St. Louis, etc., R. 
Co.,, 102 Miss. 339, 59 S.97. 

[a] Otherwise the pleading re- 
mains as originally written. Lackey 
v. St. Louis, etce., R. Co., 102 Miss. 339, 


ORS moiie 

38. See Motions and Orders §§ 
237-262. 

39. See cases infra this section. 

40. See statutory provisions. 

41. Vokes v. Moore, 226 Mich. 200, 
197 NW 493. 

{a] Order striking affidavit of 


merits and special defenses pleaded 
under the general issue could not be 
set aside by a judge who did not 


prior order striking out the answer 
be vacated and allowing defendant to 
file an amended answer was addressed 
to the discretion of the trial court.’ 
U. S. Roofing, ete., Co. v. Melin, 160 
Minn. 530, 531, 200 NW 807. 

43. Brannan v. Paty, 58 Cal. 330. 

44. Chamberlain Metal Weather 
Strip Co. v. Pleasanton Bank, 98 Kan, 
61d, “160 Pe 1738. 


45. Harrington v. Stillman, 120 
App. Div. 659, 105 NYS 75. 
46. State Vv. Mississippi, 


ete. 
Drain. Dist., 292 Mo. 696, 238 SW 446. 

[a] Description sufficient.—An or- 
der stating that it set aside a pre- 
vious order sustaining a demurrer, 
but also stating that the demurrer 
was filed by parties who interposed 
a motion to strike, and not a demur- 
rer, sufficiently shows that the or- 
der sustaining the motion to strike 
was set aside, especially where all 
subsequent proceedings were con- 
ducted on that basis. State v. Mis- 
sissippi, etc., Drain. Dist., 292 Mo. 
696, 238 SW 446. 

47. Fritts v. Reidel, 101 Kan. 68, 
L650 Peoi: 
eee Motions and Orders §§ 


See cases infra text and notes 


See case infra this note. 

{a] Thus, where the court granted 
a motion for judgment dismissing the 
second cause of action on the ground 
that the reply to the defense of the 
statute of frauds was _ insufficient, 
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a pleading or defense,®! or particular allegations.®2 

[§ 1124] f£. Operation and Effect of Order—(1) In 
General. The usual rules as to the operation and ef- 
fect of orders on motions®* apply to orders made on 
motions as to the pleadings.°* Thus, as in other 
cases,®> the order may operate as res judicata as to 
the matters covered thereby,°® but not as to other 
matters.>? 

-[§ 1125] (2) On Motion for Judgment on the 
Pleadings. After a motion for judgment has been 
granted the pleading attacked still remains a part 
of the case.®& An order denying a motion for judg- 
ment on the pleadings does not preclude a subse- 
quent demurrer to matters not passed upon on the 
motion.®? Denial of defendant’s motion will not nec- 
essarily preclude subsequent answer by defendant.®° 

Affirmance of order denying defendant’s motion 
for judgment is not an adjudication that plaintiff has 
a cause of action, but merely that his complaint 
states one.°? 

Belated pleading. Overruling a motion for judg- 
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i 
‘ 


[$§ 1123-1126 


ment based on default in pleading is equivalent to 
prior permission to file a late pleading already on 
file.°? 

[§. 1126] (3) On Motion To Strike—(a) Entire 
Pleading or Defense—aa. In General. The granting 
of leave to strike out a pleading constitutes a strik- 
ing out. Such an order is self-executing.®* After 
a pleading has been stricken from the files it ceases 
to he a part of the record and is to be considered as 
though it had never been filed,®> in which respect it 
differs from a pleading which has been held bad on 
demurrer,*® or on motion for judgment on the plead- 
ings.°? It ean be made a part of the record only by 
a bill of exceptions.°® After a plea has been stricken 
out as false, another plea setting up the same de- 
fense in different form cannot be received.®® If the 
ruling is correct when made, it cannot be made er- 
roneous by a subsequent alteration of the pleading 
which has been attacked.’° 

Amended pleading filed without leave. If an 
amended pleading is improperly filed without leave, 


but gave plaintiff leave to amend, 
leave to amend referred to the reply 
and not to the complaint, and defend- 
ant was bound to accept service of an 
amended reply. Robie v. Fred 


French Co., 211 App. Div. 338, 207 
NYS 367. 
51. See cases infra this note. 


[a] “Instanter,” as used in an or- 
der allowing filing of an amended 
petition after striking of a prior pe- 
tition, is construed to mean within 
twenty-four hours. St, Bernard v. 
Shane, 220 Fed. 852, 1835 CCA 399 
[rev 201 Fed. 453]. 

[b] Part of pleading.—An order 
of court authorizing the striking out 
of a pleading on the ground that it 
discloses no reasonable cause of ac- 
tion or answer, or where the plead- 
ing is frivolous or vexatious, does not 
apply so as to authorize the striking 
out of part of the pleading. Smith 
v. Traders Bank, 11 Ont. L. 24, 6 
OntWR 748. 

52.’ Baltimore, etc. R. Co. 
Whitehill, 104 Md. 295, 64 A 1033. _ 

a] Separate count in complaint. 
—The striking out of a separate count 
in a complaint does not include a 
claim for damages at the conclusion 
of the entire complaint and following 
the count stricken out, where such 
demand is applicable to the entire 
complaint. Baltimore, etc., R. Co. v. 
Whitehill, 104 Md. 295, 64 A 1033. 


Vv. 


53. See Motions and Orders §§ 
267-277. 

54. See infra this section, and §§ 
1125-1133. 

55. See Motions and Orders § 276. 

56. Morrison-Trammell Brick Co. 
v. McWilliams, 127 Ga. 159, 56 SE 
306. 

57. B. & B. Trucking Co. v. Home 


F. & M. Ins. Co., 125 Misc. 312, 209 
NYS 511 [aff 216 App. Div. 710 mem, 
214 NYS 812 mem (aff 2438 N. Y: 558 
mem, 154 NE 604 mem)]. 

[a] Issue remaining.—Denial of 
insured’s motion to strike out Iin- 
surer’s defense that it “gave written 
notice in strict accordance with can- 
cellation clause,’ affirmed by the ap- 
pellate division and the court of ap- 
peals, did not adjudicate that notice 
was given “in strict accordance with” 
the cancellation clause, but adjudicat- 
ed merely that the statement of de- 
fense was sufficient as such. B. & B. 
Trucking Co. v. Home F. & M. Ins. Co., 
125 Mise. 312,) 209) NYS 511) fate 216 
App. Div. 710 mem, 214 NYS 812 
mem (aff 243 N. Y. 558 mem, 154 NE 
604 mem) ]. 

58. Briggs v. Bergen, 23. N. Y. 
162; ,, Hagedorn-Merz Co. v., Burns, 
178 App. Div. 483, 485, 165 NYS 99; 
Colt v. Davis, 50 Hun 366, 3 NYS 
354; Carpenter v. Bell, 24 N. Y. Su- 
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per. 711; Halliday v. Barber, 38 Misc. 
116, 77 NYS 98. 

“On granting a motion for judg- 
ment, on the ground of the frivolous- 
ness of a pleading, the pleading ad- 
judged to be frivolous is not stricken 
out, but remains upon the record and 
becomes a part of the judgment roll. 
A judgment granted on the motion of 
frivolousness of a pleading is ren- 
dered on the pleading and not without 
it, and the pleading remains in the 
case.”  Hagedorn-Merz Co. vy. Burns, 
supra. 

Effect of granting motion to strike 
see infra § 1126. 

59. Business Men’s Realty Co. v. 
Comet Co., 152 App. Div. 941, 137 NYS 
823. See Wilson v. Birdsall, 189 App. 
Div. 398, 178 NYS 651 (denial of 
plaintiff’s motion for judgment does 
not affirmatively dispose of prior de- 
murrers to the complaint interposed 
by defendant). 

[a] Separate defense.—An order 
denying plaintiff's motion for judg- 
ment on the pleadings, consisting of 
the complaint and answer, does not 
preclude a subsequent demurrer to a 
separate defense on the ground of in- 
sufficiency, where it does not appear 
that the sufficiency of that defense 
was passed upon under the motion. 
Business Men’s Realty Co. v. Comet 
Co., 152 App. Div. 941, 187 NYS 823. 


60. Ansorge v. Kane, 244 N, Y. 
395, 155 NE 683. 
{a] For example, under Pract. 


Act § 277, defendant may answer aft- 
er motion for judgment on the plead- 
ings is denied, the practice being 
similar to the former practice in de- 
murrer. Ansorge v. Kane, 244 N. Y. 
395, 155 NE 683. 

61. James v. Rossia Ins. Co., 220 
App. Div. 404,.221 NYS 739 [aff 247 
N. Y. 262, 160 NE 364]. 

62. Tenorio v. Leyba, 30 N. M. 524, 
239 P 1034. 

[a] Reply to affirmative matter.— 
Overruling motion for default for 
failure to reply to affirmative matter 
in the answer and for judgment on 
the pleadings, such reply being on 
file at the time of acting on motion, is 
equivalent to prior permission of the 
court to file a reply. Tenorio v. Ley- 
ba, 30 N. M. 524, 239 P 1034. 

63. Grafton v. North-American 
Transp., etc., Co., 216 Ill. A. 262; Sins- 
heimer v. William Skinner Mfg. Co., 


54 Ill. A. 151; Wapello State Sav. 
Pank v. Colton, 143 Iowa 359, 122 NW 
[a] “When the court sustained 


plaintiff’s motion to strike said affi- 
davit from the files that was tanta- 
mount to ordering the same stricken.”’ 
Grafton v. North-American Transp., 
ete, Co.,.216 Wily Al 262.0260. 


64. Wapello State Sav. Bank v. 
Colton, 143 Iowa 359, 122 NW 149. 

[a] Formal entry not necessary.— 
“Nor do we think it material, in this 
case, that judgment of dismissal as 
to the twenty-five items was not 
formally entered. They had been 
stricken from the amended and sub- 
stituted petition, and were as com- 
pletely out of the case as though a 
formal judgment of dismissal had 
been entered.” Wapello State Sav. 
Bank vy. Colton, 143 Iowa 359, 367, 122 
NW 149. 

65. U. S.—Andrews v. Lytle, 27% 
F. (2d) 898. 

Ill.—Wyatt v. Headrick, 21 Ill. 158. 
See Selz v. Stafford, 205 Ill. A. 558. 
Compare Hughes vy. Eldorado Coal, 
ete; Con io TB: AM 259. 4 

Ind.—Guthrie v. Howland, 164 Ind. 
214; 73 NE 259. 3 

N. Y.—De Forest v. Baker, 24 N. Y. 
Super. 700, 1 AbbPrNS 34. 

Wis.—Farmers’, etc., Bank v. Saw- 
yer, 7 Wis. 379. 

[a] Elimination of issues.—(1) 
Striking of a pleading eliminates all 
issues raised by the stricken matter. 
Andrews v. Lytle, 27 F. (2d) 898. 
(2) Where a claim of set-off by de- 
fendant, sued by the trustee in bank- 
ruptey for restitution of funds of 
the bankrupt’s estate, was raised in 
amendment to the answer, which was 
stricken on motion, leaving the orig- 
inal answer standing as filed, no is- 
sue was before the United States 
district court on the right of defend- 
ant to set-off, Andrews v. Lytle, 
supra. 

[b] Perfecting judgment.—When 
a pleading is stricken, the opposite 
party proceeds to perfect judgment 
precisely as if no pleading had been 
put in. De Forest v. Baker, 24 N. Y. 
Super. 700, 1 AbbPrNS 34; Farmers’, 
etc., Bank v. Sawyer, 7 Wis. 379. 


Striking frivolous pleading in New | 


York see supra § 989. 
Right to amend see infra § 1134. 
66. Clark v. Jeffersonville, etc., R. 
Co., 44 Ind. 248; Colter v. Greenha- 


gen, 3 Minn. 126. See also supra § 
531 et seq. 

67. See supra § 1125. 

68. Baker v. Arctic Ditchers, 54 
Ind. 810. See also Appeal and Error 
§ 1726. 

69. Upper Canada Bank v. Ketch- 


‘um, 4 CanLJ 69. 


70. Indianapolis, Re CONG 
State, 37 Ind. 489. 

[a] Thus, where a paragraph of 
an answer has been properly stricken, 
as amounting to a general denial, 
which has been filed, this ruling can- 
not be made erroneous by a subse- 
quent withdrawal of the general de- 
nial. Indianapolis, etc. R. Co. v. 


etc., 


, 


§§ 1126-1130] 


and a motion to strike it is overruled, this is equiva- 


lent to granting leave to file it.74 


[§ 1127] bb. Restoration of Former Pleadings. 
Where an amended or supplemental pleading is 
stricken from the files the original pleading is re- 
stored,‘? and where a plea puis darrein continuance 
is stricken, the former pleas are restored.*3 

[§ 1128] cc. Annexed Instruments. 
struments are stricken by the striking of defenses to 
which they are annexed,** unless there remain un- 
stricken defenses wherein there is a reference to such 


instruments.75 


[§ 1129] dd. Effect on the Action. In the absence 
of a right to amend,’° an order striking a pleading or 
defense terminates the case so far as the material 
Where a claim of set-off is 
pleaded to a count of a declaration, and such count 


struck is econeerned.*7 


State, 37 Ind. 489. 

Effect on action see infra § 1129. 

71. McCollum v. Lougan, 29 Mo. 
451; McPherrin v. Lumbermen’s Sup- 
ply Co., 211 Mo. A. 385, 242 SW 136. 

[a] Illustration.—Where an 
amended answer and eross petition 
was not filed within ten days allowed 
by the court on sustaining a motion 
to make more definite and certain, 
but was filed a few days thereafter, 
the trial court’s refusal to strike it 
-out when asked to do so on that 
ground was tantamount to a finding 
that the delay was not unnecessary, 
within Rev. St. (1919) § 7232, requir- 
ing the suit to be prosecuted "without 
unnecessary delay, and was in effect 
a permission to have the few extra 
days in which to file. MecPherrin v. 
Lumbermen’s Supply Co., 211 Mo. A. 
385, 242 SW 136. 


72. Cal.—Spooner v. Cady, 4 Cal. 
Unrep. Cas. 539, 36 P 104; Boyer v. 
Crichton, (A.) 279 P 67% 


. Ga.—Bealle v. Day, 28 Ga. 435. 

Tll.—Hibernian Banking Assoc. v. 
True, 228 Ill. A. 194. 

Ind.—Hill v. Jamieson, 16 Ind. 125, 
79 AmD 414. 

Iowa.—Wapello State Sav. Bank v. 
Colton, 143 Iowa 359, 122 NW 149. 

Kan.—St. Francis Land, etc., Co. v. 
‘Rathburn, 84 Kan. 664, 114 P 862. 

Mo.—Miller v. Griswold, (A.) 241 
SW_ 986. 

N. M.—State v. Frenger, 278 P 208. 

N. Y.—Frank v. Bush, 2 NYCivProc 
250. “63 HowPr 282. 

“Leave was given to plaintiff to 
amend the declaration, but subse- 
quently this order was vacated and 
the amended declaration filed pursu- 
ant thereto was stricken. Defendant 
contends that without an order per- 
mitting the original declaration to be 
refiled or reinstated there is no dec- 
laration in the case. We are referred 
to no decisions supporting this con- 
tention. Cases discussing the effect 
of an amended declaration in relation 
to the original declaration as plead- 
ings are not in point. Weknow of no 
rule of practice which requires an 
order of refiling or reinstating an 
original declaration under such cir- 
cumstances.’”’ Hibernian Banking As- 
soc. v. True, 228 Ill. A. 194, 198. 

[a] Rule applied.—Even if plain- 
tiff’s first amended petition was a de- 
parture from the original petition, 
defendant having voluntarily ap- 
peared and demurred to it, the court 
erred in striking out the third amend- 
ed petition on the ground that it was 
a departure from the original peti- 
tion, where it pleaded the identical 
eause of action declared on in the 
first amended petition, since in, such 
case the original petition was functus 
officio, and the third amended peti- 
tion must be tested by reference to 
the first amended petition, even 
though defendant had previously ex- 
cepted to the court’s ruling, refusing 
to strike the first amended petition, 
and filed its bill of exceptions. Boyd 
v, St. Louis Brewing Assoc., 318 Mo. 
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is stricken, the stricken count carries with it the 


claim for set-off, as each count and the defense there-’ 


Annexed in- 


where there is 


[§ 1130] 
eral. 


1206, 5 SW (2d) 46. 

[b] Case resting on original plead- 
ing during vacation.—Where, without 
plaintiff's knowledge or consent, an 
amended petition was filed joining a 
third party, which on defendant’s mo- 
tion was stricken out, there was no 
abandonment of the case precluding 
plaintiff from filing a second amend- 
ed petition at the next term. Miller 
v. Griswold, (Mo. A.) 241 SW 986. 


73. Dinet v. Pfirshing, 86 Ill. 83. 

74 Schieffelin v. Hylan, 178 NYS 
652. 

75.  Schieffelin v. Hylan, supra. 

[a] For example, plaintiff's mo- 


tion to strike all the allegations con- 
tained in the separate affirmative de- 


|fenses referring to annexed docu- 


ments, including the fact of annexa- 
tion, effected, when granted, the 
striking of the documents” them- 
selves; but if reference to such docu- 
ments is stricken from one affirma- 
tive defense, if any reference remains 
to them in any other defense, the 
document itself cannot be stricken 
AAS Schieffelin v. Hylan, 178 NYS 

76. See infra § 1134. 

77. Wa—Paramore v. Continental 
Bank, etc., Co., 123 S 321. 

Mich. — Steel v. Judge eiintan Cir: 
GCt.,c133; Michs+695,.,95. INOW; 

Mo. —Sebastian County ae etc., 
Co. v. Fidelity Fuel Co., 317 Mo. 610, 
296 SW 154. 

Oh.—Stevens v.. White, 2 Oh. Dee. 
(reprint) 107, 1 WestLMonth 107. 

. C.—Burkhalter v. Townsend, 139 
Ss. %. 324, 1388 SE 34. 

[a]. Disposition as matter of law. 
—An order striking a cross petition 
serves the purposes of a formal judg- 
ment on demurrer where so treated 
by the parties, the order being in ef- 
fect a final disposition of defendant’s 
case on a matter of law. Sebastian 
County Coal, etc., Co. v. Fidelity Fuel 
Co., 317 Mo. 610, 296 SW 154. 

[b] Exception of no cause of ac- 
tion.—An action of the trial judge in 
striking from the petition of the cor- 
poration’s liquidator a claim for per- 
sonal judgment against certain stock- 
holders was in effect maintaining an 
exception of no cause of action there- 
to. Paramore v. Continental Bank, 
ete; -Cosaiuat) L23Sy321: 

[c] Similar to directed verdiet.— 
The result of an order striking out 
plea on motion is in no essential re- 
spect different from what it would 
have been had the judge directed the 
jury to render a verdict for plaintiff 
on a trial of the issue raised by such 
plea. Steel v. Judge Clinton Cir. Ct., 
133 Mich. 695, 95 NW 9938. 

[d] New summons following dis- 
missal of petition.—Where a petition 
has been stricken for want of veri- 
fication, the suit is dismissed and on 
verifying the petition a new sum- 
mons issues together with a new serv- 
ice thereof. Stevens v. White, 2 Oh. 
bay: (Reprint) 107, 1 WestLMonth 


to constitutes a separate and distinet cause of ac- 
tion.7® But if one plea of the general issue is strick- 
en, a notice of new matter thereunder may be consid- 
ered a notice under another plea which remains.’°® 
Under a statute providing for entering judgment for 
such amount, if any, of plaintiff’s claim as to which 
no defense is shown and letting the suit proceed as to 
the portion of the claim in dispute,®° the striking of 
.an affidavit of defense does not terminate the case 


contemporaneous leave to file an 


amended affidavit of defense as to part, followed by 
an actual filing of such affidavit.’ 

(b) Particular Allegations—aa. In Gen: 
Master stricken on motion cannot be consid- 
ered for any purpose.®? 


It is not necessary that al- 


fe] In Georgia an erroneous order 
on a motion to strike a pleading ren- 
ders nugatory all subsequent pro- 
ceedings based thereon. Burgess v. 
Calhoun Nat. Bank, 154 Ga. 193, 113 
SE 800; Goldberg v. Hammond, 37 
Ga. A. 726, 141 SW 817; Hadden v: 
Williams, 37 Ga. A. 464, 140 SE 797; 
Epps v. Anderson, 28 Ga. A. hee? ie 


SE 27; Dunson, etce., Co ais 

ae ‘Seed Co., 26.Ga. A. S85. "106 Sis 
78. Martin v. McLean, 49 Mo. 361. 

aan Whitehall v. Smith, 24 Ill. 
80. See statutory provisions. 
S1.-“Supreme Council Ci Bi Ee “‘v. 


Gallery, 278 Fed. 500, 501 [certiorari 
den 258 U. S. 620 mem, 42 SCt 272 
mem, 66 L. ed. 794 mem]. 

“The contention is made that the 
entering of the judgment for $1,079.91 
and interest terminated the contro- 
versy, and that no subsequent judg- 
ment could be rendered in the action. 
The position is not tenable. Section 
55 of the Illinois Practice Act (Hurd’s 
Rey. St, 1919, c. 110) provides for en- 
tering judgment for such amount, if 
any, of a plaintiff’s claim as to which 
no defense is shown by the affidavit 
of defense, leaving the suit thence- 
forth to proceed as to the part of the 
plaintiff’s demand in dispute. "While 
at the precise instant of the entry of 
the judgment the affidavit of defense 
had been stricken, it is apparent that 
the contemporaneous leave to file 
amended affidavit, followed on same 
date by actual filing of it, is quite 
sufficient to characterize the entire 
proceeding as one falling within the 
statutory provision.” Supreme Coun- 
cil C. B. L. v. Gallery, supra. 

82. Patton v. Tidwell, 17 Ala. A. 
663, 87 S 0624* °W.. T. Harlow Co. v. 
Sargent, 61 Fla. 263, 54 S 1003; Dietz- 
el v. New York, 218 'N. Y. 270, 112 NE 
720; Hallren Vv. Holden, 20 BoC 489, 
20 DomLR 336, 29 WestLR 802, q 
WestWkly 462. 

[a] Evidence cannot be admitted 
(1) in support of stricken allegations. 
Patton v. Tidwell, 17 Ala. A. 663, 87 
S 624 (in an action for. deceit in "the 
sale of an interest in a patent con- 
sisting of false representations, 
where an allegation that defendant 
guaranteed that a big dividend would 
be paid on plaintiff's interest had 
been stricken, evidence that the pat- 
ent adventure had not brought in any 
dividend was improper). (2) Defend- 
ant cannot introduce in evidence a 
count of a declaration which has been 
stricken on defendant’s motion. W. 
T. Hadlow Co. v. Sargent, 61 Fla. 263, 
54 8S 1003. (3) In assumpsit, where 
defendant had a special count of the 
declaration stricken out on motion, 
which left only the common counts, it 
was not error to exclude such special 
count, offered in evidence by defend- 


ant. W. T. Hadlow Co. v. Sargent, 
supra 

Matter Geniouen on demurrer see 
supra § 5 


Right to amend see infra § 1134. 
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legations which have been ordered stricken should 
be literally taken out of the pleading, but they may be 
treated as though they did not appear there.*? 

An order striking 
out one count of a pleading does not strike out sub- 
sequent language relating to unstricken counts ;** nor 
does the striking of one paragraph operate to strike 
exhibits incorporated by reference in a different 
a count from one 
pleading does not operate to strike it from another 


Different counts or paragraphs. 


paragraph.*® The striking of 


pleading not attacked.*® 


Striking of mere surplusage will not affect the 


pleading.*? 


[§ 1131] bb. Right. To Proceed with Trial. If 
only an unessential portion of a pleading is stricken 
the case may go to trial on what is left.*® 

[§ 1182] (4) On Motion To Make More Definite 
and Certain. The granting of a motion to make more 
definite and certain does not require the pleading of 
evidentiary matters ;*® nor does it preclude the show- 
ing of further details coming to the knowledge of the 

'pleader at a subsequent time.®® Under a statute pro- 


83. King v. Bell, 13 Nebr. 409, 14 


NW 41; Jackson v. Belknap, 7 Johns. 
(N. Y.) 300. 

S4> Baltimores ete. — R. ~iCo. eM 
Whitehill, 104 Md. 295, 64 A 1033. 


[a] Tllustration.—Where, in an ac- 
tion against a carrier for negligence 
in receiving and transporting cattle, 
the declaration contained five counts, 
and immediately following the fifth 
count it stated, ‘‘Whereby, on each of 
several occasions, by reason of the 
premises, said cattle failed to reach 
the Union Stockyards in time for the 
market on the respective days of de- 
livery’—thus distinctly connecting 
the loss sustained and the damages 
claimed with the negligence alleged 
in each of the counts in the declara- 
tion, an order striking out the fifth 
count did not have the effect of strik- 
ing out the statements following it. 
Baltimore, etce., R. Co. vy. Whitehill, 
104 Md. 295, 64 A 1033. 

85. Travelers’ Protective Assoc. v. 
Fawcett, 56 Ind. A. 111, 104 NE 991. 

86. Matthews v. Quaintance, 200 
Iowa 736, 742, 205 NW 361. 

“Simply stated, the question is 
whether when, in the three different 
pleadings, the same cause of action 
is pleaded, and the court by motion 


strikes two of them on the ground | 


that they cannot be joined in the 
action pending, such a ruling would 
strike out the allegations in the third 
pleading not thus attacked by the 
motion. We feel that we cannot so 
hold.” Matthews v. Quaintance, su- 


pra. 

.{a] Two out of three.—Striking of 
demand for accounting from two 
pleadings in a mechanic’s lien fore- 
closure action as an improper joinder 
did not strike it from the third plead- 
ing not thus attacked. Matthews v. 
gueitanes, 200 Iowa 7386, 205 NW 
361. : 

87. Maddox v. Craig, 80 Tex. 600, 
16 SW 3828; Nash v. George, 6 Tex. 
234; Wood v. Security Petroleum Co., 
(Tex. Civ. A.) 282 SW 943. 

88. Gainesville, ete, Electric R. 
Co. v. Austin, 127 Ga. 120, 56 SE 254; 
Mumford v. Keet, 154 Mo. 36, 49, 55 
SW 271; B. Roth Tool Co. v. Champ 
Spring Cod., 122 Mo. A. 603, 99 SW 827. 
But see Vargas v. Cruz, 32 Porto 
Rico 422, 424 (where the court said 
that, if a motion to strike prevails, 
“the complainant must amend or 
judgment for the defendant will fol- 
low. The modern practice is univer- 
sally to require a new pleading, a new 
clean paper... even if the stricken 
matter still leaves a_ traversable 
complaint”). 

. a part of a pleading is ad- 


: PLEADING 


[$§ 1130-1134 


viding that recitals and conclusions in a pleading 
shall be deemed allegations of the facts necessary to 
support them, subject to the right of the adverse par- 
ty to require on motion that the facts be set forth, 
the overruling of a motion to make the pleading more 
specific is tantamount to holding that the pleading 
is already sufficiently specific to state the facts relied 
on to support the recitals and conclusions.°? 

[§ 1133] (5) On Motion To Have Pleading De- 
clared True and Confessed. An order sustaining 


plaintiff’s motion to have the petition declared true 


nial thereof.?# 


nied.! 


judged insufficient, but there remains 
enough to constitute a good petition 
or answer, the issues so remaining 
must be tried just as if the parts 
eliminated had never been embodied 
in the pleading.” Mumford v. Keet, 
supra. 

[a] One ccunt.—A plaintiff who 
sues to recover damages for a person- 
al injury may embrace in his petition 
two or more separate counts, setting 
forth different accounts of the man- 
ner in which he was injured, so as 
to meet any anticipated variations in 
the proof which may be adduced at 
the trial; and a judgment striking 
one of the counts, on the ground that 
no cause of action is therein stated, 
will not be a bar to his prosecution 
of the suit upon another count in his 
petition. Gainesville, ete., Electric 
Ae v. Austin, 127 "Ga, 120, 56 SH 


[b] Where a third amended peti- 
tion states. a cause of action after 
portions thereof have been stricken 
out on defendant’s motion, plaintilf 
is entitled to go to trial on what is 
left, notwithstanding Rev. St. (1899) 
§ 623, providing that, if a third pe- 
tition, answer, or reply be filed or ad- 
judged insufficient, on demurrer, or 
the whole or some part thereof be 
stricken out, the party filing such 
pleading shall pay treble costs, and 
no further petition, answer, or reply 
shall be filed, but judgment shall be 
rendered, since that act applies only 
where a cause of action does not 
remain after striking out the objec- 
tionable parts. B. Roth Tool Co. v. 
Champ Spring Co., 122 Mo. A. 603, 99 
SW 827. See to same effect B. Roth 
Tool Co. v. Champ Spring Co.,; 146 Mo. 
A. 1) 123 SW 513), 

T8LISi 9G, 


89. Epstin v. 
827, 58° SH L013. 

90. Hart v. Lincoln: Nati "LL. Ins. 
Co., 144 Minn. 155, 174 NW 740. 

[a] Specific instances of unlawful 
practices.—In an action for breach 
of plaintiff's agency contract with 
defendant insurance company, an or- 
der requiring defendant to make its 
answer more definite and certain, by 
pleading specific instances of plain- 
tiff's unlawful practices known to and 
relied on as justification for canceling 
the contract, did not preclude it from 
showing other instances subsequently 
coming to its knowledge. Hart v. 
Lincoln Nat. L. Ins. Co., 144 Minn. 
155, 174 NW 740. 

91. See statutory provisions. 

92. Terre Haute, ete., Tract. Co. v. 
Phillips; 19” Ind: "374, 380, 132° NE 
740; Payne v. Shelton, 78 Ind. A. 
123, 134 NE 918; Lake Erie, etc., Co. 


Berman, 


and confessed precludes defendant from filing a de- 


[§ 1134] 13. Amending and Pleading Over®*—a. 
Right to Amend. 
pleading®® and motions to strike®® are statutory sub- 
stitutes for demurrers, the rules governing the right 
or privilege of amending after demurrer sustained,®* 
or of pleading over after demurrer overruled,®* apply 
where the motion is or should be granted®® or de- 
As a general rule the court may, in its disere- 
tion, either allow or disallow an amendment,” or ei- 


Since motions for judgment on the 


v. Molloy, 78 Ind. A. 72, 134 NE 913, 
S15 


“A statute now provides that recit- 
als and conclusions in a pleading shall 
be deemed an allegation of the facts 
so recited and of the facts necessary 
to sustain such conclusions, so far 
as they are ‘necessary to the suffi- 
ciency of such pleading,’ subject to 
the right of the adverse party, by mo- 
tion, to require that the facts to sus- 
tain the conclusions shall be set out. 
§ 343a Burns’ Supp. 1921, Acts 1915 
Di wos: This can only mean. that 
where a proper motion to make the 
pleading more specific by setting out 
the facts is duly made, and is over- 
ruled, the pleading must be regard- 
ed as already stating specifically the 
facts relied on to support the con- 
clusions to which such motion was 
addressed. And as so understood ap- 
pellant was not harmed in this in- 
stance by the ruling on its motion,” 
Terre Haute, etc., Tract. ‘Co. v. Phil- 
lips, supra [quot Lake Erie, ete. Co. 
v. Molloy, supra]. 

93. Jackson v. Moody, 177 Ky. 844, 
198 SW 233. 

[a] Damages only remaining is- 
sue.—Where plaintiff's motion for an 
order, adjudging the petition true and 
confessed, was sustained, and the 
order was never set aside, defendant 
is not thereafter entitled to file an 
answer, denying the allegations of 
the petition, but the only question for 
consideration is the amount of plain- 
tiff's damage, the action being one for 
personal injuries. Jackson v. Moody, 
177 Ky. 844, 198 SW 2338. 

94, Amendments generally see su- 
pra § 581 et seq. 

95. See supra § 945. 

96. See supra §§ 975, 1018. 

97. See supra §§ 562-566. 

‘98. See supra §§ 567-570. 

99. See cases infra notes 2, 3. 

1. See cases infra notes 2, 3. 

2. Cal.—Hale v. Gardiner, 186 Cal. 
661, 200 P 598; Chatfield v. Williams, 
85 Cal. 518, 24 P 839. 

Fla.—Armstrong v. Seaboard Air 
Line R. Co., 85 Fla. 126, 95 S 506. 

Ga.—Benton- Shingler Co. v. Mills, 
13 Ga. A. 632, 79 SE 755. 

lowa.—Swartzendr uber v. 
205 Iowa 882, 218 NW 62. 

Minn.—Towne v. Dunn, 118 Minn. 
143, 136 NW 562; St. Cloud First Nat. 
Bank v. Lang, 94 Minn. 261, 102 NW 

Mont.—Bryant v. Davis, 22 Mont. 
534, 57 -P- 143. 


Nev.—California State! TeliiCoiev, 
eo 1 Nev. 150. 
N. Y.—Hlectric Regulator Mfg. 


Corp. v. American Mechanical Lab- 
oratories, Inc., 225 App. Diy. 37, 232 


iS SS ee ee ee ee ae ee a ee eee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number, 


Polke, — 


- 


§ 1134] 


ther grant or refuse the privilege of pleading over,® 
as the case may be, after the motion has been made; 
but some statutes authorizing pleading over after de- 
murrer sustained have been held not applicable where 
the pleading has been actually stricken out on mo- 


NYS 220; Frenkel v. L’Urbaine F. 
Ins. Co., 222 App. Div. 299, 226 NYS 
322; Sutton v. Duntley, 205 App. Div. 


660, 199 NYS 588; New York Cons. 
R. Co. v. New York, 204 App. Div. 171, 
197 NYS 387; Brodsky v. Rieser, 195 
App. Div. 557, 186 NYS 841; -Schleiss- 
ner v. Goldsticker, 135 App. Div. 435, 
120..NYS_.333;,,;Burrall vi..Moore,.12 
N. Y. Super. 654; Framingham Trust 
Co. v.. Villard, 74 Misc. 204, 183. NYS 
823; Sharp v. Sharp, 145 NYS 386. 

ve as C.—Gilchrist v. Kitchen, 86 N. 


Oh.—Greene v. Louisville, ete, R. 
Co., 25 OhNPNS 237. 

Okl.—Mires v. Hogan, 79 Ok]. 233, 
f'92) P* Site 

Pa.—Franklin Sugar Refining Co. 
v. Howell, 274 Pa. 190, 118 A 109; 
Tyrie. Vv. City Bank; 29 -Pa. Dist. 723; 

Philippine.—U. S. v. The Steamship 
Tean, 28 Philippine 188. 

Wash.—Stiles v. Pantages Theater 
Co., 146 Wash. 684, 264 P 991. 

Wis.——Guth v. Lubach, TZ Wiss. 131, 
40 NW 681. 

B. C.—Arbuthnot v. Victoria, 18 B. 
C. 35, 9 DomLR 564, 23 WestLR 563, 
4 WestWkly 145.7 

Man.—Kilgour v. St. John, 37 Dom 
LR 118, [1917] 2 WestWkly 1232. 

[a] On motion for judgment on 
pleadings (1) an amendment may be 
allowed to defeat the motion, al- 
though such motions are not looked 
upon with favor. Mires v. Hogan, 79 
Ok1, 233; 192 P’811. (2) “If it appears 
on plaintiff's motion for a judgment 
[on the pleadings] that the defend- 
ants have failed to fully or correctly 
state their defense, they should be 
allowed to amend their answer.” 
Hale v. Gardiner, 186 Cal. 661, 665, 
200 P 598. (3) Plaintiff may be al- 
lowed to amend after defendant has 
moved for judgment on the pleadings 
and objected to the introduction of 
evidence on the ground that the com- 
plaint did not state a cause of action. 
California State Tel. Co. v. Patterson, 
1 Nev. 150. (4) The court, in giving 
judgment for plaintiff on the latter’s 
motion to strike defendant’s answer 
as frivolous, which was treated as a 
motion for judgment on the plead- 
ings, had power to give defendant an 
opportunity to amend. Sutton .v. 
Duntley, 205 App. Div. 660, 199 NYS 
588. (5) Where the complaint at- 
tempted to allege assault by defend- 
ant in starting his automobile while 
plaintiff had hold thereof, but was de- 
fective for failure to allege that the 
act was either intentionally or know- 
ingly or willfully done, the court, in 
granting defendant’s motion for 
judgment on the pleadings, should 
have granted plaintiff leave to amend 
the complaint. Brodsky v. Rieser, 
195 App. Div. 557, 186 NYS 841. (6) 
In an action between Indians, brought 
to the supreme court, where it is de- 
termined on defendant’s motion for 
judgment on the pleadings, under 
Code Civ. Proc. § 547, that plaintiff's 
complaint is insufficient, in not neg- 
ativing jurisdiction of the peacemak- 
ers’ court, plaintiff will be given an 
opportunity to amend the complaint, 
so as to show by affirmative allega- 
tions that the case is within the ju- 
risdiction of the supreme court. Mul- 
kins v. Snow, 106 Misc. 556, 175 NYS 
41 [aff 189 App. Div. 923 mem, 178 
NYS 905 mem (app dism 229 N. Y. 606 
mem, 129 NE 926 mem, and aff 232 
Nee? 4.700133 IN 23) C7) -Acougt 
ruling that it lacks the power to 
allow amendment after judgment on 
the pleadings is erroneous. Gilchrist 
v. Kitchen, 86 N. C. 20. 

{b] On motion’ to strike an amend- 
ment may be denied in the court’s 
discretion. Towne v. Dunn, 118 Minn. 
1435-136 NYS)'5623— St. Cloud First 
Nat. Bank v. Lang, 94 Minn. 261, 102 


PLEADING 


tion.+ 


NW 700. 

[c] On motion to strike affidavit 
of illegality.—‘‘A judgment striking 
a defense to the foreclosure of a 
mortgage, upon the ground that it 
was filed without leave of the court 
and after the original affidavit of 
illegality had been filed, does not 
preclude the defendant from offering 
and having allowed at a subsequent 
term of the court an amendment to 
the affidavit of illegality, setting up 
the same defense that he sought to 
raise in the amendment previously 
stricken.” Benton-Shingler Co. v. 
Mills, 13 Ga. A. 632, 79 SE 755. 

[d] Unverified plea.—Where plain- 
tiff does not object to an unverified 
plea at the first term, but moves to 
strike it at a subsequent term, de- 
fendant has a right to amend by veri- 
fying the plea. Kittle v. Brown, 28 
aa. A. 212, 110 SE 740. To same ef- 
fect. Bland v. Bird, 134 Ga. 74, 67 
SE 427; Ward v. Frick Co., 95 Ga. 804, 
22 SE 899. 

{e] To correct form.—In an action 
for an accounting, where the striking 
out of eertain allegations leaves the 
complaint sufficiently definite, but 
disconnected and not in good form, 
plaintiff should have leave to serve an 
amended complaint so as to make the 
allegations not stricken out clear and 
connected. Bradley v. Sweeny, 120 
App. Div. 318, 105 NYS 298; Bradley 


Lee Sweeny, 120 App. Div. 315, 105 NYS 


[f] Duty to amend.—A plea which 
contains two defenses to one cause 
of action, one of the defenses being 
inapplicable, should be amended on 
motion to strike that portion which is 
inapplicable. Armstrong v. Seaboard 
Air Line R. Co., 85 Fla. 126, 95 S 506. 

{g] Abuse of discretion not shown 
in denying motion to amend answer 
after it was struck as sham. Towne 
v. Dunn, 118 Minn. 143, 1386 NW 562. 

{h] In Saskatchewan, where the 
court ordered a defense struck out 
unless defendant complied with an 
order to produce certain documents 
within ten days, and defendant did not 
so comply because he was in Europe, 
but before judgment was actually 
signed against defendant he returned 
from Europe and asked leave to rem- 
edy his default, such leave being 
asked on the very return day of plain- 
tiff’'s motion for judgment for default, 
defendant was allowed to remedy his 
default on terms. Keay v. Brunner, 
25 WestLR 500. 

3. Cal.—Fitzgerald v. Neustadt, 91 
Cal. 600, 27 P 936; Bergerow v. Par- 
ker, 4 Cal. A. 169, 87 P 248. 

Iowa.—Snyder v. Phillips, 66 Iowa 
484, 24 NW 7. 

Mont. Ee v. Johnson, 17 Mont. 
469, 43 P 631 

N. Y.—McCarthy v. Fitzgerald, 139 
NYS 950; Peo. v. Hyman, 136 NYS 
145; Fales v. Hicks, 12 HowPr 153. 

N. C.—Bernhardt v. Dutton, 146 N. 
C. 206, 59 SE 651; Morgan v. Harris, 
141 N. C. 358, 54 SE 381. 

[a] Answer over.— Where plaintiff 
moved for judgment on the ground 
that defendants’ demurrer to the com- 
plaint was frivolous, the court, on 
holding the complaint sufficient, had 


power to permit defendants to an- 
Swer over. Peo. v. Hyman, 136 NYS 
145. 

[b] Plaintiff pleading over.— 


Where defendant moves for judgment 
on the pleadings consisting of the 
complaint and a demurrer thereto, 
the court, in granting the motion, 
may permit plaintiff to plead over as 
if the cause had been brought on for 
hearing on the demurrer. McCarthy 
v. Fitzgerald, 139 NYS 0. 

{c] Abuse of discretion not shown. 
—In an action to recover lumber or 
the value thereof, it was not an abuse 
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If no meritorious cause of action or defense is 
shown, the privilege of amending will ordinarily be 
denied,® as where the pleadings struck would be in- 
sufficient even by amendment.® 


of discretion, on motion for judgment 
by defendant on his counterclaim on 
plaintiff's failure to reply thereto, 
for the court to permit plaintiff then 


to reply, and overrule the motion. 
Bernhardt v. Dutton, 146 N. C. 206, 
59 SE 661. 


4. Guthrie v. Howland, 164 Ind. 
214, 73 NE 259; Clark v. Jefferson- 
ville, ete., R. Co., 44 Ind. 248. 

{a] For the reason that ‘when a 
pleading is stricken out, it cannot 
be amended, for it is out of the rec- 
ord.” Clark v. Jeffersonville, etc., 
R. Co., 44 Ind. 248, 264 [quot Guthrie 
Hee Howland, 164 Ind. 214, 223, 73 NE 


9]. 

[b] When a demurrer is sustained 
to a pleading, the party has a right 
to amend, but when a pleading is 
stricken out, it cannot be amended for 
it is out of the record. Clark v. Jef- 
fersonville, etc., R. Co., 44 Ind. 248. 

FeV En Missouri, a statute provid- 
ing that, if a third petition, answer, 
or reply is filed or adjudged insuffi- 
cient on demurrer or the whole or 
some part thereof is stricken out, the 
party filing such pleading shall pay 
treble costs and no further petition, 
answer, or reply Shall be filed, but 
judgment shall be rendered, does not 
apply where a motion to strike out 
portions of a third amended petition 
is sustained, leaving sufficient allega- 
tions to constitute a cause of action, 
since the statute applies only when 
a motion or demurrer destroys the 
pleading. B. Roth Tool Co. v. Champ 
Spine Co., 122 Mo. A. 608, 99 SW 


5. Morrison-Trammell Brick Co. v. 
McWilliams, 127 Ga. 159, 56 SE 306; 
Cooney v. Murdock, 54 Mo. 349; Mitch- 
ell v. Dunmore Realty Cos 132 App. 
Div. 180, 116 NYS 812; Oswego v. Peo- 
ple’s Gas, ete .Cox 116 Misc. 354, 190 
NYS 39; Burrall v. Bowen, 21 HowPr 
ONY ne US Acynneicmvis Chase, Code 
RepNS (N. Y.) 141; See ues v. Gates, 
87 Wis. 395, 58 NW 74 

[a] Answer.—If a nes of a 
plea or answer is stricken upon a rul- 
ing made that it is without merit, 
this is res judicata if an amendment 
setting up substantially the same 
defense is tendered at a later date; 
but, if such part of a plea or an- 
swer is stricken on special demurrer 
on the ground that the allegation is 
not sufficiently specific, this does not 
prevent the tendering of an amend- 
ment to the answer at a later date, 
setting up the defense with suffi- 
cient specification. Morrison-Tram- 
mell Brick Co. v. McWilliam, 127 Ga. 
159, 56 SE 306. 

[b] Complaint.—Where it appears 
on motion for judgment on the plead- 
ings that plaintiff is not in any event 
entitled to maintain the action, the 
court is not justified in exercising its 
discretion to permit the service of 
an amended complaint. Oswego v. 
People’s Gas, etc., Co. of Oswego, 
116 Misc. 354, 190 NYS 39. 

{[c] Three complaints without stat- 
ing cause of action.—Where defects 
in a second amended complaint have 
been pointed out by the court, and 
allegations essential to a cause of 
action indicated, and another amended 
complaint is served substantially the 
same, it may fairly be inferred that 
facts enabling plaintiff to state a 
cause of action do not exist, and it 
is an improper exercise of discrétion 
to permit a further amendment on 
granting motion for judgment on the 
pleadings. Mitchell v. Dunmore Real- 
, Co., 132 App. Div. 180, 116 NYS 

6. Harper vy. Tennessee Chemical 
Co., 37 Ga. A. 433, 140 SE 408. , 

[a] Belated answer or plea.—(1) 
Where defendant files a belated plea 
to the merits before entry of judg- 
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Original pleading may be considered as it existed 
before granting a motion to strike in order to deter- 
mine whether there is ground for permitting amend- 


ment.? 


Frivolous motion may deprive the moving party of 


the right to plead further. 


Compelling acceptance of amendment. An amend- 
ment made by one party under order of court may be 
such that he cannot compel the other party to accept 


it? 


[§ 1135] b. Compulsory Amendment. Depending 
on the construction given the particular statute gov- 
erning the case?° the court may! or may not!” com- 
pel an amendment on the motion to strike. 

[§ 1136] c. Sufficiency of Amendment. While the 
court may permit reinsertion of stricken matter,?? 
in the absence of such permission a party cannot re- 
file a pleading substantially identical with that strick- 
en,'* or containing matter previously rejected.t> Ob- 


ment ‘in default,’? defendant is re- 
Stricted to defenses entered except 
by way of amendment, but, if plead- 
ings cannot even by amendment be 
made to serve, defendant cannot, on 
their being stricken, substitute new 
defenses as though none had been 
filed. Harper v. Tennessee Chemical 
Co., 37 Ga. A. 433, 140 SEH 408. (2) 
Where traverse to service and plea 
in abatement filed by defendant have 
been stricken and demurrer to plain- 
tiff’'s petition overruled, but no an- 
swer filed, defendant cannot, under 
Civ. Code (1910) § 5653, file a belated 
answer to the merits of the case in 
lieu of pleadings previously filed and 
stricken, notwithstanding failure of 
plaintiff to enter judgment of ‘in de- 
fault” before attempted filing of new 
pleas by defendant. Harper y. Ten- 
nessee Chemical Co., supra. 

.7 Park v. Jones, 20 Ga. A, 38, 92 
SE 396. 

8. See case infra this note. 

[a] Motion held not frivolous 
within rule.—Wass v. Vickery, (Okl.) 
278 P 336. 

9. Palma v: North Hempstead, 170 
App. Div. 512, 156 NYS 468. 

[a] Default under order.—(1) 
Where there was a demurrer to the 
original complaint, and after service 
of an amended complaint an order 
was made requiring plaintiff, within 
twenty days, to serve further an 
amended complaint making certain 
allegations more definite and certain, 
and separately stating and numbering 
the causes of action embraced in the 
complaint, not appealed from, an or- 
der granting a motion that defend- 
ant be required to accept a further 
amended complaint, served after de- 
fault, and not conforming to the or- 
der requiring it to be served, was in- 
advertent, since plaintiff could not, 
as a matter of right, require his 
amended complaints to be accepted. 
Palma v. North Hempstead, 170 App. 
Div. 512, 156 NYS 468. (2) Where 
plaintiff ‘defaulted under an order re- 
quiring it to file a further amended 
complaint, the way out was to move 
to open the default, showing some 
reasonable excuse, and to present fur- 
ther amended complaints as required 
by the order. Palma v. North Hemp- 
stead, supra. 


10. See statutory provisions. 
11. See cases infra this note. 
[a] In Florida, under a _ statute 


providing that, if any pleading be so 
framed as to prejudice, embarrass, or 
delay a fair trial, the opposite party 
may move to strike out or amend 
such pleading and the court shall 
make such order as it sees fit, the 
court may order compulsory amend- 
ment where the pleading interferes 
with a fair trial. Bedell v. Jackson- 
Wille. Mract..€o., 69 Pla..217,) 6% S 
859; Southern Home Ins. Co. y. Put- 
nal, 57 Fla. 199, 49 S 922. 
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[§§ 1134-1137 


taining leave to amend after striking of matter from 
a pleading precludes the pleader from thereafter com- 
pelling reinstatement of such matter.1® 


Substantial compliance with an order requiring 


amendment is sufficient.1* 


Greater damages may be claimed in an amended 


petition. 


Defense purposely withheld cannot be inserted in 
an amended answer following striking of the orig- 


inal answer as frivolous.?® 


ment.?° 


[b] Appropriate order may be 
made “even though the motion be not 
entirely appropriate in its terms.” 
Southern Home Ins. Co. v. Putnal, 57 
Fla. 199, 217, 49 S 922 [quot Bedell 
v. Jacksonville Tract. Co., 69 Fla. 
217, 222, 67 S 859]. 

12. See cases infra this note. 

[a] Thus under a statute provid- 
ing that, when a complaint, answer, 
or reply shall be adjudged insuffi- 
cient or the whole or some part there- 
of stricken on motion, the proper 
party may file a. further like plead- 
ing within such time as the court 
shall direct, and, in default thereof, 
the court shall proceed with the cause 
as if no such original pleading had 
been filed, the court, after striking 
out part of a complaint or answer 
and leaving sufficient to state a cause 
of action or defense, cannot require 
(1) plaintiff (Ozella v. Roberts, 25 N. 
M, 374, 1838 P 406; Ferrear v. Roberts, 
25 N. M. 3738,.183 P 406; Bissetti v. 
Roberts, 25 N. M. 365, 183 P 403) 
(2) or defendant (Munford v. Keet, 
154 Mo. 36, 55 SW 271) to file an 
amended pleading or have judgment 
entered against him. 


13. Madden vy. Glathart, 115 Kan. 
796,224 P ate But see Hallren vy. 
Holden, 20 B 20 DomLR 336, 


Cin 48 

29 WestLR 802, ? WestWkly 462 
(an order striking paragraphs from 
a pleading precludes their insertion 
in an amended pleading). 

[a] In furtherance of justice, the 
court may permit reinsertion of al- 
legations previously stricken from a 


pleading. Madden vy. Glathart, 115 
Kan. 796, 224 P 910. 
14. Wilton v. St. Johns County, 


(Fla.) 123 S 527. 

“Where court granted motion to 
strike answer, regardless of whether 
court’s action thereon was correct 
or not, counsel were not authorized 
to attempt to refile pleading which 
was practically identical with one 
stricken.” Wilton vy. St. Johns Coun- 
ty, supra. 

15. Sofianopoulo v. Standard Com- 
mercial Tobacco Co., 182 App. Div. 
914, 169 NYS 222. 

[a] Thus, where motion to strike 
out two paragraphs of a complaint 
was granted, and defendant was di- 
rected to serve an amended complaint, 
all that he had a right to do was to 
serve an amended complaint identi- 
cal with the original save for omis- 
sion of the stricken paragraphs, and 
he could not serve an entirely new 
complaint, containing restatement of 
a paragraph stricken; and, in event 
of his so doing, defendant if assent- 
ing to filing of a new complaint, is 
entitled to have the substituted par- 
agraph stricken. Sofianopoulo — v. 
Standard Commercial Tobacco Co., 182 
App. Div. 914, 169 NYS 222. 

16. State v. Silver Bow County 
Dist. Ct, #57, Mont, 3115, 188) P1377, 


[§ 1137] d. Time and Waiver. 
should be deemed leave to amend in the existing stage 
of the action.?! Whether or not an amendment is in 
time in any particular instance will depend upon the 
particular facts and circumstances involved.?? 

Failure to apply for leave to amend may be deemed 


Amending amendment. An insufficient amendment 
may, in a proper ease, itself be subject to amend- 


Leave to amend 


[a] _He thereby abandons his for- 
mer pleading and acquiesces in the 
ruling of the court, and the original 
pleading becomes functus officio, and 
the pleader cannot thereafter com- 
pel reinstatement of the matter 
stricken because nothing remains to 
which the stricken matter could be re- 
stored. State v. Silver Bow Coun- 
ty Dist. Ct., 57 Mont. 315, 188 PB 1387. 

17. Bedell v. Jacksonville Tract. 
Co., 69 Fla. 217, 67 S 859. 

fa] Illustration.—An amendment 
on order to make more definite and 
certain should not be stricken, or 
the cause abated or dismissed, as for 
failure to comply with an order re- 
quiring an amendment, where it does 
not appear that the insufficiency of 
the amendment was due to a plain 
disregard of the order and where it 
is at least a substantial compliance 
therewith. Bedell _ v. Jacksonville 
Tracts “Coy; 691 Blawg 72.67 iSasoo0s 

18. Paducah Cooperage Co. v. Cot- 

ton Plant Stave Co., 195 Ky. 114, 241 
SW. 826. 
Stedeker v. Bernard, 10 Daly 
(N. Y.) 466 (one whose answer has 
been struck out as frivolous should 
not afterward be permitted to state 
another defense knoOwn to him when 
he filed his frivolous answer, and 
purposely withheld). 

20. Bedell v. Jacksonville Tract. 
Co.,,69 Fla. 217, 67 SE 859. 

[a], Where compulsory amendment 
on order following motion to make 
more definite and certain is not suf- 
ficiently definite, further amendments 
may be ordered. Bedell v. Jackson- 
ville Tract. Co., 69 Fla. 217, 67 S 859. 

21. Ross_v. Dinsmore, 12 AbbPr 
(N., ¥.). 4,,20, HowPr 328 

22. See cases infra this note. 

[a] Amendment in time.—Where 
the court had stricken defendant’s 
counterclaim for his failure to com- 
ply with the order requiring him to 
paragraph it, it was error to refuse 
to permit him at the next term and 
before judgment was rendered to file 
a plea setting up the same counter- 
claim properly paragraphed in con- 
formity with the court’s order. Pool 
v. Pool, 189 Ky. 504, 225 SW 3638. 

[b] Abuse of discretion to refuse. 
—(1) A plea tendered at the next 
succeeding term after a former plea, 
stating the same facts, had been 
stricken for failure.to comply with 
the court’s order to paragraph it, and 
before the rendition of judgment in 
the action, was not tendered too late, 
and it was an abuse of discretion to 
refuse to receive it. Pool v. Pool, 
189 Ky. 504, 225 SW 363. (2) Where 
it did not appear that defendant 
would be unable to state a defense, 
his motion for leave to amend, made 
immediately after rendition of judg- 
ment on the pleadings, was improper- 
ly denied as_coming too late. Han- 
cock v. Luke, 46 Utah 26, 148 P 452. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1137-1140] . 


a waiver of the privilege and judgment may be en- 


tered.?8 
Extension of time. 


exercise of diseretion.?4 


[§ 1138] e. Effect of Amendment on Motion. Due 
and proper amendment of a pleading necessitates dis- 
But if it is evi- 
dent that no amendment can help, the motion may be 


missal of a motion attacking it.?> 


granted at once.?° 


Mere unexercised power to amend will not defeat 


the motion.?7 


Renewal of motion. Ifa pleading is amended after 
a motion to strike has been filed, the motion must 
be renewed if the pleading is still deemed objection- 


Where the time for leave to 
amend after motion to strike particular paragraphs 
of the complaint is in the diseretion of the court, the 
court may permit amendment after expiration of the 
time allowed and even though there has been no pre- 
vious application for extension, this being a further 
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a. In General. 


of amendment?? 


[49°C FY 9 


[§ 1139] 14. Final Judgment on the Pleadings— 
At common law a judgment on the 
pleadings is called “nil dicit,”?® and when plaintiff 
fails to file any pleading which he is required to file, 
judgment of non prosequitur, or “non pros” may be 
rendered against him.®° 


Failure to exercise the right 
justifies entry of a default judg- 


ment.?2, In rendering the judgment the court should 


indicate its disposition of a prior motion to strike.*® 


[§ 1140] b. On Whose Motion Rendered. In the 
absence of statutes or rules so permitting,** ordina- 
rily judgment cannot be entered for defendant on 
plaintiff’s motion for judgment on the pleadings, the 


court being empowered to do no more than grant or 


deny plaintiff’s motion.®® 


But even though the mo- 


tion is brought on by plaintiff, judgment may be ren- 


able, since the original motion no longer applies.?° 


[ec] Estoppel not shown.—A judg- 
ment, unexcepted to, striking a para- 
graph of the answer setting up as 
an estoppel a judgment in disposses- 
sory proceedings under Civ. Code 
(1910) §§ 5885-5388, while that judg- 
ment was on review in the court of 
appeals, did not estop defendant from 
amending the answer in such man- 
ner as to set up the judgment in the 
dispossessory proceedings as an es- 
toppel after that judgment was af- 
firmed by the court of appeals and 
the judgment of the reviewing court 
made the judgment of the trial court, 
and the court erred in striking the 
amendment. Garrick v. Tidwell, 151 
Ga. 294, 106 SE 551. 

23. Cal.—Minor v. 28 
CAI AY'S68, 1 152°P* 737: 

Ga.—Kittle v. Brown, 28 Ga. A. 212, 
110 SE 740. 

Iowa.—Chase v. Wright, 116 Iowa 
555, 90 NW 357. 

N. Y.—-Kingsbury v. Anderson, 162 
NYS 730; Schmid y. Arguimban, 46 
HowPr 105. 

Que.—Tessier v. Desroches, 62 Que. 
Super. 327, 26 Que. Pr. 329. 

“The defendant’s contention that 
he should have been granted time by 
the court to have amended his plead- 
ings is sufficiently answered by the 
fact that he presented no application 
to the court for permission to make 
such amendment either before or 
after the motion for judgment on the 
pleadings was submitted to the court 
for decision. Judgment affirmed.” 
Minor v. Carpenter, 28 Cal. A, 368, 
340), LOZ. 737. 

[a] Unverified plea.—In a suit on 
notes, where an unverified plea was 
not objected to at the first term, but 
at a subsequent term, before either 
side had announced ready, plaintiff 
moved to strike it, and defendant, al- 


Carpenter, 


though informed of his right to 
amend, offered no amendment, the 
plea was properly stricken. Kittle v. 


Brown, 28 Ga. A. 212, 110 SE 740. 

[b] Before motion heard.—A pow- 
er to amend cannot be invoked to de- 
feat a motion for judgment on an- 
swer, unless exercised by serving a 
new answer before the motion is 
heard. Snedecor v. Chapel, 192 App. 
Div." 915, 183 NYS’ 86. 

24. Guilbe v. American R. Co., 27 
Porto Rico 673 (holding, also, that no 
abuse of discretion was shown). 


25. Currie v. Baldwin, 6 N. Y. Su- 
Ft 690; Dorf v. Corsa, 1683 NYS 
[a] Amendment before expiration 


of time to answer.—Where a motion 
is filed for judgment on the pleadings 
before defendant’s time to file his 
answer as of right has expired, and 
defendant then so amends as‘to pre- 
sent a material issue, the motion 
should be dismissed. Dorf v. Corsa, 
163 NYS 602. 

{b] If amendment cures defect 


motion for judgment will be denied. 

Currie v. Baldwin, 6 N. Y. Super. 690. 
26. Baxter v. State, 17 Wis. 588. 
27. Snedecor v. Chapel, 192 App. 

Div. (915; V83 NYS 86: . 


28. Protection L. Ins. Co. v. Foote, 
79 Til. 361. 
* 29. “Hunt -v.° Mansur, .5- Black: 
(Ind.) 214; Thigpen v. Mississippi 
Cents Rw iCos, cose MUISSH Os Gs ee O xen 
Capron, 10 Mo. 691; Briggs v. Sholes, 
has H. 262. See also Judgments § 

30. Gaston v. Parsons, 8 _ Port. 
(Ala.) 469; Wade v. Doyle, 17 Fla. 
522°>./ Pearl. v.. Wellman, 8 TIN '311; 


Peo. v. Reuter, 88 Ill. A. 586; Hen- 
derson v. Maryland Home F. Ins. Co., 
90 Md. 47, 44 A 1020. See also Dis- 
missal and Nonsuit § 106; Judgments 


§ 351. \ 
31. See supra § 1134. 
32. Sutton v. Duntley, 205 App. 


Div. 660, 199 NYS 588; 
cock, 38 Pa. Super. 207. 

[a] Failure to amend amounts to 
a failure to plead, and judgment 
should then be taken under the Prac- 
tice Act provisions relative to de- 
fault judgments. Sutton v. Duntley, 
205 App. Div. 660, 199 NYS 588. 

[b] In Porto Rico (1) under arule 
of the federal court allowing the 
losing party five days to amend after 
ruling on a motion to strike a plead- 
ing, where no time is otherwise spec- 
ified, failure to amend within the 
time prescribed will render the plead- 
er liable for costs, but will not jus- 
tify entry of a default judgment, 
provided costs are paid. Barletta 
v. Roger, 10 Porto Rico Fed. 31. 
(2) But ordinarily judgment of dis- 
missal is proper where a motion to 
strike prevails and plaintiff fails to 
amend within the time specifically 
allowed. Vargas v. Cruz, 82 Porto 
Rico 422. 

33. Petty v. St. George Garage Co., 
60 Utah 126, 206 P 720. 

[a] In action by seller against 
buyer for the purchase price, in which 
plaintiff moved to strike an affirma- 
tive defense set up as a counterclaim 
alleging damages from wrongful at- 
tachment of defendant’s goods, the 
trial court, in rendering judgment 
for plaintiff, should have indicated 
whether it ruled on the motion to 
strike, and it was reversible error 
not so to indicate. Petty v. St. George 
Garage Co., 60 Utah 126, 206 P 720. 

34. See statutory provisions and 
court rules. ‘ 

35. Fosmire v. National Surety Co., 
229 N. Y. 564, 128 NE 130 [amending 
remittitur and den rearg 229 N. Y. 
44, 127 NE 472]; Wilson v. Birdsall, 
189 App. Div. 398,178 NYS 651; Wayte 
v. Bowker Chemical Co., 180 App. 
Div. 568, 168 NYS 122; Dahm v. O’Con- 
nell, 179 App. Div. 363, 166 NYS 450 
[rev 96 Misc. 582, 161. NYS 909]; 
Kober v. Lyle, 177 App. Div. 903, 163 


Close v. Han- 


dered for defendant where plaintiff brings on for 
trial the issues of law in the complaint and demur- 
rer,?® or where he refuses to plead further after his 


NYS 614; Posner v. Rosenberg, 153 
App. Div. 249, 137 NYS 1084; Ven 
triniglia v. Eichner, 138 App. Div. 
274, 122 NYS 966; Zeikus v. Florida 
East Coast R. Co.; 70 Misc. 339, 128 
NYS. 931) [aft 144 App. Div. 91,7228 
NYS 933, 2 NYCivProcNS 231]; Rieser 
Veli Pracere ine) 205 7 IN vise lose 

[a] “Whe practice is well estab- 
lished that upon a motion for judg- 
ment on the pleadings, with no coun- 
ter-motion, the court, on determining 
that the demurrer is well taken, has 
no power except to deny the motion, 
leaving the defendant to take such ac- 
tion in reference to his demurrer as 
would be proper if the motion for 
judgment had not been made.”. Wil- 
son v. Birdsall, 189 App. Div. 398, 
399, 178 NYS 651. : 

[b] Rule applied.—(1) The court 
erred, when it properly denied plain- 
tiff’'s motion for judgment on the 
pleadings, in going further and dis- 
missing the complaint in the absence 
of a counter motion by defendant. 
Fosmire v. National Surety Co., 229 
N. Y. 564, 128 NE 130. (2) Where 
plaintiff moved for judgment on the 
pleadings, under Code Civ. Proc. § 
547, but the court sustained defend- 
ant’s demurrer to the complaint, de- 
fendant having served no cross no- 
tice of motion for judgment, the 
court could not award judgment for 
defendant. Rieser v. L. Prager, Inc., 
157 NYS 118. (8) Plaintiff testing by 
motion for judgment the demurrer to 
the complaint, and there being neither 
cross motion nor notice of trial of 
the issues of law, there should be 
no judgment for defendant, but only 
an order denying the motion, with 
motion costs. Dahm vy. O’Connell} 179 
App. Div. 363, 166 NYS 450 [rev 96 
Misc. 582, 161 NYS 909]. (4) Where 
a plaintiff's motion for judgment on 
the pleadings, under Code Civ. Proc. 
§ 547, authorizing the court to give 
judgment on the pleadings for any 
party entitled thereto on motion at 
any time after issue joined, made aft- 
er defendant had demurred, is denied 
and defendant makes no ecross mo- 
tion for such judgment, judgment 
for it cannot be given. Zeikus v. 
Florida East Coast R. Co., 70 Mise. 
339, 128 NYS 931 [aff 144 App. Div. 
Setaanr NYS 933, 2 NYCivProeNS 
(c] In Oklahoma, in determining 
which party is entitled to judgment, 
which party presents the motion for 
judgment on the pleadings is imma- 
terial. Cardin Bldg. Co. v. Smith, 
125 Okl. 300, 258 P 910; Mires v. 
Hogan, 79 Okl. 233, 192 P 811. 

36. Schwartz v. Williams, 153 App. 
Div. 302, 137 NYS 1048. 
_ [a] For example, where plaintiff 
issues notice of motion for judgment 
on the pleadings, and that the issue 
of law on the complaint and demur- 
rer will be brought on for trial, the 


780 [49 C.J.] 


demurrer to the answer has been overruled.’7 
a rule of practice providing that, if either party be 
entitled to judgment on the pleadings, the court may, 
on motion, give judgment accordingly, and without 
regard to which party makes the motion,’® the court 
may grant judgment on the pleadings to defendant, 
although the motion was made by plaintiff.*°® 

Judgment on the pleadings 
should not be entered prior to expiration of the time 
Judgment on the plead- 


[§ 1141] c. Time. 


allowed for amendment.*® 
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Under 


ings may be rendered at the appearance term.*+ 


[§§ 1140-1144 


[§ 1142] d. Operation and Effect. A judgment on 
the pleadings*? is ordinarily**® regarded as a judg- 
ment on the merits,** and is final.4®° It may be equiv- 
alent to confession of judgment.*® 
of judgment on the pleadings is in effect a denial of 
permission to intervene when a petition of interven- 
tion is on file without leave of court.*? 

[§ 1143] 15. Rehearing. 
is not subject to.be called up again and reheard until 
the order overruling it has been set aside on motion.*§ 


The rendering 


A motion once overruled 


XIV. ISSUES, PROOF, AND VARIANCE 


{§ 1144] A. Issues*®—1. In General. 
sion in a cause can be made except upon some distinct 
The production of an issue is the chief ob- 
An issue arises on the plead- 
ings when a fact or conclusion of law is maintained 


issue.°° 
ject of all pleading.®! 


court may pass upon the issues raised 
by the demurrer, although defendant 
has made no cross motion for judg- 
ment on the pleadings. Schwartz v. 
Ptiams, 153 App. Div. 302, 137 NYS 

387. Hastings v. Hugo Nat. Bank, 
SLE OKITA SiO LOE. 457 

{a] Illustration.—Where an ac- 
tion is based on a written instrument, 
and the answer contains facts suf- 
ficient to constitute a defense to such 
instrument, and, plaintiff's demurrer 
being overruled, he refuses to plead 
further, but elects to stand on de- 
murrer and motion for judgment on 
the pleadings, it is not error to over- 
rule motion for judgment in favor of 
plaintiff, and to render judgment for 
defendant.’ Hastings v. Hugo Nat. 
Bank, 81:Okl. 189, 197 P 457. 

88. See practice rules. 

39. Kentucky Holding Co. v. Pe- 
try, 191. NYS 673. 

fa] Under Civ. Pract. Rules, rule 
112, providing that, if either party 
is entitled to judgment on the plead- 
ings, the court may, on motion, give 
a judgment accordingly, and without 
regard to which party makes the mo- 
tion, where plaintiff’s motion is de- 
nied, and defendant is entitled to 
judgment on the pleadings, it will 
be given accordingly. Kentucky 
Holding Co. v. Petry, 191 NYS 673. 

Propriety of motion by defendant 
for judgment against himself see su- 
pra § 1054. 

40. Hale v. Gardiner, 186 Cal. 661, 
200 P 598. 

{a] Illustration.—Where the 
court, on denial of plaintiff’s motion 
for judgment on the pleadings, al- 
lowed defendant to amend the an- 
Swer, and in addition thereto set the 
case down for trial on the issues 
raised, it was error for the court to 
render judgment for defendant at 
the time fixed for the trial, on the 
theory that plaintiff, by the motion 
for judgment on the pleadings, had 
admitted the allegations of the an- 
swer, since the granting of leave to 
amend and the acceptance of the priv- 
ilege was in effect a finding by the 
court that the answer was insufficient 
as it stood, and that the motion was 
well taken, and an admission by de- 
fendants of the insufficiency of their 
answer, and it could hardly be con- 
tended that plaintiff admitted in ad- 
vance the truth of whatever defend- 
ant might allege in the amendment 
to be made. Hale v. Gardiner, 186 
Cal. 661,:200 P 598. 

41. Johnson City First Nat. Bank 
oe Pearson;) 119) (N.2 C3494, 264 SE 
6 


42. See supra §§ 1139-1141. 
43. See cases infra this note. 
[a] In Missouri Rev. St. (1889) 


§ 2068, providing that, where a party 


[By Cuas. W. Riney } 
No deci- 


has filed three defective petitions, 
he shall pay treble costs, and no fur- 
ther petition shall be filed, ‘‘but judg- 
ment shall be rendered,’ authorizes 
judgment only for treble costs, and 
not on the merits. Gordon v. Bur- 
ris, 125 Mo. 39, 28 SW 191. 

[b] In New York (1) it has been 
held that, where the court merely 
directed a nonsuit, the judgment 
should not record that the dismissal 
was on the merits. Hackett v. Mas- 
terson, 88 App. Div. 73, 84 NYS 751. 
(2) In a suit on a guaranty, where 
plaintiffs proved it, and judgment 
against the principal, and its non- 
payment, and at end of their case 
withdrew their witness and moved 
for judgment on.the pleadings, stat- 
ing they rested on that motion, the 
court directing the parties to hand 
up briefs, and the proofs not being 
stricken out, it was error to render 
judgment for defendants on the mer- 
its. If plaintiffs merely failed in 
their proof, plaintiffs should have 
another opportunity to substantiate 


their claim. Smith v. Prager, 116 
NAYS) 713% 
44. Bailey v. Attna Indemn. Co., 


5 Cal. A. 740, 91 P 416; Mills v. Hart, 
24 Colo. 505, 52 P 680, 65 AmSR 241; 
Steinhauer v. Colmar, 11 Colo. A. 494, 
55 P 291; Williams v. Connors, 149 
Ill. -A. 29; Vinson, v. U. S. Fidelity, 
etes Con LUGO eon bao 0. 

[a] “The motion can never pre- 
vail unless, upon the facts estab- 
lished by the pleadings, the court, as 
a matter of law, can pronounce a judg- 
ment on the merits for one or the 
other of the parties.” Mires v. Ho- 
gan, (79 Okl, 233, 237,.192)P) 811. [quot 


Vinson Vv. sU..Sauridelity, .ete:,. Co, 
dS SOL erG oo rc Omen OO0y 

{b] “Without day.”—“A final 
judgment for a defendant on the 


pleadings should be that defendant 
go hence without day.” Williams v. 
Connors, 149 Ill. A. 29, : 

[c] In Pennsylvania, if the court 
decides that the allegations of the 
affidavit are not adequate to consti- 
tute a defense to the action, judgment 
will be given for plaintiff, unless, 
for special reasons, leave should be 
granted to file a new or supplemental 
affidavit. Laird v. Campbell, 92 Pa. 
470; .Callan v. Lukens,,89 Pa. 134; 
Sykes v. Anderson, 14 Pa. Co. 329. 

45. Sayre v. Progressive Constr., 
etc., Co., 159 App. Div. 799, 800, 144 
INNGSY EY 

“Tt is not interlocutory, either in 
form or substance.” Sayre v. Pro- 
gressive Constr., ete., Co., supra. 

Finality for purposes of appeal see 
Appeal and Error § 314. 

46. Applegate v. Cohn, 38 WklyNC 
(Pa.) 259. 

[a] For example, a judgment ren- 
dered on the. pleadings for want of 


by the pleadings of one party and is controverted by 
the pleadings of the other.®? 
said to be at issue.°? 
by the pleadings is termed ‘an issue,’”°* and it may 
_be either ‘fan issue of law” or “an issue of fact.’’®® 


The parties are then 
The question placed in dispute 


a sufficient affidavit of defense is 
equivalent to a confession of judg- 
ment so far as the sufficiency of plain- 
tiff's statement is concerned. Ap- 
piceets v. Cohn, 38 WklyNC (Pa.) 


47. Westcott v. Patton, 10 Colo. A. 
544, 51 P 1021. 

48. Townsend v. Wisner, 62 Iowa 
672, 18 NW 304; Home Missions Bd. 
v. Davis, GES: Ch.) 55 A 466. 

49. Cross references: 
Instructions, applicability of to issue 

see -Trial [38 Cye 1612). 
Stipulations as to issue and evidence 

thereunder see Stipulations [36 

Cyc 1286). 

Trial before issue joined. see Trial © 

[38s Cye wi Zier}. 

Verdict, responsiveness to issue see 

Trial [38 Cyc 1884]. 

Bet Ind.—Wilbridge v. Case, 2 Ind. 


ine J.—Shuff v. Stilwell, 11 N. J. L. 
N. Y.—Brightson v. H. B. Claflin 
Co., 180 N. Y. 76, 72 NE 920; South- 
wick v. Memphis First Nat. Bank, 84 
s Y. 420, 61 HowPr 164; Friedman 
. Isaacs, 133 Mise. 435, 232 NYS 545. 
“WwW. Va.—State v. Brookover, 42 W. 
Va. 292, 26 SH 174. 
Ont.—Hurd v. Bostwick 16 Ont. Pr. 


121; Garner v. Tune, 12 Ont. Pr. 280. 
ee ose v. Olson; 2° Sask. 


Necessity of issue as basis for: 
Judgment see Judgments § 83. 
Trial see Trial [88 Cye 1267]. 

51. U. S.—Hill v. Mendenhall, 88 
U. S. 458, 22 L. ed. 616; McFaul v. 
Ramsey, 61 U. S. 52 3, 15 L. ed. 1010; 
The Tranquebar, 11 F. (2d) 651. 

Ala.—Terre Haute Brewing Co. v. 
McGeever, 199 Ala. 474,73 S 889, 

Hawaii.—Ross v. Preferred Ace. 
Ins. Co., 28 Hawaii 404. 

Mo.—National Stamping, 

Works v. Wicks, 129 Mo. A. 382, “tos 
SW 598. 

N. Y.—Regina Co. v. Gately Fur- 

Bee Co., 171 -App. Div. 817, 157 NYS 


52. Washington v. Louisville, etc., 
R. Co., 136 Ill. 49, 26 NE 653; Wilson 
v. Renner, SOMING de) Lies 40, 89 A To8e 
AW WAS Fidelity, ten Conave Fidelity 
Trust. Co., .49 Okl.. 398, 158 P 195; 
General Electric Co. v. Sapulpa, ete., 
Re Coy, 49) Okie 3i165,1 bole 89 

53. Washington vy. Louisville, ete., 
R. Co., 136 Ill. 49, 26 NE 653. 

[a] Blackstone, in speaking of an 
issue, says: “‘When in the course of 
pleading they. [the parties] come to a 
point which is affirmed on one side, 
and denied on the other, they are then 
satd to be at issue.’ 3- Blackstone 
Comm: “pisise: 

54. See Issue § 20. 

55. See Issue § 21. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1144-1146] 


There may be several issues in a case.5® Statutes 
sometimes prescribe when an issue of law or fact 
arises on the pleadings.57 Such statutes are, of 
course controlling with respect to when an issue has 
arisen.®8 

[§ 1145] 2. Joinder of Issue.°® Under the com- 
mon-law ‘system of pleading, the formation of an is- 
sue was completed by a formal acceptance or join- 
der of issue.°° But an issue well tendered by the 
traverse of a material allegation must be accepted ;°4 
and this is equally true of a special traverse.°? Ifa 
party refuses to join issue, his previous pleadings 
may be rejected and judgment entered,®* but a re- 
pleader may be awarded.** When a pleading con- 
eludes to the country, it is customary for the other 
party to file a similiter.6> A similiter may be either 
a common similiter, directed to the entire pleading, 
or a special similiter, directed to certain portions of 
it.6° The office of a similiter is simply to accept the 
issue tendered by the opposite party.®? It is in strict- 
ness no part of the pleadings.®* Acceptance of a well 
tendered issue by adding a similiter is usually re- 
garded as a mere matter of form,®® which may be 
supplied at any time,’° or dispensed with.71 Failure 
to add a similiter is not cause for reversal,*? nor 
judgment by nil dicit.72 And very informal simili- 
ters have been held sufficient.74 If the replication 
conelude to the country, plaintiff may add the simili- 
ter for defendant.7® But a similiter added without 
a party’s consent may be stricken out.7° It has been 
asserted, however, that the addition of a similiter is a 
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form which should be invariably observed,*7 and it 
has been held that there is no issue joined in point 
of fact until the similiter is added.?® A more liberal 
rule holds that, where material averments are di- 
rectly controverted, no other formal joining of issue 
can be legally required.?® Under the code system of 
pleading an issue is joined when the fact in dispute 
between the parties is affirmed on one side and de- 
nied®° or deemed denied*? on the other. 

[§ 1146] 3. Immaterial Issues. It is not only nec- 
essary that issues should be presented by the plead- 
ings, but such issues must be material:$? A material . 
issue arises only when the matter placed in dispute 
by the pleadings is such a point as will determine the 
cause.>* An issue may be immaterial because it does 
not go to the whole cause of action,*+ or because 
joined on an irrelevant fact®® or a legal conclusion.*® 
A trial is not rendered erroneous by the fact that im- 
material issues were presented along with material 
issues,** if the trial of the latter was not injuriously 
affected by the trial of the former.’® An immaterial 
issue should be eliminated from the pleadings ;°® but 
it is not the duty of the court on its own motion to 
perform this task.®® It has been held that the fact 
that a party has taken issue in his pleadings upon an 
immaterial fact does not estop him from raising the 
question of immateriality at the trial.°! In some ju- 
risdictions, however, if issue is joined on an immate- 
rial plea, the matter so placed in dispute must, for 
the purpose of the trial, be deemed material.°? And 
it has been held ‘that one who tenders an immaterial 


56. McKagen v. Windham, 59 S. C. 
434, 38 SH 2. 

57. See statutory provisions. 

58. Yeeger v. Southern California 
R. Co., 5 Cal. Unrep. Cas. 870, 51 P 
190; Commercial Nat. Bank v. Smith, 
150 La. 234, 90 S 581; Berglar v. 
University City, (Mo. A.) 190 SW 
620; Baird v. Wallum, 54 N. D. 925, 
212 NW 215. 

fa] In M&oouisiana, under Code 
Pract. art 357, providing that a cause 
is at issue when defendant has an- 
swered, either by confessing or de- 
nying the facts set forth in the pe- 
tition, or by pleading such dilatory 
or peremptory exceptions as he is 
bound to plead in limine litis, the 
filing of an exception of no cause of 
action which may be filed at any time 
does not put the case at issue. Com- 
mercial Nat. Bank v. Smith, 150 La. 
234, 90 S 581. 

59. Trial before issue joined see 
Trial [38 Cyc 1267]. Li 

60. See cases infra this section. 

[a] An entry on the docket by 
plaintiff, of “issue joined” on a plea 
of non est factum, is a sufficient 
joinder of issue. McCart v. Regester, 
68 Md. 429, 13 A 361. 

[b] Under the English rules of 
the supreme court the form is simply 
“The plaintiff joins issue.’ Hare v. 
Cawthrope, 11 Ont. Pr. 353. 

61. Hapgood v. Houghton, 8 Pick. 
(Mass.) 451; Dawes v. Winship, 16 
Mass. 291; Dyer v. Stevens, 6 Mass. 
389. 

62. State v. Chrisman, 2 Ind. 126. 

63. Wyatt v. Woodlief, 1 Leigh 
(Va.) 478. 

64. Hite v. Wilson, 2 Hen. &.M. 
(12 Va.) 268. 

Repleader generally see supra § 812. 

65. 1 Chitty Pl. (16th Am. ed) p 
682; Stephens Pl. (8th Am. ed) pp 

38. 
66: tChitty Pl, (6th Am: ed) 4p 
6. 
67. Livingston v. Anderson, 30 
Milas 127, S270. 

68. Livingston v. Anderson, supra; 
Huling v. Florida Sav. Bank, 19 Fla. 
695, 705. 

“Mhe similiter is in strictness no 
part of the pleadings, since it neither 


affirms nor denies any fact in main- 
tenance of the action or the defence, 
and merely expresses the acceptance 
of the issue tendered in referring the 
trial to the jury.” Huling v. Florida 
Sav. Bank, supra. 

69. Wooster v. Clarke, 2 Ark. 101; 
Hagen Paper Co. v. East St. Louis 


Pub—€o:, 2169) Tl 535, 109-NE 979 -faft; 
190 Ill. A. 581]; Hansberry v. Hola- | 


way, 245 Ill. [rev on other 
grounds 332 Ill. 334, 163 NE 662]. 

70. Gillespie v. Smith, 29 Ill. 473, 
81 AmD 328; Davis v. Ransom, 26. T1l. 
100; Stumps v. Kelley, 22 Ill. 140; 
Hubble v. Patterson, 1 Mo. 392; Solo- 
mons v. Chesley, 57 N. H. 163. 

71. Fulghum v. State, 94 Fla. 274, 
114 S 367; Globe Theater, etc., Co. v. 
Watt, 62 Fla. 196, 57 S 201; Sammis v. 
Wightman, 31 Fla. 10, 12 S 526; An- 
derson v. Patty, 168 Ill. A. 151; Ray- 
mer v. Modern Brotherhood of Amer- 
ica, 57) Dil. A. SLOs Swan: vecRary,. 2 
Blackf. (Ind.) 291; Weekley v. Week- 
ley, 75 W. Va. 280, 83 SE 1005; Wil- 
liamson v. Nigh, 58 W. Va. 629, 53 
SHE 124; Wellsburg First Nat. Bank 
v. Kimberlands, i6 W. Va. 555. 

72.. Evans..v. St. John, 9. Port. 
(Ala.) 186; Livingston v. Anderson, 
30 Fla. 117, 11 S 270; Huling v. Flori- 
da Sav. Bank, 19 Fla..695; Adams v. 
Bradshaw, Hard. (Ky.) 555; Turber- 
ville vs Self, 2. Wash. (2) Va.) tL: 
Brewer v. Tarpley, 1 Wash. (1 Va.) 


73. Wooster vy. Clarke, 2 Ark. 101. 
74. Everitt v. De Groff, 1 Cow. 


75. Irwin v. Turner, 16 Ont, Pr. 
9 


76. Wooster v. Clarke, 2 Ark. 101; 
Irwin v. Turner, 16 Ont. Pr. 349. See 
also Nadenbousch v. McRea, Gilm. 
(21 Va.) 228 (holding that appearance 
bail becoming special bail is entitled 
to prove that the similiter of a repli- 
cation was added by the clerk with- 


out his consent and may plead al- 


though the similiter is added). 

77. Dickerson v. Stoll, 24 N, J. L. 
550. 

78. Dickerson v. Stoll, supra. 

79. Potter v. Titcomb, 16 Me.. 423. 


80. Keith.v. Walker, 221 Ky, 741,'| 


299 SW 730; Giesson. v. Giesson, 


CodeRepNS (N. Y.) 414. 

81. New. York L. Ins. Co. v. Rees, 
19.F (2d)-,781. 

82. U. S.—Garland v. Davis, 4 
How. 131, 11 L. ed. 907; Hambly v. 
Delaware, ete., R. Co., 21 Fed. 541. 

Ind.—Western Union Tel. Co. Ve 
Fenton, 52 Ind. 1; Frisbee v. Lindley, 
23 Ind. 511; Ramsey v. Kochenour, 8 
Blackf. 325. 

Ky.—Lowry v. Drake, 1 Dana 46; 
Shields v. Henderson, 1 Litt. 239; 
avails: ates R. Co. v. Murphy, 6 
Ky: Op. 11 
Nass. Gerrish V. eTrain, oesPicks 

N. C.—Cedar Falls Co. v. Wallace, 
83 NC. 225. 

Oh.—Shur v. Statler, 2 Oh: Dec. 
(Reprint) 70, 1 WestLMonth 317. 

83. U. S._—Garland v. Davis, 4 
How. 131, 11 L. ed. 907. $ BS 

Ky.—Garrard Ve Willet, O42) ee. 
Marsh. 628. 

La.—Huntington v. Westerfield, 2 
La. a (Orleans) 405. 

N. Y.--Wooden v. Waffle, 6 HowPr 
145, CodeRepNS 392; Gould We vay 
13 Wend. 6338. 

N. C.—Cedar Falls Co. v. Wallace, 
83 N. C. 225. 

Eng.—Bennett v. Holbech, 2 Saund. 
317, 85 Reprint 1113. 

84. Shields v. Henderson, 1 Litt. 
(Ky.): 239. 

85. Shur v. Statler; 2 Oh. Dec. (Re- 
print) 70, 1 WestLMonth 317. 

g6. Shur v. Statler, supra. 

87. Robbins v. Wolcott, 19 Conn. 


88. . Frisbee v. Lindley, 23 Ind. 511. 
89. Dalrymple v. Craig, 76 Mo. ake 


A So pga ee 


91. Mutual Reserve Fund Life As- 
soc. v. Cleveland Woolen. Mills, 82 
Fed. 508, 27 CCA “212; Graham’ .v. 
Coos Bay A CLC. HOO, i OL oo osteo 


92. Cunningham Hardware Co. v. 
Louisville, ete., R. Co., 209 Ala. 327, 
96 S 358; Alabama Fuel, ete., : 
Denson, 208 Ala, 337, 94 S 311; 
ton Min. Co. v. Bradford,. .192. Ala. 
576, 69 S 4; Central of Georgia RCo. 
Vv. Gross, 192 Ala. 354, 68S 291; Wikle 


90. Burlingame v. Turner 
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issue which has been accepted by the adverse party 
cannot complain of a change of issues.°? 

Formal defects. Immateriality in the issues relates 
to matters of substance and does not result from a 
mere defect in form or manner of statement.®# 

[§ 1147] 4. Formation of Issues—a. In General. 
As a general rule the issues in a cause are confined 
to those raised by the pleadings.®® 
mean, however, that the pleadings must be free from 
It is not necessary in 

order to present a good issue that the pleadings shall 
- be in every respect regular,®? and any controverted 
matter substantially within the pleadings may raise 
However, it has been held that, in ascer- 
taining the issues in a cause, statements contained in 
the verification of a pleading are not to be consid- 


defects or legal objections.?® 


an issue.?§ 


v. Johnson Laboratories, 132 Ala. 268, 
31 S 715; Wellman v. Jones, 124 Ala. 
580, 27 S 416; Marbury Lumber Co. 
v. Westbrook, 121 Ala. 179-25 S 914; 
Taylor v. Smith, 104 Ala. 537, 16 S 
Winter v. Poole, 100 Ala. 503, 14 
; Nelson v. Hull, 73 Fla. 810, 74 
Pueus v. Kloeppel, 72 Fla. 267, 
80. 


Verdict on immaterial issue as ba- 
sis for judgment see Judgments § 107. 

98. Peterson v. Moock, 8 La. A. 
(Orleans) 254. 


94. Conn.—Blackman vy. Nichols, 
2 Root 243. 

Ky.—Garrard v. Willet, 4 J. J. 
Marsh. 628. 


Mass.—Richardson v. Learned, 10 
Pick, 261. 

N. Y.—White v. Spencer, 14 N. Y. 
247; Jacobs v. Lieberman, 51 App. 
Div. 542, 64 NYS 953 [aff 29 Misc. 354, 
60 NYS 493]. 

Tenn.—kKlyce v. Black, 7 Baxt. 277. 

95. U. U. S. v. Northern Pac. 


R.. Co., 177 U. S. 435, 20 SCt 706, 44 


L. ed. 836; Nowata County Gas Co. v. 
Henry Oil Co., 269 Fed. 742. 

Ala.—Smith v. Huie, 14 Ala. 201. 

Ark.—McMechan v. Hoyt, 16 Ark. 
303. 

Cal.—Landers v. Bolton, 26 Cal. 
393. 

Fla.—Atlantie Coast Line R. 
Mallard, 54 Fla. 143, 44 S 366. 

Hawaii.—Ross v. Preferred Acc. 
Ins. Co., 28 Hawaii 404. 

Iowa.—Ottumwa First Nat. Bank 
v. Fulton, 156 Iowa 734, 137 NW 1019; 
Dooley v. Burlington, etc., R. Co., 89 
Towa 450, 56 NW 543; Dodge v. Da- 
vis, 85 Iowa 77, 52 NW 2; Allen v. 
Newberry, 8 Iowa 65. 

Ky.—Davis v. Young, 3 T. B. Mon. 
381. 

Minn.—Finley v. Quirk, 9 Minn. 194, 
86 AmD 93. 

Mo.—Kleinlein v. Foskin, 13 SW 
(2d) 648; Kavanaugh v. St. Louis, 220 
Mo. 496, 119 SW 552; Ehrlich v. Att- 
na L. Ins. Co., 103 "Mo. 231, 5) (SW 
530; Bankston v. Farris, 26 ‘Mo. 17 5s 
Moore v. Otis, 20 Mo. 153. 

Nebr.—Harden v. Atchison, etc., R. 
Co., 4 Nebr. 521. 

N. ¥.—Lake Ontario Nat. Bank v. 
Judson, 122-.N. Y. 278, 25 NE 367, 3 
Silv. A. 105; Simms v. Wallace, 46 
Hun 172, 11 NYSt 57; Riggs v. Chap- 
in)" NYS 765; Hays’ v. “Hays, 23 
Wend. 363. 

N. C.—Elliott v. Tallassee Power 
Co., 190 N. C. 62, 128 SE 730; Martin 
v. Knight, 147 N. C. 564, 61 SE 447. 

N. 


Cows; 


D.—Schantz v. Northern Pac. R. | 


Cons IaNa DW, LS ON: lt: 
Oh.—Palmer v. Humiston, 87 Oh. 
St. 401, 101 NE 283, 45 LRANS 640. 
Okl.—-Stockman v. lLoeser, 83 OKI. 
190, 201 P 499. 
S. C.—Davis v. Campbell, 149 SE 1. 
Tex.—Raymond v. Merchants’ 
State Bank, etc., Co., (Civ. A.) 270 
Sw 948; Cowart v. Edwards, 4 Tex. 
Giv.. A; 276, 23 SW. 569. 
Utah.—People’s Bonded Trustee vy. 
Wight, 272 P 200. 
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ered.°? 


This does not | sent. 


other issue.® 


Vt.—Barber v. Chase, 143 A 302; 
Connecticut Valley Lumber Co. v. 
Rowell, 84 Vt. 24,.77 A 8738. 

i 48 Ont. 


L. 97, 54 DomLR 663. 
[a] Rule applied.—(1) Where 
plaintiff, suing a city, pleaded an or- 
dinance granting a street railway 
franchise, the mortgage thereof by 
the company, and the city only plead- 
ed and proved abandonment of the 
franchise, the question of invalidity 
of the mortgage for want of assent 
of the city thereto did not arise. 
Kavanaugh v. St. Louis, 220 Mo. 496, 
119 SW 552. (2) If, where there is 
no declaration, defendant voluntarily 
pleads in writing, he will be confined 
to the issue on his plea. Davis v. 
Young,,3)T... B. Mon. (Ky.) 381. 

Limitation or enlargement of is- 
sues by consent see infra § 1148. 

96. People’s Bonded Trustee v. 
Wight, (Utah) 272 P 200. 

97. Greig v. Clement, 20 Colo. 167, 
37 P 960; Wichita Nat. Bank v. Malt- 
by, 53 Kan. 567, 36 P 1000 (issue 
upised by unverified answer). 

S.—Townsend vy. Hagar, 72 
Fea, “949, 19 CCA 256. 

Cal. —Knight v. Whitmore, 125 Cal. 
PIS oo) E eS9ill 

Mo.—Russell  v. {516 
Mo. 417. 

N. Y.—Enright v. American Belgian 
Lamp Co., 36 App. Div. 431, 55 NYS 
OO 

Tex.—Fitzhugh v. Connor, 32 Tex. 
Civ. A. 277, 74 SW 838; Gray v. Ed- 
wards, 3 Tex. Civ. A. 344, 22 SW 536. 

99. Nickerson v. Canton Marble 
Co., 35 App. Div. 111, 54 NYS 705. 

1. See 
court rules. 

[a] In Pennsylvania, under a rule 
of the court of common pleas of Al- 
legheny County providing that mat- 
ters not denied by the affidavit of 
defense shall be taken as admitted 
and that no evidence shall be heard 
upon the trial as to any. facts not 
substantially alleged or referred to 
therein, the statement of claim and 
the affidavit of defense are the source 
from which the issues are to be de- 
termined. Henegan v. Colonial L. 
Ins, Co., 68 Pa. Super. 6. 

2. Stockman v. Loeser, 83 Okl. 190, 
201 P 499. 

38. See supra § 1147. 

Waiver of want of pleading's, issue, 
or joinder of issue see infra § 1246 
et seq. 

4 Gerard B. Lambert Co. v. Rog- 
ers, 161 Ark. 307, 255 SW 1089; Prov- 
ident Nat. Bank v. Webb, 60 Tex. Civ. 


Berkstresser, 


A. 321, 128 SW 426; Howard Nat. 
nia v. Wilson, 96 Vt. 438, 120 A 
889. 


5. Wilson v. Renner, 85 N. J. L. 
340, 89 A 758; Provident Nat. Bank 
v. Webb, 60 Tex. Civ. A. 321, 128 SW 
426; Howard Nat. Bank v. Wilson, 96 
ie 438, 120 A 889. 

6. Ala. —Lackland v. Turner, 207 
Ala. 73, 91. S 877. 

Colo.._Newman v. Bullock, 23 Colo. 


statutory provisions and’ 
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[§§ 1146-1149 


The issues in a cause are sometimes confined 
by statute or rule of court. to those raised by the dec- 
laration and affidavit of defense.t 

Issues raised by pleadings which have been elim- 
inated from the case are not properly before a court 
for determination.’ 

[§ 1148] b. Limitation or Enlargement by Con- 
While the issues in a cause are, as a general 
rule, confined to those raised by the pleadings,’ the 
parties may, by consent, either narrow‘ or enlarge® 
the issues made by the pleadings. 
from the issues made by the pleadings and try any 


They may depart 


Evidence admissible under the pleadings does not 
enlarge them so as to create a new or different issue.* 
[§ 1149] ¢c. Issues of Law. An issue of law ordi- 


27,1 47 Pe 79. 

Ill.—Modern Woodmen of America 
v. Wieland, 109 Ill. A. 340. 

Iowa.—Grimm v. Sargent, 179 Iowa 
750, 162 NW 57.-: 

Kan.—Avery Mfg. Co. v. Lambert- 
son, 74 Kan. 304, 86 P 456. 

Ky.—Cecil v. Cecil, 185 Ky... 787, 
215 SW 794. 

Minn.—Brown vy. California, ete., 
Land Co., 145 Minn. 432, 177 NW 774; 
Dodson Fruit Co. v. Galanter, 145 
Minn. 319, 177 NW 362; Erickson v. 
Fisher, 51 Minn. 300, 53 NW 688. 

N. Y.—Schoepflin v. Coffey, 162 N. 
Y. 12,,/56 NE’ 502; Farmers’ Lii& 
Co... v.. Housatonic sR. Cox. 52) Nave 
251, 46 NE 504; Frear v. Sweet, 118 
N. Y. 454, 283 NE 910; Knickerbocker 
v. Robinson, 83 App. Div. 614, 82 
NYS 314; Peo. v. Jefferson County, 
35 App. Div. 239, 54 NYS 782; Fried- 
man vy. Isaacs, 133 Misc. 435, 232 NYS 
545; Hofferberth v. Nash, 50 Misc. 
828, 98 NYS 684 [rev on other grounds 
117 App. Div. 284, 102 NYS 317 (aff 
191 N. Y. 446, 84 NE 400)]; Smith 
v. Fox, 18 Misc. 729, 42 NYS 20; En- 
gel v. Sontag, 110. NYS 938. 

N. C.—Snell v. Chatham, 150 N. C. 
729, 64 SE 870. 

S. C—Cleveland v. Butler, 94 S. C. 


406, 78 SE 81. 


“There seems to be no doubt that 
parties can, regardless of the precise 
pleadings, try such issues as they 
may deem material, whether precise- 
ly covered by the pleadings or not.” 
Friedman v. Isaacs, 133 Misc. 435, 
438, 232) NYS 545. ) 

[a] Rule applied.—(1) Action 
changed by consent from one upon a 
judgment against copartners jointly 
and severally into one to establish 
the liability of one of the partners 
who had not been served with sum- 
mons in the action in which the judg- 
ment was rendered. MHofferberth v. 
Nash, 50 Misc. 328, 98 NYS 684 [rev 
on other grounds 117 App. Div. 284, 
102 NYS 3817 (aff 191 N. Y. 446, 84 
NE 400)]. (2) Defenses of defect of 
parties litigated although not plead- 
ed. Smith v. Fox, 18 Misc. 729, 42 
NYS 20. 

7. Cal.—Antioch v. Williams Irr. 
Dist., 188 Cal. 451, 205 P 688. 

Iowa.—Durr v. Clear Lake Park Co., 
205 Iowa 279, 218 NW 54. 

Ky. —Conley v. Boyd Oil, ete., Cor, 
220 Ky. 753, 295 SW 1025. 

La: “Sylvestre v. St. Landry Par- 
ish School Bd., 164 La. 204, 113 S 818; 
Shreveport v. Chatwin, 139 La. 531, 
71.S 791; Rogers v. Southern Fiber 
Co., 119 Las 714, 44 S 442, 121 AmSR 
537; Schroeder v. Virginia L. Ins. Co., 
9 La. A. (Orleans) 317; Templeman 
v. Sinnot, 9 La. A. (Orleans) 305; 
Lindheim y. Abbott, 8 La. A. (Or- 
leans) 293. 

Tex.—Provident Nat. Bank _ v. 
eee 60 Tex. Civ. A. 321,.128°SW 

{a] An affidavit filed at the trial, 
stating certain facts, did not make an 
issue as to such facts, where they 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 1149-1152] 


narily arises upon a demurrer to a pleading® or upon 
an uncontroverted allegation of fact.® 

[§ 1150] d. Issues of Fact—(1) In General. 
issue of fact arises whenever a material allegation 
made by one party is denied!® or deemed denied! by 
No issue of fact arises upon allegations 
which are not denied or deemed controverted by the 
adverse party.1? Nor is an issue joined by a denial of 
any matter by one party unless the same matter has 
Where the same 
facts alleged in an answer constitute both a defense 
and a counterclaim, a denial of such facts puts in is- 
sue the defense as well as the counterclaim.'* 
of Immaterial Matters. 
While it is held in some jurisdictions that, if issue is 


the other. 
been alleged by the other party.1° 


[§ 1151] (2) Denials 


were not alleged in the complaint and 
nothing was claimed therein by rea- 
son thereof. Antioch v. Williams Irr. 
Dist., 188 Cal. 451, 205 P 688. 

8. Kan.—McDermott v. 
65 Kan. 403, 69 P 335. 

Mass.—Foster v. Leach, 160 Mass. 
418, 36 NE 69. 

Mo.—State vy. Brown, 63 Mo. 439; 
Schumacher vy. Mehlberg, 96 Mo. A. 
598, 70 SW 910. 

N. Y.—Pach v. Gilbert, 9 NYS 546. 

N. D.—Baird v. Wallum, 54 N. D. 
925, 212: NW 215. 

Wash.—J. F. Hart Lumber Co. v. 
Rucker, 17 Wash. 600, 50 P 484. 

Effect of demurrer see supra §§ 
462, 531-553. 

9. Newman v. Bullock, 23 Colo. 
217, 47 P 379; Hartley v. McGee, 111 
Ga. 882, 36 SE 926; State v. Brown, 
63 Mo. 439; Schumacher y. Mehlberg, 
96 Mo. A. 598, 70 SW 910. 

105% Cal: —Plyler v. Pacific Portland 
Cement Co., 152, Cal: 125, 92 P 56; 
Ghirardelli v. McDermott, 22 Cal. 539. 

Colo.—De Wein v. Osborn, 12 Colo. 
407, 21 P 189. 

Ida.—Idaho Placer Min. 
Green, 14 Ida. 294, 94 P 161. 

Tll.— Washington v. Louisville, ete., 
R. Co., 136 Ill. 49, 26 NE 653. 

Ind.—Burton v. Johnson, 2 Ind. 
339. 

Mo.—State v. Brown, 63 Mo. 439; 
Schumacher v. Mehlberg, 96 Mo. A. 
598,70. SW 910. 

N. M.—Trauer v. Meyers, 19 N. M. 
490, 147 P 458. 

N. Y.—Blair v. Bartlett, 75 JN.a/Y. 
150, 31 AmR 455; Regina Co. v. Gate- 
ly Furniture Co., T7iiwApp., Din. SLi, 
157 NYS 746; Hudegon Cos. v. Briemer, 
Aot'S INS 1997; 

Oh.—Lancaster Mfg. Co. v. Colgate, 
12 Oh. St. 344. 

Okl.—Lee v. Mehew, 8 Okl. 136, 56 P 
1046. 

11. Plyler v. Pacific Portland Cé- 
ment Co., 152°Cal..125, 92. P 56; State 
v. Sacred Heart Orphan Asylum, 154 
La. 883, 98 S 406; Postal Tel. Cable 
Conwy. Harriss, 56 Tex. Civ. A. LOS; 
121 SW 358, 122 SW 891; Mahan v. 
Wyopa Co., 27 Wyo. 17, 189 P 633. 

[a] Under the system of pleading 
prevailing in California, there is no 
replication to an answer even when 
it consists of nothing but a plea in 
avoidance. Every material fact in 
support of the plea is deemed denied, 
and therefore constitutes an issue in 
the case. Plyler v. Pacific Portland 
Cement Co., 152 Cal. 125, 92 P 56. 

ite Cal.—Nelson v. Nelson, 18 Cal. 

602, 123 P 1099; McVay v. Central 
Calitovnia Inv. Co., 6a Cal. <Any. 1845791 
P 745. 

Fla.—Nelson y. Hall, 73 Fla. 810, 74 
S 877; New York L. Ins. Co. v. Mills, 
51 Fla. 256, 41S 603. 

Ga. —Hartley v. McGee, 111 Ga. 882, 
36 SE 926. 

Ill.—Washington v. Louisville, etc., 
R. Co., 136 Ill. 49, 26 NE 653. 

Ind.—Burton v. Johnson, 2 Ind. 339. 

Ky.—Lowther Oil, etc., Co. v._Mce- 
Guire, 1&9 Ky. 681, 225 SW 718; Poil- 
lon vy. Louisville R. Co, 140 Ky. 707, 
131 SW 996. 


Halleck, 
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N. Y.—Jacobson v. Brooklyn Lum- 
bern-€o., ASeeN. Y.. 152, 576 NE LOTS; 
Bogart v. New York, 128 App. Div. 
139, 12 NYS 549. 

Or.—Oregon Engineering Co. v. 
West Linn, 94 Or. 234, 185 P 750. 

Tex.—Conn v. Peavy-Moore Lumber 
Co., (Civ. A.) 6 SW (2d) 372. 

{a] Thus, when a replication ig- 
nores certain facts contained in a 
plea, taking issue only on certain oth- 
er facts therein, and defendant files a 
general rejoinder to the replication, 
the facts so ignored cease to be issues 
of the case. New York L. Ins. Co. v. 
Mills, 51 Fla. 256, 41 S 603. 

13. Contant v. Wallace, 62 Cal. A. 
768, 217 P1081; Lexington Nat. Exch. 
Bank v. Bright, 36 SW 10, 38 SW 135, 
18 KyL 588; Fry v. Whitinghill, Litt. 
Sel. Cas. (Ky.) 181. 

14. Lancaster Mfg. Co. v. Colgate, 
12 Oh. St. 344. 


15. See supra §§ 315, 328. See also 
supra §§ 220, 225. 
16. U. S—Garland v. Davis, 4 


| How. 131, 11 L. ed. 907. 


Ark. —Cassady v. Clarke, 7 Ark. 123: 

Cal.—Sacramento, etc., Drain. Dist. 
v. Colusa ‘County Super. Ct., 196, Cal. 
414, 238 P 687; Janeway v.. Long 
Beach Paper, ete., Co., 190 Cal. 150, 
211 P 6; Buffalo Cycle Co. v. Todd, 
1L33)Cal: 292, 65 P 573; Jones v. Peta- 
luma, 36 Cal. 230; Jones v. Alameda, 
85 Cal. A. 607, 259 P 976; Montgom- 
ery v. Maryland Fidelity, etc., Co., 69 
Cal. A. 251, 230 P 993 

Conn.—Allen v. Ruland, 79 Conn. 
WG 65 A 138, 118 AmSR 146, 8 AnnCas 


Del.—Sydam vy. Cannon, 6 Del. 431. 

Ill.—Graham y. Dixon, 4 Ill. 115. 

Z Mo.—Brand v. Vanderpool, 8 Mo. 

07. 

N. Y.—Linton v. Unexcelled Fire- 
Works Co., £24 N: Y..533, 27 -NE 406; 
Commercial Exch. Bank v. Woodward, 
198 App. Div. 769, 191 NYS 51; Abra- 
hamson vy. Steele, 176 App. Div. 865, 
163 NYS 827; Myers v. Stein, 154 
App. Div. 631, 139 NYS 762; Romeo 
v. Yonkers, 126 App. Div. 403, 110 
NYS 724 [aff 196 N. Y. 546 mem, 89 
NE 1111 mem]; Ubart v. Baltimore, 
ete; “R. Co.,, 117 App. Divs 832," 102 
NYS 1000, 38 NYCivProc 361; Brown 
v. Travellers’ L., etc., Ins. Co., 21 App. 
Div. 42, 47 NYS 253; Securities Ac- 
ceptance Corp. v. E. M. Kane Co., 119 
Mise. 354, 196 NYS 519 [aff 207 App. 
Div. 840 mem, 201 NYS 945 mem]; 
Doppelt v. Raeden, 118 Misc. 203, 192 
NYS 835; George A. Ifuller Co. v. 
Manhattan Constr. Co., 44 Mise. 219, 
88 NYS 1049; Bennett v. Mulry, 6 
Mise. 304,-26 NYS 790; Tumbridge 
v. Read, 3 NYS 908. 

Or.—Graham v. Coos Bay R., etc., 
GOs, Fly Om73 93203 Ps 3 Dakine av. 
Queen City Ins. Co., 59 Or. 269, 117 

419. 


1 

S. D.—Mead v. Pettigr2w, 11 S. D. 
529, 78 SW 945. 
- [a] Rule applied to: (1) An al- 


legation in a complaint that payment 
had been demanded. Commercial 
Exch. Bank v. Woodward, 198 App. 
Div. 769, 191 NYS 51. (2) An allega- 
tion in an action on a replevin bond 


TS 1152] (3) Denials of Conclusions. 
code system of pleading no issue of fact is raised by 
a denial of a mere conclusion of law arising from the 
pleaded facts.!7 It has been held, however, that a de- 
nial of a mere conclusion of law is sufficient to raise 
an issue of fact where the conclusion is alleged as a 
fact and no facts are alleged to support it.7® 
conclusions are involved in facts alleged, denials of 
the facts put them in issue.?® 
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joined on an immaterial plea, the matter so placed 
in dispute must, for the purpose of the trial, be 
deemed material,!® in a strict legal sense, no issue 
of fact is raised by a denial of an unnecessary or 
immaterial allegation in a complaint or other plead- 


Under the 


Where 


that plaintiff in replevin suit was not 
present in the state when the bond 
was executed, and that he is not pres- 
ent in the state at the present time. 
Montgomery v. Maryland Fidelity, 
etc. (Co. 769 CallVAs 251% -230 5 P95: 
(3) Denial, in an action for price, of 
sale and delivery of goods at a cer- 
tain place, the place being immate- 
rial. Janeway v. Long Beach Paper, 
Cte = COj LF OVCals 1508021 Lee e6s aCe) 
Denial of an allegation of plaintiffs 
residence, where immaterial to the 
cause of action. Ubart v. Baltimore, 
etce Ra Co-ea li Apps Div ouooln hod 
NYS 1000, 38 NYCivProc 36%. (5) 
Denials as to presentment for pay- 
ment and refusal to pay, in an action 
on a note against the maker. Dop- 
pelt v. Raeden, 118 Misc. 2038, 192 
NYS _ 835. 

[b] A denial of a matter of in- 
ducement raises no issue. Garland v. 


Davis, 4 How. (U. S.) 131, 11 L. ed. 
$07; Dakin v. Queen City Ins. Co., 
59 Or. 269, 117 P 419, 


pre Hays, 37 Ark. 

Cal. —Sacramento, ete., Drain. Dist. 
v. Colusa County Super. Cta,-1sevueak 
414, 238 P 687; Schoonover v. Birn- 
baum, 148 Cal. 548, 83 P 999; Mc- 
Conoughey v. Jackson, 101 Cal. 265, 
35 P. 863, -40 AmSR 753" Turneros- 
White, 73 Cal. 299, 14 P 794; Farm- 
ers’, etc., Bank v. Christensen, 51 Cal. 
571; Townsend v. Sullivan, 3 Cal. A. 
115, 84 P 435. 

Colo.— Rhoades v. Higbee, 21 Colo. 
88, 389° P1099. 

Ga—Southern R. Co. v. Atlanta 
Stove Works, 128 Ga. 207, 57 SH 429. 


Ark.—Tyner v. 


Ida.—Swanholm v. Reeser, 3 Ida. 
476, 31 P 804. ; 
Ky.—Aultman, etc, Co. v. Mead, 


109 Ky. 588, 60 SW 294, 22 KyL 1189. 
veneer _—Freeman v. Curran, 1 Minn. 
Mont.—_F. B. Connelly Co. v. 
Schleuter, 69 Mont. 65, 220 P 103. 
Nebr.—Baldwin v. Burt, 43 Nebr. 
245, 61 NW 601; Hanson v. Lehman, 
18 Nebr. 564, 26 NW 249. 
INE Y.—McKyring Wi Bully V6aNSy, 


2975769 Am'D) 696: Abrahamson v. 
Steele, 176 App. Div. 865,163 NYS 
827; George A. Fuller Co. v. Manhat- 


tan Constr. Co., 44 Misc. 219, 88 NYS 
1049 


Okl.—Jackson v. Green, 13 Okl. 314, 
TARPS 02 0s 

Ov.—Thompson v. Colvin, 53 Or. 
488, 101 P 201; Bump v. Cooper, 20 
Or: 527, 1267 PB .848: 

Porto Rico.—Suris v. Quinones, 17 
Porto Rico 614. 

S. C.—Grayson v. Harris} 37 S. C. 
606, 16 SE 154. 

Wasn.—Abbott v. Gaches, 20 Wash. 
517, 56 P 28 [aff 175 U. S. 409, 20 SCt 
163, 44 L. ed. 217). 

Wis.—Schaetzel v. Germantown 
Farmers’ Mut. Ins. Co., 22 Wis. 412. 

Wyo.—Natrona Power Co. vy. Clark, 
31 Wyo. 284, 225 P 586. 

18. sheen v. Burt, 43 Nebr. 245, 
Anonymous, 2. CodeRep 


Evans vy. Cricket, 2 Oh. Dee. 
(Reprint) 404, 2 WestLMonth 603. 
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[§ 1153] e. Pleas of General Issue. A plea of the 
general issue is in effect a denial of the cause of ac- 
tion set forth by the pleading to which it is ad- 
dressed,?° and puts in issue every fact necessary to 
Matters of induce- 
ment only are not put in issue by a plea of the gen- 
Nor are facts which are deemed ad- 
mitted in the absence of a special plea.?* 
raised by particular pleas of the general issue are 


sustain The action as set forth.?1 


eral issue.?? 


treated elsewhere in this work.?# 
(§ 1154] f. General Denials. 


20. See supra § 317 et seq. 

21. Ala.—kKnight v. Garden, 196 
Ala. 516, 71 S 715; McGhee v. Cashin, 
10) Ala 561,230) Se c6">) Decatur ive 
White, 109 Ala. 389, 19 S 428; 
Connico v. Stallworth, 43 Ala. 389. 

Ga.—Causey v. Cooper, 41 Ga. 409. 

Ill.—Peoria Life Assoc. v. Hines, 
132 Ill. A. 642;. Smith v. Devlin, 127 
Ill. A. 492; Robinson v. Peterson, 40 
TDA 32° : 

Fi ire sieime v. Sumner, 5 Mass. 

38. 

Mich.—Parker vy. Baldwin, 216 Mich. 
472, 185 NW 746; Laskowski v. Peo- 
ple’s Ice Co., 203 Mich. 186, 168 NW 
940, 2 ALR 586; Kinnie v. Owen, I 
Mich. 249. 

Miss.—Shank v. Geiger, 132 Miss. 
320, 96 S 515. 

Pa.—Blessing v. Miller, 102 Pa. 45. 

A f is, 77, W. Va. 
120, 86 SE 1100; Travis v. Peabody 
Ins. Co., 28 W. Va. 583. 

Can.—-Northern Express Co. v. Mar- 
Lins 26NCamn as. C. psd. 

22. Carlson v. Johnson, 263 Ill. 556, 
105 NE 412; Brunhild v. Chicago 
Union. Tract. Co., 239 Ill. 621, 88 NE 
199; Pell v. Johiet, ete. R. Co.,, 238 
Ih. '510, 87 NE 542; Smith v. Tappen, 
208 Il. A. 433; Bayofski v. Rosenberg, 
194,11]. A. 609; Eckels v. Bryant, 137 
Fld) A, 234; Cumberland Tel.,-. ete., 
Co;:;-v. Floyd, 112 Tenn. 304, 79 SW 


CES 
Weidknecht vy. Clark, 215 Ill. A. 
308; Crockett v. Moore, 3 Sneed 
(Tenn.) 145; Gibson y. Harris, 8 C. & 
P. 378, 24 ECL 790, 173 Reprint 540. 
Matters deemed admitted by plea of 
general issue see supra § 344. 
24. Issues raised by plea of: 
Nil debet see Debt, Action of § 31. 
Non assumpsit see Assumpsit, Ac- 
tion of § 65. 
Non detinet see Detinue § 63. 
Non est factum see Debt, Action of 
§ 34 


Not guilty: 
In case see Case, Action on § 56. 
a see Trespass [88 Cyc 


25. See supra § 329. 
26. U. S.—Newbauer v. American 
Seating Co., 171 Fed. 273. 
Cal.—Mentone Irr. Co. v. Redlands 
Blectric Light, etc, Co., 155 Cal. 323, 
100 P 1082, 22 LRANS 382, 17 AnnCas 
1222; Paden v. Goldbaum, 4 Cal. Un- 
rep. Cas. 767, 37 P 759; San Fran- 
cisco Commercial Agency v. Wide- 
mann, 19 Cal. A. 209, 124 P 1056. 
Colo.—Smith v. Pueblo Mercantile, 
etc., Assoc., 82 Colo. 364, 260 P 109. 
Ga.—Ocean SS. Co. v. Anderson, 112 
Ga. 835, 38. SE 102; Savannah Elec- 
tric; ete:, Co: v.. Hines,’ 37 Ga, Ay 733, 
141 SH 818. 
Ida.—U. a v. Shoup, 2 Ida. (Hasb.) 
656. 


459, 21 P 

Ind.—Hubble v. Berry, 180 Ind. 
513, 103 NE 328; Pittsburgh, ete, R. 
Con ve Stephens, 86. Wrd..4 Aue 257) AGT 


NE 58; Schilling v. Indianapolis, etce., 
Tract. Co., 51 Ind. A. 131, 96 NE 167, 
97 NE 124; Graves v. Garard, 44 Ind. 


A.*712, 90 NE 22. 
Iowa.—Benion v. Griffith, 
805; Sloan v. Webster Co., 
738, 17 NW 168. 
Mass.—Freeman v. Hedrington, 204 
Mass. 238, 90 NE 519, 17 AnnCas 741. 


192 NW 
61 Towa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbeoal 


A general denial, 
where authorized,*® puts in issue every material al- 


| Nunnemacker v. Johnson, 
Mc- | 


PLEADING 


Issues 


Minn.—German-American Bank y. 
White, 388 Minn. 471, 38 NW _ 361 
{overr Dean v. Leonard, 9 Minn. 190]; 
38 Minn. 
390, 38 NW 351. 

Mo.—Long v. Montgomery, (A.) 295 
SW 811; Silverthorne v. Summit 
Lumber Co., 190 Mo. A. 716, 176 SW 
441; Handlan v. Miller, 143 Mo. A. 
101, 122 SW 751; Walsh v. Monett 
First Nat. Bank, 139 Mo. A. 641, 123 
SW 1001; Cushing v. Powell, 130 Mo. 
A. 576, 109 SW 1054;. Brubaker v. 
Kansas City Electric Light Co., 139 
Mo. A. 439, 110 SW 12. 

Mont.—-Swords v. Occident El. Co., 
72 Mont. 189, 232. P 189; O’Donnell 
v. Butte, 44 Mont. 97, 119 P 281; 
Maudlin v. Ball, 5 Mont. 96, 1 P 409. 

Nebr.—F airbur y First Nat. Bank v. 
Fairchild, 225 NW 32; Hess v. Dodge, 
82 Nebr. 35, 116 NW 863; Hassett v. 
Curtis, 20 Nebr. 162, 29 ‘NW 295. 

N. Y.—Whitney v. Whitney, 171 Bk 
Y. 176, 63 NE 834; Farmers’ lL. 

Co. v. Siefke, 144 N. Y. 354, 39 Ni 
3083, Laintor- "Vv. Unexcelled Fire- 
Works Co.,, 124 N. Y. 533, 27 NE 406; 
Griffin v. Long Island R. ©o., 101 N. 
Y. 348, 4 NE 740; Booth v. Powers, 
b6. IN. -¥., 22. \irevi-59' Barb.) 309); 
Thompson y. Erie R. Co., 45 N. Y. 468; 
Wilson v. Elwood, 98 oN. Ys 
Prindle v. Caruthers, : 
[rev 10 HowPr 33]; Danzig v. Bar- 
oody, 140 App. Div. 542, 125 
797: Schular v: Hudson River R. Co., 
88 Barb. 653; Cooperstown Bank v. 
Corlies, 1 AbbPrNS 412. See Wirges 
v. Baeuerle, 12 Hun 134 (holding 
that plaintiff, under a reply centain- 
ing a general denial, may prove that 
the contract upon which his cause 
of action is founded, and which was 
alleged by defendant to contain pro- 
visions not set forth in the complaint, 
ier been Asean § 

D.—Kline v. Harris, 30 N. D. 
421, 152 NW "687, AnnCasi917D 1176. 


Oh.—Chambers v. Meade, 15 Oh. 
CirsLet Ne S.asoce 

Okl.—Southwestern Coal Co. v. 
Gunn, 88 Okl. 3, 211 P 398; Moore v. 


Leigh-Head, 48 Okl. 228, 149 P 11298; 
Mannsville First Nat. Bank v. Howeli, 
41 Okl. 216, 137 P 657 [foll Manns- 
ville First Nat. Bank v. Lawson, 41 
Oki. 226, 137 P 661]; Oliver v. Gimbel, 
88) OKs 50,0 Laz eee 144: 

Or.—Li Sai Cheuk v. Lee Lung, 79 
Or. 563, 146 ..P. 94; 156, P 254. 

Tex.—First State Bank v. Jackson, 
(Civ. A.) 18 SW (2d) 979; Shackel- 
ford v. Clements, (Civ. A.) 300 SW 98; 
Boone v. Moore, (Civ. A.) 246 SW 
685; Trott v. Flato, (Civ.-A.) 244 
SW 1085; Eastern Texas Tract. Co. 
v. Karnier,) \(Civ2 A.) 242 SW 252): 
Levinson v. Montrose Oil Co., Ince, 
(Civ. A.) 240 SW 1047;- Shumaker 
v. Byrd, (Civ. A.) 226 SW 817; New- 
com vy, Ford, (Civ. A.) 222 SW. 592; 
Wilkerson v. McMurry, (Civ. A.) 167 


SW 2%75;. Fidelity Phenix FE. Ins. Cc. 
Vas SACaAU,- CClye AS) ie Miho a OI Ve all ous 
Astin v. Mosteller, (Civ. A.) 144 SW 
701; Babcock v. Milmo Nat. Bank, 
LoeTex. AL 'CivaiCasiiisasi is - 

Utah.—Begeges vy. Clayton, 40 Utah 
DOO Araneae 

Vt.—Noyes v. Pierce, 97 Vt. 188, 


1122 A 896 (under Practice Act). 


241; 
NYS | 138, 


[§§ 1153-1154 


legation of the pleading to which it is addressed.*° 
Statutes sometimes expressly so provide.?* 
impliedly averred is put in issue by a general denial 
equally with facts expressly averred.?*® 
denial, however, puts in issue only facts which the 
adverse party is bound to prove in order to maintain 
his claim or defense.?® 
spect to any matter which would defeat the action 
even though the material allegations of the pleading 
to which it is addressed were true.®° 
raise an issue with respect to matters deemed ad- 
mitted in the absence of specific denial.*? 


A fact 


A general 


It raises no issue with re- 


Nor does it 


Immate- 


Wash.—Chase v. Smith, 118 Wash. 
410, 203 P 985; Peters v. McPherson, 
62 Wash. 496, 114 P 188. 

Wis.—Hutchinson vy. Chicago, etc., 


R. Co., 41 Wis. 541. 
27. See statutory provisions. 
{a] The material allegations of an 


unverified complaint are all put in 
issue by a general denial under Code 
Civ. Proc. § 437, providing that a 
general denial puts in issue all of 
the material allegations of the com- 
plaint. San Francisco Commercial 
Agency v. Widemann, 19 Cal. A. 209, 
124 P 1056. 

28. Bellinger 
GCNBSY bse: 
Wash. 498, 208 P 41. 

29. Herpolsheimer v. Citizens’ Ins. 
Co., 79 Nebr. 685, 113 NW 152; Mil- 
bank v. Jones, 127 N. Y. 370, 28 NE 
31, 24 AmSR 481; Norris v. McMech- 
en, 2386 NYS 486; Sands v. Forest 
City” Sav. etes Co..116 On Cine 


v. Craigue, 31 Barb. 
MecNeff v. Capistrap, 120 


| N. S. 506 [aff 81 Oh. St. 551 mem, 


91 NE 1138 mem]; W. R. Case, ete., 
Cutlery Co. v. Canode, (Tex. Civ. A.) 
205 SW _ 350. 

30. Ind.—Creech v. Hubbard, 86 
Indy Aveo; 6 INE e1ui6. 

Kan.—Avery Mfg. Co. v... Lambert- 
son, 74 Kan. 304, 86 P 456. 

Mo.—Cushing v. Powell, 130 Mo. A. 
576, 109 SW 1054; Schwartz Bros. 
Commn. Co. v. Vanstone, 62 Mo. A. 
George v. Williams, 58 Mo. A. 


Mont.—Nelson’ v. Young,:70 Mont. 
Me 7 VN 22 ABI 

Or.-—Hickey v. Coffey, 85 Or. 383, 
166 P 959 


[a] Zllustration.— Where . defend- 


| ant pleads as a defense the making 


of a written contract between him- 
self and plaintiff, but specifies no 
consideration, the law imports one, 
and, if the defense is only contro- 
verted in the reply by a general de- 
nial, the issue of consideration is not 
raised. Avery Mfg. Co. v. Lambert- 


| son, 74 Kan. 304, 86 P 456. 


31. Dye v. Augur, 138 Iowa 538, 
110 NW 323; Berry v. .St. souls: 
éte., R. Co., 21/45" Mo. 1693,. Liss 


27; Hornig Vv. Jones, (Mo. A.) 269 SW 


399; O’Donnell vy. Butte, 44 Mont. 97, 
TAS) 281. 
[a] Right or capacity to sue.— 


Failure of plaintiffs to prove that they 
were stockholders in the corporation 
which they sued was not fatal to 
their recovery, where the answer was 
only a general denial, since their 
right or capacity to sue was not put 
in issue thereby. orig v. Jones, 
(Mo. A.) 269 SW 399 

[b] Citizenship of plaintiff.—Un- 
der Code § 3627, providing that a 
plaintiff suing in any way implying 
representative or other than individ- 
ual capacity need not state the facts 
constituting such capacity, but may 
aver the same generally, and § 3628, 
providing that, if the allegation is 
controverted, it shall not be sufficient 
to do so in terms contradictory of 
the allegation, but the facts relied 
on shall be specifically stated, where 
the allegation of citizenship of plain- 
tiff in a denial as to a statement of 
consent for the sale of liquor is not 
controverted except by a denial, no 
issue is raised thereon. Dye vy. "Au- 
gur, 138 Iowa 538, 110 NW 323. 


§§ 1154-1160] 


rial allegations are not put in issue by a general de- 
nial.** The same is true of allegations which amount 
only to a statement of a conclusion of law.?* Where 
the answer consists of a general denial coupled with 
specific denials, it has been held that the general de- 
nial raises no issue outside of the specific denial.*# 
However, there is authority to the effect that the is- 
sue raised by a general denial is not limited by specific 
denials which are not inconsistent with the general 
denial.*® 

Allegations of jurisdictional facts are not put in 
issue by a general denial.*® 

[§ 1155] g. Qualified General Denials. <A quali- 
fied general denial** puts in issue every material al- 
legation of the pleading to which it is addressed ex- 
cept those distinetly admitted.*§ 

Facts admitted in other paragraphs of the plead- 
ing are not put in issue by a qualified general de- 
nial.?® 

[§ 1156] h. Unverified General Denials. Statutes 
sometimes provide that certain matters shall be tak- 
en as true unless the denial of the same be verified.*° 
Under a statute providing that allegations of the exe- 
cution of written instruments shall be taken as true 
unless the denial of the same shall be verified, an un- 
verified general denial raises no issue with respect to 
the execution of the instrument,?! but all allegations 


32. Morgan v. Sunflower Zine Co., 


PLEADING 


Atlantic Coast Line R. Co. v. Mal- 


[49 C.J.] 785 


which are extraneous to the written instrument it- 
self are put in issue,*? as are all allegations which if 
denied would constitute a defense to the legal effect. 
of the instrument itself.4? 

[§ 1157] i. Joinder of Issue. Statutes some times 
provide that a joinder of issue** shall be deemed a 
denial of the substance of a plea or other subsequent. 
pleading.#® Under such statutes, where special pleas 
set up new matter in defense and there is a joinder 
of issue thereon, such joinder creates an issue as to” 
the truth of the new matter,*® but does not furnish 
the basis for avoiding the effect of the new matter 
by other new matter.*7 

[§ 1158] j. General Replication. The only issue 
raised by a general replication*® is as to the truth of 
matters charged in the plea or answer to which it is 
addressed.*® 

[§ 1159] k. General Rejoinder. A general rejoin- 
der to a replication®® only puts in issue the facts 
stated in the replication.®! 

{§ 1160] B. Proof*?—1. What Must Be Proved— 
a. In General. Not only is it essential that every fact 
necessary to constitute a cause of action or defense 
be pleaded,®*® but every such fact, if put in issue, 
must be proved.®* Averments of a pleading unsup- 
ported by proof are unavailing.®® Thus, as a general 
rule, every material allegation of a complaint, decla- 


8 Gray 589. 


199 Mo. A. 26, 199 SW 590; Antonel- 
li v. Basile, 93 Mo. A. 138; Segelkin 
v. Meyer, 94 N. Y. 473, 5 NYCivProc 1. 


33. Selby v: Mutual En ins. (Cox 
67 Fed. 490 [aff 72 Fed. 980, 19 CCA 
331]. 

34. U. S—New York Mut. L. Ins. 


Co. v. Dingley, 100 Fed. 408, 40 CCA 
459, 49 “TRA “132%. [rev on. other 
grounds 184 U.S. 695, 22 SCt 937, 46 
L. ed. 763]. 

Conn.—Hennessy v. Metropolitan L. 


Ins. Co., 74 Conn. 699, 52 A 490 
La.—White v. Jones, 14 La. Ann. 
681. 


Oh.—Wood v. Connecticut F. Ins. 
Co., 17 OhNPNS 2738. 

Eng.—Byrd v. Nunn, 7 Ch. D. 284; 
Collette v. Goode, 7 Ch. D. 842. 


35. Porter v. Grady, 21 Colo. 174, 
39 P1091. : 
36. Empire Ranch, etc., Co. v. Mil- 


lett, 24 Colo. A> 464, 135 P 127. 

“Manner of raising question of juris- 
diction see supra §§ 270-2738, 503, 504. 

37. See supra § 330. 

38. McDonald v. Benton Hotel Co., 
(Mo. A.) 247 SW 228; Lake Ontario 
Nat. Bank vy. Judson, 122 N. Y. 278, 
25 NH 36 1,080 Sly, Ny TOTS PATLISN ve 
Leonard, 46 N. Y. 688 mem; Cal- 
houn y. Hallen, 25 Hun (N. Y.) 155. 

39. O’Donnell v. Butte, 44 wont 
97, 119 P 281; Potter v. Smith, 70 N 
WV; .299%. Peo. vy. Northern: 2. Co., 42 
NY. 217 {aff 53 Barb. 98, and writ 
of error dism 12 Wall. (U. S.) 384, 
20 L. ed. 412]; Kennedy v. Dennstadt, 
31 N. D. 422, 154 NW 271. 

40. See statutory provisions. 

[a] An Indiana statute requiring 
proof of the execution of a pleaded 
written instrument, denied under 
oath, has no application to a requisi- 
tion of the governor of another state 
for the return of a fugitive from 
justice, or to a warrant of the gov- 
ernor of this state issued thereon. 
Worth v. Wheatley, 183 Ind. 598, 108 
NE 958. 

41. Hastings v. Hugo Nat. Bank, 
Asie Oke uso), LO? Pao. 

2. Hastings v. Hugo Nat. Bank, 


43. Hastings v. Hugo Nat. Bank, 
44. Joinder of issue see supra § 
See statutory pre yeons 


American Tie, et Co. 
Washington, 62 Fla. 117, at, SS} 201; 
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lard, 54 Fla. 143, 44 S 366. 

47. Atlantic Coast Line R. Co. v. 
Mallard, supra 

48. See supra § 410. 


Sat Wilson v. Mundy, 238 Ill. A. 
Die 
50. See supra § 444. ; 
Pte Hannon y. State, 2 Gill (Md.) 
52. Cross references: 


Burden of proof see Evidence § 13 et 
seq. 

Matters conceded or not contr overted 
see Trial [38 Cye 1328]. 


yee See supra §§ 140 et seq, 198, 
54. U. S.—Neubauer v. American 
Seating Co., 171 Fed. 273; Fowler v. 


US pol Ctr CL 52. 

Cal.—Frantz v. Harper, 6 Cal. Un- 
rep. Cas. 560, 62 P 603. 

Colo.—Hoover v. Shott, 68 Colo. 
385, 189 P 848; Denver Omnibus, etce., 
Cor vV.Gast,, 64) Colons.7,, 29) Pi 23'3; 

Fla.—Prairie Pebble Phosphate Co. 
v. Taylor, 64 Fla. 403, 60 S 114. 

Ga.—Thompson v. Tasker, 134 Ga. 
80, 67 SE 446; New South Rubber 
Co. v..Muse, 27 Ga. A: 549,109) SE 
296; Atlanta Trust Co. v. -Willing- 
ham, 20 Gas A; 152, 92S 1759. 

Ida.—Idaho Placer Min. Co. v. 
Green, 14 Ida. 294, 94 P 161. 

Tll.—Shuld v. Wilson, 225 Ill. 336, 
80 NE 259; Maginn v. Levy, 211 Ill. 
A. 300; Zehr v. Zehr, 203 Ill. A. 584; 
Leisteko v. Smith, 190 Ill. A. 313; 
Hauer v. Sampsell, 153 Ill. A. 66; 
Walsh v. Marvel, 130 Ill. A. 305. 

Ind.—Hubble v. Berry, 180 Ind. 513, 
103 NE 3828; Indianapolis, etc., R. Co. 
v.. Centers iTp., 143° Ind, 635. 40: -NE 
134; Johnson v. Jones, 62 Ind. A. 4, 
112 NE 8380; Graves v. Garard, 44 
Ind. A. 712, 90 NE 22. 

Ky.—Souther v. Belleau, 203 Ky. 
508, 262 SW 619, 36 ALR 956; Houser 
v. Paducah, etc., R. Go., 178 Ky. 458, 
199 SW 3, 176 Ky. 290, 195 SW _ 831; 
Skillman v. Muir, 4 Metc. 282; Wag- 


gener v. Bells, 4 T. B. Mon. 7; Mc- 
Crackin v. Samuels, Litt. Sel. Cas. 
12. 

Me.—Pray v. Millett, 122 Me. 40, 
Talkes UNS (PAM 


Md.—Stewart Taxi-Serv. Co. v. 
Getz, 118 Md. 171, 84 A 338. 


Mass.—Hall v. Bates, 216 Mass. 140, 
103 NE 285; Palmer v. Coyle, 187 
Mass. 136, 72 NE 844; Warner v. 


Brooks, 14 Gray 109; Stone v. White, 


Mich.—Catlin v. Michigan Cent. Re 
Co., 66 Mich. 358, 383 NW 515. 

Minn.—Cremer v. Miller, 56 Minn. 
52, 57 NW. 318. 


Nebr.—Harrison State Bank  v. 
Omaha First Nat. Bank, 116 Nebr. 
456, 218 NW 92; Langenfeld v. Un- 
WON" PAC. Ree COnmoo se NebIzn \chea ce, 
NW 1086. 

N. H.—Chesley v. Dunklee, 77 N. 
He 263, 90) AL 965: 

N. J.—Street v. Smith, (Sup.) 135. 


A 352; Murphy v. North Jersey St. 
BeCow, We Ne da Peuaeass MAU TOTS 

N. C.—Talley_v. Harriss Granite 
IT4 NY (Cy 445. “938i SE 


N. D.—Kline v. Harris, 30 N. D. 
421, 152 NW 687, AnnCas1917D 1176. 

Oh.—Searer v. Lower, 25 Oh. A. 
328, 158 NE 199. 

Okl.—Correll v. Morgan, 70 Okl. 295, 
174 P 509; Moore v. Leigh-Head, 49 
Okl. 228, 149 P 1129. 

Pa.—Charlap v. Lepow, 87 Pa. Su- 
per. 466. 

Philippine.—Hermanos v. Herman- 
os, 39 Philippine 252. 

Tex.—Citizens’ Nat. Bank v. San 
Angelo Nat. Bank, (Civ. A.) 19 SW 
(2d) 388; Terry v. Witherspoon, oe: 
A.) 255. Sw 471i [aff (Commn. A.) 2 
SW_ 973]. 

W. Va.—Maynard v. Shein, 97 W. 
Va. 597, 125'SH 585. 

Allegations put in issue by gener- 
al denial see supra §§ 329, 1154. 

55. Ark.—Manchester First Nat. 
Bank v. Dalsheimer, 157 Ark. 464, 248. 
SW 575. 

Del.—Wilmington City R. Co. v.. 
White, 22 Del. 363, 66 A 1009. 

Oh.—Scovanner v. Toelke, 119 Oh.. 


Quarries Co., 


St. 256, 163 NE 493; State v. State 
Medical Bday, LO Oh. St. 20, 140 NE: 


Philippine.—Govt. vy. 

Ehilippins 624. 
D.—Leggett v. Moore, 36 S. D. 
ase, 154 NW 804. 

Wash. —Joseph v. 128 
Wash. 634, 224 P 5. 

[a] Affidavits attached to petition 
and by proper averments made a part 
thereof may not properly be consid- 
ered as evidence, and do not tend to 
support the petition or sustain the 
burden of proof required to be met by 
plaintiff upon issue joined by an an- 
swer. State v. State Medical Bd., 
107 Oh. St. 20, 140 NE 660. 


Serna, 50: 


Schwartz, 
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ration, or petition must be proved,®* unless admitted 
or deemed admitted by the adverse party.®7 
same is true of every material allegation of new mat- 
ter contained in a plea or answer®*® or subsequent 
Controverted facts necessary to the es- 
tablishment of a cause of action must be proved even 
though not alleged.°® A party need not prove all that 
he alleges.°! It is sufficient if he prove the substance 


pleading.®® 


of the issue.®2 


Facts alleged but not put in issue by the adverse 


party need not be proved.** 


56. Ala.—Central of Georgia R. 
Co.) v.' Gross, 192 Ala.-354,' 68 S 291. 

Ariz.—Pheenix R. Co. v. Beals, 20 
AAT IAS SOOO. Okie. 3 Cos 

Cal.—California Canneries Co. v. 
Great Western Lumber Co., 44 Cal. 
AY 69 7185 Bo £008, 207. 908) [fell 
Great Western Lumber Co. v. Cali- 
fornia Canneries Co., 44 Cal. A. 790, 
Leo PLOT I) 

Conn.—Shepard v. Palmer, 6 Conn. 


Ga.—Groover v. Simmons, 163 Ga. 
U18, 131. SE 237. 


Ida.—Muckle v. Hill, 32 Ida. 661, 
187 P 943. 

Ill.—Connibol v. Mt. Olive, etc. 
‘Coal "Cor, 20 Tl Az 324 \Godfrey, wv. 
Wingert, 110 Ill. A. 563; Chicago v. 


Rustin, 99 \Tll. A. 47. 

Ind.—Morgan v. Wattles, 69 Ind. 
260; Spaulding v. Harvey, 7 Ind. 429; 
Way v. Simmons, 8 Blackf. 559; 
Smith v. Brown, 3 Blackf. 22. 

Iowa.—Bobbitt v. Van Haton, 226 
NW 79; Iowa County v. Huston,. 39 
Iowa 323. 

Ky.—Tudor v. Louisville, 172 Ky. 
429, “iso SW 456. 

La.—Marionneaux v. Edwards, 4 
La. Ann. 103; State v. Briscoe, 2 La. 
Ann. 383; Mackin v. Rowley, 1 Rob. 
82; Mathes v. Metairie Ridge Nursery 
Co., 8 La. A. 275. 

Mo.—Long v. Montgomery, (A.) 295 
SW 811. : 

Mont.—Norum v. Queen City Oil 
Co., 81 Mont. 527, 264 P 122; Killeen 
v. Barnes- King Dev. Co., 46 Mont. 212, 
127 \P. 89>). vancey .7v. Northern Pac. 
Reco; 42 Mont. 342, 112 P 533. 

Nebr.—Fairbury First Nat. Bank v. 
Fairchild, 225 NW 32. 

N. Y.—Farmers’ L. & T. Co. v. Sief- 
ke, 144 N. Y. 354, 39 NE 358; Rob- 
erts v. Chittenden, 88 N. Y. 33 [aff 
24 Hun 341]; Robinson v. Weil, 45 
BN 8 1:0); Robbins v. Nathan, 189 
App. Div. 927, 179 NYS 281; Glazer 
V., Old Dominion Sisk Clow, 113 NYS 
980; Sniffen v. Parker, 8 NYCivProc 
393: Davidson  v. Remington, 12 
HowPr 310; Boyd v. Townsend, 4 Hill 
183; Mitchell v. Ostrom, 2 Hill 520; 
Panton v. Holland, 17 Johns. 92, 8 
AmD 369 

Oh.—Scovanner v. Toelke, 119 Oh. 
St. 256, 163 NE 493; Ryan v. Buck- 


eye State Bldg., etc., Co., 29 Oh. A. 
476, 163 NE 719. 
Pa—Carr v, Adtna Acc., ete., Co., 


263 Pa. 87, 106 A 107 [rev 64 Pa. Su- 


per. 343]. 

CoG Bell waeuakin, 126 (S.qC.tes. 
364. 

Tex.—Schulz v. Tessman, 92 Tex. 
488, 49 SW 1031 [rev (Civ. A.) 48 SW 
2071; Fidelity, etc., Co. v. Locke, 
(GIVE AD) 12 SW. o(2a) 646.50 Trott ove 
Flato, (Civ. A.) 244 SW 1085; Levin- 
son v. Montrose Oil ,Co., Ine., (Civ. 
A.) 240 SW 1047; Shumaker v. Byrd, 
(Civ. A.) 226 SW 817; MDlinois Cent. 
R. Co. v. Ryan, (Civ. A.) 214 SW 642; 
Paine v. Eckhardt, (Civ. A.) 203 SW 
459; Weld-Neville Cotton Co. v. Lew- 
is, (Civ. A.) 163 SW 667. 

Vt.—Stoughton v. Mott, 25 Vt. 668; 
Downer v. Woodbury, 19 Vt. 329. 

Va.—Barnes v. Hampton, 149 Va. 
740, 141 SE 836; Turberville v. Self, 
AY Call (3, Va.) 580. 

57. See infra §§ 338-354, 437-441, 
543-546. See also supra §§ 121-131. 

58. U. S.—Anzolotti v. McAdoo, 


PLEADING 


The 


ibe. 2 


[§§ 1160-1161 


[§ 1161] b. Several Causes of Action or Defenses. 
Where any one of several counts of a declaration, 
complaint, or petition alleges a cause of action and is 
substantiated by proof, plaintiff is entitled to recover 
even though none of the other counts are proved.®* 
And where several complete defenses are alleged, de- 
fendant is not bound to establish all of them.®® 
establishment of the truth of one good plea in bar 


The 


entitles defendant to judgment, although he fail on 


all the rest.°°® 


Likewise the failure of plaintiff to 


prove one of several replications to a plea does not 


262 Fed. 568 [rev on other grounds 
271 Fed. 268]. 
Ark.—Wallace v. Hammonds, 170 
Ark. 952, 281 SW 902. 
Metropolitan L. 
200 [aff 283 Ill. 


Ill.—Monahan v. 
InSVEor) 207 lea Ay. 
136,, 119 NE 68, LRAI918D 1196]; 
Russell v. Excelsior Store, etc., Co., 
120 Dil. A. 23. 

Ind.—Creech v. Hubbard, 86 Ind. 
AY 715, 206 NB 176. 


Kan.—Crosby v. Livingston, 105 
Kan. 418, 185 > 284. 
Mont.—-Murray v. Butte, 51 Mont. 


258; OL Ob te 

N. M.—Trauer v. Meyers, 19 N. M. 
490, 147 P 458. 

N. Y.—Farmers’ L. & T. Co. v. Sief- 
ke, 144 N. Y. 354, 39 NE 358. 

Tex,—Ferguson v. American Book, 


ete; (Cos (Civ. A.) 13. SW (2d) 459; 
Modesett v. Emmons, (Civ. A.) 286 
Sw 276 [rev on other grounds 


(Commn, A.) 292 SW 855] 

[a] Another suit pending.—Where 
an allegation of an answer as to the 
pendency of another suit is denied in 
the reply, defendant must prove such 
allegation. ‘Trauer v. Meyers, 19 N. 
M. 490, 147 P 458. 

[b] Under a plea of set-off, it is 
essential that defendant shall prove 
the same facts that he would be re- 
quired to prove if he had brought an 
original action on his demand. Rus- 
sell v. Excelsior Stove, etc., Co., 120 


TN LAS 2 3. 
ee Carroll v. Carroll, (Nev.) 268 
60. Galveston, etc., R. Co. v. Short, 


Chex? ‘Civ, AS) 163 Sw 601. 

[a] Thus, although failure of the 
petition to allege necessary facts:ren- 
dered it subject to special exception, 
plaintiff is not excused from prov- 
ing such facts. Galveston, etc., : 
ui v. Short, (Tex. Civ. A.) 163 SW 
601. 

61. Conn.—Preston v. Preston, 102 
Conn. 96, 128 A 292, 

Ill.—Reivitz v. Chicago Rapid 
Transit Co., 327 Ill. 207, 158 NE 380. 

Ind.—Phcenix Mut. L. Ins. Co. v. 
Hinesley, 75 Ind. 1; Morgan v. Wat- 
tles, 69 Ind. 260. 

Mo.—Hale v. Terminal R. Assoc., 
(A.) 12 SW (2d) 941; Palmer v. Kin- 
loch Tel. Co., 91 Mo. A. 106. 

N. Y.—Niemoller vy. Duncombe, 59 
App. Div: 614, 69 NYS 88° [aff 172 
N. Y. 621 mem, 65 NE 1120 mem]. 

62iy Phoenix, Mitty ia.- Inst (Cove. 
Hinesley, 75 Ind. 1; Texas, etc., R. 
Co. v. Kirk, 62 Tex. "227, 

63. U. S.—Bitterman v. Louisville, 
etc.; R: Co:, 207. U. S. 205, 28 SCt 91 
52 L. ed. alyeale 12 AnnCas 693. 

Ark.—Rowland_ v. Griffin, 
(2d) 457; St. Louis, ete., ; 
State, 85 Ark. 561, 109 SW 545. 

Cal.—National Lumber Co. v. 
ple! 166) Caler506; 137 oe ae Lucas 
We oul 10 Cal. A. 648, 103 P 157. 
Atkinson v. Olmstead, 140 Ga. 
100 78 SE 720. 

Tll.—Sterling Midland Coal Co. v. 
Ready, ete., Coal Co., 236 Ill. 

Ind.—Brandt v. Hall, 40 Ind. A. 651, 
82 NE 929. 

Iowa.—Stokes v. Gollmar, 163 Iowa 
520,145 NW 59. 

Ky.—Mutual L. Ins. Co. v. Miles, 
177 Ky. 750, 198 SW 30; Keystone 
Commercial Co. v. Maysville, 154 Ky. 
239, 157 SW 25; Sagamore Coal Co. 


A. 403.. 


v. Clark, 109 SW 349, 33 KyL 134; 
Johnson vy. Asher, 105 SW 948, 32 
KyL 317. 

Mo.—City Water Co. v. Sedalia, 288 
Mo. 411, 2381 SW 942. 

Mont.—Hayes v. Moffatt, 83 Mont. 
L851 2 Vee eA Soe 

Okl.—Curry v. Browning, 123 Okl. 
LOG 251 e982. 

Ss C—Ex p. Zeigler, 88 S. C. 168, 
70 SHE 726. 

Wash.—Miller v. Simmons, 67 
Wash, 294, 121 P 462; Hart-Parr Co. 
v. Keeth, 62 Wash. 464, 114 P 169, 
AnnCas1912D 243. 

[a] Agreement after demurrer 
overruled.—Where, after the entry of 
an order overruling a demurrer to a 
pleading, the parties agree that the 
allegations of the pleading shall be 
taken as true, the introduction of evi- 
dence to support the pleading is un- 
necessary. Com. v. Hillis, 96 SW 
873, 29 KyL 1068. Admissions’ see 
infra §§ 338-354, 437-441, 543-546. 

64 U. S—Ames v. LeRue, 1 F. 
Cas. No. 327, 2 McLean 216; Kerr 
Ve Morcey M4 Sk Cas. 2 NO. tieve Owe 
Granch. ‘CaiG+s 8: 

Ala.—Louisville, ete, R. Co. v. 
Mothershed, 97 Ala. 261, 12..S° 14; 
Maupay v. Holley, 3 Ala. 103. 

Ill—Heidenreich v. Bremner, 260 
Ill. 439, 103 NE 275; Colesar v. Star 
Coal Co., 255 Il. 532, 99 NE ‘709; 
Joliet: R..Co.,v. McPherson, 193 Til. 
629, 61 NE 1061; Chicago, etc., R. 
Co. v. Redmond, a@leauny: 347, 49’ NE 
541; Fowler v. Cade, 214) Til. A.) 1533 
Schlatter v. Triebel, 208 Ill. A. 504 
[Laff 284 Ill. 412, 120 NE 289]; Mithen 
v. Jeffery, 174 Til. A. 602 [rev on 
other grounds 259 Ill. 372, 102 NE 
CS ie eINEES sav. Cleveland, ClCaharkus 
Cos 158 Ill. A. 557; Tate v. Missouri 
Pac. R. Co5n1s7 TieAw 105; Jones v. 
Hunter, 99 Ill. A. 413. 


Ind.—-Culbertson v. Townsend, 6 


Ind. 64. 

Ky.—Shatzell v, Hart, 2. “Aw ok. 
Marsh. 191. 

Md.—Consolidated Coal Co. v. 
Shannon, 34 Md. 144. 

Mass.—Manilla v. Houghton, 154 


Mass. 465, 28 NE 784. 
Mo.—Allen vy, Wabash, ete., R. Co., 
84 See 653. 
N. Y.—Colton v. Jones, 30. N!>¥. 
Super. 164; Scheu v. New York, etc., 
RoIGos £2 NYSt 99. 
Tex.—Schaff v. Sanders, (Civ. A.) 
ey he 670 [aff (Commn. ‘A.) 269 SW 
Wis.—Astin v. Chicago, etc., R. Co., 
| tee. Wis. 477, 128 NW 265, 31 LRANS 
[a] If plaintiff fails to prove a 
special contract he may recover on a 
common count also pleaded. Shat- 
gout V. Hart, 20 AUK. Marsh (cy 
[b] Where legal and equitable 
causes of action are joined under the 
code, and plaintiff fails to establish 
his legal claim, he may nevertheless 
recover upon his equitable grounds. 
Scheu v. New York, etc., R. Co., 12 
NYSt 99. 
65. Jones v. People’s Bank Co., 95 
Oh. St.'253, 116 NE 34. 
66. U. S.—Kerr v. Force, 14 F. Cas.~ 
NoOveG 730, comecranch iC. {Cress 
Ala—State v. Brantley, 27 Ala. 44. 
N. Y.—Curtis v. Jones, How. A 
Cas: 137: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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warrant a judgment for defendant if another replica- 
tion thereto is proved and is an answer to the plea.°* 
Where a single count contains distinct averments 
each of which presents a substantive cause of ac- 
tion, proof of either will authorize a recovery.*® 

As a general rule no 
more need be proved, even though more be alleged, 


[§ 1162] c. Surplusage.*° 


Oh.—Jones v. People’s Bank Co., 
95. Oh. St. 253, 116 NE 34. 

Tex.—Fowler v. Hays, (Civ. A.) 1 
SW (2d) 1097. 

67. Accident Ins. Dept. of Order 
R. Conductors v. Brooks, 216 Ala. 605, 
114 S 6. 

68. Louisville, ete., R. Co. v. Ma- 
lone, 200 Ala. 380, 76 S 296; South- 
ern R. Co. v. Lee, 167 Ala. 268, 52 S 
648; Veitch v. V. B. Atkins Grocery, 
ete., €o:,°5 Ala) A. 4445°59 S746; 
National Fuel Co. v. Green, 50 Colo. 
307, 115 P 709; Leiberich v. East St. 
TGwiS wzetes Re = COGN sO 9 ye Ty, AM bare 
Franklin Printing, ete., Co. v. Behr- 
ens, 80 Ill. A. 3t8 [aff181 Ill. 340, 
54 NE 896]; Briggs v. Murdock, 13 
Pick. (Mass.) 305. 


69. Surplusage generally see su- 
pra §§ 83, 84. 

70. Ala.—Salmon vy. Salmon, 13 
Ala. A. 510, 69 S 304. 

Ariz.—Pheenix R. Co. v. Beals, 20 
Ariz.. 386, 181 P 379. 
' Cal.—Pigeon v. Fuller, 156. Cal. 
Got, 105. P97 6: 

Conn.—Preston v. Preston, 102 


Conn. 96, 128 A 292. 

Ga.—Gallagher v..Gunn, 16 Ga. A. 
600, 85 SE 930. 

Tll.—Cyrulik v. Ritchey Coal Co., 
215 Ill. A. 254; Fromm v. New Staun- 
tone CoalCo, 21d. il AY -3* [att 286 
Tll. 254, 121 NE 594]; Gustafson v. 
Peterson, 203 Ill. A. 242; Congrega- 
tion B’nai Abraham v. Voigt, 67 Ill. 
Woot suake trie.; Cte. .Ra Co, Vv. 
Christison, 39 Ill. A. 495. 

Ind.——Maywood Stock Farm Im- 
porting Co. vy. Pratt, 60 Ind. A. 131, 


110 NE 243. 

Kan.—Gibson v. Rea, 92 Kan. 262, 
140 P 893 

Mich.—Malkowski _ v. Olfs, 161 
Mich. 303, 126 NW 199; Marquet v. 


La Duke, 96 Mich. 596, 55 NW 1006. 

Mo.—Wessel v. Lavender, 262 Mo. 
421, 171 SW 331; Hale v. Terminal 
hh, Assocs, GAS) 12.5 W,.. 62d), 941: 
Lampe v. United R. Cos., 209 Mo. A 
357, 282 SW_249; Nicket v. St. Lou- 
iRewal Cx 135 Mo. A. 661, 116 

Antonelli v. Basile, 93 Mo. 
Palmer v. Kinloch Tel. Co., 
91 Mo. A. 106; Sumner v. Tuck, 10 
rie A. 269 [aft 90 Mo. 324, 2 SW 

76]. 

N. Y.—Byxbie v. Wood, 24 N. Y. 
607 [aff 15 N..Y. Super. 267]; Henry 
Hall Sons’ Co. v. Sundstrom, etc., Co., 
138 App. Div. 548, 123 NYS 390 [aff 
204 N. Y. 660 mem, 97 NE 1106 mem]; 
Connor: v.. Philo, 117 App, “Div. 1349, 
102 NYS 427. 


Oth.—Thompson Vv. Williams, 
Tapp. 2. 

Pa.—Hastings v. Speer, 34 Pa. Su- 
per. 478 


S. C.—Hammond v. North Eastern 
R. Co., 6 S. C. 130, 24 AmR 467. 

Tex.—Morrison v. Sewell, (Civ. A.) 
4 SW (2d) 1029; Ellerd v. Murray, 
(Civ. A.) 247 SW 631; Selman v. Gulf, 
ete, RR. Co. (Civ. A)? 10h SW 1030. 

[a] Thus, where a complaint con- 
tains a statement of facts constitut- 
ing a cause of action on a contract, 
which is sustained by proof, plaintiff 
is entitled to recover, although the 
complaint also contains allegations 
of a tort, in respect of which there 
is a complete failure to prove a cause 
of action. Connor v. Philo, 117 App. 
ive 349, 102 NYS 427, 38 NYCivProc 
63. 
Wilcox v. Kansas City West- 
ern R. Co., 201 Mo. A. 510, 213 SW 
156; Elwood v. Gardner, 45 N. Y. 
349, 10 AbbPrNS 238 [aff 9 AbbPrNS 
99]; Harper v. Lukens, 271 Pa. 144, 
112 A 636. 


PLEADING 


proof.*! 
proved.*? 


72. U. S.—Grand Trunk Ry, Co. Vv. 
U. S., 229 Med. 116, 143 CCA 392. 
ater ee ney Vv. Dozier, 161 Ala. 292, 

Cal.—Cordes v..-Harding, 27 Cal. A. 
474, 150 P 650. 

Til.—Jones v. Chicago Sanitary 
Dist., 265 Ill. 98, 106 NE 473; Stres- 
enreuter v. Bowes, 233 Ill. A. 143; 
Barker v. Danville St. R., ete., Co., 193 
Ill. A. 639; Evan L. Reed Mfg. Co. v. 
Wurts, 187 Ill. A. 378; Chicago v. 
Dunham Towing, ete., Co., 161 Ill. 
A. 307; Aldrich v. Illinois Cent. R. 
Co., 147 Ill. A. 198; Dunham v. Black 
Diamond Coal Co., 146 Ill. A. 140. 

Me.—Neal v. Smith, 89 Me. 596, 36 


A 1058; Maxwell v. Maxwell, 31 Me. 
184, 50 AmD 657; Bean v. Simpson, 
16 Me. 49. 


Md.—Ferguson v. Tucker, 2 Harr. 
& G. 182. 

Mass.—Cavanagh v. Tyson, etc., 
Co., 227 Mass. 437, 116 NE 818; Leav- 
awe Dimond, 227 Mass. 216, 116 NE 

Minn.—The War Hagle v. Nutting, 
1 Minn. 256. 

Mo.—Wilcox v. Kansas City West- 
ern R; Co:, ‘201 Mo; “A. 510, 213 Sw 
156; Thoele v. Marvin Planing Mill 
Co., 165 Mo. A. 707, 148 SW 413; 
Palmer v. Kinloch Tel. Co., 91 Mo. 
A. 106. 

Mont.—Perham v. Putnam, 82 Mont. 
349, 267 P 305; Hoskins v. Northern 
Pac. R. Co., 39 Mont. 394, 102 P 988. 

Nev.—Gillson v. Price, i8 Nev. 109, 
ALN 24 ae 

N. Y.—Segeliken v. Meyer, 94 N. Y. 
nae 5 NYCivProc 1 [aff 22’ Hun 6]. 

I.—DePaola v. National Ins. Co., 
38 mR. I. 126, 94 A 700. 

S. C._Laneaster v. Columbia, 104° 
S. C. 228, 88 SEH 463. 

Ss. D.—Langnes v. Chicago, ete., R. 
Co., 40 S. D. 546, 168 NW 1050. 

Tex.—Shelton v. Lock, (Civ. A.) 19 
SW (2d) 124. 

[a] Rule applied.—(1) Plaintiff 
being entitled under the statute to 
recover for damages to her land by 
the turning of water from a sanitary 
district into a river, without proof 
that the district’s acts were wrong- 
ful or negligent, an allegation that 
they were so wasS mere surplusage 
and proof thereof was not required. 
Jones v. Chicago Sanitary Dist., 265 
Tll. 98, 106 NE 473. (2) In an ac- 
tion for breach of contract, an alle- 
gation of overpayment by plaintiff 
to defendant, being unnecessary to 
sustain the action, could be treated 
as surplusage, and therefore it need 
not be proved. Cavanagh v. Tyson, 
ete., Co., 227 Mass. 487, 116 NE 818. 
(3) In an action on a fire policy, an 
averment that defendant denied lia- 
bility is surplusage, and failure to 
prove it does not preclude recovery. 
DePaola v. National Ins. Co., 38 . 
I. 126, 94 A 700. (4) The allegation, 
in a complaint for injury caused by 
a root obstructing the street, that the 
root had a hole underneath in which 
plaintiff caught her foot, is an im- 
material allegation of mere evidence, 
and recovery is not dependent upon 
proof of the hole. Lancaster. v. Co- 
lumbia, 104 S. C. 228, 88 SE 463. 

73. Ala.—Birmingham R., etc., Co. 
v. Moore, 148 Ala. 115, 42 S 1024. 

D. C.—Washington R., etc., Co. v. 
Washington Terminal Co., 44 App. 

0. 

Me.—Winchester v. Perry, 122 Me. 
Te eS Al oil b 

Or.—Graham v. Coos Bay R., etc., 
Con, ae Oris 393, 2b3 9 Poot 

Pa.—Grubb v. Mahoning Nav. Co., 
14 Pa. 302. , 
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than enough to sustain the cause of action or de- 
fense relied upon.?° 
gations necessary to a recovery need be supported by 
Surplusage in a pleading need not be 
Thus, as a general rule, no proof is re- 
quired of allegations which are irrelevant,’? immate- 
rial,?* or unnecessary. *® 


In other words only those alle- 


Proof will not be required 


[a] Illustration.—In an action for 
injuries to a passenger, it is not fa- 
tal to fail to support with evidence 
an allegation that the car was 
wrecked, where no negligence is al- 
leged with respect to the wreck, nor 
any of plaintiff’s injuries attributed 
to the wreck. Birmingham R., etc. 
Co. v. Moore, 148 Ala. 115, 42 S 1024. 

74. Bradley v. Becker, 296 Mo. 548, 
246 SW 561; Thoele v. Marvin Plan- 
ing Mill Co., 165 Mo. A. 707, 148 SW 
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U. S—Grand Trunk R. Co. v. 
UL S.;. 229 | Med. LG, kes CCA MSO = 
Lake County v. Keene Five Cents Sav. 
Bank, 108 Fed. 505, 47 CCA 464; Geer 
v. Ouray County, 97 Fed. 435, 38 CCA 
250; Scanlan v. Hodges, 52 Fed. 354, 
3, CCAn 11 3 

Ala.—Sovereign Camp W. O. W. 
v. Adams, 204 Ala. 667, 86 S 737; 
Birmingham R., etc., Co. v. Moore, 
148 Ala. 115, 42 S 1024. 

Ark.—Strange v. Bodcaw Lumber 
Col, of 9 Ark. 490) 96° SW 152.006 
AmSR 92. 

Cal.—Cahill v. Colgan, 31 P 614; 
Peters v. Foss, 20 Cal. 586; Darst v. 
Rush, 14 Cal. 81. 

Conn.—Alling v. Forbes, 68 Conn. 
575,37 A 390. 


Ga.—Morgan v. J. B. Colt Co., 34 
Ga. A. 630, 130 SE 600. ‘ 

Ill—Jones v. Chicago Sanitary 
Dist., 265 Ill. 98, 106 NE 473; Aldrich 
v. Illinois’ Cent. .-R. Co, -147) To A. 
198; Dunham v. Black Diamond Coal 
Coo 6a D aes ye 4 08 


Ind.—Hobbs v. Eaton, 38 Ind. A. 
628, 78 NE 333; Burton v. Figg, 18 
Ind. A. 284, 47 NE 1081. 

Ky.—Dorsey v. Swann, 43 SW 692, 
19 KyL 1387; Keller v. Gleason, 39 
SW 706, 19 KyL 154. 

Mass.—Cavanagh v. Tyson,  etce., 
Co., 227 Mass. 437, 116 NE 818;. Leav- 
itty. Dimond, 227 Mass. 216, 116 NE 

Mo.—Hoffman v. Philip A. Rohan 
Boat; ete. (Con) GAS)) S294 SiWirip sa 
Lampe: v. United R. Cos., 209 Mo. A. 
357, 282 SW 249; Morgan v. Sun- 
flower Zinc Co., 199 Mo. A. 26, 199 
Sw 590; Sumner v. Tuck, 10 Mo. A. 
269 [aff 90 Mo. 324, 2 SW 476]. 

Mont.—Perham v. Putnam, 82 
Mont. 349, 267 P 305; Hoskins v. 
Northern Pac. R. Co., 39 Mont. 394, 
102 P 988. 

N. H.—Fisk v. Hicks, 31 N. H. 535; 
Titus v. Ash, 24 N. H. 819. 

N. J.—Boesch Vip ick ies eNas deeds 
et 119) AG) 257A R 1516. 

Y.—Tugman v. National SS. Co., 
76 Nw Y. 207 -[aff. £3’ -“Elun' "332; and 
rev on other grounds 106 U. S. 118, 27 
L. ed. 87]; Niemoller v. Duncombe, 
59 App. Div. 614, 69 NYS 88 [aff 172 
N. Y. 621 mem, 65 NE 1120 mem); 
Yates v. Alden, 41 Barb. 172; Quin- 
tard v. Newton, 28 N. Y. Super. 72. 

R. I.—DePaola v. National Ins. 
COs 88 Rely 26.504 AS 008 

S. C.—Lancaster v. Columbia, 104 
S. C. 228, 88 SE 463; Bell v. Lakin, 
2605.) Co 864: 

Scie .—Sills v. Lathan, 3 Tenn. Civ. 


Tex.—Selman v. Gulf, etc., R. Co., 
(Civ. A.) 101 SW 1030; Collins v. 
Chipman, 41 Tex. Civ. A! 563, 95 SW 
666; Aycock v. Baker, (Civ. A.) 60 
SW 2738. 
eee et v. Granger, 13 Vt. 

Wash.—Cary-Davis Towing Co. v. 
Spradley, 115 Wash. 93, 196 P 655. 

Eng.—Williamson y. Allison, 2 Hast 
446, 102 Reprint 439; Peppin v. Sol- 
omons, 5 T. R. 496, 101 Reprint 279. 
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of unnecessary matters of inducement.*® 
been held that an immaterial allegation need not be 
even though issue is joined thereon.7* A 
distinction has been recognized, however, between al- 
legations which are both unnecessary and irrelevant, 
and those allegations, which, although unnecessary, 
Unnecessary allegations which are 
relevant to, and enter into, the foundation of a cause 
of action or defense must be proved if put in issue.*? 
Thus it has been held that in a case where defendant’s 
hability may be stated in general terms, if plaintiff 
alleges such liability, with unnecessary fulness and 


proved, 


are relevant.*® 


PLEADING 


And it has } tions as laid.®°® 


(1) In General. 


particularity, he may be forced to prove the allega- 


ce Ward v. The Little Red, 7 Mo. 
582. : 

77. Billingham v. Bryan, 10 Iowa 
ole 

78. See cases infra note 79. 

79. Colo.—Scott v. Watkins, 25 


. 340, 138 P 432. 
Ill. Maltman v. Chicago, etc., R. 
Connally AVI T 3. 
Mo.—Lindsay v. Davis, 30 Mo. 406. 


Oh.—Conn v. Gano, 1 Oh. 483, 13 
AmD 639. 
S. C.—Treasury Comrs. v. Brev- 


en echy 8) tk On waby, palale 

{a] Illustration.—In an action to 
quiet title, where defendant claimed 
under. a tax deed and alleged the ad- 
vertising of the land for sale, the 
replication having denied it, she was 
bound to prove it, although allega- 
tion of a step leading to the deed was 
not necessary. Scott v. Watkins, 61 
Colo. 244, 157 P 3 [rev 25 Colo. A. 
340, 138 P 432]. 

80. Ala——Dexter v. 89 
Alan 262.0 Goes (ds. 

Fla.—Wilkinson v. Pensacola, etc., 
RAL COm oo. lakes 2a tis: tlt 

Ill.—Gridley v. Bloomington, 68 
Ill. 47; Faulkner v. Birch, 120 Il. 
A. 281; Maltman v. Chicago, etc., R. 
Go., (72 Ill. A. 378; Lake Shore;, etc., 
Re Co, Ww. Beam, ,, 21) Dll.) As 215, 

Ind.—Dickensheets v. Kaufman, 28 
Ind. 251. 

Mo.—State v. Trimble, 257 SW 104; 
Lindsay v. Davis, 30 Mo. 406 

81. See statutory provisions. 

82. Chandler Milling, ete., Co. v. 
Greenwood Grocery Co., 200 Iowa 919, 
205 NW 787, 202 NW 438; Lee v. 
Coon Rapids Nat. Bank, 166 Iowa 242, 
144 NW 630. 

Colby v. Forbes, (Iowa) 216 
NW. 722; Walters v. lowa Electric 
Co., 203 Iowa 471, 212 NW 884; Mal- 
colm Sav. Bank v. Mehlin, 200 Iowa 
970, 205 NW 788; Watson yv. Missis- 
sippi River Power Co., 174 Iowa 23, 
156 NW 188, LRA1916D 101; Raine 
v. Dubuque, 169 Iowa 388, 151 NW 
518; Hughes v. Silvers, 169 Iowa 366, 
151 NW 514; Forsythe v. Kluckhohn, 
161 Iowa 267, 142 NW 225; Gilbert v. 
Chicago, etc., R. Co., 156 Iowa 440, 
136 NW 911; Luttermann v. Romey, 
143 Iowa 2338, 121 NW 1040; Fidelity 
Sav. Bank v. Reeder, 142 Iowa 373, 
120 NW 1029; Kerr vy. Topping, 109 
Iowa 150, 80 NW 321; Reizenstein v. 
Clark, 104 Iowa 287, 713 NW 588; Bax- 
ter v. Chicago, etc., RE (Cow 87 Iowa 
488, 54 NW 350; Way v. Chicago, 
etc., R. Co., 73 Iowa 4638, 35 NW 525; 
Maichen v. Clay, 62 Iowa 452, 17 NW 
658; Billingham v. Bryan, 10 Iowa 
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84. See supra §§ 121-131, 338, 353. 
85. . S.—Simonton v. Winter, 5 
Pet. 141, 8 L. ed. 75; The Tranque- 
bar, 11 F. (2d) 651; La Compagnie 
Générale Transatlantique v. Hayes, 
168 Fed. 903, 94 CCA 248; Plankinton 
v. Gray, 63 Fed. 415, 11 CCA 268. 
Ala.—Roobin v. Grindle, 219 Ala. 
417, 122 S 408; Boatright v. Fennell, 
213° Ala. 10, 104 S 1; Corona Coal Co. 
v. Thomas, 212 Ala. 56, 101 S 673; 
Sovereign Camp. W. O. W. v. Adams, 
204° Ala. 667, 86 S 737; Cochran v. 
Kimbrough, 157 Ala. 454, 47 S 709; 
Smith v. Kaufman, 100 Ala. 408, 14 


Ohlander, 


Sada: 
Ariz.—Perley v. Goar, 22 Ariz. 146, 
TEX EGA: 


195 

Cal.—Coulter v. Hensen, 268 P 332; 
Janeway v. Long Beach Paper, ete., 
Cor 2lg0eCale50, 212 CP 6oe Parkside 
Realty Co. v. MacDonald, 166 Cal. 426, 
137 P 21; Murphy v. Coppieters, 136 
Cal M317, N6see 97056 HWallav. Polack: 
42 Cal. 218; Peters v. Foss, 20 Cal. 
586; Swift v. Muygridge, 8 Cal. 445; 
Muraco v. Don, 79 Cal. A. 728, 250 
P 1109; Burns vi Jackson, .53 Cal. 
A. 345, 200 P 80; Ebner v. West Hol- 
lywood Transfer Co., 45 Cal. A. 186, 
187 P 114; Agricultural Extension 
Clubiv. ‘Hirsch sonal. Azv433 5 Loe 
430; Union Trust Co. v. Dickinson, 
30) CalyiAw 912 157 SP 6 boul Kondarn Vv; 
Fay, 22 Cal. A. 722, 136 P 514; Town- 
send v. Sullivan, 3 Cal. A. 115, 84 P 
435. 

Colo.—Freeman v. Boyer, 82 Colo. 
509, 261 P 864, 55 ALR 1385; Gor- 


don-Tiger Min., ete., Co. v. Brown, 
56, Colo.. 3045) 138) 2 Si sSehildt sve 
Montrose County, 52 Colo. 509, 122 


P 910; Hamill v. Copeland, 26 Colo. 
178, 56 P 901; Persse v. Gaffney, 23 
Colo. 245, 47 P 293. 


Conn.—Garber v. Goldstein, 92 
Conn. 226, 102 A 605; Weissman v. 
County” ES) Inst Cosi16 7A 1105; 


Del.—Walls v. People’s R. Co., 26 
Del. 65, 80 A 355. 
Lire C.—Cronan y. Cronan, 46 App. 


Fla.—Patrick v. Kirkland, 53 Fla. 
768, 43 S 969. 

Ga.—Lovell v. Frankum, 145 Ga. 
106, 88 SE 569; Richter v. Kilpat- 
rick, 148 Ga. 470, 85 SE 319; Flori- 
da Yellow Pine Co. v. Flint River 
Naval Stores Co., 140 Ga. 321, 78 SE 
900; Hastman Cotton Mills v. Suggs, 
136 Ga. 388, 71 SE 667; Bast Tennes- 
see, etc., R. Co. v. Kane, 92 Ga, 187, 
Loi SH) Wisne225 GRAS 3815s) Parker, -v. 
Lanier, 82 Ga. 216, 8 SE 57; Morris 
v. Peachtree Heights Park Co., 38 Ga. 
A. 3038, 143 SE 909; Cowart v. Bush, 
37 Ga. A. 278, 139 SHE 920; Bankers’ 
Trust, etc., Co. v. Hanover Nat. Bank, 
35 Ga. A. 619, 1384 SE 195; New Zea- 
land F. Ins. Co. v. Brewer, 29 Ga. A. 
773,. 116. SE 922; Little v. Dolvin, 
25 Ga. A. 264, 103 SHE, 35;  Blbert 
County v. Threlkeld, 21 Ga.. A. 6638, 
94 SEH 816; Lowe v. News Pub. Co., 
9 Ga. A. 103, 70 SE 607. 


Ida.—Knowles v. New Sweden Irr. 
Dist... U6 Uda. 217, 101) © 81. 
Ill.—Macaulay v. Jones, 295 Ill. 


614, 129 NE 520; Chrisman First Nat. 
Bank v. Watson, 277 Ill. 186, 115 NE 
156; Mancinelli v. De Bartolo, 268 Ill. 
198, 108 NE 1015; Dawson v. Ed- 
wards, 189 Ill. 60, 59 NE 590; Marx 
v. Chicago Daily News Co., 194 Ill. 
A. 322; Isbitz v. Chicago City R. Co., 
192 Ill. A. 487; Millard v.. Millard, 
123 Ill. A. 264 [aff 221 Ill. 86, 77 NE 
595}; Miller v. Payne, 4 Ill. A. 112. 

Ind.—Johnson v. Kent, 9 Ind. 252; 
Ayres v. Foster, 25 Ind. A. Be), 57 
NE 725; Ray v. Moore, 24 Ind. A. "480, 
56 NE 937. 

Iowa.—Coen v. Scott County Sav. 
Bank, 205 Iowa 483, 218 NW 325; 
American Laundry Mach. Co. v. Ev- 
erybody’s Laundry, 185 Iowa 760, 171 
NW 161; Sleeper v. Killion, 157 NW 


[§§ 1162-1163 


Statutes sometimes expressly pro- 


vide that a party shall not be compelled to prove 
more than is necessary to entitle him to the relief 
sought ;*? and, under such statutes, a party is bound 
to prove only such allegations or so much of the facts 
alleged as will entitle him to the relief asked for, no 
matter how much he has alleged.8? Allegations which 
could have been omitted need not be proved.** 

[§ 1163] d. Matters Admitted by Pleadings*+— 


A fact essential to a cause of action 


or defense need not be proved if admitted by the 
pleadings of the adverse party.6® Facts admitted by 


226; Mitchell v. Beck, 178 Iowa 786, 
156 NW 428, 160 NW 232; Dalton vy. 
Calhoun County Dist. Court, 164 Iowa 
187, 145 NW 498, AnnCas1916D 695; 
Wood v. Brotherhood of American 
Yeomen, 140 Iowa 98, 117 NW 1123; 
Clapp v. Cunningham, 50 Iowa 307; 
Hambell v. O’Neal, 39 Iowa 562; 
Hypfner v. Walsh, 3 Greene 509. 

Kan.—Winslow v. Crete State 
Bank, 123 Kan. 722, 256 P 975; Klep- 
inger. v. Kuns, 122 Kan. 627, 253: P 
227; Hughes v. Hudson-Brace Motor 
€o., 111 Kan. 397, 207 .P1.ooen Rava 
v. Cullen, 89 Kan. «879, 133 BP vaso. 
Atchison, ete., R. Co. v. Schroll; 76 
Kan. 572, 92 P 596. 

Ky.—Chapeze v. Hathaway, 153 Ky. 
519, 155 SW 1155; Trabue v. North, 
2 A. K. Marsh. 361; Skinner v. Myers, 


40 SW. 919, 19 KyL 421; .Comipw: 

Lewis, 39 SW 438, 19 KyL 170; Mid- 

dleton v. Com., 1 Litt. 347. 
La.—Kansas City, ete., Terminal 


Co. v. Interurban Motor Transp. Co., 
152 La. 1093, 95 S 258; Miles Plant- 


ing, etc., Co. v. Ware, 142 La. 1026, 
78 S 104; Barry v. Kimball, 10 La. 
Ann. 787; Lacoste v. Sellick, 1 La. 
Ann. 336; Diggs v. Parish, 18 La. 6; 
Rost v. Byrne, 14 La. 372; Jones v. 
Bishop, 12. La. 397; Peytral v. La- 
courrage, 1 La. A. (Orleans) 38; 
Brown v. King, 7 La. A. 546; Roy Ve 
Normand, 2 La. A. 310. 


Me.—Benner v. Lunt, 126 Me. 167, 
136 A 814. 

Md.—Weihenmayer vy. Bitner, 88 
Md. 325, 42 A 245, 45 LRA 446; New- 
man v. "Young, 30 Ma. 417; Cecil v. 
Cecil, 19 Md. 72, 81 AmD 626. 

Minn.—Sclawr v. St. Paul, 132 Minn. 


238, 156 NW 283; Evenson v. Key- 
stone .Mfs. ~Co... 33. .Minns 21.64, =S8o 
NW 8. 

Mo.—Grott v. Johnson, ete., Shoe 


Co.,-2 SW (2d), 785; 
Kansas City RK. Cos:,. 284 Most. 223 
SW 428; Maysville Vv. Truex, 235 Mo. 
619, 139 SW 390; Mathieson v. St. 
Louis, ete.;, RR: Co., 219 Mo. 542, 118 
SW 9: McKenzie v. United R. ‘Cos., 
216 Mo. 1, 115 SW 18; Meyer Bros. 
Drug Co. v. Bybee, 179 Mo. 354, 78 SW 
579; Mexico First Nat. Bank v. Rags- 
dale, 158 Mo. 668, 59 SW 987, 831 
AmSR 332; State v. Fleming, 19 Mo. 
607; Rooney v. Yellow Cab, etc., Co., 
(A.) 269 SW 669; Fledderman Vv. 
Piepntectur ane R. Co., (A.) 254 SW 


Pennington v. 


Mont.—Gallatin County Farmers’ 
Alliance vy. Flannery, 59 Mont. 534, 
197 P 996; Roy v. King, 55 Mont. 567, 
179, B 821: Grorud vy. Lossi, 48 Mont. 
274, 136 P 1069; Harrington v. Butte, 
etc., Min. Co., 35 Mont. 530, 90 P 748; 
Arnold v. Passavant, 19 Mont. 575, 
49 P 400; Gregg v. Garrett, 13 Mont. 
LO se Silene ds 

Nebr.—Kannow v. Farmers’ Co-op- 
erative Shipping Assoc., 76 Nebr. 330, 
107 NW 563; McCullough v. Dovey, 
61 Nebr. 675, 85 NW 8938; Knight v. 
Finney, 59 Nebr. 274, 80 NW 9125 
Hiersche vy. Scott, 1 Nebr, (Unofé.) 48) 
95 NW 494. 

Nev.—Boydstun v. Jacobs, 38 Nev. 
175, 147 P 447; Frances Mohawk 


Min., etc., Co. v. “McKay, 37 Nev. 191, 
bar P 456; Carlyon v. Lannan, 4 Ney. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1163] | 


the pleadings have the same force as facts found.8® 
Such admissions are binding on the party making 
them so long as they remain of record,’ and any evi- 
dence introduced thereafter contrary to such admis- 
The rule holds true, 
even though the pleading which contains the admis- 
But to dispense with proof, 
the admissions must appear in the pleadings upon 
Matters not admitted by 
an amended pleading must be proved notwithstand- 
ing they were admitted in the original.®? 
been held that an admission in an affidavit of defense 
of hability for a portion of the amount claimed is 


sions should be disregarded.*§ 
sions is not sworn to.8° 


which the trial is had.?° 


N. J.—Bernard vy. Adams, (Sup.) 
116 A 792; Stickle v. Vreeland, 99 N. 
J. L. 468, 123 A 753; Wills v. Mc- 
Kinney, 30 N. J. Kq. 465. 

N, Y.—Anderson v. Culver, 127 N. 
Y. 377, 28 NE 32; Tisdale v. Delaware, 
ete., Canal Cos; Ge Ne ve 416, 22 NE 
700; Commercial Bank vy. Pfeiffer, 108 
NaaYE 242, 15 NE 311; Dunham v. Cua- 
lipp, 94 N. Y. 129; White v. Smith, 
46 N. Y. 418; Walling v. Commercial 
Advertiser Assoc., 173 App. Div. 4911, 
159 NYS. 329; Wensley v. New York, 
173 App. Div. 248,159 NYS 510; Hedg- 
es v. Mountjoy, 164 App. Div. 444, 
149 NYS 869; Maune v. Unity Press, 
143 App. Div. 94,:127 NYS 1002; 
McKee v. Bernheim, 130 App. Div. 
424, 114 NYS 1080 [aff 198 N. Y. 575 
mem, 92 NE 1091 mem]; Pennacchio 
v. Greco, 107 App. Div. 225, 94 NYS 
1061; Browne vy. Stecher Lith. Co., 
24 App. Div. 480, 48 NYS 1038; Law- 
ton v. Hudson, 19 App. Div. 522, 46 
INVES 6 GAs O’Brien v. Commercial F. 
Ins. Co:, 38 N. Y. Super. 517 [rev on 
other grounds 63 N. Y. 108]; Rey- 
nolds v. Harlem Constr. Co., 71 Misc. 
446, 128 NYS 642; Doll v. Goellner 
Furniture Co., 159 NYS 787; John 
Hofman Co. v. Murphy, 116 NYS 506; 
een v. Lockwood, 29 NYS 370. 

N. C.—Henrico Lumber Co. v. Dare 
Lumber Con 185 IN ©. Zols 1 SE LOS 
Adams v. Beasley, 17 aN AC! 118, 93 


SE ee 

N. —Stair v. Marquart, 45 N. D. 
384, 178 NW 121; Mitchell v. Knudt- 
aoe Land Co., 19 N. D. 736, 124 NW 

4 

Oh.—Burke v. Michigan Cent. R. 
Co., 96 Oh. St. 496, 118 NE 111; Al- 
ter v. Shearwood, 20 Oh. A. 12; 151 
NE 805 [writ of error dism 114 Oh. 
St. 560, 151 - NE! 667]. 

Okl.—Miller v. Gregory, 132 Okl. 
48, 269 P 302; Grizzle v. Wright, 105 
*Okl. 294, 232 P 947; Farmers’ State 
Bank v. Gravelle, 80 Okl. 276, 195 P 
1092; Fish v. Sims, 42 Okl. 535, 141 
P 980; St. Louis, etc., R. Co. v. Lind- 
sey, 39 Okl.. 439, 135 P 1053; FRRogers 
vy. Brown, 15 Okl. 524, 86 P 443. 

Or.—Grammer v. Wiggins-Meyer 
SS, Co., 126 Or. 694, 270 P 759; Fos- 
ter v. Farra, 117 Or. 286, 243 P 778; 
Schucking v. Young, 78 Or. 483, 153 
P 803; Anderson vy. Meier, etc., Coy 
68 Or. 21,,.136 PP 660; Buchanan Vv. 
Lewis A. "Hicks Clo 66 Or. 503, 133 
P 780, 134 P 1091; Bigelow_v. Co- 
lumbia Gold Min. Co., 54 Or. 452, 
103 P 56, 1007; .Jennings v. Oregon 
Land Co., 48 Or. 281480 3860s.  Day= 
enport v. Dose, 40 Or. 356); OL ’P 112; 
Landigan v. Mayer, 32 Or. 245, 51 
P1649.) 67 “AmSR 521; Veasey Vv. 
Humphries, 27 Orrvol5, 41 P 8. 

Philippine.—Hibberd v. Headwa- 
ters Min. Co., 32 Philippine 565; Lub- 
rico v. Arbado, 12 Philippine 391. 

Ss. Cc.—Simpson v. South Carolina 
What, GnswCo.,, 59.5. Ca tI, om ol 13, 
225; Littlejohn v. Richmond, etc., R. 
Co., 45 S. C. 181, 22 SE’789; Stepp v. 
National Life, etc., Assoc., Bif(isee kes 
417, 16 SE 134. 

S. D.—Christiansen v. Bankers’, 
etc. Ins. iCo., 49° S..D. 225, 207 “NW: 
108; Commercial Bank y. Jackson, 9 
S. D. 605, 70 NW 846. 


Tenn.—Cooper v. Bell, 127 Tenn. 


142, 153 SW 844, AnnCas1914B 980. 


Tex.—Adams v. Williams, 112 Tex. 
469, 248 SW 673; League v. State, 93 


PLEADING 


And it has 
others.°# 


Tex, ~553, bt SW 3437/9 Bauman. v. 
Chambers, 91 Tex. 108, 41 SW 471; 
Graham v. Henry, 17 Tex. 164; South- 
land Lumber Co. v. Boyd, 
A,)—244. Sw: 119’) Houston,,'etc., , 
Co. v. Anderson, (Civ. A.) 10 SW (2d) 
767; Eldorado First. Nat. Bank v. 
Douglas, (Civ. A.) 7 SW (2d) 148; 
Wright v. King, (Civ. A.) 292 SW 602; 
Wilson v.*’ Beck, (Civ. A.) 286 SW 
315; Phillips v. Jones, (Civ. A.) 283 
SW 298; Texas Pac. Coal, etc., Co. 
v. Barker, (Civ. A.) 252 SW 809 [rev 
on other grounds 117 Tex. 418, 6 SW 
(2d) 1031, 60 ALR 936]; :San An- 
tonio v. Newnam, (Civ. A.) 201 SW 
191; Rockhill County Club Co. v. 
Nix, (Civ. A.) 198 SW 155; Fletcher 
v. Grinnan, (Civ. A.) 181 SW _ 550; 
Neville v. Miller, (Civ. A.) 171 SW 
1109; Barnes v. Central Bank, etc., 
Co., (Civ. A.) 153 SW 1172; Houston, 
etc., R. Co. v. Waltman, (Civ. A.) 132 
Sw 518; Veeder v. Gilmer, (Civ. A.) 
120 SW 584 [rev 103 Tex. 458, 129 SW 
595]; Dunlap v. Thrasher, 48 Tex. 
Civ. A. 324, 107 SW 838; Emerson v. 
Kneezell, (Civ. A.) 62 SW 551; Ft. 
Worth, ete., R. Co. v. McAnulty, 7 
Tex. Civ. A. 321, 26 SW 414; Gann 
v. Shaw, 2 Tex. A. Civ. Cas. § 255. 

Utah.—Smith v. Gilbert, 49 Utah 
510, 164 P 1026. 

Vt.—White v. Central Vermont R. 
Co., 87 Vt. 330, 89 A 618 [aff 238 U.S. 
507, 35 SCt 865, 59 L. ed. 1433, AnnCas 
1916B 252). 


Wash.—Olson v. Fireoved, 129 
Wash. 635, 225 P 643; Larkin v. Pe- 
derson, 71. Wash. 116, 127 PB 844; 


Lownsdale v. Grays Harbor Broom 
Co., 54° Wash. 542,103 P 833. 

Wyo.—Watts v. Lawrence, 26 Wyo. 
367, 185 P 719, 188 P 34; Edwards v. 
Johnston, 23 Wyo. 384, 152 P 273. 

See also supra § 352 

[a] Applications of rule.—(1) 
Where the cross complaint in an ac- 
tion to quiet title averred that, im- 
mediately upon notice that the title 
had been perfected, the purchaser 
tendered the balance of the purchase 
price and demanded a conveyance, 
and the fact of tender was admitted, 
it was not necessary to consider the 
sufficiency of the purchaser’s letter 
as a tender. Parkside Realty Co. v. 
MacDonald, 166 Cal. 426, 137 P 21. 
(2) Where ‘the answer admits the em- 
ployment of the broker, no proof need 
be made of the written employment, 
as required by Civ. Code § 1624 subd 
6. Konda v. Fay, 22 Cal. A. 722, 136 
P 514. (3) Where, in an action to 
enjoin defendant from boxing trees 
for turpentine purposes on plaintift’s 
land, the petition charges and _ the 
answer admits that the parties claim 
title from a common grantor, plain- 
tiff need not show the common gran- 
tor’s title. Florida yellow Pine Co. v. 
Flint River Naval Stores Co., 140 Ga. 
321, 78 SE 900. (4) Devisee, seeking 
enforcement, need not show that the 
heir’s admitted agreement to with- 
draw a will contest was in writing, 
where the agreement was admitted 
by answer. Benner y. Lunt, 126 Me. 
167, 1386 A 814. (5) In an action to re- 
cover for materials under four con- 
tracts, where defendant admitted lia- 
bility on three of them, and the court 
found that the material furnished for 
the fourth contract had been paid 
for, it was unnecessary to determine 


(Commn. | 
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not binding on defendant where plaintiff did not take 
a judgment for the amount admitted, but elected to 
proceed to trial for the recovery of the whole amount 
claimed after joining issue on defendant’s pleas.®? 
It has also been held that an admission that the al- 
legations of a certain paragraph of a pleading are 
true does not dispense with proof of additional alle- 
gations subsequently added to the paragraph by 
amendment and not replied to.°* An admission made 
by one of several adversary parties does not dispense 
with proof of the matter admitted as against the 
It has been held that a party is not pre- 
cluded from relying on an averment in the pleadings 


the effect of an agreement subse- 
quent to such payment, whereby 
plaintiff agreed to apply the payment 
on the other three contracts. Lar- 
kin v. Pederson, 71 Wash. 116, 127 
P 844. 

[b] Particular matters held es- 
tablished without proof by admis- 


sions of pleadings.—(1) Authenticity - 


of a written instrument. Henrico 
Lumber Co. v. Dare Lumber Co., 185 
Ne C., 237, 117 SE 10..-.(2) Authority 
of agent to bind principal to sell real 
property. Mitchell v. Knudtson Land 
Co., 19 _N. D. 736, 124 NW 946. (3) 
Demand for payment. Brown v. King, 
7 La. A. 546. (4) Execution of a writ- 
ten instrument. Gordon-Tiger Min. 
Co. v. Brown, 56 Colo. 301, 138 P 51; 
Coen v. Scott County Sav. Bank, 205 
Iowa 483, 218 NW 325; Wills v. Mc- 
Kinney, 30 N. J. Eq. 465; O’Brien v. 
Commercial F. Ins, Co., 38 N. Y. Su- 
per. 517 [rev on another point, 63 N. 
Y. 108]; Veasey v. Humphreys, 27 
Py SoLd, (4kePIASS Gt. aWiorth meter amr 
‘Corte McAnulty, 7 Tex. Civ. A. 321, 
26 SW 414. (5) Ordering of tax levy. 
St. Louis, ete., R. Co. v. Lindsey, 39 
Okl. 439, 139 P 1053. (6) Ownership 
of property. Roobin v. Grindle, 219 
Ala, 417, 122 S 408; Sleeper v. Kil- 
lion, (lowa) 157 NW 226; Bernard v. 
Adams, (N. J. Sup.) 116 A 792; Hous- 
fon; ete. Rie Come. Anderson, (Tex. 
Civ. A.) 10 SW (2d) 767. (7) Part- 
nership. Stair v. Marquart, 45 N. D. 
384, 178 NW 121. (8) Possession of 
Indian blood. Miller v. Gregory, 132 
Okl. 48, 269: P 302. (9) Presenta- 
tion of claim against decedent and 
rejection thereof by administrator. 
Harrington v. Butte, ete., Min. Co., 35 
Mont. 530, 90 PB 748. (40) Release of 
an obligation, Barnes v. Central 
Bank, etc. Co., (Tex. Civ. A.) 153 SW 
1172. (11) Service of notice of inten- 
tion to sue. La Compagnie Générale 
Transatlantique v. Hayes, 168 Fed. 
903, 94 CCA 243. (12) Terms of a 
eity ordinance. Rooney v. Yellow 
Cab, ete., Co., (Mo. A.) 269 SW 669. 
(13) Value of goods. John Hofman 
Co. v. Murphy, 116 NYS 506. 

86. Myegatt v. Coe, 124 N. Y. 
25 NE 611, 11 LRA. 646. 

87. See supra § 352. 
pra §§ 121-131, 543. 

88. Cal.—Hall v. Polack, 42 Cal. 


212, 


See also su- 


Ill._-Wheatley v. hele Se MrIst; 
12. 


ete, Bank, 64 Ill. A. 
affer v. Warren, 102 NW 
497; Hartman Steel Co. v. Hoag g, 104 
Iowa 269, 73 NW 611. 
La.—Rawitzky v. eres etc., 
R. Co., 40 La. Ann. 47, 3 S 38 
N. Y.—Traitel v. Dwyer, a NYS 


1100 [aff 31 Mise. 832, 65 NYS 1148]. 
N. C.—Ratliff v. Ratliff, 131 N. C. 


425, 42 SE 887, 638 LRA 963. 
Wash.—Charlton v. Markland, 36 

Wash. 40, 78 P°132; Goldwater v. 

Burnside, 22 Wash. 215, 60 P 409. 
89. Miller v. Payne, 4 Ill. A. 112. 
90. See cases infra notes 91, 92. 
91. Miles v. Woodward, 115 Cal. 


308, 46 P 1076. 

92. Standard Motor Co. v. Shockey, 
139 i Mads 2771s Av 869s 

93. Watson v. Barnes, 125 Ga. 738, 
54 Sih) -723. 

94. Lott v. Dashiell, (Tex. Civ. A.) 
233 SW 1103 [mod on other. grounds 
(Commn. A.) 243 SW 1072]. 


\ 
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of the adverse party as an admission by the fact that 
he denies such averment in his own pleadings,®® but 
there is some authority to the contrary.®® 
taking advantage of an admission must accept it in 


its entirety.°7 
Inconsistent defenses. 


is admitted in another.?? 
95. Webb v. Heintz, 52 Or. 444, 97 
Pais 


96. Globe Grain, etc., Co. v. Dienth, 
41 Cal. A. 604, 183 P 285; Tustin Pack- 
ing Co. v. Pacific Coast Fruit Auction 
GOH ACaleAL 274,13 1 P) 888: 

97. Albro v. Figuera, 60 N. Y. 630: 
De Waltoff v. Third Ave. R. Co., 75 
App. Div. 351, 78 NYS 132; Shrady v. 
Shrady, 42 App. Div. 9, 58 NYS 546; 
Oakley v. Oakley, 69° Hun 121, 23 NYS 
267 [aff 144 N. Y. 637, 39 NE 494]; 
Barnes v.,. Central Bank, etc., Co., 
(Rex. Civs 24.9) 1ib8eSiwe 1272: 

[a] Thus, where the petition al- 
leged that a release by plaintiff was 
obtained by defendant’s fraud, de- 
fendant could rely on the admission 
of the execution of the release with- 
out also accepting the allegations as 
to fraud. Barnes v. Central Bank, 
ete.; Co., (Tex. Civ. A.) 153 SW 1172. 

98. See supra § 254, 

99. Cal.—McDonald v. 
California R. Co., 101 Cal. 206, 35 P 
643; Siter v. Jewett, 33 Cal. 92; Ep- 
pinger v. Kendrick, 5 Cal. Unrep. Cas. 
295, 44 P 234; Tustin Fruit Packing 
Co. v. Pacific Coast Fruit Auction Co., 
21 Cal. A. 274, 181 P 338; Snipsic Co. 
v. Smith, 7 Cal. A. 150, 93 P 1035. 

Ind.—Graves yv. Garard, 44 Ind. A. 
712, 90 NE 22; Merchants’ Nat. Bank 
v. McClellan, 40 Ind. A. 1, 80 NE 854. 

N. J.—Livesey v. Besson, 82 N. J. 
L. 333, 82 A 509 

N. Y¥.—De Waltoff v. Third Ave. R. 
Co.,' 15 App» Div. 351, 78( NYS 132: 

Oh.—Sutliff v. Gilbert, 8 Oh. 405. 

Tex.—Silliman v. Gano, 90. Tex. 
637, 39 SW 559, 40 SW 391; Davies 
Vv. ‘Rutland, (Civ. ALY 219 "SW 235 

_ [motion to cert decision den 219 SE 
1114]; Peterson v. Graham-Brown 
Shoe Co., (Civ. A.) 210 SW 737; Love- 
lady v. Harding, (Civ. A.) 207 SW 
933; Johnson v. Hall, (Civ. A.) 163 
sw’ 399; Fidelity Phenix BY. ins. Co. 
v. Sadau, (Civ. A.) 159 SW 137; Lewis 
Vi Crouch, (Civ. A.) 85 SW 1009. 

1. See supra § 254. 

2. U. S.—Dakota County School 
Dist. No. 11 v. Chapman, 152 Fed. 887, 
82 CCA 35 (Nebraska rule). 

Conn.—Patchen v. Delohery Hat 
Si 82 Conn. 592, 74 A 881, 185 AmSR 

90. 


ae Wale —Gale v. Shillock, 4 Dak. 182, 
29 NW 661. 

Iowa.—Curl v. Watson, 25 Iowa 35, 
95 AmD 763. 

Kan.—Wilhite yv. Dieball, 94 Kan. 
78, 145 P 854; Elliott v. Hudson, 84 
Kan. 7, 113 P 307; Barnum v. Ken- 
nedy, 21 Kan. 181. 

Minn.—Derby v. Gallup, 5 Minn. 


1B) 
se de v. Sims, 42 Okl, 535, 141 
980. 


je) 

Or.—-Southern Oregon Co. v. Kight, 
112 Or, 66, 228 P ‘132, (832. 
go WSs Hartwell v. Page, 14 Wis. 

3. Peterson v. Roberts County, 31 
S. D. 439, 141 SW 368; Mattoon v. 
Fremont, etc., R. Co., 6 S. D. 301, 60 
NW 69. 

4. See supra § 341 et seq. 

5. U. S.—Bitterman v. Louisville, 
éte., R. Co.) 207 U.S... 205, 28 SCt 91, 
52 L. ed. 171, 12 AnnCas 693; Ports- 
mouth Cotton Oil Refining Corp. v. 
Montgomery Fourth Nat. Bank, 280 
Fed. &79 [aff 284 Fed. 718]. 

Ala.—Hicks v. Biddle, 218 Ala. 2, 
117 S 688; Taylor v. Birmingham 
Fertilizer Co., 209 Ala. 218, 95 S 886. 

Ariz.—Yates v. Russell, 20 Ariz. 


Southern 


In those jurisdictions 
wherein inconsistent defenses are permitted,’ a fact 
denied in one defense must be proved even though it 
But where inconsistent de- 


PLEADING 


A party 


. 
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fenses are not permitted,! such an admission is availa- 
ble to the adverse party,” unless the admission was. 
unavoidably made in order to enable the party mak- 
ing it properly to present that defense.® 


[§ 1164] (2) Matters Admitted by Failure To 


338, 180 P 910. : 
Ark.—Rowland v. Griffin, 16 SW 
(2d) 457; First Nat. Bank v. Herring, 
159 Ark. 317, 252 SW 37; Jones v. J. 
Cr Stephenson Lumber Co., 234 SW 
263; Horstmann y. La Fargue, 140 
Ark, 558, 215 SW 729; Horseman v. 
Hincha, 138 Ark. 415, 211 SW 385; 
McCarty v. Nelson, 129 Ark. 280, 195 
SW 689; St. Louis, etc., R. Co. v. 
State, 85 Ark. 561, 109 SW 545; Wade 
Va Goza, 78 Ark. 7, 96 SW 3888. 
Cal.—Morris v. Warner, 279 P 152; 
Davis v. Cline, 184 Cal. 548, 195 P 42; 


National Lumber Co. vy. Ripple, 166 
Cal. | 506s") 137522) 236%  Wiardlow |v. 
Middleton, 156 Cal. 585, 105 P 738; 


Hibernia Sav., etc., Soc. v. Boyd, 155 
Cal. 193, 100 P 239; Crandall v. Parks, 
152 Cal. 772, 93 P 1018; McDonald 
v. Poole, 113 Cal. 437, 45 P 702; Hev- 
ener v. Franklin, 52 Cal. A. 594, 199 
P 535; Humphrey v. U. S. Macaroni 
Co., 49 Cal. A. 395, 193 P 609; Mer- 
rill v. Kohlberg, 29 Cal. A. 382, 155 
P 824; Dunn v. Warden, 28 Cal. A. 
202, 151 P 671; Connell vy. Harris, 
23 Cal. A. 537, 1388 P 949; Newlin v. 
Myers, 28: Cal. A. 482, 138 P 927; 
Lucas v. Gobbi, 10 Cal. A. 648, 103 
P 157; Escondido Lumber, etc., Co. 
v. Baldwin, 1 Cal. A. 606, 84 P 284. 

Fla.—Long v. Sphaler, 92 Fla. 121, 
109 S 422; Grand Lodge K. P. v. 
State Bank, 79 Fla. 471, 84 S 528; 
eae v. Hampton, 57 Fla. 272, 49 

506. 

Ga.—Fain v. Fain, 166 Ga. 504, 143 
SE 586; Higgs v. Higgs, 144 Ga. 20, 
85 SE 1041; Atkinson v. Olmstead, 
140 Ga. 100, 78 SE 720; York v. Low- 
ry, 34 Ga. A. 389, 129 SH 793; Rome 
v. Herron, 26 Ga. A. 39, 105 SE 379; 
Jelks v. Wesleyan Female . College, 
22 Ga. A. 465, 96 SE 343; Bazemore 
Ve ACL Bwusmall ‘Co.3) 9) Ga.As.29,,.70 
SE 261; Edwards v. Harris, 7 Ga. 
A. 207, 66 SE 622. 

Ill.—Sears v. Mears-Slayton Lum- 
ber | Co:, 226 Ills ®A:) 2873) Hughes. -v: 
Chicago Bonding, etc., Co., 207 Ill. 
A. 628; Stoddard v. Illinois Impr. 
ete., Co., 195 Tl, A. 471 [aff 275 Til. 
199,113 NE 913]; Evan L. Reed Mfg. 
Co. v. Wurts, 187 Ill, A. 378; Strohm 
v. Alfred Holzman Co., 151 Ill. A. 617; 
Chicago Union Tract. Co. Vv. Lundahl, 
ie A. 220 [aff 215 Ill. 289, 74 NE 

Ind.—Hobart v. State, 198 Ind. 574, 
154 NE 384; Pittsburgh, etc, R. Co. 
v. Brown, 178 Ind. 117597 NE’ 145, 98 
NE 625. 

Ilowa.—Cuddy v. Becker, 146 Iowa 
250, 124 NW 1071. 

Ky.—Lowther Oil, ete., Co. v. Mc- 
Guire, 189 Ky. 681, 225 SW 718; Rob- 
ertson v. Mechanics’ Trust, ete., Bank, 
184 Ky. 287, 211 SW 858; Continental 
Ins. Co. v. Bradley, 172 Ky. 549, 189 
SW 706; Keystone Commercial Co. v. 
Maysville, 154 Ky. 239, 157 SW 25; 
Johnson v. Asher, 105 SW 943, 32 
KyL 3817. 

La.—Hitt v. Herndon, 166 La. 497, 
117. S568. 

Mich.—-McIntire v. Carr, 171 Mich. 
647, 1837 NW 811. 


Miss.—Bryan v. Greenwood, 112 
Miss. 718, 73 S 728. 

Mo.—Arkla Lumber, ete, Co. v. 
Henry Quellmalz Lumber, etc., Co., 


252 SW 961; Greer vy. St. Louis, etc., 
R. Co., 173 Mo. A. 276, 158 SW 740; 
P. M. Bruner Granitoid Co. v. Glencoe 
Lime, etc., Co., 169 Mo. A. 295, 152 SW 
601; Brown Mfg. Co. vy. Gilpin, 120 
Mo. A. 130, 96 SW 669. 


Deny. Material allegations of a pleading deemed ad- 
mitted by failure to deny* need not be proved.® 
Statutes sometimes provide that certain allegations 
shall not be considered true by failure to controvert 


Mont.—Hayes y. Moffatt, 83 Mont. 
185, 271 P 452 

Nebr.— Henry v. Henry, 73 Nebr. 
ee 103 NW 441, 107 NW 789. 

Nev. —Boydstun v. Jacobs, 38 Nev. 
1 aa BeAaai: 

Y.—Clark v. Dillon, 97 N. Y. 

370, “45 AbbNCas 264 [aff 11 Daly 110, 

4 NYCivProe 245, 2 McCartyCivProe 
73, 15 AbbNCas 261]; Scaglione v. 
Brooks, 159 App. Div. 573, 144 NYS 
542; McEvoy v. New York, 56 App. 
Div. 222, 67 NYS 593; Charlton v. 
Ward, 162 Misc. 238, 168 NYS 876; 
Reiter v. Tree & Co., Inc.,2175 NYS 
543; Moore v. Vermilya, 168 NYS 
85; Mullins v. weradiey, Contracting 
Co., 150 NYS 633 

N. G.—Carroll v. James, 156 N. C: 
68, 72 SE 81; Hargrove v. Adcock, Tit 
NN. Gy 166; 16 SE 16. 

Okl Baker v. Van Ness, 25 Okl. 
34, 105 P 660. 

Or.—State v. Hohnstein, 115 Or. 
466, 2388 P 1112; Eldriedge v. Hoefer, 
52 Or. 241, 93 P 246, 94 P 563, 96 i= 

Pa.—Burns v. Joseph Flaherty Co., 
278 Pa. 579, 123 A 496; Farbo v. Cas- 
key, 272 Pa. 573, 116 ‘A ea Fleccia 
v. Atkins, 270 Pa. 573, 113 A 842. 

Philippine.—Hibberd v. Headwa- 
ters Min. Co., 32 Philippine 565; Vil- 
lanueva v. Chavez, 24 Philippine 170; 
oi Sa v. De la Riva, 6 Philippine 


S. C.—Ex p. Zeigler, 88 S. C. 168, 
70 SE 726. 

S. D.—Heflebower v. Wiley, 30 S. 
D. 184, 188 NW 370. 

Tex. “Wilson v. Adams, 15 Tex. 323; 
Continental Casualty Co. v. Bradbury, 
(Civ. A.) 259 SW 306; Hovey v. San- 
ders, (Civ. A.) 174 SW 1025; Midkiff 
v. Johnson County Sav. Bank, (Civ. 
A.) 144 SW 705; International, etc., 
Re-Coy vy.) Ormond, 57 7hex., CivacAve aor 
121 SW 899; Wabash R. Co. .v. New- 
ton, .etc., Co., .(Civi’ A.) 110 -SW 992; 
McCormick y. National Bank of Com- 
merce, (Civ. A.) 106 SW 747. 

Wash.—Johanson v. Seattle, 80 
Washes b2i,014l Pe 10325 Miller v. 
Simmons, 67 Wash. 294, 121 P 462; 


Wheeler y. Aberdeen, 45 Wash. 63, 
87_ P 1061. 
W. Va.—Lutz v. Miller, 102 W. Va. 


238, 135 SE 168, 50 ALR 426; New 
River Grocery Co. v. Trent, 101 W. 
Va. 118, 1382 SE 487; Shurtleff v. 
Right, 66 W. Va. 582, 66 SE T19, SUSE 
AmSR 1041. 

Wis.—Sanitas Co. v. Niezorawski, 
138 Wis. 377, 120 NW 292. 

[a]. Rule applied to allegations of: 
(1) Assignment of a note and mort- 
gage. “Dunn Vee Warden, 28 iCal oA 
502, DS (OX Ley weep) Capacity in which 
plaintiff sues. Hicks v. Biddle, 21% 
Ala. 2, 117 S 688; Pittsburgh, etc., R. 
Co. v. Brown, 178 Ind. 11, 97 NE 145, 
98 NE 625; Greer v. St. Louis, etc., 
Tae elo 173 Mo. A. 276, 158 SW 740. 
(3) Demand before suit. Scaglione 
v. Brooks, 159 App. Div. 578, 144 NYS. 
542. (4) Execution of a chattel mort- 
gage and note. Cuddy v. Becker, 146 
Iowa 250, 124 NW 1071. (5) Bxist- 
ence of an ordinance. Connell v. Har- 
ris, 23 Cal. A. 537, 138 P 949." (6): 
Filing of claim against municipality. 
Johanson v. Seattle, 80 Wash. 527, 141 


P 10382. (7) Fraud in confessing 
judgment. New River Grocery Co. v. 
Trent), 101 W.Va. slL8), 132 SHeaere 


(8) Insolvency. First Nat. Bank v. 
Herring, 159. Ark... 317, 252° SW_ 37; 
Horstmann y. La Fargue, 140 Ark. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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them,® and allegations to which such statutes apply 
must be proved even though not denied.* 


[§ 1165] (3) Matters Admitted 
Verify Denial. 


Issue. 


558, 215 SW 729. (9) Joint liability. 
Strohm y. Alfred Holzman Co., 1 
Tll. A. 617. (10) Loss under fire pol- 
icy. Continental Ins. Co. v. Bradley, 
172 Ky. 549, 189 SW_706. (11) Part- 
nership. Lucas v. Gobbi, 10 Cal. A. 
648,103 °P. 157: (12) Par value of 
stock. Hitt v. Herndon, 166 La. 497, 
117 S 568... (13) Payment of taxes. 
Boydstun v. Jacobs, 38 Nev. 175, 147 
P 447. (14) Possession of property 
sought to be replevied. Yates v. Rus- 
sell, 20 Ariz. 338, 180 P 910; Davis v. 
Cline, 184. Cal. 548, 195 P 42... (15) 
Priority of lien. Wardlow v. Middle- 
ton, £156 7-Calt<58554 1051 Pi 738= G16) 
Publication of an ordinance. Bryan 
v. Greenwood, 112 Miss. 718, 73 S 
F283. (17) Service of notice under 
Employers’ Liability Act. Mullins 
v. Bradley ‘Contracting Co., 150 NYS 
633. (18) Service of written notice 
of material furnished. Long v. Spha- 
ler, 92 Fla. 121,109 S$ 422. (19) Trans- 
action of business by partnership un- 
der a fictitious name. Baker v. Van 


Ness, 25 .Okl. 34,105 P 660: '~€0) 
Value. Hevener v. Franklin, 52 Cal. 
A.; 594, 199 P 535; Sears v. Mears 


Slayton Lumber Co., 226 Ill. A. 287. 
(21) Venue. Atkinson v. Olmstead, 
140 Ga. 100, 78 S 720. 

6. See statutory provisions, 
supra §§ 341-343 

7. See case infra this note. 

[a] Allegations of value or amount 
of damages.—Under Kirby Dig. § 
6137, providing that allegations of 
value or of amount of damage shall 
not be considered as true by the fail- 
ure to controyert them, it was error 
to render judgment for plaintiffs in 
a suit for damages arising from the 
sales of worthless oat seed, on their 
verified allegations as to the amount 
of damages without proof thereof. 
Harl vy. Ellison, 138 Ark. 166, 210 SW 


and 


342. 
8. See supra § 842. 
9. Adamson v. Reagin, 17 Ga. A. 


126, 86 SE 455 [conforming to answer 
to cert questions 143 Ga. 306, 84 SE 
965]; Hastings v. Hugo Nat. Bank, 81 
OL TS OPO P= 457. 


10. See court rules. See also su- 
pra § 345. 
11. Dennis v. Vinton, 199 Mich. 


430, 165 NW 603. 

12. Rolland Tp. v. Pakes, 226 Mich. 
284, 197 NW 525; Dennis v. Vinton, 
199 Mich. 430, 165 NW 603; Irwin v. 
Wolcott, 183 Mich. 92, 149 NW 1035; 
Buckeye Brewing Co. v. Hymer, 157 
Mich. 518, 122 NW 124; Carpenter v. 
Carpenter, 126 Mich. 217, 85 NW 576. 

[a] Rule applied.—An admission 
of a township’s ownership of a gravel 
pit in a notice of special defense to 
its action on a road contractor’s bond 
for the value of gravel obtained from 
such pit by a subcontractor relieved 
Pee from establishing its title. 

olland Tp. v. Pakes, 226 Mich. 284, 
197 NW 525. 

13. See supra § 345. 

14. Written instruments see As- 
sumpsit, Action of § 82; Contracts § 


915; Evidence § 16387. 

15. U. S.—Garrett v. Louisville, 
ete:,, Ra. Co0.2235) US. , 308; 35 SCE32; 
59 L. ed. 242; Wilson v. Union Tool 
Co., 275 Ked. 624; Rucker v. Bolles, 
133 Fed. $5850 6.0, (OCA OF e KAN ger vs 
Bender, 116 Fed. 818, 54 CCA 317; 


Bowen vy. Hart, 101 Fed. 376, 41 CCA 
390; Taylor v. Luther, 23 F. Cas. No. 
18,796, 2 Sumn. 228. 


Allegations taken as true unless the 
denial of the same be verified* need not be proved.°® 
[§ 1166] (4) Admissions in Notice under General 
Rules of court sometimes provide that any 
statement of fact set forth in a notice of special de- 
fenses added to a plea of the general issue shall be 
treated as an admission by defendant and need not be 
proved by plaintiff ;+° and under such a rule the plea 


PLEADING 


by Failure To 
contain.?2 


—a. In General. 


Ala.—Indian Refining Co. v. Mar- 
crum, 205 Ala, 500, 88 S 445; Wil- 
liams v. Shows, 197 Ala. 596, 73 S 99; 
Dalton v. Bunn, 152 Ala. 577, 44 S 
625; Sellers v. Malone-Pilcher Co., 
151 Ala. 426, 44 S 414; Jones v. Ad- 
kins, 151 Ala. 216, 44 S 53; Amer- 
ican Oak Extract Co. v. Ryan, "112 Ala. 
337, 20 S 644; Behrman v. Newton, 
103 Ala. 525, 15 S$ 838. 

Ark.i—Smith v. Graves, 25 Ark. 
458; State Bank v. Arnold, 12 Ark. 
180 


Csl.—Kirk v. Culley, 202 Cal. 501, 
261 P 994; Price v. Los Angeles Coun- 
ty Sixth Dist. Agricultural Assoc., 
201 Cal. 502, 258 P 387; De Kahn v. 
Chase, 177 Cal. 281, 170 P 608; Tod- 
hunter v. Klemmer, 134 Cal. 60, 66 P 


75; Spader v. McNell, 130 Cal. 500, 
62 P 828; Peo. vy. Oakland Water 
Mrontie Co. allsniCal L234," 50) Leses0b3 


Riverside Water Co. v. Gage, 108 Cal. 


240, 41 P 299; Hicks v. Murray, 43 
Caliwoks: Hale vy, Giesea, 84 Cal. A. 
430, 258 P 407; Garrison v. Pearl- 


stein, 68 Cal. A. 326, 229 P 34&; Edge 
wei bryan,) 47 \Calé An 212) 190 Pi 4765 
Southern California Iron, ete., Co. v. 
Maier, 36 Cal. A. 531, 172 P 615. 


Colo.—Colorado Springs v. Colo- 
rado, etc., Co., 38 Colo. 107, 89 P 820; 
Larsh v. Boyle, 36 Colo. 18, 86 P 
1000; Grant v. Dreyfus, 52 P 1074; 


Rico First Nat. Bank v. Killgore, 10 
Colo. A. 536, 51 P 1023. 

Conn.—-MeGann vy. Allen, 105 Conn. 
177, 134 A 810; Southey v. Dowling, 
702"Conn, 153, 39 A, 113i a Dennely «iv. 
O’Connell, 66 Conn. 175, 33 A 920. 
ce C.—-Traver vy. Smolik, 43 App. 
150. 


Fla.—Rentz v. Live Oak Bank, 61 
Fla. 403, 55 S 856; Malsby v. Gamble, 
61 Fla. 310, 327, 54.S.766;.- State v. 
Seaboard Air Line R. Co., 56 Fla. 670, 
47 S 986; Atlantic Coast Line R. Co. 
Vv. Crosby, 5635 Bla. 400) 4328S, 318. 

Ga.—Groover v. Simmons, 163 Ga. 
778, 187 SE 237; Grooms v. Grooms, 
147 Ga. 206, 93 SE. 201;- Gentry v. 
Dorris, 146 Ga. 14, 90 SE 277; Louis- 
ville, ete., R. Co. v. Barrett, 143 Ga. 
742, 85 SE 923; Atlanta v. Nelson, 
142 Ga. 324, 82 SE 899; McConnell 
v. Slappey, 134 Ga. 95, 67 SE 440; 
Insurance Co. of North America v. 
Leader, 121 Ga. 260, 48 SE 972; 
Southern R. Co, v. Atlanta Sand, etc., 
Co., 8 Ga. A. 315, 68 SE 1078. 

Ill—McDermott v. Burke, 256 Ill. 
401, 100 NE 168; Chicago City R. Co. 
v. Lannon, 212. Til. 477, 72 NE 585; 
Carr v. Brennon, 166 Ill. 108, 47 NE 
721, 57 AmSR 119; Razor v. Razor, 
149 Tl. 621; .36 NE 9683: Doran  v. 
Mullen, 78 Ill. 342; Winslow v. New- 
lan, 45 Ill. 145; Reddig v. Looney, 
208 Ill A. 413; Lord v. Sanitary 
Drinkin= <Cupy;Co.) 71 9ibe Ts, , Ax) 1 150; 
Niemeyer v. Berg, 186 Ill. A. 107; 
Bradley v. Western Casket, ete., Co., 


185. Ill. A. 375; Cumey v. Ford, 168 
Ill. A. 530; Igo v. Cleveland, etc., R. 
Cos “156. Tl A190: Robinsony ve 


Kraft, 154 Ill. A. 213; Thulin v. An- 
derson, 154 Ill. A. 41; Illinois Cent. 
R. Co. v. School Trustees, 128 Ill. A. 
111; Boylan v. Cameron, 126 Ill. A. 
432. 

Ind.—Illinois Surety Co. v. Frank- 
fort Heating Co., 178 Ind. 208, 97 
NE 158; Highfill v. Monk, 81 Ind. 
203; Graydon v. Gaddis, 20 Ind. 515; 
Prather v. Ross, 17 Ind. 495; Marion, 
ete., R. Co. v. Ward, 9 Ind. 123; State 
v. O’Haver, 8 Ind. 282; Pittsburgh, 
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and notice are part of the record,!+ and it is unneces- 
sary formally to introduce them in evidence in order 
to make available for plaintiff any admissions they 
Plaintiff, however, is not bound by facts 
stated in such notice. 

[§ 1167] 2. Conformity of Pleadings and Proof** 


As a general rule the proof in an 


action at law must correspond with, and be confined 
to, the issues raised by the pleadings. ioe 
dence not excluded by any rule or principle of law 
may be introduced if it tends to support or contro- 


Any evi- 


ete., R. Co. v. James, 64 Ind. A. 456, 
114 NE 833; Mt. Carmel, etc., Turnp. 
Co. v. Loos, 53 Ind. A. 6, 101 NE 116. 

Iowa.—Barks v. Kleyne, 198 Iowa 
793, 209 NW 4389; Watt v. Robbins, 
160 Iowa 587, 142 NW 387; Jefferson 
v. Rust, 149 Iowa 594, 128 NW 954; 
Martinek v. Swift, 122 Iowa 611, 98 
NW 477; Stillman vy. Wickham, 106 
Iowa 597, 76 NW 1008; Riordan v. 
Guggerty, 74 Iowa 688, 39 NW 107; 
Ransom vy. Stanberry, 22 Iowa 334, 

Kan.—McCue v. Hope, 102 Kan. 147, 
390;;;170 -P. 1051; Hartiordak.. ine 
Coy vi. Warbritton;:66° Kan..933) 7127 
278; Frazier v. Ebenezer Baptist 
Church, 60 Kan. 404, 56 P 752; West- 
chester F. Ins. Co. v. Coverdale, 9 
Kan. A. 651, 58 P 1029. 

Ky.—Utterback v. Quick, 19 SW 
(2d) 980; Hignite v. Louisville Neu- 
ropathic Sanitorium, 223 Ky. 497, Bs 
SW (2d) 407; Hoopes, etc., Co. 
Adams, 221 Ky. 527, 299 SW 162: 
Prestonsburg v. Mellon, 220 Ky. 808, 
295 SW 1064; Insurance Co. of North 
America v. Gore, 215 Ky. 487, 284 
SW 1107; Acme-Jones Co. v. Ellis 
Milling Co., 208 Ky. 216, 270 SW 843; 
Webb v. Webb, 200 Ky. 488, 255 SW 
137; EF. T. Gunther Grocery Co. v. 
Koll, 153 Ky. 446, 155 SW_ 1145; 
Polites v. Barlin, 149 Ky. 376, 149 
Shacklett 
v. Henderson County Sav. Bank, 100 
SW 241, 30 KyL 1128; Anderson v. 
Baird, 40 SW 928, 19 KyLR 444; 
Louisville, ete., R. Co. v. Tarter, 39 
SW 698, 19 KyLR 229; Bolling v. 
Doneghy, 1 Duv. 220; Phcenix Ins. 
Co. v. Lawrence, 4 Mete. 9, 81 AmD 
521; Patton v. Robinson, 1 Bibb 285; 
Louisville, ete., R. Co. v. Hampton, 7 
Ky. Op. 296. 

La.—Lynch v. American Brewing 
Co. 127 TWa.48 48.054) S<123: Cox ve 
Lake Charles First Nat. Bank, 126 
La. 88, 52 S 227; Smith v. Union Saw- 
mill Co., 120 La. 599, 45 S 519; Lawler 
Vv. Cosgrove, 39 La. Ann. 488, 28 
34; Lyons v. Jackson, 4 Rob. 465; 
Colsson v. Consolidated Assoc. Bank, 
12 La. 105; Nicholes v. Hanse, 9 La. 
268; Dixon v. Emerson, 9 Ia. 104; 
Benoit v. Hebert, + La. 212; Palfrey 
v. Francois, 8 Mart. N. S. 260; Pon- 
sony v. Debaillon, 6 Mart. N. S. 238; 
Dumartrait v. Deblanc, 5 Mart. N. 8S. 


38; Trudeau v. Trudeau, 1 Mart. N, 
S. 128; Conrad v. Louisiana Bank, 
10 Mart. 700; Williamson y. His 


Creditors, 5 Mart. 618; Noe v. Labat, 
5 La. A. (Orleans) 92; Cambas v. 
Burney, 8 La. A. 206; Louisiana Farm 
Bureau Cotton Growers’ Co-op. Assoc. © 
v. Banister, 3 La. A. 472; McDonald 


v. Harris Gas, etc., Co., Inc, 2 La. A 
241; Meine v. Mossler Auto Exch., 
Ine. La, 4 


Me.—Lincoln v. ’ Fitch, 42 Me. 456. 
Md.—Ottenberg v. Ryan, ete (Cos 
130 Md. 38, 99; A 984; Dryden Vv. 
Barnes, 101 Md. 346, 61 A 342; Burch 
v. State, 4 Gill & J. 444. 
Mass.—Hgan V: Massachusetts 
Bending, éte., Co.- 165 NE ~386; 
Schmidt v. Schmidt, 216 Mass. 572, 
104 NE 474; Hurd Vv. General Blec- 
tric Co., 215 Mass. 358, 102 NE 444; 
Cromwell v. Norton, 193 Mass. 291, 
79 NE 433, 18 AmSR 499; Deming v. 
Darling, 148 Mass. 504, 20 NE 107, 
2 LRA 743; Foye v. Patch, 132 Mass. 
105; Grinnell v. Spink, 128 Mass. 25. 
Mich.—-Cutter v. Powers, 200 Mich. 
, 166 NW 1029; Millen v. Potter, 


375 
201 Mich. 1, 166 NW 948; Hydrex 
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vert an issue may be made by the pleadings.1® But | evidence not within the issues joined is properly ex- 


Silent Exhaust Works y. 
gine Works, 189 Mich. 431, 155 NW 
432; Weaver v. Murray, 1638 Mich. 
660, 128 NW 1088; Kennedy v. Lon- 
don, ete., F. Ins. Co., 157 Mich. 411, 
122. NW_ 134;  Hosken v. Carr, 147 
Mich. 633, 111 NW 201. 

Minn.—Haney v. Ferch, 150 Minn. 
323, 185 NW 397; Barrett v.-’ Van 
Duzee, 139 Minn. 351, 166 NW 407; 
Thorpe v. Cooley, 138 Minn. 431, 165 
NW 265; Hall v. Skahen, 101 Minn. 
460, 112 NW 865; Lamm v. Arm- 
strong, 95 Minn. 434, 104 NW 304, 
111 AmSR 479; Payette v. Day, 37 
Minn. 366, 34 NW 592; Clonan v. 
Thornton, 21 Minn. 380. 

Mo.—Morrow v. Franklin, 289 Mo. 
549, 233 SW 224; Cantwell v. John- 
son, 236 Mo. 575, 1839 SW 365; Cape 
Girardeau, etc., R. Co. v. Blechle, 234 
Mo. 471, 137 SW 974, AnnCas1912D 
246; Weil v. Posten, 77 Mo. 284; 
Brooks v. Blackwell, 76 Mo. 309; 
Moore v. Dawson, 220 Mo. A. 791, 277 
SW 58; Sevier v. Harmon, (A.) 261 
SW 348; Wills v. Sullivan, 211 Mo. A. 
318, 242 SW 180; Lorton v. Trail, 
(A.) 216 SW: 54; Wileox v. Kansas 
City Western R. Co., 201 Mo. A. 510, 
213 SW 156. 

Nebr.—Jessup v. Davis, 115 Nebr. 
1, 211 NW 190, 56 ALR 1403; Scovel 
v. Isham, 113 Nebr. 238, 202 NW 869; 
Glatfelter v. Security Ins. Co., 102 
Nebr. 464, 167 NW 572; Raapke, ete., 
Co. v. Schmoller, ete., Piano Co., 
Nebr. 716, 118 NW 652; Blomgren v. 
Anderson, 48 Nebr. 240, 67 NW 186; 
Bell v. Stowe, 44 Nebr. 210, 62 NW 


Seager En- 


456; Gross v. Bunn, 10 Nebr. 217, 4 
NW 1048; Tower v. McFarland, 1 
Nebr. (Unoff.) 893, 96 NW 172. 


Nev.—Ex p. Kair, 28 Nev. 425, 82 
P 453, 6 AnnCas 893. 

N. H.—Homer v. Falconer,60 N. H. 
Ce ee Mfg. Co. -v. Head, 
59 

N. J.—Peterson v..Christianson, 68 
N. J. U. 392, 56 A 288; Shuff vy. Stil- 
well ii No J. bi 2:82! 

N. M.—Palatine Ins. Co. v. Santa 
Fé Mercantile Co., 13 N. M. 241, 82 
LGR 

N. Y.—Taylor v. Goelet, 208 N. Y. 
253, 101 NE 867, AnnCas1914D 284; 
Akin v. Lee, 206 N. Y. 20, 99 NE 85, 
AnnCas1914A 947; Stiebel Vv. Gros- 
berg, 202 N. Y. 266, 95 NE 692, 36 
LRANS 1147, AnnCasi1912D 1305; Mc- 
Kane v. Howard, 202 N. Y. 181, 95 
NE 642, AnnCas1912D 960; Collister 
v. Fassitt, 168 UN TAY. 281, 57 NE 490, 
79 AmSR 586; Linton v. Unexcelled 
Fire-Wocks Co., 124 N. Y. 533, 27 NE 
406; W. A. Case, ete., Mie: (Cowav. 
Young Impr. Corp., 181 App. Div. 740, 
168 NYS 1025; Holroyd v. Sheridan, 
53 App. Div. 14, 65 NYS 442 [app 
dism 166 N. Y. 634°mem, 60 NE 1112 


mem]; Chu Pawn vy. Irwin, 82 Hun 
607, 31 NYS 724; Cowenhoven v. 
Brooklyn, 38 Barb. 9; New York 
Cent. Ins. Co. v. Nat. Protective Ins. 
Co., 20 Barb. 468 [rev on _ other 
’ grounds 14 N. Y. 85]; Wilder v. 


Moffat, 33 Mise. 777, 67 NYS 1001; 
Bloomingdale v. National Butchers’, 
etc., Bank, 33 Misc. 534, 68 NYS 35, 
Taylor Ve Raylor 23 NYS 55 [aff 125 
N. Y. 623 mem, 29 NE 1029 mem]. 

N. C.—F. S. Royster Guano Co. vy. 
Manning, 191 N. C. 422, 131 SE 765; 
Dellinger v. Elliott Bldg. Co., 187 
N. GC. 845, 123 SE 78; Webb v. Borden, 
145 N. C. 188, 58 SH 1083; ‘Gwyn- 
Harper Mfg. Co. v. Cloer, 140 N. C. 
128, 52 SE 305; Bond v. Wilson, 129 
N..C. 325, 40 SE 179; Bizzell v. Mc- 
Kinnon, 121 N. C. 186, 28 SH 271; 
Christmas v. Haywood, 119 N. C. 130, 
25 SE 861; Graves v. Trueblood, 96 
NaC. 495) 1 SH 918s) Melaurin™ 4y. 
90 N. C. 50; Young v. Green- 


Jones vy. Mial, 82 
‘Oh.—Standard Pare nee Co. 
v. Block, 5 OnNPNS 3 
Okl. —Anglo- Texas Oil Co. v. Man- 


etc., 


att, 125 Ou 925, 256. Bi 7405) Citizens? 
Bank v. Mabray, 90 Okl. 63, 215 P 
1067; Comanche Mercantile Co. v. 
Wheeler, etc., Mercantile Co., 55 Okl. 
328, 155 P 583; Waters v. Dore, 50 
Okl. 183, 150 P 885. 

Or.—Prouty Lumber, etc., Co. v. 
Cogan. 101 Or. 382, 200 P 905; Clatsop 
County School Dist. No. 30 v. Alameda 
Constr. Co.,.87 Or. 132,169 P.507, 788; 
Annand v. Austin, 86 Or. 403, 167 P 
1017, 168 P 725; Redsecker vy. Wade, 
CS esOtee Loew ikod me ion La Some Tao o. 
AnnCasl1916A 269; Henry v. Harker, 
COLOR 26, ns P PX Vig are Te A ese 
Simon v. Trummer, 5T Or. 153; 110 
P 786; -Heatherly v. Hadley, 4 Or. 1. 

Pa.—Vendig v. Union League, 291 
Pa. 536, 140 A 503; Ervin v. Phila- 
delphia Rapid Transit Co., 236 Pa. 530, 


84 A 966; Express Pub. Co. v. Aldine 
Press, 126 Pa. 347, 17 A 608; Foster 
v. Shaw, 7 Serge. & R. 156; N.. V. 


Oliefabrieken TT. Duyvis J. Z... v. 
Street, 92 Pa. Super. 508; Shaffer v. 
Bahr, 57 Pa. Super. 48; Milantoni v. 
Di Berardino, 56 Pa. Super. 1; Dut- 
ton v: Pyle, 7 Pa: :Super: 126,,°42 
WklyNC 65; Cambria Car, ete., Co. v. 
Royal Quemahoning Coal Co., 5 Pa. 
Dist. & Co. 254; Long v. Folwell, 18 
Pa. Dist. 921; Creadick v. Philadel- 
phia, 18 Pa. Dist. 803; Moses v. Pow- 
ers (Par Dist) 402-2 orp. vy. Kandigs 
6 Pa. Dist. 418; Rogeérs v. Waltz, 5 
Pa. Dist. 645, 18 Pa. Go. 95, 12 Montg. 
Co. 160. 

Philippine.—Pastor v. 
Philippine 592. 

Porto Rico.—Gonzalez v. Ortiz, 17 
Porto Rico 563. 

R. I.—Carr vy. American Locomo- 
tive Co., 29 R. I. 276, 70 A 196; Lake 
Vv. Weaver, 20) R.. 03 46, 37 Al 302: 

S. C.—Gill v. Ruggles, £04, S24€. 
461, 89 SE 503; Hand v. Catawba 
Power Co.,' 90 Siu C.8267> 73: 0SH 187; 
Bowick v. American Pipe Mfg. Co., 
69 S. C. 360, 48 Sl 276; McGee v. 
Wells, 37.S. C. 365, 16 SE 29. 

S. D.—Norbeck, etc., Co. v. Mallock, 
26 S. D. 54, 127 NW 471; Sykes v. 
Canton First Nat. Bank, 2 S. D. 242, 
49 NW 1058. 

Tenn.—Heatherly v. Bridges, 1 
Heisk. 220; Lewisburg, ete., R. Co. 
v. Beatty, 5 Tenn. Civ. A. 186. 

Tex.—International, etc., R. Co. v. 
Boykin, -99. Tex. -259, 89 SW 639; 
Pierce v. Wimberly, 78 Tex. 187, 14 
SW 454; Bender v. Friedrich, 39 Tex. 
276; Denison v. League, 16 Tex. 399; 
Ruis v. Chambers, 15 Tex. 586; Kelly 
v. Kelly, 12 Tex. 452; Thompson v. 
Thompson, 12 Tex. 327 Rivers v. 
Foote, 11 Tex. 662; Guess v. Lub- 
bock, 5 Tex. 535; Keeble v. Black, 
4 Tex. 69; Caldwell v. Haley, 3 Tex. 
317; Coles v. Kelsey, 2 Tex. 541, 47 
AmD 661; Smith v. Sherwood, 2 Tex. 
450; Mims v. Mitchell, 1 Tex. 443; 
Rockhold v. Lucky Tiger Oil Co., (Civ. 
A.) 4 SW (2d) 1046; Childress v. 
Barnhart First State Bank, (Civ. A.) 
264 SW 350; Texas City Terminal 
Co. v. Showalter, (Civ. A.) 257 SW 
621; Nimmo v. O’Keefe, (Civ. A.) 
204 SW 883; Southwestern Tel., etc., 
Co. v. Givens, (Civ. A.) 1389 SW 676; 
Riensch v. Naylon, 61 Tex. Civ. A. 
45, 110 SW 781; San. Antonio Tract. 
Cor tv. Lambkin’ e(Civa Ay 99) Siw; 
574; Western ‘Union Tel. Co. v. Byrd, 
34 Tex. Civ. A. 594, 76 SW 40; Neitch 
Vv.) Hillman, 29 °Mex. “Civ. A. 544°) 69 
SW 494; Gulf, etc., R. Co. v. Hodge, 
10 Tex. Civ. A. 543, 30 SW 829. 

Utah.—Knapp v. Knapp, 273 P 512; 
Miller v. Hancock, 67 Utah 202, 246 
P 949; Olsen v. Triangle Min. Co., 
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312, 120 P 846, AnnCas1914D 1076; 
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P 630. 
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Gaspar, 2 


265; Seymour vy. Brainerd, 66 Vt. 320, 
29 A 462; Lewis v. Barker, 55 Vt. 21; 
Lyman v. Edgerton, 29 Vt. 305, 70 
AmD 415. 

Va.—Mundy v. Garland, 116 Va. 922, 
83 SE 491; Bowles v. Virginia Seap- 
stone Co., 115 Va. 690, 80 SE 799. 


Wash.—McNall v. Sandygren, 100 
Wash. 133, 170 P 561; Nelson v. Sib- 
ley Contracting Co., 66 Wash. 471, 


119 P 829; Wheeler v. Aberdeen, 45 
Wash. 68, 87 P 1061; Bluett v. Wilce, 
48 Wash. 492, 86 P 853; McNicol v. 
Collins, 30 Wash. 318, 70 P 753; Jac; 
obs v. Puyallup First Nat. Bank, 15 
Wash. 358, 46 P 396; Tilzie v. Haye, 
8 Wash. 187, 35 P 583. 

W. Va.—Sycamore Coal Co. v. Ad- 
kins, 01> Wit Van! 211.1 3 oiSBy 330s 
Siever v. Coffman, 80 W. Va. 420, 92 
SE 669; Chicago Art Co. v. Thacker, 
65 W. Va. 143, 68 SE 770; Hollen 
Vv. Crim, 062 W. Va. 451,59 SE 172; 
Mann v. Perry, 3 W. Va. 580. 

Wis.—Hollingsworth v. Shannon, 
167 Wis. 224, 167 NW 248; Monture 
v. Regling, 140 Wis. 407, 122 -—NW 
11293 SGalliv. Galli 120 Wiss 270MoF 
NW 938; James v. Carson, 94. Wis. 
632, 69 NW 1004. 

N. S.—Maritime Gypsum Co. v. 
Redden, 46 N. S. 285, 8 DomLR 155, 
11 EFastLR 586. 

Sask.—J. R. Watkins Co. v. Thole, 
[1924] 4-DomLR 1295, [1924] 3 
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16. U. S.—Standard Oil Co. v. Van 
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533, 72 S 106; Beatty v. Palmer, 196 
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Ark.—Wright v. Skelton, 176 Ark. 
369, 3 SW (2d) 52; Bache v. Central 
Coal, ete! Co., 127 Ark. 397, 192.SW 
DOs: ‘AnnCas1918E 198; Louisiana Mo- 
lasses Co. v. Ft. Smith Wholesale 
Grocery Co., 73 Ark. 542, 84 SW 1047; 
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Cal.—Barlow v. Barnes, 172 Cal. 98, 
155 P 457; Conlin v. Osborn, 161 Cal. 
659, 120 P 755; Dolley v. Ragon, 66 
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Pe Calo AS T4103 P 949. 

Conn.—Moran v. New York, etc., R. 
Co., 107 Conn. 454, 140 A 818; Plumb 
Vv. Curtis, 66 Conn. 154, 33 A 998. 

Del. —Daugherty Vv. White, 25 Dei. 
316, 80 A 237, AnnCasl914C 876. 

D. C.—Dobbins v. Thomas, 30 App. 
511; Tyler v. Gilmore, 14 D. C... 189: 
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Co. v. Wells, 65 Fla. 350, 61 S 745; 
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Ga.—Gorday v. Cravey, 142 Ga. 114, 
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Ga. 
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Feulner vy. Gillam, 211 Ill. A. 348. 
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62, Ory 271, °96, P Lai12. 
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Ss. D.—West Minneapolis First Nat. 
Bank v. Harvey, 29 S. D. 284, 137 
NW 365. 

Tenn.—Rush v. Moore, (Ch, A.) 48 


Sw 90. 

Tex.—Tuttle vy. Moody, 100 Tex. 
240, 97 SW 1037; McCorkle v. Law- 
rence, 21) Mex. 731; Barton v. Farm- 
ers’ State Bank, (Commn. A.) 276 SW 
177; Goldsmith v. Ohio Truss Co., 
(Civ. Ay) 1283) 6 SiWe.£299i5)% Millers? 
Indemn. ‘Underwriters v. Heller, (Civ. 
A.) 253 SW 853; 
ford,. (Civ. A.) 019 SW 504; Arm- 
strong v. King, (Civ. A.) 130 Sw 629; 


Brewing Co., 
231, 


Parlin, etc., Co. v. Glover, 55 Tex. Civ. | 


“A. 112, 118- SW ~731; Landa-v. Obert, 
5 Tex. Civ. A. 620, 25 SW 342. 


144 S 625; 


135 Cal. 522, 
755 


Coopwood v. Wof- | 


Utah.--Goodspeed v. Wasatch SilJ- 
ver Lead Works, 2 Utah 263. 

Vt.—Rowley v. Shepardson, 90 Vt. 
25, 96 A 374; Holbrook v. Quinlan, 
84 Vt. 411, 80° A 339. 

Va.—Norfolk, ete., R. Co, v. Perdue, 
117 Va. 111, 83 SE 1058. 


Wash.—Robertson v. O’Neill, 67 
Wash. 121, 120 P 884; Kauffman v. 
Baillie, 46 Wash. 248, 89 P 548. 


W. Va.—Norton v. Kanawha Coun- 
ty Ct., 79 W. Va. 432, 91 SH 258. 

Wis. —Oldenberg v. Industrial 
Commn., 159 Wis. 3338, 150 NW 444; 
United ‘American . Ins. Co. v. Bal- 


timore American Bonding Co., 146 
eS 5738, 181 NW 994, 40 LRANS 


Que.—Beaudoin y. 
Super. 297. 

“Unless excluded by some positive 
exception, every thing relative to the 
issue is regarded as admissible.” 
Bell v. Brewster, 44 Oh. St. 690, 697, 
10 NE 679. 

“No litigant can be deprived of his 
right to support his cause by the in- 
troduction of evidence tending to 
prove all facts within the proper al- 
legations of his pleading and upon 
which issue has been joined, provid- 
ed they are relevant, material and 
competent and not repetitious or 
merely surplusage.”’ Moran v. New 
York, etc., R. Co., 107 Conn. 454, 457, 
140 A 818. 

Admissibility of evidence of facts 
ges on trial see Trial [33 Cyc 

17. U. S.—Baltimore, etc., R. Co. v. 
Camp, 105 Wed. 212, 44 CCA 451. 

Ala.—Dalton v. Bunn, 152 Ala. 577, 
Sellers vy. Malone-Pilcher 
Co., 151 Ala. 426, 44 S 414; Jones v. 
Adkins, 151 Ala. 316, 44 S 53. 

Ark.—Manufacturers’ Furniture Co. 
v. Cantrell, 172 Ark. 642, 290 SW 353; 
Lavender vy. Finch, 144 Ark. 199, 222 


SW 35. 
Cal.—Swanston v.. Clark, 153 Cal. 
300, 95 P 1117; Roche v. Baldwin, 
65 P 459, 67 P 903; Tod- 
hunter v. Klemmer, 134 Cal. 60, 66 P 
Porter v. Lassen’ County Land, 
CLCRE Com eloiae Ca lig e2iGlly a 5 Opeth ab Gas 
Santa Ana v. Harlin, 99 Cal. 538, 34 

P 224, 
Conn.—Smith y. Russell Luinber 
Co., 82 Conn. 116, 72 A 577; Bierce v. 
Sharon Hlectric Light Co., 73 Conn. 


300, 47 A 324. 
Ga.—Peagler v. Davis, 143 Ga. 11, 


Croteau, 57 Que. 


84 SE 59, AnnCas1917A 232; Pirkle 
Wa Cooper, 113-Ga. 828,° 39 ‘SE 289; 


Harrell v. Blount, 112 Ga. FAT; 38. SE 
56; Hanesley v. Monroe, 97 Ga. 471, 
QOnpS woud MOentral VaR Meta On aeva 
Avont, 80 Ga. 195, 5 SE 78; Brown v. 
Patterson, 51 Ga. 229; Green v. Beau- 
mont, Wo Gai~ A. 606,147" SH Oris 
Misenheimer vy. Gainey, 11 Ga. A. 509, 
75 SH 844; Kelly v, Malone, 5 Ga, A. 


618, 638. SE 639. 

Iit].—Metzger v. Manlove, 241 Ill, 
113, 89 NE 249; Mix v. White, 36 Ill. 
484; Darling v. Wood, 168 Ill. A. 
272;. Belvidere City R. Co. v. Buté, 
128 Tll. A. 620; Beloit Second Nat. 
Bank v. Woodruff, 113 Ill. A. 6; Kear- 
ney Vi. Aine Tu. ins: (Co. 109 SEI A. 

Ind.—Bane v. Ward, 77 Ind. 153; 
Dearmond y. Dearmond, 12 Ind. 455. 


. Iowa.—Woolsey v. Williams, 34 
Iowa 413. 
Kan.—Robieson vy. Royce, 63 Kan. 


886, 66 P 646.: 

Ky.—Conley. v. Boyd Oil, ete:, Co., 
220 Ky. 753; 295 SW_1025; Coving- 
ton v. Westbay, 156 Ky. 839, 18 SW 
91; Chapeze v. Hathaway, 153 Ky. 
519, 155 SW 1155; Mathis v. Taylors. 
ville Bank, 136 Ky. 634, 124 SW 876; 
Shacklett. v. Henderson County Say. 
Bank, 100 SW 241, 30 KyL 1128; Tay- 
lor v. Combs, 50 Sw 64, 20 Kyl 1828; 
Howard v. Dietrick, 13 KyL Dias Pat- 
fon, v. Robinson, 1 "Bibb 285; Oglevie 

Wiley, 6 Ky. Op. 460. 

‘La.— Brown v. United Motor Car 
Co., Inc., 120 S 264; Martin Davie vy. 


| ton Products Co., 


Carville, 110 La. 862, 34 S 807; Cleve- 
land v. Comstock, 22 La. Ann. 597; 
Stafford v. Shaddinger, 7 La. A. (Or- 
leans) 315. 
Md.—Burgess v. Lloyd, 7 Md. 178. 
Mass.—THastern R. Co. v. Benedict, 
St. 


10 Gray 212. 

Minn.—Dickson vy. Pauls WOse. 
Minn. 165, 117 NW 426. 

Mo.—Arn v. Arn, 264 Mo. 19, 173 
SW 1062; New England L. & T. Co. v. 
Browne, 157 Mo. 116, 57 SW 760; 
Hunleth vy. Leahy, 146 Mo. 408, 48 
SW 459; State v. Peterson, 142 Mo. 
526, 39 SW 453,-40 SW 1094; Wills 
v. Sullivan, 211 Mo. A. 318, 242 SW 
180; Summers v. Keller, 152 Mo. A. 
626, 133 SW 1180 [aff 262 Mo. 324, 
171 SW 336]; Fechley v. Springfieid 
Pract. (Co.;) Wa 9 Mio., AS 93 5Ss 26s 
421; C. H. Brown Banking Co. v. Bak- 
OL 9 9 EIMEO..) AR66.0)5 45S Won Ao ae oes 
Joseph School Bd. y. Hull, 72 Mo. A. 
403; Butchers’, ete., Bank v. Pulitz< 
er, 11 Mo;_A. 594. 

Mont.—Welch vy. All Persons, 78 
Mont. 370, 254 P 179. 

Nebr.—Ayers v. Wolcott, 62 Nebr. 
805, 87 NW 906; Chicago, ete., in. CG: 
v. ‘Williams, 61 Nebr. 608, 85 NW 
832, 55 LRA 289. 

N. M.—State v. Rio Arriba County, 
22 N.' M. 562, 166 P $06, 1 ALR 720. 

N. Y.—Clark v. Post, 113 N. Y. Wie 


20 NE 573; Moore v. Betz, 90 N. Y. 
€69 mem; "Van Dyke v. Maguire, 57 
N. Y. 429; Fetherly v. Burke, 54 N 


Y. 646 mem; Laraway v. Perkins, 10 
N. Y. 371; Beeker v. Krank, 75 App. 
Div; 191, 77 NYS 665. [aff 176 N. Y. 
545, 68 NE 1114]; Ackman v. Third 
Ave. R. Co., 52 App. Div. 483, 65 NYS 
97; Commercial Bank v. Foltz, 35 
App. Div. 237, 54 NYS 764; Harrell 
v. Bonfils Impr. Co., 17 App. Div. 405, 
45 NYS 227; La Chicotte v. Rich- 
mond, ete., R. Co., 15 App. Div. 380, 
44 NYS 75; Donovan v. Wheeler, 67 
Hun 68, 22 NYS 54; Brett v. Brook- 
lyn First Universalist Soc., 63 Barb. 
610; Goodwin vy. Cobe, 24 Misc, 389, 
53 NYS 415. 


N. ©.—Lee v. Upton, 178 N.C. 198, 
100 SE 268; Greer v. Herren, 99 N. 
C. 492, 6 SE 257. t 


Okl1.—Oklahoma Produce Co. v. Cot- 
1h. Okl-) 2545 23 9ues 
656; Hutchison Lumber Co. v. Lewis, 
89 Okl. 145, 214 P 721; National Bank 
of Commerce v. Fish, 67 Okl. 1¢2, 169 
P 1105, LRA1918F 278; Comanche 
Mercantile Co. v. Wheeler, etc., Mer- 
eantile Co), 55..Okl, 328,55) P) 5833 
Chambers v. Van Wagner, 32 Okl. 774, 
LOST Ties Chica eo lietenekt.s Counve 
Spears, 31 Okl. 469, 122 P 228. 

Or.—Palmberg y. Astoria, 112. Or. 
353, 228 PB 107, 229" P3380: sCasnerii, 
Hoskins, 64 Or. 254, 128 P 841, 130 
P, 55" Ouonoeina? v. Cadwell, 40 Or. 229, 
66 P 910 

Pa.—Jacoby v. German American 
Ins. *Co., 10. Pat ‘Super... 1937 -Jacoby 
v. Providence Washington Ins. Co., 10 
Pa. Super. 185; Coble v. Zook, 9 Pa. 


Super. 465. 

S. C.—-Ragsdale v. Thorn, 26 S. G 
E3385 

Tex,—Davidson Ve “dear; =5 eles. 


4192; Rhodes v. Bryson, (Civ. A.) 272 
SW 517; Henderson v. Jones, (Civ. 
A) 227 SW 736; Hurst v. Benson, 
27 Tex. Civ. A. 227, 65 SW. 765- Hurd 
v. Texas Brewing Co., 21 Tex. Civ. A. 
296, 51 SW. 8838, 57 SW 573;> Arnat 


v. Boyd, (Civ: “AS) 48°SiW 7713) Os- 
porne Vv. “Tillman, (Civ. Al)? 284 Siw 
1: 


Vt.—Congdon v. Torrey, 95 Vt. 38, 
112 A 202; Seaver v. Lang, 92 Vt. 
SOD, OANA aii. 


Va.—Hurricane Lumber Co. vy. 
Lowe, 110 Va. 380, 66 SE 66. 
Wash.—Kennedy v. Snohomish 


County School Dist. 
BOO; 2 DME OOe 
Wis.—Hathaway v. Arnold, 157 
Wis. 22, 145 NW 780; Warren v. Bean, 
Ga Wass 2.05 
Waiver of right to object to evi- 


No. 1, 20 Wash. 


794 [49 C.J.] 


and different one.18 


niko 


it 24 


Evidence controverting issue raised by reply. Evi- 
dence controverting an issue raised by a reply is prop- 
erly received although not within the issues raised 


by the petition and answer.?® 
Evidence supporting 


eoroe outside of issues see infra § 

18. WW. S.—Mexia v. Oliver, 148 U. 
Shy 6642513 SCt 75437) Ds ved: - 6025 
Castle v. Persons, 117 Fed. 835, 54 
CCA 133; Lovejoy v. Wilson, 15 F. 
Cas. No. 8,551, 1 Cranch C. C. 102. 

Ala.—Florence Cotton, ete., Co. v. 
Field, 104 Ala. 471, 16 S 538. 

Ariz.—Richards vy. Green, 32 P 266. 

Cal.—Pastlick v. Wright, 121 Cal. 
309, 53 P 654; Owen v. Meade, 104 
Cal. 179, 37 P 9238; Burke v. Levy, 68 
Cal. 32, 8 P 527; Seebach v. Kuhn, 
9 Cal. A. 485, 99 P 723. 

Colo.—Denver Horse Importing Co. 
vi Sehafer, 58 Colo. 376, 147 P 367; 
Winchester v. Joslyn, 31 Colo. 220, 72 
P 1079, 102 AmSR 30; Levy v. Spenc- 
er, 18 Colo. 532, 33 P 415, 36 AmSR 
303 


; Conn.—Rossiter v. Downs, 4 Conn. 

92. 

HE Lee vy. McCallister, 5 Del. 
Tll.—Maxwell  v. Longenecker, 89 

beg 102; Chicago v. O’Brennan, 65 Ill. 
0 


Ind.—Louisville, ete., R. Co. v. God- 
man, 104 Ind. 490, 4 NE 163; Sims v. 
Smith, 99 Ind. 469,50 AmR 99; Hack- 
ler v. State, 81 Ind. 430. 

Kan.—-Robbins v. Barton, 50 Kan. 
120, 31 P 686; Kingman, etc., R. Co. 
Ver Quinn, 45 san. 477, 25 2 1068: 

Ky.—Louisville, ete., R. Co. v. Whit- 
aker, 222 Ky. 302, 300. SW 912; HEd- 
wards v. Storms, 219 Ky. 675, 294 SW 
165; Mize v. Godsey, 36 SW 169, 18 


KyL 287; Morris v. Hazelwood, 1 
Bush 208; Richardson y. Talbot, 2 
Bibb 382; Howard v. Dietrick, 13 
KyL 539. 

La.—Rowe v. Smith, 160 La. 12, 
106 S) 65%: Abat, v. (Penny,..19 a. 
Ann. 289; Pascal v. Ducros, 8 Rob. 


112, 41 AmD 294; Pritchard v. Mc- 
Kinstry, 12 La. 224; Seal v. Erwin, 
2 Mart. N. S. 245. 
Md.—McTavish v. Carroll, 17 Md. 1. 
Mich.—Goldman v. Great Lakes 
Fdy. Co., 230 Mich. 524, 203 SW 103; 
Perry v. Lovejoy, 49 Mich. 529, 14 NW 


485; Detroit, etc., R. Co. v. Forbes, 
30 Mich. 165; Green v. Green, 26 
Mich. 437. 


Minn.—State v. Segel, 60 Minn. 507, 
62 NW 1134. 
Miss.—Wells v. 
penser n in. Coy 
37. 


Great 
6 S 


Alabama 
67 Miss. 24, 


Mo.—Milliken v. Thyson Commn. 
Co., 202 Mo. 6387, 101 SW 604; Thomp- 
son v. Irwin, 76 Mo. A. 418; ‘James Vv. 
Hicks, 58 Mo. A. 521; Kabrich v. 
Des Moines State Ins. Co., 48 Mo. A. 
393; Murphy v. Bedford, 18 Mo. A. 
279 


Nebr.—McLain v. Maricle, 60 Nebr. 
359, 838 NW 829. 


The evidence offered need not 
bear directly upon the issue.t® Evidence of collateral 
facts, or those which are incapable of affording any 
reasonable presumption or inference as to the 
principal fact or matter in dispute, are excluded ;*° 
but a fact, not itself directly in issue, but relevant to 
the issue being tried, may be proved without pleading 
In other words, evidence is admissible if it 
tends to prove or disprove the issue, or constitutes a 
link in the chain of proof, although, alone, it might 
not justify a verdict in accordance with it.?? 
dence which is properly admissible under the issues 
is not to be excluded merely because it brings out 
with it other matters which are not in issue;?° or 
merely because it 1s the opposite party who offers 


PLEADING 


Evi- 
mitted.?8 


of Action.?° 


Bok. 


[§§ 1167-1168 


Where the sufficiency of the original pleading is un- 
questioned, evidence supporting the allegations of a 
supplemental pleading is properly admitted.?°® 

Evidence contradicting admissions of pleadings. 
Evidence which tends to contradict admissions in the 
pleadings of the party in whose behalf it is offered 
is properly excluded.?* 

Summary proceedings without formal pleadings. 
As a general rule, in summary proceedings, without 
formal pleadings, any evidence which would be ad- 
missible under any form of pleading may be ad- 


[§ 1168] b. Matters Arising after Commencement 
Evidence cannot be given of matters 
arising after the commencement of the action, unless 


a foundation has been laid by the proper pleadings.?° 


This rule, however, does not preclude evidence of 
facts occurring subsequent to the commencement of 
an action which bear directly upon matters put in 


issue by the pleadings*+ or which tend to explain mat- 


supplemental pleading. 


N H.—Brewer v. Hyndman, 18 N. 


Rk Y.—McDonough v. Quinn, 199 
App. Div. 302, 191 NYS 881; Schnai- 
er v. Nathan, 31 App. Div. 225,52 NYS 
812; La Chicotte v. Richmond R., 
etc: 7Co:, Loe App. Div. 
75; Bristol v. Rensselaer, ete, R. 
Co., 9 Barb. 158; Johnson v. Amer- 
ican Writing Mach. Co., 56 N. Y. Su- 
per. 500, 4 NYS 391; Brown v. Mc- 
Cune, 7 N. Y. Super. 224; Garvey v. 
Fowler, 6 N. Y. Super. 665, 10 NY Leg 
Obs 16; Rosen v. Brodskey, 26 Misc. 
816, 57 NYS 99; Parsons v. Hughes, 
16 NYS 702 [aff 137 N.Y. 629, 33 NE 
eas Riggs v. Chapin, 7 NYS 765. 

C.—Smith vVomi@ook, * 19 6:LN uC; 
55a, “146 SE 229; McLaurin v. Cronly, 
90 N. C. 50. 

Or.—Hannan v. Greenfield, 36 Or. 
58 P 888; Farmers’, etc., Nat. 
Hunter, 35 Or. 188, 57 P 


wre —Moses v. Powers, 7 Pa. Dist. 
R. I.—Hopkins v. Richmond, 29 R. 


I. 527, 73 A 308; Prefontaine v. Ro- 
berge, 20 R. I. 418, 39:A 892. 
Tenn.—Foster v. Jackson, 8 Baxt. 


433; Hunter vy. Anderson, 1 Heisk. 1. 

Tex.—Creager v. Douglass, 77 Tex. 
484,14 SW 150; Osage Oil, etc., Co. v. 
Caulk, (Civ. A.) 248 SW 551; Thorn- 
ton v. Stevenson, (Civ. A.) 31 SW 232. 

Wash.—Faulkner vy. Seattle, 19 
Wash. 320, 53 P 365; Seattle v. Par- 


Hees 13 Wash. 450, 43 P 369; Gilmore 
H. W. Baker Co., 12 Wash. 468, 
ti P 124; -Northern Pac. R. Co. v. 


O’Brien, 1 Wash. DOO 2 wR oA. 

Wis.—-Dolph v. Rice, 18 Wis. 397; 
Hilert v. Oshkosh, 14 Wis. 586; Tait 
v. Foster, 1° Pinn. 514. 

Eng.—Richards v. Hasto, 15 M. & 
W. 244, 153 Reprint 840. 

N. S.—Boutilier v. Lewis, 51 N. 
S. 186, 35 DomLR 642. 

[a] Mistake cannot be proved un- 
der a plea of fraud. Leighton v. 
Grant, 20 Minn. 345. 


[b] A set-off cannot be proved un- 
der a plea of discount. Glazier v. 
McCallister, 5 Del. 41. 

19. Dougherty v. White, 25 Del. 
316, 80 A 287, AnnCasi1914C 876; 
Steinke v. Dobson, 90 Nebr. 616, 134 
NW 169. 

20. Lee v. Tinges, 7 Md. 215. 


evar Ala.—Williams v. Haney, 3 Ala. 
Del.—Dougherty v. White, 25 Del. 
316, 80 A 237, AnnCas1914C 876. 
Ga.—Collins Park, ete., R. Co. v. 
Ware, 112 Ga. 663, 37 SE 975. 
Ill.—Cicero, ete., R. Co. v. Richter, 
85 T11. (Al 591. 
Iowa.—Cedar Rapids Nat. Bank y. 
Carlson, 156 Iowa 348, 136 NW 659. 
La.—Pascal v. Ducros, 8 Rob. 112, 
41 AmD 294, 


380, 44 NYS] 


| Shaw, 


Mass.—Bock v. Wall, 207 Mass. 
506, 93 NE 821; De Montague v. 
Bacharach, 187 Mass. 128, 72 NE 938; 
Crowell v. Porter, 106 Mass. 80. 


a 90 Nebr. 

616, 134 NW 169. 
Oh.—Findlay Brewing Co, v. Bau- 
ee Oh. St. 560, 35 NE 55, 40 AmSR 


Tex.—Kosse First Nat. Bank_v. 
(Civ. A.) 260 SW 309; San 
Antonio Tract. Co. v. Lambkin, (Civ. 
A.) 99: SW. 574. 

ee Wash.—Smith v. Kennedy, 1 Wash. 


55. 
22. Dougherty v. White, ‘85 Del. 
316, 80 A 237, AnnCas1914C 876. 
23. Dempsey v. Baltimore, etc., R. 


Co., 219 Fed. 619; 
99 Me. 161, 58 A 7% 


vie e v. Jarvis, 


mo Delphine v. Guillet, 11 La. Ann. 
25. Federal Intermediate Credit 


Bank v. Cosby, 134 Okl. 1, 272 P 436; 
Pennington v. _ Bigbie, 127 Okl. 203, 
260 P 481. 

26. Dolley v. Ragon, 66 Cal, A. 707, 
228 P 52. 

27. Lavender v. Finch, 144 Ark. 
199, 222 SW 35; Winans v. Hare, 46 
Ok], 741, 148 P 1052; Meade v. Logan, 
(Tex. Civ. 7) 110 SW 188; Sills 
eA Works v. Brown, 71 Vt. "478, 45 

Evidence in proof of facts ad- 
mitted see supra § 1163 

28. In re Fisher, 127 Or. 415, 274 


P 1098 
See also infra § 1178. 
Cal. ue Heplex v. Eddy, 53 Cal. 


,lowa. Allen v. Newberry, 8 Iowa 
Kan.—Campbell v. Fulmer, 39 Kan. 


409, . P 493. 

N. Y.—Styles v. Fuller, LOD NeaXs 
622 mem, 4 NE 348, 3 HowPrNS 464. 
hae —White v. Miller, 43 Pa, Super. 

Porto Rico.—Martinez v. Porto Rico 
R., ete., Co., 20 Porto Rico 381, 384 
[eit’ Gye}. 

Amendments introducing facts oc- 
curring subsequent to commencement 
of action see supra §§ 636, 670, 715. 
A ha fee pleading’s see supra §§ 

31. Joerger v. Pacific Gas, ete, 
Co., (Cal.)) 276 “P*10173-* Marshall’ v 
Sheridan, 10 Serg. & R. (Pa.) 268. 

[a] Thus evidence of damage to. 
plaintiff's crops subsequent to the 
commencement of the action was 
properly received, where such dam- 
age was in consequence of unlawful 
acts of defendants committed prior to 
the filing of an amended and supple- 
mental complaint. Joerger v. Pacific 
Gas, etc., Co., (Cal.) 276 P 1017. 

[b] Note given by plaintiff after 
action begun.—Under a plea of set- 


For later cases, developments and changes in the law see ‘cumulative Annotations, same title, page and note number. 


> 


§§ 1168-1172] 


ters whieh the pleadings put in issue.2? A defendant 


may, under the general issue or any 


the amount of recovery in dispute, prove partial or 
complete satisfaction since the suit was commenced, * 
and matters in mitigation of damages, occurring sub- 
sequent to the commencement of the action, may be 
shown without being specially pleaded.*4 However, 
it has been held that, when evidence sought to be in- 
troduced in mitigation would reduce the recovery to 
a mere nominal sum, the defense will be deemed sub- 
stantially in bar and not in mitigation, and inadmis- 


sible unless pleaded.?5 


[§ 1169] c. Matters Eliminated from Case. 
pleadings upon which trial is had are determinative 


of whether evidence is admissible.?® 


offered in support of issues raised by pleadings or 
allegations of pleadings which have been rejected or 
eliminated from the case is properly excluded.*7 

[§ 1170] d. Matters Deemed Controverted with- 
out Further Pleading. Where new matter pleaded by 
one party is deemed controverted without the filing 
of any subsequent pleading by the adverse party,°® 


the latter may introduce, not only 


off, defendant may give in evidence a 
note given by plaintiff for the amount 
of the set-off after the action com- 
menced. Marshall _v. Sheridan, 10 
Serg. & R. (Pa.) 268 


32. Schiffer v. Adams, 13 Colo. 572, 
22 P 964. 
{a] Illustration.—A deed executed 


after the commencement of the suit 
may be introduced without further 
pleading to show the nature of the 
agreement existing between the par- 
ties. Schiffer v. Adams, 13 Colo. 572, 


22 P 964. 
33. Burdell v. Denig, 92 U. S. 716, 
23 L. ed. 746; Indiana, etc., R. Co. v. 


Adams, 112 Ind. 302, 14 NE 80. 
34. Williams v. Tappan, 23 N. H. 
385; Moore v. McNairy, 12 N. C. 319. 


ie Bolton v. Cummings, 25 Conn. 
86. Pecos, etc., R. Co. v. Crews, 


(Tex. Civ. A.) 139 SW 1049. 

37. U. S.—Payne v. Knickerbock- 
es ees Coe tost Bed, pL GinS2- CCA 

Ala.—O. H. Broun, Jr. Timber Co. 
v. Coleman, 190 Ala. 315, 67 S 243; 
Merchants’ Bank v. Acme Lumber, 
ete., Co., 160 Ala. 435, 49 S 782. 

Ariz. —Dowdy v, Calvi, 14 Ariz. 148, 
125—P. 873. 
hae -—Matlock v. Purefoy, 18 Ark. 

Cal.—Santa Ana v. Harlin, 99 Cal. 
538, 34 P 224. 

Colo.—Parker vy. Cochrane, 11 Colo. 
363,18 P 209, 

Ga. —Hutchings v. Merritt, 165 Ga. 
650, 141 SE 652; Humphrey v. Smith, 
142’Ga. 291, 82 SE 885; Wall v. Haw- 
ker Pottery Co., 27 Ga. A. 255, 108 SE 


134; McKenzie v. Miller, 6 Ga. A. 
AD 65 SH 1071. 
da.—Unfried v. Libert, 20 Ida. 


108. 119 P 885. 

Ky. —Mann v. Woodward, 217 Ky. 
491, 290 SW 338; Louisville, etc., R. 
my v. Durbin, 185 Ky. 754, 215 SW 
La. —Jordan v. Checker Cab Co., 
Inec., 120 S 426. 

Mont.—Frost  v. 71 Mont. 
L415 228° P U5: 

Or.—Gabel v. Armstrong, 88 Or. 84, 
Ailpeee 190, 

Pa.—Mays v. United Natural Gas 
Co., 268 Py B25, 120A 22. 

* §. D.—Tilden v. Smith, 24 S. D. 

576, 124 NW 841. 

Tex.—Parrott v. Underwood, 10 Tex. 
48; J. M. Radford Grocery Co. v. 
Jamison, (Civ. A.) 260 SW 957; Pecos, 
etc., R. Co. v. Crews, (Civ. ’A,) 139 
Sw 1049. 

Pe ey eas v. McCornick, 257 
12) ; 

[a] TIllustration.—Where a special 
plea setting up the defense of fraud 
was properly stricken out as not suf- 


Long, 
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plea which puts 
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buttal of such new matter,®® but also evidence of any 
fact in avoidance thereof as fully as if his defensive 
matter had been specifically pleaded.*° 

[§ 1171] e. Immaterial Allegations. A court may 
properly exclude evidence directed to proof of ir- 
relevant and immaterial allegations contained in the 
pleadings.*! It has been held, however, that a party 
who has tendered an immaterial issue cannot object 
to the admission of evidence in respect thereto.*? 
And there is some authority to the effect that even 
though a pleading might have been sufficient if cer- 


tain of its allegations had been omitted, a denial of 


The 


Hence evidence 


evidence in re- 


ficiently specific, defendant is not en- 
titled to introduce such defense un- 
der the plea of general issue by cross- 
examination of plaintiff’s witnesses. 
Payne vy. Knickerbocker Trust Co., 
153 Fed. 176, 82 CCA 350. 


38. Seé supra § 394. 
39. Plyler v. Pacific Portland Ce- 
ment Co;7152)> Cal. 126,992 P56; 


Hayes v. Texas Employers’ Ins. As- 
soc., ee Civ. A.) 254 SW 501. 

40. S.—Cheang Kee v. U. S., 3 
Wall. 320, 11 L. ed. 72; Burlington 
Ins. Co. v. Miller, 60 Fed. 254, 8 CCA 


612. 

Cal.—Wenban v. Hewlett, 193 Cal. 
675, 227 P 723; Foster v. Young, 172 
Cal. 317, 156 P 476; Jose Realty Co. 
v. Pavlicevich, 164 Cal. 613, 130 P 
15; Plyler v. Pacific Portland Cement 
Co., 152° Cal. “125, 92° P +56; ‘Sterling. 
v. Smith, 97 Cal. 343, 32 P 320; Wil- 
liams v. Dennison, 94 Cal. 540, 29 P 
946; Grangers’ Business Assoc. V. 
Clark, 84 Cal. 201, 28 P 1081; Colton 
Land, etc., Co. v. Raynor, 57 Cal. 
588; Scatena v. Van Loben Sels, 19 
Cal. A. 428, 126 P 187. 

Ga.—McLendon v. Frost, 57 Ga. 448; 
Titerior Ct. Justices v. Woods, Gas 


Ida.—Hammitt v. eerie Min. Co., 
32 Ida. 245, 181 P 33 

Iowa.—Smith v. Milburn, 17 Iowa 
30; Davenport Sav. Fund Assoc. v. 
Mery Argctigan F. Ins. Co., 16 Iowa 


La,—Craig v. Lambert, 44 La. Ann. 
885, 11 So. 464; Riley v. Wilcox, 12 
Rob. 648; Holliday v. Marionneaux, 
9 Rob, 504; Segond v. Landry, 1 Rob. 
835; Muse v. Yarborough, 11 La. 521; 
Bruce v. Stone, 5 La. 1; Daquin vy. 
Coiron, 3 La. 387; Planters’ Bank v. 
Allard, 8 Mart. N. S. 136; Skilliman 
v. Jones, 3 Mart. N. S. 686; Flood v. 
Shamburgh, 3 Mart. N. S. 622 

Mich.—Craig v. Seitz, 63 Mich. ae 
30 NW _ 347; Caldwell v. Gates, 11 
Mich. 77. 

Mo.—Dempsey v. Schawacker, 140 
Mo. 680, 38 SW 954, 41 SW 1100 

Nebr. ’ Martins Wea tectocks 3 ‘Nebr. 
(Unot) 770, 92 NW_ 1088. 

N. Y.—Keeler v. Keeler, 102 N. Y. 
30, 6 NE 678; Arthur v. "Homestead 
F. Ins. Co., 78 N. Y. 462, 34 AmR 550; 
Ruckman’.v.. (Cowell). 1 Nuc 'Y. .505; 
Johnson v. White, 6 Hun 587; Avery 
v. New York Cent., ete., R. Co., 6 NYS 
549; Durant v. Abendroth, 15 NYSt 
339. 

Utah.—Whitney v. Richards, 17 
Utah 226, 538 P 1122. 

41. Cal.—Payne | v. Commercial 
Nac, bank, LiiCal. 68,5209 Pa loug, 
LRA1918C 328. ; 

Colo.—St. Vrain Stone Co. v. Den- 
ioe ete, 1k. Co. 13 Colon 2hige oa 
827. : 


such allegations nevertheless makes proper the in- 
troduction of evidence to prove or disprove them.** 

[§ 1172] f. Several Counts or Defenses. The same 
evidence may be available for more than one count 
or defense.4* As a general rule evidence is admissi- 
ble if it sustains one count or defense, although not 
appropriate to all.4® 
only one count or defense cannot be introduced in 
support of an issue based entirely on another.*® 
is error to allow the introduction of evidence ap- 
propriate only to a count that is fatally defective,** 


But evidence appropriate to 


It 


Conn.—Coe y. Kutinsky, 82 Conn. 
685, 74 A 1065; Allen v. Ruland, 79 
Conn. 405, 65 A 1388. 

Ind.——Emerson Brantingham Co. v. 
Growe, 191 Ind. 564, 133 NE 919. 
mare Y.—White v. Spencer, 14 N. Y. 

Okl.—Pawhuska v. Black, 117 Okl. 
108, 244 P 1114. 

s. C.—Henry v. Southern R. Co., 93 
S. C. 125, 75 SE 1018; Givens v. North 
Augusta’ Electric, etc., Con ot ES: 
417, 74 SE 1067; De Hihns v. Free, 
70 S. C. 344, 49 SE 841. 

Tex.—Powell v. Davis, 19 Tex. 380. 

Vt.—Drew v. Chamberlin, 19 Vt. 
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42. Smith v. Meyers, 54 Nebr. 1, 
74 NW 277; Gleckler v. Slavens, 5 s 
D. 364, 59 NW 323. 

43. Rustin v. Merchants’, ete., 
Tunnel Co., 23 Colo. 35, 47 P 300. 

44. Dayton v. Monroe, 47 Mich. 
1938, 10 NW 196. 

45. Conn.—Munson y. Munson, 24 
Conn. 115. 

Ida.-—Rowland v. Demming Explo- 
ration Co., 45 Ida. 99, 260 P 1032. 

Ill:—Illinois Cent. R. Co. v. Cobb, 
64 Ill, 148. 

owa.—Jewett Lumber Co. v. An- 
derson Coal Co., 181 Iowa 950, 165 
NW 211. 

Kan.—lLyons y. Berlau, 67 Kan. 
426, jlo" vos 

Me. —Irving v. Thomas, 18 Me. 418. 
SRE Ons vy. Holland, 16 Pick. 
Me ae awe wet v. Powell, 13 Miss. 


Mo.—St. Louis Third Nat. Bank 
Tig SW oes Sav. Bank, 244 Mo. 554, 


N. Wy Pe. v. Wllingwood, 144 
App. Div. 512, 129 NYS 414. 
Oh.—Masten v. Levy, 17 Oh. Cir. 


Ct. N. S. 267 [aff 86 Oh. St. 363 mem, 
99 NE 1129 mem]. 

Okl.—Mulhall v. Mulhall, 3 Okl. 252, 
che be EM A (e 

Pa.—Eckman v. Pfautz, 21 LancL 
Rev 117. 

Tex.—Houston v. Ritchie, (Civ. A.) 
191 SW 362; Rogers v. Mexico City 

Banking Co., 46 Tex. Ciy. A. 475, 103 
Sw 461. 

[a] Rule applied.—Parol evidence 
admissible under a count for money 
received could not be excluded be- 
cause inadmissible under a count on 
a written guaranty. St. Louis Third 
Nat. Bank v. St. Charles Sav. Bank, 
244 Mo. 554, 149 SW 495. 

46. Ferdon vy. Dickens, 161 Ala. 181, 
49 S 888; Florence Cotton, etc., Co. 
v. Field, 104 Ala. 471, 16 S 538; Mc- 
Laurin v. Cronly, 90 Na, Ge 50; "Dun- 
can v. Magette, 25 Tex, 245. 

47. Terry v. St. Louis, etc, R. Co., 
89 Mo. 586, 1 SW 746. 
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or one that has been quashed.*® But where a com- 
plaint consists of several counts, the admission of 
evidence properly received under counts that are 
subsequently disregarded is not rendered erroneous 
by the facet that such evidence was inadmissible un- 
der the count on which the case was finally sub- 
mitted to the jury, the other counts having been 
withdrawn.*? 

[§ 1173] g. Set-Off or Counterclaim. The general 
rules regarding the introduction of evidence under 
a counterclaim or plea of set-off are the same as those 
regulating the introduction of evidence under other 
pleadings.°® Any evidence is admissible which tends 
to establish the set-off or counterclaim asserted,®*! but 
the evidence will be confined to the set-off or counter- 
claim pleaded.°? Under a plea of the general issue 
with notice of a specific claim of set-off,. defendant 
cannot prove an additional claim.** 

[§ 1174] h. Sufficiency of Allegations To Admit 
Proof—(1) In General. The rule that the proof 
must correspond with, and be confined to, the issues 
raised by the pleadings®* does not contemplate that 
the allegations in the pleadings shall be in precise 
language.°® The allegations must be sufficient to ap- 
prise the adverse party of the nature of the evidence 
to be introduced,°® but the rule is satisfied if the al- 
legations fairly indicate the facts sought to be 
proved.®? Hvidence in support of an issue is not to 
be excluded merely because the allegations present- 
ing the issue are general rather than specifiec,®® or 


48. Matiock v. Purefoy, 18 Ark.’ Minn.—Porteous v. 

492. Co., 112 Minn. 31, 127 NW 429. 
49. Louisville, etc., R. Co. v. Mor- Mo.—Jones v. 

ris, 179 Ala. 239, 60 S 933; Birming- es 


Ham Rs ete, Co; vv. Morris; 163° Ala: 
190, 50 S 198; Smith v. Hutcherson, 
202 Ky. 302, 259 SW 364; Berkley v. 
Burlington Cadillac Co., 97 Vt. 260, 


eGo 


122 A 665; Griffin v. Boston, etc., R. | Nebr. eee 126 NW 764. 
Cogn sin vt. 278, 89 5A 220: N. 
50. Berkowsky v. Specter, 79 Ill. 
Aw 215; Grage v. Frye, 32. Me, 283; | 1149]; 
Blaut v. Gross, 47 Misc. 685, 94 NYS | 44 NE 1103. 
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Hill, 
Delaney v..Bowman, 82 Mo. A. 


oN ate —Anderson v. Chicago, 
102 Nebr. 497, 167 NW 559; 
Dennison v. Daily News Pub. Co., 86 


Y.— Sullivan v. Traders’ Ins. Co,, 
169 N. Y. 213, 62 NE 146 [rev 61 NYS 
Wager Ve, ink, 150 NeeyY. 549; 
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merely because they are to some extent incomplete,°® 
or vague and uneertain.®® It is not necessary for 
either. party, in order to render evidence admissible, 
to set out in his pleadings the purport of the evidence 
which he purposes to introduce.®! If proof of an ul- 
timate fact requires prior proof of one or more proba- 
tive facts, evidence thereof cannot. be excluded on the 
ground that such facts are not alleged.°? Any evi- 
dentiary fact which bears upon the issues raised by 
the pleadings is admissible without being pleaded.** 
If a party states only matters of evidence in his 
pleadings and not the ultimate fact on which he re- 
lies, the court will not allow proof of the fact relied 
on, unless it follows as a necessary legal consequence 
from the evidentiary facts stated.°* Evidence is not 
inadmissible because it goes beyond or falls short of 
an allegation in the pleading, if it includes a part or 
all of such allegation.®° 

[§ 1175] (2) Fraud.°* Fraud may be shown 
without being pleaded if it is not the ultimate fact 
to be proved, but is merely evidence tending to es- 
tablish or to controvert some other fact properly put 
in issue.67 Where a particular species of fraud se 
alleged, proof of a different species is inadmissible.** 
Evidence of constructive fraud is inadmissible anda 
allegations of actual fraud,®® and vice versa.7° Kvi- 
dence tending to prove a rescission of a contract is 
inadmissible “under a plea attempting to avoid the 
contract on the ground of fraud. 


Where fraud is alleged as a mere conclusion with- 
Iowa.—Long v. Osborn, 91 Iowa 
160, 59 NW 14. 

Mich.—Barkworth vy. Campbell, 183 
Mich. 34, 148 NW 781. 

Minn.—-Siebert y. Leonard, 21 Minn. 
etc., }.442. 

Mo.—Alcorn v. Chicago, etc., R. Co., 
108 Mo. 81, 18 SW 188. 

Nebr.—Bigler v. Baker, 40 Nebr. 
325, 58 NW 1026, 24 LRA 255. 

N. Y.—Hoyt v. Thompson, 19 N. 

Hunt v. Griffen, 19 NYS 135. 

108 N. C, 


Adams Express 


18 SW (2d) 


Y. 207; 
N. C.—Fulps Vv. Mock, 


324. 

51. United Boiler Heating, etc., Co. 
v. Ackermann-Quigley Printing Co., 
236 Tll. A. 111; Ferguson v. Millikin, 
42 Mich. 441, 4 NW 185. 

52. Mass. “Skinner vy. King, 4 Al- 


len 498. 

N. Y.—Vernon v. J. W. O’Bannon 
Conpiee App, 7Dive 613, o NMS 2037: 
Frothingham v. Satterlee, 70 App. 
Divi GUS; T5UNYS.215 Bell) vy. Davis; 
8 Barb. 210. 


N. C.—Pearsall v. Eakins, 184 N. C. 
291, 114 NE 291. 


Pa. = 159105 
44 A 915; Finlay v. Stewart, 56 Pa. 
183; Rentzheimer v. Bush, 2 Pa. 88; 


Latimer v. Hodgdon, 5 Serge. & R. 
514; Rogers v. Old, 5 Serg. & R. 404. 

Wis.—Rood v. Taft, 94 Wis. 380, 
69 NW 183. 

53. Cleveland v. Miller, 94 Mich, 
97, 53 NW 961. 

54, See supra § 1167. 

55. Dennison v. Daily News Pub. 
Co., 86 Nebr. 862, 126 NW 764. 
56. Pargoud v. Guice, 6 La. 75, 25 
D 202 


Dine Dennison v. Daily News Pub. 
Co., 86 Nebr. 862, 126 NW 764; White 
v. Spencer, 14 N. Y. 247; McKagen v. 
Windham, 59 S. C. 434, 38 SE 2. 

58. : McPadden, 
78 Conn. 276, 61 A 1069. 

Sv pats v. Bedal, 42 Ida. 567, 
248 P 4 

Ill. Petia: etc., R. Co. v. Slan- 
ker, 180 Ill. 357, 54 NE 309. 

Iowa.—Houge v. St. Paul F. & M. 


Ins. Co., 174 Iowa 607, 156 NW 862. 
La.—In re Sprowl, 109. La. 352, 33 
S365. 
Mich.—Busch v. Wilcox, 82 Mich. 


315, 46 NW 940. 


N. C.—Fulps  v. Mock, LOS AN. GC; 
601, 13 SE 92. 

Tex.—Dunlap v. Yoakum, 18 Tex. 
5825) Cunnyaw.. Dexas cCo. (Civ.,.A:) 
8 SW (2d) 206. 

{a] Thus, under a genéral allega- 
tion as to the law of a foreign state, 
evidence may be received that such 
is the common law of that state. 
Porteous v. Adams Express Co., 112 
Minn. 31, 127 NW 429. 

59. King v. Mackellar, 109 N. Y. 
215, 16 NE 201; White v. Spencer, 14 
N. Y. 247; Simser v. Cowan, 56 Barb. 
CNS Ya eooR 
888 [aff 18 N. Y. 573]. 

60. Mini v. Mini, 5 Cal. Unrep. Cas. 
432, 45 P 1044; Skelton v. Fenton Elec- 
tric Light, etc., Co., 100 Mich. 87, 58 
NW 609. 

61. Gaiennie v. Druilhet, 143 La. 
662, 79 S 212; Arruza v. Langier, 14 
Porto Rico 24. 

62. Cal.—Wenzel v. Schultz, 100 
Cal. 250, 34 P 696; Grewell v. Wal- 
den, 23 Cal. 165; Green v. Palmer, 15 
Cal. 411, 76 AmD 492. 

Ky.—Halsey v. Hobbs, 32 SW 415, 
17 KyL 741. 

N. Y.—Gleitsmann v. Gleitsmann, 
60 App. Div. 371, 70 NYS 1007. 

Tex.—Van Alstyne v. Bertrand, 15 
exes) cLrtalts 


axe Grae ethane? v. Hazen, 2 Pinn. 
8. 
63. Colo.—Rocky Ford Canal, etce., 


he v. Simpson, 5 Colo. A. 30, 36 P 

Conn.—Plumb y. Curtis, 66 Conn. 
154,.33 A 998. 

Tll.—McFarland.v. George W. Jack- 
Son; sine: alsioe iilaeAs ne Re 

Ind.—Lake Brie, OKO AA 
Voliva, 53 Ind. A, 170. {ol NE 338. 


Cady v. Allen, 22 Barb. | 


14151; 


601, 13 SE 92. 

S. C.—Black v. State Co.,: 99: ‘Saee 
432, 83 SE 1088. 

Va.—Interstate R. Co. v. Tyree, 110 
Va. 38, 65 SE 500. 

Wash.—Dillon v. Folsom, 5 Wash. 
439° 32 P 216. 

Wis.—Hubbard v. Williamstown, 61 
Wis: 397,21 NW 295. 

Que.—Boston Varnish Co. v. Ve- 
ronneau, 22 Que. Pr. 373. 

Pleading evidence generally see su- 
pra § 16. 

64. Waller v. Robinson, 2 Oh. 
(Reprint) 16, 1 WestLMonth 90. 

65. Trimble v. Plesant, 35 La. Ann. 
874; Thornton v. Linton, 3 La. 253. 

66. Admissibility of evidence of 
under general: 
Denial see infra § 11838. 

Fraud § 160. 
Teese infra § 1177. 


Dec. 


See also 
See also Fraud 


67. Farmer v. Calvert, 44 Ind. 209; 
Whitney v. Lehmer, 26 Ind. 503; State 
v. Stock, 38 Kan. 154, 16 P 206; Gaien- 
nie v. Druilhet, 143 La. 662, 79 S 212; 
Herbert v. Duryea, 34 App. Div. 478, 
54 NYS 311 [aff 164 N. Y. 596 mem, 
58 NE 1088 mem]. 

68. Palfrey v. Francois, 8 Mart. N. 


S. (La.) 260. 
69. Finch v. Kent, 24 Mont. 268, 
61 Pa. 653; Sinclair v. Higgins, 46 


Misc. 136, 93 NYS 195 [rev on other 
grounds i11 App. Div. 206, 97 NYS 
Haynes v. McKee, 19 Mise. 5 lah 
43 NYS 1126; L. L. Salter Lumber Co. 
v. Exler, 239 Pa. 135, 86 A793. 

70. Sinclair Vi, Higgins, 46 Misc. 
136, 93 NYS 195 [rev on other grounds 
111 App. Div. 206, 97 NYS 415]. 

{ 71. Fogg v. Griffin, 2 Allen (Mass.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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out setting up the facts constituting it, evidence tend- 
ing to establish fraud will ordinarily be execluded.?2 
However, the mere fact that the allegations with re- 
spect to fraud are somewhat indefinite or uncertain 
does not render evidence thereon inadmissible.*? 

.[§ 1176] (3) Title, Ownership, and Possession.7* 
Ordinarily a general allegation of title is sufficient to 
admit evidence pertaining thereto, without setting 
up the facts showing its character;7* but if a particu- 
lar source or kind of title is pleaded, evidence of a 
different source of title is inadmissible.7® An allega- 
tion of ownership has been held insufficient to au- 
thorize evidence of possession ;*7 but. the contrary has 
also been held.*8 Evidence of a mutual assignment 
among plaintiffs for the purposes of bringing a joint 
suit cannot be shown where such assignment is not 
averred in the declaration.7® 

[§ 1177] i. Evidence Admissible under General 
Issue*°—(1) In General. Questions with respect to 
the admissibility of evidence under the common-law 
pleas of the general issue, nil debet,8! non assump- 
sit,§? non est factum,®* nul tiel record,’* non cepit,®® 
non detinet,®® not guilty in case,>? not guilty in tres- 
pass,*® and not. guilty in trover,®® are treated else- 
where in this work. It will be observed that as a 
general rule any evidence is admissible under the 
general issue which contradicts, or tends directly to 
contradict, the allegations which the adverse party 
must establish to sustain his claim, and that under 
the broader general issues, subject to certain excep- 
tions, evidence of any new matter of defense or 
avoidance which will defeat the claim asserted is also 
admissible. Kvidence of matters which can be raised 
only by a plea in abatement is not admissible under 
a plea of the general issue.°° The same is true of 

72. Burris v. Adams, 96 Cal. 664, 76. 


31 P 565; Green v. Hayes, 70 Cal. 276, 
11 P 716; Dwertman v. Sipe, 62 Ill.| v. Houston, 
A. 115; Hale v. Walker, 31 Iowa 344, | 1139 


7 AmR 137; Reed v. Clark Cove Guano [a] 
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Britt v. Caldwell-Norton Lum- 96. 
ber Co., 126 La.155,'52 S 251; Walker 
(Tex. Civ. A.) 29 SW 97. cae 


Thus, where plaintiff sues to 98. 
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evidence of matters which can properly be raised only 
by a plea to the jurisdiction.®! Where matter of to- 
tal or partial defense cannot be pleaded, it may be 
given in evidence under the general issue.®? A plea 
or notice of set-off or of other special defenses does 
not. affect defendant’s right to introduce under his 
general issue any matters which would be admissi- 
ble without a special plea or notice.°? And evidence 
is admissible to establish special defenses set up in 
an answer in conjunction with the plea of the gen- 
eral issue.°* It has been held that evidence other- 
wise inadmissible under the general issue may be ren- 
dered admissible by stipulation of the partics.°® The 
stipulation must be sufficiently broad to inelude the 
matter sought to ‘be introduced.®® A stipulation to 
the effect that defendants might introduce proof of 
all matters under the general issue which they might 
introduce if the same had been specially pleaded is 
not sufficient to render admissible evidence of matters 
required to be verified by affidavit,®* or matters re- 
quired to be pleaded in abatement or by plea in bar.®® 

Pleas in short by consent. In jurisdictions where- 
in pleas in short by consent are recognized,®® a de- 
fendant who has taken leave to offer in evidence any 
special defense may do so to the same extent as if 
the defense were specially pleaded.'!_ The leave, how- 
ever, must be sufficiently broad to include the defense 
sought to be proved.* A plea of the general issue 
with leave “to give in evidence any testimony mate- 
rial to the issue” does’ not authorize the introdue- 
tion of evidence in support of a defense which must 
generally be specially pleaded.? 

[§ 1178] (2) Matters Arising after Issue Joined 
or Suit Commenced.‘ It is a general rule of the com- 
mon law that a matter of defense which arises after 
Bagby v. Lewis, 2 T. B. Mon. 
reme Lodge A. O. U. W. 


Vv. Zuhite. 129 Ill. 258, 21 NE 789. 
Supreme Lodge AC OueUe Ve 


(Ky.) 7 


Co., 47 Hun 410, 14 NYSt 560. recover real estate, and bases her|v. Zuhlke, supra. 
[a]. Thus, where a specific allega-| suit on the possession of one title, 99. -See supra § 324. 
tion of certain false representations | she cannot be permitted, after acquir- 1. Allen v. Standard Ins. Co., 198 


is followed by a general allegation 
of “other false and fraudulent repre- 
sentations,” no proof of any but those 
pleaded will be admitted. Reed v. 
Clark Cove Guano Co., 47 Hun 410,] 52 S 251. 
14 NYSt 560. 77. 

73. Miller v. Bedell, 21 La. Ann | 485, 72 P 100. 
573; Charleston, etc., R. Co. v. Dev- 78. 


lin, 85 S. C. 128, 67 SE 149. S. (la.) 505. 
74. See also infra § 1185. 79, 
75. Ala.—Williams y. Haney, 38] 404, 25 NW 326 


Ala. 371. 80 
Conn.—Bennett v. Lathrop, 71 Conn. t 
613, 42 A 634, 71 AMSR 222. 373. 


Ind.—Peoria, etc., R. Co. v. Attica : 
, D | 81. See Debt, Action of § 44. 
etc., R. Co. 154 Ind. 218, 56 NH 210. 82. See Assumpsit, Action of § 75. 
La.—Jones v. Elliott, 2 La. Ann. 83. See Debt, Action of § 44. 
Boatner v. Walker, 4 La, 313; 84. See Debt, Action of § 44. 
3 Mart. N. S. 915] 95. See Replevin [34 Cyc 1495 et 


1009; 
Shiff v. Wilson, 
Livingston v. Heerman, 9 Mart. 656. seq]. 


Minn.—McArthur v. Clark, 86 Minn. . 
eon a0" New a8, 98 ATISEL 9795) Ate || Cree mee eu Te ie oni) 66. 
water v. Spaulding, 86 Minn. 101, 90 Sauicée Trespass [38 Cye 1088]. 
Trover and Conversion [38 


NW 370, 91 AmSR 331 89. See 
; i j SAD Keays Cyc 2075]. 
Ragsdale, 158 Mo. 668, 59 SW 987, 81 90 
AmSR 332. 243; 
Nebr.—-Reed v. MecRill, 41 Nebr. 


206, 59 NW 775; Kavanaugh v. Ober- 

felder, 37 Nebr. 647, 56 NW 316. 
Y.—Loeb v. Chur, 3 Silv. Sup. 

147, “6 NYS 296 [aff 125 N. ¥: 726, 26 


SO nt orb ed.» Goo. 
CNS Ys oes 


NE’ 756]. ‘ 
N. D._-Fisher v. Bouisson, 3 N.|182 Ill. 332, 55 

D. 493, 57 NW 505. t : 
Or.—Carter v.. Wakeman, 42 Or.| Mfg. Co., 108 Ml. A. 95; 


147,-704P 393: 
Tex.—Fowler y. Stonum, 6 Tex. 60. 
Utah.—Hague v. Nephi Irr. Co., 16 
Utah 421,.52 P 765, 67 AmSR 643,], 94. 
A A gWN Bilal ing, etc., Co., 
Wash,—Osborne -v. Stevens, 15 95. State Ins. 
Wash. 478, 46..P 1027; Shannon yv.| F. Assur. Co., 
Grindstaff, 11 Wash. 536, 40 P 123. 


ing an outstanding title, to introduce 
it in-evidence, as she must stand on 
her original rights. 
well-Norton Lumber Co., 126 La. 155, | 559; 


McGrew v. Lamb, 


Layton v. Menard, 2 Mart. N.| 8 942 
Cilley v. Van Patten, 58 Mich. 


Defects of parties see Abate- 
ment and Revival § 197; 


Coombs v. Williams, 15 Mass. 
; Near v. Mitchell, 23 Mich. 382, 
91. Evans v. Gee, 11 Pet. (U. S.) 


92. Wilmarth v. Babcock, 2 Hill 


93. Blank v. Illinois Cent. R. Co., 
NE 332; 
Time Recorder Co. v. Iowa Mantel 


Co. v. White, 64 Tll. A. 245; 
v. Southerland,’ 51 Ill A. 175; 
dell v. Davis, 72 Vt. 295,°48 A 14 
Hawkins v. New Orleans Print- 2. 
29 La. Ann, 134. 
Co. v. Manchester 3. 
CC TOMAUING Deny RBS? 
Harman, 16 Miss. 562. \ 1 Be 


Ala. 522, 73 S 897; Austin v. Hunter, 
193 Ala. 163, 69 's 113; Garnett v. 
Parry Mfg. Co., 185 Ala: 326, 64 S 
Converse Bridge Co. v. Collins, 
119 Ala. 534, 24 S 561 [overr Alabama, 
etc., R. Co. v. Watson, 42 Ala. 74]; 
Berry v. Wooddy, 16 Ala. A. 348, 7 
{certiorari den 201 Ala. 698 
mem, 78 S 988 mem]; McCaskey Reg- 
ister Co. v. Nix Drug Co., 7 Ala. A. 
309, 61 S 484; Louisville, etc., R. Co. 
v. Williams, 5 Ala; A. 615; 56 S=865, 
59 S 678. 

[a] TIllustrations.—(1) In an ac- 
tion for damages by fraud of vendor, 
wherein he pleaded the general issue 
with leave to give in evidence any- 
thing that could be properly pleaded, 
it was admissible for defendant to 
show that the cause of action was 
barred by the statute of limitations 
of one year. Berry v. Wooddy, 16 
Ala. A. 348, 77 S 942 [certiorari 
den 201 Ala. 698 mem, 78 S 988 mem]. 
(2) A plea of the general issue, with 
leave to give in evidence any matter 
that might be specially pleaded, au- 
thorizes defendant to offer evidence 
that the note or contract.on which 
the suit was based was procured 
through fraud. McCaskey Register 
Co. v. Nix Drug Co., 7 Ala. A. 309, 61 
7 S 484. 
National [b] 


Britt v. Cald- 


31 Wash. 


Parties § 


Early Alabama cases held 
such a plea to be tantamount only 
to a plea of the general issue. Main v. 
Radney, 39 S 981; Burns v. Campbell, 
71 Ala. 271; Alabama, ete., R. Co. v. 
Watson, 42 Ala. 74. 

Wahouma Drug Co. v. Clay, 193 
Ala. 79,.69 S 82. 

Wahouma Drug Co. v. Clay, su- 


Derby Cycle 
Schwartz 
Blais- 


Cole’ v. | pra. ‘ 
See also supra § 1168. 
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the commencement of the suit and before plea must 
be pleaded to the further maintenance of the action ;° 
and that a matter of defense which arises after suit 
brought and also after plea filed, and either before 
replication or after issue joined, must be pleaded puis 
darrein continuance,® and that such matters cannot 
An action on the 


be shown under the general issue.7 
ease is an exception to this rule.§ 


[§ 1179] (3) Statutory Provisions and Rules of 
Court. Under statutes or rules of court which limit 
the issue raised by a plea of the general issue to the 
truth of the allegations of the declaration or com- 
plaint,® any evidence is admissible under the general 
issue which controverts, or tends directly to contro- 
vert, the material allegations made by plaintiff ;+° but 
no evidence is admissible in support of any new mat- 
ter in defense or avoidance of the cause of action al- 
leged.1_ Under statutes which provide for the specifi- 
cation by defendant of the grounds of defense which 
he intends to present under the general issue,?? the 
evidence admissible under the general issue is con- 
Under statutes or 


fined to the defenses specified.1* 


5. See supra § 226. 

6. See supra §§ 783, 787. 

7. U. S—yYeaton v. Lynn, 
224, 8 L. ed. 105. 

Ala.—Feagin v. 
332 


5 Pet. 
42 Ala. 


TES TL 
Scholes, 


Pearson, 


Ill.—Chicago y. Babcock, 
358, 32 NE 271; Mount v. 
120 Ill. 394, 11 NE 401. 

Me.—Clark v. Pratt, 55 Me. 546. 

Md.—Agnew v. Gettysburg Bank, 2 
Harr. & G. 478, 

N. H.—Child_ v. 
Works, 44 N. H. 35 

8. See Case, Action on § 60 (de- 
fendant is permitted under the gen- 
eral issue to give in evidence a re- 
lease, a former recovery, a satisfac- 
tion, or any other matter ex post 
facto which shows that the cause of 
action has been discharged, or that in 
equity and conscience plaintiff ought 
not to recover). 

9. See supra §§ 1153, 1154. 

10. Georgia Cent. R. Co. v. Mont- 
mollen, 145 Ala. 468, 39 S 820, 117 
AmSR 58; McKissack v. Witz, 120 
Ala. 412, 25 S 21; Young v. Camp- 
bell, 2 Ala. A. 493, 56 S 605; Saenger 
Amusement Co. v. Murray, 128 Miss. 
782, $1 S 459; Grayson v. Brooks, 64 
Miss. 410, 1 S 482; Tittle v. Bonner, 
53 Miss. 578; Icennett v. Tudor, 85 
Vt. 190, 81 A 633; Comstock vy. Ja- 
CODS VMS OW ibn e Ls, eo pA LOM? 
AnnCas1913A 679; Thrall v. Wright, 
38 Vt. 494. 

[a] Where it is sought to estab- 
lish a joint liability against two, al- 
leged to be as individuals, it is com- 
petent to prove, without pleading, 
that defendants were not partners as 
tending merely to negative the joint 
liability. McKissack v. Witz, 120 
Ala. 412, 25 S 21. 

Ll. Birmingham Waterworks Co. 
v. Vinter, 164 Ala. 490, 51 S 356; 
Sanders vv. Williams, 163 Ala. 451, 50 
S 893; Jacobus v. Wood, 84 Ga. 638, 
10 SE~1099; Ocean SS. Co. v. Wil- 
liams, 69 Ga, 251; Jones v. Lavender, 
55 Ga. 228; Longstreet v. Reeside, 
Ga. Dec. 39; Southern R. Co. v. Wes- 
singer, 32 Ga. A. 551, 124 SE 100; 
Massee v. Stetson, 27 Ga. A. 89, 107 
SE 3862. 

{a] Mllustration.—In an action for 
money had and received by defend- 
ants for plaintiff's use and benefit in 
connection with the sale through de- 
fendants of all the stock of a cor- 
poration in which plaintiff was a 
stockholder, affirmative defense that 
the suit was prematurely brought 
was not available where the only plea 
was that cf the general issue under 
Civ. Code (1910) § 5636, providing 
that under a denial no other defense 
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rules of court which authorize the substitution of a 
plea of the general issue with notice of any special de- 
fense for special pleas,+* evidence of any special de- 
fense of which defendant has given notice is admissi- 
ble to the same extent as if specially pleaded;1° and 
no evidence is admissible of any special defense of 
which no notice has been given;+° but evidence of any 


matter put in issue by a plea of the general issue is 


is admissible except such as dis- 
proves plaintiff's cause of action. 
Massee v. Stetson, 27 Ga. A. 89, 107 


SE 362. 
12. See supra § 321. 
13. Marsella v. Bloch, 101 N. J. L. 


115, 127 A’.2513 Carolina, “ete!, Ri Co. 
v. Clinch Valley Lumber Co., 112 Va. 
540, 72 SEH 116; Farmers’ Beney. F. 
Ins. Assoc. v. Kinsey, 101 Nh 236, 43 
SE 338; Oeters v. Supreme odge K. 
H.,, 98 Va. 201, 35 SE 356. 

14. See supra § 322. 

15. Howard v. Proprietors Mer- 
rimac River Locks, ete. 12 Cush. 
(Mass.) 259; Bly v. Brady, 113 Mich. 
L763 VL NW 521; Van Epps v. Har- 
rison, 1 Den. (N. Y.) 246; Fuller v. 
Rood, 3 Hill (N. Y.) 258; Edwards 
v. Clemons, 24 Wend. (N. Y.) 480; 
Chamberlain v. Gorham, 20 Johns. (N. 
Y.) 746 [rev 20 Johns. 144]; Clark v. 
Harrington, 4 Vt. 69. 

16. Bolton v. Cummings, 25 Conn. 
410; Weny v. Granger, 219 Mich. 503, 
189 NW 60; Larsen vy. Field, 219 
Mich. 440, 189 NW 21; Hanley v. 
Gowan, 202 Mich, 293, 168 NW 459; 
Stewart v. Lawson, 199 Mich. 497, 165 
NW 716, 1 LRA1918D 394; Carter v. 
Weber, 138 Mich. 576, 101 NW 818; 
Putze v. Saginaw Valiey Mut. F. Ins. 
Co., (Mich.) 86 NW 814; Bryant v. 
Kenyon, 123 Mich. 151, 81 NW 10938; 
Dean v. Chapin, 22 Mich. 275; Cortel- 
you v. Van Brundt, 2 Johns. (N. Y.) 
357, 3 AmD 439; Thomas v. Mann, 
28 Pa. 520; Moatz v. Knox, 11 Pa. 
ie Mehaffy v. Lytle, 1 Watts (Pa.) 


[a] Rule applied.—Under a plea 
of the general issue in an action on 
a note given for the price to be paid 
for the transfer of a lease, evidence 
that the lease involved the illegal 
transfer of a liquor license is not 
admissible, where the only notice of 
defenses was that of failure of con- 
Sideration. Hanley v. Gowan, 202 
Mich. 2938, 168 NW 459. 

17. Beaumont v. Wood, 10 Serg. & 
Ri iCP as) 4338) 

[a] Thus, where defendant in re- 
plevin made cognizance as _ bailiff, 
and averred that B held the lands as 
tenant under a demise, at a yearly 
rent, and rent accrued, and plaintiff 
replied non demisit, and no rent in 
arrear, plaintiff could, without pre- 
vious notice of special matter, give 
in evidence that B took the lands for 
a certain period and paid the rent in 


advance. Beaumont v. Wood, 10 
Serg. & R. (Pa.) 433. 
18. Ala.—English v. Wilson, 34 


eae 201; Hatchett v. Gibson, 13 Ala. 


Ill.—Wadhams vy. Swan, 109 Ill. 46; 


admissible without notice.+7 

[§ 1180] (4) Recoupment. In some jurisdictions 
it has been held that evidence in support of matters 
in recoupment may be shown under a plea of the 
general issue without special notice.t® 
risdictions it has been held that special notice under 
the general issue or a special plea is necessary in or- 
der to render such evidence admissible.1® 
statutes or rules of court provide that the defense 
must be specially pleaded or that notice thereof be 
given,?° a plea of the general issue, without more, is 
insufficient to authorize proof.2! Where the required 
notice is given, any damages growing out of the trans- 


In other ju- 


Where 


Babcock v. Trice, 18 Ill. 420, 68 AmD 
560; Higgins v. Lee, 16 Ill. 495; 
Whitaker Paper’ "Cory 'v. Galésburg 
Mail Co.,.238 Ill. A. 600;. Luther v. 
Mathis, 217 4 TH. 7A. 05965) - Peireemy, 
Sholtey, 190 Ill. A. 341;. Miers v. 
Charles H. Fuller Co., 167 Ill. A. 49; 
Hubbard Milling Co. v. Roche, 133 
Jll. A. 602; Register Gazette Co. v. 
Larash, 109 Ill. A. 236: Forbis v. 
Reeves, 109 Ill. A. 98; Lloyd v. Ware- 
house Co., 102 Ill. A. 551; Smith v. 
George Adams, ete., Co., 79 Ill. A. 
250; McCormick Harvesting Mach. Co. 
v. Robinson, 60 Ill. A. 253; Hoerner 
v. Giles, 53 Dll. A. 540, 

Ky.—Tevebaugh v. Reed, 5 T. B. 
Mon. 179. 

Md.—Impervious Products Co. v. 
Gray, 127 Md. 64, $6 A 1; Doggett v. 
Tatham, 116 Md. 147, 81 A 376; Lee 
v. Rutledge, 51 Md. 311; Stone v. 
Rafter, 1 Harr. & J. 364. 

R. I.—Wholey Boiler Works v. 
Lewis, 45 R. I. 441, 123 A. 595. 

Vt.—Rutland Sash, ete., Co. v. Glea- 
son, 98 Vt. 577, 126 A 577; Gregory 
v. Tomlinson, 68 Vt. 410, 35 A 350; 
Wilson v. Greensboro, 54 Vt. 533; 
Keyes v. Western Vermont Slate Co., 
34 Vt. 81. 

Va.—Columbia Ace. Assoc. vV. 
Rockey, 93 Va. 678, 25 SE 1009. 
Hae Ark.—MecLure v. Hart, 19 Ark. 

Ind.—Estep v. Morton, 6 Ind. 489. 


aonk H.—Simonds v. Cross, 63 N. H. 
N. Y.—Barber v. Rose, 5 Hill 76; 


Ives v. Van Epps, 22 Wend. 155; 
Beecker vy. Vrooman, 13 Johns. 302; 
Runyan v. Nichols, 11 Johns. 547. 

Oh.—Upton v. Julian, 7 Oh. St. 95; 
ane Wellsville v. Geisse, 3 Oh. St. 

20. See statutory provisions and 
court rules. 

21. U. S.—Frederick Mfg. Co. v. 
Devlin, 127 Fed. 71, 62 CCA 538. 

Aia.—Oden-Elliott Lumber Co. v. 
Butler County Bank, 213 Ala. 84, 104 
S 3; J.C. Lysle Milling Co. v. North 
Alabama Grocery Co., 201 Ala. 222, 
77 S 748; George v. Roberts, 186 Ala. 
521, 65 S 245; Bixby-Theisen Co. v. 
Evans, 186 Ala. 507, 65 S 81; Caro- 
lina-Portland Cement Co. v. Alabama 
Constr. Co., 162. Ala. 380,.50 S 332; 
H. H. Hitt Lumber Co. v. McCormack, 
13 Ala. A. 4538, 68 S 696. 

Del._—F raser v. Ross, 17 Del. 348, 
41 A 204; Port Kennedy Slag Works 
v. Mitchell, 17 Del. 220, 40 A 190. 

Mich. —F lynn Vv. Barry, 221 Mich. 
422, 191 NW 215. 

Tenn.—Scatchard v. Memphis Tow- 
ing, ete., ‘Co., 102 Tenn. 282, 52 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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action in dispute may be shown.?? 
notice is given that other transactions are to be gone 
into, the evidence must be confined to the specific 


transactions in dispute.?% 


[§ 1181] (5) Set-Off. As a general rule, in the 
absence of a plea of set-off or notice under the gen- 
eral issue or under a plea of payment, evidence in 
support of a set-off is properly excluded. 
been held, however, that a set-off may be proved un- 
der the general issue when defendant seeks to use it 
merely as a defense and not as a ground for affirma- 
Statutes which provide that defendant 
may prove any set-off described in his plea or in an 
account filed therewith?® exclude proof of any set- 


tive relief.2° 


22. Hawthorne v. Murray, 26 Del. 
849, 84 A 5; Monongahela Tie, etc., 
Co. v. Flannigan, 77 W. Va. 162, 87 
SE 161. 

23. McKevitte v. Feige, 57 Mich. 
374, 24 NW 109. 

24. Ala.—Marlowe v. Rogers, 102 
Ala. 510, 14S 790; Odum v. Rut- 
ledge, etc., R.-Co., 94 Ala. 488, 10 S 
222; Kannady v. Lamberti, 37 Ala. 57. 

os C.—Simmons v. Jaselli, 38 App. 

Ill.— Wilson v. Wilson, 125 Ill. A. 
385; Meyer v. Johnson, 122 Ill. A. 87; 


. Jockisch v. Hardtke, 50 Ill. A. 202; 


Theodorson v. Ahlgren, 37 Ill. A. 140. 
Mass.—Rider v. Ocean Ins. Co., 20 
Pick. 259; Grew v. Burditt, 9 Pick. 
265; Braynard v. Fisher, 6 Pick. said 
Sargent v. Southgate, 5 "Pick. ake. 
AmD 409; Clark v. Leach, 10 Mass. BL. 

Mich.—Mead Vv. Harris, 101 Mich. 
585, 60 NW 284. 

N. J.—Sawyer v. Van Deren, 74 N. 
J. L. 673, 66 A 396; Ball v. Consol- 
idated Franklinite Co., 32 N. J. L. 102; 
Robbins y. Aikins, oa Neri ls 745; 
Freeman v. Marsh, '2N. J. Li. 478. 

R. I.—Arava v. Bebe, 48 R. I. 478, 
139 A (302. 

W. Va.—Teter v. George, 86 W. Va. 
454, 103 SE 275; Parkersburg, etc., 
Sand Co. v. Smith, 76 W. Va. 246, 85 
SE 516, AnnCasl1918E 449. 

25. O’Brien v. O’Brien, 75 Ill. A. 


26. See statutory provisions. 

27. Richmond City, ete., R. Co. v. 
Johnson, 90 Va. 775, 20 SE 148: Bote- 
tourt County v. Burger, 86 Va. 530, 
10 SE 264; Guthrie v. Huntington 
Chair Co;,.°'69' W.- Vas 152) 71 SH -14. 

28. Graves v. Attna Ins. Co., 215 
Ala. 250, 110 S 390. 

29. In particular actions and pro- 
haba de see cross references supra p 


30. U. S—Burley v. German- 
American Bank, 111 U. S. 216, 4 SCt 
341, 28 L. ed. 406. 

Ind.—-Leary v. Moran, 106 Ind. 560, 
7 NE 236; Blizzard v. Applegate, 61 
Ind. 368; Coburn v. Webb, 56 Ind. 96, 
26 AmR 15; Fowler v. Burget, 16 Ind. 
341; Massachusetts Bonding, etec., Co. 
v. State, 76 Ind. A. 16, 127 NE 223; 
Trinkle v. Ladoga Bldg. Loan Fund, 
ete), Assoe., 65 Ind! As-415; 11 NE 
542; Michigan City v. Marwick, 67 
Ind. A, 294, 116 NE 434, 119 NH 154; 
ins v. Craig, 51 Ind. A. 461, 99 NE 

Iowa.—Chrisman v. Omaha, etc., R., 
etc., Co., 125 Iowa 133, 100 NW 638; 
Johnson v. Pennell, 67 Iowa 669, 25 
NW 874. 

Kan.—Bellport v. Harkins, 107 Kan. 
454, 192 P 730; Lower v. Shorthill, 
103 Kan. 534, 176 P 107 [reh den 103 
Kan. 904, 176 P 647]; Plectric R., 
etc., Co. v. Brickell, 73 Kan. 274, 85 
PZ 

La.—O’Dowd v. Boyle, 18 La. Ann. 
303; Budreaux v. Tucker, 10 La. Ann. 
80; Bonnabel v. Bouligny, 1 Rob. 
292; Marinoni v. Schiro, 7 La. A. 
(Orleans) .97; Richard v. Producers’ 
Distributing Corp., 1 La. A. 406. 

Mass.—Ward v. Bartlett, 12 Allen 
419; Gwynn v. Globe Locomotive 
Works, 5 Allen 317; Wall v. Provi- 
dent Sav. Inst., 3 Allen 96; Snow v. 


‘field v. Simonson, 
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And where no 


off not so deseribed.?7 
out pleading set-off under a plea in short by consent 
with leave to give in evidence any matter required 
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A set-off may be shown with- 


to be specially pleaded.?§ 


It has 


Lang, 2 Allen 18; 
ward, 16 Gray 354. 
Minn.—Sargent v. Bryan, 160 Minn. 
200, 199 NW 737; Martinsburg v. 
Butler, 112 Minn. 1, 127 NW _ 420; 
Sodini v. Gaber, 101 Minn. 155, 111 
NW 962; Loftus-Hubbard El. Co. v. 
mith-Alvord Co., 90 Minn. 418, 97 
W 125; Hanson vy. Diamond Iron 
Min. Co., 87 Minn. 505, 92 NW 447. 

Mo.—Jacobs v. Moseley, 91 Mo. 457, 
4 SW 135; Pecher v. Howd, 217 Mo. 
A. 113) 273 SW 752; St. Louis Per- 
fection Tire Co. v. McKinney, 212 Mo. 
A. 355, 245 SW 1100; Terry v. Terry, 
(A.) 217 SW 842; McGinniss v. Kan- 
sas City Western R. Co., 195 Mo. A. 
390, 192 SW 115; Westbay v. Milli- 
gan, 74 Mo. A. 179. 

Mont.—Mather v. Musselman, 79 
Mont. 506, 257 P 427; Malano v. Bres- 
san, 76 Mont. 366, 245 P 871; Swords 
v. Occident El, Co., 72 Mont..189, 232 
P 189; Chealey v. Purdy, 54 Mont. 
489, 171 P 926; Stephens v. Conley, 
see 352, 1388 P 189, AnnCas1915D 


Nebr.—Wiederman v. Hedges, 63 
Nebr. 103, 88 NW 170; Broadwater 
Vv. Bacoby, 19 Nebr. 77, 36 NW 629. 

Y.—Whitney v. Whitney, 171 N. 
ne Nite, 638 NE 834; Farmers’ L. & 
T. Co. v. Siefke, 144. N. Y. 354, 39 
NE 358, 1 AnnCas 359; Roemer v. 
Striker, 142 N. Y. 134, 36 NE 808; 
Milbank v. Jones, 141 NLTY: a2. 36 
NE 388; Knapp v. Roche, 94 Rae 
329 [rev 44 N. Y. Super. 247]; Ghat. 
92 N. Y. 209. [aff 
10 Daly 295]; Clifford v. Dam, 81 
IN, Yee 1 Late 44-NulUY.sSuper: 391]; 
O’Brien ‘'v.° McCann, 58 -N.: Y¥. 3 
Weaver v. Barden, 49 N. Y. 286: 
Greenfield v. Massachusetts Mut. L. 
Ins. Co., 47 N. Y. 430; Hier v. Grant, 
47 N. Y. 278; Quin v. Lloyd, 41 N., Y. 
349 [rev 31 N. Y. Super. 253]; Wheel- 
er v. Billings, 38 N. Y. 263; Hoff- 
staedter v. Carlton Auto Supplies Co., 
203 App. Div. 494, 196 NYS 577; Ack- 
royd v. Proctor, 179 App. Div. 402, 
166 NYS 69; Clarke v. Ford, 121 
App. Div. 742, 106 NYS 462; Mac- 
carone v. Hayes, 85 App. Div. 41, 82 
NYS 1005; Bettenhasser v. Templars 
of Liberty, 58 App. Div. 61, 68 NYS 
505; McManus y. Western Assur. Co., 
43 App. Div. 550, 48 NYS 820, 60 NYS 
1143 [aff 167 N. Y. 602 mem, 60 NYS 
1115 mem]; New York, etc., Automo- 
matic Sprinkler Co. v. Andrews, 38 
App. Div. 56, 55 NYS 1020; Evans v. 
Williams, 60 Barb, 346; Schermerhorn 
v. Van Allen, 18 Barb, 29; Andrews v. 
Bond, 16 Barb. 633; Doyle v. Page, 
130 Misc. 149, 223 NYS 499; Bulova 
Vi aH. = 1, Barnett, pavers oa ita) Misc. 150, 
181 NYS 247 [mod on other grounds 
1937 App. ) Dive 161;; 183 NYS 495]; 
Broadway Trust Co. v. Fry, 40 Misc. 
680, 883 NYS 103; National Cash Reg- 
ister Co. v. Riggs, 22 Misc. 716, 50 
NYS 85; Wilder v. New York Bank 
Note Co., 16 Misc. 355, 38 NYS 75; 
Walbridge v. Simon, 13 Misc. 634, 34 
NYS''939;"' Hart ‘v. Fox, 166 NYS 793; 
Ziegler v. Smith, 115 NYS 99; Ep- 
stein v. Hankinson, 84 NYS 583; 
Bien v. Abbey, 138 NYS 286; Taylor 
v. Ballar’, 1 NYS 884. 

Or.—Wisdom y. Arnold, 90 Or. 601, 
177 P 958; Horn v. Davis, 70 Or. 498, 


Howard v. Hay- 


[§ 1182] j. Evidence Admissible under General 
Denial2®—(1) In General. 
tradicts, or directly tends to contradict, facts which 
the adverse party is bound or permitted to establish 
to sustain his claim or defense is admissible under a 
general denial.®° 
thorized,*? but facets independent of those alleged by 
the adverse party may be proved if they are incon- 
sistent with the facts which the adverse party is 
bound to establish.22, Any fact may be proved which 


Any evidence which con- 


Proof of new matter is not au- 


142 P 544. 

Tex.—-Silliman v. Gano, 90 Tex. 637, 
89 SW 559, 40 SW 391; Galveston, 
etc., R. Co. v. Henry, 65 Tex. 685; 
Altgelt v. Emilienburg, 64 Tex. 159; 
Boynton v. Tidwell, 19 Tex, 118; 
Hawkeye Securities Ins. Co. v. Cash- 
ion, (Civ. A.) 278 SW. 298; Shrader 
Vv. Roberts, (Civs, At) 2555) SiWe 409: 
Corpus Christi St., ete., R. Co. v. Kjell- 
berg, (Civ. A.) 185 SW 430; Bishon 
v. Mount, (Civ. A.) 152 SW 442; Ft. 
Worth, ete, R. Co. v. Travis, 45 Civ. 
An ANG, 99 (SW -tidlsBranchav.. pe 
Blane, (Civ. A.) 62 SW 134; Pitt v. 
Elser, 7 Tex. Civ. A.. 47, 32 SW 146; 
taley v. Manning, 2 Tex. Civ. A. 17, 
21 SW 711. 

Wash.—Babceck v. Urquhart, 53 
Wash. 168, 101 P 713; Carkeek v. 
Boston Nat. Bank, 16 Wash. 399, 47 
P 884; Penter v. Staight, 1 Wash. 
365, 25 PB 469. 

Wis.—Johnson v. Vickers, 139 Wis. 
145, 120 NW 837, 131 AmSR 1046, 21 
LRANS 3859; Hilliard v. Wisconsin 
L. Ins. Co., 1387 Wis. 208, 117 NW 999; 
Becker v. Howard, 75 Wis. 415, 44 
NW 755. ; 

81. See infra § 1183. 

32. Colo—Gafner v. Nelson, 66 
Colo. 586, 185 P 338; Outcalt v. John- 
ston, 9 Colo. A. 519, 49 P 1058. 

Conn.—Alpert v. Bright, 74 Conn. 
GLAS Si An 524° 

Ind.—Hess v.- Union State Bank, 
156 Ind. 528, 60 NE 305; Jefferson- 
ville Water Supply Co. v. Riter, 146 
Ind. 521, 45 NE 697; Goodwine v. 
Ayres, 78 Ind. A. 396, 1386 NE eet 
Massachusetts Bonding, ete., Co 


State, 76 Ind. A. 27 NE 503: 
Weaver v. Brown, 51 Tid. A A319 69,9 
NE 8265. 

Iowa.—Parsons v. Wright, 102 


Iowa 4738, 71 NW 351. 

Kan.—Phelps v. Skinner, 63 Kan. 

geri 65 P 667. 
y.—Keaton v. Suerte 109 Ky. 106, 
58 Sow 528, 22 KyL 631. 

Mass.—Fisher v. Doe, 204 Mass. 34, 
90 NE 592. 

Minn.—Hanson vy. Diamond Iron 
Min. Co., 87 Minn. 505, 92 NW 447; 
McDermott v. Deither, 40 Minn. 86, 
41 NW 544. 

Mo.—Jones v. Rush, 156 Mo. 364, 
57 SW 118; Martz v. Big Horn Glass 
Co., (A.) 269 SW 697. 

Mont.—Hanson Sheep Co. v. Farm- 
ers’, etc., State Bank, 53 Mont. 324, 
163), PPPS. 

Nebr.—Van Skike vy. 
Nebr. 28, 73 NW 295. 

Nev.—Ferguson v. 
Nev. 385. 

N. Y.—Follmer v. Frommel, 63 Hun 
370, 18 NYS 318; Byrne v. ‘Weiden- 
feld, 113 App. Div. 451, 99 "NYS.412; 
Quackenboss Vv. Globe, OULU. Ins. 
Co., 106 App. Div. 466, 94 NYS 723; 
Simmons v. Wilde, 25 Misc. 497, 54 
NYS 1039; Kunitzer v. Cummings, 20 
Mise. 700, 46 NYS 378; Cook v. Dowl- 
ing, 6 Misc. 271,26 NYS 764. 

N. D.—Hogen v. Klabo, 13 N. D. 
319, 100 NW 847. 

Or. —Multnomah County v. Willam- 
ette Towing Co., 49 Or. 204, 89 P 389. 

Porto Rico.—Del Rosario v. Rosaly, 
27 Porto Rico 98. 

S. C.—Wilson v. Charleston, etc., R. 


Potter, 53 
Rutherford, 7 
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shows, or tends directly to show, that the cause of 
action or defense asserted never existed,** or that the 
transaction between the parties is different from what 
it is claimed to be by the adverse party.?# 


both a general denial and specific 


ployed in an answer, the scope of the general denial 
is limited to the issues raised by the specific denials,*® 
and if specific defenses provable under the general 
denial are affirmatively pleaded, this is notice to the 
other party that only the enumerated defenses will 
be relied upon, and others cannot be proved.?* There 
are statements in the cases to the effect that, so far 
as the introduction of evidence is concerned, a gen- 
eral denial is the equivalent of a plea of the general 
issue at common law;** but while they are equivalent 
in that any evidence may be introduced under either 
which contradicts, or directly tends to contradict, 


Co., 51 S..C. ie 28 SE 91; Reeves v. 
Sims, 10 S. 308. 

Tex Winn v. Gilmer, 81 Tex. 345, 
16 SW 1058; Tisdale v. Mitchell, 12 
Tex. 68; Hayes v. Texas Employers’ 
Ins. Assoc, (Civ. A.) 254 SW 501; 
Newton, etc., Co. v. Hocker, (Civ. A.) 
220 SW 233; Galveston, etc., R. Co. 
v. Wurzbach, (Civ. A.) 189 SW 1006. 
See Greathouse v. Martin, 100 Tex. 
99, 94 SW 322. 

Wash.—Trumbull v. 
Wash. 524, 37 P 680. 

Wis.—Hilliard v. Wisconsin L. Ins. 
Co., 137 Wis. 208, 12% NW 999. 

“It is very far from being true that 
all the facts introduced in evidence 
and which may materially assist in 
supporting a defense or contribute to 
the establishment of one are them- 
selves affirmative matters of defense 
which must be set up. The practical 
effect of so holding is too apparent 
to require explanation. Neither does 
the rule above mentioned prohibit the 
introduction under a general denial 
of evidence of facts which are mere- 
iy tantamount to a general denial.” 
Winn v. Gilmer, 81 Tex. 345, 347, 16 
Sw 1058. 

[a] Ilustrations.—(1) In an ac- 
tion by a merchant to recover over- 
drafts by his salesman, the contract 
of employment and evidence to show 
commissions not credited to the 
salesman are admissible, under the 
general denial, as directly contribut- 
ing to the defense and not in the na- 
ture of a confession and avoidance 
or affirmative matter. Newton, etc., 
Co. v. Hocker, (Tex. Civ. A.) 220 SW 
233. (2) In an action by executors 
to recover bonds, defendant could 
show under a_ general denial that 
they had been given to her by dece- 
dent. Cook v. Dowling, 6 Misc. 271, 
26 NYS 764. (3) In an action on a 
bond securing a road construction 
eontract, where the complaint alleged 
payment of a valuable consideration 
by contractors to defendant surety 
company for its execution of the 
bond, matter in denial thereof was 
admissible under a general denial. 
Massachusetts Bonding, etc., Co. v. 
State, 76 Ind. A. 16, 127 NE 223. (4) 
In an action to recover the value of 
securities pledged with defendant, he 
may show under a general denial that 
‘the securities had been pledged to a 
third person with plaintiff’s consent 
for a debt still undischarged. Byrne 
v. Weidenfeld, 113 App. Div. 451, 99 
NYS 412. 

33. Ind.—Allis v. Nanson, 41 Ind. 
154; Smith v. Lisher, 23 Ind. 500; 
National Live Stock Ins. Co. y. Ow- 
ens, 63 Ind. A. 70, 113 NE 1024. 

Ky.—Keaton. v. Sublett, 109 Ky. 
106, 58 SW 528, 22 KyL 631. 

Mo.—nright’ v. Schaden, 242 SW 


Jackman, 9 


89; Greenway v. James, 34 Mo. 326; 
Barr Vv. uake, 147 Mo, A. 252; 126 
SW 755; Hellmuth v. Benoist, 144 


Mo. A. 695, 129 SW 257; Hill-Dodge 
Banking Co. v. Loomis, 140 Mo. A. 62, 
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When 
denials are em- 


fense.*? 


119 SW 967; Turner v. Snyder, 132 
Mo. A. 320, 111 SW 858; Feeney v. 
Chapman, 89 Mo. A. 371; Hardwick 


ie COre Mo. A. 509; Hoffman v. 
Parry, 23 Mo. A. 20. 

N. Y.—Adanis v. Lawson, 188 N. Y. 
466, 81 NE 315; Demarest v. Flack, 
128 N. Y. 205, 28 NE 645, 13 LRA 854; 
Griffin v. Long Island R. Co., 101 N 
Y. 348, 4 NE 740; Murtagh v. New 
York, 106 App. Div. 98, 94 NYS 308. 

N. D.—Hogen v. Klabo, oz Nie Ds 
319, 100 NW “847. 

Wis.—Hilliard v. Wisconsin L. Ins. 
Con 13 Wis e208) 17, SNe a9 993 

[a] Rule applied.—(1) In an ac- 
tion to recover final payment on a 
building and loan contract, defendant 
may prove under a general denial 
that the final payment was not due. 
Adams v. Lawson, 188 N. Y. 466, 81 
NE 315. (2) In an action by-a police 
officer for services, facts bearing up- 
on the validity of ‘his appointment 
are available to defendant under a 
general denial. Murtagh v. New 


York, 106 App. Div. 98, 94 NYS 308.. 


34. Mass.—Fisher v. Doe, 204 
Mass. 34, 90 NE 592. 

Mo.—Hellmuth vy. Benoist, 144 Mo. 
A. 695, 129 SW 257; Clemens v. Knox, 
31 Mo. A. 185. 

N. Y.—Arnold v. Angell, 62 N. Y. 
508; Quinn v. Pennsylvania R. Co., 
114 App. Div. 663, 99 NYS 980; Tomp- 
kins v. Tompkins, 78 Hun 220, 28 
NYS: 903; Salmowitz v. Cohen, 103 
Mise. 250, 169 NYS 1021; Haines v. 
Thompson, .2. Misc, 385,'21. NYS? 992; 


Wolfert v. Edison, 169 NYS 484; 
Ziegler v. Smith, 115 NYS 99; Bien 
v. Abbey, 138 NYS 286. 

j ers, 284 Pa. 3, 130 
A. 256. 


S. C.—Wilson v. Charleston, ete., R. 


Co.,.51 S. C. 79, 28 SH 91: 

Wash. olsom, 5 Wash. 
439, 32 P) 216, 

fa] Tllustrations.—(1) Where the 


declaration was on an account an- 
nexed, defendant, pleading a general 
denial, could show that the subject 
was covered by a special contract. 
Fisher v. Doe, 204 Mass. 34, 90 NE 
592. (2) Although an action by an 
architect for compensation for pre- 
paring plans for a house is on quan- 
tum meruit as far as the amount of 
his recovery is concerned, yet, where 
the petition asserts a contract com- 
plete except as to the price to be 
paid, his contention being 
ment for his services was to be their 
reasonable value, defendant may 
show under a general denial that 
the contract was conditioned that 
plaintiff should furnish plans for a 
house not to cost more than a cer- 
tain sum, and failed to do so, thus 
entirely defeating his cause of action. 
Hellmuth v. Benoist, 144 Mo. A. 695, 
129 SW 257. (8) In an action upon a 
contract, alleged as unconditional, 
evidence is admissible under a gen- 
eral denial to show that the contract 
contained conditions precedent which 


that pay- | 
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facts which the adverse party is bound to establish 
to sustain his claim or defense,** they are not equiva- 
lent in all cases.°° 
evidence is admissible which, although admitting the 
facts alleged by the adverse party, would tend to 
avoid their legal effect and operation.*° 
denials go merely to the precise facts alleged by the 
opposite party, and no evidence is in general admis- 
sible under them which does not negative or tend 
directly to negative, the allegations of the pleadings 
to which they are directed.4? 

[§ 1183] (2) New Matter.*?. 
only such evidence is admissible under a general de- 
nial as tends to disprove the facts which the adverse 
party is bound to establish to sustain his claim or de- 
Evidence having no such tendency, but 
tending to show only a state of facts under which the 


Under the broader general issue, 


But general 


As a general rule 


were unperformed. Bien v. Abbey, 13 
NYS 286. (4) In an action for mon- 
ey alleged to have been loaned, evi- 
dence was admissible that the money 
was given to defendant under an 
agreement to take care of plaintiff. 
Tompkins v. Tompkins, 78 Hun 220, 
28 NYS 903. 

[b] Meaning of ambiguous words. 
—Where oral evidence of circum- 
stances under which the parties used 
ambiguous words is admissible to 
show their actual intent, an allega- 
tion of fraud, accident, or mistake is 
not prerequisite to its admission. 
Simon v. Myers, 284 Pa. 3, 130 A 256. 

{c] Testimony discrediting plain- 
tiff.—In an action by a real estate 
broker to recover commission for the 
sale of property, evidence showing 
that plaintiff received compensation 
from the purchaser may be intro- 
duced for the purpose of discrediting 
his account of the transaction even 
though defendant’s answer is a2 mere 
general denial. Dillon v. Folsom, 5 
Wash. 439, 32 P 216. 

35. Philip Schneider Brewing Co. 
v. American Ice Mach. Co., 77 Fed. 
138, 23 CCA 89; Reed viv Hayt, 51 -N: 
Y. Super. 121 [aff 109 N. Y. 659 mem, 
17 NE 418]. Compare McGrew v. 
Armstrong, 5 Kan. 284. 

36. Ball vy. Beaumont, 63 Nebr. 215, 
88 NW 173. 

37. White v. Moses, 11 Cal. 69; 
Brooks vy. Chilton, 6 Cal. 640; Mc- 
Larren v. Spalding, 2 Cal. 510; Per- 
kins v. Ermel, 2 Kan. 325. 

38. Globe, ete., F. Ins. Co. v. Lon- 
don Mut. EF. Ins. Co., 185 App. Div. 
366, 173 NYS 221. 

39. Walker v. Flint, 11 Fed. 31, 3 
McCrary 507; Benedict v. Seymour, 
: ae (N. Y.) 298. See also supra 

oad. 

40. See supra § 1177. 

41. See infra § 1183. 

42. What constitutes new matter 
see Supra § 355. 

43. U.S.—Mack v. Lancashire Ins. 
Co., 1 Med. 193,°1 MeCrary 2.0. 

Cal.—Piercy v. Sabin, 10 Cal. 22, 70 


AmD 692. 

Ind.—Pfaffenberger v. Platter, 98 
Ind. 121; Moorman vy. Barton, 16 ‘Ind. 
206; Baker v. Kistler, 13 Ind. 65. 

Scott v. Morse, 54 Iowa 732, 


Iowa. 
6 NW 68, 7 NW 15. 

Quirk, 9 Minn. 
Caldwell v. Brugger- 


Minn.—-Finley Ms 
194, 86 AmD 93; 
man, 4 Minn. 270. 

Mo.—Barr v. Lake, 147 Mo. A. 252, 
126 SW 755; Huber Mfg. Co: we Hunt- 
er, 87 Mo. A. 50. 

Nebr. —Keens v. Robertson, 46 
Nebr. 837, 65 NW 897; Winkler v. 
Roeder, 23 Nebr. 706, 37 NW 607, 8 
AmSR 155. 

N. Y.—Weaver v. Barden, 49 N. Y. 


286; McKyring v. Bull, 16 N. Y. 297; 
69 "“AmD 696; John Church Cone 
Clarke, 77 Hun 467, 28 NYS 870; 


Hall v. U. S. Reflector Co:,: 30 Hun 
375 [aff 96 N. Y. 629 mem]; Wemple 
v. McManus, 59 N. Y. Super. 418, 15 


SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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party offering it would be relieved of liability even if 
the facts alleged by the adverse party were all true, 
A mere general denial does not au- 
thorize the introduction of evidence in support of any 
In aceord with this familiar and well 


is inadimissible.*4 


new matter.*°® 


NYS 86; 
HentiaiCoy 


Schaus v. Manhattan Gas- 
36 N. Super. 262, 14 
AbbPrNS 371, 45 HowPr 481; Bene- 
dict v. Seymour, 6 HowPr 298. 

S. C.—Heiden v. Atlantic Coast 
Line R.. Co., 84 S. C.. 117, 65. SH) 987; 
Lyles v. Bolles, 8 S. C. 258. 

Tex.—Guess’ v. Lubbock, 15) Tex. 
535; eo poland v. Williams, (Civ. A.) 
282 SW 

44, Heden v. Atlantic Coast Line 
Rayos, 84S. (Cua, 65 SH) 987. 

45. U. S.— Draper v. Springport, 15 
Fed. 328, 21 Blatchf. 240. 

Ala.—Lawson y. Helms, 215 Ala. 
190, 110 S 294. 

Ark.—Grier v. Yutterman, 102 Ark. 
433, 145 SW 194; Tyner v. Hays, 37 
Ark. 599. 

Cal.—Crusoe v. Clark, 127 Cal. 341, 
59 P 700; Yosemite: Valley,-ete., Big 
Tree Grove v. Barnard, 98 Cal. 199, 
32) P 982;.. Pico-—v., Kalisher; 55 Cal. 
i53sn) Smith we. Owens, 2h) .Cal: Js 
Bridges v. Paige, 13 Cal. 640; Pier- 
ey v. Sabin, 10 Cal, 22, 70 AmD 692; 
Kendall v. Vallejo, 1 Cal. 371; Ber- 
nard v. Mullot, 1 Cal. 368; Walton v. 
Minturn, 1, »Cal.’).3625 Grogan v. 
Ruckle, 1 Cal. 193; Ladd v. Steven- 
son) peGalin pl 8: Contra Brooks v. 
Chilton, 6 Cal. .640;. MeLarren. Vv: 
Spalding, 2 Cal. 510; Gavin v. Annan, 
2 Cal. 494. 

Colo.—Penn Mut. L. Ins. Co. v. 
Ornauer, 39 Colo. 498, 90 P 846; Weav- 
er v. Canon Sewer Co. LS! Colors 
242, 70 P 953; Gomer v. Stockdale, 5 
@oloy AS 4S08 39 (PHS 55. 

Conn.—Kellogg v. New Britain, 62 
Conn. 232, 24 A 996. 

D. C.—Martin v. Coit, 57 App, 302, 
22 F.(2d) 878. 

Ind.—Muncie Nat. Bank v. Brown, 
112 Ind. 474, 14 NE 358; Norris v. 
Amos, 15 Ind. 365; Millhollin v. 
Jones, 7 Ind. 715. 

Iowa.—Shaffer v. Warren, 102 NW 
497: Alborn v. Alborn, 100 Iowa 382, 
69 NW 678; Benson v. Haywood, 86 
Iowa 107, 53 NW 85, 23 LRA 335; 
Bartlett v.’' Gaines, 11 Jowa.. 955 
Hagan v. Burch, 8 Iowa 309; Wal- 
ters v. Washington Ins. Co., 1 Iowa 
404, 63 AmD 451. 

Kan.—Fuller v. Jackson County, 2 
Kan. 445. 

Ky.—Webb v. Webb, 200 Ky. 488, 
255 SW 137; Maynard v. Maynard, 
178 Ky. 478, 199 SW 26; Hopkins v. 
Virgin, 11 Bush 677; Denton v. Lo- 
gan, 3 Metc. 434. 

La.—Wood v. Nicholls, 33 La. Ann. 
744; Sherman v. New Orleans, 18 La. 
Ann. 660; Bludworth v. Hunter, 9 
Rob. 256; New Orleans Gas Light, 
etc., Co. v. Hudson, 5 Rob. 486; Mc- 
Kown v. Mathes, 19 La. 542; White 
v. Moreno, 17 La. 371; Mortimer v. 
Trappan, 9 La. 108. 

Mass.—Ward v. Bartlett, 12 Allen 
419; Cushman v. Davis, 3 Allen 99; 
Snow v. Chatfield; 11 Gray 12. 

Minn.—Roberts v. Nelson, 65 Minn. 
240, 68 NW 14; Iselin v. Simon, 62 
Minn. 128, 64 NW 143; 
Mahan, 61 Minn. 175, 7 
Stebbins v. Hall, 53 Minn. 169, 54 NW 
1110; Leighton v. Grant, 30 Minn. 
345. 

Mo.—Holdsworth v. Shannon, 113 
Mo. 508, 21 SW 85,'35 AmSR 719; 
Northrup v. Mississippi Valley Ins. 
Co., 47 Mo. 485, 4 AmR 337; Reid v. 
Mullins, 43 Mo. 306; Currier v. Lowe, 
32 Mo. 203; Cowden v. Cairns, 28 Mo. 
471; Lynch v. Morrow, 28 Mo. SONGS 
Winston v. Taylor, 28 Mo. 82, 75 AmD 
112; Hunt v. Missouri, etc., Ri Ce, 
152) Mo. Av °182, 33 SW 373; Hill- 
Dodge Banking Co. v. Loomis, 140 
Mo. A. 62, 119 SW 967; Missouri 
Edison Electric Co. v. Lewis, 86 Mo. 
A. 612; Cooke v. Kansas City, etc., 
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LNYS 351; 


PLEADING 


RR. Cow 57 Mo: A. 471; “KHvers vy. Shu- 
maker, 57 Mo. A. 454; Winton, etc., 
State Bank v, Harris, 54 Mo. A. 156; 
Hardwick v. Cox, 50 Mo. A. 509; 
Phister v. Grove, 48 Mo..A. 455. 

Mont.—McKim  v. _ Beiseker, 56 
Mont. 330, 185 P 153. 

Nebr.—H. J. Hughes Co. v. Farm- 
ers’ Union Produce Co., 110 Nebr. 736, 
194 NW 872; Yechout v. Tesnohlidek, 
97 Nebr. 387, 150 NW 199; Denney v. 
Stout, 59 Nebr. 731, 82 NW 18; Lowe 
v. Prospect Hill Cemetery Assoc., 58 
Nebr. 94, 78 NW 488, 46 LRA 237; 
Keens v. Robertson, 46 Nebr. 837, 65 
NW 897; Home F. Ins. Co. v. Berg, 
46 Nebr. 600, 65 NW 780; Phenix 
Ins. Co. v. Bachelder, 39 Nebr. 95, 57 
NW 996; Walton Plow Co. v. Camp- 
bell, 35 Nebr. 173, 52 NW 8838, 16 LRA 
48; Bishop v. Stevens, 31 Nebr. 786, 
48 NW 827; Quick v. Sachsse, 31 
Nebr. 312, 47 NW 935; Mordhorst v. 
Nebraska Tel. Co., 28 Nebr. 610, 44 
NW 469; Jones v. Seward County, 10 
Nebr. 154, 4 NW 946; Atchison, etc., 
R. Co. v. Washburn, 5 Nebr. 117. 

PO en acs tt v. Ruhling, 3 Nev. 

N. Y.—Ramme v. Long Island R. 
Co. 2226 NE Ye 82m ls) NE 4 misch— 
er! Ven Metropolitan, Li. ins.).Co.,/ai6t 
N. Y. 178, 60 ONE 4313 , Whitlateh v. 
Fidelity, etc., Co. 149 N. Y. 45, 43 
NPE 405; Milbank v. Jones, 127 N. Y. 
370, 28 NE 31, 24 AmSR 454; Read v. 
Attica Bank, 124 N. Y. 671,.27 NE 
250; Linton v. Unexcelled Fire-Works 
Co.; 124 N. Y. 533, 27 NE 406; Sey- 
mour v. MeKinstry, 106 N. Y. 230, 12 
N. E. 348, 14 NE 94; Brennan v. New 
York,, 62° N.. Y.'365:\ Dubois vy.» Her- 
mance, 56 N. Y. 673; Weaver v. Bar- 
den, 49 N. Y. 286; Codd v. Rathbone, 
LON WY. eo Mek ring Vi Bul iG IN: 
Y. 297,69 AmD 696; Brazill v.-Ish- 
am, 12 N. Y. 9 [aff 1 E. D. Smith 437]; 
Globe, ete., F. Ins. Co. v. London Mut. 
Hains Come (85, App ieibivgas6iOye Wes 
NYS 221;  Ubart v. Baltimore, etce., 
Con lay Ato pee Vam cially wel Ode NOYES 
1000; Hamblen v. German, 93 App. 
Div. 464, 87 NYS 642; Lytle v. Craw- 
ford, 69 App. Div. 273, 74 NYS 660; 
Rice v. Coutant, 38 App. Div. 543, 56 
Van Dewater v. Gear, 21 
App. Div. 201, 47 NYS 503; Wilbur 
Vy. Collin, 74>) App! Div. 41 7538-EN MS 
848; Horton v. Horton, 83 Hun 2138, 31 
NYS 588; Beard v. Tilghman, 66 Hun 
12, 20 NYS 736; Henderson v. Scott, 
32 Hun 412, 6 NYCivProc 39; Hall wv. 
U. S. Reflector Co., 30 Hun 3875 [aff 
96 N. Y. 629 mem]; Dennis v. Snell, 
50 Barb. 95, 54 Barb. 411, 34 HowPr 
467; Button v. McCauley, 38 Barb. 
413 [rev on other grounds 1 Abb. Dec. 
282, 4 Transcr, A. 447, 5 AbbPrNS 
29)3) Martersyv. Crill,, 33, Barb. 283; 
Beaty v. Swarthout, 32 Barb. 293; 
Dillaye v. Parks, 31 Barb. 132; Pier 
we? Minch: 29 .Barb.1 703") Ryder. .v. 
Jenny, 25 N. Y. Super. 56; Sanford 
v. Travers, 20 N. Y. Super. 498 [mod 
on other grounds 40 N. Y. 140]; 
Harder v. Continental Printing, etc., 
Co., 64 Mise. 89, 117 NYS 1001; Si- 
mons! Vv. ‘Martin; ete, | Mie. Coy 25 
Mise. 788, 54 NYS 560; Chapin v. 
Pratt, 20 NYS 953; Linton v. Unex- 
celled Fire-Works Co., 13 NYS 495 
[aff 124 N. Y. 533, 27 NE 406]; Sawyer 
v. Gates, 14 NYSt 236; Healy v. Clark, 
12 NYSt 685 [aff 120 N. Y. 642 mem, 
24 NE 316, 2 Silv. A. 586]; Sawyer v. 
Thurber, 14 NYCivProc 204 

N. C.—Raynor v. Wilmington Sea- 
Coast.) Con wo) IN. Ce 19550 395 SE 
821. 


N. D.—Towner County v. Rother, 56 
N. DD» 707, 219 NW 110. 

Okl.—Mullen v. Carter, 68 Okl. 207, 
Ur kes} 4 2atsyalies 

Or.—Multnomah County v. Wil- 
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recognized principle,*® a general denial has been held 
insufficient to authorize proof of matters in justifi- 
cation,*’ matters of partial defense or in mitigation 
of damages,** matters tending to establish fraud,*? 


lamette Towing Co., 49 Or. 204, 89 P 
389; Mellott v. Downing, 39 Or. 218, 


64 P 393. 
S. C.—lLipscomb v. Tanner, 31 S. 
McClendon v. Wells, 


C. 49, 9 SE 7338; 
20 S. C. 514. 

Ss. D.—Reilly v, Kirk, 28 S. D. 159, 
132 NW 689. 

Tex.—Willis v. Hudson, 63 Tex. 
678; Marley v. McAnelly, 17 Tex. 
658; Love v. McIntyre, 3 Tex. 10; 
Mims v. Mitchell, 1 Tex. 443; Mc- 
Dannell v. Horrell, 1 Tex. Unrep. 
Cas, 52a: .MeCartnéey. ve. Martin, sf 
Text. Unrep. \Casy L4se we lsalinn wie eaEle 
Grande Canal Co., (Tex. Civ. A.) 256 
SW 678; Chambers v. Ker, 6 Tex. 
ClY. eA Ole; oF SW FLTS | Morea Vv. 
Turner, 4 Tex. Civ. A. 192, 23 SW 284; 
Hoffman v. Cleburne, ete., Assoc., 2 
Mexe CAV At (OSS. 2c) s OW aml OO s neBkey 
Worth, ete., R. Co. v/ Lillard, (Civ. 
A.) 16 SW 654. 

Utah.—Murdock v. Farrell, 49 Utah 
314, 163 P 1102. 

Wash.—Simila Vv. 


Northwestern 


LM pr yy COsn hor, WV DepeeioD elon geo onl, 
38. v. Foley, 18 Wash. 96, 50° P 
oe 


Wis.—Russell v. Andrae, 84 Wis. 
374, 54 NW 972; Kilbourn v. Pacific 
Bank, 11 Wis. 230. 

Wyo.—Mutual i, oins, Co. v. Sum= 
mers, 19 Wyo. 441, 120 P 185. 

Eng.—Scott v. Sampson, 8 Q. B. D. 
491 (under judicature acts). 

Can.—Supreme Tent K. M. W. v. 
Hilliker, 29| Can. S. C. 397, 

46. Winn v. Shines 81 Tex. 345, 
347, 16 SW 105 

“Perhaps an other principle has 
been more repeatedly recognized or 
is more familiar.” Winn v. Gilmer, 


supra. 
Cal.—Pico v. Kalisher, 55 Cal. 


47. 
absyeh 

Colo.—Gomer v, Stockdale, 5 Colo. 
A. 489,39 P 355. 

N. Y¥.—Wheeler v. Lawson, 103 N. 
Y. 40, 8 NE 360; Vogel v. Banks, 60 
App. Div. 459, 710 NYS 1010; Dono- 
hue -v. Syracuse, etc., R. Co., 11 App. 
Div. 525, 42 NYS 808. 

N. C.—Raynor v. Wilmington Sea- 
coest R. Co., 129 N. C. 195,239 SE 8210 

C.—Puryear v. Ould, 81 S. C45 0: 
62 “SE 863. 


48. Iowa.—vVierling v. Binder, 113 
Iowa 337, 85 NW 621. 

Mont.—McKim  v. Beiseker, 56 
Mont. 330, 185 P 153. 

Nebr.—Atchison, ete, R. Co. w. 
Washburn, 5 Nebr. 117, 125; Smith 


v. Bowers, 2 Nebr. (Unoff.) 611, 89 
NW 596. 

N. Y.—McKyring v. Bull, 16 N. Y. 
297, 69 AmD 696; Toop v. New York, 
18 NYS 280. 

S. C—hLatimer v. York Cotton 
Mills, 66 S. C. 185, 44 SE 559. 

Utah.—Reed v. Union Cent. AS AS aISE 
Cow 2d) Utah 2955.61 Bb 2a 

U. S.—McCracken v. Robison, 
57 ered. 375, 6 CCA 400. 


Cal.—Harrison v.. McCormick, 89 
Cal. 327, 26.P 830,28 AmSR 469; 
Wilson v. White, 84 Cal. 239, 24,P 


114; -California (Steam Nav. Cows ve 
Wright, 8 Cal. 585; San Francisco 
Mercantile Union v. Muller, 18 Cal. 
AY 14, oh2i2) P 82/8) 

Colo.—Arapahoe Cattle, etc., Co. v. 
Stevens, 18 Colo. 534, 22 P 823; Tuck- 
env. Markey? \Colome2,208ele Baan 
3 P 486; Mosier v. Kershow, 16 Colo. 
A. 453, 66 P 449. 

Conn.—Bray v. Loomer, 61 Conn. 
456, 23 A 831; Hoxie v. Home Ins. 
Co., 32 Conn. 21, 85 AmD 240. 

Ind.—Jenkins v. Long, 19 Ind. 28, 
81 AmD 374. 

La.—Gay v. Nicol, 28 La. Ann. 227. 

Mass.—Barron v. International 
Trust Co., 184 Mass. 440, 68 NH 831. 
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accident,®® mutual mistake,°! waiver,®? laches,®? 

want of consideration,®* failure of consideration,®®> | pleaded.®@ 
illegality,®® release,°“. payment,°® act of God,°® 


champerty,°°® ultra vires,®! license, leave, or con- 
sent,°* former recovery,°*? want of capacity to sue,®* 
lack of remedial interest,®® and other matters of af- 
Where a matter not referred to 
or embraced in the pleadings is introduced in evi- 
dence on the trial of a case, and no opportunity is 
afforded the adverse party to attack it by pleading, 
he may prove any fact either in rebuttal or avoidance 


firmative defense. *® 


Minn.—Marshall-Wells Hardware 
Co. v. Emde, 121 -Minn. 524, 140 NW 
1027; Morrill v. Little Falls Mfg.Co., 
53° Minn. 371, 55 NW ~547, 22° LRA 


174; Daly v. Proetz, 20 Minn. 411. 
Mo.—Dyer v. Cowden, 168 Mo. A. 
649,5154 “Sw 1565 


Madison County 
Bank v. Graham, 74 Mo. A. 25 

Nebr.—Stuart v. Torrey, 106 ‘Nebr. 
608, 184 NW 215. 

N. Y.—Dickinson v. Tysen, 209 N. 
Y. 395, 103 NE, 703;. Horan v. Mason, 
141 App. Div. 89, 125 NYS 668; Van 
Dewater v. Gear, 21 App. Div. 201, 
47 NYS 503; Chu Pawn v. Irwin, 82 
EME 6 0G ole IN Sizer UMC Ve 
Schmitt, 48 Mise. 508, 96 NYS 197. 

Okl.—Bonfils v. Geeslin, 120 Okl. 
LIOR 247 P63. 

Ss. D—Bower. v. Jones, 24 S. D. 
414, 128 NW 470. 

Tex.—Tennant v. Fawcett, 27 Tex. 
Civ. A. 428, 66 SW 80; Keating Im- 
plement, etc., Co. v.. Terre Haute Car- 
riage, etc., Co., 11 Tex:Civ. A. 216, 32 
Sw 556; Houx v.. Blum, 9 Tex. Ciy. 
A. 588, 29 SW 1135. 

See also Fraud § 160. 

50. Bonfils v. Geeslin, 
130; 247 P 673. 

51. Cale ant ison v. McCormick, 
89 Cal. 327, 26 P 8380, 23 AmSR 469. 

Conn. eaten as v. Polak, 108 vena: 
534, 143 A 882. 

Ind.—Free vy. Meikel, 39 Ind. 318. 

Ky.—Berry v. vans, 89 SW 12, 28 
KyL 22. 

Mo.+—Scott v. Chicago, etc., R. Co., 
57 Mo. A. 345. 

Nebr.—Stuart v. Torrey, 106 Nebr. 
608, 184 NW 215. 

N. C.—Anderson v. Logan, 105 N. 
GC. 266, 11 SE 361; Graves v.. True- 
blood, 96 N. C. 495, 1 SE 918. 

Okl.—Bonfils v. Geeslin, 120 Okl. 
130, 247, P 673. 

Tex.—Rowe v. Horton, 65 Tex. 89. 

52. Colo.—Rasmussen v. Levin, 28 
Colo. 448, 65 P 94. 

Conn.—Goldner v. Polak, 108 Conn. 
534, 143 A 882. 

Iowa. Swearingen v. Lahner, 93 
Iowa 147, 61 NW 431, 57 AmSR 261, 
26 LRA 765. 

Mo.—Hunt v. Missouri, etc., R. Co., 
152 Mo. A. 182, 133 SW 3738. 

N. Y.—Roberge v. Winne, 144 N. 
Y. 709, 39 NE 631; Williams v. Phila- 
delIphia Fire Assoc., 119 App. Div. 
573, 104 NYS 100; Retailers’ Report- 
ing Serv. v. Tanzer- -Monjo Co., 135 
NYS 6. 

Tex.—Wolff v. Cohen, (Civ. A.) 281 
SW 646. 

Can.—Supreme Tent K. M. W. v. 
Hilliker, 29 Can.’S. C. 397. 

53. New Albany Nat. Bank vv. 
Brown, 63 Ind. A. 391, 114 NE 486. 

54. Nixon v. Beard, 111 Ind. 137, 
12 NE 131; Smith v. Flack, 95 Ind. 
116; Bingham v. Kimball, 17 Ind. 
- 396; Adams vy. Mutual L. Ins. Co., 76 
Ind. A. 598, 132 NE 688; Greer v. 
Latimer, 47 §S. C. 176, 25 SE 136; 
Nunn v. Jordan, 81 Wash. 506, 72 P 
124; Griffith v. Wright, 21 Wash. 
494, 58 P 582. ; 

Dubois v. Hermance, 56 N. Y. 
673; Derry v. Holman, 27 S. C.°621, 
2 SE 841; Nunn v. Jordan, 31 Wash. 
506, 72 P 124; Murray v. O’Kanogan 


120 Okl. 


Live Stock, etc. Co., 12 Wash: 259, 
40 P 942. 
56. Minn.—Woodbridge vy.  Sell- 


wood, 65 Minn. 135, 67 NW 799. 


bar 


Mo.—McDearmott v. Sedgwick, 140 
Mo. 172, 39 SW 776 [overr Sprague v. 
Rooney, 104 Mo. 349, 16 SW 505]; 
Kansas City School Dist. v. Sheidley, 


138 Mo. 672, 40 SW 656, 60 AmSR 
576, 37 LRA "406; Musser v. Adler, 86 
Mo. 445. 


Nebr.—Kelly v. Nebraska Exposition 
Assoc., 52 ‘Nebr. 355, 72. NW. 356; 
Dillon’ v. Darst, 48 Nebr. 803, 67 NW 


N. Y.—Milbank v. Jones, 127 N. Y. 
376, 28 NE 31, 24 AmSR 454; Honeg- 
ger~v.! Wettstein;. 94 “N.Y. *252)° 13 
AbbNCas 393; Goodwin v. Massachu- 
Setts; Muth It Mins: Cosmin Yes: 
Manning ve Tyler 20° N. OY .b67 Fay 
v. Grimsteed, 10 Barb. 321; Boyer 
v. Fenn, 19 Mise: 128)/ 43 NYS 533: 

Or.—Ah!/ Doon: v? Smith, 25° Or: 89, 
34 P Bees arate v. Evans, 21 Or. 
309, 28/P'6 

Ss) Glepathant Fertilizer 
Pagett, 39 S. C. 69, 17 SE 563. 

Wash.—Maitland vy. Zanga, 14 
Wash, 92, 44 P 117. 

57. New Orleans Gas Light, etce., 
Co: ve Hudson, .>."Robs! Gia, rr4si63 
Horton v. Horton, 83 Hun 213, 31 NYS 


588 
McKown vy. Mathes, 19 La. 542. 
59.’ Chicago, etc... Ri Co. v. Shaw, 
63 Nebr. 380, 88 NW 508, 56 LRA 341; 
New Haven, ete; Co: .v. Quintard) 
31N. Yo. Super: 89, 6 -AbbPrNs 128° 
37 HowPr 29; Pengra v. Wheeler, 24 
Or. 532, 34 P 354, 21 LRA 726. 
60. Disbrow v. Cass County, 119 
Iowa 538, 938 NW 585; Kelerher v. 
Henderson, 203 Mo. 498, 101 SW 1083; 
Musser v. Adler, 86 Mo. 445; Croco 
v. Oregon Short Line R. Co., 18 Utah 
311, 54 P 985, 44 LRA 285. 
Co., 230 


Corsa: 


61. U.S. v. West Side Irr. 
Fed. 284; Williams v. Verity, 98 Mo. 
A. 654, 73 SW 1732; Lewis v. Clyde 
ae Co., UST TNE GS 6525.42) 1S) 3969" 

S. Mortgage Co. v. McClure, 42 
OF 190, 70 P5438. 

62. Ramme v. Long Island R. Co., 
226 N. Y. 327, 123 NE 747; Cone v. 
eae: 4wWyo. 2038, 83 P 31,°35.P 
33 


63. Lytle v. Crawford, 69 App. Div. 
273, 74 NYS 660, 32 NYCivProc 360; 
Henderson Vv. Scott, 82 Hun 412, 6 
NYCivProc 39. 

64. Blackwell v. British-American 
Mortg. Co., 65 S. C. 105, 48 SH 395. 

65. Stamp v. Franklin, 144 N. Y. 
607, 39 NE 634; Spooner v. Delaware, 
etc., Ri Coy 115 N, Yv 22,'21) NE'696: 
Smith v. Hall, 67 N. Y. 48; Meinhardt 
v. Excelsior Brewing Co., 82 App. 
Div. 628, 81 NYS 1042; Saunders v. 
Chamberlain, 13 Hun (N. 4; 568; 
Calvert v. Thurston, 58 Misc. 347, 
109 NYS 567; Cleary v. De Beck 
Plate Glass Co., 54 Mise. 587, 104 NYS 
831; Waters v. Spencer, 44 Misc. 15, 
89 NYS 6938; Mendoza v. Steimer, 95 
NYS 608. 

66. See cases infra this note. 

[a] A settlement between the par- 
ties Subsequent to the commencement 
of the action, by which the action 
was to be dropped, but not amount- 
ing to payment, is inadmissible. Reil- 
ly v. Kirk, 28 S. D. 159, 132 NW 689. 
[a] Arbitration as new matter in 
of plaintiff's claim cannot be 
shown where it is not pleaded. 
Springfield, etc., R. Co. v. Calkins, 90 
Mo. 5388, 3 SW 82. 

{c] Fraud on the jurisdiction of 


general denial.°° 


- 


[§§ 1183-1184 


thereof as fully as though it were specifically 


Damages by way of recoupment cannot be shown 
under a general denial.°® 

A set-off or counterclaim cannot be shown under a 
Evidence in support of a set-off 
or counterclaim not pleaded may be rendered admis- 
sible by stipulation of the parties.7° 

[§ 1184] k. Evidence Admissible under Affidavit 
of Defense or Affidavit of Merits. 
of court providing for the filing of an affidavit of de- 


Statutes or rules 


the court in making allegations as to 
value must be. specially pleaded. 
Hamilton y. Peck, (Tex. Civ. A.) 38 
SW 403. 

67. Cal.—Hilers Music Co. v. 
Mathe, 46 Cal. A. 234, 188 P 1027; 
TEP ey, v. Veith, 22 Cal. A. 289, 1384 P 


Conn.—Vreeland v. Irving, 91 Conn. 


272, 99 A 574. 

Ky .—Farmers’ Bank v. Birk, 179 
Ky. 761, 201 SW 315; Whiteside v. 
Murphy, 174 Ky. 583, 192 SW 632. 

Minn.—Ellingsen v. Cooke, 37 Minn. 
400, 84 NW 747. 

N. Y.—Arnold v. Angell, 62 N. Y. 
508; Fitch v. Weir, 208 App. Div. 630, 
203 NYS 904; Hewitt v. Morris, 37 
N. Y. Super. 18; Heyman v. Schmidt, 
19 NYS ‘215. 

[a] Issues broadened by consent. 
—Where the pleadings presented the 
issue of the existence of a right of 
way by prescription, but the case was 
tried and submitted on the issue of 
dedication to public use, the owner 
was properly permitted to testify 
that he had no intention of dedicating 
the way to public use. Tarpey v. 
Veith, 22 Cal. A. 289, 134 P 367. 

68. Stoehrer, etce., Dodgem Corp. 
v. Greenburg, 250 Mass. 550, 146 NE 
34; Bennett v. Kupfer Bros. Co., 213 
Mass. 218, 100 NE 332; Crane v. Hard- 
man, 4 E. D. Smith (N. Y.) 448. 


69. Cal.—In re Couts, 100 Cal. 400, 
34 P 865; Stoddard v. Treadwell, 26 
Cal. 294; Hicks v. Green, 9 Cal. 74; 


Perkins v. West Coast Lumber Co., 5 
Cal. Unrep. Cas. 674, 48 P 982; Cul- 
linan v. McColgan, 87 Cal. A. 684, 263 
P 353; Haberly v. Haberly, 27 Cal. A. 
D9... LAG Be bes 

Ga.—Massee vy. Stetson, 27 Ga. A. 
89, 107 SE 362; Walker v. Kingston 
Supply Co., 18 Ga. A. 447, 89 SH 533. 

In d.—Brown v. College Corner, etc., 
Gravel Road Co., 56 Ind. 110. 

PO i v. Chase, 162 Iowa 
264, 144 NW 17. 

Kan. —Marley v. Smith, 4 Kan. 183. 

La.—-Cole v. Zeigler, 1 La. A. 127. 

Mo.—Smith v. Bailey, 200 Mo. A. 
627, 209 SW 945; Phillips v. Todd, 
(A.) 180 SW 1039; Strother v. Mc- 
Mullen Lumber Co., 110 Mo. A. 552, 


85 SW 650. 

Mont.—Lappin v. Martin, 71 Mont. 
233, 228 P 763; Meredith v. Roman, 
49 Mont. 204, 141 P 643. 

N. Y.—Thalmann v. Lewis, 121 App. 
Div. 836, 106 NYS 1056 [aff 195 N. Y. 
600 mem, 89 NE 1113 mem]; Nelson 
Vv. Wellington, LSipNe Super. 178; 
Simons v. Martin, ete., Mfg. Co., 25 
Misc. 788, 54 NYS 560; Simon vy. Sil- 
ber, 145 NYS 87; T. J. Hayes Print- 
ing Co. v. Springer, 123 NYS 240. 

N. D.—Vallancey v. Hunt, 20 N. D. 
579, 129 NW 455, 34 LRANS 473. 

Or.—Hammer vy. Campbell <Auto- 
matic Safety Gas Burner Co., 74 Or. 
126, 144 P 396. 

S. C.—McGee v. Wells, 37 S. C. 365, 
16 SE 29. 

S. D.—Harrison v. State Banking, 
ete. 4COSuLOAS.-sDans04, 489 NW A4ene 

Tex.— Watts Vv. McCloud, (Civ. * AS) 
205 SW 381; Richey Grocery Co. v. 
Warnell, (Civ. A.) 103 SW 419. 

70. Wright v. McAbee, 208 Ala. 
404, 94 S 732; Ackerman v. Cobb Lime 
Co.,; 61, Hun Ea, 3 NYS 892 [rev on 
oie grounds 125 N. Y. 361, 26 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ae 
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A 
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fense or affidavit of merits sometimes require a party 
to set forth in his affidavit every defense upon which 
he intends to rely.*4_ Under such provisions evidence 
upon any issue not raised by the affidavit is properly 
It has been held that, in the absence of 
any rule or statute on the subject, a defendant may 
offer in evidence any matter admissible under his 
-plea regardless of whether it was set forth in the affi- 


exciuded.?? 


davit.73 


[§ 1185] 1. Title or Ownership.’ 
new matter in avoidance of a title set up by the plead- 
ings of the adverse party is not admissible under a 
While there is some authority to 
the contrary,*® it is generally held that, under a gen- 
eral denial to a complaint merely alleging title in 
plaintiff, defendant may prove any fact which neces- 
sarily negatives title in plaintiff,7” including the in- 
sufficiency of the source and chain of plaintiff’s ti- 
tle,7§ abandonment of plaintiff’s rights,’° title in de- 
But where plaintiff 
sets out in detail the specifie facts on which his title 


general denial.7 


fendant*® or in a stranger.®! 


71. See statutory provisions and 
court rules. 

72. Cooper v. Anderson, 246 Ill. 
A. 1; Colfax Grain Co. v. Bradford, 
225 111. A. 419; Goddard Tool Co. v. 
Crown Electrical Mis. (Cor, 219 Tih A. 
34; Hunziker v. Mulcahey, 215 Ill. A. 
508; Wilson v. Larson, 210 Ill. A. 101; 
Barber v. Mellish-Hayward Co., 209 
A. 299; Reddig v. Looney, 208 

. we bayvlor vy. Craig, 205) slid: 
A. 233; Miller v. Thomas, 200 Ill._A. 

; Lamborn v. Kirkpatrick, 288 Pa. 
114, 185 A 541; Dietrich v. Davies, 
274 Pa, 213, 117 A, 915; Healey ‘v. 
Bowman, 271 Pa. 298, 115 A 184; 
Ruth-Hastings Glass Tube Co. v. 
Slattery, 266 Pa. 288, 109 A 695; Gib- 
son v. Campbell, 242 Pa. 551, 89 A 662; 
N. V. Oliefabrieken T. Duyvis J. Z. 
v. Street, 92 Pa. Super. 508; McBride 
v. McBride, 83 Pa. Super. 24. 

[a] Rule applied.—(1) In an ac- 
tion for breach of marriage promise, 
where defendant did not aver in his 
affidavit of defense a prior marriage 
of plaintiff as a disability to contract 
marriage with him, he could not make 
such defense. Dietrich v. Davies, 274 
Pa. 213, 117 A 915. (2) Where, in an 
action for compensation for hauling 
and for board of plaintiff's teamster, 
the affidavit of defense merely de- 
nied that defendant agreed to pay 
the teamster’s board, and did not al- 
lege that the claim for board was ex- 
cessive, the court properly refused to 
permit defendants to cross-examine 
plaintiff as to the items claimed for 
board. Gibson v. Campbell, 242 Pa. 
551,.89 A 662: 

73. Legum vy. Blank, 105 Md. 126, 
65 A 1071; Cochran vy. McGeorge, 54 
Pa. Super. 456. 

74. See also supra § 1176. 

75. Davies v. Rutland, (Tex. Civ. 
A.) 219 SW 1114 

76. Dyson v. Ream, 9 Iowa 51 

77. Cal.—Cooley v. Miller, 156 Cal. 
5205105. 2 981 


Ind.—Graham v. Plotner, 87 Ind. A. 
462, 151 NE 735. 
Minn.—Bartleson v. Munson, 105 


Minn. 348, 117 NW 512. 
Mo.—Dieckman y. Young, 87 Mo. 


DAs: oe 

N. Y.—Griffin v. Long Island R. Co., 
101 N. Y. 348, 4 NE 740. 

78. Wenzel v. Schultz, 100 Cal. 250, 
34 P 696; Bartleson v. Munson, 105 
Minn. 348, 117 NW 512. 

79. Perry v. Carey, 68 Ind. A. 56, 
119 NE 1010. 

80. Graham v. Plotner, 87 Ind. A. 
462, 151 NE 735; Caldwell v. Brug- 
german, 4 Minn. 270; Dieckman v. 
Young, 87 Mo. A. 530; Hughes v. 
Hughes, 10 Misc. 180, 30 NYS 937. 

81. Beard v. Minneapolis. First 
Nat. Bank, 41 Minn. 153, 43 NW 7, 8; 
Griffin v. Long Island R. Co., 101 N. 
4 NE 740; McDonough vy. 
4otna L. Ins. Co., 38 Misc. 625, 78 


PLEADING 


Evidence of 


sufficient. §® 


NYS 217. 

82. Bartleson v. Munson, 105 
Minn. 348, 117 NW 512. 

83. Cooley v. Miller, 156 Cal. 510, 
L057 P 981% 


84. See supra §§ 885-918. 

$5. Scott v. Frost, 4 Colo. A. 557, 
386 P 910; Camp vy. Clarkesville Fdy., 
etc., Works, 30 Ga.' A. 298, 117. SE 
660; Ebling Brewing Co. v. Lipowitz, 
121 NYS 424. 
86. Aes v. Parker, 3 Wash, 755, 


87. McDonough v. Boston El. R. 
Co., 208 Mass. 436, 94 NE 809; Stein- 
leger v. Frankel, 199 App. Div. 626, 
LOZUINIY Sips 

[a] Thus, where a plaintiff, in an 
action against a street railway com- 
pany for injuries received from an 
electric shock while on its car, plead- 
ed general negligence, and, on being 
required so to do, filed specifications, 
concluding with the statement that 
he was unable further to specify as 
to the negligence of defendant, he 
was entitled, under his general alle- 
gation of negligence, to rely on the 
doctrine of res ipsa loquitur. Mc- 
Donough v. Boston El. R. Co., 208 
Mass. 436, 94 NI 809. 

88. U. S.—Bodine v. Merchants- 
ville First Nat. Bank, 281 Fed. 571; 
Hanson v. Smith, 94 Fed. 960, 36 CCA 
581; Williams v. Sinclair, 29 F. Cas. 
No. 17,737, 3 McLean 289. 

Ala.—Morrisette v. Wood, 128 Ala. 
50530, S 630. 

Del.—James Bradford Co. v. Ed- 
ward Pg ee Son & Co., Ine., -31 Del. 
538, 116 A’ 350 [aff 31 Del. 546, 116 A 


353]. 

T11l.—Morton v. McClure, 22 Ill. 257; 
Quandt v. Ernst, 143 i AS 299 
American Rolling’ Mill Corp. v. Onis 
Iron, etc., Co., 120 Tll. A. 614. 

Hee tae v. Griffin, 7 Blackf. 
Me.—Starbird v. Curtis, 43 Me. 352. 
Md.—Walzl v. King, 113 Md. 550, 

77 A 1117; Lyell v. Walbach, 111 Md. 

610, 75 A 339; Strouse v. American 

Credit Indemn. Co., 91 Md. 244, 46 A 


328, 1063; Hall v. Sewell, 9 Gill 146. 
peceecm ake v. Everett, 1 Allen, 
48. 

Mich.—Stoner v. Riggs, 128 Mich. 


129, 87 NW 109. Compare Gubbins v. 
Ashley, 146 Mich. 453, 109 NW 841. 
Mont.—Rogness v. Northern Pac. 
RieCo-59) Monts 373, 196) Pii98i9. 
N. H.—Saunders v. Osgood, 46 N. 
ae 21; McQuesten v. Young, 19 N. H. 


NJ _J.—Graham v. Whitely, 26 N. J. 
L. 254 

N. Y.—wWait v. Borne, 123 N. Y. 592, 
25 NE 1053; Matthews v. Hubbard, 
47 N. Y. 428; Walker v. Bradt, 225 
App. Div. 415, 233 NYS 388; Baright 
v. Walska, 212 App. Div. 500, 209 NYS 
157; Smiley Steel Co. v. Schmoll, 200 
App. Div. 655, 193 NYS 522 [aff 235 N. 


to matters as to which it purports to particularize. 
Matters not within a party’s bill of particulars may 


‘ples’ Sav. 
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rests, only such evidence is admissible under a gen- 
eral denial as tends to disprove the facts thus spe- 
cifically alleged.*? 
that plaintiff is the owner of property does not au- 
thorize the admission of evidence showing his title 
is merely voidable.*? 

[§ 1186] m. Bill of Particulars. 
particulars as to certain matters is required by stat- 
ute or rule of court,*+ evidence as to those matters 
may be excluded if the bill of particulars is not fur- 
nished,®* or if the bill of particulars furnished is in- 
But. a party will not ordinarily be pre- 
cluded from giving evidence of matters not furnished 
in his bill of “particulars if he has in good faith fur- 
nished such particulars as he could.*? 
of particulars is furnished, the party furnishing it 
is confined in his proof to the matters set forth there- 
in.88 However, a bill of particulars operates to limit 
the evidence admissible under the pleadings only as 


A. general denial of an allegation 


When a bill of 


When a bill 


e,89 


Y. 520° mem,’ 1397NHE 718 omemjJ; 
Hughes vy. Lehigh Valley R. Co., 186 
App. Div. 92, 173 NYS 893; Bowman 
v. Earle, 10 N. Y. Super. 691; Nech- 
amkin v. Kennedy, 95 Misc. 532, 159 


NYS 682; Paisley v. Western ‘New 
York, etc., Tract. Co., 80 Misc. 258, 
141 NYS 63; Lester v. Clarke, 40 
Mise. 688, 88 NYS 168; Peninsular 


Trading Agency, Inc. v. Frazar, 176 
NYS 739; Franco v. Caruso, 158 NYS 
T51; Enrig ht v. Seymour, 8 NYSt 356; 
Starkweather v. Kittle, 17 Wend. 20. 
IRS peoes v. Haines, 3 Misc. 153, 
22 NYS 7 

N. Ham v. Norwood, 196 N. C. 
762, 147 SE 291. 

Or.—Howland v. Fenner Mfg. Co., 
104 Or. 378, 206 P 730, 207 P 1096. 

R. I.—Star Braiding Co. v. Stienen 
Dyeing Co., 44 R. I. 8, 114 A 129; 
Tourgee v. Rose, 19 R. I. 432, 37 A 9. 
anes C.—Davis v: Hunt;)18 S.-C Lk. 


Vt.—Lapham v. Briggs, 27 Vt. 26. 

Wash.—Wray v. Young, 122 Wash. 
330, 210 P 794; Anderson v. Rucker, 
107, Wash. (595; 183 Pe 700186 Pr2935 
Powers. v. Washington Portland Ce- 
ment Co., 79 Wash. 1, 139 P 615; How- 
ells v. North American Transp., etc., 
Co., 24 Wash. 689, 64 P 786. 

[a] Rule applied.—Where a decla- 
ration contains two counts, and in 
answer to a demand for a bill of par- 
ticulars plaintiff alleges that one of 
the counts is as full a bill of par- 
ticulars as he is able to furnish, the 
proof adduced must be confined to 
that count. Lyell v. Walbach, 111 Md. 
610, 75 A 339. 

{b] If a single item is specified, 
evidence cannot be introduced show- 
ing several smaller items making up 
the one named. McQuesten v. Young, 
9) IN: EL 30.7 

[ec] Items of credit and debit.— 
The pleader is restricted to the items 
set forth, as well in items of credit 
as in ies. ve debit. Saunders vy. 
Osgood, 46 N Cer 4jiks 

89. Pollack . “Gunter, 162 Ala. 317, 
50 S 155; Cohn+Goodman Co. v. Peo- 
Bank, 203 Mich. 307, 168 
NW 1042; Gubbins v. Ashley, 146 
Mich. 453, 109 NW 841; Wait v. Borne, 
123 N.,Y. 592, 25 NE 1053; Missir v. 
American Oriental Ice Mfg. Co., 201 
App. Div. 756, 195 NYS 191; Franklin 
Knitting Mills v. Meyerson, 197 App. 
Div. 168, 188 NYS 524; Perlman v. 
Shanck, 192 App. Div. 179, 182 NYS 
767; Hayden v. Astoria, 84 Or. 205, 
164 P 729. 

fa] Thus (1) under a statute re- 
quiring a list of the items sued for, 
dates set down in a bill of particu- 
lars as indicating the times at which 
the legal services sued for were ren- 
dered were not so far binding as to 
preclude plaintiffs from proof that 
different dates were the true ones. 
Pollack v. Gunter, 162 Ala. 317, 50S 
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be shown in rebuttal of evidence produced by the ad- 
And the filing of a bill of particulars 
does not require the proof to be directed to each item 
Under a bill of particulars showing 
an item of net loss, it is competent to show how it 
arose by showing expenditures and income.®? 
of particulars describing generally the character of a 
claim is sufficient to admit evidence of the contents 
thereof if no more specific bill is called for.°? 
if the adverse party introduces evidence or makes ad- 
missions showing that the party filimg the bill of par- 
ticulars is entitled to recover for items not set forth 
in his bill, a verdict for such items may stand.°*# 
be given effect as limiting the evidence which may 
be introduced upon the trial of an action, a bill of 
particulars must be filed as part of the pleadings in 
It has been held that, in the absence of any 
showing that the adverse party was misled thereby, 
testimony otherwise admissible will not be excluded 
by reason of the filing of a bill of particulars on de- 


verse party.°° 


separately.°+ 


a ease.®> 


155. (2) In an action on a certificate 
of deposit, plaintiff did not, by in- 
troducing evidence tracing the money 
and showing whose money was de- 
posited and the circumstances of the 
transaction, ignore his bill of par- 
ticulars which stated that the cause 
of action consisted of the certificate, 
a copy of which was set forth in the 
declaration. Cohn-Goodman Co. v. 
People’s Sav. Bank, 203 Mich. 307, 168 
NW 1042. 

90. Robertson v. Emerich, 88 II]. 
A, 522; Young v. Boyd, 107 Md. 449, 
69 A 33; Lynch v. Figge, 200 App. 
Div. 92, 192 NYS 873; Brown v. Deni- 
son, 2 Wend. (N. Y.) 593. 

fa] Rule applied.—In a breach of 
promise suit, where plaintiff assert- 
ed chastity as a part of her direct 
case, evidence offered by defendant 
that plaintiff had been guilty of im- 
moralities before she met defendant 

- was admissible on the main issue and 
it was error to exclude it because de- 
fendant had not mentioned this pre- 
cise immorality in a bill of particu- 
lars in a separate defense in mitiga- 
tion of damages. Lynch v. Figge, 200 
App. Div. 92, 192 NYS 873. 

91. Stephens v. Green Hill Ceme- 
tery Co., 6 Del. 26; Calhoun y. Akeley, 
82 Minn. 354, 85 NW 170. 

{a] Tllustration.—Where recovery 
is sought for the value of legal serv- 
ices rendered under a contract for 
the conduct of a law suit, testimony 
as to the total value of the services 
rendered is properly received not- 
withstanding a bill of particulars 
was filed which itemized the services 
performed, and specified the time 
each item of service required, leaving 
the value per day placed thereon open 
to inference. Calhoun v. Akeley, 82 


Minn. 354, 85 NW 170. 

92. Romero v. Romero, 29 N. M. 
667, 226 P 652. 

93. Aydelotte v. Bloom, 13 Cal. A. 


56, 108 P 877; Clements v. Watson, 7 
Cal. A. 74, 93 P 385; Hayes v. Wil- 
son, 105 Mass. 21; Jackson v. Hall, 
14 Pick. (Mass.) 151; Grady v. Sulli- 
van, 112 Mich. 458, 70 NW 1040; Tan- 
ner v. Page, 106 Mich. 155, 683 NW 993. 

[a] Illustration.— Where, in an 
action for attorney’s services, plain- 
tiff furnished a bill of particulars in- 
cluding various items of disburse- 
ments and one item detailing various 
services rendered and making one 
lump charge for all the services, no 
further bill of particulars having 
been called for, evidence as to the 
amount of a reasonable retaining fee 
and the reasonable value of the serv- 
ices was competent, although no 
charge for retainer was pleaded. 
Aydelotte v. Bloom, 13 Cal. A. 56, 108 


P srt. 
Williams v. Allen, 7 Cow. (N. 


94. 
Y.) 316; Greenwood v. Smith, 45 Vt. 
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A bill 


And | of court.®§ 


To 


37. 

95. Deveney v. 
615, 72 NYS 248. 

[al Thus a so-called bill of par- 
ticulars furnished to an executor of 
an estate before action brought will 
not limit the evidence admissible. 
Deveney v. Head, 64 App. Div. 615, 
72 NYS 248. 

96. Hayden y. Astoria, 84 Or. 205, 
164 P 729. 

97. Rogness v. Northern Pac. -R. 
Co.,, 59 Mont. 373, 196 P 989. 
eran Williams v. Allen, 7 Cow. (N. 


99. American Broom, eétc.,. ‘Co. N. 
Addickes, 19 Misc. 36, 42 NYS 871. 

1. American Broom, Stes Con ews 
Addickes, supra; Rhode Island Malle- 


Head, 64 App. Div. 


able Iron Works v. O. K. Nut Lock 
Co., (CR. 1.): 103. A. 10363 > Minotti™ v, 
WOUNSs IO W a Va Oe a iS be Oiliais 


Napier v. Mozena Coal Co., 86 W. Va. 
220, 103 SE 125; Riley v. Jarvis, 43 
W. Va. 43, 26 SE 366. 

[a] Thus, in an action for breach 
of contract, evidence as to retention 
of patterns’ by defendant was inad- 
missible, where there was no allega- 
tion thereof in the declaration, al- 
though the bill of particulars con- 
tained specification of damages be- 
cause of such retention. Rhode Is- 
land Malleable Iron Works v. O. K. 
Nut Lock Co., (R. T.) 103 A 1036. 

2. Cross references: 

Aider by verdict see infra § 1302. 
Amendment to conform pleading to 

proof see supra §§ 647, 648. 
eee of verdict see Trial [38 Cyc. 
Dismissal or nonsuit see Dismissal 

and Nonsuit § 107. 

In particular actions or proceedings 
see cross references supra p 26. 
Necessity of raising objection at trial 

see Appeal and Error § 720. 

New trial see New Trial § 43. 
Keversal of judgment see Appeal and 

Error § 2921. 

3. See Judgments § 87. 

Demurrer to evidence, as ground of 
see Trial [30 Cyc 1547 note 22]. 

4. U. S.—Oklahoma Gas, etc., Co. 
v. Bates Hxpanded Steel Truss ‘Cos; 
296 Fed. 281; Straus v. J. M. Russell 
Co.,. 85 Fed. 689; Littile..v. District 
of Columbia, 19 Ct. Cl. 323. 

Ala.—Ex p. Bennett, 204 Ala. 390, 
86 S$ 109; Tatum v. Commercial Bank, 
ete:,, (Con alg3. Alale 12052569) USy508; 
LRA1916C 767; Reeves v. Henderson- 
Boyd Lumber Co., 172 Ala. 526, 55 S 
LO1 “Orr ve. Beockholdt. 10s Alan 2A. 
331, 65 S 430; Capital Security Co. v. 
Davis, 6 Ala. A. 677, 60 S 498; Capital 
Security Co. v. Holland, 6 Ala. A. 197, 
60 S 495. 

Alaska.—Greenland vy. Mitchell, 3 
Alaska 271. 

Ariz. Se acl v. Dougherty, 8 Ariz. 
Gon Oou era) 
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mand of the adverse party where the bill of partieu- 
lars was not properly demandable.®® It has also been 
held that a party is not limited in his right to in- 
troduce evidence by including particulars of items as 
to which no request for particulars was made.?? 
However, there is authority to the effect that a bill 
of particulars voluntarily given has the same force 
and effect as one obtained pursuant to a rule or order 
A bill of particulars cannot broaden the 
issue presented by the declaration or complaint,°? 
and evidence of items contained in a bill of particeu- 
lars is properly excluded where such items are not 
covered bythe declaration or complaint.* 

[§ 1187] C. Variance between Allegations and 
Proof?—1. In General. 
and elementary principle that a party can succeed in 
an action at law only on the case made by the plead- 
ings,* proofs, to be effectual, must correspond sub- 
stantially with the allegations of the pleadings ;* and 
this is true under the codes as well as under the old 


In accord with the primary 


Ark.—Atkinson vy. Cox, 54 Ark. 
16 SW 124. 

Cal.—Kullmann y. Greenebaum, 84 
Cal. 98, 24 P 49. 

Colo.—Saguache County School 
Dist. No. 8 v. Charles, 80 Colo. 316, 
251 P 529; Mulligan v. Smith, 32 
Colo. 404, 76 P 1063; Denver City 
Tramway Co. v. Gawley, 23 Colo. A. 
302, LadTR. 258: 

Conn.—Schwager v. Buzanosky, 101 
Comme UG 2 As (se 

Dak.—Curtis Vv. Dinneen, 4 Dak. 245, 
30 NW 148. 

Del.—Dussoulas v. Thomas, 22 Del. 

, 65 A 590. 

415) C.—Fitzpatrick v. Capital Tract. 
ue 46 App. 13; Arrick v. Fry, 8 App. 


Fla.—Pick v. Adams, 123 S 547; 
Alexander v. Ballard, 95 Fla. 950, 117 
S96; Florida F., etc., Ins. Co. v. Hart, 
73 Fla. 970,75 S 528; Atlantic Coast 
Line R. Co. v. Crosby, 53 Fla. 400, 43 


S 318. 

Ga.—Graham v. Jones, 39 Ga. A. 
610, 147 SE 902. 

Ida.—Davidson Grocery Co. v. John- 
Ston,| | 4240 ¢ ldaze “336; 833 ae bem oad 
AnnCas1915C 1129. 

Ill.—Feder v. Midland Casualty Co., 
316 Ill. 552, 147 NE 468; Sharkey v. 
Sisson, 310 Ill. 98, 141 NE 427; Lov- 
ington Tp. v. Adkins, 232 Ill. 510, 83 
NE 1043; Lake St. El. R. Co. v. Shaw, 
203 Ill. 39, 67 NE 3874; Joliet Trust, 


444, 


| ete., Bank v. Schmidt, 232 Ill. A. 165; 


Nellis v. Grand Trunk Western R. Coy 
220 Ill. A. 445; Dunlavy v. Chicago, 
ehesy aR eos 200 Ill. A. 753 Johnsen 
v. Goldberg, 195 Ill. A. 25; Zacuchny 
v. Chicago Lighterage Co., 157 Ill. A. 
136; Weigand v. Cannon, 118 Ill. A. 
ei Croissant v. Beers, 118 Ill. A. 


Ind.—Terre Haute Electric Co. v. 
Roberts, 174 Ind. 351, 91 NE 941 [rev 
(A.) 90 NE 335]; Scholz v. Schneck, 
174 Ind. 186, 91 NE 730; Brown v. 
Will, 103 Ind. 71, 2 NE 283; Schilling 
Vv. Indianapolis, etc., i 5 
Ind. A. 131, 96 NE 167, 97 NE 124; 
. Schneck, 46 Ind. 132090 

Vandalia baka en Keys, 46 
Ind. A. 353,. 91 INE £73; Cool v. Mc- 
Dill, 38 Ind. A. 621, 78 NE 679. 

Jowa.—Barks v. Kleyne, 198 Iowa 
793, 200 NW 439; Heim v. Ressel, 162 
Iowa 5, Les NW 823. 

Kan,—-Danielson v. Scott, 88 Kan. 
789. 129° P 1190. 

Ky.—Dawkins Lumber Co. v. Row, 
210 Ky. 666, 276 SW 493; Louisville, 
ete., Co. v. Spears, 192 Ky. 64, 232 SW 
60; Frankfort Water Co. v. Gaines, 
51 SW 599, 21 Kyl 460; Helm v. 
Jones, 3 Dana 86; Rudd v. Thomas, 
1 J. J. Marsh. 299. 

La.—Shautin v. St. Landry, etc., 
Gravity Drain. Dist., 160 La. 1036, 
107 S 897. 

Me.—Hackett v. Lane, 61 Me. 31. 


EE eee ee ee ee ee eee ee ea" 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 
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stem of pleading. A party must succeed, if at all, 
shir the claim or defense set up in the pleadings. é 
Proof without allegation is as unavailing as allega- 
To make a case both must be 


tion without proof. 6 


Md.—Harford County v. Wise, 75 
Md. 38, 25 A 65. 

Mass.—Brooks v. Commonwealth, 
257. Mass. 91, 153 NE 32 

Mich.—Macumber Vv. White River 
Log, etc., Co., 52 Mich. 195, 17 NW 
806; St. Joseph County v. Coffen- 
bury, 1 Mich. 355. 

Minn.—Downs y. Finnegan, 58 
Minn. 112, 59 NW 981, 49 AmSR 488; 
Ward v. Haws, 5 Minn. 440. 

Miss.—Sullivan v. State, 67 Miss. 

12 SW (2d) 


346, 7 S 275. 

Mo. —Gary v. Averill, 

747; Jennings v. Cherry, 301 Mo. 321, 
257 SW 438; Jones v. Louderman, 39 
Mo. 287; Link v. Vaughn, 17 Mo. 585; 
Duncan v. Gage, (A.) 250 SW 647; 
Collins v. Hutchings, (A.) 194 SW 
733; Marr. v. Zeidler, 145 Mo. A. 199, 
129 SW 469; Smith v. Pullman Co., 
138 Mo. A. 238, 119 SW 1072; Haynor 
v. Excelsior Springs Light, etc., Co., 
129 Mo. A. 691, 108 SW 580; Ingwer- 
son v. St. Louis, etc., R. Co., 116 Mo. 
A. 139, 92 SW 367; Ficklin v. Wabash 
Ri Co. 115. Mo. 2A; 633,992 SW 347; 
Sundmacher v. Lloyd, (A.) 89 SW 
368; York v. Farmers’ Bank, 105 Mo. 
A. 127, 79 SW 968; Halliwell Cement 
Co. v. Stewart, 103 Mo. A. 182, 77 SW 
124; Mason v. St. Louis, etc., R. Co., 
75 Mo. A. 1. 

Mont.—-De Atley v. worenn Pac: 
RR Co:,) 42° Mont. 224, 1120RP T6r 

Nebr.—U. S. Rubber Co. v. Grigsby, 
113 Nebr. 695, 204 NW 817. 

oNev-—James v. Goodenough, 7 Nev. 
324. 

N. H.—Webster v. Hodgkins, 25 N. 
H. 128. 

» N. J.—Mulford v. Bowen, 9 N. J. L. 
315. 

N., M.—Epstein v. Waas, 28 N. M. 
608, 216 P 506. 

N. Y.—Walrath v. Hanover F. Ins. 
Co., 216 N. Y: 220, 110 NE. 426; North- 
am v. Dutchess County Mut. Ins. Co., 
I77N. Y, 73, 69. NE 222;' Romeyn v: 
Sickles, 108 N. Y. 650 mem, 15 NE 
698, 1 Silv. A. 594; Chemical Nat. 
Bank v. Kohner, 85 N. Y. 189 [rev 
8 Daly 530, 58 HowPr 267]; Neu- 
decker v. Kohlberg, 81 N. Y. 296; Mc- 
Michael v. Kilmer, 76 N. Y. 36; Lewis 
Val Dott, 36. IN. 8Y.=3'9 5,52" Transers Ay 
36; Wright v. Delafield, 25 N. Y. 266 
[rev 23 Barb. 498]; Walter v. Ben- 
nett, 16 N. Y. 250; Saverese v. Frank- 
el, 130 App. Div. 464, 114 NYS 926; 
Furst v. Zucker, 125 App. Div. 591, 
110 NYS 68; Gordon v: Ellenville, 
etc, BR. (Co.,' 119 App:: Div--797, 104 
Wyss. 702 [aff 195 N. Y..137, 88° NE 
14, 47 LRANS 462]; Brown v. Wolfe, 
119 Apps Div. 71, LOZ IN YS 573 °> Pol- 
hemus v. Polhemus, 114 App. Div. 781, 
100 NYS 263; Child v. New York El. 
R. Co.. 89 App. Div. 598. 85 NYS 604: 
Coverly v. Terminal Warehouse Co., 
70 App. Div. 82, 75 NYS 145; Cox v. 
Halloran, 64 App. Div. 550, 72 NYS 
302; Bowen v. Webster, 3 App. Div. 
86, 38 NYS 917; Woolsey v. Ellenville, 
69 Hun 489, 23 NYS 410; Remington 
v. Walker, 21 Hun 322; Seward v. 
Torrence, 3 Hun 220, 5 Thomps. & C. 
323; Gasper v. Adams, 28 Barb. 441; 
Delevan v. Simonson, 35 N. Y. Super. 


243; Clarke v. Meigs, 23 N. Y. Super. 
337; Burnham. v...Wilbur, 20.N. Y. 
Super. 169; Saltus v. Genin, 16 N. Y. 


Super. 250, 7 AbbPr 193; Abromovitz 
v. Markowitz, 58 Misc. 534, 108 NYS 
1044; Bpstein v. Cohen, 56 Misc. 579, 
107 NYS 148; Palmer v. Great West 
INSEACOn 10 Misc. 167, 30 NYS 1044 
Laff 153 N. ¥. 660 mem, 48 NE 1106 
mem]; Brady v. Nally, 8 Misc. 9, 28 
we 64 [rev on other grounds 151 

. 258, 45 NE 547]; Hecla Powder 
oo ee Hudson River Ore, ete... Co:, 
Misc. 630, 28 NYS 34 [aff 152 N. Y. 
619 mem, 46 NE 1148 mem]; Wright- 
Resa Engineering (Qo have renicesdlge Kl 
Ludington Sons, Inc., 174 NYS 273; 
Columbia Garage Coe LC Ve Slater, 
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present.$ 


169 NYS 106; Muller v. Schumann, 19 
NYS 2138; Combs v. Dunn, 56 HowPr 
169; Philips v. Rose, 8 Johns. 392; 
Crawford v. Morrell, 8 Johns. 253. 

N. C.—Talley v. Harriss Granite 
ya uubeae Co,” 174 N.C. 445; 93: SH 


N. D.—Cooke v. Northern Pac. R. 
Go., 22 N. D. 266, 183 NW 303. 

Oh.—Hough v. "Young, 1 Oh. 504. 

Okl.—MecCray v. Cunningham, 109 
Okl. 93, 234 P 633; Chambers v. Van 
Vrasguer,  S20OkKM Wi; tes Ps ete. 

Or.—Jaloff v. 'United Auto Indemn. 
Exch., 121 Or. 187, 253 P 883; Stand- 
ring v. Gordon, i18 Or. 339, 246 P 
3861; Taggart v. Multnomah County 
School Dist. No. POG LOr Oose LSS: ake 
912, 191 -P'659; U.S: National Bank 
vy. Brogan Hirst Trust, etc., Bank, 
60 Or. 266, 119 P 348; Bender v. Bend- 
er, 14 Or. Si oa Ij e? 713. 

Pa.-—Long v. Lehigh Coal, etc., Co., 
292 Pa. 164,140 A 871; Western Penn- 
Sylvania Nat. Bank v. Lake Erie As- 
phalt Block Co., 233 Pa. 421, 82 A 
773; Ghapman Decorative Co. v. 
Welsh, 90 Pa. Super. 225; Perry v. 
Pennsylvanias R. Co., 41 Pa. Super. 


591; Hennessy v. Anstock, 19 Pa. Su- 
per. 644; Clark v. Lindsay, 7 Pa. Su- 
per. 43. 


Philippine.—Ramirez vy. Orientalist 
Co., 38 Philippine 634. 

Porto Rico.—Arandes vy. Bdez, 20 
Porto Rico 364; Avila v. Fantauzzi, 6 
Porto Rico Fed. 323;.) Root -v, -Porto 
Rico R. /ete., Co., 6 Porto Rico ed. 
old. 

R. I—St. John v. Rhode Island Co., 
BZ beeen tO sAL trl Ode 

S. C.—Fitzsimons _ v. 
Coj=16582) Co 182. Simkins’ v. 
gomery, 10 S. C. L. 589. 

S. D.—Hermiston v. Green, 11 S. D. 
Si 15. NW: 819, 

TYTenn.—American Lead Pencil Co. v. 


Guanahani 
Mont- 


Nashville, ete. R., 124 Tenn. 57, 134 
SW 613, 32 LRANS 323; Johnson v. 
Luckado, 12 Heisk. 27055 ‘Statey v. 


Stony, (Ch. A.) 47 SW 1103. 
Tex.—Milmo y. Adams, 79 Tex. 526, 
15 SW 690; Texas Homestead Bldg., 
ete., Assoc. v. Keer, 13 SW 1020; Ad- 
ams v. Hicks, 41 Tex. 239; McMillan 
v. Rutherford, (Civ. A.) 14 SW (2d) 
132; Smoot v. Nelson, (Civ. A.) 11 SW 
(2d) 578; Tulsa Pipe, etc., Co. v. Em- 
melit== (Civ. “Ac) 10 “Siwor(2a)s 143; 
Dougherty v. Robb, (Civ. A.) 5 SW 
(2a) 582; Nelson v. Richardson, (Civ. 
A.) 299 SW 304; Johnson v. Russell, 
(Civ. A.) 220 SW 352; Allen v. Vine- 
yard, (Civ. A.) 212 SW 266; Texas 
Glass, ete, Co. v. Darnell Lumber 
Corp., (Civ. A.) 185 SW 965; Angelina 
County Lumber Co. v. Hines, (Civ. A.) 
184 SW 596 [rev on other grounds 
(Commn. A.) 216 SW 149]; National 
Biscuit Co. v. Scott, (Civ. A.) 142 SW 
65; McFaddin v. Sims, AS Mex, (Civ. 
A. 598, 97 SW 335; Smith v. Flatonia 
First Nat. Bank, 43 Tex. Ciy. A. 495, 95 
SW 1111; Robinson v. National Sure- 
ty, €o;, 31 Tex. Civ. A. 629,'73 SW..26; 
Karthoghian v. Harboth, (Civ. A.) 56 
SW 79;. Wynne v. Admire, 4 Tex. Civ. 
A. 45, 23 SW 418; Donovan v. Lad- 
ner, ga Mex Civ, As 208, 22 SW 61; 
Miles v. Butler, (Civ. A.) 16 SW 108; 
Texas, etc., R. Co. v. Oates, 2 Tex. A. 
Civ. Cas. § 618; Texas, etc., R. Co. v. 
Hamm, 2 Tex. "A. Civ. Cas. § 491. 
Utah.—Hecla Gold Min. Co. v. Gis- 
born, 21 Utah 68, 59 P 518. 
Vt.—Morrisette v. Canadian Pac. 
R. Co., 76 Vt. 267, 56 A 1102; West v. 
Emery, Eee t. 583, 14 AmD 356. 
Va.—Lloyd v. Norfolk, CLC. peta COL, 
151 Va. 409, 145 SE 372: Dobbs v. 
Dobbs, 150 Va. 386, 143 SE (OPER, M ADK Ut 
Pont Engineering Co. v. Blair, 129 Va. 
423, 106 SE 328. 
Wash.—Hartman v. Belden, 38 
Wash. 655, 80 P 806. 
W. Va.—Dresser v. West Virginia 
Transp. Co., 8 W. Va. 553. 
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A party cannot set up one cause of action 
or defense and succeed upon proof of another and 
different cause of action not pleaded,® 


and, unless 


Wis.—Hodge v. Smith, 130 Wis. 326, 
110 NW 192; Paine v. Trumbull, 33 
Wis. 164. 

Wyo.—Luther Lumber Co. v. Shel- 
dahil Sav. Bank, (22) Wyo. 302, 139" 2 
433; Mau vy. Stoner, 15 Wyo. 109, 87 
P 434, 89 P 466 
ae S.—-Moore v. Hannan, 3 N. S. 

Ont.—Montreal Bank vy. Reynolds, 
24 UU. CQ! Be ssi. 

[a] Reasons for rule.—Conform- 
ity of proof to pleading is required: 
(1) To advise an adversary of what 
he will be called upon to answer. Al- 
abama Fuel, ete., Co. v. Denson, 208 
Ala. 337, °94 S 311; Atlantic Coast 
Line R. Co. Vv. Dahlberg Brokerage 
Co., 170 Ala. 617, 54 S 168; House v. 
Metcalf, 27 Conn. 631; Feder v. Mid- 
land Casualty Coes L6 W527 ee aN Es 
468. (2) To preserve a record as a 
protection against other proceedings 
involving. the same rights. Alabama 
Fuel, ete., Co. v. Denson, supra; At- 
lantic Coast Line R. Co. v. Dahlberg 
Brokerage Co., supra; Frazer vy. 
Smith, 60 Ill. 145. 

53 Talley ‘v. Harriss Granite Quar- 
ries Co., 174 N. C. 445, 93 SE 995. 

“The rule that the allegata et pro- 
bata must correspond, obtains under 
the Code, the same as under the old 
system, and it is as much incumbent 
upon a plaintiff to prove his case ag 
alleged, as it ever was.’ erp aoiire 
Vv. Elufistellery 87 NA C2 133820 8. 

6. Cal.—McCord‘v. Martin, 47 Cal. 
ARM LT FLO PIs os 

Fla.— Miami Memorial Assoc. v. 
Lehman, 121 S 802; Goff v. Eli Witt 
Cigar Co., 121 S 570; Hollingsworth 
v. Norris, 77 Fla. 498, 81 S 782. 

Ga.—Lowry Nat. Bank v. Fickett, 
122 Ga. 489, 50 SE 396; Loyd v. An- 
adérson, 119"  Ga.V8 75,4 Si Osi 
Brunswick Grocery Co. v, Spencer, 97 
Ga. 764, 25 SE 764; Lea v. Harris, 84 
Ga. 137, 10 SE 599: Montezuma v. 


Wilson, -82 Ga. 206, 9 SH 17, 14 
AmStR 150; Bennett v. Walker, 64 
Ga. 326; Napier v. Strong, 19 Ga. A. 
401, 91 SE 579. 

Ill.—Latrobe Steel, etc. Co. v. 
Shlones, 129 Ill. A. 215. 

La.—Shautin v. St. Landry, etce., 


ecu Drain. Dist., 160 La. 1036, 107 
(é 

Me.—Dufour v. Stebbins, 145 A 893. 

Mass.—Brooks v. Commonwealth, 
257 Mass. 91, 158 NE 322. 

Mich.—Bush v. Haire, 197 Mich. 
85, 168 NW 875. 

Mo.—Casteel v. Dearmont, 221 Mo. 
A. 1217, 299 SW 816; Fields v. Thom-. 
as, (A.) 286 SW 128. 

Or.—Kerschner v. Smith, 121 Or. 
469, 236 P 272,256 -P 10s se hondenvs 
Schall, 110 Or. 21, 221 P 1052, 222 P 
1094. 

Tex.—Smith Detective Agency, ete., 
Serv. v. Highland Park, (Civ. A.) 5 
SW (2d) 598; Hall v. Hawley First 
State Bank, (Civ. A.) 4 SW (2d) 2533 
Vitovsky v. Gallia, (Civ. A.) 268 SW 
1026. 

7. Tatum v. Commercial Bank, etc., 
Co., 195 Ala. 120, 69 S 508, LRA1916C 
767; Green v. Biggs, 167 N. C. 417, 83 
SE 5538; Newton County v. Ellis, 
(Tex. Civ. A.) 285 SW 691. 

fa] Thus proof of the allegations 
of a plea by consent, after the sus- 
taining of a demurrer thereto, would 
be unavailing, because there was no 
such allegation or issue. Tatum v. 
Commercial Bank, ete., Co., 193 Ala. 
120, 69 S 508, LRA1916C 767. 

8. Newton County v. Ellis, (Tex. 
Civ. “A,) 285. SW ‘691: 

Necessity for proving material al« 
legations of pleadings see supra § 
1160 et seq. 

9. U. S.—Wilson v. Haley Live- 
LBS Se 4, Le OR LOS, 


Ala.—American R. Express Ca. We 
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cured by amendment,?° a material variance between 
the pleadings and the proof is fatal to a claim or de- 


Stanley, 207 Ala. 380, 92 S 642; Tatum 
v. Commercial Bank, ete., Co., 193 Ala. 
120, 69 S 508, LRA1916C 767. 

Ark.—White River R. Co. v. Ham- 
ilton, 76 Ark. 333,°88. SW 978. 

Cal.—Fox v. Hale, etc., Min. Co., 108 
Cal. 369, 41 P 308; Hayes v. Fine, 91 
Cal. 391, 27 P 772; Butler v. Collins, 
11 Cal. 391; Shafer v.. Fisher, 85 Cal. 
A. 43, 258 P 651; Seebach v. Kuhn, 9 
Cal. A. 485, 99 P 723 

Colo.—Denver Horse Importing Co. 
v, Schafer, 58 Colo. 376, 147 P 367; 
Tee v. Murphy, 42 Colo. 352, 94 P 

oo. 

Fla.—Alexander v.. Ballard, 95 Fla. 
950, 117 S 96; Triay v. Seals, 92 Fla. 
310, 109 S 427; Warner v. Goding, 91 
Fla. 260, 107 S 406; Ingram-Dekle 
Bur per Co. v. Geiger, 71 Ela. 390, 71 

55 

Ga.—Citizen’s Bank v. Valdosta 
Mill vetes. Com 34iGa, Als, 131 Se 
126; Atlanta L. Ins. Co. v. Jackson, 
34 Ga. A. 555, 180 SE 378; Napier v. 
Strong, 19 Gam 401, 91 SE 579. 

_ Ill—S. Ward Hamilton Co. v. Chan- 
nell Chemical Co., 327 Ill. 362, 158 NE 
678; Keder v. Midland Casuaity Co., 
316 Til. 552, 147 NE 468; Higgins v. 
Higgins, 219 Ill. 146, 76 NE 86, 109 
AmSR 316; Lake St. El.. R.. Co..v. 
Shaw, 203 Ill. 39, 67 NE 374; Jewett v. 
Sweet, 178 Ill. 96, 52 NE 962; Dorn v. 
Gueder, 171 Ill. 362, 49 NE 492; Wa- 
bash Western R. Co. v. Friedman, 146 
Tll. 588, 80 NE 353, 34.NE 1111; Men- 
ifee v. Higgins, 57 Il. 50% Moss v. 
Johnson, 22 Ili. 633; Hauer v. Samp- 
sell, 153 Ill. A. 66; Kristan v. Nepil, 
150 Ill. A. 292; John BH. Burns Lum- 
ber Co. v. W. J. Reynolds Co., 148 Ill. 
A. 356; A. M. Rothschild v. Levy, 118 
Til. A. 78; Gilman v. Ferguson, 116 
Ili, A, 347; Cassem v. Williams, 104 
Till. A. 504; Myers v. American Steel 
Barge Co., 64 Ill. A. 187; New Home 
Life Assoc. v. Hagler, 23 Ill. A. 457. 

Ind.—Chicago, ete., R. Co. v.. Hos- 
tetter, 171 Ind. 465, 84 NI 534; Brown 
v. Will, 103 Ind. 1. 2 NE 283; Cleve- 
jand, etc., R. Co. v. Wynant, 100 Ind. 
160; Lake Shore, etc., R. Co. v. Ben- 
nett, 89 Ind. 457; State v. Bleeke, a). 
116 NE 2; Coal v. MecDill, 38 Ind. 
621, 78 NE Gxt: O Perkins Windmil 
etc., Co. v. Yeoman, 23 Ind. A. 483, 55 


NE "782; Trueblood v. Shellhouse, 19 

Ind. A. 91, 49 NE 47; Becker v. Baum- 

gartner, 5 Ind. A. 576, 32 NE 786. 
Iowa.—Hughes v. Keokuk, etce., 


puldee Co., 204 Iowa 1229, 210 NW 
451. 

Ky.—Wright v. Wheat, 224 Ky. 386, 
6 SW (2d) 458; Wickliffe v. Central 


City First Nat. Bank, 184 Keyes 788, 213 
SW 581. 
La.—Richard vy. Director Gen. of 


Railroads, 160 La. 1019, 107 S 891. 
Mass.—Dickinson v. Lane, 107 
Mass. 548. 
' Mo.—Gary v. Averill, 12 SW (2d) 
747; Hecker v. Bleish, 3 SW (2d) 
1008; Henry County v. Farmers’ 
Bank, 208 Mo. 238, 106 SW 630; Henry 
County v. Citizens’ Bank, 208 Mo. 209, 
106 SW 622, 14 LRANS 1052; Ing- 
werson Vv. Chicago, ete) oR: Co., 205 
Mo. 328, 103 SW 1143; Faulkner Vir 
Faulkner, 73 Mo. 327; Clements: v. 
Yeats, 69 Mo. 623; Oaks v. Short, (A.) 
292 Sw 728; Whitlock v. Cr owe, (A.) 
278 SW 788; St. Louis Southwestern 
R. Co. v. Painton, (A.) 275 SW 55; 
Morrow v. Wabash R. Co., 219 Mo. A. 
62, 265 SW 851; Duncan v. Gage, (A.) 
250 SW 647; Nave v. Dieckman, (A.) 
208 SW 273; Cockrell v. Williams, 
194 Mo. A. 400, 193 SW 869; Gibson 
v. Baskett, (A.) 178 SW 237; Madden 
Vv. Missouri Pac. R. Co., 167 Mo. A. 
143, 151 SW 489; Bowles vy. Quincy, 
etc., R. Co., 167 Mo. A. 268, 149 SW 
1041; Chamlee v. Planters’ Hotel Cos; 
155 Mo. A. 144, 1384, SW 1238; 
Nat. Bank v. Romine, 154 Mo. A. 624, 
136 SW 21; Peters v. Carroll, 153 Mo. 
A. 375, 184 SW 49; Adams v. St. Lou- 


Rollo | 


| 478; 


PLEADING 


fense.11 


is;nete RCo. e149) SMO n Ata aGSyeL ow. 
SW 48; Compton v. Missouri Pac. R 
Co., 147 Mo. A. 414, 126 SW 821; Gris- 
wold v. Haas, 145 Mo. A. 578, 122 SW 
781; Canaday v. United Rys. Co., 134 
Mo. A. 282. 114 SW 88. 
Mont.—Forsell v. Pittsburgh, etc., 
Copper Co., 38 Mont. 403, 100 P 218. 
Nebr.—Foote v. Chittenden, 106 
Nebr. 704, 184 NW 167; Kulhanek v. 
Kulhanek, 106 Nebr. 595, 184 NW 139. 
N. Y.—Lamphere v. Lang, 213 N. Y. 
585, 108 NE 82; Bradshaw v. Mutual 
L. Ins. Co., 205 N. Y. 467, 98 NE 851; 
Brightson v. H. B. Claflin Co., 180 N. 
Y. 76, 72 NE 920; Truesdell v. Bourke, 
145 N. Y. 612, 40 NE 83; Truesdell v. 
Sarles, 104 N. Y. 164, 10 NH 139; 
Southwick, Vv. Memphis First Nat. 
Bank, 84 N. Y. 420; Neudecker v. 
Kohlberg, 81 N. Y. 296; Bruce v. Burr, 
67 N. Y. 287 [aff 5 Daly 510]; Matth- 
ews v. Cady, 61 N. Y. 651; Barnes v. 
Pn aa 59 N. Y. 265; Ross v. Mather, 
INS Yee LOS: el 0) AmR 562 [rev 47 
ue 582]; Greenfield v. Massachu- 
setts Mut. L, Ins. Or, nate Ni ers 
Kniffen v. McConnell, 30 N. Y. 285; 
Walter v. Bennett, 16 N. Y. 250; Wil- 
liamsburg City F. Ins. Co. y. Lichten- 
stein, 181 App. Div. 681, 169 NYS 
146; Allerton v. Rhineland Mach. 
Works Co., 165 App. Div. 557,150 NYS 
265; Sweet v. Marsh, 133 App. Div. 
315, 117 NYS 930; Smith v. Smith, 4 
App. Div. 227, 38 NYS 551; Allen v. 
Allen, 52 Hun 398, 5 NYS 518: But- 
ton v. Schuyler’s Steam Tow-Boat 
Line, 40 Hun 422; Raynor v. Brennan, 
40 Hun 60; Peo. v. Denison, 19 Hun 
147 [aff 80 N. Y¥. 656 mem]; Peck v. 
Root, 5 Hun 547; Beard v. Yates, 2 


Hun 466, 5 Thomps. & C. 76; Butler 
v. Livermore, 52 Barb. 570; Ransom 
v. Wetmore, 39 Barb. 104; Adorff v. 


Bechter, 70 Mise. 219, 126 NYS 658; 
Abromovitz v. Markowitz, 58 Misc. 
231, 108 NYS 1044; Epstein v. Freed- 
man, 56 Misc. 579, 107 NYS 148; Ep- 
stein v. Cohen, 56 Misc. 579, 107 NYS 
148; Zeiser v. Cohn, 44 Misc. 462, 90 
NYS 66 [rev on other grounds 113 
App. Div. 9, 98 NYS 1078]; Fister v. 
Metropolitan St. R. Co., 30 Misc. 430, 
62 NYS 467; Kress v. Woehrle, 23 
Mise. 472, 52 NYS 628; Starr v. Sil- 
verman, 53 Misc. 151550" NYS: 657: 
Stone v. Stolts, 112 NYS 1045. 

N. C.—Smith v. Cook, 196 N. C. 558, 
146 SE 229; Talley v. Harriss Gran- 
ite Quarries Co., 174 N. C. 445, 938 SE 
995; Abernathy v. Seagle, 98 N. (@} 
553, a SE 542. 

N. D.—Cooke v. Northern Pac. R. 
Co., 22 N. D. 266, 133 NW 3038. 

Ok1. —Robinson v. Oklahoma F. Ins. 
Co., 55 OKI, 52, 155 P 202. 

Or.—Johnson  v. Stillwell, 90 Or. 

Nat. 


JLo hace 

Pa.—Western Pennsylvania 
Bank v. Lake Erie Asphalt Block Co., 
233 Pa. 421, 82 A 773; Parke v. Klee- 
ber, 37 Pa. 251; Swaney v. Doumont, 
44 Pa. Super. 49; Hennessy v. An- 
stock, 19 Pa. Super. 644; Clark v. 
Lindsay, 7 Pa. Super. 43. 

Tex.—Smoot v. Nelson, (Civ. A.) 11 
SW (2d) 578; Tulsa Pipe, etc., Co. 
v. Emmell, (Civ. A.) 10 SW (2d) 143; 
Blalock v. Jones, (Civ. A.) 1 SW (2d) 
400; Red River County v. Graves, 
(Civ. A.) 288 SW 544; Laurel Oil Co. 
v. Stockton, (Civ. A.) 281 SW 1196; 
Grand Lodge A. O. U. W. v. Schwartz, 
(Civ. A.) 205 SW 156; Kinney v. Tri- 
State Tel. Co., (Civ. A.) 201 SW 1180; 
Fe ek ae v. Hiland, (Civ. A.) 181 SW 

Va.—Atlantic Coast Line R. 
Caple, 110 Va. 514, 66 SE 855. 

Wash.—Tacoma Mill Co. v. Perry, 
40 Wash. 44, 82 P 140; Hartman v. 
Belden, 38 Wash. 655, 80 P 806. 

W. Va.—Niland v. Monongahela 
West Penn Public Serv. Co., 147 SH 
Minotti v. Young, 99 W. Va. 97, 
127 SE 913. 

[a] Rule applied.—(1) A recovery 


Cor Vs 


ee: 


~[§ 1187 


Variance and failure of proof distinguished. 


for a tort is not authorized when a 
contract is sued on. White River R. 
Co. v. Hamilton, 76 Ark. 333, 88 SW 
978; Lamphere v. Lang, 213 N. Y. 
585, 108 NE 82; Beard v. Yates, 2 
Hun (N. Y.) 466, 5 Thomps. & C. 76; 
Butler v. Livermore, 52 Barb. (N. Y.) 
570; Robinson v. Oklahoma F. Ins. 
Co., 55. OK, *52,° 155: P4202: Johnson 
v. Stillwell, .90 “Or! 1211)) 176" P) 223% 
(2) A recovery on a cause of action 
ex contractu is unauthorized where 
a cause of action ex delicto is plead- 
ed. Wilson v. Haley Live-Stock Ce., 
153 U. S. 47, 14 SCt 768, 38 L. ed. 627; 
Butler v. Collins, 11 Cal. 391; Lake 
Shore, etc., R. Co. v. Bennett, 89 Ind. 


457; Neudecker v. Kohlberg, 81 N. 
Xe 296; Matthews v. Cady, 61 N. Y. 
651; Barnes v. Quigley, oo N. ¥.°26 5% 


Walter v. Bennett, 16 N. Y. 250; Smith 
v. Smith, 4 App. Diy. 227, 38 NYS Gyae lS 
Allen v. Allen, 52 Hlun 398, 5 NYS 
518; Button v. Schuyler’s Steam 
Tow-Boat Line, 40 Hun (N. Y.) 422; 
Raynor v. Brennan, 40 Hun (N. Y.) 
60; Peo. v. Denison, 19 Hun 147 [aff 
80 N. Y. 656 mem]; Peck v. Root, 5 
Hun (N. Y.) 547; Ransom v. Wet- 
more, 39 Barb. (N. Y.) 104; <Adorff 
v. Bechter, 70 Misc. 219, 126 NYS 658; 
Zeiser v. Cohn, 44 Misc. 462, 90 NYS 
66 [rev on other grounds 113 App. 
Div. 9, 98 NYS 1078]; Fister v. Metro- 
politan St. R. Co., 30 Misc. 430, 62 
NYS 467; Kress v. Woehrle, 23 Misc. 
472, 52 NYS 628; Starr v. Silverman, 
23 Mise. 151, 50 NYS 657; Cooke v. 
Northern Pac. R. Co., 22 N. D. 266, 
133 NW 303; Tacoma ‘Mill Co. v. Per- 
ry, 40 Wash. 44, 82 P 140. 

10. See supra §§ 647, 648, 668, 709. 

11. Ala.—U. S. Health, etc., Ins. 
Co. v. Savage, 185 Ala. 232, 64 S 340; 
McGehee v. Roberts, 90 Ala. 534, 8 g 
46; North Birmingham St. R. Co. v. 
Calderwood, 89 Ala. 247, TS Seonees 
AmSR 105; Alabama Great Southern 
R. Com Vv.) Dhomas, 8s Alag s43cn 
802; Conner, v. Smith, 74 Ala. di5¢ 
Meadors v. Askew, 56 Ala. 584; Whar- 
ton v. Cunningham, 46 Ala. 590; 
Roundtree v. Turner, 36 Ala. 555. 

Colo.—Loucks vy. Davies, 43 Colo. 
490; 965) 49oa% 

Conn.—Willoughby v. Raymond, 4 
Conn. 130. 

Fla.—Walter v. Parry, 51 Fla. 344, 
40 S 69; Louisville, ete, R. Co. v. 
Guyton, 47 Fla. 188, 36 S 84; Hinote 
v. Brigman, 44 Fla. 589, 33 S 303; 
Wilkinson v. Pensacola, ete., R. Co., 
35 Fla. 82,17 8S 71; Wilson v. Friden- 
berg, 22 Fla. 114. 

Ga.—Central of Georgia R. Co. v. 
Sistrunk, 16 Ga. A. 6838, 85 SE 954. 

Tll.— Chicago Union ‘Tract. Co. v. 
Rosenthal, 217 Ill. 458, 75 NE 578; 
Van Vlissengen v. Pabst Brewing Co., 
Lis) Dh Aj 5695 Lake=St, Will” Rei@os 
v.. Collins, 118. [1]. A. 270; Cooper ve 
MeNeil» etcs -Co., 43211." An x3503 

Ind.-—Timmons v. Wiggins, 78 Ind. 


297. 
Iowa.—Burns vy. Iowa Homestead 
Co., 48 Iowa 279. 
IKky.—Fowler v. Cowper, 1 Ky. 
58; Gray v. Garrison, 2 KyL vig. i 
ni Op. 19; Hahn v. Dora, 2 Ky. ‘Op 
La.—Bedford vy. Urquhart, 8 La. 
241; Hall v. Marshall, 6 La. 49; Al- 
ford v. Hancock, McG. 280. 
PT ce fam ge oe v. Childs, 3 Allen 
4 
Mich.—Hewitt v. Pere Marquette 
R. Co., 171 Mich. 211, 137 NW 66) 
Mo.--National Live Stock Commn. 
Co. v. Donahoe, (A.) 210 SW 929. 
Nebr.—Cockins v. Alma Bank, 84 
Nebr. 624, 122 NW 16,'133 AmSR 642; 
Omaha Cons. Vinegar Co. v. Burns, 
49 Nebr. 229, 68 NW 492; Worth v. 
Buck, 34 Nebr. 708, 52 NW 566. —. 
N. H.—Webster v. Hodgkins, 25 N. 
eon 128; Hart v. Chesley, 18 N. H. 
N. J.—Jordan v. Reed, 77 N. J. L. 
584, 71 A 280; Martinez v. Runkle, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1187-1189 


’There is a well defined distinction between variance 
and failure of proof,!? although the one is frequently 
There is a failure of 
proof, as distinguished from a mere variance, only 
where the allegation of a claim or defense to which 
proof is directed is unproved, not only in some par- 
ticular or particulars, but in its entire scope and 


used to include the other.13 


meaning.!# 


f§ 11 188] 2. Material Variance Essential. The old 
technical rules as to variance are now seldom applied 
Modern authorities hold 
that, to be fatal to the right of a party to recover, a 
difference between the pleading and proof must be a 
An immaterial variance is 


in all their strictness.+5 


material difference.?® 


HO No J, Li. 111, 30 A593; Hallock vy. 
Commercial Ins. Co., 26 N. J. L. 268 
fietty-20 ING Ji .)6455.72 Am D379.) 
Obert v. Whitehead, 11 N. J. L. 293; 
Mulford v. Bowen, 9 N. J. L. 315. 
N. Se ee v. Hllenville, 69 
23 NYS 410 
N. C.—Talley y. Harriss Granite 


Hun 494, 
Quarries Co., 174 N. C. 445, 93 SE 995. 


Oh.—Stone v. Sanders, 18 Oh. Cir. 
pe N.S. 445. 
R. I.—Stearns v. Drake, 24 R. I. 
ee 52 A 1082. 
C.—Lee vy. Unkefer, 77 S.-C. 460, 
58 “SHS 343. 
Tex.—Smoot v. Nelson, (Civ. A.) 


11 SW (2d) 578. 
Eng.—Bristow v. Wright, 2 Doug. 
665, 99 Reprint 421. 


N. S.—Moore v. Hannan, 3 N.S. 291. 


12. Franks v. Reeder, 101 Okl. 18, 
223 P 126. 

13. Franks v. Reeder, supra. 

14. Colo.—-Union Coal Co. v. Ed- 


man, 16 Colo. 438, 27 P 1060. 
Ky.—TIllinois Cent. R. Co. v. Cur- 
ye 127 Ky. 6438, 106 SW 294, 32 KyL 


Mda.—Harford County v. Wise, 75 
Md. 38, 25 A 65 
Mo.—Groll v. Tower, 85 Mo. 249, 


55 AmR 358; Missouri Pac. R. Co. v. 
Clark, (A.) 268 SW 97; Thornton v. 
American Zinc, etc., Co., 178 Mo. A. 
38, 163 SW 2838; Shantz v. Shriner, 
167 Mo. A. 635, 150 SW 727. 

N. Y.—Lynch v. Cronk, 91 Misc. 
422, 155 NYS 271; Kaplan v. Lanz- 
ner, 193 NYS 2: 

Okl.—Franks v. Reeder, 101 Okl. 
135-223 P 126. 

Vt.—Morrisette v. Canadian Pac. R. 
Cos (60Vit? 2675756 eAs 11.02: 

15. Schiffer v. Anderson, 146 Fed. 
457, 76 CCA 667; Allen v. Jarvis, 20 
Conn. 38; Butler v. Ederheimer, 55 
Fla. 544, 47 S 23. 


16. Epstein v. Waas, 28 N. M. 608, 
216 P 506. 
17. .Cal—Croeker v. Garland,. 7 


Cal. Unrep. Cas. 275, 87 P 209. 

Ind.—Louisville, ete., R. Co. v. 
Phillips, 112 Ind. 59, 13 NE 132, 2 
AmSR 155. 

Mo.—Missouri Pac. R. Co. v. Clark, 
are ass SW 97. 

Y.—Warnes v. Zuechel, 19 App. 

Div. 494, 46 NYS 569; Tomlinson v. 


' Miller, Sheld. 19%; 7 AbbPrNS 364 [aff 


38 Keyes 517]; Trowbridge v. Didier, 
11 N. Y. Super. 448; Lyons v. Miller, 
10 Mise. 653, 31 NYS 795; Drexel v. 
Pease, 13 NYS 774 [aff 129 N. Y. 96, 
29 NE 241]. “ 

Tex.—Wilson Hydraulic Casing 
Pulling Mach. Co. vw James, (Civ. A.) 
271 SW 424. " 

18. . See statutory provisions and 
court rules. 

[a] Under a Connecticut rule of 
court requiring immaterial variance 
to be disregarded, recovery may be 
had in an action on a note upon 
proof of an indorsement in blank al- 
though a_ special indorsement is 
pleaded. E. L. Cleveland Co. v. Chit- 
tenden, 81 Conn. 667, 71 A 935. 

19. Tait v. Stryker, 117 Or. 338, 243 
P 104. 

20. Ala.—Wilson y. Smith, 111 
Ala. 170, 20 S 134. 


Ga. —Louisville, etc., R. Co. v. West 
End Heights Land Co., 135 Ga. 419, 69 


PLEADING 


harmless.t* 


In General. 


[49 C.J.] 807 


It is sometimes expressly provided by 
statute or rule of court that an immaterial variance 
is to be disregarded.'$ 

[§ 1189] 3, Reauisites of Material Variance—a. 
A variance requires a real difference be- 
tween allegation and proof.t® An allegation need not 
be established in exact detail.?° 


If the proof corre- 


sponds to the substance of the allegation, there is no 


proved.?? 


SE 564. 

Tll.—Hills v. McMunn, 232 Ilr. 488, 
83 NE 963. 

Iowa.—Robinson v. Meek, 203 Iowa 
185, 210 NW 762. 

Me.—Sposedo v. Merriman, 111 Me. 
530, 542, 90 A 387. 

“Tt is not indispensable to recov- 
ery that a party should make good 
his allegations to the letter.” Spose- 
do v. Merriman, supra. 

[a] Rule applied.—Request to 
charge, the effect of which would re- 
quire plaintiff's evidence to conform 
to the letter of the petition as to the 
situation and size of a railroad cut in 
a street, on account of which dam- 
ages were sought, should be refused. 
Louisville, ete., R. Co. v. West End 
Heights Land Co., 135 Ga. 419, 69 SE 


564. 

21. U. S.—Black v. Henry G. Al- 
len Co., 56 Fed. 764. 

Ala._—Alabama Fuel, etc., 
Denson, 208 Ala. 337, 94. ‘Oude. 
son v. Smith, 111 Ala. 170, .20 S 134; 
LUSH Health, etc., Ins. Co. v. Hill, 9 
Ala. A. 222, 62 S 954. 


Colo.—Oligarchy Ditch Co. v. Farm 
Inv. Co., 40 Colo. 291, 88 P 448; Ped- 
die v. Donnelly, 1 Colo. 421. 


Conn.—Hayes v. Candee, 75 Conn. 
131, 52 A 826. 

Del.— Mills v. Wilmington City R. 
Co., 15 Del. 269, 40 A 1114. 

Fla.—Bucki v. McKinnon, 37 Fla. 
391,20) S540: 

I1l.— Hills v. McMunn, 232 Ill. 488, 
83 NE 963; Calkins’ v. ‘Worth, 215 
Ill. 78, 74 NE 81; Illinois Cent. R. Co. 
v. Behrens, 208 Ill. 20, 69 NE 796; 
Frechett v. Illinois Cent. R. Co., 197 
Ill. A. 213; Smith v. Kewanee Light, 
etc., Co, 196 TI A.O118? Gorein -v. 
Chicago, 162 Ill. A. 368; Linnberg v. 
Rock Island, 157 Ill. A. 527; McKen- 
na v. McKenna, 118 Ill. A. 240; Com- 
er v. McDonnell, 117 Ill. A. 450; El- 
linger v. Caspery, 76 Ill. A. 5238. 

Ind.—Monongahela River Cons. 
Coal, ete., Co. v. Hardsaw, (A.) 77 
NE 363, 79 NE 1062; May v. Ander- 
aoe 14 Ind. A. 251, 42 NE 946. 

{owa.—Robinson v. Meek, 203 Iowa 
185, 210 NW 762. 

Kan.—Russell v. Watts, 96 Kan. 
275, 150 P 600; Benton v. Yurann, 
8 Kan, A. 305, 55 P 676. 

Md.—Wilson v. Kelso, 115 Md. 162, 
80 A 895; Stanton v. Lapp, 113 Ma. 
324, 77 A 672. 

Mass.—Elliott v. Worcester Trust 
Co., 189 Mass. 542, 75 NE 944. 

Mich.—H#Hrickson v. Milwaukee, etce., 
R. Co., 93 Mich. 414, 53 NW 3983. 

N. M.—Epstein v. Waas, 28 N. M. 
pic 216 P 506. 

Y.—Graney v. Berrie, 31 App. 
Div, 285, 52 NYS 775. 

Pa.—Bog ges v. Jewell Tea Co., 266 
Pa. 428, 109 A 666. 

Tex.—Fishburn Motor Co. v. Da- 
vis,. (Civ. A.) 287 SW 1101; Dallas 
Plumbing Co. v. Harrington, (Civ. A.) 
275 SW 190; Bland v. Cruce, ) (Civ. 
A.) 238 SW 720; El Paso Electric R. 
Co. v. Mebus, (Civ. A.) 157 SW eee 
Grand Temple, 6te;,. Ke Dig Teel. ©; 
Veewonnsony,. CCivaeAwy 35) eS i783: 
Battles v. Barnett, (Civ. A.) 100 Sw 
he Cotton v. Rand, (Civ. A.) 51 SW 


Wash.—Britz v. Houlehan, 77 


merely as to quantity or degree.” } 
can be reasonably construed to support the pleading, 


varianee.*! The test to be applied is the tendency of 
the evidence substantially to prove the allegation, not 
the literal identity of the facts alleged and the facts 
There must be a departure as to kind, not 


If the evidence 


Wash. 506, 137 P 1035; Haton v. Gen- 
eral Compressed Air, etc., Mach. Co., 
62Wiaishaeoton. leks P 1091. 

Wis.—Zohrlaut v. Mengelberg, 144 
Wis. 564, 124 NW 247, 128 NW 975; 
Hoes v. Smith, 130 Wis. 326, 110 NW 
19 


Ae erest aga v. Hicks, -5 Ont. A; 


[a] Illustrations.—(1) <A_ differ- 
ence between allegation and proof 
which consists in the simple mistake 
of using the word “west” instead of 
“east” in two counts of the declara- 
tion in stating in which direction de- 
fendant’s wires ran and which was 
not suggested in the trial court is 
not material. Smith v. Kewanee 
Light;ete:<) Coz, 1 96" Lie gAT G11 3 a2) 
Where the allegation in the com- 
plaint in an action for slander of 
title is that plaintiff was “in the act 
of selling,’’ and the proofs and find- 
ing show that plaintiff was “in the 
act of trading,’ the difference is im- 
material. May v. Anderson, 14 Ind. 
A. 251, 42 NE 946, 947. (3) The dif- 
ference between the petition in a 
boundary suit, describing a survey 
related to the one involved as No. 
446, and proof that it was No. 436, 
was immaterial, where it appeared 
the number stated in the petition was 
a clerical error. Battles v. Barnett, 
(Tex. Civ. A.) 100 SW 817. (4) Where 
plaintiff charged that dust or brick 
dust was thrown into her eyes as 
the result of a negligent explosion 
on defendant’s premises, failure of 
the evidence to show that the sub- 
stance thrown into plaintiff's eyes 
was brick dust did not constitute a 
fatal variance. Britz v. Houlehan, 
77 Wash. 506, 187 P1085: (5) Bhere 
is no variance between a declaration 
that a boiler exploded and evidence 
that it was the fire box which explod- 
ed, the fire box being a part of the 
boiler. Illinois Cent. R. Co. v. Behr- 
ens, 208 Ill. 20, 69 NE 796. (6) There 
is no variance between an allegation 
that personal injuries were caused 
by a defect in a “barge”? and proof 
that the defect was ina “boat.” Mo- 
nongahela River Cons. Coal, etec., Co. 
v. Hardsaw, (Ind. A.) 77 NE 363, 79 
NE 1062. 

22. Ind.—Terre Haute Electric ‘R. 


Vee v. Lauer, 21 Ind. A. 466, 52 NE 

Iowa.—De Lay v. Carney, 100 Iowa 
687, 69 NW 1053. 

Ky.—Powers v. Smith, 38 SW 1045, 
18 KyL 988. 

La.—Livingstone v. Heerman, 9 
Mart. 656; Planters’ Bank v. George, 


6 pea 670, 12 AmD 487. 
aid Mo.—-Rumbolz v. Bennett, 86 Mo. A. 


N. Y.—Devlin v. Boyd, 69 Hun 328, 


23 NYS 523; Hauck v. Craighead, 4 
Hun 561. 
Ot pean ets v. Eley, 39 Or. 461, 65 P 


Tex.—Michon vy. Ayalla, 
685, 19 SW 878. 
Vt.—Durkee vy. Vermont Cent. 
Cle a9) Vitex Loi, 
Wash. Ft eas v. Morse, 
397, 32 P 748. 
Can.—Wallace v. Souther, 9 Can. L. 
Me 21:0) 
522, 4 


84 Tex. 
R. 
5 Wash, 


23. Peasley v. Hart, 65 Cal. 


808 [49 C.J.] 


there is no variance.?4 


gations”> or the proof.?° 


the allegation.®° 


show a variance.*+ 


Complaint and answer are to be read together in 
determining whether there is a variance between al- 
legation and proof.*? There can be no variance where 


A variance does not result 
from mere uncertainty or inconsistencies in the alle- 
Hvidence of the actual 
facts will support a pleading which sets up the same 
facts according to their legal effect.?7 
ing whether there is a variance between the evidence 
and the allegations, it is necessary to consider the 
whole scope of the pleading?® and evidence.?°® 
apparent variance may sometimes be cured by evi- 
dence aliunde which shows that in fact the proof of- 
fered relates to the same parties or subject matter as 
That a party asked leave to amend 
his pleading to conform to the proof does not of itself 


PLEADING 


ings.38 


In determin- 


An 


[§§ 1189-1190 


Contradictory evidence introduced by the adverse 
party does not create a variance.*+ 
sults from a discrepancy between the allegations and 
proof of the same party, not between the allegations 
of one party and the evidence of the opposite party.?° 

[§ 1190] b. Materiality to Issue. 
material variance there must be a substantial de- 
parture in the evidence from the issues upon which 
the cause of action or defense depends.*® There must 
be a disagreement between the allegation and the 
proof in some matter which, in point of law, is essen- 
tial to the claim or defense relied upon.*? 


A variance re- 


To eonstitute a 


The rule 


that proof must correspond to allegation®® applies 


the allegation in question is admitted by the plead- 


Poste alate va Vera, ol. Cal. 
24. Cal.—Pelberg v. Gorham, 23 
Cal. 349. 
Colo.—Heron v. Weston, 44 Colo. 
oy) LOOMS L130) 
Il]l.— Toledo, ete., R. Co. v. Harns- 
berger, 41 Ill. App. 494. 
Mass.—Norton v. Huxley, 13 Gray 
285; Ware v. Gay, ital eon 106. 
Okl.—Producers’ Sup (Common 
Shirley, 69 Okl. 117, 170 . 504, 505 
[quot Cyc]. 
ay ae as v. Alston, 65 Tex. 


385. 


25. U. S.—Huey v. Macon County, 
35 Fed. 481. 

Minn.—Blackman v. Wheaton, 13 
Minn. 326. 

N. Y.—Tuthill v. Skidmore, 124 N. 
Y. 148, 26 NE 348. 

Okl.—Producers’ Sup Conk ava 
Shirley, 69 Okl. 117, Lt > 504, 505 
{quot Cyc]. 


Tex.—Garza v. Alamo Live Stock 
Comm. Co. (Civ. A.) 147 SW 687. 
26. Franklin Printing, etc., Co. v. 


Behrens, 181 Ill. 340, 54 NE-896; Pro- 

ducers’ Supply Co. v. Shirley, 69 Okl. 

v. Gussett, 31 Tex. 486; Bexar Bldg., 

etc., Assoc. v. Newman, (Tex. Civ. 
27. Ala.—Austin v. Beall, 167 Ala. 

426, 52 S 657, AnnCasi912A BLO: 

178 P 304;. Culver v. Newhart, 18 Cal. 

AY 614,123 PB 975. 

Pickens, 7 Ind. T. 725, 104 SW 947. 
Mass.—Sumner v. Tileston, 7 Pick. 
Mich.—Roy v. 

242, 114 NW 81. 

v. Kendrick, 2 N. H. 

160. 

N. Y.—New York News Pub. Co. v. 
BIL Standish v. Chandler, 23 Wend. 
511. 

C.—Hayes v. Walker, 70 S. C. 41, 

Wash.—Hinchman v. 
ance R. Co., 14 Wash. 349, 44 P 867. 
Pleading possession, and showing ac- 
tual possession of tenant at will. 
198. (2) Pleading a money indebt- 
edness, and proving an agreement to 
ship tickets, the performance of the 
work, and the refusal to deliver the 
National SS. Co., 148 N. Y¥. 39, 42 NE 
514. (3) Pleading settlement with 
the party’s agent. Hayes v. Walker, 
70 S. C. 41, 48 SE 989. (4) Pleading 
proving contract made by a part- 
nership of which defendants were 
426, 52 S 657, AnnCas1913A 510. 

28. Idaho, etc., Land Impr. Co. v. 


117, 170 P 504, 505 [quot Cyc]; Wright 
A.) 25 SW 461. 
Cal.—Mills Vv. Moore, 39 Cal. A. 94, 
Ind. T.—Madill First Nat. Bank v. 
198. 
Bordas, 150 Mich. 
N. H.—Silver 
National SS. Co., 148 N. Y. 39, 42 NE 
48 “3h 989. 
Point  Defi- 
[a] Applications of  rule.—(1) 
Sumner v. Tileston, 7 Pick. (Mass.) 
perform work for payment in steam- 
tickets. New York News Pub. Co. 'v. 
party, and proving settlement with 
contract made by defendants, and 
members. Austin v. Beall, 167 Ala. 
Bradpuryedloze WU. 8.1509, 10) SOt i727, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


33 L. ed. 4383; Schimmelpennick v. 

Turner, 6 Pet. (U. S.) 1; 8 L. ed. 297. 
29 Merris) iv. Hard, 135. N.Y.) 354, 

32 NE 129; Del Piano ae Caponigri, 

20 Mise. 541, 46 NYS 4 

ia eds Works v. 


Dismukes, Sv Ala. 344) 6S, 122555 
LRA 100. 

Conn.—Andrews v. Williams, 11 
Conn. 326. 

Ill— Berber v. Kerzinger, 23 Ml. 


346; Citizens’ Nat. Bank v. Lewis, 78 
YIU A. 2s Atchison, Weta, she Conv 
Goetz, ete, Mfz. Cop 5 ill. A. 15k 
Ind.—Culver v. Marks, 122 Ind 
554, 23 NE 1086, 17 AmSR 377, 7 LRA 


489; Warden v. Dundas, Smith 209. 
‘Ilowa.—Christenson v. Gorsch, 5 
Iowa 374. 
Mass.—Charman- vy. Henshaw, 15 
Gray 293. 


“ Ao b Arey, v. Smith, 22 Mich. 
ff 

Mo.—Hibler v. Servoss, 6 Mo. 24. 

N. J.—Youngs v. Sunderland, 15 N. 
Je 32. 

W. Va.—Williams  v. 
Cte. COn oa We uv iaios. 

[a] Original writing as proof of 
translation.—A German original of a 
contract may be shown in evidence 
to support an English translation 
set forth, if it is further shown that 
the translation is substantially _cor- 
rect. Christenson v. Gorsch, 5 Iowa 


Baltimore, 


Eaton v. General Compressed 
Air, etce., Mach. Co., 62 Wash. 373, 
TT3IPAROO1s 

32. Fitzgerald v. Southern Pac. 
Co., 36 Cal. A. 660, 173 P 91; Davidson 
Grocery Co. v. Johnston, 24 Ida. 336, 
133 P 929, —AnnCasl915C 1129; Price 
v. Patron’s, etc., Home Protection Co., 
17 Mo. A. 236; Neal v. Ellison, (Tex. 
Civ. A.) 273 SW 931. 

{a] Thus, where defendant puts a 
new issue in the case upon which 
plaintiff would be entitled to recover 
if allegations of defendant’s answer 
are sustained, then there is no vari- 
ance between pleading and _ proof, 
but plaintiff is entitled to judgment 
on allegations of defendant’s answer. 
Neal v. HBillison, (Tex. Civ. A.) 273 
SW 931. 

33. National Lumber Co. v. Ripple, 
166 Cal. 506, 187 P 236; United Mer- 
chants’ Realty, etc., Co. v. American 
ery dere we Co., 71 Mise. 457, 128 NYS 
666. 
{a] Illustration.—Where a _ plain- 
tiff puts in evidence a contract for a 
license, which he pleaded as an agree- 
ment of lease defendant cannot claim 
a variance, where it admitted making 
the agreement as set forth in the 
complaint. United Merchants’ Real- 
ty, ete., Co. v. American Billposting 
Co., 71 Mise. 457, 128 NYS 666. 

34. Chapman Decorative Co. v. 
Welsh, 90 Pa. Super. 225. 

35. Klair v. Philadelphia, etc., R. 
Co: 25 “Del 2744S Ae 1085; 


only to such allegations as are in themselves essential 
to the claim or defense,*® or which in some way qual- 
ify those which are, by their connection with them, 


Bldg.,-ete., Assoc. v. McCarty, 78 OKl. 
187,°189 P.s5%s) Red Balls Lranster 
etc., Co. v. Deloe, 30 Okl. 522, 120 P 
BTSs Chapman Decorative Co. v. 
Welsh, 90 Pa. Super. 225; Norcross 
v. Welton, 59 Vt. 50, 7 A 714; Cur- 
tis v. Burdick, 48 Vt. 166. 

36. Keiser v. Topping, 72 Ill. 226; 
Frazer v. Smith, 60 Ill. 145; Wheel- 
er v. Reed, 36 Ill. 81; Sattley Mfg. Co. 
v. Wendt, .116- Il." Avw3 753) tilinors 
Cent. RCo: wy Currys )L2T Kayo 4a5 
106 SW 294, 32 KyL 513; Sposedo v. 
Merriman, 111 Me. 530, 90 A 387; 
Kern v. Smith, 290 Pa. 566, 139 A 


450. 

37. Ala.—Corona Coal Co. v. King, 
204 Ala. 223, 85 S 479; Prestwood v. 
McGowin, 148 Ala. 475, 41 S 779 [quot 
Greenleaf Evid. (15th ed) § 51]. ; 
a ee ae v. Metcalf, 27 Conn. 

Ill.—Keiser v. Topping, 72 Ill. 226; 
Frazer v. Smith, 60 Ill. 145; Wheeler 
v. Reed, 36 Ill. 81; Sattley Mfg. Co. v. 
Wendt, 116 Ill. A. 875. 


Me. 
530, 90 A 387. 

Md.—Stanton v. Lapp, 113 Md. 324, 
77 A 672. 

Mo.—Birdsall v. Coon, 157 Mo. A. 
439, 1839 SW 2438. 

Okl.—Franks v. Reeder, 101 Okl. 18, 
223 P 126. 

Tex.—Hodges v. State, 73 Tex. Cr. 
638, 165 SW 607. 

38. See supra § 1167. 

39. U. S.—Vredenburgh v. Bach- 


man, 11 F. (2d) 473; Donati v. Cleve- 
ae Grain Co., 221 Fed. 168, 187 CCA 


Cal —Sparks v. Mauk, 170 Cal. 122, 
148 P 926; Ostrom v. ‘Woodbury, 18 
Cal. A. 142, 122, P 825. 

Colo. —Oligarchy Ditch Co. v. Farm 
Inv. Co., 40 Colo. 291, 88 P 443. 

Conn.—Strakosch yv. Conatenen 
Tnusit, etc. Cox 196 ‘Conn. 471 = ass 
660; Bridgeport Hardware Mfg. Corp. 
v. Bouniol, 89 Conn. 254, 93 A 674; 
Maguire v. Kiesel, 86 Conn. 453, 85 A 


689; Plumb v. Griffin, 74 Conn. 132, 50 , 


A 1; House v. Metcalf, 27 Conn. 631. 

D. C.—Washington, ete., Rw COnaive 
Grant, 11 App. 107. 

Tl. —-Postal Tel.-Cable Co. v. Likes, 
225 Ill. 249, 80 NE 136 [aff 124 Ill. A. 
459]; Blgin, ete., Tract. Co. v. Wil- 
cox, 132 Ill. A. 446. 

Kan.—Danielson v. Scott, 88 Kan, 
789, 129 P 1190. 

Me. —Sposedo v. Merriman, 111 Me. 
530, 90 A 387. 

Mo. —Goode v. Central Coal, ete., 
Co., 179 Mo. A. 207,°-166 SW 844; 
Steckman v. Quincy, ete., R; €o,, 178 
Mo. AW 375,7 165 Siw 1122; 

Mont. —De Atley v. Northern Pac. 
R. Co., 42 Mont. 224, 112 P 76. 

N. M.—®pstein v. Waas, 28 N: M. 
608, 216 P 506. 

Pa.—Stegmair v. Keystone Coal Co., 
225 Pa. 221, 74 A 58; Ben Franklin 


Zstna | FB, Ins. Co. v. Flynn, 98 Pa. 627; Grubb 


§ 1190] 


in the mode of statement, and so become essential.*° 
A variance which does not affect the gist of the ac- 
tion as alleged is immaterial.4! If the allegation up- 
on which the objection of variance is predicated may 
be stricken ‘from the pleading as surplusage, without 
changing its legal effect, a material variance does not 
If the material averments of a pleading 
have been duly established, failure to prove other al- 
or defense relied 


appear.*? 


legations not essential to the claim 


v. Mahoning Nav. Co., 14 Pa. 302; 
Dougherty v. Davis, 51 Pa. Super. 
229; Hastings v. Speer, 34 Pa. Super. 


478. 
Thompson, (Civ. 


Tex. Grisdale v. 
A.) 246 SW 426; Fort Worth, ete., R. 


Co. v. Lovett, (Civ. A.) 243 SW 519. 
Vt.—Fowlie v. McDonald, 82 Vt. 

230, 72 A 989. 
v. Teale, 54 


Wash. 14, 102 P 768, 18 AnnCas 854. 

“The term ‘variance’ when used in 
holding there is a difference between 
the pleading ‘and proof of a party 
litigant to such an extent that he 
cannot recover, means a material dif- 
ference; that is, that they depart 
from each other upon a material and 
substantial phase of the cause of ac- 
tion or defense.’’ Epstein v. Waas, 28 


N. M. 608, 614, 216 P 506. 

40. House v. Metcalf, 27 Conn. 631; 
BHilgin, ete., Tract. Co. vi: Wilcox, 132 
Ill. A. 446; Webster v. Hodgkins, 25 
NSE S 

41. Colo.—Walsh v. Hastings, 20 


Colo. 248, 38 P 324. 
a. n R. Co. v. West, 4 Ga. 
A. 672, 62 SE 141. 

Tll.—Postal Tel.-Cable Co. v. Likes, 


225 Tl, 249, 80 NE 136—[afft’ 124) Tl. 
A. 459]; Mills v. Larrance, 120 Ill. A. 
SoMa te Coa Le 644 6075 IN) 551 1. 


Iowa.—Stokes v. Sac City, 162 Iowa 
514, 144 NW 639. 

Ky.—Coombs v. Breathitt County, 
46 SW 505, 20 KyLR 529. 

Mich.—Smith v. Detroit Loan, etc., 
Assoc., 115 Mich, 340, 73 NW 395, 69 
AmSR 575, 39 LRA 410; McCaslin v. 
Lake Shore, ete., R. Co., 93 Mich. 
553, 53) NW 724") Detroit, ete., R. -Co. 
v. McKenzie, 43 Mich. 609, 5 NW 1081. 

Nev.—James v. Goodenough, 7 Nev. 
324. 

N. Y.—Walsh v. Washington Mar. 


Ins! “Convi32) IN: «-¥-7427) Laff? 26 Nv Ys. 
Super. 202]; Palmer v. Great West- 
ern Ins. Co., 10 Misc. 167, 30 NYS 


1044 [aff 153 N. Y. 660, 48 NE 1106]. 
Oh.—Mueller v. Busch, 11 Oh. Cir. 


CHeNits soos, ot Oh. ein Cus 40: 

Or.—Warrenton Lumber Co. v. 
Smith; 27-Or? 530, 245 PB 313. 

Porto Rico.—Miranda v. Fiol, 18 
Porto Rico 65. 

Tex.—Kalteyer v. Wipff, 92 Tex. 
673, 52 SW 63. 

[a] Statement of rule.—‘‘It is suf- 


ficient if the proofs correspond with 
the allegations in respect of those 
facts and circumstances which are, in 
point of law, essential to the cause 
of action. The allegata and probata 
need have only a legal identity, and 
this consists in their agreement in 
all the particulars legally essential 
to support the claim preferred. Im- 
material allegations, such as proba- 
tive facts not descriptive of some es- 
sential averment, need not be proved 
as laid.” James v. Goodenough, 7 
Nev. 324, 827 (per Garber, J.). 

42. Ala.—Atlantic Coast Line R. 
Co. v. Dahlberg 170 
Ala. 617, 54'S 168. 

Cal.—Butler ‘v. Cornell, 75 Cal: A. 
692, 2438 P 701. 

Colo.—Sigel-Campion Live Stock 
Commn. Co: v. Davis; 69 Colo. 511,, 
194 P 468. , 

Conn.—House v. Metcalf, 27 Conn. 
631. : 
Ill.—Devine v. Illinois Cent. R. Co., 
156 Ill. A. 369. 

Mo.—Kelley v. Ross, 165 Mo. A. 
475, 148 SW 1000. 

Gone —Wood v. Security Petroleum 

(Civ. A.) 282 SW 943. 
Sw ash. —Freeman v. Gloyd, 43: Wash. 


Brokerage Co., 


PLEADING 


607, 86—-P 1051: 

[a] Rule applied.—(1) If a count 
stated facts sufficient to constitute a 
cause of action for goods sold in ad- 
dition to stating facts sufficient to 
constitute a cause of action upon an 
agreement to accept drafts, the part 
as to goods sold may be taken either 
as inducement to the agreement to 
accept or as surplusage, so that there 
would be no variance between the 
count and the evidence of agreement 
to accept drafts. Sigel-Campion Live 
Stock Commn. Co. v. Davis, 69 Colo. 
Bit, 194° -P 468. (2) (in ‘an action 
against a druggist for injury to a 
customer caused by a poisonous con- 
dition of lotion which she bought for 
use on her hands, it is unnecessary 
to prove an allegation that the lotion 
was a “deadly” poison. Kelley v. 
Ross, 165 Mo. A. 475, 148 SW 1000. 


43. Ala.—Seaboard Air Line R. Co. 
v.> Glenn, 273) Ala.-284' 404 S 1548); 4 
Southern Tron Vrete., WCOs ny. Holmes 


164 Ala. Dilla pile Se bolle 
Conmve Arnold, 162 Ala. 


Lumber Co., 
Southern R. 


570, 50 S 293; Union Cent. L. Ins. 
Soee Washburn, 158 Ala. 169, 48 
5. 


Colo.—Rollins v. Board of Comrs., 
Ab Colo: 103) 25. Pane, 

Ga.—Orr v. Dawson Tel. Co., 35 
Ga. A. 560, 133 SE 924. 

Ida.—Davidson Grocery Co. Vv. 


Johnston; .24)8 1dai 3364 sl33" ee 929), 
AnnCasl1915C 1129. 
Ill.—Jones v. Chicago Sanitary 


Dist., 265 Ill. 98, 106 NE 473; Guian- 
ios v. De Camp Coal Min. Co., 242 Ill. 
278, 89 NE 1003; Tykalowicz v. Met- 
ropoHtan L. Ins. Co., 249 Ill. A: 280; 
Rand wit Ciiteaso: 26) Ty. MAL > BROS 
Grove v. Link, 201 Ill. A. 392; Bark- 
er v. Danville St. R., etc., Co., 193 Ill. 
A. 639; Cooper v. Johnston City, 173 
Ill. A. 470; Grannon v. Donk Bros. 
Coal. sete Cont Wier eLilyrAy 4395) fart: 
25 9 too 0, 102 NE 769]; Chicago 
City. ers Co. v. Phillips, 138 1, A. 


438: Morris v. Chicago Union Tract. 
Com TOY VAIN 2:7 Comer tvs Me- 
Donnell, 117 Ill. A. 450. 


Bank, 166 Iowa 242, 144 NW _ 630; 
Young v. Gormley, 119 Iowa 541, 93 
NW 565. 

Ky.—Crump v. Hubbard, Litt. Sel. 
Cas. 222; Hanks v. Evans, Hard. 45. 

Me.—Sposedo v. Merriman, 111 Me. 
530, 90 A 387 [cit O’Brien v. Murphy, 
189 Mass. 353, 75 NE 700]. 

Minn.—Tuder v. Oregon Short Line 
RR, Cos 131" Minn. 3ilt; 155 “NiIW 200; 
Vance v. Great Northern R. Co., 106 
Minn. 172, 118 NW 674. 

Mo.—Anderson v. Union Terminal 
R. Co., 161 Mo. 411, 61 SW 874; Gan- 
non v. Laclede Gaslight Co., 145 Mo. 
502, 46 SW 968, 47 SW 907, 43 LRA 
505; Dalton v. St. Louis, ete., Rv Co., 
187 Mo. A. 691, 173 SW 77; French 
v. Center Creek Powder Mfg. Co., 173 
Mo. A. 220, 158 SW 723. 

Okl.—Red Ball Transfer, ete., Co. 
v. Deloe, 30 Okl. 522,120 P 575; Shaw- 
nee En ete., Co. v. Sears, 21 Okl. 
lee 95. 7449" 

Ore. sie ugh v. Grants Pass Pow- 
der*Co;, 427 Or, 531769 P7655. 

Pa.—Stegmaier v. Keystone Coal 
Co., 225 Pa. 221, 74 A 58; Dougherty 
v. Davis, 51 Pa. Super. 929. 


Tex.— Bergman v. Blackwell, (Civ. 
A.) 23 SW 243. 
Wash.—Freeman _ v. Gloyd, 43 


Wash. 607, 86 P 1051, 43 Wash. 716, 
86 P 1053 

Eng. —Swinfen v. Chelmsford, 5 H. 
& N. 890, 157 Reprint 1436. - 


upon does not constitute a material variance.*? 
does mere incidental proof of another right upon 
which relief is not sought.4* An excess of proof will 
not constitute a material variance if proof of the mat- 
ters alleged is embraced within it.*® 
ance cannot be predicated upon immaterial or super- 
fluous allegations,*® nor upon immaterial matter of 
inducement,** nor upon unessential matters of de- 
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Nor 


A material vari- 


44. Franks v. Reeder, 101 OKI, 18, 
223 P 126. 
[a] Thus, where plaintiff by ex- 


press contract with defendant had 
the unconditional right to recover at 
his election either a sum fixed of 
money, or, in lieu thereof, an undi- 
vided interest in certain business 
profits, and he pleaded only the part 
of the contract entitling him to re- 
cover the money, his evidence estab- 
lishing proof of the entire contract 
showing these two alternative rights 
was practically inseparable, and was 
received by the court and submitted 
under proper instructions, and plain- 
tiff neither sought nor obtained judg- 
ment for any interest in the profits, 
the evidence was properly received, 
and did not constitute a prejudicial 
variance between the pleading and 


the proof. Franks v. Reeder, 101 Okl. 
18) 223 P 126: 
45. Ill.—Pennsylvania Co. v. Con- 


lan, 101 Ill. 93; Toledo, ete., R. Co. v. 
Thompson, 71 Ill. 434. 
Iowa.—Jones v. Smith, 6 Iowa 229. 


eee Sa ermal v. Walton, 4 Bibb 
Mass.—Alvord Via thie on 2 Tcks. 
he 4 

“Mich.—Detroit) Cte “Ripe COmepeve 


Forbes, 30 Mich. 165. 
N.. H.—Smith v.. Webster, 48 No Ee. 


142; Knowles v. Dow, 22 N. H. 387, 
55 AmD 163; Morrill v. Richey, 18 
ING, He 1295: 

Tenn.—Exchange, ete. Bank v. 
Swepson, 1 Lea 355. 

Tex.—Rankin v. Bell, 85 Tex. 28, 
19 SW 874. 

Vt.—Ammiel v. Noonar, 50 Vt. 402. 

46. U. S.—Orr v. Lacy, 18 F. Cas. 


No. 10,589, 4 McLean 243; Whitaker 
v. Bramson, 29 EY Cas.) No. 1752652 
Paine 209; Covington Cotton Oil Co. 
v. Bickmore Nitrating Cotton Co., 271 
Fed. 80. 
Aa ae ee v. Bachelder, 21 Ala. 
Cal.—Lee v. Southern Pac. R. Co., 
116 Cals 97, 47 PP‘ 932.58) AmsR 140; 
Gan ERAN Gd Mulliken’ vy. Hull, 5 Cal. 


som —Starr v. Anderson, 19 Conn. 


Ill.—Chicago, ete., R. Co. v. Wise, 
206 Ill. 453, 69 NE 500; Crone y. 
Crone, 170 Ill. 494, 49 NE 217. 

N. Y¥.—Booth v. Englert, 105 App. 
Div. 284, 94 NYS 700; Bradley v. 
Field, 3 Wend. 272. 

Ss. C.—Walker v. Briggs, 42 S. Cc. L. 


ae McCool v. McCluny, 16 S: Cc. L. 
} v. Bellville First 
Nat. Bank, (Civ. A.) 41 SW 376. 


§ Fee Co, ve Jen- 
nings, 100 Va. 719, 42 SE 879. 


Wash.—Carroll v. Centralia Water 
Co., 5 Wash. 613, 32 P 609, 33 P 431. 
[a] Illustration.—That an answer 


alleged representation by a plaintiff 
corporation that it had a paid-in cap- 
ital of five thousand dollars, while 
the proof was that it represented its 
paid-in capital as ten thousand dol- 
lars, is not a material variance, the 
gist of the defense being the false 
representation. Covington Cotton Oil 
Co. v. Bickmore Nitrating Cotton Co., 
271 Fed. 80. 

47. Conn.—Swan v. Bridgeport, 70 
Conn. 143, 39 A 110. 

Fla.—Atlantic Coast Line Rie Conv 
Coachman, 59 Fla. 130, 52 S 3877, 20 
AnnCas 1047. 

Mass.—Baylies v. Fettyplace, 7 
Mass. 325; Cunningham v. Kimball, 7 
Mass. 65. 
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tail.48 


General. 


Mo.—Ridenhour v. Kansas City 
Cable R. Co., 102 Mo. 270, 13 SW 889, 


14 SW 760. 

N. J.—French v. Shreeve, 18 N. J. 
a. LAT. 
Bet ea eDsher v. Shane, 3 Yeates 


Tex.—Mitchusson v. Wadsworth, 1 
hex tA Clys Cash Sia 9.716. 
ay eut see Randel v. Wright, 1 Del. 


48. Conn.—House v. Metcalf, 27 
Conn. 631. 

D. C.—District of Columbia v. Hal- 
ler, 4 App. 405. 

Tu. —Chicago v. Seben, 165 Ill. 371, 
46 NE 244, 56 AmSR 245; National 
Hnameling, etc. Co. v. Vogel, 115 
Til. A. 

Kan.—Bailey v. Gatewood, 68 Kan. 
231, 74 P1117; Cherryvale First Nat. 
Bank v. Montgomery County Nat. 
Bank, 64 Kan. 134, 67 P 458. 

Tex.—Goldsmith v. Ohio Truss Co., 
(Civ. A.» 283 SW 299; Houston, ete., 
R. Co. v. Summers, (Civ. A.) 49 SW 


1106. 
Smith, 130 Wis. 


Wis.—Hodge_ v. 
326, 110 NW 192. 

[al Thus (i) an allegation that 
plaintiff slipped into a hole, and proof 
that he stepped into it, is not a ma- 
terial variance. District of Columbia 
v. Haller, 4 App. (D. C.) 405. (2) An 
allegation that plaintiff fell into a 
sewer inlet to a catch basin, and evi- 
dence that he fell into a hole over 
and into a certain catch basin, is not 
a material variance. Chicago v. Se- 
ben, 165 Ill. 371, 46 NE 244, 56 AmSR 
245 


49. Wabash Western R. Co. Vv. 
Friedman, 146 Ill. 583, 30 NE 353, 34 
NE 1111 

50. U. S.—Baltimore, etc., R. Co. 
v. Cumberland, 176 U. S. 232, 20 SCt 
380, 41 L. ed. 447; Grayson v. Lynch, 
163 U. S. 468, 16 SCt 1064, 41 L. ed. 
230; Nash v. Towne, 5 Wall, 689, 18 
L. ed. 527; Robbins v. Chicago, 4 
Wall. 657, smenimcca 427; American 
R. Express Co. v. Ewing Thomas Con- 
verting Co., 292 Fed. 335; Waters v. 
Guile, 234 Fed. 532, 148 CCA 298; 
Prudence Coal Co. v. Perkins, 217 
Fed. 569, 133 CCA 421; Erie R. Co. 
v. Kennedy, 119 Fed. 332, 112° CEA 
76; Pennsylvania Co. v. Whitney, 169 
Fed. 572, 95 CCA 70; Schiffer v. An- 
derson, 146 Fed. 457, 76 CCA _ 667; 
Salt Lake City v. Smith, 104 Fed. 457, 
AS CCANEST. ; 

D. C.—Washington, etc., R. Co. v. 
Grant, 11 App. 107. 

iON —-Hamlin y. Riser 163 Ely Aor. 

Me.—Sposedo v. Merriman, 111 Me. 
530, 90 A 387. 

Mich.—O’Neil v. Newman, 132 Mich. 
489, 93 NW 1064; Barnhard v. White 
Cloud, 108 Mich. 508, 66 NW 387; Ma- 
son vy. Scio Fractional School Dist. 
No. 1, 34 Mich. 228. 

Mo.—Murphy vy. Hlectric Park 
Amusement Co., 209 Mo. A. 638, 241 
SW 651. 

N. J.—Hallock v. Commercial Ins. 
Co., 26 N. J. Li. 268; Allen v. Bunting, 
18 N. J. L. 299. 

Pa.—Young v. Quaker City Cab Co., 
87 Pa. Super. 294; Tarentum Lum- 
ber Co. v. Marvin, "61 Pa. Super. 294; 
Powlik v. Philadelphia Rapid Transit 
€o., 25 Pa, Dist. 381. 

Tex.—McDonald vy. Cabiness, 100 
Tex. 615, 102 SW 721; Cullers v. May, 
81 Tex. 110, 16 SW 813; Brown v. Sul- 
livan, 71 Tex. 470, 1@ SW 288; Mast 
v. Nacogdoches County, 71 Tex. 380, 
9 SW 267; Wiebusch v, Taylor, 64 


It is otherwise, however, if the allegation in 
an inducement cannot be rejected as surplusage.*® 

[§ 1191] c. Prejudice to Adverse Party—(1) In 
Modern authorities hold that no variance 
between the allegation of a pleading 
offered to sustain it shall be deemed material if the 
adverse party is not surprised or misled to his preju- 
dice in maintaining his action or defense upon the 


PLEADING 


merits.°° 


and the proof 


Tex. 53; Hays v. Samuels, 55 Tex. 
560; McClelland v. Smith, 3 Tex. 210; 
MeMiltan v. Rutherford, (Civ. A.) 14 
SW... (2d), 132; Dougherty v. Robb, 
(Civ. A.) 5 SW (2d) 582; Goodwin v. 
Abilene State Bank, (Civ. A.) 294 SW 


883; Nickels v. Gilmore, CCinview Ac) 
293 SW 884; Jaco v. W. A. Nash Co., 
(Clive Ac) 269 SW 1088; Wilson y. 


Duncan, (Civ. A.) 269 SW 239; Sealy 
Cotton Co. vy. Gustafson & Spencer, 
Inec., (Civ. A.) 258 SW 911; Fidelity 
Umionehis Ins: Cow Vs Mitchell, (Civ. 
A.) 249 SW 536; Fowler Commn. Co. 
v. Land, (Civ. A.) 248 SW 314; Gris- 
dale v. Thompson, (Civ. A.) 246 SW 
426; Jones v. S. G. Davis Motor Car 
Co., (Civ. A.) 224 SW 701; Kerbow 
v. Wooldridge, (Civ. A.) 184 SW 746; 
Woolley v. Canyon fixch. Co., (Civ. 
A.) 159 SW 403; Parks v. Sullivan, 
(Civ. A.) 152 SW 704; Green v. Wil- 
son, (Civ. A.) 150 SW 25D te DY Cha Ve 
Adams, 56 Tex. Civ. A. 400, 120 SW 
946; Haralson v. San Antonio Tract. 
Co., (53: Tex. Civ. A. 258, 115 SW 876; 
Kirby Lumber Co. v. Poindexter, (Civ. 
A.) 103 SW 439 [rev on other grounds 
101 Tex. 322, 107 SW 42]; Thorn- 
burgh v. Tyler, 16 Tex. Civ. A. 439, 43 
SW 1054; Gunter vy. Lillard, 1 Tex. 
Civ. A. 325, 21 SW 118. 

“Sinze the statutes were enacted al- 
lowing much freedom as to amend- 
ments it has been the general rule 
that no variance between the allega- 
tions and proof is to be deemed mate- 
rial unless it is such as must have 
reasonably misled the adverse party 
to his prejudice in maintaining his 
action or defense.’’ Sposedo v. Merri- 
man, 111 Me. 5380, 542, 90 A 387. 

[a] Rule applied.—(1) In an ac- 
tion on a hail insurance policy de- 
scribing the field insured as in block 
“T 18,” while the petition describes 
the block as “18,” there was no vari- 
ance in pleading and proof in view of 
the fact that the description given 
in the policy otherwise identifies the 
crop, and the discrepancy mentioned 
will be rejected as surplusage, and 
not regarded as a material variance, 
where it does not mislead or surprise 
the adverse party. Fidelity Union F. 
Ins. Co. v. McDorald, (Tex. Civ. A.) 
249 SW 5388. (2) A variance in plead- 
ing and proof 1s material only when 
it tends to mislead or surprise the 
adverse party, and hence pleading 
that a note was executed and deliv- 
ered to plaintiff, and introducing in 
evidence a note payable under a trade 
name, was not prejudicial, where the 
execution of the note admitted in 
evidence was conceded in defendant’s 
pleading, and the material issue was 
partial failure of consideration, in 
view of a supplemental petition, al- 
leging that plaintiff was doing busi- 
ness under such trade name. Jones vy. 
S. G. Davis Motor Car Co., (Tex. Civ. 
A.) 224 SW 701. (8) Plaintiff who 
alleged a contract for ten per cent 
commission may recover on proof of 
a contract for five per cent commis- 
sion where such a contract is alleged 
by defendant in his answer. Wilson 
v. Duncan, (Tex. Civ. A.) 269 SW 229. 


51. See statutory provisions. 
[a] “The object of these provi- 
cee was to correct the 


harshness of the common law rules 
relating to variance. They were in- 
tended to prevent a suitor having a 
meritorious cause of action from be- 
ing thrown out of court, or a defend- 
ant having a valid defense from pre- 
senting that defense, for mistakes in 


Be, | 
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Statutes sometimes expressly so provide.54 
Under such statutes a mere variance is not sufficient 
to defeat a claim or defense.*? 
the adverse party is misled to his prejudice,®* but 
otherwise it is tobe disregarded as immaterial.*4 — 
Statutes of the kind under consideration sometimes 
require the adverse party to raise the question of 
whether there is a material variance by filing an affi- 


It may be fatal where 


his pleadings which do not atfect the 
merits of the controversy, or preju- 
dice the rights of his adversary.’ Ol- 
son v. Snake River Valley R. Co., 22 
Wash. 139, 142, 60 P 156. 

52. De Young y. Crooks, 124 Or. 19, 
263 P 918; Olson v. Snake River Val- 
ley R. Co., 22 Wash. 139, 60 P 156. 

53. Gallwey v.’Castelhun, 35 Cal. 
A. 589, 170 P 657; Bottom v. Barton, 
12 Colo. A. 53, 54 P 1031; National 
Live Stock Commn. Co. v. Donohoe, 
(Mo. A.) 210 SW 929; E. B.eRyan Co. 
v. Russell, 52 Mont. 596, 161 P 307. 

Cure by amendment see supra §§ 
647, 648-655. 

54. U. S.—Derham yv. Donohue, 155 
Fed. 385, 83 CCA 657, 12 AnnCas 372 
(Minnesota statute). 

Ark.—Molen v. Orr, 44 Ark. 486. 

Cal.—Ogden y. United Bank, etc., 
Co., 275 P 430; Gartlan v. Hooper, 177 
Cal. 414, 170 P 1115; Poak v. Pacifie 
Electrie--R. Co., 177 Cal. 3190, 170) 22 


159; Holden v. Mensinger, 175 Cal. 
300, 165 P 950; Gibson v. McReyn- 
olds, 175.Cal. 263, 165 P 921; Fos- 


ter v. Carr, 135 Cal. 83, 67 P 483; Lyles 
Vo Perrinys 134 iCali 4%; 2665 ve 
Moore vy. Douglas, 132 Cal. 399, 64 P 

705; Duke v. Huntington, 130 Cal. 272, 
62 P 510; Herman v. Hecht, 116 Cal. 
bd38, 48) P 611-2 Carter ve Baldwin, 95 
Cal, 475, 30 P 595: Hitchcock v. Me- 
Elrath, 72. Cal. 565, 14 P 305; Peters 


v. Foss, 20 Cal. 586; Crocker v. Gar- 
land, 7, Cal. Unrep:.Casy 215, "Sie 
209; Cockins.v. Cook, 5 Cal. Unrep. 


Cas. 103, 41 P 406; Brown v. Klein, 
89 Cal. A. 158, 264 P 496; Azarello v. 
Bessolo,, 87 Cal. A. 272, 262 P 66; 
Gaffny v. Michaeis, 73 Cal. A. 51, 238 
P 746; Medros vy. Kohn, 68 Cal. A. 
367, 229 P 873; Imperial Water Co. 
No. 4 v. Meserve, 62 Cal. A. 593, 217 
P 548; Feeney v. Standard Oil’ Co., 
58 Cal. A. 587, 209 P 85; Helms vy. 
Pacifie Mill, ete., Cos, -5T Cal. A. 442, 
207 P 708; Williams v. Macondray, 
be CalAe 359, 207 P 285; Sebring v. 
Harris, 20 Cal. A. 56, 128 ‘PT; Culver 
Vv. Newhart, 18 Cal. A. 64. Tse 
975; Union Collection Co. v. Rogers, 
18 Cal. A. 205, 122 P 970; Ostrom v. 
Woodbury, 18 Cal. A. 142, 122 P 825; 
California Portland Cement Co. v. 
Wentworth Hotel Co., 16 Cal. A. 692, 
118 P 103, 113; Star Mill, ete., Co. v. 
Porter, 4 Cal. A. 470, 88 P 497. 

Colo. "Perkins v. Russell, 56 Colo. 
120, 187 P 907; Wells v. Crawford, 23 
Colo. A. 108, 127 P 914; Rio Grande 
Western R. Co. v. Rubenstein, 5 Colo. 
Aton atl sos se SiGe 

Idu.—-Newman v. Great Shoshone, 
etc., Water Power Co., 28 Ida. 764, 
156), Pitt i Jeyceyy: Rubin, 33 Ida. 
296, 130 P 793; Lewis v. Utah Constr. 
Co., 10 Ida. 214, Vise 1386 

Ind.—Wheat v. Goss, 193 Ind. 558, 
141 NE 311; Makeever v. Barker, 85 
Ind. A. 418, 154 NE 692; Richmond 
v. Land-Dilks Co., 80 Ind. A. 586, 141 
NE 652; Hawkins v. Thompson, 69 
Ind. A. 605, 122 NE 431; Scranton 
Title Guaranty, ete., Co. v.. State,.61 
Ind. A. 268, 109 NE’ 237, ill NE 19; 
Consolidated Stone Co. v. Williams, 
26 Ind. A. 131, 57 NE 558, 84 AmStR 
278; Cummings v. Girton, 19 Ind. A. 
248, 49 NE 360. 

Iowa. —Robinson v. Meek, 203 Iowa 
185, 210 NW 762; aden; v. Railway 
Mail Equipment Co., 167 Iowa. 656, 149 
NW 867; Stokes v. Sac City, 162 Towa 
514, 144 NW 639; Wenks vy. Hazard, 
149 Iowa 16, 127 NW 1099. 

Kan.—Gilbert v. Davidson Constr. 
Co., 110 Kan. 298, 203 P 1113; Math- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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davit showing in what respect he has been misled to | his prejudice.®® 


ews v. Union Cent. L. Ins. Co., 107 
Kan. 669, 193 P 337; O’Harro v. Akey, 
98 Kan. 511, 158 P 854; Scheidel- 
Western X-Ray Coil Co. v. Ross, 92 


Kan. 798, 141 P 1007; Danielson v. 
Scott, 88 Kan. 789, 129 P 1190; Na- 
tional Cereal Co. v. Alexander, 75 


Kan. 537, 89 P 923; People’s Nat. 
Bank v. Myers, 65 Kan. 122, 69 P 164. 

Ky.—Monterey First State Bank v. 
Vories, 195 Ky. 96, 242 SW 18; Louis- 
ville, ete., Co. v. Spears, 192 Ky. 64, 
232 SW 60; Salisbury v. Wellman 
Blectrical Co., 173 Ky. 462, 191 SW 
289; Louisville, etc., R. Co. v. Long, 
172 Ky. 4386, 189 SW 485; Merritt v. 
Cravens, 168 Ky: 155, 181 SW 970, 
LRAI1917F 935; Weil v. Hagan, 166 
Ky. 750, 179 SW 835; Beard y. Klus- 
meier, 158 Ky. 153, 164 SW 319, 50 
LRANS 1100, AnnCasi915D 342; Ful- 
ler v. Mullins, 143 Ky. 639, 137 SW 
243; Probst v. Hinesley, 133 Ky. 
64, 117 SW 389; Fox v. Pearcy, 50 
SW 983, 20 KyL 20381; Grinstead v. 
Phenix Nat. Bank, 44 SW 952, 19 
KyL 1914. 

La.—Parish Bd. of School Directors 
v. Alexander, 125 La. 808, 51 S 906; 
ete v. Lafayette, 121 La. 909, 46S 


Minn.—Christianson v. National 
Citizens’ Bank, 168 Minn. 211, 209 NW 
899; Johnson vy. Elmborg, 165 Minn. 
67, 205 NW 628; Timm y. Aiton, 150 
Minn. 450, 185 NW 510; McRae v. 
Feigh, 148 Minn. 241, 173 NW 655; 
Gillespie v. Duluth, 137 Minn. 454, 
163 NW 779; Meyer v. Saterbak, 128 
Minn. 304, 150 NW 901; Larson v. 
Barlow, 112 Minn. 246, 127 NW 924; 
Wilcox Lumber Co. v. Ritteman, 88 
Minn. 18, 92 NW 472; Blackman vy. 
Wheaton, 13 Minn. 326; Short v. Mc- 
Rea, 4 Minn. 119. 

Mo.—Walton v. Carlisle, 313 Mo. 
268, 281 SW 402; Bammert v. Kene- 
fick, 261 SW 78; Evans v. Evans, 52 
SW 12; Fischer v. Max, 49 Mo. 404; 
Oaks v. Short, (A.) 292 SW 738; Cox 
v. American Steam Laundry Co., (A.) 
267 SW 77; Detchemendy v. Wells, 
(A.) 253 SW 150; Murphy v. Electric 
Park Amusement Co., 209 Mo. A. 638, 
241 SW 651; Becke v. Forsee, (A.) 199 
SW 734; Thomas vy. Bambrick Bros. 
Constr. Co., 189 Mo..A. 623, 175 SW 
258; Tanner v. St. Louis, etc., R. Co., 
186 Mo. A. 264, 172 SW 443; McCor- 
mick v. Obanian, 168 Mo. A. 606, 153 
SW 267; Gardner vy. Metropolitan St. 
er Con i 6 MOA... 605, \L62° SW 598 ; 
Shantz v. Shriner, 167 Mo. A. 635, 150 
SW 727; Mekos v. Fricke, 159 Mo. A. 
631, 139 SW 1181; Holland v. Metro- 
politan St. R. Co., 157 Mo. A. 476, 137 
SW 995; Scalpino v. Smith, 154 Mo. 
A. 524, 185 SW 1000; Lord, etc., Co. 
yi Texas, ete.,:R...Co., 155 Mo. A. 175, 
134 SW 111; Carrell v. McDonnell, 13$ 
Mo. A. 450, 122 SW 1129; Mingus v. 
Ethel Bank, 136 Mo. A. 407, 117 SW 
683; Rumbolz v. Bennett, 86 Mo. A. 
174; Toppass v. Kellogg Syrup Mfg. 
Co., 74 Mo. A. 402; James v. Hicks, 
58 Mo. A. 521. 

Mont.—Peabody v. Northern Pac. 
R. Co., 80 Mont. 492, 261 P 261; Was- 
ley v. Dryden, 66 Mont. 17, 212 P 491; 
Frederick v. Hale, 42 Mont. 153, 112 P 
70; Southmayd v. Southmayd, 4 Mont. 
100, -50' P38: 

Nebr.—Kuncl v. Kuncl, 99 Nebr. 
390, 156 NW 772; Patrick v. Barker, 
90 Nebr. 31, 132 NW 726; Westing v. 
Chicago, etc., R. Co., 87 Nebr. 655, 127 
NW 1076; Toy v. McHugh, 62 Nebr. 
820, 87 NW 1059. 

N. M.—Epstein v. Waas, 28 N. M. 
608, 216 P E06. 

N. Y.—Place v. Minster, 65 N. Y. 
89; Walbridge v. Ocean Nat. Bank, 59 
N. Y. 642; Sussdorff v. Schmidt, 55 
N. Y. 319; Dubois v. Beaver, 25 N. Y. 
123, 82 AmD 326 [aff 34 Barb. 547]; 
Byxbie v. Wood, 24 N. Y. 607 [aff 15 
N. Y. Super. 267]; McComber v. Gran- 
ite. Ins. .Co., 415, N.Y. 4953" Cathinrcy. 
Gunter, 11 N. Y. 368, 62 AD 113; 
Horst v. Lovdal, 113 App. Div. 277, 
98 NYS 996; Butler v. Hirzel, 87 App. 


Div. 462, 84 NYS 693 [aff 181 N. Y. 
520 mem, 73 NE 1120 mem]; Hoes v. 
Third Ave. R. Co., 5 App. Div. 151, 39 
NYS 40; Spring v. Bowne, 89 Hun 
10, 85 NYS 46; Craig. v. Ward, 36 
Barb. 877. [aff 1 Abb. Dec. 454, 3 
Keyes 387, 2 Transcr. A. 281, 3 
AbbPrNS 285]; Barrick v. Austin, 
21 Barb. 241; Fay v. Grimsteed, 10 
Barb. 321; Poirer v. Fisher, 21 N. Y. 
Super. 258; Seaman v. Low, 17 N. Y. 
Super. 337; Chapman v. Carolin, 16 
N. Y. Super. 456; Milbank v. Dennis- 
toun, 14 N.-Y. Super. 246 [rev on other 
grounds 21 N. Y. 886]; Willis v. Or- 


ser, 13 N. Y. Super. 322: De Peyster 
v. Wheeler, 3 od WeeSupersiei1o sot 
CodeRep 93; Dunn v. Durant, 9 Daly 


389; Cotheal v. Talmadge, 1 E. D. 
Smith; 573 flaff9- N.Y. +551, 62) AmD 
716, Seld. 238]; Lynch v. Cronk, 91 
Misc. 422, 155 NYS 271; Lyons v. Mil- 
ler, 10 Misc. 653, 31 NYS 795; Palmer 
v. Great Western Ins. Co., 10 Misc. 
167, 30 NYS 1044 ofa 153 N.Y Y. (660 
mem, 48 NE 1106 mem]; Rothschild 
v. Harris, 125 NYS 41; McKeever v. 
Dady, 18 NYS 439; Paisley v. Casey, 
18 NYS 102; Smith v. Hicks, 5 Wend. 
48; McNair vy. Gilbert, 3 Wend. 344. 

Ni G:——Cowan wa. Cowan, 179. N:.C. 
695, 102 SE 613; Wright v. Teutonia 
Ins. Co., 138 N. C. 488, 51 SH 55; Mode 
v. Penland, 93 N. C. 292; Lawrence v. 
Hester, 93 N. C. 79. 

N. D.—Tonne v. Horace State 
Bank, 49 N. D. 770, 193 NW 934; Rick- 
el v. Sherman, 34 N. D. 298, 158 NW 
266; Maloney v. Geiser Mfg. Co., 17 
N. D. 195, 115 NW 669; Robertson v. 
Moses, 15 N. D. 351, 108 NW 788; Hal- 
eee v. Holmes, 13 N. D. 411, 101 NW 

10. 

Oh.—Ralston v. Kohl, 30 Oh. St. 92; 
Gaines v. Union Transp., etc., Co., 28 
Oh. St. 418; Toledo v. Willinger, 27 
Oh. (Cir. Ch5125 Flynn vy. Wiltshire; 
TIVO Cir Ci IN. Wout oo. 

Okl.—McMullen v. Holcombe, 125 
Okl. 178, 256 P 888; Norton v. Beyd- 
ler, 111 Okl, 79, 238 P 856; Chautau- 
qua State Bank v. Lewis, 99 Okl. 223, 
226 P 342; Petty v. Knight-Petty 
Mercantile Co., 97 Okl. 250, 223 P 128; 
Throm v. Hollister, 92 Okl. 233, 219. P 
115; Guinan v. Readdy, 79 Okl. 111, 
191 P 602; Atna Bldg., etc., Assoc. 
v. McCarty, 78 Okl. 187, 189 P 357; 
Scott..v.,wordan,, 59. Ok 708) 155 - 2 
498; Chicago, etc., R. Co. v. Bankers’ 
Nat.. Bank, 32. Okl. 290, 5122" P. 499; 
Red Ball Transfer, etc., Co. v. Deloe, 
380 Okl.. 522, 120 P 575; Patterson wv. 
ie veka ete., R. Co., 24 Okl. 747, 104 
3 


Or.—Pitts v. Crane, 114 Or. 593, 236 
P 475; Clatsop County v. Feldschau, 
99 Or. 680, 196 P 379; Jones Land, 
ete., Co. v. Seawell, 90 Or. 236, 176 P 
186; Nelson v. Dowgiallo, 73 Or. 342, 
143 P 924, 1199; Wehrung v. Portland 
Country Club, ete., Assoc., 61 Or. 48, 
120 P 747; Bickel v. Wessinger, 58 
Or. 98, 113 P 34; West v. Eley, 39 Or. 
461, 65 P 798; Denn v. Peters, 36 Or. 
te 59 P 1109; Hill v.. Mellon, 3 Or. 

Porto Rico.—Guzman y. American 
Rev Cory 29) Porto, Rico! 3753) eo. «ev. 
Zamorano, 28 Porto Rico 675; Guani- 
ca Centrale v. Colberg, 27 Porto Rico 
628; Colon v. Pou, 27 Porto Rico 275; 
Rosado v. Terrasa, 18 Porto Rico 82. 

S. C.—Wilson v. Kearse, 145 S. C. 
155, 1483 SE-15; Ahrens vy. State Bank, 
3 8S. C. 401. 

S. D.—Citizens’ State Bank v. 
Bailey, 46 S. D. 547, 195 NW 37; 
Woodford v. Kelley, 18 S. D. 615, 101 
NW 1069; Meldrum v. Kenefick, 15 S. 
D. 370, 89 NW 863;. Hermiston v. 
Green, 11 S. D. 81, 75 NW 819; North 
Star Boot, etc., Co. v. Stebbins, 3 S. 
D. 540, 54 NW 593. 

Utah.—Hecla Gold Min. Co. v. Gis- 
born, 21 Uitah 68, 59 PP) 518; Holman 
v. Pleasant Grove City, 8 Utah 78, 30 
P 72; Bullion, ete., Min. Co. v. Eureka 
Hill Minv'Co:, 5) Utah. 3,211 Psb15. 

Wash.—Higashi v. Verstandig, 122 
Wash. 265, 210 P 353; Gilbert v. Mor- 
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Where such an affidavit is required, 


gan Lumber Co., 87 Wash. 293, 151 P 
785; Lee Hong v. Schoenwald, 86 
Wash. 326, 150 P 436; German Ameri- 
can Bank v. Wright, 85 Wash. 460, 
148 P 769, AnnCas1917D 381; Matz- 
ger v. Arcade Bldg., etc., Co., 80 
Wash. 401, 141 P 900, LRAI915A 288; 
Cholokovitch v. Porcupine Gold Min. 
Co., 73 Wash. 48, 1381 P 459; Stocking 
Ve BOYer 10 Wash. (OLD. Latnk soe. 
Butterworth v. Teale, 54 Wash. 14, 
102 P 768, 18 AnnCas 854; Griffith 
v. Ridpath, 38 Wash. 540, 80 P 820; 
Meals v. De Soto Placer Min. Co., 33 
Wash. 302, 74 P 470; Dudley v. Duval, 
29 Wash. 528, 70 P 68; Ernst v. Fox, 
26 Wash. 526, 67 P 258; Olson v: 
Snake River Valley R. Co., 22 Wash. 
139, 60 P 156; Post-Intelligencer Pub. 
Co. v. Harris, 11 Wash. 500, 39°P) 965. 

Wis.—Cook y. Doud, 147 Wis. 271, 
133 NW 40; Thayer v. Jarvis, 44 Wis. 
388; Herrick v. Graves, 16 Wis. 157. 

Wyo.—Luther Lumber Co. v. Shel- 
dahl Sav. Bank, 22 Wyo. 302, 139 P 
433; Chicago, ete., R. Co. v. Pollock, 
16 Wyo. 321, 93 P 847; Kuhn v. Mc- 
Kay, 7 Wyo. 42, 49 P 473, 51 P 205. 

[a] Test of materiality under 
such statutes is whether or not the 
inaccurate allegation might have mis- 
led the opposite party to his detri+ 
ment. Scalpino v. Smith, 154 Mo. A. 
524, 1385 SW 1000. 

[b] RBule applied.—(1) Variance 
between an allegation of complaint in 
an action for water furnished for ‘ir- 
rigation that-the “water was sold and 
delivered” to defendants, and proof 
that it was furnished to defendants at 
cost because of ownership of stock 
in plaintiff company. Imperial Wa- 
ter Co. No. 4 v. Meserve, 62 Cal. A. 
593, 217 P 548. (2) Variance between 
the complaint alleging an agreed 
compensation for services, and proof 
of reasonable value of the services. 
Wells v. Crawford, 23 Colo. A. 103, 
127. Ps 914. (3) Variance between 
complaint, in an action to reform and 
enforce a bond, based on one bond, 
and findings based on two duplicate 
bonds. Makeever v. Barker, 85 Ind. 
A. 418, 154 NE 692. (4) Discrepancy 
between pleading that the purchaser 
of land requested the seller to obtain 
as large a loan as possible, after con- 
tract of sale was executed, and proof 
that the request was made after the 
agreement had been made, but before 
it was reduced to writing. O’Harro 
v. Akey, 98 Kan. 511, 158 P 854. (5) 
Variance between a pleading alleg- 
ing defendants’ ownership and oper- 
ation of a device in an amusement 
park, and proof showing ownership 
and operation in one of the defend- 
ants and another not joined as a de- 
fendant, as partners, and lessees of 
the amusement park company. Mur- 
phy v. Electric Park Amusement Co., 
209 Mo. A. 638, 241 SW 651. (6) Vari- 
ance between a complaint alleging 
that certain services were rendered 
by plaintiff for defendant at the lat- 
ter’s request, and proof that such 
services were rendered with defend- 
ant’s knowledge and consent. But- 
terworth v. Teale, 54 Wash. 14, 102 
P 768, 18 AnnCas 854. 

[c] An error in description of a 
truck sought to be recovered in a re- 
plevin action does not prevent recov- 
ery where defendant does not deny 
plaintiff's ownership of the truck in 
his possession. Higashi v. Verstan- 
dig, 122 Wash. 265, 210 P 353. 

[ad] Cure by opening statement of 
adverse party.—In an action for mon- 
ey had and received by defendant to 
plaintiff's use, where plaintiff’s proof 
showed merely credits on a running 
account without any actual or manual 
transfer of the money, the variance is 
rendered immaterial by an express 
admission by defendant's counsel in 
his opening statement that defend- 
ant received the money and claimed 
the right -to retain it. 
Knight-Petty Mercantile Co., 
250, 223 P 128. 

55. See statutory provisions. 
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a variance not taken advantage of in the manner spe- 
cified is waived.?® Under such statutes it is not 
enough for a party to allege merely that he has been 


misled, but it must be proved to the satisfaction of - 


the court.°* No hard and fast rule ean be prescribed 
for determining whether in a given instance a party 
has actually been misled to his prejudice.°’ Hvery 
case must depend upon its own peculiar facts and 
eircumstances.°? 

Failure to object to evidence upon the ground of 
variance between it and the allegations of his adver- 
sary’s pleadings has been asserted to be the best 
possible evidence that the variance did not mislead 
him to his prejudice.®° 

[§ 1192] (2) Failure of Proof. The rule that no 
divergence of facts proved from those alleged shall 
be deemed material unless the adverse party is mis- 
led to his prejudice in maintaining his action or de- 
fense upon the merits®* has no application where 
there is a failure of proof.®? 

[§ 1193] 4. Application of Rules—a. Bills of 
Particulars®*® and Notices under General Issue.°* It 
has been asserted that the same strictness as to vari- 
ance is not observed in regard to notices of special 
matters under the general issue as in case of special 
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pleas.** And it has been held that items in a bill 
of particulars are not allegata which must be proved 
as laid.6® But the general rule appears to be that a 
substantial departure from the specifications of the 
bill of particulars will constitute a material variance, 
where the adverse party is misled thereby in main- 
taining his claim or defense upon the merits,°* but 
that mere formal and technical variations in the evi- 
dence from the bill of particulars,°* and variances 
which have not misled the opposite party to his preju- 
dice,®® will be disregarded. It has been held that 
the time specified in a bill of particulars need not be 
strictly sustained by the proof.7° The contrary, 
however, has also been held.‘+ A variance in the 
proof from the bill of particulars as to the amount 
claimed by plaintiff is immaterial, provided, it seems, 
the amount proved does not exceed that stated in the 
bill of particulars.*? A bill of particulars cannot en- 
large a cause of action so as to make a variance when 
the. evidence supports the allegations of the com- 
plaint.7* 

[§ 1194] b. Set-Off or Counterclaim.74 The same 
rules apply with respect to variance in case of a set- 
off or counterclaim as in case of a declaration or com- 
plaint.7° A material variance will be as fatal in one 


_ 56. Kan.—Fabac v. St. Louis, etc., Oh.—Toledo v. Willinger, 27 Oh.|{ brooks v. Dinsmore, 27 N. Y. Super. 
ReCos sl Lonkan ss, 237) PA0Llgys Paling ‘Cin, Ct. yal2: 672; Chapman v. Carolin, 16 N. Y- 
v. Insurance Co. of North America, Or.—West v. Eley, 39 Or. 461, 65| Super. 456; Trowbridge v. Didier, 11 
92 Kan. 401, 140 P 886. P 798; Denn vy. Peters, 36 Or. 486, 59} N. Y. Super. 448; Kaplan v. Lanzner, 

Mo.—Bammert v. Kenefick, 261 SW] P 1109; Hill v. Mellon, 3 Or. 542. 193 NYS 2; Gross v. Nitschke, 111 
78; Ridenhour v. Kansas City Cable S. D.—Meldrum v. Kenefick, 15 S.| NYS 511; Foster v. Boston Cent. Nat. 
R. Co., 102 Mo. 270, 183 SW 889, 14 SW] D. 370, 89 NW 8638; North Star Boot, | Bank, 93 NYS 603; Plass v. Weil, 39 
7603 “Missouri> Pac: R.. Co. v.iClark, | etc:, Co. v. Stebbins, 3 S. D. 540, 54 Mise. 777, 81 NYS 299. 


(A.) 268 SW 97; McPike v. Kardell| NW 5938. 
Motorcar Co., (A.) 213 SW 904; Klene 
v. Campbell, (A.) 213 SW 520; Thom- 


as v. Bambrick Bros. Constr. Co., 189 


528, 70 P 68; 
526, 67 P 258; 


Mo. A. 623; 175. SW 258; Moss v. 

Hunter, 188 Mo. A. 391, 174 SW 212; 

Thornton v. American Zinc, etec., Co., 

178 Mo. A. 38, 163 SW 283; Holland | 49 P aS Lyle 4 EADS: 
v. Metropolitan St. R. Co., 157 Mo. 58 B. 


A. 476, 1837 SW 995; Bigham v. Tins- 
ley, 149 Mo. A. 467, 130 SW 506 [op 59. 


RR. Co., 22) Wash. 139, :60 P 156. 
Wis.—Thayer v. Jarvis, 44 Wis. 388. 
Wyo.—kKuhn v. McKay, 7 Wyo. 42, 


Ryan Co. v. Russell, 52 
Mont. 596, 161 +s 307. 
E, Bi Ryan Co. v. Russell, su- 


N. C.—Tobacco Growers’ Co-op. As- 


Wash.—Dudley v. Duval, 29 Wash. | soc. v. Chilton, 190 N. C. 602, 130 SE 
Ernst v. Fox, 26 Wash. | 312. ~ 
Olson v. Snake Valley Or.—Rosenwald vy. Oregon City 


Transportation Co., 84 Or. 15, 163 P 
831, 164 P 189; West v. Eley, 39 Or. 
461, 65 P 798. 
Pa.—Stone v. Stone, 85 Pa. Super. 
; C.—Harrelson v. Sarvis, 


Ss. 39 S. 
C.14,°17_ SE 368, 


adopted 160 Mo. A. 605, 140 SW 1193]; 
Carson v. Quinn, 127 Mo. A. 525, 105 
SW 1088; White v. Farmers’ Mut. F. 
ims. Co, Fie No. A. S905) UL IS We 00: 
Rumbolz v. Bennett, 86 Mo. A. 174. 

Now — Allen ve Bunting, 138 Naw. 2: 
299. 

N. Y.—Place v. Minster, 65 N. Y. 
89; Butler v. Hirzel, 87 App. Div. 
462, 84 NYS 693 [aff 181 N. Y. 520 
mem, 73 NE 1120 mem]; Willis v. 
Orser, 13 N. Y. Super. 322 

Tex.—Brown vy. Sullivan, (Gils Miveo-< 
470, 10 SW 288. 

{al Rule applied.—(1) Motion for 
a new trial on the ground of surprise. 
Fabac v. St. Louis, etc., R. Co., 119 
Kan. 58, 237 P 1019. (2) Motion to 
direct verdict. Kline v. Campbell, 
(Mo. A.) 213 SW 520. 

{[b] A motion for a new trial on 
the ground of surprise is not suffi- 
cient to raise the question of vari- 
ance. Fabac v. St. Louis, etc., R. Co., 
119) Kan. 58,237 elo. 
> 57. Ark.—Molen v. Orr, 44 Ark. 
486. 

Minn.—-Outcault v. Wee, 175 Minn. 
443, 221 NW 682; Blackman v. Wheat- 
on, 13 Minn. 326; Short v. McRea, 4 
Minn. 119. 

Mo.—Rumbolz v. Bennett, 86 Mo. 
A. 174; James v. Hicks, 58 Mo. A. 521. 

N. Y.—Poirer v. Fisher, 21 N. Y. 
Super. 258; Chapman v. Carolin, 16 
NG PTY. Super. 456; Milbank v. Dennis- 
toun, 14 N. Y. Super. 246; Dunn v. 
Durant, 9 Daly 389; Cotheal v. Tal- 
madge, 1 E. D. Smith 573 [aff 9 N. Y. 
551, 61 AmD 716]. 

N. C.—Coore v. Seaboard. Air Line 
R. Co., 152 N. C. 702, 68 SE 210; Mode 
v. Penland, 93 N. CG. 292. 

N. D.—Halloran v. Holmes, 13 N. 
D. 411, 101 NW 310. 


pra. 

60. cay v. Michaels, 73 Cal. A. 
OMS Sik Geos 

61. See supra § 1191. 

62. 
167 Ala. 268, 52S 648. 

Cal.—Gillin v. Hopkins, 28 Cal. A. 
579, 153 P 724. 

Colo.—Union Coal Co. v. Edman, 16 
Colo. 438, 27 P 1060. 

D. C.—H. F. Mandler Co. v. Lewis, 
43 App. 311. : 

Ill. Keime v. Thum, 2388 Ill. A. 519; 
Hauer v. Sampsell, 153 Ill. A. 66. 

Ind.—¢ 174 Ind. 
£36, 9TAN ET 30es Chicago wetc,, Rs Co: 
v. Collins, 82 Ind. A. 41, 142 NE 634, 
143 NE 712; Cool v. McDill, 38 Ind. A. 
621, 78 NE 679. 

JIowa.—Saatoff v. Scott, 103 Iowa 
201, 72 NW 492. 

Ky.—Prestonsburg Coal Co. v. Wal- 
len, 159 Ky. 369, 167 SW 395. 

Mass.—Chapin v. White, 102 Mass. 


139; Hill v. Haskins, 8 Pick. 83; Em- 
erson v. Wiley, 7 Pick. 68. 
Miss.—Chism v. Alcorn, 71 Miss. 
506) oS 3 
Mo.—Gary v. Averill, 12 SW (2d) 
747; Park v. Park, 259 SW 417; Beck 


v. Ferrara, 19 Mo. 30; Casey v. Don- 
ovan, 65 Mo. A. 521; Clark’ v. Clark, 
59 Mo. A. 5382; Wesby v. Bowers, 58 
Mo. A. 419; Haughey Livery, ete., Co. 
v. Joyce, 41 Mo. A. 564. 

Mont.—Knuckey v. Butte Hlectric 
R. Co., 41 Mont. 314, 109 PB 979; For- 
sell v. Pittsburgh, etc., Copper Co., 
38 Mont. 403, 100 P 218. 

Nebr.—Hofmann v. Tucker, 58 
Nebr. 457, 78 NW 941. 

N. Y.—Bradshaw v. Mutual L. Ins. 
Co., 205 N. Y. 467, 98 NE 851; Rosen- 
feld v. Central Vermont Igy Olona ibibik 
App. Div. 371, 97 NYS 905; Rose- 


Tex.—Southern Surety Co. v. Mar- 
tin, (Civ. A.) 16 SW (2d) 929. 

Wash.—-McLachlan v. -Gordon, 86 
Wash. 282, 150 P 441; Hartman v. 
Belden, 38 Wash. 655, 80 P 806. 

Wyo.—Chicago, etc., Ry Coane eos 
lock, 16 Wyo. 321, 93 P 847; Kuhn v. 
McKoy, 7 Wyo. 43, 49 P 473) 51 2 205. 

Failure of proof and variance dis- 
tinguished see supra § 1187. 

63. Bill of particulars generally 
see supra §§ 885-918. 

64. Notice under vera issue 
generally see supra § 322 

65. Manion v. Creigh, 37 Conn. 462. 

66. Moline Water “Power, etce seo: 
ys Nichols, 26 Ill. 90; Vidal v. Clarke, 

ESE GC am 359; Cregier v. Smyth, 28 
& C. LL. 298; Davis v. Hunt, 18 Sure! 
L. 412. 

67. Ross v. Preferred Acc. Ins. Co., 
28 Hawaii 404; Flynn v. Manhattan 
R. Co., 1 Mise. 188, 20 NYS 652. 

68. Collins v. Beecher, 45 Mich. 
436, 8 NW 97; Hoag v. Weston, 10 NY 
CivProc 92, 1 NYSt 584. 

69. Mason vy. Scio Fractional 
School Dist. No. 1, 84 Mich. 228; Al- 
len v. Bunting, 18 N. J. L. 299; Sea- 
man Vv. Gow, Li) INI Ye Super. arc 
Smith v. Hicks, 5 Wend. (N.-Y.) 4 
ee v. Gilbert, 3 Wend. (N. Y> 


70. Maxwell v. Devalinger, 18 Del. 
504, 47 A 381; Levy v. Gillis, 17 Del. 
119, 39 A 785. 
fie Quin v. Astor, 2 Wend. (N. Y.) 


BUG 
eo Edwards v. Ford, 18 S. Cc. L. 


73. Sichel v. Baron, 96 NYS 186. 

74. Plea purely defensive as ba- 
sis for gy pre ae judgment see Judg- 
ments § 9 

75. ete v. Nichols, 22 Ark, 244. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1194-1197] 


case as in the other.7® Likewise a variance between a 
set-off alleged and the proof is immaterial where 
plaintiff is not misled to his prejudice,’* or where the 
departure is not upon any issue essential to the set-off 
It has been held that matter 
pleaded as a counterclaim may be sustained as a set- 


or counterelaim.7® 


off if proved at the trial.7® 


[§ 1195] c. Allegations under Videlicet. 
licet is used frequently to show the express purpose 
of the pleader to leave the matters stated thereunder 
uncertain,*®® and when a videlicet is followed by that 
which is immaterial and unnecessary, the matter so 
laid need not be strictly proved.*! 
when matters alleged under a videlicet are not essen- 
tial and material that the party is relieved from the 
necessity of proving them strictly.’2 


PLEADING 


Ae 
pleadings.*° 


[§ 1197] e. Parties. 
with the pleading with respect to the parties for and 
against whom the claim or defense sought to be es- 
tablished exists.*°® 
in the evidence where a claim or defense for or 
against one party is alleged and the proof is of a 
claim or defense for or against another.®* 
a substantial departure also where joint liability is 
alleged and several liability is shown by the evi- 
dence ;** or, conversely, where several liability is al- 


A vide- 


But it is only 


Material mat- 


ters must be proved with equal strictness whether laid 


76. Ark.—Rotan v. Nichols, | su- 
pra. 
Iowa.—Bradley ~ v. 158 


Goetsche, 
Iowa 77, 1388 NW 823. 
Minn.—Downs v. Finnegan, 58 
Minn. 112, 59 NW 981, 49 AmSR 488. 
Mo.—Ruth v. McPherson, 150 Mo. 
A. 694, 131 SW 474. 
Tenn.— Henry v. Valker, 11 Heisk. 


194. 

77. Bevens v. Barnett, (Ark.) 22 
SW 160. 

78. Hibner v. Short, (Mo. A.) 189 
SW_ 583 

79. Tawrence v. Vilas, 20 Wis. 381. 


80. Central Lumber, etc., Co. v. 
McClure Lumber Co., 180 Ala. 606, 
61 S 821; Kilgore v. Shannon, 6 Ala. 
A. 537, 60 S 520; Brown v. Berry, 47 
Ill. 175; Manteno v. Surprenant, 210 
Ill. A. 438; Columbian Three Color 
Co; vy. 4ttna, Ll: Ins Co,,, 183 111 Ac 
384; Chicago Terminal Transfer R. 
Co. v. Young, 118 Ill. A. 226. See al- 
so supra § 9 

gl. U. S—St. Charles v, Stookey, 
154 Fed. 772, 85 CCA 494 

Ala.—Ray v. Summerlin, 211 Ala. 
334, 100 S 482; Hill Grocery ‘Conrv: 
Caldwell, 211 Ala. 34, 99 S 354; Cen- 
tral of Georgia R. Co. v. Teasley, 187 
Ala. 610, 65 S 981; Williams v. Shows, 
187 Ala. 132, 65 S 839; Central Lum- 


ber, etc., Co. v. McClure Lumber Co., 
180 Ala. 606, 61 S 821; Pollack v 
Gunter, 162 Ala. 317, 50 S 155; Al. 


exander vy. Woodmen of the World, 
161--Ala. 561, 49-S 883; Kilgore v. 
Shannon; 6° Ala. A. 537,, 60.S' 520. 

D. C.—-Washington, etc., UMC On. 
Patterson, 9 App. 423. 

Il].—Collins v. .Chicago Sanitary 
Dist., 270 Ill. 108, 110 NE 318; Trench 
v. Hardin County Canning Co., 168 
Ill. 135, 48 NE 64 [aff 67 Ill. A. 2691; 
Long v. Conklin, 75 Ill. 32; Brown 
v. Berry, 47 Ill. 175; Prescott v. Guy- 
eG e oe tle soles Shank v. Modern 
Woodmen of America, 213 Ill. A. 506; 
Manteno v. Surprenant, 210 Ill. is 
438; Dennis v. Jones, 201 Ill. A. 103; 
Erickson v. Svete, 200 Ill. A. 151; Mar- 
tin v. Chicago, etc., Transit Co., 194 
Tll. A. 480; Pumphrey v. Giggey, 150 
Ill. A. 473; Rose v. Mutual L. Ins. Co., 
144 Ill. A, 434; Chicago Terminal 
Transfer Co. v. Young, 118 Ill. A. 226; 
Peoria Star Co. v. Steve W. Floyd 
Special Agency, 115 Ill. A. 401; Galt 
AO Sie BL) eA. 

Minn.—State v. Heck, 23 Minn. 549. 

Miss.—Sullivan v. State, 67 Miss. 
346,. 7.8275. ae 

W. Va.—Culp v. Virginian R. Co., 80 
W. Va. 98, 92 SE 236. 

Bachelor, 3 


Ala.—Pharr  v. 
Ala. 237. 
Ill.— Luka v. Behn, 225 Ill. A. 105. 


Mass.—Thompson Vv. Crocker, 9 
Pickios: 

Mich.—Lothrop y. Southworth, 5 
Mich. 436. 


N. J.—Rollins vy. Atlantic City R. 
€o.; eS ee id tin Pees hae 

N. Y.—Gleason v. McVickar, 7 Cow. 
42. 


Va.—tTaylor v. Alexandria Bank, 5 
Leigh (32 Va.) 471. ce 
Eng.—Bynner y. Russell, 1 Bing. ‘23, 


8 ECL 383, 130 Reprint 10. 
83. Ala.—U. S. Health, etec., Ins. 
Co. v. Savage, 185 Ala. 232, 64 S 340. 
Seater AE AAO v. Osborne, 8 Conn. 


psp l@—Dawkins v. Smithwick, 4 Fla. 


Ill.—Frank v. Morris, 57 Ill. 138, 
11 AmR 4; Coffin v. Greer College of 
Motoring, 248 Tll. A. 585; Luka v. 
Behn, 225 Ill. A. 105; Schiller v. Mad- 
den, 190 Ill. A. 624. 

in v. Pennington, 32 Me. 


78. 

Mo.—Schlatter vy. Rector, 1 Mo. 286. 

N. Y.—Gleason v. MecVickar, 7 Cow. 
42; Vail v. Lewis, 4 Johns. 450, 4 
AmD 255. 

Vt.—Clark v. Employer’s Liability 
Assur. Co., 72 Vt. 458, 48 A 639; Der- 
ragon v. Rutland, 58 Vt. 128, 3 A 332; 
Ladue v. Ladue, 16 Vt. 189. 

Sper At Bank v. Reynolds, 
24 UAE Q: 381. 

[a] Despulation of written instru- 
ment must be proved even where laid 
under a_videlicet. Watson v. Os- 
borne, 8 Conn. 363. 

84. Spa ene v. Bessolo, 87 Cal. A. 
it 262 P 6 

(ae St aatea sa es Ameri- 
aes Lumber Co., 295 F 


etc., Co., 216 Ala. 567, 114 S 130; 

tral of "Georgia R. Co. Ve Isbell, 

Ala. 469, 73 S 648. 
Alaska.—Greenland v. Mitchell, 3 


Cen- 
198 


Alaska 271. 
er a v. Smith, 10 La. Ann. 


Miss.—New Orleans, etc., R. Co. v. 
Echols, 54 Miss. 264. 

Mo.—Evans v. Evans, 52 SW 12. 

N. Y.—Gordon v. Wyness, 169 App. 
Div. 659, 155 NYS 162; :Chester v. 
Jumel, 2 Silv. Sup. 179, 181,-5 NYS 
823; Evans v. Ascher Detective Agen- 
Cy, 1etc., 87 Mise. 5300;7150) INXS 20; 
Brusie v. Peck, 16 NYS 648 [rev on 
peace grounds 135 N. Y. 622, 32 NH 
6 


J 

S$. D.—Laird-Norton Co. v. Herker, 
6 S. D. 509, 62 NW 104. 

Tex,—Lee v. Boutwell, 44 Tex. 151. 

Va.—Levine v. Levine, 144 Va, 330, 
132 SE 320. 

Wash.—Sterrett v. Northport Min, 
ete, Co., 30 Wash. 164, 70 P 26 

[a] Illustration.—Where steintite 
sued for the return of one thousand 
dollars alleged to have been ad- 
vanced to defendant corporation, but 
proved the advancement of five hun- 
dred dollars only, defendant was not 
entitled to a dismissal on the merits. 
Evans vy. Ascher Detective Agency 
and New York Harbor Patrol, 87 
Misc. 300, 150 NYS 21. 

86. Ala.—Smith v. Causey, 28 Ala. 
655, 65 AmD 372. 

Cal.—Walsworth v. Johnson, 41 
Cal 61: 

Ga.—Commercial Bank vy. Tucker, 
94 Ga. 289, 21 SEH 507; Rome R. Co. 
v. Sullivan, 25 Ga. 228. 

Ill.—Corn Planter Refining Co.: v. 
Jenkins, 217 Ill. A. 139. 

Iowa.—Proctor v. Reif, 52 Iowa 
592, 3 NW 618. 


[49 C.J.] 813, 


under a videlicet or not.83 

[§ 1196] d. Nature and Extent of Relief Claimed. 
A material variance does not result from the fact that 
the proof shows that a party is entitled to other®4 
or to greater or less relief than that claimed in his 


The proof must correspond 
There is a substantial departure 


There is 


Mass.—Lincoln v. Shaw, 17 Mass. 
410; Dyer v. Stevens, 6 Mass. 389. 

Nebr.—Thompson vy. Stetson, 15 
Nebr. 112, 17 NW 368. 

IN OX: j shall, 21 N. 
Y. Super. 22; Buellesbach v. Sulka, 94 
NYS 1; Wyckoff v. Union L: & T. Co., 
11 NYS 423; Travis v. Tobias, 8 How 
iDioeor ; 

S. C:+Huggins v. Watford, 38 S. C. 
504, 17 SE 368; Simkins v. Montgom- 
ery, 10 S..C.. L: 589. 

S. D.—Anderson vy. Alseth, 6 S. D. 
566, 62 NW 435. 

Tex.—Bowden v. Robinson, 4 Tex. 
Civ. A. 626, 23 SW 816. 

Vt.—Murdock v. Hicks, 49 Vt. 408. 

Va.—Supreme Lodge K. P. v. Wel- 
ler, 98 _ Va. 605; 25.SE 891. 

87. U.S.—Sovereign Bank of Can- 
ada v. Stanley, 176 Fed. 743. 

Cal.—Christian College v. Hend- 
ley, 49 Cal. 347. 

Ga.—McCrary v. Henry, 12 Ga. A. 
429, 76 SEH 1082; Myers v. Hook, 11 
Gan Act tite OSE aoSon 
. Nebr.—Thompson y. Stetson, 15 
Nebr. 112, NW 368. 

N. Y.— Wyckoff VenUnion) En &aT. 
Cog tie IN 48 | £4273: 

Pa.—Pursel v. Reading Iron Co., 
236 Pa. 79, 84 A 659. 

Va eme Lodge K. P. v.. Well- 
er, 93 Va. 605, 25 SE 891. 

[a] Illustrations. — (1) Where 
plaintiff sought to recover the value 
of certain ostrich feathers, alleged 
to have been deposited with defend- 
ant’s testator in a fiduciary capacity, 
proof that the transaction was with 
a firm of which testator was a mem- 
ber would constitute a fatal variance. 
Sovereign Bank of Canada v. Stanley, 
176 Fed. 748. (2) Where a suit is 
brought in the name of an adminis- 
tratrix on a contract, and thereafter 
an amended statement is filed setting 
out a later agreement, and the cause 
of action is declared to be in the heirs 
and not in the administratrix, the ac- 
tion cannot be sustained by evidence 
of the earlier writing showing that 
defendant had failed to comply with 
its terms. Pursel v. Reading Iron Co., 
236 Pa. 79, 84 A 659. 

88. Ala. —Harris v, Sanders, 186 
Ala. 350, 65 S 136; Handley v. Shaf- 
fer, 177 ‘Ala. 636, 59S 286; Smythe v. 
Dothan Fay., etc., Co., 166 Ala. 253, 
52.8 398; Lord v. Calhoun, 162 Ala. 
444, 59 S 402; Stevenson v. Whatley, 
161 Ala. 250, 50 S 41; Redmond v. 
Louisville, etc., Re (Co. ; 64a Alasisiy, 
45 S 649; Henry v. Carlton, 113 Ala: 
636, 21 S 225. 

Del. —Dussoulas v. Thomas, 22 Del. 
165 Av590% 

Fla.—Rentz v. Live Oak Bank, 61 
Fla. 403, 55 S 856 

Me.—Davis v. Caswell, 50 Me. 294. 

Mass.—lLee_ v. Blodget, 214 Mass. 
374, 102 NE 67. 

Pa.—Gilfillan v, King, 239 Pa. 395, 
86 A 925. 

122 Va. 


Va.—Friedlin v, 
521, 95 SE 432. 

Wy Soa Bae Ee Ay tanta 15 Wyo. 109, 
87 P 434, 89 P 466. 

[a] Fact that defendants filed 


Crockin, 


814 [49 C.J.] 


leged and joint liability only is proved;®® but depar- 
tures of this character in the evidence are not in all 
Where a cause of action as alleged and 
proved is personal against a party, allegations de- 
seriptive of his representative capacity may be dis- 


eases fatal.?° 


regarded.°1 
[§ 1198] f. Title or Interest. 


proof is of an equitable title.®* 


joint answer does not preclude them 
from taking advantage of fact that 
proof did not establish the joint lia- 


bility charged in the complaint. 
Mace v. Stoner, 15 Wyo. 109, 87 P 
434, 89 P 466. 


89. Brown v. Wolfe, 119 App. Div. 
777, 104 NYS 573; Rich v. Wright, 57 
App. Div. 236, 68 NYS 122. 

90. See Judgments §§ 64-78 

91. Albany Brewing Co. v. Barck- 
ley, 42 App. Div. 335, 59 NYS 65. 

[a] Where action is brought 
against defendant as treasurer of a 
certain county, the words are descrip- 
tive of his position, and, if the cause 
of action alleged and proved is per- 
sonal against him, they may be dis- 
regarded. Albany Brewing Co. v. 
Barckley, 42 App. Div. 335, 59 NYS 65. 


92. Ill.—Gridley v. Bloomington, 
68 Ill. 47; Coal Run Coal Co. v. Giles, 
49 Ill. A. 585 

La.—Drew v. Attakapas Mail 


Transp. Co., 26 La. Ann. 306; Shaw 
v. Noble, 15 La. Ann. 305. 

Mich.—-Hubbard v. Long, 105 Mich. 
442, 63 NW 644. 

Mo.—Deickman v. McCormick, 24 
Mo. 596. 

N. C.—Faulk v. Thornton, 108 N. C. 
314, 12 SEH 998; Southerland v. Jones, 
DING. eat; 

et .—Satchell v. Doram, 4 Oh. St. 
5 

Vt.—Higgins v. Farnsworth, 48 Vt. 

512. 
sUNSS: 


eke S.—Moore v. 
1 

{a] Ownership and occupation.— 
In an action for damages growing out 
of the condition or manner of using 
certain premises, an allegation of de- 
fendant’s ownership and occupation 
of premises is not proved by evi- 
dence that they were occupied by his 
lessees. Gridley v. Bloomington, 68 
Ill. 47; Coal Run Coal Co. v. Giles, 49 
Til. A. 585: 

[b] Possession by landlord is not 
proved by showing possession by a 
tenant for years in an action for ob- 
structing a right of way, alleged to 
be in plaintiff’s possession. Higgins 
v. Farnsworth, 48 Vt. 512. 

[ce] Ownership of stock.—An alle- 
gation that defendant owned certain 
shares of stock is fatally variant 
from proof that the shares were 
owned by a corporation of which de- 
fendant was an officer. Hubbard v. 
Long, 105 Mich. 442, 68 NW 644. 

93. Smith v. Merchants’ Despatch 
Transp. Co., 45 Iowa 705; Caldwell v. 
Bruggerman, 4 Minn. 270; Graney v. 
Berrie, 31 App. Div. 285, 52 NYS 775; 
Langford v. Oklahoma State Bank, 
109 Okl. 82, 234 P 744. 

{a] Thus (1) proof of ownership 


Hannan, 


A material vari- 
ance may be predicated upon a substantial departure 
in the proof from the allegations of the pleadings 
with respect to title or interest in property.°®? 
the basis of a material variance, however, the differ- 
ence between the allegation and the proof must be 
substantial,®* and the allegations themselves must be 
essential to the claim or defense relied on.°* 
been held that there is a substantial departure where 
absolute title or entire interest is alleged and a less 
interest is shown;®® where entire ownership is al- 
leged and an undivided joint or common interest is 
proved;°° and where a legal title is alleged and the 
Proof of possession 
by a tenant at will has been held to support an alle- 
gation of possession by the landlord. 


PLEADING 


action.°® 


self.4 


To be 
of title by gift.* 


It has 


supports an allegation of ownership 
by assignment. Smith v. Merchants’ 
Despatch Transp. Co., 45 Iowa 705. 
(2) An allegation of ownership in 
plaintiff is sustained by evidence that 
plaintiff and his wife held the proper- 
ty by entireties. Graney v. rae te 31 
App. Div. 285, 52 NYS 775. (3) #& 
tition, in an action wherein plaintiff's 
capacity to sue was designated as 
that of trustee, is not at variance 
with proof of a written contract in 
which he was designated as owner 
on showing that there was subse- 
quent modification of the written con- 
tract by an executed oral agreement 
between the parties thereto and oth- 
ers, and that pursuant thereto plain- 
tiff became the trustee of such oth- 
er parties to see that the modified 
contract was performed. Langford 
v. Oklahoma State Bank, 109 Okl. 82, 
234 P 744. 

94. Ariz.—Oliver v. Dougherty, 8 
Ariz) 65, 681.755 33 

Tl.—Russell v. Whiteside, 5 Ill. 7. 
2 eee v. Tincher, 39 Iowa 

Se NA ea ae a: Arrington, 114 
N. NG 116,.19 SE 2 

Tex.—Watts v. a eee eed Be aes 35 i 

95. Ala.—Winter v. Merrick, 69 
Ala. 86. 

Ill.—Lyon v. Kain, 36 Ill. 362. 

Iowa.—Smith v. Runnels, 97 Iowa 
55, 65 NW 1002. 
poten. a2 Wnerson Vv. Atwater, 7 Mich. 

Nebr.—Randall v. Persons, 42 Nebr. 
607, 60 NW 898. 

Pa.—Campbell vy. Wasserman, 9 Pa. 
Co. 381. 

Tex.—Texas, etc., R. Co. v. Oates, 
2 Tex. A. Civ. Cas. § 618. 

96. AXtna L. Ins. Co. y. Penn, 4 
OhNPNS. 97; Galveston, etc., R. Co. 
v. Becht, (Tex. Civ. A.) 21 SW 971; 
Missouri Pac. R. Co, v. Teague, 2 Tex. 
A. Civ. Cas. § 780; Gulf, ete, R. Co. 
Vv. Watt,-2) Tem MAY -Civi "Cas. $0774, 

S77. pALaApaima, | COM mr Vuln OOnin Vs 
Brainard, 35 Ala. 476; Stuart v. Low- 
ry, 49 Minn. 91, 51 NW 662; Merrill 
v. Dearing, 47 Minn, 1387, 49 NW 693; 


Tarpey v. Deseret Salt Co., 5 Utah 
206,, 14° B71 838; 

98. Sumner v. Tileston, 7 Pick. 
(Mass.) 198. 

99. Meaney v. Kehoe, 181 Mass. 
424, 63 NE 925. 

1. Oligarchy Ditch Co. v. Farm 


Inv. Co., 40 Colo. 291, 88 P 443. 

2. Zeigler v. Creditors, 49 La. Ann. 
144, 21 S 666. 

3. Davis v. Leeper, 56 SW 712, 22 
KyL 116. 

4. McNally v. McAndrew, 98 Wis. 
62,73 NW Bib: 


[§§ 1197-1199 


Allegation of injury to plaintiff’s property is satis- 
fied by proof of any interest sufficient to support the 


Source of title need not be proved strictly as al- 
leged where the ultimate fact in issue is the title it- 
Thus it has been held that there is no material 
variance between a title alleged to have been acquired 
by purchase and proof of a title by subrogation and 
payment,” or between an allegation of title by in- 
heritance and proof of title by possession,* or be- 
tween the allegation of title by purchase and proof 


It has been held, however, that the 


source of title must be strictly proved where it is 
put in issue by the pleadings.® 

[§ 1199] g. Matters of Description. As a general 
rule every allegation which is descriptive of the 
identity of that which is legally essential to the claim 
or defense alleged must be proved as alleged.® 
a material variance cannot be predicated upon a de- 
parture even in matters of description, if not such as 
to create uncertainty in the identity of the subject 
matter deseribed.? It has been asserted that no pre- 


But 


5. Nicholls v. His Creditors, 9 Rob. 
(La.) 476; Delogny v. Smith, 3 La. 
418; Utassy v. Giedinghagen, 132 Mo. 
53, 33 SW 444. 

6 U. S.—Sheehy v. Mandeville, 7 
Cranch— 208,03 Led. 93175 2e0h Sy ave 
Stafford, 27 F. Cas. No. 16, 372, 2 Paine 


pe- | 525. 


Ala.—Central of Georgia R. Co. v. 
Isbell, 198 Ala. 469, 73 S 648; Prest- 
wood v. McGowan, 148 Ala. 475, 41S 


779; Gibson v. Clark, 132 Ala. 370, 
31 S 472; Conrad v. Gray, 109 Ala. 
130, 19 S 398; Stewart v. Tucker, 106 


Ala. 319, 17 S 385; Wilkinson v. King, 
81 Ala. 156, 8 S 189; Gilmer v. Wal- 
lace, 75 Ala. 220; Dill v. Rather, 30 
Ala. 57; Smith v. Causey, 28 Ala. 655 
65 AmD 372; Forward v. Marsh, 18 
ae 645; Pharr vy. Bachelor, 3 Ala. 

Del.—Randel v. Wright, 1 Del. 34. 
sca teat v. Doggett, 6 Fla. 

Ill—Wabash Western R. Co. v. 
Friedman, 146 Ill. 583, 30 NE 353, 34 
NE 1111; Beaver v. ‘Slanker, 94 Ill. 
175; Jacksonville, eles: WR. Conve 
Brown, 67 Ili. 201; Spangler v. Pugh, 
21 Til. 85, 74 AmD 77. 

Kan.—Clark vy. Ellithorpe, 7 Kan. 
A. 337, 51 P 940. 


Mass. Bangs v. Snow, 1 Mass. 181. 
hee Y.—Alder vy. Griner, 13 Johns. 
jp Tenn—Morelock v. Barnard, 2 SW 

Tex.—Terry, v. Hooker, (Civ. A.) 


37 SW.233. 

Vt. —Derragon v. Rutland, 58 Vt. 
128, 3 A 332; Gates v. Bowker, 18 Vt. 
23; Allen v. Goff, 13 Vt. 148. 

Eng. —Mostyn y. Fabri rea 
161, 98 Reprint 1021. 

7. U. S.—Hoge v. Magnes, 85 Fed. 
355, 29 CCA 564. 
Whittaker, 55 


Ark. —Stallings v. 
Ark. 494, 18 SW 829. 
Wells, ete., Co., 28 
Cal. 263. 
ee v. McLeod, 19 Colo. 465, 
Ga.—Whitlock v. Crew, 28 Ga. 289. 
Ill.—Plumleigh v. Cook, 13 Ill. 669. 
Ind.—Ross v. Thompson, 78 Ind. 
90; Brown v. Markland, 22 Ind. A. 
652, 53 NE 295; Goodbub vy. Scheller, 
3 Ind. A. 318, 29 NE 610. 
aa —McClean v. Lillard, 1 Bibb 
Me.—Bates v. Androscoggin, etc., R. 
Co., 49 Me. 491; Dodge vy. Barnes, 31 
Me. 290. 
Mich.—Lee v. Wisner, 88 Mich. 82. 
N. J.—Bay v. Cook, 22 N. J. L. 348. 
Or.—Baker v. State Ins. Co., $1 
Or. 41, 48 P 699, 65 AmSR 807. 
Tex.—Thompson v. Dunn, 44 Tex. 
88; MelIlhenny v. Planters’, etc., Nat 


Cowp. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


De <2 
1 ae 
, v 
a © 


§§ 1199-1202] 


cise rules can be laid down according to which it can, 
in all cases, be determined whether allegations are 
Much depends upon particular cir- 
cumstancees,® the nature of the averment itself,t® and 
the subject to which it is applied. 

Allegations of time are ordi- 
narily immaterial, and need not be proved as Jaid.*? 
Such allegations, however, may become material, 
when descriptive of the subject of the action.t* 
Proof that the cause of action relied upon arose after 
the date when the action was commenced is fatal to 
the right to recover thereon.'* The fact that an aver- 


descriptive.® 


[§ 1200] h. Time. 


Bank, (Civ. A.) 46 SW 282; Ellis v. 
Bonner, 7 Tex. Civ. A. 539, 27 SW 
687; Halbert v. Carroll, (Civ. A.) 
25 SW 1102;° Murat v. Micaud, (Civ. 
A.) 25 SW 312; Bakin v. Home Ins. 
Co., 1 Tex. A. Civ. Cas. § : 

Wash.—Griffiith v. Maxwell, 20 
Wash. 403, 55 P 571; Post-Intelligen- 
cer Pub. Go. v. Harris, 11 Wash. 500, 
39) P"965. 

Wis.—Eastman v. Bennett, 6 Wis. 


232. 

8. Hewitt v. Pere Marquette R. 
Co., 171 Mich. 211, 1837 NW 66, 41 LRA 
NS 635. 

9. Hewitt v. Pere Marquette R. 
Co., supra. 

10. Hewitt v. Pere Marquette R. 
Co., supra. 

11. Hewitt v. Pere Marquette R. 
Co., supra. 

12. Ala.—Ray v. Summerlin, 211 


Ala. 334, 100 S 482; Central of Geor- 
gia R. Co. v. Teasley, 187 Ala. 610, 65 
S$ 981; Williams v. Shows, 187 Ala. 
132, 65 S 839; Pollack v. Gunter, 162 
Alan Salle DOr Sot DD.) Alexander t \v. 
Woodmen of the World, 161 Ala. 561, 
49 S 883; Central of Georgia R. Co. v. 
Simons, 150 Ala. 400, 43 S Fe South. 
ern R. Co. v. Taylor, 148 Ala. 42S 
625; Manchester F. Assur. oa Vv. 
Feibelman, 118 Ala. 308, 23 S 759; 
Kilgore v. Shannon, 6 Ala. A. 537, 60 
520. 

eal: —Rosenberg v. Pimental, 133 
Cal. 302, 65 P 620; Stockton Com- 
bined Harvester, ete., Works v. Glens 
Palis*ins.“Co# 121 Cal? 16%4"53) P 565; 
Bancroft Co. v. Haslett, 106 Cal. 151, 
39 P 602; Thomas v. Jameson, 77 Cal. 
Se Le Pe eT, 

Conn.—Hubert v. New York, etc., 
R. Co., 90 Conn. 261, 96 A 967; She- 
linsky v. Foster, 87 Conn. 90, 87 A 
35, AnnCas1914C 1007. 

Ga.—Augusta, etc., 

Elmurry, 24 Ga. 75. 

_ Ill—Collins v. Chicago Sanitary 
Dist., 270 Ill. 108, 110 NE 318; Mar- 
tin v. Chicago, etce., Transit Co., 194 
Ill. A. 480; Peoria Star Co. v. Steve 
W. Floyd Special Agency, 115 Ill. A. 
401; Galt v. Woliver, 103.Ill. A. 71; 
Trench v. Hardin County Canning 
Co., 67 IH. AS26935" St.. Louis, etc., R 
Co. v. Winkelmann, 47 Ill. A. 276. 

Ind.—Pheenix Mut. L. Ins. Co. v. 
Hinesley, 75 Ind. 1. 

Iowa.—Carrier v. Bernstein, 104 
Iowa 572, 73 NW 1076; Byington v. 
Bradley, 11 Iowa 78. 

Kan.—Russell v. Bradley, 47 Kan. 
438, 28 P 176; Campbell v. Reese, 8 
jan. A. 518,56 P 543. 

Ky.—Gentry v. Doolin, 1 Bush 1. 

La.—Buquoi v. Hampton, 6 Mart. 
N. S. 8; Pigeau v. Commeau, 4 Mart. 
N. S. 190; Tutwiler Coal, ete., Co., 
Ltd. v. Duclaux, 7 La. A. (Orleans) 
491. 

Mass.—BElliott v. Worcester Trust 
Co., 189 Mass. 542, 75 NE 944; Carter 
vy. Franklin Tel. Co., 109 Mass. 161; 
Little v. Blunt;'\16 Pick!’ 359; Perry 
v. Botsford, 5 Pick. 189. 

Minn.—Pennington v. Roberge, 122 
Minn. 295, 142 NW 710; Erickson v. 
Schuster, 44 Minn. 441, 46 NW 914. 

Mo.—Reeves v. Larkin, 19 Mo. 192. 

Nebr.—Smith v. Lorang, 87 Nebr. 
ah, a NW 873. 

M.—Fleischer v. Waas, 29 N. M. 
80, ets P 343; Goesling v. Gross, 15 
N. M. 721, 113 P 608. 


R. ‘Coy vi.) Me- 


PLEADING 


> ob ¢; 
leged. 


N. Y.—Williams v. Freel, 99 N. Y. 
666, 2 NE 54; Lyon v..Clark, 8 N. Y. 
148, Seld. 73 [aff 1 EB. D. Smith 250]; 
Hoes v. Third Ave. R. Co., 5 App. Div. 
151, 39 NYS 40; Reynolds Card Mfg. 
Co. v. New York Bank Note Co., 91 
Hun 463, 36 NYS 756 [aff 157 N. Y. 
687, 51 NE 1093]; James v. Work, 70 
Hun 296, 24 NYS 149; Hall v. Rob- 
erts, 683 Hun 473, 18 NYS 480; Zor- 
kowski v. Zorkowski, 26 N. Y. Super. 
613; Lyons v. Miller, 10 Misc. 43, 30 
NYS 8382 [rev on other grounds 10 
Mise. €53,.31 NYS 795]1;. Schuler. v. 
Phirds:A vez: Rs» Co: £ Mise; 351; 20 
NYS 683; Duncan v. Ray, 19 Wend. 
530; Stewart v. Eden, 2 Cai. 121, 2 
AmD 222. 

Okl.—Davis v. Kelley, 96 Okl. 11s 
249 P 923;-. Missouri, etc., R. Co 
Diamond, 48 Okl. 424, 150 P U5, 178 
[quot Cye]. 

Or.—Jones Land, etc., Co. v. Sea- 
well, 90 Or. 236, 176 P 186; Delsman 
v. Friedlander, 40 Or. 33, 66 P 297. 

Pa.—Stout v. Rassel, 2 Yeates 334. 

S. C.—Beck v. Pearse, 17 S. C. L. 
154; Degraffinreid vy. Mitchell, 16 S. 
CoS 7: 

Tenn.—Heggie v. Hayes, 141 Tenn. 
219, 208 SW 605, 3 ALR 150. 

Tex.—Rockwell First Nat. Bank v. 
Stephenson, 82 Tex. 435, 18 SW 583; 
St. Louis, etc,, R. Co. v. Evans, 78 
Tex. 369, 14 SW 798; East Line, etc., 
RCo, tw.. Scott, 72) 'Texy (70,10 SW 
99, 13 AmSR 758; Texas, etc., R. C 


v.97 Virginia, ~ARanch, jete:, Cor, 7 SW 
341; Gulf, ete., R. Co. v. Witte, 68 
Tex. 295, 4 SW 490; Texas, etc., R. 


Co. v. Weems, (Civ. A.) 184 SW 1103; 
Hunstock v. Roberts, (Civ. A.) 55 SW 
514; Kennard vy. Withrow, (Civ. A.) 
28); SW 226; St. Louis, ete, R. Co. v. 
Hdwards, 3 Tex. A. Civ. Cas. § 342; 
ues v. Simkins, 2 Tex. A. Civ. Cas. 


Utah.—Beason v. Western Meat Co., 
40 Utah 398,.124 P 335;.) Brown: v. 
PCBS: 4 Utah 292,°9. P5738, Lee 
12: 

Eng.—Phillips v. Shaw, 4 B. & Ald. 
435, 6 ECL 549, 106 Reprint 996; Cox- 
on v. Lyon, 2 Campb. 307 note, 170 Re- 
print 1165. 

13. U. S.—Eastman v. Bodfish, 8 
F. Cas. No. 4,255, 2 Robb Pat. ‘Cas. 
72, 1 Story 528. 

Ga.—Georgia Cent. R. Co. v. Si- 
mons, 150 Ala. 400, 43 S 7381. 

Ind.—Ellis v. Ford, 5 Blackf. 554. 

Ky.—Bannister v. Weatherford, 7 
B. Mon. 271. 

La.—Riley v. Wilcox, 12 Rob. 648. 

Mich.—Hewitt v. Pere Marquette 


R. Co., 171 Mich. 211, 1837 NW 66, 41 
LRANS 685. f 
oa H.—Drown v. Smith, 3 N. H. 


Oh.—Hough vy. Young, 1 Oh. 504. 
Pa.—Jordan v. Cooper, 3 Serg. & R. 


564. 

Tex.—English v. Ft. Worth, (Civ. 
A.) 152 SW 179. 

Wis.—Paine v. Trumbull, 33 Wis. 
164. 

[a] Tllustration.—The time of the 


negligent act of a railroad company 
setting a fire which destroyed the 
property of another must be proved 
as alleged in an action for the loss, 
and the variance between a declara- 
tion alleging the setting of a fire on 
a designated date in a month, and 
the testimony of witnesses unable to 
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ment is made by continuando?® as to date does not 
change the materiality or immateriality of dates.*® 

[§ 1201] i. Place. Ordinarily allegations of place 
are immaterial and need not be proved strictly as al- 
But place sometimes becomes material as 
constituting matter of essential deseription, in which 
case a material variance may be predicated upon a 
departure in the evidence from the place alleged.7® 

[§ 1202] j. Amount or Value. 
amount or value need not usually be strictly proved, 
and a departure in the proof will not cause a material 
variance,+® at least where the amount does not con- 


Allegations as to 


fix the date, but merely able to state 
that the loss occurred in the month, 
is fatal. Hewitt v. Pere Marquette 
R. Co., 171 Mich. 211, 187 NW 66, 41 
LRANS 635. 

14. Carter v. Hodge, 7 Rob. (La.) 
433; Georgia Pac. R. Co. v. Baird, 76 
Miss. 521, 24.S°195. 

<3 “Continuando” defined see 13 


Cui dis 02. 
Schiller v. Madden, 190 Ill. A. 


we 

17. U. S.—Grayson v. Lynch, 163 
U. S. 468, 16 SCt 1064, 41 L. ed. 230; 
Pope v. Allis, T15. SU Si> cesyn Ome 
69, 29 L. ed. 393 (construing Wis. 
Rev. St. § 2669); U. S. v. Le Baron, 
4 Wall. 642, 18 L. ed. 309. 

Ala.—Central of Georgia R. Co. v. 
Thomas, 1 Ala. A. 267, 55 S 443. 

Colo.—Cripple Creek vy. Loveless, 
70 Colo. 482, 202 P 705. 

Del.—Mills v. Wilmington City R. 
Co., 15 Del. 269, 40 A 1114. 

La.—Johnson v. Canal, ete., R. Co., 
2% ar Ann. 53. 
peer Rack v. Waters, 104 Mass. 

Mich.—Ross v. Ionia Tp., 104 Mich. 
3820, 62 NW 401; McCaslin v. Lake 
Shore, ete.;. R. Co., 93° Mich: 553, 53 
NW 724, 

Minn.—Pennington v. Roberge, 122 
Minn. 295, 142 NW 710. 

Mo.—Prewitt v. Missouri, R. 
Co., 184 Mo. 615, 36 SW 667. | 

N. Y.—Newstadt v. Adams, 12 N. 
Y. Super. 43. 

Okl.—Missouri, R. Co. v. Dia- 
mond, 48 Okl. 124 “50 P 175; Red 
Ball Transfer, etc., Cooma Deloe, 30 
OkKl) 522,120 P5775. 

Pa.—Platz v. Mckean Tp., 178 Pa. 
601, 36 A 136. 

Tenn.—Hobbs v. 
Co., 9 Heisk. 873. 

Hey Eats bore v. Ivey, 1 Tex. Civ. 
A. 653, 20 SW 1012. 

Wis.—Barrett 2 Hammond, 87 Wis. 
654, 58 NW 1058. 

[al Illustration.—Wrhere the feti- 
tion alleged that defendant was neg- 
ligent in permitting the roof of his 

warehouse to become leaky, and that 
water came inand fell upon plaintiff's 
goods stored there, and that defend- 
ant negligently permitted them to re- 
main wet, and they thus became 
damaged, and the proof seemed to 
show that the water came into the 
room from the street, and not through 
the roof, there was not such a vari- 
ance as would warrant the court in 
sustaining a demurrer to the eyi- 


etes 


Memphis, etec., R. © 


dence. Red Ball Transfer, ete., Co. v. 
Deloe, 30 Okl. 522, 120 P 575. 
18. Tll—Wabash Western R. Co. 


v. Friedmann, 146 Ill. 583, 30 NE 353, 


34 NB 1111; Wright v. Chicago, ete., 
R.&Go.,,.2:7 Tll. A. 200. 
Ind.—Cincinnati, etc., R. Co. v. Me= 


Lain, 148. Ind. 188. 44 NE 306. 
Mo.—Fields v. Hunter, 8 Mo. 128. 
or Y.—Alder v. Griner, 13 Johns. 
N. D.—Ausk v. Great Northern R. 
Co., 10 N. D. 215, 86 NW 719. 

Tex.—English v. Ft. Worth, (Civ. 
A.) 152 SW 179. 
Eng.—Mostyn vy. 
161, 98 Reprint 1021. 
19. Ala.—Williams v. 
Ala. 502. 
Cb Ray ciel v. Ringland, 39 Iowa 


Fabrigas, Cowp. 


Harper, 1 
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stitnte matter of essential deseription.?° 
as in the ease of allegations of time?! and place,?? 
such allegations may become material when deserip- 


tive of the subject of the action. 


[§ 1203] k. Property or Other Subject Matter. , 
Where the identity of property or other subject mat- 
ter is in question, a material variance may be predi- 
cated upon a substantial departure in the proof from 
the allegations of the pleadings with respect there- 


to.?4 


[§ 1204] 1. Written Instruments—(1) In Gen- 
A written instrument upon which a claim or 
defense is founded must be proved substantially as 
A party eannot plead one instrument as 
a foundation of his claim or defense and succeed on 
proof of another and different instrument.?° 
a pleading purports to set out an instrument accord- 
ing to its substance and legal effect, it is ordinarily 
sufficient if the instrument proved corresponds there- 
Immaterial allega- 
tions, not descriptive of the instrument, need not be 


eral, 


alleged.?° 


to in all essential particulars.?7 


N. Y.—lLass v. Wetmore, 32 N. Y. 
Pypek: 209; Smith v. Hicks, 5 Wend. 
Pa.—Hekman Vv. Pfautz, 21 
LancLRev 117. 
Tex.—Rice v. Garrett, (Civ. A.) 194 


SW 667 
20. Ammel v. Noonar, 50 Vt. 402, 


21. See supra § 1200. 

22. See supra § 1201. 

23. Deifendorff v. Gage, 7 Barb. 
«N. Y.):18. 

24. Padfield v. Frey, 133 Ill. A. 
232; Ogilvie v. Hallam, 58 Iowa 714, 


12 NW 730. 

25. U..S.—Cooke v. Graham, 3 
@ranch* 229, 2 L. ed. 240; .Smith’ v. 
Clarke, 22 ¥F. Cas. No. 13,028, 4 Cranch 
LOR OS AS 


Ala.—U. 8. Health, etc., Ins. Co. v. 
Savage, 185 Ala. 232, 64 5S 340; New 
York’. :-Ins/*Co. v. McPherson, ibGRT 


Ala, 116.) 33° 7S! 325% Washington Vv. 
Timberlake, W4-% Ata. 259%" Uirick’ v. 
Ragan, 11 Ala. 529. 


Colo.—Bishop v. Griffith, 4 Colo. 68. 
Conn.—Stodard v. Gates, 2 Root 


Del.—State v. Reading’s Terre-Ten- 
ants; 1 Del. 23. 

Ga.—Davenport v. Henderson, 84 
Ga. 318, 10 SE 920; Whelan v. Ed- 
wards, 29 Ga. 315. 

Tll._-Germania F. Ins. Co. v. Lieb- 
erman, 58 Ill. 117; Chicago Stove 
Works v. Lally, 41 Ill. A. 249. 

Ind.—Lynch vy. Wilson, 4 Blackf. 

8. 

Iowa.—Roop v. Seaton, 4 Greene 
252. 

Ky.—Adams v. Brown, 4 Litt. 7. 

La.—Priou v. Adams, 5 Mart. N. S. 
691. 

Md.—Neale v. Fowler, 31 Md. 155. 

Miss.—Carter v. Preston, 51 Miss. 
423. 

Mo.—Gruwell v. National Council 
K. & L. S., 126 Mo. A: 496, 104 SW 
884, 

Nebr.—German Ins. Co. v. Fair- 
bank, 32 Nebr. 750, 49 NW 711, 29 
AmSR 459. 

N. H.—Hall v. Spaulding, 42 N. H. 


259. 
N. Y.—Frank v. Witlin, 201 App. 


Div. 709, 194 NYS 795. 

Pa ELWinuniueniexels 
401. 

a C.—Morris v. Fort, 13 S. C. L. 
39s 

eer see Vie. Mancini Lo) hex 
343. 

Va.—Bennett v. Giles, 6 Leigh (33 
Vain) LG; 

W. Va.—Damarin v. Young, 27 W. 
Va. 436. 

Wis.—Fairbanks v. Isham, 16 Wis. 
118. 


Can.—Webster v. Nova Scotia Mut. 
Relief Soc., 9 CanLTOceNotes 213. 


PLEADING 
However, 


quired.?°® 


proved as alleged.?§ 
tween the pleading and the proof is all that is re- 
But a party cannot succeed where the in- 


[§§ 1202-1204 q 


Substantial correspondence be- 


strument proved is of different legal effect from that 


alleged.®° 


leged.*+ 


As a general rule, every allegation which 
is descriptive of an instrument upon which a claim 
or defense is founded must be proved strictly as al- 
But a difference between allegations de- 
seriptive of an instrument and the instrument shown 


by the evidence is not material if it is not such as to 


Where 


26. Gruwell v. National Council 
K. & L. S., 126 Mo. A: 496, 104 SW 
884; Frank v. Witlin, 201 App. Div. 
709. 194 NYS 795. 

27. U. S.—Ferguson v. Harwood, 
7 Cranch 408, 3 I. ed. 386; ~ Cannell 
v. Milburn !s HS Cas. NO: W233 400 ez 


Cranch C. C. 424. 
Ala.—Harrison v. Weaver, 2 Port. 
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agAtk-—State Bank v. Peel, 11 Ark. 
Conn.—Fish v. Brown, 17 Conn. 341. 

Mont.—Kleinschmidt v. ea ees 


eotmnce 13 Mont. 64° 32-P 
N. . Mullane, 20 Misc. 
418, 45 NYS 1023. 


Tex.—Hart v. Blum; 76 "Tex. 113, 
13 SW 181. 

28. Dixon v. U:."S.,-7 Fu Cas. (No: 
3,934, 1° Brock. 177; West Side Auc- 
tion House Co. v. Connecticut Mut. L. 
Ins 'Co. (Le 6> LIS EL +6528 57 SNE 830. 
Lejeune v. Hebert, 2 La. Ann. 145; 
euiey, v. Johnson, 9 Cow. GN. Y.) 


Rossi, 91. Conn. 
598, 101 A 22; Builders’ Material, 
ete:, CO.4Velde bo Evans, Constr: Co: 
204 Mo. A.76, 221 SW 142; Starcher 
v. Hope Natural Gas Co., 72 W. Va. 
67, TT ASH 9100. 

30. Ill. Corning Steel Co. Vv. 
Western Union Tel. Co., 60 Ill. A. 426. 

Ky.—Adams v. Brown, 4 itt 7. 


29. Pascucci v. 


enn C.—Morris Vv. Eort;) W3: SyrC. iL: 
540 Brown Ven aMartin;. 19) sRex: 
is Fairbanks v. Isham, 16 Wis. 
31. Ala.—Phillips vy. American 
Guano *Co., 110)Ala. 521,;-187 S 104; 
Foster v. Ross, Minor 421. 
Conn.—Stodard v. Gates, 2 Root 


157. 

Ill.—Higgins v. Lee, 16 Ill. 495. 
Ky.—Adams v. Brown, 4 Litt. 7. 
Me ee v. Adams, 5 Mart. N. S. 

Md.—Neale v. Fowler, 31 Md. 155. 
Bee H.—Hall v. Spaulding, 42 N. H. 
Pa, b v. Kindig, 6 Pa. Dist. 418. 
Tex.—Henry v. Fay, 2 Tex. A. Civ. 
Cas. § 83 Winn v. Sloan, 1 Tex. A. 

Civ. cag § 1103. 
64 W. Va. 


W. V 
80, 60 Sia 1089. 
N. S.—Webster v. Nova Scotia Mut. 
Relief Soc., 9 CanLTOccNotes 213. 
[a] Where the pleading calls for 
an instrument under seal, and the 
proof shows one not sealed, or vice 
versa, there is a fatal variance. Erb 
v. Kindig, 6 Pa. Dist. 418; Kidd v. 
Beckley, 64 W. Va. 80, 60 SH 1089. 
32. Ala.—Dickson vy. Bachelder, 21 


Ala. 699. 
D. C.—Harten vy. Loffler, 29 App. 


create uncertainty with respect to their identity.®? 
And the rule which now generally obtains that, to be 
material, a variance between pleading and proof must 
be such as to surprise or mislead the adverse party 
to his prejudice in maintaining his defense upon the 
merits,®* apples to allegations descriptive of a writ- 
ten instrument.*+ 
seribe an instrument or record in hee verba, slight 
variances may be fatal;35> but a material variance 
does not result from mere errors or discrepancies in 
spelling,*® or obvious clerical?’ or typographical er- 


If the pleading purports to de- 


490° [aff 212 U. S. 397,-29 SCt 351; 752 
L. ed. 568]. 

Tll.—Hull ‘v.- Blaisdell; 2-211. 3325 
pete. v. Rawson, 2 Ill. 272, 29 AmD 
38543 S. Printing Conv. George W. 
Linn oo TOn ule 250. 

N. Y.—Phelps v. aes Dusen, 3 Abb. 
Dec. 604, 4 Transcr. A. 399 

Tex.—San Antonio, etc., "R. Co. v. 
Cockrill, 72 Tex. 613, 10 Sw 702. 

[a] Thus there is no variance be- 
tween the contract sued on and that 
offered in evidence, where the former 
describes the land involved as ‘‘a cer- 
tain tract of land situate on what is 
known as Brightwood avenue near 
Battle Ground Cemetery,” and the 
latter describes it as “located on 
Brightwood avenue, near Battle 
Ground Cemetery, fronting on Bright- 
wood avenue about 60 feet, with a 
depth of about 200 feet.” Harten v 
Loffler,. 29. App.’ (D: C.) 490 [aff 212 
UES. 73897, 29 SCt. 351, (53 4. ted: Gene 

{b] ease with provision for re- 
newal.—In an action for rent, under 
an averment describing the lease as 
for two years, the lease may be ad- 
mitted in evidence, although extend- 
ed, by virtue of a covenant therein 
contained, for an additional period at 
increased rent. Phelps v. Van Dusen, 
“a aoe Dec. (N. Y.) 604, 4 Transer. 


33. See supra § 1191. 
34. Dunbar v. Jumper, 2 Yeates 
(Pa.) 74; Power v. First State Bank, 


(Tex. Civ. A.) 162 SW. 416. 

35. ‘U. S.—Ferguson v. Harwood, 
7 Cranch 408, 3 L. ed. 386; Clark v. 
Phillips, 5 F. Cas. No. 2, 831a, Hempst. 
294; Whitaker v. Bramson, 29 F, Cas. 
No. 17,526, 2 Paine 209. 


Ala.—Thompson Fdy., ete. Co. v. 
Glass, 136 Ala. 648, 33 S 811. 
egindo tomee v. Wilson, 4 Blackf. 
gout Pilie v. Mollere, 2 Mart. N. S. 
0. 
jon ee eee v. Minke, 49 Md. 


Soe C.—-Miller v. Steen, 16 S. Cc. L. 
Tex.—Brown v. Martin, 19 Tex. 343. 
Eng.—Purcell v. McNamara, 1 

Campb. 199, 170 Reprint 928, 9 Hast 

361, 103 Reprint 610; Weall v. King, 

12 East 452, 104 Reprint 176. 

[a]. Variance in amount of note or 
bond is fatal, as a variance in a mat- 
ter of essential description. Pilie v. 
Mollere, 2 Mart. .N. S. (la:) 666; 
Brown v. Martin, 19 Tex. 343. 

36.. Washington v. Denton First 
Nat. Bank, 64 Tex. 4. 

387. Cook v. Wheeler, (Mo. A.) 218 
SW 929; Halfin v. Winkleman, 83 Tex. 
165, 18 SW 4383; Battles v. Barnett, 
(Tex. Civ. A.) 100 SW 817. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rors.’> If an instrument is correctly set out in terms 
or properly described in the pleading, a variance does 
not result merely because the pleading contains other 
allegations inconsistent with it.2® Nor does a vari- 
ance arise from a mere ambiguity, uncertainty, or in- 


consistency in the instrument itself,4° or from a mere 


misnaming of the instrument.*! It has been held that 
a description of a mortgage as written or printed is 
supported by evidence that it was partly written and 
partly printed.*?, It has also been held that an alle- 
gation that defendant is in possession of the instru- 
ment sued on, ‘and that therefore plaintiff is unable 
to give a more accurate description, will excuse a 
slight error in description.** When the instrument 
in suit is made a part of the pleading by being at- 
tached as an exhibit, no objection for variance can 
be sustained.44 The same is true where it is set out 
in hee verba.*> But the mere conforming to the re- 
quirement that copies of instruments sued on shall 
be filed with the pleadings does not excuse a vari- 
ance.*& 

{[§ 1205] (2) Parties to Instrument. Where the 
parties to a written instrument are alleged as de- 
seriptive of the instrument, the proof must ordina- 
rily conform strictly to the allegations.** It is held 
that there is no material variance between pleading 
and proof where a deed declared on as the deed of 
the husband, only, although purporting on its face to 
have been executed by husband and wife, was not ac- 
knowledged by the wife.*8 So, likewise, where an 
assessment is alleged to have been made by three 
managers, and the proof shows that it was signed by 
only two, this is no variance if the signing is unnec- 
essary and it was in fact made by the three.*® Where 
notes in a suit are declared upon as the notes of de- 


fendant alone, and the notes produced are signed by | 


defendant and other persons severally lable, there 
is no variance.°° 

[§ 1206] (3) Date of Instrument. Where the date 
of an instrument is alleged as a matter of description, 
it must ordinarily be proved strictly as alleged.>? 
It is otherwise, however, where it is reasonably plain 
that the pleader did not intend to make the date al- 


38. Shedd v. Alexander, 270 Ill. 
117, 110 NE 327. 


39. South v. Fayette First Nat. | 41 Ill. A. 249 
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wards, 29 Ga. 315. 
Ill.—Chicago Stove Works v. Lally, 
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leged descriptive of the instrument.°? A difference 
between the date of an instrument as alleged and as 
shown by the instrument is not material where no 
uncertainty with respect to their identity is created,°* 
or, under modern practice, where the adverse party 
is not surprised or misled thereby to his prejudice.°* 
No material variance can be predicated upon a dif- 
ference between the date pleaded and the date shown 
by the instrument, which is due to obvious elerical®° 
or typographical errors.*® 

[§ 1207] (4) Place of Execution or Payment. 
Words showing venue, or words descriptive of the 
place where an instrument was executed or is pay- 
able, are not ordinarily such as to cause a variance 
unless used as descriptive of the instrument.®* But 
a descriptive allegation, as to a note, that it is pay- 
able at one place, is not supported by the produc- 
tion of a note payable at another place.®® It has been 
held that there is no variance between a declaration 
counting upon a note as if made payable anywhere 
and a note given in evidence made payable at a des- 
ignated place;°® but the contrary has also been 
held.°° 

[§ 1208] (5) Consideration. A material variance 
may arise out of a departure in the proof from the 
allegations of the pleading with respect to the con- 
sideration upon which a written instrument is 
founded,*+ but if the true consideration is alleged 
there is no variance if the proof shows an instru- 
ment stating a different consideration.®? And if the 
consideration named in the instrument is the same as 
that alleged there is no variance, although it is shown 
that the actual consideration is different.®? 

[§ 1209] (6) Property Described in Instrument. 
A material variance may arise from a difference be- 
tween the pleading and proof with respect to the de- 
scription of property which constitutes the subject 
matter of a written instrument upon which a elaim 
or defense is founded;®* but mere clerical errors or 
minor discrepancies may be explained by reference 
to other parts of the instrument or by evidence 
aliunde.®® 

[§ 1210] (7) Names of Persons. A material vari- 


54. Power v. First State Bank, 
(Tex. Civ. A.) 162 SW 416; Williams 
v. Manix, (Tex. Civ. A.) 105 SW 520. 


Ga. 313, 10 SE 920; 


Bank, 17 Ala. A. 569, 88 S 219: Bish- Iowa.—Roop vy. Seaton, 4 Greene 55. Thompson v. Lowry, 37 La. 
op v. Griffith, 4 Colo. 68; Adams v. | 252. Ann. 646. 
Way, 32 Conn. 160; Emerick v. Kroh, Ky.—Roberts v. Jones, 2 Litt. 88. 56. Shedd v. Alexander, 270 Ill. 


14 Pa. 315. 

{a] Thus, if the instrument is 
called both a “note” and a ‘due bill,” 
there is no evidence if it appears to 
be either one. Emerick v. Kroh, 14 
Pa. 315. 

40. Lasater v. Van Hook, 77 Tex. 
650, 14 SW 270; May v. Pollard, 28 
Tex. 677. 

41. Bishop v. Griffith, 4 Colo. 68; 
Boone y. Stover, 66 Mo. 430. 

42. Johnson v. State, 69 Ala. 593. 

43. Dunbar v. Jumper, 2 Yeates 
(Pa.) 74; German Ins: Co. v. Gibbs, 
(Tex. Civ. A.) 35 SW 679. 

44, Watts v. Overstreet, 78 Tex. 
571, 14 SW 704; Greenwood v. Ander- 
son, 8 Tex. 225; Peters v. Crittenden, 
S. Dex, 131, 

45. Dudley v. Smith, 2 Ark. 365; 
Webb v. Jones, 2 Ark. 330. 

46. Morris v. Fort, 13 S. C. L. 39. 

47. -U: S.—Smith v. Clarke, 22 F. 
Cas. No. 13,028, 4 Cranch C. C. 293. 

Ala.—Washington v. Timberlake, 
74 Ala. 259; Ulrick v. Ragan, 11 Ala. 
529. 

Del.—State v. Readings Terre-Ten- 
ants, 1 Del. 23. 

Ga.—Davenport v. Henderson, 84 
Whelan v. Ed- 


[49 C. J.—52] 


Boe nee v. Ackley, 34 Mo. 
Nebr.—German In Co Fa 
banks, 32 Nebr. 750, “49 Nw ‘711, 29 

AmSR 459. 

Tex.—Dean v. Border, 15 Tex. 298. 

[a] Tlustration.—An allegation 
that a mortgage was executed to a 
person individually is not supported 
by proof of a mortgage executed to 
him in a representative capacity. 
German Ins. Co. v. Fairbank, 32 Nebr. 
750, 49 NW 711, 29 AmSR 459. 
ene, Birney v. Haim, 2 Litt. (Ky.) 

49. North River Meadow Co. v. 
Shrewsbury Christ Church, 22 N. J. 
L. 424, 53 AmR 258. 

50. Bowden v. Winsmith, 11 S. C. 
409; Hinchman y. Point Defiance R. 
Co., 14 Wash. 349, 44° PB 867. 

51. Cooke v. Graham, 3 Cranch (U. 
S.) 229, 2 L. ed. 240; Germania F. Ins. 
Co. vi Lieber2nan, 58 Til. 117; Bennett 
v. Giles, 6 Leigh (38 Va.) 316; 
arin v. Young, 27 W. Va. 436. 

52. Remington v. Henry, 6 Blackf. 


(Ind.) 63. 
58. Leslie y. Joliet Bridge, etc., 
Co., 149 Ill. A. 210; Adams v. State 


(Tex. Civ. A.) 146 SW 1086. 


Dam- 


LAT LLOMN ES S27. 
57. U. S.—Orr v. Lacy, 18 F. Cas. 
No. 10,589, 4 McLean 243. 
Kan.—Stout v. Crosby, 63 P 661. 
Mo.—Fields v. Hunter, 8 Mo. 128. 
toe Y.—Alder v. Griner, 13 Johns. 
Eng.—Mostyn v. Fabrigas, 
161, 98 Reprint 1021. 
58. New York L. Ins. Co. v. Me- 


Cowp. 


Pherson, 137 Alar Liles sas1ezoe are 
ter v. Preston, 51 Miss. 423. 
59. “Kansas Crty,W etc. ons Comnve 


Cobb, 100 Ala. 228, 13 S 988 [overr 

Puckett v. King, 2 Ala. 5704. 

Teen Damarin v. Young, 27 W. Va. 
617) ill 'v.” Brant, 20 nlie A. 266r 

Cunningham v. Shaw, Uden edein 20 le 
62. Struthers v. Drexel, 122 U.S. 

487, 7 SCt 1293, 30 L. ed. 1216; Phe- 

nix Mut. L. Ins. Co. v. Raddin, 120 U. 

S. 183, 7 SCt 500, 30 L. ed. 644. 

a Redfield v. Haight, 27 Conn. 
64 Baxter v. Knox, 19 Ill. 267. 
65." Hall verYounts; 87 IN: Cl 285) 

Cleveland v. Sims, 69 Tex. 153, 6 SW 

634; Huff v. Webb, 64 Tex. 284; Hch- 

ols v. Jacobs Mercantile Co., 38 Tex. 

Civ. A. 65, 84 SW 1082. 
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ance may result from a difference between pleading 
and proof with respect to names appearing in a writ- 
ten instrument,®® unless the evidence shows that the 
same person was known by both names.°? Discrepan- 
cies or variations in the spelling, form, or initials of 
names may be ignored, if clearly trivial, or explained 
by other parts of the instrument or by evidence 
aliunde.®& Since the addition “jr.” is no part.of a 
man’s name,®® a difference between allegation and 
proof in this respect does not constitute a material 
variance.’° 

[§ 1211] m. Judicial Records. A material vari- 
ance may arise from a difference between the plead- 
ing and the proof with reference to matters descrip- 
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tive of a judicial record,” such as amount,’? par- 
ties,7“* costs allowed,’* date,*® or form of action.7® 
But mere verbal variations not affecting the identity 
of the record will not be deemed material.™’ The 
same is true of mere clerical errors.’5 And where 
the record is not the foundation of the action or de- 
fense, a variance will not be deemed material.*° Nor 
is a variance between the date of a record as alleged © 
and proved material where the date is not alleged as 
descriptive of the record.8° A variance between the 
amount of a judgment actually entered by default 
and the amount named in a petition to set the default | 
aside is not material.*+ 


XV. DEFECTS AND OBJECTIONS, AND CURE OR WAIVER THEREOF*®? 


[§ 1212] A. In General. <A party relying on a 
technical defect in a pleading of the adverse party is 
subjected to the observance of technical rules.8* 

Effect upon admissibility of evidence.** The fact 
that an allegation of a certain matter may be open 
to criticism as being improper or somewhat defective 
does not necessarily furnish a valid reason for ex- 
cluding competent evidence in support thereof ;*° but 
where the complaint discloses that the transaction 
upon which plaintiff rests his right to recover is il- 


69. 


State v. Reading, 1 Del. 23. 69 


McDonald v. Peo., 12 Colo. A. 


See Names 
Headley v. Shaw, 39 III. 


legal, no evidence is admissible in support of the 
alleged cause of action.®® 

[§ 1213] B. Time and Mode of Raising Objec- 
tions’?—1. In General. Generally speaking, a defect 
in a pleading which is merely formal or technical and 
does not constitute a total failure to state a cause of 
action or defense, or a total failure to allege some 
matter essential to the relief sought, cannot be suc-- 
cessfully taken advantage of by an objection to the 
introduction of any evidence under the pleading ;** to 


8. 1167-1186. 
354; 85. Ala.—Singer Sewing Mach. Co. 


935 O42 S00: 
68. Ala.—-Blue v. American Soda 
Fountain Co., 150 Ala. 165, 43 S 709. 
Cal.—Goldberg v. Dimick, 169 Cal. 
187, 146 P 672. 
Ill.—Keith v. Sturges, 51 Ill. 142; 
Chumasero v. Gilbert, 26 Ill. 39. 
Ind.—Harris v. Muskingum Mfg. 
Co., 4 Blackf. 267, 29 AmD 372; Ver- 
non Ins. Co. v. Glenn, 13 Ind. A. 340, 
40 NE 759, 41 NE 829. 
La.—Hereford y. Lake, 15 La. Ann. 
693; Bell v. Norwood, 7 La. 95. 
Me.—Vumbaca v. West, 107 Me. 130, 
77 A 642. 
Mass.—Granville Middte Parish 
py ead Assoc. v. Baldwin, 1 Metc. 


Mich.—McDonough vy. Heyman, 38 
Mich. 334 

N. Y.—Franklin Vv. 
Johns. 84. 

Pa.—Lautermilch vy, 
Serge. & R. 202. 

Tex.—Cullers v. May, 81 Tex. 110, 
16 SW 813; Whitworth v. Alston, 65 
Tex. 528; Taylor v. Merrill, 64 Tex. 
494; Texas, etc., R. Co. v. Haynes, 44 
Tex. Civ. A. 272, 97 SW 849; McKin- 
zie v. Stafford, 8 Tex. Civ. A. 121, 27 
SW 790; Bosley v. Pease, (Civ. A.) 
any 516 [aff 86 Tex. 292, 24 SW 
TON. 

3 Nee Pee tmnen v. Bennett, 6 Wis. 
32. 

[a] Rule applied.—There is no 
variance between the complaint in 
an action on a note payable to a cor- 
poration, which describes the corpora- 
tion as the “American Soda Fountain 
. Company, a corporation,’ and the 
proof, which shows that the note is 
payable to the ‘American Soda Foun- 
tain Co.,” the abbreviation “Co.” be- 
ing identical with “Company,” and 
the addition of the words “a corpora- 
tion” not being a part of the name. 
Blue vy. American Soda Fountain Co., 
150 Ala. 165, 166, 43. S)709. 

[b] Signature of married woman. 
—A plea alleging an assignment by 
“Blizabeth James” may be sustained 
by proof of a writing signed by ‘Mrs. 
A. P, James,” where it appears -that 
Elizabeth James is the wife of A. P. 
James. Cullers v. May, 81 Tex. 110, 
16 SW 813. 


Talmadge, 5 
Kneagy, 3 


Weber v. Fickey, 52 Md. 500. 

71. Conn.—De Kentland v. Somers, 
2 Root 437. 

Ga.—Forrester v. Vason, 71 Ga. 


49. 
Ill.— Giles v. Shaw, 1 Ill. 125. 


Ky.—Cain v. Flynn, 1 Dana 143; 
apenas V7 VENOMAS Ses ede aArsiae 
Mass.—Wilkinson v. Garrett, 114 


Mass. 446. 
Fr Mich.—Gilbert v.. Hanford, 13 Mich. 


igi? ——Lackland v. Pritchett, 12 Mo. 
Me J.—Gulick v. Loder, 14 N. J. L. 


, Vt.—White v. Hall, 91 Vt. 57, 99 A 
72. Adams v. Brown, 4 Litt. (Ky.) 

7; Lackland v. Pritchett, 12 Mo. 484; 

Blakey v. Saunders, 9 Mo. 742. 

73. De Kentland v. Somers, 2 Root 
(Conn.) 437; Gilbert v. Hanford, 13 
Mich. 40. 

74. Blakey v. Saunders, 9 Mo. 742; 
Ferguson v. Frizel, 1 Mo. 441. 


75. wGulckw Va uO Cina Nie leas 
pu Whiter v.,Hall, 91 Vt. 57, 995A 
76. Wilkinson v. Garrett, 114 


Mass. 446. 

77. McQueen v. Farrow, 4 Mo. 212; 
Hutchison v. Patrick, 3 Mo. 65; Frev- 
ert v. Swift, 19 Nev. 400, 18 P 6. 

[a] Omission of name of judge 
before whom judgment sued on was 
rendered does not amount to a mate- 
rial variance, even though plaintiff 
alleged that judgment was rendered 
before a certain named _ judge. 
Hutchison v. Patrick, 3 Mo. 65. 

785, JU Bn Bidet ye OLC COV. 
Howes, 109 SW 348, 38 KyL 1831. 

79. Nowlin v. Bloom, 1 Ill. 1388. 

80. Martin v. Miller, 3 Mo. 135; 
Henry v.. Tilson} 17 Vt. 479: 

81. Overton v. Rogers, 99 Ind. 595. 

82. Defects and objections: 

As to parties see Parties §§ 333-475. 
In action against municipal corpora- 
tion see Municipal Corporations §§ 

1991, 4708 


83. Jackson v. Sumpter Valley R. 
Co’, 50) Or. “455,93 e356: 
84. Admissibility of evidence un- 


der pleadings generally see supra §§ 


v. Methvin, 184 Ala. 554, 63 S 997. 
Fla.—Florida East Coast R. Co. v. 
Chesser, 77 Fla. 57, 80 S 750. 
Mass. ne v. Low, 197 Mass. 158, 


83 NE 
N. Y.—Ahearn v. Bowery Sav. 
Bank, 164 App. Div. 809, 150 NYS 244; 
Swing v. Engle, 143 App. Div. 181, 127 
vw 322. 
Tex.—Nichols v. Lorenz, (Civ. A.) 
Protective As- 


237 SW 629 
Utah.—Merchants’ 
soc. v. Popper, 59 Utah 470, 204 P 107. 
86. King v. Johnson, 30 Cal. A. 63, 
LRP ssi 
_ 87. Raising objections to plead- 
eet 


 Acomlioa Gan fons 
Equitable relief ecebet _Jude- 
ment see Judgments § 7 
Vacation of judgment — a eae 
ments § 509. 
Collateral ee ie judgment see 
Judgments § 8 
Demurrer to: 
Evidence see Trial [38 Cye 1544]. 
Pleading see supra §§ 452-580. 
Motion: 
Generally see supra §§ 943-1143. 
For: 
Dismissal or nonsuit see Dis- 
minal and Nonsuit §§ 104- 
wee trial see New Trial §§ 41- 


In arrest of judgment see Judg- 
ments §§ 159-163, 7 
To direct verdict see Trial [38 
Cye 1565] 
On appeal from justice of peace see 
Justices of the Peace § 561. 
To obtain appellate review see Ap- 
peal and Error §§ 701-721. 


88. U. S.—Burley v. German- 
American Bank, 111 U. S. 216, 4 SCt 
341, 28 L. ed. 406; Ogden City v. 


Weaver, 198 Fed. 564, 47 CCA 485. 

Cal. —ppinger v. Kendrick, 114 
Cal. 620, 46 P 613; Tompkins v. Ma- 
honey, 32 Cal. 231; Walker v. Woods, 
15 Cal. 66. 

Colo.—Geisseman v. Geisseman, 34 
Colo. 481, 88 P’635; Michael v. Mills, 
22 Colo. 439, 45 P 429: Keys v. Morri- 
son, 8 Colo. A. 441, 34 P 259. 

Ida.—Naylor vy. Vermont Loan, etc., 
Co:5,6)idas251,,. 559) 29%, 


*By STANLEY A. HACKETT (§§ 1212-1279). 


. ee a ae Se A a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be available an objection to such a defect should be 
made at the earliest opportunity,®® and cannot prop- 
erly be made after pleading to the merits,®° at,®+ or 
after,®? the trial, or after both pleading to the merits 
A motion to quash a notice to 
take depositions cannot be made to do duty as a de- 


and going to trial.?? 


murrer to the petition.®* 
Lack of pleading or issue. 


eourt’s attention thereto.®® 


Ill.—Illinois Cent. R. Co. v. Ashline, 
171 Ill. 318, 49 NE 521. 
Iowa.—Flanagan v. Baltimore, etc., 
R. Co., 83 Iowa 639, 50 NW 60; Bush- 
nell v. Robeson, 62 Iowa 540, 17 NW 
888; Oliver v. Depew, 14 Iowa 490; 
Kingsbury v. Buchanan, 11 Iowa 387. 
Kan.—Farmers’, ete., L. Ins. Co. 
v. Whitney, 112 Kan. 145, 210 P 646; 
Allen v. Datschewski, 92 Kan. 933, 
142 P 953; Capper v. Manufacturers’ 
Paper) Co.,1.36-—Kan! 355, L209 1P2b195 
Howard v. Carter, 71 Kan. 85, 80 P 61. 
La.—Arrowsmith v. Durell, 14 La. 
Ann. 849; Lowber v. McCoy, 12 La. 


ATM (oo7, ETaACcy.cVe.Luyes,.. 7 Mart. 
Ne eee rr? Ory v. Winter, 4 Mart. N. 


Md.—Cooke v. England, 27 Md. 14, 
92 AmD 618. 

Mass.—Soper v. Manning, 158 Mass. 
381. 33 NE 516; Pierce v. Charter Oak 
L. Ins. Co., 138 Mass. 151. 

Mich.—Thick v. Detroit, etc, R. 
Co., 137 Mich. 708; 101 NW 64. 

Minn.—Dodge v. McMahan, 61 
Minn. 175, 63 NW 487. 

Mo.—State v. Service Cushion Tube 
Co., 316 Mo. 640, 291 SW 106 [transf 
(A.) 274 SW 491]; Morrow v. Mis- 
souri Gas, ete., Service Co., 315 Mo. 
367, 286 SW 106; Applegate v. Quin- 
cy, ete., R. Co., 252 Mo. 173, 158 SW 
376; East St. Louis Ice, etc., Co. v. 
Kuhlmann, 238 Mo. 685, 142 SW 253; 
United Shoe Mach. Co. v. Ramlose, 
210 Mo. 631, 109 SW 567; Drolshagen 
v. Union Depot R. Co., 186 Mo. 258, 
85 SW 3:44; Duerst v. St. .Louis 
Stamping Co., 163 Mo. 607, 683 SW 
827; Goudie v. National Surety Co., 
(A.) 288 SW 369; Adams v. Pickrel 
Walnut Co., (A.) 232 SW 271; Powell 
v. Rawson Land Co., (A.) 221 SW 
765; Thompson y. Stearns, 197 Mo. A. 
344, 195 SW 48, 47; Hays v. Miller, 
189 Mo. A. 72, 173 SW 1096; Miles 
v. Macon County Bank, 187 Mo. A. 
230, 173 SW 718; Robinson v. Seay, 
175 Mo. A. 713, 158 SW 409; Graves 
v. Metropolitan St. R. Co., 175 Mo. A. 
337, 162 SW 298; Johnson y. Spring- 
field Ice, ete., Co., 143 Mo. A. 441, 
127 SW 692; Wilson v. St. Joseph, 139 
Mo. A. 557, 128 SW 504; Wilbur v. 
Southwestern Missouri. Blectric R. 
Co., 110 Mo. A. 689, 85 SW 671; Farm- 
ers’ Bank v. Chicago, etc., R. Co., 109 
Mo. A. 165, 83 SW 76; Robinson v. 
Metropolitan L. Ins. Co., 105 Mo. A. 
567, 80 SW 9; Wells v. Adams, 88 
Mo. A. 215; Jones v. Philadelphia Un- 
derwriters, 78 Mo. A. 296; Kansas 
City v. American Surety Co., 71 Mo. 
A. 315; Malone v. New York Fidel- 
ity, etc., Co., 71 Mo. A. 1; Kansas 
City Tile, etc., Co. v. Neiswanger, 50 
Mo. A. 389: Weaver v. Harlan, 48 Mo. 
Peay Hatten v. Randall, 48 Mo. A. 

Mont.—Wells-Dickey Co. v. Em- 
body, 82 Mont. 150, 266 P 869. 

Nebr.—Myers v. Bealer, 30 Nebr. 
280, 46 NW 479. 

N. Y.—Kerr vy. Hays, 35 N. Y. 331; 
Spies v. Roberts, 50 N. Y. Super. 301. 

N. D.—Sleeper v. Baker, 22 N. D. 
386, 184 NW 716, 39 LRANS 864, Ann 
Cas1914B 1189. 

Okl.—Weber Chimney Co. v. Black- 
well Hospital Co., 111 Oki. 62, 238 P 
186; Taylor v. Starr, 109 Okl. 135, 234 
P 756; Carson v. Crossman, 99 Okl. 
71, 225 P 947; Amsden Lumber Co. v. 
Wilkinson, 96 Okl. 248, 221 P 513; 
Hines v. Pershin, 89 Okl. 297, 215 P 


Tf a party desires to 
take advantage of the failure of the adverse party to 
deny an allegation in a pleading, he should eall the 
After going to trial it 
is too late to raise the objection that the case is not 
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at issue because no declaration, statement of elaim,°® 
or plea®’ has been filed. In order to avail of an omis- 
sion to file a replication, the party excepting must 
stand on the pleadings.®* 

Time of filing. 
late to object that it was not filed in time.?® 


After demurrer to a plea it is too 


Allegations of evidence. An objection that a state- 


599; Cosden Pipe Line Co. v. Berry, 
87 Okl. 237, 210 P 141; Levy v. Trades- 
men’s State Bank, 78 Okl. 118, 188 P 
1077; Blackert v. Lankford, 74 Okl. 
61, 176 -P 532; State Exch. Bank v. 
National Bank of Commerce, 70, Okl. 
234, 174 P 796, 2 ALR 211; Tecumseh 
First Nat. Bank v. Harkey, 63 Okl. 
163, 163 P 273; Sharpless Separator 
Co. Vv. Gray, 62 Okl. 73, 161, P 1074; 
Carr v. Seigler, 52 Okl. 485, 153 P 141; 
Wilson v. Eulberg, 51 Okl. 316, 151 
P 1067; Ball v. White, 50 Okl. 429, 
150 P 901; McConnell v. Davis, 46 
201, 148 P 687; De Watteville 
vy. Sims, 44 Okl. 708, 146 P 224; Ab- 
bott v. Dingus, 44 Okl. 567, 145 P 365; 
Sulzberger, etc., Co. v. Castleberry, 
49-OK1..613,., 139) Pi -837.74 Johnston -v.~ 
Chapman, 88 Okl. 42, 131 P 1076; Ho- 
gan v. Bailey, 27 Okl. 15, 110 P 89; 
Pond Creek First Nat. Bank v. Coch- 
ran, 17 Okl.. 538, 87 P 855; Young v. 
Severy, 5 OKl. 630, 49 P 1024. 

Or.—Currey v. Butcher, 31_Or. 380, 
6LUP 63: 

S. C.—Charleston, ete., R. Co. v. 
Devlin, 85 S. C. 128, 67 SE 149; Wil- 
lis v. Tozer, 44 8. C. 1, 21 SE 617. 

S. D.—Miller v. Durst, 14 S. D. 587, 
86 NW 631; De Luce y. Root, 12 S. 
D. 141, 80 NW 181. 

Tex.—Powers v. Caldwell, 25 Tex. 

24 Tex. 289; 
Tex. Unrep. 


352,;| | black sv.” Drury, 
Vance v. Claiborne, 2 

Cas. 344; Western Medical Arts Bldg. 
Corpuy. Bryan (Ciy.,-Ao)6 SW C2) 
862; Rankin v. Parker, (Civ. A.) 4 SW 
(2d) 227; Federal L. Ins. Co. v. Wilkes 
(Civ. A.) 218 SW 591; Colorado Ca- 
nal Co. v. McFarland, (Civ. A.) 94 
SW 400; Oneal v. Weisman, 39 Tex. 
Civ. A. 592, 88 SW 290; Patterson v. 
Frazer, (Civ. A.) 79 SW 1077; Mc- 
Bride v. Puckett, (Civ. A.) 66 SW 
242; Cuneo v. De Cuneo, 24 Tex. Civ. 
A. .436, 59 SW 284; Forke v. Homann, 
14 Tex. Civ. A. 670, 39 SW 210; Da- 
vie v. Griffith, (Civ. A.) 33 SW 390; 
Illies v. Frerichs, 11 Tex. Civ. A. 575, 
32 SW 915; Wilkins v. Ferrell, 10 
Tex. Civ. A. 231, 30 SW 450; Taul v. 
Shanklin, 1 Tex. A. Civ. Cas. § 1135; 
Fowler v. Chapman, 1 Tex. A. Civ. 
Cascn8- 963: 

Wash.—Bonne v. Security Sav. Soc., 
35 Wash. 696, 78 P 38. 

Wis.—Schwickerath v. Lohen, 48 
Wis. 599, 4 NW 805; Ready v. Som- 
mer, 37 Wis. 265; Learmonth v. Vee- 
der; Lis Wash e138: 

[a] Only such objections as are 
absolutely fatal to the pleadings will 
be sustained when raised in this man- 
ner. Williams v. St. Louis-Francisco 
R. Co., (Mo. A.) 7 SW (2d)°392; Lor- 
enz v. Bull Dog Auto..Ins. Assoc., 
(Mo. A.) 277 SW 596; Hays v. Mil- 
ler, 189 Mo. A. 72, 173 SW 1096. 

89. Boyle v. Breakwater Co., 239 
Pay, iii Si) Ay LO: 

90. Hitchings v. Maryville, 134 Mo. 

115 Sw 473. 

[a] Demurrer ore tenus to. 
pleading not wholly bad is not avail: 
able as a matter of right after issue 
has been joined on the pleading. 
Thomas v. Walden, 57 Fla. 234, 48 S 
746; Glenn v. Missouri Pac. R. Co., 87 
Kan. 391, 124 P 420, 88 Kan. 235, 128 
P 362; Garrison v. Williams, 150 N. 

783 


CG. 674, 64 SE 


SI. Ark.—-Payne v. McDonald, 150 
Ark, 12. 233 SW 813. 

Cal.—Cooney v. Gray, 49 Cal. A. 
664, 194 P 61. 


ment of claim alleges the evidence of the claim, rather 
than the claim itself, may,t and should,? be raised by 
a motion to strike, and cannot be first raised in a re- 
quest for conclusions of law.® 

Departure in reply. In some,® but not other,® ju- 


Mee aehes .—Crocker v. Gilbert, 9 Cush. 


Mo. hpi aes Vv. John Hill 
Constr. (A.) 222 SW 917. 

Wash oi city v. Lum, 75 Wash. 135, 
134 P 819, 49 LRANS 1151. 

[a] Objections to defects curable 
by amendment (1) must be raised 
before the cause is brought on for 
trial (Kelly v. Lum, 75 Wash. 135, 134 
P8119). 49 GRANS*- 1151), (2). and)Wit 
raised at the trial, are properly over- 
uid (Knapp v. Brett, (S. D.) 222 NW 

). 

[b] Sham answer.—(1) A claim 
that an answer is sham and untrue 
may be taken advantage of by a mo- 
tion to strike (see supra § 992), (2) 
and does not merit much considera: 
tion when raised after cone to trial 
(Crew v. Pennsylvania R. Co., 21 Oh. 
A. 143, 153 NE 95). 

[c] Objection to denial.—(1) The 
objection that a denial is only on 
information and belief should be 
raised by motion before trial. Dal- 
rymple v. Schwartz, 177 App. Div. 650, 
164 NYS 496. (2) Also, a denial in 
a reply of each and every allegation 
of the answer, except such facts 
as are set forth in the complaint ad- 
mitted by the answer, if defective, is 
not a nullity, and must be questioned 
by motion or, demurrer before trial. 
Seffert v. Northern Pac. R. Co., 49 
Or. 95, 88 P 962, 13 AnnCas 883. 

[ad] Argumentative averments 
cannot be first reached by objection 
taken on the trial. Kelly v.-Rogers, 
21 Minn. 146; Downer v. Woodbury, 
LON V ty" 3297 

92. Johnson v. Springfield Ice, etc., 
Co., 1438 Mo. A. 441, 127 SW 692. 

93. Johnson vy. Shuford, 91 Conn. 
1, 98 A 333; Binder v. Pottsdown Dai- 
ly News Pub. Co., 33 Pa. Super. 411. 
See Deweese v. Maxwell, (Ky.) 125 
SW 145 (where plaintiff had gone 
to trial without making any objec- 
tion to the answer, an objection made 
at the following term after he had 
mee an amended petition was too 
ate 
’ Waiver by pleading over and going 
to trial see infra §§ 1234-1242. 

94. State v. Burney, 193 Mo. A. 
326, 186 SW 23. 

95. Mutual Film Corp. v. Morris, 
(Tex. Civ. “A:) 184° Sw 1060;. Gulf, 
ele, IR. Con ve, Oy, Crexsy CLV AG 
175 SW 721. 

Moke Lewis v. Browning, 32 Pa. Co. 

97. Kowalewski v. Markowski, 86 
Pa. Super. 

98. Holke vy. Herman, 87 Mo. A. 
aoe Manley v. Union Bank, 1 Fla. 

1. See supra § 1015. 

2. New York, etc., Co. v. New York 
Cent. R. Co., 267 Pa. 64, 110 A 286. 

3. New York, etc., Co. v. New York 
Cent. R. Co., supra. 

4. Departure in reply: 

As ground for: 

Demurrer see supra § 515. 

Motion to strike see supra § 1007. 
Waiver of, by: 

Failure to move to strike see infra 

§ 1229. 

Going to trial see infra § 1234 et 

seq. 

5. Johnson v. Seneca State Bank, 
59 Kan. 250, 52°P 860. 

6. Wampler y. Stemen, 80 Okl. 240, 
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risdictions departure in a reply may be taken adyan- 
tage of by an objection to the introduction of eyvi- 
dence under the pleadings. | 

[§ 1214] 2. To Choice of Remedy or Form of Ac- 
tion. It has been held that an objection that plain- 
tiff has mistaken his action may be taken at any 
stage of the trial,? and that where defendant has 
fully and formally pleaded the defense of estoppel 
arising from the choice of an inconsistent remedy, 
but the portions of his answer containing this de- 
fense have been stricken out by the court, his ob- 
jection to the introduction of evidence is a proper and 
sufficient means of reasserting estoppel.* However, 
the question whether plaintiff has an adequate rem- 
edy at law cannot be raised at the trial or hearing of 
an equitable suit® by objecting to the introduction of 
any evidence under the complaint;*° the rule against 
permitting defendant to inject into the case by a 
eross bill a controversy between a third person and 
himself should be taken advantage of in limine,‘? 
or in such a way as not to prejudice the rights of de- 
fendant respecting the matters pleaded in the cross 
action ;!? and in most jurisdictions an irregularity or 
mistake in the form of action is waived by pleading 
to the merits or going to trial without objection.t® 

[§ 1215] 8. To Duplicity and Misjoinder or Com- 
mingling of Causes of Action. Misjoinder of causes 


195 P 764: Chicago, ete., R.. Co. v. 
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Talge Mahogany Co. v. New Albany 


of action. In most jurisdictions a misjoinder of 
causes of action should be objected to in limine,*# 
or at any event at the first reasonable opportunity ;1° 
it cannot be objected to after the jury is impaneled,*® 
nor can it be reached by an objection to the intro- 
duction of evidence.17 In a few jurisdictions, how- 
ever, the question may be presented by objections to 
evidence,® and by instructions to the jury.*® 
Statement of two or more causes of action in one 
count or paragraph of a petition or complaint ecan- 
not be reached by an objection to the introduction 
of any evidence under the count or paragraph.” 
Duplicity.21_ An objection to a declaration upon 
the ground that it is double comes too late after 
joinder of issue.?? To take advantage of duplicity 
in a pleading there must be a special complaint there- 
of, by demurrer or otherwise;?? and in some juris- 


dictions duplicity in a declaration may be taken ad- | 


vantage of by,?+ and only by,?° a special demurrer. 
[§ 1216] 4. To Failure To State Cause of Action 
or Defense—a. In General. An objection that the 
declaration, petition, or complaint does not state 
facts sufficient to constitute a cause of action may be 
raised at any time,”° and at any stage of the proceed- 
ings;?7 it may be raised after answer,?® after the 
time to demur or answer has passed,?° at the trial,*° 


Mo. 705, 174 SW 53; Chandler v. 


[§§ 1213-1216 


Owens, 78 Okl. 50, 186 P 1092 [certio- 
rari den 253 U.S. 489, 40 SCt 485, 64 
L. ed. 1027]; Stuart v. Grayson, 65 
Okl. 58, 162 P 956; Landon v. More- 
head, 34 Okl. 701, 126 P 1027; Mer- 
chants’, etc., Ins. v. Marsh, 34 Okl. 
453, 125 P 100, 42 LRANS 996; Pur- 
cellev., Conder, 33 Okl., 68,,124 P-457; 
St. Paul F. & M. Ins. Co. v. Mountain 
Park Stock Farm Co., 23 Okl. 79, 99 
P 647; Hedgecock v. Mendel, i46 
Wash. 404, 263 P 593. See HBrickson 
v. McLellan, 46 Wash. 661, 91 P 249 
(discussing, but not deciding, the 
point). Compare Osten v. Winehill, 
10 Wash. 333, 38 P1123 (advantage of 
departure may be taken by objecting 
to introduction of evidence and mov- 
ing for nonsuit). 

7. Rathbun v. New York, etc., R. 
Con LDR L463), 36. cA ots 4, 

8. Hamilton v. McGinnis, 119 Kan. 
719, 241 P 690. 

9. See Equity § 147. 

10. Shannon v. Dorsinski, 134 Wis. 
68, 114 NW 129; Post v. Campbell, 
110 Wis. 378, 85 NW 1032; Hoff v. 
Olson, 101 Wis. 118, 76 NW 1121, 70 
AmSR 903. Contra Stein v. Benedict, 
83 Wis. 6038, 53 NW 891. 

Time and mode of objecting to want 
of equitable jurisdiction generally 
see Equity §§ 147, 148. 

Lie Gilt Keb: kn CO.. Ve 
(Tex. Civ. A.) 141 SW 1020. 

12.wGult, ,ete, Ry Co. ve Stewart, 


supra. 

13. See infra § 1235. 

14. Barton v. Farmers’ State Bank, 
(Tex. Commn. A.) 276 SW 177 [rev 


(Civ. A.) 263 SW 1093]. 


Stewart, 


15. Barton v. Farmers’ State Bank, 
supra. 
16. Anderson yv. Rich, (Tex. Civ. 


A.) 223 SW 540. 

17; Coblentz vy. Putifer, 81 kan: 
905, 106 P 1011; Blodgett v. Yocum, 
80 Kan. 644, 103 P 128; Meredith v. 
Bitter Root™ Valley Irr. Co., 49 Mont. 
204, 141°P 648; Sleeper v. Baker, 22 
N. D. 386, 134 NW 716, 39 LRANS 
864, AnnCas1914B 1189; State Exch. 
Bank vy. National Bank of Commerce, 


70 Okl. 234, 174 P 796, 2 ALR 211. 

18. Gadsden First Nat. Bank Vv 
Morgan, 213 Ala. 125, 104 S 403. 

19. Gadsden First Nat. Bank v. 
. Morgan, supra. 

20. Graves v. St. Louis, etc., R. Co., 


133 Mo. A. 91, 112 SW 736. And see 


Veneering Co., 84 Ind. A. 98, 147 NE 
781 (where the only objection to the 
introduction of evidence was that the 
only cause of action was one founded 
on a written contract, and that such 
evidence was outside’ of the issues, 
but the facts charged in the com- 
plaint were sufficient, if proved, to 
warrant a recovery, if stated in a 
separate paragraph of the complaint, 
and no motion for a separation was 
made, the objection to the evidence 
was properly overruled). 

21. Duplicity as ground for mo- 
tion to strike see supra § 1000. 

22. Chicago Cons. Tract. Co. v. Ma- 
honey, 131 Ill. A. 591 [aff 230 Ill. 562, 
82 NE 868]. 

23. American Hard Rubber Co. v. 
Howe, 280 Ill. 431, 117 NE 425 [rev 
203s LlleAGe Sods 

24. See supra § 480. 


acta Dubois v. Roby, 84 Vt. 465, 80 
26. U. S.—Victor American Fuel 


ee v. Hidson, 237 Fed. 999, 150 CCA 

Cal.—Agalianos v. American Cent. 
Insa-Co. G2 Cal. As eo Aon ee Ce el OTs 
Pes v. Dittus, 8 Cal. A. 175, 96 A 
vo . 

Miss.—Southern R. Co. v. Grace, 
95 Miss. 611, 49 S 8385. 

Mo.—Lewis v. Barnes, 220 SW 487; 
Local Union No. 66 U.. L. W. I. U. wv. 
Herkert, etc., Trunk Co., (A.) 5 SW 
(2d) 671; Tiller v. Farmers’ Mut. F. 
Ins: ©o.,. 220—Mo. An33i, 3296 SW) 
464; Missouri State Highway Bd. v. 
Southern Surety Co., (A.) 290 SW 652; 
Peterie v. Metropolitan St. R. Co., 
177 Mo. A. 359, 164 SW 254; Greer v. 
St. Louis, etc., R. Co., 173 Mo. A. 276, 
158 SW 4o. 

Mont.—Badovinac v. Northern Pac. 


R. Co., 39 Mont. 454, 104 P 543. 
Nev.—wNielsen v. Rebard, 43 Nev. 
ath a P 984. 
M.—Jamison v. McMillen, 26 N. 


M. N33 dO OME Gao. 

N. Ci—Lassiter v. Adams, 196 N. C. 
711, 146 SE 808; Elizabeth City Wa- 
ter, etc., Co. v. Elizabeth City, 188 N. 


C. 278, 124 SE 611. 

27. Cal.—Reid v. Thomas, (A.) 
219 P2216. 

Colo.—Bothwell v. Denver Union 
Sos Yard Co., 39) Colo. 221,90 P 


Mo.—-Carpenter v. St: Joseph, 263 


Chicago, ete., R:_Co., 251 Mo. 592, 158 
SW 35; W. W. Brown Constr. Co. v. 
MacArthur Bros. Co., 236 Mo. 41, 139 
SW 104; Williams v. St. Louis-San 
Francisco R. Co., (A.) 7 SW (2d) 392; 
Chapman vy. Davis, (A.) 287 SW 832; 
Hammond Bank v. Garner, (A.) 213 
SW 504; State v. Stipp, (A.) 179 SW 
%20;. Baker’ v. St.Louis, ete. Ro Con 
187 Mo. A. 157, 172 SW 1185; McGow- 
an v. Gardner, 186 Mo. A. 484, 172 SW 
408; Greer v. St. Louis, etc., R. Co., 
173 Mo. A. 276, 158 SW 740. 

Mont.—Thornton vy. Kaufman, 35 
Mont. 181, 88 P 796. 

N. Y.—Coffin v. Reynolds, 37 N. Y. 
640, 5 Transcr. A. 74. 

Or.—Haworth v. Jackson, 80 Or. 
TZ LOG ee wo9 0s 

Tex.—Redland Fruit Co. v. Sargent, 
51” Tex Civ, Ase6L9s 113 (Swi sae: 

Utah.—Idaho Wholesale Grocery 
Co. v. Robinson, 54 Utah 481, 182 P 


Boe 

Wash.—Ward v. Magaha, 71 Wash. 
679, 129 P 395. See In re Parkes, 105 
Wash. 586, 178 P 830, 101 Wash. 659, 
172 P 908 (objection may be first 
aes during the progress of the 
suit). 

“It is axiomatic that, if the petition 
wholly fails to state a cause of ac- 
tion, 
stage of the proceedings.” Chapman 
v. Davis, (Mo. A.) 287 SW 832, 838. 

8. Snipes v. Monds, 190 N. C.190; 

SE 413; National Loan, ete., Bank 

Pes Dev. Co, 4l S41 28 139 SE 
183: (CROs Belknap Glass Co. v. Kelle- 
her, G2. Wash,..529, 130 5p 12 38 

29. Cohn v. Goldman, 76 N. Y. 284 
(rev 43 N. Y. Super. 436]. 

30. Casey v. New York, 217 N. Y. 
192, 111 NE 764; Kelly v. Security 
Mut. i, Ins. Co. -f86 N. Y.<1 6) 7seNe 
584, 9 AnnCas 661; Wolfe v. Burke, 56 
N. Y. 115 [rev 7 Lans 151), 

[a] At any stage of trial.—Mc- 
Pherson v. Hattick, 10 Ariz. 104, 85 
P 731; Carnahan v. Motor Transit 
Co., 65 Cal. A. 402-224 P 143. 

[b] Upon plaintiff’s Opening to 
jury.—Verplanck vy. Van Buren, 76 N. 
Y. 247 [rev 11 Hun 328]. 

[ec] At close of plaintiff’s evidence. 
—Ginocchio v. Kockos, 18 F. (2d) 
193; Weeks v. O’Brien, 141 N. Y. 199, 
36 NE 185. But see Morse Vv. Roach, 
229 Mich. 588, 201 NW 471 (stating 
that the point should have been raised 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


the point may be urged at any ~ 


2 a 


8§ 1216-1217] 


before verdict*+ or judgment,*? after judgment,?* or 
even for the first time on appeal.*4 
tion may be raised in any manner*® which presents 
While the objection may be 
presented by a demurrer,*? it need not be so pre- 
sented ;*° it may be raised by a motion to dismiss or 
for a nonsuit,®® a motion or request to direct a ver- 
dict for defendant,*® an exception to the verdict,*? 
and in most, al- 
though not all, jurisdictions by an objection to the 
introduction of any evidence under the pleading.** 
The objection may be made in writing‘ or ore 
Indeed, the failure of a declaration, pe- 
tition, or complaint to state a cause of action is a 
self-asserting defect,#® and where an objection there- 
to is not made at some time or in some manner by a 
party litigant, the court may*? and should*® raise 
Like rules govern 


the grounds thereof.?® 


a motion in arrest of judgment,*? 


tenus.*® 


it sua sponte or ex mero motu. 


by motion to dismiss, and not held 
until the close of the proofs, but 
holding that there was no merit in 
the point). 

31. Wood v. Wood, 166 Ga. 519, 143 
SE 770 


32. Republic Iron, etce., Co. v. Yan- 
uszka, 166 Fed. 684, 92 CCA 280. 
33. Carnahan v. Motor Transit Co., 


€5 Cal. A. 402, 224 P-143. 
34. See Appeal and Error § 708. 
35. Greer v. St. Louis, ete., R. Co., 
173 Mo. A. 276, 158 SW 40. 


36. Reid v. Thomas, (Cal. A.) 279 
P 226. 

37. See supra §§ 489, 507. 

38. Woodward Iron Co. v. Burges, 


ZEo PAVatel3'6 Lads 33:99, 400; Reid v,. 
Thomas, (Cal. Aj 279. BP 226; Burke 
Va DIccus,. asiecal-— As E70, 290 Pi B30; 
Casey v. New York, 217 N. Y. 192, 111 


NE 764; Kelly v. Security Mut. L. 
Ins. Co., 186 N. Y. 16, 78 NE 584, 9 
AnnCas 661. 


“Tt is unquestionably the law that, 
where a complaint does not state a 
substantial cause of action, advan- 
tage can be taken of same, notwith- 
standing there was no demurrer in- 
terposed.”” Woodward Iron Co. v. 
Burges, supra. 

39. See Dismissal and Nonsuit § 
104. 

40. McPherson v. Hattick, 10 Ariz. 
104, 85 P 731; Murphy v. Russell, 202 
Mass. 480, 89 NE 107; Badovinac v. 
Northern Pac. R. Co., 39 Mont. 454, 
104 P 543. Compare Smith v. Red- 
man, 244 Ill. A. 434, 485 (‘‘A motion 
to exclude the evidence and for a di- 
rected verdict is not a proper meth- 
od of questioning the legal sufficien- 
cy of the declaration as a pleading”’’). 

41. Turner v. Fuller, 39 Ga. A, 184, 
146 SE 494. 


42. See Judgments ? LOO, 

43. See infra § 121 

44. Hlizabeth City Water, etc., Co. 
v. Elizabeth City, US SiN RCs 27.8) £24 
SE 611. 

45. Blizabeth City Water, etc., Co. 


v. Elizabeth City, supra. f 

[a] Demurrer ore tenus (1) is per- 
missible. Lassiter v. Adams, 196 N. 
C. 711, 146 SE 808; Snipes v. Monds, 


190 N. C. 190, 129 SE 413; McDonald 
Vv. MacArthur Bros. Col, “154 <N. -C. 
122, 69 SE 832; Garrison v. Williams, 


150° N.C. 674, 64 SE 78 C. C. Bel- 
knap Glass Co. v. Kelle er, 72 Wash. 
529, 130 P1128. (2) However, where 
the complaint states a cause of action 
under the law of the state wherein 
the suit is brought, an objection that 
no cause of action is averred under 
the laws of another state where the 
alleged injury occurred cannot be 
raised by demurrer ore tenus. Har- 
rison v. Atlantic Coast Line R. Co., 
“168 N. C. 382, 84 SE 519 (the issue as 
to the law of the other state, raised 
by the answer, is one of fact to be 
determined as other issues of fact 
are determined). (3) Demurrer ore 
tenus generally see supra § 517. (4) 
Objection to evidence as demurrer 
ore tenus see infra § 1218. 
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Also the objee- 


substance. °° 


eral. 


. LaRue v. LaRue, 317 Mo. 207, 
294 SW 723. 

47. Sylvester v. Lichtenstein, 61 
Fla. 441, 55 S 282; Dekle v. Calhoun, 
60 Fla. 53,53 S 14; Lassiter v. Adams, 
196 N. C. 711, 146 SE 808; Snipes v. 
Monds;, 19.0 eN. "Gr. 190; $129) Si *473 - 
Elizabeth City Water, etc., Co. v. 
Elizabeth City, 188 N. C. 278, 124 
SE 611; McDonald v. MacArthur Bros. 
Co:., 154 N: C. 122,69 SE 832; Garri- 
oon v. Williams, 150 N. C. 674, 64 SE 

48. Greer v. St. Louis, etc., R. Co., 
173 Mo. A. 276, 158 SW 740. 

49. See cases infra this note. 

fa] Thus (1) the objection may be 
raised at any stage in the proceed- 
ing. Citizens’ State Bank v. Wor- 
den, 95 Nebr. 53, 144 NW 1064. (2) 
It may be raised by a motion for a 
directed verdict. McCargar v. Wiley, 
112 Or. 215, 229 P 665. (3) However, 
the objection should be raised di- 
rectly. Lord Blectric Co. v. Oak 
Les oe Co., 189 App. Div. 481, 178 NYS 


Objection for first time on appeal 
see Appeal and Error § 712. 

50. See cases infra this note. 

[a] Governing rules.—(1) At least 
in some jurisdictions, the objection 
may be raised at the trial (Title Ins. 
Co. v. Hawes, 76 Misc. 478, 1385 NYS 
608), (2) at any time (Daniel v. Brow- 
der-Magnet Co., 13 Ga. A. 392, 79 SE 
237), (3) or at any stage of the pro- 
ceedings (Joyner v. Seattle, 144 Wash. 
641, 258 P 479). (4) Also, it may be 
raised in any proper way or manner 
(Daniel v. Browder-Magnet Co., su- 
pra), (5) as by a motion to strike 
(Daniel v. Browder-Magnet Co., su- 
pra), (6) or by a request to instruct 
the jury to disregard the plea (Da- 
niel v. Browder-Magnet Co., supra), 
(7) or it may be urged in opposition 
to defendant’s motion for judgment 
on the pleadings (Sutherlin v. Bloom- 
Cr, D0 (Orso Ss to oie Lop» 

Objection for first time on appeal 
see Appeal and Error § 711. 


51. Berch v. Carter, 118 Okl. 227, 
247 P 43. 

52. See infra § 1226. 

53. 


U. S.—Walton Trust Co. v, 
TayvyloL, abe. C20). 342) 

Ala.—Security Finance Co. v. Kel- 
ly’s Tire Shop, 216 Ala. 642, 114 § 
298; Farrow v. Andrews, 69 Ala. 
96; Coster v. Brack, 19 Ala, 210. 

Conn.—Morehouse v. Northrop, 33 
Conn. 380, 89 AmD 4211; Adams v. 
Way, 32 Conn. 160. 

But see Woodbridge Ice Co. v. Se- 
mon Ice Cream Corp., 81 Conn. 479, 
484, 71 A 577 (stating, in a case 
where plaintiff requested an instruc- 
tion in effect asking the court to 
take from the consideration of the 
jury all evidence of a certain con- 
tract on the ground that the answer 
did not allege such a.contract, that 
‘if the answer is thus defective, ad- 
vantage could have been better taken 
of such defect by demurring to the 
answer, or by objecting to all evidence 
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an objection that a counterclaim or other cross de- 
mand does not state facts sufficient to constitute 
a cause of action,*® and, at least in some jurisdic- 
tions, an objection that a plea or answer is bad in 
However, a reply consisting merely of 
a general denial is not sufficient to raise the question 
whether the answer states a legal defense;*! and, as 
hereinafter stated, in a number, although not all, 
jurisdictions the filing of a reply or replication, after 
failing to demur, is deemed to be a waiver by plaintiff 
of an objection that the plea or answer does not state 
facts sufficient to constitute a defense.®? 

[§ 1217] b. Objection to Evidence—(1) In Gen- 
Except in some jurisdi¢tions,®* an objection to 
the introduction of any evidence under a pleading is 
a permissible mode of attacking the pleading on the 
ground that it fails to state facts sufficient to con- 
stitute a cause of action or defense,®* and the objec- 


of the contract”). 

Dll. Swift v. Rutkowski, 182 Il. 
L8, 54 NE 1038; Greathouse v. Robin- 
son, 740 I-7; . Iitinois\ Cent Ru. Cony: 
Leiner, 103 Ill. A. 438 [aff 202 Tl. 
624, 67 NE 398, 95 AmSR 266]. 

Iowa.—Boyer v. Commercial Bldg. 
Inv. .Co., 110 Iowa 491, 81 NW 720; 
Haden v. Sioux City, etc., R. Co., 99 
Iowa 735, 48 NW 733; Van Sickle v. 
Keith, 88 Iowa 9, 55 NW 42; McCona- 
hey v. Griffey, 82 Iowa 564, 48 NW 
983; Arndt v. Hosford, 82 Iowa 499, 
48 NW 981. 
oes J.—Potts v. Clarke, 20 N. J. L. 
i .—Hobensack v. Hallman, 17 Pa. 


8. C.—Gill v. Ruggles, 97 S. C. 278, 
81 SE 519. 

Vt.—Berkley v. Burlington Cadillac 
CO Boe Vite2 60D PAM Gps 
Va. —Cunningham Nis 

Call (6 Va.) 530. 

54 Ariz.—Arizona-Parral Min. Co. 
v. Forbes, 16 Ariz. 395, 146 P 504; 
McPherson v. Hattich, 10 Ariz. 104, 
85 P 731; Consolidated Canal Co. v. 
Peters, 5 Ariz. 80, 46 P 74. 

Cal.—Carpenter v. Sibléy, 153 Cal. 


Herndon, 2 


205, 9194 SP e879. Tal 2 6th Amn S ROM ae remene 
LRANS 1143, 15 AnnCas 484. 
Colo.—Peters v. Peters, 82 Colo. 


508, 261 P 874; Burgess v. Keck, 53 
Colo. 224, 124 P 345; Marriott v® 
Clise, 12 Colo. 561, 21 P 909. 
Ga._—-Halliday v. Stewart County 
Bank, 128 Ga. 639, 58 SE 169; Wal- 
den v. Walden, 124 Ga. 145, 52 SE 


823; Kelly v. Strouse, 116 Ga. 872, 43 
SE 280; Porter v. Davey Tree Dx- 
pert Co, 84> Ga A. 355, L29SEPb5as 


Daniel v. Browder-Manget Cos, 13 Ga. 
A. 392, 79° SH 237. 

Ind.—Bane_ v. Ward, 77 Ind. 153; 
Barnard v. Haworth, 9 Ind. 103; Ay- 
res v. Blevins, 28 Ind. A. 101, 62 NE 
305. But see Peden v. Mail, 118 Ind. 
556, 20 NE 493 (stating the contrary 
but’ holding the pleading sufficient). 

Kan.—Burnette v. Elliott, 72 Kan. 
624, 84 P 374; Howard v. Carter, TL 
Kan. 85, 80 P 61; Brower v. Timreck, 
66 Kan. 110). TIPS ssi Johnson ws 
ae Creek Tp., 10 Kan. A. 398, 61 P 


Southern New 
230 Mass. 483, 120 


Mich.—Wagner v. Wagner, 236 
Mich. 84, 210 NW 299; Schindler v. 
Milwaukee, etc., R. Co., 77 Mich. 136, 
43 NW 911; Rowland vy. Kalamazoo 
Superintendents of Poor, 49 Mich. 
553, 14 NW 494. 

Mo. —Applegate v. Quincy, ete., R. 
Co., 252 Mo. 178, 158 SW 876; Jack- 
son v. Kansas City Bolt, ete., Co., 
238 Mo. 656, 141 SW 1128; Fisher v. 
St. Louis Transit Co's 198 Mo. 562, 
95 SW 917; Barber Asphalt Pav. Co. 
v. Field, 188 Mo. 182, 86 SW _ 860; 
Hall v. Small, 178 Mo. 629,77 SW 733; 
Broyhill v. Norton, 175 Mo. 190, 74 SW 
1024; Duerst v. St. Louis Stamp- 
ing Co., 163 Mo. 607, 63 SW 827; Rob- 
erts v. Walker, 82 Mo. 200; Garner v. 


Mass.—Marsch v. 
England R. Corp., 
NE 120. 
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tion may and should bé sustained where the pleading 
is insufficient in this respect.°®> However, while this 
method of challenging a pleading is permitted,®® it is 


McCullough, 48 Mo. 318; 
Anderson Motor Service Co., (A.) 273 
SW 741; Kern v. United R. Cos., 214 
Mo. A. 232, 259 SW 821; Colvin v. 
Gideon, etc., R. Co., (A.) 200 SW 715; 
Casner v. Meyer, (A.) 191 SW 1119; 
Greer v. St. Louis, etce., R. Co., 173 
Mo. A. 276, 158 SW 40; Ryan v. Rid- 
dle, 109 Mo. A. 115, 82 SW 1117; Har- 
rison v. Self, 103 Mo. A. 286, 77 SW 
91; Goldsmith v. St. Louis Candy Co., 
85 Mo. A. 595; Laclede Power Co. v. 
Nash-Smith, Tea, etc., Co., 85 Mo. A. 
321; State v. Johnson, 78 Mo. A. 5693 
Jones v. Philadelphia Underwriters, 
78 Mo. A. 296; Mumford’ v. Keet, 65 
Mo. A. 502; Weaver v. Harlan, 48 Mo. 
INS Sues 

Mont.—Wells-Dickey Co. v. HEm- 
body, 82 Mont. 150, 266 P 869. 

Nebr.—Gordon vy. Omaha, 77 Nebr. 
556, 110 NW 313; Horton v. Rohlff, 
69 Nebr. 95, 95 NW 386; Ball v. La 
Clair, 17 Nebr. 39, 22 NW 118; Cur- 
tis v. Cutler, 7 Nebr. 315. 

N. Y.—Bossert. v. Poerschke, 51 
App. Div. 381, 64 NYS 733; Lathrop 
v. Godfrey, 6 ‘Thomps. fia Os Nae 

Oh.—Shelton v. Mosier, 19 Oh. A. 
89; Williams v. Ederer, 48 Oh. Cir. 
Che inte SE 515; Lynch v. Cleveland, 
etc., R. Co., 20 Oh, Cir. Ct. 248, 11 Oh. 
Cir. Dec. 243. 

Okl.-—Herron v. Harbour, 57 Okl. 71, 
155 P 506; Lankford v. Schroeder, 
47 Okl. 279, 147 P 1049, LRA1915F 
628; Engle v. Legg, 39 Okl. 475, 135 
P 1058; Willoughby v. Ball, 18 Okl. 
535, 90 P 1017; Marshall v. Homier, 
13 Okl. 264, 74 P 368; Church v. At- 


Smith v. 


ehisony etesn RCo}, al. OK, 44,929 P 
530. 
Or.—-McCargar v. Wiley, 112 Or. 


215, 229 P 665. 

Ss. D.—Archambault v. Zimmerman, 
50 S. D. 130, 208 NW 717. 

Tex.—Pyron v. Butler, 27 Tex. 271; 
St. Louis Southwestern R. Co. v. Rol- 
lins, (Civ. A.) 89 SW 1099; 
Mansur, etc., Impl. Co., (Civ. A.) 37 
SW 466; Simon v. Sutton, (Civ. A.) 


28 SW 223. 
Wash.—Prescott v. Puget Sound 
alee yA les 22 


Bridge, etc., Co., 31 Wash. 
V2. 

Wis.—Fuhrmann v. Coddington En- 
gineering Co., 156 Wis. 650, 146 NW 


796; Benware v. Pine Valley, 53 Wis. 
527, 10 NW 695; Akerly v. Vilas, 21 
Wis. 377. 

Wyo—Fast v. Whitney, 26 Wyo. 
433, 8037 P 192s Grover Irr.,, etc., ‘Co. 
v. Lovella Ditch, etc., Co., 21 Wyo. 
2045) slail: 43, LURAI916C 1275, 


AnnCas1915D 1207. 

55. Fontenot v. La Fleur, 2 La. A. 
599; Ferrat v. Adamson, 53 Mont. 
172, 163 P 112; McLain v. Oklahoma 
Cotton Growers’ Assoc., 125 Okl. 264, 
258 P 269; Freeman v. King, 111 Okl. 
Di 2asi es o0 0% DNOLrp! ve 28st. uouis, 


ete, BR. Co., 73) Oki, 123, 175 RP 240; 
Hilton v. Bailey, 46 Okl. 759, 149 P 
863; McConnell v. Davis, 46 OkIl. 


201, 148 P 687; Haffner v. Dobrinski, 
17 Okl. 438, 88 P 1042 [aff 215 U.S. 
AAG SOMUSCE 172; 54 Ws eda, 27713 
Blackwell v. Speer, (Tex. Civ. A.) 98 
SW 908. 

[a] In Georgia (1) a pleading may 
be challenged by an objection to the 
introduction of evidence thereunder 
(see cases supra note 54), (2) and 
where an insufficient plea is so chal- 
lenged, the objection may and should 
be sustained (Halliday v. Stewart 
County Bank, 128 Ga. 639, 58 SE 169), 
(3) or where an insufficient defense 
set up in an answer is not challenged 
by demurrer or motion to strike, the 
trial court may, of its own motion de- 
cline to allow defendant to introduce 
any evidence in support thereof 
(Crew v. Hutcheson, 115 Ga. 511, 42 
SE 16); (4) but it is held that the tri- 
al court may and should decline to 
sustain an objection to, or to rule out, 
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evidence tending to support the al- 
legations of a petition, irrespective 
of whether or not the petition is 
good in substance (Macon v. Melton, 
115 Ga. 153, 41 SE 499; WPleming v. 
Roberts, 114 Ga. 634, 40 "SE 792; Hill 
v. Wallace, 31 Ga. 4. ign tele) SE 468; 
Garcia S. en C. v. Tagg ‘art Coal Co} 
27 Ga. A. 204, 108 SE 72). 

[b] Procedure where objection 
sustained.—Where objection to ad- 
mission of evidence for failure of the 
petition to state a cause of action is 
sustained, and plaintiff elects to 
stand on his petition, or does not take 
leave to amend, judgment should be 
entered for defendant. Gordon v. 
Omaha, 77 Nebr. 556, 110 NW 313. 


56. See supra text and note 54. 
57. Applegate v. Quincy, etc., R. 
Co.,252 Mo..173, 158 SW 2376; Bast 


St. Louis Ice, etc., Co. v. Kuhlmann, 


238 Mo. 685, 142 SW 253; Kern v. 
United R. Cos., 214 Mo. A. 232, 259 
SW 821. , 

58. Applegate v. Quincy, etc. R. 


Co., 252 Mo. 173, 158 SW 376; Bus- 
well v. Turner, (Mo. A.) 11 SW (2d) 
1088; Williams v. St. Louis-San 


Francisco R. Co., (Mo. A.) 7 SW (2d) 
392; State v. Globe Indemn. Co., (Mo. 
A.) 2 SW (2d) 815; Goudie v. Nation- 
al Surety Co., (Mo, A.) 288 SW 369; 
Chapman v. Davis, (Mo. A.) 287 SW 
832; Lorenz v. Bull Dog Auto. Ins 
Assoc., (Mo. A.) 277 SW 596; Zack- 
wick v. Hanover F. Ins. Co., (Mo- A.) 
225 SW 135; Colliseum Athletic As- 
soc. v. Dillon, 204 Mo. A. 504, 223 
SW 955; Hays v. Miller, 189 Mo. A. 
(2, “173 “SW 10963" Mcintosh. v2 St. 
Louis, ete., R. Co., 182 Mo. A. 288, 


168 SW 821; Patterson v. Spring- 
field Tract. Co., 178 Mo. A. 250, 163 
SW 955; Greer v. St. Louis, ete., R. 


Co., 173 Mo. A. 276, 158 SW 740; New- 
land v. Modern Woodmen of America, 
168 Mo. A. 311, 152 SW 1097; Porter 
v. Illinois Southern R. Co., 137 Mo. A. 
293 ol SW 80ers eT asylor ve. Starr, 
109 Okl. 135, 234 P 756; Amsden 
Lumber Co. v. Wilkinson, 96 Okl. 243, 
221 P 513; Hines_v., Pershin, 89 Okl. 
297, 2lo ve) 599 ehorp iw. ot. ious: 
CLOSE tw COr oy OK A238. Li oa 240s 
Tecumseh First Nat. Bank v. Harkey, 


63) OK PbS, 63) P2736) blerron ay. 
Harbour, 57 Okl. 71, 155 P 506; Mc- 
Connell v. Davis, 46 Okl. 201, 148 P 


687; Knapp v. Brett, (S. D.) 222 NW 
297; Archambault v. Zimmerman, 50 
S!)_D. 130, 2038) NW. 71°72) Stenson v. 


Elfmann, 26 S. D. 134, 128 NW 588. 

“The method of challenging the 
sufficiency of pleadings by objecting 
to the introduction of evidence there- 
under is not in favor with our 
courts.” Hays v. Miller, 189 Mo. A. 
Toys Lio SWE 096. 

YAN’ objection to the introduction 
of any evidence on the ground that 
the petition fails to state a cause of 
action is looked upon with disfavor 
by all the courts.” Greer v. St. Louis, 
ete, Rs Coj73 Mon A. F216, 2 15 ehos 
SW 740. 

[a] Disfavor is based upon theory 
‘that the fairer and more orderly 
way to determine the sufficiency of 
a pleading is upon demurrer, where- 
by one whose pleading is successfully 
attacked may have an opportunity to 
amend without undue delay or ex- 
pense.” Archambault v. Zimmerman, 
5018) Das Oot e208: IN Wi TC l7e 

59. George Adams, etc. Co. v. 
South Omaha Nat. Bank, 123 Fed. 
641, 60 CCA 579; Beeville First Nat. 
Bank v. Security Mut. L. Ins. Co., 
283 Mo, 336, 222 SW 832; Shelton v. 
Mosier, 19 Oh. A. 89. 

60. Howard v. Carter, 71 Kan. 85, 
80 P 61; Rowland vy. Kalamazoo Su- 
perintendents of Poor,.494 Mich; 553; 
14 NW 494; Jennison v. Haire, 29 
Mich. 207; East St. Louis Ice, etce., 
Co. v. Kuhlmann, 288 Mo. 685, 142 
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merely tolerated’? and not favored,®5® commended,®® 
or encouraged®® by the courts. 
will not be sustained®* unless the pleading would 


Such an objection 


SW 253: Anderson v. Carothers, 18 
Wash. 520, 52 P 229. And see Kelly v. 
Northern Pac. R..Co., 35, Mont. 243, 
88 P 1009 (mentioning the point). 

[a] “It is not encouraged because 
it smacks of an ambush, of lying in 
wait, and there is an element of un- 
timeliness and unfairness about it.” 
East St. Louis Ice, etc., Co. v. Kuhl- 
mann, 238 Mo. 685, 702, 142 SW 253. 

61. See cases infra this note. 

[a] “It does not take much of a 
pleading to be good against an ob- 
jection to the introduction of evi- 
dence.” Hstes v. Edgar Zinc Co., 97 
Kan. 774, 776, 156 P 758. 

[b] If allegations of complaint 
warrant recovery by plaintiff in any 
amount and upon any admissible 
theory, the pleading will withstand 


an objection to the admission of evi- - 


Adams v. Durfee, 67 Mont. 

Saint v. Beal, 66 
Mont. 2925 1213 P) 52483 Murleyaave 
Great Falls Baseball Assoc., 59 Mont. 
ale. U)sy MEA ae 

{c] Original and supplemental 
complaints.—W here an original com- 
plaint is wholly defective, but a sup- 
plemental complaint sets up matter 
accruing subsequent to the com- 
mencement of the action, so that the 
two establish a valid cause of action, 
objection to the supplemental com- 
plaint cannot be taken for the first 
time at the trial by objecting to evi- 
dence thereunder. Lowry v. Harris, 
12 Minn. 255. 

[d] If there is one good count (1) 
it will be allowed to stand (Sleeper 
v. Baker, 22 N. D. 386, 134 NW 716, 
39 LRANS 864, AnnCas1914B LH SIO 
(2) and the objection, made to the en- 
tire pleading, will be overruled (Rob- 
erts v. Walker, 82 Mo. 200). (3) De- 
fendant cannot rely on the first two 
counts to secure the exclusion of evi- 
dence admissible under the third 
count. Newton v. American Car 
Sprinkler Co., 87 Vt. 546, 90 A 583. 

Le] Petitions or complaints held 
sufficient, and to state a cause of ac- 
tion, as against an objection to the 
introduction of evidence thereunder. 
George Adams, ete., Co. v. South 
Omaha Nat. Bank, 123 Fed. 641, 60 
CCA 579; Childers v. Baird, 59 Colo. 
382, 148 P 854; Barner v. Lane, 126 
Kan. 173, 267 P 1003; Citizens’ State 
Bank v. Cheyenne County, 122 Kan. 
802, 252 P 228; Hstes v. Edgar Zinc 
Co. 97 Kan. 774," 156 Piss" Litser 
v. Kansas Gas, etc., Co., 95 Kan. 496, 
148 P 632; Schultz v. Spicer, 154 
Minn. 271, ‘191 NW 423; McCray v. 
Buttell, 149 Minn. 487, is4 NW LO 
Kelly- How-Thomson ConoMe Merritt 
Dev. Co., 147 Minn. 153, 179 NW 897; 
Pierce v. Hanson, 147 Minn. 21.93 179 
NW 893; Rotzien-Furber Lumber Co. 
v. Franson, 128 Minn. 122, 143 NW 
253; Munford v. Sheldon, (Mo.) 9 SW 
(2d) 907; State v. Reynolds, 287 Mo. 
697, 230 SW 642 [quashing certiorari 
(A.) 224 SW 99]; Beeville First Nat. 
Bank v. Security Mut. L. Ins. Co., 
283 Mo. 336, 222 SW 832; Thompson 
v. Lyons, 281 Mo. 430, 220 SW 942; 
East St. Louis Ice, ete., Co. v. Kuhl- 
mann, 238 Mo. 685, 142 SW 253; Hsty 
v. Walker, (Mo. A.) 3 SW (2a) 744; 
Jacobson v. Horner, 49 N. D. 741, 193 
NW 3:27; Miller v. National El.: Co.,. 
32 N. D. 352, 155 NW 871; Oklahoma 
Union R. Co. v. Burgess, 124 Okl. 233, 
254 P 969; Findley v. Wilson, 115. 
Okl. 280, 242 P 565; Taylor v. Starr, 
109 Okl. 135, 234 P 756; Othenin v. 
Theimer, 107 Okl. 38, 
Gould v. Gray, 


227 P 108; Sanders v. Percy, 94 Okl. 
145, 221 P 420; Sharum v. Sharum, 
82 Okl. 266, 200 P 176; Missouri, etc., 
R. Co. v. McClellan, 35 OklI. 609, 130 
P 916; Cooper v. Hillsboro Garden 
Tracts, = 08 ViOr wis. jp wtoge ake aescue 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


22:9 “Pb aa 
104 Okl. -225,° 230) B 
926; Bain v. Wolfenbarger, 100 Okl. 92,. 
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be fatally defective after verdict,®? and insufficient 
to sustain or support a judgment,*®* so that a motion 
in arrest of judgment would have to be sustained.®4 
Also an objection to the introduction of any evidence 
under a petition or complaint is unavailing if, by 
reasonable intendment or fair implication from the 
facts stated,®®> or by a most liberal construction,*®* 
the essential allegations may be arrived at by in- 
ference and the pleading held to state a cause of ac- 


tion. 


Requisites of objection. When an objection of the 
kind under consideration is made to the admission of 
evidence the precise ground thereof must be stated, 
or the objection will not be considered,** and it must 
be shown wherein the pleading fails to state a cause 
an objection pointing out a 
specific defect in the complaint has been made it is 
not necessary to repeat it every time it, is sought to 


of action;®® but where 


introduce evidence.®® 


AnnCasl1917E 840; Brooks v. North- 
ern Pac.” R.-Co.; Or< 387, 114 P 
949°, Htulm)-v: Chicago, etc; R.Co., 
41S. Di. 422, 171 NW 210; ‘Strong -v. 
Schaffer, 39 S. D. 250, 163 NW 1085, 
LRA1918F 648; Rogers v. Gladiator 
Gold Min., ete., Co., 21 S. D. 412, 113 
NW 86. 

[f] Pleas or answers held suffi- 
cient as against an objection to the 
introduction of evidence. La Fitte v. 
Salisbury, 22 Colo. A. 641, 126 P 1104; 
Hinchliffe v. Minnesota Commercial 
Men’s Assoc., 142 Minn. 204, 171 NW 
776; Martin v. Farmers’ Nat. Bank, 
(Tex. Civ. A.) 294 SW 240. 

62. Wilborn v. Desloge Cons. Lead 
Co., (Mo. A.) 268 SW 655; Ball v. 
Grismore, 210 Mo. A. 16, 239 SW 524; 
W. T. Rawleigh Co. v. Grigg, (Mo. 
A.) 191 SW 1019; Newland v. Mod- 
ern Woodmen of America, 168 Mo. A. 
311, 153 SW 1097; Wilkinson v. Mis- 
ner 158 Mo. A. 551, 138 SW 9238; 
Porter v. Illinois Southern R. Co., 137 
Mo. A. 293, 117 SW 680; Bade vy. Hib- 
berd, 50 Or. 501, 93 P 364. 

63. Robinson v. Seay, 175 Mo. A. 
713, 158 SW 409; Newland v. Modern 
Woodmen of America, 168 Mo. A. 311, 
153 SW 1097; -Schneider v. Johnson, 
164 Mo. A. 639, 147 SW 538; Rob- 
inson v. Paragould Southeastern R. 
Co., 132 Mo. A. 67, 111 SW 827 

64. Past St. Louis Ice, ete., Co. v. 
Kuhlmann, 238 Mo. 685, 142 SW 253; 
Kern -v. United R. Cos., 214 Mo. A. 
232, 259 SW 821; Myers v. Adler, 
188 Mo. A. 607, 176 SW 538; Maugh 
v. Hornbeck, 98 Mo. A. 389, 72 SW 
153; Goldsmith v. St. Louis Candy 
Co., 85 Mo. A. 595; Laclede Power 
Co. v. Nash-Smith Tea, etc., Co., 85 
Mo. A. 321; Marshall v. Ferguson, 78 
Mo. A. 645. 

65. Smith v. Neeley, 39 Ida. 812, 
231 P 105; Rotzien-Furber Lumber 
c Franson, 123 Minn. 122, 143 
NW 253; Applegate v. Quincy, etc., 
BA U'Co:, "252 Mo. L73)5> 1587S W376: 
East St. Louis, Ice, etc., Co. v. Kuhl- 
mann, 238 Mo. 685, 142 SW 253 ; Kern 
v. United R. Cos., 214 Mo. A. 232, 259 
SW 821. 

66. Applegate v. Quincy, etc. R. 
Co., 252 Mo. 173, 158 SW 376; East 
St. Louis Ice, ete., Co. v. Kuhlmann, 
238 Mo. 685, 142 SW 253; Kern v. 
United R. Cos., 214 Mo. A. 232, 259 
SW 821; Bennett v. Metropolitan St. 
R. Co., (Mo. A.) 180 SW 1050; Price 
v. Maryville, 173 Mo. A. 698, 161 SW 
295; Johnson v. Springfield Ice, etc., 
Co., 143 Mo. A., 441, 127 SW 692; 
Barteldes Seed Co. v. Fox, 134 Okl. 
ZS. 2030 P9258: 

[al When rule invoked.—The rule 
that, where a complaint is first at- 
tacked by an objection to evidence, it 
should be most liberally construed, 
can only be invoked where such an 
objection thas been overruled, the ac- 
tion tried on its merits, and the im- 
perfections of the pleading cured by 
proper proof. Bon Homme County v. 
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Exception to sufficiency of evidence cannot be em- 
ployed to test the sufficiency of the pleadings in in- 
stances of a failure to allege some fact which is a nee- 
essary ingredient of the cause of action attempted to 
be declared, or a constituent of the right which is 
claimed;*° but in a few jurisdictions it seems that it 
may be employed for this purpose where the aver- 
ments affirmatively negative the existence of the right 
claimed,*? or show the impossibility of its existence 


under ihe suit as framed.7? 


McLouth, 19 S. D. 555, 104 NW 256. 

Liberal construction generally see 
supra § 

Menke v. Gerbracht, 75 Hun 
NZS 109%. 

[a] Objection that evidence is in- 
competent, irrelevant, and immate- 
rial is not sufficient to test the suf- 
ficiency of a pleading. Merchants’ 
Nat. Bank v. Barlow, 79 Minn. 234, 
82 NW 364; Scanlan v. Barkley, 72 
Okl.- 86, 178 P~ 674. 

{[b] Objection to particular evi- 
dence as not within pleadings cannot 
serve as an objection to the general 
insufficiency of the complaint. Fuhr- 
mann v. Coddington Engineering Co., 
156 Wis. 650, 146 NW 796. 

68. U.S.—Hamilton County Comrs. 
Smbie ae 64 Wed. 103, 11 CCA 

Kan.—Clark v. Linley Motor Co., 
126 Kan. 419, 268 P 860. 

Minn.—Thoreson v. Minneapolis 
Harvester Works, 29 Minn. 341, 
NW 156. 

N. M.—State Bank of Commerce v. 
Western Union Tel. Co., 19 N. M. 211, 
142 1P 156, LRALT9I5A. 120: 

N. D.—Sleeper v. Baker, 22 N. D. 
386, 134 NW 716, 39 LRANS 864, 
AnnCas1914B 1189; Pine Tree Lum- 
ber Co. v. Fargo, 12 N. D. 360, 96 NW 
357; James River Nat. Bank v. Pur- 
chase, 9 N. D. 280, 883 NW 7. 

S. D.—Heidner v. Germschied, 41 
S. D. 430, 171 NW 208. 

[a] Where complaint alleges two 
causes of action, one of which is suf- 
ficiently alleged, an objection to the 
reception of any evidence on the 
ground that the complaint fails to 
state facts sufficient to constitute a 
cause of action is not sufficiently 
specific to reach a defect in pleading 
the other cause of action. Peterson 
v. Alden, 49 Minn. 428, 52 NW 39. 

[b] General objection held eg 
broad.—Republie Iron,- ete., Co 
Yanuszka, 166 Fed. 684, 92 CCA “280, 

69. Ferrat v. Adamson, 53 Mont. 
Zao las elt me 

70. New Zealand F. Ins. Co. v. 
Brewer, 29 Ga. A. 778, 116 SE 922. 


Tis New Zealand 'F. Ins. Co. Vit 
Brewer, supra. 
72. New Zealand F. Ins. Co. v. 


Brewer, supra. 

73. Demurrer generally see supra 
§§ 452-580. 

74. Conrad v. Howard, 89 Mo. 217, 
1 SW 212; Schneider v. Johnson, 164 
Mo. A. 689, 147 SW 538; Carson v. 
Crossman, 99 | OkKl.* 71,'_ 225) Pr 947; 
Wey v. City Bank, 29 Okl. 3138, 116 
P 943; Shultz v. Jones, 3 Okl. 504, 41 
P 400; Rothe v. Rothe, 31 Wis. 570; 
Grannis v. Hooker, 29 Wis. 65; Hays 
v. Lewis, 17 Wis. 210. 

[a] Objection is in. affect demur- 
rer.—Orpheus Vaudeville Co. v. Clay- 
ton, Inv. Co.,; 41 Utah'605; 128; P 575; 
Salt Lake County v. Clinton, 39 Utah 
AG 2 pT PLOTS: 

{b] Sustaining objection is equiv- 


[§ 1218] (2) Comparison with Demurrer.’* While 
an objection to the introduction of any evidence un- 
der a pleading on the ground that it does not state a 
cause of action or defense is, in a sense, equivalent 
to a demurrer,’+ is sometimes spoken of as a de- 
murrer ore tenus,*® and is governed by some of the 
rules controlling demurrers,’® nevertheless it is not, 
strictly speaking, 
broad office of a formal and timely demurrer,’* and a 


a demurrer,‘’ it is not allowed the 


alent to sustaining demurrer.—Den- 
nig v. Meckfessel, 303 Mo. 525, 261 


SW 55; Kendall v. Watts, 135 Okl. 66, 
273 P 991. 
75. Williams v. St. Louis-San 


Prancisco R. Co., (Mo. A.) 7 SW (2d) 
392; Chapman Vv. Davis, (Mo. A.) 287 
sw 832; Lorenz v. Bull Dog Auto. 
Ins. ASsoc., (Mo. A.) 277 SW 596; 
Kern v. United R. Cos., 214 Mo. A. 
232, 259 SW 821. 

[a] Objection constitutes demur- 
rer ore tenus.—Colliseum Athletic 
Assoc. v. Dillon, 204 Mo. A. 504, 223 
SW. 955. 

[b] Objection is in nature of de- 
murrer ore tenus.—Cleveland v. Bate- 
man) /23-N. 2 M:19675;/s1168 MP 648° 
AnnCas1918E 1011. 

Demurrer ore tenus generally see 
supra § 517. 

76. See cases infra this note. 

[a] Petition which is not subject 
to demurrer “is not subject to an ob- 
jection to the introduction of evidence 
upon the ground of insufficiency.” 
Weber Chimney Co. v. Blackwell Hos- 
pital Cor) 11 OKI 62) (635) 2s sie oo: 

{b] Manner of testing sufficiency 
of pleading.—‘‘Where it appears from 
the complaint that the substance and 
not the form is involved, there should 
be no reluctance to test the sufficien- 
cy of the complaint in the same man- 
ner aS upon demurrer.” Archam- 
bault v. Zimmerman, 50 S. D. 130, 132, 
208 NW 717. 

{c] Question presented (1) is the 
same as that. raised by a general de- 
murrer (Hall v. Advance-Rumely 
Thresher Co., 65 Mont. 566, 212 P 
290; Daily v. Marshall, 47 Mont. 377, 
133 P 681; Cowart v. Parker-Wash- 
ington Co., 40 Okl. 56, 1386 P 153), 
(2) and is to be determined by the 
rules governing a demurrer (Pa- 
cific Bridge Co. v. Oregon Hassam 
Cone WOne 5165 134° Palrs4), 

{d] Admissions.—(1) For the pur- 
poses of argument and consideration 
of the objection, the truth of the 
material allegations of fact in the 
pleading is admitted. Conrad vy. 
Howard, 89 Mo. 217, 1 SW 212; Gould 
vy. Gray, 104 Oki. 225, °230' Ph 926; 
Stenson v. Elfmann, 26 S. D. 134, 128 
NW 588; Orpheus Vaudeville Co. v. 
Clayton ‘Inv. Co., 41 Utah 605, 128 P 
575; Salt Lake County v. Clinton, 39 
Utah 462, 117 P 1075. (2) Legal con- 
clusions, however, are not admitted. 
Hoyer v. Ludington, 100 Wis. 441, 76 
NW. 348. 

77. Iron River v. Bayfield Coun- 
ty, 106 Wis. 587, 82 NW 559. 

78. Hast St. Louis Ice, ete., Co. v. 
Kuhlmann, 238 Mo. 685, 142 SW 253. 

[a] Considered as demurrer ore 
tenus (1) the objection is not viewed 
in the same light as a formal demur- 
rer (Adams vy. Pickrel Walnut Co., 
(Mo. A.) 232 SW 271), (2) and does 
not reach the alleged defects to near- 
ly the same extent and for nearly the 
same purpose as a forma! written de- 
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greater latitude of presumption will be indulged in 
favor of the pleading than upon a formal demurrer.*® 

[§ 1219] 5. To Uncertainty, Indefiniteness, or Con- 
vagueness, uncertainty, or in- 
definiteness in a pleading should be attacked, before 
joining issue,®° by a motion,*+ demurrer, exception®? 
or plea,®* according to the practice prevailing in the 
particular jurisdiction;’* such a defect cannot be 
reached by an objection to the introduction of evi- 
dence under the pleading,®® by a request to charge 
the jury,®® or by a motion in arrest of judgment.*? 
Likewise, in some Jurisdictions, an objection to the in- 
troduction of any evidence under a pleading will 
not,§® or will seldom, if ever,8® be sustained on the 
ground that the allegations of the pleading are sim- 
ply conclusions, and after findings have been made 
an averment. cannot be questioned on the ground that 
it is a mere conclusion of law;°° but in other juris- 
dictions, wherein the adverse party is held not to be 
charged with any duty to attack conclusions by a 


clusions. Ambiguity, 


PLEADING 


motion to make definite and certain,®! his objection 


murrer (Colliseum Athletic Assoc. 
v. Dillon, 204 Mo. A. 504, 223 SW 
955). 

79. Dak.—Stutsman 
Mansfield, 5 Dak. 

Kan.—Burnette v. Elliott, 72 Kan. 
624, 84 P 374; Mills v. Vickers, :6 
Kan. A. 884, 50 P 976. 

Mich.—Barton v. Gray, 48 Mich. 
164, 12 NW 30. 

Minn.—Cochrane v. Quackenbush, 
29 Minn. 376, 13 NW 154. 

Mo.—State v. Delaney, 122 Mo. A. 
239, 99 SW 1; Heether v. Huntsville, 
i231 Mo. A. 495, 97 SW 239. 

Nebr.—Peterson v. Hopewell, 55 
Nebr. 670, 76 NW 451; Harnett v. 
Holdredge, 5 Nebr. (Unoff.) 114, 97 
NW 443. 

N. D.—Waldner v. Bowdon State 
Bank, 13 N. D. 604, 102 NW 169 

Ok. —Pond Creek First Nat. Bank 
ve Cochran wil OKA S38). Sie 8555 
Haffner v. Dobrinski, 
P 1042. 

Or.—Keene v. Eldriedge, 47 Or. 179, 
82 P 803; Currey v. Butcher, 37 Or. 
380, et EOS as 

S. D.—Schriner v. Dickinson, 20 S. 
D. 433, 107 NW 536; Nerger v. Equi- 
table RF. Assoc., 20 S. D. 419, 107 NW 


County Vv. 
78, 37 NW 304. 


531; Strait v. Eureka, 17 S. D. 326, 96 
NW 695; Whitbeck vy. Sees, 10 Sy ID), 
OLore te, INiVy 194°5. 


Wis.—Hocks v. Sprangers, 113 Wis. 
123, &7 NW 1101, 89 NW 113; Minard 
v. Burtis, 83 Wis. 267, 53 NW 509. 


80. Keyes v. Dade, 8 La. A. 257. 
81. American Bond, ete. Co. v. 
Hopkins, 46 Colo. 460, 104 P 1040; 


Kerr v. Hays,'35 Ni: YY. 3831; \Chicago, 
etc., R. Co. v. Owens, 78 Okl. 50, 186 
P 1092 [certiorari den 253 U. S. 489, 
40 SCt 485, 64 L. ed. 1027]; Kress 
House Moving Co. v. George Hogg 
Con 263 Ba, 191, 106cArsb1. 

Waiver by failure to make motion 
see infra § 1229. 

82. American Bond, etc. Co. v. 
Hopkins, 46 Colo. 460, 104 P 1040. 

Waiver by failure to demur see 
infra § 1231. See also supra § 460. 

83. Wright Motor Co. v. Shaw, 171 
Ark, 935,287 SW 177. 

84. Uncertainty and indefiniteness 
as grounds for: 

Demurrer see supra § 475. 
Motion to make more definite and cer- 

tain see supra § 1030. 

85. 'U. S.—Burley Vv. German- 
American Bank, 111 U. S. 216, 4 SCt 
341, 28 L. ed. 406. 

Colo.—American Bond, etc., Co. v. 
Hopkins, 46 Colo. 460, 104 P 1040. 

Ida.—Younie v. Blackfoot Light, 
éte.,.Co., 15 Iida. 56396 P 193% 

La.—Hudson vy. Louisiana R., etc., 
Co., 4 La. A. 248. 

Mo.—State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145; East St. 


17 Okl. 438, 88} 


Louis Ice, ete., Co. v. Kyhlmann, 238 
Mo. 685, 142 SW 253; Chapman v. 
Davis, (Aj). 282 SW. 832;. Kern : v. 
United R. Cos., 214 Mo. A. 232, 259 SW 
821; Peterson v. Commonwealth Cas- 
ualty Co., 212 Mo. A. 434, 249 SW 148; 
Colliseum Athletic Assoc. v. Dillon, 
204 Mo. A. 504, 223 SW 955; Merkle 
v. Powe, 165 Mo. A. 402,147 SW-_1104; 
Schneider v. Johnson, 164 Mo. A. 639, 
147 SW 538. 

N. Y.—Kerr v. Hays, 35 N. Y. 331. 

Okl.—Johnson v. Bement, 109 OKI. 
260, 235 P 5385; Lawton First Nat. 
Bank v. Humphreys, 66 Okl. 186, 168 
P 410; Wey v. City Bank, 29 Okl. 313, 


116 P 943; Pond Creek First Nat. 
eee Vv. Cochran, (17 tOk) 538, Sie 

S. D.—Fritz v. AN eR PASS 
D. 280, 111 NW 63 


Wash. OEE eaiton v. Johnson, 137 
Wash. 92, 241 P 672. 

[a] Such objection cannot serve 
purpose of motion to make more defi- 
nite and certain. Fritz v. Watertown, 
21 S. D. 280, 111 NW 630; Leghorn 
v. Nydell, :389 Wash. 17,80 P 833. 

[b] Objection not sustained.—(1) 
In some cases it is stated that an ob- 
jection to the introduction of evi- 
dence iS never sustained because of a 
lack of certainty or definiteness in 
the allegation. Applegate v. Quincy, 
etc., R. Co., 252 Mo.173, 158 SW 376; 
East St. Louis Ice, etc., Co. v. Kuhl- 
mann, 238 Mo. 685, 142 SW 253. (2) 
In other cases it is declared that such 
an objection should seldom, if ever, 
be sustained when the allegations of 
a pleading are simply indefinite. 
Taylor v. Starr, 109 Okl..185, 234 P 


756; Carson v. Crossman, 99 Okl. 71, 
225 P 947; Amsden Lumber Co. v. 
Wilkinson, 96 Okl. 243, 221 P 513; 


Cosden Pipe’ Line Co. v. Berry, 87 
Okl. 237, 210 P 141; Blackert v. Lank- 
ford, 74 Okl. 61, 176 P 532; Tecumseh 
First Nat. Bank v. Harkey, 63 Okl. 
TGS apuoseie eile. 

s6. Long v. Hunter, 58 S. C. 152, 
36 SH 579. 

87. Bryan v. Moore, 81 Ind. 9. 

88. Lawton First Nat. Bank v. 
Humphreys, 66 Okl. 186, 168 P 410; 
Carr ivi. Séigier, 52) Oly 485,.2153) (P 
141; Wilson v. Hulberg, 51 Okl. 316, 
151 P1067; Ball v. White, 50. Ok}. 
429, 150 P 901; McConnell v. Davis, 
46 Okl. 201, 148 P 687; De Watteville 
v. Sims, 44 Okl. 708, 146 P 224; Abbott 
Vv. Dineus) 44NOk So 6s mAton Pesos: 


Sulzberger, etce., Co. v. Castleberry, 
40 OkKl. 613, 139 P 837; Johnston v. 
Chapman, 38 Okl. 42, 134 0 1076; Ho- 


gan v. Bailey, 27 Okl. Loy i10" P 89.0: 
Pond Creek First Nat. Bank v. Coch. 
ran, 17.Okl. 538, 87 P 855; Rawlins 
Vv. Jung quist, 16 Wyo. 403, 94 P 464, 
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to the introduction of evidence in support of the 
pleading may be properly sustained upon the election 
of the pleader to stand upon the pleading rather than 
apply for leave to amend;®? and in a few jurisdic- 
tions a legal conclusion may be attacked collaterally 
at any stage of the proceeding,®*? without resorting 
to a motion to make more definite and certain.®* 

[§ 1220] 6. To Lack or Insufficiency of Exhibit 
or Bill of Particulars.°® 
fied with a bill of particulars, his remedy is to de- 
mand or move for a more specific, particular, or com- 
plete bill;°® after pleading to the merits he cannot 
properly object to the lack or insufficiency of a bill 
of particulars,’ nor can he challenge the sufficiency 
of a bill for the first time at the trial by objecting to 
the introduction of any evidence thereunder.°® 
if defendant wishes to compel the filing of the orig- 
inal instrument sued on, he should proceed by mo- 
tion,®® rather than by calling attention in the answer 
to the fact that a copy, and not the original, was 


If defendant is not satis- 


Also, 


96 P 144. 

89. Taylor v. Starr, 109 Okl. 135, 
224 P 756; Carson v.> Crossman, 99 
Okl. 71, 225 P 947; Amsden Lumber 
Co. v.—Wilkinson, 96 Okl. 243, 221 
P 513; Cosden Pipe Line Co. v. Berry, 
87 Okl. 287, 210 P 141; Tecumseh 
First Nat. Bank vy. Harkey, 63 Okl. 
HGS, LOSE ase 

[a] Conclusions which apprise ad- 
verse party of what is claimed are 
sufficient as against an objection to 
the introduction of evidence under 
the pleading. Estes v. Edgar Zinc 
Co3 0% Kany (74. 156eP bse 

90. Clark v. North Pac. SS. Co., 74 
Or. 470, 144 P 472, LRA1916E 487. 

91. McCrimmon vy. Raymond, 77 
Colowsy,, 234 POs 8: 

92. McCrimmon v. Raymond, su- 
pra. 

93. Kramer v. Kansas City Pow- 
er; ete... Cor, 3h Mos 369; 2779" Sivas 
[foll Hopkins v. American Car,, 1etes 
Co., (Mo. A.) 295 SW. 841]. Compare 
State v. Arkansas Lumber Co., 260 
Mo. 212, 169 SW 145; Williams v. St 
Louis-San Francisco R. Co., (Mo. A.) 
7 SW (2d) 392; Karr v. Cade School 
Co-op. Drain. Dist., (Mo. A.) 297 SW 
730; Kern v. United R. Cos., 214 Mo. 
A. 232, 259° SW 821; Colliseum Ath- 
letic Assoc. v. Dillon, 204 Mo. A. 504, 
223 SW 955 (all five cases holding 
that a demurrer ore tenus will not 
reach the defect of pleading legal 
conclusions). 

94 Kramer v. Kansas City Power, 
ete., Co.;, 811 Mo, 369, 279 SW. 43% 

95. Bill of particulars generally 
see supra §§ 885-918. 

96. See supra § 914. 

97. Semmes v. Lee, 21 F. Cas. No. 


12,652, 3 Cranch C. C. 439; Brown v. 
W oodward, 75 Conn. .254,, 53 AP 12% 
Fowler v. Meyers, 59 Ill. A. 248; 


Dunker v. Schlotfeldt, 49 Ill. A. 652; 
Southern Bldg., etce., Assoc. Vv. Price, 
88 Md. 155, 41 A 53, 42 LRA 206. 

98. Strutz v. Brown, 110 Mich. 687, 
68 NW 981; Davis v. Johnson, 96 
Minn. 130, 104 NW 766; Baird v. Na- 
tional Surety Co., 54 N. D. 91, 209 NW 
204; A. W. Hartman Shoe Co. v. Han- 
Son; 135 Wash.v5i22238 Peaizs 

[a] Obtaining order before trial 
for exclusion of evidence.—In some 
states, when a party receiving an ac- 
count or bill of particulars, which is 
for any reason objectionable or un- 
satisfactory, proposes to object to the 
introduction of evidence thereunder, 
he may not wait until the trial, but 
previous to the trial must move for 
and obtain an order excluding the 
evidence. Conner vy. Hutchinson, 17 
Cal. 279; Gallwey v. Castelhun, 35 
Cal. A. 589, 170 P 657. 

99. Thompson Vv. sera Coal Coi, 
181 Ky. 158, 204 SW 89 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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filed with the petition ;* and after decision, and be- 
fore judgment, it is too late to object that certain ex- 
hibits were not in fact attached to the petition.? 

[§ 1221] 7. To Allegations of Damages. In some 
jurisdictions improper allegations as to damages may 
be reached by a motion to strike,* objections to the 
evidence,* or by requests for special charges or in- 
structions to the jury,® but not by a demurrer. Sha 
other jurisdictions the question may not be raised 
for the first time by a request for a special charge.? 
An objection to the introduction of evidence on ac- 

ount of insufficient allegations as to damages is of 
course properly overruled where the allegations are 
sufficient as against such an objection,’ or where the 
objection is to the introduction of any evidence un- 
der a petition or complaint which states a cause of 
action for at least nominal damages.® 

[§ 1222] 8. To Want or Insufficiency of Verifica- 
tion. The failure to verify a pleading may be taken 
advantage of only prior to the trial;1° it is too late 
to do so on a motion for a new trial.?t The question 
cannot properly be raised by an objection to the in- 
troduction of evidence.1? Also an objection that the 
verification of, or affidavit to, a pleading is incom- 
plete or insufficient cannot be raised or urged for the 
first time after pleading over? or going to trial,14 or 
even after demurrer.!® 

[§ 1223] 9. To Amendments and Rulings Relat- 
ing Thereto.1® No objection to an amendment will 
be sustained unless some reason therefor is given.17 
An objection to the allowance of an amendment 
should be made when leave to amend is asked.18 


1. Thompson v. Sunrise Coal Co., | Davidson, 


supra. Treadwell v. Tillis, 
2. In re American Fork Explora- S 886; 
tion Co., 291 Fed. 746. Co., 92 Ala. 399, 9°S' 200; 


3. See supra § 102 Steverson, 
4 Hain v. Gaddy, 8 Ala. 363, 122 |} [certiorari 
S$ 329; Alabama. Lime, ete., Co. v. Ad- | 912]; 


ams, 918 Ala. 647, 119 S 8537. Gilli- | 100 S 782; 
land v. Hawkins, (Ala.) 112 S 454;] v. 
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109 Ala. 
Kennon vy. Western Union Tel. | 209 


20 Ala. A. 59, 100 S 910 
den 211 Ala. 597, 100 S 
Cheek vy. Odom, 20 Ala. A. 31, 
Western Union Tel. Co. 
Morrison, 15 Ala. A. 532, .74 S. 88 
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Where an amendment is rejected, the remedy of the 
party offering it is to except to the ruling;?® and 
where the court requires certain amendments to a pe- 
tition, the petitioner, if he considers his petition suffi- 
cient without amendments, should stand upon it as 
originally drawn. 20 Jn some jurisdictions it is held 
that an objection to the introduction of evidence un- 
der a pleading is not a proper mode of questioning the 
propriety of an amendment,?! raising the question 
that an amended petition states a new cause of ac- 
tion? or, where the amendment was made at the trial, 
of contending that he is not prepared to proceed with 
the trial and meet the proof that may be introduced 
under the amendment;?* but in other jurisdictions it 
is held that, where an amendment was improperly al- 
lowed, it is improper to receive, over objection, evl- 
dence in support thereof.?* 

Amendment in excess of leave. At least in some 
jurisdictions, an objection that an amended pleading 
exceeds the privilege granted by leave of court to 
amend should be raised when the amended pleading is 
served,”> rather than by refusing to accept service 
of a subsequent amendment made in the exercise of 
a right to amend once as of course.?® 

[§ 1224] 10. To Rulings on Motions or Demur- 
rers. Demurrer sustained. Where a demurrer to a 
pleading has been sustained the pleader, if dissatis- 
fied with the ruling, should stand on his pleading, re- 
fuse to amend, and permit judgment to go against 
him.?7 .In case the trial court has inadvertently en- 
tered an order sustaining a demurrer to a pleading to 
which no demurrer has been filed, it is the duty of 


amendment see infra § 1224. 


313% 19: GS= 5073 
17. Reynolds v. Dismuke, 48 Ala. 


108 Ala. 262, 18 


18. Colo.—Anthony y. Slayden, 27 
Colo. 144, 60 P 826. 

Ilowa.—Scott v. Chickasaw County, 
53 Iowa 47, 3 NW 820. 
oe pe v. Johnson, 1 Mete. 


Robinson v. 


Louisville, ete., ~1©O..N. Robinson, 
213 Ala. 522, 105 S 874; Columbia 
Motors Co. v. Williams, 209 Ala. 640, 
96 S 900; Louisville, etc., R. Co. v. 
Fletcher, 194 Ala. 257, 69 S 634; 
Walls v. Smith, 167 Ala. 138, 52 S 
320, 140 AmSR 24; Cassells’ Mill v. 
Strater Bros. Grain Co., 166 Ala. 274, 
51 S 969; Carolina-Portland Cement 
Co. v. Alabama Constr. Co., 162 Ala. 
380, 50 S 332; Byrne Mill Co. v. Rob- 
ertson, 149 Ala. 273, 42 S 1008; Howi- 
son v. Oakley, 118 Ala. 215, 23 S 810; 
Couch v. Davidson, 109 Ala. 313,19 S 


507; Treadwell v. Tillis, 108 Ala. 262, 
18 S 886; Kennon v. Western Union 
Tel. Co., 92 Ala. 399, 9 S 200; Robin- 


son v. Steverson, 20 Ala. A. 59, 100 
S 910 [certiorari den 211 Ala. 597, 100 
S 912]; Cheek v. Odom, 20 Ala. A. 
31, 100 S 782; Western Union Tel. 
Co. v. Morrison, 15 Ala. A. 532, 74 S 
88 [aff 200 Ala. 496, 76 S 438]; West- 
ern Union Tel. Co. v. Hawkins, 14 Ala. 
A. 295, 70 S 12; Marsicano v. Phil- 
lips, 6 Ala. A. 229, 60 S 553; Dorner 
v. Wilson, etce., Fertilizer Co., 83 Fla. 
702, 92 S 568; Hall v. Wéstern Union 
Wel neo? 09) bulan 2b, -bllS (S19; 220 
LRANS 639; West v. Johnson, 15 
Ida. 681, 99 P 709. 

5. Hain v. Gaddy, 219 Ala. 363, 
122 S 329; Alabama Lime, etc., Co. v. 
Adams, 218 Ala. 647, 119 S 853; Gilli- 
land v. Hawkins, 216 Ala. 97, 112 S 
454; Louisville, ete., R. Co. v. Robin- 
son; 213 Ala. 522, 105 S 874; Colum- 
bia Motors Co. v. Williams, 209 Ala. 
640, 96 S 900; Louisville, etc., R. Co. 
v. Fletcher, 194 Ala. 257, 69 S 634; 
Walls v. Smith, 167 Ala. 138, 52 S 320, 
140 AmSR 24; Cassells’ Mill v. Stra- 
ter Bros. Grain Co., 166 Ala. 274, 51 S 
969; Byrne Mill Co. v. Robertson, 149 
Ala. 273, 42 S 1008; Howison v. Oak- 
ley, 118 Ala. 215, 23 S 810; Couch v. 


[aff 200 Ala. 496, 76 S 438]; Dorner 
v. Wilson, etc., Fertilizer Co., 83 Fla. 
702, 92 S 568. 

6. See supra § 496. 

7. Wabash R. Co. v. Newton, etc., 
(Tex (Civ. AS) LOS Ws 7992. 
8. Glaubitz v. Meyer, 149 Minn. 


161, 182 NW 1002; Stone v. St. Lou- 
is, ete., R. Co., 146 Mo. Az 298, 129 
SW 1074. 


9. Hall v. Advance-Rumely 


aeeshen Co., 65 Mont. 566, 212 P 
ote Whitney vy. Low, (Okl.) 278 P 
Tie People’s Nat. Bank v. Ed- 


munds, 119 Kan. 212, 237 P 911. 

See also infra.§§ 1226, 1241. 

12. Whitney v. Low, (Okl.) 278 P 
1096; Doughty v. Funk, 24 Okl. 312, 
103 634; State v. Quillen, (Tex. 
Ci. An) Td 5e SIV 6.60, 

Demurrer see supra § 485. 

Motion, to strike see supra § 1001. 

13. Speer v. Craig, 16 Colo. 478, 
27 P 891; Wood v. U. S. Fidelity, 
etc., Co., 4 Ga. A. 671, 62:SH 97. 

14. Kan.—Hornick v. Union Pac. 
Ria Compson Kann b08, 1 Ls P60. 138 
LRANS 826, AnnCas1913A 208; 
Hoopes v. Buford, ete., Impl. Co., 45 
Kan. 549, 26 P 34. 

Md.—Traber v. Traber, 50 Md. 1. 
cca eee v. House, 22 Mo. 

N. Y.—Schwarz v. Oppold, 74 N. Y. 
307, 56-HowPr 156 [aff 7 Daly 121]. 

Oh.——Phillips v. Le June, 1 Oh. Cir. 
CtaNeS.J616725, Ohs Cirhi Cee TOT 

Porto Rico.—Ortiz v. Silva, 28 Porto 
Rico 357. 

Tenn.—Seifred v. People’s Bank, 1 
Baxt. 200. 

15. Furst v. W..T. Rawleigh Med- 
ical -Co., 282: Ill: 366, 118 NE -763: 

16. Denial of motion to strike out 


Mont.—Sanford v. Newell, 18 Mont. 
126, 44 P 522. 

N. M.—Thayer v. Denver, etce., R. 
Co., 21 N: M. 330, 154 P 691. 

N. Y.—Mussina v. Stillman, 13 
AbbPr 93. 

[a] Objection at succeeding term 
(1) is too late (Life Assoc. of Amer- 
ica v. Ferrill, 60 Ga. 414; Bassett v. 
Salisbury Mfg. Co., 28 N. H. 438), 
(2) especially where it is not made 
at such term until after an issue to 
the merits has been made up and a 
jury has been selected for the trial 
e the cause (Felkel v. Hicks, 32 Ala. 


Dr 

[b] Particular statement of coun- 
sel held not objection.—Mayhew v. 
Glazier, 68 Colo. 350, 189 P 843. 

19. Cornwell v. Leverette, 127 Ga. 
1638, 56 SE 300. 

20. Barley v. Horton, 149 Ga. 605, 
101 SE 680. 

21. Patterson v. Springfield pare 
Co., 178 Mo. A. 250, 168 SW 955. 

22. Phillips v. Barnes, 105 Mo. A. 
421, 80 SW 43. 

23. Hannahs y. Provine, 28 S. D. 
200, 183 NW 58. 

Amendment of pleading as ground 
for continuance see Continuance §§ 


91-108. 

24. Leffler v. Pearson, 17 Ga. A. 
57, 86 SE 256. 

25. Strong, ete., Co. v. Defiance 
Mach. Works, 166 NYS 446. 

26. Strong, ete. Co. v. Detiance 
Mach. Works, supra. 


27. Poling v. Jeffords, 56 App. (D. 
C.) 88, 10 F. (2d) 6538; Smith v. Bugg, 
35 Ga. A. 31%, 133 SE 49; Collins v. 
Myers, 28 Ga. A. 457, 111 S# 686; 
State v. Silver Bow County Second 
Judicial Dist. Ct., 57 Mont. 315, 188 
P 137; Berry v. Barton, 12 Okl, 221, 
71 P 1074, 66 LRA 5138. 
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counsel to eall the court’s 
that it may be corrected.?8 


Demurrer overruled. While the rule is otherwise 
in a few jurisdictions,?® a mere exception to the rul- 
ing will ordinarily not be sufficient for the purpose of 
preserving an objection to the overruling of a de- 
murrer:3° to take advantage of the error, if any, in 
demurrant must not only except, but alse 
allow final judgment to be entered.*? 

Motion sustained. If defendant intends to avail 
himself of error in sustaining a motion to strike out 
his answer, he should let judgment go at the time and 


the ruling, 


stand on his exceptions.*? 


Motion denied or overruled. In order to avail him- 
self of error in denying a motion to strike out an 
-amendment the party objecting should stand on the 
Also, if a party desires to in- 
sist upon a motion for judgment upon the pleadings, 
after it has been overruled, he should stand upon it, 
decline to introduce testimony, and allow judgment 
An objection to error in over- 
ruling a motion to elect on the ground of misjoinder 


motion and appeal.®3 


to go against him.** 


28. Cook v. Socorro, 22 N. M. 507, 
165 P 341. 
29. Sligo Furnace Co. v. Dalton, 


255 Fed. 532, 166 CCA 600. 

30. IJll.—Phenix Ins. Co. v. Belt R. 
Co., 182 Ill. 33, 54 NE 1046: Grand 
nodes Bei. Wh ve Onrrelly 9701s, As 


Iowa.—Seippel v. Blake, 80 Iowa 
142, 41 NW _ 199, 45 NW 728; Stan- 
brough v. Daniels, 77 Iowa 561, 42 
NW 443; Plummer v. Roads, 4 Iowa 


587. 

Minn.—Cook v. Kittson, 68 Minn. 
474, 71 NW 670. 

Mo.—Hyatt v. Legal Protective As- 
soc., 106 Mo. A. 610, 81 SW 470. 

ING M.— Beall y. Territory, 1 N. MM. 
507. 


Vt.—German vy. Bennington, etc., R. 
Col L VL OL I42 pA 972: 
Effect of pleading over or other 
acts see infra § 1260. 
Necessity of exceptions to obtain 
review on appeal see Appeal and Er- 
Manning, 


ror § 805. 

Ble v@©anon, City! Vv: 43 
Colo. 144, 95 P 587, 17 LRANS 272. 
* 32. Fuggle v. Hobbs, 42 Mo. 537. 

33. Grymes v. C. F. Liebke Hard- 
wood Mill, etc., Co., 111 Mo. A. 358, 
85 SW 946; Security Trust, etc., Bank 
v. Ravel, 24.N. M. 221, 173 P 545. 

34. Althoff Mfg. Co. v. Althoff, 52 
Colo. 501, 123 P 326. 

35. Hanson | v. Neal, 215 Mo. 256, 
114 SW 1073. 

36. Cross references: 
Raising objection for first time on 

appeal see Appeal and Error § 720. 
Time for objecting to evidence gen- 

erally see Trial [88 Cyc 1390]. 
Waiver of objections see infra §§ 

1265-1267. 

37. See supra § 1167. 

38. Morris v. Peyton, 148 Va. 812, 
ie SE 500. 

U. S.—Preiss v. Zitt, 148 Fed. 

617, 78 CCA56: 


Ala.— Ruffin Coal, etc., Co. v. Rich, 
214 Ala. 633, 108 s 596; Reliance L. 
ing: aCoe Vv; Russell, 208 Ala. 559, 94 


S 748; Morrison v. Clark, 14 Ala. A. 
323, 70 S 200 [certiorari den 195 Ala. 
696 mem, 70 S 1014 mem]. 
Ill.—Illinois Life Assoc. v. Wells, 
200 Ill. 445, 65 NE 1072; Jacobs v. 
Marks, 183 Ill. 533, 56 NE 154; In- 
surance Co. of North America v. Bird, 
175 Ill. 42, 51 NE 686; Hast Dubuque 
VeeBurhyte; 173) Tl). 5538) 500NE) LOT; 
Chatsworth v. Rowe, 166 Ill. 114, 46 


NE 763; Foltz v. Hardin, 139 Ill. 405, 
28 NE 786; Aurora v. Plummer, 122 
PIAA Ass UCilLlinois“Cent, Ri Co, ev: 


Foulks,.92 Til. A. 391 fafi 191 Tl. 57%, 
60 NE 890]; Wabash R. Co. v. Randol, 
C9e D1 Ane 32: Compare Republic 


attention to the error so 
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[§§ 1224-1295 


of causes of action cannot be preserved by pleading a 


misjoinder of causes of action in the answer, where 


the petition discloses such defect on its face.*® 

[§ 1225] 11. To Variance or Inadmissibility of 
Evidence under Pleadings.?° 
that the proofs must correspond with the allega- 
tions,®? yet to avail himself of this rule a party is re- 
quired to make timely objection.*§ 
jurisdictions, an objection to a variance between al- 
legations and proofs must be taken to the evidence 
when it is offered,*° and is too late after the close of 
the evidence,?® after the case is submitted to the 


While it is elementary 


In a majority of 


jury,*+ or after verdict** or judgment.*® However, in 


instructions. *® 


Iron, etc., Co. v. Lee, 227 Ill. 246, 81 
NE 411 [rev 126 Ill. A. 297] (set out 
infra note 4% [a]). Contra McCor- 
mick Harvesting Mach. Co. v. Send- 


zikowski, 72 Ill. A. 402. 
Iowa.—Iselin y. Griffith, 62 Iowa 
668, 18 NW 302. 
La. i 32>La. 
Ann. 260, 36 AmR 267; Standard Dis- 
tilling Co. v. Aronson, a. A. (Or- 


leans) 828 [decree set aside on other 
grounds 10 La. A. (Orleans) 15]. 

Miss.—True-Hixon Lumber Co. v. 
McDonough, 123 S 855. 

Okl.—Stroup v. Brittain, 105 Okl 
276,9.282 (P84: 

Ss. C.—-South Carolina R. Co. v. Bar- 
rete. 1258) Cahir. 

Vt.—Phelps v:.) Conant,. 30; Vt. 277. 

“The sole means by which advan- 
tage of a variance may be taken is 
to object to the evidence whereby 
the variance would be introduced.” 


Reliance L. Ins. Co. v. Russell, 208 
Ala. 559, 564, 94 S 748. 


40. Hamilton v. Gridley, 54 Barb. 
(N. Y.) 542; Montgomery v. Water- 
bury, 2) Mise: 145;°>21°NYS'-681 [aft 
142 a Nw. 652,087 NER S699) Prince, 
reat Iron Works y. Kenny, 92 NYS 

[a]. Motion made after proofs 


were in to strike out cer tain evidence, 
on the ground of variance, came too 
late, and was properly overruled. 
Chicago v. Bork, 227 Ill. 60, 81 NE 27 
[aff 128 Ill. A. 357]. But see Re- 
publican Iron, etc., Co. v. Lee, 227 Ill. 
246, 81 NE 411 [rev 126 Ill. A. 297] 
(answering a contention that the 
question of variance was not raised 
in apt time by stating that a motion 
to strike out was made immediately 
upon the close of plaintiff's evidence 
in chief, and the variance was again 
pointed out by a motion for a per- 
emptory instruction at the close of 
all the evidence). 

[b] Instructions.—(1) Where evi- 
dence is admitted without objection, 
the question of variance between the 
pleading and the proof cannot be 
raised by instructions. International 
Harvester Co. of America v. Camp- 
bell, 48 Tex. Civ. A. 421, 96 SW 93. 
(2) In Alabama, since the adoption 
of Cir. Ct. Rules, rule 34, a question 
of variance cannot be raised for the 
first time by a request for the af- 
firmative charge or a directed verdict. 
Stallworth Turpentine Co. v. Ward, 
210° Ala. 595, 98 S 719; Reliance L. 
Ins. Co. v. Russell, 208 Ala. 559, 94 
S 748; Carter v. Shugarman, 197 Ala. 
57, td. Silo Ine ramesWand iC oma. 
Wilkerson, 22 Ala. A. 479, 117 S 4. 
(3) Prior to the adoption of this rule, 
the question might be so raised. U. 


a few jurisdictions the question of variance may be 
raised by, and only by, an objection to evidence or a. 
motion to strike it out;#* in others, by, and only by,. 
an objection to evidence or a motion for a nonsuit;*® 
and in still others, by, and only by, an objection to 
evidence not covered by the pleadings when it is of- 
fered, a motion for a nonsuit or a motion for binding 
Of course the question of variance 
between the allegations in the declaration, petition or 


S. Health, ete., Ins. 
185 Ala. 232, 64 S 340. 

41... Lund v. Tynsboro, 11 Cush. 
(Mass.) 563, 59 AmD 159; Thilemann 
ae York, 66 App. Div. 455, 73 NYS 

42. Long Pole Lumber Co. v. 
Gross; —180'5iedis_ 5: 1038 CGA TS59% 
Wamsganz v. Blanke-Wenneker Can- 
dy Co., (Mo. A.) 216 SW rat Matth- 
ews v. Baraboo, 39 Wis. 67 

43. Brace v. Doble, 3 S. *D. 416, 53 
NW 859. 

Variance as ground of motion in 
bpp of judgment see Judgments § 


44. Bennett v. Maurice, 162 Mich. 
254, 127 NW 367; Morris y. Peyton, 
148 Va. 812, 139 SE 500; Long v- 
Pocahontas Cons. Collieries Co., 83 
W. Va. 380, 98 SE 289. 

[a] Objection is too late when 

made after: (1) Submission of the 
ease to the jury. Barton v. Gray. 57 
Mich. 622, 24 NW 638. (2) Verdict. 
Moilanen v. Washington Iron Co., 176 
Mich. 505, 142 NW 757; Morris. v. 
Peyton, 148 Va. 812, 139 SE 500; 
Long v. Pocahontas Cons. Collieries 
Co.;°83 “W. Vas 380; 98 SE 289. (3) 
Judgment. Merkle v. Bennington Tp., 
68 Mich. 133, 35 NW 846. 
Elmore v. Elmore, 114 Cal. 516, 
46 P 458; Cousin v. Mason, 78 Cal. A. 
A. 111, 248 P 299; Bailey v. Brown, 
4 Cal. A. 515, 88 P 518. 

Variance as ground for dismissal 
or nonsuit generally see Dismissal 
and Nonsuit § 107. 

46. Kehres v. Stuempfle, 288 Pa. 
5384, 186 A 794 [expl Lederman vy. 
Lazarus, 80 Pa. Super. 602; Clark 
v. Millett, 57 Pa. Super. 287; Shaffer 
v. Bahr, 57 Pa. Super. 48]. But see 
Hanley v. Waxman, 80 Pa. Super. 274 
(stating, in a case where the ques- 
tion was not raised at ail in the trial 
court, that it cannot be raised by a 
point. for binding instructions and a 
motion for judgment non obstante 
veredicto). Compare Wolf Creek Dia- 
mond Coal Co. v. Schultz, 71 Pa. 180, 
185 (“varianee can only be taken ad- 
vantage of when evidence is offered’’). 

[a] After verdict (1) variance 
(Cappuccio v. Plumb, 60 Pa. Super. 
143; Irwin v. Leuten Brick Co., 59 
Pa. Super. 150), (2) or the inadmis- 
sibility of evidence of a matter not 
specifically pleaded (Kuhns v. New 
Yiork: Li. ins. Co}!  CPa.) isa Teta adore 
cannot be set up for the first time. 
(3) An objection of variance is too 
late when it is first raised on the 
argument of a motion for judgment 
notwithstanding the verdict. Herr- 
rece McKeesport, 247 Pa. 277, 93 


Co. v. Savage, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dente and the proof offered cannot be raised by 
defendant prior to the trial,*7 and it must be raised 
im some manier other than a demurrer;*® but the 
question of variance between a declaration and an 
instrument set out therein may*® and should®® be 
presented by a demurrer to the pleading, 
be raised by an objection to the introduction of evi- 
A general objection’? that there is a vari- 
ance between allegations and proofs®® 
the objection must specify exactly wherein the vari- 
ance consists so that it may be passed upon under- 
standingly and be cured by an amendment;°* and in 
some jurisdictions the adverse party is required to 
make a showing sufficient to satisfy the court that he 
has actually been misled to his prejudice.*® 
objection to evidence on general grounds,°® or an- 
other specific ground,*7 is not sufficient to raise the 
question that it is not within the issues or admissible 


denece.*! 


47. Kelly v. Northern Pac. R. Co., 
35 Mont. 243, 88 P 1009; Sunapee v. 
Eastman, 32 N. H. 470; Chappell v. 
Proctor 16 S. Col. 49: 


48. Ryan v. Rogers, 14 Ida. 309, 
94 P 427. 

49. See supra § 499. 
3 Sy ‘Savage v. Ross, 59 Fla. 407, 52 

16. 

51. Savage v. Ross, supra. 

52. Long v. Pocahontas Cons. Col- 
lieries Co., 83 W. Va. 380, 98 SE 289. 

[a] Objection to evidence as ir- 
relevant, immaterial and incompe- 


tent under pleadings does not suifi- 
ciently raise the question of a vari- 
ance between the pleading and proof. 
Kolodziejski v. Seestadt, 143 Mich. 38, 
106 NW 557. 

58. Kent v. Thelin, 195 Ill. A. 440; 
and cases infra note 54. 

54. Walsh v. Colclough, 56 Fed. 
778, 6 CCA 114; Illinois Cent. R. Co. 
v. Behrens, 208 Ill. 20, 69 NE 796; 
Chicago City R. Co. v. Carroll, 206 
Til. 318, 68 NE 1087; Cozzens v. Chi- 
eago Hydraulic Press Brick Co., 166 
Ill. 218, 46 NE 788: Schott v. Youree, 
142 Ill. 233, 31 NE 591; Lake Shore, 
ete, R: Co..v. Ward, 135-11). 511, 26 


NE 520; Ainslie v. Biggs, 211 Ill. A. 
463; Eggmann v. Nutter, 169 Ill. A. 
416; Scott w: Parlin; ete., Co.,. 146 


“Ill. A. 92 [aff 245 Ill. 460, 92 NEO 318]; 

Aurora v. Plummer, 122 Ill. A. 143; 
Faulkner v. Birch, 120 Ill. A. 281; 
Ottawa v. Hayne, 114 Ill. A. 21 [aff 
214 Tl). 45, 73 NE 385]; Fox v. Starr, 
206 Th: A. 273: 

Necessity of pointing out variance 
in motion: 

For directed verdict see Trial [38 

Cye 1585]. 

To strike out evidence see Trial [38 

Cye 1406]. 

55. Ind.—M. S. Huey Co. v. John- 
ston, 164 Ind. 489, 73 NE 996. 

Kan.—Missouri, etc., R. Co. v. 
Green, 75 Kan. 504, 89 P 1042. 

Ky.—Covington v. Miles, 82 SW 281, 
26 KyL 609. 

Mo.—Farmers’ Bank v. Manches- 
ter Assur. Co., 106 Mo. A. 114, 80 SW 
299; Hayes v. Continental Casualty 
Co., ae Mo. A. 410, 72 SW 135. 

N. Y.—Griggs v. Howe, 2 AbbDec 
291, 3 Keyes 166, 2 Keyes 574, 31 
HowPr 639 note; "Mensch v. Mensch, 
2 Lans.. 235; Timoney v. Hoppock, 
13 NYSt 568, 13 NYCivProc 361. 
RAN: C.—Morgan v. Charlotte First 
Nat. Bank, 93 N. C. 352. 


Wis. —Delaplaine v. Turnley, 44 
Wis. 31. 
[a] Showing by affidavit is neces- 


sary under. the statutes of some 
states. Harrison v. Lakenan, 189 Mo. 
581, 88 SW 53; Missouri Pac. R. Co. 
v. Clark, (Mo. A.) 268 SW 97; Hibner 
v. Short, (Mo. A.) 189 SW 583; Big- 
ham v. Tinsley, 160 Mo. A. 605, 140 
SW 1193 [adopting op. 149 Mo. A. 
467, 1830 SW 506]; Litton v. Chicago, 
etc., R. Co., 111 Mo, A. 140, 85 SW 
978; Kansas City v. Ferd Heim Brew- 
ing Co., 98 Mo. A. 590, 73 SW 302; 


PLEADING 


and eannot 


is insufficient ; 


Also an 


Cayuga County Nat. Bank y. Dunklin, 
re me A. 442; Hoyt v. Quinn, 20 Mo. 

Showing of materiality of vari- 
ance see Supra § 1188. 

56. Boyle v. .Coast Impr.. Co.,. 27 
Cal, A. 714, 151 P 25; Bartleson  v. 
Munson, 105 Minn. 348, 117 NW 512; 
Continental Casualty Co. v. Wynne, 
36 Okl. 325, 129 P 16; Galveston, etc., 
R. Co. v. Powers, (Civ. A.) 101 SW 
250 [rev on other grounds 101 Tex. 
161, 105 SW 491]. 

57. Empire Ranch, etc., Co. v. Lan- 
ning, 49 Colo. 458, 113 P 491 (objec- 
tion that evidence offered is not the 


best evidence). 

58. Conway v. Clark, 177 Ala. 99, 
58 S 441. 

59. Fernandez v. Western Fuse, 


etc., Co., 34 Cal. A. 420, 167 P 900. 

60. Armstrong v. Spokane Inter- 
national R. Co;,.101 Wash. 525, 172 P 
578, LRA1918E 460. 

61. iberal construction of plead- 
ing not attacked before trial see su- 
pra psy 10%: 

62. Ward v. Gradin, 15 N. D. 649, 
109 NW _ 57. 

63. U. S.—U. S. v. One Quart Bot- 
fles of Alleged Whisky, 29 F. (2d) 


Ala.—Brenard Mfg. Co. v. Pearson, 
213 Ala. 675, 106 S ‘171. 

Cal.—Williams v. Williams, 57 Cal. 
A. 36,:206 P 650; Dillon*w' Cross, 5 
Cal. »A. 21663) 91. Pi439. 

Ga.—Wade v. Watson, 133 Ga. 608, 
66 SE 922; Morris. v. Peachtree 
Heights Park Co., 38 Ga. A. 306, 143 
SE 909. : 

Ind.—Moorehouse v. Kunkalman, 
177 Ind. 471, 96 NE 600; Avery Co. v. 
Herriot-Carithers Co., 81 Ind. A. 348, 
143 NE 304; Clark v. Spangler, etc., 
pe ogee €o., 78 Ind- Ax 613) 135. .NE 

Kan.—Naugle v. Naugle, 89 Kan. 
622, ls2oPs 64. 

Ky.—Kentucky-Elkhorn Coal Corp. 
v. Bingham, 194 Ky. 800, 241 SW 60. 

Mich.—Jolman  v. Alberts, 188 
Mich. 643, 153 NW 11. 

Mo.—Zackwick v. Hanover F. Ins. 
Co., (A.) 225 SW 135; Dobbin v. Chi- 
cago, ete., R. Co., 157 Mo. A. 689, 138 
SW 682; Tuck v. Springfield Tract. 
Co., 140 Mo. A. 335, 124 SW 1079. 

Mont.—Weibush v. Jefferson Canal 
Co., 68 Mont. 586, 220 P 99. 

Nebr.—Rosenbaum vy. Russell, 35 
Nebr. 513, 53 NW 384. 

Okl.—Cosden Piper Line Co. vy. Ber- 
ry, 84, Ok) 237, 210 2) 140. 

Or.—Jungwirth v. Jungwirth, 115 
Or. 668, 240 P 222;:° Castleman. v. 
Stryker, 109 Or. 207, 219 P 1084; 
Teshner v. Roome, 106 Or. 382, 210 P 
160, 212 P 473. 

Pa.—Kuhns v. Conestoga Tract. 
Co,,;. 290! Pa. 303,;138 A 838. 

Tex.—Ikard v. Green, (Civ. A.) 260 
SW 1113; Eddingtcn v. Acom, (Civ. 
A.) 259 SW 948; Moerschell v. Eagle 
Lake, (Civ. A.) 236 SW 996; Spurgin 
y. Denton County Nat. Bank, (Civ. A.) 


| 
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under the pleadings; and an objection to evidence as 
inadmissible under one of two counts is properly 
overruled, where it does not designate under which 
count it is inadmissible;°* but a single specific objec- 
tion may be sufficient,®® and where it is overruled, 
and no amendment of the pleadings is asked for or 
made, the party objecting need not go through the 
idle formality of requesting a continuance.°®° 

_{$ 1226] C. General Effect of Lack of Proper and 
Timely Objections®*1—1. To Pleadings or Rulings. 
In the absence of proper and timely objections to 
formal, technical or unsubstantial defects in the alle- 
gations of a pleading, such defects may be disre- 
garded ;°? the pleading, or the objectionable allega- 
tions therein, may be held, or treated as, sufficient ;°* 
the case may be tried** and decided on the merits ;°* 
evidence in support of the allegations may be re- 
ceived;°° and, where the allegations are sustained or 


235 SW 970; Mitchell v. Burnett, 57 
Tex. Civ. A. 124,122 SW 937. 

Va.—Dixon Livery Co. v. Bond, 117 
Va. 656, 86 SE 106, LRA1916A 1211. 

Wash.—Hart v. King County, 104 
Wash. 485, 177 P 344; State v. New- 
port, 70. Wash. 286, 126 2. 637. 

[a] Rule applied to: (1) Conclu- 
sions. Commercial 'Union Assur. Co. 
v. Schumaher, 71 Ind. A. 526, 119 
NE 532; Fisher v. Carey, 67 Ind. A. 
438, 119 NE 376. (2) General aver- 
ments. Seymour Water Co. v. Leb- 
line, 195 Ind. 481, 144 NE 30, 145 
NE 764; Kirkland vy. Atchison, etc., 
R. Co., 104 Kan. 388, 179 P 362; Block 
v. U.S, Hidelity, ete.,;. Co., 316° Mo. 
278, 290 SW 429; Rickards v. Ault- 
man, etce., Mach. Co., 64 Mont. 394, 
210 P 82; Texas, etc., R. Co. v. Haw- 
thorne, (Tex: (Civ: JA*)2297% Swe 32k: 
Levy v. Dunken Realty Co., (Tex. Civ. 
A:) 179 SW 679 [den reh 178 SW 
984]: George v. Crim, 66 W. Va. 421, 
66 SE 526. (3) Indefinite allegations. 
Sayles v. Daniels Sales Agency, 100 
Or. 37, 196 P 465; Gartin v. Draper 
Coal, ete., Co., 72 W. Va. 405, 78 SH 
673; George v. Crim, supra. (4) In- 
ferential allegations. Rabenort  v. 
Frazier, (Mo. A.) 238 SW 550. 

[b] Treatment accorded plea or 
denial.—(1) Where a plea defective 
in form is not demurred to, it will 
be considered regardless of its form. 
Junkins v. Sullivan, 110 Md. 539, 73 
A 264. (2) In the absence of any ob- 
jection or exception to its form, a 
verified pleading containing allega- 
tions intended as denials of the ma- 
terial allegations of the petition may, 
although styled a motion, be held 
sufficient as an answer. Hicks v. 
Murphy, (Tex. Civ. A.) 151 SW 845. 
(3) Although the plea of ‘not guilty” 
is not a proper plea in a particular 
case, yet in the absence of a demur- 
rer thereto it will be considered as a 
plea of the general issue. Pennsyl- 
vania Casualty Co. v. Mitchell, 157 
Ala. 589, 48 S. 78 [foll Wooten v. 
Traders’ Securities Co., 22 Ala.’ A. 
153, 118 S 492 (rev on other grounds 
216 Ala. 147, 113 S 492)]. (4) In the 
absence of a demurrer to a plea going 
only to the amount of'damages recov- 
erable, and not to the right of re- 
covery, it must be treated as a plea 
in bar. Alexander v. Woodmen of 
World, 161 Ala. .561;-.49.5S- 8383" 

64. Sandoval v. Randolph, 11 Ariz. 
Sieg! wad LO) Pate Gael woe Gl renoe: 
SCt 48, 56 L. ed. 142]. 

[a] Case may be tried on issues 
made by the allegations and denial 
thereof. Clanton v. Rowan, 23 Ga. A. 
355, 98 SH 236. 


65. Renaud v. Aumais, 49 Que. 
Super. 40. 

66. Ariz. —aArnett v. Reid, 24 Ariz. 
410, 210.,.P 688. 


Ga.—Hines v. Hendricks, 25 Ga. A. 
682, 104 SE 520. 

Ind. —Rodebaugh y. Rodebaugh, 79 
Ind. A. 324, 138 NE 263. 

Iowa.—Closz v. Closz, 184 Iowa 739, 
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supported by evidence, a recovery may be had.*? 
However, the absence of a demurrer or other objec- 
tion to a declaration, petition, or complaint which 
does not state a cause of action will not make it 
good,®® or sufficient to support a judgment.®® In 
some jurisdictions a bad answer will not be held to 
set up a defense, even though it is not questioned 
by a demurrer, or a sufficient demurrer, and the facts 
alleged therein are fully proved;?° but in other ju- 
risdictions it is held or recognized that, where the 
legal sufficiency of the matters pleaded as a defense 
is not questioned by motion, demurrer, or reply, the 
plea or answer will be deemed, good"! and sufficient, 
not only to authorize the introduction of evidence,*? 
but also, when sustained by evidence, to support a 
judgment for defendant.?® The failure to question 
the sufficiency of a pleading will not dispense with 
the necessary proof.*4 

Misjoinder or commingling of causes of action. 
When not challenged in a proper and seasonable man- 
ner, the improper joinder, blending or commingling 
of two or more theories, grounds of recovery or causes 
of action in one pleading or in one count or paragraph 
thereof is not necessarily fatal to the pleading, count, 
or paragraph,*® nor does it preclude a consideration 
of the case,’® the introduction of evidence,’ a sub- 
mission to the’ jury,’® or a recovery.”® 

Lack or insufficiency of verification of a pleading 


169 NW_183. 
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ete., Co. v. Vinzant, 153 Ala. 212, 44 
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does not, in the absence of proper and timely objec- 
tion, entitle the adverse party to judgment,*° nor 
does it make it improper for the court to receive evi- 
dence bearing on,*? and to determine ‘the question 
presented bv, 82 the pleading. 

Irregularity in filing. After a pleading has re- 
mained on file for several terms without objection 
from the adverse party, it should not be stricken be- 
cause of irregularity in the filing thereof.** Also, in 
the absence of a proper and seasonable objection, de- 
lay in the filing of a plea or answer does not prevent 
the court from éonsidering the pleading,** or receiy- 
ing®® and considering®® evidence. . 

Failure to carry demurrer back to a prior pleading 
is not error, in the absence of a motion requesting 
that the demurrer be so carried back.** 

Failure to except to ruling on demurrer. A judg- 
ment sustaining a demurrer to part of a petition is 
binding and conclusive, so far as the particular ease 
is concerned, where no exception to the ruling is tak- 
en.88 Also, where a demurrer to a petition is over- 
ruled, no exception is taken to the ruling, and plain- 
tiff proves his case as laid in the petition, he is en- 
titled to reecover.*® 

[§ 1227] 2. To Evidence or Variance.°® In the 
absence of objection to the introduction of evidence 
on the ground that it is inadmissible under the plead- 
ings, and in the absence of a proper and seasonable 


correct it. Krower v. Reynolds, 99 


Mo.—Hurst Automatic Switch, ete.,|S 1015; Knights of Modern Maca-|N. Y. 245, 1 NE 775. 
Co. v. St. Louis County Trust Co., 216 | bees v. Gillespie, 14 Ala. A, 493, 71 76. Hunter vy. Lyons, (Tex. Civ. 
SW 954. S: 6%); A.) 144 SW 353. 

N. Y.—Wager v. Link, 150 N. Y. 68. Sauer v. McClintic-Marshalli 77. Garland v. Hunter, 77 Okl. 201, 
549, 44 NE 1103. Constr. Co., 179 Mich. 618, 146 NW 1187 P 466. 

Okl.—St. Mouis, sete, R. .Co. We 422" . [a] Evidence on any theory set 
Henry, 46 Okl. 526, 149 P 132. [a] Necessity of stating cause of | out in the petition may be introduced. 


Pa.—Twinn v. Noble, 270 Pa. 500, | action not obviated.—Donovan v. Bull | Garland v. Hunter, 77 Okl. 201, 187 
113° A. 686. Mountain Trading Co., 60 Mont. 87,| P 466. 

S. C.—Wiegeg v. Orphan Aid Soc., 145 |198 P 436. 78. See cases infra this note. 
S. GC. 393, 143 S.9; ‘Thornhill v. Da- 69. Central of Georgia R. Co. v. [a] Any and all claims, theories 
WAS Med S.C. 49) 113 SE 370, 24 ALR| Gross, 192 Ala. 354, 68 S 291. or causes of action within the pur- 
6s Blassingame Vi Laurens, SOsiSoacs 79. Webster v. Independent Constr. ] view of the pleadings and evidence 
38, 61 SE 96. Co., 80 Ind. A. 499, 139 NE 150. may be submitted to the jury. Joy 


Tex.—Orange v. Rector, (Civ. A.) [a] Necessity of stating defense]|v. Bitzer, 77 Iowa 73, 41 NW 575, 3 
205 SW 503; Mutual Reserve L. Ins. | not cbviated.—Donovan vy. Bull Moun-| LRA 184; Fisher v. Super Motor 
Co. v. Seidel, 52 Tex. Civ. A. 278, 113 | tain Trading Co., 60 Mont. 87, 198 P| Sales Co., (Mich.) 226 NW 222; 
Sw 945. 436. O’Brien v. Northwestern Cons. Mill- 

Vt.—Osborne v. Grand Trunk R. 71. Fairley v. Falcon, 204 Iowa]|ing Co., 119 Minn. 4, 137 NW 399; 
Co., 87 Vt. 104, 88 A 512, AnnCas1916C | 290, 214 NW 588. Martin v. Hines, 150 S. C. 210)) 247 
vee [a] Rule is not available (1) to] SE 870. 

[a] Applications of rule.—(1) A | defendant where his allegations of a 79. <Aley ‘vv. Missouri Pac: Re Co; 


general allegation, not duly object- 
ed to, will warrant equally general 
proof. Closz v. Closz, 184 Iowa 739, 
169 NW 183; Carolan y. Jefferson, 24 
Tex. 229. (2) Where the replication 
departs from the complaint, but a 
trial is had without objection on the 
pleadings, evidence material to the 
issues presented by the replication 
is properly received., Loucks y. Da- 
vies, 43 Colo. 490, 96 IG)ibe, 

67. St. Louis Southwestern R. Co. 
vy. Tucker, 161 Ark. 140, 255° SW 553 
Angell v. Arnett, 81 Ind. A. 614, 143 
NE 720; Weleetka Light, etc., Co. v. 
Castleberry, 42 Okl. 745, 142 P 1006. 

[a] In other words, on proof of 
the matters alleged, the pleader may 
be entitled to (1) a verdict (Rhode 
Island Ins. Co. v. Walden, 217 Ala. 
510, 116 S 693; Olim v. Watson, 204 
Ala. 179, 85 S 460; Abstract, ete., 
Guaranty Co. v. Kigin, 21 Ala. A. 397, 
108 S 626), (2) or judgment (Ahrens- 
Rich Auto Co. v. Beck, ete., Iron Co., 
212 Ala. 580, 108 S 556; Kramer v. 
Compton, 1166 Ala’ 216) 52.35 "3b1 
Spenney v. Sorrell, 12 Ala. A. 650, 68 
S 547; Louisville, ete, R. Co. v. Ma- 
son, 4 Ala. A. 353, 58 S 963; Hughes 
v. Grogan, 159 Ky. 411, 167 SW 381), 
(3) or, where the evidence is not dis- 
puted or contradicted, to the affirma- 
tive charge (Western Union Tel. Co. 
v. Albertville Canning Co., 167 Ala. 
342, 52 S 885; Sloss-Sheffield Steel, 
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purported defense are not pleaded as 
a separate and complete defense, but 
are appended to a general denial 
(Teagar v. Woodbine First Nat. Bank, 
198 Iowa 107, 199 NW 250), (2) so 
that the general denial renders the 
pleading invulnerable to demurrer 
(see supra § 554). 

72. Berch v. Carter, 118 Okl. 227, 

247 BP 43. 
Alexander v. Hawkeye, etce., 
Ins. Co., 189 Towa 726, 1'75 NW > 24 
(adhering to the rule, but holding it 
not applicable); Garland Corp. v. 
Waterloo L. & T. Co., 185 Iowa 190, 
170 NW 38738; Roberts v. Ozias, 179 
Iowa 1141, 162 NW 584. 

74. Smith v. Zabel, 86 Ind. A. 310, 
157 NE 551; Lutton v. Baker, 187 
Iowa 753, 174 NW 599, 6 ALR 1696. 

75. Coulter v. Coulter, 73 Colo. 
144, 214 P 400; Brooklyn Impr. Co. 
v. Lewis, 136 App. Div. 861, 122 NYS 
111; Page v. Page, 438 Wash. 293, 86 
P 582, 117 AmSR 1054, 6 LRANS 914. 

[a] Two causes of action stated as 
one stand, in the absence of a mo- 
tion to'separate. ‘Fulton Inv. Co. v. 
Farmers’ Reservoir, etc., Co., 76 Colo. 
472, 231 P61. 

{b] Defect disregarded.—An omis- 
sion to separate two different causes 
of action in a complaint is merely a 
formal defect which will be disre- 
garded, where defendant proceeds to 
trial without making a motion to 


211 Mo. 460, 111 SW 102; 
Co. v. Nichols, 98 Okl. 75, 
and cases infra this note. 

[a] Recovery on any ground, the- 
ory, or cause of action pleaded and 
established by evidence may be had. 
Cartersville Grocery Co. v. Taylor, 31 
Ga. A. 252, 120 SE 447; Du Bois v. 
Galena, (Kan.) 276 P 802; Garland 
v. Hunter, 77 Okl. 201, 187 P 466. 

80. Tovrea v. Degnan, 28 Ariz. 
188, 236 P 693 [den reh 27 Ariz. 539, 
234 P 820]. 

81. McCaughey =v. Wilson, 130 
Minn. 196, 153 NW 310; Insurance 
Co. of North America v. Wicker, 93 
Tex. 390, 55 SW 740 [aff (Civ. A.) 
54 SW 300 0]. 

82. Livingston v. Lewis, 109 Kan. 
298,°198 P 952. 

83. J. F. White Co. v. Carroll, 146 
N._ €7°230; 59 (Si! 678. 


Montie Oil 
224 P 542; 


84. Day v. Mercer, (Tex. Civ. A.). 
175 SW 764. 

85.. Webster v. Webster, (Mass.) 
163 NE 197. 

86. Webster v. Webster, supra. 
eet Peo. v. Whitaker, 159 Ill. A. 

88. Turner v. Moore, 148 Ga. 17, 


95 SE 696. 

89. Davis v. Elliott, 163 Ga. 169, 
135 SE 731; Brooks v. ‘Rawlings, 138 
Ga. 310, 75 SE 157. 

90. Effect upon instructions see 
Trial [388rCye 1616] 


§§ 1227-1228] 


objection on the ground of variance, evidence of a 
matter not pleaded or not specifically or sufficiently 
pleaded may be admitted®! and considered;®2 the 
question presented thereby may be submitted to the 
jury ;°* the party introducing the evidence is entitled 
to the benefit thereof,®+ and to the benefit of any 
cause of action or defense established thereby ;°® 
the adverse party is bound by the effect of the evi- 
dence;°® and, except in a few jurisdictions,®? and 
provided it is sufficient for this purpose,®® the evi- 
dence may constitute a basis for a finding,®® verdict, 
judgment,*? or recovery* in favor of the 
Also, the variance may be dis- 
regarded,® or considered as not material® or fatal.? 
[§ 1228] D. Waiver of, or Estoppel To Assert, Ob- 


decision,” 
party presenting it. 


91. Shelton v. Trigg, (Tex. Civ. 
A.) 226 SW 761 [rev on other grounds 
(Commn. A.) 249 SW 209]; Gether v. 
e peer k Co., 196 Wis. 25, 219 NW 


re Whittaker v. U. S. Fidelity, 
ete., Co., 300 Fed. 129 [rev on other 
grounds 8 FY (2d)' 455]; Vidrine v. 
Evangeline Gravel Co., 6 La. A. 468; 
Lively v. Taylor Nash Motor Co., 1 
La. A. 83; Lackman vy. Simpson, 46 
Mont. 518, 525, 129 P 325; .Taylor 
v. Winnsboro Mills, 146 S. C. 28, 143 
SE 474. 

“Where evidence, which might have 
been excluded as not tending to re- 
flect upon any issue made by the 
pleadings, has been admitted with- 
out objection, it will be given the 
same: consideration as though fully 
warranted by the pleading of the 
party offering the evidence.” lLack- 
man v. Simpson, supra. 

93. McLeod v. Thompson, 138 Iowa 
304, 115 NW 1105; Rosen v. Green- 
wald, 186 NYS 68 [rev on other 
grounds 200 App. Div. 499, 193, NYS 
87]; Cushing v. Riddel, (Tex. Civ. 
A.) 255 SW 479. 

94. McCook vy. Alligood, 28 Ga. A. 
812, 113 SE 93; Clarke v. Martin, 165 
App. Div. 601, 150 NYS 781. 

95. U. S.—Anderson v. Angus In- 
dependent School Dist., 78 Fed. 750; 
Central Vermont R. Co. v. Soper, 59 
Fed. 879, 8 CCA 341. 

Ala.—Hill v. Birmingham Union R. 


Co., 100 Ala. 447, 14 S 201; Georgia 
eAcey hn COmnve yw eropst,.. 90) cAla: pd, 
1. S520. 


Ark.—Shattuck v. Byford, 62 Ark. 
431, 35 SW 1107. 


Cal.—Burnham vy. Stone, 101 Cal. 
164, 35 P 627; Moore v. Campbell, 
W2e Cal. 2545) 132.2 689: 

Iowa.—National State Bank  v. 


Boesch, $0 Iowa 47, 57 NW 641. 

Kan. ” Treidler v. Motz, 42 Kan. 519, 
223°P 561. 

Ky.—Louisville, ete., R. Fees v. Wal- 
den, 74 SW 694, 25 KyL 1 

La.—Fontenot Vv. Mannel, 46 La. 
Amnsilo VoL. L82i, Montamat v. 
Debon, 4 Mart. N. S. 147. 

Mont.—Capital Lumber 
Barth, 33 Mont. 94, 81 P 994. 

N. Y.—Ehrenfried v. Lackawanna 
Iron, aes COTO ING VY ol pyle ND 
1141 [aff 89 App. Div. 130, 35 NYS 
57]; Peck v. Goodberlett, 109 Ie ay 
180, 16 NE 350; Stilwell v. Carpenter, 
62 N. Y. 639 mem, 2 AbbNCas 238: 
Williams v. People’s Ee InisaiCorn 16s 
N. Y. 274; Ceballos v. Munson Steam- 
ship Line, CRYIN oy NDING ely elt ININAS) 
811; Prouty v. Eaton, 41 Barb. 409; 
Holt v. Wolf, 19 Mise. 635, 44 NYS 
403; Jackson v. Demont, 9 Johns. ay 
6 AmD 259. 

Oh. pee Me CI Cow venwoder, vl 
Oh. Cir? Ct) N, Si) 2838, 25'Oh: "Cir. ‘Ct. 
32. 

Pa.—Lazarus v. George, 3 
LuzLegReg 143. 

Wash.—Bruce v. Foley, 18 Wash. 
96, 50 P 935; Guley v. Northwestern 
Coal, etc., Co.. 7 Wash. 491, 35 P 372. 

Wis.—Bowers v. Thomas, 62 Wis. 
480, 22 NW 710. 

96. Murrell v. National F. Ins. 


Comal: 


| complaint, 


PLEADING 


eral. 


ing.?+ 


Co., 4a. A. (Orleans) 258. 

97. New Idea Pattern Co. v. Whel- 
an, 75 Conn. 455, 53 A 953; Western 
Union Tel. Co. v. Smith, 88 Tex. 9, 
28 SW 931, 30 SW 549. 

98. Houser v. Mathews, 38 Ga. A. 
404, 144 SEH 43; Harrington v. South- 


ern Surety Co., 206 Iowa 925, 221 
NW 577. 
99. Kammerer v. Marino, 76 Cal. 


A. 635, 245 P 432; Richardson v. 
Anderson, 109 Md. 641, 72 A 485, 130 
AmSR 543, 25 LRANS 393; Knapp v. 
Brett, (S. D.) 222 NW 297, 

1. City Nat. Bank, etc., 
39 Ga. A. 217, 146 SE 795; McCook v. 
Alligood, 28 Ga. A. 812,113 SH, 93; 
eae v. Ohanian, 60 Pa. Super. 

{a] Refusal to direct verdict for 
adverse party is proper.—Carter v. 
Henderson, 224 Pa. 319, 73 A 554. 

2. Dearstine v. Dunckel, 130 Misc. 
281, 223 NYS 234 [rev on other 
Pept eas 223 App. Div. 795, 228 NYS 
ut d 

3. Hnsign v. Clark Bros. Cutlery 
Co., 195 Mo. A. 584, 1983 SW 961; Day 
Lees Hots, lOTUNs WAe1435) 13) NGS 

4. Pennsylvania Co. v. Cole, 214 
Fed. 948, 131 CCA 244; Westinghouse 
v. Carlton, 202 Fed. 129, 120 CCA 443; 
Louisville, etc., R. Co. v. Miller, 154 
Ky. 236, 157 SW 8; Frederick v. 
Joplin, (Mo. A.) 201 SW 1147; Craw- 
ford aye smith, len Wash. oii.) 2hOn 


Co. v. Orr, 


| 855. 


[a] Special damages may be re- 
covered, when not declared on in the 
if the evidence in regard 
to such special damages is given to 
the jury without objection. Atkinson 
vy. Harran, 68 Wis. 405, 32 NW 756. 

5. Godley v. Crandall, etc. Co., 
212 N. Y. 121, 105 NE 818, LRA1I15D 
6382; Rosen v. Greenwald, 186 NYS 
68 [rev on other grounds 200 App. 
Div. 499, 193 NYS 87]. 

6.- Madison First Nat. Bank v. 
Stam, 186 Mo. A. 439, 171 SW_ 567; 
Muse v. Ford Motor Co., 175 N. C. 
466, 95 SE 900; Simmons vy. John L. 
Roper Lumber Co., 174 N. C. 220, 93 
SE 736; Blake v. National Hospital 
Assoc., 70 Or. 264, 141 P 158. 

7. General Electric Co. v. Com- 
mercial Electrical Supply Co., (Mo. 
A.) 191 SW 1106; Humphrey v. Chi- 
cago, ete, R. Co., 151 Mo. A. 338, 131 


SW 715. See also supra § 1187 et 
seq. 

8. Waiver of: 
Defects in, and objections to: 


Answer in equity see Equity § 584. 
Indictment or information see In- 
dictments and Informations $§ 
531-540. 
Pleadings: 
By appearance see Appearances 
58-61. 


$§ 

In: 

Action’ before, or on appeal 
from, justice see Justices of 
the Peace §§ 249, 561. 

Particular actions or proceed- 
ings see Elections § 315; 
Forcible Entry and Detainer 
§ 120; Fraudulent Convey- 
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jections*’—1. To Pleadings Generally—a. In Gen- 
Subject matter of waiver or estoppel.? 
ters relating to pleadings which may be waived by 
the adverse party include irregularities and infor- 
malities in a pleading,?° the form of action,!! the im- 
proper joinder of causes of action in one pleading? 
or count,1* the splitting of a cause of action,+* depar- 
ture in a reply,1® the absence of an oath or affidavit 
to, or verification of, a pleading,’® failure to file an 
account,'’ filing out of time,t® failure to serve a 
copy,'® and the right in a proper ease to have a plea 
of set-off or reconvention stricken out.?° 
the adverse party may be estopped by his conduct 
to take advantage of the want of an oath to a plead- 
On the other hand there can be no waiver of 


Mat- 


Likewise 


ances § 693; Habeas Corpus 
§ 158; Libel and Slander § 
412; Mandamus §§ 635, 636; 
Mortgages § 1623; Quieting 
Title [32 Cyc 1357]; ‘'Trover 
and Conversion [38 Cye 
2071]. 
Plea in abatement see Abatement and 
Revival § 598; supra § 286 
Right to move for judgment on 
pleadings see supra §§ 1056-1059. 
9. What defects in affidavit or 
accusation in contempt proceeding 
may be waived see Contempt § 92. 
10. Boyle ue Breakwater Co., 239 
Pa bls) Sh Aon 
da be See ese § 133. 
12. Madden v. Shane, Civ. 
A.) 185 SW 908. 
13. Connor v. Wabash R. Co., 149 
Mo. A. 675, 129 SW 77. ; 
14. National Union F. Ins. Co. v. 
Denver, ete. R. Co., 44 Utah 26, 187 


Po 653- 
Stuart v. Grayson, 65 Okl. 58, 


(Tex. 


155 
162 P 956. 

16. Colo—Lampman y. Lamping, 
70 Colo. 167, 199 P 418; Rice v. Van’ 
Why 49 Colo. ee LD 5 995 

Y.—Richmond v. Tallmadge, 16 
Tonia 307. 

Okl.—Whitney v. Low, 278 P att 
Johnson v. J. J. Deuslecs Co., '8.-O 
594) 58 Pas: 

Tenn. —Wilson v. Hifler, 7 Coldw. 
pee poltre v. People’s Bank, 2 Tenn. 

ae de) 


Pex, —Farris v. U. S. Fidelity, ete., 
Co...) (Civi VAL) 250) SW $622 Eish= 
a Vv. Price, (Civ. “A.) 244 SW 

Va.—Dudley v. Carter Red Ash Col- 
lieries Co., 125 Va. 701, 100 SE 466; 
L. B. Mumford Banking Co. v. Farm- 
ibe ete., Bank, 116 Va. 449, 82 SE 


Eeng.—Graham v. Ingleby, 1 Exch. 
651. 154 Reprint 277. Contra Garratt 
v. Hooper, 1 Dowl. (P. C.) 28. 

Waiver of: 

Defect in verification of petition in 

bankruptcy see Bankruptcy § 57. 
Fen te, answer in equity see Equity 

17. Barton Lumber Co. v. Gibson, 
178 Mo. A. 699, 161 SW 357. 


18. Bertagnolli v. Bertagnolli, 23 
Wyo. 228, 148 P 874. See Burgin, 
etc., Glass Co. y. McIntire, '7 Gas (A. 


155, 68 SH 490 (the time prescribed 
by statute for filing a petition may 
be waived by defendant as to him- 
self, but not so as to affect preju- 
dicially the rights of third persons, 
as by giving an advantage to one 
creditor over others). 

19. Graves y. Attna Ins. Co., 215 
Ala. 250, 110 S 390; Persky v. Pug- 


lisi, 101’ Conn. 653, 127 A 351. 
20,75. MI, Radford Grocery Co. v. 
Jamison, (Tex. Civ. A.) 260 SW 957. 


[a] Objection that cross action is 
foreign to plaintiff’s suit may be 
Waived. Stanton v. Security Bank, 
ete., Co., (Tex. Civ. A.) 2832 SW 854 
[aff (Commn. A.) 244 SW 593]. 

21. L. EB. Mumford Banking Co. v. 
Farmers’, ete., Bank, 116 Va. 449, 82 
SE 112. 
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lack of jurisdiction of the subject matter,?? such as 
the absence of an averment of the jurisdictional fact 
of residence in a divorce case,?* or the failure of a 
bill for an injunction to present a case for equitable 
cognizance.” Also in some states the failure of a 
declaration, petition, or complaint to state facts suf- 
ficient to constitute a cause of action cannot be,?* 
and is never,*® waived; but under the code or statu- 
tory provisions of a few states certain matters may 
constitute a waiver.?7 

What constitutes waiver. It is a general rule that 
an objection to a pleading may be waived by failure 
to urge the objection at the proper time,?° or by any 
act which, in legal contemplation, implies an inten- 
tion to overlook it.2® An amendable defect or omis- 
sion in a pleading is waived, unless an objection in 
some appropriation form®° is taken in time for the 
amendment to be made.*+ Lack of verification of a 
pleading is waived’? where no objection thereto is 
made,** the adverse party does not invoke the benefit 
of a statute requiring verification,’* or counsel for 
the adverse party does not specifically point out to 
the trial court the want of verification as the de- 


PLEADING 


‘estoppel to urge a defect in the pleading.*? 


[§ 1228 


fect in the pleading which constitutes the ground of 
his objection.*> Also a party may, by filing an un- 
verified pleading, waive the lack of verification of a 
subsequent pleading responsive thereto;?* and any 
defect in the verification of a pleading may be waived 
by the failure of the adverse party to call the atten- 
tion of the trial court thereto,?” or by any act of the 
adverse party which. recognizes the verification as 
being in proper form.*® The failure of plaintiff to 
make a note an exhibit to the complaint is waived by 
defendant where he makes no objection thereto ;*°® 
and the same is true of an improper joinder,*® or 


failure separately to state,*? two or more causes of 


action. 

Avoidance or prevention of waiver or estoppel. 
Any method that advises the trial judge that the suf- 
ficiency of a pleading is objected to will prevent an 
Where 
an objection is highly technical, the utmost caution 
must be taken to avoid a waiver thereof.4? A defect 
in an answer amounting to a failure to plead a de- 
fense is not waived where plaintiff asks for a peremp- 
tory instruction under the pleadings and evidence, 


22. See Courts § 164; Federal] Soule Co., 106 Conn. 41, 137 A 159; {c] Paper treated as reply.— 
Courts § 95. Noel v. Hudson, 13 B. Mon. (Ky.) | Where a paper purporting to be both 
23. Blankenship v. Blankenship, | 204; Gearity v. Strasbourger, 133] an amended petition and a reply is 
125 Va. 595, 100 SE 538. App. Div. 701, 118 NYS 257). (8) | treated as a reply by the parties, and 


24. See Injunctions § 576. 


Statement in reply of portion of cause 


so recognized by the court, there is a 


Waiver of lack of equitable juris- 
diction generally see Hquity § 149. 

25. Marx, ete., Jeans Clothing Co. 
v. Watson, 168 Mo. 1833.6 SV OO 
90 AmSR 440, 56 LRA 951; Wilson 
v. Schaff, (Mo. A.) 207 SW 845; Greer 
Vesta WOULS, setC:, eC: dl V3) lon AL 
276, 158 SW 740; Hegberg v. St. 
Louis, etc., R. Co., 164 Mo. A. 514, 
147 SW 192. 

26. Newport Water Co. v. Kellogg, 
31 Ida. 574, 174 P 602; Southern R. 
Co. v. Grace, 95 Miss. 611, 49 S 
835; Carpenter v. St. Joseph, 263 
Mo. 705, 174 SW 53; Luck Constr. 
@o; ay. Chicago. ete; BR. Cor, 200, Mo, 
A. 450, 207 SW 840; State v. Stipp, 
(Mo. A.) 179 SW 728; Baker v. St. 
Louis, ete., R. Co., 187 Mo. A. 157, 172 
SW 1185; Greer v. St. Louis, etce., R. 
Go. 473), Mo. VA, 1276; 258. «SW. 740; 
Gray v. Hammond Lumber Co., 113 
Orvisi On 2320-6395 Zea pes 00l, Qo 4 
261; apouties v. Pankow, 112 Or. 439, 
229 P 903, 223 P 745; Duby v. Hicks, 
105 Or. 27, 209 P 156; Pacifie Bridge 


COaN: Oregon Hassam Co. 7/6 "Or: 
SOs. Lod) Pr 148 4: 

27. See infra § 1238 

28. U. S.—Cole v. Ralph, 252. U.S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 
249 Fed. 81, 161 CCA 13838]. 

Conn.—Hudson v. Roberts, 104 


Conn. 126,127, 182 A404, [quot Cyc]. 
Ga.—Norwood Bank v. Chapman, 19 
Ga. A. 709, 92 SE 225, 


Ill.— Howe v. Frazer, 117 Ill. 191, 
7 NE 481. 
Mich.—Willox v. 245 


Tounsend, 
Mich. 632, 223 NW 226. 

Minn.—Reynolds v. McNamara, 115 
Minn. 418, 132 NW 748. 

Miss.—Linton v. Skinner, 122 Miss. 
613, 84 S 800 [overr suggestion of 
error 84 S 392 mem]. 

. D.—Reeder v. Hanson, 55 N. D. 
331, “213 NW 492, 494 [cit Cyc]. 

Pa. —Boyle v. Breakwater Co., 239 
BA Dinge Sie N L05 

See also supra. §§ 1226, 1227. 

[a] Particular defects or objec- 
tions which may be so waived in- 
elude: (1) Improper joinder of two 
or more causes of action in one plead- 
. ing 


(Potomac Electric Power Co. v. 
Hemler, 47 App. (D. C.) 34; Barton 
vy. Farmers’ State Bank, (Tex. 


Commun. A.) 276 SW 177 [rev (Civ. A.) 
263 SW 10923]; Cauble v. Cauble, (Tex. 
Civ. A.) 283 SW 914), (2) count or 
paragraph (Taylor vy. lLounsbury- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


of action omitted from comptaint. 
Johnson v. Cummings, 12 Colo. A. 17, 
55 P 269; Denver, ete., R. Co. v. Ca- 
hilly 8 Colo. Az 158, 45 BP 285+. Pryor 
v. Warford, 54 SW 838, 21 KyL 13811; 
Cleveland v. Bateman, 21 N. M. 675, 
158 P 675, AnnCas1918E 1011. (4) 
Departure in reply. Stuart v. Gray- 
son, 65 Okl. 58, 162 P 956. (5) Fail- 
ure to subscribe (Ehle v. Haller, 19 
N. Y. Super. 661, 10 AbbPr 287; Cor- 
bin v. George, 2 AbbPr (N. Y.) 465; 
West Mountain Lime, ete, Co. v. 
Danley; 38 Utah 218, 111 P 647), (6) 
or verify (Ward v. Inter-Ocean Oil, 
ete. Cos) 5200OK. 4905153 (Pi bs Salt 
Lake City v. Salt Lake Inv. Co., 43 
Utah 181, 134 P 603) a pleading. (7) 
Objections to the verification of a 
petition, being merely technical, must 
be made before objections are made 
to the matter in the petition itself, 
or the defect will be waived. Her- 
shiser v. Delone, 24 Nebr. 380, 38 NW 
8638. (8) Although a pleading omits 
to state some details, and is uncer- 
tain, yet where the opposite party 
does nothing for more than ten 
months, his right to object is waived. 
Christofferson v. Wee, 24 N. D. 506, 
139 NW 689. (9) A special excep- 
tion to a petition is waived where it 
is not filed in due order of pleading, 
as where it is preceded by a general 
denial. Howard v. Skolant, (Tex. 
Civ. A.) 162 Sw 978. (10) If a vari- 
ance between the statement of claim 
and the summons as to the place of 
trial “is to be considered an irregu- 
larity, it should be moved against at 
once, aS any Subsequent proceedings 
would be a waiver.” Curry v. Star 


Pub. Co., 10 OntWR 960. 
29. Howe v. Frazer, 117 Ill. 191, 7 
NE 481; Reeder v. Hanson, 55 N. D. 


Sol, 336, 213 NW 492 [cit Gye]. 

[al Conversely, in order that sub- 
sequent proceedings may be a waiver 
of irregularities in a pleading, they 
must be such, or be done under such 
circumstances, as to justify a logical 
inference of an intention to waive. 
Sheridan v. Tucker, 138 App. Div. 
436, 122 NYS 800. 

[b] Where pleading “is treated as 
filed, the objection that it was not ac- 
tually filed, or that it Was withdrawn 
and not refiled, is waived. Marengo 
Sav. Bank vy. Kent, 135 Iowa 386, 112 
NW 767; Howard v. Hunter, 5 Ky. 
Op; 535: 


substantial waiver of all objections 
to the form of the pleading. Proctor 
v. Kincead, 3 Ky. Op. 504. 

30. Fatherree vy. Griffin, (Miss.) 
abril Sh Malley, 

31. Fatherree v. Griffin, supra. 

[a] In Georgia defects in a plead- 
ing curable by amendment are deemed 
waived if no objection is taken at 
the first term. Latimer v. Irish- 
American Bank, 119 Ga. 887, 47 SE 
322; Ward v. Frick, 95 Ga. 804, 22 
SE 899 [foll Amason v. Tignall Bank, 
35 Ga. A. 509, 1384 SE 115]; Bower v. 
Thomas, 69 Ga. 47; Smith v. Ice De- 
livery. Co.,.8 Ga. A. 767, 70 SE 195; 


EI Vv. erst, 2) Gal A. 915 5385S 
32. Waiver by: 


Failure to make timely objection gen- 
erally see supra note 28 [a] (6). 
Pleading over and going to trial see 

infra § 1241. 

Retention of copy of pleading see. in- 

ira, §) 1232. 

33. Hite v. Reynolds, 163 Ky. 502, 
173 SW 1108, AnnCasi917B 6195 
Thompson v. Lutz, (Tex. Civ. A.) 278 
SW 3338. 

34. Wedgworth v. Smith, (Tex. 
Civ. A.) 178 SW 641. 

35. Emery v. Bennett, 97 Kan. 490, 
155 P 1075, AnnCas1918D 437. 

36. Rice v. Van Why, 49 Colo. 7%, 
Teh TS) NaC). 

37. Owen v. Willis, (Tex. Civ. A.) 
20 SW (2d) 338. 

38. Hershiser v. Delone, 24 Nebr. 


380, 38 NW 863.: 

39. Felker v. Rice, 110 Ark. 70, 
161 SW 162. 

40. Lake v. Combs,, 84 Ark, 21, 


104 SW 544, 1094; Steel v. Levy, 282 
Par) 3o8,euau AS TZ66> 

41. Schultz v. Greenwood Ceme- 
tery, 190 N. Y. 276, 88 NE 41; Wool- 
lard v. Albany, 190 NYS 741: Tim- 
monsville Bank v. People’s Bank, 147 
S. C. 461, 145 SE 288. 

42. Alexander v. Hawkeye, ete., 
Ins. Co., 189 Iowa 726, 175 NW 24. 

[a] Defendant is not estopped 
from urging general demurrer to a 
petition by his failure to present, and 
have it acted upon, during the term 


at which it was filed. Kruegel v. 
abla Segrtes (Lex. Civ, cA.) Ais wi 

43. Ray v. Pollock, 56 Fla. 530, 
47 S 940. 


§§ 1228-1229] 


and does not request any instructions relative to the 


defense attempted to be pleaded.** 
Effect of waiver.*® 


subsequently.*$§ 


[§ 1229] b. By Making, or Failing To Make, Mo- 
A failure to make a proper®® and timely*? 
motion®? is deemed a waiver of defects or objections 
For example, in jurisdic- 
tions wherein objections to the faults or defects here- 
inafter mentioned may be raised by motion,®* an ob- 
jection that a pleading was not filed in time is waived 


tion.*® 


for which the motion lies. 


by failure to move for judgment®* 


¢ 

44. Simpson v. Metropolitan L. 
Ins. Co., (Mo. A.) 263 SW 521 (as- 
suming, but not deciding, that the 
defect can be waived). 

45. Waiver as preventing granting 
of motion in arrest of judgment see 
Judgments § 163. 

46. Neves v. Costa, 5 Cal. A. 111, 
89 P 860; Cupp v. Campbell, 103 Ind. 
218, 2 NE 565; Douglass v. Keehn, 
71 Ind. 97; Healy v. King County, 
37 Wash. 184, 79 P 624. 

[a] For example, where the right 
to object to ambiguity in a com- 
plaint has been waived, it cannot be 
subsequently asserted by objecting to 
an instruction. Neves v. Costa, 5 
@arva. 41145489". P5860; 

47. Withdrawal of plea or answer 
to merits see infra § 1234. 

48. Spencer v. Field, 97 Va. 38, 33 
SE 380 

49. Cross references: 

Demurrer as oy Aver s ee grounds of mo- 

tion see infra § 1230. 

Failure to raise Revere by either 


Ae or demurrer see infra § 
1234. 
50. Avery Co. v. Herriot-Carithers 


Co., 81 Ind. A. 348, 143 NE 304. And 
see Tyrie v. City Bank, 29 Pa. Dist. 
723 (recognizing rule). 

51. Lippman v. Attna aay Co;, 120 
Ga. 247, 47 SE 593, Karpas v.: Brus- 


sel, 217 App. Div. 550, 217 NYS 373; 
Noeller v. Duffy, 126 Misc. 799, 214 
NYS 304 


Time for making motion see supra 
§§ 1055-1075. 

52. U. S8.—Shepherd v. Baltimore, 
ete... Co.;130 U.S. 426,-9 SCt. 598, 
32 L. ed. 970; Merchants’ Ins. Co. v. 
Buckner, 110 Fed. 3845, 49 CCA 80; 
U. S. v. Ordway, 30 Fed. 30. 

Ark. 48 Ark. 
419, 3 SW 628; Crawford v. Fuller, 
28 Ark. 370: 

Colo.—Haynie v. Sites, 56 Colo. 115, 
138 P 42; Brewer v. McCain, 21 Colo. 
382, 41 P 822; Orman v. Mannix, 17 
Colo. 564, 30 PB. 1037.31, AmSR 3.40; 
17 LRA 602. 

Conn.—Hudson v. Roberts, 104 
Conz:, 126. 1327 A ee 405 [quot Cyc]. 

lll.— Wabash R. Co. v. Barrett, 117 
TATRA 3,1 

Ind.—Fauvre Coal Co. v. Kushner, 
188 Ind. 314, 123 NE 409; Louisville, 
etc., R. Co. y. Bates, 146° Ind. 564, 
45 NE 108; Coal Bluff Min. Co. v. 
Watts, 6 Ind: A. 347, 33 NE 662. 

Iowa.—Mitchell v. Mcleod, 127 
Iowa 733, 104 NW 349; Campbell v. 
Spears, 120 Iowa 670, 94 NW 1126; 
McCorkell v. Karhoff, 90 Iowa 545, 
58 NW 913; Horner v. Rowley, 51 
Iowa 620, 2 NW 436. 

Kan.—Warren v. Bonner Springs, 
115 Kan. 429, 224 P 447; Chase v. 
Atchison, etc., R. Co., 70 Kan. 546, 79 
P 153; Jeffs v. Flickenger, 14 Kan. 
Truitt v. Baird, 12 Kan. 420. 

Ky.—Hunt v. Garvin, 190 Ky. 472, 
227 SW 811; Thompson y. Randall, 90 
SW 251, 28 Kyl 716; Murray v. Book- 
er, 58 SW 788, 22 Kyl 781; Stovall 
v. Hibbs, 32 SW 1087, 17 Kyl 906; 
Caldwell v. Caldwell, 2 Bush 446; 


‘A defect once waived cannot be 
subsequently objected to,*® even though the act con- 
stituting the waiver is retracted ;47 but the mere fact 
that a defect was waived at a prior stage will not be 
a waiver of the right to object to it when repeated 
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pleading from the files 555 the improper bringing of 


an action in law or equity is waived by failing to 


move for a transfer to the proper docket ;°* a mis- 
joinder of causes of action is waived where it is not 
attacked by motion®* within the time allowed there- 
for;°® an objection to the commingling of two or more 
causes of action in the same count or paragraph, or 


to a failure separately to state or separately to state 


or to strike the 


Chiles v. Drake, 2 Metce. 146, 74 AmD 
406; Rountree v. Glatt, 13 KyL 462. 

Mo.—Walters v. Hamilton, 75 Mo. 
A. 287; Herf, etc., Chemical Co. v. 
Lackawanna Line, 70 Mo. A. 274; 
State v. Walbridge, 69 Mo. A. 657; 
Liddell v. Fisher, 48 Mo. A. 449; C. 
H. Burke Mfg. Co. v. The A. Saltz- 
man, 42 Mo. A. 85; Autenrieth v. St. 
Louis, ete., R. Co., 36 Mo. A. 254. 

Nebr.—Powers v. Powers, 20 Nebr. 
oes 31 NW 1; Mulhollan v. Scoggin, 

eee 202. 

N. M.—Current as Citizens’ Bank, 
LON EME. 642.1210 oe SON. 

N. Y.—Tuthill v. Skidmore, 124 N. 
Y. 148, 26 NE 348; Kromer vy. Reyn- 


olds, 99° N.. Yo 245,-1, NET 753,, White 
v. Rodemann, 44 App. Div. 503, 60 
NYS. "971s — Williams -v..\ Folsom, 57. 


Hun 128, 10 NYS 895; Packard v. 
Automobile Club, 90 Misc. 642, 1538 
NYS 942; Scheu v. New York, etc., 
Ri Co-, AZe NY St. 99> 

N. G.—Hitch v. Edgecombe Coun- 
ty, visae Ne Co Did, 44 SH3 0. 

Okl. —Tishomingo First Nat. Bank 
wv. Ingle, 37 Ok). 276, 282, 132 P.895 
BCLE AC V.Clsey. saat cove Jones, SOO: 
252, 128 P 1094. 

Or.—Harvey v. Southern Pac. R. 
Co., 46 Or. 505, 80 P 1061. 

S. C.—Martin v. Seaboard Air Line 
R. Cos 70 SCs 83 48 SH 65655 Burns 
v- Southern R. Co., 65'S. C. 229, 43 
SE 679. 

S. D.—Smith v. Jones, 16 S. D. 
337, 92 NW 1084. 

Tenn.—Waggoner vy. White, 11 
Heisk. 741. 

Wash.—Rightor v. Ward, 87 Wash. 
621, 152° P 332; Denver_v. Spokane 
Falls, 7 Wash. 226, 34 P 926. 

Wyo. —Turner v. Hamilton, 13 Wyo. 
408, 80 P 664. 

See Great American Indemn. Co. v. 
Gronowicz, (N. J. Sup.) 142 A 897 
(plaintiff, having elected not to ad- 
dress a motion to the answer and hav- 
ing filed a reply reserving the right 
to strike out the answer on_ the 
ground that it is sham and frivolous; 
must be held to the election and can- 
not make the motion in the supreme 
court, although, in accordance with 
the reservation, he may do so before 
the circuit judge when the case is 
ealled for trial) 

[a] Absence of motion or rule.— 
(1) A defect is sometimes held to be 
waived where advantage thereof is 
not taken by rule (Simon v. Web- 
ster, 184 Ky. 262, 211 SW 866), (2) 
or by motion or rule (Irwin v. W eikel, 
282. Pa. 259, 127 A 612} 

[b] It is to be presumed Chace ity 
complainant ‘goes to trial without 
raising a question of the sufficiency 
of the answer, either by a motion 
for judgment on the pleadings or by 
a motion to strike, he is satisfied 
with the issues raised. Ana Maria 
user Co. v. Castro, 28 Porto Rico 

53. Proper grounds of motion see 
supra § 948 et seq. 

54. Cahoon v. Everton, 187 N. C. 


.869, 121 SE 612, 


and number such causes of action, is waived where 
it is not taken by motion,®® such as a motion to strike 
out,®° or to compel a separation®+ or election,®? or 
where, although a motion is made, it is not made in 
time;°? a failure to state defenses separately is 
waived by failure to move for an order requiring de- 
fendant separately to state his several defenses ;°* 
the right to complain of inconsistent defenses is 


55. Osgood v. Haverty, McC. 
(Kan.) 182. 

56. See Actions § 133. 

57. Woodworth v. Iowa Cent. R- 


Co., 170 Iowa 697, 149 NW 522; Ram- 
sey v. Hughes, 212 Ky. 715, 280 SW 
ee Maddox v. Williams, 12 Ky. Op. 


58. U. S.—Merchants’ Ins. Co. v. 
Buckner, 110 Fed. 345, 49 CCA 80 
(construing Kentucky statute). 

Ark.—Organ v. Memphis, etc., R. 
Co.,.51 Ark. 235,;11 SWée 963. Adams 
v. Edgerton, 48 Ark. 419, 3 SW 628; 
Crawtord v. Fuller, 28 Ark. 370. 

Iowa.—-Longstreet v. Sharon, 200 
Iowa 723, 205 NW 343; Overstreet 
v. New Nonpareil Co., 184 Iowa 485, 
167 NW 669; Mitchell v. McLeod, 127 
Iowa 733, 104 NW 349; McDonald v. 
Nashua Second Nat. Bank, 106 Iowa 
517, 76 NW 1011; Keller v. Strong, 
104 Iowa 585, 73 NW 1071; Flynn v. 
Des Moines, étc., Ris Cos 63 Iowa 490,. 
19 NW 312. 

Ky.—Castleman-Blakemore Co. v. 
Brucker, 167 Ky. 269, 180 SW 360; 
Bannon vy. Patrick Bannon Sewer Pipe 
Co;;-. 136. Kye. 556, 219s SWatL70; au ae 
SW 843; Hunt v. Semonin, 79 Ky. 270; 
Stovall v. Hibbs, 32 SW 1087, 17 KyL 
906; Sale v. Crutchfield, 8 Bush 636; 
Caldwell v. Caldwell, 2 Bush 446; 
Chiles v. Drake, 2 Mete. 146, 74 AmD 
406; Rountree v. Glatt, 13 KyL 462. 

N. Y.—Island Paper Co. v. Carth- 
age Timber Corp., 128 Mise. 246, 218 
NYS 846; Mulinos v. Walkof, 95 Misc. 
165, 159 NYS 16. 

59. Brewer v. McCain, 21 Colo. 382, 
41 P 822; Davis v. Hamilton, 
Minn. 209, 88 NW 744; Snyder v. 
Parker, 75 Mo. A. 529. 

60. State v. Portland Gen. Elec- 
iis Coi;,.52 Ore /502,5,950 E2022; 98 


61. Shepherd v. Baltimore, ete., R. 
Cos 230° Us. S.. 426,59 SCt 598) (325 ae 
ed. 970; Nelson v. Jones, 38 Ida. 664, 
224 P 435, 38 ALR 85; Finnell v. 
Metropolitan St. R. Co., 159 Mo. A. 
522, 141 SW 451. 

[a] Failure to move for separate 
statement and numbering is waiver. 
Fleming v. Consolidated Motor Sales 
Co., 74 Mont. 245, 240 P 876; Shipler 
v. Potomas Copper Co.,; 69 Mont. 86, 
220 P 1097; Gallemore v. Buzzard, 98 
Okl. 104, 224 P 298. 

62. Nelson v. Jones, 38 Ida. 664, 
224 P 435, 38 ALR 85; Finnell v. 
Metropolitan St. R. Co., 159-Mo. A. 
522, 141 SW 451. See Union Nat. 
Bank v. Lyons, 220 Mo. 538, 119 SW 
540 (where defendant neglected to 
file a motion to compel an election, 
he cannot complain of an election by 
plaintiff of his own motion); Reed 
v. Kansas Condensed Milk Co., 187 
Mo. A. 542, 174 SW 110 (discussing, 
but not deciding, the point). 

63. Murphy v. St. Louis Transit 
Col, OG Mons FAG 27235070) SW NGO; 
O'Neill v. Blase, 94 Mo. A. 648, 68 
SW 764; Carlo v. Ferrer, 27 Porto 
Rico 2038. 

64 Redwater Land, etc., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. 


832 [49 C.J.] 


waived where no motion is made,® 
joined,®® to strike out®’ or to compel an election ;°° 
departure in a reply is waived by failure to move to 
strike;®® an objection to an exhibit,?° or the ab- 
sence of an exhibit,"! is waived when not brought to 
the attention of the court by an appropriate motion; 
an objection that allegations are indefinite, uncer- 
tain, or too general is waived by failure to ask or 
move that the allegations be made more definite, cer- 
tain, or specific;*? and the want of, or a defect in, a 
verification of a pleading is deemed to be waived 
where objection thereto is not raised by a motion to 
But objection to a 
pleading stating a conclusion of law is not waived 
by failure to move to strike out the conclusion, where 
the party demurred for want of sufficient facts.7® 


2 


strike out? or for judgment.’ 


65. Epplett v. Empire Inv. Co., 99 
Or: 533, 194 P4611, 700: 

66. Dunn v. Bozarth, 59 Nebr. 244, 
80 NW 811; Vernon v. Union L. Ins. 
58 Nebr. 494, 78 NW 929. 
Vining v. Ramage, 319 Mo. 65, 
2 SW (2d) 712; Wyoming Constr., 
a GOW ive Buffalo Lumber COs 825 
Wyo. 158, 166'P 391. 

68. Lewis v. Durham, 205 Ky. 403, 
265 SW 934; Smith v. Ferguson, 187 
Ky.338, 219 SW 860) Vining © v. 
Ramage, 319 Mo. 65; 3 SW (2d) 712; 
Wyoming Constr., etc., CORN. Buffalo 
Lumber Co., 25 Wyo. 158, 166 P 391. 

69. Purcell v. Corder, 33 Okl. 68, 
124° P4575 St; Paul Be. & MM. Ins! Co: 
v. Mountain Park Stock Farm Co., 23 
OI T9799 2 64i- 

70. State v. Seaboard Air Line R. 
Co., 56 Fla. 670, 47 S 986; Mulhollan 
v. Scoggin, 8 Nebr. 202. 

71. Columbia Motors Co. vy. Wil- 
liams, 209 Ala. 640, 96 S 900 (motion 
to take from file count to which con- 
tract should have been appended as 
exhibit); White v. Williamsburg, 213 
Ky. 90, 280 SW 486 (motion for rule 
requiring filing of writing); Nuckels 
v. Robinson-Pettett Co., 159 Ky. 214, 
166 SW 972. 

72. Ark.—Pekin Stave, etc., Co. v. 
Ramey, 104 Ark. 1, 147 SW 83; Rob- 
ea v. Jones, 82 "Ark. 188, 101 SW 

Ind.—Sanitary Can Co. y. Lindley, 
56 Ind. A. 480, 105 NE 585. 

Ky.—Bright. v. Turner, 205 Ky. 188, 
ie SW 627; Posey v. Green, 78 Ky. 

La.—Ludeling v. Frellsen, 4 La. 
Ann. 

Minn.—Barnsback  v. Reiner, 8 
Minn. 59. 

Miss.—Pierce v. Pierce, 38 S 46. 

Mo.—C. H. Burke Mfg. Co. v. The 
A. Saltzmann, 42 Mo. A. 85; Auten- 
aoe St. Louis, etc., R. Co., 36 Mo. 


Nebr.—Powers v. Powers, 20 Nebr. 

wae 31 NW 1. 
N. Y.—Tuthill v. Skidmore, 124 N. 

Y. 148, 26 NE 348; Scheu v. New 
York, ete., RCo; 12 NYSt 99: 

N. C.—Hough v. Southern R. Co., 
144 N. C. 692, et SE 469. 

S. D.—Woodford v. Kelley, 18 S. 
DO, LOL NW 1069; 

Wash. —Rightor v. Ward, 87 Wash. 
Ogiler hog men oo 

73. Hill v. Nerle, 29 Cal. A.° 473, 
156 P 981; Fort Worth Lead, etc., Co. 
v. Robinson, 89 Okl. 221, 215 P 205; 
Richey v. Robertson, 86 Or. 525, 169 
P 99; Clarinda Trust, etc., Bank v. 
Doty, 83 Or. 214, 168 P 418; Moore v. 
Moore, 33 Wyo. 230, 237 P 235. Con- 
tra St, Louis; etc. Ri Co, Vv. Bruner; 
52 Okl. 349, 152 P 1103. 
Hill v. Nerle, 29 Cal. A. 473, 
156-P 981. 

75. Carroll v. Carroll, (Nev.) 268 
ee (reals 

76. See cases infra this note. 

[a] Where plaintiff moves that a 
plea be made more specific, and the 
motion is granted, but the plea is 
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5 before issue 


not amended, plaintiff does not waive 
the objection by failing to move to 
strike out. Carr v. Kettelle, 30 R. I. 
339, 75 A 488. 

{b] Defendant does not waive his 


‘right to object to plaintiff's statement 


of claim where he serves a notice 
of motion with the statement of de- 
fense. Harris v. Harris, 1 OntWR 
684 [app allowed on other grounds 1 
OntWR 734]. 

77. Hershiser v. Delone, 24 Nebr. 
380, 38 NW 863]; Phenix v. Bijelich, 
30 Nev. 257, 95 351; Thompson- 
Spencer Co. v. Thompson, 61 Wash. 
547, 112) P 68s. 

[a] Rule applied.—(1) Where 
plaintiff moves for judgment on the 
pleadings upon other specific grounds, 
he waives the objection that the an- 
swer was not sufficiently verified. 
Phenix v. Bijelich, 30 Nev. 257, 95 P 
351. (2) Also a motion to make the 
petition more definite and certain op- 
erates aS a waiver of a lack of veri- 
fication. Hunt vy. Laramie, 26 Wyo. 
160, 181 P 137. (8) Where plaintiff 
moved to strike certain allegations 
in the answer as. scandalous, he 
waived his right to object to allega- 
tions not included in the motion, al- 
though practically the same as those 
stricken. Garrabrant v. Disbrow, 155 
App. Div. 456, 140 NYS 242. 

78. Cross references: 
Abandonment or waiver of demurrer 

see supra § 554; infra § 1256. 
Waiver: 

By failure to demur see infra § 

1234 et seq. 

Of objection to: 

Demurrer see infra § 1251. 
Ruling on demurrer see infra §§ 
1257-1260. 

79. Adams v. Modesto, 6 Cal. Un- 
rep. Cas. 486, 61 P 957. 

80. Ga.—lLyons v. Planters’ Loan, 
etc., Bank, 86 Ga. 485, 12 SE 882, 12 
LRA 155. But see McClaren v. Wil- 
liams, 132 Ga. 352, 64 SE 65 (where 
a demurrer states both general and 
special grounds, the fact that it 


states the general grounds first is not | 


a waiver of the special grounds). 
gare PY OR v. Sutherland, 8 Ill. 

Ind.—4ttna L. Ins. Co. v, Sellers, 
154 Ind. 374, 56 NE 98; Chicago, etc., 
Riso. Cummings, b4 Ind. A. 192, 
53 NE 1026 

Ky.—Walton v. Washburn, 64 SW 
634, 23 KyL 1008. 

Mass.—Proctor 


v. Stone, 1 Allen 


193; Robbins v. Luce, 4 Mass. 474. 

N. Y.—Loomis v. Tifft, 16 Barb. 
541; Hobart v. Frost, 12 N. Y. Super. 
673. 


Oh.—Piepmeier v. Meck, 22 Oh. A. 
228, 153 NE 523; Beecher v. Booth, 
9 Oh: ‘Cir Ce 469556 Oh: ‘Cire Decl 43 1k 


Or.—Marx y. Croisan, 17 Or. 393, 
21 P 310. 
[a] Misjoinder of causes of action 


is waived where the demurrer is a 
general one not specifying the mis- 
joinder as a particular ground of de- 
murrer. Beecher v. Booth, 9 Oh. Cir. 


[§§ 1229-1230 


Making of motion may preclude a waiver of a 
ground of objection,’® unless the motion is based on 
other grounds.** 

(§ 1230] ¢. By Demurrer.’* A general demurrer, 
on the ground of failure to state a cause of action or 
defense, obviously does not waive that ground,’® but 
it does waive formal defects which are grounds for 
special demurrer,*® and a demurrer specifying cer- 
tain grounds waives other grounds not specified,** 
except want of jurisdiction over the subject matter*? 
and failure to state a cause of action or defense.**: 
So a demurrer is a waiver of defects attackable only 
by motion,*# and also of the right to treat a pleading 
as a nullity,®® or to object to a variance between the 
declaration and writ,’® or to the want of an affi- 
davit or verification.’? 


It has been held in some ju- 


Cty 469; (6 Oh CirssDeerel or: 

81. Ala.—Jones v. Spear, 204 Ala. 
110, 85 S 471; McGehee v. Western 
Union” Tel. “Co:,° 169 Ala. 108;> 5375 
205, AnnCas1912B 512; Turner Coal 
Co. v. Glover, 101 Ala. 289, 13 S 478. 

Ark.—Kelly v. Ware, 22 Ark. 449. 

Cal.—Powell v. Ross, 4 Cal. 197. 


Iowa.—Bridgman ve Wileut; 4 
Greene 563. 
SA oh ee v. Milton, 133 Mass. 
Mont.—Cohen v. Clark, 44 Mont. 


151, 119 P 775; Pryor v. Walkerville, 
31 Mont. 618, 79 P 240. 

N. Y.—Wilson v. New York, 4 E. 
D. Smith 675, 1 AbbPr 4; Malone v. 
Stilwell, 15 AbbPr 421. : 

93 Tex. 88, 53 


Crayton Vv. Munger, 9. Tex. 


82. See cases infra note 83. 
83. Florida Cent., etc., R. 
Ashmore, 43 Fla. 272, 32 S 832; 
ette v: *Cratt; Wf Minn, 234°" Peowtve 

Banker, 8 HowPr (N. Y.) 258. 

[a] Special demurrer does not 
waive general demurrer.—Berford v. 
New York Iron Mine, 56 N. Y. Super. 
236, 4 NYS 836. 

84 Fla.—State v. Seaboard Air 
Kine R. Co., 56 Fla. 670, 47-S 986: 
Scie _—Pudney ice Burkhart, 62 Ind. 

Ky.—Posey v. Green, 78 Ky 162; 
Kelly v. Talbott, 41 SW 439, 19 KyL 
632; Ingraham v. Arnold, 1 J. J, 


Marsh. 406. 
Mass.—Capaccio v. Merrill, 222 
Mass. 308, 110 NE 626. 1 
Nebr.—Van Etten v. Medland, 53 
Nebr. 569, 74 NW 38; Powers v. Pow- 


ers, 20 Nebr. 529, 31 NW 1; Fritz v. 
ea eae ee 20 Nebr. 413, 30 NW 


N. Y.—Kneeland v. Pennell, 49 Misc. 
94, 96 NYS 403; Campbell v. Wright, 
21 HowPr 9. 

Oh.—-Piepmeier v. Meck, 22 Oh. 
228, 153 NE 523; Martin v. ec 
23 Oh. Cir. Ct. 110; Montgomery v. 
Thomas, 10 OhS&CP 290, 7 OHNP 669. 

Okl.—Union State Bank v. ‘W ood- 


side, 74 OKl. 217, 178 P1093, Tisho= 
mingo First Nat. Bank Vv. Ingle, 37 
Onl 276, 182 P 895. 


yo.—-Hanks v. Hanks, 27 Wyo. 65, 
191 p 1077, 192 P' 689. 

To same effect State v. Meag‘her 
County Fourteenth Judicial Dist. Ct. 
80 Mont. 97, 257 P 1014 (a general 
appearance is a waiver of objections 
to any defects in a pleading attack- 
able only by motion, and the filing of 
a demurrer constitutes a general ap- 
pearance). 

[a] Subsequent motion should not 
be entertained.—Smith v. Murray, 
(Man.) 14 WestLR 40z. 

85. Mayfield v. Barnard, 43 Miss. 
270; Anderson v. Burke, 14 Miss. 475; 
Walker v. Walker, 7 Miss. 500. 

86. Wabash R. Co. v. Barrett, 117 
THALES 15, 

87. Griswold v. Bacheller, 77 Fed, 
857; Kuhn v. National City Bank, 
187° Ind. 726, 119 NE 145; Millikan 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“Necessity of exceptions to rulings on 


§§ 1230-1234] 


risdictions that a demurrer is a waiver of the right 
to object that the pleading was not filed in time,** 
but in other jurisdictions it has been held that an ex- 
ception as to the time of filing a plea in abatement 
is not waived by a demurrer.’® 

Statutes providing that defects in a pleading not 
specified in a memorandum filed with a demurrer 
shall be deemed to be waived®® will be given effect in 
cases within their terms,°! where an averment omit- 
ted from a pleading is necessary to its sufficiency 
on the theory upon which it proceeds,®? but not where 
an omitted averment might make the pleading suffi- 
cient upon some other theory. 

[§ 1231] d. By Failure To Except.°* In a few 
jurisdictions a party may, by failure to except, waive 
generality in a pleading,®® as well as an irregularity 
therein,®® such as a failure to sign®? or verify?® the 
pleading, or a defect in an affidavit to a pleading;°® 
but a failure to present exceptions to pleadings set- 
ting up supposed immaterial issues does not neces- 
sarily constitute a waiver! or an estoppel.” 

-[§ 1232] e. By Failure To Return Copy of Plead- 
ing or Exhibit.? In some jurisdictions a copy of a 
pleading served on the opposing party, where defec- 
tive in mere matters of form, must be promptly re- 
turned or the objection is waived;* but the rule is 


v. Security Trust Co., 187 Ind. 307; 
118 NE 568; Wilson v. Mt. Pleasant 
Bank, 6 Leigh (33 Va.) 570. 
88. Manley v. Union Bank, 1 Fla. 95. 
160. A.) 170 SW 847. 
89. Jennison v. Hapgood, 2 Aik. 96. 
CVitsy es; 
90. See statutory provisions. 97. 
{a] Prior to enactment of statute, 
it was held in Indiana that a demur- 
rant waives objections to which he 
fails to direct the court’s attention. 
Indianapolis St. R. Co. v. Kane, 169 


Austin, 
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Waiver of objections to libel in ad- 7. 
miralty by failure to except see 
Admiralty § 190. 

Hughes v. Hughes, 


Paddleford v. Wilkinson, (Tex. 
Civ. A.) 194 SW 467. 
O’Donnell v. Chambers, 
Civ. A.) 163 SW 138. 
98 Atna Casualty, 
CTex) iCivi. A.) 
[aff (Commn. A.) 300 SW 638]; Chap- 


man v. Fennessy, (Tex. Civ. A.) 262 
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inapplicable where, although there is an irregularity 
in the pleading of an affirmative defense, the answer 
is sufficient by reason of a general denial therein and 
therefore cannot be returned.® The right of de- 
fendant, under a code provision, to be furnished, up- 
on demand, a copy of the instrument upon which the 
action is founded is in effect waived where he re- 
ceives the instrument itself, instead of a copy, and re- 
tains it for several weeks.°® 

[§ 1233] f. By Obtaining Extension of Time To 
Plead.” It has been held that, by asking and obtain- 
ing an extension of time to plead, a party waives all 
formal objections to the pleadings of his adversary ;® 
but obtaining time to answer is not a waiver of a 
motion to specify in the complaint the name of the 
county in which plaintiff desires the trial to be had;® 
and the waiver, if any, of failure to serve a copy of 
the complaint which may result from a request by 
defendant, through his attorney, for an extension of 
time to answer, can date only from the time when the 
attorney acquires knowledge of the contents of the 
complaint.?° 

[§ 1234] g. By Pleading Over or Going to Trial 
without Objection11—(1) In General. The act of 
pleading to the merits or joining in an issue of fact,+? 


Stipulation for extension of 
time see infra § 1245. 

8. Sherman v. McCarthy, 90 App. 
Div. 542, 85 NYS 727; Bowman y. 
Sheldon, 7 N. Y. Super. 657;  Garri- 
son, v: Carr, 3:AbbPrNS (CN. WY:)6266, 
34 HowPr 187. 

(Tex. [a] Matters held to be so waived 
include: (1) An objection that the 
adversary’s pleading was not filed in 
due time. Beck vy. Independent Brew- 
ing Assoc., 60 Ill. A. 423. (2) A prior 
motion to strike out portions of the 


(Tex. Civ. 


fata Co. ivi 
285 SW 951 


Ind. 25, 80 NE 841, 81 NE 721. SW 185; Burkburnett First Nat. | complaint. Marry v. James, 34 
91. Henderson Vv. State, 198 Ind.| Bank v. Sproles, (Tex. Civ. A.) 233] HowPr (N. Y.) 238; Restorff v. Ehr- 
608, 154 NE 378; Davis Constr. Co. v.| SW 329; Lundy v. Little, (Tex. Civ. | ich, 1 NYMonthLBul 33. ; 
Boone County Comrs., 192 Ind. 144,} A.) 227 SW 538. Compare Hammond 9.- Merrill v. Grinnell, 10 HowPr 
132 NE 629, 21 ALR BBW: Gary, etc., | v. Robinson, (Tex. Civ. A.) 8 SW (2d) | (N. Y.) 31. 
Co. v. Gunn, 184 Ind. 306, 111 NE | 804 (lack of verification of denial of 10. Gluckselig v. H. Michaelyan, 


183; Baltimore, ete., R. Co. v. Hus- 
kins, 183 Ind. 614, 109 NE 764: Pitts- 


burgh, CrCark: Co. Vv. Farmers’ Trust, | ception). 

etc., Co., 183 Ind. 287, 108 NE 108; {a] Filing only general exception 
Amsbury v. Harper, 87 Ind. A. 119,| may constitute a waiver. 

157 NE 292; Old Folks’, etc., Home} Hyler, (Tex. Civ. A.) 162 SW 490. 

v. Roberts, 85 Ind. A. 546, 149 NE 99. Western Union Tel. Co. v. 
188; Clevenger v. Goltry, 82 Ind. A.| Smith, 61 Tex. Civ. A. 531, 130 SW 


110, 145 NE 332; Standard L. Ins. | 622. 
Co. v. Grigsby, 80 Ind. A. 231, 140 NE we 
457; Guenther v. Jackson, 79 Ind. A. 
127, 137 NE 582; Fast v. Baker, 76 
Indy CAG 6 IG VSI ENS, 575 Beck) vi Ce 
Guardian Casualty, ete., Co., 73 Ind. 3. 
A. 527, 127 NE 803; Lake Erie, etc., 
R. Co. v. Howarth, 73 Ind. A. 454, 124 |infra § 1250. 
NE 687, 127 NE 804; Ryan v. Barnes, 4. 
TRINA Lt 2; 725 "NE 643; Federal 
L. Ins. Co. v. Maxam, 70 Ind. A. 266, 
117 NE 801, 118 NE 839; Rembarger 
Vv. Losch, 70 Ind. A. 98) 118 NE 334; 
Wright v. O’Brien, 67 Ind. A. 521, 119 | ney v. 
NE 469; Muncie Electric Light Co. | 806; 
v. Joliff, 59 Ind. A. 349, 109 NE 433; | 34; 
Spiro v. Robertson, 57 Ind. A. 229, | 305; 
106 NE 726; Live Stock Ins. Assoc.| (N. Y.) 676. 
v. Edgar, 56 Ind. A. 489, 105 NE 641. [a] 

“All objections to the complaint not 
set out in the memorandum filed with 
the demurrer are waived.” Amsbury 
v. Harper, 87 Ind. A. 119, 157 NE 


97 AmD 228; 
2 Minn. .319; 


Hull v. 


waived include: 
tion. 
165, 97 AmD 228. 


an alleged partnership is not waived |Inc., 132 Misc. 783, 230 
by failure to present a special ex- 


Cooper v. Hinman, 
A.) 212 SW 972 [rev ou other grounds 
(Commn. A.) 235 SW 564]. 

Cooper v. Hinman, supra. 
Retention of bill of particulars | 9; 
as waiver of objection thereto see 


Hayward v. Grant, 13 Minn. 165, 
Folsom v. Carli, 
333, 80 AmD 429; Smith v..Mulliken, 
Chatham Bank v. Van 
Veghten, 12 N. Y. Super. 628; 
O’Dwyer, 45 Mise. 43, 90 NYS 
Wilson v. Bennett, 2 NYCivProc 
Ball, 14 HowPr (N. Y.) Ark. 
Buffalo v. Scranton, 


Hayward v. Grant, 
(2) Insufficient or | 82; 
incomplete verification. 


NYS 593 
[aff 231 NYS 757 mem]. 

11. In suit to enforce mechanic’s 
lien see Mechanics’ Liens § 628. 
Taber. v. 12. U.S.—United Kansas Portland 
Cement Co. v. Harvey, 216 Fed. 316, 
132 CCA 460; Glaspie v. Keator, 56 
Fed. 203, 5 CCA 474. 

Ala.—Browder v. Irby, 112 Ala. 379, 
21 S 351; Lewis v. Simon,, 101 Ala. 
546, 14 S 331; Louisville, etc., R. Co. 
v. Hurt, 101 Ala. 34, 13.S 130; Me- 
Kinnon v. Lessley, 89 Ala. 625, 8 S 
Jones v. Collins, 80 Ala. 108; 
Moore v. Leseur, 18 Ala. 606; Minge 
v. Curry, 5 Ala. 168; Ware v. Brad- 
ford, 2 Ala. 676, 836 AmD 427; Cow- 
an v. Harper, 2 Stew. & P. 236; Rich- 
ardson v. Farnsworth, 1 Stew. 55; 
Sturdevant v. Murrell, 8 Port. 817; 
Judson v. Hslava, Minor 2. 

Ariz.—Hobson v. New Mexico, ete., 
» avAriz. 171s dP 545. 
etc., Co. v. Jones, 82 
Ark. 188, 101 SW 165; Holland y. 
Spa College, 63 Ark. 510, 39 SW 


UC(MIOEBG HES (ip, 
Brown v. Martin, 25 Cal. 
Peo. v. Jones, 20 Cal. 50; San 
Gabriel Valley Bank v. Lake View 


(Tex. Civ. 


5 Minn. 


Swee- 


20 Wend. 


Matters which may be _ so| 557. 
(1) Lack of verifica- 


Cal.—Allen v. Haley, 


13h Minny ||| 20% P90; 


Hayward v. 


292, 294. Grant, supra; Folsom v. Carli, 5|'Town Co., 7 Cal. Unrep. Cas. 266, 86 
[a] Statute applies where noj| Minn. 333, 80 AmD 429; Smith v.|P 727; Silva v. Spangler, 5 Cal. Un- 

memorandum is filed.—Carlisle v.|] Mulliken, 2 Minn. 319; Hull v. Ball,] rep. Cas. 277, 48 P 617. 

Pirtle, 63 Ind. A. 475, 114 NE 705. 14 HowPr (N. Y.) 305. (3) Failure Colo.—Fields v. Kincaid, 67 Colo. 


92. Grand Trunk Western R. Co. 
Thrift Trust Co., 68 Ind. A. ‘198, is 
NE 685, 116 NE 756. 

93. Grand Trunk Western R. Co. v. 
Thrift Trust Co., supra. 

94. Cross references: 5. 
131 NYS 81. 


to serve in 


pleadings to obtain appellate review 6. 
see Appeal and Error §§ 804, 805. 


[49 C. J.—53] 


time. 
wood, 13 NYS 939; 
4 N. D. 92, 58 NW 512; 
lis, 89 Wis. 108, 61 NW 291; 
ard v. Huntington, 16 Wis. 569. 

Wilson v. Wilson, 73 Misc. 580, 


Clyde v. Johnson, 


Marks v. Fordyce, 
(Reprint) 81, 2 AmLRec 392. 


Rogers v. Rock- | 20, 184 P 832; 
orado Springs, 
Moore v. El- | 301; 


Pritch- 


El Paso County v. Col- 

66° Colo, 111.5 180) iP 
Runyan v. Snyder, 45 Colo. 156, 
100 P 420; Ramsay v. Meade, 37 Colo. 
465, 86 P 1018; Davis v. Shepherd, 
31 Colo. 141, 72 P 57; Colorado City 
v. Liafe, 28 Colo. 468, 65 P 6380; El- 
liott v. Field, 21 Colo. 378, 41 P 504; 
Rosenfeld vy. Rosenfeld, 21 Colo. 16, 


5 Oh. Dec. 


834 [49 C.J.] 
40 P 49; Jenness v. Black Hawk, 2 
Colo. 578; Hattersley v. Burrows, 4 


Colo. A. 538, 36 P' 889: 

Conn.—Galvano Type Engraving 
Co. v. Jackson, 77 Conn. 564, 60 A 
127; Cole v..Jerman, 77 Conn: 374, 
59 A 425; McNerney v. Barnes, 77 
Conn. 155, 58 A 714; Jacobs v. Hol- 
genson, 70 ‘Conn. 68, 38 A 914; New 
England Mfg. Co. v. Starin, 60. Conn. 
369, 22 A 953. 

Del.—Steckel v. Barnes, 28 Del. 209, 
91 A 991. 

Ida.—Chemung Min. Co. v. Hanley, 
9 Ida. 786, 77 P 226; Aulbach v. Dahl- 
er, 4 Ida. 654, 43 P 322. 

Ill.—Von Boeckmann v. Corn Prod- 
ucts Refining Co., 274 Ill. 605, 113 
NE 902; Chicago, ete., R. Co. v. War- 
ner, 108 Ill. 538; Gordon v. Bankard, 
37 Tl. 147; Irvin v. Metropolitan-Hi- 
“bernia F. Ins. Co., 247 Ill. A. 562; 
Smith v. Redman, 244 Ill. A. 434; 
LAther-vh (Mathis) «27411137 AW TS9s6: 
Coyne v. Cleveland, ete., R. Co., 208 
Tll. A. 425; Stack v. Hast St. Louis, 
étc., OR. Co., 152° 111) (AL 613 Upate 245 
TS 808,4920NH) 241) 1377 AmSR 3 P85 
Weidle v. Elgin, etc., Rea Cos voziyulls 
A, 292; West Chicago Park Comrs. 
v. Schillinger, 117 Ill. A. 525; Feld- 
man v. Sellig, 110 Ill. 
: Ind.—Morrison v. Ross, 
186, 14 NE 479; Huntington v. Men- 
denhall, 73 Ind. 460; Prenatt v. Run- 
yon, 12 Ind. 174. 

Iowa.—Grieve v. Illinois Cent. R. 
Co., 104 Iowa 659. 74 NW 192; Mc- 
Corkell v. Karhoff, 90 Iowa 545, 58 
NW 913; Fairbairn v. Haislet, 90 
Iowa 148, 57 NW 702; Scott v. Chi- 
cago, etc., R. Co., 68 Iowa 360, 24 NW 
584, 27 NW 276; Ream v. Jack, 44 
Iowa 325; Rivereau y. St. Ament, 3 
Greene 118. 

Kan.—HEmery v. Bennett, 97 Kan. 
490, 155 P 1075, AnnCas1918D 437; 
Savage v. Challiss, 4 Kan. 319. 

Ky.—Hazelhurst Lumber Co. v. 
Carlisle Mfg. Co., 130 Ky. 1, 112 SW 
934; Louisville, etc., R. Co. v. Kim- 
brough, 115 Ky. 512, 74 SW 229, 24 
KyL 2400; King v. See, 87 SW 758, 
27 KyL 1011; Stuart v. Harmon. 72 
SW 365, 24 KyL 1829; Com. v. Bur- 
nett, 44 SW 966, 19 KyL 1836; Bar- 
low v. Wiley, 3 A. K. Marsh. 457; 
Rees v. Middleton, 1 A. K. Marsh. 5. 

La.—Flake v. Flake, 163 La. 1022, 
113 S 361; Doullut v. McManus, 37 
La. Ann. 800; Lotz v. Folger, 10 La. 
Ann. 20; Ludeling v. Frellsen, 4 La. 
Ann. 534; Keene v. Relf, 11 La. 304. 

Me.—Winslow vy. Cumberland Bank, 
26 Me. 9. 

Md.—McKaig v. Hebb, 42 Md. 227. 

Mass.—Baker v. Baker, 13 Metc. 
125, 46 AmD 725; Spear v. Bicknell, 
5 Mass. 125. 

Mich.—McDonald v. Smith, 139 
Mich. 211, 102 NW.668; Bauman v. 
Bean, 57 Mich. 1, 23 NW "451; Heymes 
v. Champlin, 52 ‘Mich. 25, 17 NW 226; 
Kean v. Mitchell, 13 Mich. 207; Ste- 
vens v. Osman, i Mich. 92, 48 AmD 
696. 

Minn.—Delasca v. Grimes, 144 
Minn. 67, 174 NW 523; Cathcart v. 
Peck, 11 Minn. 45; Howland v. Fuller, 
8 Minn. 50. 

Mo.—Security Sav. Bank v. Kel- 
lems, 9 SW (2d) 967; State v. ‘Trim- 
ble, 262 SW 357; Snyder v. Wagner 
Blectric Mfg. Co., 284 Mo. 285, 223 
SW 911; Jackson-v. Johnson, 248 Mo. 
680, 154 SW 759; O’Brien v. St. Louis 
Transit Cor, 212’ Mo. 69,9110 SW 705, 
15 AnnCas 86; Rinard v. Omaha, etc., 
R. Co., 164 Mo. 270, 64 SW 124; Fos- 
ter v. Missouri Pac. R. Co!; 115 Mo. 
165, 21 SW 916; Paddock Vv. Somes, 
102 Mo. 226, 14 SW 746, 10 LRA 254; 
Coxsn. Capron, 10 Mo. 691; Robert- 
sgn v. Energy Constr. Co., (A.) 294 


Sw 426; Kuether v. Kansas City 
Light, ete., Co., 220 Mo. A. 452, 276 
SW 105; Miller v. Prough, 203 Mo. 


A. 413, 221 SW 159; Barnes v. Hou- 
chin, (A.) 195 SW 60; Armstrong v. 
Denver cte.,) R.1Co., 195. MovinA.s 83, 
190 SW 944; Tanchof v. Metropolitan 
St. R. Co., (A.) 177 SW 8138; Nichols 


PLEADING 
Voie dia CtOne BOy-d Constr. Cox, £87 
Mo. A. 127, 172 SW 1183; Dubowsky 


v. Binggeli, 184 Mo. A. 361, 171 SW 
12 [transf 258 Mo. 197, 167 SW. 999]; 
Reynolds v. Metropolitan St. R. Co., 
180 Mo. A. 138, 168 SW 221; Hoover 
v. Fulton, 177 Mo. A. 95, 163 SW 292; 
Denvit v.Wibark 69 Mion AT a3 on Lod 
SW 604; Metropolitan St. R. Co. v. 
Adams Express Co., 145 Mo. A. 371, 
130 SW 101;- Hendricks v. Butcher, 
144 o. A. 671, 129 SW 431; Kiernan 
v. obertson, 116 Mo. A. 56, 92. SW 
138; Dodge v. Manufacturers’ Coal, 
ete., Co., 115 Mo. A. 501;°91 (Siw. 10075 
Strauss v. St. Louis Transit Co., 102 
Mo. A. 644, 77 SW 156; Weaver v. 
Harlan, 48 Mo. A. 319; Ryors v. Pri- 
or, 31 Mo. A. 555; Banchor v. Greg- 
ory, 9 Mo. A. 102. 

Mont.—Dickason v. Disckason, 274 
P 145; Ivanhoff v. Teale, 47 Mont. 
115, 130 P 972; Sanderson v. Billings 
eee Power Co., 19 Mont. 236, 47 
P 998. 

Nebr.—Welsh v. Burr, 56 Nebr. 361, 
76 NW 905; Cook v. Pickrel, 20 Nebr. 
433, 30 NW 421. 

Hoitt, 14 N. H. 


N. H.—Hanson v. 

56; Roberts v. Dame, 11 N. H. 226; 
Joy ve Simpson, 2 N. H: 179. 

N. J.—Hopper Vi EOD DEL. zl ae Naas, 
ee ek Sayre v. Sayre, 3.N. J. L. 
erman, 24 N. J. L. 133 (pleading over 
does not deprive the party of a right 
to move to strike out the pleading and 
answer, provided the motion is made 
at the earliest opportunity). 

N. M.—Bullard v. Lopez, 7 N. M. 
561, 38) RM103% 

N. Y.—Murtha v. Curley, 90 N. Y. 
372, 3 NYCivProec I, 12 AbbNCas +2; 
Sloan v. Bir dsall, 58 Hun 3817, 11 NYS 
814; Williams v. Folsom, 57 Hun 128, 
10 NYS 895; Platner v. Lehman, 26 
Hun 374; Kline v. Corey, 18 Hun 
524; Germania Bank v. Distler, 4 
Hun 633, 67 Barb. 333 [aff 64 N. Y. 
642 mem]; Mann v. Fairchild, 5 Barb. 
108; Thomas v. Loaners’ Bank, 38 
N. Y. Super. 466; Currie v. Cowles, 
19 N. Y. Super. 452; Connoss v. Meir, 
2 E. D. Smith 314; Huber v. Wilson, 
11 NYS 3877; Scheu v. New York, etc., 
R. Co., 12 NYSt 99; White v. Delavan, 
21 Wend. 26. And see Sheridan v. 
Tucker, 138 App. Div. 436, 439, 122 
NYS 800 (dictum that if ‘defendant 
serves an answer to a complaint 
stating a single cause of action, he 
is deemed to have waived all irreg- 
ularities contained therein’’). 

N. C.—Rosenbacher v. Martin, 170 
N. C. 236; 86 SE 785; Eddleman v. 
Lentz, 158 N. C. 65, 72 SE 1011; Gar- 
rison v. Williams, 150 N. C. 674, 64 
SE 783; Mizzell v. Ruffin, 118 N. C. 
69, 23 SEH 927; Puffer v. Lucas,’ 101 
N. C. 281, 7 SE 734; Warner v. West- 
ern North Carolina R. Co., 94 N. C. 
250; Morgan v. Charlotte First Nat. 
Bank, 93 N. C. 352; Halstead v. Mul- 
len, 98 N. C. 252; Johnson v. Finch, 
93 N. C. 205; Garrett v. Trotter, 65 
N. C. 430. 

Oh.—Heil v. Proctor, 12 Oh. A. 35, 
30 0. C..A. 412; Corrigan v. Rocke- 
feller, 8 OhS&CP 14, 5 OhNP 338. 

Or.—Bottig v. Polsky, 101 Or. 530, 
201 P 188; Boelk v. Nolan, 56 Or. 
229, 107 P 689; Hoskins v. Scott, 52 
Or. 271, 96 P 1112; Harvey v. South- 
ern Pac. Co., 46 Or. 505, 80 P 1061; 
Creecy, v. Joy, 40 Or. 28, 66 P 295; 
Durkee v. Carr, 38 Or. 189; 63 P 117; 
Johnson vy. Crookshanks, 21 Or. 339, 


2S iss 
Pa.—Irwin v. Weikel, 282 Pa. 259, 
127 A 612; Boyle v. Breakwater Co., 


239 (Pa.1577, 87 A 10. Ballard: v. 
3 Grant 268; Thompson v. Musser, 1 
Dall. 458, 1 L. ed. 222; Favo v. Mer- 
lot, 94 Pa. Super. 90; Lutz v. Matth- 
ews, 37 Pa. Super. 354; Genesee Pa- 
per Co. v. Bogert, 23 Pa. Super. 238; 


Fitch, 


Merchants’ Nat. Bank v. Koons, 24 
Pa. Dist. 305; Williams v. Myers; 18 
Pa. Co. 416. 


ae C.—Long v. Kinard, 16 S. C. L. 
S. D.—_Johnson v. Burnside, 3 S. D. 


Compare Hogencamp v. Ack- | 


| on such issue.” 


| 230, 52 NW 1057. 


Tenn.—Anderson v. Read, 2 Overt. 
205, 5 AmD 661. 

Vt.—Cloutier v. Devereaux, 100 Vt. 
U3 7, LS Ge Ao. 

Wash.—Blumenthal v. Pacific Meat 
Cox a Waen. 834, 4d Pawar, 


Ww. Hartman v. Evans, 38 W. 
Va. B69" 18 SE 810. 

Wis.—-Gilman v. Brown, 115 Wis. 
1, 91 NW 227; Bell v. Peterson, 105 
Wis. 607, 81 NW 279. 

Eng.—Jenkins v. Rees, 33 Wkly. 
Rep. 929. 

N. S.—Crosskill v. “Morning Her- 


ald?) Printing ete... Co., MliGuINE Sane Os 


Ont.—Simpson v. Matthison, 3 U. 
CONTR OMS cUior 

“It has always been the law that 
traversing an issue pleaded waives 
the insufficiency of the pleading.” 
Emery v. Bennett, 97 Kan. 490, 493, 
155 P 1075, AnnCas1918D 437. 

“It has been held and is the rule 
that faults in a petition, except the 
cardinal one of stating no cause of 
action and lack of jurisdiction, are 
waived whenever, in the evolution of 
a lawsuit, the case once advances to, 
the stage of joinder of issue on the 
facts pleaded. Such joinder, in ef- 
fect, is a challenge on the facts alone 


}and is a notice that defendant ac- 


cepts the gauge of battle on the 
facts, as presented by the petition, 
and accepts the chances of a trial 
Kuether v. Kansas 
City sbtght,. ete.,’ 'Co.8.2202 Mos A abe 
455, 276 SW 105. 

[a] As distinguished from failure 
to state cause of action (1) a defec- 
tive statement of a cause of action 
is waived by pleading over or join- 
ing issue upon the merits. Snyder v 
Wagner Electric Mfg. Co., 284 Mo: 
285, 223 SW 911; Mizzell v. Ruffin, 
118 N. C. 69, 23 SE 927; Halstead v. 
Mullen, 93 N. C. 252; Johnson .v. 
Burnside, 3 S. D. 230, 52 NW 1057. 
(2) Waiver of failure to state cause 
of action see infra § 1238. 

{b] Amendable defect.—A defect 
in a petition or complaint which may 
be cured or remedied by amendment 
is waived by answering to the merits. 
Smith v. Greene, 187 Mo. A. 210, 173 
SW 705; State v. Webb, 177 Mo. A. 
60, 164 SW 184; Hddleman v. Lentz, 
153° Nie Ca i65, A02 «Si, Loma: 

[c] Waiver of right to demur.— 
(1) The right to demur to a petition 
is waived by an answer to the merits 
(Wilson v. Chicago Great Western R. 
Co., (Mo. A.) 190 SW 22; Kyner v. 
Whittemore, 90 Nebr. 188, 133 NW 
197); (2) and after issue joined, the 
right to object to a complaint by spe- 
cial demurrer on the ground of am- 
biguity or uncertainty is conclusive- 
ly deemed to have been waived (Ham- 
ilton v. Hamilton, 51 Mont. 509, 154 
P 717). (8) Likewise by taking is- 
sue on defendant’s answer by filing 
a reply, plaintiff waives his right to 
demur. Holbert v. Keller, 161 Iowa 
723, 142 NW 962. 

[ad] Motion is waived (1) or aban- 
doned by pleading over (Williams v. 
Smith, 76 Colo. 151, 230 P 395; Bol- 
len v. Woodhams, 68 Colo. 322, 190 
P. 427; Lewis v. Barnes, (Mo.) 220 
SW 487; Goch v. Marsh, 8 HowPr 
(N. Y.) 439) (2) before any ruling or 
order is made upon the motion (Cer- 
ussite Min. Co. v. Anderson, 19 Colo. 
A. 307, 75" P1583": Bliss: v.. Watson, 
(lowa) 227 NW 108; Gray v. Otto, 
178 Towa 854, 160 NW 298; Haas v. 
McCain, 161 La. 114, 108 S 305), (3) 
and it may be properly overruled on 
this ground (Bollen v. Woodhams, 68 
Colo. 322, 190 P 427). (4) Pleading 
over after ruling upon motion see in- 
fra §§ 1262, 1263. 

[e] Admission by, or satisfaction 
of, party.—(1) ‘“‘When an answer to- 
the merits is filed, it is an admission 
on the part of the defendant that 
the petition is not technically objec- 
tionable.’’ United Kansas Portland 
Cement Co. v. Harvey, 216 Fed. 316; 
318, 132, «CCA 460. (2) Likewise, 


ii i lll LRe_ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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“§ 1234] 


or proceeding to a trial on the merits!*® without ob- 
jection,+* is generally a waiver of all uncertainties, 
irregularities, formal defects, or faults or defects of 
any kind, in the pleadings of the adverse party, ex- 
cept want of jurisdiction of the subject matter of the 
action,’® failure to state facts sufficient to constitute 


PLEADING 


a cause of action,!® or a defect of such a nature that 


plaintiff by filing a replyeand a sup- 
plemental reply to an alleged coun- 
terclaim concedes that the pleading 
is a good counterclaim in form. Bar- 
ber v. Ellingwood, 137 App. Div. 704, 
122 NYS 369. (38) “If enough appears 
in the petition to indicate the exist- 
ence of a right of recovery in the 
plaintiff, then the answer of defend- 
ant to the merits should be a suffi- 
eient indication of his satisfaction 
with the manner in which it is stat- 
ed.” Snyder v. Wagner Electric Mfg. 
Co., 284 Mo! '285,- 299; 223. SW 911. 
To same effect Powers v. Elliott, (Mo. 
A.) 296 SW 828. (4) By taking is- 
sue on a replication without testing 
its sufficiency, defendant accepts it 
as an answer to his pleas. Atlas L. 
Assur. SA v. Moman, 14 Ala. A. 400, 


{f] Withdrawal of plea or answer. 
—(1) If a defect has been once 
waived by pleading to the merits, the 
waiver remains even though defend- 
ant is permitted to withdraw his plea 
or answer (Bryant v. Stephens, 82 
SW 423, 26 KyL 718; Chiles v. Drake, 
2 Mete. (Ky.) 146, 74 AmD 388), (2) 
or he strikes out a portion thereof 
(Empire Ranch, etc., Co. v. Bender, 
49 Colo. 522, 113 P 494). (3) How- 
ever, where, after the filing of an 
answer, plaintiff amends his petition, 
defendant may, in the discretion of 
the court, be granted leave to with- 
draw his answer and file a motion to 
strike, and the subsequent withdrawal 
of the amendment by plaintiff does 
not prevent defendant from pursuing 
his motion to strike. Leytham v. 
Hassett, 200 Iowa 199, 204 NW 237. 

13. WAS Bellitv. Mobile, ete, jaee 
Co., 4 Wall. 598, 18 L. ed. 338. 

Ala.—Moore v. Watts, 81 Ala. 261, 
2S 278. 

Ariz.—Smith v. King of Arizona 
Main wete, Co., 9 Ariz; 228, 80-P 357. 

Cal.—Loftus v. Fischer, 106 Cal. 
616, 39 P 1064; Klopper v. Levy, 98 
Cal. 525, 33 P 444; Tynan v. Walker, 


35 Cal.'634, 95 AmD 152; King v. 
Davis, 34 Cal. 100. 
Colo.—Stanley-Thompson Liquor 


Co. vy. Southern Colorado Mercantile 
Coy Go UColo. 587) 178 BP 527, 4 ALR 
471; Creighton v.. Peo., 36 Colo. 315, 
83 P 1057; Bessemer Irr. Ditch Co. 
v. Woolley, 32 Colo. 487, 76 P 1053, 
105 AmSR 91; Orman v. Mannix, 17 
Colo. 564, 30 P 1037, 31 AmSR 340, 
17 LRA 602. 

Conn.—Worden v. Gore-Meenan Co., 
83 Conn. 642, 78 A 422; Dejon v. 
Street, 79 Conn. 333, 65 A 145. 


Dak.—Parliman v. Young, 2 Dak. 
175, 4° NW? 139,711. 

Ga.—Southern R. Co. v. Barfield, 
115 Ga. 724, 42 SE 95; Macon v. Mel- 
ton, 115 Ga. 153, 41 SE 499; Johnson 
v. McCullough, 59 Ga. 212. 

Ill.—Clayton v. Feig, 179 Ill. 534, 


54 NE 149; Blome v. Wahi-Henius 
Inst. of Fermentology, 150 Ill. A. 164; 
Himrod Coal Co. v. Clark, 99 Ill. A. 
332 [aff 197 Ill. 514, 64 NE 282]. 
* Ind.—Douglass v. Reed, 20 Ind. 203. 
Iowa.—McDonald v. Bice, 113 Iowa 
44, 84 NW 985; Davis v. Walter, 70 
Towa 465, 30 NW 804; Cruver v. Chi- 
cago, etc., EU eOOs, 62 Iowa 460, 17 
NW 661; Ruby v. Schee, 51 Iowa "422, 
1 NW 741; Coates v. Galena, etc., 
Rao Co:, 18 Iowa eT as Harmon v. 
Chandler, 3 Iowa 150. 
Kan.—Provident Loan Trust Co. v. 
MelIntosh, 68 Kan. 452, 75 P 498; 
Clark v. Fensky, 3 Kan. 389; Meagher 
v. Morgan, 3 Kan. 372, 87 AmD 476; 
oa y.. Anderson, 9 Kan. A. 320, 61 P 
Ky.—Illinois Cent. R. Co. v. Beau- 
champ, 77 SW 1096, 25 KyL 1429; 


eee, v. Wood, 70 SW 887, 24 KyL 
Me.—Jones v. Briggs, 125 Me. 265, 
132 A 817; Peterson Oven Co. v. Fick- 
ett,-121 Me. 413, 117 A 575. 
Mass. —George N. Pierce Co. v. 


Beers, 190 Mass. 199, 76 NE 603; 
Savage v. Marlborough Stu soi, 
186 Mass. 203, 71 NE 531; Cronan 


v. Woburn, 185 Mass. 91, 70 NE 38; 
Boston, etc., R. Co. v. Pearson, 128 
Mass. 445; Witt v. Potter, 125 Mass. 
360; Beatty v. Randall, 5 Allen 441; 
Robinson v. Wadsworth, 8 Metc. 67. 
Mich.—Fuller v. Jackson, 82 Mich. 
480, 46 NW 721; Campbell v. Kala- 
mazoo, 80 Mich. 655, 45 NW _ 652; 
Bauman v. Bean, 57 Mich. 1, 23 NW 
451; Jenks v. Brown, 38 Mich. 651; 
Wales v. Lyon, 2 Mich. 276. 
Minn.—Reed v. Pixley, 25 Minn. 
482; Dean v. Leonard, 9 Minn. 190; 
Barnsback v. Reiner, 8 Minn. 59. 
Mo.—Lee v. Missouri Pac. R. Co., 
195 Mo. 400, 92 SW 614; Chapman 
v. Kullman, 191 Mo. 237, 89 SW 924; 
State v. Burr, 143 Mo. 209, 44 SW 
1045; Spurlock v. Missouri Pac. R. 
Co., 93 Mo. 530, 6 SW 349; Smith v. 


Lindsey, 89 Mo. 76, 1 SW 88; Ed- 
monson vy. Phillips, 73 Mo. 57; Orr 
v. Russell, (A.) 231 SW 275; McKin- 


ney v. Northcutt, 114 Mo. A. 146, 89 
SW 351; Durham v. Bolivar, 106 Mo. 
A. 601, 81 SW 463; Johnson v. Met- 
ropolitan St. R. Co., 104 Mo. A. 588, 
78 SW 275; Antonelli v. Basile, 93 
Mo. A. tate Fields v. Wabash R. Co., 
80 Mo. A. 603. 

Nebr.—Castile *v. Ford, 53 Nebr. 
507, 73 NW 945; Darst v. Perfect, 42 
Nebr. 574, 60 NW 928; Rosenbaum 
v. Russell, 35 Nebr. 513, 53 NW 384; 
Marvin v. Weider, 31 Nebr. 774, 48 
NW 825. 

Nev.—Reese v. Kinkead, 20 Nev. 65, 
LAYP S87. 

N. J.—O’Hagan v. Crossman, 50 N. 
J. Le 516). 14 A 752: 

N. Y.—Rogers v. New York, etc., 
BandeCo., 134, Ne, Y. 197; 32 NES ots 
Whitman v. Foley, 125 N. Y. 651, 26 
NE 725; Tuthill v. Skidmore, 124 N. 
Y. 148, 26 NE 348; Born v. Schren- 
keisen, 110 N. Y. 55, 17 NE 339; Tyng 
v. Commercial Warehouse Co., 58 N. 
Y. 308; Havana Bank v. Magee, 20 
N. Y.. 355; Peo.’ v.. Cantor; 190 ‘App. 
Div. 512, 180 NYS 139; Stickney v. 
Blair, 50 Barb. 341; Phillips v. Burr, 
11 N. Y. Super. 113; -Messler_ v. 
Schwarzkopf, 35 Misc. 72, 71 NYS 
241; Wyckoff v. Frommer, 12 Misc. 
149, 33 NYS 11; Bicknell v. Spier, 7 
Misc. 108, 27 NYS 386; Scheu v. New 


York,pete.” R..Co., 12, NYSt' 99 “Reim- 
er v. Doerge, 61 HowPr 142; Baker 
v. Dumbolton, 10 Johns. 240; Meyer 


v. McLean, 1 Johns. 509. 

N. G.—wWalker v. Scott, 106 N. C. 
56, 11 SE 364; Puffer v. Lucas, 101 
ING Ga2isity 7 SH 734; Warner v. West- 


ane North Carolina R. Co. 94 N.C; 
25 

N. D.— Ward v. Gradin, 15 N. D. 649, 
109 NW 57. 


Oh. _oRorekhardt v. Burckhardt, 36 
Oh. St. 261; Pugh v. Calloway, 10 Oh. 
St. 488; School Section 16 v. Odlin, 


8 Oh. St. 293; Allison v. Luhrig Coal 
Co; 22) Oh. Cir. Ct.) 489, 12 /Ohi,Cir. 
Dee. 504. 


Okl.—Guthrie v. Finch, 13 Okl. 496, 
75 P 288. 

Or.—Louie Chung vy. Stephenson, 
50 Or. 244, 89 P 386; Seffert v. North- 
ern Pac. R. Co., 49 Or. 95; 88 P 962. 

Pa.—Young v. Geiske, 209 Pa. 515, 
58 A 887; Little v. Fairchild, 195 Pa. 
614, 46 A 133; Barrington v. Wash- 
ington Bank, 14 Serg. & R. 405; 
Geary v. Leader Pub. Co., 52 Pa. Su- 
per. 35; Siegel v. Hirsch, 26 Pa. Su- 


Mc- 
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it cannot be cured by verdict;1* and, a fortiori, a 
party waives defects in the pleadings of his adversary 
where he not only pleads to, or joins issue on, but also 
goes to trial on, the merits without objection.*® 
Failure to raise objection by demurrer or answer. 
With the exception of objections that the court has 


per. 398; Applegate v. Cohn, 1 Pa. 
Super. 174; Michaels v. Binder, 5 Pa. 
Dist. & Co. 603. 
R. I.—Vickery v. Providence, 17 R. 
I. 651, 24.A 148. 
mer C.—Bailey v. Godman, 39 S. C. 
2 


Ss. Woodford v. Kelley, 18 S:; 
D. 615, 101 NW 1069. 

-Tenn.—Nashville, Otek MR -COm i. 
Conk, 11 Heisk. 575. 

Tex.—Herring v. Swain, 84 Tex. 
523, 19 SW 774. : 

Vt.—Baker v. Sherman, 73 Vt. 26, 


50 A 633: Strong v. Richardson, 19 
Vt. 194; Card v. Sargeant, 15 Vt. 393; 
Barney v. Bliss, 2 Aik. 60. 

Wash.—Blair v. Wilkeson Coal, etc., 
Co., 54 Wash. 334,-103 P 18 

Wis.—Sell v. Mississippi River 
Logging Co., 88 Wis. 581, -60 NW 
1065; Warren v. Landry, 74 Wis. 144, 
42 NW 247. 

[a] Noticing a cause for trial 
waives the right to move subsequent- 
ly to strike out a part of a pleading. 
Esmond v. Van Benchoten, 5 HowPr 
(N. Y.) 44. 

[b] Proceeding with arbitration is 
waiver.—Thoimpson v. Donaldson, 43 
Pa. Super. 585. 

14. Colo.—Thompson y. McGregor, 
82 Colo, 146, 257 P 364. 

Conn.—Swist v. Swist, 107 Conn. 
484, 140 A 820. 

Ind.—South Bend v. Turner, 156. 
Ind. 418, 60 NE 271, 83 AmSR 200, 
54 LRA 396. 

Mo.—McKim v. Metropolitan St. R. 
Co., 196 Mo. A. 544, 196 SW 433; 
Janes v. Dunklin County Levee Dist. 
No. 2, (A.) 183 SW 697; Whitewater 
Mercantile Co. v. Devore, 130 Mo. A. 
339, 109 SW 808. 

S. C.—Hutson v. Stone, 119 1S.°C} 
259, 112°SH 39. 

15. See Courts § 164. 

16. See infra § 1238. 

17. United Kansas Portland Ce 
ment Co. v. Harvey, 216 Fed. 316, 132 
CCA 460. 

Cure of defects by verdict see in- 
fra §§ 1280-1300. 

18. U. S.—Bolton-Pratt Co. v. 


Chester, 210 Fed. 253, 127 '€CA TW? 
Dashley v. Daniel, 202 Fed. 426, 120 
CCA/532: 


Conn.—Johnson _ v. 
Conn. .1, 98 A 333; Wee v. Street, 
79 Conn. 333, 65 A 145. 

Ill. — Bradley v. Federal L. Ins. Co., 
178 Ill. A. 524. 

Ky.—Coyle v. Dark Tobacco Grow- 
ers’ Co-op. Assoc., 211 Ky. 162, 277 
SW 318. 

Mass.—Blaisdell _ v. 
Cush. 373. 

Mich.—Sauer  v. 
shall Constr. Co., 179 Mich. 618, 146 
NW 422. 

Mo.—State v. Trimble, 18 SW (2d) 
4; Troxell v. De Shon, (A.) 279 SW 
438; Williams v. Ellis; (A.) 239 SW 
157; Boyajian v. Reinheimer, (A.) 
229 SW 441 [aff 250 SW 364]; Sel- 
den v. Hughes, (A.) 195 SW 524. 

Pa.—King v. Brillhart, 271 Pa. 301, 
114 A 515; Wallace v. Keystone Auto. 
Co.) 239 Pa. 110, 86 A 699; Fidelity 
Trust Co. v. Storm, 23 Pa. Dist. 222. 

Va.—Richmond v. McCormack, 120 
Va. 552, 91 SE. 767. 

And sete Reddig v. Looney, 208 Ill. 
A. 413 (a part of an affidavit of mer- 
its which is indefinite and uncertain 
is treated by plaintiff as sufficient 
where he does not move to expunge 
or disregard such part, but instead 
joins issue on all the special pleas 
and proceeds to offer evidence as if 
required to do so by a sufficient af- 
fidavit of merits). 

Waiver of omission of nonjurisdic- 


Shuford, 91 


Gladwin, 4 
McClintic Mar- 
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no jurisdiction of the subject matter of the action,1® 
or that the petition, declaration, or complaint does 
not state facts sufficient to constitute a cause of ac- 
tion,?° objections which may be taken advantage of 


PLEADING — 


by demurrer or answer are waived when not so 


tional allegations in bill in equity see 
Equity § 404. 

19. See Courts § 164. 

20. See infra § 1238. 

21. Cal.—Berg v. Standard Lig‘ht 
Co., 89 Cal. A. 542, 265 P 369; Hynes 
v. All Persons, 19 Cal. A. 185, 125 


P 253; Bernheim Distilling Co. v. 
Elmore, 12 Cal. A. 85, 106 P 720. 
Ida.—Valley Lumber, etc., 


COg Na 
Nickerson, 13 Ida.’ 682, 93 P 24. 

Mo.—Mississippi County v. Byrd, 
(A.) 4 SW (2d) 810; Steckdaub v. 
Wilhite, (A.) 211 SW 915. 

N. Y.—Spooner v. Delaware, etc.. 
Te Con eh bu ING You. 225.) 20 NE 6916; 
Holmes v. Davis, 19 N. Y. 488 [rev 
21 Barb. 265]; Judson v. Staley, 163 
App. Div. 62, 148 NYS 738. 

Okl.—Worrell v. Pruitt, 279 P 335. 


Porto Rico.—Desmornes v.  Des- 
mornes, 13 Porto Rico 18. 
Tex.—Davis v. Burkholder, (Civ. 


A.) 218 SW 1101. 

Utah.—National Union F. Ins. Co. 
v. Denver, etc., R. Co., 44 Utah 26, 
iBT) IPE Gags 

[a] Provisions in codes and prac- 
tice acts (1) to this effect (see code 
and statutory provisions) will be giv- 
en effect according to their terms in 
eases wherein they are applicable. 
Plazuela Sugar Co. v. Garcia, 22 Por- 
to Rico 42. (2) In some jurisdictions 
such provisions have been held appli- 
cable to counterclaims (Eads v. Mur- 
phy. 27 Ariz. 267, 232 P 877; Wyman 
v. Herard,. 9° Okl. .35, 59 P 1009); (3) 
but in other jurisdictions they have 
been held applicable only to defects 
in a complaint, and not to defects in 
a counterclaim (Lipman v. Jackson 
Architectural Iron-Works, 128 N. Y. 
58, 27 NE 975; Van v. Madden, 132 
App. Dive’ 530,0 LLG YN YiSe LiU5). 

22. Grounds for demurrer see su- 
pra §§ 486—505. 

23. Ala.—Republiec Iron, etce., Co. 
v. Barter, 218 Ala. 369, 118 S 749; 
Johnson v. Birmingham R., etc., Co., 
149: Ala. 529, 43.S, 33. 

Cal.—Hanlon Drydock, etc., Co. v. 
G. M. McNear, Inc., 70 Cal. A. 204, 
232 P 1002; Shaw v. Union Escrow, 
CLC Coy 100, 2Oal. -Ann66,9 200) (Pe 2be 
Chastek v. Albertson, 47 Cal. A. 788, 
ODS (it: 

Colo.—Stanley-Thompson Liquor 
Co. v. Southern Colorado Mercantile 
Co, 6) Coloe 537, A7SisP 607, 4A RR 
471s, W. S.\Midelity, ete, Co. v. Peo., 
44° Colo. 557, 98 P 828. 

Ga.—Hobbs v. Crawford, 4 Ga. A. 
585, 62 SE 157. 

Ind.—Dunham v. Jones, 184 Ind. 46, 
110 NE 203; Malone v. Kitchen, 79 
Ind. A. 119, 137 NE 562; Valdenaire 
v. Henry, 70 Ind. A. 68, 121 NE 550; 
Van Spanje v. Hostettler, 68 Ind. A. 
518, 119 NE 725; Sowerwine v. No- 
blesville Heat, etc., Co., 66 Ind. A. 292, 
118 NE 146. 

Mo.—Twentieth Century Mach. Co. 
v. Excelsior Springs Mineral Water, 
etc., Co., (A.) 171 SW 944 [aff 273 Mo. 
142, 200 SW _ 1079]; Frederick v. 
Bruckner, 124 Mo. A. 31, 101 SW 619. 

Mont.—Keffler v. Wilds, 50 Mont. 
387, 146 P 1105. 

N. Y¥.—Penman v. Slocum, 41 N. Y. 
53; Van Tuyl.v. New York Real Hst, 
Security Co., 153 App. Div. 409, 138 
NYS 541 [aff 207 N. Y. 691 mem, 101 
NE 1096 mem]. 

Utah.—Child v. Gillis Constr. Co., 
42 Utah, 120; 129 P’ 356. 

Wis.—Jenks v. Allen, 151 Wis. 625, 
139 NW 433. 

And see Shelton v. Mosier, 19 Oh. 
A. 89 (recognizing that some grounds 
of demurrer are waived by a failure 
to demur). 


[a] Conversely, a failure to de- 


mur cannot amount to a waiver of an 
objection to a defect not apparent on 
the face of the pleadings. Johns v. 
Bailey, 45 Iowa 241. 

{b] Amendable defects are waived 
by failure to file a demurrer. Wake- 
eee Wakefield, 217 Ala. 517, 116 

[c] Defect not sufficient to sustain 
motion in arrest.—‘‘Defendant cannot 
be permitted to go to trial without 
having demurred to the declaration, 
and defeat the result of the trial for 
any defect of the declaration not suf- 
ficient to sustain a motion in ar- 
rest.” Boville v. Dalton Paper Mills, 
86 Vt. 805, 321, 85 A 623. 

[d] Indefiniteness and uncertainty. 
—(1) In jurisdictions wherein ambi- 
guity, indefiniteness or uncertainty is 
ground for demurrer (see supra § 
475), (2) an objection on this ground 
is waived by failure to raise it by 
demurrer. Ensele v. Jolley, 188 Cal. 
297, 204 P 1085; Marsh v. Lapp, 180 
Cal. 231, 180 P 533; Brown v. Martin, 
25 Cal. 82; Silva v. Spangler, 5 Cal. 
Unrep. Cas. 277, 43-P 617; Proper v. 
Sutter’ Drain. Dist, 53. Cal. A. 576; 
200 P 664; Wilson v. Long Beach 
First Nat. Bank, 17 Cal. A. 390, 119 
P 9573. Noves v. Costa, 5 Cal. A. 111, 
89 P 860; Orman v. Mannix, 17 Colo. 
564, 30 P 1037, 31 AmSR 340, 17 LRA 
602; Ludwig v. Ellis, 22 Ida. 475, 126 
P 769; Aulbach v. Dahler, 4 Ida. 654, 
43 P 322; Fuller v. Jackson, 82 Mich. 
480, 46 NW 721; Campbell v. Kala- 
mazoo, 80 Mich. 655, 45 NW 652; 
Doane v. Marquisee, 63 Mont. 166, 206 
P4263. (Billings: Realty, Cop vo Biz 
Ditch Co., 438 Monty 251, 115 P 828. 
(3) Waiver of objection by failure to 
make motion see supra § 1229. 

Failure to: 

Challenge pleading by motion or de- 

see? see infra text and notes 28— 
Demur to bill see Equity § 458. 

24. Ala.—Kendrick v. Colyar, 143 
Ala. 597, 42 S 110. . 

Alaska.—Kimball v. Miller, 1 Alas- 
ka 347. 

Cal.—Flood v. Templeton, 148 Cal. 
374, 838 P 148; Bell v. Thompson, 147 
Cal. 689, 82 P 327; Montgomery v. 
McLaury, 143 Cal. 83, 76 P 964; Cut- 
ting Fruit Packing Co. v. Canty, 141 


Cal, —69250\15 2 56455 Buckman ve 
Hatch, 139 Cal. 58, 72 P 445; McFaul 
v. Madera Flume, etec., Co., 134 Cal. 


313, 66 P 308; Hachus v. Los Angeles, 
130 Cal. 492, 62 P 829, 80 AmSR 147; 
Duke v. Huntington, 130 Cal. 272, 62 
P 510; Stow v. Schiefferly, 120 Cal. 
609, 52 P 1000; Rose v. Rose, 112 
Cal. 541, 44 P 658; Weinreich v. John- 
son, 78 Cal. 254, 20 P 556; Waldrip 
v.-Black, 74 Cal. 409, 16 P 226; Rob- 
erts v. Hldred, 73 Cal. 394, 15 P 16; 
Reynolds v. Lincoln, 71 Cal. 183, 9 P 
176, 12 P 449; Harney v. McLeran, 
66 Cal. 34, 4 P 884; Learned v. Tange- 
man, 65 Cal. 334, 4 P 191; Brown v. 
Martin, 25 Cal. 82; Marius v. Bick- 
nell, 10 Cal. 217; Macondray v. Sim- 
mons, 1 Cal. 393; Silva v. Spangler, 
5 Gal> Wnreps Casi 27 Genae veal. 
Orchardson v. Christie, 30 Cal. A. 8, 
157) Po bare 

Colo.—Sams Automatie Car Coupler 
Co. v. League, 25 Colo, 129, 54 P 642; 


Brahoney v. Denver, etc., R. Co., 14 
Colo. 27, 28 P 172; Marriott v. Clise, 
12 Colo. 561, 21 P 909; Mackey v. 


Monahan, 13 Colo. A. 144, 56 P 680; 
Keys v. Morrison, 3 Colo. A. 441, 34 
12° HAbs8), 

Conn.—Lovejoy v. Isbell, 73 Conn. 
368, 47 A 682; Bennett v. Lathrop, 71 
Conn. 613,.42 A 634, 71 AmSR 222. 

Ga.—Central R. Co. v. Pickett, 87 
Ga. 734, 13 SE 750; Georgia Southern 
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urged,?! and objections which are apparent on the 
face of a pleading and may be raised by demurrer”? 
are waived by failing to demur,?* by answering with- 
out raising the objections by demurrer,”* or by filing 


R. Co. v. Neel, 68 Ga. 609. 

Ida.—Aulbach vy. Dahler, 4 Ida. 654, 
43 P 322. ‘ 

Ill.—Chicego City R. Co. v. O’Don- 
nell, 207 Ill. 478, 69 NE 882; School- 
man v. Hofstadter, 226 Ill. A. 417. 

Ind.—Indianapolis St. R. Co. v. 
Kane, 169 Ind. 25, 80 NE 841, 81 NE 
721; Lassiter v. Jackman, 88 Ind. 118; 
Jones v. Hathaway, 77 Ind. 14; Wade 
v. State, 37 Ind. 180; Wortman v. 
Ash, 4 Ind. 74; Voorhees v. Cragun, 
61 Ind. A. 690, 112 NE 826; Coulter 
v. Bradley, 30 Ind. A. 421, 66 NE 184. 

Iowa.—De Sellem v. Iowa City 
Bank, 101 Iowa 566, 70 NW _ 702; 
Dodge v. Davis, 85 Iowa 77, 52 NW 
2; Linden yv. Green, 81 Iowa 365, 46 
NW 1108. 

Kan.—Chase v. Atchison, ete, R. 
Co., 70-Kan. 546,79 P 153; Lyons v-. 
Berlau, 67 Kan. 426, 73 P 52: 

Ky.—Beale v. Barnett, 64 SW 838, 
23 ° Kyl + 11183 ° Phenix “Ins: 5 Cot ave 
Coomes, 13 KyL 238. 

Me.—Wellington v. Small, 89 Me. 
154, 36 A 107. 

Md.—Dryden v. Barnes, 101 Md. 
346, 61 A 342. 

Mass.—Lamson Cons. Store-Serv. 
Co. v. Prudential F. Ins. Co., 171 Mass. 
433, 50 NE 943; Buck v. Hall, 170 
Mass. 419, 49 NE 658; Witt v. Pot- 
ter, 125 Mass. 360. 

Mich.—Fuller v. Jackson, 82 Mich. 
480, 46 NW 721; Campbell v. Kalama- 
zoo, 80 Mich. 655, 45 NW 652. 

Minn.—Campbell v. Railway Trans- 
fer Co., 95 Minn. 375, 104 NW 547; 
Schurmeier v. English, 46 Minn. 306, 
48 NW 1112; Densmore v. Shepard, 
46 Minn. 54, 48 NW 528, 681; James 
v. Wilder, 25 Minn. 305. 

Mo.—Gardner v. Robertson, 208 Mo. 
605, 106 SW 645; Mead v. Brown, 65 
Mo. 552; House v. Lowell, 45 Mo. 
381; Central Lumber, etc, Co! v. 
Reyburn-Laird Real Est., etc., Co., 
189 Mo. A. 405, 176 SW 509; Wice- 
carver v. Mercantile Town Mut. Ins. 
Co.,) 137 Mo.. Avr 247, 117 |SWe 69s 
Boyd v. St. Louis Transit Co., 108 
Mo. A. 303, 883 SW 287; Sinclair v. 
Missouri, etc., R. Co., 70 Mo. A. 588; 
Anderson v. McPike, 41 Mo. A. 328. 

Mont.—Spencer v. Montana Cent. 
R. Co., 11. Mont. 164, 27 PB 681, 

Nebr.—Porter v. Sherman County 
Banking Co., 36 Nebr. 271, 54 NW 424; 
re at v. Clairé, 10 Nebr. 54, 4 NW 

N. Y.—Jefferson v. New York El. R. 
Co., 132 N. Y. 483,80 NE 981; Blos- 
som v. Barrett, 37 N. Y. 4384, 97 AmD 
(475) De, Puy, va strong, “31 IN, Yeswas 
Ward v. Smith, 95 App. Div. 432, 88 
NYS 700; Shaw v. New York, 83 App. 
Div. 212, 82 NYS 44; Van Zandt v. 
Grant, 67 App. Div. 70, 73 NYS 600 
{aff 175 N. Y. 150, 67 NE 221]; White 
v. Rodemann, 44 App. Div. 503, 60 
NYS 971; Lane v. Wheelwright, 69 
Hun 180, 23 NYS 576 [aff 143 N. Y. 
634 mem, 37 NE 826 mem]; Bebinger 
v. Sweet, 6 Hun 478, 1 AbbNCas 263; 
Gillett v. Borden, 6 Lans. 219; Ayres 
v. O'Farrell, 23 N. Y. Super. 143; 
Wright v. Storrs, 19 N. Y. Super. 600 
[aff 132) No? ¥.' 691]; sVan' Siclen “ve 
New York, 32 Misc. 403, 66 NYS 555 
[mod on other grounds 64 App. Div. 
437, 72 NYS 209 (mod on other 
grounds 172 N. Y. 504, 65 NE 257)]; 
Berntsen v. Huner, 10 Misc. 6, 30 
NYS 540; Barnard v. Brown, 17 NYS 
313; Hatton v. McFadden, 15 NYS 
124; Garvey _v. New York I. Ins., 
ote, Co., 14 NYSt 909, 14 NYCivProe 


N. C.—Supreme Lodge K. H. v. 
Selby, 153 N. C. 203, 69 SE 51; Teague 
vy. Collins, 134 N. C. 62, 45 SH 1035; 
Blalock y. Clark, 133 N. C. 306, 45 SE 
642; Hitch v. Hdgecombe County, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a rejoinder and failing to demur.?5 The foregoing 
rules, of course, no longer prevail to their full extent 
in jurisdictions wherein demurrers have been abol- 
ished by code or statutory provisions.?° 
In connection with other matters. 
pleading may be waived by a failure to demur and to 
chject to the admission of evidence on the subject.27 
Also a fault or defect in a pleading may be waived by 
failure to challenge it on this ground by either mo- 
tion or demurrer,” by such failure coupled with a 
pleading to the merits,?® or proceeding to trial,?° or, 


132 N. C. 578, 44 SE 30; Queen City 
Printing, ete., Co. v. McAden, 131 N. 
C. 178, 42 SE 575; Cook v. American 
Exch. Bank, 129 N. C. 149, 39 SE 746; 
Weeks ‘v. McPhail, 128° N. C. 13.4, “38 
SE 292; Mizell v. Ruffin, 118 N. C. 
69, 23 SE 927; Halstead v. Mullen, 93 
N. C. 252; Johnson v. Finch, 93 N. C. 
205: Finley v. Hayes, 81 N. C. 368. 

Oh.—Cloon v. City Ins. Co., 1 Han- 
dy 32. 

Okl.—Wyman v. Herard, 9 Okl. 35, 
59 P 1009. 

Or.—Woolley v. Plaindealer Pub. 
Co:., 47 Or. 619, 84 P 473, 5 LRANS 
498; Ausplund v. 4tna Indemn. Co., 
47 Or. 10; 81 P 577, 82 P12; Moore vy. 
Halliday, 48 Or. 243, 72 P 801. 

S. C.—Griffith v. Cromley, 58 S. 
©. 448, 36 SE 738. 
S. D.—lLee v. Mellette, 15 S. D. 
586, 90 NW 855. 
Tex.—King v. Maxey, (Civ. A.) 28 
121 


Sw 401. : 

Wis.—Harrigan v. Gilchrist, 
Wis. 127; 99 NW 909; Phillips v. 
Carver, 99 Wis. 561, 5 NW _ 432; 
John R. Davis Lumber Co. v. Home 
Ens. 1Co.,*-95 “Wiss 542,70 » NW) (595 
Mead v. Bagnall, 15 Wis. 156; Stil- 
well v. Kellogg, 14 Wis. 461; Jessup 
v. Racine City Bank, 14 Wis. 331; 
Cary v. Wheeler, 14 Wis. 281. 

To same effect Myers v. Fortuna- 
to, 13 Del. Ch. 148, 116 A 623 (where 
defendant did not choose to demur 
for want of certainty or particularity, 
he is not in a position to object on 
this ground after the filing of an an- 


swer). J 

25. Exchange Underwriters’ 
Agency, etc., v. Bates, 195 Ala. 161, 
69 S 956. f 

26. See code and statutory provi- 
sions. 

27. San Joaquin, etc., Canal, ete., 


Co. v. Worswick, 187 Cal. 674, 203 P 
999 [certiorari den 258 U. S. 625 
mem, 42 SCt 382 mem, 66 L. ed. 797 
mem]; Wagner v. Ruppe, 56 Cal. A. 
233, 204 P 1095; De Santo v. De 
Nicola, 99 Conn. 717, 122 A 708; Rock- 
wood v. Rockwood, 65 Utah 261, 236 
P 457; Branning Mfg. Co. v. Norfolk- 
Southern R. Co., 138 Va. 43, 121 SE 
74 


Pailure to object to evidence as 
waiver generally see infra § 1244. 

28. Colo.—Powers v. Boulder, 54 
Colo. 558, 131 P 395, 46 LRANS 167. 

Ill.—Inter-State Independent Tel., 
ete., Co. v. Liberty, 129 Ill. A, 114; 
Tllinois Cent. R. Co. v. Panebiango, 
29 TY. (Ao 1 Sati 22%, T1700, 681) NE 
53]. 

tna—st. Vincent’s Hospital v. 
Stine, 195 Ind. 350, 144 NE 537, 33 
ALR 1361. ; 

Iowa.—Chicago State Bank v. Oy- 
loe Piano Co., 195 Iowa 1152, 198 NW 
403. 


Mo.—Ganahl v. United R. Cos., 197 
Mo. A. 495, 197 SW 159. 

N. C.—Hough v. Southern R. Co., 
144 N. C. 692, 57 SE 469. And see 
Ricks v. Brooks, 179 N.C, 204, 102 
SE 207 (defect is waived, if there 
is no request to have the pleading 
made more certain or definite, and 
no demurrer is interposed thereto). 

And see F. H. Stoltze Land Co. v. 
Westberg, 63 Mont. 38, 206 P 407 
(the sufficiency of the complaint is 
admitted by defendant’s failure to 
attack the complaint or move for re- 
lief at the close of plaintiff’s case). 

Cross references: 


PLEADING 


A defect in a 


Absence of motion or demurrer chal- 
lenging statement of cause of ac- 
tion see infra § 5 

Failure to make motion as waiver 
generally see supra § 1229. 

29. Heller v. Smith, (Iowa) 188 
NW 878; Donovan v. Kansas City El. 
R—Co., 157 Mo. A..649, 138 SW 679; 
Knight v. Donnelly, 131 Mo. A. 152, 
110 SW 687. And see Hartz v. Page, 
(Mo. A.) 20 SW (2d) 701 (failure to 
file motion, and answering to the 
merits). 

30. Lamb v. Atlantic Coast Line 
R. Co., 179 N. C. 619, 103 SE 440. Ana 
see Wampler v. Stemen, 80 Okl. 240, 
195 P 764; :Chicago, etc., R. Co. v. 
Owens, 78 Okl. 50, 186 P 1092 [cer- 
tiorari den 253 U. S. 489, 40 SCt 485, 
64 L, ed. 1027] (both cases involving 
a failure to make a motion, and go- 
ing to trial). 

31. Moline v. Barber Asphalt Pav. 
Co:, 208 Tll. A. 617. 

Waiver of objection to ruling on 
demurrer see infra § 1260. 

32. Cross references: 

Faults or defects relating to par- 
ties see Parties §§ 345-348, 358, 381, 
383-385, 405-408, 425-428, 443-446, 
453, 464. 

Pendency of another action see Abate- 
ment and Revival §§ 150-152. 

Want of jurisdiction of person see 
Abatement and Revival §§ 27, 30, 


33. Cal.—Dennison yv. Chapman, 
105. |Cali-4472 39" P61. 

34-37; Courts § 165. 

Colo.—Guthiel Park Inv. Co. v. 
Montclair, 32 Colo, 420, 76 P 1050; 
Relender v. Riggs, 20 Colo. A. 423, 
9 P3328. 


Iowa.—Dodge v. Davis, 85 Iowa 
77, 52. NW 2. 

La.—Lotz v. Folger, 10 La. Ann. 20; 
Featherstone v. Robinson, 7 La. 596. 

Me.—Googins v. Gilmore, 47 Me. 9, 
74 AmD 472. 

Mich.—McCoy v. Brennan, 61 Mich. 
362, 28 NW 129, 1 AmSR 589. 

Nebr.—Downie v. Ladd, 22 Nebr. 
531, 35 NW 388. 

N. Y.—Conaughty v. Nichols, 42 N. 
Y. 83; Loomis v. Tifft, 16 Barb. 541. 

Pa.—Welker v. Metcalf, 209 Pa. 
373, 58 A 687; Carson v. Hood, 4 Dall. 
108, 1 L. ed. 762. 
eee C.—McEwen v. Joy, 41 8. C. L. 

[a] Rule applied.—(1) Uncertain- 
ty as to whether an action is founded 
on contract or tort is waived by join- 
ing in all the issues presented. O’Con- 
nell v. Rosso, 56 Ark. 603, 20 SW 531. 
(2) At the trial plaintiff may treat it 
as either species of action. Central 
R. Co. v. Pickett, 87 Ga. 734, 13 SE 
750. (3) Also, where defendant has 
proceeded throughout the trial as 
though the issue of common-law 
negligence was properly joined, he 
cannot raise the question that the 
action should have been bottomed up- 
on a written contract. Bartelt v. 
Oregon R., ete., Co., 57 Wash. 16, 10€ 
P 487, 135 AmSR 959. (4) Defendant, 
who proceeded without objection with 
the trial of issues raised by a com- 
plaint stating a cause of action on 
quantum meruit, after striking out 
a cause of action on an express con- 
tract, thereby waived the objection 
that the complaint stated a cause of 
action on an express contract. Cleve- 
land v. Butler, 94 S. C. 406, 78 SE 81. 
(5) Where the declaration may be 
construed as one on either express 
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after the overruling of a demurrer, by pleading to 
the merits and not moving in arrest of judgment.*1 

[§ 1235] (2) Particular Faults or Defects*?—(a) 
In Form or Theory of Action. An irregularity, mis- 
take, or lack of certainty in the form or theory of ac- 
tion,** or as to the kind of proceedings which plain- 
tiff has instituted in order to obtain relief,*+ is waived 
by pleading to the merits or proceeding to trial with- 
out objection, or both. 

[§ 1236] (b) Impropriety of Cross Demand.*® 
Except'in a few jurisdictions,?® and unless a counter- 


or implied assumpsit, but defendant 
interposes a plea of the general issue 
applicable to express assumpsit, and 
plaintiff accepts it and goes to trial, 
the action will be considered as one 
on express assumpsit rather than on 
mere money or common counts. Con- 
rad v. Jackson, 89 Fla. 2, 103 S 113. 
(6). Also, where a complaint states a 
cause of action, regardless of wheth- 
er it is considered as an action in 
general assumpsit or on an express 
contract, and defendant has not chal- 
lenged it by motion or demurrer, he 
cannot successfully assert a depar- 
ture if the proof supports either the- 
ory. Sharp v. McCargar, 114 Or. 435, 
236 P 262. (7) An objection that a 
declaration is drawn as if on a com- 
mon-law right and not on a statute is 
waived by pleading the general issue. 
Fuller v. Jackson, 82 Mich. 480, 46 
NW 721. (8) Where a complaint sets 
up all the facts necessary to make a 
case under a particular statute, its 
failure to specify the statute, as re- 
auired by a rule of court, is waived by 
allowing the case to proceed to judg- 
ment without objection. Walker v. 
Hendee, 100 Vt. 362, 137 A 334. 

34. McName v. Malvin, 56 Iowa 
362, 9 NW 297; Ashlock v. Sherman, 
56 [owa 311, 9 NW 242; Lebanon vy. 
Forrest, 15 B. Mon. (Ky.) 168. 

[a] Manner.—The question wheth- 
er the suit can be maintained in the 
manner in which it was brought is 
the subject of demurrer, and is waiv- 
ed by an answer to the merits. Kan- 
sas City v. Youmans, 213 Mo. 151, 112 
SW 225. 

[b] If plaintiff seeks equitable re- 
lief (1) but fails to state an equi- 
table cause of action, defendant 
waives the objection by going to trial 
on the merits. J. M. Weatherwax 
Lumber Co. v. Ray, 38 Wash. 545, 80 
P 775. (2) Where defendant has an-* 
swered, it would seem to be immate- 
rial whether the cause of action 
stated is at law or in equity, even 
though the demand for judgment is 
confined to equitable relief. Perrin 
v. Whipple, 64 Mise. 289, 118 NYS 
551 [aff 185 App. Div. 127, 132, 119 
NYS 990, 994]. (3) An objection 
that plaintiff has an adequate remedy 
at law is waived, unless made by de- 
murrer or answer. Pippin v. Rich- 
ards, 146 Wis. 69, 130 NW 872. (4) 
Any objection that the form of ac- 
tion should have been in ejectment, 
instead of one to quiet title, is waived, 
where the answer, in addition-to its 
denials, affirmatively alleges title in 
defendant, setting out the same, and 
prays that defendant be decreed to 
be the owner in fee simple of the 
premises, free and clear of the claim 
of plaintiff, and after the overruling 
of an objection to evidence in the 
nature of a demurrer to the complaint 
because of its not alleging plaintiff’s 
possession of his premises, the is- 
sues are tried. Brown v. Baldwin, 
46 Wash. 106, 89 P 483. 

[c] If action should have been 
equitable one, the objection was 
Waived where no objection to the 
trial in ordinary was made. Stone 
v. Richmond, ete., Turnp. Road Co., 
I Ky. Op. 172. 

35. Waiver of: 

Failure of counterclaim to_ state 
cause of action see infra § 1238. 
Impropriety of cross bill see Equity 

§§ 613, 616. 

36. Norwood Paper Co. v. Colum- 
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elaim in the particular action is expressly forbidden 
by statute,?? an objection that a counterclaim, set- 
off, cross complaint, or eross petition is improperly 
interposed in the particular action is waived by an 
adverse party where, without raising the objection by 
demurrer or otherwise, he joins issue by an answer or 
reply to the merits,** especially where he also goes 
to trial?® and makes no objection to the introduction 


bia Paper Bag Co., 185 Fed. 454, 107 


CCA 524 (in Maryland); Dinan v. 
Coneys, 143 N. Y. 544, 38 NE 715; 
Lipman vy. Jackson Architectural 
Iron-Works, 128 N. Y. 58, 27 NE 


975; Peo. v. Dennison, 84 N. Y. 272; 
Smith v. Hall, 67 N. Y. 48; Story v. 
Richardson, 91 App. Div. 381, 86 NYS 
843 [aff 181 N. Y. 584 mem, 74 NE 
1126 mem]; Sugden v. Magnolia Met- 
al Co., 58 App. Div. 236, 68 NYS 
809 [aff 171 N. Y. 697 mem, 64 NE 
1126 mem]; Eckert v. Gallien, 24 
Mise. 485, 53 NYS 879 [rev on other 
grounds 40 App: Divs 525,58) NYS 
85]; Eagle Point v. Hanscom, LZAO Tr: 
40 S25 25Pe 7899. And. see Dessar_ v. 
Gunther, 98 Misc. 319, 162 NYS 794 
(plaintiff’s interposition of a»reply 
to a counterclaim putting the allega- 
tions in issue did not preclude him 
from moving for a dismissal of the 
counterclaim on the ground that the 
facts stated therein are not avail- 
able as a counterclaim). Compare 
Maag v. Maag Gear Co., 193 App. Div. 
759, 184 NYS 630 (according effect 
to the acquiescence of plaintiff in the 
interposition of the counterclaim 
manifested by joining issues of fact 
without challenging the right to plead 
the counterclaim). Contra Hammond 
v. Terry, 3 Lans. (N. Y.) 186; Ayres 
v. O’Farrell, 23 N. Y. Super. 143; 
Myers v. Rosenbank, 13 Misc. 145, 34 
NYS 63; Hanna v. Hope, 86 Or. 303, 
168 P 618. 

/ 87. Vidger v. Nolin, 10 N. D. 353, 


87 NW 593. 
88. Ariz.—Eads v. Murphy, 27 
Ariz. 267, 232. RP 877. 
Ind.—Clarksville v. Ohio Falls Hy- 
draulic Mfg. Co., 56 Ind. A, 198, 105 


NE 67. 
Iowa.—Novak v. Novak, 137 Iowa 
59 ed Sa cN SW ods 


Ky. —Manufacturers’ Land, etc., Co. 
v. Covington Saw Mill Co., 60 SW 
846, 22 KyL 1559; Lee v. Russell, 38 
SW 874, 18 KyL 874. 

Minn.—Butterfield v. Gilmore, 153 
‘Minn. 549, 189 NW 933; Talty v. Tor- 
ling, 79 Minn. 386, 82 NW 632; Lace 
v.. Fixen, 39 Minn. 46, 38 NW 762; 
Mississippi, etc., Boom Co. v. Prince, 
34 Minn. 71, 24° NW 344; Walker v. 
Johnson, 28 Minn. 147, 9 NW 632. 

Mo.—Thomas v. Goodrum, 231 SW 
Pe 


D.—Noble Tp. v. Aasen, 8 N. D. 
77, 76 NW 990; Decorah First Nat. 
Bank v. Laughlin, 4 ON Dit 3.0a, | GL, 
NW 473. 

Oh.—Fitzgerald v. 380 Oh. 
St. 444. 

Okl.—Patton v. Bullard, 110 Okl. 
130, 236 P 391; Brockhaus. v._ Kil- 
Jough, 97 Okl. 256, 220 P 863; Bris- 
ley v. Mahaffey, 87 Okl. 257,209. P 
920; ree ea v. Nakdimen, 74 Okl. 229, 
178 P 257; Wyman vy. Herard, 9 OKL. 
By Map) 12) 1009. 

Tex.—Stanton v. Security Bank, 
ete. Co., (Civ. A.) 2382 SW 854 [aff 
(Commn, A.) 244 SW 593]. 

W. Va.—Levine v. Mantell, 90 W. 
Ware 66, 172, oh) SH bOL [eit’ Cyeh. 

Wis.—Stark v. Duhring, 140 Wis. 
521, 122 NW 113% Eteber v.. Heber, 
139 Wis. 472, 121 ‘NW 328; Randall 
v. Link, 134 Wis. 280, 114 NW 498. 

39. Cleveland v. Standard Con- 
tractinge Co. 21 Oh. Cir. Ct: N. Si 6045 
Poos v. Kelly, 79 Okl. 118, 191 P 600; 
Hamilton v. Vineber gy 3 OntWN 1337, 
22 OntWR 238, 4 DomLR 827. 


Cross, 


40. Mitchell v. Joyce, 76 Iowa 449, 
34 NW 455, 41 NW 161; Jacobson 
v. Aberdeen Packing Co., 26 Wash. 


175, 66 P 419; Levine v. Mantell, 90 


Stein v. Rainey, 315 Mo. 


PLEADING 


WiVai266, Lit S501, 
Failure to object to evidence as 
waiver generally see infra § 1244. 
41. Waiver: 
By: 
Demurrer not specifying misjoin- 
der as ground see supra § 1230. 
Failure to make proper and timely 
Be motion see supra § 1229. 


Misjoinder of parties see Parties 
§§ 425-427, 443-445. 

Multifariousness see Equity § 452. 

42. Thompson v. Miller, (Vt.) 144 
A 376. And see Hoffman’ v. Piper, 
192 Wis. 55, 210 NW 683 (going to 
trial and continuing therein until 
close of plaintiffs’ testimony with- 
out objection). 

43. See supra §§ 283, 493. 

44. U. S.—Eckerson v. Tanney, 235 
Fed. 415 [aff 243 Fed. 1007 mem, 156 
CCA 663 mem]. 

Cal.—Roberts v.- Eldred, 73 Cal. 
394, 15 P 16; Reynolds v. Lincoln, 71 
Cal. 183, 9 P 176, 12 P 449; Learned 
v. Tangeman, 65 Cal. 334," 4) P Lor; 
Marius v. Bicknell, 10 Cal. 217; Ma- 
condray v. Simmons, 1 Cal. 398; Lobb 
Var Brown, 1A) 6206hCR O83sa7 Dixon 
First Nat. Bank v. Spangler, 49 Cal. 
A, 138, 192 P 874. 

Colo.—Dubois v. Bowles, 30 Colo. 
44, 69 P 1067; Brahoney v. Denver, 
ete wine: Comoe LColoneci 2omer sll. 
Marriott v. Clise; 12 Colo. 561, 21 P 
909; Stuart v. Davis, 25 Colo. A. 568, 
139 P 577; Keys v. Morrison, 3 Colo. 
A. 441, 34 P 259. 

Dak.—Fraley v. Bentley, 1 Dak. 25, 
46 NW 506. 

Minn.—Canellos_v. Zotalis, 145 
Minn. 292, 177 NW 133; Sleepy Eye 
Milling“ Contv.Chieago,jneter. Bi JGo., 
119 Minn. 199, 137 NW 813; Dens- 
more v. Shepard, 46 Minn. 54, 48 NW 
528, 681; James v. Wilder, 25 Minn. 
ASE Gardner v. Kellogg, 23, Minn. 


Mo.—Crowley v. Sutton, 209 SW 
902; Dorrance v. Dorrance, 257 Mo. 
317, 165 SW 783; Norton v. Reed, 253 
Mo. 236, 161 SW 342; Aley v. Missouri 
Pac. R. Co., 211 Mo. 460, 111 SW 102; 
Gardner v. Robertson, 208 Mo. 605, 
106 SW 645; Hudson yv. Wright, 204 
Mo. 412, 1083 SW 8; Mead v. Brown, 
65 Mo. 552; Dailey v. Houston, 58 
Mo. 361; Barnes v. Metropolitan St. 
R:) Co 119) Mo.hA.. 303; 95° SW OL; 
Anderson v. McPike, 41 Mo. A. 3828; 
Sumner v. Tuck, 10 Mo. A. 269 [aff 
90 Mo. 324, 2 SW 476]. And see 
535, 286 SW 
53 (misjoinder both of causes of ac- 
tion and parties defendant is con- 
sented to and waived by a failure to 
raise any question in respect there- 
to, by demurrer, motion to elect, re- 
quest for separate hearing, or re- 
quest for separate assessment of 
punitive damages); Wade v. Douglas, 
161 Mo. A, 348, 1483 SW 830 (waiver 
by failure to object by demurrer, an- 
swer, or motion to elect). 

Mont.—Frost v. Long, 66 Mont. 385, 
213 P1107; Forsell v. Pittsburgh, ete., 
Copper Co., 38 Mont. 403, 100 P 218. 

Nebr.—Raapke, ete., Co. v. Schmol- 
ler, etc., Piano Co., 82 Nebr. 716, 118 
NW 652; Porter v. Sherman County 
Banking Co., 36 Nebr. 271, 54 NW 
424; Claire v. Claire, 10 Nebr. 54, 
4 NW 411. 

N. Y.—Marks v. Townsend, 97 N. Y. 
590; Hier v. Staples, 51 N. Y. 1386; 
Blossom v. Barrett, 37 N. Y. 434, 97 
AmD 747; Hunt vy. Armstrong, 166 
App. Div. 311, 151 NYS 850; Jones 
v. Merchants’ Nat. Bank, 72 Hun 344, 


130_S. CG. 115, 125 SH 417; 


[§§ 1236-1237 = 


of evidence under the counterclaim or set-off.4° 

[§° 1237] (c) Misjoinder, Commingling, or Split- 
ting of Causes of Action or Defenses.*! 
der of causes of action may be waived by going to 
trial without objection*? or, in jurisdictions where 
objection thereto may be so raised,**® by failure to 
raise it by demurrer or answer;*‘ the splitting of 
the cause of action sued upon may be waived by a 


A misjoin- 


25 NYS 660; Bebinger v. Sweet, 6 
Hun 478, 1 AbbNCas 263; Gillett v. 
Borden, 6 Lans. 219; Wright v. Storrs, 
19 N. Y. Super. 600 [aff 32-N.:Y. 691]; 
Berntsen v. Huner, 10 Misc. 6, 30 NYS 
540; Barnard v. Brown, 17 NYS 313; 
Jefferson v. New York El. R. Co., 11 
NYS 488 [rey on other grounds 132 
N. Y. 483, 30 NE 981]; Hatton v. Mc- 
Fadden, 15 NYSt 124. 
gen C.—Finley v. Hayes, 81 N. C. 

N. D.—De Walt v. Heeren, 50 N. 
D. 804, 197 NW 868. 

Oh.—Cloon y. City Ins. Co., 1 Han- 


dy 32. 12 Oh. Dec. (Reprint)? 125 
Beecher v. Booth, 9 Oh. Cir. Ct. 469, 
6 Oh. Cir. Dec. 131. 


Pa.—Walnut Coal Co. v. Pennsyl- 
vania R. Co.. 237 Pa. 410, 85 A 440; 
Allwein v. Brown, 29 Pa. Super. 331. 

Wis.—Bayfield County Bank v. Du- 
luth Log Co., 141 Wis: 1; 123: NW 
120; Endress v. Shove, 110 Wis. 133, 
85 NW 653; Stilwell v. Kellogg, 14 
Wis. 461; Jesup v. Racine City Bank, 
14 Wis. 331; Cary v. Wheeler, 14 
Wis. 281. 

Wyo.—Mau v. Stoner, 15 Wyo. 109, 
ifm s) vE34, 89 P 466. 

[a] Codes and statutes (1) so pro- 


vide, or at times have so provided, in ~ 


many jurisdictions (see code and 
statutory provisions); (2) but, of 
course, in jurisdictions wherein de- 
murrers have been abolished: by code 
or statute (see supra § 452 -et seq.) 
a failure to demur can no longer be 
considered a waiver of a misjoinder 
of actions. 

[b] Failure to demur.—(1) A mis- 
joinder of causes of action may be 
waived by a failure to demur on that 
ground (Neil v. Chrisman, 26 Ariz. 
566, 229 P 92; Gray v. Dougherty, 25 
: Maguire v. Cunningham, 
A. 536, 222 P 838; Flint v. 
Conner, 53 Cal. A. 279, 200 P 37; 
Case v. Ocean Park Bath Co., 45 
Cal. A. 656, 188 P 616; Williams v. 
Stringfield, 76 Colo. 343, 231) P .6583 
Sager v. Moltz, 80 Ind. A. 122, 139 NE 
687; Clough v. Cromwell, 254 Mass. 
132, 149 NE 686; Cooper v. Southern 
Express Co., 165 N.C. 538, 81 SE 743; 
Vogel v. Traders’ Compress Co., 129 
Okl. 200, 264 P 147; Oates v. Free- 
man, 57 Okl. 449, 157 P 74; Sayles 
v. Daniels Sales Agency, 100 Or. 37, 
196 P 465; Elling v. Blake-McFall 
Co., 85 Or: 91, 166° P5775 -Stokeriag 
Philadelphia, etc., R. Co., 254 Pa. 494, 
99 A 28; Hodges v. Columbia Bank, 
Adams Co. 
v. Nesbit, 381s D: Lab 159 SH 871; 
Schultz v. Andrews, 172 Wis. ony 178 
NW 459) (2) within the time al- 
lowed therefor (Ryle v. Central of 
Georgia R. Co., 30 Ga. A. 737, 119 SH 
342; Kickbusch v. Ruggles, 105 S. G. 
525, 90 SE 163), (3) where the mis- 
joinder is apparent on the face of the 
complaint or petition (Flint v. Con- 
ner, 53 Cal. A. 279, 200 P 37; Stolorow 
v. National Council K. & L. S.,, 132 
Minn. 27, 155 NW 756; Stone v. Per- 
kins, 217 Mo. 586, 117 SW 717; Hub- 
bell v. Meigs, 50 N. Y. 480 [rev 4 
Lans. 214]; Berg v. Bates, 153 App. 
Div. 12, i37° NYS 1032; New York 
Vv. Lloyd, 148 App. Div. 146,. 133 NYS 
118; Brie Basin Impr. Co. v. Smith, 
135 App. iDiv., 365, 120. INYS 3823's 
Brooklyn First Nat. Bank v. Jen- 
kins, 73 Misc, 277, 130 NYS 947; 
Tucker v. Hudson, 38 Okl. 790, 134 
P 21; Reynolds v. Hill, 28 Okl. 533, 
114 P1108; Christman vy. Salway, 103 
Or. 666, 205 P 541; Savannah’ Chem- 
ical Co. v. Johnson, 105 S. C. 213, 89 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


eo 


xr 


§§ 1237-1238] 


failure to object thereto by demurrer or answer;?® 
the intermingling of two or more eauses of action in 
the same count or paragraph, or failure to separately 
state them, may be waived by answering to the mer- 
its*® and going to trial,*” or, in jurisdictions where 
objection thereto may be so raised,*® by failure to 
raise it by demurrer ;*° and duplicity,°° the improper ° 
joinder of defenses,°! or the failure to separately 
state two or more defenses,®>? may be waived by 
pleading over to the merits, or going to.trial without 


SE 810). (4) Effect of abolition of 
demurrers by code or statute see su- 
pra 44 note [a] (2). 

[ce] Withdrawal of demurrer.—A 
misjoinder of causes of action may 
be waived by a withdrawal of a de- 
murrer before filing an answer. Short 
ve oShort,; 62° Or. 118, 123 -P -388. 

[d] Failure to raise objection by 
answer may be a waiver where the 
misjoinder is not apparent on the 
face of the complaint or petition. 
Dixon First Nat. Bank v. Spangler, 
49, 6@al), Al 233, 192) -P 28745 Mau jv 
Tr eaihew 15 Wyo. 109, 87 P 434, 89 P 

[e] Even answer attempting to 
raise question of misjoinder is a 
waiver in a jurisdiction wherein the 
question may be raised only by a 


special demurrer. Dawkins v. Peo- 
ple’s, Bank; etce:; Co. 117 Okl. 183i, 
245 PP. 594. 


{f] Answering over.—(1) Answer- 
ing or pleading over without objec- 
tion is a waiver of -misjoinder of 
causes of action. Parker v. McGinty, 
Ti~ Colo. 458, 239:-P 105, Fowler-_yv. 
Fowler, 74 Colo. 231, 220 P 988; Moe 
Vis Lowry. 69 Colo. 371,194 <P .363: 
Olson v. Harvey, 68 Colo. 180, 188 P 
751; El Paso County v. Colorado 
Springs, 66. Coley 111,. 189.-P 301; 
Hall v. Cudahy, 46 Colo. 324, 104 P 
415; Perley v. Schmidt Cut Stone 
Co., 48 Ind. A. 344, 95 NE 616; Diel 
v. Kellogg, 163 Mich. 162, 128 NW 
420; Johnson v. Brill, (Mo.) 295 SW 
558; Ford v. Dickinson, 280 Mo. 206, 
217 SW 294; Hockley v. Hulet Bros. 
Storage, etc., Co., (Mo. A.) 16 SW 
(2a) 749; Wank y..Peet, (Mo. A.) 
190 SW 88; Johnson vy. Johnston, 104 
Okl. 17, 230 P 480; State Exch. Bank 
v. Traders’ Nat. Bank, 70 Okl. 266, 174 
P 799; State Exch. Bank v. National 
Bank of Commerce, 70 Okl, 234, 174 
P 796, 2 ALR 211; Kemendo v. Fruit 
Dispatch Co., 61 Tex. Civ. A. 631, 
131 SW 73. (2) However, the rule 
that the filing of an answer is a 
waiver of the right to object to a 
misjoinder of causes of action ig not 
applicable where there is no mis- 
joinder of actions in a cross peti- 
tion, but rather the setting up of a 
new and independent cause of action 
against persons who are not parties 
to the original suit. Mattingly v. 
Eversole, (Ky.) 113 SW 447. 

45. Steckdaub v.’Wilhite, (Mo. A.) 
211 SW 915; National Union F. Ins. 
Co. v. Denver, ete., R. Co., 44 Utah 
26,0130 P1653; 

46. Davis v. Hamilton, 85 Minn. 
209, 88 NW 744; Jordan v. St. Louis 
Transit Co., 202 Mo. 418, 101 SW 11; 
Thompson v. Township 29 Range 22 
School Dist. No. 4, 71 Mo. 495; Gard- 


pee v. Gardner, 22 Nev. 207, 45 P 
[a] Estoppel.—Where defendant 
has answered, putting in issue the 


allegations of the complaint, he is 
estopped to complain of a combined 
statement in the complaint of a cause 
of action on contract with one on a 
quantum valebat. Possell v. Smith, 
39 Colo, 127, 88 P 1064. 

47. O’Brien v. St. Louis Transit 
Co., 212 Mo. 59, 110 SW 705; Sebek 
v. Wells, (Mo. A.) 18 SW (2d) 518. 

48. See supra § 481. 

49. Cal.—Cass v. Ocean Park Bath 
Co., 45 Cal. A. 656, 188 P 616; Camoz- 
zi v. Colusa. Sandstone Co., 26 Cal. 
Aue melaies = hos bios ¢ 

Conn.—Maisenbacker «Vv. Society 
Concordia, 71 Conn. 369, 42 A 67, 71 


PLEADING 


AmSR 213. 

Mo.—Farmers’ L. & T. Co. v. South- 
ern Surety Co., 285 Mo. 621, 226 SW 
926; Welch v. Fraternal Aid Union, 
214 Mo. A. 448, 253 SW 187; Robinson 
Vi St. Wouis; ete., R. Co., 183 Mo. A. 
101, 112 SW 7380. See House v. Lowell, 
45 Mo: 381 (where defendant made 
no objection by demurrer or motion 
before answering and going to trial, 
it is immaterial whether he should 
have objected by demurrer or motion 
to strike out; if he should have ob- 
jected by demurrer, the objection 
was waived; and if he should have 
objected by motion, the failure to 
separately state the different causes 
of action was cured by verdict). 
Compare Reed v. Kansas Condensed 
Milk Co., 187 Mo. A. 542, 174 SW 
110 (a statute, providing that an ob- 
jection that several causes of action 
have been improperly united shall 
be deemed waived unless raised by 
demurrer or answer, refers to the 
uniting of incongruous causes of ac- 
tion in the same petition and “cannot 
be relied upon as creating a waiver” 
of the mingling in the same count 
of two or more causes of action which 
could be stated in separate counts of 
the same petition). 

Or.—Gary Coast Agency v. Lawrey, 


101, Or. '623),°201 (P2714, 
is. ess v. Shove, 110 Wis. 
133). 85. INW.. 653. 


See Lane v. Wheelwright, 69 Hun 
180, 23 NYS 576 [aff 143 N. Y. 634 
mem, 37 NE 826 mem] (under a for- 
mer code provision the objection was 
waived when not raised by demurrer 
or answer). 

50. Blue v. Staten, 84 Fla. 274, 93 


S 686; Prenatt v. Runyon, 12 Ind. 
174; King v. Anthony, 2 Blackf. 
(Ind.) 131; Robbins v. Bosserman, 


133 Iowa 318, 110 NW 587; Signaigo 
v. Signaigo, (Mo.) 205 SW 23. 

[a] Failure to file special demur- 
rer is waiver of duplicity. Hamilton 
v. Hisendrath, 185° Ill... A;. 502. 

51. Ala.—Cleveland v. Chandler, 3 
Stew. 489. : 

Cal.—Klink v. Cohen, 13 Cal. 6238. 

Mo.—Harper v. Fidler, 105 Mo. A. 
680, 78 SW 1034. 

Nebr.—Dunn vy. Bozarth, 59 Nebr. 
244, 80 NW 811. 

Okl.—Kaufman vy. Boismier, 25 Okl. 
252, 105 P 326. 

Wash.—Lynch vy. Richter, 10 Wash. 
486, 39 P 125. 

52. Bass v. Upton, 1 Minn. 408; 
Fleishman v, Meyer, 46 Or. 267, 80 
P 209. 

53. See code and statutory provi- 


54. See cases infra this note. 

{a] In Indiana (1) under the pres- 
ent statute,;.the insufficiency of a 
complaint to state facts constituting 
a cause of action is waived by a fail- 
ure to demur. Frank Bird Transfer 
Co. v. Shaw, 72 Ind. A. 658, 124 NE 
776; Fish v. Hetherington, 61 Ind. A. 
645, 112 NE 391; Pillsbury Flour 
Mills Co. v. Walsh, 60 Ind. A. 76, 110 
NE 96. (2) Also where defendant 
tenders and offers to file an answer 
in denial, such action indicates a 
conclusion of defendant’s counsel to 
waive the question whether the com- 
plaint states a cause of action, or at 
least is inconsistent with urging such 
matter on appeal. Ayrshire Coal Co. 
v. Thurman, 73 Ind. A.,578, 127 NE 
810, 128 NE 764. (3) Formerly a fail- 
ure to raise the objection by demur- 
rer or answer was nota waiver. Har- 
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objection, or both. 

[§ 1238] (d) Failure To State Cause of hon 
Defense, or Material Fact—aa. 
Except under a few code or statutory provisions,°* 
and the construction and effect accorded thereto,** 
the failure of a petition, declaration, or complaint to 
state facts sufficient to constitute a cause of action 
may be objected to at any time,®> and in any man- 
ner,°* and is not waived by failure to raise the ob- 
jection by demurrer or answer,°’ by answering or 


Cause of Action. 


ris v. Harris, 61 Ind. 117; Livesey 
v. Livesey, 30 Ind. 398; Miami Coun- 
ty v. Hochstetter, 26 Ind. 48. 

+ [b] In Iowa (1) it is held that, 
under pertinent code vrovisions, the 
objection that the perition does not 
state a cause of action is waived if 
not taken by demurrer or by motion 
in arrest of judgment. Beach v. 
Wakefield, 107 Iowa 567, 76 NW 688, 
78 NW 197; Haden v. Sioux City, ete., 
R. Co., 99 Iowa 735, 48 NW 733; 
Daugherty v. Chicago, etc., R. Co., 87 
Iowa 276, 54 NW 219; McConahey v. 
Griffey, 82 Iowa 564, 48 NW _ 9838; 
Arndt v. Hosforth, 82 Iowa 499, 48 
NW 981; Linden v. Green, 81 Iowa 365, 
46 NW 1108. But see In re Hast Mi- 
nors, 143 Iowa 370, 122 NW 153 (dic- 
tum, in a proceeding to commit a 
child to the care of a society, that 
failure to object before trial is nota 
waiver of the failure of a complaint 
to state a cause of action). (2) In- 
deed, the courts have gone so far as to 
hold that, by taking issue upon a peti- 
tion, defendant admits that it sets up 
a cause of action. Sutherland v. 
Standard L., etc., Ins. Co., 87 Iowa 
505, 54 NW 453; Frentress v. Mobley, 
10 Iowa 450. 

[ec] In Washington (1) while the 
courts have given effect to a code 
provision that an objection that @ 
complaint does not state a cause of 
action may be raised at any time (see 


supra § 1216), (2) and have held that 
it is not waived by filing an answer 
(Benjamin v. Ernst, 83 Wash. 59, 145 
Bip t9), .(3)feor wby- failing ato. demur 
(Lyen v. Bond, 3 Wash. T. 407, 19 P 
35), (4) they have also held that 
it may be waived by answering, going 
to trial, and treating the complaint 
as stating a cause of action (Rea y. 
HEslick, 87 Wash, 125, 151 P 256). 

55. See supra § 1216. 

56. cee supra § 1216. 

57. U. S.—Kohn vy. McKinnon, 90 
Fed. 623. 

Ark.—Nakdimen vy. Ft. Smith First 
we Bank, 177 Ark. 303, 6 SW (2d) 


Cal.—Lyden v. Spohn-Patrick Co., 
155 Cal. 177, 100 P 236; Flood v. Tem- 
pleton, 148 Cal. 374, 83 P 148; Bell 
v. Thompson, 147 Cal. 689, 82 P oo ks 
Weinreich v. Johnston, 78 Cal 254, 
20 P 556; Agalianos v. American Cent. 
Ins. Co., 62 Cal: A. 349, 217 P 107. 

Colo.—-Stevenson vy. Lord, 15 Colo. 
LQURF 2b ies oo. 

Dak.—Fraley v. Bentley, 1 Dak. 
25, 46 NW 506. 
fone wee ve. Myrick 716) Hilary 

Ga,—Brown v. Georgia, etc., R. Co., 
119 Ga. 88, 46 SE 71; Kelly v. Strouse, 
116 Ga. 872, 43 SE 280; Francis v. 
Wood, 75 Ga. 648. 

Til. -_ Pittsburg 3, Cte. Co, obs 
son, 204 Ill. 254, 68 NE 468; Sherwood 
v. Rieck, 104 Ill. A. 368. -But see 
Chenoweth v. Burr, 146 Ill. A. 443, 
445 [aff 242 Tl. 312, 89 NE 1008] 
(stating, in reply toa ‘contention that 
the declaration does not state a cause 
of action, that defendant impliedly 
admitted ‘the sufficiency of the decla- 
ration by pleading the general issue 
and not demurring, but also stating 
that “it cannot be reasonably said 
that the declaration states a de- 
fective cause of action’’). 

ined ——-CHiCa SO, MeLeaap tt. 6 OO.mNG 
Woodworth, 1 Ind. T. 20, 35 SW 238. 

Kan.—Moody v. Arthur, 16 Kan. 
419; Glasco Bank v. Marshall, 5 Kan. 
A. 252, 47 P 561; Birmingham v. 
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pleading over to, or joining issue upon, the merits,*® 
by going to trial without objection,®® or by proceed- 
ing with the trial after the overruling of an objec- 
Like rules govern the failure of a counter- 
claim or other cross demand to state a cause of ac- 


tion.®° 


tion.®! 


[§ 1239] bb. Defense. 


In a few jurisdictions, the 
failure of a plea or answer to state facts constitut- 
ing a defense, as distinguished from a defective state- 
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[§§ 1238-1239 


going to trial without raising the question by de- 
murrer or otherwise;°? but in a greater number of 
jurisdictions the contrary rule prevails,®* and it is 
held in the latter class of jurisdictions that, by fil- 
ing a reply or replication, and failing to demur, 


plaintiff admits or concedes that, the plea or answer 


ment of a defense, is not waived by pleading over or 


Leonhardt, 2 Kan. A. 513, 43 P 996. 


Boge TEE? v. Commagere, 10 Rob. 
Mass.—Oulighan v. Butler, 189 
Mass. 287, 75 NE 726; Hervey v. 


Moseley, 7 Gray 479,,66 AmD 515. 
5 Mich.—Stoflet v. Marker, 34 Mich. 

ily i 

Minn.—Hamilton v. MeIndoo, 81 
Minn. 324, 84 NW 118; Stratton v. 
Allen, 7 Minn. 502. 

Mo.—Mississippi County v. Byrd, 
319 Mo. 697, 4 SW (2d) 810; State 
v. Trimble, 262 SW 357 [quash cer- 
tiorari 213 Mo. A. 139, 247 SW 451]; 
Gruender v. Frank, 267 Mo. 713, 186 


SW 1004; Ivory v. Carlin, 30 Mo. 142; 
Syme v. The Indiana, 28 Mo. 335; 
Colvin v. Gideon, ete., R. Co. (A.) 


200 SW 715; Caskey v. Edwards, 128 
Mo. A. 237, 107 SW 37. 
Mont.—Galland v. Galland, 70 Mont. 
513, 226 P 511; Thornton v. Kaufman, 
35 Mont. 181, 88 P 796. 
Nebr.—Sallander v. Prairie L. Ins. 
Co., 112 Nebr. 629, 200 NW 344; Ren- 
frew v. Willis, 33 Nebr. 98, 49 NW 


10952 Ball vo La Clair, 17 Nebr-- 39; 
22 NW 118; Curtis v. Cutler, 7 Nebr. 
315. 


Nev.—Whiddett v. Mack, 50 Nev. 
289, 258-2 233. 

N. M.—Jamison v. McMillen, 26 N. 
M. asi, 190 P 726. 

N. Y.—Troy Auto, Exch. v. Home 
ins? Co.) 221) Ne 4 585) 216 IN 7386; 
Wood v. Ball, 190 N. Sep PA, Bey UND: 
21; Seamans v. Barentsen, 180 N. Y. 
333, 73 NE 42, 105 AmSR 759 [rev 
78 App. Div. 37, 79 NYS 212, and expl 
Crane v. Powell, ASO NGM ove 3709, 34 
NE 911, 30 AbbNCas 419 (aff 19 NYS 
220)]; ‘Pope vy. Terre Haute Car, etc., 
CowMOmeN, Ye 61,93 UN 9250 Becker 
Ve Boon, 6U iN: VA re wee Ellis vy. An- 
drews, 56 .N. ¥. 83, 15 AmR 379; Jack- 
son v. Savage, 109 App. Div. 556, 96 
NYS 366; Ulysses v. Ingersoll, 81 
App. Div. 304, 80 NYS 924 [rev on 
other grounds 182 N. Y. 369, 75 NE 
225]; Gould v. Glass, 19 Barb. Wye 
Ludington v. Taft, 10 Barb. 447; Ray- 
ner v. Clark, 7 Barb. 58h, 3 CodeRep 
230; Reed v. Reed, 106 Mise. 86, 175 
NYS 264 {aff 195 ‘App. Div. 531, 186 
NYS 897]; American Case, etc., Co. 
v. Griswold, 68 Misc. 379, 125 NYS 
4 [rev on other grounds 143 App. Div. 
807, 128 NYS 206]; De Bussiere v. 
Holliday, 4 AbbNCas 111, 55 HowPr 
210; Pumpelly v. Owego, 45 HowPr 
219: Burnham v. De Bevorse, 8 How 
J Said BUS) 

N. C.—Elizabeth City Water, etc., 
Co. v. Elizabeth City, 188 N. C. 278, 
124 SE 611. But see Dockery v. Ham- 
Tet UG ZN, Gre DS AZo eh SP lS 
(stating that an “‘objection to a state- 
ment of a defective cause of action 
must be taken advantage of by a de- 
murrer or will be deemed waived,” 
but, in view of other statements in 
the opinion, evidently meaning a de- 
fective statement of a cause of ac- 
tion, as distinguished from a state- 
ment of a defective cause of action). 

Oh.—Youngstown v. Moore, 30 Oh. 


St. 1383; Weidner v.. Rankin, 26 Oh. 
St. 522; Masters v. Freeman, 17 Oh. 
St. 323. : 

Or.—King v. Boyd, 4 Or. 326. 

S. C.—Garrett v. Weinberg, 50 S. 
CreslO- wat oh ULO- 

S. D.—Strait v. Eureka, 17 S. D. 
326, 36 NW 695. 

Tex.—Borden vy. Houston, 2 Tex. 


594; Garrett v. A. G. McAdams Lum- 


ber Co., (Civ. A.) 163 SW 320. 
Vt.—Wright v. Bourdon, 50 Vt. 494. 
Wis.—Johnson vy. Vickers, 139 Wis. 

145, 120 NW 837, 131 AmSR 1046, 21 

LRANS 359; Cox v. Groshong, 1 Pinn. 

307. 


[a] Codes and practice acts so 
provide, or at times have so pro- 
vided, in a number of states. See 


code and statutory provisions. 

58. U. S.—Republic Iron, ete., Co. 
Me Yanuszka, 166 Fed. 684, 92 CCA 

0. 

Cal.—Hoyt v. Thomas, 50 Cal. A. 
329, 195° P 260. 

Il].—Gilman v. Chicago R. Co., 185 
Tll. A. 396 [rev on other grounds 268 
TT Ps3 05) “TOSS NEL Ss iis “Ronsor sive 
Fidelity, -etc., Co., 158 Til. A. 515: 

Ky.—Schooler v. Yancey, 133 Ky. 
695. 118 SW 940. 

Mich,—Sauer v. McClintic-Marshall 


ee Co., 179 Mich. 618, 146 NW 
Mo.—Jackson v. Johnson, 248 Mo. 


680, 154 SW 759; O’Brien v. St. Louis 
Transit Co., 212 Mo. 59, 110 SW 705; 
15 AnnCas 86; Kuether v. Kansas City 
Light, etc., Co., 220 Mo. A. 452, 276 
SW 105; Hammond Bank y. Garner, 
(A.) 213 SW 504; Barnes v. Houch- 
in, (A.) 195 SW 60; Hoover v. Fulton, 
A177 Mo, A. 95, 163 SW 292; Metro- 
politan St. R. Co. v. Adams Express 
Co., 145 Mo. A. 371, 1380 SW 101. 
Nebr.—Sallander v. Prairie L. Ins. 


Co., 112 Nebr. 629, 200 NW 344. 
N. Y.—Peo. v. New Jersey Cent. 
Ry Cova) Ni ve 2Sounrey 148m barbs 


478, 33 HowPr 40, and writ of error 
dism 12 Wall. (U. S.) 455, 20 L. ed. 
458]; Peo. v. Pe 186 App. Div. 
26, 173 NYS 79 

N. CE obaee Va, Milles a TSOeING. GC 
724, 128 NE 324; Rosenbacher v. 
Martin, 170 N. C. 236, 86 SE 785; Me- 
Donald v. McArthur Bros. Co., 154 N. 
C. 122, 69 SH 832; Garrison v. Wil- 
liams, 150 N. C. 674, 64 SE 783. 

Wyo.—Spaugh vy. Peterson, 34 Wyo. 
374, 244 P 224, 

[a] Defect cannot be waived by 
answer.—Barclay v. Wyatt, (Mo. A.) 
14 SW (2d) 44; Wank v. Peet, (Mo. 
A.) 190 SW 88. 

Pleading over: 

As waiver of objection to RL 2 

of demurrer see infra § 1260. 

To defective statement of cause 

action see supra § 1234. 


of 


59. McKim v. Metropolitan St. R. 
Co., 196 Mo. A. 544, 196 SW 433. 

60. Steuben County v. Wood, 24 
App. Div. 442,48 NYS 471. 

61. ads v. Murphy, 27 


Ariz. 267, 23.2 PSST 
Mont.—-Galland v. Galland, 70 Mont 
bls 2260P e511, 


Nebr.—Citizens’ State Bank v. Wor- 
den, 95 Nebr. 58, 144 NW 1064; Brug- 
man v. Burr, 80 Nebr. 406, 46 NW 
644, 

N. Y.—Lord Electric Co. v. Oak 
Realty Co., 189 App. Div. 481, 178 
NYS 709. 

N. D.—Scully Steel, ete, Co. v. 
Hann, 18 NW DD, 287023) INWe 275s 
Noble Tp: ave sAasen, 6 Nie Dist 7, 76 
NW 990. 

Or.—-McCargar v. Wiley, 112 Or. 
215, 229 P 665. 


_[a] Formerly this was true in In- 
ek Jones v. Hathaway, 77 Ind. 

Impropriety of hee are’ in par- 
ticular action see supra § . 

62. Becker vy. Boon, 61 x y 317; 


‘is good in law.** 
where a reply is insufficient in substance to consti- 
tute a defense, defendant does not waive the objec- 


Also it is held in some states that, 


Zinsser v. Columbia Cab Co., 66 App. 
Div.. 514, 73 NYS 287; Title. Ins. Ce; 
v. Hawes, 76 Misc. 478, 135 NYS 608. 
And see Iowa City First Nat. Bank 
v. John McGrath, etc., Co., 111 Miss. 
872, 72 S 701 (plaintiff lost nothing 
by a failure to demur, as he could 
raise the point by a motion for a per- 
emptory instruction); Security Sav. 
Bank v. Kellems, (Mo.) 9 SW (2d) 
967 [aff (A.) 274 SW 112] (filing a 
reply while demurrer to answer is 
pending). 

[a] Where filing of reply is com- 
pulsory, no waiver arises therefrom. 
Federal Sales Co. v. Farrell, 264 Pa. 
149, 107 A 668; Fidelity, etc., Co. v. 
Gizynski, 93 Pa. Super. 152. 

[b] Sufficiency of a plea is not 
admitted by filing replication.—Pe- 
ters v.—Peters, 82 Colo. 503261 P 


874. 

63. Ala.—Nichols v. Rasch, 138 
Ala. 372, 35 S 409; Culver v. Cald- 
well, 137 Ala. 125, 34 S 13; Warner- 
Smiley Co. v. Cooper, 131 Ala. 297, 
31 S 28; Memphis, ete, R. Co. ve 
Martin, 131 Ala. 269, 30 S 827; Capital 
City Ins. Co. v. Cofield, 131 Ala. 198, 
31 S 37; Sharpe v. Barney, 114 Ala. 
361, 21 S 490; Western R. Co. v. Walk- 
er, 113 Ala. 267, 22 S 182; Liverpool, 
etc., Ins. Co. v. Tillis, 110 Ala, 201, 17 
S 672; White v. Yawkey, 108 Ala. 270, 
19 S 360, 54 AmSR 159, 32 LRA 199; 
Lewis v. Simon, 101 Ala. 546, 14 S 
331; Louisville, ete., R. Co. v. Hurt, 
101- Ala. 34, 13 S ‘130s MeKinnon Wv, 
Lessley, 89 Ala. 625, 8 S 9; Jones v. 
Collins, 80 Ala. 108; Nunn vy. Mills, 
Apaeee 600; Moore v. Leseur, 18 Ala. 


og —Stitzel vy. Franks, 126 Ill. A. 
Ind.—Dawson v. Eads, 140 Ind. 208, 


39 NE 919; Purcell v. Hosey, 44 Ind. 
A, 448, 89 NE 520. But see Indiana, 
ete., R: Col) vw. arrew, 130" Ind. 36s: 


30 NE 517 (dictum to the contrary). 
Iowa.—Grand Haven First Nat. 
Bank v. Zeims, 93 Iowa 140, 61 NW 
483; Arndt v. Hosford, 82 Iowa 499, 
48 NW 981. 
Md.—Mitchell v. Williamson, 9 Gill 


(ies 

S. C.—Marthinson vy. McCutchen, 84 
SoC. 2256, "66. SE 120: 

64. Garden City Sand Co. Christ- 
ley, 2 2395 Ten tml oid eeNGBy 729: East 
St. Louis Lumber Co. v. U..S. Branch 
of London Assur. Corp., 246 Ill, A. 
574; Bell v. McDonald, 219 Ill. A. 593 
[rev on other grounds 308 Til. 329, P39 
NE 613]; Hardinger v. Gaines, 217 
Tll. A. 612; Beck v. Scott, 185 Towa 
401, 170 NW 770; Berch v. Carter, 118 
Okl. 227, 247 P 43. 

[a] Confession and avoidance.— 
Where plaintiff, instead of demurring 
to a plea, files a replication admitting 
the facts stated in the plea and set- 
ting up new matters intended to avoid 
the legal effect of the plea as a de- 
fense, he concedes that the facts al- 
leged in the plea operate as a bar to 
relief, unless the new matters set 
forth in the replication are sufficient 
to avoid the legal effect of the plea. 
Peo. v. Chicago R. Cos.,. 270° Til. 8% 
110 NE 386, AnnCas1917B 821, 270 Tl. 
140, 110 NE 402. And see Peo. v. 
Mitchell, 223 Ill. A. 8 (recognizing the 
rule, but holding that it is not ap- 
plicable to a replication which is a 
traverse and does not set up any new 
matter by way of confession and 
avoidance). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


ieee 


§§ 1239-1242] 


tion by failure to demur thereto;®° but in other states 
it is held that, when issue has been joined upon repli- 
cations and such issue decided against defendant, he 
will not be heard to say that the replications were de- 
murrable, and did not constitute a legal answer to 
the pleas,°® and that he is in the same position where 
he has filed no demurrer or rejoinder to the replica- 
tions and the case has gone to trial without formal 


issues having’ been joined. oe 
[§ 1240] ce. Material Fact. 


trary.°° 


Without considering 
whether the omission of a material averment from 
the petition, complaint or answer is equivalent to the 
failure to state facts sufficient to constitute a cause 
of action or defense, many cases hold that such an 
omission is waived by pleading to the merits or going 
to trial, or both,®® while other eases hold the con- 
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tion or Verification.”° 
trial without objection, or both, waives the right to 
urge that a pleading was not subscribed,‘ or veri- 
fied,*? or that the verification was defective.7? On 
the other hand a party whose pleading is verified does 
not waive, or become estopped to assert, the lack of 
verification of a subsequent pleading of the adverse 
party where he objects thereto in apt time before 
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Pleading over or going to 


trial,7* or where he pleads over only to a part of the 


objection.*® 


plea ding 


[§ 1241] (e) Want or Insufficiency of Subscrip- 


65. Brown v. Kroh, 31 Oh. St. 492. 

66. Murgic v. Ft. Dearborn Cas- 
ualty Underwriters, 245 Ill. A. 361; 
Dickinson v. Pacific Mut. L. Ins. Co., 
237 Ill. A. 86 [rev on other grounds 
319 Til. 311, 150 NE 256]; Raymer v. 
Modern Brotherhood of Ameri ica, 157 
Til Ax, 510: 

67. Murgic v. Ft. Dearborn Cas- 
ualty Underwriters, 245 Ill. A. 361. 

Waiver of want of issue generally 
see infra § 1246. 

68. U. S.—Waples v. Hayes, 108 
ERS OmOg Le SCt 80:02 ts lap eda O32. 

‘Ala.—-Memphis, etc., R. Co. v. Gra- 
ham, 94 Ala. 545, 10 § 283. 

Colo.—Owen v. Heim, 84 Colo. 295, 
269 P 899. 

I]].—Lake Shore, ete., R. Co. v. Hes- 
sions, 150 Ill. 546, 37 NE 905; Her- 
rick v. Swartwout, 72 Ill. 340; Brown 
v. Keller, 32 Ill. 151, 883 AmD. 258. 

Iowa.—Barks Vv. Kleyne, 198 Iowa 
793, 200 NW 439. 

Kan.—Smith v. Smith, 75 Kan. 847, 
89 P 896. 

Ky.—May v. May, 96 SW 840, 29 
KyL 1033; Phoenix Ins. Co. v. Coomes, 
13 KyL 238. Contra Bogenschutz v. 
Smith, 84 Ky. 330, 1 SW 578. 

Mo.——Oil Well Supply Co. v. Wolfe, 
127 Mo. 616, 30 SW 145; Frederick v. 
Bruckner, 124 Mo. A. 31, 101 SW 619; 
Davis v. Watson, 89 Mo. A. 15. 

N. Y.—Minor v. Parker, 65 App. 
Div. 120, 72 NYS 549. Contra Olm- 
stead v. Pound Ridge, 71 Hun 25, 24 
NYS 615. 

Or.—Drake v. Sworts, 24 Or. 198, 
33 P 563; Olds v. Cary, 13 Or, 362, 
NORE? HESi6s 

Ss. D.—Johnson v. Burnside, 3 S. D. 
230, 22 NW 1057. 

69. La.—Hepp v. 
Rob. 524. : 

Mich.—Hartung v. Shaw, 130 Mich. 
ata 89 NW 701. 

C.—Wilson v. Lineberger, 94 N. 
COP MAL, 55 AmR 628. - 

Tex.—Gulf, ete, Ry Co. av Vieno, 
7 Tex. Civ. A. 347, 26 SW 230. 

Vt.—Ralston v. Strong, 1 D. Chipm. 
287. 

Wis.—Lawton v. Howe, 14 Wis. 241. 

N. B.—McPhelim v. Weldon, 10 N. 
B. 358. 

70. Want or insufficiency of veri- 
fication: 

Time of making objection thereto see 

supra § 1222. 

Waiver of: 
Generally see supra § 1228. 
B . 


Commagere, 10 


Demurrer see supra § 1230. 

Failure to: 

Except see supra § 1231. 
Return copy of pleading see 
supra § 1232. 

Introduction of, or failure to ob- 
ject to, evidence see infra § 
1244. 

Making, or failing to make, mo- 
tion see supra § 1229. 

In: 


Action on bill or mare see Bile 
and Notes § 123 
Equity see Equity es 378, 383. 


Waiver of—Continued: 

Presumption on appeal as to see 

Appeal and Error § 2677. 

71. Queen of Arkansas Ins. Co. v. 
Taylor, 100 Ark. 9, 138 SW 990; Fank- 
boner v. Fankboner, 20 Ind. 62; Gen- 
est v. Las Vegas Bldg. Assoc., 11 N. 
M. 251, 67 P 743; Holmes v. Tyler, 8 
N. M. 613,;.45 P1129; State v. Chad- 
wick, 10 Or. 423. 

In equity see Equity § 375. 

72. U. S.—In re Spinks Drug Co., 
298 Fed. 307. 


Ala 
bia Apo Le 
Ariz.—Hall v. Hall, 259 P 402. 
Ark.—Queen of Arkansas, Ins. Co. 
v. Taylor, 100 Ark. 9, 138 SW 990. 
Cal.—Security Trust, etc., Bank v. 
Kidelity.xete., Co.” 184 Cale 173) 7193 


P 102; San Francisco v. Itsell, 80 
Cal. 57, 22 P 74; McCullough v. Clark, 
41 Cal. 298; Greenfield v. The Gun- 
nell, 6 Cal. 67. 

Colo—Lampman v. Lamping, 70 
Colo. -167, 199 P. 418. 


Til. —Craig v. McKinney, 72 Ill. 305; 
Peerless Pattern COs Silverbloom 
Dry Goods .Co., 211 Ill. A. 194. 

Ind.—Lange v. Dammier, 119 Ind. 
567, 21 NE 749; Toledo Agricultural 
Works v. Work, 70 Ind. 253; Brad- 
ley v. State Bank, 20 Ind. 528. 

Iowa.—Smith v. Powell, 55 Iowa 
215, 7 NW 602. 

Kan.—Boston L. & T. Go. v., Or- 
gan), 53. Wan «386,196. .Po733 

y.—Bellamy v. Krebs, 213 ay. 
Butler v. Church 
14 Bush. 


K 

373, 281 SW 187; 
of Immaculate Conception, 
540; Meador v. Turpin, 4 Metc. 93; 
Gordon vy. Phelps, 6 J. J. Marsh. 218; 
Ingraham vy. Arnold, 1 J. J. Marsh. 
406. 

Md.—Johns v. State, 55 Md. 350. 
Sa oe anne On v. House, 22 Mo. 

Bs 

Nebr.—Blodgett v. Swanson, 105 
Nebr. 191, 179 NW 1011; Northup v. 
Bathrick, 80 Nebr. 36, 113 NW _ 808. 

N. Y.—Wilson v. Bennett, 2 NYCiv 
Proce 34; Buffalo: v.. Scranton, 20 
Wend. 676; Richmond v. Tallmadge, 
16 Johns. 307. 

Okl.—Rourke v. Culbertson, 78 Okl. 
189, 189 P 533; Farmers’ State Bank 
v. Keen, 66 Okl. 62, 167 P 207; Horne v. 
Oklahoma State Bank, 42 Okl. 37, 139 
P 992; Jones v. Citizens’ State Bank, 
S9ROKL. 393 asd we joi: 

Or.—State v. Chadwick, 10 Or. 423. 

Pa.—Casporus v. Jones, 7 Pa. 120. 

S. Ci—Stoney v. McNeill, 16,8. C. 
L. 156 

Tenn. —Loeb v. Nunn, 4 Heisk. 449; 


Brabson v. Tinsley, 4 Tenn. Civ. A. 
607. : 
Tex.—Gulf, etc., R. Co. v. Jackson, 


99 Tex. 3438, 89 SW 968; Williams v. 
Bailes, 9 Tex. 61; Farris v. U. S. Fi 
delity, .ete., Co. (Civ. A.) 251 sw 
612; Hightower v. Price, (Civ. A.) 
244 SW 652; St. Louis, ete., R. -€o. 
v. Wall, (Civ. A.) 165 SW 527; Ash- 
croft v. Stephens, 16 Tex. Civ. A. 341, 
40 SW 10386. 

Va.—Lewis v. Hicks, 96 Va. 91, 30 


pleading of the adverse party which does not require 
verification, and does not proceed to trial without 


[§ 1242] (£) Other Matters. Matters-which have 
been held to be waived by pleading over to the merits 
or going to trial without objection, or both, include: 
Argumentative denials;*° defective caption of a 
;77 denial improperly made upon informa- 


SE 466;  Harnberger v. Cochran, 82 
Wal it2%,. 1) SE 120359 Wilson” v.98 Me 
Pleasant Bank, 6 Leigh 570. 

W. Va.—Waldron v. Tarney Col- 
aes Co., 101° W.. Va: 596, 133(SE 


Wis.—Kirby v. Corning, 54 Wis. 599, 
12 NW 69, 

[a] In connection with other mat- 
ters.—(1) Want of verification of an 
answer is waived where plaintiff files 
a reply joining issue, introduces evi- 
dence contradicting the defense, and 
asks instructions relative thereto. 
Emery v. Bennett, 97 Kan. 490, 155 
P 1075, AnnCas1918D 437. (2) Waiver 
by introduction of evidence general- 
ly see infra § 1244. (8) Waiver by 
requesting instructions generally see 
infra § 1248. 

73. Colo.—Nichols vy. 
Colo Gd eZee? 839) 

Ind.—Moore y. Hupp, 17 Ida. 232, 
105. P 209. 

Ill.—King v. Haines, 23 Ill. 340. 

Ind.—Wickhizer v. Bolin, 22 Ind. 
A. 1, 53 NE 238. 

Iowa.—Cutino Co. v. Weeks, 203 
Iowa 581, 2183 NW 413; Turner v. 
Younker, 76 Iowa 258, 41 NW 10; 
Hughes v. Feeter, 18 Iowa 142. 

Md.—Hutton v. Marx, 69 Md. 252, 


Jones, 14 


14 A 684 
N,. Y.—MeMullen v. Peart, 1 Silv. 
Sup. 7 162, 6. Nevis $545 Gilmore Vv. 


Hempstead, 4 HowPr 153. 
Oh.—Tuttle v. Furi, 22 Oh. Cir. Ct. 
N. S. 388. 


Okl.—Galbreath Gas Co. v. Lindsey, 
85 Okl. 235, 129 P 45; Glasco v. Mc- 
Clain County School Dist. No. 22, 24 
Okl. 236, 103 P 687. 

[a] Hearing had as if pleading 
properly sworn to.—(1) A defect in 
an affidavit to, or verification of, a 
pleading is waived where it is not 
called to the attention of the court 
by any objection thereto, and a _hear- 
ing is had as if the pleading had been 
properly sworn to (Rogers v. Alex- 
ander, (Tex. Civ. “As) 289° Siw. 1070): 
(2) and where the pleading makes 
another pleading a part thereof by 
proper reference, the waiver extends 
to such-+other pleading (Rogers v. 
Alexander, supra). 

Application of rule to petition in 
bankruptcy see Bankruptcy § 130. 

74 Perras v.. Denver, ete, R. Co., 
5 Colo. A120, 360 s08 t- 

75. Delphos Milling Co. v. Jack- 
son, 11d Kan. 3338), 207 275i. Ldist 
Livingston v. Lewis, 109 Kan: 298, 
198 P 952; Emery v. Bennett, 97 Kan. 
490, 155 P 1075, AnnCas1918D 437]. 

76. Kellheimer v. Hainline, 65 Ill. 
A. 384. 

77. Salyer v. Napier, 51 SW 10, 21 
KyL 172; Boyajian v. Reinheimer, 
(is) 250 SW 364 [aff (A.) 229 SW 


[a] Failure to characterize coun- 
terclaim as such, in the caption, is 
waived by filing a reply, or other- 
wise pleading, thereto, or joining is- 
sue thereon, without objection on 
this ground. Cooper v. Williamson, 


842 [49'C.J.] 


tion and belief;7* departure in a reply or replica- 
tion;’° failure to designate a part of answer as a 
cross complaint or counterelaim,®° file a pleading,*? 
file or serve within the time prescribed by law,’? serve 
a copy of a pleading,** or state the facts showing the 
proper place for trial;** irregularity in filing a plead- 
ing ;°° negative pregnant;*° pleading by inference in- 
stead of directly,®? or pleading by way of recital;&§ 
pleading of evidentiary matter®® or legal conelu- 
sions ;°° variance between a pleading and an exhibit 
attached thereto;°! want of a copy of account, in- 


MOU iKya radios (229 Saw CONG: 
Douglas, 189 Ky. 644, 225 SW 721; 
Turner vy. Liebel, 185 Ky. 3138, 215 
SW 70; Allensworth v. Lowdermilk, 
35 SW 1030, 18 KyL 252; Nutter v. 
Johnson, 80 Ky. 426; Cason v. Cason, 
19 Ky. 558. . 

78. Schroeder v. Capehart, 49 Minn. 
525, 52 NW 140. 

79. Colo.—Lioucks v. Davies, 43 
Colo. 490, 96 P 191; Kannaugh v. 
Quartette Min. Co., 16 Colo. 341, 27 
P 245; Baldridge v. Leon Lake Ditch, 
eten (Con 20) Colo, A 518, 80) P4200; 
Blyth v. Peo., 16 Colo. A. 526, 66 P 
680; Rocky Ford Canal, etc., Co. v. 
Simpson, 5 Colo. A. 30, 36 P 638. 

Ind.—New v. Wambach, 42 Ind. 
456; Prenatt v. Runyon, 12 Ind. 174. 

Ky.—Killebrew v. Murray, 151 Ky. 
345, 151 SW 662; Louisville, etc., R. 
Co. v. Simpson, 64 SW 750, 23 Kyl 
1075; Barbaroux v. Barker, 4 Metc. 
47. "To same effect Hunt v. Garvin, 
190 Ky. 472, 227 SW 811 (inconsist- 
ency in allegations of petition and 
reply). 

Mo.—Phillips v. Barnes, 105 Mo. 
A. 421, 80 SW 43. : 

Nebr.—Hampton vy. Lincoln Tract. 
Co., 98 Nebr. 839, 154 NW 716; Lowe 
v. Keens, 90 Nebr. 565, 133 NW 1127, 
AnnCas1913B 430; Miner v. Morgan, 
83 Nebr. 400, 119 NW 781; Gregory 
v. Kaar, 36 Nebr. 533, 54 NW 859. 

Okl.—Stuart v. Grayson, 65 Okl. 
58, 162 P 956. 

Vt.—Niles v. Central Vermont R. 
Cor8t Vita 356,,89 A, 629. 


Simons v. 


80. Dessar v. Gunther, 98 Misc. 
319, 162 NYS 794; Schneider v. Reed, 
123 Wis. 488, 101 NW 682. To same 


effect Lehman v. Cores-Martinez Co., 
171 App. Div. 852, 157 NYS 647 [rev 
155 NYS 218] (although designated in 
the answer as a set-off, facts pleaded 
are available as a counterclaim where, 
if established, they constitute a good 
counterclaim, and they are treated 
as such by plaintiff and he replies 
thereto). And see Louie Chung v. 
Stephenson, 50 Or. 244, 89 P 386, 805 
(although certain claims set up in 
the answer as defenses are very de- 
fectively pleaded, yet where the re- 
ply treats them as counterclaims, and 
they are so regarded at the trial, they 
are issues made by the pleadings and 
the court should make findings there- 
on). 
Failure to designate in caption see 
supra note 77 [a]. 

81. Johnston v. Farmers,’ 
Bank, 3 A. K. Marsh. (Ky.) 403. 

[al Failure to file statement of 
claim of set-off.—Keelyn v. Strieder, 
148 Ill. A: 238. 

Failure to file pleading necessary 
to issue see infra § 1247. 

g2. Ala.—Rudulph v. Wagner, 36 
Ala. 698. 

Cal.—Cordes v. Hammond, 55 Cal. 
ALND, 200 tet, 

Ill.—Donoghue v. Gardner, 24 Ill. 
565; Donnelly v. Chicago City TBH AIO, 
74) DL An 182 

Iowa.—Paddleford v. Cook, 74 Iowa 
433, 38 NW 137. 

Kan.—Jeffs v. Flickenger, 14 Kan. 
808; Osgood v. Haverty, McC. 182. 

Ky.—McKinley v. Call, 1 T. B. Mon. 
54, 

Md.—Wilkin Mfg. Co. v. Melvin, 116 
Md. 97, 81 A 879; Stockett v. Sasscer, 
8 Md. 374; Benson v. Davis, 6 Harr. 
& J. 272. 


etc., 


PLEADING 


mons.?* 


riage Clark v. Montague, 1 Gray 
Mich.—MecGowan v. Lamb, 66 Mich. 
ae 33 NW 881. 
C.—Cahoon vy. Everton, 187 N. 
G: ac, 121. SE, 612: 
Oh.—-Hill v. Stonecreek Tp. Road 
Dist. No. 6, 10 Oh. St. 621. 


R. I.—Piche v. Robbins, 24 R. L. 
320, 5diA 92. 
Tex.—Williams v. Verne, 68 Tex. 


414, 4 SW 548; Leahy v. Ortiz, 38 
Tex. =Cive Ac> 814) Sib) Siwe '824. 

Wis.—Moore v. Ellis, 89 Wis. 108, 
61 NW 291; Kirby v. Corning, 54 Wis. 
599, 12 NW 69. 

[a] Leading case.—Stockett v. 
Sasscer, 8 Md. 374 is a leading case 
on the subject. Wilkin Mfg. Co. v. 
Melvin, 116 Md. 97, 81 A 879. 

83. Stull v. Daniel Mach. Co., 207 
Ala. 544, 93 S 588; Cave v. Hall, 5 
Mo. 59. And see Persky v. Puglisi, 
101 Conn. 658, 127 A 351 (where 
plaintiff has elected to answer a 
eross complaint upon the merits, he 
will not be permitted to take ad- 
vantage of the failure to serve a copy 
of the cross complaint after the de- 
ete has ripened into an .incurable 
one). 

84. Roberts v. Corby, 86 Ill. hd 
Marx v. Croisan, 17 Or. 393, 21 
310 [foll Wheeler v. Steadman, 99 on 
414, 195 P 818]; Potten v. Bradley, 2 
Mae P78) 1%) DCE 1625. 

85. Bergeron v. Campeau, 25 Que. 
Super. 26. 

[a] Filing without formal leave of 
pats ae Huff, 49 Colo. 197, 112 

[b] Omission to note filing.—Mar- 
quis v. McMannama, 1 Ky. Op. 208. 

86. Hartford F. Ins, Co. v. Enoch, 
72 Ark. 47, 77 SW 899; Bessemer Irr. 
Ditch Co. v. Woolley, 32 Colo. 437, 76 
P 1053, 105 AmSR 91; Armstrong v. 
Danahy, 75 Hun 405, 27 NYS 60. 

87. Ind.—Ferguson v. State, 90 
Ind. 38. 

184 


Mass.—Stern_ v. 
Mass. 29, 67 NE 869. 

Minn. ~ Commonwealth Title Ins., 
ete., Co. v. ‘Dokko; ‘Ti Minn? 633, 74 
NW 891; Cochrane v. @uackenbush, 
29 Minn. 376, 13° NW 15 

Mo.—Broyhill Vv. etn 175 Mo. 
190, 74 NW 1024. 

Utah,—Crescent Min. Co. v. Was- 
atch Min. Co., 5 Utah 624, 19 P 198. 

88. Hutton v. Newhouse, 41 Cal. A. 
689, 183 P 276; Spears v. Pechstein, 36 


Colo. 328, 84 P 979; Graham v. Cor- 
Vallis *etes dy (Cou TnOre aul eee 


Knowlton, 


774. 
89. Se ae Gilsey, 195 Mo. A. 
407, 198 SW 8 


90. U. W rostorn Real Est. Trus- 
beet v. Hughes, 172 Fed. 206, 96 CCA 

Cal.—Pacific Pav. Co. v. Diggins, 4 
Cal. A. 240, 87 P 415. 

Ill.—West Chicago St. R. Co. v. 
Manning, 170 Ill. 417, 48 NE 958. 


Iowa.—Barrett v. Des Moines Mut. 
Hail, ete., Ins. Co., 120 Iowa 184, 94 
NW 473. 


Kkan.—Warren v. Bonner: Springs, 
115 Kan. 429, 224 P 447. 

Minn.—Seibert v. Minneapolis, ete., 
R. Co., 58 Minn. 39, 59 NW: 822. 

And see Ehrlich v. Mittelberg, 299 
Mo. 284, 252 SW 671 (where an action 
was tried on the theory that the pe- 
tition stated a cause of action, and 
such petition was not challenged by 


[§ 1242 


\ 
strument sued on, or other exhibit which the op- | 
posite party is required by statute to file with his 
pleading ;°? and, except in some jurisdictions,®* vari- 
ance between the declaration and the writ or sum- 
So want of profert,?® right to over,®® and 
all objections thereto and. defects therein®’ are like- 
wise waived. Also, where a pleading which is entire- 
ly unauthorized is filed but trial is nevertheless had 
upon the issue raised by it, the objection that it was 
unauthorized is waived.°§ 
cases that an objection that the action is prematurely 


It has been held in some 


motion, demurrer, or otherwise, 
evidence was admitted thereunder 
without objection, defendant is in no 
position after verdict to attack the 
petition on the ground that it con- 
tained merely legal conclusions). 

91. Weyman v. Cater, 13 La. 492; 
Clark vy. Cross, 51: Wash. 231, 98 P 
607, 16 AnnCas 489. 

92. U. S—Semmes vy. Lee, 21 F. 
Cas. No. 12,652, 3 Cranch C. C. 439. 

Cal.—Goldsmith v. Sawyer, 46 Cal. 


09. 
Be RENE cin do v. Mattair, 5 Fla. 
1 


Mo.—Meyer v. Chambers, 68 Mo. 
626; White v. Collier, 5 Mo. 82; Wat- 
kins. v. Brotherhood of American Yeo- 
men, 188 Mo. A. 626, 176 SW 516; 
Fenwick v. Bowling, 50 Mo. A. 516. 

Nebr.—Cheney v. Straube, 35 Nebr. 
521, 53 NW 479. 

93. Slater v. Fehlberg, 24 R. I. 

Fisk, 1 


574, 54 A’ 383 

94. U. S—McKenna _ v. 

How. - 241, 11- LL; ed." 1173." Chinae’+v; 
Reinicker, 11 Wheat. 280, 6 L. ed. 

Pe Stam a go v. Arnold, 17 Ark. 

Ill.—Simons ‘vy. Waldron, 70 IIl. 
281; Carpenter v. Hoyt, 17 Ill. 529; 
Cruikshank v. Brown, 10 Ill. 75; 
Standard Oil Co. v. Union Club Motor 
Nery 228 Ill. A. 50. And see Cole 

E. HE. Fulton Co., 202 Hl. A. 188 
KConieation as to variance is with- 
out merit where defendant filed an 
affidavit of merits). 

Ky.—White v. Walker, 1 T. B. Mon. 
34; Hopkins v. Alvis, 2 "A. K. Marsh. 
374; Crozier v. Gano, 1 Bibb 257. 

Ma. —Chapman yv. Davis, 4 Gill 166. 

Mich.—Brewer v. Boynton, 71 Mich. 
254, 39 NW 49. 

N. Y.—Willet v. Stewart, 43 Barb. 
98; Bandman v. Gamble, 4 E. D. Smith 
463; Mumford v. Stocker, 1 Cow. 601; 
Garland vy. Chattle, 12 Johns. 430; 
Baker v. Dumbolton, 10 Johns. 240. 

Oh.—Wilson v. Butler Tp. School 
Section 16, 8 Oh. 174. 

Pa. —-Kaylor v. Shaffner, 24 Pa. 489; 
Hoopes v. Pusey, 2 Chest. Co. 306. 
A OP uae ae v. Cornwell, 18 S. 


Tenn.—Shelby County v. Bickford, 
102 Tenn. 395, 52 SW 772. 
Wis.—Berkley vy. Johnson, 4 Wis. 


215. 
95. Lowry v. Medlin, 6 Humphr. 
eee 450. 


[a] Craving and obtaining oyer 
is a waiver of the omission of pro- 
feet Andrews v. Moore, Tapp. (Oh.) 

96. Eason v. Fisher, 1 Ark. 90. 

97. Kelly v. Matthews, 5 Ark. 223; 
Auditor v. Woodruff, 2 Ark. 73, 33 
AmD 368; Russell v. Drummond, 6 
Ind. 216: Jansen v. Ostrander, 1 
Cow. (N. Y.) 670; Smith v. Alworth, 
18 Johns. (N. Y.) 445; .James v. Wal- 
Truth Se JohnSs: = CNG LY. 420; 

[a] Objection of variance between 
the instrument given on oyer and 
that set out in the pleading is waived 
by pleading instead of demurring aft- 
er oyer given. Kelly v. Matthews, 5 
Ark. 223; Jansen v. Ostrander, 1 Cow. 
(N. Y.) 670; James v. Walruth, 8 
Johns. (N. Y.) 410; Jarrett v. Jarrett, 
7 Leigh (34 Va.) 93; Armstrong v. 
Armstrong, 1 Leigh (28 Va.) 491. 

98. Crapster v. Williams, 21 Kan. 
109 (rejoinder); Anderson vy. Ander- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


and ~ 


ra 
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"§§ 1242-1245] 


brought is waived unless urged by demurrer or an- 
swer;°° but in other cases the contrary position has 


been taken.? 


[§ 1243] h. By Supplying Omitted Allegation.’ 
Sometimes the failure of a complaint to allege a cer- 
tain fact is held to be waived by an answer setting 
up that fact,® or alleging the opposite thereof ;* but 
an answer cannot be held to waive an omission in a 
complaint where it merely denies, or makes affirma- 
tive allegations as to, the matters alleged in the com- 


plaint.® 


[§ 1244] i. By Introduction of, or Failure To Ob- 
If evidence is admitted without 
objection to prove a matter imperfectly pleaded, the 
defect will be deemed waived;? but no such result fol- 
lows where the evidence is objected to when offered.® 


ject to, Evidence.® 


PLEADING 


[49 C.J.] 843 


introduction of evidence to prove facts defectively 
alleged, as distinguished from facts not alleged at 


all;® but in other cases it is held to extend to the in- 


troduction, without objection, of evidence to prove a 
matter not pleaded,?° provided, in the case of matter 
omitted from a petition, the pleading may be amended 
so as to incorporate the omitted matter without 
changing the cause of action.1! The introduction by 
one party of evidence bearing on a certain matter is 
a waiver of the failure of the adverse party to plead 


such matter,!2 or to verify a denial thereof,** unless 


pose.?4 


sion. 


Tn some eases this rule is held to apply only to the 


son, 24 Utah 497, 68 P 319 (reply 

where answer contained no counter- 

claim). 

99. Schmulbach vy. Caldwell, 196 
Fed. 16, 115 CCA 650; Steckdaub v. 
Wilhite, (Mo. A.) 211 SW 915; Carter 
v. Turner, 2 Head (Tenn.) 52; Reed 
v. Brewer, Peck (Tenn.) 275. 

1. Selover v. Coe, 63 N. Y. 438. 

2. Cure of defect or omission by 
pleading of adverse party see infra 
§§ 1273-1276. 

3. Empire Ranch, ete., Co. v. Web- 
ster, 52, Colo, 207: 1217P ith: Petry: 
v. Prudential Ins. Co., 144 App. Div. 
780, 129 NYS 75k 
_4 Skinner v. Furnas, 82 Or. 414, 
161 P 962. To same effect Haymaker 
v. Windsor Reservoir, etc., Co., 81 
Colo. 168, 254 P 768 (where the com- 
plaint failed to allege that plaintiff 
was in possession, and the answer 
alleged that defendant was in pos- 
session). 

5. Bush v. Bush, 55 Utah 237, 184 
P 823: 

6. Cross references: 

Effect of failure to object to evidence 
of fact not pleaded generally see 
supra § 1227. 

Evidence as aiding pleadings or cur- 
ing defects therein see infra § 1278. 

Objecting to evidence as mode of ob- 
jecting to pleadings see supra §§ 
1213-1221. 

Treating pleadings as amended to 
conform to proof see infra § 1278. 

Waiver of objections to: 
Inadmissibility of evidence under 

pleadings see infra §§ 1265- 
1267. 

Pleadings, by failure to demur 
and object to evidence see su- 

: pra § 1234. 

Want of denial or issue, by introduc- 
tion of, or failure to object to, evi- 
dence see infra § 1248. 

7. U. S.—Liverpool, etc., Ins. Co. 
v. Gunther, 116 U. S. 118, 6 SCt 306, 
29 LL. ed. 575. . 

Ala.—Jones v. Russell, 206 Ala. 215, 
89 S 660; Tidwell v. Robinette, 12 
Ala, A, 655,68 S 555. 

Cal.—Binford v. Boyd, 178 Cal. 458, 
174 P 56; Reclamation Dist.. No. 730 
v. Hershey, 160 Cal. 692,117 PB 904; 
Tuffree v. Polhemus, 108 Cal. 670, 41 
P 806; Christensen v. Jessen, 5 Cal. 
Unrep. Cas. 45, 40 P 747; Bowman v. 
Payne, 55 Cal. A. 789, 204 P 406; 
Reed v. Cornell, 54 Cal. A. 179, 201 
P 608. ; 

Colo.—Lampman v. Lamping, 70 
Colo. 167, 199 P 418; Nix v. Miller, 26 
Colo. 203, 57 P 1084; Denver, etc., R. 
Co. v. Smock, 23 Colo. 456, 48 P 681. 

Ga.—Pittsburgh Spring» Co. v. 
Smith, 115 Ga. 764, 42 SE 80; Sea- 
brook v. Brady, 47 Ga. 650. 

Hawaii.—Hawaii County v. Purdy, 
22 Hawaii 272, 287 [quot Cyc]. 

Ind.—Lake Erie, etc., R. Co. v. Ho- 
warth, 73 Ind. A. 454, 124 NE 687, 
127 NE 804. 

Ilowa.—Nevada First Nat. Bank v. 
Bryan, 62 Iowa 42, 17 NW 165; Mont- 
gomery County v. American Emigrant 
Co., 47 Iowa 91. 

Ky.—Louisville, ete., R. Co. v. Mil- 


ler, 154 Ky. 286, 157 SW 8; Illinois 
Cent. R. Co. v. McIntosh, 118 Ky. 145, 
80 SW 496, 81 SW 270, 26 KyL 14; 
Louisville, ete., R. Co. v. Taylor, 92 
Ky. 55, 17 SwW.198,.13 KyLR 373. 

La.—Tuyes v. Chambers, 144 La. 
723, 81 S 265; State v. Lundie, 47 La. 
Ann. 1596, 18 S 636; Flournoy v. Mill- 
ing, 15 La. Ann. 473. 

Md.—Noel Constr. Co. v. Armored 
Concrete Constr. Co., 120 Md. 237, 87 
A 1049. 

Minn.—McGrath v. Pothen, 168 
Minn. 206, 209 NW 752; Dean v. God- 
dard, 55 Minn, 290, 56 NW 1060. 

Mo.—Hutsell v. Crewse, 138 Mo. 1, 
39 SW 449, 

Mont.—-Hogan v. Shuart, 11 Mont. 
498, 28 P. 969. 
uae H.—Folsom v. Brawn, 25 N. H. 

N. Y.—Kottler v. New York Bar- 
gain House, 242 N. Y. 28, 150 NE 591 
[mod 213 App. Div. 862, 209 NYS 861, 
and rearg and motion to amend re- 
mittitur den 242 N. Y. 568 mem, 152 
NE 430 mem]; Strawn v. Edward J. 
Brandt-Dent. Co., 175 N. Y. 468, 67 
NE 1090; New York Cent. Ins. Co. v. 
National Protection Ins. Co., 14 N. 
Y. 85 [rev 20 Barb. 468]; Sampson v. 
Frank F. Pels Co., 199 App. Div. 854, 
192 NYS 5388; Switzerland Gen. Ins. 
Co. v. New York Cent., etc., R. Co., 
152 App. Div. 70, 136 NYS 726; Cohen 
v. Giveen Mfg. Co., 141 App. Div. 
616, 126 NYS 505. 

Okl.—Hutchinson Gin Co. v. Lat- 
imer County Nat. Bank, 106 OkIl. 
159, 233 P 438; Burford v. Hughes, 
Udy Olde, 15.05" 182° P69) 


Pa.—Coble v. Zook, 6 Pa. Super. 


BO 

Tex.—Travelers’ Ins. Co. v. Scott, 
(Civ. A.) 218 SW 53. 

Wash.—Ritzville First Nat. Bank 
v.. White-Dulaney Co., 123 Wash. 220, 
212 P 262; Yamamoto v. Puget Sound 
Lumber Co., 84 Wash. 411, 146 P 861. 

W. Va.—Trump v. Tidewater Coal, 
etc!, Co.,-46 W. Va. 238, 32° SE 1035. 

{a] Failure to characterize an- 
swer as counterclaim (1) is not an 
objection that can be taken after evi- 
dence to prove the counterclaim has 
been introduced without objection. 
Acer v. Hotchkiss, 97 N. Y. 395; Mack- 
instry v. Smith, 16 Misc. 351, 38 NYS 
93; Selleck v. Griswold, 49 Wis. 39, 
5 NW 213. (2) Nor can the objection 
be then raised that the facts alleged 
do not properly constitute a coun- 
terclaim. Punteney-Mitchell Mfg. Co. 
v. T. -G. Northwall Co:, 66 Nebr. 5, 
91 NW 868. 

8. Rogers v. St. Paul, 86 Minn. 98, 
90 NW 155; Osten v. Winehill, 10 
Wash. 333, 38 P1128. And see Lamus 
v. Engwicht, 39 Cal. A. 523, 179 P 435 
(the effect of the failure of the com- 
plaint to state a cause of action is 
not overcome by the introduction of 
evidence, where defendant objects to 
the introduction of any evidence of- 
fered by plaintiff). 

9. Kinney v. Hosea, 3 Del. 456; 
Waldsmith v. Waldsmith, 2 Oh. 156; 
Pollard v. Thomason, 5 Humphr. 
(Tenn.): 56;.:)'Texas;,.ete., R. Co.,.v. 


the evidence is admitted for another proper pur- 


[§ 1245] j. By Admission, Agreement, or Submis- 
And it has been held that any formal de- 
fect in pleadings may be waived by agreement,*° 


Johnson, (Tex. Civ. A.) 34 SW 186. 

10. State Finance Co. v. Isaacson, 
86. Cal. VA o13 542602 58.05 NROeran. 
Johnson, 48 Ind. A. 596, 96 NE'189; 
Peyton v. Ethridge, 216 Mo. A. 265, 
262 SW 69; Warner v. Powers, 199 
App. Div. 475, 192 NYS 141. To same 
effect Lorie v. Lumbermen’s Mut. 
Casualty Co., (Mo. A.) 8 SW (2d) 81 
(where evidence on a subject was in~ 
troduced without objection from a 
party, he is precluded from urging 
that it was not pleaded). 

11. Congregation B’Nai Abraham 
v. Arky, (Mo.) 20 SW (2d) 899. 

12. Hammond vy. Stevens Motor 
Co., 21 Ala. A. 154, 106 S 620 [eer- 
tiorari dism 214 Ala. 102 mem, 106 
S 621 mem]; State v. Gromer, (Mo.) 
252 SW 705; Cundiff v. Royal Neigh- 
bors of America, 162 Mo. A. 117, 144 
SW 128. And see Louisville Fire 
Brick Works ‘v. Tackett, 203 Ky. 367, 
262 SW 299 (an omission in a peti- 
tion is waived by defendant where he 
cross-examines plaintiff in respect of 
the subject matter of the omitted al- 
legation, introduces witnesses on his 
own behalf to disprove it, and offers 
instructions submitting the matter 
to the jury); Pittsburgh Filter Mfg. 
Co. v. Smith, 176 Ky. 554, 196 SW 150 
(a mistake or defect in the pleadings 
of one party is waived by the adverse 
party where he fails to complain in 
the trial court of a variance between 
the pleading and proof, and intro- 
duces evidence bearing on the issue). 

13. Whitney v. Low, (Okl.) 278 P 


1096; St. John v. Ivers, 124 Okl. 215, 
255 P 706; Spaulding v. Thompson, 
60. OkI."136, 159 PP" 509: [foll 4River= 


Side Oil, etc., Co. v. Swanson, (Ok1.) 
279 4P) 9055 

14. Stewart v. Waterman, 97 Vt. 

408, 123 A 524. : 
‘ 15. Governor v. Bancroft, 16 Ala. 
605; Lacy v. Rockett, 11 Ala. 1002; 
Cleveland v. Chandler, 3 Stew. (Ala.) 
489; Harrison v. McCormick, 2 Cal. 
Unrep. Cas. 612, 9 P 114; Nicholson 
Vv» Drennan; 35.8, C2333. L4Sh i190 
Wirth v. Bartell, 89 Wis. 594, 62 N'W 
408; and cases infra this note. 

[a] Rule applied.—(1) Defects in 
pleadings may be waived by an agree- 
ment of record between the parties 
as to what evidence may be given 
under the pleadings (Talcott v. Jack- 
son, 41 Ind. 201; Flanegan v. Earnest, 
1 Chandl. (Wis.) 149), (2) or what 
issues Shall be tried (Bailey v. Land- 
ingham, 52 Iowa 415, 3 NW 460; Jones 
v. Merchants’ Nat. Bank, 72 Hun 344, 
25 NYS 660). (3) Also, an objection 
to the form of a pleading is waived 
where, by an agreement of record, it 
is taken as controverted. ‘Coyle v. 
Dark Tobacco Growers’ Co-op. Assoc., 
211 Ky. 162, 277 SW 818; Cherry v. 
Cherry, 162 Ky. 245, 172 SW _ 505. 
(4) An agreement by the parties to 
try the proceedings upon the merits 
waives any defect in the petition. 
Matter of Steele, 154 App. Div. 860, 
139 NYS 550. (5) Defects and irreg- 
ularities in the pleadings not express- 
ly reserved are waived by an agree- 
ment that the court may find the 
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consent,'® or stipulation!’ of the parties, or by 
an admission or concession of the adverse par- 
ty or his attorney;1® but a waiver by express 
agreement will not be extended to defects not em- 
braced within the terms of the agreement;!® 
mission by defendant’s counsel which is lined to 
facts which might have been proved and does not ex- 
tend to, nor inelude, any legal conclusion cannot op- 
erate as a waiver of any right to question the suffi- 
ciency of the declaration by a motion in arrest of 
judgment;?° a fatal defect in the pleadings cannot be 
waived by a stipulation as to the issues,*! or by the 
overruling of a general demurrer by consent;?? and 
a petition which does not state a cause of action will 
not be held sufficient on the ground that plaintiff’s 
counsel understood from a conversation with defend- 
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[§ 1246] 
In General. 


ant’s counsel that it would not be necessary to amend 


facts and render judgment thereon. 
HWarnhart v. Robertson, 10 Ind. 8; 
Early v. Early, 134 N. C. 258, 46 SE 
503. (6) ‘“‘Where parties agree that 
pleadings are sufficient they cannot 
afterwards raise any question upon 
them except the question of jurisdic- 
tion of the subject.” Bell v. McDon- 
ald, 219 Til) A. 593, 595 "hrev, on other 
Zrounds 308 Ill. 329, 139 NE 613]. 
(7) An agreement waiving defects in 
the pleadings waives verification of 
a plea of usury. Arnold v. MacDon- 
ald, 22 Tex. Civ. A. 487, 55 SW 529. 
(8) Where an action of trespass is 
brought and the parties agree to 
change the form of action to assump- 
sit, so much of the original state- 
ment of claim as sounded in tort may 
be waived, and the action of assump- 
sit maintained. Grim v. Rohn, 53 
Pa. Super. 59. (9) Where, after in- 
tervention by a chattel mortgagee 
the parties agree to treat the proceed- 
ing as a new action by chattel mort- 
gagee against plaintiff, any informal- 
ity in the mortgagee’s pleading is im- 
material. Reed v. National Grocery 
Con oo Wash cos eo 80e CO) 
“Counsel may, by conduct or agree- 
ment, limit or enlarge the issues.” 
Howard Nat. Bank v. Wilson, 96 Vt. 
438, 443, 120 A 889. 

Agreement as: : 
To set-off, recoupment, or cross de- 

mand see Set-Off and Counterclaim 

(34 Cyc 649]. 

Waiver of want of pleading or issue 

see infra § 1246. 

16. See cases infra this note. : 

[a] For example (1) where plain- 
tiff consented to submit certain mat- 
ters on affidavits which should have 
been raised by answer, he waived any 
error in such procedure. Berman v. 
Cosgrove, 95 Minn. 353, 104 NW 534. 
(2) Also, where a cross defendant, on 
a cross petition by his cosurety for 
contribution, consented that the an- 
swer and cross petition against him 
be filed for record after a motion to 
strike the pleading was entered, he 
thereby waived any irregularity in 
proceeding by cross petition for con- 
tribution. Fritts v. Kirchdorfer, 136 
Ky. 543, 124 SW 882. (3) The craving 
of oyer of a paper not subject thereto 
,»is waived by consenting that the 
‘court consider the paper a part of 
the declaration. Smith v. Wolsiefer, 
Om Vian Noa peroon woiba hho. (4) An 
amendment of the declaration by con- 
sent after plea filed does not author- 
ize defendant to raise any formal ob- 
jections thereto which equally applied 
to the original declaration. Mum- 
ford v. Stocker, 1 Cow. (N. Y.) 601; 
Moss v. Stipp, 3 Munf. (17 Va.) 159. 
(5) By requesting, and consenting to, 
a continuance, plaintiff waives the 
want of verification of, or an affidavit 
to, defendant’s plea. E. Mumford 
Banking Co. v. Farmers’, etc., Bank, 
116 Va. 449, 82 SE 112. (6) Defects 
in the pleadings are waived by a judg- 
ment entered by consent. Collins v. 
Rose, 59 Ind. 33. 


Consent to splitting cause of action 
see Actions § 0. 

17. See cases infra this note. 

[a] Rule is applicable to a stipu- 
lation: (1) As to the facts. Sioux 
Valley State Bank v. Drovers’ Nat. 
Bank, 58 Ill. A. 396. (2) For judg- 
ment. Pacific Pav. Co. v. Vizelich, 1 
Cal. A. 281, 82 P 82. (3) A stipulation 
extending the time to answer, and not 
reserving to defendant the right to 
make a motion in respect of the com- 
plaint, is a waiver of defendant’s 
right to move to make the complaint 
more definite and certain. Bonta Ho- 
tel Co. v. Benedict, 1383 NYS 462. (4) 
An objection to the interposition of 
an equitable defense in an action at 
law is waived by plaintiff where he 
does not raise any objection to the de- 
fense as pleaded in the answer, but 
awaits the offer of testimony before 
objecting, and in addition enters in- 
to a stipulation waiving a jury and 
for the trial of the issues before the 
court. Columbia Digger Co. v. Rec- 
tor, 215 Fed. 618. 

Stipulation as estoppel generely 
see Stipulations [36 Cyc 1292]. 

18. See cases infra this note. 

[a] MTllustrations.—(1) Where, by 
reason of an omission of an essential 
fact, the petition fails to state a cause 
of action, the admission of that fact 
by counsel for defendant in open 
court is a waiver of the defect. 
Probst v. St. Louis Basket, etc., Co., 
200 Mo. A. 568, 207 SW 891. (2) Sim- 
ilarly, where, in an action against a 
railroad company for damages to 
plaintiff's easement in a street, de- 
fendant admitted that plaintiff was 
the owner of the abutting property 
when the action was begun, and had 
been for a number of years, it could 
not object that the complaint failed 
to aver that plaintiff was the. owner 
of the property at the time the acts 
complained of were committed. Mor- 
ris v. Oregon Short Line R. Co., 36 
Utah 14, 102 P 629. (8) Defendant, 
by admissions in his pleading, may 
waive the lack of proper and neces- 
sary averments in the statement of 
claim. Noel v. Kessler, 252 Pa. 244, 
97 A446. (4) A judgment reciting de- 
fendant’s appearance and his with- 
drawal of his answer is in the na- 
ture of a judgment by confession, and 
operates as a waiver of an alleged 
error, in that the court, when ren- 
dering judgment, did not have before 
it a pleading sufficient to support the 
judgment. Wiggins v. Denton Jirst 
Nat. Bank, (Tex. (Civ. A.) 175 SW 735. 

[b] Concession of sufficiency of 
pleading is substitute for its legal 
insufficiency. Burleigh v. Wong Sung 
Leon, (N. H.) 189 A 184. 

Filing controverting pleading as 
admission see supra § 1234. 

19. Harney vy. Porter, 62 Cal. 511; 
Crimmins v. United Bngineering Co, 
49 Misc. 622, 96 NYS 1032. 

20. Henning yv. Sampsell, 236 Ill. 
375, 86 NE 274. 

21. Wells v. Covenant Mut. Ben. 
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the pleadings, as no question concerning the same 
would be raised.” 
Submission to arbitration or to a referee,?* or a 
submission to the court on an agreed ease or state- 
ment of facts,?> may waive defects and irregulari- 
ties in the pleadings not expressly reserved. How- 
ever, only amendable defects are waived by a refer- 
ence;2® the submission of a demurrer without argu- 
ment does not operate as a waiver of the defects at- 
tacked thereby;?7 and an objection that plaintiff has 
mistaken his action is not waived by submitting the 
ease to the jury.” 
2, To Want of Pleading or Issue?®—a, 

One party may waive further pleading 
by the adverse party,°° but pleadings cannot be 
waived for the parties by the court.*+ 


Assoc., 126 Mo. 630, 29 SW 607. 

22. Jones v. Los Angeles, etc., 
Co., 4 Cal. Unrep. Cas. 755, 37 P 656. 

23. Sovereign Camp, Ww. O. W. v. 
Cooper, (Tex. Civ. A.) 208 SW 550. 

24. Cal.—Kalkman v. Baylis, 238 
Cal. 303; Ritchie v. Davis,.5 Cal. 453. 

Mass.—Ames v. Stevens, 120 Mass. 
218; Page v. Monks, 5 Gray 492; Aus- 
tin v. Kimball, 12 Cush. 485. 

Nebr.—Morris v. Haas, 54 Nebr. 
579, 74 NW 828. 

N. J.—Taylor v. Sayre, 24 N. J. L. 
647; el v.i Minor, (Ne J.cL 216. 
N. Y.—Sterling v. Metropolitan L. 
Ins. Co., 6 NYSt 96. 
és a gh Wd v. Killebrew, 95 N. 

Vt.—Moulton v. Moore, 56 Vt. 700. 

25. U. S.—Saltonstall’ v. Russell, 
152 U. S. 628, 14 SCt 733, 38 L. ed. 576; 
Snow v. Miles, 22 F. Cas. No. 13, 146, 
3 Cliff. 608. 

Ill—Smith v. Chicago, 107 Ill. A. 
270 [aff 204 Tll. 356, 68 NE 395]; 
Gaines v. ea COSA ZO 

Kan.—Peters v. Farmers’ 
Bank, 106 Kan. 1, 185 P 892; 
State Bank v. Norduff, 2 Kan. A. 55, 
43° P' 312. 

Me.—Pillsbury v. Brown, 82 Me. 
450, 19 A 858, 9 LRA 94; Machias Ho- 
tel Co. v. Fisher, 56 Me. 321; Moore 
v. Philbrick, 32 Me. 102, 52 AmR 642; 
Gardiner vy. Nutting, 5 Me. 140, 17 
AmD 

Mass.—Morse v. Natick, 176 Mass. 
510, 57 NE 996; West Roxbury vy. 
Minot, 114 Mass. 546; Esty v. Cur- 
rier, 98 Mass. 500; Scudder v. Wor- 
ster, 11 Cush. 573; Johnson y. Shed, 
aLePicky 225; 

Minn.—Rogers v. St. Paul, 86 Minn. 
98, 90 ae, DDS 

N. H.—Child v. 
Wik es 45 N. H.. 547, 


Eureka Powder 


Y.—Oneida Bank y. Ontario 
Bank, 21 N. Y. 490. 
N. C.—Hines v. Wilmington, etc., 


R. .Co.;- 95" Ne. 4345) 59 AmR, 2428 
Pa.—-Bixler v. Kunkle, 17 Serge. & 


pokey v. Darling, 65 Vt. 639, 

27 A 32 
27. aieneras v. Travelers’ Ins. Co., 

80 Cal. 505, 22 P 939. 

28. Conroy v. Equitable Acc. Co., 
Of OR. Tie i683 Aes 56. 

29. Cross references: 

Objecting for first time on appeal to 
want of pleading see Appeal and 
Error § 701. 

Waiver of: 

Lack of filing or timely filing of 

pleading see supra § 1226 

Want of reply or replication: 

In equity see Equity § 595. 
Presumption on appeal as to see 
Appeal and Error § 2680. 

30. Deming Co. v. Bryan, 2 Ala. 
A, 317,56 S 754. 

[a] Fact that defendant is infant 
does not prevent the waiver of a rep- 
lication to the answer. Junk y. Zies- 
Ke ML LL A. HOS: 

31. Sachs v. Hensley, 220 Ky. 226, 
294 SW 1073. 


EE ETN ERR ARPT TST I SRR aa BI eg a ee ee SSS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Agreement or consent. The parties may, by agree- 
ment or consent, try or litigate issues outside of those 
made by the pleadings, 82 or waive the want of a 
pleading,*? as by submitting the case on an agreed 
statement of facts;** but an agreement of counsel 
to waive pleadings does not relieve plaintiff from 
proving his ease by the same measure of proof as 
would be necessary in the absence of such agree- 


ment.?5 


Failure to call attention of court to want of denial 
generally. The failure, at any time,?® or in due 
time,** to eall the attention of the trial court to the 
failure of one party to deny an allegation of the other 
party is a waiver of the right to have the allegation 


taken as confessed. 


Failure to move for judgment on pleadings may . 


32. Worez v. Des Moines City R. 
Co., 175 Iowa 1, 156 NW 867; Durand 
v. Durand, 175 Minn. 549, 221 NW 908; 
Farmers’ L. & T. Co. v. Housatonic 
R. Co., 152 N. Y. 251, 46 NE 504; Ack- 
erman v. Berkowitz, 123 Misc. 937, 206 
NYS 624; Carter v. Howard, 17 Misc. 
381, 39 NYS 1060; Brey v. Forrestal, 
151 Wis. 245, 1838 NW 645. And see 
Baar v. Smith, 201 Cal. 87, 255 P 827 
(discussing the point). 

“The parties may try out questions 
not mooted in the pleadings and cre- 
ate issues distinct from the pleadings 
by mutual agreement.” Worez -v. 
Des Moines City R. Co., 175 Iowa 1, 
26, 156 NW 867. 

[a] Parties may agree as to sub- 
ject matter of their litigation, and 
thereby waive the objection that a 
particular issue is not embraced by 
the pleadings. Lodge v. Williams, 
195 Ky. 773, -243. Sw 1011. 

[b] Inference of consent.—(1) A 
defense which has not been pleaded 
may be taken as having been within 
the issues by consent where it was 
litigated without objection at the 
trial. Smith v. Fox, 18 Misc. 729, 42 
NYS 20. (2) Consent to the litiga- 
tion of the defense may be inferred 
from the admission, without objec- 
tion, of evidence irrelevant, except as 
to such defense, or from the charge 
of the court acquiescgd in by the par- 
ties. Carter v. Howard, 17 Misc. 381, 
39 NYS 1060. (3) On the other hand, 
a failure to object to evidence which 
is relevant to a matter pleaded can- 
not be taken as consent to the trial 
of another matter which the evidence 
also tends to prove, but which has 
not been. pleaded. Worez v. Des 
Moines City R. Co., 175 Iowa 1, 156 
NW 867; Piper v. New York State R. 
Co., 185 App. Div. 184, 172 NYS 838. 

33. Sachs v. Hensley, 220 Ky. 226, 
294 SW 10738. 

fa] Agreement that certain mat- 
ters may be brought in under gen- 
eral issue is a waiver by plaintiff of 
any further pleading by defendant 
which might be necessary to enable 
him to introduce evidence of such 
matters. Deming Co. v. Bryan, 2 Ala. 
A, 31%, 56 S 754. 

[b] Matters equivalent to consent. 
—If replications have not been filed 
when the trial begins, defendant is 
bound to know it, and failure to ask 
for a rule against plaintiff to file 
them is equivalent to consenting that 
the trial, so far as the pleadings are 
concerned, may be commenced as if 
the issues were properly made up. 
J. S. Keator Lumber Co. v. Thompson, 
TAZ NWS) 484) 12SEC 66955 36. 1. ‘ed, 
495. 

34. Saltonstall v. Russell, 152 U. 
S. 628, 14’SCt 733, 38. ed. 576; Reid 
Vv. Chicago 4 Boe Co., Zo leks A. eee 
Vanderline v. Smith, 18 Mo. 
Sawyer v. Corse, 17 Gratt. iss vey 
230, 94 AmD 445. 

35. Lawrence McFadden Co. v. 
Philadelphia, 59 Pa. Super. 44. 

36. Southwestern Tel., etc., Co. v. 
Andrews, (Tex. Civ. A.) 169 SW 218: 
To same_ effect Rexall Drug Co. v. 
Butler, (Tex. Civ. A.) 185 SW 989 
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constitute a waiver of the absence of a reply,?® or of 
the failure of either party specifically to deny affirma- 
tive matter alleged by the adverse party,®® and, as 
hereinafter stated, a failure to ask for judgment on 
the pleadings, coupled with other matters, may con- 
stitute a waiver.*° 

Joinder in issues of law raised by a demurrer to 
certain pleas, without objection that no response by 


demurrer or replication has been made to other pleas, 


is an implied waiver of a response to such pleas until 
the issues of law have been finally determined.*+ 

[§ 1247] b. By Going to Trial. Proceeding to trial 
voluntarily, without objecting or asking for judgment 
on the pleadings or by default, and as though issue 


was properly joined, is deemed a waiver of a failure 


(failure to make any request to trial 
court to have allegation taken as 
conferred). 

37, (Kansas! (City, etces eR Co.) NV. 
Cole, (Tex. Civ. A.) 183 SW 137. 

38. Louisville, etc., R. Co. v. Co- 
pas, 95 Ky. 460, 26 SW 179, 16 KyL 
14; Goodwill Oil Co. v. Hlliott, 107 
Okl. 127, 230 P 902; Texarkana, etc.. 
Wena v. Rea, (Tex. Civ. A.) 180 SW 

De 

39. Kansas City Southern R. Co. 
EN ibe 3 (Tex, Civ. A.) 180 SW 


40. See infra § 124 

41. Peo. v. Weber, $2 Til. 288. 

42. U. S.—Havelock Bank v. West- 
ern Union Tel. Co., 141 Fed. 522, 72 
CCA 580; North Chicago St. R. Co. 
v. Burnham, 102 Fed. 669, 42 CCA 584. 

Ala.—Glass v. Meyer, 124 Ala. 332, 
26 S 890; Comer v. Way, 107 Ala. 
300, 19 S 966, 54 AmSR 93; Andrews 
v. Birmingham Mineral R. Co., 99 
Ala. 438, 12 S 482; Kansas City, etc., 
R. Co. v. Burton, 97 Ala. -240, 12.8 
88; Richmond, etce., R. Co. v. Farm- 
er,.07 Ala. 141, 12 S 86; Home Pro- 
tection of North America y. Cald- 
well, 85 Ala. 607, 5 S 388; Clark v. 
Rose, 75 Ala. 129; Kemper, etc., Nav., 
ete, ‘Con swe, Schicitelin, 162) Ala, '493); 
Clark v. Stoddard, 3 Ala. 366; Bak- 
er v. Washington, 5 Stew. & P. 142; 
Bond v. Hills, 3 Stew. 283. 

Ark.—Updegraff v. Marked Tree 
Lumber Co., 83 Ark. 154, 103 SW 606. 

Cal.—San Luis Water Co. v. Es- 
trada, 117 Cal. 168, 48 P 1075; Crow- 
ley v. City R. Co., 60 Cal. 628; Gale 
v. Tuolumne Water Co., 14 Cal. 25. 

Colo.—Quimby v. Boyd, 8 Colo. 194, 
6 P 462; Learned y. Tritch, 6 Colo. 
579; Taylor v. McLaughlin, 2 Colo. 
12; Anderson vy. Sloan, 1 Colo. 484. 

Fla.—People’s Nat. Bank v. Ma- 
gruder, 77 Fla. 235, 81 S 440; Frank 
v. Williams, 386 Fla. 136, 18 S 351; 
Judge v. Moore, 9 Fla. 269. 

Ga.—Beard v. White, 120 Ga. 1018, 
48 SE 400. 


Tll.—Tllinois Life Assoc. v. Wells, | 


200 Ill. 445, 65 NE 1072; Kaestner 
v. Chicago First Nat. Bank, 170 Ill. 
322, 48 NE 998; Shreffler v. Nadel- 
hoffter; 133 Ill. 5386,.25 NE 630; 23 
AmSR 626; Strohm v. Hayes, 70 Ill. 
41; Ohio, ete., R. Co. v. Middleton, 
20 Ill. 629; Armstrong v. Mock, 17 
Ill. 166; Ross v. Reddick, 2 Ill. 73; 
Chicago, ete., R. Co. v. Jennings, 114 
Ti. Al 622 “Laff 217 dl), 494, 75 NE 
560]; Cummings v. Smith, 114 Ill. A. 
85; O’Leary v. Zindt, 109 Ill. A. 309; 
Moreland v. Bebber, 102 Ill. A. 572; 
Supreme Court of Honor v. Barker, 
96 Ill. A: 490; Wetz v. Greffe, 71 Ill. 
A.’ 813; Kellogg v. Boehme, 71 I1l. 
A. 648; West Chicago St. R. Co. v. 
Krueger, 68 Ill. A. 450; Funk v. Bab- 
bitt, 55 Ill. A. 124; Peo. v. Ward, 41 
Till. A. 464; Greser v. Peo., 36 Ill. A. 
415; Douglas v. Matson, 35 Ill. A. 
538; Chicago v. Wood, 24 Ill. A. 40. 

Ind.—Citizens Bank v. Bolen, 121 
Ind. 301, 23 NE 146; McFadden v. 
Fritz, 110 Ind. 1, 10 NE 120; John- 
son v. Brisco, 92 Ind. 367; Andre v. 
Frybarger, 70 Ind. 280; Davis v. Pool, 


to raise, form, or join issue properly or at all,*#? such 


Houston v. Houston, 67 
Kirkpatrick v. Alex cander, 
Holten v. Lake’ County, 
55 Ind. 194; Waugh v. Waugh, 47 
Ind. 580; Stingley v. Lafayette Sec- 
ond Nat. Bank, 42 Ind. 580; Pattison 
v. Vaughan, 40 Ind. 253; Train v. 
Gridley, 36 Ind. 241; Irvinson v. Van 
Riper, 34 Ind. 148; Sutherland v. 
Venard, 32 Ind. 483: Ringle v. Bick- 
nell, 32 Ind. 369: Knowlton v. Mur- 
dock, 17 Ind. 487; Denny _v. Moore, 
13 Ind. 418; Norman -v. Norman, 11 
Ind. 288; Brower v. Nellis, 16 Ind. 
A. 183, 44 NE 939; Schnull v. Me- 
Pheeters, 12 Ind. A. 509, 40 NE 758. 
Iowa.—Geddes v. McElroy, 171 
Iowa 633, 154 NW 320; Gregory v. 
Bow!sby, 126 Iowa 588, 102 NW 517; 
Medland v. Walker, 96 Iowa 175, 64 
NW 797; Wright v. Waddell, 89 Iowa 
350, 56 NW 650: Long v. Valleau, 87 
Iowa 675, 55 NW 31, 56 NW 748. 
Kan.—Chicago, ete, R. Co. v. 
Frazier, 66 Kan. 422, 71 P 8381; 
ley v. Carter,.-49 Kan. 72,30 P 182: 
Cooper v. Davis Sewing-Mach. Co., 37 
Kant 231, 152P°235. 
Ky.—Miller v. Winter, 206 Ky. 377, 
aor SW 186; Cain v. Flynn, 1 Dana 
Md.—Chappell v. Real Est. Pooling 
Co., 89 Md. 258, 42 A 936; Soper v. 
Jones, 56 Md. 503; Ragan v. Gaither, 
11 Gill & J. 472 
Minn. —Lyford v. Martin, 79 Minn. 
248, 82 NW 479; Merchants’ Nat. 
Bank v. Barlow, 79 Minn. 234, 82 NW 
3864; Clark v. Austin, 88 Minn. 487, 
38 NW 615; Taylor v. Parker, 17 


Minn. 469. 
Miss.—Slaydon v. McDonald, 82 
‘Louis Bldg., ete., 


Miss. 504, 34 S 357 

Mo.—North St. 

Assoc. v. Obert, 169 Mo. 507, 69 SW 
1044; Ferguson v. Davidson, 147 Mo. 
664, 49 SW 859; State v. Phillips, 137 
Mo. 259, 38 SW 931; Turner v. Butler, 
126 Mo. LSI 28 SW 77; Meader v. 
Malcolm, 78 Mo. 550; Bader v. Schult, 
118 Mo. A. 22, 94 Sw 834; Zongker 
v. People’s Union Mercantile Co., 110 
Mo. A. 382, 86 SW 486; Holke v. Her- 
man, 87 Mo. A. 125; Bircher v. St. 
Louis Sheet Metal Ornament Co., 77 
Mo. A. 509; Frank v. Frank, 6 Mo. 
A. 589. 

Nebr.—Baker v. Racine-Sattley Co., 
86 Nebr. 227, 125 NW 587; Gross v. 
Scheel, 67 Nebr. 223, 93 NW 418; Al- 
bion Milling Co. v. Weeping Water 
First Nat. Bank, 64 Nebr. 116, 89 NW 
638; Missouri Pac. R. Cov; ‘Palmer, 
55 Nebr. 559, 76 NW 169; Schuster v. 
Carson, 28 Nebr. 612, 44 NW 734. 

N. M.—Herlow v. Orman, 3. N. M. 
291, 6 P 935; Waldez v. Archuleta, 3 


N. M. 195, 5 P 327. 
N. Blackwell, 84 


Y.—Muldoon v. 
N. Y. 646. 

Okl.—Johnson v. Myers, 32 Okl. 421, 
423, 122 P 713 [cit Cyc]. 

Or.—Minard v. McBee, 29 Or. 225, 
44 P 491. 

Pa.—Morgan v. Westmoreland 
Electric’ Co., 213) Pa. 151, 62 A. 638; 
Lewisburg, etce., R. Co. v. Stees, 77 
Pa. 332; Tams v. Bullitt; 35, Pa. 308; 
Good Intent Co. v. Hartzell, 22 Pa. 


67 Ind. 425: 
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as a failure to raise, form, or join issue arising from 
the want of a declaration or complaint,** plea,** affi- 
davit of merits,*® reply or replication,*® rejoinder,** 
similiter,*® or answer or reply to a counterclaim or 


cross complaint.*® 


[§ 1248] ce. By Participating in Trial or Introduc- 
ing, or Failing To Object to, Evidence. 
parties have voluntarily and without objection tried 


2s Ensley, -v. Wrieht;, 9 (Pa, ~50L: 
Long v. Long, 4 Pa. 29; Glenn v. 
Copeland, 2 Watts & S. 261; Sauer- 
aman v. Weckerly, 17 Serge. & R. 116 
foverr. Pratt v. Phillips,. 4 Yeates 
467]; Jenkins v. Cutchens, 2 Miles 
65; Brown v. Headly,.3 Pa.. Co.. 76; 
Franklin v. Mackey, 9 LancBar 197; 
Burke v. Society, 2 Leg. Rec., 15. 

_ R. I—-O’Connell v. King, 26 R.. I. 
544, 59 A 926. 

S. D.—Grant v. Whorton, 28 S. D. 
599, 600, 134 NW 803 [quot Cyc]. 

Tenn.—Winn v. Fidelity Mut. Life 
Assoe; 100 ‘Tenn. 860, 47 SW.: 93; 
Cherry v. Smith, 10 Heisk. 389. 

Tex.—Jackson v. Marshall, 6 Tex. 
824; State Bank, etc., Co. v. Horn, 
(Civ. A.) 295 SW 698; Southern Kan- 
sas R. Co. v. Hughey; (Civ. A.) 182 
SW 361; Galveston, ete, R, Co. v. 
Pennington, (Civ. A.) 166 SW 464, 467 
[quot Cye, and foll Texas City Ter- 
minal Co. v. Petitfils, (Civ. A.) 182 
“SW 19]. 

Va.—Kern v. Wyatt, 89 Va. 885, 17 
SE 549; Bartley’ v. McKinney, 28 
Gratt. (69° Va.) 750. 

W. Va.—Long v. Perine, 41 W. Va. 
314-23 SH 611; Baltimore; .etc.,. R. 
COanve Bitner, 15 W. Va. 455, 36 AmR 
820. 

Wis.—Killman vy. Gregory, 91 Wis. 
478, 65 NW 6538; Stuckey v. Fritsche, 
77 Wis.'329, 46 NW 59. 

La] Failure to join issues in writ- 
ing is waived by voluntarily: proceed- 
ing to trial. Smith v. Bellrose, 200 
Tll. A. 368. 

43. Andre v. Frybarger, 70 Ind. 

44. Farley v. Dean, 196 Ill. A. 389. 

45. Chalkowski v. Szafranski, 250 


Till. A. 359; Lahiv. v. Fleishman, 165 
DUA, 312. \ 

46. D. .C.—Steven v. Saunders, 34 
App. 321. 


Tll.—Harrigan'v. Peoria County, 128 
I. A: (651. 

Miss.—Coleman 'v. 
Miss. 137, 99 S465. 

Mo.—Boyajian v. Reinheimer, 
229 SW 441 [aff 250 SW 364]; Luna 
v. Williams, 190. Mo. A. 266, 176 SW 


Bowman, 135 


550; Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154. 
Oh.—Wuest _ Vv. Cincinnati, 13 


OhNPNS 249. 

Okl.—Hutchings v. Zumbrunn, 86 
Okl. 226, 208 P 224; Patterson v. 
Choate, 50 Okl. 761, 151 P 620; Alli- 
son v. ‘Bryan, 26 Ol. 520, 109 P 934, 
138 AmSR 988, 30 LRANS 146; Holt 
v. Holt, 23 Okl. 639, 102 P 187. 

Pa. —Stoever Vv. Weir, 10 Serg. & R. 
25. 

Tex.—Galveston, etc., R. Co. v. Car- 
mack, (Civ. A.) 176 SW 158; ‘Mem- 
phis Cotton Oil Co. v. Tolbert, CGiv. 
A.) 171 SW 309. 

47. Weber v. Sneeringer, 247 Ill. 
A. 294, 

48. Barrs v. Brace, 38 Fla. 265, 20 
S$ 991; St. Johns, etc., R.-Co. v. Ran- 
som, 33 Fla. 406, 14 S 892; St. Johns, 
etc, R= CO, y- Shalley, 3a Fla. 397, 14 


890; Livingston v. Anderson, 30 | 


Wilson v. Hunter, 


Ss 
Fla. 117, 11S 270; 
Florida Ris 


25 Fla. 469, 6 S 432; 


etc., Co. v. Webster, 25 Fla. 394, 5 S_ 
714; Hefling v. Van Zandt, 162 Ill. | 


162, 44 NE 424; Hughes v. Richter, 
161 Ill. 409, 43 NE 1066; Hazen v. 
Pierson, 83 Jil. 241; Evanski v. Mt. 
Olive, ete., Coal Co., 
Nelson v. Beidler, 134 Ill. A. 655; 
Sti Louis, etc., R- Co.’ vs Brown, | 34 
TMi. Ay 552; 


223 Ill. A. 83; | 


Williamson vy. Nigh, 58 | 
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[§§ 1247-1248 


- the case as if certain matters were in issue, one party 
will not be permitted afterward to object that such 
matters were not properly put in issue by the plead- 
ings,®° he being considered, in some eases, to be es- 


topped to do so,°+ and, in other cases, to have waived 


Where the 


W. Va. 629, 53 SH 124. 
49. ——Hill v. Imboden, 146 
Ark. 99, 225 SW: 330; Streudle v. Le- 


Vey, L225 VArkS V1soy sz" SW 89:8) 
AnnCasl1917D 618; St. Louis, etc., R. 
Cou WerlMaisst 99 tArks 61, hot SW) 
815; West v. Burks, 90 Ark. 156, 118 
SW 397; Gamble v. Harvey-Green- 
haw Mercantile Co., 89 Ark. 37, 115 
SW 946; Updegraff v. Market Tree 
Lumber Co., 83 Ark. 154, 103 SW 606. 

Ida.—Joyce v. Rubin, 23 Ida. 296, 


130 P.793; .Conant v. Jones, 3 Ida. 
(Hasb.) 606, 32 P 250. 

Ind.—Casad v. Holdridge, 50 Ind. 
529; Hedges v. «eae 65 Ind. A. 
586, 115 NE 433 

La , 14 La. 
Ann. 849 


N. Y.—Clinchy v. Apgar, 16 Misc. 
374, 38 NYS 79; Romano v. Irsch, 7 
Misc. 147, 27 NYS 246. 

S. D.—Grant v. Whorton, 28 S. D. 
599, 1384 NW. 802. 

Wis.—Northern Supply Co. v. Wan- 
gard, 123 Wis. 1, 100 NW 1066, 107 
AmSR 984. 

50. U. S.—Kansas, etc., R. Co. v. 
Dye, 70 Fed. 24, 16 CCA 604. 

Ala.—Cooper v. Lake Wood Co., 199 
Ala.: 633,_-75 S- 307. 

Cal.—Peo. v. Swift, 96 Cal. 165, 31 
P 16; Hiatt v. Meridan School-Dist., 
65 Cal. 481, 4 P 464; San Joaquin 
Brick Co. vy. Mulcahy, 58 Cal. A. 295, 
003 P<3od5 . sDelta wand, petc.;. Co. (Vv. 
Perry, 57. Gal. A. 314, 207 P.393; Mce- 
ord VapMartin, “47. Cal.Aj 71a, 191 2 

Fla.—Globe Theater, ete., Co: v. 
Watt, 62 Fla. 196, 57 S 201; Knight 
v. Empire Land Co., 55 Fla. 301, 45 
S 1025. 

Ill.—Allen v. Michel, 38 Ill. A. 313. 

Iowa.—Independent Van, etc., Co. v. 
Iowa Mercantile Co., 189 Iowa 874, 
179 NW 157; Fenner v. Crips, 109 
Iowa 455, 80 NW 526; Great West- 
ern Printing Co. v. Tucker, 73 Iowa 
755, 34 NW 205; Wire v. Foster, 62 
Iowa 114,17 NW 174; Clay v. Alcock, 
23 Iowa 591. 

Kan.—Horton First Nat. Bank v. 
Abmeyer, 82 Kan. 2838, 108 P ,94; 
Triple Tie Ben. Assoc. v. Wood, 78 
Kan. 812, 98 P 219. 

Ky.—Louisville, ete., R. Co. v. Tug- 
gle, 151 Ky. 409, 152 SW 270. 

Md.—Farmers’, etc., Nat. Bank v. 
Hunter, 97 Md. 148, 54 A 650. 

Minn.—Wright v. Waite, 126 Minn. 
115, 148 NW 50; Erickson v. Fisher, 
51 Minn. 300, 53 NW 6388. 

Mo.—Henslee v. Cannefax, 49 Mo. 
295; Stringer v. Geiser Mfg. Co., 177 
Mo. A. 234, 162 SW 645; Campbell v. 
Seeley, 43 Mo. A238) 

Mont. —Coulter v. Union Laundry 
Co., 34 Mont. 590, 87 P 973. 

Nebr.—Moore v. Moore, 104 
122, 175 NW 665; Larsen v. Savidge, 
103 Nebr: 797 LTO) NIW, 853 Parkins 
v. Missouri Pac. R. Co., 76 Nebr. 242, 
107 NW 260. And see Frederick v. 
Buckminster, 83 Nebr.. 135, 119 NW 
228 (if, by any reasonable or liberal 
construction, the pleadings can be 
construed to raise the issue). 

N. Y.—Smith v. Floyd, 18 Barb. 
522; Griffin v. Todd, 14 NYS 351. 

N. M.—Nikolich vy. Slovenska Nar- 
dona Podporna Jednota, 260 P 849. 

Oh.—Toledo v. Center, 16 Oh. Cir. 
Ct. B08 8 Oh. Cir Deer 503; 

Pai , 50 Pa. Super. 
(25 Smith ty, Gross) 27 Paw Co. i384. 

Ss. D—Grant v. Whorton, 28 S. D. 
599, 600, 1834 NW 808 [quot Cye]. 


Nebr. 


the want of a pleading, allegation or denial neces- 
sary to form or join an issue.°? 
may not be applicable under some circumstances,°* 


However, the rule 


[a] Absence of reply will be dis- 
regarded in such case. Gish v. Scant- 
land, 151 Ark. 594, 237.SW 98: 

51. U. S.—New York L. Ins. Co. v. 
Rees, (19) Fi. @2d) -781. 

Cal.—Burrell v. Southern California 
Canning Co.) 30 Cal (AY 162 ALCO 
405. And see Baar v. Smith, 201 Cal. 
87, 255 P 827 (discussing the point). 

Ill—EI] Paso First Nat. Bank v. 
Milter, 235 Ill. 135, 85 NE 312;: Ehr- 
hart v. Rork, 114 Ill. A. 509. 

Kan. —Chicago Lumber Co. y. Lim- 
BYLGk, po) IKAN Oo Oy.O ns 710. 

Miss.—Ajabama, et Ets, CON 
Searles, 71 Miss. 744, 1é S; 255. 

Mo.—Harwood v. Toms, 130 Mo, 
225, 32 SW 666; Spengler v. Kauf- 
man, 43 Mo. A. 5. 

Mont.—McMaster v. Montana Union 
R.. Co., 12’ Mont. 163, 30. P 268, 

N. Y.—Tarbell v. Royal Exch. Ship- 
ping Cos 110. N. We 270,91 T NET 2a. 26 
AmSR 350. ‘ 

Ob.—Tiffin v. Shawhan, 43 Oh. St. 
178, 1 NE 581. 

Tex.—Matheson v. C-B Live Stock 
Co.,. (Civ. A.) 198 SW 641. 

“The trial of the issues tendered 
by a pleading, in the absence of a 
plea, answer or replication . which 
raises them, as though they had been 
thus pleaded, estops the parties from 
subsequently denying that the issues 
were properly made and from taking 
any advantage of the absence of such 
plea, answer, or replication.” New 
York L. Ins. Co. v. Rees, 19 F. (2d) 
W381; TST. 

52. Ill—Wullner v. Smith-Lohr 
Coal Co., 145 Ill. A. 486. : 

Okl.—Foster v. Wooley, 93 Okl. 53, 
220 P 938; Texola First Bank v: Ter- 
reli 44) .OK1y 7'9ie MLAS ae ee Oe 
AnnCasl1917A 681. 

Or.—Larsen v. Duke, 116 Or. 25, 
240 P 227. 

Pa.—Glenn v. * Copeland, 2 Watts & 
SHtQiOL: 

S. D.—Grant v. 
599, 134 NW 803. 

Tex.—Shaw v. Thompson Bros. 
Lumber Co., (Civ. A.) 177 SW 574; 
Denison Cotton Mill Co. v. McAmis, 
(Civ. A.) 176 SW 621 [rev on other 
grounds (Commn. A.) 215 SW 442]; 
Hill County Cotton Oil Co. v. Gath- 
ings, (Civ. A.) 173 SW 597; Texas, 
ete., R. Co. v. Tomlinson, (Civ. A.) 
169 SW 217. f 

Wis.—My Laundry Co. v. Schmel- 
ing, 129 Wis. 597, 109 NW 540. And 
see Lehner v. Rudinger, 185 Wis. 464, 
201 NW 748 (recognizing the rule, but 
holding it inapplicable, as a proper 
and timely objection was interposed). 

Wyo.—Engen vy. Rambler Copper, 
ete, \Co.,20 Wyo0.95, 121 Pe 867 e273 
P 413, 

[a] Tardy motion or objection.— 
The want of a reply to, or denial of, 
allegations in a plea or answer is 
waived where defendant does not, by 
motion for judgment or otherwise, 
object, or call the attention of the 
court, thereto until: (1) Plaintiff's 
evidence is in. Kinney v. Mobile, etc., 


Whorton, 28 S. D: 


R. Co.,,.99 Miss. 795, 5605 1650) (2) © 


The conclusion of the evidence. 
Leach v. Altus State Bank, 56 Okl. 
102, 155 P 875.. (8) The return of a 
verdict for plaintiff. Denison Cotton 
Mill Co. v. McAmis, (Tex. Commn. A.) 
gag OM, 442 [rev (Civ. A.) 176 SW 

53. Brill v. Guaranty State Bank, 
(Tex. Commn. A.) 280 SW 537 [rev 
(Civ. A.) 268 SW 260]. 


panes Meee a ei SS ES, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1248-1250] 


as where, in an action against two or more joint 
tort-feasors, one has joined i issue and the others have 
not.>* 

Introduction of, or failure to object to, evidence.®® 
An objection that a certain matter is not denied, 
properly denied, or put in issue is waived by a party 
where he introduces or brings out evidence bearing 
on the subject,°® or fails to object to evidence offered 
by the adverse party;°* and, a fortiori, the intro- 
duction of evidence,’ or a failure to object to evi- 
dence,°® coupled with other matters, may constitute 
a waiver. Howeyer, no waiver arises from the intro- 
duction of evidence for another purpose,®® or from 
a failure to object to evidence where no evidence is 
introduced to which objection could properly be 
made,*? and in a few jurisdictions there is no waiver 
by defendant of plaintiff’s failure to reply to, or 
traverse, a plea or allegation of defendant where, 
notwithstanding the introduction of evidence, de- 
fendant requests a peremptory instruction or directed 
verdict at the elose of plaintiff’s evidence, and also 
at the conclusion of all the evidence.°* Where de- 
fendant introduces evidence which is inconsistent 
with, or contradictory of, a matter pleaded by him, 
he is estopped from claiming the benefit of the ad- 
mission arising from plaintiff’s failure to deny ;®* but 
it is held that plaintiff is not equitably estopped 
where, although he introduces evidence in support of 
allegations of the complaint which are not put in 

54. Brill v. Guaranty State Bank, 
Supra. 118, 121 NW 426. 

[a] Reasons for nonapplication of 60. 
rule are that the issue joined by one] A. 138. 
defencant has to be determined by a 61. 
trial; the law does not impose upon 
plaintiff the positive duty of inter- | NW 


posing an objection to the codperation 62. 
of one defendant with his codefend- | Mullins, 
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va 


ruff v. Bearman Fruit Co., 108 Minn. 
Steinberg v. Schwartz, 219 Ill. 


J. S. Stearns Lumber Co. v. 
Noe asa Ins. Co., 159 Wis. 627, 150 


Straight Creek Fuel Co. v. 
189 Ky. 661, 
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issue by the answer, defendant does not introduce 
any evidence tending to contradict the allegations.°* 

Request for instruction to the jury as to an issue 
is a waiver of the objection that such issue is not 
presented by the pleadings.*®® 

[§ 1249] d. Treatment Accorded Case or Issues 
by Court. A case may be so tried that an issue not 
squarely pleaded may be considered as in the case.°® 
The court will treat irregular or incomplete issues as 
regular or complete where they have been so treated 
by the parties ;°7 it will treat the case as if an oral 
issue had been formed where the parties voluntarily 
co to trial without the formation of a written issue ;°° 
and it will treat the ease as if certain allegations 
had been denied and put in issue,®® or as if the gen- 
eral issue or general denial had been filed,*° where, 
although the allegations are only imperfectly denied, 
or there is no controverting pleading at all, the par- 
ties have, without objection, proceeded to, or with, 
the trial as if the allegations had been properly de- 
nied or traversed; but the failure to file a contro- 
verting pleading cannot be held to raise any new 
and affirmative matter.™+ 

{§ 1250] 3. To Want or Insufficiency of Bill of 
Particulars.*? Failure to file a bill of particulars is 
waived by failure to move, demur, or otherwise ob- 
ject before trial;7* and, all objections to the filing, 
service, or form of a bill of particulars are waived 
by pleading over or going to trial without. objection, ‘* 
247 Mo. 223, 226, 152 SW 302. 

71. Stringer v. Geiser Mfg. Co., 
177 Mo. A. 234, 162 SW 645. 

72. Cross references: | 
Time and mode of presenting objec- 


tion see supra § 1220 
Waiver of objection to evidence or 
266 


variance see infra : 
Cal.—Silva v. Bair, 141 Cal. 


ant in maintaining the latter’s de- 
fenses; and a defendant who has not 
joined issue on the question of lia- 
bility has a right to participate in 
the trial so far as it relates to the 
assessment of damages. Brill v. 
Guaranty State Bank, (Tex. Commn. 
cy ea SW 537 [rev (Civ. A.) 268 SW 

55. As waiver of objection that 
matter not pleaded perfectly or at all 
see supra § 1244. 

56. Henderson v. Northam, 176 
Cal. 493, 168 P1044. Chariton <v. 
Ward, 102 Misc. 238, 168 NYS 876; 
Bybee vy. Austin, (Tex. Civ. A.) 180 
SW 287. 

57. Gorski v. Zitkov, 104 Conn. 
338, 132 A 912; Avery Co. v. Harri- 
son Co.,, (Tex... Civ.A;).254-Sw: 1015 
[rev on other grounds (Commn. A.) 
267 SW 254]. 

58. See cases infra this note. 

[a] Thus a party has waived the 
objection where he has not only intro- 
duced evidence, but has also: (1) 


Gone to trial (Florence, ete., R. Co. 
v. Jensen, 48 Colo. 28, 108 P 974; 
Schecter v. White, 41 Colo. 219, 92 


P 700) (2) without objection (Dun- 
ham v. Marsden, 45 N. B. 279, 38 
DomLR 24). (3) Proceeded with the 
trial as if the issues had been regu- 
larly formed. Paulson v. Bergman, 
62 Colo. 93, 160 P 189. (4) Failed to 
except to the pleading of the adver- 
sary or to move for judgment on the 
pleadings, and allowed the issues to 
be submitted to the jury. Tabet Bros. 
Co. v. Higginbotham, (Tex. Civ. A.) 
170 SW 118. 

59. See cases infra this note. 

[a] Rule applied to failure to ob- 
ject to evidence coupled with: (1) 
Going to trial on the merits (Lohman 
v. Reymond, 18 N. M. 225, 137 P. 375) 
(2) without moving for judgment on 
the pleadings (Gulf Live Stock Ins. 
Co. v. Love, (Tex. Civ. A.) 181 SW 
766). (3) Trial of case on the theory 
that the matter was in issue. Wood- 


Louisville R. Co. v. Hibbitt, 139 Ky. 
43, 129 SW 319, 139 AmSR 464. 

63.5" Clarke v. :Child, 66).Cal. «8%; 4 
P 1058. 

64 Blodgett v. Scott, 11 Cal. A. 
310, 104 P 842. 

65. Baltimore, etc., R. Co. v. Mack- 
ey, 157-U. S. 72, 15 SCt 491, 39 L. ed. 
624; Illinois Life Assoc. v. Wells, 
200 Ill. 445, 65 NE 1072; Grannemann 
v. Meyer, 169 Ill. A. 291; Wilmerton 
v. Sample, 42 Tll. A. 254; Fenner v. 
Crips, 109 Iowa 455, 80 NW 526; Tex- 
as, etc., R. Co. iv. Tomlinson, - (Tex. 
Civ. A.) 169 SW 217. 

66. Wendt v. Foss, 161 Iowa 122, 
140 NW 881. 

67. Cook v. Marseilles, 139 Ill. A. 
536; Harrison v. Peo., 124 Ill. A. 519. 

68. McKinty v. Butts, 217 Ill. A. 
234; Butler v. National Live Stock 
Ins. Co., 200 Ill. A. 280; Witteman 
Co. v. Goeke, 200 Ill. A. 108. 

69. Weidenmueller Vv. Stearns 
Ranchos Co., 128 Cal. 623, 61 P 374; 
Tracy v. Craig, 55 Cal. 91; Salisbury 
v. La Fitte, 22 Colo. A. 90, 123 P 124; 
Stitzel v. Franks, 126 Ill. A. 260; 
Murphy v. Wabash R. Co., 228 Mo. 56, 
128 SW 481. 

[a] If party receives the word 
“replication” for a-replication, it will 
be considered as a replication suitable 
to the defense made. Boyers v. 
Pratt, 1 Humphr. (Tenn.) 90. 

70. Loomis v: Riley, 24 Ill. 307; 
Hose v. Allwein, 91 Ind. 497; Wilcox 
v. Majors, 88 Ind. 203; Felger v. Et- 
zell, 75 Ind. 417; Lewis v. Bortsfield, 
75 Ind. 390; McAlister v. Howell, 42 
Ind. 15; Helton v. Wells, 12 Ind. A. 
605, 40 NE 930; Young v. Gentis, 7 
Ind, A. 199, 32° NE 796. : 

{a] Effect of trial.—‘‘The trial of 
the cause without any reply being 
filed, and without any motion on the 
part. of the defendant for a default 
against plaintiff for want of reply, 
was the same, in effect, as if a general 
denial had been filed to the answer.” 
Brewster v. Laclede Land, etc., Co., 


225-SW 726; 73. 
599, 7b. Brle2: 
Fla.—Muller v. Ocala Fdy., 

Works, 49 Fla. 189, 38 S 64. 

Ill._—Howe v. Frazer, 117 Ill. 191, 
7 NE 481; Eddie v. Eddie, 61 Ill. 134. 

Ind.—Chamness v. Chamness, 53 
Ind. 301. 

Iowa.—Farwell v. 
535. 

Kan.—Mugan v. Haley, 16 Kan. 68. 

Me.—Harrington v. Tuttle, 64 Me. 
474, 

Md.—Billingslea vy. Smith, 77 Md. 
504, 26 A 1077. 
poieaets Hires son v. Neale, 12 Gray 

2. 

Mich.—Peninsular Stove Co. v. Os- 
mun, 73 Mich. 570, 41 NW 693; Mc- 
oes v. Lamb, 66 Mich. 615, 33 NW 


pon C.—Long v. Kinard, 16 8. €: L. 
[a] Where, after furnishing of 
amended bill of particulars by order 
of the court, defendant makes no ob- 
jection to its item's for over «five 
months and until the very moment 
of trial, objection thereto is waived. 
Ames v. Bell, 5 Cal. A. 1, 89 P 619. 

74 |Ala.—Pryor v. Johnson, 32 
Ala. 27. 

Cal.—MecCarthy v. Mt. Tecarte 
Land, etc., Co., 110 Cal. 687, 43 P 391; 
Dennison v. Smith, 1 Cal. 437. 

Conn.—Brown v. Woodward, 175 
Conn. 254, 53 A 112; Vila v.-Weston, 


etc., 


Tyler, 5 Iowa 


33 Conn. 42. 

Del. pe ntibenel v.. Yerger, 19 Del. 
87, 50 A. 62. 
: Mass.—Turner v. Twing;79 ‘Cush. 
1 

Mich.—Buckeye Tp. v. Clark, 90 


Mich. 32, 51 NW 528. 

N. Y. —Hoag Vv. Weston, 10 
NYCivProc 92, | NYSt 584. 

Va.—Norfolk, etc., R. Co. v. Carter, 
91 Va. 587, 22 SE 517. 

Wash.—Isham v. Parker, 3 Wash. 
755, 29 P 835. 

See Dixon v. Swenson, 101 N. J. lL. 
22, 127 A 691 (defendant, who an- 
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or by retaining the bill without objection instead of 
returning it within a reasonable time.‘® While de- 
fendant, after having properly demanded, or pro- 
eured a rule for, a bill of particulars, waives nothing 
by pleading to the declaration,’® or noticing the cause 
for trial,*7 yet where he goes to trial without having 
demanded either a compliance with the rule or a dis- 
missal of the common counts from the declaration, he 
will be considered as having waived a compliance 
with the rule.*® 

[§ 1251] 4. To Demurrers or Lack of Joinder 
Therein. A defect in a demurrer will be deemed to 
be waived if timely objection thereto is not made,*® 
or if the party whose pleading is demurred to amends 
it to obviate the objection raised by the demurrer.®° 
Joining issue on a demurrer is a waiver of defects of 
form therein,’! and of irregularities and delays in 
presenting the demurrer,*? and the objection that the 
ground of special demurrer was waived;** but it does 
not waive the objection that the demurrer is frivo- 
lous.8* No objection can be taken to the time of 
filing a demurrer when it was filed by consent.8> In 
a code state.an objection that the interposition of a 
demurrer by one defendant to the pleading of his 


swered after having been served with 
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369, 3 SW (2d) 52. 


[§§ 1250-1253 


codefendant is not provided for by code cannot be 
waived.*® 

Failure to join in demurrer. Arguing a demurrer 
and submitting it to the court is a waiver of the fail- 
ure properly to join in the demurrer,*’ and of the 
objection that the cause was not submitted on the de- 
murrer but upon other issues properly joined.*® 

[§ 1252] 5. To Motions. The right to object that 
a second motion violates a code provision prohibiting 
the filing of more than one motion of the same kind 
assailing a pleading which has not been amended may 
be relinquished by permitting the objectionable mo- 
tion to be argued and submitted to the court for de- ° 
termination without any effort or attempt to have 
it removed from the files.*® 

[§ 1253] 6. To Amended or Supplemental Plead- 
ings..° A defect or irregularity in the form, con- 
tents, filing, or service of an amended pleading may 
be waived by conduct,®! agreement or consent,®? or a 
failure to make a proper®? and prompt®* objection 
thereto in the trial court.®® An objection to the con- 
tents of an amended declaration, petition, or com- 
plaint may be waived by answering over,?® answer- 


(2) An agree- Miss.—Pass v. McRea, 36 Miss. 


a bill of particulars, must be deemed 
to have considered the information 
contained therein’ sufficiently ade- 
quate for a determination of the prop- 
er answer to be made). 

75. Paine v. Smith, 32 Wis. 335. 


76. Peterson v. Tilden, 44 Mich. 
168, 6 NW 217. 

77. Peterson v. Tilden, supra. 

78. 


Wilson v. St. John’s Hospital, 
92 Til. A. 413... 

Hermanos v. Yap Tico, 24 
Philippine 504. See Catron v. Bostic, 
123 Va., 355, 96 SE 845 (a demurrer 
cannot be regarded as of no value 

- because it does not state the grounds 
thereof, where they are not called 
for by a party or the court). 

80. Young v. California State Bd. 
of Pharmacy, 273 Fed. 30. 

81. Shoop v. Powles, 13 Md. 304; 
Higginbotham v. Brown, 4 Munf. (18 
Va.) 516. 

82. Witter v. McNiel, 4 Ill. 433; 
Kent v. Holliday, 17 Md. 387; Sey- 
mour v. Pittsburg, etc., R. Co., 44 Oh. 
St. 12, 4 NE 236. 


83. Milroy v. Hensley, 2 Bibb 
(Ky.) : 

84. Wyckoff v. Bishop, 98 Mich. 
352, 57 NW 170. 

85. Chandler v. Lazarus, 55 Ark. 
312, 18 SW 181. 

86. Joseph Joseph, etc. Co. v. 


Marva Realty Corp., 166 NYS 506. 

87. Watson v. Hahn, 1 Colo. 385; 
Blydenburgh y. Miles, 39 Conn. 484; 
Harris v. McFaddin, 2 Blackf. (Ind.) 
71; Hart v. Baltimore, etc., R. Co., 6 
W. Va. 336 


88. Granger Vv. Warrington, 8 Il. 
299. 
89. Iowa Coal Washing Co. v. 


Consolidation Coal Co., 204 Iowa 202, 
215 NW 229. 
90. Waiver of objection to: 
Ruling as to amended or supplemen- 
tal pleading see infra § 64. 


Supplemental complaint in suit to 
quiet title see Quieting Title [32 
Cye 1365] 


Sustaining demurrer, by filing amend- 

ed pleading.see infra § 1258. 

91. Kepley: v. Peo., 76 Colo. 233, 
230° P 804. 

92. Aultz v. Zucht, (Tex. Civ. A.) 
209 SW 475. 

[a] Rule applied.—(1) Consenting 
to -—proceed with the trial of the case, 
coupled with a failure to demur or 
make a motion to strike, constitute 
a waiver of an objection to an amend- 
ment changing the nature of the ac- 
tion. Wright v. Skelton, 176 Ark. 


ment, after an amendment has been 
permitted, that the court shall render 
final judgment on the pleadings and 
evidence before the court, waives an 
objection relating to the time of filing 
the amended pleading. Aultz > ow. 
Zucht, (Tex. Civ. A.) 209 SW 475. 

93. Koboliska v. SWehla, 107 Iowa 
124, 77 NW 576. 

[a] For example, the right to 
claim that an amendment simply re- 
peats allegations previously held bad 
on demurrer is waived by the adverse 
party where he demurs a second time 
instead of moving to strike. Ko- 
boliska v. Swehla, 107 Iowa 124, 77 
NW 576. 

94. Lower Kings River Water 
Ditch Co. v. Kings R., ete., Canal Co., 
67 Cal. 577, 8 P 91; Morris v. Hartley, 
26 Cal. A. 61, 146 P 73, 26 Cal. A. 804, 
146 P 78; Hendricks: v. Strahley, 
(Ga. A.) 149 SE 70; Boyd v. St. Louis 
Brewing Assoc., (Mo.) 5 SW (2d) 46; 
pine v. Smith, 120 S. C. 468, 113 SE 

[a]. Keeping amended pleading 
sixteen days without giving notice 
of objection thereto is a waiver. 
Hollister vy. Livingston, 9 HowPr (N. 
Y.) 140. 

95. U. S.—Rush v. Kansas City 
Ree Nat. Bank, 71 Fed. 102, 17 CCA 

Ala.—Tennessee, ete., R. Co. v. 
Danforth, 112 Ala. 80, 20S 502; Stew- 
art v. Goode, 29 Ala. 476. 

oo ntk: Pelham v. State Bank, 4 Ark. 

Cal.—Hunter v. Bryant, 98 Cal. 247, 
33 PS: 

Colo.—King v. Rea, 13 Colo. 69) 21. 
P 1084. 

Conn.—Ritchie v. Waller, 63 Conn. 
ee 28 A 29, 38 AmSR 361, 27 LRA 


Ill. Hughes v. Richter, 161 Ill. 409, 
43 NE 1066; Tomlinson v. Earnshaw, 
212 DIevSld: “Teutonia Te, Tis? ‘Coay 
Mueller, 77 Ill. 22; Utter v. Jaffray, 
15 Til. A. 236. 

Ind.—Keister v. Myers, 115 Ind. 
312, 17 NE 161; Pape v. Ferguson, 28 
Ind. A. 298,' 62 ‘NE GLE 

Iowa Harvesting 
Mach. Co. v. Richardson, 89 Iowa 525, 
56 NW 682; Benjamin v. Vieth, 80 
Iowa 149, 45 NW 731; Betts v. Far- 
rell, 138 Iowa 572. 

Ky.—Cox v. Lacey, 3 Litt. 334. 


a20nt, .—Horne v. Meakin, 115 Mass. 
Mich.—Hecht v. Ferris, 45 Mich. 
376, 8 NW 82 


1275, 


148. 

Mo.—Spurlock v. Missouri Pac. R. 
Co., 938 Mo. 530, 6 SW 349; Hanly v. 
Holmes, 1 Mo. 84; Jones v. Chicago, 
etc., R. Co., 59 Mo. A. 137; Wetzell v. 
Wagoner, 41 Mo. A. 509; Corrigan v. 


Brady, 38 Mo. A. 649; Robertson v. 
Springfield, etc, R. Co., 21 Mo. A. 
633; Hamlin v. Carruthers, 19 Mo. 
7 ae Lakebrink v. pocames 8 Mo. 
Mont.—Christiansen Vv. Aldrich, 30 
Mont. 446, 76 P 1007. 
Nebr.—Busch  v. Hagenrick, 10 


Nebr. eo 6 NW 474. 

N. Y.—Gri iggs v. Howe, 2 Abb. Dec. 
291, 3 Keyes 166, 2 Keyes 574; Hetzel 
Vv. Basterly, 96 App. Div. 517, 89 NYS 
154; Thompson v. Hicks, 1 App. Div. 
37 NYS 340; Clark v. Bradley, 
20 NYS 452 [aff 139 N. Y. 653 mem, 
35 NE 207 mem]; Dickerson  v. 
Scheuer, 1 NYS 419 [aff 121 “N. Y. 
671 mem, 24 NE 1094 mem]. 

S. D.—Connor v. Dakota Nat. Bank, 
7S. D. 439, 64 NW 519. 

Tex —Reagan v. Evans, 2 Tex. Civ. 
A. tae 21 SW 427; Bates v. Evans, 2 
Tex! A 'Civ. Cas: § 211. 

Pease v. Rockford City Tract. 
Co., 279 Til. 523, 117 NE 83 ‘frev 204 
‘ Graziani v. Ernst, 169 
185 SW 99; 
Kornblatt, 149 Md. 304, 
and cases infra this note. 

{a] Particular objections within 
the application of the rule include 
objections that the amended pleading: 
(1) Changes the cause of action. 
Blanchard v. Dorman, 236 Mo. 416, 
139 SW 395; Forrister v. Sullivan, 
231 Mo.'345, 132 SW 722; Banner 
Lumber Co. v. Robson, 182 Mo. A. 
611, 168 SW 244 [certiorari den sub 
nom. State v. Reynolds, 266 Mo. 
595, 182 SW 743]; Pickel Stone Co. v. 
McClintin, 177 Mo. A. 494, 160 SW 
833; Borkowski v. Janicke, 170 Mo. 
A. 610, 157 SW 125; Finer v. Nichols, 
158 Mo. A. 539, 138 SW 889; Jones V. 
Springfield Tract. Co., 137 Mo. A: 
408, 118 SW 675; Rice v. Norfolk 
Southern R. Co; 167 N. C.. 1; 82: SH 


Gallagher v. 
1381 A 450; 


1034; Curtis v. Parks, 57 Wash. 223, 
106 P 740. (2) Sets forth a new cause 
of action. Laser v. Forbes, 105 Ark. 


166, 150 SW 691; Kansas City South- 
ern R. Co. v. Tonn, 102 Ark. 20, 143 
SW 5ia7. (3) Varies (Bowles v. 
Quincy, ete, “R:* Co; Mo. A.) 187 
SW 1381) (4) or departs (Von Hime vy. 
Fuchs, (Mo.) 8 SW (2d) 824; State v. 
Landon, 304 Mo. 654, 265 ‘SW 525; 
Rideout v. Burkhardt, 255 Mo. 116, 
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§§ 1253-1256] 


ing and going to trial,®? or even by asking a continu- 
ance in order to plead to the amendment,°® or stating 
that defendant’s counsel will prepare and file a new 
statement of defense on account of the amendment.®® 
Likewise answering and going to trial may consti- 
tute a waiver by defendant of an objection to a 
change in the title of the action by an amended peti- 
tion,’ or an objection to the filing of the amended 
petition on the ground that a previous amended pe- 
tition was stricken at a previous term;? the adverse 
party may not complain of lack of service of an 
amended pleading where he pleaded to such amended 
pleading,* nor may he complain that an amendment 
allowed was not actually made where, without avail- 
ing himself of an opportunity to insist that the orig- 
inal pleading be redrawn, he participated in the trial 
which proceeded upon the theory that the amendment 
was allowed,* and an objection to a supplemental 
petition or complaint may be waived by answering 
by both answering and going to trial,® or by failing 
to call the attention of the court to the objection by 
motion or exception.’ However, lack of knowledge 
or notice of an amendment may preclude a waiver 
of an objection;® and consent to an order allowing 
the filing of an amended or supplemental complaint 
is not a waiver of the right to make any legal objec- 
tion to the contents of the pleading.® 
Unauthorized service. An objection that a supple- 
mental or amended complaint was served without 
leave of court or proper authority is waived by an 
admission of due and timely service,!® but not by 
the retention of the amended or supplemental plead- 
ing, in the absence of other facts in the nature of an 


164 SW 506) from the original plead- | 338 
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estoppel. 

Where amendment is conditioned on payment of 
costs or other sums, the acceptance of such sums con- 
stitutes a waiver of, or estops the party to assert, 
any objection to the amendment; 31? and going to trial 
without payment is a waiver of the objection that the 
amendment was made without it.t® 

[§ 1254] 7. To Rulings, or Lack Thereof, on Plead- 
ings'+—a. In General. A party may waive alleged 
error in the ruling of the trial court on the pleadings 
by failing to object thereto,+® joining with the ad- 
verse party in a stipulation for judgment,'® or a sub- 
mission of the cause on an agreed statement of 
facts," pleading over,** amending,*® voluntarily dis- 
missing his own pleading,?° or procuring the dis- 
missal “of his adversary’s pleading.?!_ However, it is 
held that an exception to the court’s action in permit- 
ting defendant to file a plea of set-off is not waived 
by going to trial on the issue arising upon the plea,” 
and that the right to urge error in the ruling of the 
court that a particular count stands and is still in 
the case is not waived by offering evidence to con- 
tradict that introduced by plaintiff, over objection, 
in support of the count.” 

[§ 1255] b. Demurrers or Exceptions?4—(1) Al- 
lowance of Filing. Subsequent steps on the part of 
plaintiff may operate as a waiver of his right to 
challenge the action of the court in allowing defend- 
ant to withdraw a plea and substitute a demurrer 
therefor.”® 

[§ 1256] (2) Failure of Court To Pass upon. Ob- 
jection to the failure of the court to act upon a de- 
murrer or exception to a pleading is waived by volun- 


1, 166, PB 66k; nid. City. Coney. 


ing. 6. Reynolds v. Hill, 28 Okl. 533,] Bnid, 43 Okl. 778, 144 P 617. 
97. See cases infra this note. 114 P1108. 18. Mongone v. Peo., 84 Colo. 516, 
[a] Objection to departure may be 7.° Stallings v... Williams, (Tex.| 271 P 617; -Shoop v. Widelity, etc., 
so waived. Crecelius v. Chicago, ete., | Civ. A.) 235 SW 636. Cox 124 Md. 130, QL eA: 71538, 
R. Co:, 284 Mo. 26, 223 SW 413; 8. See cases infra this note. AnnCasi1916D 954; Griffin v. Ar- 


Ruecking Constr. Co. v. Withnell, 
269 Mo. 546, 191 SW 685 [aff 249 U. 


[a] 


‘ Thus (1) where defendant is 
without knowledge of the filing of [a] 


(Mo. A.) 12 SW. (2a), 95. 
Filing new plea.—Defendant 
who, after the court strikes from the 


ney, 


S63, 898 SCt 2000763 Ja. "eds 479i: 
Scharff v. Standard Tank Car Co., 214 
Mo. A. 658, 264 SW 56; Mathewson v. 
Larson-Myers Co., (Mo. A.) 217 SW 
609; Holtzclaw v. Chicago, etc., R. 
Co., (Mo. A.) 190 SW 91; McAdow 
v. Kansas City Western R. Co., 192 
Mo. A. 540, 164 SW 188 [aff 240 U. 
Sieolaiics apCe 252) 260 LL: treda (5204); 
Johnson vy. Ambursen Hydraulic 
Constr. Co., 188 Mo. A. 105, 173 SW 
1081. 

98. Hollister  v. 
vHiow PrivCN-, Y..). 140. 

99. Centre Star v. Rossland Min- 
ers Union, 9 B.C. 325. 

1. Osborne v. Dannatt, 167 Iowa 
615, 149 NW 913. 


Livingston, 9 


2. Miller v. Griswold, (Mo. A.) 
241 SW 986. 
3. Johnson v. Atlantic, etc., Fish- 


eries Co., 128 Wash. 598, 224 P 15. 

4 Jacobsen v. Forbragd, 42 N. D. 
4,171 NW 624. 

Where an “amendment is allowed 
and none of the parties to the action 
insists that the pleading affected by 
the amendment be redrawn and it is 
not, and the trial proceeds on the 
theory that the amendment is al- 
lowed, one, a party to the action, 
who had an opportunity to insist that 
the pleading be redrawn and did not 
do so, cannot complain and should 
be held to have waived it, and, hav- 
ing tried the case on the theory that 
the amendment was allowed, he 
should not be allowed to change his 
position after the close of the trial 
nor be heard to insist that the plead- 
ing affected by the amendment should 
have been redrawn.” Jacobsen v. 
Forbragd, supra. 

5. Wetmore v. Truslow, 51 N. vy 


[49 C. J.—54] 


an amended complaint, a failure to 
serve a copy of the amended com- 
plaint is not waived by a stipulation 
for an extension of time in which de- 
fendant may plead. Griffith v. Mon- 
tana Wheat Growers’ Assoc., 75 Mont. 
466, 244 P 277. (2) Also, 
pleading is amended without leave, 
there is no waiver by going to trial 
without objection, in the absence of 
notice of the amendment. Lee v. 
Hamilton, 12 Tex. 413. 

9. Turner v. Pierce, 31 Wis. 342. 

10. Greenblatt v. Mendelsohn, 46 


Misc. 554, 92 NYS 963. 

11. Durham v. Chapin, 13 App. 
Div. 94, 43 NYS 342. 

12. Mass.—Crossman v. Griggs, 


188 Mass. 156, 74 NE 358. 

N. Y.—Grattan v. Metropolitan L. 
[niseiCo., 280) IN hin 28) 36) Am Robt ts 
Smith v. Savin, 69 Hun 311, 23 NYS 
668) [aff 141 N. Y. 315, 36 NE 338]. 

S. C.—Woodward v. Williamson, eh) 
Sie soos snd Co. 

Ss. D.—Pithan v. Wangler, 29 S. D. 
549, 136 NW 1084. 

Wis.—Price v. Grzyll, 133 Wis. 
623, 114 NW 100; Schoenleber v. 
Burkhardt, 94 Wis. 575, 69 NW 343. 

13. Washington County Mut. Ins. 
Co. v. Dawes, 6 Gray (Mass.) 376. 

14. Necessity, for purposes of an- 
pellate review of ruling, of: 
Exception see Appeal and Error §§ 

804, 805. 

Motion for new trial see Appeal and 


Error §§ 870-875 

15. Reece v. West, 145 Ky. 331, 
140 SW 543. 

16. Forty-Acre Spring Live Stock 
Co;.v.. West Texas. Bank, -ete.,, Co., 
(MexiCiv., As) 11 SW. 47: 

17. 'Powell v. Crittenden, 57 Okl. 


when a’ 


record a plea of set-off, files by 
leave of court a new plea of set-off on 
which the case goes to trial, there- 
by waives any error in the striking 
out of the plea. Waldron vy. Merseal, 
162 Mo. A. 380, 142 SW 751. 

19. O’Donnell v. Curran, 210 III. 
A. 200; Bryan v. Louisville, ete., R. 
Co., 292 Mo. 535, 2388 SW 484, 23 ALR 
537; opaPpe v. Post, 23 Okl. 581, 101 
PU1055; 


20. Van Dyke v. Cordova Copper 
Co., 14 Ariz. 499, 132 P 94 [writ of 
error dism 234 U. S. 188, 34 SCt 884, 
58 L. ed. 1273]. 

21.. Moran y. Midland Farms Co., 
(Tex. Civ. A.) 282 SW 612. 

22. Dexter-Portland Cement Co. v. 
acres Supply Co., 147 Va. 758, 133 SE 
788. 


23. Wende v. Chicago City R. Co., 
271 Ill. 437, 111 NE 275, AnnCasi918A 
222 [rev 192 Ill. A. 164]. 

24. Loss or waiver of right to ap- 
pellate review of ruling see Appeal 
and Error §§ 538-540, 2636, 

‘ 25. Edmunds v. Chicago, 203 Ill. A. 

Cate 

[a]. Thus, where defendant was 
granted leave to withdraw a plea of 
the gene~al issue and to file a demur- 
rer, which was sustained, and plaintiff 
was granted leave to amend his dec- 
laration, to which amended declara- 
tion defendant filed a plea of the stat- 
ute of limitations, and, upon the over- 
ruling of plaintiff's demurrer to such 
plea, plaintiff elected to stand by his 
demurrer, he waived the right to chal- 
lenge whatever erroneous exercise of 
judicial discretion there may have 
been in allowing defendant to with- 
draw his plea of the general issue 


850 [49 C.J.] 
tarily pleading over or going to trial upon the merits 
without calling for a ruling upon it,?* and in such 
case the demurrer or exception is deemed or pre- 
sumed to have been waived or abandoned.?7 


[§ 1257] (3) Sustaining—(a) In General. Objec- 


tion to the sustaining of a demurrer is waived by the’ 


party against whose pleading the demurrer was filed 
moving to dismiss his own action,?* or by an agree- 
ment of the parties waiving all objections to the form 
of the pleading.?® Also the right to challenge the 
sustaining of an exception to a portion of a pleading 
is waived where a judgment or decree is rendered 
according to an agreement of the parties and with- 
out any “clain being made by the pleader that the 
portion of the pleading in question should be covered 
by the judgment or decree.*° 

Failure to refile pleading. Where a demurrer to 
a plea is sustained, and the complaint is subsequently 
amended, but the amendment works no substantial 
change in the complaint, a failure to refile the 


and to substitute his demurrer to the] 35 P 130. 
original declaration. Edmunds sv. [a] 
Chicago, 203 Ill. A. 327. 

26. Ala.—Alabama Midland R. Co. 
v. McDonald, 112 Ala. 216, 20 S 472; 
Elyton Land Co. v. Morgan, 88 Ala. 


granted, 


were 
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Dismissing one of two im- 
properly united causes, 
is a waiver of error in sus- 
taining a demurrer 
on the ground that the two causes 
ree joined. 


[§§ 1256-1258 


plea is not a waiver of the Hatt to question the rul- 
ing on the demurrer.*? 

Going to trial upon other distinct matters pre- 
sented by pleas or paragraphs other than the one 
demurred to does not waive error in sustaining the 
demurrer.*? 

Two or more matters combined may constitute a 
Brainy on of the error, if any, in sustaining a demur- 
rer.’ 

s 1258] (b) Waiver by Further Pleading or Leave 
Therefor. It is sometimes stated broadly that, by 
pleading over after a demurrer to his prior pleading 
has been sustained, a party waives, loses, or aban- 
dons his right to question the ruling on the demur- 
rer.°* However, while, generally speaking, it is true, 
except in a few jurisdiction,?® that an objection to 
the sustaining of a demurrer is waived by filing an 
amended or substituted pleading in place of the. one 
held bad on demurrer,*® especially where the amended 
pleading is filed after asking or obtaining leave to 


oie LES ee ovie 
M.—State Trust, ete, Bank v. 
eas Land, etc., Co., 30 N. M. 566, 
240 P 469; Daily Vv. Fitzgerald, 17 
pans 137, 125 P 625, AnnCasl914D 
1183. 
Ss. D.—Farmers’ L. & T. Co. v. De 


upon leave 


to the complaint 


434, 7 S 249. 

Cal.—Silecox v. Lang, 78 Cal. 118, 
20 P 297; Ferrier v. Ferrier, 64 Cal. 
23, 27 P 960; Diamond Coal Co. v. 
coon 6 Cal. Unrep. Cas. 446, 61 P 
57 


Seat: Tea has a v. Van Riper, 34 Ind, 

Ky.—Caledonian Ins. Co. v. Cooke, 
101 Ky. 412, 41 SW 279, 19 KyL 651. 

Tex.—Phoenix Ins. Co. v. Boren, 83 
Tex. 97,18 SW 484; Bonner v. Glenn, 
W9) Tex: 7534;..15 ‘SW 6723: Moore wv. 
Woodson, 44 Tex. Civ. A. 503, 99 SW 
116; Miller v. Barler, (Civ. A.) 26 SW 
1105. 

Vt.—Dyer v. Dean, 69 Vt. 370, 37 
A 1113 


Wash.—Mosher v. Bruhn, 15 Wash. 
332, 46 PB. 397. 

[al Filing disclaimer and consent- 
ing to judgment constitute a waiver 
of the right to have a demurrer 
passed upon by the court. Salt Lake 
City v. Salt Lake Inv. Co., 43 Utah 
181, 1384 P 608. 

27. Ala.—Walker v. Cuthbert, 10 
Ala. 213; 
ley, 20 Ala. A. 35,101 S 475 [certiorari 
den 211 Ala, 624, 101 S 478]. 

Ark.—Parker v. Wilson, 98 Ark. 
553, 136 SW 981; Plunkett v. State 
Nat. Bank, 90 Ark. 86, 117 SW 1079; 
Kiernan v. Blackwell, 27 Ark. 235. 

Ga.—Raines v. Stokeley, 152 Ga. 
156, 108 SE $03. 

Ky.—Reliance Coal, ete., Co. v. Lou- 
isville, etc., R. Co., 203 Ky. 1, 261 SW 
609; Frankfort v. Watson, 11 Ky. Op. 
149. 

Mich.—Van Gallow v. Brandt, 168 
Mich. 642, 134 NW ens 

Tex. —Garcia Yzaguirre, 
(Commn, A.) 213 sw 236 [rev (Civ. 
AD LIZ SW139);) Houston,, eter. 
Co. v. Waltman, (Civ. A.) 132 SW 518: 
Davis v. Davis, 51 Tex. Civ. A. 491, 
112 SW 948; Denison, ete., R. Coz v. 
Powell, 35 Tex. Civ. A. 454, 80 SW 
1054; Woodall v. Pacific Mut. L. Ins. 
Ca: (Civ, A.) eTISIWe 109.0. 

But see New England Mortg. Se- 
curity Co. v. Metcalfe, 49 La. Ann. 
347, 21 S 549 (where plaintiff, after 
waiting a reasonable time for decision 
on his exception to the intervener’s 
petition, files an answer thereto ex- 
pressly reserving all his rights as 
set forth in the exception, he does not 
thereby waive the exception). 

Presumption on appeal see Appeal 
and Hrror § 2681. 

Waiver of demurrer by pleading 
over generally see supra §, 554. 

28. Lowman v. West, 7 Wash. 407, 


Motor Sales Corp. v. Wha-, 


Yankton, 11° S.D.2353, 77 NW. 580. 
29. Lincoln v. Cook, 3 ALLS Gur 


30. Wilder v. Wilder, 82 Vt. 123, 
72 A 2.03. 
31. Mobile Light, ete., Co. v. Ful- 


ler, 18 Ala. A. 308, 92 S 90. 
32. Ark.—Reese v. W. T. Rawleigh 
Medical Co., 115 Ark. 606, 172 SW 820. 
Colo.—Tucker v. Edwards, 7 Colo. 
DOO oS Bea ooe 
Ill.—Peckham v. Modern Woodmen 
of America, 151 Ill. A. 95. 
Ind.—Doyle v. Union Tract. Co., 85 
Ind. A. 62, 152 NE 877. 
Mo.—Powell v. Palmer, 45 Mo. A. 


236; State v. Finn, 19 Mo. A. 560. 
Or.—Baldwin Sheep, ete., Co. v. 
Ce Ee COmr oS Ore e285, ila ue 
469. : 
Wash.—Scott vy. Hallock, 16 Wash. 
439, 47 P 968. 


See Sullivan v. Sullivan, 139 Iowa 
GOs), SALT ON We al 0:86, 22 IU RRAIN'S 2-69" 
(where a demurrer to a reply did not 
reach all the matters presented for 
the hearing and decision of the court, 
the right to question the ruling sus- 
taining it was not waived by proceed- 
ing to trial). 

33. See cases infra this note. 

[a] For example (1) where a de- 
murrer is sustained to a paragraph 
of an answer, and defendant files two 
amended answers in which no refer- 
ence is made to such paragraph or 
the defense attempted to be set up 
thereby, and goes to trial on the issue 
raised by the second amended answer, 
and offers no evidence to establish the 
defense in the original answer, he 
waives the error, if any, in sustaining 
the demurrer. Papillion Times Print- 
ing Co. v. Sarpy County, 86 Nebr. 219, 
125 NW 524 [den reh 85 Nebr. 397, 
123 NW 452,19 AnnCas 304]. (2) HEr- 
ror in sustaining a demurrer to plain- 
tiff’s replication to a special plea is 
waived by a motion to carry the de- 
murrer back to the plea, and an elec- 
tion to stand by the demurrer rather 
than the replication. Kelas v. Wil- 
liam Ganschow Co., 228 Ill. A. 189. 

Obtaining leave to file, and filing, 
‘amended pleading see infra § 1258. 

34. Ga.—Georgian Co. y. Kinney, 
19 Ga. A. 732, 92 SH 31. 

Ill.—Peo. v. Opie, 304 Ill. 521, 136 
we 752; Swanson v. Rose, 193 Ill. A. 

Mo.—Voorhees v. Louisiana Pur- 
chase Exposition Co., 243 Mo. 418, 147 
SW 783. 

Mont.—State vy. Silver Bow County 
Second Judicial Dist. Ct, 57 Mont. 


Moulin, 46 S. D. 576, 195 NW 444. 

See King v. Milner, 63 Colo. 405, 167 
P 957 (mentioning the rule, but hold- 
ing that it is not involved). 

35. Hickory Flat Bank vy. Burt, 219 
Ala. 100, 121 S 93; Chestnut v. Tyson, 
105 Ala. 149, 16 S 729, 53 AmSR 101; 
Williams v. Ivey, 37 Ala. 242; Cor- 
coran v. Sonora Min., etc., Co., 8 Ida. 
6S 1S tT Pao. 

See Ellis v. Brannon, 161 Ala. 573, 
49 S 1034 (dictum). Contra Alabama 
Great Southern R. Co. v. Altman, 191 
Ala. 429, 67 S 589; Gaines v. Virginia, 
etc., Coal Co., 124 Ala. 394, 27 S 4773 
Stallings v. Newman, 26 Ala. 300, 62 
AmD 1723; Stephenson vy. Parsons, 6 
Ala. A. 615, 60 S 592. 

36. U. S.—Marshall v. Vicksburg, 
15 Wall. 146, 21 L. ed. 121; Ferguson 
v. Meredith, 1 Wall. 25, 17 L. ed. 604; 
U. S. v. Boyd, 5 How. 29, 12 L. ed. 36; 
Cceur d’Alene Lumber Co. v. Thomp- 
son, 22152 Sede Ss) Sts eC ASS onc: 
LRAI915A 731. 

Ariz.—Van Marel v. Watson, 28 
Ariz: 32, 235 PRP 144. 

Cal.-—Pearson v. Parsons, 173 Cal. 
336, 159 P 1173; Brittan v. Oakland 
Sav. Bank, 112 Cal. 1, 44 P 339; Gan- 
ceart v. Henry, 98 Cal. 281, 33 P 92; 
Loveland v. Garner, 71 Cal. 541, 12 P 
616; Gale v. Tuolumne Water Co., 
14 Cal. 25; Lorenz v. Hunt, 89 Cal. 
A. 6, 264 P 336; Bossen v. Bean, 62 
Cal. -A.''293; 216. P4043) ‘Carter iw 
Canty, 28 Cal. A. 323, 152°P 312. And 
see Kinard v. Jordan, 10 Cal. A. 219, 
101 P 696 (dictum). 

Colo.—Henry v. Montezuma Water, 
etc.,'Co., 55 Colo. 182, 13830P 74757 mn= 
right v. Midland Sampling, etc., Co., 
33 Colo. 341, 80 P 1041; Zang v. Wy- 
ant, 25 Colo. 551, 55 Pid565,) 7 Ams 
145; Sylvester v. Craig, 18 Colo. 44, 
3i P 387; Hurd vy. Smith, 5 Colo. 233; 
Deutsch v. Rohlfing, 22 Colo. A. 543, 
TAG. Pao. 

Conn.—Allen vy. Chase, 81 Conn. 
474, 71 A 367; Pettas v. Gault, 81 
Conn. 415, 71 aN 509; Arnold v. Ku- 
tinsky, 80 Conn. 549, 69 A 350; Sid- 
ney Novelty Co. v. Hanlon, 79 Conn. 
79, 63 A. (27) Burke /v. Wricht. 70 
Conn. 641, 55 A 14; Mitchell v. Smith, 
74 Conn. 125, 49 A’ 909 

D. C.—Poling v. Jeffords, 56 App. 
88, 10 F. (2d) 653. 

Ga.—Baker v. Calloway, 167 Ga. 
908, 147 SE 562; Farrer v. Edwards, 
144 Ga. 558, 87 SH 777; Hamer v. 
White, 110 Ga. 300, 34 SE 1001; Dan- 
iel v. Browder- ~Manget Co., 13 Ga. A. 
392, 79 SE 237 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-amend,*” and likewise the amendment of a pleading 
to conform to the ruling of the court in sustaining ex- 
ceptions to the pleading is a waiver of any error in 
the court’s action,?® nevertheless there are cases in 
which a waiver does not arise from amending or 
pleading over,?® as where the amendment is with- 


Ill.— Peo. v. Opie, 304 Ill. 521, 1386 
NE 752; Finch v. Zenith Furnace Co., 
245 Ill. 586, 92 NE 521 [aff 146 Ill. A. 
257]; MacLachlan y. Pease, 171 Ill. 
527, 49 NE 714; Stirlen v. Jewett, 165 
Ill. 410, 46 NE 259; Dean v. Gecman, 
44 Till. 286; Dickhut v. Durrell, 11 
Ill. 72; Rockford Metal Specialty Co. 


v. Wester, 234 Ill. A. 260; Shultz v. 
Miller-Hamilton, 189 Ill. A. 396; 
Friend v. South Side El. R. Co., 178 
iA. 242° Chicago, ete, RR. Co. -v. 


Bozarth, 91 Ill. A. 68; Wickham v. 
Hyde Park Blidg., ete., Assoc., 80 Ill. 
Ar:+523. 

Ind.—Humphrey v. City Nat. Bank, 
190 Ind. 293, 130 NE 273; Scheiber v. 
United Tel. Co., 153 Ind. 609, 55 NE 
ae, Zimmerman v. Gaumer, 152 Ind. 
552, 53 NE 829; Gowen v. Gilson, 142 
Ind. 328 41 NE 594; State v. Jackson, 
142 Ind. 259, 41 NE 534; Wood v. 
Hughes, 138 Ind. 179, 37 NE 588; 
Johnson v. Conklin, 119 Ind. 109, 21 
NE 348; Dickson v. Rose, 87 Ind. 103; 
Short v. Stotts, 58 Ind. 29; Murphy 
v. Teter, 56 Ind. 545; Wingate v. Wil- 
son, 53 Ind. 78; Scotten v. Longfel- 
low, 40 Ind. 23; Miles v. Buchanan, 
36 Ind. 490; Earp v. Putnam County, 
36 Ind. 470; White v. Garretson, 34 
Ind. 514; Cross v. Truesdale, 28 Ind. 
44;. Patrick v.. Jones, 21 Ind: 249; 
Aiken v. Bruen, 21 Ind. 137; Caldwell 
v. Salem Bank, 20 Ind. 294; Ham v. 
Carroll, 17 Ind. 442; Jay v. Indianap- 
olis, etc., R. Co., 17 Ind. 262; St. John 
v. Hardwick, 17 Ind. 180; Polleys v. 
Swope, 4 Ind. 217; Fenn v. American 
Rattan, ete., Mfg. Co., 75 Ind. A. 146, 
130 NE 129; Worl v. Republic Iron, 


ete., Co., 31 Ind. A. 16, 66 NE 1021; 
Anthony v. Masters, 28 Ind. A. 239, 
62 NE 505; Huntington v. Cast, 24 


Ind. A. 501, 56 NE 949; Taggart v. 
Kem, 22 Ind. A. 271, 53 NE 651; Ev- 
ans v. Queen Ins. Co., 5 Ind. A. 198, 
31 NE 843. 

Iowa.—Wisner y. Nichols, 165 Iowa 
15, 148 NW 1020; Long v. Furnas, 
130 Iowa 504, 107 NW 432; Redhead 
v. Iowa Nat. Bank, 123 Iowa 336, 98 
NW 806; Davis v. Boyer, 122 Iowa 
132, 97 NW 1002; McKee vy. Illinois 
Cent._R. Co.,.121 Iowa 550, 97 NW 
69; Nystuen v. Hanson, 91 NW 1071; 
Frick vy. Kabaker, 116 Iowa 494, 90 
NW 498; Geiger v. Payne, 102 Iowa 
581, 69 NW 554, 71 NW 224; Barrett 
v. Northwestern Mut. L. Ins. Co., 99 
Iowa 637, 68 NW 906; Goodwin v. 
Provident Sav. Life Assoc., 97 Iowa 
226, 66 NW 157, 59 AmSR 411, 32 LRA 
473; Martin v. Capital Ins. Co., 85 
Iowa 6438, 52 NW 534; Brown v. Mc- 
Mahon, 80 Iowa 191, 45 NW 761; State 
v. Brewer, 70 Iowa 384, 30 NW 646; 
Ingham v. Dudley, 60 Iowa 16, 14 NW 
82; Ranney v. Templin, 54 Iowa 240, 
6 NW 296; Lane v. Burlington, etc., 
R. Co., 52 Iowa 18, 2 NW 531; Smith 
v. Cedar Falls, ete., R. Co., 30 Iowa 
244; Powesheik County v. Stanley, 9 
Iowa 511; Duncan vy. Hobart, 8 Iowa 
837; Ford v. Jefferson County, 4 
Greene 273; Gillis v. Matthews, 4 
Greene 254; Taylor v. Gallard, 3 
Greene 17. 

Kan.—Winfrey v. Clapp, 86 Kan. 
887, 122 P 1055; Santa Fé Bank ‘v. 
Haskell County Bank, 54 Kan. 375, 38 
P 485; Rosa v. Missouri, etc., R. Co., 
18 Kan. 124; Brown v. J. I. Case Plow 
Works; 9) Kan.*A, 685,59. P 601: 

Ky.—Symmes v. Rose, 113 SW 97. 

La.—Wolf v. New Orleans Tailor 
Made Pants Co., 113 La. 288, 37 S 2; 
Stilley v. Stilley, 20 La. Ann. 53. 

Md.—Ellinger vy. Baltimore, 90 Md. 
696, 45 A 884. 

Minn.-—Becker  v. 
Bank, 1 Minn. 311. 

Miss.—McComb v. Barron, 147 Miss. 
465, 112 S 875; Excello Feed Milling 
Co. v. U. S. Fidelity, etc., Co., 145 
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Miss. 599, 111 S 94. 

Mo.—Heman vy. Glann, 129 Mo. 325, 
31 SW 589. See Houtz v: Hellman, 
228 Mo. 655, 128 SW 1001 (discussing, 
but not deciding, the point). 

wn Rati vy. Davis, 2 Mont. 

(NébrsePapiulioh Times Printing 
Co. v. Sarpy County, 85 Nebr: 397, 123 
NW 452, 19 AnnCas 304 [reh den 86 
Nebr. 219, 125 NW 524]; Hastings 
First Nat. Bank ‘v. Farmers, etc., 
Fre 2 Nebr. (Unoff.) 104, 95 NW 

N. M.—Rogers v. Crawford, 22 N. 
M.. 671, 167 P 273; Western ‘College 
v. Turknett, 17 N. 'M. Zo Led. Pe Oss: 
[enforcement of judgm. restrained 19 
N. M. 572, 145 P 138]; Bremen Min., 
etc., Co. v. Bremen, 79 P 806. 

Oh.—Linke v. Walcutt, 26 Oh. Cir. 
Ct. 10 [aff 69 Oh. St. 531, 70 NE 1125]. 

Okl.—Ottawa County Nat. Bank v. 
Bouldin, 117 Okl. 104, 246 P 434; Chid- 
sey v. Ellis, 31 Okl. 107, 125 P 464; 
Morrill, v..\'Casper, }13% Okl.835) 003. 
1102; Berry v. Barton, 12 Okl. 221, 71 
P 1074, 66 LRA 513; Kingman v. Pix- 
ley, 7 OK. 351; °54 P 494, 

Or.—Rutenic v. Hamakar, 40 Or. 
444, 67 P 196; Huffman v. McDaniel, 
“Or. 259. 

Porto Rico.—Diaz v. Plazuela Sug- 
ar Co., 29 Porto Rico 304; Clausells 
v. Ramirez, 19 Porto Rico 817. 

S. C—Easton v. Woodbury, 71 S. 
C. 250, 50 SE 790; ; Baker v. Hornick, 
51S. C. 313, 28 SE ‘941. 

Tex.—Anderson iv. Citizens’ Nat. 
Bank, 5 SW 503; Apache Cotton Oil, 
etc., Co. v. Watkins, (Civ. A.) 189 SW 
1083; Green vy. Tate, (Civ. A.) 69 S 
486; Barrett v. Independent Tel. Co., 
(Civ. A.) 65 SW 1128; Simpson y. 
Texas. Tram, ete:, Co:,« (Civ. As) 51 
SW 655; Ware v. Griner, (Civ. A.) 
26 SW 898. 

Va.—Tidewater R. Co. v. Hurt, 109 
Va. 204, 63 SH 421; Helm v. Lynch- 
burg Trust, etc., Bank, 106 Va. 603, 
56 SE 598; Connell v. Chesapeake, 
etec., R. Co., 93 Va. 44, 24 SE 467, 57 
AmSR 786, 32 LRA 792; Harris v. 
Norfolk, etc., R. Co., 88 Va. 560, 14 
SE 535; Darracutts v. Chesapeake, 
ete., R. Co., 83 Va. 288, 2 SE 511; Hop- 
kins vy. Richardson, 9 Gratt. (50 Va.) 
485, 5 AmMSR 266. 

Wash.—Black  v. Milliken, 143 
Wash, 204, 255 P 101; Sunset Motor 
Co. v. Woodruff, 131 Wash. 516, 228 
P 519; Chase v. Smith, 118 Wash. 410, 
203 P 985; Hays v. Peavey, 43 Wash. 
163, 86 P 170; Reed v. Parker, 33 
Wash. 107, 74 P 61; Prescott v. Puget 
Sound Bridge, ete., Co., 31 Wash. 177, 
(ORB Ees 

Wis.—Hooker v. Brandon, 75 Wis. 
8, 48 NW 741; Hooker v. Brandon, 66 
Wis. 498, 29 NW 208. 

Wyo.—Wyoming Trust Co. v. Mont- 
gomery, 38 Wyo. 307, 267 P 77; Arp, 
etc., Hardware Co. v. Hammond Pack- 
ing Co., 33 Wyo. 77, 236 P 1033. 

“Tt is an elementary rule of prac- 
tice that a party waives all objections 
to the decision of the court in sus- 
taining a demurrer to a _ pleading 
when he elects to abandon such plead- 
ing and file an amended pleading in 


its stead.” Peo. v. Opie, 304 Ill. 521, 
522, 1386 NE 752. 
[al Voluntary filing.—(1) “When 


a defendant voluntarily files an 
amend2d or substitute answer after 
a former one has been adjudged in- 
sufficient on demurrer, he waives all 
right to except to the action of the 
court in sustaining the demurrer to 
the first answer.” Pettus v. Gault, 
$f Conn.) 415, (418, (2 A509. (C2) An 
order to answer within a. swvecified 
time has been construed to be nothing 
more than a limitation of time, and 
not a command, and hence not to pre- 
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drawn*® or stricken from the’files,+1 the amendment 
is of a count or paragraph other than the one to which 
the demurrer was sustained,*? the pleading presents 
a new ground for relief and does not purport to be a 
substituted pleading,‘? or where a statute providing 
that pleading over or amending shall not constitute 


vent a subsequent filing of an amend- 
ed answer from being a voluntary act, 
carrying with it a waiver of all right 
to challenge the correctness of the 
ruling of the court in sustaining a 
demurrer to the original answer. 
Pettus v. Gault, supra. 

{b] Effect of amendment.—(1) 
After a pleading has been held bad 
on demurrer, an amendment thereof 
to conform to the ruling is an admis- 
sion that the original pleading was 
insufficient (Young v. California State 
Ed. of ,Pharmacy, 273 Fed. 30), (2) 
as well as acquiescence in the ruling 
on the demurrer (Cox vy. Gibson, 125 
Kan. 76, 262 P 1030), (3) and pre- 
cludes the pleader from subsequently 
complaining that the original plead- 
ing was not objectionable (Smith v. 
Buse, 35 Ga. A. 317.133. 5h) 49) 5 C4) 
that the ruling was erroneous (Wal- 
ton v. Sikes, 165 Ga. 422, 141 SE 188; 
Massell Realty Co. v. Washburn, 35 
Ga. A. 707, 184 SE 798; McConnell v. 
Wrank E. Block Co., 26 Ga. A. 550, 106 
SE 617), (5) or that the amendment 
was unnecessary (Smith v. Bugg, su- 
pra; Collins v. Myers, 28 Ga. A. 457, 
111 SE 686; McConnell v. Frank E. 
Block Co., supra). 

[ec] Statute, providing that an- 
Swering over after a demurrer. is 
“overruled” does not make the ruling 
on the demurrer an adjudication of 
any question raised by the demurrer, 
does not change the rule as to waiver 
by amending or answering over after 
a demurrer is “sustained.” Krause 
v. Lioyd, 100 Iowa 666, 69 NW 1062. 

Application of rule in equity see Eq- 
uity § 497. 

87. Spencer v. AStna Indemn. Co., 
231 Ill. 82, 88 NE 102, 12 AnnCas 323; 
Monahan v. St. Paul Coal Co., 193 Ill. 
A. 308; Helnick v. Carter, 171 Ill. A. 
25; National Council K. & L. S. v. 
Hibernian Banking Assoc., 137 Ill. A. 
a Hy WSS Buchanan County , Bank vv. 
Priestly, 87 Okl. 62, 209 P 412; Stock- 
man v. Loeser, 83 Okl. 190, 201 P 499; 
Cabell v. McLish, 61 Okl. 224, 160 P 
592; Wallace v. Blasingame, 58 Okl. 
198, 155 P 1148; Pattee Plow Co. v: 
Beard,-. 27. OK1,..239, 2412440 P 752; 
AnnCas1912B 704; Davis v. Flesh- 
man, 232 Pa. 409, 81 A 412. 

“When a demurrer is sustained to 
a pleading and the pleader thereupon 
obtains leave to amend, and does 
amend, he thereby waives the error, 
if any was committed, in sustaining 
the objection to his pleading.” Pat- 
tee Plow Co. v. Beard, supra. 

[a] Reservation of objections.— 
The filing of an amended declaration 
after a demurrer has been sustained 
to the original declaration is a waiver 
of all objections to the ruling on the 
demurrer, although the motion for 
leave to file the amended pleading re- 
cites that it is made without waiving 
such objections. Birckhead v. Chesa- 
peake, .ete., R.Co.; 95 Va. 648, 29° S 


678. 

38. O’Quinn v. Harrison, (Tex. Civ. 
A.) 271 SW 137; Cornish v. Houston 
Terminal Land Co.,. (Tex,. Civ. A.) 257 
SW 575. 


In equity see Equity § 582. 


39. See infra text and notes 40-45. 
40. Dixon v. National Bank of 
Commeree,..98 Okl. 181, 224: P 307; 


Winters v. Oklahoma Portland Ce- 
ment Co., 65 Okl. 132, 164 P 965. 


41. Snowden v. Ft. Lyon Canal Co., 
238 Med. 495,°151 CCA. 431. *, 

42. Hagely v. Hagely,.68 Cal. 348, 
9 P 305; Whalen v. Muma, 94 Ill. A. 
488; Washburn v. Roberts, 72. Ind, 
213; Folsom y. Winch, 63, Iowa 477, 
19). NW). 305. 

43. Peo. v. Opie, 304 Ill. 521, 136 
NE 752. 

[a] Cross complaint.—The right 
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a waiver‘? is given effect according to its terms.*® 

New pleading alleging same matter. The rule that 
the filing of an amended or substituted pleading con- 
stitutes a waiver*® is held in some jurisdictions to 
apply to an amended or substituted pleading which 
alleges the same, or substantially the same, matter 
as that held objectionable on the demurrer;** but 
in other jurisdictions it is held that the rule does not 
apply where an exception was taken to the sustain- 
ing of the demurrer,*® and the second pleading is 
stricken out upon the ground that it repleads the 
same facts.*® 

Obtaining, but not acting upon, leave to amend. 
According to some authorities, the mere asking or ob- 
taining of leave to amend is not a waiver, if such 
leave is not acted upon;°° but other authorities take 
the opposite view,°? especially where the party does 
not advise the court of his intention not to take ad- 

vantage of the leave.®? 

Tender of amended pleading not allowed to be filed. 
Some courts hold that, where a party tenders or sub- 
mits an amended pleading, but the court refuses to 
allow it to be filed, the party is not prevented from 
complaining of the sustaining of a demurrer to a 
prior pleading ;°* but other courts adopt a position to 
the contrary.°* 

[§ 1259] (4) Overmite 0) In General. A de- 
murrant waives his right to object to the overruling 
of his demurrer by withdrawing the demurrer,°® suf- 
fering a default to be taken against him,°® dismissing 
as to the party against whose pleading the demurrer 
was directed,®? or joining in a stipulation as to the 
issues to be tried,®® or a submission of the cause on 
an agreed statement of facts.°® Also, where an ex- 
to object to the sustaining of a de- 
murrer to an answer is not waived by 
the filing of a cross complaint after 
the overruling, by permission of court 


given before the overruling. Travel- 
ers Ins. Co. v. Redfield, 6 Colo. A. 190, 


1088; 


38 SPT 2as 
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State v. Martin, 62 Okl. 
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ception to a petition on the ground of vagueness has 
been overruled, defendant waives the exception by ' 
not renewing it when evidence is offered to prove 
the matters relied upon by plaintiff.°° On the other 
hand where defendant, in order to obtain the open- 
ing and closing argument before the jury, admits that 
plaintiff has a prima facie case, he does not thereby 
waive an objection or exception to the overruling of 
a demurrer to the petition.®? 

Failure to renew demurrer or exception after 
amendment. A failure to refile or again interpose a 
demurrer after the demurrer has been overruled and 
the pleading has been subsequently amended is a 
waiver where the amendment relates to matters ob- 
jected to by the demurrer,®? but not where it relates 
to other matters.°* A contention that an exception 
to an answer was waived by reason of its being di- 
rected against a certain answer and not renewed 
against an amended answer thereafter filed cannot 
be sustained where the exception was overruled after 
the filing of the amended answer,®* as it must be 
regarded as having been presented against a pleading 
then in existence, rather than against a superseded 
pleading.®® 

Estoppel. By not excepting to the overruling of 
his demurrer, a party may become estopped to ques- 
tion matters necessarily determined by the court 
in passing upon the demurrer.®® 

[§ 1260] (b) Waiver by Pleading Over to, or Go- 
ing to Trial upon, Merits. Pleading over. Hxcept in 
a few jurisdictions, where it is held otherwise by 
reason of the construction and effect accorded code 
or statutory provisions,®* and except where the 
pleading over is in accordance with an order of the 


205, 2620 oe 9 Oh.'Cir, Ct.*249, 6 Oh. Cir} Dee 


na) Brodie v. Clator, 8 W. Va. 599. 
[a] Stipulation after submission 
of evidence may waive error involved 
in overruling a demurrer. Viola Dist. 


Campbell v. Thornburgh, 57 
Ok1 2345154 P 574, 156) Po 5 2. 
v. Reed, 49 Okl. 124, 152 P 399; 
field County v. Beauchamp, 18 Okl. 1, 
Berry v. Barton, 


Guess 
Gar- 


12 Okl. 


40 P1195. 4 221, 71 P 1071, 66 LRA 5138. Contra} Tp. v. Bickelhaupt, 99 Iowa 659, 68 
44. See statutory provisions. Galveston City R. Co. v. Hook, 40 Ill.| NW 914. And see Michael v. Securi- 
[a] Prior to enactment of statute,| A. 547; East St. Louis v. Board of|ty Ins. Co., 6 OhNPNS 401 (stipula- 


the general rule that the filing of an 
amended or substituted pleading con- 
stitutes a waiver (see supra text and 
note 36) obtained in Florida. Mayo v. 
Keyser, 17 Fla. 744; Browne v. 
Browne, 17 Fla. 607, 35 AmR 96; San- 
ford v. Cloud, 17 Fla. 532; Forcheim- 
er v. Holly, 14 Fla. 239. 

45. Franklin Phosphate Co. v. In- 
ternational Harvester Co., 62 Fla. 185, 
57 S 206, AnnCas1913C 1247. 

46. See supra text and note 36. 

47. Moline v. Barber Asphalt Pav. 
Co., 208 Ill. App. 617; Adtna Ins. Co. 
vy. Indiana Nat. L. Ins. Co., 191 Ind. 
554, 133 NE 4, 22 ALR 402; Long vy. 
Neal, 191 Ind: 118. 132 NE 252; Har- 
vey v. Hand, 48 Ind. A. 392, 95 NE 
1020; Bingham v. Nypano R. Co., 112 
Oh. St. 15, AT ON es SP aettic Mut. 
L. Ins. Co. v. O’Neil, 36 Okl. 792, 130 
P 270. 

Error as not available on appeal see 
Appeal and Hrror § 2908. 

48. Wisner v. Nichols, 165 Jowa 15, 
143 NW 1020; Watkins v. Iowa Cent. 
R. Co., 123 Iowa 390, 98 NW 910. 

49. Wisner v. Nichols, 165 Iowa 
15, 143 NW 1¢€20; Storrar v. Postal 
Tel. Cable Co., 162 Iowa 578, 144 NW 


363. 

50. West v. Wright, 98 Ind. 335; 
O’Halloran v. Marshall, 8 Ind. A. 394, 
385 NE 926; Farmers’, etc., State Bank 
v. Rock Creek School Tp., 118 Iowa 
540, 92 NW 676. 

51. Doyle v. Sycamore, 193 Ill. 501, 
61 NE 1117; Battle v. Epperson, 135 
Okl. 27, 274 P17; Roach v. Choctaw 
Lumber Co., 131 Okl. 72, 267 P 256; 
Cates v. Miles, 67 Okl. 192, 169 P 888; 


Trustees, 6 Ill. A. 130. 

[a] Rule that error is waived ap- 
plies not only “where the party actu- 
ally pleads over, but also where he 
takes leave to plead over after a de- 
murrer has been sustained to his 
pleading. .It is the intention of the 
party as indicated by. his acts, at the 
time, which fixes his standing in court. 
By taking leave to amend he thereby 
indicates his intention to abandon his 
former position and to draft his 
pleading upon a different theory, or 
to state his cause of action in dif- 
ferent language. By taking leave to 
amend, he admits the insufficiency of 
the pleading, and he is bound by his 
own conduct, and cannot afterwards 
take advantage of it. Any other rule 
would permit delays under the guise 
of a desire to submit to the ruling of 
the court and amend; when in fact 
the party had no intention of amend- 
ing. = (Berny ver barton. pla Okig 22i. 
225, T1 P 1074, 66 LRA 513. 

52. Itetail Merchants’ Assoc. Mut. 
Bens a Covey Ox eo hls sae sallae 

53. Goshert v. Wirth, 130 Wash. 
14, 226 P 124. 

54. Anthony v. Slayden, 27 
144, 60 P &26. 

55. Stout v. Duncan, 87 Ind. 383; 
Farrow v. Turner, 2 A. K. Marsh. 
(Ky.) 495; Beeler v. Young, 3 Bibb 
(Ky.) ‘520; Stockdon v. Bayless, 2 
Bibb (Ky.) 60; Crozier v. Gano, 1 
Bibb (Ky.) 257; Sullenberger v. Gest, 
14 Oh, 204. 

56. New York, etc., R. Co. v. Hun- 
gerford, 75 Conn. 76, 52 A 487. 

57. Strong v. Pickering Hardware 


Colo. 


tion and introduction of evidence in 
accordance with its terms). 
59. Harde v. Germania L. Ins. Co., 


(Tex, Civ. A.) 153 SW 666; Citizens’ 
Sav. Bank, ete, Co. v. Northfield 
Brust) Co.) "89> ANE 65." 994) AGS ize 


AnnCas1918A 891. 

60. Lykiardopoulo v. New Orleans, 
ete. Rete: © Cow, ag as 0Ol Som 
575; AnnCasi912A 976. 

61. Albany Phosphate Co. v. Hug- 
ger, 4 Ga. A. 771, 62 SE 533; Ameri- 
can Ins. Union v. “Allen, (Tex. Civ. A.) 
192 SW 1087. 


62. Birmingham R., ete, Co. v. 
Fox, 174 Ala. 657, 56 S 1013. 

[al Demurrer disappears from 
case.—Wladyka v. Waterbury, ~ 98 
Conn. 305, 119 A 149. 

63. Interstate Lumber Co. v. Duke, 


183 Ala. 484, 62 S 845; Southern R. 
Conn Hanby, 183 Ala. "955. 62°S Sid; 
Birmingham R., ae Co. v. Fox, 174 
Ala. 657, 56 S 101 

64. Knight v. ree (Tex. Civ. A.) 
2838 SW 542. 

65. Ixnight v. Lewis, supra. 

66. Grantham v. Fleming, 13 Ga. 
A. 184, 78 SE 1113. 

67. Hurley v. Ryan, 119 Cal. 71, 51 
P 20; Curtiss v. Bachman, 84 Cal. 
216, 24 P 379; Hunter’s App., 71 Conn. 
189, 41 A 557: Jones v. Townsend, 21 
Fla. 431, pe AmR 676; Henderson v. 
Turngren, 9 Utah 432, 35 P 495. See 
Morris v. Courtney, 120 Cal. 63) 5208 
129; Thelin v. Stewart, 100 Cal. 372, 
34 P 861 (both cases holding that 
there was no waiver, but not refer- 
ring to the code provision). 

[a] Prior to adoption of statute 
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§ 1260] 


court,®® or the ground of demurrer was want of ju- 
risdiction of the subject matter,®® the failure of a 
declaration, complaint, petition, or cross petition to 
state a cause of action,’ or the failure of an answer - 


pleading over was a waiver. 
v. Thompson, 16 Fla. 69; Bailey v. 
Clark, 6 Fla. 516; Mitchell v. Cotton, 
2 Fla. 136; Mitchell v. Chaires, 2 Fla. 
Pia v. Martin, 3 Utah 484, 24 


Dupuis 


68. Grove v. Harvey, 12 Rob. (La.) 
226; Willis v. Ives, (9 Miss.) 307. 

U. S.—In re Atlantic City R. 
Contos Unless Goa liliSOt.208, 4iwda 
ed. 579. 

Ark.—Salzer Chevrolet Co. v. Gen- 
eral Motors Acceptance Corp., 11 SW 
(2d) 451. 

Mo.—Houtz v. Hellman, 228 Mo. 
655, 128 SW 1001; Hanson v. Neal, 
215 Mo. 256, 114 SW 1073; State v. 
Sims, (A.) 286 SW 832 [transf 309 
Mo. 18, 274 SW 359]; Angel v. Port- 
ageville, 168 Mo. A. 16, 151 SW 192. 

N. M.—Hyde v. Bryan, 24 N. M. 457, 
174 P 419; Webb v. Beal, 20 N. M. 
218, 148 P 487; Terr. v. Baca, 18 N. 
M. 63, 134 P)212: 

Or.—Williams vy. Pacific Surety Co., 
CGrOrs16L 6127 P 146, V3 P1021, 132 
PISO ts3e Py 1s 6) 

Wyo.—Grover Irr., ete., Co. v. Lov- 
ella Ditch, ete., Co., 21 Wyo. 204, 131 
i 43, LRA1916C 1275, AnnCas1915D 
1207. 

70. U. S.—Teal v. Walker, 111 U. 
S. 242, 4 SCt 420, 28 L. ed. 415; Sligo 
Furnace Co. v. Dalton, 255 Fed. 532, 
166 CCA 600; Harper v. Daniels, 211 
Fed. 57, 129 CCA 242; Mitsui v. St. 
Paul F. & M. Ins. Co., 202 Fed. 26, 
120 CCA 280; Middleby v. Effler, 118 
Fed. 261, 55 CCA 355; Pontiac v. Tal- 
bot Pav. Co., 94 Fed. 65, 36 CCA 88, 
48 JuRA 326; Madden v. Lancaster 
County, 65 Fed. 188, 12 CCA 566; 
Hamilton County vy. Sherwood, 64 Fed: 
103, 11 CCA 507. Contra Plankinton 
v. Gray, 63 Fed. 415, 11 CCA 268. 

Ark.—Salzer Chevrolet Co. v. Gen- 
eral Motors Acceptance Corp., 11 SW 
(2a) 451; Crawford County Levee 
Dist. v. Dunbar, 107 Ark. 285, 155 SW 
96; White v. Stokes, 67 Ark. 184, 53 
SW 1060; De Loach Mill Mfg. Co. v. 
Bonner, 64 Ark. 510, 43 SW 504; Mur- 
ry v. Meredith, 25 Ark. 164. 

Colo.—Yellow Jacket Irr. Dist. v. 
Pleasant Valley Ranch Co., 78 Colo. 
543, 243 P 635; Kilpatrick v. Miller, 
55 Colo. 419, 135 P 780; Great West- 
ern Sugar Co. v. Parker, 22 Colo. A. 
eS etl oot 670: 

Tll.— Chicago, ete!; R. Co. v. -Peo., 
217 Ill. 164, 75 NE 368; Himrod Coal 
Co. v. Clark, 197 Ill. 514, 64 NE 282; 
McGann v. People, 194 Ill. 526, 62 NE 
941; Chicago, ete., R. Co. v. Clausen, 
178 Ill. 100, 50 NE 680; Marske v. 
Willard, 169 Ill. 276, 48 NE 290. 

Towa.—Stiles v. Brown, 3 Greene 
589. 
La.—Fletcher v. Dunbar, 21 La. 
Ann. 150. 

Mo.—Houtz v. Hellman, 228 Mo. 
655, 128 SW 1001; Hubbard v. Sla- 
vens, 218 Mo. 598, 117 SW 1104; Han- 
son v. Neal, 215 Mo. 256, 114 SW 1073; 
Hudson v. Cahoon, 1938 Mo. 547, 91 
SW 72; Hoffman v. McCracken, 168 
Mo. 337, 67 SW 878; Clear v. Moore, 
(A.) 14 SW (2d) 669; State v. Sims, 
(A.) 286 SW 832 [transf 309 Mo. 18, 
274 SW 359]; Welch v. Diehl, (A.) 
278 SW 1057; State v. Hubbard, 199 
Mo. A. 137, 203 SW 250; Gibson v. 
Pollock, 179 Mo. A. 188, 166 SW 874; 
Angel v. Portageville, 168 Mo. A. 16, 
151 SW 192; Roberts v. Central Lead 
Co., 95 Mo. A. 581, 69 SW 630; Wilson 
V., st. Louis,’ etc, R. Co.,;, 67 Mo; A. 
443. But see Wyler v. Ratican, 150 
Mo. A. 474, 181 SW 155 (whatever 
rights may have existed as to fur- 
ther consideration of the demurrer 
are waived, and the sufficiency of the 
petition must be determined as if no 
demurrer had been interposed). 

Mont.—Van Horn v. Holt, 30 Mont. 
69, 75 P 680; Bohm v. Dunphy, 1 


Mont. 333. 
Nebr.—Hopewell v. McGrew, 50 


PLEADING 


Nebr. 789, 70 NW 397; Cox v. Peoria 
Mfg. Co., 42 Nebr. 660, 60 NW 933; 
Singer Mfg. Co. v. McAllister, 22 
Nebr. 359, 35 NW 181; O’Donohue v. 
Hendrix, 13 Nebr. 255, 13 NW. 215; 
Farrar v. Triplett, 7 Nebr. 237. 

Nev.—Jones v. West End Cons. Min. 
Co., 36 Nev. 149, 1384 P 104; Lonkey 
v. Wells, 16 Nev. 275. 

N. J.—Johnson v. Algor, 65 N. J. L. 
363, 47 A 571. 

N. M.—Hyde v. Bryan, 24 N. M. 
457, 174 P 419; Webb v. Beal, 20 N. 
M. 218, 148 P 487; Terr. v. Baca, 18 
Net. 63,008.42 21'2: 

N #08; IN; C: 


. C.—-Baker v. Garris, 
218, 13 SE 2. 

Okl.—Hart v. Hamra, 91 Okl. 141, 
216 P 649; Simmons v. Chestnut-Gib- 


gore Grocery. Co;,070: Okla 161,7173° B. 


Or.—W. H. Stanchfield Warehouse 
Conv. CentraleRn. Com 67. Ore396, 36 
P 34; Williams v. Pacific Surety Co., 


GOlOr ol, 27 ePri45. 131. TO sie 2 
P 959, 183 P 1186; Friendly v. Olcott, 
61.Or. 580, 128 P 53: Robinson ‘v. 
Holmes, 57 Or. 5, 109 P 754; Good- 
nough Mercantile Co. v. Galloway, 
48 Or. 239, 84 P 1049. 

Va.—Southern R. Co. v. Willcox, 
98 Va.- 222, 35 SE 355. 

Wyo.—Grover Irr., etce., Co. v. Lov- 
ella Ditch, etc., Co., 21 Wyo. 204, 131 
hen LRA1916C 1275, AnnCas1915D 

Compare Hedgecock v. Mendel, 146 
Wash. 404, 263 P 593 (the objection 
was waived where, after the demur- 
rer was overruled defendant an- 
swered, plaintiff filed a reply cor- 
rectly stating the facts, no objection 
to, or motion against, the reply was 
made until during the trial, and the 
complaint was amended to conform to 
the proof). 

[a] Defects affecting sufficiency 
of pleading to sustain judgment.—In- 
nate and substantial defects which 
would render a petition or declara- 
tion insufficient to sustain a judg- 
ment are not waived by pleading over 
after the overruling of a demurrer. 
Peo. v. Powell, 274 Ill. 222; 113 NE 
614; Shein v. John R. Thompson Co., 
225 Ill. A. 490; Mason vy. Neal, 204 Ill. 
A. 538. 

71. Security Sav. Bank y. Kellems, 
(Mo. A.) 274 SW 112; Loveland v. 
Warner, 113 Or. 604, 233 P' 565. 

72. U. S.—Stanton v. Embry, 93 
U. S. 548, 23 L. ed. 983; Marshall v. 
Vicksburg, 15 Wall. 146, 21 L. ed. 121; 
Gulf, ete., R. Co. v. Washington, 49 
Fed. 347, 1 CCA 286. 

Ala.—Herbert v. Nashville Bank, 
1 Stew. & P. 286; Craig v. Blow, 3 
Stew. 448; Acre v. Ross, 3 Stew. 288. 

Ark.—Thompson v. Brazile, 65 Ark. 
495,47 SW 299; Jones v. Terry, 43 
Ark. 230; Hill v. Wright, 23 Ark. 530; 
Hicks v. Badham, 17 Ark. 403; Haw- 
kins v. Watkins, 6 Ark. 287; Buckner 
v. Greenwood, 6 Ark. 200; Webb v. 
Jones, 2 Ark. 330; Gage v. Melton, 
1 Ark. 224. 

Colo.—Sweet v. Barnard, 66 Colo. 
526, 182 P 22; Canon City v. Manning, 
43 Colo. 144, 95 P 537, 17 LRANS 272; 
Seerie v. Brewer, 40 Colo. 299, 90 P 
508, 122 AmSR 1065; Adams v. Clark, 
36 Colo. 65, 85 P 642; Gutheil Park 
Inv. Co. v. Montclair, 32 Colo. 420, 76 
P 1050; Barth v. Deuel, 11 Colo. 494, 
19 P 471; Green v. Taney, 7 Colo. 278, 


3 P 423; Webb v. Smith, 6 Colo. 365; 
Stanbury v. Kerr, 6 Colo. 28; Meyer 
v. Binkleman, 5 Colo. 362; Great 


Western Sugar Co. v. Parker, 22 Colo. 
A. 18, 123 P 670; Baden Baden Gold 
Min. Co. v. Jose, 20 Colo. A. 260, 78 
Tee Bsa Sia 

D. C.—Harper v. Cunningham, 8 
App. 480; Moses v. Taylor, 17 D. C. 
255 


Tll.— Peo. v. Powell, 274 Ill. 222, 113 


NE 614; Stitzel v. Miller, 250 Ill. 72, 
95 NE 538, 34 LRANS 1001, AnnCas 


' 
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to state faets constituting a defense,’! a subsequent 
pleading over to the merits is a waiver of the right. 
to object to, or complain of, the overruling of a de- 
murrer,‘” or, as sometimes stated, is a waiver of the 


1912B 412; 
Co.,; 


Nordhaus v. Vandalia R. 
. 166, 89 NE 974 [aff 147 
A. 274]; Palestine v. Siler, 225 
630, 80 NE 345, 8 LRANS 205; 
Dowie v. Priddle, 216 Ill. 553, 75 NE 
243; Chicago v. Peo., 210 Ill. 84, 71 
NE 816; Chicago, etc., R. Co. v. Bell, 
209 Ill. 25, 70 NE 754; Dandurand v. 
Kankakee County, 196 Ill. 537, 63 NE 
1011; Chicago v. Lonergan, 196 Ill. 
518, 68 NE 1018; Peo. v. Gary, 196 
Ill. 310, 68 NE 749; Peo. v. Central 
Union Tel. Co., 192 Ill. 307, 61 NE 
428, 85 AmSR 338; Betser v. Betser, 
186 Ill. 537, 58 NE 249, 78 AmSR 303, 
52 LRA 630: Jacobs v. Marks, 183 
Til. 533, 56 NE 154; Hoyt v. Chicago, 
ete; Ra Col fll AGL so 2aeN Mees 
Foltz v. Hardin, 139 Ill. 405, 28 NE 
786; Geary v. Bangs, 138 Ill. 77, 27 
NE 462; Independent Order of M. A. 
v. Paine, .122 Ill. 625, 14 NH, 42; 
Barnes v. Brookman, 107 Ill. 317; 
Crist v. Wray, 76 Ill.‘ 204; Gardner 
v. Haynie, 42 Ill. 291; Vanderbilt v. 
Johnson, 4 Ill. 48; Wann v. McGoon, 


38 Ill. 74; Beer v. Philips, 1 Ill. 44; 
Goodpaster v. Chicago, etc., R. Co., 
240 Ill. A. 267; Shein v. John R. 


Thompson Co., 225 Ill. A. 490; Car- 
bone v. Pennsylvania F. Ins. Co., 222 
Ill. A. 560; Elia v. Bavuso, 204 Ill. 
A. 314; Commercial News Co. v. 
Beard, 116 Ill. A. 501; Eckman v. 
Webb, 116 Ill. A. 467; Griswold v. 
Griswold, 111 Ill. A. 269; Blasingame 
v. Royal Circle, 111 Ill. A. 202; Leathe 
v. Thomas, 109 Ill. A. 434 [aff 218 
Ill. 246, 75 NE 810]; Modern Wood- 
men of America v. Hicks, 109 Ill.: 
A. 27; Snively v. Meixsell, 97 Ill. A. 
365; Degenhart v. Gent; 97 Ill. A. 
145; Dalton v. Chicago City R. Co., 
93 DLA. 73) Chicazfo, ,etes. R.-Coe vi 
Pearson, 82 Il]. A. 605; Blankenbeker 
v. Innis, 78 Ill. A. 457; Spraker v. 
Ennis, 78 Ill. A. 446; Chicago Ath- 
letic Assoc. v. Eddy Electric Mfg. Co., 
77 Ill. A. 204; Chicago, etc., R. Co. v. 
Pearson, 71 Ill. A. 622; Chicago, etc., 
R. Co. v. Clausen, 70 Ill. A. 550; Ba- 
ker v. Fawcett, 69 Ill. A. 300; Hanch- 
ett v. Ives, 69 Ill. A. 83; Story, etc., 
Organ Co. v. Rendleman, 63 Ill. A. 
123; Mayer v. Lawrence, 58 Ill. A. 
194; Chicago, eter, RiiCow vast tOyt.. 00 
Ill. A. 583; Richardson v. O’Brien, 44 
Ill. A. 2438; Chicago, etc., Coal Co. v. 
Glass, 34 Ill. A. 364; Indiana, ete., R. 
Co. v.-Sampson, 31 Il). A. 513; Me- 
Laughlin v. Peo., 17 Ill. A. 306. To 
same effect Klonowski v. Crescent 
Paper Box :Mfgw Co.7 200) ail. (AS 150 
(where, although demurrant did not 
file a further pleading, he entered in- 
to a stipulation for the admission of 
evidence as if he had). 

Ind.—Robertson v. Huffman, 92 
Ind. 247; Harbert v. Dumont, 3 Ind. 
3846; Early v. Patterson, 4 Blackf. 449. 

Ind. T.—James v. Smith, 3 Ind. T. 
447, 58 SW 714. 

Iowa.—Waegner v. Glick, 177 Iowa 
623, 159 NW 2383; Greiner v. Sigour- 
ney, 89 NW 1103; Geiser Mfg. Co. v. 
Krogman, 111 Iowa 503, 82 NW 938; 
Adams v. Holden, 111 Iowa 54, 82 NW 
468; Foley v. Tipton Hotel Assoc., 102 
Iowa 272; 71 NW 236; Wyland v. 
Griffith, 96 Iowa 24, 64. NW 673; Ty- 
ler v. Coulthard, 95 Iowa 705, 64 NW 
681, 58 AmSR 452; Manwell v. Bur- 
lington, etc., R. Co., 89 Iowa 708, 57 
NW 441; Shroeder v. Webster, 88 
Iowa 627, 55 NW 569; Asbach v. Chi- 
cago, etc., R. Co., 86 Iowa 101, 53 NW 
90; Hawkins v. Hawkins, 82 Iowa 
718, 47 NW 994; Wing v. Red Oak 
Dist. Tp., 82 Iowa 632, 48 NW 977; 
Allen v. Platt, 79 Iowa 118, 44 NW 
240; Tootle v. Phcenix Ins. Co., 62 
Iowa 362, 17 NW 583; Gray v. Lake, 
55 Iowa 156, 7 NW 483; Muscatine 
v. Keokuk Northern Line Packet Co., 
47 Iowa 350; State v. Tieman, 39 Iowa 
474; Philips v. Hosford, 35 Iowa 593; 
Fisher v. Scholte, 30 Iowa 221; Hull 
v. Alexander, 26 Iowa 569; McLaren 
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demurrer,** the grounds of the demurrer,’* the er- | ror, if any, in overruling it,7® or any alleged errors 
) 5 ) p) ? ? 


‘v. Hall, 26 Iowa 297; Finley v. Brown, 
22 Iowa 538; Franklin v. Twogood, 18 
Iowa 515; State v. Klingman, 14 
Iowa 404; Davenport Gas Light, etc., 
Co. v. Davenport, 13 Iowa 229; Smith 
v. Taylor, 11 Iowa 214; Cameron v. 
Armstrong, 8 Iowa 212; Williams 
v. Soutter, 7 Iowa 435; McGinnis v. 
Hart, 6 Iowa 204; Abbott v. Striblen, 


6 Iowa 191; Paukett v. Livermore, 5 
Iowa 277; Adams v. Peck, 4 Iowa 
551; Ford v. Jefferson County, 4 


Greene 273; The Kentucky v. Brooks, 
re Greene 398; Moore v. Ross, Morr. 


99 Ky. 380, 
Carson v. 
Burdit v. 

Trigg v. 


key. —Fehler v. Gosnell, 
35 SW 1125, 18 KyL 238; 
Osborn, 10 B. Mon. 155; 
Burdit, 2 A. K. Marsh. 143; 
pple Hard. 168. 
Me.—Wells v. Dane, 101 Me. 67, 63 
A 324. 
Mich.—Kern v. Arbeiter Unterstuet- 
zungs Verein, 139 Mich. 233, 102 NW 


746; Sinsabaugh v. Brown, 126 Mich. 
538, 85 NW 1110; Williams v. West 
Bay .City, 119 Mich. 395, 78 NW 328; 


Kraatz v. Brush Electric Light Co., 82 
Mich. 457, 46 NW 787; Ashton v. De- 
troit City R. Co., 78 Mich. 587, 44 NW 


141; Peterson v. Fowler, 76 Mich. 258, 
Aas 10; Wales v. Lyon, 2 Mich. 
76. 


Sandusky City 
Coit v. Waples, 1 


Minn.—Becker v. 
Bank, 1 Minn. 311; 
Minn. 134. ; 

Mo.—Rodgers v. Western Home 
Town Mut. F. Ins. Co., 186 Mo. 248, 85 
SW 3:38 [aff 93 Mo. A. 24]; Broyhill 
v. Norton, 175 Mo, 190, 74 SW 1024; 
Epperson v. Postal Tel. Cable Co.; 155 
Mo. 346, 50 SW 795, 55 SW _ 1050; 
West v. McMullen, 112 Mo. 405, 20 
SW 628; State v. Sappington, 68 Mo. 
‘454; Township Bd. of Hducation v. 
Hackmann, 48 Mo. 243; Pickering v. 
Mississippi Valley: Nat. Tel. Co., 47 
Mo. 457; State v. Sims, (A.) 286 SW 
832 [transf 309 Mo. 18, 274 SW 359]; 
Thompson v. Stearns, 208 Mo. A. 338, 
234 SW 1059; State v. Hubbard, 199 
Mo; A. 137, 203. SW ‘250; Glassey v. 
Sligo Furnace Co., 120 Mo. A. 24, 96 
SW 310; Strauss v. St. Louis Transit 
Co., 102 Mo. A. 644, 77 SW 156; Burn- 
ham v. Tillery, 85 Mo. A. 453; Miller 
v. Harper, 63 Mo. A. 293 

Mont.—Lynch v Vv. Bechtel, 19 Mont. 
548, 48 P 1112; Francisco v. Benepe, 
6 Mont. 243, 11 P 687. 

Nebr.—Palmer v. Caywood, 64 
Nebr. 372, 89 NW 1034; Citizens’ 
State Bank v. Pence, 59 Nebr. BO ok 
INW? 6234" Cox: 'v. Peoria Mfg. Co., 42 
Nebr. 660, 60 NW 933; Reckewey v. 
Waltemath, 28 Nebr. 492, 44 NW 659; 
Buck v. Reed, 27 Nebr. 67, 42 NW 
894; Dorrington v. Minnick, 15 Nebr. 
397, 19 NW 456; Harral v. Gray, 10 
Nebr. 186, 4 NW 1040; Pottinger v. 
Garrison, ’3 Nebr. 221; Mills v. Miller, 
2 Nebr. 299; Emery v. Hanna, 4 Nebr. 
(Unoff.) 491, 94 NW 973. 

Nev.—Hardin v. Emmons, 24 Nev. 
329, 58 P 854; Hammersmith v. Av- 
ery, 18 Nev. 235, 2° P..55. 

N. J. —Delaware, eet R. Co. v. Sal- 
mon, 39 N. J. L. 299, 93 AmR 214. 

N. M.—Tenorio v. Leyba, 30 N. M. 
524, 239 P 1034; Pople v. Orekar, 22 
N. M. 307, 161 ‘Pp 1110; Butterfield’s 
Overland Dispatch Co. v. Wedeles, 1 
N. M. 528. 

N. Y.—Brady v. Donnelly, 1 N. Y. 
126; Kemp v. Tonnele Co., 51 Misc. 
49, ‘99 NYS 885. 

Oh.—Mitchell  v. McCabe, 10 Oh. 
405; Stocking v. Burnett, 10 Oh. 137; 
Pennsylvania, etc., Canal ‘Co. v. Webb, 
9 Oh. 136; Hamilton v. Cochran, 8 
Oh. Dec. (Reprint) 198, 6 CincLBul 
248; Harvey v. Armstrong, 3 Oh. Dec. 
(Reprint) 338. 

Or.—Hughes v. McCullough, 39 Or. 
372, 65 P 85; Gschwander v. Cort, 19 
Ox518,026) P1621; 

Vt.—German v. Bennington, etc., R. 
Colin T1 Vt. \70,"42) A 972;° Grand’ Isle 
v. Kinney, 70 Vt. 381, 41 A 130; Hous- 
ton vy. Brush, 66 Vt. 331, 29 A 380; 
Rea v. Harrington, 58 Vt. 181, 2 A 


475, 56 AmR 561. 

Va.—Chesapeake, ete, R. Co. v. 
American Hxch. Bank, 92 Va. 495, 23 
SE 935, 44 LRA 449. 

See Mississippi F. Ins. Co. v. Evans, 
(Miss.) 120 S 7388, 741 (“an answer 
may be couched in such language as 
to ane the overruling of a demur- 
rer): 

[a] Demurrant is not in position 
to object to the overruling of the de- 


murrer. Reichelt v. Anderson, 222 
BITE ANGN IG. 
[b] Joining issue (1) on the plead- 


ing to which the demurrer was di- 
rected (Peo. v. Walker Opera House 
Co., 249 Ill. 106, 94 NE 159; Peo. v. 
Crowe, 130 Ill: A. 349; Walters v. 
Stacey, 122 Ill. A. 658; W. H. Stanch- 
field Warehouse Co. v. Central R. Co., 
67 Or. 396, 186 P 34), (2) or on an- 
other pleading substituted therefor 
(Louisville, ete., R. Co. v. House, 104 
Tenn. 110, 56 SW 836), (3) constitutes 
a waiver and precludes demurrant 
from subsequently questioning the 
ruling on the demurrer (Genzel vy. 
New York, etc., R. Co., 249 Ill. A. 164). 

[ce] Statutory provision that 
“when a demurrer shall be overruled, 
and the party demurring shall answer 
or reply, the ruling on the demurrer 
shall not be considered an adjudica- 
tion of any question raised by the de- 
murrer; and in such case the suffi- 
ciency of the pleading thus attacked 
shall be determined as if no demur- 
rer had been filed,’ does not change 
the rule that by pleading over he 
waives the right to complain of the 
rulings on the demurrer, but permits 
demurrant to attack the pleading upon 
the same grounds in other ways at 
any subsequent stage, as by motion to 
direct a verdict or in arrest of judg- 
ment. Buchanan vy. Blackhawk Coal 
Works, 119 Iowa 118, 98 NW 51; Frum 
v. Keeney, 109 Iowa 393, 80 NW 507. 
See Wheeler v. Schilder, 183 Iowa 
623,. 626, 167 NW 534 (not mention- 
ing the statute, but stating that 
“when a demurrer is overruled, and 
the one interposing same thereafter 
answers, this waives the ruling on 
the demurrer, unless the matter pre- 
sented by the demurrer is subsequent- 
ly presented in some other manner’). 

73. Roumbos v. Chicago, 332 Ill. 
70, 168 NE 361, 60 ALR 87; Berry v. 
Turner. 279) Le 83s) LIGNE 6383: 
Lake County v. Griffith, 263 Ill. 550, 
105 NE 760, AnnCas1914D 1136; Ma- 
son v. Neal, 204 Ill. A. 5388; McGovern 
v. Chicago, 202 Ill, A.'139 [aff 281 
Tll. 264, 118 NE 3]; Hubbard v. Sla- 
vens, 218 Mo. 598, 117 SW 1104; Birk- 
himer v. Sedalia, (Mo. A.) 200 SW 
298; State v. Stevens, 134 Mo. A. 115, 
114 SW 11138; Shultz v. Shively, 73 
Or, 450, 148 P 1115; Sharby v. Fletch- 
er, 98 Vit. 278;)277, 127 A 300;.Citi- 
zens’ Sav. Bank, etc., Co. v. North- 
field Trust Co., 89 Vt. 65, 67, 94 A 302, 
AnnCasl1918A 891. And see Murphy 
v. Park Ridge, 298 ll. 66; 131 NB 
256 (recognizing the rule but hold- 
ing, ina mandamus case, that it could 
not properly be .invoked under the 
state of the record). 

“Tt is a familiar rule of common 
law pleading that pleading over after 
demurrer overruled to a prior plead- 
ing is a waiver of the demurrer to 
such pleading.’ Berry v. Turner, 279 
Tll. 888, 344, 116 NE 63838. 

“An overruled demurrer in a civil 
case at law is waived by pleading to 
the merits.” Sharby v. Fletcher, su- 
pra; Citizens’ Sav. Bank, etc., Co. v. 
Northfield Trust Co., supra. 

[a] Where petition would be suf- 
ficient after verdict to support a judg- 
ment, a demurrer thereto is waived 
by answering over after it has been 
overruled. 


411; Hurley v. Missouri, etc., R. Co., 
170 Mo. A. 235, 156 SW 57; Cunning- 
ham vy. Wabash R. Co., 167 Mo. A, 278, 
149 SW 1151. 

[b] Right to rely on demurrer is 


Sartain v. Jefferson City, 
Transit Co., 188 Mo. A. 237, 170 SW, 


waived.—Robison v. Mathis, 49 Nev. 
35, 234 P 690. 

[ec] Case stands as if no demurrer 
had been filed.—Buckman v. Bank- 
ers’ Mortg. Co., (Mo. A.) 263 SW 1046. 

[ad] Benefit of demurrer is lost.— 
Angel v. Portageville, 168 Mo. A. 16, 
151 SW 192. 

[e] Defendant abandons his de- 
murrer to the petition after it has 
been overruled by asking leave to file 
an answer, and taking time for that 
purpose. Rogers v. Shawnee _ F. 
Ins..Co., 182 Mo. A. 275, 111 SW 592. 

74. Salzer Chevrolet Co. v. General 
Motors Acceptance Corp., (Ark.) 11 
SW (2d) 451; Wanamaker Ditch Co. 
v. Reno, 79 Colo. 153, 244 P 602; Yel- 
low Jacket Irr. Dist. v. Pleasant Val- 
ley Ranch Co., 78 Colo. 543, 243 P 635; 
Houtz v. Hellman, 228 Mo. 655, 128 
SW 1001; Rochester German Ins. Co. 
v. Rodenhouse, 36 Okl. 378, 128 P 508; 
American Ins. Co. v. Rodenhouse, 36 
Okl. 211, 128 P 502. 

[a] Defects in, and objections to, 
pleading demurred to (1) are waived 
by pleading over (Wolz v. Venard, 253 
Mo. 67, 161 SW 760; Hendricks vy. 
Calloway, 211 Mo. 5386, 111 SW 60; 
Luster v. Cook (Mo. A.) 297 SW 459; 
J. R. Watkins Medical Co. v. Hollo- 
way, (Mo. A.) 181 SW 602; Robison 
v. Mathis, 49 Nev. 35, 234 P 690; Jones 
v. West End Cons. Mining Co., 36 Nev. 
149, 134 P 104; Hyde v. Bryan, 24 N. 
M. 457, 174 P 419; Webb v. Beal, 20 
N. M. 218, 148 P 487; Terr. v. Baca, 
18 N. M. 68, 134 P 212; Hillman v: 
Young, 64°0Or: 7350127 P7935) 1295e 
124) (2) without leave (Seatter v. 
Heid, 196 Fed. 333, 116 -CCA 153; 
Copper River, etc., R. Co. v. Phillips, 
196 Fed. 328, 116 CCA 148), (3) After 
the demurrer has been overruled, and 
such defects cannot thereafter be 
complained of (Checkley v.~* Joseph 
Lay Co., Lave EM A. $252) 0G) Pnises 
true of such questions as ambiguity 
(Peterson v. Spears, 72 Colo. 40, 209 
P 509; McQuay v. McQuay, 81 Monit. 
311, 268 P 688; Robinson v. F. W. 
Woolworth Co., 80 Mont. 431, 261 P 
253), (5) and misjoinder of causes of 
action (Diamond Rubber Co. v. Har- 
ryman, 41 Colo. 415, 92 P 922,15 
LRANS 775; Green v. Taney, 7 Colo. 
278, 3 P 423; Union Bank vy. Dillon, 
75 Mo. 380; Rutledge v. Tarr, 95 Mo. 
A. 265, 69 SW 22). (6) Indeed it has 
been asserted broadly that ‘after the 
demurrer of a party to a suit has 
been overruled and he has answered, 
he thereby waives all questions that 
must be raised by demurrer and can 
have advantage on the final hearing 
of the whole case only as to matters 
of substance, when it appears, upon 
a consideration of all the pleadings 
and the proof, that the complainant 
is not entitled to the relief sought.” 
Arnold v. Keil, 252 Ill. 340, 342, 90 
NE 869. (7) The pleading over ad- 
mits the sufficiency of the pleading 
demurred to. Hepler vy. Peo., 226 Ill. 
275, 80 NE 759. 

75. Ark -—Farmers’ Exch 
Drake, 171 Ark. 1127, 287 SW 371: 
Stoneman-Zearing Lumber Covves Me- 
Comb, 92 Ark. 297, 122 SW 648. 

Colo. —Ryan Gulch Reservoir Co. v- 
Swartz, 77 Colo. 60, 234 P 1059; Boggs. 
v. Lumbar, 75 Colo. 212, 225 P 266; 
Bloom vy. Pioneer State Bank, 75 Colo. 
28, 223 P 750. 

Tll.—Peo. v. Powell, 274 Ill. 222, 113 
NE 614; Peo. v. American L. Ins. Cox. 
267 Ill. 504, 108 NE 679; Wolf v. Pow- 
ers, 241 1. 9, 89 NE 336 [aff 144 Ill. 
A. 168]; Lutz v. Matheny, 208 Ill. A. 
40; Price v. Clover Leaf Coal Min. 
Co., 188 Ill. A. 27; Fitzkes v. Hoeflin, 
U87 Tl. ~A.* 514; Moore v. Industrial 
ConstriCo:, 18i 1. A. 630; Siegel v. 
Thompson, 181 Ill. A. 164; Peo. v. 
Vermilion County, 171 Tide pAG 
Montague v. Aygarn, 164 Ill. A. 596; 
Tonsor v. Fidelity, etc. Co., 158 Til. 
A. 515; Deel v. Heiligenstein, 147 Iii. 
A, 307 [aff 244 Ill. 239, 91 NE 429]; 


Baker v. Fritts, 1437111. IX 465; Stone- 


spun i Be RL Ac Tot Fe Se 2s. 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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'§§ 1260-1262] 


on the face of the record;** and the court cannot 
relieve an unsuccessful demurrant from the opera- 
tion of the rule by granting him leave to replead with- 
out prejudice.7* Also where, although a demurrer 
is overruled, the adjudication is in part favorable to 
demurrant, he waives the benefit thereof by pleading 
over.7§ 

Asking leave to plead over may constitute a waiy- 
er,‘® unless the party subsequently has the order 
granting leave set aside and elects to stand upon the 
demurrer.*° 

Proceeding to trial. Generally speaking, a demur- 
rant, by proceeding to trial on the merits after an 
adverse ruling on his demurrer, thereby waives the 
demurrer,®! the objections raised thereby,*? and his 
right to object to, or take advantage of error in, 
the ruling,** unless the ground of the demurrer was 
want of jurisdiction of the court,*+* or the failure of 
the pleading to state facts constituting a cause of ac- 
tion or defense;** but where an issue requires no 
pleading over, going to trial thereon is not a waiver.*® 

Both pleading over and going to trial. Both an- 
swering over and going to trial on the merits, after 
the overruling of a demurrer to the petition or com- 
plaint, may constitute a waiver by defendant of the 
demurrer,®* the objections raised thereby,*® the right 
to object to, or complain of, the ruling,®® and, gener- 
king v. Long, 142 Ill. A. 203; Newton 


v. Clarke, 138 Ill. A. 196 [aff 235 Tl. 
530, 85 NE 747]; Suttle v. Brown, 137 


PLEADING 


Green Co. .v. Blodgett, 159 Ill. 169, 91. 
42 NE 176. 50 AmSR 146; 
per Co. v. East St. Louis Pub. Co., 190 
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ally speaking, the error, if any, in the ruling;®° but 
it is otherwise where there was error in overruling a 
demurrer based on the ground that the complaint or 
petition fails to state a cause of action.®! Likewise 
where, after the overruling of a demurrer to a replica- 
tion, defendant joins issue and goes to trial upon the 
merits, he waives the demurrer.®? 

[§ 1261] ce. Motions—(1) Lack of Ruling or Or- 
der. The failure of the court to pass upon a motion 
directed to a pleading is waived by failure to call the 
motion to the attention of the court in apt time.?? 
The motion itself is waived or abandoned in such 
case,®* as it also is where, on the presentation of the 
motion, the court declines to grant it at the time but 
retains it for future determination, and it is not re- 
newed before the close of the trial.°° Even where 
the court decides or states that the relief sought by 
the motion should be granted but nothing further is 
said or done about the matter, the motion is aban- 
doned,°®® and error, if any, is waived.®? 

[§ 1262] (2) Granting or Sustaining. While 
the rule is otherwise in a few jurisdictions as to a 
subsequent amendment,®® in a majority of jurisdic- 
tions, error, if any, in allowing, granting, or sus-_ 
taining a motion relating to the pleadings is waived 
by subsequently pleading over,?® amending,’ elect- 


La Mesa Community Ditch v. 
Appelzoeller, 19 N. M. 75, 140 P 1051; 
Lusk Lumber Co. v. Independent Pro- 


Hagen Pa- 


Ill. A. 438; Leman v. U. S. Fidelity, | 111 A. 581 [aff 269 Ill. 535, 109 NE] ducers Cons., 35 Wyo. 381, 249 P 790. 
ete., Co., 137 Ill. A. 258. BSA : 92. White v. Central Vermont R. 

Iowa.—Iowa-Minnesota Land Co. Iowa.—Seippel Blake, 80 Towa] Co., 87 Vt. 330, 89 A 618 [aff 238 U. 
v. Conner, 136 Iowa 674, 112 NW 820.] 142, 41 NW 199, 45 NW 728. S. 507, 35 SCt 865, 59 L. ed. 1438, Ann 


Mo.—Parkyne v. Churchill, 246 Mo. 
109, 151 SW 446; H. W. Kastor, etc., 
Adv. Co. v. Elders, 170 Mo. A. 490, 156 
SW 737; Redd v. Missouri Pac. R. Co., 
161 Mo. A. 522, 143 SW 555; Downs v. 
Missouri, etc., Tel. Co., 161 Mo. A. 274, | 55 SW 235. 
143 SW 889. N. 

N. M.—Johnson v. Yelverton, 31 N. | 307, 161 P 111 
M. 568, 249 P 99. And see La Luz 
Community Ditch Co. v. Alamogordo, 


525, 95 A 201. 


Me.—Gilbert v. Cushman, 
Minn.—Thompson 
Minn. 301, 59 NW 10 
Mo.—Cofer v. Riseling, 153 Mo. 633, | 320, 
epee v. Orekar, 


Utah. SB Anion Fork ory. v. Hop- 
per, 7 Utah 235, 26 P 293 


113 Me.| Casi916B 252]. 
93. White v. Johnson, 103 Okl. 88, 
v. Ellenz, 58] 229 P 539. 
23. 94. Stalick v. Wilson, 21 N. M. 


154 P 708; White v. Johnson, 
103 Okl. 88, 229 P 539. 

See also supra §§ 973, 1052. 

95. Rystinki v. Central California 
Tract? Co: 176 Cal. 336,2165) PA9b2. 

96. Koenigsberger v. Mial, 90 N. 


22 N. M. 


279 P 72 (error was either waived or 84. 


was harmiess). 

N. C.—Green v. Dunn, 162 N. C. 340, 
78 SE 211. 

Okl.—Munson v. Okmulgee First 
Nat. Bank, 58 Okl. 284, 159 P 486. 

Wash.—Adams County v. Sloane, 
125 Wash. 211, 235-P.356;, Johnson 
v. Johnson, 66 Wash. 113, 119 P 22; 
Silver v. Washington Inv. Co., 65 
Wash. 544, 118 P 748. 

See Pollack v. Meyer Bros. Drug 
Co., 233 Fed. 861, 147 CCA 535 (where 
one judge maintained the affirmative 
of the proposition, another dissented, 
and a third, concurring as to another 
ground of the decision, declined to 
concur as to this ground). 

76. L. D. Powell Co. v. Stockard, 
170 Ark. 424, 279 SW 1001. 

77. Citizens’ Sav. Bank, etc., Co. v. 
Northfield Trust Co., 89 Vt. 65, 94 A 
302, AnnCasi918A 891. 

78. Campbell v. Poland Spring Co., 
196 App. Div. 331, 187 NYS 643 [aff 
233 N. Y. 506 mem, 135 NE 894 mem]. 

79. Sterenberg v. Beach, 219 Ill. 
A. 68; Bankers’ Reserve Life Assoc. 
v. Finn, 64 Nebr. 105, 89 NW 672. 

80. Loveland Vv. Lindsay, Ose Ns 
A. 544. 

81. Smith v. Rutland, 99 Vt. 183, 
130 A 714. 

[a] Benefit of demurrer is lost.— 
Sra v. Bouckaert, (Mo. A.) 213 SW 


82. Arnold v. Graham, 219 Mo. A. 
249, 272 SW 90; Holt v. Sather, 81 
Mont. 442, 264 P 108; Wyatt v. Meade 
Sa Bank, ZOU St Dy L171 662 NW 


83. Ark.—Evins v. St. Louis, etc., 
R. Co., 104 Ark. 79, 147 SW 452. 
Conn.—Hourigan v. Norwich, 77 
Conn. 358. 59 A 487. 
Ill.—Heimberger v. Elliot aoe: 
ete., Co., 245 Ill. 448, 92 NE 297 


Evins v. St. Fodia ete. TR. Co. 
104 Ark. 79, 147 SW 452; Wyatt v. 
Meade County Bank, 40 S. D. Tit, 166 
NW 423. 

85. Evins v. St. Louis, etc., R. Co., 
104 Ark. 79, 147 SW 452 

86. Clark v. Gramling, 54 Ark. 525, 
16 SW 475. 

87. Colorado City v. Worley, 23 
Colo. A. 456, 130 P 826; Syz v. Milk 
Wagon Drivers’ Union, (Mo.) 18 SW 
(2d) 441; Stianson v. Stianson, 40 S. 
DA S225 167 NW 237, 6 ALR 280; 
Clemens v. E. H.. Stanton Co, 64 
Wash. 419, 112 P 494. 

88. Golden Age No. 2 Min., etce., 
Co. v. Langridge, 39 Colo. 157, 88 P 
1070; Shaffer v. Chicago, etc., R. Co., 
300-Mo., 477, 254 SW 257 [aff 263 U. 
S. 687, 44 SCt 228, 68 lL. ed. 507]; Ver- 
non v. American R. Express Co., (Mo. 
Ay 222 Sw 913. 

[a] Subsequent objection to evi- 
dence.—Where defendant does not 
elect to stand upon his demurrer 
when overruled, but pleads issuably, 
and goes to trial on the merits, he 
cannot raise the questions presented 
by the demurrer on the trial by ob- 
jecting to the introduction of any 
evidence under the declaration. 
Kraatz v. Brush Electric Light Co., 82 
Mich. 457, 46 NW 787 

89. Mayhew v. Glazier, 68 Colo. 
350, 189 P 848; Springhetti v. Hahne- 
wald, 54 Colo. 383, 131 P 266; Schwitz 
v. Thomas, 38 S. D. 180, 160 NW 734. 

90. Walsmith v. Hudson, 77 Colo. 
326, 2386 P 783; Haynes’v. Robertson, 
190 Mo. A. 156, 175 SW 290; Davis v. 
Meyer, 115 Nebr. 251, 212 NW 485, 
50 ALR 1410; Genho v. Jackson, 99 
Nebr. 1, 154 NW 8384; Worrall Grain 
Co. v. Johnson, 83 Nebr. 349, 119 NW 
668; Commerce Trust Co. v. Pontotoc 
County School Dist. No. 387, 47 Qk. 
111, 147 P 308. 


J. L. 695, 101 A 184 (abandonment by 
failure of movant to enter rule in 
accordance with decision). 

97. Jandrich v. Svabek, 170 Minn. 
24, 211 NW 957 (motion to compel 
election). 


98. Corcoran v. Sonora Min., etc., 
Co., 8 Ida. 651, 71 P 127. See Wil- 
liamson v. Liverpool, eteS.” Ins: “Co: 


141 Fed. 54, 72 CCA 542, 5 AnnCas 
402 (where motion was in effect a 
demurrer and an exception was taken 
to the ruling). 

99. Wooley v. Williams, 105 Conn. 
G7 3 GHA. F583); Depping v. Hans- 
meier, 202 Iowa 314, 208 NW_ 288; 
White v. Spangler, 68 Iowa 222. 26 
NW 85; King v. Morris, 74 N. J. L. 
810, 68 A 162, 14 LRANS 439, 12 
AnnCas 1086; Curtis v. Tenino Stone 
Quarries, 37 Wash. 355, 79 P 955. 
But see Parker v. -Des Moines Life 
Assoc., 108 Iowa 117 (holding other- 
wise as to the repleading of matters 
previously stricken). Contra Schuite 
v. Littlejohn, 2 Wash. 129, 26 P 79. 

1. Ariz.—Brandt v. Meade, 17 Ariz. 
34, 148 P 297. 

Ark.—Swift v. Erwin, 104 Ark. 
459, 148 SW 267, AnnCas1914C 363. 

Cal.—Brittan  v. Oakland Sav. 
Bank, 112 Cal. 1, 44 P 339; Collins v. 
Scott, 100 Cal. 446, 34 P 1085. 

Colo. —Adams v. Gunnison, 62 Colo. 
114, 160 P 1033; Gale v. James, 11 
Colo. 540, 19 P 446: Rawlings v. Cas- 
ey, 19 Colo. A. 152, 73: P1090. 

Ind.—Neal_ v. Scott, 25 Ind. 440. 

Iowa.—Anderson Sav. Bank v. Hop- 


kins, 195 Iowa 655, 192 NW 824; 
Barnes v. Century Sav. Bank, 147 
Iowa 267, 126 NW 174; Walker v. 


Freelove, 79 Iowa 752, 45 NW 308. 

Kan.—Robertson v. Christensen, 90 
Kan. 555, 135 P 567; Ott v. Elmore, 
67 Kan. 8538, 73 P 898. 
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ing,? or asking and obtaining leave* to amend, plead- 
ing over or amending and going to trial,* or volun- 


tarily complying,® attempting, or 


comply,® with, or aequiescing without objection in,’ 
On the other hand, 
where a party has been forced or compelled to make 
an amendment or take some step after a motion di- 
rected to his pleading has been sustained, his involun- 
action does not constitute a waiver;® and, at 
least where an exception to the ruling has been tak- 
en,® a waiver does not arise from merely going to 


the order, ruling, or decision. 


tary 


trial without pleading over'® or 


Mo.—Buschow Lumber Co. v. Union 
Pac. R. Co., 220 Mo. A. 7438, 276 SW 
409; Suiter v. Frazer, (A.) 226>SW 
622; Walker v. Evans, 98 Mo. A. 


301, 71 SW 1086. 
k!}.—Stockman v. Loeser, 83 Okl. 
190, 201 P 499; Schuber v. McDuftee, 
67 Okl. 160, 169 P 642. 

Or.—Eastham v. Telegram Pub. Co., 
itowOrar cil, t2eS ewe Ly | Elexter iv. 
Schneider, 14 Or. 184, 12 P 668. 

S. D.—Boucher v. Clark Pub. Co., 
14 S. D. 72, 84 NW. 237. 

Wash.—Sunset Motor Co. v. Wood- 
ruff, 131 Wash. 516, 228 P 519.’ 

State rule as not binding upon fed- 
eral court see Courts § 138. 

2. Weaver v. Stacey, 93 Iowa 683, 
62 NW 22 (although amendment is 
not in fact made). 


her Falkenau v. Smedley, 200 Ill. 

4 Fuggle v. Hobbs, 42 Mo. 537; 
Whelan v. Plattsmouth, 87 Nebr. 824, 
128 NW 520. 

5. Roddy v. Gazette Co., 163 Io- 
wa 416, 144 NW 1009. 

6 McCollum v. Neimeyer, 148 
Ark. 147, 229 SW 7; Anderson Sav. 


Bank v. Hopkins, 195 Iowa 655, 192 
NW 824; Burghardt v. Scioto Sign 
Co., 179 Iowa 397, 161 NW 458. 

7. Burlington Nat. State Bank v. 
Delahaye, 82 Iowa 34, 47 NW 999; 
Holloway v. Frensdorf, 183 App. Div. 
579, 171 NYS 22; Waddell v. Ravalli 
County School Dist. No. 3, 79 Mont. 
100, 257 P 278. 

fa] Withdrawing part of pleading 
not stricken out.—Where the court 
ruled that part of the answer to an 
application for a writ of possession 
be stricken out, defendant who there- 
upon withdrew the balance debarred 
himself from objecting to the ruling. 
Robinson v. Veal, 65 Ga. 592. 

8. Birks v. McNeill, 177 Iowa 567, 
159 NW 210; McDonald vy. Central 


Illinois Constr. Co., 183 Mo. A. 415, 
166 SW 1087; Wiley v. Harrison, 
105. Ok1.9' 280, 232 Py 816, 38 ALR 
1408; Everding v. Gebhardt Lumber 


Co., 86 Or. 239, 168 P 304. 

9. Great Western Coal Co. v. Chi- 
cago, etc., R. Co., 98 Fed. 274, 39 CCA 
79; Smith v. Waterloo, etc., R. Co., 
191 Iowa 668, 182 NW 890. 

10. McDonald v. Central Illinois 
Constr. Co., 1838 Mo. A. 415, 166 SW 
1087; Federal Iron etc., Co. v. Hock, 
42 Wash. 668, 85-P 418. 

11. Smith v. Waterloo, etc., R. Co., 
191 Iowa 668, 182 NW 890. 

12. Great Western Coal Co. v. 
Chicago, etc., R. Co., 98 Fed. 274, 39 
CCA 79; Rucker v. Omaha, etc., Re- 
fining Co., 18 Colo. A. 487, 72 P 682; 
McDonald v. Central Illinois Constr. 
Co., 183 Mo. A. 415, 166 SW 1087. 

13. Herrod v. Smith, 12 Ind. A. 
21, 38 NE 870. 

14. Luna v. Williams, 190 Mo. A. 
266, 176 SW 550. 

{a] Motion is waived.—White v. 
Cardwell Stave Co., (Mo. A.) 213 SW 


518 
Right presented by motion is 

waived.—Hof v. St. Louis Transit 
Co., 213 Mo. 445, 111 SW'1166: (right 
to require election). 

[ec] Objection raised by motion is 
waived.—.Jackson v. Winans, 287 Ill. 
382, 122 NE-611. ' 


A 
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undertaking to 


waives, 
where, 


amending,?1 as 


[dad] Acquiescence of one of several 
parties.—In an action against two 
railroad companies for personal in- 
iucied caused by a defective engine 
and machinery, an order denying the 
motion of one of defendants that 
plaintiff specify the defects will be 
regarded as acquiesced in by it if it 
does not except thereto, although 
there is an exception by its codefend- 
ant. Knott v. Dubuque, etc., R. Co., 
84 Iowa 462, 51 NW 57. 

15. U. S.—Denver v. Home Sav. 
Bank, 200 Fed. 28, 118 CCA 256 [aff 
oe: S7015 035 SS Ct 9265; 59 ved: 

Ark.—Farmers’ Exch. v..Drake, 171 
Ark. 1127, 287 SW 3713) Harrell v. 
Tenant,,. 30 sArk: . 684. Compare 
Brooks v. International Shoe Co., 1382 
Ark. 386, 200 SW 1027 (error is not 

waived by filing an insufficient an- 


swer). 
Ind.—State v. Bodly, 7 Blackf, 355. 
Iowa.—Polk v. Fremont County, 
197 Iowa 755, 197 NW 893; Clark v. 
Monson, 183 Iowa 980, 166 NW 576; 
Hay v. Hassett, 174 Iowa 601, 156 
NW 734; Carlson v. Hall, 124 Iowa 


121, 99 NW 571; Hunn v. Ashton, 121 
Iowa 265, 96 NW 745; Ida County 
Sav. Bank v. Seidensticker, 92 NW 
Hurd v. Ladner, 110 Iowa 263, 
81 NW 470; Manatt v. Shaver, 938 
67 NW 264; Wattels v. 
Minchen, 93 Iowa 517, 61 NW 915; 
Ida County v. Woods, 79 Iowa 148, 


44 NW 247; Randolf v. Bloomfield, 
77 Towa 50, 41 NW 562, 14 AmSR 
268; Smith v. Powell, 55 Iowa 215, 7 


NW 602; Kline v. Kansas City, etc., 
R. Co., 50 Iowa 656. 

Mo.—Kramer v. Kansas City Pow- 
er, ete.; Co., 311 Mo. 369) 279 SW 43; 
Sittig Vv. Kersting 284 Mo. 143, 223 
SW 742; Titus v. Nor th Kansas’ City 
Dev. Co., 264 Mo. 229, 174 SW 432; 
McMurray NESE Louis, ete, AR. Co. 
225 Mo. 272, 125 SW 751; Hanson v. 
Neal, 215, Mo. 256; 1145 SW 1073: 
White v. St. Louis, etc., R. Co., 202 
Mo. 539, 101 SW 14; Castleman v. 
Castleman, 184 Mo. 432, 83 SW 1757; 
Bungenstock v. Nishnabotna Drain- 
age Dist., 163 Mo. 198, 64 SW 149; 
State v. Merchants’ Bank, 160 Mo. 
640, 61 SW 676; Springfield Engine, 
etc., Co. v. Donovan, ‘147 Mo. 622, 49 
SW 500; Walser v. Wear, 141 Mo. 443, 


42 SW 928; Holt County v. Cannon, 
114 Mo. 514, 21 SW 851; Sauter v. Lev- 
eridge, 103 Mo. 615, 15 SW 981; Gale 
v. Foss, 47 Mo. 276; Tucker v. Ha- 
gan, (A.) 300 SW 301; Kuether v. 
Kansas City Light, ete., Co., 220 Mo. 
A. 452, 276 SW 105; McGowan vy. 
Egger, 205 Mo. A, 661, 226 SW 964; 
Kepley v. Park Circuit, etc., Co., (A.) 


200 SW 750; Thotrnpson v. Stearns, 
197 Mo. A. 344, 195 SW 48, 47; Austin 
Vv. Blufl City Shoe. .Co.s176..Mo.. 7A. 
546, 158 SW 709; Bowman y. Shelton, 
175 Mo. A. 696, 158 SW 404; Mc- 
Manama v. United R. Cos., 175 Mo. A. 
43, 158 SW 442; H. W. Kastor, etc., 
Adv. Co. v. Elders, 170 Mo. A. 490, 
156 SW 737;- Donovant vy. Rinn, 170 
Mo. A. 73, 156 SW 64; Berkshire 
Dumber Col iv. J, S\ Chick Wnv,Co:, 
168 Mo. A. 342, 153 SW 1078; Van- 
loon v. Vanloon, 159 Mo. A. 255, 140 
SW 631; Connor v. Wabash R. Co., 
149 Mo. A. 675, 129 SW 777; Pryor v. 
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where, after having been erroneously compelled to 
elect between two counts or defenses, a party goes 
to trial on one.12, A party at whose instance a plead- 
ing is stricken from the files is estopped to assert that 
the motion was not well take 

[§ 1263] (3) Denying or Overruling. 
who has made a motion relating to the pleadings 
or is precluded from complaining of, er- 
ror, if any, in denying or overruling the motion 
after the ruling, 
the motion,’* but instead pleads over,?® goes to 


meee 


A party 


he does not stand on 


Crum, 146 Mo. A. 623, 124 SW 597; 
Hilburn v. Phcenix Ins. Co., 140 Mo. 
A. 355, 124 SW 63; McMillen v. Co- 
lumbia, 122 Mo. A. 34.497 SIWs950% 
Dwyer Vv. Rohan, 99 Mo. A. 120, 73 Sw 
384; Bernard v. Mott, 89 Mo. A. 403; 
Shuler v. Omaha, etc., BBP Cloyyy yi Mo. 
A. 618; Howard v.’ Shirley, 75 Mo. 
A. 150; Lawless v. Lawless, 39 Mo. 
Apso: 

Or.—Crane_ v. Tillamook County 
School Dist. No. 14, 95 Or. 644, 188 P 
712; Beaver v. Mason, 73 Or. 36, 143 
P 1000; South Portland Land Co. v. 
Munger, 36 Or. 457, 54 P 815, 60 P 5. 

Wash.—Kratz v. Dawson, 3 Wash. 
Mo OOS th Tee GRY 

[a] In Colorado (1) the rule has 
been applied where the overruled 
motion was one to.strike (Boggs v. 
Lumbar, /:75\- Colo:t 212, .-225,, PiS2665 
Atitna Casualty, ete., Co. v. North 
Sterling Irr. Dist., 75 Colo. 185, 225 

Sweet v. Barnard, 66 Colo. 
526, 22), (2) to make more 
definite, certain (Sholes v. Citizens’ 
State Bank, 82 Colo. 432, 261 P 456), 
(3) or specific (Louden Irr. Canal, 
ete., Co.’ v. Neville, 75 Colo. "536, 227 
P 562), (4) or to have the court re- 
quire an amendment to obviate de- 
fects in form, such as ambiguity, un- 
certainty, or indefiniteness (Herrick 
v. Woodrow-Shindler Co., 75 Colo. 
363, 226 P 187); (5) but it has’ been 
held that error in overruiing a mo- 
tion to compel separate causes of ac- 
tion to be separately stated is not 
waived by answering (Thomas \W. 
Mahin, 76 Colo. 200, 230 P 793). 

{b] Motion is waived.—Hubbard 
v. Slavens, 218 Mo. 598, 117 SW 1104; 
Ewing v. Vernon County, 216 Mo. 681, 


116 SW 518; Norman v. Sheip, 143 
Mo. A. 138, 125 SW 527;  Scandina- 
vian-American Bank v. Wentworth 


Lumber Co., 101 Or. 151, 199 P 624. 
Compare Ringen Stove Co. v. Bowers, 
109 Iowa 175, 80 NW 318 (holding 
otherwise where the sa point is 
raised in the answer as was raised 
in the motion). 

[c] Case stands as if no motion 
had been filed.—Buckman v. Bankers’ 
Mortg. Co., (Mo. A.) 263 SW 1046. 

[da] Objection raised by motion is 
waived.—Jackson v. Winans, 287 Ill. 
382, 122 NE 611: 

[el Stipulation that answer shall 
apply to amended petition is a waiv- 
er of error in overruling defendant’s 
motion to make the amended petition 
more specific by pleading facts in- 
stead of conclusions. Heiman v. 
Felder, 178 Iowa 740, 160 NW 2384. 

[f]_ Failure to renew motion after 
amendment.—(1) Where a motion 
filed to a petition has been overruled, 
and exception taken, and afterward 
an amended petition is filed, to which 
defendant answers without. renewing 
his motion, he thereby waives the er- 
ror, if any, committed in the -over- 
ruling of the motion. Hunter. v. 
Lang, 5 Nebr. (Unoff.) 323, 98 NW 
690. (2) So where a motion’ to strike 
a replication from the files is not re- 
newed, notwithstanding the replica- 
tion is still objectionable, after the 
allowance of an amendment on a 
cross motion for leave to amend be- 
ing entered at the same time as the 
motion to strike the replication, de- 


§§ 1263-1264] 


trial,1® proceeds with the trial,17 or both pleads 
over and proceeds to, or with, the trial upon the 
merits ;*§ and, except in a few jurisdictions,'® a 
hike rule obtains where he subsequently demurs.?° 


The foregoing rules apply where 


directed to the complaint or petition and, 
had been granted, the remaining allegations would 
state a cause of action;?! but they do not apply 
so as to give rise to a waiver of an objection that the 
petition or complaint does not state a cause of ac- 
tion.?? In some,** but not other,?* jurisdictions, the 


fendant cannot urge the objection 
that the court erred in not sustain- 
ing his motion to strike off the repli- 
cation. Protection) (li) Inss Co. vs 
Foote, 79 Ill. 361. 

Loss of right to appellate review 
see Appeal and Error §§ 539, 2636. 

16. Iowa.—Scribner  v. Taggart, 
123 Iowa 321, 98 NW 798; Mann v. 
Taylor, 78 Towa 355, 43 NW 220. But 
see Ida County v. Woods, 79 Iowa 
148, 44 NW 247 (proceeding to trial 
after a motion to strike certain parts 
of the pleading as irrelevant and re- 
dundant is overruled does not waive 
the right to object on the trial to 
matters complained of as irrelevant 
and redundant). 

Kan.—Beecher v. Ireland, 8 Kan. 
AW 10, 54 P 9. 

Mo.—Craddock v. Jackson, 223 SW 
924; Dakan v. Chase, etc., Mercantile 
Co., 197 Mo. 238, 94 Sw 944; Stark 
v. Cooper, 203 Mo. A. 238,.217 SW: 
104; Osage Tie, ete., Co. v. Gorg- 
Murphy Timber, etce., Co, (A.) 191 
SW 1026; Luna v. Williams, 190 Mo. 
A. 266, 176 SW 550; Sundmacher v. 
Mloys, 3h Moll A... 517, 116 Swe 12); 
Corrigan v. Kansas City, 93 Mo. A. 
173; Hansard v. Menderson Clothing 
Co., 73 Mo. A. 584; Davis v. Boyce, 
73 Mo. A. 563. ; 

N. Y.—Flynn v. Smith, 111 App. 
Div. 870, 98 NYS 56. 

Or.—Anderson vy. North Pac. Lum- 
ber Co., 21 Or. 281, 28 P 5. 

Utah.—Young v. Martin, 3 Utah 
484, 24 P 909. 

Vt.—Bemis v. Aldrich, 147 A 693. 

Wash.—Port Townsend v. Lewis, 
34 Wash. 413, 75 P 982. 

[a] Motion is waived.—Dickson 
v. Retallic, 80 Colo. 78, 249 P 2; 
White v. Cardwell Stave Co., (Mo. 
A.) 213 SW 518. 

[b] Right presented by motion is 
waived.—Jackson v. Mancke, 189 Ind. 
262, 126 NE 851. But see Morron v. 
Bryce, 162 App. Div. 466, 147 NYS 
931 (where the motion has been no- 
ticed within the required time, the 
legal right to the relief demanded by 
the motion is not waived by noticing 
the case for trial). 

{[c] Benefit of motion is lost.— 
Merkel v. Bouckaert, (Mo. A.) 213 
SW 524. 

17. Koury v. Rapalino, (Kan.) 261 
PUSS. 

fa] Motion is waived by proceed- 
ing with the trial. Paulson v. Berg- 
man, 62) Colo. 93,160 Ps 189. 

tb] Consolidation with another 
action and trial by agreement con- 
stitute a waiver. Sullivan v. Kenney, 
148 Iowa 361, 126 NW 349. 

[e] Introduction of evidence (1) 
by movant as if the defect or omis- 
sion complained of by the motion did 
not exist is a waiver of the motion 
(Althoff Mfg. Co., v. Althoff, 52 Colo. 
DO ueweel2iom aay 326). (2) and prevents 
him, after defeat on the merits, from 
profiting by the erroneous ruling on 
the motion (Holke v. Herman, 87 Mo. 
Ke 125). (3) “ehe right, to judgment 
on the pleadings (Jackson v. Mauck, 
189 ‘Ind. 262, 126 NE +851), (4) as 
well as the right to urge objections 
to a ruling on a motion therefor 
(Crow v. Chicago, etc., RacCole 57 
WOseA pLoo yes waived by movant 
where, after the overruling of the 
motion, he introduces evidence in 


PLEADING 


Pleading.?° 
miss. 
from 


the motion was 
THEN Ae 


support of his own pleading. 

18. Iowa.—Crow v. Casady, 191 
Iowa 13857, 182 NW 884; State v. 
Knapp, 177 Iowa 278, 158 NW 517. 

Mo.—Kitchen v. Schlueter Mfg. 
Co.,, 20° SW (2d) 6763 > Burnett vi 
Hudson, 228 SW 462; Sperry y. Hurd, 
267 Mo. 628, 185 SW 170; Flowers 
v. Smith, 214 Mo. 98, 112 Sw 499; 
Scovill v. Glasner, 79 Mo. 449; Brown 
v. Brown, (A.) 5 Sw (2d) 644: George 
D. Hope Lumber Co. v. Stewart (A.) 
241 SW 675; Edmunds v. Cochrane, 
(A.) 226 SW 1007; Clark v. Long, 
(A.) 196 SW 409 [quashed on other 
erounds 272 Mo. 571,°199.SW. 984]; 
Berkshire Lumber Co. v. J. S. Chick 


Inv.) Cov Vi68)' Moz AL S42 59153~ Siw: 
1078; Anderson v. St. Louis. ete., R. 
Core L295) WMow Aud 33/4, 22008 tS VWView OUD. 


Powell v. Brookfield Pressed Brick, 
nie Mfg. Co., 104 Mo. A. 713, 78 SW 
N. M. : rehveols ING 
MM) 76,9239) P 862) 
Vt.—Patterson v. Modern Wood- 
men of America, 89 Vt. 305, 95 A 692. 
Wash.—Bishop v. T. Ryan Constr. 
Co.. 106 Wash. 254, 180 P 126; Gray 
v. Hickey, 97 Wash. 278, 166 P 625; 
[a] Motion is abandoned.—Hof v. 
St. Louis Transit Co., 213. Mo. 445, 


111 “Sw 1166. 
Miller, 21 Ark. 


Williams v. 

20. Altna Casualty, etc., Co. v. 
North Sterling (irr. 7 iist,, TTS eCoto, 
185, 225 P 261; Sloanaker v. Hower- 
ton, 182 Iowa 487, 166 NW 78; Wy- 
land v. Griffith, 96 Iowa 24, 64 NW 


668; Nieukirk v. Nieukirk, 84 Iowa 
36d, woke NOW) a0 
[a] Benefit of motion is waived.— 
Ae: v. Darst, 265 Ill. 354, 106 NE 
{b]. Contention set up in motion 


is waived.—Boyd v. St. Louis Brew- 

ing Assoc., (Mo.) 5 SW (2d) 46. 

21. Reynolds v. Davis, 303 Mo. 
418, 260 SW 994. 

22. Kuether v. Kansas City Light, 
ete., Co, 220 Mo, A. 452, 276 SW 
105; Allerton v. Rhineland Mach. 
Wiorks (Co. 165; Apps Div. “5576 150 
NYS 265. 

23. Hubbard v. Slavens, 218 Mo. 
598, 117 SwW 1104; Ewing v. Vernon 
County, 216 Mo. 681, 126 SW 518; 
McManama v. United R. Cos., 175 Mo. 
A. 48, 158 SW 442. Compare Chit- 
wood v. Russell, 36 Mo. A. 245 (hold- 
ing otherwise where the motion and 
ruling thereon were not only made 
a part of the record by a bill of ex- 
ceptions, but the attention of the 
court was again called thereto by a 
motion for a new trial). 

24. Libmann v. Manhattan R. Co., 
59. Hun 428, ) 13. NYS. (37.830 Peart: v. 
Peart, 48 Hun 79, 15 NYSt 476. 

25. Cross references: 
Presumption on appeal as to correct- 

ness of ruling see Appeal and Er- 

ror 82. 

Time ae page of objecting see su- 
pra § 1223. 

Waiver ar objection to 
pleading see supra § 1253. 
26. Porter v. Kapiolani Hst., Ltd., 18 

Hawaii 299; Merriam v. Springfield, 

142 Mo. A. 506, 127 SW 122; Ameri- 

can Cotton Oil Co. v. Saluda Oil Mill 

ConplO Se Ste Cesky, moo) eS ROG Ts 
27. Gonzales v. Reynolds, (N. M.) 

2%a) PP 922. 


amended 
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rules apply notwithstanding the taking and preserva- 
tion of an exception to the ruling. 

[§ 1264] d. Amended, Supplemental, or Substituted 
Allowance or refusal to strike or dis- 
The adverse party waives, or is precluded 
subsequently taking advantage of, 
if any, in allowing a pleading to be amended or 
in refusing to dismiss or strike an amended plead- 
ing where he does not object at the time?® or does 
not stand on his objection,?* and in addition he pleads 
to the amendment,?® goes to trial thereon,?® or 


error, 


28. Ala.—Bryan v. Wilsoh, 27 Ala. 
208; Caldwell v. May, 1 Stew. 425. 
Cal.— Redmond v. Peterson, 102 
Cals 5.95030. es zones AmSR 204; 
Witkowski v. Hern, 82 Cal. 604, 23 
P 132. And see Sweet v. Hamilo- 
thoris, 84 Cal. A. 775, 258 P 652 (ad- 
verse party is deemed to be content 


where, without asking for further 
time, he pleads to the amendment). 

Cc : . 80 Colo. 
890, 252 P 808; Barr v. Walker. 76 
Colo. 569, 233 P 622: Baldwin Coal 
Cor AG Davis; 15) Colon Aya 
104 


wae C.—Hughes v. Hachback, (GA DAT OE 


Tll—American Home _ Circle v. 
Schneider, 134 Ill. A. 600; Harte v. 
Fraser, 194 Ill. A. 201. 


Ind.—Jordan v. Indianapolis Wa- 
ter Co., 159 Ind. 337, 64 NE 680; Far- 
rington Vv. Hawkins, 24 Ind. 253. 

Iowa.—Keokuk County v. Howard, 
43 Towa, 354. 

Ky.—Paducah Land, . ete., Co. v. 
Cochran, 37 SW 67, 18 Kyl 465; Mil- 
ler v. Cavanaugh, 99 Ky. 377, 35 SW 
920, 18 KyL 183. 

Mo.—Linn County Bank v. Clifton, 
263 Mo. 200, 172 SW 388: Ingwerson 
v. Chicago, ete, R.\Co., 205 Mo. 32/8, 
103 SW 1143: Cohn v. Souders, 175 
Mo. 455, 75 SW 413; Sanguinett’ v. 
Webster, 153 Mo. 348, 54 SW 563; 
Martin v. Kansas City, (A.) 224 SW 
141; Fortney v. Marblehead Lime 
Co., 173 Mo. A. 404, 158 SW 859: 
Grymes v. C. F. Liebke Hardwood 
Mill, ete., Co., 111 Mo. A. 358, 85 SW 
946; Carter v. Baldwin, 107 Mo. A. 
217, 81 SW 204; Phillips v. Barnes, 


105 Mo. A. 421, 80 SW 43; Matthews 
v.. Perdue, 79 Mo. A. 149; State vi 
Gage, 52 Mo. A. 464; Riley v. Stew- 


art, 50 Mo. A. 594. 

Nebr.—Pekin Plow Co. v. Wilson, 
66 Nebre115, 92: NW 76% ‘Grotte v. 
Nagle, 50 Nebr. 363, 69 NW 973. 

N. Y.—Duval v. Busch, 14 
Nes 6, 21 AbbNCas 214, 


226, es 151, 75 A 183; Shriner Vv. 
Keller, 25 Bar Gil 

S. C.—Ruberg v. Brown, 50 S. C. 
300, 20 SEN Sse 

S. D.— Driskill v. Rebbe, 22 S. D. 
242, UG) NW ulsb,028 (SDs 88 i a8 
NW 246. 

Utah.—Mumford y. Hartford Acc., 
etc., Co., 64 Utah 24, 228 P 206. 

Vt. —Carpenter v. ‘Central Vermont 
R., Co.,. 93 Vt. 357, 107 A’ 569s Reyne 
olds v. Chynoweth, 68 Vt. 104, 384 A 
36; Seymour v. Brainerd, 66 Vt. 320, 
29 A 462. 

[a] Filing demurrer to the amend- 
ed pleading is a waiver. Indiana 
Union Tract. Co. v. Swafford, 179 Ind. 
279, 100 NE 840. 

29. Ala.—Willman _ v. Alabama 
Brokerage Co., 145 Ala. 684, 40 S 102. 

Cal.—Daly Y. Ruddell Us Galewon dy 
70 P 784; Lower Kings River Water 
Ditch Co. v. Kings Be ete. Canal 
Cos, (6% Call. 521 Sie 19 

CGolo.—Mullen v. Moi<im, 22 Colo. 
468, 45 P 416. 

Ga._—Hooks Ve Elay.s) 86) Gaio (Oe als 


SE 13 

ina: “?.— Hunt Vi oe TALCK Sy aoe hinds ae 
275, 54 SW 818. 

La.—Turner v. Madden, 15 La. 
Ann. 510. 

Mo.—Liese v. Meyer, 143 Mo. 547, 
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both,®° or otherwise recognizes the amended plead- 
Likewise, objections to allowing the filing 
of a supplemental pleading are waived by pro- 
ceeding to trial,** or by arguing a demurrer there- 
to; and the error, if any, in allowing the sub- 
stitution of new pleadings for ones which have 
been lost is waived by failing to make it a ground 
for a new trial.24 An objection to the allow- 
ance of an amendment may be waived by asking 
a continuance as a term of granting it;°° and it seems 
that, where there is no surprise, acceptance of an of- 
fer of a continuance is a waiver of the objection in 
so far as future trials are concerned.*® The failure 
of the adverse party to move for or accept a con- 
tinuance constitutes a waiver on his part of, or pre- 
cludes him from subsequently asserting, an objec- 
tion on the ground of surprise to the allowance of an 
amendment.*7 
Refusal or striking from files. A party waives an 
objection to, or is precluded from subsequently com- 
plaining of, the failure or refusal of the court to al- 
low an amendment of his pleading where he does not 
ask leave to amend,*® admits that he would not be 
harmed by a refusal of the amendment,*® subsequent- 
ly asks and obtains leave to file an amended plead- 
ing,*° or, in case his pleading states a cause of ac- 
tion, refuses to submit proof.*t Defendant by pro- 
curing leave to have a plea reinstated and stand as 


ing.?? 


PLEADING 


x. 


originally filed before it was amended waives any 
right to complain of the refusal of the court to permit 
it to be further amended ;*? and it is held that strik- 
ing an amendment from the files, upon the ground 
that it was not made in apt time, cannot be com- 
plained of where the party does not ask for further 
time in which to amend, and elects to stand upon the 
original pleading.** 

Ordering or holding necessary. By amending his 
pleading as ordered by the trial court a party waives 
error, if any, in the order,** as well as his right to 
except on the ground that the amendment was not 
necessary.*® Likewise, where the trial court holds 
that an amendment: of the complaint or petition is 
necessary, and plaintiff subsequently makes the 
amendment, he waives his exception to the ruling*® 
and will not be heard thereafter to say that the 
amendment was not necessary.*? 

Refusal of time to plead to amendment. Where a 
substantial amendment of the complaint is made at 
the close of plaintiff’s case, defendant does not waive 
his right to object to a refusal of the court to allow 
him time to plead thereto by proceeding with the 
trial under strong pressure from the court.*® 

[§ 1265] 8. To Evidence+*—a. As Not within Is- 
sues.°° The right to object that certain evidence is 
not admissible under the pleadings may be waived by 


45 SW 282; Bender v. Zimmerman, ,that it presents a different ground, trial and defendant was then fully 
135 Mo. 58, 36 SW 210; Gelatt v.]|of action from the original): Com-| informed of what the amendment 
Ridge, 117 Mo. 553, 28 SW 882, 38] pare Beardslee v. Morgner, 73 Mo. | would be, if he desired to file any ad- 
AmSR 683; Ward v. Pine, 50 Mo. 38;|]22 (where defendant’s motion to] ditional answer, or to have a continu- 
City Light, éte., Co. v. St. Mary’s| strike out plaintiff's fourth amended |} ance, he should have taken steps to 
Mach. Co., 170 Mo. A. 224, 156 SW | petition and for final judgment was|do so at that time, and not have 
Ae a EOS re: p08 ae. A. eye nruleds his objection to Se Fen waited until after verdict). 
i SS) a gency Schoo ist. | 0 e court in permitting plainti Lack of prejudi e 
v. Wallace, 75 Mo. A. 317; Hurley v.|to file a fourth or subsequent peti-| Error § 2930. Jadioe: SOc: Pia aaa 


Missouri Pac. R. Co., 57 Mo. A. 675. 
N. Y.—Bovee v. International Pa- 


tion was not waived by filing an an- 
swer to a sixth petition 


38. Hogan v. Horsfall, 
266 P 1002 [foll (A.) 266 P 1005]. 


(CalieAD 


and going 


per Co., 108 App. Div. 94, 95 NYS|to trial, as Rev. St. [1879] § 3540, . rn ee 3 
426; Secor v. Law, 22 N. Y. Super. | providing that no further petition if688 POSES ki ERNE sorae Ander 
163 [aff 4 Abb. Dec. 188, 3 Keyes | Should be filed after three insufficient 40 @oenelaxan = Fen ¥ 103 
525, 13 Transer, A.) 32 oe omnia. ones Pee ma pantory). vi i Tab OM 176 P 141. man, 
Thompson v. Benowitz, isc 5 . rinkley v. uncan, Ark. i a 
117 NYS 164 (where an amendment | 252. : Rear as waiver of errors and 
by plaintiff at the trial was object- 32. King v. Hyatt, 51 Kan. 504, 32 Eee ao es in prior proceedings 
ed to and, at the close of plaintiff’s|P 1105, 37 AmSR 304; Battaile v.| Semerally see supra § 778 
case, defendant’s motion to dismiss | O’Neil, 3 La. Ann. 229; Johnson v. 41. Kruger v. Maercklein, 50 N. D. 
was denied, he did not waive his| White, (Tex. Civ. A.) 27 SW 174. 287, 195 NW 511. 
objection by proceeding with the| 33. Damp v. Dane, 33 Wis. 430. 42. Royal Neighbors of America v. 
rey 34. Elstan v. Roberts, 7 Ky. Op.| Simon, 135 Ill. A. 599. 
C.—Wiggins v. Kirkpatrick, 114 | 16. 43. Campbell v. Timmerman, 139 

N. Ne. 298, 19 SH 152. 35. mbes ony Gates, 71 Wis. 634, 38] Tl, A. 151. . 

R. I—Haton v. Case, 17 R. I. 429,| NW 18 44.) Smith v. Ward, (Oh. A.) 166 
22 A 943. 36. Francis Marion Hotel y. Chic- | NE_396 


Vt.—Berkley v. Burlington Cadil- 
lac Coen OW Wt 227, Add. canes) Rey= 
nolds v. Chynoweth, 68 Vt. 104, 34 
A 36; Seymour v. Brainerd, 66 Vt. 
820, 29 A 462; Sherman v. Johnson, 
58 vt. 40, 2 A 707. 

fa] Announcing ready for trial 
on the amended pleading Co ners 


a waiver. Gildart: v. Grumbles, 
Tex), 5. 
[b] Withdrawing objection and 


consenting to go ahead with trial 
constitute a waiver. National Bank 
v. Leonard, (Mo.) 273 SW 723. 

80. Davis v. Culmer, 221 Mo. A. 
1037, 295 SW 803; Six v. Bridgeport 
Irr. Dist., 105 Nebr: 254, 179 NW 
1014; Security Trust, etc., Bank v. 
Ravel, 24 N. M. 221, 173'P 545; Thay- 
er ‘v.. Denver, etc:, R. Co; 21. N. M. 
S80 oo4, Los © rool = Lavot Cyol:* Lo 
effect Spurlock v. Missouri 
Pac. R. Co., 104 Mo. 658, 16 SW 834 
(after defendant has pleaded the gen- 
eral issue and submitted to a trial 
of an amended petition which con- 
tains a different ground of action 
from the original, he cannot object 
to a subsequent amended petition 
containing matter similar to the last, 


copie SS) -Cy344, 127 (Sky 436. 

37. Cal,_—Walsh v. McKeen, 75 Cal. 
Ey ee ye wea (hy 7hsis 

Ida.—Herring v. Davis, 273 P 757. 
FB ag sats ig v. Booth, 50 Iowa 


Ky.—Royer Wheel Co. v. Dunbar, 
76 SW 366, 25 KyL 746. 

Mich.—Lackovie v. Campbell, 225 
Mich. 1, 195 NW 798. 

Mo.—Kuh v. Garvin, 125 Mo. 547, 28 
SW 847; Davis v. Springfield Hos- 
pital, (A.) 196 SW 104. 

Nebr.—Bennett v. Taylor, 4 Nebr. 
(non 800, 96 NW 669. 

D.—Lehman v. Smith, 40 S. D. 
556, 168 NW 857. 

Tex,—Western Union Tel. Comey: 
Bowen, 84 Tex. 476,19 SW 554; Adtna 
Club vy. State, (Civ. A.) 1983 SW 1106. 

'Utah.—Thompson v. Whitney, 20 
Utah 1, 57 P 429. 

Wash.-—Helbig v. Grays Harbor 
Hlectric Co., 37 Wash..130, 79 P 612: 

See National L., ete.,. Ins. Co. v. 
Williams, (Ind. A.) 138 NE 826 (stat- 
ing that, in a case where an amend- 
ment of the complaint was not actu- 
ally made until after verdict, but 
leave to make it was made during the 


Atlantic Coast Line R. Co. v. 
Hart Lumber Co., 2, Ga. A. 88, 58 SE 
316 [foll Cowart v. Powell, 5 Ga. A. 
43, 62 SE 664]. See Barley v. Hor- 
ton, 149 Ga. 605, 101 SE 680 (the facts 
do not furnish g00d ground of excep- 
tion to an adverse judgment upon the 
merits); Clark v. Long, 25 Ga. A. 807, 
105 SE 654 (recognizing and discuss- 
ing the rule, but holding that it can- 
not aid the adverse party where the 
amendment, although unnecessary, 
was proper and the case, as laid in 
the amended pleading, was proved). 
46. U.S. v. Great Northern R. Co., 
220 Fed. 630, 186 CCA 288. 
47. Glover v. Savannah, ete, R. 
Co. LOT Gani34, (32) Sh S16. 
48. Branower v. Waldes, 173 App. 
Div. 676, 160 NYS 168. 
49. Cross references: 
Introduction of, or failure to object 
to, evidence as waiver of: 
Defect or omission in pleading see 
supra § 1244. 
Want ee Petes or issue see su- 
pra § 1 
Waiver of eseene to evidence gen- 
erally. see Trial [38 Cye 1393]. 
50. Effect of admission without 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


r 5 


[§§ 1264-1265 


- -§§ 1265-1266] 


failure to object on that specific ground®* at the time. 
the evidence is offered,®? or by failure to urge the ob- 
Also, a party cannot object to 
the relevaney of the evidence which he himself causes 
to be introduced®* or upon which he himself rests 
his cause of action or defense;>* nor, where he has 


jection at the trial.5* 


voluntarily introduced evidence on 


issue, can he properly object to the subsequent intro- 
duction by the adverse party of evidence bearing on 
the same subject,°® even though the adverse party 
did not object to the evidence first introduced.®* 
Even though defendant has objected that the aver- 
ments of the declaration are not sufficiently broad to 
permit the introduction of certain evidence, he waives 
the point by introducing evidence to controvert that 
to which objection has been made.°® 
hand, if certain evidence is admissible as to one is- 
sue raised by the pleadings but inadmissible as to 
another not made by the pleadings, its reception with- 
out objection is not a waiver of objection to the con- 


objection of evidence of matters not 
pleaded: 

Generally see supra § 1227. 

Upon pleadings see infra § 1278. 

51. McCart v. Smith, 16 Ala. A. 
387, 77 S 967; Shama v. Chicago, etc., 
R. Co., 128 Minn. 522, 151 NW 406; 
Melton Hardware Co. y. Heidelberg, 
91 Miss. 598, 44 S 857, 15 AnnCas 704. 

52. U. S.—Wasatch Min. Co. v. 
Grescent Min. Co., 148°U. S. 293, 13 
SCt 600, 37 L. ed. 454; Yazoo, ete., 
R. Co. v. Wagner, 87 Fed. 855, 31 CCA 
261; Earnshaw v. McHose, 48 Fed> 
589 [aff 55 Fed. 584]; Draper v. 
Srrinepert, 15 Fed. 328, 21 Blatchf. 


Ala.—Snellgrove v. Evans, 145 Ala. 
600, 40 S 567. 

Cal.—MecCarthy v. Phelan, 132 Cal. 
404, 64 P 570; Stockton Combined 
Harvester, etc., Works v. Glens Falls 
Ins. Co., 121 Cal. 167, 53 P 565. 

Con 107 Conn. 
484, 140 A 820; Bradley vy. Sobolew- 
sky, 91 Conn. 492, 99 A 1067, 2, ALR 

D. C.—McAfee v. 
App. 36, 34 LRA 720. 

Ga.—Akers vy. Kirke, 91 Ga. 590, 18 
SE 366. 

Ida.—Douville v. Pacific Coast Cas- 
Valty, Coj,425, vidas 396.433 Ps.506; 
AnnCasl1917A 112. 

Ill.—St. Louis, ete., R. Co. v. War- 
fel, 163 Ill. 641, 45 NE 169; Warder 
v. Arnold, 75 Ill. A. 674; Prairie State 
Paper Co. v. Sharp, 67 Ill. A. 477. 

Iowa.—Reizenstein v. Clark, 104 
Iowa 287, 73 NW 588. 

Kan.—Feidler v. Motz, 42 Kan. 519, 
22 P 561; Dresser v. Wood, 15 Kan. 
344, 

La.—England v. Gripon, 15 La. 
Ann. 304; Powell v. Aiken, 18 La. 
321; Leggett v. Peet, 1 La. 288; Mc- 
Micken v. Brown, 6 Mart. N. S. 85; 
perce v. Schiro, 4 La. A. (Orleans) 
98. 

Mass.—Farrar v. 


Huidekoper, 9 


Paine, 173 Mass. 


58, 53 NE 146; Bullock v. Hayward, 
10 Allen 460; Holden v. Cosgrove, 12 
Gray 216. 


Mich.—Kuhn v. Freund, 87 Mich. 
545, 49 NW 867; Frankel vy. Coots, 41 
Mich. 75, 1 NW 940. 

Miss.—Melton Hardware Co. v. 
Heidelberg, 91 Miss. 598, 44 S 857, 
15 AnnCas 704; Alabama, etc., R. Co. 
v. Searles, 71 Miss. 744, 16 SS) 355. 

Mo.—Hamman vy. Central Coal, ete., 
Co., 156. Mo. 232, 56 SW 1091; Hill v. 
Meyer Bros. Drug Co., 140 Mo. 433, 41 
SW 909; Dlauhi v. St. Louis, ete., R. 
Co., 139 Mo. 291, 40 SW 890; Abbitt v. 
St. Louis Transit Co., 104 Mo. A. 534, 
79 SW 496. 

Mont.—Lawlor v. Kemper, 20 Mont. 
13, .49 P 398. 

Nebr. —Parker v. Parker, 73 Nebr. 
4, 102 NW 85; Hoefer v. Langhorst, 
58 Nebr. 364, 73 NW 692 
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a matter not in 


injuries. 


parties.°** 
On the other 


Nev.—Schultz v. Mexican Dain’ etc., 
Co., 47 Nev. 458, 224 P 804; Simpson 
v. Williams, 18 Nev. 432, 4 P 1213. 

N. H.—Lyons vy. Child, 61 N. H. 72. 

N.. J.—Morris v. Kettle, 57 N. J. 
L. 218, 30 A 879. 

N. Y.—Holeomb v. Campbell, 118 N. 
Y. 46, 22 NE 1107; Knapp v. Simon, 
S6-Nw CY. 284; Hetzel v. Easterly, 96 
App. Div. 517, 89 NYS 154; Page v. 
Shainwald, 52 App. Div. 349, 65 NYS 
174 [aff 169 N. Y. 246, 62 NE 356, 57 
LRA 173]; Cahill Iron Works v. Pem- 
berton, 48 App. Div. 468, 62 NYS 944 
[aff 168 N. Y..649 mem, 61 NH 1128 
mem]; Robinson v. Hawley, 45 App. 
Div. 287, 61 NYS 138; Domschke v. 
Metropolitan El. R. Co., 74 Hun 442, 26 
NYS 840 [rev on other grounds 148 
N. Y. 337, 42 NE 804]; Schlussel v. 
Willett, 34 Barb. 615, 12 AbbPr 397, 22 
HowPr 15; Hubbard v. Russel, 24 
Barb. 404; Flaherty v. Miner, 15 Daly 
173, 4 NYS’ 618 [aff'123 N. Y. 382, 25 
NE 418]; Hoff v. Coumeight, 14 Misc. 
314, a NYS 1052. 

N. D.—Kinney v. Brotherhood of 
American Yeoman, 15° N. D. 21, 106 
NW 44 


Oh.—Circleville v. Sohn, 20 Oh. Cir. 
CtS368e4141 ‘Ohe-Cirl Deer 193:! 

R. I.—Corbin v. Gomes, 49 R. I. 300, 
142 A 328 [quot oye}: Collier v. 
Jenks, 19 R. I. 493; 34 A 998 

Vt——Hubbard v. Rutland R. Co., 80 
Vt. 462, 68 A 647. 

‘It is one of the plain rules of 
pleading and procedure that the fail- 
ure to object to evidence at the time 
it is offered is a waiver of the objec- 
tion that it is not admissible under 
the pleadings.” Douville v. Pacific 
Coast Casualty Co., 25 Ida. 396, 403, 
138 P 506, AnnCas1917A 112. 

[a] In such case, objection can- 
not be subsequently raised (1) at the 
close of the evidence (Barrett v. 
Grand Lodge A. O. U. W., 63 Misc. 
429, 117 NYS 125) (2) orthe trial 
(Simmons vy. Sisson, 26 N. Y. 264); 
(3) nor can it be presented in the 
form of an okjection or exception to 
the instructions (Biddy v. People’s 
Bank, 29 Ga. A. 580, 115 SE 222; State 
v. Reynolds, 257 Mo. 19, 165 SW 729; 
Nelson v. United R. Cos., 176 Mo. A. 
423, 158 SW 446 [certiorari quashed 
State v. Reynolds, supra]). 

Objection for first time on appeal 
see Appeal and Error § 720. 

53. Catholic Foreign Mission Soc. 
y., Oussani,.215 N.Y. 450109 NEV80,; 
AnnCasl917A 479. 


54. Romano v. Irsch, 4 Misc. 621, 
23 NYS 967 [aff 7 Misc. 147, 27 NYS 
246]. 

55. Appelman v. Broadway Ins. 


Co., 18 Colo. A. 110, 70 P 451; Hewitt 
v. Morgan, 88 Iowa 468, 55 NW 478; 
Willis v. Fernald, 33 N. J. L. 206. 
56. Ohio, etc., Coal Co. v. Clarkson 
Coal, ete., Co., 266 Fed. 189; Gilbourne 


| sideration of the latter issue.°? 
injuries comprehended within the broad generalties 
of the complaint will not be excluded on defendant’s 
objection where he has failed to demand a bill of 
particulars®® or to present a motion to make the com- 
plaint definite and certain,®! yet where the complaint 
specifically and minutely sets forth the injuries suf- 
fered, defendant does not, by failure to demand a bill 
of particulars®? or to move for a continuance on the 
ground of surprise,®* preclude himself from ques- 
tioning the admissibility of evidence of different 


[§ 1266] b. On Ground of Variance.*® 
ance between the pleadings and proofs may be 
waived,°® and, except where there is an entire failure 
to prove the cause of action or defense alleged,®* it 
is waived where it is not taken advantage of at the 
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While evidence of 


Consent. The scope of the evidence admissible un- 
der the pleadings may be enlarged by consent of the 


A vari- 


v. Oregon Short Line R. Co., 39 Utah 

0,114 P 532. 

57. _Empire’ Ranch, \etc¢., Co. Vv. 
Farmer, 24 Colo. A. 45, 131 P 799. 

58. Trenerry v. a epi 56 App. (D. 
C.) 146, 10 F. (2d) 1011 

59. Lowa. —_Wikenberry Vv. Ed- 
wards, 67 Iowa 14, 24 NW 570. 

Ky. Central Consumers’ Co. v 
Lamberg, 195 Ky. 131, 242 SW 12. 

La.—Lindheim v. Abbott, 8 La. A. 
COreans) 293. 
ss Mich.—Freeman vy. Ellison, 37 Mich. 

9, 

Minn.—Payette ve Day; 3/0 Mann. 
366, 34 NW 592; O’Neil v. Chicago, 
etc., R. Co., 33 Minn. 489, 24 NW 192. 

Mont.—F inch v. Kent, 24 Mont. 268, 
61 P 653. 

N. Y.—Bruce v. Burr, 67 N. Y. 237; 
Arnold v. Angell, 62 N. Y. 508 [rev 38 
N. Y. Super. 27]; Williams v. Me- 
chanics’; ete. “Ei Ins? Coy = baenanys 
577; Dewey v. Moyer, 9 Hun 473 [aff 
72 N. Y. 70 (aff 103 U. S. 301, 26 L. 
ed. 394)]. 

Va.—Payne v. Brown, 133 Va. 222, 
112 SE 833. 

60. Dralle v. Reedsburg, 140 Wis. 
319, 122 NW 771. 

61. Dralle v. Reedsburg, supra. 

62. Eckhart v. Peterson, 94 Wash. 
sto} 162° 551. 

63. Eckhart v: Peterson, supra. 

64. Adams v. Farnsworth, 15 Gray 
(Mass.) 423; Sommers v. Myers, 69 
Ni J. L. 24, 54 A 812. 

Litigation by consent of issues out- 
side pleadings see supra § 1246. 

65. Variance: 

Generally see supra §§ 1187-1211. 
Effect of lack of proper and timely 
objection thereto generally see su- 

pra § 1227. 

Waiver of, between pleading and: 

Exhibit see supra § 1242. 

Proof: 

By failure to make statutory af- 
fidavit of surprise or prejudice 
see Appeal and Error § 720. 

In suit to: 

Foreclose mortgage see Mort- 
gages § 1651. 

Quiet title see Quieting Title 
[82- Cyc. 1369]. 

Writ see supra § 1242. 

66. Chicago v. Bork, 227 Ill. 60, 81 
NE 27; Henderson v. Beggs, (Tex. 
Civ. A.) 207 SW 565. 

67. Wilcox v. Kansas City West- 
ern R. Co., 201 Mo, A. 510, 2183 SW 
156; White v. Gilleland, 93 Mo. A. 
310; Springfield Bank v., Springfield 
First Nat. Bank, 30 Mo. A. 271; Peck 
v. Thompson, 15 Vt. 637. See Adler 
v. Martin, 179 Ala. 97, 59 S 597 (a 
failure to call the court’s attention 
to a failure of proof, other than by a 
request for the affirmative charge, not 
specifying failure of proof as a 
ground thereof, will not amount to a 
waiver). 
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trial,¢® or, in other words, where the question is not | raised in apt time,°® and in an appropriate manner, v 


68. U. S.—Grayson v. Lynch, 163 
U. S. 468, 16 SCt 1064, 41 L. ed. 230; 


Wasatch Min. Co. v. Crescent Min. 
CompiAsy Wh Sa, 293; sas Ct 6. 00; wrote lar 
ed. 454: Davis v. Patrick,’141 U. S. 


479, 12 SCt 58, 35 L. ed. 826; Roberts 
v. Graham, 6 Wall. 578, 18 L. ed. 791; 
Freund v. S. H. Greene, etc., Corp., 139 
Fed. 703; Flint, ete., R. Co. v. Mc- 
Pherson, 105 Fed. 210, 44 CCA 449; 
Supreme Council C. K. v. New York 
Fidelity, etc., Co., 63 Fed. 48, 11 CCA 
96; Sheppard v. Newhall, 54 Fed. 
306, 4 CCA 352. 

Ariz.—Walker vy. Gray, 6 Ariz. 359, 
Bi SPs. 

Cal.—Colfax Mountain Fruit Co. v. 
Southern Pac. R. Co., 118 Cal. 648, 50 
P 775. 40 LRA 78: Delafield v. San 
Francisco, etc., R. Co., 40 P 958; Bell 
v. Knowles, 45 Cal. 193; Dikeman v. 
Norrie, 36 Cal. 94; Marshall v. Fer- 
guson, 23 Cal. 65. 

Colo.—Percy Cons. Min. Co. v. Hal- 
lam, 22 Colo. 233, 44 P 509; Colorado 
Mortg., etc., Co. v. Rees, 21 Colo. 435, 
42 P 42; King v. De Coursey, 8 Colo. 
463, 9 P 31; McCoy v. Wilson, 8 Colo. 
335, 7 P 298; Smith v. Roe, 7 Colo. 95, 
1P 909; Schmidt v. Denver First Nat. 
Bank, 10 Colo. A. 261, 50 P 733; Den- 
ver, etc., R. Co. v. Rosuck, 7 Colo. A. 
288, 43 P 456; Cunningham v. Bost- 
wick, 7 Colo. A..169, 43 P 151. 

Conn.—Fish v. Smith, 73 Conn. 377, 
47 A 711, 84 AmSR 161. 

Fla.—Florida East Coast R. Co. v. 
Welch, 53 Fla. 145, 44 S 250. 

Ga.—-Watson v. Brightwell, 60 Ga. 
212. 

Ill.—Chicage City R. Co. 
185 Ill. 336, 56 NE 1058; 
Dannenberg, 177 Ill. 331, 52 NE 485; 
Westville Coal Co. v. Schwartz, 177 
Ill. 272, 52 NE 276; Joliet v. Johnson, 
177 Ill. 178, 52 NE 498; Arnold v. 
Hart, 176 Ill. 442, 52 NE 936; Union 
Show Case Co. v. Blindauer, 175 Ill. 
325, 51 NE 709; Chicago, etc., R. Co. 
v. Glenny, 175 Ill. 238, 51 NE 896; 
Chicago, etc., R. Co. v. Clausen, 173 
Ill. 100, 50 NE 680; Chicago, ete., R. 
Co. v. Dumser, 161 Ill. 190, 43 NE 698; 
Chicago, etc., R. Co. v. Gaelinowski, 
155 Ill. 189, 40 NE 601; Chicago, etc., 
RCo, vas yrum, 153 lll LSI e Ss Se Ne 


v. Mager, 
Alford v. 


578; Harris v. Shebek, 151 Ill. 287, 
37 NE 1015; Libby v. Scherman, 146 
Tll. 540, 34.-NE 801, 37 AmSR 191; 


Chicago, ete., R. Co. v. Dickson, 143 
Ill. 368, 32 NE 380; Betting v. Hob- 
bett, 142 Ill. 72, 30:-NE 1048; Waid- 


ner v. Pauly, 141 Ill. 442, 30 NE 1025;° 


Richelieu Hotel Co. v. International 
Military Encampment Co., 140 Ill. 248, 
29 NE 1044, 33 AmSR 234; Foltz v. 
Hardin, 139 Ill. 405, 28 NE 786; Chi- 
cago v. Moore, 139 Ill. 201, 28 NE 
1071; McCormick Harvesting Mach. 
Co. jv. Burandt,- 136 111.170; 26. NE 


588; Consolidated Coal Co. v. Wom- 
bacher, 134 Ill. 57, 24 NE 627; Wight 
Fire-Proofing Co. v. Poczekai, 130 Ill. 


139, 22 NE 548; Dulin v. Prince, 124 
Ill. 76, 16 NE 242; Mattoon v. Fallin, 


113 Ill. 249; Wabash, etc., R. Co. v. 
Coble, 113 Tll. 115; Indianapolis, 
ete.,; R. Co. v.. Estes, 96 Ill. 470; 
Driggers v. Bell, 94 Ill. 223; Elgin 
v. Kimball, 90 Ill. 356; Grundeis v. 
Hartwell, 90 Ill. 324; Stookey v. 


Stookey, 89 Ill. 40; Brannan ov. 
Strauss, 75 Ill. 234; Doyle v. Frank 
Douglas Mach. Co., 73 lll. 273; Curry 
v. Peo., 54 Ill. 263; Pearsons v. Lee, 
2 Ill. 193; Probst Constr. Co. v. Foley, 
63 Ill. A. 7494; Illinois’Cent. R. Co. v. 
Creighton, 63 Ill. A. 165; Chicago v. 
Seben, 62 Ill. A. 248; Huffer v. Vis- 
kovsky, 62 Ill. A. 94; Morier v. Mor- 
an, 58 Ill. A. 235; Schwarze v. Green- 
baum, 58 Ill. A. 221; Cleveland, etc., 
R. Co. v. Strong, 56 Ill. A. 604; Hess 
v. Rosenthal, 55 Ill. A. 324; William- 
son v. Rexroat; 55 Ill. A. 116; Merrill 
v. Elliott, 55 Ill. A. 34; Nelson v. 
Srnith, 54 Ill. A. 345; Springfield v. 
Rosenmeyer, 52 Ill. A. 301; Peake v. 
Walton, 52 Ill. A. 90; Fish v. See- 


berger, 47 Ill. A. 580; 
Harvesting Mach. Co. v. Adele, 47 Ill. 
A. 542; Home Ins. Co. v. Bethel, 42 
Ill. A.. 475; Hammond v. Goodale, 38 
Tll. A. 365; McMahon v. Sankey, 35 
Pil AS Oh 4 Stam wv Worat fe va Ml OAL. 
119; Rozet v. Harvey, 26 Ill. A. 558; 
Lynch v. Himer, 24 211. Al 1853) St. 
Louis Coal R. Co. v. Moore, 14 Ill. A. 


510. 
Ind.—Latshaw v. State, 156 Ind. 
194, 59 NE 471; Krewson v. Cloud, 


45 Ind. 273; Indianapolis, ete, R. Co. 


v. Jones, 29 Ind. 465, 95 AmD 654; 
Woodward v. Wilcox, 27 Ind. 207; 
Hull v. Green, 26 Ind. 388. 
Iowa.—Ressler v. Baxley, 81 Iowa 
750, 47 NW 57; Jenkins v. Barrows, 
73 Iowa 4388, 35 NW 510; Iselin v. 


Griffith, 62 Iowa 668, 18 NW _ 302; 
Singer v. Given, 61 Iowa 93, 15 NW 
858; Lines v. Lines, 54 Iowa 600, 7 
NW 87. 

Ky.—Tyler v. Coleman, 97 SW 373, 
29 KyL 1270; Davezac v. Seiler, 93 
Ky. 418, 20 SW 375, 14 KyL 497; An- 
derson vy. Rogers, 1 Bush 200. 

La.—Wyer v. Winchester, 2 Mart. 
N. S. 69; Larglini v. Broussard, 12 
Mart. 242. 

Me.—Conway .F. Ins. Co. v. Sewall, 
54 Me. 352; White v. Perley, 15 Me. 
470. 

Md.—Straus v. Young, 36 Md. 246; 
Pennsylvania, etc., Steam Nav. Co. v. 
Dandridge, 8 Gill & J. 248, 29 AmD 
543. 

Mass.—Lydig v.’ Braman, 177 Mass. 
212, 58 NE 696; Smith v. Colby, 136 


Mass. 562; Clarke v. Charter, 128 
Mass. 483; Russell v. Barry, .115 
Mass. 300; Hutchinson vy. Gurley, 8 
Allen 23. 


Mich.—Doyle v. Detroit Omnibus 
Line Co., 105 Mich. 195, 62 NW 1031; 
Waldron v. Palmer, 104 Mich. 556, 62 
NW 731; Robinson v. Lake Shore, 
etes, .“RinCos L103 wich )607, 2.621) IN W- 
1014; Slater v. Chapman, 67 Mich. 
523, 35 NW 106, 11 AmSR 593; Rora- 
bacher v. Lee, 16 Mich. 169; McHardy 
v. Wadsworth, 8 Mich. 349. 

Minn.—Adams v. Castle, 64 Minn. 
505, 67 NW 637; O’Connor v. Delaney, 
53 Minn. 247, 54 NW 1108, 39 AmSR 
601; Johnson v. Avery, 41 Minn. 485, 
43 NW 3840; Cummings v. Petsch, 41 
Minn. 115, 42 NW 789; Nelson v. 
Thompson, 23 Minn. 508; Washburn 
v. Winslow, 16 Minn. 33; Short v. 
McRea, 4 Minn. 119. 

Miss.—Kimbrough vy. Ragsdale, 69 
Miss. 674, 13 S 830; Ware v. Mc- 
Quillan, 54 Miss. 703; Stier v. Surget, 
18 Miss. 154; Turnbull v. Wither- 
spoon, 1 Miss. 351. 

Mo.—Chouquette v. Southern Elec- 
tricvRs Con ela29 Mo: 257.53) SW Sot 
Salmon Falls Bank v. Leyser, 116 Mo. 
51, 22 SW 504; Ridenhour v. Kansas 
City Cable R. Co., 102 Mo. 270, 13 SW 
889, 14 SW 760; Walden v. Bolton, 55 
Mo. 405 Clements v. Maloney, 55 Mo. 
352; Turner v. Chillicothe, ete., R. Co., 
51 Mo. 501; Wolf v. Lauman, 34 Mo. 
575; Blair v. Corby, 29 Mo. 480; Car- 
roll v. Paul, 16 Mo. 226; Stalzer v. 
Jacob Dold Packing Co., 84 Mo. A. 
565; Lalor v. Byrne, 51 Mo. A. 578; 
Liddell v. Fisher, 48 Mo. A, 449; Es- 
tes) wv. “Fry, 22) Moy A. b383."Baker! :v. 
Raley, 18 Mo. A. 562; Shelton v. Dur- 
ham, 7 Mo. A. 585. 

‘ Mont.—Frohner v. Rodgers, 2 Mont. 
Ooh 

Nebr.—Smith y. Phelan, 40 Nebr. 
765, 59 NW 562. 

Nev. —Tognini v. Kyle, 17 Nev. 209, 
30 P 829, 45 AmR 442. 

UN Spe Ede —Ireland v. Drown, 61 N. H. 
638; Hopkins v. Atlantic, etc., R. Co., 
36 N. H. 9, 72 AmD 287; McConihe v. 
Sawyer, 12 N. H. 396. 

N. M’—Dunean v. Holder, 15 N. M. 
328), LOWE 685. 

N. Y.—Cardell v. McNiel, 21 N. Y. 
336; Barnes v. Perine, 12 N. Y. 18; 
Rosebrooks v. Dinsmore, 4 Abb. Dec. 
118, 1 Transcr. A: 265, 5 AbbPrNS 59, 


McCormick |} 


36 HowPr 138; Dey v. Prentice, 90 
Hun 27, 35 NYS 563; Hamilton v. 
Gridley, 54 Barb. 542; Allen v. Mer- 
cantile Mut. Ins. Co., 46 Barb. 642 
[rev on other grounds. 44.N. Y. 487, 4 
A 700]; Rice v., Hollenbeck, 19 Barb. 
664; Chapman Vi Caroling do. Nompee 
Super. 456; Newstadt v. Adams, 12 
N. Y. Super. 43; Luckey v. Frantzkee, 
1 E. D. Smith 47; Carmichael v. John 
Hancock Mut. L. Ins. Co., 45 Misc. 
597, 90 NYS 1033; McKeever v. Dady, 
18 NYS 439; Niebuhr v. Schreyer, 13 
NYS 809 [aft 135 N. Y. 614 mem, 32 
NE 13 mem]; Tallman v. Earle, 13 
NYS 805; Drexel v. Pease, 13 NYS 
774 [aff 129 N. Y. 96, 26 NE 241]; 
Mayhew v. Howard, 2 NYSt. 155; 
Rockefeller v. Hoysradt, 2 Hill 616; 
Watson v. McLaren, 19 Wend. 557 [aff 
26 Wend. 425, 37 AmD 260]; Driggs 
v. Dwight, 17 Wend. 71, 31 AmD 283; 
Lawrence v. Barker, 5 Wend. 301. 

N. C.—Allen v. Sallinger, 108 N. C. 
159, 12 SE 896. 

N. D.—Ashe v. Beasley, 6 N. D. 191, 


69 NW 188; Purcell v. St. Paul FE. 
& M. Ins. Co. 5 N. D. 100, 64 NW 
943. 


Oh. —Speer v. Bishop, 24 Oh. St. 598. 
v.. McConway, etc., 
Co., 149 Pa. ‘444, 23 A 341; Passenger 
Conductors’ L. Ins. Co. v. Birnbaum, 
116 Pa. 565, 11 A 878; Wolf Creek 
Diamond Coal Co. v. Schultz, 71 Pa. 
180; Wingate v. Mechanics’ Bank, 10 
Pa. 104; Miller v. Miller, 4 Pa. 317; 
Beale v. Com., 16 Serg. & R. 150; Wil- 
liams v. Hood, 1 Phila. 205. 
S. C.—General Electric Co. v. 
Blacksburg Land, ete. Co., 46 S. C. 
75, 24 SE 43. 
Tenn.—Hughes v. Dice, 1 Swan 329. 
Tex.—Greenwood v. Anderson, 8 
Tex. 225; Western Union Tel. Co. v. 
Trice, (Civ. A.) 48 SW 770; Preston 
v. Western Wheel Scraper Co., (Civ. 
A.) 25 SW 1090. ; 
Vt.—Shanks v. Whitney, 66 Vt. 405, 
29 A 367; Hathaway v. Sabin, 63 Vt. 
527; 22°A 633; 02S. Naticnal sBank 
v. Burton, 58 Vt. 426, 3 A 756: Mer- 
ritt v. Closson, 36 Vt. 172; Morrill v. 
Derby, 34 Vt. 440; Gregory vy. Gleed, 
33 Vt. 405; Brintnall v. Saratoga, etc., 
R. Co., 32 Vt. 665; Waterman v. Con- 
necticut, etc. RR. Coss 05V-t 610s 
AmD 326: Phelps v. Conant, 30 Vt. 
277; Hard v. Brown, 18 Vt. 87. 
Va.—Bertha Zine Co. v. Martin, 93 
Va. 791, 22 SE 869, 70 LRA 999; Shen- 
andoah Valley R. Co. v. Moose, 83 Va. 


827, 3 SE 796. 

Wash.—Sweeney  v. par as Coast 
El. Co., 14 Wash. 562, 45 P 

Wis. *_Tovans, etc., Fire Brick Coz Vv. 
Hadfield, 93 Wis. 665, 68 NW 468; 
Russell v. Loomis, 43 Wis. 545; Tru- 
man v. McCollum, 20 Wis. 360; Gardi- 
nier v. Kellogg, 14 Wis. 605; Gee v. 
Swain, 12 Wis. 450; Drury v. Mann, 4 
Wis. 202; Troy F. Ins. Co. v. Car- 
penter, 4 Wis. 20. 

Wyo.—Rainsford v. Massengale, 5 
Wyo. dy So Pt. 

69. Ill—Chicago v. Bork, 227 Ill. 
60, 81 NE 27; Pihl v. Springfield Cons. 
R. Co., 219 Til. A. 588; wanes City ate 
Co. v. Phillips, 138 Tu. 438. 

Minn.-—Gaylord v. hosanaer 148 
Minn. ee 181 NW 583. 

N. D.—Rickel v. Sherman, 34 N. D. 
298, 158 NW 266. 

Or.—Stool v. Southern Pac. Co., 88 
Ore 350) d2e2 10d 


Va. ~——Morris v. Peyton, 148 Va. 812,. 


139 SE 500; Du Pont Engineering Co. 
v. Blair, 129 Va. 423, 106 SE 328. 

[a] After close of evidence.—A 
variance between the pleadings and 
proofs will be deemed waived when 
brought to the attention of the court 
for the first time by a request to 
charge after the close of the evidence. 
Alderton v. Williams, 139 Mich. 296, 
102 NW 753. 

; tee” of raising objection see supra 

70. Rickel v. Sherman, 34 N. D. 298, 
158 NW 266. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 
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at the trial,’ as by objecting to the evidence,?? not 
only at the trial7® and in time for an amendment of 
the pleadings to be made,’* but also at the time the 
evidence is offered, presented, or introduced.?® 
variance may also be waived by agreement of the 
parties,*® an admission of the faet proved,’? confes- 
sion of judgment,’*® failure to demand a continu- 
ance,‘® successful opposition to the allowance of an 
amendment to cure the variance,®® the introduction 
of other evidence on the same subject,®! or by two or 


[a] When not sufficiently raised 
during the trial, the question of vari- 
ance is waived. Devine v. Tazewell 
CoaltCos 161 Wl A. 547. 

[b] Specific ground of variance.— 
(1) Failure specifically to raise the 
question, or base an objection on the 
ground, of variance is a waiver. 
Phoenix Securities Co. v. Dittmar, 224 
Fed. 892, 140 CCA 336; Thornton v. 
Hendrickson, 213 Ill. INS 121; Kirn v. 
Chicago Journal Co., 195 TllewAn a Odes 
Woodard v. Timms, 113 Kan. 413, 215 
P 456; Schneider v. St. Joseph Rss 
etc., Co., (Mo.) 238 SW 468; Guy 
Harris Buick Co. v. Boyd, 97 Okl. 58, 
222 P 269; Long v. Pocahontas Cons. 
Collieries Co., 83 W. Va. 380, 98 SE 
289. (2) A motion to exclude the 
evidence on other grounds is a waiver 
of the ground of variance. Ottawa 
v. Hayne, 114 Ill. A. 21 [aff 214 Ill. 
45, 73 NE 385]. (8) A specific claim 
in connection with a general claim of 
variance will be construed as a waiv- 
er of all grounds not specified. Jones, 
ete., Co.) V. Davenport, 74 Conn. 418, 50 
A 1028. 

[ec] In Alabama (1) the trial court 
will not be put in error for overruling 
an objection to evidence because of 
variance, where its attention was not 
called to the point or fact constituting 
the variance as required by Cir. Ct. 
Rules, rule 34. U.S. Health, etc., Ins. 
Co. v. Goin, 197 Ala. 584,73 S117. (2) 
Under the practice prevailing prior to 
the adoption of the rule, there was no 
waiver where there was a request for 
the affirmative charge, even though it 
did not specify variance as a ground 
thereof. Pratt Cons. Coal Co. v. Short, 
191 Ala. 378, 68 S 68; Adler v. Mar- 


tiny 279) Ala. 9%) 59-8) 597: 

oes of raising objection see supra 
§ 1225. 

71. Rickel v. Sherman, 34 N. D. 
298, 158 NW 266. 

72. Alaska.—Black v. Teeter, 1 


Alaska 561. 

Cal.—Boyce v. California Stage Co., 
25 Cal. 460; Aitken v. Mendenhall, 25 
Cal., 212: 

Colo.—Rice v. A ee Loan, etc., 
Co. 82) Colo. 163, 258 P' 2 

Ga.—Georgia R. Co. ze Lawrence, 
74 Ga. 534; Savannah, etc., R. Co. v. 
Barber, 71 Ga. 644; Artope v. Goodall, 
53 Ga. 318. 

Ill.— Cowan v. Bouffleur, 192 Ill. A. 


Ind.—Jacobs v. Finkel, 7 Blackf. 
432. 


Iowa.—Collins yv. Collins, 46 Iowa 
60. 
Kan.—Douthitt v. Applegate, 33 


Kan, 395, 6 P 575, 52 AmR 533 


La. —Wells_ v. Blackman, ik, BBE 
394, 46 S 437; Wykoff v. ‘Miller, 48 
WaseA TI Tiee a Cys Loe Ss 4782 Coon Vv. 


Brashear, 7 La. 265; Baines v. Hig- 
gins, 2 La. 220. 

Mich.—Kuhn y. Freund, 87 Mich. 
545, 49 NW_ 867. 

Mo.—Ford v. Wabash R. Co., 318 
Mo. 723, 300 SW 769 [aff, (A.) 266 SW 
1032]; Rivers v. Blom, 163 Mo. 442, 
63 SW 812; Riefling v. Tuede, 165 Mo. 
A. 216, 147 SW 168; Spengler v. St. 
Louis Transit ‘Cor 108 Mo. A. 329, 83 
SW 312; Albin v. Chicago, etew in. Co., 
103 Mo. A. 308, 77 SW 153; Twelke- 
meyer v. St. Louis Transit ‘Cor THO? 
Mo. A. 190, 76 SW 682; MeNichols v. 
Nelson, 45 ‘Mo. A. 446. 

Nebr.—Kitchen Bros. Hotel Co. v. 
Dixon, 71 Nebr. 293, 98 NW 816. 

N. H—wNutt v. Manchester, 58 N. 
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A 


isle aioe 

N. Y.—Baumann y. Tannenbaum, 
125 App. Div. 770, 110 NYS 108; Ryan 
v. Providence Washington Ins. Cor; 
79 App. Div. 316, 79 NYS 460; Person 
v. Stoll, 72 App. Div. 141, 76 NYS 324 
[aff 174 N. Y. 548 mem, 67 NE 1089 
mem]; Jones v. Niagara Junction R. 
Co., 68 App. Div. 607, 71 NYS 647: 
Downer y. Metrcpolitan St. R. Co., 54 
App. Div. 315, 66 NYS 719; Hardins 
v. Elliott, 47 App. Div. 624, 62 NYS 
293; Peo. v. Jefferson County, 35 
Apn. Div. 239. 54 NYS 782. 

Tex.—McConnell v. Payne, (Civ. A.) 
229 SW 355; Nimmo v. O’Keefe, (Civ. 
A.) 204 SW 883. 

Wash.—Washington Bridge Co. v. 
Everett Land, etce., Impr. Co., 12 
Wash. 272, 40 P 982. 

W. Va.—Smith .v. Townsend, 21 W. 
Va. 486. 

Wis.—Clark v. Slaughter, 129 Wis. 
642, 109 NW 556. 

[a] Failure to object to plaintiff’s 
evidence.—(1) Where defendant did 
not object to plaintiff’s _ evidence, 
there is no room for complaint that 
there was a variance between the al- 
legations of the petition and the 
proof. Burrow v. Missouri Pac. R. 
Co., 220 Mo. A. 337, 286 SW 434. (2) 
“Where the plaintiff's evidence, what- 
ever it may tend to prove, is permit- 
ted to be adduced without objection, 
the defendant may not escape the 
consequences solely on the ground 
that there is a mere variance between 
the proof and the averments of the 
complaint.” Chicago, ete., R. Co. v. 
Collins, 82 Ind. A. 41, 142 NE 634, 638, 
143 NE 712. 

73. Shepherd v. Maine Cent. R. Co., 
112 Me. 350, 92 A 189; Gray v. Barton, 
55 N. Y. 68, 14 AmR 181. 

74 Carstens Packing Co. v. Sterne, 
ete., Co., 286 Ill. 335, 121 NE 737 [rev 
210 Til. A. 26]. 

Amendment of pleadings to con- 
form to proof see supra §§ 648-655. 

75. 'U. S.—Phcenix Securities Co. 
A Se Kae 224 Fed. 892, 140, CCA 

36. 

Kan.—Woodard v. Timms, 113 Kan. 
413, 215 P 456. 

Ky. —Buffalo Coal Creek Min. Co. v. 
Troendle, 99 SW 622, 30 KyL 740. 

Pa.—Lederman Vv. Lazarus, 80 Pa. 
Super. 602. 

Ra Co,.-v. 7La- 


Tex.—Orange, etc., 


tum, (Civ. A.) 261 SW 421. 
76. Harbison v. Shook, 41 Ill. 141. 
{a] Litigating question not raised 


on the pleadings will amount to an 
agreement to waive the variance. 
Charwat v. Vopelak, 19 Misc. 500, 44 
NYS 26. 


77. Buzzell v. Snell, 25 N. H. 474. 
78. Lyman v. Kline, 128 Ill. A. 
497. 


79. O’Neill v. Matthews, 126 Wash. 
360, 218 P 222. 


80. Stearns v. Reidy, 38 Ill. A. 
246. 

81. Rothschild v. Harris, 125 NYS 
41. And see Rose v. Columbian Re- 


inforced Concrete Co., 193 Fed. 408, 
113 CCA 337 (variance between the 
copy of a contract sued on as alleged 
and that introduced in evidence is 
waived by defendant producing a true 
copy, which plaintiff puts in_ evi- 
dence). But see Fernandez v. West- 
ern Fuse, etc., Co., 34 Cal. A. 420, 167 
P 900 (the introduction of controvert- 
ing evidence by defendant, after his 
objections to plaintiff's evidence have 
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more matters combined.*? ‘Where a trial proceeds 
without objection on the theory that plaintiff, suing 
on an express contract of sale, can recover addition- 
ally on a quantum valebat or conversion, defendant 
cannot raise the point of variance;** but if proper 
objection is taken, going on with the trial constitutes 
no waiver of the variance.*+ 

Variance between evidence and bill of particulars 
or copy of account filed is waived when not objected | 
to at the trial.8* 


been overruled, does not constitute an 
estoppel). 

&2. See cases infra this note. 

{a] Thus, a variance is waived, or 
is considered as waived, where the 
party entitled to object thereto does 
not: (1) Object to the introduction 
of the evidence or move to exclude it 
after it has been admitted (Newport 
News, etc., R., etc., Co. v. McCormick, 


106 Va. 517, 56 SE 281), (2) and, in 
addition to such failure, introduces 


evidence on the same subject (South- 
ern R. Co. v. May, 147 Va. 542, 137 SE 
493). (8) Object to the evidence or 
show by affidavit that he has been 
misled. Bammert v. Kenefick, (Mo.) 
261 SW 78; Swift v. St. Louis-San 
Francisco R. Co., (Mo. A.) 15 SW (2d) 
964. (4) Make a proper objection to 
the evidence or request instructions 
ealling the attention of the court 
thereto. Gilliland v. Hawkins, 216 
Ala. 97, 112 S 454: Gascoigne v. Met- 
ropolitan West Side El. R. Co., 143 
Ill. A. 547 {aff 239 Ill. 18, 87 NE 883, 
16 AnnCas 115]. (5) Make any ob- 
jection, on the ground of variance, to 
the evidence as it is introduced or to 
the submission to the jury of the the- 
ory which -the evidence supports. 
Keystone Coal, etc., Co. v. Fekete, 232 
Fed. 72, 146 CCA 264. (6) Suggest 
the question of variance at the trial 
or object to the submission of the evi- 
dence to the jury. Klain v. Kaufman, 
69 Wash. 35, 124 P 213. (7) Raise the 
question of variance in the _ trial 
court, and, in addition voluntarily in- 
troduces similar evidence, moves for 
a directed verdict upon the whole evi- 
dence and, upon denial of the motion, 
elects to go to the jury upon his case 
as made. Capital Tract. Co. v. Snow- 
den, 48 App. (D. C.) 344. (8) Where 
a complaint alleged negligence in fail- 
ing to maintain a safe crossing over 
a street, and defendant’s. tracks 
crossed the street at two different 
places, but defendant answered gen- 
erally and went to trial without ask- 
ing a more specific allegation, he will 
not be heard to complain that plain- 
tiff’s evidence related to a crossing 
different from the one which defend- 
ant considered the complaint to refer 
to. Davis v. Lewis, 288 Fed. 704. 


83. Fleming v. Law, 28 Cal. A. 110, 
Pod S85: 
84. Bottom v. Barton, 


12 Colo. 
AY 88s 4 Osa é 

85. Ill.—Butler v. Cornell,. 148, Ill. 
276, 85 NE 767. 

Ind.—Westfield Bank v. Inman, $ 
Ind.,.A., 239, 34 NE 21. 

Iowa.—Kuhn y. Gustafson, 73 Iowa 
633, 35 NW 660. 

Me.—Parker v. Emery, 28 Me. 492. 

Mich.—Cummin v. Wilcox, 47 Mich. 
501, 11 NW 289. 

Mo.—Carroll v. Paul, 16 Mo. 226. 
And see Precision Metal Workers v. 
Northside Mercantile Co., 218 Mo. A. 
544, 280 SW 82; Schneider v. John- 
son, 164 Mo. A. 639, 147 SW 588 (both 
cases holding that the right to object 
to, or complain of, the admission of 
evidence of items of an account not 
set forth in, or attached to, the peti- 
tion is waived by defendant where 
he does not object to the introduction 
of the evidence or ask to have the 
account filed). 

N. Y¥.—Henry v. Dietrich, 7 NYS 
505; Smith v. Hicks, 1 Wend. 202. 
: e% C.—Gregg v. Vause, 42 S. Cc. L. 
31. 
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(§ 1267] c. On Ground of Insufficiency of Plead- 
ings.8° .A party cannot properly object to the ad- 
mission of evidence to prove a matter which has been 
alleged where he has answered or joined issue on the 
allegation®* without making an appropriate objec- 
tion to the pleading.*® The rule is applicable where 
the pleading states'a cause of action,®® and in some,?° 
although not other,°* jurisdictions it has been applied 
even where the ground of objection to the evidence 
was that the pleading did not state facts constituting 
a cause of action or valid defense. Also in some,°? 
but not other,®* jurisdictions the rule is applied to 
evidence in support of allegations of immaterial, ir- 
relevant, or impertinent matters. However, it is held 
that, where a certain counterclaim cannot properly 
be pleaded i in the particular action, it is sufficient to 
object at the trial to all evidence in any way tending 
to prove it, even though plaintiff, without asking to 
have the counterclaim stricken out, served a reply 
thereto,®* and that, notwithstanding the waiver of an 
exception to a pleading by failure to obtain a rul- 
ing, or timely ruling, thereon, the point may be saved 
by objecting to the evidence.®® An objection that the 
plea or answer is technically insufficient to permit the 
introduction of certain evidence is waived where the 

86. Attacking pleading hy object- 
ing to introduction of evidence gener- 
ally see supra § 1217. 

87. Winkler v. Korzuszkiewicz, 118 
Kan. 470, 235 P 1054. 

[a] Misjoinder: (1) of causes of 


action is not appropriately raised by 
an objection to the introduction of 


SUBS PASS S23 
Air Line R. Co., 
Milhous v. 


8, 48 SE 616; 
ion Tel. Co., 


PLEADING 


957]; Robertshaw v. Britton, 74 Miss. 4. 
Mauldin v. Seaboard 
Uae CyB; 
Southern R. Co., 72S: 
442, 52 SE 41, 110 AmSR 620; 
v. Seaboard Air Line R. Co., 70 S. C. 
Young v. Western Un- 
Gow Ss. O93 .043 


a 


[§§ 1267-1269 


evidence is objected to generally but not upon this 
specific ground.°®® 

[§ 1268] E. Cure or Aider®’—1. In General. 
While defective allegations in a petition may some- 
times be cured by. subsequent proceedings in the 
case,° nevertheless the subsequent proceedings in a 
particular case may not be such as to cure a fatal de- 
fect in a complaint which was pointed out by defend- 
ant at the outset.?® Failure to serve a copy of a 
pleading is a curable defect.+ 

Failure to make objection or timely objection.?2 A 
defect in the verification of a complaint may be cured 
by a failure to object thereto.* Also, indefiniteness 
may be cured by a failure to objest thereto before 
trial.+ 

Two or more matters combined may cure a defect 
or infirmity in a petition, declaration, or complaint.’ 

[§ 1269] 2. By Other Pleadings or Parts of Same 
Pleading—a. Other Parts of Same Pleading. An 
omission in one paragraph of a complaint of an ex- 
planation of a foreign term employed therein is sup- 
plied by a translation given in another paragraph of 
the same complaint;* but, of course, there may not 
be allegations in other parts of a particular com- 
plaint which cure a defect in one part.® 
Weber v. St. Louis Terminal R, 
Assoc., (Mo. A.) 20 SW (2d) 601. 
52 SHE 677; 5. See cases infra this note. . 

Cc. {a] For example, the defect or in- 

firmity may be cured by: (1) The 
subsequent pleadings of both parties 


and the admission of testimony with- 
out objection. Nathan y. Crouse, 24 


Martin 


SE 448; 
& 


evidence, if the issues have been] Dent v. South-Bound R. Co., 61 S. Color iAs 32, 131 P2877. (2) 7 Phevans 
joined and the parties have proceeded | 329, 839 SEH 527; Pelzer Mfg. Co. swer and the subsequent conduct of 
to a trial. Gooch v. Gooch, 108 Kan. | Sun Fire Office, 36 8S. C. 213, 15 SE 562. the parties at the trial. Gibbens v. 
416, 195 P 874. (2) Also, where de- 93. Berkley v. Burlington Cadillac | Thompson, 21 Minn. 398. (38) The an- 


fendant has pleaded non assumpsit, 
he cannot raise the question of mis- 
joinder of ccunts by objecting to evi- 
dence. Wilson Bros. Garage v. Lar- 
row, 90 Vt. 413, 98 A 902. 

88. Texas Co. v. Pensacola Mari- 
time Corp., 279 Fed. 19, 24 ALR 1336; 
Schirmer v. Union Brewing, etc., Co., 
26 Cal. A. 169, 146 P 194; Farmers’ 
Union Warehouse Co. v. Wells, 65 Fla. 


972: 974 [rev 


pel, as 


Col, 97 Vt.1260; 122 “A665. 
er v.-Hinman, (Tex. Civ. A.) 212 SW 


(Commn. A.) 235 SW 564] (‘while it 
is the better practice to present ex- 
ceptions to pleadings setting up sup- 
posed immaterial issues, we think a 
failure to do so would not, necessari- 
ly, constitute a waiver, or an estop- 
claimed, and prevent objec- 


swer or counterclaim and the evi- 
dence. Schnitzler v. Wichita Fourth 
Nat. Bank, 1 Kan. A. 674, 42 P 496; 
Robbins v. Duggins, 61 Utah 542, 216 
P 232. (4) The answer, evidence, and 
trial of the case upon a certain the- 
ory. Perkins v. Blauth, 163 Cal. 782, 
127 P 50. (5) The answer and the 
testimony offered, and instructions 
requested, by defendant. Noakes v. 


See Coop- 


other grounds 


350, 61 S 745. 

[a] Where defendant did not move 
to strike a certain allegation from 
the complaint, he cannot object to, 
or complain of, the admission of evi- 
dence in support of the allegation. 
Anderson v. Western Union Tel. Co., 
85 S. C. 252, 67 SE 232, 477; Bass v. 
Western Union Tel. Co., 82 S. C. 461, 
64 SE 235. 

[b] Where plaintiff did not move 
for particulars of a ground of de- 
fense, he cannot, on the ground of 
surprise, object to evidence properly 
admissible under a plea. Davis v. 
Fisher, 90 W. Va. 417, 111 SE 155. 

89. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145. 

90. Cooper v. Cooke, 122 S. C. 314, 
115 SE 312. And see Clark v. Linley 
Motor Co., 126 Kan. 419, 268 P 860 
(the objection was properly overruled 
where no demurrer to the petition had 
been filed and the objection to the 
evidence did not point out any specific 
defect. in the petition). 

91. Cal.—Norton vy. Bedell Engi- 
neering Co., 88 Cal. A. 777, 264 P 311. 

Ga.—Halliday v. Stewart County 
Bank, 128 Ga. 639, 58 SE 169. 

Ind.—Burley Tobacco Grower’s Co- 
op. Assoc. v. Roeder, (A.) 165 NE 

Mo.—Jackson v. Kansas City Bolt, 
etc., Co., 238 Mo. 656, 141 SW 1128. 

Nebr.—Gordon vy. Omaha, 77 Nebr. 
556, 110 NW 313. 

Tex.—Powell v. Davis, 19 Tex. 380. 

92. Pelzer Mfg. Co. v. St. Paul F. 
& M. Ins. Co., 41 Fed. 271 [app dism 
49 Uy eS (Soke SChM0SI387 Teed: 


tion to the proof when offered’’). 

94. Strehlow v. McLeod, 17 N. D. 
457, 117 NW 525, 17 AnnCas 423. 

95. Hosmer v. New York Buyers’ 
ASSOC, b GHexsa Oliv.) An) ado IS Vi oDe. 
Contra Houston, ete., R. Co. v. Walt- 
man, (Tex. Civ. A.) 132 SW 518. 

96. Logan v. New York Mut. L. 
Ins. Co., 293 Ill. 510, 127 NE 688 (plea 
insufficient because not _ verified). 
And see Keller v. Prince, 76 Misc. 522, 
1385 NYS 573 (evidence should not 
have been stricken out where plain- 
tiff failed to move for judgment on 
the pleadings, went to trial fully ap- 
prised of the intent of defendant to 
make the defense in’ question, and at 
no time objected that the pleadings 
were technically insufficient to per- 
mit the defense). 

97. Cure of defect as rendering 
judgment on pleadings improper see 
supra § 950. 

98. Grandstaff v. Brown, 23 Kan. 
176; Mitchell v. Milhoan, 11 Kan. 617. 

[a] Stipulation for amendment 
may supply a defect in a complaint. 
a a v. Stelling, 8 Cal. A. 702, 97 
PGs 


Subsequent proceedings in con- 
tempt case as curing defects in affi- 
aeyat or accusation see Contempt § 

99. Independent Doukhobors Soe. 
v. Hecker, 83 Or. 65, 162 P 851. 

1. Persky v. Puglisi, 101 Conn. 658, 
127 SA sie 

2. Waiver see supra § 1228. 

3. Hckerson v. Tanney, 235 Fed. 
415 [aff 243 Fed. 1007 mem, 156 CCA 
663 mem]. 


Los Angeles, 179 Cal. 38, 175 P 409. 
(6) The answer, proof, and verdict. 
Metropolitan L. Ins. Co. v. Stanley, 
224 Ky. 529, 6 SW (2d) 682. (7) The 
answer, verdict and judgment. Blake 
v. Clark, 217 Ky. 340, 289 SW 287%. 
(8) The evidence and judgment. 
Hastern Kentucky Home Tel. Co. v. 
Dempster Constr. Co., 217 Ky. 762, 
290 SW 684. (9) The cross-examina- 
tion of plaintiff and instructions giv- 
en at defendant’s request. Louisville 
Fire Brick Works vy. Tackett, 203 Ky. 
367, 262 SW 299. (10) The introdue- 
tion, of evidence without objection 
and the trial of the case as if the pe- 
tition contained the omitted allega- 
tion. Schaber v. Hinig, 18 Oh. Cir. Ct. 
N. S. 414. (11) The theory adopted 
by both parties on the trial, and the 
evidence offered and received without 
objection. Burnett v. Lindsey, 24 
Colo. A. 201, 1382 P 698. (12) A stip- 
ulation or agreed statement of facts, 
trial of the case without objection to 
the sufficiency of the complaint, and 
the judgment. Hawaii County v. 
Purdy, 22 Hawaii 272. 

6. Cross references: 
Aider: 

By exhibit see supra § 882. 

Lack of, by conclusion of law see 

supra § 17. 

Of one count by allegations in an- 
other count see supra § 181. 
Construction of pleading as entirety 

see supra § 108. 

7. Lemye v. Sirker, 130 Misc. 605, 
224 NYS 130. 

8. Hunceker vy. Lutz, 64 Cal. A. 649, 
224 P 1001. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1270-1273] 


[§ 1270] b. Other Pleadings°—(1) In General. 
Generally speaking, a fact not alleged in one plead- 
ing may be sufficiently shown by the pleadings as a 
whole,?° and an omission or defect may be supplied 
and cured by subsequent pleadings.1! However, 
other pleadings ean only aid a defective statement of 
a good cause of action or defense, and not the state- 
ment of a bad or defective cause of action’ or de- 
fense;1* and the absence in a complaint or cross com- 
plaint for a divoree of an allegation of residence in 
the state and county for the period of time required 
by statute cannot be cured or helped by any allega- 
tions or admissions contained in any of the other 
pleadings.?? 

[§ 1271] (2) Of Same Party.14 While defects in 
a complaint which render it indefinite and uncertain 
may be cured by a bill of particulars,?® the rule is 
otherwise as to the cure of defects or omissions in an 
original or amended petition by allegations in a sup- 
plemental petition,® and affidavits for an attachment 
accompanying a complaint may not be sufficient in a 
particular case to cure a defect in the complaint.*? 

Cure by amendment.*® An amended petition may 
cure defects in the original petition;1® but it seems 
that an amended declaration which omits an allega- 
tion contained in a prior amended declaration cannot 
be aided by such allegation where it is complete in 
itself and makes no reference to the allegation in the 
prior pleading.?° Defects in a plea or answer may 
be cured by amendment.?+ 

Cure by reply or answer to cross complaint.?2 In 
some jurisdictions it is a general rule that averments 
in a reply cannot aid the petition or complaint or 
eure defects or omissions therein;?* but in other ju- 


9. Cross references: 
Aider of each other by pleadings in 
consolidated actions see Actions § 
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Cure of absence or insufficiency of 
jurisdictional averments by amend- 
ment see Federal Courts § 94. 26. 
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risdictions it is held that defects in a petition or com- 


plaint may be supplied and cured by a reply** or an- 
swer to a eross complaint.2> Ordinarily, plaintiff: 
cannot amend his petition by a reply;?° but, under 
the peculiar facts of a particular case, it may not be 
improper for the trial court to treat the allegations 
of the reply, in so far as they do not meet the alle- 
cations of the answer, as amendatory of the petition, 
in the absence of any objection on the part of de- 
fendant.?7 

Cure by another answer. A defect in the original 
answer may be cured by an answer to an amended 
petition.”§ 

[§ 1272] (8) Of Another Party on Same Side. A 
defect in a petition filed by one person may be sup- 
plied by an allegation in a pleading filed by another 
person who is properly allowed to be made a party 
plaintiff,?® or the lack of allegations in the original 
petition as to plaintiff’s representative capacity or 
authority to sue may be eliminated from the case by 
the filing of an amended petition by the real party in 
interest.2° On.the other hand, recitals in a pleading 
filed by part of the defendants as a reply to the an- 
swer to their cross complaint, after the issue on their 
answer to the complaint has been closed by a reply 
thereto, cannot make the pleading effective as an an- 
swer to the complaint on behalf of all the defend- 
ants.*+ 

[§ 1273] (4) Of Adverse Party—(a) In General. 
A pleading may be aided by the allegations of the 
adverse party.*? If a necessary allegation is omitted 
from a pleading, and the missing allegation is either 
supplied or admitted by the pleading “of the adverse 
party, the defect is cured.33 Similarly an allegation 


cross complaint. Bowman vy. Payne, 
55 Cal. A..789, 204: P 406. 
Smissman v. Wells, 213 Mo. 


350. 19. Jackson Bd. of Education v.| A. 474, 255 SW 935. 

Express. adoption of allegations in] Caudill, 228 Ky. 652, 15 SW (2d) 452; 27. "Pierce v. Coffee, 160 Iowa 30, 
other pleadings see supra § 13. Ward v. Veale, (Tex. Civ. A.) 253)139 NW 1092 
10. Davis v. Standard Rice Co.,| SW 844. See Fiquette v. Sanders, 8 28. Brooks v. Maysville, 151 Ky. 


(Tex. Civ. A.) 293 SW 593. 

11. Duffy v. Wilson, 44 Colo. 340, 
98 P 826; Putnam v. Paulding Coun- 
ty, 102 Oh. St. 45, 130 NE 165. 

Applications of rule see infra §§ 
1271-1277. 

In action of replevin see Replevin 
[84 Cye 1467]. 

12. Griswold v. New York Nat. 
aoe: Co.,, 6 Cow. GN.) 96s, Harrison 

Garrett, 132° N.C. 172, 43 SH 594; 
Shute Vv. Austin, 120 N..C. 440, 27 SE 


ad “A cross-complaint must in 
itself state facts sufficient to entitle 
the pleader to affirmative relief and 
is not aided by averments in other 
pleadings.’ Delta Land, etc., Co. v. 
iReiivet Dig Cale Lalas col (. cOcsEY poo. 

13. Bullard v. Bullard, 189 Cal. 
502, 209 P 361. 

Allegation of residence in divorce 
ey generally see Divorce §§ 270, 

14. Construction together of dif- 
ferent pleadings of same party see 
supra § 109. 

15. McDonald v. McFerson, 80 
Colo. 4, 249 P 496; Dover Lumber Co. 
Vv. Case, ‘31 Ida.. 276, 170) P1087 

Effect of bill of particulars general- 
ly see supra §§ 892-896. 

16. Oak Cliff Ice Delivery Co. v. 
Peterson, (Tex. Civ. A.) 300 SW 107; 
Fink v. San Augustine Grocery Co., 
(Tex. Civ. A.) 167 SW 35. 

Original complaint not stating 
cause of action see supra § 797. 

17. Makepeace v. Dilltown Smoke- 
less Coal Co., 179 App. Div. 60, 166 
NYS 92. 

18. Cross references: 
Amendment of bill as cure of: 

Multifariousness see Equity § 452. 

Omitted or defective verification 

see Equity § 378. 


Ala. A. 501, 62 S 325 (any error in 
the court’s ruling on a motion based 
on the ground that the complaint 
was not signed by plaintiff or his 
attorney was cured by plaintiff’s 
amendment of the complaint by havy- 
ing it signed by his attorney, and by 
defendant taking issue on the com- 
plaint); Gunnell v. Green, 7 Ky. Op. 


363 (an amended petition may cure]: 


defects in the original petition where 
the latter is still in court before judg- 
ment, but not after judgment). 

Effect of amendment of pleading 
generally see supra §§ 773-782. 

20. Baker v. Louisville, etc., Ter- 
minal R. Co., 106 Tenn. 490, 61 SW 
1029, 58 LRA 474. 

21. International Harvester Co. v. 
Adams, 135 Ga. 104, 68 SE 1093. 

22. Cure by answer alleging oppo- 
site of omitted fact, and reply there- 
to see infra § 1275. 

23. Potts v. Hartman, 101 Ind. 359; 
Phenix Ins. Co. v. Rogers, 11 Ind. A 
72,38 NE 865, 869; Webb v. Bidwell, 
15 Minn. 479; Tullis v. Orthwein, 5 
Minn. 377; Bernheimer vy. Marshall, 2 
Minn: 78;'°72 ‘Amb 89; /'Dhornton. Vv: 
Kaufman, 85 Mont. 181, 88 P 796; 
tent v. Henry, 71 Nebr. 118, 98 NW 


Scope and contents of reply or rep- 
lication see supra §§ 405-436. 

24. Auxier v. Auxier, 181 Ky. 614, 
205 SW 684. 

Effect of time and mode of objec- 
tion see infra § 1277. 
ver os of objection see supra § 


. Knouse, 142 Wash. 500, 


applied where allega- 
in the complaint which were 
stricken out on defendant’s motion 
were repeated in an answer to a 


707, 152 SW 788. 

29. Proctor Coal Co. v. Beaver, 151 
Ky. 839, 152 SW 965. 

2 rey, Hanna v. Otis, 151 La. 851, 92 

31. Jackson v. State, 194 Ind. 56, 
142 NE 1 (recital in pleading that it 
is an answer of denial by “the defend- 
ants and each of them’’). 

32. Biggs v. Doak, (Tex. Civ. A.) 
260 SW 882 [overr second motion for 
reh (Civ. A.) 259 SW 665]. 

33. Cal.—Arnold v. American Ins. 
Co., 148 Cal. 660, 84 P 182. 
et Eee v. Toomey, 52 Conn. 

Ky.—Chicago, etc., R. Co. v. Hollis, 
91 SW 258, 28 KyL 1102; Howland 
Coal, ete., Works v. Brown, 13 Bush 
681; Heck v. Northwestern Mfg. Co., 
tik y.. Opi 143. 

Mass.—Dorr v. Fenno, 12 Pick. 521; 
Slack v. Lyon, 9 Pick. 62; Dunning 
v. Owen, 14 Mass. 157. 

Mo.——-State v. Gromer, 252 SW 705; 
Schubach v. McDonald, 179 Mo. 163, 
78 SW 1020; Stivers v. Horne, 62 Mo, 
473; Coulter v. rae 124 Mo. A. 
149, 100 SW 1134 

Mont.—Schauer v. Morgan, 67 Mont. 
455, 216 P 347; Sevanin v. Chicago, 
etc., ‘R.'1 Co., 62 Mont. 546, 205 RB 82be 

Nebr.—Snyder v. Collier, 85 Nebr. 


552, 123, NW 1023;,,.133 “AmSR “682¢ 
Sheibley v. Huse, 75 Nebr. 811, 106 
NW 1028. 


N. Y.—Belknap v. Sealey, 14 N.Y. 
are} 67 AmD 120 [aff 9 N. Y. Super. 
‘ 


Or.—-Lauderback v. Multnomah 
County. LiTVOrn (68122 6s Ol OOF 
[quot Cyc] (per Brown, J.). 

Oa ee v. Dobbins, 12 Phila. 

Tex.—Hill v. George, 5 Tex. 87; 
Ray v. Barrington, (Civ. A.) 297 SW 
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which is merely defective may be rendered sufficient 
by an allegation or admission of the other party 
The foregoing rules are 
applicable where, in a subsequent pleading, the party 
whose pleading is defective accepts, admits, or does 
allegation contained in the 
pleading of the adverse party;°° and, conversely, a 
party ordinarily cannot rely upon allegations of his 
adversary to cure defects in his own pleading when 
in the same,®® or a subsequent,’* pleading he denies 
such allegations; but in most. jurisdictions the latter 
rule does obtain where the reply denies an allegation 
in the answer of the opposite of a fact which was not 


which supplhes the defect.** 


not deny a curative 


781; Moore v. Jones, (Civ. A.) 278 
SW 326; Amsler v. Cavitt, (Civ. A.) 
271 SW 139; Willson v. Crawford, 61 
Tex. Civ. A. 580, 130 SW 227; Looney 
v. Simpson, (Civ. A.) 25 SW 476. 
[a] Rule applicable under codes 
and practice acts.—This familiar 
rule of the common law applies equal- 
ly to practice under the codes of pro- 
cedure and practice acts. Wall v. 
Toomey, 52 Conn. 35; Riggs v. Malt- 
DY,<2 Mete. (Ky.) 88; Sevanin v. Chi- 


CA oe GLC R. Co., 62 Mont. 546, 205 
12 PAB, 
34. De Flores v. Santa Cruz, 86 


National Council 


Caledon, 24 1.02165 
J. OWA 364, 


M. v. Thomas,.163 Ky. 


173 Sw 813; Schauer v. Morgan, 67 
Mont. 455, 216 P 347; Panhandle 
Grain, ete., Co. v. Dowlin, (Tex. Civ. 


A.) 247 SW 873; Childress vy. Robin- 
son, (Tex. Civ. A.) 161 SW 78. 

[a] Uncertainty and  indefinite- 
ness in the pleading of one party may 
be cured by affirmative ailegations 
in the pleading of the adverse party. 
Panhandle Grain, etc., Co. v. Dowlin, 
(Tex, Cive A.) (2475S Ww <873; 

{b] Prior pleading of adverse par- 
ty.—A defective pleading may be 
cured by allegations or admissions 
appearing in a prior pleading filed 
by the adverse party. Hansen v. 
Waener, 133 Cal. 69, 65 P 142. 

35. Curative allegation in answer 
accepted, admitted, or not denied in 
see infra § 1274. 
Goldman v. Weisman, 123 

. 870, 143 NW 983. 

Mosness v. German-American 
Ins. Co., 50 Minn. 341, 52 NW 932; 
Cohn-Baer-Myers, etce., Co. v. Realty 
Transfer Co., 117 App. Div. 215, 102 
INDi0m bec miei Lol SIN: Yee 533, SaeNe 
1110]; Greenberg v. German-Ameri- 
can Ins. Co., 83 Or. 662, 160 P 536, 163 
P 820; John P. Sharkey Co. v. Port- 
land, 58 Or 3525362, 1064P 33i 0014 Pe 
938 [cit Cyc]; 
43 Or. 200, 72 P 741. 

88. See infra § 1275. 

39. Enterprise Coal Co. v. Liberty 
Brewing Co., 20 Mo. A. 16. 

Lamus v. Engwicht, 39 Cal. 

179 P 435; Ghiselli v. Thors- 
tensen, 29 Cal. A. 379; 155 P1015. 

[a] To hold otherwise would, in 
practical effect, be the same as at- 
tempting to cure the defect by prov- 
ing that the adverse party had extra- 
judicially admitted the alleged cura- 
tive fact. Lamus v. Engwicht, 39 Cal. 
A. 623, L719 BP 435: 

41. Ala.—Turnipseed v. Burton, 4 
Ala. A. 612, 58 S 959. 

Cal.—Martin v. Southern Pac. Co., 


44 Cal. A. 3, 185 P 1030 
18 Colo. 
Ill. *genoetinan v. Hofstadter, 


Salazar v. Taylor, 
369. 
226 
I. A 


oe ee v. Brown, 23 Kan. 
Mo.—Wolff vy. Hartford 3 F. Ins. Co., 


204 Mo, A. 491, 223 SW 
ont.—Gilna v. ences 78 Mont. 
357, 254 P 174; State v. Duncan, 49 
Mont. 54, 140 P 95. 
Nebr.—Moore v. Moore, 104 Nebr. 


122, 175 NW 665. 

N. C.—Ricks v. Brooks) 17/9" Ni Ce 
204, 102 SH 207; Willis v. Branch, 94 
N.C. 142; Johnson v. Finch, 93 N. C. 


Sterling v. Sterling, | 
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205; Garrett v. Trotter, 65 N. C. 430. 
Oh.—Northwestern Nat. L. Ins. Co. 
Vaptiane, 5 Oh, 1Cir.) Ct? NaS. 348; 26 
une OIG. 5 EBs 
—Brooke v. Perfection Tire Co., 
10 VOTRE Otmeeoy Sn Ioo f BS lVeL SOM Ve 
Clanton; 88" Or 4261, £70 2 933) Wee. 
1051; Melemore v. Western Union 
Nel, -Co% 88 Or: 228; LiL BP 380) L049); 
Easton v. Quackenbush, 86 Or. 374, 
168 P 6381. 

Tex.—Hubb. Digses Co... v.. Fort 
Worth State Bank, (Civ. A.) 298 SW 
419; Hranicky v. Sell, (Civ. A.) 199 
SW 315; Montgomery v. McCaskill, 
(Civ. A.) 189 SW 797. 

Aider of bill by averments in an- 
swer see Wquity § 459. 

42. Ariz.—Arizona Hastern R. Co. 
Vaubryan, 1c Arizn L0G, tons 3G. 

Cal.—Russell v. Ramm, 200 Cal. 
348, 254 P 532; Rutledge v. Hureka, 
195 Cal. 404, 234 P 82; Ensele v. Jol- 
ley, 188 Cal. 297, 204 P 1085; Baranov 
v. Scudder, 177 Cal. 458, 170 P 1122; 
Vance v. Anderson, 113 Cal. 532, 45 
P 816; De Flores v. Santa Cruz, 86 
Call 195, (2452 10263" Shushes? -v- 
Beckley, 85 Cal. A. 317, 259° B 337; 
Hinkel v. Crowson, 83 Cal. A. 87, 256 
P 479; New Zealand Nat. Bank v. 
Finn, 81 Cal. A. 317, 253 P 757;  Mich- 
aelian v. Elba Land Co., 76 Cal. A. 
541, 245 P 476; Shank v. Blackburn, 
53 Cal. A. 620, 200 P 762; Olson-Ma- 
honey Lumber Co. v. Dunne Iny. Co., 
BONE ale -A& (38'2,159 PB alisee Burnham, iv. 
Abrahamson, 21 Cal. A. 248, 131 P 
338; Ostrom v. Woodbury, 18 Cal. A. 
142,122 PP: 825: Vine va Vine, 12 Cal. 


A. 458, 107 P 702; Donegan v. Hous- 
ton, 5) Cal. A. 62/6, 90 P L073: 
Colo.—Bernstein v. Goldberg, 81 


Colo. 39, 253 P 477; Galligan v. Bua, 
77 Colo. 386, 236 P 1016; Denver v. 
Bowen, 67 Colo. 315, 184 P 357; Moun- 
tain Supply Ditch Co. v. Lindekugel, 
24°C OlO REAL 100 138i Pe 7-39. 

Ga.—Dykes v. Jones, 129 Ga. 99, 58 
SE 645; Collier v. Moore, 31 Ga. A. 
227, 120 SE 441, 

Ida.—Ludwig v. Ellis, 22 Ida. 475, 


126 P 769. 

Ill.—Amsler yv. Bruner, 173 Ill. A. 
sel; Pittsbureh;-etc:, a. ‘Co, v. Chi- 
cago, 144 Ill... A. 293 [aff 242 Ill. 178, 
ape 1022, 184 AmSR 316, 44 LRANS 
ov . 

Kan.—Arkansas City Bank v. Mc- 
Dowell, 7 Kan. A. 568, 52 P 56. 

Ky.—Morgan v. Inter-Southern L. 
Ins. Co., 221. Ky. 582, 299 SW. 186; 
Miller v. Winter, 206 Ky. 377, 267 SW 
186; Director Gen. of Railroads v. 
Chapman, 195 Ky. 364, 242 SW 3:65; 
Henderson v. Clark, 163 Ky. 192, 173 
SW 367; Gray v. Alderson, 123 SW 
ONT Ferguson Vv. Butterfield, PSs key. 
Op. 434; ces pat Southern R. Co. 
Vv. Cummings, 13 Ky. Op. 126; Louis- 
ville} sete.; Ris Con ve Wilson, 11 Ky. 
Op. 357; Poor v. Stevenson, 8 Ky. Op. 
432; Com. v. Demaree, 8 Ky. Op. 11; 
Moss v. Blain, 7 Ky. \Op. 5638; Noel 
v. Arnold, 2 Ky. Op. 669; Broadus v. 
Tugegle, 2 Ky. Op. 352. 

Mo.—Goudie v. National Surety Co., 
(A.) 288 SW 3869; State v. Sims, (A.) 
286 SW_ 832 [transf 309 Mo. 18, 274 
SW 359]; Zimmerman v. Pryor, (A.) 
190 SW 26; Chance v. St. Joseph, 195 
Mo. A. 1, 190 SW 24; American Clay 
Mach. Co. v. Sedalia Brick, etc., Co., 
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alleged 1 in plaintiff’s initial pleading.*® According to 
some,?® but not other,*® authorities a defect in a 
pleading may be cured by an allegation or admission 
in the pleading of the adverse party, even though the 
latter pleading is superseded by a new pleading ‘which 
does not contain such allegation or admission. 

[§ 1274] (b) Defects or Omissions in Plaintiff’s 
Pleading—aa. In General. 
pleading of defendant may aid the petition, declara- 
tion, or complaint,*? and supply, cure, or remedy an 

. omission, defect, or infirmity therein,*? as by affirma- 
tively alleging or admitting a material fact not al- 
leged, or defectively alleged, by plaintiff ;** and this 


A plea, answer, or other 


174 Mo. A. 485, 160 SW 902; Angel v. 
Portageville, 168 Mo. A. 16, 151 SW 
192; Kent, ete., Paint Co. v. Attna 
Ins, Co., 165. Mo. A230; 146 (Swi is. 
Wilson v. St. Joseph, 139 Mo. A. 557, 
123 SW 504. 


Mont.—Kelly v. Gullickson, 75 
‘Mont. 66, 241 P 623; Northwestern 
Hardware, etc., Co. v. Winnett, 67 


Mont. 545, 216 P 568; Sevania v. Chi- 
cago, ete., R. Co., 62 Mont. 546, 205 
P 825; Hurley v. Great Falls Base- 
ball Assoc., 59 Mont. 21, 195 P 559; 
Kummrow v. Fergus County Bank, 
57 Mont. 390, 188 P 649. 
Nebr.—Moore v. Moore, 104 Nebr. 
122, 175 NW 665; Iman v. Inkster, 
90 Nebr. 704, 134 NW 265. mr 


Nev.—Johnston v. Rosaschi, 
Nev. 386, 194 P 10638. 
eG Y.—Vernam v. Smith, 15 N. Y. 
N. C.—Harvell v. Weldon Lumber 
oe 154 N. C254 VON SH 387 


D.—Morrell v. Northern Pac. R. 
Co.,. 46 N. D. 535, 179 NW. 922. 


Or.—-Toon v. Wapinitia Irr. Co., 
117 Or. 374, 243 P 554; Doolittle v. 
Robinson, 105; Or, 163,206 P2295 


Coker v. Richey, 104 Or. 14, 202 P 551, 
204 P 945, 947, 22 ALR 744; Utah- 
Idaho Sugar Co. v. Lewis, 96 Or. 224, 
187 P 590; Easton vy. Quackenbush, 
86 Or. 374, 168 P 6381. 

Pa.—Lowrie’s Est., 19 Pa. Co. 600. 

S. D.—Rogers v. Penobscot Min. 
Co., 28 S. D. 72, 182 NW 792, AnnCas 
1914A 1184. 

Tenn.—Nashville, ete., R. Co. v. An- 
derson, 134 Tenn. 666, 185 SW 677, 
LRA1918C ali ba sy AnnCas1917D 902. 

Tex. —Berryman v. Flake, (Civ. A.) 
20 SW (2d) 803; Stovall v. Texas Con 
(Civ, A.) 262 SW 152 Hranicky v. 
Sell, (Civ. A.) 199 SW "315; Martinez 
v. De Barroso, (Civ. A.) 189 SW 740; 
Hotel Dieu v. Armendarez, (Civ. A.) 
167 SW 181 [aff eaeeo A.) 210 SW 
518]; Zan v. ors 53 Tex, Civ. “A; 
525, 117 SW 389 

Wis. BS eertown Milk Producers’ 
Co-op. Assoc. v. Van Camp Packing 
Co., 226 NW 3878. 

Wyo.—Chureh v. Blakesley, 39 
Wyo. 434, 273 P 541; Sowers v. King, 
32 Wyo. Gi. moo ey 540 [den reh 231 
peed lel als 

“It is a familiar rule of pleading, 
that defects in a complaint may be 
cured by the averments of an answer 
thereto.” Vance v. Anderson, 113 Cal. 
Dd2, bab, £5 P sie, 

fa] Omission from declaration of 
matters of substance may be cured 
by plea. Nashville, ete., R. v. Ander- 
son, 134 Tenn. 666, 185 SW 677, LRA 
1918C 1115, AnnCasl917D 902. 

[b] Uncertainty may ke removed 
by answer.—Engen yv. Olson, 22 Wyo. 
522, 145 P 756. 

Cross references: 

Cross bill as curing jurisdictional 

Bil in original bill see Equity § 


Cure in action before suetite see Jus- 

tices of the Peace § 2 
Presumption on appeal a “to cure of 

defect in petition by answer see 

Appeal and Error § 2677. 

43. U. S—cCole v. Ralph, 252 U. 
Ss. 286, 40 SCt 321, 64 L. ed. 567 [rev 
949 Fed. Sir 161 CGAy 13315) Mexacs 
CaUOSaE Taal LOLOP V. Miller, 221 U. S. 408, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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SL SSCt? 5345 155) Lered., 189s) Wa Sav 

Morris, 10 Wheat. 246, 6 L. ed. 314. 
Ariz.—Calumet, etc., Min. Co. v. 

Chambers, 20 Ariz. 54, 176 P 839. 


Ark.—Thompson v. Jacoway, 97 
Ark. 508, 134 SW 955; Hess v. Adler, 
67 Ark. 444, 55 SW 848; Ogden v. 


Ogden, 60 Ark. 70, 28 SW 796, 46 

AmSR 151. , 
Cal.—Sherman vy. S. K. D. Oil Co., 

185 Cal, 534, 197 P 799; Hutchison v. 


Barr, 183 Cal. 182, 190 P 799; Abner 
Doble Co. v. Keystone Cons. Min. Co., 
145 Cal. 490, 78 P 1050; Herd, v. 
MUO; too Cale. oD, O00 Le leo)" san 
Diego Sav. Bank v. Barrett, 126 Cal. 
418, 58 P 914; Booth v. Oakland Sav. 
Bank, 122. Cal. 19, 54 P 870; Bourn 
v. Dowdell, 50 P 695; Kreling v. 
Kreling, 118 Cal. 413, 50 P 546; Dag- 
gett v. Gray, 110 Cal. 169, 42 P 568; 
Shively v. Semi-Tropic Land, ete., 
Co.,'99 Cal.-259, 33 P 848; Schenck v. 
a Gerora@yh ans. 'Co., il seals (28,7911 
P 807; Hegard v. California Ins. Co., 
11 P 594; Ackley v. Maggi, 86 Cal. 
Ao ole Ok oe Site City yst., cinpr., CO. 
vy. Watson, 50,/Cal. A; 687, 195 P 967; 


Empire Securities Co. v. Levy, 48 
Cale A, 509; 192 (PP - 152°" Brown. v. 
Rating, a2 “Cal Aw 282013 —P.- 7695 
Pettit v. Forsyth, 15 Cal. A. 149, 113 
P 892; Donegan v. Houston, 5 Cal. 
A. 626, 90 P 1073; Nolan v. Fidelity, 
CLC uGOL usa A sd, “82EP Ito. But 


see Franz v. Bieler, 126 Cal. 176, 56 
P 249, 58 P 466 (while an answer may 
aid a defectively stated allegation, it 
cannot supply one wholly omitted 
from the complaint). 

Colo.—Drennen v. , Williams, 59 
Colo. 301, 148 P 265, AnnCas1917A 
664; Carroll v. Vance, 39 Colo. 216, 
88 P 1069; McConathy v. Deck, 34 
Golo. 232, 82.8P: 702; Carhart (v.,7Ods 
denkirk, 20 Colo. A. 402; 79. RP 303; 
Denver First Nat. Bank v. Schmidt, 
6 Colo. A. 216, 40 P 479. 

Conn.— Vickery v. New London 
Northern R. Co., 87 Conn. 634, 89 A 
27 


tf 

Ida.—Bell v. Stadler, 31 Ida. 568, 
174 P 129; State v. Thum, 6 Ida. 323, 
55 P 858. And see McClain v. Lewis- 
ton Interstate Fair, etce., Assoc., 17 
Ida. 63, 104 P 1015, 25 LRANS 691, 20 
AnnCas 60 (error in overruling a de- 
murrer to a complaint omitting a 
eertain fact is cured by an answer 
setting up the omitted fact). Com- 
pare Reinertsen v. Idaho Power, etc., 
Gon wee Nidan 3o2trd 82) BE 85i (holding 
otherwise in the’ case of an entire ab- 
sence of a material allegation in a 
complaint, as distinguished from a 
defective statement of the necessary 
averment). 

Tll.—Kinnan, v. Charles B. Hurst 
Go., 317 Til. 251, 148 NE 12; Rubens 
v. Hill, 213 TA, 523, 72 NE 1127; Wal- 
lace v. Curtiss, 36 Til. 156; Barrett 
Vealingles 33_.11s A, 91. 

Ind.—Lux, etc., Stone Co. v. Don- 
aldson, 162 Ind. 481, 68 NE 1014; 
Wiles v. Lambert, 66 Ind. 494; Boyl 
v. Simpson, 23 Ind. 393; Wilson Vv. 
Merkle, 6 Blackf. 118; Watkins _v. 
Gregory, 6 Blackf. 113; Buler v. Eu- 
ler, 55 Ind. A. 547, 102 NE 856. 

Kan. —Loyal Mystic Legion of Amer- 
ica v. Brewer, 75 Kan. 729, 90 P 247; 
Bierer v. Fretz, 32 Kan. 329, 4P 284; 
Grandstaff v. "Brown, 23 Kan. 176: 
Irwin v. Paulett, 1 Kan. 418; St. 
Louis. ete., R. Co. v. Kellar, 10 Kan. 
A. 480, 62 P 905; Schnitzler v. Wichi- 
ta Fourth Nat. Bank, 1 Kan. A. 674, 
42 P 496. 


Ky.—Ward v. Rice, 218 Ky. 805, 
292 SW 508; Osborn vy. Osborn, 204 
Ky. 144, 268 SW 738; U.S. Fidelity, 


etc., Co. v. Baptist Church, 102 SW 
S25, col) Ky in 520. Simpson v. Kel- 
ley, 90 SW 241, 38 KyL 702; Berea 
College v. Powell, 17. SW "381, 25 
KyL 1235; Ware v. Long, 69 SW 
197, 24 KyL 696; Louisville, etc., R. 
Co. v. Pittman, 64 Sw 460, 23 KyL 
877; Campbell v. Campbell, 64 SW 
458, 23 KyL 869; Exchange Bank v. 
Trimble, 108 Ky. 230, 56 SW 156, 21 
Kyl 1681; Elliot v. Louisville, ete., 
R. Co., 52 ‘Sw 833, 21 KyL 6380; ’Bent- 
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ley v. Bustard, 16 B. Mon. 643, 63 
AmD 561; Atna Ins. Co. v. Strickle, 
el Key, Op. 417; Dinkle v. Anderson, 11 
Ky. Op. 239; McGuire v. McGuire, 
Sy Ope) 2 ba. 

La.—State  v. Mechanics’, etc., 
Bank, 35 La. Ann. 562; Burland v. 
Carrollton Bank, 14 La. 189. 

Mass.—Vinal v. Richardson, 13 Al- 


len 521; Slack v. Lyon, 9 Pick. 62. 

Minn. dderly v. Downs, 31 
Minn. 183, 17 NW 274; Warner v. 
Lockerby, 28 Minn. 28, 8 NW 879; 
Rollins v. St. Paul.Lumber Co., 21 
Minn. 5; Shartle v. Minneapolis, 17 
Minn. 308; Bennett v. Phelps, 12 
Minn. 326. 


Mo.—Maysville v. Truex, 235 Mo. 
619, 189 SW 390; Doerner v. Doerner, 
161 Mo. 407, 61 SW 802; Casler v. 
Chase; 160 Mo. 418, 60 SW _ 1040; 
Ricketts v. Hart, 150 Mo. 64, 51 SW 
825; Henry v. Sneed, 99 Mo. 407, 12 
SW 663,17 AmSR 580; State v. Nolte, 
(A.)~ 187 SW. 896 [rev .on other 
grounds,.203 _SW 956]; Coulter —v. 
Coulter, 124 Mo. A. 149, 100 SW 1134; 
Jackson v. Powell, 110 Mo. A. 249, 
84 SW 1132; Currell v. Hannibal, 
CLC ie Cone d- MoncAs, Iso Te SVE des 
Menefee v. Beverforden, 95 Mo. A. 
105, 68 SW 972 German-American 
Ins. “Co; ‘v- *lribble; 86. Mo. 2A. "-546. 
Krum: vy. Jones, 25 Mo. Al Tie 

Mont.—Harbolt v. Hensen, 78 Mont. 
228, 253 P 257; Biering v. Ringling, 74 
Mont. 176, 240 P 829; In re Miller, 71 
Mont. 330, 229 P 851; Anderson v. 
Wirkman, 67 Mont. 176, 215 P 224; Se- 
Vanin= ve, Chicago) ete - KR. .CO.,..62 
Mont: 54675 20502-8259 hurley Vv. 
Great Falls Baseball Assoc., 59 Mont. 
21;"198 P9559; Stephens: v.. Conley, 
48 Mont. 352, 138 P 189, AnnCas1915D 
958; Storer v. Graham, 43 Mont. 344, 
116 P 1011; Harmon v. Fox, 31 Mont. 
824, 78 P 517; Hefferlin v. Karlman, 
29 Mont. 139, 74 P 201; Crowder v. 
McDonnell, 21 Mont. 367, 54 P 48. 

Nebr.—Chicago, ete., R. Co. v. Kerr, 
74 Nebr. 1, 104 NW 49; Minzer v. 
Willman Mercantile Co., 59 Nebr. 
410, 81 NW 307; Beebe v. Latimer, 
59 Nebr. 305, 80 NW 904; Railway 
Officials, etc., Acc. Assoc. v. Drum- 
mond, 56 Nebr. 235, 76 NW 562. 

Nev.—Thomas vy. Palmer, 49 Nev. 
438, 248 P 887; Riverside Fixture 
Co. v. Quigley, 35 Nev. 17, 126 P 545. 

N. Y.—Cragin v. O'Connell, 169. N. 
Yo 53,7008 ONE) 1228) Cone we ‘Husson, 
113 N. Y. 662, 21 NE 703; Gill v. 
Atna Live Stock Ins. Co., 82 Hun 
363, 31 NYS 485; Miller v. White, 4 
Hun 62, 6 Thomps. & C. 255; Belknap 
v. Sealey, 9 N. Y. Super. 570 [aff 
14-N. Y.-143,. 67. AmD,; 120]; Hart v: 
Little, 103 Misc. 620, 171 NYS 6; Er- 
langer v. Erlanger, 102 Misc. 236, 168 
NYS 928 [aff 185 App. Div. 888 mem, 
171 NYS 1084 mem]; Strauss v. Trot- 
ter, 6 Misc. 77, -26 N.YS; 20. 

N. C.—Tarboro Bank v. Maryland 
Kidelity, <ete:,; Cos, 126 .NoC. 3820, -35 
SE 588, 88 AmSR 682; Whitley v. 
Southern RB. .Co., 119’ Ni .C. 724)° 25 
SE_1018; Lockhart v. Bear, 117 N.C. 
298, 23 SE 484; Johnson v. Finch, 
93 N. C. 205; Pearce v. Mason, 78 
ING Crn3ite 

N.' D.—Lemke v. Thompson, 39 N. 
D. 492, 167 NW 754; Scott v. North- 
western Port Huron Cos wien Lao Te 
115 NW 192; Omlie v. O’Toole, 16 N. 
D. 126, 112 NW 677. 

Oh.—Erwin v. Shaffer, 9 Oh. St. 
43, 72 AmD 613; Northwestern Nat. 
Een ins? Coy veblane; 45) Oh,-Cirs Ct N. 
S348, 26-Oh.. Cir, Ct. 197; Meier. v. 
Herancourt, 6 Oh. Dec. (Reprint) 
1164, 11 AmLRee 46. 

Okl1.—Milwaukee Mechanics’ Ins. 
Co. v. Sewell, 66 Okl. 210, 168 P 660. 

Or.—Cornely v. Campbell, 95 Or. 
345, 186 P 563, 187 P 1106. 

Pa.—Zerger v. Sailer, 6 Binn. 24. 

Porto Rico.—wNicorelli v. Lopez, 26 
Porto Rico 49; Vinas v. Gandia, 25 
Porto Rico 202. 

Tex.—Wright v. McCampbell, 75 
Mex. 644, 13 SW 298; . Thomas ‘v. 
Bonnie, “66, Tex, 635,52 .Sw 724; 
Grimes v. Hagood, 19 Tex. 246; Len- 
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nox v. Texas Farm Bureau Cotton 
ASSOC». (CCive Aj) 16 ‘Siw (2d) 4032 
Wittliff v. Pierce, (Civ. A.) 291 SW 
916; Parnell v. Barron, - (Civ. <A.) 
261 SW 529; Chapman v. Mooney, 
(Civ. A.) 257 SW 1106; Georgia Cas- 
ualty Co. v. Darnell, (Civ. A.) 243 


SW 579; King v. Terrell, (Civ. A.) 
218 SW 42; Hand v. Sovereign Camp 
Wi) OF- Wi), (Civ... At): 214) SW F185 


Davis v. White, (Civ. A.) 207 SW 
679 [aff (Commn,. A.) 228 SW 154]; 
Tittle v. Bartholomae, (Civ. A.) 207 
SW 176; Doby v. Sanders, (Chevy 
198 SW 806; Harless v. Haile, (Civ. 
A.) 174 SW 1020; St. Louis, ete., R. 
Co. v. Wilhelm, 49 Tex. Civ. A. 639, 
108 SW 1194; San Marcos Electric 
Light, etc., Co. v. Compton, 48 Tex. 
Giy. A. -586;. 1072 SW. 1151" Parlin, 
ete Corpwi Hanson, »2l Dex elves 
401, 53 SW 62; Missouri, etce., R. 
v. , Wickham, CCiVe me Ae) ae 44 
1033; Panhandle Nat. Bank Wee 
curity Co.} 18 Réex. Civ. A. 96, 44 
15; Randall v. Rosenthal, (Civ. A.) 
SlJS W822; Willis’ v. Lockett, (Civ. 
A.) 26 SW "419: Phillips v. Tedélstein, 
2 Tex. A. Civ. Cas. § 449. 

Utah.—Geros v. Harries, 65 Utah 
227, 236 P 220, 39 ALR 1297; Massa- 
chusetts Bonding, etc., Co. v. Cudahy 
Packing Co., 61 Utah 116, 211 P 706; 
Johnson v. Hibbard, 27 Utah 342, 15 

Vt.—White v. Central Vermont R. 
Co; 87 Vt; 330, 89 A 618 \faft 238 U: 
S:75.07,.30, SCt 865, 599 1. edu W433" 
AnnCas1916B 252). 

Va.—Turberville v. Long, 3. Hen. & 
M:-(13 Va.) 309, 

Wash. sSRattelmiller Vrs 28 
Wash. 104, 68 P 168. 
vehi .—Danley v. Williams, 16 Wis. 

Wyo.—Fast v. Whitney, 26 Wyo. 
433, 487 hes nie yA 

“Tt is elementary that a material 
allegation omitted from the com- 
plaint may be supplied by the an- 
Swer.’ Anderson v. Wirkman, 67 
Mont. 176; 0381552905 °P 224. 

“A material "fact averred in an an- 
swer may be taken as curing the 
omission of the same fact from the 
plaintiff's petition.” Lennox v. Texas 
Farm Bureau Cotton Assoc., (Tex. 
Civ. A.) 16 SW (2d) 413, 418. 

[a] Rule applied.—Matters held 
in particular cases to be defectively 
alleged, or not alleged at all, in plain- 
tiff’s pleading, but to be so alleged or 
admitted in defendant’s pleading as 
to aid plaintiff's pleading and cure 
the defect or omission therein in- 
clude: (1) Corporate status of de- 
fendant. Davidson v. Laclede Land, 


Stone, 


OCs, .CO;, 200. Mos 223" cl Ode SWE OS Ors 
Storer v. Graham, 43 Mont. 344, AIG 
A 0 a ha (2) Obliviousness to peril. 


Fledderman v. Manufacturers’ R. Co., 
(Mo. A.) 254 SW 717; Springgate v. 
United R. Cos., (Mo. A.) 253 SW 478; 
Schmitter v. United R. Cos.; (Mo. A:) 
245 SW 629; Dickens v. Wells, (Mo. 
A.) 245 SW 563; Albert v. United R. 
Cos:, (Mo. A.) 232 SW 798. “(3)) Stats 
utes of another state. Sullivan v. 
Farnsworth, 132 Tenn. 691, 179 SW 
3135 Houston, eter, Rie Cover ure: 
(Tex... Civ. A.) 147 SW 11815" Texas: 
etc., R. Co. v. Miller, 60 Tex. Civ. AL 
627, 128 SW1165 Late 221 U. S. 408, 
31 SCt 534, ‘bo W. ed: TS9Il. sC4e)> A fact 
necessary to show that the case is 
governed by the Federal Hmployers’ 
Liability Act (Savannah, ete., R. Co 

Voekvoachyy lon Gay As coeon oO: SE 506; 
King v. Norfolk, etc., R. Cos, a6 N. 
(CESS cE Oa SM Dy) 29 [certiorari ‘den 249 
U.S. 599 mem; 39 SCt 257 miem) 163 
i, ed. 795 mem); St. Louis: South= 
western R. Co. v. Crabtree, (Tex. 
Civ. A.) 255 SW 497), (5) such as 
the fact that plaintiff or decedent 
was engaged in interstate commerce 
at the time of injury or death (Vick- 
ery v. New London Northern R. Co., 
87 Conn. 634, 89 A 277; Pope v. Kan- 
SasieCity,, JeUChw dia, 1©O:. 1 09) MNexeeoiuntie 
207 SW 5614 [rev (Civ. A.) 152 SW 
185, 153 SW 163]; White v. Central 
Vermont R. Co., 87 Vt. 330, 89 A 618 
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is especially true where plaintiff, in his reply, ac- 
cepts,** admits,*® or does not deny*® the curative al- 
legation contained in the answer, or where, in his 
answer to a cross complaint, he admits a curative al- 
legation in the eross complaint;*7 but of course this 
result is not effected where the allegation or admis- 
sion in defendant’s pleading which is claimed to sup- 
ply or cure an omission or defect in plaintiff’s plead- 
ing is not adequate for that purpose.’ 

Answer of garnishee may aid the allegations of 


plaintiff.*® 
Answer of part of defendants. 


An affirmative al- 
legation in the answer of one of two or more defend- 
ants of a necessary fact not alleged in the complaint 
or petition does not cure the omission as to the other 


PLEADING 


[$s sea 


defendants,*° unless they rely entirely upon the de- 
fense of defendant who supplies the allegation.>? 

Where complaint or declaration does not contain 
substantial cause of action, its insufficiency will not 
be cured by a plea to the merits.®°? 

[§ 1275] bb. Aider or Cure by Denials or Nega- 
tive Allegations. 
petition, declaration, or complaint which fails to al- 
lege a material fact, or defectively alleges it, and 
thereby fails to tender an issue as to such fact, may 


Except in a few jurisdictions,°*® a 


be aided, and the defect or omission may be cured, 


{aff 238 U. S. 507, 35 SCt 865, 59 L., Jesse, 159 Ky. 450, 167 SW 407. 


ed. 1433, AnnCas1916B 252]). (6) 
Description of real property. Rhodes 
v. Gillispy, 6 Ky. Op. 321; 
Fixture Co. v. Quigley, 35 Nev. 17, 
126 P 545; Treadgold v. Willard, 81 
Or. 658, 160 P 803; Vrablec v. Ko- 
ecurek, (Tex. Civ. , A.) 199 .SW> 876; 
Robbins v. Duggins, 61 Utah 542, 
216 P 232. (7) Adverse claim or title 
of defendant. Wenban v. Hewlett, 
N9S7 Caley GOs. 1220. bP C28) -alimpire 
Ranch, ete., Co. v. Bender, 49 Colo. 
522, 113 P 494. (8) Possession by de- 


fendant. Cole v. Ralph, 252, U.S. 
286, 40 SCt 321, 64 L. ed. 567 [rev 
249 Fed. 81, 161 CCA 133]; Heber- 


ling v. Day, 59 Cal. A. 13, 209 PB 908. 
(9) Value. Pettit v. Forsyth, 15 Cal. 
A. 149, 113 2-892; Petri v.’Doughty, 
75 Colo. 551, 227 P 388; Lampman v. 
Lamping, 70 Colo. 167, 199 P 418. 
(10) Application of rule in particu- 
lar actions see Cancellation of In- 
struments § 177; Libel and Slander 
§ 412.. 

{[b] Profert and oyer.—(1) Fail- 
ure to make profert is cured by de- 
fendant’s craving oyer and setting 
out the instrument in his demurrer. 
Degraffinreid Vv. Mays, 6 Yerg. 
(Tenn.) 465. (2) An omission to aver 
a consideration is cured by defend- 
ant’s craving oyer and thus spread- 
ing on the record a writing which 
purports a consideration. Hdwards 
v. Wiester, 2 A. K. Marsh. (Ky.) 382. 
(3) And a misstatement in the decla- 
ration of the true meaning of a deed 
is cured by setting it out on oyer and 


pleading non est factum. Wood v. 
Harris, 12 Mo. 74. 
[ce] Confession and avoidance.— 


An answer in the nature of a plea of 
confession and avoidance may, as to 
the facts admitted thereby, aid the 
complaint. Meer v. Cerati, 58.Cal. A. 
497, 200 P 501. 

{d] Effect of such allegation or 
admission is to: (1) Render the de- 
fect in the petition or complaint im- 
material and unimportant. Rice v. 
Henderson-Boyd Lumber Co., 197 Ala. 
579, 73 S 70; Williams v. Bullock 
Tractor Co., 186.Cal. 32, 198 P 780; 
American Nat. 


(Tex Cive 2 A>): 4250 SW 2/79; 
Obviate an objection thereto. Mc- 
Cormick Harvesting Cnet so. avs 


Blair, 181 Mo. A. 593, 164 SW _ 656; 


Reese v. Fidelity, etc., Co., 93 Misc. 
31, 156 NYS 408. (3) Render the pe- 
tition or complaint sufficient as 


against the objection. Scott v. How- 
ell, 24 Colo. A. 155, 132 P1144; Preiss 
y. St. Louis County, 231 Mo. 332, 132 
SW 682; Frazer v. Myers, 95 Nebr. 
194, 145 NW 357; Keane v. Portland, 
115 Or. 1,235 P 677. (4) Allow the 
court to treat the curative allegation 
as if incorporated in the petition or 
complaint. Allison v. Cemetery Care- 
taking Co., 283 Mo. 424, 223 SW 41; 
Hurley v. Great Falls Baseball As- 
Socsy Do) Mont.-20, 195 PR .659. . (5) 
Effect as precluding assignment of 
error based upon defect see Appeal 
and Error § 2612. 
44. Chesapeake, Inte we OXa', 


etc., Vv. 


Riverside } 


Bank v. Haggerton, 
(2). 


45. Vickery v. New London 
Northern R. Co., 87 Conn. 634, 89 A 
277; Breeding v. Napier, (Ky.) 18 SW 
(2a) 872; Nickell v. Bradshaw, 94 
Or. 580, 183 P 12. 

46. Kent, ete, Paint Co. v. Adtna 
Ins. Co., 165 Mo. A. 30, 146 SW 78. - 

[a] Reply denying only allega- 
tions of new matter (1) contained 
in the answer does not deny an al- 
legation in the answer which supplies 
an allegation omitted from the peti- 
tion (Kent, etce., Paint Co. v. Avtna 
Ins. Co., 165 Mo. A. 30, 146 SW 78), 
(2) as ‘“néw matter” includes only 
facts which avoid the action and 
which plaintiff is not bound to prove 
in the first instance in support of it 
(see supra § 355 et seq). 

[b] Code provision that allega- 
tions in the answer shall be deemed 
controverted by plaintiff applies only 
to facts inconsistent with the allega- 
tions of the complaint and not to al- 
legations which aid defects in the 
complaint. Erwin v. Shaffer, 9 Oh. 
St. 43, 72 AmD 613. 

47. Michaelian v. Elba Land Co., 
76 Cal. A. 541, 245 P 476. 

48. U.S.—Norfolk, etce., Tract. Co. 
v. Miller, 174 Fed. 607, 98 CCA 453. 

Cal.—California Nat. Supply Co. v. 
O’Brien, 51 Cal. A. 606, 197 P 414; 
Lamus v. Engwicht, 39 Cal. A. 523, 
17:9 P4353 

Ga.—Jones v. Harris, 151 Ga. 129, 
106 SE 555. 

Mo.—Spindle v. Hyde, 247 Mo. 32, 
152 SW 19; Amerland v. Amerland, 
188 Mo. A. 50, 173 SW 104; Coulter 
Miog se 124 Mo. A. 149, 100 SW 

Mont.—Elijah v. Wright, 52 Mont. 
438, 158 P 475. 

N. M.—La Mesa Community Ditch 
Na _ peelzoelers EOIN VE peli gy ss Oe 
105 


Tex.—Wittliff v. Pierce, (Civ. A.) 
291 SW 916; Moore v. Jones, (Civ. 
A.) 278 SW 326. 

Utah.—Chesney v. Chesney, 33 
Utah 503, 94 P 989, 14 AnnCas 835. 

{a] Inferential. statements in an- 
swer do not aid a defective com- 


plaint. Parker v. Hamilton, 13 Ky. 
Op. 295. : ° 
49. Overturff v. Carroll, 109 Or, 


326, 219 P 1081. 


50. Missouri, etc., R. Co. v. Ken- 
non, (Tex. Civ. A.) 164 SW 867. 
61. Geros v. Harries, 65 Utah 227, 


236. P 220; 39 AUR, 1297. 

52. Ahrens-Rich Auto Co. v. Beck, 
étc., Iron Co., 212 Ala. 530, 103 S 556; 
euuaine v. Gray, 4 Stew. & P. (Ala.) 


Answer to merits as mee constitut- 
ing waiver see supra § 1 

53. Tooker v. en Bis ao IN As 
pe Scofield v. Whitelegge, AQIN Yo. 
59 


54. Ala.—Feibelman v. Manches- 
or KF. Assur. Co., 108 Ala. 180, 19 S 
ight Gaines v. Summers, 39 Ark. 

Cal.—Noakes v. Los Angeles, 179 
Cal. 38, 175 P 409; Perkins v, Blauth, 


® 


by a plea or answer which tenders an issue as to the 
fact by specifically denying it, averring its nonexist- 
ence or alleging the opposite or converse thereof,°* 
and a reply or replication which joins issue by deny- 


163 Cal..782, 127 P 50; Flinn v. Ferry, 
127 Cal. 648, 60 P 434; Vance v. An- 
derson, 113 Cal. 532, 45 P 816; Zim- 
merman v. Continental L. Ins. Co., 
(A.) 279 P 464; Alpha Hardware, etc.,’ 
Co. v. Ruby Mines Co., (A.) 275 P 
984; Cavanagh v. Shaver, 56 Cal. A. 
758, 207 P 275; Bledsoe v. Stuckey, 
47 Cal. A. 95, 190 P 217; Moody v. 
Pacific Surety Co., 41 Cal. A. 287, 182 
P 802; Alden v. Mayfield, 33 Cal. A. 
724, 166 P 382; Beggs v. Smith, 26 
Cal. A. 532, 147 Brown v. 
Ratliff, 21 Cale 
Merryman Wie Kirby, 3 
169 P 635; Nilson v. Oakland Tract. 
Co., 10 Cal. A. 103, 101 P 413. --Con- 
tra Vanalstine v. Whelan, 135 Cal. 
232, 67 P.125; Windsor v. Miner, 124 
Cal. 492, 57 P 386. 

Colo.—De La Vergne vy. Globe Print- 
ing. Co. 27" Colo.7 A; | 3087°148 _ P9235 
Cowell v. South Denver Real Est. Co., 
16 Colo. A. 108, 63 P 991. 

Ill.— Gray v. North America Mut. 
Union, 249 Ill. A. 74. 
mee .—Cotes v. Davenport, 9 Iowa 

Kan.—D. M. Ferry vee v. Ballinger, 
8 Kan. A. 756, 60 P 82 

Ky, “Jackson Bd. re Education v. 
Caudill, 228 Ky. 652,15 SW (2d) 452; 
Bowling Green v. Knight, 216 Ky. 
838, 288 SW 741; Commonwealth L. 
Ins. Co. v. Burnett, 214 Ky. 156, 282 
SW 1072; Whitaker v. Davidson, 209 
Ky. 698, 273 SW 485; Lobaco Co. v. 
Chaffin, 198 Ky. 225, 235 SW _ 993; 
Smith v. John A. Black Nat. Bank, 
179 Ky. 88, 200 SW 44; Mason, etc., 
Cosy. Feltner, 166 Ky. 254, 179 SW 
222; Interstate Coal Co. v. Trivett, 
155 Ky. 795, 160 SW 731; Yellow Pop- 
lar Lumber Co. v. Ford, 141 Ky. 5, 
131 SW 1010; U.S. Fidelity, etc., Co. 
v. Columbus Baptist Church, 102 SW 
325, 31 KyL 520; Continental Casual- 
ty Co. v.. Hunt, 90 SW 1056, 28 KyL 
1006; Taylor v. Webber, 88 SW 567, 
26 Kyl 1199; James v. ‘Ames, 82 Sw 
229, 26 KyL 498; Wilson v. Alpine 
Coal Co., 118 Ky. 463, 81 SW 278, 26 
KyL 337: Dearing vy. Moran, 78 ‘SW 
Ph iy Pea) KyL 1545; Evans v. Mays- 
ville, “OUC ieee OO i7 Sw 708, 25 yu 
1258; Wilhoit v. Musselman, 12 SW 
1112, 24 KyL 2011; Ware Vv. Long, 
69 Sw 79%, (24 KyL 696; Main v. 
Ray, 57 Sw 7, 22 KyL 250; Farm- 
ers’, etc., Bank vy. Maryland Fidelity, 
etc., Co., 108 Ky. 384, 56 SW 671, 22 
KyL 22; Samuels vy. Simmons, 44°SW 
395, 19 KyL 1686; Ford v. Harris, 
102) Ky. 169, 43 ‘Sw 199, LOe Kye 
1236; Chesapeake, ete, -R: 2 Cosine 
Thieman, 96 Ky. 507, '29 SW 357, 16 
KyL 611; Louisville, ete., R. Co. v. 
Lawson, ’88 Ky. 496," Th. (S'WosS1a, Mel 
KyL 38; Brice v. Louisville, etc., R: 
Comng SW 288, 10 KyL 526; Dean v. 
Dean, 1 SW 811, 8 KyL 419; "Worthley 
v.. Hammond, 13 Bush 510; Callahan 


v. Harris, 13 Ky. Op. 380; Hickman 
v. Sewell, 11 Ky. Op. 153. 
Minn.—Ritchie v. BHge, 58 Minn. 


291, 59 NW 1020. 

Mo.—Richards vy. Johnson, 261 SW 
53; Lee 'v. Missouri: Pac: R:, Coy 1195 
Mo. 400, 92 SW 614; Powell v. Sher- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


309, 14 SW 869; 


‘Union, 249 Il. 


§§ 1275-1277] 


ing the allegations contained in the plea or answer.*® 
However, an omission in the petition or declaration is 
not cured by a general denial, the general issue, or 
other general traverse,°® or by specific denials only 
of the allegations made in plaintiff’s 
where a full and complete allegation in the complaint 
is denied in the answer, the rule that incomplete and 
defective averments in a complaint may be cured by 
admissions or averments in the answer®® cannot be 
applied so as to convert the allegation into a differ- 


ent one.®°® 


[§ 1276] (c) Defects or Omissions in Defendant’s 
Pleading. In a majority of jurisdictions a plea, an- 
swer, or other pleading of defendant may be aided 
by the petition or complaint®® or by a subsequent 
pleading of an adverse party,®t such as a reply®? or 
an answer to a counterclaim, cross petition, or cross 
complaint ;°* but of course a particular reply may not 
be sufficient to cure the insufficiency of an answer ;°* 
and in some jurisdictions it is held that a necessary 


wood, 162 Mo. 605, 63 SW 485; Fisher 
v. Central Lead Co., 156 Mo. 479, 56 
SW 1107; Allen v. Chouteau, 102 Mo. 
Wagner v. Missouri 
Pac. R. Co., 97 Mo. 512, 10 SW 486, 3 


LRA 156; Stephens v. Frampton, 29 
Mo. 263; Mcintyre v. Federal L. Ins. 
Co., 142°-Mo.. A. 256, 126. SW: 227; 


ne v. Phoenix Ins. Co., 49 Mo. 
A. . 

Mont.—Lynch vy. Bechtel, 19 Mont. 
548, 48 P 1112; Hamilton v. Great 
Falls St. R. Co., 17 Mont. 334,42 P 
860, 438 P 713. 

N. C.—Whitley v. Southern R. Co., 
119 N. C. 724, 25 SE 1018; Knowles 
vy. Norfolk Southern R. Conc lO2) INE Ce 
59, 9 SE. % 

Oh. —Putnam v. Paulding ‘County, 
102 Oh. St. 45, 130 NE 165; Cleve- 
land, ete., R. Co. v. Tehan, 4 Oh. Cir. 
Ct. N.'S1145,. 26 Oh» -Ciry Ct: 45,7: 

Okl.—Shaffer v. Govreau, 36 Okl. 
267, 128 P 507. 

Or.—Easton v. Quackenbush, 86 Or. 
374, 168 P 631; Catlin v. Jones, 48 Or. 
158, 85 P 515. 

Tenn.—Bruce v. Beall, 100 Tenn. 
573, 47 SW 204. 

Tex.—Reisenberg v. Hankins, (Civ. 
A.) 258 SW 904; International, etce., 


R. Co. v. Sein, 11 Tex. Civ. A. 386, 33 
Sw 558 Contra Kansas City, etc., 
ae Co. v. Weaver, (Civ. A.) 191 SW 
591. 


Wash.—Cunningham vy. Mitchell, 
126 Wash. 294, 218 P 386. 

Sowers v. King, 231 P 411., 

B. C.—Cook v. Newport Timber Co., 
LSB. C624. 

[a] For example (1) if a com- 
plaint is defective in not alleging non- 
payment, or in insufficiently alleging 
it, an allegation of payment contained 
in the answer cures the _ defect. 
Moody v. Pacific Surety Co., 41 Cal. 
A. 287, 182 P 802; Lugiani v. Landau 
Economie Syphon Co., 38 Cal. A. 146, 
175 P 648; Marshall v. Popert, 28 
CalvAooL be F247 7156°P) 88iler 2) 
Also, if allegations of fraud in the 
petition are too general or not suffi- 
ciently specific, the petition is aided 
by an answer specifically denying any 
fraud. Tarbell v. Tarbell, 48 Colo. 71, 
108 P 976; Reisenberg v. Hankins, 
(Tex. Civ. A.) 258-SW 904. 

55. Colo.—De La Vergne v. Globe 
tga Co.:, 27 “Coles “AL 308) 148 °P 


Ill.—Gray v. Ree America Mut. 
A. 74. 

Ky.—Bowling Green v. Knight, 216 
Ky. 838, 288 SW 741; Interstate Coal 
por v. Trivett,,155 Ky. 795, 160 SW 

Oh.—Putnam v. Paulding County, 
102 Oh. St. 45, 130 NE 165. 

Or.—Easton v. Quackenbush, 86 Or. 
374, 378, 168 P 631; Catlin v. Jones, 
48 Or. 158, 85 P 515. 

“Where an essential fact has been 
omitted from the complaint an issue 
as to such fact made by the answer 


| Wheat. 246, 6 L. ed. 


PLEADING 


pleading ;°? and 
Objection.®® 


and reply cures the defect in the com- 
plaint.” Easton v. Quackenbush, su- 


Hartnett v. Boston Store, 185 
Tih Ao 332 faff 265 Fi) 331; 106, NE 
pats LRA1915C 460]; Louisville, etc., 

Co o. v. Armstrong, 127 Ky. 367, 105 
ow 473, 32 KyL 252;. Showen v. Met- 
ropolitan St. R. Co., 164 Mo. A. 41, 
148 SW 185. 

57. Nye v. Bill Nye Min. Co., 42 
Or 560; 72 1043. 

See supra § 1274. 
White v.-Shipley, 48 Utah 496, 
160 P 441. 

60. . Kky.—Central State Hospital 
v. O'Donnell, 199 Ky 708,—251 SW 
961; Feland v. Goode, 3 Ky. Op. 159. 

Mo.—Wycoff v. Epworth Hotel 
Constr., ete., Co., 146 Mo. A. 554, 125 
SW 550. 

Nebr.—Snyder v. Collier, 85 .Nebr. 
bar 123 NW 1028, 133 AmSR 682. 

D.—Jacobsen v. Forbragd, 42 N. 
D. sh Tid NW 624 

Or._-Hamilton v. North Pac. SS. 
Cor, 84 Or, 71,4647. 59. 

Tex.—Barnes v. Patrick, 105 Tex. 
146, 146 SW 154 [rev (Civ. A.) 143 
SW 978]; Biggs v. Doak, (Civ. A.) 
260 SW 882 [overr second motion for 
reh (Civ. A.) 259 SW 665]; Childress 
v. Robinson, (Civ. A.) 161 SW 78; 
Lowmiller v. Heasley, (Civ. A.) 143 
SW 947. 

Clie ue Ss. y- Morris, 10 

314. 

Ky.—Mitchell v. Ashby, 78 Ky. 254; 
peel v. Reeves, 76 SW 395, 25 KyL 

Mass.—Keay v. Goodwin, 16 Mass. 
1; Jenkins v. Stanley, 10 Mass. 226. 

N. C.—Gaskins v. Davis, 115 N. C. 
pe 20 SE 188, 44 AmSR 439, 25 LRA 


Wash.—Cerf v. Wallace, 14 Wash. 
249, 44 P 264. 
New York L. Ins. Co. v. Rees, 
(2d) 781; Grasswich v. Miller, 
82 Mont. 364, 267 P 299; Snyder v. 
Collier, 85 Nebr. 552, 123 NW 1023, 
133 AmSR 682; American Nat. Bank 
v. Kerley, 109 Or. 155, 220 P 116, 32 
ALR 262. See Dittmeier v. Laughlin, 
(Mo. A.) 253 SW 777 (admission by 
plaintiff in open court of certain mat- 
ters, and that his reply should be 
construed as admitting such mat- 


ters). 

63. Abner Doble Co. v. McDonald, 
145 Cal. 641, 79 P 369; Sly v. Abbott, 
89 Cal. A. 209, 264 -P 507; Rocky 
Mountain Fuel Co. v. George N. Spar- 
ling: Coal,'Co., 26; Colo. A. 260,;143 \P 
815; Rosebud Min., etc., Co. v. Hughes, 
21 Colo. A. 247, 121 P-674; Wright v. 
Hooker, 55 Tex. Civ. A. 47, 118 SW 
765; Wyoming Cent. Irr. Co. v. La- 
porte, 26 Wyo. 249, 182 P 485. 

64. Mowbray, ete., Co. v. Kelley, 
170 Ky. 271, 185 SW 11380. 

65. Cobb v. Burford, 121 Kan. 199, 
246 P 1009. 

66. Harmless error in overruling 
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allegation of fact omitted from a cross petition of 
one defendant is not supplied by an allegation, con- 
tained in the answer of another defendant to the 
cross petition, that the fact does not exist.%* 

[§ 1277] (5) As Affected by Time and Mode of 
The doctrine of aider by subsequent 
pleading is commonly applied when the objection to 
the sufficiency of a pleading is made at the trial®’ or 
after verdict®* or judgment;°® and even where the 
objection is raised by demurrer, the doctrine may 
ordinarily be applied as to pleadings on file at the 
time the demurrer is considered;?° but on demurrer 
defects in the pleading attacked thereby cannot be 
held to be cured by another pleading which, although 
filed at the same time as the demurrer, is before the 
court. only in the event that the pleading attacked 
withstands the test of the demurrer.’+ 
some cases that on demurrer ore tenus a pleading 
must stand or fall by its own 
not be aided by allegations or admissions in the 


It is held in 


averments,‘* and can- 


demurrer see Appeal and Error § 2909. 
67. Davidson v. White Plains, 197 
N. Y. 266, 90 NE 825; Lajam v. Abra- 
ham Sahdala, ete., Corp., 184 App. Div. 
490, 171 NYS 611; Cragin v. O’Con- 
nell, 50 App. Div. 339, 68 NYS 1071 
{aff 169 N. Y. 573 mem, 61 NE 1128 
mem]; Houston Transp. Co. v. Paine, 
(Tex. Civ. A.) 193 SW 188. See Green 
v. Des Garets, 210 N. Y..79, 103 NE 
964 (recognizing that the answer 
must be considered on a motion to 
dismiss the complaint at the trial, but 
holding that, in the particular case, 
the answer does not aid or add: to the 
allegations of the complaint). 

68. Elliot v. Stuart, 15 Me. 160; 
Mayhew v. Illinois Mut. Life, 217 Mo. 
A. 429, 266 SW 1001; Milward v. Wa- 
bash R. Co., 207 Mo. A. 345, 282 SW 
226; Krum vy. Jones, 25.Mo. Ai: 71; 
Winn v. Taylor, 98 Or. 556, 190 P 342, 
194 P 857; Arkansas Fertilizer Co. v. 
Serr Nat. Bank, 104 Tex. 187, 135 SW 
asad. 

Cure of defects or omissions by ver- 
dict generally see infra §§ 1280-1300. 

69. Daggett v. Gray, 110 Cal. 169, 
42 P 568; Oles v. Kahn, 81 Cal. A. 76, 
253 P 158; Whitewater Mercantile 
Co. +v.¢ Devore, 130. Moi. A. 5339,,, 109 
SW 808; Chesney v. Chesney, 33 Utah 
503, 94 P 989, 14 AnnCas 835. 

{a] Consideration of pleadings of 
defendant.—‘‘It is well settled that 
in passing upon the sufficiency of 
the plaintiff's petition to sustain a 
particular judgment . . the plead- 
ings of the defendant may also be 
taken into consideration.’”’ Lennox v. 
Texas Farm Bureau Cotton Assoc., 
(Tex. Civ. A.) 16 SW (2d) 418, 418. 

70. Lane vy. Alexander, 168 Ark. 
700, 271 SW 710; Tucker v. Wadlow,,. 
(Mo.) 184 Sw 69; Davies v. Texas 
Hmployers’ Ins. Agsoc., (Tex. Commn. 
A.) 16 SW (2d) 524; Hoffman v. Mag- 
nolia Petroleum Co., (Tex. Commun. 
A.) 273 SW 828 [rev (Civ. A.) 260 SW 
950]; Wyatt v. White, (Tex. Commun. 
A.) 228 SW 154 [aff (Civ. A.) 207 SW 
679]; Wolf v. Wolf. (Tex. Civ. <A.) 
269 S 488; Wilson v. Duncan, (Tex. 
Cive A.) 269>SW+\239391 Chapman Pv. 
Mooney, (Tex. Civ. A.) 257 SW 1106; 
Saeeeiey Camp. W. O. W.. v. Hub- 

bard, (Tex. Civ. A.) 248 SW 732; Sov- 


ereign Camp W. O. W.. v. Cooper, 
(Tex. Civ. A.) 208 SW 550. 
{a] Demurrer carried back to pri- 


or pleading.—The doctrine is applica- 
ble where a demurrer to a pleading is 
sought to be carried back to a prior 
pleading bad in substance; in such 
case the defect may be cured by a 
subsequent allegation’ or admission 
and the prior pleading rendered suffi- 
cient as against the demurrer. Wat- 
kins v. Kirby, 74 N. J. L. 34, 64 A 979; 
hehehe v. Trotter, 6 Misc. res 26 NYS 


71. Metropolitan L. Ins. Co. v. 
Rolph, 184 Cal. 557, 194 P 1005. 
72. See cases infra note 73. 
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pleadings of the adverse party;** but in other cases 
it is held that the complaint and reply will be con- 
sidered together?* and curative matter in the reply 
will be accorded effect’? where defendant at the trial 
interposes an objection to the introduction of any 
evidence, in the nature of a demurrer ore tenus, on 
the ground that the complaint is insufficient. 
both parties make motions for judgment on the plead- 
ings, they are bound by the record as it exists when 
the motions are heard,’® irrespective of. an amend- 
ment of one pleading after the disposition of the mo- 
tions ;7"7 and it is stated in some eases that on motion 
of defendant for judgment on the pleadings allega- 
tions of the answer cannot be used in aid of the com- 


plaint.*§ 


73. Wisconsin Lakes Ice, etc., Co. 
v. Pike, ete:, Ice Co.; 115 Wis. 377, 91 
NW 988; Doud v. Wisconsin, etc., R. 
ee 65 Wis. 108, 25 NW 533, 56 AmR 

0. 

74. Cleveland v. Bateman, 21 N. M. 
675, 158 P 648, AnnCasi918H 1011. 

75. Cleveland v. Bateman, supra. 

76. Depauw Univ. v. Ankeny, 97 
Wash. 451, 166 P 1148. 


77. Depauw Univ. v. Ankeny, su- 
pra. 
78. Drake v. Hodgson, 207 App. 


Div. 783, 202 NYS 813 [mod 118 Misc. 

503, 194 NYS 874] (holding, however, 

that the complaint was sufficient). 
79. Admission of evidence with- 

out objection: 

AS waiver see supra §§ 1244, 1248. 

Effect of, upon recovery see supra § 

Doyle v. Miles, 


12:27. 
74 Colo. 182, 
219 P 1068. 


80. 

Pleading may be held suffi- 
when considered in connection 
with evidence to which no objection 
has been made. Southern R. Co. v. 
Smith, 273 CAla 69755 2S) 913 i(evic 
dence at former trial); Morris v. St. 
Bernard Cypress Co., 140 La. 511, 73 
S 345; Fellman y, Boston Mercantile 
Fire, ete., Co., 8 La. A. (Orleans) 103; 
Kohler, etc., Co. v. Savage, 86 Or. 
Goome tol loo. 

Aider of bill by evidence see Equi- 


ty § 459. 
81. Taglialavore v. Caernarvon 
Drains Dish, 153) Wat* 8lt,> 96S, 665; 


Blodgett Constr. Co. v. Caddo Levee 
Dist.; 153 a./623; 96°S 281; Johnson 
v. New Orleans Great Northern R. 
Co., 141 La. 807, 75 S 731; Masicot v. 
New Orleans R., ete., Co., 141 La. 
622, 75 S 490; Houston River Canal 
Co. ave “Reid, «127 a. 630,538.48) 3887; 
Wells v. Blackman, 121 La. 394, 46 S 
437; Standard Distilling Co. v. Aron- 
son, 9 La. A. (Orleans) 323 [decree 
set aside on other grounds 10 La. A. 
\ (Orleans) 15]; Morse v. Oates, (La. 
AS) E23, S) 4393) “Jackson iv. Youne. 6 
La. A. 854; Purser v. Hyams Coal Co., 
6 La. A. 687; Frierson v. Shreveport 
Grocery Co.. 3 La. A. 44; Smith v. 
oe 63 Tex. Civ. A. 416, 133 SW 
73 


ta] Issues.—(1) A matter not 
pleaded, or not pleaded specially, may 
be, put in issue by evidence (Cawthon 
VeewJones,. 216 Adlai 260, 1139S 231)0 ¢2)) 


introduced without objection (Con- 
tinental Auto Ins. Assoc. v. Tray- 
wick, 211 Ala. 659, 101 S 614; Moeller 


v. Packard, 86 Cal. A. 459, 261 P 315). 
(3) In such case the issues are en- 
larged (Howard Nat. Bank v. Wilson, 
96 Vt. 438, 120 A 889), (4) and become 
as broad as the evidence (Gold Ridge 
Min., etc., Co. v. Rice, 77 Wash. 384, 
137 P 1001). (5) In one case it was 
stated that issues made by the plead- 
ings cannot be enlarged by the in- 
troduction of evidence, but the court 
was dealing with the propriety of 
the action of the trial court in ex- 
cluding evidence of matters not al- 
leged. Gary v. Averill, (Mo.) 12 SW 
(2d) 747. (6) In another case it was 
held that, notwithstanding the join- 
der of issue upon a paragraph of an 


eS en es Lee nL eae, ee he NN eRe uN ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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proof.s 
Where 


[§§ 1277-1278 4 


[§ 1278] 3. By Evidence.?® The admission of evi- 
dence without objection may aid*® and enlarge*? the 
pleadings, cure defects** or supply omissions** there- 
in, and render it proper for the trial court to treat 
the pleadings as if amended so as to conform to the 
In order that the admission of evidence 
without objection may have this effect, however, the 
pleadings must be capable of being rendered suffi- 
cient by amendment.*® 
received without objection®® and not be admissible 
for other purposes or on other issues.*7 
thorities hold that the proof of material facts which 
are entirely omitted from a pleading may supply or 
cure such omission,®’ at least where the facts omit- 


Also, the evidence must be 


Some au- 


ted go to the amount of the recovery merely and not 


answer not stating a good defense, 
and full proof by uncontradicted evi- 
dence of the material averments of 
the paragraph, the issue was an im- 
material one and it was the duty of 
the trial court to aistee are it. Allyn 
v. ought 108 Ind. 327, 9 NE 279. 

eR 1B S.— Preiss v. Zitt, 148 Fed. 
617, 78 GCA ‘56. 

Cal.—Bridges Ver Prices: CA) satiouue, 
72; Morris v. Sierra, etc., Power. Co., 
57 Cal. A. 281, 207 P 252; Redding v. 
Dozier, +56: Cale “Al 590) 206.2 4653 
Meer v. Cerati, 53 Cal: A. 497, 200 P 
501; Guidera v. Lapiana, 52 Cal. A. 
460, 199 P 557; Boyle v. Coast Impr. 
COnr2T Calman (L4e tbl Pr 2b Dow lve 
Oroville, 22 Cal. A. 215, 134 P 197. 

Colo.—Hicks ‘-v. Cramer, 277 P 299: 

Hawaii.—Notley v. Notley, 23 Ha- 
waii 724. 

Ind.—Chicago, ete., R. Co. v. Meur- 
er, 187 Ind. 405, 119 NE 714. 


Ky.—Louisville, ete., R. Co. v. Lew- 


is, 211 Ky. 830, 278 SW 1438. 
La.—Kibilich v. Rouseo, 157 La. 
936, 103-S 269. 


Mo.—Garbee v. St. Louis-San Fran- 
CiScOn, RY. (Cos, 2205 Mo, “Alo 1245,.7290 
SW _ 655. 

Philippine.—Valmilero Vv. 
Chang Seng, 33 Philippine 84; Del 
Val v. Del Val, 29 Philippine 534; 
Hermanos yv. Yap Tico, 24 Philippine 
504. : 
Wash.—Wenatchee Dist. Co-op. As- 
soc. v, Thompson, 135 Wash. 91, 237 
P 19; Jensen v. Kohler, 93 Wash. 8, 
159 P-978; Wheatman v. Kane, 55 
Wash: 226, 104 P 258; Reynolds v. 
Dickson, 48 Wash. 407, 93 P 910. 

Presumption on appeal as to cure 
by evidence see Appeal and BHrror § 


Kong 


2676. 

83. St. Louis, etc., R. Co Hutch- 
inson, 101 Ark. 424, 142 Sw. 527 Phil- 
lips’ *vi. Bast St. Louis, ete., R. Co. 


Bailey VN. arry; 
Mfe. Co. L59°OKL. 152,058 Pv b8l1y St: 
Louis-San Francisco R. Co. v. Sim- 
mons, 116 Okl, 126, 242 P 151; Lamb 
v. Ulrich, 94 Okl. 240, 221 P 741; Black 
y. Thompson, 110 Wash. 379, 188 P 


[a] Effect.—(1) In such case, the 
omission is not fatal (lL. B. Menefee 
Lumber Co. v. McDonald, 122 Or. 579, 
260 P Mee. (2) anda contention based 
thereon is without merit (Nissen y. 
Waterloo First Nat. Bank, 267 Fed. 
689; Di Franco v. West Boston Gas 
Co., 262 Mass. 387, 160 NE 326). 

[b] Evidence unobjected to takes 
place of pleading.—Thiberge Printing 
Co. v. Drumm, 5 Ida. A. 550. 

84. Ark.—Knight v. Missouri Pac. 
RruConr 69 VAriC. oO 12. Dao VV OLS 
Morning Star Min. Co. v. Bennett, 164 
Ark, 244, 261 SW 639; Bennett v. Sny- 
der, 147 Ark. 206, 227 SW 402; Kan- 
sas City Southern R. Co. v. Rogers, 
146 Ark. 232, 225 SW 640; Kahn v. 
Metz, “88 Ark. 363, 114 SW 911; St. 
Louis, ete., R. Co. v. Holmes, 88 Ark 
181, 114 SW 221; Wrought Iron Range 
Co. v. Young, 85 Ark. 217, 107 Sw 
674. See Motor Wheel Corp. v. Childs, 
153 Ark. 178, 240 SW 417 (the intro- 
duction without objection of evidence 
varying from the pleadings consti- 


tutes an election to treat the plead- 
ings as amended, so as to conform to 
the proof). 

Ind.—Allen v. Hollingshead, 155 
Ind... 178). .57.NE. 917. 

Kan.—Blex v. Flack, 121 Kan. 431, 
247 P 640. And see Beachy v. Jones, 
108 Kan. 236, 195 P 184 (pleading 
should be considered as if it had been 
amended or as if the issues had been 
enlarged by consent of the parties); 
Custer v. Royse, 104 Kan. 339, 179 P 
353 (where certain elements of dam- 
age are perhaps not sufficiently plead- 
ed, but extensive evidence bearing 
thereon has been introduced without 
timely objection, the pleadings should 
be construed either as broad enough 
to include such elements or as hav- 
ing been informally amended to con- 
form to the evidence). 

La.—Labarthe v. Mazzei, 2 La. A. 
(Orleans) 367. 

Mo.—Mitchell v. Smith, (A.) 14 SW 
(2d) 46; Reidle v. Scott, (A.) 296 SW 
262; Missouri State Highway Commn. 
Vv. Coopers Constr. Serv, Co., 220 Mo. 
A. 401, 286 SW 736; Treece State 
Bank v. Wade, (A.) 283 SW 714. 

Mont.—Dahlberg v. Lannen, 274 P 
151; Davis v. Claxton, 82 Mont. 574, 
268 P 787; Parsons v. Rice, 81 Mont. 
509, 264 P 396; Robinson v. F.-W. 
Woolworth Co., 80 Mont. 431, 261 P 
253; Blackwelder v. Fergus Motor 
Co., 80 Mont. 374, 260-P 734; Lack- 
man v. Simpson, 46 Mont. 518, 129 P 
o . 

N. Y.—Pomerantz v. Polonsky, 103 
Mises 246, 0170 IN YS) 43s 

Okl. —Crewson v. Commercial Inv. 
Trust, 120 Okl. 79, 250 P 521; Whit= 
aker v. Bruner, 71 Okl. 49, 175 PB 238. 

Wash.—Elliott v. Foster, 145 Wash. 
247, 259 P 716; Meyer v. Trantum, 
135 Wash. 449, 237 P 1006; Strang v. 
Person, 108 Wash. 503, 185 P 944; 
pene Vv. Gould, 99 Wash. 204, 169 Pp 

[a] Rule applies where amend- 
ment is permissible.—Labarthe  v. 
Mazzei, 2 La. A. (Orleans) 367; Fal- 
lon v. Lawler, 102 N. Y. 228, 6 NH 
392; “Tisdale Vv. Morgan, 7 Hun (N. 
Y.) 583; Kennedy v. Crandell, 3 Lans. 
(N. Y.) 1; Westland Pub. Co. v. Royal, 
36 Wash. 399, -78-P 1096; Murray v. 
Meade, 5 Wash. 693; 32 P 780. 

Ai appeal see Appeal. and Error § 


Beamer v. Bean, 57: Mich. 1, 


86. Calumet Baking Powder Co. v. 


Fazende, 3 La, A. (Orleans) 282; Ja- 
cobberger vy. Multnomah County 
School Dist. No. 1, 114 Or. 575, 235 P 


277; Armstrong v. Spokane Interna- 
tional R. Co., 101 Wash. 525, 172 P 
578, LRAI91SE 460. 

87. National Surety Co. v. 
City Land, etc., Co., 63 Colo. 105, 164 
PoT226 Cunningham v. Penn Mut. L. 
Ins. Co., 152 La. 1028, 95 S 110; Den-= 
sas Delta Land Co. v. Fe erguson, 128 
La. 171, 54 S 708; Schroder v. Life 
Ins: Co.,.9 Wa. A. (Orleans) 317; Tem- 
pleman Bros. Lumber Co., Ine. v. Sin- 
not, 9 La. A. (Orleans) 305; Bell v. 
Fox, 138 App. Div:.569, 123 NYS 310. 

88. HawaiimHawaii County v. 


Queen 


& 


aKanw oc Us £21639); 
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to the right to reeover;®® but other authorities ar- 


rive at the opposite conclusion.®° 


sumed by a party in a pleading eannot be changed by 
evidence introduced without objection.®+ 
[§ 1279] 4. By Trial Generally.°? 


omission in a pleading may be cured 
upon the merits®* or by a trial of the 
consistent with the sufficiency of 


‘Also, a lack of issue arising from the failure to file 
a replication may be cured by a trial of the case by 
A misjoinder of causes of action may be 
corrected by subsequent rulings of the court on the 
admission of evidence and in its charge to the jury;°° 
.and it seems that an instruction requiring proof of 


consent.?> 


an essential element omitted from 


PLEADING 


The position as- 


A defect or 
by going to trial 
ease on a theory 
the pleading.®* 


the declaration 


cures the defect in the declaration.9* 


‘Purdy, 22 Hawaii 272, 287 [quot Cyc]. 


Ind.—Citizens’ Gas, CLC PCO; AV: 
Warden, (A.) 151 NE 433 {den reh 
(A) 149 NE 565]. 

Kan.—Baden vy. Bertenshaw, 68 
Long-Bell Lumber 
Co. v. Webb, 7 Kan. A. 406, 52 P 64. 

La.—State Nat. Bank y. Clark, 115 
La. 691, 39 S 844; Bell v. Globe Lum- 
ber Co., 107 La. 725, 31 S 994; Bryan 
v. Moore, 11 Mart. 26, 13 AmD 347. 

N. Y.—Lounsbury v. Purdy, 18 N. 
Y. 515; Johnson v.. Roach, 83 App. 
Div. 351, 82 NYS 203; Ginsburg v. 
Von Seggern, 59 App. Div. 595, 69 
NYS 758 [aff 172 N. Y. 662 mem, 65 
NE 1116 mem]; Meyer v. Fiegel, 30 
N-*Y. Super. 9122, 34 °HowPr 434; 
Wright v. Deering, 2 Misc. 296, 21 
NYS 929. 

Okl.—Ryndak vy. Stawell 13> (OK 
Tos 6 EEO! 

Pa.—Wilson’s Appeal, 3 Walk. 216. 
ay C.—Hogg v. Pinckney, 16 S. C. 

S. D.—Martin v. Graff,.10 S. D. 592, 
74 NW 1040; Sherwood v. Sioux Falls, 
Pe SIE D1405,.273 INWa Oise Wright. -v. 
Sherman, 3 S: D. 290; 52 NW 1093; 
Johnson y. Burnside, 3 S. D. 230, 52 
NW 1057. 

89. Mollie Gibson Cons. Min., etc., 
Co. v. Sharp, 5 Colo. A. 321, 38 P 850. 

90. Alabama Great Southern R. 
Co. v. Cardwell, 171 Ala. 274, 55 S 
185; Capital Security Co. v. Holland, 
6 Ala. A. 197, 60 S 495; Stedtfeld v. 
Eddy, 45 Ida: 584, 264 P 381; Sifers 
v. Walch, 196 Iowa 666, 195 NW 185; 
Fisk v. Warren, (Tex. Civ. A.) 248 
SW 406; Manes v. J. I. Case Thresh- 
ing Mach. Co., (Tex. Civ. A.) 241 
SW 757 [rev on other’ grounds 
(Commn. A.) 254 SW 929]. 

91. Harper v. Noble, (La. A.) 123 
S 171 (where maker of note pleaded 
payment and evidence should want 
consideration). 

92. Cure by verdict or findings see 
infra §§ 1280-1300. 

93. Saxman v. McCormick, 278 Pa. 
268, 122 A 296 (amendable defect). 

Waiver by going to trial upon mer- 
its see supra §§ 1234-1242. 

94. Reed v. Parra, 203 Cal. 430, 264 
P 757; Roth v. St. Joseph, 180 Mo. A. 
381, 167 SW 1155, 171 SW 944; Walk- 
er v. Henderson, 151 Va. 918, 145 SE 
311. 

95. 
TAs 2 

96. Birmingham v. Kircus, 19 Ala. 
A. 614, 99 S 780. 

97. Duffy v. Jacobson, 135 Ill. A. 
472 (so holding for the purpose of the 
present decision, but regarding the 
proposition as a debatable one). 

98. Cross references: 


Sanitary Can Co. v. Hines, 149 
. 244 


Amendment after: 


Judgment see supra § 623. 
Verdict see supra § 620. 


Cure by verdict or judgment: 


As preventing arrest of judgment 
see Judgments § 163. 
Defects in: 
Indictment or information see In- 
dictments and Informations §§ 
541-555 


*By ALBERT DEFOREST TYLER (§§ 1280-1308). 


Cure by verdict or judgment.—Cont’d: 
Defects in—Continued: 
Parties see Parties §§ 389, 432, 
450, 467. 
Pleadings in: 
Justices’ courts see Justices of 
the Peace § 249. 
Particular actions or proceedings 
see Assumpsit, Action of § 58; 
Burglary and Theft Insurance 
§ 12; Forcible Entry and De- 
tainer § 120; Libel and Slander 
$$ 413-415; Malicious Prosecu- 
tion § 145; 
1467]; Trespass [38 Cyc 1102]. 
99. Sargeant Williams in 1 Saund. 
228 note 1, 85 Reprint 245; 1 Chitty 
Pl. p 673. And see cases infra note 1. 
1. U. S.—Lincoln Tp. v. Cambria 
Tron':€o., 103) UL Se 412,26 ed: 1518 ; 
Wallishwet Claflin 9225. = Sa L358 23h} 
ed. 490; Cache Creek Min. Comey. 
Brahenberg, 217 Fed. 240, 133 CCA 
234; World’s Columbian ‘xposition 
Co. v. France, 91 Fed. 64, 33 CCA 333. 
Ala.—Turnipseed vy. Burton, 4 Ala. 
A. 612, 58 S 959. 
Cal.—Treanor v. Houghton, 103 Cal. 
53,36 P 1081. 
Conn.—Dale v. Dean, 16 Conn. 579. 
Ill.—Miller v. S. S. Kresge Co., 306 
Til. 104, 137 NE 385; Walters v. Ot- 
tawa, 240 Ill. 259, 88 NE 651; Brun- 
hild v. Chicago Union Tract. Co., 239 
Ill. 621, 88 NE 199; Alton R., ete., 
Co. v. Foulds, 190 Ill. 367, 60 NE 537; 
Boyce v. Tallerman, 183 Ill. 115, 55 
NE 703; Consolidated Coal Co. v. 
Scheiber, 167 Ill. 539, 47 NE 1052; 
Gerke v. Faucher, 158 Ill. 375, 41 NE 


982; -Keegan v. Kinnare, 123 Ill. 280, 
14 NE 14; Lake Shore, etc., R. Co. v. 


O’Conner, 115 Ill. 254, 3 NE 501; War- 
ren v. Harris, 7 Ill. 307; Watkins 
Medical Co. v. Bailey, 217 Ill. A. 460; 
Simonich y. Chicago, etc., R. Co., 217 
Ill. A. 336; Bacon v. Emerson-Brant- 
ingham Co., 213 Ill. A. 96; Messenger 


v. Wendell, 211 Ill. A. 374; Jackson 
v. Burns, 203 Il]. A. 196; Paden v. 
Chicago, etc., R. Co., 200 Til 1A. 100 


Laff 276 Ill. 62, 114 NE 540]; Jacobson 
v. Ramey, 200 Ill. A. 96; Kleet v. 
Southern Illinois Coal., etc., CO aude 
Till. A. 248; Hellen v. Hellen, 170 Till. 
A. 464; Strauss v. Samuel, 149 Ill. A. 
207; O’Rourke v. Sproul, 147 Ill. A. 
609 [aff 241 Ill. 576, 89 NE 663]; 
Sauter -‘v. Anderson, “110 "Ill. A. 574; 
Winheim v. Field, 107 Ill. A. 145; 
Elgin v. Thompson, 98 Ill. A. 358; 
Baltimore, etc., R. Co. v. Keck, 84 Ill. 
A. 159 -[aff 185 Ill. 400,57 NE 197]; 
West Chicago St. R. Co. v. Marks, 82 
TI VAS 185 ePafl 182 M1. 15, 55 NE 671; 
Pullman Palace Car Co. v. Connell, 74 
Tl. A. 447. 

Ky.—Louisville, etc., R. Co. v. Men- 
gel Co., 220 Ky. 289, 295° SW 183; 
Bickel Asphalt Pav. Co. v. Yeager, 
176 Ky. 712, 197 SW 417; Ashland, 
ete., St. R. Co. v. Lee, 82 SW 368, 26 
KyL 699; Covington Sawmill, etc., 
Co. v. Clark, 116 Ky. 461, 76 SW 348, 
25 KyL 694; Harlow v. Supreme 
Lodge K. H., 62 SW 1030, 23 KyL 456; 
Youtsey v. Kutz, 60 SW 857, 22 KyL 


Replevin [34 Cyc ]. 
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[§ 1280] 5. Cure by Verdict or Judgment*?%’—a. 
General Consideration—(1) Statement of Rule. It 
was early laid down as a rule of common law that, 
where there is any defect, imperfection, or omission, 
in a pleading, whether of substance or form, which 
would have been a fatal objection upon demurrer, yet 
if the issue joined be such as necessarily required, on 
the trial, proof of the facts so defectively or imper- 
feetly stated or omitted, and without which it is not 
to be presumed that either the judge would direct the 
jury to give, or the jury would have given, the ver- 
diet, such defect, imperfection, or omission is cured 
by the verdict;°® and this statement of the rule has 
been quoted or approved, or one substantially similar 
has been stated, in numerous eases.! 


The rule has 


1520; Louisville, etc., R. Co. v. Lawes, 
56 SW 426, 21 KyL 1793; Louisville 
v. Snow, 107 Ky. 536, 54 SW 860, 21 
KyL 1268; Western Assur. Co. v. Ray, 
105 Ky. 523, 49 SW 326, 20 KyL 1360; 
Malcolm v. Malcolm, 100 Ky. 310, 38 
SW 141, 19 KyL 563; Cincinnati, etce., 
R. Co. v. Barkley, 18 Kyl 331; Davis 
v. Wiley, 11 Ky. Op. 580. 
Me.—KEmerson y. Lakin, 23 Me. 384. 
Mich.—Smith v. Cowles, 123 Mich. 
4, 81 NW' 916; Kean v. Mitchell, 13 
Mich. 207. 
are rear alga v. Simonton, 10 Minn. 
Mo.—Garth v. Caldwell, 72 Mo. 622; 
Richardson v. Farmer, 36 Mo. 35, 88 
AmD 129; Kern v. United R. Cos., 214 
Mo, A. 232, 259 SW 821. 
N. Y.—Brown v. Harmon, 21 Barb. 


eke Pangburn v. Ramsay, 11 Johns. 
wee —Cleveland, ete, R. Co. v. Te- 
han; 26 Oh. Cir. Ct. 457 : 


Or.—Houghton v. Beck, 9 Or: 325; 

Pa.—Quick v. Miller, 103 Pa. 67. 

S. C.—Morgan y. Livingston, 31 S. 
CALS: 

Tex.—Schuster v. Frendenthal, 74 
Tex. 53, 11 SW 1051; McClellan v. 
State, 22 Tex. 405; De Witt v. Miller, 
9 Tex. 239; Ellis v. Howard Smith 
Co., 35 Tex. Civ. A. 566, 80 SW 633; 
Western Union. Tel. Co. v. McHenry, 
3 Tex. A. Civ. Cas. § 9: 

Utah.—Harkness _ v. 
Utah 52, 29 P 964. 

Va.—Davis v. McMullen, 86 Va. 256, 
9 SH 1095, 

Wash.—Moran Bros. Co. v. North- 
ern Pac. R; Co., 19 Wash; 266, 53 PB 


McClain, 8 


49, 1101. 

Wyo.—Grover Irr., ete., Co. v. Lo- 
vella Ditch, ete., Co., 21 Wyo. 204, 
eel 12 "43, LRA1916C 1275, 


AnnCas1915D 1207 

hyng.—Delamere v. Rees, Le R..2, 
EN 479. 

N. B.—McLean v. Phoenix Ins. Co., 
13 ANGE ae7.9° 

Ont.—WNickells v. Goulding, 21 U. C. 
QB 13 6.6. 

[a] Other statements of rule.— 
(1) “Where a matter is so essentially 
necessary to be proved, that had it 
not been given in evidence, the jury 
could not have given such a verdict, 
there the want of stating that mat- 
ter in express terms in a declaration, 
provided it contains terms sufficiently 
general to comprehend it in fair and 
reasonable intendment, will be cured 
by a verdict; and where a general al- 
legation must in fair construction so 
far require to be restricted, that no 
Judge and no jury could have prop- 
erly treated it in an unrestrained 
sense, it may reasonably be presumed 
after verdict, that it was so re- 
strained at the trial.” Jackson v. 
Pesked, 1M. & S. 234, 236, 105 Reprint 
88 [quot Richardson vy. Farmer, 36 
Mo. 35, 45, 88 AmD 129; McLean v. 
Phoenix Ins\., Co., 13. Nw B. 279,- 181). 
(2) Judge Story states the rule: 
“The general principle of law is, that, 
where a matter-is so essentially nec- 
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been given a liberal construction,? 
adopted in many jurisdictions by statute.® 
phrase “cured by verdict” means that the court will, 
_after verdict, presume that the particular averment 
omitted from, or defectively stated in, the pleadings 
Such intendment must 
arise not merely from the verdict, but from the united 
effect of the verdict and the issue upon which the ver- 
dict was given.’ On the one hand the particular thing 
which is presumed to have been proved must always 
be such as the allegations of the record require to be 
proved,® and such as can be implied from those alle- 
gations by fair and reasonable intendment.? 
the other hand, a verdict for the party in whose favor 
such intendment is made is indispensably necessary, 
for it is in consequence of such verdict, and in order 
to support it, that the court is induced to put a liberal 
construction upon the allegations in the record.’ But 
nothing is to be intended after verdict but what is 
expressly stated in the declaration, or necessarily im- 


was duly proved at the trial.+ 


essary to be proved, to establish the 
piaintiff’s right to recovery, that the 
jury could not be presumed to have 
found a verdict for him, unless it had 
been proved at the trial, there the 
omission to state that matter in ex- 
press terms in the declaration is 
cured by the verdict, if the general 
terms of the declaration are otherwise 
sufficient to comprehend it.’’ Dobson 
v. Campbell, 7 F. Cas. No. 3,945, 1 
Sumn. 319, 326. (3) Where issue is 
joined and the case tried, the verdict 
cures any defects in the pleadings by 
supplying all omitted essential alle- 
gations, if such facts were neces- 
sarily considered in reaching the ver- 
dict; but, if such facts, when con- 
sidered as if properly pleaded, do not 
entitle the pleader to the verdict, 
judgment should be for the other par- 
ty. Crawford v. Crawford, 222 Ky. 
708, 2 SW (2d) 401; Title Guaranty, 
etc., Co. v. Com., 141 Ky. 570, 133 Sw 
S—Scull v. Higgins, 


577. 

Bes: ZAC ES 
Cas. No. 12,570a, Hempst. 90. 

Ind.—Aleorn v. Bass, 17 Ind. A. 
500, 46 NE 1024. 

Ky.—Murray v. Booker, 58 SW 788, 


22 KyL_ 781. 
Litchfield, 7 Me. 


NISL RAD aaa ig Vv. 
Minn.—Norton v. Wilkes, 93 Minn. 
411, 101 NW 619; Northern Trust Co. 
v. Markell, 61 Minn. 271, 63 NW 735; 
Holmes v. Campbell, 12 Minn. 221. 

Mo.—Rogers v. Western Home 
Town Mut. F. Ins. Co., 98 Mo. A. 24. 

Nebr.—Western Travellers’ Acc. 
Assoc. v. Tomson, 72 Nebr. 661, 101 
NW 341, 103 NW 695, 105 NW 293; 
American F. Ins. Co. v, Landfare, 56 
Nebr. 482, 76 NW 1068; Chambers v. 
Barker, 2 Nebr. (Unoff.) 523, 89 NW 
888; Marsh v. State, 2 Nebr. (Unoff.) 
872, 96 NW 520; Brown v. Helsley, 2 
Nebr. (Unoff.) 69, 96 NW 187; Milner 
v. Harris, 1 Nebr. (Unoff.) 584, 95 NW 
682. 

N. H.—White v. Concord R. Co., 30 
N. H. 188. 

N. Y.—Roome vy. Jennings, 2 Misc. 
257, 21 NYS 938 [aff 3 Misc. 4138, 23 
NYS 666 (aff 144 N. Y. 659: mem, 39 
NE 859 mem)]; Utica Bank v. 
Smedes, 38 Cow. 6 

Or.—Walker v. Harold, 44 Or. 205, 
74 P 705; Patterson v. Patterson, 40 
Or. 560, 67 P 664; Miller v. Hirsch- 
berg, 27 Or. 522, 40 P 506; Aiken v. 
Coolidge, 12 Or. 244, 6 P 712. 

Eng.—Emmens v. Elderton, 13 C. 
B. 495, 76 ECL 495, 138 Reprint 1292, 
4 H. L. Cas. 624, 10 Reprint 606. 

3. See statutory provisions; and 
cases passim infra § 1283 et seq. 

[a] The code has not altered the 
common-law rules as to the effect of 
a verdict in curing defects in the 
pleadings. Brown v. Harmon, 21 


PLEADING 


and has been 
The 


And on 
ties.13 


Barb. (N. Y.) 508. 

4. Cal.—Treanor v. Houghton, 103 
Cal.7533) 364210812 

Conn.—State v. Keena, 63 Conn. 329, 
28: A} 522. 

Ga.—Sheffield v. Causey, 12 Ga. A. 
588, 77 SE 1077. 

Ill.— Walters v. Ottawa, 240 Ill. 259, 
88 NE 651 [rev 144 Ill. A. 379]. 

Ind.—Alford v. Baker, 53 Ind. 279; 
Peck v. Martin, 17 Ind. 115. 

A rhe ban saa op v. Gilchrist, } Me. 

Md.—Merrick vy. Metropolis Bank, 8 
Galli oy 

Mass.—Stone v. White, 8 Gray 589. 

Miss.—Holmes vy. Preston, 70 Miss. 
152, 12S 202; 

{a] It is defects in the pleadings, 
not in the proofs, which are cured by 
verdict. Stone yv. White, 8 Gray 
(Mass.) 589; Holmes y. Preston, 70 
Miss. 152, 12 S 202; Clark v. Reed, 20 
Miss. 554. 

5. State v. Keena, 63 Conn. 329, 28 
A. 522; Dale v. Dean, 16 Conn. 579; 
Chicago, ete., R. Co. v. Clausen, 173 
Ill. 100, 50 NE 680; Chicago, etc., R 
Co.:. v. Hselin, 86 Ill. A. 94; Peck v. 
Martin, 17 Ind. 115; Ellis v. Howard 
aa Co., 35 Tex. Civ. A. 566, 80 SW 

33 

6. Chicago, etc., R. Co. v. Clausen, 
173 Ill. 190, 50 NE 680. And see cases 
infra note 7. 

7. Conn.—State v. Keena, 63 Conn. 
329, 28 A 522. 

Ill.—Schueler v. Mueller; 193 Ill. 
402, 61 NE 1044; Northern Milling Co. 
v. Mackey, 99 Ill. A. 57; Chicago, ete., 
R. Co. v. Hselin, 86 Ill. A. 94. 

Ind.—Peck v. Martin, 17 Ind. 115. 

Mo.—Munchow v. Munchow, 96 Mo. 
A. ene 70 SW 386. 

Y.—Addington Vi eusA liens sok 1 
74 


wend. 374. 

Tex.—Schuster v. Freudenthal, 
Tex. 53, 11 SW 1051; Ellis v. Howard 
Pe Co., 350 Tex. Civ. iA. 566; 80 SW 

Vt.—Harding v. Cragie, 8 Vt. 501; 
Vadakin v. Soper, 1 Aik. 287. 

Wyo.—Grover Irr., etc., Co. v. Lo- 
vella Ditch, etc., Co., 21 Wyo. 204, 131 
PRS; LRA1916C 1275, AnnCas1915D 
1207. 

Eng.—Jackson v. Pesked, 1 M. & Ny, 
234, 105 Reprint 88; Mackmurdo Vv. 
Sin Chel peeve Dis, 101 Reprint 1108. 

e Ay B.—Connick v. Wilson, 4 N. 
AA 

See also infra § 1285. 

8. Warren v. Harris, 7 Ill. 307; 
Chicago, ete., R. Co. v. Mselin, 86 Ill. 
A. 945) Peck) ve Martin, i Ind: 115; 
Legg v. Dunlevy, 10 Mo. A. 461 [aff 80 
Mo. 558, 50 AmR 512]. 

[a] Doctrine of intendment after 
verdict can have no application unless 
the verdict be given for the party in 
whose favor the intendment is to be 
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plied from the facts which are stated;° or, in other 
words, nothing’ is to be intended, as having been 
proved, on the trial, but the material facts stated, 
and such other facts as are necessarily involved in 
the proof of the facts stated.1° 
evidence given on the trial is preserved in the rec- 
ord, the presumption that defective matter was 
proved will not be indulged if it appears that it was 
not in fact proved,'! or that, owing to an erroneous 
instruction, the jury may have returned their verdict 
without finding an essential fact not pleaded.?? 
Effect as to coparties. 
verdict as to one party are cured as to other copar- 


And where all the 


Errors which are cured by 


A finding or judgment by the court where no jury 
is employed is equivalent, for the purpose of curing 
defects, to a verdict.14 

[§ 1281] (2) Dependent on Failure To Object. 
The doctrine of eure by verdict applies only when no 


made, since it is for the purpose of 
supporting the verdict that the court 
indulges the presumption in question. 
Legg v. Dunlevy, 10 Mo. A. 461 [aff 80 
Mo. 558, 50 AmR 512]. 

9. Hi. Samonski v. Chicago City 
R., Cos 156 Gils A. 7297, 

Ky. ~ Daniel Ei Holland;. 4 .J.° Je 
Marsh, 18. 

Me.—Farrington y. Blish, 14 Me 
423; Little v. Thompson, 2 Me. 228. 

Vt.—Harding v. Cragie, 8 Vt. 501; 
Vadakin v. Soper, 1 Aik. 287. 

Wng.—Spieres v. Parker, 1 T. R. 141, 
99 Reprint 1019. 


ale Farwell v. Smith, 16 N. J. L. 
ey Foster v. Meridian, 150 Miss. 
715, 116 S 820; Holmes v. Preston, 70 


Miss. 5S, 125 202; Reaves v. Den- 
nis, 14 Miss. 89; International Bank 
v. Franklin County, 65 Mo. 105, 27 
AmR 261; Frost v. Pryor, 7 Mo. 314; 
State v. Albuquerque Water Supply 
Co.5, b9IN. Mi £365 (240) Pe 105 9Fe neem 
LRA1915A 246, AnnCasl1916E 1920 
Leit ‘Cye]. 
Lusk Lumber Co. v. Independ- 
ent Producers Cons., 36 Wyo. 34, 252 
tee 1029 [reh den 35 "Wyo. 381, 249 Le 
(2 Thus, where a petition failed 
to allege performance of a contract 
and an erroneous instruction permit- 
ted the jury to overlook performance, 
it will not be presumed that the ver- 
dict found that fact so as to cure the 
defect in the petition. Lusk Lumber 
Co. v. Independent Producers Cons., 36 
Wyo. 34,252 P 1029 [reh den 35 Wyo. 
381; 249 P 790]. 


13. jenbins v. Hurt, 2 Rand. (23 
Va.) 44 
14, U. S.—Adam vy. Norris, 103 U. 


S759 126) Tivieds (5i83ie Worlds Colum- 
bian Exposition Co. Vv. France, 91 
Fed>-647°33 CCA 333° 

Cal.—Elliott v. Los Angeles Coun- 


ty, 183 Cal. 472, 191 P 899; Spreckels 
Vs; Gorrill, »£52) Cals 8838)" 92P. a 0aT, 

Ga.—Davis v. Bray, 119 Ga. 220, 46 
SE 90. 

Ind.—Sohn vy. Cambern, 106 Ind. 
302, 6 NE 813. 

Ky, —Chesapeake, ete., Co. 


Williams, 156 Ky. 114, 160° ‘SW 769, 
49 LRANS 347. 

Me.—Hmerson v. Lakin, 23 Me. 384. 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 102 Or. 80, 198 P 908, 201 
P 1066; Ferguson v. Reiger, 43 Or. 
505, 73 P 1040 

[a] An award in favor of plaintiff 
cures the same defects in the dec: 
laration that would be cured by a 
verdict. Dickerson v. Hays, 4 Blackf. 
(Ind.) 44. 

Effect of judgment by: 
Confession see Judgments § 
Consent see Judgments § 338. 
Default see Judgments § 385. 


327. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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* 


objection has been made to the defects.1° Thus there 
is no cure by verdict where the evidence is introduced 
over the other party’s objection that it is incompetent 
under the pleadings and exceptions are duly saved.'® 
Nor is a defect cured by the verdict when the ques- 
tion of the sufficiency of the pleadings is raised hy a 
request for a peremptory instruction.** 
defect has first been questioned by demurrer and 
such demurrer has been erroneously overruled, the 
doctrine of aider by verdict has been held not to ap- 
On the other hand, the doctrine has been held 
to apply where no exception was taken to the over- 
ruling of the demurrer,}® or where, after it was over- 
ruled, demurrant, instead of standing on his demur- 
rer, submitted to a trial on the merits.?° 

[§ 1282] (3) Defects in Collateral Parts of Plead- 
ing. A defect, omission, or imperfection in some col- 
lateral part of the pleading that was not in issue be- 


ply.18 


15. Silvers v. Grossman, 183 Cal. 
696, 192 P 534; Ross v. Chicago, etc., 
tOOnte sonia Ay sogote COCK Va ol= 
derwski, 188 Ill. A. 575. And see 
eases infra notes 16-18. 

16. Ark,—Bloch Queensware Co. v. 
Metzger, 70 Ark. 232, 65 SW 929. 

Ill.— Hertz v. Chicago, ete., R. Co., 
254) Fl. <A.» 80: 

a a v. McElroy, 9 Mo. A. 

N. Y.—Steuben County v. Wood, 24 
App. Div. 442, 48 NYS 471. 

Okl.—Connecticut F. Ins. Co. v. 
Williams, 130 Okl. 15,.264 P 881. 

[a] Where a pleading lacking in 
a material averment is challenged by 
general demurrer, and evidence sup- 
porting such averment is admitted 
over objection, the rule of aider by 
verdict cannot be invoked. Connecti- 
cut F. Ins. Co. v. Williams, 130 Okl. 
15, 264 P 881. 

17. Victor American Fuel Co. v. 
Hidson, 237 Fed. 999, 1002, 150 CCA 
649 [cit Cyc]; Hazard Powder Co. v. 
Volger, 3 Wyo. 189, 18 P 636. 

18. Silvers v. Grossman, 183 Cal. 
696, 192 P 534, 537 [cit Cyc]; Doty 
v. Patterson, 155 Ind. 60, 56 NE 668; 
Pittsburgh, etc., R. Co. v. Moore, 152 
Ind. 345, 53 NE 290, 44 LRA 638; 
Richmond Gas Co. v. Baker, (Ind.) 
39 NE 552; Rairden v. Winstandley, 
99 Ind. 600; McFadin v. David, 78 
Ind. 445, 41 AmR 587; Johnson v. 
Breedlove, 72 Ind. 368; Midland 
Steel Co. v. Citizens’ Nat. Bank, 26 
Tian FAs iL, bo) NB 2115S .Pape.. Ve 
Kaough, 23 Ind. A. 525, 55 NE 775; 
Smith v. Miller, 21 Ind. A. 82, 51 NE 
508; McGlamery v. Jackson, 67 W. 
Va. 417, 68 SE 105, 21 AnnCas 239; 
Wright v. Ridgely, 67 W. Va. 319, 67 
SE 787. See, however, Fuller v. Cox, 
135 Ind. 46, 34 NE 822 (where it was 
‘held that, if demurrant submits to a 
trial on the merits, the doctrine of 
aider does apply). 

19. Morrison v. Clark, 14 Ala. A. 
323, 70 S 200 [certiorari den 195 Ala. 
696 mem, 70 S 1014 mem] (holding 
that a pleading was sufficient to sup- 
port a judgment where the overruling 
of a demurrer thereto was not as- 
signed as error); Hostetler v. State, 
62 Ind. 183. 


-20. Duncan y. Brown, 15 B. Mon. 
(Ky.) 186; Wilson v. Hunt, 6 B. Mon. 
(Ky.) 379. 
rae Conn.-—Dale v. Dean, 16 Conn. 

Il]l.— Schueler v. Mueller, 193 Ill. 
402, 61 NE 1044. 
seme Ver Randle! Woy ky. Op: 

Va.— Bailey Vv. Clay, <4 Rand. (25 
Va.) 346. 

Eng.—Gidley v. Williams, 1 Ld. 


Raym. 684, 91 Reprint 1324, 1 Salk. 
37, 91 Reprint 39. 

[a] Where a declaration alleged 
a duty on the part of defendant with- 
out setting out any fact on which 
such duty was based, the declaration 
and issues joined thereon did not re- 


PLEADING 


When the 


quire plaintiff to prove the omitted 
facts, and therefore the defect in the 
declaration was not cured by the ver- 


dict. Schueler v. Mueller, 193 Ill. 
402, 61 NE 1044. 

22. Gidley v. Williams, 1 Ld. 
Raym. 634, 91 Reprint 1324, 1 Salk. 


au. 94 Reprint 39: 
23. U. S—Cache Creek Min. Co. 
v. Brahenberg, 217 Fed. 240, 133 CCA 


234; In re Belle Fourche First Nat. 
Bank, 152 Fed. 64, 81 CCA 260, 11 
AnnCas 355. 


Ala.—Marr v. Foster, 1 Stew. 57; 
Turnipseed v. Burton, 4 Ala. A. 612, 
58S) G59. 

1D. C.—Daniels v. Solomon, 11 App. 


163. 

Ill.— Miller v. S. S. Kresge Co., 306 
Til. 104, 137 NE 385; East Dubuque 
v. Burhyte, 173 Ill. 553, 50 NE 1077; 
Lake Erie, etc., R. Co. v. Wills, 140 
Ill. 614, 31 NE 122; Chalkowski x: 
Szafranski, 250 Ill. A. 359; Corlett v. 
Illinois Cent. R. Co., 241 Ill. A. 124; 
Jackson v. Burns, 203 Ill. A. 196: 


Riordan v.-Chicago City R. Co., 178 
Ill. A. 323; Baltimore, etce., R. Co. v. 
Keck, 84 Tl. A. 159 [aft 185 Il. 400, 


57 NE 197]; Pullman Palace Car Co. 
v. Connell, "TA Tle AL 447, 
Ind.—Ellis v. State, 141 Ind. 357, 
40 NE 801; Laycock v. State, 136 
NE 137; Indianapolis, 

ete:, McCaffery, 72 Ind. 294; 
Manufacturers’ Mats Ey > Ins: 2’ Co:.tive 
Swaney, 53 Ind. A. 429, 101 NE 843; 
Harter v. Parsons, 14 Ind. A. 331, 42 


NE 1025. 
Ky.—Bickel Asphalt Pav. Co. v. 
Yeager, 176 Ky. 712.:197 SW _ 417; 


Rogers’ v. Felton, 98 Ky. 148, 32 SW 
405, 17 KyL 724; Dean v. Dean, 1 SW 


811, 8 KyL 419. 

Me.—Jones v. Briggs, 125 Me. 265, 
eg A. 817; Bryant v. Glidden, 36 Me. 

Mass.—Livermore v. Boswell, 4 
Mass. 437 

Miss.—Reaves v. Dennis, 14 Miss. 
89; Ragsdale v. Caldwell, 3 Miss. 930; 
Whitaker v. Comfort, 1 Miss. 421. 

Mo.—Elmore v. Cox, (A.) 9 SW 
(24) 681; Hill v. Hopson, 150 Mo. A. 
641,531 ‘SW 357; Ayers v. St. Louis, 
etc., R. Co., 124 Mo. A. 422, 101 SW 
689; Hax v.! Quincy, ete.,~R. Co., 123 
Mo. A. 172, 100 SW 693; Wilkerson v. 
Bruce, 37 Mo. A. 156. 

DSA lee 
Hisk,23)0N.¢H 171. 

Or.—Hamilton v. Baggage, ete., 
Transfer Co., 97 Or, 620, 192 P 1058; 
Templeton v. Lloyd, 59 Or. 52, 109 
POA Oe ado eye G8. ‘ 

Pa.—Pittsburg Coal Co. v. Cook, 
219 Pa. 539, 69 A 85; Windows v. Ru- 
dolph, 37 Pa. Super. 264. 

Tex.—Reliable Iron Works vy. First 


State Bank, ete, Co., (Civ. A.) 241 
SW 592. 

Va. McMullen, 86 Va. 
256, 9 SE 1095; Vaiden v. Bell, 3 
Rand. (24 Va.) 448. 

Va.—Long v. Campbell, 37 W. 


W. 
Va. 665, 17 SE 197; Holliday v. My- 
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tween the parties, so that there was no room to pre- 
sume that the defect or omission was supplied by 
proof, is not aided by the verdict.?+ 
fect is remedied by the statute of jeofails.?? 

[§ 1283] b. Nature of Defects or Omissions Cured 
—(1) In General. 
would be fatal on demurrer are nevertheless cured 
by verdict if no demurrer is interposed,?? and the 
statutes of jeofails éommonly so provide.?# 
cases hold that, whenever the defects in the pleading 
are such as may be obviated by evidence on the trial, 
even though the pleading might have been held fatal- 
ly defective on general demurrer, 
cured by the verdict and judgment.?° Where a plead- 
ing contains irregularities or defects which would 
have been amendable had objection been made there- 
to at the proper time, such irregularities or defects 
are cured by the verdict or judgment.?°® 


But such a de- 
Many defects in pleadings which 


Some 


they will be held 


In other 


ersyel LW. Vay 2002 

Wy o.—Jones v. Parker, 39 Wyo. 
423, 373 P63i, 

Eng.—Adams Vv. Jones, 12 A, (& (Bs. 
455, 40 ECL 229, 113 Reprint 884; 
Wright v. Goddard, 8 A. & EB. 144, 
35 ECL 523, 112 Reprint a91. / 

24. See statutory provisions; 
cases passim supra note 23. 

U. S.—Stanley v. Whipple, 22 
F. Cas. ne; 13,286, 2 McLean 35, Robb 

Pat Case. 

Ala.—Georgia R 
Propst, 90 Ala. 1, a g “635. 

Ind._-Burkett. Vv. Holman, 104 Ind. 
6, 3 NE 406; Harter v. Parsons, 14 
Ind. A. 331, 42 NE 1025; Bronnen- 
De v. Rinker, 2 Ind. A. 391, 28 NE 

Me.—Emerson v. Lakin, 23 Me. 384. 

Md.—Gent v. Cole, 38 Md. 110. 
anne v. Mitchell, 13 Mich. 


and 


CO... Ne 


Tenn.—Cannon v. Phillips, 2 Sneed 


aie U. S.—Walker v. Grand Trunk 

Co... 29 F. Cas. No. 17,070, 2 Hask. 
o6 fafe 154 U. S. 653 mem, 14 SCt 
1189 mem, 25 L. ed. 977 mem]. 

Ark.—St. Louis, ete., R. Co. v. Trip- 
lett, ‘54 Ark: 289, 15. SW 831, 16 Sw. 
266, 11 LRA 7738. 

Cal.—BFlizalde v. Elizalde, 137 Cal. 
634,766 PP 369,. 70 P 861s Harkin’ ye 
Mullen, 128 Cal. 449, 60 P 1091. 

Conn.—Woodruff v. Perrotti, 99 
Conn. 639, 122 A 452. 
tent C.—Daniels v. Solomon, 11 App. 


Ga.—Mitchell v. Perry, 145 Ga. 233, 
Bs SE 930; Laramore v. Dudley, 145 
Ga. 102. 88) SE 682; Reid v. Beck, 127 
Ga. 117, 56 SBE 130; Reid v. Hearn, 
127 Ga. TG © SE 129; Crew v. 
Hutcheson, 115 Ga. Bit: 42 SE 16; 
Sanders v. Houston Guano, etc., Co.’ 
107 Ga. 49, 32 SE 610; Zeigler v. 
Perry, 37 Ga. A. 647, 141 SE 426; 
Brooke v. Fouts, 37 Ga. A. °563;3 140 
SE 902; Weems v. Kidd, 37 Ga. A. 
8. 1388 SE 863; National Union Ins: 
Coun Etheridge, 32 Ga. A. 725, 124 
SE 546; Péople’s, ete., Mut. Fire As- 
SOG! “Va ‘Wyatt, 31 Gata. 684, 121 SE 
708; Smith v. Adair, 27 Ga. A. 717, 
110 SE 317 [transf 151 Ga. 439, 107 
SE 64]; Brooks v. Hardwick, oT Gai. 
Aw 7625 WVOSSBY 41s Clark wv. ‘Harper, 
20 Ga. A. 817, 93 SE 539; Strickland 
v. Citizens’ Nat. Bank, 15 Ga. A. 464, 


83 SEH 883. 
ggii—Hunt v. Keating, 201 Ill. A. 
Ind.—Shedd vy. American Maize 


Eroduats Co., 60 Ind. A. 146, 108 NE 
As- 
Boyd 


Mass.—Haverhill Loan, 
soc. v. Cronin, 4 Allen 141. 

Mo.—Nichols v. R. J. & W. M. 
ee Co.j' 187 ‘Mow Al 127,172 SW. 

N. Y.—Fullerton v. Dalton, 58 
Barb. 236 [aff 49 N. Y. 659 mem]. 


etc., 


Or.—Davidson v. Oregon, ete., 
Cos, 11 Or. 136. 
Pa.—McMicken v. Com., 58 Pa. 213; 
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words, every amendment which ought to have been 
made will be deemed to have been made after ver- 


dict.27 


[§ 1284] (2) Formal or Substantial Defects. 


verdict or judgment cures not only 


Pennsylvania Salt Mfg. Co. v. Neel, 


549 Pan 9 
Wis.—Hubbard 96 Wis. 


578, 71 NW 1036. 


v. Haley, 


27. U. S.—Mine, etc., Supply Co. 
v.. Parke, etce., Co., 107 Fed. 881, 47 
CCA 34. 

Ala.—Malone v. Donnally, Minor 
12. 

Ind.—Cleveland, ete, R. Co. v. 


Woodbury Glass Co., (A.) 120 NE 


426; Shedd v. American Maize Prod- 
ucts Co., 60 Ind. A. 146, 108 NE 610; 
Robison v. Woif, 27 Ind. A. 683,62 
NE 74. 

Mich.—Smith v. Pinney, 86 Mich. 
484, 49 NW 205. 

N. Y.—tLeiser v. McDowell, 69 App. 


Div. 444, 74 
Millara, ‘118 Mise. 


NYS 10215; Newton v. 


935 193 NYS 567 
laff 205 App. Div. 854 mem, 198 NYS 
935 mem]. 

Pa.—kKennedy v. E. W. Rothrock 
Co. 20d, Paw o80, LO4 Xk 97465 Pitts- 
burg Coal Co. v. Cook, 219 Pa. 539, 69 
KS) = Corson wa unt, £4, Pa, 510, 53 
AmD 568; Bell v. Irwin, 5 Pa. Super. 
368; Barber v. Erie City Iron Works, 
2 ee OC Onl 62. 

Vt.—Stone v. Van Curler, 2 Vt. 115. 

Va.—Stephens v. White, 2 Wash. 
(2 Va.) 203. 

*[a] Where the evidence supports 
the verdict, the pleadings, if defec- 
tive, will be treated as Chee 19 


conform to the _ proofs. 
Kilpatrick, 104 Fed. 647, 44 GeRY 102, 
23) U. S.—Garland -v. Davis, 4 


FLOW lod, wiles -ed,, 907. Carroll iv. 
Peake, 1 Pet. 18, 7 L. ed. 34; Railway 
Officials, etc., Acc. Assoc. v. Wilson, 
100 Fed. 368, 40 CCA 411; Keener v. 
Baker, 93 Fed. Snae oO. GCA 350; Hua- 
son v. Kansas Pac. R. Co., 9 Fed. 879, 
3 McCrary 249. 

.Ala.—North Alabama Home _ Pro- 
tection v. Caldwell, 85 Ala. 607, 5 S 
ds0; Lurner iv. Brown, 9 Ala. 866; 
Tankersley v. Silburn, Minor 185; 
Hill v. McNeil, 6 Port. 29; Garrard 
v. Zachariah, 2 Stew. 410. * 

Cal.— Wolff v. Cloyne, 156 Cal. 746, 
106 P 104. 

Conn.—Gargan v. Harris, 90 Conn. 
188, 96 A 940; Lovejoy v. Isbell, 73 


Conn. 368, 47 A CS2ii CUrtICe sav. 
Beardsly, 1 Root 441. 
Dao: — Chandler, ete, Co. Vv. Nor= 


wood, 14 App. 357. 

Ga. "Sanders v. Houston Guano, 
etc., Co.. 107 Ga. 49, 32 SE 610; Vale 
Royal Mfg. Co. v. Bradley, 3) Gas 
483, 70 SE 36. 

iil. —Supolski v. Ferguson, etc., 
Fdy. Co., 272 Ill. 82, 111 NE 544 [aff 
193 Ill. A. 79]; Pittsburg, CLC eee Ox 
wv. Chicago, 242: Ill. 178, 89 NE 1022, 
134 AmSR 316, 44 LRANS 358; Brun- 
hild v. Chicago Union Tract. Co., 239 
Tl. 621, 88 NE 199; Oakwood Drain. 
Comrs. Dist. No. 8 v. Knox, 237 ill. 
148, 86 NE 636; Lockwood v. Doane, 
107 Ill. 235; Mechanicsburg v. Mere- 
dith, 54 Ill. "84; Wallace v. Curtiss, 36 
Tiley L565 Hamilton v. Cook County, 5 
Ill. 519; Taylor v. Peoria, etc., R. Co., 
156 Ill. A. 151; Baker v. Fritts, 143 
Tll. A. 465; Gibbs v. Van Derslice, 134 
Till. A. 183; Price v. Art Printing Co., 
EU 2 LT ALS 

Ind.—Daly v. Gubbins, 170 Ind. 105, 
82 NE 659; Wilson v. Kelly, 58 Ind. 
586; Plano Mfg. Co. v. Kesler, 15 Ind. 
A. 110, 483 NE 925; Dotson v. Dotson, 
13 Ind. A. 436, 41 NE 845; Ritten- 
hause v. Knoop, 9 Ind. A. 126, 36 NE 
384. 

Iowa.—Wendall v. Osborne, 63 
Iowa 99, 18 NW 709; Shaw v. Gordon, 
2 Greene 376; Humphreys vy. Daggs, 1 
Greene 435. 

Kan.—Arcadia Valley Fruit Grow- 
ers’ Assoc. v. Grover-Starr Produce 
Co., 120 Kan. | 19, 242 P 119; Brooks vy. 
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purely technical defects?* 
also substantial defects, where the issue joined re- 
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and clerical errors,?® but 


quired proof of a material averment omitted, and 


A 


all formal and 


Weik, 114 Kan. 402, 219 P 528. 
Ky.—Louisville, ete., R. Co. v. Dix- 
on, 176 Ky. 569, 195 SW 1099; Kileoyn 
v. Chicago, ete., R. Co., 141 Ky. 237, 
132 SW 438: Kentucky Shoe Mfg. Co. 
Vv. Carraway, 136 Ky. 581, 124 SW 852; 
Maysville, ete., R. Co. v. Willis, 104 
SW 1016; 31 KyL 1249;. Com. v. Hig- 
gins, 82 SW 601, 26 KyL 910; Louis- 
ville, ete., R. Co. v. Simpson, 64 SW 
750, 23: KybL 1075; Hill’ v. ‘Ragland, 
114 Ky. 209, 70 SW 634, 24 KyL 1053; 


Drake v. Semonin, 82 Ky. 291; Hocker 
v. Davis, 2°T. B. Mon. 118; Hickman 
v. Southerland, 4 Bibb 194; McCord 


v. Miner, 3 Ky. Op. 490. 

Me.—Jones v. Briggs, 125 Me. 265, 
oe A 817; Piper v. Goodwin, 23 Me. 
Mass.—Avery  v. 
Mass. 160, 3 AmD 105. 
Miss.—Brown v. Williams-Brooke 
Co., 106 Miss. 187, 63 S 351; Noble v. 

Toews 64 Miss. $30, 28S 14. 

State v. Hogan, 306 Mo. 580, 
67. Sw 619; McKee v. Calvert, 80 Mo. 
3848; Haygood v. McKoon, 49 Mo. varie 
Precision Metal Workers v. North- 
side Mercantile Co., 218 Mo. A. 544, 
280 SW 82;. Stone v. Halstead, 62 
Mo. A. 136. 

Mont.—Christiansen v. Aldrich, 30 
Mont. 446, 76 P 1007. 

Nebr.—Durland Trust Co. v. Uttley, 
103 Nebr. 461, 172 NW 251; Darst v. 
Perfect, 42 Nebr. 574, 60 NW _ 928; 
Hoke v. Halverstadt, 22 Nebr. 421, 35 


NW 204. 
Falls Bridge v. 


N. H.—Sewall’s 
Fisk, 23 N. H. 171; Roberts v. Dame, 
v. Delaney, 73 


11. N. He 226. 
N. Y.—Whittlesey 
Peo. v. Warner, 4 Barb. 
Reed, 17 Oh. 498; 


ING Vameoc ds 
314. 

Oh.—Hall_ v. 

Smyth v. Sprout, Wright 757. 

Or.—Gray v. Hammond Lumber Co., 
TUS OR FSCO; 23. 2UPa 63K, (28.0) Pab6 1. 2a4 
P 261; Dippold v. Cathlamet Timber 
‘Co:; 9'3-Or. 21335) L934) 909. 

Pa.—Waltz v. Pennsylvania R. Co., 
216 Pa. 165, 65 A 401; East Union 
Tp. v. Comrey, 100 Pa. 362; Robinson 
Vv. Umnelions 34 Pa. 324; Firemen’s Ins. 
Co. v. Seitz, 4 Watts & S. 273; Mor- 
rison v. Moreland, 15 Serg. & R. 61; 
Miles v. Oldfield, 4 Yeates 423, 2 AmD 
412; Welch v. Vanbebber, 4 Yeates 
420; Hockley v. Fulmer, 4 Yeates 130; 
Hamilton v. Frederick, 4 Yeates 129; 
Seeler El. Co. v. Backus Water Mo- 
tor Co., 51 Pa. Super. 29; Jenkins v. 
McMichael, 21 Pa. Super. 161; Shelly 
v. Kuestner, 19 Pa. Super. 219 

Tenn.—Read v. Memphis Gayoso 
Gas Co., 9 Heisk. 545; Goodloe v. 
Potts, Cooke 399. 

Tex.—Northern Texas Tract. Co. v. 
Polytechnic (Commn. A.) 236 SW 73 
[mod (Civ. A.) 217 SW 730]; Ray v. 
Barrington, (Civ. A.) ‘297 SW 781. 

vVt.—Durrill v. Lawrence, 10 Vt. 
517; Vadakin v. Soper, 1 Aik. 287. 

Va.—Hllett v. Vaughan, 6 Call (10 
Via) ite 

Wash.—Jchnson v. Pacific Bank, 
etc., Fixture Co., 59 Wash. 58, 109 P 
205. 


Tyringham, 3 


Wis.—Brookins vy. Shumway, 18 
Wis. 985 (Ward vy.) Price sPinn. 101; 
Eng.—Todd v. Stewart, 9 Q. B. 759, 


58 ECL 759, 115 Reprint 1467. 
N. B.—Cunnard y. Plummer, 4 N. 
B. 418.* 
And see cases infra §§ 1285, 1287- 
1303. 


Failure to make profert or file ex- 
hibits see infra § 1301. 

Miscellaneous formal or technical 
defects see infra § 1308. 


29. Ala.—Jordan v. Bell, 8 Port. 


Dok 
Cal.—Coryell v. Cain, 16 Cal. 567. 


| 386; 


such omitted fact may fairly be implied as within the 
general scope of the issue made.?° But where mate- 


Ill.—Wheeler v. Chicago, etc. R. 
Co., 182 Ill. A. 194 [aff 267 Ill. 306, 108 
NE 330]. 

Ky.—Ayer, ete., Tie Co. v. O’Ban- 
non, 164 Ky. 34, 174 SW 783. - 

Miss.—Shrock vy. Bowden, 5 Miss. 
426. 

Oh.—Smyth v. Prout, Wright 757. 

Or.—Wyatt v. Wyatt, 31 Or. 531, 49 
Pos5o. j 

Pa.—Lackey v. Bloser, 24 Pa. 401; 
Ppa aietk v. Weckerly, 17 Serge. & R. 
116. 
ae. C.—Blythe v. Marsh, 12 S. C. L. 

Tex.—Jones v. Meyer Bros. Drug 
Co., 25. Tex. Civ..A. 234, 61) SWib535 

Eeng.—Richards v. Simonds, 3 Wils. 
40, 95 Reprint 922. 

[a] Omission of the word “not” is 
cured by verdict. Wheeler v. Chica- 
Oy. 6tC:,, Ree Con 7182, FN Aw 4 shane 
267 Ill. 306, 108 NE 330]. 

306. U. S.—Plankinton v. Gray, 65 
Hed: (415, LL (CCA 268s ~ Dobsonsgve 
Campbell, 7 F. Cas. No. 3,945, 1 Sumn. 
319; Stanley v. Whipple, 22 F. Cas. 
No. 13,286, 2 McLean 35. 

Cal.—Arnold vy. American Ins. Co., 
148 Cal. 660,84 P 182, 25 LRANS 6; 
Garner v. Marshall, 9 Cal. 268. 

Conn.—Whitlock v. Uhle, 75 Conn. 
423, 53 A 891; Dale v. Dean, 16 Conn. 
579; *Grifiin “Vv. <Pratt,) 3) Conn sroley 
Phelps y. Sill, 1 Day 315; Spencer 
v. Overton, 1 Day 183. 

Til. —Sargent Co. v. Baublis, 215 Ill. 
428, 74 NE 455; U.S. Brewing Co. v. 
Stoltenberg, 211 Ml. 531, 71 NE 10814;: 
Illinois Steel Co. v. Mann, OT TLE 186, 
64 NE 328; Ladd v. Pigott, 114 Ill. 
647, 2 NE 503; Schwartz v. Sandoval 
Zine Co.:,- 169 Ti. Ax 263%) *Cooperave 
Kankakee Electric Light Co., 164 Ill. 
Av ED Si, 

Ind.—Louisville, ete., R. Co. v. Har- 
rington, 92 Ind. 457; Cleaveland v. 
Vajen, 76 Ind. 146; Wortman v. Ash, 
4 Ind. 74; Nicholson v. Carr, 3 Blackf. 
104; Knightstown v. Homer, 36 Ind. 
A. 139, 75 NE 13; Alcorn v. Bass, 17 
Ind. A: 500, 46 NE 1024, 

Ky.—Fraize v. Com., 29 SW 356; 17: 
KyL 347; Vaughn v. Gardner, 7 &B. 
Mon. 326; Lowry v. Drake, 1 Dana 46. 

Mass. —Colt v. Root, 17 Mass. 229. 

Mich.—Delashman y. Berry, 21 
Mich. 516. 

Minn.—Hurd v. Simonton, 10 Minn. 
423; Daniels v. Winslow, 2 Minn. 113. 

Mo.—Grove v. Kansas City, 75 Mo. 
672; Shaler v. Van Wormer, Oo Mo. 
Kern v. United R. Cos., 214 Mo. 
A, 232, 259 SW 821; McKinney v. 
Northcutt, 114 Mo. A. 146, 89 SW 
351° Robinson v. Metropolitan L. Ins. 
Co., 105 Mo. A. 567, 80 SW 9; Hag- 
gerty v. St. Louis, etc., RaCo; 100 Mo. 
A. 424, 74. SW 456; Welch v. Mastin, 
98 Mo. A. 278, 71 Sw 1090; Malone. v. 
Ree, York Fidelity, ete. Co., 71 Mo. 


Nebr. —Sorenson v. Sorenson, 68 
Nebr. 483, 94 NW 340, 98 NW 837, 100 
Ae 930, 103 NW 455. 

73 N. 


YG Ral Clark v. Dales, 20 Barb. 42; 
Addington v. Allen, 11 Wend. 374. 

Or.—Foste v. Standard L., etc., Ins. 
Co., 34 Or. 125, 54 P 811; Nicolai Vv. 
Kkrimbel, 29 Or. 76, 43 P 865. 

Tenn. Cannon v. Phillips, 2 Sneed 
185; Rogers v. Love, 2 Humphr. 417. 

Va.—Chichester v. Vass, 1 Call (5 
Va.) 83, 1 AmD 509. 

Wy o.—Jones v. Parker, 39 Wyo. 
423, 373 P 687. 

And see cases supra § 1280; 
infra § 1285. 

[a] The inference which supplies 
the omitted fact need not be a neces- 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nutnber. 


‘ 


§§ 1284-1285] 


rial matters 


jeofails.°? 


[§ 1285] c. Particular Defects or Omissions**— 
(1) Defective Allegation of Cause of Action or De- 
Under the common law and statutes declara- 


fense. 


are not expressly or impliedly alleged, 
the omission is not cured by verdict.?! 
ters of substance ordinarily cured by the statutes of 
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Nor are mat- 
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biguities, informalities, imperfections, and other de- 
fects in the manner of alleging a cause of action or 
defense, if a valid cause of action or defense, may 


nevertheless, with the aid of all lawful and reason- 


the pleading, 


tory thereof,** all uncertainties, irregularities, am- 


sary one; 
sonable. 
340. 

381. McCune v. Norwich City Gas 
Co., 30 Conn. 521, 79 AmD i278; Grif- 
fin’ ve Pratt; 3 Conn. 513;.. Phelps. v. 
Sill, 1 Day (Conn.) 315: Bowman v. 
Peo., 114 Tll. 474, 2 NE 484; New 
yérk Home Ins. Co. v. Duke, 75 Ind. 
535. See generally infra § 1286. 

32. Schools Trustees v. Hoyt, 318 
Ill. 60, 148 NE 867; Foster v. Ober- 
reich, 230 Ill. 525, 82 NE 858; Schuel- 
er v. Mueller, 193 Ill. 402, 61 NE 
1044; Chicago, ete., R. Co. v. Clausen, 
173 Ill. 100, 50 NE 680; Sheffer v. 
Hines. 149 Ind. 413, 49 NE 348. 

Failure to state cause of action or 
defense see infra § 1286. 

33. Grounds for motion in arrest 
Saaement see Judgments §§ 159- 


it is sufficient if it is rea- 
Thayer. .v. Marsh, 75 N. Y. 


34 See statutory provisions; and 
cases infra note 35. 
. S.—Baker v. Warner, 231 
U. S. 588) -34 SCt. 175, 58. Le ed. 384 
[rev 36 App. CBAs) 493]: Palmer v. 
Arthur, 131° U. S. 60, 9 sct 649, 33 L. 
ed. 87; Lincoln Tp. v. Cambria Iron 
Co-, 103" U.S 412,-26--L. ed. 5185" De 
Sobry v. Nicholson, 3 Wall. 420, 18 
L. ed. 263; Brent v. Metropolis Bank, 
1 Pet. 89, 7 L. ed: 65; In re Belte 
Fourche First Nat. Bank, 152 Fed. 64, 
81 CCA 260, 11 AnnCas 355; Worlds 
Columbian Exposition Co. v. France, 
91 Fed. 64, 33 CCA 333; Kentucky L., 
etc., Ins. Co. v. Hamilton, 63 Fed. 93, 
11 CCA 42; Gray v. James, 10 F. Cas. 
INO: 5.0 Lone Pet.-Oa Cy ATG 50. Uy Sui cv. 
Virgin, 28 F.. Cas. No. 16,625, 1 Pet. 
OR Ore 
Ala.—McCreless v. Tennessee Val- 
ley Bank, 208 Ala. 414, 94 S 722; 
Bradfield v. Patterson, 106 Ala. 397, 


17 S 536; Broughton v. Governor, q 
Ala. 561: Strader v. Alexander, 9 
Port. 441; Irvine v. Withers, 1 Stew. 
234; Brilliant Coal Co. v. Sparks, 16 


Ala. A. 665, 81 S 185 [certiorari den 
203 Ala. 131, .82.S 161]. 

Ark=—St.4 Louis, .ete.,. Ra \Coyv. 
Wynne Hoop, ete., Co., 81 Ark. 373, 
99 SW 375; Holleville v. Patrick, 14 


Ark. 208. 

Cal.—Peo. v. McDonald, 200 Cal. 
716, 255 P 180; Rutledge v. Eureka, 
195 Cal. 404, 234 P 82; 
Mut: Fire Assoc. v. Pacific Wharf, 
ete., Co. 187) Cal. 38. 200° Py. 934; 
Thomas v. Wentworth Hotel Cor158 
Cal. 275, 110 P 942, 139 AmSR 120; 
Fairchild- Gilmore- Wilton Cor Vv. 
Southern Refining Co., 158 ‘Gal. 264, 
Pee LO pet 951 Christensen v. Cram, 156 

Cal: « 633, 105 P 950; Cutting Fruit 
Packing Co. v. Canty, 141 Cal. 692, 
‘75 P 564; Cortelyou v. Jones, 132 Cal. 
131,.64 P 119; Silveira v. Iversen, 128 


Cal. 187, 60 P 687; Hughes v. Alsip, 
112 Cal. 587, 44 P 1027; Fudickar vy. 
Hast Riverside rr: Dist., 109. Cal, ,2'9, 


41 P 1024; Treanor v. Houghton, 103 
Cal. 53, 36 P 1081; San Diego County 
Vv. Seifert, O Call 3594) 9.92) 1) 644 
Schmidt v. Market St., etce., R. Co., 90 
Callesl. B20 SPs 615 Hill v. Haskin, 51 
Cal. 175; Peo. v. Rains, 23 Cal. 127; 
Garcia v. Satrustegui, 4 Cal. 244; 
Happe v. Stout, 2 Cal. 460; Ferrell v. 
Plling, (A.) 276 P 432; Wakeman v. 
Green, (A.) 276 P 387; Richee v. Gil- 
lette Realty Co., (A.) 275 P 477; Buda 
v. Joseph Zukin Blouses, 90 Cal. A. 
SATS) 26 54-Pa iL 038% Stevens v. Weis- 
baum, 87 Cal. Al 664,262 P 762; 
Shelley v. San Francisco. Bd. of 
Trade, 87 Cal. A. 344, 262 P 408; 
Carnahan v. Motor Transit Co., 65 
Gal. A. 402,-224 P-143;- Bowman -v: 
Payne, 55 Cal. A. 789, 204 P 406; 


Northwestern | 


Smith v. Smith, 38 Cal. A. 388, 176 
P 382; William Nicol Co. v. Cameron, 
23° Cal. A.°124,°137 P 270; A: Wide- 
mann Co. v. Digges, 21 Cal. A. 342, 
131 P 882; McDonough v. Nowlin, 17 
Cal. A. 45, 118 P 463; Nevin v. Gary, 
T2SCalrCAR 1s 106) Pa422-—Dillon'-v. 
Cross; 5.Cail. A.” 766, 91° P (439. 

Colo.—Wilcox v. Jamieson, 20 Colo. 
158, 36 P 902. 

Conn.—Taylor v. Lounsbury-Soule 
Co., 106 Conn. 41, 137 A 159; Wood- 
ruff v. Perrotti, 99 Conn. 639, 122 A 
452; Murray v. Worcester Coal Co., 
51 Conn. 103; Dale v. Dean, 16 Conn. 
Seo: Chestnut Hill Reservoir C6. v. 
Chase, 14 Conn. 123; Bulkley v. Stor- 
er, 2 Day 531; Spencer v. Overton, 
1 Day 183; Dickinson v. Harrison, 1 
Day 10. 

D. C.—Washington R., etce., Co. v. 
Perry, 47 App. 90; Washington, etc., 
R. Co. v. Hickey, 5 App. 436 [aff 166 
Cee S521 LTS Ct 66 4b Eiveds t1 01]. 

Fla.—Troublefield v. Troublefield, 
60 Fla. 387, 53 S 518; North Ameri- 
ean Acc. Ins. Co. v. Moreland, 60 Fla. 
153, 538 S 635; Reeves v. State, 29 Fla. 
527, 10 S 901. 

Ga.—Klassing v. Pavlovski, 134 Ga. 
815, 68 SE 614; Moss v. Fortson, 99 
Ga. 496, 27 SE 745; Dotterer v. Har- 
den, 88 Ga. 145, 13 SE 971; Southern 
Crushed Stone, ete., Co. v. Dorn, 37 
Ga. A. 564, 141 SE 59;° Hobbs v. Citi- 
zens’ Bank, 32 Ga. A. 522, 124 SE 72; 
McClellan v. Rawling, 16 Ga. A. 146, 
84 SE 616. 

Ida.—Marshall-Wells Co. v. Kram- 
lich, 46 Ida. 355, 267 P 611; Medling 
vie Seawell; 3o:-Idar 383,020%2 137; 
Kellar ava Sproat, op) Laa. 273) 2205 P 
894; Pendrey v. Brennan, 31 Ida. 54, 
169 P 174; The Mode, Ltd. v. Myers, 
30 TBdai 159,164 P 91. 

Ill.—Smith v. Rutledge, 332 Ill. 150, 
163 NE 544; Roumbos v. Chicago, 332 


Ill. 70, 168 NE 361, 60 ALR 87; Mil- 
ler v. S. S. Kresge Co., 306 Ill. 104, 


137 NE 385; Kelly v. Chicago City R. 
Co., 283 Ill. 640, 119 NE 622; Plew v. 
Board, 274 Ill. 232, 113 NE 603 [aff 
197 Itl, A. 408]; Mueller v. Phelps, 
252 Ill. 630, 97 NE 228; O’Rourke v. 
Sproul, 241 Ill. 576, 89 NE 663 [aff 
147 Ill. A. 609}; Oakwood Drain. 
Comrs. Dist. No. 8 v. Knox, 237 Ill. 
148, 86 NE 636; Lake Shore, etc., R: 
Co. v. Enright, 227 Ill. 403, 81 NE 374 
[aff 129 Tll. A. 223]; Illinois Steel 
Co. v. Hanson, 195 Ill. 106, 62 ‘NE 
918°5 idaiovi. Fratcher, 194 TM) 552, 
62 NE 814; Baltimore, etc., South, 
western R. Co. v. Keck, 185 Ill. 400, 
57 NE 197: Peo. v. Wild Cat Drain. 
Dist., 181 Hl. 177, 54 NE 923; Illinois 
Cent: Re Co. v. Treat, 179 Tl 576,. 54 
NE 290; East Dubuque v. Burhyte, 
173 Tll: 553, 50 NE 1077 [aff 74 Ill. A 
99]; Atchison, etc., R. Co. v. Feehan, 
149 Ill. 202, 36 NE 1036; La Salle v. 
Porterfiela, 138 Ill. 114, 27 NE 937; 
Shreffler v. .Nadelhoffer, 133 Ill. 536, 
25 NE 630, 23 AmSR 626; Pennsyl- 
vania Co. v. Ellett, 132 Ill. 654, 24 
NE 559; Barnes v. Brookman, 107 
Ill. 317; Great Western Ins. Co. v. 
Staadem, 26 Ill. 360; Sullivan v. Dol- 
lins, 13 Ill. 85; Irvin v. Metropolitan- 
Hibernai F. Ins. Co., 247 Dll. A: 562; 
Corlett v. Illinois Cent. R. Co., 241 
Tll. A. 124; Sobieski v. Chicago, 234 
. A. 382; 

: _Berghoff v. Cummings, 225 
Dandurand v. Hydrox Co., 
222 ll. ye 267; Told v. Madison Bldg. 
Co., 216 Til. A. 29; Jerrell v. Harris- 
burg Fair, etc., Assoc., 215 Ill. A. 273; 
Chicago City R. Co. v. Rothschild, 
213 Ill. A. 178; Bacon v. Emerson- 
Brantingham.Co., 213 Ill. A. 96; 


Finney v. Smith, 227 Tll.: 


able presumptions, be found, even by implication, in 
will be cured by the verdict or judg- 
ment,?° in the absence of demurrer or other timely 


Griswold v. Paulman, 210 Ill. A. 45; 


Moline v. Johnson, 205 Ill. A. 241; 
Watson v. Kammeier, 203 Ill. A. 31; 
Wagner v. Chicago, ete., R. Co., 200 


Tll. A. 305 [aff 277 Ill. 114, 115 NE 
201]; Yeancey v. Taylor- Coal Go., 
199 Ill. A. 14;. Todd v. Chicago City 
Rise COn, L907 TY AL 544 Kleet Ne 
Southern Illinois Coal, ete., Co., 197 
Til. A.’ 243;  Brockhaus v. Garner, 
188 Ill. A. 560: Frechett v. Illinois 
Cent. R. Co.,. 188 ll. Av 377; Central 


Mach. Co. v. Northern Equipment Co., 
185 Ill. A. 476; Seibert v. Vandalia 
Ren Co. L792 Tir AN 6175) Checkley. av. 
Joseph Lay Co., 171 Ill. A. 252;-Cow- 
en v. Story, ete., Piano Co., 170 aH Ble 


A. 92; Devine v. Chicago Junction 
RR. Co;,) 167 Tl AA 19535 Wiayme want 
Louis, etc., R. Co., aR Nie WANs 353; 
Swisher v. Fidelity, ete., Co., 164 Ill. 
A. 243; Standish v. Nicolls, 162 Tll1: 
A. 131; Richardson v. Wells Bros. 
Co., 159 Ill. A. 358; Wilson v. Balti- 


more, etc., Southwestern R. Co., 158 


Til. A. 604; Funk v. Philadelphia 
Fire Assoc., 157 Ill. A. 602; Kunkel 
v. Chicago Cons. Tract. Co., 156 IIL 


A. 393; Shaw v. Illinois Steel Co., 
154 Tll. A. 391; Ross v. Chicago, ete, 
eG One 49 Ill. A. 286 [rev on other 
grounds 243 Tl. 440, 90 NE 701]; - 
Chenoweth v. Burr, 146 Ill. A. 443 
[aff 242 Ill. 312, 89 NE 1008]; Keen- 
an: v. Drew, 144 Ill. A: 388; Pitts- 
burgh, etc., R. Co. v. Chicago, 144 III. 
A. 293 [aff 242-Tll. 178, 89 NE 1022, 
44 LRANS 358, 134 AmSR_ 316]; 
Steiskal v. Field, 142 Tll. A. 154 [aff 
238 Ill. 92,87 NE 11773" Smith- v, 
Chicago Heights, 141 Ill. A. 588; 
Decatur Amusement Park Co. v. Por- 
ter, 137 Ill. A. 448; Leman vy. U. S. 
Midelity, ete. Cog 13d .tikis Ace ea Se 
Chicago, etc., R. Co. v. Laumyer, 123 
TH ACL 49> Meyer ve Ross, PLroenite As 
485; Anderson Art Co. v. Greenburg, 
118 Ill. A. 220; Cleveland, ete., R. Co. 
v. Vickery, 116 Til. A. 293: Rich Vv. 
SCHMO MN 14> SMe CAL edt 6 6: Chicago, etces 
R. Co. v. Kinnare, 1157 TTS UAr 132° 
Marquette Third Vein Coal Co. w. 
Dielie, 110 Ill. A. 684 [aff 208 Ill. 116, 
70 NE 17]; Sauter v. Anderson, 110 
Ill. A. 574; Western Wheel Works We 
Stachnick, 102 Ill. A. 420; Knisely v. 
Brown, 95 Ill. A. 516; Cleveland, 
etc., R. Co. v. Chinsky, 92 Tl. A. 505 
West Chicago St. R. Co. v. Marks, 83 
Ill. A. 185 [aff 182 Ill. 15,55 NE 671; 
Dama v. Kaltwasser, 72 Ill. A. 140; 
Bloomington vy. Winslow, a rm: x. 
340; Barnum, ete., Mfg. Co. Wag- 
ner, 64 Ill. A. 375; Moline Plow Co. 
v. Anderson, 24 Ill. A. 364. + 
Ind.—Peoria, ete., *R: Co. v. Attica’ 
CtG PR. CoO. oat ids r2 8a bo Nine out Os 
Chicago, ete., Re COulve ‘Wolcott, 141 
Ind. 267, 39 NE 451, 50 AmSR 320; 
Smith v. Heller, 119 Ind. 212, 21 NE 
657; Pittsburgh, OUCe ait Gos eine 
Thornburgh, 98 Ind. 201; Terre 
Haute, ete., R. Co. v. Rodel, 89. Ind. 
128, 46 AmR 164; Lassiter v. Jack- 
man, 88 Ind. 118; Yeoman v. Davis, 
86 Ind. 189; Puett v. Beard, 86 Ind. 
104; Jenkins v. Rice, 84 Ind. 342; 
Heshion v. Julian, 82 Ind. 576; Eshel- 
man v. Snyder, 82 Ind. 498; Evans- 
ville, etes Co. v. Willis, 80 Ind. 
225 Felger v. Etzell, 75 Ind. 417; 
Allen v. Shannon, 74 Ind. 164; Hunt- 
ington v. Mendenhall, 73 Ind. 460; 
McMakin v. Weston, 64 Ind. 270; 
Tomlinson v. Hamilton, 27 Ind. 139; 
McPhelomy vy. Solomon, 15 Ind. 189; 
Culbertson v. Townsend, 6 Ind. 64: 
Dickerson v. Hays, 4 Blackf. 44% 
Tyrrell v. Lockhart, 3 Blackf. 136; 
Fox v. Close, 63 Ind. A. 66, 113 NE 
1007; Henry v. Swailes, 57 Ind. A 
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218, 105 NE 162; Hayes v. Johnson, 
56 Ind. A. 707, 105 NE 166; Hayes v. 
Johnson, 56 Ind. A. 238, 105 NE 164; 
Robertson v. Lieber, 56 Ind. A. 152, 
105 NE 66; Dickinson vy. Dickinson, 
54 Ind. A. 53, 102 NE 389; Rooker v. 
Ludowici Celadon Co., 53 Ind. A. 275, 
100 NE 469; Hillyard v. Robbins, 53 
Ind. A. 107, 101 NE 341; Cicero v. 
Lake Erie, ete., R. Co., 52 Ind. A. 
298, 97 NE 389; Henderson v. Mc- 
Gruder, 49 Ind. A. 682, 98 NH 137, 
(A.) 94 NE 580; Cincinnati, etc., R. 
v. Wall, 48 Ind. A. 605, 96 NE 389; 
Hill v. Kerstetter, 43 Ind. A. 431, 86 
NE 997, 87 NE 695; Gregg v. Gregg, 
37 Ind. A. 210, 75 NE 674; Knights- 
town v. Homer, 36 Ind. A. 139, 75 NE 
13; Dickey v. Kalfsbeck, 20 Ind. A. 
290; "50 INE 590; Kloyd “County, . v. 
Seott, 119 Ind. "A, "22:7," 49, NE. 395; 
Harter v. Parsons, (A.) 40 NE 157; 
McCloy v. Cox, 12 Ind. A. 27, 39 NE 
901; McAnineh v. Hamilton, 1 Ind. 
A. 429, 27 NE 719. 

Iowa.—Scott v. Habinck, 192 Iowa 
12138, 184 NW 817, 186 NW 41; Gouch- 
er v, Sioux City, 115 Iowa 639, 89 NW 
24; Connyers v. Sioux City, etc., R. 
Co., 78 Iowa 410, 483 NW 267; Shuck 
v. Chicago, etc., R. Co., 73 Iowa 333, 
35 NW 429; Clark v Taylor, 68 Iowa 
519, 27 NW 493; Burrus v. Frank, 
67, Iowa 502, 25 NW. 750: Peck v. 
Schick, 50 Iowa 281. 

Kan.—Schroyer v. Ruffhead, 122 
Kan. 767, 253 P 414; Farmers, etc., 
Nat. Bank v. Gann, 95 Kan. 237, 148 
P 249; Atchison, etc., R. Co. v, Eng- 
lisheo38 Kan. 110,16. P 82:. Polster 
v. Rucker,.16 Kan. 115. 

Ky.—J. P. Burton Coal Co. v. Craft, 
219 an 196, 292 SW 831; 


Hastern, 
etc., Home) | Tel... - Co. tv. ‘Dempster 
_ Constr. Co., 217 Ky. 762, 290 SW 684; 


Begley v. Allen, 217 Ky. 231, 289 SW 
257; McKinney Deposit Bank v. Cy- 
rus ‘W..Seott: Mfg. Co., 207 -Ky.-340, 
269 SW 343; Louisville, ete., R. Co. 
v. Estes, 203 Ky. 93, 261 SW 882; 
Noble v. People’s Stock, etce., Feed 
Co., 189 Ky. 549, 225: SW "491; Brooks 
Vv. ‘Mavsville, 151 Ky: 707, 152 SW 
788; Hartford v. Nall, 144 Ky. 259, 
137 SW 1090; Fuller v. Mullins, 143 
Ky. 639, 1837 SW 243; Title Guaranty, 
etcs, Co, pv. Com., 141 Ky. 570, 133 
SW 577; Schnute Holtman v. Sween- 
ey, 136 Ky. 773, 125 SW 180; Bryant 
v. Prewitt, 132 Ky. 099. aonod SW 343; 
Forbes v. Hunter, 102 SW 246, 31 
KyL 285; Chesapeake, etc., R. Co. Vv. 
Satterfield, 100 SW 844, 30 KyL 1168; 
Carter Dry Goods Co. v. Carson, 90 
SW 578, 28 KyL 837; Dunekake v. 
Beyer, 79 Sw 209, 25 KyL 2001; Bry- 
ant v. Main, 17 SW 680, 
1242; Louisville v. Brewer, 72 SW 9, 
24 KyL 1671; Turner v. Trosper, 69 
SW 1089, 24 KyL 813; Bryant v. 
Mack, 41 SW 774, 19 Kyl 744; Banks 
Vv. Collins, 39 SW Bylse aky) Kyl 46; 
Wilson v. Smith, 38 Sw 870, 18 KyL 
927; Slusher v. Kinnaird, 38 SW 134, 
18 KyL 744; Massachusetts Ben. 
Assoc. V. Richart, 99 Ky. 302, 35 SW 
541, 18 KyL 95; Rogers v. Felton, 
. 98 Ky. 148, 32 Sw 405, 17 KyL 724; 
Clement v. Hughes, 16 SW_ 358; 
Boughner v. Black,. 83 Ky. 521, 4 
AmSR 174; Garnett v. Finnell, 2 Duv. 
166; Keys v. Powell, 2 A. K. Marsh. 
253; Kouns_ v. Lawall, 2 Bibb 236; 
Wohman v. Venable, 10 Ky. Op. 253. 
Me.—Burrill Nat. Bank v. Edmin- 
ister, 119 Me. 367, 111 A 423. 
Md.—Giles v. Perryman, Y Harre'& 
G. 164; Cappeau’s Bail v. Middleton, 
iL Harr. & G, 154; ‘Van dca ih Vv. 
Washmein, 1 Harr. & G. 4. 
Mass.—Crocker v. Sineeen 9 Cush. 
131; Soule v. Russell, 13 Metec. 436; 
Worster v. Canal Bridge Proprietors, 
16 Pick. 541; Read v. Chelmsford, 16 
Pick. 128; Richardson v. Hastman, 12 
‘Mass. 505; Ingersoll v. Jackson, 9 
Mass. 495; Livermore v. Boswell, 4 
Mass. 437. ; 
Mich.—Shaw v. Chicago, etc., R. Co., 
123 Mich. 629, 82 NW 618, 81 AmSR 
230, 49 LRA 308; Smith v. Pinney, 86 
Mich. 484, 49 NW 305; Fisher v. 


25 Kyl) 


PLEADING — 


' Busch, 64 Mich. 180, 31 NW 39; 
ashman v. Berry, 21 Mich. 516. 

Minn.—Macalester College v. Nes- 
bitt, 65 Minn. 17, 67 NW 652; Rich 
v. Rich, 12 Minn. 468; Cathcart v. 
Peck, 11 Minn. 45; Coit v. Waples, 1 
Minn. 134. 

Miss.—Westerfield v. Catlett, 120 S 
458; Hercules Powder Co. v. William- 
son, 145 Miss. 172, 110 S 244; Gulf, 
ete:, RR. Co. vy. Holcomb, -105 S, 787; 
Cole v. Harman, 16 Miss. 562; Halsey 
v. Pinchard, 7 Miss. 278; Pickett v. 
Ford, 5 Miss. 246; Poindexter v. Tur- 
ner, 1 Miss. 349. 

Mo.—Warner v. Oriel Glass Co., 319 
Mo. 1196, 8 SW (2d) 846, 60 ALR 
448; Hollinghausen v. Ade, 289 Mo. 
362, 233 SW 39; Scheerer v. Scheerer, 
287 Mo. 92, 229 SW 192; Farmers L. & 
T. Co. v. Southern Surety Co., 285 Mo. 
621, 226 SW 926; Phillips v. East St. 
Louis, ete., R. Co., 226 SW 863; Linn 
County Bank y. Clifton, 263 Mo. 200, 
172 SW 388; Winn v. Kansas City 
Belt R. Co., 245 Mo. 406, 151 SW 98; 
Sexton vy. Metropolitan St. R. Co., 245 
Mo. 254, 149 SW 21; W. W. Brown 
Con&tr. Co. v. Macarthur Bros. Co., 
236 Mo. 41, 139 SW 104; Howard v. 
Scott, 225 Mo. 685, 125 SW 1158; 
Thomasson y. Mercantile Town Mut. 
Ins. Co., 217 Mo. 485, 116 SW _ 1092; 
McKenzie v. United R. Co., 216 Mo. 1, 
115 SW 13; Brady v. Kansas City, 
ete., R. Co., 206 Mo. 509, 102 SW 978, 
105 SW 1195; Smith vy. Smith, 201 
Mo. 533, 100 SW 579; Frye v. St. Lou- 
is, etc., R. Co., 200 Mo. 377, 98 SW 566, 
8 LRANS 1069; Heman y. Allen, 156 
Mo. 534, 57 SW 559 [aff 181 U. S. 402, 
21 SCt 645, 45 L. ed. 916, 922]; Saw- 

yer v. Wabash R. Coy 156 Mo. 468, ou 
Sw 108; Seckinger Vv. Philibert, etc., 
Mfg. Co., 129 Mo. 590,031 SW 957: 
Hurst v. Ash Grove, 96 Mo. 168, 9 SW 
631; Jones v. St. Joseph F. & M. Ins. 
Co., 55 Mo. 342; State v. Webster, 53 
Mo. 1385; Hay v. Short, 49 Mo. 139; 
Davis v. Cooper, 6 Mo. 148; Helm v. 
Wilson, 4 Mo. 481; Hartz v. Page, (A.) 
20 SW (2d) 701; Swift v. St. Louis- 


Del- 


San Francisco R. Co., (A.) 15 SW (2d) 
964; Buswell v. Turner, (A.) 11 SW 
(2d) 1088; Hatton vy. Henman,. (A.) 


10 SW (2d) 967; Kimes v. Conran, 
(A.) 9 SW (2d) 549; Cook v. Cook- 
sey, (A.) 300 SW 1034; Kelsey v. 
Israel, (A.) 298 SW 1065; Dierks, 
etc., Lumber Co. v. Taylor, (A.) 296 
SW 176; Robertson y. Energy Constr. 
Co., (A.) 294 SW 426; State v. South- 
ern Surety Co., 221 Mo. A. 67, 294 SW 
123; State v. Sims, (A.) 286 SW 832 
ftransf 309 Mo. 18, 274 SW 3599; 
Emerson-Brantingham Imp]. Co. v. 
MecSpadden, (A.) 285 SW 801; Gray 
v. Cooper, 217 Mo. A. 592, 274 SW 


941; Steffen v. Stahl, (A.) 273 SW 
118; Turner v. Mays, (A.) 266 SW 
998; Martin v. Missouri Pac. R. Co., 


(A.) 253 SW 1083; Goar v. Belinder, 
213 Mo. A. 330, 249 SW 977; Hisen- 
berg v. Nelson, (A.) 247 SW 244; 
George. D. Hope Lumber Co. v. 
Stewart, (A.) 241 SW 675; Exchange 
Nat. Bank v. Daley, (A.) 237 SW 846; 
Tandy v. Wabash R. Co., (A.) 236 SW 
1086; Field v. Green, (A.) 236 SW 
1076; Murphy v: St. Louis-San Fran- 
cisco R. Co., 205 Mo. A. 682, 226 SW 
637; Zackwik v. Hanover F. Ins. Co., 
(A.) 225 SW 135; Walrath v. Crary, 
(A,) 222 SW 895; ‘Dalton vy. 
Maguire Real Est. Co., 
443; Russo v. Brooks, 
499: Armstrong v. Denver, 
(A.) 203 SW 246; Anderson y. 
(A.) 202 SW 3804; Becke vy. 
(A.) 199 SW 734; Bybee vy. 
(A.) 198 SW 190; La Crosse 
Co. Vv. Chick eo: ete., Rao, 
197 Mo. A. 546,.196 SW 1015; 
v. Chicago, ete., R. Co., (A.) 196 SW 
1017; Thompson y. Stearns, 197 Mo. 
A. 344,195 SW 43, 47; Maughiman vy. 
National Ben-Franklin Ins. Co., 196 
Mo. A. 367, 194 SW 893; Winslow v. 
Missouri, etc., R. Co., (A.) 192 SW 
121; State v. Nolte, (A.) 187 SW 896; 


(A.) 221 SW 
etc., R. 


Maryville Mercantile .Co. v. Hedge- 
| cock, (A.) 186 SW 55; Culbertson 


John | 


(A.) 214 SW: 


Cole | 
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v. St. Louis, ete., R. Co., (A.) 178 SW 
269; Moore v. Metropolitan St. R. Co., 
189 Mo. A. 555, 176 SW 1120; Jenne- 
mann v. Bucher, 186 Mo. A. "179, 171 
SW 613; Falloon v. Fenton, 182) Mo. 
ASTI Ss 167 SW 591;- State v. Webb, 
177 Mo. A. 60, 164 SW 184; Leader 
Realty Co. v. Markham, 163 Mo. A. 
314, 1483 SW 1104; Feeny v. Roth- 
baum, 155) Mo; AY 3139) e137, SiwWaasae 
Parker v. United R. Cos., 154 Mo. A. 
126, 183 SW 137; Summers y. Keller, 
152 Mo. A. 626, 133 SW 1180 [mod 
262 Mo. 324, 171 SW 336]; Johnson v. 
Springfield Ice, ete., Co., 143 Mo. A. 
441, 127 SW 692; Clark y. Clark, 143 
Mo. A. 350, 128 SW 218; Norman v. 
Sheip, 142 "Mo. A. 138, 125 SW Byars 
Jones v. Springfield Tract. Co; 137 
Mo. A. 408, 118 SW 675; State v. 
Reynolds, 137 Mo. A. 261, 117 SW 653; 
Nowell v. Mode, 132 Mo. A. 232, D1 
SW 641; Mason v. Deitering, 132 Mo. 
A. 26, 111 SW 862; Gabbert v. Pen- 
field, 125 Mo. A. 436, 102 SW 627; 
State v. Cowell, 125 Mo. A. 348, 103 
SW_ 5738; Linville v. Green, 125 Mo. 
A. 289, 102 SW 67; Farmers’ Bank Vv. 
Manchester Assur. Co., 106 Mo. A. 114, 
80 SW 299; Gerber v. Kansas City, 
105 Mo. A. 191, 79 SW 717; Doherty 
v. Kansas City, 105 Mo. A. 173, 79 SW 
716; Strauss v. St. Louis Transit Go.; 
102 Mo. A. 644, 77 SW 156; Reed v. 
Crane, 89 Mo. A. G1 0s Jones v. Phila- 
delphia Underwriters, 78 Mo. A. 296; 
Keaton y. Keaton, 74 Mo. A. 174; 
Clack vy. Southern Electrical Supply 
Co., 72 Mo. A. 506; Benham y. Taylor, 
66 Mo. A. 308; Summers v. Home Ins. 
Co., 56 Mo. A. 653; Clark vy. Fairley, 
24 Mo. A, 429. 

Mont.—EHdenfield v. C. V. Seal Co., 
83 Mont. 49, 270 P 642; Raymond vy. 
Wimsette, 12 Mont. 551, 31. .P 537, 33 
AmSR 604. 

Nebr.—Moses y. Mathews, 95 Nebr. 
672, 146 NW _ 920, AnnCas1915A 698; 
Shevalier v. Doyle, 88 Nebr. 560, 130 
NW 417; Sheibley v. Fales, 81 Nebr. 
495, 116 NW 1035; Grant v. Commer- 
cial Nat. Bank, 67 Nebr. 219, 93 NW 
185; Bennett v. Bennett, 65 Nebr. 
432, 91 NW 409, 96 NW 994: Powers 
Vv. Powers, 20 Nebr. 529, 31 NW es 
Mapstrick’ v. Ramge, 9 Nebr. 390, 2 
NW 739, 31 AmR 415. 

Ophir 


Nev. —MeManus Vv. 
Min. Co., 4 Nev. 15. 

N. H.—Corey v. Bath, 35 N. H. 530; 
Smith y. Eastern R. Co., 35 NE 3565 
White v. Concord R. Co., 30 N. H. 188; 
Sewall’s Falls Bridge Y. Fisk, 23 N. 
H. 171; Elliot v. Heath, 6 N. H. 426; 
Walpole v. Marlow, 2 N. H. 385. 

Be J.—Farwell v. Smith, 16 N. J. L. 

N. M.—State Bank of Commerce v. 
Western Union Tel. Co., 19 N. M. 211, 
142 P 156, LRA1915A 120; Western 
Union Tel. CON Va Longwill, 5 N. M. 
308, 21 P 339. 

N. Y.—Avery v. New York Cent., 
ete, Ri. Con 106. Nv oe Lae 2 SN 619, 
60 AmR 433; Ridell v. New York 
Cent., ete., R. Co., 73 N. Y. 618; Frees 
v. Blyth, "99 App. Div. 541, $1 NYS 
103; Hall v. McKechnie, 22 Barb. 244; 
House v. Howell, 3 Silv. Sup. 455, 6 
NYS: 799): Newstadt v. Adams, 12 'N. 
Ga Super. 43; Reynolds v. Lounsbury, 
6 Hill 5384; Bayley v. Onondaga Coun- 
ty Mut. Ins. Co., 6 Hill 476, 41 AmD 
759; Utica Bank Vv. Smedes, 3 Cow. 
662; Hastings v. Wood, 13 Johns. 482; 
Thomas v. Roosa, 7 Johns. 461; Bay- 
ard v. Malcolm, 2 Johns. 550, 3 AmD 


xt 

C.—Lyon v. Atlantic Coast Line 
. caer 165 N. C. 148, 81 SE 1; Raven- 
al ov. ‘Ingram, 131 N. Cc 549, 42 SH 
967; Parish v. Wilhelm, 63 N. C. 50. 

N. D.— Guild v. More, 32 N. D. 432, 
155 NW 44. 

Oh.—Youngstown v. Moore, 30 Oh. 
St. 133; Erwin v. Shaffer, 9 Oh. St. 43, 
72 AmD 618; Nott v. Johnson, 7 Oh. 
St. 270; Stull v. Wilcox, 2-Oh. St. 
569; Nelson v. Ford, 5 Oh.-473; Har- 
rison v. Mack International Motor 
ee Corp., 20: Oh. A. 256, 151 “Nee 
Okl.—Williamson y. Oliphant, 85 


Silver 


’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Okl. 3, 204 P 301; Hoehler v. 
40 Okl. 681, 140 P 146; Hall v. Bruner, 
36) OKLP4 74311 274 P1255. 

Or.—Credit Serv. Co. v. Korn, 121 
Or. 685, 256 P 1047; Solomon v. Ken- 
ner, 121 Or. 407, 255 P 471; Security 
Finance Co. v. Comini, 119 Or. 460, 
249 P 1054; Eade v. Condon First Nat. 
Bank, 117 Or. 47, 242 P’'838, 43 ALR 
374; Walker v. Fireman’s Fund Ins. 
Co., 114 Or. 545, 234 P 542; Loveland 
v. ‘Warner; 113 Or! 604, 233'-P 565; 
Teshner v. Roome, 106 Or. 382, 210 P 
160-212 Praise Duby vi. Hicks, 105 
Or. 27, 209 P 156; C. R. Shaw Whole- 
sale Co. v. Hackbarth, 102 Or. 80, 198 
P 908, 201 P 1066; Obermeier v. Mat- 
tison,.98 Or: 195, 192 P 283, 193. P 915; 
McCarthy v. Frazier, 97 Or. 493, 192 
P 491; Oregon Home Builders v. 
Montgomery Inv. Co., 94 Or. 349, 184 
P 487; Johnston v. Fitzhugh, 91 Or. 
247, 178. P. 230; Title Ins., ete., Co. v. 
Northwestern Long Distance Tel. Co., 
88 Orn. 666, 9173, P--2515- Smithy. v- 
Dwight, 80 Or. 1, 148 P 477, 156 P 5738, 
AnnCasl1918D 563; Farrell v. Kirk- 
wood, 69 Or. 413, 139 P. 110; Temple- 
ton. v.4 Liloyd,, 59. Or. 52, 109. P; 1119; 
115 P 1068; Morrison v. Gardner, 57 
Or. 438, 111 P 243;- Brown v. Lewis, 
50 Or. 358, 92 P 1058; Scott v. Chris- 
tenson, 49 Or. 223, 89 P 376, 124 AmSR 
1041; Overbeck v. Roberts, 49 Or. 37, 
87 P 158; Ferguson v. Reiger, 43 Or. 
505, 73 P 1040; Roseburg R. Co. v. 
Nosler, 37 Or. 299, 60 P 904; Fowler 
Ver ehrenix ins Co.,~35: Or. 559, 57, & 
421; Sayre v. Mohney, 35 Or. 141, 56 P 
526; Bennett v. Minott, 28 Or. 339, 39 
P 997, 44 P 288; Hemenway v. Fran- 
eis, 20 Or. 455, 26 P 301: 

Pa.—Sautter v. Rowland, 285 Pa. 
212, 131 A 733; Pifer v. Berkey, 229 
Pa: 394, 78 A 990; Pennsylvania Salt 
Mfg. Co. v. Neel, 54 Pa. 9; Cornelius 
v. Molloy, 7 Pa. 293; Chestnut Hill, 
ete., Turnp. Co. v. Rutter, 4 Serge. & 
R. 6, 8 AmD 675; Miles v. Oldfield, 
4 Yeates 423, 2 AmD 412. 

R. I.—Golden v. R. L. Greene Pa- 


Short, 


per Co., 44 R. I. 226, 116 A 577. 

S. C.—Jordan v. Boone, 39 S. C. L. 
rey Lahiffe v. Hunter, 16 S. C. L. 

Tenn.—Read v. Memphis Gayoso 
Gas Co., 9 Heisk. 545; Stanley v. 
Brit, Mart. & Y. 222. 

Tex.—Brown v. Montgomery, 89 
Tex. 250, 34 SW 443; De Witt v. Mil- 
ler, 9 Tex. 239; Humphreys Oil Co. 


v. Liles, (Commn. A.) 277-SW 100 [aff 
(Civ. A.) 262 SW 1058]; Bering Mfg. 
Co. v. Carter, (Commn. A.) 272 SW 


1105; Reliable Iron Works v. First 
State Bank, ete., Co., (Civ. A.) 241 
SW 592; Landrum y. Turney, (Civ. 


A.) 239 SW 366; Hamilton County 
Dev. Co. v. Sullivan, (Civ. A.) 220 SW 
116; Federal L. Ins. Co. v. Wilkes, 
(Civ. A.) 218 SW 591; Ft. Worth v. 
Reynolds, (Civ.- A.) 190 SW 501; In- 
diana, etc., Live Stock Ins. 
Smith, (Civ. A.) 157 SW 755; 
vy. Childress, 40 Tex. Civ. A. 
SW 84; Lewis v. Batten, 35 Tex. Civ. 
A. 370, 80 SW. 389; Shaw v. Lobitz, 
(Civ. A.) 35 SW 877. 

Utah.—Anderson v. °Cercone, 54 
Utah 345, 180 P 586; Maynard v. Lo- 
comotive Engineers Mut. L., etc., Ins. 
Assoc., 16 Utah, 145, 51 P 259, 67 Am 
SR. 602. 

Vt.—Prohate Ct. v. Dodge, 87 Vt. 
133, 88 A 529; Lawson v. Crane, 83 Vt. 
115, 74 A 641; Lucia v.'Meech, 68 Vt. 
175, 34 A 695; Strong v. Richardson, 
19 Vt. 194; Battles v. Braintree, 14 
Vt. 348; Haselton v. Weare, Vt. 
480; Richardson v. Royalton, ete., 
Turnp. Co., 6 Vt. 496; Pawlet v. Rut- 
land, Brayt. 175. 

Va.—Richmond v. McCormack, 120 
Va. 552, 91 SE 767; Snapp v. Speng- 
ler, 2 Leigh (29 Va.) 1; Bailey v. Clay, 
4 Rand. (25 Va.) 346; MeMichen vy. 
Amos, 4 Rand. (25 Va.) 134; Fulgham 
Vv. Lightfoot, 1 geek ( Va.) 250. 

Wash.—You v. Rummens, 121 
Wash. 639, 2108 ee Ss Vergonis v. 
Vaseleou, 105 Wash. 441, eS aor 
ores v. Ryan, 62 Wash. 60; azo 

W. Va.—Grass v. Big Creek Dev. 
Co., 75 W. Va. 719, 84. SE 750, LRA 


‘that the complaint 
those respects, the omission is cured’ 


PLEADING 
1915E 1057; State v. Seabright, 15 
W. Va. 590. 

Wis.—Fehlhaber v. McFadden, 156 
Wis. 462,,.146 NW 484; Blaikie v. 
Griswold, 10 Wis. 293. 

Wyo.—Hudson Coal Co. v. Hauf, 
18 Wyo. 425, 109 P 21. 


Eng.—Hobson v. Middleton, 6 B. & 
C. 295, 18 HCL 142, 108 Reprint 461; 
Farnworth v. Chester, 4 B. & C. 555, 
10 ECL 700, 107 Reprint 1166; Hunt- 
ingtower v. Gardiner, 1 B. & C. 297, 
8 ECL 128, 107 Reprint 111; Weston 
v. Mason; 8 Burr. 1725, 97 Reprint 
1067, 1 Saund. 228 note 1, 85 Reprint 
245; Smith v. Keating, 6 C. B. 136, 
60 ECL 136, 136 Reprint 1203; Avery 
v. Hoole, Cowp. 825, 98 Reprint 1383; 
Amey v. Long, 9 East 473, 103 Reprint 
653; McGregor v. Graves, 3 Exch. 
34, 154 Reprint 745; Jack v. Tease, 12 
Ir. Ch. 279; Jackson v. Pesked, 1 M. 
& S. 234, 105 Reprint 88; Hudson v. 
Nicholson, 5 M. & W. 437, 151 Reprint 
185; Lane v. Crockett, 7 Price, 566, 
146 Reprint 1063; Crouther v. Old- 
feild, 1 Salk. 364, 91 Reprint 316; 
Bishop v. Hayward, 4 T. R. 470, 100 
Reprint 1124; English .v. Burnell, 2 
Wils. 258, 95 Reprint 798. 

{a] A mere implied statement of 
a cause of action is good after ver- 


oe Keaton v. Keaton, 74 Mo. A. 
[b] Illustrations of defects cured. 


—(1) Failure to allege demand before 
suit. Shultz v. Miller-Hamilton, 189 
Ill. A. 396; Lobaco Co. v. Chaffin, 193 
Ky. 225, 235 SW 993;. Bliss v. Arnold, 
8 Vt. 252, 30 AmD 467. (2) Failure 
to allege notice to defendant that 
plaintiff has performed the condition 
which was the consideration of the 
promise sued on is cured by verdict. 
Colt v. Root, 17 Mass. 229. (3) Fail- 
ure in action for the price of land to 
allege tender of a.deed. Witt v. 
Boothe, 98 Kan. 554, 158 P 851. (4) 
Insufficient allegations of excuse for 
nonperformance of contract by plain- 
tiffs. Thompson v. Stearns, 208 Mo. 
A. 338, 234 SW 1059. (5) Failure of 
petition in an action by a wife for 
separate maintenance to allege that 
the husband’s abandonment was with- 
out just cause. Coulter v. Coulter, 175 
Mo. A. 1, 161 SW 281. (6) Where, in 
an action of debt for rent, defendant 
pleaded entry by plaintiff, but did not 
aver expulsion, but issue was taken 
on non intravit and found for defend- 
ant, the plea was held to be good after 
verdict. Reynolds v. Buckle, Hob. 
326, 80 Reprint 468. 

{c] An insufficient description of 
contracts on which suit is brought is 
merely a defective statement of the 
cause of action, which would be cured 


by verdict. Bade v. Hibberd, 50 Or. 
501, 93 P 364. 
‘ [d] Ability and willingness to 


perform,—W ant or insufficiency of al- 
legations of plaintiff's ability and 
willingness to perform a contract is 
cured by verdict or judgment. Ste- 
vens-Jarvis Lumber Co. v. Quixley 
Lumber Co., 229 Ill. A. 419; Blake 
v. Clark, 217 Ky. 340, 289 SW 287; 
Maupai v. Jackson, 139 App. Div. 524, 


124 NYS 220 [aff 64 Misc. 407, 118 
NYS 513]. 
{e] Fraud.—(1) In an action to re- 


cover money paid for shares of stock 
sold by misrepresentation, where the 
complaint alleges that defendant 
stated that the company owned a cer- 
tain patent, and that plaintiff, after 
the sale, discovered that it owned no 
such patent, and alleges that defend- 
ant’s statements were made “falsely 
and fraudulently,” but does not di- 
rectly allege that the statements were 
untrue, nor that they were made with 
fraudulent intent, if there is no spe- 
cial demurrer raising the objection, 
and the case is tried on the theory 
is \sufficient in 


by findings of the court that the 
statements were not true, and were 
not warranted by information pos- 
sessed by defendant. Spreckels v. 
Gorrill, 152 Cal. 388, 92 P1011; Allen 
y. Gorrill, 152 Cal. XVI, 92, P 1017. 
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(2) In_an action for damages for 
fraudulent misrepresentations in sale 
of land, a complaint alleging plain- 
tiffs’ performance of all covenants 
and conditions except payment of 
the balance of the purchase price was 
not insufficient for failure to allege 
readiness, ability, etc., to make such 
payment where plaintiffs attempted, 
although inartificially, to plead that 
such payment was withheld because 
plaintiffs insisted on their right thus 
to recoup any damages for which 
they might obtain judgment, where 
defendants’ cross complaints showed 
the amounts due and they were cred- 
ited at the trial. Foster v. Gorham, 
63 Cal. A. 601, 219 P 476. (3) While 
one suing for deceit must aver that 
the representations were made with 
knowledge of their falsity, the aver- 
ment is sufficient, especially after the 
verdict, if it can be fairly inferred 
that defendant falsely and fraudu- 
lently deceived plaintiff. Adams v.- 
Barber, 157 Mo. A. 370, 139 SW 489. 
(4) In an action for deceit predicated 
upon false representations as to the 
value of corporate stock, a defective 
allegation in the deciaration as to 
lack of value of such stock at the 
time of the filing of the declaration 
is cured by verdict. Chesrown v. 
Black, 155 Ill. A. 422. 

[f] Attornment.—Where the bar- 
gainee of a reversion declared in debt 
for rent, the omission to state attorn- 
ment in the declaration was decided 
to be aided by verdict. Hitchin v. 
Stevens, 2 Show. 233, 89 Reprint 909. 

[g] Accord and satisfaction.—A 
plea of accord and satisfaction is de- 
fective if it fails to allege that the 
matter relied upon was accepted by 
plaintiff as a satisfaction, but such 
defect is cured by a verdict. Wilker- 
son v. Bruce, 37 Mo. A. 156. 

{h] Adoption of common-law rule. 
—Where the petition in an action de- 
pending on a rule of the common law 
of a sister state, which could not be 
presumed to have adopted the com- 
mon law, failed to allege such adop- 
tion, and defendant answered over, it 
will be presumed after verdict that 
such rule did exist. Shelton v. Met- 
ropolitan St. R. Co., 167 Mo. A. 404, 
151 SW 498. 

[i] A petition alleging an agree- 
ment within the statute of frauds, 
but not alleging that such agreement 


was in writing, is sufficient after 
judgment. Thackaberry v. Wilson, 90 
Nebr. 448, 133 NW _ 841; Schmid vy. 


Schmid, 37 Nebr. 629, 56 NW 207. 
{j] Im an action on a note a ver- 
dict or judgment has been held to 


cure: (1) Failure to allege nonpay- 
ment. Howorth v. Searce, 29 Ind. 
278. (2) Failure, as against makers, 


to allege demand and notice, or facts 
showing waiver thereof. Belcher v. 
Palmer, 35 Nebr. 449, 53 NW 380. (3) 
Failure to aver special demand at 
place where note was payable. Irvine 
v. Withers, 1 Stew. (Ala.) 234. (4) 
Failure to allege that note sued on 
was lost without fraud on plaintiff's 
part. Crawford v. Crawford, 222 Ky. 
708, 2 SW (2d) 401; Kimbrough v. 
Lexington City Nat. Bank, 150 Ky. 
336, 150 SW 325. (5) Failure to al- 
lege assignment or transfer of note 
to plaintiff. Columbia Hotel Co. v. 
Rosenberg, 122 Or. 675, 260 P 235. 
(6) Failure to aver name of plain- 
tiff's immediate indorser. Strader v. 
Alexander, 9 Port. (Ala.) 441. (7) 
Defects in allegations of notice of dis- 
honor and waiver of notice. Doherty 
v. Louisville First Nat. Bank, 170 
Ky. 810, 186 SW 937. (8) Other de- 
fects cured. Wills v. Claflin, 92 U. 


S. 135, 23 I. ed. 490; Brent v. Met- 
ropolis Bank, 1 Pet. (U. S.) 89, 7 L. 
ed. 65; Henry v. Safford, 211 Mo. A. 


3808, 241 SW 951; Scott v. Christen- 
son, 49 Or: 223, '89) P 376, 124. AmSR 
1041; Reiter v. Fruh, 150 Pa. 623, 24 
A 347; Evans v. Evans, (Tex. Civ. 
A.) 249 SW 1097. 

{k] In an action on an insurance 
policy a verdict or judgment has been 
held to cure: (1) Failure to allege 
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objection ;*° and the same result follows from the op- 
eration of the statutes of jeofails, the general import 
of which is the euring of all errors or irregularities 
which do not affect the substantial rights of the par- 
In other words, a pleading will always be 
deemed sufficient after verdict if it contains allega- 
tions from which every fact necessary to the main- 
tenance of the action or establishment of a defense 
may by fair and reasonable intendment be inferred,?® 
and without proof of which the jury could not have 


ties.34 


plaintiff's ownership of insured prop- 
erty at time of loss. Manufacturers’ 
Mut. F. Ins. Co. v. Swaney, 53 Ind. A. 
429, 101 NE 843; Henry Clay F. Ins. 
Co. v. Barkley, 160 Ky 153, 169° Sw 
747; Cox v. American Ins. Co., 137 
Mo. A. 40, 119 SW 476. (2) Failure 
specifically to allege payment of pre- 
miums. Pacific Mut. L. Ins. Co. v. 
Taylor, 166 Ky. 323, 179 SW 199. (8) 
Failure to allege that the demand 
sued for was due, or that the in- 
sured property at the time of the 
fire was located at the place described 
in the policy sued on. Elder v. In- 
surance Co. of North America, 206 
Til. A. 172. (4) Defective allegations 
of fraud and collusion. Beeville 
First Nat. Bank v. Security Mut. L. 
ins, Cos, 283° Mo. 336" 222 Siw 13832; 
Walker v. Fireman’s Fund Ins?£Coi; 
114 Or. 545, 234 P 542; Lindstrom v. 
National L. Ins. Sor 84 Or. 588, 165 
P 675. (5) Defective allegations of 
cause of loss. Caledonian Ins. Co. v. 
Neifeh, (Ky.) 16 SW (2d) 1046. (6) 
Failure to allege that proofs of loss 
were furnished. Bischoff v. General 
Ace. ete., Assur. Corp., Ltd., 180 Ill. 
A. 405. (7) Allegations as "to value 
of property. See infra § 1295. (8) 
Other defects or omissions cured. 
Metropolitan L. Ins. Co. v. Stanley, 
224 Ky. 529, 6 SW (2d) 682; General 
Acc. Fire, etc., Assur. Corp. v. Strat- 
ton, 165 Ky. 754, 178 SW 1060; Thom- 
asson vy. Mercantile Town Mut. Ins. 
Co., 217 Mo. 485, 116 SW 1092; May- 
hew v. Illinois Mut. Life, 217 Mo. A. 
429, 266 SW 1001; Maggard v. Stuy- 
vesant Ins. Co., (Mo. A.) 187 SW 571; 
Magegard v. Pacific F. Ins. Co., (Mo. 
A.) 187 SW 569; Wicecarver v. Mer- 
ecantile Town Mut. Ins. Co., 137 Mo. 
A. 247, 117 SW 698; Williams v. 
Pacific States F. Ins. Co., 120 Or. 1, 
251 -P 258. 

[1] Defective allegation cured in 
actions for conversion.—Genslinger v. 
New Illinois Athletic Club, 229 Ill. 
A. 428; Exchange Nat. Bank v. Daley, 
(Mo. A.) 237 SW 846; Merrill v. Ma- 
son, 159 Mo. A. 605, 141 SW 454; 
Wilkinson v. Misner, 158 Mo. A. bod, 
138 SW 931, 

fm] A special verdict will cure a 
defective averment. Rau v. Ball 
Bros. Glass Mfg. Co., 21 Ind. A. 147, 
51 NE 945. 

36. See supra § 1281; 
supra note 35 

37. See statutory provisions; 
cases passim supra note 35. 

38. Cal.— McCombs vy. Church, 180 
Cal; 233; 1800P 535. 

Conn. -_Dale v. Dean, 16 Conn. 579; 
Spencer v. Overton, 1 Day 183. 

Til. Walters v. Ottawa, 240 Ill. 
259, 88 NE 651 [rev 144 Ill. A. 379]; 
Sargent Vi Baublis, 215-01). 428), 47 
NE 455; Genzel v. New York, etc., R. 
Coy, 249 Tl A. 164; Sobieski v. Chi- 
cago, 234 Ill. A. 382; Bacon v. Em- 
erson-Brantingham Co., 213 Ill. A. 96; 
Means v. Terminal R. Assoc., 202 Ill. 
A. 591; McConnell v. Chicago R. Co., 
199 Ill. A. 490; Kleet v. Southern 
Minos Coad, sete. Cor. 197) li AS 
243; Scola v. Scola,-194 Ill. A. 336; 
McMahon v. Owsley, 176 Ill. A. 144 
{rev on other grounds 260 Ill. 43, 
102 NE 1010, LRA1916F 1208]; Illi- 
nois Terra Cotta Lumber Co. v. Han- 
ley; 116) Tl. A. 2359 [rev on -other 
grounds 214 Ill. 243, 73 NE 373]. 

Ind.—Murphy v. Murphy, 95 Ind. 
430; National F. Ins. Co. v. Pfeil, 80 


and cases 


and 
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supported by the 


Ind. A. 346, 140 NE 916; Harter v. | 
Parsons, 14 Ind. A. 331, 42 NE 1025. 

Ky.—Kentucky Shoe Mfg. Co. v. 
Carraway, 186 Ky. 581, 124 SW 852; 
Rogers v. Felton, 98 Ky. 148, 32 SW 
405, 17 KyL 724; Murphy v. Hubble, 
2) Duv. 240; >— Wilson Wes Hunt, 6. iB} 
Mon. 379. 

Minn.—Alden v. Kaiser, 121 Minn. 
111, 140 NW 343; McElrath v. Mc- 
Elrath, 120 Minn. 380, 139 NW 708, 44 
RAINS #5055. "Collins vo St. avouis 
County School Dist. No. 39, 114 Minn. 
307,°1381 NW 322. 

Mo.—Foster v. Chicago, etc., R. Co., 
14 SW (2d) 561; Linn County Bank 
v. Clifton, 263 Mo. 200, 172 SW 388; 
State v. Williams, 77 Mo. 463; St. 
Louis International Bank v. Frank- 
lin County, 65 Mo. 105, 27 AmR 261; 
Bowie v. Kansas City, 51 Mo. 454; 
Cabool School Dist. v. U. S. Fidelity, 
etc., Co., (A.) 9 SW (2d) 103; Avery 
v. Mechanics’ Ins. Co., (A.) 4 SW 
(2d) 871; Grobe v. Energy Coal, etc., 
Cole 21 Mor AALS LaF 2b SVEN Onis 
Schwartz v. National Acc. Soc., 216 
Mo. A. 63, 267 SW 87; Ball v- Gris- 
more, 210 Mo. A.~16, 239 SW 524; 
Thompson v. Stearns, 208 Mo. A. 338, 
234 SW 1059; Mossberger v. Moss- 
berger, 202 Mo. A. 271, 215 SW 760; 
Edwards vy. Yarbrough, (A.) 201 SW 
972; Young v. Queen Ins. Co., (A.) 
201 SW 940; Pickel Stone Co. v. Mc- 
Clintin, 177 Mo. A. 494, 160 SW 833; 
Coulter v. Coulter, 175 Mo. A. 1, 161 
SW 281; Fleishman v. Polar Wave 
Ice, etc., Co., 163 Mo. A. 416, 143 SW 
881; Richard Brown, etc., Contract- 
ing Co. v. Bambrick Bros. Constr. 
Co.,, 150° Mo; A. 505, 134" Sw 134; 
Wyler v. Ratican, 150 Mo. A. 474, 1381 


SW 155; Wycoff v. Epworth Hotel 
Constr., ete., Co., 146 Mo. A. 554, 125 
SW 550; Moellman v. Gieze-Hensel- 


meier Lumber Co., 134 Mo. A. 485, 
114 SW 1023; Munchow v. Munchow, 
96 Mo. A. 558, 70 SW 386; New York 
Store Mercantile Co. v. Chapman, 78 
Mo. . 616; Enterprise Coal Co. v. 
Liberty Brewing Co., 20 Mo. A. 16. 

N. H.—White v. Concord R. Co., 30 
N. H. 188. 
oan Y.—Addington v. Allen, 11 Wend. 

Or.—Gray v. Hammond Lumber 
Coy Its Or-570,°232) P 63%, 2350 . Sou) 
234 SP ZO Vann Lv Dayaor, Os. Or: 
566, 190 P 342, 194 P 857; Portland 
vy. New England Casualty ‘Co., $6 Or. 
48, 189 P 211; Bridges v. Multnomah 
County, 92 Or. 214, 180 P 505. 

Ss. C.—Simpson vy. Vaughan, 33 S. 
Coens, 

Tex.—Schuster v. Frendenthal, 74 
Tex! D3, ) il Si Obi yw Bustillos™ v. 
Southwestern Portland Cement Co., 
(Commn. A.) 211 SW 929 [rev (Civ. 
A.) 169 SW 638, and op of Sup. Ct. 
conformed to (Civ. A.) 216 SW 268]; 
Ellis v. Howard Smith Co., 35 Tex. 
Civ. A. 566, 80 SW 683. : 

Wyo.—Grover Irr., etc., Co. v. Lov- 
ella Ditch, ete., Co. 21 Wyo. 204, 
131 1 43, LRA1916C 1275, 
AnnCas1915D 1207; Jones vy. Parker, 
3 Wyo. 423, 273 P 687. 

Eng.—Jackson vy. Pesked, 1 M. & 
S. 234, 105 Reprint 88. 

{a] The fullest intendment within 
the potentiality of the terms of the 
petition will be accorded to it after 
verdict. . Huber’ v. United’ R. Cos., 
(Mo.) 189 SW 1163. 

[b] Occupancy; 
averment 


control.— An 
that defendant occupied 


rendered the verdict.®® 
defective statement or omission of a material fact 
will not be fatal after the verdict or judgment where 
proof of such fact is admitted without objection, and 
the matter fully litigated as if it has been put in is- 
sue;?° in such ease the court will treat the pleading 
as amended to admit such proof.*! 
complaint cannot be cured by findings which are un- 


[§ 1285 


So it has been held that the 


But a defective 


evidence.*?, The above rules apply 


to defects in a plea of set-off or counterclaim,** and 


certain rooms as a place of business 
has been held to include by reason- 
able intendment after verdict the con- 


trol of the rooms. Clack v. South- 
ern Electrical Supply Co., 72 Mo. A. 


506. 

Construction of pleadings when ob- 
jection comes after wore or judg- 
ment see supra § 10 


39. Sargent v. Boubhe 215 Ill. 428, 
47 NE 455; McConnell v. Chicago R. 
Co. 199 Tilly “Ga 490; Richter v. Chi- 
cago, CtC wits Con 1 1 eTTeAS 538, [aff 
273 Ill. 625, 118 NE 153]; Rosseu 
v. Goodridge, 185 Tll. A. 164; O’Don- 
nell v. Riter-Conley Mfg. Co., 172 Tl. 


A. 601; Schwartz v. Sandoval Zine 
Co:, 169/ TSA: 26332 Colt@v,, Rootag ia 
Mass. 229; Ball v. Grismore, 210 Mo. 
A. 16, 239 SW 524; Porter v. Illinois 
Southern R. Co., 137 Mo. A. 293, 117 
SW 680; Dawid v. Waters, 11 Or. 448, 


by Pease 

40. Cal.—Starkweather v. Eddy, 
Si Call An 9226 1e Ps 7 Oar 

Ill.—Ensminger v. Chicago R. Co., 
205 Ill. A. 608. 

Kan.—Garten v. Trobridge, 80 Kan. 
720, 104 P 1067. 

Mo.—Shelton y. Metropolitan St. 
R. Co., 167 Mo. A. 404, 151 SW 493. 

Mont.—Moss vy. Goodhart, 47 Mont. 
Zr oss eel Onn 


Nebr —Agnew v. Pawnee City, 79 
tebr, 6 603, 113 NW 236. 


M. ear ‘183 P 398. 

Cleveland, etc., R. Co. v. Te- 
faa ‘4 Oh. Cir. Ct. N. S. 145, 26 Oh. 
Cirs, Ct, 45% 


Or.—Winters v. Privett, 86 Or. 501,, 


168 P 942. 

Pa.—Windows v. Rudolph, 37 Pa. 
Super. 264. 

Philippine.—Roces v. Jalandoni, 12 
Philippine 599. 

Utah.—Harkness v. McClain, 8 
Utah 52, 29 P 964. 
ese see cases passim supra notes 

See also supra §§ 1234-1242. 

[a] Adverse possession.—Failure 
of the petition to allege that plain- 
tiff had been in the “exclusive” ad- 
verse possession of the premises for 
ten years is not a material error after 
judgment, where the proof shows 
that the possesion was exclusive. 
Agnew v. Pawnee City, 79 Nebr. 603, 
113 NW 236; Tourtelotte v. Pearce, 
27 Nebr. 57, 42 NW 915. 

41. Prescott, etc., R. Co. v. Hen- 
ley, 124 Ark. 118, 186 SW 616; Moss 
v. Goodhart, 47 Mont. 257, 131 P 1071; 
Springer v. Wasson, 25 N. M. 379, 
LSs°R) 898s Gearhardt v. Moulder, 85 
Os 200, 205 P 141. And see supra § 

42. Gray v. Yarbrough, 61 Cal. A. 
724, 215 P 94. 


43. Dwyer v. Redmond, 103 Conn. 
237, 1830 A 108; Webb vy. Kentucky, 
etc., Power Co., 216 Ky. 64, 287 Sw 
232: George D. Hope Lumber Co. vy. 
Stewart, (Mo. A.) 241 SW 675; Ball 


v. Grismore, 210 Mo. A. 16, 239 SW 
524; State v. Mathieson, 207 Mo. A. 
676, 232 SW 181; Parker-Washington 
Co. v. Meriwether, 172 Mo. A. 344, 158 
SW 74; Hackett Digger ce vy. Carl- 
son, 127 Or. 386, 272 P 260 

[a] Ilustration.—In ‘an action 
against a seller of standing timber 
for a deficiency in the timber which 
had been paid for, an answer alleg- 
ing for a counterclaim that the buyer 
unlawfully cut and removed from 


For later cases, developments and changes in the law see cumulative Annotations, same litle, page and note number. ; 


§§ 1285-1286] 


to a defective replication or reply.** 
in applying these rules to a complaint, it has been 
held that, where the complaint alleges facts sufficient 
to bar another suit for the same cause of action, all 
other defects to which no objection was interposed 
It has been held that a 
declaration in trespass charging, by way of recital, 
instead of by direct allegation, 


are cured by verdict.*® 


“for that whereas,” 


the land timber which did not belong 
to him, that eight hundred or more 
trees which belonged to the seller 
were removed, and that each tree was 
worth one dollar and fifty cents, was 
sufficient after verdict and judgment 
for the seller to state a cause of ac- 
tion on a counterclaim. Runyons v. 
Burchett, 135 Ky. 18, 121 SW 975. 

44, Iil._Hellen v. Hellen, 170 Ill. 
A. 464. 

Miss.—Barrow v. Wade, 15 Miss. 


Mo.—United Zine Cos. 
Acc. Assur. Corp., 
128 SW 836 

Nebr.—Mosslander v. Armstrong, 
90 Nebr. 774, 134 NW 922; Western 
Mattress Co. v. Potter, 1 Nebr. 
(Unoff.) 627, 95 NW 841. 

Or.—Hill v. McCrow, 88 Or. 299, 
170 P 306; Lindstrom v. National 


v. General 
144 Mo. A. 380, 


Liens: ) Co.jn84 eOrs 588; 165.0P 675; 
Childers v: Brown,<81 Or. 1,158 .P 
166, AnnCas1918D 170; Foster v. 


a Sty. Lumber Co., 65 Or. 46, 131 
36. 

Wash.—Said v. Twin City Light, 
éte;,, Co., 70.Wash, 585,127 P 19%: 

fa] A defect in a replication de 
injuria in an action of trespass is 
aided by verdict. Connor v. Green- 
berg, 198 Ill. A. 129. 

[b] Fraud in obtaining release.— 
In an action under Employers’ Lia- 
bility Act (L. §§ 6785-6791) to re- 
cover damages for personal injuries, 
defended on the ground that plaintiff 
executed certain contracts and re- 
leases, a reply alleging that the re- 
lease was obtained by fraud, and that 
at the time plaintiff signed the re- 
Jease he was fraudulently prevented 
from reading the instrument, was not 
insufficient, after verdict, as pertain- 
ing only to one release and not reply- 
ing to an affirmative answer relative 
to two other releases, where the reply 
was unchallenged by motion or de- 
murrer. McKay v. Portland El. Co., 
128 Or. 609, 275 P 603. 

45. Xenia Real-Est. Co. v. Macy, 
147 Ind. 568, 47 NE 147; Vermillion 
County v. Chipps, 131 Ind. 56, 29 NE 
1066, 16 LRA 228; Peters v. Banta, 
120 Ind. 416, 22 NE 95; Colchen v. 
Ninde, 120 Ind. 88, 22 NE 94; Du 
Souchet v. Dutcher, 113 Ind. 249, 15 

; Orton v. Tilden, 110 Ind. 131, 
: Burkett v. Holman, 104 
Ind. 6, 3 NH 406; Hedrick v. Osborne, 
99 Ind. 143; Louisville, etc., R. Co. 
v. Harrington, 92 Ind. 457; Balti- 
more, etc., R. Co. v. Kreiger, 90 Ind. 
380; Louisville, etc., R. Co. v. Spain, 
61 Ind. 460; .Donellan v. Hardy, 57 
Ind. 393; King v. Edward Thompson 
Co., 56 Ind. A. 274, 104 NE 106; Cleve- 
land, étc., R. Co. v. Champe, 55 Ind. 
A. 243, 102 NE 868; Joseph BE. Lay 
Co. v. Mendenhall, 54 Ind. A. 342, 102 
NE 974; Dickinson v. Dickinson,: 54 
Ind. A. 53, 102 NE 389; Hillyard v. 
Robbins, 53 Ind. A. 107, 101 NE 341; 
Cicero v. Lake Erie, etc., R. Co., 52 
Ind. A. 298, 97 NE 389; Anderson v. 
Leonard, 51: Ind. A. 14, 98 NE 891; 
Chicago, etce., R. Co. v. Kiracofe, 48 
Ind. A. 407, 95 NE 1117; Oliver Type- 
writer Co. v. Vance, 48 Ind. A. Pale 
95 NE 327; Beaning vy. South Bend 
Blectric Co., 45) Ind: A. 261, 907 NE 
786; Hill v. Kerstetter, 48 Ind. A. 
431, 86 NE 997, 87 NE 695; Schmoll 
Vv. ’Schenck, 40utnds dae 581, 82 NE 
805; Lewis Ae COn Va irOver 
38 Ind. A. asd (ass NE 1068; George 
v. Robinson, 36 Ind. A. 310, 75 NE 
607; Smith v. Smith, 35 Ind. A. 610, 
74 NE 1008; Markle v. Hunt, 12 Ind. 
A. 353, 40 NE 280; Clark v. Maxwell, 
12 Ind. A. Lo; 40 NE 274; Warden 


PLEADING 


As a criterion 
contrary.*? 


Defense. 


v. Nolan, 10 Ind. A. 334, 37 NE’ 821; 
Carman, 3 (ind.s. Avs 20% 29 
Schwartz v. National Acc. 


, 216 Mo. A. 63, 267 SW 87; Nich- 


USF) MOns Ane 1275-12 SW ct183:; 
State v.. Webb, 177 Mo. A.°60, 164 
SW 184. 

46. Gordon v. Hood, Minor (Ala.) 
122; Coffin v. Coffin,, 2 Mass. 358; 
Collier v. Moulton, 7 Johns. (N. Y.) 
109; Dobbs v. Hdmunds, 2 Ld. Raym, 
1413, 92 Reprint 419; White v. Shaw, 
2 Wils. 2038, 95 Reprint 767; .Douglas 
v. Hall, 1 Wils. 99, 95 Reprint 514. 

47. Moore v. Dawney, 38 Hen. & 
My Cle) Va.) 22%. 

4s. U. S.—U. S. Fidelity, etc., Co. 
v. Whittaker, 8 F. (2d) 455 [rev 300 
Fed. 129]; Sligo Furnace Co. v. Dal- 
ton, 255 Fed. 532, 166 CCA 600; In 
re Belle Fourche First Nat. Bank, 152 
Fed. 64, 81 CCA 260; Pontiac v: Tal- 
bot Pav. Co., 94 Fed. 65, 36 CCA 88, 
48 LRA 326; World’s Columbian Ex- 
position Co. y. France, 91 Fed. 64, 
33—-€CAS 333; 

Per rig i Sah ive Beasley, 40 Ala. 

Ark.—Knight v. ‘Sharp, 24 Ark. 602; 
Hughes v. Sloan, 8 Ark. 146; Sevier 
v. Holliday, 2 Ark. 512. 

Cal.—Ohio Electric Car Co. v. Le 
Sage, 182 Cal. 450, 188 P 982; Thomas 
v. Wentworth Hotel Co., 158 Cal. 275, 
110 P 942, 139 AmSR 120; Arnold vy. 
American Ins. Co., 148 Cal. 660, 84 P 
182, 25 LRANS 6; Bell v. Thompson, 
147 Cal. 689, 82 P 327; Buckman v. 
Hatch, 139 Cal. 53, 72 P 445; Hurley 
v., Ryan; 119. Cal? 71; 51:P 203. Rich- 
ards v. Travelers’ Ins. Co., 80. €al. 
505, 22 P 939; Morgan v. Menzies, 60 
Cal, 3413... Barron, -v. =F rink, 30 -Gal. 
486; Carnahan v. Motor Transit Co., 
65 Cal. A. 402, 224 P 143. 

Colo.—Rhodes v. Hutchins, 10 Colo. 
258, 15° P 329; Platte, etc., Ditch Co. 
v. Anderson, 8 Colo. 131, 6°P 515; 
Hoyt v. Macon, 2 Colo. 113; Park 
petty v. Locke, 2 Colo. A. 508, 31 P 

Fla.—Florida Cent., ete., R. Co. v. 
Ashmore, 43 Fla. 272, 32 S 832; Craw- 
ford v. Feder, 34 Fla. 397, 16 S 287. 

Ill.—Oulvey v. Converse, 326 Ill. 
226, 157 NE 245; Walters v. Ottawa, 


240 Ill. 259, 88 NE 651. [rev 144 IIll. 
As 37993" Lakes Shore, ete., .RivCo. iv. 
Enright, 227 Ill. 403, 81 NE 374 [aff 


129 Ill. A. 223]; McAndrews v. Chi- 
cago, etc., R. Co., 222 Il. 232, 78 NE 
603 [aff 124 Ti. A. 166]; Illinois 
Steel Co. v. Stonevick, 199 Il]. 122, 64 
NE 1014; Laflin, ete., Powder Co. v. 
Tearney, 21 NE 516; Bowman ov. 
Peo., 114 Ill. 474, 2 NE 484; McLean 
County Coal Co. v. Long, 91 Ill. 617; 
Corlett v. Illinois Cent. R. Co., 241 
Ill. A. 124; Misek v. La Grange, 239 
Ill. A. 860; Shein v. John R. Thomp- 
son Co., 225 Ill. A. 490; Vose v. Cen- 
tral Illinois Public Serv. Co., 212 Ill. 
A. 105 aff 286 -Tll. “A: 519,122) NE 
Kronopolos v. O’Byrne, 207 Ill. 
Means v. Terminal R. Assoc., 
. A. 591; Yeancey v. Taylor 
Coal’) Co} 199 -PEL 4 A145 -Kleet ov. 
Southern Illinois Coal, ete., Co., 197 
Ill. A. 243; Lund v. Osborne, 183 Ill. 
A. 63; Samonski v. Chicago City R. 
Cos. 156401 eAc" 2975 §SNull vas Swift, 
L555 011. Ay) 688s Pittsburgh, yetey. eR: 
Co. ve Chicago,’ 144° Tl, Al °293:' [aft 
242 Til. 178, 89 NE 1022, 1384 AmSR 
316, 44 LRANS 358]; Smith-v. Chi- 
cago Heights, 141 TH ae Aw 588; Chi- 
cago, etc., R. Co. v. Laumyer, 123 Ill. 
A. 49; Pullman Co. v. Woodfolk, 121 
TI As -3213" ‘Chicagoy ete.;” KR. Co.iv. 
Gardanier, 116 Ill. A. 619; Jones v. 
Klawiter, 110 Ill. A. °31 Laff 219 “HE: 


[49 C.J.] 877 


is cured by verdict;*® but there is authority to the 


[§ 1286] (2) Failure To State Cause of Action or 
A pleading which wholly and completely 
fails to state any cause of action or defense, so that 
the omitted allegations cannot properly be presumed 
to have been proved, is not cured by the verdict or 
judgment.*® Otherwise stated, while a verdict cures 


626, 76 NE 673]; Chicago, etc., R. 
Co. v. Hselin, 86 Ill. A. 94; Funk v. 
Piper,. 50> Ill, #AL 1633 Abe: Lincoln 
Mut. Life, etc., Soc. v. Miller, 23 Ill. 
A. 341; Abrahams v. Jones, 20 Ill. 
A. 83; King v. Sea, 6 Till. A. 189. 
Ind.—Goodwine v. Cadwallader, 158 
Ind. 202, 61 NE 939; Cleveland, etc., 
R.. Co. v. Parker, 154 Ind. 153, 56 NE 
86; Sheffer v. Hines, 149 Ind. 413, 49 
ND 348; Jones v. Casler, 139 Ind. 382, 
38 NE 813, 47 AmSR 274; Fuller v. 
Cox, 135 Ind. 46, 34 NE 822; Old v. 
Mohler, 122 Ind. 594, 23 NE 967; 
Laverty v. State, 109 Ind. 217, 9 NE 
774; Smith v. Smith, 106 Ind. 43, 5 
NE 411; Mansur v. Streight, 103 Ind. 
358, 3 NE -112; Jenkins v. Rice, 84 
Ind. 342; New York Home Ins. Co. 
v. Duke, 75 Ind. 535; Newman. v. Per- 
rill, 73 Ind. 153; Indianapolis, etc., 
R: Co.. v. Brucey, 21 .Indz72152 in- 
R. Co. v. Davis, 10° 
Ind... 398+ ~“Dickerson._ Vv... Hays, <4 
Blackf. 44; Taylor v. Lesson, 35 Ind. 
A. 620, 74 NE 907; Coulter v. Brad- 
ley, 30 Ind. A. 421, 66 NE 184; Miller 
v. Fuller, 21 Ind. A. 254, 52. NE 101; 
Western Assur. Co. v. Koontz, 17 Ind. 
A. 54, 46 NE 95; Plano Mfg. Co. v. 
Kesler,’ 15; Ind. A. *110, 43° NE 925; 
Harter v. Parsons, 14 Ind. A. 331, 42 
NE 1025; Dotson v. Dotson; 13> ind: 
A. 436, 41 NE 845; South Bend Iron 
Works v. Larger, 11 Ind. A..-367, 39 
NE 209; Lake Shore, ete., R. Co. v. 
Kurtz, 10 Ind. A. 60,35. NE .201, 37 
NE = 303; .Cincinnati, ‘ete, -R.. Coon. 
Stanley, 4 Ind. A. 364, 30 NE 1103. 
Iowa.—Bosch v. Kassing, 64 Iowa 
312, 20 NW 454. , 
Ky.—Mowbray, etc., Co..v.- Kelley, 
WO Ky: (271, 185 (SW L305 ali avs 
Huffman, 159 Ky. 72, 166 SW. 770; 
Connecticut F. Ins. Co. v. Moore, 154 
Ky. 18, 156 SW 867, AnnCas1914B 
1106; Combs v. Pridemore, 43 SW 681, 
44 SW 107, 19 KyL 1934; Dean v. 
Dean, 1 SW 811, 8 Kyl 419; Calla- 
han v. Louisville First Nat..Bank, 78 
604, 39 AmR 262; Minor v. Kelly, 
T. B.. Mon... 272; Bruner vy. Stout, 
eee 225; Saur v. Sayres, 11 Ky. Op. 


dianapolis, etc., 


Ky. 
5 


Me.—Farrington vy. Blish, 14 Me. 
423; Smith v. Moore, 6 Me. 274; Lit- 
tle v. Thompson, 2 Me. 228. : 

\ Mass.—Hollis v. Richardson, 13 
Gray 392; Brown v. Webber, 6 Cush. 
560; Carlisle v. Weston, 1 Metc. 26; 
Reed v. Davis, 8 Pick. 514; Williams 


v. Hingham, etc., Bridge, etc., Corp., 
4 Pick. 341; Crocker v. Whitney, 10 
Mass. 316; Kingsley v. Bill, 9 Mass. 


198; Stilson v. Tobey, 2 Mass. 521. 
Minn.—Catheart v. Peck, 11 Minn. 

45; Lee v. Emery, 10 Minn. 187; 

Loomis v. Youle, 1 Minn. 175. 

Miss.—Poindexter v. Turner, 1 
Miss. 349. 

Mo. —McKim v. Moore, 291 Mo. 697, 
237 SW 773; Phillips v. East St. Louis, 
etc., R. Co., 226 SW 863; Seckinger 
v. Philibert, ete., Mfg. Co., 129 Mo. 
590, 31 SW 957; ‘Wells v. Covenant 
Mut. Ben. Assoc., 126 Mo. 630, 29 SW 
607; Hurst v. Ash Grove, 96 Mo. 168, 
9 SW 631; Falls v. Daily, 74 Mo. 74; 
Weil v. Greene County, 69 Mo. 281; 
Clinton v. Williams, 53 Mo. 141; Fra- 
zer v. Roberts, 32 Mo. 457; McNulty 
v. Collins, 7 Mo. 69; Muldrow v. Tap- 
pan, 6 Mo. 276; Swift v. St: Louis- 
San Francisco R. Co., (A.) 15 SW (2d) 
964; Kelsey v. Israel, (A.) 298° SW 
1065; State v. Sims, (A.) 286 SW 832 
{transf 309 Mo. 18, 274 SW 359]; 
Goar v. Belinder, 213 Mo: A. 830, 249 
SW 977; George D. Hope Lumber 
Co. v. Stewart, (A.) 241 SW 675; Wal- 
rath v. Crary, (A.) 222 SW 895; Rus- 


‘so v. Brooks, (A.) 214 SW 429; Arm- 


878 > [49°C 


a defective statement of a good cause of action or de- 
fense,*® it does not cure a statement of a defective 
Nor do the statutes of 


cause of action or defense.°° 


strong v. Denver, etc., R. Co., GA.) 
203 SW 246; Bybee v. Dunham, (A.) 
198 SW 190; Winslow v. Missouri, 
eteg RA Cos CAL) L92ES WetoT shown Es 
Rawleigh Co. v. Grigg, (A.) 191 SW 
1019; State v. Nolte, (A.) 187 SW 
896; Rivers v. Norman, (A.) 179 SW 


990; Moore v. Metropolitan St. R. Co., 
189 Mo. A. 555, 176 SW 1120; State 
v.. Webb, 177 Mo. A. 60, 164 SW 184; 
O’Toole v. Lowenstein, 177 Mo. A. 
662, 160 SW 1016; Bolger v. Kansas 
City Material Co., 171 Mo. A. 261, 157 
SW 87; Summers vy. Keller, 152 Mo. 
A. 626, 133 SW 1180 [mod 262 Mo. 
324, 171 SW 336]; Kingston v. New- 
ell, 125 Mo. A. 389, 102 SW _ 604; 
Mueller v. La Prelle Shoe Co., L09 Mos 
A. 506, 84 Sw 1010; Hyatt V. Legal 
Protective Assoc., 106 Mo. A. 610, 81 
SW 470; Welch v. Mastin, 98 Mo. A. 
273, 71 SW 1090; Shaver v. Mercan- 
tile Town Mut. Ins. Co., 79 Mo. A. 
420; Clark y. Fairley, 24 Mo. A. 429; 
Clark v. Whittaker Iron Co., 9 Mo. 
A. 446. rs 

Mont.—Thornton vy. Kaufman, 35 
Mont. 181, 88 P 796. 

Nebr.—Barge v. Haslam, 63 Nebr. 
296, - NW 516. 

N. He-—Corey vy. bath; ob NY E530; 
Eastern R. Co., 35 N. H. 356; 
White v. Concord R. Co., 30 N. H. 188; 
Bedell v. Stevens, 28 N. H. 118; Sew- 
all’’s Falls Bridge v. Fisk, 23 N. H. 
PLOW Ve ilton,) 19 ON. eee 271s 
Elliot v. Heath, 6 N. H. 426; Bailey 
v. Simonds, 6 N. H. 159,25 AmD 454; 
Walpole v. Marlow, 2 N. H. 385. 


Smith v. 


N. J.—Farwell v. Smith, 16 N. J. 
L. ee 

N. Y.—Peo. v. Ryder, 12. N. Y. 433 
[aff 16 Barb. 370]; Seydel v. Corpo- 


ration Liquidating Co., 46 Misc. 576, 
92 NYS 225; Sayre v. Jewett, 12 Wend. 
135; Bartlett v. Crozier, 17 Johns. 
439, 8 AmD 428; Cheetham v. Lewis, 
3 Johns. 42; Bayard v. Malcolm, 2 
Johns. 550, 3 AmD 450. 

N. 718-N. CC. 


~ C.—Pearce v. Mason, 
Oh.—Cleveland, ete., R. Co. v. Stack- 


house, 10 Oh. St. 567; Gittings v. 
Baker, 2 Oh. St. 21; Bisack v. Pape, 7 
oF Dec. (Reprint) 115, 1 CincLBul 
126. 


Okl.—Williamson v. Oliphant, 85 
Okl. 204, 204 P 301; Hoehler v. Short, 
40 Okl. 681, 140 P 146; Hall v. Bruner, 
36 Okl. 474, 127 P 255; Guthrie v. Nix, 
3 Okl. 136, 41 P 343. 

Or.—Loveland v. Warner, 113 Or. 

Gray v. Hammond 


ODE 788) ol 2AEY I 
umber) Co; 1h3 Ors 570} 232. 'P 637} 
233 P 561,.234 P.261; Duby v. Hicks, 
105 Ore 2720209) P.v1563./ Ca Ru. shaw 
Wholesale Co. v. Hackbarth, 102 Or. 
80, 198 P 908, 201 P 1066; Winn v. 
Taylor; 98 (Ors .556, 1190 eP) 342) 194.P. 
857; Dippold v. Cathlamet Timber 
Co, 98L Or! 1837 1937P)909> i Ditle Ins; 
ete., Co. v. Northwestern Long Dis- 
tance Tel. Co., 88 Or. 666, 173 P 251; 
Lindstrom v. National L. Ins. Co., 84 
Or. 588, 165 P 675; Farrell v. Kirk- 
wood, 69 Or. 418, 139 P 110; Robin- 
son vy. Holmes; 57 Or.: 5, 109. P 754; 
Nye v. Bill Nye Milling Co., 42 Or. 
560, 71 P 1048; Hannan v. Green- 
field, 36 Or. 97, 58 P 888; Weiner vy. 
Lee Shing, 12 Or. 276, 7 P 111; Aiken 
v. Coolidge, 12 Or, 244, 6 P 712. 

Pa.—Tams v. Lewis, 42 Pa. 402; 
Dewart v. Masser, 40 Pa. 302; Corne- 
lius v. Molloy, 7 Pa. 293; Whitall v. 
Morse, 5 Serg. & R. 358. 

S. C.—Cooper v. Halbert, 27 S. C. 
L. 419. 

Tenn.—Tumley v. Clarksville, etc., 
R. Co., 2 Coldw. 327; Harlan v. Dew, 
3 Head 505; Knott v. Hicks, 2 Humphr, 


Tex.—Schuster v. Frendenthal, 74 
Tex:"58,, 11-SW 1051; McClellan v. 
State, 22 Tex. 405; De Witt v. Miller, 
9 Tex. 239; Humphreys Oil Co. v. 
Liles, (Commn. A.) 277 SW 100 [aff 
(Civ. A.) 262 Sw 1058]; Wooten vy. 


44 SW 107, 19 KyL 1934. 


PLEADING 


Texas Bitulithic Co., (Civ. A.) 196 SW 
601; Western Union Tel. Co. v. Schoon- 
maker, (Civ. A.) 181 SW. 2638; In- 
diana, etc., Live Stock Ins. Co. v. 
Smith, (Civ. A.) 157 SW 755; Ste- 
phenville, ete., R. Co. v. Western Coal, 
ete.,'Co., 60 Lexi Civ. Ay 2487127 SW 
245; Bilis vi. Howard. Smith Co., 35 
Texic Civ: AN 566) (S00 SWe 6885" shaw 
Ve WODLEZ, (Civ. VA.) So. W 87-75. San 
Antonio, Cte: ih. COn Verhlaco, dis sex. 
Ciy. A, 214, 835 SW 859; Mullaly v. 
Tvory,. (Civ. TAS) 3307 SW 259", Gult; 
CUCL: COn AVa Val ONOs (rank CXen Ol Vin vase 
347, 26 SW 230;. Texas, etec., R. Co. y. 
McCoy, 3 Tex. Civ. A. 276, 22 SW 926. 

Vt.—Baker v. Sherman, 73 Vt. 26, 
50 A 633; Needham vy. McAuley, 13 
Vt. 68; Bloss v. Kittridge, 5 Vt. 28. 

Va.—Boyles v. Overby, 11 Gratt. 
(52 Va.) 202; Ross v. Milne, 12 Leigh 
(39 Va.) 204, 37 AmD 646; Newman 
¥v:;.~Graham, 3 ° Munt.» (17"Va.) 187; 
Moore v. Dawney, 3 Hen. & M. (13 
Va.) 127; Chichester v.: Vass, 1 Call 
(5. Va.) 83, 1 AmD 509; Winston v. 
Francisco, 3 Wash. (2 Va.) 187. 

Me giv 18. —Harris Vo “Harris, 210" Swis; 

Wyo.—Brokaw v. Deaver Bank, 37 
Wyo. 365, 261 P 905. 

Eng.—Farnworth v. Chester, 4 B. 
& ©. 5555710 HCH 700) {Lot Reprint 
1166; Weston v. Mason, 3 Burr. 1725, 
97 Reprint 1067; Rushton v. Aspinall, 
2 Dougl. 679, 99 Reprint. 430; Jack- 
son v. Pesked, 1 M. & S. 234, 105 Re- 
print 88; Buxendin v. Sharp, 2 Salk. 
662, 91 Reprint 564; Crouther v. Old- 
feild, 1 Salk. 364, 91 Reprint 316; 
Bishop v. Hayward, 4 T. R. 470, 100 
Reprint 1124; Lowfield v. Bancroft, 
Str. 934, 93 Reprint 951; Spieres v. 
‘Parker, 1 T. R. 141, 99 Reprint 1019; 
Stennel v. Hogg, 1 Wm. Saund. 228 
note c, 85 Reprint 246. 

[a] Tllustrations of omissions not 
cured.—(1) Failure of a cross com- 
plaint for divorce to allege that 
plaintiff has been a resident of the 
state one year and of the county 
three months, as required by statute. 
Bullard v. Bullard, 189 Cal. 502, 209 
Paso te es (2) Failure of a petition for 
foreclosure of lien and personal judg- 
ment based on an improvement cer- 
tificate to allege compliance with the 
provisions of the charter before is- 
suance of the certificate. Blair v. 
Houston, (Tex. Civ. A.) 252 SW 882. 
(3) Failure of petition in action on 
a contract to show either a perform- 
ance by plaintiff or breach by defend- 
ant. Combs v. Pridemore, 43 SW 681, 
(4) Failure 
to aver fraudulent intent in action 
for deceit. Addington vy. Allen, 11 
Wend. (N. Y.) 374; Bayard v. Mal- 
colm, 2 Johns. (N. Y.) 550, 3 AmD 450. 

{[b] Action for penalty.—A defect 
in a petition in an action for a stat- 
utory penalty arising from a failure 
to state facts authorizing an _ inflic- 
tion of the penalty cannot be cured 
by verdict. Bradshaw v. Western 
Union Tel. Co.,.150 Mo..A. 711, 131.SW 


912; Kingston v. Newell, 125 Mo. A. 
389, 102 SW 604. 
[ec] A special verdict will not cure 


the entire omission of an essential 
averment. Goodwine v. Cadwallader, 
158 Ind. 202, 61 NE 939; Shank v. Mc- 
Cordville Lodge No. 338 LOL O.) BE 
47 Ind. A. 331, 88 NE 85, 93 NE 452; 
Radebough v. ‘Scanlon, 41 Ind. A. 109, 
82 NE 544; Rau v. Ball Bros. Glass 
Mfg. Co., 21 Ind. A. 147, 51 NE 945. 

49. See Supra § 1285; and cases 
infra note 50. 


513, Ark.—Sevier v. Holliday, 2 Ark, 
3) 5 

Cal. e, 93 
Cal. 465, 29 P 66. 


Conn.—Russell vy. Slade, 12 Conn. 


455. 
D. C.—Washington, ete., R. Co. v. 
Hickey, 5 App. 436 [aff 166-U. S; 521, 


17 SCt 661, °41 L. ed. 1101]. 


[§ 1286 


jeofails ordinarily cure fundamental defects arising 
from the omission to state matters essential to a 
cause of action or defense.* 


The above rule®? ap- 


Ill.—Miller v. S. S. Kresge Co., 306 
Ill. 104, 1837 NE 385; Lake Shore, etc., 
Rm. Co. v. Enright, 227 Ill. 403, 81 NE 
374 [aff 129 Ill. A. 223]; Chicago v. 
Selz, gee Ti. 7545, 62. NE8 3865p aC bi- 
caggq, et Riu Cow vy ines, 132) Tle 
161, 23 Nib 1021, 22 AmSR 515; War- 
ren v. Harris, 7 T3307; Yeancey v. 
Taylor Coal’ Co. 7199 TUIOw AC 14; Sei- 
berty WeaVandaliat Gs MOOV Lo metilaces 
617; Wilson v. Baltimore, etc., South- 
western R. Co., 158 Ill. A. 604; Deca- 
tur Amusement Park Co. v. Porter, 
137 Ill. A. 448; Chicago, ete., R. Co. 
v. Laumyer, 123 Ill. A. 49; Chicago v. 
Selz, 104 Ill. A. 376; Sherwood v. 
Rieck, 104 Ill. A. 368; Western Wheel 
Works v. Stachnick, 102 Ill. A. 420; 
Chicago, etc., R. Co. v. Eselin, 86 Il]. 
A. 94; Western Screw Co. v. John- 
son. 86 Ill. A. 89. 

ky.—Daniel v. Holland, 4 J. J. 
Marsh. 18. 

Leura een v. Blish, 14 Me. 


Mass.—Carlisle v. Weston, 1 Metc. 


26; Read v. Chelmsford, 16 Pick. 128. 
Miss.—Cole v. Harman, 16 Miss. 
Wee Poindexter v. Turner, 1 Miss. 


116 Mo. 51, 22 SW 504. 

N. H.—Bedell v. Stevens, 28 N. H. 
118; Elliot v. Heath, 6 N..H. 426; 
Walpole v. Marlow, 2 N. H. 


385: 
Sawyer v. Whittier, 2 N. H. 315. 
N. Y.—Addington y. Allen, 11 Wend. 
374 


Or. —Duby v. Hicks, 105 Or, 27, 209 
PS15i6s 


Pa.—Stone v. Furry, Add. oe: 
oe C.—Jordan v. Boone, 39 S.C. L. 

Tex.—De Witt v. Miller, 9 Tex. 239. 

Vt.—Haselton vy. Weare, 8 Vt. 480. 

Wyo.—Pardee v. Kuster, 15 Wyo. 
3868, 89 P 572, 96 P 836. 

Eng.—Small vy. Cole, 2 Burr. 1159, 
97 Reprint ‘765; Rushton vy. Aspinall, 
2 Dougl. 679, 99 Reprint 430; Crouth- 
er v. Oldfeild, 1 Salk. 364, 91 Reprint 
316; Spieres v. Parker, 1 T. R. 141, 
99 Reprint 1019; Roe v. Hersey, 3 
Wils. 274, 95 Reprint 1052; English 
v. Burnell, 2 Wils. 258. 95 Reprint 798. 

[a] There is a distinction between 
a defective statement in a pleading 
of the facts which go to make up a 
cause of action and a pleading which 
fails to state some material and es- 
sential fact which goes to the gist 
of the action, and must be pleaded in 
order to constitute a cause of action, 
in that, in the first instance, if the 
pleading is not moved against or de- 
murred to, the defect will be cured 
by verdict, while in the other the de- 
fect is not cured by verdict. Duby 
v. Hicks, 105 Or. 27, 209: P 156. 

51. Decker vy. Birhap, Morr. (Iowa) 
62; Weil v. Greene County, 69 Mo. 
281; Colvin v. Gideon, ete, R Co., 
(Mo. A.) 200 SW 715; Clark y. Whit- 
taker Iron Co., 9 Mo. A. 446; Boyles 
v. Overby, 11 Gratt. (52 Va.) 202: 
Green v. Dulany, 2 Munf. (16 Va.) 
518; Buckner vy. Blair, 2 Munf. (16 
Va.) 3836; Braxton v. Lipscomb, 2 
Munf. (6 Va.) 282; Weston v. Mason, 
3; Burr, 1725, 97 Reprint 1067; Rush- 
ton v. Aspinall, 2 Dougl. 679, 99 Re- 
print 430; Buxendin v. Sharp, 2 Salk. 
662, 91 Reprint 564; Crouther v. Old- 
feild, 1 Salk. .364, 91.Reprint 316; 
Bishop v. Hayward, 4 T. R. 470, 100 
Reprint 1124. 

[a] In Mississippi, Code (1906) § 
808 (Hemingway Code § 596), cures a 
‘defective pleading, but does not em- 
brace a new or distinct cause of ac- 
tion, its purpose being to assist an 
imperfect statement of a cause of 
action, but not to embrace an inde- 
pendent one. American Nat. Ins. Co. 
v. Golden, 183 Miss. 282, 97 S 580; 
Hamer. v. Rigby, 65 Miss. 41, <3 sg 


52. See supra text and note 48. 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. © 


_statute of jeofails.°§ 


§§ 1286-1289] 


plies to pleadings in an action against the indorser 
or guarantor of a negotiable instrument;** and it has 
been held that a declaration or complaint which fails 
to allege demand and notice of nonpayment or pro- 
test is not cured by a verdict for plaintiff.°4 Some 
authorities, however, have held that a declaration de- 
fective in not alleging notice of nonpayment is cured 
by verdict,®° especially where the answer affirmative- 
ly alleged want of notice, and evidence was taken up- 
on Sach issue joined.°® 

[§ 1287] (8) Wrong Theory or Form of Action. 
A pleading which mistakes the form of action or pro- 
ceeds on an erroneous theory is cured by verdict;** 
and the same rule applies under the operation of the 
Thus, where plaintiff sues in 
assumpsit instead of in case®® or debt,®° or in case in- 
stead of in trespass,®! or vice versa,®? the defect is 
cured by the statute. But some authorities have held 
that the statute does not cure the error in bringing 
case where trespass is the proper form.*? By “mis- 
conception of the form of an action,” such statute 
refers only to cases wherein, on trial, the proof shows 
a cause of action fit to be asserted in a form differ- 
ent from that adopted.*+ 

[§ 1288] (4) Misjoinder of Causes of Action,’ and 
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Duplicity. At common law a misjoinder of counts 
upon which the same judgment cannot be rendered is 
a fatal defect, and cannot be cured by a general ver- 
dict on the whole declaration,®® although under the 
statutes of amendments and jeofails,®°® the rule is 
otherwise.®* It has, however, been held, at the com- 
mon law, that in some eases the misjoinder will be 
aided by intendment, as by taking damages under but 
one count, or by entering a remittitur of damages so 
as to recover but for one cause of action, or where 
the verdict is for plaintiff on the counts well joined 
and for defendant on the others.®§ 

Duplicity in a pleading is cured by verdict or judg- 
ment.®® And if there is but one count the defect may 
be cured by referring the damages assessed to the 
proper cause of action, rather than to the erroneous 
one.*° But where one count is fatally defective be- 
cause improperly joining causes against separate par- 
ties, a verdict for plaintiff cannot be sustained by 
referring it to other counts, when each count states 
the cause.of action differently from the others.*? 

[§ 1289] (5) Want or Informality of Issue—(a) 
In general. Failure to join issue,’? or any irregu- 
larity or informality therein,*? is cured by verdict. 
this rule the omission of a similiter,"* or the 


Nat. 


53. Callahan v. Louisville First 


Bank, 78 Ky. 604, 39 AmR 262, 
1 KyL 342; Mullaly v. Ivory, (Tex. 
Civ. A.) 30 SW 259. 


{a] Mllustration.—Failure of one 
to whom the maker has discounted a 
note indorsed by the payee to allege 
that it was indorsed for the maker’s 
accommodation is not aided by ver- 
dict. Callahan vy. Louisville. First 
Nat. Bank, 78 Ky. 604, 39 AmR 262, 
1 KyL 342. 

54. U. S.—Slacum v. Pomeroy, 6 
Cranch 221, 3 L. ed. 204. 

Ark.—Anderson v. Yell, 15 Ark. 9. 

N. J.—Disborough v. Vanness, 8 
ING) 2 da 2od : 

Tenn.—Knott v. Hicks, 2 Humphr. 

Eng. —Rushton y. Aspinall, 2 Dougl. 
679, 99 Reprint 430. 


55. Crocker v. Gilbert, 9 Cush. 
(Mass.) 131. 
6. Harkness v. McClain, 8 Utah 


5 
52, 29 P 964. And see supra § 1285. 
57. Ill.—Pearce v. Foote, 113 Ill. 
228, 55 AmR 414; Cohen v. Cleveland, 
ete RU Coty. U9 Tih, A 288: 
Ky.—Martin v. Kentucky Lands 


Inv. Co., 146 Ky. 525, 142 SW 10388, 
AnnCas1913C 332; McClelland  v. 
Strong, Hard. 522. 


Mich.—Sterling vy. Jackson, 69 Mich. 


488, 87 NW 845, 13 AmSR 405. 


dae la aa v. Webber, 13 Minn. 
N. ea iia oD abe v. Morgan, 3 
Nas 962 
N. ee tag Mo SHarrish: aiiN ALY. 
223, How. A. Cas. 595, 4 HowPr 295. 
Or.—Hamilton — v. ‘Baggage, etc., 
Transfer Co., 97 Or. 620, 192 P 1058. 
Pa.—Carson v. Hood, 4 Dall. 108, 1 


L. ed. 762; Mathis v. Off, 8 Pa. Dist. 
& Corbi 

S. C.—White v. Marshall, 16 S. C. 
Li 122, 


Tex.—Elder v. Weld-Neville Cotton 
Co., (Commn. A.) 231 SW 102 [rev 
(Civ. A.) 204 SW 678]; Dodgen v. 
McCrea, (Civ. A.) 225 SW 71. 

58. See statutory provisions; 
cases infra note 59 et seq. 

59. Kellogg v. Budlong, 8 Miss. 
340; Cartwright v. Carpenter, 8 Miss. 
328, 40 AmD 66. 

60. Bone v. McGinley, 8 Miss. 671. 

61. Cleek v. Haines, 2 Rand. (23 
Va.) 440. 

62. Breck v. Smith, 44 Miss. 690. 

63. Wickliffe v. Sandens: (Deal td Bae 83 
Mon. (Ky.) 296. 

64. Boyles v. Overby, 11 Gratt. (52 
Va.) 202. 

65. Dalson v. Bradberry, 50 Ill. 
82; Selby v. Hutchinson, 9 Ill. 319; 


and 


Under 
Vaughn v. Gardner, 7 B. Mon. (Ky.) 
326; Louisville, ete., Canal Co. v. 


Rowan, 4 Dana (Ky.) 606;- 
Kinsley, 40 N. H. 416; 
Inks, 17 Oh. 596. 

66. See statutory provisions. 

67. Ill.—Chicago, etce., R. Co. v. 
Murphy, 198 Ill. 462, 64 NE 1011. 

Mich. —Schater v. Boyce, 41 Mich. 
256, 2 NW 1 


Peabody v. 
Nimocks v. 


Miss.—Nobel v. Terrell, 64 Miss. 
830, 2 S 14. 

Mo.—Yates v. Kimmel, 5 Mo. 87. 

N. Y.—ILovett v. Pell, 22 Wend. 


369. 

Oh.—Bratton v. Smith, 2 Oh. Dec. 
(Reprint) 360, 2 WestLMonth 497. 

Or.—Roethler v. Cummings, 84 Or. 
442,165, P 355, 357 [eit Cye]. 

Pa.—Barber v. Erie City 
Works, 2 Pa. Co. 162. 

[a] A misjoinder of counts is a 
“mispleading” as that term is used 
in the statute of er een and 
jeofails. Chicago, etc., oO. Vv. 
Murphy, 198 Ill. 462, 64 NE 1011. And 
see Chicago Cons. Tract. Co.. v. Ma- 
honey, 230 Ill. 562, 82 NE 868 (hold- 
ing that an objection that a declara- 
tion is partly in trespass and part- 
ly in case cannot be made after a 
plea of general issue and verdict). 

[b] In Georgia, under Civ. Code 
(1910) § 5960, providing that a judg- 
ment cannot be arrested or set aside 
for any defect in the pleadings that 
is aided by verdict or amendable as 
matter of form, even if a petition for 
divorce and alimony was demurrable, 
because a claim for money had and 
received was included, it was not er- 
ror to overrule motion to set aside 
the judgment for money had and re- 
ceived, where the point was not time- 
ly raised by special demurrer, in 
view of Civ. Code (1910) §§ 5957, 5960. 
Morgan v. Morgan, 157 Ga. 907, 123 
SE 13. 

68. Ill.—Dalson v. Bradberry, 50 
Till. 82. 

Ky.—Louisville, ete., 
Rowan, 4 Dana 606. 
ane Md.—Powell v. Bradlee, 9 Gill & J. 

0. 

Mass.—White v. Snell, 9 Pick. 16. 
P N. H.—Peabody v. Kinsley, 40 N. H. 
16. 

Eng.—Kightly v. Birch, 2-M. & S. 
533. 105 Reprint 480. 

69. Colo.—Possell v. Smith, 39 
Colo. 127, 88 P 1064. 

Tll.—Pollenz v. Chicago City R. Co., 
210 Ill. A. 400; Royls v. Chicago City 
R. Co., 182 Tl. A. 486. 

Iowa.—Robbins vy. Bosserman, 133 
Iowa 318, 110 NW 587%. 


Iron 


Canal Co. v. 


Mo.—MecwWhirt v. Chicago, etc., R. 
Co., 187 SW 830 [aff 248 U. S. 422, 37 
SCt» 892, 61.L. ed. 826]; Mullich v. 
Brocker, 119 Mo. A. 332, 98 SW 549. 

Or.—Fischer v. Bayer, 108 Or. 311, 
210 P 452, 211: P 162, 216 P 1028. 
= ees v. McCornick, 257 

70. Hartsock v. Mort, 76 Md. 281, 
25 A’303; Northern Cent. R.-Conive 
Mills, 61 Md. 355. 

71. National Baking, etc., 
Wilson, 198 Ala. 90,'73 S436. 


Co. Vv. 


72. D. C.—Steven y. Saunders, 34 
et 821; Carver v. O’Neal, 11: App. 
oo 


Ill.—Funk vy. Babbitt, 156 ‘Ill. 408, 
41 NE 166; Brazzle v. Usher, 1 Ill. 
Ee Varney v. Ajax Forge Co. 204 
Ill. A. 208; Davis Milk Mach. Co, v. 
Tappen, 200 Ill. A. 464; Ryan v. Me- 
airr, 168 Ill. A. 415; El Paso, First 
Nat. Bank v. Miller, 139 Ill. A. .608 
[aff 235 Ill. 135, 85 NE 312}; Pinker- 
ton v. Sydnor, 87 Ill. A. 76; Brand v. 
Whelan, 18 Ill. A. 186. : 
As pi ape acsck v. Cochran, 9 Mass. 


Mo.—St. Joseph F. & M. Ins. Co. 
v. Harlan, 72 Mo. 202; Roaring Fork 
Potato Growers v. C. C. Clemons Pro- 
duce Co., 198 Mo. A. 653, 187 SW 617; 
St. Louis Nat. Bank v.. Ross, 9 Mo. 
A. 399. 

Oh.—Toledo vy. Center, 16 Oh. Cir. 
Ctiiso0s). .8HOhsCirg Dec 5 

Pa.—Com. v. Philadelphia, “278 Pa. 
332, 117 A 180; Sauerman vy. Wecker- 
ly, 17 Serg. & a2 116 [overr in effect 
Pratt v. Phillips, 4 Yeates 467]. 

S. C.—Taylor v. Stockdale, 14 S. C, 
L. 302. 

Want of: 

Rejoinder see infra § 1291. 
Replication or reply see infra § 1290. 


73. Ala.—Hall v. Dargan; 4.Ala; 
696; Woods v. Woods, Minor 46. 
Ill.—Spencer y. Langdon, 21 Ill. 


192% 

Ky.—Hocker v. Davis, 2 T. B. Mon. 
118; Pringle v. Samuel, 1 Bibb 167; 
Bell v. Rowland, Hard. 301, 3 AmD 


T29: 

Miss.—Berry v. Magee, 140 Miss. 
307, 105 S 518; Tucker v. Zollicoffer, 
20 Miss. 591; Smith v. Warren, 3 
Miss. 895; Chichester v. Daggett, 3 
Miss. 863. 

Tenn.—Brinson v. Smith, Peck 194. 

W. Va.—Douglass v. Central Land 
Co., 12 W. Va. 502; Simmons v. Trum- 
bo, 9 W. Va. 358. 

Eng.—Sayer v. Pocock, Cowp. 407, 
98 Reprint 1156. 
mE Ala.—Ripley v. Coolidge, Minor 
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failure to join in demurrer*® is cured by verdict. On 
the other hand it has been held that where a party 
to an action wholly omits to plead, the defect is not 
cured by verdiet.*° 

[§ 1290] (b) Want of Replication or Reply. 
Whether the want of a replication or reply is cured 
by verdict is a question upon which the courts are 
about evenly divided, it being held by some that the 
omission is cured;** by others that it is not.7® If is- 
sue is jomed on one of several pleas only, and de- 
fendant goes to trial without requiring any replica- 
tion to the others, or any issue thereon, after verdict 
he will be held to have waived their benefit.*® 

[§ 1291] (c) Want of Pleadings Subsequent to 
Replication. By the weight of authority failure to 
rejoin to plaintiff’s replication or reply is cured ei- 
ther by. verdict or the statute of jeofails;*° although 
there 1s authority to the contrary.*? 

[§ 1292] (6) Wrong or Inappropriate Pleas. Bad 
pleas may in some eases be cured by verdict.°? The 
test is whether the pleas, although bad on demurrer 
because wrong in form, still contain enough of sub- 
stanee to put in issue all the material parts of the 


Conn.—Babcock v. Huntington, 2 
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Bow ou 


N., D.—Power v. D. 
44 Mask STA weed 88. 
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declaration.*? Thus a verdict will cure a plea of nil 
debet to an action of assumpsit,°* or a plea of not 
euilty, either to assumpsit*® or to covenant,*® or to 
debt for a penalty.*7 So it has been held that a plea 
of non assumpsit to an action of debt will be cured 
by verdict;*8 although there is authority to the con- 
trary.®° But a plea of non assumpsit to a declara- 
tion sounding in tort is not cured by verdict.°° 

[§ 1293] (7) Assignment of Breach. Where a 
contract is sufficiently set forth, any defect or inac- 
curacy in assigning the breach is aided after verdict, 
for the eourt will intend that damages could not have 
been given if a good breach had not been shown.°? 

[§ 1294] (8) Averment of Consideration and 
Promise. Where the statement of a consideration is 
necessary to a cause of action, failure to set it forth 
will not be cured by verdict.°? But a defective state- 


ment of a valid consideration will be so aided.®? 


Where facts are set forth in a declaration which show 
a legal liability on the part of defendant to plaintiff, 
a defect in not alleging a promise is cured by ver- 
dict.2* Accordingly, in an action of assumpsit, where 
the facts necessary to show a good cause of action are 


99 Reprint 1198. 


Day ..392. 107, 54 NW 404, Millard v. Morse, 32 Pa. 506, 
Fla.—Carlton-Moore Co. v. Vande-}| LRA 328. 89. Penfold v. Hawkins, 2 M. & 

ripe, 80 Fla. 512, 86 S 346. Pa. Cross, 16. Serg.| S. 606, 105 Reprint 508; Brennan v. 
Ill.—Walker v. Armour, 22 Ill. 658;| & R. 350; Union Ins. Co. v. Murphy, | Hgan, 4 Taunt. 164, 128 Reprint 291. - 

Hellen vy. Hellen, 170 Dll. A. 464;] 1 Pa. Cas. 570, 4 A 352. 90. Garland v. Davis, 4 How. (U. 


Supreme Ct. of Honor v. Barker, 96 
Ill. A. 490; Strause v. Owen Elec- 
trie ~“Belt,* etcei,2€o., P6421 A. 435: 
Ind.—Templin v. Krahn, 3 Ind. 373; 
Jared v. Goodtitle, 1 Blackf. 29. 
Iowa.—Porter v. Lane, Morr. 197; 
Woods v. Morgan, Morr. 179. 
Ky.—Morrison v. Hart, Hard. 150. 
Miss.—Harmon v. James, 15 Miss. 
111,45 AmD 296. 
Tenn.—Trabue v. Higden, 4 Coldw. 
620; Lowrey v. Brown, 3 Sneed 17; 
Smith v. State, Peck 165. 


ae ae Vaan OULTET =  2umuvet. 
Ee 

Va.—Brewer v. Tarpley, 1 Wash. 
(1 Va.) 363. 


W. Va.—Weekley v. Weekley, 75 
W. Va. 280, 83 SE 1005; State v. Tino- 
vits, 72 W. Va. 531, 78 SE 664. 

Eng.—Hall v. Bonythan, Cro. 
550, 79 Reprint 471. 

{a] But the rule was formerly 
otherwise.—Cooper v. Spencer, Str. 
641, 93 Reprint 752 [cit Bennet v. 
Holbech, 2 Saund. 319 note 6, 85 Re- 
print 1115). 

75. Davies v. Gibson, 2 eens allay 
Prat v. Fisher,.1 Ark. 90; Johnson 

. O'Neal, 3 Head (Tenn.) 601 

ine: Woods v. Woods, Minor (Ala. ) 
45; Herbert v. Wich, 45 Md. 474; 
Norfolk, éte., RCo. ve ‘Coffey, 104 Va. 
665, 51 SE 729, 52 SE 367; McMil- 
lion v. Dobbins, 9 Leigh (36 Va.) 422; 
Lockridge v. Carlisle, 6 Rand. (27 


Jac. 


Van) 20: —Sydnor iv. Burke, 4 Rand. 
(25)-WVa. yo 161? iTotty vi" Donald) 4 
Munf. (18 Va.) 430. 


Want of: 
Rejoinder see infra § 1291. 
Replication or reply see infra § 1290. 
77. D. C.—Steven v. Saunders, 34 


App. 321. 
Tll.—Illinois Life Assoc. v. Wells, 
200 Ill. 445, 65 NE 1072; Schwartz 


v. Sandoval Zine Co., 169 Ill. A. 263; 


Tompkins v. Gerry, 52 Ill. A. 570. 
ioe v. Hathaway, 77 Ind. 
i Barton, Morr. 


Ae eas eee v. 


Mo.—Howell vy. Raynolds County, 
51 Mo. 154; Bird v. Fox, (A.) 193 SW 
941; National Stamping, etc., Works 
v. Wicks, 144 Mo. A. 249, 128 SW 775; 
Wells v. Missouri-Edison Electric Co., 
108 Mo. A. 607, 84 SW 204. 

Nebr.—In re Cheney, 78 Nebr. 274, 
110 NW 781. 

N. Y.—Coan v. Whitmore, 12 Johns. 
353 


78. Ala.kKennedy v. Pickering, 
Minor 137; Channing v. Caskaden, 
Minor 73. 

Ark.—Reagan v. Irvin, 25 Ark, 86. 

Fla.—Livingston v. L’Engle, 22 Fla. 
427; Asia v. Hiser, 22 Fla. 378; Ben- 
bow v. Marquis, 17 Fla. 441. 

Md.—Herbert v. Wich, 45 Md. 474. 
Ey nice ba v. Lewellen, 42 Miss. 
oO . 

Tenn.—Williams v. Ledsinger, 7 
ten 429; Trabue v. Higden, 4 Coldw. 
620. 

. Va.—Norfolk, ete., R: Co. v. Coffey, 
104 Vax 665,51 (SB 27 295-52, 9SHs 38673 
pgkr idee v. Carlisle, 6 Rand. (27 Va.) 

0 


W. Va.—Baltimore, ete., R. Co., v. 
Faulkner, 4 W. Va. 180. 

79.. Jenkins vy. Spedden, 136 Md. 
Cotes, tal ATA 363 

80. Supreme Court of Honor v. 
Barker, 96 Ill. A. 490; Hendrie v. Rip- 
pey, 9 Iowa 351; Tyson v. Rickard, 
3 Harr. & J. (Md.) 109, 5 AmD 424; 
Grubbs v. Collins, 54 Miss. 485. 

[a] In Virginia (1) it has been 
held that a verdict will cure failure 
to file a rejoinder where the record 
states that issue was joined on the 
replication. Moore v. Mauro, 4 Rand. 
(25 Va.) 488. Contra Totty v. Donald, 
4 Munf. (18 Va.) 480. (2) The -same 
result follows where defendant can- 
not take any new or other issue in his 
rejoinder without a departure from 
his plea. Southside R. Co. v. Daniel, 
20 Gratt. (61 Va:) 344. 

81. Miller v. Hoc, 1 Fla. 189; Mi- 
nor v. Kelly, 5 T. B. Mon. (Ky.) 272. 

82. Com. v. Richardson, 8 B. Mon. 
(Ky.) 81; Heal v. International Agri- 
cultural Corp., 124 Me. 188, 126 A 644; 
Winn vy. Fidelity Mut. Life Assoc., 100 
Tenn. 360, 47 SW 938. And see cases 
infra noté 83 et seq 

[a] A plea of plone administravit 
to an action of debt on an administra- 
tor’s bond is cured by verdict. Com. 
v. Richardson, 8 B. Mon. (Ky.) 81. 

83. Garland v. Davis, 4 How. (U. 
Ss ekesily Malay Shp axa BON, 
eeas Smith v. Townsend, 21 W. Va. 

85. Cavene v. McMichael, 8 Serg. 
& R. (Pa.) 441; King v. McDaniel, 4 
Call (8 Va.) 451; Bannister v. Vic- 
toria Coaly etcy, Coy 68 Wi. Va. 502,661 
SE 338. 

86... Com. 
(11 Va.) 144. 

87. Coppin v. Carter, 


v. Walker, 1 Hen. & M. 
1) RAG 2t 


S:) 13st i sed: 1307: 
91. Vv. Mechanics 


10% 
Bank, 1 Pet. 46, 7 L. ed. 47. 
Cal. —Regenshberger v. Quinn, 4 Cal. 
Unrep. Cas. 986, 39 P 788. 


acer ey vy. Lawrence, 2 Ga. 
97nd: —Howorth v. Scarce, 29 Ind. 
6 Miss. 


gAtiss—Clarke v. Gregory, 


Mo.—Pinkston vy. Stone, 3 Mo. 119. 

N. Y¥.—Wood vy. Jefferson County 
Bank, 9 Cow. 194; Thomas y. Roosa, 
7 Johns. 461. 

Pa.—American Ins. Co. v. Francia, 
9 Pa. 390; Carl v. Com., 9 Sere: &]Fe 
63; Weigley vy. Weir, 7 Serg. & R. 
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McAlexander, 3 


Va.—Horrel_ v. 
Rand. (24 Va.) 94; Hammitt v. Bul- 
Alvord, 18 


lett, 1 Call.(5 Va.) 567 
92. Conn.—lLyon  v. 
Conn. 66; Russell v. Slade, 12 Conn. 
455; Hitchcock v. Page, 1 Root 293. 
-Ky.—Bruner y. Stout, Hard. 225. 
Wa.—Whitall v. Morse, 5 Serg. & 
R.3d8: y 
Vt.—Harding v. Cragie, 8 Vt. 501; 
Vadakin v. Soper, 1 Aik. 287. 


Va.) : 

93. Conn.—Hendrick v. Seely, 6 
Conne sce. 

Ky.—Dean vy. Dean, 1 SW 811, 8 
KyL 419. 


woh ay -—Kean v. Mitchell, 13 Mich. 
Minn.—Campbell v. Worman, 58 
Minn. 561, 60 NW 668. 
Or.—McCarthy v. Frazier, 97 Or. 
493% 192) P) 4914; 
Pa.—McKee vy. Bartley, 9 Pa. 189. 
A cian .—Brown v. Parks, 8 Humphr. 
Vt.—Martin v. Blodget, 1 Aik. 375. 
94. Cal.—Wilkins y. Stidger, 22 
Cal. 231, 883 AmD 64. 
Ky.—Stone v. Hill, 


KyL os 
9 Mass. 
198. 
Or.—Madden v. Welch, 48 Or. 199, 


86 P 2; Kitchen y. Holmes, 42 Or. 252, 
70D. SSN 

Pa.—Miltenberger v. Schlegel, 7 
Pa, 241. 

[a] In an action to recover money 
paid, a verdict for plaintift cures a de- 
fect in the petition in failing to al- 
lege a promise to pay. Stone v. Hill, 
51 SW 184, 21 KyL 285. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


51 SW 184, 21 - 


ee 
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alleged, failure to allege a promise,®® or an averment 
of a promise only by implication,®® will be cured by 
although some authorities have held to the 
And in an action on a note, failure of 
the declaration to allege a promise to pay is cured by 
verdict where the proof shows that such promise 
was made.?® 
[§ 1295] (9) Averment of Value and Damages. 
Failure to allege the value of property,®® or to lay 
damages?! in a declaration or complaint will be cured 
by verdict and the same is true of a declaration or 
complaint which is defective or not sufficiently spe- 
cific in stating value? or damages.* 
action is for injuries sustained by a public nuisance, 
there must be a specific averment of the special dam- 
age, and the defect of such omitted averment is not 


verdict; 
contrary.?* 


Fad Las Ill.—Demesmey v. Gravelin, 56 
28s: .—Kingsley v. Bill, 9 Mass. 


Mich.—Hoard v. Little, 7 Mich. ae 
GA H.—Haynes v. Brown, B6mIN. EL. 
aie eee v. James, 6 Whart. 

fa] The word “promised” is not 
indispensable in a declaration in as- 
sumpsit. Any word of the same im- 
port, as “agreed” is sufficient, espe- 
cially after verdict. Avery v. Tyring- 
ham, 3 Mass. 160, 3 AmD 105. 

96. Koen v. Fairmont Brewing Co., 
69 W. Va. 94, 70 SE 1098. 

97. Bruner v. Stout, Hard. (Ky.) 
225; McNulty v. Collins, 7 Mo. 69; 
Muldrow v. Tappan, 6 Mo. 276; Win- 
ston v. Francisco, 2 Wash. (2 Va.) 


187. 

{a] The gist of the action is the 
promise to pay, and if this is not 
averred the omission is not cured by 
verdict. See cases supra this note. 

98. Clark v. Reed, 20 Miss. 554. 

99. U.S.—Brown v. Barry, 3 Dall. 
365, 1 L. ed. 638; Svea F., etc., Ins. 
Co., Ltd. v. State ‘Sav., etc., "Assoc., 19 
F. (2a) 134. 

orem v. Nichols, 5 Stew. & P. 
189. 

Ark.—Jefferson v. Hale, 31 Ark. 286. 

Conn.—Lovejoy v. Isbell, 73 Conn. 
368, 47 A 682. 

Ind. T.—German-American Ins. Co. 
v. Paul, 2 Ind. T. 625, 53 SW 442. 

Ky.—Connecticut F. Ins. Co. v. Un- 
ion Mercantile Co., 161 Ky. 718, 171 
SW. 407. 

Me.—Warren vy. Litchfield, 7 Me. 63. 

Mass.—Baker v. Baker, 13 Mete. 
125, 46 AmD 725. 

Miss.—Jordan v. Thomas, 31 Miss. 
B57. 

Mo.—Case v. Fogg, 46 Mo. 44. 

Or.—Nicolai v. Krimbel, 29 Or. 76, 
43 P 865; McKay v. Musgrove, 15 Or. 
N62 3) Pt 710. 

Tenn.—Williams y. State Bank, 1 
Coldw. 43. 

Tex.—Bradford v. Mann, 1 Tex. Un- 
rep. Cas. 225; Houssels v. Coe, (Civ. 
A.) 159 SW 864. 

Va.—McClure Grocery Co. v. Wat- 
son, 148 Va. 601, 139 SE 288; Holla- 
day v. Littlepage, 2 Munf. (16 Va.) 
Dove 

Wash.—Waldron v. Home Mut. Ins. 
Coy'-9, Wash: (534,738 .P. 136; 

fa] In an action on an insurance 
policy, failure to state the value of 
the property insured is cured by ver- 
dict. Svea F., etc., Ins. Co., Ltd. v. 
State Sav., etc., Assoc., 19 F. (2d) 134; 
Connecticut F. Ins. Co. v. Union Mer- 
cantile Co., 161 Ky. 718, 171 SW 407; 
Lane v. Maine Mut. F. Ins. Co., 12 Me. 
44, 28 AmD 150; 
F. & M. Ins. Co., 55 Mo. 342; 
v. Mechanics’ Ins. Co., (Mo. 
SW (2d) 871; Koropchensky v. God- 
dard, (Mo. A.) 266 SW 343; See v. 
St. Paul F. & M. Ins. Co., 60 Mo. A. 
518; Waldron v. Home Mut. Ins. Co., 
9 Wash. 534, 38 P 136. But see Con- 
necticut F. Ins. Co. v. Moore, 154 Ky. 
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Jones v. St. Joseph | 
A.) 4) 
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and found.° 


gence. 


But where the 


18, 156 SW 867, AnnCas1914B 1106 
(holding that, in an action on insur- 
ance policy, failure to allege the val- 
ue of the goods destroyed or the 
amount of loss was not cured by 
verdict, where there was no admis- 
sion or proof of loss, and the ques- 
tion of loss “was not submitted to 
the jury). 

a Ala.—Malone v, Donally, Minor 


Cal.—Merrill vy. Pacific 
Convl3st- Cal 582) 682° 95: 

Colo.—Denver, ete., R. Co. v. Klaes, 
40 Colo. 125, 90 P 60; San Juan Coun- 
ty School Dist. No. 1 v. Ross, 4 Colo. 
A. 493, 36 P 560. 

D. C.—Chandler, ete., Co. v. Nor- 
wood, 14 App. 357. 

Ill.—Burst v. Wayne, 13 Ill. 599. 

Ind.—Brauns y. Glesige, 130 Ind. 
167, 29 NE 1061; Peltier v. Britton, 4 
Blackf. 502; U. S. R. Administration 
v. Monahan, 79 Ind. A. 673, 137 NE 
178, 188 NE 785. 


Transfer 


Iowa.—Humphreys v. Daggs, 1 
Greene 435. 
Ky.—Lexington, ete, R. Co. v. 


Fields, 152 Ky. 19, 153 SW 438; Cov- 
ington, etc., Bridge Coz2V.9 Hull, 90 
SW 1055, 28 KyL 1038; Walker v. 
Kendall, Hard. 404; Robinett v. Mor- 
ris, Hard. 93. 

Mass.—Richards v. Farnham, 13 
Pick. 451; Daniels v. Daniels, 7 Mass. 
135; 

Minn.—Uldrickson v. Samdahl, 92 
Minn. 297, 100 NW 5. 

Miss.—Poindexter v. Turner, 1 Miss. 
349; Delahuff v. Reed, 1 Miss. 74. 

N. Y.—Hynes v. Patterson, 95 N. 
Diya 

Va.—Roane v. Drummond, 6 Rand. 
(27 Va:) 182; Chichester v. Vass, 1 
Call (5 Va.) 83, 1 AmD 509; Stephens 
v. White, 2 Wash. (2 Va.) 303; Smith 
v. Walker, 1 Wash. (1 Va.) 135. 

[a] Claim at conclusion of decla- 
ration.—It is too late after verdict 
to take advantage of an omission to 
claim a specific sum in damages at 
the conclusion of the declaration, 
where the body of the declaration 
shows that plaintiff claimed damages 
to an amount exceeding the verdict. 
Burst v. Wayne, 13 Ill. 599; Koehler 
Ney ising, TO VL GAs 6: 

2. Hoffman v. General Exch. Ins. 
Corp. (Mo. A.) 16 SW (2d) 716; Nor- 
man v. Sheip, 142 Mo. A. 138, 125 SW 
527; Gustin v. Concordia F. Ins. Co., 
90 Mo. A. 373; Boulware v. Farmers’, 
ete., Co-Op. Ins, Co., 77 Mo. A. 639. 

8. Denver, etc., R. Co. v. Klaes, 40 
Colo. 125, 90 P 60; Alden v. Kaiser, 
121 Minn. 111, 140 NW 343; Wester- 
field v. Catlett, (Miss.) 120 S 458. 

4. See Nuisances § 456 text and 
notes 71, 72. 

5. Cleveland, ete., R. Co. v. Wood- 
bury Glass Co.,, (Ind. A.) 120 NE 
426. 

6...U. S—Puget Sound Nav. Co. v. 
Lavender, 160 Fed. 851, 87 CCA 655. 

Ala.—Brilliant Coal Co. v. Sparks, 
16 Ala. A. 665, 81 S185 [certiorrai 
den 203 Ala. 131, 82 S 161]. 

Ark.—St. Louis, ete, R. Co v. 
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cured by verdict.* 

Where the verdict is for an amount in excess of 
that demanded, but the facts stated and the evidence 
given entitle plaintiff to recover the amount. found, 
the demand in the pleading will be deemed to have 
been amended to meet the amount of damages proved 


[§ 1296] (10) Averments in Actions for Negli- 
In actions for damages for negligence, de- 
fects, and omissions in the pleadings, in substance 
or form, are cured by the verdict, where the issues 
joined are such as necessarily require proof of the 
facts so defectively presented, 
proof it is not to be presumed the verdict would have 
been given,® especially where the instructions made 
recovery dependent on proof of the matter so omitted 


and without which 


Wynne Hoop, ete, Co., 81 Ark. 373, 
99S Wise Ud. 

Cal.—Griswold v. Pacific Electric 
R. Co., 45 Cal. A. 81, 187 P 65; Eylen- 
feldt v. San Francisco United R. Cos., 
23 CalacAges6, foie y2938" 

Conn.—Gargan y. Harris, 90 Conn. 
188, 96 A 940. 

Ill.—Sher v. Robinson, 298 Ill. 181, 
131 NE 638; Wheeler vy. Chicago, etc., 
R. Co., 267 Ill. 306, 108 NE 330 [aff 
182 Ill. A. 194]; Mengelkamp v. Con- 
solidated Coal Co., 259 Ill. 305, 102 
NE 756 [aff 173 Ill. A. 370]; Diamond 
Glue Co. v. Wietzychowski, 227 Ill. 
338, 81 NE 392; Chicago City R. Co. 
Vv. ‘Shreve, 226 Ill. 530, 89 NE 1049 
{aff 128 Ill. A. 462]; Chicago Union 
Tract. Co. v. Newmiller, 215 Ill. 383, 
74 NE 410; Dllinois Steel Co. v. Stone- 
vick, 199 Ill. 122, 64 NE 1014; MIlli- 
nois Steel Co. v. Hanson, 195 Ill. 106, + 
62 NIX 918; Cribben v. Callaghan, 156 
Ill. 549, 41 NE 178; Klonowski_ v. 
Crescent Paper Box Mfg. Cor  2UC TH. 
A.. 150; Rose v. Morton, 204 Ill. A. 
108; Simmons v. Commonwealth Edi- 
son Co., 203 Ill. A. 367; Continental, 
ete., Trust., etce., Bank. v. Illinois 
Terra Cotta Lumber Co., 192 -Ill. A. 
629; Rosseau v. Goodridge, 185 Ill. 
A. 164; Carlson v. Johnson, 184 Ill. 
A. 17 [rev_on other grounds 263 Ill. 
556, 105 NE 712]; Meek v. Chicago 
R. Co., 183 Ill. A. 256; Moore v. In- 
dustrial Constr. Co., 181 Ill. A. 630; 
Peterson v. Chicago, etc., R.-Co., 176 
Ill. A. 218 [rev on other grounds 260 
Ill. 280, 103 NE 252]; Mengelkamp v. 
Consolidated Coal Co., 173 ill. A. 370 
[aff 259 Ill. 305, 102 NE 756]; O’Don- 
nell v. Riter-Conley Mfg. Co., 172 Ill. 
A. 601; Hackett v. Chicago, ete, R. 
Co., 170. Ill. A.-140 [aff: 228 U. S> 559, 
33 SCt 581, 57 L. ed. 966]; Devine v. 
Chicago. City (Re .Co5 16G Tia 36 Ls 
Buck vy. Citizens Coal Min. Co., 163 
Tl. A. 637 [aff 254 Ill. 198, 98 NE 
228]; Range v. Helmbacher Forge, 
etc., Co., 161 Ill.. A. 211; Wilson ‘v. 
Baltimore, ete., Southwestern R. Co., 
158 Ill. A. 604; Helgesen v. Chicago 
Suburban Water, etce., Co., 156 Ill. A. 
541; Farley v. Wabash R. Co., 153 
Tll. A. 493; Welfelt v. Illinois Cent. 
RCo. 49 ell A. 3475 Or ROUGE ey 
Sproul, 147 Ill. A. 609 [aff 241 Tl. 
576, 89 NE 663]; Brunhild v. Chicago 
Union. ‘Tract... Co.,,.444 Tl. AL. 298 fart 
239 Ill. 621, 88 NE 199]; Howell v. 
Cleveland, etc., R. Co., 142 Tll. A. 502; 
Steiskal v. Field, 142 Ill. A. 154 [aff 
23 8.-aLl. 1-925. Si “NB ELT Common= 
wealth Electric Co. v. Rooney, 138 
TAG 2h5. 

Ind.—Jackson vy. Atwood, 194 Ind. 
56, 140 NE 549; Louisville, ete, R. 
Co. v. Goodbar, 102 Ind. 596, 2 NE 
33%, 3 NHU162; Joseph BH. Lay Cov: 
Mendenhall, 54 Ind. A. 342, 102 NE 
974; Wabash R. Co. v. Beedle, (A.) 
87 NE S905. Citizens. eSit.. Rie COusve 
Stoddard, 10 Ind. A. 278, 37 NE 723; 
Noblesville Fdy., ete., Co. Vv. Yeaman, 


3, Ind.,; A. 521, 30 NE 10; Louisville, 

6tC.,.. by. tCOnaVaberry,, 2nd. A. 42%, 

128 NE 714. ‘ 
Ky.—Williamson, ete, R. Co. v. 
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or defectively stated.7 


Thus generality of statement 


PLEADING 


as to negligence or contributory negligence will be 


Charles, 168 Ky. 41, 181 SW 614; Ma- 
jestic Collieries Co. v. Bradley, 132 
Ky. 533, 116 SW 738; Ballou v. Potter, 
106 SW 1178, 32 KyL 779; Chesa- 
peake, etc., R. Co. v. Satterfield, 100 
SW 844, 30 KyL 1168; Drakesboro 
Coal, Coke, ete., Co. v. Jernigan, 99 
SW 235, 30 KyL 477. 

Me.—Stearns vy. Atlantic, etc. R. 
Co., 46 Me. 95. 

Mich.—Fox v. Spring Lake Iron Co., 
89 Mich. 387, 50 NW 872. 

Mo.—Kitchen v. Schlueter Mfg. Co., 
20 SW (2d) 676; Timmermann vy. St. 
Louis Architectural Iron Co., 318 Mo. 


421, 1, SW _(2d) .791;. Reel v. Con- 
solidated Inv. Co., 236 SW 43; McIn- 
tyre v. St.. Louis, ete.,.R. Co.,.286 


Mo. 234, 227 SW 1047 [certiorari den 


255 U. S. 573, 41 SCt 376, 65 L. ‘ed: 
792]; Phillips v. East St. Louis, etce., 
R. Co., 226 SW 863; Holzemer v. 


Metropolitan St. R. Co., 261 Mo. 379, 
169 SW 102; Rutledge vy. Swinney, 
261 Mo. 128, 169 SW 17; Nolan v. 
Metropolitan St. R. Co., 250 Mo. 602, 
157 SW 637; Winn v. Kansas City 
Belt R. Co., 245 Mo. 406, 151 SW 98; 
Sexton v. Metropolitan St. R. Co., 245 
Mo. 254, 149 SW 21; Brady v. Kan- 


Sas City, etc. KR. Co... 206) Mor 509, 
102 SW 978, 105 SW 1195;) lynch 
v. St. Joseph, ete., R. Co., 111 Mo. 601, 


19 SW 1114; Greer v. St. Louis, etc., 
Ee CO OU NLOL hoos LU ackson fay. 5 
Louis, ete., R. Co., 80 Mo. 147; Ed- 
wards v. Kansas City, etc., R. Co., 74 
Mo. 117; Weber v. St. Louis Termi- 
nal R. Assoc., (A.)—20 SW (2d) 601; 
Swift v. St. Louis-San Francisco R. 
Co., (A.) 15 SW (2d) 964; Melvin v. 
Cater, 221 Mo. A. 1212, 299 SW 103; 
Kelsey v. Israel, (A.) 298 SW 1065; 
Kneemiller v. American Car, etc., Co., 
(A.) 291 SW: 506; Loehr v. Wells, 
(A.) 253 SW 461; Harvey v. Chi- 
cago, ,etc., R. Co:, (A.) 253 SW 169; 
Katon v. Kansas City R. Co., (A.) 
241 SW 983; Maher v. St. Louis, etc., 
R. Co., 208 Mo. A. 304, 234 SW 1034; 
Haag v. Cohen, 207 Mo. Boab. 229 
SW 296; Heckfuss v. American Pack- 
ing Co., (A.) 224 SW 99; Powell v. 
Rawson Land Co., (A.) 221 SW 765; 
Davis v. Springfield Hospital, 204 Mo. 
A. 626, 218 SW 696; Seitz v. Pelli- 
green Constr., ete., Co., 199 Mo. A. 
388, 203 SW 503; Birkhimer v. Se- 
dalia, (A.) 200 SW 298; McCullen v. 
Fishell Bros. Amusement Co., 198 Mo. 
A. 130, 199 SW 439; Chulick v. Amer- 
ican Car, etc., Co., (A.) 199 SW 437; 
Bybee v. Dunham, (A.) 198 SW 190; 
Webb v. Deering Southwestern R. 
(A.) 196 SW 86; Thompson v. 


Co., 
247, 193 SW 971; 


Slater, 197 Mo. A. 
Stewart v. Mason, (A.) 186 SW 578; 
Atwell v. Marceline Coal, etc., Co., 
(A.) 180 SW 400; Miller v. St. Louis, 
etc., R. Co., 188 Mo. A. 402, 174 SW 
166; Sartain v. Jefferson City Trans- 
it, Co.,n183 Mo; As 237)" 170 SW 41; 
Chapman v. Bertha A. Min. Co., 177 
Mo. A. 264, 162 SW 648; Finer v. 
Nichols, 175 Mo. A. 525, 157 SW 1023; 
Bolger v. Kansas City Material Co., 
171 Mo. A. 261, 157 SW 87; ‘Goode v. 
Central Coal, etc., Co., 167 Mo. A. 
169, 151 SW 508; Madden v. Missouri 
Pae; Re.Co:, 67 Mos A, 143) “151 Sw, 
489;~ Wardell v.. Chicago, etc., R. Co., 
163 Mo. A. 303, 146 SW 8138; Mor- 
rison v. Kansas City, etc., R. Co., 162 
Mo. A. 662, 145 SW 137; Fleishman 
v. Polar Wave Ice, etc., Co., 163° Mo. 
A. 416, 148 SW 881; McElhiney v. 
Friedman-Shelby Shoe Co., 158 Mo. 
A. 318, 138 SW. 60; Berkbigler v. 
Cape Girardeau, etc., R. Co., 152 Mo. 
A. 548, 183 SW 1170, 164 Mo. A. 441, 
144 SW 1105; Henry v. John O’Brien 
Boiler Works Co., 151 Mo. A. 591, 132 
SW 310, 160 Mo. A. 615, 140 SW 1195; 
Porter v. Illinois Southern R. Co., 137 
Mo. A. 2938, 117 SW 680; Peters v. 
Gilley Mte.Co.,- 133, Mo. (A. 423" 113 
SW 706; Briscoe v. Chicago, ete., Vay 
Co., 130 ‘Mo. A. 513, 109 SW 93; Ayers 


v. St. Louis, ete., R. Co., 124 Mo. A. 
422, 101 SW 689; Leu v. St. Louis 
Simian Co., 110 Mo. A. 458, 85 SW 

Nebr.—Tully v. Grand Island Tel. 
Co., 92 Nebr. 719, 139 NW 672. 

N. D.—Wyldes vy. Patterson, 24 N. 
D. 218, 189 NW 577: 

Or. — Gray v. Hammond Lumber 
CG. lls Oxr25:107 292 bal, Looe DOL, 
234 P 261; Rorvik v. North Pac. Lum- 
peraco,, 99COrs 58; 190 pe weisde tl 9 oa 
163; Gynther v. Brown, 67 Or. 310, 
1384 P 1186; Busch vy. Robinson, 46 
Or. 539, 81 P 237 (negligence). 

Pa.—Jackson v. Pennsylvania Con- 
tracting Co., 55 Pa. Super. 51. 

Tex.—Missouri, ete Rei Co: Bivs 
James, CEiva ARs deg, Sw 774. 

Wis.—McHolm v. Philadelphia, etc., 
oes etc., Co., 147 Wis. 381, 1832 NW 


Wyo.—Chicago, etc., R. Co. v. Simp- 


son, 23 Wyo. 342, 151 P 902, 157 P 
[a] Tllustrations.—(1) A com- 


plaint based on negligence in the 
equipment and management of a ves- 
sel is not insufficient after verdict 
because it alleges the ownership and 
operation of the vessel by defendant 
in the present tense only, where it 
further alleges that the negligent 
acts specified were those of defend- 
ant. Puget Sound Nav. Co. v. Lav- 
ender, 160 Fed. 851, 87 CCA 655. (2) 
In a railroad switchman’s action for 
injuries under the Federal Employ- 
ers’ Liability Act, the declaration 
was’ not insufficient after verdict for 
plaintiff as failing to aver that he was 
engaged in an act of interstate com- 
merce at the time of the injury. 
Wagner v. Chicago, ete., R. Co., 277 
Qlly 114, -115 NE =3201. 

[b] Date of death of decedent.— 
The point that the date of the death 
of decedent must be shown in the 
declaration.in an action under the 
Injuries Act, in order to state a cause 
of action, was not tenable, because 
such a defect is cured by verdict. 
Bishop v. Dignan, 223 Ill. A. 178. 

[c] Relationship of parties.—Fail- 
ure to allege specifically the relation 
of passenger and carrier existing be- 
tween plaintiff and defendant is cured 
by verdict. Pease vy. Chicago, etce., 
Tract. Co., 158 Ill. A. 446. 

[d] Discharge of duties as em- 
ployee.—Failure of the declaration, 
in an employee’s action for personal 
injuries, to.allege that at the time 
and place of the injury plaintiff was 
in the discharge of his duties as an 
employee was a defect which would 
be cured by the verdict. Vogrin v. 
American Steel, ete., Co., 263 Ill. 474, 
105 NE 332 [rev 179 Ill. A. 245]. 

[e] Defective appliances.—Failure 
of a declaration to state in what re- 
spect the alleged defective appliance 
was defective or why its condition 
was dangerous is cured by’ verdict. 
Smith v. Redman, 244 Ill. A. 434. 

{[f] Negativing relation of fellow 
servant.—A declaration which fails 
specifically to allege that plaintiff 
and the servant whose negligence 
caused his injury were not fellow 
servants is good after verdict, if 
there was evidence that such rela- 
tion did not exist. Bennett vy. Chi- 
cago City R. Co., 243 Ill. 420, 90 NE 
735; Devine v. Boston Store, 167 Ill. 
A. 443. 

{g] MNegativing assumption of 
risk.—A complaint not alleging facts 
sufficient to show that a locomotive 
fireman, crushed to death by the over- 
turning of his engine after derail- 
ment, did not assume the risk arising 
from the defective condition of the 
track, is sufficient after verdict for 
his administratrix, although insuffi- 
cient to state a cause of action for 
common-law negligence, such defect 
being cured. Jackson'y. Atwood, 194 


et 
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cured by verdict,’ as will failure of plaintiff to allege 


Ind. 56, 140 NE 549. 

{h] Rejection of Workmen’s Com- 
pensation Act.—In an action at com- 
mon law for injuries sustained by a 
servant, a declaration, alleging that 
prior to the accident defendant had 
elected not to provide and pay com- - 
pensation as provided by the statute, 
was sufficient after verdict without 
averment that the employer filed the 
notices required by the statute to be 


given of such election. Kleet  v. 
Southern Illinois Coal, etc., Co., 197 
Ill. A. 2°43. 

[i] Possession and control of 


premises.—(1) In an action by a ten- 
ant against the landlord for injuries 
due to defective cellar steps, a peti- 
tion, averring that plaintiff in con- 
nection with the tenancy used a por- 
tion of the cellar under the premises, 
that other tenants also used a por- 
tion of the cellar, and that there was 
provided for the use of the tenants 
to be used in common a wooden stair- 
way leading to the cellar, sufficient- 
ly avers, after verdict for plaintiff, 
possession and control of the stairs 
by the landlord. Dalton v. John Ma- 
guire Real Hst. Co., (Mo. A.) 221 SW 
443. (2) In an action against a rail- 
road company for death by wrong- 
ful act alleged to have been caused 
by the negligence of another compa- 
ny using the tracks of the former, 
an allegation that such other compa- 
ny had control and occupation of 
such track is sufficient, after ver- 
dict, to show that such occupation 
was with the permission of defend- 
ant railroad company. -Pennsylvania 
Co. v. Ellett, 132 Ill. 654, 24 NE 559. 

[j] Cause of injury.—(1) Ambi- 
guity or uncer tainty as to the cause 
of plaintiff’s injuries is cured by ver- 
dict. La Salle v. Porterfield, 138 Ill. 
114, 27 NE 937. (2) Complaint held 
sufficient after verdict to show causal 
connection between negligence and 
injury. Hill v. East St. Louis Cot- 
ton Oil Go., 202 Mo. A. 478, 214 SW 
419; Coy v. Landers, 146 Mo. A. 413, 
125 SW 789; Wyldes v. Patterson, 
24 N. D. 218, 189 NW 577. 

{k] Malpractice.—A petition, in 
an action against a physician for 
malpractice, which avers that the 
physician negligently and _ unskill-- 
fully treated plaintiff, is sufficient 
after verdict as against the objec- 
tion that it should have averred that 
the physician omitted to use such 
care as would ordinarily be used by 
a physician of average skill and 
knowledge. Hales v. Raines, 146 Mo. 
A. 232, 130 SW 425. 

7. Jellico Coal Co. v. Adkins, 197 
Ky. 684, 247 SW 972; Oakdale: v. 
Sanders, 155 Ky. 352, 159 SW 812 
[reh den 156 Ky. 224, 160 SW 952]; 
Louisville, ete., R. Co. v. Burch, 155 
Ky. 245, 159 SW 782; Louisville, etc., 
R. Co. v. Shelburne, (Ky.) 117 SW 


303; Henderson vy. Sizemore, 104 SW 
722, 31 KylL 1134; Henderson vy. 
Smith, 104 SW 277, 31 KyL 860; 
Louisville v. Brewer, 72 SW 9, 24 
KyL 1671. 

{a] TIllustration.—A petition, in 


an action for injuries to a servant, 
which charges a failure to furnish 
an absolutely safe place for work is 
bad; but where an instruction in- 
corporates the word “reasonably,” in 
defining the duty of the master as to 
the safety of the place, and the ver- 
dict is for plaintiff, the defect in the 
petition is cured. Olive Hill. Fire 
Brick Co. v. Ash, 146 Ky. 253, 142 
SW 403. 

8. U.. S.—Robinson v. Louisville 
R. Co., 112 Fed. 484, 50 CCA: 857. 

Conn.—Kearns v. Widman, § 94 
Conn. 257, 108 A 661. 

Ill.—Miller v. S. S. Kresge Co., 306 
Til. 104,137 NE 385. Chenoweth v. 
Burr, 242. 111. 312, 89 NE 1008 [aft 
146 Ill. A. 443]; Chicago City tR.FCoy 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


of the danger.?° 
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facts showing defendant’s duty to him,® 
to allege that defendant knew or ought to have known 
So failure of plaintiff to allege that 
he was in the exercise of due care is cured by ver- 
dict ;11 although there is authority to the contrary.?? 
But if the declaration omits to allege any substantial 
fact which is essential to a right of action and which 
is not implied in, or inferable from, the findings of 
those which are alleged,!* and the omission is not 
supplied by proof,!* a verdict for plaintiff will not 
So failure of plaintiff to allege his 
freedom from negligence is not cured by verdict 


cure the defect. 


v. Shreve, 226 Ill. 530, 80 
[aff 128 Ill. A. 462]; Grace, etc., 
v. Sanborn, 225 Ill. 138, 80 
[aff 124 Ill. A. 472]; Sargent Co. v. 
Baublis, 215 Ill. 428, 74 NE 455; 
Illinois Steel Co. v. Ostrowski, 194 Ill. 
376, 62 NE 822; Alton R., etc., Co. v. 
Foulds, 190 Ill. 367, 60 NE 537; Si- 
monich v. Chicago, ete., R. Co., 217 
Tll. A. 836; Sierzchula v.. Chicago, 
etce.,, R: Co., :209 Tll._A, 15;.-Storm .v. 
Cleveland, ete.. R. Co., 156 Ill. A. 88. 

Ind.—Pennsylvania Co. v. Rusie, 95 
Ind. 236; Pittsburgh, ete., R. Co. v. 
Noel, 77 Ind. 110; Noblesville Fdy., 
etc., Co. v. Yeaman, 3 Ind. A. 521, 30 
NE 10. 

Iowa.—Seska v. Chicago, ie 
Co., 77 Iowa 187, 41 NW 596. 

Ky.—Louisville, ete., R. Co. v. Shel- 
burne, 117 SW 303; Covington Saw- 
mill, vete., (Co.-v. Clark, 116 Ky. 461, 
76 SW 348, 25 KyL 694. 

Mo. —State v. Trimble, 18 SW (2d) 
4; Gardner v. Metropolitan St. R. 
Co,, .223. Mo. 389,, 122. SW. .1068, 18 
AnnCas 1166; Morgan v. Mulhall, 214 
Mo. 451, 114 SW 4; Van Cleave v. 
St. Louis, 159 Mo. 574, 60 SW 1091; 
Hopkins v. American Car, etc., Co., 
(A.) 11 SW (2d) 65; Bennett v. Met- 
ropolitan St. R. Co., (A.) 180 SW 
1050; Barnes v. Columbia Lead Co., 
107 Mo. A.-608, 82 SW 203; Lien .v. 
Chicago, etc., R. Co., 79 Mo. A. 475. 

Nebr.—Chicago, ete, R. Co. v. 
Sims, 17 Nebr. 691, 24 NE 388. 

Or.—Bottig v. Polsky, 101 Or. 530, 
201 P 188; Chan Sing v. Portland, 37 
Or. 68, 60 P 718; Wild v. Oregon 
Short-Line, ete., R.° Co., 21 Or. 159, 
abe 954. 

Pa.—Jackson v. Pennsylvania Con- 
Tene Co.,. 55 Pa. *Super.*51. 

S. D.—Merrill v. Minneapolis, etc., 
RCo. 27 S. Dr 1,129 NW 468. 

Tex.— Missouri, Cteae Rie COME NV. 
James, (Civ. A.) 112 SW 774. 

Vt.—Holden v. Rutland, ete, R. 
Co. 36, Vito 297s Tayvior®: v. Day, 716 
Vt. 566. 

Wis.—McHolm v. Philadelphia, 
etc., Coal, ete., Co., 147 Wis. 381, 132 
NW. 535. 

9. Paden v. Chicago, etc., R. Co., 
276 Ill. 62, 114 NE 540; McAndrews 
v. Chicago, etc., R.-Co., 222 Ill. 232, 
78 NE 603 [aff 124 Ill. A. 166]; Hut- 
ton v. Chicago, etc., R. Co., 160 Ill. A. 
Rik 


NE 1049 
Co. 


etc., 


10. 1l.—Humason _v. Michigan 
Cent. R. Co., 259 Til. 462, 102. NE 
793 [aff 176 Ill, A. 329]; Mengel- 


v. Consolidated Coal Co., 259 
Ill. 305, 102 NE 756 [aff 173 Ill. A. 
370]; Linquist v. Hodges, 248 Ill. 
491, 94 NE 94 [aff. 152 Ill. A. 491]; 
Postal Tel.-Cable Co. v. Likes, 225 
249, 80 NE 136 [aff 124 Ill. A. 
459]; Sargent Co. v. Baublis, 215 
Ill. 428, 74 NE 455;. Boyce v. Taller- 
man, 183. Til. 115, 55° NE ‘703; Hast 
Dubuque v. Burhyte, 173 Ill. 558, 50 
NE 107 ‘Chicago. etc.,.°R2-Co.F v. 
Hines, 132 Ill. 161, 23 NE 1021, 
AmSR 515; Smith v. Redman, 244 
Tll. A. 434; Colbert v. Holland Fur- 
nace Co., 241 Ill. A. 583 [aff 333 Ill. 
78, 164 NE 162, 60 ALR 353]: Har- 
ris v. Piggly Wiggly Stores, 236 Ill. 
A. 392; Brownell v. ‘Antioch, 215 


kamp 


Tll. A. 404; Diehl v. East St. Louis 
Light, etc., Co., 188 Ill. A. 286; Stack 
v.. Hast, St... Louis, -etc.,..R. Co., .152 


Ill. A. 613 [aff 245 Il]. 308, 92 NE 241, 


NE 88 


PLEADING 


and failure 


187 AmSR 318]; Mobile, ete., R. Co. 
v. Harmes, 52> Ill. A. 649. 

Ky.—Ashland, etce., St. R. Co. v. 
Lee, 82 SW 368, 26 KyL 699; Chesa- 
peake, etc., R. Co. v.’\Venable, 111 Ky. 
4¥, 63 SW 35, 23 Kyl 427. 

Mo.—Hurst v. Ash Grove, 96 Mo. 
168, 9 SW 631; O’Connell v. Kansas 
City, 208 Mo. A. 174, 231 SW 1040; 
Shimmin v. C. & S. Mining Co., (A.) 
187 SW 76; Jones v. Springfield 
Tract. Co., 187. Mo. A. 408, 418° SW 
675; Hax v.; Quiney,.ete.,, R.-Co.,,.123 
Mo. A. 172, 100 SW 693; Mclean v. 
acy aa City, 100 Mo. A. 625, 75 SW 

Or.—Dodson v. Bend, 117 Or. 231, 
2427 P 821, 243 P 76. 

Tenn.—Morriss _ v. 105 
Tenn. 59, 58 SW 328. 

11. Sher v. Robinson, 298 Ill. 181, 
181-NE 6388; Brunhild v. Chicago, 
ete., Tract. Co., 239 Ill. 621, 88 NE 
199; Baltimore, ete., Southwestern 
R. Co. v. Tehn, 159 Ill. 535, 42 NE 
971; Chicago, etc., R. Co. v. Clough, 
134-I1]..586, 25 NE 664, 29 NE 184; 
Illinois Cent. R. Co. v. Simmons, 38 
Ill. 242; Smith v. Redman, 244 Ill. 
A. 434; Bernier v. Illinois Cent. R. 
Co., 213 Ill. A. 530; Coyne v. Cleve- 
land; <ete.).Ri2Go.,) 208. . D1 Aw 4253 
Paden v. Chicago, etc., 
Til. A. 100 [aff 276 Ill. 
540]; Sell v.. Fisk, 191 Il. 
Kordick v. Chicago R. Co., 187 Ill. A. 
74; Lund v. Osborne, 183 Tl. Asn 63% 
Perkins vy. .Chicago Sanitary Dist. 
171 Ill. A. 582; Foster v. Shepherd, 
164 Ill. A. 199; Ross v. Chicago, etc., 
R. Co., 149 Ill. A. 286 [rev on other 
grounds 243 Ill. 440, 90 NE 701]; 
Chicago City R. Co. v. Smith, 124 Il. 
A. 627 [aff 226 Ill. 178,.380 NE 716]; 
American Car, etc., Co. v. Armen- 
traut, 116 Ill. A. 121 [aff 214 Ill. 509, 
73 A 766]; Wabash R. Co. v. Beedle, 
(ind. A.) 88 NE 535; Louisville, ete., 
Be, OSs v. Lewis, 211 Ky. 830, 278 SW 

[a] Negligence of parent.—Where 
a declaration alleged that plaintiff's 
child was killed by, and through the 
negligence and improper conduct of, 
defendant, and the great and unlaw- 
ful speed of defendant’s train by 
which the child was struck and in- 
jured, it was inferable that the ac- 
cident was not due to the negligence 
or want of care of the parents, so 
that failure of the declaration to 
charge that the parents were in the 
exercise of reasonable care for the 
child’s safety was cured by verdict. 
Illinois Cent. R. Co. v. Warriner, 229 
WT 9 Sow NEL 2465 ath 132) Di. A. 


301] 
In Iowa (1) failure of a peti- 


Bowers, 


{b] 
tion to allege freedom from contrib- 
utory negligence is cured, under Code 
§ 8760, by amendment after verdict 
for plaintiff, the issue having been 
fairly submitted. Jamison v. Myrtle 
Lodge No. 355 A. F. & A. M., 158 
Iowa 264, 189 NW 547; Decatur v. 
Simpson, 115 Iowa 348, 88 NW 829. 
(2) But if plaintiff failed to take ad- 
vantage of the statute, the submis- 
sion of the case to the jury under 
an instruction that the burden was 
on plaintiff to prove freedom from 
contributory negligence did not cure 


the defect. Decatur yv. Simpson, su- 
ra. 
12. Guthrie v. Nix, 3 Okl. 136, 41 


[49 C.J.] 888 


where an instruction in effect informed the jury that 
it was not necessary for plaintiff to prove that he 
exercised due care.+® 
of contributory negligence was uncontroverted, the 
omission was not cured, although evidence on the 
question of contributory negligence was received and 
a verdict rendered for plaintiff.1® 

Notice of injury. Failure to allege,17 or’a defective 
allegation of,'® the giving of the statutory notice to 
defendant of the injury is cured by verdict. 

[§ 1297] (11) Averment of Time. 
alleged in the declaration,!® or if the time it is mis- 


And where an affirmative plea 


Tf no time is 


P8343; 

13. Hartray v. Chicago R. Cos. 
290 Ill. 85, 124 NE 849 Fatt 210 Ill. 
A. 382]; McAndrews v. Chicago, etc., 
RCo.; 223 Tl. 232, 78 NE 603 [aff 124 
Ill. A. 166]; Volluz v. East St. Louis 
bight, etc:.,.Co:,'210. 1H. As 565s) Hox= 
sey vy. St. Louis, étes Ro Co, Wily mi 
As 109s, Chicago, iete., Ris Coney. Pitt= 
man, 135 Ill. A. 481 faff 231 Dl. 58h, 
83 NIE 431]; Pullman Co. v. Wood- 
folk, 121 Ill. A. 321; Chicago, etc., R. 
Co. v. Eselin, 86 Ill. A. 94; Indian- 
apolis, ete., R. Co. v. Brucey, 21 Ind. 
215; South Bend Iron Works v. Larg- 
er, 11 Ind. A. 367, 39 NE 209; Lake 
Shore, .etc., R. Co. v. Kurtz, 10 Ind. 
A. 60, 35 NE 201,37 NE 303;. Dee 
v. Emery, 10 Minn. 187; Pette v. 
Old English Slate Quarry, 90 Vt. 87, 
96 A 596. 

[a] Illustrations of omissions not 
cured.—(1) Failure of a declaration, 
in an action by an employee to recov- 
er for personal injuries sustained by 
reason of the alleged negligence of 
the employer, to allege the rejection 
by either plaintiff or defendant of 
the provisions of the Workmen’s 
Compensation Act. Yeancey v. Tay- 
lor Coal Co., 199 Ill. A. 14. (2) Fail- 
ure of the complaint, in a suit for 
damages resulting from the acciden- 
tal overturning of plaintiff’s car- 
riage, to set forth defendant’s con- 
nection with the mishap. Lee v. 
Emery, 10 Minn. 187. 

[b]. Negativing assumption of 
risk.— Failure of the complaint, in a 
servant’s action for negligence, to 
allege a nonassumption.of risk is not 


‘curable by verdict, where the omis- 


sion is not implied in, or inferable 
from, the allegations. Pette v. Old 
pers eu Slate Quarry,.90 Vt. 87, 96 

596. 

14. Bowling Green v. Bandy, 208 
Ky. 259, 270 SW 8387. 

[a] Rule applied.—Failure to 
plead, in a servant’s action against 
a city for injuries, that the city was 
not engaged in a governmental func- 
tion when the servant was injured is 
not cured by verdict for plaintiff, 
where the omission was not supplied 
by proof. Bowling Green vy. Bandy, 
208 Ky. 259, 270 SW 837. 

15. Peters v. Howard, 206 Ill. A. 


610. 

16. Lancaster Electrie Light Co. 
v. Taylor, 168 Ky. 179, 181 SW 967, 
AnnCas1918C 591, 169 Ky. 384, 133 
SW 903. 

17. Birmingham v. Scott, 217 Ala. 
615, 117 S 65; Dracass v. Chicago, 
193 Ill. A. 75. Contra Smith vy. Chi- 
cago Heights, 141 Ill. A. 588. 


18. Brownell v. Antioch, 215 Ill. 
A. 404. 
ph A bie 


S.—Stockton v. Bishop, 4 
How. 155, 11 L. ed. 918. 


Cal.—Rutan v. Walters, 116 Cal. 
403, 48 P 385. 

Conn.—Story .v. Barrell, 2 Conn. 
slid —Overton v. Rogers, 99 Ind. 

5 

Mass.—Burnham Me Webster, 5 
Mass. 266. 


Miss.—Delahuff v. Reed, 4 Miss. 74. 
Mo.—Nichols v. R. J., etc., Boyd 
OS Co., 187 Mo. A. 127, re SW 
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stated,?° or an impossible time is alleged,” the defect 
will be cured by verdict or judgment. 
action must, however, be shown to have acerued he- 
fore the commencement of the suit, and if it appears 
otherwise from the record, the defect is fatal, and 


is not cured by verdict.?? 


In an action on a negotiable instrument the omis- 
sion of, or misstatement as to, the date of making the 
instrument sued on,?* or an erroneous or defective 
statement of the day of presentment for 
or notice of dishonor,”® is cured by verdict. 
other hand it has been held that a verdict does not 
cure the failure of plaintiff to allege the time of 


giving notice of dishonor.?°® 


[§ 1298] (12) Averment of Title.?7 
pleading contains allegations from which title or 


ihe H.—Rowell. Vv. Bruee, 5 N. EL. 
Or.—Nicolai v. Krimbel, 29 Or. 76, 
43 P 865. 
Pa.—Graff v. Graybill, 1 Watts 428; 
Sauerman v. Weckerly, 17 Serge. & 


Poa Charles v. Delpux, 2 Browne 
S. C—Blythe v. Marsh, 12 S. Cc. L. 
360. 


Tenn.—Nashville L. 
Mathews, 8 Lea 499. 

Va.—Milstead v. Redman, 3 Munf. 
GIANas)) 219. 

[a] Time of commencement of ac- 
tion.—Failure to allege that the ac- 
tion was begun within the time fixed 
by a city charter is cured by ver- 


LTS Omen 


dict. Nichols v. R. J., ete. Boyd 
ae Con 1387) Mo. Al 127,172) Si 
1183. 

20. Ala.—Russell v. Russell, 62 
Ala. 


Cal.—Knabbe’ v. United Properties 
Co. 63' Cal. A. +434; 200 RP: 869. 
Conn.—Story v. Barrell, 2 Conn. 
665; Hall v. Crandall, Kirby 402. 
Ga.—Bond v. Central Bank, 2 Ga. 
349. 


92. 

. Ill.—Otto v. Jackson, 35 Ill. 
Ind.—John v. Clayton, 1 Blackf. 54. 
Ky.—Hickman vy. ‘Southerland, 4 

Bibb 194. 


Miss.—Wells vy. Woodley, 6 Miss. 
484. 
Mo.—Block vy. O’Hara, 1 Mo. 145. 


N.Y. 
Cas. 52. 


—Allaire v. Ouland, 2 Johns. 


Pa.—Loose v. Loose, 36 Pa. 538; 
Crouse v. Miller, 10 Serg. & R. 155. 

Tenn.—Heggie v. Hayes, 114 Tenn. 
219, 208 SW 605. 


21. Conn.—Story v. Barrell, 2 
Conn. 665. 

LT oe mh a v. Morgan, 2 Bibb 
388. 
ug ss aiamees ae v. Faxon, 4 Mass. 

3h 


(Ae aap v. Delpux, 2 Browne 
Balas ge 
Eng.—Sorrel vy. Lewin, 3 Keb. 354, 
84 Reprint 762; Blackwell vy. Eales, 5 
Mod. 286, 87 Reprint 660; Blackhall 
v. Evans, 3 Salk. 8, 91 Reprint 658; 
Acton vy. Hels, 2 Salk. 662, 91 Reprint 


564. 
22. Cheetham v. Lewis, 3 Johns. 
(N. Y.) 42; Venables v. Daffe, Carth. 


113, 90 Reprint 670. 

[a] In Pennsylvania (1) the rule 
stated in the text has been sustained. 
Charles v. Delpux, 2 Browne 313. (2) 
But it has been held on the other 
hand that, where a wrongful con- 
version is laid in the declaration as 
having been the day after suit was 
brought, the mistake was cured by 


erie. isragtpveeGilChristeroil pueda. 
70. 

23. Cater v. Hunter, 3 Ala. 30. 

24. Hall Vv. Crandall, Kirby 
(Conn.) 402. 

25. Loose v. Loose, 36 Pa. 538. 


Z6. Halsey v. Salmon, 3 N. J. L. 
916. 


27. Cure of want of averment of 


PLEADING 


The cause of 


[§§ 1297-1300 


ownership of property involved may reasonably be 
inferred, a verdict will cure a failure to state,?* or 
defects in the mode of stating, 
tinguished from the statement of a defective title, 
which is not so eured.?° 


2° such title, as dis- 


[§ 1299] (18) Description of Property. A ver- 


payment,7+* 


On the 


dict or judgment cures a mistaken*+ or defective** 
description of property, provided that the mistake 
or defect is not of such nature that the property can- 
not be identified. But if the petition wholly omits a 
deseription of the land a verdict will not eure the 
omission,** and the same rule applies where the de- 
scription is so lacking in certainty that it amounts 


to an entire failure to Raatoniee) Ses 


Where a 


seisin by verdict in writ of entry see 
Entry, Writ of § 51. 

28. U.S. Mail Line Co. v. Carroll- 
ton Furniture Mfg. Co., 101 Ky. 658, 
42 SW 342, 19 KyL 833. 

[a] In an action on a fire policy, 
a petition failing to state plaintiff's 
ownership of the property or liabil- 
ity therefor is cured by verdict. 
Western Assur. Co. v. Ray, 105 Ky. 
523, 49 SW 326, 20 KyL 1360. 

29. U. S.—Dobson v. Campbell, 7 
Be Cas! PNOwm3. 045™. Lei Suin: is 19. 
Robb Pat. Cas. 681; Gray v. James, 
10 .. Casi No#5,719% Pet) CoCe 476; i 
Robb Pat. Cas. 140. 

Ala.—Payne v. Martin, 1 Stew. 407. 

Cal.—Irish v. Sunderhaus, 122 Cal. 
308, 54 P 1113. 

Conn.—Seery v. Waterbury, 82 
Conn. 567, 74 A 908, 25 LRANS 681, 18 
AnnCas 73; Treadway v. Andrews, 
20 Conn. 384. 

Ill.— Pittsburg, ete., R. Co. v. Chi- 
cago, 242 Ill. 178, 89 NE 1022, 134 
AmSR 316, 44 LRANS 358. 

Ind.—Brooklyn Phenix Ins. Co. v. 
Wilson, 132 Ind: 449, 25 NE 592; 
Lewis v. Bortsfield, 75 Ind. 390. 

Ind. T.—Long-Bell Lumber Co. v. 
Thomas, 1. Ind. 'T. 225,.40 SW ‘773. 


Ky.—Bartee v. Edmunds, 96 SW 
535, 29 KyL 872; Hall v. Roberts, 74 
SW 199, 24 KyL 2362; Owensboro, 


etc., Road Co. v. Coons, 49 SW 966, 
20 KyL 1678; Coleman v. Croysdale, 
3 J. J. Marsh. 541; Hawkins v. Walk- 
ers, 4 Bibb 292. 

Mo.—Gustin v. Concordia F. Ins. 
Co., 164 Mo. 172, 64 SW 178; Pren- 
dergast v. Dwelling House Ins. Co., 67 
Mo. A. 426; Ellithorpe v. John H. 
Vogel-Sang Commn. Co., 67 Mo. A. 
251. 


Pa.—Pennsylvania Salt Mfg. Co. v. 
Neel, 5% Pa. 9; Good v. Harnish, 13 
Serge. a aS); 

Peasy tate A, 


iB 
60% 51 A 203. 

C.—Craven v. Rose, 3 S. C. 72; 
Terdan v. Boone, 39 S.C. L. 528. 

Tex.—Loungeway v. Hale, 73 Tex. 
495, 11 SW 537; Mason vy. Slevin, 1 
Tex, Ace Civa, Caisiy$: dle 

ty Gunule v. Burdick, 48 Vt. 166. 

jarnatte v. Allen, 5 Gratt. 
(46 a.) 499; Woodford v. Pendle- 
ton, 1 Hen. & M. (11 _ Va.) 308. 

[a] Illustration.—After verdict, 
averments that “plaintiff was pos- 
sessed, as of its own property” and 
“the property of the plaintiff was 
destroyed or injured” amount to an 
allegation of ownership by plaintiff. 
Pittsburg, etc., R. Co. v. Chicago, 242 
Ill. 178, 181, 89 NE 1022, 134 AmSR 
316, 44 LRANS 358. 

[b] In action on insurance pol- 
icy, an averment that defendant is- 
sued to plaintiff a policy on “plain- 
tiffs one story shingle roof farm 
dwelling house’ was a sufficient al- 
legation of ownership, where no ob- 
jection was made to it before judg- 
ment. Home Ins. Co. v. Chowning, 
N92 KY Ady S28 LORS NE Vole 


property was by’the sheriff 


[§ 1300] (14) Want of, or Defects in, Venue, or in 
Filing or Verification. 


A verdict will cure want of 


[c] In action on attachment bond, 
a petition which alleged that the 
: ‘“Jevied 
upon and seized as the property of 
the relator,’ ete., although defective 
as an allegation of ownership, was 
sufficient to support a judgment. 
State v. Cowell, 125 Mo. A. 348, 354, 
102° SW 573. 

{d] In action for damages for in- 
juries to property, the failure dis- 
tinectly to aver plaintiff's ownership 
of the property injured may be cured 
by a verdict for plaintiff under in- 
structions presenting the issue of 
ownership, and evidence clearly es- 
tablishing the fact of ownership. 
Owensboro, ete., Road Co. v. Coons, 
49 SW 966, 20 KyL 1678. 

[e] Registry of assignment of 
patent right.—A declaration upon an 
assignment of a patent right, omit- 
ting to state that the assignment 
was duly entered in the state. de- 
partment, is helped by verdict. Dob- 
son v. Campbell, 7 F. Cas. No. 3,945, 
1 Sumn. 319, 1 Robb Pat. Cas. 681. 


Defective statement of cause of . 


action see Supra § 1285. 

30. Sevier v. Holliday, 2 Ark. 512; 
Seery v. Waterbury, 82 Conn. 567, 
74 A 908, 25 LRANS 681, 18 AnnCas 


133 Coleman) vs Croysdalé,, sede was 
Marsh. (Ky.). er Jordan vy. Boone, 
SIS eOaplne oe 


Statement oe defective cause of ac- 
tion see supra § 1286 
11 Gratt. 


31. Koiner v. Rankin, 
(52 Va.) 420. 

Ala.—Snoddy v. Watt, 9 Ala. 
a Cal.—Whitney v. Buckman, 19 Cal. 


32. 

09 

Uae —Major v. Miller, 165 Ind. 275, 
75 NE 159; Anderson y. Oscamp, 35 
NE 707; Malone v. Stickney, 88 Ind. 
594; State v. Welch, 88 Ind. 308. 

Md.—Mundell v. Perry, 2 Gil & 
Plas aks 

Mich.—Stevens vy. Osman, 1 Mich. 
92, 48 AmD 696. 

Mo. State v. Berning, 74 Mo. 87; 
Thomasson vy. Mercantile Town Mut. 
ee Co., 114 Mo. A. 109, 89 SW 564, 

Ds 

N. H.—Colebrook v. Merrill, 46 N. 

H. 160. 


N. C.—Redmond y. Stepp, 100 N. 
(ot ae 6 SE 727, 


IR: rea 
rotes C.—Lahiffe v. Hunter, 16 S. C. 
Meat Sewioe v. Saylor, (Civ. A.) 
20 SW (2d) 229. 
Vt.—Wetherby v. Foster, 5 Vt. 136. 
Va.—Paul v. Smiley, 4 Munf. (18 
Va.) 468; Lovell v. Arnold, 2 Munf. 
(16 Va.) 167. 
Wash.—Weidlich vy. Independent 
Sr Pav., Co., 94 Wash. 395, 162 


33. Collins v. Andriano, 264 Mo. 
475, 175 SW 194. 
34. Collins yv. Andriano, supra. 
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For later cases, developments and changes in the law. see umulatavye Annotations, same title, page and note number. 


§§ 1300-1303] - 
or defective venue.*> 


ing, 37 are also cured by verdict. 


TS 1301] (15) Profert, Exhibits, and Bill of Par- 
Failure to make profert,*® to file an ex- 
hibit,?® or a proper bill of particulars, or account,*° 


ticulars. 


is cured by verdict. 
[§ 1802] (16) Variance. 


diet or judgment. 


35. U. S.—Crittenden v. Davis, 6 
F. Cas. No. 3,393b, Hempst. 96. 

Ala.—Barlow v. Garrow, Minor 1. 

Pla—Edwards v. Union Bank, 1 


Fla. 136. 
Il].—Chicago, etc., R. Co. v. Mor- 
ris, 26 Ill. 400. 


Ky.—Tarlton v. Briscoe, 4 Bibb 73. 

Mo.—Kronski v. Missouri Pac. R. 
Co., 77 Mo. 362; Duncan v. Oliphant, 
59 Mo. A. 1. 

Pa.—Nagle v. Nagle,-3 Grant 155. 

Eng.—Mellor v. Barber, 3 T. R. 
387. 100 Reprint 635. 

36. U. S—dJ. S. Keator Lumber 
Gos v. ‘Thompson; “144 "TW. 'S.° 434, 12 
SCt 669, 36 L. ed. 495. 

Iowa.—Brantz v. Marcus, 73 Iowa 
64, 35 NW 115. 


Ky.—Elliott v. Treadway. 10 B. 
Mon. 22; Miller vy. Foley; 4 Bibb 200. 
Mo.—Magehan v. Orme, 7 Mo. 4. 


Nebr.—Heater v. Penrod, 2 Nebr. 
(Unoff.) 711, 89 NW 762. 

37. Ark.—-Burke v. Sharp, 88 Ark. 
433, 115 SW 145; Randall v. Sanders, 
T1i_ Ark. 609, 77 SW 56. 

Ind.—Decker v. Gilbert, 80 Ind. 107. 

Ind. T.—Long-Bell Lumber Co. vy. 
Thomas, 1 Ind. T. 225, 40 SW 7738. 


Aa ere die Vv. Ray, 915° Bs. Mon: 
Nebr.—Hershiser  v. Delone, 24 
Nebr. 380, 38 NW 863; Trumble v. 
Williams, 18 Nebr. 144. 24 NW 716. 
Pa.—Carl v. Com., 9 Serg. & R. 63. 


Va.—Hicks v. Goode, 12 Leigh (39 
Va.) 479, 37 AmD 677. 

38. Worthington v. McRoberts, 7 
Ala. 814: Switzer v. Holloway, 2 
Port. (Ala.) 88; Francis v. Hazel- 
rigg, 1 A. K. Marsh. (Ky.) 93; Howe 
v. Dawson. Tapp. (Oh.) 201. 

39. McClellan v. Rawling, 16 Ga. 
A. 146, 84 SE 616; Cooper v. Ander- 
son, 246 Ill. A. 1; Owen School Tp. 
v. Hay, 107 Ind. 351, 8 NE 220; Gal- 
vin v. Woollen, 66 Ind. 464; Eigen- 
mann y. Backof, 56 Ind. 594; Purdue 
v. Stevenson, 54 Ind. 161; Coppes v. 
Union Nat. Sav., ete., Assoc., 33 Ind. 
A: 367, 69 NE 702; State Bldg., etc., 
Assoc. v. Bracklin, 27 Ind. A. 677, 
62 NE 91; Fidelity Mut. Life Assoc. 
v. McDaniel, 25 Ind. A. 608, 57 NE 
645: Duffy v. Carman, 3 Ind. A: 207, 
29 NE 454; Barrett v. Johnson, 2 
Ind. A. 25, 27 NE 983. 

{a] A verdict will cure: (1) Fail- 
ure to attach to or file with the dec- 
laration or complaint the original 
note or other written instrument on 
which the action is based, or a copy 
of such instrument. McClellan v. 
Rawling, 16 -Ga. A. 146, 84 Sh 616; 
Cooper v. Anderson, 246 Ty Ane do' 
Old v. Mohler, 122 Ind. 594, 23 NE 
967; Owen Schoop MN oye Ng, Flay, 107 
Ind. 351, 8 NE 220; Rairden v. Win- 
standley, 99 Ind. 600; Galvin vy. 
Woollen, 66 Ind. 464; Eigenmann vy. 
Backof, 56 Ind. 594; Purdue v. Ste- 
venson, 54 Ind. 161; Westfall v. 
Stark, 24 Ind. 377; Duffy v. Carman, 
38 Ind. A. 207, 29 NE 454; Barrett v. 
Johnson, 2 Ind. A. 25 5 ot, NE 983. -€2) 
Failure to file title papers with peti- 
tion for allotment of dower, as re- 
quired by statute. Bartee v. Ed- 
munds, 96 SW 535, 29\KyL 872. 

40. Davis v. Jenkins, 14 Ind. 572; 


Irregularities in regard to the 
filmg of a pleading,*®® or failure to verify a plead- ' 


Immaterial variances 
between pleadings and proofs, which might have been 
cured by amendment and which do not prejudice the 
other party,*! and similar variances between the writ 
and declaration,*? cannot be objected to after ver- 
But it has been held that a ver- 
dict or judgment will not cure a variance between the 
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covenant alleged in the declaration and that pro- 
duced on oyer,*? nor a variance between a writ in 


debt and a declaration in assumpsit.*+ 


[§ 1303] (17) Miscellaneous 
other defects, trial upon an issue not raised by the 
pleadings,**® a plea in bar setting up matter arising 


Defects. Among 


subsequent to the commencement of the action,*® 


Darnall v. Simpkins, 10 Ind. A. 469, 
38 NE 219; Lewiston Steam Mill Co. 
v. Easter, 78 Me. 107, 2 A 882; Lou- 
isiana Bank v. Ballard, 8 Miss. 371. 

[a] A verdict cures failure of a 
petition to attach a bill of particu- 


lars. Hill v. Harris, 11 Ga. A. ‘358, 
75 SE 518. 

41. U. S—Nashua Sav. Bank v. 
Anglo-American Land, ete., Co., 189 


Uiewe cal, oe SCL pli 4 la. 7eGae too 
Patrick vy, Graham, £32) U.S: 627, 10 
SCt 194, 33 L. ed. 460; Schaeffer Pi- 
ano Mfg. Co. v. National Fire Ex- 
tinguisher Co., 148 Fed. 159, 78 CCA 
293; Hudson v. Kansas Pac. R. (Cos 
9 Fed. 879. 

Ala.—Willis v. Hovater, 22 Ala. A. 
633, 118 S 766. 

Conn.—Jones vy. Hoyt, 25 Conn. 374. 

Ill.—Archer vy. Claflin, 31 Ill. 306; 
Olcese v. Mobile Fruit, ete., Co., 112 
DR ACs 2802 Pathe 1 lilo 9. il SN 
1084]; Caruthers v. Niblack, 73 Ill. 
A. 197; Mumford v. Tolman, 54 Ill. 
A. 471 [aff 157 Ill. 258, 41 NE 617]. 

Ind.—Perry County v. Lomax, 5 
Ind. A. 567, 32 NE 800. 

Kan.—Rhees v. Coe, 
138 P 576. 

Me.—Dunbar v. Hollingsworth, etc., 
Co., 109 Me. 461, 84 A 992. 
Md.—Merrick v. Metropolis Bank, 8 


Gilie*59. 
Mass.+-Fuller v. Ruby, 10 Gray 
La Duke, 96 


285. 
Mich.—Marquet v. 

55 NW 1006; Barton v. 

622, 24 NW 688. 


Mich. 596, 
Gray, 57 Mich. 

Miss.—Jackson v. Lewis, 142 Miss. 
806, 108 S 156. 

Mo.—Bassett v. St. Joseph, 53 Mo. 
290, 14 AmR 446; Warne v. Ander- 
son, 7 Mo. 46; Irwin v. Wilhoit, (A.) 
199 SW 588: Wall v- Continental 


venue id Co., 111 Mo. A. 504, 86 SW 
91. 


91 Kan. 493, 


N. H.—Smith vy. EFastern R. Co., 35 
ING Es B6. Drew v. Towle, 30 N. H. 
531, 64 AmD 309. 

N. Y.—Collins v. Butler, 179 N. Y. 
156, 71 NE 746; Stewart v. Home L. 
Ins. Co., 146 App. Div. 709, 131 NYS 
504; Langley v. Rouss, 106 App. Div. 
225 94° -N-YS2 1087 [reve *oni other 
grounds 185 N. Y. 201, 77 NE 1168, 7 
AnnCas 210]; Roystone v. John H. 
Woodbury Dermatological Inst., 67 
Mise. 265, 122 NYS 444; Burrowes 
Co. v. Rapid Safety Filter Co., 49 
Mise. 539, 97 NYS 1048. 

Okl.—Mulhall v. Mulhall, 3 Okl. 
304, 41 P 109. 

Pa.—Indian v. Delaware, etc., R. 
Coyr262 Pa. Aa LO4 Ars 7 Ts Kircher 
v. Smith, 207 Pa. 431, 56°A 947; Ash- 
ton v. Moyer, 14 Phila. 147. 

Tex.—Western Union Tel. 
Taylor, (Civ. A.) 167 SW 289. 

Va.— Watson v. Alexander, 1 Wash. 
Ce Viaay 340; 

W. Va.—Long v. Pocanontas Cons. 
Collieries Co., 83 W. Va.' 380, 98 SH 
289; Long v. Campbell, 37 W. Va. 
665, 17 SE 197. 

Wis. —Lemke vy. Daegling, 52 Wis. 
498, 9 NW 399. 

[al Illustration.—In an _ action 
against an electric company for in- 
jury to an employee, variance be- 


Co. Ne 


a set-off properly pleaded but inappropriate to the 
action,** pleading several pleas or replications when 
not authorized,*® or an unauthorized plea*® have 
been held to be cured by a verdict or judgment. 
verdict or judgment also cures the want of a formal 
introduction or conclusion,®® or other formal part,** 
failure to specify the term of court,®* error in the 


A 


tween an allegation that a guy wire 
was in contact with an uninsulated 
part of an electric wire, and proof 
that the contact was at an insu- 
lated portion, was immaterial, after 
verdict for plaintiff. Dunbar v. Hol- 
re ony etc., Co., 109 Me. 461, 84 


[b] Variance as to amount of note 
sued on is a defect curable by judg- 
ment. Willis v. Hovater, 22 Ala. A. 
633, 118 S 766. 

42. Ala.—Summerlin vy. Dowdle, 24 


Ala. 428; Granberry v. Wellborn, 4 
Ala. 118; Mayfield v. Allen, Minor 
274: Robinson, vi) Cox; Minor 84; 


Byrne v. Hall, 1 Stew. 17. 


Fla.—Robinson § v. Hartridge, 13 
Fla. 601. 
punch ettes v. Britton, 4 Blackf. 
Ky.—Kennedy v. Woods, 3 Bibb 


322; Palmer v. McGinnis, Hard. 505; 
Troxwell.v. Fugate, Hard. 2. 
Md.—Giles vy. Perryman, 1 Harr. & 


G. 164. 

Fes gearees ors kee v. Bowden, 5 Miss. 
6. 
Pa.—Shenk v. Mingle, 13 Serg. & 


R. a Weidman v. Kohr, 13 Serg. & 
188 : 
See C.—Karck v. Avinger, 22 S. C. L. 
ZS 
43. Ingle v. Collard, 13 F. Cas. No. 
i043) sk Cranch=s€.-(Coev5.2¢ 
on Stamps v. Graves, 11 N. C. 
45. Boardman v. Beeker, (Mo. A.) 
195 SW 508; Hackett v. Philadelphia 
Underwriters, 79 Mo. A. 16. 
46. Cobbett v. Grey, 4 Exch. 729, 


154 Reprint 1409. 

47. De Loach Mill Mfg. Co.. v. 
Standard Sawmill Co., 125 Ga, 377, 54 
SE 157; Brantley v. Dempsey, 24 
Ga. 341; Henry v. Hoover, 14 Miss. 


Price v. Art Printing Co., 112 
Ill. A. 1; Richmond vy. Patterson, 3 
Oh. 368; Vaiden v. Bell, 3 Rand. (24 


Va.) 448. 


49. Franklin F. Ins. Co. v. Martin, 
40 N. J. L. 568, 29 AmR 271; Pence 
v. Huston, 6 Gratt. (47 Va.) 304. 

50. U. S.—Metropolis Bank Vv. 
Guttschlick, 14 Pet. 19, 10 L. ed. 335. 

Re oe v. Donnally, Minor 
12. 

Oh.—Nelson v. Ford, 5 Oh. 478. 

Or.—Credit Serv. Co. v. Korn, 121 
Or. 685, 256 P 1047. 

Va.—Carthrae vy. Clarke, 5 Leigh 
(32 Va.) 268; Eppes vi Smith, 4 Munf. 
(18 Va.) 466. : 

W. Va.—Simmons v. Trumbo; 9 W. 
Va. 358. 

[a] Prayer for 
plea in abatement, 
with a prayer for abatement, al- 
though defective, is not fatally de- 
fective after verdict. Credit Serv. 
€o. Vv. Korn, 121 O0r.685,, 256 > 1047. 

51. Tryon v, White, 24 F. Cas. No. 
14,208, .Pet. ‘C. .C..96; Cook v. Scott, 
6 Ill. 333; Louisville, ete., R. Co. v. 
Peck, 99 Ind. 68; Hutchins v. Adams, 
3 Me. 174: 

52. Precision Metal Workers v. 
Northside Mercantile Co., 218 Mo. A. 
544, 280 SW 82. 


abatement.—A 
not concluding 


886 [49 C.J.] 


title of an amended declaration where the original 
declaration was properly entitled,®* argumentative 
surplusage,°® 


allegations,®* departure,®® 


*PLEADING TO THE MERITS. 


standing, distinguishing those pleas which answer the ° 
cause of action, and on which a trial may be had, from 
those which are of a different character. 

The title of several 


PLEAS OF THE CROWN.? 
standard works on eriminal law.® 


In English law, a phrase now employed to signify 
criminal cases in which the king is a party.* 

PLEASURE. In one sense, comfort;® in another, 
“At the pleasure,”? “during pleas- 
“pleasure of the 


will. Phrases: 
ure,”® “pleasure of the ecouncil,”® 
lodge.”?% 


53. Webster v. Fleming, 73 Ill. A. 
234 [aff 178 Til. 140, 52 NE 975]. 
54. Mills v. Larrance, 111 Ill. A. 
ae Peo. v. Warner, 4 Barb. (ON NES) 
i Ind.—Beard vy. Hand, 88 Ind. 


Kan.—Palin vy. Insurance Co. of 
pene America, 92 Kan, 401, 140 P 
Mo.—Mortland _ v. Holton, 


58. 

N. C.—Lindsey v. Mitchell, 
C. 458, 93 SE 955. 

Pa. —_-Hastings v. Speer, 34 Pa. Su- 
per. 478. 

R. I.—Burdick v. Kenyon, 20 R. I. 
498, 40 A 99. 

56. Carroil v. Peake, 1 Pet. (U. S.) 
18, 7 L. ed. 34; Chapman v. Smith, 13 
Johns. (N. Y.) 78; Tesmond v. John- 
son, Cro. Jac. 428, 79 Reprint 366; 


44 Mo. 
174 N. 


Adams Vv. Goose, Cro. Jac. 96, 79 Re- 
print 83. 
57. U. S.—Plankinton v. Gray, 63 


Fed. 415, 11 CCA 268. 

Ariz.—Arizona Bastern R. Co. v. 
Globe Hardware Co., 14 Ariz. 397, 129 
P 1104. 

Cal.—Penrose v. Winter, 135 Cal. 
289, 67 P 772 [overr Ryan v. Holli- 


day, 110 Cal. 335, 42 P 891]; Pacific 
Pav. Co. v. Diggins, 4 Cal. A. 240, 87 
RP 415. 

Colo.—Lampman v. Lamping, 70 
Colo. 167, 199 P 418. 

Ind.—Westfall v. Stark, 24 Ind. 
Swe 

Bog eee etc., Co 
Lawes, 56 SW 426, 21 yL 1793: 


Royal Ins. Co. v. Smith, § KyL 521. 

Mass.—Worster v. Canal Bridge, 16 
Pick. 541. 

Miss.—Beddingfield v. New  Or- 
leans, ‘ete., R. Co.,.110 Miss. 311, 70 
S 402. 

Mo.—Jackson v. St. Louis, ete., R. 
Co., 80 Mo. 147; Rudd v. Rudd, (A.) 
138 SW (2d) 1082: Nabe v. Schnell- 
man, (A.) 254 Sw 731; Slaughter v. 
Slaughter, 106 Mo. A. 104, 80 SW 3. 

{a] TIustration.—An allegation in 
a complaint in replevin that defend- 
ant wrongfully detained the property 
implies a demand and refusal if they 
were essential to wrongful detention, 
and, even though it is an allegation 
of a conclusion, it is sufficient after 
verdict tor plaintiff. Lampman vy. 
Lamping, 70 Colo. 167, 199 P 418. 

58. Forsyth vy. Vehmeyer, 176 Ill. 
359, 52 NE 55. 

1. Rahn v. Gunnison, 12 Wis. 528, 


531. See also Pleading § 197 et seq. 
8. Crown wseeel 7 ICs. Jae p (386. 
3. Such «as Hale’s Pleas of the 


Crown, Hawkins’ Pleas of the Crown, 
and others. Burrill L. D. 
4. Bouvier L. D. [quot State v. 
Bacon, 27 R. I. 252, 61 A 658, 656]. 
5. Gannert v. Rupert, 127 Fed. 962, 
963, 62 CCA 594; National Surety Co. 


PLEADING—PLEBISCITUM 


and the 


A phrase of long 


pleading of legal conclusions.®* 
scienter in an action for fraudulent nepleseta wae 
is cured by verdict.°® 


[§ 1303 


So the omission of a 


The term is also employed as an adjective, as in 
“pleasure and business 
riage,’!”? and “pleasure ground.”1% 
“PLEASURE CARRIAGE.'+ 
transportation of persons as distinguished from one 


ealls,”11_ “pleasure car- 


A earriage for the 


for the carriage of burdens;'® one for the more easy, 


sons.1% 


v. Jarrett, 95 W. Va. 420, 121 SE 291, 
295, 36 ALR 1171. 

“Comfort” see 11 C. J. p 12338. 

6. See Will [40 Cyc 949 note 64]. 

7. See At 5 C. J. p 1485 note 28. 
A Ne See During 19 C. J. p 839 note 

[a] “During the pleasure of.’’— 
Brendon v. Worley, 8 Misc. 2538, 254, 
28 NYS 557. 

9. Gardner v. Niagara Falls, 55 
Ont. L. 53, 54, 25 OntWN 349. 

10. Brendon v. Worley, 8 Misc. 
200,020), 299 NGS 557. : 

11. Cohen v. Chicago Bonding, 
oeeh Co., 146 Minn. 222, 223, 178 NW 

12. 

13. 


See Pleasure Carriage post. 
See Pleasure Ground post. 

14. “Carriage” see 9 C. J. p 1294. 

15. Talcott Mountain Turnp. Co. 
v. Marshall, 11 Conn. 185, 194 (said to 
embrace “four wheeled travelling 
pleasure carriages,” “chaises,” 
“chairs,” ‘“‘sulkeys,’’ and “pleasure 
sleighs’’). 

[a] Not a necessary luxury.—Esk- 
ridge v. Ditmars, 51 Ala. 245, 254. 

[b] As used in an act establishing 
a turnpike includes a ‘‘one horse wag- 
on,” made with a spring seat and 
paneled sides, and which was not 
used for farming purposes, or for car- 
rying goods. Moss v. Moore, 18 
Johns. CN. Yn) 128, 229% 

[c] “Pleasure carriage’ with one 
horse.—Pardee Vi Blanchard, 19 
Johns. (N. Y.) 442, 444. 

16. Middlesex Turnp. Co. v. Went- 
worth, 9 Conn. 871, 374. See Middle- 
sex Turnp. Co. v. Freeman, 14 Conn. 
Sb, Os 


[a] May include stagecoaches and 
similar vehicles, notwithstanding 
luggage and the like are carried 


therein. Middlesex Turnp. Co. v. 
Wentworth, 9 Conn. 3871, 874. See 
Talcott Mountain Turnp. Co. v. Mar- 
shall, 11.Conn. 185, 191. (“The pri- 
vate individual keeps his coach to 
be used by himself, his family or 
friends, as his business may require, 
or his pleasure dictate. Its princi- 
pal use consists in the conveyance of 
persons;—for that purpose it is built, 
and to that object it is mainly de- 
voted. It is not the less a ‘pleasure 
carriage,’ because it carries the bag- 
gage of the owner, when on a jour- 
ney; nor does it lose its distinctive 
characteristic, when the business 
pursuits of its owner require its use. 
It is equally a pleasure carriage, 
whether he rides in it for health, 
amusement, recreation, or business, 
and with or without luggage. The 
object for which it was built, and 
the use to which it is ordinarily ap- 
plied, give to it the character of a 
pleasure carriage, or the reverse. If 
it is constructed for the more easy 


‘PLEASURE GROUND." 
and appropriated to pleasure or amusement.'® 

PLEBISCITUM. In the Roman Law, an act passed 
by the comitia tributa.?® 


convenient, and comfortable transportation of per- 


Ground ornamented 


In modern times the term 


and convenient transportation of the 
person of the owner, and is employed 
with reference to this original design, 
it is obviously a pleasure carriage, 
although it may never be used, sole- 
ly, for the purposes. of pleasure and 
amusement. ... We cannot doubt, 
therefore, that a private coach, built 
and used for the conveyance of per- 
sons, is a pleasure carriage, although 
in its actual use, pleasure may be 
neither designed nor. realized. A 
stagecoach is a carriage built and de- 
signed to accommodate persons who 
wish to pass from place to place. It 
is offered to them, as a cheap, easy, 
and convenient mode of traveling. 
. It is also true, a stage, or stage- 
coach is a carriage which runs reg- 
ularly from one place to-another; in 
which respect it differs from a pri- 
vate coach. This, however, cannot 
make it the less a pleasure carriage. 
The same may be said of the coach 
of an individual, which may be, and 
sometimes is, employed regularly in 
conveying its owner from his place 
of residence to his place of business, 
and back again, in different towns. 
The uniformity: of the employment 
in running from place to place, can- 
not constitute it a pleasure carriage, 
nor deprive it of that character, if, 
without such use, it is entitled to 
that appellation. Without improprie- 
ty, therefore, it may be said, that 
stagecoaches are pleasure carriages, 
used by the public. The coach of the 
private gentleman, and the coach of 
the stage proprietor, are alike built 
to accommodate persons only; and 
to that purpose are appropriated. 
... No enquiry can, or ought to be 
made, in either case, whether on the 
occasion when it is used, business, 
or pleasure, has led to its use; or 
whether the traveller has luggage, 
or is without any; or whether he re- 
ceives pleasure, or suffers pain from 
the journey. The carriage in which 
he rides, is still one designed to con- 
vey his person, and is appropriated 
to that object, is built for his more 
comfortable cenveyance, and used 
with reference to that design’’). 


17. “Ground” see 28 C. J. p 830- 
18. Century D. 
[a] “A pleasure-ground, I think, 


ought to have some equipment of a 
more or less per nent character, 
that would be of service to persons 
frequenting it for the purpose of ree- 
reation.” Stevens v. National. Tel. 
Co., tas: (1914) tei oF12 = <cholding 
that a yard which had nothing of the 
kind, and which was occasionally 
used by children to play in, but was 
used mainly for business purposes, 
was not a pleasure ground). 

19. See Lobingie? ‘The People’s 
Law cI. Maes ° ; 
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*By WILLIAM QUINBY, DE FUNIAK (Pleading to the Merits-Pledgery inclusive). b } 


iy 


For later cases, developments and changes in the law see cumulative RGD same title, page and note number. 


oti y 


PLEBISCITUM—PLEDGERY 


has come to be applied to legislation enacted by 
popular vote.2° ; 

PLEBS. In the Roman Law, that class of the peo- 
ple which at first was outside the pale of law, but 
which gradually fought its way to a position of legal 
equality with the patrician class which had monopo- 
lized all privilege.?} 


PLEDGE. As a noun, a solemn promise, which, 


20. lLobingier The People’s Law 24, 


passim. {a] “Pledge 
21. Lobingier Evolution of Civ. L. | State.’—Battle v. Lacy, 150 N. C, 573, 
Lect. I, IX. 574, 64 SE 505. 


22. Brooke vy. Philadelphia, 162 25. 
Pastas. 130. 29 A S87, 24 LRA 8 26. 
23. See Pledges § 5. 27. 


Webster New Int. 10 
the faith of the 


See Pledges § 3. 28. 
see Pledges §. 3. 
Cowell L. D. [quot Gloucester 
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under no possible circumstances, shall:-be violated ;*? 
also, a particular kind of bailment.?* As a verb, to 
bind by or as by a pledge.?* 

PLEDGEE.?® 

PLEDGEHOLDER.?® 

PLEDGERY. A suretyship;?7 an undertaking or 


answering for.?® 


Bank v. Worcester, 10 Pick. (Mass.) 
528, Sol]. 

“Suretyship” see 
Surety [382 Cyc 14]. 
Cowell L. D. [quot Gloucester 
Bank v. Worcester, 10 Pick. (Mass.) 
528, 531]) 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 895] 
ANALYSIS 


I. DEFINITIONS, NATURE, AND DISTINCTIONS [sub-analysis p 888] 
II. REQUISITES AND VALIDITY [sub-analysis p 888] 
III. CONSTRUCTION AND OPERATION [sub-analysis p 889] 
IV. RIGHTS AND LIABILITIES OF PARTIES [sub-analysis p 890] 
V. TRANSFER OF DEBT OR PLEDGE [sub-analysis p 891] 
VI. PAYMENT AND REDEMPTION [sub-analysis p 891] 
VII. ENFORCEMENT [sub-analysis p 892] 
VIII. ENFORCEMENT OF PLEDGED CHOSE IN ACTION [sub-analysis p 894} 


SUB-ANALYSIS 


I, DEFINITIONS, NATURE, AND DISTINCTIONS [§§ 1-12] p 895 
A. Definitions [§§ 1-4] p 895 
1. Pledge [§ 1] p 895 
2. Pawn [§ 2] p 896 
3. Pledgor and Pledgee [§ 3] p 896 
4. Pledgeholder |§ 4] p 896 
B. Nature in General [§ 5] p 896 
C Distinguished from Other Transactions [§§ 6-12] p 897 
1. In General [§ 6] p 897 
. Antichresis [§ 7] p 898 
. Assignment in Trust [§ 8] p 898 
. Conditional Payment [§ 9] p 898 
. Privilege [§ 10] p 898 
. Sale [§§. 11-12] p 898 
a. In General [§ 11] p 898 
b. Conditional Sale [§ 12] p 899 
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II. REQUISITES AND VALIDITY [§§ 13-50] p 900 
. Elements of Pledge in General [§ 13] p 900 
B. What Law Governs [§ 14] p 900 

C. Right To Pledge [§$ 15-17] p 900 
1. In General [§ 15] p 900 
2. As Dependent on Title or Interest of Pledgor [§§ 16-17] p 900 

a. In General [§ 16] p 900 
b. Approval or Ratification of Unauthorized Pledge [§ 17] p 901 

D. Property That May Be Subject of Pledge [§§ 18-21] p 902 
1. In General [§ 18] p 902 
2. Property Not in Hxistence [§ 19] p 902 
3. Chose in Action [§ 20] p 902 
4. Personal Obligation of Principal Debtor [§ 21] p 903 

E. Debts and Liabilities That May Be Secured [§§ 22-23] p 903 
1. In General [§ 22] p 903 
2. Illegal or Invalid Debt or Obligation [§ 23] p 903 

F. Necessity, Form, and Requisites of Contract [§§ 24-84] p 904 
1. In General TS 24] p 904 
2. Written or Oral [§ 25] p 905 
3. Contents of Written Contract [§ 26] p 905 
4. Consideration [§§ 27-28] p 905 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a. In General [§ 27] p 905 
b. Preéxisting Indebtedness [§ 28] p 906 
5. Equitable Pledge [§ 29] p 907 
3 Absolute Transfer as Pledge [§ 30] p 907 
. Evidence as to Character of Transaction [§§ 31-33] p 908 
a. Presumptions and Burden of Proof [§ 31] p 908 
b. Admissibility [§ 32] p 908 
ce. Weight and Sufficiency [§ 33] p 909 
8. Acknowledgment; Recording and Registration [§ 34] p oe 
G. Delivery and Possession [§§ 35-50] p 910 
1. Necessity [§ 35] p 910 
2. Sufficiency in General [§§ 36-43] p 912 
a. Time of Delivery [§ 36] p 912 
b. Manner of Delivery and Possession [§§ 87-38] p 913 
(1) In General [§ 37] p 913 
(2) Constructive or Symbolical Delivery in General [§ 38] p 913 
Possession Pursuant to Contract [§ 39] p 914 
. Property Already in Pledgee’s Possession [§ 40] p 915 
Property Remaining on Pledgor’s Premises [§ 41] p.915 
Possession by Agent or Third Person for Pledgee [§§ 42-43] p 916 
(1) In General [§ 42] p 916 
(2) Pledgor in Possession as Agent of Pledgee [§ 43] p 917 
3. Delivery and Possession of Written Instrument [§§ ee p 918 
a. In General [§ 44] p 918 
b. Accounts [§ 45] p 918 
ce. Bills of Lading [§ 46] p 918 
d. Bills or Notes [§ 47] p 919 
e. Bonds [§ 48] p 919 
£. Insurance Policies [§ 49] p 919 
4. Continued Possession [§ 50] p 919 


III. CONSTRUCTION AND OPERATION [§§ 51- 84] p 920 
In General [§ 51] p 920 
As Creating Trust Relation [§ 52] p 920 
As to Original Obligation [§ 53] p 921 
Estoppel of Pledgee To Deny Title of Pledgor [§ 54] p 921 
Implied Warranty by Pledgor [§ 55] p 921 
Property or Interest Pledged [§ 56] p 921 
Title to Property Pledged [§§ 57-60] p 922 
1. In General [§ 57] p 922 
2. Special Property in Pledgee [§§ 58-59] p 923 
a. In General [§ 58] p 923 
b. Incidental Rights [§ 59] p 924 
3. Pledge of Chose in Action [§ 60] p 924 
Nature and Extent of Lien in General [§ 61] p 925 
Priorities [§§ 62-63] p 925 
1. In General [§ 62] p 925 
2. Effect of Recording Statute [§ 63] p 927 
J. Pledgee as Bona Fide Purchaser [S$ 64-67] p 927 
1. In General [§ 64] p 927 
2. As against Real Owner of Property [§ 65] p 928 
3. Pledge as Security for Preéxisting Debt [§ 66] p 929 
4. Pledgee with Notice [§ 67] p 929 
K. Waiver or Loss of Lien [§§ 68-75] p 931 
1. Express Waiver [§ 68] p 931 
. Implied Waiver in General [§ 69] p 931 
. Lxtension of Time for Payment of Debt [§ 70] p 932 
. Resort to Other Remedy [§ 71] p 932 
. Loss of Possession [§§ 72-73] p 933 
a. In General [§ 72] p 933 
. b. By Levy of Execution against Pledgor [§ 73] p 934 
6. Delivery to Pledgor for Special Purpose [§§ 74-75] p 934 
a. In General [§ 74] p 934 
b. For Sale or Other Disposition [§ 75] p 
L. Persons, Debts, and Liabilities Secured [§§ Hea ‘ ae 
1. Persons Secured [§ 76] p 936 
2. Debts or Liabilities Secwred [§§ 77-83] p 936 
a. In General [§ 77] p 936 
b. Agreement of Parties Changing Debt Secured [§ 78] p 937 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nete number. 
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Pledge To Secure General Indebtedness [§ 79] p 937 

Interest [§ 80] p 939 

Renewal of Note or Other Alteration in Form of Evidence of Debt [§ 81] p 939 
Charges and Expenses [§ 82] p 940 

Debts of Other Person or of Same Person in Different Capaciiy [§ 83] p 940 
3. Evidence as to, Persons and Debts or Liabilities Secured [§- 84] p 941 


IV. RIGHTS AND LIABILITIES OF PARTIES [(§§ 85-154] p 942 
A. In General [§§ 85-103] p 942 
1. Possession and Control of Property [§§ 85-87] p 942 
a. In General [§ 85] p 942 
b. Enforcement of Right to Possession without Action [§ 86] p 943 
ce. Termination of Pledgee’s Right to Possession [§ 87] p 943 
2. Use of Property [§ 88] p 944 
3. Income or Profits [§ 89] p 944 
4. Allowance for Expenses [§§ 90-91] p 944 
a. In Care and Preservation of Property [§ 90] p 944 
b. In Subjecting Property to Purposes of Pledge [§ 91] p 945 
5. Care of Property [§§ 92-97] p 946 
a. By Pledgor [§ 92] p 946 
b. By Pledgee [§§ 93-97] p 946 
(1) In General [§ 93] p 946 
(2) Liability for Loss [§ 94] p 946 
(3) Pledges of Life Insurance Policies [§ 95] p 947 
(4) Evidence [§ 96] p 947 
(5) Questions for Jury [§ 97] p 948 
6. Sale of Property before Maturity of Debt [§§ 98-103] p 948 
a. Right To Sell [§ 98] p 948 
b. Duty To Sell [§ 99] p 948 
c. Conduct of Sale [§§ 100-101] p 949 
(1) In General [§ 100] p 949 
(2) Sale by Pledgee to Himsel [§ 101] p 949 
d. Proceeds of Sale [§ 102] p 950 
e. Effect of Unauthorized Sale; Ratification [§ 103] p 950 
B. Conversion of Pledged Property [§§ 104-154] p 950 
1. In General [§§ 104-114] p 950 
a. By Pledgee [§§ 104-112] p 950 
(1) In General [§ 104] p 950 
(2) Surrender of Possession [§ 105] p 951 
(3) Sale [§ 106] p 951 
(4) Exchange for Other Securities [§ 107] p 951 
(5) Release or Transfer to Obligor of Collateral [§ 108] p 951 
(6) Release of Indorser [§ 109] p 952 
(7) Renewal of Pledged Collateral [§ 110] p 952 
(8) Compromise [§ 111] p 952 « 
(9) Rehypothecation' [§ 112] p 952 
b. By Pledgor [§ 113] p 952 
c. By Third Person [§ 114] p 952 
2. Actions for Possession or Proceeds of Property [§§ 115-130] p 952 
a. Right of Action [§§ 115-120] p 953 
(1) By Pledgee [§§ 115-116] p 953 
(a) Against Pledgor [§ 115] p 953 
(b) Against Third Person [§ 116] p 953 
(2) By Pledgor [§§ 117-118] p 953 
(a) Against Pledgee [§ 117] p 953 
(b) Against Third Person [§ 118] p 953 
(3) By Third Person [§§ 119-120] p 953 
(a) Owner of Property Pledged without Consent [§ 119] p 953 
(b) Subsequent Purchaser or Claimant [§ 120] p 954 
Conditions Precedent [§ 121] p 954 
Limitations [§ 122] p 954 
Parties [§ 123] p 955 
Pleading [§ 124] p 955 
Evidence [§ 125] p 955 
Trial [§ 126] p 956 
Amount and Extent of Recovery [§§ 127-130] p 956 
(1) In Suit by Pledgee [§§ 127-128] p 956 
(a) Against Pledgor [§ 127] p 956 
(b) Against Third Person [§ 128] p 956 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and nete number. 


8 HP Be 


PR te Era eo: 


PLEDGES 


(2) In Suit by Pledgor [§§ 129-130] p 956 
(a) Against Pledgee [§ 129] p. 956 
(b) Against Third Person [§ 130] p 956 
3. Actions for Damages [§§ 131-152] p 956 
a. Right of Action [§§ 131-135] p 956 
(1) By Pledgee [§§ 131-132] p 956 
(a) Against Pledgor [§ 131] p 956 
(b) Against Third Person [§ 132] p 957 
(2) By Pledgor [§§ 133-134] p 957 
(a) Against Pledgee [§ 133] p 957 
(b) Against Third Person [§ 134] p 957 
(3) By Third Person [§ 135] p 957 
Conditions Precedent [§ 136] p 957 
Defenses; Recoupment and Set-Off [§ 137] p 958 
Pleading [§ 138] p 958 
Evidence [§§ 139-141] p 959 
(1) Burden of Proof and Presumptions [§ 139] p 959 
(2) Admissibility [§ 140] p 959 
(3) Sufficiency [§ 141] p 959 
Trial and Judgment [§ 142] p 960 
. Damages [§§ 143-152] p 960 
(1) In Actions by Pledgee [§§ 143-144] p 960 
(a) Against Pledgor [§ 143] p 960 
(b) Against Third Person [§ 144] p 960 
(2) In Actions by Pledgor [§§ 145-151] p 961 
(a) Against Pledgee [§§ 145-150] p 961 
aa. In General [§ 145] p 961 
bb. Property of Fluctuating Value [§ 146] p 961 
ec. Particular Property [§§ 147-149] p 962 
(aa) Mortgage [§.147] p 962 
(bb) Notes or Bonds [§ 148] p 962 
(ce) Insurance Policies [§ 149] p 962 
dd. Interest [§ 150] p 962 
(b) Against Third Person [§ 151] p 963 
(3) In Action by Third Person [§ 152] p 963 
4. Equitable Proceedings [§§ 153-154] p 963 
a. In General [§ 153] p 963 
b. Accounting [§ 154] p 963 


V. TRANSFER OF DEBT OR PLEDGE [§{§ 155-168] p 963 
A. Assignment of Pledge or Debt [§§ 155-159] p 963 
1. Assignment of Pledgee’s Interest [§§ 155-157] p 963 
a. Power To Assign [§ 155] p 963 
b. Method of Assignment [§ 156] p 964 
ce. Conversion by Assignee [§ 157] p 964 
2. Transfer of Debt Secured [§ 158] p 964 
3. Transfer of Pledge without Transfer of Debt [§ 159] p 964 
B. Rights of Purchaser from Pledgee [\§ 160-164] p 965 
1. In General [§ 160] p 965 
2. Repledge [§§ 161-164] p 966 
a. Power To Repledge [S$ 161-162] p 966 
(1) Im Absence of Agreement [§ 161] p 966 
(2) Under Agreement [§ 162] p 966 
b. Rights of Subpledgee [S 163] p 966 
ce. Rights of Original Pledgee and Pledgor [§ 164] p 967 
C. Transfer of Interest of Pledgor [§§ 165-168] p 967 
1. Power To Transfer [§ 165] p 967 
2. Rights of Pledgor’s Transferee [S 166] p 967 
3. Rights of Pledgee and Pledgor [§§ 167-168] p 967 
a. In General [§ 167] p 967 
b. Purchase of Pledged Property by Pledgee [S 168] p 967 


VI. PAYMENT AND REDEMPTION [§§ 169-206] p 968 
A. Payment or Other Discharge of Secured Debt [S§ 169-179] p 968 
1. In General [§ 169] p 968 
2. Methods of Terminating Obligation on Secured Debt [S$ 170-176] p 968 
a. In General [§ 170] p 968 
b. Tender of Payment [§§ 171-175] p 969 
(1) Effect [§ 171] p 969 
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(2) Sufficiency of Tender [§§ 172-175] p 969 
(a) In General [§ 172] p 969 
(b) Tender on Condition That Property Be Returned [§ 173] p 969 
(c) Time of Tender [§ 174] p 970 
(d) Keeping Tender Good if 175) p:-970 
ec. Negligence of Pledgee Causing Loss of Property [§ 176] p 970 
3. Effect of Discharge of Collateral by Discharge of Secured Debt [§ 177] p 970 
4. Partial Payment or Discharge [§ 178] p 970 
5. Pledge as Collateral Security for Debt of Third Person [§ 179] p 971 
B. Return of Property on Discharge of Secured Debt [\§ 180-189] p 971 
1. In General [§ 180] p 971 
2. Duty of Pledgee To Return [§ 181] p 972. 
3. Return of Identical Property [§ 182] p 972 
4. Actions [$§ 183-189] p 972 
. Persons Entitled To Sue [§ 183] p 972 
Form of Action [§ 184] p 973 
Conditions Precedent |§ 185] p 973 
Defenses [§§ 186-187] p 973 
(1) In General [§ 186] p 973 D 
(2) Limitations and Laches {§ 187] p 974 
. Pleading and Evidence {§ 188] p 974 
f Amount of Recovery and Judgment [§ 189] p 974 
C. Redemption [S§ 190-206] p 975 
1. Right To Redeem [§§ 190-192] p 975 
a. In General [§ 190] p 975 
b. Upon Wrongful Sale or Conversion [§ 191] p 975 
e. Surrender of Right [§ 192] p 975 
2. Time of Redemption [§ 193] p 976 
3. Persons Entitled To Redeem [§ 194] p 976 
4. Amount Necessary To Redeem [§ 195] p 976 
5. Actions is 196-206] p 977 
In General [§ 196] p 977 
Form of Remedy |§ 197] p 977 
Tender of Amount. of Debt [§ 198] p 977 
Limitations and Laches [§ 199] p 978 
Parties [§ 200] p 978 
Pleading [§ 201] p 978 
Evidence [§§ 202-204] p 979 
(1) Presumptions and Burden of Proof [§ 202] p 979 
(2) Admissibility [§ 203] p 979 
(3) Weight and Sufficiency [§ 204] p 979 
h. Judgment or Decree [§ 205] p 979 
1. Costs [§ 206] p 980 


VII. ENFORCEMENT [§§ 207-288] p 980 
A. In General [§§ 207-225] p 980 
i Bae of Pledgee [§§ 207-215] p 980 
In General [§ 207] p 980 
. Concurrent Remedies and Election [§ 208] p 980 
By Special Agreement [§ 209] p 980 
. Pledge of Commercial Paper {§ 210] p 981 
; Reet of Iwo or More Collaterals [§ 211] p 981 
Appropriation of Pledge to Debt [§§ 212-213] p 982 
(1) In General [§ 212] p 982 
(2) Effect of Provision Authorizing Appropriation [§ 213] p 982 
g. As against Real Owner of Property [§ 214] p 982 
h. Against Adverse Claimant [§ 215] p 983 
2. Default by Pledgor [§§ 216-218] p 983 
a. Time of Maturity Not Fixed [§ 216] p 983 
b. Time of Maturity Fixed [§§ 217-218] p 983 
(1) In General [§ 217] p 983 
(2) On Demand [§ 218] p 983 | 
3. Proceeds and Surplus [§§ 219-225] p 983 
a. Application of Proceeds to Debt [§ 219] p 983 
b. Distribution among Claims Secured [§ 220] p 984 
c. Disbursements and Charges [§ 221] p 985 
d. Right to Surplus [§§ 222-223] p 985 
(1) In General [§ 222] p 985 
(2) Of Owner Who Is Not Pledgor [§ 223] p 986 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nets number. 
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e. Proceedings [§§ 224-225] p 987 
(1) By Pledgor or Owner [§ 224] p 987 
(2) By Assignee of Pledgor or Owner [§ 225] p 987 
B. Action on Debt or Liability Secured [§§ 226-240] p 987 
1. In General [§ 226] p 987 
2. Enforcement or Surrender of Security as Condition Precedent [§ 227] p 988 
3. Accounting for Pledge or Proceeds [§§ 228-229] p 989 
a. Necessity [§ 228] p 989 
b. Amount for Which Pledgee Accountable [§ 229] p 990 
4. Defenses [§§ 230-232] p 990 
a. In General [§ 230] p 990 
b. Set-Off or Counterclaim [§ 231] p 990 
ce. Nonperformance of Condition Precedent [§ 232] p 991 
5. Parties [§ 233] p 991 
6. Pleading [§ 234] p 992 
7. Issues, Proof, and Variance [§ 235] p 992 
8. Evidence [§§ 236-238] p 992 
a. Presumptions and Burden of Proof [§ 236] p 992 
b. Admissibility [§ 237] p 993 
ec. Weight and Sufficiency [§ 238] p 993 
9. Trial [§ 239] p 993 
10. Relief against Judgment [§ 240] p 993 
C. Sale of Pledged Property [§§ 241-275] p 994 
1. Right To Sell [S§ 241-246] p 994 
a. In General [§ 241] p 994 
b. Nature and Extent of Right in General [§ 242] p 994 
e. As to Choses in Action Pledged [§ 243] p 995 
d. By and against Whom Right Enforceable [§ 244] p 996 
e. Waiver or Loss of Right [\§ 245-246] p 996 
(1) In General [§ 245] p 996 
(2) Revocation of Power of Sale [§ 246] p 997 
. Duty To Sell [§ 247] p 997 ' 
. Demand of Payment, and Notice To Redeem [§§ 248-249] i 997 
a. Necessity [§ 248] p 997 
b. Sufficiency [§ 249] p 999 
4. Notice of Sale [§§ 250-256] p 999 
a. Necessity [§§ 250-251] p 999 
(1) Zo Pledgor [§ 250] p 999 
(2) To the Public [§ 251] p 1000 
b. To Whom Given [§ 252] p 1000 
ce. Requisites and Sufficiency [§ 253] p 1000 
d. Waiver [§§ 254-255] p 1001 
(1) Of Notice of Sale [§ 254] p 1001 
(2) Of Right To Sell without Notice [§ 255] p 1002 
e. Excuse for Failure To Give Notice [§ 256] p 1003 
. Time of Sale [§ 257] p 1003 
. Place of Sale [§ 258] p 1003 
Manner and Conduct of Sale [§§ 259-263] p 1003 
a. In General [§ 259] p 1003 
b. Public or Private Sale [§§ 260-261] p 1003 
(1) Public Sale [§ 260] p 1003 
(2) Private Sale [§ 261] p 1004 
ce. Good Faith and Diligence in General [§ 262] p 1004 
d. Adequacy of Price [§ 263] p 1005 
8. Persons Who May Buy at Sale [§§ 264-268] p 1006 
a. In General [§ 264] p 1006 
b. Pledgee as Purchaser [§§ 265-268] p 1006 
(1) Without Authority [§§ 265-267] p 1006 
(a) In General [§ 265] p 1006 
(b) Purchase through Third Person [§ 266] p 1007 
(c) Unauthorized Purchase as Conversion [§ 267] p 1008 
(2) Under Express Authority [§ 268] p 1008 
9. Operation and Effect of Sale in General [§ 269] p 1009 
10. Invalid Sale as Conversion [§§ 270-272] p 1009 
a. In General [§ 270] p 1009 
b. Remedies of Pledgor or Owner [§ 271] p 1010 
ce. Measure of Damages [§ 272] p 1011 
11. Restraining Sale [§ 273] p 1011 
12. Waiver of Defects and Ratification of Invalid Sale [§ 274] p 1012 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


ww bo 


Naan 


\ 


894 [49 C.J.] PLEDGES a 


13. Title and Rights of Purchaser [§ 275] p 1012 
D. Action To Foreclose Pledge [§§ 276-288] p 1013 
. Right of Action [§ 276] p 1018 
. Conditions Precedent [§ 277] p 1014 
. Defenses [§ 278] p 1015 
. Proceedings in General [§ 279] p 1015 
. Parties [§ 280] p 1015 
. Pleading [§§ 281-282] p 1015 
a. In General [§ 281] p 1015 
b. Joinder of Causes of Action [§ 282] p 1016 
. Hvidence [§ 283] p 1016 
. Decree or Judgment [§§ 284-285] p 1016 
a. In General [§ 284] p 1016 
b. Deficiency or Personal Judgment [§ 285] p 1017 
9. Sale [§§ 286-287] p 1017 
a. In General [§ 286] p 1017 
b. Pledgee as Purchaser [§ 287] p 1017 
10. Rights of Purchaser [§ 288] p 1018 


VIII. ENFORCEMENT OF PLEDGED CHOSE IN ACTION [§§ 289-325] p 1018 
A. Right To Enforce [§§ 289-294] p 1018 
1. Pledgor [§ 289] p 1018 
2. Pledgee [§§ 290-293] p 1019 
a. In General [§ 290] p 1019 
b. Maturity of Principal Obligation [§ 291] p 1020 
ce. After Payment of Principal Debt [§ 292] p 1020 
d. Under Agreement [§ 293] p 1021 
3. Assignee after Pledge [§ 294] p 1021 
B. Duty To Enforce [§§ 295-306] p 1021 
1. Pledgor [§ 295] p 1021 
2. Pledgee [§§ 296-306] p 1021 
. In General [§ 296] p 1021 
. After Payment of Principal Debt [§ 297] p 1022 
Overdue Collateral [§ 298] p 1022 
. Diligence [§§ 299-301] p 1022 
(1) Necessity [§ 299] p 1022 
(2) Sufficiency [§§ 300-301] p 1023 
(a) In General [§ 300] p 1023 
(b) Necessity of Legal Proceedings [§ 301] p 1024 
. Liability for Acts of Agent or Assignee [§ 302] p 1024 
Agreements as to Collection or Enforcement [§ 303] p 1025 
Ratification and Waiver [§ 304] p 1025 
Actions for Neglect [§ 305] p 1025 
Damages and Amount of Recovery [§ 306] p 1026 
©. Actions To Enforce [§§ 307-322] p 1026 
1. Conditions Precedent [§ 307] p 1026 
2. Defenses [§§ 308-312] p 1027 
. In General [§ 308] p 1027 
Failure To Enforce Principal Debt [§ 309] p 1027 
Payment [§ 310] p 1027 
. Set-Off [§ 311] p 1027 
Equities between Original Parties [§ 312] p 1027 
Bh Panties [§§ 313-314] p 1028 
a. In General [§ 313] p 1028 
b. Propriety and Necessity of Joinder [§ 314] p 1029 
. Pleading {§ 315] p 1029 
. Evidence [§§ 316-318] p 1030 
a. Presumptions and Burden of Proof [§ 316] p 1030 
b. Admissibility [§ 317] p 1030 
c. Weight and Sufficiency [§ 318] p 1030 
. Trial [§ 319] p 1030 
. Judgment or Decree [§ 320] p 1030 
. Amount and Extent of Recovery [§§ 321-322] p 1031 
a. In General [§ 321] p 1031 
b. Costs and Attorney’s Fees [§ 322] p 1032 
D. Operation and Effect of Enforcement [§ 323] p 1032 
E. Proceeds of Enforcement or Sale [$$ 324-395] y p 1033 
1. Application and Accounting in General [§ 324] p 1033 
2. Property or Proceeds after Foreclosure Sale [§ 325] p 1033 
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§ 1] 


Assignment for creditors by pledgee see Assignments 


for Benefit of Creditors § 96. 


Attachment of pledged property see Attachment § 363. 

Bailment in general see Bailments 6 C. J. p 

Execution on pledged property see Executions §§ 95, 96. 

Larceny of pledge by owner see Larceny § 150. 

Lien in general see Liens 37 C. J. p 303. 

Limitation of action on principal debt as affecting pledge 
see Limitations of Actions §§ 21, 22. 

Margin transaction as pledge see Brokers § 45. 

Mortgage see Chattel Mortgages 11 C. J. p 387; 


gages 41 C. J. p 218. 


Pawnbroker see Pawnbrokers 48 C. J. p 559. 


Pledge by or to: 
Agent see Agency §§ 297, 305. - 
Broker see Brokers § 47. 


Coparation see Corporations §§ 555, 556, 1101-1147, 


Executor or 
ministrators § 753. 
Factor see Factors §§ 18-20. 


administrator see Executors and Ad- 
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Pledge by or to—Continued: 


Guardian see Guardian and Ward § 225. 


1080. 
Pledge of: 


Mort- 1101-1146. 


Partner see Partnership § 331. 
Trustee see Trusts [39 Cyc 381 et seq]. 


Certificate of mutual benefit insurance see Mutual 
Benefit Insurance § 58. 

Corporate bonds see Corporations §§ 2595-2600. 

Corporate stock see Banks and Banking § 68; 
ing and Loan Associations § 


Build- 
Corporations §§ 


34; 


Life insurance policy see Life Insurance § 134. 


Married woman’s separate estate see Husband and 


Wife §§ 591-609. 
Motor vehicle see Motor Vehicles § 255. 
Seat on exchange see Exchanges § 37. 


et seq]. 


Warehouse receipt see Warehousemen [40 Cyc 426 


Sureties generally see Principal and Surety [32 Cyc 1]. 


Taxation of pledged property see Taxation [37 Cyc 791]. 
Usury affecting pledge see Usury [39 Cyc 995]. 


I. DEFINITIONS, NATURE, AND DISTINCTIONS 


A. Definitions!—1. 


[§ 1] 


1. Kindred terms defined: 
he security” see 11 C. J. p 
961 


“Hypotheca” see 31 C. J. p 234. 
“Hypothecation” see 31 C. J. p 234. 
“Pawnbroker”’ see Pawnbrokers § 1. 

2. Gloucester Bank v. Worcester, 
10 Pick. (Mass.) 528, 531. 

3. Clark v. Chapman, 215 Mich. 
518, 526, 184 NW 497; Schutze v. 
Dabney, (Tex. Civ. A.) 204 SW 342, 
344 [rev on other grounds (Commn. 
A.) 228 SW 176]. 

“TA] pledge applies to personal 
property, and not to land.” Schutze 
v. Dabney, supra. 

Property subject to pledge gener- 
ally see infra §§ 18-22. 

4 U.S.—In re Pittman, 275 Fed. 
681, 683; Fidelity Ins., ete., Co. v. 
Roanoke Iron Co., 81 Fed. 439, 445; 
Mitchell v. Roberts, 17 Fed. 776, 778, 
5 McCrary 425. 

Ala.—Oden v. Vaughn, 204 Ala. 445, 
449, 85 S 779; Minge v. Clark, 193 
Ala. 447, 452, 69 S 421; Sims v. Can- 
field, 2 Ala. 555, 560; Rice v. Garnett, 
17 Ala. A. 239, 240, 84 S 557; Rolfe 
v. Huntsville Lumber Co., 8 Ala. A. 
487, 495, 62 S 637. 

Cal.—Sequeira v. Collins, 153 Cal. 
426, 429, 95 P 876; Rohrbacher_ v. 
San Francisco Super. Ct., 144 Cal. 
631, 633, 78 P 22; Valentine v. Dono- 
hoe-Kelly Banking Co., 133 Cal. 191, 
195, 65 P 381; Lilienthal v. Ballou, 
125 Cal. 183, 187, 57 P 897; St. Hel- 
ena Sav. Bank v. Middlekauff, 113 Cal. 
463, 466, 45 P 840; Brewster v. Hart- 
ley, 37 Cal. 15, 25, 99 AmD 237; Smith 
v. 49 & 56 Quartz Min. Co., 14 Cal. 
242; Rauer v. Rynd, 27 Cal. A. 556, 
563, 150 P 780. 

Colo.—Moffat v. Williams, 
A S84 ERGO Gnue 914. 

Ga.—Fleming v. Georgia R. Bank, 
120 Ga. 1023, 1027, 48 SE 420; Davis 
v. Davis, 88 Ga. 191, 14 SE 194. 

Tll.—Corbett v. ‘Underwood, 83 Ill. 
324, 326, 25 AmR 392. 

Ind.—Evans Vig 
Blackf. 320, 322. 

Kan.—State v. Hubbard, 126 Kan. 
129, 130, 266 P 939, 58 ALR 327. 

La.—Kessler v. Manhein, 114 La. 
619, 622, 38 S 473. 

Me.—Eastman v. Avery, 23 Me. 248, 
250. 

Mass.—Boston Tax _ Collector v. 
New England Trust Co., 221 Mass. 
384, 387, 109 NE 171; Walker v. Sta- 
ples, 5 Allen 34, 35. 

Miss.—Trenholm v. Miles, 102 Miss. 
835, 838, 59 S 980, AnnCas1915A 1079 
[quot Cyc]. 


Darlington, 5 


Pledge. 
“pledge” has a legal and well defined interpretation.? 
Broadly speaking it is a transfer, bailment, or deposit 
of personal property® as a security for a debt or other 
obligation. More specifically, itis a bailment or de- 
livery of goods by a debtor to his creditor, to be kept 
until the debtor’s obligation is discharged ;° a deposit 


5 Colo. | 


[By Henry H. Sxyixs] 
The word 


a lien upon it.°® 


Mo.—Amick v. Empire Trust Co., 
3L7 Mo. -157, (165, 296 SW. 798, 53 
ALR 1064; Tennent v. Union Cent. 
L.. Ins7 Cos 9183) Mo, A: (345,367, 112 
SW 754. 

N. J.—Morris Canal, ete., Co. v. 
pss 9 N. J. Eq. 667, 686, 64. AmD 

N. Y.—Markham y. Jaudon, 41 N. 
Y. 235, 241; Milliken v. Dehon, 27 N. 
Y. 364, 369; Rochester Bank v. Jones, 
4 .N. Y. 497, 507, 55 AmD ‘290; Corn- 
well v. Baldwin’s Bank, 12 App. Div. 
227, 231, 43 NYS 771; Campbell v. 


Parker, 22 N. Y. Super. 322, 329; 
Haskins v. Patterson, 1 Edm. Sel. 
Cas. 120, 123; Stearns v. Marsh, 4 


Den. 227, 229, 47 AmD 248; White v. 
Cole, 24 Wend. 116, 142 [rev on other 
grounds 26 Wend. 511]. 

N. C.—Marshall v. Williams, 3 N. 
C. 405. 

N. D.—McAndrews v. Idawa Gold 
Min. Co., 54 .N. D. 734, 747, 210. NW 
§14,.51 ALR 1123. 

Oh.—Kraay v. Gibson, 2 OhNPNS 
5aTN ose. 

Okl.—Jackson v. Kincaid,.4 Okl. 
554, 561, 46 P 587. 

Tenn.—Pulaski Nat. Bank v. Wins- 
ton, 5 Baxt. 685, 688; Johnson v. 
Smith, 11 Humphr. 396, 398. 

Tex.—Luckett v. Townsend, 3 Tex. 
119), 129) 49-AmD):723: 

Vt.—Gifford v. Ford, 5 Vt. 532, 537. 

Va.—Gilliat v. Lynch, 2 Leigh (29 
Va.) 493, 500. 

W. Va.—Parkersburg First Nat. 
Bank v. Harkness, 42 W. Va. 156, 164, 
24 SE 548, 32 LRA 408. 

Eng.—Coggs v. Bernard, 2 Ld. 
pias 909, 912, 92 Reprint 107, 5 ERC 
47 


Ont.—Rex v. Warren, 17 CanCrCas 
504, 505. 

[a] Other definition.—‘A vadium 
bailment, or the delivery of personal 
property (which includes substantial- 
ly every valuable thing of a personal 
nature) to another to be held as se- 
curity for some debt or obligation.” 
Clark v. Chapman, 215 Mich. 518, 526, 
184 NW 497. 

[b] Derivation.—The word 
‘“nledge’’ may be derived, says Cowell, 
from “ ‘the- French pleige, fidejussor; 
pleiger aucun, i. e. fidejuberé pro 
aliquo. In the same signification is 
plegius used by Glanv. lib. 10, c 5, and 
plegiatio, for the act of suretiship. 
In the Interpreter of the Grand Cus- 
tumary of Normandy, c 60, plegii 
dicuntur persone que se obligant ad 
hoc, ad quod qui eos mittit, teneba- 
tur.’ ‘Pledgery,’ Cowell defines to be 


of personal effects, not to be taken back, but on pay- 
ment of a certain sum, by express stipulation to be 


Statutory definitions. In some jurisdictions these 
definitions, in the same or similar terms, are embodied 
in statutory provisions.’ Thus by some statutes 
“pledge” is defined as a deposit of personal property 


‘suretiship, an undertaking, or an- 
Sswering for.’” Gloucester Bank v. 
Worcester, 10 Pick. (Mass.) 528, 531. 

Bailment generally see Bailments 6 
Cis DITI08 0; 

5. U. S.—In re Pittman, 275 Fed. 
681, 683 (North Carolina). 

Ark.—Peet v. Burr, 31 Ark. 34, 35. 

Ill.— Corbett v. Underwood, 83 Ill. 
324, 326, 25 AmR 392; Belden v. Per- 
kins, 78 Ill. 449, 452. 

La.—Carroll v. Bancker, 43 La. - 
Ann. 1078, 1089, 1094, 10 S 187. 
ane eerman v. Avery, 23 Me. 248, 
N. H.—Leach v. Kimball, 34 N. H. 
568, 571. 

N. Y.—Markham v. Jaudon, 41 N. 
Y. 235, 241; Milliken v. Dehon, 27 
N. Y. 364, 369 [rev 23 N. Y. Super. 
325]; Peo. v. German Bank, 126 App. 
Div. 231, 234, 110 NYS 291; Hanks v. 
Drake, 49 Barb. 186, 188. 


ete Com; - vy. Cart;-'2 Pittsbs..495, 
Te 
a ean east v. Jones, 10 Lea 8, 


Vt.—Gifford v. Ford, 5 Vt. 532, 537. 

W. Va.—Parkersburg First Nat. 
Bank v. Harkness, 42 W. Va. 156, 164, 
24 SE 548, 32 LRA 408. 

[a] “Potheir defines a pawn, or 
pledge, to be a contract by which a 
debtor gives to his creditor, a thing 
to be detained as security for his 
debt, which the creditor is bound to 
return when the debt is paid.” Sur- 
ber v. McClintic, 10 W. Va. 236, 242. 
To same effect Haskins v. Patterson, 
1,Edm. Sel..Cas. (N..Y.),120. . 

6. Hamilton vy. Wagner, 2 A. K. 
Marsh. (Ky.) 331, 334; Ball-Thrash v. 
McCormick, 162 N. C. 471, 475, 78 SE 


303; Barrett v. Cole, 49 N. C. 40, 41; 
Doak v. State Bank, 28 N. C. 309, 319; 
Gilliat v. uynch, 2 Leigh (29 Va.) 
493, 500; Surber v. McClintic, 10 W. 
Va. 286, 243. 

[a] Similar definitions.—(1) “A 


deposit of goods redeemable on cer- 
tain terms.” 4 Kent Comm. p 138 
[quot Trenholm vy. Miles, 102 Miss. 
835, 838, 59 S 930, AnnCas1915A 1079; 
Barrow v. Paxton, 5 Johns. (N. Y.) 
258, 261, 4 AmD. 354; . Luckett v. 
Townsend, 3 Tex. 119, 129, 49 AmD 
723]. (2) “A deposit of personal ef- 
fects to be retained until redeemed.’”’ 
Chamberlain v. Martin, 43 Barb. (N. 
Y.) 607, 610 

7. See statutory provisions. 

[a] Statutory definition.—‘A con- 
tract by which one debtor gives 
something to his creditor as a securi- 
ty for his debt.’ Civ. Code art 3133 
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by way of security for the performance of. another 
act;* and includes every contract by which the pos- 
session of personal property is transferred as security 
only.® 

As lien. A “pledge” has also been defined as a 
hen created by the owner of personal property by the 
mere delivery of it to another, upon an express or 
impled understanding that it shall be retained as 
security for an existing or future debt.!° 

As descriptive of thing. The word “pledge” is also 
sometimes used to describe the article or articles of 
personal property thus delivered by one person to 
another as security for the debt or obligation,*+ but 
this 1s using the word in a colloquial, rather than a 
technical, sense.1? 

Different terms used. A “pledge” has also been 
termed a “pawn;”’* and in the Roman law it is called 
a “pignus,”!4 and in Latin a “vadiuin;”!® and under 
some conditions, it has been referred to as being 
synonymous with “forfeit.”!® 

[§ 2] 2. Pawn.’7 The word “pawn” has the same 
legal signification as “pledge,”!® and is often referred 
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to as being synonymous with the latter word.*® In 
this respect ‘a pawn” may be defined as a mere col- 
lateral security for the payment of a debt,”° a species 
of bailment which arises when personal property is 
deposited with another as security for some debt or 
engagement,?!_ and which is made for the mutual 
benefit of the parties.2? But in common usage the 
word “pawn” is applied to a pledge of chattels as 
distinguished from that of choses in action;?2 and in 
a more limited sense has been employed to mean a 
deposit of personal property made to a pawnbroker 
as security for a loan.*+# 

[§ 3] 3. Pledgor and Pledgee. The person who 
delivers the property as security is called the 
“»pledgor,”?> and the person who receives it to hold 
in accordance with the contract, the “pledgee.’’?°® 

[§ 4] 4. Pledgeholder. Where the pledgor and 
pledgee select a third person to hold the property 
pledged, for the purposes of the pledge, he is called 
the “pledgeholder.”?* 

[§ 5] B. Nature in General. A pledge is a trans- 
fer merely of the possession of personal property, 


[9§ 1-5 


[quot Carroll v. Bancker, 43 La. Ann. | in its colloquial, rather than its tech- ; 474]. (5) “The delivery of the pos- 
1078, 1089, 1194, 10 S 187]. nical, meaning’’). See also Miller v. | session of goods, by a debtor to his 
8. Civ. Code § 2986 [quot Rohr- Hamilton, 233 Fed. 402, 406, 147 CCA | creditor, to be kept till the debt is 
bacher v. San Francisco Super. Ct., | 338 [cit Little Rock St. Grading Dist. discharged. ” “Hurst v. Jones, 10. Lea 
144 Cal. 631, 633, 78 P 22; St. Helena] No. 60 v. Hagadorn, supra, to this} (Tenn.) 8, 14. 
Sav. Bank v. Middlekauff, 113 Cal. 463, | effect]. [b] In Roman law.—‘‘It is the pig- 
466, 45 P 840]; Rev. Code (1921) 8§ 13. See infra § 2 nari acceptum of the civil law, ac- 
8292 (5774), 8293 (5775) [both quot 14. See Modern Civil Law §§ 150, | cording to which, the possession of 
Goriez v. Rock Creek Ditch Co., 67 | 151. the pledge (pignus) passed to the 
Mont. 566, 571, 216 P 778; Bruns- 15. See Vadium [39 Cye 1107}. creditor, therein differing from the 
wick-Balke-Collender Co. v. Higgins, 16. See Eckert v. Searcy, 114 Miss. | hypotheca where it did not.’ Bar- 
54 Mont. 1], 15, 165 P 1109; Rev. L.}| 150, 160, 74 S 818 (where the court, | rett v. Cole, 49 N. C. 40, 41. To same 
(1910) § 4500 [quot Prosser v. Nor-]|in reference to notes deposited as a} effect Jacobs v. Grossman, 310 Ill. 
ton, 126 Okl. 292, 259 P 217; City Nat. | pledge for a debt, and in case the | 247, 250, 141 NE 714. 
Bank v. Lewis, 73 Okl. 329, 332, 176 | notes were not paid by a certain time 22. Jacobs v. Grossman, supra; 


P 237; Mayo v. Thede, 73 Okl. 181, 
182, 175 P 348; Guaranteed State 
Bank v. D’Yarmett, 67 Okl. 164, 167, 


169 P 639; State Nat. Bank v. Mc- 
Mahan, 45 Okl. 585, 592, 146 P 1]. 
9. Civ. Code §§ 2924, 2987, 2988 
[quot Levison v. Boas, 150 Cal. 185, 
190, 88 P 825, 12 LRANS 575, 11 
AnnCas 661;  Rohrbacher vy. San 
Francisco Super. Ct., 144 Cal. 631, 
633, 78 P 22]; Rev. Codes § 3391 [quot 


Capital Lumber Co. v. Saunders, 26 
Ida. 408, 413, 143 P 1178]; Rev. Codes 
§ 5775 [quot Brunswick-Balke-Col- 


lender Co. v. Higgins, 54 Mont. 11, 
15) 265. Pe 110915) Comprist §) sist 
{quot Prosser v. Norton, 126 Okl. 


292,, 259 P 217): 

10. Wilcox v. Jackson, 7 Colo. 521, 
4 P 966; Corbett v. Underwood, 83 
Ill. 324,°326, 25 AmR 392; Earson v. 
Gilbert, 114 Ill, A. 17, 19; Trenholm 
Vv. Miles, 102 Miss. 835, 839, 59 S 930, 
AnnCas1915A 1079. 

Lien of pledge generally see infra 


§ 61. 
11. Campbell v. Redwine, 22 Ga. A. 
455, 456, 96" SH 347; Flowers’ v. 


Sproule, 2 A. K. Marsh. (Ky.) 54, 56. 
“A pawn, or pledge, is an article of 
personal property delivered to anoth- 
er, or left with him, by -the owner 
thereof, as security for the payment 
of a sum of money borrowed from, or 
due to, that other person.” Flowers 
v. Sproule, supra. y 
[a] Statute: “A pledge, or pawn, 
is property deposited with another as 
security for the payment of a debt.” 
Civ. Code (1912) § 3528 [quot Camp- 
bell v. Redwine, 22 Ga. A. 455, 456, 96 
SE 347; Norris v. Manget-Brannon 
€o., 18 Ga. A. 639, 90 SH 79; Gilbert 
v. State, 16 Ga. A. 249, 85 SH 86]. 
12. See Little Rock St. Grading 
Dist. No. 60 v. Hagadorn, 186 Fed. 451, 
455, 108 CCA 429 [certiorari den 223 
Wan S: 721, 32 SCt 524; 56) 1.) ed. 630] 
(“Section 5720, Kirby’s Digest, in 
authorizing the ‘poard of improvement 
to ‘pledge uncollected assessments 
for the payment of the money bor- 
rowed’, obviously employed the word 


to become the absolute property of 
the creditor, said: “Certainly this 
constitutes a pledge, or ‘forfeit,’ to 
secure the indebtedness’’). 

“Forfeit” defined see 26 C. J. p 891. 

17. Pawnbroker see Pawnbrokers 
48°C. Jap 559: 

18. Lobban v. Garnett, 9 Dana 
(Ky.) 389, 390; Johnson yv. Smith, 11 
Humphr. (Tenn.) 396, 398. 

19. Commercial Bank v. Flowers, 
116 Ga. 219, 220, 42 SH 474; Macon 
First Nat. Bank v. Nelson, 38 Ga. 391, 
95 AmD 400; Howard v. Hubertson, 
1 Hawaii 74, 76; Lobban v. Garnett, 
9 Dana (Ky.) 389, 390; Johnson v. 
Smith, 11 Humphr. (Tenn.) 396, 398; 
Coggs v. Bernard, 2 Ld. Raym. 909, 
913, 92 Reprint 107, 5 ERC 247. 


20. Pulaski Nat. Bank v. Winston, 
5 Baxt. (Tenn.) 685, 688. 
21. Jacobs v. Grossman, 310 Ill. 


247, 249, 141 NE 714 [aff 225 Ill. A. 
649]; Savin v. Butler, 19 Oh. A. 68, 
72 [aff 111 Oh. St. 695, 146 NE 673]. 

“A pawn is a species of bailment 
which arises when goods or chattels 
are delivered to another as a pawn 


for security to him on money bor- 
rowed of him by the bailor.” Ja- 
cobs v. Grossman, supra. 

{a] Other  definitions.—(1) “A 


bailment or delivery of goods by a 
debtor to his creditor, to be kept till 
the debt is discharged.” Barrett v. 
Cole, 49 N. C. 40, 41. (2) “A bailment 
of personal property, as security for 
some debt or engagement.” Johnson 
v. Smith, 11 Humphr. (Tenn.) 396, 
3898; Russell v. Fillmore, 15 Vt. 130, 
136. -(3) “The fourth sort [of bail- 
ment] is, when goods or chattels are 
delivered to another as a pawn, to be 
a security to him for money borrowed 
of him by the bailor; and this is 
ealled in Latin vadium, and in Mng- 
lish a pawn or a pledge.” Cogeges v. 
Bernard, 2 Ld. Raym. 909, 913, 92 Re- 
print 107, 5 ERC 247. (4) “Property 
deposited with another as security 
for the payment of a debt.” Civ. 
Code § 2956 [quot Commercial Bank 
v. Flowers, 116 Ga. 219, 220, 42 SH 
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Savin v. Butler, 19 Oh. A. 68, 72 [aff 
lll Oh. St. 695,.146- NE 673 ik 

23. Cortelyou v. Lansing, 2 Cai. 
Cas. CN.- Y:)) 2005-Ryan yikRolieas 
Atk. 165, 26 Reprint 107, 1 Ves. 348, 
27 Reprint 1074. 

24. See Pawnbrokers § 2; Rapalje 
L. D. [quot Levison v. Boas, 150 Cal. 
185, 88 P 825, 12 LRANS 575, @1 
AnnCas 661]. 


Property subi’ to pawn or pledge 


see infra §§ 1 
25. Anderson L. D.; Union Ins. 
Co.. v. Central Trust Co., DSS APN ep a 
633, 638, 52 NE 671, 44 LRA 227. 
fa] As used in a statute provid- 
ing that a certificate of stock issued 
as a pledge shall give the name of the 
pledgor, the word “pledgor’’ means 
“the general owner of the stock at 
the date when the certificate is is- 
sued.” J. H. sWentworth Co, *v. 
French, 176 Mass. 442, 57 NE 789. 
: “Pawner” defined see Pawnbrokers 
26. Anderson L. D.; Union Ins. 
Co. v. Central Trust Go., PS 2 Nie ave 
6338, 638, 52 NE 671, 44 LRA 227. See 
American State Bank v. 
Grain Co., 15 F. (2d) 899 (payee bank, 
indorsing bills of lading accompany- 
ing drafts, held pledgee). 
“Pawnbroker” distinguished 
Pawnbrokers § 1. 
‘ “Pawnee” defined see Pawnbrokers 


§ 3. 
27. 


see 


Stephan y. Lagerqvest, 52 Cal. 
A. 519, 524, 199 P52; Goriez v. Rock 
Creek Ditch Co., 67 Mont. 566, 571, 
216 P 778; Union Ins. Co. v. Central 
Trust ‘Co., 157 Nw. 1633,, 638, 22. Nee 
671, 44 LRA 227; McGarvey v. Prince, 
32 S. D. 417, 422, 148 NW 380. 

[a] Statutory definition.—“A 
pledgor and pledgee may agree upon 
a third person with whom to deposit 
the property pledged, who, if he ac- 
cepts the deposit, is called a pledge- 
holder.”” Civ. Code § 2993 [quot Ste- 
phan vy. Lageraqvest, 52 Cal. A. se 
024, 199 P 52]; Rev. Codes (1921) § 
[quot Goriez v. Rock Creek 
Ditch Co., 67. Monts. 566, “5795, 21 650e 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


q 


Mueller — 


§§ 5-6] 


and not of the title,?® as security for the payment of | 
some debt or the performance of some obligation by 
the pledgor,*® the pledgor retaining his title and the 
pledgee having only a special property in the prop- 
erty pledged,*° with power to retain it until the debt 
is paid or the obligation performed in accordance 
with the terms of the pledge contract,?! and with 
power to sell or otherwise dispose of it in case of de- 
fault on the part of the pledgor,?? and the pledgor 
having the right to redeem at any time, in accordance 
with the terms of the contract.*® It is a kind of bail- 
ment and security ;** but is always a pledge until its 
status has been changed by foreclosure or further 
contract of the parties.*® 

Primary purpose of a pledge is to put it in the 
power of the pledgee to reimburse himself for the 


PLEDGES 


money advanced when it becomes due and remains 
due and unpaid,°® and the contract carries with it 
an implication that the security shall be made effec- 
tual to discharge the obligation.?7 

Relation of pledgor and pledgee is not a confiden- 
tial relation®® and does not preclude the parties 
thereto from dealing with each other in regard to 
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the property held as collateral.*® 

As surety. Property pledged by the owner to an- 
swer for the debt or default of another occupies the 
position of a surety.*? 

[§ 6] C. Distinguished from Other Transactions‘? 
—1l. In General. A pledge is similar to, but dif- 
fers in certain material respects from, a number of 
other transactions such as an assignment in general,*? 
an assignment for the benefit 8 ereditors,*® an as- 
signment in trust,4* a chattel mortgage,*® a delivery 
in escrow,*® a lien,*7 a privilege,#® or a sale.*® 
Whether in a given case the transaction constitutes a 
pledge or another transaction depends upon the inten- 
tion of the parties as ascertained from the contract®°® 
by application of the general rules of construction ;°* 
and is generally a question of fact to be determined as 
such from the facts and circumstances of the par- 
ticular case.52 A loan of money upon the security 
of articles deposited with the lender is a pledge, al- 
though a chattel mortgage upon them is given in ad- 
dition.°? 

Executory contract. Where delivery of possession 
of the property pledged is not made to the pledgee,** 


778]; Civ. Code (1903) § 2111 [quot 
McGarvey v. Prince, 32 S. D. 417, 422, 
143 NW 380]. 

“Depositary” defined generally see 
Depositaries § 1. 

28. Palmer v. Mutual L. Ins. Co., 
114 Minn. i, 130 NW 250, 
AnnCas1912B 957. 

Delivery and possession generally 
see infra §§ 35-50. 

29. Palmer v. Mutual L. Ins. Co., 
Dore Pe Miria he te iG) Pa S0ENGWarr 1250, 
AnnCas1912B 957. 

Debts and liabilities secured gen- 
erally see infra §§ 22, 23, 77-88. 

0. See infra § 58. 
See infra §§ 85-87. 


32. See infra § 241 et seq. 

33. See infra §§ 190-193. 

34 Minge vy. Clark, 193 Ala. 447, 
69 S 421. 

35. Morgan v. Johns, 84 Or. 557, 


165.2. 369. 

36. Robertson v. Jackson First 
Nat. Bank, 67 Colo. 517, 186 P 542. 

37. Robertson y. Jackson First 
Nat. Bank, supra 

Enforcement _ of pledge generally 
see infra §§ 207-288. 

38. ia wae Co. v. Hoffstot, 
219 Pa. 497, 69-A 52. 

, oe creating trust relation see infra 

39. Colonial Trust Co. v. Hoffstot, 
219 Pa. 497, 69 A 52. 

40. In re Blanchard, 253 Fed. 758 
{rev on other grounds 262 Fed. 75]; 
Hanford v. Bockee, 20 N. J. Eq. 101; 
National Exch. Bank v. Silliman, 65 
NosY...475: 

[a] Thus, where money is raised 
by a pledge of a wife’s ‘property, for 
the benefit of her husband, the wife 
will be deemed a mere security for 
the husband. Hanford v. Bockee, 20 
N:. J. Eg. 101. 

Principal and surety generally see 
Principal and Surety [32 Cyc 1]. 

41. Evidence as to nature of 
transaction see infra §§ 31-33. 

42. City Nat. Bank v. Lewis, 73 
Okl, 329, 176 P 287. See also As- 
signments § 6. 

[a] Distinction stated.—A pledge 
is distinguished from an assignment 
in that an essential feature of a 
pledge is a transfer of the possession, 
while an essential feature of an as- 
signment is the transfer of title. 
City Nat. Bank v. Lewis, 78 Okl. 
BC AOI 2 y-BHe 

43. See feereaments for Benefit 
of Creditors § 7 

44. See infra Be 8. 
pee See Chattel Mortgages §§ 3- 


[49 C. J.—57] 


46. Stephan v. 
AOL sy LOO Ph 52e 

Escrow generally see Escrows 21 
G3. p. 864 


Lagerqvest, 52 Cal. 


47. See Liens IY akese 

48. See infra § 10. 

49. See infra §§ 11, 12. 

50. Cal.—Stephan v. Lagerqvest, 
52 Cal. A. 519, 199 P 52. 

inl TIA9, TS 75; 


8 NE TA. 
wa.—Sperry v. Clarke, 76 Iowa 
508° 41 NW 203. 
Mich.—Wilcox v. Gauntlett, 200 
Mich. 272, 166 NW 856. 
giliser cEaEriS vy. Lombard, 60 Miss. 


Mo.—Cochrane v. Pickton First 
State Bank, 198 Mo. A. 619, 201 SW 
572; Smith v. Becker, 192 Mo. A. 
597, 184 SW 943 

N. Y.—Sullivan v. Rosson, 223 N. 
Ys a17, 119 NE 405, 4 ALR 1400; 
Waterloo First Nat. Bank v. Ex- 
change Nat. Bank, 179 App. Div. 22, 
153 NYS 818, 164 NYS 1092 [mod on 
other grounds 226 N. Y. 633 mem, 
123 NE 368]. 

Pa.—Bissell v. Steel, 67 Pa. 443. 

Tex.—Lumberman’s Nat. Bank v. 
Bush, etc., Co.; (Civ. A.) 247 SW 295. 

Va.—Citizens’ Bank, ete. Co. v. 
Chase, 151 Va. 65, 144 SE 464. 

[a] Tllustration.—Although deliv- 
ery of bills of lading to the shipper’s 
order to a bank places the legal title 
to the shipment in the bank, whether 
there is a sale of the shipment, or 
merely a transfer of title for securi- 
ty, depends upon the intention of the 


parties. Cochrane v. Pickton First 
Sate Bank, 198 Mo. A. 619, 201 SW 
[b] Pledge and not escrow.— 


Where a contract for the sale of a 
restaurant provided for a cash pay- 
ment and a further payment within 
ten days, the delivery of war-saving 
certificates to the seller’s agent as 
security for the making of the first 
deferred payment amounts to a 
“pledge,” and not a delivery in ‘“es- 
crow,’ although the receipt given for 
the certificates states that they were 
to be held in escrow, as the charac- 
ter of the transaction Goes not depend 
upon misnomer, but must be deter- 
mined from the facts. Stephan v. 
Lagerqvest, 52 Cal. A. 519, 199 P 52. 

[ec] Pledge on ownership.—(1) 
Where a bank, paying drafts drawn 
on a cotton company and holding the 
bills of lading or warehouse receipts 
substituted therefor, had been repaid 
the amounts advanced on certain 
drafts, it was not the owner or quasi 


owner of the cotton, for the purchase 
price of which the drafts were drawn, 
but only a pledgee, holding the ware- 
house receipts as collateral for any 
general balance of ® indebtedness. 
Lumberman’s Nat. Bank v. Bush, etc., 
Co., (Tex. Civ. A.) 247 SW. 295. (2) 
The delivery of a note without in- 
dorsement to a bank as collateral se- 
curity is a pledge and not a transfer 
of title. Citizens’ Bank, etc., Co. v. 
Chase, 151 Va. 65, 144 SH 464. (3) 
But where a commercial correspond- 
ent purchases on his own credit and 
takes the bill of lading in his own 
name, he is not a pledgee, but the 
owner of the property under contract 
to sell and deliver on payment of the 
purchase price. Moors v. Kidder, 106 
N. Y. 32, 12 NE 818; Farmers’, etc, 
Nat. Bank v. Logan, 74 N. Y. 568. 

[d] Loan.—A transaction by 
which a party to a contract transfers 
the contract to the other party after 
a breach, as security for a loan, does 
not constitute a pledge, but a mere 
advance in the form of a loan by a 
debtor to his creditor. Milliken-Helm 
Commn. Co. v. C. H. Albers Commn. 
Co., 244 Mo. 38, 147 SW 1065. 

Evidence as to character of trans- 
action see infra §§ 31-33. 

51. Averill Mach. Co. v. Bain, 50 
Mont. 5122, 148 PRP. 334. 

[a] Separate writings.—Where an 
order upon a third person was deliv- 
ered by a debtor to his creditor, who 
presented such order to the drawee 
who accepted it, the order and accept- 
ance were to be construed together 
in determining whether the transac- 
tion was a pledge. Averill Mach. Co. 
v. Bain, 50 Mont. 512, 148 P 334. 

General rules of construction of 
contracts see Contracts §§ 481-520. 

52. Ala.—Trotter v. Crockett, 2 
Port. 401. 

Ga.—Kennedy v. Buckeye Cotton 
Oil Co., 29 Ga. A. 167, 114 SE 79. 

Iowa.—Corn Exch. Bank v. Schut- 
tleworth, 99 Iowa 536, 68 NW 827. 

Mich.—Smith v. Nixon, 145 Mich. 
593, 108 NW 971. 

N. Y.—Atlantic F. & M. Ins. Co. v. 
Boies, 13 N. Y. Super. 583. 

N. O.—Penland v. Crapo, 114 N. C. 
ote WA Gree. 662; McCoy vy. Lassiter, 

Tenn.—Hurst v. Jones, 10 Lea 8. 

[a] As question of law.—Hurst v. 
Jones, 10 Lea (Tenn.) 8. 

53. Levison v. Boas, 150 Cal. 185, 
88 P 825, 12-LRANS 575, 11 AnnCas 


661; St. ‘Paul v. Lytle, 69 Minn. UL 
NW 703. 
54. Necessity of Prem ats of pos- 


session see infra § 3 
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the transaction, although otherwise sufficient as a 
pledge, will constitute merely an executory contract 
for the creation of a pledge.®® 

Debtor and creditor. A deposit of a sum of money 
as security for the performance of a contract has 
been held not to be a pledge, but to create the rela- 
tion of debtor and ecreditor.®® 

“Trust receipt” or “security title.” A “pledge” is 
also distinguishable from a “trust receipt” or special 
form of “security title,’ apart from any common- 
law form of security, which is given as security for 
advances of the purchase price of imports and arises 
out of the modern conditions of trade and commerce, 
and which is not dependent upon possession of the 
goods imported.®? 

[§ 7] 2. Antichresis. “Antichresis” is a term of 
the civil law meaning a delivery of real property as 
security for a debt.°® It differs from a pledge in that 
the security consists of real property or immova- 
bles.°° 

[§ 8] 3. Assignment in Trust.°° A pledge has 
sometimes been spoken of as in the nature of a 
trust;°* but strictly it has not the legal characteris- 
tics of a trust®? and particularly is distinguishable 
therefrom in that in the case of an assignment in 
trust the title to the property passes, whereas in the 
case of a pledge it does not.** 
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[§§ 6-11 


[§ 9] 4. Conditional Payment.°* The transfer of 
the note of a third party by a debtor to his creditor 
on agreement that, if the note is paid at maturity, the 
debt is to be satisfied, is a conditional payment, and 
not a pledge.®® : 

[§ 10] 5. Privilege.*® It has been said that a 
pledge is a privilege, with the right of retention of 
the property pledged.°’ But a “privilege” and a 
“pledge” are distinguishable, in that a privilege is a 
right which the nature of a debt gives to a creditor 
and enables him to be preferred over other credi- 
tors, whereas a pledge is a contract by which a debtor 
gives something to his creditor as a security for his 
debt.°§ ; 

[§ 11] 6. Sale*°—a. In General. A pledge differs 
from a sale in that, in case of a pledge, only the pos- 
session of the property passes and not the title there- 
to, the pledgee acquiring only a special property in 
the thing pledged,?° whereas in case of a sale the 
title passes to the vendee,’! and transfer of posses- 
sion may‘? or may not™® be made. 

Pledge and not sale. A transaction is a pledge, 


‘and not a sale, where, although in some respects 


similar to a sale, it constitutes a delivery of per- 
sonal property merely as security for a debt or other 
obligation,’7* as where property is assigned to secure 
an amount less than its acknowledged value,’® or 


55. Minge v. Barrett Bros. Ship-| U.S. 545 mem, 48 SCt 83 mem, 72 L.{v. Crane, 19 NE 714; Mercantile 
ping Co., 10 Ala. A. 592, 65 S 671;]| ed. 417 mem]; Wehrle v. Mercantile | Trust Co. v. Kastor, 191 Ill. A. 219. 
Sequeira v. Collins, 153 Cal. 426, 95 | Nat. Bank, 221 Mass. 585, 109 NE Iowa.—Sperry y. Clarke, 76 Iowa 
P 876; Prince v. Mitcheson, 10 Ky. | 367; Newton v. Fay, 10 Allen (Mass.) | 503, 41 NW 208. 

Op. 48; Houston Nat. Exch. Bank | 505. Ky.—Reed v. Lansdale, Hard. 6. 
v. Gregg County, (Tex. Civ. A.) 202 63. Wehrle v. Mercantile’ Nat. Mass.—Kimball v. Hildreth, 8 Al- 
SW 805. Bank, 221 Mass. 585, 109 NE 367; | len 167. 


[a] Ilustrations.—(1) Where a 


debtor agrees that his creditor may | 59 Miss. 152; 


Murdock v. Columbus Ins., etc., Co., 
Gradfield First Nat. 


Miss.—Harris v. Lombard, 60 Miss. 
9 


take personal property to make him 
safe on his debt, it does not amount to 
a sale, but is Simply an agreement to 
pledge; and where the agreement is 
not completed by delivery of the 
property during the lifetime of the 
bailor, nothing passes to the pledgee 
even as between him and the pledgor. 
Prince v. Mitcheson, 10 Ky. Op. 48. 
(2) An agreement, in consideration of 
acceptance of a draft, to allow the 
acceptor to hire certain property at 
a reduced rate and to forfeit the prop- 
erty to the acceptor if the-draft is 
not retired, is merely an executory 
contract and not a pledge where the 
owner of the property retains pos- 
session. Minge v. Barrett Bros. 
nipping Cor) LOA a eA. Nb 9252 16oeS 


56. In re Banner, 149 Fed. 9386; 
Wilcox v. Gauntlett, 200 Mich. 272, 
166 NW 856. 

[a] Thus, where a person on 
agreeing to act as sales agent de- 
posits money to secure his accounts 
for sums due, the deposit is not a 
pledge, but creates the relation of 
debtor and_ creditor. Wilcox  v. 
ee 200 Mich. 272, 166 SW 
5 


57. In re Richheimer, 221 Fed. 
16, 186 CCA 542 [certiorari den sub 
nom. Arbuthnot v. Central Trust Co., 
238 'U. S. 624 mem, 35 SCt 662 mem, 
59 L. ed. 1494 mem]. 

Trust receipts see Chattel Mort- 
Zages § 23. 

58. See Modern Civil Law § 154. 

59. Livingston v. Story, 11 Pet. (U. 
S.) 351, 9 L. ed. 746; Payne vy. Hab- 
bard, 42 La. Ann. 395, 7 S 572. 

_ 60. Trusts generally see Trusts 
fP39ECy. cw]: 

Trust receipt see supra § 6. 

61. Wehrle v. Mercantile Nat. 
Bank, 221 Mass. 585, 109 NE 367; 
Newton vy. Fay, 10 Allen (Mass.) 505. 

a creating trust relation see infra 

6) 


62. Willett v. Herrick, 258 Mass. 
585, 155 NE 589 [certiorari den 275 


Bank v. Hinkle, 65 Okl. 62, 162 P1092. 

[a] Tlustration.—Where bank 
stock is deposited as collateral se- 
curity for notes, the transaction is 
a pledge and not a trust. Wehrle v. 
Mercantile Nat. Bank, 221 Mass. 585, 
109 NE 367. 

[b] Absolute transfer and deliv- 
ery of personal property to a.third 
person with directions to sell it and 
apply the proceeds to the payment 
of certain debts creates a trust, rath- 
er than a pledge. Grandfield First 
Nat. Bank v. Hinkle, 65 Okl. 62, 162 
P 1092. 

Title to property pledged generally 
see infra §§ 57-60. 

64. Conditional payments gener- 
ally see Payment § 11. 

65. Lord v. Bigelow, 124 Mass. 
185; Ormsby v. Fortune, 16 Serg. & 
R. (Pa.) 302; Leas v. Janes, 10 Serg. 


(og dats (et) 

66. “Privilege” defined [32 
Cyc 388]. 

Gre Villere v. Shaw, 108 La. 71, 32 

68. Carroll v. Bancker, 48 Ia. 
Ann. 1078, 1089, 10 S 187. 

69. Absolute transfer as pledge 


see infra § 30. 
Sale generally see Sales [35 Cyc 


70. See infra § 58. 

71. Smith vy, Atkinson, 4 Heisk. 
(Tenn.) 625. See generally Sales 
[385 Cyc 274 et seq]. 

72. James v. Hamilton, 2 Hun 
fe 5 Thomps, & Cpiese [ath 63 Nive 

73. James v. Hamilton, supra. 

74. U. S.—wWestern Underwriting, 
etc., Co. v. Valley Bank, 237 Fed. 45, 
150 CCA 247. 

Cal.—Rohrle v. Stidger, 50 Cal. 207; 
Irwin v. McDowell, 4 Cal. Unrep. Cas. 


329, 34 P 708. 
Credit Co. v: 


see 


Conn.—Continental 
Ely, 91 Conn. 553, 100 A 434, 

Ill.—Daly v. Spiller, 222 Ill. 421, 78 
NE 782 [aff 119 Ill. A. 272]; Beidler 


Pa.—Bissell v. Steel, 67 Pa. 443; 
Diller v. Brubaker, 52 Pa. 498, 91 
AmD 177; Houser v. Kemp, 3 Pa. 208. 

Tenn.—Hurst v. Jones, 10 Lea 8. 
PPh Pactem tayo oe v. Kellogg, 14 Wis. 

Que.—Champagne vy. Jackson, 54 
Que. Super. 388. 

[a] Transfer of accounts receiva- 
ble (1) is a pledge and not a sale 
where, under the agreement, the 
transferee is allowed to retain or use 
the accounts as security only. Com- 
mercial Security Co. v. Holcombe, 
262 Fed. 657;. In re American Fibre 
Reed Co., 206 Fed. 309 [aff 210 Fed. 
893, 127 CCA 552]; Mercantile Trust 
Co. v. Kastor, 191 Ill. A. 219; Sper- 
ry v. Clarke, 76 Iowa 503, 41 NW 203. 
(2) An assignment of an unpaid in- 
stallment contract, where the assign- 
or guarantees the contract, continues 
to collect installments and to keep 
accounts thereof, and retakes the 
goods upon default, and where the 
asignee’s only output is an original 
payment of qg certain per cent of the 
face value, and the only interest he 
acquires is the right to repayment 
with interest and brokerage charges, 
is a pledge and not a sale. Barker 
Piano Co. v. Commercial Security Co., 
93 Conn, 129,°105- AY 328" > 3)» Avtrans= 
fer of notes and mortgage upon an 
agreement that they are to be col- 
lected and the proceeds applied to a 
debt of the transferor constitutes a 
pledge, and not a sale. Gardinier v. 
Kellogg, 14 Wis. 605. 

[b] Sale of movables, with no oth- 
er intention than to guarantee debt 
of the purchaser, is only a contract 
of pledge. Champagne v. Jackson, 
54 Que. Super. 388. 

[ec] Bill of sale without delivery 
of possession may be operative by 
way of security if so intended. Up- 
ham v. Richey, 163 Ill. 530, 45 NE 228 
{aff 61 Ill. A. 650]. 

75. Jewett v. Warren, 12 Mass. 
300, 7 AmD 74; Campbell v. Parker, 
22 N. Y. Super. 322; Henry v. Davis, 


ee ae a ee ee ae ee ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 11-12] . 


there is no agreement to receive the property in satis- 
faction of the debt,7® or where the transfer of the 
property is collateral to the execution of a note7? or 


the payment of a draft.78 
Sale and not pledge. 


surplus.®° 


[§ 12] b. Conditional Sale.’4 


s5 Zehns. Ch. (N. Y.) 40 [aff 2 Cow. 


76. Harris v. Lombard, 60 Miss. 
29; Stone v. Miller, 16 Pa. 450; Hous- 
er v. Kemp, 3 Pa. 208. 

77. Golden vy. Fischer, 27 Cal. A. 
271, 149 P 797; Campbell v. Parker, 
PING mig Super. 322. 

78. Bissell v. Steel, 67 Pa. 443. 

[a] Delivery by consignor of 
drafts on consignee, accompanied by 
bills of lading unindorsed, to a third 
person in return for advances is a 
pledge and not a sale. Bissell v. 
Steel, 67 Pa. 443. 

79. U. S—In re Livingston, 205 
Fed. 364, 125 CCA 582; Joline v. Met- 
ropolitan Securities Co., 164 Fed. 144 
ie 173 Fed. 269 (certiorari den 215 

S. 603, 30 SCt 405, 54 L. ed. 345)]. 

5 eh Or les Vv. Sebern, 16 Iowa 
234, 85 AmD 513. 
1c .—Pomez vy. Camors, 36 La. Ann. 

Md.—Dungan vy. New Jersey Mut. 
Ben. L. Ins. Co., 38 Md. 242. 

Miss.—Trenholm v. Miles, 102 


eee 835, 59 S 930, AnnCasl1915A 
Pa.—Lauman’s App., 68 Pa, 88; 
Spering’s App., 60 Pa. 199. 


{a], Surplus to third persons— 
An agreement, by which A transfers 
to B movable property on condition 
that B sell it, pay himself what A 
owes him, and distribute the residue 
to C and D, is not a sale, but rather 
a trust or bailment; and the proper- 
ty is liable to seizure on fieri facias 
by HE, a judgment creditor of A. 
Bourg v. Lopez, 36 La. Ann. 439. 

80. Foster v. Magill, 119 Ill. 75, 8 


NE 771; Rollins v. Watson, 8 La. 
Ann. 435; Trenholm v. Miles, 102 
Miss. 835, 59 S _ 980, AnnCas1915A 
1079; Harris v. Lombard, 60 Miss. 
29; Jensen v. Bowles, 8 S. D. 570, 67 
NW 627. 

[a] Where legal title is trans- 


ferred to creditor in trust to sell 
goods for the benefit of the debtor, 
the transaction is a sale and not a 
pledge. Jensen v.' Bowles, 8.S. D. 
570, 67 NW 627. 

[b] As to intervener.—Where an 
intervener, as agent of a creditor, 
receives property from the debtor, to 
sell, any surplus over the amount 
of the debt to be paid to the debtor, 
or if not sufficient, the deficit to be 
made up by the debtor, the interven- 
er cannot be regarded as either a 


purchaser or a pledgee. Rollins v. 
Watson, 8 La. Ann. 435 
81. lIowa.—Reeves v. Sebern, 16 


Iowa 234, 85 AmD 513. 
Mass.—Com. v. Reading Sav. Bank, 
187 Mass, 431, 


But if personal property is 
delivered by a debtor to his ereditor in payment of 
the debt, the transaction is not a pledge, but has the 
effect of a sale;*® and the same is true if goods are 
delivered by the debtor to the creditor to be sold, and 
the proceeds applied on the debt with a return of the 
A transaction which on its face consti- 
tutes a sale will not be converted into a pledge by a 
mere agreement to repurchase or resell®+ or redeem.*? 
And even though the transaction is in the form of a 
pledge, it may be converted into a sale by a subse- 
quent agreement that the pledgee shall take the prop- 
erty in extinguishment of the debt.8? 

The important dis- 
tinction between a “pledge” and a “conditional sale” 
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is that in a contract of pledge the legal title remains 
in the pledgor, while in a 
strict sense of the term, title passes to the vendee, 


“conditional sale,” in the 


subject to be divested as by a reservation to the 


Miss.—Trenholm v. Miles, 102 
tae 835, 59 S 9380, AnnCasi915A 
N. Y.—Woodworth v. Morris, 56 


Barb. 97. 
Penta Tee: v. Munson, 4 CanCrCas 
[a]. Where sale is for full value, it 
is not transformed into a pledge by 
an agreement for a resale. Com. v. 
Reading Sav. Bank, 137 Mass. 431. 
[b] Where goods are sold for cer- 
tain sum, with an agreement that if, 
on a sale by the vendee, they should 
bring more than such sum, the ex- 
cess should be credited to the ven- 
dor, such agreement does not affect 
the character of the sale, or change 
it into a pledge or mortgage. Reeves 
v. Sebern, 16 Iowa 234, 85 AmD 513. 
[ec] Sale under agreement for re- 
purchase at an increased price with- 
in a limited time is not a pledge. 


pee v. Munson, (Ont.) 4 CanCrCas 
82. Lauman’s App., 68 Pa. 88. 
[a] Where debt is satisfied, the 


transaction is a sale, even though it 
is agreed that the debtor may _ re- 


deem within a certain time. Lau- 
man’s App., 68 Pa. 88. 
83. Spering’s App., 60 Pa. 199. 


84. Conditional sale generally see 
Sales [35 Cyc 651 et seq]. 

Conditional sales and chattel mort- 
see Chattel 


v. Manhein, 114 
Pomez v. Camors, 


gages distinguished 
Mortgages §§ 14-21. 

85. La.—kKessler 
La. 619, 38 S 473; 
86 La. Ann. 464. 

Mo.—Smith v. Becker, 192 Mo. A. 
597, 604, 184 SW 943 [cit Cyc]. 
how Y.—McLean v. Walker, 10 Johns. 
‘ DCO eck ak v. Williams, 3 N. 

Tex.—Luckett v. Townsend, 3 Tex. 
119, 49 AmD 723; Spencer v. Jones, 
(Civ. A.) 47 SW 29 [rev on other 
grounds 92 Tex. 516, 50 SW 118, 71 
AmSR 870]. 

[a] Conditional sale and not 
pledge.—Where a lender of money 
surrenders the collaterals, which he 
held as security, and the borrower 
pledges them to a bank to procure a 
new loan to take up the former one, 
the former lender indorsing the note 
for the new loan, and at the maturity 
of the note the bank forecloses, and 
the indorser purchases the collaterals 
and pays the balance due on the note, 
a subsequent agreement to. resell 
the collaterals to the maker of the 
note, on his payment within a given 
time of the total amount the indorser 
had paid out, is a conditional sale, 
and not a pledge; so that the maker 


vendor, of a right to repurchase the property at a 
fixed price and specified time;*® and a transaction in 
form a conditional sale will be construed as a pledge 
where it appears that it was intended as a security 
only;8® and this rule applies, although the object in 
adopting the form of a conditional sale was to avoid 
the usury laws.87 
by which property is transferred by a debtor to his 
creditor asa security for his debt, with a provision 
that, if the debt is not paid at maturity, the creditor 
shall become the owner of the property, is enforced 
as a conditional sale;88 but in other jurisdictions it 
is treated as a pledge,®® and the provision that, upon 
the debtor’s default, the title shall become absolute 
in the pledgee is held void.®° 


In some jurisdictions a contract 


of a note has no right to redeem aft- 
er the expiration of the time fixed. 
Cantwell v. Johnson, 236 Mo. 575, 139 
SW 365. 

Title to pledged PERSE, general- 
ly see infra §§ 57-60 

Title under conditional sale gen- 
erally see Sales [35 Cyc 667 et seq]. 

86. Baker v. Arnot, 67 ey, Y. 448 
[aff 2 Hun 682, 5 Thomps. (ALOR fas 


Low v. Colby, 137 Wash. 476, 243 
18, 247 PB 475. 

[a] Pledge and not conditional 
sale—An escrow agreement evi- 


dences an absolute sale and pledge 
of property for payment of the pur- 
chase-money note, rather than a con- 
ditional sale, where it acknowledges 
receipt of a given amount of cash as 
part payment for the property, there 
is no forfeiture clause, and the prop- 
erty, with a note for a given amount 
in payment therefor, is deposited in 
escrow, the escrow holder to deliver 
an equivalent part of the property 
on part payment of the note, and, in 
case the note is not paid at maturity, 
to return to the seller so much of the 
Broperey: as is undelivered to the buy- 


Lo v. Colby, 137 Wash. 476, 
243 is 18, 247 PB 475. 
87. Baker v. Arnot, 67 N. Y. 448 


[aff 2 Hun 682, 5 Thomps. & C. 215]. 

88. Ware v. Hooper, 98 Fed. 160; 
Morgenstern vy. Davis, 14 NYS 381 
[aff 158 N. Y. 733 mem, 53 NE 1128 


mem]; Leavell v. Robinson, 2 Leigh 
(29 Va.) 161. 
89. Ala.—Williamson_ v. 


Culpep- 
per, 16 Ala. 211, 50 AmD 175. 

Cal.— Smith v. 49 & 56 Quartz Min. 
Co., 14 Cal. 242. 

Miss.—Eckert v. 
150, 74 S 818. 

Mo.—Smith v. Becker, 192 Mo. A. 
597, 184 SW 9438. 

Tex.—Luckett v. Townsend, 3 Tex. 
119, 49 AmD 723. 

[al Deposit of notes with the in- 
tention that they are to be a pledge, 
and with the understanding that, if 
the debt is not paid within a certain 
time, the creditor is to become the 
absolute owner, constitutes a pledge 
or “forfeit.” Eckert v. Searcy, 114 
Miss. 150, 74 S 818. 

{[b] Pledge and not conditional 
sale usually presumed from existence 
of any of the following facts: First, 
vendor continues bound for the debt; 
second, the security is much greater 
than the debt; third, the transaction 
commences by borrowing money, 
and the conclusion is strengthened 
where all these facts concur. Wil- 
liamson v. Culpepper, 16 Ala. 211, 50 
AmD 175. 

90. See infra § 218. 


Searcy, 114 Miss. 
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[§ 13] A. Elements of Pledge in General. 
necessary elements of a pledge are: 
(2) A debt or obligation.°? 


and a pledgee.?+ 
contract of pledge.®* 


necessary : 


some one for him.°4 


the parties agree upon.°® 


[§ 14] B. What Law Governs. In accordance with 
the general rules®® the validity of a contract of pledge 
and the rights of the parties thereunder are deter- 


And in order to constitute a 
contract one of pledge the following elements are 
(1) The possession of the pledged prop- 
erty must pass from the pledgor to the pledgee or to 
(2) The legal title to the 
pledged property must remain in the pledgor.®® 
The pledgee must have a lien on the property for the 
payment of a debt or performance of an obligation 
due him by the pledgor or some other person.°® 
There must be a right of redemption in the pledgor.®? 
It may be made upon such terms and conditions as 
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The 
(1) A pledgor 
(3) A 


(3) 


(4) 


[$§ 13-16 


II. REQUISITES AND VALIDITY 


the contract is made and is to be performed,! espe- 
cially where the contract expressly so provides.” 
Where, however, 
cumstances that it is the intention of the parties that 
the contract, although made in one state, shall be per- 
formed in another state, where the pledged property 
is situated, the law of the latter state will govern,* 
even though the principal contract to which the 
pledge is collateral is to be performed in another state 
and is governed by the laws of that state.* 

[§ 15] C. Right To Pledge—l. In General. 
right to pledge or pawn goods as security for the pay- 
ment of a debt is based upon the common law and 
exists independently of statute,> although in some 


it is evident from the facts and eir- 


The. 


jurisdictions the right is expressly given by statute.°® 


mined, as a general rule, by the law of the state where 


91. Umsted Auto Co. v. Henderson 
Auto Co., 137 Ark. 40, 207 SW 4387. 

92. Umsted Auto Co. v. Hender- 
son Auto Co., supra. 

Debts and liabilities that may be 
secured see infra §§ 22, 23, 

93. See infra § 24. 


94. See infra § 35. 

95. U. S.—McDonnell v. China 
Bank, 33 F. (2d) 816;~In re Cross, 
244 Fed. 844. 


Ala.—Rice v. Garnett, 17 Ala. A. 
239, 84 S 557. 

' Cal.—Brewster v. Hartley, 37 Cal. 
415,°99 AmD) 237. 

Miss.—Trenholm v. Miles, 102 Miss. 
835, 59 S 930, 931, AnnCas1915A 1079 
[quot Cyc]. 

Mont.— Brunswick-Balke-Collender 
Co. v. | Miggins, 54 Mont. -12;° 165 P 
1109, 1111 [quot Cye]. 

N. Y.—Fairbanks v. Sargent, 117 
N. Y. 320, 22 NE 1039, 6 LRA 475; 
Haskins v. Patterson, 1 Edm. Sel. 
Cas. 120. 

Okl.—Mayo v. Thede, 73 Okl. 181, 
175 P3438, 349 fcit Cyc]. 

Pa.—Thompson v. Hazelwood Sav., 
ete., Co., 284 Pa. 452, 457, 88 A 284 
fquoturCyc], = 

Title to property pledged generally 
see apie Suc Os 

. S.—In re Cross, 244 Fed. 

844; ” Widelity Inis.; ete: Co. v. Roa- 
noke Iron Co., 81 Fed. 439. 

17 Ala. A. 


Ala.—Rice v. Garnett, 
239, 84 S 557. 
Brunswick-Balke-Collender 
Cow Vv. Bigeins,-b4. Monts) 11, 16o7eP. 
bts TLE [quot Cye]; 
Y.—Haskins v. 
Baw. Sel. Cas. 120. 
Okl.—Mayo v. Thede, 
175 P 348, 349 [cit Cyc]. 
Pa.—Thompson v. Hazelwood Sav., 


Patterson, 1 
Loe OKI S 1s 


etc., Co., 234 Pa. 452, 457, 838 A 284 
[quot Cyc]. 

Tenn.—J ohnson Vv. Smith, 11 
Humphr. 396. 

Wash.—Union Mach., etc., Co. v. 


McCush, 104 Wash. 62, 175 P 559. 

Nature and extent of lien general- 
ly see infra § 61. 

Pledgee as having insurable inter- 
est in property see Fire Insurance 
§ 5. 
97. Grandfield First Nat. Bank vy. 
Hinkle, 65 Okl. 62, 162 P 1092. 

Right of redemption generally see 
infra §§ 190-192. 

98. Hyatt v. Argenti, 3 Cal. 151, 
159; Gaty v. Holliday, 8 Mo. A. 118, 

“Collateral security may be held in 
as many various ways and subject to 
as many different conditions, as there 
is variety in the objects and charac- 
ter of contracts.” Hyatt v. Argenti, 


supra 
59. See Conflict of Laws §§ 26-40. 


1. U. S.—Dale v. Pattison, 234 U. 
S.399, 34 SCt 785, 58 I ed. 1370, 52 
LRANS 754; Taney v. Penn Nat. 
Bank, 232 U. S. 174, 34 SCt 288, 58 L. 
ed. 558 [aff 187 Fed. 689, 109 CCA 
437]; Hiscock v. Varick Bank, 206 
U. S. 28, 27 SCt 681, 51 L. ed. 945 [aff 
134 Fed. 101]; In re Thompson, 276 
Fed. 313 [mod on other grounds 284 
Fed. 65]; Mississippi Valley ‘rust 
Co. v. Railway Steel Spring Co., 258 
Fed. 346, 169 CCA 362; In re Rich- 
heimer, 921 Fed. 16, 186 CCA 542 [cer- 
tiorari den sub nom. Arbuthnot v. 
Central Trust Co., 238 U. S. 624 mem, 
35 SCt 662 mem, 59 L. ed. 1494 mem]; 
Baxter v. Bevill, 212 Fed. 340 [app 
den 219 Fed. 309]; In re Pittsburgh 
Industrial Iron Works, 179 Fed. 151 
[mod sub nom. Guarantee Title, etc., 
Co. v. Huntington First Nat. Bank, 
185 Fed. 373, 107 CCA 429 (aff 193 
Fed. 52, 113 CCA 382)]. 

Mich.—Clark v. Chapman, 215 
Mich. 518, 184 NW 497. 

Miss.—Murdock v. Columbus Ins., 
etc.,. Co., 59 Miss. 152. 

Mo.—Tennent v. Union Cent. L. 
Ins. Co., 133 Mo. A. 345, 112 SW 754. 

N. J.—Dougherty Co. v. Krimke, 
144 A 617. 

[a] Zlustration.—Where a _ loan 
from a foreign insurance company 
was negotiated at its home office in 
Ohio, the note containing the contract 
of pledge was dated at Ohio and 
made payable there, but was signed 
in Missouri, and the acceptance by 
the company completing the bargain 
was made at its home office, the con- 
tract was an Ohio contract, and the 
rights of the parties must be deter- 
mined by the laws of that state. 
Tennent v. Union Cent. L. Ins. °Co., 
133 Mo. A. 345, 112 SW 754. 

[b] Where real estate mortgage is 
pledged.—A real estate mortgage, as 
a direct contract between the original 
parties, is governed by the laws of 
the jurisdiction in which the land is 
located (see Mortgages § 333); but its 
assignment and delivery, with the 
note it secures, in bailment as a 
pledge of personal property, is a new 
and independent contract between 
other parties, to be governed by the 
law wherever it is made. Clark v. 
Chapman, 215 Mich. 518, 184 NW 497. 

2. Le Sueur v. Manufacturers’ 
Finance Co., 285 Fed. 490 [certiorari 
den 261 U. S. 621 mem, 43 SCt 432 
mem, 67 L. ed. 831 mem]. 

[a] Thus, where a contract pro- 
viding for the making of loans on 
assigned accounts as security stated 
that it was entered into at Baltimore, 
Md., and was to be construed and 
‘interpreted in accordance with the 
laws and decisions of Maryland, in 


[§ 16] 2. As Dependent on Title or Interest of 
Pledgor’—a. In General. 
interest that he owns in property ;* but cannot pledge 


A debtor may pledge any 


which the lender had its principal 
place of business, it was a Mary- 
land contract, and to be construed ac- 
cording to the laws of that state, al- 
though prepared and signed by the 
borrower at Nashville, Tenn., and 
forwarded to Baltimore, where it was 
executed by the lender, and a copy 
sent therefrom to the borrower. Le 
Sueur v. Manufacturers’ Finance Co., 
285 Fed. 490 [certiorari den 261 U. 
S. 621 mem, 43 SCt 432 mem, 67 L. 
ed. 831 mem]. 

8. Morris v. East Side R. Co., 104 
Fed. 409, 43 CCA 605; Costikyan Ve 


Sloan, 33 App. (D. Cc.) 420; Culver 
v. Benedict, 13 Gray (Mass.) 7; 
Swedish-American Nat. Bank v. 


Gardner First Nat. Bank, 89 Minn. 
98, 94 NW 218, 99 AmSR 549. See 
Standard Bank of Canada v. Lowman, 
1 F. (2d) 935 (holding that, where 
the holder of the security title, un- 
der the Bank Act of Canada, consent- 
ed to the removal of the ‘property to 
the state of Washington, the prop- 
erty was thereby submitted to the 
law of the latter state). 

{a] Illustration.—Where a broker 
in New York, to whom negotiable se- 
curities have been intrusted by their 
owner for the purpose of raising 
money thereon for him, delivers them 
in Massachusetts, pursuant to an 
agreement made in New York, as se- 
curity for a preéxisting debt of his 
own, the transfer must be dealt with 
as a Massachusetts contract, and, 
the broker’s creditor, if he takes the 
securities in good faith, cannot be 
compelled to give them up to the 
owner, although by the laws of New 
York a transfer so made is subject 
to the rights of the real owner. Cul- 
ver v. Benedict, 13 Gray (Mass.) 7. 

4 Swedish-American Nat. Bank v. 
Gardner First Nat. Bank, 89 Minn. 98, 
94 NW 218, 99 AmSR 549. : 
eye Cochran v. Ripy, 13 Bush (Ky.) 

6. See statutory provisions. 

7. Cross references: 

Power’ of corporation to pledge cor- 
porate bonds see Corporations §§ 
2595-2597. 

Ge or interest pledged see in- 
ra 

ae te pr operty pledged see infra §§ 


8. U. S.—The John W. Cannon, 24 


Fed. 392. 
Conn.—Robertson v. Wilcox, 36 
Conn. 426. 
coe Suce., 145 thai2722) 820 
emia EPA v. Hayes, 15 Gray 
Oh.—Good v. Mayer, 22 OhNPNS 


3538, 357 [quot Cyc]. 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 16-17] 


any further right or interest than he himself has.® 
Therefore, as a general rule, a pledge may be made 
only by one who is the owner of the property or in- 
terest pledged,’® or by one who, although he has no 
interest in the property, has authority and consent 
from the owner to use it for the purposes of a 
pledge.t! In the absence of authority and consent by 
the owner, or of subsequent approval or ratification 
by him,1? a pledge by one who has no interest in the 
property is void as against the real owner,!® and the 
owner may follow and reclaim the property no matter 
in whose possession it may be found.**# 
possession of goods is merely prima facie evidence of 
title,?® it has been held that mere possession of prop- 
erty, with the consent of the owner, and apparent ti- 
tle, is insufficient to authorize the possessor to pledge 


Or.—Dean v. Lawham, 7 Or. 422. 
Tenn.—Cornick v. Richards, 3 


Lea 1. 

fa] Rule applied.—W here the 
owner of standing timber sells it, 
contracting to cut and deliver it at 
vendee’s mill, and the vendor pledges 
it to his woodcutters to secure their 
wages, the pledgees can hold pos- 
session against the vendee. Dean v. 
Lawham, 7 Or. 422. 

{b] ‘fhe right to sell absolutely 
certainly carries with it the right to 

. . pledge, or assign as a security 
fora TaebE. as the greater includes the 
»  “Cornick v. Richards, 3 Lea 
(Tenn.) i Sys 

9. $.—The John W. Cannon, 24 
Fed. 395. 

Ala.—Capital Nat. Bank v. Mont- 
gomery Fourth Nat. Bank, 211 Ala. 
627, 101 S 424. 

Colo.—Ruedy v. Alamosa Nat. 
Bank, 77 Colo. 112, 235 P 350; Falke 
v. Fassett, 4 Colo. A. 171, 34 P 1005. 
hice Coe v. Wilson, 211 Ill. A. 

VAIN v. Hale, 8 Gray 

N. Y.—Fairbanks v. Sargent, 117 
N. Y. 320, 22 NE 1039, 6 LRA 475. 

Wis.—Decker v. Milwaukee Cold 
Storage Co., 173 Wis. 87, 180, NW 256, 
259, 14 ALR 416 [cit Cyc]. 

Eng.—Belsize Motor Supply Co. v. 
€ox, [1914] 1 K. B. 244. 
op Beam eg Vv. Lueck; 117 OntwR 

See dis. op. in O’Grady v. Lecomte, 
29 Man. 1. 

{a] Illustrations.—(1) The owner 
of a claim, who has made an equita- 
ble assignment of a portion of the 
proceeds thereof, can pledge only 
what he has, and cannot encumber 
the interest of the equitable assignee. 
Fairbanks v. Sargent, 117 N. Y. 320, 
22 NE 1039, 6 LRA 475. (2) A party 
procuring a loan from a bank on his 
note cannot pledge, as security there- 
for, a mortgage note belonging to an- 
other. Ruedy v. Alamosa Nat. Bank, 
%7 Colo. 112, 235 P 350. «(3) Where a 
railroad company, as authorized by 
act of congress, appointed an agent 
to enter upon public domain, and 
take railroad ties necessary for the 
railroad, and the agent was to re- 
ceive for his services a certain price 
for each accepted tie, the agent had 
no interest in the ties which could be 
the subject of a pledge, as the title 
to the ties passed directly from the 
United States to the railroad com- 
pany. Falke v. Fassett, 4 Colo. A. 
171, 34 PB 1005. 

{[b] Property left with manufac- 
turer to be manufactured into other 
articles cannot be pledged by _ the 
manufacturer. Stewart v. Wilson, 
210) Ti. A. 523. 

Property that woo be pedeed gen- 
erally see infra §§ 18-22 

10.. McLean v. Mooser, 5ONCale ZA. 
345, 210 P 827; Ocejo v. International 
Bank Corp., 37 Philippine 631; Arenas 
v. Raymundo, 19 Philippine 46. And 
see cases supra notes 8, 9. 

[a] Indispensable requisite.— 
Ownership of the property at the 
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ized Pledge.?1 
Since mere 


time of the pledge “constitutes an 
indispensable requisite for the crea- 
tion of a pledge.’ Ocejo v. Inter- 
national Bank Corp., 37 Philippine 
631, 640. 

Power of particular persons to 
pledge see cross references supra. 


p 895. 
11. Cal.—McLean  v. 59 
Cal. A. 345, 210 P 827. 
Iowa.—Tomblin v. Callen, 
229, 28 NW 578. 
Mich.—Just v. State Sav. Bank, 


132 Mich. 600, 94 NW 200. 


Mooser, 


69 Iowa 


NFS Mer pin) v. Hampton, 16 Nev. 
N. ¥.—Wood v. Simpson, 149 App. 
Div. 471, 133 NYS 1069; Moore v. 


ae 142 App. Div. 741, 127 NYS 

{a] In Louisiana, under Civ. Code 
art 3145, a person may pledge the 
property of another with the express 
or tacit consent of the owner. The 
John W. Cannon, 24 Fed. 392. 


12. See infra § 17. 
1S. Cal.—McLean v. Mooser, 59 
Cal., A. 345, 210 P.827. 


Ill.—Cox v. McGuire, 26 Ill. A. 315. 

Mass.—Pelosi v. Bugbee, 217 Mass. 
579, 105 NE 222. 

N. H.—Page Belting Co. v. Prince, 
TUN elie 309% 9 vA. 296. 

NEY: —-Maynard v. Anderson, 54 N. 
Y. 641 mem; Schwab v. Oatman, 129 
App. Div. 274, 113 NYS 910 [aff 56 
Misc. 393, 106 NYS 741, and rev on 
other grounds 198 N. Y. 545 mem, ae 
NE 1101 mem]; Duell v. Cudlipp, 1 
Balt.” 21.66% Kauffman v. Klang, 16 
Misc. 379, 38 NYS 56. 

Philippine.—Arenas v. Raymundo, 
19 Philippine 46; Mead v. Smith, 18 
Philippine 320. 

Wash.—Rumpf v. Barto, 10 Wash. 
382, 38 P 1129. 

[al Rule applied.—Rescission of 
an original exchange of certain stock 
for municipal bonds, for fraud, in- 
validates a later pledge of the stock 
by the party to whom it was deliv- 
ered in the exchange. Page Belting 
Co--v. Prince, 77- No H.'309, 91 AW 967. 

{b] Cannot constitute guaranty.— 
He who is not the owner of property 
pledged to guarantee the fulfillment 
of a principal obligation cannot le- 
gally constitute such a guaranty as 
may validly bind the property in 
favor of his creditor, inasmuch as 
the creation of a pledge amounts to 
an actual transfer of ownership, on 
the part of the pledgor, of the proper- 
ty pledged, or of the rights concerned 
in the guaranty. Arenas v. Raymun- 
do, 19 Philippine 46. 

Ratification of unauthorized pledge 
see infra § 17. 

14. Farwell v. Importers’, etc., 
Nat. 2 bank 900 SIN am Ye 948375 e216: 
NYWklyDig 20; Leitch v. Sanford 
Motor Truck Co., 279 Pa. 160, 123 A 
658 


[a] Unlawful pledge of note left 
in trust.—If a note left in trust to 
sell is pledged as collateral for a 
loan, the owner can recover the sur- 
plus after its sale on duly notifying 
the board of his ownership before 
any disposition of the proceeds of the 
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the property,'® unless such apparent ownership is 
permitted by the real owner with fraudulent intent.** 
Where authority is given to pledge another’s prop- 
erty for a specific debt, the fact that it is also pledged 
for other debts does not affect the validity of the 
pledge for the authorized debt.+® 

Property subject to a lien may be pledged to an- 
other,1® but in such a ease the pledgee takes the 
pledge subject to the prior lien.?° 

[§ 17] b. Approval or Ratification of Unauthor- 
A pledge of property, without the 
owner’s authority and consent, may become valid and 
binding when the owner, with full knowledge of the 
unauthorized pledge, approves it, where it was made 
by a third person,?? or ratifies it, where it was made 
by his agent on his behalf or for his benefit.?* 


sale. Farwell v. Importers’, 
Nat? “Bank, peo OmyiNe You 45355 
NYWklyDig 20. 

15. See Property [32 Cyc 677]. 

16. In re Tracy, 191 Fed. 810, 112 
CCA 324 [rev 185 Fed. 844]; Nicker- 
son v. Darrow, 5 Allen (Mass.) 419; 
Sweeney v. Provident Loan Soc., 65 
Mise. 580, 120 NYS 967. 


etd.» 
16 


17. Nickerson v. Darrow, 5 Allen 
oes.) 419. 


Springfield Co. v. Ely, 44 Fla. 
oL9 3205S 892: 

19. Haynes vy. Their 
(La.) 5 S 68. 

20. Haynes v. Their Creditors, su- 
pra. And see generally infra § 62 

21. Ratification of unauthorized 
acts generally see Agency §§ 77-146. 

22. Smith v. Mott, 76 Cal. 171, 18 
P 260; Treadwell v. Davis, 34 Cal. 
601, 94 AmD 770; Coquard v. Union 
Depot Co., 10 Mo. A. 261; Curtis v. 
Leavitt, 15 N. Y. 9; Moore v. Rode- 
yee 142 App. Div. 741, 127 NYS 

{a] TIllustrations—(1) Where a 
wife pledges property of her husband 
to secure a loan to herself, and the 
husband on learning of the matter 
promises to pay the debt if the pled- 
gee will wait, which the latter agrees 
to do and does, these acts constitute 
an agreement, binding on the hus- 
band, that the property shall remain 
in pledge for the wife’s debt. Smith 
Vii Mott,.0%6 iCal, 741, USs P2604 G2) 
Where a wife pledges her trunk to 
pay the railroad fare of a child trav- 
eling with her, and on arriving at a 
transfer point the husband tells the 
conductor that he is not prepared 
with the money, but that, if they 
will send the trunk on to its destina- 
tion C. O. D., he will ‘settle,’ a valid 
pledge is created. Coquard v. Union 


Creditors, 


Depot Co., 10 Mo. A. 261. 
23. %Ill.—Cox v. McGuire, 26 Ill. 
A. 315. 


Ky.—Louisville Sav. Bank v. Ken- 
tucky Grand Lodge, 5 KyL 328. 

Mass.—Nickerson v. Darrow, 5 Al- 
len 419. 

N. Y.—Maltz v. Westchester Coun- 
ty Brewing Co., 140 NYS 521 [rev on 
other grounds 161 App. Div. 9338, 146 
NYS 52]. 

W. Va.—Schwartz v. Clark, 86 W. 
Va. 244, 103 SE 47. 

[a] Subsequent authority to sell 
goods given by the owner without 
knowledge of the pledge, to an agent 
who has pledged them without au- 
thority, will not make the title of 
the pledgee valid. Nickerson v. Dar- 
row, 5 Allen (Mass.) 419. 


[b] Acts not constituting ratifi- 
eager pee v. McGuire, 26 Ill. A. 
[el In case of very slight depar- 


ture from authority given to pledge 
property loaned for use as security, 
acquiescence therein by the lender 
after knowledge of such departure 
amounts to a ratification. Schwartz 
v. Clark, 86 W. Va. 244, 103 SE 47. 

Ratification of unauthorized acts 
eid generally see Agency §§ 77~ 
146. 
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[§ 18] D. Property That May 
Pledge24—1. In General. 


secured, is Immaterial.?° 


[§ 19] 2. Property Not in Existence. 
ery of possession is an essential element of a pledge,*° 
as a general rule property which is not in existence 
at the time cannot be the subject of a pledge.*+ 
an agreement as to such property will be construed 


as a contract for a pledge,?? or 


24. Cross references: 

Property exempt from execution as 
subject of pledge see Exemptions § 
185 


Property of corporation which may 
pledged see Corporations §§ 
ON: 


Property or interest pledged see in- 

fra § 56. 

25. Clark yv. Chapman, 215 Mich. 
518, 184 NW 497; Pacific Commercial 
Co. v. National Bank, 49 Philippine 
236; Mowry v. Wood, 12 Wis. 413. 

[a] School land certificates, and 
the interest in lands by virtue of 
them, are not personal property, and 
hence are not proper subjects for a 
pledge. Mowry v. Wood, 12 Wis. 413 
{overr Ainsworth vy. Bowen, 9 Wis. 
348]. 

26. Ida.—Mechanics, etc., Nat. 
Bank v. Pingree, 40 Ida. 118, 232 P 
bo) Let Cyel. 

La.—Woodward v. American Expo- 
sition R. Co., 39 La. Ann. 566, 2 S 413. 

N. J.—Morris Canal, ete, Co. v. 
Fisher, 9 N. J. Eq. 686, 64 AmD 423. 

N. Y.—Markham vy. Jaudon, 41 N. Y. 
235; Campbell v. Parker, 22 N. Y. 
Super, 322. 

Oh.—Frost v. Shaw, 3 Oh. St. 270. 

“Goods and chattels” defined see 


Goods § 6. 
27. See infra § 19. 
28. Chattanooga Nat. Bank  v. 


Rome Iron Co., 102 Fed. 755; John- 
son v. Smith, i1 Humphr. (Tenn.) 396, 


[a] Money may be subject of 
pledge. Anderson v. Pacific Bank, 112 
Cal. 598, 44 P 1063, 53 AmSR 228, 32 
LRA 479: Cater v. Merrell, 14 ‘La. 
Ann, 375; Markham v. Jaudon, 41 N 
Ne 286 [rev 49 Barb. 462, 3 AbbPrNS 
86]. 

{b] Equity in property is incapa- 


ble of such delivery as to create a le- 
gal pledge. Chattanooga Nat. Bank 
v. Rome Iron Co., 102 Fed. 755. 
Delivery as element of pledge gen- 
erally see infra §§ 35-50. 
29. Jewett v. Warren, 12 Mass. 
300, 7 AmD 74. 


30. See infra § 35. 

31. Ill.—Corbett v. Underwood, 83 
Ill. 324, 25 AmR 392. 

Ind.—Clendenin_ v. Frazer, Smith 


348. 
La.—In re Pleasant Hill Lumber 
Co., 126 La. 748, 52 S 1010. 

Mass.—Macomber vy. Parker, 14 
Pick. 497. 

N. J.—Smithurst v. Edmunds, 14 
N. J. Eq. 408. 

[a] Property to be acquired in fu- 
turo cannot, at common law, be the 
subject of a valid pledge. Smithurst 
v. Edmunds, 14 N. J. Eq. 408. 

[b] Contract for future delivery. 
—Where a contract is made by a com- 
mission merchant to purchase for a 
customer grain to be delivered at a 
future time, which is ‘in the mer- 
chant’s name, and agreeing to keep 
the margin good up to the time of 
delivery, the relation of pledgor and 
pledgee is not created. Corbett v. Un- 
derwood, 83 Ill. 324, 25 AmR 392. 

32. Bogard v. Tyler, 55 SW 709, 
21 Kyl 1452; Smith y. Craig, 211 N. 
Y. 456, 105 NE 798, AnnCasi915B 937. 

33. See infra § 29. 


Personal property only 
can be made the subject of a pledge;?° and, as a gen- 
eral rule, a pledge may be made of any goods, chat- 
tels, or thing of a personal nature,?° provided it is 
in existence,?" and is capable of delivery.?® 

Value of Property, as being more than the debt 


PLEDGES 


Be Subject of 


persons.?° 


[§ 20] 3. Chose in Action.?7 
by statute,?® a pledge may be made of a chose in ac- 
tion,®® such as an accepted bill of exchange;*® a 
promissory note;*? a bond ;*? 
of corporate stock;*#* a patent right;+> an insurance 
policy ;*° a benefit certificate in a benevolent associa- 


Since deliv- 


But 


as an equitable 


34. Ala.—Nobles v. Christian, etc., 
Grocery Co., 113 Ala. 220, 20 S 961. 

Ky.—Bogard v. Tyler, 55 SW 709, 
21 KyL 1452. 

Mass.—Macomber v. Parker, 14 
Piek, 497; 505. 

N. Y.—Smith v. Craigie lian. ave 


456, 105 NE 798, AnnCas1915B 937. 
Pa.—Hetzel v. Sawyer, 10 Pa. Dist. 


OF 

“It is true that where the property 
is to be thereafter acquired, it is not 
strictly and technically a pledge; 
it is rather an hypothecation; but 
when the title is acquired in futuro, 
the right of the pledgee attaches im- 


mediately upon it.” Macomber v. 
Parker, supra. 
[a] Illustration.—Under an agree- 


ment that the lessees of a brickyard 
shall retain the bricks to be made, as 
security for their advances to the 
brickmaker, the bricks become 
pledged as fast as they are manufac- 
tured. Macomber vy, Parker, 14 Pick. 
(Mass.) 497. 

Pledge of after-acquired corporate 
Pia pele see Corporations §§ 2490, 
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35. Nobles v. Christian, etc., Gro- 
eery Co., 113 Ala: 220, 20 S961. 

Contracts and conveyances as to 
timber generally see Logs and Log- 
ging §§ 17-95. 

36. In re Pleasant Hill Lumber 
Co., 126 La. 743, 52 S 1010; Manufac- 
turers’ Commercial Co. v. Rochester 
R. Co., 142 App. Div. 249, 126 NYS 
1051 [aff 206 N. Y. 664 mem, 99 NE 
1110 mem]. 

87. Chose in action as property 
generally see Property [32 Cyc 669]. 

38. See statutory provisions. 

Pledge of pension certificate as 
void by act of congress see Pensions 
§ 34. 

39. U. S.—Bush v. Export Storage 
Co., 136 Fed. 918. 

Ark.—Whitney v., 24 Ark. 
22. 

Cal.—Brewster v. Hartley, 37 Cal. 
15, 99 AmD 237. 

Ga.—Garrard v. Milledgeville Bank- 
ing Co., 168 Ga. 339, 147 SE 766. 

Ill.—Rice v. Gilbert, 173 Ill. 348, 50 
ale 1087; Clow v. Yount, 93 Ill. A. 

Md.—Dickey v. Pocomoke City Nat. 
Bank, 89 Md. 280, 43 A 33. 

Mont.—Ringling v. Smith River 
Dev. ee 48 Mont. 467, 138 P 1098. 

N. Y.—Wilson v. Little, 20 NE fs 
443, 51 AmD 307 [aff 3 N. Y. Super. 
351]; Garlick v. James, 12 Johns. 146, 
7 AmD 294, 

Pa.—Electric City Motors, Ine. v. 
Ross, 92 Pa. Super. 463. 

Vt.—Samson v. . Rouse, 72 Vt. 422, 
48 A 666. 

HWng.—Vanderzee v. Willis, 3 Bro. 
Ch, 21, 29 Reprint 385. 

[a] Contract of conditional sale 
on installments, providing that the 
seller may take possession of the ar- 
ticle on default, may be pledged by 
the seller as collateral security for 
the repayment of money loaned. Col- 
burn v. Commercial Security Co., 172 
Ill, A. 510 

[b] Equitable interest in contract. 


—While one’s contract for the pur- 


Peay, 


[§§ 18-20 


pledge,*? and a lien in favor of the creditor will at- 
tach when the property comes into existence.** Thus 
it has been held that a pledge of uncut timber to be 
delivered after it is cut is valid and takes effect as 
soon as the timber is cut and delivered;** but that, 
until such delivery, there is no pledge as against third 


Unless prohibited 


a debt;*? a certificate 


chase of land, on which he has made 
payments, and under which he has 
taken possession, gives him an equi- 
table interest in the land, on which 
he may give a real estate mortgage, 
his interest in the contract may be 
the subject of pledge. Ringling v. 
Smith River Dev. Co., 48 Mont. 467, 
L338 PP sae sd 

40. Cornwell v. Baldwin’s Bank, 12 
App. Div. 227, 438 NYS 771. 


ee Cal.—Wright v. Ross, 36 Cal. 
Ga.—Hall v. Page, 4 Ga. 428, 48 
AmD 235. 


Ida.— Mechanics, ete., Nat. Bank v. 
Pingree, 40 Ida 118, 232 P 5, 8 [cit 
31 Cyc]. 


Mo.—Central Missouri Trust Co. 
v. Smith, 213 Mo. A. 106, 247 SW 241. 
Nebr.—Brown v. James, 80 Nebr. 


475, 114 NW 591. 


ee H.—Farnham vy. Fox, 62 N. H. 


N. J.—Polhemus yv. Prudential Real- 


ty Corps cla N, “J. sl ben Ole Anos 
Rogers v. Sipley, 35 N. J. L. 86. 

[a] Dishonored note may be 
pledged, and in the hands of the 


pledgee the note is good as against 
every person not having a better title; 
the pledgee can collect it in his own 
name in an action against the maker, 
but he will hold the fund collected in 
trust and be liable for it to any- pre- 
vious holder having a better title to 
we note. Farnham- v. Fox, 62 N. H. 

oO. 

Transfer of negotiable instruments 
Sopeunlly is see Bills and Notes §§ 507— 
oO . 


42. Morris Canal, ete., Co. v. Fish- 
er SOON, Shige 667, 64 AmD 423. But 
see Warburton v. ‘Trust Co. of Amer- 
ica, 169 Fed. 974 [aff 182 Fed. 769, 
105 CCA 201] (a bond, or any chose 
in action, which is transferred as col- 
lateral security, is not in the nature 
of, or subject to the incidents of, a 
pawn or pledge, but is under the do- 
minion of the creditor, to make his 
claim out of it). 

[a] Coupon -bonds, payable _ to 
bearer, being negotiable securities 
usually sold in the stock market, and 
understood by the parties to be de- 
signed for that use, are the subject 
of pledge. Morris Canal, ete; Comms 
Fisher, 9 N. J. Eq. 667, 64 "AmD 423. 

Pledge of corporate bonds see Cor- 
porations §§ 2595-2600. 

Transfer of bond generally see 
Bonds 8§§ 82-87. 

43. Barrow v. Milliken, 74 Fed. 
612, 20 CCA 559 [aff 65 Fed. 888]; 
Fairbanks V., Sargent, 1L7 —N.) YY. 8209 
22 NE 1039, 6 LRA 475: Markham vy. 
Jaudon, 41 N. Y. 235 [rev 49 Barb. 
462, 3 AbbPrNS 286]. 

44. See Corporations §§ 1101-1146. 

45. Morris Canal, etc., Co. v. Fish- 
er, 9. N. J. Eq. 667, 64 AmD 423. 

Transfer of patents generally see 
Patents §§ 366-407. 

46. DuBrutz v. Visalia Bank, 4 Cal. 
A. 201, 87 P 467, 469; Collins v. Daw- 
ley, 4 ‘Colo. 138, 34 AmR 72; Hewins 
v. Baker, 161 Mass. 320, 37 we 441; 
Wells v. Archer, 10 Serg. & R. (Pa.) 
412, 18 AmD 682. 

Assignment or transfer of insur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 20-23] 


tion ;** a mortgage, whether of real*® or of personal 


property ;*° a lease of real estate;°° 


chase real estate;°1 or any other special interest in 


property.°? 
[§ 21] 4. Personal Obligation of 


As a general rule one personal obligation of a debtor 
cannot become a pledge or collateral security for an- [§ 
other obligation of the same debtor®? 
may pledge his own mortgage bond as collateral se- 
curity for a note exeeuted by him;** and where his 


personal obligation is secured by a 


both may be treated as collateral so far as is neces- 


sary to give the creditor the benefit 
ligation.®® 

[§ 22] E. Debts and Liabilities 
cured®®’—1. In General. A pledge 


only to secure debts and obligations created at the 
time of delivery,®>? but also to secure preéxisting 


debts,°* future loans and advances, 


ance policy generally see Insurance § 
423; Fire Insurance §§ 150-157; Life 
Insurance §§ 128-153; and other in- 
surance titles. 

- Pledge of life insurance policy gen- 
erally see Life Insurance § 134 

47. Schonfield v. Turner, 75 Tex. 
324, 12 SW 626,-7 LRA 189. 

[a] Effect of by-law to contrary. 
—Where the by-laws of a fraternal 
benefit society prohibit the pledge of 
a certificate by a member, such pro- 
visions are for the benefit of the so- 
ciety, and advantage thereof can be 
taken by it alone. Coleman v. An- 
derson, (Civ. A.) 82 SW 1057 [aff 98 
Tex. 570, 86 SW 730]. 

48. Ala.—Crowson  v. Cody, 207 
Ala. 476, 93 S 420. 

Cal.—Valentine v. Donohoe- Kelly 
Banking Co., 133 Cal. 191, 65 P 381; 
Wright v. Ross, 36 Cal. 414. 

Conn.—Bridgeport First Nat. Bank 
v. National Grain Corp., 103 Conn. 657, 
131 A 404. 


Ga.—Gilliard v. Johnston, 161 Ga. 
17, 129 SE 434. 
Mass.—Paika v. Perry, 225 Mass. 


563, 114 NE 830. 

Mich.—Clark v. Chapman, 215 Mich. 
BES 184 NW 497. 

Y.—Campbell v. Parker, 22 N. 
M3 Paved 322. 

[a] Real estate mortgage, before 
foreclosure, is personal proper ty, and 
is subject to pledge by the owner. 
Clark v. Chapman, 215 Mich. 518, 184 
NW 497. 

Transfer or assignment of mort- 
gage generally see Mortgages §§ 653- 
(Ss 

49. Wright v. Ross, 36 Cal. 414. 

Assignment of chattel mortgage or 
debt generally see Chattel Mortga- 
ges §§ 413-439. 

50. Dewey v. Bowman, 8 Cal. 145. 

51. Ringling v. Smith River Dev. 
Co., 48 Mont. 467, 138 P 1098. 

52. Waldie v. Doll, 29 Cal. 555; 
Wright Steam Engine Works v. Mc- 
Adam, 113 App. Div. 872, 99 NYS 
677 [aff 190 Ne Y. 550 mem, 83 NE 


* 1135 mem]. 


53. U. S.—Jones v. Sedalia Third 
Nat. Bank, 13 F. (2d) 86. 

Conn.—In re Waddell-Entz Co., 67 
Conn. 324, 35 A 257. 

Ind.—Tyner v. Stoops, 11 Ind. 22, 
71 AmD 341. 

Ky.—Steinharter v. Covington City 
Nat. Bank, 10 KyL 359. 

Mo.—Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 

N. Y.—Atlantic F. & M. Ins. Co. vy. 
Boies, 13 N. Y. Super. 583. 

Tenn.—Dies v. Wilson County 
Bank, 129 Tenn. 89, 99,165 SW 248, 
AnnCas1915A 1090 [cit Cyc]. 

Wyo.—International Trust Co. v. 
Dion Cattle ae 3 Wyo. 803, 31 P 
408, 19 LRA 640. 

[al Reason for rule.—‘‘A debtor’s 
own personal obligation is no part 
of his personal property or assets.’ 
ra Salpae et Trust Co. v. Union Cat- 
tle Co., 3 Wyo. 803, 31 P 408, 19 LRA 
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an option to pur- 
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habilities.°° <A contract making its collateral subject 
to the payment of other indebtedness, besides the one 
for which the collateral is particularly pledged, is a 


valid agreement,°1 and the right to sell the collateral 


Principal Debtor. 


But a debtor 


hen on property, 


of the lien or ob- 


for the nonpayment of the other indebtedness is 
equally as valid.®? 

23] 2. Illegal or Invalid Debt or Obligation. 
As a general rule, the invalidity of the principal debt 
or obligation destroys the claim of the creditor on 
collaterals held for its security,®°* as where it is given 
as security for a gambling debt or obligation.®* But 
a pledge voluntarily made to secure an illegal demand 
may not be reclaimed by the pledgor without payment 


of the demand,*® and the fact that a note given for 


That May Be Se- 
may be made not 


debt.*° 
°° and contingent 


640. To same effect Dies v. Wilson 
County Bank, 129 Tenn. 89, 99, 165 SW 
248, AnnCas1915A 1090 [cit Cyc]. 

[b] MTllustrations.—(1) Where, up- 
on a loan to a corporation, a creditor 
receives its note and also ten unse- 
cured bonds issued by the corpora- 
tion for one thousand dollars each, 
which are referred to in the note as 
“collateral security,’’ such bonds do 
not constitute collateral security, be- 
cause they are only another form of 
obligation for the principal debt. In 
re Waddell-Entz Co., 67 Conn. 324, 35 
A 257. (2) Where, on a sale of chat- 
tels to a firm on six months’ credit, 
the seller subsequently takes the 
note of one of the partners, maturing 
at the same time as the expiration of 
the credit, and bearing no interest, 
such note does not constitute collat- 
eral security. Tyner vy. Stoops, 11 
Ind. 22, 71 AmD 341. (3) A promis- 
sory note, received by the holder of a 
bill as collateral security, not made 
by a third party, but by one already 
liable on the bill, cannot be treated as 
a pledge. Atlantic F. & M. Ins. Co. 
v. Boies, 13 N. Y: Super. 583. 

[c] “Personal indorsement by the 
debtor cannot be said to be collateral 
security to his already existing per- 
sonal obligation for the debt.” Mer- 
cantile Factors’ Corp. v. Warner Bros. 
Pictures, 215 App. Div. 530, 533, 214 
NYS 273. 

54. Brown v. Tindel Morris Co., 
271 Fed. 475. 

Pledge of corporate bonds for debt 
of corporation see Corporations §8§ 
2595-2597. 

55. Jones v. Sedalia Third Nat. 
Bank, 13 F. (2d) 86; Mississippi Val- 
ley Trust Co. v. Railway Steel Spring 
Co., 258 Fed. 346, 169 CCA 362; Di- 
bert v. D’Arcy, 248 Mo. 617, 154 SW 
1116. 

56. Debts and liabilities secured 
LN4 particular pledge see infra §§ 77-— 


Necessity and sufficiency of con- 
sideration for pledge see infra §§ 27, 


28. 
Wolf v. Wolf, 12 La. Ann. 529. 

58. Union Brewing Co. v. Inter- 
State Bank, etc., Co., 240 Ill. 454, 88 
NE 997 [aff 144 Ill. A. 415]; Wolf 
Vv. Wolf; 12" Ta. Ann. 529: 

Preéxisting debt as consideration 
see infra § 28. 

59. U. Si—U. S. v. Lenox, 26 F. 
Cas. No. 15,592, 2 Paine 180. 

igs —Union Brewing- Co. v. Inter- 
State Bank, etc., Co., 240 Ill. 454, 88 
NE 997 [aff 144 Ill. A. 415]. 

La.—Wolf v. Wolf, 12 La. Ann. 529. 

Nebr.—Brown vy. James, 80 Nebr. 
475, 114 NW 591. 

Oh.—Dayton Nat. Bank v. Mer- 
chants’ Nat. Bank, 37 Oh. St. 208. 

Man.—Cox v. Canadian Bank of 
Commerce, 21 Man. 1, 18 WestLR 568. 

[a] Pledge to secure loans, made 
and to be made, is valid as to all loans 
and advances made before third per- 
sons have acquired a lien. U.S. v. 


Failure of consideration.*7 


a valid debt is illegal does not render the whole trans- 
action invalid, and property pledged as security for 
such note may be held as security for the principal 


Invalidity of the prin- 
Lenox, 26 F. Cas. No. 15,592,°2 Paine 


180. 
60. Holmes v. Langston, 110 Ga. 
861, 36 SE 251; Britton v. Harvey, 


47 tha... Ann. 259, 16 S. 747; Clark’ y: 
Costello, 79 Hun 588, 29 NYS 937; 
Morgan v. Toronto Bank, 39 Ont. L. 
281, 12 OntWN 99, 35 DomLR 698. . 

[a] “Every lawful obligation may 
be enforced by the auxiliary obliga- 
tion of pledge.” Britton v. Harvey, 
7 La. Ann. 259, 16 S 747. 

[b] Rule applied.—Notes 
persons deposited to secure 
pledgor may be resorted to for the 
payment of a draft given by the 
pledgor upon a third person in condi- 
tional payment of the debt, upon the 
nonpayment of the draft by the 
drawee. Holmes v. Langston, 110 Ga. 
861, 36 SE 251. 

61. Empire Nat. Bank vy. High 
Grade Oil Refining Co., 260 Pa. 255, 
103 A 602 


of third 
note of 


62. Empire Nat. Bank vy. High 
Grade Oil Refining Co., supra. 
63. Menardi v. Wacker, 32 Nev. 


169, 105 P- 287; AnnGasL1ot2e, S700; 
Jones Vv. Abernathy, (Tex. Civ. A.) 
174 SW 682; Barnard vy. Backhaus, 
52 Wis. 593, 6 NW 252, 9 NW 595. 

[a] TIlustrations.— (1) Where a 
note given by a railway company for 
money borrowed is void for failure of 
the officers of the company to comply 
with a statute, defendant holder will 
have no right to’ enforce the notes re- 
ceived by the company for stock and 
pledged by it as collateral, although 
defendant has a cause of action 
against the company on its implied 
promise to pay money received. 
Lumpkin v. Brown, (Tex. Civ. A.) 206 
SW 217 [rev on other grounds 
(Commn. A.) 229 SW 498]. (2) The 
unauthorized alteration of a note giv- 
en for a preéxisting debt, secured by 
collaterals delivered with it and de- 
scribed therein, renders the note void 
and releases the collaterals. Otto v. 
Halff, 89 Tex. 384, 34 SW 910, 59 
AmSR 56. 

Illegality of contracts generally see 
Contracts §§ 339-480. 

64 Menardi v. Wacker, 32 Nev. 
169,105 P2877, AnnCasl9T2ZC~ 710; 
Barnard v. Backhaus, 52 Wis. 593, 6 
NW 252, 9 NW 595. 

Gambling transactions 
see Gaming §§ 25914-363. 

Security for loan for parabEne, pur- 
poses see Gaming § 30 
Bee King v. Green, 6 ee (Mass.) 

66. Blanc v. Germania Nat. Bank, 
114 La. 739, ae S 537; Curtis v. Leav- 
LEU EL One Y. 

fal Thus iY “pledgee of bonds held 
as security for certificates of deposit 
illegally issued by a bank may nev- 
ertheless hold the bonds as security 


generally 


for the money loaned. OCurtisciy. 
Weavitt, 25) Ni eY.o: 
67. Consideration generally see 


infra §§ 27, 
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cipal obligation for want of consideration necessarily 
renders void a transfer of collaterals as security for 
But where the consideration for 
the contract consists of several mutual covenants, 
and the contract is not an entire one, inability to per- 
form one of the covenants does not constitute such a 
failure of consideration as to render the whole con- 


such obligation.®® 


tract void.®® 
[§ 24] F. Necessity, Form, 
Contract—1. In General. 


in writing, 
ticular case.7? 


68. Chapman vy. Sipe Springs First 
Nat. Bank, (Tex. Civ. A.) 275 SW 498. 

69. Stokes v. Stokes, 155 N. Y. 
581, 50 NE 342. 

[aj] Thus, where W. S. and E. S. 
entered into an agreement by which it 
was provided that certain bonds then 
in the possession of W. S. should be 
retained by him as security for loans 
made to E. S. and for certain other 
obligations; that W. S. should pur- 
chase all the stock in a certain cor- 
poration held by one R., or a portion 
thereof, in order that W. S. and HE. S. 
might own the whole stock of such 
eorporation, W. S. agreeing to trans- 
fer to E. S. half of the stock; and 
that, as a further security for the ob- 
ligations assumed under the contract, 
E. S. should deposit twenty-five thou- 
sand dollars more of bonds, the agree- 
ment was not so far entire that the 
inability of W. S. to purchase the 
stock constituted a failure of consid- 
eration rendering the whole agree- 
ment inoperative, and W. S. was enti- 
tled to hold the bonds in his hands 
as security for all liabilities men- 
tioned in the agreement. Stokes v. 
Stokes, 155 N. Y. 581, 50 NE 342. 

70. Citizens’ Nat. Bank v. Rom- 
bauer, 194 Mo. A. 690, 189 SW 651; 
Wilkinson v. Misner, 158 Mo. A. 551, 
138 SW 931; Sharmer v. McIntosh, 43 
Nebr. 509, 61 NW 727; Janvrin v. 
Fogg, 49 N. H. 340. 

71. Chattanooga Nat. Bank _ v. 
Rome Iron Co., 102 Fed. 755; Wright 
v. Ross, 36 Cal. 414; Citizens’ Nat. 
Bank v. Rombauer, 194 Mo. A. 690, 
189 SW 651; Wilkinson v. Misner, 158 
Mo. A. 551, 138 SW 931; Dexter Hor- 
ton Nat. Bank v. Nae pit Lone ere 
Bank, 86 Wash. 452, 150 P 1176. 

72. See infra § D5. 

73. Rolfe v. Huntsville “Lumber 
Co., 8 Ala. A. 487, 62 S 537; Central 
Bank v. Lyda, (Mo. A.) 191 SW 245; 
Citizens’ Nat. Bank v. Rombauer, 194 
Mo. A. 690, 189 SW 651; Wilkinson 
v. Misner, 158 Mo. A. 551, 138 SW 
931; Houser v. Kemp, 3 Pa. 208. 

74, %Ill—Stevens v. Pearson, 
Wl. A. 22. 

Mo.—Wilkinson v. Misner, 158 Mo. 
A. 551, 138 SW. 931. 

Mont.— Brunswick-Balke-Collender 


202 


Co. v. Higgins, 54 Mont, 11, 165 P 
1109, 1111 [quot Cyc]. 
N. H.—Janvrin v. Fogg, 49 N. H. 


340. 
N. Y.—Rochester Bank v. Jones, 4 
on 497, 55 AmD 290 [rev 4 Den. 
Pa.—Houser v. Kemp, 3 Pa. St. 208. 
Wash.—Dexter Horton Nat. Bank 
v. Washington-Alaska Bank, 86 Wash, 


and Requisites of 
In order to constitute a 
pledge of personal property there must be a contract 
whereby the property is to be held as security.*° 
is not essential that the contract shall.be expressed 
in any formal manner ;‘! and generally it need not be 
but may be oral;7? and, where it appears 
that the minds of the parties have met, it may be im- 
plied from the facts and circumstances of the par- 
But whether express or implied, the 
intention of the parties that the property is to be 
held as a pledge must clearly appear;** and accord- 
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Insufficiency. 


[§§ 23-24 


ingly every contract, express or implied, by which 
the possession of personal property is transferred as 
security only is generally deemed to be a pledge,*® 
and in some jurisdictions this rule is affirmed, by 
statutory provision.‘ ® 


A contract of pledge is not consti- 


tuted by a mere loose understanding“‘ or statement,‘® 


or by statements by one party, to which the other does 


not assent.*® 


It 


ment.>? 
Subsequent 
pledge. 


pledge. Janvrin v. Fogg, 49 N. H. 
[b] Factor does not become 
pledgee of property (1) from the 


mere fact that the consignor, who is 
indebtéd to him, delivers the goods to 
a carrier, addressed to the factor and 
takes a bill of lading expressing that 
they are to be delivered to the factor. 
Rochester Bank v. Jones, 4 N. Y. 497, 
55 AmD 290 [rev 4 Den. 489]. (2) 
Factor’s security and lien generally 
see Factors §§ 86-108. 

75. U. S—In re Cross, 244 Fed. 
844, 851 [quot Cyc]; Herrmann v. 
Central Car Trust Co., 101 Fed. 41, 
41 CCA 176; Omaha First Nat. Bank 
x Illinois Trust, etc., Bank, 84 Fed. 


Cal.—Waldie v. Doll, 29 Cal. 555; 
Irwin v. McDowell, 4 Cal. Unrep. Cas. 
329, 34 P~708. 

Conn. —Russell v. Bristol, 50 Conn. 


Til, —Daly v. Spiller, 222 Ill. 421, 
78 NE 782; Belden v. Perkins, 78 m. 
449; Kergin v. Dawson, 6 Ill. 86; 


Colburn v. Commercial Security Co., 
Aeon e ear ede 
Ky.—Mason v. Scruggs, 207 Ky. 66, 


268 SW 833; Meguiar v. Thomas, 42 
SW 846, 19 KyL 1003; Bush v. Utley, 
13 KyL 541. 


Mass.—Beacon Trust Co. v. Rob- 
bins, 173 Mass. 261, 53 NE 868; Hew- 
ins v. Baker, 161 Mass. 320, 37 NE 
441; Rowley v. Rice, 10 Metc. 7. 

Mont.— Brunswick-Balke-Collender 
Co. v. Higgins, 54 Mont. 11, 165 P 
1109, 1111 [quot Cyc]. 

N. Y.—Barber v. Hathaway, 47 
App. Div. 165, 62 NYS 329 [aff 169 
N. Y. 575 mem, 61 NE 1127 mem]; 
Haskins v. Kelly, 24 N. Y. Super. 160, 
1 AbbPrNS 63; Lewis v. Lozee, 3 
Wend. 79. 

N. C.—Hinsdale v. Jerman, 115 N. 
C. 152, 20 SE 294; Penland v. Crapo, 
114 N. C. 608, 19 SE 662. 

Okl.—Mayo v. Thede, 73 Okl. 181, 
175 P 348, 349 [cit Cyc]. 

R. I.—Providence Thread Co. Vv. 


Addvichjil2 Rela scl 

Tex.—Hudson v. Wilkinson, 45 Tex. 
444, 

PAS TiN aha v. Packard, 39 Vt. 
628. 

W. Va.—Parkersburg. First Nat. 
Bank v. Harkness, 42 W. Va. 156, 24 
SE 548, 32 LRA 408. 

Can.—Finnie v. Montreal, 32 Can. 
Si Cy 336: 

Que.—Dubuce v. Lefaivre, 61 Que. 
Super. 263. 


“Where title to the property is not 
presently transferred, but possession 
only is given, with power to sell upon 


Use of word “pledge” 
itself settle the character of the transaction as a 
pledge;*° but where the word “pledge” 
the nature of the transaction is in conformity with 
the character of a pledge, the word is accurately used, 
and must control, both as expressive of the intent of 
the parties and of the legal effect of their agree- 


stipulation 
Where an attempt has been made to pledge 
property, the parties may, by a subsequent stipula- 


in an instrument does not of 


is used, and 


validating imperfect 


[a] Tlustrations of pledge.—(1) 
A buyer’s storage of furniture with 
the seller to secure the unpaid pur- 
chase price, with provision for its 
return when the price is paid. Mayo 
v. Thede, 73 Okl. 181, 175 P 348. (2) 
An assignment of a bond and mort- 
gage, expressed to be on the condition 
that it shall be void upon the pay- 
ment of a stated sum. O’Dougherty 
v. Remington Paper Co., 81 N. Y. 496. 
(3) An arrangement between a cot- 
ton buyer and a bank, whereby the 
bank paid drafts given for cotton and 
held bills of lading as security for 
money so advanced. State Nat. Bank 
v. McMahan, 45 Okl. 585, 146 P 1. 

[b] Transfer of chose in action 
as mere security for a debt is always 
a pledge. Wheeler v. Newbould, 16 
N. 9... 392 [atti 12 N.Y JsSuper.] 29h 
Haskins v. Kelly, 24 N. Y. Super. 160, 
1 AbbPrNS 73; Miller v. Magee, 2 


NYS 156. 
[ec] By corporation.—Where a 
corporation, to secure plaintiff from 


liability on notes he indorsed and pro- 
cured to be indorsed, transferred to 
him, and his indorsers, subject to the 
claims of another, the entire proceeds 
of certain territory in which it did 
business, the contract providing that, 
on failure to meet the notes, the as- 
sets would be collected, reduced to 
cash, and the proceeds applied to the 
payment of the notes, there was a 
pledge as collateral security for the 
notes indorsed and procured to be in- 
dorsed by plaintiff. Hutchinson v. 
Evans, (Cal. A.) 92 P 1135; Jones v. 
Evans, 6 Cal. A. 88, 91 P 532. 

Pledge by corporation generally see 
Corporations §§ 555, 556, 1101-1147, 
2319, 2475-2498. 

76. See supra § 1. 

77. Brunswick-Balke-Collender Co. 
v. Higgins, 54 Mont. 11, 165 P 1109, 
1111 [quot Cyc]; Houser vy. Kemp, 3 
Pa. 208 

78. 
CCA 479 [aff 235 Fed. 635]. 

[a] Thus a statement by two 
makers of a secured note, who were 
two of the three makers of an unse- 
cured note, that the bank need not 
press them, as it had plenty of se- 
curity, did not make a new contract, 
pledging the security for the payment 
of the unsecured note. In re Evans, 
238 Fed. 543, 151 CCA 479 [aff 235 
Fed. 635]. 

79. Brunswick-Balke-Collender Co. 
v. Higgins, 34 Mont. 11, 165 P 1109, 
1111 [quot Cyc]; Taylor v. Jones, 3 
N. D. 235, 55 NW 593; .Tuley v. Bar- 
ton, 79 Va. 387. 


452, 150 P 1176 default in the performance of a con- 80. Vanstone v. Goodwin, 42 Mo. 
[a] Possession under invalid | dition, the transaction is a pledge.’ | A. 39; Moors v. Kidder, 106 N. Y. 
mortgage.—Property taken posses-| Dale v. Pattison, 234 U. S. 399, 405, | 32, 12 NH 818; Haskins v. Patterson, 
sion of by mortgagee under an invalid | 34 SCt 785, 58 L. ed. 1370, 52 LRANS 1 Hdm. Sel. Cas. (N. Y:) 120 
mortgage cannot be held by him as a] 754. 81. Haskins v. Patterson, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


In re Evans, 238 Fed. 543, 151. 


i> 


§§ 24-27] 


tion or ratification of the original contract, make a 
valid pledge, although the original pledge was im- 


perfect.*? 
[§ 25] 2. Written or Oral. 


erty.®° 


82. Cochran v. Ripy, 13 Bush. 
(Ky.) 495. 
83. U. S—Jones v. Coates, 196 


Fed. 860, 116 CCA 422. 

‘Ala.—Oden v. Vaughn, 204 Ala. 445, 
85 S 779. 

Cal.—Brewster v. Hartley, 37 Cal. 
LS, 09° AmD 6237. 


Iowa.—Mitchell v. McLeod, 127 
Iowa 733, 104 NW 349. 
Kan.—Williams v. Norton, 3 Kan. 


295. 

Ky.—People’s Bank y. Continental 
Supply Co., 213 Ky. 44, 280 SW 458; 
Mason v. Scruggs, 207 Ky. 66, 268 SW 
833, 834 [cit Cyc]; Sanders v. Davis, 
13 B. Mon. 432. 

Md.—Dickey v. Pocomoke City Nat. 
Bank, 89 Md. 280, 43 A 338. 

Mont. — Brunswick-Balke-Collen- 
der Co. v. Higgins, 34 Mont. 11, 165 
| mee? 1ALOY [eit Cyei. 

N. Y.—Parshall v. Eggert, 52 Barb. 
edt [rev on other grounds 54 N. Y. 


poe Catotnens Warehouse Bldg 
Assoc. v. MeConnell, 30 Okl. 394, 399, 
121 Part fquot Cye]. 

-S. C.—Cooper-Smith Co. v. Bell, 137 
S. C. 1, 134 SE 658. 

Tenn.—Hurst v. Jones, 10 Lea 8; 
Arendale v. Morgan, 5 Sneed 7038. 

[a] Reason for —‘‘In every 
valid pledge the creditor is found in 
possession of the goods, and that 
fact, together with the absence of 
possession in the debtor, is a suffi- 
cient publication of the transaction to 
other parties, dealing with him.” 
Parshall v. Eggert, 52 Barb. 367, 374 
{rev on other grounds 54 N. Y. 18]. 

{b] In Louisiana (1) under Civ. 
Code art 3158, as amended by Act 
(1900) No. 157 p 239, as to third per- 
sons, a contract whereby movable 
property is pledged must be in writ- 
ing stating the amount of the debt in- 
tended to be secured and the species 
and nature of the thing given in 


pledge. Millot v. Conrad, 114 La. 193, 
88 S 139; Martin v. His Creditors, 15 
La. Ann. 165; Cater v. Merrell, 14 


La. Ann. 375; Matthews v. Ruther- 
ford, 7 La. Ann. 225; Shaw v. Newton, 


3 La. 528; Charbonnet vy. Toledano, 
2 La. 386; Devlin vy. His Creditors, 
Zee la. 3625 (2) The instrument 


should exhibit the nature and extent 
of the rights of the parties. Martin 
Vv. His Creditors, 15 La. Ann, 165. (3) 
A pledgor who reduces his pledge to 
writing is entitled to priority over 
another creditor who has no written 
pledge. Guidry v. Roger, 1 La. A. 474. 
(4) But as between the pledgor and 
pledgee, the latter has a privilege on 
the pledged property to secure pay- 
ment of the indebtedness, although 
the agreement of pledge is not in 
writing. Ganey v. Cockerham, (A.) 
123 S 194. 


Unless required by 
statute, as a general rule it is not essential to the 
validity of a contract of pledge that it be in writing,** 
and statutes requiring a writing for the validity of 
sales§* or mortgages*® do not apply to pledges.°® In 
respect of a chose in action, however, that is not capa- 
ble of manual delivery,’ in some jurisdictions a 
pledge thereof cannot be made without a written 
transfer of title,** which performs the office of de- 
livery of possession on a pledge of corporeal prop- 
But where the debt is evidenced by a writ- 
ing, such as a bond and mortgage, a mere delivery 
thereof to the pledgee without any writing is suffi- 
cient, at least in a court of equity.°° 

[§ 26] 3. Contents of Written Contract. 
the contract of pledge is in writing, it should desig- 
nate with reasonable certainty the amount of the 
debt or liability secured;°! but it need not stipulate 
that the pledgee shall have a lien, although a lien is 
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an essential feature of a pledge.°? 
Description of property. The particular property 


pledged need not be fully deseribed;°* but it must be 


pledgee.*® 


Where 


tion.” 


[ce] In the Philippines, under Civ. 
Code art 1865, a pledge is without ef- 
fect as against third persons, if the 
certainty of the date does not appear 
by public instrument. Betita v. Gan- 
zon, 49 Philippine 87; Tex Bi v. Char- 
tered Bank of India, ete., 41 Philip- 
pine 596; Mahoney vy. Tuason, 39 
Philippine 952; Ocejo v. International 
Bank. Corp., 37 Philippine 631. 

84. See Frauds, Statute of § 234; 
Sales [35 Cye 335, ae 

85. See Chattel Mortgages § 73. 

86. American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21; Carothers 
Warehouse Bldg. Assoc. v. McCon- 
nell, 30 Okl. 394, 399, 121 P 191 [quot 
Cayvoile Arendale We Morgan, 5 Sneed 
(Tenn.) 103. 

S87. Delivery and pomvessios gen- 
erally see infra §§ 44-49. 

88. Brewster v. Hartley, 37 Cal. 
15, 25, 99 AmD 237; Wright v. Ross, 
36 Cal. 414; Waterloo First Nat. 
Bank vy. Bacon, 113 App. Div. 612,.98 
NYSLTLZ [att 189 N. Y. 533 mem, 82 
NE 1126 mem (aff 216 U. S. 134, 30 
SCt 368, 54 L.sied. 448) Ji: American 
}xch. Nat. Bank v. Federal Nat. 
Bank, 226. Pa. 488, 75 A 683, 184 
AmSR. 1071, 27 LRANS 866, 18 
AnnCas 444, 

“Such transfer (in writing) of the 
title performs the same office that the 
delivery of possession does in case 
of a pledge of corporeal property.” 
Brewster v. Hartley, supra. 

[a] Book account is not pledged 
by the delivery of a copy without an 
assignment i American 


3 . Nat. 
Bank,| 226. Pa. .-483, (75) A-i683,.. 134 
AmSR 1071, 27 LRANS 866, 18 
AnnCas 444, 

89. American Exch. Nat. Bank v. 
Federal Nat. Bank, supra. 

90. Jones v. Coates, 196 Fed. 860, 
116 CCA 422; Dickey v. Pocomoke 
City Nat. Bank, 89 Md. 280, 43 A 33. 
See generally infra § 44. 

[a] Verbal pledge of choses in ac- 
tion, accompanied by delivery with 
the intention of passing the equitable 
title, is valid and enforceable against 
the pledgor and his trustee in bank- 
ruptcy, in absence of statute requir- 
ing, wit cto be) in) writing.) Jones Vy. 
Coates, 196 Fed. 860, 116 CCA 422. 


91. Marsh v. Keating, 78 Conn. 138, 
60 A 689; Union Mach., etec., Co. v. 
McCush, 104 Wash. 62, 175 P 559. 


{a] Lien not created.—A_ state- 
ment that the buyer pledges to the 
seller all property then owned or 
thereafter to be acquired as security 
for all obligations which the buyer 
may then be owing or may thereafter 
incur to the seller cannot create a 
lien, since an instrument to create 
such lien is required to name a defi- 


sufficiently described to identify it, 04 and this is es- 
pecially true where the property is not delivered to 
the pledgee, and the pledgor is allowed to keep pos- 
session as the pledgee’s agent.°® 
however, that a failure to deseribe the property may 
be cured by a delivery of the property to the 


It has been held, 


Mentioning in note. It is not essential to the valid- 
ity of a pledge that it be specifically mentioned in the 
note secured thereby,®? and a lien can be foreclosed 
on property which the evidence shows was pledged 
as collateral security for the note, although not men- 
tioned in the note.°® 

[§ 27] 4. Consideration—a. In General. 
the case of contracts generally®® a contract of pledge 
must be supported by a valid consideration;? and a 
pledge of property for the debt of another is pre- 
sumed to have been made for a sufficient considera- 


As in 


nite sum then owing or a definite 
sum to be advanced in the future, 
and to describe the property pledged 
with reasonable certainty. Union 
Mach., ete., Co. v. MecCush, 104 Wash. 
G20 livin pies Oe 

[b] In Mouisiana, under Civ. 
Code art 3158, as amended by Act 
(1900) No. 157 p 239, as to third per- 
sons, a pledge must state the amount 
of the debt intended to be secured. 
Lee Vii Conrad, 114s a.a 93, .cous 


[ec] Compared with mortgage.— 
Such definiteness and certainty with 
respect to the debt as is required in 
the case of mortgages is not neces- 
sary for the validity of a pledge. 
ee v. Keating, 78 Conn. 13, 60 A 

92. British Columbia Bank  v. 
Marshall, 11 Fed. 19, 8 Sawy. 29. 

Nature and extent of lien generally 
see infra § 61 


93. Chattanooga Nat. Bank v. 
Rome Iron Co., 102 Fed. 755. 

94. Chattanooga Nat. Bank v. 
Rome Iron Co., supra; Ex p. Fitz, 


9. B. Casa No; 4;887, 2. Howells 519: 
Union Mach., etc., Co. v. McCush, 104 
Wash... 62, 175) i559. 

[a] Rule applied to description of 
accounts sought to be assigned. In 
re Brinson, 8 F. (2d) 667. 

[b] -In Louisiana, under Civ. Code 
art 3158, as amended by Act (1900) 
No. 157 p 239 as to third persons, a 
pledge of movable property must de- 
scribe the species and nature of the 
thing given in pledge. Blanc v. Ger- 
mania Nat. Bank, 114 La. 739, 38 
S 537; Millot v. Conrad, 114 La. 193, 
38 S 139 

95. Ex p. Fitz, 9 F. Cas. No. 4,837, 
2 Lowell, 519. 

Pledgor in possession as agent of 
pledgee generally see infra § 43. 

96. Virginia-Carolina Chemical Co. 
v. McNair, 139 N. C. 326, 51, SE 949. 

[a] Tllustration.—The delivery of 
bonds by a debtor to his creditor in 
pursuance of a contract to deliver the 
same as collateral cures any defect 
in the contract arising from its fail- 
ure to name or specify the bonds to 
be delivered. Virginia-Carolina 
Chemical Co. v. McNair, 139 N. 
326, 51 SE 949. 

97. Stanton vy. Security Bank, etc., 
Co., (Tex. Civ. A.) 232 SW 854 [mod 
on other grounds (Commn. A.) 244 
SW 593]. 

98. Stanton v. Security Bank, etc., 
Co., supra. 

99. See Contracts §§ 146-149. 

1. Matthewson v. Caldwell, 59 


Kan. 126, 52 P 104; , Robinson v. 
Boyd, 60 Oh. St. 57, 53 NIE 494; John- 
eae v. Smith, 11 Humphr. (Tenn.) 


2. Robinson y. Boyd, 60 Oh. St. 57, 


906 [49 C.J.] 


Sufficiency of consideration.? 


of a loan of money ;°® 


53 NE 494. 

3. Preéxisting indebtedness see 
infra § 28. 

4 See Contracts §§ 150-236. 

5. ‘U. S.mMemphis First Nat. 
Bank v. Towner, 239 Fed. 433, 152 
COATS iis 

Cal.—American Trades, etce., Bank 


Vv. Dubring, 191" Cal. 788; 218° Pil40i 

La.—Continental Bank, ete., Co. v. 
Sacks, 152 La. 97, 92 S 747. 

N. Y.—Richardson v. Crandall, 48 
N. Y. 348 [aff 47 Barb. 335 (rev 30 
HowPr 134)]. 

Oh.—Robinson vy. Boyd, 60 Oh. St. 
57, 538 NE 494. 

Pa.—Thompson v. Hazelwood Sav., 
etc., Co., 234 Pa. 452, 83 A 284 

Man. —Cox v. Canadian Bank of 
Commerce, 21 Man. 1, 18 WestLR 568. 

[a] Consideration held sufficient. 
—(1) Payment of a pledgor’s note as 
security for which the note of a third 
person is pledged as collateral is con- 
sideration for the pledgor’s consent 
that the pledged note shall be held as 
collateral for notes discounted by the 
person making the payment. Conti- 
nental Bank, etc., Co. v. Sacks, 152 
oa: 9%,~92. s 747. (2) Where stock- 
holders, to obtain a release of motor 
trucks, execute notes to the corpora- 
tion, which transfers them as _ se- 
curity to a bank holding drafts for 
the price of the trucks for collection, 
the transfer is not without considera- 
tion. American Trades, etc, Bank 
v. Duhring, 191 Cal. 788, 218 P 401. 
(3) Where property is pledged by 
one for the debt of another, the fact 
that the creditor, by reason of the 
‘pledge, may have been induced to 
forego efforts to obtain other securi- 
ty from his debtor is sufficient con- 
sideration for the pledge. Robinson 
v. Boyd, 60 Oh. St. 57, 53 NE 494. 

[b] Consideration held insuffi- 
cient.—(1) The acceptance of a new 
note for the antecedent debt of a 
corporation is not consideration for 
the pledge of bonds of another corpo- 
ration by a controlling stockholder of 
both corporations. Memphis First 
Nat. Bank v. Towner, 239 Fed. 433, 
152 CCA 311. (2) Where a person 
furnishing men to fill the quotas of 
certain towns under a call of the 
president, at the requirement of the 
provost marshal, deposits with him 
county bonds as security that the 
men furnished by him will not desert, 
there is no consideration, and the 
agreement is void. Richardson v. 
Crandall, 48 N. Y. 348 [aff 47 Barb. 
335 (rev 30 HowPr 134)]. 

{c] Making of fresh advances is 
a good consideration for the pledge 
of a note of a company, although the 
mere existence of the antecedent debt 
would not have been. Cox v. Canadi- 
an Bank of Commerce, 21 Man. 1, 18 
WestlLR 568. 

6. Nevins v. Moore, 221 Mo. 330, 
L200 SW 435" Hiller’ v.- Pollock, 139 
LegInt (Pa.) 237. 

[a] Source of money loaned im- 
material. Where defendant loaned 
plaintiff a certain sum, receiving his 
notes therefor secured by a pledge 
of other notes secured by a trust 
deed, which defendant had indorsed 
to plaintiff and which were then past- 
due, defendant having the right un- 
der the pledge to foreclose the trust 
deed, that defendant represented that 
the money he loaned plaintiff was his 
own when he secured it from his wife 
did not make the pledge fraudulent, 
it being immaterial where he got the 
money. Nevins v. Moore, 221 Mo. 330, 


The general rules* 
also apply as to the sufficieney of the consideration.® 
It has been held that such consideration may consist 
a discount of notes;* an obliga- 
tion assumed by the pledgee at the time of the 
pledge;® a surrender or exchange of property al- 
ready held as collateral;® or an extension of time for 
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indefinite.1+ 


120 SW 43. 

ie tillereave seollocks 139 slecint 
(Pa.) 237. 

8. Midland Nat. Bank v. Missouri 
Pac. R. Co., 132, Mo: 492, 33 SW 521, 
53 AmSR 505 [aff 62 Mo: A. 531]; 
Cherry v. Frost, 7 Lea (Tenn.) 1. 

9. U. S.—Goodman v. Simonds, 20 
How. 348, 15 L. ed. 934. 

Md.—Chesapeake SS. Co. v. Mer- 
eens Nat. Bank, 102 Md. 589, 68 A 

Mich.—Just v. State Say. Bank, 132 
Mich. 600, 94 NW 200. 

Miss.—Rhymes v. 146 
Miss. 707, 111 S 844. 

Mo.—Midland Nat. Bank v. Mis- 
souri Pac. R. Co., 182 Mo. 492, 33 SW 
521, 53 AmSR 505 [aff 62 Mo. A. 531]. 

Tenn.—Cherry v. Frost, 7 Lea 1. 

[a] Thus the surrender by a 
pledgee of bills of lading held as se- 
curity for a loan is a good consider- 
ation for the substitution, as securi- 
ty, of new bills of lading, antedating 
the loan. Midland Nat. Bank v. Mis- 
souri Pac. R. Co., 132 Mo. 492, Fee SW 
521, 58 AmSR 505 [aff 62 Mo. Diol 

10. U. Y—In re Anger hes 
Co., 228 Fed. 181, 142 CCA 5387. 

Ga. —Abraham v. Cook County 
ee Bank, 37 Ga. A. 220, 139 SE 

oe 

Iowa.—Klatt y. Calmar First State 
Bank, 206 Iowa 252, 220 NW 318. 

La.—Nott v. State Nat. Bank, 51 
La. Ann. 871, 25 S 475; Giovanovich 
v. Citizens’ Bank, 26 La. Ann. 15. 

Mich.—Just v. cele Sav. Bank, 132 
Mich. 600, 94 NW 2 

Mo.—Powers v. Woolfolk, 132 Mo. 
A, 354, 111 SW 1187. 

N. Y.—Lombard v. Central Nat. 
Bank, 52 Hun 610, 4 NYS 740. 

Or.—Streichert v. Higgins, 121 Or. 
303, 254.P 1023, 1024 [cit Cyc]. 

Pa.—Thompson v. Hazelwood Sav., 


Boggess, 


etc., Co., 234 Pa. 452, 457, 83 A 284 
[quot Cyc]; Petrie v. Clark, 11 Serg. 
& R. 377, 14 AmD 6386. 


Tex.—Pattillo v. Citizens’ Nat. 
Bank, (Civ. A.) 197 SW 1054. 

[a] Tllustrations.—(1) Where the 
note is payable on demand, an agree- 
ment by the creditor to forbear from 
selling property previously pledged 
for the immediate enforcement of the 
demand is sufficient consideration to 
support a pledge of additional prop- 
erty. Nott v. State Nat. Bank, 51 La. 
Ann. 871, 25 S 475. (2) Where notes 
after the due date are renewed and 
dated back and on the date of the re- 
newal collateral security is pledged, 
the extension of time procured by the 
issuance of the renewal notes con- 
stitutes a sufficient consideration for 
pledging collateral, the entire trans- 
action being simultaneous. Klatt v. 
Calmar First State Bank, 206 Iowa 
252, 220 NW 3818. 

11. Abraham vy. Cook County First 
Bank, 37 Ga. A. 220, 139 SE 583; Pow- 
ers v. Woolfolk, 132 Mo. A. 354, ata 
SW 1187 


[a] Tllustrations.—(1) An agree- 


ment to refrain indefinitely from su-- 


ing on a past-due note if a stranger 
deposits collateral lacks considera- 
tion in that the extension of time is 
so indefinite as to be incapable of 
enforcement. Abraham v. Cook 
County First Bank, 37 Ga. A. 220, 1389 
SE 583. (2) But a promise of for- 
bearance, although for an indefinite 
time, if a reasonable time be given, 
is a sufficient consideration to sup- 
port the giving of collateral security. 
Powers v. Woolfolk, 1382 Mo. A. 354, 
111 SW 1187. 


[§ 28] b. Preéxisting Indebtedness. 
existing debt or liability, if still subsisting 
eral rule is a sufficient consideration for a contract 
of pledge!? without any new consideration,+* even 
though the pledgor’s liability is only a contingent lia- 


‘ 


[§§ 27-28 


the payment of a debt,?° unless the extension is too 


A pre- 
g, as a gen- 


12. U. S.—In re Progressive Wall 
Paper Corp., 224 Fed. 143 [rev on 
other grounds 229 Fed. 489, 143 CCA 
557, LRA1916E 5638]; In re Wiley, 
29 EV ICAas. INO. AL; Gp 4a Biss. uiele 

Ala.—Bynum Mercantile Col save 
Anniston First Nat. Bank, 187 Ala. 
281, 284, 65 S 815 [cit Cyc]. 

Cal_—Smitton v. McCullough, 182 
Cal. 530, 189 P 686; Rapp v. Fred W. 
Hauger Motors Co., 77 Cal. A. 417, 246 
PALOGI 

Ind.—Spencer v. Sloan, 108 Ind. 
183, 9 NE 150, 58 AmR 35. 

Iowa.—Tomblin v. Callen, 69 Iowa 
229, 28 NW 5738. 

Mass. —Jewett v. Warren, 12 Mass. 
300, 7 AmD 74. 

Mo. —Powers v. Woolfolk, 132 Mo. 
A. 354, 111 SW 1187. 

N. Y.—Hickok v. Cowperthwait, 
2 OU LN. Sk Y . ea'S7i) we) Osa PNG Ee etanele 
AnnCasi1915B 1002; Grocers’ Bank v. 
Penfield, 69 N. Y. 502, 25 AmR 231. 

S. C.—Tucker vy. Hudgens, 132 S. 
C. 374,-129 SE 77, 

Vt.—Thomas vy. Graves, 89 Vt. 339, 
95 A 643. 

[a] As exception to general rule. 
—AIn this respect, a contract of pledge 
is an exception to the general rule 
in regard to a part consideration not 
being sufficient for the validity of a 
contract. In re Wiley, 29 F. Cas. No. 
17,655, 4 Biss. 171. See generally 
Contracts §§ 220-236. 

[b] Liability for another on a con- 
tract in force is a sufficient consider- 
ation for a pledge. Jewett v. War- 
ren, 12 Mass. 300, 7 AmD 74. 

[c] Pledge after indebtedness in- 
curred.—Where a debtor, with or 
without request, gives the - creditor 
collateral security after the indebted- 
ness has been incurred, and the latter 
accepts it, the transaction is valid 
as between them, irrespective of the 
question of consideration. Powers v. 
Trooltele, 132 Mo. A. 354, 111 SW 

As affecting standing of pledsee as 
bona fide purchaser see infra § 6 

Preéxisting liability as eae 
tion generally see Contracts § 228. 

13. U. S.—Brooklyn City, ete, R. 
Co. v. Republic Nat. Bank, 102 U. S. 
14, 26 L. ed. 61; Oates v. Montgomery 
First Nat. Bank, 100,.U. S.:239, 25 dy 
ed. 580; McCarty v. Roots, 21 How. 
432, 16 L. ed. 162; Goodman v. Sim- 
onds, 20 How. 343, 15 L. ed. 934; Me- 
tropolis Bank y. New England Bank, 
1 How. 234, 11 L..ed. 115; Swit a 
Tyson, 16 Pet. 1, 10 L. ed. "865 

Ala.—Bynum Mercantile Co. v. An- 
niston First Nat. Bank, 187 Ala. 281, 

Conn. —Bridgeport City Bank v. 
Welch, 29 Conn. 475. 

36 Ill. 
490. 

La.—Citizens’ Bank v. Payne, 
een H.—Williams vy. Little, 11 N. By. 
ete., ‘Co., 234 Pa.'452, 457, 83 A ees 
[quot Cyc]. 

“Tt is well settled by the authori- 
ties that a pledge given as 


284, 65 S 815 [cit Cyc]. 
Til. —-Manning v. McClure, 
18 
La. Ann. 222, 89 AmD 650. 
Pa.—Thompson v. Hazelwood Sav., 
R. I.—Cobb v. Doyle, 7 R. I. 550. 
security for the pre-existing debt of 


epee pledgor is valid and. 
binding upon that consideration 
alone, and requires no new or addi- 


tional consideration to support it.” 
Bynum Mercantile Co. v. Anniston 
tani Nat. Bank, 187 Ala. 281, 2838, 65 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 29] 5. Equitable Pledge. 


14. Bynum Mercantile Co. v. An- 
niston First Nat. Bank, supra. 

{a] Thus, where a surety who is 
only contingently liable for the debt 
of a corporation transfers, to the 
ereditor, before maturity, certain col- 
lateral securities and obligations as 
security for the original obligation, 
the transfer is supported by a suffi- 
cient consideration. Bynum Mercan- 
tile Co. v. Anniston First Nat. Bank, 
187 Ala. 281, 65 S 815. 

15. Bynum Mercantile Co. v. An- 
niston First Nat. Bank, supra. 

16. See Cal. Civ. Code § 2991; 
other statutory provisions. 

17. Fairmont Creamery Co. v. Los 
Angeles Ice, ete., Co., 33 Cal. A. 414, 
GSP rho 3: 

18. Huntington vy. 60 
Conn. 463, 22 A 769. 

19. Ala.—Alabama State Bank v. 
Barnes, 82 Ala. 607, 2 S 349. 

Tll.—Morganstein v. Chatsworth 
Commercial Nat. Bank, 125 Ill. A. 397. 

Ind.—St. John v. Freeman, 1 Ind. 
84; Fletcher American Nat. Bank v. 
McDermid, 76 Ind. A. 150, 128 NE 
685, 687 [cit Cyc]. 

Mo.—Birch Tree State Bank vv. 
Brown, 152 Mo. A. 589, 590, 1833 SW 
860 [cit Cyc]. 

Nebr.—Western Fly Guard Co. v. 
Hodges, 72 Nebr. 313, 100 NW 407. 

Tex.—Houston Nat. Exch. Bank v. 
Gregg County, (Civ. A.) 202 SW 805. 

Man.—Harris v. Whitehead, 25 
Man. 105, 110, 19 DomLR 722, 30 
WestLR 32, 7 WestWkly 660 [cit 
Cyc]. 

20. U.S.—In re Sullivan Co., 247 
Fed. 139 [aff 254 Fed. 660, 166 CCA 
158]. 

BA Are ets State Bank . Vv. 
Barnes, 82 Ala. 607, 2 S 349. 


and 


Sherman, 


Tll.—Morganstein v. Commercial 
Nat. Bank, 125 Ill. A. 397. 
N. Y.—Commercial .Pub..~ Co. v. 


Beckwith, 167 N. Y. 329, 60 NE 642. 


Pa.—Collins’ App., 107 Pa. 590, 52 
AmR 479. 

Man.—Harris v. Whitehead, 25 
Man. 105, 110, 19 DomLR 722, 30 
WestLR 32, 7 WestWkly 660 [cit 
Cyc]. 


Existence of property as element of 
pledge generally sce supra § 19 

21. U. S.—Chattanooga Nat. ‘Bank 
v. Rome Iron Co., 102 Fed. 755; Hook 
v. Ayers, 80 Fed. ‘978, 26 CCA 287. 

Ariz.—Merchants’, ete, Bank v. 
Hammons, 272 P 652. 

Ind. —Fletcher American Nat. Bank 
v. McDermid, 76 Ind. A. 150, 128 NE 
685, 687 [eit Cyelr 

Pa.—Davis Vv. Billings, 254 Pa. 574, 


99 A 163. A 

-Man.—Harris v. Whitehead, 25 
Man. 105, 110, 19 DomLR 722, 30 
WestLR 32, 7 WestWkly 660 [cit 
Cyc]. 


[a] Reason for rule.—This ‘doc- 
trine rests upon the idea that the 
possession of the thing remained 
with the owner, and that by some ex- 
ecutory contract, expressed or im- 
plied, a right or interest in the thing 
has been created, which equity will 
recognize and enforce, upon the max- 


Where, however, the pledgor is a stranger 
to the debt and there is no other consideration, the 
pledge is void for want of consideration ;*® and under 
a statutory provision that the real owner cannot de- 
feat a pledge of property which has been transferred 
to an apparent owner for the purpose of pledge, and 
which he pledges in good faith for value,t® a pledge 
by an apparent owner for a past indebtedness is not 
for value so as to be good against the real owner.*? 
Mere executory contract for a pledge, as security 
for an existing debt, where there has been no deliv- 
ery, is void without a new consideration.1® 
A contract for a 
pledge, which does not constitute a valid pledge be- 
cause of the lack of some requisite,+® such as the non- 
existence of the property to be pledged at the time 
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value.?® 


im that equity will regard as done 

that which ought to be done.’ Hook 

= Ayers, 80 Fed. 978, 982, 26 CCA 
7 


[b] MTllustration.—Where an own- 
er agrees to pledge an automobile to 
secure payment of a note, but does 
not deliver possession of the automo- 
bile, the payee has an equitable lien 
on the automobile under such con- 
tract, entitling it to satisfy the lien 
out of the net proceeds of the automo- 
bile at a receiver’s sale, where the 
owner has no creditors with a superi- 
or claim thereto. Fletcher American 
Nat. Bank vy. McDermid, 76 Ind. A. 
150, 128 NE 685. 

[c] Bill of sale of property, of 
which the seller retains possession 
as collateral security against in- 
dorsements by the person to whom 
they are given, creates an equitable 
lien, enforceable against the original 
pledgor and his heirs, administrators, 
voluntary assignees, and purchasers 
or encumbrancers with notice. Da- 
vis v. Billings, 254 Pa. 574, 99 A 163. 

{d] Lien upon notes claimed to be 
collateral to a note sued on may be 
established, although possession has 
never been actually transferred to 
the holder of the principal note, but 
has always remained in defendant, 
since an equitable lien may exist up- 
on property not in possession of the 
pledgee. Merchants’, etc., Bank vy. 
Hammons, (Ariz.) 272 P 652. 

Delivery and possession generally 
see infra §§ 35-50. 

22. U. S.—In re Sullivan Co., 247 
ipoi. 139 [aff 254 Fed. 660, 166 CCA 

Ind.—Fletcher American Nat. Bank 
v. McDermid, 76 Ind. A. 150, 128 NE 
685, 687 [cit Cyc]. 


Mo.—Birch Tree State Bank v. 
Brown, 152 Mo. A. 589, 590, 188 SW 
860 [cit Cyc]. 


N. Y.—Flour City Nat. Bank v. 
Garfield, 30 Hun 579. 


Pa.—Davis v. Billings, 254 Pa. 574, 


99 A 168. 

Man.—Harris v. -Whitehead, 25 
Man. 105, 110, 19: DomLR-: 722, 30 
ees 32, 7 WestWkly 660 [cit 
ye]. 

23. Means v. Randall Bank, 146 U. 


S620; bs SCte 186,536 .Ln ede) LN07,; 
J. B. Inderrieden Co. v. Allen, 176 Ill. 
A. 301; Cameron v. Orleans, etc., R. 
Cos, 108 Wa, 788) 325S'208; Harris. -v. 
Whitehead, 25 Man. 105, 110, 19 
DomLR 722, .30.. WestLR 32, 7 
WestWkly 660 [cit Cyc]. 

[a] Illustration.—An agreement 
by a consignor that a bank shall have 
a lien on property shipped or the pro- 
ceeds of its sale, in consideration of 
the bank furnishing money for the 
purchase of the property or discount- 
ing drafts on the consignee, gives the 
bank an equitable lien on the proper- 
ty good against the general creditors 
of the consignor. Means v. Randall 


Bank, 146 U. S. 620, 13 SCt 186, 36 L. 
ed. 1107. 
24. In re Sullivan Co., 247 Fed. 


139 [aff 254 Fed. 660, 166 CCA 158]; 
Birch Tree State Bank v. Brown, 152 
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thereof,?° or a want of delivery of the property,?? 
creates an equitable lien or pledge, which a court of 
equity will enforce between the parties?” and against 
the general creditors of the pledgor,?* and purchas- 
ers with notice;?4* but not as against creditors who 
have a superior claim on the property?® or as against 
subsequent bona fide purchasers or pledgees for 
In order to apply this doctrine, however, 
there must be a contract from which it sufficiently ap- 
pears that the particular property was designed by 
the debtor to be subjected to the payment of the 
debt;?7 and the property must come into existence 
and into the possession of the pledgee in order to give 
him any title thereto.?8 

[§ 30] 6. Absolute Transfer as Pledge.*® 
of sale®® or other transfer of property absolute in 


A bil 


Mo. A. 589, 133 SW 860. 

25. Fletcher American Nat. Bank 
v. McDermid, 76 Ind. A. 150, 128 NE 
685; Cameron v.-Orleans, etc., R. Co., 
108 La. 83, 32 S 208. 

[a] Illustration.—Where money is 
borrowed on a promise to furnish, as 
collateral security, bills of lading for 
property then in the hands of a car- 
rier, and unpaid for, and the borrow- 
er pays for the property and retains 
the bills in his possession with the 
consent of the lendor, until the prop- 
erty itself, still in the hands of the 
carrier, is seized at the suit of his 
creditor, the lendor has no pledge and 
the subsequent delivery of the bills 
to him does not affect the seizure. 
Cameron v. Orleans, etc., R. Co., 108 
La. 83; 32 S 208. 

26. Harris v. Whitehead, 25 Man. 
105, 116, 19 DomLR 722, 30 WestLR 
32, 7 WestWkly 660 [cit Cyc]. And 
see cases supra notes 19-21. 

27. Hook v. Ayers, 80 Fed. 978, 26 
CCA 287, 

Necessity and sufficiency of con- 
hae of pledge generally see supra §§ 

28. Alabama State Bank v. Barnes, 
82 Ala. 607, 2:'S 349. 

29. Cross references: 

Absolute transfer as security as fraud 
on creditors see Fraudulent Con- 
veyances §§ 141, 

Assignments as security generally 
see Assignments §§ 141-143. 

Pledge distinguished from sale see 
supra §§ 11, 

rae Colo.—Morgan v. Dod, 3 Colo. 
Ill.—Upham v. Richey, 163 Ill. 530, 

5 NE 228 [aff 61 Ill. A. 650]. 

Ky.—Bright v. Wagle, 3 Dana 252. 

Mass.—Walker vy. Staples, 5 Allen 
rons neal v. Keeler, 13 Mo. A. 

N. Y.—Barber v. Hathaway, 47 App 
Div. 165, 62 NYS 329 [aff 169 N. Y. 
575 mem, 61 NE 1127 mem]; Barry 
Vv. Coville, 53 Hun 620, 7 NYS 36 fart 
129 N. Y. 302, 29 NE 3071; Campbell 
v. Parker, 29 NYE Super. 322. 

Philippine.—U. S. v. Terrell, 2 Phil- 
ippine 222. 

[a] Tllustrations.—(1) Where a 
writing, in form a bill of sale, con- 
tains a stipulation that the vendor 
might repurchase, on returning the 
money with interest, and there. is a 
memorandum at the foot of the writ- 
ing that the property shall remain in 
the possession of the vendee, and the 
property is proved to be worth more 
than double the amount advanced, it 
constitutes merely a pledge to secure 
the loan. Bright v. Wagle, 3 Dana 
(Ky.) 252. (2) Taking a bill of sale 
for personal property at a price less 
than its estimated value, with an 
agreement that the original owner 
shall have the same again, at any 
time after a fixed time, upon refund- 
ing the price, with a small additional 
sum for the trouble in trying to sell 
the same, amounts only to a pledge. 
Kimball vy. Hildreth, 8 Allen (Mass.) 
167. (3) A pledge may be in the form 
of a sale with right of redemption. 
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form®! will be construed as a pledge where it ap- 
pears, either from the instrument. itself*? or from 
other evidence,*®® that it was intended as a security 
only. It is not necessary, to the application of this 
rule, that an express promise on the part of the 
transferor to pay the debt shall appear.*+ 
has been held that an absolute sale for a cash price 
acknowledged to have been received cannot be con- 


strued as a pledge.*® 


[§ 31] 7. Evidence as to Character of Transac- 
and Burden of Proof. 
Where a debtor deposits property with his creditor, 
it is presumed, in the absence of any showing as to 
the purpose with which the deposit was made or re- 
ceived, that it was intended as collateral security for 
In ease of doubt whether a transaction 
by which personal property is given as security is a 


tion®*—a, Presumptions 


the debt.?* 
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But it 


[§§ 30-32 


tional sale,*® or an absolute assignment,*? the law 
favors the conclusion that itis a pledge. But where a 
transfer of property is absolute on its face, the bur- 
den is on one who asserts that it was intended as a 
mere pledge to establish that facet by clear and satis- 
factory proof ;** and where it is admitted that the 
property is owned by another, one who elaims that it 
is subject to a pledge in his favor has the burden of 


proving that fact.** 


pledge, or is a chattel mortgage,’’ a sale,?® a condi- 


Warren v. Guilmette, 33 RevLeg 
(Que.) 197. 
{b] Retention of possession.—An 


absolute bill of sale of merchandise 
given as security, possession being 
retained by the debtor, is a pledge 
and not a sale. Upham vy. Richey, 
een Ill. 530, 45 NE 228 [aff 61 Ill. A 


0]. 
Bill of sale as equitable pledge see 


supra § 29 note 21 [c]. 
31. U. S.—Burgess v. Seligman, 
107 U. S:.20;.2 SCt 10, 27) Li. ed: 359. 


Ala.—Crowson Vv. Coady, 207 Ala. 476, 
93 S 420; May v. Bastin, 2 Port. 414. 

Ark.—Hume v. Indiana Nat. L. Ins. 
Co., 155 Ark. 466, 245 SW 19. 

Cal.—Shattuck, ete., Warehouse Co. 
v. Gillelen, 154 Cal. 778, 99 P 348. 
Morgan. v. Dod,.3 Colo: 551; 
Ellis vy. Gibbons, 26 Colo. A. 454, 145 


P 285. ’ 
Conn.—Stamford Bank v. Ferris, 
17 Conn, 259. 


Ind.—Ginz v. Stumph, 73 Ind. 209. 

Mass.—Riley v. Hampshire County 
Nat. Bank, 164 Mass. 482, 41 NE 679; 
Newton v. Fay, 10 Allen 505. 

Mich.—May v. Genesee County 
Sav. Bank, 120 Mich. 330, 79 NW 630. 


lan, 188 Mo. 547, 87 SW 933, 107 Am 
aes 335; Newell v. Keeler, 13 Mo. A. 
189. 

Mont.—Murray v. Butte-Monitor 
Tunnel Min. Co., 41 Mont. 449, 110 P 
497, 112°P 1132. 

N. Y.—Wilson v. Little, 2N. Y. 443, 
51 AmD 307; Barber. v. Hathaway, 
47 App. Div. 165, 62 NYS 329 [aff 169 
N. Y. 575 mem, 61 NE 1127 mem]; 
Barry v. Coville, 53 Hun 620, 7 NYS 
BGuipath 29 EN oY. 302, 729 NE 3.07 15 
Campbell v. Parker, 22 N. Y. Super. 
322; Henry v. Davis, 7 Johns. Ch. 40 
[aff 2 Cow. 324]. 

Oh.—Toledo First Nat. Bank v. Cen- 
tral) Chandelier ‘Co:,° 17 Oh. Cir, ‘Ct. 
4435.9) Oh, ‘Cir: Dec. "807. 

Pa.—Fyer v. Rishel, 1 Walk. 470. 

[a] Assignment of real _ estate 
sieane by the mortgagee to his 
creditor as collateral security for his 
indebtedness is merely a pledge of 
the mortgage. Crowson v. Cody, 207 
Ala. 476, 93 S 420; Rohrle v. Stidger, 
50 Cal. 207; Campbell v. Parker, 22 
N. Y. Super: 322. 

When absolute transfer as security 
is a fraud on existing creditors see 
Fraudulent Conveyances § 77. 

‘32. Ark.—Hume v. Indiana Nat. L. 
Ins. Co., 155 Ark. 466, 245 SW 19. 


Cal.—Irwin v. McDowell, 4 Cal. 
Unrep. Cas. 329, 34 P 708. 
Ky.—Bright v. Wagle, 3 Dana 252. 


Mass.—Kimball v. Hildreth, 8 Al- 
len 167. 

N. Y.—Barry v. Coville, 53 Hun 620, 
RNase oO lates L29mINGeYe 3025029 NE 
307]. 

And see cases supra notes 30, 31. 

33. See infra § 33. 

34. Toledo First Nat. Bank v. Cen- 
tral Chandelier Co., 17 Oh. Cir. Ct. 


443, 9 Oh. Cir. Dec. 807. 


35. Millot v. Conrad, 114 La. 193, 
38 ,y 139; 
3 


Burden of jap! generally see 
Evidence §§ 13-24. 

Presumptions generally 
dence §§ 25-88. 

87. Borland v. Nevada soo 99 
Cal.°89, 33 P 737, 37 AmSR 32 

38. See Chattel Mortgages § 

39. In re Cross, 244 Fed. 844, *49 
[quot Cyc]. 

Sale distinguished see supra § 11. 

40. Smith v. Becker, 192. Mo. A. 
597, 184 SW 943. 

Conditional sale distinguished see 
supra § 12. 


see HEvi- 


41. In re Cross, 244 Fed. 844, 849 
[quot Cyc]; Caldwell v. Fifield, 24 
Nicer sO 


Absolute transfer as pledge gen- 
erally see supra § 30. 

42. Cary v. Hyer,.91 Fla. 322, 1078S 
684, 687 [cit Cyc]; Murray v. Butte- 
Monitor Tunnel Min. Co., 41 Mont. 
449, 463,110 P 497, 112 P 1132 [quot 
Cyc]; Finnie v. Kelsey, 95 N. J. L. 
163, 112 A 308; Lance v. Bonnell, 58 
N. J. Eq. 259, 438 A 288. 

[a] Illustration.—The burden to 
sustain his case by competent proof 
is on plaintiff who sues defendant to 
recover the proceeds of a life policy 
assigned to defendant by plaintiff’s 
decedent on the claim that the as- 
signment was as collateral security 
only. Finnie v. Kelsey, 95 N. J. L. 
163, 112 A 308. 

43. Brimmer v. Brimmer, 174 N. 
C. 435, 938 SE 984; Patton v. Washing- 
ton, 54 Ori 7479; 103) Pr 60. 

[a] Where it is admitted that 
property was purchased by insolvent 
from defendant (1) the burden is on 
the latter to prove that he holds the 
property as pledgee, where suit for 
possession is brought by a receiver. 
Brimmer v. Brimmer, 174 N. C. 435, 
93 SH 984. (2) And in such a case 
a motion for a nonsuit may properly 
be overruled unless defendant estab- 
lishes that the property had been 
left in his possession as a pledge. 
Brimmer v. Brimmer, supra. 


44. See Evidence § 1679. 
45. U. S—wWestern Underwriting, 
etc., Co. v. Valley Bank, 237 Fed. 45, 


-150 CCA 247. 


Ala.—May v. Hastin, 2 Port. 414. 

Cal.—Shattuck, etc., Warehouse Co, 
v. Gillelen, 154 Cal. 778, 99 P 348. 

Colo.—Butler v. Rockwell, 14 Colo. 
125, 23 P 462; Morgan v. Dod, 3 Colo. 


551. 
Ga.—Ober, etc., 106 
Ga. 406, 32 SE 371. 
Hazzard v. Duke, 64 Ind. 220. 
Ky.—Winston v. Spinks, 163 Ky. 
ZL elon SIVWao on 
Mass.—Reeve v. Dennett, 137 Mass. 
3154 Pond wv. sbaay,, 13 sass. £49% 
Newton v. Fay, 10 Allen 505; Walker 
v. Staples, 5 Allen 34; Hazard v. Lor- 
ing, 10 Cush. 267; Whitaker v. Sum- 
ner, 20 Pick. 399; Jewett v. Warren, 


Co. v. Drane, 


[§ 32] b. Admissibility. In accordance with the 
general rule that parol evidence is admissible where 
it is offered, not for the purpose of varying the terms 
of a written contract, but for the purpose of explain- 
ing and showing the real nature of the transaction,** 
parol evidence is admissible to show that an assign- 
ment or transfer of personal property, absolute on its 
face, was in reality intended only as a pledge*® or 


12 Mass. 300, 7 AmD 74. 
Mich.—Hyler v. Nolan, 45 Mich. 357, 
7 peta 910; Hill v. Goodrich, 39 Mich. 


Mo. Wood Vv. ' Matthews, 73 Mo, 
477; Newell v. Keeler, 13 Mo. A. 189. 

Mont.—Murray v. Butte-Monitor 
Tunnel Min. Co., 41 Mont. 449, 110 P 
AST e tale Veer sa GY, 

Nebr.—Scharman vy. Scharman, 38 
Nebr. 39, 56 NW 704. 

N. Y.—Marsh v. McNair, 99 N. Y. 
174, 1 NE 660; Chester v. Kingston 
Banke T6eNevYe.336 [att Ai Barb. 2g 
Mulford v. Muller, 3 Abb. Dec. 330. 
1 Keyes 31; Vickers v. Battershall, 8 
Hun 496, 32 NYS 314; Shaw v. Well- 
man, 59 "Hun 447, 13 NYS 527; Wor- 
muth v. Tracy, 15 Hun 180; Nichols 
v. Smith, 42 Barb. 381; Josephson v. 
Gens, 141 NYS 522; Beardsley v. 
Gaylord,’ 20 .\NWS, 349) [aff 142) Nave 
662 mem, 37 NE 570 mem]; Gilchrist 
v. Cunningham, 8 Wend. 641; Moses 
v. Murgatroyd, 1 Johns. Ch. 119, 7 
AmD 478. 

Or.—Gress vy. Wessinger, 88 Or. 625, 
172 P 495. 
eee ae v. James, 10 Serge. & R. 

Tex.—Clarke v. Adam, 30 Tex. Civ. 
A. 66, 69 SW 1016; Smith v. Lang, 
2.Dex,; Civa Ay 683)922- Sw L197. 
oe Ae Va.—Sayre v. King, 17 W. Va. 

[a] Illustrations.—(1) Where the 
property and securities of defendant 
are transferred to another under a 
written instrument providing that the 
transferee shall discharge the debts 
and obligations of defendant, evidence 
of a ‘parol agreement, whereby de- 
fendant agreed to indemnify the 
transferee should the assets be in- 
sufficient to discharge all debts and 
liabilities, is admissible to show that 
the instrument was not a sale but a 
pledge. Western Underwriting, . etc., 
Co. v. Valley Bank, 237 Fed. 45, 150 
CCA 247. (2) Where a debtor gives 
to his creditor a check for a given 
amount and assigns to him certain 
property in consideration of a certain 
sum paid, and the creditor gives the 
debtor a receipt “in full of account to 
date,” the creditor may show that the 
money was not paid as stated in the 
receipt, and that the assignment was 
only as collateral security. Skenan- 
doa Cotton Co. v. Lefferts, 13 NYS 33 
[aff 142 N. Y. 683 mem, 37 NE 825 
mem]. 

[b] Assignment of land coixtract 
as collateral to a note, and the note, 
may be shown by parol to be merely 
security for the performance of a con- 
tract. Gress v. Wessinger, 88 Or. 625, 
W2IPA495: 

{c] Declarations.—Previous and 
subsequent declarations of the as- 
signee in reference to the assign- 
ment of a legacy, absolute on its face, 
to show that it was in reality as- 
signed as collateral security for an 
antecedent debt are admissible as cor- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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other security;*® and such fact may also be shown 
by written evidence.*7 For example, where a note or 
other negotiable instrument is indorsed by the holder 
to another, parol evidence is admissible to show that 
the indorsement was intended to transfer the paper 
simply as collateral security, and not absolutely.*® 
making the transfer, 
amounts to a complete contract or agreement between 
the parties, parol evidence cannot be introduced to 
vary or contradict the terms of the written con- 
tract;*® and conversely, where the law requires a (§ 
parol evidence is not admis- 
sible to show that writings which on their face are 
not pledges amount to such in fact.°° 

[§ 33] c. Weight and Sufficiency. 
rules®? apply in regard to the weight and sufficiency 
of the evidence as to the character of a particular 
transaction, whether it constitutes a pledge or other 
and the terms and conditions 
Thus evidence sufficient to show whether 
an ambiguous transaction constitutes a pledge may 


But where the instrument, 


pledge to be in writing, 


form of contract,°? 
thereof.®3 


eect arin’ evidence. Kutz’s App. 100 
2. = 

Parol or extrinsic evidence affect- 
ing writings generally see Evidence 
§§ 1380-1387. 

46. See Evidence § 1679 

47. Rohrle v. Stidger, 50 ae 207; 
Marshall v. Williams, 3 N. 405. 

48. Ala.—Overstreet v. wien: 36 
Ala. 649. 

Ind.-—Hazzard v. Duke, 64 Ind. 220. 

Mo.—Wood v. Matthews, 73 Mo. 


477. 
N. Y.—Cassidy v. Jenkins, 101 N. 
Y. 653 mem [aff 16 NY Wkly Dig560]. 
Pa.—Leas v. James, 10 Serg. & R. 


49. See Evidence § 1458. 

50. See Evidence § 1458. 

51. See Evidence §§ 1730-1806. 

52. [a] Evidence held sufficient 
to show pledge: (1) In general. Gan- 
ey v. Cockerham, (La. A.) 123 S 194; 
Scott v. Cowen, 274 Mo. 398, 195 SW 
732; Farmers’ Bank v. Ogden, 192 
Mo. A. 243, 182 SW 501, 188 SW 201; 
Wright Steam Engine Works v. Mc- 
Adam, 113 App. Div. 872, 99 NYS 577 
[aff 190 N. ¥. 550 mem, 83 NE 1135 
mem]; Gress v. Wessinger, 88 Or. 
625, 172 P 495. (2) Of mortgage. 
Caldwell v. Meshew, 53 Ark. 263, 13 
SW 761; Stoner v. Security Trust 
Cones. Cal vAl 2206-190) E500... eOr 
. Mims v. Hunken, (Tex. Civ. A.) 
262 SW 930; Moss v. Rubison, 102 
Wash. 578, 173 P 625. (4) Pledge and 
not a sale. Emmetsburg First Nat. 
Bank v. Gunhus, 133 Iowa 409, 110 
NW 611, 9 LRANS 471; Leblanc v. 
Bouchereau, 16 La. Ann. 11; Neal v. 
Heinrichs, (Mo. A.) 259 SW 492; 
Campbell v. Lederer Realty Corp., (R. 
I.) 125 A 222; Carlson v. Dixon, 155 
Wis. 63, 143 NW 1064. 

[b] Evidence held insufficient to 
show pledge: (1) In general. Inter- 
state Employment System v. Direc- 
tor Gen. of Railroads, 70 Colo. 240, 
199 P 485;. Martin v. Fritz, 194 Iowa 
740, 190 NW 514; Citizens’ "Nat. Bank 
v. Rombauer, 194 Mo. A. 690, 189 SW 
651. (2) Of certificate of deposit as 
collateral to a note. Towler v. Mt. 
Carmel Trust, etc., Bank, 206 Ill. A. 


427. (3) Of note and mortgage. Rob- 
inson v. Huschle, 233 Ill. A. 519. 
53. Celada v. Mathias, (Tex. Civ. 


A.) 269 SW 459. 

54. Reading Finance, etc., Co 
Harley, 186 Fed. 673, 108 CCA’529 Taft 
183 Fed. 1023]; Le Blane v. Bouche- 
reau, 16 La. ‘Ann. 11; Carothers Ware- 
house Bldg. Assoc. v. McConnell, 30 
Ok. 394, 399, 121. P 191 [quot Cyc]. 

{a] Contemporaneous written 
promise to deliver notes as collateral 
is strong evidence of a debt and de- 
livery by way of pledge. Meyer v. 
Moss, 110 La. 132, 34 S 332. 

[b] Letter held insufficient to 
show pledge. Reading Finance, etce., 


PLEDGES 


parties.>? 


tration. 


The general 


Co. v. Harley, 186 Fed. 673, 108 CCA 
529 [aff 183 Fed. 1023]. 

55. Schwind v. Boyce, 94 Md. 510, 
51 A 45; Carothers Warehouse Bldg. 
Assoc. v. McConnell, 30 Okl. 394, 399, 
Tl eye 

56. Ayer v. Seymour, 15 Daly 249, 
5 NYS 650; Carothers Warehouse 
Bldg. Assoc. v. McConnell, 30 Okl. 394, 
SOO et Zire LO oto tCy.e |. 

Ph ata see supra § 32 note 


[ce]. 
57. Ala.—Selma Bridge Co. v. Har- 
ris, 132 Ala. 179, 31 S 508. 

Ark.—Caldwell v. Meshew, 53 Ark. 
263, 13 SW 761. 

Tll—Harding v. Commercial Loan 
Co., 84 Ill. 251; Robinson vy. Huschle, 


*233 Ill. A. 519. 


La.—Le Blane v. Bouchereau, 16 
La. Ann. 11. 

Rie -—Schwind v. Boyce, 94 Md. 510, 
iach lente Trust Co. v. Rob- 
bins, 173 Mass. 261, 53 NE 868. 

Nebr.—Sharmer v. McIntosh, 43 
Nebr. 509, 61 NW 727. 

N. Y.—Ayer v. Seymour, 15 Daly 
249, 5 NYS 650. 

Okl.—Carothers Warehouse Bldg. 
eee v. McConnell, 30 Okl. 394, 121 

il, 

Wis.—Jenkins v. Schaub, 14 Wis. 1. 

[a] Conduct and conversations of 
parties may be sufficient to establish 
a pledge. Daly v. Spiller, 119 Ill. A. 
272 [aff 222 Ill, 421, 78 NE 782]. 

[b] Proof merely that defendant 
was indebted to plaintiff, and that 
plaintiff had in his possession notes 
payable to the order of defendant, 
and not indorsed, is insufficient to 
show that such notes were pledged to 
secure such debt. Sharmer v. McIn- 
tosh, 43 Nebr. 509, 61 NW 727. 

[c] Letter to attorney.—On an is- 
sue as to whether a transaction was 
a sale by plaintiff to defendant of 
notes and mortgages, as claimed by 
defendant, or was an assignment as 
collateral security, as it purported to 
be, and as was claimed by plaintiff, 
a statement in a letter from plaintiff 
to defendant’s attorney that the 
transaction ‘‘was only an indirect way 
to purchase” the notes and mortgages 
is sufficient corroboration of defend- 
ant’s testimony to sustain a finding 
in his favor. Standen v. Brown, 31 
NYS: 535) [afto752: IN. WY 128, 7462N 


167]. 
58. Proctor v. Whitcomb, 134 
Leopold, 124 


Mass. 428. 
59, Ill.—wTravers v. 
Tl. 431, 16 NE 902 [aff 25 Ill. A. 238]. 
La.—Millot v. Conrad, 114 La. 1938, 
38 8 139. 
Mass.—Kelly v. McDonald, 167 
Mass. 581, 46 NE 380. 
Mich.—McDonald v. Birss, 99 Mich. 
329, 58 NW 359. 
N. Y.—Selleck v. Manhattan Fire 
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consist of the writings, if any, accompanying the 
transaction,°* the oral statements of the parties made 
at the time,°®® or afterward,°® and of any collateral 
circumstances tending to show the intentions of the 
The uncontradicted evidence of one of the 
parties that the property was transferred as collat- 
eral may be sufficient to prove a pledge.®® 
the case of a transfer, absolute on its face, it cannot 
be construed as a pledge unless the evidence is clear 
and convineing.®® 
34] 8. Acknowledgment; Recording and Regis- 
In the absence of statute a contract of 
pledge in writing need not be aeknowledged.®° 
Recording and registration. 
pledge ordinarily is not required to be in writing 
in the absence of statute requiring it, a written con- 
tract of pledge need not be registered or recorded ;°? 
and statutes are inapplicable to such a pledge, which 
require the recording or registration of a contract of 
sale,®? an assignment in trust,°* or a mortgage.°® 
Under some statutes, however, a written contract of 


But in 


Sinee a contract of 
get 


Alarm Co., 117 NYS 964. 

[a] Evidence held insufficient.— 
Where an absolute assignment is 
made by a wife in favor of a third 
person, a receipt taken by the hus- 
band in his own name, and not as 
agent for his wife, stating that the 
transfer is as collateral security, is 


not sufficient to prove a pledge. Dur- 
fee v. McClurg, 6 Mich. 228. 
[b] Where mortgage is  trans- 


ferred for much less than its real 
value, slight circumstances will be 
sufficient to determine the transac- 
tion to be a transfer as collateral se- 
curity, and not a sale. McKinney v. 
Miller, 19 Mich. 142. 

{c] Statement in petition ‘of as- 
signee for the appointment of an ad- 
ministrator for the estate of the as- 
signor, that he was a creditor of the 
estate for the debt secured by the 
assignment, is sufficient. McDonald 
Vv. Birss, 99 Mich. 329, 58 NW 359. 

[dad] Collateral note.—Although an 
assignment of a claim to a bank is 
absolute in form, a collateral note 
is prima facie evidence that the 
assignment was collateral. Selleck 
v. Manhattan Fire Alarm Co., 117 
NYS 964. 

60. Irwin v. McDowell, 4 Cal. Un- 
rep. Cas. 329, 34 P 708. 


Acknowledgments generally see 
Acknowledgments 1 C. J. p 739. 

61. See supra § 25. 

62. U. S.—Ex p. Fitz, 9 F. Cas. 


No. 4,837, 2 Lowell 519. 
Me.—Shaw v. Wilshire, 65 Me. 485. 
N. Y.—Parshall v. Eggert, 54 N. Y. 
18 [rev 52 Barb. 367]; Haskins v. 
Rely, 24 N. Y. Super. 160, 1 AbbPr 


Pa.—In re Handy, 167 Pa. 552, 31 
A 983, 986. 

W. Va.—Parkersburg First Nat. 
Bank v. Harkness, 42 W. Va. 156, 24 
SE 548, 32 LRA 408. 

[a] In Illinois, by statute, where 
the pledgor retains possession of the 
property pledged in accordance with 
the terms of the contract, the instru- 
ment creating the pledge should be 
properly acknowledged and record- 
ed. Griffen v. Henry, 99 Ill. A. 284. 

63. Arendale v. Morgan, 5 Sneed 
(Tenn.) 703. 

Filing and registration of contracts 
of aoe see Sales [35 Cyc 350, 682 et 
seq]. 

Setggat re Handy, 167 Pa. 552, 31 A 


983 

65. U. S.—Dale v. Pattison, 234 U. 
S. 399, 34 SCt 785, 58 L. ed. 1370 (aff 
199 Fed. ORS ly BEES ‘CCA 663]; Chatta- 
nooga Sav. Bank’s Pet., 261 Fed. 116; 
EXx p. Fitz, 9 F. Cas. No. 4,837, 2 Low- 
ell 519. 

Ala.—American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21. 

Kan.—Citizens’ Nat. Bank v. Bank 
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pledge is not valid as against third persons unless 
it is duly registered and recorded,°®® and a third per- 
son within the meaning of this rule includes the seller 
of the property pledged, who seeks to recover the 
purchase price thereof from the pledgor,®’ and also 
includes other creditors of the pledgor, where the 


of Commerce, 80 Kan. 205, 101 P 1005. 

Ky.—Thoms v. Southard, 2 Dana 
475, 26 AmD 467; Hamilton v. Wag- 
ner, 2 A. K. Marsh. 331. 

Mich.—Preston Nat. Bank v. 
George T. Smith Middlings Purifier 
Co., 84 Mich. 364, 47 NW 502. 

N. Y.—Parshall v. Eggert, 54 N. Y. 
18 [rev 52 Barb. 367]; In re Jenney, 
19 Mise. 244, 44 NYS 84 [aff 19 App. 
Div. 627 mem, 46 NYS 1094 mem]. 

N. G.—Doak v. State Bank, 28 N. 
Crasog 

Tenn.—Hurst v. Jones, 10 Lea 8; 
Arendale v. Morgan, 5 Sneed 703; 
McCready v. Haslock, 3 Tenn. Ch, 13. 

[a] Illustration.—A pledge of per- 
Sonalty so situated that the owner 
cannot deliver it to the pledgee, he 
having no such apparent ownership 
as would be relied on by creditors and 
mortgagees, will not, in the absence 
of a controlling decision of the state 
court, be regarded as embraced ina 
statute providing that chattel mort- 
gages not accompanied by actual 
change of possession shall be invalid 
as to certain: persons unless record- 
ed. Dale. v. Pattison, 234 U. S. 399, 
34 SCt 785, 58 L. ed. 1370 [aff 199 Fed. 
9875 117 CCA 663 3]. 

Recording, filing, or registration of 
chattel mortgage see Chattel Mort- 
gages §§ 186-244. 

Recordation of assignment of mort- 
gage see Chattel Mortgages § 415; 
Mortgages §§ 678, 679. 

66. Hardy v. Ruggles, 1 Hawaii 
457; Tee Bi v. Chartered Bank of 
India, etc., 41 Philippine 596; Ma- 
honey v. Tuason, 39 Philippine 952; 
Ocejo v. International Bank Corp., 37 
Philippine 631. 

{a] In Louisiana (1) under Civ. 
Code art 3158 (3125) pledges of mov- 
able property, except promissory 
notes, bills of exchange, stocks, and 
other evidences of debt, must be re- 
corded to be valid against third per- 
sons. Hubert v. His Creditors, 1 La. 
Ann. 4438; Saul v. His Creditors, 5 
Mart. N. S. 569, 16 AmD 212; Johnson 
v. Duncan, 5 Mart. 168. (2) But an 
exception is made of acts of pledge 
executed to a bank and passed by the 
cashier. Hubert v. His Creditors, 
supra. (3) Recordation, under Civ. 
Code art 3247 (3214), is not neces- 
sary to the validity of a commission 
merchant’s lien for advances on 
goods consigned to him, where the 
goods have come into his possession 
before any lien of a third person at- 
tached to them. Helmy. Meyer, 30 
La. Ann. 943. 

{b] In Pennsylvania a creditor ac- 
cepting the assignment of a judgment 
note as collateral security should en- 
ter it of record within a reasonable 
time, if thereby it will become a lien 
upon realty, and revive it, from time 
to time, if necessary, even without 
any agreement thereon. York City 
Bank v. Rieker, 262 Pa. 28, 104 A 804. 

[ec] In Canada, under Civ. Code 
art 1977, a pledge of immovables 
must be registered in order to be ef- 
fectual against third persons. Great 
Eastern R. Co. v. Lambe, 21 Can. S. 


Tec Bi v. Chartered Bank of 
India, ete., 41 Philippine 596; Ocejo 
v. International Bank Corp., 37 Phil- 
ippine 631. 

68. Burnes v. Daviess County 
Bank, etc., Co., 1385 Ky. 355, 122 Sw 
182, 185 AmSR 467, 25 LRANS 525; 
Betita v. Ganzon, 49 Philippine 87; 
Tec Bi v. Chartered Bank of India, 
etc., 41 Philippine 596; Great Hastern 
TeLeCoOn Ven Wambe, -21.Can, S.C. 437) 

69. Manner of delivery see infra 


§§ 37, 


PLEDGES 


Possession as against receiver see 
Receivers [34 Cyc 227]. 

70.' U. S.—Casey v. Cavaroc, 96 U. 
Ss. Bod 24 4, ed, 779. 


Me 145 La. 1066, 83 8 255; Mechan- 
ics’ Bank v-' Van Zant, 144 La. 685, 
81 S 251; In re Pleasant Hill Lumber 
Co., 126 La. 748, 52 S 1010; Donovan 
Ve Travers, #22. La. 458, 47 S 769; 
Gragard v. Metropolitan Bank, 106 
La. 298, 30 S 885; Delogny v. Credi- 
tors, 48 La. Ann. 488, 19°S 614; Citi- 
zens’ Bank v. Janin, 46 La. Ann. 995, 
15 S 471; Conger v. New Orleans, 32 
La. Ann. 1250; Sevin v. Caillouet, 30 
La. Ann. 528; Foltier v. Schroder, 
19 La. Ann. 17, 92 AmD 521; Martin 
Wetec S Creditors, 158 a. Ann... 165; 
Deloach v. Jones, 18 La. 447; Hagan 
v. Sompeyrae, 3 La. 154. 

9 i i Noble, 29 


Porto Rico 605, 608 [quot Cyc]. 

Tex.—Wilson v. Shear Co., (Civ. A.) 
38 SW (2d) 849 [rev on other grounds 
sub nom. Phillips vy. Citizens’ Nat. 
Bank, (Commn. A.) 15 SW (2d) 550]; 
Houston First Nat. Bank v. Campbell, 
(Civ. A.) 193 SW 197, 199 [quot Cyc]. 

Can.—Booth v. Mechean, [1927] Can. 
S. C. 248, [1927] 2 DomLR 289. 

Que.—Desjardins v. Methot, 17 Que. 
Pr. 454; Union Sulphur Co. v. Roir- 
don Co., 30 RevLeg 144; Cadorette v. 
Baillargeon, Ltd., 28 RevLeg 190; 
Duhamel v. Lebeau, 25 RevLeg 106. 

[a] As to security under Bank 
Act.—This requirement cannot be ex- 
tended to security given under Bank 
Act § 88 which is a pawn without 
dispossession and can only be grant- 
ed by the owner of the thing given in 
security, or by a factor under provin- 
cial laws. Union Sulphur Co. v. Roir- 
don Co., 30 RevLeg (Que.) 144. 

Lb] Under Spanish law, however, 
it has been said that in case of “a 
pledge of the voluntary class . 
possession of the pledge is not ‘neces- 
sary to create the obligation.” Hill 
v. MceDermot, Dall. (Tex.) 419, 423. 

71. See cases infra note 72. 

72. U. S8.—Christian v. Atlantic, 
Cle Ry CO. os Uns. 2oonl0) SCte2 60, 
33 L. ed: 589; Casey v. Cavaroc, 96 
U. S. 467, 24 L. ed. 779; Conard v. 
Atlantic Ins. Co., 1 Pet. 386, 7 L. ed. 
189; McDonnell v. China Bank, 33 F. 
(2d) 816; Barnsdall State Bank v. 
Dykes, 26 F. (2d) 696; Texas Sulphur 
Co. v. Guaranty Bank, ete., Co., 4 F. 
(2d) 662; Beaver Bd. Cos. v. Imbrie, 
296 Fed. 670; ‘In re Smith-Flynn 
Commn. Co., 292 Fed. 465; In re Sul- 
livan Co., Inc., 254 Fed. 660, 166 CCA 
158 [aff 247 Fed. 189]; In re Harvey, 
212 Fed. 340 [app to Ct. of App. den 
sub nom. Baxter v. Bevil, ete., Co., 219 
Fed. 309]; In re Rohrer, 186 Fed. 997 
[rev on other grounds 196 Fed. 5, 115 
CCA 639]; Little Rock St. Grading 
Dist. No. 60 v. Hagadorn, 186 Fed. 
451, 108 CCA 429 [certiorari den 223 
U. S. 721, 32 SCt 524, 56 L. ed. 630]; 
American Can Co. v. Erie Preserving 
Co., 188 Fed. 96, 105 CCA 388 [aff 171 
Fed. 540, 548]; In re Aytomobile 
Livery Serv. Co., 176 Fed. 792; Phil- 
adelphia Warehouse Co. vy. Winches- 
ter, 156 Fed. 600; Fidelity Ins., ete., 
Co. v. Roanoke Iron Co., 81 Fed. 439; 
Hook v. Ayers, 80 Fed. 978, 26 CCA 
287; Thurber v. Oliver, 26 Fed. 224; 
Adams v. Merchants’ Nat. Bank, 2 
Fed. 174, 9 Biss. 396; In re Wiley, 
29 F. Cas. No. 17,655, 4 Biss. 171. 

Ala.—Lewis v.. Mobile Bank, 204 
Ala. 689, 87 S 176; Rice v. Garnett, 17 
Ala. A. 239, 84 S 557. 

Ariz.i—Martin v. 
Co 18 Ariz: 
AnnCas1918C 1240. 


Bankers’ Trust 
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pledge has been made to secure a particular debt.°* 
[§ 35] G. Delivery and Possession®®—1. Neces- 
sity. Under both the eivil?® and the common law*t 
it is essential to the validity of a pledge of personal 
property that either actual or constructive possession 
of the pledged property be delivered to the pledgee,*? 


Ark.—Belford v.. Aon None 
157 Ark. 318, 248 SW 265; Umsted 
Auto Co. v. Henderson Auto Co., 13% 
Ark. 40, 207 SW 4387; Wilson v. Crit- 
tenden County Bank, etc., Co., 98 Ark. 
S79 KUL 5s SiWei885- 

Cal. —Sequeira v. Collins, 153 Cal. 
426, 95 P 876; Lilienthal vy. Ballou, 
125. Cal. 183, 57 PB 897; George Vv. 
Pierce, 123.Cal. 172, 55 P CEE SAT 222 
53; McFall _ v. Buckeye Growers’ 
Warehouse Assoc., 122 Cal. 468, 55 
P253, 68. Ams Ri s47% Sinsheimer 
Whitely, TLR Cale S73, eto SL LO, 
AmSR 192: Palmtag v. Doutrick, 
Cal. 154, 43 AmR 245; Brewster 
Hartley, 3 Cale lbs ‘99 AmD 237: 
Wright v. Ross, 36 Cal. 414; Gay v. 
Moss, 34 Cal. 125; Goldstein v. Hort, 
30 Cal. 372; Standard Auto Sales Co. 
v. Lehman, 43 Cal.-A. 763, 186 P 178. 
a coe .—Best v. Wolf, 67 Colo. 42, 185 

Conn.—People’s Bank v. Aitna In- 
demn. Co., 91 Conn,” 57," 98 VAns3539 
Skiff v. Stoddard, 63 Conn. 198, 26 
A 874, 28 A 104, 21 LRA 102; Hunt- 
ington v. Sherman, 60 Conn. 463, 22 
A 769. 

Dak.—Everett v. Buchanan, 2 Dak. 
249, 6 NW 439, 8 NW 81. 

Del.—Bradford Co. v. United Leath- 
er Co., 11 Del. Ch. 110, 97 A 622. 

Ga.—Commercial Bank v. Flowers, 
116 Ga. 219, 42 SE 474; Halliday v. 
Stewart County Bank, 112 Ga. 461, 
37 SEH 721; Citizens’ Banking Co. v. 
Peacock, 103 Ga. 171, 29 SE 752; Na- 
tional Exch. Bank v. Graniteville Mfg. 
Co., 79 Ga. 22, 3 SE 411; Macon First 
Nat. Bank v. Nelson, 38 Ga. 391, 95 
AmD 400; Consolidated Co. v. Citi- 
zens’ Bank, 32 Ga. A. 113, 122 SE 732. 

Ida.—Radke v. Liberty Ins. Co., 37 
Ida. 436, 216 P 1040. 

Ill—Atkinson v. Foster, 134 Ill. 
472, 25 NE 528; Corbett v. Under- 
wood, 83 Ill. 324, 25 AmR 392; Griffen 
v. Henry, 99 Ill. A. 284; Silverman 
v. McGrath, 10 Ill. A. 413. 

Ind.—Franklin Nat. Bank v. White- 
head, 149 Ind. 560, 49 NE 592, 63 
AmSR 302, 39 LRA 725; State v. 
Jeffersonville First Nat. Bank, 89 Ind. 


A Jordan v. Turner, 38 Blackf. 
Iowa.—Andrew y. Hanchett, 226 


NW 3; Reyelts v. Feucht, 206 Iowa 
1326, 221 NW 937, 939 [quot Cyc]; 
Bruley v. Rose, 57 Iowa 651, 11 NW 
629; Nevan v. Roup, 8 Iowa 207. 

Kan.—Atkinson v. Bush, 91 Kan. 
860, 868, 189 P 393 [cit Cyc]; Matth- 
ewson v. Caldwell, 59 Kan. 126, 52 P 
104; Raper v. Harrison, 37 Kan. 248, 
U5 PA219 

Ky.—Marks Co. Vv. Marx, 223 Ky. 
339, 3 SW (2d) 644; People’s Bank v. 
Continental Supply Co., 213 Ky. 44, 
280 SW 458; Little v. Berry, 113 SW 
902; Mechanics’ Trust Co. v. Dan- 
dridge, 37 SW 288, 18 Kyl 6255 
Douglas v. People’s Bank, 86 Ky. 176, 
5 SW 420, 9 AmSR 276, 10 KyL 243. 

Me.—Mosher y. Smith, 67 Me. 172; 
Collins v. Buck, 63 Me. 459; Beeman 
v. Lawton, 37 Me. 548; Spaulding v. 
Adams, 32 Me. 211; Eastman v. Av- 
ery, 23 Me. 248; Gleason v. Drew, 
9 Me. 79. 

Md.—Texter v. Orr, 86 Md. 392, 38 
A 939; Dungan v. Mutual Ben. L. 
Ins. Co., 38 Md. 242. 

Mass.—Harding v. Eldridge, 186 
Mass. 39, 71‘NE 115; Moors v. Read- 
167 Mass. 322, 45 NE 760, 57 
Thompson v. Dolliver, 
132 Mass. 103; Kimball v. Hildreth, 8 
Allen 167; Walker v. Staples, 5 Allen 
384; Sumner v. Hamlet, 12 Pick. 76; 
Bonsey v. Amee, 8 Pick. 236; Peters 
v. Ballistier, 3 Pick. 495. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or to some one as his agent or representative,** or, 
under some statutes, to a third person agreed upon as 
In some of these jurisdictions this 
rule is affirmed by statute, declaratory of the civil 
The purpose of this requirement 
is not only as evidence of the contract of pledge but 
also as notice to third persons dealing with the prop- 


pledgeholder.74 


or common law.7> 


Mich.—Merchants’ Bank vy. Hib- 
bard, 48 Mich. 118, 11 NW 834, 42 
AmR 465; Holmes v. Hall, 8 Mich. 66, 
77 AmD 444, 

Minn.—Clark yv. Corser, 154 Minn. 
508, 191 NW 917; Mahoney v. Hale, 
66 Minn. 463, 69 NW 334; Combs v. 
Tuchelt, 24 Minn. 423. 

Miss. -_Chicago First Nat. Bank v. 
Caperton, 74 Miss. 857, 22 S 60; Van 
Eaton v. Napier, 63 Miss. 220. 

Mo.—National Bank of Commerce 
v. Flanagan Mills, ete., Co., 268 Mo. 
547, 188 SW 117: Miners’ Bank v. 
Aylor,. (A.) 264 Siw 99; Grand Ave. 
Bank vy. St. Louis Union Trust Co., 
135 Mo. A. 366, 115 SW 1071; Chit- 
wood v. Lanyon Zine Co., 93 "Mo. A. 
225; Staples v. Simpson, 60 Mo. A. 
73; Conrad v. Fisher, 37 Mo. A. 352, 
8 LRA 147. 

Mont.—National Park Bank v. 
American Brewing Co., 79 Mont. 542, 
257 P 436; Goriez v. Rock Creek 
Ditch Co., 67 Mont. 566, 216 P a8 
Brunswick-Balke-Collender Co. 
Higgins, 34 Mont. 11, 165 P 1109, 111i 
[quot Cyc]. 


Nebr.—Sharmer ‘v... McIntosh, 43 
Nebr. 509, 61 NW 1727. iy 

Nev.—Reed v. Ash, 3 Nev. 116. 

N. H.—Rowell ,v. Claggett, 69 N. 
H. 201, 41 A 173; Pinkerton v. Man- 
chester, ete. Re Cos 427 0N. ay 4245 


Leach v. Kimball, 34.'N. H. 568; Wal- 
cott v. Keith, 22 N. H. 196; Haven v. 
Low, 2 N. H. 43; 9 AmD 25. 

N. J.—Dirigo Tool Co. v. Woodruff, 
4AN. J. Faq. 3363°7% ApA25, 

N. Y.—Titusville Iron Co. v. New 
York, 207 N. Y. 203, 100 NE 806; 
Siedenbach v. Riley, 111 N. ¥./ 560, 19 
NE 275; Wilson v. Little, 2 N. Y. 
443, 51 AmD 307; Waterloo First Nat. 
Bank v. Bacon, 113 App. Div. 614, 98 
NYS 717 [aff 189 N. Y. 533 mem, 82 
NE 1126 mem (aff 216 U. S. 134, 30 
SCt -3637" 54. i: edi) 418) ]; ‘Ceas /v: 
Bramley, 18 Hun 187; Muller v. Pon- 
dir, 62 ans: 480) [aff 55° N. ¥.-3251; 
Milliman vy. Neher, 20 Barb. 37; 
Campbell v. Parker, 22 N. Y. Super. 
322; Hays v. Riddle, 3 N. Y. Super. 
248; Haskins v. Patterson, 1 Edm. 
Sel. Cas. 120; Taylor v. Perkins, 26 
Wend. 124; Barrow vy. Paxton, 5 
Johns. 258, 4 AmD 354; Davenport v. 
Buffalo City Bank, 9 Paige 12. 

N. C.—Sneeden v. Nurnberger’s 
Market, 192 N. C. 439, 135 SE 328; 
Castelloe v. Jenkins, 186 N. C. 166, 
119 SE 202; Boney, ’etc., Milling Co. 
v. J. C. Stevenson Cone GteNaiC: a LO. 
77 SE 676; McCoy v. Lassiter, 95 N. 
Cc. 88; Thompson vy. Andrews, 53 N. 
C453: - Owens v. Kinsey, 52° N.C. 
245; Propst v. Roseman, 49 N. C. 130. 

N. D.—Grand Forks Second Nat. 
Bank vy. St. Thomas First Nat. Bank, 
8 N. D. 50, 76 NW 504. 

Oh.—Fielding, v. Middlebaugh, 2 
Oh. Dec. (Reprint) 55, 1 WestLMonth 
218; In re Engle, 1 OhS&CP 101, 1 
OhNP 110. 

Okl.—Prosser v. Norton, 126 Okl. 
2020259 e2Ats, Mayo vs @hede; ais 
OkI. a URSSa Lena 15765) P 348; 349. [cit. Cyc]; 
eeuenen vy. Kincaid, ’4 Okl. 554, 46 Pp 

7 

Or.—Schumann y. Bank of Cali- 
fornia Nat. Assoc., 114 Or. 336, 233 
RP 860, 81 ALR °1531;. Marquam v. 
Sengfelder, 24 Or. 2, 32 P 676. 

Pa.—Thompson v. Hazelwood Sav., 
ete., Co., 234 Pa. 452, 457, 83 A. 284 
[quot Cyc]; American Exch. Nat. 
Bank v. Federal Nat. Bank, 226 Pa. 
ZRoe oe OS oy Los ATO by. HOM IGS 2.7 
LRANS 866, 18 AnnCas 444; Sholes 
v. Western Asphalt Block, etc., Co., 
183 Pa. 528, 38 A 1029; Mercer Coun- 
ty v. Pittsburgh, 6tCG,, Run CO. 12 (Pa. 
389. 
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Philippine.—MeMicking v. Marti- 
nez, 15 Philippine 204. 

Porto Rico.—Sierra v. Noble, 29 
Porto Rico 605, 608 [quot Cyc]. 

S. D.—Buffalo Pitts Co. v. Deeg, 30 
S. D. 384, 138 NW 802. 

Tenn.—Nashville Trust Co. yv. First 
Nat. Bank, 128 Tenn. 617, 134 SW 
311; Hurst v. Jones, 10 Lea 8; John- 
son v. Smith, 11 Humphr, 396. 

Tex.—Luckett v. Townsend, 3 Tex. 
119, 49 AmD 723; Wilson v. Shear 
Co., (Civ. A.) 3 SW (2d) 849 [rev 
on other grounds sub nom. Phillips 
v. Citizens’ Nat. Bank, (Commn. A.) 
15 SW (2d) 550]; Houston First Nat. 
Bank v. Campbell, (Civ. A.) 1938 SW 
197, 199 [quot Cyc]; Riley v. Hall- 
mark, (Civ. A.) 180 SW 134. 

‘Utah.—Hyams vy. Bamberger, 10 
Utah 3, 36 P 202. 

Vt.—Samson v. Rouse, 72 Vt. 422, 
48 A 666; Russell v. Fillmore, 15 
Vt. 130; Fletcher v. Howard, 2 Aik. 
115, 16 AmD 686. 

Wash.—California Bank v. Dana- 
miller, 125 Wash. 255, 215 P 321, 36 
ALR 1753; Hastings v. Lincoln Trust 
Conn 115) Washi) 492, 197%) BP 627,718 
ALR 583; Heilbron v. Guarantee L. 
& T. Co., 13 Wash. 645, 43 P 932. 

W. Va.—Parkersburg First Nat. 
Bank v. Harkness, 42 W. Va. 156, 24 
SE 548, 32 LRA 408. 

Wis.—Geilfuss v. Corrigan, 95 Wis. 


651, 70 NW _ 306, 60 AmSR 143, 37 
LRA 166; Seymour v. Colburn, 43 
Wis. 67. 


Wyo.—Toms v. Whitmore, 6 Wyo. 
220, 44 P 56. 

Eng.—Dublin City Distillery, Ltd. 
v. Doherty, [1914] A. C. 823; Young 
v. Lambert, L. R. 3 P. C. 142; Donald 
Ve Suckling. il. oL) (Qa Bio 8b. 2 
ERC 301; Meyerstein v. Barber, L. 
Re QC sae 38; Ryall v. Ralle, 1 Atk. 
165, 26 Reprint 107, 1 Ves. 348, 27 
Reprint 1074; Martin v. Reid, oi Cc. 
Be aNSIS: 730, 103 ECL 730, 142 Re- 
print 982. 

Post ee v. Barlow, 14 Can. 


Sac. 

Man.—Harris v. Whitehead, 25 
Man. 105, 109, 19 DomLR 722, 30 
WestLR 32, 7 WestWkly 660 [cit 
Cyc]. 

[a] back of delivery as fraud.— 


“where the pledgor 
retained possession, the transaction 
was fraudulent per se, and incapa- 
ble of explanation.” Griffen v. Hen- 
ry, 99 Ill. A. 284, 

73) tyes in re Smith-Flynn 
Commun. Co., 292 Fed. 465; In re Pitt- 
man, 275 Fed. 681; In re Bacon, 210 
Fed. 129, 126 CCA 643 [aff 196 Fed. 
986]; Lewis v. Dillard, 76 Fed. 688, 
22 CCA 488. 

Ark.—Wilson v. Crittenden County 
Bank, etc., Co., 98 Ark. 379, 1835 SW 


paee 
wa.—Reyelts v. Feucht, 206 Iowa 
1326, 221 NW 937, 939 [quot Cyc]. 
La.—Smith Bros. Co. v. Richheimer, 
145 La. 1066, 88 S 255;- Donoven v. 
Travers, 122 La. 458, 47S 769. 
Mo.—National Bank of Commerce 
v. Flanagan Mills, ete., Co., 268 Mo. 
547, 188 SW 117; Valley Nat. Bank 
v. Frank, 12 Mo.’A. 460. 
Mont.-_Brunswick-Ealke- ‘Collender 
Co. v. Higgins, 54 Mont. 11,>165 P 
1109, 1111 [quot Cyc]. 
Porto Rico—Sierra v. Noble, 29 
Porto Rico 605, 608 [quot Cyc]. 
Tex.—Houston First Nat. Bank v. 
pom (Civ AL) 19st Siero (-e Loo 
[quot Cy 


Ont cures v. James, 19 U. C. Q. 
6. 

Que.—Duhamel _ v. 25 
RevLeg 106. 

Possession by agent of pledgee gen- 


At common law, 


Lebeau, 
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erty;*® and although a contract of pledge is made 
and acted upon in good faith, if there is no actual 
or constructive delivery and change of possession of 
the property, there is no valid pledge,‘? and the 
pledgee obtains no lien on the property, although he 
actually advances money upon the faith of the con- 
tract of pledge,*® particularly as against ereditors or 


erally see infra §§ 42, 43. 

74. Cal.—Standard Auto Sales Co. 
v. Lehman, 43 Cal. A. 763, 186 P 178. 

Ida.—Radke v. Liberty Ins. Co., 37 
Ida. 436, 216 P 1040. 

Ind.—Fletcher American Nat. Bank 
Ree ee 76 Ind. A. 150, 128 NE 


Mont.—Goriez v. Rock Creek Ditch 
Co., 67 Mont. 566, 216 P 778: 

Philippine.—McMicking v. Marti- 
nez, 15 Philippine 204. 

75. See statutory provisions. 

76. Pierce v. National Bank of 
Commerce, 268 Fed. 487; Dirigo Tool 
Co: vi Woodrutt, 41 Nog. Bas 336; 7 


a 125; Sierra v. Noble, 29 Porto Rico 
05. 
[a] “One of the reasons, and 


probably the chief reason, for the al- 
leged, general rule that a deposit of 
the thing pledged is an indispensable 
attribute of a valid pledge, is that 
such a pledge is indispensable to pre- 
vent the possession by the pledgor 
of the thing pledged from giving to 
him a false credit, just as the failure 
to deliver personal property sold 
causes a false credit to the vendor 
and avoids the sale.” Pierce v. Na- 
tional Bank of Commerce, 268 Fed. 
487, 492. 

77. U. S.—Buffalo Third Nat. Bank 
v. Buffalo German Ins. Co., 193 U. 
S. 581, 24 SCt 524, 48 L. ed. 801; In 
re Imperial Textile Co., 255 Fed. 199 
[rev 239 Fed. 775]; In re Sullivan 
Co., 254 Fed. 660, 166 CCA 158 [aff 
247 Fed. eots Guarantee Title, 
Co. v. Huntington First Nat. Bank, 
185 Fed. 3738, 107 CCA 429 [aff 193 
Fed. 52, 113 CCA 382]; American 
Can Co. v. Erie Preserving Co., 183 
Fed. 96, 105 CCA 388 [aff 171 Fed. 
540, 548]. 

Cal.—Winter v. Knapp, 90 Cal. A. 
US; e BOO eee ats 

Del.—Bradford Co. v. United Leath- 
er Co., 11 Del. Ch. 110, 97 A 622. 
Fletcher American Nat. Bank 
PES ae As aaa 76 Ind. A. 150, 128 NE 

La.—Mechanics’ Bank v. Van Zant, 
144 La. 685, 81S 251. 

Mass.—People’s Nat. Bank v. Mul- 
halland, 224 Mass. 448, 113 NE 365; 


Baker v. Davie, 211 Mass. 429, 97 
NE 1094,.37 LRANS 944. 

N. C.—Boney, etc., Milling Co. v. 
J. C. Stevenson Co., 161 N. C. 510, 


77 SE 676. 

Pa.—In re Sheridan, 9 Pa. Dist. 10: 

Wash.—Qualley v. Snoqualmie Val- 
ley Bank, 186 Wash. 42, 288 P 915; 
California Bank vy. Danamiller, 125 
Wash. 255, 215 P 321, 36 ALR 752. 

[a] Illustrations.—(1) An agree- 
ment by a debtor to assign accounts 
to one who made advancements is not 
valid as a pledge, where there is no 
delivery of the accounts. In re Im- 
perial Textile Co., 255 Fed. 199 [rev 
239 Fed. 775]. (2) A trust receipt, 
given to secure a loan of money bor- 
rowed to pay for goods, cannot op- 
erate as a pledge where the lender 
never had possession of the goods. 
People’s Nat. Bank v. Mulholland, 
224 Mass. 448, 113 NE 365. 

78. U. S.—In re Sullivan Co., 247 
at 139 [aff 254 Fed. 660, 166 CCA 

Ind.—Franklin Nat. Bank v. White- 


head, 149 Ind. 560,° 49 NE 592, 63 
AmSR 302, 39 LRA 725. 
Me.—Beeman vy. Lawton, 37 Me. 


543. 

Mont.—Goriez v. Rock.Creek Ditch, 
Co., 67 Mont. 566, 216 P 778; Savage 
Tire Sales Co. v. Stuart, 61 Mont. 
524, 203 P 364. 

a H.—Young v. Kimball, 59 N. H. 
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subsequent purchasers or encumbrances in good 
faith,‘® such as attachment or execution creditors 
of the pledgor;%° and this is especially true under a 
statute which makes every charge upon personalty, 
unless actual possession in good faith accompanies it, 
void as to any creditor prior to the recording of the 
It has been held, however, that the fact 
that the property remains in the possession of the 
pledgor does not invalidate the pledge as between 
the parties,*? and that all are bound who claim under 
the pledgor** except purchasers for value without 


charge.*? 


notice.’ 
Essence of contract. 


after delivered.’? 


Philippine.—U. S. Terrell, 2 
Philippine 222. 

[a] Illustration.—An assignment 
of property as a pledge, by an agree- 
ment which permits the pledgor to 
use the property assigned, avoids any 
lien and makes the assignment in- 
valid. Benedict v. Ratner, 268 U. S. 
353, 45 SCt 655, 69 L. ed. 991 [rev 
282 Fed. 12]; Blue v. Herkimer Nat. 
Bank, 30 F. (2d) 256. 

CER BE S.—Interstate Banking, 
ete., Co. v. Brown, 235 Fed. 82, 148 
CCA: . 526; American Can Co. v. Brie 
Preserving Co., 171 Fed. 540 [aff 183 
Fed. 96, 105 CCA 388]. 

Ala.—-Lewis v. Mobile Bank, 204 
Ala. 689, 87 S 176. 

‘Ark.—Belford v. Abston-Wynne, 
157 Ark. 318, 248 SW 265. 

Conn.—People’s Bank v. AStna In- 
demn;. Co.,, 91° Conn. 57, 98 A 353; 
Macdonald v. Attna Indemn. Co., 90 
@onns 415, 97) 7A) 332. 

Ind.—New Albany Nat. Bank v. 
Brown, 63 Ind. A. 391, 114 NE 486. 

N. H.—Rowell v. Claggett, 69 N. 
H: 201, 41..A -173: 

N. Y.—Butfalo German Ins. Co. v. 
Buffalo Third Nat. Bank, 162 N. Y. 
163, 56 NE 521, 48 LRA 107. 

Okl.—Prosser_v. Norton, 126 Okl. 
202, 259 P 217; Jackson v. Kincaid, 
4 OKl. 554, 46 P 587. 

Or.—Citizens’ Inv. Co. v. 
Biano, Co., 128 Ors 17273 P38, 

fa] Thus a pledge of property 
wherein the pledgor retains posses- 
sion with a right to sell and dispose 
of the property is impotent to vest 
in the pledgee any right or title as 
against the pledgor’s ereditors. 
Lewis v. Mobile Bank, 204 Ala. 689, 
87 S 176. 

80. Interstate Banking, etec., Co. v. 
Brown, 235 Fed. 32, 148 CCA 526; 
Rowell v. Claggett, 69 N. H. 201, 41 
A 173; Siedenbach v. Riley, 111 N. Y. 
560, 19 NE 275; Leitch v. Sanford 
Motor Truck Co., 279 Pa. 160, 123 A 
658; Bank of North America v. Penn 
Motor Car Co., 235 Pa. 194,83 A 622. 

81. Burnes v. Daviess County 
Bank, etc., Co., 135 Ky. 355, 122: SW 
182, 135 AmSR 467, 25 LRANS 525. 

82. Davis v. Billings, 254 Pa. 574, 
OO TAN AGS. 

83. Davis v. Billings, supra. 

84. Davis v. Billings, supra. 

85. U. S.—Fidelity Ins., ete., Co. v. 
Roanoke Iron Co., 81 Fed. 439.. 


116 Ga. 219, 42 SE 474; Macon First 
Nat. Bank vy. Nelson, 38 Ga. 391, 95 
AmD 400. 

Ind.—New Albany Nat. Bank v. 
Brown, 63 Ind. A. 391, 114 NE 486. 

‘lowa.—Reyelts v. Feucht, 206 Iowa 
1326, 221 NW 937, 939 [quot Cyc]. 

Kan.—Gray v. Doty, 77 Kan. 446, 
94 P 1008. 

La.—Lee v. Bradlee, 8 Mart. 20. 

Mo.—Storts v. Mills, 93 Mo. A. 201. 


Vv. 


Starr 


In the absence of statute 
otherwise, delivery and possession are not merely a 
consequence of the relation, but are the very essence 
of the contract of pledge,*® for until the pledgee 
takes possession his lien thereon is merely inchoate,*® 
and cannot be claimed except as to articles there- 
But where the pledgee does take 
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livery. 


the pledgee.®* 


[§§ 35-36 


possession, it is in fulfillment of a right to perfect 
the lien,** and not in creation of a new right.®° 

Delivery in escrow to be delivered to the pledgee 
upon the happening of certain conditions which do 
not occur is not a sufficient delivery.°° 

[§ 36] 2. Sufficiency in General—a. Time of De- 
In order to constitute a valid pledge, as 
against creditors or subsequent purchasers or encum- 
braneers in good faith, ordinarily there should be an 
immediate change of possession of the property to 
But a contract of pledge unaccom- 


panied by delivery of the property, and ineffectual 


N. Y.—Buffalo German Ins. Co. v. 


Buffalo Third Nat. Bank, 162 N. Y. 
163, 56 NE 521, 48 LRA 107; Cortel- 
Cas. 200. 


you ae Lansing, 2 Cai. 

N. C.—Castelloe v. Jenkins, 186 N. 
@. 166, 119: SE: 202. 

Or.-Schumann v. Bank of Cali- 
fornia Nat. Assoc., 114 Or. 336, 233 
P- 860, 31) ALR 1531. 

Porto Rico.—Sierra v. Noble, 29 
Porto Rico 605, 608 [quot Cyc]. 

Tenn.—Johnson Vv: Smith, 11 
Humphr. 396. 

Tex.—Houston First Nat. Bank v. 
Campbell, (Civ. A.) 193 SW 197, 199 
[quot Cye]. 

W. Va.—Parkersburg First Nat. 
Bank v. Harkness, 42 W. Va. 156, 24 
SE 548,.32 LRA 408; Williams v. 
Gillespie, 30 W. Va. 586, 5 SE 210. 

86. Macdonald v. Avtna Indemn. 
Oly SO Corrs lay i YN ese 

87. Houston First Nat. Bank v. 
Campbell, (Tex. Civ. A.) 193 SW 197. 

88. Macdonald v. Attna Indemn. 
Coe To OmConinse 41.55 9% (Aa 832: 

89. Macdonald .v. Autna Indemn. 
Cosssupra: 

90. Sigourney v. Zellerbach, 55 
Cal. 431; Qualley v. Snoqualmie Val- 
ley Bank, 136 Wash, 42, 238 P 915. 

[a] Thus collateral placed in es- 
crow under an agreement by which 
the escrow holder is authorized to 
deliver it only if the original debt 
is paid, if the debtor repurchases it, 
or if the creditors sells it and ap- 
plies it on the debt, and no such sit- 
uation ever arises, is not a sufficient 
delivery to the pledgee. Qualley v. 
Snoqualmie Valley Bank, 136 Wash. 
42, 238 P 915. 

91. De Blondeau vy. Faulkner, 5 
Alaska 55; Prosser v. Norton, 126 
Okl. 202, 259 P 217; Jackson v. Kin- 
caid, 4 Okl. 554, 46 P 587. 

92. Parshall v. Eggert, 54°N. Y. 
18 [rev 52 Barb. 367]. 

93. U. S.—Burrowes v. Nimocks, 
35 EF. (2d) 152; In re Harvey, 212 Fed. 
340 [app to Ct. of App. den sub nom. 
Baxter v. Bevil, 219 Fed. 309]. 1 

Ala.—American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21. 

Conn.—Macdonald v. A9tna Indemn. 
Co.,190 Conn. 41/5) 97 A. 33.2. 

Mass.—Gamson vy. Pritchard, 210 
Mass. 296, 96 NE 715. 

N. Y.—Voorhis v. Olmstead, 66 N. 
Ya U8 [att sein 4456 Thomps. & 
CAST Parshall Aw, ‘Hegert, 54 N. 
Y. 18 [rev 52 Barb. 367]; Macauley v. 
Hopkins, 35 Hun 556; Greeff v. Dieck- 
erhoff, 5 NYS 16 [aff 123 N. Y. 658 
mem, 25 NE 955 mem]. 

Okl.—Farmers’ Nat. Bank v. Cra- 


vens, 93 Okl. 58, 219 P 138. 
Vt.—Thomas v. Graves, 89 Vt. 339, 
95 A 643. 
[a] Illustrations.—(1) The fact 


that an interval of some days occurs 
between the loaning and receipt of 


for that reason, is not per se fraudulent;°? and pos- 
session delivered to the pledgee at a subsequent time 
will validate the pledge and render it. effectual,®* 
except where there has been fraud,°* and except as 
against ereditors who have in the meantime acquired 
specific rights or liens on the property pledged.°® 
Prior delivery. A delivery made for the purpose 


the money and the passing of docu- 
mentary evidence of a pledge of the 
goods is of no consequence, unless 
the interval be such as to raise a sus- 
picion that the loan was not in the 
first place made on the faith of this 
pledge. Cartwright v. Wilmerding, 
24 N. Y¥. 521. (2) Where, after de- 
fendant agreed that plaintiff should 
hold a wagon, purchased for defend- 
ant with money furnished by plain- 
tiff, as security for the loan, the wag- 
on was actually delivered to plaintiff 
pursuant to the agreement before the 
levying of attachment by defendant’s 
creditors, the executory agreement 
thereby became executed, and the 
pledge completed. Gamson v. Pritch- 
ard, 210 Mass. 296, 96 NE 715. 

[b] Next day.—Agreement that 
the pledgee should have immediate 
control of wheat, and delivery the 
next day of the certificate of meas- 
urement and bill of lading is suffi- 


cient. Durbrow v. McDonald, 18 N. 
Y. Super. 130. 
[c] Relation back.—When proper- 


ty is pledged, the delivery may not 
be made contemporaneously with the 
pledge, and, if made thereafter, it re- 
lates back to the date when the con- 
tract or pledge was made. Farmers’ 
Nee aoe v. Cravens, 93 Okl. 58, 219 
Poss: 

[ad] Where all the property is not 
delivered at the same time, the pledge 
is nevertheless valid, and takes ef- 
fect as to any property not delivered 
on the making of the agreement, 
when it is subsequently delivered 
pursuant to the contract. Thomas v. 
Graves, 89 Vt. 339, 95 A 648. 

Le] In California Civ. Code § 3440, 
which requires a transfer of personal 
property, in order to be good against 
creditors, to be accompanied by an 
immediate delivery and followed by 
an actual and continued change of 
possession, if made by a person havy- 
ing at the time the possession or con- 
trol of the property, excepts trans- 
fers of property not in existence at 
the time of the transfer from the 
requirement of immediate delivery, 
and where, at the time of the trans- 
fer of certain brick made and to be 
made, only the first arch in one kiln 
had been laid, which arch contained 
only eighteen thousand brick, none 
of which had been burned, no imme- 
diate delivery was required to make 
the transfer valid. Sequeira v. Col- 
lins, 1538 Cal. 426, 95 P 876. 

94. Macdonald vy. Aitna Indemn. 
Co., 90 Conn. 415, 97 A 332. 

95. In re Harvey, 212 Fed. 340 
[app to Ct. of App. den sub nom. Bax- 
ter v. Bevil, 219 Fed. 309]; Macdon- 
ald v. Attna Indemn. Co., 90 Conn. 
415, 97 A 332; Parshall v. Eggert, 54 
N; Y.o18 ubsev 52 Barbrsiew it 

fae ae) generally see infra §§ 62, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 36-38] 


of creating a future pledge has been held sufficient.°® 

[§ 37] b. Manner of Delivery and Possession—(1) 
Ordinarily the delivery of the property 
to the pledgee may be made either actually or con- 
structively,°? the manner of delivery and possession 
depending to a great extent upon the nature, bulk and 
As a general principle, 
however, in order to be effectual, as against innocent 
third persons, delivery must be made in such manner 
and be accompanied by such change of possession as 
the nature of the property and the surrounding cir- 
eumstances will reasonably permit.°® 
erty is capable of manual delivery as a general rule 
there should be actual delivery;! if it is not capable 
of such delivery, a constructive or symbolical deliv- 
But in whatever manner it is 
delivered, in order to be effective as against creditors 
and other innocent third persons, the delivery must 
be clear and unequivoeal,? and there must be at all 


In General. 


situation of the property.’ 


ery may be sufficient.” 


96. Blundell-Leigh v. Attenbor- 
OUush EL o2e Insc ase 28h. 

OF.) Lx pi BNtz— 9 Casey No. 4,830, 
2 Lowell 519; Shaw v. Wilshire, 65 
Soe 485. And see cases infra notes 

98. In re Spanish-American Cork 
Products Co., 2 F. (2d) 203 [certio- 
rari den sub nom. Western Nat. Bank 
v. Chapman, 266 U. S. 634, 45 SCt 225, 


69 L. ed. 479]; Israel v. Woodruff, 
299 Fed. 454. And see cases infra 
notes 99-32. , 

99. Nevan v. Roup, 8 Iowa 207; 


Chicago First Nat. Bank v. Caperton, 
74 Miss. 857, 22 S 60, 60 AmSR 540; 
Pinkerton v. Manchester, etc., R. Co., 
42 N. H. 424; Mott v. Newark Ger- 
man Hospital, 55 N. J. Eq. 
757. And see cases infra notes 1-6. 

1. U. S.—In re Sullivan Co., 247 
a 139 [aff 254 Fed. 660, 166 CCA 
158]. 

Ala.—Clanton Bank v. Robinson, 
195 Ala. 194, 70_S 270. 

Alaska.—De Blondeau v. Faulkner, 
5 Alaska 55, 56 [quot Cyc]. 

Ark.—Umsted Auto Go. v. Hender- 
son Auto Co., 137 Ark. 40, 207 SW 
437. 

Ga.—Citizens’ Banking Co. v. Pea- 
cock, 103 Ga. 171, 29 SE 752; Consol- 
idated Co. v. Citizens’ Bank, 32 Ga. A. 
113, 122 SE 732. 

Kan.—Gray 3 Doty, 77 Kan. 446, 94 
P1008: 

Ky.—Burnes v. Daviess County 
Bank, etc., Co., 135 Ky. 355, 122 Sw 
182, 135 AmSR 467, 25 LRANS 525. 

N. Y.—Titusville Iron Co. v. New 
York, 207 N. Y. 203, 100 NE 806; Has- 
kins v. Kelly, 24 ines Super. 160, =! 
AbbPrNS 63 

N. C.—Castelloe v. Jenkins, 186 N. 
€. 166, 119 SE 202. 

Pa. —-American Exch. Nat. Bank v. 
Federal Nat. Bank, 226 Pa. 483, 488, 
15 A 683, 134 AmSR 1071, 27 LRANS 
866, 18 AnnCas 444 [quot Cyc]. 

Eng.—Dublin City Distillery, Ltd. 
v. Doherty, [1914] A. C. 823. 

[a] In the Philippines the deliv- 
ery of possession referred to in Civ. 
Code art 1863, and essential to the 
validity of a pledge, means actual 
possession of the property pledged, 
and a mere symbolic delivery is not 
sufficient. Betita v. Ganzon, 49 Phil- 
ippine 87. 

2. See infra § 38. 

3. Alaska.-—De Blondeau v. Faulk- 
ner, 5 Alaska 55, 56 [quot Cyc]. 

Cal.—George v. Pierce, 123 Cal. 
172,255 .P 775, 56° P 53: 

Ill.—Union Trust Co. v. Trumbull, 
137 Ill. 146, 27 NE 24. 

Miss.—Chicago First Nat. Bank v. 
Caperton, 74 Miss. 857, 22 S 60, 60 
AmSR 540. 

Pa.—American Hxch. Nat. Bank v. 
Federal Nat. Bank, 226 Pa. 483, 488, 
75 A 683, 134 AmSR 1071, 27 LRANS 
866, 18 AnnCas 444 [quot Cyc]. 
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Notice. 


If the prop- 


ery in General. 


[a] Possession acquired by a ruse 
is not sufficient. Union Trust Co. v 
Trumbull, 137 Ill. 146, 27 NE 24. 

4 See infra-§ 50. 

5. Cal.—Sequeira v. Collins, 153 
Cal. 426, 95 P 876; George v. Pierce, 
2s Calwiiey ODL En (lo DO) EDO. 

Ga.—Macon First Nat. Bank v. Nel- 
son, 38 Ga. 391, 95 AmD 400. 

N. J.—Dirigo Tool Co. v. Woodruff, 
AABN» Dud co.05 ud —Ay al 25) 

N. Y.—Wilson v. Little, 2 N. Y. 
443) 5 Ami 1307 | Latiais: IND, Nien SUPER: 
351]; Clark v. Costello, 79 Hun 588, 
29 NYS 937. 

Tenn.—Cornick v. Richards, 3 Lea 1. 

Utah.—National Bank of Republic 
v. Drulas, 61 Utah 440, 214 P 24, 
2h fcit.Cye]. 

Que.—Payenneville v. Prevost, 25 
Que. K. B. 246. 

6 U. S—Hamilton Bridge Lum- 
ber Sales Corp. v. Wilson, 25 F. (2d) 
592; In re Rohrer, 186 Fed. 997 [rev 
eae grounds 196 Fed. 5, 115 CCA 

3 


Alaska.—De Blondeau v. Faulkner, 
5 Alaska 55, 56 [quot Cyc]. 

Cal.—Sequeira v. Collins, 153 Cal. 
426, 95 P 876; Manor v. Dunfield, 33 
Gok: ae AE ae P 983. 

—Lanaux’ Succ. 46 La. Ann. 
1036. 15S 108 25 LRA 577. 

Minn. —Mahoney v. Hale, 
463, 69 NW 3384. 

Mo.—Miners’ Bank v. Aylor, 
264 SW 99. 

N. H.—Pinkerton v. 
ete, (IR. Co., 42<N. H. 424, 

Okl.—Jackson v. Kincaid, 4 Okl. 
554, 46 P 587. 

Pa.—American Exch. Nat. Bank v. 
Federal Nat. Bank, 226 Pa. 483, 488, 
75 A 683, 134 AmSR 1071, 27 LRANS 
866, 18 AnnCas 444 [quot Cyc]. 

Tex.—Riley v. Hallmark, (Civ. A.) 
180 SW 134. 

Utah.—National Bank of Republic 
v. Drulas, 61 Utah 440, 214 P 24, 27 
[cit Cye]. 

Wash.—Ackerson v. Babcock, 132 
Wash. 435, 232 P 335; Hastings v. 
Lincoln Trust Co; 115 Wash. 492, 197 
P 627. 

Wis.—Geilfuss v. Corrigan, 95 Wis. 
ee 70 NW 306, 60 AmSR 148, 87 LRA 


66 Minn. 
(A.) 


Manchester, 


Wyo.—Toms v. Whitmore, 6 Wyo. 
220, 44 P 56. 
[a] Change of possession held 


sufficient.—Where the payee of a 
note in the hands of a pledgeholder 
to secure another obligation, having 
purchased property under an agree- 
ment to execute his note therefor 
and secure it by his interest in the 
pledged note, in company with the 
seller requested the pledgeholder to 
hold the note as collateral to the two 
claims against the payee, and pay 
them out of the proceeds thereof, it 
constituted an actual pledge to the 
seller and not an agreement to pledge. 
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times* an open and visible change of possession or 
custody of the property,® so complete and effective as 
to pass the property and its exclusive control and 
dominion to the pledgee,® who must hold openly and 
adversely to the pledgor.* 
delivery must be as complete as is required in the 
case of a sale of personal property.® 
The pledgee should exercise due care to 
negative the existence of ostensible ownership in the 
pledgor,® and such means should be resorted to as 
fairly to put third persons on inquiry.?° But the giv- 
ing of notice to the publie in such a manner as to in- 
sure to all persons dealing with the pledgor eoos 
edge of the existence of the pledge is not necessary.*+ 

A written acceptance of property delivered, under 
a written contract of pledge, is not required.t? 

[§ 38] (2) Constructive or Symbolical Deliv- 


It has been held that the 


As stated in the preceding sec- 


tion,t® manual delivery or manual taking posses- 


Lens Vo Myers; © 46Gale Avs 5 2s oiler: 
[b] Joint possession together 


with the pledgor is not sufficient. 


cece eet v. Kincaid, 4 Okl. 554, 46 
[ce] Pledge of a lessee’s rights by 


delivery and recordation of the agree- 
ment between the parties is not suf- 


perent Caffin vy. Kirwan, 7 La. Ann. 
fa] By sublessee.—(1) A subles- 


see’s delivery of possession’ of the 
premises to the pledgee without the 
consent of his lessor is not sufficient. 
Citizens’ Bank v. Janin, 46 La. Ann. 
995, 15 S 471. (2) Sublessee who has 
both title to, and possession of, ore 
cannot pledge it to his lessor as se- 
curity for a debt without change of 
possession, and merely leaving the 
ore on the leased premises when he 
ceases mining operations does not 
give the lessor possession as pledgee. 
Miners’ Bank vy. Aylor, (Mo. A.) 264 


SW 99. 

7 %In re Harvey, 212 Fed. 340 
[app to Ct. of App. den sub nom. 
Baxter v. Bevil, ete, Co., 219 Fed. 
309]; Atkinson v. Bush, 91 Kan. 860, 
139 P 393; Wilson First Nat. Bank 
Vv. Johnston, 161 N. C. 506, 77 SE 404. 

8. U. S.—Dale v. Pattison, 234 U. 
§. 399, 34 SCt 785, 58 Li ed. 1370, 52 
eae 754 [aff 199 Fed. 987, 117 CCA 

Cal.—Sequeira v. Collins, 153 Cal. 
426, 95 P 876. 


Okl.—Jackson y. Kincaid, 4 Okl. 
554, 46 P 587. 

Tex.—Riley.v. Hallmark, (Civ. A.) 
180 SW 134. 


Wyo.—Toms v. Whitmore, 6 Wyo. 
220, 44 P 56. 

Delivery in case of sale generally 
see Sales [35 Cyc 164 et seq]. 

9. Philadelphia Warehouse Co. v. 
Winchester, 156 Fed. 600. 

[a] Signs and placards placed by 
a warehouse company, which had 
made a loan on personal property on 
certain premises which it thereupon 
leased, calling attention to the fact 
that it was interested in such per- 
sonal property, being of such a char- 
acter as to attract the attention of 
persons capable of reading and un- 
derstanding the BHnglish language, 
and being plainly visible to those 
visiting the premises and using rea- 
sonable care, the pledgee fully dis- 
charged the duty of the warehouse 
company to negative any ostensible 
ownership in the pledgor. Philadel- 
phia Warehouse Co. vy. Winchester, 
156 Wed. 600. 

10. Philadelphia Warehouse Co. v. 
Winchester, supra. 


11. Philadelphia Warehouse Co. v. 
Winchester, supra. 
12. Britton v. Harvey, 47 La. Ann. 


259, LON S42 Te 
13. See supra § 387. 
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sion of the property pledged is not always essen- 


tial to the validity of a pledge.'* 


sufficient if there are circumstances which in con- 
templation of law are deemed sufficient to pass the 
possession of the property,?® especially where in 
the case of bulky articles manual delivery would be 
inconyenient;1® and in the absence of statute other- 
wise the delivery may be constructive,'? or it may 
be a symbolical delivery,!® which is ordinarily made 
by delivering a writing which sufficiently describes 
the property pledged to make it capable of identifi- 
Delivery may be sufficiently made of the 
contents of a warehouse by the delivery of a key,?° 
of a warehouse receipt,?+ or of an order which is ac- 
cepted by the warehouseman.?? So also delivery may 
be made by the delivery of a bill of lading;?° of a 


eation.?® 


ae Ill.— Keiser v. Topping, 72 Ill. 
)Minn.—Combs v. Tuchelt, 24 Minn. 


ae eos v. Flanders, 18 N. 
ey Y.—Markham v. Jaudon, 41 N. 
Wash. —Hastings v. Lincoln 
Wo. 115) Wash. 492, 197 P 627. 

15. Markham v. Jaudon, 41 N. 
Bee; [rev 49 Barb. 462, 3 ADB DENS 

16. In re Sullivan Co., 247 Fed. 
189 [aff 254 Fed. 660, 166 CCA‘158]; 
Sequeira v. Collins, 153 Cal. 426, 95 
ieee ke Shaw v. Wilshire, 65 Me. 

17. U. S.—Casey v. Cavaroc, 96 U. 
S. 467, 24 L. ed. 779; In re Sullivan 
Co., 247 Fed. 139 [att 254 Fed. 660, 
166 CCA 158]; In re Cross, 244 Fed. 
844; In re Rohrer, 186 Fed. 997 [rev 
on other grounds 196 Fed. 5, 115 
CCOAV639 7x pi Pitz,/9 EL Cass No. 
4,837, 2 Lowell 519; In re Wiley, 29 
F. Cas. No. 17,655, 4 Biss. 171. 

Alaska.—De Blondeau y. Faulkner, 
5 Alaska 55, 56 [quot Cyc]. 

Ga.—Citizens’ Banking Co. v. Pea- 
cock, 103 Ga. 171, 29 SE 752; Con- 
solidated Co. v. Citizens’ Bank, 32 
Ga. A. 113, 122 SE 732. 

Ill.— Keiser v. Topping, 72 Ill. 226. 

Me.—Shaw v. Wilshire, 65 Me. 485. 

Mass.—Rice v. Austin, 17 Mass. 
197; Jewett v. Warren, 12 Mass. 300, 
7 AmD 74. 

Mont.—Savage Tire Sales Co. v. 
Stuart, 61 Mont. 524, 203 P 364. 

N. J.—Dirigo Tool Co. v. Woodruff, 
ZUNE de, Wh eaGrey AS L225: 

N. C—Castelloe v. Jenkins, 186 N. 
©. 166, 119 SE 202. 

Pa._-American Exch. Nat. Bank v 
Federal Nat. Bank, 226 Pa. 483, 188, 
75 A 688, 134 AmSR LOTL, 27 LRANS 
866, 18 AnnCas 444 [quot Cyc]. 

[a] In California, under Civ. Code 
§ 3440, requiring the transfer of per- 
sonal property, in order to be good 
against creditors, to be accompanied 
by an immediate delivery and fol- 
lowed by an actual and continued 
change of possession, the possession 
taken by a pledgee must be actual, and 
not merely constructive, in order to 
give him a valid lien. Sequeira v. 
Collins, 153 Cal. 426, 95 PB 876. 

18. U. S—Dale v. Pattison, 234 U. 
S) 399, 34 SCt 785, 58 L. ed. 1370, 52 
LRANS 754; In re Rohrer, 186 Fed. 
997 [rev on other grounds 196 Fed. 
5s) Wb TC CAN63 9); 

Alaska.—De Blondeau v. Faulkner, 
5 Alaska 55, 56 [quot Cyc]. 

Ark.—Umsted Auto Co. v. Hender- 
son Auto Co., 137 Ark. 40, -207 SW 
437. 

Ind.—Franklin Nat. Bank v. White- 
head, 149 Ind. 560, 49 NE 592, 63 
AmSR 302, 39 LRA 725. 

Iowa.—Nevan v. Roup, 8 Iowa 207. 

Ky.—Burnes vy. Daviess County 
Bank, ete., Co., 135 Ky. 355; 222 Sw 
182, 185 AmSR 467, 25 LRANS 525; 
Little v. Berry, 113 SW 902. 

Minn.—National Exch. Bank v. Wil- 


Trust 
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The delivery is 


der, 84 Minn. 149, 24 NW 699. 
N. J.—Mott v. Newark German Hos- 


pital, 55°N. J. Hq. 722, 37 A 757. 
N. C.—Castelloe v. Jenkins, 186 
N. C. 166, 119 SE 202. what, 


Eng.—Young v. Lambert, 
See alae 

[a] Symbolical delivery held suf- 
ficient.—Where the pledgor sent a 
note to the customs officer in charge 
of goods, requesting him to hold 
them ‘subject to the order’ of the 
pledgees, they paying the duty and 
storage charges before removal, and 
the note was accepted by the officer 
in charge who made a corresponding 
entry in his book, it constituted a 
sufficient symbolical delivery of the 


aca Young v. Lambert, L. R. 3 P. 
142. 

19. U. S—Atherton v. Beaman, 
264 Fed. 878 [aff 256 Fed. 871]; 
In re Cross, 244 Fed. 844. 

Ky.—Little v. Berry, 113 SW es 

N. Y.—Wilson vy. Little, 2 N. 


443, 51 AmD 307; Haskins v. Kelly, 
24.N. Y. Super. 160, 1 AbbPrNS 63. 

Oh.—In re Clerké, 9 Oh. Dee. (Re- 
print) 850, 17 CincLBul 369. 

Pa.—Mosher vy. Grange Nat. Bank, 
Se Pay Dist) S1Co. 61h 

[a] MIllustrations.—(1) The writ- 
ing of a debtor in designating and 
setting aside stock, to take effect aft- 
er his death, as collateral security 
to his creditor, without the creditor’s 
knowledge, and without actual de- 
livery to him, or calling a witness to 
the act, will pass the stock to the 
creditor after the debtor’s death. In 
re Clerke, 9 Oh. Dec. (Reprint) 860, 
17 CincLBul 369. (2) Where a lessor 
of live stock and farm implements 
assigns such stock and implements 
while in the possession of the lessee 
to a bank as collateral security for 
the lessor’s own debt, as physical 
delivery to the bank is impossible, it 
has a legal possession without ac- 
tual delivery, and when the lease 
has terminated by default on the part 
of the lessee, the bank’s possession 
is good as against creditors of the 
lessor. Mosher v. Grange Nat. Bank, 
8 Pa. Dist. & Co. 617. 

[b] Designation of lumber.— 
Where, as security for a loan, the 
debtor gave an order on a storage 
company to place fifty cars of the 
lumber which it had on storage sub- 
ject to the creditor’s order, with the 
right to the debtor to use any lum- 
ber so long as it substituted other 
cars, so that there would always be 
fifty cars subject to the creditor’s or- 
der, there was no valid pledge, with- 
out some designation or identification 
of the lumber held for the creditor. 
Atherton v. Beaman, 264 Fed. 878 [aff 
256 Fed. 871]. 

20. Nevan v. Roup, 8 Iowa 207; 
Espanol-Filipino v. Peterson, 7 Phil- 
ippine 409; Thomas yv. Graves, 89 Vt. 
339, 95 A 643. 

[a] Delivery of the key to a house 
in which the pledged property is 
kept is in law constructive delivery 
of possession of the property. Thom- 


: LSS soe ™ 


part. of the whole;?* or of a deposit in a savings bank 
by delivery of the pass book.?® 
present it may be delivered by the pledgor commit- 
ting it to the exclusive control and charge of the 
pledgee,?® especially if this is followed by an act of 
dominion or possession by the pledgee or his agent.?* 
But a delivery of samples to the agent of the pledgee 
to facilitate sales on behalf of the pledgor is not a 
delivery of the goods.?® 

[§ 39] ¢. Possession Pursuant to Contract. It is 
also essential that the possession and control of the 
property should come to the pledgee pursuant to an 
agreement that it shall be held by the pledgee as 
security ;?° and delivery in accordance with the terms 
of such a previous contract®® supplies the necessary 
element to render the pledge complete.*+ 


If the property is 


as v. Graves, 89 Vt. 339, 95 A 643. 
426t, See Warehousemen [40 Cyc 
22. Atherton v. Beaman, 264 Fed. 
878 [aff 256 Fed. 871]; Jones v. 
Baldwin, 12 Pick. (Mass.) 316; Par- 
kersburg First Nat. Bank v. Hark- 
ness, 42 W. Va. 156, 24 SE 548, 32 
LRA 408. 

[a] TIllustration.—Where the ven- 
dee of goods leaves them in the ven- 
dor’s warehouse, and gives a pledgee 
an order for them on the vendor, 
which is accepted and the goods se- 
lected, this is a sufficient delivery, and 
it is not affected by the removal of 
the goods to another warehouse by 
the vendor with the vendee’s consent. 


peda v. Baldwin, 12 Pick. (Mass.) 
[b] Order on storage company.— 
Where, to secure a loan, a debtor 


gave a creditor an order on a storage 
company, directing it to place fifty 
cars of the lumber stored with it 
subject to the order of the creditor 
and hold it for him, and to keep a 
sufficient number of cars at a speci- 
fied average value to equal the loan, 
the term ‘‘carload lots” was a mere 
matter of form, and did not prevent 
the setting apart for the creditor of 
lumber not separated into carload 
lots. Atherton v. Beaman, 264 Fed. 
878 [aff 256 Fed. 871]. 

23. See infra § 46. 

24. Nevan v. Roup, 8 Iowa 207. 

25. Boynton v. Payrow, 67 Me. 
Taft v. Bowker, 132 Mass. 277. 

26. Combs v. Tuchelt, 24 Minn. 423; 
Tibbetts v. Flanders, 18 N. H. 284. 

27. Tibbetts v. Flanders, supra. 

28. Thurber v. Oliver, 26 Fed. 224. 

29. Brunswick-Balke-Collender Co. 
v. Higgins, 54 Mont, 11, 165 P 1109; 
Buffalo Pitts Co. v. Deeg, 30 Sib: 
384, 138 NW 802. 

[a] Possession unknown to owner. 
—A parol agreement to execute a 
chattel mortgage does not create a 
pledge where the property gets into 
the hands of the alleged pledgee un- 
known to the owner, and not in pur- 
suance of the agreement. Buffalo 
ices Co. v. Deeg, 30 S. D. 384, 1388 NW 

[b] Possession not held as secu- 
rity.— Where a purchaser of a bowl- 
ing alley surrendered it to the seller 
and landlord, the seller agreeing to 
sell the property to satisfy the un- 
paid purchase price and accrued rent, 
although the property was left in the 
landlord’s building, the landlord could 
not hold it as a pledge, since it was 
not delivered to him as security, and 
he depended, not upon it, but upon 
the seller’s agreement to pay him the 
rent for the proceeds of sale. Bruns- 
wick-Balke-Collender Co. v. Higgins, 
64 Mont, dal 65) Parroo. = 

Necessity , for contract generally 
see supra § 2 

30. Virginia- Carolina Chemical Co. 
v. McNair, 139 N.C. 326, 51 SH 949. 

31. Virginia-Carolina Chemical Co. 
v. MeNair, supra. 

[a] Curing defect.—The delivery 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 39-41] 


Mere agreement to hold insufficient. A mere agree- 
ment by the debtor that the creditor shall take and 
hold certain property as security for his debt is in- 
sufficient to constitute a delivery,?? as is also an 
agreement by the pledgor that he will hold the prop- 
erty as such security.®? 

[§ 40] d. Property Already in Pledgee’s Posses- 
sion. As a general rule, if the pledgee is already in 
possession of the property pledged, although for an- 
other purpose,** the contract of pledge constitutes, 
by operation of law, a delivery of: such property the 
moment the contract is completed,?*® and the pledge 
becomes effectual without any further delivery or 
change of possession.?® It has been held, however, 
that even in such a case there must be such an open 
and visible change of possession as may be notice to 
all desiring thereafter to secure any interest in or to 
the property pledged.** It has also been held that, 
where the pledgee is not in possession of the prop- 
erty for himself, but for another, in order to consti- 
tute him a pledgee, a further transfer of possession 
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to him must be made.*§ 

Possession by an agent or servant of property 
which he is employed to guard, being the possession 
of the master, is not sufficient to support a pledge of 
such property to the agent or servant.®® 

[§ 41] e. Property Remaining on Pledgor’s Prem- 
ises. A mere setting apart of designated personalty 
as a pledge or as security is sufficient as between the 
parties to create a lien;*® and, even as against third 
persons, where the nature of the property is such 
that a valid delivery may be made without removing 
it from the premises of the pledgor, a sufficient deliv- 
ery may be made by segregating the property and 
placing it in the custody of a special bailee who can 
at all times have control over it,*! or by placing it 
in the custody of the pledgee;*? and as a general rule, 
if the property remains on the pledgor’s premises, the 
property must be so separated and marked as to give 
notice of the pledgee’s possession to third persons, 
who might deal with the pledgor.*? But it has been 
held that merely pointing out and counting certain 


of bonds by a debtor to his creditor in 
pursuance of a contract to deliver the 
same as collateral cures any defect 
in the contract arising from its fail- 
ure to name or specify the bonds to 


be delivered. Virginia-Carolina 
Chemical Co. v. McNair, 139 N. 
326, 51 SE 949. 


32. U. S—In re Wittenberg Ve- 
neer, etc., Co., 108 Fed. 593. 

Ala.—Clanton Bank v. Robinson, 195 
Alay 94. OOS 20 ne nl PQuotC yc la & 

Cal.—Brewster v. Hartley, 37 Cal. 
15, 99 AmD 237. 

Conn.—Harrison v. Clark, 74 Conn. 
18, 49 A 186. 

La.—D’Meza’s Succ., 26 La. Ann. 
soe Catin v. Kirwan, La. “Anny 227; 

Mass.—Shaw v. Silloway, 145 Mass. 
503, 14 NE 783. 


Mo.—Miners’ Bank vy. Aylor, (A.) 
264 SW 99. 
N. H.—Baker v. Tolles, 68 N. H. 


73, 36 A 551; Young v. Kimball, 59 
N. H. 446. 

N. Y.—Titusville Iron Co. v. New 
York, 207 N. Y. 203, 100 NE 806. 

On. —Fielding v. Middlebaugh, 2 
Oh. Dec. (Reprint) 55, 1 WestLMonth 
218. 

Or.—Marquam v. Sengfelder, 24 Or. 
amo Ei YO: 

W. Va.—Parkersburg First Nat. 
Bank v. Harkness, 42 W. Va. 156, 24 
SE 548, 32 LRA 408; Williams v. 
Gillespie, 30 W. Va. 586, 5 SE 210. 

[a] Such a contract is known in 
the civil law as “hypothecation” (see 
31 C. J.p 234); but is not recognized 
by the common law. Fielding v. Mid- 
dlebaugh, 2 Oh. Dec. (Reprint) 55, 1 
WestLMonth 218. 

[b] Illustrations.—(1) An agree- 
ment in a lease that the personal prop- 
erty on the premises shall be at all 
times liable for the rent, and that the 
lessor may hold it therefor on viola- 
tion of the lease by the lessee, does 
not constitute a pledge, since posses- 
sion of the property is not delivered. 
Marquam y. Sengfelder, 24 Or. 2, 32 P 
676; Williams v. Gillespie, 30 W. Va. 
586, 5 SE 210. (2) The mere author- 
ity given by the sublessees to the 
lessee to sell ore mined by the sub- 
lessees and retain advances and loans 
does not transfer the possession of 
the ore to the lessee or amount to a 
pledge. Miners’ Bank v. Aylor, (Mo. 
A.) 264 SW 99. 

33. See infra § 4 

34. Farson v. Giipert, 114 Ill. A. 
17. And see casés infra ‘notes 35, 36. 

85. U. S.—Oregon, etc., Co. v. Hil- 
mers, 20 Fed. 717. 

Conn.—Skiff v. Stoddard, 63 Conn. 
198, 26 A 874, 28 A 104, 21 LRA 102. 

La.—West Baton Rouge Police Jury 
v. Duralde, 22 La. Ann. 107. 

N. H.—Brown v. Warren, 43 N. H. 


peu 
Y.—Lawrence v. Maxwell, 53 
N. NX. 19; Markham v. Jaudon, 41 N. 


Y. 235 [rev 49 Barb. 462, 3 AbbPrNS 
286]; Nourse v. Prime, 4 Johns. Ch. 
490, 8 AmD 606. 

And see cases infra note 36. 

36. U. S.—Buffalo Mfrs:, etc., Nat. 
Bank v. Gilman, 7 F. (2d) 94. 

Cal. —Ormsby v. De Borra, 5 Cal. 
Unrep. Cas. 947, 52 P 499. 

Ill.—Parsons v. Overmire, 22 Ill. 
58; Farson v. Gilbert, 114 Ill. A. 17. 

N. H.—Brown v. Warren, 43 N. H. 

N. Y.—Markham v. Jaudon, 41 N. 
YX 2355 | Clark’ ve Costello; —79\. Hun 
eee) 29 INV S937. 

R. I.—Providence Thread Co. v. Al- 

rich elon Ram Lennie: 

Tex.—Harp vw. Hamilton, (Civ. A.) 
177 SW 565. 

fa] Thus an order to the pledge- 
holder of notes already indorsed, to 
hold them for the payment of another 
debt, constitutes a pledge without 


further delivery. Ormsby v. De Bor- 
ra,’ 5 Cal. Unrep. Cas, 947, 52 P 499; 


pace Vay Meyers 34) Call. Ax 35266 Silaek 
1110. 
[b] Where property is already in 


the hands of a creditor, an agreement 
that it may be held as collateral se- 
curity still leaves the transaction a 
“nledge.” Harp vy. Hamilton, (Tex. 
Civ. A.) 177 SW 565. 

[c] Rule applied.—Where an in- 
denture, operating as.a pledge of 
marine engines to secure a loan, ap- 
pointed the manager of the debtor as 
trustee to hold possession for the 
creditor, the fact that the trustee did 
not place tags on the engines, indi- 
cating his claim thereto, until a week 
after the date of the instrument, was 
of no consequence, as the property 
was already in his possession, held 
by him under terms of trust. Buf- 


falo Mfrs., ete., Nat. Bank v. Gilman, 
7 BF. (2d)-94; 

37. Atkinson v. Bush, 91 Kan. 860, 
139 PMS O35 


Open and visible change of posses- 
sion generally see supra § 37. 

38. Belford v. Abston-Wynne, 157 
Ark. 318, 248 SW 265. 

[a] Thus there is no delivery of 
possession of property which a cor- 
poration agrees to pledge to its man- 
ager, where the manager is already 
in possession and apparently retains 
possession for the corporation, and 
nothing further is done to transfer 
the property. Belford v. Abston- 
Wynne, 157 Ark. 318, 248 SW 265. 

39. De Blondeau v. Faulkner, 5 
Alaska 55. 

{a] Thus possession of property 
by a watchman, under an agreement 
that he should watch it and hold it 
as a pledge to secure a debt due him, 
was the possession of his employer, 
to whom the property belonged when 
seized by a marshal under an attach- 
ment, and the watchman, having no 
special property or ownership there- 


in, cannot maintain action therefor. 
me Blondeau v. Faulkner, 5 Alaska 


40. F. P. Gluck Co. v. Therme, 154 
Iowa 201, 134 NW 438. 
Pledgor as agent of pledgee see in- 


fra § 43. 

41. U. S.—Philadelphia Ware- 
house Co. v. Winchester, 156 Fed. 
600; Dunn y. Train, 125 Fed. 221, 60 


COA 113. 

Cal.—Sequeira v. Collins, 153 Cal. 
426, 195a)P) 3816. 

Ky.—Kentucky Furnace Co. v. City 
Nat. Bank, 75 SW 848, 25 Kyl 28. 
DO Nees Oe: ct ay v. Hamlet, 12 Pick. 

Mo.—Grand Ave. Bank v. St. Louis - 
Union Trust Co., 135 Mo. A. 366, 115 
SW 1071. 

[a] Thus, where goods transferred 
are bulky, or require further labor 
to fit them for use, it is not essential 
to a change of possession that they 
should be removed from the land of 
the transferor, nor does the mere 
fact that the transferor retains some 
measure of control over the goods 
conclusively establish the absence of 
an actual and continued change of 
possession. Sequeira v. Collins, 153 
Cal. 426, 95 P 876. 

Delivery to third person for 
pledgee generally see infra §§ 42, 43. 

42. U. S.—Philadelphia W are- 
house Co. v. Winchester, 156 Fed. 600. 

Ala.—American Pig Iron Storage 
Warrant Co. v. German, 126 Ala, 194, 
28 S 603, 85 AmSR 21. 

Conn.—Macdonald v. Aitna Indemn. 
Co., 90 Conn. 415, 97 A 332. 

eae ca) v. Baldwin, 12 Pick. 


N. Y.—Babcock v. Edson, 82 Misc. 
144, 143 NYS 399. 

[al TIllustrations.—(1) Delivery 
by a furnace company of iron on a 
particular piece of ground belonging 
to the company, but tendered to the 


ow 
am 


‘pledgee for his yse, and painting the 


pledgee’s initials on the iron was 
sufficient. American Pig Iron Stor- 
age Warrant Co. v. German, 126 Ala. 
194, 28 S 603, 85 AmMSR 21. (2) Where 
a piano company, for a loan, executed 
a written instrument stating that it 
pledged to the lender two. pianos, 
which were designated therein by 
numbers, and, at the same time, took 
the lender into its warehouse, pointed 
out the pianos, and attached cards, 
with the lender’s name thereon, to 
the pianos, and set them apart as his 
property, there was a delivery of pos- 
session, and hence a valid pledge. 
Babcock v. Edson, 82 Misc. 144, 143 
INGY S399" 

43. In re Spanish American Cork 
Products Co., 2 F. (2d) 203 [certiorari 
den sub nom. Western Nat. Bank v. 
Chapman, 266 U. S. 634, 45 SCt 225, 
69 L. ed. 479]; People’s Bank, v. 
4atna Indemn. Co., 91 Conn. 57, 98 
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property on the pledgor’s premises is not sufficient, 


without a further delivery.*+ 
Part of mass. 


bol of title is delivered.** 


[§ 42] f. Possession by Agent or Third Person 
For Pledgee—(1) In General. In the absence of stat- 
ute, it is immaterial to the validity of a pledge wheth- 
er the pledgee himself holds the property or a third 
person holds it for him;*® and therefore, where the 
parties all agree that the property shall be held as 
security for the pledgee,*’ delivery of possession, in- 
stead of being made directly to the pledgee, may be 
made to an agent,*® or trustee,*® of the pledgee; or, 


A 353; Macdonald vy. AXtna Indemn. 
Co., 90 Conn. 415, 97 A 332; National 
Bank of Commerce v. Flanagan Mills, 
etc., Co., 268 Mo. 547, 188 SW 117. 
[a] Rule applied.—Where a lum- 
ber company pledged its lumber to 
a warehouseman, who issued his re- 
ceipts acknowledging delivery, the 
lumber remaining on the_ pledgor’s 
premises and not segregated, the bank 
loaning money on the receipts had 
no lien on the lumber. People’s Bank 
x aoa Indemn. Co., 91 Conn. 57, 98 
[b] Intermingled with other prop- 
erty of pledgor.—Where a corporation 
pledged certain personalty on its 
premises, giving leases to the pledgee, 
who placed placards stating the fact 
of such interest on the premises, the 
fact that the corporation had some 
of its own unpledged property on the 
leased premises could not establish 
ostensible ownership in the corpora- 
tion of the pledged property. Phil- 
adelphia Warehouse Co. v. Winches- 
ter, 156 Fed. 600. 
ove v. Craig, 3 Watts & S. 


45. National Exch. Bank v. Wil- 
, 34 Minn. 149, 24 NW 699. 
46. Brown v. Warren, 43 N. H. 


Lanaux’ Suce., 46 La, Ann. 
LOS6P Abe S (708525. LRA 577 (Grand 
Ave. Bank v. St. Louis Union Trust 
Conn L185) Mor A. 366) ILS Swe LOT; 
Lippman v. Ross, 130 Wash. 319, 226 
P 1017, 1018 [quot Cyc]. And see 
cases infra notes 48-61. 

{a] Delivery with instructions in- 
sufficient.—(1) Delivery by the pledg- 
or to his agent with instructions to 
deliver to the pledgee is not sufficient 
(Citizens’ Bank v. Janin, 46 La. Ann. 
995,15 S 471), (2) even though such 
instructions are communicated to the 
pledgee (Lanaux’ Succ., 46 La. Ann. 
10386, 15 S 708, 25 LRA 577). 

[b] he third person must know 
of the trust and accept the obliga- 
tion it imposes. Lanaux’ Succ., 46 
La, Ann. 1036, 15 S 708,125 URA 577. 

48. U. S.—Dunn v. Train, 125 Fed. 
221, 60 CCA 113. 


Cal. —Stephan v. Lagerqvest, 52 oa 


JAS LID a9 9" Pb 2s 

Tll.—-Henry v. Eddy, 34 Iil. 508; 
J. B. Inderrieden Co. v. Allen, 176 Ill. 
A. 301. 

Ky.—Kentucky Furnace Co. v. City 
Nat. Bank, 75 SW 848, 25 KyL 28. 

Tenn.—Winslow v. Harriman Iron 
Co., (Ch. A.) 42 SW 698. 

Wash.—Lippman v. Ross, 130 Wash. 
319, 226 P 1017, 1018 [quot Cyc]. 

fa] Lessee of pledgor as such 
azxvent--—Kentucky Furnace Co. v. City 
Nat. Bank, 75 SW 848, 25 KyL 28. 

{b] Where the same person was 
president of a debtor corporation and 
vice president of a creditor corpora- 
tion, a delivery to him as vice pres- 
ident of the creditor corporation by 
the secretary of the debtor corpora- 
tion was sufficient. Winslow v. Har- 
riman Iron Co., (Tenn. Ch. A.) 42 SW 
698. 


Where the property pledged is a 
part of a larger uniform mass, separation from such 
mass is not necessary to constitute an appropriation 
of the property to the contract. of pledge, if the sym- 
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[§§ 41-42 


by agreement, it may be delivered to, or left in the 


possession of, a third person to hold for the pledgee,®*° 


pledgor.®? 


provided the third person has notice of the trust and 
accepts the obligation it imposes,° and such third 
person may even be an agent, clerk, or servant of the 
It is sufficient if possession is delivered 


to a third person and afterward assented to by the 


sent.># 


49. Citizens’ Nat. Bank v. Bank 
of Commerce, 80 Kan. 205, 101° P 
1005; Conger v. New Orleans, 32 La. 
Ann. 1250; Lippman v. Ross, 130 
Wash. 319,226" P LOL7T, L0u3) [quot 
Cyc]. 

50. U. S.—Pierce v. National 
Bank of Commerce, 268 Fed. 487. 

Cal.—Stephan v. Lagerqvest, 52 


Cal. A. 519, 199 P 52 (under statute). 
La.—Herber v. Thompson, 47 La. 
Ann. 800, 17 S 318; Lanaux’ Succ., 46 
La. Ann. 1036, 15 s 708, 25 LRA 5773 
Woodward v. American Exposition 
IPOs eae Bie i MIS ulese 
Weems v. Delta Moss Co., 33 La. 
Ann. 973. 
Mass.—Macomber  v. 14 
Pick. 497. 
Hist H.—Brown v. Warren, 43 N. H. 
Philippine.—Espanol-Filipino 


Parker, 


v. 
(under 


Peterson, 7 Philippine 409 
statute). 

Tenn.—Johnson v. Smith, lal 
Humphr. 396. 

Wash.—lLippman v. _ Ross, 130 
Coe 319.226 P1017, 1018 “Lques 
ye 


Eng.-—Dublin City Distillery, Ltd. 
v. Doherty, [1914] A. C. 823. 

[a] Where the goods are in the 

possession of a third party as bailee 
for the pledgor, possession is usu- 
ally given by a direction of the pledg- 
or to the third party requiring him 
to deliver them to, or hold them on 
account of, the pledgee, followed ei- 
ther by actual delivery to the pledgee 
or by some acknowledgment on the 
part of the third party that he holds 
the goods for the pledgee. The form 
in which such direction or acknowl- 
edgment is given is immaterial. 
Dublin City Distillery, Ltd. v. Doher- 
tyne PLLA ALC ars 23% 
[b] Order on lighterage company. 
—Where goods loaded on lighters 
and in possession of a _ lighterage 
company are pledged, delivery to that 
company of an order from the owner 
to hold the goods for the pledgees 
and subject to their orders is a suf- 
ficient delivery. Israel v. Woodruff, 
299 Fed. 454, 

51. Pierce v. National Bank of 
Commerce, 268 Fed. 487; Lanaux’ 
Succ., 46 La. Ann. 1036, 15 S 708, 25 
pares 577. And see cases supra note 


[a] Notice.—Where the article is 
in the possession of a third person, 
it may be effectually pledged without 
change of possession, provided notice 
of the pledge is given to the person in 
possession. Pierce v. National Bank 
of Commerce, 268 Fed. 487. 

52. U. S.—Casey v. Cavaroc, 96 U. 
S. 467, 24 L. ed.,779;. Buffalo Mfrs., 
etc., Nat. Bank v. Gilman, 7 F. (2d) 
94; American Can Co. v. Brie Pre- 
serving Co., 171 Fed. 548 [aff 183 Fed. 
96, 105 CCA 888]; In-re Cincinnati 
Iron Store Co., 167 Fed. 486, 93 CCA 
122; Dunn v. Train, 125 Fed. 221, 60 
CCA 113; Stout v. Yaeger Milling 
Co., 18 Fed. 802, 4 McCrary 486 [app 


pledgee,®* or the property may be held by two jointly 
in pledge for one of them, provided they both as- 


Setting apart and marking. Where the property 
is delivered to, or left in the possession of, a third per- 
son, it must be so set apart and marked as to con- 
stitute an actual change of possession and to give 
the pledgee control over it.°> But the validity of the 
pledge is not affected by the fact that, after delivery 


dism 113 U. S. 684, 5 SCt 695, 28 L. 
ed. 1152]; In re Wiley, 29 EF. Cas. 
INO: 17655, 4 Biss: 17i0 

Cal.—Stephan v. Lagerqvest, 52 
CalA7 519,77. 199 (P52: 

La.—Jacquet v. His Creditors, 38 
La. Ann. 863; Weems v. Delta Moss 
Cox 33) La. Anns 97.3: 

6.7m les 


Ecteg ane ae v. Payrow, 
Mass.—Sumner v. Hamlet, 12 Pick. 
Oren cones v. Tuchelt, 24 Minn. 
aad heard Ave. Bank v. St. Louis 


Union Trust Co., 135 Mo. A. 366, 115 
SW 1071. 

Tenn.—McCready v. MHaslock, 3 
Tenn.) Ch, 13, 

Wash.—Lippman Ross, 130 
Wash: 9319226) 2 1017, 1018 [quot 
Cyel]. 

W. Va.—Parkersburg First Nat. 
Bank v. jarkness, 42 W. Va. 156, 24 
SE 548, 32 LRA 408. 

{a] Illustrations.—(1) Where a 
warehouse company, being engaged 


in advancing cash on security of a 
pledge of merchantable commodities, 
loaned a given amount on collateral 
notes of a corporation, taking from 
it leases of portions of its premises 
On which the personal property giv- 
en as security was situated, and, un- 
der contract with the corporation, 
appointed an employee of the corpo- 
ration as custodian thereof, and the 
custodian took possession and main- 
tained thereon placards plainly indi- 
cating that the warehouse company 
was specially interested in the per- 
sonal property, a valid pledge of such 
personalty was created, which would 
be enforced against receivers of the 
corporation. Philadelphia Warehouse 
Co. v. Winchester, 156 Fed. 600. (2) 
Where a debtor ordered his agent in 
writing to hold to the order of the 
creditor his stock of lubricating oil 
stored in a certain oil tank in posses- 
sion of the agent as collateral secu- 
rity for the debt, the indorsement on 
the order by the agent of an accept- 
ance thereof transferred the posses- 
sion of the oil to the creditor, so 
that the oil was thereby pledged for 
the payment of the debt. Parkers- 
burg First Nat. Bank v. Harkness, 42 
W. Va. 156, 24 SE 548, 32 LRA 408. 
Delivery of property remaining on 
pledgor’s premises see supra § 41. 
Pledgor as agent see infra § 43. 
53. Freiburg v. Dreyfus, 135 U. S. 
478, 10 SCt 716, 34 L. ed. 206 [aff 27 
Fed. 78]. 
54. Brown v. Warren, 43 N. H. 430. 
55. U. S.—American Can Co. v. 
Brie Preserving Co., 171 Fed. 548 [aff 
183 Wed. 96; 105. CCA (9388];\ In’ xe 
Cincinnati Iron Store Co., 167 Fed. 
486, 938 CCA 122; Philadelphia Ware- 
house Co. v. Winchester, 156 Fed. 600. 
Cal.—George fe Pierce, 123° Cal aizs 
DOMED uo. eo Ou woce 
Conn. Pap eee Bank v. A0tna In- 
démn; (Co.,, (91) ‘Conn? (51.79.38) saw soe: 
Kan.—Matthewson v. Caldwell, 59 


PSR MS ot EN A Se ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 42-43] 


to a third person, the pledgor assists, with or with- 
out the knowledge of the pledgee, in taking care of 


the property.*°® 


Same collateral to two creditors. Where a single 
collateral is pledged by two separate and distinct 
contracts to two ereditors, whose claims aggregate 
the value of the collateral, possession by one is a 
possession for the benefit of the other, and in this 
respect each is the agent of the other.®” 

A pledgee who already holds 
property to secure his debt may, by consent of the 
parties, become the pledgee for another creditor after 
the expiration of his pledge;°* and where the sub- 
sequent pledge is made subject to the lien of the orig- 
inal pledgee, the possession of the former pledgee may 
be regarded as the possession of the latter one 
through the ageney of the former, for the purpose of 


Successive pledges. 


validating the subsequent pledge.®® 


Kan 126552) Piett04e 
N. J.—Dirigo Tool Co. v. Woodruff, 
41 ON: Je Eg. 3365-7 A125. 


Wash.—Lippman  v. Ross, 130 
Wash. S319) -226 PP 101%; 1018) [quot 
Cyc. 

[a] Delivery held sufficient.—(1) 


A delivery of notes as pledges by 
separating them from _ other like 
notes, placing them in a package with 
a memorandum of the terms of the 
pledge, pointing them out to the 
pledgee, and securing her assent to 
the transaction, delivering them to 
her husband in her presence as her 
agent, although he was one of the 
pledgors, and then placing them in 
the hands of an employee of the 
pledgors, with instructions as_ to 
their care assented to by the pledgee, 
one of which instructions was to keep 
them in a bank vault to which the 
pledgors had access, is valid. Matth- 
ewson v. Caldwell, 59 Kan. 126, 52 P 
104. (2) Where an indenture, pledg- 
ing marine engines to secure a loan, 
appointed the manager of the manu- 
facturer as trustee for a creditor, 
the storing of specific engines in the 
warehouse of a debtor, to which the 
manager was given the key and ex- 
clusive control thereover, is sufficient 
delivery, notwithstanding employees, 
on occasions, entered a room of the 
warehouse for other material not 
covered by the pledge, presumptively 
with the consent of the manager, for 
the special purpose of getting mate- 
rial. Buffalo Mfrs., etc., Nat. Bank 
v. Gilman, 7 F. (2d) 94. (3) Where 
a bridge company borrowed money 
from a bank, and as security for its 
repayment pledged a quantity of 
structural iron then in its possession, 
the iron was set apart in piles on its 
premises, and the piles marked by 
numbers and taken possession of by 
a designated employee of the com- 
pany as agent for the bank, who is- 
sued a receipt therefor as such agent 
and the transaction was in good faith, 
and the piles remained intact until 
the company was adjudged a bank- 
rupt, there was sufficient delivery to 
pass the property, and the pledge was 
valid. In re Cincinnati Iron Store 
Co., 167 Fed. 486, 98 CCA 122. 

[b] Delivery held insufficient.— 
(1) Under an agreement by a landlord 
to pledge cattle, driving them into a 
corral and counting them by the 
landlord, his agent in possession of 
the premises, and the pledgee, and 
turning them out again to remain on 
the farm in the agent’s possession, 
is not sufficient delivery. George v. 
CLC wl Om Oa lia tit camo Dag eos oO Omnia 
53. (2) An indenture appointing a 
manager of a debtor trustee to take 
and thold possession of marine en- 
gines in behalf of a creditor to secure 
its loan does not effect a valid pledge 
of engines, which are not assembled 
or tagged and set apart from_ other 
property of the debtor. Buffalo 
Mfrs., etc., Nat. Bank, 7 F. (2d) 94. 
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Receipt. A receipt by the agent to the pledgor is 
not necessary, where the property is actually deliv- 


ered to the agent of the pledgee,®° although the prop- 


Pledgee.®? 


erty remains on the pledgor’s premises.°? 

[§ 43] (2) Pledgor in Possession as Agent of 
In the absence of statute otherwise, @ 
change of possession such as is required for the 
validity of a pledge ordinarily is not effected where 
the pledgor is left in control of the property,®* even 
though under an agreement by which he is to hold,°* 
or manage®® the property as agent for the pledgee. 
Such possession, however, has been upheld as suffi- 
cient to support the pledge.under exceptional cir- 
cumstances, where a transfer of possession is’ impos- 
sible or inconvenient because of the nature of the 
property,®® or where the pledgor is left in possession 
by the pledgee for a special purpose.°* 


Under some statutes, the pledgor may retain pos- 


(3) Where a bank, under agreement 
with a lender of money, deposited 
securities in the hands of a firm, com- 
posed of the president of the bank, 
and his son, to secure the loan, and 
the president permitted the securities 
to remain in the custody of the offi- 
cers of the bank for convenience of 
collection, with power to substitute 
other securities for those pledged, 
and no indorsement of the securities 
was made by the bank until after the 
failure of the bank and the appoint- 
ment of a receiver, the delivery and 


possession of the securities was not 
sufficient to make the pledge valid as 
against the receiver. Casey v. Schu- 
chardt,. 96 U. S.. 494, 25 L.—ed. 790; 
Casey v. New York Nat. Park Bank, 
96-U.-S. 492,.24 L..ed. 789; Casey: v. 
Cavaroc, 96 U. S. 467, 24 L. ed. 779 
[rev 5 F. Cas. No. 2,496, 2 Woods 
77). 

[ec] Agreement to pledge tools and 
machinery used in a factory, and that 
the superintendent should hold pos- 
session for the pledgee, is not suffi- 
cient, where the articles were not 
moved and the pledgors retained ex- 
clusive possession and control of the 
factory and its contents. Dirigo Tool 
Co.-v. Woodruff,.-41 .N. J. Eq. 336, 7 
A 125. 

56. Hilliker v. Kuhn, 71 Cal. 214, 
L6eP) 70%. 

57. Levy v. Winter, 43 La. Ann. 
1049, 19 S 198. ; 

58. Herber v. Thompson, 47 La. 
Anns 800; 127 S318. 

59. Waterloo First Nat. Bank v. 
Bacon, 113) Apps Div. 612, 93 INNS 
W717 [aff 189 IN. W.-533 mem, 82° Ni 
1126 mem (aff 216 U. S. 134, 30 SCt 
368, 54 L. ed. 418)]; Shurtleff v. Nor- 
cross, 95 Vt. 420,.115 A 494, 

60. Dunn v. Train, 125 Fed. 221, 60 
CCAP 113. 

61. Dunn v. Train, supra. 

62. Delivery to pledgor for special 
purpose as not affecting lien see in- 
frawis's$s 74,5, 75% 

63. Macon First Nat. Bank v. Nel- 
son, 38 Ga. 391, 95 AmD 400; Har- 
ding v. Eldridge, 186 Mass. 39, 71 NE 
115; Chicago First Nat. Bank v. Ca- 
perton, 74 Miss. 857, 22 S 60, 60 
AmSR 540; Sierra v. Noble, 29 Porto 
Rico 605. 

[a] Thus, where a pledgor of ma- 
terial is allowed such control of the 
property that he disposes of it and 
substitutes other property at pleas- 
ure, and the proceeds of sales of it 
are paid to a creditor other than the 
pledgee, there is not a sufficient de- 
livery. Chicago First Nat. Bank v. 
Caperton, 74 Miss. 857, 22 S 60, 60 
AmSR 540. 

64. Ga.—Macon First Nat. Bank v. 
Nelson, 38 Ga. 394, 95 AmD 400. 

Ind.—Fletcher American Nat. Bank 
ye Menard, %6 Ind. A. 150, 128.NE 

Ky.—Little v. Berry, 113 SW 902. 
Pee eades v. Bennett, 6 La. Ann. 


Mass.—Huntington v. Clemence, 
103 Mass. 482. 

Mo.—National Bank of Commerce 
v. Flanagan Mills, etc., Co., 268 Mo. 
547, 188 SW 117. 

[a] A mere promise of a debtor 
that he will hold certain property ex- 
clusively liable to a particular debt, 
without delivery of it of any kind, 
is not a pledge of such property. 
Little v. Berry, (Ky.) 113 SW 902. 

[b] Illustration.—Where advanc- 
es are made on property in storage, 
and the pledgor gives an order for 
its delivery, but it is sent to his 
store, the delivery to him, although 
he executes a receipt acknowledging 
that he holds it on storage for the 
pledgee, defeats the pledge. Geddes 
v. Bennett, 6 La. Ann. 516. 

65. Lilienthal v. Ballou, 125 Cal. 
13835 57, P 89s, 6 Cals Unreps Casio, 
55 P.251;. George v. Pierce, 123 Cal. 
i255) P22 T5,. 56 PV bodes Lek Sonia. 
Kincaid, 4 Okl. 554, 46 P 587; Brown 
v. Hudson, 14 ,.Tex: Civ. A, 605, 38 
SW 653. 

66. Casey v. Schucharadt, 96 U. S. 
494, 24 L. ed. 790; Casey v. New Jer- 
sey, ete, Bank, 96 U. S. 492, 24. Ty 
ed. 789; Casey v. Cavaroc, 96 U. S. 
467, 24 L. ed. 779 [rev 5 F. Cas. No. 
2,496, 2 Woods 77]; Ex p. Fitz, 9 F. 
Cas. No. 4,837, 2 Lowell 519; Henry 
Ve. State, 10 "Ga. TS0ieo On SH eo onus 
AmSR 137; Wallace’s App., 104 Pa. 
559; Freeman Brown Co. v. Harris, 
88 S.-C. 558, 70 SE 802, 803 [eit Cyc]. 

fa] Tllustration.—A partner may 
pledge his interest in the partnership 
to secure a loan of money which is 
put into the firm as a part of his 
capital; and if the pledgor, by the 
agreement, retains possession, the 
pledgee’s right is superior to the 
claims of general creditors and oth- 
ers claiming under the pledgor, ex- 
cept pledgees for value without no- 
tice. Wallace’s App., 104 Pa. 559. 

[b] Delivery to a landlady of a 
bicycle and trunk as security for 
board is sufficient, even though they 
were kept in the boarder’s room and 
he kept the key to the trunk and 
rode the bicycle occasionally. Hen- 
Ly Vv. state, (110 «Ga. 750. s6eS haba. 
78 AmSR 137. 

67. U. S.—Darragh v. Elliotte, 215 
Med. 340,.<i3h.. CCA 432)* sry oun: ave 
Upson, 115 Fed. 192. 

Cal.—Stephan v. 
Cady Ax olO LOO Rabe. 


Lagerqvest, 52 


Mass.—Macomber w Parker, 14 
Pick. 497. 

Miss.—Newman v. Greenville Bank, 
66 Miss. 323, 5 S_ 753. 

Mont.—National Park Bank _ v. 


American Brewing Co., 79 Mont. 542, 
257 P 436. 
Pa.—Collins’ App., 107 Pa. 590, 52 
AmR 479. 
S. C.—Freeman Brown Co. v. Har- 
ris, 88 S. C. 558, 70 SH 802, 803. 


Eng.—Dublin City Distillery, Ltd. 
v. Doherty, [1914] A. C. 823. 
[a] Rule applied.—(1) Where 
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session of the property, where the contract of pledge 
so provides, and is properly acknowledged and re- 
ported;°® but as such a statute is in derogation of 
the common law, it must be strictly construed.®® 

[§ 44] 3. Delivery and Possession of Written In- 
Where property is repre- 
a valid pledge of 
the property may be effected by a transfer of such 
instrument,’° such as a warehouse receipt,”! a bill of 
lading,*? a bill or note,’* a certificate of stock,’* 
Incorporeal property,*® 
such as a claim or chose in action,’? may be pledged 
only by a transfer or delivery of the written evidence 


strument—a. In General. 
sented by an instrument in writing, 


or an insurance policy.*® 


of the property or obligation. 


[§ 45] b. Accounts.*® An account may be pledged 
by a transfer of the book in which it is contained,’ 
or by a transfer of a list of the account with the un- 
derstanding between the parties that it shall be re- 
garded as security,®° provided notice thereof is given 


pledgors pledged their interest in 
bricks of which they were joint own- 
ers with the pledgees, and the bricks 
were left with the pledgors to sell. 
Macomber v. Parker, 14 Pick. (Mass.) 
497. (2) Where, on the transfer of 
bills receivable as security for a loan, 
the borrower opened a separate ac- 
count of such bills on his books, and 
as fast as collected the proceeds were 
paid to the lender, and all question 
of renewal and extension were re- 
ferred to him. Young v. Upson, 115 
Fed. 192. 

{[b] Keeping an automobile by a 
pledgee in the pledgor’s garage with 
others owned by the pledgee is mere- 
ly a bailment, which does not affect 
the pledgee’s possession, nor invali- 
date the pledge. Darragh v. Elliotte, 
215 Fed. 340, 131 CCA 482. 

Delivery to pledgor for special pur- 
pose as not affecting lien see infra §§ 


U4, nC. 
sina Griffen v. Henry, 99 Ill. A. 
69. Griffen v. Henry, supra. 


- 70. U. S.—Casey v. Cavaroc, 96 U. 
S. 467, 24 L. ed. 779. 

Ga.—Commercial Bank v. Flowers, 
116 Ga. 219, 42 SE 474. 


La.—Lallande v. Ingram, 19 La. 
Ann. 364; Hiligsberg’s Succ. 1 La. 
rie 340; Winchester v. Ory, 17 La. 
428. 

Mo.—Roeder v. Green Tree Brew- 
ery os 33 Mo.-A. 69. 

N. Y.—wWilson v. ittie,r 2 N.Y; 
443, 51 AmD 307 [aff 3 N. Y. Super. 
301] 

[a] Where the goods are in pos- 


session of a third person, a writing 
executed by the purchaser and deliv- 
ered to the unpaid seller, stating that 
he thereby ‘‘retransferred”’ the goods 
as collateral security for the pur- 
chase money, creates a valid pledge. 
Roeder v. Green Tree Brewery Co., 33 
Mo. A. 69. 

{[b] Delivery held insufficient.— 
Where a bank, under agreement with 
a lender of money, deposits securi- 
ties in the hands of the firm, com- 
posed of the president of the bank 
and his son, to secure the loan, and 
the’ president permits the securities 
to remain in the custody of the offi- 
cers of the bank for convenience of 
collection, with power to substitute 
other securities for those pledged, 
and no indorsement of the securities 
is made by the bank until after the 
failure of the bank and the appoint- 
ment of a receiver, the delivery and 
possession is not sufficient to make 
the pledge valid as against the re- 
ceiver. Casey v. Cavaroc, 96 U. S. 
467,24 I ed.) 779 [rev EF. Cas. No, 
2,496, 2 Woods 77]. 


a See Warehousemen [40 Cyc 
426]. 

72. See infra § 46. 

73. See infra § 47. 
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to the debtor,’! and other ereditors.®? 
sufficient merely to deliver a copy of the account 
without an assignment thereof ;8* and although it is 
not necessary that the pledgee shall be given the sole 
right of collection,®* and the validity of the pledge 
is not affected as between the parties by the fact 
that the pledgor reserves the right to make collec- 
tions,®® such reservation may render the transaction 
void as against creditors and other third persons, °° 
especially. where the pledgor retains possession of the 
account and of the right to collect without keeping 
collections separate.®? 

[§ 46] c. Bills of Lading.§® 


[§§ 43-46 


But it is not 


The delivery of a 


bill of lading as security is a sufficient delivery of 


74. See Corporations § 1101 et seq. 
F fea See infra § 49; Life Insurance 

34, 

76. Martin v. Bankers’ Trust Co., 


ree 55, 156 P 87, AnnCas1918C 
al & 

77. Grames v. Consolidated Tim- 
ber Co., 215 Fed. 785, 789 [cit Cyc]; 
Lallande v. Ingram, 19 La. Ann. 364; 
Hiligsberg’s Suce., 1 La. Ann. 340; 
Winchester v. Ory, 17 La. 428; Pink- 
erton v. Manchester, ete., R. Co., 42 
N. H. 424. 

[a] Contract for sale.—The de- 
posit by the vendor of a contract for 
the sale of land as. security for a 
loan, although without assignment, 
amounts to a pledge and creates a 
lien on the purchase’ money due 
thereon. Grames v. Consolidated 
Timber Co., 215 Fed. 785. 

78. Assignment of accounts gen- 
erally see Assignments §§ 33, 34. 

79. R. KF. Scott Grocer Co. v. Car- 
ter, (Tex. Civ. A.) 34 SW 3875. 

80. R. F. Scott Grocer Co. v. Car- 
ter, supra. 

81. Brown Bros. Co. v. Smith, 231 
Fed. 475 [rev on other grounds 238 
Fed. 269, 151 CCA 285]. 

[a] Notice held sufficient.—A no- 
tice given by a bank, to which the 
seller had transferred a bill of lad- 
ing and invoice, to the buyer that 
remittance was to be made directly 
to the bank, is substantially the same 
as notice to the buyer that the ac- 
count had been pledged. Brown Bros. 
Co. v. Smith, 231 Fed. 475 [rev on 
es grounds 238 Fed. 269, 151 CCA 


82. Bank of British North Ameri- 
ca v. Wood, 19 Man. 633. 

[a] A pledgee of a book account 
should give notice of the pledge to 
other creditors of the owner of the 
account to protect himself against 
subsequent dealings with respect to 
such account between the owner and 
other creditors. Bank of British 
North America v. Wood, 19 Man. 633. 

83. Clanton Bank v, Robinson, 195 
Ala. 194, 70 S 270; Cornwell v. Bald- 
win’s Bank, 12 App. Div. 247, 43 NYS 
771; American Exch. Nat. Bank v. 
Federal Nat. Bank, 226 Pa. 4838,: 75 
A 683, 184 AmSR 1071, 27 LRANS 
866, 18 AnnCas 444, 

[a]. A book account is not pledged 
by the delivery of a copy of the ac- 
count as security without an assign- 
ment thereof, since such a copy does 
not represent the debt. Cornwell v. 
Baldwin’s Bank, 12 App. Div. 227, 43 
NYS 771; American Exch. Nat. Bank 
v. Federal Nat. Bank, 226 Pa. 483, 75 


A 6838, 1384 AmSR 1071, 27 LRANS 
866, 18 AnnCas 444. 
84. R. F. Scott Grocer.Co. v. Car- 


ter, (Tex. Civ. A.) 34 SW 375. 
Enforcement of chose in action by 
Beueee generally see infra §§ 289- 


€ 


the goods, for which the bill of lading was issued, 
to sustain the pledge,®® without an assignment or in- 
dorsement of the bill.°°® 
a good symbolical delivery of the goods represented 
by the bill, and the pledgee thereby acquires a lien 


Such a delivery constitutes 


85. Savage Tire Sales Co. v. Stu- 
art, 61 Mont. 524, 203 P 364. 

86. Savage Tire Sales Co. v. Stu- 
art, supra. 

87. Sneeden v. Nurnberger’s Mar- 
ket, 192 N. C. 439, 1385 SE 328. 

88. Transfer of bills of lading as 
collateral security generally see Car- 
riers § 267. 

89. U. S.—Means v. Randall Bank, 
146.U.wSs 620; 13 SCES186,. 36 Jlanea. 
1107; Dows v. Milwaukee Nat. Exch. 
Bank, 91. U. S.. 618, 23 L. ed. 214. 

Ala.—Brent v. Miller, 81 Ala. 309, 
8 S 219. 

Ill.— J. B. Inderrieden Co. v. Allen, 
TOs WI ee Ace oO, be 

Ind.—Jeffersonville, ete., R. Co. v. 
Irvin, 46 Ind. 180. 

Ky.—Douglas v. People’s Bank, 86 
Ky. 176, 5 SW 420, 9 AmSR 276, 1¢ 
KyL 243. 

Mass.—Alderman v. Eastern R. Co., 
115 Mass. 233; Newcomb v. Boston, 
CLC cnt vs Corp., 115 Mass. 230; Chi- 
cago Fifth Nat. Bank v. Bayley, 115 
Mass. 228; Green Bay ‘First Nat. 


Bank vy. Dearborn, 115 Mass. 219, 15 
AmR 92; Cairo First Nat. Bank v. 
Crocker, 111 Mass. 163; Adams v. 


O’Connor, 100 Mass. 515, 1 AmR 137; 
Rice v. Austin, 17 Mass. 197. 

Mo.—Conrad v. Fisher, 87 Mo. A. 
352, 8 LRA 147. 

Y.—Willets v. Hatch, 132 N. Y. 
41, 30 NE 251, 17 LRA 193; Cincin- 
nati First Nat. Bank v. Kelly, 57 Ne 
Y. 34; Bailey v. Hudson River R. 
Co., 49 N. Y. 70; Dows v. Greene, 24 
N. Y. 638; Rochester Bank vy. Jones, 
4 N. Y. 497, 55 AmD 290 [rev 4 Den. 
489]; Wilson v. Little, 2 N. Y. 443, 
51 AmD 307; Leinkauf Banking Co. 
v. Grell, 62 "App. Div. 275, 70 NYS 
1083; Sather Banking Co. v. Hartwig, 
23 Mise. 89, 51 NYS 677%. 

Oh.—Irving Nat. Bank’ v. Emery, 
1 Cine. Super. 76 [aff 25 Oh. St. 360, 
18 AmR 299]. 

Okl.—State Nat. Bank v. McMahan, 
45 Okl. 585, 146 P 1. 

Tex. Prendergast Vv. Vakeme 6 
Tex. Civ. A..725,.26 SW 42 

Wash.—Hull v. Myers, at Wash. 
286, 235 P 786. 

Eng.— Meyerstein v. Barber, L. R. 
2EC weno Se 

90. Michigan Cent. R. Co. v. Phil- 
lips, 60 Ill. 190; Jeffersonville, etce., 
Re Cor ve inving 46 Ind. 180; Petitt v. 
Memphis First Nat. Bank, 4 Bush 
(Ky.) 334; Toms v. Whitmore, 6 
Wyo. 220, 44 P 56. 

[a] MIlustration.—Where goods 
which the consignor had agreed to 
pledge as security for a bona fide 
debt were delivered to a carrier for 
transportation to the pledgee, under 
a bill of lading expressly naming him 
as consignee, there was a valid de- 
livery of the pledge. Toms v. Whit- 
more, 6 Wyo. 220, 44 P 56. 


———— ee en n—————— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 46-50] 


upon them or title to the same which he may hold un- 
til the loan is paid.® 
[§ 47] d. Bills or Notes. Delivery and posses- 
sion are essential to a valid pledge of a bill or note;®? 
and a valid pledge thereof may be effected by simple 
delivery of the bill or note to the creditor®*® or to 
some one for him,®* without an indorsement or other 
writing,®® and without the necessity of notice to the 
maker.®® Delivery of a bank’s bills receivable to 
another bank for selection of securities to be held as 
a pledge for a loan, pursuant to a contract fixing no 
time for selection, is a valid pledge,®? and in the ab- 
sence of fraudulent intent, the pledge will not be in- 
effective as to renewals, the originals of which have 
not been surrendered to the makers.°® 
A note in the possession of a third person, it has 
heen held, may be pledged by a written assignment 
thereof without an actual delivery to the pledgee;?? 
but there is authority to the contrary. It is not es- 
sential to a valid second pledge, subject to a first 
pledge of notes in possession of the first pledgee, that 
there be any further actual delivery ;? but, if the first 
pledgee agrees to the second pledge, his possession 
will be regarded as the possession of the second 
pledgee also, through the agency of the first pledgee.?® 
Notice of acceptance. Where notes are pledged by 


91. Becker v. Hallgarten, 86 N. Y. 


PLEDGES 


No. 157, amending Civ. Code § 3158, 


[49 C.J.] 919 


the payee as collateral, it is not necessary for the 
pledgee to notify the payee of his acceptance of them 
as collateral, further than the keeping of the notes 
indicates and gives notice that they are accepted.* 

A note deposited in a bankruptcy court is not 
validly pledged to an intervener by a symbolical de- 
livery of a copy of the note so as to give the pledgee 
any rights against a garnishing creditor of the 
pledgor.°® 

[§ 48] e. Bonds. Delivery and possession is es- 
sential to the validity of a pledge of bonds,‘ and a 
valid pledge thereof may be effected merely by a de- 
livery of the bonds,’ or by the delivery of a written 
assignment thereof.® 

[§ 49] f. Insurance Policies.1° Delivery to the 
pledgee or some one for him is essential to a pledge 
of an insurance policy;!! and a mere delivery as 
security, without a formal assignment, is sufficient 
to constitute a pledge of such a policy,?? such as a 
policy of life insurance.+? 

[§ 50] 4. Continued Possession. Not only must 
there be a delivery of possession of the property 
pledged, but, in order to preserve his len, the 
pledgee, or depositary for him, must thereafter retain 
the continuous possession and control of the prop- 
erty.1> If there is no such continued change of pos- 


the payment of a debt is an effectu- 


167; Toledo First Nat. Bank v. Shaw, 
61 N. Y. 283; Mechanics’, etc., Bank 
v. Farmers’, etc., Nat. Bank, 60 N. 
iy. 40" jamod_. 2) -Thomps: sz - C. 39515 
City Bank v. Rome, etc., R. Co., 44 
N. Y. 136; Matter of Non-Magnetic 
Watch Co., 89 Hun 196, 34 NYS 1017; 
Hazard v. Fiske, 18 Hun 281 [aff 838 
ING DNicuc otal. 

92. Westinghouse Electric, etce., 
Co. v. Brooklyn Rapid Transit Co., 
263 Fed. 532; Storts v. Mills, 93 Mo. 


A. 201; National Park Bank v. Amer- 
erage Re €o., 79° Mont. .-542,, 257 
vo . 


fa] An assignment in pledge of 
nonnegotiable paper, to create a 
property right as against third per- 
sons, requires possession by the 
pledgee. Westinghouse Plectric, etc., 


Co. v. Brooklyn Rapid Transit Co.,; 


263 Fed. 532. 

Necessity for delivery and posses- 
sion generally see supra § 35. 

93. U. S—Casey v. Cavaroc, 96 U. 
S. 467; 24 I. -ed: 779. 

Kan.—Matthewson v. Caldwell, 59 
Kan: 126; 52 P 104. 

La.—Bier’s Succe., 145 La. 722, 82 
S 868. 

Mo.—Amick v. Empire Trust Co., 
317 Mo. 157, 296 SW 1798, 53 ALR 
1064; Gentral Missouri Trust Co. v. 
Smith, 213 Mo. A. 106, 247 SW 241; 
Winfrey v. Strother, 145 Mo. A. 115, 
128 SW 849. 

Ont.—Morgan v. Toronto Bank, 39 
Ont. L. 281, 12 OntWN 99, 35 DomLR 


698. 
b 94. National Park Bank v. Amer- 
ican Brewing Co., 79 Mont. 542, 257 
P 436. 


Possession by agent or third per- 
son for pledgee generally see supra 


Baggarly v. Gaither, 55 N. C. 
80; Brown v. Wilson, 45 S. C. 519, 
Lo SH 630" 55 AmSR 779% Citizens’ 
Bank, etc., 151 Va. 65, 
144 SE 464. 

fa] In Louisiana (1) under Civ. 
Code art 3158, first enacted in 1852, 
a pledge of notes, drafts, and other 
securities by actual delivery thereof 
to the pledgee is sufficient (Casey v. 
Schneider, 96 U. S. 496, 24 L. ed. 
790), (2) and a written assignment 
or indorsement is not necessary, as 
was formerly the case (Maryland Fi- 
delity, ete., Co. v. Johnston, 117 La 
880, 42 S 357; Fluker v. Bullard, 2 
La. Ann. 338; Robinson v. Shelton, 
2 Rob. 277; Sewall v. McNeill, 17 
La. 185). (3) But under Acts (1900) 


Co. v. Chase, 


to constitute a pledge of a nonnego- 
tiable instrument, delivery by the 
owner to the pledgee, and notice in 
writing to the debtor of the credi- 
tor, are essential formalities (Wil- 
liams v. Robertson, 133 La. 640, 63 


S 250; Commercial Bank v. Shanks, 
129 La, 861, ° 56 -S  10283)— Davis’ v: 
Welch, 128 a. .785, 55 S 372), (4) 


and delivery to a bank for collection 
is not delivery to any of its officers 
individually (Commercial Bank v. 
Shanks, supra). 
96. Bier’s Succ., 145 La. 722, 82 S 
868. 
(Tex. 


97. Chapman v. Johnson, 


Civ. A.) 261 SW 470. 
98. Chapman v. Johnson, supra. 
99. In re Wiley, 29 F. Cas. No. 


17,655, 4 Biss. 171. 

1. Storts v. Mills, 93 Mo. A. 201 
(holding that collateral notes which 
are not in the possession of either 
pledgor or pledgee cannot be pledged 
to secure an existing debt, since pos- 
session is the very essence of a 
pledge). 

2. Shurtleff v. Norcross, 95 Vt. 
420, 115 A 494, 

Delivery in case of successive 
pledges generally see supra § 42. 

8. Shurtleff v. Norcross, 95 Vt. 
420, 115 A 494. 

4. Central Bank v. Lyda, (Mo. A.) 


191 SW 245. 
5. Merchants, etc., Bank v. First 
State Bank, -ete:.,, Co:, (lLa.) 123 S$ 


401. 

6. Power of corporation to pledge 
bonds see Corporations §§ 2595-2600. 

Transfer of bonds generally see 
Bonds §§ 82-87. 

7. Westinghouse Electric, etc., Co. 
v. Brooklyn Rapid Transit Co., 263 
Fed. 532; Seymour v. Hendee, 54 Fed. 
563; Lanaux’ Succ., 46 La. Ann. 1036, 
is, 6 708, 25 LRA 577. 

[a] A mere understanding be- 
tween a principal and a surety that 
a part of certain bonds of the prin- 
cipal held by a bank shall be held for 
the security of the surety does not 
operate as a pledge, when none of the 
bonds are delivered for that purpose 
either to the bank, for the surety, or 
to the surety. Seymour v. Hendee, 54 
Fed. 563. 

8. Ribet v. Bataille, 35 ’'La. Ann. 
nbs ga le 

9. Mott v. Newark German Hospi- 
tal, 55 N. J: Eq. 722, 37 A 757: 

[a] An assignment under seal of 
a bond and mortgage duly acknowl- 
edged and delivered as security for 


al pledge, although there was no man-\ 
ual delivery of the bond and mort- 
gage. Mott v. Newark German Hos- 
pital 55 UNS.) Bo. W225 Sl TAL Mod. 

10. Assignment of insurance poli- 
cy generally see Fire Insurance §§ 
150-155; Insurance § 423. 

Pledge of certificate of mutual ben- 
efit insurance see Mutual Benefit In- 
surance § 58. 

11. In re Wittenberg Veneer, etc., 
Co., 108 Fed. 593; D’Meza’s Succe., 26 
La. Ann. 35. 

[a] Mere agreement not sufficient. 
—Agreement: by a debtor that the 
creditor shall have the benefit of cer- 
tain fire insurance policies not in 
possession of either of them does not 
constitute a pledge for.lack of trans- 
fer of possession, but gives the cred- 
itor an equitable lien on the policies. 
In re Wittenberg Veneer, etc., Co., 
108 Fed: 593. 

12. Stout v. Yaeger Milling Co., 13 
F. 802, 4 McCrary 486; Dickey Vv. 
Pocomoke City Nat. Bank, 89 Md. y 980, 


[a] Tllustration.—Where the di- 
rectors of a corporation place the 
company’s policies of insurance in 
the hands of two of its directors 
without any formal assignment, to 
secure loans made and to be made 
by such directors and others to the 
corporation, there is a sufficient de- 
livery to sustain the pledge. Stout 
v. Yaeger Milling Co., 13 Fed. 802, 
4 McCrary 486 [app dism 113 U. S. 
684, 5 SCt 695, 28 L. ed. 1152]. 


13. See Life Insurance § 134. 
14. See supra § F; 
15. S.—In re New York, etc., 


Inland Transp. Co., 276 Fed. 145 [aff 


sub nom. Hayes v. Gibson, 279 Fed. 
812, 22 ALR 1372); Thurber v. Oli- 
ver, 26 Fed. 224. 


Ala.—Oden v. Vaughn, 204 Ala, 445, 


De Blondeau v. Faulkner, 
5 Alaska 55 

Cal.—Sequeira v. Collins, 153 Cal. 
426, 95 P 876; McFall v. Buckeye 
Grangers’ Warehouse Assoc., 122 Cal. 
468, 55 P 253, 68 AmSR 47. 

Ind.—Fletcher American Nat. Bank 
eee 76 Ind: A. °150;/°228 NE 


Iowa.—Andrew v. Hanchett, 226 
NW 3; Reyelts v. Feucht, 206 Iowa 
1326, 221 NW 937, 939 [quot Cyc]. 

Kan.—Atkinson v. Bush, 91 Kan. 
860, 189 P 3938, 394 [cit Cyc]. 

La.—Lee v. Bradlee, 8 Mart. 20. 

Me.—Shaw v. Wilshire, 65 Me. 485; 


920. [49 C.J.] 


session the pledgee’s lien is lost,1® and the pledgor’s 
ereditors 
property of the pledgor and sell the same under exe- 


PLEDGES 


may levy upon the pledged property as the 


[§§ 50-52 


cution,’? except that, where possession is delivered 
to the pledgor temporarily, the lien remains valid as 
against him.+§ 


III. CONSTRUCTION AND OPERATION?® 
[By Henry H. Sxyius] 


[§ 51] A. In General. The general rules of con- 
struction?® apply in construing a contract of pledge,?! 
in accordance with which the rights and liabilities of 
the parties are, if possible, to be construed and en- 
forced according to the intention of the parties as 
determined from the terms of the contract of pledge 
and the subject matter,?? and the course of dealing to 
which it relates;?* and where the intention is clear 
and contravenes no rule of law and sufficient words 
are used to arrive at the intention, it should be en- 
forced irrespective of technical rules of construc- 
tion.?* If the contract is susceptible of two construc- 
tions, the one most favorable to the pledgee should 
not be adopted;?° but that construction should be 
given to it which is the more favorable to the pledgor 
where the contract has been prepared by the 
pledgee,”® or which is more favorable to the pledgee, 
where prepared by the pledgor.?* 

Strict construction. It has been held that the 
pledge must be strictly construed and enforced in ac- 
cordance with its terms,?® and that the pledgee has 
the right to exact strict performance of the con- 
EAC bec 


Modification. A contract of pledge may be changed 
at any time by consent of the parties thereto,*® -al- 
though it is denominated an irrevocable assignment. 
and pledge, and declared to be intended to endure un- 
til the obligation for which the pledge is given is 
paid;*? and it is immaterial that the original con- 
tract has been recorded, where such recordation was 
not required by law.*? It has been held that a 
pledgee’s mere indulgence by his promise to extend 
the time of payment or by his conduct will change 
the duties and obligations of the parties to each other 
as prescribed by the original contract of pledge.?* 

-[§ 52] B. As Creating Trust Relation.** The du- 
ties and relations of a pledgor and pledgee are gov- 
erned more by the general maxims of equity than by 
the strict rules of the common law.?° The very na- 
ture of the transaction gives rise to a trust relation 
between the pledgor and pledgee,?® with its conse- 
quent duties to protect the debt or obligation and the 
collateral.27 For the purposes of the pledge, the 
pledgee holds the pledged property in trust first for 
himself to the extent of his claim and then for the 
pledgor;*5 and the same rules apply whether the col- 


Hastman v. Avery, 23 Me. 248. 

Mass.—Gamson v. Pritchard, 210 
Mass... 296, 96. NE..715; Harding. v. 
Eldridge, 186 Mass. 39, 71 NE 115; 
Moors v. Reading, 167 Mass. 322, 45 
NE 760, 57 AmSR 460; Walker v. 
Staples, 5 Allen 34; Macomber -v. 
Parker, 14 Pick. 497;. Bonsey v. 
Amee, 8 Pick. 236; Ward v. Sumner, 
ena 59; \ Homes v. Crane, 2. Pick. 
607 


Minn.—Mahoney v. Hale, 66 Minn. 
463, 69 NW 334; Combs v. Tuchelt, 
24 Minn. 423. ‘. 

Mo.—Grand Ave. Bank v. St. Louis 
Union Trust Co., 135 Mo. A. 366, 115 
SW 1071. 

N. H.—Walecott v. Keith, 22 N. H. 
196; Ash wv: Savage, 5 N: H. 545; 
Haven v. Low; 2 N. H. 18, 9 AmD 
25. 

N. Y.—Peo. v. Remington, 59 Hun 
282, 12 NYS 824, 14 NYS 98 [aff 126 
N. Y. 654 mem, "27 NE 853 mem]. 

Okl.—Prosser v. Norton, 126 Okl. 
202, 259 P 217; Jackson v. Kincaid, 
4 Ol, Wb 4, 0 40u 5 Sul. 

Philippine.—Pacific Commercial Co. 
y. National Bank, 49 Philippine 236. 

Tex.—Wilson v. Shear Co., (Civ. A.) 
8 SW (2d) 849, 855 [rev on other 
grounds sub nom. Phillips v. Citi- 
zens’ Nat. Bank, (Commn. A.) 15 SW 
(2d) 550, and cit Cyc]. 

Utah. — National Bank of Republic 
v. Drulas, 61 Utah 440, 214 P 24, 27 
[eit Cyc]. 

Vt.—Atwater v. Mower, 10 Vt. 75. 

Wash.—Heilbron v. Guarantee L. 
& Tt Co, 13 Wash i645, 43 PP 932. 

Que.—Union Sulphur Co. v. Rior- 
don Co., 30 RevLeg 144; Duhamel v. 
Lebeau, 25 RevlLeg 106. 

16. See infra § 72. 

17. George v. Pierce, 123 Cal. 172, 
Deed iin; 20) coe. 

18. See infra §§ 74, 75. 

19. As fraudulent conveyance see 
Fraudulent Conveyances § 76. 

What law governs see supra § 14. 


20. See Contracts §§ 481-592. 
21. New Orleans Bank, etc., Co. v. 
Hart, 32 F. (2d) 721; State Finance 


Co. v. Anderson, 106 Iowa 429, 76 NW 
748. And see cases infra notes 22— 
29. 


{a] Printed terms of note forms 


eannot prevail over specific recitals 
of a special contract of pledge, and 
notation on the back of each note 
that it was secured by rent notes and 
leases for collection as per pledge 
and assignment “attached hereto.” 
New Orleans Bank, etc., Co. v. Hart, 
Saou (C2d)) ial. 

22. U. S.—Citizens’ Bank, etc., Co. 
Vithornton, 14; Med: ev 52.7 98 ICCA: 


4 Panes v. Dimmick, 157 Ala. 
237, a $6 

Ca 1 Newlin v. Myers, 23 Cal. A. 
482, 1388 P 927. 

Fla. —St. Lucie County Bank, ete., 
Co. v. Aylin, 94 Fla. 528, 114 S 438° 

Ga.—Brunswick Nat. Bank v. Lee, 
106 Ga. 221, 32 SE 20; Deen v. Hazle- 
hufet Banks S09 Gas vay ssc, 147 Sis 


Ill.—Union Brewing Co. v. Inter- 
State Bank, etc., Co., 240 Ill. 454, 88 
NE 997 [aff 144 Tll. A. 415]. 

Minn.—McCrea v. Austin First Nat. 
Bank, 162 Minn. 455, 203 NW 220. 

Mo. ’—Dibert WV. D'Arcy, 248 Mo. 617, 
154 SW 1116. 

N. Y.—Magoun vy. Sinclair, 66 N. 
Y. 30; Ketcham v. Provost, 156 App. 
Div. ‘477, 141 NYS 4387 [ate 215 ON. 
Y. 631 mem, 109 NE 1080 mem]; 
Drexel v. Pease, 56 Hun 649, 11 NYS 
133 [mod on other grounds 133 N. 
Ye t29, 3:0) NUR 73:2). 

59 Oh. St. 


Oh.—Rumsey v. Lentz, 
13g 30 R. LT. 
hey A 372 


189, 52 NE 189. 
I.—Fuller v. Perkins, 
D.—Black Hills Trust, ete., Bank 
40 S. D. 130, 166 NW 


V. Plunkett, 
527. 


We eneat v. Two Rivers Bank, 
227 NW 

Ont. Varontreal Bank v. Turner, 17 
OntWN 377. 

23. Citizens’ Bank, et Co 
Thornton, 174 Fed. 752, 98 "CCA 478, 

24. Deen v. Hazlehurst Bank, 39 
Ga. A. 633, 147 SE 909. 

25. Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116; South St. Joseph Live 
Stock Exch. v. St. Joseph Stock Yards 


Bank, (Mo. A.) 16 SW (2d) 722; Cit- 
izens’ Nat. Bank v. Rombauer, 194 
Mo. A. 690, 189 SW 651. 

26. St. Lucie County Bank, etc., 


248 Mo. 617, 154 SW 1116; 


Co. v. Aylin, 94 Fla. 528, 114 S 438; 
Dulin v. National City ‘Bank, (Ind. 
A.) 1380 NE 426; Dibert v. D'Arcy, 
Hornsby 
207 Mo. A. 302, 232 SW 


v. Knorpp, =p 


776; Gillet v. Bank of America, 
N.Y. 549, 355 NI, 292; 

27. St. Lucie County Bank, etc., 
Co. v. Aylin, 94 Fla. 528, 114 S 438 
(against pledgor). 

28. Ollis v. Farmers’, ete., Bank, 
(Mo. A.) 201 SW 947; Linn v. Dodge 
County Bank, 113 Nebr. 446, 203 NW 
546; In re DeHaven, 236 Pa. 146, 84 
A 676; Klee v. Trauerman, 210 Pa. 
60 A 157. 

Toplitz v. Bauer, 161 N. Y. 325, 
55 NE 1059. 


a a Bass v. Biggs, 167 La. 126, 118 
31. Bass v. Biggs, supra. 
32. Bass v. Biggs, supra. 
33. Toplitz v. Bauer, 161 N. Y. 325, 


55 NE 1059. 
34. Delivery or possession of per- 


sonal property as trust generally see - 


Trusts [39 Cyc 70]. 

Pledgee as trustee of surplus see' 
infra § 222. 

35. Toplitz v. Bauer, 161 N. Y. 325, 
55 NE 1059. 

What law governs generally see 
supra § 14. ‘ 

36. Persons v. Russell, 212 Ala. 

Crowson vy. Cody, 209 


506, 103 S 543; 
Ala. 674, 96 S 875; Crowson v.. Cody, 
207 Ala. 476, 93 S 420; Dibert v. 
D’Arey, 248 Mo. 617, 154 SW 1116; 
Gillet ae Bank of America, 160 N. Y. 
549, 55 NE 292. 

37. Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 

38. U. S—aIn re Thompson, 276 
Fed. 313 [rev on other grounds 284 
Fed, 65]. 

Ala.—Gadsden First Nat. Bank vy. 
Morgan, 213 Ala. 125, 104 S 408; Per- 
sons v. Russell, 212 Ala. 506, 103 S 
543; Crowson v. Cody, 209 Ala. 674, 


96 S 875; Keeble v. Jones, 187 Ala. 
207, 65 S 384. 

Cal.—Sparks v. Caldwell, 157 Cal. 
401, 108 P 276. 

La.—Richardson v. Mann, 30 La. 
Ann. 1060. 

Minn.—McCrea vy. Austin First Nat. 
Bank, 162 Minn. 455, 203 NW 220. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 52-56] 


lateral pledged is the obligation of a third person or 
of the debtor himself.*® If the duties of the pledgee 
as trustee for the debtor are defined by express con- 
tract, the terms of the contract govern as to the na- 
ture and extent of the trust;*° but limitations in the 
contract upon the liability which the law would imply 
against the pledgee must be plainly expressed.*! 

[§ 53] C. As to Original Obligation. 
eral rule the delivery of a pledge does not affect the 
rights of the parties under the contract or obligation 
it is given to secure,*? except as the pledge contract 
provides for additional security,*? or as the parties 


contract by special agreement.** 


[§ 54] D. Estoppel of Pledgee To Deny Title of 
Pledgor. The pledgee is estopped to deny the title of 
his pledgor,*® either by claiming title to the property 
in himself,*® or by setting up the title of a third per- 
son to the property pledged to him by the pledgor.** 
And therefore so long as the pledgee holds the prop- 
erty as collateral security he cannot claim a holding 
adversely to the pledgor, so as to acquire title under 
But he may show that 


the statute of limitations.*® 
another was the real pledgor and 


- Mo.—Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 

N. Y.—Toplitz v. Bauer, 161 N. Y. 
325, 55 NE 1059; ara’ v. New York 
Cent. Ins. Cor; 100 N. Y. 417, 3 NE 
309, 53 AmR 202: Wheeler v. New- 
bould, 16 N. Y. 392; Hawks v. Hinch- 
Nene 17 Barb. 492. 

C.—Ball-Thrash v. McCormick, 
162 ENpLO! 471, 78 SE 303 

Pa; —Register Vv. Sellers, 4° Pa2Co: 
490, 19 Phila. 446. 

“The responsibilities of the pledgee 
to the pledgor are similar to those 
of a trustee, first, to collect and ap- 
ply the securities at their maturity 
to the payment of the debt, in the 
case of promissory notes and bills of 
exchange, though sale may be made 
where the collateral securities are 
long-time negotiable bonds; and, sec- 
ondly, to pay over the surplus, if any, 
to the pledgor. The pledgee is also 
likened to a trustee, as he may not 
deal with the trust property so as to 
destroy or impair its value.’ Cole- 
brooke Collateral Securities § 87 
[quot Keeble v. Jones, 187 Ala. 207, 
212, 65 S 384]. 

“Phe holder of collateral paper oe¢- 
cupies a position of trust: First, to 
collect and pay the debt secured 
thereby, accounting to the pledgor 
for the residue; or, second, to sur- 
render the collateral to the owner up- 
on payment of the secured debt.” 
Gadsden First Nat. Bank v. Morgan, 
213 Ala. 125, 128, 104 S 403. To same 
effect Persons Vv. Russell, 212 Ala. 
506, 103 S 543. 

The character of a pledgee of com- 
mercial paper “is that of trustee for 
the pledgor, first, to pay the debt, and 
second, to pay over the surplus, and 
‘he cannot so deal with the trust prop- 
erty, so as to destroy or even impair 
its value.” Wheeler v. Newbould, 16 
IN. X 3925-398. 

[a] Thus, whether an executory 
contract to ship cotton as security for 
advances to the shipper could have 
been specifically enforced or not, 
when the contract was executed by 
the shipment, the consignee held the 
cotton in pledge for the purpose of 
selling and paying the debt. In re 
Peacock, 178 Fed. 851. 

Rights and liabilities of pledgee 
generally see infra §§ 104-112. 

39. Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 


40. Dibert v. D’Arcy, supra. 

41. Dibert v. D’Arcy, supra. 

42. U. S.—Childs v. N. B. Carl- 
stein Co., 76 Fed. 86. 

Cal.—Commercial Sav. Bank  v. 
Hornberger, 140 Cal. 16, 73 P 625. 

La.—Dunecan v. Elam, 1 Rob. 135. 


S. D.—Black Hills Trust, etc., Bank 
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titled to possession;*® and it has been held that, in 
an action by the pledgor, the pledgee can set up the 
title of a third person when he does so by authority 
of such third person.®° 

[§ 55] E. Implied Warranty by Pledgor. 
pledgor, by the act of pledging, impliedly engages 


The 


general owner of the property 


pledged,®! and is estopped to deny the equitable 
rights of the pledgee therein,”? unless it particularly 
appears in the contract that he has a lesser interest 
in the property.®* 
property that does not belong to him, he is estopped 


And if he pledges as his own 


from setting up a title to it subsequently acquired by 


tion.®? 


owner and en- property subject 


v. Plunkett, 40 S. D. 130, 166 NW 527. 

Wis.—Bright v. Carter, 117 Wis. 
631, 94 NW 645; Milwaukee First 
Nat. Bank v. Finck, 100 Wis. 446, 76 
NW 608. 

43. Federal Trust Co. v. Central 
Trust Co.. 244 Mass. 204, 138 NE 562. 

[a] Illustration.—Where a new 
note is given, with a matured note 
and its indorsements as collateral, 
under an agreement that the payee 
might call for additional security, 
and that the note should become due 
if it was not given, the holder ‘is 
bound to extend the time for pay- 
ment of the matured note until ma- 
turity of the new note. Federal 
Trust Co. v. Central Trust Co., 244 
Mass. 204, 138 NE 562. 

44. Grayson v. Harrison (Tenn. 
Ch. A.) 59 SW 438. 

[a] Agreement to exhaust collat- 
eral before enforcing pledgor’s liabil- 
ity.—Grayson v. Harrison, (Tenn. 
Ch. A.) 59 SW 438. 

45. Ala.—kKeeble v. Jones, 187 Ala. 
207, 65 S 384. 

Cal.—Barnhart v. Fulkerth, 73 Cal. 
BAD. As TEs) 

Colo.——Eaton v. Commercial Nat. 
Bank, 66 Colo. 450, 182 P 890 

La.—Crossley v. Louisiana Sav. 
Bank, etc., Co., 38 La. Ann. 74 

N. Y.—Cass v. Higenbotam, 100 N. 
Y. 248, 3 NE 189. 

Pa.—Bangor Silk Knitting Co. v. 
Wise, 277 Pa. 415, 121 A 308, 309 [cit 
Cyc]; Republic Trust Cofzvin Hea: 


Davis Co,, 1 Pa. Dist. & Co. 555, “557 
[eit Cyc]. 
46. Barnhart v. Fulkerth, 73 a): 


526, 15 P 89; Crossley v. Louisiana 
Sav. Bank, ete., Co., 38 La. Ann. 74; 
Bangor Silk Knitting Co. v. Wise, 277 
Pa. 415, 121 A 308, 309 [cit Cyc]; 


Republic Trust Co. v. F. A. Davis 
eons Paw Dist. ic COs JOD.) Dot RCit 
ye]. 

{a] Illustration.—A pledgee, in an 


action against a sheriff who has lev- 
ied on the pledge as the property of 
the pledgor, cannot set up a title ad- 
verse to the pledgor, acquired subse- 
quent to the levy of the execution. 
Branhart v. Fulkerth, 73 Cal. 526, 15 


P89. 

47. Godfrey v. Pell, 49 N. Y. Su- 

. 226, 4 NYCivProc 448 [aff 95 

N. Y. 649]; Bangor Silk Knitting Co. 
v. Wise, 277 Pa. 415, 121 A 308, 309 
[eit Oye]; Republic Trust Co. Ww. Um: 
AN Davis); Co. Lea. Dist. & ‘Co. 555; 
57 seit Cyc]: 

48. Gilmer v. Billings, 55 Fed. 775 
[rev on other grounds 60 Fed. 332, 8 
CCA 645]; Gilmer v. Morris, 35 Fed. 
682 [rev on other grounds 129 U. S. 
315, 9 SCt 289, 32 L. ed. 690]; Cross 
v. Eureka Lake, etc., Canal Co., 


him during the existence of the pledge.®* 

[§ 56] F. Property or Interest Pledged. The par- 
ticular property or interest covered by the pledge de- 
pends, of course, upon the terms of the contract of 
pledge as construed by the general rules of construc- 
In the absence of an agreement to the con- 
trary, however, the pledge will apply only to the 
interest which the pledgor owns in the property at 
the time of the pledge,°® and the pledgee takes the 


to any liens on it existing at that 


Cal. 302, 14 P 885, 2 AmSR 808. 

Adverse possession of bailee as 
against bailor generally see Adverse 
Possession § 640. ' 

49. Eaton v. Commercial Nat. 
Bank, 66 Colo. 450, 182 P 890. 

50. Palmtag v. Doutrick, 59 Cal. 
154, 483 AmR 245. 

51. Mairs v. Taylor, 40 Pa. 446. 

52. Hoffman v. Schoyer, 143 Til. 
598, 28 NE 823. 

53. Northampton First Nat. Bank 
v. Massachusetts L. & T. Co., 123 
Mass. 330. 

[a] Tllustration.—W here 
pledgee rehypothecates by a contraet 
reciting that he assigned all his 
“right, title and interest in and un- 
der the contract, together with all 
the property therein mentioned,’ he 
made no implied warranty of title or 
quality on the second pledge. North- 
ampton First Nat. Bank v. Massachu- 
setts L. & T. Co., 123 Mass. 330, 331. 

54. Goldstein v. Hort, 30 Cal. 372. 

55. U.- S.—Atherton v. Beaman, 
264 Fed. 878; Blydenstein v. New 
York Security, etc., Co., 67 Fed. 469, 
VOTE CAME. 
peat .—Davidson v. Roffy, (A.) 180 P 

Ill.—Morganstein vy. Commercial 
Nat. Bank, 125 Ill. A. 397. 

Mass.—American Trust Co. v. Holt- 
Singer, 226 Mass. 30, 114 NE 956. 

Tex.—Frost v. Cramer, (Civ. A.) 
199 SW _ 888. 

[a]. Property covered.—(1) A con- 
tract by which one bank pledges any 
of its property in the hands of an- 
other bank, as collateral to notes 
discounted for and guaranteed by it, 
authorizes the discounting bank to 
hold a deposit balance, standing to 
the credit of the borrowing bank at 
the time of its insolvency as collat- 
eral to any liability, then or at ma- 
turity of the discounted notes, until 
the amount of the lien has been as- 
certained. Fisher v. Continental Nat. 
Bank, 64 Fed. 707, 12 CCA 411. (2)¢ 
Where an assignee of a purchaser’s * 
contract for a resale of land at a 
profit assigns his right as security, 
the interest pledged does not include 
the right to recover a deposit made 
by the purchaser but not included in 
the purchaser’s assignment. Frost v. 
Cramer, (Tex. Civ. A.) 199 SW 838. 

[b] “Etc."-—A set of scales and 
a quantity of rock salt is not cov- 
ered by a pledge of “iron, junk, hides, 
etc.,” the “etc.” being held only to 
refer to property of the same gener- 
aleicharacteryias:) “irony wgunk,) and 
hides.” Morganstein v. Commercial 
Wat. Bank; 125 Tilly Ay 397: 

56. Cal.—Lathrop  v. 
GUC CO. dorCale Awl4 1, 


Title Ins., 
238 P 748. 
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time.>* 


the proceeds applied to his debt.® 


Additional property. Where additional property is 
delivered to keep the security good, it is subject to 


Tll.—King v. Harpster, 306 Ill. 202, 
137 NE 8238. 

ING ee 
Div. 


ds v. 
87, 144 NYS 


Gilleran, 159 App. 


Bois 
85 Pas 7360: 
Tex.—Climber Motor Corp. v. Fore, 
(Civ. A.) 273 SW 284. 
Eng.—Belsize Motor Supply Co. v. 
Cox, [1914] 1 K. B. 244; Donald v. 
Stes ERY ale) eS 585, 21 ERC 


[a] Illustration.—Where a bank 
refuses to purchase a note and deed 
of trust secured from the owner of 
the note, but agrees to take them as 
collateral security for a note of the 
trustee named in the deed, if the 
trustee purchases them, it acquires 
only the title of its pledgor, and must 
give credit for a payment made to 
the pledgor before the pledge. King 
v. Harpster, 306 Ill. 202, 137 NE 823. 

{b] A pledgee of a nonnegotiable 
bond receives only the title of the 


pledgor. Lathrop v. Title Ins., etc., 
COR On Cale eAveal a (yh CoO boa Ge 
[ce] Property obtained by larceny. 


—Where a person obtains property 
by common-law lareecny and common- 
law forgery, his pledgee does not ac- 
quire title to the property as against 
the original owner. Amols vy. Bern- 
214 App. Div. 469, 212 NYS 


See infra § 62. 

58. Thomson-Houston Electric Co. 
v. Capitol Electric Co., 65 Fed: 341, 
12 CCA 643; Mechanics’ Bldg. Assoc. 
v. Ferguson, 29 La. Ann. 548; Dibert 
v. D’Arcy, 248 Mo. 617, 154 SW 1116. 

[a] Illustrations.—(1) Where one 
purchasing land scrip takes a deed 
of trust and other collateral to se- 
cure payment in case the scrip is in- 


valid, and thereafter transfers the |} 


scrip to a bank to secure a loan, the 
bank, on nonpayment of the loan, is 
entitled to the benefit of the deed of 
trust and other collateral. Holland 
Banking Co. v. See, 146 Mo. A. 269, 
130 SW 354, (2) The fact that a note 
which a trust deed recited it secured 
was without consideration when first 
made did not impair the validity of 
the trust deed in the hands of one to 
whom one of the mortgagors pledged 
such note secured by the trust deed 
to secure his notes representing in- 
debtedness for a like sum, for a debt- 
or may give two notes for indebted- 
ness, one, the principal note, secured 
by another, as collateral, the collat- 
eral note being secured by a deed 
of trust, and, in such case the mort- 
gage securing the collateral note may 
be foreclosed by the pledgee to ap- 
ply the proceeds on his principal 


note. Graham v. Finnerty, (Mo.) 232 
SW 129. 
{b] The pledge of a debtor’s own 


bonds or notes as additional promises 
to pay cannot be considered as col- 
lateral security for the debt; but, 
when secured by a mortgage, both 
may be treated as collateral so far 
as is necessary to give the creditor 
the benefit of the mortgage lien nom- 
inally created as security for the col- 
lateral. Dibert v. D’Arcy, 248 Mo. 
617, 154 SW 1116. 

59. See Corporations § 1243. 

60. Androscoggin R. Co. v. Auburn 
Bank, 48 Me. 3385. 

61. See infra § 219. 

62. Baltimore Mar. Ins. Co. v. Dal- 
rymple, 25 Md. 269; Higgins v. Graul, 
1 NYS 347. 

{a] Thus where a bill of sale is 
made as security, and other property 


But he is entitled to the benefit of any liens 
or collaterals by which it may be secured,°® and also 
to any increase of the property, such as dividends on 
stock,°® or interest. on bonds ;°° and where the pledged 
collateral is sold or collected, he is entitled to have 
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the same rights of the pledgee as the original prop- 


[§ 57] G. Title To Property Pledged**—1. In Gen- 
The interest of the pledgor in the property 
pledged is entirely separate and distinct from that 


of the pledgee;°* and upon a contract of pledge, the . 


not mentioned in the instrument is 
turned over at the same time for the 
same purpose, the creditor is entitled 
to possession of the entire property 
until the debt is paid. Higgins v. 
Graul, 1 NYS 347. 

63. Title or property in stock 
pledged see Corporations §§ 1113- 


tly si pe 
Aab v. French, (Mo. A.) 279 
SW 435. 
65. U. S.—Livingston v. Story, 11 
Pet. 351, 9 L. ed. 746; Smith v. Lee, 


T7_Fed. 779. 

Ala.—Oden v. Vaughn, 204 Ala. 
445, 85 S 779; American Pig Iron 
Storage: - Warrant Co. v. German, 126 
Ala. 194, 28 S 603, 85 AmSR 21; Sims 
v. Canfield, 2 Ala. 555; Travelers’ 
Ins. Co. v. Lazenby, 16 Ala. A. 549, 
SOM Sc25y Zhe Leite Cyc: 

Ark.—Hamburg Bank v. 
92 Ark. 472, 123 SW 654; 
Johnson, 38 Ark. 285. 

Cal.—Sparks v. Caldwell, 
401, 108 P 276; Fernandez v. Tormey, 
121 (Cal 615) Sem wl hlok Elietbete a. 
Brown, 101 Cal. 445, 35 P 1035; 
v. Eureka Lake, etc., Canal Co., 
Cal. 302, 14 BP $85, 2)4AmSR ~=808; 
Farmers’ Nat. Gold Bank v. Wilson, 
58 Cal. 600; Ponce v. McElvy, 47 Cal. 
154; Brewster v. Hartley, 37 Cal. 15, 
99 AmD 237; Wright v. Ross, 36 Cal. 
414; Dewey v. Bowman, 8 Cal. 145. 
But see Gilman v. Curtis, 4 Cal. Un- 
rep. Cas, 274, 3 P 114 (legal title to 
insurance policy assigned as secu- 


George, 
Hughes v. 


157 Cal. 


rity for advances held to pass to 
pledgee). 

Colo.—Wilcox v. Jackson, 7 Colo. 
524,) 4 P9966. 


Dak.—BEverett v. Buchanan, 2 Dak. 
249, 6 NW 439, 8 NW 81. 
Ga.—Atlanta Trust, etc, Co. v. 
Nelms, 115 Ga. 53, 41, SE 247; Hal- 
liday v. Stewart County Bank, 112 
Ga. 461, 37 SE 721; National Exch. 
Bank v. Sibley, 71% Ga. 726; Norris 
v. Manget-Brannon Co., 18 Ga. A. 639, 
90 SE 79. 
Ida.—Murphy v. Bartsch, 2 (Ida. 
v. Underwood, 83 Ill: 


636, 23 BP) 82: 

Tll.—Corbett 
324, 25 AmR 392; Rozet v. McClel- 
lan, 48 Ill. 345, 95 AmD 551; Coop- 
er v. Ray, 47 Ill. 538. 


Ind.—Evans v. Darlington, 5 


Blackf. 320; Elliott v. Armstrong, 2 
Blackf. 198. 
Iowa.—Gilman v. Heitman, 137 


Iowa 336, 113 NW 9382 

Kan.—State v. Hubbara, 126 Kan. 
129, 266 P 939; 58 ALR 327. 

Ky.—Douglas v. People’s Bank, 86 
Ky. 176, 5 SW 420, 9 AmSR 276, 10 
KyL 248; Masonic Sav. Bank v. 
Bangs, 84 Ky. 135, 4 AmSR 197, 8 
KyL 16. 

La.—Bier’s Suce., 145 La. 722, 82 
S 868. 

Me.—Simansky v. Clark, 147 A 205; 
Eastman v. Avery, 23 Me. 248. 

Md.—Butler v. Rahm, 

Mass.—Thompson vy. Dolliver, 
Mass. 103; Walker v. Staples, 5 Al- 
len 34; Whitaker v. Sumner, 20 Pick. 
399; Tuxworth v. Moore, 9 Pick. 347, 
20 AmD 479; Homes v. Crane, 2 Pick. 
607. 

Minn.—Palmer v. Mutual L. Ins. 
Go.,) . bas Mita Le S 0 RNa 250, 
AnnCas1912B 957; Norton v. Baxter, 
41 Minn. 146, 42 NW 865, 16 AmSR 
679, 9 40 LRA 30535) Vane ebiman — iv. 
Stanchfield, 13 Minn. 75. 

Miss.—Trenholm v. Miles, 102 Miss. 
835, 59 S 9380, AnnCasi915A 1079. 

Mo.—Conway v. Flaugh, (A.) 231 


general property or title in the thing pledged re- 
mains in the pledgor,®* subject to a lien in favor of 


SW 1045, 1046 [cit Cyc]; Smith v. 
Becker, 192 Mo. A. 597, 184 SW 943; 
Tennent v. Union Cent. L. Ins. Co., 
133 Mo. A. 345, 112 SW 754; Gaty v. 
Holliday, 8 Mo. A. 118. 
Mont.—National Park Bank v. 

American Brewing Co., 79 Mont. 542, ~ 
257 P 436; Averill Mach. Co. v. Bain, 
50) Mont. 512, 148 P3343; Durfee v- 
Harper, 22 Mont. 354, 56 P 582. 


Ney.—Winnemucca State Bank, 
oe Co. v. Corbeil, 42 Nev. 378, 178 
N. H.—Janvrin v. Fogg, 49 N. H. 


340; Leach v. Kimball, 34 N. H. 568; 
Goss v. Emerson, 23 N. H. 388; Clem- . 
ent v. Leverett, 12 N. H. 317; Wil- 
liams v. Little, 11 N. H. 66; Jenness 
v. Bean, 10 N. H. 266, 34 AmD 152. 

N. J.—Security Trust Co. v. Ed- 
wards, 90 N. J. L. 558, 101 A 384, 
LRAI1917F 273; Donnell v. Wyckoff, 
49 N. J. L. 48, 7 A 672; Broadway 
Bank v. McElrath, 13 N. J. Eq. 24. 

N. Y.—Smith y. Savin, 141 N. Y. 
315, 36 NE 338; Fairbanks v. Sar- 
gent, TRIN 320, 22 NE 1039, 6 LRA 
475; Farwell v. Importers’, ete., Nat. 
Bank, 90 N. Y. 483, 16 NYWklyDig 
20 [aff 47 N. Y. Super. 409]; Law- 
rence v. Maxwell, 53 N. Y. 19; Mark- 
ham vy. Jaudon, 41 N. Y. 235 [rev 49 
Barb. 462, 3 AbbPrNS 286]; Wheeler 
v. Newbould, 16 N. Y. 392 [aff 12 N. 
Y. Super. 29]; Rochester Bank v. 
Jones; 4 4NG GY s 497,)55:) Aim Drv2 905 
Wilson v. Little, 2 N. Y. 443, 51 AmD 
307 [aff 3 N. Y. Super. 351]; Brown 
v. Bronson, 93 App. Div. 312, 87 NYS 
872; Peo. v. Remington, 59 Hun 282, 
12 NYS 824, 14 NYS 98 [aff 126 N. 
Y. 654 mem, 27 NE 853 mem]; Par- 
shall v. Eggert, 52 Barb. 367 [rev on 
other grounds 54 N. Y. 18]; Cham- 
berlain v. Martin, 43 Barb. 607; 
Brownell vy. Hawkins, 4 Barb. 491; 
Adderly v. Storm, 6 Hill 624; Gar- 
lick v. James, 12 "Johns. 146, 7 AmD 
294; McLean. v. Walker, 10 Johns. 
471; Brown v. Bement, 8 Johns. 96; 
Cortelyou v. Lansing, 2 Cai. Cas. 200. 

C.—Ball-Thrash vy. McCormick, 

162 N. C. 471, 78 SE 303; McCoy v. 
Lassiter, 95 N. CG. 88; Doak v. State 
Bank, 28 N. C. 309. 

Okl. —Miller v. Horton, 69 Okl. 147, 
170 P 509, LRA1918C 625; Jackson v. 
Kincaid, 4 Okl. 554, 46 'P 587. 


Or.— Williams v. Gallick, 11 Or. 
337, 3 P 469. 

Pa.—Collins’ App., 107 Pa. 590, 52 
AmR 479; Muirhead Vv. Kirkpatrick, 


2 ae 237; Electric City Motors, 
Ine. v. Ross, 92 Pa. Super. one 

Tenn.—Nashville Trust. Co; First 
Nat. Bank, 123 Tenn. 617, 134 SW 
311; Smith v. Atkinson, 4 Heisk. 625. 

Tex.—Anderson v. Waco State 
Bank, 92 Tex. 506, 49 SW 1030, 71 
AmSR 867; Luckett v. Townsend, 3 
Tex. 119, 49 AmD 123. 


Utah.—Hyams v. Bamberger, 10 
Utah 3, 36 P 202. 
Vt.—White River Sav. Bank v. 


Capital Sav. Bank, ete., Co.; 77 Vt. 
123, 59 A 197, 107 AmSR 754; Sam- 
son vy. Rouse, 72 Vt. 422, 48 ox 666; 
Fletcher v. Howard, 2 Aik, 5, 16 
AmD 686. 

Wash.—Furth v. West Seattle, 37 
Wash. 387, 79 P 986; Denny v. Cole, 
22 Wash. 372, On 38, 79 AmSR 940; 
ae Ve Wade, 1 Wash. 538, 20 p 

W. Va —Parkersburg First Nat. 
Bank v. Harkness, 42 W. Va. 156, 24 
SE 548, 32 LRA 408. 

Wis.—Winkler_ v. Magdeburg, 100 
Wis. 421, 76 NW 882; Geilfuss v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 57-58] 


the pledgee for the amount of the debt or obligation 

for which the pledge is given;*® and this rule applies 

notwithstanding an apparent transfer of legal title 

In some of these jurisdictions this 
rule is affirmed by statutory provision.®§ 
eral property or title in the pledgor continues until 
there has been a sale or foreclosure under the con- 
tract of pledge,®® or until the title is changed in 
some judicial proceeding ;7° and even though the 
pledgee is deemed the legal owner of the pledge, the 
pledgor has not only a technical, but a substantial, 
interest, where the debt is less than the value of the 


to the pledgee.*? 


property pledged." 
After pledgor’s default. - 


Corrigan, 95 Wis. 651, 70 NW 806, 
60 AmSR 143, 37 LRA 166; Fraker 
v. Reeve, 36 Wis. 85; Hilton v. War- 
ing, 7 Wis. 492. 

Eng.—Kuckein v. Wilson, 4 B. & 
Ald. 443, 6 ECL 553, 106 Vane 999. 
Que. — Atlantic, etc., 7 
Galindez, 14 Que. K Be-16h; 

v. Lefaivre, 61 Que. Super. 263. 

[a] Illustrations.—(1) Where 
notes, which by their terms stipu- 
lated that the legal title to the prop- 
erty for which they were given 
should remain in the payee until they 
were paid, were indorsed by the 
payee, and pledged as collateral, the 
legal title to the property for which 
they were given did not pass to the 
pledgee, and, on the payment of the 
debt for which they were pledged, 
the legal title to the property and 
the notes was in the payee. Ensley 
Lumber Co. v. Lewis, 121 Ala. 94, 25 
S 729. (2) A purchaser of land, who, 
with four others, signs a declara- 
tion of trust, four paying no money 
and taking no part in the affair ex- 
cept to indorse to the purchaser four 
certificates of beneficial interest, ti- 
tle to the land being conveyed to the 
purchaser as trustee, has general ti- 
tle to the certificates, although he 
pledges title to them as security for 
money borrowed. Cunningham  v. 
Bright, 228 Mass. 385, 117 NE 909. 

[b] Pledge by mortgagee.—A 
mortgagee does not lose his interest 
in the mortgage by assigning it to 
his creditor as collateral security 
for his own debt, although the as- 
signment stipulates that he is to for- 
feit all interest if he fails to pay at 
a fixed time, and he does so fail. 
Hughes v. Johnson, 38 Ark. 285. 

66. Hamburg. Bank v. George, 92 
Ark. 472, 123 SW 654; Tennent v. Un- 
ion Cent. L. Ins. Co., 133 Mo. A. 345, 
112 SW 754; Smith v. Savin, 141 N. 
Y. 315, 36 NE 338; Farwell v. Im- 
porters’, ete., Nat. Bank,=—900 IN. UY. 
483, 16 WklyDig 20 [aff 47 N. Y. 
Super. 409]; Wheeler v. Newbould, 
16 N. Y. 392. And see cases supra 
note 65, 

[a] Thus, where a bank loans 
money to enable the borrower to buy 
county scrip and the scrip is deposit- 
ed with the bank as security for the 
loans, the property becomes that of 
the borrower, impressed with a lien 
of the bank. Hamburg Bank v. 
George, 92 Ark. 472, 123 SW 654. 

Nature and extent oe pledgee’s lien 
generally see infra § 6 

67. Sparks v. ceidwell, Lt - Cals 
401, 108 P 276; Cross v. Bureka Lake, 
ete., Canal Co., 73 Cal. 302, 14 P 885, 
2 AmSR 808. 

Absolute transfer as pledge see 
Supra § 30. 

68. See statutory provisions. 

[a] In l&ouisiana.—Under Civ. 
Code art 3166, when the owner of a 
promissory note pledges it, he con- 
tinues to be its owner, the ownership 
being unmodified, except that under 
art 3164 he cannot compel the pledgee 
to return the note until the secured 
debt has been paid. Biers Succ., 145 


Upon the pledgor’s de- 
fault the property in the thing pledged does not be- 
come absolutely vested in the pledgee, but the gen- 
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pledgor.7* 
This gen- 


General. 
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eral property still remains in the pledgor.7? 
The loss or destruction of the property without 
fault on the part of the pledgee must be borne by the 


Upon the death of the pledgor the property re- 
mains as it was when pledged; 
tate, encumbered, however, with the charge put upon 
it by decedent for the payment of his debt.74 

[§ 58] 2. Special Property in Pledgee7®*—a, In 
A pledgee of personal property does not 
acquire the legal title thereto,7® but is presumed to 
hold the property pledged subject to the pledgor’s 


it belongs to his es- 


title,77 and as a general rule the pledgee has merely 


La. 722, 82 S 868. 


69. Neal v. Heinrichs, (Mo. A.) 
259 SW 492; Smith v. Becker, 192 
Mo. A. 597, 184 SW 943; Markham 


v. Jaudon, 41 N. Y. 235 [rev 49 Barb. 
462, 3 AbbPrNS 286]; Bowman v. 
Hoffman, 20 NYS 415, 22 NYCivProc 
373. And see cases supra | note 65. 
Enforcement of pledge by 
Foreclosure generally see 
276-288. 
Sale generally see infra §§ 241-275. 
70. Markham vy. Jaudon, 41 N. Y. 
235 [rev 49 Barb. 462, 3 AbbPrNS 


intra §§ 


286]; Bowman v. Hoffman, 20 NYS 
415, 22 NYCivProc 373. 
71. Ball-Thrash v. McCormick, 


162 N. C. 471, 78 SE 303. 

72. U. S.—Mitchell v. Roberts, 
Fed. 766, 5 McCrary 425. 

Ala.—Williamson yv. Culpepper, 16 
Ala. 211, 50 AmD 175. 

Cal.—Wright v. Ross, 36 Cal. 414; 
Heyland v. Badger, 35 Cal. 404; Smith 
v. 49.& 56 Quartz Min. Co., 14 Cal. 
242; Dewey v. Bowman, 8 Cal. 145. 

Colo.—Morgan v. Dod, 3 Colo. 551. 

Tll.— Rozet v: McClellan, 48 Ill. 345, 
95 AmD 551. 

Minn.—Norton v. Baxter, 41 Minn. 
146, 42 NW 865, 16 AmSR 679, 4 LRA 


: 203 Mo. 1, 


17 


Mo.—Dickey v. Porter, 


101 SW 586; Neal v. Heinrichs, (A.) 
259 SW 492. 
N. Y.—Markham y. Jaudon, 41 N. 


Y. 235; Stearns v. Marsh, 4 Den. 227, 
47 AmD 248. 

Eng.—Coggs v. Bernard, 2 Ld. 
pam, 909, 92 Reprint 107, 5 ERC 
47, 

[a] Failure to redeem in stipu- 
lated time.—If the property is not 
redeemed by the pledgor by the time 
stipulated, it does not then become 
absolute property in the hands of the 
pledgee. Cortelyou v. Lansing, 2 Cai. 
Cas. (N. Y. ; 

Default by pledgor generally see 
infra §§ 216-218. 

73. Thomason y. Dill, 30 Ala. 444. 

74. Bell v. Mills, 123 Fed. 24, 59 
CCA 104; Peters v. Nashville Sav. 
Bank, 86 Tenn. 224, 6 SW 133; Clarke 
v. Dallas First State Bank, (Tex. Civ. 
A.) 150 SW 203. 

75. Pledgee as trustee for pledg- 
or see supra § 52. 

- Oden v. Vaughn, 204 Ala. 445, 
85 S 779; Milliken-Helm Commn. Co. 
v. C. H. Albers Commn. Co., 244 Mo. 
38, 147 SW 1065. 

Pledgor retaining general property 
or title see supra § 57. 

77. Keeble v. Jones, 187 Ala. 207, 
65 S 384. 2 

78. U. S.—Talty v. Freedman’s 
Sav., etc., Co., 93 U. S: 321, 23 Lied. 
998; Dows v. National Exch. Bank, 
91 U. S. 618, 23 L. ed. 214; Clark v. 
Iselin, 21 Wall. 360, 22 L. ed. 568; 
Gibson v. Stevens, ’8 How. 384, 12 
L. ed 1123; Livingston v. Story, 11 
Pets 35109 (ted. 746; “Picquet vv. 
Swan, 19 F. Cas. No. 11, 133) 4 Mason 
443; Wiggin v. Dorr, 29 EF. Cas. No. 
Le 625, 3 Sumn. 410. 

‘Ala.—Minge v. Clark, 193 Ala. 447, 
69 S 421; American Pig Iron Storage 


a. special property or interest in the thing pledged 
during the continuance of the pledge,*® which en- 
titles him to the possession and control of the prop- 


Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21; Noles v. Mar- 
able, 50 Ala. 366; Rolfe v. Hunts- 
ville Lumber Co., 8 Ala. A. 487, 62 


Sissi 
Ark.—Hughes v. Johnson, 38 Ark. 
32 Ark. 


285; Fitzgerald v. Blocher, 
742, 29 AmR 8. 

Cal. —Brittan v. Oakland Sav. Bank, 
124 Cal. 282, 57 P 84, 71 AmSR 58; 
Williams v. Ashe, 111 Cal. 180, 43 P 
595; Gilman v. Curtis, 66 Cal. 116, 4 


P 1094; Wright v. Ross, 36 Cal. 414; 
Heyland v. Badger, 35 Cal. 404; Smith 


v. 49 & 56 Quartz Min. Co., 14 Cal. 
242; Dewey v. Bowman, 8 Cal. 145; 
ee v. Melone, 1 Cal. A. 637, 82 P 
Colo. Tha v. Jackson, 7 Colo. . 
521, 4 P 966. 
Conn. Srp onerbow Ve Wilcox, 7736 
Conn. 


Dak.—Van Cise v. Merchants’ Nat. 
Bank, 4 Dak. 485, 33 NW 897. 

Ga.—Eplan v. Wheat, S49 Gao 5 Lay 
68 SE 78; Halliday v. Stewart Coun- 
ty Bank, 112 Ga. 461, 37 SE “72a; 
Henry v. State, 110 Ga. 750, 36 SE 
55, 78 AmSR 137; National Exch. 
Bank v. Sibley, 71 Ga. 726; Hall v. 
Page, 4 Ga. 428, 48 AmD 235; Norris 
v. Manget-Brannon Co., 18 Ga A. 
639, 90 SE 79. 

Ida.—Murphy v. Bartsch, 2 Ida. - 
636, 23 P) 82. 

Ill—Union Trust Co. 
93 Ill. 458; Belden v. Perkins, 78 Ill. 
449; Niblack v. Feldman, 204 Ill. 
A. 443; Seckel v. York Nat. Bank, 
Die eLll ee Ate Oe 

Ind.—Evans v. 
Blackf. 320; 
Blackf. 198. 

Kan.—State v. Hubbard, 126 Kan. 
129,266) 989 58 CATR 327 se ie= 
Crum v. Corby, 11 Kan. 464. 

Ky.—Hamilton y. Wagner, 2 A. K. 
Marsh. 331. 

Me.—Simansky v. Clark, 147 A 205; 
Eastman v. Avery, 28 Me. 248. 

Md.—Johnston v. Western Mary- 
land R..Co., 151 Md. 422) 135 Av 1855 
Dickey v. Pocomoke City Nat. Bank, 
89 Md. 28, 43 A 38. 

Mass.—Forbes v. Boston, ete., R. 
Co., 133 Mass. 154; Thompson v. Dol- 
liver, 1382 Mass. 103; Hathaway v. 
Haynes, 124 Mass. 311; Alderman v. 
Eastern R. Co., 115 Mass. 233; New- 
comb v. Boston, etc., R. Corp., 115 
Mass. 230; Chicago Fifth Nat. Bank 
v. Bayley, 115 Mass. 228; Cairo First 
Nat. Bank v. Crocker, 111 Mass. 163; 


v. Rigdon, 


Darlington, 5 
Elliott v. Armstrong, 2 


Way v. Davidson, 12 Gray 465, 74 


AmD 604; De Wolf Vv. Gardner, 12 
Cush 119; 59 AmD 165. 

Mich.—-Moreland_ v. Houghton, 94 
Mich. 584, 54 NW 285. 

Minn.—Van Eman. v. Stanchfield, 
13 Minn. 75. 

Mo.—Merchant’s Nat. Bank  v. 
Richards, 74 Mo. 77 [aff 6 Mo. A. 
454]; Aab v. French, (A.) 279 SW 
435; Conway v. Flaugh, (A.) 231 SW 
1045, 1046 [cit Cyc]; Gaty v. Hol- 
liday, 8 Mo. A. 118. 

Mont.—Averill Mach. 
50 Mont. 512, 148 P 334. 

Nev.—Winnemucca 


Co. v. Bain, 


State Bank, 
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erty until his debt or obligation is paid or satisfied ;7° 
and in some of these jurisdictions this rule is af- 
In other words, the 
pledgee has a mere possessory right to, or lien on, the 
property until the object of the pledge is accom- 
plished,*? unless the lien is waived or lost.®? 
quires no interest in the property except as security 
for his debt or obligation,*®* and his actual interest 
is purely contingent, in that it depends for effect on 
something that may or may not oceur.*+* 

A pledge obtained by fraud of the pledgee, although 
unredeemed by the pledgor, vests no interest in the 


firmed by statutory provision.®? 


pledgee.*® 
[§ 59] b. Incidental Rights. 


signments from the pledgor.*s 


ete., Co. v. Corbeil, 42 Nev. 378, 178 
12 938} 


N. H.—Janvrin v. Fogg, 49 N. H. 
340; Leach v. Kimball, 34 N. H. 568; 
Jones v. Portsmouth, ete., R. Co., 32 
Me x 544; Briggs v. Walker, 21 N. 

N. J.—Security Trust Co. v. Ed- 
wards, 90 N. J. L. 558, 101 A 384, 
LRAI917F 273; Donnell v. Wyckoff, 
49 N. J. L. 48, 7 A 672; Marts v. Cum- 
berland Mut. F. Ins. Co., 44 N. J. L. 
478; Broadway Bank v. McElrath, 
PSN Ie) Lda 124 

N. M.—Wells v. Walker, 9 N. M. 
456, 54 P 875. 

N. Y.—Toplitz v. Bauer, 161 N. Y. 
325, 55 NE 1059; Gillet v. Bank of 
America, 260 UN: Y. 549, 55 NE 2925 
Fairbanks v. Sargent, 117 N. Y. 320, 
22 NE 1039, 6 LRA 475; Strong v. 
National Mechanics’ Banking Assoc., 
45 N. Y. 718; Wheeler v. Newbould, 
16 N. Y. 392; Huntington v. Mather, 
2 Barb. 5388; Haskins v. Kelly, 24 N. 
Y. Super. 160, 1 AbbPrNS 63; Hays 
v. Riddle, 3 N. Y. Super. 248; Heimo- 
witz v. Berg, 72 Misc. 404, 130 NYS 
157; White v. Platt, 5 Den. 269; Gar- 
lick v. James, 12 Johns. 146, 7 AmD 


294; McLean v. Walker, 10 Johns. 
Ae Cortelyou v. Lansing, 2 Cai. Cas. 
00. 


N. C.—Sneeden v. Nurnberger’s 
Market, 192 N. C. 439, 135 SE 328. 

N. D.—Grand Forks Second Nat. 
Bank v. St..Thomas First Nat. Bank, 
8 N. D. 50, 76 NW 504. 

Oh.—Barnes v. Swift, 11 Oh. Dec. 
(Reprint) 321, 22 CincLBul 110. 

Okl.—Miller v. Horton, 69 Okl. 147, 
170 P 509, LRA1918C 625. 


Or.—Gammons y. Holman, 11 Or. 
284, 3 P 676. 

Pa.—Thompson v. Patrick, 4 Watts 
414; Electric City Motors, Ine. v. 
Ross, 92 Pa. Super. 463; In re Ihm- 
sen, 12 PittsbLegJ 218. 

Tenn.—Nashville Trust Co. v. First 
Nat. Bank, 123 Tenn. 617, 134 SW 
311; Smith v. Atkinson, 4 Heisk. 
625; Johnson vy. Smith, 11 Humphr. 


396. 

Tex.—Luckett v. Townsend, 3 Tex. 
119, 49 AmD 723. 

Utah.—Hyams v. Bamberger, 10 
Utah 3, 36 P 202. 

Vt.—White River Sav. Bank v. 
Capitalesave Bankaete: Con) Vite 
123, 59 A 19%, 107 AmSR 754; Sam- 
son v. Rouse, 72 Vt. 422, 48 A 666; 
Fletcher v. Howard, 2 Aik. 115, 16 
AmD 686. 

Wis.—Fraker v. Reeve, 36 Wis. 85. 

Eng.—kKuckein v. Wilson, 4 B. & 
Ald. 448, 6 ECL 558, 106 Reprint 
999; Coggs v. Bernard, 2 Ld. Raym. 
909, 92 Reprint 107, 5 ERC. 247; 
Mores v. Conham, Owen 123, 74 Re- 
print 946; Anonymous, 2 Salk. 522, 
91 Reprint 445; Ratcliff v. Davis, 
Yelv. 178, 80 Reprint 118. 

Que.—Dubuc v. Lefaivre, 61 Que. 


A pledgee’s special 
property is sufficient to enable him to hold the thing 
pledged as against the pledgor,*®® his general credi- 
tors,** and persons claiming under subsequent as- 
It is also sufficient 
to entitle him to recover possession of the property 
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property.°+ 


He ac- 


[§ 60] 3. Pledge of Chose in Action.®? 
eral the rules already considered as to title to the 
property pledged®? apply to a pledge of a chose in 
action, such as a bond, bill or note.°* The pledgor re- 
tains the general property therein,®® and the pledgee 
takes only a special interest or title therein,®® but of 
which he eannot be deprived by the pledgor, as by a 
release, without first paying the debt secured;°? and 


[$§ 58-60 


from a third person,®® unless he is estopped by his 
conduct from doing so;°° and is sufficient to entitle 
him to maintain trover for the conversion of the 


In gen- 


where the obligation of a third person is given in 


gation.°§ 


Super. 268. 

79. See infra § 85. 

80. See statutory provisions. 

[a] In California, under Civ. Code 
§ 2888, neither a mortgagee nor 
pledgee in possession of personal 
property, being practically the same 
under §§ 2924, -2987, obtains legal 
title, but merely a right to posses- 
sion for the purpose of security. 
pices v. Byers, 73 Cal. A. 44, 238 


81. U. S.—Thurber v. Oliver, 26 
Fed. 224. 

Ala.—Oden v. Vaughn, 204 Ala. 445, 
85S: 779. 

Cal.—Arena v. Bank of Italy, 194 
Cal. 195, 228 P 441. 

Mo.—Milliken-Helm Commn. Co. v. 
C,H. Albers: ‘Commn,) Go., 244° Mo: 
305.) LAaTSES We L006 os Walliams | ive 


Schmeltz, (A.) 14 SW (2d) 966. 
Tenn.—Nashville Trust Co. v. First 


at Bank, 123 Tenn. 617, 134 SW 

Wis.—Curry v. Wisconsin Nat. 
Bank, 149 Wis. 413, 136 NW 549. 

And see cases supra note 78. 

82. See infra §§ 68-73. 

83. Simansky v. Clark, (Me.) 147 
A 205; Blectric City Motors, Inc. v. 


Ross, 92 Pa. Super. 4638. 
84 McCrea vy. Austin First Nat. 


Bank, 162 Minn. 455, 2083 NW _ 220; 
Comley v. Dazian, 114 N. Y. 161, 21 
NE 135. 

85.) Mead>y. Bunn; 9327 -Niey., 2755 


Wells v. Archer, 10 Serg. & R. (Pa.) 
412, 183 AmD 682. 

86. Ormsby v. De Borra, 5 Cal. 
Unrep. Cas. 947, 52 P 499; Robinson 
v. Ralph, 74 Nebr. 55, 103 NW 1044; 
Thompson v. St. Nicholas Nat. Bank, 
113 IN; Ware 25). 21 NBS" Pati l46. w. 
So (240,;4T3MISCUNGGH a6) wa. ved.) 9564s 
Stokes vy. Stokes, 28 Misc. 58, 59 NYS 
801. 

87. U. S.—Philadelphia Real-Est. 
Trust Co. v. New England L. & T. 
Co., 93 Fed. 701. 


Ark.—Peet v. Burr, 31 Ark. 34. 
Iowa.—Mitchell v. McLeod, 127 
Iowa 733, 104 NW 349. 


Ky.—Petitt v. Memphis First Nat. 

Bank, 4 Bush 334. 
Mass.—Forbes v. Boston, etc., R. 
Green Bay First 


Co., 183 Mass. 154; 
Dearborn, 115 Mass. 


Nat. Bank v. 
219, 15 AmR 92. 

Nebr.—4%tna Ins. Co. v. Wilcox 
Bank, 48 Nebr. 544, 67 NW 449. 

[a] So long as his debt remains 
unpaid, the creditor has a right to 
hold all the property pledged to him 
to secure itS payment, and equity 
will not award to other creditors a 
part of the property pledged solely 
on the ground that the remainder 
would probably be sufficient to pay 
the debt secured. Adtna Ins. Co. v. 
Wilcox Bank, 48 Nebr. 544, 67 NW 


449, 
88. Phelps v. Howell, 35 La. Ann. 


pledge, the pledgor alone cannot make a valid agree- 
ment with the obligor changing the terms of the obli- 
> Whatever special interest is necessary is 
vested in the pledgee to enable him to exercise the 
right guaranteed to him by the contract,®® or to dis- 
charge the obligation imposed upon him.! By taking 


87; Deloach v. Jones, 18 La. 447; 
Bagle,, Ine. v. Kunkle, 278 Pa. 190, 122 

89. Action by pledgee against 
third person for possession generally 
see infra § 116. 

90. Yamato v. Southern California 
Bank, 170 Cal.- 351, 149 P 826. 

91. See infra Sg TES, ECS ste MS 2s 

92. Assignment of chose in action 
as security generally see Assign- 
ments §§ 141-143. 

Chose in action as subject of pledge 
see supra § 2 
See supra §§ 57-59. 


93. 

94. See cases infra notes 95-3. 

95. Simansky v. Clark, (Me.) 147 
A 205; Mercantile Trust Co. v. Gim- 


bernat, 143 App. Div. 305, 128 NYS 
751 [aff 206 N. Y. 722 mem, 100 NE 
1130 mem]; Garlick v. James, 12 
Johns. (N. Y.) 146, 7 AmD 294. And 
see cases supra note 65. 

[a] The mere pledging of a prom- 
issory note or other evidence of in- 
debtedness as collateral security for 
the payment of a debt does not divest 
the pledgor of title and vest title in 


the pledgee. Simansky vy. Clark, 
(Me.) 147 A 205. 

96. Ill.—Niblack v. Feldman, 204 
Tl. A. 448. 


Me.—Simansky v. Clark, 147 A 205. 
Nev.—Winnemucca State Bank, 
phen CO: v. Corbeil, 42 Nev. 378, 178 


N. Y.—Garlick v. James, 12 Johns. 
146, 7 AmD 294. 

Okl.—Miller v. Horton, 69 Okl. 147, 
170 P 509, LRAI918C 625. 

Tex.—Lewis v. Smith, (Civ. A.) 
289 SW 1018, 1019 [cit Cyel. 

And see cases supra note 77. 

Pledgee of negotiable instrument 
as bona fide purchaser see Bills and 
Notes §§ 702, 703. 

97. National Bank of Republic v. 
American Brewing Co., 79 Mont. 605, 
257 P 1048; Grant v. Holden, 1 E. D. 
Smith (N. Y.) 545; Wheeler v. Wheel- 
er, 9 Cow. (N. Y.) 34 

Tal A transfer before maturity of 


a negotiable promissory note in 
pledge vests absolute title in the 


pledgee, irrevocable except on pay- 
ment of the principal indebtedness. 
National Bank of Republic v. Amer- 
ican Brewing Co., 79 Mont. 605, 257 
P 1048. 

98. Sands v. Gilleran, 159 App. 
Div. 37, 144 NYS 337. 

[a] The holder of a bond and 
mortgage who assigns it as collat- 
eral. security for a loan has no such 
title to the bond or mortgage as will 
enable him alone to make a valid 
agreement with the obligor changing 
the rate of interest. Sands v. Giller= 
an, 159 App. Div. 37, 144 NYS 3387. 

99. Winnemucca State Bank, etce., 
Co. v. Corbeil, 42 Nev. 378, 178 P 23. 

1. Winnemucca State Bank, etc., 
Co. v. Corbeil, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbei. 


§§ 60-62] 


the chose as collateral security the pledgee under- 
takes to account to the debtor,” and where, for the 
purposes of the pledge, the legal title to the chose 
is passed to the pledgee, he holds it or the proceeds 
in trust primarily for himself and secondarily for the 


pledgor.* 


[§ 61] H. Nature and Extent of Lien in General.* 
A pledge casts a len upon the property pledged,°® 


which is more than a simple lien.® 


extent of the lien, in a particular case, is governed 
by the terms of the contract of pledge,’ such as in 
regard to the property or interest subject to the lien,® 
and the debts or liabilities secured thereby.°® 
narily, however, the lien exists for the full debt or 
obligation for which the pledge was given,?® for 
the interest of an interest-bearing debt,1? and for an 
obligation substituted by agreement by the parties 
for the original obligation,?? such as a renewal note.+? 


2. Winnemucca State Bank, 
Co. v. Corbeil, supra. 

Liability of pledgee to account for 
Reece or profits generally see infra 

9: 

3. Dulin v. National City Bank, 
(ind. A.) 130 NE 426; Jefferson v. 
Century Sav. Bank, 143 Iowa 83, 120 
NW 308; Winnemucca State Bank, 
ete., Co. v. Corbeil, 42 Nev. 378, 178 
P 23; Thomson v. Findlater Hard- 
ware Co., (Tex. Civ. A.) 156 SW 301. 

[a] Thus a holder of a note as 
collateral security for a debt due 
from the payee therein holds it as 
the trustee of the pledgor. Jeffer- 
son v. Century Sav. Bank, 143 Iowa 
83, 120 NW 308. 

{b] When a oollateral note has 
been delivered, the pledgee is the le- 
gal owner to the extent of the debt, 
and the pledgor owns the remainder. 
Baldwin v. Jordan, (Tex. Civ. A.) 
171 SW 1016; Thomson vy. Findlater 
oe Co., (Tex. Civ. A.) 156 SW 

cone as creating trust relation 
ne y see supra § 52. 

Contract as pledge and not chattel 
mortgage see Chattel Mortgages § 4. 

4. Debts and liabilities secured see 
infra §§ 77-83. 

5. Umsted Auto Co. v. Henderson 
Auto Co., 137 Ark. 40, 207 SW 437. 
And see generally supra § 58. 

6. Austin v. Hayden, 171 Mich. 88, 
51, 137 NW 317, AnnCasl1915B 894; 
Halliday v. Holgate, L. R. 3 Exch. 
299, 302. 

“A ‘pledge’ is something more than 
a simple lien. It is a deposit or de- 
livery of possession and control of 
property, made as security for debt, 
vesting a right to the property in 
the pledgee to the full extent neces- 
sary to protect and-collect the debt.” 
Austin v. Hayden, supra. 

“There are three kinds of security: 
the first, a simple lien; the second, a 
mortgage, passing the property out 
and out; the third, a security inter- 
mediate between a lien and a mort- 
gage,—viz., a pledge.’ Halliday v. 
Holgate, supra. 

Lien distinguished from _ pledge 
generally see Liens § 13. 

7. Barnes v. Davis, 113 Minn. 132, 
128 NW 1118. And see cases infra 
notes 8-13. 


etc., 


8. See supra § 56. 
9. See infra §§ 77-83. 
10. U. S.—Swasey v. North Caro- 


lina R. Cor, 23 &. Cas. No. 13,679, 2 
Hughes 17, 71 N. C. 571 [app dism 
23 Wall. 405, 23 L. ed. 136 

Ga. —Holmes v. Langston, 110 Ga. 
861, 36 SE 251. 

Ky. —Elk Valley Coal Co. v. Lex- 
ington Third Nat. Bank, 157 Ky. 617, 
163 SW 766. 

Mass.—Stoddard vy. Kimball, 6 
Cush. 469. 

Minn.—Montreal Bank v. Beecher, 
Ah ea ae 81, 157 NW 1070. 


Y.—National Nassau Bank v. 
Cleary, 171 App. Div. 540, 157 NYS 
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Several pledges. 
pledges from the same or different pledgors,t* and 
is not bound to part with any of the property so held 
until the discharge of the whole of the debt or obli- 
gations it has been given to secure.?® 


[49 C.J.] 925 


The creditor may hold several 


Date of lien. The pledgee’s lien dates from the exe- 


The nature and | pledgor.?* 


Ordi- 


a right superior 


696; Eno v. Sage, 83 Misc. 389, 144 
NYS 1062; Sather Banking Co. v. 
Hartwig, 23 Misc. 89, 51 NYS 677. 

[a] Tllustration.—A landlord, who 
secures a valid pledge of his ten- 
ant’s tobacco to secure a prior in- 
debtedness, has a lien by virtue of 
such pledge to secure the entire in- 
debtedness. Mason vy. Scruggs, 207 
Ky. 66, 268 SW 833. 

[b] Amount due.—Where a note 
is given to the holder to secure a 
debt, he may recover only the amount 
of the debt due. Stoddard y. Kim- 
ball, 6 Cush. (Mass.) 469. 

{c] Assignment of a chattel mort- 
gage as collateral security amounts 
to a pledge, and entitles the pledgee 
to retain of the chattels only enough 
to cover the sum for which the mort- 
gage was originally given. National 
Nassau Bank v. Cleary, 171 App. Div. 
540, 157 NYS 696. 

{d] A note transferred for a val- 
uable consideration as collateral se- 
curity may be held not merely for 
the new consideration, but for the 
full debt for which it is pledged. 
Montreal Bank v. Beecher, 133 Minn. 
81, 157 NW 1070. 

Debts or liabilities secured gener- 
ally see infra §§ 77-88. 


11. See infra § 80. 
12. See infra § 78. 
13. See infra § 81. 
14. Union Bank v. Laird, 2 Wheat. 


(U. S.), 390, 4 L. ed. 269.- And see 
cases infra note 15. 

15. U. S.—Union Bank y. Laird, 
supra. 

Cal.—Pacific Acceptance Corp. v. 
nauk of Italy, 59 Cal, A. 76, 209) P 

Ky.—Kinnaird y. Dudderrar, 54 SW 
847, 21 KyL 1230. 

La.—Blane v. Germania Nat. Bank, 
i4 Was 739; 88 Sro3w, 

Mass.—Bartlett v. Johnson, 9 Allen 
530. 

Nebr.—tna Ins. Co. v. Wilcox 
Bank, 48 Nebr. 544, 67 NW 449. 

RIPE abies v. Harsh, 186 Pa. 132, 
40 A 32 

[a] idcediones SCs Where a 
borrower deposits as collateral se- 
curity a number of conditional sale 
contracts, the pledgee, in the ab- 
sence of an agreement for release of 
a part of the collateral upon a par- 
tial payment of the indebtedness, has 
a right to hold all the collateral and 
make collections thereon until the 
borrower’s note is paid. Pacific Ac- 
ceptance Corp. v. Bank of Italy, 59 
Cal., Ai 76, 209 P 1024. (2) Where a 


debtor gives his creditor a judgment |. 


note, under agreement that execu- 
tion is to be confined to certain prop- 
erty, and after judgment and execu- 
tion on the property mentioned, the 
debtor assigns collateral to his cred- 
itor as security for the debt, the 
ereditor may hold and enforce the 
collateral for the remainder of the 
debt, although the judgment is de- 
clared satisfied. Caven v. Harsh, 186 


[§ 62] I. Priorities‘’—1. In General. 
pledgee, by act of the pledgor, acquires in addition 
to his original right against the pledgor a right or in- 
terest in, the thing itself which is the subject of 
pledge,}® he acquires a superior right to the property 
and its proceeds as against all persons,”° except those 
who held prior liens on the property at the time the 
pledge took effect.2+ 


cution of the contract,!® and not from the date of a 
judgment which he afterward recovers against the 


Since the 


As a general rule, he acquires 
to any right that can thereafter be 


Pa. 132, 40 A 321. 

[b] Rule applied.—Where a note 
executed by an officer of a corpora- 
tion is invalid because of noncon- 
formity with the charter of the cor- 
poration, a pledge executed along 
with it to secure its payment would 
not lapse for want of a principal ob- 
ligation, but would remain in full 
force and effect as security for the 
return of the money received in the 


transaction. Blanc v. Germania Nat. 
Bank, 114 La. 739, 38 S 537. 
16. American Nat. Bank v. East 


Atlanta Bank, 147 Ga. 750, 95 SE 286. 
17. American Nat. Bank vy. East 
Atlanta Bank, supra. 
18. Cross references: 
Pledgee as bona fide purchaser see 
infra §§ 64-67. 
Pledgee’s lien: 
In bankruptcy proceedings 
Bankruptcy § 287. 
On corporate stock see Corpora- 
tions § 1111. 
Priority over other liens or claims of: 
Chattel mortgage see Chattel Mort- 
gages §§ 389-408. 
Execution lien see HExecutions §§ 
355-363. 
General lien see Liens §§ 39-42. 
sae te see Mortgages §§ 452-— 


19. See supra § 58. 

20. Lewis v. Dillard, 76 Fed. 688, 
62 CCA 488; Richardson v. Nathan, 
167 Pa, 513, 31 A 740; Scott v. Scott, 
[1924] 1 Ir. 141. 

[a] Pledgee as against consignee. 
—Where the bill of lading is deliv- 
ered to a bank as pledgee for ad- 
vances, the fact that the goods are 
addressed to the order of the con- 
signee does not give such consignee 
priority over the bank. Richardson 
v. Nathan, 167 Pa. 513, 31 A 740. 

21. U. S.—Lewis v. Dillard, 76 
Fed. 688, 22 CCA 488. 

Conn.—Cragin v. Coe, 29 Conn. 51. 

Ill.—Chiecago Title, ete., Co. v. Chi- 
cago First Nat. Bank, 174 Til. A. 339 
[aff 260 Ill. 485, 103- NE 227]. 
wee y , 145 La. 722, 82S 


Minn.—Cooley v. Minnesota Trans- 
fer R. Co., 53 Minn. 327, 55 NW 141, 
39 AmSR 609. 

Mo.—Vogelsang y. Fisher, 128 Mo. 
386, 31 SW 13. 

N. Y.—Drexel v. Pease, 133 N. Y. 
129, 30 NE 732 [mod 56 Hun 649, 11 
NYS 133]; Fairbanks v. Sargent, 117 
N. Y. 320, 22 NE 1039, 6 LRA 475; 
‘Dean vy. Thurber, 115 N. Y. 35, 21 NE 


see 


685. 

Oh.—Good v. Mayer, 22 OhNPNS 
353, 358 [quot Cyc]. 

Or.—Williams v. Gallick, 11 Or. 


337%, 3 P 469. 

Wash.—Ritzville First Nat. Bank 
v. White-Dulany Co., 121 Wash. 386, 
209 P 861. 

[a] A pledgee in possession un- 
der a conditional sale, by which title 
is reserved to the vendor, takes sub- 
ject to the vendor’s rights. Cragin 


926 [49 C.J.] 


given by the pledgor ;?? and except where the equities 
of the case are such as to give a subsequent purchas- 
er, pledgee, or creditor a prior right,”* he is entitled 
to priority to the extent of his lien,?* over subsequent 
mortgagees,** or other 
creditors?* of the pledgor, and also over a subse- 
quent assignee for the benefit of ecreditors,?® one 
claiming under the lien of a subsequent attachment,?? 
parnishment, *1 or execution,®* or over a purchaser at 
an execution sale,?? or a subsequent receiver for the 


purchasers,?° assignees,”°® 


pledgor.*+ 


As between successive pledgees without any com- 


v. Coe, 29 Conn, 51. 

[b] A pledgee by the assignment 
of claims against a third person takes 
subject to a prior equitable assign- 
ment of the claims. Fairbanks v. 
Sargent, 117 N..Y. 320, 22 NE. 1039, 


6 LRA 475. 

22. Citizens’ Nat. Bank v. Bank 
of Commerce, 80 Kan. 205, 101 P 
1005; Alderman v. Eastern R. Co., 


115 Mass. 233; Newcomb v. Boston, 
€tc.,,, a. Corp., 115 Mass: 230: »Haz- 
pb Fiske, 83 N. Y. 287 [aff 18 Hun 
fa] Tllustration.—The right of a 
person making advances on _ the 
pledge of a bill of lading of grain 
to have funds belonging to the gen- 
eral owner in the hands of a per- 
son who makes advances on the 
pledge of a subsequent bill of lading, 
where the general owner placed the 
grain in an elevator, taking therefor 
the elevator receipt, and securing the 
warehouse receipt in his own name, 
before making the subsequent con- 
signment, applied to cancel the sub- 
sequent pledgee’s lien, is superior to 
the title to the funds of any person 
to whom the general owner may have 
assigned the same. Hazard v. Fiske, 
83 N. Y. 287 [aff 18 Hun 277]. 

23. Hubbard v. Tod, 171 U. S. 474, 
19 SCt 14, 43 L. ed. 246; Wiggin v. 
Dorr p29 en. Cas.) No.217,625,,_o45Umn. 
410; Holyoke v. McMurtry, 33 Nebr. 
548, 50 NW 767; Davis v. Billings, 
254 Pa. 574, 99 A 163. 


244 (Crisp iN). Miller, )/ 5% = bleisk: 
(Tenn.) 697; Clarke v. Dallas First 
State Bank, (Tex. Civ. A.) 150 SW 
203. 

Extent of lien in general see su- 
pra § 61. 

25. Shinkle v. Vickery, 130 Fed. 


424, 64 CCA 626 [aff 117 Fed. 916]; 
Bagle, Inc. v. Kunkle, 278 Pa. 190, 
Ladle. 2b ti CTISD, Ns Miller, 5 Heisk. 
(Tenn.) 697; Horton v. McCafferty, 
42, Wash. 221, 84 P 733. 

26. Miller v. Farmers Bank, etc., 
Cow S2Colo.. 37/3,.0200 0 1L2s< 5 Wihite 
v. Fernald-Woodward Co., 75 N. H. 
504, 77 A 401. 

27. See Chattel Mortgages § 389. 

28. U. S.—Wiggin v. Dorr, 29 F. 
Cas. No. 17,625, 3 Sumn. 410. 

Ala.—Selma Bridge Cow: Harris; 


032 Ala. 179,31 S508. 
Ga.—Hall v. Page, 4 Ga. 428, 48 
AmD 235. 


Ill.—Home State Bank v. Vandolah, 
ESSA Ae 23; 

Kan.—Bailey v. Pierce, 123 Kan. 
359, (205 Bae 

Lia.—In re Ellington Planting Co., 
Leta Gb. 60s 25. 

Mass.—Hathaway v. Haynes, 124 
Mass. 311. 

N. H.—Pinkerton v. Manchester, 
etc., & Co., 42 N. H. 424. 

N. Y.—Hazard vy. Fiske, 83 N. Y. 
te {aff 18 Hun 277]. 

N. C.—MecIntosh Grocery Co. v. 
Newman, 184 N. C. 370, 114 SW 535. 

Pa.—Wells Vv. Archer, 10 Serg. & 
Re 412, 13. AMD’ 682-"° Mosher ~"v. 
Grange Nat. Bank, 8 Pa. Dist. & Co. 
617; Shepherd v. Pennsylvania R. 
0.) 44 Pa. Dist. 366) 

Ss. C.—Garvin v. State Bank, 7 S. 
Cc. 266. 

Tenn.—Hanover Nat. 
Brown, (Ch. A.) 53 SW 206. 
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[§ 62 


munication with each other, the one who lawfully ob- 
tains possession at the time of the pledge, or subse- 
quently, is entitled to be preferred ;*° and therefore 
a pledgee in possession is entitled to priority over 
subsequent pledgees.*°® 
good faith from the pledgor, and in possession of the 
property pledged, is entitled to priority over a former 
pledgee of such property,?* except that, where the 
pledgor has wrongfully obtained possession of the 
property and delivered it to a subsequent pledgee, the 


But a subsequent pledgee i in 


prior pledgee has the right to require that the sec- 


[a] The lien of a person making 
advances on a pledge of a bill of 
lading of a cargo of grain is good 
against the general owner of his cred- 
itor, where the general owner placed 
the grain in an elevator, taking the 
elevator receipt therefor, procured a 
warehouse receipt in his own name, 
and afterward consigned the grain 
to a third person who also made ad- 
vances upon the subsequent bills of 
lading. Hazard v. Fiske, 83 N. Y. 287 
[aff 18 Hun 277]. 

[b] Where another creditor is se- 
cured.—Where a pledge is made for 
the benefit of the pledgee and a third 
person who is also a creditor, and 
the fund raised is insufficient to pay 
both, the pledgee, being a creditor 
in possession, is entitled to prefer- 


ence. Hall v. Page, 4 Ga, 428, 48 
AmD 235. 
[c] Where the pledgee is not in 


possession a judgment creditor, 
whose execution has been returned 
unsatisfied, has a specific lien on, or 
right to, the property of the judg- 
ment debtor, subject to an agreement 
to pledge superior to the right of the 
pledgee. In re Sullivan Co., 247 Fed. 
139 [aff 254 Fed. 660, 166 CCA 158]. 

[d] Bonds pledged by a bank to 
secure overdrafts may be held by the 
pledgee to secure bills drawn prior 
to the pledgor’s insolvency, but not 
presented for acceptance until after- 
ward, to discharge such indebted- 


ness Garvin v. State Bank, 7 S. C 
29. Brent v. Washington Bank, 10 


Pet. (CU. S.) 596, 9 Li. ed. 547; Dickey 
v. Pocomoke City Nat. Bank, 89 Md. 
280, 48 A 33; Walton, etc., Co. v. Da- 
vis, 114 N. C. 104, 19 SH 159; Gam- 
mons vy. Holman, 11 Or. 284, 3 P 676. 

[a] A pledgee of goods in transitu 
is entitled to priority over a gener- 


al assignee of the owner for the bene-, 


fit of creditors, where the contract 
of pledge was made before the as- 
signment for the benefit of creditors, 
but possession of the goods was not 
taken until afterward. Gammons v. 
Holman, yi (Or 284,33) Pens: 

Claims and liens superior to as- 
signment generally see Assignments 
for Benefit of Creditors §§ 481-491. 

30. U. S..—Dumont v. Fry, 13 Fed. 
423 [rev on other grounds 130 U. S. 
354, 9 SCt 486, 32 L. ed. 934]; Con- 
tinental Nat. Bank vy. Eliot Nat. Bank, 
7 Fed. 369. 

Ga.—Printup v. Johnson, 19 Ga. 73; 
Kollock v. Jackson, 5 Ga. 153. 

T11.—Tuttle »v. Robinson, 78 Ill. 332; 
J. B. Inderrieden Co. v. Allen, 176 
DAS 3 OA. 

Kan.—Bailey v. Pierce, 123 Kan. 
859;' 265 RP 8%5 ‘Citizens’ Nat. Bank 
v. Bank of Commerce, 80 Kan. 205, 
101 P 1005. 

Ky.—Anheuser-Busch Brewing. As- 
soc. v. Daviess County Distilling Co., 
49 SW 541, 20 Kyl 1522; Petitt v. 
Memphis First Nat. Bank, 4 Bush 
aaa Maddox vy. Ward, 10 Ky. Op. 
891. 

La.—Skillman ‘v. Bethany, 2 Mart. 
N. S. 104; Canfield v. McLaughlin, 9 
Mart. 308. 

Me.—Coe v. Bicknell, 44 Me. 168. 

Mass.—Chicago Fifth Nat. Bank v. 
Bayley, 115 Mass. 228; Badlam vy. 
Tucker, 1 Pick. 389, 11 AmD 202. 


ond pledgee shall first make application on his debt 


Mo.—Merchant’s Nat. Bank  v. 
sep 74 Mo. 77 [aff 6 Mo. A. 
454 

N. H.—Pettee v. Dustin, 58 N. H. 
309; Chapman v. Gale, 32 N. H. 141; 
Danforth v. Denny, 25 N. H. 155; 
Briggs v. Walker, 21 N. H. 72; Hud- 
son v. Hunt, 5 N. H. 538. 

N. J.—Broadway Bank v. McEl- 
rath, 13 N. J. Eq. 24. 

N. Y.—Leinkauf Banking Co. v. 
Grell, 62 App. Div. 275, 70 NYS 1083; 
Sather Banking Co. v. Hartwig, 23 
Misc. 89, 51 NYS 677. 

Or.—Dean v. Lawham, 7 Or. 422. 

f pe ee get aE v. Burrough, 13 R. 

Tenn.—McClung v. Colwell, 107 
Tenn. 592, 64 SW 890, 89 AmSR Jou5 
Cornick y. Richards, 3 Lea 1; Fain 
v. Jones, 3 Head 308. 

Tex.—Schmick v. Bateman, 77 Tex. 
326, 14 SW 22; Hudson v. Wilkinson, 
61 Tex. 606; Osborn v. Koenigheim, 
57 Tex. 91; Merchants’ Nat. Bank v. 
Barker, 8. Tex. Civ. A. 332, 28 SW 
698; Sanger v. Henderson, 1 Tex. Civ. 
A. 412, 21 SW 114. 

W. Va.—Parkersburg First Nat. 
Bank v. Harkness, 42 W. Va. 156, 24 
SE 548, 32 LRA 408. 

[a] Where there is a mere execu- 
tory contract of pledge and the 
pledgee fails to obtain possession of 
the property, the transaction has no 
effect as against a subsequent at- 
tachment. eas v. Claggett, 69 N. 
H. 201, 41 A173. 

31. See Garnishment § 353. 

32. U. S.—Lewis v. Dillard, 76 
Fed. 688, 22 CCA 488. 

Cal.—Napa Bank v. Ferguson 
Burns Est., SAL. 319 192 PR6Gs 

Ga.—Smith v. Jennings, 74 Ga. 551. 

Ill.—Alderton v. Conger, 78 Ill. A. 
533; Rice v. Gilbert, 72 Ill. A. 649. 

Iowa.—Mitchell v. McLeod, 127 
Iowa 733, 104 NW 349; Reeves v. 
Sebern, 16 Iowa 234, 85 AmD 513. 

33. McClintock v. Kansas City 
Cent. Bank, 120 Mo. 127, 24 SW 1052. 


34. See ‘Receivers [34 Cyc 227]. 
35. Parshall v. Eggert, 54 N. Y. 
18; American Exch. Nat. Bank v. 


Federal Nat. Bank, 226 Pa. 4838, 75 
A 683, 134 AmSR 1071, 27 LRANS 
866, 18 AnnCas 444; People’s Bank 
Vie Gayley, 92 Pa. 518, 


36. Colo.—Schoyer y. Leif, 11 
Colo. A. 49, 52 P 416. 

Iowa.—Scribner vy. Taggart, 123 
Iowa 321, 98 NW 798. 

La.—Bier’s Suec., 145 La. 722) 82 


S 868; Maxwell- Yerger Co. v. Rogan, 
125 La. ill 90 as Be Rog pre ete teos 
v. Kelly, SilaNeA: 

N. ye ndactean tite riyuae Co. v. At- 
lantic Trust Co., 86 Hun 213, 33 NYS 
252; St. Johnsville First Nat. Bank v. 
Jones, 37 Misc. 68, 74 NYS 772. 

Eng.—Reeves v. Capper, 5 Bing. 
aes C. 186, 35 HCL 82, 132 Reprint 

Pa Zilusteation Where the hold- 
er of mortgage notes pledged as col- 
lateral with a bank executes an in- 
strument reciting that he pledges the 
notes or his equity in them to another 
bank as collateral security, such hold- 
er pledges a note subject to the prior 
pledge in favor of the first bank. 
Bier’s’ Suce., 145: La. 722, 82 sSiiseee 

37. Stubbs v. Pyle, 137 Ark. 538, 
209 SW 728; Winchester v. Ory, 17 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 62-64] 


of other property of the pledgor in his hands.*8 

As between two ereditors 
to whom the debtor has contracted to pledge the prop- 
erty, the one in possession will prevail.*® 

The len of a pledge 
for future advances has priority over the lien of an 
execution levied on the pledged property subsequent 
to the pledge, but before the advances are made, if the 
pledgee has obligated himself to make the ad- 
vances ;*° but where the pledgee has not bound him- 
self to make such advanees this lien is subject to the 
lien of an execution levied after the pledge, but be- 
fore the advanees are in fact made. 

[§ 63] 2. Effect of Recording Statute. 
statute requiring a conveyance of personal property 
to be recorded,*? the lien of a pledgee without notice 
is superior to an antecedent unrecorded vendor’s 
lien,*® and also takes priority over a vendor in an un- 
recorded conditional sale;44 and where the contract 
of pledge is recorded, as required under some stat- 
utes,*® it is superior to all antecedent unrecorded 


As between contractees. 


Pledge for future advances. 


La. 428; Hazard v. Fiske, 83 N. Y. 
287 [aff 18 Hun 277]; American Exch. 
Nat. Bank v. Federal Nat. Bank, 226 
Pa. 483, 75 A 683, 134 AmSR 1071, 
27 LRANS 866, 18 AnnCas 444. 

[a] Illustrations.—(1) An as- 
signee of an unrecorded contract for 
the sale of land and the notes for 
the price is not entitled to priority 
over a later pledgee of notes given 
by the subsequent grantee to the 
vendor, on the theory that he was 
chargeable with notice of transac- 
tions within the line of title on which 
the lien was based, where he took 
from the vendor when in possession 
after default of his vendee, who gave 
back a quitclaim deed, which was 
unrecorded, as the vendor at all times 
had the record title. Stubbs v. Pyle, 
137 Ark. 538, 209 SW 723. (2) Where 
a creditor delivers a copy of a book 
account to a bank as a pledge with- 
out a written assignment thereof, 
the debtor not being notified, and 
subsequently the creditor collects the 
account through another bank, with 
which he has an agreement that his 
moneys which the bank received 
might be applied in discharge of his 
debt to the bank, such bank, if it 
had no notice of the prior pledge, is 
not liable to the pledgee bank for 
the amount collected on the account. 
American Exch. Nat. Bank vy. Federal 
Nat. Bank, 226 Pa. 483, 75 A 683, 134 
AmSR 1071, 27 LRANS 866, 18 AnnCas 
444, 

38. Hazard v. Fiske, 83 N. Y. 287 
[aff 18 Hun 277] 

39. Nobles v. Christian, ae Gro- 
eery Co., 113 Ala. 220, 20 S 961 

40. Napa Bank v. Ferguson Burns 
Hst., 48 Cal. A. 319, 192 P 66. 

41. Napa Bank v. Ferguson Burns 
Est., supra. 

42. See statutory provisions. 

43. Jewell v. Cecil, 177 Ky. 822, 
198 SW 199. 

44. Pittsburgh Locomotive, etce., 
Works v. State Nat. Bank, 19 F. Cas. 
No. 11,198 [app dism 154 U.S. 626, 
14 SCt 1180, 24 L. ed. 270]; Starr 
Piano Co. v. Baker, 8 Ala. A. 449, 62 
S$ 649. ~But’ see Van Ausdle Hoffman 
Piano Co. v. Jain, 39 Ida. 563, 228 P 
342 (holding that a pledgee has no 
right of possession of goods pledged 
by a vendee under a conditional sale 
contract, where title never passed 
to the vendee thereunder). 

[a] In New York a pledgee in a 
pledge made in 1899, although not 
Entitled to the benefit of L. (1884) ¢ 
315, as amended by L. (1885) c 488, 
making a conditional sale void as 
against bona fide purchasers and 
mortgagees, unless the contract: is 
filed or a duplicate is delivered to the 
purchaser, in force at the time of a 
conditional sale, is protected by the 
lien law (L. [1897] e¢ 418) making a 
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pledges.*? 


In General. 


J 54 
pledged.° 


against other creditors, 
subsequent pledgee, without notice,#® even though the 
later pledge itself is unrecorded.®° 

[§ 64] J. Pledgee as Bona Fide Purchaser®!—1. 
Upon a question of priority, the pledgee 
stands on the same footing as a purchaser,®” and is 
deemed a holder for value to the extent of his lien,®* 
but his lien must rest upon the faith of the collateral 
His interest in the property pledged is a 
legal interest sufficient to invoke the rule protecting 
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claims or liens,*® and subsequently recorded liens or 
But an unrecorded pledge is invalid as 


without notice,#® such as a 


bona fide purchasers ;°° and therefore, where he re- 


Under a 


conditional sale contract void as 
against subsequent good-faith pur- 
chasers, pledgees, or mortgagees, un- 
less the contract is filed, etc. Leon- 
ard v. Harris, 147 App. Div. 458, 131 
NYS 909 [aff 211 N. Y. 511 mem, 105 
NE 1089 mem]. 

45. See supra § 34. 

46. Maxwell-Yerger Co. v. Rogan, 
125 La. 1, 51 S 48; Hardee, etc., Co. 
v. Kelly, 8 La. A. 502. 

47. Maxwell-Yerger Co. v. Rogan, 
125 La. 1, 51 S 48; Hardee, etc., Co. 
v. Kelly, 8 La. A. 502. 

48. See supra § 34. 

49. Security Mortg. Co. v. Delfs, 
AT Cals As 599,190". P wb 3: 

[a] Sufficiency of inguiry.—An as- 
signee of a note and mortgage as col- 
lateral for a loan does all that is re- 
quired of him in the ordinary course 
of business when he makes inquiry of 
the mortgagors to ascertain if they 
have any equitable defenses, and his 
rights are prior to rights under a 


prior unrecorded assignment. Secu- 
rity Mortg. Co. v. Delfs, 47 Cal. A. 
DUO LO tacos. 

50. Security Mortg. Co. v. Delfs, 
supra. 

{a] An assignee of a note and 


mortgage which fails to record the 
same cannot maintain that the equi- 
ties between itself and a subsequent 
assignee are equal, because the sub- 
sequent assignee does not record its 
assignment. Security Mortg. Co. v. 
Delfs, 47 Cal. A, 599, 191 P53: 

51. Bona fide purchaser of person- 
al property in general see Sales [35 
Cyc 345 et seq]. 

Pledgee as bona fide purchaser of: 
Rare ee pebes see Bills and Notes 

§ 702 
Bonds oe Senda §§ 100-110; Munic- 

ipal Corporations §§ 4231-4253 
Warehouse receipts see Warehouse- 

men [40 Cyc 422]. 

52. Smith v. Jennings, 74 Ga. 551; 
rae vy. Stevenson, 2 N. Y. Super. 


Seno te for pledge see supra 

53. Cal.—McCreery v. Charlton, 
Med Calvo7,-ad one 16705 

Tll.—Saylor Ve Daniel ss 37 llas3k, 
87 AmD 250; Clow v. Yount, 93 Ill. 
A. 112. 

Mass.—Spaulding v. Kendrick, 172 
Mass. 71, 51 NE 453. 

Mich.—Just v. State Sav. Bank, 132 
Mich. 600, 94 NW 200. 

Nebr.—Connecticut Trust, ete., 
Safe- pepe. We v. Fletcher, 61 Nebr. 
166, 85 NW 5 

N. TEP unos v. New York, etc., 
R. Co., 84 N. Y. 190 [rev 22 Hun 1331; 
McNeil v. New York Tenth Nat. Bank, 
46 N. Y. 325, 7 AmR 841 [mod 55 Barb. 
59]; Metzger v. Life Assoc. of Amer- 
ica, 125 App. Div. 921, 110 NYS 1138 
[aff 195 N. Y. 598 mem, 89 NE 1105 


ceives possession of the property from the pledgor in 
good faith,®® that is, where there is an absence not 
only of participation in the pledgor’s fraud, but of 
knowledge or notice of the fraud or of facts and cir- 
cumstances calculated to put an ordinarily prudent 
business man on inquiry to ascertain the truth,®’ the 
pledgee is deemed a bona fide purchaser and takes 
priority over outstanding equities,°® such as a prior 


mem]; 
is 1062; 

S. C.—Maybin: y. Kirby, 25 S. C. 
Eq. 105. 

[a]. Where several different secu- 
rities are pledged as collateral for 
different debts, the pledgee is a hold- 
er for value only to the extent of par- 
ticular loans made upon particular 


Eno v. Sage, 83 Misc. 389, 144 
Smith v. Savin, 9 NYS 


bt wea baa Smith y. Savin, 9 NYS 
[b] An assignee of a note and 


mortgage to secure a loan made to 
the mortgagee can only claim under 
the note and mortgage to the extent 
of the loan to the mortgagee, and the 
costs incident thereto, which it se- 
curés, and his priority of right by 
reason of his being an innocent hold- 
er only extends to the protection of 
such claim as against the lien of a 
trust deed of even date, which was 
in fact a superior lien. McCreery v. 
Charlton; 185" (Calas rLo see ean 

Nature and extent of lien generally 
see supra § 61. 

54. Huntington Beach First Nat. 
Bank v. Van Horn, (Tex. Civ. A.) 2 
SW (2d) 333. 

55. Northwest Portland Cement 
Co. v. Atlantic Portland Cement Co., 
174 Cal. 308, 168 P 47; St. Johns First 
Nat. Bank v. Multnomah State Bank, 
87 Or. 423, 170 P 534. 

Pledgee’s interest in property gen- 
erally see supra §§ 58, 59. 

56. Austin v. Hayden, 171 Mich. 
38, 137. NW 317, AnnCas1915B 894; 
Rose v. Coble, 61 ING Ce Our ye Ander- 
son y. Citizens’ Bank, 97 S. Cc. 453, 81 
She yan And see cases infra notes 

[a] In New York Pen. L. 95 
as amended in 1913 (L. [1913] ¢ 50037 
making a broker criminally liable, un- 
der certain circumstances, for pledg- 
ing property of a customer, does not 
forfeit any security which a pledgee 
in good faith and without notice 
would otherwise have. Fisher v. 
Clark, 3 F.. (2d) 621 [rev on other 
grounds 8 F. (2d) 588]. 

57. Austin v. Hayden, 171 Mich. 
SS,0 Loe ING cull ty AnnCas1915B 894; 
Rose v. Coble, 61 NCP 5 igs 

Notice to pledgee generally see in- 
fra..§ 6%. 

58. Conrad v. Davison, 84 Colo. 
134, 268 P 573; Naef v. Potter, 127 
Till. A. 106 [aft 226 Ill. 628, 80 NE 
1084, 11 LRANS 1034]; Callanan v. 
Keeseville, etc Ra Con 131 App. Div. 
306, 115 NYS 779 [rev on other 
grounds UG Ope IN PX 2 OSyn Oe Ny ee ak 

[a] Duty to make inquiry.—One 
who receives the pledge of collateral 
security is not bound to inquire as to 
any restrictions which may have been 
placed upon its use. Naef v. Potter, 
127 Dl. A. 106 [aff in 226 Ill. 628, 80 
NE 1084]. 
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unrecorded mortgage,®® or lien.°° A pledgee without 
notice also will prevail over the right of an unpaid 
seller who has parted with possession of the prop- 
erty,®! even though the terms of the sale were cash ;°? 
or over a vendor who, on account of the fraud of 
the vendee or for other reasons, has a right to re- 


seind the sale.®* 


Usury in the transaction for which a pledge is giv- 
en does not affect the right of the pledgee, as a holder 
in due course, to recover on the collateral security.°+* 

[§ 65] 2. As against Real Owner of Property. As 
a general rule a pledgor may lawfully pledge only 
such right or interest as he owns in the property 
pledged;°*® and therefore, in the absence of some ele- 
ment of estoppel, a pledgee of property from one who 
has no title or authority to pledge it, even though he 
acts in good faith, acquires no title as against the 


[b] Release of trust deed.—A re- 
lease by mistake of a trust deed is 
not avoided as to a pledgee of a sub- 
sequent trust deed taking without 
notice of nonpayment of the prior 
trust deed. Conrad v. Davison, 84 
Colo. 134, 268 P 5738. 


59. Lewis v. Stevenson, 2 N. Y. 
Super. 76. 
[a] But not if the pledgee has 


reason to believe the mortgagor or 
his agent has not the right to make 
the pledge. Lewis v. Stevenson, 2 
N. Y. Super. 76. 

Effect of Feconneg statute general- 
ly see supra § 6 


60. Ingles ee Co. v. Knoxville 
ee Cow (enn Ch 2A») 53 SW, 
61. Cal.—Radke v. Hesthal, 24 Cal. 


A, Lae 141 P1935. 
Tll.—-Bankers’ Nat. Bank v. oes 
its Union Cold Storage Co., 73 Ill. 


Ky. a ed: v. Yeatman, 15 B. Mon. 


2g0. 

Le eeiar son v. Carmouche, 146 La. 
798, 84 S 59. 
aye" Y.—Hoyt vy. Baker, 15 AbbPrNS 


Tenn.—Memphis Wirst Nat. Bank v. 
Pettit, 9 Heisk. 447. 
98 Va. 159, 


Va.—-Fischer_ v. Lee, 
35 SH 441. 

{a] A purchaser on credit may 
validly give movable property in 
pledge to a third person, who knows 
that he has not paid the price, but is 
otherwise in good faith, so as to vest 
in the pledgee a right superior to that 
of the vendor, whose privilege there- 
upon ceases by reason of the proper- 
ty’s having passed out of the posses- 
sion of the vendee. Pierson v. Car- 
mouche, 146 La. 798, 84 S59. 

[b] The unpaid "seller’s right of 
_ stoppage in transitu upon the insol- 
vency of the buyer is subject to the 
rights of a bank to whom a bill of 
Jading for the goods has been de- 
livered as security for the discount 
of a draft on the consignee. Memphis 
First Nat. Bank y. Pettit, 9 Heisk. 
(Tenn.) 447. 

62. Michigan Cent. R. Co. v. Phil- 
lips, 60 Ill. 190. 

Olio, “ete:,. KR: Col wv. Kerr, 49 
458; Williams v. Birch, 19 N. 
We Supers ooo ulate: GN. we olde 
Transcr. A. 133]. 

64. Weaver v. Henderson, 206 Ala. 
529, 91 Sale 

[a] The maker of a note cannot de- 
tent recovery thereon by a holder in 
due course on the ground that the 
transaction between the payee of the 
note and the indorsee to secure which 
the note was transferred was illegal 
because of usury. Weaver v. Hender- 
son, 206 Ala. 529, 91'S 313. 

Usury as affecting pledge general- 
ly see Usury [39 Cyc 995]. 

65. See supra § 16. 

66. People’s Sav. Bank, ete., Co. 
v. Huttig Mfg. Co., 1 Ala. A. 394, 55 
S 929; Franklin Bank v. Boeckler 
Lumber Co., 83 Ind. A. 94, 147 NE 
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real owner ;°° and the mere possession of property, as 
for safe-keeping or sale, without other evidence of 
ownership, or authority from the true owner to 
pledge, will not give the pledgee of such person in 
possession a lien against the true owner,** especially 
where the pledge is made by the pledgor for the 


fraudulent purpose of converting the proceeds to his 


own use.®§ 


it.°° But it has 


722; Conway v. Flaugh, (Mo. A.) 231 
SW 1045, 1046 [cit Cyc]. 

[a] Illustration.— Where plain- 
tiff’s agent, who held a note payable 
to plaintiff, forged her name to a 
note for a less amount, and without 
any indorsement, forged or otherwise, 
deposited the valid note as collateral, 
the pledgee had no legal excuse for 
refusing to return the instrument 
pledged as collateral, the exception in 
regard to negotiable instruments not 
prevailing, since the note bore no 
indorsement whatsoever. Conway v. 
Flaugh, (Mo. A.) 231 SW 1045. 

[b] Conversion.—(1) One by tak- 
ing possession, in assertion of his 
own right, of property hypothecated 
to him by another than the true 
owner, is guilty of conversion, al- 
though not Knowing of the rights of 
the true owner, as he takes at his 
own peril as regards ownership. Peo- 
ple’s Sav. Bank, etc., Co. v. Huttig 
Mfg. Co., 1 Ala., A. 394, 55 S 929. (2) 
Conversion of pledged property gen- 
erally see infra §§ 104-114. 

67. Ala.—Jones v. Logan, 50 Ala. 


493. 
Cal.—Shaffer v. Lacy, 121 Cal. 574, 
54 P 72 

Ill-—Seaman vy. Frank’s Collateral 
Loan Bank, 170 Ill. A. 605. 

Mass.—Goodwin v. Massachusetts 
CCR T™ Cos 152) Mass, 1893525 .NE 
100. 

Mont.—Vinson v. Pelletier, 78 Mont. 
254, 255, P 1067. 

N. Y.—McNeil v. New York Tenth 
Nat. Bank, 46 N. Y. 325, 7 AmR 341; 
Schwab v. Oatman, 129 App. Div. 274, 
173) INVYiS— 9105 [aftivss Mises 393.) 106 
NYS 741, and rev on other grounds 
198 N. Y. 545 mem, 92 NE 1101 mem]; 
Sweeney v. Provident Loan Soc., 


Mise. 580, 120 NYS 967. 

Porto Rico.—Garcia v. Savino, 19 
Porto Rico 265. 

Tex.—City Nat. Bank v. Conley 


(Civ. A.) 228 SW 972. 

W. Va.—Patton v. Joliff, 44 W. Va. 
88, 28 SH 740. 

{a] Tllustrations.—(1) The fact 
that one is intrusted with jewelry 
for safe-keeping does not authorize 
him to pledge it, and he cannot divest 
the owner of his ownership by pledg- 
ing it, even to an innocent pledgee. 
City Nat. Bank v. Conley, (Tex. Civ. 
A.) 228 SW 972. (2) Where a person 
is the owner of property because he 
advanced the purchase price and had 
the bill of lading taken in his name, 
and he gives the bill of lading to the 
person in whose behalf the property 
was purchased, so that the latter may 
have it entered in the customhouse, 
and takes a receipt for such bill of 
lading, and the latter removes the 
property from the customhouse, 
places it in a warehouse in his own 
name, and thereafter pledges the 
property, the pledgee acquires no ti- 
tle to such property. Moors vy. Kid- 
der, 106 N. Y. 32, 12 NE 818. 

[b] Rule applied.—A pledge by 


Estoppel of owner. It is well settled, however, that 
where the real owner permits the pledgor to have 
possession of his property under apparent owner- 
ship or authority to pledge, he is estopped to assert 
his title as against a pledgee, to the extent that the 
latter has, without notice of the real owner, taken 
the property in pledge on the faith of the pledgor’s 
being the owner of, or having authority to pledge, 


been held that, in such a ease, if the 


one to whom a chattel has been in- 
trusted for manufacture will pass 
no title to the chattel as against the 
true owner. Carpenter vy. Hale, 8 
Gray (Mass.) 157. 

[ec] Statutory provision.—A stat- 
ute providing that one who has al- 
lowed another to assume apparent 
ownership of property for the pur- 
pose of making any transfer of it 
cannot set up his own title to defeat 
a good-faith pledgee, affords no pro- 
tection to a pledgee of property re- 
ceived from one to whom it was in- 
trusted for the purpose of safe-keep- 
ing, or for repairs, or who was wrong- 
fully or unlawfully in possession, the 
phrase “for the sd a se of making 
any transfer of it” being a limita- 
tion on the power to pledge by one 
having apparent ownership. Vinson 
va cuelies, 78 Mont, 254, 269, 255 P 


Title to Property, pledged generally 
see supra § 57. 

68. Newton v. Cardwell Blue Print, 
etc., Co., 41 Colo. 492, 92 P 914; Gatt- 
lieb v. Hartman, 3 Colo. 58. 

69. U. S.—Gregory v. Boston Safe- 
Deposit, etce., Co., 36 Fed. 408 [mod 
on other grounds 144 U. S. 665, 12 
SCt 783, 36 L. ed. 585]. 

Ala.—Capital Nat. Bank v. Mont- 
gomery Fourth Nat. Bank, 211 Ala. 
627, 101 S 424. 

Cal. —Fowles v. State Nat. Bank, 
167 ‘Cal. 658, 140° P 271; Brittan ia 
Oakland Sav. Bank, 124 Cal. 282, 57 
P 84, 71 AmSR 58; Shaffer v. Lacy, 
121 Cal. 574, 54 P 72; Rapp v. Fred 
W. Hauger Motors Co., 77 Cal. A. 417, 
246 P 1067; Radke v. Hesthal, 24 Cal. 
A, 493, 141 P 935. 

Iowa.—Plummer v. People’s Nat. 
Bank, 65 Iowa 405, 21 NW 699. 

La.—Franz v. Fink, 6 La. A, (Or- 
leans) 239. 

Md.—Maitland v. Citizens’ Nat. 
Bank, 40 Md. 540, 17 AmR 620. 
ies v. Rogers, 13 Mass. 


Mont.—Vinson v. Pelletier, 78 Mont. 
254.9255) PY L067. 

Nebr.—Omaha Grain Exch. v. Na- 
ee eure ty Co., 103 Nebr. 820, 174 
NW 426. 

mae Marchant v. Moore, 150 
N. Y. 209, 44 NE 770; Smith v. Savin, 
141 N. Y. 315, 36 NE 338; Adams v. 
Bowerman, 109 N. Y. 23, 15 NE 874; 
McNeil v. New York Tenth Nat. Bank, 
46 N. Y. 325, 7 AmR 341 [mod 55 Barb. 
59]; Leonard v. Harris, 147 App. Div. 
458), 1381 INYS:. 909 fafi 211 ANA Yi sb 
mem, 105 NE 1089 mem]; Metzger 
v. Life Assoc. of America, 125 App. 
Div. 921, 110 NYS 1138 [aff 195 N.Y. 
598 mem, 89 NH 1105 mem]; On- 
tario v. Hill, 31 App. Div. 324, 52 NYS 
328; St. Johnsville First Nat. Bank 
v. Jones, 837 Misc. 68, 74 NYS 772. 

Pa.—McManus v. Laughlin, 186 Pa. 
498, 40 A 992; Hale’s Est., 3 Pa. Dist. 
& Co. 287; Henke’s App., 22 WklyNC 


But see Hildeburn v. Nathans, 1 


For later cases, developments and changes in\the law see cumulative Annotations, same title, page and note number, 


§§ 65-67] 


pledgee holds other property of the pledgor, the own- 
er of the property wrongfully pledged is entitled to 
have the pledgee first apply such other property to 


the debt.7° 


[§ 66] 3. Pledge as Security for Preéxisting 
Debt.’ In some jurisdictions, a pledgee who receives 
property in good faith as security for a preéxisting 
debt is recognized as a bona fide purchaser or holder 
even though there is no other considera- 
tion for the pledge,7?. or the pledgor’s title to the 
property is voidable at the option of a third party.** 

Necessity for new consideration. 
dictions, however, to constitute the pledgee a holder 
for value it is not sufficient that he receive the prop- 
erty as security for a preéxisting debt,’° but he must 
or grant the debtor 
some indulgence, upon the faith of the pledge.*® Un- 
der this rule, where goods fraudulently obtained by 


9 


for value,*? 


part with something of value, 


Phila. 567 (evidence necessary to 
show approval or notification of the 
pledge by the owner). 
5 . Brown, 54 Tex. 330; 
May v. Martin, 32 Tex. Civ. A. 132, 
73 SW 840 

Wash.—Kibler v. Yakima Finance 
Corp., 144 Wash. 604, 258 P 490. 

W. Va.—Patton v. Jolifé, 44 W. Va. 
88, 28 SE 740. 

Can. Toy oung v. Mac Nider, 25 Can. 

7 
32 


See 

Ont.—Sterling Bank v. Zuber, 
Ont te 123,07 FONLWIN F189: 

[a] Statute restating common law. 
—A statute, providing that one al- 
lowing another to assume apparent 
ownership of property for purposes 
of transfer, cannot set up title to de- 
feat a good-faith pledgee, merely 
states the common law rule. Vinson 
v. Pelletier, 78 Mont. 254, 255 P 1067 
(Rev. Code [1921] § 8297). 

[b] Possession of  mechanic.— 
Where a-mechanic having possession 
of a chattel for the purpose of re- 
pairing it pledges it, the owner can- 


not maintain trover against’ the 
pledgee. Gallagher v. Cohen, 1 
Browne (Pa.) 43. 

[ce] Voting trust certificate.— 


Where the owner of a voting trust 
eertificate indorsed in blank intrusts 
such certificate to another for a spec- 
ified purpose, and such other fraud- 
ulently pledges it to an innocent 
pledgee for value, the rights of the 
pledgee are superior to those of the 
owner. Union Trust Co. v. Oliver, 214 
N. Y. 517, 108 NE 809. 

70. Union Pac. R. Co. vy. Schiff, 78 
Fed. 216 [aff 86 Fed. 10238, 30 CCA 
503]; Le Marchant v. Moore, 15.0 ING 
Y. 209, 44 NE 770; ° Smith v. Savin, 
TAT INS PY: 31 55236 NE 338. But see 
Henke’s App., 22 WklyNC (Pa.) 49 
(holding that "the pledgee’s rights are 
not lost by his failure to apply to 
the debt other funds of the pledgor 
in his hands). 

71. Pledge for preéxisting debt of: 
Bill or note see Bills and Notes § 

708. 

Sev iad stock see Corporations § 

1120 


Preéxisting debt as consideration 
for pledge generally see supra § 28 

72. U. S—Brooklyn City, etc., R. 
Co. v. New York Nat. Bank of Re- 
public, £102 (UO. i Silay 265 Be ced. 61; 
Oates V. Montgomery First Nat. Bank, 
TOO VW SP i239) +255 Lied... 5380; Swift 
v. Tyson, 16 Pet. IO: ed. 865. 

Cal.—Smitton v. McCullough, 182 
Cal. 530, 189 P 686; Fowles v. State 
Nat. Bank, 167) Cale6 50,0 140i petals 

Colo. —Haraszthy v. Shandel, 1 Colo. 
AVU3 7527 P 876. 

TIil.—Saylor v. Daniels, 37 Ill. 331, 
87 AmD 250; Manning v. McClure, 36 
Ill. 490; Mayo v. Moore, 28 Ill. 428. 
Ind.—Straughan yv. Fairchild, 80 
Ind. 598. : 

Md.—Maitland v. Citizens’ Nat. 
Bank, 40 Md. 540, 17 AmR 620. 
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the pledgor are pledged in good faith for a present 
advance and an antecedent debt owing to the pledgee, 
cannot be considered a bona fide trans- 


feree or pledgee of the goods in respect of the ante- 


debt.77 


pledgor.*® 
In other juris- 


Nev.—Fair v. Howard, 6 Nev. 304. 
N. J.—Armour v. Michael, 36 N. 


Jel 923 JAliairesve Hartshorne; 21 
NO L665, 47:AmMD' 175: Baker -v: 
ete, “Co: (Ch) not 


Guarantee Trust, 
A 174 


R. I.—McAuslan v. Union Trust 
Cop 46eR. CRETE 5 AL 12.9.6; 

S. C.—Charleston Bank v. Frost, 
45°S. Cy L. 657. 

Vt.—Atkinson v. Brooks, 26 Vt. 569, 

AmD 592. 
Charleston Bank vy. Frost, 45 
S. C. L. 657. And see cases supra 
note 72. 

74. Haraszthy v. Shandel, 1 Colo. 
AWealed, 20° P8i6s 

75. Ala.—Fenouille v. Hamilton, 35 
Ala. 319; Starr Piano Co. v. Baker, 
8 Ala. A. 449, 62 S 549. 

Iowa.—Martin v. Fritz, 194 Iowa 
740, 190 NW 514; Ruddick v. Lloyd, 
15 Iowa 441, 83 AmD 428. 

Ky.—Schuster v. Jones, 58 SW 595, 
22 KyL 568; Alexander v. Springfield 
Bank, 2 Mete. 534; Lee v. Smead, 1 
Metc. 628, 71 AmD 494. 

Me.—Homes v. Smyth, 4 Me. 177, 
33 AmD 650. 

Mass.—Goodwin v. Massachusetts 
152 Mass. 189, 25 NE 


oN ——Goodman v. Simonds, 19 Mo. 

N. Y.—Adams v. Bowerman, 109 N. 
Y. 23, 15 NE 874; Duncomb v. New 
Wonk mete: RA.(Col, 84 Na Wey 190) 
Weaver v. Barden, 49 N. Y. 286; Stal- 
ker v. McDonald, 6 Hill 938, 40 AmD 
389; Coddington v. Bay, 20 Johns. 
637, 11 AmD 342 [aff 5 Johns. Ch. 54, 
9 AmD 268]. 

Oh.—Pitts v. Fogelsong, 37 Oh. St. 
676, 41 AmR 540; Copeland v. Man- 
ton, 22 Oh. St. 398; Lewis v. Ander- 
son, 20 Oh. St. 281; Smith v. Worman, 
145; Cleveland v. State 
Bank, 236, 88 AmD 445; 
Reznor v. Hatch, 7 Oh. St. 248; Rox- 
borough v. Messick, 6 Oh. St. 448, 67 
AmD 346. 

Pa.—Dovey’s App., 97 Pa. 153; Ash- 
ton’sApps) 913) Ba.» Los, Garrard, evi 
Pittsburgh, etc., R. Co., 29 Pa. 154; 
Lord v. Ocean Bank, 20 Pa. 384, 59 
AmD 728; Kirkpatrick v. Muirhead, 
16 Pa. 117; Depeau v. Waddington, 6 
Whart, 220, 36 AmD 216; Petrie v. 


Clankwitll) Sere.) & 7 Ru 307,204 Ani 
636; Linnard’s App., 2 Pa. Cas.. 195, 
3 A 840. 
Man.—Cox vy. Canadian Bank of 
Pe aerce 21 Man. 1, 18 WestLR 
fa] Rule applied.— W here the 
pledgor obtains possession of the 


goods from the vendor by delivery of 
a check which he has no reason to 
believe will be paid, and pledges the 
goods to another for a preéxisting 
debt, the vendor will prevail over the 


pledgee. Goodwin v. Massachusetts 
ta ™. Co., 152 Mass. 189, 25 NE 
[b] Not “existing creditor’ or 


As against subsequent creditors. 
recognize the lien of the pledgee for a preéxisting 
debt as against subsequent attaching creditors of the 


[§ 67] 4. Pledgee with Notice. 
has either actual or constructive notice of outstand- 
ing rights or equities affecting the pledged property 
before he delivers up anything of value in considera- 
tion for the pledge, or in any way earries out the 
agreement, is not a bona fide holder of the prop- 
erty,’® and therefore takes the property subject to all 


cedent debt so as to enable him to hold the goods 
against the original vendor as security for such 


All the cases 


A pledgee who 


“purchaser.”—W here codwners of coal 
leases purchased a drill in the name 
of one of them under a contract giv- 
ing the other an equitable interest, 
a pledgee who obtained possession of 
the drill as security for a preéxisting 
debt of the owner, in whose name the 
drill was bought, cannot foreclose 
the pledge as against the owner hay- 
ing equitable interest in the drill, 
for Code § 2906, providing that no sale 
or mortgage where the vendor or 
mortgagor retains actual possession 
is valid against “existing creditors 
or subsequent purchasers,” without 
notice, unless a written instrument 
of conveyance is recorded, is inap- 
plicable, since the possession of the 
drill was in both codwners, although 
the physical possession was in the 
coOwner having the legal title, and 
the pledgee was not an “existing cred- 
itor,” having begun no action and 
having secured no lien by attachment 
or execution upon the property, nor 
a “subsequent purchaser without no- 
tice,’”’ since he acquired his pledge as 
security for a preéxisting debt only. 
Martin v. Fritz, 194 Iowa 740, 748, 
190 NW 514. 

76. Starr Piano Co. v. Baker, 8 
Ala. A. 449, 62 S 549; Walker v. Har- 
ris, (Ky.) 114 SW 775; Adams v. Bow- 
erman,).109 N.Y, 23, 15 NEST4s- Patt 
v. Chapman,>50 IN. ¥.7 4455 "Cox? wv. 
Canadian Bank of Commerce, 21 Man. 
1, 18 WestLR 568. And see cases su- 
pra note 75. 

[a]. New consideration held insuf- 
ficient.—(1) The taking of a note 
due one day after date for the amount 
of a preéxisting indebtedness does 
not afford a new consideration which 
will support a claim by the payee of 
the note that he holds as a bona fide 
purchaser county bonds delivered to 
him as collateral security by the 
debtor at the execution of the note. 
Walker v. Harris, (Ky.) 114 SW 
775. (2) Where a creditor acquiesces 
in an arrangement between his joint 
debtors by which one of such debtors 
is released, and thereafter the con- 
tinuing debtor transfers county bonds 
to the creditor as collateral security 
and gives his note for the amount o 
the debt due one day after date, the 
discharge of such debtor does not 
constitute a consideration which will 
support the creditor’s claim that he 
is a bona fide purchaser of the bonds. 
Walker v. Harris, supra. 

77. Adams v. Bowerman, 109 N. 
Y. 23, 15 NE 874. 

78. Greenbaum v. Burnes, 13 KyL 
267; Davis v. Carson, 69 ‘Mo. 609. 
And see cases supra notes 72-76. 

79. Ky.—Columbia Finance, ete., 
er v. Mercer, 57 SW 787, 22 KyL 

Mont.—Vinson y. Pelletier, 78 Mont. 
254, 255 P 1067. 

Tenn.—Hedges v. Burke, 147 Tenn. 
247, 247 SW 91; Memphis Bethel v. 
Continental Nat. Bank, 101 Tenn. 130, 


930 [49 C.J.] 


outstanding rights of other persons against the 
pledgor of which he has such notice,*® such as the 
rights of the real owner of the property.** 
what does or does not constitute notice, aside from 
actual notice,s? and constructive notice of public 
records,®? it is sufficient that the pledgee has knowl- 
edge of such facts as would put a reasonably pru- 
dent. business man on inquiry that would lead to 
Thus the pledgee is put upon in- 
quiry and takes with constructive notice of the terms 


actual notice.’* 


45 SW 1072. 

Tex.—Huntington First Nat. Bank 
v. Van Horn, (Civ. A.) 2 SW (2d) 
333; Renfroe v. Hall, (Civ. A.) 202 
SW 218. 

cigs! Serle v. Lee, 98 Va. 159, 35 
SE 441 ; 

Ont:—Montreal Trust Co. v. Rich- 
ardson, 48 Ont. L. 61, 55 DomLR 190 
[aff 62 Can. S. C. 617, 62 DomLR 186, 
[1922] 1 WestWkly 548]. 

80. U. S.—New Orleans Bank, etc., 
Co. va Hart, 32° HY 7(20)9 T2105" Zeis- v. 
Potter, 105 Fed. 671, 44 CCA 665, 

Ga.—Atlanta Sav. Bank v. Downing, 
122 Ga. 692, 51 SE 38. 

Ky.—Columbia Finance, etc., Co. 
v. Mercer, 57 SW 787, 22 KyL 470. 

Mass.—Kellogg v. Tompson, 142 
Mass. 76, 6 NE 860. 

State 


N. Y.—Lyman v. Randolph 


Bank, 81 App. Div. 367, 80 NYS 901 
[aff 179 N. Y. 577 mem, 72 NE 1145 
mem]. 


Tenn.—Major vy. Stone’s River Nat. 
Bank, (Ch. A.) 64 SW 352. 

Wash.— Willett v. Central Yakima 
ecoes Co., 126 “Wash? 687, 219) P 
0: 


[a] MTlliustrations.—(1) Where, in 
pursuance of an agreement to ad- 
vance money as needed upon a pledge 
of bonds, the pledgee took the last 
ten of the bonds, with notice that a 
third person was entitled by contract 
with the pledgor to the proceeds of 
five of the bonds, the pledgee takes 
subject to such contract. Columbia 

‘ Finance, etc., Co. v. Mercer, 57 SW 
787, 22 Kyl 470. (2) Where a writ- 
ten assignment of a contract to secure 
a note, expressed on its face the 
conditions of the assignment, a bank 
to which the contract was subse- 
quently assigned as security was 


charged with knowledge. Willett v. 
Central Yakima Ranches Co., 126 
Wash. 587, 219 P 20. 


81. Morningstar v. Sterne, 124 Ala. 

512, 27 S 430; Freeman v. Bristol Sav. 
Bank, 76 Conn. 212,°56°A. "527: ) Perth 
Amboy Mut. Loan, etc., Assoc. V. 
Chapman, 80 App. Div. 556, 81 NYS 
38 [aff 178 N. Y. 558 mem, 70 NE 
1104 mem]; Westinghouse v. German 
Nat. Bank, 188 Pa. 6380, 41 A 734; 
Allegheny First Nat. Bank’s App., 19 
WklyNC (Pa.) 309. 
- [a] Rule applied.—Where an agent 
for an estate acting in good faith, 
although without authority, pledged 
property of the estate for a loan, the 
pledgee cannot be held liable for con- 
version of the property received with- 
out a return to him of the property 
bought with the proceeds of the loan. 
Freeman v. Bristol Sav. Bank, 76 
Conn. 212, 56 A 527. 

82. Kellogg v. Tompson, 142 Mass. 
76, 6 NE 860. 

83. Strong v. Jackson, 123 Mass. 
60, 25 AmR 19. 


4. Ala.—Warren Vv. Barnett, 83: 
Ala. 208, 3 S 609. 

Ark.—Stubbs v. Pyle, 1387 Ark. 5388, 
209 SW 723. 


Colo.—Conrad vy. Davison, 84 Colo. 
134, 268 P 573. 

Conn.—Jones v. Quinnipiack Bank, 
29 Conn. 25. 

Ill.—Chicago Title, etc., Co. v. 
Brugger, 196 Ill. 96, 63 INE 6c penne 
95 Ill. A. 405). 

Md.—Taliaferro v. Baltimore First 
Nat. Bank, 71 Md. 200, 17 A 1036. 

N. Y.—Edwards y. Dooley, 120 N. 
Y. 540, 24 NE 827; Voorhees v, Na- 
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As to 
or a trustee.®? 


yonel Citizens’ Bank, 15 AbbPrNS 

Tex.—Fidelity Trust Co. v. Fowler, 
(Civ. A.) 217 SW 953. 

Va.—Fischer v. Lee, 98 Va. 159, 35 
SE 441. 

Ont.—Montreal Trust Co. v. Rich- 
ardson, 48 Ont. L. 61, 55 DomLR 190 
[aff '62.Can, S:)C, 617, 62 DomLR, 186, 
[1922] 1 WestWkly 548]. 

[a] Notice held _ sufficient.—(1) 
Where a pledgee received notes as 
security for a temporary loan, with 
an option upon its payment, ‘to re- 
tain them for other indebtedness, he 
is charged with notice of all facts 
known to him at the time he exer- 
cised the option to retain the notes 
for the additional indebtedness. 
Jones- vy. Quinnipiack Bank, 29 Conn. 
25. (2) Where the owner of a note 
and trust deed, having indorsement 
thereon that he is the holder, places 
them in the hands of an agent to col- 
lect the interest, and the agent de- 
posits them as collateral security, the 
indorsement is notice to the pledgee 
of such ownership. Chicago Title, 


etc., Co. v. Brugger, 196 Ill. 96, 683 NE 
639 [Laff 95 Till. A. 405]. 
[b] Notice held insufficient.—(1)_ 


The fact that the pledgor of a note 
goes with the pledgee to the bank 
and requests a loan to the pledgor on 
the note is’ not. sufficient notice to 
the bank of the pledgee’s interest, 
and the bank is entitled to hold the 
note as against him for both that and 
subsequent loans on it. ‘Voorhees v. 
National Citizens’ Bank, 15 AbbPrNS 
(CN. Y.) 18. (2) One taking a pledge 
of a second trust deed after release 
of the first trust deed is not charge- 
able with notice of nonpayment of 
the original indebtedness by the fact 
that the release requested by the 
payee antedated the maturity of the 
note. Conrad v. Davison, 84 Colo. 
134, 268 P 5738. (3) A pledgee of a 
second trust deed is not chargeable 
with notice of defects in the release 
of the first trust deed by delay in the 
acknowledgment and recording there- 
of. Conrad vy. Davison, supra. 

[c] Knowledge of a power to sell 
does not justify the pledgee in as- 
suming that the holder has power 
to pledge. Taliaferro v. Baltimore 
Pees Nat. Bank, 71 Md. 200, 17 A 

[ad] Burden of proof.—Where an 
unrecorded contract for a sale of 
land and the notes for the price were 
assigned by the vendor to §S as col- 
lateral for money borrowed by the 
vendor, and thereafter the vendee de- 
faulted and surrendered possession 
to the vendor, and gave the vendor 
a quitclaim deed, which was not re- 
corded, and thereafter, while in pos- 
session, the vendor conveyed the land 
in consideration of notes which the 
vendor pledged as collateral, the bur- 
den of proof is on S to show that the 
pledgee had notice, or that circum- 
stances were sufficient to put him on 
inquiry as to his rights. Stubbs v. 
Pyle, 187 Ark. 5388, 209 SW 728. 

85. U. S.—Farmers’ L. & T. Co. v. 
Madison Mfg. Co., 153 Fed. 310 [aff 
sub nom. Alabama Nat. Bank v. Mas- 
sassoit-Pocasset Nat. Bank, 158 Fed. 
1019 mem, 85 CCA 654 mem (certio- 
rari den 212 U. S. 572 mem, 29 SCt 
682 mem, 53 L. ed. 656 mem)]. 
ey Marrs ea v. Hodson, 7 Il. 


[§ 67 


of the trust, where the property is pledged by one 
known to the pledgee to hold in a fiduciary capac- 
ity,S®> such as an agent,®® an executor,*” guardian,** 
But knowledge that the pledgor ob- 
tained the subject of the pledge for an inadequate 
consideration is not alone sufficient to charge the 
‘pledgee with notice of defective title.?° 

Usury. The fact that the loan for which the pledge 
is given is at a usurious rate of interest is not suffi- 
cient in itself to put the pledgee on inquiry of out- 


Mass.—Shaw v. Spencer, 100 Mass. 
382, 97 AmD 107, 1 AmR ‘115. 

N. Y.—Paterson First Nat. Bank v. 
National Broadway Bank, 156 N. Y. 
459, 51 NE 398, 42 LRA 139 [mod 22 
App. Div. 24, 47 NYS 880]. 

Pa.—New Castle First Nat. Bank 
v. New Castle, 238 Pa. 146, 85 A 1098 
(eity » tr easurer); Allegheny First 
Nat. Bank’s App. 19 WKlyNC 309. 

{a] Treasurer of corporation.— 
Certain corporate bonds, payable to 
bearer and duly certified by the trus- 
tee to have been properly issued, came 
into the hands of the corporation’s 
treasurer, pursuant to certain reor- 
ganization contracts between the per- 
son controlling the corporation and 
himself, after which they were 
pledged by the treasurer to a bank to 
secure debts of his firm. It was held 
that, in making such pledge, the 
treasurer acted personally, and not 
as an officer of the corporation, and, 
having possession of the bonds with 
all the indicia of title, the bank was 
not charged with notice of any in- 
firmity therein because it had knowl- 
edge of the treasurer’s official con- 
nection with the corporation. Farm- 
ers’ L. & T. Co. v. Madison Mfg. Co., 
153 Fed. 310 [aff 158 Fed. 1019, 85 
CCA 654 (certiorari den 212 U. S. 572 
mem, 29 SCt 682 mem, 53 L. ed. 656 


mem) ]. 
86. Jones v. Farley, 6 Me. 226; 
Fidelity Trust Co. v. Fowler, (Tex. 


Civ. A.).217 SW. 953. 

[a] Illustration.—Where a mort- 
gagor’s application for a loan ap- 
pointed the payees named in the mort- 
gage note as her “agents to procure 
or make a loan for me,” a third per- 
son with notice of such appointment 
was bound to take notice to the ex- 
tent of the special authority so 
granted, and was not warranted in 
inferring that the payees had loaned 
the mortgagor the amount represented 
by the note, and had the right to 
transfer the note as collateral for a 
loan from the third person to payees, 
the words “procure” and ‘make’ be- 
ing synonymous. Fidelity Trust Co. 
v. Fowler, (Tex. Civ. A.) 217 SW 953. 

[b] Possession by an agent of a 
negotiable note payable to his prin- 
cipal is sufficient to put the pledgee 
on notice as to the agent’s power to 
pledge the note. Jones v. Farley, 6 
Me. 226, 

Pledge ay, agent generally 
Agency § 29 

87. See Peeters and Administra- 
tors § 753. 

BOs McConnell v. Hodson, 7 Ill. 

Pledge by guardian generally see 
Guardian and Ward § 225. 

89. Shaw v. Spencer, 100 Mass. 
382, 97 AmD 107, 1 AmR 115; Hick- 
ok v. Cowperthwait, 210 N. Y: 137, 103 
NE 1111; Paterson First Nat. Bank 
v. National Broadway Bank, 156 N. 
Y. 459, 51 NE 398, 42 LRA 139 [mod 
22 App. Div. 24, 47 NYS 880]. 

Pledge by trustee generally see 
Trusts” [39 Cy-e% 38 1}. 

90. Briggs v. Rice, 130 Mass. 50. 

[a] Ilustration.—The recital of a 
consideration of three hundred dol- 
lars, for an assignment, absolute in 
form, but in fact intended as a pledge 
of a note and mortgage for fifteen 
hundred dollars, is not alone suffi- 
cient to puta subsequent pledgee from 
the original pledgee on inquiry, or to 


see 


els SAREE nd Shee > PRU Sh Oe Oe i Tah Pesce OS as 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 67-69] 


standing rights in others.®1 


[§ 68] K. Waiver or Loss of Lien®?—1. Express 
- Waiver. The lien of the pledgee may be released by 
his express agreement to that effect,®® such as by 
agreeing that the pledged property may be attached 
at the suit of a third person,‘ or by voluntarily sur- 


rendering the pledge with intent 
lien.®> 


privy to the fraud.°® 


[§ 69] 2. Implied Waiver in General. The lien of 
a pledgee may be impliedly waived or lost by any con- 
duct on his part which is inconsistent with a claim 


Such a release may be made by the pledgee 
without the consent of the other creditors of the 
pledgor, and without thereby losing his right to re- 
sort, as creditor; against the debtor’s property.°® The 
pledgee, however, is relieved from such- an agree- 
ment where, while the agreement is yet executory, the 
consideration therefor fails;97 and where the agree- 
ment has been procured by fraud, the pledgee may 
reassert his claim to the property against anyone 
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[49 C.J.] 931 


secured by the pledge with others unsecured, so that 


to abandon the 


it is impossible to tell the amount for which he has a 
lien; by any act short of voluntary release of the 
pledge, by which he acquiesces in the acquirement by 
third parties of an interest in the property;? or by 
which he disregards his rights under the pledge and 
intentionally seeks to obtain a lien on the property 
by other means for himself,’ or his assignee.* A re- 
fusal by the pledgee of a tender of the amount due 
on the obligation the pledge is given to secure ex- 
tinguishes the lien,® provided the tender is made in 
good faith and the refusal thereof is without just or 
reasonable cause.® 

Waiver not implied. A waiver or loss of the pledge 
lien will not be implied from any act or conduct on. 
the part of the pledgee which is not inconsistent with 


the claiming of the lien,” such as by his unsuccess- 


of the lien,°® such as by a confusion by him of claims 


prove fraud on his part. Briggs v. 
Rice, 130 Mass. 50. 

91. Memphis Bethel v. Continental 
Nat. Bank, 101 Tenn. 130, 45 SW 1072; 
Ho Ve hee 98) Var, 15901351 SH 

Effect of usury on pledge general- 
ly see Usury [39 Cye 995]. 

92. Discharge of lien by payment 
see infra §§ 169-179. 

93. Corning v. Bridgewater Gas 
Co., 100 Ill. A. 221; In re Dyotts, 2 
Watts & S. (Pa.) 463. 

94 Arendale v. Morgan, 5 Sneed 
Chem) ts. 

95.. Arendale v. Morgan, supra. 

Surrender of possession as loss of 
lien generally see infra § 72. 


96. In re Dyotts, 2 Watts & S. 
(Pa.) 463. 
97. Fisher v. Clark, 3 F. (2d) 621 


[rev on other grounds 8 F. (2d) 588]; 
Taylor v. Judsonia Mercantile Co., 56 
Ark. 461, 19 SW 1065. 

{a] Tllustration.—Where a _cred- 
itor agrees, in consideration of hav- 
ing his debt preferred by a deed of 
trust, to surrender notes held as col- 
lateral security, and afterward in an 
attachment suit files an interplea 
claiming the benefit of that prefer- 
ence, he does not thereby elect to ac- 
cept the provisions of the deed so 
that, although the deed is void, he is 
obliged to relinquish the notes; but, 
the contract being executory and the 
consideration having failed, he is re- 
lieved therefrom, and is under no ob- 
ligation to surrender the notes held 
as collateral. Taylor v. Judsonia 
Mercantile Co., 56 Ark. 461, 19 SW 
1065. r 

[b] Conditional agreement.—An 
agreement to waive the right of im- 
mediate possession of property 
pledged which is conditional on the 
pledgee’s receiving a _ satisfactory 
guaranty is not binding where no 
guaranty is delivered. Fisher  v. 
Clary, 3... (2d); "624" [rev on ‘other 
grounds 8 F.(2d) 588]. 


.98. Easton v. Hodges, 18 Fed. 677. 

99. Howard v. Mechanics’ Bank, 
262 Fed. 699. And see cases infra 
notes 1-6. 


[a] hus a bank, taking an as- 
signment from a highway contractor 
of road moneys as collateral secur- 
‘ity, loses its lien on the road funds, 
where the assignor deposits the mon- 
eys in his own general account, and 
is permitted to check out the funds 
without restrictions. Blue v. Her- 
kimer Nat. Bank, 30 F. (2d) 256. 

[b]. Partial waiver.—W here a 
pledgee of property of bankrupts 
ostensibly sells it for the amount of 
his debt, but afterward receives from 
the purchaser the profit on resales, 
he waives any right to a lien for ex- 
penses incurred for storage before its 
sale. Howard v. Mechanics’ Bank, 
262 Fed. 699. 


1. Union Trust Co. v. Trumbull, 
137 Ill. 146, 27 NE 24. 

2. Herrmann v. Central Car-Trust 
Co., 95 Fed. 55 [aff 101 Fed. 41, 41 
CCA 176]; McDonald y. Grant, 34 
NYS 988. 69: NYSt 48. 

[a] Estoppel.—A pledgee of bonds 
as secondary security, to make good 
any deficiency there may be after oth- 
er security has been exhausted, by 
whose act or with whose consent the 
primary security has been rendered 
unavailable for payment of the debt, is 
estopped from claiming that the con- 
tingency will ever arise to entitle him 
to subject the pledge to its payment. 
Herrmann y. Central Car-Trust Co., 
Seas 55 [aff 101 Fed. 41, 41 CCA 


[b] Rule applied.— W here a 
pledgee, holding bonds as security for 
three notes, delivers one of the notes 
together with several of the bonds, as 
security for his own note, he thereby 
apportions his security, and his pledg- 
or may redeem the bonds assigned 
by the payment of the note they ac- 
companied. McDonald y. Grant, 34 
NYS 988, 69 NYSt 48. 

3. Latta v. Tutton, 122 Cal. 279, 54 
P 844, 68 AmMSR 30; Valley Nat. Bank 
v. Jackaway, 80 Iowa’ 512, 45 NW 
881; Everett First Nat. Bank v. Neil- 
sen, 92 Wash. 84, 159 P 113, 114 [quot 

Ch. 

F ptechment or execution see infra 

4. Whitaker v. Sumner, 20 Pick. 
(Mass.)~ 399. 

So atta lv, Tuttiony (229 Cali.2 79, 
54 P 844, 68 AmSR 30; Malone vy. 
Wright, 90 Tex. 50, 36 SW 420. 

[a] Thus, where a tender is made 
to a pledgee, who makes no objection 
to the amount of it, but does not sur- 
render the pledge or accept the ten- 
der, the lien is extinguished, and his 
possession becomes a wrongful con- 
version, even though the tender is in 
fact less than the amount due the 
pledgee. Latta v. Tutton, 122 Cal. 
279, 54 P 844, 68 AmSR 30. 

6. Malone v. Wright, 90 Tex. 50, 
386 SW 420. 

7. U. S.—Church v. Swetland, 243 
Fed. 289, 156 CCA 69 [app dism 249 
U. S. 579 mem, 39 SCt 256 mem, 63 
L. ed. 785 mem]; Ward v. Ironton 
First Nat. Bank, 202 Fed. 609, 120 
oat 655; Easton v. Hodges, 18 Fed. 

Aire 

Ark.—C, C. & E. Coal Co. v. Clarks- 
ville Bank, 294 SW_ 406. 

Cal.—Cushing v. New or Practical 
Psychology Soc. Bldg. Assoc., 165 Cal. 
[3t, 134 P3243 

Iowa.—Gunsel v. McDonnell, 67 
Iowa 521, 25 NW 759. 

Pa.—Eagle, Inc. v. Kunkle, 278 Pa. 
190,122 A 276. 

{a] TIllustrations.—(1) The re- 
demption of a coal lease, from royal- 
ties of which notes ‘were to be paid, 


fully contending that the equity of redemption has 
been extinguished,® or by his releasing a lien on other 
property ;° or by his making use of other security to- 


from an escrow agreement, does not 
release the royalties to accrue from 
the pledge for payment of notes. C. 
C. & EH. Coal Co. v. Clarksville, 294 
SW 406. (2) Bringing suit upon bills 
of exchange, which the pledgee has 
been induced through fraud to ac- 
cept in place of the pledged proper- 
ty, before obtaining information en- 
abling him to trace the goods, does 
not constitute a waiver of his lien 
on the goods. Easton v. Hodges, 18 
Fed. 677. (3) Where a pledgor, aft- 
er his rights in the property had 
been purchased at a sheriff’s sale, au- 
thorized the pledgee to sell it prior to 
the time specified in the pledge, the 
fraudulent motives of the parties do 
not affect the right of the pledgee to 
her lien for the amount of the debt. 
Cushing v. New or Practical Psy- 
chology Soc. Bldg. Assoc., 165 Cal. 
731, £34 P 324. 

[b] Failure to assert lien.—Where 
property in the possession of a pledgee 
is mortgaged by the pledgor and 
seized under the mortgage, the fact 
that the pledgee, while claiming own- 
ership and objecting to the seizure, 
does not definitely assert his lien, 
does not thereby waive it. Gunsell 
aes 67 Iowa 521, 25 NW 
{c] A purchase of the pledged 
property by the pledgee at a sale 
which was ordered under a special ex- 
ecution will not constitute a waiver 
of his special lien by reason of the 
clerk’s mistake in issuing a general, 
instead of a special, execution. Val- 
ley Nat. Bank vy. Jackaway, 80 Iowa 
512, 45 NW 881. 

[d] Agreement of third person.— 
The rights of a pledgee of bonds as 
collateral security are not affected 
by an agreement of one assuming the 
pledgor’s debts that the bond should 
be returned to plaintiff, who loaned 
them to the pledgor, although the 
pledgee knew thereof, Church vy. 
Swetland, 243 Fed. 289, 156 CCA 69 
[app dism 249 U. S. 579 mem, 39 SCt 
256 mem, 63 L. ed. 785 mem]. 


8. Wilkins v. Redding, 70 Nebr. 
182, 97 NW 238. 
9. Wolff v. Famous Mut. Sav. 


Fund, etc., Assoc., 67 Mo: A. 678. 
[a] Agreement not amounting to 
release.—Where defendant, a loan as- 
sociation, released a deed of trust on 
real estate, given as security for the 
payment of a loan, and accepted a 
bond of indemnity conditioned that 
the principals would continue to pay 
‘the dues and interest on the loan un- 
til certain shares of stock, held by 
them in defendant company and 
pledged to the payment of the loan, 
matured, such release neither paid 
the amount of the Joan nor operated 
as a release of defendant’s lien on 
the stock. Wolff v. Famous Mut. 


932 1149-6) 54] 
ward payment of his debt,1° except where the debt is 
thereby discharged.1?’ So also the len is not waived 
or released by a modification of the pledge contract, 
which does not destroy it or render its performance 
impossible ;1? by a failure to present the principal 
obligation for payment within a reasonable time;1* 
by the pledgee’s acceptance of the pledgor’s assign- 
ment or surrender of the property for the benefit of 
creditors; by his release of the principal obliga- 
tion, where his rights to the pledged property are ex- 
pressly reserved; -15 nor by the fact that the pledgor 
has become ingolvent and the pledgee has filed claim 
for the full amount of the debt.?® 

Conversion.1* A conversion of the property by the 
pledgee releases his lien,® unless the pledgor waives 
the tort by electing to treat the conversion as au- 
thorized.+® 

An assignment by the pledgor of his interest in the 
property to a third person does not, without the 
pledgee’s consent, release the latter’s lien on the prop- 
erty, even though he knows of the assignment.?° 

[§ 70] 3. Extension of Time for Payment of Debt. 
A pledgee’s lien on collateral is not released by an 
extension of time, for the payment of the original 
debt,?1 such as by the giving of a renewal note for 


PLEDGES 


the one secured by the pledge.??, But an extension of 
time for the payment of the principal obligation will 
release collateral of a third person pledged to secure 
the debt, if the extension is made without his notice 
and consent,?* unless the pledgee had no notice that 
the collateral did not belong to the borrower.?* 

[§ 71] 4. Resort to Other Remedy.*° The lien of 
a pledge is not waived by a suit on the original debt 
or obligation by the pledgee against the pledgor;*° 
or by a change of the evidence of the debt from a sim- 
ple contract to a judgment;’" nor is it waived by the 
pledgee’s attempting to file his claim with the 
pledgor’s assignee in bankruptey,?*® nor by an invalid 
private sale of the pledged property.”® 

Attachment or execution. By some authorities, a 
pledgee’s lien is not waived by an attachment or exe- 
eution levied on the property pledged at the instance 
of the pledgee for the purpose of enforcing his lien.*° 
By other authorities, however, such procedure on the 
part of the pledgee constitutes a waiver or abandon- 
ment of his lien,*t and estops him from asserting any 
other than the lien of the attachment,*? unless such 
attachment is made by the pledgee to prevent his be- 
ing fraudulently deprived of his lien by the pledgor.?? 
But the lien is not waived by the attachment of other 


Cal.—Gault v. Wiens, 32 Cal. A. 1, 


7 


[S$ 69-70 


Sav. Fund, etc., Assoc. 67 Mo. A.|] LRANS 1122. 

678. 24. Eberhart v. HEyre-Shoemaker, 
10. Weiscopt v. Newman, 65 SW | Inc., 78 Ind. A. 658, 134 NE 227. 

808, 24 KyL 36. 25. Seeking other lien see supra § 
[a] Illustration.—Where a cred-| 69. . 

itor of a corporation, by an agree- 26. Cal.—Ehrlich v. Ewald, 66 Cal. 


ment with its officers, took charge of 
the affairs of the corporation, and 
managed them for the purpose of ap- 
plying the profits to the payment of 
his debt, he did not waive a lien on 
property pledged to him by a stock- 
holder to secure the same debt. Weis- 
copt v. Newman, 65 SW 808, 24 KyL 


36. 
Ober, ete., Co. v. Drane, 106 
Ga. 406, 32 SH 371. 

[a] Tllustration.— Where a note 
given as collateral is accompanied 
by other notes as collateral security 
for it, and the pledgee collects enough 
from these to discharge the first col- 
lateral note, it will be considered 
paid and his lien on it lost. Ober, 
etc., Co. v. Drane, 106 Ga. 406, 32 SE 
3871. 

Discharge of lien by neyzuent gen- 
erally see infra §§ 169-179 


12. Minge v. Clark, 193 Ala. 447, 
69 S 421. 
13. Reynolds v. Doyle, 125 Misc. 


CE gl NYS 509. 

14. Blouin v. Hart, 30 La. Ann. 714. 

Lien of pledge as superior to sub- 
sequent assignment for benefit of 
creditors see supra § 62. 

15. Beacon Trust Co. v. Robbins, 
173 Mass. 261, 53 NE 868. 

16. Carey v. McMillan, 289 Fed. 
380 [rev 282 Fed. 675]. 


17. See generally infra §§ 104- 
114 

18. Union Pac. R. Co. v. Schiff, 78 
Fed. 216 [aff 86 Fed. 1023 mem, 30 
CCA 5083 mem]; Bixby v. Crafts, 6 
Cal. Unrep. Cas. 12, 53 P 404. 

LO: 4 Bixby . Vv. Crafts, supra. 

20. Horton v. McCafferty, 42 Wash. 


221, 84 P 733. 


21. Wherhart v. Hyre-Shoemaker, 
ime. 978). ind: VAP 658, e134 INEM 227; 
James v. Pike, 23 ‘La. Ann. 477: 


Omaha First Nat. Bank v. Goodman, 
53 Nebr. 701, 79 NW 1062; Merchants’ 
Nat. Bank v. Hall, 83 N. Y. 338, 38 
AmR 434. 

Extension of time for payment as 
consideration for pledge see supra § 
27 


See infra § 81. 

23. Towler v. Mt. Carmel Trust, 
etc., Bank, 206 Ill. A. 427; Daviess 
County Bank, etc., Co. v. Wright, 129 
Ky; 21, 110 Sw 361, 33 KyL 457, 17 


22. 


97, 4. P 1062. 

Tll.—Furness v. Union Nat. Bank, 
147 Ill. 570, 35 NE 624 [aff 46 Ill. 
TNS Apel [Ps Darst v. Bates, 95. Ill. 498; 
Archibald v. Argall, 53 Ill. 307. 

Iowa. McLaughlin-Gormley-King 
an v. Hauser, 195 Iowa 224, 191 NW 

Me.—Smith v. Strout, 68 Me. 205. 
tran hag Ne v. Cheever, 6 Gray 


N. Y.—Hills v. Flynn, 161 App. Div. 
127, 146 NYS 508; Sickles v. Rich- 
ardson, 23 Hun 559; Duden v. Waitz- 
felder, 16 Hun 337; Butterworth v. 
Kennedy, 18 N. Y. Super. 148. 


Pa.—Klee v. Trauerman, 210 Pa. 
boos COCA Wb. 
Wis.—Bright v. Carter, 117 Wis. 


631, 94 NW 645; Milwaukee First Nat. 
Bank v. Finck, 100 Wis. 446, 76 NW 


608; Paine v. Voorhees, 26 Wis. 522. 
27. See infra § 81. 
28. Perry v. Parrott, 135 Cal: (238; 
67 P 144. 


29. Brittan v. Oakland Sav. Bank, 
124 Cal. 282, 57 P 84, 71 AmSR 58. 
30. Ky.—Guenther v. Cary, 34 SW 


232, 17 Kyl 1262. 
B88 ahh on Aad v. Southmayd, 13 La. 


Y.—Linecoln v. Linde, 16. NYS 
106. “27 AbbNCas 278. 
Oh.—Frost v. Shaw, 3 Oh. St. 270. 


Tenn.—Arendale v. Morgan, 5 Sneed 


03. 

{a] Illustrations.—(1) The fact 
that one who claims the proceeds of 
an insurance policy as pledgee aft- 
erward, while the matter is in liti- 
gation, files a Suit against the pledg- 
or, and seeks to attach such pro- 
ceeds in the hands of the insurance 
company, does not constitute a waiver 
of his claim as pledgee. Guenther 
v. Cary, 34° SW! 232, (17> KyL 1262. 
(2) A warehouseman, to whom goods 
have been pledged as security for ad- 
vances made thereon, is not-divested 
of his lien by taking a money judg- 
ment against the owner for the ad- 
vances and levying on and selling the 
goods. Lincoln v. Linde, 16 NYS 106, 
27 AbbNCas 278. 

31. Ark.—Hudson vy. Pine Bluff 
Bank, 75 Ark. 493, 87 SW 1177; Claf- 
aa v. Bretzfelder, 69 Ark. 271, 62 SW 


V6.1 PR. 996. 

Iowa.—Citizens’ Bank v. Dows, 68 
Iowa 460, 27 NW 459. 

Mass.—Perivoliotis v. Eveleth, 251 
Mass. 444, 146 NE 724; Evans v. War- 
ren, 122 Mass. 303. 

Pa.—Hagle, Inc. v. Kunkle, a Pa. 
L902 2y AL 27.6. 

Wash.—Everett First Nat. Bgnk v. 
Neilsen, 92 Wash. 84, 159 P 113. 

[a] Reason for rule. —‘By attach- 
ing the goods on the same debt for 
which the goods were pledged it [the 
pledgee] parted with its possession, 
which was essential to the continu- 
ance of its lien, the legal possession 
of the property after the attachment 
being in the attaching officer.” Peri- 
voliotis v. Eveleth, 251 Mass. 444, 446, 
146 NE 724. 

{b] Illustrations.—(1) The lien of 
a pledgee of notes is lost where the 
pledgee has them sold under execu- 
tion after maturity, and the pur- 
chaser takes them subject to the de- 
fense that they were obtained by 
fraud. Gault v. Wiens, 32 Cal. A. 1, 
161 P 996. (2) Where a party who 
holds personal property under a parol 
pledge sues out an attachment for 
the debt secured, has the property 
levied on, and receives the money 
realized from a sale of a_ portion 
thereof, he abandons the lien of his 
pledge. Citizens’ Bank v. Dows, 68 
Iowa 460, 27 NW 459. 

82. Hagle, Inc. v. Kunkle, 278 Pa. 
190, 122 A 276. 

33. Marshall v. Otto, 59 Fed. 249; 
Perivoliotis v. Eveleth, 251 Mass. 444, 
146 NE 724. 

[a] Illustration.—The levy of an 
attachment by a pledgee upon prop- 
erty in the hands of its pledgeholder, 
and its consent to the levy of a sim- 
ilar attachment by another creditor of 
the pledgor, is not a waiver of the 
pledge, or of the pledgeholder’s right 
of possession, as against purchasers 
having notice thereof, when such at- 
tachment is made on the ground of 
defendant’s nonresidence, and for the 
purpose of preventing the pledgor 
from fraudulently placing the prop- 
erty in the possession of his wife 
under a bill of sale. Marshall vy. Ot- 
to, 59 Fed. 249. 

[b] Evidence held insufficient to 
show a fraudulent attempt by the 
pledgor of sugar and one to whom he 
transferred a “warehouse receipt to de- 
prive a trust company as the pledgee 
of the sugar of its lien thereon, so 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 71-72] 


property in an action against him for the debt,?* or 
by the pledgee issuing a landlord’s warrant to seize 
property in his possession as a pledge.?> 

Arrest or imprisonment of debtor. 
imprisonment of the debtor under an execution for 
the debt has been held not to waive the pledgee’s 
But such imprisonment has been held to sus- 
gee’s right to enforce the pledge, since 
the imprisonment is a satisfaction of the judgment 


lien.?° 
pend the pled 


while it lasts.°7 
[§ 72]' 5. Loss 


as to authorize the pledgee to attach 
the property without losing its lien. 
Perivoliotis v. Eveleth, 251 Mass. 444, 
146 NE 724. 


34 McLaughlin-Gormley-King Co. 
v. Hauser, 195 Iowa 224, 191 NW 880. 
35. 


Eagle, Inc. v. Kunkle, 278 Pa. 
190,122 A 276. 

36. Smith v. Strout, 63 Me. 205; 
Morse v. Woods, 5 N. H. 297. 

37. Wakeman vy. Lyons, 9 Wend. 
CN. Y.) 241; Sunderland v. Loder, 5 
Wend. (N. Y.). 58. 


38. See supra §§ 35, 50. 

39. Black v. Bogert, 65 N. Y. 601. 

40. City Nat. Bank vy. Lewis, 73 
Oil, 329, 176. P2237: 


41. U.S.—Casey v. Cavaroec, 96 U. 
S. 467, 24 L. ed. 779. 
i i Iron Storage 


Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21. 

Ark.—Umsted Auto Co. v. Hender- 
poe uke Co., 137 Ark. 40, 207 SW 

3. 

Cal.—Lilienthal v. Ballou, 125 Cal. 
183, 57 P 897; George v. Pierce, 123 
Caleni2 oe Pcki5, 56: sP 53s Waldie 
We Dold, 29) ‘Calin555: 

Conn.—Huntington vy. Sherman, 60 
Conn. 463, 22 A 769. 

Ill.—Colburn vy. Commercial 
ay Ce: LI 2 TTY ADS b0: 

n.—Raper v. Harrison, 37 Kan. 
243; mts P 9. 

Ky. —Marx Co.’s Trustee v. Marx, 
223 Ky. 339, 3 SW (2d) 644. 
ee La.—D’Meza’s Suce., 26 La. Ann. 
516 


Se- 


Geddes y. Bennett, 6 La. Ann. 


Me.—Shaw v. Wilshire, 65 Me. 485; 
Collins v. Buck, 63 Me. 459; Beeman 
v. Lawton, 37 Me. 543; Eastman v. 
fi Sg 23 Me. 248. 

Md.—Citizens Nat. Bank v. Hooper, 
47 Md. 88. 

Mass.—Kimball v. Hildreth, 8 Al- 
len 167; Walker v. Staples, 5 Allen 
34; Sumner v. Hamlet, 12 Pick. 76; 
Bonsey v. Amee, 8 Pick. 236; Homes 
v. Crane, 2 Pick. 607; Jarvis v. Ro- 
gers, 15 Mass. 389. 

Minn.—Clark v. Corser, 154 Minn. 
508, 191 NW.917; Combs vy. Tuchelt, 
24 Minn. 423. 

Nebr.—Superior First Nat. Bank v. 
Bradshaw, 91 Nebr. 210, 135 NW 830, 
39 LRANS 886. 

N. H.—Danforth v. Denny, 25 N. H. 
155; Walcott v. Keith, 22 N. H. 196; 
Colby vi Cressy, 5 N. H. 2387. 

N. Y.—Hickok vy. Cowperthwait, 210 
N. Y. 1387, 103 NE 1111;  Helburn- 
Thompson Co.) v. All Americas Mer- 
cantile Corp., 180 App. Div. 167, 167 
NYS 711 [aff' 223 N. Y. 675 mem, 119 
NE 1048 mem]; Hickok v. Cowper- 
thwait, 137 App. Div. 94, 122 NYS 
78; Hays v. Riddle, 3 N. Y. Super. 


of Possession—a. 
Since the lien of the pledgee is dependent upon his 
possession of the pledged property,*® the lien is 
waived or lost by his abandonment of the property ;*° 
by his voluntary surrender of possession of the 
property to a person claiming possession thereof ;*° 
or by his voluntary relinquishment of its possession 
to the pledgor,*? even though such relinquishment is 
under restrictions as to the use of the property by the 
pledgor,*” or under an agreement that the articles 
relinquished are to remain the pledgee’s property,*® 
or upon the promise that the indebtedness will be 


mem]. 
49. 
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The arrest or 


lien.*% 


In General. 


chaser.°? 


son.°® 


248; Urquhart v. M’Iver, 4 Johns. 
103. 

N. C.—Smith v. Sasser, 49 N. C. 
43; Barrett v. Cole, 49 N. C. 40. 


Ok1. 
554, 46 P 587 
Or.—Schumann 


Kineaid, 4 Okl. 


v. California Bank 


Nat. sAssoe), 114 vOr- 3836, (233° PE 860; 
Tenn.—Arendale  v. Morgan, 5 
Sneed 703; Mills v. Stewart, 5 


Humphr. 308. 
Tex.—Hubbell, ete., 
ers’ Union Cotton Co., 


Cows Vv... Farm= 
€Civ.! As) 96 


SW 681. 
‘Utah.—Hyams v. Bamberger, 10 
Witane 3,7 36 1 202% 


Vt.—Samson v. Rouse, 72 Vt. 422, 
48 A 666; Fletcher v. Howard, 2 Aik. 
115, 16 AmD 686. 

{a] Illustration.—Where property 
is delivered to a landlord, with an 
absolute bill of sale, as security for 
rent and the tenant subsequently 
borrows it to use, and fails to re- 
turn it, the lien is gone. 
low, 11 F. Cas’ No. 6,070. 

[b] As against administrator.— 
Where a pledgee, after receiving pos- 
session of chattels, permits. the 
pledgor to resume possession of them, 
and to hold them until his death, he 
cannot, by then taking possession of 
them, defeat the right of the admin- 
istrator to maintain against him an 


In re Har- 


action for their conversion. Thomp- 
son v. Dolliver, 132 Mass. 103. 
42. Walker v. Staples, 5 Allen 


(Mass.) 34. 
Delivery to pledgor for special pur- 

Pee as not waiving lien see infra §§ 
resi lay 

43. Salinas City Bank y. Graves, 
torGal, LI2W2L, Pri so. 72 lees. 

44. See infra § 75. 

45. Mills v. Stewart, 5 Humphr. 
(Tenn.) 308. 

46. Treadwell v. Davis, 34 Cal. 
601, 94 AmD 770; Whitaker v. Sum- 
ner, 20 Pick. (Mass.) 399; Denniston 
Ve Hilly 13 Pa. 633, 34,4 452. 

47. Cochrane vy. Pickton First 
State Bank, 198 Mo. A. 619, 201 SW 
572; Thalmann v. Capron Knitting 
Co., 100 App. Div. 247, 91 NYS 520 
[aff 182 N. Y. 525 mem, 74 NH 1126 
mem ]. 

[a] Thus, where a bank takes 
bills of lading as security for the 
payment of drafts, it releases such 
security when it authorizes the car- 
rier to deliver the shipments with- 
out, payment of the drafts. Coch- 
rane vy. Pickton First State Bank, 198 
Mo. A. 619, 201 SW 572. 

48. Thalmann vy. Capron Knitting 
Co., 100 App. Div. 247, 91 NYS 520 
[aff 182 N. Y. 525 mem, 74 NE 1126 


Cal.—Palmtag v. Doutrick, 59 
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paid from a sale of the pledge;** and this rule also 
applies where the voluntary surrender of possession 
by the pledgee is induced by a misconception of his 
rights, for want of correct information.*® 
lien is waived by a surrender of the possession of the 
property to another creditor of the pledgor,*® or to a 
purchaser from him,** unless such surrender is made 
under an agreement. for the retention of the pledgee’s 


So also the 


Lien not waived or lost. But the lien of the pledgee 
is not lost upon the pledgor’s obtaining possession of 
the property by fraud,*® or other wrongful act,°° even 
though it is sold by the pledgor to a bona fide pur- 
So also the lien is not lost by the pledgee’s 
being deprived of the possession of the property by 
the wrongful act of an agent,>? or of a third per- 


Surrender to receiver by fiduciary. Where the 
property is placed in the hands of a trustee for the 
creditor, a delivery by him of a key to the warehouse 
in which the property is stored, to a receiver for the 
pledgor, does not destroy the pledgee’s lien unless he 


Cal. 154, 483 AmR 245. 

Iowa.—Bruley v. 
651, 11 NW 629. 

Mass.—Way v. Davidson, 12 Gray 
465, 74 AmD 604. 

Nebr.—Superior First Nat. Bank 
v. Bradshaw, 91 Nebr. 210, 135. NW 
830, 39 LRANS 886. 

N. H.—Danforth v. Denny, 25 N. H. 
eee Walcott v. Keith, 22 N. H. 196: 

. Y.—Hays v. Riddle, 3 N; Y. ‘Su- 

oh 248. 

Pa.—Thompson v. Patrick, 4 Watts 
414. 

Eng.—Wallace v. Woodgate, 1C. & 
P. 575, 12 ECL 328, 171 Reprint 1323. 

50. American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21; Thomas v. 
Graves, 89 Vt. 339, 95 A 643. 
. 51. American Pig. Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 608, 85 AmSR 21. 

52. Mechanics’, etc., Bank Vie 
Farmers’, etc., Nat. Bank, 60 N. Y. 
40 


[a] Illustration.—W here a 
pledgee’s agent without authority 
takes a warehouse receipt in his own 
name and gives an order to a third 
person on the warehouseman to deliv- 
er the property to a railroad, and such 
third person takes a bill of lading 
from the railroad in his own name 
and pledges it to a bank, the orig- 


Rose, 57 Iowa 


inal pledgee prevails. Mechanics’, 
etc., Bank v. Farmers, etce., Nat. Bank, 
60 N. Y. 40. 

53. Yokohama Specie Bank . v. 
Trans-Oceanic Co., 54: Cal. A, -533, 
202 P 346. 

[a] Illustration.—Where a _ trad- 


ing company which had borrowed 
large sums of money from a bank de- 
livered bills of lading and nonnego- 
tiable warehouse receipts covering 
steel rails as security for the loans, 
the bank’s rights were not destroyed 
by the surreptitious taking of the 
rails from the warehouse and their 
delivery to a carrier by a third per- 
son. Yokohama _ Specie Bank  v. 
Dee -Oceanic Co., 54 Cal. A. 533, 202 
Se 

[b] Evidence as to consent.— 
Where a bank advanced money to a 
trading company with which to pay 
for steel rails and received the bills 
of lading therefor and later the ware- 
house receipts as collateral security, 
the fact that the final collateral note 
recited that it was secured by rails 
covered by defendant’s receipts was 
without significance on the question 
whether plaintiff consented to the 
withdrawal of the rails from the 
warehouse and their delivery to de- 
fendant, a carrier. Yokohama Specie 
Bank v. Trans-Oceanic Co., 54 Cal: A. 
533, 202 P 346. 
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authorized or ratified such delivery ;°* for where the 
property is delivered to a receiver of the pledgor, his 
possession as officer of the court is possession of the 
court which appointed him, and is in the custody of 
the law, to be held for those ultimately entitled, and 
therefore his possession is not adverse to that of the 


pledgee.*® 
Subpledge. 


a subpledge of it.°° 


Lending property to third persons. 
does not lose his lien by hiring or lending the prop- 
erty to persons other than the pledgor.®? 

[§ 73] b. By Levy of Execution against Pledgor.?® 
The taking of property out of the possession of the 
pledgee under the levy of an execution,®® or other 
legal process,®° against the pledgor does not divest 
the pledgee’s lien, and even a purchaser at a sheriff’s 
sale takes subject to the pledgee’s rights.°* 

[§ 74] 6. Delivery to Pledgor for Special Pur- 
It is well settled that the 
delivery of the property by the pledgee to the pledgor 


pose®2—a, In General. 


54 Manufacturers’, etc., Nat. 
Bank v. Gilman, 7 F. (2d) 94. 

[a] Thus, where marine engines 
were pledged by the manufacturer 
to secure a loan, and its manager 
is appointed trustee for the creditor, 
delivery of a key of the warehouse 
in which the engines were stored, to 
a receiver of the manufacturer by 
the manager, does not destroy the 
pledge, in the absence of a showing 
that the delivery was authorized by 
the pledgee or ratified, especially as 
the receiver was entitled to a key be- 
cause of other goods besides the 
pledged property in the storeroom. 


Manufacturers’, ete. Nat. Bank v. 
Gilman, 7 F. (2d) 94. 

55. Manufacturers’, etc., Nat. 
Bank v. Gilman, supra. 

{a] Illustration.—W here certain 


policies on lumber pledged to a bank, 
by inadvertence, do not contain a 
clause that the loss shall be pay- 
able to the bank as agreed, the bank 
does not waive its right to the pro- 
ceeds by delivering the policies to 
the bankrupt’s receiver for collec- 
tion, having at least an equitable 
lien on the proceeds in the hands of 
the receiver subject to the cost of 


collection. Ward vy. Ironton First 
Nat. Bank, 202 Fed. 609, 120 CCA 
655. 

56. Meyer v. Moss, 110 La. 132, 34 
S32. 

57. Cooper v. Ray, 47 Ill. 53. 

58. Attachment or execution by 


pledgee as waiver see supra § 71. 

59. Umsted Auto Co. v. Henderson 
Auto Co., 137 Ark. 40, 207 SW 437; 
Goodrich v. Southmay4d, 13 La. 339. 

fa] Enforced surrender.—A. 
pledgee’s surrender of his pledge un- 
der an order of court for the pur- 
pose of an execution sale will be 
treated as an enforced surrender, 
where there is no evidence that the 
pledgee voluntarily surrendered the 


pledge. Umsted Auto Co. v. Hender- 
son Auto Co., 137 Ark. 40, 207 SW 
437. 


60. Gunsel vy. McDonnell, 67 Iowa 
521, 25 NW 759. 
61. Reichenbach v. McKean, 95 Pa. 
432. 
62. Possession by pledgor as 
eee of pledgee generally see supra 
43. 


63. U. S.—Casey v. Cavaroc, 96 U. 
S467, 24. L. ede 7795 In re Smith- 
Flynn 'Commn. Co., 292 Fed. 465; 
Merchants’ Nat. Bank vy. Roxbury 
Distilling Co., 196 Fed. 76, 96 [cit 


ye]. 

Cal.—Hilliker v. Kuhn, 71 Cal. 214, 
IAG) OEE 

Dak.—Van Cise v. Merchants’ Nat. 


The pledgee does not, as against the 
pledgor, lose possession of the property by making 
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‘ po oe 


[§§ 72-74 


for merely a temporary or special purpose,®* as, for 
example, for some temporary use,°* for the perform- 
ance of some work on it,®® 
pledgee’ s lien as against the pledgor®® or his attach- 
ing ereditors;®? and the fact that the pledgor in- 
curred debts after the return to him of the pledge, 


does not divest the 


through mutual mistake, does not prevent a reinstate- 


property.°§ 
The pledgee 


Bank, 4 Dak. 485, 33 NW 897. 
Tll.—Hutton vy. Arnett, 51 Ill. 198; 


Cooper Vv. Ray, 4g illy bese nis hite we 
Seney, 211 Ill. A. 324; Colburn v. 
Ergmenaia) Security Co., 172 Ill. A. 
D0: 


Ind.—Fletcher American Nat. Bank 
v. Federal Securities Co., (A.) 168 
NE 599; New Albany Nat. Bank vy. 
Brown, 63 Ind. A. 391, 114 NE 486, 
489 [quot Cyc]. See Fletcher Amer- 
ican Nat. Bank v. McDermid, 76 Ind. 
As L50; AAS IN D685) 968-4 ficits Cycil 
(where the rule was referred to, but 
held not applicable to the facts of 
the case). 

Iowa.—Bruley v. Rose, 57 Iowa 
651, 11 NW 629. 

Kan.—Matthewson y. Caldwell, 59 
Kan. 1126,°52 -P 104; 

Ky.—People’s Bank v. Continental 


Supply Co., 213 Ky. 44, 280 SW 458. 
Ripa mie erates v. Adams, 32 Me. 


Mass.—Harding v. Eldridge, 
Mass. 39, 71 .NE 115; 


186 
Moors vy. Wy- 


man, 146 Mass. 60, 15 NE 104; Kel- 
logg v. Thompson, 142 Mass. 76, 6 
NIX 860; Wilkie v. Day, 141 Mass. 


68, 6 NE 542; Holmes v. Fall River 


First Nat. Bank, 126 Mass. 353; Ma- 
comber v. Parker, 14 Pick. 497. 
Minn.—Clark v. Corser, 154 Minn. 


508, 191 NW 917; Cooley v. Minnesota 
Transfer R. Co., 538 Minn. 327, 53 NW 
141, 39 AmSR 609. 

Mont.—Ainsworth vy. 80 
Mont. 468, 260 P 1055. 

N. Y.—Hickok v. Cowperthwait, 
210) Nee Xo dot, LOS) INIBY Tats a ty 
banks v. Sargent, VAT ING OY "320, 22 
NE 1039, 6 LRA 475; Markham v. 
Jaudon, 41 N. Y. 235 [rev 49 Barb. 
462, 3 AbbPrNS 286]; Hickok v. 
Cowperthwait, 137 App. Div. 94, 122 
NYS 78; Hays v. Riddle, 3 Nees 
Super. 248. 

Tenn.—Winslow v. Harriman Iron 
o., (Ch. A.) 42 SW 698. 

Tex.—Chapman v. Johnson, (Civ. 
A.) 261 SW 470; Hubbell, ete., Co. v. 
Farmers’ Union Cotton Co., (Civ. A.) 
196 SW 681, 686 [cit Cyc]. 

Vt.—Samson vy. Rouse, 72 Vt. 422, 
48 A 666. 

Iing.—Reeves v. Capper, 5 Bing. N. 
Cas. 136, 35 ECL’ 82, 132 Reprint 
1057; Burra v. Ricardo, Cab. & HE. 
478; Martin v. Reid, 11 C. B. N. S. 
730, 108 ECL 730, 142 Reprint 982; 
Roberts v. Wyatt, 2 Taunt. 268, 127 
Reprint 1080. 

Alta.—Dominion Bank v. Mark- 
ham, 7 Alta. L. 456, 17 DomLR 1, 28 
WestLR 145 [rev 14 DomLR 508, 26 
WestLR 101). 

[a] “The civil law 
the same general effect; 
is more careful 


Kruger, 


DLSrcO 
though it 
in denouncing the 


ment “of the pledge, where it does not appear that 
any of the creditors had knowledge of the pledged 
In such eases the pledgor will be re- 
garded as holding the pledged property as trustee for 
the pledgee,®® and upon the accomplishment of the 
special purpose, the pledgee may recover the property 
from the pledgor if he refuses to redeliver it.7° But 
the pledgee’s lien would be lost in such cases against 
bona fide purchasers for value from the pledgor while 
in such temporary possession, without notice of the 
pledgee’s right.71 

For collection. A redelivery of collateral security 
to the pledgor for collection only does not divest the 
pledgee’s lien as against the pledgor.*? 
a pledgor of notes as collateral security takes them 


But where 


danger of losing the right of pledge 
by parting with any thing like perma- 
nent or continued possession to the 
pledgor; and it preserves very clearly 
the distinction between pledge and 
hypothecation, or mortgage. The old 
civil law of the Digest, it is true, was 
more indulgent, and permitted the 
pledge to be delivered to the pledgor 
without prejudice to the security, in 
a manner that would not be allowed 
at the present day.” Casey v. Cav- 
aroc, 96 U. S. 467, 480, 24 L. ed. 779. 
aa U. S.—In re Dreuil, 205 Fed. 

Ga. Henry v. State, 110 Ga. 750, 36 
SE 55. 

Ind.—New Albany Nat. Bank ov. 
Brown, 63 Ind. A. 391, 114 NE 486, 
489 [quot Cyc]. 

IKkan.—Clare v. Agerter, 47 Kan. 604, 
28 P 694. 

Ky.—Henry v. Lebanon, on Creek, 


ete., Turnp. Co., 7 Ky. Op. 
Mass. —Harding Vv. Piacidze, 186 
Mass. 39, 71 NE 115; Radigan v. 


Johnson, 176 Mass. 433, 67 NE 691. 
N. Y.—Parshall v. Bee rert, 54 N. 
Y. 18 [rev 52 Barb. 367]. 


Eng.—Reeves vy. Capper, 5 Bing. N. 
ae 136, 35 ECL 82, 132 Reprint 
65. Waldie v. Doll, 29 Cal. 555; 


New Albany Nat. Bank v. Brown, 63 
Ind. A. 391, 114 NE 486, 489 [quot 
Cye]; Griffith v. Brightwell, 10 KyL 
814; Way v. Davidson 12 Gray 
(Mass.) 465, 74 AmD 604. 

66. See cases supra notes 63-65. 

67. New Albany Nat. Bank wv. 
Brown, 63 Ind. -A. 391, 114 NE 486, 
489 [quot Cyc]; Hickok yv. Cowper- 
thwait,. 210 N.:Y. 287, 103°NE dis 
Rose v. Coble, 61 N.C. 517. 

68. In re Smith-Flynn Commn. 
Co., 292 Fed. 465. : 

69. Ainsworth v. Kruger, 80 Mont. 
468, 260 P 1055; In re David Allester, 
Ltd., [1922] 2 Ch, 211. 

Pledge as creating trust relation in 
general see supra § 52 


70. Colburn v. Commercial Securi- 
ty Co., AQ TR AY 510% 

71. U. S.—In re Smith-Flynn 
Commn. Co., 292 Fed. 465; Stock- 


yards Nat. Bank v. Towner First Nat. 
Bank, 249 Fed. 421, 161 CCA 395. 
Ind.—New Albany Nat. Bank vy. 
Brown, 63 Ind. A, 391, 114 NE 486, 
489 [quot Cyc]. 
ae aR v. Davidson, 12 Gray 
465, 74 AmD 604. 
Minn.—Clark v. Corser, 154 Minn. 
508, 191 NW 917. 
N. C.—Bodenhammer v. Newsom, 
50 .N. C. 107, 69 (AmD’ 775, 
Or.—Schumann y. California Bank 
Nat. Assoc., 114 Or., 336, 233 P 860. 
720. Si--Casey vi Cavaroc, 96 U. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 74-76] 


back from the pledgee for convenience of collection, 
under an agreement that he will on demand return 
the same notes to the pledgee or replace them with 
others of the same amount, the special property of 
the pledgee does not attach to money received by the 
pledgor in payment of the notes,’? and if other notes 
are not in fact substituted for the pledged notes 
when collected, and no particular notes were by the 
agreement specified to be used in such substitution, 


the pledge fails.*4 


[§ 75] b. For Sale or Other Disposition. Where 
the pledgee surrenders the possession of the pledged 
property to the pledgor for the sole purpose of hav- 
ing it sold for the benefit of the pledge and the pro- 
ceeds applied on the secured debt, he does not thereby 
lose his lien;** and the same rule applies where such 
delivery is for the purpose of a lease for the pledgee’s 
benefit,’° or for pledge to another creditor of the 
pledgor, to be returned to the first pledgee when it 
_Where, however, the 
pledgee voluntarily surrenders the property to the 
pledgor to dispose of for himself, upon the mere 


has performed this funetion."? 


S. 467, 24 L. ed. 779; Clark v. Iselin, 
21 Wall. 360, 22 L. ed. 568; Ward v. 
Ironton First Nat. Bank, 202 Fed. 
609, 120 CCA 655. 

Cal.—Merced Bank v. Price, 9 Cal. 
Srl t, 9S) Passe. 

Ind.—New Albany Nat. Bank v. 
Brown, 63 Ind. A. 391, 114 NE 486, 
489 [quot Cyc]. 

Iowa.—In re Reeve, 111 Iowa 260, 
82 NW 912. 

Md.—Dickey v. Pocomoke City Nat. 
Bank, 89 Md. 280, 43 A 33. 
pO ae a v. Simpson, 60 Mo. A. 

N. Y.—White v. Platt, 5 Den. 269. 

Vt.—Samson v. Rouse, 72 Vt. 422, 
48 A 666. 

[a] Illustrations.—(1) Where 
promissory notes, delivered without 
indorsement by the payee to a cred- 
itor as collateral security, are de- 
livered back to the payee for conveni- 
ence of collection, the payee agreeing 
to keep the security good at all times 
by keeping the same notes or- by re- 
placing them as collected by others 
of the same amount, such delivery 
back is for a special purpose, and 
does not in law interrupt the posses- 
sion of the pledgee, so long as the 
notes so delivered back remain un- 
collected. Samson v. Rouse, 72 Vt. 
422, 48 A 666. (2) A pledgee of 
promissory notes, residing in a city 
other than that where the notes are 
payable, does not lose title by send- 
ing them to the pledgor for collec- 
tion, where the pledgor receives them 
for that purpose only, unless they are 
assigned in due course, for value, be- 
fore maturity, and without notice to 
a bona fide purchaser. Stockyards 
Nat. Bank v. Towner First Nat. Bank, 
249 Fed. 421, 161 CCA 395. 

[b] A note and mortgage pledged 
by a bank, being things in action, 
and therefore subjects of a lien with- 
out change of possession, their deliv- 
ery by the pledgee to the bank for 
collection does not extinguish the 
pledgee’s lien. Merced Bank v. Price, 


Ge CalcAs 1. t,0 9S: ooo. 

73. Samson v. Rouse, 72 Vt. 422, 
48 A 666. 

74. Samson v. Rouse, supra. 

75. Ariz.—wWilliams v. Hall, 30 


Ariz. 681, 249 P/ 755. 

Cal. —Palmtag v. Doutrick, 59 Cal. 
154, 43 AmR 245. 

Ga.—Eplan v. Wheat, 134 Ga. 611, 
512, 68 SE 78 [cit Cyc]. 

Iil.— Hollister v. Dinsmore, 191 Ill. 
A. 877; Colburn v. Commercial Se- 
curity Co. ATO. ASOLO. 

Ind.—Fletcher American Nat. Bank 
v. Federal Securities Co., (A.) 168 NE 
599; New Albany Nat. Bank ev. 
Brown, 63 Ind. A. 391, 114 NE 486, 
489 [quot Cyc]. 
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promise that the indebtedness will be paid from a 
sale of the pledge, the pledgee’s lien will be lost, as 
under such circumstances the property passes into 
the possession of the pledgor as general owner.?® 
Sale with pledgee’s consent. 
property and delivery to the purchaser with the 
pledgee’s consent constitutes a waiver of the pledgee’s 
lien as against the purchaser,’® and the purchaser is 
under no duty of seeing that the proceeds of the sale 


A sale of pledged 


are paid to the pledgee.*° 


Ky.—Marx Co.’s Trustee v. Marx, 
228 Ky. 339, 3 SW (2d) 644; People’s 
Bank v. Continental Supply Co., 213 
Ky. 44, 280 SW 458. 

La.—Peters v. Pacific Guano Co., 
42 La. Ann. 690, 7 S 790. 

Mass.—Kellogg v. Tompson, 142 
Mass. 76, 6 NE 860. 

Mont.—Durfee v. Harper, 22 Mont. 
pi 56 P 582 

C.—Sneeden - v. Nurnberger’s 
Market AO ZINC edo Oe Lo OE oO cile 
Rose v. Coble, 61 N. CG. 517. 

53 Or. 


Or.—Thompson v. Colvin, 
488, 101 P 201: 
Tenn. —Winslow v. Harriman Iron 


Cos «Chi7A.)" 42) SW-698. 
Wash Lippman Vv. Ross, 130 

Wee 319-2276 P1017. 
g—In re David Allester, Ltd., 


[19984 POS aerate 

“If property pledged is delivered 
by the pledgee to the pledgor, to sell 
or dispose of as his agent’ and ac- 
count to him for the proceeds, as 


agreed upon between them, this 
transaction would preserve the 
pledgee’s title to the property.” Kel- 
logg v. Tompson, 142 Mass. 76, 79, 6 
NE 860. 

[a] A pledgee with power to sell 


the property and apply the proceeds 
on his debt does not forfeit his lien 
by employing the pledgor or his 
agent to sell the property, allowing 
him to contract for it in his own 
name, and delivering the goods on his 
order to the purchaser. Thayer v. 
Dwight, 104 Mass. 254. 

{[b] Delivery to agent.—The 
pledgee’s lien is not lost by delivery 
of the property to an agent agreed 
on by himself and the pledgor for 
the purpose of sale, and remittance 
of the proceeds to the pledgee. Pe- 
ters v. Pacific Guano Co., 42 La. Ann. 
69:0), 7 IS"790. 

76. Palmtag v. Dautrick, 59 Cal. 
154, 483 AmR 245; New Albany Nat. 
Bank y. Brown, 63 Ind. A. 391, 114 
NE 486, 489 [quot Cyc]. 

77. New Albany Nat. Bank  v. 
Brown, supra; Cahn y. Ford, 42 La. 
Ann. 965, 8 S 477. 

78. Kellogg v. Tompson, 142 Mass. 
76, 6 NE 860; Helburn-Thompson Co, 
v. All Americas Mercantile Corp., 180 
App. Div. 167, 167 NYS 711 [aff 223 
N. Y. 675 mem, 119 NE 1048 mem]; 
Hunter v. Payne, 113 Misc. 385, 184 
NYS ‘433 [aff 197 App. Div. 919 mem, 
188 NYS 926 mem]. 

[a] Illustration.—W here a 
pledgee of goods parts with their pos- 
session and permits the pledgor and 
owner to sell them in its own name, 
on its promise to pay over to her to 
apply on her debt due from it the 
check or money it should receive for 
the goods, with no special notice to, 


Substitution. A redelivery of the property to the 
pledgor for the purpose of having it exchanged for 
other property to be held in pledge does not affect the 
pledgee’s lien which will subsist on the substituted 
property.*+ So where a pledgee disposes of the goods 
pledged, and delivers to a purchaser from the pledgor 
substituted goods of the same quality and value, the 
purchaser who takes the goods with knowledge of the 
lien of the pledgee cannot set up the conversion as a 
defense in an action by the latter to recover. the 
amount of his lien.®? 

[§ 76] L. Persons, Debts, and Liabilities Secured** 


or agreement with, the purchaser, 
and permits the pledgor seller to 
deliver the goods to a carrier and 
take a bill of lading in its own name 
as consignor, the pledgee loses his 
special property in the goods, and 
cannot, after shipment, exert the 
right of stoppage in transitu, so as 
to charge the carrier, which fails to 
stop the goods, although it takes an 
indemnity agreement from the seller, 
acting for the pledgee. Hunter v. 
Payne, 118 Mise. 385, 184 NYS 433 
[aff 197 App. Div. 919 mem, 188 NYS 
926 mem]. 

72. Thalmann v. Capron Knitting 
Co., 100 App. Div. 247, 91° NYS -520 
[aff 182 N. Y. 525 mem, 74 NE 1126 
mem]; Cuero First Nat. Bank v. San 
Antonio, etc., R..Co., 97 Tex. 201, 77 
SW 410 [mod (Civ. A.) 72 SW 1033]; 
Lumberman’s Nat. Bank v. Bush, 
etc., Co., (Tex. Civ. A.) 247 SW 295, 
299 [cit Cyc]. 

[a] Tllustration.—Where a _ bank, 
paying drafts drawn ona cotton com- 
pany and holding bills of lading or 
warehouse receipts substituted there- 
for, kept such papers in a pouch or 
wallet, which it turned over to the 
cotton company daily, to enable it to 
sell cotton as it saw fit, subject only 
to the requirement that it deposit 
the proceeds or put up added margin 
on its general account, and the ware- 
house receipts were only indorsed in 
blank, a sale of cotton, to which the 
bank held warehouse receipts was 
with the bank’s consent, and gave the 
purchaser a good title, although the 
warehouse receipts recited that the 
cotton represented thereby was deliv- 
erable only on return of the receipt. 
Lumberman’s Nat. Bank v. Bush, 


ete,,, ‘Cor, *CPeEx.NCivc An) BAY eSWe2Zo5s 
80. Lumberman’s Nat. Bank yv. 
cab ete., Co., supra. 


U. S.—Clark v. Iselin, 21 Wall. 
360,22 L. ed: 568. 

Cal.—Castle v. Hickman, 5 Cal. Un- 
rep. Cas. 159, 41 P 10386. 

Ind.—New Albany Nat. Bank v. 
Brown, 63 Ind. A. 391, 114 NE 486, 
489 [quot Cyc]. 

Ky.—People’s Bank vy. Continental 
Supply Co., 213 Ky. 44, 280 SW 458. 

Mass.—Way v. Davidson, 12 Gray 
465, 74 AmD 604. 

N. Y.—Hays v. Riddle, 3 Nv Y. Su- 
per. 248, 

Tenn.—McClurg v. Colwell, 107 
Tenn. 592, 64 SW 890, 89 AmSR 961. 

Vt.—Samson v. Rouse, 72 Vt. 422, 


48 A 666 

Wash.—Horton v. McCafferty, 42 
Wash. 221, 84 P 733. 

82. Carrington VIVA “CLIN corks 
360 [aff 42 N. Y. Super. 571]. 

83. Right to pledge generally see 
supra §§ 15-17. 
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—l. Persons Secured. The terms of the contract, as 
construed by the general rules of construction,** con- 
trol as to the particular person or persons secured 
A pledge given to secure a particular 
debt will protect not only the immediate pledgee, but 


by a pledge.’® 


also others entitled to the debt.®® 


[§ 77] 2. Debts or Liabilities Secured*’—a. 


General. 


84. See supra § 51. 

85. Dresser Co. v. Hibernia Bank, 
Stel eCo. 36 dar 314.6 7eSicl5s 3 elore- 
man House v. Foote, 172 N. Y. 348, 
6b" INE 169) “Com. vi -Traders’, etc., 
Bank, 246 Pa. 519, 92 A 750; Dink- 
ins v. Farmers’ Bank, etc., Co., 150 


Tenn. 485, 265 SW 983. 

[a] Illustration.—An assignment 
of a judgment, under an agreement 
pledging the proceeds thereof for the 
protection of a specified principal and 
sureties on a bond executed for the 
assignor, and which also provides for 
the application of the moneys ‘for 
the purposes above mentioned,” and 
for the benefit of the sureties as their 
interest may appear at the time, con- 
templates the protection of all the 
sureties on the bond, and not merely 
the one described as principal. Hoff- 
Ynan House v. Foote, 172 N. Y. 348, 
65 NE 169. 

Debts of other person or of same 
person in different capacity see infra 


83. 
Homer v. 
Bank, 7 Conn. 
Bank v. 


New Haven Sav. 
478; German Nat. 
Johnson First Nat. Bank, 
(Tenn. Ch. A.) 41 SW 1070. 

87. Debts and liabilities that may 
be soured see supra §§ 22, 23. 

88. . S—In re Anger Baking Cox 
228 Fed. 181, 142 CCA 537: 
Ill.—Union Brewing Co. v. Inter- 


State Bank, etc., Co., 240 Ill. 454, 88 
NE 997 [aff 144 Ill. A. 415]; Knight 
v. Seney, 211 Ill. A. 324; Litchfield 


First Nat. Bank v. Southworth, abit, 
vag 143 [aff 215 Ill. 640, 14 NE 
Mo.—Citizens’ Nat. Bank v. Rom- 
bauer, 194 Mo. A. 690, 189 SW 651. 
Nebr.—Brown v. James, 80 Nebr. 
475, 114 NW 591. 


N. J.—Meisel v. Merchants’ Nat. 
Bank, #85) N) Jimela., 258%, 88. A 1067; 
Flett v. South Jersey Title, etc., Co., 
96 N. J. Eq. 244, 124 A 152. 

N. Y.—Fiske v. Williams, 4 App. 
Div. 487, 38 NYS 899. 

Va.—Boone’s Path First State 


Bank vy. Kincaid, 151 Va. 101, 144 SH 
453 

[a] Illustrations.— (1) An in- 
dorsement on a note, “This note is 
turned over to B. F. Kincaid as he is 
surety on some notes for me, and 
when they are paid he is to return 
same back to me,’’ means that the 
note was assigned as collateral se- 
curity for payment of all sums of 
money for which the assignee was 
bound as surety for the assignor. 
Boone’s Path First State Bank v. 
Kineaid, 151 Va. 101, 144 SH 453. (2) 
Where, as to land purchased by an 
executrix under the testator’s un- 
exercised option to buy, and resold 
by her, defendant title insurance 
company issued its policy, insuring 
title to such property, without ex- 
cepting the possible interest of an 
infant child of testator, taking as 
security therefor the purchaser’s 
mortgage assigned to it by the execu- 
‘trix, if such infant had an interest 
jin the profits accruing to the estate 
by virtue of the exercise of the op- 
tion, defendant was entitled to hold 
the mortgage as security to it against 
Joss by reason of such insurance 
against the interest of the infant. 
Flett v. South Jersey Title, etc., Co., 
96 N. J. Hq. 244, 124 A 152. (3) 


As to what debts or liabilities are secured 
by a pledge is controlled by the intention of the par- 
ties, as determined from the whole transaction‘ be- 
tween them;°’ and where the contract, prepared by 
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the pledgee, is not clear as to whether the collateral 
pledged shall .seeure a particular indebtedness, it 
must be construed in favor of the pledgor.*® 
a well settled rule, however, that, where the contract 
shows that the collateral or property is pledged as 


It is 


security for a specifie debt or lability, the pledgee 


In 


Where a note given to a bank re- 
cited that certain shares of stock 
had been deposited as collateral, and 
that any excess of collaterals should 
be applied on any other note held 
by the bank against the maker, and 
thereafter the maker executed an- 
other, note to the bank and assigned 
his equity in the collateral to a third 
person, the pledge was available for 
the payment of both notes. Meisel 
v. Merchants’ Nat. Bank, 85 N. J. L. 
253, 88 A 1067. 

[b] Statement of pledgor.—Where 
the maker of an individual note who 
had given collateral stated, when 
pressed to pay a note of a corpora- 
tion which he had indorsed, that he 
deemed the collateral applied to such 
note, there was an implied pledge 
of collateral to secure such note. 
Citizens’ Nat. Bank v. Rombauer, 194 
Mo. A. 690, 189 SW 651. 

[c] Collateral to secure accept- 
ances.—Where a bankrupt deposits 
collaterals to secure acceptances of 
foreign bills of exchange, and to in- 
duce complainant’s assignor to pur- 
chase the bills informed it that the 
drawee ‘had agreed to accept the 
bills, and that the drawer had depos- 
ited collaterals against the accept- 
ances, the collaterals operate as se- 
curity for the bills before, as well 
as after, acceptance. In re Hollins, 
210 Fed. 965 [aff 215 Fed. 41, 131 CCA 
349, LRA1915B 438]. 

89. St. Lucia County Bank, ete., 
Co. v. Aylin, 94 Fla. 528, 114 S 438; 
Wyckoff v. Anthony, 90 N. Y. 442. 

[a] Rule applied.—Where a con- 
tract prepared by complainant 
pledgee did not clearly show the in- 
tent of both parties that the pledged 
collateral should secure certain 
notes, and it was unreasonable to as- 
sume such fact from the complaint, 
the contract must be construed 
against complainant. St. Lucie 
County Bank, etc., Co. v. Aylin, 94 
Fla. 528, 114 S 4388. 

Construction in general see supra 


§ 51. 

Atherton Co. v. Ives, 20 Fed. 
894; St. Lucie County Bank, etc., Co. 
v. Aylin, 94 Fla. 528, 114 S 438; 
Wyckoff v. Anthony, 90 N. Y. 442. 
And see cases infra note 91. 

Wature and extent of lien in gen- 
eral see supra § 61. 

Pledge to secure general indebted- 
ness see infra § 79. 

91. U. S.—Reynes v. Dumont, 130 
Us Sead 4.) SSSOrr 486, wi2ial ed. 4934; 
Armstrong v. Chemical Nat. Bank, 41 
Fed. 234, 6 LRA 226; Atherton Co. v. 
Ives, 20 Fed. 894; Cincinnati First 
Nat. Bank tvs oBates: seated. 7025 
Boughton: v.. U.S. 12 Ctl. 330, 

Ala.—St. John v. O’Connell, 7 Port. 


466. 
State Bank, 153 Cal. 


Cal.—Bell v. 
234, 94 P 889; Niles v. Edwards, 90 


Cal. 10, 27 P 159; Peterson v. Bay. 
Point First Nat. Bank, (A.) 281 b 
1104. 

Colo.—Moffatt v. Corning, 14°:Colo. 
104, 24 P 7%. 

Ill. Baldwin v. Bradley, 69 Ill. 
32; Adams v. Sturges, 55 Ill. 468; 
Ware v. Barnard, ete., Mfg. Co., 94 
Tll. A. 498; Midland County v. Huch- 
berger, 46 Ill. A. 518. 


Ind.—Keller vy. Orr, 


ee 106 Ind. 406, 7 
ED 195. ; 


has no lien upon it for a general balance or for the 
payment of other claims;°° and therefore the col- 
lateral or property so pledged cannot be ap- 
propriated by the pledgee to any other debt or lia- 
bility of the pledgor,®! regardless of his insol- 


Ky.—Elk Valley Coal Co. v. Lex- 
ington Third Nat. Bank, 157 Ky. 617, 
163 SW 766; Masonic Sav. Bank v. 
Bangs, 84, Ky. 13, | 80 Kydi aloes 
AmSR 197; Woolley vy. Louisville 
Banking Co., 81 Ky. 527. 

La.—Romero v. Newman, 50 La. 
Ann. 80, 23 S 4938; Stewart v. Levis, 
42 La. Ann. 37, 6 S 898; Teutonia 
Nat. Bank vy. Loeb, 27 La. Ann. 110; 
pire v. Mechanics, etc., Bank, 8 La. 
480. 


M4.—Franklin Bank v. Harris, 77 
Md. 423, 26 A 523. 
Mass.—Moors vy. Washburn, 147 


Mass. 344, 17 NE 884; Brown v. New 
Bedford Sav... Inst:,. 137 ' Mass:2 262% 
Hathaway v. Fall River Nat. Bank, 
131 Mass. 14; Neponset Bank v. 
Leland, 5 Metc. 259; Jarvis v. Rogers, 
15 Mass. 389. 

Miss.—Newman vy. Greenville Bank, 
67 Miss. 770, 7 S 408. 

Mo.—Southworth County v. Lamb, 
82 Mo. 242; Turner v. Mountain View 
Bank, (A.) 19 SW (2d) 19; Sloan v. 
McGregor, (A.) 268 SW 673; Wilkin- 
son v. Misner, 158 Mo. A. 551, 138 
SW 931. 

Nebr.—Omaha First Nat. Bank v. 
Goodman, 55 Nebr. 409, 75 NW 846, 
58 Nebr. 701, 79 NW 1062; Buffalo 
County Nat. Bank v. Hanson, 34 Nebr. 
455, 51 NW 1035. 


N. J.—Keyser v. Burd, 43 N. J. Eq. 
697, 6 A 18. 
N. Y.—Sherman v. Foster, 158 N. 


Y. 594, 538 NE 504; Armstrong v. Mc- 
Lean, 153 N. Y. 490, 47 NE 912; Wyck- 
off v.. Anthony, 90 N. Y. 442 [aft 9 
Daly 417]; Duncan vy. Brennan, 83 
N. Y. 487; Powers v. Savin, 64 Hun 
560,19 NYS 340, 22 NYCivProc 253, 
28 AbbNCas 463 Latés LeOReN: eve 652 
mem, 35 NE 207 mem]; Grant v. 
Taylor, 35 N. Y. Super. 338 [aff 52 N. 
Y. 627 mem]; Geffcken v. Slinger- 
land, 14 N. Y. Super. 449; Matter of 
Bea, 124 Misc. 427, 208 NYS 817; 
Mechanics’, ete., Bank vy. Livingston, 
6 Misc. 81, 26 NYS 25 [aff 4 Mise: 
255, 23 NYS 814]; Phillips v. Thomp- 
son,.2 Johns. .Ch., 418,. 7 AmD 52. 

N. C.—BElizabeth City First Nat. 
Bank v... Scott, 123 N. G.. 538) 3) (Sm 
819; Kitchin v. Grandy, 101 N. C. 86, 
7 SE 663. 

Oh.—Leonard y. Kebler, 50 Oh. St. 
444, 34 NE 659; Stowe v. Hamilton 
First Nat. Bank, 1 Oh. Cir. Ct. 524,41 
Oh. Cir. Dec. 292. 

Pa.—Oleon v. Rosenbloom, 247 Pa. 
250,...938. A. 473,, . LDRATIID Re S96s: 
AnnCas1916B 233; In re DeHaven, 
236 Pa. 146, 84 A 676; Blood v. Erie 
Dime Sav., etc., Co., 164 Pa. 95, 30 A 
362; James’ App., 89 Pa. 54; Selden 
v. Merchants’ Nat. Bank, 69 Pa. 424; 
Buckley v. Garrett, 60 Pa. 333, 100 
AmD 564; Russell v. Miller, 54 Pa. 
154; Shroder v. Hatz, 47 Pa. 5285 
Buckley v. Garrett, 47 Pa. 280; Mc- 
Intire v. Blakeley, 9 Pa. Cas. 227, 12 
A 325; Pennsylvania Co. for Ins. 
on Lives, ete., App., 3 Pa. Cas. 408, 
7 A 70; Pennsylvania Co. for Ins. on 
Lives, ete., App., 18 WklyNC 469. 

Porto Rico.—Welch vy. Central San 
Cristobal, Inc., 7 Porto Rico Fed. 720. 

R. I.—Cross v. Brown, 33 A 370. 


S. C.—Maybin v. Kirby, 25 S. C. 
HO. 05; 
Tenn.—Holston Nat. Bank Va 


Wood, 125 Tenn. 6, 140 SW 31; Peters 
v. Nashville Sav. Bank, 86 Tenn. 224, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 77-79] 


vency,°* unless the parties make a special agreement, 
covering other debts,°* or unless the pledgor con- 
sents to such an appropriation of the property,°* 
or the facts give rise to a just presumption that 
such was the intention of the parties.®® 
advances cannot be held 
for a previous obligation of the pledgor,®® and the 
mere existence of a prior debt or obligation due 
to the pledgee does not authorize him’ to obtain 
the pledgee for that debt if it was not contemplated 
The holder of collateral secu- 
rity for obligations which are unenforceable can- 
not retain the security for other obligations.°° 

Where two persons each 
deposit property to secure a past and future in- 
debtedness, upon the death of one of such pledgors 
the agreement that the collateral shall be held for 


made to secure future 


in the contract.®* 


Death of one pledgor. 


6 SW 138; Ball v. Stanley, 
199, 26 AmD 268. 

Tex.—Thomson vy. Findlater Hard- 
ware Co., 109 Tex-—235,-205 SW 831, 
2 ALR 1486 [answering cert. ques- 
tions (Civ. A.) 156 SW 301]; Hardie 
Vv. Wright, 83. Tex. 345, 18 SW 615; 
San Antonio Nat. Bank v. Blocker, 77 
Tex. 73, 13) ‘SW._-9613, Anderson, v. 
Sims, 4 SW 471; SWECACY, v. Snow, 1 
Tex. A. Civ. Cas. § 728. 

Va , 2 
SE 576; Loyd v. Lynchburg Nat. 
Bank, 86 Va. 690, 11 SE 104; Gilliat 
v. Lynch, 2 Leigh (29 Va.) 493. 

Wis.—Milwaukee First Nat. Bank 
v. Finck, 100 Wis. 446, 76 NW 608. 

Hue. DPalbot. Vv. Mrere,)_9..Chs Ds 
568; Re Medewe, 26 Beéav. 588, 53 
Reprint 1025; Green v. Farmer, 4 
Burr. 2214, 98 Reprint 154; Vander- 
zee v. Willis, 3 Bro. Ch. 21, 29 Re- 
print 385. 

{a] Rule applied.—Indorsers, up- 
on paying the original note, are en- 
titled to keep, as security for money 
thus expended, collateral deposited to 
secure such note, but the payee is not 
entitled to retain such collateral. 
nor may the indorsers use it for any 
other purpose. Searight v. Carlisle 
Deposit Bank, 162 Pa. 504, 29 A 783. 

[b] Pledge to attorney.—(1) The 
assignment, by a client to his attor- 
ney, of a note as collateral for a 
specified indebtedness, does not con- 
stitute an equitable assignment of 
the client’s interest in the note to the 
extent of an indebtedness to the at- 
torney for professional services not 
included in the specified debt, where 
the parties do not agree that_ the 
pledged note is to cover such debt. 
Thomson vy. Findlater Hardware Co., 
TOO" Tex. 235; 205) SW. 83152) ALAR 
1486 [answering cert questions (Civ. 
A.) 156 SW 3801]. (2) Attorney’s lien 
generally see Attorney and Client §§ 
362-426. 

92. Jones v. Kendall, 34 F. (2d) 
344; Turner v. Mountain View Bank, 
(Mo. A.) 19 SW (2d) 19. 

{a] Collateral pledged by a bank- 
rupt (1) to secure the payment of a 
certain note and other demands of 
the payee cannot be applied to the 
payment of other notes, in the ab- 
sence of a sufficient showing that 
there was an assumption of payment 
of such notes by the bankrupt. In 
re Haynsworth, 34 F. (2d) 334 [rev 
on other grounds sub nom. Jones v. 
Kendall, 34 F. (2d) 344]. (2) It can- 
not be applied to any demands, ex- 
cept those against the bankrupt 
alone; it does’ not cover demands 
against them jointly with others. In 
re Haynsworth, supra [rev on other 
grounds sub nom. Jones v. Kendall, 
supra]. (3) This rule is not affected 
by the fact that the note of the bank- 
rupt was negotiable. In re Hayns- 
worth, supra [rev on other grounds 
sub nom. Jones v. Kendall, supra]. 
‘[b] Rule applied.—Where a bank- 
rupt’s note provides that collateral 
is deposited for payment of such 
note and other demands of the 
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ties.® 


“payee,” the assignee of the note 
and collateral cannot apply such col- 
lateral to other notes of the bank- 
rupt held by him, in view of the ob- 
vious intention of the parties. Jones 
v. Kendall, 34 F. (2d) 344; In re 
Haynsworth, 34 F. (2d) 334 [rev on 
other grounds sub nom. Jones v. Ken- 
dall, supra]. 

93. See infra S2785 

94. WHichelberger v. Murdock, 10 
Md. 373, 69 AmD 140; Wilkinson v. 
Misner, 158 Mo. A. 551, 1388 SW 931. 

95. Jarvis v. ,Rogers, 15 Mass. 
389; Nashville Fourth Nat. Bank v. 
Stahlman, 132 Tenn. 367, 178 SW 942, 
LRA1916A 568 


96. Robinson v. Frost, 14 Barb. 
(N. Y:). 536. 
97. Omaha First Nat. Bank v. IIl- 


linois Trust, etce., Bank, 84 Fed. 34; 
Franklin Bank v. Harris, 77 Md. 423, 
aa 523; Jarvis v. Rogers, 15 Mass. 
389. ‘ 

[a] In Porto Rico, the civil code, 
providing that a pledge extends to 
subsequent debts contracted between 
the parties and payable before the 
original obligation, does not extend 
security to debts contracted before 
the obligation for which the pledge 
was given. Welch v. Central San 
Cristobal, Inc., 7 Porto Rico Fed. 720. 

98. Munroe v. Stanley, 220 Mass. 
438, 107 NE 1012. 

99. Andrews v. Los Angeles First 
Nat. Bank, 55 Cal: A. 138;°203 P 156. 

1. Andrews v. Los Angeles First 
Nat. Bank, supra 

2. Agreement ‘to pledge for gen- 
eral indebtedness see infra § 79. 

U. S.—In re Haynsworth, 34 F. 
(2a) 334 [rev on other grounds sub 
nom. Jones v. Kendall, 34 F. (2d) 
344]; Shinkle v. Vickery, 130 Fed. 
424, 64 CCA 626 [aff 117 Fed. 916]. 

Cal.—Grangers’ Business Assoc. v. 
Clark, 84 Cal. 201, 23 P 1081; Peter- 
son v. Bay Point First Nat. Bank, 
(A.) 281 P 1104 

D. C.—Tyler Vv. Busey, 10 D. C. 344. 

Ill.— Bartalott Vv. International 
Bank, 18 Ill. A. 359. 


Ky.—American Nat. Bank v. Mi- 
nor, 142 Ky. 792, 135 SW 278. 

Md.—Chipman v. Farmers’, etce., 
Nat. Bank, 121 Md. 343; 88 A151. 

Mo.—Turner v. Mountain View 
Bank, (A.) 19 SW (2d) 19; Citizens’ 
Nat. Bank v. Rombauer, 194 Mo. A. 
690, 189 SW 651. 

N. J.—Thomas v. Spencer, (Ch.) 


42 A 275. 

N. Y.—Van Blarcom v. Broadway 
Bank,.. 22, IN. Ya super. 532) [afel, 37 
N. Y. 540, 5 Transcr. A. 132]; Lewis 
v. Stevenson, 2 N. Y. Super. 63. 

Tex.—Slaughter v. Texas L. 
Co., (Civ. A.) 218 SW 1109. 

[a] Collateral plefiged to secure a 
note, made for the accommodation of 
the payee, who puts up his own prop- 
erty as collateral, may be changed to 
secure other liabilities, where the 
holder has no notice that the note 
was made for accommodation, or of 
the agreement between the original 
parties that the payee was to secure 
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future advances becomes inoperative,®® and the prop- 
erty of the deceased cannot be held to secure an in- 
debtedness created subsequent to his death.* 

[§ 78] b. Agreement of Parties Changing Debt 
By special agreement the pledgor may 
consent that property pledged as security for a par- 
ticular debt shall be held by the pledgee as security 
for other obligations already existing,® or to be there- 
after contracted.* 
agreement cannot be varied or enlarged by parol,® it 
has been held that a written contract of pledge for 
a specified debt cannot be made to cover other in- 
debtedness by an oral agreement between the par- 


But under the rule that a written 


[§ 79] c. Pledge To Secure General Indebtedness. 
Where the contract of pledge contains a provision 
showing that it is not. intended to be limited to the 


its payment. Tyler v. Busey, 10 D. 
C. 344. 

[b] Agreement changing chattel 
mortgage to pledge covering other 
debts.—Grangers’ Business Assoc. v. 
Clark, 84 Cal. 201, 23 PR. 1081. 

[ec] Consent held . insufficient.— 
The mere withholding of the property 
by the pledgee, after the original 
debt is paid, with a declaration that 
it will be withheld until another debt 
of the property owner is paid, does 
not of itself constitute a contract of 
pledge, when nothing more appears 
than that the owner of the property 
did not object at the time. Wilkin- 
eee v. Misner, 158 Mo. A. 551, 138 SW 

[dad] Consent not evidenced hy 
agreement.——Where a pledgor’s con- 
sent to the substitution of new obli- 
gations, to be secured by pledge of 
collateral with a trustee for the sat- 
isfaction of his and other directors’ 
notes to a bank, is not evidenced by 
agreement or correspondence to 
which he was not a party, nor by 
the bank’s’ resolution consenting 
thereto, although he voted therefor 
as director, the bank is required to 
apply the receipts from the trustee 
in accordance with the terms of the 
original trust agreement. Peterson 
v. Bay Point First Nat. Bank, (Cal. 
A.) 281 P 1104. 

4. U. S.—Brooks-Waterfield Co. v. 
Brookover, 55 Fed. 699. 

Cal.—Grangers’ Business Assoc. v. 
Clark, 84 Cal. 201, 283 P 1081. 

Ga. "Holmes v. Langston, 110 Ga. 
861, 36 SE 251. 

Mass.—Athol Sav. Bank v. Bennett, 
203 Mass. 480, 89 NE 632. 

Mont.—Ainsworth  v, Kruger, 80 
Mont. 468, 260 P 1055. 

[a] Illustrations.— (1) A pledgee 
of securities owned by a bank is en- 
titled to hold them as indemnity 
against liability under a bond to se- 
cure county deposits for a certain 
year, although the original pledge 
was made to secure against liability 
for the preceding year, where the 
original pledge contemplated such 
later bond, and the pledge for such 
bond was. ratified. Ainsworth v. 
Kruger, 80 Mont. 468, 260 P 1055. 
(2) Where property is pledged to se- 
cure a note of the pledgor and a 
draft is given by the pledgor upon 
a third person, if it is agreed that 
the draft shall be in discharge of all 
liability on the note and that the 
pledgee will thereafter look to the 
draft alone, the property deposited 
to secure the note will not be liable : 
to the payment of the draft; but if 
on the other hand there is no ex- 
press agreement that the draft shall 
be treated as a payment of the note, 
the debt represented by the note will 
not be discharged until the draft is 
paid. Holmes vy. Langston, 110 Ga. 
861, 36 SH 251. 

5. See Evidence § 1380. 

6. Hamilton v. Wagner, 2 A. K. 
Marsh. (Ky.) 331; National. Loan, 
etc., Bank v; Tolbert, 129 S. C. 503, 
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particular debt or obligation existing at the time the 
pledge is given, but that it is of a continuing nature 
and is intended to cover a general indebtedness, it 
may be applied to other debts or obligations of the 
whether contracted before 
and this rule apphes to an 
agreement entered into subsequent to the original 


pledgor to the pledgee,* 
or after the agreement ;® 


agreement.® 
Limitations of rule. 


124 SE 772. 

Admission of parol evidence to 
vary pledge see infra § 84. 

7. U. S.—Douglass v. Reynolds, 7 
Pet. 113, 8 L. ed. 626; Sparhawk v. 
Drexel, 22 F. Cas. No. 13,204. 

Ala.—-Selma Bridge Co. v. Harris, 
132 Alay 2479, 31° 'S* 508% 

Cal.—Foster v. Abrahams, 73 Cal. 
A, 521, 241 RP 274. 

Ga.—-Merchants’ Nat. Bank v. De- 
mere, 92 Ga. 735, 19 SE 38. 

Ill.— Union Brewing Co. v. Inter- 
State Bank, etc., Co., 240 Ill. 454, 88 
NE 997 [aff 144 Ill. A. 415}; Stanley 
v. Chicago Trust, etc., Bank, 165 Ill. 
295, 46 NE 273 [aff 61 Ill. A. 257]; 
Buchanan v. ‘International Bank, 78 
Tll. 500; Daniel v. Haglewood First 
Nat: Bank, 159 Ill. A. 576. 

Ky.—-Wilson v. Carothers, 43 SW 
684, 19 KyL 1565. 

Md.—Hichelberger v. Murdock, 10 
Md. 373, 69 AmD 140. 


Mass.—Richardson v. Winnisim- 


met Nat. Bank, 189 Mass. 25, 75 NE 
97; Moors v. Washburn, 147 Mass. 
344, 17 NE 884; Boardman v. Holmes, 


124 Mass. 438. 

N. J.—Meisel yv.° Merchants’ Nat. 
Bank= 85 oN; J: . 253, 88 A 1067; 
Clymer v. Patterson, 52 oS dle Eq. 188, 
27 A 645. 

N. Y.—Merchants’ Nat. Bank v. 
Hall, 83 N. Y. 338, 38 AmR 434 [aff 
18 Hun 176]; Agawam Bank v. Stre- 
ver, 18 N. Y. 502 [aff 16 Barb. 82]; 
Mechanics’, ete., Bank v. Livingston, 
6 Mise. 81, 26 NYS 25. 

N. C.—Boney, etc., Milling Co. v. 
J. C. Stevenson Co., 161 N. C. 510, 77 
SE 676. 

Oh.—Leonard v. Kebler, 50 Oh. St. 
444, 34 NE 659. 

Pa.—Oleon v. Rosenbloom, 247 Pa. 
15 Oet Doe As 4703, RALITOER. 968, 
AnnCas1916B 233 [aff 55 Pa. Super. 
1]; Hecksher’' v. Shoemaker, 47 Pa. 
249 

Philippine.—Congregacion De la 
Mision de San Vincente v. Reves, etc., 
19 Philippine 524. 

R. I.—Cross v. Brown, 33 A 370. 

Tenn.—Hanover’ Nat. Bank Vv. 
Brown, (Ch. A.) 53 SW 206. 

Va.—Bacon v.. Bacon, 94 Va. 686, 
27 SE 576. 

Bng.—Chuck v. Freen, M. & M. 259, 
22 HCL 517, 173 Reprint 1152. 

Man.—Cox v. Canadian Bank of 
Commerce, 21 Man. 1. 

[a] Expressions showing inten- 
tion to secure general indebtedness: 
(1) “Any general balance due or to 
become due.” Merchants’ Nat. Bank 
v. Demere, 92 Ga. 735, 737, 19 SE 38. 
(2) “Any other liability. PM ECLOSS VN 
Brown, (R. I.) 33 A 370. (38) “Any 
other unsecured liability, or liabili- 
ties.” Wilson v. Carothers, 43 SW 
684, 19 KyL 1565. (4) “This or any 
other obligation... due or to be- 
come due.” Boney, etc., Milling Co. 
v. J. C. Stevenson Co., 161 N. C. 510, 
612; 17 SH-676. (5) “Any other’ di- 
rect or indirect liability of the pledg- 
or to the plaintiff, either due or that 
might thereafter be contracted.” 
Beacon Trust Co. v. Robbins, 173 
Mass. 261, 271, 538 NE 868. 

{b] A pledge for “all liabilities 
incurred” constitutes a continuing 
ph hte a Agawam Bank v. Strever, 
18 N. 502. 

of 


[ce] ei licatene rule.—(1) 


The intention of the parties, 
however, especially of the pledgor, as determined by 


PLEDGES 


600 


a proper construction of the provision as to general 
indebtedness, is the controlling element in the opera- 
tion of this rule; and accordingly a pledge contain- 
ing such a provision will secure only such other debts 
or liabilities of the pledgor as, the terms of the 
pledge show it was the intention of the parties it 
should seeure;!° and will not be extended to a debt or 


obligation other than that intended by the pledgor,** 


Where a note recites that warehouse 
certificates attached to the note are 
pledged “as collateral security for 
payment of this or any other liabil- 
ity or liabilities of the maker to the 
holder .of the note,’ and empowers 
the holder on default to sell the col- 
lateral and apply the proceeds ‘“‘to 
pay any, either or all of said above- 
mentioned , liabilities as the holder 
hereof shall deem proper,’ an in- 
dorsee has a right to retain the col- 
lateral as security for any debt due 
him by the maker. Oleon v. Ros- 
enbloom, 55 Pa. Super. 1 [aff 247 Pa. 
WHO 93 ASAT Ss) LEAL OTS Be 968; 
AnnCas1916B 233]. (2) Where, by 
the terms of an agreement to secure 
past and future loans, all collaterals 
given, and thereafter to be given, to 
secure the payment of specific notes, 
are to apply generally to all notes 
held at any time by the lender, notes 
subsequently pledged for a special 
loan will be security, not only for the 
particular loan then made, but for 
the payment of all notes held by the 
lender, regardless of their date or 
the manner in which they are se- 
cured. Buchanan v. International 
Bank, 78 Ill. 500. (3) A recital in 
a note that collateral security was 
pledged “for the payment of this or 
any oth'er liability of mine... when 
due, or to become due, or may here- 
after be contracted,” was sufficient 
to include within the protection of 
the security past-due, obligations, as 
well as the note so reciting. Hellman 
Commercial ‘Trust, ete. Bank vy. 
Armstrong, 39 Cal. A. 483, 179 P 432. 

{d] Collateral security for a gen- 
eral account may be applied to any 
debt of the account. Mechanics’, etc., 
Bank v. Livingston, 6 Misc. 81, 
NYS 25. 

[e] Claim arising from wrongful 
act.—Where a lawyer assigns to his 
partner certain property to secure a 
loan by .the partner to him, “and for 
whatever is coming to you, until we 
have a full:settlement of our part- 
nership affairs,” and gave him also 
a deed to his property, the assign- 
ment and deed were security, not only 
for money loaned, and the balance 
due on a fee account, but as indem- 
nity for the acts of the pledgor, and 
anything due the pledgee on final 
settlement of all partnership affairs, 
including liability from misuse of 
money of clients, by the pledgor, as 
well as adjustment of the fee ac- 
count. Leonard v. Kebler, 50 Oh. St. 


444, 34 NE 659. 

8. U. S.—Citizens’ Bank, etc., Co. 
v. Thornton, 174 Fed. 752, 98 CCA 
478. 

Al a Bridge Co. v. Harris, 


132 Ala. 179, 31S: 508. 

Cal. rahams, 73 Cal. 
A. 521, 241 P 274, 

Mass.—Beacon Trust Co. v. Rob- 
bins, 173 Mass. 261, 53 NE 868. 

N. Y.—Merchants’ Nat. ‘Bank vy. 
Hall, 83 N. Y. 838, 38 AmR 4384 [aff 
18 Hun 176]. 

Tenn.——Nashville Fourth Nat. Bank 
vy. Stahlman, 132 Tenn. 367, 178 SW 
942, LRA1916A 568. 

And see cases supra note 7. 

[a] Thus collateral given ‘as se- 
curity for the payment of any de- 
mands” the bank “may from time to 
time have or hold against” the debtor 
includes both past and future advanc- 


especially where the rights of sureties or others 
claiming under the pledgor are involved.?? 


If the 


es. Merchants’ Nat. Bank v. Hall, 
83 N. Y. 338, 38 AmR 434 [aff 18 Hun 


176]. 

9. FHichelberger v. Murdock, 10 Md. 
373, 69 AmD 140. 

Agreement changing debt secured 
see supra § 78. 

10. Ala.—-s Dimmick, 157 
Ala. 237, 48 S 66. 

Minn.—McCrea 


v. Austin First 


ie Bank, 162 Minn. 455, 203 NW 
Nebr.—Brown v. James, 80 Nebr. 


475, 114 NW 591. 

N. Y¥.—Gillet v. Bank of America, 
160 N. Y. 549, 55 NE 292. 

Tenn.—-Nashville Fourth Nat. Bank 
v. Stahlman, 132 Tenn. 367, 178 SW 
942, LRA1I916A 568; Hanover Nat. 
Bank vy. Brown, (Ch. A.) 53 SW 206. 

And see cases supra note 91. 

[a] Debts or liabilities not se- 
cured.—(1) A contract of pledge, pro- 
viding that certain notes are to be 
held as security for a certain debt, 
and any other liability due or to be- 
come due or which may hereafter be 
contracted, does not secure the pay- 
ment of moneys afterward collected 
by the pledgor for the pledgee as 
agent, and unlawfully converted. 
Brown v. James, 80 Nebr. 475, 114 
NW 591. (2) Where a customer of 
a bank, by an agreement on a print- 
ed form furnished by the _ bank, 
pledges to it certain securities to se- 
cure a loan from it, and any other 
liabilities to the bank, due or to be- 
come due, or which may thereafter 
be contracted or existing, the agree- 
ment includes only liabilities of such 
customer to the bank, or obtained by 
it in the usual course of business, 
and not dishonored claims against 
him purchased by the bank from 
third persons. Gillet v. Bank of 
America, 160 N. Y. 549, 55 NE 292. 
(3) Where a son owning a note and 
mortgage due in five years lent it to 
his father to use as collateral to a 
note given by the father to a bank, 
and assignment thereof to the bank 
after disclosing its purpose added, 
“and for any other indebtedness of” 
the father to the bank, such note and 
mortgage was not security for the 
payment of another note of the fath- 
er to _a third person, who had as- 
signed it to the bank as collateral 
for such third person’s indebtedness. 
McCrea v. Austin First Nat. Bank, 
162 Minn. 455, 203 NW 220. 

Rules of construction of pledge in 
general see supra § 51. 

11. Franklin Bank v. Harris, 77 
Md. 423, 26 A 523; Holston Nat. Bank 
v. Wood, 125 Tenn. 6,140 SW 31. And 
see cases supra note 91, 

[a] Illustration.—An agreement 
by a debtor providing that if he 
should come under any other liabil- 
ity, or enter into any other engage- 
ment, the collateral might be applied 
on the particular loan or any of his 
other liabilities, contemplated only 
future liabilities, and such collateral 
could not be applied to an antecedent 
debt. Franklin Bank vy. Harris, 77 
Md. 423, 26 A 523 

12. C.— Elizabeth City First 
Nat. Bank vy. Scott, 123 N. C. 538, 31 


SE 819. 
Pa.—Kunkel’s App., 192 Pa. 14, 4 
IN SEARS pe ‘ 
Tenn.—Nashville Fourth Nat. Bank 
v. Stahlman, 132 Tenn. 367, 178 SW 
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§§ 79-81] 


language of the pledge is unambiguous and plainly 
shows that the parties contemplated that the col- 
- lateral may be held as security for all other legal 
obligations or liabilities, the contract will be so con- 
strued,?* but if the language is ambiguous and the 
meaning doubtful, its provisions will be limited to a 
restricted-class of obligations presumed to have been 
in the contemplation of the parties when the contract 
was made;'* and where the pledge is on.a printed 
form furnished by the pledgee and signed by the. 
pledgor, any doubt arising as to its proper interpreta- 
tion will be construed in favor of the pledgor.!® Ac- 
cording to the intention of the parties the security 
may be limited to other debts of the same kind as the 
specific debt,'® or to such obligations only as are held 
by the pledgee and on which the pledgor is liable ;17 
or the collateral may be applied first to the specific 
debt and the surplus to other indebtedness ;!* and the 
provision as to general indebtedness may be re- 
stricted by a further provision as to the pledgee’s 
power of sale and application of the proceeds.?® 


942, LRAI916A 568. 

Tex.—San Antonio Nat. Bank v. 
Blocker, 77 Tex. 73, 13 SW 961. 

Va.—Loyd sv. Lynchburg. Nat. 
Bank, 86 Va. 690, 11 SE 104. 

But see Fall River Nat. Bank v. 
Slade, 153 Mass. 415, 26 NE 843, 12 
LRA 131 (holding even against a 
surety that, where stock is pledged 
to secure a note and any other lia- 
bilities of the pledgor to the pledgee, 
and the same stock is afterward 
pledged to the same party to secure 
a second note and any other liabili- 
ties of the pledgor to the pledgee, the 
proceeds of the stock, when sold by 
the pledgee, may be applied by him 
in payment of other notes of the 
pledgor to him in preference to the 
notes specified, since neither is a spe- 
cial one). 

fa] Ilustrations—(1) A bank 
holding collateral as security for a 
promissory note, under an agreement 
that such collateral may be applied 
to other obligations, cannot defeat 
the right of a surety or indorser to 
subrogation by applying such collat- 
eral to its other obligations. Nash- 
ville Fourth Nat. Bank v. Stahlman, 
132 Tenn. 367, 178 SW 942, LRA1916A 
568. (2) A negotiable note deposit- 
ed with a bank by a partnership to 
secure a firm debt, under an agree- 
ment that “any excess of collaterals 
upon this note shall be applicable to 
any other note or claim held by said 
bank against us, J. R. & S. J. Block- 
er,’ and signed “J. R. & S. J. Block- 
er,” such being the firm name, cannot 
be held by the bank as security for 
a note executed by one of the part- 
ners as principal, and the other part- 
ner and others as-sureties. San An- 
tonio Nat. Bank v. Blocker, 77 Tex, 
73,13 SW ,961. 

[b] Pledge for debt of a principal 
and two sureties of a note executed 
by the principal to the sureties and 
indorsed by them, with agreement 
that if the parties should come under 
any other liability to the bank, the 
proceeds of the collateral note might 
be applied by the bank as it deeméd 
best, gives the bank no authority to 
apply the proceeds of the collateral 
note on notes of the principal on 
which the sureties are not liable. 
Elizabeth City First Nat. Bank v. 
Scott, 123 N.C. 538, 31, SH):819. 

13. Nashville Fourth Nat. Bank v. 
Stahlman, 132 Tenn. 367, 178 SW 942, 
LRA1916A 568. 

14. Nashville Fourth Nat. Bank v. 
Stahlman, supra. 

{a] hus, where collateral has 
been deposited with a bank to secure 
a promissory note, reciting that the 
collateral shall secure all other ob- 
ligations held by the payee, such col- 
lateral cannot be applied by another 
bank, to which the note is trans- 
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ferred, to debts owing to it by the 
maker, since such other debts would 
not have been within the contempla- 
tion of the parties. Nashville Fourth 
Nat. Bank v. Stahlman, 132 Tenn. 367, 
178 SW 942, LRA1916A 568. 

15. Gillet v. Bank of America, 160 
No Y.-5293, bo NE 292"). Nashville 
Fourth Nat. Bank vy. Stahlman, 132 
Tenn. 367, 178 SW 942, LRA1916A 
568; Holston Nat. Bank v. Wood, 125 
Tenn. 6, 140 SW 31; Hanover Nat. 
Bank v. Brown, (Ten. Ch. A.) 53 SW 
206. See generally supra § 51. 

[a] Where a customer of a bank 
signs an agreement on a printed form 
furnished by the bank on obtaining 
a loan, secured by collateral, the 
agreement will be construed strictly 
so as not to extend the rights in the 
collateral beyond that intended by 
the customer. Gillet v. Bank of 
America, 160 N. Y. 549, 55 NE 292. 

16. Loyd v. Lynchburg Nat. Bank, 
86 Va. 690, 11 SE 104. 

[a] Security for subsequent debt 
of same kind.—Where a collateral is 
pledged pursuant to a contract con- 
taining a stipulation that “if we shall 
come under any other liability, or 
enter into any other engagement, 
with said bank, while it is the hold- 
er of this obligation,’ the proceeds 
of the security may be applied either 
to th'e debt secured or any other lia- 
bility to such bank, the property 
pledged is good as security for any 
subsequent debt of the same kind, 
but not for a draft drawn on and 
accepted by the pledgor. Loyd v. 
Lynchburg Nat. Bank, 86 Va. 690, 11 
SE 104. 

17. Parker v. Omaha First Nat. 
(Nebr.) 223 NW 651: 

8. Parks v. Savannah Bank, etc., 
Co., 34 Ga. A. 554, 130 SE 365; Wichel- 
berger v. Murdock, 10 Md. 373, 69 
AmD 140. 

[a] Illustration.—Where a pledge 
to secure the payment of a note or 
other balance due or to become due 
the payee further provides that the 
payee may collect or sell any part 
of the collateral on th'e maker’s de- 
fault in payment of the note or non- 
performance of the contract, the net 
proceeds thereof is to be applied in 
payment of the note, and the surplus 
to be accounted for to the maker, 
the collateral is specially pledged 
first as security for the note, and sec- 
ondarily as to other indebtedness of 
the maker to the payee. Parks v. 
Savannah Bank, etc., Co., 34 Ga. A. 
554, 130 SE 365. 

{b] The creditor may apply the 
surplus of the collateral pro rata 
among the general liabilities secured. 
Hichelberger v. Murdock, 10 Md. 373, 
69 AmD 140. 

19. Omaha First Nat. Bank v. Illi- 
nois Trust, etc., Co., 84 Fed. 34, 


Validity of provision. 
thorizing the pledgee to hold collateral as security for 
a general indebtedness, if pledged for a particular 
debt, is valid.?° 

[§ 80] d. Interest. 
hold the property pledged as security for interest up- 
on an interest-bearing debt.?1 
therefor is not made at the proper time, the right 
thereto may be regarded as waived,?? especially 
where the amount of interest is small.?* 

[§ 81] e. Renewal of Note or Other Alteration in 
Form of Evidence of Debt. Asa general rule pledged 
property may be retained and applied to the satis- 
faction, in any changed form, of the obligation it se- 
Therefore, where the secured indebtedness 
is evidenced by a promissory note, unless it is ap- 
parent that the collateral was intended as security 
only for the original note,?° the extension or renewal 
of the note does not affect the pledgee’s interest in 
the property pledged, but it may be retained as secu- 
rity for the indebtedness in its new form,?® especially 
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A provision in a note au- 


The pledgee has the right to 


But where a demand 


[a] For example, although a note 
recites that a maker has deposited 
collateral security for the payment 
thereof, and also of all other present 
or future demands of any kind of the 
pledgee against the pledgor, and fur- 
ther provides that the pledgee should 
have power to sell the collateral and 
apply the proceeds to the payment of 
the note, and shall return the sur- 
plus, if any, to the pledgor, the 
agreement secures the payment of 
the note only, since the power to sell 
is limited to that purpose and the 
collateral cannot be retained for oth- 
er indebtedness. Omaha First Nat. 


Bank v. Illinois Trust, etc., Co., 84° 
ls 34. But see supra note 7 [cf 


20. American Nat. Bank v. Minor, 
142 Ky. 792, 135 SW 278; Holston 
Nat. Bank v. Wood, 125 Tenn. 6, 140 
SWe “3: Hanover Nat. Bank v. 
Brown, (Tenn. Ch. A.) 53 SW 206. 

Requisites and validity of pledge 
generally see supra §§ 13-50. 

21. Washington-Alaska Bank v. 
Dexter Horton Nat. Bank, 263 Fed. 
304; Swasey v. North’ Carolina R. Co., 
23 EF. .Cas. No. 13,679, 1 Hughes 17 
[app dism 23 Wall. 405, 23 L. ed. 
136]; Kullman v. Greenebaum, 92 
Cal. 408, 28 P 674, 27 AmSR 150; 
Jackson v. American Cigar Box Co., 
L41 (App. Div. 195). 1264 NY Sw 5st ng 
NYCivProcNS 3860; Sather Banking 
ae v. Hartwig, 23 Misc. 89, 51 NYS: 

22. Kullman v. Greenebaum, 92 
Cal. 403, 28 P 674, 27 AmSR 150. 

Waiver or loss of lien generally see 
supra §§ 68-75. 

23. Kullman v. Greenebaum, 92 
Cal. 408, 28 P 674, 27 AmSR 150. 

24 Merrill v. Zimmerman, 152 
Minn. 833, 188 NW 1019. And gee 
cases infra notes 26-28. 

25. Warrior Coal, ete.; Co. v. Au- 
gusta Nat. Bank, (Ala.) 53 S 997; 
New Albany Nat. Bank v. Brown, 63 
Ind. A. 391, 114 NE 486; Williams v. 
Baltimore Nat. Bank, 72 Md. 441, 20 
A 191; Cotton v. Atlas Nat. Bank, 
145 Mass. 43, 12 NE 850. 

26. U. S.—In re Goodhue Motor 
Co., 28 F. (2d) 402; Church v. Swet- 
land, 243 Fed. 289, 156 CCA 69 [app 
dism 249 U. S. 579 mem, 39 SCt-254@ 


mem, 63 L. ed. 785 mem]; Wise v. 
Williams, 162 Fed. 161; Davis v. 
Bean, 78 Fed. 41; Case v. Fant, 53. 


Fed. 41, 3 CCA 418. 

Ala.—Warrior Coal, ete., Co. v. Au- 
gusta Nat. Bank, 53 S 997; Cullum v. 
Mobile Branch Bank, 23 Ala. 1797; 
re v. Banks, 18 Ala. 42, 52 AmD 

Cal.—Anglo-California Trust Co. v. 
Wallace, 58 Cal. A. 625, 209 P 78, 79 
[cit Cyc]; Spellacy v. Young, 44 
Cal. A. 174, 186 P 368. 

Colo.—Collins v. Dawley, 4 Colo- 
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where the pledge is of a continuing nature,?? and the 
renewal is made in the ordinary course of business.?* 
This rule apples even though the new note is given 
only for an unpaid balance on the old one,?® or in- 
eludes also another debt,*° and although a change is 
inadvertently made in the form of the note upon re- 
newal;*? and it has been held that the rights of the 
pledgee to the property are preserved by such a re- 
newal, even though the contract of pledge is not re- 
But upon the renewal of a note by dif- 
ferent parties, the pledgee has no right to retain as 
security for the new note property of a third person, 
deposited as collateral for the old note, without first 
obtaining his consent;** and where a note is made 
to the order of the maker and indorsed by him for a 
valuable consideration to another who discounts it 
with a bank upon a pledge of collateral, the bank 
has no right, at the maturity of the note, without the 
consent or knowledge of the person who discounted 
it, to accept a new note executed and indorsed by the 


newed.?? 


138, 34 AmR 72. 

Ga.—Holmes v. Langston, 110 Ga. 
861, 36 SE 251; Partridge v. Wil- 
liams, 72 Ga. 807; Bonner v. Woodall, 
51 Ga. 177; Moncrieff v. Atlanta, etc., 
Nat. Bank, 36 Ga. A. 371, 136 SE 825. 

Tll.— Elgin Nat. Bank v. Goecke, 
295 Ill. 403, 129 NE 149; Union Brew- 
ing Co. v. Interstate Bank, etc., Co., 
144 Tll. A. 415 [aff 240 Ill. 454, 88 NE 
997]; Fairbanks v. Merchants’ Nat. 
Bank, 30 Ill. A. 28 [rev on the facts 
132 Ill. 120, 22 NE 524j. 

Ind.—New Albany Nat. Bank v. 
Brown, 63 Ind. A. 391, 114 NE 486. 

Towa.—Emmetsburg First Nat. 
Bank v. Gunhus, 133 Iowa 409, 110 
NW 611, 9 LRANS 471. 

Ky.—Moorehead v. Citizens’ Depos- 
it Bank, 130 Ky. 414, 113 SW 501, 23 
LRANS 141; Bank of America v. Mc- 
Neil, 10 Bush 54. 

La.—Union Nat. Bank v. Slocomb, 
34 La, Ann. 927. 

Md.—Williams v. Baltimore Nat. 
Bank, 72 Md. 441, 20 A 191; Flanagin 
v. Hambleton, 54 Md. 222. 

Mass.—Cotton v. Atlas Nat. Bank, 
145 Mass. 43, 12 NE 850. 

Minn.—Merrill v. Zimmerman, 152 
Minn. 333, 188 NW 1019; Miller v. 
McCarty, 47 Minn. 321, 50 NW 235, 
28 AmSR 375. 

Miss.—Iowa City First Nat. Bank 
v. McGrath, 111 Miss. 872, 72 S 701, 
702 [eit Cyc]. : 

Nebr.—Omaha First Nat. Bank v. 
Goodman, 58 Nebr. 701, 79 NW 1062, 
55 Nebr. 418, 77 NW 1756. 

N. H.—Mechanicks Nat. Bank v. 
Comins 72) ON, oH. 12, 15h AN tod eLor 


AmSR._ 650. 
N. Y.—Merchants’ Nat. Bank v. 
Hall, 88 N. Y. 338, 38 AmR: 434; 


Twelfth Ward Bank v. Samuels, 71 
App. Div. 168, 75 NYS 561 [aff 176 
N. Y. 593 mem, 68 NE 1125 mem]; 
Holland Trust Co. v. Waddell, 75 Hun 
104, 26 NYS 980 [aff 151 N. Y. 666 


mem, 46 NE 1148 mem]; St. Johns- 
ville First Nat. Bank v. Jones, 37 
Mise. 68, 74 NYS 772. 


N. C.—Maryland Nat. Bank v. Hol- 
lingsworth, 135 N. C. 556, 47 SE 618. 

Oh.—Dayton Nat. Bank v. Mer- 
chants’ Nat. Bank, 37 Oh. St. 208. 

Pa.—Lancaster County Nat. Bank’s 
App., 122 Pa. 31, 15 A 697; Shrews- 
bury Sav. -Inst.’s /App., 194 “Pa. (309% 
Adair v. Decker, 34 Pa. Super. 153. 

S. GC—Allston v.;Allston, 20 S. C. 
L. 362. 

Tex.—Watson v. Dallas First State 
Bank, (Commn. A.) 237 SW _ 1106, 
1107 [aff (Civ. A.) 223 SW 233, and 
eit Cyc]; Pattillo v. Citizen’s Nat. 
Bank, (Civ. A.) 197 SW 1054. 

Utah.—Interstate Trust Co. v. 
Headlund, 51 Utah 548, 171 P 515. 

- Vt.—Pinney v. Kimpton, 46 Vt. 80. 

Va.—Cobb v. Vaughan, 141 Va. 100, 
126 SE 77, 438 ALR 177. 
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W. Va.—Wyoming County Bank v. 
Nichols, 101 W. Va. 558, 133 SE 129, 
130 \ficit=Cye. 

Ont.—Hamilton Bank v. Shepherd, 
21 Ont. A. 156: 

[a] Illustration.—Where, a_ life 
policy is assigned to secure notes, 
the beneficiary under the policy is 
estopped to assert that it was re- 
leased from the pledge by a renewal 
of such’ notes, to which he assented. 
Mechanicks Nat. Bank v. Comins, 72 
ING E25 55) AN One 101 Anis 6505 

[b] The contract of pledge differs 
from that of a personal surety in this 
respect (1) since extension or renew- 
al of a note without the consent of 
a surety releases him. James v. Pike, 
23 La. Ann. 477. (2) Extension of 
time as releasing surety generally see 
ate and Surety [32 Cyc 191 et 
seq]. 

27. Citizens’ Bank, etc., Co. y. 
Thornton, 174 Fed: 752, 98 CCA 478; 
Selma Bridge Co. v. Harris, 132 Ala. 
179, 31 S 508; Merchants’ Nat. Bank 
v. Hall, 88 WN... ¥.. 338, 38 AmR> 434 
{aff 18 Hun 176]; Waterloo First 
Nat. Bank v. Seneca Falls Exch. Nat. 
Bank, 179 App. Div. 22, 153 NYS 818, 
164 NYS 1092 [mod on other grounds 
226 N. Y. 683 mem, 123 NE 368 mem]. 

[a] IlMustration.—Where defend- 
ant bank was a correspondent of com- 
plainant bank, which frequently lent 
defendant money and _ rediscounted 
notes for it, and on the occasion of 
a loan, defendant pledged with it col- 
lateral “‘to secure the payment of this 
or any other obligation... upon 
which the owner shall be in any way 
bound, primarily or secondarily... 
due or to become due,” construing the 
contract in the light of the relations 
and dealings between the parties, the 
pledge extended to a note subse- 
quently received by complainant from 
defendant in renewal of one which it 
had previously rediscounted for de- 
fendant, and which was indorsed by 
the latter. Citizens’ Bank, etc., Co. 
ye gp oe Rete Fed. 752, 761, 98 CCA 

78. 

[b] A prior pledge to secure a gen- 
eral indebcedness is not narrowed by 
a renewal of one of the secured notes, 
and a recital that the collateral is 
security “for the same and any other 
indebtedness.” Selma Bridge Co. v. 
Harris, 132 Ala. 179, 31 S 508. 

28. Merchants’ Nat. Bank v. Hall, 
arel. Y. 338, 3 AmR 434 [aff 18 Hun 

76). 

29. Dayton Nat. Bank vy. Mer- 
chants’ ‘Nat= Bank, 37° Oh Sti) 208% 
Hardie v. Wright, 83 Tex. 345, 18 SW 
615; Wiley v. Ledyard, 10 Ont. Pr. 


182. 
Cotton v. Atlas Nat. Bank, 145, 


30. 
Mass. 438, 12 NE 850. 

31. Cotton v. Atlas Nat. Bank, su- 
pra. 


[§§ 81-83 


maker of the first note for the same amount, and re- 
tain the collateral as security for the second note.** 

Judgment. Where a judgment is recovered by the 
pledgee upon the debt secured and such judgment is 
not paid, in the absence of an agreement to the con- 
trary, the judgment does not operate to release the 
property from the lien of the pledge, but it may be 
held as security for the judgment.?* 

[§ 82] f. Charges and Expenses.*® 
tled that the pledgee is entitled to a lien upon the 
property, not only for the particular debt secured, 
but also for all lawful charges which he has paid upon 
the property and for necessary expenses which he has 
incurred;°* and it has been held that, since it is the 
duty of the pledgee to collect collaterals,?® he has 
the right to pay, out, of the proceeds of the collaterals 
collected, the reasonable expenses of such collection, 
including reasonable attorney’s fees.*° 

[§ 83] g. Debts of Other Person or of Same Person 
in Different Capacity.*° 


It is well set- 


Where the property is 


32. Watson v. Dallas First State 
Bank, (Tex. Commn. A.) 237 SW 1106, 
1107 [aff (Civ. A.) 223 SW 233, and 
eit Cyc: 

33. Merchants’, etc., Nat. Bank v. 
Masonic Hall, 62 Ga. 271; Paducah 
City Nat. Bank v. Smith, 1 KyL 351. 

34. Burnap v. Potsdam Nat. Bank, 
96) Na Ye £25; 

35. I11.—Jenkins v. 
Bank, 111 Ill. 462. 


International 


Ind.—Everman v. Hyman, 3 Ind. A. 
459, 29 NE 1140. 


Kan.—Jones v. Scott, 10 Kan. 33. 
Me.—Smith v. Strout, 63 Me. 205. 


Mass.—Fisher v. Fisher, 98 Mass. 
Se 
Minn.—Woodland Co. v. Menden- 


‘all, 82 Minn. 4838, 85 NW 164, 83 
AmSR 445. 

N. H.—King v. Hutchins, 28 N. H. 
561. 

N. Y.—Bowman v. Hoffman, 20 
NYS 415, 22 NYCivProe 371; Lincoln 
v. Linde, 16 NYS 106, 27 AbbNCas 


278. 

Okl.—Robinson v. Stiner, 26 Ok}. 
272, 109 P 238: 

S. C.+—Charles v. Coker, 2 S. C. 122. 
36. Right of pledgee to allowance 


for expenses see infra §§ 90, 91. 
Pee, Ga.—McCalla v. Clark, 55 Ga. 


Tl.—Fruness v. Union Nat. Bank, 
147 Ill. 570, 35 NE 624 [aff 46 Ill. A: 


522]. 

Ilowa,—State Nat. Bank v. Cooper, 
101 NW 459. 

Mass.—Clark v. Dearborn, 103 
Mass. 335. 


N. H.—Hills v. Smith, 28 N. H. 369. 


N. M.—Wells v. Walker, 9 N. M. 
456, 54 P 875. 
N. Y.—Union Ins. Co.’ v. Central 


Trust Co; WS INVOY M63 Mba) Nie Ovals 
44 LRA 227; Jackson v. American 
Cigar Box Co., 141 App. Div. 195, 126 
NYS 58, 2 NYCivProeNS 360; Work 
v. Tibbits, 87 Hun 352, 34° NYS 308, 
2 NYAnnCas 107. 

Tenn.—Hanover Nat. Bank  v. 
Brown, (Ch. A.) 53 SW 206. 

[a] Premiums paid upon policy of 
insurance.—Where a creditor takes 
out a policy of insurance upon the 
life of his debtor and holds it as 
collateral security, and where the 
evidence tends strongly to show that 
in paying the premiums he advanced 
the money as matter of account be- 
tween ‘himSelf and his debtor, the net 
amount realized on the policy after 
the debtor’s death should be applied 
as a credit on the debt. Raley v. 
Ross, 59 Ga. 862. 

38. See infra § 296 

39. See infra § 221 

Allowance for expenses in preserv- 
Rersoee ptee het collateral see infra 
ena Persons secured see supra § 


et seq. 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 83-84] 


pledged as security for the debt of a particular debtor, 
unless the pledgor consents thereto,4? it cannot be 
held as security for the debt of another person,*? or | 
for a debt of the original debtor in a different capac- 


ity.48 


Joint and individual debts. If the pledge is made 
to secure a joint debt of two or more persons, it 
does not cover a debt of one of them individually.*+ 
Property that is pledged for a debt due to an in- 
dividual cannot be held for a debt due to a firm of 
which the individual pledgee is a member;** or if it 
a debt due by an individual, it 
cannot be applied to a debt of a partnership of which 
the pledgor is a member,*® except where the pledge 
contains a clause covering general indebtedness,*7 in 
which ease it may be held to apply to a debt, of the 
pledgor’s firm, to the pledgee,*® on the ground that 
each partner is severally liable for partnership 
But a pledge in the name of a firm, owned 
by an individual, of which fact the pledgee is aware, 
may cover the personal indebtedness of the pledgor.°° 
If property is deposited with a eredi- 
tor on a particular trust, the creditor cannot retain 


is pledged to secure 


debts.* 


Trustee. *1 


41. Continental Bank, etc., 
Sacks) W520 a. 97,92 (S847, 

[a] Right to consent.—The owner 
of a note, pledged as collateral secu- 
rity for the payment of his own note, 
has a right, when his note is taken 
up by a third person, to consent that 
the collateral note be left with a 
bank as collateral to the notes of a 
third person, where there is nothing 
on the face of the note to indicate 
that it was executed to be used as 
collateral in a particular transaction. 
Continental Bank, ete., Co. v. Sacks, 
152 La. 97, 92 S 747. 

42. U. S.—In re Evans, 238 Fed. 
543, 151 CCA 479 [aff 235 Fed. 635]; 
Sparhawk v. Drexel, 22 F. Cas. No. 
13,204, 1 WklyNC (Pa.) 560. 

La.—Dresser Co. v. Hibernia Bank, 


Co. "Vv; 


Ctc;,, Coy t36, Bas 34,36 Ti Sb) 
Mass.—Munroe v. Stanley, 220 

Mass. 438, 107 NE 1012: 
Mich.—Molson’s Bank v. Hoek- 


240 Mich. 642, 216 NW 416. 
Y.—Fullerton v. Chatham Nat. 
Bank, 17 Misc. 529, 40 NYS 874. 

Vt.—Peck v. Merrill, 26 Vt. 686. 

{a] Pledge to secure every “in- 
debtedness or liability” of the pledg- 
or does not include a note of another 
person indorsed by the pledgor and 
discounted for his benefit by the 
pledgee. Fullerton v. Chatham Nat. 
Bank, 17 Misc. 529, 40 NYS 874. 

[b] Securities pledged by two 
bankrupt makers of a joint note for 
the payment of the note and other 
liabilities cannot be applied to a joint 
note of those two and one other. In 
re Evans, 238 Fed. 543, 151 CCA 479 
[aff 235 Fed. 635]. 

{c] Property pledged for a debt to 
one partnership cannot be applied to 
a debt to another partnership, al- 
though the two firms are composed 
of the same persons. Sparhawk v. 
Drexel, (7222 (EH Cass INox 13,204, 1 
WklyNC (Pa.) 560. 

[d] Debt of indorser.—The payee 
of a note indorsed before delivery 
eannot retain collateral, pledged to 
secure that note and other obliga- 
tions, to secure a note given by the 
indorser. Memphis First Nat. Bank 
v. Towner, 239 Fed. 433, 152 CCA 311. 

43. Atherton Co. v. Ives, 20 Fed. 


894. 

44. In re Evans, 238 Fed. 543, 151 
CCA 479 [aff 235 Fed. 635]; Litch- 
field First Nat. Bank v. Southworth, 


zema, 
N. 


215 Ill. 640, 74 NE 771 [aff 117 Il, 
A. 1438]. 
[a] Lllustrations.—(1) Where 


plaintiff and her husband delivered 
a note to a bank reciting that they 
had deposited with the bank a mort- 
gage as collateral security for the 
payment thereof, and also as collat- 
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it as security for his debt;°? and where the pledgee 
had notice that the property pledged to him was held 
in trust by the pledgor, he cannot hold it as security 
for the individual indebtedness of the pledgor.*? 


A purchaser or assignee of the secured obligation 


tender;°® and he 


eral security for all other present and 
future demands of any kind of the 
bank against them, such recital con- 
fined the pledge to the demands 
against both plaintiff and her hus- 
band and did not include a_ note 
signed only by the husband. Litch- 
field First Nat. Bank v. Southworth, 
215 Ill. 640, 74 NE 771 [aff 117 Til. 
Aa 9143.]% (2) Where a bank holds 
two secured notes of a bankrupt part- 
nership and an unsecured joint note 
of the three members, it cannot ap- 
ply the excess of the partnership se- 
curity to the payment of the individ- 
ual note. In re Evans, 238 Fed. 543, 
151 CCA 479 [aff 235 Fed. 635]. (38) 
Where bankrupts execute a joint note 
for which property owned by them 
jointly is pledged, and agree that the 
collateral shall also be used for oth- 
er liabilities of the ‘‘undersigned,” it 
cannot be applied to the payment of 
the bankrupts’ several obligations, 
assumed by indorsing the notes a 
certain corporations. Torrance v. 
Pittsburgh Third Nat. Bank, 210 Fed. 
806,,127 CCA 356. 

45. Sparhawk v. Drexel, 22 F. Cas. 
No. 13,204, 1 WklyNC (Pa.) 560. 

46. Fullerton v. Chatham Nat. 
Bank, 17 Misc. 529, 40 NYS 874 

Power to pledge venee. ‘prop- 
erty see Par eee Sr3or 

47. See supra § 7 

48. Hallowell v. ea ns 8 Nat. 
Bank, 154 Mass. 359, 28 NE 281, 13 
LRA 315; Norfleet v. Pamlico Ins., 
CtC.) .CO,0 60) NILO, 320) io Se 9s 

[a] Thus, where a note provided 
that any surplus collateral ‘‘shall be 
applicable to any other note or claim 
against me held by said bank,” and 
it did not appear that the pledgor 
had had any other transactions indi- 
vidually with the bank, it was au- 
thorized to hold any excess of col- 
laterals as security for bills accepted 
by a firm of which the pledgor was 
a member. Hallowell v. Blackstone 
Nat. Bank, 154 Mass. 359, 28 NE 281, 
V3. GRAY Sid. 


49. See Partnership § 389. 
50. Union Brewing Co. v. Inter 
State Bank, etc., Co., 240 Ill. 454, 88 


NE 997 [aff 144 Ill. A, 454]. 

[a] Thus, where an _ individual 
owning a banking business borrows 
money, gives his note therefor in the 
name of the bank, and deposits, as 
collateral for payment of “this or any 
other liability ...of ours to said 
bank, due or to become due, or that 
may be hereafter contracted,” a note, 
executed by a third person, payable 
to the bank, and the creditor knew 
that the individual was the only per- 
son interested in the bank; as be- 
tween the individual and the pledgee, 


from the pledgee is not entitled to avail himself of the 
collateral or any surplus thereof in satisfaction of his 
own unsecured claims against the pledgor,®* unless 
the contract of pledge, in terms, runs to the holder or 
holders of the original obligation.®® 

[§ 84] 3. Evidence As to Persons and Debts or Li- 
abilities Secured.*° 
creditor who claims a subsequent agreement by which 
collateral is to be held for additional indebtedness, 
to prove such agreement.°* 
action on a note, sets up a counterclaim alleging a 
tender of payment by himself, and a refusal by plain- 
tiff to deliver up the collateral security, the burden 
is on him, although it requires proof of a negative 
to prove that the collateral was given to secure the 
note only,*® or, if given to secure some other obliga- 
tion, that such obligation was discharged before the 


The burden of proof is upon a 


Where defendant, in an 


does not sustain such burden by tes- 


the pledge of the note also covered 
the individual’s other indebtedness. 
Union Brewing Co. v. Inter State 
Bank, etc., Co., 240 Ill. 454, 88 NE 
997 [aff 144 Ill. A. 415]. 

51. Pledge of trust property gen- 
erally see Trusts [39 Cyc 381 et seq]. 

52. Montreal Bank v. White, 154 
U.2S.. 660; 14 "SCE 1191; 26. Es ed? S0G; 
Jarvis v. Rogers, 15 Mass. 389. 


53. Hoppenstedt v. Amy, 174 NYS 
742. 
[a] Where one of several trustees 


pledges securities, the pledgee is not 
entitled to hold them as against the 
surviving trustees as security for an- 
tecedent indebtedness of deceased. 
Hoppenstedt v. Amy, 174 NYS 742. 

54. Hornsby v. Knorpp, 207 Mo. 
A. 302, 2382 SW 776. 

Rights secured by purchaser from 
pledgee generally see infra § 160. 

Right to surplus generally see in- 

fra og 222. 

55. Mulert v. Tarentum Nat. 
Bank, 210 Fed. 857, 127 CCA 419; 
Richardson ov. Winnisimmet Nat. 
Bank, 189 Mass. 25, 75 NE 97; Horns- 
by v. Knorpp, 207 Mo. A. 302, 232 SW 
776; Oleon v. Rosenbloom, 247 Pa. 
2503 93 WALA 4%33" “RATT SEY SoGS. 
AnnCas1916B 233 [aff 55 Pa. Super. 
Hk 


]3 

[a] TIllustrations.—(1) Where a 
note secured by collateral recites that 
it is given for the payment of the 
note or any other liability to the 
“holder,” a transferee of the note 
and collateral is entitled to hold the 
collateral as security for notes held 
by it, on which the maker of the first 
note is liable, although they were 
never owned by the original holder of 
the first note. Mulert v. Tarentum 
Nat. Bank, 210 Fed. 857, 127 CCA 419. 
(2) Under a contract whereby any 
holder of the principal note was en- 
titled to hold the note as collateral 
or any substituted therefor or added 
thereto as security, both for the prin-. 
cipal note and for any other obliga- 
tions of any person liable thereon, 
due or to become due, or to be there- 
after created, a bank to which the 
principal note was sold could sue on 
the collateral note where the maker 
was indebted to it. Stover Bank v. 
Welpman, (Mo.) 19 SW (2d) 740. 

56. Evidence as to character of 
transaction see supra §§ 31-33. 

57. Clement v. Houck, 113 Iowa 
504, 85 NW 765. 

Burden of proof generally see Evi- 
dence §§ 13-24 


58. Stokes v. Stokes, 155 N. Y. 
581, 50 NE 342; Stokes v. Stokes, 28 
Mise. 58, 59 NYS 801. 

59. Stokes v. Stokes, 155 N. Y. 


581, 50 NE 342; Stokes v. Stokes, 28 
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tifying that he deposited the securities as security 
for the notes in suit, without stating that they were 
deposited for no other purpose,®® or by testifying 
that he deposited the securities with plaintiff as secu- 
rity for the notes and for the purposes mentioned in 
the agreement referred to in plaintiff’s reply, where 
such agreement shows other purposes for holding the 
collateral than to secure the notes in suit, even though 
such agreement has been abrogated by failure of con- 
sideration. °+ 

Admissibility.°? In ascertaining the intention of 
the parties as to the debt or liability secured by the 
pledge, in addition to the express agreements of the 
parties, evidence is admissible of correspondenge®* 
and conversations®* of the parties in regard to the 
pledge, of a general course of dealing between them,°* 
and of a general banking custom with which both 
parties were familiar.°* Upon a question whether 
securities in the possession of the creditor are held 
by him as collateral, evidence is admissible that about 
the time of the transfer of such securities to him he 
made advances to the debtor,®* and that, after the 
pledgee’s death, securities sought to be held as col- 
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lateral were found among his papers attached to the 
principal obligation.** On a question as to whether 


_a pledgee received certain collaterals in good faith, 


evidence is admissible that he made advances on the 
faith of the securities ;°* and, in the case of a loan to 
an estate, evidence is admissible that the pledgee was 
informed that the loan was to be put into a corpora- 
tion in which the estate was largely interested.’° In 
attacking the good faith of the pledgee of negotiable 
securities who obtained them from one not the owner, 
it is not necessary to show that he had notice of the 
particular person who was the real owner.’1 But if 
the purpose for which the collateral security was 
given is expressed in writing, parol evidence is not 
admissible for the purpose of varying or contradict- 
ing such writing and showing that other debts than 
those expressed were intended to be secured.‘ 

Weight and sufficiency. The general rules‘* apply 
to the weight and. sufficiency of the evidence as to the 
debt or lability secured by the pledge.**+ A pre- 
ponderance of the evidence is sufficient to establish a 
continuing pledge.** 


IV. RIGHTS AND LIABILITIES OF PARTIES 
[By Douaguas Ropinson GRAY] 


[§ 85] A. In General—l. Possession and Control 
of Property’°—a. In General. Since possession is 
the essence of a valid pledge,’ the pledgee is entitled 
to retain possession and control of the pledged prop- 
erty until the purposes of the pledge have been satis- 


fied,*8 so long as he does not breach the terms of the 
contract.“® In the usual case of a pledge to secure 
payment of a debt, the pledgee can retain possession 
until the debt has been tendered or paid in full.°° 
The rule may be applicable, even though no suit will 


Picquet v. Swan, 19 F. Cas. No. 11,- 
133, 4 Mason 443. 


ny 
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Misc. 58, 59-NYS 801. replied, ‘Yes, I have good security,” 
60. Stokes v. Stokes, 155 N. Y.| the evidence is, in the absence of 

581, 50 NE 342. evidence to the contrary, to show that 
61. Stokes v. Stokes, supra. .| the property was also pledged for the 
62. See generally Evidence § 89 et | performance of the second agreement. 

seq. Wehner v. Bauer, 160 Fed. 240, 243. 
63. Sherman y. Robertson, 88 Hun 75. Omaha First Nat. Bank v. 

40, 34 NYS 275. Goodman, 55 Nebr. 409, 75 NW 846. 
64 Stoddard v. Courtright, 130 76. Possession of pledged corpo- 

Mich. 134, 89 NW 710; Sherman vy. | rate stock see Corporations § 1115. 

Robertson, 88 Hun 40, 34 NYS 275. Rights of pledgor and pledgee as 
65. Jones Vv. Merchants’ Nat. | against: 


Bank, 72 Hun 344, 25 NYS 660. 


66. Jones v. Merchants’ Nat. Bank, 
supra 
67. 


Gemmell vy. Davis, 75 Md. 546, 
23 A 1032, 32 AmSR 412. 


68. Covert v. Townsend, 1 NYS 
816. 
69. Perth Amboy Mut. Loan, etc., 


Assoc. v. Chapman, 80 App. Div. 556, 
81 NYS 38 [aff 178 N. Y. 558 mem, 
70 NE 1104 mem]. 

70. Freeman yv. Bristol Sav. Bank, 
76:Conn. 212, 56 A 527. 

71. Perth Amboy Mut. Loan, etc., 
Assoc. v. Chapman, 80 App. Div. 556, 
81 NYS 388 [aff 178 N. Y. 558 mem, 
70 NE 1104 mem]. 


72. Hamilton v. Wagner, 2 A. K. 
Marsh. (Ky.) “331; Roosevelt — v. 
Mark, 6 Johns. Ch. (N. Y.) 266; Har- 
die v. Wright, 83 Tex. 345, 18 SW 
615. 

73. See Evidence §§ 1730-1806. 

74. Wehner vy. Bauer, 160 Fed. 
+240; Matter of Bea, 124 Misc. 427, 
208 NYS 817. 

[a] Evidence held sufficient.—(1) 


In general. Matter of Bea, 124 Misc. 
427, 208 NYS 817. (2) Where, after 
part performance of a contract to 
construct a mining plant, for the con- 
sideration of which defendant had 
pledged certain property, a new con- 
tract was made, by which for com- 
plainant’s surrender of the plant in 
its then condition with the materials 
defendant agreed to pay the amount 
of complainant’s expenditures and 
the value of his time, and in the con- 
versation leading up to the second 
contract defendant stated that com- 
plainant was well secured, and he 


Attaching creditor see Attachment 
§§ 3638, 847. d 
Execution creditor see Executions §§ 


Garnishing ereditor see Garnishment 
§ 106 


Lienor’s right to replevin property 
see Replevin [34 Cyc 1392]. 

77. See supra § 35. 

78. McFerson v. National Surety 
Cos 2 Colonie say) 483 i2L2°hR 148 9's 
Kranich vy. Sherwood, 92 Mich. 397, 53 
NW 741; Cushing v. Breck, 10 N. H. 
ve 

“When collateral has been pledged 
as security the pledgor has no right 
to such collateral until the purpose 
of the pledge has been fulfilled.” Mc- 
Ferson v. National Surety Co., supra. 

[a] A party who has pledged 
property to another to indemnify 
him for becoming bail cannot main- 
tain trover for the property, while the 
liability exists, by tendering a bond 
of indemnity and demanding the 
property? Cushing v. Breck, 10 N. H. 
falas 


.79. Rogers v. Whittle, 15 Ala. A. 
550, 74 S 96 

[a] fF 
recognizing 


For example, a written pledge 
the pledgee’s rightful 
possession of property delivered 
thereunder confers upon him the 
right to retain such possession as 
against the pledgor, if its terms are 
not breached. Rogers v. Whittle, 15 
Ala. A. 550, 74'S 96. 

80. U. S.—yYeatman vy. New Or- 
leans Sav. Inst.; 95. U.0S> 764, 24° ZL. 
ed. 589; Paramount Motors Corp. v. 
Title Guarantee, ete., Co., 24 F. (2d) 
293; In re Hollins,. 230 Fed. 917; 


Ala.—Noles v. Marable, 50 Ala. 366; 
Geron v. Geron, 15 Ala. 558, 50 AmD 
143; Cocke v. Chaney, 14 Ala. 65. 

Cal.—Faulkner v. Santa Barbara 
First Nat. Bank, 130 Cal. 258, 62 P 
463; George v. Pierce, 123 Cal. 172, 
55° P 775,156, P.$3;.. Sonoma Valley 
Bank v. Hill,, 59 Cal. 107; Wright v. 
Ross, 36 Cal. 414; Goldstein v. Hort, 
30 Cal. 372; Gilman v. Curtis, 2 Cal. 
Unrep. Cas. 274, 3 P 114 [rev on oth- 
er grounds in bane 66 Cal. 116, 4 P 
1094]. : 

OH bth Mace v. Mitchel, 2 Root 

Dak.—Van Cise v. Merchants’ Nat. 
Bank, 4 Dak. 485, 33 NW 897. 

Ga. ‘Booth v. Atlanta Clearing- 
House Assoc., 132 Ga. 100, 63 SE 


907; .MeCalla v. Clark, 55 *Ga.nbee 
McCrary v. King, 27 Ga. 26; Hall v. 
Page, 4 Ga. 428, 48 AmD 235 
Ill.—Cooper v. Ray, 47 Th. 533 
Kergin v. Dawson, 6 Ill. 86; Silver- 
man v. McGrath, 10 Ill. A. 413. See 
Bowles v. Seymour, 184 Ill. A. 240, 
245 (where the court said: ‘While 


we are aware that ordinarily when 
property is pledged as collateral se- 
curity for a debt the pledgor has no 
interest in the property until after 
the payment of the indebtedness for 
which it is so pledged as collateral, 
and in an action to recover it before 
the debt is paid it is ordinarily neces- 
sary to either aver a tender or an of- 
fer to pay, a court of chancery is 
not required to arbitrarily so hold 
but in the exercise of its equitable 
powers may determine what the 
rights of the parties are and protect 
them in its decree’). 

Ind.—Franklin Nat. Bank v. White- 
head, 149 Ind. 560, 49 NE 592, 63 
AmSR 302, 39 LRA W255 Deeter v. 
Sellers, 102 Ind. 458, 1 NE 854; Proc- 
tor v. Baldwin, 83 Ind. 370; Me- 
Ewen v. Jeffersonville, etc., R. Co., 
33 Ind. 368, 5 AmR 216; Barr v. Kane, 
32 Ind. 416; Blliott v. Armstrong, 
2 Blackf. 198. 

Iowa.—Ft. Dodge First Nat. Bank 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 85-87] 


lie for recovery of the secured debt.8 

By special agreement of the parties provision may 
be made for a release of a portion of the collaterals 
upon the payment of a part of the principal debt,®? 
or the performance of other conditions not amount- 
ing to a complete discharge of the principal obliga- 


tion.§ 


Income. The pledgee’s right to possession and con- 
trol of the pledged property ordinarily carries with 
it right to possession and control of income accruing 


during the period of the pledge.’ 


[§ 86] b. Enforcement of Right to Possession 
without Action.*® Where the pledgee is deprived of 
his possession by the pledgor, in addition to his right 
to bring legal or equitable proceedings,’® he may 


v. O’Connell, 84 Iowa 877, 51 NW 162, 
35 AmSR 313. 

Kan.—Best v. Crall, 23 Kan. 482, 
33 AmR 185. 

Ky.—Goepper v. Phcenix Brewing 
Co., 115 Ky. 708, 74 SW 726, 25 KyL 
84; Pollock v. Smith, 107 Ky. 509, 
54 SW 740, 21 KyL 1227. 

Me.—Simansky v. Clark, 147 A 205; 
Eastman v. Avery, 23 Me. 248. 

Mass.—Fowle v. Child, 164 Mass. 


210, 41 NE 291, 49 AmSR 451; Ma- 
comber v. Parker, 14 Pick. 497. 
Miss.—Spencer v. O’Bryant, 140 


Miss. 474, 106 S 6. 

Mo. —Kegan We Joseph Park 
Bank, 8 SW _ (2d) eiey Nevius v. 
Moore, 221 Mo. 330, 120 SW 43; Swan 


v. Tabor, (A.) 266 SW 754; Gaty v. 
Holliday, 8 Mo. A. 118. 
Mont.—Reardon v. Patterson, 19 


Mont. 231, 47 P 956; Stephens v. 
Hartley, 2 Mont. 504. 

Nebr.—Parker v. Omaha First Nat. 
Bank, 223 NW 651; 


Wilcox Bank, 48 Nebr. 


A®tna Ins. Co. v. 
544, 67 NW 


449; Rathman v. Peycke, 37 Nebr. 
eee 55 NW 1070. 
H.—Bailey v. Colby, 34 N. H. 


ae 66 AmD 752; Briggs v. Walker, 
21.N. et 712; Cushing v. Breck, 10 N. 
joe hom 


N. J.—Haines v. Equitable Trust 
Co., 94 N. J. L. 184, 109 A 506. 

N. Y.—McGrath v. Carnegie Trust 
Co., 221 N. Y. 92, 116 NE 787; War- 


ner v. Fourth Nat. Bank, 115 N. Y. 
251, 22 NE 172; Western Transp., 
Stel fe Cocky Kilderhouse, 87 Ya 
430; Strong v. National Mechanics’ 


Banking Assoc., 45 N. Y. 718; Lewis 
v. Mott, 36 N. Y. 395; Stief v. Hart, 
1 N. Y. 20; Byrne v. Weidenfeld, 113 
App. Div. 451, 99 NYS 412; Leinkauf 


Banking Co. v. Grell, 62 App. Div. 
275, 70 NYS 1083; Clazk v. Costello, 
79 Hun 588, 29 NYS ‘937: Hays v. 
Riddle, 3 N. Y. Super, 248; Bush v. 


9 Cow. 52. 
. ©C—Sneeden vy. Nurnberger’s 
Market, 192_N. C. 439, 135 SE 328. 

O Mechanics’ Nat. 
Bank, 53 Oh. St.. 588, 42. NE 995, 43 
DRA $7387; “Barnes: ‘vy. Swift, 11 "Oh. 
Dec. (Reprint) 321, 26 CincLBul 110. 

Okl.—Durant Nat. Bank v. Bennett, 
LScOK] 80, 81, 271 -P 141° [cit. Cyc); 
Peru Van Zandt Impl. Co. v. Burnett, 
82 Okl. 304, 310, 122 P 668 [cit Cyc]. 

Or.—Gammons v. Holman, 11 Or. 
284, 3 P 676; Dean v. Lawham, 7 Or. 
422. 

Pa.—Cohen v. Keller, 244 Pa. 109, 
90 A 463; Beale v. Mechanics’ Bank, 
5 Watts 529; Thompson v. Patrick, 4 
Watts 414; Wells v. Archer, 10 Serg. 
& R. 412, 13 AmD 682. 

Ss. C.—Hendrix v. Harman, 19 S. C. 


Lyon, 
N. 


483. 

Tenn.—Johnson v. Smith, 11 
Humphr. 396. 

Tex.—Carver v. Merrett, (Civ. A.) 
155 SW 633. 


Utah. —Hyams v.* Bamberger; ». 10 
Utah 3,.36 P 202. 
Vt.—Samson v. Rouse, 72 Vt. 422, 


48 A 666; Prescott v. Prescott, 41 Vt. 


Lely Benoir v. Paquin, 40 Vt. 198. 
Va.—Moore v. Hermitage Realty 
Inv. Corp., 145 Va. 199, 183 SE 881. 


Wash.—Muhlenberg v. Tacoma, 25 
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the courts.** 


session. 
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peaceably retake the property without recourse to 


[§ 87] c. Termination of Pledgee’s Right to Pos- 
The pledgee’s right to possession of the 
pledged property®*® terminates when the purposes of 
the pledge have been fulfilled.*® But the right is not 


lost by subsequent bankruptcy of the pledgor,®® nor 


by a repledge by the pledgee and payment by the 
pledgor of the debt for which repledged,®! nor by a 
reorganization of the corporation the stock of which 


constituted the pledge,®? nor by a delivery thereof by 


Wash. 36, 64 P 925. 

W. Va.—Parkersburg First Nat. 
Bank v. Harkness, 42 W. Va. 156, 24 
SE 548, 32 LRA 408; Roots v. Mason 
City, Salt; etc.;=Co., 2 Wa Va. 483% 

Wis.—Heath v. Silverthorn Lead 
Min., etc., Co., 39 Wis. 146; Brown v. 
Runals, 14 Wis. 693. 

Wyo.—De Clark v. Bell, 10 Wyo. 1, 
65 P"852. 

Eng.—Donald v. Suckling, L. R. 

16@.9B2585) 21 HRC 3095 GMalliday: ve 
Holgate, L. R. 3 Exch. 299; Roberts 
ee tha 2 Taunt. 268, 127 Reprint 

Que.—Eagle Shoe Co. v. Mendel- 
sohn, 39 Que. K. B. 541; Timossi v. 
rogerk 11> Que. Prs 290) 

fa] Even when owner of collat- 
eral is surety, the ey is applicable. 
Ellis v. Conrad Seipp Brewing Co., 
He A. 139 [aff 207. Ill. 291, 69 NB 

Termination of right to possession 
by payment or other discharge of 
secured debt see infra §§ 180-189. 


81. Cohen v. Keller, 244 Pa. 109, 
90 A 463. 
[a] Illustration.—One giving notes 


with collateral to be paid from the 
profits of a corporation, who defends 
a suit thereon on the ground that the 
corporation had been forced: to dis- 
solve and that there were no profits, 
nevertheless cannot obtain a _ reas- 
Signment of the collateral without 
payment of the notes. Cohen v. Kel- 
ler, 244 Pa. 109, 90 A 463. 

Effect of limitations see Limita- 
tions of Actions § 21 

82. Indianapolis First Nat. Bank 
Vieeskoot,. LOn” Ind: 224.0 eee INE) Ob. 
Durant Nat. Bank v. Bennett, 133 Okl. 
$0) 2% Pari. 

83. Malone v. Wright, 90 Tex. 50, 
386 SW 420. See Winston v. Hart, 65 
Minn. 439, 68 NW 72 (holding that, 
where policies of life insurance were 
pledged on an agreement that they 
might be redeemed upon paying their 
surrender value, and subsequently, in 
consideration for an extension of the 
debt, other collaterals were pledged, 
the pledgee’s lien upon the insurance 
policies was not released by a sale 
of the second collateral for more 
than the surrender value of the pol- 
icies, 
the debt). 

Prete O’Brien v. Flanders, 

Dividends on pledged stock see Cor- 
porations § 1243. 

85. Actions for: 

Damages see infra §§ 131-152. 
Possession or proceeds of property 
see infra §§ 115-130. 
Equitable proceedings see infra §§ 


41 Ind. 


153,'154. 
86. See infra § 115. 
87. Pocock v. Novitz, 5 Sask. L. 


339, 4 DomLR 105, 21 WestLR 418. 
See Gehl v. Bachmann-Bechtel Brew- 
ing Co.’ 156 App.» Div. 51;¢ 141" NYS 
133 [app to Ct. of App. den 156 App. 
Div. 915 mem, 141 NYS 1120 mem] 
(holding that, where an assignment 
of a liquor tax certificate authorized 
the assignee to enter plaintiff's prem- 
ises and take possession in case of 
default in payments thereunder, such 


but not enough to discharge 


the pledgee’s agent to a disinterested third party,?? 
although in the absence of a demand upon the agent - 
the pledgee may be unable to recover the property 
from the agent’s depository.®4 


assignment did not authorize a forci- 
ble entry or a capture of the certif- 
icate from plaintiff’s wife). 

[a] For instance, where property 


'was pledged to secure payment by 


the pledgor to the pledgee of the lat- 
ter’s debt to a third person, for which 
the pledgor was responsible as be- 
tween him and the pledgee, and the 
pledgee was induced to surrender pos- 
session to the pledgor by the latter’s 
false representation that he had paid 
the debt to the third person, the 
pledgee on discovery of the fraud 
could lawfully retake the pledged 
property and the pledgor could not 
maintain detinue against him for the 
property so retaken. Pocock v. No- 
vitz, 5 Sask. L. 339, 4 DomLR 105; 
21 WestLR 418. 

88. See supra § 85. 

89. Thompson v. Laven, 157 Minn. 
833, 196 NW 475. 

[a] Payment of debt.—‘‘Where a 
creditor is given possession of his 
debtor’s store and stock of goods 
with authority to carry on the busi- 
ness and take the proceeds until his 
debt is paid, his right of possession 
terminates when his debt is paid.” 
Thompson v. Laven, 157 Minn. 333, 196 
NW 475. 

Right of pledgor to possession up- 
on discharge of secured debt see in- 
fra § 181. ‘ 

90. Yeatman v. New Orleans Sav. 
Inst., 95 U. S.. 764, 24 L. ed. 589. 

91. Sistare v. Olcott, 7 NYSt 470. 

92. Griggs v. Day, 21 App. Div. 442, 
47 NYS 609 [rev on other grounds 
158 N. Y. 1, 52 NE 692]. 

[a] The pledgee of stock is not 
bound to enter into a reorganization 
scheme at the direction of the pledg- 
or, nor to surrender it to the pledgor 
for that purpose. Griggs v. Day, 21 
App. Div. 442, 47 NYS 609 [rev on 
other grounds 158 N. Y. 1, 52 NE 692]. 

Pledged stock generally see Corpo- 
rations §§ 1101-1147. 

93. Stephan v. Lagerqvest, 52 Cal. 
AST OLS TL OO PY bas 

[a] Delivery to custodian bank.— 
Where, to secure defendant’s obliga- 
tions to plaintiff under a contract of 
sale, defendant delivered war savings 
certificates to plaintiff's agent, but 
the agent, to avoid liability in defend- 
ant’s suit for rescission, delivered 
the certificates to a bank, which, how- 
ever, made no superior claim there- 
to, and held them as the agent held 
them, the question of plaintiff’s right 
to recover possession of the certif- 
icates was not affected by this viola- 
tion of duty by the agént. Stephan 
Ms Lagerqvest, 52 Cal. A. 519, 199 P 
52. 

94. Stephan v. Lagerqvest, supra. 

[a] For example, under code pro- 
visions defining the rights of a 
pledgee on default of the pledgor on 
the secured obligation, where pledged 
securities were delivered to the 
pledgee’s agent as pledgeholder, and 
there: had been no demand upon, or 
refusal by, the agent to enforce the 
pledgee’s rights, the pledgee was not 
entitled to recover possession of the 
pledged securities from a bank with 
which the pledgeholder had deposited 
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[§ 88] 2. Use of Property.®® 


property.°§ 

[§ 89] 3. Income or Profits.°° 
erty. 
principal,” 


- held for the pledgor.* 


Application of fund arising from pledged property. 
The pledgor cannot compel the pledgee to apply to 


them. Stephan v. Lagerqvest, 52 Cal. 
Aa DIOS) ALO Oi 52: 

95. Duty of pledgee to enforce col- 
tateat securities see 
306. 

Rehypothecation of pledged prop- 
erty see infra §§ 161-164. 

Use of corporate stock held in 
pledge see Corporations § 1117. 


96. U. S.—Champlain Constr. Co. 
v. O’Brien, 104 Fed. 930. 
Hawaii 
Hawaii 74. 
HS Sle Tagsee soabeatorg v. Howett, 72 Ill. 
Mass.—Warfield v. Adams, 215 


Mass. 506, 102 NE 706. 

Minn.—Scott v. Reed, 83 Minn. 203, 
85 NW 1012. 

Nebr.—Butler v. Greene, 49 Nebr. 


280, 68 NW 496. 
N. Y.—Lawrence v. Maxwell, 53 N. 
18 Misc. 


Y. 19; Sheridan v. Presas, 
180, 41 NYS 451. 

N. C.—-Whitford v. Lane, 190 N. C. 
343, 130 SE 36. 

S. D.—Hawkins v. Hubbard, 2 S. D. 
631, 51 NW 774. 

Que.—Atlantic, ete., R. Co. v. De 
Galindez, 14 Que. K. B. 161. 

But see Thompson v. Patrick, 4 
Watts (Pa.) 414 (holding that the 
pledgee may use the property, with- 
out forfeiting his lien, but is liable 
‘in an action for damages for any 
injury to the property from such 
use). 

[a] Bonds pledged as collateral se- 
curity.—The pledgee of the bonds of 
a railway company, deposited with 
him as security for the payment of 
advances to the company, cannot use 
them as if he were a holder for val- 
ue, and is not a bondholder within the 
meaning of Railway Act (3 Edw. VII 
e 58) gg 111, 1165, He cannot, there- 
fore, cause them to be registered iba] 
his name, nor in that of parties to 
whom he has transferred them; nor 
cleal with them as if they were his 
property, namely, by detaching cou- 
pons therefrom, so as to change their 
appearance and reduce the extent of 
their nominal value. Atlantic, Shee 
18g, ee v. De Galindez, 14 Que. K. 


tb] “A ship is a pawn of such a 
nature as to forbid its use without 

the consent of the pawner.” Howard 
v. Hubertson, 1 Hawaii 74, 76. 

[c] Use of property by pledgee is 
at his peril—bLawrence v. Maxwell, 
Lysine ap é 

Liability to account for income or 
profits see infra § 89. 

97. Damon vy. Waldteufel, 99 Cal. 
234, 33 P 903; Durant v. Hinstein, 28 
N. Y. Super. 423, 35 HowPr 223. 

[a] Use of piano with pledgor’s 
consent. Damon y. Waldteufel, 99 
Cal. 234,33 P 903. 

98. Howard v. Hubertson, 1 Ha- 
waii 74. 

99. Respective rights of pledgor 
and pledgee to dividends on stock 
pledged see Corporations §§ 1116, 1243. 

1. U. S.— Bigham v. South Side 
Trust Co., 212 Fed. 1, 128 CCA 483. 


The pledgee is not 
entitled to use the property pledged,®® except with 
the express or implied consent of the pledgor,®’ as 
where use is essential to preservation of the pledged 


The pledgee must 
account to the pledgor for all the income, profits, and 
advantages derived by him from the pledged prop- 
Such profits or income should be applied first 
to the payment of the interest on the debt, then to the 
and any surplus remaining after all prop- 
er payments to the pledgee, including expenses,® is 


infra §§ 296- 
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Rental value. 


Waiver. 


[§§ 88-90 


payment of the debt in advance of its maturity a 
fund arising from the property pledged.® 


A pledgee is not chargeable with 


rental value for unused property.® 
Statutes providing that acceptance of the 
whole principal is a waiver of interest’? do not apply 
to a pledgor accepting in different installments the 
whole principal of the debt.® 

[§ 90] 4. Allowance for Expenses®’—a. In Care 
and Preservation of Property. The pledgee is en- 
titled to reimbursement for all expenses reasonably 
ineurred by him in keeping and caring for the prop-. 


erty pledged,!° such as reasonable expenses incurred 


Ala.—Crowson v. Cody, 209 Ala. 
674, 96 S 875; Hicks v. Dowdy, 202 
Ala. 535, 81 S See 39 [cit Cyc]; Geron 
v. Geron, 15 Ala. 558, 50 AmD 548. 


gah —Hunsaker Vv. ‘Sturgis, 29 Cal. 
87 Ga. 


Ga.—Lathrop y. Adkisson, 


389, t38 SE 577 
I : in, 206 Ill. A. 2. 
Ky.—Mims v. Mims, 3 J. J. Marsh. 


1038. 

La. ane v. Bouchereau, 16 La. 
Ann, 11 
640, 82. NW b23. 

Mont.—Leggat v. Palmer, 39 Mont. 


302, 308, 102 IDB Ware ays) [quot eye. 
Scde av. Yule, 68 N..J. L. 
465, 53 A 210. 


N. Y.—In re Gilbert, 104 N. Y. 200, 
10 NE 148. 

N. C.—Houton y. Holliday, 6 N. C. 
111, 5 AmD:. 522. 

S. C—Haselden v. Hamer, 97 S. C. 
178, 81 SE 424. 

Vt.—Gibson v. Martin, 49 Vt. 474. 

[a] Rents from mortgaged land.— 
(1) A pledgee of real estate mortgages 
put up as collateral is not entitled 
to rents and profits of the mortgaged 
land. Bigham v. South Side Trust 
Co., 212. Fed. 1,.128 CCA, 483. (2). As 
the relation between a pledgor and 
pledgee of a mortgage, under which 
the pledgee redeemed from a _ prior 
mortgage, was substantially that of 
mortgagor and mortgagee, the pledgee 
must account to the pledgor for rents 
and profits derived from his posses- 
sion under his legal title. Crowson 
v. Cody, 209 Ala. 674, 96 S 875. 


[b] Interest received on loan of 
money pledged.—Gilson v. Martin, 
49 Vt. 474. 

[ec] Interest on pledged bonds.— 


Eldred v. Colvin, 206 Ill. A. 2. 

2. Leggat v. Palmer, 39 Mont. 302, 
102° P S2ieo29 Tanot eishy garogween 
v. Woodson, Wythe a 

3. See infra §§ 90, 91. 

4. Crowson v. Cody, 209 Ala. 674, 
96 S 875; Leggat v. Palmer, 39 Mont. 
302, 102 Pp 327, 329 [quot Cyc]; Hou- 
ton v. Holliday, AWN GEO. ait: 

[a] Surplus after expenses.— 
Where the pledgee of a mortgage re- 
deemed from foreclosure of a prior 
mortgage, the legal title so acquired 
was a trust estate for which he was 
accountable to the pledgor after satis- 
faction of his own secured debt and 
the cost of the redemption. Crowson 
v. Cody, 209 Ala. 674, 96 S 875. 

5. Caldwell v. Spear, (Tex. Civ. A.) 
259 SW 1007. 

[a] Proceeds of fire insurance.— 
Sen aae v. Spear, (Tex. Civ. A.) 259 
SW 1007. 

6. Kennedy v. McCook, 23 Ga. A. 
422, 98 SE 390; Louisiana-Texas Oil, 


ete: sCon va Atlanta Oil, etce., Co., 124 
La. 385, 50 S 409. 
[a] No obligation to keep lands 


rented arises from the transfer of a 
lease contract as security where the 
pledgee merely agreed to collect the 
rents annually. Kennedy v. McCook, 
23 Ga. A. 422, 98 SE 390. 


in connection with the physical preservation and care 
of the property,'! protecting it against liens,1? or in 


[b] Well rig.—Where defendant 
first used plaintiff’s oil well rig to 
drill for the joint benefit of plain- 
tiff and defendant, and after comple- 
tion of such drilling defendant by 
the terms of the contract obtained a 
half interest in the well rig, and held 
the remaining half interest as pledgee 
to secure a debt of plaintiff due 
defendant, and after said drilling had 
been completed defendant retained 
possession of the well rig without 
further using the same, it could not 
be charged with hire as to plaintiff's 
half interest therein, because defend- 
ant had a legal right to retain pos- 
session as to plaintiff's half interest 
pending payment of the debt, and 
plaintiff's remredy was to pay the debt 
and retake possession. Louisiana- 
Texas Oil, etc., Co. v. Atlanta Oil, etc., 
Co., 124 La. 385, 50 S 409. 

7. See statutory provisions. 

8. Leggat v. Palmer, 39 Mont. 302, 
102 UP 32%: 

[a] For example, a pledgor, re- 
ceiving at different times the prin- 
cipal sum of the money pledged, does 
not thereby waive payment of inter- 
est, notwithstanding code provisions 
to the effect that accepting payment 
of the whole principal waives inter- 
est. Leggat v. Palmer, 39 Mont. 302, 
102) PS2k: 

9. Duty of pledgee to: 


Advance money for premiums on 
pledged insurance policies see in- 
fra §° 95. 


Pay installments due on pledged stock’ 
see Corporations § 1115. 
Lien for expenses see supra § 82. 
10. British Columbia Bank v. 
Frese, 116 Cal. 9, 47 P 183; Furness 
v. Union Nat. Bank, 147 Il]. 570, 35 
NE 624 [aff 46 Ill. A. 522]; Hills v. 
Smith, 28 N. H. 369; Gray v. Haasze, 
138 Wash. 604, 608, 245 P 24 [quot 
Cyc]. 
[a] Storage, cartage, brokerage 
and discounts saved by payment of 


cash.—British Columbia Bank  v. 
Prese, 116 Cals 19) 47. Pivs3t 
ll. Seaweard ov. .Ontario First 


Nat. Bank, 84 Or. 678, 165 P 232. 

[a] Repairs.—Seaweard v. Onta- 
rio First Nat. Bank, 84 Or. 678, 165 
Pras 

{b] Superintending management 
of farm.—A pledgee of a mortgage as 
collateral, which took a conveyance 
from the mortgagor, which it subse- 
quently foreclosed as a mortgage, 
was entitled to reimbursement for 
amounts paid in caring for and su- 
perintending the management of the 
farm covered by the mortgage. Sea- 
weard v. Ontario First Nat. Bank, 84 
Or. 678, 165 P1232: 

12. Fagan v. Thompson, 38 Fed. 
467; Wendell v. Highstone, 52 Mich. 
552, 18 NW 354; Gray v. Haasze, 138 
Wash. 604, 608, 245 P 24 [quot Cyc]. 

[a] The pledgee of a second mort- 
gage was entitled to reimbursement 
for payments necessarily made upon 
the first mortgage. Gray v. Haasze, 
138 Wash. 604, 245 P 24. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 90-91] 


the payment of taxes,!* assessments,!* and insurance 
But there can be no recovery on this 
theory for expenses not reasonably incurred in the 
care and preservation of the pledged property.!°® 
Under express agreement. Where the parties have 
agreed that the pledgee shall pay specified expenses, 
the pledgee is not entitled to reimbursement for the 


premiums.?® 


same.17 


[§ 91] b. In Subjecting Property to Purposes of 
Pledge. The pledgee is entitled to reimbursement for 


13. Seaweard v. Ontario First Nat. 
Bank, 84 Or. 678, 165 P 232; Gray v. 
Haasze, 138 Wash. 604, 608, 245 P 24 
[quot Cye]. 

14. Mabb v. Stewart, 147 Cal. 413, 
81 P1078; McCalla v. Clark; 55 Ga. 
53; Wells v. Walker, 9 N. M. 456, 54 
P $15; Gray vi. Haasze, 138 Washi 
604, 608, 245 P 24 [quot Cyc]. 

[a] Stock assessments.—(1) As- 
sessments rightfully paid by a cred- 
itor to prevent a forfeiture of stock 
pledged to him as collateral security 
are charged upon it in the nature of 
expenses, and must be refunded by 
the debtor as a condition precedent to 
reclaiming the pledge. McCalla v. 
Clark, 55 Ga. 53. (2) Duty of pledgee 
to pay assessments see Corporations 


§° 1115. 
15. British Columbia Bank v. 
Frese, 116 Cal. 9, 47 P 783. See St. 


Charles v. Duclos, 49 Que. Super. 188 
(holding that a creditor, who holds 
an insurance policy as security for 
a debt, is entitled to immediate re- 
imbursement by the debtor for the 
premiums which he paid on the pol- 
icy because of the latter’s default, 
without being obliged to wait until 
the maturity of the main debt). 

16. \/Wolft\ vi American: Trust, ¢éte., 
Bank, 214 Fed. 761, 132 CCA 410; State 
nae Bank Vv. Cooper, (iowa) 101 NW 
45 

[a] Defending suit not affecting 
pledge.—Where complainant pledged 
certain securities to a broker who re- 
pledged them to a bank and then be- 
came bankrupt, the bank was not en- 
titled to charge complainant with 
the cost of defending a suit brought 
against it by the bankrupt’s trustee 
to recover preferences, as a part of 
the amount complainant was required 
to pay the bank to redeem the secu- 
rities, the rule that the pledgee may 
recover for expenses in the care and 
preservation of property being in- 
applicable, because the pledged se- 
curities were safe in the pledgee’s 
vaults and the trustee in bankruptcy 
was not asserting any right thereto 
adverse with respect to the pledge 
from complainant to the _ broker. 
_Wolf v. American Trust, etc., Bank, 

214.Hed. 761, 132. CCA 410. 

17. Meyer v. Carmer, 150 App. 
Diy. 921, 185 NYS 64. 

[a] Insurance premiums.—Meyer 
v. Carmer, 150 App. Div. 921, 135 
NYS 

18. U:.S.—New York, Cent:,..etc., 
R. Co. v. Holly Springs Bank, 236 Fed. 
562, 572 .[quot -Cyel}. 

La.—Union Nat. Bank v. Forsyth, 
50 La. Ann. 770, 23 S 917; Taylor v. 
Whittemore, 2 Rob. 88; Saul v. His 
Creditors, 5 Mart. N. Si 569, 16 AmD 
212 


Me.—Starrett v. Barber, 20 Me. 457. 
Mo.—People’s State Sav. Bank v. 
Missouri, ete:, R. €o., (A.) 193 SW 
937, 939 [cit Cyc]; Peoples State Sav. 
Bank v. Missouri, etc., -_ Co., 192 
Mo. A. 614, 178 SW 292, 293 [cit Cyc]. 
Okl.—Picher Bank v. Harris, 100 
Okl. 256, 229 P 137, 40 ALR 254. 
Tex.—Ely-Walker Dry Goods Co. v. 
Colbert, 58 Tex. Civ. A. 561, 124 SW 
705. 
A oe I pele vy. State Bank, 45 Vt. 
[a] Preserving collateral note.— 
The fact that the pledgee of a note 
and mortgage on property in a sis- 
ter state agreed to keep the collateral 
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penses.?° 
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reasonable expenses necessarily incurred in subject- 
ing the pledged property to the purposes of the 
pledge,1® such as expenses incurred in collecting 
pledged choses in action.?® 
be allowed for unnecessary and unauthorized ex- 


No reimbursement will 


Reasonable attorney’s fees necessarily incurred in 


preserving or collecting collateral may be allowed the 


pledgee.*t 


note and mortgage at his place of 
business in another state did not 
prevent him from taking, under prop- 
er circumstances, steps looking to 
the preservation and collection of the 
collateral note, and as a collection by 
attorneys in the sister state could 
not be made unless they had in their 
possession the collateral note and 
mortgage, the payee might, under 
proper circumstances, incur expenses 
in preserving the collateral note and 
mortgage and charge the same against 
his ‘debtor. Ely-Walker Dry Goods 
Co." v. .Colbért,.' 58 Tex, Civ: A. 561, 
124 SW 705. 

{b] For example (1) a creditor, in 
the absence of fraud, is entitled to 
allowance of necessary expenses and 
reasonable costs and attorney’s fee 
in reducing evidence of indebtedness 
pledged to him by his debtor to the 
purposes of the pledge, and an as- 
signment of pledged collateral to the 
pledgee is no consideration for a cred- 
itor’s assumption of the burden and 
costs of liquidation of collateral 
which in the first instance was the 
expense of the debtor. Picher Bank 
v. Harris, 100 Okl. 256, 229 P 137,40 
ALR 254. (2) When property, held 
as collateral security, is taken into 
the possession of the creditor in such 
an unfinished state that a court of 
chancery would order it finished by 
a receiver, and the creditor does in 
that respect what chancery would 
have ordered, he is entitled to allow- 
ance for expenses reasonably  in- 
curred in finishing such property and 
rendering it available for sale. Row- 
an v. State Bank, 45 Vt. 160. 
en U. S.—Hurst v. Coley, 22 Fed. 

La.—Clamagaran v. Sacerdotte, 8 
Mart: ¢N: oS! 5333) Chew ivi “Chinn; «7 
iWMarti IN. Stud32. 

Mo.—Swofford Bros. Dry Goods Co. 
le aris thea 151 Mo. A. 8385, 1832 SW 


N. Y.—Griggs v. Howe, 2 Abb. Dec. 
291, 3 Keyes 166, 2 Keyes 574, 31 
HowPr 639 note [aff 31 Barb. 100]; 
Staten Island Bank v. Silvie, 89 App. 
Div. 465, 85 NYS 760. 

N. C.—Hickson Lumber Co. v. Pol- 
lock, 139 N. ©. 174; 51 SE 855. 

Pa.—Blake v. Paul, 29 LegInt 366. 

Tenn.—Hanover Nat. Bank v. 
Brown, (Ch. A.) 53 SW 206. 

Tex.—Ely-Walker Dry Goods Co. v. 
Colbert, 58 Tex. Civ. A. 561, 124 SW 
705 


[a] For example, the pledgee of a 
note and mortgage of a third person 
may incur reasonable expenses for 
the protection and collection of the 
note, provided an ordinarily prudent 
person would have done so under the 
circumstances, unless the agreement 
with the pledgor denied him the au- 
thority to do anything with reference 
thereto. Ely-Walker Dry Goods Co. 
v. Colbert, 58 Tex. Civ. A. 561, 124 SW 
705. 


[b] Expenses on foreclosure.—A 
holder of a note and deed of trust se- 
curing it as collateral for a debt not 
paid at maturity may foreclose the 
deed of trust when due, and by doing 
so he does not become a trustee ex 
maleficio for the debtor, and equity 
will allow the trustee compensation 
for his advancements, disbursements, 
and for the reasonable value of his 
services. Swofford Bros. Dry Goods 
Co. v. Randolph, 151 Mo. A. 3885, 132 


But reimbursement for attorney’s fees 
will be denied where it was not reasonably necessary 


SW 255. 

[c] Where collaterals are deliv- 
ered for collection by the creditor to 
the debtor’s agent, with the debtor’s 
consent, and the creditor is compelled 
to bring suit against such agent for 
the recovery of the collaterals or their 
proceeds, the creditor is entitled to 
allowance for the expenses of such 
suit, although it is otherwise if the 
collaterals were delivered to the agent 
as his agent, or if the suit was un- 


eet os Hurst v. Coley, 22 Fed. 
183. 
20. Union Nat. Bank v. Forsyth, 50 


La. Ann. 770, 23 S 917; Johnson v. 


Sterling, 3 Mart. N. S. (la.) 483; 
Austin v. Hayden, 171 Mich. 38, 137 
NW 317, AnnCas1915B 894; Willard 


v. White, 56 Hun 581, 10 NYS 170; 
Ely-Walker Dry Goods Co. v. Colbert, 
58 Tex. Civs Ada 561,7124. SiWe 705: 

[a] Accountant’s fees for making 
an examination of the pledgor’s finan- 
cial condition are not allowed as 
against creditors. Austin v. Hayden, 
171 Mich. 38,°-137 NW 317, AnnCas 
1915B 894. 

[b] Fee for pledgee’s trouble.—An 
agreement that the expenses of the 
collection of debts pledged as col- 
lateral security shall be borne by the 
pledgor will not authorize the pledgee 
to charge a fee for his own trouble. 
Johnson v. Sterling, 3 Mart. N. S. 
(La.) 483. 

[ec] Commissions under agree- 
ment.—Upon an agreement by a bor- 
rowing bank, if the loan was not paid 
at maturity, to pay commissions on 
the collection of the collateral, com- 
missions are not allowable on collec- 
tions of collateral, made after the 
suspension of the bank, but before 
the date of maturity of the loan. 
Union Nat. Bank v. Forsyth, 50 La. 
ANNA 23 tS oie 

21. U. S—New York Cent., etce., 
R. Co. v. Holly Springs Bank, 236 Fed. 
562, 572 [quot Cyc]; Gregory v. Pike, 
67 Fed. 837, 15 CCA 33 [app dism 160 
UP Si 6435 16 SCt 431, 40 L. ed. 566, 
163 U. S. 688 mem, 16 SCt 1202 mem, 
41 L. ed. 311 mem]. 

Ga.—Planters Rice Mill Co. v. Mer- 
eee Nat. Bank, 78 Ga. 574, 3 SE 

Mo.—People’s State Sav. Bank v. 
Missouri, etc., R. Co., 192 Mo. A. 614, 
178 SW 292. 

N. Y.—Griggs v. Howe, 2 Abb. Dec, 
291, 2 Keyes 574, 3 Keyes 166, 31 How 
Pr 639 note [aff 31 Barb. 100]. 


Pa.—Ballingall v. Hunsberger, 16 
Pa. Supers) 117. 
Tenn.—Hanover Nat. Bank vy. 


Brown, (Ch. A.) 53 SW 206. 

[a] Prosecution of suit.—Where a 
pledgee of a ‘note given to him as 
security is compelled to employ an 
attorney to bring suit thereon and to 
collect the judgment, before crediting 
the pledgor it is proper to deduct from 
the amount realized from the judg- 
ment a reasonable compensation for 
the attorney, not entirely to be gov- 
erned by the fee bill, but a sum prop- 
er as between attorney and client. 
Griggs v. Howe, 2 Abb. Dec. (N. Y.) 
291, 2 Keyes 574, 3 Keyes 166, 31 How 
Pr 639 note [aff 31 Barb. 1001. 

[b] Defense.—A pledgee is enti- 
tled to reimbursement for attorney’s 
fees expended in defense of an ac- 
tion which, if successful, would have 
deprived the pledgee of the securities 
held by it as collateral for the 
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to incur them for the purposes of the pledge,?? or 
they are unreasonable in amount or character.?* 

[§ 92] 5. Care of Property?*—a. By Pledgor. 
Where the pledgee permits the pledgor to have free 
access to the goods, it is equally the duty of the 
pledgor to care for them, and he cannot hold the 
pledgee responsible for any loss that could have been 
prevented by due care on the part of himself.2° In 
such a case an unexplained loss of the goods does not 
raise any presumption of negligence on the part of 


the pledgee.?°® 


[§ 93] b. By Pledgee?7—(1) In General. 
the pledge is a bailment for mutual benefit,?* the 
pledgee is under a duty to exercise ordinary or rea- 
sonable care in the preservation of the property 
pledged ;?° the exercise of such care is sufficient,*° and 
the pledgee need not exercise every possible precau- 
tion to prevent loss.?1 Ordinary care has been defined 


pledge. People’s State Sav. Bank v. 
Missouri, etc., R. Co., 192 Mo. A. 614, 
178 SW 292 


22. McCormick v. Lundburg, 74 
Iowa 558, 38 NW 409; New Orleans 
Union Nat. Bank v. Forsyth, 50 La. 
Ann. 770, 23 S 917; Work v. Tibbits, 
87 Hun 352, 34 NYS 308, 2 NYAnnCas 
107; Willard v. White, 56 Hun 581, 
10 NYS 170. 

[a] For example, where an attor- 
ney’s fee was incurred by the pledgee 
in asserting his title as against a 
third party to proceeds of a note 
voluntarily paid by the pledgor, no 
allowance for attorney’s fees could 
be made. MeCormick v. Lundburg, 
74 Iowa 558, 38 NW 409. 

[b] Not necessary for protection 
of pledgor’s title.—Attorney’s fees in- 
curred by the pledgee in asserting his 
right against the real owner to prop- 
erty left by him in the possession and 
apparent ownership of the pledgor 
are not properly chargeable against 
the pledgor, because not incurred in 
protecting the pledgor’s title. Work 


v. Tibbits, 87 Hun 352, 34 NYS 308, 
2 NYAnnCas 107. 
23. Austin v. Hayden, 171 Mich. 


38, 1837 NW 317, AnnCasi1915B 894; 
Cressman v. Whitall, 16 Nebr. 592, 21 
NW 458; Ely-Walker Dry Goods Co. 
v. Colbert, 58 Tex. Civ. A. 561, 124 SW 
705. 

{a] Contingent fee.—The pledgor 
cannot be charged with more than the 
usual and reasonable attorney’s fees, 
and where the pledgee, without con- 
sulting the pledgor, made a contract 
for the payment of a fee, contingent 
upon success, double the regular fee, 
the excess thereof must be borne by 
the pledgee. Cressman y. Whitall, 16 
Nebr. 592, 21 NW 458. 

[b] Unauthorized charge.—The at- 
torney employed by the pledgee of a 
note to preserve and collect it is the 
attorney of the latter, and he may 
not make an unauthorized charge and 
hold the pledgor responsible therefor. 
Ely-Walker Dry Goods Co. v. Colbert, 
58 Tex. Civ. A. 561, 124 SW 705. 

24, Care of pledged corporate stock 
.see Corporations § 1115. 

Liability of pawnbroker for loss of 
goods see Pawnbrokers §§ 27, 28. 

Sufficiency of diligence in collec- 
tion of chose in action pledged see 
infra §§ 300, 301 

25. Willets v. Hatch, 132 N. Y. 41, 
30 NE 251, 17 LRA 193 [aff 16 Daly 
328, 11 NYS aie 

26. Lemnos Broad Silk Works, Ine. 
a Spiegelberg, 127 Misc. 855, 217 NYS 


27. Care and negligence of bailees 
generally see Bailments §§ 57-66, 114, 
115. 

a See supra §§ 1, 13. 

U. S.— Preston v. Prather, 137 
ul y 604, 11 SCt 162, 34 L. ed. 788; 
State Nat. Bank v. Eureka Springs 
Syndicate Co., 178 Fed. 359. 
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as that degree of care which prudent business men 
exercise in “regard to their own property of a similar 
kind under similar circumstances,®? and varies in ac- 
cordance with the conditions affecting its exercise.?? 
“Some authorities have stated that the pledgee is 
charged with the duty of an agent** or trustee.°® 

Employment of agents or attorneys. 
must use reasonable skill and diligence in the employ- 
ment of agents and attorneys.?® 

Insurance. In the absence of an agreement to that 


The pledgee 


effect, the Dicgeee is not obligated to insure the 


Since 


Ala.—Petty v. Overall, 42 Ala. 145, 
94 AmD 634. 
it Gamera vk Losky v. Dawidson, 6 Cal. 

Os 

Ga.—Norris v. Manget-Brannon Co., 
18 Ga. A. 639, 90 SE 79. 

Ill.— Union Nat. Bank v. Post, 64 
Ill. A. 404. 

Ind. T.—Mansur-Tebbetts Impl. Co. 
v. Carey, 1 Ind. T. 572, 45 SW 120. 

Ky.—Cornell Mfg. Co. v. Louisville 
Steam, etc., Power ieee 44 SW 637, 
20 Dev 86. 

La,—O’Kelly  v. onee oon, 49 La. 
Ann, 1230, 22 S 783; Crocker v. Mon- 
rose, 18 wat 553, 36 AmD 660. 

Me.—Winthrop Sav. Bank v. Jack- 
son, 67 Me. 570, 24 AmR 56; Jenkins 
v. Bowdoinham Nat. Village Bank, 58 
Me. 275: ; 

Md.—Baltimore Third Nat. Bank v. 
Boyd, 44 Md. 47, 22 AmR 35. 

Mass.—Moore, etc., Co. v. Manufac- 
turers’ Nat. Bank, 261 Mass. 828, 158 
NE 755. 

Minn.—Minneapolis, ete. El. Co. 
v. Betcher, 42 Minn. 210, 44 NW 5; 
Cooper v. Simpson, 41 Minn. 46, 42 
NW 601, 16 AmSR 667, 4 LRA 194. 

Mo.—Troll v. Daugherty, etc., Real 
ae Coin. 18:6 SMO GAs e196 i SSW 


N. M.—Navajo Live Stock, etc., Co. 
v. Gallup State Bank, 26 N. M. 153, 
189 P 1108. 

N. Y.—Toplitz v. Bauer, 161 N. Y. 
325, 55 NE 1059; Willets v. Hatch, 132 
Ns Gave 41, 28 AbbNCas 225, 30 NE 
PRS aye LRA L935 Ouderkirk’ v. Troy 
Cent. Nat. Bank, 10:9" INR Yes 2638923 
NE 875; Cutting v. Marlor, 78 N. Y. 
454; Hazard v. Wells, 2 AbbNCas 444; 
Fleming v. Northampton Nat. -Bank, 
62 HowPr 177. 

Or.—Patton vy. Washington, 54 Or. 
4795, L037 60: 

Pa.—Hrie Bank v. Smith, 3 Brewst. 
9, 8 Phila. 68. 

S. C.—Scott v. Crews, 2 S. C. 522. 

Wash.—Anderson v. Carothers, 18 
Wash. 520, 52 P 229. 

“The pawnee is bound for ordinary 
care and diligence.” Norris v. Man- 
get-Brannon Co., 18 Ga. A. 639, 90 
SE 79. 

[a] Exhibiting to customers.—A 
pledgee was bound to exercise rea- 
sonable care of leather in its keep- 
ing, and particularly while exhibit- 
ing it to prospective customers. 
Moore, etc., Co. v. Manufacturers’ Nat. 
Bank, 261 Mass. 328, 158 NH 755. 

30. McManus v. Johann, 23 Pa. 
Dist. 322; National Bank of Com- 
merce v. Pettibone, 125 Wash. 607, 
217 P 505 (handling canned salmon 
as collateral). 

SLi (Scott. yo (Crews: 2S) G@. b22 
(holding that pledgee bankers are not 
bound to “avail themselves of all the 
means for securing their deposits 
that art and mechanical skill could 
afford’). See also Willets v. Hatch, 
132 N. Y. 41, 28 AbbNCas 225, 30 NE 


pledged property.°7 
to keep pledged property insured he is liable for loss 
occurring while it is uninsured,?8 the measure of 
damages in event of total loss being the insurable 
value of the property.®® 

[§ 94] (2) Liability for Loss. 
or depreciation of the property through the negli- 


Where the pledgee has agreed 


Loss, destruction, 


251, 17 LRA 193 (holding that, where 
a debtor indorses and delivers to the 
creditor a warehouse receipt as se- 
curity for a call loan, it cannot be 
assumed that the pledgee was re- 
quired to cause the property to be 
handed over and inspected, or that 
any such undertaking on the part of 
the pledgee was within the contempla- 
tion of the parties, and that where in 
such case the pledgee is informed by 
the pledgor that the goods are dete- 
riorating, the pledgee is not required 
to permit the pledgor to take them 
to the pledgor’s own storehouse). 

32. Erie Bank v. Smith, 3 Brewst. 
(Pa.) 9, 8 Phila. 68; Rezash v. Two 
Rivers Bank, (Wis.) 227 NW 4. 

Ordinary care: 

Defined as applied to bailments gen- 

erally see Bailments § 58. 

In law of negligence generally see 

Negligence § 52. 

33. Willets v. Hatch, 132 N. Y. 41, 
28 AbbNCas 225, 30 NE PS pee Ye LRA 
198; Erie Bank v. Smith, 3 Brewst. 
(Pa.) 9, 8 Phila. 68. 

34. Dibert v. D’Arcy, 248 Mo. 617, 
154 Sw 1116. 

35. Henning v. Akin, (Cal. A.) 266 
P 981, 984; Hnglish v. Culley, 85 Cal. 
A. 291, 259 P 355. 

“The responsibility of the pledgee 
is that of the trustee. He will be 


held strictly to account for his con- 


duct in relation to the trust proper- 
ty.” Henning vy. Akin, supra. 

36. Chaffe v. Purdy, 43 La. Ann. 
389, 8 S 923; Commercial Bank v. 
Martin, 1 La. Ann. 344, 45 AmD 87; 
Plymouth County Bank v. Gilman, 9 
S. D. 278, 68 NW 735, 62 AmSR 868. 

37. Norris v. Manget- Brannon Co., 
18 Ga. A. 639, 90 SE (9 

“Where warehouse receipts for cot- 
ton are delivered in pledge or pawn 
to secure the payment of an existing 
indebtedness, in the absence of a spe- 
cial agreement to that effect, the exer- 
cise of the ordinary care on the part 
of the pawnee devolving upon him by 
law does not require that he shall 
keep the property insured against 
loss by fire.’ Norris v. Manget- 
Brannon Co., supra. 

38. Matthews v. McGuffin, 180 Mo. 
A. 65, 165 SW 874. 

{a] Fire insurance policy.—Pledg- 
or who agréed to procure insurer’s 
consent to assignment of insurance 
policy delivered as additional col- 
lateral security in connection with a 
deed of trust, but who failed to do so 
thereby rendering the policy ineffec- 
tive, was liable for its amount, where 
the building burned. Matthews v. 
McGuffin, 180 Mo. A. 65, 165 SW 874. 

39. People’s Bank v. Mendenhall, 
154 Ark.-282, 248 SW 805. 

[a] Destruction by fire without 
coverage by fire insurance.—People’s 
Bank v. Mendenhall, 154 Ark. 282, 
243 SW 805. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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'§§ 94-96] 


gence of the pledgee imposes on him liability there- 
Such lability continues for 
losses occurring after maturity of the debt,*! and 
even after its discharge, so long as the property re- 
mains in the possession of the pledgee.*? 
 pledgee is not liable for damage arising without legal 
fault on his part,*® as where he makes an honest er- 
ror in judgment,** or where the loss is caused by 
This rule, however, may be 
varied by express agreement of the parties.4® It has 
been held that a contract expressly excluding the 
pledgee’s liability for loss from specified causes 
should be construed as imposing liability for loss 


for to the pledgor.*°® 


overpowering force.*® 


from unspecified causes.4* 


40. Cal.—Fay Fruit Co. v. Ryan, 
68 Cal.’ A. 304, 229 P 62. 

Iowa.—Robinson v. Hurley, 11 Iowa 
410, 79 AmD 497. 

etc., Co. v. Manu- 
facturer’s Nat. Bank, 261 Mass. 328, 
158 NE 755. 

Mo.—-Matthews v. McGuffin, 180 
Mo. at 65, 165 SW 874. 

N. Y.—Ouderkirk v. Troy Cent. Nat. 
Bank, 119 N. Y. 263, 23 NE 875. 

Or.—Patton v. Washington, 54 Or. 
479,103. P* 60. 

Pa.—Erie Bank v. Smith, 3 Brewst. 
9, 8 Phila. 68. 

Vt.—Wells v. Wells, 53 Vt. 1. 

Que.—Labonte v. Hochelaga Bank, 
59 Que. Super. 568, 67 DomLR 192. 

[a] Theft due to negligence of 
pledgee.—Where a pledgee of a fruit 
erop with authority to sell permitted 
buyers to gather the fruit, it is lia- 
ble to account for fruit stolen by 
them after receipt of, and payment 
for, fruit delivered by the pledgee, 
but stolen on the same occasion be- 
eause of its negligence in failing to 
watch the pickers. Fay Fruit Co. v. 
Ryan, 68 Cal. A. 304, 229 P 62. 

[b] Reasonable care not shown.— 
(1) Want of reasonable care on the 
part of the pledgee bank is proved in 
the case of loss of a special deposit 
by evidence that the cashier was re- 
moved a short time after the deposit, 
as an alleged defaulter, and that 
such deposits were usually kept in a 
vault, but were not entered upon the 
books of the bank, and no subsequent 
examination, inspection, or report in 
relation thereto was ever made or 
provided for. Ouderkirk v. Troy Cent. 
Nat. Bank, 119 N. Y. 263, 23 NE 875. 
(2) Deterioration of leather through 


careless handling while exhibiting 
same to PEsReStie customers. 
Moore, etc., v. Manufacturer’s 


Nat. Bank, 261 Wee. 328, 158 NE 755. 
(3) Loss of stick pin. Patton v. 
Washington, 54 Or. 479, 103 P 60. 

Discharge of surety see Principal 
and Surety [32 Cyc 149 et seq]. 

41. Butler v. Greene, 49 Nebr. 280, 
68 NW_ 496. 

42. Baltimore Third Nat. Bank v. 
Boyd, 44 Md. 47, 22 AmR 35; Ouder- 
kirk v. Troy Cent. Nat. Bank, 119 N. 


Y. 263, 23 NE 875. 
43. ‘U. S.—Fleming v. Northamp- 
ton Nat. Bank, 9 F. Cas. No. 4,862a, 


62 HowPr (N. Y.) a Wer 

Cal.—Damon v. Waldteufel, 99 Cal. 
234, 338 P.903; Fay. Fruit Co. v. Ryan, 
GsuCal A. 1304, 2297 P62. 

Iowa.—Loomis v. Reimers, 119 Iowa 
169, 93 NW 95. 

N. Y.—Notasulga First Bank v. 
Jones, 156 App. Div. 277, 141 NYS 
304. 

Pa.—Reading First Nat. Bank v. 
Ferguson, 224 Pa. 397, 73 A 551. 

S. D.—Nissen v. Ewers, 48 S. D. 
42, 201 NW 713. 

[al Loss by theft.—Pledgee is not 
liable for loss of property by theft 
in absence of negligence. Fay Fruit 
Covrve Ryan, 68> Cal. “As 304° 2991p 
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[b] Fault of third party.— Where 
defendant as the payee of a note and 
pledgee of a note of the same amount 
as collateral indorsed the note and 
transferred ‘the collateral to plain- 
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But the | the absence of 
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Limitations on the liability imposed on the pledgee 
by law must be plainly expressed,** and cannot go 
so far as to authorize fraud.*? 

[§ 95] (8) Pledges of Life Insurance Policies. In 


an agreement to such effect, the 


pledgee is not obligated to pay premiums on a life 
insurance policy pledged to him.®° 
to pay premiums and then negligently fails to pay 
them, he is liable for resultant loss.°+ 
is not authorized to surrender the policy without the 
pledgor’s consent.*? 

[§ 96] (4) Evidence. 
ease of loss or injury to the pledged property, the 


But if he agrees 


The pledgee 


As a general rule, in the 


burden is on the pledgee to show the exercise of due 


tiff, who intrusted the collateral to 
the original pledgor, who collected 
it and. appropriated the proceeds, 
plaintiff cannot recover on the in- 
dorsement, defendant not being re- 
sponsible for loss of the collateral. 
musegn v. Ewers, 48 S. D. 42, 201 NW 
tt 2 

[c] Advice of counsel.—Where a 
pledgee of bank stock honestly and 
in good faith consulted an attorney, 
in reference to a defense in a replevin 
action, and did not defend because 
he was advised that he could not do 
so successfully, he did what an or- 
dinarily prudent man would do un- 
der the circumstances, and was not 
liable for the loss thereof, even though 
the replevin action was barred by 
limitations. Loomis v. Reimers, 119 
Iowa 169, 93 NW 95. 

[d] Use of piano.—There is no 
breach of the pledgee’s duty where 
a piano is stored with third persons, 
who with the pledgor’s consent are 
permitted to use it as compensation 
for the storage. Damon vy. Wald- 
teufel, 99 Cal. 234, 33 P. 903. 

[e] Reasonable care shown.—(1) 
Storage of pledged goods with rep- 
utable warehousemen and periodical 
inspection by pledgee’s agent show 
sufficient care. Van Nostrand v. New 
York Guaranty, etc., Co., 39 N. Y. Su- 
per. 73. (2) Where, in a suit against 
the pledgee bank, the only evidence 
tending to establish negligence was 
that the watchman went away at 4 
A. M., three hours before daylight, 
and the robbery was committed after 
he left, a verdict for defendant should 
be directed. Fleming v. Northampton 
Nat. Bank, 9 F. Cas. No. 4,862a. 

44. Notasulga First Bank v. Jones, 
156 App. Div. 277, 141 NYS 304; Read- 
ing First Nat. Bank vy. Ferguson, 224 
Parsons wAwooke 

[a] Change in business policy.— 
Where a national bank owned the 
majority of the stock of a corpora- 
tion, and accepted as collateral for 
a note stock of the same company, and 
the entire value of the stock was de- 
stroyed by a change in the business 
made by the directors prior to the 
pledge as collateral, the bank could 
enforce its debts, although it could 
have prevented the change in the 
business, as there was no design to 
destroy the value of the collateral, 
and in any event it was not liable 
for an honest mistake in judgment. 
Reading First Nat. Bank v. Ferguson, 
WAT PAL SO ly LOU OL. 

[b] Mistake in connection with 
corporate reorganization.—A pledgee 
is not liable for loss of value through 
his refusal to accept a change of 
form of security in connection with 
exchange of pledged bonds for notes 
on a corporate reorganization, his re- 
fusal proceeding on an honest exer- 
cise of judgment. Notasulga First 
Bank v. Jones, 156 App. Div. 277, 
141 NYS 304. 

45. McLemore v. Louisiana State 
Bank, 91 U. S. 27, 28 L. ed. 196. 

[a] Act of war—McLemore vy. 
Louisiana State Bank, 91 U. S. 27, 
23 L. ed. 196 

46. Drake v. White, 117 Mass. 10. 

[a] Agreement construed as im- 
posing absolute liability.—Where the 


receipt delivered by the ptedgee, aft- 
er describing the property, continued 
“which we promise to deliver the same 
to said Drake [the pledgor], or its 
equivalent in money” on payment of 
the debt, the pledgee was held abso- 
lutely liable for loss of the property 
in his possession, even though with- 
out fault on his part. Drake v. White, 
117 Mass. s 

[b] Agreement construed as not 
enlarging ordinary liability.—A re- 
ceipt given by a bank stating that 
the property pledged was ‘‘to be re- 
turned to him on the payment of his 
note . . . in four months” was held 
not to enlarge the common-law duty 
of the bank to exercise ordinary care. 
Jenkins v. Bowdoinham Nat. Village 
Bank, 58 Me. 275. 

47. Savin v. Butler, 111 Oh. St. 
695, 146 NE 673. 

“Where a pledgee accepts personal 
property as security for a loan and 
enters into a written contract with 
the pledgor, one clause of the con- 
tract stating that the pledgee is ‘not 
to be held accountable for fire or 
burglary,’ and the property has be- 
come lost to him and to the pledgor 
by reason of a transaction which is 
neither a fire nor a burglary, the 
pledgee must respond to the pledgor 
for the value of the property.” Savin 
v. Butler, supra (loss from robbery). 

48. Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 

49. Dibert v. D’Arcy, supra. 

50. Killoran v. Sweet, 72 Hun 194, 
25 NYS 295 [aff 144 N. Y. 703 mem, 39 
NE 857 mem]; Van Duersen v. Scan- 
lan, 8 Oh. Dec. (Reprint) 362, 7 CincL 
Bul 188. 

[a] For example, the pledgee, in 
the absence of special contract, is not 
bound to pay the premiums on a life 
insurance policy assigned to him, 
even though he is paid by a third 
person a sum sufficient for that pur- 
pose. Killoran v. Sweet, 72 Hun 194, 
25 NYS 295 [aff 144 N. Y. 703 mem, 39 
NE 857 mem]. 

[b] The payment of one premium 
by the pledgee does not create an im- 
plied obligation to continue payment 
of premiums. Van Duersen y. Scan- 
lan, 8 Oh. Dec. (Reprint) 362, 7 CincL 
Bul 188. 

51. Labonte v. Hochelaga Bank, 59 
Que. Super. 568, 67 DomLR 192. , 

52. Toplitz v. Bauer, 34 App. Div. 
526, 55 NYS 29 [aff 161 N. Y. 325, 55 
NE 1059]; Manton v. Robinson, (R. 
I.) 37 A 8. 

{a] Surrender to insurance com- 
pany.—Where at the time of the 
pledge of an insurance policy the 
pledgor was suffering from an incur- 
able disease from which he died with- 
in six months thereafter, and the 
pledgee, with knowledge of the facts, 
surrendered the policy to the com- 
pany, he was held liable for the 
amount the beneficiary would have 
obtained on the death of insured. 
Toplitz v. Bauer, 34 App. Div. 526, 55 


eT 29 [aff 161 N: Y. 325, 55 NE 
[b] Prior assignee.—The pledgee 


is not justified in surrendering the 
policy to the holder of a prior assign- 
ment, upon request of the latter. 
Manton v. Robinson, (R. I.) 37 A 8. 
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care on his part.°? This rule does not apply, how- 
ever, in a case where he has not been given exclu- 
Sive possession of the pledged proper ty.>4 Evidence 
is admissible as to the nature of the property and all 
the circumstances connected with its keeping by the 
pledgee.®°® While evidence that the pledgee failed 
to use the same care for the pledged proprty as for 
his own is strongly persuasive of negligence,®® evi- 
dence of the employment of such care, although en- 
titled to consideration,®? does not create a prima 
facie case of the exercise of ordinary care, where 
there is direct evidence of the manner in which the 
pledge was kept.°® The usual rules as to weight and 
sufficiency of evidence®® apply with respect to issues 
involving the duty and care of the pledgee as to 
pledged property.®° 

[§ 97] (5) Questions for Jury. On conflicting 
evidence, the question whether the pledgee has exer- 
cised due diligence and care in keeping the pledged 
property is for the jury to determine.®+ 

[§ 98] 6. Sale of Property before Maturity of 
Debt®2—-a. Right To Sell. In the absence of an 
agreement to such effect, the pledgee has no right to 
sell the pledged property before maturity of the 
debt.°? Such a right may, however, be conferred by 
the contract of pledge,®* although provisions there- 
for are to be strictly construed,®® and a sale is not 
authorized except upon happening of the conditions 

53. Lemnos Broad Silk Works, Inc. 
Vv. Spiegelberg, 127 Misc. 855, 217 


NYS 15:95: 
Burden of proof as to negligence of 


165 Cal. 
Ope 
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tical Psychology Soc. 
7131, 1345 Boi324, 
other v. Saul, 


[§§ 96-99 


specified.** In the absence of the happening of 
the specified contingencies, the consent of the pledgor 
will not authorize a sale, by a pledgee with notice, as 
against the rights of an execution purchaser, of the 
rights of the pledgor i in the pledged property.®* 
‘Commercial paper.*8 In the absence of special au- 
thority or agreement permitting him to do so, a 
pledgee has no right to sell commercial paper held as 


pledge, either at public or private sale,°® and an un- , 


authorized sale by him constitutes a conversion of the 
instrument. The power to sell may, however, be giv- 
en the pledgee by express agreement,‘ although even 
in such case notice of the time and place of sale must 
be given the pledgor.71 A statutory provision that the 
pledgee has no right to sell pledged notes or do other- 
wise than collect them at maturity and apply the 
proceeds upon the secured debt‘? is designed for the 
benefit of the pledgor,** who may waive it.7* The 
maker of a pledged note cannot, in the absence of 
prejudice, take advantage of a statute rendering an 
unauthorized sale thereof a conversion as respects 
the pledgor.*® 

Waiver. A contract provision giving the pledgee 
the right to sell before default is waived by a subse- 
quent agreement extending the date of payment and 
silent as to sale before default.*® 

[§ 99] b. Duty To Sell. In the absence of a spe- 
cial agreement,** a pledgee is not required,‘® nor can 
len 238. 

Mo.—State v. Castleton, 255 Mo. 


2012 212. G4 Swi 492 Lauote Cyen. 
Richardson v. Ashby, 132 Mo. 238, 33 


Bldg. Assoc., 
11 La. Ann. 


paree generally see Bailments §§ 158— 


Evidence as to care in action: 
For failure to enforce pledged col- 
lateral see infra § 305. 
Poeeeun of property see infra § 


ae. recover on secured debt see infra 
2 

54. Lemnos Broad Silk Works, Inc. 

eae Spiegelberg, 127 Misc. 855, 217 NYS 


55. Scott v. Crews, 2 S. C. 522. 

56. Ouderkirk v. Troy Cent. Nat. 
Bank, 119 N. Y. 263, 23 NE 875 (hold- 
ing that evidence of want of such 
care as the pledgee generally bestowed 
upon his own property was strong 
and persuasive evidence of negli- 
gence on his part with respect to 
property pledged). 

57. Hrie Bank v. Smith, 3 Brewst. 
(Pay) 948 ehila. 68: 

58. Hrie Bank v. Smith, supra. 

59. See Evidence §§ 1730-1806. 

60. See case infra this note. 

[a] Evidence held sufficient (1) 
to make jury question as to wheth- 
er pledgee agreed to keep property 
insured. People’s Bank v. Menden- 
hall, 154 Ark. 282, 243 SW 805. (2) 
To show due and ordinary diligence in 
handling canned salmon put up as 
collateral for a loan. National Bank 
of Commerce v. Pettibone, 125 Wash. 
607, 217 P 505. 

61. Ga.—Park v. Swann, 20 Ga. A. 
39, 92 SH 398. 

Mass.—Moore, ete. Co. v. Manu- 
facturers’ Nat. Bank, 261 Mass. 328, 
158 NG RDO: 

N. Y.—wWillets v. Hatch, 132 N. Y. 
41, 30 NE 207, U7 U LRA 193 [aff 16 
Daly 328, 11 NYS ics 

Pa.—Erie Bank v. Smith, 3 Brewst. 
Qo) Bhilan68% 

IPS. Cxr 622. 


SHOE 

[a] Failure to exchange interim 
receipt for permanent bonds. Rezash 
v. Two Rivers Bank, (Wis.) 227 
NW 4. 

62. Conversion by sale before de- 
fault see infra § 106. 

Sale or disposal after maturity see 
infra §§ 241-275. 

‘63. Cal.—Cushing vy. New or Prac- 


N. Y.—Lawrence v. Maxwell, 53 N. 
Y. 19 [aff 6 Lans. 469, 64 Barb. 102]; 
Dykers v. Allen, 7 Hill 497, 42 AmD 
Si ptaith vom pt ldS 591315 


Or.—Morgan v. Johns, 84 Or. 557, 
1651369: 

Tex.—Featherston v. Greer, (Civ. 
A.) 169 SW: 912. 

Eng.—Langton v. Waite, L. R. 6 
Eq. 165; Ex p. Dennison, 3 Ves. Jr. 
552, 30 Reprint 1152. 


Right on maturity see infra § 241. 

64. Shexneider v. Simon Rice Mill- 
ing Co., 145 La. 831, 83 S 28; Western 
Securities Co. v. Silver King Cons. 
Min. "Cos tb7. Utah: USss) hole PL664 
National Bank of Commerce v. Petti- 
bone, 125 Wash. 607, 217 P 505. 

65. Illinois Nat. Bank v. Baker, 
128 Ill. 533, 21 NE 510, 4 LRA 586; 
Com. vy. Althause, 207 Mass. 32, 93 
NE 202, 31 LRANS 999. 

66. Cushing v. New or Practical 
Psychology Soc. Bldg. Assoc., 165 Cal. 
731, 1384 P 324; National Bank v. Bak- 


en L2Z8 MIT 533 des.) 2h NE “oLl0, 4 
LRA 586. 
[a] Depreciation in value.—Where 


the pledgee is given power to sell 
stock upon its depreciating in value, 
the discovery that part of the stock 
delivered was not genuine and was 
therefore worthless does not give the 
pledgee the right to sell, as this is 
not a depreciation in value within the 
meaning or the contract of pledge, 
such certificates having been worth- 
less at the time of the pledge and not 
depreciating since then, but merely 
continuing to remain worthless. 
State Nat. Bank v. Baker, 128 Ill. 533, 
21 NE 510, 4 LRA 586. 

67. Cushing v. New or Practical 
Psychology Soc. Bldg. Assoc., 165 Cal. 
731, 1384 P 324. 

68. Right to enforce chose in ac- 
tion pledged see infra §§ 289-294. 

69. Cal.—Revert v. Hesse, 184 Cal. 
295, 193 P 9438; Woolf -v. Clarke, 17 
Cal. A. 696,.698, 121 P 407 [cit Cyc]. 

Ill.—Zimpleman v. Veeder, 98 Ill. 
613; Union Trust Co. v. Rigdon, 93 
Ill. 458; Joliet Iron, ete., Co. v. Scioto 
Brick Co., 82 Ill. 548, 25 AmR 341. 

Mass.—Fletcher v. Dickinson, 7 Al- 


SW ae 

N. Y.—Wheeler v. Newbould, 16 N. 
NM. (3925. Brown. v.. Ward, 108 Neways 
Super. 660, 9 HowPr 497. 

W. Va.—Whitteker v. Charleston 
Gas CoO. 21 6. Wie, Noe ee. 

But see Potter v. Thompson, 10 R. 
I. 1 (where the court held that such 
securities could be sold after their 
maturity). 

70. State v. Castleton, 255 Mo. 201, 
212, 164 SW 492 [quot Cyc]; Davis v. 
Funk, 39 Pa. 243, 80 AmD 519. 

71. Goldsmidt v. Worthington M. 
EK. Church, 25 Minn. 202; State v. Cas- 
tleton, 255 Mo. 201, 212, 164 SW 492 
[quot Cyc]. See Davis v. Funk, 39 
Pa. 243, 80 AmD 519 (where the ques- 
tion of whether or not the pledgee had 
a right to sell such security was not 
passed upon). 

72. See statutory provisions. 

73.: Gault ve Wiens, 82 Calo Away 
Led Pos: 

74 Gault v. Wiens, supra. 

%75.. Woolf we /Clarke, 177 ‘Cal As 
696, 121 P 407. 

76. Wyckoff v. Riverside Bank, 135 
App. Div. 400, 119 NYS 937 [aff 204 
N. Y. 561 mem, 97 NE 1119 mem]. 

Extension agreement as waiver of 
rene to sell on default see infra § 

i 

gets See infra text and notes 84— 


78.. People’s Bank v. Mendenhall, 
154 Ark. 282, 248 SW 805; Helena 
First Nat. Bank v. Waddell, 74 Ark. 
241, 85 SW 417; Hunter vy. Ft. Wayne 
First Nat. Bank, 172)_ Ind. 62) 675) ow 
NE 734; Moore, ‘ete., Co. v. Manutac- 
turers’ Nat. Bank, 261 Mass. 328, 158 
NE 755; Badlam v. Tucker, 1 Pick. 
(Mass.) 889, 11 AmD 202; Adou_v. 
Pusehes: s2e Dex Civ A. 559, 75 SW 


“In the absence of some _ special 
agreement or action the holder of 
collateral securities is not obliged to 
watch the market and sell at the 
highest price at his peril, but may re- 
main wholly passive, although he may 
have notice of a probable decline or 
depreciation in the value of such col- 
laterals.’”’ Hunter v. Ft. Wayne First 
Nat. Bank, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


§§ 99-101] 


he be compelled,*® to sell the pledged property and 
apply the proceeds on the debt before its maturity,®° 
even though he has authority to sell*t and has been 
requested to do so by the pledgor,®? although there 
is authority holding to the contrary in the case of 


property of fluctuating value.’* 
Under agreement. 


sions of the agreement.*® 


The measure of damages for breach of the duty to 
sell®* is the resultant loss in value of the pledged 


property.&§ 
Evidence. 


breach of the pledgee’s 


79. Badlam “v.7 Tucker; 1 Pick. 
(Mass.) 389, 11 AmD 202. 

80. Duty to sell on maturity see in- 
fra § 247. 

81. Lake v. Little Rock Trust Co., 
TU Ark. 53, 90 SW 847, 3 LRANS 
1199; Howell v. Dimock, 15 App. Div. 
102, 44 NYS 271; Richardson v. Vir- 


ginia Valley Ins. Co., 27 Gratt. (68 
Va.) 749. 
82. Culver v. Wilkinson, 145 U. S. 


205, 12 SCt 832, 36° L. ed. 676 [aff 33 
Fed. 708]; People’s Bank v. Menden- 
hall, 154 Ark. 282, 243 SW 805; Muel- 
ler v. Nichols, 50 Ill. A. 663; Mc- 
Manus v. Johann, 23 Pa. Dist. 322. 
[a] Not negligence.—Refusal of 
the pledgee to sell pledged property 
before maturity of the debt and aft- 
er request of the pledgor is not neg- 
ligence, although in connection with 
other circumstance it might be sub- 
mitted to the jury on the issue of neg- 


ligence. McManus v. Johann, 23 Pa. 
Dist. 322: 
83. National Exch. Bank v. Kilpat- 


ric, 204 Mo.:119, 102 SW 499. 

[a] Corporate stock.—Where the 
pledgee held bank stock as collateral 
and was requested by the pledgee to 
sell it at a time when he could have 
realized the par value of the stock, 
but refused to do so, and subse- 
quently the bank became insolvent 
and its stock hecame worthless, the 
pledgor was guilty of a breach of 
duty and was liable for the resultant 
loss. National Exch. Bank vy. Kil- 
patric, 204 Mo. 119, 102 SW 499, 120 
AmSR 689. 

84 People’s Bank v. Mendenhall, 
154 Ark, 282, 243 SW 805; Union Cold 
Storage, etc., Co. v. Pitts, 176 Mo. A. 
134, 161 SW 1182. 

85. People’s Bank v. Mendenhall, 
154 Ark. 282, 243 SW 805; Union Cold 
Storage, ete., Co. v. Pitts, 176 Mo. A. 
134, 161 SW 1182. 

[a] Implied agreement.—Where a 
pledgee cold storage company had 
been in the habit of selling pledged 
produce on the pledgor’s request to 
certain customers of the pledgor, and 
on one occasion arbitrarily refused to 
sell to such customers on the pledg- 
or’s request, but in the face of a 
declining market retained such prod- 
uce and after an unreasonable time 
sold it for a substantially lower price 
than the pledgor’s customers would 
have paid, it was liable for loss. 
Union Cold Storage, etc., Co. v. Pitts, 
176 Mo. A. 134, .161 SW 1182. 

{b] Delay in selling may be neg- 
ligence.—‘It was the duty of the 
plaintiff under its agreement and the 
circumstances disclosed by the tes- 
timony to use ordinary care and dili- 
gence to protect the defendant from 
any unnecessary loss on his property 
in its custody and if, through its 


The pledgee is under a duty to 
sell the pledged property before maturity of the debt 
upon the happening of conditions specified in an agree- 
ment as imposing the duty to sell,*# and is liable for 
loss occasioned by his failure to do so.8® 
such an agreement has been made, the pledgee is not 
obligated to sell except in accordance with the provi- 


The usual rules as to sufficiency of evi- 
dence®® apply respecting issues arising upon alleged 
duty to sell.°° 

[§ 100] c. Conduct of Sale—(1) In General. 
Where, in the exercise of his right®! or duty,®? the 
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terms?® of sale, 


Ome 
Notice. 


Even where 


negligence or wrongful act or omis- 
sion, there was a depreciation thereof 
to the injury of the defendant, the 
plaintiff should be held, as it was in 
this case, for such loss.’ Union Cold 
Storage, etc., Cosy, Pitts, a7 6eMeo.. -A- 
134, 142, 161 SW 1182. 

86. Lanahan v. -Clark, 279 Pa. 297, 
123 A 798. 

[a] For instance, where plaintiff 
was holding property merely as col- 
lateral for a debt, and under an agree- 
ment to sell it within a reasonable 
time when a suitable purchaser could 
be procured, ‘in the absence of an 
express agreement to the contrary, 
he would not be required to sell the 
property, except for an amount suffi- 
cient to pay his claim in full.’ Lana- 
hanvv.jClark, 279. Pa, i297), 82374, 798: 
ree See supra text and notes 83- 

88. People’s Bank v. Mendenhall, 
154 Ark. 282, 243 SW 805. 

[a] Property subsequently de- 
stroyed.—-The measure of damages 
for failure to sell on the pledgor’s or- 
der as agreed, where the property is 
subsequently destroyed by fire, is not 
the value at the time of direction to 
sell, but loss in value in consequence 
of failure to sell or permit the pledg- 
or to sell. People’s Bank v. Menden- 
hall, 154: Ark. 282, 243 SW 805. 

389. See Evidence §§ 1730-1806. 

90. See case infra this note. 

[a] Evidence hed sufficient to go 
to jury.—Evidence of the pledgee’s 
contract obligation to sell and of its 
breach held sufficient to go to the 
jury. People’s Bank v. Mendenhall, 
154 Ark. 282, 243 SW 805. 


91. See supra § 98. 

92. See supra § 99. 

93. Sale at or after maturity see 
infra §§ 241-275. 

94. Jennings v. Moore, 189 Mass. 
197, 75 NE 214; Grand Forks Second 


Nat. Bank v. Sproat, 55 Minn. 14, 56 


aa 254; Schaaf v. Fries, 90 Mo. A. 
iis 
95. Porter v. Blood, Baerick: 


(Mass.) 54; Anderson v. Carothers, 
18 Wash. 520, 52 P 229. 

[a] A sale of goods nearly six 
years after delivery to» the pledgee 
for that purpose and when the value 
of the goods had fallen was negli- 
gence aS a matter of law, and the 
pledgee was chargeable with the loss. 
Porter v. Blood, 5 Pick. (Mass.) 54. 

96. Jennings v. Moore, 189 Mass. 
197, 75 NE 214. 

[a] For instance, where pledged 
corporate stock wsa well-known at 
Laconia, New Hampshire, but was 
entirely unknown in Boston, Massa- 
chusetts, the pledgee under his duty 
to use due care in the sale of the 
pledged property should _have sold it 
at Laconia and not at Boston, since 
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{ pledgee sells the pledged property before maturity of 
the debt,®? he is bound to exercise reasonable care 
and diligence®* as to the time,?® place,®® price,?? and 


and is liable for damages arising 


from failure to exercise due care in the conduct there- 


The pledgee is not bound to notify one 
other than the owner of the pledged property as to 
his intention to sell it,1 particularly where the sale 
is made at the owner’s request.” 

A guaranty made by the pledgee under authority 
of the pledgor is binding upon the pledgor,® and the 
usual rules governing admissibility? and sufficiency? 
of evidence apply in connection with the pledgee’s 
claims for reimbursement on account of moneys ex- 
pended in satisfaction of the guaranty.® 

[§ 101] (2) Sale by Pledgee to Himself. 
a contract authorizing sale generally, a pledgee may 
not sell to himself,’ but it is competent for the par- 
ties to agree that under certain conditions the pledgee 
may himself become the purchaser of the pledged 
property before default. Even where such an agree- 


Under 


the stock would bring a better price 
at the place where it was known than 
at the place where it was unknown. 
Jennings v. Moore, 189 Mass. 197, 75 
NE 214. 

97. Grand Forks Second Nat. Bank 
v. Sproat, 55 Minn. 14, 56 NW 254. 

98. Etheridge v. Binney, 9 Pick. 
(Mass.) 272 (where it was usual to 
sell on credit, the pledgee is not an- 
swerable for loss occasioned by the 
insolvency of the’ person, in good 
credit at the time of the sale, on 
whom the purchaser gave the pledgee 
a bill for the price of the goods sold). 

99. Jennings v. Moore, 189 Mass. 
197, 75 NE 214; Bigelow v. Walker, 
24 Vt. 149, 58 AmD 156. 

[a] Act of agent.—The pledgee is 
liable for loss occasioned by a breach 
of duty in his agent in making the 
sale. Bigelow v. Walker, 24 Vt. 149, 
58 AmD 156. 

1. Alexandria Bank, ete., Co. v. 
Honeycutt, 161 La. 261, 108 S 475. 

[a] Indorser of note secured by 
pledge of corporate stock. Alexan- 
dria Bank, etc., Co. v. Honeycutt, 161 
La. 261, 108 S 475. 


2. Alexandria Bank, etc., Co. v. 
Honeycutt, supra. 
3. Taylor v. Hemphill, (Tex. Civ. 


A.) 238 SW 986. 

[a] Where pledgor requested bank 
pledgee to sell goods and guarantee 
weights to a purchaser, he is liable 
for the amounts paid the purchaser 
for shortage and charged to the 
pledgor’s account, and cannot avoid 
liability on the ground that the guar- 
anty was made personally by the 
president of the pledgee bank, since 
the guaranty of the president was 
that of the bank. Taylor vy. Hemp- 
hill, (Tex. Civ. A.) 238 SW 986. 

4. See Evidence § 89 et seq. 

5. See Evidence §§ 1730-1806. 

6. See case infra this note. ‘ 

[a] Cotton weights.—Where a 
pledgor of cotton agreed that the 
pledgee should sell a part and guar- 
antee the weights according to 
Brownwood compress weights, a pub- 
lic weigher’s certificate as to the 
amount of excess moisture, accord- 
ing to such weights, was admissible 
to establish the pledgee’s claim for 
reimbursement for the amount paid 
the purchaser for loss of weight and 
at least prima facie conclusive, irre- 
spective of the market and warehouse 
department’s authority to require 
such data. Taylor v. Hemphill, (Tex. 
Civ. A.) 238 SW 986. 

_ % Shexneider v. Simon Rice Mill- 
ing Co., 145 La. 831, 88 S 28. 

8. Western Securities Co. v. Sil- 
ver King Cons. Min. Co., 57 Utah 88, 
108, 192 P 664. 

“The law certainly is to the effect 
that a pledgee may bid at his own 
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ment has been made, however the sale will be in- 
If a pledgee sells to himself 
without authority, the pledgor may recover the mar- 
ket value of the property at the time of such sale.?° 
A pledgee author- 
ized to sell collateral before default must apply the 
proceeds in accordance with the terms of the contract 
of pledge.t+ Funds derived from the sale of pledged 
property sold by the pledgor after redelivery by the 
pledgee for the purpose of sale belong to the 
pledgee,?? and another ereditor of the pledgor with 
notice of the pledge cannot assert a lien upon such 


validated by fraud.°® 


{§ 102] d. Proceeds of Sale. 


funds.?® 


[§ 103] e. Effect of Unauthorized Sale; Ratifica- 
tion.t* The rights of the parties under the pledge are 
The pledgor may, 
as between the pledgee and himself, ratify an un- 
authorized sale,1® and he cannot hold the pledgee for 
any loss resulting from a sale which he has expressly 


not affected by an invalid sale.?° 


sale if so authorized by the pledgor.” 
Western Securities Co. v. Silver King 
Cons. Min. Co., supra (under an 
agreement expressly providing that 
if the market value of collateral de- 
preciated the pledgee could bid it in 
after notice and demand for addition- 
al collateral). 
9.° Ohio Nat. Bank v. Central 
Constr. Coy lt App. (Dr 'C.)" 524 
[a] Inadequate price.—An alleged 
‘sale’ by the pledgee to itself for 
thousand dollars less than 
the market value of securities pledged 
was invalid for fraud even though 
the pledge contract authorized a sale 
by the pledgee to itself. Ohio Nat. 
Bank v. Central Constr. Co., 17 App. 
CD) °C.) 5244 

10. Shexneider v. Simon Rice Mill- 
ing Co., 145 La. 831, 83 S 28. 

11. West v. Bates, 70 Colo. 355, 
201 P 562; Loew vy. Austin, 140 Pa. 
41, 21 A 240. 

K 12. Griffin Banking Co. v. Macon 
Nat. Bank, 33 Ga. A. 508, 126 SE 848. 

13. Griffin Banking Co. v. Macon 
Nat. Bank, supra. 

14. Unauthorized sale as consti- 
tuting conversion See infra § 106. 

15. Ohio Nat. Bank v. Central 
Constr) (Cor! 27, “App. * 1 GDy “C.r5245 
ee v. Waitzfelder, 16 Hun (N. Y.) 

[a] For example, the rights of the 
parties are not affected by an invalid 
sale, and the property will remain in 
the pledgee’s possession subject to 
the same conditions as before. Duden 
v. Waitzfelder, 16 Hun (N. Y.) 3387. 

16. Brinkman v. Rick, (Tex. Civ. 
A.) 285 SW 885. 

17. Violett v. Horbach, 119 App. 
Div. 373, 104 NYS 249; Granger v. 
Fidelity Ins. Trust, etc., Co., 198 Pa. 
428, 48 A 250. 

18. Violett v. Horbach, 119 App. 
Div. 373, 104 NYS 249; Swann v. Bax- 
ter, 36 Misc. 233, 73 NYS 336. 

19. Gault y. Wiens, 32 Cal. A. 1, 

161. P 996. 
_ [a] For example, one who ac- 
quired title to pledged notes at an 
execution sale cannot raise the objec- 
tion that the pledgee had no right to 
sell them. Gault v. Wiens, 82 Cal. A. 
1) 161 P1996. 

20. Invalid sale to enforce pledge 
see infra §§ 270-272. 

Negligence in collection of chose in 
action pledged see infra §§ 299-301. 

Redemption on conversion see in- 


fra "$191; 
ale aU. S.—Montreal Bank Va 
White, 154 U. S. 660, 14 SCt 1191, 26 


L. ed. 307; Brown v. Newton First 
Nat. Bank, 132 Fed. 450, 66 CCA 293; 
Brown v. Newton First Nat. Bank, 112 
Fed. 901, 50 CCA 602, 56 LRA 876. 

Cal.—Peo. v. Tambara, 192 Cal. 236, 
219 P 745; Revert v. Hesse, 184 Cal. 
295, 193 P_ 943. 

Conn.—Stevens v. Burlbut Bank, 
31 Conn. 146. 
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ratified,t7 or which he has impliedly ratified by fail- 
ure to repudiate within a reasonable time after ac- 
quiring knowledge thereof.1§ 

The purchaser from the pledgee at an unauthorized 
sale cannot complain that the pledgee violated its ob- 
ligation to the pledgor.?® 

[§ 104] B. Conversion of Pledged Property?°—l. 
In General—a. By Pledgee—(1) In General. 
wrongful or unauthorized disposition of the pledged 
property by the pledgee so as to put it out of his 
power to redeliver it on payment of the debt it se- 
cures constitutes a conversion,?! although there is no 


The 


wrongful intent or motive upon the part of the 


pledgor.** 


Fla.—Lasseter v. Long, 85 Fla. 
439, 96 S 841. 

Ga.—Haines vy. Chappell, 1 Ga. A. 
480, 58 SE 220. 
Sete he eae v. Frazer, 82 Ind. 

La.—Romero v. Newman, 50 La. 


Ann, 80, 23 S 498; Douglas v. McChes- 
ney, 6 La. A. (Orleans) 260. 


Md.—German Sav. Bank v. Ren- 
shaw, 78 Md. 475, 28 A 281. 

Mass.—Radigan v. Johnson, 174 
Mass. 68, 54 NE 858; Potter v. Tyler, 
2 Metc. 58. 

Mich.—Allen v. Dubois, 117 Mich. 


115, 75 NW 443, 72 AmSR 557. 

Minn.—Upham v. Barbour, 65 Minn. 
364, 68 NW 42. 

Mo.—Richardson v. Ashby, 132 Mo. 
238, 33 SW 806; Schaaf v. Fries, 90 
Mo. A. 111. 

Nebr.—Woodworth v. Hascall, 59 
Nebr. 124, 80 NW 483; Butler v. 
Greene, 49 Nebr. 280, 68 NW 496. 

N. J.—Dimock v. U. S. National 
Bank, 55 N. J. L. 296, 25 A 926, 39 
AmSR 648. 

N. Y.—Toplitz v. Bauer, 161 N. Y. 
825, 55 NE 1059; Lawrence v. Max- 
well, 53 N. Y. 19; Agawam Bank v. 
Strever, 18 N. Y. 502; Wilson v. Lit- 
tle, 2 N. Y. 443, 51 AmD 807 [aff 3 
N. Y. Super. 351]; White v. Shonts, 
154 App. Div. 428, 139 NYS 169; 
Strickland v. Magoun, 119 App. Div. 
113, 104 NYS 425 [aff 190 N.Y. 5465, 
83, NE 1132]; Bailey v. American 
Deposit, etc., Co., 52 App. Div. 402, 
65 NYS 330 [aff 165 N. Y. 672 mem, 
59 NE 1118 mem]; Usher v. Van 
Vranken, 48 App. Div. 413, 63 NYS 
104; Barber v. Hathaway, 47 App. 
Div. 165, 62 NYS 320 [aff 169 N. Y. 
575, 61 NE 1127]; Douglas v. Carpen- 
ter, 17 App. Div. 329, 45 NYS 219; 
Ogden v. Lathrop, 31 N. Y. Super. 643; 
Luckey v. Gannon, 31 N. Y. Super. 
12, 6 AbbPrNS 209, 837 HowPr 134; 
Hardy v. Jaudon, 24 N. Y. Super. 261 
{mod on other grounds 41 N. Y. 619 
mem]; Kilpatrick v. Dean, 15 Daly 
182, 4 NYS 708; Sheridan v. Presas, 
18 Misc. 180, 41 NYS 451; Lamb v. 
O’Reilly, 138 Misc. 212, 34 NYS 2385; 
Kilpatrick v. Dean, 3 NYS 60 [aff 15 
Daly 182, 4 NYS 708]; Voorhees vy. 
Sy: Citizens’ Bank, 15 AbbPrNS 


3. 

Oh.—Glidden vy. Mechanics’ Nat. 
Bank, 58 Oh. St. 588, 42 NH 995, 43 
LRA 737; Stowe v. Hamilton First 
Nat. Bank, 1 Oh. Cir. Ct. 524. 

Pa.—Mahanoy City First Nat. Bank 
v. Gorman, 1 Pa. Cas. 30, 2 A 51. 

S. C.—Tolbert v. Fouche, 129 S. C. 
338, 128 SH 859. 

Tenn.—Clark vy. Cullen, (Ch. A.) 44 
SW 204. 

Tex.—Hart v. Tyrrell, 36 Tex. Civ. 
A. 626, 82 SW 1074, 86 SW 3850. 

Wash.—Northern Bank, ete., Co. v. 
Slater, 123 Wash. 528, 212 P 10638, 1064 
[eit Cyc]; E. I. Du Pont de Nemours 
Powder Co. v. Pederson, 104 Wash. 


pledgee,?? but a wrongful or unauthorized disposi- 
tion is essential,?* except perhaps in a case where, 
although the pledgee may have had actual dominion 
over the collateral, he has asserted the contrary to the 
A conversion is not effected by a mere 
-assertion by the pledgee of ownership of the pledged 


433, 176 P 542, 548 [cit Cyc]. : 

pine ee v. Bowen, 9 Wis. 
Alta.—La Banque D’Hochelaga v. 
Larue, 3 Alta. L. 42, 13 WestLR 114. 
aoore Parkyn v. Turley, 206 Ill. A. 


fa] Wrongful application of 
pledged check.—Haines v. Chappell, 
1 Ga. A. 480, 58 SE 220. 

[b] Unauthorized use and expo- 
sure by reason of which the property 
was stolen. Butler v. Greene, 49 
Nebr. 280, 68 NW 496. 

[c] Absolute gift.—Sheridan  v. 
Presas, 18 Misc. 180, 41 NYS 451. 

22. Heath v. Griswold, 5 Fed. 573, 
18) Blatehfivw, 555+ Boldewahn_ v. 
Schmidt, 89 Wis. 444, 62 NW 177. 

23. Pawley v. Yuma First Nat. 
Bank, (Ariz:))0256> 275075. H. Muaba 
Pont de Nemours Powder Co. v. Ped- 
erson, 104 Wash. 433, 176 P 542; Zess 
v. Smith, 13 Sask. L. 501, 55 DomLR 
116, [1920] 3 WestWkly 836. 

[a] For example, where, by an 
agreement between a party and a 
bank, the party’s cotton was placed 
in the hands of a third person un- 
der an agreement securing the bank, 
the fact that the bank secured an 
advance on the sale price from the 
buyer, which did not affect the right 
of the owner on payment of the 
amount owed the bank to regain the 
cotton, did not amount to a conver- 


sion thereof, and did not give the 


owner ground for defense in an action 
by the bank on the notes. Pawley v. 
eae First Nat. Bank, (Ariz.) 256 P 
{[b] Resetting jewels—Where a 
diamond ring was pledged, the stones 
themselves were the valuable part 
of the pledge, and the mere resetting 
of the diamonds, without alteration 
of the stones, was not a conversion 
of the pledged property. Zess v. 
Smith, 138 Sask. L. 501, 55 DomLR 116, 
[1920] 3 WestWkly 8386. 

24. Lynn v. McCue, 94 Kan. 761, 
Bey P 808 [reh den 96 Kan. 114, 150 P 


Ue 

[a] Illustration.—Where, in an 
action against a pledgee for conver- 
sion of the pledged property, it ap- 
peared that the pledgee had falsely 
claimed that the property was sold 
to a stranger, he could not defend by 
showing that at all times he had ac- 
tual control of the property. “It is 
sometimes said that conversion only 
results when the pledgee has lost 
control of the property pledged, so 
that he cannot restore it to the pledg- 
or”. i> Dhat issidoubtless btrmes an: 
many situations. But although the 
trust company at all times had ac- 
tual dominion over the collateral, it 
cannot (after having professed the 
contrary and after conditions have 
perhaps changed) avail itself of that 
fact to relieve itself of any conse- 
quences of its breach of faith.” Lynn 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


s 


§§ 104-108] 


property,?® or of the right to hold it for purposes 
other than those of the pledge involved;?® nor by his 
bringing suit on it in his own name;?7 nor by his 
collection of the income therefrom;?% nor by his as- 
signment of the collateral together with the principal 
obligation ;*° nor by a transfer of pledged certificates 
of stock under an arrangement by which he retains 
control over them;*° nor by the registration of 
pledged bonds in his own name**! nor by his assent to 
the foreclosure of a mortgage by which the collateral 
is secured and to the payment of a share of the ex- 
penses incident to such foreclosure, from the pro- 
ceeds;°? nor by foreclosure with consent of the 
The pledgee’s act in getting a pledged 
check certified is not a conversion thereof.*4 

[§ 105] (2) Surrender of Possession. If, without 
consent of the pledgor, the pledgee surrenders posses- 
sion of collateral®® either to the obligor thereunder?® 
or to a third person,*? he is liable to the pledgor for 
Surrender with consent of the pledgor 
A surrender to an invalid le- 
gal process,?® or a passive permission of sale under 


pledgor.** 


conversion. 
is not a conversion.?& 


v. McCue, 94 Kan. 761, 775, 147 P 808 
{reh den 96 Kan. 114, 150 P 523]. 

25. Brown v. Leary, 100 App. Div. 
421, 91 NYS 463 [app dism 187 N. Y. 
558 mem, 559 mem, 80 NE 1106 mem]. 

26. Pierce v. St. Louis National 
Bank of Commerce, 13 F. (2d) 40. 

[a] Asserted right to hold as col- 
lateral security for a different debt. 
—Pierce v. National Bank of Com- 
merce, 13 F. (2d) 40. 

27. Luter v. Roberts, (Tex. Civ. 
A.) 39 SW 1002. 

28. Androscoggin R. Co. v. Auburn 
Bank, 48 Me. 335. 

29. Revert v. Hesse, 184 Cal. 295, 
193 P 943; Henderson v. Lott, 163 Ga. 
326, 136 SE 403; Waddle v. Owen, 45 
Nebr. 489, 61 NW 731. 

30. Heath v. Griswold, 5 Fed. 573, 
18 Blatchf. 555; Eaton v. Commercial 
Nat. Bank, 66 Colo. 450, 182 P 890; 
Day v. Holmes, 103 Mass. 306. 

[a] Transfer to avoid liability as 
a stockholder with retention of con- 
trol through power of attorney to 
transfer the stock at will. Heath v. 
Griswold, 5 Fed. 573, 18 Blatchf. 555. 

[b] For instance, where a pledgee 
bank put pledged corporate stock in 
the name of its cashier as _ trustee, 
this was not a conversion. Paton v. 
Commercial Nat. Bank, 66 Colo. 450, 
182 P 890. To same effect Day v. 
Holmes, 103 Mass. 306. 

Broker’s repledge or sale of: 
Collateral see Brokers § 48. 
Property purchased by him see Bro- 

kers § 47. 

Conversion of pledged stock gen- 
erally see Corporations §§ 1123, 1124. 

31. Ritchie v. Burke, 109 Fed. 16. 

Stock see Corporations § 1123 text 
and note 93. , 

32. Field v. Sibley, 74 App. Div. 81, 
77 NYS 252, 11 NYAnnCas 187. [aff 
174 N. Y. 514, 66 NE 1108]. 

33) -E EL - Du, Pont’ \de*"Nemours 
Powder Co. v. Pederson, 104 Wash. 
433, 176 P 542. 

[a] For example, where the pledg- 
or himself, with the assent of the 
pledgee, conducts the foreclosure of 
a pledged mortgage, in which the 
entire proceeds of sale are used to 
satisfy a prior encumbrance, there is 
no conversion. FH. I. Du Pont de Ne- 
mours Powder Co. v. Pederson, 104 
Wash. 433, 176 P 542. 

3 34. Celada v. Mathias, (Tex. Civ. 
A.) 269 SW 459. 

[a] For example, where a check 
was not delivered by defendant to 
plaintiffs in payment for merchan- 
dise, but as a pledge Of Mexican mon- 
ey in bank, plaintiffs’ act, in procur- 
ing certification of the check without 
defendant’s consent, did not amount 
to a conversion of its proceeds. Ce- 
lada v. Mathias, (Tex. Civ. A.) 269 
Sw. 459. 


35. Ill.—Powell v. Ong, 92 Ill. A. 


PLEDGES 


lateral. 


95: 

Iowa.—Greenwald v. 
Towa 363. 

Mass.—Stevens v. Wiley, 165 Mass. 
402, 43 NE 177. ; 

Mo.—Wood vy. Matthews, 73 Mo. 
477; Murray v. Farmers’, etc., Bank, 
(A:) 206 SW: 577. 

Alta.—Auld v. Traders Bank, 3 
Alta. L. 268, 16 WestLR 24; La 
Banque D’Hochelaga vy. Larue, 3 Alta. 
L. 42, 18 WestLR 114. 

[a] Even though it is uncollecta- 
ble, the pledgee is liable for the un- 
authorized surrender of a pledged 
note. Wood v. Matthews, 73 Mo. 477. 

86. Griggs v. Day, 21 App. Div. 
442, 47 NYS 609 [rev on other grounds 
158 N.Y. 1, 52 NE. 692; Manton, v. 
Robinson, 19 R. I. 405, 34 A 148; La 
Banque D’Hochelaga vy. Larue, 3 Alta. 
L. 42, 13 WestLR 114. : 

fa] Surrender of pledged life in- 
surance policy to issuing company.— 
Manton v. Robinson, 19 R. I. 405, 34 
A 148. 

37. Fletcher v. Dickinson, 7 Allen 
(Mass.) 23; MacDonnell v. Buffalo 
Loan, etc., Co., 193 N. Y. 92, 85 NH 
801; Campbell v. Parker, 22 N. Y. Su- 
per. 322 (where the pledgee collusive- 
ly transferred a bond and mortgage 
held as collateral to a third person 
for a grossly inadequate sum and the 
securities were canceled by the trans- 
feree). 

38. Hoyt v. Stuart, 90 Conn. 41, 96 
A 166. 

39. MacDonnell v. Buffalo Loan, 
etes (Co:, 193 IN:TY. 925-85 INE 801: 


Metcalf, 28 


40. Potter v. Tyler, 2 Metc. 
(Mass.) 58. 
41. Barnhart v. Edwards, 5 Cal. 


Unrep. Cas. 558, 47 P 251. 

42. Enforcement of pledge by sale 
of choses in action see infra § 243. 

Purchase by pledgee see infra §8§ 
265-268. 

Right to sell before default see su- 
pra § 98. 

Unauthorized sale of pledged stock: 
As constituting conversion see Cor- 

porations § 1123. 

Substitution of different certificates 

see Corporations § 1121. 

43. Cal.—Revert v. Hesse, 184 Cal. 
295, 193 P 948. 

Fla.—Lasseter v. Long, 85 Fla. 439, 
96S 841. 

Ga.—Whigham v. Fountain, 132 Ga. 
277, 68 SH 1115; La Grange Bank v. 
Guinn, 26 Ga. A. 411, 106 SE 308; 
Park v. Swann, 20 Ga. A. 39, 92 SE 


398. 

N. Y.—Mullen v. Quinlan, 195 N. 
Y. 109, 87 NE 1078, 24 LRANS 511; 
White v. Shents, 154 App. Div. 428, 
139 NYS 169. 

Tex.—King v. Boerne State Bank, 
(Civ. A.) 159 SW 433; New York Ori- 
ental Bank v. Western Bank, etc., Co., 
(Civ. A.) 148 SW 1176. 


tute a conversion thereof.®? 


[49 C.J.] 951 


an attachment,*° it has been held, may constitute a 
conversion, although on the other hand it has been 
held that there is no conversion by the pledgee where 
the property is taken from his possession under an 
attachment against the pledgor.*1 

[§ 106] (3) Sale.4? 
may consist of an unauthorized sale of the prop- 
erty*® or an improper sale thereof.44 But an author- 
ized sale is not a conversion.*?® 

A sale under authority of statute*® is not a con- 
version,*” even though it purports to be under au- 
thority of a reversed judgment.‘® 

[§ 107] (4) Exchange for Other Securities. 
without consent of the pledgor,*® the pledgee ex- 
changes collateral for other securities, he is liable 
for conversion.®° 
the pledgee may lawfully exchange the collateral for 
other securities.°+ 
change collateral does not amount to a conversion.®? 

[§ 108] (5) Release or Transfer to Obligor of Col- 
Release of pledged collateral may consti- 


A conversion by the pledgee 


If, 


With the consent of the pledgor . 


An unexecuted agreement to ex- 


Under a statutory pro- 


[a] Sale of all under authority to 
sell part.—Where a bank holding cot- 
ton as collateral security for a debt 
agreed with the owner that if he 
would sell part of the cotton and ap- 
ply the proceeds on the debt it would 
hold the remainder of the cotton un- 
til instructed to sell, but, without in- 
structions, sold the remainder of the 
cotton, the owner was entitled to re- 
cover damages. La Grange Bank v. 
Guinn, 26 Ga. A. 411, 106 SE 308. 

[b] Conversion: at pledgor’s op- 
tion.— If a pledgee of evidence of in- 
debtedness sells or releases the 
pledged debt or security, otherwise 
than on collection, the pledgor may 
set aside the sale or release, if oth- 
er circumstances permit, or hold the 
pledgee for conversion. Revert v. 
Hesse, 184 Cal. 295, 193 P 943. 

44. See infra §§ 270-272. 

45. Bennett v. Weil, 28 Ga. A. 266, 
110 SE 744. 

Sale under authority of statute see 
infra text and notes 46-48. 

46. See statutory provisions. 

47. Tolbert. v. Fouche, 129 S. C. 
338, 123 SH 859. 

48. Tolbert v. Fouche, supra. 

49. Consent of pledgor see infra 
text and note 51 

50. Iowa.—Danbury Trust, etce., 
Bank v. Weber, 197 Iowa 263, 197 NW 
1; Greenwald v. Metcalf, 28 Iowa 363. 

Mass.—Stevens v. Wiley, 165 Mass. 
402, 43 NE 177. 

Nebr.—Hass vy. Bank of Commerce, 
41 Nebr. 754, 60 NW 85. 

N. Y.—Chester v. Kingston Bank, 
17 Barb. 271 [aff 16 N. Y. 3386]; Gage 


v. Punchard, 6 Daly 229; Nexsen vy. 
Lyell, 5 Hill 466. 

Pa.—Consolidated _Nat. Bank v. 
Beetem, 16 Pa. Dist. 947. See Girard 


F. & M. Ins. Co. v. Marr, 46 Pa. 504 
(holding that, upon an exchange by 
the pledgee of collaterals for other 
securities, he is not liable to the 
pledgor for conversion in the absence 
of some evidence of loss to the pledg- 
or by reason of the exchange). 

Utah.—Walley v. Deseret Nat. 
Bank, 14 Utah 305, 47 -P 147. 

Wyo.—Farm Inv. Co. v. Wyoming 
College, ete., 10 Wyo. 240, 68 P 561. 

[a]. Exchange of bonds for pre- 
ferred stock of another corporation.— 
Consolidated Nat. Bank v. Beetem, 16 
‘Pa. Dist. 947: 

51. Griggs v. Day, 21 App. Div. 
442, 47 NYS 609 [rev on other grounds 
158 N. Y. 1, 52 NE 692]; Randolph v. 
hy bea eipueae Nat. Bank, 9 Lea (Tenn.) 


52. Field v. Sibley, 74 App. Div. 81, 
77 NYS 252, 11 AnnCas 187 [aff 174 
N. Y. 514, 66 NE 1108]. 

53. Brown v. Newton First Nat. 
Bank, 112 Fed. 901, 50 CCA 602, 56 
LRA 876; Revert v. Hesse, 184 Cal. 
295, 193 P 943; Deal v. State, 129 Okl. 


952 [49 C.J.] 
vision to the effect that a negotiable instrument is 
discharged when the principal debtor becomes the 
holder thereof in his own right at or after maturity,°* 
a pledgee is not authorized to surrender a pledged 
negotiable instrument to the maker,®® despite the 
general rule of law®® that the holder of collateral 
may sell the principal debt and assign the collateral 
to the purchaser,** and if he does so he is liable for 
conversion.°*® 

[§ 109] (6) Release of Indorser. Releasing the 
solvent indorser of the note of an insolvent amounts 
to a conversion thereof.°® 

[§ 110] (7) Renewal of Pledged Collateral. The 
pledgee’s unauthorized renewal®® or extension®! of 
pledged collateral amounts to a conversion. 

Extension of time for payment of installments 
which the obligor of the pledged installment contract 
could not meet when due is not necessarily a conver- 
sion.®? 

[§ 111] (8) Compromise. One who receives from 
his debtor as collateral seeurity the obligation of a 
third person has ordinarily only the power to hold 
such obligation and to receive payment or collect it 
at maturity.®? The pledgee is ordinarily liable for 
conversion if he compromises with the persons li- 
able on pledged collateral. Hyven under an express 
power to sell a pledged note, the pledgee cannot com- 
promise and surrender it to the maker for a sum less 
than is due thereon, but enough to pay the principal 
debt, and such action will prima facie render him li- 
able for the face of the note in excess of his debt.°° 
If without consent of the pledgor the pledgee of a 
note and mortgage releases the mortgage debt in ex- 


PLEDGES 


[§§ 108-115 


change for a deed to the premises, he must account’ 
for the face of the mortgage.°* But where one of two 
joint obligors pledges choses in action as security for 
the joint debt, the pledgee may accept less than the 
face of the collateral with consent of the pledgor and 
without incurring liability to account to the other 
obligor for more than the amount received.®* An 
exception to the general rule®*® exists in the case of a 
compromise by the pledgee of the pledged security on 
terms advantageous to the pledgor as well as to him- 
self,°° especially where the maker is insolvent and 
the debt is insufficiently secured;7° and in such ease 
he must account to the pledgor only for the amount 
actually received under the compromise. tt peeve 
pledgee is justified in compromising where the 
pledgor’s conduct is such as to render the pledgee’s 
recovery by suit uncertain.*? 

With the consent of the pledgor the pledgee may 
lawfully compromise litigation respecting the col- 
lateral." 

[§ 112] (9) Rehypothecation.74 An unauthorized 
rehypothecation of collateral for a different debt is 
conversion. *® 

[§ 113] b. By Pledgor. If the pledgor wrongfully 
takes or retains possession of the pledged property 
without the consent of the pledgee, this constitutes 
a conversion, for which the pledgee may maintain an 
action.*° 

[§ 114] ce. By Third Person. Where the posses- 
sion of the property is wrongfully secured, or re- 
tained by a third person, he may be sued in conver- 
sion by either the pledgor*’ or the pledgee.7§ 

[§ 115] 2. Actions for Possession or Proceeds of 


128, 263 P 1094. 

[a] Mortgage.—There is a con- 
version of pledged mortgages, they 
being released without the consent 
of the pledgor and without foreclo- 
sure or other collection of the debt 
immediately secured by them. Re- 
vert v. Hesse, 184 Cal. 295, 193 P 943. 

[b] Release of judgment.—Brown 
v. Newton First Nat. Bank, 112 Fed. 
901, 50 CCA 602, 56 LRA 876. 

54. See statutory provisions. 
Aulwes v. ets Nat. Bank, 


See infra § 
57. Aulwes v. Farmers’ Nat. Bank, 
44S. D. 92, 182 NW 528. 
58. Aulwes v. Farmers’ Nat. Bank, 


‘ Pace v. Thomasville Bank, 155 
Ga. 585, 117 SH 741. 

60. Danbury Trust, ete., Bank v. 
Weber, 197 Iowa 263, 197 NW 1; Ste- 
vens v. Wiley, 165 Mass. 402, 43 NE 
177; Haas v. Bank of Commerce, 41 
Nebr. 754, 60 NW 85; Security Bank, 
etc., Co. v. Foster, (Tex. Civ AA.) 245 
SW 227. See Lucas v. Bradley, 246 
Fed. 693, 694, 158 CCA 649 [cit Cyc] 
(recognizing the rule but holding it 
inapplicable on the facts). 

61. Ark.—Key y. Fielding, 32 Ark. 

‘lowa.—Greenwald vy. Metcalf, 28 
Iowa 363. 

Mass.—Stevens v. Wiley, 165 Mass. 
402, 43 NE 177. 

Mich.—Paw Paw First Nat. Bank 
v. Walker, 115 Mich. 434, 73 NW 378. 

Nebr.—Haas v. Bank of Commerce, 
41 Nebr. 754, 60 NW 85 

N. Y.—Gage v. Punchard, 6 Daly 
229; Nexsen v. Lyell, 5 Hill 466. 

Wyo.—Farm Inv. Co. v. Wyoming 
College, etc., 10 Wyo. 240, 68 P 561. 

62. Riley v. Allendale Bank, 57 S. 
C. 98, 35 SH 535 (holding that, where 
a contract under which money wags 
payable in installments was assigned 
as collateral, and the pledgee ex- 
tended the time of payment of some 
of the installments, the pledgee was 
not liable to the pledgor, if the ex- 


tension was not made while the ob- 
ligor under the contract could have 
met the payments). 

63. Gage v. Punchard, 6 Daly (N. 
Y.) 229; Garlick v. James, 12 Johns. 
(N. Y.) 146, 7 AmD 294. 

64. Revert v. Hesse, 184 Cal. 295, 
£3. 943) Unions Trust COareve 
Rigdon, 93 Ill. 458; Powell v. Ong, 92 
Ti A..95° Union Nat-Bankiv. Post, 
64 Ill. A. 404; Kentucky Title Sav. 
Bank, ete. Co. v. MeClarty, 174 Ky. 
171, 191 Sw 892, 893 [cit Cye];: Fair- 
banks v. Sargent, 117 N. Y. 320, 22 NE 
1039, 6 LRA 475; Garlick v. James, 12 
Johns. (N.°Y.) 146,:°7 AmD 294. 

65. Newall v. Sexton, 61 Cal. 645; 
Depuy v. Clark, 12 Ind. 427; Wood 
v. Matthews, 73 Mo. 477; oe Vv. 
aca 12 Johns. (N. Y.) 146, AmD 


294 
Chester v. Hill, 66 Cal. 480, 6 
; Dickson v. Cole, 34 Wis. 621. 

67. Foltz v. Hardin, 139 Ill. 405, 
28 NE 786 [aff 38 Ill. A. 542]. 

68. See supra text and note 64. 
ee Wxeter Bank v. Gordon, 8 N. 

70. Hanover Nat. Bank v. Brown, 
(Tenn. Ch. A.) 53 SW 206; Fant v. 
Miller, 17 Gratt. (58 Va.) 187, 217; 
De Clark v. Waters, 10 Wyo. 31, 65 

5 

“Tf more could be made by com- 
pounding or compromising a debt 
than in:any other way, or if such a 
compromise was deemed advisable in 
the exercise of a sound discretion, 
looking to the interest of the creditor, 
they had a right to make such com- 
promise. New securities taken by 
them in the discharge of their duties 
might properly be taken in their own 
names.” Fant v. Miller, supra. 
See cases supra text and notes 


Picher Bank v. Harris, 100 Okl. 
256, 229 P 1387, 40 ALR 254. 
Se McDonald v. Green, 12 Ky. Op. 
62. 
74. Power of eas Sa re repledge 
generally see infra §§ 1 162. 
Pledge and repledge Be. ‘customer’s 


hea by broker see Brokers §§ 47, 


Toe ml: 
mers, 20 Fed. 717. 

Cal.—Peo. v. Tambara, 192 Cal. 236, 
ZOE Gap. 

Md.--Turner v. Schwarz, 140 Md. 
465, 117 A 904, 907, 24 ALR 444 
[quot ek 

N. Y.—Wood vy. Fisk, 215 N. Y. 233, 


S.—Oregon, ete., Co. v. Hil- 


109 NE 177; Smith v. Savin, 141 N. Y. 
SLbyh 36 NE 338; Lawrence v. Max- 
well, 53.N. Y. 19; Strickland v. Ma- 


goun, 119 App. Div. 118, 104 NYS 425 
[aff 190 N. Y. 545, mem 83 NE 1132 
mem]; Douglas v. Carpenter, 17 App. 
Div. 329, 45 NYS 219. 

Pa.—In re Sterling, 254 Pa. 155, 98 
A TIL) sSproul... Sloan,,241 Pa, 284; 
288, 88 A 501, AnnCas1915B 941 [quot 
Cycle sproul Vvovtrust Co. 3s 9eee.Cos 
627, 632 [cit Cye]. 

Wash.—Northern Bank, ete., Co. v. 
Slater, 123 Wash. 528, 212 P 1068. 

76. Knight v: Séeney,..211 Tl eAg 


324, 330; Jones v. Hicks, 52, Miss. 
682; Walcott v. Keith, 22. N. H. 196. 
See Hollister v. Dinsmore, 191 Ill. 


A. 377 (abstract decision). 

“When pledged property is deliv- 
ered to the pledgor for a special or 
limited purpose to be returned later, 
or the proceeds thereof, to the 
pledgee, the latter will not lose his 
lien, and if the pledgor fails, neglects 
or refuses to return the property or 
the proceeds, an action will lie against 
him for conversion.” Knight v. Sen- 
ey, supra. - 

77. Wilson v. Colorado Min. Co., 
227 Fed. 721, 142 CCA 245; New York 
Assets Realization Co. v. McKinnon, 
209 Fed: 791, 126 CCA 515; Fairbanks 
vo Chunn, 12> AlawA 2 i642. 05 Guise aan 
Felt v. Heye, 23 HowPr (N. Y.) 359. 
See Parkyn v. Turley, 206 Ill. A. 78. 

[a] Pledgee of pledgee liable to 
original pledgor on refusal to sur- 
render possession on tender of pay- 
ment of the first debt secured. New 
York Assets Realization Co. v. McKin- 
non, 209 Hed. 791, 126 CCA 515: 

78. Yokohama Specie Bank vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 115-119] 


Property’°—a. Right of Action—(1) By Pledgee— 
(a) Against Pledgor. Where the pledgor has wrong- 
fully disturbed the pledgee’s possession, the pledgee 
has a right of action for the property or its pro- 
ceeds. ®° 

[§ 116] (b) Against Third Person. The pledgee 
has sufficient interest in the pledged property to sus- 
tain an action against third persons for the recovery 
of the property or its proceeds,*? such as an action 
in trover,*®? or in detinue,** or replevin,®* or, under 
circumstances admitting equitable jurisdiction,®® a 
suit in equity,®® or other action for the recovery of 
the specific property.*7 A pledgee redelivering 
pledged property to the pledgor for a special purpose 
cannot maintain an action for its recovery or con- 
version against an innocent purchaser for value from 
the pledgor.*S The pledgee’s recovery is subject to 
liens on the property existing at the time of its 
pledge.*® 

Where the property is in the possession of a de- 
positary of the pledgee, the pledgee, having no notice 
of any other rights on the part of the depositary, does 
not lose any of his rights against such person by 
modifications in the contract with the pledgor.®° 

[§ 117] (2) By Pledgor®i—(a) Against Pledgee. 
In the event of conversion by the pledgee of the 
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pledged property, the pledgor may maintain an action 
for the property itself,°? or, as in the case of its sale 
or exchange, for the proceeds,®? or he may bring an 
action for the amount of damages suffered by him.°* 
In jurisdictions where trover will le for recovery of 
property,®> upon judgment in trover against the 
pledgee, he will be given an option to return the prop- 
erty itself or its value.®® But the pledgor is not en- 
titled to recover the property unless he establishes ei- 
ther that it was obtained from him by fraud, or that 
the pledgee has violated the conditions on which it 
was delivered.®? 

[§ 118] (b) Against Third Person. The pledgor 
may ordinarily maintain an action against a third 
person for the possession of pledged property or its 
proceeds.°& 

[§ 119] (8) By Third Person—(a) Owner of Prop- 
erty Pledged Without Consent. Where property has 
been pledged without the consent of the owner, and 
by one upon whom he has not conferred the indicia 
of ownership, he may recover the property itself or 
the proceeds from the pledgee.®® But if the owner 
has conferred such indicia upon the pledgor, he can 
recover against the pledgee not more than the pro- 
ceeds in excess of the amount for which it was 
pledged.t The pledgee is not, however, entitled to 


Trans-Oceanic Co., 54 Cal. A. 538, 202 | Trans-Oceanic Co., 54 Cal. A. 533, 202 /[ Ill. 385, 61 NE 507 [aff 93 Ill. A. 339]. 
P 346; Porter v. Foster, 20 Me. 391,| P 346; Gamson vy. Pritchard, 210 Mass.—Mayo v. Peterson, 126 Mass. 
37 AmD 59. Mass. 296, 96 NE 715; Selleck v. Ma- 

[a] Surreptitious taking by third | con Compress, etc., Co., 72 Miss. 1019, Mo. —Murray v. Farmers’, etc., 
person does not destroy the rights|17S 603; Peebles v. Murphy, (Miss. ) Bank, (A.) 306 SW 577; Schaaf v. 
of the pledgee. Yokohama Specie|17 8S 278° Eagle, Inc, v. Kunkle, 278 Fries, 90 Mo. A. 111. 

Bank y. Trans-Oceanic Co., 54 Cal.| Pa. 190, 122 A 276. N. J.—Dimock v. U. S. National 


A. 5338, 202 P 346. [a] 


79. Actions for Aanarcs for con- 


Attaching officer.—A pledgee 
may maintain replevin against an of- 


Banky 55 SNe) J. 1 
AmSR 643. 


296, 25 A 926, 3 
Boerne State Bank, 


version see infra §§ 131, 152. 

Equitable proceedings see infra §§ 
153, 154. 

80. Rolfe v. Huntsville Lumber 
Co., 8 Ala, A. 487, 500, 62 S 537; Ep- 
lan v. Wheat, 134 Ga. 511, 68 SE 78; 
Miller v. McKenzie, 11 Ga. A. 494, 75 
SE 820. 

“The pledgee, by virtue of his pos- 
session and special title in the prop- 
erty, can support trover or detinue 
against any one who wrongfully dis- 
turbs that possession, or converts 
the property, be he the pledgor or 
some third party.” Rolfe v. Hunts- 
ville Lumber Co., supra. 

81. Cal.—Seymour v. Salsberry, 
Mime Ostls 155.001 £938,939) [Cit Cyc]; 
The Yamato v. Southern California 
Bank, 170°Cal. 351, 149 P 326; Palm- 
tag v. Doutrick, 59 Cal. 154, 43 AmR 

Ga.—Loveless v. Bridges, 136 Ga. 
338, 71 SE 166. 

Mo.—Citizens’ Bank v. Tiger Tail 
Mill, eH Co., 152 Mo. 145, 53 SW 902. 

N. Y.—-Rochester Bank v. Jones, 
wai Y. 497, 55 AmD 290 [rey 4 Den. 

]. 

Va.—Downing v. 163 
Va. 58, 48 SE 506. 

And see infra text and notes 82-84. 

Waiver of tort and suit in contract 
see Actions § 160 text and note 56. 

82. Easton v. Hodges, 18 Fed. 677; 
Ensley Lumber Co. v. Lewis, 121 Ala. 
94, 25 S 729; Rolfe v. Huntsville 
Lumber Co., 8 Ala. A. 487, 62 S 537; 
Farmers’, etc., Bank v. Hamilton, 30 
Ga. A. 194, 117 SE 287; Miller v. Mc- 
Kenzie, 11 Ga. A. 494, 75 SE 820; 
U. S. Express Co. v. Meints, 72 “Ill. 
Ine? v. Kunkle, 278: Pa, 


Thompson, 


A joint action may be main- 
tained against the pledgor and a pur- 
chaser from him in violation of the 
pledgee’s rights. Ensley Lumber Co. 
v. Lewis, 121 Ala. 94, 25 S 729. 

83. Jones v. Pullen, 66 Ala. 306; 
Gafford v. Stearns, 51 Ala. 434; Noles 
v, Marable, 50 Ala. 366; Bryan v. 
Smith, 22 Ala. 534; Rolfe v. Hunts- 
ee Lumber Co., 8 Ala. A. 487, 62 S 

84. Bank  v. 


Yokohama Specie 


ficer to recover possession of the 
pledged property, upon which an il- 
legal attachment levy was made. 
Gamson v. Pritchard, 210 Mass. 296, 
96 NE 715. 

[b] Whe pledgee and not the 
pledgor is the proper person to bring 
such suit so long as such relation 
exists between them. Selleck v. Ma- 
con Compress, ete., Co., 72 Miss. 1019, 


17 S 603; Peebles v. Murphy, (Miss.) 
eae. Os 
85. See Equity §§ 7-149. 
86. See infra § 1538. 
87. Lyons v. Rogers;.3 S. Cy Li 5; 
88. Schumann v. California Nat. 


ae: Bank, 114 Or. 336, 347, 233: PB 
“All the authorities seem to be in 
accord that the voluntary redelivery 
by the pledgee to the pledgor of the 
thing pledged for a special purpose 
will not defeat the right of the 
pledgee, when that purpose has been 
fulfilled, to recover from the pledgor 
the pledged property, or to maintain 
an action against him for a conver- 
sion thereof; but if the pledgor, 
while so in possession of the pledge, 
sells or transfers it to a bona fide 
purchaser for value and without no- 
tice, the pledgee can neither recover 
it from such purchaser or maintain 
an action against the latter for its 
conversion. Continuance of posses- 
sion is indispensable to the lien of 
the pledgee, and when his custody 
over the pledge is abandoned the se- 
curity upon it is lost.’ Schumann 
v. California Nat. Assoc. Bank, supra. 
89. Page v. Boggess, 41 Mise. 46, 
83_NYS,_ 569. 
90. Mercantile Trust Co. v. Atlan- 
tic Trust Co., 69 Hun 264, 23 NYS 496. 
91. Recovery of property on pay- 
ment of debt see infra §§ 180-189. 
92. Johnson v. Robbins, 20 La. 
Ann. 569; Murray v. Farmers’, etc., 
Bank, (Mo. A.) 206 SW 577; King v. 
Boerne State Bank, (Tex. Civ. A.) 
159 SW 433, 487 [cit Cyc]. 
93. U. S.—Brown v. Newton First 
Nat. Bank, 132 Fed. 450, 66 CCA 293. 
D. C.—Stiles v. Selinger, 1 Seal): aCe 


29. 
Ill.—Union Nat. Bank y. Post, 192 


Tex.—King v. 
(Civ. A.) 159 SW 433, 437, [cit Cyc]. 

Wis.—Hinckley v. Pfister, 83 Wis. 
64, 53 NW 21. 

Tal Action for money had and re- 
ceived for use of the pledgor. Mayo 
v. Peterson, 126 Mass. 516. 

Right to waive tort and sue in con- 
tract see Actions § 159. 

94. See infra §§ 131-152. 


95. See Trover and Conversion [38 
Cyer2 tiie: 

$6. Johnson v. Robbins, 20 La. 
Ann. 569. 
wien Winston v. Rawson, 88 IIll.,A. 

98. Polytinsky v. Sharpe, 211 Ala. 


510, 100 S 750; Fairbanks v. Chunn, 
NEN IN 642, 56 S 847; Treadwell 
Ve Clarke L900IN., Yolbd uSi2 NE 505 [mo- 
tion for rearg den 190 N. Y¥. 542 mem, 
83 NE 1133 mem]; Hlectrie City Mo- 
tors, Inc. v. Ross, 92 Pa. Super. 468. 

[a] Replevin.—The pledgor may 
maintain replevin against a third per- 
son not claiming under the pledgee. 
Electric City Motors, Inc. v. Ross, 92 
Pa. Super. 463. 

[b] Suit against transferee of ob- 
ligor.—A mortgagee of cotton who 
has pledged the mortgage may nev- 
ertheless recover against a purchaser 
from the mortgagor. Oy ore Vv. 
Sharpe, 211 Ala. 510, 100 S 750 

[ec] Stolen stock.—The pledgor 
may recover pledged stock stolen 
from the pledgee and sold to defend- 


ant. Treadwell v. Clark, 190 N. Y. 
51, 82 NE 505. 
99. O’Herron v. Gray, 168 Mass. 


573, 47 NE 429, 60 AmSR 411, 40 LRA 
498; Henry v. Marvin, 3 EB. 1). Smith 
(ONG VED ale Hoppenstedt v. Amy, 174 
NYS 742, 745 [quot Cyc]; Arenas v. 
Raymundo, 19 Philippine 46. See 
Taeonee v. Fortin, 21 Que. Super. 

1. Brittan v. Oakland Sav. Bank, 
112 Cal. 1, 124 Cal. 282, 44 P 339, 5v 
P 84, 71 AmSR 58; Freeman v. Bris- 
tol Sav. Bank, 76 Conn. 212, 56 A 527; 
Patapsco Nat. Bank v. Meads, 131 Ma. 
573, 102 A 993, 996 [cit Cyc]; Hop- 
penstedt Vv. Amy, 174 NYS 742, 745 
[quot Cyc]; Powers v. Savin, 2 NYS 
835 (holding that it is error in such 


954 [49 C.J.] 
set off sums advanced to the pledgor on the property 
after notice of its true ownership,” nor upon a nego- 
tiable note not belonging to the pledgor and received 
by him otherwise than in the usual course of busi- 
ness,* nor to use the property to extinguish an ante- 
cedent indebtedness due him from the person making 
such delivery. These rules would apply with equal 
- force in favor of bona fide purchasers from the true 
owner.°® 

A conditional vendor who has failed to comply with 
statutory requirements® cannot recover from his 
vendee’s pledgee or persons claiming under the lat- 
ter." 

[§ 120] (b) Subsequent Purchaser or Claimant.® 
A subsequent purchaser of the property from the 
pledgor is entitled to recover possession from the 
pledgee only upon payment or tender to the pledgee 
of the amount of the debt for which it is security.® 

[§ 121] b. Conditions Precedent. In an action 
against the pledgee to recover the property itself or 
its proceeds, the pledgor must tender payment of the 
debt the pledge was given to secure,*® unless the lien 
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created by the pledge has been otherwise dis- 
charged.1! Likewise, ordinarily payment or tender of 
the secured debt is a condition precedent to the 
pledgor’s right to recover the property or its pro- 
ceeds from a third person,!? although there is au- 
thority to the effect that the pledgor may sue for the 
property before paying the debt, the pledgee being 
protected by an order that his claim shall be first paid 
out of the proceeds thereof.t* A mere offer to tender 
is not. sufficient.t4 

Where the debt has been paid to the pledgee, the 
pledgor need not make a tender to the third person 
in possession of the pledged property.!® 

No demand is necessary unless required by statute 
before a pledgee may sue a third person in trover for 
the property.?® 

[§ 122] c. Limitations.17 The statute of limita- 
tions begins to run against the pledgor’s right to re- 
cover the pledged property immediately such right 
acerues,'® which is ordinarily upon demand after 
payment?® or tender?® of the secured debt at matu- 
rity. ; 


case to award the surplus proceeds to 
the assignee for the benefit of the 
pledgor’s creditors). 

{a] If the loan was made in good 
faith for the benefit of an estate, al- 
though it proved invalid, the pledgee 
eannot be held liable for conversion 
‘of the collateral without repayment 
of his loan. Freeman v. Bristol Sav. 
Bank, 76 Conn. 212, 56 A 527. 

2. Kaminski v. Schefer, 46 App. 
Div. 170, 61 NYS 771; Hoppenstedt 
v. Amy, 174 NYS 742; Ryman v. Ger- 
lach, 153 Pa. 197, 25 A 10381, 26 A 302. 

3. Keutgen v. Parks, 4 N. Y. Su- 


SnOO: 

4. Van Ausdle Hoffman Piano Co. 
v. Jain, 39 Ida. 563, 228 P 342; Hop- 
penstedt v. Amy, 174 NYS 742. 

5. See cases infra this note. 

[a] If the suit is for the recov- 
ery of the property itself, and it is 
sold pending the action, judgment 
cannot be given for the surplus in ex- 
cess of the debt to the pledgee, since 
this did not constitute any part of 
plaintiff's action. Ambrose v. Evans, 
66 Cal. 74, 4 P 960 (where plaintiff 
claiming as assignee of the owner 
sued the pledgee of one with whom 
the owner had deposited the stock 
for safekeeping). J , 

[b] Where the evidence conflicts 
as to the authority of the superin- 
tendent of a mining corporation to 
pledge its bullion to a creditor of the 
corporation, a finding in favor of such 
authority will sustain a judgment in 
favor of the pledgee in an action of 
claim and delivery brought against 
him by a subsequent purchaser of the 
bullion from the corporation. Hoyt 
v. Selby Smelting, etc., Co., 90 Cal. 

"339, 27 Pi 288: ee 

6. See statutory provisions. : 

7, Leonard v. Harris, 147 App. Div. 
458, 131 NYS 909. See Van Ausdle 
Hoffman Piano Co. v. Jain, 39 Ida. 
563, 228 P 342 (where the conditional 
vendee pledged a piano in a state 
other than that of purchase and in 
which no recording statute existed 
and for an antecedent indebtedness, 
and the conditional vendor was al- 
lowed to recover despite noncompli- 
ance with the statute in the state 
where the conditional sales contract 
was made). 

[a] For instance, under a statute 
making a conditional sales contract 
void as to pledgees unless a copy is 
filed or a duplicate furnished the pur- 
chase, the conditional vendor. who 
fails to comply with either of such 
requirements cannot’ replevin his 
property (a piano) from one claiming 
through a pledgee of the conditional 
vendee. Leonard v. Harris, 147 App. 
Div. 458, 181 NYS 909. 


8. Subsequent purchaser from 


pee see supra § 119; and infra § 


9. Jones v. Rahilly, 16 Minn. 320. 


10. Cal.—Cushing v. New or Prac- 
tical Psychology Soe. Bldg. Assoc., 
166 iCal. (31,2134) 324 

La.—Johnson v. Robbins, 20 La. 


Ann. 569. 

Mass.—Cumnock vy. Newburyport 
Sav. Inst., 142 Mass. 342, 7 NE 869, 
56 AmR 679; Mayo v. Peterson, 126 
Mass. 516. 

Minn.—Palmer v. New York Mut. 
Ewing) -Co,;, 1.4 Minis Wie, £30 SNW: 
250, AnnCas1912B 957 [cit Cyc]. 

Miss.—Spencer v. O’Bryant, 140 
Miss. 474, 106 S 6. 

Mo.—Schaaf v. Fries, 90 Mo. A. 111. 

N. J.—Meisel v. Merchants’ Nat. 
Bank, 85 N. J. Li. 2538, 88 A. 1067. 
a Y.—Hopper v. Smith, 63 HowPr 
Re aes Vv. uuck, 11. OntwR 


3. 

[a] Replevin.—An article pledged 
with plaintiff's authority cannot be 
recovered in replevin, he not having 
paid or tendered the amount of the 
pledge or shown its payment. Spen- 
cor v. O’Bryant, 140 Miss. 474, 106 
11. Ark.—Meyer Bros. Drug Co. v. 
Matthews, 69 Ark. 483, 64 SW 264. 

Colo.—E. F. Hallack Lumber Mfg. 
Co. v. Gray, 19 Colo. 149, 34 P 1000. 

Mass.——Cumnock v. Newburyport 
Sav. Inst., 142 Mass, 342, 7 NE 869, 
56 AmR 679. 

Mich.—Feige v. Burt, 118 Mich. 2438, 
77 NW 928, 74 AmSR 390. 

N. Y.—Barber v. Hathaway, 47 App. 
Div AnilOb, .O2,.Ni Nos ne 4o pati lOO Ne Ye 
575, 61 NE 1127]; Kilpatrick v. Dean, 
EA ha 60 [aff 15 Daly 182, 4 NYS 

S. D.—Aulwes v. Farmers’ Bank, 44 
S. D. 92, 182 NW 528. 

Tex.—Luckett v. Townsend, 8 Tex. 
119, 49 AmD 723. 

[a] Where pledgee has paid him- 
self in full from the proceeds of the 
pledge transferred, and because of 
such transfer is unable to return the 
collateral, tender of payment by the 
pledgor is not necessary. Aulwes v. 
PoP mere Bank, 44 S. D. 92, 182 SW 

Other methods of discharge see 
infra § 170 et seq. . 

12. U. S.-—Talty v. Freedman’s 
Sen? 6th» CO.; 931 Ue Se menlsecomle eed: 

Ga.—Payne v. Power, 140 Ga. 759, 


ASW eM OE AY hte hs 
Miss.—Selleck v. Macon Compress, 
ete?) Co.” 72 Miss LOLS ice born olor 


Peebles v. Murphy, 17 S 278. 

N. Y.—McCutcheon v. Dittman, 164 
N. Y. 355, 58 NE 97 [mod 238 App. Div. 
285, 48 NYS 3860]. But see Felt vy. 


Heye, 23 HowPr 359 (allowing a re- 
covery without either payment or 
tender of the debt). 

Eng.—Donald v. Suckling, L. R. 1 
Q. B. 585, 21 ERC 301. 

[a] For example, a pledgor can- 
not recover his pledge of his pledgee’s 
assignee without paying or tendering 
the amount of the debt secured, un- 
less the facts excuse a tender. Payne 
v. Power, 140 Ga. 759, 79 SE 771. 

13. Ball-Thrash v. McCormick, 162 
N.C. 471; 78 SH’303; 

14. Payne v. Power, 140 Ga. 759, 
09 SS Be 77 

[a] For example, a pledgor’s of- 
fer to tender the amount of the debt 
secured is not equivalent to a tender 
so as to entitle him to recover his 


pledge. Payne vy. Power, 140 Ga. 759, 
(OAS oe Wise 
15. German Sav. Bank v. Ren- 


shaw, 78 Md. 475, 28 A 281. 

16. Porter v. Foster, 20 Me. 391, 37 
AmD 59. 

Aiternative judgment for recovery 
of property in trover see Trover and 
Conversion [38 Cye 2111]. 

_ 17. Bar of secured debt as affect- 
ing right of pledgee to realize on col- 
Shae see Limitations of Actions § 

Limitations as to pledgee’s right 
to hold property and apply it to se- 
cured debt see Limitations of Ac- 
tions § 195. 

18. Kase vy. Burnham, 206 Pa. 330, 
55 A 1028. 

[a] Equity (1) follows the law in 
the application of the = statute. 
(Wheeler vy. Breslin, 47 Misc. 507, 95 
NYS 966) (2) and will not permit a 
recovery by the pledgor after the 
lapse of the statutory period, al- 
though the delay was owing to plain- 
tiff’'s difficulty in establishing his title 
to the collaterals as against a third 


person (Kase vy. Burnham, 206 Pa. 
330, 55 A 1028). 
19. Wilson vy. Shocklee, 92 Ark. 


370, 123 SW 403; Brown v. Bronson, 
93 App. Div. 312, 87 NYS 872. 

{a] For example, the right to de- 
mand return of the collateral ac- 
crues upon payment of the debt it 
secures. Brown v. Bronson, 93 App. 
Div. 312, 87 NYS 872. 

[b]. Where a collateral note was 
repledged, and the note for which it 
was pledged was paid, the owner, 
having brought suit to recover the 
proceeds of the collateral note with- 
in three years after payment of the 
note for which it was pledged, and 
after demand on the holder, was not 
barred by limitations. Wilson vy. 
Shocklee, 92 Ark. 370, 123 SW 403. 

20. Wheeler v. Breslin, 47 Misc. 
507, 95 NYS 966. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 122-125] 


In Louisiana the statute of limitations does not run 
against the debt due the pledgee so long as he remains 
in possession of the property, at least to the extent 
of the value of such property.?1 

[§ 123] d. Parties. The usual rules respecting 
parties’* apply in actions to recover pledged prop- 
erty or its proceeds.?* It is not necessary for the 
pledgor to join as a plaintiff in an action or suit by 
the pledgee against a third person for recovery of the 
pledged property or its proceeds.?* Where his claims 
conflict with those of the pledgee, the pledgor may file 
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a cross complaint.25 The validity of a pledge to 
secure notes cannot be attacked by a suit to which 
neither the pledgor nor the holders of the notes are 
parties.?°® 

[§ 124] e. Pleading. The usual rules of plead- 
ing,*? including those respecting issues, proof, and 
variance,** apply in proceedings to recover pledged 
property or its proceeds. : 

[§ 125] f. Evidence. The usual rules?® apply to 
questions involving admissibility®® and sufficiency** 
of evidence, and burden of proof*? and presump- 


[a] For example, the right to de- 
mand return of the pledged property 
usually accrues upon a tender of the 
amount of the debt at its maturity. 
Wheeler v. Breslin, 47 Misc. 507, 95 
NYS 966. 

21. Villere v. Shaw, 108 La. 71, 


22,8 196. See Limitations of Actions 
i 


22. See Parties 47 C. a pl 
23. See cases infra this note. 


[a] Necessary parties.—Where, in 
an action to recover possession of 


shares of corporate stock held by de- 


fendant as security for the payment 


of certain notes given by plaintiff to 
a third person for the purchase price 
of the stock, there was no claim that 
the notes had not been paid, and de- 
fendant’s refusal 
stock was not based on that ground, 
but on the ground that he had an in- 


terest in the stock, the seller of the 


stock was not a necessary party. 
Leigh v. Laughlin, 222 Ill. 265, 78 NE 
563s Path. 223) Tl SA.-564]; 


[b] Withdrawal of party.—lIf, in 
an action by the pledgee, to which the 
pledgor is a party, to collect a note 
held by him as collateral, the pledgee 


takes other security from the maker, 
releases his interest in the note, and 


withdraws from the action, the pledg- 
or being substituted as plaintiff, the 


pledgor is not entitled to a judgment 


against the pledgee for the value of 


the note. Thomas v. Davis, 15 Tex. 
Riv. ‘A. 359, 39 SW 579. 
24. Michigan State Bank v. Gard- 
ner, 3 Gray (Mass.) 305. 
. Tom Boy Gold Mines Co. v. 
Green, 11 Colo. A. 447, 53 P 845. 
26. Hubbard v. Tod, 171 U. S. 474, 
19 SCt 14, 43 L. ed. 246. 
27. See cases infra this note. 


[a] A statement of claim in re- 


plevin shows a prima facie case 
which sets forth that defendant was 
indebted to plaintiff and as collateral 
for the debt assigned to plaintiff cer- 
tain chattels, the possession of which 
he was allowed to retain until the 
debt was paid, that the debt had never 
been paid, and the chattels never de- 
livered to plaintiff. Such a state- 
ment of claim is not overcome by an 
affidavit of defense averring that 
there had never been a delivery to 
plaintiff, either actually or construc- 
tively, of the property pledged and 
replevied. In such a case, where de- 
fendant retains possession under a 
claim property bond, he will not be 
heard to say that the chattels re- 
plevied were not the chattels pledged. 
Rickard v. Major, 34 Pa. Super. 107. 

[b] Affidavit of defense.—In an 
action of replevin to recover pledged 
property, defendant cannot in his af- 
fidavit of defense contradict the sher- 
iff’s return. If there was a wrongful 
return, the remedy is by an action 
against the sheriff. Rickard v. Major, 
34 Pa. Super. 107. ; 

{c] Complaint held sufficient to 
state cause of action.—In an action 
by a pledgor against the pawnbroker 
for recovery of the pledge, a com- 
plaint alleging delivery of the pledge 
as security for a loan, to be returned 
on payment thereof, with interest, the 
value of the pledge, that demand had 
been made for return of the, pledge 
before action brought, and refused 
on the ground that the pawnbroker 
had been notified by third parties not 
to deliver the pledge to plaintiff, 


to surrender the 


states a cause of action for conver- 
sion. Buchanan vy. Provident Loan 
Soc., 63 Misc. 269, 116 NYS 653. 

[d] Count in trover held sufficient. 
—Ayres v. French, 41 Conn. 142. 

{e] A plea of title which proves 
invalid does not deprive the pledgee 
of the right to insist upon his lien as 
pledgee. Hubbard v. Tod, 171-U. S. 
474, 19 SCt 14, 438 L. ed. 246. 

[f] Allegation of damage.—In re- 
plevin, under code provisions, depre- 
ciation in the value of pledged prop- 
erty unlawfully detainéd was an ele- 
ment of damage naturally to be con- 
templated, and therefore covered by 
plaintiff's averment of general dam- 
age without any allegation of special 
damages. Berry v. Bakersfield Bank, 
Li, Cal. 5206; 170) P45, 

Pleading generally see Pleading 
ante p 1. 

28. See cases infra this note. 

[a] When unpleaded defense 
available.—In an action to recover 
the possession of personal property 
pledged to plaintiff, where plaintiff's 
evidence showed that the property 
was pledged by a surety of the debt- 
or, and that the contract between the 
debtor and plaintiff had been altered 
so as to discharge the surety, this de- 
fense is available to defendant al- 
though not pleaded. Wright Steam 
Wngine Works v. McAdam, 113 App. 
Divaastesc9 9 NYS ott Patt LIONS (Ys. 
550 mem, 83 NE 1135 mem]. 

{b] Variance held immaterial.— 
(1) In an action by the pledgor to 
recover the proceeds of a pledge, an 
allegation that it was assigned to E 
& Co., and proof that it was assigned 
to E, is an immaterial variance. 
Clarke v. Adam, 30 Tex. Civ. A. 66, 69 
SW 1016. (2) Other cases. Knight 
v. Seney, 211 Ill. A. 324; Christianson 
v. National Citizens’ Bank, 168 Minn. 


211, 209 NW 899 (proof of defendant’s. 


personally taking over a mortgage 
made under an allegation of “‘collec- 
tion” by defendant); Campbell v. 
Davis, 49 Okl. 66, 152 P 829. 

Issues, proof, and variance gener- 
ally see Pleading § 1144-1211. 

29. Evidence generally see Hvi- 
dence 22 C. J. p 1. 

30. See cases infra this note. 

[a] Evidence held aflmissible.— 
(1) On the issue whether the trans- 
action by which plaintiff’s husband 
pledged her stock included her three 
hundred shares or only two hundred 
and ninety, the statement of the hus- 
band to defendants at the time that 
it was essential that plaintiff retain 
ten shares of the stock to enable her 
to remain a director and the fact that 
she did remain a director are admis- 
sible. Hill v. Kerstetter, 43 Ind. A. 
431, 86 NE 997, 87 NE 695. (2) In 
support of the pledgee’s claim that he 
had become absolute owner of prop- 
erty originally transferred to him as 
a pledge, he may show that, although 
he had numerous subsequent transac- 
tions with the pledgor, the latter did 
not mention the property nor claim 
any interest in it. Smith v. Sherry, 
55 Wis. 480, 18 NW 482. (3) Other 
cases. Nixon v. Carnegie Trust Co., 
161 App. Div. 643, 146 NYS 954 (terms 
of contract affecting pledge held ad- 
missible in suit by pledgor against 
pledgee) ; Featherston v. Greer, 
(Tex. Civ. A.) 169 SW 912 (authority 
of pledgee to deal with collateral 


| Campbell v. Davis, 


otherwise than as security for loan 
held admissible in a suit by pledgor 
against a third person for recovery 
of pledged property). 4 

_ Admissibility of evidence see [vi- 
dence § 157 et seq. 

31. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To support verdict for plaintiff. 
49 Okl. 66, 152 
P 829 (pledgor against pledgee). 
(2) To support verdict limiting plain- 
tiffs recovery. Bennett v. Weil, 28 
Ga. A. 266, 110 SE 744 (pledgor 
against pledgee). (3) To show 
pledgor’s ownership of pledged prop- 
erty. Strong v. Chaney, 182 Mich. 
37, 148 NW 168 (ledgor against 
pledgee). (4) To require a finding 
that a borrower from a bank received 
credit for all sums collected by it 
on collaterals. Des Moines Nat. Bank 
v. Sisson, 143 Iowa 191, 121 NW 533 
(pledgor against pledgee). (5) Fo 
show defendant pledgee, sued by 
original owner, was a bona fide pur- 
chaser without notice of restrictive 


agreement between plaintiff and 
plaintiff’s assignee, defendant’s 
pledgor. Anderson v. Citizens’ Bank, 


97 S. C. 458, 81 SE 158. (6) To sus- 
tain finding that defendant had ap- 
propriated mortgage. Christianson 
v. National Citizens’ Bank, 168 Minn. 
211, 209 NW 899 (pledgor against 
pledgee). : 

{b] Evidence held insufficient: 
(1) To justify finding of fraud on 
part of pledgee.in suit by pledgor. 
Giller v. Thief River Falls First Nat. 
Bank, 151 Minn. 414, 186 NW 816. 
(2) To show pledge of property, al- 
legedly deposited as collateral, in ac- 
tion by pledgor to recover it from 
pledgee. Robinson y. Huschle, 233 
fll. A. 519. (3) To support peremp- 
tory instruction for pledgee in suit 
by pledgor. Anchor y. Gose, (Tex. 
Civ. A.) 8 SW (2d) 690. (4) To show 
that property had been pledged be- 
fore levy thereon in pledgee’s action 
against third person. Dunlap v. 
Squires, (Tex. Civ. A.) 186 SW 843. 

Weight and sufficiency of evidence 
see Hvidence §§ 1730-1806. 

32. See cases infra this note. 

[a] Payment of note.—So long as 
the principal obligation and the col- 
lateral pledged for its security re- 
main with the creditor, or, upon his 
death, with his personal representa- 
tives, the burden is upon the debtor, 
in an action to recover the collateral, 
to show that the note has-been paid, 
and to explain its continued posses- 
sion by the creditor or his represen- 
tatives. Brown v. Bronson, 93 App. 
Diy. 312, 87 NYS 872. 

bb Excuse for refusal to deliver 
on demand.—Where in an action on 
a promissory note for printing, which 
was secured by the retention by plain- 
tiff of certain books, defendant cross 
complained that such books had never 
been delivered to it, the burden was 
on plaintiff to show facts in excuse 
of its refusal to deliver the books on 
demand. “Engebritsen v. Latin-Amer- 
noes Pubs Cor) sseCal. Ay 141 5 e 


{c] Error in accounting.—W here 
a bank once accounts for proceeds of 
collaterals, it need not assume the 
burden of a second accounting, the 
burden of showing mistake in the 
first being on the borrower. Des 
Moines Nat. Bank y. Sisson, 143 Iowa 
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tions,®* in proceedings for the possession of pledged 
property or its proceeds. One sued in replevin has 
the burden of proving an alleged defense of a pre- 
existing debt and pledge.*4 

[§ 126] g. Trial. On conflicting evidence, ques- 
tions of fact are for the jury.*® The usual rules re- 
specting instructions®® apply in proceedings for pos- 
session of pledged property or its proceeds.** 

[§ 127] h. Amount and Extent of Recovery—(1) 
In Suit by Pledgee—(a) Against Pledgor. In a suit 
by the pledgee against the pledgor for the latter’s 
retaking of the pledged property, the pledgee is en- 
titled to a judgment for the return of the goods or 
payment of the debt due.*® Jn other words, -plain- 
tiff is entitled to recover only the property itself, or 
the debt it was given to secure, with interest, as this 
is the measure of the pledgor’s liability to him.*® 

[§ 128] (b) Against Third Person. In an action 
in trover against a third person, the pledgee is ordi- 
narily entitled to an alternative judgment for the 
full value of the collaterals,*® irrespective of the 
amount for which they were pledged, as this is the 
measure of his responsibility to the pledgor.*? But 
upon an action against a purchaser from the pledgor, 
the pledgee can recover only the amount of his debt,*? 
as this would be the extent of his recovery against the 
pledgor himself.** 

[§ 129] (2) In Suit by Pledgor—(a) Against 
Pledgee. A pledgee sued for conversion ordinarily 
has the option of returning the pledged property in- 
stead of paying its value.*+ A pledgee condemned 
to pay the cash value of pledged property in event of 
failure to return it may deduct from such cash value 
the amount of the unpaid loan secured.*® If a 


190); 120 INIW 533. issues); 

Burden of proof generally see Hvi- 
dence §§ 13-24. 

83. See case infra this note. 

[a] Recovery of stolen property. 
—Where the pledgee shows that the 
property has been stolen from him, 
it will be presumed, in the absence of 
evidence to the contrary, that he has 
not subsequently recovered it. Ware 
v. Squyer, 81 Minn. 388, 84 NW 126, 
83 AmSR 390. ; 

Presumptions generally see Evi- 


and damages). 
Ga. A. 
Swann, supra]. 


[b] 
attached 


be actual 
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Park v. Swann, 
39, 92 SE 398 (negligence of pledgee 
See Park v. Hall, 20 
41; 92 SH 399 ffoll Park v. 
Instruction properly refused. 
—On atrial of the right of property 
in the hands of a. tenant, 
claimed by the landlord as security 
for a debt, an instruction that posses- 
sion, to support a pledge, need not 
physical possession 
properly refused, since the jury might 


[§§ 125-131 


pledged note is construed as paid to the pledgee, no 
matter by what means, he is liable for the face value, 
whether it was legally collectable or not.*® The 
pledgor may recover the full sales price from the 
pledgee even though the latter took a note for the 
purchase price which he subsequently surrendered for 
less than its face value.*? ES 

Interest. Where the property is sold by the 
pledgee on credit, without interest, and the sale is 
ratitied by the pledgor by his suing for the proceeds, 
the pledgor is chargeable with interest on his debt 
not only to the time of the sale, but until the payment 
of sufficient purchase money to discharge his debt.*% 

Where the.property of a number of pledgors has 
been mingled together and converted by the pledgee, 
the surplus proceeds of such property remaining up- 
on the pledgee’s insolvency is impressed with a trust 
for the benefit of the pledgors in proportion to their 
LOSShae 

[§ 130] (b) Against Third Person. Where the 
pledgor has conferred upon the pledgee the indicia of 
ownership of the property, he can recover from a 
third person who has received it from the pledgee in 
good faith as collateral for a loan only the value of 
the property in excess of the loan by defendant to the 
pledgee.°® Where the pledgor consents to a sale by 
one claiming by a transfer from his pledgee, he can- 
not hold such person responsible for more than the ae- 
tual amount received although the property is sold 
for less than it is worth.° 

[§ 131] 3. Actions for Damages—a. Right of Ac- 
tion—(1) By Pledgee—(a) Against Pledgor. Where 
the pledgee has delivered the property to the pledgor 
for a special purpose, an action in trover,®? or the 


20 Ga. A. |D. 50, 76 NW 504. 

43. Grand Forks Second Nat. Bank 
v. St. Thomas First Nat. Bank, supra. 

Amount and extent of recovery in 
pledgee’s suit for conversion against 
pledgor see supra § 127. 
pacer v. Robbins, 20 La. 

45. Alcolea v. Smith, 150 La. 482, 
90S. 769, 24. (ATOR Sib: 

[a] For example, where the 
pledgee was condemned to pay the 
value of certain jewelry pledged, 


was 


dence §§ 25-88. 


34. Patton v. Washington, 54 Or 
ATO PLO Se: 60, 
[a] MIllustration.—Where defend- 


ant brought an action in replevin to 
recover a diamond ring and stud, and 
plaintiff then brought a suit to re- 
strain such action, admitting that de- 
fendant owned such property but in- 
sisting that it was pledged to him 
for a preéxisting debt, plaintiff had 
the burden of proving the debt and 
pledge. Patton v. Washington, 54 Or. 
479, 103 P 60. 

35. Tupelo Bank v. Thompson, 186 
Ala. 600, 65 S 147; Bennett v. Weil, 
8 (Ga As 266s 1100Sh 744" Parkin. 
Swann, 20 Ga. A. 39, 92 SE 398; State 
Nat. Bank v. McMahan, 45 Okl. 585, 
146 P 1. See Briscol v. American 
Southern Trust Co., 176 Ark. 401, 4 
SW. (2d) 912 (holding that, where a 
complaint did not show that the note 
was marked “paid” or the intention 
with which the note was transferred, 
the court could not say as matter of 
law that one taking the note was a 
purchaser). . 

[a] Negligence of pledgee in an 
action by the pledgor. Park Pe 
Swann, 20 Ga. A. 39, 92 SE 398. 

36. See Trial [88 Cyc 1594-1818]. 

37. See cases infra this note. 

[a] Instructions held proper.— 
Bennett v. Weil, 28 Ga. A. 266, 110 
SE 744 (notice to pledgor replacing 
cotton ‘on call;’” submission of all 


rhave understood that if the contract 


of pledge existed, the right of pos- 
session thereunder would give appel- 
lant possession by presumption, with- 
out any element of delivery, which 
is not the law. Riley v. Hallmark, 
(Tex. Civ. A.) 180 SW. 134; 

88. Jones v. Hicks, 52 Miss. 682 
(revising judgment which gave 
pledgee right to return of goods or 
their full value). 

39. Rolfe v. Huntsville Lumber 
Co,,-8 Alas “Ay 487) 5015162. S253%, Peit 
Cyc]; Jones v. Hicks, 52 Miss. 682; 
Walcott v. Keith, 22 N. H. 196; Hard- 
castle v. National Clothing. Co., 137 
Tenn. 64, 191 SW 524. See Hollister 
v. Dinsmore, 191 Ill. A. 377. 

“The measure of damages is the 
amount of the debt with interest, 
where the value of the property ex- 
ceeds the debt, and is the value of the 
property with interest, where it is 
less than the amount of the debt.” 
Rolfe v. Huntsville Lumber Co., su- 
pra. 

40. See infra text and note 41. 

Recovery of damages or alternative 
judgment for property in trover gen- 
erally see Trover and Conversion [38 
Cye 2211). 

41. Soule v. White, 14 Me., 436; 
Jones v. Hicks, 52 Miss. 682; Hanover 
Nat. Bank v. American Dock, ete., Co., 
14 App. Div. 255, 48 NYS 544. 

42. Grand Forks Second Nat. Bank 


which he failed to deliver, the judg- 
ment was modified so as to condemn 
him to pay the difference between 
such value and the amount of the un- 
paid loan. Alcolea v. Smith, 150 La. 
482, 90 S 769, 24 ALR 815. 

46. Union Nat. Bank v. Post, 192 
Aeaye 61 NE 507 ‘[aff 98 Til. Ax 

47. Demars v. Hudon, 33 Mont. 
17.0, 82) PP" 952. 

48. Demars vy. Hudon, supra. 

49. Whitlock v. Seaboard Nat. 
Bank, 29 Mise. 84, 60 NYS 611. See 
also Van Woert v. Olmstead, 71 NYS 
431 (holding that, where stock be- 
longing to customers is pledged by 
a firm of brokers for their own debt, 
and subsequently, upon a genera) as- 
signment of the firm, the stock is sola@ 
by the pledgees for more than the 
amount of their debts, the pledgees 
must pay the costs of sale, and one 
of the customers who has brought 
suit against the pledgees for an ac- 
counting is entitled to have his costs 
paid out of the fund recovered for 
the benefit of himself and other cus- 
tomers). 

50. Van Woert v. Olmstead, 71 
NYS 431; Klein’s App., 10 Pa. Cas. 
477, 14 A 369. 

51. Merchants’ Bank vy. Livings- 
ton, di Eun 321 iat oN Yeuodsis 

52. Rolfe v. Huntsville Lumber 
Co., 8 Ala. A. 487, 62 S 537; Knight 


v. St. Thomas First Nat. Bank, 8 N.’ v. Seney, 211 Ill. A. 324; Hays v. Rid- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 131-136} 


statutory substitute therefor,®* lies against the 
pledgor for conversion of the property. It is no de- 
fense to the action that the pledgee wrongfully sold 
other securities which he held for the same debt.®* 
[§ 132] (b) Against Third Person. The pledgee, 
being entitled to the possession of the property, may 


bring an action for damages against anyone who. 


wrongfully injures it,®* or converts it to his own 
use,°® even though it is taken under an attachment 
recular on its face,®? or against one who returns it, 
without authority, to the pledgor.®8 

[§ 133] (2) By Pledgor®*—(a) Against Pledgee. 
Upon a conversion of the property by the pledgee, the 
pledgor, instead of suing for the property itself or 
its proceeds,®°° may maintain-an action at law for 
damages®! for breach of the contract to keep the 
property safely and restore it to the pledgor upon 
payment of the debt,®? or an action on the case,** or 
he may plead such conversion as a set-off to a suit 
on the original debt by the pledgee or his represent- 
ative.°* Where plaintiff sues only for damages for 
conversion, he is not entitled to judgment for the 
property itself.®> 

In the absence of loss, the pledgor cannot recover 
damages for conversion.®® 

Conversion of several things. The pledgor should 
ordinarily bring one action for conversion of sev- 
eral different things pledged under one contract.*7 

The present right to possession is an essential ele- 
ment of a suit for conversion®® unless the pledgee has 
become unable to return the pledged property.*° 

[§ 134] (b) Against Third Person. The pledgor, 
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as general owner of the property, may maintain an 
action for damages against a third person for its in- 
jury or conversion.*° But the pledgor, not being en- 
titled to the possession of the property, cannot main- 
tain trespass for taking it from the possession of 
the pledgee,’ except with the latter’s consent.7* The 
pledgor may recover damages against a third person 
by reason of whose breach of contract to pay the 
pledgor’s debt to the pledgee the collateral has been 
forfeited.7° 

Where the pledgee has surrendered a note to the 
maker for less than its full value, in addition to the 
pledgor’s remedy against the pledgee for conver- 
sion,’* he may also recover from the maker the 
residue on the note.*® 

[§ 135] (8) By Third Person. A subsequent pur- 
chaser of the property from the pledgor may main- 
tain an action for its conversion.7® One to whom the 
goods have been delivered by the pledgee, with the 
consent of the pledgor, may maintain an action for 
their conversion.*7-7§ 

Maker of pledged note. Where the pledgee has 
wrongfully transferred a note pledged to him, he will 
be liable to the maker, upon the payment or tender of 
his debt, for the amount the maker was shiiged to 
pay to the holder of the note.*® 

Prior lienor. Any liens existing on the satay 
at the time of its pledge may be enforced against the 
pledgee.®° 

[§ 136] b. Conditions Precedent. The pledgor 
may sue the pledgee for damages for conversion with- 
out first demanding a return of the pledged prop- 


dle, 3 N. Y. Super. 248. 234, 94 P 889. demand of each article, the contract 
53. Hurst v. Coley, 15 Fed. 645. 62. Heinze v. McKinnon, 205 Fed.| of pledge is entire, and the pledgor 
54. Hays v. Riddle, 3 N. Y. Super. | 366, 123 CCA 492; Brown v. Newton | cannot bring separate actions of tro- 

248. First Nat. Bank, 132 Fed. 450, 66] ver for separate articles. Bullard v. 

, 55. Barnes v. Baltimore United R., | CCA 293; Murray v. Farmers’, etc., | Thorpe, 66 Vt. 599, 30 A 36, 44 AmSR 

etc., Co., 140 Md. 14, 22, 116 A 855 | Bank, (Mo. A.) 206 SW 577; Schaaf | 867, 25 LRA 605. 

[eit Cyc]; Barnes v. Swift, 11 Oh. |v. Fries, 90°:Mo. A: 111; Lawrence 68. Moore, etc., Co. v. Manufac- 


Dec. (Reprint) 321, 26 CincLBul 110..| v. 

{al Eor example, the conditional 
seller of an automobile truck, and a 
corporation to which it assigned its 
interest in the contract and purchase- 
money note, and any claim for dam- 
ages for injury to the property as col- 
lateral security for the indorsement 
of a note, may sue for damages for 
injury to their respective interests. 
Barnes v. Baltimore United R., etc., 
Co., 140 Md. 14, 116 A 855. 

[b] Case for slave-—Where a 
slave was left in pledge, redeemable 


State Bank, 
63. 


the case). 
64. 


Maxwell, 53 N. 
469, 64 Barb. 102]; 
QTex i Civ As) 5 95 SW. 
433, 487 [cit Cyc]. 
Nabring v. 
Ala. 204 (holding that, although a 
stockholder, after pledging his stock, 
has not such legal title as will en- 
able him to maintain trover 
the pledgee for an unauthorized sale, 
he may maintain a special action on 


See infra § 231. 


turers’ Nat. Bank, 261 Mass. 328, ‘158 
NE 755. 

69. Moore, etc., Co. v. Manuisctur: 
ers’ Nat. Bank, supra. 

70. Polytinsky v. Sharpe, 211 Ala. 
510, 100 S 750; Barnes v. Baltimore 
United R., ete., Co., 140 Md. 14, 22, 
116 A 855 [eit Cyel, | See Parkyn v. 
Turley, 206 fll. ‘ 

[a] For peers ee fact that a 
mortgagee of cotton has transferred 
the mortgage as collateral security 
does not affect its right to recover 


Yi, 09> [aff 6. Mans. 
King. v. Boerne 


Mobile Bank, 58 


against 


upon certain conditions, and the Hage ae, xa Neo ee pe Bank, 
pledgor sold the slave absolutely to a 66. Gemnee 3 Reading Nat 


third person who obtained possession 
and refused to deliver the slave to the 
pledgee, the latter could not main- 
tain trover against such third per- 
son, but his remedy was by special 
action on the case. Lyons vy. Rogers, 


BP oes 

56. Rolfe v. Huntsville Lumber 
Co., 8 Ala. A. 487, 62 S 537; Farm- 
ers’, etc., Bank v. Hamilton, 30 Ga. 


A. 194, 117 SE 287; Colburn vy. Com- 
mercial Security Co., 172 Ill. A. 510; 
Barnes v. Swift, 11 O. Dec. (Reprint) 
321, 26 CincLBul 110. 

[a] Conversion of hypothecation. 
—Colburn v. Commercial Security Ce., 
272). Ll. As 520. 

57. Roeder v. Green Tree Brewery 
Co., 33 Mo. A. 69. See De Blondeau 
v. Faulkner, 5 Alaska 55 (holding 
that agent as pledgee without any 
special ownership in property cannot 
sue marshall for damages when prop- 
erty was seized under attachment). 

58. Faulkner v. Santa Barbara 


First Nat. Bank, 130 Cal. 258, 62 Ps 
463. 
59. Actions for return of property 


on discharge of secured debt see in- 
fra §§ 183--189. 

60. See supra §§ 115-130. 

61. Bell v. State Bank, 153 Cal. 


Bank, 78 Pa. Super. 
Haasze, 138 Wash. 604, 245 P 24. 

[a] Illustrations.—(1) Where 
plaintiff procured a loan from defend- 
ant bank secured by collateral, which 
loan at maturity was paid by a third 
person, who obtained the collateral 
and used it to obtain another loan 
elsewhere, and plaintiff was required 
to pay a part of the latter debt, less 
than his own original indebtedness 
to regain possession of his securities, 
plaintiff could not recover for deliv- 
ery of the securities to the third per- 
son, having failed to show that he 
had been injured. Hammeke v. Read- 
ing Nat. Bank, 78 Pa. Super. 538. 
(2) Where the pledgee of a note and 
second mortgage took a deed from the 
mortgagor, and thereafter traded eq- 
uity in the mortgaged land for equity 
in other lands, that there might have 
been a conversion was immaterial as 
no damage to the pledgor was shown. 
Gray v. Haasze, 138 Wash. 604, 245 
P 24, 

67. Bullard v. Thorpe, 66 Witae Do os 
30 A 36, 44 AmSR 867, 25 LRA 605. 

[a] If several items of property 
are pledged at one time, for one sum, 
and no reason exists for a separate 


5383. ‘Gray: fv: 


from the purchaser from the mort- 
gagor for conversion of the cotton 
mortgaged. eA gan Sharpe, ae 
Ala. 510, 100 S 75 

Tis Gay Vi erith: SSANL ES 171. 

72. Fairbanks v. ‘Chunn, 2 Ala. A. 
642, 56 S 847. 

73. Rea v. Forrest, 88 Ill. 275. 

74. See supra § 133. 

75. Zimpleman v. Veeder, 98 Ill. 
Union Trust Co. v. Rigdon, 93 
458; Craig v. McHenry, 35 Pa. 
120; De Clark v. Waters, 10 Wyo. 31, 
6.) Ps 855. 

76. Mercantile Trust Co. v. Atlan- 
tic Trust Co., 86 Hun 213, 33 NYS 252; 
Genet v. Howland, 45 Barb. (N. Y.) 
560, 30 HowPr 360 

Action for surplus pater payment 
of debt see infra § 22 

103 


77-78. Clark  v. 
Mass. 335. 

79. Romero v. Newman, 50 La. 
Ann. 80, 28 S 498. See Edenfield v-. 
Smith, 386 Ga. A. 682, 187 SE 841 
(“the conversion by the holder of col- 
lateral pledged to secure a promis- 
sory note does not operate ‘as a can- 
cellation of the note.’ The remedy of 
the maker or the party aggrieved by 
the conversion may be an action of 
trover or a suit or counterclaim for 
damages’’). 

80. Blalock v. Keys, 13 KyL 205. 


Se 
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erty,®! or tendering the amount of his debt.§? 
may also sue a third person without previous tender 


of the debt.* 
[§ 137] c. Defenses; 


damages for the conversion.*® 


paid.8° 


act by the pledgor may constitute a defense. 
pledgor is not estopped from recovering damages 
against his pledgee for a wrongful sale of the prop- 
erty by the fact that he has purchased the property 


from the pledgee’s vendee.*® 


Recoupment, set-off, and counterclaim.°° 
rules applicable to the propriety of a set-off or coun- 


81. Cox v. Albert, 78 Ind. 241; 
Crawford v. Verry, 12 Ind. 427; Ush- 
er v. Van Vranken, 48 App. Div. 413, 
63 NYS 104; Clinton Nat. Bank v. 
McKennon, 26 Okl. 835, 110 P 649. 
See Scrivner v. Woodward, 139 Cal. 
314, 73 P 863 (holding that, where a 
pledgee of certain bonds agreed to 
cancel the debt and return the bonds 
in consideration of services rendered 
and to be rendered by the pledgor, a 
demand for the return of the bonds 
was essential, to make the pledgee’s 
retention thereof a conversion). 

82. Ark.—Hamburg Bank Vv. 
George, 92 Ark. 472, 123 SW 654. 

ee —Cox y. Albert, 78 Ind. 241. 

n.—Lynn v. McCue, 94 Kan. 761, 
118 ot 47 P 808 [cit Cyc]. 

Mass.—Fletcher v. Dickinson, 7 Al- 
len 23. 

Mo.—Schaaf v. Fries, 90 Mo. A. 

ih ‘ 

N. Y.—Wilson v. Little, 2 N. Y. 443, 
51 AmD 307; Usher v. Van Vranken, 
48 App. Div. 413, 63 NYS 104; Kil- 
patrick v. Dean, 15 Daly 182, 4 NYS 
708; Sheridan v. Presas, 18 Misc. 
180, 41.NYS 451; Kilpatrick v. Dean, 
3 NYS 60 [aff 15 Daly 182, 4 NYS 
708]; Read v. Lambert, 10 AbbPrNS 
428; Lewis v. Graham, 4 AbbPr 106; 
Hopper v. Smith, 63 HowPr 34; Dyk- 
ers v. Allen, 7 Hill 497, 42 AmD 87. 
See New York, etc., R. Co. v. Davies, 
38 Hun 477 (holding that, where the 
pledgee of stock wrongfully hypothe- 
eates it, the conversion does not so 
far destroy the contract of pledge 
as to entitle the pledgor to demand 
the return of the stock, without ten- 
der or payment of his debt). 

S. —Aulwes v. Farmers’ Bank, 
44.8. D. 92, 182 NW 528. 

Tex. —King vy. Boerne State Bank, 
(Civ. A.) 159 SW 433, 440; New York 
Oriental Bank vy. Western Bank, etc., 
Co., (Civ. A.) 143 SW 1176. 

See Farrell v. Stafford, 203 Ill. A. 
35%; Halliday v. Holgate, i." R.. 3 
Exch. 299 (pledgor or his assignee 
has no right to damages for conver- 
sion without first paying or tender- 
ing secured debt). 

“Yo hold that a tender is necessary 
before any rights can be asserted by 
the pledgor, after a sale by the 
pledgee, would mean that, if the 
pledgur was unable to pay the money 
or tender the same, he would be de- 
prived of remedy, though the sale 
was made in gross violation of the 
duty which the law imposes upon the 
pledgee, namely, to exercise his con- 
trol of the pledge so as to subserve 
the interests of the pledgor as well as 


his own.” King vy. Boerne State Bank, 
supra. : 
83. Usher v. Van Vranken, 48 App. 


Div. 413, 68 NYS 104; Gregg v. Co- 
lumbia Bank, 72 S. C. 458, 52 SE 195, 
110 AmSR 633; King v. Boerne State 
Bank, (Tex. Civ. A.) 159 SW 433. 


Recoupment and Set-Off. 
As in other eases,** a tender back of the property by 
the wrongdoer is not a bar to an action to recover 
However, 
pledgee had previously offered to return the property, 
but the pledgor refused to pay the debt, he cannot in 
his action against the pledgee complain that pledgee 
could not have delivered the property if he had 
A waiver®’ or ratification®® of the wrongful 
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terclaim generally,®1 one sued for a conversion of a 
pledged securities may set off an indebtedness due 
from plaintiff to him.®? 
entitled to have the debt due him set off against the 
amount of damages recovered,®® and the pledgor will 
then usually be entitled to interest on the surplus 
from the date of the conversion.°®# 
the pledgor against the pledgee for conversion of the 
property, the latter is entitled to set off damages sus- 
tained by him by reason of the pledgor’s breach of 
the contract the pledge was given to secure;°® but 
he eannot show, in an action against him for surren- 
dering notes to the maker for less than their face 
value, that the pledgor was indebted to the maker of 


In all cases the pledgee is 


In an action by 


amount greater than the pledgor’s 


[§ 138] d. Pleading. General rules of pleading,?* 


Under 


84. See Trover and Conversion [38 
Cye 2060]. 
85. King v. Boerne State Bank, 


(Tex. Civ. A.) 159 SW 433. 

86. Tolbert v. Fouche, 129 S. C. 
338, 123 SE. 859. 

87. Bennett v. Weil, 28 Ga. A. 266, 
110 SE 744; Ontario First Nat. Bank 
v. Seaweard, 78 Or. 567, 152 P 883. 

[a] Failure to object to the 
pledgee’s proposed- action with re- 
spect to pledged property may estop 
the pledgor from later raising an ob- 
jection. Bennett v. Weil, 28 Ga. A. 
266, 110 SH 744. 

[b] Waiver shown.—Ontario First 
Saal te v. Seaweard, 78 Or. 567, 152 


88. McElmurray v. Heard, 30 Ga. 
A. 677, 119 SE 220; Kennedy v. Dex- 
ee Banking Co., 29 Ga. A. 95, 113 SE 

iy 

[a] Attempted acceptance under 
protest.—Where the pledgee wrong- 
fuliy sold property, and applied part 
of the proceeds to payment of the 
debt, and tendered the balance to the 
pledgor in settlement, the pledgor’s 
acceptance thereof with full Knowl- 
edge, although under protest, ratified 
the sale, when the pledgee did not 
agree that acceptance might be with- 
out prejudice. McElmurray v. Heard, 
30 Ga. A. 677, 119 SE 220; Kennedy 
v. Dexter Banking Co., 29 Ga. A. 95, 
113 SE 819. 

89. Hilgert v. Levin, 72 Mo. A. 48. 

90. Pledgor’s recoupment for con- 
version in action by pledgee to col- 
lect secured debt see infra § 231. 

91. See Set-Off and Counterclaim 
[84 Cye 618]. 

92. National Bank of Commerce vy. 
Maryland Ahan Co., 307 Mo, 417, 
270 SW 691. 

93. Ark.—Hamburg Bank v. 
George, 92 Ark. 472, 123 SW 654. 

Cal.—Revert v. Hesse, 184 Cal. 295, 
193 P 943. 

Ill.—Union Nat. Bank v. Post, 93 
Beye 339 [aff.192 Ill. 385, 61 NE 

Kan.—Lynn vy. MCue, 96 Kan. 114, 
115, 150 P 523. [quot Gye]. 

Md.—Dowler v. Cushwa, 27 Md. 
354; Baltimore Mar. Ins. Co. v. Dal- 
rymple, 25 Md. 269. 

Mass.—Farrar vy. Paine, 173 Mass. 
58, 538 NE 146. 

Mich.—Feige v. Burk, 118 Mich. 
243, 77 NW 928, 74 AmSR 390. 

Mo.—Kegan v. St. Joseph Park 
Bank, 8 SW (2d) 858, 872 [cit Cyc]; 
Hornsby v. Knorpp, 207 Mo. A. 302, 
232 SW 776, 782 [cit. Cyc]. 

eT Ea nie et v. Averill, 8 Nebr. 
151. 

N. Y.—Barber v. Ellingwood, 137 
App. Div. 704, 122 NYS 369; Bailey 
v. American Deposit, ete., Co., 52 
App. Div. 402, 65 NYS 330 [aff 165 N. 
Y. 672, 59 NE 1118]; Dykers v. Allen, 
7 Hill 497, 42 AmD 87 [aff Allen vy. 


more particularly those applicable to actions for con- 
version,®*® apply 


respecting pleadings in actions for 


Dykers, 3 Hill 593]; Nexsen v. Lyell, 
5 Hill 466. See Strong v. ‘National 
Mechanics’ Banking Assoc., 45 N. Y. 
718 (holding that, where a bank with 
which bonds are deposited to secure 
a loan, after selling the bonds at a 
private sale under an alleged bank- 
er’s lien for an overdraft, sells and 
transfers its entire claim for the 
overdraft to a third party, the bank 
renders the pledgor responsible to the 
purchaser for the full amount as- 
signed to him, and debars itself from 
using any part of the assigned claim 
as an offset against its liability to 
the pledgor on the bond transaction). 

Tenn.—Clark v. Cullen, (Ch. A.) 
44 SW 204. But see Ball v. Stanley, 
5 Yerg. 199, 26 AmD 263 (holding 
that, where the pledgor tenders the 
amount of the debt, and the pledgee 
refuses it, the pledgor may maintain 
trover and recover the full value of 
the property without any abatement 
for the amount for which the proper- 
ty was pledged, the pledgee being left 
to his action to recover the money). 

See Garrison vy. Bryant, 10 Phila. 


(Pa.) 474. 
[a] Counterclaim or recoupment. 
—‘When the pledgor is directly 


bound on the principal debt and has 
put up collateral to secure his own 
obligation, the debt may be inter- 
posed by the pledgee as a counter- 
claim under the _ statute. Section 
1233 ,°Ri See Moi org Ces a eee 
where, as here, the pledgor has put 
up the collateral merely to secure the 
debt of some one else, the pledgee 
cannot, of course, counterclaim 
against the pledgor in the suit for 
conversion—for the principal debt is 
due from a third party—but he may 
recoup defensively as at common law 
for the amount thereof, not exceed- 
ing the value of the collateral. By 
the recoupment the pledgor’s dam- 
ages are held to the value of his in- 
terest in the collateral; that is to 
say, the value of the collateral minus 
the amount of the principal debt, if 
the former exceed the latter.” Ke- 
gan v. St. Joseph Park Bank, (Mo.) 
8 SW (2d) 858, 872. 

[b] Bringing in specific notes.— 
Defendant filing recoupment in an ac- 
tion for conversion of pledged securi- 
ties, thus settling some but not all 
of the securities, should bring in spe- 
cific notes for recoupment, so that it 
may be definitely known ‘which par- 
ticular notes are settled by the re- 
coupment. Kegan v. St. Joseph Park 
Bank, (Mo.) 8 SW (2d) 858. 

94. See infra § 150. 

95. Reardon v. Patterson, 19 Mont. 
231, 47 P 956 
706. Union Trust Co. vy. Rigdon, 93 

97. See Pleading ante p 1. 

98. See Trover and Conversion 
[388 Cye 2065]. 


ee  n—h 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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damages for conversion brought by the pledgor 
against the pledgee,®® or against a third person. 
The pledgee’s complaint in an action for conversion 
must allege the amount due on the secured debt.? 
Where the gist of the action is conversion, and the 
proof fails to show conversion, a nonsuit is proper.* 
It is proper to exclude evidence not conforming to 
the issues as raised by the pleadings.‘ 
eral rules,®> where a written contract is not pleaded 
but appears for the first time in the evidence, evi- 
dence of fraud, mistake, or undue influence may be 
admitted without having been pleaded.® 

[§ 139] e. Evidence—(1) Burden of Proof and 
The burden of proof rests upon a 
_pledgor suing for conversion to establish the pledge,’ 
and to allege and prove not only the conversion, but 
Upon his failure to 
prove the actual value of the securities converted it 
will be presumed that they were of no value or only 


Presumptions. 


the fact and extent of his loss.§ 


99. See cases infra this note. 

{a] Complaint held sufficient.— 
United Bank, ete., Co. v. Jones, 30 
Ariz. 557, 249 P 747 (against general 
demurrer for failure to state cause 
of action where alleging private sale 
by pledgee to himself for inadequate 
price); Drake v. Pueblo Nat. Bank, 
44 Colo. 49, 96 P 999 (allegation of 
agreement respecting sale of collat- 
erals). 

[b] Complaint insufficient.—(1) A 
complaint, alleging that defendant 
pledgee failed to pay plaintiff pledgor 
a surplus on the sale of collateral 
securing plaintiff's debt, fails to state 
a cause of action in the absence of 
an allegation that there was a sur- 
plus. Willey v. Cameron, 217 App. 
Div. 651, 217 NYS 248. (2) In an ac- 
tion against brokers for converting 
securities belonging. to plaintiff, 
pledged by her husband with her con- 
sent for his account, which fact was 
known to defendants, where plain- 
tiff’s cause of action rested solely up- 
on absence of any lien of defendants, 
and plaintiff declined to amend her 
complaint to conform to the proof 
that no notice had been given her of 
the sale of the securities, although 
permitted so to do, and never inti- 
mated that she had a cause of action 
for unlawful sale of the securities 
without such notice, her complaint 
was properly dismissed. Moore v. 
Rodewald, 142 App. Div. 741, 127 NYS 
725. 

[ec] Answer sufficient to present 
issue of conversion.—In an action on 
a note, an answer that plaintiff, with- 
out the authority, consent, or knowl- 
edge of defendant, canceled a collat- 
eral note, and that by reason thereof 
defendant’s indebtedness to plaintiff 
was extinguished and paid in an 
amount equal to the collateral note, 
which was the entire amount due on 
the note sued on, presents the issue 
whether plaintiff without defendant’s 
consent surrendered the _ collateral 
note and extinguished the debt of the 
maker thereof. Danbury Trust, etc., 
Bank v. Weber, 197 Iowa 263, 197 
NwW 1, 

[d] Variance not shown.—Where 
the petition, in an action for conver- 
sion of collateral pledged to secure 
a note, alleged that the note was pay- 
able to the order of C and the proof 
showed that it was payable to the 
bank of which C was cashier, there 
was no variance. Campbell v. Davis, 
49 Okl. 66, 152 P 829. 

1. See cases infra this note. 

{a] Complaint.—(1) A complaint 
in an action for conversion of an au- 
tomobile left at a garage as security 
for the balance of the purchase price, 
alleging that plaintiff was “prepared” 
to and did ‘offer’ to pay the balance 
due, will be held sufficient on appeal 
to show piaintiif's right to immedi- 
ate possession. Brennan v. Northern 
Electric Co., 71 Mont. 35, 231 P 388. 
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Under gen- 


its face value.?® 


(2) A petition alleging the sale of a 
note given by plaintiff as collateral 
without his knowledge and the sale 
of property covered by a deed of 
trust securing the note states a cause 
of action as against a general de- 
murrer. Moore v. Krenek, (Tex. Civ. 
A.) 288 SW 580. 

[b] Answer.—An answer, alleging 
that the pledged automobile was 
seized under writ of attachment is- 
sued, in a suit between third parties, 
and sold under writ of execution, does 
not deny plaintiff’s ownership. Bren- 
nan v. Northern Electric Co., 71 Mont. 
SOs Zod, OOS. 

[c] Amendment.—An amendment 
of a petition in an action for conver- 
sion alleging execution of a writing 
by plaintiff under. which defendant 
claimed, while his mental faculties 
were impaired by liquor, to the 
knowledge of the transferee, was in- 
sufficient and properly rejected for 
failure to allege defendant’s knowl- 
edge of plaintiff's condition. White- 
ace v. Murphy, 174 Ky. 583, 192 SW 

2. Florida Nat. Bank v. Mer- 
chants’, ete., Bank, 227 Fed. 714. 

3. Potter v. Ketterlinus, 221 Pa. 
Bo, 69) A, 11192 ; 

4 Aulwes v. Farmers’ Bank, 44 S. 
D. 92, 182 NW 528. 

[a] For example, want of consid- 
eration for pledged negotiable instru- 
ments, not having been pleaded in an 
action for conversion thereof by the 
pledgee, is not in issue, so that evi- 
dence thereof is properly excluded. 
Aulwes v. Farmers’ Bank, 44 S.. D. 
92, 182 NW 528. 

5. See Contracts § 894. 

6. Whiteside v. Murphy, 174 Ky: 
583, 192 SW 6382. 

7. Sloan v. Brown County State 
Bank, 174 Wis. 36, 182 NW 363. 

[a] Dispute as to who pledged.— 
In an action against a bank for the 
conversion of corporate stock pledged 
as collateral to a loan to a third per- 
son, where plaintiff alleged that he 
pledged the stock, the fact that the 
bank averred that the stock was 
pledged by the borrower did not 
change the burden of proof, for. de- 
fendant’s claim that another and not 
plaintiff made the pledge would have 
been admissible under the general is- 
sue. Therefore plaintiff continued to 
have the burden of proving his 
pledge. Sloan v. Brown County State 
Bank, 174 Wis. 36, 182 NW_ 363. 

8. Fisher v. George S. Jones Co., 
108 Ga. 490, 34 SE 172; Griggs v. 
IDA VAmiloO NaN hl babu ‘NE 62 aoe 
AmSR 704, 18 LRA 120. 

9. Fisher v. George S. , Jones Co;; 
108 Ga. 490, 34 SH 172. 

10. Griggs v. Day, 158 N. Y. 1, 52 
Se hee Deer 21 App. Div. 442,47 NYS 
609 


11. See Evidence § 89 et seq. 
12. See cases infra this note. 
[a] Evidence held admissible.— 


[§ 141] (8) Sufficiency, 
respecting the weight and sufficiency of evidence in 
actions for damages for conversion brought by the 
pledgor against the pledgee,1® or against a third per- 
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of a nominal value, and the pledgor will not be en- 
titled to a judgment,® or he will be entitled to a judg- 
ment only for a nominal amount.?° 

[§ 140] (2) Admissibility. 
specting the admissibility of evidence? apply in ac- 
tions for damages for conversion.** 
a special contract by the parties governing their 
rights, evidence of a custom or usage in conflict there- 
with is inadmissible,t* since the effect of such evi- 
dence would be to vary the express terms of the 
agreement.14 Where the pledgee is sued for conver- 
sion of a note and is primarily liable for its face 
value and interest,!®° he may introduce evidence to 
show that the actual value of the note was less than 


General rules re- 


In the event of 


General miles apply 


(1) Evidence that the pledgee could 
have replaced the pledged cotton 
without loss if the pledgor had ob- 
jected after receipt of notice that the 
pledgee would put the same on call 
and before it was put on call. Ben- 
nett v. Weil, 28 Ga. A. 266, 110 SE 
744. (2) An advertisement of sale 
under order which had been reversed 
was admissible as tending to show 
that the pledgee had not so disposed | 
of property that he could not deliver 
it on payment of debt. Tolbert v. 
Fouche, 129 S. C. 338, 123 SH 859. 
[b] Evidence held inadmissible.— 
(1) In the absence of any averment 
of title in a third person, with which 
defendant connected himself, or of a 
plea that plaintiff was not the real 
party in interest, evidence that plain- 
tiff did not-own the claim in suit is 
inadmissible. Smith v. Hall, 67 N. 
Y. 48. (2) Where defendant pledgee 
did not plead want of consideration 
for a pledged note and check, his 
evidence on this point was properly 
excluded. Aulwes v. Farmers’ Bank, 
44S. D. 92, 182 NW 528. 
13. Rich v. Boyee, 39 Md: 314; 
Lawrence v. Maxwell, 53 N. Y. 19 
14. See supra text and note 13. 
15. See infra § 148. 
16. Ill.—Powell v. Ong, 92 Ill. A. 
ai ies Nat. Bank v. Post, 64 Ill. 


Ae pies v. Wiltz, 29 La, Ann. 
ig) Bank vy. Gordon, § 


N. 
N. Ne 
Y.—Griggs v. Day, 136 N. Y. 152, 
32 NE 612, 32 AmSR 704, 18 LRA 120. 
C.—Nesbitt v. Moore, 395 S-Ce 


351, 17 SE 798. 

Utah. —Walley v. Deseret Nat. 
Bank, 14 Utah 3.05, 47 P 147 (where 
the notes have a market value, it is 
competent to show what the cash 
market value was at the time of con- 
version). 

17. See Evidence §§ 1730-1806. 

18. See cases infra this note. 

fa] Evidence held sufficient: (1) 
To sustain verdict for plaintiff. 
Hamburg Bank v. George, 92 Ark. 
472, 123 SW 654 (conversion of coun- 
ty scrip); Campbell vy. Davis, 49 Okl. 
66, 152 P 829. (2) To prove conver- 
sion. Leonard v. Sehman, 206 Iowa 
277, 220 NW 77 (conversion of bonds 
Shown as matter of law); Beadling 
v. Moore, 93 Pa. Super. 544 (asser- 
tion of title by bringing suit as own- 
er of pledged property). (3) To show 
the pledgor’s ratification of an unau- 
thorized sale by the pledgee. Hall 
v. Vann, 32 Ga. A. 281, 123 SE 172 
(ratification by two years’ failure to 
object). (4) To show the pledgee’s 
tender of payment and the pledgor’s 
refusal. Schwartz v. Kaufman, 159 
Ill. A. 503. (5) To justify submission 
of the issue to a jury. Cohansey 
Glass Mfg. Co. v. Philadelphia First 
Nat. Bank, 251 Fed. 177, 163 CCA 333 
(issue of whether pledgor corpora- 
tion has assented to private sale of 
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son;!° or by the pledgee against the pledgor.?° 


[§ 142] f. Trial and Judgment. 


evidence questions of fact are for the jury.” 
apply with respect to 
The court cannot compel the pledgor 
to take back his property in an action by him for con- 
version,”* and he cannot recover the property.*° 
effect of the satisfaction by the wrongdoer of the 
judgment in trover is to vest in him title to the prop- 


22 


rules of general application? 
instructions. ze 


erty or its proceeds.?°® 


[§ 143] g. Damages—(1) In Actions by Pledgee— 
In a pledgee’s action against 
the pledgor for conversion, the measure of damages 
is the amount of the debt with interest where the 
value of the property exceeds the 


(a) Against Pledgor. 


eollateral). (6) To support finding. 
Dellarowe v. Kirchner, (Cal. A.) 279 
P 210 (in action by pledgor’s assignee 
against the pledgee and others that 
notes were delivered to defendant as 
collateral and that defendant refused 
to deliver the same on due tender 
while still in his possession); Eldred 
v. Colvin, 206 Ill. A. 2 (as to amount 
of balance due the pledgee from the 
pledgor); Stebbins v. North Adams 
Trust Co., 248 Mass. 69, 136 NE 880 
(that use of pledged savings bank 
book as security for notes given aft- 
er the pledgor’s demand for return of 
bank book was without the pledgor’s 
assent); Warren v. Armour Fertili- 
zer Works, 191 N.C. 416, 131 SE 723 
(of the pledgee’s agreement to hold 
cotton warehouse receipts as security 
until price acceptable to the pledgors 
could be obtained); Ontario First 
Nat. Bank v. Seaweard, 78 Or. 567, 
152 P 883 (of the pledgor’s consent 
to the pledgee’s acquisition of title 
from the mortgagor); Hay v. Lehigh 
Valley Nat. Bank, 249 Pa. 543, 95 A 
264 (that the pledgee appropriated 
proceeds of pledged bonds); Gray v. 
Haasze, 138 Wash. 604, 245 P 24 
(that, with the pledgor’s knowledge 
and consent, the pledgee of notes and 
mortgage took deed from the mortga- 
gor unable to pay, and operated land 
on behalf of the pledgor). COLES 
authorize the inference that the 
pledgor consented to the pledged cot- 
ton being placed ‘on eall.’”’ Bennett 
v. Weil, 28 Ga. A. 266, 110 SE 744 
(failure to answer letter advising 
that cotton would be placed ‘‘on call’’ 
unless contrary instruction was re- 
ceived). 

[b] Evidence held _ insufficient: 
(1) To support finding. Giller v. 
Thief River Falls First Nat. Bank, 
151 Minn. 414, 186 NW 816 (of fraud 
in securing the pledgor’s signature to 
pledge contract). (2) For submis- 
sion to jury. Durant Nat. Bank v. 
Bennett, 133 Okl. 80, 271 P 141 (evi- 
dence as to the pledgee’s alleged 
agreement to surrender part of col- 


lateral). (3) To support award of 
damages in the amount given. Biack 
v. Brooksville First Nat. Bank, 


(Fla.) 119 S 521; Abraham v. Cook 
County First Bank, 37 Ga. A. 220, 
139 SE 583. 


19. See Parkyn v. Turley, 206 Ill. 
AL es 

20. See case infra this note. 

[a] Evidence sufficient to support 


verdict for plaintiff pledgee against 


the pledgor. Knight v. Seney, 211 
Tll. A. 324. 
21. Ga.—Bennett v. Weil, 28 Ga. 


A. 266, 110 SE 744. 

Ul. Eldred v. Colvin, 206 Ill. A. 2. 

Iowa.—Danbury Trust, etc., Bank 
v. Weber, 197 Iowa 263, 197 NW 1. 

N. C.—Warren v. Armour Fertili- 
zer Works, 191 N. C. 416, 131 SH 723. 

Pa.—Hay v. Lehigh ‘Valley Nat. 
Bank, 249 Pa. 548, 95 A 264. 

[a] Questions held for jury.—(1) 
Pledgee’s appropriation of proceeds 
of pledged bonds. Hay v. Lehigh 
Valley Nat. Bank, 249 Pa. 543, 95 A 


PLEDGES 


On conflicting 
The 


The 


[§§ 141-144 


value of the property with interest where it is less 
than the amount of the debt.?§ 
that the pledgee cannot recover more than the amount 
of his debt with interest,?® it has been stated that 
plaintiff may at his option, take the value at the time 
of conversion or the highest value between the con- 
version and the trial.°° 

[§ 144] (b) Against Third Person. In an action 
for damages instituted by the pledgee against a third 


Subject to the rule 


person for injury to, or conversion of, the property 


and the 


264. (2) Amount of balance due the 
pledgee from the pledgor. Eldred v. 
Colvin, 206 Ill. A. 2. (8) Whether 
agreement to hold cotton warehouse 
receipts as security for notes had 
been complied with. Warren v. Ar- 
mour Fertilizer Works, 191 N. C. 416, 
131 SE 723. (4) Reasonableness of 
notice of the pledgee’s intention to 
place cotton on call. Bennett v. Weil, 
Cow At COGS LOG SE Cea. (5) 
Whether defendant consented or ac- 
quiesced in the surrender of the orig- 
inal collateral note and the taking of 
the new one. Danbury Trust, etc., 
Bank v. Weber, 197 Iowa 2638, 197 
NW 1. (6) Whether plaintiff author- 
ized the sale of cotton at private sale, 
and, if he did on condition, whether 
the condition existed that authorized 
the sale, and whether he acquiesced 
in the sale. Smith v. Macon Ridge 
Nat. Bank, 151 La. 559,92 S 57. 

[b] Peremptory instruction.—In 
an action by the assignee of the mak- 
er of a principal note to recover dam- 
ages from the payee for damages for 
conversion of collateral by refusing 
to make an effort to collect collateral] 
or return it to plaintiff’s assignor, 
evidence showing that the collater*] 
was in defendant’s possession at the 
trial and that defendant collected no 
sum on the collateral, or that the 
amount of the principal note was ten- 
dered to the payee, warranted per- 
emptory instruction for the payee. 
Amick v. Empire Trust Co., 317 Mo. 
157, 296 SW 798, 53 ALR 1064. 

22. See Trial [38 Cyc 1594-1818]. 

23. See Parkyn v. Turley, 206 Ill. 
A. 78; and cases infra this note. 

[a] Instructions held proper.— 
Bennett v. Weil, 28 Ga. A. 266, 110 SE 
744 (reasonableness of notice of the 
pledgee’s intent to put cotton on 
call); Campbell vy. Davis, 49 Okl. 66, 
152 P 829 (defendant pledgee’s side 
of case sufficiently set forth) 

[b] Instructions held improper.— 
Warren v. Armour Fertilizer Works, 
191 N. C. 416, 131 SE 723 (respecting 
the pledgee’s compliance with agree- 
ment not to sell for price unsatis- 
factory to the pledgor): 

[c] Instructions properly refused. 
—Hoyt v. Stuart, 90 Conn. 41, 96 A 
166 (duplication). 

[d] Applicability to facts.— 
Where plaintiff placed cotton with 
defendant and borrowed money on 
the cotton as security, and thereaft- 
er sued in trover for conversion of 
the cotton, charges on the law appli- 
cable to factors and on the law ap- 
plicable to warehousemen were au- 


debt,?? property at the 


thorized. Bennett v. Weil, 28 Ga. A. 
266, 110 SH 744. 
24. King v. Boerne State Bank, 


(Tex. Civ. A.) 159 SW 433, 487. 

“As the wrongdoer cannot require 
the person whose property he con- 
verted to his use to take back the 
property, the court is without author- 
ity to accomplish that end by a judg- 
ment setting aside the unauthorized 
sale and directing that, unless the 
property is redeemed by. payment of 
the debt, the same shall be sold in 


which has been pledged to him, he is not limited to 
recovery for his interest only, but may recover the 
total amount of the loss, which in a case of the con- 
version of the property is the actual value of the 


But as 


satisfaction of such judgment. Such 
a judgment reinstates the plaintiff 
as owner of the property and deprives 
him of his legal right to recover the 
value thereof at the time of the con- 
version, which right is not affected 
by either an increase or decrease in 
its value subsequent to the conver- 


time of the conversion.?1 


sion.” King v. Boerne State Bank, 
supra. 
25. King v. Boerne State Bank, su- 
pra. 
nar Thompson vy. Toland, 48 Cal. 
27. Ala.—Rolfe Vv. Huntsville 


Lumber Co., 8 Ala. A. 487, 62 S 537. 
Alaska.—DeBlondeau v. Faulkner, 

5 Alaska 55, 57 [quot Cyc]. 
Ga.—Farmers’, etc., Bank v. Hamil- 

ton, 30 Ga. A. 194, 196, 117 SE 287. 


Ae eee a vw. Seney, 211. TT, A: 
N. Y.—Hays v. Riddle, 3 N. Y. Su- 
per. 248. 


Oh.—Barnes v. Swift, 11 Oh. Dec. 
(Reprint) 321, 26 CincLBul 110. 

“Tf the goods be converted by the 
pledgor or by any one acting in priv- 
ity with him, the pledgee can recov- 
er only the value of his special in- 
terest in the goods pledged, which 
in this case would be the amount of 
plaintiff's debt with interest, as lim- 
ited by the value of the property.” 
Ber met Ss etc., Bank v. Hamilton, su- 


pra 
28. Rolfe v. Huntsville Lumber 


Co., 8 Ala. A. 487, 62 S 537: Hays v. 
Riddle, 3 N. Y. Super. 248. 
29. Levy v. American Wholesale 


Corp., 32 Ga. A. 103, 122 SH 808: See 
also supra text and notes 27, 28. 

30. Levy v. American Wholesale 
Corp., supra. 

“In a trover suit for the recovery 
of property the title to which the 
plaintiff holds as security for a debt, 
the measure of damages, where plain- 
tiff elects to take a money verdict, 
is either the highest proved value of 
the property between the date of con- 
version and the trial, or the value of 
the property at the date of conver- 
sion, with interest or hire thereon, 
subject, however, to the condition 
that under neither choice can a recov- 
ery be had for more than the amount 
of the debt for which the property 
stands as security.’ Benton v. Har- 
ley, 21 Ga. A. 168, 94 SE 46 [quot 
Levy v. American Wholesale Corp., 
supra]. 

31. Cal—Thompson y. Toland, 48 
Calygo: 

Ga.—Farmers’, ete., Bank v. Ham- 
ilton, Ny Ga. A. 194, 196, 117 SH 287. 
ae Y.—Sistare vy. Olcott, i NYSE 


Oh.—Barnes v. Swift, 11 Oh. Dee. 
(Reprint) 321, 26 CincLBul 110. 

Pa.—Lyle v. Barker, 5 Binn. 457. 

“In an action by a pledgee against 
a stranger for the conversion of 
goods, the plaintiff is entitled to re- 
cover the full value thereof, upon the 
theory that plaintiff is answerable 
over to the pledgor for the surplus.” 
Farmers’, etc., Bank v. Hamilton, su- 
pra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nuniber. 


§§ 144-146] 


against the pledgor,’? or anyone claiming through 
him,*?? the pledgee is entitled to recover only the 
amount of his debt, or if his debt is greater than the 
value of the property, such value, with interest to 
date of judgment.*# 

Where the conversion is by an officer acting under a 
writ of attachment or execution against the pledgor 
legal and regular in all respects, such officer occupies 
the same position as the pledgor, and is liable to the 
pledgee only to the same extent;*° but if the attach- 
ment or execution is improperly issued, or is other- 
wise illegal, the officer is liable for the full value of 
the goods,*® which will be their market value at the 
time of the conversion,®7 and not the price for which 
they were sold by the officer.®§ 

[§ 145] (2) In Actions by Pledgor®®—(a) Against 
Pledgee—aa. In General. 
which the pledgor is entitled to recover against the 
pledgee for conversion of the property is the actual 
amount of loss suffered by the pledgor by reason of 
the pledgee’s wrongful act.t° Ordinarily4! this is 
the market value of the pledged property at the time 
of conversion*? with interest,*® less the amount of 
the unpaid secured debt.4# In the cases where it is 
held that the pledgor must tender payment of his debt 
before he is entitled to demand a return of the prop- 
erty or maintain a suit for its conversion,*® it is 
held that the measure of his damages is the value of 
the property at the time of such tender and de- 


[a] Where suit is against one to| pledgee refused 
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The measure of damages . 
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mand,‘*® and not its value at the time of conversion.** 

If the pledgor is not the absolute owner of the 
property, he should introduce evidence to show the 
extent and value of his interest.*® 

Action in contract. Where the pledgor waives the 
tort and sues the pledgee in breach of contract for 
the wrongful sale of pledged property, his damages 
are the proceeds of the sale.*® Where a pledgee, hav- 
ing an option to purchase the property pledged at a 
specified price, converts the property, the pledgor 
may elect to consider the conversion as an exercise of 
the option, and sue for the price.®° 

Punitive damages. Failure to make the pledgor a 
party to foreclosure proceedings affecting the pledged 
property does not entitle him to punitive damages.°+ 

[§ 146] bb. Property of Fluctuating Value.®? In 
the case of property of fluctuating value the pledgor 
suing in trover may, according to some authorities, 
recover the highest proved value between the date of 
conversion and that of trial,®*® or, according to others, 
the highest market price within a reasonable time 
after notice of conversion,®* or, under a third view, 
the highest market value between the date of conver- 
sion and the date of filing suit,°> subject, in any 
event, to deduetion of whatever he owed the pledgee 
on the secured debt.°® 

Pledgor’s recoupment for conversion.®7 There is 
authority to the effect that a pledgor seeking recoup- 
ment for conversion, in an action by the pledgee to 


tender. of the 48. Interurban Constr. Co: /y. 


whom pledgee has repledged proper- 
ty, and who has restored -it to the 
owner upon receipt of his debt, the 
pledgee is entitled to the excess of 
the value of the property over the 
debt for which he has pledged it when 
it is pledged to him as security on 
general account. Sistare v. Olcott, 
T NYSt 470. 

32. See supra § 143. 

33. DeBlondeau v. Faulkner, 5 
Alaska 55, 57 [quot Cyc]; Farmers’, 
ete., Bank v. Hamilton, 30 Ga. A. 194, 
117 SE 287; Brownell v. Hawkins, 4 
Barb: CN. Y.) 491. 

34. -DeBlondeau v. Faulkner, 5 
Alaska 55, 57 [quot Cyc]; Lucas v. 
Cornett, 36 Ga. A. 50, 1385 SE 510; 
Young v. Durham, 15 Ga. A. 678, 84 
oe 165; Hudson vy. Wilkinson, 61 Tex. 

35. DeBlondeau v. Faulkner, 5 
Alaska 55, 57 [quot Cyc]; Baldwin v. 
Bradley, 69 Ill. 32. 

36. Treadwell v. Davis, 34 Cal. 601, 
94 AmD 770; Pomeroy v. Smith, 17 


Pick, (Mass.) 85. 

37. Grabfelder v. Lockett, (Tex. 
Civ. A.) 26 SW 168. 

38. Grabfelder v. Lockett, supra. 


39. -Burden of proof as to dam- 
ages see supra § 139. 

40. Ga.—Harrell Vv. Citizens’ 
Banking Co., 111 Ga. 846, 36 SE 460; 
Fisher v. George S. Jones Co; 108 
Ga. 490, 34 SE 172. 

Ill.—Zimpleman v. Veeder, 98 Ill. 
613; Union Trust Co. v. Rigdon, 93 
Tll. 458; Horttman v. -Illinois State 
Trust Co., 173 Ill. A. 234; Union Nat. 
Bank v: Post, 93 Ill. A. 339 [aff 192 
Tll. 385, 61 NE 507]. 

Md.—Baltimore Third Nat. Bank v. 
Boyd, 44 Md. 47, 22 AmR 35. 

Minn.—Lamberton v. Windom, , 12 
Minn. 232, 90 AmD 301. 

Mo.—Hornsby v. Knorpp, 207 Mo. 
A. 302, 232 SW 776. « 

N. H.—Exeter Bank v. Gordon, 8 
IN; SHS 66: 

N. Y.—Cortelyou v. Lansing, 2 Cai. 
Cas. 200, 7 AmD 296. 

Oh.—Roberts v. Thompson, 14 Oh. 
St..1, 82 AmD 465. 

Que.—Desgroseillers v. Anderson, 
36 Que. Super. 234, 18 AnnCas 718. 

[a] Loss of job.—Where the 
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amount due on the secured debt and 
took steps to collect collateral con- 
sisting of claims on furniture and 
wages of plaintiff, which resulted in 
plaintiff’s losing his job as engineer, 
damages could be recovered for loss 
of such job. Desgroseillers v, Ander- 
Se 36 Que. Super. 234, 18 AnnCas 

41. Preeti of fluctuating value 
see infra § 14 

42... Ark. pseu ae Ban Vv. 
George, 92 Ark. 472, 123 SW BEd. 

Ga.—Park  y. Swann, 20 Ga... A, 
39, ee SE 398. 

J.—Dimock v. U. S. National 
Bani, BOUIN. .Je 0a 296, 25. A, 926; 39 
AmSR 643. 

Y.—Kilpatrick v. Dean, 3 NYS 
60 Natt 15 Daly 182, 4 NYS 708]. 

Tex.—Hazleton v. Holt, (Civ. <A.) 
285 SW 1115; Harly- Foster Co. v. 
Mix-Tex Oil Mills, (Civ. A.) 208 SW 
ee Davis v. Wrigley, irexs Aw Civ. 

Cas--§ 733. 

Utah.—Western Securities Co. v. 
Silver King Cons. Min. Co., 57 Utah 
88, 192 P 664. 

Ta] Highest price.—In an action 
for the conversion by a pledgee of 
county scrip deposited as security for 
a loan, an instruction on the measure 
of damages which authorizes a recov- 
ery of the “highest price at which 
the scrip could have been sold at the 
time of conversion” is erroneous, 
plaintiff being entitled merely to the 
“value” and not to the “highest 
price.’ Hamburg Bank v. George, 92 
Ark. 472, 123 SW 654. 

[b] In South Carolina the court 
may instruct the jury that they may 
in their discretion fix the damages as 
the value at the time of conversion, 
or as the highest value up to the 
time of trial. Gregg v. Columbia 
Bank, '72 S.-C. 458, 52 SH 195, -110 
AmSR 633. 

43. See infra § 150. 

44. See supra § 1387. 

45. See supra §§ 121, 136. 

46. Hopper v. Smith, 68 HowPr 
(N. Y.) 34; Early-Foster Co. v. Mix- 
Tex Oil Mills, (Tex. Civ. A.) 208 SW 
224, 227 [quot Cyc]. 

47. Parly-Foster Co. v. Mix-Tex 
Oil Mills, supra. 


Hayes, 191 Mo. 248, 89 SW 927. 

49. Heinze v. McKinnon, 205 Fed. 
366, 123 CCA 492. 

[al Affirmance of pledgee’s act.— 
Where a pledgee of securities wrong- 
fully sold the same, and the pledgor 
waived the tort and sued on contract, 
he thereby affirmed the sale, and 
could not recover the reasonable val- 
ue of the securities, but only the 
proceeds of the sale. Heinze v. Mc- 
Rinpoe 205 Fed. 366, 123 CCA 492. 

Upham v. Barbour, 65 Minn. 
ery 68 NW 42. 
er Hoyt v. Stuart, 90 Conn. 41, 96 

52. General measure of damages 
for conversion of property of fluctu- 
ating value see Trover and Conver- 
sion [38 Cye 2096 et seq]. 

53... Haligv.) Vanna. 32) Gal Ay casa, 
123 SEH 172; La Grange Bank v. 
Guinn, 26 Ga. A. 411, 106 SE 308. 

[a] Sale contrary to agreement.— 
The measure of damages for a 
pledgee’s sale of cotton, contrary to 
its agreement with the pledgor not 
to sell without instructions, was the 
difference between the selling price 
and the highest market value at the 
place where the cotton was sold, at 
any time between the date of the sale 
and the date of the trial. La Grange 
peak v. Guinn, 26 Ga. A, 411, 106 SE 
7) . 

54.. Western Securities Co. v. Sil- 
ver King Cons. Min. Co., 57 Utah 88, 
192 P 664. 

55. Early-Foster Co. v.. Mix-Tex 
Oil Mills, (Tex. Civ. A.) 208 SW 224. 

[a] Cotton linters.— Where a 
bailee, holding cotton linters in trust 
for the owner as security, violates the 
trust by selling the property and 
placing it beyond the owner’s reach, 
the measure of damages for conver- 
sion is the highest market price of 
the property between the date of the 
conversion and the filing of suit. 
Early-Foster Co. v. Mix-Tex Oil Mills, 
(Tex. Civ. A.) 208 SW 224 

56. Hall v. Vann, 32 Ga. A. 281, 
vie SH 172. And see generally supra 


en. Recoupment by pledgee in 
pledgor’s action for conversion see 
supra § 137. 
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collect the secured debt, is entitled merely to the 
value of the property at time of conversion,®* and not 
to the highest value between the date of conversion 
Other authority holds that it lies with 
the jury to fre aa which measure of damages shall 


and trial.® 


be applied.®° 


For breach of a special contract not to sell before 
a specified date, the pledgor may recover the value of 
the property up to the date of permissible sale,** or 
may recoup such value as damages in an action by the 
pledgee to collect the secured debt.°? 

[§ 147] cc. Particular Property®’—(aa) Mort- 
The measure of damages for the conversion 
of a mortgage by the pledgee is prima facie the 
amount for which the mortgage is security,®* and not 
the value of the mortgaged property. oD But the value 
of the mortgaged premises may be a proper matter of 
consideration in determining the value of the con- 


gage. 


verted collateral.®® 


58. pto v. Jonesboro Grocer 
Co., 166 Nae 407, 266 SW 270; Ben- 
ek v. Tucker, 32 Ga. A: 288, 123 SE 

[a] Cotton.—Where cotton re- 
ceipts were deposited with plaintiff 
as security for open account, if plain- 
tiff sold them without authority, the 
measure of damages in a cross action 
against plaintiff pledgee for conver- 
sion would have been the market val- 
ue of the cotton at the time of con- 
version. Tipton v. Jonesboro Grocer 
Co., 166 Ark. 407, 266 SW 270. 

{b] In Pennsylvania ‘‘a pledgor 
may ratify an unauthorized or fraud- 
ulent sale of collateral securities by 
a pledgee, for less than their mar- 
ket value, and require the pledgee to 
account for the market value of the 
securities in an action brought by 
the pledgee to recover an alleged bal- 
ance of the indebtedness which they 
were given to secure.” Beardsley v. 
Fulton, 41 Pa. Ca. 65, 68. 

59. Bennett v. Tucker, 32 Ga. A. 
288, 123 SE 165. 


[a] Reason for rule.—It is only in 
trover, or in the case of a special con- 
tract, that the pledgor can recover 


the highest proved value. Where the 
pledgor is sued ex contractu for the 
secured debt, his cross action must 
also be ex contractu, and therefore 
he is limited to the usual ex con- 
tractu measure of damages, which, 
in the absence of special contract, is 
the value at the date of conversion 
and not the highest proved value be- 
tween the date of conversion and the 
.date of trial. Bennett v. Tucker, 32 
Ga. A. 288, 123 SE 165. 

Recoupment for breach of special 
contract see infra text and note 62. 

60. Cooper-Smith Co. v. Bell, 1387 
S. C. 1, 1384 SE 658 

[a] Jury’s discretion.—The 
pledgee converting pledged cotton is 


liable in the jury’s discretion either. 


for the market value at the time of 
conversion or any price above that 
up to the highest price reached be- 
tween the date of sale and the date 
of trial. Cooper-Smith Co. v. Bell, 
137 S. C. 41, 184 SE 658. 

20 Ga, A. 39, 


6l. Park v. Swann, 
92 SE 398. 

[a] Cotton.—Where defendant de- 
livered cotton to a bank as collateral, 
which was not to be sold before a cer- 
tain date without his order, and the 
bank breached the contract, it was 
liable for the cotton or its value at 
any time up to such date. Park v. 
Swann, 20 Ga. A. 39, 92 SE 398. 

62. Buckeye Cotton Oil Co. v. Ma- 
lone, 33 Ga. A. 519, 126 SE 913. 

[a] For instance, under a special 
contract permitting sale at a specified 
date, the pledgee’s conversion by sale 
before such date entitles the pledgor 
to recoup as damages the highest val- 
ue between the date of conversion and 
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[§ 148] (bb) Notes or Bonds.*" 
version of a note or bond pledged as collateral, the 
pledgee is liable to the owner for its actual value at 
the time of such conversion,®*® and its actual value is 
prima facie its face value and interest,®® although the 


[§§ 146-150 


‘Upon the con- 


pledgee will be allowed to introduce evidence to prove 


that its actual value was less than its face value,’ - 
and, in the case of notes worthless when converted, 
damages may be measured by the value of property 
securing such notes.7+ 


[§ 149] (cc) Insurance Policies. Upon the wrong- 


ful surrender of a policy of insurance by the pledgee 
before the death of insured, the measure of damages 
is the face value of the policy,’? less any premiums 
acerued upon the death of insured.‘ 

[§ 150] dd. Interest. 
entitled to interest from the date of conversion’+ up- 
on the sum due him as of such date.7° 


The pledgor is ordinarily 


In other 


words, interest is ordinarily computed upon the dif- 


the date when sale was authorized. 
Buckeye Cotton Oil Co. v. Malone, 33 
Ga. Ay 619% 126 SH) 913. 

Pledgor’s recoupment’ generally 
see supra text and notes 58-60. 

63. Corporate stock see Corpora- 
tions ST ae 

64 Hoyt v. Stuart, 90 Conn. 41, 
96 A 166; Keaggy v. Hite, 12 11. 99; 
Barber Vv. Hathaway, 47 App. Div. 
1655 62 NWS 329 [atic LOIN. oY. 10, 
61 NE 1127]. 

[a] In absence of evidence of ac- 
tual value, a note and mortgage con- 
verted by the pledgee will be taken at 
its face value, the burden being on 
the pledgee to show that its actual 
value is less. Hoyt v. Stuart, 90 
Conn. 41, 96 A 166. 

[b] For conversion of note and 
mortgage plaintiff is entitled to re- 
cover the full amount due thereon at 
the time of conversion. Keaggy v. 
Hite, 12 Ill. 99. 

65. Barber. v.. Hathaway, 47 App. 
Div. 165,62 NYS: 329 -[aff-169 N-vyY. 
575, 61 NE 1127] (where it is not 
shown that the mortgagor is insol- 
vent, the pledgee is not entitled to an 
instruction that the value of the se- 
curity is to be determined by the 
value of the property mortgaged). 


66. Hoyt v. Stuart, 90 Conn. 41, 96 
A 166. 
[a] For example, in an action for 


conversion of a note and mortgage 
given as collateral, the jury may 
consider the value of the mortgaged 
premises, as well as the insolvency of 
the mortgagor who gave the note 
pledged, to establish the value of the 
collateral. Hoyt v. Stuart, 90 Conn. 


141, 96 AP 66 


§ me Fluctuating values see supra 
68. U. S.—Nelson vy. Killingley 


Taree Nat. Bank, 69 Fed. 798, 16 CCA 
Ark.—Hamburg Bank v. George, 92 

Ark. 472, 123 SW 654. 
Cal.—Scrivner v. Woodward, 139 


Cal. 314, 73 P 863. 
Ill.—Union Nat. Bank v. Post, 64 
Ill. A. 404. 


Ind.—Hazzard v. Duke, 64 Ind. 220; 
Depuy v. Clark, 12 Ind. 427. 
Ky.—Stark v. Price, 5 Dana 140. 
thea Cone v. Chapdu, 12 Rob. 
age ke te a v. Harwood, 49 Me. 
Mo.—Interurban Constr. Co. v. 
Hayes, 191 Mo. 248, 89 SW 927. 
A ees eeu ge Sale v. Averill, 8 Nebr. 
N. Y.—Thayer v. Manley, 73 N. Y. 
305; Booth v. Powers, 56 N. Y. 22; 
Potter v. Merchants’ Bank, 28 N. Y. 
641, 86 AmD 2738; Barber v. Hatha- 
way, 47 App. Div. 165, 62 NYS 329 
(aff 169_N. Y: 575, 61 NE 1127]. 
Oh.—Springer v. Purcell, 8 Oh. Dec. 
(Reprint) 139, 5. CincLBul 889. 


S. C.—Sullivan v. Sullivan, 20 S. CG 


509; Reynolds ‘v.. Witte, 13° \S. ‘C. 55 
386 AmR 678. 
[a] In action by assignee of 


pledgor for the conversion of a bond 
by the pledgee, he may recover the 
actual value of the bond at the time 
of its conversion, and not merely 
what he paid for it. August v. 
O’Brien, 30 Misc. 54, 61 NYS 720 [aff 
50 App. Div. 626, 63 NYS 989]. 

[b] Void sale to pledgee.—The 
text rule has been applied even in 
the case of a void sale to the pledgee 
as purchaser. Freeman v. Harwood, 
49 Me. 195. 

[ec] Even against surety or in- 
dorser, the pledgee is liable only for 
the actual value of the note. Vose 
Vv. Wlorida eRe Co. 50 Ne .¥o) 369e 

[ad] In case of unauthorized ex- 
change of collateral by the pledgee, 
he is liable for the difference between 
the value of the original and that of 
the substituted collateral. Nelson v. 
Killingley First Nat. Bank, 69 Fed. 
osneltome CA Arne 

[e] County scrip.—Hambure 
Bank v. George, 92 Ark. 472, 123 SW 


654. 

69. Ala.—Cocke v. Chaney, 14 Ala. 
65; St. John v. O’Connel, 7 Port. 466. 

Cal.—Revert v. Hesse, 184 Cal. 295, 
193 P 948; Haber v. Brown, 101 Cal. 
as 35 P 1035. 

Ill.— Powell v. Ong, 92 Ill. A. 95; 
Cote Nat. Bank v. Post, 64 Ill. A 404. 
nd.—Hazzard v. Duke, 64 Ind. 220. 
poke taloire v. Wiltz, 29 La. Ann. 

Mass.—Thomas vy. 
Metc. 227. 

Mo.—Murray v. 
Bank, (A.) 206 SW 57 

Nebr.—Haas Vv. Bae of Commerce, 
41 Nebr. 754, 60 NW 85. 

N. —Hawks v. Hincheliff, 17 
Barb. 492: Gage v. Punchard, 6 Daly 
229; Nexsen v. Lyell, 5 Hill’ 466. 

Oh.—Boake Ve Bonte, 8 Oh. Dec. 
(Reprint) 141, 5 CincLBul 934. 


Waterman, T7 


yas ete 


Tenn.—Clark v, Cullens (Ch weA) 
44 SW 204. 
Utah.—Walley _ v. Nat.. 


Deseret 
Bank, 14 Utah 305, 47 P 147. 
Alta.—Auld v. Traders Bank, 3 
Alta. L. 263, 16 WestLR 24; la 
Banque D’ Hochelaga v. Larue, 3 “Alta. 
L. 42, 138 WestLR 114. 
70. See supra § 140. 
71. Hazleton v. Holt, (Tex. Civ. 
A.) 285 SW 1115. 
72. Bailey v. American Deposit, 
ete.,. Co., 52. App. Div. 402, 65 NYS 
330 [aff 165 N. Y. 672, 59 NE 1118]. 


73. Toplitz v. Bauer, 161 N. Y. 325, 
55 NE 1059. 
74 ™|Hazleton v. Holt, (Tex. Civ. 


A.) 285 SW 1115; Western Securities 
Co. v. Silver King Cons. Min. Co., 57 
Utah 88, 192 P 664. 

75. Hazzard y. Duke, 64 Ind. 220; 
Early-Foster Co. v. Mix-Tex Oil Mills, 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a, 


§§ 150-155] 


ference between the value of the property converted 
and the amount of the debt secured.7® 

Usurious interest actually collected by pledgee can- 
not be recovered by pledgor.77 

[§ 151] (b) Against Third Person. In an action 
by the pledgor against a third person for conversion, 
he may recover the full value of the collateral’ less 
any of his indebtedness paid by defendant to the 
pledgee.*® 

[§ 152] (3) In Action by Third Person. A third 
person entitled to sue for conversion of pledged prop- 
erty®® may recover damages measured by his actual 
dossSt 

[§ 153] 4. Equitable Proceedings—a. In General. 
Under circumstances admitting equitable jurisdic- 
tion,®? the pledgor may maintain a suit in equity 
against the pledgee®* or a third person®* for the re- 
covery of pledged property wrongfully withheld; and 
conversely the pledgee may bring a suit in equity to 
recover the property from the pledgor®® or from a 
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third person®® who has wrongfully taken the same 
from him, or to secure the proceeds of the property 
if it has been transferred by defendant.8? Also, the 
pledgor may sue in equity to have the value of prop- 
erty converted by pledgee credited on the principal 
debt.8° 

On a bill for discovery. a decree may be entered 
against pledgee without sending plaintiff to law.®® 

[§ 154] b. Accounting.®°° There is authority to 
the effect that the pledgor may sue the pledgee for an 
accounting where it appears that there has been a 
conversion.®°! A pledgee already in default is not 
entitled to a demand before being sued for an ac- 
counting.°®? 

Laches may bar the right to an accounting.®? 

The statute of limitations against such an action 
does not begin to run until the plaintiff has notice of 
the facts entitling him to an accounting.®+ 

Evidence in such proceedings is governed by rules 
of general application.®5 


V. TRANSFER OF DEBT OR PLEDGE 
[By Dovanas Ropinson GRAY] 


[§ 155] A. Assignment of Pledge or Debt—1. As- 
signment of Pledgee’s Interest—a. Power To Assign. 
In the absence of an agreement to the contrary,°° the 
pledgee may sell the principal debt and transfer the 


(Tex. Civ. A.) 208 SW 224, 
76. Ala.—St. John v. O’Connel, .7 


[a] Collateral securing indemnity 89. 
bond.—Equity could compel the re- 


collateral to the purchaser,®? if nothing is done to 
deprive the pledgor of the right to redeem on pay- 
ment of the amount due on the principal debt;?® 
and this right is not curtailed by a statute relating 


Skinner v. Dodge, 4 Hen. & M. 
(14 Va.) 432 (if plaintiff has filed his 


Port. 466. 
ep Yam ve. Cushman,’+35"/111F 


ete ee vy. Averill, 8 Nebr. 
_ N. Y.—Usher v. Van Vranken, 48 
App. Div. 413, 63 NYS 104. 

S. C—Gregg v. Columbia Bank, 72 
S. C. 458, 52 SE 195. 

Tex.—Early-Foster Co. v. Mix-Tex 
Oil Mills, (Civ. A.) 208 SW 224. 

[a] For example, interest should 
be allowed the pledgor on the surplus 
due him from the time of the conver- 
sion by the pledgee. Hazzard v. 
Duke, 64 Ind. 220. 
ae Sutphen v. Cushman, 35 Ill. 

78. Whiteside v. Murphy, 174 Ky. 
583, 192 SW 632;. Kaufmann v. Par- 
mele, 99 Nebr. 622, 157 NW 342; Craig 
v. McHenry, 35 Pa. 120. 

79. Whiteside v. Murphy, 174 Ky. 
583, 192 SW 632; Kaufmann v. Par- 
mele, 99 Nebr. 622, 157 NW 342; Craig 
v. McHenry, 35 Pa. 120. 

80. See supra § 135. 

81. Fetzer v. South Side Lumber 
Co., 202 Fed. 878, 121 CCA 236. 

[a] Illustration.—Where defend- 
ant, to whom an interest in a land 
and lumber company had _ been 
pledged to secure a debt of six thou- 
sand dollars, agreed to hold the bal- 
ance of such interest to secure any 
damages plaintiff might sustain: un- 
der a contract with the pledgor, but, 
before plaintiff's damages were as- 
certained, defendant purchased the 
pledged interest under an alleged 
foreclosure of his own lien, and there- 
after refused to assign the same on 
plaintiff's tender of the debt for 
which the interest had been pledged, 
defendant was liable for plaintiff's 
damages, which were the difference 
between the six thousand dollars and 
the value of the pledged interest, and 
interest from the date of plaintiff's 
tender and demand, such amount not 
exceeding the damage plaintiff was 
entitled to recover under his contract 
with the pledgor. Fetzer v. South 
Side ‘Lumber Co., 202 Fed. 878, 121 
CCA 236. ; 

82. See Equity §§ 7-149. 

83. Guaranty Trust Co. v. Nation- 
al Surety Co., 131 Misc. 679, 227 NYS 
189; Eichbaum v. Sample, 30 Pa. Co. 
4 


turn of collateral securing bond in- 
demnifying plaintiff for opening de- 
fault judgment in a previous action, 
and cancel the bond, under evidence 
showing consumption of collateral 
and no intention to prosecute the 
previous action. Guaranty Trust Co. 
v. National Surety Co., 131 Misc. 679, 
227 NYS 189. 

[b] Interest refused.—Plaintiffs, 
suing for return of collateral secur- 
ing bond, was not entitled to inter- 
est in the absence of proof of agree- 
ment to pay the same or of willful 
withholding by a surety company, 
the latter’s undertaking having re- 
mained in force. Guaranty Trust Co. 
v. National Surety Co., 131 Misc. 679, 
227 NYS 189. 

84. Wilson v. Colorado Min, Co., 
227 Fed. 721, 142 CCA 245. 

[a] Illustration.—An unauthor- 
ized intentional appropriation by a 
third person of collateral securities 
in his possession or under his con- 
trol with knowledge of interest of 


pledgor therein, although with con-| 910 


sent, acquiescence, or by virtue of 
laches of the pledgee, is both.a tort 
and a breach of trust and the pledgor 
may either sue in equity for recovery 
of stock or maintain an action at law 
for the value of his interest. Wilson 
v. Colorado Min. Co., 227 Fed. 721, 142 
CCA 245. 

85. Coleman vy. Shelton, 7 S. C. Eq. 
126, 16 AmD 639. 

86. Michigan State Bank v. Gard- 
ner, 8 Gray (Mass.) 305; Page v. 
Boggess, 41 Misc. 46, 838 NYS 569; 
Security Realty Inv. Co. v. Lewis, 86 
W. Va. 10, 102 SE 702. 

87. Hazard v. Fiske, 83 N. Y. 287 
[aff 18 Hun 277]. 

88. Pace v. Thomasville Bank, 155 
Ga. 585, 117 SE 741. 

[a] Illustration.—The pledgor of 
a third person’s notes, which the 
pledgee converted by permitting the 
indorser to erase his name, was enti- 
tled to sue in equity to have the value 
of the collateral applied on the se- 
cured debt, and to have the mortgage 


securing it canceled without waiting. 


until the pledgee sued on the indebt- 
edness, where he offered to pay any 
difference between the indebtedness 
and the value of the collateral. Pace 
v. Thomasville Bank, 155 Ga. 585, 117 
SE 741. 


bill in equity in order to obtain dis- 
covery, he would not, upon a disclo- 
sure of the facts, be sent to a court 
of law, but a decree would be entered ~ 
at once against the pledgee). 

90. Accounting in connection with 
redemption see infra § 196. 

‘91. Beugger v. Ashley, 161 App. 
Div. 576, 146 NYS 910. 

[a] MTlustration.—W here the 
pledgees of contracts to purchase 
property, without foreclosing the lien 
or giving notice to the pledgor, trans- 
ferred the same to a corporation in 
return for corporate stock, and where 
the amount of the debts secured by 
the pledge was in dispute, the pledg- 
or was entitled to sue them in equity 
for an accounting, especially where 
they were attorneys for the pledgor, 
and in view of the fact that the con- 
tracts would expire and that the man- 
ner in which they had dealt with the 
contracts made it impossible to re- 
turn them to the pledgor. Beugger 
v. Ashley, 161 App. Div. 576, 146 NYS 


92. Dulin v. National City: Bank, 
(Ind. A.) 130 NE 426. 

93. Wheeler v. Breslin, 47 Misc. 
507, 95 NYS -966. . 

[a] Sixteen years’ delay bars 
equitable right to an accounting for 
conversion of property subject to de- 
preciation and deterioration by use. 
Wheeler v. Breslin, 47 Mise. 507, 95 
NYS 966. 

94. Beugger v. Ashley, 161 App. 
Div. 576, 146 NYS 910. 

95. See case infra this note. 

[a] Evidence sufficient to support 
finding as to balance due according to 
terms of pledge. Johnson y. State 
Bank, 168 Wis. 369, 158 NW 59. 

x ayaieree generally see Evidence 22 

96." (Proctor? Lv. 


Whitcomb, 137 
Mass. 303. 


[a] Effect of agreement.—An 
agreement between the pledgor and 
an indorser of a collateral note that 
the note should be ‘used’ only at a 
certain bank does not- deprive the 
bank of the-right to transfer its 
claim against the pledgor, together 
with the collateral note. Proctor v. 
Whitcomb, 137 Mass. 303. 

97. Sprenger v. Wishek First Nat. 
Bank, 53 N. D. 398, 206 NW 224. 

98. Chapman v. Brooks, 31 N. Y. 


964 [49 C.J.] 
merely to the procedure to be followed in enforcing 
a pledge.®® So the pledgeet or his personal represen- 
tative? may assign his interest under the contract, 
whether the principal debt is negotiable or not.® 

Assignment for collection. The pledgee of a note 
may make a valid assignment of it to another simply 
for collection.* 

[§ 156] b. Method of Assignment. An assign- 
ment of the pledgee’s interest may be effected with- 
out a formal assignment,® and may be by a delivery 
of the collateral to the assignee.* The pledgee may 
assign his interest without first demanding payment 
of the pledgor,’ or notifying him that the assignment 
is to be made.® 

[§ 157] ¢. Conversion by Assignee. Where the 
debt secured is evidenced by a negotiable instrument, 
if the assignee converts the collateral to his own use, 
the original pledgee will not be liable to the pledgor 
for such conversion.'° 

[§ 158] 2. Transfer of Debt Secured. The 
pledgee’s transfer of the secured debt ordinarily ¢ar- 
ries with it a transfer of the collateral,++ unless the 
parties agree otherwise.1” The pledge being regarded 
as collateral to the principal obligation,!® upon an 
assignment of the latter without the pledge, the as- 
signor will hold the collateral as trustee for his as- 
signee,!* even though the assignee takes a renewal of 
the principal obligation in his own name,?® and pay- 


75; Sprenger v. Wishek First Nat. 


PLEDGES 


~[§§ 155-159 


ments received by him on the collateral will be held 
for the use of the assignee.t1®° So where the pledgee 
assigns the debt to one person and the collateral to 
another, the latter will hold the collateral in trust for 
the assignee of the debt.1" But where it is the evi- 
dent intention of the parties in the delivery of col- 
lateral that it shall be held for the personal security 
of the pledgee,1® upon an assignment by the pledgee 
of his debt, without the collateral, the latter becomes 
the property of the pledgor freed from the lien.1® 
If after the assignment of the principal debt with- 
out recourse the pledgee makes an exchange of col- 
lateral with the pledgor, the assignee may enforce the 
principal obligation against the pledgor,?° without 
returning or accounting for the collateral,?+ since in 
such case the pledgee is acting as trustee for the 
pledgor rather than for the assignee in holding the 
collateral.?? 

[§ 159] 3. Transfer of Pledge without Transfer 
of Debt.2* The pledgee, having merely a special 
property in the pledge as security for his debt, can- 
not make a valid assignment of the collateral separate 
from the debt so as to confer any rights on such as- 
signee as against the pledgor,?* and in some jurisdic- 
tions this rule is embodied in statutory provisions.?° 

A gift of the pledged property by the pledgee ta 
a third person does not pass the pledgee’s Ter ere 
in the secured debt.?° 


15. Hawkins v. New York Fourth 


Bank, 53 N. D. 398, 206 NW 224. 

99. Sprenger v. Wishek First Nat. 
Bank, supra. 

fa] Construction of assignment. 
—The construction given such an as- 
signment by the parties should pre- 
vail as against a stranger. Colton v. 


Oakland Sav. Bank, 137 Cal. 376, 70 
P 225. 

1. Ark.—Briscol Vv. American 
Southern Trust Co., 176 Ark. 401, 4 
SW (2d) 912. 

Cal.—Revert v. Hesse, 184. Cal. 


295, 193 P 943; Colton v. Oakland 
SAvibank pitts ts Oal, ws.) 20% Py 225: 
Pease v. Fitzgerald, 31 Cal. A. 727, 
161 P 506. 

Ga.—Cumming v. McDade, 118 Ga. 


612, 45 SE 479; Forsyth Bank v. 
Davis, 113 Ga. 341, 38 SE 836, 84 
AmSR 248. 


Ill.— Belden v. Perkins, 78 Ill. 449. 

Mass.—Proctor v. Whitcomb, 137 
Mass. 303; Jarvis v. Rogers, 15 Mass. 
389. 

N. H.—Goss v. Emerson, 23 N. H. 
38. 

N. ¥.—Chapman v. Brooks, 31. N. 
Y. 75; Usher v. Van Vranken, 48 App. 
Div. 413, 63 NYS 104. 

N. 


IBY 
N. D. 398, 206 NW 


State Bank, 53 
224. 

iVite—Russells-y... Fillmore, 15, Vt 
130; Bullard v. Billings, 2 Vt. 309 

2. Drake v. Cloonan, .99 Mich. 121, 
57 NW 1098, 41 AmSR 586. 

38. Goss v.. Emerson, 23 N. H. 38. 

4 Hunt v. Bessey, 96 Me. 429, 52 
A 905. 

5. Carpenter v. Longan, 16 Wall. 
GUEES ne Gy, 2iedu reds 313. 

Transfer of debt secured see infra 

158. 
F 6. Forsyth Bank v. Davis, 113 Ga. 
341, 38 SE 836, 84 AmSR 248; John- 
son v. Smith, 11 Humphr. (Tenn.) 
396; Pulaski Nat. Bank v. Winston, 
5 Baxt..(Tenn.) 685. 

7. Drake v. Cloonan, 99 Mich. 121, 
57 NW 1098, 41 AmSR 568. 

8. Drake v. Cloonan, supra. 

9. Conversion generally see supra 
§§ 104-114. 


10. Forsyth Bank v. Davis, 113 
Ga. 341, 38 SE 836, 84 AmSR 248; 
Goss v. Emerson, 23 N. H. 38. 

11. Ala.—Folmar vy. Beall, 204 


Ala. 298, 85 S 540. 


Cal.—Ramboz v. Stansbury, 13 Cal. 
A. 649, 110 -P 472. 


La.—Zibilich v. Rouseo, 157 La. 
936, 103 S 269; Gresham v. Graves, 
Si duas Avalos. 

Mo.—Dibert v. D’Arcy, 248 Mo. 


617, 154 SW 1116; Holland Banking 
a v. See, 146 Mo. A. 269, 130 SW 

N. Y.—Merritt v. Bartholick, 36 N. 
Y,, 44, .1) @ranser:, VA. 63)" 345 Efow Pr 
129 [aff 47 Barb. 253]. 

N. D.—Sprenger v. Wishek First 
SaaS Bank, 53 N. D. 398, 206 NW 

“In general, of course, the trans- 
fer of a note passes to the transferee 
the right of the transferor in collat- 
eral held for its security, and the 
mere fact that the collateral is not 
delivered to the transferee will not 
deprive the latter of his interest, be- 
cause the original pledgee, after sell- 
ing the note, holds the collateral as 
agent or trustee for his transferee. 

‘ more complete statement of 
the rule is that, the security being 
the mere incident of the indebted- 
ness, an assignment of the debt 
passes the title in the pledge to the 
assignee of the debt, unless the par- 
ties agree otherwise.” Folmar WW. 
Beall, 204 Ala. 298, 301, 85 S 540. 

[a] Judgment.—Where a pledgee 
recovered a judgment against the 
pledgor on the indebtedness, secured 
by notes given in pledge, and there- 
after transferred the judgment, the 
notes given in pledge will be pre- 
sumed to have passed to the trans- 
feree by the transfer of the judg- 
ment, to secure payment of the lat- 
ter. Zibilich v. Rouseo, 157 La. 936, 
103 S 269. 

12. Folmar v. Beall, 204 Ala. 298, 
85 S 540. And see infra text and 
notes 18, 19. 

13. See supra § 1. 

14. Ramboz v. Stansbury, 13 Cal. 
A. 649)" 653, 110) (P47 (Painter v. 
Harding, 3 Phila. (Pa.) 59. 

“Plaintiff's right to the collaterals 
pledged was not dependent upon the 
actual delivery thereof. His inter- 
est therein was by virtue of being the 
holder of the note, and if the payee of 
the note, after transferring the same, 
retained the collaterals, his holding 
was as trustee for the bank.” Ram- 
boz v. Stansbury, supra. 


Nat. Bank, 150 Ind. 117, 49 NE 957. 
16. Painter v. Harding, 3 Phila. 
(Bat) 59. 
17.. Perry wv. Parrott, 135 Cal. 238; 
67 P 144; Adler v. Sargent, 109 Cal. 
42, 41 P 799. See also Kernohan v. 
Manss, 53 Oh. St. 118, 41 NE 258, 29 
LRA 317 (where forged notes were 
transferred to some by the pledgee 
and genuine notes to others, and the 
holders of the genuine notes were en- 
titled to a preference out of a col- 

lateral mortgage). 
(Md.) 30 


ae Morgan v. Dugan, 


ANND 5S) 

19. Morgan v. Dugan, supra. 

20. Haskell v. Africa, 68 N. H. 
421, 41 A 73. 

21. Haskell v. Africa, supra. 

22. Haskell v. Africa, supra 

23. Pledgee’s transfer of stock 


certificates see Corporations § 1121. 
Repledge of property: 
AS conversion see supra § 112. 
Right generally see infra §§ 161, Tee 
a. 


24. Lunsford v. Marx, 212 
144, 102 S 110; Smith v. Shippers’ 
Oil Co., 120 La. 640, 45 S 533; King 


Cattle Co. v. Joseph, 158 Minn. 481, 
486, 198 NW 798, 199 NW 4387; Van 
Eman v. Stanchfield, 13 ‘Minn. 75; 
Century Holding Co. v. Ebling Brew- 
ing Co., 167 NYS 62. 

“A pledgee cannot separate the col- 
lateral from the debt, because his 
interest is not a distinct property 
right capable of being transferred in- 
dependently. He has a special prop- 
erty in the collateral only by reason 
of his ownership of the debt; the 


general property remains in the 
pledgor.”” King Cattle Co. v. Joseph, 
supra. 

[a] Assignment not shown.— 


Where a single note covers the spe- 
cific debt of the payee and that of a. 
third person, is secured by mortgage 
bonds, and each person has a right 
of possession of his share of such 
bonds, there is no assignment of the 
pledge without an assignment of the 
debt it secures. Dexter v. McClellan, 
116 Ala. 37, 22 S 461. 

Power to sell: 
After maturity see infra § 241 et seq. 
Before maturity of secured debt see 

supra § 98. 
_ 25. See statutory provisions. 

26. Sheridan v. Presas, 18 Misc. 


; For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 159-160] 


An assignment for collection may be made with- 


out transfer of the secured dehbt.27 


[§ 160] B. Rights of Purchaser from Pledgee—1. 
Under rules applicable to assignments 
generally,?® aside from questions involving 
able instruments?® and fraud,®° it is a general rule 
that upon an assignment by the pledgee of his inter- 
est in the pledge,*! or upon an absolute sale®? or 
pledge®* thereof, such assignee or purchaser steps 
into the shoes of the original pledgee,?* and cannot 
be required to surrender the property to the pledgor 
~ except upon payment or tender of the debt for which 
Conversely, except in 
the case of the pledge of negotiable instruments as 
collateral,°® the transferee ordinarily acquires only 
the rights possessed by the pledgee.*? 
apply with respect to pledged chattels*® or nonnego- 
tiable securities,*® and irrespective of whether the 


In General. 


it was originally pledged.?* 


180, 41 NYS 451. 

27. Easton v. Hodges, 18 Fed. 677 
(an assignment may be made simply 
for the purpose of enabling the as- 
signee to bring suit on the collateral 
for the benefit of the assignor). 


28. See Assignments § 145 et seq. 
29. See infra text and notes 44-50. 
30. See infra text and note 43. 

31. S.—Church v. Swetland, 


243 Fed. 289, 156 CCA. 69 [app dism 
249 U. S. 579 mem, 39 SCt 256 mem, 
63 L. ed. 785 mem]. 


Ark.—Briscol v. American South- 


ern Trust Co., 176 Ark. 401, 4 SW 
(2d) 912. 

Cal.—Revert v. Hesse, 184 Cal. 
295, 193 P 943; Pease v. Fitzgerald, 
oy Cal. cAx 727, 161 P 506: 

Conn.—Roth vy. Stein, 100 Conn. 
668, 124 A 546. 


Ga.—Forsyth Bank v. Davis, 113 
Ga. 341, 38 SE 836, 84 AmSR 248. 
Ill. —Bradley v. Parks, ae LL. 2b69); 


Belden v. Perkins, 78 IIl. 
ee eee: —Jarvis v. Rio a6 Mass. 
Mo.—Dibert v. D’Arcy, 248 Mo. 617, 
154 eae 1116. 
N. H.—Goss v. Emerson, 23 N. H. 


8. 
N. D.—Sprenger v. Wishek First 


nate Bank, 53 N.- D.. 398, 206 NW 
[a] Mortgage.—Where a  mort- 


gage was given to secure payments 
on a note secured by another mort- 
gage, assigned by the purchaser as 
part of the purchase price of the 
property, the assignment and reas- 
signment, of the assigned note and 
mortgage carried with it the full 
benefit of the security, especially 
where, by reassignment, the security 
mortgage became again vested in 
the vendors to whom originally made. 


as v. Stein, 100 Conn. 668, 124 A. 
32. Williams v. Ashe, 111 ‘Cal. 
180, 43 P 595; Stoner v. Security 
mruast-Co,,, 47, ‘Cal. vA. .29'6,5190) PP 500. 
33. Stoner v. Security Trust Co., 
supra: Agnew v. Johnson, 22 Pa. 


471, 62 AmD 3808. 

34 Smith v. Shippers’ Oil Co., 120 
La. 640, 45 S 533; Hornsby v. Knorpp, 
207+Mo. A. 302,..232 SW 776. And 
see supra text and notes 31-33; and 
infra text and note 35. 

{a] Illustration.—A transaction 
whereby a bank holding a demand 
note payable to it at. its place of 
business, and secured by pledge, in- 
dorses the note “without recourse” 
and delivers it, with the pledged se- 
curities, to a third person, for a con- 
sideration more than sufficient to 
pay the note, is, on its face, a sale 
of the note and a substitution of the 
purchaser in the place of the bank as 
the pledgee of the securities: Smith 
¥ pep ppers: Oil Co., 120 La. 640, 45 

[b] Disposition of surplus.—(1) 
On death of the maker of notes who 
had pledged collateral to secure them, 


PLEDGES: 


negoti- | pledgor.** 


er.42% 


These rules?® 


the payee bank had possession and 
control of the collateral as pledgee, 
but the estate of the pledgor retained 
an interest therein as to which the 
pledgee bank became a trustee, and 
the purchaser of the notes and col- 
lateral from the bank became in like 
manner trustee with reference to the 
interest therein to the estate of the 
pledgor, deceased, any surplus over 
the original secured débt being a 
trust fund to be administered for the 
benefit of the creditors of the de- 
ceased pledgor. Hornsby v. Knorpp, 
207.Mo. A. 302, 282 SW 776. (2) 
Purchaser cannot hold surplus as 
satisfaction of his own unsecured 
claim against pledgor. Hornsby v. 
Knorpp, supra. 

35. Kalty v. Freedman’s Sav., etc., 
Co.,. 93: U. S. 321, 23 L. ed. 886; Payne 
v. Power, 140 Ga. 759, 79 SE 771; 
O’Connor v. Virginia Passenger, etc., 
Co., 184 N. Y. 46, 76 NE 1082; Thomp- 
son v. St. Nicholas Nat. Bank, 113 N. 
Y.-325, 21 NE 57 [aff 146 U..S. 240, 13 
SCt 66, 36 L. ed. 956]; Lewis v. Nott, 
36_N. Y.-395, 2 Transcr. A. 36;. Byrne 
v. Weidenfeld, 118 App. Div. 451, 99 
NYS 412; Donald v.-Suckling, L. R. 
EQ Bios 0;-ch C130. 

[a]. For example, the assignee of 
a pledgee stands in the same posi- 
tion as his assignor, and he is en- 
titled to hold the securities pledged 
until the debt is satisfied. O’Connor 
v. Virginia Passenger, etc., Co., 184 
N. Y. 46, 76 NE 1082. 

[b] Tliustration.— Where property 
pledged as collateral security for the 
payment of a note has been sold or 
transferred to a third person by the 
pledgee, the transferee cannot be re- 
quired to deliver it up until there has 
been a aepneee of the amount due. 


Lewis Boke BG) SIEM Me ROR 3 
Transcr. ne 
wee See mri text and notes 44— 


37. Stoner v. Security Trust Co., 
4% Cal. Ay 216, 190 P 500; 

[a] Estoppel.—Knowledge by a 
pledgor that some of the pledged se- 
curities were appearing in the mark- 
et, in view of the pledgee’s denial 
that he was selling them which he 
had no right to do, did not estop the 
pledgor as against unknown persons 
to whom the pledgee was selling the 
securities thereafter to claim that 
such sales were wrongful. Warfield 
v. Adams, 215 Mass. 506, 102 NE 706. 


38. See supra text and note 28 et 
seq. 

39. Bradley v. Parks, 83 Ill. 169. 

40. McNeil v. New York Tenth 
Nat. wank; ob , Barb. .59) [mod on 


other grounds 46 N. Y. 325] (a stock 
certificate even with a blank power 
of attorney attached is regarded as 
nonnegotiable). 

Negotiable securities see infra text 
and notes 44-50. 

41. Boswell v. Thigpen, 75 Miss. 
308, 22 S 823; Treadwell v. Clark, 73 
App. Div. 473, 77 NYS 350; Garrison 


Negotiable securities. 
itself a negotiable instrument,** or is delivered as 
security for a negotiable instrument,*® the transfer 
of the collateral to a bona fide purchaser for value,*® 
or, in the latter case, the transfer of the principal 
obligation and the collateral to such purchaser,*? 
vests in him a valid legal title, without any liabil- 
ity to the pledgor. 
bona fide holder for value,+® he takes subject to the 
pledgor’s equities.4® One with notice, buying from a 
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transfer is to a third person with,*! or without,*? no- 
tice of the pledgor’s rights. 
notice that the sale is fraudulent on the part of the 
pledvee, he acquires no right whatever as against the 
Where the pledgee sells collateral to a 
third person with consent of the pledgor, there is no: 
trust relation between the pledgee and the purchas- 


But if the purchaser has 


If the collateral security is 


But if the transferee is not a 


v. Bryant, 10 Phila. (Pa.) 474; 
gart v. Packard, 39 Vt. 628. 

[a] Agreement with third person. 
—Knowledge of a transferee of notes 
secured by collateral concerning an 
agreement between the pledgor and a 
third person as to the collateral did 
not impair his right to acquire what- 
ever rights his transferee possessed. 
Church v. Swetland, 243 Fed. 289, 
156 CCA 69 [app dism 249 U. S. 579 


Tag- 


mem, 39 SCt 256 mem, 63 L. ed. 785 
mem]. 
42. Talty v. Freedman’s Sav., etc., 


Co.,-93 U.-S. 321, 23 L.ved, 886;. Wil- 
liams v. Ashe, 111 Cal. 180, 43 P 595. 

43. Dana v. Buckeye Coal, etc., Co., 
38 Ill. A. 371; Eberhart v. Eyre-Shoe- 


Dae, Inc., 78 Ind. A. 658, 134 NE 
434. Polhemus v. Holland Trust 


Co.,''59 N. J. Eas 93; 45 A534 Prev on 
other grounds 61 N. J. Eq. 654, 47 A 
417] (holding also that the purchaser 
cannot maintain an action against 
the pledgee for false representations 
made by his clerk in negotiating the 
sale, where it appears that the clerk 
was acting in the transaction for the 
pledgor). 

44. Ala—Tupelo Bank v. Thomp- 
son, 186 Ala. 600, 65 S 147. 

Ga.—Cumming v. McDade, 118 Ga. 
612, 45 SE 479. 

Ky.—Citizens’ Trust, etc., 
Hays, 167 Ky. 560, 180 SW 811. 

N. Y.—Agawam Bank v. Strever, 18 
N. Y. 502 [aff 16 Barb. 82]; Smith v. 
Staten Island Land Co., 175 App. Div. 
5838, 162 NYS 6811; Berenbroick Ve 
Stephens, 8 Daly 249 

Tex.—Lewis v. Smith, (Civ. A.) 
289 SW _ 1018. 

[a] Where both pledgor and pled- 
gee execute transfer of negotiable 
notes, and the consideration paid is 
credited upon the pledgor’s debt, the 
buyer has prima facie a right to re- 
cover on the notes. Lewis v. Smith, 
CTExX.) Clivz Aes son SVeet Ose 

45. Nelson v. Owen, 113 Ala. 372, 
21 S 75. 

46. Nelson v. Owen, supra. 

47. White v. Dodge, 187 Mass. 449, 
73 NE 549. 

48. Bona fide holders see Bills and 
Notes §§ 682-735. 

49. Mankato First Nat. Bank v. 
Buchan, 79 Minn. 322, 82 NW 641; 
Eckert v. Searcy, 114 Miss. 150, 74 
S 818; McCutcheon vy. Dittman, 164 
IN. Y.3800, 08) NE, 97, 

[a] After notice.—Where a person 
purchases an accommodation note 
held as collateral, after notice of its 
character, he can recover thereon no 
greater sum than remained due on 
the secured indebtedness at the time 
of such purchase. Mankato First 
Nat. Bank v. Buchan, 79 Minn. 322, 
82 NW 641. 

[b] Inadequate consideration.—A 
maker with knowledge that his notes 
have been deposited as collateral, 
who without inquiry pays pledgee 
one hundred twenty five dollars for 


Cossive 


966 [49 0.9.] 


purchaser without notice, acquires the rights of the 


latter.°° 


In an action by the pledgee against a purchaser 
from him for the price of the pledged property, the 
purchaser is not entitled to inquire into the amount 
due the pledgee on the original obligation.> 

[§ 161] 2. Repledge®?—a. Power To Repledge*? 


—(1) In Absence of Agreement. 


pledgee has the right to repledge property delivered 
to him as security,°* without obtaining the consent of 
the pledgor,®® provided the repledge is not for a sum 
greater than the original secured debt,°® and pro- 
vided that the original pledgor may repossess him- 
self of the property upon payment of his debt.°7 Un- 
less authorized by a special agreement,°® the pledgee 
has no right as against the pledgor to repledge the 
property for a greater amount than that for which it 


is held as security.®® 
[§ 162] (2) Under Agreement. 


ment of the parties, the pledgee may have the power 
to repledge collateral to secure the pledgee’s own in- 


notes worth at least three hundred 
dollars, is not a bona fide holder and 
gets only the pledgee’s title. Wckert 
v. Searcy, 114 Misc. 150, 74 S 818. 

50. Sparta First Nat. Bank v. 
Sparta, 154 Ga. 25, 114 SE 221. 

{a] TIllustration.—Where unregis- 
tered bonds, payable to bearer, were 
deposited as collateral security for a 
note given one who had no knowledge 
of the depositor’s lack of right to use 
them, a bank which discharged the 
note and received the bonds was pro- 
tected, though it had notice, on the 
theory that one with notice buying 
from a hoider for value without no- 
tice is protected just as is the latter. 
Sparta First Nat. Bank v. Sparta, 154 
Ga. 25,,114 SE 221. 

51. Rice, etc., Malting Co. v. Inter- 
national Bank, 185 Ill. 422, 56 NE 
1062 [aff 86 Ill. A. 136]. 

52. Necessity that principal debt 
be included in assignment of collat- 
eral see supra § 159. 

Repledge by pledgor see infra § 
165. 
53. Cross references: 

Pledgee as bona fide purchaser see 

supra §§ 64-67. 

Right of: 
Broker to repledge corporate stock 
see Brokers §§ 47, 48. 
Pledgee to use pledged - property 
generally see supra § 88. 
Unauthorized repledge as conversion 

see supra § 112. 

54 Meyer v. Moss, 110 La. 132, 34 
S 332; Whitlock v. Seaboard Nat. 
Bank, 29 Misc. 84, 60 NYS 611; Din- 
kins v.’ Farmers’ Bank, etc., Co., 150 
Tenn. 485, 265 SW 983; Coleman v. 


Anderson, (Civ. A.) 82 SW 1057 [aff. 
98 Tex. 570, 86 SW 730]. But see 
Warfield v. Adams, 215 Mass. 506, 


515, 102 NE 706 (where the court said 
by way of dictum: “A pledgee has no 
right to separate collateral from the 
debt for which it is pledged and to re- 
hypothecate it for a new loan made 
to him by a third person. A pledgee 
(in the absence of a special agree- 
ment) is bound to hold the collateral 
pledged to him as secunity for the 
debt for which it was pledged’’). 
[a] In the Philippines, under code 
provisions, “property held in lawful 
pledge by one can not legally be 
pledged to another while the first 
pledge subsists.” Congregaci6én De 
La Mision de San Vincente v. Reyes, 
19 Philippine 524, 546. ; 
55. Dinkins v. Farmers’ Bank, 
etc., Co., 150 Tenn. 485, 265 SW 983; 
Coleman v. Anderson, (Civ. A.) 82 
SW 1057 [aff 98 Tex. 570, 86 SW 730]. 
56. Dinkins v. Farmers’ Bank, 
etc., Co., 150 Tenn. 485, 265 SW 983. 
57. Warfield v. Adams, 215 Mass. 
506, 102 NE 706; Matter of Pierson, 
19 App. Div. 478, 46 NYS 557; Dink- 


PLEDGES , 


Ordinarily the | volved.®® 


[§§ 160-163 


debtedness,°° and to repledge for an amount greater 
than the original secured debt.®? 
the contract of pledge forbids repledge for more than 
the original indebtedness, the pledgee has no right so 
to repledge.®°? The power to repledge under an agree- 
ment will in the last analysis depend upon the terms 
and construction of the particular agreement in- 


Conversely, where 


[§ 163] b. Rights of Subpledgee. The subpledgee, 
unless he occupies the favored position of a bona fide 
purchaser for value of a negotiable instrument,** 
takes only the title of his transferor;*® but is en- 
titled to hold the property until the debt of the orig- 
inal owner has been discharged.°° 
pledgee holds under an unauthorized®* repledge, he 
must deliver up the property to the pledgor upon the 
payment of the original debt it was delivered to se- 


Where the sub- 


cure.°8 One claiming as subpledgee under a void as- 


Under agree- 


ins v. Farmers’: Bank, etc., Co:., 150 
Tenn. 485, 265 SW 983. 

58. Rule under agreement see in- 
fra § 162. 

59. Peo. v. Tambara, 192 Cal. 236, 
219 P.745; Skiff v. Stoddard, 63 Conn. 
198, 26 A 874, 28 A 104, 21 LRA 102; 
Wood v. Fisk, 215 N. Y. 233, 109 NE 
177; Eno vy. Sage, 83 Misc. 389, 144 
NYS 1062. : 

60. Presser v. Ruffer, 190 App. 
Div. 912, 179 NYS 270 [aff 232 N. Y. 
573, 134 NE 577]; Presser v. Central 


Trust, ete. Co., 189 App. Div. 721, 
%35, 179 NYS 259 [aff 232) N. Y. 573; 
134 NES UC ls 

“A pledgor ... can give his pled- 


gee power to repledge or reassign col- 
lateral, even to secure the pledgee’s 
own indebtedness.’”’ Presser v. Cen- 
tral Trust, etc., Co., supra. 
61. Matthews. v. Warner, 145 U. 
S. 475, 12 SCt 945, 36 L. ed. 782 [aff 
33 Fed. 369]; In re Hollins, 230 Fed. 
917; Matteson v. Dent, 112 Iowa 551, 
84 NW 710; Greeff v. Dieckerhoff, 5 
NYS 16 [aff 123, N.. Y. 658, 25 NE 


62. Wood v. Fisk, 215 N. Y. 233, 
109 NE 177. 
Rule in absence of agreement see 


supra § 161. 
63. See cases infra this note. 
{a] Particular agreements con- 


strued.—(1) A letter from the pledg- 
or to the pledgee reading, “You are 
hereby authorized to assign to Thom- 
as Upham, Esquire the mortgage 
. .. Which I have given you as col- 
lateral security for loans made to 
me,’ authorized the delivery of the 
mortgage as security for loans by U 
to ‘the pledgee’ in: excess of ‘the 
amount for which it was held by the 
pledgee. Matthews v. Warner, 145 
WiwS. 476; 12. SCt 945, 36 E, ved...782 
[aff 33 Fed. 369]. (2) Contract is con- 
strued as giving right of rehypothe- 
cation if done in good faith, but not 
in bad faith. Warfield v. Adams, 215 
Mass. 506, 102 NE 706. 

64. Interurban Constr, 
Hayes, 191 Mo. 
Thompson vy. St. Nicholas Nat. Bank, 
L13) N-pde dad, 2L NE b7) [att 146 Us 
S. 240, 18 SCt 66, 36 L. ed. 956]. 

[a] For example, a repledge by a 
pledgee is valid to the extent of the 
debt secured by. such repledge, where 
the ultimate pledgee occupies the po- 
sition of a bona fide purchaser for 
value without notice. Thompson y. 
St. Nicholas Nat. Bank, 113 N. Y. 
325, 21 NE 57 [aff 146 U. S. 240, 13 
SCt 66, 36 L. ed. 956]. 

65. Cal.—Stoner v. Security Trust 
Co:, 47 Cal. A. 216;'190, 2 500: 


Coven 


Mass.—Crosby v. Simpson, 234 
Mass. 568, 125 NE 616. 
Minn.—King Cattle Co. v. Joseph, 


158 Minn. 481, 198 NW 798, 199 NW 


248, 89 SW 927;° 


signment acquires no rights.°® A subpledgee holding 
under an authorized’® repledge is entitled to retain 
the collateral until his debt is paid."+ 


It has been 


437. 
vee Y.—McDonald v. Grant, 34 NYS 
PEED ares Se rept v. Thomas, 16 Lea 

[a] For example, upon the trans- 
fer of a note and bonds held as col- 
lateral for the note, the bonds could 
be held only for the amount of the 
note, and not for a general balance 
due from the original pledgee. Mc- 
Donald v. Grant, 34 NYS 988. 

66. Cushing vy. New or Practical 
Psychology Soc. Bldg. Assoc., 165 
Cal. 731, 134 P 324; Jarvis v. Rogers, 
15 Mass. 389; New York, etc., R. Co. 
v. Davies, 38 Hun (N. Y.) 477; Pulas- 


ki Nat. Bank y. Windston, 5 Baxt. 
(Tenn.) 685. 

67. See supra §§ 161, 162. 

68. Wilson v. Shocklee, 92 Ark. 


370, 123 SW 403; Mould v. Importers’, 
etc., Nat. Bank, 72 App. Div. 30, 76 
NYS 148; Covell _v. Tradesmen’s 
Bank, 1 Paige (N. Y.) 1381. 

[a] TIllustrations.—(1) Where 
plaintiff's husband deposited her note 
against a third person for one hun- 
dred dollars with F as collateral se- 


curity for the husband’s note for one- 


hundred eighty dollars for the pur- 
chase of certain horses, and thereaft- 
er F pledged the one hundred eighty 
dollar note, with the collateral, to de- 
fendant as security for money bor- 
rowed from him, on payment of the 
one hundred eighty dollar note, de- 
fendant was bound to surrender the 
one hundred dollar note, and could 
not appropriate the proceeds thereof 
in payment of F’s debt. Wilson v. 
Shocklee, 92 Ark. 870, 123 SW 403. 
(2) Although a pledged certificate of 
stock has been exchanged for one 
with a different number, the pledgor 
may still assert his right to it so 
long as he can trace it; and the filing 
by the pledgor of his claim against 
the trustee in bankruptcy of his 
pledgee will not preclude him from 
Suing to recover the stock or its pro- 
ceeds from the subpledgee. Mould vy. 
Importers’, etc., Nat. Bank, 72 App. 
TDi G80, AUG NG Nase eh 

69. Sherman v. Connecticut Mut. 
Fe ine, Co., 222 Mass. 159, 110 NE 

{a]  Forgery.—Where one holding 
plaintiff's note and a policy as ecol- 
lateral delivered to defendant a note 
bearing plaintiff's forged signature 
and the policy with his forged as- 
signment, defendant acquired no in- 
terest in the policy, as there was no 
repledge on account of the forgery. 
Sherman v. Connecticut Mut. L. Ins. 
Co., 222 Mass. 159, 110 NE 159. 

70. See supra §§ 161, 162. 

71. Presser v. Ruffer, 190 App. 
Div. 912,179 NYS! 270) [aff 232 "N: -W 
573, 134 NE 577]; Presser v. Central 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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held that a repledge of collateral carries with it the 
pledgee’s rights in the original debt.72 The sub- 
pledgee is ordinarily chargeable with notice of the ex- 
tent of authority of the original pledgee to repledge,7* 
but is not chargeable with notice of the pledgee’s de- 
liberate bad faith toward his pledgor.74  ~ 

[§ 164] c. Rights of Original Pledgee and Pledgor. 
Under an authorized*® repledge, the pledgee does not 
lose his right to possession as against the pledgor,*® 
and the pledgor must pay the amount of the sub- 
pledge in order to regain possession of the prop- 
erty.‘7 The original pledgor ordinarily has the right 
to redeem from the subpledgee upon payment of 
whatever is due under the circumstances involved."§ 

The pledgor may be estopped to deny the pledgee’s 
authority to repledge the property,’® as where he has 
conferred the indicia of ownership upon the pled- 
gee.5° Under such circumstances he may still re- 
quire that the subpledgee shall first apply to the satis- 
faction of his debt other collateral transferred to him 
by the pledgee,®! but where he has received payment 
in full from the pledgee for the property converted 
by him, he has no further right against the assig- 
nee.®? 

{[§ 165] ©. Transfer of Interest of Pledgor—1. 
Power To Transfer. Subject to the rights of the 
pledgee,®* the pledgor may sell or assign his interest 


Mrust, ete. Co, 189 “App. Div: 721, 


179 NYS 259 [aff 232 N. the repledgees. 
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pledgor was entitled to redeem from 
Warfield v. Adams, 


‘ 


[49 C.J.) 967. 


in the pledged property.** 

After discharge of the pledge,*® the pledgor may 
repledge the collateral.*® 

[§ 166] 2. Rights of Pledgor’s Transferee. The 
assignee of the pledgor’s interest,®? at least where 
the pledgee has notice of the assignment,®® succeeds 
to all the pledgor’s rights in the property. If such 
assignee later redeems®® the pledged property, he 
cannot recover from the pledgor the amount paid for 
redemption.®° 

[§ 167] 3. Rights of Pledgee and Pledgor—a. In 
General. A transfer of the pledgor’s interest is ordi- 
narily®? subject to the rights of the pledgee.®? Thus 
despite such a transfer the pledgee usually retains 
the right to compromise a suit to collect the collateral 
without consent of the pledgor’s transferee,®* to sell 
the collateral in accordance with the terms of the 
pledge,®* or to have possession of the pledged prop- 
erty.°°> The pledgee will be protected as to advances 
against the collateral made after transfer of the 
pledgor’s interest but before notice thereof.®® 

A sale made on authority of the pledgee is binding 
upon him.°? 

[§ 168] b. Purchase of Pledged Property by Pled- 
gee. The relationship between the pledgor and the 
pledgee being regarded as a fiduciary one,®® the pur- 
chase of the property by the pledgee at a public sale 


purchase. 
tical Psychology Soc. 


Cushing v. New or Prac- 
Bldg. Assoc., 


We 52,0 Lot 
NE 577]. 

72. Whitney v. Peay, 24 Ark. 22 
(where a pledgee of stock repledges 
it to a third person, the original debt 
goes with it, and a subsequent pur- 
chaser from the first pledgee of a 


claim against the original pledgor. 


gets nothing). 

73. Matteson v. Dent, 112 Iowa 
551, 84 NW 710. 

74. Warfield v. Adams, 215 Mass. 
506, 102 NE 706. 

[a] Ilustration.—Where third 
persons to whom a pledgee rehypoth- 
ecated pledged securities were put 
on inquiry as to the original pledgee’s 
authority, they were not limited to 
informing, themselves by inspection 
of the original notes secured by the 
collaterals, and were therefore not 
chargeable with knowledge of the 
pledgee’s bad faith, which would 
have been disclosed by the notes, be- 
cause of which alone the rehypothe- 
cation was wrongful. Warfield v. 
Adams, 215 Mass. 506, 102 NE 706. 


75. See supra §§ 161, 162. 

76. Meyer v. Moss, 110 La. 132, 34 
S 332. 

77, International Banking Corp. 


v. McGraw Tire, etc., Co., 259 Fed. 
381, 384, 170 CCA 357. 

“Where the creditor, who had re- 
ceived this pledge, has a right him- 
self to repledge or retransfer the 
property for his own benefit, and 
where the principal debtor is charge- 
able with notice that such retransfer 
has been made, if he pays his debt 
without obtaining the return of the 
property pledged, he does so at the 
risk of being compelied to satisfy 
the claim of the second transferee in 
order to get his property back.” In- 
ternational Banking Corp. v. McGraw 
Tire, etc., Co., supra. 

a 
pleaee contemplated retransfer by 
the pledgee, subsequent pledgees are 
not obliged to give notice of their 
rights to the original pledgor. In- 
ternational Banking Corp. v. McGraw 
Tire, etc., Co., 259 Fed. 381, 170 CCA 
357. 

78. Warfield v. Adams, 215 Mass. 
506, 102 NE 706. 

[a] For example, where a pledgee 
of securities reptedged them to oth- 
ers as he was entitled to do under 
the contract of pledge, the original 


Notice to pledgor.—Where a} 


215 Mass. 506, 102 NE 706. 

79. Presser v. Ruffer, 190 App. 
Div. 912; 179 NYS 270 [aff 232 N.Y. 
573, 134 NE 577]; ‘Presser v. Central 
Trust, ete, Co.) 189) App. Div.7/721, 
179- NYS.259 [aff 232°N. Y.. 5738, 134 
NE 577]; Gould v. Farmers’ L. & T. 
Co.,..23. Hun (N. Y.) 322; Myers v. 
Merchants’ Nat. Bank, 16 NYS 58, 27 
AbbNCas 266. 

[a] For example the owner of se- 
curities, having placed them in the 
hands of another for the purpose of 
inducing financial institutions to part 
with their money, is estopped to de- 
ny, as against them, the authority of 
the person so intrusted with the se- 
curities. Presser vy. Central Trust, 
etc.,'Co., 189 App. Div.-721, 179 NYS 
259 [aff 232 N. Y. 573, 184 NPE 577]. 

80. Skiff v. Stoddard, 63 Conn. 198, 
26 A 874, 28 A 104, 21 LRA 102. 

81. Gould v. Farmers’ L. & T. Co., 
23 Hun (N. Y.) 322. 

82. Colton vy. Oakland Sav. Bank, 
134 Cal. 376, 70--P 225. 

83. See infra § 167. 

84. Fisher v. Bradford, 7 Me. 28; 
Sorc V.. pHolgate, i 7R. 33) Exch. 


[a] A sort of reversionary prop- 
erty remains in the pledgor, which 
he may transfer to a third person. 
rae v. Holgate, L. R. 3 Exch. 


99. 
[b] The payee of a note, which he 


has pledged, may still negotiate it, 


to a third person, who upon the pay- 
ment of the debt for which it has 
been pledged may sue thereon in his 
ove name. Fisher v. Bradford, 7 Me. 


85. See infra § 169 et seq. 
86. O’Barr v. Turner, 16 Ala. A. 
650/15 Sy 201. 


Repledge by pledgee see supra § 
161 et seq. 

87. Brown v. Omaha Hotel Assoc., 
63 Nebr. 181, 88 NW 175. 

88. Brown v. Omaha Hotel Assoc., 


supra. 

89. See infra §§ 190-206. 

90. Cushing v. New or Practical 
Psychology Soc. Bldg. Assoc., 165 
Gal. 731,,134 P 324. 

[a] One who purchases the rights 
of a pledgor and thereafter redeems 
from the pledge is not entitled to re- 
cover from the pledgor the amount 
paid for redemption by reason of such 


165 (Cal. 273i; -134" P (324, 

91. See Eagle, Inc. v. Kunkle, 278 
Pa. 190, 122 A 276 (holding that if, 
by agreement, the subject matter of- 
a pledge remains in the pledgor’s pos- 
session, his sale thereof binds all 
claiming under him, except purchas- 
ers without notice; but, where, as 
in this case, the pledgee has posses- 
sion, an implication of notice arises, 
binding the purchaser to ascertain 
the pledgee’s status by inquiry). 

Sale on authority of pledgee see in- 
fra text and note 97. : 

92. U. S.—Dome City Bank y. Bar- 
nett, 184 Fed. 607, 106 CCA 611. 

Cal.—Manor v. Dunfield, 33 Cal. A. 


567, 165, P 983. 

N. J.—Kamena v. Huelbig, 23 N. J. 
Eq. 78. 

N. Y.—Carrington v. Ward, 71 N. 
Xs 360) Parl .427 "Ne Super. 571]; 


Whelen v. Goldman, 62 Mise. 108, 115 
NYS 1006. 

Okl.—Carothers Warehouse Bldg. 
Bro v. McConnell, 30 Okl. 394, 121 

Pa.—DHagle, Inc. vy. Kunkle, 278 Pa. 
190, 122 A 276. 

Tex.—Vander Stucken vy. Willough- 
by, (Civ. A.) 242 SW 478. ; 

93. Tulsa Exch. Nat. Bank v. Rog- 
ers, 131 Ok). 129, 268 P 2938. 

94. Vander Stucken vy. Willough- 
by, (Tex. Civ.,A‘) 242.SW 478. 

95. Dome City Bank v. Barnett, 
184 ed. 607, 106 CCA 611. 

[a] Where a gold nugget was 
pledged to a bank for a loan, the 
bank was entitled to possession, with 
the right to enforce its lien, notwith- 
standing a subsequent sale of the 
nugget by the pledgor to another. 
Dome City Bank y. Barnett, 184 Fed. 
607, 106 CCA 611. 

96. Whelen v. Goldman, 62 Misc. 
108, 115 NYS 1006. 

[a] For example, where a pledgee 
of personal property advances large 
sums to the pledgor, he will be pro- 
tected as against a transferee of the 
equity of the pledgor, where no notice 
of the alienation of the pledgor’s eq- 
uity has been given to the pledgee. 
Whelen v. Goldman, 62 Misc. 108, 115 
NYS 1006. 

97. Hartshorne First Nat. Bank v. 
Anderson, 90 Okl. 145, 216 P 111. 

98. See supra § 52. . 
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is voidable at the option of the pledgor,®® and, in the 
case of a private sale by the pledgor of his remaining 
interest in the property to the pledgee, the sale is 
presumed to be fraudulent and void, unless the pled- 
gee can show that it was fair, open, bona fide, and for 
But this rule does not 
apply to the sale of the property under an execution 


an adequate consideration.” 


PLEDGES 


at such sale.* 


against the pledgor,? and the pledgee is free to buy 


VI. PAYMENT AND REDEMPTION’ 


[§ 169] A. Payment or Other Discharge of Se- 
Payment® or other ter- 
mination® of the secured debt discharges the eol- 
Subject to rules 
of general application,'® what constitutes payment 
depends upon the facts and circumstances of the 
particular case.1! A payment excluding expenses for 
which the pledgee is entitled to reimbursement?? is 
insufficient to discharge the pledgee’s lien.?* 


cured Debt—1. In General. 


lateral from the pledge contract. 


99. Pledgee’s right to purchase at 
sale of pledge see infra §§ 265-268. 

1. See infra text and note 2. 

2. Wetherell v. Johnson, 208 Ill. 
247, 70 NE 229; Jennings v. Hinton, 
128 N. C. 214, 38 SE 863. See Rankin 
v. Wilsey, 17 Iowa 463 (holding that 
a pledge of the income from property 
is merged by the conveyance of the 
property to the pledgee). 

3. Clark v. Holland, 72 Iowa 34, 
33 NW 350, 2 AmSR 230. 

4 Clark v. Holland, supra. 

5. Cooley v. Minnesota Transfer 
RR. Co., 53: Minn: 327, 55 NW 141, 39 
AmSR 609. 

6. Cooley v. Minnesota Transfer 
R. Co., supra. 

7 eve dep generally see Pay- 
ment 48 C. J. By hf 

Sairog ation oneeatty see subroga- 
HONS aC y ens Ts 

Tender generally see Tender [38 


Cye 127]. 
8 U. S.—Herrmann v. Central Car 
Trust Co., 101 Fed. 41, 41 CCA 176. 


Ala.—Folmar v. Beall, 204 Ala. 298, 
85 S 540; Minge v. Clark, 196 Ala. 
CAT ite Ss LOU sO Bart “vi. Turner, 16 
Ala. A. 65, 75 Ss Zien aior Pert yells 

Cal. —Farr Vv. Wolcott, £76 Cals 234; 
171 P 291; Cushing: v. New or Practi- 
cal Psychology Soe. Bldg. Assoc., 165 
Cal./731,°134 P 324; Cross v: Bureka 
Lake, etc., Canal Co., %3.-Cal., 302,- 44 
P 885, 2 AmMSR 808; "Levinson v. El- 
bow, 85 Cal. A. 26, 258 P 700. 

Ga.—Holmes v. Langston, 110 "Ga. 
861, 36 SE 251; Lathrop v. Adkisson, 
87 Ga. 339, Loe SE sony. 

J11.—Russell v. Epler, 10 Ill. A. 304. 

Ind.—Eberhart v. Hyre-Shoemaker, 
Ine., 78 Ind. A. 658, 1384 NE 227. 

Kan.—Gilpen v. Leksell, 54 Kan. 
674, 39 P 176; Auld v. Butcher, 22 
Kan. 400. 

Ky.—Block v. Oliver, 102 Ky. 269, 
43 Sw 238, 19 KyL 1278. 

Me.—Overlock v. Hills, 8 Me. 383. 

Mass.—Merrifield v. Baker, 9 Allen 
29. 

Mich.—Marshall, ete. Bank _ v. 
Mooney, 205 Mich. 513, 171 NW 533. 

Mont.—A. H. Averill Mach. Co. v. 


Bain, 50 Mont. 512, 515, 148 P 334 
[cit Cyc]. 

Nebr.—Frenzer _ v. Bichorcs, 60 
Nebr. 131, 82 NW 317; Waddle v. 


Owen, 43 ‘Nebr. 489, 61 "NW 731. 

N. Y.—Jackson v. American Cigar 
Box Co., 141 App. Div. 195, 126 NYS 
58; Jackson v. Erkins, 131 App. Div. 
SOL, 116) NWS, 880; HNO Vi Sage, Sia 
Mise. 389, 144 NYS 1062; Merrill v. 
Hodgkins, 134 NYS 166; Jackson v. 
Ehrsam, 123 NYS 986. 

Okl.—Miller v. Horton, 69 Okl. 147, 
ait ra 509, 511, LRA1918C 625 [cit 

rolls 

Jp ame=appieton vy. Donaldson, 3 Pa. 
381. 


[By Doucgias Ropinson GRay ] 


Tex.—Morgan vy. Hays, (Civ. A.) 
147 SW 315. 
‘Utah.—Utah Commercial, etc., 


Bank v. Fox, 44 Utah 323, 140 P 660. 

Wash.—Hyde v. Clausin, 82 Wash. 
218, 144 P 50. 

Eng.—Birdwood v. Raphael, 5 Price 
593, 146 Reprint 704. 

See Continental Bank, etc., Co. v. 
Sacks, 152 La. 97, 92 S 747 (holding 
that a note pledged by the payee as 
collateral security for his own note 
is not extinguished by the payment 
of the payee’s note). 

“The security cannot exist inde- 
pendently of the principal debt.” 
Jackson v. American Cigar Box Co., 
IAT App. (Dives105,2 1975 126 Nis moss 

[a] Pledgee becomes mere deposi- 
tary.— Where the payee of a note bor- 
rowed the amount from the bank on 
security of the note, until the loan 
was paid the note remained in the 
bank’s hands as a pledge, but when 
the payee repaid the loan the bank’s 
lien was extinguished, and it held 
as a mere depositary for the payee. 
Sane Viel WV OLCO EU er iGi@a len nia 4s a Diede 

{[b] Rule applied.—(1) Where a 
note secured by collaterals is paid, the 
collaterals are not enforceable in the 
hands of the holder of the note. Utah 
Commercial, ete. Bank v. Fox, 44 
Utah 323, 140 P 660. (2) Where 
goods are pledged to secure certain 
acceptances, they are discharged 
from the lien and cannot be held for 
acceptances made after the pledge, 
when the original acceptances have 
been paid. Birdwood v. Raphael, 5 
Price 598, 146 Reprint 704. 

9. Ala.—Folmar v. Beall, 204 Ala. 
298, 85 S 540. 

Ind.—Eberhart v. Eyre-Shoemaker, 


Inec., 78 Ind. A. 658, 1384 NE 227. 
Kan.—Gilpen v. Leksell, 54 Kan. 
645039 ves LG: 
Bowen, 75 Me. 


Me.—Leighton v. 
04 


Mich.—Ward v. Ward, 37 Mich. 253. 

See Callanan v. Smart, 60 Iowa 
305, 14 NW 328 (holding that, upon 
a pledge of property to secure two 
different persons, one of them cannot, 
after he has made a settlement with 
the pledgor, maintain an Action 
against the other pledgee for a part 
of the proceeds of the pledge). 

And see cases infra §§ 170-176. 

[a] Debt canceled and satisfied.— 
Giipen v. Leksell, 54 Kan. 674, 39 P 
176. 


[b] Recovery of judgment.— 
where suit for the use of the lender 
was brought upon a note, and an 
amount sufficient to discharge the in- 
debtedness was recovered, the lender 
had thereafter no right of action upon 
bonds put up as collateral to secure 
the loan, and could not transfer any 


[§§ 168-170 


A purchase of the property by the 
pledgee does not extinguish his rights under the 
pledge as against an intervening garnishment by a 
ereditor,® but he will hold the legal title, subject: (1) 
To the payment of the debt for which the property 

was pledged to him. 
of the garnishing creditor.® 


(2) To the payment of the debt 


[§ 170] 2. Methods of Terminating Obligation on 
Secured Debt—a. In General. 
ment of the principal obligation,t* there are other 
ways of effecting a valid discharge of a collateral con- 
tract or pledge,*® as by a surrender of the principal 
obligation,'® by a settlement of the pledgee with the 
pledgor by which the pledgor is released from further 
lability on the principal obligation,1* by an avoid- 
ance of the principal contract by the pledgee,?® such 


Besides actual pay- 


right to another. Eberhart v. Hyre- 
Shoemaker, Inc., 78 Ind. A. 658, 134 
NE 227. 

Methods of terminating obligation 
of secured debt see infra §§ 170-176. 

10. Payment generally see Pay- 
ment §§ 15-66. 

11. See cases infra this note. 

[a] Receipt by the pledgee of suf- 
ficient rents or profits from the pledge 
to pay the debt constitutes payment. 
Lathrop vy. Adkisson, 87 Ga. 339, 13 
SUD Eile 

[b] Check.—While a creditor who 
has surrendered collateral upon the 
payment of the secured debt by check 
is entitled, if the check is dishonored, 
to reclaim the collateral, yet when 
the check is paid the payment relates 
back to the delivery of the check, and 
the collateral is to be regarded as 
surrendered as of that date. Block 
v. Oliver, 102 Ky. 269, 43 SW 238, 19 
KyL 1278. 

12. See supra §§ 90, 91. 

13. Jackson v. American Cigar 
Box Co., 141 App. Div. 195, 126 NYS 
58; Moore v. Hermitage Realty Inv. 
Corp., 145 Va. 199, 133 SE 881. 

[a] Interest, costs, and attorney’s 
fees.— Where the holder of a note on 
payment of the principal of the note 
required a repledge of one of several 
automobiles securing the note as se- 
curity for payment of interest, costs 
and attorney’s fee, the indorsers and 
security were not released, and the 
holder retained a lien on the automo- 
bile for payment of such sums, al- 
though the note was marked ‘Paid’ 
and surrendered on such payment. 
Moore v. Hermitage Realty Inv. Corp., 
145-Va. 19950133. SE 88a. 

14. See supra § 169. 

15. See infra text ang, notes 16-20. 
See also infra §§ 171-17 

16. Marshall, etc., ea hl Mooney, 
205) Mich. 513; 171 NW 533; Union, 
etc., Bank v. Smith, 107 Tenn. 476, 64 
SW 756. 

[a] Failure to indorse renewal 
note.—Where an indorser on a note 
gave the lender his note and mort- 
gage as collateral to secure his in- 
dorsement, and’ by indorsing renewal 
notes renewed his liability as indors- 
er from time to time, when the last 
renewal note indorsed by him was 


‘paid by another renewal note, not in- 


dorsed by him, but by his previous 
coindorsers only, the lien created by 
his mortgage was released, and the 
lender no longer had any right to 
such collateral. Marshall, ete., Bank 
iran aA 205 Mich. 513, 171 NW 


17. Herrmann vy. Central Car Trust 
Co., 101 Fed. 41, 41 CCA 176. 

18. Green v. Sinker, 135 Ind. 434, 
35 NE 262. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- §§ 170-173] 


as the pledgee’s sale of the property making it im- 
possible for him to fulfill his obligation for ultimate 
return thereof to the pledgor,?® or by substantial ful- 
fillment of the condition accepted by the pledgee.?° 
On the other hand it has been held that the collateral 
is not discharged by the giving of a renewal note for 
the secured debt,?! extension of time of payment of 
loan by a lender lacking notice that collateral was 
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owned by a third party,?? conversion by the pledgee 
of pledged property having an ascertainable market 
value,?* failure to duly present the secured note for 
payment,?* the running of limitations against the 
secured note,?° and an unsupported parol promise to 


release collateral.?° 


[§ 171] b. Tender of Payment?’—(1) Effect. Up- 
on a proper tender?’ of the amount due on the princi- 
pal obligation, the lien of the pledgee is discharged,”® 
even though such tender is refused by the pledgee.®° 

Tender of a larger amount than due is not ordi- 


19. Ark.—Meyer Bros. Drug Co. v. 
Matthews, 69 Ark. 483, 64 SW 264. 

Colo.—E. F. Hallack Lumber Mfg. 
Co. v. Gray, 19 Colo. 149, 34 P 1000, 

Mich.—Feige v. Burt, 118 Mich. 243, 
ee A Spee 928, 74 AmSR 390. 

Y.— Barber v. Hathaway, 47 
a Div. 165, 62 NYS 329 [aff 169 
ING Ys oda OIL NE 1127]; Kilpatrick v. 
Dean, 3 NYS 60 [aff 15 Daly 182, 4 
NYS 708]. 

Tex.—Luckett v. Townsend, 3 Tex. 
119; 49 .AmD 723. 

[a] When sale no discharge.— 
Sale of a collateral note does not op- 
erate aS payment where the pledgee 
may and does reclaim it, and stands 
ready to surrender it. Jones v. 
Moore, 212 Ala. 248, 102 S 200. 

20; Boehm.v...U. S3620,Ct. Cl 241; 
Kullman vy. Greenebaum, 92 Cal. 403, 
28 P 674, 27 AmSR 150. 

21. See Bills and Notes § 654 text 
and note 94. 

22. Fowles v. State Nat. Bank, 167 
Cal. 653, 140 P 271; Eberhart v. Eyre- 
Shoemaker, Inc., 78 Ind. A. 658, 134 
NE 227. 

{a] Collateral furnished by third 
person.—Extension of time of pay- 
ment of a loan does not release the 
collateral furnished by a third per- 
son, where the lender had no notice 
that the collateral did not belong to 
the borrower. Eberhart v. Eyre- 
Shoemaker, Inc., 78 Ind. A. 658, 134 
NE 227. 

[b] Renewals, extensions, and 
surrender of other securities between 
the pledgee and another to whom the 
pledgee has transferred a pledge as 
security for his own debt without the 
pledgor’s knowledge do not release 
the property pledged, wh@re such 
transactions occur before the subse- 
quent transferee has knowledge of 
the original pledgor’s ownership. 
Fowles v. State Nat. Bank, 167 Cal. 
650, 140) P 271: 


23. Cooper-Smith Co. v. Bell, 137 
SS, Git 2134" SH_65387 

24. Reynolds vy. Doyle, 125 Misc. 
778, 211 NYS 509. 

25. Reynolds v. Doyle, supra. 
eer, Black v. Closser, 26 Pa. Dist. 

[a] In the absence of considera- 


tion, a parol promise to release col- 
lateral is not sufficient to effect a dis- 


Shake © Black vy. Closser, 26 Pa. Dist. 
6. 
27. On pledgee’s duty to collect 


collaterals see infra § 297. 

ae See infra §§ 172-175. 

U. S.—Mitchell v. Roberts, 17 
Hen “176, 5 McCrary 425. 

Ala.—Minge v. Clark, 196 Ala. 617, 
72.8, 167;> Rice v-. Garnett, 1) AlaseA. 
239, 84 S 557 [certiorari den 204 Ala. 
698 mem, 85 S 921 mem]. 

Cal.—Berry v. Bakersfield Bank, 
177 Cal. 206, 170 P 415; Latta v. Tut- 
ton, 122 Cal. 279, 54 P 844, 68 AmSR 
30; Loughborough vy. McNevin, 74 
Cal. 250, 14 P 369, 15 P 778, 5 AmSR 


PLEDGES 


due.?+ 


eral. 
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narily an admission that the amount tendered is 


[§ 172] (2) Sufficiency of Tender—(a) In -Gen- 
What constitutes a sufficient tender®* to dis- 
charge the lien of a pledge will depend upon the facts 
and circumstances of the particular case.** The pay- 
ment or tender must be valid,?* and should inelude 
all interest?*® and costs*® that may be due. 

A mere offer to pay the amount of the debt for 
which property has been pledged, not accompanied by 
an actual tender of money, is insufficient to discharge 
the pledgee’s lien, or entitle the pledgor to a return 
of the property.** 


[§ 173] (b) Tender on Condition That Property 


435. 

Colo.—Wilcox v. Jackson, 7 Colo. 
521, 4 P 966; Tom Boy Gold Mines 
ee vi. ‘Green, 11)-Colos Ay 447; 53. BP 

o- 

Ga.—McCalla v. Clark, 55 Ga. 53. 

Ill. Schwartz v. Chicago State 
Pawners Soc., 195 Ill. A. 938, 97 [cit 
Cyc]. 

Mass.—Wright v. Prank A. An- 
drews Co., 212 Mass. 186, 98 NE 798; 
Hathaway v. Fall River Nat. Bank, 
131 Mass. 14; Hancock v. Franklin 
Ins. Co., 114 Mass. 155. 

Mich.—Gordon vy. Constantine Hy- 
draulic Co., 117 Mich. 620, 76 NW 142; 
Stewart v. Brown, 48 Mich. 383, 12 
NW 499; Van Husan v. Kanouse, 13 
Mich. 303; Moynahan y. Moore, 9 
Mich. 9, 77 AmD 468. 

Minn.—Norton v. Baxter, 41 Minn. 
146, 42 NW 865, 16 AmSR 679, 4 LRA 
305; Nelson v. Robson, 17 Minn. 284. 

Nebr.—Moyer v. Leavitt, 82 Nebr. 
310, 117 NW 698, 130 AmSR 682; 
Frenzer v. Richards, 60 Nebr. 131, 82 
NW 317. 

N. Y.—Cass v. Higenbotam, 100 N. 
Y. 248, 3 NE 189; Lawrence v. Max- 
well, 53 N. Y. 19 [aff 6 Lans. 469, 64 
Barb. CO Zine IOrtrioht 1. wCadya pa 
ING Yeo t3s 78 AmD 145 [rev 23 Barb. 
490, 5 AbbPr 358 (aff 12 HowPr 424)]; 
Matter of Price, 69 App. Div. 37, 74 
NYS 624 [rev on other grounds 171 
N. Y. 15, 63 NE 526]; Haskins v. Kel- 
ly, 24 N. Y. Super. 160, 1 AbbPrNS 
63; Cook v. Kelly,’ 22 N. Y. Super. 
358; Campbell v. Parker, 22 N. Y. 
Super. 322; Matter of Mills, 57 Misc. 
315, 107 NYS 1057; Lehmeyer v. Prov- 
Pag Loan Soc., 31 Misc. 719, 65 NYS 


Pa.—Appleton v. Donaldson, 3 Pa. 
ets Hichbaum v. Sample, 30 Pa. Co. 
497. 

a C.—Ratcliff v. Vance, 9 S. C. L. 

Tenn.—Ball v. Stanley, 5 Yerg. 199, 
26 AmD 263. 

Utah.—Hyams yv. 10 

Vt.—Tagegart v. Packard, 39 Vt. 628. 


Bamberger, 
Witahe13s) 36 P2022 
Re pas v. Lynch, 2 Leigh (29 


Va.) j 
Eng.—Coggs v. Bernard, 2 Ld. 
Raym. 909, 92 Reprint 107; Ratcliff 


v. Davies, Cro. Jac. 244, 79 Reprint 
210; Jones v. Hart, 2 Salk. 441, 91 
Reprint 382. 

“Tf a creditor refuse to deliver: the 
property pawned for the security of 
his debt, on tender of the amount 
due, and the property being de- 
manded, his special property then 
ceases.’ Ball v. Stanley, 5. Yerg. 
(Tenn.) 199, 201, 26 AmD 263. 

30. Loughborough v. McNevin, 74 
Cal. 250;.14 P 369, 15 P 773, 5 AmSR 
435; Schwartz v. Chicago, State 
Pawners Soc., 195 Ill. A. 938; Moyer 
v. Leavitt, 82 Nebr. 310, 117 NW 698, 
130 AmSR 682. 

[a] “It is the general rule that 
an unaccepted tender of the amount 


Be Returned. Where the amount of the debt is not in 
dispute, a tender is not vitiated by the demand of the 
pledgor at the time that the property be returned to 
him,*’ but where the amount is in dispute, a tender 
on such condition has been held bad.®® 


e 
due after maturity of the debt, al- 
though not kept’ good, discharges the 
lien.’ Moyer v. Leavitt, 82 Nebr. 
310, 312, 117 NW. 698, 130 "AmSR 682. 


31. Talmage Vv. New York Third 
Nati Bank, 91) NoVYs 5345 f 
{a] Tender for compromise.—The 


tender by the pledgor by way of 
compromise of a larger amount than 
he claims is due is not an admission 
that the amount tendered is due. 
Talmage v. New York Third Nat. 
Bank, 91, N.Y. ook 

aa See generally Tender [38 Cyc 
33. See cases infra this note. 

[a] Condition that. pledgor be 
present.—Diamonds having been 
pledged by defendant to plaintiff as 
collateral security for a debt, which 
were described in very general terms 
in a receipt given by plaintiff some 
eight years before, plaintiff’s insist- 
ence that defendant be personally 
present when the diamonds were sur- 
rendered on payment of the debt was 
a reasonable condition, so that a ten- 
der of payment to plaintiff’s attor- 
ney and demand for surrender of the 
diamonds in defendant’s absence was 
ineffective. Stratton v. Graham, 164 
App. Div. 348, 149 NYS 662. 

[b] Tender of insufficient amount. 
—Where a creditor holds securities 
as collateral for several items of in- 
debtedness, a tender by the debtor 
which does not include all such items 
does not release the securities. 
Nashville Fourth Nat. Bank v. Stahl- 
man, 132 Tenn. 367, 178 SW _ 942, 
LRAI916A 568. 

[c] Interest.—Where the pledgee 
of personal property fraudulently 
represented that he had sold the prop- 
erty pledged, and sent twenty dollars 
to the pledgor as part of the price, . 
which the latter, relying on the 
fraudulent representations, retained 
until he discovered the fraud, the 
pledgor was not liable for interest on 
the twenty dollars and so did not 
have to include interest in his tender. 
Moyer v. Leavitt, 82 Nebr. 310, 117 
NW 698, 130 AmSR 682. 

384 Peru Van Zandt Impl. 
Burnett, 32 Okl. 304, 122 P 668. 

35. See supra § 80. 

36. See supra § 82. 

37. Lewis v. Mott, 36 N. Y. 395: 
Potter v. Thompson, 10. R..1.. 1: 

38. New York Assets Realization 
Co. v. McKinnon, 209 Fed. 791, 126 
CCA 515; Berry v. Bakersfield Bank, 
177 Cal. 206, 170 P 415; Loughbor- 
ough v. McNevin, 74 Cal. 250, 14 P 
369), 15 Pi i3, 5b0AmSR, 435) Cass -v: 
Higenbotam, 100 N. Y. 248, 3 NE 189. 

39. Wilkins v. Redding, 70 Nebr. 
182, 97 NW 228. 

[a] Tender of all due.—Where the 
amount is in dispute, a tender of a 
sum less than that claimed by the 
pledgee, although equal to _ the 
amount actually due, is not good, if 
coupled with such a condition. Wil- 


Coyne 


970 [49 C.J.] 

[§ 174] (c) Time of Tender. Tender may ordi- 
narily be made at or after maturity of the debt.*° 
It should, however, be made before sale of the col- 
lateral for default.4+ 

[§ 175] (d) Keeping Tender Good. It is not nec- 
essary that the tender be kept good to enable the 
pledgor to avail himself of it as a defense to an ac- 
tion by the pledgee to enforce the collateral;*? but 
if the pledgor seeks affirmative relief, he must keep 
his tender good, or at last offer to pay the amount in- 
to court.t3 

[§ 176] c. Negligence of Pledgee Causing Loss of 
Property. Loss or depreciation in value of the thing 
pledged, through negligence of the pledgee, does not 
of itself operate to extinguish, pro tanto, the debt 
secured,** although it will of course entitle the 
pledgor to damages.*° But conversion of the col- 
lateral by the pledgee constitutes a discharge of the 
secured debt to the extent of the value of the prop- 
erty converted,*® and it has been said that the same 
result follows where the pledgee by his own fault 
fails to preserve the pledged property.*? 

[§ 177] 3. Effect of Discharge of Collateral by 


kins v. Redding, 70 Nebr. 182, 97 NW 
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drews Co., 212 Mass. 186, 98 NE 798. 
238 Mich.—Marshall, 


[§§ 174-178 


Discharge of Secured Debt. Upon the discharge of 
collateral by payment or other discharge of the prin- 
cipal obligation, the pledgor becomes the absolute 
owner of the collateral,+® and entitled to the pos- 
session thereof,?® freed from any right of the pledgee 
to hold it for any other debt than that for which it 
was pledged,®°® and from any right of set-off which a 
third party might have against the pledgee.°t Where 
the pledgee has the legal title to the property, he will 
hold it as a mere naked trustee for the pledgor,®? and 
any payments made to him on the collaterals will be 
held for the use of the pledgor.®* Where the pledgee 
realizes enough from a portion of the collaterals to 
pay the principal debt, his interest in the remaining 
collaterals is extinguished.*4 

[§ 178] 4. Partial Payment or Discharge. Partial 
payments on the principal debt operate pro tanto to 
reduce the lien of the pledgee on the collaterals.®°° 

Fraud. Where, upon the receipt by the pledgee or 
his agent of funds sufficient to discharge the debt, he 
is induced through the fraud of the pledgor to per- 
mit their application in part upon other debts, the 
pledge remains in full force as to the balance due.*® 


thereon. Ott v. Kentwood Bank, 152 


ete., Bank  v.]| La. 962, 94 S 899. (2) Upon the dis- 


40. McCalla v. Clark, 55 Ga. 53; 
Norton vy. Baxter, 41 Minn. 146, 42 
NW 865, 16 AmSR 679, 4 LRA 305; 
Hyams v. Bamberger, 10 Utah 38, 36 
BALE Taggart v. Packard, 39 Vt. 

[a] Tender on day due.—McCalla 
v. Clark, 55 Ga. 58. 

41. Van Woert v. Olmstead, 71 
NYS 431. See Hyams v. Bamberger, 
10 Utah 8, 36 P 202 (tender after in- 
valid and disaffirmed sale sufficient). 

{a] After a repledge of the prop- 
erty by the pledgee and a sale of the 
property by his creditors, tender by 
the original owner comes too late to 
discharge the lien of the second 
pledgee. Van Woert v. Olmstead, 71 
NYS 431. 

42. Loughborough v. McNevin, 74 
alee 200; 14  Pre69 Voce Cle; p AMMoLy 


435; Norton v. Baxter, 41 Minn. 146, 
42 NW 865, 16 AmSR 679, 4 LRA 
305; Moyer v. Leavitt, 82 Nebr. 310, 


117 NW 698, 130 AmSR 682; Meisel 
v. Merchants’ Nat. Bank, 85 N. J. L. 
253, 255, 88 A' L067 [cit- Cyc]. 

43. Larsen v. Breene, 12 Colo. 480, 
21 P 498; Norton v. Baxter, 41 Minn. 
146, 42 NW 865, 16 AmSR 679, 4 LRA 

. 305; Meisel v. Merchants’ Nat. Bank, 
85 N; J.-L. 258, 88° A-1067..:' See 
Schwartz v. Chicago State Pawners 
Soc., 195 Ill. A. 93 (where the court 
held that plaintiff’s failure to keep 
the tender good would not prevent 
recovery for conversion on refusal of 
tender). 

44. Cooper v. Simpson, 41 Minn. 
46, 42 NW 601, 16 AmSR 667, 4 LRA 
194; Taggard v. Curtenius, 15 Wend. 
CN, YOULS5: 

45. See supra §§ 93-97. 

46. Skud v. Tillinghast, 195 Fed. 
LAs CCAT83. 

47. Skud vy. Tillinghast, supra. 

48. Elliott v. Armstrong, 2 Blackf. 
(Ind.) 198; Ott v. Kentwood Bank, 
152 La. 962, 94 S 899; Ward v. Ward, 
37 Mich. 253; Salomon v. Sternfield, 
CNB AY D887 INE 47 OO Dougherty vy. 
Remington Paper Co., 81 N. Y. 496; 
re v. Sage, 83 Misc. 389, 144 NYS 
1062. 

49. Ala.—Geron v. Geron, 15 Ala. 
558, 50 AmD 143; O’Barr v. Turner, 
Hé6uAla A, 66, 75S 271,' 273 [cit Cye}]. 

Cal.—Berry v. Bakersfield Bahk, 
177 Cal. 206, 170 P 415. 

Ga.—MecCalla v. Clark, 55 Ga. 58. 

La.—Ott v. Kentwood Bank, 152 
La. 962, 94S 899. 

Md.—Bryson v. Rayner, 25 Md. 424, 


90 AmD 69. f 
Mass.—Wright ‘v. Frank A. An- 


Mooney, 205 Mich. 513, 171 NW 533. 

N. Y.—Farwell v. Importers’, etc., 
Nat. Bank, 90 N. Y. 483 [aff 47 N. Y. 
Super. 409]; Lawrence v. Maxwell, 
53 N. Y. 19 [aff 6 Lans. 469, 64 Barb. 
102]; Guaranty Trust Co. v. Nation- 
al Surety Co., 131 Mise. 679, 227 NYS 
189; Matter of Mills, 57 Misc. 315, 
107 NYS 1057. 

Okl.—Miller v. Horton, 69 Okl. 147, 
170 P 509, -LRA1918C 625. 

Wash.—Hyde v. Clausin, 82 Wash. 
218, 144 P 50. : 

[a] Even without demand, the 
pledgor is entitled to possession of 
the collateral upon discharge of the: 


pledge. O’Barr v. Turner, 16 Ala. A. 
65, 75 S 271. 
{b] Action or defense.—Upon dis- 


charge of the pledge contract the 
pledgor may recover the collateral 
from the pledgee by an action at law, 
or defend his right to its possession 
if sued by the pledgee. Geron v. 
Geron, 15 Ala. 558, 50 AmD 148. 

Right of pledgee to retain posses- 
sion until payment of debt in full see 
supra § 85. 

Right to return of property on dis- 
charge of secured debt see infra §§ 
180-189. 

Termination of pledgee’s right to 
possession see supra § 87 


50. Ott v. Kentwood Bank, 152 La. 
962, 94 S 899; Ollis v. Farmers’, etc., 
Bank, (Mo. A.) 201 SW 947; Arm- 


strong v. McLean, 153 N. Y. 490, 47 
NE 912; Watson vy. Cabot Bank, 7 N. 
Y. Super. 423; Com. v. Traders’, étc., 
Bank, 246 Pa. 519, 92 A 750; Mar- 
tin’s App., 13 WklyNC (Pa.) 167. 
See Citizens’ Bank, etc., Co. v. Chase, 
151 Va. 65, 144 SE 464 (holding that 
a bank, receiving a note without in- 
dorsement as security for the payee’s 
note, could not subject the note as 
owner to all of the payee’s debts, in 
addition to the debt secured, where 
the pledged note was satisfied as be- 
tween the maker and payee, and the 
bank was paid the secured debt).° 

[a] Tllustrations.—(1) Although, 
where a bank holding plaintiff's note 
and collaterals for its payment made 
collections on the collaterals and 
placed them in a special account, 
they were legally subject to be ap- 
plied on the note, where the bank paid 
the old indebtedness by applying a 
mortgage note which had been left 
with it for a different purpose, it no 
longer had any lawful claim on the 
funds in the special account and 
should have honored plaintiff's check 


charge of a note which had been 
wrongfully pledged to one who orig- 
inally took bona fide, the pledgee 
could not hold it for loans thereafter 
made to the pledgor with notice that 
it belonged to a third person who had 
not authorized such use of it. Wat- 
son v. Cabot Bank, 7 N. Y. Super. 
423. (3) Upon an assignment by an 
executor of. collateral belonging to 
the estate as security for a debt of 
the testator, the pledgee must sur- 
render it upon the payment of the 
debt, and cannot hold it for a person- 
al debt of the executor, even though 
the latter is a legatee under the will 
and has been given power to sell the 
property involved. Martin’s App., 13 
WKI1yYNC (Pa.) 167. 

[b] To secure debt of third per- 
son.—The pledgee is not entitled to 
hold the property as security for the 
debt of a third person unless the 
pledgor has agreed that it may be 
so held. Lockey v. Gannon, 31 N. Y. 
SOR 12, 6 AbbPrNS 209, 37 HowPr 
13 


51. Thompson y. Harrison, 1 Daly 
CN, ¥.), 302: 


qodatis Thomas v. Van Meter, 62 Ill. 
cat “Merrifield v. Baker, 9 Allen: 


(Mass.) 29. , See Madill First Nat. 
Bank v. Pickens, .7 Ind. T. 725, 104 
SW_ 947 g(holding that, where a note 
held by a bank as collateral was paid 
to the bank after the loan secured 
thereby had been repaid, the money 
so received became a deposit for the 
use and benefit of the owner, if he 
should elect so to treat it). 

54. New England Trust Co. v. 
New York Belting, etc., Co., 166 Mass. 
42, 43 NE 928; Farwell v. Importers’, 
etc., Nat. Bank, 47 N. Y. Super. 409 
[aff 90 N. Y. 483]. 

55. Rutledge v. Townsend, 38 Ala. 
706; Durant Nat. Bank y. Bennett, 
133 Okl.. 80, 271 P 141. 

[a] Computation of interest on 
partial payments.—Although a bank, 
holding a note and certain collaterals, 
for convenience placed amounts col- 
lected on the collaterals in a special 
account, they were in reality pay- 
ments on the debt, and, in figuring 
partial payments, interest was prop- 
erly computed on the amounts so col- 
lected at, the same rate of interest 
charged in favor of the bank on the 
note. Ott y. Kentwood Bank, 152 La. 
962, 94'S 899. ] 
56. Peters v. Pacific Guano Co., 42 
La. Ann. 690, 7:S 790. } 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 179-180] 


[§ 179] 5. Pledge as Collateral Security for Debt 
Where a pledge is given to secure 
the debt of another, for which the pledgor assumes 
the lability of a surety, any material alteration in 
the principal contract, not assented to by the pledgor, 


of Third Person. 


will discharge the pledge.*7 


57. Ala.—Moses v. Home Bldg., 
etce., Assoc., 100 Ala. 465, 14 S 412. 

Conn.—Rowan v. Sharps’ Rifle 
Mies Corse Conn. 1k 

Ill.—Reed v. Cramb, 22 Ill. A. 34. 

Minn.—Allis v. Ware, 28 Minn. 166, 
9 NW 666. 

N. Y.—Burnap v. Potsdam Nat. 
Bank, 96 :N. Y. 125; Neimcewicz v. 
Gahn, 3 Paige 614 [aff 11 Wend. 312]. 

Wash. —Thompson v. peperOD Oran 
Bldg. Co., 95 Wash. 546, 164 P 22 

[a] Security for ‘renewal. mis 
pledge cannot be retained as security 
for a renewal except with the con- 
sent of the owner. Burnap v. Pots- 
dam Nat. Bank, 96 N. Y. 125. 

[b] Like ordinary surety contract. 
—(1) “There is no difference between 
a contract secured by the personal 
obligation of the surety and one ‘se- 
cured by the pledge of his property, 
in respect to the acts of the parties 
to it which will exonerate the sure- 
ty.”’” Rowan v. Sharps’ Rifle Mfg. Co., 
33 Conn. 1, 24. (2) ‘When property 
of any kind is mortgaged or pledged 
by the owner to answer for the debt, 
default or miscarriage of another 
person, such property occupies the 
position of a surety or guarantor and 
anything which would discharge an 
individual surety or guarantor who 
was personally liable, will, unde 
similar circumstances, discharge the 
property.” 1 Brandt Suretyship and 
Guaranty § 34 [quot Moses v. Home 
Bldg., ete., Assoc., 100 Ala. 465, 473, 
14 S 412]. 

[c] Rule applicable in absence of 
personal liability.—‘‘Although I have 
not referred to any case where this 
precise question has arisen, I am 
unable to discover any reason for the 
distinction between those cases 
where the surety pledges his per- 
sonal responsibility for the pay- 
ment of the debt, either with or 
without the additional pledge of his 
property, and the case of a simple 
pledge of his property as security, 
without any remedy over against 
him, personally if the property 
pledged should prove _ insufficient. 
The reason of the rule, as laid down 
in the books, is, that by extending 
the time of payment, the risk of the 
security is increased; or, at least, 
that the nature of his liability is al- 
tered without his consent, and he is 
deprived of the power of an imme- 
diate resort tq the principal debtor 
to compel him to pay the debt for 
which the surety is liable to the cred- 
itor. And certainly, a person who 
has pledged his property to the full 


_ value of the debt, as security for an- 


other, will sustain the same injury 
by the giving of time to the principal 
debtor, as if ‘this personal responsi- 
bility was pledged in addition to the 
mortgage upon his’ property... 

Where the surety has been actually 
injured, by an extension of time 
granted without his consent, or 
where the creditor has relinquished 
a security against the property of the 
principal debtor, after notice of the 
equitable rights of the surety, the 
a that such surety is not personal- 
ly liable for the payment of the debt, 
and therefore can only be injured 
to the extent of the property which 
he has pledged to the creditor for 
that purpose, can make no difference 
in the application of this equitable 
principle in his favor.’ Neimcewicz 
v. Gahn, 3 Paige (N. Y.) 614, 642 
[aff 11 Wend. 312]. 

58. Effect of discharge of secured 
debt on pledgor’s right to possession 
see supra § 177 text and note 49. 

59. U. S.—Hubbell v. Drexel, 11 
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[§ 180] B. Return of Property on Discharge of 
Secured Debt®*—1. In General. 
of the obligation the pledge was given to secure, the 
pledgor®® or his assignee®® is entitled to the col- 
lateral, or its proceeds,*! if any remain.®? 


Upon the discharge 


So where 


an indorser of a note secured by collateral takes it 


Fed. 115; Cincinnati First Nat. Bank 
v. Bates, 1 Fed. 702; Erie Second 
Nat. Bank v. Ocean Nat. Bank, 21 F. 
Cas. No. 12,602, 11 Blatchf. 362. 

Ala.—Gadsden First Nat. Bank v. 
Morgan, 213 Ala. 125, 104 S 403; Al- 
lison v. King, 200 Ala. 545, 76 S 903; 
American Pig Iron Storage Warrant 
Co. v. German, 126 Ala. 194, 28 S 603, 
85 AmSR 21; Nabring v. Mobile 
Bank, 58 Ala. | 204; Overstreet v. 
Nunn, 36 Ala. 649; Geron v. Geron, 
16 Ala 558) 50°AmD 143;  St.' John ‘v. 
O’Connel, 7 Port. 466. 

Ark. —Meyer Bros. Daugy Cor. Vv. 
Matthews, 69 Ark. 483, 64 SW 264; 
Whitney v. Peay, 24 Ark. 22. 

Cal.Krouse v. Woodward, 110 Cal. 
638, 42 P 1084; Barnhart v. Fulkerth, 
73 Cal. 526, 15 P 89; Mayo v. Avery, 
18 Cal. 309. 

Colo.—Haton .v. Commercial Nat. 
Bank, 66 Colo. 450, 182 P 890; Tom 
Boy Gold Mines Co. v. Green, 11 Colo. 
A. 447, 53 P 845. 

Ga.—Henderson v. Lott, 163 Ga. 
326, 136 SE 403; Merchants’, etc., 
Nat. Bank v. Masonic Hall, 62 Ga. 
271; Rylee v. Statham Bank, 7 Ga. A. 
489, 67 SE 383. 

Ill.—Union Trust Co. v. Rigdon, 93 


Ill. 458; Rozet v. McClellan, 48 Ill. 
845, 95 AmD 551; Boulter v. Joliet 
Nat.” Bank,/)217- Tl As. 330- [afl 295 


Til. 594, 129 NE 513]; Eldred v. Col- 
vin, 206 Ill. A. 2; Stone v. Mulvaine, 
119 Ill. A. 443 [aff 217 Ill. 40, 75 NE 
Bah See Weber v. Moy, 183 Ill. A. 

Ind.—Indianapolis First Nat. Bank 
Vc Root; 107 Sind. 224,18) "NEP 05; 
Compton v. Jones, 65 ind. Lit: Bl- 
liott v. Armstrong, 2 Blackf. 198. 

Kan.—Matthewson v. Caldwell, 59 
Kan. 126, 52 P 104; Semple, ete., Mfg. 
Co. v. Detwiler, 30 Kan. 386, 2 P 511; 
Auld v. Butcher, 22 Kan. 400. 

Ky.—Timmons v. Timmons, 145 
Ky. 259, 140 SW 164; Masonic Sav. 
Bank v. Bangs, 84 Ky. 135, 4 AmSR 
197, 8 KyL 16; Flowers v. Sproule, 2 
A. K. Marsh. 54. 

La.—Teutonia Nat. Bank v. Loeb, 
27 La. Ann. 110. 

Me.—Overlock v. Hills, 8 Me. 383. 


Md.—Bryson v. Rayner, 25 Md. 424, 
90 AmD 69. 

Mass.—Whitaker v. Sumner; 20 
Pick, 399. 

Mo.—Scott v. Cowen, 274 Mo. 398, 
195 SW 732, 


Mont.—A. H. Averill Mach. Co. v. 
Bain, 50 Mont. 512, 148 P 334. 


Nebr.—Waddle v. Owen, 43 Nebr. 
489, 61 NW 731. 
Nev.—Boylan vy. Huguet, 8 Nev. 


345. 
~ N. J.—Donnell v. Wyckoff, 49 N. J. 
L. 48, a A 672. 

N. Y.—Cass v. Higenbotam, 100 
N, Y. 248, 3 NH 189; Farwell v. Im- 
porters’, 'etc., Nat. ‘Bank, SOA Pye 
483; Dunean v. Brennan, 83 N. Y. 
487; Cincinnati First Nat. Bank’ v. 
Kelly, 57 N. Y. 34; Lawrence v. Max- 
well, 53 N. Y. 19; Markham v. Jau- 
don, 41 N. Y. 235; Wheeler v. New- 
bould, .16 N. Y. 392 [aff 12 N. Y. Su- 
per. 29]; Wilson v=: Little, 2 N. Y. 
443, 561 AmD 307; Rochester Nat. 
Bank v. Erion-Haines Realty Co., 213 
App. Div. 54, 209 NYS 522; Gilleran 
v. Owens, 184 App. Div. 209, 171 NYS 
596; Wyckoff v. Anthony, 9 Daly 417; 
Eno v. Sage, 838 Misc. 389, 144 NYS 
1062; Mechanics, ete., Bank v. Liv- 
ingston, 6 Misc. 81, 27 NYS 25; Maltz 
v. Westchester County Brewing Co., 
140 NYS 521 [rev on other grounds 
16d) ADD, Div. 938. 1460 NYS. odds 
Stearns v. Marsh, 4 Den. 227, 47 AmD 
248; Cortelyou v. Lansing, 2 Cai. 
Cas. 200. See Higgins v. Wright, 43 


Barb. 461 (holding that, where col- 
lateral is pledged by the first in- 
dorser on a note to secure the second 
indorser, upon the discharge’ of the 
latter, the pledgor, and not the maker 
of the note, is entitled to the collat- 
eral). 

Oh.—Glidden v. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42 NE 995, 43 
LRA 737. 

Or.—Dean v. Lawham, 7 Or. 422. 

Pa.—Stuart v. Bigler, 98 Pa. 80; 
Diller v. Brubaker, 52 Pa. 498, 91 
AmD 177; Chambersburg Ins. Co. v. 
Smith, 11 Pa. 120; Appleton v. Don- 
aldson, 3 Pa. 381. 


gga Pre wn v. Runals, 14 Wis. 
Eng.—Langton v. Waite, L. R. 6 
Eq. 165 laff L. R. 4 Ch. 402]; Walter 


v. Smith, 5 B. & Ald. 439, 7 ECL 242, 
106 Reprint 125 Mores v. Conham, 
Owen 123, 74 Reprint 946; Coggs v. 
Bernard, 3 Salk. 268, 91 Reprint SATs 
Anonymous, 2 Salk. 522, 91 Reprint 
445 

Alta.—La Banque D’Hochelaga v. 
Larue, 3 Alta. L. 42, 13 WestLR 114. 

[a] For example, the payor and- 
pledgor of a note is entitled, upon 
payment, to the collateral which he 
pledged to secure it, as shown upon 
the face of the note. Baton v. Com- 
perce) Nat. Bank, 66 Colo. 450, 182 

[b] Reassignment of patent inter- 
est.—On payment or tender of the 
amount due the pledgee, the pledgor 
is entitled to a reassignment of his 
interest in patents pledged as securi- 
ty for his debt. Barry v. Coville, 53 
Hun 620, 7 NYS 36 [aff 129 N, Y. 302, 
29 NE 307]. 

[c] A refusal to return the collat- 
eral is justification for nonpayment 
of,the note. Schlesinger v. Wise, 106 
App. Div. 587, 94 NYS 718; Schlesing- 
er v. McDonald, 106 App. Div. 570, 
94 NYS 721. 

60. Ind.—Indianapolis First Nat. 
Bank v. Root, 107 Ind. 224, 8 NE 105. 

Mass.-—Whitaker v. Sumner, 20 
Pick, 399: 

Nebr.—Cressman v. Whitall, 16 
Nebr. 592, 21. NW 458. 

N. Y.— August v. O’Brien, 30 Misc. 
54, 61 NYS 720 [aff 50 App. Div. 626, 
63 NYS 989]. 

Tenn.—Hughes v. Settle, (Ch. A.) 
36 SW 577. 

See Houston, etc., R. Co. v. Conner, 
29 Tex. \Civ. A.'259,°67 SW 778 (hold- 
ing that a pledgee of stock cannot 
withhold possession of it from the 
pledgor after tender of his debt, un- 
der a notice from alleged purchasers 
of the stock to hold the same, where 
the agreement under which such pur- 
chasers claimed was not affirmatively 
shown to be valid and binding). 

[a] For example, if the pledgee, 
after notice of the pledgor’s assign- 
ment of his interest in the collateral 
as security for another debt, surren- 
ders the collateral to the pledgor, he 
is liable to the assignee for any loss 
thereby occasioned to him. Hughes 
v. Settle, (Tenn. Ch. A.) 36 SW 8577. 

61. St. John v. O’Connel, 7 Port. 
(Ala.) 466; Cressman v. Whitall, 16 
Nebr. 592, 21 NW 458; Whittaker v. 
Amwell Nat. Bank, 52 N. J. Eq. 400; 
29 A 203. See Union Bank v. Elliott; 
14 Man. 187 (holding that a creditor 
whose debt has been satisfied must 
return collaterals pledged as security 
for the debt, or account for them at 
their face value, in the absence of 
proof that they are not collectable). 

62. Cressman v. Whitall, 16 Nebr. 
592, 21 NW 458; Whittaker v. Am- 
De Nat. Bank, 52 N. J. Eq. 400, 29 A 


972) [49 C52] 


up, he is entitled to the collateral.* 


are extinguished where the entire collateral has been 
required to satisfy the principal obligation,** or the 
pledgor’s remaining interest has been exhausted un- 
der legal process for the payment of other claims 


against him.°? 


If the pledgee has acquired an absolute interest in 
the collateral in his own right, the pledgor is not en- 


titled to a return thereof.®® 
Secured debt void for illegality. 


recover property pledged to secure a note subsequent- 
ly declared void for illegality,®’ or the value of such 
property if no longer under the pledgee’s control.*8 

What constitutes a sufficient return of the col- 
lateral to the pledgor will depend upon the facts and 


circumstances involved.®® 


[§ 181] 2. Duty of Pledgee To Return. 
ever the obligation which the pledge was given to 
secure is discharged,’® it becomes the duty of the 
pledgee to return the property or its proceeds, if any, | 

The failure’? or refusal7*® of the ; 


to the pledgor."? 


63. Surghnor v. Beauchamp, 24 La. 
Ann. 471; O’Hara v. Haas, 46 Miss. 
374; Lansingburgh Nat. Exch. Bank 
Vo. silliman, 65 N: Y. 475: 

64 See supra text and note 62. 

65. McNeal v. Florence Loan As- 
soe:; 40. N., Js q.-351,) 3 A125. 


66. Angus v. Robinson, 62 Vt. 60, 
19 A 993. 
[a] Reason for rule.-—Where the 


pledgee has acquired an absolute in- 
terest in the collateral in his own 
right, the pledgor is not entitled to 
their return, because the pledgee, as 
part owner, has an equal right to 
the possession. Angus v. Robinson, 
62 Vt. 60, 19 A 993. 

67. Cooper Grocery Co. v. McDon=- 
ald, (Tex. Civ. A.) 256 SW 311. 

[a] Fraud.—Cooper Grocery Co. v. 
McDonald, (Tex. Civ. A.) 256 SW 311. 

68. Timmons y. Timmons, 145 Ky. 
259, 140 SW 164. 

[a] On cancellation of a note for 
illegality, the maker is entitled to re- 
cover the value of collateral pledged 
for its payment and sold by the credi- 
tor. Timmons v. Timmons, 145 Ky. 
259, 140 SW 164. 

69. See cases infra this note. 

[a] A delivery of a collateral note 
to a third person for collection, in 
pursuance of an agreement with the 
pledgor, is equivalent to a delivery 
to the pledgor. Ludden v. Marsters, 
16 Nebr. 654, 21 NW 442. 

{b] Delivery of collateral note to 
the maker and offer by him to deliver 
it to the pledgor is sufficient. Nor- 
man v. Rogers, 29 Ark. 365. 

{c] Deposit in bank after collat- 
eral paid.—Where a note held by a 
bank as collateral was paid to the 
bank after the loan secured thereby 
had been repaid, the money so re- 
ceived became a deposit for the use 
and benefit of the owner, if he should 
elect so to treat it. Madill First Nat. 
Bank v. Pickens, 7 Ind. T. 725, 104 SW 


947. 
See supra §§ 169-176. 

71. U. S.—Pioneer Gold Min. Co. 
v. Baker, 20 Fed. 4. 

Ala,—Gadsden First Nat. Bank vy. 
Morgan, 213 Ala. 125, 104 S 403; Sims 
v. Canfield, 2 Ala. BBD: St. Jonn We 
O’Connel, 7 Port. 466. 

Ill.—Deane v. Fort Dearborn Trust, 
etc., Bank, 241 Ill. A. 517, 528 [quot 


5 + wot. aoseph, Park 
Bank, 8 SW (2d) 858; Nevius v. 
Moore, 221 Mo. 330, 120 SW 43. 
N. J.—Whittaker v. Amwell Nat. 
Bank, 52 N. J. Hq. 400, 29. A 203. 
N. Y.—Cass v. Higenbotam, 100 N. 
Y. 248, 3 NE 189; Cutting v. Marlor, 
TSN. Y. 454 [aff 17 Hun, 573) Cast 16 
AbbNCas 388, 57 HowPr 56)]; Law- 
rence v. Maxwell, 53 N. Y. 19 [aff 6 
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But these rights 


[§§ 180-183 


pledgee to return the collateral upon payment of the 
principal debt is itself a conversion. 
tender of payment and an unauthorized*® refusal and 
retention of the pledged property by the pledgee 
constitutes a conversion thereof,*® or at least prima 


A. sufficient?* 


facie evidence of a conversion.** 


Necessity of tender. 
complete conversion where the pledgee has clearly 


Tender is not required to 


indicated an intention to retain the property 1 irrespec- 


A pledgor may 


tive of tender.7§ 

Retraction of the refusal before suit has been held 
to show that there was no conversion." ® 
Retention to secure different debt. 
cannot lawfully retain the property to secure a debt 

distinet from that for which it was pledged.*° 


The pledgee 


[§ 182] 3. Return of Identical Property. Ordi- 


‘When- 


Lans. 469, 64 Barb. 102]. 

Or.—Dean vy. Lawham, 7 Or. 422. 

Pa.—Lanahan v. Clark, 279 Pa. 297, 
123 A 798; Bangor Silk Knitting Co. 
VeaWise, 20h Pa, 415; P21) Ay 308% 309 
[cit Cyc]. 

W. Va.—Myers v. Summerville, 90 
IWieaetVie. AaSG, Le Sioa ee 

Ont.—Osborne v. London Loan, ete., 
Co., 25° OntWN 43 -—[app dism 29 
OntWN 185]; Steele v. Luck, 
OntWR 823. 

See Randall v. Union Trust Co., 156 
Mich. 216, 120 NW 594 (pledged bonds 
may properly be destroyed after can- 
cellation of secured debt where par- 
ties have so agreed). 

72. Deane v. Fort Dearborn Trust, 
ete., Bank, 241 Ill. A. 517,523 [quot 
Cyc]: 

Necessity of tender and demand 
see infra § 185 

73. U. S.—Lincoln Sav. Bank, etc., 
Co. v. Allen, 82 Fed. 148, 27 CCA 87. 
Ty een John v. O’Connel, 7 Port. 

Fla.—Lasseter v. Long, 85 Fla. 439, 
96 S 841. 

Ga.—Long wv. McIntosh, 129 Ga. 
660, 59 SE 779, 16 LRANS 1048, °12 
AnnCas 2638. 

Ill.—Boulter v. Joliet Nat. Bank, 
ZT A. 33.0! satis 2955 Lik 694s 129 
Pep 513]; Eldred wv. Colvin, 206 Ill. 


Mass.—Stebbins v. North Adams 
Trust Co., 243 Mass. 69, 186 NE 880. 

N. Y.—Cass v. Higenbotam, 100 N. 
Y. 248, 3 NE 189; Manning v. Heid- 
elbach, 153 App. Div. 790, 138 NYS 
Boe Kelsey v. Griswold, 6 Barb. 

Okl.—Mayo v. Thede, 73 Okl. 181, 
UTS 7 R38 48; 

[a] For example, exchange of the 
principal obligation for another ob 
ligation of longer maturity discharg- 
es collateral put up by a surety, and 
refusal thereafter to deliver the col- 
lateral on demand constitutes con- 
version. | Thompson v. Metropolitan 
Bldg., Co., 95 Wash. 546, 164 P 222. 

Other conversion by pledgee see su- 
pra §§ 104-112 

bee Harper vay Godsell, ali Rib): 
[a] Tender by an unauthorized 
person will not effect a discharge of 
the lien justifying trover for refusal 
to return the pledged property. 
Harper v. Godsell, L. R. 5 Q. B. 422 


b. 


(one of two joint pledgors lacking 
authority to tender and demand for 
both). 

75. Wood v. Fisk, 156 App. Div. 
497, 141 NYS 342 [aff 215 N. Y. 233, 
109 NE 177]. 

fa] Tllustration.—A. claim for 


conversion is predicated on a wrong- 
ful assumption of ownership or in- 


narily the pledgee on payment of the principal debt 
must return the identical property pledged.*? 
this rule is inapplicable to property of an inter- 
changeable character.*? 

[§ 183] 4. Actions—a. Persons Entitled To Sue. 


But 


terference with the owner’s right to 
possession, and a tender by a pledg- 
or of the amount due and a demand 
of the return of the pledge, made 
when the pledgor knows that the law 
renders it impossible for the pledgee 
to accept the tender or comply with 
the demand, do not show conversion. 


Wood v. Fisk, 156 App. Div. 497, 
PAI NYS 342 “Laft (215 IN. Yo 233; 7209 
NE 177]. 
76. Cal.—Bumiller vy. Bumiller, 
LTS CalweLio, Ube '89 Te 
Colo.—Haton v. Commercial Nat. 
Bank, 66 Colo. 450, 182 P 890. 
Ill.—Eldred v. Colvin, 206 Ill. A. 


2; Schwartz v. Chicago State Pawn- 
ers Socsa 195 TVA ose 
Mass.—Wright v. Frank A. An- 
drews Co., 212 Mass. 186, 98 NE 798. 
N. Y.—Cass v. Higenbotam, 100 N. 
Y. 248, 3 NE 189; Campbell v. Par- 
ker, 22 N. Y. Super. 322. 


Or.—Morgan vy. Johns, 84 Or. 557, 
IE BE BALE 
Pa.—MclIntire v. Blakeley, 9 Pa. 


Cas, 22%, T2RAPS 25: 

Tenn.—Ball v. Stanley, 5 Yerg. 199, 
26 AmD 268. 

Tex.—King v. Boerne State Bank, 
(Civ. A.) 159 SW 483. 

[a] For instance, refusal on ten- 
der to deliver pledged collateral to 
one entitled thereto is evidence of, 
and may constitute, conversion. Ea- 
ton v. Commercial Nat. Bank, 66 
Colo. 450, 182 P 890. 


Wie Beadling v. Moore, 93 Pa. Su- 
per. 544; De Clark v. Bell, 10 Wyo. 
Ty 6b 852. 

78. King v. Boerne State Bank, 
(Tex. Civ. A.) 159 SW" 438. 

79. McCalla’ v. Clark; 55 Ga: +53: 

[a] Retraction on same day.— 


Where, on the same day that tender 
has been made and refused, and be- 
fore suit is brought or the situation 
of the parties has materially changed, 
the pledgee retracts his refusal and 
offers to surrender the property up- 
on the payment of the debt and 
charges legally due, there is no con- 
version. McCalla v. Clark, 55 Ga. 53. 

80. Romero v. Newman, 50-7 La. 
Ann. 80, 23 S 493. 

{a] Illustration.—Where a _  col- 
lateral note had been given to a 
factor to secure a specific debt, the 
latter cannot refuse to surrender the 
Same when the debtor tenders pay- 
ment of the debt which it secures, by 
reason of alleged indebtedness of the 
customer upon unliquidated and dis- 
puted claims arising from other sep- 
arate and distinct contracts. Romero 
v. Newman, 50 La. Ann. 80, 23 S 403. 

81. Atkins v. Gamble, 42 Cal. 86, 
10 AmR 282; Henning v. Akin, (Cal. 
A.) 266 P 981, 983. 


82. Henning v. Akin, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ae 
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§§ 183-186] 


If the pledgee refuses to return the pledged col- 
lateral upon discharge of the secured debt, the 
pledgor®® or his assignee,** or legal representative, *® 
may maintain an action for the conversion. 

The remedy of the 
pledgor for the conversion of the pledged property or 
for a failure to return the same may be in replevin or 
other possessory action for the property itself,8° by 
an action in assumpsit for money had and received to 
recover its proceeds,** or damages for breach of con- 
tract ;** by an action in trover for the property or its 
value, with damages for its detention;®® or under 
some circumstances, where necessary to obtain ade- 
quate redress,®® by a proceeding or suit in equity.®? 
The above rules®? apply to the pledgor’s assignee.®* 
The pledgor may secure return of the collateral by 
showing payment and asking return in a suit on the 


[§ 184] b. Form of Action. 


secured debt.?* 
[§ 185] c. Conditions Precedent. 


of his obligation the pledgor may usually maintain 
an action for the recovery of the pledge or its pro- 
ceeds without a distinet demand for the return of the 


“Tt is well established as a general 
proposition that a pledgee must re- 
turn upon the payment of the debt 
the identical property pledged as col- 
lateral security. . . There is, how- 
ever, an exception to this general rule 
where shares of stock of a corpora- 
tion have been pledged as collateral 
and certain conditions exist, and also 
in cases where certain commodities 
delivered in pledge, such as 
wheat, which in the handling be- 
comes so mixed with other commod- 
ities of similar character that it may 
become impossible to return the iden- 
tical commodity which was original- 
ly pledged.” Henning v. Akin, supra. 

Corporate stock see Corporations § 
1121; Brokers §§ 47, 48. 

33. Whiting v. McDonald, 1 Root 
(Conn.) 444; Deane v. Fort Dear- 
born Trust, etc., Bank, 241 Ill. A. 
Dig Dao [quot Cyc]; Roberts v. Ber- 
deli, 61 Barb. 37 Laff 52) N.Y. 644, 15 
AbbPrNS. IWS isle bcohiaenye Jaudon, 24 
N. Y. Super. 261. [mod on other 
grounds 41 N. Y. 619. mem]; Abra- 
hams v. Southwestern R. Bank, 1 S. 
Cc. 441, 7 AmR 33. 

84. Deane v. Fort Dearborn Trust, 
etc., Bank, 241 Ill. A. 517, 523 [quot 
Cyc]; Genet v. Howland, 45 Barb. 
(CN. Y.) 560, 30 HowPr 360 (the 
pledgee’s failure to return the prop- 
erty to the pledgor’s assignee on de- 
mand constituted a new conversion). 

85. Lasseter v. Long, 85 Fla. 439, 
96 S 841. 

86. Talty v. Freedman’s Sav., etc., 
Cos See ie a hold woman Od) (886. 
Rylee vy. Statham Bank, 7 Ga. A. 489) 
67 SE 383; Tennent v. Union Cent. 
Eendns, Co., 133 Mo. A. 345, 112 SW 
754; Wilkins v. Redding, 70 Nebr. 
182, 97 NW 238. 

87. Hancock v. Franklin Ins. Co., 
114 ee 155; Cortelyou y. Lansing, 
2 Cai. Cas. (N. Y.) 200. 

[a] Waiver of tort.—By bringing 
an action for money had and re- 
ceived, the pledgor waives the tort 
of conversion and_ ratifies the 
pledgee’s disposition of the collateral. 
Hancock v. Franklin Ins. Co., 114 
Mass. 155. . 

88. Eldred v. Colvin, 206 Ill. A. 2. 

89. Ala.—Overstreet v. Nunn, 36 
Ala. 649. 

Cal.—Newell v. Sexton, 61 Cal. 645. 

Conn.—Ayres v. French, 41 Conn. 
142. 

Mo.—Southwestern Co. v. Lamb, 82 
Mo. 242; Tennent v. ‘Union Cent. L. 
Ins. Co., 183 Mo. A. 345, 112 SW 754. 

N. Y.—Luckey Vv. Gannon, ol NEY. 
Super. 12, 6 AbbPrNS 209, 37 HowPr 
NAS Mclean v. Walker, 10 Johns. 
471 


S. C.—Abrahams vy. Southwestern 
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Tender.°® 


of the pledgee.® 


973 
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property;®® but where the pledgeholder is not the 
person to whom payment is made,®® or where the 
pledgor has merely an option to withdraw the col- 
lateral pro rata upon partial payment of the deb 
the pledgor cannot maintain an action without first 
demanding a return of the collateral. 

The pledgor is not entitled to recover 
the property itself by an action in replevin,®® or other 
possessory action,? without making and keeping good 
a tender of his debt. 

maintenance of an action to recover the proceeds,” 

nor for a conversion,® especially where the pledgee 
has indicated that he will not return the property in 
any event,* or is unable to do so because he no longer 
has possession thereof.® 
quired where the property remains in the possession 


(pe 


Tender is not necessary to the 


But tender may be re- 


It has also been held that tender is 


necessary to support an action for conversion where 


Upon discharge 
property.” 


BR Bbanietien S.C. 04 cia An Rees oF 
Ratcliff v. Vance, 9 S. C. L. 239. 

{a] Trover is a proper remedy to 
recover the value of things repre- 
sented by valuable papers, such as 
certificates of stock and promissory 
Lope Ayres v. French, 41 Conn. 
1 

90. See generally Equity § 7-149; 
and cases infra this note. 

[a] Where the pledgor may ob- 
tain adequate redress at law, equity 
is without jurisdiction. Flowers v. 
Sproule, 2 A. K. Marsh. (Ky.) 54; 
ee v. Bennett, 9 Cush. (Mass. ) 


91. Brown v. Runals, 14 Wis. 693. 
[a] Enjoining sale of collaterals. 
—Brown v. Runals, 14 Wis. 693. 
ee See supra text and notes 86-— 


93. Newell v. Sexton, 61 Cal. 645; 
Southworth Co. v. Lamb, 82 Mo. 242; 
Rateliff v. Vance, 9 S. C. L. 239: 

94. Rylee v. Statham Bank, 7 Ga. 
A. 489, 493, 67 SE 383. 

“Where it is properly pleaded in 
defense of an action upon a note that 
the indebtedness was one for which 
personal property was pledged, and 
that it was fully paid, and the re- 
turn of the collateral is asked, the 
defendant would be entitled to a 
judgment awarding him possession of 


the pledge or collateral.’’ Rylee v. 
Statham Bank, supra. 
95. O’Barr v. Turner, 16 Ala. A. 


65, 75 S 271; -Gilpin v. Howell, 5 Pa. 
41, 45 AmD 720. 

96. Dewart v. Masser, 40 Pa. 302. 
ree Williamson v. McClure, 37 Pa. 
402. 

98. Tender in actions for conver- 
sion before discharge of secured debt: 
Actions for damages for conversion 

see supra § 136. 

Actions for -possession or proceeds 

see supra § 121. 

99. Talty v. Freedman’s Sav.’ etc., 
Co.3493 “Oe Si 321, 238.4. ed: 8865) Wal= 
kins v. Redding, 70 Nebr. 182, 97 
NW 238; Meisel v. Merchants’ Nat. 
Bank, 85 N.. J. L. 258, 255, 88 A 1067 
[cit Cyc]. See MacCracken v. Wheat- 
on First Nat. Bank, 204 Ill. A. 20. 

[a] Reason for rule.—‘‘This is for 
the reason that since in the action 
of replevin the property passes out 
of the control of the defendant and 
into the custody of the sheriff, if 
the plaintiff were not required to ten- 
der the amount due and keep that 
tender good or pay the money into 
court, the defendant would be de- 
prived not only of the securities held 
by him but also on any certainty of 


obtaining ‘the amount due _ him.” 
Meisel v. erchants’ Nat. Bank, 85 
N. J. L. 253, 255,.88 A. 1067. 


[§ 186] d. Defenses—(1) In General. It 
good defense that the secured obligation has not been 


plaintiff has never had possession of the pledged 


is a 


1. Meisel v. Merchants’ Nat. Bank, 
supra [cit Cyc]; Lewis v. Mott, 36 
N. Y. 895; Ketcham v. Provost, 156 
App. Div. 477, 141 NYS 437 [aff 215 
N. Y. 631 mem, 109 NE 1080 mem ds 
De Clark v. Bell, 10 Wyo: 1, 65 
852; Donald v.. Suckling, Darke Q. 
B: 585, 21 BRC 301 

2. Meisel v. Merchants’ Nat. Bank, 
Si TNT ts. 2 2535 ve oe OO AM LOG 7 hen 
Cyc]; Cortelyou v. Lansing, 2 Cai. 
Casi GN 22002 

3. Ark.—Meyer Bros. Drug Co. v. 
Matthews, 69 Ark. 483, 64 SW 264. 

Ill.—Schwartz v. Kaufman, 159 Ill. 


A. 508. 
Nebr.—Wilkins  v. Redding, 70 
Nat. 


Nebr. 182, 97 NW 238. 

N. J.—Meisel v. Merchants’ 
Bank, 85 N. J. L. 253, 255,.88 A 1067 
[eit Cyc]. 

Wyo.—De Clark v. Bell, 10 Wyo. 1, 
65 Pis52. 

{a] Reason for rule lies in the 
nature of the action, which permits 
the amount of the debt to be set off 
against the amount recovered, so that 
tender would be of no practical use. 
Meyer Bros. Drug Co. v. Matthews, 69 
Ark. 483, 64 SW 264; Wilkins v. Red- 
ding, 70 Nebr. 182, 97 NW 238. 

[b] Keeping tender good.—‘‘When 
the suit is not in replevin to recover 
specific goods, but is in trover be- 
cause of the conversion, based on a 
refusal to deliver after a proper ten- 
der, and the value of the goods ex- 
ceeds the debt, there is no require- 
ment that the original tender be kept 
good in court.” Schwartz v. Kauf- 
man, (159 Til A. 503; 508. 

4 Hornsby v. Knorpp, 207 Mo. A. 
302, 232 SW 776. 

5. Meyer Bros. Drug Co. v. Matth- 
ews, 69 Ark. 483, 64 SW 264. 

6. Amick v. Empire Trust Co., 317 
Mo. 157, 296 SW 798, 53 ALR 1064 
(where property is in possession of 
pledgee and conversion is based on 
failure to redeliver, tender must be 
shown and a demand for return of 
property). 

7. Andrews vy. Buchanan County 
Bank, 208 Mo. A. 366, 234 SW 518. 

[a] Mllustration.—Where, as part 
of the agreement under which plain- 
tiff bought a note of B, B borrowed 
of defendant bank an amount equal 
to the part of the purchase price 
which plaintiff did not pay in cash, 
and indorsed and delivered the note 
to defendant as security for the loan, 
plaintiff, to maintain action for con- 
version of the note, must tender the 
amount due defendant on the loan, 
and, it being refused, must keep the 
tender good. Andrews v. Buchanan 
County Bank, 208 Mo. A. 366, 234 
SW 518. 
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discharged,* or that there has been a material altera- 
tion in the collateral since its execution.® 
no defense that the collateral was worthless, or of 
any less value than the amount paid to the pledgee 
upon it;?° that plaintiff was not the owner of the 
claim sued on;11 or that at the time of the tender and 
demand, a suit by a third party claiming title to the 


property was pending.?? 


A pledgor obliged to show an illegal transaction in 
order to prove his right to recover possession of 
pledged property will be denied redress.1® 

[§ 187] (2) Limitations and Laches.'4 
the statute of limitations begins to run against the 
principal debt secured from the time of its matu- 
bye. the statute does not begin to run against the 
right of the pledgor to sue for failure to return the 
collateral until its conversion by the pledgee.+® 

Laches may bar the right to recovery.* 


8. Cal.—Van Hagen v. Clovis First 
pia Bank [eisGals Ay 14h, 173824. 

4 

Ga.—McCalla v. Clark, 55 Ga. 53. 

Nebr.—Parker v. Omaha First Nat. 
Bank, 223 NW 651. 

N. ‘Y.—Schlesinger’ v. Wise, 106 
App. Div. 587, 94 NYS 718; Schles- 
inger v. McDonald, 106 App. Div. 
570, 94 NYS 721; Mirsky v. Horo- 
witz, 46 Misc. 257, 92 NYS 48. 

Pa.—MclIntire v. Blakeley, 9 Pa. 
Cas.7227, 12 A 325° 

Ont.—Morgan v. Toronto Bank, 39 
Sas L. 281, 12 OntWN 99, 35 DomLR 
98. 

See Fendl v. George J. Cooke Co., 
205 Ill. A. 259. 

[a] For example, in an action for 
value of a collateral note wrongfully 
retained, where the evidence showed 
an agreement that defendant was to 
hold a third party’s note until taken 
up by plaintiff's principal note, and 
that it was not paid, plaintiff could 
not recover the collateral note or its 


value. Van’Hagen v. Clovis First 
re BankieowaCal.« AY Wal) e173k ee 
76 


1b] A deposit by a tenant to se- 
cure performance of all the covenants 
of the lease cannot be recovered back 
until the end of the term. Mirsky v. 
Horowitz, 46 Misc. 257, 92 NYS 48. 

9. Flint v. Craig, 56 N. Y. 22 [rev 
‘69 Barb. 3191. 

10. Union Nat. Bank v. Post, 93 
Ti. AL 339 “Laff 192° Tll- 385, 61. NE 
507 


ile 

11. Smith v. Hall, 67 N. Y. 48. 

12. Loughborough v. McNevin, 74 
Cal. 250, 14 P 369, 15 P 773, 5 AmSR 
435; Cass v. Higenbotam, 100 N. Y. 
248, 3 NE 189 [rev 27 Hun 406]. 

13. Taylor v. Chester, L. R. 4 Q. 
B. 309. 

[a] For instance, where plaintiff 
sued to recover half a bank note, and 
defendant answered stating a pledge 
thereof, whereupon plaintiff pleaded 
that the pledge was for food and 
drink in a brothel, and accordingly 
not a defense to suit for recovery, 
the fact that plaintiff had to set up 
the illegal transaction as a basis of 
showing the pledge illegal put plain- 
tiff in pari delicto and prevented his 
securing judgment. Taylor v. Ches- 
ter, L. R. 4. Q. B. 309. 

14. Bar of secured debt as affect- 
ing pledge or collateral security see 
Limitations of Actions § 21. 

15. Slaymaker v. Wilson, 1 Penr. 
& W. (Pa.) 216. 

16. Keeble v. Jones, 187 Ala. 207, 
65 S 384; Roberts v. Berdell, 61 
Barb. 37 [aff 52 N. Y. 644 mem, 15 
AbbPrNS: 177]; Bailey v. Drew, 2 
NYS 212; Slaymaker v. Wilson, 1 
Penr. & W. (Pa.) 216. 

{a] The statute runs from the de- 
mand of the pledgor for the return 
of the collateral and the pledgee’s 
refusal. Roberts v. Berdell, 61 Barb. 


after 
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[§ 188] e. Pleading and Evidence. Rules applica- 
ble in civil actions generally apply to actions for the 
return of pledged property after the discharge of the 
secured debt with respect to the pleadings**® and evl- 
dence,1® and the burden of proof is upon the pledgee 
to show the circumstances of the loss relied upon to 
excuse a return.”° . 


A defendant sued in claim and delivery cannot se- 


is based.?1 
Although 


pledgee.?? 


37 [aff 52 N. Y. 644 mem, 15 AbbPrNS |; 


HC é 

[b] Pledgor’s assignee.—The 
same rule applies in favor of the 
pledgor’s assignee in bankruptcy and 
is not affected by U. S. Rev. St. 8 


15057, providing that all suits by or 


against an assignee in bankruptcy 
shall be commenced within two years 
the cause of action accrued. 
Bailey v. Drew, 2 NYS 212. 

[ec] Reason for rule.—A pledge is 
a species of bailment, and the pledgee 
cannot, during the bailment, deny 
the title of the bailor, and hence 
there is no limitation of time on the 
pledgor’s right to demand and recov- 
er the pledge upon payment of the 


debt secured. Keeble y. Jones, 187 
Ala. 207, 65 S 384. : 
17. Wehrle v. Mercantile Nat. 


Bank, 221 Mass. 585, 109 NE 367. 

{a] Twenty-eight years’ delay.— 
Where a suit to recover pledged bank 
stock was filed twenty-eight years 
after the debt for which the stock 
was pledged was paid, such suit was 
barred for laches, the death of the 
assignee of the insolvent estate of the 
pledgor of the stock after the pay- 
ment of the debt and the lapse of a 
considerable interval before the ap- 
pointment of his successor not sus- 
pending the effect of the passage of 
time. Wehrle v. Mercantile Nat. 
Bank, 221 Mass. 585, 109 NE 367. 

[b] Demand within period of lim- 
itations.—The rule that, where a de- 
mand is necessary to fix.the legal 
rights of a party and give a cause 
of action, it must be made ordinarily 
within the time limited for bringing 
an action at law, applies where no 
fiduciary relation exists, as in the 
case of the pledgor’s right to recoy- 
er the pledged personalty upon pay- 
ment of the debt it was deposited to 
secure. Wehrle v. Mercantile Nat. 
Bank, 221 Mass. 585, 109 NE 367. 

18. See cases infra this note. 

[a] Sufficiency of declaration or 
complaint.—(1) A declaration in an 
action on the case, alleging that 
plaintiff on a certain date was in- 
debted to defendant by a note to se- 
cure the payment of which he deliv- 
ered continental loan office certifi- 
cates for a certain sum in lawful 
money, for defendant to hold and to 
redeliver to plaintiff on his paying 
said note; that on a certain date he 
tendered in full the sum due on the 
note, with interest, and demanded the 
certificates, which ‘defendant refused; 
and that this money has ever since 
been ready for defendant, who had 
thereby become liable to pay for said 
certificates, stated a cause of action. 
Whiting v. McDonald, 1 Root (Conn.) 
444, (2) It cannot be presumed, in 
a proceeding to attach a bond pledged, 
that the debt for which defendant’s 
property was security had been paid, 
and it was incumbent upon plaintiff 


cure an accounting from plaintiff without pleading 
the facts upon which his demand for an accounting 


[§ 189] f. Amount of Recovery and Judgment. 
In actions against the pledgee for failure to return 
the collateral upon payment or tender, the amount 
of recovery is the actual loss suffered by reason of 
defendant’s wrongful act, and this is determined by 
the same rules as in other cases of conversion by the 
Where the pledgee wrongfully refuses a 


to allege facts showing that defend- 
ant’s right to possession terminated 
before the time the sheriff demanded 
possession of the pledged bonds. 
Hoffman vy. Columbia-Knickerbocker 
Tet Co., 157 App. Div. 434, 142 NYS 

{[b] The answer of defendant 
pledgee is sufficiently definite and 
certain where’ it alleges that the 
amount of the principal debt has not 
been paid, but that a large sum still 
remains unpaid. Walker v. Granite 
Bank, 1 AbbPrNS (N. Y.) 406. 

[c] Counterclaim.—The pledgee 
defendant with respect to a counter- 
claim by pledgor for return of prop- 
erty must allege facts showing a 
present right to retain the property. 
MacDonald v. McCusker, 22 Sask. L. 
226, [1928] 1 DomLR 630 [1928] 1 
WestWkly 101. 

Pleadings generally see Pleading 
ante p 1: 

19. See cases infra this note. 

[a] Admissibility.—(1) In action 
for value of plaintiff’s collateral note, 
wrongfully retained, defendant might 
show that plaintiff had received a 
consideration for his payment to and 
the execution of, his principal note 
to defendant, and that he had relin- 
quished his interest in the collateral 
note. Van Hagen vy. Clovis First 
State Bank, 37 Cal. A. 141, 173 P 764. 
(2) The pledgee may show what be- 
came of the note secured, and to that 
end may introduce the receipt of a 
third person. Simmons v. Henry, 7 
NYSt 262, 12 NYCivProc 204. 

[b] Sufficiency.—In an action for 
value of plaintiff's collateral note, 
wrongfully retained by defendant, 
evidence has been held not to sup- 
port a directed verdict for plaintiff on 
the ground that, as the consideration 
for the principal note had failed, 
plaintiff was entitled to a return of 
the collateral note. Van Hagen v. 
Clovis First State Bank, 87 Cal. A. 
P41, suo we TGs: 

[e] In Louisiana, in a suit against 
the heirs of the pledgee to recover 
the amount of a note deposited as 
collateral, exceeding five hundred dol- 
lars, it was held that the pledge must 
be proved by the testimony of at least 
one witness and supported by corrob- 
orating circumstances. HEscurieux v. 
Chapdu, 12 Rob. 520. 

a Ayence generally see Evidence 22 

Oa DEL: 

20. Ouderkirk v. Troy Cent. Nat. 
Bank, 119. N. Y. 2638, 28 Ni) 875, 

21. McPherson v. Great Western 
Milling Co., 45 Cal. A. 91, 187 P 80. 

Proceedings for accounting gen- 
erally see supra § 154. 

22. See supra §§ 145-150; and cas- 
es infra this note. 

[a] Where property received in 
exchange for pledged property.— 
Even though plaintiff was entitled to 
a money judgment on failure of de- 
fendant to deliver the property, it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 
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tender of the amount due.on the principal debt, he is 
responsible for any depreciation in the value of the 
pledge after such tender and refusal.?? 
an agreement by which the pledgor has a right to re- 
turn of collateral in proportion to the amount of the 
debt paid, he is not liable for depreciation in value 
of collateral until demand has been made.for its re- 
In a Suit on the principal debt, the pledgor 
is entitled to set off any sums realized by the credi- 
tor from collaterals,?° and may in an independent ac- 
tion recover any surplus in the pledgee’s possession 


turn.** 


after satisfaction of the debt.?6 


replevin for plaintiff should fix the amount if any, 
plaintiff is required to pay into court before recover- 


ing the pledged property.?* 


[§ 190] C. Redemption—1l. Right To Redeem— 
Upon default of the pledgor in dis- 
charging the principal obligation at maturity, the 
pledgee does not aequire title to the collateral, but 
holds it subject to the right of redemption in the 
pledgor,”® or his representative,?® until this right has 


a. In General. 


would be for the actual value of the 
property received in exchange, and 
not for its par value. Hebblethwaite 
up Flint, 115 App. Div. 597, 101 NYS 


[b] Value plus interest.—Where 
the debt has been discharged and the 
eollateral has not been returned, the 
measure of damages is the value of 
the article at the time of the conver- 
sion to which interest may be added. 
Bangor Silk Knitting Co. v. Wisé2Z77 
Pa. 415, 121A 308; 

23. Loughborough v. McNevin, 74 
Cal, 62507 14 P3695 Py 773, by AmSR 
435; Griswold v. Jackson, 2 Edw. (N. 
Y.) 461; Sullivan v. Sullivan, 20 S. 


O50 9: 
Williamson v. McClure, 37 Pa. 


See infra § 231. 

26. Miles v. Walther, 3 Mo. A, 96; 
King v. Hutchins, 28 N. H. 561 Gina 
suit to recover the surplus of a note 
pledged to secure a judgment, inter- 
est should be allowed on the note up 
to the time of its payment and on the 
judgment until the same time, and 
then plaintiff was entitled to interest 
on the surplus remaining after the 
satisfaction of his debt up to the time 
of his judgment). 


27. Turner v. Mountain View 
Bank, (Mo. A.) 19 SW (2d) 19. 
Sas S.—In re International 


Fuel, etc., Corp., 21 F. (2a) 598. 
Colo.—Wilcox y. Jackson, 7 Colo. 
521, 4 P 966. 


Ky.—-Hart v. Burton, 7 J. J. Marsh. 
322. 

La.—Meyer v. Moss, 110 La. 132, 
84 S 332. 


Mass.—Jennings a Wyzanski, 188 


Mass. 285, 74 NE ? ‘ 
Mich.—Graydon v. Church, 7 Mich. 
(A.) 259 


136. 

Mo.—Neal v. rake te pba 
Sw 492, 494 [ci ye]; mi Vv. 
Becker, 192 Mo. A. 597, 184 SW 943, 
947 [cit Cyc]. 

hi! i Davikhain v. Jaudon, 41 N. 
Y. 235 [rev 49 Barb. 462, 3 AbbPrNS 
286]; Chamberlain v. Martin, 43 Barb. 

t 


607. 

Okl.—Grandfield First Nat. Bank v. 
Hinkle, 65 Okl. 62, 162 P 1092. 

Vt.—White River Sav. Bank v. Cap- 
jtal Sav. Bank, etc., Co., 77 Vt. 123, 
59 A 197, 107 AmSR 754. 

“A pledge is subject to redemp- 
tion.” Wilcox v. Jackson, 7 Colo. 521, 
532, 4 P 966. 

[a] It is an essential element of 
a pledge that there should be a right 
of redemption in the pledgor.. Grand- 
field First Nat. Bank vy. Hinkle, 65 
Okl. 62, 162 P 1092. 

{[b] By subpledging and redeem- 
ing the subpledge, the pledgee does 
not acquire a new title to the pledged 
property, but merely continues the 
same tenure.. Meyer v. Moss, 110 La. 
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been extinguished by a lawful sale of the property.*° 

Statutory provisions authorizing the pledgee to 
foreclose the right of redemption®+ should not be con- 
strued as granting the pledgor a right of redemption 
from the foreclosure similar to that possessed by a 
real estate mortgagor.®? 

[§ 191] b. Upon Wrongful Sale or Conversion.** 
Where the pledgee has been guilty of a wrongful 
sale or other conversion of the collateral, the pledgor 
is entitled to redeem it within a reasonable time after 
learning thereof.*4 
extinguished where he has authorized,*® or ratified?® 
the sale, or where he has failed to assert his right 
within a reasonable time after receiving notice of a 


But his right of redemption is 


wrongful sale,?? especially where the collaterals have 


for conversion.*® 


original contract 


132, 34 S 332. 

[c] Effect of foreclosure of 
pledged mortgage.—W here four mort- 
gages of real estate were pledged as 
collateral security for the payment of 
a note other than the mortgage debt, 
and the fourth in point of priority 
was foreclosed, and the land sold to 
the pledgees, who retained the title to 
the other mortgages, the right of the 
pledgor to redeem from the pledge 
the three remaining mortgages was 
unaffected by the foreclosure.  Jen- 
nings v. Wyzanski, 188 Mass. 285, 74 
NE 347. , 

{d] Construction of contract.— 
The pledge contract, in so far as it 
affects the pledgor’s equity of re- 
demption, will be construed by the 
courts favorably to the pledgor con- 
sistently with the rights of the 
pledgee. Eppert vy. Lowish, (Ind. A.) 
168 NE 616. 

Appropriation of pledge to debt see 
infra § 212. 

29. In re International Fuel, etc., 
Corp., 21 F. (2d) 598; Neal v. Hein- 
richs, (Mo. A.) 259 SW 492, 494 [cit 
Cye]; Chambers v. Kunzman, 59 N. 
J. Eq. 433, 45 A 599: Cortelyow wv. 
Lansing, 2 Cai. Cas. (N. Y.) 200. 

30. U. S—In_ re _ International 
Fuel, etc., Corp., 21 F. (2d) 598. 

Mass.—Jennings v. Wyzanski, 188 
Mass. 285, 74 NE 347. 

Mo.—Neal y. Heinrichs, (A.) 259 
SW 492, 494 [cit Cyc]; Smith v. 
Becker, 192 Mo. A. 597, 607, 184 SW 
943, 947 [cit Cyc]. 

N. Y.—Swann v. Baxter, 36 Misc., 
233, 73 NYS 336. 

Pa.—Register v. Sellers, 4 Pa. Co. 
490, 491, 19 Phila. 446. 

Eng.—The Ningchow, [1916] P. 221.' 

“There is an equity of redemption 
in the pledgor, even after default in 
payment, which cannot be_ extin- 
guished, except by a lawful sale, aft- 
er demand of payment and reasonable 
notice of the time and place of sale 

- . and the sale must be public 

. . unless the parties agree other-, 
wise.” Register v. Sellers, supra. 
Transfer not amounting to 
sale.—The pledgor’s right to redeem 
is unaffected by a transfer of the 
collateral by the pledgee not amount- 
ing to a sale in acccrdance with the 
terms of the pledge. Jennings v. 
Wyzanski, 188 Mass. 285, 74 NE 347. 

[b] The words “at any moment 
up to sale,” used in connection with 
the existence of the right to redeem, 
mean “at any moment up to the time 
of the exercise by the pledgee of his 
power of sale by entering into a valid 
contract for sale.” The Ningchow, 
[1916] P. 221, 224. : 

Time for redemption see infra $ 

3 


See statutory provisions. 
Frese v. New York Mut. L.|{ 


31. 
32. 


increased in value since the sale.*® 
not limited to a suit for redemption,?® but may sue 


The pledgor is 


[§ 192] c. Surrender of Right.4: The right of re- 
demption*? cannot be surrendered by the terms of the 


of pledge.*® But the pledgor may 


tos Co,elt. Cal, Aic38i, 2 L0sE.& e765% 

[a] For example, Civ. Code § 3011, 
providing that, instead of selling 
property pledged, the pledgee may 
foreclose the right of redemption by 
a judicial sale, does not endow pledg- 
ors of personal property with the 
right of redemption existing in the 
case of a mortgage of real estate. 
Frese v. New York Mut. L. Ins. Co., 
11 Cal. A. 387, 105 P 265. 

33. Actions for damages for con- 
version see supra §§ 131-152. 

34 Bell v. State Bank, 153 Cal. 
234, 94 P 889; Treadwell v. Clark, 73 
App. Div. 473, 77 NYS 350. 

Wrongful sale as constituting con- 
version: 

Before maturity see supra § 106. 
After maturity see infra §§ 270-272. 

35. Swann v. Baxter, 36 Misc. 233, 
73 NYS 336. 

36. Lacombe v. Forstall, 123 U. S. 
562, 8 SCt 247, 31 Li. ed. 255; Barle 
v. Grant, 14°R. Is 228; 

37. Hayward v. Eliot Nat. Bank, 
96 U.S. 611, 24 L. ed. 855; Swann v. 
Baxter, 36 Misc. 233, 73 NYS 336. z 

[a] Four years’ delay.—The right 
to_redeem was lost where the pledged 
property had been sold after due de- 
mand and notice, the loan discharged, 
and the debtor received notice there- 
of without making any objection un- 
til four years afterward. Hayward 
v. Eliot Nat. Bank, 96 U. S. 611, 24 
L. ed. 855. 

38. Lacombe v. Forstall, 123 U. S. 
562, 8 SCt 247, 31 L. ed. 255 (holding 
the right to redeem lost where the 
pledgor had approved the sale and 
did not seek to redeem until two years 
afterward, when the collateral had 
become three times as valuable as at 
the time of sale). 

39. King v. Boerne State Bank, 
(Tex. Civ. A.) 159 SW 4338. 

[a] For example.—Where a bank 
wrongfully sold pledged collaterals to 
its president for an inadequate price, 
and he denied the pledgor’s right to 
redeem except on payment of debts 
for which the securities were not 
pledged, the pledgor was not limited 
to a suit to redeem, but could sue for 
conversion. King. v. Boerne State 
Bank (Tex. Civ. A.) 159 SW 433. 

40. See supra §§ 133, 134. 


41. laches see infra § 199. 

42. See supra § 190. 

43. Smith v. Becker, 192 Mo. A. 
597, 604, 184 SW 943; Endicott v. 


Marvel, 83 N. J. Eq. 632, 92 A 373. 
“The right of redemption is a part 
of the contract of pledge and the par- 
ties cannot therein make any valid 
agreement that there shall be no re- 
demption after default. For a val- 
uable consideration and by a subse- 
quent. agreement, the right of re- 
demption may be released. But such 
cannot be made a part of the original 
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surrender his right to redeem by a contract for a 
separate consideration*4 made after the original con- 
tract of pledge, and either before, or after,*> default 
in the principal obligation. Equity will serutinize 
such a contract with great care, and set it aside if 
harsh or unconscionable.*® 

[§ 193] 2. Time of Redemption. Upon payment 
of the proper amount,*’ the pledgor may redeem at 
any time before a valid sale or foreclosure of the 
pledge.*® Such right is not extinguished by a wrong- 
ful sale or surrender of the property,*® as the pur- 
chaser will acquire no greater interest in the property 
than the pledgee had; nor is such right of redemp- 
tion barred by a provision in the contract of pledge 
that, unless it is redeemed by a certain time, the col- 
lateral is to become the property of the pledgee,®° 
and the pledgor may still redeem after the time fixed. 
‘If no time has been fixed for the performance of the 
principal obligation, or for the redemption of the 
pledge, the pledgor is entitled to a reasonable time 
after demand,°! before sale or foreclosure.®? 

[§ 194] 3. Persons Entitled To Redeem. Upon the 


agreement.” Smith v. Becker, su- 


Agreement potest sera! SRPrPEre- Cre 0 
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N. Y.—Bailey v. Drew, 2 NYS 212. 
pra. B. C.—Walker vy. Johnston, 23 B. 


The time for redemption may 


[§§ 192-195 


death or bankruptey of the pledgor, his right of re- 
demption passes to his personal representative®® or 
assignee.°* Redemption may be made by the owner 
of property that has been pledged without his con- 
sent,°° or by a prior pledgee who has assented to the 
subsequent pledge.*® 

[§ 195] 4. Amount Necessary To Redeem. As a 
prerequisite to his right to redeem, the pledgor must 
tender the amount, of the principal debt, with interest 
to date,°” and any expenses of the pledgee properly 
chargeable upon the pledge,®*® subject to a reduction, 
however, to the extent of any benefit or profits de- 
rived by the pledgee from the possession or use of 
the property.°® Where the pledgee has repledged the 
property,°° the original pledgor is entitled to redeem 
upon payment of the amount due from him.*t The 
pledgee cannot prevent redemption by refusing to 
disclose the exact amount due on the debt, and deny- 
ing that the tender made was the proper sum;°? and 
where the pledgee, without objection, accepts the 
amount tendered, he cannot afterward refuse to re- 
turn the collateral on the ground that the amount 


provisions, a performance of the ob- 
ligation at the date of tender, and 
hence fixes the amount which may be 
required of the pledgor as a condition 


tion of pledge see infra [a] 

Agreement respecting time of re- 
rym ewes see infra text and notes 
. 44 Rutherford v. Massachusetts 
Mut. L. Ins. Co., 45 Fed. 712; Smith 
Ve Becker, 192 Mo. A. 597, 184 SW 


943. 

645° “Rutherford v. Massachusetts 
Mut:* 1: Ins}: Co., 45 Fed. 712; Cun- 
ningham vi) Jones, 108 Ky. 728, 57 
SW 488;°22' KyL 450; Small v. Saloy, 
42 La. Ann. 183, 7S 450. 

[a] ‘Waiver shown.—The right of 
rédemption was waived by the de- 
livery of an absolute bill of sale of 
the collateral to the pledgee, and the 
surrender by him of the notes re- 
eéived marked “paid.’”’ Cunningham v. 

Jones, 108 Ky. 728, 57 SW 488, 22 KyL 
~ 450. 

46. Ritchie v. McMullen, 79 Fed. 
522, 25 CCA 50; Endicott v. Marvel, 
$1 'N. J. Kq. 378, 384, 87 A 230 [aft 
$3 N. J. Eq. 632, 92 A’ 373 (bill of re- 
view den 85 N. J. Hiq.| 52; 95, Av 361), 
and cit Cyc]. 


“Assuming that no legal obstacle: 


exists to prevent a pledgor from con- 
tracting with his pledgee that in con- 
sideration of an extended time for 
payment the pledge shall automatical- 
ly become the property of the pledgee 
in the event of failure to pay at the 
time agreed upon, providing the con- 
tract be found fair, open and intel- 
ligent, yet such a transaction neces- 
sarily demands the closest possible 
scrutiny of a court of equity whose 
especial duty it is to guard and pre- 
serve equities of redemption against 
harsh or unconscionable conduct of 
creditors toward their debtors.” En- 
dicott v. Marvel, supra. 

[a] Agreement upheld.—W here 
the pledgor of a lease and option for 
the purchase of a building was unable 
to pay the secured debt and other 
debts in connection with the lease 
and option, an agreement whereby 
absolute title was placed in the 
pledgee, who agreed that upon sale 
within a certain time the pledgor 
was to share in the proceeds, after it 
was reimbursed, was not without 
consideration or unconscionable. Gil- 
jam v. Michigan Mortg.-Inv. Corp., 
224 Mich. 405, 194 NW 981. 


47. See infra § 195. 

48. Cal.—Wright v. Ross, 36 Cal. 
14. 

Ill.—Wadsworth v. Thompson, 8 
Til. 423. 


Me.—Keen v. Jordan, 53 Me. 144. 
tora ay v.' Craig, 3 Mo. 516. 


be extended by a subsequent parol 
contract and no new consideration for 
such extension is necessary. Wads- 
worth v. Thompson, 8 Ill. 428. 

Duration of right to redeem see 
Supra § 190. 

49. Dungan v. Newark Mut. Ben. 
L. Ins. Co., 46'Md. 469; Taggart v. 
Packard, 39 Vt. 628. 

50. Keen v. Jordan, 53 Me. 144; 
Eckert v. Searcy, 114 Miss. 150, 74 
S 818, 819 [cit Cyc]; Endicott v. Mar- 
vel, 83 N. J. Eq. 632, 634, 92 A 373 
[cit Cyc]; Vickers v. Battershall, 84 
Hun 496, 32 NYS 314; Clark v. Hen- 
ry, 2 Cow. (N. Y.) 324. 

Agreement to surrender right of 
redemption generally see supra § 192. 

51. Keen v. Jordan, 53 Me. 144; 
Perry v. Craig, 3 Mo. 516; Cortelyou 
V.. Lansing, “2! Cais iCasy CN. 9 ¥.)8200% 
Hichbaum v. Sample, 30 Pa. Co. 497. 

52. See infra § 248. 

53. Cortelyou v. Lansing, 2 Cai. 
CasGNy Y:)) 200; 

54. Bailey v. Drew, 2 NYS 212. 

55. Starr Piano Co. v. Baker, 8 Ala. 
A. 449, 62 S 549; National Safe De- 
Death etc., Co. v. Gray, 12 App. (D. C.) 


[a] A conditional vendor, who had 
tatich to record a contract, could re- 
deem from one to whom the condition- 
al vendee had pledged the property. 
Starr Piano Co, v. Baker, 8 Ala. A. 
449, 62 S 549, 

56. Manhattan Trust Co. v. Sioux 
City, ,ete., R. Co., 65 Fed. 559. 

57. Bigelow Vv. Young, 30 Gas. 221; 
Craig v. McMullin, 9 Dana (Ky.) 311; 
Field vy. Beeler, 3 Bibb (Ky.) 18; 
Clark v. Seagraves, 186 Mass. 430, val 
NIX 813; Winkler v. Madgeburg, 100 
Wis. 421, 76 NW 332. 

[a] Interest on debt barred by 
limitations.—Although the debts, as 
security for which the pledge was 
given, were barred by limitations, 
the pledgor, having waived'the Stat- 
ute, must, in order to redeem, pay in- 
terest from the time the security was 
given, not merely from the date of 
bringing the bill. Clark v. Seagraves, 
186 Mass. 430, 71 NE 813. 

[b] Redemption of slave.—Where 
a Slave was pledged ‘‘to be redeemed 
at any time by the pledgor paying 
the amount which may be due,” the 
Slave could only be redeemed by pay- 
ment of what was due at the time of 


redemption. Bigelow v. Young, 30 
Ga, 121. 
[c] In California, a tender of the 


amount due under a pledge is, by code 


of redemption, so that no voluntary 
payments thereafter made by the 
pledgee can be added to such amount. 


Keifer v. Myers, 14 Cal. A. 338, 111 
PyLOss. 
58. McKie v. Gregory, 175 Mass. 


505, 56 NE 720 (decided under St. 
[1892] c 428 § 1, governing the as- 
signment of legacies as collateral); 
Newton v. Van Dusen, 47 Minn. 437, 


50 NW _ 820; Kelly v. Falconer, 45 
IN erties 
[a] Expenses allowable.-—Where 


a debtor pledged his interest under 
a contract to purchase land, and the 
pledgee paid the remainder due under 
the contract, received a deed, sold 
part of the land and advanced mon- 
ey to the purchaser to cut logs on the 
lot ‘sold, the pledgee was entitled, 
upon redemption, to his original debt, 
and the balance expended in the pur- 
chase of the land, less the amount re- 
ceived from the purchaser, but with- 
out any allowance for the money 
loaned to the purchaser under the 


lumbering contract. Kelly v. Fal- 
coner, 45 N. Y. 42. 
59. Lathrop v. Adkisson, 87 Ga. 


339, 13 SE 517; Craig v. McMullin, 9 
Dana (Ky.) 311; Field v. Beeler, 3 
Bibb (Ky.) 18; Rayner v. Bryson, 29 
Md. 473; Newton v. Van Dusen, 47 
Minn. 437. 50 NW 820. 

[a] Dividends.—The pledgee is 
chargeable with dividends received 
on pledged stock and with interest 
on such dividends computed from the 
time the bill was filed up to the stat- 
ing of the account, and on subse- 
quent dividends, from their receipt 
until the accounting. Rayner v. Bry- 
son, 29 Md. 4738. 

[b] When income not credited.— 
(1) Where one, to secure his debt to 
an estate assigns personal property, 
which is his interest in the estate, 
to the administratrix, he is not enti- 
tled, on redeeming, to a credit by way 
of income on such property. ‘Clark 
v. Seagraves, 186 Mass. 430, 71 NE 
813. .'(2) And the pledgor is not en- 
titled to a reduction on the debt by 
reason of funds in the hands of the 
pledgee belonging to him, where such 
funds have been garnished by another 
creditor of the pledgor. Kountze v. 
Bonner, 12 Tex. Civ. A. 131, 34 SW 


163. 

60. See supra §§ 161, 162. 

61. Torrey v. Harris, 12 Daly (N. 
Y.)) 385. 

62. Chambers v. Kunzman, 59 N. 


J. Eq. 433, 45 A 599. 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 195-198] 


tendered was insufficient.®? 


Payment in foreign money. Property pledged to 
secure a loan in foreign money may be redeemed up- 


on payment in such currency.®# 


[§ 196] 5. Actions—a. In General. 
may maintain an action against the pledgee not only 
to redeem,®® but also, where there is doubt or dis- 
pute as to the amount due on the debt, for an ae- 
counting.®® But the mere relationship of pledgor and 
pledgee is insufficient to serve as the basis for an ac- 


counting.®* 


63. August v. O’Brien, 30 Misc. 
54, 61 NYS 720 [aff 50 App. Div. 626, 
63 NYS 989]. 

64. See cases infra this note. ; 

[a] Exchange.—Where a pledge is 
made to a creditor in a foreign coun- 
try, it is payable in the currency of 
the creditor’s domicile, and if paid in 
a different country from that of the 
ecreditor’s domicile, he is also entitled 
to exchange. Stoker v. Cogswell, 25 
HowPr (N. Y.) 267. 

{b] Depreciated foreign currency. 
—Where plaintiffs, a British bank, 
obtained from defendants, a. Russian 
bank, on the _ security of certain 
bonds, a loan of seven hundred and 
fifty thousand Russian roubles, in 
June, 1914, when the currency was 
based on the gold rouble, and at that 
time seven hundred and fifty thou- 
sand Russian roubles represented 
£78,206, but subsequently they be- 
came almost valueless owing to the 
issue of paper currency uncovered by 
gold, in am action for redemption, the 
court held that the loan was repay- 
able in paper roubles issued by the 
authority of the Rusian government 
and in use at the material date, and 
that upon payment of the principal 
and interest in roubles and of the 
costs in English money plaintiffs 
were entitled to redeem the pledged 


securities. British Bank for Foreign 
Trade v. Russian Commercial, etc., 
Bank, oS, 1.1 Li. Fs, 60s 
“ee See cases infra note 66. 
Ala.—Crowson v. Cody, 209 
tine 674, 96 S 875. 

Nev.—Reinhart  v. Callahan, 48 
Nev. 265, 229 P 702; Beatty v. Syl- 
vester, 3 Nev. 228. 

N. Y.—Barry v. Coville, 53 Hun 


620, 7 was 36m fait 129! Ne Ye. 302529 
NE 30 

IN: C~Chalk v. Traders’ Nat. Bank, 
Soe: 

Oh. Pcie andty v. Phelps, Wright 
370. 

S. C.—Maxwell v. Foster, 64 S. C. 
PAST, 1 ix 

See also infra § 197 text and note 


42. 

{a] TIllustrations.—(1) Where a 
pledge was by the assignment of a 
mortgage as collateral security, sub- 
stantially creating the relation of 
mortgagor and mortgagee, and the 
amount of the debt was in dispute, 
and ascertainment and application of 
rents of the mortgaged lands were to 
be made, the pledgor could maintain 
a bill in equity for an accounting. 
Crowson v. Cody, 209 Ala. 674, 96 S 
875. (2) The pledgor was entitled to 
an accounting by the assignee of the 
pledgee, and the creditor to whom 
such assignee had pledged the prop- 
erty. Maxwell v. Foster, 64 S. C. 1, 
41 SE 776. 

{b] Agreement.—The right to an 
accounting is not defeated by an 
agreement that, if the pledgor does 
not make payment by a certain time, 
the collateral shall become the prop- 
erty of the pledgee on his failure to 
pay at the time stated. Kingsbury v. 
Phelps, Wright (Oh.) 370. 

{c] Grounds for accounting.— 
Where the pledgee of a mortgage 
foreclosed the mortgage and _ pur- 
chased the property without foreclos- 
ing the pledgor’s right, and received 
the rents and profits from the prop- 
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[§ 197] b. Form of Remedy. The remedy of the 


pledgor to redeem is, in general, at law.°® 
equity will not lie to redeem pledged property,®® ex- 


A bill in 


cept upon the allegation of some additional ground 


The pledgor 


of equitable jurisdiction,’® as a sale or assignment 
of the pledge by the pledgee, and a demand for its 
retransfer to the pledgor,’? or a request for an ac- 
counting,’? or disecovery.*4 

[§ 198] c. Tender of Amount of Debt. While, in 
the absence of express provision to the contrary, a 


pledgor cannot recover possession of the pledged 


erty and executed a mortgage there- 
on, the pledgor in a bill to redeem the 
pledge properly asked for an account- 
ing.’ Hicks v. Dowdy, 202 Ala: 535, 
SIE Soe 

Action for accounting on conver- 
sion see supra § 154. 

67. Crowson v. Cody, 209 Ala. 674, 
96 S 875; Crowson v. Cody, 207 Ala. 
476, 93 S 420. 

68. Cal.—Loughborough v. Mc- 
Neviny— (4 Cal- 250) 914 P0369,  15i2P. 
UT3,. 6) AmiSR. 435. 

N. J.—De Bevoise v. H. SEONVtaCO:. 
GTPNe J gs 472, 28\ FA OIE 

N. Y.—Durant v. Hinstein, 28 N. Y. 
Super. 423, 35 HowPr 223. 

Aa C.—Doak v. State Bank, 28 N. C. 

Pa.—Davis v. Republic Trust Co., 
270 Pa. 447, 113 A 689. 

W. Va. —Surber v. McClintic, 10 W. 
Va. 236. 

[a] : 
effect a redemption. 
v. McNevin, 74 Cal. 250, 15 P 773, 5 
AmSR 435. 

69. Ala.—Crowson v. Cody, 207 
Ala. 476, 93 S 420; Minge v. Clark, 
196 Ala. 617, 72 S 167. 

N. J.—Ward v. People’s Bank, 91 
N. J. Eq. 110, 108 A 186 

N. Y.—-Treadwell Vv. Clark, £90 N. 
Y. 51, 82 NE 505; Smith v. Staten Is- 
land Land Co., 175 App. Div. 588, 162 
NYS 681; Durant v. Hinstein, 28 N. 
Y. Super. 423. 35 HowPr 223. 

N. C.—Doak vy. State Bank, 28 N. 
C.. 3:09. 

Pa.—Davis v. Republic Trust Co., 
270 Pa. 447, 113 A 689. 

Tex.—Smith v. Anderson, 8 Tex. 
Civ. A: 188,°27 SW 775. 

[a] Adequate redress at law.—A 
bill in equity will not lie to redeem 
property pledged as security for the 
performance of a contract, as the law 


Trover is the usual action to 
Loughborough 


affords remedies. Minge vy. Clark, 
196 Ala’ '617, 72 S167. 
{b] Relationship alone insuffi- 


cient.—Some ground of equitable ju- 
risdiction must be shown in order to 
maintain a bill by the pledgor against 
the pledgee, who has redeemed from 
a mortgage sale, to protect the col- 
lateral, seeking accounting, discov- 
ery, and a sale of the property and 
distribution of the proceeds, the re- 
lationship of the parties not alone 
sufficing. Crowson v. Cody, 207 Ala. 
476, 93 S 420. 

70. U. S.—Pierce v. National Bank 
of Commerce, 268 Fed. 487. 

Ala.—Crowson vy. Cody, 209 Ala. 
674, 96 S 875; Crowson v. Cody, 207 
Ala. 476, 93 S 420; Hicks v. Dowdy, 
202 Ala. 535, 81 S 37; Minge v. Clark, 
196 “Ala. 617, 72 S 167;, Keeble v: 
Jones, 187 Ala. 207, 65 S 384; Nelson 
We Owen, 113 Ala. 372, Ph SS My, 

Md.—Clayton v. Smith, 131 Md. 562, 
102 A 925 

N. J.—Ward v. People’s Bank, 91 
N: J. Hig. 110; 108 A 186, 188 [cit 
peel 

Y.—Treadwell v. Clark, 190 N. 

yi N54, 82 NE 505; Smith v. Staten 
Island Land Co; 175 App. Div. 588, 
162 NYS 681; Durant v. Einstein, 28 
INE Ye, Supery 423% 385 HowPr 223; 
Hasbrouck v. Vandervoort, 6 N. Y. 
Super. 74. 

[a] Equitable grounds shown.— 
(1) Where the pledgee of a mortgage 
forecloses the mortgage and purchas- 


es the land without foreclosing the 
pledgor’s right, and has in effect as- 
signed the pledge by mortgaging the 
land to a bank, the pledgor may bring 
a bill in equity to redeem. Hicks v. 
Dowdy, 202. Ala. °535,- 81.-S*37. (2) 
Allegations that complainant was the 
owner of certain securities subject to 
defendant’s prior lien for a specified 
debt, that certain payments had been 
made on such debt, and praying that 
defendant be required to account for 
and deliver the securities to com- 
plainant after receiving any balance 
due it on the debt, stated grounds for 
equitable relief. Pierce v. National 
Bank of Commerce, 268 Fed. 487. (3) 
Insolvency of pledgee. Nelson v. Ow- 
en ELS vAlay 3720527 75. 

[b] Equitable grounds not shown. 
—(1) Where the pledgor of property, 
suing in detinue for recovery, omit- ' 
ted to pay or tender the pledgee the 
amount due, so that he was cast in 
judgment, this omission and loss of 
legal redress did not give him the 
right to relief in equity. Minge v. 
Clark, V96 vA ya. 6s fans. OeeuaCco 
Where the pledgee of a third mort- 
gage redeemed from the foreclosure 
of a first mortgage, the pledgor, un- 
der the rule that the pledgor cannot 
compel foreclosure, could not main- 
tain a bill to compel the sale of the 
property for distribution, and the bill 
was not rendered maintainable by 
bringing in the claim of the second 
mortgagee and seeking to give his 
mortgage priority over a claim under 
the pledged mortgage. Crowson v. 
Cody, 209 Ala. 674, 96 S 875. 

71. Ala.—Hicks v. Dowdy, 202 
Ala. 535, 81 S 37; Nelson v. Owen, 
113. Alaj 372, -21¢S Tb. ; 
- Mo.—Hagan v. Continental Nat. 
Bank,. 182 Mo. 319, 81 SW 171. 
pan cate Merny v. Houghton, 51 N. 

N. Y.—Treadwell v. Clark, 73 App. 
Div. 473,, 77_.NYS°350. 


Tex.—Smith -v. Anderson, 8 Tex. 
Civ. Ay 188, 27 SW. v5. 
[a] Where it is out of the 


pledgee’s power to return the proper- 
ty, the court may, in a proper case, 
decree compensation. Merrill v. 
Houghton, 51 N. Hy 61. 


72. Ala.—Nelson v. Owen, 113 Ala. 
Siva, 2Zke Seuss 

Cal.—Smith v. 49 & 56 Quartz 
Min. Co., 14 Cal. 242. 

Ill.— Stokes v. Frazier, “72 Ill. 428. 

Md.—Bryson v. Rayner, 25 Md. 424, 


90 AmD 69. 

Nev.—Reinhart v. Callahan, 48 Nev. 
265, 229 P 702. 

N. J.—Ward v. People’s Bank, 91 
N:; J.) Ege 110, L208 “Ay 136,188) ficit 


N. Y.—Smith v. Staten Island Land 
Co.; Ls “App. Dive 588s 1eE2EN YSi6sa> 
Hasbrouck v. Vandervoort, 6 N: Y. 
Super. 74; Hart v. Ten Eyck, 2 Johns. 
Ch. 62. 

Pa.—Conyngham’s App., 57 Pa. 474. 

Eng.—Kemp v. Westbrook, 1 Ves. 
278, 27 Reprint 1030. 

73. Ward v. People’s Bank, 91 N. 
J. Hq: 110, 108 A 186, 188 [cit Soe 
Hasbrouck Vv. Vandervoort, 60 NSS Y 
Super. 74. 

[a] Discovery not required.—Da- 
vis v. Republic Trust Co., 270 Pa, 
447, 113 A 689. } 
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property without paying or tendering his debt,"4 even 
though it is barred by the statute of lmitations,*® 
tender of the amount of the debt is not required 
where the goods are pledged to se¢ure a running ac- 
count,’* nor where the pledgor sues to redeem from 


a wrongful sale by the pledgee.*7 


[§ 199] d. Limitations and Laches. Mere lapse of 
time after the maturity of the principal obligation 
right to redeem,‘* nor to 
an accounting incidental to redemption,*® unless it is 
accompanied by elements of estoppel.*® Laches** in- 
jurious to the pledgee’? may bar the right to re- 
Whether or not laches exist in any particu- 
lar case will depend upon the facts and circumstances 
Limitations against the right to redeem 


does not bar the pledgor’s 


deem.§3 


involved.§4 


Hicks v. Dowdy, 202 Ala. 535, 
81S 37; Bell v. State Bank, 153 Cal. 
234, 94 P 889; Puckhaber v. Henry, 
152..Cal. 419; 93. Pyit4.125 AmSR 7.5, 
14 AnnCas 844; Ray v. Atlanta Trust, 
ete.,.,Co:, ;247, Ga 265, 198. .SH. 418; 
Ketcham vy. Provost, 156 App. Div. 


477, 141 NYS 487 [aff 215 N. Y. 631 
mem, 109 NE 1080 mem]; Callanan 
v. Keesville, etc., R. Co., 131 App. 


Div. 306, 115 NYS 779, 132 App. Div. 
940 mem, 118 NYS 1097 mem; Jes- 
sup v. Witherbee Real Wst., etc., Co., 
63 Misc. 649, 117 NYS 276. See Irv- 
ing v.. Mutual Trust Co., 82 N._J. 
Eq. 629, 90 A 274 (holding that “in 
order to entitle one to redeem col- 
lateral pledged to secure a debt for 
which ‘he is liable as surety, he must 
pay, or tender, the entire debt due 
by his principal to the creditor hold- 
ing a collateral, pledged to secure 
the payment of any and all liabili- 
ties due to him by the pledgor. It is 
not enough to offer to purchase the 
‘collateral for a price less than its 
~value; the offer should be to redeem 
cand thus preserve the pledgor’s right 
in’ any surplus’). 

[a] For example, where funds of 
defendant bank, which held as securi- 
ty a bond for title to land, were ap- 
‘plied to discharge of a valid and sub- 
sisting lien on the property in ques- 
‘tion, plaintiff, before she can recover 
in equity, was bound to reimburse 
defendant. Ray v. Atlanta Trust, 
-ete., Co., 147 Ga. 265, 93 SE 418. 

[b] Mala fides.—Where there was 
mo sufficient proof of mala fides by 
a pledgee of railroad bonds received 
from contractors after suit had been 
instituted to rescind the contract un- 
-der which the contractors acquired 
whatever rights they had thereto, a 
surrender to the corporation could 
only be compelled on payment to 
pledgee of the amount for which the 
bonds were originally loaned. Calla- 
nan v. Keesville, ete., R. Co., 131 App. 
Div. 306, 115 NYS 779, 132 App. Div. 


‘940 mem, 118 NYS 1097 mem. 
75. Puckhaber vy. Henry, 152 Cal. 
419593 1. LA. 
ee Beatty v. Sylvester, 3 Nev. 
77. Hagan v. Continental Nat. 


‘Bank, 182 Mo. 319, 81 SW 171. 


78. Me.—kKeen v. Jordan, 53 Me. 

Oh.—Kingsbury v. Phelps, Wright 
189, 18 A 101 

79. Keeble v. Jones, 187 Ala. 207, 
jy a party’s right to an accounting 
yet if a party is entitled to redeem 
tion, it will be allowed despite lapse 


144, 

Mo.—Chouteau y. Allen, 70 Mo. 290. 
370. 

Seta ae We Vv, Cridge, [dsauiPa. 

ex Whitenead v. Wicker, (Cfv. 
A.) 280 SW 604, 607 [cit Cyc]. 
65 S 384 

[a] 
will be denied for laches where not 
sought for a period of twenty years, 
a pledge, and an accounting is nec- 
essary to protect his right to redemp- 
of time. Keeble v. Jones, 187 Ala. 
207, 65 S 384. 


Illustration.—While ordinari- |. 
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himself.8& 


[§§ 198-201 


do not run from the maturity of the debt,®> but only 
from the time demand is made on the pledgor to 
redeem,°*° or his interest in the property is repudiated 
by the pledgee,®? as by a claim of absolute title in 
Equity follows the law in the applica- 


tion of limitations to the pledgor’s right to redeem.*® 


made parties.°° 


closure. 3 


80. Lance v. Bonnell, 58 N. J. Eq. 
259, 48 A 288; Waterman v. Brown, 
oePacel 61, 

81. Defined see Equity § 211. 

82. Whittemore v. Hamilton, 51 
Conn. 153; Groeltz v. Cole, 128 Iowa 
340, 108 NW 977. 

83. Keeble v. Jones, 187 Ala. 207, 
213, 65 S 384 

84. Keeble v. Jones, supra; Gil- 
ase v. Morris, 80 Ala. 78, 83, 60 AmR 


“Hach case must necessarily de- 
pend upon its own circumstances, 
having regard not alone to the mere 
question of time, but also to the cir- 
cumstances and relative situation of 
the parties, the nature of the proper- 
ty pledged, whether stationary or 
fluctuating in value, and other facts 
affecting the justness or equity of 
the right asserted.” Gilmer v. Mor- 
ris, supra [quot Keeble v. Jones, su- 


pra]. 
[a] Laches not shown.—(1) 
Where insured, who pledged a life 


policy as collateral for a loan, made 
no attempt to redeem for over twen- 
ty years, his right is not barred, 
where the pledgee made no attempt 
to foreclose during that time, and in 
no way changed his position on ac- 
count of insured’s delay. Keeble v. 
Jones, 187 Ala. 207, 65 S 384... (2) 
Other cases. Endicott v. Marvel, 83 
N.oJ. «Eq. 632, 92 A373: (corporation 
pledgor controlled by pledgees so 
that pledgor never had a chance to 
redeem); Treadwell v. Clark, 173 
App. Div, 473, 77 NYS 350 (where, 
shortly after a wrongful sale of col- 
lateral by the pledgee and immediate- 
ly upon the pledgor’s receiving notice 
of it, he notified the purchaser of his 
claim and again the next month gave 
him similar notice, his suit brought 
six years thereafter to redeem was 
not barred by laches). 

85. Miner v. Beekman, 50 N. Y. 
337 [Loverr Roberts v. Sykes, 30 Barb. 
(N. Y.) 173]; Bailey v. Drew, 2 NYS 
212;, Blessett v. Turcotte, 23 N. D. 
417, 136 NW 945. 

86. Blessett v. Turcotte, 23 N. D. 
417, 136 NW 945, 951 Les Cyc]; Jones 
v. Thurmond, 5 Tex. 31 

[a] Statutes applicable.—(1) AN 
suit by a pledgor of corporate stock 
to redeem against a transferee of the 
pledgee is governed by Code Civ. 
Proe. § 388, fixing limitation of 10 
years after the accrual of the cause 
of action in a case where limitation 
is not specifically prescribed.” 
Treadwell v. Clark, 190 N. Y. 51, 82 
NE 505. (2) Other cases. Bennett v. 
Cook, 45 N. Y. 268 (ten-year statute); 
Whitehead v. Wicker, (Tex. Civ. <A.) 
280 SW 604 (four-year statute). 

87. Gilmer v. Morris, 43 Fed. 456; 
State University v. State Nat. Bank, 
96 N. C. 280, 3 SE 359; Blessett v. 
Turcotte, 23 N. D. 417, 136 NW 945, 
951 [cit Cyc]; Jones v.. Thurmond, 


5 Tex. 318; Whitehead v. Wicker, 
(Tex. Civ. A.) 280 SW 604, 607 [cit 
Cyicw. 

88. Blessett v. Turcotte, 23 N. D. 


417, 136 NW 945, 951 [cit Cyc]; Wa- 
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[§ 200] e. Parties. 
persons having an interest in the pledge should be 


[§ 201] f. Pleading. 


In a suit for redemption, all 


But persons not interested in the 


pledge need not,®? and should not,®? be made parties. 
A decree for accounting and redemption respecting 
property sold by the pledgee on foreclosure should 
be dismissed as to James purchasers on fore- 


The bill or petition to re- 


terman v. Brown, 31 Pa. 161; Hogan 
v. Hall, 20 S. C. Eq. 323 (where the 
pledgee retains the property after a 
settlement with the plogsor): 


Son. Perry Vv: Cele Mo. 516; 
Lance v. Bonnell, 58 N. as Eq. 259, 43 
A. 288. 

90. Gideon v. Representative Se- 


curities Corp., 232 Fed. 184; Lewis 
v. Varnum, 12 AbbPr (N. Y.) 305. 
[a] Pledgee.—In an action against 
an assignee from the pledgee, in 
which an accounting is asked, the 
pledgee is a necessary party. Lewis 
v. Varnumh, 12 AbbPr (N. Y.) 305. 
[b] Transferee of pledged stock. 
—Gideon v. Representative Securities 
Corp., 232 Fed. 184. 
Colvir, 233.4 fule 


91. Hinckley v. 

139, 84 NE 174; Hobart v. Andrews, 
21 Pick. (Mass.) 526; Burlingame v. 
Hobbs, 12 Gray (Mass.) 367. 

[a] For example (1) the mere. 
fact that persons have been parties 
to transactions connected with the 
pledge is not sufficient to render them 
necessary parties to an action to re- 
deem. Burlingame v. Hobbs, 12 Gray 
(Mass.) 367 (in a bill for an account- 
ing as to advances made by defend- 
ant to a third person, for which plain- 
tiff had given security, the person to 
whom the advances were made is not 
a necessary party). (2) On a bill to 
redeem stock pledged by complain- 
ant’s decedent, one with whom com- 
plainant has negotiated for a sale of 
the stock is not a necessary party. 


Hinckley v. Colvin, 233 Ill. 139, 84 
NE 174. 
{b] Original assignee.—Where the 


pledgor had assigned his interest in 
the pledge to one who had assigned 
it to plaintiff, the original assignee 
was not a necessary party to a suit 
by the second assignee for the re- 
demption of the pledged property. 
aby v. Andrews, 21 Pick. (Mass.) 


hate ge RONGROR v. Cody, 207 Ala. 476, 
[a] Improper joinder.—Where a 


bill for an accounting and discovery 
as to proceeds of a redemption of a 
prior mortgage by defendant under 
a mortgage assigned by plaintiff to 
him as security sought to have lands 
covered by the assigned mortgage 
sold and the proceeds applied to the 
reimbursement of defendant for re- 
deeming the land, to the payment of 
a mortgage held by a third party, aad 
to the payment of plaintiff’s indebt- 
edness to defendant, with the re- 

maining balance to plaintiff, such 
third party was improperly joined as 
defendant. Crowson v. Cody, 207 Ala. 
476, 93 S 420. 


93. Hicks v. Dowdy, 213 Ala. 559, 
105 S 656. 
[a] Ilustration.—In suit to re- 


deem pledged property sold at fore- 
closure sale by the pledgee, a decree 
for accounting and redemption of the 
pledge should have been limited to 
the pledgee and dismissed as to pur- 
chasers of the pledged _ property, 
where it did not appear that the per- 
son purchasing the pledged property 


§§ 201-205] 


deem should allege a pledge®* and state the terms of 
the contract of pledge,®® should show plaintiff’s in- 
terest in the collateral,?® and allege or tender a ful- 
fillment of the conditions entitling him to redeem.®7 
The bill or petition must be free from inapt alle- 
gations and purposes,?® and must state a cause of ac- 
tion.®® A bill affirmatively showing that the pledged 
property is not in defendant’s control is defective 
as a bill to redeem.‘ The pledgor in an action for 
redemption and accounting? need not allege the 
amount of his claim.* In a suit against a transferee 
from the pledgee, it is not necessary to allege that de- 
fendant took with notice of plaintiff’s rights.4 In an 
action by the pledgee to enforce the contract of 
pledge, the pledgor may file a cross bill to redeem, 
upon tender of an amount sufficient to discharge the 
debt.® 

[§ 202] g. Evidence—(1) Presumptions and Bur- 
den of Proof. Mere delay on the part of the pledgor 
in redeeming will not ordinarily raise a presumption 
of abandonment,® although it would seem that such 
a presumption may arise from a prolonged failure to 
take steps for redemption.’ 

[§ 203] (2) Admissibility. The pledgor may in- 
troduce evidence to show that a transfer of the col- 
lateral by the pledgee was not a sale under the 
contract, but was merely colorable.§ Exhibits 
filed by plaintiff may constitute evidence to sus- 


at foreclosure sale did so as agent 1. Bell v. State Bank, 153 Cal. 234, 
for the pledgee. Hicks v. Dowdy, 213 |94 P 889. 
Ala. 559, 105 S 656. [a] Specific performance impossi- | er, 
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tain and supplement defendant’s pleadings.® An 
action by the pledgee on the principal debt is an ad- 
mission that the pledgor’s right to redeem is still 
open.?° ‘ 

[§ 204] (3) Weight and Sufficiency. In accord- 
ance with the usual rules,!! the burden is on one seek- 
ing a redemption to establish his case by a preponder- 
ance of evidence.!?. Questions of weight and suffi- 
ciency of evidence are determined in accordance with 
the general law of evidence.t® 

[§ 205] h. Judgment or Decree. The judgment in 
a suit for redemption should order a payment of the 
amount for which the pledge is security as a condi- 
tion to the return of the pledge.1* So too when a 
suit is brought against a bona fide holder to redeem 
property wrongfully sold or repledged to him, the 
court may decree the payment of defendant’s claim 
as a condition to redemption, and declare plaintiff’s 
rights. extinguished if the condition is not per- 
formed.!® Where, pending a suit for redemption and 
accounting, or before suit brought, but unknown to 
the pledgor, the pledgee has sold the property, the 
judgment may be that the pledgee account for the 
value of the pledge at the time of its conversion.'® 
A pledgor redeeming a pledged mortgage after fore- 
closure of the mortgage is entitled to a decree for the 
reconveyance of the land,!? and the decree should 
also specify that the amount paid the mortgagee be 
[a] Evidence sufficient: (1) To 


sustain finding. Whitehead v. Wick- 
(Tex. Civ. A.) 280 SW 604 (that 


94 Cantwell v. Johnson, 236 Mo. 
575, 139 SW 365. 
95. Houston, ete., R. Co. v. Con- 
ner, 29 Tex. Civ. A. 259, 67 SW: 773. 
96. Mann v. Bamberger, 4 Heisk. 
(Tenn.) 486; Houston, ete., R. Co. v. 
Conner, 29 Tex. Civ. A. 259, 67 SW 


773. 

97. Crowson v. Cody, 209 Ala. 674, 
96 S 875; Nevius v. Moore, 221 Mo. 
330, 120 SW 43; Rennie v. Deshon, 31 
Wied. Eq. 3783 Houston, ‘ete), Ke ‘Co. 
v.. Conner, 29 "Tex. Civ. A. \259,-.67 
SW 773. 

{a] An offer to pay the specific 
amount due on the contract of pledge 
is not necessary, but a general offer 
to pay any amount found due is suffi- 
cient. Rennie v. Deshon, 31 N. J. 


Eq. 378. 

{b] Allegations insufficient.—Al- 
legations in an action by the pledgor 
for an accounting with the pledgee 
after foreclosure of trust deeds se- 
curing pledged notes, and asking that 
his claim against the pledgee be set 
off against his notes secured by the 
pledge, did not amount to an offer to 
redeem where there was nothing then 
due him from the pledgee. Nevius 
v. Moore, 221 Mo. 330, 120 SW 43. 


98. Crowson v. Cody, 209 Ala. 674, 
96 S 875. 
[a] Allegations held inapt.— 


Where the pledgee of a mortgage 
foreclosed the mortgage and pur- 
chased the property, the mortgagee’s 
prayer for another foreclosure of 
the mortgage in his bill against the 
pledgee for an accounting and for re- 
demption of the pledge is wholly in- 
apt for the purposes of such proceed- 
ing, the foreclosure of the mortgage 
being an accomplished fact. Hicks 
v. Dowdy, 202 Ala. 535, 81 S 37. 

99. See cases infra this note. 

{a] Complaint sufficient.—A com- 
plaint that a payee pledged a note to 
a creditor who sued both the maker 
and payee, which suit the maker set- 
tled by paying the pledgee’s claim, 
was not demurrable as not stating 
a cause of action, because implying 
that the payee joined in the settle- 
ment and consented to the note’s sur- 
render to defendant maker. Hunt v. 
Glassell, 30 Cal. A. 676, 159 P 227. 


ble.—Since a court of equity will not 
decree the specific performance of a 
contract which defendant is unable 
to perform, a bill to redeem a pledge 
which affirmatively shows that the 
pledged property has passed out of 
defendant’s possession and control is 
defective. Bell v. State Bank, 153 
Cal. 234, 94 P 889. 

2. See supra § 196. 

3. Haselden v. Hamer, 97 S. C. 178, 
81 SE 424. 

[a] For instance, in a pledgor’s 
action to redeem and for an account- 
ing, the account rather than the 
pleadings is the basis of judgment, 
and plaintiff need not state the 
amount of his claim, since the facts 
respecting it are presumptively with- 
in the knowledge of the party from 
Whom the accounting is_ sought. 
Haselden v. Hamer, 97 S. C. 178, 81 
SE 424. 


4 Nelson v. Owen, 113 Ala. 372, 
21 S 75; Maxwell v. Foster, 64 S. C. 
1, 41 SE 776. 

[a] The defense of bona fide pur- 
chaser is one to be set up affirma- 
tively by plea or answer. Maxwell 
v. Foster, 64 S. C. 1, 41 SE 776. 

5. Kountze v. Bonner, 12 Tex. Civ. 
A. 31, 34 SW 163. 

AGs Whelan v. Kinsley, 26 Oh. St. 
131. 

7. See cases infra this note. 

{a] Thirty years.—Where, in an 
action to redeem brought thirty years 
after default, the pledgor relied up- 
on the lapse of time as a presump- 
tion of payment of the principal debt, 
it was held rebutted by the counter- 
vailing presumption of the debtor’s 
abandonment of the collateral after 
so long a time. Daly v. Spiller, 222 
Tll. 421, 78: NE 782 [aff 119 Tl. A. 

; Louchbaum’s Est., 7 Pa. Dist. 


8. Jennings v. Wyzanski, 188 
Mass. 285, 74 NE 347. 

9. Kiser v. Ruddick, 8 Blackf. 
(Ind.) 382. 
Cutts v. York Mfg. Co., 18 Me. 


See Evidence § 1743 et seq. 
12. Cantwell v. Johnson, 236 Mo. 
575, 139 SW 365. 
13. See cases infra this note. 


rents due landlord were not to be de- 
ducted from proceeds of mortgaged 
crop applied on pledged note). (2) 
To show, in action seeking to fore- 
close right of redemption in and to 
bonds and stock alleged to have been 
pledged as collateral security for a 
note, that such collateral was in fact 
property of a defendant who had no 
part in the transaction. Scott v. 
Cowen, 274 Mo. 398, 195 SW 732. (3) 
To show absence of laches by pledg- 
or seeking to redeem and recognition 
of right by pledgee. Daly v. Spiller, 
119 DU. A.~272 [aff. ‘222; Ill. .421,. 78 
NE 782] (where insured in a life 
policy pledged the same to secure a 
loan, and at the time of insured’s 
death the lender had a bill pending 
alleging that insured assigned and 
pledged the policy, and praying for 
an accounting, and that the policy be 
sold to satisfy the lender’s claim, and 
pending the suit the lender stated to 
one to whom insured had applied for 
money to pay the loan that the suit 
had been brought because insured 
did not pay, and the lender retained 
the note given by insured, the facts 
showed that the pledgee and pledgor 
had recognized the existence of a 
right to redeem, so that the right to 
do so could not be denied on the 
ground of laches, waiver, or abandon- 
ment). 

Weight and sufficiency of evidénce 
generally see Evidence §§ 1730-1806. 

14. Smith v. Anderson, 8 Tex. Civ. 
A. 188, 27 SW 775. 

15. Hubbard v. Tod, 171 U. S. 474, 
19 SCt 14, 43 L. ed. 246 [aff 76 Fed. 
905, 22 CCA 606]. 

16. Hagan v. Continental Nat. 
Bank, 182 Mo. 319, 81 SW 171; Blood 
v. Erie Dime Sav., ete., Co., 164 Pa. 
95, 30 A 362. 


as yebticks v. Dowdy, 202 Ala. 535, 
[a] ‘For example.—W here the 


pledgee of a mortgagee forecloses a 
mortgage and purchases the property 
at the foreclosure sale without fore- 
closing the pledgor’s right, the pledg- 
or, upon being decreed redemption of 
the pledge, is entitled to a decree for 
the reconveyance of the land. Hicks 
v. Dowdy, 202 Ala. 535, 81 S 37. 
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credited on the pledgor’s debt to the pledgee.1® 
[§ 206] i. Costs. Where the pledgor’s debt has 

not been paid at the time of the filing of his bill to 

redeem, he must pay the costs of the proceeding ;*° 
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but where the debt has been paid before the bill is 
filed,2° or where the pledgee, having sold the pledge, 
has refused to give any information respecting the 
sale,?1 the costs are chargeable to the pledgee. 


VII. ENFORCEMENT?? 
[By Henry H. Sxyuzs] fh 


[§ 207] A. In General—1l. Remedies of Pledgee?® 
—a. In General. The pledgee, upon default of the 
pledgor,?* in the discharge of the principal obliga- 
tion, may proceed personally against the pledgor on 
the original debt or liability ;?° or he may proceed on 
the pledge, and, in the absence of an agreement to the 
contrary, may sell the pledged property without judi- 
cial process, upon reasonable notice to the debtor to 
redeem ;”° or he may bring a suit to foreclose the 
pledge and obtain a judicial sale of the property.?? 
But all proceedings in foreclosure of a void pledge 
are without effect, and give the pledgee no better title 
than before.?$ 

Where property is deposited with pledgor for a 
special purpose, under an express reservation of right 


in the pledgee to retake it, the fact that he does re-~ 


take it does not affect his remedies against the 
pledgor.?® 

Breach of contract. Where a debtor agrees, in case 
the debt is not paid at maturity, to transfer to the 
exeditor, as security, certain property, of which he 
retains possession in the meantime, the creditor’s 
proper remedy, in case of default, is a personal action 
for breach of contract.*®° 

[§ 208] b. Concurrent Remedies and Election. A 
pledgee holding collateral securities may bring con- 
current suits on the principal obligation and on the 

18. Hicks v. Dowdy, supra. 

[a] Tllustration.—Where the 
pledgee of a mortgage foreclosed a 


mortgage and purchased the proper- 
ty at foreclosure sale without fore- 30. 


coup himself. 


selling the silk as collateral to re- 
Western Nat. Bank v. 
Sa Silk Mfg. Co., 225 Pa. 442, 74 A 35. 


Savard v. Tremblay, 


collateral securities held by him;?! or he may pursue 
such remedies singly ;?? or he may sue to foreclose 
the pledge lien, or on the collateral itself, in the 
same action on the original debt of the pledgor.** 
He cannot be compelled to make an election as to 
whether he will enforce the principal or collateral 
obligation,?# although there can be but one satisfac- 
tion of the principal debt or obligation.*® But where 
the pledgee, after the maturity of the principal debt, 
wrongfully transfers the collateral to third persons, 
he will be held to have elected to take them in satis- 
faction of his debt, and he will not thereafter be al- 
lowed to sue on the principal obligation for any al- 
leged deficiency.*°® 

If third person stands as surety for the debt the 
the pledgee may proceed against the surety personal- 
ly, and at the same time seek to subject any col- 
lateral which he may hold.** 

[§ 209] c. By Special Agreement.*® The method 
of enforcement of the pledge may be regulated by the 
agreement of the parties,*® provided such agreement 
is not fraudulent,*° in contravention of statute,** or 
against public policy.42, The parties may stipulate 
that the pledgee may buy the pledged property at 
private sale at the market price on default by the 
pledgor,** or that he may sell at public or private sale 
with or without notice, and become the purchaser.** 
Ricks v. Johnson, 62 Okl. 125, 162 P 
476, 479 [quot Cyc]. 


Plunkett v. State Nat. Bank, 
90 Ark. 86, 117 SW 1079. 


closing the pledge, and subsequently 
executed to the bank a mortgage on 
the property so purchased, the pledg- 
or, in being decreed redemption and a 
reconveyance of the land purchased, 
was entitled to credit on the debt 
due the pledgee for payment to the 
bank of its mortgage debt. Hicks v. 
Dowdy, 202 Ala. 535, 81 S 37. 

19. Rayner v. Bryson, 29 Md. 473. 

20. Rayner  v. Bryson, supra; 
Archdeacon v. Bowes, McClell. 149, 
148 Reprint 62, 13 Price 3538, 147 Re- 
print 1015; Livingston v. Wood, 27 
Grant ‘Ch. (Ont.) 515. 

2l. Cake-v. Shull, (Nw J: Ch.) 723 
A 666. i 

22. Enforcement of chose in action 
pledged see infra §§ 289-325. 

Bar of debt by limitation as affect- 
ing pledge see Limitations of Ac- 
tions §§ 21, 22. 

23. Concurrent remedies see infra 


24. See infra §§ 216-218. 

25. See infra §§ 226-240. 

26. See infra §§ 241-275. 

27. See infra §§ 276-288. 

28. Central Missouri Trust Co. v. 
Smith, 213 Mo. A. 106, 247 SW 241. 

29. Western Nat. Bank v. York 
Silk Mfg. Co., 225 Pa. 442, 74 A 244. 

[a] Tllustration.—Where a banker 
issues a letter of credit to a silk 
manufacturer and accepts bills of ex- 
change drawn by the manufacturer 
against silk purchased on the credit 
of the letter, and it is agreed that the 
banker shall retain title to the silk 
until the acceptances are repaid, and 
that the manufacturer might have 
possession to work up the silk, the 
banker can retake the silk without 
losing his right to exhaust his rem- 
Sate? against the manufacturer before 


30 Que. 36. Hawks v. Hinchcliff, 17 Barb. 
Super. 423. 


31. U. S.—Union Nat. Bank v. Peo- 
ple’s. Sav., etc., Co., 28 F. (2d) 326. 

Ark.—Plunkett v. State Nat. Bank, 
90 Ark. 86, 117 SW 1079; Barnes v. 
Bradley, 56 Ark. 105, 19 SW 319. 

La.—Ducasse v. Keyser, 28 La. Ann. 


419. 

Miss.—Rhymes v. Boggess, 146 
Miss. 707, 111 S 844. 

Oh.—Cleveland Second Nat. Bank 
aor een 38 Oh. Dec. (Reprint) 

Tex.—Denmark v. Avinger, (Civ. 
A.) 257 SW 970. 

Wis.—Plants Mfg. Co. v. Falvey, 


20 Wis. 200. 

[a] For example, where the holder 
of a deed of trust released it from 
timber on land conveyed under such 
deed, in consideration of transfer of 
purchase-money notes as collateral 
to a note secured by the deed of trust, 
recovery of a balance of indebtedness 
could be had either from the owner 
of land or the maker of the timber 
notes, either separately or jointly, 
since the maker of the timber notes 
was primarily, and not secondarily, 
liable for such balance not exceed- 
ing the amount due on the timber 
notes. Rhymes v. Boggess, 146 Miss. 
707, 111 S 844. 

Enforcement of principal debt as 
condition to enforcement of pledged 
chose in action see infra § 307. 

32. Union Nat. Bank v. People’s 
Sav., etc., Co., 28 F. (2d) 326; Rhymes 
v. Boggess, 146 Miss. 707, 111 S 844. 

83. Denmark v. Avinger, (Tex. Civ. 
A.) 257 SW 970. 

Joinder of causes of action in suit 
to foreclose see infra § 282. 

34. Cleveland Second Nat. Bank vy. 
Morrison, 3 Oh. Dec. (Reprint) 534; 


Sweeny, 1 Lea 
(Tenn.) 682. 

38. eee oa tet of pledge to debt 
see infra §§ 212, 213. 

39. Hunter v. Hamilton, 52 Kan. 
195, 34 P 782; Dunbar v. Commercial 
Electrical Supply Co., 32 Okl. 634, 123 
P 417; Western Nat. Bank v. York 
Silk Mfg. Co., 225 Pa. 442, 74 A 244; 
Sherman v. New York Mut. L. Ins. 
Co., ‘53 Wash. 523, 102) PR) 419. 

40. Hunter v. Hamilton, 52 Kan. 
195, 34 P7782. 

41. Hunter v. Hamilton, supra. 

42. Hunter v. Hamilton, supra. 

Provision for vesting title in 
te on default as void see infra 

UB 

43. Sherman v. New York Mut. L. 
Ins! Gos 53“Wash-) 523, L029P) 495 

Persons who may buy at sale of 
pledged property generally see infra 
§§ 264-268. 

44. Union Trust Co. v. Hasseltine, 
200 Mass. 414, 86 NE 777, 16 AnnCas 
123; Sherman v. New York Mut. L. 
Ins. Co.,"58 Wash. 623, 102 °P 419: 

[a] Pledgee of mortgage under a 
contract giving him full power to 
sell the mortgage ‘at any brokers’ 
board or any public or private sale,” 
and to be the purchaser at such sale, 
may purchase at a foreclosure sale 
under a power in the mortgage; but 
he takes such title as trustee for the 
pledgor, and holds it subject to re- 
demption by payment of the debt for 
which is was pledged, although, un- 
der a contract of pledge expr essly au- 
thorizing him, not only to foreclose 
the mortgage, but to purchase at the 
foreclosure sale, he would have the 
right to purchase for himself at a 
foreclosure sale. Union Trust Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 209-211] 


Where, however, the method agreed upon is not made 
exclusive, it does not preclude a resort to other 
methods of enforcement,*® especially where another 
method would be to the best interest of both par- 
ties.*® Thus the pledgee of a mortgage has a right 
to foreclose it, even though the contract of pledge 
only authorizes the pledgee to sell the mortgage.*? 

[§ 210] d. Pledge of Commercial Paper. In case 
of a pledge of commercial paper, as the nature of 
the property pledged indicates,*® the pledgee, on ma- 
turity of the secured debt or obligation and default 
in payment thereof, may proceed, either by action or 
sale,*® to collect the collateral and apply the proceeds 
to such debt or obligation;®°° and this rule applies, 
even though the pledgee holds other collateral,®? and 
even though the: pledged collateral contains a provi- 
sion for its sale upon default in payment of the prin- 
cipal obligation;®? and it has also been held to ap- 
ply, although the maker of the paper has, with knowl- 
edge of the pledgee’s rights, paid the pledgor the 
amount due him thereon.®* But this remedy is not 
exclusive;>? the pledgee may also proceed to fore- 
close the pledge,®® or he may proceed on the original 
obligation without restoring the collateral.°® It has 
been held that, where a vendor’s lien notes are 
pledged as collateral, the pledgee may foreclose the 
Hasseltine, 200 Mass. 414, 86 NE 777, 
16 AnnCas 123. 

Sale by pledgee generally see infra 
§§ 241-275. 


45. U. S.—Warburton v. Trust Co. 
of America, 182 Fed. 769, 105 CCA 


tilizer Co., 
1074; 


123. 
rt 190 NW 649. 


201. J.—Polhemus 
74 N. 


N. Y.—Ketcham sv. 
App. Div. 477, 141 NYS 4387 [aft 215 59. 


Cal.—Farmers’, etc., Bank v. Cop- 
sey, 134 Cal. 287, 66 P 324. 

Iowa.—Robinson vy. Hurley, 11 Iowa 
410, 79 AmD 497. 


Poe Corp., 
303. 
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218 Mass. 
Union Trust Co. v. Hasseltine, 
200 Mass. 414, 86 NE 777, 16 AnnCas 


Mich.—Shattuch v. Reed, 221 Mich. 
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lien and recover on the principal debt in the same 
suit.°7 

Return of unsatisfactory paper. Where it is 
agreed that unsatisfactory paper deposited as col- 
lateral may be returned, such return may’ be made 
within a reasonable time,°*® even though the pledgor 
has, in the meantime, been placed in the hands of a 
receiver.°® 

[§ 211].e. Pledge of Two or More Collaterals. As 
a general rule, where the pledgee is in possession of 
two or more securities for his debt, he may proceed 
against either or all of them at his election®® and 
cannot be compelled to subject or exhaust one before 
resorting to the other;°! and where, after he has 
resorted to one, there still remains due a sum ex- 
ceeding the value of the other security, he may pro- 
ceed against it for its full amount.®? Thus, where a 
len is created on property by its delivery as a 
pledge, and also by a contemporaneous deed of trust, 
the lien of the pledgee as such may be enforced, even 
though the enforcement of the deed of trust is barred 
by the statute of limitations as to chattel mortga- 
ges.°? But where a person having possession of 
securities belonging to another pledges them without 
authority together with other securities, and the own- 
er before a sale of the securities notifies the pledgee 


300, 105 NE| debt. Celada v. Mathias, 


A.) 269 SW 459. 


(Tex. Civ. 


56. See infra §§ 226, 227. 
57. Martin v. Lee County State 
Bank, (Tex. Civ. A.) 265 SW_ 1057. 


Concurrent remedies generally see 
supra § 208. 

58. Northrup Nat. Bank y. Yates 
roe Nat. Bank, 98 Kan. 563, 159 P 


Northrup Nat. Bank vy. Yates 


v. Prudential 
Jab ls 45:10). 60) AL 


Provost, 156 


Mass.—Union Trust Co. v. Hassel- 


tine, 200 Mass. 414, 86 NE 777, 16 
pipe 123; 
N. Y.—Coffin v. Chicago, etc., 


Constr. Co., 67 Barb. 337. 

W. Va.—Flat Top Nat. Bank v. Par- 
sons, 90 W. Va. 51, 110 SE 491. 

[a] TIllustrations.—(1) <A _ provi- 
sion that “it shall be lawful” in case 
of default for the pledgee to adver- 
tise and sell the securities at auc- 
tion does not limit him to such meth- 
od of disposition. Warburton  v. 
Trust Co. of America, 182 Fed. 769, 
105 CCA 201. (2) The existence of 
a special agreement including a pow- 
er to the pledgee to sell the pledge in 
case of the pledgor’s default does not 
deprive the pledgee of power to en- 
force his rights by proceeding on the 
original debt or by seeking a fore- 
closure in equity. Robinson v. Hur- 
ley, 11 Iowa 410, 79 AmD 497. 

46. Warburton v. Trust Co. of 
America, 182 Fed. 769, 105 CCA 201. 

47. Farmers’, etc., Bank v. Copsey, 
134 Cal. 287, 66 P 324: Union -Trust 
Co. v. Hasseltine, 200 Mass. 414, 
NE 777, 16 AnnCas 123. 

48. Celada v.. Mathias, (Tex. Civ. 
A.) 269 SW 459. 

49. Burnes v. New Mineral Fertil- 
izer Co., 218 Mass. 300, 105 NE 1074; 
Flat Top Nat. Bank v. Parsons, 90 
W. Va. 51, 110 SE 491. And see cases 
infra note 50. 

[a] Bona fide pledgee of a collat- 
eral note, void in the hands of the 
pledgor, may realize on the collateral 
note, either by action or by a sale 


thereof. Burnes v. New Mineral Fer- 
er Co., 218 Mass. 300, 105 NE 
1074. 


Enforcement of choses in action 
pionsed generally see infra §§ 289- 
302. 

50. Cal.—Traders Bank v. Wilcox, 
42.Cal. A. 24,183 P 256. 

Ill.—Rockford Nat. Bank v. Young 
Men’s Christian Assoc. Gymnasium 
Co., 78 Ill. A. 180. ; 

ON hata segues v. Smith, 23 Me. 

Mass.—Burnes v. New Mineral Fer- 


N. Y. 631 mem, 109 NE 1080 mem]. 

N. C.—Bizzell v. Roberts, 156 N. C. 
272, 72 SE 378. 

Tex. —Huyler v. Dahoney, 48 Tex. 
234; Celada v. Mathias, (Civ. A.) 269 
Sw 459; Guffey v. Farmers, etc., 
State Bank, (Civ. A.) 250 SW 301. 

Application of proceeds to debt gen- 
erally see infra § 219. ‘ 

51. Shattuck v. Reed, 221 Mich. 
155, 190 NW 649. 

52. Farmers’, etc., Bank v. Copsey, 
134 Cal. 287, 66 Pp 324; Flat Top Nat. 
Bank v. Parsons, 90 W. Va. 51, 110 
SH 491 

[a] ‘Special power given to sell 
negotiable paper taken as collateral 
security, upon default in the payment 
of the debt, is not exclusive, but is 
considered to enlarge, rather than 
restrict, the rights of the pledgee, 
and he may bring an action in equity 
to foreclose, the security. Farmers’, 
etc., Bank v. Copsey, 134 Cal. 287, 66 
P 324. 

Landa v. Mechler, (Tex. Civ. 
A.) 111. SW 752. 


53. 

[a] Thus, where, after a note had 
been pledged to plaintiffs before ma- 
turity by the payee, the maker paid 
the note to the payee, with knowledge 
of plaintiffs’ rights, plaintiffs may 
sue the maker thereon; and where 
the defense is payment to the pledg- 
or, the act of the pledgee in suing 
the maker is a repudiation of the 
theory that the act of the pledgor in 
receiving payment was binding on 
plaintiff. Landa v. Mechler, (Tex. 
Civa AY) Jd SWOT 2: 

54. Farmers’, etc., Bank v. Copsey, 
134 Cal. 287, 66 P 324;  Celada wv. 
Mathias, (Tex. Civ. A.) 269 SW 459. 

55. Celada v. Mathias, supra. 

[a] Thus, where a check on de- 
posit in Mexican money is pledged to 
secure payment for merchandise, 
which check the pledgee agrees to 
hold and return to the pledgor on pay- 
ment of the account in American mon- 
ey, on failure to pay the account, the 
pledgee may foreclose the pledge in- 
stead of collecting the check and ap- 
plying the proceeds to payment of the 


fore 


Center Nat. Bank, supra. 

[a]. Thus, where notes are in- 
dorsed by one bank to another as 
collateral security for credit, on 
agreement that, if unsatisfactory, 
they may be returned, a delay of near- 
ly three months in returning unsatis- 
factory notes is not unreasonable as 
a matter of law, although in the 
meantime the bank obtaining the 
credit had gone into receiver ship, and 
consequently such unsatisfactory 
notes may be charged off in adjust- 
ing accounts. Northrup Nat. Bank 
v. Yates Center Nat. Bank, 98 Kan. 
563, 159 P 403. 

60. U. S.—Union Pac. R. Co. v. 
Schiff, 78 Fed. 216 [86 Fed. 1023, 30 
CCA 503]. 

Ky.—Weiscopt v. Newman, 65 SW 
808, 24 KyL 36. 

Mich.—Shattuck v. Reed, 221 Mich. 
155, 190 NW 649. 
es ae ee eee v. Sprague, 214 SW 

Pa.—Black v. Closser, 26 Pa. Dist. 
286. See Barbour v. Sproul, 23:9 Pat 
171, 179, 86 A 714. [cit Cye, and ap- 
plying rule to right of broker to pro- 


ceed against customer’s stock in his 
hands]. - 
[a] Notes and mortgage.—Where 


one holds notes as collateral to se- 
cure a loan, and also holds a mort- 
gage, he may enforce his securities 
in accordance with the terms ex- 
pressed in the deed of trust, and need 
not foreclose his pledges by a sale 
under an appropriate judgment be- 
foreclosing the trust deed. 
LOMO y: v. Sprague, (Mo.) 214 SW 

Concurrent remedies generally see 
supra § 208. 

61. Weiscopt v. Newman, 65 SW 
808, 24 KyL 36; Phelps v. Williams, 


115 Nebr. 101, 211 NW 608. 

Gan Cox v. Sloan, 158 Mo. 411, 57 
SW 1052. 

he Richardson v. Longmont Sup- 


19 Colo. A. 483, 76 P 


Limitation of action as affecting 
pledge generally see Limitations of 


ply Ditch Co., 
546. 
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of his claim, the owner then stands as a mere surety 
for the claim secured and ean compel the pledgee to 
apply the proceeds of the other securities held in 
pledge before resorting to those belonging to him.*4 
It has also been held that, where a creditor holds two 
collateral securities, the indorser on one only of 
which is an accommodation indorser to the knowledge 
of the creditor, the other security must first be re- 
sorted to.®® 

[§ 212] f. Appropriation of Pledge to Debt®*— 
(1) In General. The nonpayment of the original debt 
at the stipulated time does not, either by the civil 
law or at common law, work a forfeiture of the 
pledged property so as to vest it in the pledgee;*? 
and as a general rule the pledgee is not entitled, upon 
the pledgor’s default, to take the pledged property as 
his own in satisfaction of the debt;*® nor can the 
pledgee cut off the pledgor’s interest in the collateral 
by a mere notice that, if the debt is not paid by a 
certain time, he will take the collateral as his own.®°® 
So where a surety who holds collateral to indemnify 
him against liability on the debt transfers such col- 
lateral to the payee for the purpose of discharging 
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[§§ 211-214 


the debt, the transfer does not divest the pledgor of 
his interest in the collateral and he may still redeem 
it, even after maturity of his debt.7° The pledgor, 
however, may be estopped by his conduct from ob- 
jecting to the pledgee’s appropriating the property 
to the debt;"* and it has been held that, where the 
amount of the debt is much larger than the value of 
the collateral which, from its nature, could not in- 
crease in value, objection cannot be made to the 
pledgee’s appropriating the collateral to the debt.7? 

[§ 213] (2) Effect of Provision Authorizing Ap- 
propriation. A provision in the contract of pledge by 
which the absolute property in the pledge is to vest 
in the pledgee, upon the default of the pledgor, is 
void,’? and the pledgor is still entitled to redeem.*4 


. This provision, however, does not vitiate the princi- 


pal contract;*® and in some jurisdictions a pledge 
with such a provision may be enforced as a condition- 
al sale;7° and it has been held that the pledgee may 
appropriate the property, under such a provision, but 
he must make the fact of appropriation clear.77 

[§ 214] g. As against Real Owner of Property.7® 
An owner of property who consents to its use as a 


Actions §§ 21, 22. 

64. Smith v. Savin, 141 N. Y. 315, 
36 NE 338; Farwell v. Importers’, 
ete., Nat. Bank, 90..N. Y. 483 [aff 4% 
N. Y. Super. 409]. 

65. Goodwin yv. Massachusetts L. 
& T. Co., 152 Mass. 189, 25.NE 100. 

66. As distinguishing pledge from 
conditional sale see supra § 12. 

67. Alcolea v. Smith, 150 La. 482, 
90 S 769, 24 ALR 815; Hagan v. Con- 
tinental Nat. Bank, 182 Mo. 319, 81 
SW 171; Richardson y. Ashby, 132 
Mo. 238, 33 SW 806; Williams v. 
Schmeltz, (Mo. A.) 14 SW (2d) 966. 
But see Vest v. Green, 3 Mo. 219 
(pledgee may apply the property in 
discharge of his debt). And see 
cases infra note 68. 

68. Ala.—Travelers’ Ins. Co. v. Laz- 
enby, 16 Ala. A. 549, 80 S 25. 

ORS raat aes v. Ives, 46 Conn. 
AO Oe ala v. Sylvester, 3 Nev. 

N. Y.—Cortelyou v. Lansing, 2 Cai. 
Cas. 200. 

Pa.—Conyngham’s App., 57 Pa. 474; 
Diller v. Brubaker, 5 Pa. 493, 00 
AmD 177; Davis v. Funk® 39 Pa. "243, 
80 AmD 519. 

Philippine.—Puig v. Sellner, 45 
Philippine 286; Mahoney v. Tuason, 
39 Philippine 952. 

S. C.—Haselden v. Hamer, 97 S. C. 
178, 184, 81 SE 424 [quot Cyel. 

And see cases infra note 73. 

Right of redemption see supra §§ 
190-192. 

69. Groeltz v. Cole, 128 Iowa 340, 
103 NW 977; Haselden v. Hamer, 97 
S.C. 178, 179, 81 SH 424 [quot Cyc]. 


70. , Morgan v.’ Dod, -3. Colo. "551; 
4 toe Waterman vy. Brown, 31 Pa. 
fal Tllustration.—The pledgor 


cannot complain where the pledge 
was worth less than the amount of 
the debt at the time of its appropria- 
tion, and eleven years, including the 
period of limitations, had expired be- 
fore suit was brought by him. Wa- 
terman v. Brown, 31 Pa. 161. 

72. Du Brutz v. Visalia Bank, 4 
Cal, A. 201, 87 P 467, 469. 

[a] Tllustration.—An assignment 
of a life policy by insured and ben- 
eficiary as collateral to insured’s debt 
gives the assignee a right, on in- 
sured’s failure to pay the premiums, 
to receive a paid-up policy in lieu of 
the one assigned; and where insured 
fails to pay either the premiums or 


" the debt, which amounts to more than 


the fact of the paid-up policy, which 
the assignee demands and receives, 
and although, without the assign- 


ment, the paid-up policy would have 
belonged to the beneficiary, yet under 
it the assignee can treat such paid- 
up policy as so much money and ap- 
ply it on the debt without attempting 
to make any sale of it as pledged 
it aga Du Brutz v. Visalia Bank, 
4 Cal. 201, 87 PB 467, 469. 

73. ty. §—-Livingston v. Story, 11 
Pet. 351, 9 L. ed. 746. 

Ala.—Williamson v. Culpepper, 16 
Ala. 211, 50 AmD 175; Travelers’ Ins. 
Co. v. Lazenby, 16 Ala, A. 549, 80 S 
Aspe [Clie Ove. 

Ta.—Alcolea Vv. ea 150 La. 482, 
90 S 769, 24 ALR 815. 

Minn.—-Palmer v. New York Mut. 
Li Ins. Co.; 114° Minne 1, 8,130) NW 
250, AnnCasi912B 957 [eit Cyc]. 
See Palmer v. New York Mut. L. Ins. 
Co., 121 Minn. 395, 408, 141 NW 518, 
AnnCasi914D 160 (‘In the absence of 
an agreement, the pledgee may not, 
upon default, without notice appro- 
priate the pledge” VE: 

Miss.—Eckert v. Searcy, 114 Miss. 
150, 74 S 818. 

Mo.—Williams v. Schmeltz, (A.) 14 
SW (2d) 966; Smith v. Becker, 192 
Mo. A. 597, 184 SW 948. See Swofford 
Bros. Dry Goods Co. v. Randolph, 151 
Mo. A. 385, 182 SW 255 (such provi- 
sion does not justify a court of equity 
in forfeiting the collateral to the 
creditor on the debtor failing to pay 
the debt at maturity). 

N. Y¥.—West v. Guaranty Trust Co., 
83 Mise. 609, 145 NYS 634 [rev on 
other grounds 162 App. Div. 301, 147 
NYS 421]; Vickers v. Battershall, 84 
Hun 496, 32 NYS 314. 

Philippine.-—Puig v. Sellner, 45 
Philippine 286; Mahoney vy. Tuason, 
39 Philippine 952, 

Ss. aselden v. Hamer, 97 S. C. 
178, 81 SH 424. 

Tex.—Lucketts v. Townsend, 3 Tex. 
119, 49 AmD 723. 

Wash.—Sherman v. New York Mut. 
ey Ins. Co., 53 Wash. 528, 102 P 

Ont.—Young v. Croteau, 58 Ont. L. 
76, 29 OntWN 172, [1926] 1 DomLR 
62 [app dism 58 Ont. L. 308, [1926] 
1 DomLR._ 829]. 

[a] Rule of civil and common law. 
—‘‘Since the edict of Constantine an- 
nulling and prohibiting what was 
known as the lex commissoria and 
the stipulation in the contract of 
pledge which it authorized, whereby, 
in default of payment by the pledgor, 
the thing pledged became the prop- 
erty of the pledgee without further 
action on his part, such stipulations 
have been prohibited in all countries 
where the civil law prevails, and the 


prohibition has long since become 
part of the common law, the commen- 
tators on both systems agreeing that 
they are contra bonos mores and op- 
pressive; that they involve the abuse 
of the power of the strong over the 
weak, represent odious speculations 
by those who have money, at the ex- 
pense of those who need it, and are 
unconscionable.” Alcolea v. Smith, 
150 La. 482, 488, 90 S 769, 24 ALR 
815 (holding that this rule of the civil 
and common law will be read into 
Civ. Code art 3165, as amended and 
reénacted by Act [1872], No. 9, by 
reason of a doubtful implication). 
[b] Another statement of rule.— 
“Agreements for forfeiture of col- 
lateral are void, where one side alone 
has parted with value and takes col- 
lateral to secure its repayment.” 
West v. Guaranty Trust Co., 83 Mise. 
609, 616, 145 NYS 634 [rev on other 
oees 162 App. Div. 301, 147 NYS 


{c] In Pennsylvania dicta to the 
contrary are stated in: Conyngham’s 
App., 57 Pa. 474; Diller v. Brubaker, 
52 Pa, 498, 91 AmD 177. 

[d] In Quebec an agreement by 
which a debtor consents that his cred- 
itor shall become the owner of se- 
cuvities which he delivers to him as 
collateral security for the principal 
debt, upon his default in payment of 
that debt, is not a new binding con- 
tract, but an extension of the con- 
tract of pledge; it gives to the cred- 
itor, at maturity, the choice of two 
alternatives; either to appropriate 
the pledge in payment ‘without re- 
course to a judgment and execution, 
or to recover his debt by the ordi- 
nary ways upon other goods of his 
debtor, subject to the obligation of re- 
mitting the pledge as soon as it is 
paid in full. Holman y. Scott, 15 
Que. K. “B. 193. 

Agreements waiving right of re- 
demption see supra § 192. : 

74 Vickers v. Battershall, 84 Hun 
496, 82 NYS 314; Lucketts Vv. Town- 
send, 3 Tex. 119, "49 AmD 723. : 

Right to redeem generally see su- 
pra §§ 190-192. 

75. Puig v. Sellner, 45 Philippine 
286; Mahoney v. Tuason, 39 Philip- 
pine 952. 

76. See supra § 1 

77. Beatty v: Siubures 3 Nev. 228. 

[a] “A mere resolution in his 
own mind” to take the property would 
not be sufficient. Beatty v. Sylvester, 
3 Nev. 228, 233. 

78. Pledgee as bona fide purchaser 
as against real owner of property see 
supra § 65. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 214-219] 


pledge by a third person, to secure the latter’s obliga- 
tion to the pledgee, is not liable for a personal judg- 
ment in favor of the pledgee;*® but as against him, 
the pledgee may only foreclose the pledge upon the 
property.®° 

[§ 215] h. Against Adverse Claimant. Where the 
property has been wrongfullly taken from the pos- 
session of the pledgee without his knowledge and 
consent, by an adverse claimant, if default is made 
in the payment of the debt at maturity and the prop- 
erty still remains in the possession of the adverse 
claimant, the pledgee may maintain a bill in equity 
to determine the rights of the parties to the property, 
and to enforce the pledge by judicial sale;*+ and the 
pendency of other creditors’ bills against the pledgor 
does not preclude the pledgee from maintaining an 
original bill to determine and enforce his interest in 
the property.®? 

[§ 216] 2. Default by Pledgor’*—a. Time of Ma- 
turity Not Fixed. Where no time is fixed for the ma- 
turity of the principal debt or obligation, the law 
will presume a present liability,** and the pledgor 
will be considered in default upon his failure to pay 
or perform within a reasonable time after notice,*® 
or after a reasonable time and after his having made 
performance impossible.®® 

[§ 217] b. Time of Maturity Fixed—(1) In Gen- 
eral. If a definite time for maturity is fixed, the 
pledgor will be in default upon failure to pay or per- 
form by the time stated,*7 unless such time has been 
extended by the pledgee, in which case the pledge 
eannot be sold until the expiration of the extension ;°& 
and if the extension is indefinite, as to time, the 
pledgor is not in default until-a reasonable time after 
demand and notice.8® But where the extension is 
conditional on the payment of interest, the pledgee 


79. Killman v. Young, (Tex. Civ. 
A.) 171 SW 1065. 
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livered which the pledgee agrees to 
hold for three months, the pledgor]|C. C. 
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may sell upon default in the payment of interest and 
notice to the pledgor of that fact.°® Where bonds 
are pledged as security for the payment of a note 
which is in turn pledged as security to pay certain 
acceptances, the time when the pledgee might sell the 
bonds is determined by the maturity of the note, and 
not of the acceptances.®*! 

[§ 218] (2) On Demand. If the principal obliga- 
tion is payable on demand, the pledgor will be in de- 
fault upon his failure to pay on demand;?* and where 
on such demand a part payment only is made, it con- 
stitutes a default;9* and the fact that the pledgee 
agrees not to press the demand without notice does 
not constitute a waiver of his rights to sell the col- 
lateral after.notice.®# 

[§ 219] 8. Proceeds and Surplus—a. Application 
of Proceeds to Debt. Subject to the rules which gov- 
ern the debts or liabilities secured by a pledge,®® the 
rights of the parties as to the application of the pro- 
ceeds of a pledge, to particular debts or liabilities, 
must be determined by the terms of the pledge as they 
existed at the time of the sale or collection,®® and the 
application will be made as of that date.°* But be- 
fore a pledgee can apply the proceeds of securities 
held as collateral he must give the pledgor notice to 
redeem ;°* and where collections are made in install- 
ments, in the absence of a special agreement, a 
pledgee of securities to secure payment of a call or 
demand loan cannot apply to the payment of the 
loan money received upon collections of collaterals 
as they fall due, but must hold the proceeds as a sub- 
stitute for the collateral collected.°® 

To what debts applied. As a general rule, upon a 
sale or collection of the collateral security, the pro- 
ceeds must be applied to the debt or debts it was giv- 


promise or any part of it, I authorize 
Shriver, agent, to sell the col- 


80. Naef v. Potter, 127 Ill. A. 106 
[aff 226 Ill. 628, 80 NE 1084, 11 LRA 
NS 1034]; Killman v. Young, (Tex. 
Civ. A.) 171 SW 1065. 

81. American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21. 

82. American Pig Iron Storage 
Warrant Co. v. German, supra. 

Remedies against third person gen- 
erally see supra §§ 116, 128, 132, 144. 

83. “Default” defined generally see 
HEC. oTs Ip. 455. 

Time to redeem see supra § 193. 

84 Stokes v. Dimmick, 157 Ala. 
237, 48 S 66. 

85. Perry v. Craig, 3 Mo. 516; Gar- 
lick v. James, 12 Johns. (N. Y.) 146, 
7 AmD 294. 

86. Ex p. Fisher, 20 S. C. 179. 

[a] Illustration.—Where one rail- 
road company lends its bonds to an- 
other, and takes bonds of the latter 
in pledge for the return of the loan, 
no special term for the loan being 
fixed by the parties, on default of 
such return within a reasonable time, 
the borrower having become unable 
to make the return, the pledged bonds 
may be sold, and any deficiency re- 


covered from the pledgor. Exe p. 
Hisher,.- 20" S24 Ca i79: 
87. McAulay v. Moody, 128 Cal. 


202, 60 P 778; Rankin v. McCullough, 
12 Barbi (N.-Y.)> 108. 

fa] Tlustrations.—(1) Where the 
pledgor has directed payment to the 
pledgee of a dividend which has been 
declared on the pledged stock and 


“ which is sufficient to complete pay- 


ment of the principal debt, but the 
dividend is not paid at the matu- 
rity of the debt by reason of a dis- 
pute between the pledgor and the cor- 
poration, the pledgor is in default. 
McAulay v. Moody, 128 Cal. 202, 60 
P 778. (2) Where a note is given 
for three months and collateral de- 


is in default as to the collateral, and 
sale may be made at the end of three 
months, without grace, although as 
to the note he may be entitled to three 
days’ grace. Rankin v. McCullough, 
12. Barb. (N..Y.), 1038. 

{b] Facts not showing agreement 
as to fixed time.—Where a _ lessee, 
who has pledged mortgage notes and 
mortgages to secure faithful per- 
formance of his obligations to make 
improvements under his lease con- 
tract, does not reply to, or in any 
manner manifest acceptance of, terms 
stated in a letter received from the 
lessor’s counsel, reciting that the 
only interest the lessee has in such 
securities is an option to reacquire 
them by completion of the improve- 
ments on or before a certain date, 
and that, inasmuch as work is not 
completed within the option period, 
the option has expired and that the 
lessee forfeits his ownership therein 
absolutely, such silence, unaccom- 
panied by any act, is not sufficient to 
indicate his consent to such_ letter. 
Leslie v. Brown Bros., Inc., (Cal. A.) 
200) B95 1 
Pra Wadsworth vy. Thompson, 8 Il. 

3. 
haa of sale generally see infra § 

89. Louisville Banking Co. v. W. 
H. Thomas, ete., Co., 69 SW 1078, 24 
KyL 811, 68 SW 2, 24 KyL 115. 

90. Louisville Banking Co. v. W. 
H, Thomas, etc,, Co.,. supra. 

91. Chouteau v. Allen, 70 Mo. 290. 

92. Manning: v. Shriver, 79 Md. 41, 
28 A 899; Hallowell v. Blackstone Nat. 


| Bank, 154 Mass. 359, 28 NE 281, 13 


LRA 315 (demand note). 

[a] Rule applied.—Upon a pledge 
to secure a note by which the maker 
agreed to maintain on demand ten 
per cent margin collateral security, 
and ‘‘on the non-performance of this 


lateral”, the authority to sell related 
to the failure to pay the note as well 
as to the failure to maintain such 
margin. Manning v. Shriver, 79 Md. 
41, 28 A 899. 

93. Hallowell v. Blackstone Nat. 
Bank, 154 Mass. 359, 28 NE 281, 13 
ERA 315, 

94. Hallowell v. Blackstone Nat. 
Bank, supra, 

95. See supra §§ 76-83. 

96. Burlingham vy. Crouse, 181 Fed. 
479, 104 CCA 227 [aff 228 U. S. 459, 
33.SCt 564, 57 L. ed. 920]; Du Brutz 
v. Visalia Bank, 4 Cal. A. 201, 87 P 
467, 469; McCathern v. Bell, 93° Ga. 
290, 20 SE 315; Fall River Nat. Bank 
v. Slade, 153 Mass. 415, 26 NE 8438, 12 
LRA 131. 

{a] Thus, even though the con- 
tract is in writing, if it does not 
show the purpose of delivery of the 
pledge, parol evidence may be intro- 
duced to show that it was to secure 
a particular debt, and that a subse- 
quent written agreement between the 
parties touching other indebtedness, 
providing that the creditor may ap- 
ply payments to any demands he may 
have against the debtors at the time 
of payment, does not affect the appli- 
cation of the collaterals or other pro- 
ceeds, no express mention of them be- 
ing made in the subsequent agree- 
ment. McCathern v. Bell, 93 Ga. 
290, 20 SH 315. 

97. Stokes v. Frazier, 72 Ill. 428; 
In re Wilhelm, 182 Pa. 281, 37 A 819. 

98. Farwell v. Importers’, etc., Nat. 
Bank, 90 N. Y. 483 [aff 47 N. Y. Su- 
per. 409]. 

Default of pledgor generally see 
supra §§ 216-218. 

Redemption generally see supra §§ 
190-206. 

99. Farwell v. Importers’, etce., 
Nati Bank, 90°N. Y. 483° [aif 47 NY. 
Super. 409]. 
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en to secure, and to no others, and the pledgee is en- 
titled to retain only so much of the proceeds as is 
necessary to satisfy such debt or debts.? In accord- 
ance with this rule the pledgee, in the application of 
the proceeds to his secured debt, takes precedence 
over the general creditors of the pledgor,* and where 
the pledgor, after delivery of the collateral, has made 
a general assignment for the benefit of creditors, the 
pledgee is still entitled to apply the proceeds of the 
collateral to the debts it was given to secure, to the 
exclusion of other claims.* 

Joint or several debts. Proceeds of collateral 
pledged for a joint debt cannot be applied in payment 
of an individual debt of one of the debtors;° but the 
mere fact that the proceeds of separate securities 
held for different debts are applied in each case to 
the wrong debt is immaterial where neither security 
brings enough to satisfy the smaller debt.® 

As to third person. Where the pledge is given to 
secure the pledgee and also a third person, the 
pledgee, in disposing of the collateral and applying 
the proceeds, is charged with a trust in favor of such 
third person. 

Right of purchaser to retain purchase money for 
debt.’ In case of a sale, the purchaser is not entitled 

1. U. S—Burlingham v. Crouse, 


181 Fed. 479, 104 CCA 227 [aff 228 


U.S. 459, 33 SCt 564, 57 L. ed. 920]. Lane, 190 


PLEDGES 


as payment on the note for which they 
are specifically pledged. Whitford v. 3. 
N. C. 343, 130 SE 36. 


[§§ 219-220 


to retain a part of the purchase money in satisfac- 
tion of a debt due him by the pledgor;® and, where 
the pledgee acts in ignorance of the facts, he is not 
estopped to recover the sum retained by the purchas- 
er, by reason of his having credited such sum to 
him,?° or- by reason of his inability to place the par- 
ties 7: statu quo.?t 

[§ 220] b. Distribution among Claims Secured... 
In securdance with the rules relating to the applica- 
tion of payments in general,?? in the absence of ex- 
press direction regarding such application or reserva- 
tion of right of direction by the owner of the col- 
lateral, the pledgee may apply the collateral to any 
debt within the pledge that he may deem most pre- 
carious, or as his judgment may dictate,t? or the 
debtor, upon giving collateral security, may authorize: 
the proceeds to be applied to the several debts or ob- ~ 
ligations, as the creditor may elect;1* and if the 
creditor acts in good faith, his application cannot be 
interfered with by other ereditors.t®° On the other 
hand the debtor may expressly direct the application 
of the proceeds;1® and where the collateral is deliv- 
ered as security upon the aggregate amount of sev- 
eral obligations, the proceeds, if insufficient to pay 
all, must be applied, pro rata, upon each of the obli- 
ly see supra §§ 58, 


Clay v. His Creators. 9 Mart. 


(2):] Cia.) 519. 


Ariz.— Babbitt Bros. Trading Co. v. 
Flagstaff First Nat. Bank, 261 Pes5s 
Cal.—Marziou v. Pioche, 8 Cal. 522. 
fae eee vy. Spencer, 16 Conn. 
Fla.—Consolidated Naval Stores Co. 
v. Wilson, 82 Fla. 396, 90 S 461, 21 


ALR 681. 

Ind.—Wheeler v. St. Paul Crushed 
Srone COs 191 find.) 2 Gon Laas Neo ads 
noe v. Orr, 106 Ind. 406, 7 NE 

Iowa.—Iowa Nat. Bank v. Cooper, 
101 NW 459. 

Mass.—Middlesex Bank v. Minot, 4 
Metcec. 325 


Mich.—Austin vy. Hayden, 171 Mich. 
38, 187 NW 317, AnnCas1915B 894. 

Ty ‘ford Bros. Dry Goods Co. 
Se Randolph, 151 Mo. A. 385, 132 SW 
Doe 

N. Y.—Armstrong v. McLean, 153 
N. Y. 490, 47 NE 912; Jones v. Bene- 
dict, 83 N. Y. 79; Assets Realization 
Co. v. Howard, 70 Misc. Cole 2 NDYoS 
798 [aff 152 App. Div. 900, 136 NYS 
1130 (aff 211 N. Y. 430, 105 NE 680) ]. 

N. C.—Whitford v. Lane, LIORING Cs 


343, 130 SE 36. 
i . Franklin F. Ins. Co., 


Pa. 4 
13 WklyNC 312. 

Rhode _ Island 

CtCreOOmea La ttee ben 169; ay cA: 


R. I.—Browne v. 

S. C.—Weatherly v. Medlin, 141 S. 
C290, 139. SE 633. 

Tex.—Moore v. Krenek, (Civ. A.) 


288 SW 580; Whitesboro First Nat. 
Fak vy. Andrews, (Civ. A.) 77 SW 


Wis.—Milwaukee First Nat. Bank 
v. Finck, 100 Wis. 446, 76 NW 608. 

Ont.—Goodman y. Toronto Bank, 57 
Ont, 109, (1925) 938 DomLR 99% 

[a] Illustrations.—(1) Where, ina 
note executed by a pledgor of liberty 
bonds to a pledgee, it is provided 
that, if the pledgor comes under any 
other liability, or enters into any 
other engagement with the pledgee, 
the net proceeds of such securities 
might be applied either on the note 
in question or other liabilities, in the 
absence of evidence that the pledgor 
came under any other liability, or en- 
tered into any other engagement with 
the pledgee thereafter, the pledgee has 
no authority to apply bonds pledged 
as collateral security, or any part of 
the proceeds of sale thereof, except 


Upon default on notes for which col- 
lateral is pledged with a trust com- 
pany, the holders of the notes are en- 
titled to receive from the company 
the collateral delivered for the secur- 
ity of their respective notes, and the 
company has no right to mingle it 
in a common fund. Browne v. Rhode 
Island Mortg., ete., Co., 21 R. I. 169, 
43 A 537. (3) Where plaintiff and 
defendant were coindorsers on a note, 
and securities were pledged to plain- 
tiff to secure the indorsers, it was 
plaintiff's duty to apply the proceeds 
of such securities to the payment of 
the note, before paying other debts 
not mentioned in the instrument by 
which the securities were pledged. 
Butler v. Spencer, 116 S. C. 177, 107 
SE 154. (4) A bank holding bills of 
exchange payable to its debtor as 
security is entitled to apply the pro- 
ceeds of such bills, as they are paid, 
upon the secured debt, notwithstand- 
ing the debtor is lable toa sales tax 
in respect of the goods for which Ad 
bills were given. Goodman v. 

ronto Bank, 57 Ont. L. 109, (19254 °3 


DomLR 99. 

2. Ill.—Hinkle v. Sallee, 335 Ill. 
468, 167 NE 46; J. B. Inderrieden Co. 
vy. Allen, 176 Ill. A. 301. 

Ind.—Wheeler vy. St. Paul Crushed 
Stone Co., 191 Ind. 75, 132 NE 1. 

Iowa.—Farmers, ete, Bank  v. 
Wood, 143 Iowa 685, 118 NW 282, 
120 NW 625. 

Mont.—State v. American Bank, 
ete., ‘Co., 76 Mont: 445; 247 (P336: 

N. Y.- Qi On INGee 
445; National Nassau Bank v. Cleary, 
171 App. Div. 540, 157 NYS 696. 

[a] Balance due.—Where a cat- 
tle shipper, largely indebted to a 
bank, obtained an ‘extension and fur- 
ther advances on assignment of a 
draft to it representing the value of 
a shipment of cattle, and thereaft- 
er it filed its full claim against his 
insolvent estate, and received a div- 
idend, it was only entitled, in a suit 
on the draft, to recover a sum equal 
to the difference between the amount 
so received and the amount of its 
claim by virtue of the assignment. 
Farmers, etc., Bank v. Wood, 143 Iowa 
635, 118 NW 282, 120 NW 625. 
ose to surplus see infra §§ 222, 

Special property in pledgee general- 


Priorities of pledgee generally see 
supra §§ 62, 63. 

4 Cohen v. State Bank, 29 Fla. 
655, 11 S 44; Townsend v. Northern 
Crown Bank, 27 Ont. L. 479, 10 Dom 
LR149, 4 OntWN 514 [aff dism 28 
Ont. L. 521, 13 DomLR 300, 4 OntWN 
24 OntWR 516 (app dism 49 
Can. |S: =C, 394,, 20 DomER tue 

5. Milwaukee First Nat. Bank v. 
Finck, 100 Wis. 446, 76 NW 608. See 
generally supra § 76. 

Distribution among claims secured 
see infra § 220. 

6. Morris v. East Side R. Co., 104 
Fed. 409, 43 CCA 605 

7. Butler v. Spencer, 11G-S) Calais 
107 SE 154. 

[a] Thus (1) an indorser to whom 
collateral is pledged to protect both 
his own indorsement and that of an- 
other is in the position of a trustee 
toward such other and must apply 
the proceeds on the note before pay- 
ing other debts. Butler v. Spencer, 
116"S!- C2 177, 107 SEY 15 4-*) (2)And 
where the indorser holding such col- 
lateral is closely related to the mak- 
er of the note and to the one 
pledging collateral for the maker, 
making it a family affair on one side 
as against the other indorser, a stran- 
ger, the whole transaction will be 
closely scrutinized as to all ques- 
tions involving the application of 
proceeds. Butler v. Spencer, supra. 

Pledge as creating trust generally 
see supra § 52. 

8. Title and ae fo purchaser 
generally see infra § 2 

9. Whitesboro Tiree Nat, Bank v. 
Andrews, (Tex. Civ. A.) 77 SW 956. 

10. Whitesboro First Nat. Bank. 
v. Andrews, supra. 

11. Whitesboro First Nat. Bank v. 
Andrews, supra. 


12. See Payment §§ 84-127. 
13. Guaranty Bond State Bank v. 
dont (Tex. Civ. A.) 19 SW (2d) 


14. Tracy v. Syracuse First Nat. 
Bank, 48 App. Div. 285, 62 NYS 657; 
Donnally v. Hearndon, 41 W. Va. 519, 
23 SE 646; Canadian Bank of Com- 
merce v, Smith, 3 Alta. L. 299, 17 
WestLR 135. 

15. Donnally v. Hearndon, 41 W. 
Va. 519, 23 SE 646. 

ane Beach v. State Bank, 2 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


c: 


“§§ 220-229] ; 


gations.17 Such direction, however, must be given in 
the original contract;1® and if at the time of the de- 
livery of the collateral the debtor fails to exercise his 
right to direct the application of its proceeds, he can- 
not do so afterward;!® and the ereditor may, at his 
election, apply the proceeds to the payment of any of 
the secured debts that are due at the time the money 
is received.?° In some jurisdictions this right of the 
creditor to determine the application is recognized 
whether the proceeds of the collateral are voluntarily 
paid to him or are collected by suit;?+ but in other 
jurisdictions it is confined to voluntary payments; 
and where collection is made through resort to legal 
proceedings, the court will apply the proceeds to the 
different debts secured in accordance with equitable 
principles,?” and, if the funds are insufficient to pay 
all the secured debts, will usually direct application, 
pro rata, upon them;?° and it has been held that a 
court of equity, after default, may direct the prop- 
erty to be sold and the proceeds applied, not only in 
payment of debts due, but also of debts not due.?# 
Mingled proceeds. Where pledgees mix the pro- 
ceeds of goods belonging to one person with the pro- 
ceeds of that of another person on which a third 
person has a elaim, so that it is impossible to identify 
any specific part of the money in their hands as hay- 
ing been derived from the sale of either portion of 
the goods, and the funds resulting from these mingled 


17. Beach vy. State Bank, supra. it pleases. 

18. Guaranty Bond State Bank v.| 57 SW 1052. 
Dunean, (Tex. Civ. A.) 19 SW (2d) [b] 
400; Slaughter v. Texas L. Ins. Co., 
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Cox v. Sloan, 158 Mo. 411, 


To most precarious debt.—(1) 
In the absence of a contrary agree- 
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assets is insufficient to pay both claims in full, they 
may be required to abate in proportion to the amount 
of their respective claims.?° 

[§ 221] c. Disbursements and Charges.2® The 
pledgee is entitled to allowance out of the proceeds 
for all proper charges and expenses of converting the 
security into money,?? including commissions where 
the pledgee is also a broker or factor,?® or where they 
are stipulated for in the contract of pledge;?® and 
also including reasonable attorney’s fees expended 
for that purpose,*° particularly where such fees are 
expressly stipulated for.*1 It has been held that 
these charges and expenses are first to be deducted 
from the gross proceeds, and the balance only applied 
to the principal debt. But the pledgee is not en- 
titled to allowance for unreasonable expenditures in 
preserving the pledge,** or its value;** nor is he en- 
titled to the interest on the security as a bonus in 
addition to the payment of his debt.*® 

Contribution.*® Where a holder of notes secured 
by collateral forecloses after a sale of one of the 
notes, the purchaser, on recovering his pro rata share 
of the proceeds on foreclosure, must contribute his 
proportionate share of the expenses of the foreclo- 
sure proceedings.*7 

[§ 222] d. Right to Surplus—(1) In General. 
The surplus proceeds of collaterals sold or collected 
after the satisfaction of debts for which they are 


Wyman, 146 Mass. 60, 15 NW 104; 
Cincinnati First Nat. Bank v. Kelly, 
57 N. Y. 34; Mercantile Factors Corp. 
v. Warner Bros. Pictures, 215 App. 
Sheldon v. 


(Tex. Civ. A.) 218 SW 1109. 

{a] Right of owner of collateral 
to direct its application must be ex- 
ercised at the time the pledge is madé 
either by an express direction or by 
reservation of a future right of di- 
rection. Guaranty Bond State Bank 
pana raise (Tex. Civ. A.) 19 SW (2d) 


[b] Evidence.—In a life insurance 
company’s action on assigned lien 
notes secured by its policies, also on 
a policy loan note, where defendant 
does not plead any agreement between 
him and plaintiff company that the 
amount collected on a policy should 
be applied first to payment of the bal- 
ance due on a particular vendor’s lien 
note, defendant’s oral testimony to 
such effect is inadmissible. Slaugh- 
ter v. Texas, L. Ins. Co., (Tex. Civ. A.) 
218 SW 1109. 

19. Field v. Brown, 207 Mo. A. 55, 
229 SW 445; Newburgh Nat. Bank v. 
Bigler, 83 N. Y. 51; Slaughter v. Tex- 
ett Ins. Co., (Tex. Civ. A.) 218 SW 
1109. 

{a] Rule applied.—One who has as- 
signed a note payable to him as col- 
lateral security for a note executed 
by his son to one who also holds two 
notes secured by a second trust deed 
on the son’s land cannot claim the 
assigned note as against the as- 
signee, where the surplus of the sale 
of the land under the second trust 
deed, after payment of the notes se- 
cured thereby, is applied by the as- 
signee to the payment of the note 
collaterally secured by the assign- 
ment. Field v. Brown, 207 Mo. A. 55, 
229 SW 445. 

20. Mo.—Cox v. Sloan, 158 Mo. 411, 
57 SW 1052. 

N. J.—Irving v. Mutual Trust Co., 
82. N. J. Eq. 629, 90 A 274. 

N. Y.—Newburgh Nat. Bank vv. 
Bislers §3iN. Y. 5. 

Tex.—Slaughter v. Texas L. Ins. 
€o., (Civ. A.) 218 SW 1109. 

Wis.—Milwaukee First Nat. Bank 
v. Finck, 100 Wis. 446, 76 NW 608. 

[a] Illustration.—Where collater- 
al notes are deposited with a bank as 
security for an entire debt and no 
direction is made as to the applica- 
tion of the money collected, the bank 
may apply it to any part of the debt 


ment, where collateral is held as se- 
curity for several debts, the cred- 
itor at his option may apply the pro- 
ceeds of the collateral to ‘the debt 
which he deems most precarious. 
Slaughter v. Texas L. Ins. Co., (Tex. 
Civ. A.) 218 SW 1109. (2) Where a 
creditor holds obligations of the debt- 
or, some of which are indorsed by 
third persons, and some not, in the 
absence of a special pledge, he may 
appropriate the proceeds of the col- 
lateral to the debts not indorsed in 
preference to those that are. Irving 
v. Mutual Trust Co., 82 N. J. Eq. 629, 
90 A 274. 

21. Milwaukee First Nat. Bank v. 
Finck, 100 Wis. 446, 76 NW 608. 

22. Armstrong v. McLean, 153 N. 
Y. 490, 47 NE 912; Orleans County 
Nat. Bank v. Moore, 112 N. Y. 5438, 20 
NE) 357;) 8 AmSR 775, 73 “LRA 302% 
Jones v. Benedict, 83 N. Y. 79. 

[a] Thus, where neither the cred- 
itor nor the debtor have, under the 
circumstances of the case, the right 
to control the application of money 
collected by the creditor on collat- 
eral in his hands to secure several 
separate claims against the debtor, 
the court will make the application 
on equitable principles. Jones v. 
Benedict, 83 N. Y. 79. 

23. Jenkins v. Greene, 44 Ida. 306, 
256 P 950, 52 ALR 1386; Armstrong 
Vv. McLean, TESST VANES NES 490, 47 NE 912. 

[a] Purchaser of one of several 
notes secured by collateral may re- 
cover from the assignor only a pro- 
portionate share of the amount real- 
ized on _ foreclosure. Jenkins  v. 
eee 44 Ida. 306, 256 P 950, 52 ALR 

24, Hage vy. Drake Marble, 
Co., 144 Minn. 113, 176 NW 192. 

Relief on foreclosure generally see 
infra §§ 284, 

25. Smith v. Moors, 215 Pa. 421, 
64 A 593. 

26. Charges and expenses as debt 
covered by pledge see supra § 82. 

Right of pledgee to allowance for 
expenses in care of property and col- 
lection of chose in action pledged 
see supra § 3. 

27. Burlingham v. Crouse, 181 Fed. 
479, 104 CCA 227 [aff 228 U. S. 459, 
83 SCt 564, 57 L. ed. 920]; Moors v. 


etc., 


Dive 2b30 uel deeN Lp y cco 
Raveret, 49 Barb. (N. Y.) 203; Han- 
over Nat. Bank vy. Brown, (Tenn. Ch. 
A.) 53 SW 206. 

28. Sheldon v. Raveret, 49 Barb. 
QNay Yee 2103. 

29. Goodwin v. Massachusetts L. 
&. T, Cox, 152. Mass. 189, 25 NE 100, 

30. Mansur-Tebbets Impl. Co. v. 
Caréy, 1 Ind. T. 572, 45 SW 120; Cress- 
man v. Whitall, 16 Nebr. 592, 21 NW 
458; Hanover Nat. Bank v. Brown, 
(Tenn. Ch. A.) 53 SW 206;. Farm Inv. 
Co. v. Wyoming College, etc., 10 Wyo. 
240, 68 P 561. 

[a] Excessive contingent fee.— 
Where the pledgee agrees with an at- 
torney, without consulting the pledg- 
or, to pay to the attorney a contin- 
gent fee which is greatly in excess 
of the fee ordinarily paid, the fund 
realized is not chargeable with such 
contingent fee, unless it is shown 
that it was impracticable to consult 
the pledgor and obtain his consent to 
the employment of an attorney upon 
a contingent fee, and the fund in such 
a case will be chargeable only with 
a reasonable attorney’s fee. Cress- 
Heke v. Whitall, 16 Nebr. 592, 21 NW 

31. Union Nat. Bank v. Forsyth, 
50 La. Ann: 770, 23 S 917. 

fa] In California it has been held 
that, where a pledge is given to se- 
cure notes which provide for reason- 
able attorney’s fees in an action 
thereon, the pledgee is entitled to a 
lien for attorney’s fees allowed in 
an action brought to recover on the 
notes, but in the absence of a stipula- 
tion therefor, he is not entitled to a 
lien for attorney’s fees expended in 
foreclosing the pledge. Commercial 
Sav. Bank v. Hornberger, 140 Cal. 16, 
TTP 625. 

32. Sheldon v. Raveret, 49 Barb. 
(N. Y.) 203. 

33. State Nat. Bank vy. 
(Iowa) 101 NW 459. 

34. Goodwin v. Massachusetts L. 
& T. Co., 152 Mass. 189, 25 NE 100. 

35. Ruberg Vv. Brown, TiS. Ge ens 
51 SE 96 

36. Contribution generally see 
Contribution 13 C. J. p 820. 

37. Jenkins v. Greene, 44 Ida. 306, 
256 P 950, 52 ALR 1386. 
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security belong to the pledgor,?® and, if retained by 
the pledgee, are held by him in trust for the pledgor,*® 
or his estate,*® to whom, or to whose order,*! such 
surplus must be paid or accounted for on demand.*? 
The pledgee cannot relieve himself of lability for 
such surplus by a transfer of the collateral which 
does not in fact constitute a sale.*? 
without the consent of the pledgor, buys the pledged 
collateral securities at his own sale and afterward 
collects them, he may be required in equity to ac- 
count to the pledgor for the surplus after payment 


of his debt.44 


Effect of payment of pledged note by another note. 
Where a pledged note is delivered by the pledgee to 
the maker in exchange for another note, which is tak- 


38. Conn.—Hoyt v. Stuart, 90] 
Conn. 41, 96 A 166. 
La.—Ducasse v. Keyser, 28 La. 


Ann. 419 
SoS SR a ay v. Church, 7 Mich. 


ee Y.—Dalton v. Smith, 86 N. Y. 

Pa.—McKee vy. Smith, 219 Pa. 490, 
68 A 1026. 

Porto Rico.—Waterall v. Strayer, 10 
Porto Rico Fed. 157. 

And see cases infra note 39. 

[a] Illustrations.—(1) Where a 
mortgage is pledged and the pledgee 
purchases the land at a foreclosure 
sale, the pledgor’s equitable interest 
in the mortgage attaches to the land, 
and upon the sale of the land by the 
pledgee the pledgor is entitled to the 
surplus received above the amount of 
the debt. Dalton v. Smith, 86 N. Y. 

°176. (2) Where a note secured by a 
mortgage is pledged as collateral, the 
pledgee may secure title to the col- 
lateral by strict ‘foreclosure as well 
2s by quitclaim deed, but on fore- 
closure the surplus above the amount 
necessary to pay the debt belongs to 
the pledgor. Hoyt v. Stuart, 90 Conn. 
41, 96 A 166. (3) Where a creditor 
sells the collateral and, by secret 
agreement with his nephew, the lat- 
ter bids the property in ata much 
smaller sum than the debt, but in 
reality pays the creditor a much lar- 
ger sum than the amount of the debt, 
the debtor can recover the difference, 
although the creditor paid back to 
the nephew a part of the secret pur- 
chase price. McKee v. Smith, 219 Pa. 
490, 68 A 1026. 

[b] Absolute right of pledgor.— 
Whenever the purpose of a transac- 
tion by way of pledge is satisfied, the 
right of the pledgor to the surplus 
becomes absolute. Earle v. New York 
Te elns COs, Daly \303" Latte AINA. 
618 mem]. 

[c] Where mortgage is held as 
collateral to a certain note, its val- 
ue above the amount of the note be- 
longs to the maker of the note. Wa- 
terall vy. Strayer, 10 Porto Rico Fed. 
157, 

39. Ala.—Persons v. Russell, 212 
Ala. 506, 103 S 543; Penn Mut. L. Ins. 
Co. v. Bancroft, 207 Ala. 617, 93 S 
566, 28 ALR 1102. ; 

Ariz.—Babbitt Bros. Trading Co. v. 
Flagstaff First Nat. Bank, 261 P 45, 
Dickson vy. Chandler Bank, 25 Ariz. 
243, 215 P 926. 

Cal.—Ponce v. McElvy, 47 Cal. 154. 

Ill.—Hinkle v. Sallee, 335 Ill. 468, 
167 NE 46; Post v. Union Nat. Bank, 
159 Ill. 421, 42 NE 976. 

La.—Ducasse vy. Keyser, 28 La. Ann. 


419. 

Me.—Fletcher v. Harmon, 78 Me. 
AG. iA e Ad, 

Mass.—Stevens v. Bell, 6 Mass. 
339. 


Mich.—Graydon vy. Church, 7 Mich. 


Mo.—Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116; Hornsby v. Knorpp, 
207 Mo. A.. 302, 232 SW 776; Swof- 
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If the pledgee, 


P, 52 
pledgor. 


ford Bros. Dry Goods Co. v. Ran- 
dolph, 151 Mo. A. 385, 132 SW 255. 

Nebr.—Palmer v. Parmele, 101 
Nebr. 691, 164 NW 705, 848. 

N. M.—Navajo Live Stock, ete., Co. 
v. Gallup State Bank, 26 N. M. 153, 
ieee JEAN bal OS 

N. Y.—Fairbanks v. Sargent, 117 N. 
Y. 320, 22 NE 1039, 6 LRA 475; Dal- 
ton v. Smith, 86 N. Y. 176; Earle v. 
New York’ L. Ins. Co., 7 Daly 308 
[aff 74 N. Y. 618]. 

Pa.—Foster v. Berg, 104 Pa. 324. 

Tex.—Moore v. Krenek, (Civ. A.) 
17 SW (2d) 89; Moore v. Krenek, 
(Civ. A.) 288 SW 580; Whitehead v. 
Wicker, (Civ. A.) 280 SW 604. 

Wis.—Plant’s Mfg. Co. v. Falvey, 
20°. Wis. 200;3- Etilton: "v., Waring; 17 
Wis. 492. 

Ont.—Young v. Croteau, 58 Ont. L. 
76, 29 OntWN 172, [1926] 1 DomLR 
62 [app dism 58 Ont. L. 3038, [1926] 
1 DomLR 829]. 

Pledge as creating trust relation 
in general see supra § 52. 


40. Hornsby v. Knorpp, 207 Mo. 
A. 302, 232 SW 776. 

41. Knight v. Yarborough, t5 
Miss. 179 


Rule applied.—Where the col- 
lateral was paid in bank notes then 
current at par and the pledgee failed 
to apply the surplus as directed by 
the pledgor, he was liable for any de- 
preciation in the value of the notes 
in‘his hands. Knight v. Yarborough, 
15 Miss. 179. 

42. Swofford Bros. Dry Goods Co. 
v. Randolph, 151 Mo. A. 385, 132 SW 
255; National Surety Co. v. Mulligan, 
(N. J.) 146 A 372; Simpson v. Jersey 
City Contracting Co., 165 N: Y..193, 
58 NE 896, 55 LRA 796, 31 NYCiv 
Proc 286; Wheeler v. Newbould, 16 N. 
W392 ‘faff 12 N.Y. ‘Super.229)]." Ana 
see cases supra note 39. 

43. Cripple Creek State Bank v. 
Russell. 74 Colo. 111, 219 P 212. 

[a] TIllustration.—A pledgee of se- 
curities on the pledgor’s default can- 
not relieve itself of its liability to 
the pledgor for any excess arising 
upon a sale of the securities by the 
transfer of the securities to a stock- 
holder of the pledgee, in considera- 
tion of the stockholder’s payment of 
an assessment which the stockhold- 
er is under a legal obligation to pay 
to make good an impairment of the 
pledgee’s capital, such transfer not 
constituting a sale of the securities. 
Cripple Creek State Bank v. Russell, 
74 Colowillt, 219) Poo i2: 


44, Persons vy. Russell, 212 Ala. 
506, 103 S 543; Dibert v. D’Arcy, 248 
Mo. 617, 154 SW 1116. 


[a] Rule applied to assignee.— 
Where a bank holding notes and col- 
lateral mortgage bonds of the maker, 
a corporation, bids in the bonds at 
a sale on the maker’s default, and 
afterward assigns the notes and bonds 
to a syndicate organized to purchase 
the same, such syndicate becomes the 
owner of the debt, and is the trustee 
and agent of the debtor.as to the col- 
laterals. Dibert v. D’Arcy, 248 Mo. 


Ye te a 
Ce re 
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en in payment of the collateral note, it constitutes a 
payment of the pledgor’s debt, and his right to the 
surplus cannot be affected by a subsequent reéx- 
change of such notes.*® 

[§ 223] (2) Of Owner Who Is Not Pledgor. When 
the pledgor is not the owner of the collateral but has 
pledged it for his own debt, with*® or without*’ the 
consent of the owner, the surplus proceeds are held 
‘by the pledgee for the owner,*® who, unless he has 
waived his rights,*® is entitled to such surplus as 
against the pledgor,®° his assignee for the benefit of 
ereditors,°! or any other person claiming under the 
It has been held that, where the surplus 
is realized from collaterals, part of which belonged 
to the pledgor and part to a third person, the latter 


Olt lose SV dro. 

Purchase by pledgee generally see 
infra §§ 265-268. 

45. Post v. Union Nat. Bank, 159 
Ill. 421, 42 NE 976. 

46. Gauntlett v. Patton, 96 App. 
Div. 627, 89 NYS 385; Ex p. Fisher, 
20S Ci A719: : 

[a] Evidence heid insufficient to 
establish ownership in claimant to 
the surplus. Gauntlett v. Patton, 96 
App. Div. 627, 89 NYS 385. 

47. Hatch v. New York Fourth 
Nat. Bank, 147 N. Y. 184, 41 NE 403 
[aff 82 Hun 515, 31 NYS 530]; Far- 
well v. Importers’, etce., Nat. Bank, 
90 N. Y. 483 [aff 47 N. Y. Super. 409]; 
Rhinelander v. National City Bank, 
86 App. Div. 11, 56 NYS 229. 

[a] MIllustrations.—(1) Where a 
person without authority pledges se- 
curities belonging to another together 
with his own securities, the true own- 
er of the securities wrongfully 
pledged is entitled to recover from 
the pledgee out of the surplus aris- 
ing from the collection of the col- 
lateral, after payment of the debt 
secured, the amount collected on his 
securities. Farwell v. Importers’, 
etc., Nat. Bank, 90 N. Y. 483 [aff 47 
N. Y. Super. 409]. (2) Where brok- 
ers wrongfully pledged to a bank 
stock of one customer left with them 
for safe-keeping and that of another 
held by them as collateral, neither of 
these customers was entitled to prior- 
ity over the other as to the surplus 
after payment of the debt to the 
bank. Rhinelander v. National City 
Bank, 36 App. Div. 11, 56 NYS 229. 

_ 48. See cases supra notes 46, 47; 
infra notes 49-52. 

49. Farwell v. Importers’, etc., Nat. 

Bank, 90 N. Y. 483 [aff 47 N. Y. Su- 
per. 409]. 
Acts not constituting waiver. - 
—The owner of a promissory note 
wrongfully converted by the pledgor 
does not waive his right to recover 
the amount thereof out of the surplus 
by paying the same when due, where 
such payment took place after notice 
to the pledgee of such owner’s title 
and before it could be known that oth- 
er collateral with which such note 
was pledged would prove sufficient 
to pay the loan. Farwell v. Import- 
ers’; ete:, at. Bank, 90 N. Y. 483 
[aff 47 N. Y. Super. 409]. 

50. Burnes v. New Mineral Fer- 
tilizer Co., 218 Mass. 300, 105 NE 
1074; Persch v. Consolidation Nat. 
Bank, 13 Phila. (Pa.) 157. 

[a] Illustration.—A bona fide 
pledgee of a collateral note, void in 
the hands of the pledgor, may real- 
ize on the collateral note, either by 
action or by a sale thereof; and in 
case of sale any surplus realized 
above the amount loaned on it will 
belong to the parties ‘liable on the 
note, and not to the pledgor. Burnes 
v. New Mineral Fertilizer Co., 218 
Mass. 300, 105 NE 1074. 
tiki ue of Bonner, 8 Daly (N. 


52. See cases supra notes 50, 51. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may claim the entire surplus and not merely the pro- 
portion realized on the property;®* but that, where 
the property of several owners is wrongfully pledged 
to several pledgees, each owner is entitled only to 
the surplus which accrues from his property.®4 

[§ 224] e. Proceedings—(1) By Pledgor or Own- 
er. The pledgor may recover the surplus proceeds 
of the collateral in an action brought for that pur- 
pose,°® although he is not the actual owner thereof ;°° 
but such recovery cannot be had in a proceeding in 
which it is not in issue.*’ Upon a sale of the pledge 
with his consent he may sue the purchaser or his 
assignee to recover the balance due,®’ and if the 
pledgee refuses to pay over the surplus to the pledgor, 
he may be held liable in an action for conversion;®® 
and where the pledgee asserts a right and is threat- 
ening to apply the proceeds of a collateral to the 
payment of a debt not secured thereby, the pledgor 
may sue in equity for relief.6° But such surplus can- 
not be recovered by the pledgor in an action in 
trover.*+ Where the pledge is given to secure sev- 
eral obligations in a prescribed order, if sufficient 
money is collected to satisfy all the obligations, the 
pledgor is not required to wait until a senior obliga- 
tion is paid before suing to have the proceeds applied 
to a junior obligation.®? 

By real owner. The owner of property wrongfully 
pledged by one having it in possession, upon the as- 
signment of such pledgor for the benefit of creditors, 
may elect to ratify the pledge and look only to the 
pledgor’s estate for satisfaction,®* or he may file a 
claim for damages for the wrongful conversion 
against the assignee of the pledgor,** and also sue 
the pledgee for any surplus realized from the col- 
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lateral after the payment of the debt it was pledged 
to secure,®*>' and may maintain an action in equity 
against the pledgee for an accounting without first 
exhausting his legal remedy against the pledgor.®® 

[§ 225] (2) By Assignee of Pledgor or Owner. 
An assignee of the pledgor’s interest in the property 
pledged acquires the right to recover the surplus pro- 
ceeds from the pledgee,®* and where the pledgee sells 
the property with the assent of the assignee, in an 
action by the latter to recover the surplus proceeds, 
the pledgee can claim against such surplus only such 
an amount as, if tendered by the assignee at the time 
of the assignment, with interest and expenditures, 
would have canceled and discharged the pledgee’s 
claim;®® and hence, where the title to the property 
passes to the assignee prior-to the sale by the pledgee, 
the title to the surplus, at the time of the sale, is 
vested in the assignee, and consequently the pledgee 
ean set off no claim which he at that time held 
against the assignor.°® The assignee of the executor 
of an insured person may sue an insurance company 
for the surplus due. on a life insurance policy after 
the payment to the pledgee of the secured debt,’° and 
the company is not entitled to set off expense in- 
curred by it in resisting unfounded claims of other 
persons to such surplus.7+ 

[§ 226] B. Action on Debt or Liability Secured? 
—1l. In General. Upon default of the pledgor in the 
payment or discharge of the principal obligation,** 
the pledgee, notwithstanding he has taken collateral 
security,‘* and has a lien thereon for his debt,*® 
may, in the absence of a stipulation to the contrary, 
proceed against the pledgor personally on the debt 
or liability secured,7* and execution may be levied 


-53. Smith v. Savin, 9 NYS 106. 

54. In re Jamison, 209 Fed. 541, 
126 CCA 363. 

55. Christianson y. National Citi- 
zens’ Bank, 168 Minn. 211, 209 NW 
899; Gould v. Farmers’ L. & T. Co., 
23 Hun. (N. Y.) 322. 

56. Gould v. Farmers’ L. & T. Co., 


[a] Thus, one who has pledged 
property held by him in pledge may, 
after having redeemed it, maintain an 
action for the surplus proceeds, since, 
while not the owner, he is in a posi- 
tion to redeliver on demand. Gould 
v. Farmers’ L. & T. Co., 28 Hun (N. 
Me rsee. 

57. Powers v. Savin, 64 Hun 560, 
19 NYS 340, 22 NYCivProc 253, 28 
AbbNCas 463 [aff 139 N. Y. 652 mem, 
35 NE 207 mem]. 

[a] ‘hus, in an action against the 
pledgee by the owner to recover the 
surplus proceeds of collateral pledged 


-by a firm for its own debt, the as- 


signee of the firm as a party defend- 
ant was not entitled to recover the 
surplus proceeds of other collateral 
delivered by the firm to the same 
pledgee as security for a different 
debt, under Code Civ. Proc. § 1294, 
providing that judgment may be giv- 
en against one or more defendants, 
that the ‘ultimate rights of the par- 
ties on the same side’ may be deter- 
mined, and that ‘‘a defendant” may 
be given “any affirmative relief to 
which he is entitled’, since that sec- 
tion does not authorize a defendant to 
raise an issue solely between himself 
and a codefendant, which is not raised 
by the complaint. Powers v. Savin, 
64 Hun 560, 19 NYS 340, 22 NYCiv 
Proc 253, 28 AbbNCas 463 [aff 139 
N. Y. 652 mem, 35 NE 207 mem]. 

58. Kimball v. Jackman, 42 N. H. 
242. 

59. Palmer v. Parmele, 101 Nebr. 
691, 164 NW 705, 848; Willey v. Cam- 
eron, 217 App. Div. 651, 217 NYS 248. 

fa] Complaint held insufficient.— 
A complaint, alleging that defendant 
failed to pay plaintiff the surplus on 


a sale of collateral securing plaintiff’s 
debt, in the absence of an allegation 
that there was surplus, is insufficient 
to state a cause of action for con- 
version. Willey v. Cameron, 217 App. 
Div. 651, 217 NYS 248. 

Conversion by pledgee generally see 
supra §§ 104-112; infra §§ 270-272. 

60. Smith y. Albany First Nat. 
Bo 151 App. Div. 317, 135 NYS 


[a] Pleading and proof.—Where, 
in an action to compel defendant, as 
pledgee, to apply the proceeds of the 
collateral to the satisfaction of cer- 
tain debts, to the exclusion of others, 
the complaint alleges that certain 
property has been pledged to secure 
a debt due from plaintiff and a third 
person engaged in a joint enterprise, 
and that defendant claims to hold 
the property for an individual in- 
debtedness of the third person, an 
answer alleging defendant’s right to 
retain the collateral until a note, due 
from plaintiff and the third person, 
as a joint enterprise transaction, is 
paid, and that a notice, a copy of 
which is attached, has been served 
on plaintiff disclosing defendant’s 
claim to hold the collateral for vari- 
ous debts, is sufficient to permit de- 
fendant to show his right to hold the 
collateral as security for another in- 
debtedness in the absence of a mo- 
tion to make more specific. Smith v. 
Albany First Nat. Bank, 151 App. 
DIS Sl Loe INNA oS Os 

61. Loomis v. Stave, 72 Ill. 623. 

62. Mercantile Nat. Bank v. Pea- 
body, 18 Colo. A. 455, 72 P 611. 

fa] Tllustration.—Where certain 
notes are placed in a bank for collec- 
tion to secure first a liability of the 
cashier of the bank upon a bond of 
the holder of the notes, and second, 
to secure a note by the holder to 
plaintiff, and the bank agrees to col- 
lect the notes and so apply the pro- 
ceeds, when it has collected suffi- 
cient money on the notes to satisfy 
the liability of the cashier and pay off 
plaintiff's note, plaintiff may main- 


tain an action against the bank for 
the amount of the note, and he is not 
required to wait until,the bond upon 
which the cashier is liable is actual- 
ly paid off before bringing his suit. 
Mercantile Nat. Bank vy. Peabody, 18 
Colo.. A. 455,°72 P 611. 

63. Le Marchant v. Moore, 150 N. 
Y. 209, 44 NE 770. 

64. Rhinelander v. National City 
Bank, 36 App. Div. 11, 55 NYS 229. 

65. Rhinelander v. National City 
Bank, supra. 

66. Farwell v. Importers,’ ete, 
Nat. Bank, 90 N. Y. 483 [aff 47 N. Y. 
Super. 409]. 

67. Van Blarcom v. Broadway 
Bank, 37 N.. Y. 540, 5 Transcr. A. 1382 
[rev 22 N. Y. Super. 5327]. 


68. Van Blarcom vy. Broadway 
Bank, supra. 
69. Van Blarcom v. Broadway 


Bank, supra. 

70. Parle v. New York L. Ins. Co., 
7 Daly 303 [aff 74 N. Y. 618]. 

71. Earle v. New York L. Ins. Co., 
supra. 

72. Cross references: 

As not waiving pledgee’s lien see su- 
pra § 71. 

Attachment for debt 
pledge see Attachment § 
56 [b]. 

Effect of bar of principal debt or lia- 
bility see Limitations of Actions 
SS) 215 2:2 
73. See supra §§ 216-218. 

74. As not constituting defense see 
infra § 230. 

75.* See supra §§ 61-63. 

76. U. S.—Skud v. Tillinghast, 195 
Fed. 1, 115 CCA 83; State Nat. Bank 
v. Eureka Springs Syndicate Co., 178 
Fed. 359. 

Ark.—Plunkett v. State Nat. Bank, 
90 Ark. 86, 117 SW 1079. 
~ Cal.—Commercial Sav. Bank  v. 
Hornberger, 140 Cal. 16, 73 P 625; 
Sonoma Valley Bank v. Hill, 59 Cal. 
Paes nee v. Evans, 6 Cal. A. 88, 91 


Conn.—Pothier v. Reid Air Spring 
Co., 108° ‘Conn. 380, 130 A 883, 3886 


secured by 
117 note 
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on the pledge and sale be made by the sheriff under 
a personal judgment, in such action."* 
plies, even though the collaterals were taken under an 
agreement not to sue upon the debt for a limited 
time,’® or under a mistaken belief that no personal 
lability would be enforced,?® and even though the 
If the pledgee proceeds first 
by sale of the pledged property,*? and the sale does 
not satisfy the debt, he may recover the balance due 
from the pledgor by an action at law.®? 

Where a pledgor claims a 


collateral is illegal.®° 


Recovery of interest. 


[cit, Cyc]. 
Ill.—Wilhelm vy. Schmidt, 84 Ill. 
183; Archibald v. Argall, 53 Ill. 307. 
Ind.—Wheeler vy. St. Paul Crushed 
tone Co., 194-7 indeui5,, ts2 NEY dl; 
Reeves v. Plough, 41 Ind. 204; Dugan 
v. Sprague, 2 Ind. 600; Mendenhall 


ioe he 5 Blackf. 125, 33 AmD 
Towa.—Robinson v. Hurley, 11 Iowa 
410, 79 AmD 497. 
Kan.—Jones v. Scott, 10 Kan. 33. 
La.—Germania Sav. Bank v. Peu- 
ost 40 La. Ann. 796, 5 S 75. 
oa. Md.—Brewster v. Frazier, 32 Md. 
Mass.—Eddy v. Fogg, 192 Mass. 543, 


78 NE 549; Whitaker v. Sumner, 20 
Pick. 399; Whitwell v. Brigham, 19 
Pick. 117; Townsend v. Newell, 14 


Pick. 332; Beckwith v. Sibley, 11 Pick. 
ates Cleverly v. Brackett, 8 Mass. 


Nebr.—Grand Island Sav., etc., As- 
Soc. v. Moore, 40 Nebr. 686, 59 NW 
115; Lormer vy. Bain, 14 Nebr. 178, 
15 NW 323. 

N. J.—Polhemus v. Prudential 
Rveality, Corp ide Nese sno COSMO mea 
res 156 


N. Y.—Ketcham v. Provost, 
App. Div. 477, 141 NYS 437 [aff 215 
N. Y. 631 mem, 109 NE 1080 mem]; 
Jervis v. Smith, Sheld. 189, 7 AbbPr 
NS 217; Butterworth v. Kennedy, 18 
N. Y. Super. 143; Elder v. Rouse, 15 
Wend. 218; Case v. Boughton, 11 
Wend. 106; Langdon v. Buell, 9 Wend. 
80. 

N. C.—Sykes v. everett, 167 N. C. 
600, 83 SE 585, 4 ALR 75 

Okl.—Ricks v. Johnson, Ge Okl. 125, 
162 P 476. 

Pa.—Western Nat. Bank v. York 
Silk Mfg. Co., 225 Pa. 442, 74 A 244; 
Hunter v. Moul, 98 Pa, 13, 42 AmR 
610. 

Tenn.—Harlan v. Sweeny, 1 Lea 
pete Johnson v. Smith, 11 Humphr. 


Tex.—Harper v. Grand Prairie First 
State Bank, (Civ. A.) 3 SW (2d) 552. 
Vt.—White River Sav. Bank v. Cap- 
ital Sav. Bank, etc., Co., 77 Vt: 123, 


59 A 197, 107 AmSR 754; Rutland 
Bank v. Woodruff, 34 Vt. 89. 
Wis.—Marschuetz v. Wright, 50 


Wis. 175, 6 NW 511. 

And see cases infra notes 85, 86. 

[a] Tllustration.—The fact that 
bonds were deposited as collateral se- 
curity of a note will not render a 
judgment for recovery on the note 
against the makers, without refer- 
ence to the collater al, invalid, for the 
possession of pledged property does 
not suspend the right of the pledgee 
to proceed personally against the pay- 
or for his debt without selling the 
pledge, for it is only collateral. 
Stern v. McDonald, 47 Cal. A. 79, 190 
P 221: 

{b] Assignment of expectancy in 
estate as collateral security for a 
note does not prevent an action on 
the note. Smoley v. Smoley, 203 
Iowa 685, 2183 NW 229. 

[c] Holder of secured note may 
waive the security and proceed to 
judgment against the original maker. 
Harper v. Grand Prairie First State 
Bank, (Tex. Civ. A.) 3 SW (2d) 552. 

77. Robinson v. Hurley, 11 Iowa 
410, 79 AmD 497; Buck v. Ingersoll, 
11 Metc. (Mass.) 226; Arendale v. 


PLEDGES 


This rule ap- 


trial?? 


Morgan, 5 Sneed (Tenn.) 703. 
Execution on pledged property gen- 
erally see Executions §§ 95, 96. 


78. Mendenhall - v. Lenwell, 5 
Blackf. (Ind.) 125, 33 AmD 458. 
79. Equitable L. Assur. Soc. v. De 


Lisle, 194 Mo. A. 42, 182 SW 1026. 
[a] Thus the fact that, under a 
mistake of law as to the ownership 
of collateral pledged, a loan was made 
under the belief of all that no per- 
sonal liability would be enforced, 
because of the value of the collat- 
eral, does not relieve, on failure of 
title to the collateral, those person- 
ally obligated by the loan contract 
to repay. Equitable L. Assur. Soc. 
v. De Lisle, 194 Mo. A. 42, 182 SW 


1026. ‘ 
80. Pothier v. Reid Air Spring Co., 
38077130 A383, 886r [eit 


103 Conn. 
Cyc]. 

81. See infra § 241 et seq. 

82. Mauge v. Heringhi, 

AW eMook Vv. Hartley, 2ieDick mts owe 2 
Bro. Ch; 125, 29 Reprint’ 73, “Dtek: 
785, 21 Reprint 476. See Chelsea 
kixch. Bank v. Weinstein, 226 App. 
Div. 601, 236 NYS 185 (pledgor lia- 
ble for deficiency). 

83. Oriental Bank v. Western 
Bank, etc., Co., (Tex. Civ. A.) 143 SW 
1176. 

Pledge as securing interest see su- 
pra § 80. 

84. Failure to enforce or surren- 
der as defense see infra § 232. 

85. U. S.—Lewis v. U. S., 92 U.S. 
618, 23 L. ed. 513. ) 

Ala.—Thompson v. Montgomery 
Fourth Nat. Bank, 214 Ala. 452, 454, 
108 S 69 [quot Cyc]. 

Ark.—West v. Carolina L. Ins. Co., 
31 Ark. 476. ; 

Cal.—Sonoma Valley Bank v. Hill, 
59 Cal. 107; Stern v. McDonald, 47 
Cale VAL Wo elo es 22 as 

D. C.—Ambler v. Ames, 1 App. 191. 

Ga.—Miller v. Piedmont Fertilizer 


26 Cal. 


Cos ect NGa, AG LS OO 4 BOE a0 6,204 
fcitzeycll 
Ida.—Pocatello First Nat. Bank v. 


erie 42 Ida. 636, 248 P 19, 21 [cit 


‘Tll—Darst v. Bates, 95 Ill. 493. 
pees ree v. Smith, 23 Me. 
Md.—Rich v. Boyce, 39 Md. 314. 
Ma kSr a Devi ah v. Cheever, 6 Gray 


Mo.—American Nat. Bank v. Har- 
rison Wire Co., 11 Mo. A. 446. 


Nebr.—Lormer v. Bain, 14 Nebr. 
178, 15 NW 323. 
N J.—Polhemus v. Prudential 


Realty Corp.) 74 eNedan Len binONNG 7a 


N. Y.—Leslie v. Bassett, 129 N. Y. 
523, 29 NIX 834; Rochester Nat. Bank 
v. Erion-Haynes Realty Co., 213 App. 
Div. 54, 209 NYS 54 [aff 123 Misc. 873, 
206 NYS 452); Seattle First. Nat. 
Bank v. Gidden, 175 App. Div. 568, 
162 NYS 317 [aff 225 N. Y. 698 mem, 
122 NE 880 mem]; Ketcham v. Pro- 
vost, 156 App. Div. 477, 141 NYS 437 
[aff 215 N. Y. 631 mem, 109 NE 1080 
mem). 


WklyNC 67. 
Tex.—Guffey' v. Farmers’, etc., 
State Bank, (Civ. A.) 250 SW 301. 
Vt.—Rutland Bank v. Woodruff, 34 
A 89; Chapman v. Clough, 6 Vt. 


v. Cammerer, 2 
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conversion of collaterals by the pledgee, and does not 
tender the balance of the debt, the pledgee is entitled 
to recover interest on such balance to the time of the 


[§ 227] 2. Enforcement or Surrender of Security 
as Condition Precedent.*+ 
pledgee may sue upon the principal debt or obliga- 
tion without first returning or surrendering the col- 
lateral pledged,®* or offering to surrender it,®° or 
without first enforcing such collateral,** even though 


As a.general rule the 


Wis.—Marschuetz v. Wright, 50 
Wis. 175, 6 NW 511. 

[a] Failure to collect, and reten- 
tion of pledged note.—Where a cred- 
itor who has received the note of a 
third party as collateral security, 
without negligence on his part, fails 
to collect the note, and retains it in 
the absence of a demand by the 
pledgor for its return, he can sue on 
the principal debt, and the possession 
of the pledged note will not prevent 
his recovering in full upon the origi- 
nal debt. Marschuetz v. Wright, 50 
WV US. 75. OpeINEW Vie oul 

86. Clark v. Young, 1 Cranch (U. 
S.) 181, 2 L. ed. 74; Rochester Nat. 
Bank v. Hrion-Haines Realty Co., 213 
App. Div. 54, 209 NYS 522 [aff 123 
Misc. 873, 206 NYS 452]; Reusens v. 
Arkenburgh, 135 App. Div. 75, 119 
NYS 821. 

[a] Holder of note, secured by 
bond and mortgage, may sue maker 
without demanding payment and of- 
fering to surrender collateral. Roch- 
ester Nat. Bank v. lHrion-Haines 
Realty Co., 213 App. Div. 54, 209 NYS 
522 [aff 123 Misc. 873, 206 NYS 452]. 

87. U. S.—Childs v. N. B. Carlstein 
Co., 76 Fed. 86 

Ala.—Thompson v. Montgomery 
Fourth Nat. Bank, 214 Ala. 452, 454, 
108 S 69 [quot Cyel; Oden- Bliiott 
Lumber Co. v. Butler County Bank, 
213 Ala. 84, 104 S 3. 

Ark.—Plunkett v. State Nat. Bank, 
90 Ark. 86, 117 SW 1079. 

Cal._—_Commercial Sav. 
Hornberger, 140 Cal. 16, 73 P 625; 
Klever v. Hewins, (A.) 281 P 695; 
Stern v. McDonald, 47 Cal. A. 79, 196 
P 221; Traders Bank vy. Wilcox, 42 
Cal. A. 24, 1838 P 256. 

1D} c.— Ambler v. Ames, 1 App. 191. 

Ga.—Napier v. Central Georgia 
Bank, 68 Ga. 637; Colquitt v. Stultz, 
65 Ga, 305; Miller vy. Piedmont Fer- 
tilizer Co., 21 Ga. A. 180, 94 SE 266, 
267 [cit Cyc]. 

Ida.—Pocatello First Nat. Bank v. 
Boling, 42 Ida. 636, 248 P 19, 21 [cit 


Ill. Darst v. Bates, 95 Ill. 493; 
Wilhelm v. Schmidt, 84 Ml. 183: 
Archibald v. Argall, 53 Til 307: 


Ind.—Wheeler vy. St. Paul Crushed 
Stone; Co., 191. Ind. > "75, 1382) (NEV 
whens v. Jackson, 106 Ind. 286, 4 NE 


Iowa.—Smoley v. Smoley, 203 Iowa 
685, 2138 NW 229 

Kan. —Jones v. Scott, 10 Kan. 33. 
La.—Germania Sav. Bank v. Peus- 
er, 40 La. Ann. 796, 5 S 75; Fried-— 
lander Vv. Schmalinski, 35 La. Ann. 
520; Giefers v. Negri, 2 La. A. 156. 
Me:—Snow v. Thomaston Bank, 19 
ee ae - York Bank y. Appleton, 17 
e 

Mass.—Whitwell v. Brigham, 19 
Pick. 117; Beckwith v. Sibley, 11 
Pick. 482. 

Mich.—Huber  v. Lalley Light 
Corp., 242 Mich. 171, 218 NW 793; 
14 Mich. 170, 


Wallace We Finnegan, 
90 AmD 2438. 
Mo.—Pierce City First Nat. Bank 
Vv. Nee (A.) 279 SW 175. 
Nebr.—Grand Island Sav., etce., 
eee: v. Moore, 40 Nebr. 686, 59 NW 


N. J.—Freehold Nat. Banking Co. 
Vet Brick. SiN od). 2 lua On 
N. Y.—De Cordova vy. Barnum, 130 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the debtor is insolvent,8® unless he has entered into 
a special agreement first to enforce the pledged col- 
lateral,*® as where the agreement on the pledgor’s 
part is merely to pay any deficiency,®® or unless such 
enforcement is required by statute,®! or unless the 
equities of the case are such as to require, the 
pledgee to proceed first against the collateral.®? 
accordance with the senéral rule, if action is com- 
meneced to enforce the. security, the pledgee may dis- 
continue it and proceed for judgment on the debt or 
obligation, if no right of the pledgor is forfeited.®* 
Such suit may be brought by one to whom the debt 


has been assigned.°* 


Statute, requiring chattel mortgage to be enforced 
before action can be maintained for the debt,®® does 
not apply to pledges, and hence does not preclude 
a pledgee from suing for the debt without first re- 


sorting to the pledge.®® 
Unsuccessful attempt to enforce. 


also sue for the amount of the principal debt or obli- 
gation, although he has sought to procure a sale of 
the pledge by judicial process, but has failed because 


N. Y. 615, 29 NE 1099, 27 AmSR 538 
[aff 9 NYS 237]; Peo. v. Remington, 
121 N. Y. 328, 24 NE 793, 8 LRA 458, 
25 AbbNCas 78; Gilleran v. Owens, 
184 App. Div. 209, 171 NYS 596; Gil- 
leran v. Owens, 182 App. Div. 580, 
169 NYS 758; Jenkins v. Conklin, 146 
App. Div. 301, 130 NYS 778; Pate 
v. Hoffman, 61 Hun 386, 16 NYS 74; 
Lee Bank v. Kitching, 20 N. Y. Su- 
per. 664, 11 AbbPr 435; Queens Coun- 
ty Bank v. Leavitt, 10 NYS 194; 
Broadwell v. Holcombe, 4 NYCivProc 
159, 65 HowPr 502. 

Pa.—Leas v. James, 10 Serg. & R. 
307; McCausland v. Hickman, 3 
WkKlyNC 94. 

Porto Rico.—Baldrich v. Rivera, 32 
Porto Rico 781. 

S. D.—Black Hills Trust, ete., Bank 
bee evumkett, 40 S. D. 130, 166 NW 


Tex.—Stamper v. Johnson, 3 Tex. 1. 

Wash.—German American Bank v. 
Wright, 85 Wash. 460, 148 P 769, 
AnnCasi1917D 381. 

“A creditor, unless he has agreed 
to do so, is never bound to realize 
upon collateral which he holds be- 
fore proceeding against the debtor to 
recover the debt.” Benecke v. Haeb- 
ler, 38 App. Div. 344, 348, 58 NYS 16 


[aff 166 N. Y. 631 mem, 60 NE 1107 
mem]. 
[a] Thus a pledgee may bring an 


action at law and recover the amount 
of his debt from his debtor by inde- 
pendent suit for personal judgment 
without selling or foreclosing the 
pledge. Traders Bank v. Wilcox, 42 
Cal. A. 24, 183 P 256. 

{[b] Action may be maintained on 
implied contract for money paid out 
and expended to another’s use with- 
out first resorting to collateral held 
as security for such liability. Corn- 
wall v. Gould, 4 Pick. (Mass.) 444. 

[ce] Collaterals subject to prior 
claims.—Before suing the maker, an 
indorser of notes is not bound to ap- 
ply collateral securities delivered to 
him subject to the claims of a cred- 
itor by the payee as security for the 
indorsement of notes including those 
sued on, where a bill in equity has 
been filed against plaintiff by the 
creditor claiming the assets, and it 
appears that no, part of the money 
on hand could be applied to any par- 
ticular note or claim until after the 
settlement of the litigation, and then 
only in the event of plaintiff’s suc- 
cess. Hutchison v. Evans, (Cal. Un- 
rep. Cas.) 92 P 1135; Jones v. Evans, 
6nCal) A. 88, 91 P* 532 


88. Peo. v: Remington, 124 UN; 3: 
3235924 NEY 793) 84 uRA ~458))- 25 
AbbNCas 78. 


89. Ala.—Thompson v. Montgom- 
ery Fourth Nat. Bank, 214 Ala. 452, 
454, 108 S 69 [quot Cyc]. 
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In 
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of the pledge not being salable.°* 

3. Accounting for Pledge or Proceeds—a. 
Necessity. As well as not being required to resort 
to the collateral pledged as a condition to suing on 
the debt,°® as a general rule the pledgee, in a suit on 
the principal obligation, is not bound to produce such 
collateral, at the trial or account for it®® especially 
where the collateral was not given with the obligation 
in suit, but in connection with a previous liability 
which constitutes the consideration for the principal 
obligation,! or where it has never been in the pled- 
gee’s possession or control,? or where it has been dis- 


posed of in good faith and in a lawful manner in an 


effort to realize all that was possible out of it.? Un- 
der some circumstances, however, a pledgee of col- 
lateral may be required to produce it as a condition 
to enforcing the obligation for which it is security.* 


Thus the pledgee must produce the collateral or its 


A pledgee may 


Mo.—Pierce City First Nat. Bank 
v._Wessel, 279 SW 175. 

N. Y.—Benecke v. Haebler, 38 App. 
Div. 3445 58) NYS? l6faft Loe, N. Y- 
631 mem, 60 NE 1107 mem]; Roose- 
velt v. Mark, 6 Johns. Ch. 26 

Oh.—McKisson v. Thomas, 18 Oh. 
Cir yee UNAS: 24435 

Porto Rico.—Baldrich'‘v. Rivera, 32 
Porto Rico 781. 

And see cases supra note 87. 

[a] Tllustration.—A note with col- 
lateral security which provides that, 
“in default of payment of this note, 
said collateral shall be applied on the 
payment of said note, or any part 
thereof, by the then owner of this 
note,’’ requires the holder of the note 
to sell the stock, or apply it in re- 
duction of the debt, if the debt is not 
paid at maturity before bringing suit 
against the makers of the note. Mc- 
ace v. Thomas, 18 Oh. Cir. Ct. N. 

[b] Merger of original contract.— 
Where a creditor takes an absolute 
bond, with warrant of attorney to 
confess judgment thereon, as collat- 
eral security for advances made and 
liabilities incurred on behalf of the 
obligor, he cannot afterward, on dis- 
charging those liabilities, resort to 
a parol or implied promise of indem- 
nity, but must rest upon the securi- 
ties. Roosevelt v. Mark, 6 Johns. Ch. 
(N.-Y¥-) 266. 

{ec] Contract not requiring sale be- 
fore suit.—Baldrich v. Rivera, 32 
Porto Rico 781. 

90. Black Hills Trust, ete., Bank 
v. Plunkett, 40 S. D. 130, 166 NW 


527. 

[a] Agreement not merely for de- 
ficiency.— Black Hills. Trust, etc., 
Bank v. Plunkett, 40 S. D. 130, 166 
NW 527. 

91. See statutory provisions. 

{a] In Minnesota, under the act of 
March 8, 1860, which required a cred- 
itor holding security for his debts to 
exhaust such security before suing 
to recover the debt, a creditor need 
not resort first to security which is 


worthless. Schaleck v. Harmon, 6 
Minn. 265. 

92. Alexander vy. Alexander, 64 
Ind. 541. . 

[a] Thus, where a pledgee holds 


certain collaterals which are good, 
and more than sufficient to pay the 
debt, but instead of enforcing them 
he brings an action on the principal 
debt, against the estate of the pledg- 
or, and, if his claim is allowed, it 
will be necessary to sell real property 
belonging to the estate in order to 
pay it, claimant is not entitled to a 
judgment, but must first proceed 
against the collaterals. Alexander v. 
Alexander, 64 Ind. 541. 
93. Gilleran v. Owens, 184 App. 


proceeds or account for its nonproduction where it is 
alleged or proved by defendant that the-pledgee has 
realized on the collateral,® 
misappropriated it,° or that the collateral was actual- 


or that he has lost or 


Divi -2 0 OSL 7 NEY SS 15 IGE eG illenan wove 
Owens, 182 App. Div. 580, 169 NYS 
958. 

94. Williams v. Parker, 30 Cal. A. 
iiwlbt, PY550. 

95. See Chattel Mortgages § 588; 
and statutory provisions. 

96. Ehrlich v. Ewald, 66 Cal. 97, 
4 P 1062; Mauge v. Hering*hi, 26 Cal. 
While ] 


[a] In Utah, under Comp. L. 
(1917) § 7230, relating to but one 
action on a debt secured by a mort- 
gage on real or personal property, 
where a debt is secured by collateral 
in the absence of a showing that the 
security has become valueless, plain- 
tiff cannot maintain an action for a 
personal judgment, without first ex- 
hausting the remedy against the se- 
curity. National Bank of Commerce 
v. James Pingree Co., 62 Utah 259, 


218 Pin552: 

97.. Traders Bank v. Wilcox, 42 
Cal. A. 24, 183 P 256 (commercial 
paper). 

Sale by judicial process generally 
see infra § 276 et seq. 

98. See supra § 227. 

99. Ambler v. Ames, 1 App. (D. 
C.) 191; Farmers’ Nat. Bank v. Crav- 
ens, 95 Okl. 58, 219 P 138, 140 [quot 
Cyc]; Boyd v. Tecumseh State Bank, 
49 Okl. 604, 153 P 666; Marberry v. 
Farmers’, etc., Nat. Bank, 6 Tex. Civ. 
A. 607, 26 SW 215. 

a Ambler vy. Ames, 1 App. (D. C.) 


2. Boyd v. Tecumseh State Bank, 
49 Okl. 604, 153 P 666; U. S. Bank 
v. Peabody, 20 Pa. 454; Bray v. 


Morse, 41 Wis. 343. 

{a] Thus, where the collaterals: 
were taken from the hands of the 
pledgee and placed for sale in the 
hands of a third person appointed by 
the pledgor, who sold them for a 
price fixed by the pledgor, no part 
of which was realized by the pledgee, 
he is not required to account there- 


for. Boyd v. Tecumseh State Bank, 
49 Okl. 604, 153 P 666. 

3. Warburton wv. Trust Co. of 
America, 182 Fed. 769, 105 CCA 201 
[aff 169 Fed. 974]. 

4. Warburton v. Trust Co. of 


America, supra. 

5. Farmers’ Nat. Bank vy. Cravens, 
93 Okl. 58, 219 P 138, 140 [quot Cyc]; 
Simes v. Zane, 1 Phila. (Pa.) 502. 

[a] Failure to give account of 
proceeds of sales of chattels pledged 
as collateral security may operate as. 
a bar to the recovery of the debt it- 
self. Simes v. Zane, 1 Phila. (Pa.) 


6. Blackwell v. Dannenberg Co., 32: 
A. 307, 123 SE 179; Miller v. 
Piedmont Fertilizer Co., 21 Ga. A. 
180, 94 SE 266; Turner v. Commer- 
cial Sav. Bank, 17 Ga. A. 631, 87 SE 


_ pledgor sued the pledgee to recover 


‘ 
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ly deposited and that plaintiff is unable to produce 
it;’ and the pledgee cannot escape this duty by show- 
ing that the collateral has become worthless.* It has 

also been held that, where the collateral is negotiable 
by the pledgee, he should produce it at the tri ial, ® un- 
less he insists on proceeding after being charged 
with its face value.t® But it has been held that, 


where the note in suit does not refer to ¢ollateral, 


although defendant had given plaintiff other notes as 
collateral, plaintiff is not bound as a condition to 
recovery to produce or restore the collateral on a plea 
alleging conversion of the collateral.*+ 

[§ 229] b. Amount for Which Pledgee Accounta- 
ble.t2 Where it becomes the duty of the pledgee, in 
an action for the principal debt or obligation, to ac- 
count for the pledge,?? if, acting strictly within his 
rights under the pledge, he has realized upon the col- 
lateral on default of the pledgor, he must account 
only for the amount actually received by him there- 
for,+* and not for a higher price at which similar 
property is afterward sold between the date of de- 
livery and commencement of the action.1° But where 
he is guilty of conversion of the pledge,'® or of neg- 
ligence in collecting or selling it,17 he must account 
not merely for the amount received for it, but for 
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[$§ 228-231 


its full value;!® but this does not affect his right to 
recover on the obligation of the pledgor to the extent 
that it exceeds such value.?® 

[§ 230] 4. Defenses?°—a. In General. In the ab- 
sence of an agreement to the contrary the mere fact 
that the creditor has taken or holds collateral secu- 
rity ‘is no defense to an action on the principal debt,?+ 
unless he has realized thereon ;?” nor does the taking 
of security of a higher nature operate as a merger 
of the original debt so as to bar a suit on the latter.?? 
But it is a good defense to such a suit that the credi- 
tor agreed to realize first on the collateral,** or that, 
aside from the collateral, the pledgor’s personal es- 
tate is not sufficient to pay the debt, without resort 
to the realty.?5 

Return of property. Where the right to return of 
the pledged property is asserted by the pledgor in a 
suit on the secured debt by the pledgee, the pledgor 
must show a tender of the indebtedness.?°® 

[§ 231] b. Set-off or Counterclaim.?7 As a gen- 
eral rule the pledgor defendant is_ entitled 
to set off against the amount of the debt any 
profits or proceeds realized by the pledgee plain- 
tiff from the collateral,?® and any damage or 
loss resulting from the negligence,?® wrongful 


918; Farmers’ Nat. .Bank v. Crav- Mass.—Fowle v. Ward, 113 Mass. 22. See infra § 231. 

ens, 93 Okl. 58, 219 P 138, 140 [quot | 548, 18 AmR 534. 23. Davis v. Anable, 2 Hill (N. Y.) 
Cyc]; Stuart v. Bigler, 98 Pa. 80; Mo.—Ely Walker Dry Goods Co. v. | 339; Stamper v. Johnson, 3 Tex. 1. 
Spalding v. Susquehanna County | Karnes, (A.) 9 SW (2d) 245. [a] Judgment assigned as collat- 
Bank, 9. Pa, 28: . Davis: v. Smith, 2 N. Y.—Stearns v. Marsh, 4 Den.]| eral security for a simple contract 


Phila. (Pa.) 46; Marberry v. Farm- 
ers’, etc., Nat. Bank, 6 Tex. Civ. A. 
607, 26 SW 215. 

[a] Cross petition—Where the fay 
a 
the value of pledged rings which 
were not returned because stolen 
through the pledgee’s negligence, the 


227, 47 AmD 248. 
Pa.—Simes vy. Zane, 
Wyo.—Farm Inv. Co. v. Wyoming 

College, etc., 10 Wyo. 240, 68 P 561. 

Illustration.—W here 

deposited as security are exposed for 

sale by the pledgee, and some of them 
sold, and the pledgee subsequently 


debt does not extinguish the debt. 
Davis v. Anable, 2 Hill (N. Y.) 339. 
24. Mills v. Gould, 14 Ind. 278. 
25. Alexander vy. Alexander, 64 
Ind. 541. 
26. Thornburg v. Lawrence, (ind. 
A.) 123 NE 430. 
27. Set-off and counterclaim gen- 


1 Phila. 501. 


cigars 


pledgee could not maintain a cross 
petition for the amount of the se- 
cured loan, the return of the pledged 
property being a condition precedent 
to the maintenance of such cross pe- 


tition. Butler v. Savin, 24 OhNPNS 
443. 
7. Miller v. Piedmont Fertilizer 


Co., 21 Ga. A. 180, 94 SE 266; Park 
v. Carmichael, 20 Ga. A. 36, 92 SE 


397; Turner v. Commercial Savy. 
Bank, 17 Ga. A. 631, 87 SE 918. 
8. Stuart v. Bigler, 98 Pa. 80. But 


see Ambler v. Ames, 1 App. (D. C.) 
191, 196 (where the court said: “It 
is no defense to a suit at law that 
collateral security has not been re- 
turned or accounted for, especially 
when such collateral security has be- 
come worthless, as testified in this 
case’). 

9. Jenkins v. Conklin, 146 App. 
Div. 301, 130 NYS 778. 

10. Jenkins v. Conklin, supra. 

11. Miller v. Piedmont Fertilizer 
Co., 21 Ga. A. 180, 94 SE 266. 

12. Set-off or recoupment for val- 
tie Of property see infra § 229. 

13. See supra § 228 

14. U. S.—Warburton v. Trust Co. 
of America, 182 Fed. 769, 105 CCA 
201 [aff 169 Fed. 974]. 

Colo.—Cone y. Carlton, 64 Colo. 1, 
169 P 281, 
ene ae v. Hill, 104 Mass. 


Mo.—Berlin v. Eddy, 33 Mo. 426. 


N. Y.—yYoungs v. Stahelin, 34 N. 
20s: 

15. Berlin v. Eddy, 33 Mo. 426. 

16. See supra §§ 104-112; infra 


§$§ 270-272. 


17. See infra §§ 299- 301. 
18. U. S.—American Exch. Bank v. 
Goetz, 283 Fed. 900; Warburton v. 


Trust Co. of America, 182 Fed. 769, 
105 CCA 201 [aff 169 Fed. 974]. 

Ga.—Southern Exch. Bank v. Lang- 
ston, 33 Ga. A. 477, 127 SE 230; Ben- 
nett v. Tucker, 32 Ga. A. 288, 123 SE 
165. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


refuses or fails to account for them, 

the jury can find a sale of the whole 

of them at the highest price which 
the testimony as to their value rea- 

sonably warrants. Simes v. Zane, 1 

Phila. -CPa.) 1501: 

Measure of damages for conversion 

of pledge see supra §§ 145-150. 
19. Warburton v. Trust Co. of 

America, 182 Fed. 769, 105 CCA 201 

[aff 169 Fed. 974]. 

20.. Effect of: 

Payment of note to original holder 
after pledge ve collateral see Bills 
and Notes § 8 

Pledge on Blea of limitation see 

* Limitations of Actions §§ 21, 22. 
21. Ind.—Mills v. Gould, 14 Ind. 

278; Dugan v. Sprague, 2 Ind. 600. 


ae oe ee UR, v. Spear, 4 Bibb 
La.—Canonge v. Fuselier, 10 La. 
Ann. re 
,Mass.—Whitwell v. Brigham, 19 
Pick. 117. 


Porto Rico.—Baldrich v. Rivera, 32 
Porto Rico 781. 

Va.—Raynolds v. Carter, 12 Leigh 
(39 Va.) 166, 87 AmD 642. 

And see cases supra note 76. 

[a] In New York the holder of a 
note secured by collateral may sue 
the maker and although the maker 
is entitled to collateral on paying 
note, it is no defense that the holder 
did not tender the collateral, the 
proper practice being for the maker 
to set up a counterclaim, under Ciy. 
Pract. Act §§ 259, 266, and-pray that 
on payment plaintiff be required to 
deliver collateral. Rochester Nat. 
Bank v. Hrion-Haines Realty Co., 213 
App. Div. 54, 209 NYS 522 [aff 123 
Mise. 873, 206 NYS 452]. But see 
Thompson v. Sullivan, 60 HowPr 71 
(mortgage on land to secure bonds of 
intestate is no defense to action by 
creditor against intestate’s adminis- 
trator to recover amount of bonds). 

As concurrent remedies see supra § 
208. 


erally see Set-Off and Counterclaim 
[384 Cye 618]. 


28. U. S.—Wagner vy. Kohn, 225 
Fed. 718, 140 CCA 592. 
Ala.—Thompson v. Montgomery 


Fourth Nat. Bank, 214 Ala. 452, 454, 
108 S 69 [quot Cyc]. 

D. C.—Ambler v. Ames, 1 App. 191. 

Ind.—Dugan v. Sprague, 2 Ind. 600. 

Pa.—Earlys App., 89 Pa. 411. 

29. U. S.—Skud vy. Tillinghast, 195 
Fed. 1, 115 CCA 83. 

Ala.—Thompson yv. Montgomery 
Fourth Nat. Bank, 214 Ala. 452, 454, 
108 S 69 [quot Cyc]. 

Cal. Hawley Bros. Hardware Co. 
v. Brownstone, 123 Cal. 643, 56 P 
468; Hook v. White, 36 Cal. 299. 

Colo.—Robertson v. Jackson First 
Nat. Bank, 67 Colo. 517, 186 P 542. 

Ind.—Mills v. Gould, 14 Ind. 278. 

Iowa.—Fort Dodge First Nat. Bank 
v. O’Connell, 84 Iowa 377, 51 NW 162, 
35 AmSR 313. 

Minn.—Cooper v. Simpson, 41 Minn. 
ah 42 NW 601, 16 AmSR 667, 4 LRA 

Mo. —National Bxch. Bank v. Kil- 
patric, 204 Mo. 119, 102 SW 499, 120 
AmSR 689. 

N. Y¥.—Cutting v. Marlor, 78 N. 
454 [17 Hun 5738 (aff 6 AbbNCas 388, 
57 HowPr Pea th Taggard v. Curteni- 
us, 15 Wend. 

Pa.—Lyon e Pein Bank, 12 
Sere. & R. 61 

Tex.—Carver v. Merrett, (Civ. A.) 
155 SW 633; Marberry v. Farmers, 
ete.,, Nat. Bank, 6 Tex. Civ. A. 607, 
26 SW 215. 

Wyo.—Farm Inv. Co. v. Wyoming 
College, etc.; 10, Wyo. 240, 68 P. 562. 

But see Winthrop Sav. Bank v. 
Jackson, 67 Me. 570, 24 AmR 56 


(holding that, where the maker of a~ 


note pledges a bond as collateral se- 
curity therefor, and after the note 
is payable, but before it is paid, the 
bond is stolen, the pledgor cannot 
file his claim for the value of the 
bond, in an action against him on the 


A) 


AA: 


§§ 231-233] 


sale,?° or other wrongful conversion or act?+ of the 
pledgee in regard to the collateral; and in some 
jurisdictions this rule applies, although the dam- 
ages for the wrongful act or conversion are unliq- 
uidated or uncertain.*? But the pledgor is not 
entitled to credit for notes pledged unless he shows 
that the pledgee was under the duty of: collect- 
ing and applying them before suing on the principal 
debt; 83 and the giving of a new note by the pledgor 
without claiming eredit for the conversion of col- 
lateral will constitute a waiver of his right to urge 
their loss or conversion as a defense.** 

Depreciation in value. In the absence of negli- 
gence or other wrongful act of the pledgee, deprecia- 
tion in the value of the collateral will not be allowed 
as a set-off.°> 

Amount of set-off.°° In accordance with the rule 
that the pledgee, in case of a conversion or negligent 
loss, must account for the actual value of the pledged 
property,*? the pledgor, in an action against him on 
the principal debt, may set off against the amount, of 
the debt the actual value of the property,?® with 
interest, in the discretion of the court or jury;®® and 


note, nor for recoupment therefor, 
where any agreement on the part of 
the pledgee as to the safe-keeping of 
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31. U. S.—Brown v. Newton First 
Nat. Bank, 132 Fed. 450, 66 CCA 293. 36. 
Ala. —Thompson 
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not the highest value between the date of the conver- 
sion and the trial.4° In case of a sale, the pledgor 
may recoup the difference between the amount for 
which the pledged property was sold and the actual 
value.on the date of sale.*! 

[§ 232] ce. Nonperformance of Condition Preced- 
ent.4? Tender or payment of the amount due on the 
principal debt is not a condition precedent to the 
pledgor’s right to set off the value of collateral con- 
verted by the pledgee,*#* or lost through his negli- 
gence.** But it has been held that in a suit on cer- 
tain notes defendant cannot avail himself of the de- 
fense that a part of the notes sued on were delivered 
as security for the others without first paying the 
amount of his real indebtedness.*°® 

[§ 233] 5. Parties.4¢ The general rules*? apply 
as to the parties to an action by the pledgee on the 
principal debt or obligation.48 In such action it is. 
improper to join as defendants the maker of a note 
held as security and the pledgor,*® and, in an action 
against the assignee of a mortgage on a debt to secure 
which the assignee had deposited the mortgage as 
security, the mortgagee is not a necessary party.°° 


Barron, 164 La. 968; 115 S_ 50. 
Measure of damages in action 


v. Montgomery | therefor generally see supra §§ 145— 


the bond is independent and not a 
condition of the terms of the note). 

[a] Illustrations.—(1) In an ac- 
tion by a bank on a note defendant 
may counterclaim for the value of 
collateral deposited by him, which 
the directors of the bank negligently 
and carelessly allowed its president 
to convert to his own use. Cutting v. 
Marior, 8s N. Y.).454. (aff, 17. Hun 
573 (aff 6 AbbNCas 388, 57 HowPr 
56)]. (2) Where the maker of a note 
pledged, as _ collateral, a note and 
mortgage, giving the pledgee a pow- 
er of sale, which collateral note be- 
came due by its terms in 1914, and 
in fact, by default in interest, in 
1913, and was collectable until 1916, 
failure of the pledgee on request to 
enforce collection, foreclose the mort- 
gage, or allow the pledgor to do so, 


~ until the collateral became worthless, 


was such negligence as to constitute 
a defense in an action on the note se- 
cured brought by the pledgee in 1918. 
Robertson v. Jackson First Nat. 
Bank, 67 Colo. 517, 186 P 542. 

{b] Consent of pledgor.—Where 
the pledgor consents to the pledged 
property being stored with third per- 
sons and to their use thereof as com- 
pensation for the storage, he cannot 
recover damages for its negligent use 
by such persons, by way of counter- 
claim in an action on the principal 
obligation. Damon v. Waldteufel, 99 
Cal 234,-33. P 903. 

Loss by negligence of pledgee as 
payment see supra § 176 

30. U. S.—Skud v. Tillinghast, 195 
Fed. 1, 115 CCA 83. 

Ala.—Thompson v. Montgomery 
Fourth Nat. Bank, 214 Ala. 452, 454, 
108 S 69 [quot Cyc]. 

Conn.—Bulkeley v. Welch, 31 Conn. 
339. 

Ga.—Waring v. Gaskill, 95 Ga. 731, 
22 SE 659; Campbell v. Redwine, 22 
Ga. A. 455, 96 SH 347. 

Me.—Fletcher v. Harmon, 78 Me. 
465, 7 A 271; Parker v. Vose, 45 Me. 
54. 

N. Y.— Weston v. Turver, 1 NYS 
807; Stearns v. Marsh, 4 Den. 227, 47 
AmD 248. 

Pa.—Beardsley v. Fulton, 22 Pa. 
Dist. 921; McManus v. Sweatman, 42 
LegInt 387. 

Wis.—Ainsworth v. Bowen, 9 Wis. 
348. 

{a] Indorser of debt is entitled to 
set-off for a wrongful sale which 
would be available to_the principal 
debtor. Sitgreaves v. Farmers’, etc., 
Bank, 49 Pa, 359. 


Fourth Nat. Bank, 214 Ala. 452, 454, 
108 S 69 [quot Cyc]. 
Re ae — Bulkeley v. Welch, 31 Conn. 

Ga.—Napier v. Central Georgia 
Bank, 68 Ga. 637; Edenfield v. Smith, 
36 Ga. A. 682, 137 SE’ 841, 

Iowa.—Leonard v. Sehman, 206 
Iowa 277, 220 NW 77. 

Mass.—Fay v. Gray, 124 Mass. 500; 
Potter v. Tyler, 2 Metc. 58. 

Mo.—Ely Walker Dry Goods Co. v. 
Karnes, (A.) 9 SW (2d) 245. 

N. J.—Dimock y. U. S. National 
Bankweb ony Ne idee tay 29.6, 920 tA 920) oo 
AmSR 643; Donnell v. Wyckoff, 49 
N. J. L. 48, 7 A 672. 

N. ¥.—Cass v. Higenbotam, 100 N. 
Y. 248, 3 NE 189. 

Pa.—Dwight v. Singer, 27 Pa. Su- 
per. 119; Consolidated Nat. Bank v. 
Beetem, 16 Pa. Dist. 947. 

Alta.—La Banque D’Hochelaga v. 
Larue, 3 Alta. L. 42, 13 WestLR 114. 

32. Stearns v. Marsh, 4 Den. (N. 
Y.) 227, 47 AmD 248. Contra Barton 
v. Radclyffe, 149 Mass. 275, 21 NE 
374; Longley. Vey aalls, ai Bick, 
(Mass.) 125. 

{a] In Maine the contract, touch- 
ing a pledge to secure a debt, is col- 
lateral; and damages for its breach 
cannot be allowed by way of recoup- 
ment, in defense of a suit on the debt. 
Hie Lenek v. Harmon, 78 Me. 465, 7 A 
7 


I. 

Unliquidated demands as subject of 
set-off gemerally see Set-Off and 
Counterclaim [34 Cyc 693 et seq]. 

33. Dugan v. Sprague, 2 Ind. 600; 
Teannge v. Bain, 14 Nebr. 178, 15 NW 
323. 

34 Girard Bank v. Richards, 4 
Phila. (Pa.) 250. 

85. Colquitt v. Stultz, 65 Ga. 305; 
Crichton v. Barron, 164 La. 968, 115 
S 50; Granite Bank vy. Richardson, 
7 Metce. (Mass.) 407; Tagegard vy. 
Curtenius, 15 Wend. (N. Y.) 155. 

[a] Rule applied.—W here the 
holder of a note has the right, un- 
der a pledge, to dispose of the ‘col- 
lateral before its value depreciates 
below the value of the notes, but 


does not do so because the maker | 


asks that it be held in the hope that 
prices might advance, and the holder 
sells the collateral after its value 
has depreciated far beyond the 
amount of the loans under the belief 
that the price will not advance, the 
holder is entitled to recover the bal- 
ance due on the notes after credit- 
ing the amount received from the 
sale of the collateral. Crichton v. 


150. 

37. See supra § 229. 

38. Bennett v. Tucker, 32 Ga. A. 
288, 123 SE 165; Ely Walker Dry 
Goods Co. v. Karnes, (Mo. A.) 9 SW 
(2d) 245. 

[a] Rule applied.—In a suit 
against a surety on a note in which 
defendant counterclaimed for plain- 
tiff’s conversion of collateral claimed 
by defendant under a purchase from 
the pledgor’s trustee in bankrupt«y, 
defendant was entitled to recover the 
excess value of the collateral over 
the amount due on the principal note 
at the time of the conversion, but, 
in the absence of any excess, was 
liable for the balance due on the prin- 
cipal note, where there was no pray- 
er for an accounting or crediting of 
the converted collateral. Ely ‘Walk- 
er Dry Goods Co, v. Karnes, (Mo. A.) 
9 SW (2d) 245. 

{[b] In Maine the value of securi- . 
ties in pledge, tortiously dealt with 
by the pledgee, unless reduced to 
money or its equivalent, cannot be 
recovered by _ set-off. Fletcher v. 
Harmon, 78 Me. 465, 7 A 271. 

.39. Bennett v. Tucker, 32 Ga. A. 
288, 123 SE 165. 

40. Hulsey v. Forrester, 36.Ga. A. 
729, 137 SEH 904; Bennett v. Tucker, 
32 Ga. A. 288, 123 SE 165. 

41. Hulsey v. Forrester, 36 Ga. A. 
729, 137 SE 904; Southern Exch. 
Bank v. Langston, 33 Ga. A. 477, 127 
SE 230;: Stearns v. Marsh, 4 Den. 
(N. Y.) 227, 47 AmD 248. 

42. Enforcement or surrender of 
security as condition precedent to ac- 
tion by pledgee see supra § 227. 

43. Rush vy. Kansas City First 
Nat. Bank, 71 Fed. 102, 17 CCA 627; 
Waring v. Gaskill, 95 Ga. 731,°22 SE 
659; Leonard v. Sehman, 206 Iowa 
277, 220 NW. 77. 

44. Fort Dodge First Nat. Bank v. 
O’Connell, 84 Iowa 877, 51 NW 162, 
35 AmSR 313. 

45. Liverpool Royal 
Grand Junction R., ete., 
Mass. 444, 97 AmD 115. 

46. In action: 

On chose in action pledged see infra. 

§§ 3138, 314. 

To foreclose see infra § 280. 

47. See' Parties 47 C.J. p 1. 

48. See cases infra notes 49, 50. 

49. Forstall v. Farmers’ Union 
Commercial Assoc., 47 La. Ann. 105, 
16 S 651. 

50. Styers v. Alspaugh, 118 N. C. 
631, 24 SH 422. 


Bank Vv. 
Co.,. e106 


992 [49 C.J.] 


[§ 234] 6. Pleading.®1 


Misfeasance by pledgee. 


must be averred.°® 


[§ 235] 7. Issues, Proof, and Variance. 
eral rules®® also apply as to issues, proof and vari- 
The pledgor will usually be allowed to prove 
a conversion of the collateral by the pledgee, or his 
negligence in realizing on it and applying the pro- 
ceeds to the payment of the debt, under a plea of non — 
But the defense of 
damages from the loss of collateral security is the 


ance.>7 


assumpsit,’*® or of payment.°® 


51. In action: 

3 chose in action pledged see infra 
To foreclose see infra §§ 281, 282. 

52. See cases infra this note; and 
generally Pleading §§ 132-196. 

[a] Petition held sufficient.—In 
an action to recover moneys advanced 
under the provisions of an assign- 
ment of an interest in a life insur- 
ance policy, a petition setting out the 
instrument, and alleging its execu- 
tion and that its purpose was to se- 
cure the repayment of sums ad- 
vanced, and alleging the __ total 
amount of indebtedness, is sufficient. 
Hicks v. Emerson-Brantingham Impl. 
€o., (ex, Civ. A.) 229,SW. 348. 

53. See cases infra this note; 
generally Pleading §§ 197-379. 

[a] Plea held sufficient as to con- 
version of collateral. Turner’ v. 
Commercial Sav. Bank, 17 Ga. A. 631, 
87 SE 918. 

{b] Affidavit of defense held suf- 
ficient as to: (1) Conversion of col- 
lateral. Consolidated Nat. Bank v. 
Beetem, 16 Pa. Dist. 947. (2) Fraud- 
ulent sale of pledge. Beardsley v. 
Fulton, 22’ Pa. Dist: 921. 

{c] .Affidavit of defense held in- 
sufficient as to refusal and neglect 
of pledgee to sell collateral on re- 
quest of pledgor. McManus v. Jo- 
‘hann, 23 Pa. Dist. 322. 

54. Edenfield v. Smith, 36 Ga. A. 
682, 137 SE 841; Grant v. Hewitt, 63 
Mont. 422, 208 P 887. See generally 
Pleading § 1099. 

[a] TIllustrations.—(1) An answer 
to a suit on a note, alleging conver- 
sion of collateral securing the note, 
but not claiming damage, is fatally 
defective, and a directed verdict for 
plaintiff is not erroneous. WHdenfield 
v. Smith, 36 Ga. A. 682, 137 SE 841. 
(2) In an action on a note against 
the maker, an answer alleging that 
plaintiff had knowledge that the col- 
lateral security was ample for the 
payment of the note, but that he 
failed to: sell it when he might have 
done so for a sufficient price to dis- 
charge the note, and that since that 
time the collateral had become 
worthless, does not ‘state any de- 
fense, so that judgment for plaintiff 

may properly be rendered on_ the 
pleadings. Grant v. Hewitt, 63 Mont. 
422, 208 P 887. ‘ 

55. Anderson vy. 18 
Wash. 520, 52 P 229. 

56. See Pleading §§ 1144-1211. 

57. Walkerov. Dixon; 119%Cals a5 Ax 
368, 126 P 171; Pocatello First Nat. 
Bank v. Poling, 42 Ida. 636, 
19; Weston v. Turver, 1 NYS 
Slaughter v. Texas L. Ins. Co., (Tex. 
‘Civ. A.) 218 SW 1109. And see cases 
infra notes 58-64. 

{a] Defense of laches in the col- 
lection of pledged notes, relied on to 
discharge the pledgor’s debt to the 
pledgee, must fail where the date of 


and 


Carothers, 


The general rules apply in 
an action by the pledgee upon the principal debt or 
obligation, as to the declaration or petition,®* or an- 
swer or plea,°? such as the rule that, where the an- 
swer fails to set up a defense, a verdict or judgment 
for plaintiff may be rendered on the pleadings.°* 

A general allegation that 
the pledgee has failed properly to keep or enforce 
the pledge is insufficient; specific acts of misfeasance 
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[§§ 234-236 


set-off of one cause of action against another, and 
must be specially pleaded ;°*° and the pledgee will not 
be obliged to account for nonnegotiable securities 
held in pledge unless the answer of defendant alleges 
that they have been lost or converted.®? 
fense that the debt is not yet due must be directly 
alleged,®? as must also the defense of payment of the 
debt out of the proceeds of property pledged,*®* or of 
an agreement whereby the pledgee has waived his 


The de- 


right to sell the pledge upon default.°* 


The gen- 


the notes is not disclosed, nor the 
time when suit was brought thereon. 
we v. Dixon, 19 Cal. A. 368, 126 
i eiby(alh 

[b] Under reply to counterclaim. 
—Where, in an action on a note se- 
cured by a pledge, defendant set up 
as a counterclaim the unlawful sale 
of such collateral by the pledgee, and 
plaintiff replied that the pledge was 
given to secure another indebtedness 
in addition to that evidenced by the 
note on which the action was brought, 
plaintiff could not prove such addi- 
tional indebtedness under this re- 
ply; he should also ‘have alleged that 
such indebtedness existed at the 
time of the sale of the pledge. Wes- 
ton v. Turver, 1 NYS 807. 

[ec] Immaterial matter.—W here 
the proceeds of a note are properly 
applied on the principal obligation, 
and no fraud is shown, it is immate- 
rial in a suit on such obligation 
whether the note was delivered as 
collateral or for collection. Poca- 
tello First Nat. Bank v. Poling, 42 
Ida. 636, 248 P 19. 

{[d] Evidence as to matters not in 
issue.—Where defendant does plead 
any agreement between him and 
plaintiff that the amount collected 
on the collateral should be applied 
first to a particular debt, defendant’s 
oral testimony to such effect is not 


admissible. Slaughter v. Texas L. 
InsiCo., (Dex, Civ. A.)o218- Sw E109. 
58. Carterville First Nat, Bank v. 
Hahn, 197 Mo. A. 593, 594, 198 SW 
489 [quot Cyc]; Stearnes v. Marsh, 
4 Den. (N. Y.) 227, 47 AmD 248. 
[a] Thus, where the value of the 


converted collateral is equal to the 
amount of the original debt, defend- 
ant in an action of assumpsit may 
avail himself of the conversion of the 
pledge under the_ general _ issue. 
Stearns v. Marsh, 4 Den. (N, Y.) 227, 
47 AmD 248. 

59. Carterville First Nat. Bank v. 
Hahn, 197 Mo. A. 5938, 594, 198 SW 
489 [quot Cyc]; Simes v. Zane, 1 
Phila. (Pa.) 501; Montague v. Stelts, 
37S. C. 200, 15 SE 968, 34 AmSR 736. 

[a] Tllustrations.—(1) The want 
of diligence of plaintiff in collecting 
accounts given as collateral security 
may be shown in defense of an ac- 
tion on the principal debt, under a 
plea of payment, without pleading the 
same aS a separate defense or by 
way of counterclaim. Montague v. 
Stelts, 37 S. C. 200, 15 SE 968, 34 
AmSR 736. (2) The defense that the 
pledgee has sold the property and 
refused or neglected to account for 
the same may be given in evidence 


under a common-law plea of pay- 
ment. Simes v. Zane, 1 Phila. (Pa.) 
501. 

60. Carver v. Merrett, (Tex. Civ. 
A.) 155 SW 633. 

61. Marberry v. Farmers, etc., 


Nat. Bank, 6 Tex. Civ. A. 607, 26 SW 


[§ 236] 8. Evidence®*—a, Presumptions and Bur- 
den of Proof. The general rules apply in an action 
by a pledgee on the principal debt or obligation, in 
respect of the burden of proof®® and presumptions.®* 
Upon an issue raised by defendant as to the conver- 
sion or loss of collaterals by the pledgee, the burden 
of proof is on the pledgee to account for them;** but 
having done so, the burden is on defendant to prove a 


215: 

[a] Conversion insufficiently al- 
leged.—Allegations in the answer 
that plaintiffs ‘have converted to their 
own use certain county warrants to 
the amount and value of one thou- 
sand dollars, deposited with plaintiffs 
as collateral security for the note 
sued upon, are not sufficient to com- 
pel plaintiffs to account for the se- 
curities. Marberry v. Farmers, etc., 
Nae Bank, 6 Tex. Civ. A. 607, 26 SW 


62. King v. Texas Banking, 
Co.,. 58 Tex: 669. 

[a] Pleading held insufficient.— 
Where; in an action on a note se- 
cured by a pledge, the defense is 
that the debt is not yet due, and the 
answer alleges that defendant was to 
pay six per cent interest per annum 
on the money, until a certain date, 
and after that he was to pay eight 
per cent, and that there was no time 
fixed for the payment of the debt, 
these allegations are insufficient to 
show that the debt is not yet due. 
King v. Texas Banking, etc., Co., 58 
Tex. 669. 

63. Barnes v. Bradley, 56 Ark. 105, 
19 SW 319. 

64. King v. Texas Banking, 
Cor, OS SLE. OOor 

65. In action: 

On chose in action pledged see infra 

§§ 316-318. 

To foreclose see infra § 2838. 

66. See cases infra notes 68-75. 

Burden of proof generally see Evi- 
dence §$§ 13-24. 

67. Farm Inv. Co. v. Wyoming 
College, etc., 10 Wyo. 240, 68 P 561. 

[a] Continuance of value.—Where 
laches in collecting collateral is set 
up as a defense in a proceeding by a 
pledgee to collect a secured debt, and 
it is admitted in the pleadings that 
the pledged notes were worth their 
face value at the time when they 
were delivered to the pledgee, the 
continuance of the value admitted is 
presumed in the absence of a show- 
ing to the contrary, and a finding 
based on the pleadings that the notes 
were worth their face value is jus- 
tified. Farm Inv. Co. v. Wyoming 
College, etc., 10 Wyo. 240, 68 P 561. 

Presumptions generally see Evi- 
dence’ §§ 25-28. 

68. Upton v. Paxton, (Iowa) 29 
NW 809; Carterville First Nat. Bank 
Vv... Hatin; “197 Mo. tA.” 598) 594 etos 
SW 489 [quot Cyc]. : 

[a] Thus, where plaintiff has re- 
ceived notes as collateral for the 
payment of a debt, the burden of 
proof is on him to account for them 
by giving the proper credit, or by 
showing that they were not collected 
at maturity, or when they were col- 
lected, or that they are not collect- 
ed at the time of bringing the action 
on the debt. Upton v. Paxton, (lowa) 
29 NW 809. 


ete, 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 236-240] 


conversion.®® The burden is on the pledgor to show 
absence of good faith on the part of the pledgee in 
making a sale of the pledge,’° or to establish his con- 
tention that the pledge was worth more than it sold 
for.‘t Where the pledgee has failed to restore the 
pledge,’” the burden is on him to show that it is 
lost or destroyed’? and that he unsuccessfully used 
all necessary eare and diligence to preserve it.‘+ 
Upon the issue of the loss of the pledged property by 
theft the burden is on the pledgee to show that the 
loss occurred without fault on his part. 

[§ 237] b. Admissibility. The general rules which 
govern the competency, relevancy, and materiality of 
the evidence in civil actions’® are applicable in an 
action by a pledgee on the principal debt or obliga- 
tion.*7 Evidence of the willingness of the maker to 
secure a note pledged as collateral is not admissible 
in the absence of a showing of negligence or wrong- 
ful conduct on the part of the pledgee.** Any evi- 
dence of a settlement or other conduct of defendant 
inconsistent with his assertion of a set-off or counter- 
claim is admissible.7®° On an issue of payment of the 
principal debt by the sale of collateral, parol evi- 
dence is admissible to show that the collateral was 
also held as security for another debt,°° but parol 
evidence is not admissible as to debts due plaintiff 
for which the collateral was not held as security.*+ 

[§ 238] ce. Weight and Sufficiency. General rules 
governing the weight and sufficiency of the evidence®? 
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are applicable in an action by a pledgee on the prin- 
cipal debt or obligation.*® Testimony that plaintiff 
said he did not have the collateral when defendant of- 
fered to pay the debt authorizes an inference of con- 
version,®’* and such inference is not conclusively re- 
butted by testimony of plaintiff’s agent, that if plain- 
tiff ever received the collateral, it had been lost or 
misplaced and had never been sold.** 

[§ 239] 9. Trial. General rules also apply in re- 
spect of questions of law and fact,*® and instructions 
to the jury.*7 Thus, where the evidence is conflict- 
ing or of a doubtful nature, it is generally a question 
for the jury as to whether certain property is held 
by the pledgee as collateral security,*®* or as to wheth- 
er the pledgee has committed a specific wrongful act 
in regard to the property.8® Where, in a suit against 
the pledgee for a balance due after the sale of the 
pledged property by him, competent evidence does 


not sustain a charge of the pledgee’s fraud and neg- 


ligence in such sale, a motion for a verdict for plain- 
tiff should be granted.°° 

[§ 240] 10. Relief against Judgment.°1 The 
pledgor, upon paying the amount of a judgment on 
the principal debt into court, will be entitled to an 
order that no execution issue until the return of the 
collateral,®? or that his collateral be returned to 
him.®? But he will not be entitled to enjoin execution 
on the judgment upon the mere allegation of ir- 
regularities in the enforcement of the collateral.%4 


Necessity for accounting see supra 
228. . 


69. Carterville First Nat. Bank v. 
Hahn, 197 Mo. A. 5938, 594, 198 SW 
489 [quot Cyc]. 

70. Atlantic Nat. Bank v. Korrick, 
j 468, 242 P 1009, 43 ALR 


71. Atlantic Nat. Bank. v. Kor- 
rick, supra. 
: 72. Duty to restore see supra § 
81 


73. Crocker v. 18 La. 
553, 36 AmD 660. 

74. Crocker v. Monrose, supra. 

75. Fay Fruit Co. v. Ryan, 68:Cal. 
A. 304, 229 P 62; Butler v. Savin, 24 
OhNPNS 443. 

{a] Thus, where the pledgee of an 
orange crop was authorized to mar- 
ket it and apply the proceeds to the 
debt, and a portion of the crop was 
stolen or taken while under its con- 
trol, in an action by the pledgee to 
recover a deficiency of the proceeds 
to pay the debt, where the pledgor 
demanded judgment for the portion 
of crop stolen or taken, the burden 
is on the pledgee to establish its 
lack. of negligence. Fay Fruit Co. 
Veubyans 68 Call) All30442294P" 62: 

76. See Evidence §§ 89-1379. 

77. See cases infra this note; 
notes 78-81. 

[a] Value of collateral as imma- 
terial.—In an action on a note given 
by defendant to a bank and assigned 
to plaintiff, the note being secured 
by bonds as collateral, which were 
sold by the assignee and the pro- 
ceeds credited on the note, the sale 
having been regular, evidence of the 
value of the bonds was immaterial. 
Cone v. Carlton, 64 Colo. 1, 169 P 281. 

78. Silvey v. Axley, 118 N. C. 959, 
23 SE 933. 

79. Merriam v. Childs, 93 Mo. 131, 
5 SW 615. 

80. Globe Nat. 
126 Mass. 209. 

81. Weston v. Turver, 1 NYS 807. 

82. See Evidence §§ 1730-1806. 

83. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To warrant a finding that the col- 
lateral was given to secure the en- 
tire indebtedness, and_not a single 
note. American Sav. Bank, etc., Co. 


[49 Cc. J—63] 


Monrose, 


and 


Bank v. Ingalls, 


v. Munson, 93 Wash. 78, 159 P 1195. 
(2) To establish the pledgee’s liabil- 
ity for the value of the pledged prop- 
erty taken or stolen, while under his 
control, with authority to sell it and 
apply the proceeds to the debt. 
Fruit Co. v. Ryan, 68 Cal. A. 304, 229 
P 62. (3).To show that a bank: to 
which interest in a mortgage was as- 
signed as collateral purchased the 
land upon the foreclosure of a prior 
mortgage, and sold it to a third party 
for its own benefit. Haines v. 
Twelfth Ward Bank, 162 App. Div. 
164, 147- NYS -254 [aff 220 No Yo 751, 
116 NE 1049]. 

[b] Evidence held insufficient in 
an action by a pledgee of notes 
against the maker ‘to sustain a judg- 
ment against defendant for the pledg- 
or as intervener for failure of con- 
sideration and fraud as to the debt 
for which the notes were pledged. 
Illinois Title, ete., Co. v. McCoy, 86 
Kan. 588, 121 P 1090. 

8&4. Blackwell v. Dannenberg Co., 
32 Ga. A. 307, 123 SE 179. 

85. Blackwell v. Dannenberg Co., 
supra. 

86. See cases infra notes 88, 89. 

Question for jury generally see 
Trial [38 Cyc 1511 et seq]. 

[a] Issue of fraud at inception 
of pledged notes held properly with- 
drawn from jury, as not supported by 
the evidence. Atlantic Nat. Bank v. 
Korrick, 29 Ariz. 468, 242 P 1009, 438 
ALR 1184. 

87. See Trial [38 Cyc 1594 et seq]; 
and cases infra this note. 

[a] Instruction not warranted by 
pleadings.—Where, in an action on 
a debt, defendant alleges that prop- 
erty, including certain notes and ac- 
counts, was turned over to plaintiff, 
who was to pay thérewith certain 
debts of defendant and either return 
the residue or sell them for defend- 
ant’s benefit, and that plaintiff, after 
paying such debts, has a’ large sum 
of defendant’s money for which he 
refuses to account, an instruction 
that as to the notes and accounts 
plaintiff should account for the 
amount that should have been real- 
ized by due care and diligence in col- 
lecting them is wholly beyond the 
pleadings, as they contain no aver- 


Fay | 


ment concerning the obligation of 
plaintiff to collect the _ securities. 
Lindley v. Sullivan, 133 Ind. 588, 32 


NED 738, 33° NEL 361: 
88. Blackwell v. Dannenberg Co., 
3$2-Ga. “A. 307, 123, (SE 179s Staten 


Island Bank v. Silvie, 89 App. Div. 
465, 85 NYS 760. 

89. Cammann v. Huntington, 89 
App. Div. 99, 85 NYS 434. 

90. Atlantic Nat. Bank vy. Kor- 
he) 29 Ariz. 468, 242 P 1009, 48 ALR 

91. Generally see Judgments §§ 
680-793. 

92. Semple, etc., Mfg. Co. v. Det- 
wiler, 30 Kan. 386, 2 P 511. ‘ 

Payment or satisfaction of judg- 
ment as ground for equitable relief 
generally see Judgments § 706. 

Satisfaction of debt or tender of 
payment as ground for injunction 
against execution generally see Exe- 
eutions § 459. 

93. Rylee v. Statham Bank, 7 Ga. 
A. 489, 67 SE 383. 

[a] Thus, where defendant sets 
up in his answer that he has deposit- 
ed with plaintiff certain collateral to 
secure the payment of his indebted- 
ness, and that his indebtedness has 


been fully paid, and asks that plain-° 


tiff be required to return to him his 
collateral, and upon trial these state- 
ments are proved without contradic- 
tion, the judgment should be _ so 
framed as to require that defendant’s 
collateral be returned to him. Rylee 
v. Statham Bank, 7 Ga. A. 489, 67 
SE 383. 

94. Carpenter v. Sanborn, (Tex. 
Civ. A.) 25 SW 36. 

{a] Equity cannot enjoin execu- 
tion on a debt, nor vacate the sale, 
made at a creditor’s instance, on a 
deed of trust pledged to him by com- 
plainant for such debt, nor charge 
the creditor with the full value of 
the land sold, on mere allegations of 
irregularities in such sale, gross in- 
adequacy of the price realized, and 
a lack of diligence by the creditor 
to collect the notes secured, which 
fail to show injury to complain- 
ant, either by the insolvency of the 
maker of the notes, or other loss, or 
because they have become uncollect- 


able by the creditor’s lack of dili- 
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[§ 241] C. Sale of Pledged Property®°—1. Right 
The old rule required a ju- 
dicial decree to warrant a sale by the pledgee unless 
there was a special agreement to the contrary.®® But, 
except in some jurisdictions where the pledge consists 
of a chose in action,®” it has long been a well settled 
rule that, upon default by the pledgor in the perform- 
ance of the principal obligation®* and in the absence 
of a special agreement to the contrary, it becomes the 
right and the privilege of the pledgee, in order to 
satisfy the debt or obligation, to sell the pledged 
property®® at public auction,! without judicial proe- 
ess,” upon giving the pledgor reasonable notice of the 
time and place of sale,* unless the character of the 
property is such as to raise a presumption that the 
parties intended that it should be used in some other 


To Sell—a. In General. 


gence. Carpenter v. Sanborn, (Tex. 
Cive A.) 25) -SW 36. 
Injunction against execution gen- 
erally see Executions §§ 450-502. 
95. Cross references: 
Auction sale generally see Auctions 
and Auctioneers’ §§ 17-50. 
Judicial sale generally see Judicial 
SAeSe 3b Ch. Jie Did, 
Private sale generally see Sales [35 


ye é 
Sale of pledged stock see Corpora- 

tions §§ 1130-1137. 

96. Smith v. Shippers’ Oil Co., 120 
La. 640, 45 S 533; Stearns v. Marsh, 
4 Den. (N. Y.) 227, 47 AmD 248. 

Actions to foreclose generally see 
infra §§ 276-288. 

97. See infra § 243. 

98. What constitutes default see 
supra §§ 216-218. 

Right to sell before maturity of 
debt see supra § 98. 

99. U. S.—Hayward v. Eliot Nat. 
Bank, (96 40.4 Se 61124. Ta. sed 7855); 
Union Nat. Bank vy. People’s Sav., 
ete., Co., 28. F. (2d) 326; In re In- 
ternational Fuel, ete, Corp., 21 F. 
(2d) 598, 600 [cit Cyc]; Brown v. 
Tindel Morris Co., 271 Fed. 475; In 
re Peacock, 178 Fed. 851; State Nat. 
Bank v. Eureka Springs Syndicate 
Co., 178 Fed. 359. 

Ala.—Oden-Elliott Lumber Co. v. 
Butler County Bank, 213 Ala. 84, 104 
S 3; Persons v. Russell, 212 Ala. 506, 
103 S 543; Thomason v. Dill, 30 Ala. 
444; Travelers’ Ins. Co. v. Lazenby, 
1G Ada.) Al 549; (80S 255. Rolfe. v. 
Huntsville Lumber Co., 8 Ala. A. 487, 
62 A 537. 

Cal.—Williams v. Ashe, 111 Cal. 
180, 48 P 595; Wright v. Ross36 
Cal. 414; Wilson v. Brannan, 27 Cal. 
258; Mauge v. Heringhi, 26 Cal. 577. 

Colo.—Wilcox vy. Jackson, 7 Colo. 
521, 4 P 966. 

Conn.—Stevens v. Hurlbut Bank, 
31 Conn. 146. 

D. C.—U. S. Trust Co. v. Blundon, 
42 App. 500. 

Ga.—Hall v. Page, 4, Ga. 428, 48 

Chicago Steel 


AmD 235. 

Ill—McDowell v. 

Works, 124 Ill. 491, 16 NE 854, 7 
AmSR 381; Union Trust Co. v. Rig- 
don, 93 Ill. 458; Corbett v. Under- 
wood, 83 Ill. 324, 25 AmR 392. 

Ind.—Indiana, ete., R. Co. v. Mc- 
Kernan, 24 Ind. 62. 

Iowa.—Robinson y. Hurley, 11 
Iowa 410, 79 AmD 497; Old Domin- 
ion Bank v. Dubuque, etc., R. Co., 8 
Iowa 277, 74 AmD 3802. 

Kan.—Hunter v. Hamilton, 52 Kan. 
195, 34 P 782. 

La.—Smith v. Shippers’ Oil Co., 
120 La. 640, 45 S 533. 

Md.—Bryson vy. Rayner, 25 Md. 
424, 90 AmD 69. 

Mass.—Radigan yv. Johnson, 174 
Mass. 68, 54 NE 358; Guinzburg v. 
H. W. Downs Co., 165 Mass. 467, 43 
NE 195, 52 AmSR 525; Merchants’ 
Nat. Bank v. Thompson, 133 Mass. 
482; Reed v. Stoddard, 100 Mass. 425; 
Parker v. Brancker, 22 Pick. 40; Up- 
ham vy. Smith, 7 Mass. 265. 


PLEDGES 


pledgor.® 


eral. 


Mich.—Petty v. Bay City Bank, 243 
Mich. 362, 220 NW 704. 

Minn.—Norton v. Baxter, 41 Minn. 
ae 42 NW 865, 16 AmSR 679, 4 LRA 

05. 

Mo.—McClintock vy. Kansas Cent. 
Bank, 120° Mo. ° 127; (24'"Sw' 1052; 
Chouteau v. Allen, 70 Mo. 290; Perry 
v. Craig, 3 Mo. 516; Tennent v. Union 
Cent. L. Ins. Co., 133 Mo. A. 345, 112 
SW 754. 

Nebr.—Brown v. Omaha Hotel As- 
soc., 63 Nebr. 181, 88 NW 175. 

N. J.—National Surety Co. v. Mul- 
ligan, 146 A 3872. 

. Y.—Smith y. Craig, 211 N. Y. 
456, 105 NE 798, AnnCas1915B 937; 
Porter v. Parks, 49 N. Y. 564; Mark- 
ham v. Jaudon, 41 N. Y. 235; Wil- 
son v. Little, 2-N. Y. 448, 51 AmD 
307; Sanitary Carpet Cleaner v. Reed 
Mfg. Co., 159 App. Div. 587, 145 NYS 
218, 162 App. Div. 924 mem, 146 NYS 
1111 mem; Estes v. Perkins, 137 App. 
Diva eG Lol NY Satie Osdens iv. 
Lathrop, 31 N. Y. Super. 643; Porter 
Ve razer,- 6Mise: 553,020 N Ys oid, 
Stearns v. Marsh, 4 Den. 227, 47 AmD 
248; Cortelyou v. Lansing, 2 Cai. Cas. 
aye Hart v. Ten Eyck, 2 Johns. Ch. 


Oh.—Glidden v. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42 NE 995, 43 
LRA 737; Harrison v. Friend, 1 
OhS&CP 200, 1 OhNP 39. 

Or.—Proebstel vy. Trout, 60 Or. 145, 
PSP bole 

Pa.—Jeanes’ App., 116 Pa. 573, 11 
A 862, 2 AmSR 624; Diller v. Bru- 
baker, 52 Pa. 498, 91 AmD 177; Sit- 
greaves v. Farmers’, etc., Bank, 49 
en 359; Smith v. Coale, 12 Phila. 
a eS I.—Potter vy. Thompson, 10 R. 

S. C.—Hand v. Savannah, etc., R. 
COM Zi ShCed lO 

Tenn.—Johnson Vv. Smith, 11 
Humphr. 396. 

Tex.—Luckett v. Townsend, 3 Tex. 
119, 49 AmD 723; Haynes v. Western 
Union Tel. Co., (Commn. A.) 231 SW 
361 [rev (Civ. A.) 212 SW 260]; 
ret hc v. Mathias, (Civ. A.) 269 SW 
Ooe 

10 


Utah.—Hyams vy. 
Utah 8, 36 P 202. 

Vt.— White River Sav. Bank v. Cap- 
ital Sav... Bank, ete., |\Co. 0% Vt. 128, 
59 A 197, 107 AmSR, 754. 

Va.—Richardson y. Virginia Val- 
ley Ins..Co., 27 Gratt. (68 .Va.) 749; 
Alexandria, ete., R. Co. v. Burke, 22 
Gratt. (63 Va.) 254. 

Wash.—Nagel v. Ham, 88 Wash. 
99,152 P 520: 

Eng.—Pigot v. Cubley, 15 C. B. N. 
S. 701, 109 ECL 701, 143 Reprint 960; 
Anonymous,. 3 Salk. 267, 91 Reprint 
817; Kemp v. Westbrook, 1 Ves. 278, 
27 Reprint 1030. d 

Ont.—Young v. Croteau, 58 Ont. L. 
308, [1926] 1 DomLR 829 [dism app 
58 Ont. L. 76, 29 OntWN 172, [1926] 
1 DomLR 62]. 

“Tt is undoubtedly the rule that the 
pledgee of personal property in the 
shape of goods and merchandise or 


Bamberger, 


[§§ 241-242 


way to raise money, if necessary,* or other matter 
renders it inequitable to make a sale.® 
risdictions this right of sale is expressly given and 
regulated by statute.® 
pledgee cannot sell the property in the absence of a 
special power of sale.* 
the pledgor consents to the sale, the pledgee cannot 
sell the pledged property except by judicial process 
after he has obtained a judgment against the 


In some ju- 
Under some statutes the 


Under other statutes, unless 


[§ 242] b. Nature and Extent of Right in Gen- 
The right to sell the property, upon default, is 
sometimes expressly conferred by the contract of 
pledge,® in which case the terms of the contract as 
to the time and manner of sale are binding on the 
parties and must be strictly pursued ;+° but an agree- 


tangible chattels of any kind may sell 
the same, after default, upon proper 
notice to the pledgor.’”’ Jenckes v. 
Rice, 119 Iowa 451, 455, 93 NW 384. 

[a] Nonperformance of agree- 
ment.—Collateral pledged to secure 
performance of a stockholders’ guar- 
anty agreement of assessment may 
be sold where the agreement has not 
been performed. Petty v. Bay City 
Bank, 243 Mich. 362, 220 NW 704. 

[b] Mere bailee of his debtor’s 
property, in the absence of a con- 
tract of pledge, is not entitled to 
sell such property for his debt, ex- 
cept by judicial sale under judgment 
and execution on his debt. Xenia 
First Nat. Bank v. Stewart, 114 U. 
S. 224, 5 SCt 845, 29 L. ed. 101. See 
generally Bailments § 67. 

[c] Motive of pledgee in making 
the sale is immaterial. Pritchard v. 
Security Trust Co., 190 NYS 387. 

{d] Exceptions to rule.—The rule 
that the pledgee may sell personal 
property upon default should have 
no exceptions which are not based 
on good reasons. Potter v. Thomp- 
Som, LO Roel we 

1. See infra § 260. 

2. Celada v. Mathias, 
A.) 269 SW 459. 
note 99. 

8. See infra § 250. 

4 King v. Texas Banking, 
Co., 58 Tex. 669. 

As to choses in action pledged see 
infra. § 243. 

5. Persons wv. ,Russell e212) 9 Auda 
506, 108-S 543. 

Restraining sale see infra § 278. 

6 See statutory provisions. 

7. Babbitt Bros. Trading Co. v. 
Flagstaff First Nat. Bank, (Ariz.) 
261 (45. 

8. See cases infra this note. ° 

[a] In Louisiana (1) under Act 
(1872) No. 9, amending and reénact- 
ing Civ. Code art 3165, a pledgee, in 
order to sell the property legally to 
satisfy the secured debt, must do so 
by means of legal process, after 
judgment obtained, unless the pledg- 
or authorizes its sale otherwise. 
Smith v. Macon Ridge Nat. Bank, 151 
La. 559, 92 S 57; Douglas v. Mc- 
Chesney, 6 La. A. (Orleans) 260. (2) 
Where a pledge was made prior to 
this amendment, a renewal of the 
pledge subsequent to such amend- 
ment validated an agreement permit- 
ting a sale, although it may have been 
invalid in the original agreement. 
Carr v. Louisiana Nat. Bank, 29 La. 
Ann. 258. (3) Prior to this statute 
the pledgee could sell whether the 
property belonged to the debtor or to 
a third person who pledged it as se- 
curity for the debtor. James v. Pike, 
23 La. Ann. 477. 

9. Palmer v. New York Mut. L. 


(Tex. Civ. 
And see cases supra 


CEC. 


Ins. Co., 114 Minn. 1, 130 NW _ 250, 
AnnCas1912B 957; Brownell v. Haw- 
kins, 4 Barb. (N. Y.) 491; National 


Bank of Commerce v. 
Wash. 607, 217 P 505. 
Supra note 99. 

10. Time of sale generally sce in- 


Pettibone, 125 
And see cases 


RSI SSR ar apie Geils ae RA ay Ben eee ee LL Sr 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 242-243] 


ment by which the pledgee binds himself not to dis- 
pose of the collateral will usually be construed so as 
not to deprive him of the right to sell after default. 
Even in the absence of a provision for sale, in the 
contract, the right of the pledgee to sell exists as an 
incident to, or as implied from, the contract of pledge 
and as a part of the security,!* unless an express 
agreement to the contrary is affirmatively shown.!% 
The pledgee may sell the property as his own,!* or 
have another dispose of it for his benefit;?® and the 
property may be sold whether it belongs to the 
pledgor or to another who pledged it for his secu- 
But the pledged property can be sold only 
in satisfaction of a debt in default, which it 
was pledged to secure;1* and where the property 
is of a divisible nature, only so much thereof can 
be sold as is necessary to satisfy the debt,1® un- 
less the contract expressly authorizes a sale of all, 


rity.1° 


fra: 8.257. 

Manner of sale generally see infra 
§§ 259-268. 

11. Kelley v. Root, 74 App. Div. 


499, 77 NYS. 431 [aff 37 Misc. 207, 75 
NYS 163]. 
12. U. S.—In re Peacock, 178 Fed. 


Ala.—Warrior Coal, ete., Co. v. Au- 
gusta Nat. Bank, 53 ’g 997. 

La.—Smith v. Shippers’ Oil Co., 120 
La. 640, 45 S 53 

eh ase potas v. Miles, 102 
ag 835, 59 S 930, AnnCas1915A 

N. Y.—Wheeler v. Newbould, 16 N. 
MWess92) fai" N. cy, Sea 29]. 

Va.—Alexandria, etc., CoN: 
Burke, 22 Gratt. (63 ay 254, 

Eng.—Pothonier v. Dawson, Holt 
Ni Es cosas bo Cl S154, 1.7L Reprint 


King v. 


Texas Banking, 
Co., 58 Tex. 669.° 


ete, 


14. epopeste v. Trout, 60 Or. 145, 
148 P55 
15. SS oabatel v. Trout, supra. 


16. Greene v. Faber, 158 App. Div. 
749, 143 NYS 27. 

17. Smith vy. Shippers’ Oil Co., 120 
La. 640, 45 S 533;° Radigan v. John- 
son, 174 Mass. 68, 54 NE 358; Vander 
Stucken v. Willoughby, (Tex. Civ. 
A.) 242 SW 478. 

[a] MIllustration.—A bank having 
possession of a note to secure pay- 
ment of the payee’s note to the bank, 
authorizing. the bank to sell the 
pledged note on the payee’s default 
in payment of the secured note, can- 
not legally sell both notes on the 
payee’s default in payment of the se- 
cured note. Vander Stucken v. Wil- 
loughby, (Tex. Civ. A.) 242 SW 478. 

{[b] Debt payable in installments. 
—wWhere property is delivered as se- 
curity for a debt payable in install- 
ments, with a provision that, on fail- 
ure to pay any installments as agreed, 
the whole debt shall become due, the 
pledgee, on default in the payment 
of an installment, may sell the prop- 
erty for the entire debt. Radigan v. 
Johnson, 174 Mass. 68, 54 NE 358. 

Debts and liabilities secured gen- 
erally see supra §§ 76-83. 

18. Whitlock v. Heard, 13 ‘Ala. 
776, 48 AmD 73; Fitzgerald v. Bloch- 
er, 32 Ark. 742, 29 AmR 3. 

19. Fisher v. Long Beach Exch. 
Nat. Bank, 46 Cal. A. 191, 188 P 1033. 

[a] MTilustration.—Under a statute 
authorizing the waiver of statutory 
benefits if not against public policy, 
parties to a pledge may waive the 
provision of a statute authorizing a 
sale of part of the pledged property 
to pay part of the debt then due, and 
where the pledged agreement express- 
ly authorizes a sale of all if any lia- 
bility is unpaid, such sale is not a 
conversion, although the greater part 
of the debt secured by the pledge has 
not become due. Fisher v. Long 
Beach Exch. Nat. Bank, 46 Cal. A. 
191, 188 P 1033. 


PLEDGES 


property.?° 


20. Jeanes’. App., 116 Pa. 573, 11 
A 862, 2 AmSR 624. 

21. Union Nat. Bank v. Forsyth, 
}0eba.-Ann. 770223 S917 Rasch wv: 
His Creditors, 1 La. Ann. 31; King 
Meaeeti ue Banking, éte:'Co!, 58" Tex 
- Redemption generally see supra §§ 
190-206. 

22. Potter v. Thompson, 10 R. I. 1. 

23. Duty of pledgee to enforce 
chose in action pledged see infra §§ 
296-306. 

24. Richards v. Davis, 5 aa 471; 
Potter v. Thompson, 10 R. I. 1. 

{a] Thus, where commercial pa- 
per is pledged as_ security, the 
pledgee, on default made on the prin- 
cipal obligation and after the ma- 
turity of the paper, may sell such 
paper at public auction. Potter v. 
Thompson, 10 R. I. 1. 

[b] Promissory note of third per- 
son, which has been pledged, and 
which will not mature until long 
after the time fixed for repayment 
of the loan, may be sold after the 
time for redemption has expired and 
a demand for repayment duly made, 
and reasonable notice of the time and 
place of sale has been given. 
ards v. Davis, 5 PaLJ 471. 

{c] In Louisiana it has been held 
that a judgment creditor may seize 
and sell notes, which he holds in 
pledge, to satisfy his judgment. 
Zibilich v. Rouseo, 157 La. 936, 946, 
103 S 269 (where the court said: 
“While it is true that a judgment 
ereditor or his transferee may sue 
upon notes which he holds in pledge 
and may apply the amount collected 
to the payment of the judgment for 
which the notes stand pledged, still 
he also may seize and sell the notes 
to satisfy his judgment. This is so, 
because all of a debtor’s property may 
be seized and sold to satisfy a judg- 
ment against’ him, save that which 
is made exempt from seizure and 
sale by law, and promissory notes, 
even in the hands of the pledgee are 
not exempt, and, moreover, because 
the mere fact that the notes are held 
in pledge, does not of itself, in the 
absence of any stipulation in the 
pledge to that effect, limit the pledgee 
to the sole remedy of a suit on the 
notes’). 

25. See supra § 241. 

26. U. S.—lLyon v. Bleeg, 240 Fed. 
405, 1538 CCA 331. 

Cal.—McArthur v. Magee, 114 Cal. 
126, 45 P 1068; Donohoe v. Gamble, 
38 Cal. 340, 99 AmD 399; Traders 
Bank vy. Wilcox, 42 Cal. A. 24, 183 P 
256. 

Colo.—Hallack Lumber, etc., Co. v. 
Gray, 19 Colo. 149, 34 P 1000; Moffat 
v. Williams, 5 Colo. A. 184, 36 P 914. 

Ga.-Harrell v. Citizens’ Banking 
Co., 111 Ga. 846, 36 SE 460. 

Tll.—Hinkle v. Sallee, 335 Ill. 468, 
167 NE 46; Levy v. Chicago Nat. 
Bank, 158 Ill. 88, to NE 129, 30 LRA 
380; Zimpleman v. Veeder, 98 Ill. 


if any part of the liability is unpaid.?® 
other property 
pledge, the right to sell attaches to the substituted 


Remedy against right. 
such a sale is to redeem the pledge.? But an offer to 
redeem does not affect the right to sell where such 
offer is not accompanied by an appropriate tender.?? 

[§ 243] c. As to Choses in Action Pledged.* 
a few jurisdictions the doctrine prevails that a 
pledgee, upon default of the pledgor, may sell com- 
mercial paper which he holds in pledge.?* 
most jurisdictions, as an exception to his right to sell 
on default,?° a pledgee who holds commercial paper 
or other choses in action other than stocks and bonds 
of a corporation and the like cannot, upon the 
pledgor’s default, sell them for the purpose of satis- 
fying his debt or obligation,?® unless he is expressly 


Rich-. 


[49 C.J.] 995 


Where 
is substituted for the original 


The only remedy against 


In 


But, in 


613; Union Trust Co. v. Rigdon, e 
Ill. 458; Joliet Iron, etc., Co. 
Scioto Fire Brick Co., 82 Ill. 548, 25 
a 341; Powell v. Ong; 92 Ill. A. 
Iowa.—Jenckes v. Rice, 119 Iowa 
451, 93 NW 384. 
to Bases Vv. 8 KyL 
Mass.— Stevens v. Wiley, 165 Mass. 
402, 43 NE 177; Fletcher v. Dickin- 
son, 7 Allen 23. 
Minn.—White v. Phelps, 14 Minn. 
27, 100 AmD 190. 
Mo.—State v. Castleton, 255 Mo. 
201, 164 SW 49; Milliken-Helm 
Commn. Co. v. C. H. Albers Commn. 
Co., 244 Mo. 38, 147 SW 1065; Rich- 
Lae pa v. Ashby, 132 Mo. 238, 33 SW 


Hayden, 


Mont.—Springhorn v. Roberts, 77 
Mont. 395, 250 P1112; State v. Amer- 
ican Bank, ete., Co., 76 Mont. 445, 247 
Banscoe 

Nebr.—Linn v. Dodge County Bank, 
113 Nebr. 446, 203 NW 546. 

N. J.—Morris Canal, etc., 
Revie L2 AN Sages 823: 

N. Y.—Gillet v. Bank of America, 
160.N. Y. 549, 55 NE 292; Wheeler 
v. Newbould, ig N. Y. 392 [aff 12 N. 
Ye Supers 297; Haskins v. Kelly, 24 
N. Y. Super. 160,.1 AbbPrNS 63; 
Brookman v. Metcalf, 18 N. Y. Super. 
429 [aff 32 N. Y¥. 591]; Nelson v. 
Wellington, 18 N. Y. Super. 178; At- 
lantic F. & M. Ins. Co. v. Boies, 13 
N. Y. Super. 583; Brown v. Ward, 10 
N. Y. Super. 660, 9 HowPr 497; Mil- 
ler v. Magee, 2 NYS 156. 

Oh.—Handy v. Sibley, 46 Oh. St. 9, 
17 NE 329; Roberts v. Thompson, 14 
Oh. St. 1, 82 AmD 465. ; 

Okl.—Miller v. Horton, 69 Okl. 147, 
170 P 509, LRAI1918C 625. 

Tenn.—Moses  v. Grainger, 10¢ 
Tenn. 7, 58 SW 1067, 53 LRA 857. 

Tex. — King Vv. Texas Banking, etc., 
Co., 58 Tex. 669. Contra Brightman 
v. Reeves, 21 Tex. 70 (pledgee has 
right to sell commercial paper helé 
as security even before its maturity). 

Wash.—Washington Nat. Bldg., 
etc., Assoc. v. Saunders, 24 Wash. 321, 
64 P 546. 

W. Va.—Whitteker aN 
Gas Con, 16 GW Via Tle 

[a] “The reason for this excep- 
tion is that such securities, not be- 
ing usually marketable at their fair 
value, would generally be sold at a 
sacrifice, and an injustice would thus 
be done to the debtor, and it cannot 
be presumed that it was the inten- 
tion of the parties thus to deal with 
the securities.’’ Jenckes v. Rice, 119 
Iowa 451, 455, 93 NW 384. To same 
effect Jones on Collateral Securities 
(3d ed) § 651 [quot State v. Amer- 
ican Bank, etc., Co., 76 Mont. 445, 247 
P 336, 338]. 

[b] Rule applies to: (1) Munici- 
pal warrants. Whitteker v. Charles- 
ton Gas Co., 16 -W. Va. 717. (2) In- 
surance policies (Miller v. Magee, 2 
NYS 156), (3) unless there is an ex- 


Con avs 


Charleston 


290 (49"Or a} 


authorized to do so;?7 but must hold and collect them 
as they become due, and apply the proceeds to the 
In some jurisdic- 
tions this rule is expressly declared by statute ;?° but 
such a provision is for the benefit of the pledgor who 
Where, however, bonds haying a 
long time to run are pledged as security for a short- 
time loan, if would be unreasonable to require the 
pledgee to wait until their maturity to realize on his 
security, and he may accordingly sell them at publie 
It has also been 
held that, where a debtor pledges his own mortgage 
bond as collateral security, the pledgee, having the 
right to receive and hold such a pledge, with the 
power to sell, has also the right to exercise such pow- 


payment of the debt secured.?® 


may waive it.°° 


auction upon default and notice.*? 


er. 32 


[§ 244] d. By and against Whom Right Enforce- 
This right of sale may be enforced not only 
by the pledgee** but also by his assignee,** unless 
restricted by positive stipulation;?® and upon his 


able. 


press agreement to the contrary 
(Palmer v. Mutual L. Ins. Co., 
Misc. 318, 77 NYS 869). 

[ce] Construction contract pledged. 
—Where a construction contract is 
pledged for advances and the prop- 
erty is afterward sold under a me- 
chanic’s lien at the instance of both 
the pledgor and the pledgee and is 
purchased jointly by them, the 
pledgee cannot sell the certificate of 
purchase, as it represents the original 
pledge which he is not entitled to en- 
force by sale. Moffat v. Williams, 5 
Colo. A. 184, 36 P 914. 

[4] Morteage.—Without a special 
agreement the assignee of a mortgage 
as security for a loan, having. knowl- 
edge of special equities between his 
assignor and the mortgagors, cannot 
sell, but is bound to foreclose it him- 
self. Gutman v. Schreiber, 173 App. 
Div. 670, 160 NYS 243 [aff 226 N. Y. 
582 mem, 123 NE 868 mem]. 

Sale of stock pledged see Corpora- 
tions §§ 1130-1137. 

27. Cal. McArthur v. Magee, 114 
Cal. 126, 45 P 1068; Traders Bank v. 
Wilcox, 42 Cal. A. 24, 183 P 256. 

Colo.—Moffat v. Williams, 5 Colo. 


A. 184, 36 P 914. 
Ul.—Zimpleman v. Veeder, 98 Ill. 
613; Cole v. Dalziel, 13 Ill. A. 23. 


Kan.—Hunter v. Hamilton, 52 Kan. 
1953034 BP o7T82: 

Minn.—Watson v. Smith, 60 Minn. 
206, 62 NW 265. 

Mo.—Milliken-Helm Commn. Co. v. 
C. H. Albers Commn. Co., 244 Mo. 38, 
147 SW 1065; Richardson v_ Ashby, 
132 Mo. 238, 38 SW 806. 

Mont.—State v. American Bank, 
etc., Co., 76 Mont. 445, 247 P 336. 

Nebr.—Linn vy. Dodge County Bank, 
113-Nebr. 446, 203 NW 546. 

N. Y.—Gutman vy. Schreiber, 173 
App. Div, 670, 160 NYS 243 [aff 226 
N. Y. 582 mem, 123 NE 868 mem]; 
Roberts v. Park-Lexington Corp., 131 
Mise. 6, 225 NYS 509; Palmer v. Mu- 
tual Ws Ins'Co;, 38 Mise. 313,07) INS 
869. 

Okl.—Miller v. Horton, 69 Okl. 147, 
170 P' 509, LRALII8C 625. 

Tenn.—Moses v. Grainger, 106 
Tenn. 7, 58 SW 1067, 538 LRA 857. 

W. Va.—Miller v. American Bank, 
etc., Co., 85 W. Va. 82, 100 SE 864. 

And see cases supra note 26. 

[a] Note and mortgage.—Where 
a note and mortgage are pledged as 
security, with power in case of de- 
fault to sell ‘‘the mortgage,” the sale 
of both note and mortgage is proper. 
Watson v. Smith, 60 Minn. 206, 62 
NW 265. 

28. U.S.—Lyon v. Bleeg, 240 Fed. 
405, 153 CCA 331. 

Cal,—McArthur v. Magee, 114 Cal. 
12'6,, 45. PB AEN Traders Bank y, 
Wilcox, 42 Cal. A. 24, 183 P 256. 
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PLEDGES 


Where 


pledgor.*? 


General. 


time, 


Tll.—Powell v. Ong, 92 Ill. A. 95. 

Mo.—Richardson v. Ashby, 132 Mo. 
238, 33 SW 806. 

Mont.—State v. American Bank, 
etc., Co., 76 Mont. 445, 247 P 336. 

Oh.—Boake v. Bonte, 6 Oh. Dec. 
(Reprint) 1013, 9 AmLRec 487, 5 
CinecLBul 934; Springer v. Purcell, 5 
os Dec. (Reprint) 139, 5 CincLBul 
889. 

Okl.—Miller v. Horton, 69 Okl. 147, 
170 P 509, LRA1918C 625. 

Enforcement of chose in action 
Ue medi generally see infra §§ 289- 

29. See statutory provisions. 

30. Traders Bank v. Wilcox, 42 
Cal. A. 24, 183 P 256; Gault v. Wiens, 
SC alone anne LOMO OG= 

31. U. S.—Guaranty Trust Co. v. 
Galveston City R. Co., 87 Fed. 813, 
31. CCA 235. 

Iowa.—Old Dominion Bank v. Du- 
buque, etc, R. Co., 8 Iowa 277, 74 
AmD 302. 

Kan.—Water Power Co. v. Brown, 
23 Kan. 676. 

Mass.—Union Cattle Co. v. Inter- 
national Trust Co., 149 Mass. 492, 21 
NE 962; Fletcher y. Dickinson, 7 
Allen 23. 

Mo.—Chouteau v. Allen, 70 Mo. 290. 

N. J.—Morris Canal, ete, Co. v. 
Lewis, 12 N. J. Eq. 323; Morris Ca- 
nal,. ete:, ;Co...v. Fisher; 9 N: J. Eq: 
667, 64 AmD 423. 

Y.—Brown v. Ward, 10 N. Y. 
SHOES 660, 9 HowPr 497; Roberts v. 
Park- Lexington Corp., 131 Misc. 6, 
225 NYS 509. 

S. C—Hand v. Savannah, etce., R. 
Cosc2ls) Ce 162) 

Va.—Alexandria, ete, R. 

Burke, 22 Gratt. (63 Va.) 254 Cotas 
coupon county bonds were held to be 
subject of sale). 

[a] United States bonds which 
have been pledged may be sold by the 
pledgee when the debt secured ma- 


tures. Hancock vy, Franklin Ins. Co., 
114 Mass. 155. 
[b] Second mortgage bonds.—A 


pledgee’s right to sell second mort- 
gage bonds of a railroad. company 
held as collateral is not affected by 
his having become the owner of the 
majority of the first mortgage bonds, 
and having begun a suit for the fore- 
closure of the first mortgage, in 
which a receiver had been appointed. 
Guaranty Trust Co. v. Galveston City 
Rn Cones GeMed. gs. 8al) GGA BOs. 

32. Brown v. Tindel Morris Co., 
271 Fed. 475. 

33. See supra § 241. 

34. Cone v. Carlton, 
169 P 281; Greene v. Faber,:158 App. 
Div. 149, (243). NYS 2732) Brown) bv. 
Ward, 10 N. Y.' Super. 660, 9 HowPr 
497; Hazleton v. Holt, (Tex. Civ. A.) 
285: Sw. 1115; Alexandria, ete? Rt 


64 Colo. 1, 


‘Ann. 31; 


[§§ 243-245 © 


death it survives to his personal representatives.?° 
all the preliminaries are performed in the 
name of the pledgee, the mere act of selling may be 
performed through an agent;** but the power to 
make the sale cannot be delegated by the pledgee to 
another, unless the contract so provides.*® 

Against whom. 
against the pledgor,*®® but also against the receiver,*® 
or the assignee of the pledgor for the benefit of eredi- 
tors,*t and all other persons claiming through the 


It may be enforced not only 


[§ 245] e. Waiver or Loss of Right**—(1) In 
A pledgee may waive his right to sell the 
pledged property upon default of the pledgor, #4 and 
the waiver requires no new or independent considera- 
tion to support it.*® 
pledgee’s act in extending the time for payment of 
the principal debt,*® except where it is apparent from 
the circumstances of the extension, for an indefinite 
that no ‘waiver was intended.47 


Such waiver may arise from the 


But the 


Co. v. Burke, 22 Gratt. (63 Va.) 254. 


35. .Brown v. Ward, 10 N. Y. Su- 
per. 660, 9 HowPr 497; King v. Tex- 
as Banking, ete, Co., 58 Tex. 669. 


36. Chapman v. Gale, 32 N. H. 141. 

37. McDougall v. Hazleton Tripod- 
Boiler Co., 88 Fed. 217, 31-€CA: 487; 
Cone \vesCarlton, 64 -Colousei 169s 
aah Thayer v. Dwight, 104 Mass. 

[a]. Assumption of authority.— 


The pledgor cannot object that a sale 
of the pledge by an agent of the 
pledgee was without authority from 
the pledgee, where the agent as- 
sumed to have authority and the 
pledgee made no objection to the sale. 
McDougall vy. Hazleton Tripod-Boiler 
Co., 88 Fed. 217, 31 CCA 487. 

38. Iewis v. Valley Finance Corp., 
(Tex. Civ. A.) 17 SW (2d) 138; Hazle- 
ton v. Holt, (Tex. Civ. A.) 285 SW 


1115. 

39. Union Cattle Co. v. Interna- 
tional Trust Co., 149 Mass. 492, 21 
ae 962. And see cases supra note 

40, Harrison v. Friend, ¥ 
OhS&CP 258, 1 OhNP 39. 

Priority of pledgee’s lien over sub- 
sequent receivership generally see 
Receivers [34 Cyc 227]. 

41. Rasch v. His Creditors, 1 La. 
rhe Chapman v. Gale, 32 N. H. 

Priority of pledgee’s lien over as- 
signment for benefit of creditors gen- 
erally see supra § 62. 

42. Vander Stucken v. Willough- 
by, (CTexsiGiv. “Ai 9242 "SWi 47085 (ass 
signee of collateral). And see cases 
supra notes 40, 41. 

43. Effect of payment or. dis- 
charge see supra §§ 171, 177. 

Waiver of: 

Defects and ratification of 

sale see infra § 4. 
Right to sell without notice see in- 


invalid 


fra, §¢255. 
44. U.S. Trust Co. v. Blundon, 42 
App. (D. C.) 500; Radigan v. John- 


son, 174 Mass. 68, 54 NE 358; Top- 
litz v. Bauer, 161 N. Y. 325, 55 NE 
1059; Hepburn y. Wrightsville First 
Nat. ae 20.Pa. Dist 14, 


45. U.S. Trust Co. v. Blundon, 42 
oe (D. C.) 500; Toplitz v. Bauer, 
161°N. Yo 325, 55’ NE 10595" Wyckote 


v. Riverside Bank, 135 App. Div. 400, 
119 NYS 937 [aff 204 N.Y. 561 mem, 
97 NE 1119 mem]. 

46.0. Toplitzyv. Bauer, 161 sNews 
325, 55 NE 1059; Wyckoff v. River- 
side Bank, 135 App. Div. 400, 119 
NYS 937 [aff 204 N. Y. 561 mem, 97 
NE 1119 mem]. 

Extension of payment date as 
waiver of pledgee’s right to sell be- 
fore default see supra § 98 text and 
note 76. : 

47. Louisville Banking Co. v. W. 


ast 


§§ 245-248] 


pledgee’s right of sale is not waived or lost by the 
pledgor’s assignment of the pledged property to a 
third person,*® even though the pledgee has notice 
thereof ;*® nor is it merged in a judgment obtained on 


the principal debt.>° 


[§ 246] (2) Revocation of Power of Sale.** 
right of the pledgee to sell is not a mere naked pow- 
er,°* but is a power coupled with an interest,®*? and 
as such is not revocable at the will of the pledgor ;°* 
nor is it revoked by the pledgor’s insolvency, or 


bankruptey,®® or death.*°® 
[§ 247] 2. Duty To Sell.>7 


Ho Thomas, ete; Co, 68 SW. 2,. 24 
KyL 115, 69 SW 1078, 24 KyL 811; 
Tucker v. Wilson, 1 P. Wms. 261, 24 
Reprint 379. 

[a] MTllustration.—W here it is 
agreed in a note which a bank holds 
that, upon failure to pay the note, the 
bank should have a right to sell cer- 
tain stock pledged to it as collateral, 
and upon default at maturity the 
bank grants an indefinite extension 
of time upon the note upon the con- 
dition that the payor should keep 
the note secured and the interest 
paid up in advance, such extension 
is not a waiver of the bank’s right 
to sell the collateral upon final de- 
fault in payment. Louisville Bank- 
ing Co. v. W. H. Thomas, etc., Co., 68 
SW 2, 24 Kyl 115, 69 SW 1078, 24 
KyL 811. 

48. Vander Stucken v. Willough- 
Dyan hexs (lv. Al) 242) SV 48. 

49. Vander Stucken vy. Willough- 
by, supra. 

50. Elbert v. Moffly, 2 Pa. Co. 71. 

51. Revocation generally see Agen- 
ey §§ 151-168. 

52. De Wolf v. Pratt, 42 Ill. 198. 

53. De Wolf v. Pratt, supra. 

54. De Wolf v. Pratt, supra. 

55. Renshaw v. Creditors, 40 La. 
Ann. 37, 3 S 403; Jacquet v. His 
Creditors, 38 La. Ann. 863 

56. Bell v. Mills, 123 Fed. 24, 59 
CCA 104; Warrior "Coal, etc., Co. Vi 
Augusta Nat. Bank, (Ala.) 53 8 997: 
Droste’s Est., 9 WklyNC (Pa.) 224; 
Vander Stucken v. Willoughby, (Tex. 
Civ. A.) 242 SW 478. 

[a] Statute.—A statute giving the 
pledgor’s personal representative the 
right to sell property pledged sub- 
ject to the pledgee’s lien does not af- 
fect the pledgee’s right to sell on 
notice. Bell v. Mills, 123 Fed. 24, 59 
CCA 104. 
wane Prior to default see supra § 

58. See supra § 241. 

59. Ala.—Montgomery Bank, etc., 
Co. v. Kelly, 202 Ala. 656, 81 S 612. 

Ill.— Rozet v. McClellan, 48 Ill. 345, 
95 AmD 551. 


Mo.—Franklin Sav. Ins. v. Pree- 
torius, 6 Mo. A. 470. 
N. Y.— House v. Carry LS orINe ave 


ADS, ACORN EL Liked LomrA Morte 9 30,) | 6. 
LRANS sO sen AnnCas 185; Field v. 
Leavitt, 37 N. Y; Super. 215. 

Tex.—Adoue v. Hutches, 32 Tex. 
Civ. A. 559, 75 SW 41. 

And see cases infra note 60. 

60. U. Ss—Culver v. Wilkinson, 
Tay We Sap 20b, Le os Ct Se2,,.o0 i. ed. 
678. 

Ala.—Montgomery Bank, etc., Co. v. 
Kelly, 202 Ala. 656, 81 S 613. 

Ariz.—Atlantic Nat. Bank v. Moore, 
29 Ariz. 346, 241 P 601. 

Ark.—Lake v. Little Rock Trust 
Co., 77 Ark. 58, 90 SW 847, 3 LRANS 
1199, 7 AnnCas 394. 

Cal.—Ehrlich yv. Ewald, 66 Cal. 97, 

P 1062. 


Although the pledgee, 
for the pledgor’s default, is entitled to sell the col- 
lateral,’ in the absence of a special agreement, he 
may sell or not at his option,®® and is under no le- 
gal obligation to make a sale,®° and is not liable for 
a depreciation in value of the property after the 
failure to sell;*! but is liable only for damages re- 
sulting from bad faith*®? or negligence.** 


PLEDGES 


sees fit.®4 
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Stipulations as to sale. A contract of pledge which 
contains a stipulation authorizing the pledgee to sell 
does not deprive him of his option to sell or not as he 
But if there is a stipulation that the 


pledgee shall sell within a specified time after de- 


The 


fault, it is his duty to do so,®° and his failure in 
this constitutes a breach of duty for which he is liable 
in damages to the pledgor,®°® without any previous 
notice or demand by the pledgor.°* 

Where pledgor requests pledgee to sell. 


Where 


there is no contract varying the powers and duties 


Ga.—Colquitt v. Stultz, 65 Ga. 305. 

Ill.—Furness v. Union Nat. Bank, 
147 Ill. 570, 35 NE 624; Rozet v. Mc- 
Clellan, 48 Ill. 345, 95 AmD 551. 

Iowa.—Robinson v. Hurley, 11 
Iowa 410, 79 AmD 497. 

Kan.—Blood y. Shepard, 69 Kan. 
Oc latieniew O:0,0% ; 

Mass.—Newsome v. Davis, 133 
Mass. 343; Badlam v. Tucker, 1 Pick. 
389, 11 AmD 202. 

Mo.—Franklin Sav. Inst. v. Pree- 
torius, 6 Mo. A. 470. 

N. Y.—Field v. Leavitt, 37 N. Y. 
Super. 215. 

Pa.—O’Neill,v. Whigham, 87 Pa. 
394; Pittsburgh Bank y. Porter, 15 
Pa. Dista 197% 

Tex.—Adoue v. Hutches, ‘32 Tex. 
Civ. *AL 559; 75°SWe4ht 

Va.—Richardson v. Virginia Valley 
ins. Coy, -2i) Gratts (6S ivan. G49, 

[a] In Kentucky it has been stat- 
ed that as to chattels and pledges 
other than choses in. action the 
pledgee may be required to sell, but 
as to choses in action, he is not re- 
quired to sell but may sue thereon. 
eee v. Yowell, 76 SW 127, 25 KyL 

61. Ala.—Montgomery Bank, etc., 
Co. v. Kelly, 202 Ala. 656, 81 S 612. 

Ark.—Lake y. Littfe Rock Trust 
Co., 77 Ark. 53, 90 SW 847, 3 LRANS 
1199, 7 AnnCas 394. 

Ga.—Colquitt v. Stultz, 65 Ga. 305. 

Ill.—Rozet v. McClellan, 48 Ill. 345, 
95 AmD 551. 


ane v. Whigham, 87 Pa. 
Tex.—Adoue v. Hutches, 32 Tex. 


Ciys Ae 559 S75 29 4p 
Va.—Richardson vy. Virginia Valley 


Ins. Co., 27.Gratt. (68 Va.) 749. 
62. Field v. Leavitt, 37 N. Y. Su- 
per. 215. 


Good faith and diligence in mak- 
ing sale generally see infra § 262. 

63. Jennings v. Moore, 189 Mass. 
197, 75 NE 214; Cooper v. Simpson, 
41 Minn. 46, 42 NW 601, 16 AmSR 
667, 4 LRA 194; Franklin Sav. Inst. 
v. Preetorius, 6 Mo. A. 470. 

Diligence in conduct of sale gen- 
erally see infra § 262. 

64. Rozet v. McClellan, 48 Ill. 345, 
95 AmD 551; Franklin Sav. Inst. v. 
Preetorius, 6 Mo. A. 470; Adoue vy. 
Hutches 32 Tex, Civ. A. 2559, 75 SW 

65. Montgomery Bank, etc., Co. v. 
Kelly, 202 Ala. 656, 81 S 612; Cooper 
v. Simpson, 41 Minn. 46, 42 NW 601, 
16 AmSR 667, 4 LRA 194; Adoue v. 
Pipgches, 82 Tex. Civ, Aww559,; 75. SW 
1 


66. Montgomery Bank, etc., Co. v. 
Kelly, 202 Ala. 656, 81 S 612; Adoue 
vV., Ebutehes, 32. Mex. Cive (A. 2559) 175 
SW 41. 

Good faith and diligence in sale 
generally see infra § 262. 

67. Montgomery Bank, etc., Co. v. 
Kelly, 202 Ala. 656, 81 S 612. 


68. Ariz.—Atlantic Nat. Bank v. 


of the parties, as a general rule the pledgor cannot 
make it the duty of the pledgee to sell by directing or 
requesting him to do so.®® 

[§ 248] 8. Demand of Payment, and Notice To 
Redeem—a.. Necessity. As a general rule the pledgee 
is not entitled to sell the collateral upon default in 
the payment of the principal debt by the pledgor un- 
til he has demanded payment of the pledgor,®® or of 


TOOKS 29 Ariz. 346, 241 P 601. 
—Napier v. ,Central Georgia 

Bank, 68 Ga. 637. 

Minn. —Minneapolis, etc., El. Co. v. 
Betcher, 42 Minn. 210, 44 NW 5; Coop- 
er v. Simpson, 41 Minn. 46, 42 NW 
601, 16 AmSR 667, 4 LRA 194. ; 

Mo.—Franklin- Sav. Inst. v. Pree- 
torius, 6 Mo. A. 470. 

N. Y.—Field v. Leavitt, he Nae Q 
Super. 215. 

But see Adoue v. Hutches, 32 Tex. 
Civ. A. 559, 560, 75 SW 41° (where 
the court said: “If, when the debt 
becomes due, the debtor desires the 
security sold, he should so notify 
the creditor, ‘and failing to do this, 
he can not hold the creditor liable 
for depreciation in the value of the 
security due to causes beyond the 
control of the creditor’’). 

‘[a] Mlustration.—Where cotton is 
pledged to a bank for advances there- 
on with the right on the pledgee to 
sell on nonpayment of a note or on 
the pledgor’s failure to meet a de- 
mand for additional security, the 
pledgor cannot insist on a sale of the 
cotton by the pledgee, since, while 
the pledgee is given the right to sell 
at any time or times after the notes 
are due, it is under no legal obliga- 
tion to do so, the pledgor’s. only 
right being to pay his debt and take 


back his property. Atlantic Nat. 
pane v. Moore, 29 Ariz. 346, 241 P 


[b] In Pennsylvania it has been 
held that the pledgee must sell the 
collateral and apply the proceeds in 
payment of the debt, if notified so 
to do by the pledgor, and the sale in- 
volves no possible loss to himself; 
and this duty is not affected by the 
usual power of sale given. O’Neill 
v. Whigham, 87 Pa. 394; Pittsburgh 
Bank. -v. Porter, d54 Pan. Dist. oe: 
Moore v. Brooks, 2 Pa. Co. 619. 

69. U. S.—Bell v. Mills, 123 Fed. 
24, 59 CCA 104. 

Ala.—Nabring v: Mobile Bank, 58 
Ala. 204; Rolfe v. Huntsville Lum- 
ber Co., 8 Ala. A. 487,.62 S 537. 

Cal. Wright Wi Ross, 36 Cal. 414; 
Wilson v. Brannan, (27 Calis. 258% 
Dewey v. Bowman, 8 Cal. 145; Hyatt 
V¥. “Argenti,) 3° Call 151. 

Colo.—Moffat v. Williams, 5 Colo. 
A. 184, 36 P 914. 

Conn. —Stevens v. Hurlbut Bank, 31 
Conn. 146.: 

Ida.—Butler v. Brockman, 271 P 

Chicago Steel 


927, 

Ill.—McDowell  v. 
Works, 124 Ill. 491, 16 NE 854, 7 
AmSR 381; Rozet v. McClellan, 48 
Ill. 845, 95 AmD 551, 

Ind.—Indiana, ete. R. Co. v. Mc- 
Kernan, 24 Ind. 62. 

Iowa.—Carson v. Iowa City Gas- 
Light Co., 80 Iowa 638, 45 NW 1068. 

Ky.—Louisville Banking Co. v. W. 
H, Thomas, etc., Co., 68 SW 2, 24 
KyL 115 [reh den 69 SW 1078, 24 
KyL 811]. 
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his personal representative’® or authorized agent;‘? 
and has given him reasonable notice and opportunity 
A demand for payment is 
required, although the debt is payable presently and 
without demand,”? and although the pledge agree- 
ment stipulates that the pledgee may sell at public or 
private sale without notice to the pledgor.** 

When not necessary. Such a demand and notice to 
redeem, however, is not necessary where the pledgor 
has expressly agreed that the pledgee may sell with- 


to redeem the pledge.*? 


La.—Smith v. Shippers’ Oil Co., 120 
La. 640, 45 S 533. 

Mda.—Maryland F. Ins. Co. v. Dal- 
rymple, 25 Md. 242, 89 AmD 779. 

Mass.—Fletcher y. Dickinson, 7 Al- 
len 23. 

Mich.—Drake v. Cloonan, 99 Mich. 
121, 57 NW 1098, 41 AmSR 586. 

Mo.—Chouteau v. Allen, 70 Mo. 290. 

N. J.—Dimock v. U. S. National 
Bank, 55° N. 3. L., 296) 25) A926). 3:9 
AmSR 643. 

N. Y.—Bryan v. Baldwin, 52 N. Y. 
232 [aff 7 Lans. 174]; Markham v. 
Jaudon, 41 N. Y. 235 [rev 49 Barb. 
462, 3 AbbPrNS 286]; Milliken v. 
MD ehionsersue Neyo 64 Ene. “20 Nb 
Super. 325]; Wilson v. Little, 2 N. Y. 
443, 51 AmD 307 [aff 3 N. Y. Super. 
351]; Toplitz v. Bauer, 34 App. Div. 
526,555 NYS 29 [aff 161 N.Y... 325, 
55. NE 1059]; Taylor v. Ketchum, 28 
N.Y. Super. 507, 35° HowPr 289; 
© Campbell v. Parker, 22 N. Y. Super. 
322; Wheeler v. Newbould, 2 VIN SEtY, 
Super. ao, att 16 aN 3921; Jaros- 
lauski v. Saunderson, 1 Daly 232. 

Oh.—Bates v. Wiles, 1 Handy 532, 
12 Oh. Dec. (Reprint) 274. 

Pa.—Davis v. Funk, 39 Pa. 243, 80 


AmD 519. 
Baas I.—Earle v. Grant, 14 R. I. 


Tex.—King v. Texas Banking, etc., 
Co., 58 Tex. 669. 


Wash.— Washington Nat. Bldg., 
ete., Assoc. v. Saunders, 24 Wash. 
321, 64 P 546. 

[a] Illustration.—Where a _ note, 


payable on demand, at the payee bank, 
is secured by a pledge of collaterals, 
which the bank is authorized to sell, 
on the failure of the maker to re- 
spond to a call for additional secu- 
rity, and after demand for payment, 
the bank has no right to sell the col- 
laterals, unless such call and demand 
have first been made. Smith v. Ship- 
pers’ Oil Co., 120 La. 640, 45 S 533. 

[b] Demand of additional margins 
is necessary before a valid sale can 
be made of property pledged under 
an agreement to maintain a certain 
margin, and giving the pledgee power 
to sell on default. Milliken v. Dehon, 
27 N. Y.. 364 [rev 23 N. Y. Super. 


325]. 

70. ee v. Mills, 123 Fed. 24, 59 
CCA 1 

71. ‘Williken v. Dehon, 27 N. Y. 364 


[rev 23 N. Y. Super. 325). 

[a] Demand made of pledgor’s 
clerk who had acted for the pledgor 
all through the transaction is suf- 
ficient. Milliken v. Dehon, 27 N. Y. 
364 [rev 23 N. Y. Super. 325]. 

72. Ala——Persons v. Russell, 212 
Ala. 506, 103 S 543; Keeble v. Jones, 
187 Ala. 207, 65 S 384. 

Cal.—Gay v. Moss, 34 Cal. 125; Dew- 
ey v. Bowman, 8 Cal. 145. 

Colo.—Drake v. Pueblo: Nat. Bank, 
44 Colo, 49, 96 P 999 

Conn. Stevens v. ‘Hurlbut Bank, 
31 Conn. 146. 

1ll.—State Nat. Bank v. Baker, 128 
Ill. 533, 21 NE 510, 4 LRA 586. 

Ind.—-Evans v. Darlington, 5 Blackf. 
320. 

La.—Smith v. Shippers’ Oil Co., 120 
La. 640, 45 S 533. 

Md. —Dungan v. Newark Mut. Ben. 


L. Ins. Co., 46 Md. 469; Maryland F. 
Ins. Co. v. Dalrymple, 25 Md. 242, 89 
ATID G9: 


Mich.—Drake y. Cloonan, 99 Mich. 


PLEDGES 


mand.8° 


121, 57 NW 1098, 41 AmSR 586. 

Minn.—Goldsmidt v. Worthington 
First M. E. Church, 25 Minn. 202. 

N; Y.—=Nelson v.. Baton, 26 N.Y. 
410, 16 AbbPr 113 [rev 7 AbbPr 305 
(rev 15 HowPr 305)]; Genet v. How- 
land, 45 Barb. 560, 30 HowPr 360; 
Haskins vy. Patterson, 1 Edm. Sel. 
Cas. 120; Stearns v. Marsh, 4 Den. 
227, 47 AmD 248; Garlick v. James, 12 
Johns. 146, 7 AmD 294; Cortelyou v. 
Lansing, 2) Cai. Cas. 200; Hart v. Ten 
Eyck, 2 Johns. Ch. 62 [rev on other 
grounds 1 Cow. 774 note]. 

Pa.—In re Berberich, 257 Pa. 181, 
101 A 461; Conyngham’s App., 57 Pa. 
474; Diller v. Brubaker, 52 Pa. 498, 
91 AmD 177; Hichbaum v. Sample, 30 
Pa. Co. 497; De Lisle v. Priestman, 1 
Browne 176; Robertson vy. Lippincott, 
1 Phila. 308. 

Va.—Alexandria, etc, R. Co. v. 
Burke, 22 Gratt. (63 -Va.) 254. 

W. Va.—Crawford vy. LeFevre, 78 
W. Va. 73, 88 SE 1087. 

PEt ts axiomatic . that in the 
absence of an express waiver of the 
right the pledgor is entitled after 
demand for and default in payment, 
to reasonable notice of the intention 
of the pledgee to sell the pledged 
property.” Smith vy. Shippers’ Oil 
Co., 120 La. 640, 659, 45 S 533. 

[a] This notice is not of time and 
place of sale, but of an intention to 
sell, in enforcement of the lien, un- 
less the debt is paid. Haskins v. Pat- 
terson, 1 Edm. Sel. Cas. (N. Y.) 120. 

[b] Distinction.—The purpose of 
such notice, at common law, ‘was to 
inform the pledgor that the pledgee 
would then proceed to terminate all 
indulgence—that the pledgor must 
then act, or his property would be 
lost,—while notice of the sale was 
to invite competition, and thereby se- 
cure the best* price attainable by a 
sale.’”’ State Nat. Bank v. Baker, 128 
Til. 583, 539, 21 NE 510, 4 LRA 586. 

[ec] In case of a call loan, it be- 
ing payable immediately on demand, 
the pledgee of collateral for such a 
loan may sell at once upon demand 
and failure to pay, without further 
notice to the pledgor.- Atlantic Nat. 
Bank v. Franklin, 64 Barb. 449 [rev 
on other grounds 55 N. Y. 235]. 

Notice of sale generally see infra 
§§ 250-256. 

73. Wilson v. Little, 2 N. Y. 443, 
51 AmD 307 [aff 3 N. Y. Super. 351]; 
Stearns v. Marsh, 4 Den. (N. Y.) 227, 
47 AmD 248. 

74 Milliken v. Dehon, 27 N. Y. 
364 [rev 23 N. Y. Super. ; Wil- 
son v. Little, 2 N. Y. 443, 51 AmD 
30% Laff, 8 Ni YY. Super. 35 
v. Ketchum, 28 N. 
HowPr 289; Durant v. Winstein, 28 
N, YY.» Super: 428,935. HowPr 223; 
Mowry v. Wood, 12 Wis. 413. 

[a] Demand of payment and no- 
tice of sale are distinct.—Wilson v. 
Little, 2 N. Y. 443, 51 AmD 307 [aff 
3 N. Y. Super. 351]; Genet v. How- 
rene, 45 Barb. (N. Y.) 560, 30 HowPr 


Sale without notice generally see 
infra §§ 250, 254. 


-g7: U: S—Smith v. Lee, 84 Fed. 
Cal.—Williams vy. Youtz, 178 Cal. 
107, 172 P 3 


Ga. 
115, 42 SE 348. 
Ill.—Harris v. Thomas, 37 Ill. App. 


[§ 248 


out demand,*® or has otherwise waived demand.7* 
It has also been held that, where the debt is payable 
at a fixed date, unless it has been indefinitely ex- 
tended,?7 a demand of payment before sale is not 
necessary,’® provided notice of the sale is given,’® 
such notice being regarded as equivalent to a de- 


Inability to make demand. The inability of the 
pledgee to make a demand does not entitle him to sell 
without a demand,*! but the disposition of the pledge 


517. 
Iowa.—Carson v. Iowa City Gas- 
Light Co., 80 Iowa 638, 45 NW 1068. 
La.—Union Nat. Bank v. Forsyth, 
50a. Ann’ 7:7.0,.23i55 soda 
Mo.—Chouteau v. Allen, 70 Mo. 290. 
N. Y.—Clare v. Mutual L. Ins. Co., 
201°N. Y. 492, 94 NE 1075, 35 LRANS 
1123; Toplitz v. Bauer, 161 N. Y. 325, 


-55 NE 1059; Wilson v. Little, 2 N. Y. 


443, 51 AmD 307 [aff 8 N:sY, Super 


351 
Smith v. Shippers’ Oil Co., 120 

La. 640, 45 S 533; Toplitz v. Bauer, 
34 App; Div. 526, 55 NYS 29 [aff 161 
N. 325, 155 NE 1059]. 

tal Pledgee’s right to sell without 
demand is waived where he induces 
the pledgor not to ‘dispose of other 
property to pay the debt by a promise 
not to sell or surrender the collateral. 
Toplitz v. Bauer, 34 App. Div. 526, 55 
Teer 29 [aff 161 N. Y. 325, 55 NE 
059 

[b] “Without further notice.’’— 
Under a note payable at the bank of 
the payee, providing that it is se- 
cured by pledge of the securities men- 
tioned on the reverse thereof, with 
the right to call for additional secu- 
rity, should the same decline, and, on 
failure to respond, the note to be- 
come due and payable on demand, 
with full power and authority to sell 
the pledged securities at the option 
of the bank, without further notice, 
the pledgor does not waive his right 
to actual notice by demand for pay- 
ment or otherwise of the intention of 
the pledgee to sell, the words ‘‘fur- 
ther notice’ implying actual previ- 
ous notice of demand for payment. 
Smith v. Shippers’ Oil Co., 120 La. 
640, 45 S 533. 

77. Drake v. Pueblo Nat. Bank, 44 
Colo. 49, 96 P 999. But_see Louis- 


69 SW 1078, "24 ‘Kyl 811 
(holding that, where the time of pay- 
ment of a note, secured by collateral, 
was ‘indefinitely extended at maturity 
in consideration of the payment of 
interest, demand and notice of inten- 
tion were not a prerequisite to a 
valid sale of the collateral or default 
in the payment of interest, notice of 
nonpayment being given). 

78. Ala—Sharpe v. Birmingham 
Nat. Bank, 87 Ala. 644, 7 S 106. 

Colo.—Drake v. Pueblo Nat. Bank, 
44 Colo. 49, 96 P 999. 

Ill.—State Nat. Bank v. he 128 
Ill. 533, 21 NE 510, 4 LRA 586. 

Mich. Wilkes v. Allegan Fruit, 
etc., Co., 233 Mich. 215, 206 NW 483. 

Mo. —Chouteau v. Allen, 70 Mo. 290. 

N. Y.—Franklin Nat. Bank v. New- 
combe, 1 App. Div. 294, 37 NYS 271 
fafiels Te Net Yo 699-6 NE 1090, and 
dist Lewis v. Graham, 4 AbbPr 106]. 
But see Stearns v. Marsh, 4 Den. 227, 
47 AmD 248 (the pledgor is entitled 
to notice whether the debt is payable 
on demand or at a fixed date). 

Que.—Charrier v. Boutin, 13 Que. 
Super. 384. 

79. Estes v. Perkins, 137 App. Div. 
367, 121 NYS 714. 

Notice of sale generally see infra 
§§ 250-256. 

80. Sharpe v. Birmingham Nat. 
Bank, 87 Ala. 644, 7 S 106 

81. Indiana, etc., R. Co. v. McKer- 
nan, 24 Ind. 62; Strong v. National 
Mechanics’ Banking Assoc., 45 N. Y. 
718. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ceedings.*? 


word “demand” be used ;*? 


Pledgor. 


general rule, cannot make a valid 


82. See infra § 276. 

83. Carson v. Iowa City Gas-Light 
Co., 80 Iowa 638, 45 NW 1068. 

84. Carson v. lowa City Gas-Light 


Co., supra; Genet v. Howland, 45 
Barb. (N. Y.) 560, 30 HowPr 369. 
[a] Demand held insnfficient.—An 


unsigned notice left at the pledgor’s 
office, stating that if a certain part 
of the loan was not paid the pledge 
would not be “used,” did not con- 
stitute a sufficient demand of pay- 
ment. Genet v. Howland, 45 Barb. 
Y.) 560, 30 HowPr 360. ~ 

McDougall v. Hazelton Tripod- 
Boiler Co., 88 Fed. 217, 31 CCA 487. 

86. Wing v. Beach, 31 Tl1l. A. 78. 

87. Judicial foreclosure where no- 
tice cannot be given see infra § 276. 

Pledge of corporate stock see Cor- 
porations § 1132. 

88. See supra § 2 

89. S.—Bell v. + Frills, 
24, 59 CCA 104. 

‘Ala. —Terry v. Birmingham Nat. 
Bank, 93 Ala. 599, 9 S 299, 30 AmSR 
87; Sharpe v. Birmingham Nat. Bank, 
87 Ala. 644, 7S 106. 

Ariz.—United Bank, etc., 
Jones, 30 Ariz. 557, 249 P 747. 

Ark.—Union, etc., Trust Co. Vv. 
Harnwell, 158 Ark. 295, 250 SW 321; 
Fitzpatrick vy. Forrest City Bank, 95 
Ark. 542, 129 SW 795. 

Cal.—Colton v. Oakland Sav. Bank, 
137 Cal. 376, 70 P 225; Gay v. Moss, 
34 Cal. 125; Hyatt v. “Argenti, 3 3 Cal. 
154: 

Colo.—Drake v. Pueblo Nat. Bank, 
44 Colo. 49, 96 P 999; Morgan v. Dod, 
3 Colo. 551; Moffat v. Williams, 5 
Colo. A. 184, 36 P 914. 

Conn.—Stevens v. Hurlbut Bank, 
31 Conn. 146. 


123 Fed. 


ot ne 


Ga.—Campbell vy. Redwine, 22 Ga. 
A. 455, 96 SE 347. 

Hawaii—Okada vy. Akahoshi, 29 
Hawaii 719. 

Tll.—-State Nat. Bank v. Baker, 128 
Ill. 533, 21 NE 510, 4 LRA 586; Sell 
v. Ward, 81 Ill. A. 675. 

Ind.—Indiana, etc., R. Co. v. Mc- 


Kernan, 24 Ind. 62; Evans y. Darling- 
ton, 5 Blackf. 320. 
Ilowa.—Robijinson vy. Hurley, 11 Iowa 
410, 79 AmD 497. 
Kan.—Water Power Co. 
23 Kan. 676. 
Ky.—Louisville Banking Co. v. W. 
H. Thomas, 68 SW 2, 24 KyL 115 [reh 
den 69 SW 1078, 24 KyL 811]. 
. La.—Smith v. Shippers’ Oil Co., 120 
La. 640, 45 S 533. 
By Md.— Bryson v. Rayner, 25 Md. 424, 
90 AmD 69. 


vy. Brown, 


Co., 165 Mass. 467, 43 NE 195, 52 Am 
SR’ 525; Washburn v. Pond, 2 Allen 
474; Parker vy. Brancker, 22 Pick. 40. 
Mich. —Feige v. Burt, 118 Mich. 
243, 77 NW 928, 74 AmSR 390; Drake 
v. Cloonan, 99 Mich. 121, 57 NW 1098, 
41 AmSR 586. 
Minn.—Goldsmidt v. Worthington 
First M. E. Church, 25 Minn. 202. 
Mo.—Greer v. Lafayette County 
Bank, 128 Mo. 559, 30 SW_319. 
Nebr.—Brown v. Omaha Hotel As- 
soc., 63 Nebr. 181, 88 NW 175. 
N. J.—Dimock v. U. S. National 
Bank, 55 N. J. L. 296, 25 A 926, 39 


should be authorized and sanctioned by judicial pro- 


{§ 249] b. Sufficiency. In making a demand of 
payment of the pledgor it is not necessary that the 
it is sufficient that any 
means be used to press and urge the pledgor to pay 
the debt secured,** or that the pledgee signifies to 

the pledgor his desire for payment in such a manner 
as to be equivalent to a request.** It is not essential 
to such demand that the collateral be there produced 
or be shown to be in the possession of the pledgee.*® 

-{§ 250] 4. Notice of Sale.*’—a. Necessity—(1) To 
If, after a demand and notice to redeem,** 
the pledgor continues in default, the pledgee, as a 


Mass.—Guinzburg v. H. W. Downs 
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lateral without first giving to the pledgor reasonable 


notice of the time and place of sale,®® or the notice 


sale of the col- 


AmSR 643. 

N. Y.—<S ZALaN..3Y2 
456, 105 NE 798, AnnCasi1915B 937; 
Smith vy. Savin, 141 N. Y. 315, 36 NE 
338: Bryan v. Baldwin, 52 N. Y. 232; 


Stewart v. Drake, 46 N. Y. 449; 
Wheeler v. Newbould, 16 N. Y. 392 
[aff 12 N. Y. Super. 29]; Estes v. Per- 


kins, 137 App. Div. 367, 121 NYS 714; 
Barber v. Hathaway, 47 App. Div. 168, 
62 NYS 329 [aff 169 N. Y. 575 mem, 
61 NE 1127 mem]; Atlantic Nat 
Bank y. Franklin, 64 Barb. 449 [rev 
on other grounds 55 N. Y. 235]; Ja- 
roslauski vy. Saunderson, 1 Daly 232; 
Lewis v. Graham, 4 AbbPr 106; Ca- 
stello vy. Albany City Bank, 1 NYLeg 
Obs 25; Patchin vy. Pierce, 12 Wend. 
61; Garlick v. James, 12 Johns. 146, 
7 AmD 294; McLean v. Walker, 10 
Johns. 471; Cortelyou v. Lansing, 2 
Cai. Cas. 200; Hart v. Ten Eyck, 2 
Johns. Ch. 62 [rev on other grounds 1 
Cow. 744 note]. 

Oh.—Glidden v. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42 NE 995, 43 
LRA 737. 

Pa.—Pearson vy. Kurtz, 280 Pa. 34, 
124 A 272; In re Berberich, 257 Pa. 
181, 101 A 461; Diller v. Brubaker, 52 
Pa. 498, 91 AmD 177; Sitgreaves v. 
Farmers’, etc., Bank,” 49 -Pan73595 
Robertson v. Lippincott, 1 Phila. 308. 

R. 1.—Earle v. Grant, 14 -R. 1. 228. 

Tenn.—Moses vy. Grainger, 106 
Tenn. 7, 58 SW 1067, 53 LRA 857; 
Johnson v. Smith, 11 Humphr. 396; 
Goodman y. Bradley, 1 Tenn. Civ. A. 
475, 483 [cit Cyc]. 

Tex.—King vy. Texas Banking, etc., 
Co., 58 Tex. 669; Forrest v. Gaines, 
(Civ. A.) 21 sw (2d) 325; Hazleton 
v. Holt, (Civ. A.) 285 SW 1115; West- 
ern Union Tel. Co. v. Haynes, (Civ. 
A.) 212 SW 260 [rev on other grounds 
(Commn. A.) 231 SW 361]; Amaril- 
lo Nat. Bank v. Harrington, 62 Tex. 


Civ, Al 179; 131° SW (231: 
Va.—Alexandria, ete., R. Co. Vv. 

Burke, 22 Gratt. (63 Va.) 254. 
Wash.—Washington Nat. Bldg., 


etc., Assoc. v. Saunders, 24 Wash. 321, 
64 P 546. 

W. Va—cCrawford v. LeFevre, 78 
W. Va. 73, 88 SE 1087. 

Eng.—Lockwood v. Hwer, 2 Atk. 
303, 26 Reprint 585; Tucker v. Wil- 
son, 1 P. Wms. 261, 24 Reprint 379. 

Ont.—yYoung v. Croteau, 58 Ont. L. 
76, 29 OntWN 172, [1926] 1 DomLR 
62 [app dism 58 Ont. L. 303, [1926] 
1 DomLR 829]. 

{a] Implied necessity. — Where 
the contract authorizes the pledgee 
to sell the pledged property at a pub- 
lic or private sale “after giving no- 
tice of such sale,” thus making notice 
of sale a condition precedent, it must 
be implied that notice of sale to the 
pledgor is necessary, since, other 
than the public no one else is inter- 
ested. Anchor y. Gose, (Tex. Civ. A.) 
8 SW (2d) 690. 

{b] Advertisement of sale with- 
out notice to the pledgor is not suf- 
ficient. Bryan y. Baldwin, 52 N. Y. 


232. 

90. Persons v. Russell, 212 Ala. 
506, 103 S 543. 

91. Smith v. Craig, 211 N. Y. 456, 
105 NE 798, AnnCas1915B 937; Toron- 


prescribed by statute®® or by the contract of pledge,®* 
unless the giving of such notice is waived by the 
pledgor,®? or is dispensed with by statute;°* and in 
some jurisdictions the matter of giving such notice is 
expressly regulated by statute.%* 
cially applicable where the pledgor has been led to 
- believe that the collateral will not be sold without 
actual notice to him.*%® 
Effect of failure to give notice. A sale without rea- 
sonable or the prescribed notice to the pledgor, as 
required by this rule, in the absence of waiver, is 
invalid,®® and constitutes a conversion of the prop- 


This rule is espe- 


to Gen. Trusts Corp. v. Central On- 
tario R. Co., 10 Ont. L. 347, 5 OntWR 
600, 4 AnnCas 1163 [allowing app 7 
Ont. L. 660, 3 OntWR 520]. 

[a] MTllustration.—Where bonds 
are pledged as security for a promis- 
sory note under a contract authoriz- 
ing the pledgee, on default of pay- 
ment of the note at maturity, to sell 
the securities or any part thereof “by 
giving fifteen days’ notice in one 
daily paper,’ with power to the 
pledgee “to buy in and resell with- 
out being liable for loss occasioned 
thereby,” and, on default, publica- 
tion for the prescribed length of time 
is made, but no sale is effected until 
several months after the last appear- 
ance of the notice, when a private 
sale is had, such sale is invalid, both 
because the notice intended by the 
contract is not given and because the 
pledgee has no power to sell other- 
wise than by public auction. Toronto 
Gen. Trusts Corp. v. Central Ontario 
RK. Cos: 107 Ont &. 345 oe 600, 
4 AnnCas 1163 {allowing app 7 Ont. 
L. 660, 3 OntWR 5201]. 


92. See infra § 254. 

93. See statutory provisions. 

{a]_ In Louisiana, under Voorhies 
Rev. Civ. Code art 3165, a pledgee of 


securities may sell them on the New 
Orleans Stock Exchange without ap- 
praisement, advertisement or -notice. 
Dibert v. Wernicke, 214 Fed. 673, 131 
CCA-109- 

94. See statutory provisions. 

[a] Im Georgia, under Civ. Code 
(1910) §§ 3528, 3530, and prior similar 
statutes, a pledgee, unless otherwise 
provided by contract, cannot sell the 
pledged property until after thirty 
days’ notice to the pledgor of his in- 
tention to sell. Halliday v. Stewart 
County Bank, 112 Ga. 461, 37 SE 721; 
Campbell vy. Redwine, 22 Ga. A, 455, 
96 SE 347. 

95. Smith v. sd Oil Co., 120 
La. 640, 45 S 533 

[a] Illustration Wher 65. D¥ay & 
course of dealing, followed by a spe- 
cific assurance to that effect, the 
maker of a demand note, payable at 
the payee bank, and for the payment 
of which securities are pledged, is 
led to believe that the securities will 
not be sold without actual notice to 
him, a sale, without such notice, will 
not be sustained, either as to the 
pledgee or as to the buyer, when it 
appears that the latter was fully in- 


formed of the situation. Smith v. 
one Oil Co., 120 La. 640, 45 § 
96. Ariz—United Bank, etc. Co. 


7. Jones, 30 Ariz. 557,.249 P 747. 

Hawaiii—Okada vy. Akahoshi, 29 
Hawaii 719. 

N. Y.—Smith v. Savin, 141 N. Y. 
BLS; 36 NE 338; Stenton’ v. Jerome, 
54 a Y. 480. 

Tex.—Hazleton v. Holt, (Civ. A.) 
285 SW 1115. 

Ont.—Toronto Gen. Trusts Corp. v. 
Central Ontario R. Co., 10 Ont. L. 347, 
5 OntWR 600, 4 AnnCas 1163 [al- 
et ie app 7 Ont. L. 660, 3 OntWR 

And see cases supra note 89. 


1000 [49 C.J.] 
erty, for which the pledgee is liable.®? But objee- 
tion to such failure to give notice may be made only 
by the pledgor.®® 

A custom that, under certain circumstances, the 
pledged property may be sold without notice cannot 
be availed of in direct variance to the general rule 
requiring notice.®® 

Where title in pledgee. Where the title to the 
property is in the pledgee, he may sell without notice, 
independently of the contract of pledge. 

[§ 251] (2) To the Public. Where the sale is re- 
quired to be made by public auction,” notice thereof, 
by due advertisement, must also be given to the pub- 
lic. Even where the pledge contract authorizes the 
pledgee to sell at public or private sale without no- 
tice to the pledgor, notice by advertisement must be 
given to the public where the sale is made by public 
auction,* but not where a private sale is made.® 

[§ 252] b. To Whom Given. The notice of sale 
must be given to the pledgor in person,® or to his 
authorized agent;* or in case of his death, to his 
personal representative.® 

Pledgor not owner. Where the pledgor is not the 
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[§§ 250-253 


owner of the property pledged, the pledgor only is 
entitled to notice of sale,? and not the real owner of 
the property,'® unless the pledgee has notice of his 
ownership.?? 

A third person who is not the owner of the pledged 
property is not entitled to notice of an intended sale 
thereof,'? although he has an interest therein,!® es- 


pecially where the sale is made by direction of the 


owner.*+ 
[§ 253] c. Requisites and Sufficiency. The notice 


must inform the pledgor, or his agent or personal 
representative, that a sale is to be made of the 
pledged property,!® and generally must inform him 
of the time and place of sale,+® and must be given a 
reasonable time before sale so that the pledgor may 
have an opportunity to protect his interests.17 The 
names of the pledgor and pledgee may be omitted if 
the pledgor understands that the property to be sold 
isatis:+8 

Formality. Except where the manner in which the 
notice shall be given is prescribed by statute,+® it is 
not required that the notice shall be given in a formal 


97. See infra § 270. 
98. Water Power Co. v. Brown, 23 
Kan. 676. 


[a] Thus, where the pledgee of a 
bond upon the pledgor’s default sells 
it without notice, the maker of the 
bond in an action upon it cannot 
raise the objection that no notice 
was given the pledgor before the sale, 
because no one but the pledgor can 
recover for any loss sustained by 
failure to give notice. Water Pow- 
er Co. v. Brown, 23 Kan. 676. 

Poa Markham v. Jaudon, 41 N. Y. 

1. Union Springs First Nat. Bank 
v. Blue, 20 Ala. A. 107, 101 S 75. 

2. See infra § 260. 

3. U. S.—Bell v. Mills, 123 Fed. 
24, 59 CCA 104; Jacoby v. Jacoby, 
103 Fed. 473. 

Ark.—Union, ete., Trust Co. Vv. 
Harnwell, 158 Ark. 295, 250 SW 321; 
Fitzpatrick v. Forrest City Bank, 95 
Ark. 542, 129 SW 795. 

Cal.— Lowe v. Ozmun, 3 Cal. A. 
Dose SOM Tao), 

Ida. —Mechanics, ete., Nat. Bank v. 
Pingree, 40 Ida. 118, Oe eee GE 

Ind.—Dulin v. National City Bank, 
(A.) 1380 NE 426. 

Mo.—Hagan v. Continental Nat. 
Bank, 182 Mo. 319, 81 SW 171; Ten- 
nent v. Union Cent. L. Ins. Co., 1338 
Mo. A. 345, 112 SW 754. 

Oh.—Hellman v. Pogue, 13 Oh. Cir. 


Cini iS sesOS oe Oh. Cir Ct. 559) iat 
85 Oh. St. 463 mem, 98 NE 1131 
mem ]. 
Ss. D.—Walklin v. Horswill, 24 S. 
D191," 1238 NW 668. t 
Tex.—Hazleton v. Holt, (Civ. A.) 


285 SW 1115; Western Union Tel. Co. 
v. Haynes, (Civ. A.) 212 SW 260 [rev 
on other grounds (Commn. A.) 231 
SW 361]; Amarillo Nat. Bank v. Har- 
rington, 62 Tex. Civ. A. 179, 131 SW 
Ze 

Utah.—Foote v. Utah Commercial, 
etc., Bank, 17 Utah 2838, 54 P 104. 

Wash.—Richardson v. Foster, 100 
Wash. 57, 170 P 321; "Nagel v. Ham, 
88 Wash. 99, 152 P 520. 

Que.—Campbell v. Berger, 30 Que. 
Super. 86. 

[a] A mailed notice to the pledg- 
or, with no public notice, is an_in- 
sufficient notice of sale. Richardson 
vy. Foster, 100 Wash. 57, 170 P. 321. 

4 Ark.—Union, etc., Trust Co. v. 
Harnwell, 158 Ark. 295, 250 SW 321. 

Ida.—Mechanics, etc., Nat. Bank v. 
Pingree, 40 Ida. 118, 232 P 5. 

Mo.—Tennent v. Union Cent. L. Ins. 
Co., 1383 Mo. A. 345, 112 SW 754. 


Tex.—Amarillo Nat. Bank v. Har- 
ring ton, 62 )Tex. Giv. VA, 179; 130" Siw: 
31 


Utah.—Foote v. Utah Commercial, 
etc., Bank, 17 Utah 283, 54 P 104. 

[a] Illustration.—A provision in 
a pledge that the pledgee could sell 
the pledged note at public or private 
sale without notice permits a pri- 
vate sale to be made without notice 
to the pledgor, but does not mean 
that, if the pledgee elected to sell at 
a public sale, no notice of the sale 


‘would have to be given to the public, 


since such a construction would make 
the contract contradictory within it- 
self, and render it wholly meaning- 
less. Union, ete., Trust Co. v. Harn- 
well, 158 Ark. 295, 250 SW 321. 

5." Mechanics, ete. Nat. Bank v. 
Pingree, 40 Ida. 118, 232 P 5; Amaril- 
lo Nat. Bank vy. Harrington, 62 Tex. 
Civ. AX179, 134 Siw 231). 


6. Bell. v. Mills, 123 Fed. 24, 59 
CEA 104; Smith” vi Sawin, P41 Na Y. 
315, 86 NE 338; Wheeler v. New- 


bowld UG “Ne Y¥Ss392e [atin 2 aaNie Ws 
Super. 29]; Crawford v. LeFevre, 78 
W. Va. 73, 88 SH 1087. And see cases 
supra note 89. 

7. Washburn v. Pond, 2 Allen 
(Mass.) 474; Bryan v. Baldwin, 7 
Mans: U7 4 Wathes2eN. Vase = Potter 
vi Thompson, 10° R. a1 

8 Bell v. Mills,.123 Fed. 24, 59 
CCA 104; Buffalo German Ins. Co. v. 
Buffalo Third Nat. Bank, 19 Misc. 
564, 48 NYS 550 [aff 29 App. Div. 
137, 51 NYS 667 (rev on other grounds 
162 (Ne Ye) 163, 516) INE) 5215 348) Toa 
107) ]. 

9.e Smith sve Savany 4 IN ue lo; 


Sone 338 [aff 69 Hun 311, 23 NYS 
oO ; 

10. Smith v. Savin, supra. 

11. Le Marchant v. Moore, 150 N. 


Y. 209, 44 NE 770. 

12. Alexandria Bank, etc., Co. v. 
Honeycutt, 161 La. 261, 108 S 475. 

13. Alexandria Bank, ete., Co. v. 
Honeycutt, supra; Jenkins v. Smith, 
21 Misc. 750, 48 NYS 126. 

[a] Junior lienor.—Where a note 
is secured both by a mortgage and a 
pledge, the holder of a mechanic’s 
lien on the mortgaged property, 
which is junior to the mortgage lien, 
is not entitled to notice of sale of 
the pledge by the mortgagee. Jen- 
ae v. Smith, 21 Misc. 750, 48 NYS 
126 


14. Alexandria Bank, ete., Co. v. 
Honeycutt, 161 La. 261, 108 S 475. 

15. Stewart v. Drake, 46 N. Y. 
449; McCutcheon y. Dittman, 23 App. 


Div. 285, 48 NYS 360 [mod on other 
grounds 164 N. Y. 355, 58 NE 971]. 

[a] Newspaper advertisement.—It 
is not sufficient to send the pledgor 
merely a newspaper advertisement of 
an auctioneer, enumerating various 
properties but in no way indicating 
the fact that they include the pledg- 
or’s property, or that he has any in- 
terest in the sale. McCutcheon v. 
Dittman, 23 App. Div. 285, 48 NYS 
360 [rev on other grounds 164 N. Y. 
355, 58 NH 97]. 

16. Bell v. Mills, 123 Fed. 24, 59 


CCA 163; Washburn y. Pond, 2 Allen 
(Mass.) 474; Stewart v. Drake, 46 N. 
Y. 449; Markham vy. Jaudon, 41 N. 


Y 235 [rev 49 Barb. 462, 3 AbbPrNS 
286]; Wheeler v. Newbould, 16 N. Y. 
392; Lewis v. Graham, 4 AbbPr (N. 
Me) LOGS Conyngham’s App:, 57. Pa. 
474; Diller v. Brubaker, 52 ’Pa. 49 98, 
91 AmD 177. And see cases supra 
note 89. But see Worthington v. 
Tormey, 34 Md. 182 (holding that no- 
tice of the place of sale of stock is 
not necessary); Milliken v. Dehon, 
27 N. Y. 364 [rev 23 N. Y. Super. 325] 
(holding that, where a private sale is 
authorized by the terms of the con- 
tract, the time and place of sale need 
not. be stated in the notice to the 
Sai of the pledgee’s intention to 
se 

[a] Notice of a pledgee’s intention 
to sell securities pledged, in order to 
be sufficient, must be reasonable and 
state when, ‘where, and in what man- 
ner the sale would be held. Small. v. 
Housman, 208 N. Y. 115, 101 NE 700. 

17. Jacoby v. Jacoby, 103 Fed. 473; 
Maryland F. Ins. Co. v. Dalrymple, 25 
Md. 243, 89 AmD 779; Markham v. 
Jaudon, 41 N. Y. 235 ‘[rev 49 Barb. 
462, 3 AbbPrNS 286]; Crawford v. 
LeFevre, 78 W. Va. 73, 88 SE 1087. 

[a] Two days’ notice has been 
held sufficient. Stewart v. Drake, 46 
N. Y. 449; Willoughby v. Comstock, 
3, Hill CN. Y.) 389. 

[b] Notice held insufficient.—A 
notice posted by the pledgee about 
the close of business hours the day 
before the sale and received two 
hours before the sale is insufficient. 
Jacoby v. Jacoby, 103 Fed. 473. 

18. Earle v. Grant, 14 R. I. 228. 

19. See statutory provisions, and 
cases infra this note. 

[a] Where notice is required by 
statute, it must be served in the name 
prescribed to be sufficient. Andrews 
He New Orleans City Bank, 5 La. Ann. 
OEE t 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 253-254] 


manner.?° 


brought home to the pledgor.* 


Notice to the public, when given,? 
in the usual and customary manner for public sales 
at the place where the sale is to be made;*° and where 
such statements are not usual, it is not necessary for 
the notice to state that the property was pledged or 
that it was the property of the pledgor.?? 

[§ 254] d. Waiver—(1) Of Notice of Sale. 
pledgor may waive his right to have notice of the 


20. Earle v. Grant, 14 R. I. 228; 
Alexandria, ete, R. Co. v. Burke, 22 
Gratt. (63 Va.) 254. 

[a] “The safest course is to have 
a formal written notice served upon 
him, for then the fact of notice can 
be easily proved. If this safe course 
be not pursued, the creditor must, at 
his peril, be prepared to prove other- 
wise that the debtor was informed of 
the time and piace of sale a reason- 
able time before the same was to take 
place.” | Alexandria, ete., R. Co. v. 
Burke, 22 Gratt. (63 Va.) 254, 264. 

21. Richardson  y. 
Wash. rots Le Our 32 1c 


App. (D.'C.) 500; 
Tormey, 34 Md. 182. 


[a]. Notice held sufficient.—A let-| Y 
atten 
proper post office informing, him that 


ter addressed to the pledgor 


the property will be sold after a cer- 
tain date is a sufficient notice to bind 


him, notwithstanding he is at another | 
place on the day the letter is sent, and | 


a personal notice might, by reason- 
able diligence,~ be served on him. 


Worthington v. Tormey, 34 Md. 182.) 
[b] Proof of mailing insufiicient. | 


—The mailing of a notice by a 


pledgee to a pledgor of intention to’ 


sell the pledge is not _ sufficiently 


shown by the introduction of a car-! 
bon copy of an alleged letter import- 


ing such notice, accompanied by evi- 
dence tending to show that the letter 
was placed among other letters in a 
receptacle from which the pledgee’s 
messenger took letters for mailing, 


where the pledgor testifies that he. 
did not receive it, and it is not shown | 


that it was placed in an envelope ad- 
dressed to him and stamped. U. 


Trust Co. v. Blundon, 42 App. (D. C. | 


500. 

23. Bryan v. Baldwin, 7 Lans. 174 
fatte52 Nee Yi123.2 12 

24. Warle v. Grant, 14 R. I. 228; 
Alexandria, etc., Co. v. Burke, 23 
Gratt. (63 Va.) 254; Crawford v. 
LeFevre, 78 W. Va. ig 88 SH 1087. 

25. See supra § 2 

26. U. S.—Bell v. Mills, 123 Fed. 
24, 59 CCA 104. 

Ark.—Union, éte., Trust Co. v. 
Harnwell, 158 Ark. 295, 250 SW 321. 

Cal.—Lowe v. Ozmun, 3 Cal. A. 387, 
86 P 729. 

Ida.—Mechaniecs, ete., Bank v. Pin- 
gree, 40 Ida. 118, 232 P 5. 
pend so bebert v. Lowish, (A.) 168 

E 

Utah.—Foote v. Utah Commercial, 
ete., Bank, 17 Utah 283, 54 P 104. 

[a] Notice held insufficient.—In a 
sale at noon, advertisement in the 
paper the evening before, and on the 
morning of the sale, is insufficient. 
Jacoby v. Jacoby, 103 Fed. 473. 

[b] Notice held insufficient.—Ep- 
pert v. Lowish, (Ind. A.) 168 NE 616. 

27. Bell v. Mills, 123 Fed. 24, 59 
CCA 104. 

28. U. S.—McDougall v. Hazeiton 
Tripod-Boiler Co., 88 Fed. 217, 31 CCA 
487. 

Ala.—Sharpe v. Birmingham Na- 
tional Bank, 87 Ala. 644, 7 S 106; 
Whitlock vy. Heard, 13 Ala. 726; 48 
AmD 73; Union Springs First Nat. 
Bank v. "Blue, 20 Ala. A. 107, 101 S 


Except where public notice is required,?! 
it is sufficient that notice is sent by mail to the 
pledgor’s post office,?? or is left at his place of busi- 
ness, in his absence, with a person in charge there- 
of,?° or that knowledge that the sale is to be made is 


> should be given 


Foster, 100 | 


22. U.S. Trust Co. v. Blundon, 42) 
Worthington. v. | 
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sale.?§ 


The 


wig, 
Ark.—Fitzgerald v. 
Ark. 742, 29 AmR 3. 
Cal.—Child v. Hugg, 


Blocher, 32 


41 Cal. 519; 


owe Vv. Ozmiun) 3) Cal. A. -387, 86 P 
729. 

Ill.—MeDowell v. Chicago Steel 
Works, 124 Ill. 491, 16 NH 854, 7 
AmSR 3881. 

Iowa.—Robinson v. Hurley, 11 
Iowa 410, 79 AmD 497. 

Md.—Bryson v. Rayner, 25 Md. 424, 


90 AmD 69. 

Mass.—Guinzburg v. H. W. Downs 
Co.,, 165 Mass. 467, 43 -NE 195,52 
AmSR. 525. 

N. Y.—Brass v. Worth, 40 Barb. 
648; Millikin v. Dehon, 23 N. Y. Su- 
per. 325 [rev on other grounds 27 N. 

- 364]; Willoughby v. Comstock, 
3 Hill 389. 

Oh.—Glidden v. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42 NE 995, 43 
LRA 737. ! 

Pa.—Conyngham’s App,, 57 Pa. 474. 

R. I.—Earle v. Grant, 14 R. I. 228. 

Wis.—Mowry v. Wood, 12 Wis. 413. 

Eng.—Tucker v. Wilson, 1 P. Wms. 
261, 24 Reprint 379. 

[a]. Tilustration.—Where one _ is- 
sued a power of attorney to another, 
authorizing him to “buy, sell, assign 


and transfer, in his discretion, gold,' 


stocks and bonds, and to draw, exe- 
cute, sign and deliver, for me and in 
my name, all orders, checks, or other 
instruments in’ writing, whatsoever, 
which shall or may, in his discretion, 
be necessary in the conducting, car- 
rying on and transacting the business 


of buying and selling gold, stocks,”’ | 


and the attorney purchased on his 
own credit for the account of plain- 
tiff, stocks on a margin which he held 
as pledgee, the instrument operated 
as a waiver by the pledgor of the 
right of notice of sale. Wicks v. 
Hatch, 62.N. Y. 535.[aff 38 .N. Y: Su- 
per. 95]. 

[b] Question for court.—Where 
the waiver of notice is in writing, 
its sufficiency is for the court, not 
Me the jury. Mowry v. Wood, 12 Wis. 

{c] Waiver not implied from re- 
lationship.— Where the president of a 
bank becomes a borrower from the 
bank, and pledges collateral security, 
it cannot be inferred, merely from 
that relationship, that he gave the 
bank power to sell the pledge with- 
won notice. Conyngham’s App., 57 Pa. 

{d] Subsequent sale-—Where a 
pledgee, who has authority to sell 
without notice to the pledgor, buys 
in the property at his own sale, a 
subsequent sale by him without no- 
tice to the pledgor is a good exercise 
of the power. Elbert v. Patten, 2 Pa. 


Co.,.20 
29. Kennedy v. Buckeye Cotton 
Oil Co., 29 Ga. A, 167,124 SH 79; 


Hamilton v. State Bank, 22 Lowa 306; 
Thomas v. Graves, 89 Vt. 339, 95 A 
643; Royal Bank v. Doten, (Alta.) 
(192713) DomlL, 305.7 “PLo2t | 2 
WestWkly 670. 

[a] Thus, where by agreement for 
a pledge the pledgor consents to a 
private sale of the pledged goods, he 
waives notice of the sale. Thomas v. 


[49 C.J.] 1001 


Such waiver may be made by the express 
consent of the pledgor to a sale without notice,?® not- 
withstanding a statutory provision authorizing a 
private sale and prescribing the notice to be given in 
such eases;*® or it may be implied from the 
rounding cireumstanees.?? 

By express stipulation. The general rule requiring 
a pledgee to give notice of the sale of the pledged 
property®? is subject to such other agreements as the 
parties may make;** and unless there is a statutory 
provision to the contrary,®* the right of the pledgor 
to notice of sale may be waived by an express stipu- 
lation to that effect in the contract of pledge;*° and 
where the pledgor, at the time of making the pledge, 


sur- 


Graves, 89 Vt. 339, 95 A 643. 

30. Kennedy v. Buckeye Cotton 
Oil SCOy29 Gav AVe16 GT, ale Sh ais 
Wilkes v. Allegan Fruit, etc., Co., 233 
Mich. 215, 219, 206 NW 483; ’Ard- 
more State Bank v. Mason, 50 OkKl1. 
568, 120 P 1080, 39 LRANS 292. _ 

“The statute serves purposes with- 
out striking down long-time and le- 
gitimate contract rights and powers. 
It provides the power of sale and the 
procedure to be followed in the ab- 
sence of agreed procedure in pledges 
of collateral as security. It abro- 
gates the holdings that a contract 
power to sell at public or private sale 
impliedly waives notice of sale. It 
does not outlaw waiver of rights.” 
A y. Allegan Fruit, etc., Co., su- 


Ppa Thus, under a statute provid- 
ing that the pledgee may sell property 
after the debt becomes due, upon 
thirty days’ notice, “unless otherwise 
provided by contract,’ where the 
agreement provides that property 
pledgéd as security was to be. held 
only until April 1, the necessity of 
thirty days’ notice was eliminated, 
as the contract did otherwise pro- 
vide. Kennedy v. Buckeye Cotton 
Oil Co., 29 Ga. A. 167, 114 SE 79. 

[b] In New York a pledgee can 
make sale of pledged property by spe- 
cial agreement with the pledgor, 
without giving the statutory notice 
and advertisement required by Lien 
L. §§ 201, 202. Fullerton v. Northern 
Bank, 184 App. Div. 37, 171 NYS 547. 

31. Smith v. Craig, 211 N. Yo456, 
105 NE 798, AnnCasl1915B 937. 

32. See supra § 250. 

33. Smith v. Craig, supra. 

34. Atlantic Nat. Bank v. Moore, 
29 Ariz. 468, 242 P 1009, 48 ALR 1184. 

35. U. S.—Huiskamp v. West, 47 
Fed. 236 [rev on other grounds 63 
Fed. 749, 11 CCA 401]. 

Ala.—Union Springs First Nat. 
Bank v. Blue, 20 Ala. A. 107, 101 S 
15. 

Ariz.—Atlantic Nat. Bank Vv. 
Moore, 29 Ariz. 346, 241 P 601. 

Ark.—Union, ete, Trust Co. v. 
Harnwell, 158 Ark. 295, 250 SW 321; 
Fitzgerald v. Blocher, 32 Ark. 742, 29 


AmR 3. 
Cal.—Hyatt v. Argenti, 3 Cal. 151; 
DNS oo i LS ( 


Williams v. Parker, 30 Cal. 
P 550; Frese v. New York Mut. L. 
InsiCo., 11 CalkeA. 387210105: P2655 

Colo.—Bryson vy. Equitable Oil Co., 
82 Colo. 220, 257 P 1082. 

Conn.—Stevens v. Hurlbut Bank, 31 
Conn. 146. 

Ga.—Thornton v. Martin, 116 Ga. 
115, 42 SE 348. 

Ill.—State Nat. Bank v. Baker, 128 
Ill. 533, 21 NE 510, 4 LRA 586; Loom- 
is’sva (Staves (2s0H 1. 16235) Alaris) sv. 
Thomas; 3T I AY 617 

Iowa.—Carson v. Iowa City Gas- 
Light Co., 80 Iowa 638, 45 NW 1068; 
Hamilton v. State Bank, 22 Iowa 306; 
Robinson v. Hurley, 11 Iowa 410, 79 
AmD 497. 

Md.—Steelman v. Weiskittel, 88 
Md. 519, 42 A 216; Baltimore Mar. 
Ins. Co. v. Dalrymple, 25 Md. 269; 
Maryland F. Ins. Co. v. Dalrymple, 25 
Md. 242, 89 AmD 779. 

Mass.—Whitman y. Boston. Termi- 


1002. [49 C.J.] 


waives notice of sale, he cannot after the sale of the 
pledge complain of want of notice;*® nor in such a 
ease is the pledgee bound to notify the pledgor of the 
grounds on which he exercises the power of sale.*7 
A stipulation in the contract authorizing the pledgee 
to make a public or private sale has been held to au- 
thorize him to sell without notice of the time or place 
of sale;*8 but there is authority to the contrary.®° 
A waiver stipulation that the pledged property may 
be sold either at public or private sale without notice 
applies only to notice to the pledgor of a private 
sale,*#° and if the pledgee elects to sell at public sale, 
he must give public notice thereof.++ 

An agreement authoriz- 


Without further notice. 
ing a sale, upon default, without 


waives notice of the time and place of sale,*” but not 
the pledgor’s right to actual notice by demand for 


payment or otherwise.#? 


nal Refrigerating, Co., 233 Mass. 386, 
124 NE 43. 

Mich.—Wilkes v. Allegan Fruit, 
etc., Co., 233 Mich. 215, 206 NW 483. 

Mo. oan v. Allen, 70 Mo. 290. 

N. Y.—Smith y. Craig, 211 N. Y. 
456, 105 NE 798, AnnCas1915B 937; 
Williams v. U. S. Trust Wosralso: N. 
Y. 660, 31 NE 29 [aff 14 NYS 502]; 
Milliken v. Dehon, 27 N. Y. 364 [rev 
23 N. Y. Super. 325]; Fullerton v. 
Northern Bank, 184 App. Div. 37, 171 
NYS 547; Stevens v. Mutual L. Ins. 
Co.,, 183: App. Div. 629, 171 NYS 296 
{rev on other grounds 227 N. Y. 524, 
125 NE 682]; Genet v. Howland, 45 
Barb. 560, 30 HowPr 360. 

Okl.—Ardmore State Bank vy. Ma- 
son, 30 Okl. 568, 577, 120 P 1080, 39 
LRANS 292 [cit Cyc]. 

Pa.—Empire Nat. Bank v. High 
Grade Oil Refining Co., 260 Pa. 255, 
103 A 602; Jeanes App., 116 Pa. 573, 
11 A 862, 2 AmSR 624; Hempstead 
First Nat. Bank v. Duke, 14 Pa. Dist. 
183; Elbert v. Jeanes, 2 Pa. Co. 67. 

. I.—Earle v. Grant, 14 R. I. 228. 

Tenn.—Goodman vv. Bradley, 1 
Tenn. Civ. A. 475. 

Tex.—Dullnig v. Weekes, 16 Tex. 
Civ. A. 1, 40 SW 178. 

Vt.—Thomas v. Graves, 89 Vt. 339, 
95 A 643. 

Alta.—Royal Bank v. Doton, [1927] 
a a 305, [1927] 2 WestWkly 

{a] Trustee in bankruptcy of the 
pledgor is not entitled to notice of 
sale under such a stipulation. Whit- 
man v. Boston Terminal Refrigerat- 
ing Co., 233 Mass. 386, 124 NE 43. 

[b] Application to substituted 
property.— Where spurious shares of 
stock are pledged, and afterward 
valid shares are substituted for them, 
the identity of the pledge is not de- 
stroyed, and under a stipulation in 
the original contract waiving notice 
the substituted shares may be sold 
without notice. Jeanes APP», 116 Pa. 
5738, 11 A 862, 2 AmMSR 624 

[e] On certain contingency.—An 
agreement that a sale may be made 
on a certain contingency without no- 
tice does not authorize a sale on a 
different ground without notice. 
Huiskamp v. West, 47 Fed. 236 [rev 
on other grounds 63 Fed. 749, 11 CCA 
401]. 

36. Fitzgerald v. Blocher, 32 Ark. 
742, 29 AmR 3; Empire Nat. Bank 
Vv. High Grade Oil Refining Co., 260 
Pa. 255, 103 A 602. And see cases su- 
pra note 3D. 

{a] Improper address.—Where a 
note authorizes the holder to sell col- 
Jateral without notice and upon de- 
fault he sends a letter notifying of a 
contemplated sale, which in the ordi- 
nary course of business would have 
enabled the pledgor to protect the 
collateral, he cannot. complain that 
the letter was not properly addressed. 
Empire Nat. Bank v. High Grade Oil 
Refining Co., 260 Pa. 255, 103 A 602. ; 
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[§ 255 


[§§ 254-255 


By agent. An agent of the pledgor who has only 
special authority to make the pledge has no authority 
to waive a statutory notice of sale.** 

] (2) Of Right To Sell without Notice. The 
right of the pledgee to sell without notice*® may be 
waived by the pledgee,#® even where it is stipulated 
that the sale may be made without notice,#7 and such 
waiver requires no new or independent considera- 
tion to support it.48 The waiver may be made either 
expressly,*? or it may be implied from the pledgee’s 
conduct,®°° such as his granting indefinite indulgence 
to the pledgor.>+ 


But it has been held that such 


power to sell without notice is not waived by a mere 


further notice, 


pledge.®* 


387. McDougall v. Hazleton Tripod- 
Boiler Co., 88 Fed. 217, 31 CCA 487. 

38. Union Springs First Nat. Bank 
Vad Bluey. (20) rAtas @ A. LO ed OLS. Kol; 
McDowell v. Chicago Steel Works, 124 
Til. 491, 16 NE 854, 7 AmSR 381; Mil- 
liken v. Dehon, 27 N. Y. 364 [rev 23 
N. Y. Super. 325]; Millikin v. Dehon, 
23 N. Y. Super. 325 [rev on other 
grounds 27 N. Y. 364] 

[a] Thus, where tie pledgee is 
authorized to sell at public or private 
sale, and the pledgee upon default 
gives notice that, unless the debt is 
paid, he will sell the property, notice 
of the time and place of sale is not 
necessary. Haskins vy. Patterson, 1 
Edm. Sel. Cas. (N. Y.) 120. 

[b] No contractual duty is 
breached by sale without notice of 
property pledged as collateral securi- 
ty for a demand note, where the prop- 
erty was the property of the pledgee 
at the time the note was ‘given, and 
at the time the sale was made, by 
virtue of mortgages, and the note au- 
thorized a sale at public or private 
sale, with or without notice. ‘Union 
Springs First Nat. Bank v. Blue, 20 
Ala. A. 107, 101 S 75. 

39. Bates v. Wiles, 1 Handy 532, 12 
Oh. Dec. (Reprint) 274; Lester v. 
Hieman, 4 Oh. Dec. (Reprint) 132, 1 
ClevLRep 52. 

40. Union, etc., Trust Co. v. Harn- 
well, 158 Ark. 295, 250 SW 321; Me- 
chanics, ete., Nat. Bank v. Pingree, 
40 Ida. 118, 232 P 5; Tennent v. Union 
Cent. L. Ins. Co., 133 Mo. A. 345, 112 
SW 754. 

41. Union, etc., Trust Co. v. Harn- 
well, 158 Ark. 295, 250 SW 321; Me- 
chanics, etc., Nat. Bank v. Pingree, 
40 Ida. 118, 932 P 5; Dulin v. National 
City Bank, (Ind. "A) 130 NE 426; 
Tennent v. Union Cent. L. Ins. Co., 
133 Mo. A. 345, 112 SW 754. 

[a] Reason for rule.—Such a stip- 
ulation does not mean that, if the 
pledgee “elected to sell at public sale, 
no notice of the sale would have to be 
given to the public. Such a construc- 
tion of the contract of pledge would 
render the same contradictory within 
itself, because a public sale could 
not be conducted unless the public 
were invited to participate therein. 
Such construction of the contract 
would render the same wholly mean- 
ingless.”> "Union; ‘etc’, “rust (Con v; 
SE we 158 Ark. 295, 303, 250 SW 

[b] Illustration.—A contract en- 
titling a pledgee to sell at “any pub- 
lic or private sale, without advertis- 
ing the same, or demanding payment, 
or giving notice,’ does not confer up- 
on the pledgee the right to hold a 
public sale without giving the pub- 
lic notice of such sale. Dulin v. Na- 
tional City Bank, (Ind. A.) 130 NE 
426, 427. 

Notice to public generally see su- 
pra § 251. 

42. Maryland Fy Ins. Co. v. Dal- 


delay in making sale.®? 

Recalling waiver. 
made, it cannot be recalled by the pledgee without no- 
tice to the pledgor and an opportunity to protect the 


Where such a waiver has been 


rymple, 25 Md. 242, 89 AmD 779. 

43. Smith v. Shippers’ Oil Co., 120 
La. 640, 45 S 533 

[a] ‘Mlustration.—Under a “note 
payable at the bank of the payee, pro- 
viding that it is secured by a pledge 
of the securities mentioned on the 
reverse thereof, with the right to call 
for additional security should the 
same decline, and, on failure to re- 
spond, the note to become due and 
payable on demand, with full power 
and authority to sell the pledged se- 
curities at the option of the bank, 
without further notice, the pledgor 
does not waive his right to actual no- 
tice by demand for payment or oth- 
erwise of the intention of the pledgee 
to sell, the words ‘further notice” 
implying actual previous notice of 
demand for payment. Smith v. Ship- 
pers’ Oil Co., 120 La. 640, 45 S 533. 
YY i Van Arsdale vy. Joiner, 44 Ga. 

45. See supra § 254. 

46. U.S. Trust Co. v. Blundon, 42 
App. (D. C.) 500. And see cases infra 
notes 47-51. 

47. U.S. Trust Co. v. Blundon, su- 
pra; Toplitz v. Bauer, 161 N. Y. 325, 
55 NE 1059. 

48. U.S. Trust Co. v. Blundon, 42 
App. (D. C.) 500; Toplitz v. Bauer, 
LOUENE LY. 32595) "NE 1059. 

49. Manning v. Heidelbach, 153 
App. Div. 790, 138 NYS 750. And 
see case infra note 50. 

50. Smith Re Beet sy Oil Co., 120 
La. 640, 45 S 

Sis Drake te noe Nat. Bank, 44 
Colo. 49, 96 P 999; Thornton v. Mar- 
tin, 116 Ga. 115, 42 SH.348; Bailey 
v. American Deposit, etc.; Co., 165 N. 
Yay 62,2 SONIDO S: Pate 52 App. Div. 
402, 65 NYS 3380]; Toplitz v. Bauer, 
161 N. Y. 325, 55 NE 1059; Furber v. 
National Metal Co., 118 App. Div. 263, 
103 NYS 490 [aff 193 N. Y. 622 mem, 
86 NE 1124 mem]; Moses v. Grainger, 
106 Tenn. 7, 58 SW 1067, 58 LIRA 857. 

[a] Waiver may be ‘impliea from 
an acceptance of partial payments 
and indulgence for four years. Moses 
v. Grainger, 106 Tenn. 7, 58 SW 1067, 
63 ERA 85%: 

[b] Agreement to postpone not 
shown.—The fact that, two or three 
days before the sale of collateral 
pledged as security for a note, the 
pledgee notified the maker that he 
wanted to collect the note within a 
short time, and the maker replied that 
he was ready to pay whenever the 
pledgee wished, is insufficient to show 
an agreement to postpone the sale 
until further notice, and is irrelevant. 
Thornton v. Martin, 116 Ga. 115, 42 
SE 348. 

52. Thornton v. Martin, supra; 
Robinson v. Hurley, 11 Iowa 410, 79 
AmD 497; Wilkes v. Allegan Fruit, 
etc., Co., 283 Mich. 215, 206 NW 483. 

53. Toplitz v. Bauer, 161 N. Y. 325, 


| 55 NE 1059. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a. * 
oe, 


Vk 


§§ 256-260] 


[§ 256] e. Excuse for Failure To Give Notice. 
The inability of the pledgee to give notice of the time 
and place of sale does:not entitle him to sell without 
notice,>* unless such inability has been caused by_ 


act. of the pledgor.®® 
[§ 257] 5. Time of Sale. 


so.58 


the pledgee to postpone the sale.®? 


Where.notice given. Where notice of the time of 
sale has been given,®* the sale must be held at the 


time mentioned in the notice.®* 
[§ 258] 6. Place of Sale.%> 


54 Strong v. National Mechanics’ 
Banking Assoc., 45 N. Y. 718. 

55. Racine City Bank v. Babcock, 
5 F. Cas. No. 2,741, Holmes 180; Pot- 
ter v.. Thompson, 10) Ra Ta le 

[a] Acts of pledgor excusing no- 
tice.—(1) Absence in Europe. Pot- 
ter’ vy." "Thompson, 10+-R:-°f.. 1. (2) 
Bankruptcy of pledgor corporation 
and winding up of business. Racine 
City Bank v. Babcock, 5 F, Cas. No. 
2,741, Holmes 180. 

56. Hazleton v. Holt, (Tex. Civ. 
A.) 285 SW 1115. 

[a] Power to designate time.— 
The party granting a power of sale 
in the pledge agreement has the right 
to designate the time and manner of 
its exercise. Hazleton v. Holt, (Tex. 
Civ. A.) 285 SW 1115. 

Duty to sell at specified time see 
supra § 247. 

57. Thornton v. Martin, 116 Ga. 
115, 42 SE 348; Robinson v. Hurley, 
11 Iowa 410, 79 AmD 497. 

58. Whitman v. Boston Terminal 
Refrigerating Co., 233 Mass. 386, 124 
NE 43. 

59. Guinzburg v. H. W. Downs 
Co., 165 Mass. 467, 43 NE 195, 52 
AmSR 525; Laclede Nat. Bank v. 
Richardson, 156 Mo. 270, 56 SW 1117, 
79 AmSR 528; Franklin Nat. Bank v. 
Newcombe, 1 App. Div. 294, 37 NYS 
OT [atl 157 N. -Y.. 699 mem, 51) NE 
1090 mem]. 

60. Franklin Nat. Bank v. New- 
combe, supra. 

{a] Sale is not invalid merely be- 
cause made when the market was in 
poor condition. Franklin Nat. Bank 
v. Newcombe, 1 App. Div. 294, 37 NYS 
271 {aff 157 N. Y. 699 mem, 51 NE 
1090 mem]. 

61. Cal.—Hudgens v. Chamberlain, 
161 Cal. 710, 120 P 422. 

Ky.—Louisville Banking Co. v. W. 
H. Thomas, etc., Co., 68 SW 2, 24 
KyL 115 [reh den 69 SW 1078, 24 
KyL 811]. 

La.—Union Nat. Bank v. Forsyth, 
S50 uwarwAnm 7.70, 23 S907;: Rasch, wv. 
His Creditors, 1 ‘La. Ann. 31 

Mass.—Whitman v. Boston Ter- 
minal Refrigerating Co., 233 Mass. 
386, 124 NE 43; Newsome v. Davis, 
133 Mass. 343. 3 

Tex.—King v. Texas Banking, etc., 
Co.. 58 Tex. 669. i 

62. Laclede Nat. Bank v. Richard- 
son, 156 Mo. 270, 56 SW 1117, 79 
AmSR 528. 

63. See supra § 253. 

64. Genet v. Howland, 
(N. Y.) 560, 30 HowPr 360. 

65. Sale of pledged stock on board 
or exchange see Corporations § 1135. 

66. Thornton v. Martin, 116 Ga. 
115, 42 SE 348; -Guinzburg v. H. W. 


45 Barb. 


Unless there is a spe- 
cial agreement making it the duty of the pledgee to 
sell within a specified time after default,°® the 
pledgee is not bound to sell promptly upon the 
pledgor’s default,°* but he may, at his election, do 
The time of sale, however, must be reason- 
able,®® and where it is so, the pledgee is not liable 
because the market was in poor condition,®® and he 
is not bound to postpone the sale, even though the 
property is then depreciated in value.°! 
been held that, where the weather is inclement, the 
bidders few, and the bids very low, it is the duty of 


The pledgee must fix 
a reasonable place for the sale of the property ;°° and 
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tice, 


[49 C.J.] 1002 


where notice of the place of sale has been given,®” the 
sale niust be held at the place mentioned in the no- 
tice,®8 and where the pledgor, upon receiving due no- 
makes no objection to the place of sale, he can- 


not claim after the sale that the place was improper.®? 


itive bidding.“ 


General. 


But it has 


In order to constitute the sale a public sale*°® it must 
be held in a public place where there may be compet- 


[§ 259] 7. Manner and Conduct of Sale*’—a. In 
In the absence of a special agreement or 
statute as to the manner of sale, a sale of pledged 
property may be made in the same manner in which 
pledges are usually sold." 
must comply with special provisions as to the man- 
ner of sale, contained in the contract of pledge,‘* or 
in a governing statute,7> unless the parties have ex- 
pressly contracted otherwise.*°® 


The pledgee, however, 


Tf. the pledgee sells 


as provided by law and by the contract, without doing 


complain.*7 


anything to prevent a fair sale, the pledgor cannot 


[§ 260] b. Public or Private Sale—(1) Public Sale. 


Downs Co., 165 Mass. 467, 438 NE 195, 
52 AmSR 525. 

fa] A real estate salesroom has 
been held a preper place at which to 
sell pledged bonds. Farmers’ Nat. 
Bank v. Venner, 192 Mass. 531, 78 NE 
540, 7 AnnCas 690. 

67. See supra § 253. 

68. Genet v. Howland, 45 Barb. 
(N. Y.) 560, 30 HowPr 360. 

69. Guinzburg v. H. W. Downs 
Co., 165 Mass. 467, 48 NE 195, 52 
AmSR 525. ; 

70. See infra § 260. 

71. In re Thompson, 276 Fed. 313 
[rev on other grounds 284 Fed. 65]; 
Hagan v. Continental Nat. Bank, 182 
Mo. 319, 81 SW 171. 

[a] A sale of a pledge in the office 
of pledgee’s attorney, where there is 
present only the attorney, pledgee, 
and a third person, who does not de- 
sire to bid, is not a public sale. In 
re Thompson, 276 Fed. 313 [rev on 
other grounds 284 Fed. 65]. 

Sale on board or exchange see Cor- 
porations § 1135. 

72. Manner and conduct of ju- 
dicial sale see infra § 286. 

73. Ree ig Pueblo Nat. Bank, 44 
Colo. 49,996 P4999. 

74. U. ies re Thompson, 276 
Fed. 313 [rev on other grounds 284 
Fed. 65]. 

Cal.—Bourn v. Dowdell, 5 Cal. Un- 
rep. Cas. 820, 50 P 695. 

Colo. —Bryson v. Equitable Oil Co., 
82 Colo. 220, 257 P 1082 

95°Gay 731, 


Ga. —Waring Vv. Gaskill, 
22 SE 659. 

La.—Smith v. Shippers’ Oil Co., 120 
La. 640, 45 S 533. 

N. Y.—Brown v. Ward, 10 N. Y. 
Super. 660, 9 HowPr 497; Palmer v. 
Mutual L. Ins. Co., 38 Misc. 318, 77 
NYS 869. 

Utah.—Foote v. Utah Commercial, 
etc., Bank, 17 Utah 283, 54 P 104. 

Wis.—Mowry v. Wood, 12 Wis. 413. 

75. United Bank, etc., Co. v. Jones, 
30 Ariz. 557, 249 P 747; Halliday v. 
Stewart County Bank, 112 Ga. 461, 37 
SE 721; Mechanics, etc., Nat. Bank 
v. Pingree, 40 Ida. 118, 232 P 5; 
v. Utah Commercial, etc., Bank, 17 
Utah 283, 54 P 104. 

{a] Thus, where, under the pledge 
fa sale may be either public or pri- 
vate, and the pledgee elects to make 
public sale he must follow statutory 
rules governing public sales. United 
Bank, etc.; Co. v. Jones, 30 Ariz. 557, 
249 P 747; Foote v. Utah Commer- 
cial, ete., Bank, 17 Utah 283, 54 P 104. 

76. Halliday v. Stewart County 
Bank,. 112 Ga. 461, 37 SE 721; Ard- 
more State Bank v. Mason, 30 OQOkl. 
568, 120 P 1080, 39 LRANS 2942. 

77. Williams vy. Parker, 30 Cal. 


Foote’ 


In the absence of a special agreement otherwise,‘® a 
sale of pledged property must be at publie auction,’® 


A. 71, 157 P 550. 7 

78. Union, ete., Trust Co. v. Harn- 
well, 158 Ark. 295, 250 SW 321; Oka- 
da, v. Akahoshi, 29 Hawaii 7193 
Wheeler v. Newbould, 16 N. Y. 392 
[aff 12 N. Y. Super. 29]... And. see 
cases infra note 79. 

79. Ala.—Persons v. Russell, 212 
Ala. 506, 103 S 543; Sharpe v. Bir- 
ne ae Nat. Bank, 87 Ala. 644,7 S$ 

Ark.—Union, ete., Trust Co. v. 
Harnwell, 158 Ark. 295, 250 SW 321; 
Fitzpatrick v. Forrest City Bank, 95 
Ark. 542, 544, 129 SW 795 [cit Cye]. 

Cal.—McAulay v. Moody, 128 Cal. 
202, 60 P 778. : 

Colo.—Morgan v. Dod, 3 Colo. 551; 
Ee v. Williams, 5 Colo. A. 184, 36 

Dak.—Everett v. Buchanan, 2 Dak. 
249, 6 NW 439, 8 NW 31 


Ga. —Campbéll Vv. Redwine, 22 Ga. 
A. 455, 96 SE 347. 
Akahoshi, 29 


Hawaii.—Okada _ v. 

Hawaii 719. 

Ill.—Sell v. Ward, 81 Tll. A. 675. 

Ind.—Indiana, ete., Co. v. Me- 
Kernan, 24 Ind. 62. 

Iowa.—Carson v. Iowa City Gas- 
| Light Co., 80 Iowa 638, 45 NW 1068. 

Md. —Bryson Vv, Rayner, 25 Md. 424, 
90 AmD 69; Baltimore Mar. Ins. Co. 
Vv. Dalrymple, 25 Md. 269; Maryland 
F. Ins. Co. v. Dalrymple, 25 Md. 242, 
89 AmD 779. 

Mass.—Hancock vy. Franklin Ins. 
Co., 114 Mass. 155; Fletcher v. Dick- 
inson, 7 Allen 23; ‘Washburn v. Pond, 
2 Allen 474. 

Mich.—Drake v. Cloonan, 99 Mich. 
121, 57 NW 1098, 41 AmSR 586. 

Mo.—Hagan vy. Continental Nat. 
Bank, 182 Mo. 319, 81 SW 171. 

N. Y.—Ogden v. Lathrop, 65 N. Y. 
158 [rev 35°N. Y. Super,’ 73]; Strong 
v. National Mechanics’ Banking As- 
soc., 45 N. Y. 718; Genet v. Howland, 
45 Barb. 560, 30 HowPr 360; Wheel- 
er Vv. Newbould, Pj IN fe YE ‘Super. 29 
aff 16 N. Y. 392]; Brown v. Ward, 
0 N. Y¥. Super. 660, 9 HowPr 497; 
Dykers v. Allen, 7 Hill 497, 42 AmD 
es Willoughby v. Comstock, 3 Hill 

Oh.—Hellman vy. Pogue, 13 Oh. Cir. 
Ct. N. S. 368, 32 Oh. Cir. Ct. 559 [aft 


85 Oh. St. 463 mem, 98 NE 1131 
mem]. 

a. SS 116 Pa. bio, Ly 
A 862, 2 AmSR 624 Conynghams 
App., 57 Pa. 474; Diller v- Brubaker, 


52 Pa. 498, 91 AmD 177. 
R. I.—Earle v. Grant, ROSE 228. 
S. D.—Walklin v. Horswill, 24 S. 
D. 191, 123 NW 668. 
fs Tex: "King v. Texas Banking, etc., 
Co., 58 Tex.) 669; ‘huckett vy. Town 
send, 3 Tex. 119, 49 AmD 723; Haynes 
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after due advertisement or notice thereof,8® and an 
opportunity to the public to bid on the propérty,’? 
and reasonable notice to the pledgor of the time and 
In some jurisdictions these rules are 
and a statute requir- 
ing public advertisement and sale of a pledge has 
been held to apply to an oral pledge.** 

[§ 261] (2) Private Sale. In accordance with the 
rule stated in the preceding section,*® a private sale 
is unauthorized and is not binding on the pledgor,*® 
although a demand and notice on 


place of sale.°? 
expressly declared by statute,** 


v. Western Union Tel. Co., (Commn. 
A.) 231 SW 361 frev (Civ. A.) 212 
SW 260]. 
Utah.—Foote v. Utah Commercial, 
etc., Bank, 17 Utah 283, 54 P 104. 
Wash.—Nagel v. Ham, 88 Wash. 
SOF 02, lb 2 eo 208 ficlit.C yells 


Que.—Campbell -v. Berger, 30 Que. 
Super. 86. 
[a] Rule applied.—(1) Under a 


statute requiring the collector to de- 
liver to the purchaser of land sold 
for delinquent taxes a certificate of 
purchase, which certificate shall be 
assignable in law, etc., when a cer- 
tificate is by the purchaser at a sale 
assigned as security for a debt, in 
the absence of a stipulation, the as- 
signor’s rights can only be foreclosed 
by public sale after due notice. Fitz- 
patrick v. Forrest City Bank, 95 Ark. 
5A2e LIS MSW. 195. 3 @) pal pledeee7s 
sale in his private office upon notice 
only to a.limited number of persons 
is not a public sale,-and, in the ab- 
sence of express agreement, the 
pledge is not terminated by his bid- 
ding off the property. Hellman v. 
Pogue, 13. Oh. Cir. Ct. N.S. 368, -32 
Oh Cir -Cisoo9” fati so (Oh. Ste. 463 
mem, 98 NE 1131 mem]. 

80. See supra § 251: 

81. Union, etc., Trust Co. v. Harn- 
well, 158 Ark. 295, 250 SW 321. 

82. See supra §§ 250, 253. 

83. See statutory provisions. 

{a] In North Dakota Rev. Codes 
(1905) § 6296, which provides gener- 
ally that liens on personalty may be 
foreclosed on notice in the manner 
provided for foreclosure of mort- 
gages on personalty, did not repeal 
the special provision relating to the 
foreclosure of pledged property as 
contained in Civ. Code § 76 (Rev. 
Codes [1905] §§ 6193, 6218), requir- 
ing a sale at auction or a judicial 
sale. Reeves v. Bruening, 16 N. D. 
398, 114 NW 313. 

84. Cooper-Smith Co. v. Bell, 137 
S. C. 1, 134 SE 658 [overr Sellers v. 
Hancock, 42 S. C. 40, 20 SE 13]. 

85. See supra § 260. 

86. Ark.—Union, etc., Trust Co. v. 
Harnwell, 158 Ark. 295, 250 SW 321; 
Fitzpatrick v. Forrest City Bank, 95 
Ark. 542, 129 SW 795. 


Colo. 5 Colo. 
PRS SAIS © tg Oe 

Hawaii Okada v. Akahoshi, 29 
Hawaii 719. 


N. Y.—Strong v. National Mechan- 
ics’ Banking Assoc., 45 N. Y. 718. 

Oh.—Hellman v. Pogue, 13 Oh. Cir. 
Gil uNe Smee OS, oooh Cir. (Cum oo0 
[aff 85 Oh. St. 468 mem, 98 NE 1131 


mem]. 
Tex._Hazleton v. Holt, (Civ. A.) 
Zoos We LUA. 


Ont.—Toronto Gen. Trusts Corp. v. 
@entrak Ontario, RK. (Co; 10 Ontr lu. 
347, 5 OntWR 600, 4 AnnCas 1163 
{allowing app 7 Ont. L. 660, 3 OntWR 
520]. 


And see cases supra note 79. 

{a] Local custom to sell at pri- 
vate sale is not admissible in evi- 
dence, since such custom is illegal 
and void. Wheeler v. Newbould, 16 
ING oO 2. 

87. Strong v. National Mechanics’ 
Banking Assoc., 45 N. Y. 718. 

Waiver of notice generally see su- 
pra § 254. 


PLEDGES 


the part of the 


Pig U. S.—Smith v. Lee, 84 Fed. 

Ala,—Penn Mut. L. Ins. Co. v. Ban- 
aronl 207 Ala. 617, 93 S 566, 28 ALR 
102. 

Ariz.mAtlantic Nat. Bank v. Kor- 
oe 29 Ariz. 468, 242 P 1009, 43 ALR 
aL 

Ark.—Union, etce., Trust Co. v. 
Harnwell, 158 Ark. 295, 250 SW 321. 

Colo.—Russell _ v. Crip ple Creek 


State Bank, 71 Colo. 238, 306 PaEGO: 

Ga.—Thornton v. Martin, 116 Ga. 
115, 42 SE 348. 

Towa.—Carson v. Iowa City Gas- 
Light Co., 80 Iowa 638, 45 NW 1068. 
L i at. Bank v. Forsyth, 
50 La. Ann. 770, 23 S 917. 

Md.—Steelman v. Weiskittel, 88 
Md. 519, 42 A 216; Manning v. Shriv- 
er, 79 Md. 41, 28 A 899. 

Mass.—Whitman vy. 
minal Refrigerating Co., 
386, 124 NE 438. 

Mont.—Durfee v. Harper, 22 Mont. 
304, 56 P 582. 

N. Y.—Strong v. National Mechan- 
ics’ Banking Assoc, 45 N.Y.) 718; 
Milliken vy. Dehon, 27 N. Y. 364 [rev 
ee other grounds 23 N. Y. Super. 
325]. 

Okl.—Ardmore State Bank v. Ma- 
son, (300 OR sb 6S,5 220i ey S108 059 
LRANS 292. 

Pa.—Jeanes App., 116 Pa. 573, 11 
A 862, 2 AmSR 624; Colket v. Ellis, 

16 1Tex: 


Boston Ter- 
233 Mass. 


10Phila, 375. 

Tex.—Dullnig v. eee, 
Civ. A: 1, 40, SW 17 

[a] Private sale oan authorized.— 
Where one signs a form note contain- 
ing clause, “I... hereby pledge the 
following collateral and property 
which I affirm to be unincumbered,”’ 
followed by space for description of 
the collateral left in blank, and con- 
taining a power of private ‘sale with- 
out notice only “of said collaterals,” 
such note does not on its face confer 
authority on the pledgee to dispose 
of collateral by private sale. Hall 
Vv. Vann, 32 Ga. A. 281, 123 SH 172, 

[b] Transaction not constituting 
sale.—Where a contract of pledge of 
securities to a bank authorizes a pri- 
vate sale for the purpose of payment 
of the indebtedness, the fact that the 
bank, being required by the bank 
commissioner to write off as value- 
less part of its assets, including the 
pledgor’s indebtedness, turns over 
said indebtedness and securities and 
other written-off assets to a stock- 
holder of the bank, liable to an as- 
sessment as such stockholder, in con- 
sideration of the stockholder’s pay- 
ing such assessments, does not con- 
stitute a_ sale. Russell vy. Cripple 
Creek State Bank, 71 Colo. 238, 206 
P L60. 

89. Willoughby v. Comstock, 3 
Hill (N. Y.) 389; Ex p. Fisher, 20 8. 
CCuMarye 

Ratification of invalid sale general- 
ly see infra § 274. 

90. Atlantic Nat. Bank v. Korrick, 
29 Ariz. 468, 242 P 1009, 48 ALR 1184; 
Ardmore State Bank v. Mason, 30 
Okl. 568, 120 P 1080, 39 LRANS 292. 

91. Dibert v. Wernicke, 214 Fed. 
673, 181 CCA 109; In re Peacock, 178 
Fed. 851; Williams vy. Parker, 30 Cal. 
AL Vile Oeees DOO PAD Ibertunvyenb 2Acr Cyr 
248 Mo. 617, 154 SW 1116. And see 


[§§ 260-262 


pledgee has been waived,®7 unless the parties have 
expressly stipulated in the contract of pledge that 
the sale may be a private one,*® or the pledgor has ac- 
quiesced in such sale,*? 
under this rule, although a public sale is required by 
statute, since such statute, being for the benefit of the 
pledgor, may be waived by him.°® 

[§ 262] c. Good Faith and Diligence in General. 
In making the sale the pledgee is regarded as acting 
as a trustee,®* or agent of the pledgor,®? and accord- 
ingly must act fairly and in good faith,®? and with 


A private sale may be valid 


cases infra notes 93-97. 

Pledge as creating trust relation 
generally see supra § 52. 

92. Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116; Merchants Banking, 
Cts ICOUNo Ey Cerys On, Cit Cena Ss 


158. 

93. U. S.—In re Thompson, 276 
Fed. 313 [aff 284 Fed. 65 (certiorari 
den sub nom. Markell v. Hertzog, 260 
U.S. 748 mem, 43 SCt 248 mem, 67 L. 
ed. 494 mem)]; Dibert v. Wernicke, 
214. Ked.. 673, isi CCA” 1095) sinw re 
Peacock, 178 Fed. 851. 

Ala.—Penn Mut. L. Ins. Co. v. Ban- 
croft, 207 Ala. 617, 938 S 566, 28 ALR 


1102. 
Ariz.—United Bank, etc., Co. v. 
Jones, 30 Ariz. 557, 249 P 747; At- 


lantic Nat. Bank v. Korrick, 29 Ariz. 


468, 242 P 1009, 48 ALR 1184; At- 
lantic Nat. Bank v. Moore, 29 Ariz. 
346, 241 P 601. 

Cal.—Williams vy. Parker, 30 Cal. 
Ne ta iia Ray 7/9 2) MSN 

D. C.—Ohio Nat. Bank vy. Central 


Constr. Co., 17 App. 524. 
Ga.—Southern Exch. Bank v. Lang- 
ston, 33 Ga. A. 477, 127 SE 230; Camp- 
ee v. Redwine, 22 Ga. A. 455, 96 SH 
Ind.—Eppert v. Lowish, (A.) 168 
NE 616. 


Ky.—Perkins v. Applegate, 85 SW 
423, 27 Kyte 522. 
Md.—Manning v. Shriver, 79 Md. 


41, 28 A 899. 


Mass.—Winchester Rock, etc., Co. 


vp eodes 233 Mass. 50, 123 NE 
Mo.—Hagan v. Continental Nat. 
Bank, 182 Mo. 319, 81 SW 171; La- 


clede Nat. Bank v. Richardson, 156 
Mo. 270, 56 SW 1117, 79 AmSR 528; 
Williams v. Schmeltz, (A.) 14 SW 
ge 966; Schaaf v. Fries, 77 Mo. A. 


N. Y.—Gutman v. Schreiber, 173 
App. Div. 670, 160 NYS 243 [aff 226 
N. Y. 582 mem, 123 NE 868 mem]; 
Corning v. Pond, 29 Hun 129. 

Okl.—Dunbar v. Commercial Hiec- 
unload Supply Co., 32 Okl. 634, 123 P 


Pa.—Dwight v. Singer, 27 Pa. Su- 
per. 119; Beardsley v. Fulton, 22 Pa. 
Dist. 921. 

Tex.—King v. Boerne State Bank, 
(@iv. A.) 159. SW -433). 43) [crt Cycle 

Utah.—Foote v. Utah Commercia:, 

etc., Bank, 17 Utah 283, 54 P 104. 
i State 
Bank v. Spokane-Columbia River R., 
etc., Co., 49 Wash. 359, 95 P 261. 

Sask.—Zess v. Smith, 18 Sask. L. 


SOLS SSbe | Domi i5h6) peat 92 On ees 
WestWkly 836. 
[a] Utmost fairness and good 


faith are required in case of a sale 
without notice. Ohio Nat. Bank v. 
Central Constr.=Co., "17, cAppy CD: >) 


24, 

[b] Sale at pledgee’s office held 
made in good faith and with reason- 
able prudence. Winchester Rock, 
ete., Co. v. Murdough, 233 Mass. 50, 
123 NE 344. 

{[c] General circumstances of the 
case may be considered in coming to 
a conclusion as to whether the sale 
was so conducted. Zess v. Smith, 13 
Sask. L. 501, 55 DomLR 116, [1920] 
3 WestWkly 836. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 262-263] 


a reasonable degree of skill and diligence,®* to secure 
a fair price for the property,®® and to conserve the 
interests of the pledgor®® and of other persons con- 
cerned,°* as well as to secure and protect the pledgee’s 


own rights or interests.°* These 


though the pledgee is authorized to sell without ap- 
praisement, advertisement or notice,®® or to purchase 
The pledgee, however, is not bound to 
and it has been held 
that he is not required to exercise the same care, 
prudence, and diligence as a prudent man would ex- 
ercise in the sale of his own property.® 
wise open, public, and fair is not invalid because the 
pledgee desists from bidding at the request of an 
intending purchaser,* or because there is only one 
bidder;° or because the pledgee furnishes the pur- 
chaser with a large per cent of the purchase money 


for himself.t 
use extraordinary care and skill,? 


94 U. S.—Dibert v. Wernicke, 214 
Hed. 673, 131 CCA 109; Smith.v. Lee, 
84 Fed. 557. 

Ariz.—Atlantie Nat. Bank v. Moore, 
29 Ariz. 346, 241 P 601 

Ga.—Southern Exch. Bank v. Lang- 
ston, 33 Ga. A. 477, 127 SE 230. 

Ky.—Kinnaird v. Dudderrar, 54 
Sw *gar, 21 KyL 1230. 

Mass. “Winchester Rock, etc., Co. 
v. Murdough, 233 Mass. 50, 123 NE 
344; Jennings v. Moore, 189 Mass. 
197, 75 NE 214. 

Oh.—Merchants Banking, etc., Co. 
Ve Ryder, 25 Oh. Cir. Ct. NS. 158. 

95. See infra § 263. 

96. U. S.—State Trust, etc., Bank 
v. Dunn, 24 F. (2d) 477 [certiorari 
granted 277 U. S. 581 mem, 48 SCt 
561 mem, 72 L. ed. 998 mem, and rev 
on other grounds 278 U. S. 582 mem, 
49 SCt 184 mem, 73 L. ed. 518 mem]; 
Dibert v. Wernicke, 214 Fed. 673, 131 
CCA ..109; In re Peacock, 178 Fed. 
851; Sparhawk v. Drexel, 22 F. Cas. 
Ne. 13,204, 12 NatBankrReg 450, 1 
WlyNC (Pa.) 560. 

Ariz.—United Bank, etc., Co. v. 
Jones, 30 Ariz. 557,249 P-747. 

Ga.—Southern Exch. Bank Vv: 
Langston, 33 Ga. A. 477, 127 SE 230. 

Mass.—Whitman v. Boston Ter- 
minal Refrigerating Co., 
386, 124 NE 43. 

Tex.—King v. Boerne State Bank, 
(Civ. A.) 159 SW 433. 

And see cases supra notes 93, 94. 

97. In re Thompson, 276 Fed. 313 
[aff 284 Fed. 65 (certiorari den sub 
nom. Markell v. Hertzog, 260 U. S. 
748 mem, 43 SCt 248 mem, 67 L. ed. 
494 mem)]J; In re Peacock, 178 Fed. 
851; Winchester Rock, ete., Conve 
Murdough, 233 Mass. 50, 123 NE 
344; Wilkes v. Allegan Fruit, eUc.,; 
Co., 233 Mich. 215, 206 NW 483. 

[a] Sale held not unfair to cred- 
itors of pledgor’s estate. Wilkes v. 
Allegan Fruit, etc., Co., 233 Mich. 215, 
206 NW 483. 

98. In re Thompson, 276 Fed. 313 
[aff 284 Fed. 85 (certiorari den sub 
nom. Markell v. Hertzog, 260 U. S. 
748 mem, 43 SCt 248 mem, 67 L. ed. 
494 mem)]; Dibert v. Wernicke, 214 
Fed. 673, 131 CCA 109;  Sparhawk v. 
Drexel) (22) EB. .Casy) No. 13,204, 12 
NatBankrReg 74, 1 WklyNC (Pa.) 
510; Winchester Rock, etc., Co. v. 
Murdough, 233 Mass. 50, 123 NE 344; 
King v. Boerne State Bank, (Tex. Civ. 
A.) 159 SW 433. 

99. Dibert v. Wernicke, 214 Fed. 
673, 1381 CCA 109; Ohio Nat. Bank v. 
Central ‘Constr. Co.,- 27 “App./' (D> CGC) 
524; King v. Boerne State Bank, 
(Tex. Civ. A.) 159 SW 433. And ‘see 
cases supra notes 91-98. 

{a] Illustration.—Where a bank 
undertakes to sell collateral at a pri- 
vate sale in its own office, in pursu- 
ance of authority so to do, a court of 
equity will require it to be shown 
that the utmost fairness and good 
faith were observed, and that the 
proceeds of the sale were the full 


233 Mass. | 


PLEDGES 


rules apply al- 


A gale other- 


market value of the collateral. Ohio 
Nat. Bank v. Central Constr. Co., 17 
App. (D. GC.) 524. 

Sale without notice generally see 
supra § 254. 

1. Dibert v. Wernicke, 214 Fed. 
673, 131 CCA 109. 

Purchase by pledgee generally see 
infra §§ 265-268. 

2. Whitin v. Paul, 13 R. I. 40. 

3. Newsome v. Davis, 133 Mass. 
343. But see Dibert v. D’Arcy, 248 
Mo. 617, 154 SW 1116 (holding that, 
where a pledgor is insolvent and un- 
able to redeem the pledge, the 
pledgee, in executing the trust, is 
bound, in the absence of a special 
power to do otherwise, to proceed as 
a prudent owner would with his own 


property). 
4. aC Une: Vv. Pond; 29. Hun-) CN: 
wana 


os oo ener v. W. H. Downs Co., 
ies Mass. 467, 43 NE 195, 52 AmSR 
525: 


6. Morris v. East Side R. Co., 104 
Fed. 409, 43 CCA 605 

7. Merchants Banking, etc:,. Co.. Vv. 
Ryder; (25: -Ohy Cir: ‘CtaNnis:S:? 158. 
ae go Farrell v. Stafford, 203 Ill. A. 

[a] Contents of barrel disclosed.— 
Farrell v. Stafford, 203 Ill. A. 357. 

9. U. S.—Dibert v. Wernicke, 214 
Hed. 673,713L CCA 109. 

Ala.—Penn Mut. L. Ins. Co. v. Can- 
oe 207 Ala. 617, 93 S 566, 28 ALR 

102. 

Ariz.—United Bank, etc., Co. 
Jones, 30 Ariz..557, 249° P 747%. 

Ga.—Southern Exch. Bank v. Lang- 
ston, 33 Ga, A. 477, 127 SE 230. 

Ky.— Perkins v. ‘Applegate, 85 SW 
723, on KyL 522. 

Mass. —Winchester Rock, etc., Co. 
Might saat 233 Mass. 50, 123 (NB 
3 

Mo.—Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 

Oh.—Merchants Banking, ete., Co. 
v. Ryder, 25 Oh. Cir..Ct. N: S. 158. 

Wash.—German-American State 
Bank v. Spokane Columbia River R., 
ete., Co., 49 Wash: 359, 95 P 261. 

10. U. S.—Warner v. Powelson, 
240 Fed. 628, 153 CCA 426. 

Mass.—Whitman v. Boston Termi- 
nal Refrigerating Co., 233 Mass. 386, 
124 NE 43. 

Mo.—Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 

N. Y.—Barber v. Hathaway, 47 
App. Div. 165, 62 NYS 329 [aff 169 N. 
Y. 575 mem, 61 NE 1127 mem]. 

Oh.—Merchants_ Banking, etc., Co. 
yithy der. 25 OhnMUiry CtONe Se 155 

R. I.— Whitin v. Paul, 13 R. I. 40. 

[a] Assumption of less value.— 
Where pledged property is sold ata 
public sale for a certain amount, it 
eannot be assumed that its value 
was less than that amount, even on 
testimony of a witness to that effect. 
Barber v. Hathaway, 47 App. Div. 
165,.62 NYS 329 [aff 169 N. Y. 575 
mem, 61 NE 1127 mem]. 

11. State Trust, etc. Bank v. 
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and takes back a pledge of the property as security.® 

Exhibiting property. In making the sale it is the 
pledgee’s duty to exhibit the pledged property in 
such a manner as to attract buyers,’ and to disclose 
to them the property to be sold.® 

[§ 263] d. Adequacy of Price. 
exercise reasonable care, skill and diligence to obtain 
a fair and adequate price for the property;® he must 
use every reasonable means to obtain what the prop- 
erty is reasonably worth at the time of the sale.1° He 
must not unduly sacrifice the property,'? even though 
he has the right to buy it in for himself.* 
is not required to watch the matket and take ad- 
vantage of the most favorable opportunity for sell- 
ing;°:and if the sale is conducted in good faith and 
with reasonable skill and diligence, mere inadequacy 
of price is no ground for setting aside the sale,+* or 


The pledgee must 


But he 


Dunn, 24 F. (2d) 477 [certiorari 
granted 277 U. S. 581 mem, 48 SCt 
561 mem, 72 L. ed. 998 mem, and rev 
on other grounds 278 U. S. 582 mem, 
49 SCt 184 mem, 73 L. ed. 518 mem]; 
Eppert v. Lowish, (Ind. A.) 168 NE 
616; Whitman vy. Boston Terminal 
Refrigerating Co., 233 Mass. 386, 124 
NE 43. 

{a]- Collateral held _ sacrificed.— 
Where a pledgee, by his insistence 
that the sale be not postponed and 
that the auctioneer enforce against 
representatives of a bank, who were 
not known to ‘thim, the rule that 
strangers should furnish deposits, al- 
though such rule was not invoked 
against banks, sold the collateral for 
a much less sum than would have 
been bid by the bank’s representa- 
tives, he is liable for a sacrifice of 
the collateral. Warner v. Powelson, 
240 Fed. 628, 153 CCA 426. 

12. State Trust, etc., Bank w. 
Dunn, 24 F. (2d) 477 [certiorari grant- 
ed 277 U..S. 581° mem, 48 SCt 561 
mem, 72 L. ed. 998 mem, and rev on 
other grounds 278 U. S. 582 mem, 49 
SCt 184 mem, 73 L. ed. 518 mem]; 
Commercial-German Trust, ete., Bank 
vy. Conner, 114 Miss. 644, 75 S 445. 


[a] Market value.—A pledge 
agreement, giving the pledgee the 
right to purchase the_ securities 


pledged at their market value, or at 
any judicial or auction sale, does not 
require the pledgee, if he purchases 
at an auction sale, to pay the true 
market value. Commercial-German 
Trust, oc Bank y. Conner, 114 Miss. 
644, 15 S 4 45. 

Purchase by gpledeee generally see 
infra §§ 265-26 

13. Whitin . Paul, 13 R. I. 405 
King v. Texas Banking, ete.,; Co. 
58 Tex. 669. 

14. Warner v. Powelson, 240 Fed. 
628, 153 CCA 426; Wheelwright v. St. 
Louis, etce., Canal Transp. Co., 56 
Fed. 164; Carson v. Iowa City Gas- 
Light Co., 80 Iowa. 638, 45 NW 1068; 
Winchester Rock, etc., Co. v. Mur- 
dough, 233 Mass. 50, 123 NE 344; 
Farmers’ Nat. Bank v. Venner, 192 
Mass. 531, 78 NE 540, 7 AnnCas 690; 
Western Securities Co. v. Silver King 
Cons. “Mine: Co,257 (Utahns 88,> 192k. 
664 

[a] Tllustration.—W here a note of 
the face value of nearly seventeen 
hundred dollars was sold by the 
pledgee for ten thousand dollars, the 
inadequacy of price is not so great as 
to justify setting aside the sale, if it 
was fairly conducted. Warner v. 


Bee leet. 240 Fed. 628, 153 CCA 
426. : 
[b] Where a sale is made private- 


ly and without notice, pursuant to a 
stipulation, it will not be set aside 
for the reason that it was made for 
an inadequate sum, where it does not 
appear that there was any collusion 
or that the price paid was grossly in- 
adequate. Carson v, Iowa City Gas- 
Light Co., 80 lowa 638, 45 NW 1068. 
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for rendering the pledgee liable in damages,? 
the discrepancy is so great as to establish negligence 
or bad faith on his part and make him hable for the 
difference between the selling price and the actual 
value of the property;1® and it has been held that, 
where the property is readily salable on the open 
market, at a definite market value, the mere failure 
of the pledgee at a private sale to sell at such value 
may of itself amount not only to a failure of ordinary 
and reasonable skill and diligence, but also, where 
the facts are plain, amount to such lack of good faith 
as to constitute fraud and conversion.!* 

[§ 264] 8. Persons Who May Buy at Sale—a. In 
The incapacity of a pledgee to purchase at 
his own sale?® does not prevent the agent or attorney 
of the pledgee from purchasing the property in good 
faith for himself,!® and the sale is not rendered void- 
able by his subsequent sale of the property to the 
But an agent with whom a note has been 
left for collection and to whom collateral securities 
have been delivered for sale if necessary to secure the 
collection, is not a “holder” of such securities within 
a provision in the note authorizing the holders to sell 
the securities and to become the purchaser thereof, 


General. 


pledgee.?° 


15. : Nat. Bank v. For- 
Syth;:50" a. Ann: 770, 23 S 917. 
..Mass.—Whipple. vy. Dutton, 175 
Mass. 365,56 NE 581.. 

Mo.—Hewitt v. Steele, 136 Mo. S2a5 
38 SW 82. 
age —Ainsworth., v. Bowen, 9 Wis. 
 Saisk:-—Zéss* Vv. Smith, 13° Sask, Li 
SGI poy OMmmMor LLG.” opLo2z 0 FS. 
WestWkly 836. 

But see Western Securities Co. v. 
Silver King Cons: Min. Co., 57 Utah 
* 88, 109, 192.P'664 (where the court 
said that an inadequate price would 
at’ most render the pledgee ‘‘liable 
for the difference between what it 
could have obtained and what it did 
obtain”). 

16. Warner v. Powelson, 240 Fed. 
628, 153 CCA. 426; Merchants Bank- 
ing, ete., Co. v. Ryder, Bb Oh. -Cirs Ct, 
N. S.158: Anchor v. Gose, (Tex. Civ. 
A.) 8-<SW (2d) 690. 

fa] Inadeauacy of price, couvled 
with slight circumstances of unfair- 
ness, authorizes setting aside the 
sale. Anchor v. Gose, (Tex. Civ. A.) 
8 SW (2d) 690. 

[b] Tllustration. — Where the 
pledgee prevents another, whose rep- 
resentatives are present and are au- 
thorized to bid up to ninety-nine per 
cent of a collateral note’s face value, 
from bidding, and the note, which is 
bought in by the pledgee, is sold for 
only slightly more than half of the 
face value, the pledgee is, it not ap- 
pearing whether he had disposed of 
the note; or: at what price, liable for 
the difference between the price ob- 
tained and that which might have 
been obtained. Warner v. Powel- 
son. 240 Fed. 628, 153 CCA 426. 

17. Southern Exch. Bank v. Lang- 
ston; 33 Ga. A. 477, 127 SE 230. 

18. See infra g& 265-267. 

19. Steelman v. Weiskittel, 88 Md. 
519, 42 A 216. 


20. Steelman.v. Weiskittel, supra. 

21. Moore, v. Central. Nat. Bank, 12 
Oh. Cire (Cts INOS) 529,131 Oh. Cir.vCt: 
614. 

22. Crescent City Bank v. Car- 
penter, 26 Ind. 108. 

{a] Illustration.— Where a pledge 


is made to the cashier of a 
personally as trustee for a debt due 
the bank, the bank may purchase at 
a sale of the cashier. Crescent City 
Bank v. Carpenter, 26 Ind. 108. 

23. Thomas vy. Gilbert, 55 Or, 14, 
101 P 398, 104 P 888, AnnCasl9124a 
516. 

Rights and liabilities of partners 


bank | 
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5 unless 


Partner. 


himself.?° 


ener see Partnership §§ 209-— 


24. Lewis v. Graham, 4 AbbPr 
GN. Y;))- 1.0163 

25. Right of pledgee to buy at 
sale on foreclosure of pledge see in- 
fra § 287. 

26. See Chattel Mortgages § 517; 
Mortgages §§ 1429-1431. 

27. Barnett v. Dowdy, 207 Ala. 
641, 93 S 638. 

28. See infra § 268. 

29. U. S.—Marsh y. Whitmore, 21 
Wall.-178, 22 L. ed. 482. [aff 16 <E: 
Cas. No. 9,122, 1; Hask:. 391];. Farm- 
ers’ (Ls '&, “T Cohiwv: Lotedo; yete.,7 Re 
Co., 54 Fed. 759, 4 CCA 561. 

Ala.—Barnett v. Dowdy, 207 Ala. 


641, 93 S 638; Sharpe v. Birming- 
ham Nat. Bank, 87 Ala. 644, 7S 106. 
Cal.—Wright v. Ross, 36 Cal. 414. 
Colo.—Morgan v. Dod, 3 Colo. 551. 

Ga.—Reid v. Caldwell, 110 Ga. 481, 
35 SE 684. 

Ill.—Wetherell v. Johnson, 208 Ill. 
247, 70 NE 229; Stokes v. Frazier, 
72. Til. 428. 

Ind.—Crescent City Bank v. Car- 
penter, 26 Ind. 108. 

Iowa.—Old Dominion Bank v. Du- 
buque; .ete., R. Co., 8 Iowa 277; 74 
AmD 3802. 

La.—State Nat. Bank v. Hart, 130 
La. 848, 58 S 636. 


Me.—Appleton v. Turnbull, 84 Me. 
72, 24 A 592. 
Md.—Baltimore’ Mar. Ins. Co. v. 


Dalrymple, 25 Md. 269. 
Mass.—Blood v. Hayman, 13 Metc. 
231; Middlesex Bank v. Minot, 4 
Metc. 325. 
Mo.—Thornton v. 43 Mo. 
153). 
N. Y.—Roach v. Duckworth, 95 N. 
Y. 391° [aff 65 “HowPr 303 (aff 06% 
Bryan v. Baldwin, 52 
4 Cow. 


HowPr 128)]; 
N. Y. 232; Hawley v. Cramer, 

717; Torrey v. Bank of Orleans, etc., 
9 Paige 649 [aff 7 Hill 260]. 


Irwin, 


N. D.—Reeves v. Bruening, 16 N. 
Ds) 8.9.85 La INI 18 138 
Oh. lidden v. Mechanics’ Nat. 


Bank, 53 Oh. St. 588, 42 NE 995, 43 
an 737. 


Pa.—Colburn’s BEst., 12 Pa. Dist. 
45; Granger v. Pigott, 10 Pa. Dist. 
327; Register v. Sellers, 4 Pa. Co. 


490, 19 Phila. 446; 

PittsbLegJ 218. 
R. I—Earle v. Grant, 14 R. I. 228. 
Tenn.—Holston Nat. Bank v. Wood, 

125 Tenn. 6, 140 SW 81. 

Utah.—Foote v. Utah Commercial, 

ete., Bank, 17 Utah 283, 54 P : 


Ihmsen’s Est., 12 


Hyams v. Bamberger, 10 Utah 3, 36 | 


is merely voidable,*? 
the highest bidder for the property;** and passes. 


ss 


r 


and therefore such agent cannot become the purchas- 
er at a sale made by him.?? 
personally does not prevent his principal from pur- 
chasing at a sale thereof.” 

It has been held that a general partner 
of a firm holding property in pledge cannot purchase 
the property for himself ;?* but that this disability 
does not apply to a special partner, who is pro- 
hibited by statute from transacting any business on 
account of the firm.*# 

[§ 265] b. Pledgee as Purchaser? 
Authority—(a) In General. 
the purchase by a mortgagee, of the property mort- 
gaged at a sale thereof by himself,?* apply to the 
purchase by a pledgee of the property pledged ;*7 and 
accordingly it is a well settled rule, that, unless spe- 
cially authorized to do so,?8 a pledgee after a de- 
fault cannot, as against the pledgor, become the pur- 
chaser of the property pledged at a sale thereof by 
Such a purchase, however, does not dis- 
solve or change the relation of pledgor and pledgee,*®” 
and is not void except in case of actual fraud,*? but 


A pledge to an agent 


>—(1) Without 
The rules relating to 


2 


especially where the pledgee is 


P 202. 

“The salutary doctrine, that trus- 
tees and others, holding fiduciary 
relations, are incompetent to. pur- 
chase the trust property at their own 
sales, applies with full force to 
pledges.” Sharpe v. Birmingham 
Nat. Bank, 87 Ala. 644, 650, 7 S 106. 

[a] Reason for rule.—‘‘He has a 
duty to perform in relation to the 
property inconsistent with the char-' 
acter of a purchaser.” Wetherell v. 
Johnson, 208 Ill. 247, 250, 70 NE 229. 

[b] If the pledgee wishes to buy’ 
at his own sale, he should reserve 
the right in the contract of pledge, or 
he must sell by foreclosure or un- 
der execution levied on the property. 
Register v. Sellers, 4 Pa. Co. 490, 19 
Phila. 446. 

[ce] Authority not granted.— 
Where a pledgor obligated himself to 
deliver his entire rice crop to the 
pledgee, who had made advances, and 
who was to have the right to sell the 
crop or dispose of it in the ordinary 
course of the market as if it were its 
own, and the pledgor also authorized 
one of the pledgee’s employees to 
sell the crop, such authority and 
pledge did not authorize the pledgee 
to buy the crop. Shexneider v. Si- 
oe Rice Milling Co.; 145 Ia. 831, 83 

30.° Sharpe v. Birmingham Nat: 

Bank, 87 Ala. 644, 7S 106; Duncomb 
vy. New York, ete., R. Co., 84 N.Y. 
190 [rev 22 ‘Hun 133]; Hellman v. 
Pogue, 13 :Oh,. Cir. ‘Ct. Nii Se 868) 82 


Oh. Cir. Ct. 559. [aff 85 ‘Oh. \St: 463 
mem, 98 NE 1131 mem]. 

31. Perkins vy. Applegate, 85 SW 
723, 27 KyL 522; Appleton v. Turn- 
bull, 84 Me. 72, b4 A 592; Colburn’s. 
Est., 12 Pa. Dist. 45. 

[a] Presumably welds Suck pur- 


chases are certainly voidable,—and 
presumably oid, althoug’h not con- 
clusively so.’ Appleton v. Turnbull, 

84 Me. 72,°81;.24 A 592. 
22. Persons v. Russell, 212 : Ala. 
Barnett v. Dowdy, 


506, 103 S 548; 

207 Ala. 641, 98 S 688; Roach ‘v. 

Duckworth, 95 Ne awe, 89 [aff 65 

HowPr 303 (aff 61 HowPr 128)]; 
a Os SB. 


Thomas v. Gilbert, 55 Or. 
393, 104 P 888, AnnCas1912A 516; 
12 Pa. Dist. 45. And 


Colburn’s Est., 
see cases infra note 38. 

33. Thomas v. Graves, 89 Vt. 339; 
95 A 648. 

{a] Thus, where a sale of a pledge 
under agreement is made~.to. the 
pledgee . because he will pay more 
than any other, it is not void, but 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. © 


[§§ 263-265 


‘au 


§§ 265-266] 


title until the pledgor disaffirms the sale,** and as a 
condition to disaffirming the purchase, the pledgor 
must offer to do equity,®® which usually requires an 
offer to redeem by payment of the secured debt.?*® 

this rule 
pledgee, either directly or indirectly, wrongfully be- 
comes the purchaser at his own sale, the pledgor at 
his election, which must be exercised within such a 
reasonable time as to show due diligence,*? may ei- 
ther avoid the sale, in which case the pledgee will hold 
the property subject to the same conditions as he- 
fore,*® without regard to the question of good faith 
or fairness in the conduet of the sale,?® or the ade- 
quacy of the price realized;*° or the pledgor may af- 


Election of pledgor. Under 


voidable, and the court may there- 
fore confirm the sale. Thomas v. 
Graves, 89 Vt. 339, 95 A 643. 


34 Persons v. Russell, 212 Ala. 
506, 103 S 543. But see Sharpe v. 
Birmingham Nat. Bank, 87 Ala. 644, 


7 S 106 (purchase by pledgee at pri- 
vate sale without notice does not 


transfer title). 

35. Persons v. Russell, 212 Ala. 
506, 103 S 543; Barnett v. Dowdy, 207 
Ala. 641, 93 S 638. 

36. Persons v. Russell, 212 Ala. 


506, 103 S 543. 

37. Ala.—Persons v. Russell, su- 
pra; Barnett v. Dowdy, 207 Ala. 641, 
93 S 638; Sharpe v. Birmingham Nat. 
Bank, 87 Ala. 644, 7 S 106. 

Cal.—Hill v. Finigan, 77 Cal. 267, 
19 P 494, 11 AmSR 279. 

Ky.—Perkins v. Applegate, 85 SW 
723,.27 KyL 522. 

Mass.—lLord v. Hartford, 175 Mass. 
320, 56 NE 609. 

N. Y.—Bryan v. Baldwin, 52,N. Y. 
232. Laff. 7 Lans. 174]. 

Or.—Thomas v. Gilbert, 55 Or. 14, 
we P 393, 104 _P 888, AnnCasi912A 
eae eet vo Trotter. 15—Phila. 

{a] The pledgee’s holding may 
become absolute by lapse of time. 
Colburn’s Hst., 12 Pa. Dist. 45. 

{b] Thus a_ purchase of the 
pledgee after notice to the pledgor 
will not be set aside after the lapse 
of eight years. Morrell v. Trotter, 
15 Phila. (Pa.) 201. 

[ec] Diligence in inquiring.—One 
suing to disaffirm a pledgee’s sale 
of pledged property to himself is re- 
cuired to exercise due diligence in 
making inquiry to be excused from 
laches, and whatever is sufficient to 
excite his attention and put him on 
inquiry is notice of everything to 
which inquiry would lead. Persons 
v. Russell, 212 Ala. 506, 103 S 543. 

{d] Two years.—(1) It has been 
held that the pledgor has two years 
from the date on which he learned 
of the unauthorized purchase by the 
pledgee in which to sue to disaffirm 
the sale (Persons v. Russell, 212 Ala, 
506, 103 S 543; Barnett v. Dowdy, 207 
Ala. 641, 93 S 638); (2) and want of 
knowledge or notice of facts enti- 
tling the pledgor to election to dis+ 
affirm is good cause for such delay 
(Persons v. Russell, supra), (3) ex- 
cept where special circumstances ex- 
cuse the delay (Hicks v. Dowdy, 213 
Ala.-559, 105 S 656). 

[e] A delay of three years does 
not estop the pledgor from setting 
aside a purchase by the pledgee not 
in good faith. Perkins v. Applegate, 
85 SW 723, 27 KyL 522 

38. U. S.—Kansas City First Nat. 
Bank v. Rush, 85 Fed. 539, 29 CCA 
333; Leahy v. Lobdell, 80 Fed. 665, 
26 CCA 75. 2 

Ala.—Sharpe v. Birmingham Nat. 
Bank, 87 Ala. 644, 7 S 106. 

Cal.—Hill v. Finigan, 77 Cal. 267, 
19 P 494, 11 AmSR 279. 

Colo.—Winchester v. Joslyn, 31 
Colo. 220, 72 P 1079, 102 AmSR 30. 

Ga.—Reid v. Caldwell, 110 Ga. 481, 
35 SE 684. 

Ill.—Wetherell v. Johnson, 208 Ill. 
247, 70 NE 229; Stokes v. Frazier, 


PLEDGES 


if the to himself.4# 


72 Ill. 428; Chicago Artesian Well 
Comv: Coréy;- 60) Tl. 73: 

Ind.—Dulin. v. National City Bank, 
(A.) 130 NE 426. 

Iowa.—Old Dominion Bank v. Du- 
buque, ete., R. Co., 8 Iowa 277, 74 
AmD 302. 

Ky.—Perkins v. Applegate, 85 SW 
Wao) 29 vey Tad 522k 

Me.—Appleton v. Turnbull, 84 Me. 
Ve 24 A 592; Parker v. Vose, 45 Me. 


Md.—Maryland F. Ins. Co. v. Dal- 
rymple, 25 Md. 242, 89 AmD 779. 

Mass.—Lord v. Hartford, 175 Mass. 
320, 56 NE 609; Middlesex Bank v. 
Minot, 4 Mete. 325. 

N. Y.—Duncomb v. New York, etc., 
R. Co., 84 N. Y. 190; Bryan v. Bald- 
win; 52 °N.-Y¥. 232-[att-? -bans.-1741; 
Manning v. Heidelbach, 153 App. Div. 
790, 188 NYS 750; Kansas City First 
Nat. Bank v. Hall, 22 App. Div. 356, 
47 NYS 1054. 

Oh.—Glidden v. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42 NE 995, 43 
LRA 737; Leighton v. Burkham, 7 
Oh. Cir. Ct. 487, 4 Oh. Cir. Dec. 692. 

Or.—Thomas vy. Gilbert, 55 Or. 14, 
Ra P 3938, 104 P 888, AnnCas1912A 

Pa.—Sitgreaves v. Farmers’, etc., 
Bank, 49 Pa. 359; Register v. Sellers, 
4 Pa. Co. 490, 19 Phila. 446; Heston- 
ville, ete., Pass. R. Co. v. Shields, 3 
Brewst. 257. 

Tenn.—Holston Nat. Bank vy. Wood, 
125 Tenn. 6, 140 SW 8381. 

Utah.—Hyams v. Bamberger, 10 
Utah 3, 36 P 202. 

Wash.—Muhlenberg v. Tacoma, 25 
Wash. 36, 64 P 925. 

[a] The pledgee may be required 
to account for the property and deliv- 
er it on payment of the debt. “Thom- 
as v. Gilbert, 55 Or. 14, 101 P 393, 104 
P 888, AnnCas1912A 516. 

39. Persons vy. Russell, 212 Ala. 
506, 103 S 543; Dulin v. National City 
Bank, (ind. A.) 130 NE 426. 

Good faith and diligence of pledgee 
generally see supra § 262. 


40. Persons v. Russell, 212 Ala. 
506, 103 S 548; Manning v. Heidel- 
bach, 153 App. Div. 790, 138 NYS 
750. 

Adequacy of price generally see 
supra § 263. 

41. U. S.—Kansas City First Nat. 
Bank vy. Rush, 85 Fed. 539, 29 CCA 
Soo. 


Ala.—Persons v. Russell, 212 Ala. 
506, 108 S 548, 

Cal.— Hill. v. a Ti Caler26%, 
19 P 494, 11 AmSR 279 
Ill.— Killian vy. Hoffman, Gh LILA. 


200. 

La.—Lanaux’s Suce., 47 La. Ann. 
643, 17 S 200. 

Md.—Maryland F. Ins, Co. v. Dal- 
rymple, 25. Md. 242, 89 AmD 779. 

Mass.—Faulkner v. Hill, 104 Mass. 
188. 
Mo.—Dibert v. D’Arcy, 248 Mo. 617, 
154. SW 1116. 

Nebr.—Ross v. Barker, 58 Nebr. 
402, 78 NW 730. 

N. Y.—Roach v. Duckworth, 95 N. 
Y. 391 [aff 65 HowPr 303 (aff 61 
HowPr 128)]; Bryan-v. Baldwin, 52 
N. Y. 232 [aff 7 Lans. 174]. 


Or.—Thomas. v. Gilbert;-55 Or. 14, 
101 P 3938, 104°. P 888, AnnCas1912A 
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firm the sale, and hold the pledgee responsible for 
the application of the proceeds,*! in which case the 
title of the pledgee becomes perfect.*? 

The pledgee cannot avoid a sale which he has made 


The owner of property pledged’ without his au- 
thority may avoid a sale made in bad faith by the 
pledgee to himself.**# 

[§ 266] (b) Purchase 
Where the purchase is made nominally by a third 
person, but is merely colorable, and in reality is by or 
for the pledgee, it is not binding on the pledgor,*® 
especially where the pledgee subsequently rescinds 
the sale and retakes the property.4® But a mere sub- 


through Third Person. 


516. 
Pa.—Beardsley v. Fulton, 22 Pa. 
Dist. 921. 


Tenn.—Holston Nat. Bank v. Wood, 
125 Tenn. 6, 140 SW 81. 

[a] Where the pledgee of a mort- 
gage forecloses (1), it against the 
mortgagor without making his pledg- 
or a party and purchases the land, he 
will hold the land subject to the 
pledge in the place of the mortgage 
(Jeffersonville First Nat. Bank v. 
Ohio Falls Car, ete., Works, 20 Fed. 
65), (2) or the pledgor may affirm 
the foreclosure, and require the 
pledgee to account for the amount 
for which the’ land sold (Dibert v. 
D’Arcy, 248 Mo. 617,.154 SW 1116; 
oe v. Barker, 58 Nebr. 402, 78 NW 
13.0) a, BCS) The pledgee acts merely 
as plaintiff's agent, and holds title 
for the pledgor, and is not liable to 
the pledgor for the amount of the 
bid, less the amount of the pledgor’s 
debt. Farmers’ Sav. Bank vy. Lesky, 
6 F. (2d) 539. (4) Foreclosure of 
mortgage by assignee of mortgage 
or debt generally see Mortgages §§ 
1097, 1098. 

[b] Accounting in equity.—Where 
a pledgee, without the consent of the 
pledgor, buys pledged collateral se- 
curities at his own sale and after- 
ward collects them, he may be re- 
quired in equity to account to the 
pledgor for the residue after the pay- 
ment of the debt. Persons v. Russell, 
212 Ala. 506, 103 S 543. 

[c] Amount for which accounta- 
ble.—Where a pledgee of bonds pur- 
chases them for two per cent of 
their face value and about four per 
cent of the amount it is willing to 
bid if necessary, it is liable to ac- 
count for the full value of the bonds 
by way of equitable set-off in a sub- 
sequent action to recover, the bal- 
ance of the debt, which is available 
to a surety when sued on the note by 
a purchaser with notice after ma- 
turity. Dibert v. Wernicke, 214 Fed. 
673, 181 CCA 109. 


42. Bryan v. Baldwin, 52 N. Y. 
232, [aff 7 Lans. 174]. 
43. Faulkner v. Hill, 104 Mass. 


188. 

44. Foote v. Utah Commercial, 
etc., Bank, 17°Wtah 283, 54 P 104 

45. Minneapolis Agricultural, ete., 
Assoc. v. Canfield, 121 U. S. 295, 4. 
SCt 887, 30 L. ed. 962 [aff 14 Fed. 801, 
4 McCrary 646]; Parker v. Vose, 45 
Me. 54; Norton v. Baxter, 41 Minn. 
4G 42 NW 865, 16 AmSR 679, 4 LRA 


46. Leahy v. Lobdell, 80 Fed. 665, 
26° CCA 75. 

[a] A  colorable sale by the 
pledgee, which is subsequently re- 
scinded by him and the property re- 
taken into his possession, is wholly 
inoperative to divest the pledgor’s 
title; and by reporting such a pre- 
tended sale to the pledgor, thereby 
leading him to believe that his rights 
in the pledge are gone, the pledgee 
disentitles himself to make a subse- 
quent sale of the pledge without giv- 
ing the pledgor notice of the facts 
and of: his intention to make such 
sale... Leahy v. Lobdell, 80 Fed. 665, 
26 CCA. 75. 
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sequent sale by a purchaser in good faith to the 
pledgee does not render the original sale voidable,47 [§ 
nor the pledgee liable for any profits nade by him 


out of the property.*8 


[§ 267] (c) Unauthorized Purchase as Conver- 
An unauthorized purchase by the pledgee, 
being inoperative so long as he retains possession and 
control, does not amount to a conversion of the prop- 
erty, and cannot be so treated by the pledgor,®® un- 
less he thereafter exercises a dominion over the prop- 
erty inconsistent with his relation as pledgee and 
with the rights of the pledgor.®t But even where the 
pledgee is authorized to bid at his own sale, if the 
sale is made in bad faith, without notice to the 
fledgor, it amounts to a conversion;°? and where, in 
such a ease, the pledgee professes that the property 
has been sold to a stranger, he cannot defeat a 
charge of conversion by showing that at all times 


sion.*°® 


47. Morris Canal, ete., Co. v. Lew- 
is, £25 Ni D> 469.323; Barle v. Grant, 
14 Ri 228: 


48. Raben v. Aurora First Nat. 
Bank, 37 Nebr. 364, 55 NW 1055. 

49. Invalid sale as conversion 
generally see infra § 270. 

U. S.—Kansas City First Nat. 
Bank v. Rush, 85 Fed: 539,29 CCA 

Ala.—Terry v. Birmingham Nat. 
bag 93 Ala. 599,:9 S-299, 30 AmSR 

Colo.—Winchester  v. Joslyn, 31 
Colo. 220, 72 P 1079, 102 AmSR 30. 

La.—State Nat. Bank v. Hart, 130 
La. 843, 58 S 636. 

Md.—Bryson v. Rayner, 25 Md. 
424,90 AmD 69; Maryland F. Ins. Co. 
v. Dalrymple, 25 Md. 242, 89 AmD 779. 

N. Y.— Bryan Vv. Baldwin, 2. ANY 
232 [aff 7 Lans. 174]. 

Oh.—Glidden v. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42. NE 995, 43 
LBA .737: Leighton .v..Burkham, 7 
Oh. Cir. Ct. 487, 4 Oh..Cir. Dec. 692. 

Tenn. _Holston Nat. Bank v. Wood, 
125 Tenn. 6, 140 SW 81, 33 [quot Cyc]. 

Tex. —King v. Boerne State Bank, 
(Civ. A.) 159 SW 4383. 

{a] The pledgor cannot treat the 
sale as a conversion and hold the 
pledgee liable for the value of the 
collaterals, so long as the pledgee 
retains possession and does not re- 
fuse to return them after proper ten- 
der of the amount of his debt. Hol- 
ston Nat. Bank v. Wood, 125 Tenn. 6, 
140 SW 31. 

{b] Purchase and exchange for 
other property.—W here pledged 


property was sold on foreclosure and. 
at the sale bought by the pledgee un- | 


der circumstances rendering the sale 
voidable, and afterward without the 
pledgor’s knowledge transferred for 
other property at a fair price, there 
was no conversion of either the 
pledged stock or the other property, 
but the pledgor’s rights remain 
the new property as in the property 
pledged. Hebblethwaite v. Flint, 115 
App. Div. 597, 101 NYS 43. 

[ce] Colorable purchase.—Where a 
pledgee purchases at his own sale 
through his attorney, without au- 
thority from the pledgor, he illegal- 
ly converts the pledge, and thereaft- 
er holds it subject to the original 
trust, and, the value of the pledge 
being greater than the debt, he pays 
by such conversion. In re Thomp- 
son, 284 Fed. 65 [aff 276 Fed. 313 (cer- 
tiorari den Markell v. Hertzog, 260 
U. S. 748 mem, 43 SCt 248 mem, 67 
. 494 mem) ]. 

King v. Boerne State Bank, 
Civ. AZ) 1592S WwW 433! 

Lynn v. McCue, 94 Kan. 761, 
147 P 808 [reh den 96 Kan. 114, 150 
P 523]; Ely Walker Dry Goods Co. 
v. Karnes, (Mo, A.) 9 SW (2d) 245; 
King v. Boerne State Bank, (Tex. 
Civ. A.) 159 SW 433. 

[a] Sale under referee’s ex parte 
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he has had actual control of the property.°? 
268] (2) Under Express Authority. It is well 
settled that the pledgor, by the pledge agreement or 


otherwise, may authorize the pledgee, upon default, 


to purehase the 


by statute.°§ 


order.—Ely Walker Dry Goods Co. v. 
Karnes, (Mo. A.) 9 SW (2d) 245. 

53. Lynn v. McCue, 94 Kan. 761, 
147 P 808. 

54. U. S.—Hiscock y. Varick Bank, 
PAO, LORS SR Pa peeraE BSIOne (jlo ale Ip aol 
945 [Laff sub nom. In re Mertens, 144 
Fed. 818, 75 CCA 548]. 

Ala.—Penn Mut. L. Ins. Co. v. Ban- 
erontt 207 Ala. 617; 93 S' 566, 28 ALR 
102. 

Ga.—Kennedy v. Buckeye Cotton 
Oil Co., 29 Ga. A. 167, 114 SE 79. 

N. Y.—Toplitz Vv. Bauer, LG LANG SY. 
325, 55 NE 1059. 

Utah.—Western Securities Co. v; 
Silver King Cons.. Min. Co.; 57 Utah 
88, 192 P 664. 

And see cases infra notes 60, 61. 

[a]  Illustration.—Under a provi- 
sion that, if the pledgee was not in 
the market or was unable to meet 
competitive bids, the pledgor might 
sell the property and liquidate the 
indebtedness, the pledgee, when in 
the market and able to meet competi- 
tive bids, had the right. to buy the 
cotton seed at the highest market 
price at the time of the sale. Ken- 


nedy v. Buckeye Cotton Oil Co., 29 
Cale 16H 4e SW i719) 
55. Penn Mut. L. Ins. Co. v. Ban- 


erat 207 Ala. 617, 93 S 566, 28 ALR 
102. 

Application of proceeds generally 
see supra §§ 219-223. 

56. See supra § 222. 

57. Florance v. Greene, 8 Rob. 
See statutory provisions. 

In California, by Civ. Code § 

“the pledgee, or pledgeholder, 
may purchase” the property at public 
auction. Lowe v. Ozmun, 8 Cal. A. 
387, 893, S62) 729: 

[b] In Pennsylvania, to become a 
purchaser at his own sale a pledgee 
must reserve the right or pursue an 
appropriate remedy at law or in equi- 
ty under Act June 16, 1886 § 23 (BP. 
Li) pry Tbh stnma., MS tis [19:2 0qesSe LOST ID) 
In re Thompson, 284 Fed. 65 [aff 276 
Fed. 313 (certiorari den sub nom. 
Markell v. Hertzog, 260 U. S. 748 
mem, 43 SCt 248 mem, 67 L. ed. 494 
mem) J. 

[c] In Porto Rico, where first and 
second auctions do not result in sale 
to another, ownership of collateral 
may pass. to pledgee, who is obliged 
to give discharge for full amount of 


| (La.)* 10. 


credit. Civ. Code § 1773 [quot Bald- 
Teel v. Rivera, 32 Porto Rico 781, 
84]. 

59. In re Thompson, 284 Fed. 65 


[aff 276 Fed. 313 (certiorari den sub 
nom. Markell v. Hertzog, 260 U. S. 
748 mem, 438 SCt 248 mem, 67 L. ed. 
494 mem)]; Manning v. Heidelbach, 
153 App. Div. 790, 188 NYS 750. 

[a] Purchase unauthorized.— 
Where a first note gives a pledgee 
power to purchase at his own sale, 
such power does not extend to a sale 
under a second noté, ‘although the 


property pledged,®* and apply the 


proceeds to the hquidation of the debt,°® and hold 
the balance in trust for the pledgor and account 
therefor ;°° or he may consent to the pledgee’s taking 
over the property at an appraised value.°* 
jurisdictions the pledgee is authorized to purchase 
And where by the terms of the con- 
tract, or otherwise, the pledgee is authorized to buy 
at his own sale, a purchase made by him in compli- 
ance with the authority granted,®°® in good faith and 
for a fair consideration is valid and binding on the 
pledgor,®° and the pledgee acquires full right and ti- 
tle to the property,°! and cannot be required to ac- 
count for an increased price received by him on a re- 


In some 


last paragraph of the second note 
recites that the pledged bonds “are 
to be held also as additional collat- 
eral on’ the first note. In re Thomp- 
son, 284 Fed. 65 [aff 276 Fed. 313 
(certiorari den sub nom. Markell v. 
Hertzog, 260 U. S. 748 mem, 43 SCt 
248 mem, 67 L. ed. 494 mem) ]. 

[b] Authority to purchase at bro- 
kers’ board or public auction does 
not authorize a purchase at a sale on 
the curb. Manning v. Heidelbach, 
153 App: Div. 790, 138 NYS 750. 

60. U. S.—In re Thompson, 284 
Fed. 65 [aff 276 Fed. 313 (certiorari 
den sub nom. Markell v. Hertzog, 260 
U. S. 748 mem, 43 SCt 248 mem, 67 L. 
ed. 494 mem)]; Bush vy. Adams, 165 
Fed. 802. , 

Ala.—Barnett v. Dowdy, 207 Ala. 
641, 938 S 638; Penn Mut. L. Ins. Co. 
v. Bancroft, 207 Ala. 617, 93 S 566, 
28 ALR 1102. 

Ark.—Union, etc., Trust Co. v. 
Harnwell, 158 Ark. 295, 250 SW 321. 

D. C.—Ohio Nat. Bank v. Central 
Constr. Co., 17 App. 524. 

Tll.—Wetherell v. Johnson, 208 Til. 
247, 70 NE 229. 

Ky.—Perkins v. Applegate, 85 SW 
MDogeet Evan D2 ae 

La.—Barry v. American White 
ead, etc., Works, 107 La. 236, 31 S 


79 Ma. 

Mass.—Jennings v. Wyzanski, 188 
Mass. 285, 74 NE 347. 

Mo.—Chouteau v. Allen, 70 Mo. 290. 

N. Y.—Manning v. Heidelbach, 153 
App. Div. 790, 138 NYS 750. 

Pa.—Empire Nat. Bank v. High 
Grade Oil Refining Co., 260 Pa. 255, 
103 A 602; In re Phillips, 205 Pa. 531, 
55 A 218. 

Utah.—Western Securities Co. v. 
Silver King Cons. Min. Co., 57 Utah 
88, 192 P 664. 

Tal Illustration. — Where bonds 
pledged are sold after default on no- 
tice to the pledgor and in accordance 
with authority given by the contract, 
‘the fact that they are purchased by 
the pledgee, as expressly authorized, 
at less than their actual value, is not 
ground for impeaching the sale in 
equity, nor is the fact that pursu- 
ant to previous announcement the 
purchaser of the first lot sold is giv- 
en the option.to take all, the sale 
being at public auction, no objection 
being made to the manner of sale, 
and there being no fraud or unfair- 
cee shown. Bush v. Adams, 165 Fed. 


61. Shafer v. Spruks, 226 Fed. 922, 
141 CCA 526; Nevins v. Moore, 221 
Mo. 330, 120 SW 48; Franklin Bank 
v. Meinecke, (Mo. A.) 231 SW 1067; 
Colonial Trust Co. v. Central Trust 
Co., 2438 Pa. 268, 90 A 189. 

[a] Thus, where, by the terms of 
the contract, the pledgee is given 
power on default to. sell the property 
at public or private sale, without ad- 


Md.—Manning v. Shriver, 
41, 28 A 899. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. : 
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§§ 268-270] 


sale.°? 


to suggest fraud.*® 


Construction of provision authorizing purchase. 
If the pledge contract is unambiguous with respect 
to the right of the pledgee to purchase at his sale, it 
will be literally construed;°® but if it is ambiguous 
it will be strictly construed against the pledgee.** 
A provision authorizing a pledgee.to purchase at his 
own sale applies only to a public sale,°* unless au- 
thority to purchase at a private sale is clearly given.®® 

[§ 269] 9. Operation and Hffect of Sale in Gen- 
Where a sale of pledged property is made 
by the pledgee fairly and in good faith, the pledgor 
is bound by the sale,*! although the property might 
have brought a higher price under other circum- 
stances ;‘* and the pledgee is not responsible for its 
bringing less than its estimated value,7? but is ac- 


eral.7° 


vertisement, demand of payment, or 
notice, a purchase by him in good 
faith at public sale is valid and gives 
him a good title. Fidelity Ins., etce., 
Co. v. Roanoke Iron Co., 81 Fed. 439. 

[b] Benefit of lien.—Where col- 
lateral pledged to secure a note con- 
sists of a note and deed of trust se- 
curing it upon real estate, and by 
the contract of pledge the pledgee 
is authorized to bid at a sale of the 
pledged collateral, the pledgee, upon 
a sale thereof, at which he becomes 
the purchaser, is entitled to the ben- 
efit of the lien of the mortgage on 
the real estate for the collection of 
the original debt. Franklin Bank v. 
Meinecke, (Mo. A.) 231 SW 1067. 

[c] Enforcement of pledged bonds. 
—(1) A pledgee of mortgage bonds 
of a corporation, pledged to secure 
its own note, who on default purchas- 
es the bonds at public auction, in 
good faith and as authorized by the 
contract, may enforce the same to 
their full face value as he might if 
they were the obligations of a third 
person (Turner v. Metropolitan Trust 
Co., 207 Fed. 495, 125 CCA 157; Atlan- 
tic Trust Co. v. Woodbridge Canal, 
etce., Co., 86 Fed. 975), (2). and not 
merely the amount for which they 
were pledged (Atlantic Trust Co. v. 
Woodbridge Canal, supra). 

62. Colonial Trust Co. v. Central 
"Riri st CO.neoto) eA. 20S, OO As E89), 

635, state” -orust,.-ete.,, Bank © ‘v. 
Dunn, 24 F. (2d) 477 [certiorari 
granted 277 U. S. 581 mem, 48 SCt 
561 mem, 72 L. ed. 998 mem, and rev 
on other grounds 278 U. S. 582 mem, 
49 SCt 184 mem, 73 L. ed. 518 mem]; 
Perkins v. Applegate, 85 SW 7238, 27 
KyL 522; Gutman y. Schreiber, 173 
App. Div. 670, 160 NYS 243 [aff 226 
N. Y. 582 mem, 123 NE 868 mem]. 

Good faith and diligence in making 
sale generally see supra § 262. 

64. See supra § 263. 

65.5, State » Trust, (etc, Bank, ‘v- 
Dunn, 24 F. (2d) 477 [certiorari 
granted 277 U. S. 581 mem, 48 SCt 561 
mem, 72 L. ed. 998 mem, and rev on 
other grounds 278 U. S. 582 mem, 49 
Sct 184 mem, 73 L. ed. 518 mem]; 
Montgomery Bank, etc., Co. v. Jones, 
182 App. Div. 252, 169 NYS 478 [aft 
230 N. Y. 580 mem, 130 NE 902 mem]. 

fa] Ilustration.—W here the 
pledgee knew that the value of se- 
curity pledged by a bankrupt far ex- 
ceeded the amount of the debt, and 


knew that the bankrupt’s trustee de- 


sired to redeem the collateral for the 
benefit of the estate, conduct of the 
pledgee in refusing the trustee an 
opportunity to pay the note, and in 
bidding in the property himself with- 
out notice to the trustee and for the 
amount of the secured debt, which 
was a grossly inadequate price, con- 
stituted fraud and bad faith, since 


the trustee should at least have been_ 


[49 Cc. J.—64] 


The pledgee, however, must exercise good 
faith toward the pledgor in selling and making the 
vurchase,°*? and cannot wrongfully sacrifice the prop- 
erty,°* or purchase it at a valuation so inadequate as 
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countable only for the amount actually received by 
him;?* and the sale constitutes a payment of the 
principal debt to the extent that funds for that pur- 
pose are realized from the sale.*® But where the sale . 


is made illegally,*® or where due regard is not paid 


General. 


given an opportunity to make a bid, 
although the pledge agreement per- 
mitted a sale without notice. State 
Trust, ete., Bank v. Dunn, 24 F. (2d) 
477 [certiorari granted 277 U. S. 581 
mem, 48 SCt 561 mem, 72 L. ed. 998 
mem, and rev on other grounds 278 
U. S. 582 mem, 49 SCt 184 mem, 73 
L. ed. 518 mem]. 

{b] Evidence held insufficient to 
show bad faith in sale of collateral 
notes of twenty thousand dollars, 
past due and protested, for three hun- 
dred dollars to pledgee. Montgomery 
Bank, ete., Co. v. Jones, 182 App. Div. 
252, 169 NYS 478 [aff 230-N. Y. 580 
mem, 130 NE 902 mem]. 

66. paunett v. Dowdy, 207 Ala. 641, 


67. Barnett v. Dowdy, | supra; 
Granger v. Pigott, 10 Pa. Dist. 327. 

[a] The authority claimed must 
be shown in the contract, and cannot 
depend upon interpretation or con- 
struction. Granger v. Pigott, 10 Pa. 
Dist. 327. 

68. Union, etc., Trust Co. v. Harn- 
well, 158 Ark. 295, 250 SW 321. 

{a] Thus a provision authorizing 
the pledgee to sell the pledged prop- 
erty at public or private sale, and to 
become a purchaser, contemplates a 
sale to a third person in the case of 
a private sale, since it certainly does 
not contemplate that the pledgee may 
simply resolve that the property 
pledged is worth no more than the 
debt secured, and therefore sell it- 
self the pledged note by satisfying 
the debt and transferring the pledge 
to itself, so that the provision au- 
thorizing the purchase by the pledgee 
must be limited to a public sale. Un- 
ion, etc., Trust Co. v.-Harnwell, 158 
Ark. 295, 250 SW 321. 

69. Lowe v. Ozmun, 8 Cal. A. 387, 
86 P 729; Colonial Trust Co. v. Cen- 
tral Prusts©o:, 1243) ba.265). 90r-Ae 189. 

[a] Construction.—An agreement 
that the pledgee may become pur- 
chaser at a private sale must be tak- 
en aS meaning at a sale conducted in 
the manner usually and ordinarily 


followed in relation to private sales: 


of property. Lowe v. Ozmun, 3 Cal. 
oI Nes Sol (alt seven 2 iy AS) 

70. Operation and effect of en- 
forcement of chose in action pledged 
see infra § 323. 

71. White v. Rahway Bd. of As- 
sessors, 16 Fed. 8338;' Cone v. Carl- 
ton, 164 7Colo. 1) VOU ER) 28a Claxton 
Bank v. Smith, 34 Ga. A. 265, 129 SH 
142; Young v. Croteau, 58 Ont. L. 
303, [1926] 1 DomLR 829 [dism app 
bs Ont. Le 76, [1926] 1-DomLR 62): 

[a] Rule applied.—Where no fraud 
is practiced by the holder of a col- 
lateral note on the maker in assert- 
ing that he has the right immediately 
to sell property pledged, without no- 
tice, at which time the collateral 
note is marked “satisfied” and sur- 


to the interest of the pledgor and due care is not ex- 
ercised, whereby the pledged property is sacrificed to 
the injury of the pledgor, the sale may be set aside,** 
or the pledgee may be required to account for any 
loss due to his carelessness or bad faith."* 
pledge remains in the possession of the pledgee after 
an invalid sale, he continues to hold it as a pledge, 
subject to the rights of the pledgor as before the 
sale,7® and subject to the pledgor’s right to redeem.*° 

[§ 270] 10. Invalid Sale as Conversion®*1—a. In 
Although the pledgee has a right to sell 
the pledged property upon default of the pledgor,*? 
if he wrongfully sells the property so as to place it 
beyond his control it constitutes a conversion for 
which he is hable to the pledgor;** and it has been 


If the 


rendered, the maker is not thereaft- 
er concerned as to when the collat- 
eral was sold, and is not entitled to 
the benefit of a possible enhancement 
in value thereof. Claxton Bank v. 
Smith, 34 Ga. A. 265, 129 SE 142. 

Effect of purchase by pledgee see 
supra §§ 265-268. 

72. White v. Rahway Bd..of Asses- 
sors, 16 Fed. 833. 

Adequacy of price generally see 
supra § 263. ' - 

73. See supra § 263. 

74. Berlin v. Eddy, 33 Mo. 426. 

Duty to account for proceeds gen- 
erally see supra §§ 228, 229. 

75. Jones v. Moore, 212 Ala. 248, 
102 S 200; Smith v. Shippers’ Oil Co., 
120 La. 640, 45 S 588. 

[a] Bule applied.—Where the 
holder of a note secured by the pledge 
of property of the indorser sells such 
property in satisfaction of the debt, 
and realizes sufficient for that pur- 
pose, the note is paid, the indorser 
becomes subrogated to the rights of 
the holder, and the latter cannot put 
the note in circulation by indorsing 
it, without recourse or otherwise, to 
the purchaser of the pledged prop- 
erty. Smith v. Shippers’ Oil Co., 120 
La. 640, 45 S 533. 

[b] Sale not constituting pay- 
ment.—The sale of a note held as col- 
lateral, under conditions whereby the 
holder may and does reclaim it and 
stands ready to surrender it, is not 
a payment of the principal debt. 
Jones v. Moore, 212 Ala. 248, 102 S 

Application of proceeds to debt 
generally see supra § 219. 

Payment of principal debt general- 
ly see supra §§ 169-179. 

76. Brightson v. Claflin, 225 N. Y. 
469,.122 NE 458. 

77. Smith v. Lee, 84 Fed. 557; Ha- 
gan v. Continental Nat. Bank, 182 
Mo: 319, 8f SW ot). 

78. Adams v. Adams, 199 Ala. 46, 
73 S 984; Jennings v. Moore, 189° 
Mass. 197, 75 NE 214; McKee v. 
Smith, 219 Pa. 490, 68 A 1026; Dwight 
v. Singer, 27 Pa. Super. 119. 

79. Tennent v. Union Cent. L. Ins. 
Co., 183 Mo. A. 345, 112 Sw 754. 

Voidable purchase by pledgee see 
supra § 265. 

80. Okada vy. Akahoshi, 29 Hawaii 
719; Wilcox v. Dillard, (Text Civ. 
AS) 84SW (a) 5072 

Redemption of pledged property 
generally see supra §§ 190-206. 

81. Conversion of pledged prop- 
cae before default see supra §§ 104— 

Purchase by pledgee as conversion 
see supra § 267. 

82. See supra § 241. 

83. Whitman v. Boston Terminal 
Refrigerating Co., 233 Mass. 386, 124 
NE 43; Glidden vy. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42 NE 995, 43 
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held that, even though an unauthorized purchase by 
the pledgee does not amount to a conversion,®* if, 
after such a purchase, the pledgee sells the property 
so as not to be able to return it to the pledgor upon 
performance by him, he is liable for conversion.®® 
Thus a pledgee is Hable for conversion where, when 
are necessary,®® he wronefully 
sells the property without demand or notice to the 
pledgor,’* or otherwise sells it in violation of the 
rules of law governing such sales,** or in violation 
of the terms of the pledge,*® or of the rights of the 
pledgor.°® Buta sale with the consent of the pledgor 
does not, in the absence of fraud or bad faith, 
‘stitute a conversion;®! and where the property is [§ 
lawfully sold and the pledgor given eredit on his in- 
debtedness in an amount greater than the face 
interest of the debt, he has suffered no damage by 
reason of the sale and cannot complain thereof. 
Where pledged property is con- 
verted by a wrongful sale thereof by the pledgee, a 
subsequent sale by the purchaser makes him and the 


demand and notice 


Subsequent sale. 
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sion.22 
Defenses.°* 


owner’s title as 


amount of his 
con- 


and 


subsequent purchaser joint tort-feasors in the conver- 


LRA 737; Moore v. Central Nat. 
Bank, 12 Oh. Cir. Ct. N.S. 529, 31 Oh. 
Cir. Ct. 614; King v. Boerne State 
Bank, (Tex. Civ. A.) 159 SW 433. 
And see cases infra notes 87-90. 

84 See supra § 267. 

85. Glidden vy. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42 NE 995, 43 
LRA 737. But see State Nat. Bank 


v. Hart, 130 La. 843, 58 S 6386 (hold- 
ing that where, after an unauthorized 
purchase the pledgee afterward sells 
the collateral to a third person, the 
pledgor cannot recover damages as 
for an unlawful conversion, unless he 
was misled to his prejudice, by the 
notice given of the first sale). 

[a] If the pledgee afterward sells 
even a part of the property so as not 
to be able to return it to the pledgor 
upon performance by him, he is lia- 
ble for conversion of the whole. 
Glidden v. Mechanics’ Nat. Bank, 53 
Oh. St. 588, 42 NE 995, 48 LRA 737. 

86. Necessity for: 

Demand see supra § 248, 
Notice see supra §§ 250, 251. 

87. U. S—Leahy v. Lobdell, 80 
Fed. 665, 26 CCA 175. 

Conn.—-Stevens v. Hurlbut Bank, 31 
Conn. 146. 

Ga.—Waring v. Gaskill, 95 Ga. 731, 
22 SE 659. 

Ida.—Butler v. Brockman, 271 P 
927; Mechanics, ete, Nat. Bank v. 
Pingree, 40 Ida. 118, 232 P 5. 

Ill. Belden v. Perkins, 78 Ill. 449. 


Mich.—Feige v. Burt, 118 Mich. 243, 
717 NW 928, 74 AmSR 390. 

Mo.—Greer v. Lafayette County 
Bank, ee Mo. 559, 30 SW 319. 

N. Y.—Smith v. Savin, 141 N. Y. 
315, 86 NE 338; Baker v. Drake, 66 


IN Yer ols. 28 "AmR 80° -Porter. vy. 
Parks, 49 N. Y. 564; Markham v. Jau- 
. don, 41 N. Y. 2386 [rev 49 Barb. 462, 


3 AbbPrNS 286]; Manning v. Heidel- 
bach, 153 App. Div. 790, 188 NYS 750; 
Moore v. Rodewald, 142 App. Div. 
741, 127 NYS 725; Toplitz v. Bauer, 
384 App. Div. 526, 55 NYS 29 [aff 161 
N. Y.) 325, 55 'NE 1059]; Morgan v. 
Jaudon, 40 HowPr 366. 
Pa.—Conyngham's App., 57 Pa, 474; 


Beardsley v. Fulton, 22 Pa. Dist. 921. 

S. D.—Walklin v. Horswill, 24 S. 
D. 191, 123 NW 668. 

Tex.—Hazleton v. Holt, (Civ. As) 
285 SW 1115. 

Wash.—Richardson vy, Foster, 100 
Wash: 57, 170 P 321. 

[a] Rule applies where the 


pledgee of a life insurance policy as 
security for the payment of a debt, 
after waiving his right to surrender 
the policy without notice, surrenders 
the policy without notice. Toplitz v 
Bauer, 161 N. Y. 325, 565 NH 1069. 


Blocher, 


[b] Conversion by purchaser.—A. 
sale of pledged collateral at a private 
sale, without notice to the pledgor or 
public, constitutes conversion by the 
purchaser. Hazleton v. Holt, (Tex. 
Civ. A.) 285 SW 1115. 

88. Ala.—wNelson v. Owen, 113 Ala. 
372, 21 S 75. 

Ga.—Halliday v. Stewart County 
Bank, 112 Ga. 461, 87 SEH 721; Camp- 
yak v. Redwine, 22 Ga. A. 455, 96 SE 

Ida.—Mechanies, ete., Nat. Bank v. 
Pingree, 40 Ida. 118, 232 P 5. 

La.—Shexneider v. Simon Rice 
Milling Co., 145 La. 831, 83 S 28. 

Mass.—Fowle v. Ward, 113 Mass. 
548, 18 AmR 534. 
he be v. Fries, 90 Mo. A. 

S. D.—Walklin v. Horswill, 24 S. D. 
191, 123 NW 668. 

89. Wheeler v. Newbould, 16 N. Y. 
892 [aff 12 N. Y. Super. 287 Kilpat- 
rick v. Dean, 15 Daly 182, 4 NYS 708 
{aff 3 NYS’ 60]. 

90. U. S.—Dibert v. Wernicke, 214 
Fed: 673; 131 CCA -109. 

Ala.—Nebring v. Mobile Bank, 58 
Ala. 204. 

Ark.—Fitzgerald v. 32 
Ark. 742, 29 AmR 3: 

Colo.—E. F. Hallack Lumber, etc., 

. Vv. Gray, 19 Colo. 149, 34 P 1000. 

Ga.—Southern Hxch. Bank v. Lang- 
ston, 33' Ga. A. 477, 127 SE 230. 

Mo.—Schaaf v. Fries, 90 Mo. A. 111. 
Se Y.—Hope y, Lawrence, 1 Hun 
e (. 

_ Pa.—Blood vy. Hrie Dime Sav., etc., 
Co., 164 Pa, 95, 30 A 362. 

hak eRe v. Bowen, 9 Wis. 
348. 

fa] TIllustration.—W here bonds 
pledged to secure a note are invalid- 
ly sold for a small per cent of, their 
value an@ purchased by the pledgee, 
which thereafter transfers the notes 
and the bonds separately to the same 
persons, and they use the bonds to 
purchase the property on foreclosure 
of the bond mortgage, there is a con- 
version of the bonds. Dibert v. Wer- 
nicke, 214 Fed. 673, 181 CCA 109. 

[b] A private sale of property, 
readily salable on the open market 
at a definite market value, at less 
than its market value may amount to 
such lack of good faith as to amount 
to a conversion, Southern Exch. 
Bank v. Langston, 33 Ga. A. 477, 127 
SE 230. 

91. Fisher v. Long Beach Exch. 
Nat. Bank, 46 Cal. A. 191, 188 P 1033; 
Hoyt v. Stuart, 90 Conn. 41, 96 A 166; 
McClintock v. Kansas City Cent. 
Bank, 120 Mo. 127, 24 SW 1052. 

[a] Thus, where a pledgee of a 


for its conversion.?7 


[§§ 270-271 


Tt is no defense to a pledgee’s liabil- 
ity for conversion by an unauthorized sale that he did 
not profit. by the sale,®® or that the pledgor afterward 
bought the property from the purchaser at about the 
price for which the pledgee sold it.?® 
part owner of property pledges it for his individual 
benefit, with the 
owner, the pledgee is estopped to set up the co- 
a defense to an action by the pledgor 


But where a 
authority and consent of his co- 


The pledgee may set off the 


debt against the amount of the 


pledgor’s recovery.®® 

271] b. Remedies of Pledgor or Owner.°® 
pledgor, upon being informed of an unauthorized sale 
by the pledgee, may elect to ratify the sale and claim 
the benefit of the surplus,! or he may repudiate the 
oe sale and eredit of the surplus and hold the pledgee 
responsible for the property.” 
such a wrongful sale, the pledgor may sue either in 
trover for the conversion,*® or he may maintain an 


The 


Accordingly, upon 


note and mortgage given as collateral 
strictly forecloses the pledge, he is 
not liable for conversion, where he 
acts with reasonable diligence and 
prudence and accounts to the pledgor 
for any Stet a Hoyt v. Stuart, 90 
Conn. 41, 96 A 166. 

92. Pacific Impr. Co. v. Weiden- 
feld, 277 Fed. 224 [rev 267 Fed. 699]. 

93. Hazleton v. Holt, (Tex. Civ. 
A.) 285 SW 1115. 

94. aches or ratification as ae- 
fense see infra § 274. 

95. Hazleton v. Hoit, (Tex. Civ. 
A.) 285 SW 1115. 

i Ainsworth v. Bowen, 9 Wis. 


[a] Thus,. where a pledgee im- 
properly made a sale, whereby the 
pledge brought less than it should 
have brought, it was no defense to 
an action against him for conversion 
that the pledgor shortly thereafter 
bought the pledge from the purchaser 
at such sale at about the price for 


which the pledgee sold it. Ainsworth 
v. Bowen, Wis. 348. 
97. Sharpe v. Birmingham Nat. 


Bank, 87 Ala. 644, 7 S 106. 

98." Whitman v. Boston Terminal 
Refrigerating Co., 233 Mass. 386, 124 
NE 43; Smith v. Savin, 69 Hun (N. 
Y.) 311, 23 NYS 568, 30 AbbNCas 192 
[afl 141 Ne Yo. 3255 3 Oe Nes asae 
Stearns v. Marsh, 4 Den, (N. a rrr 
47 AmD 248, 

Set-off of damages for conversion 
pe stes: action for debt see supra § 

99. For conversion of pledged 
stock see Corporations §§ 1138, 1139. 

1. Strong v. National Mechanics’ 
Banking Assoc., 45 N. Y. 718. 

Ratification of invalid sale general- 
ly see infra § 274. 

2. Strong Vi praous Mechanias: 
Banking. Assoe., 45 N. 718. 


3. Ga.—Hall v, Vann, 32 Ga. A. 
281, 128 SE 172. 

Ill.—Horttman v. Illinois State 
Trust Co.; 173 Ti Aw234: 

Md.—Baltimore Mar. Ins. Co. v. 
Dalrymple, 25 Md. 269; Maryland F. 


Ins. Co. v, Dalrymple, 25 Md. 242, 89 
AmD eae 

N. Y.—Stearns v. Marsh, 4 Den. 
227, 47 AmD 248. 

Oh.—Glidden v. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42 NE 995, 43 
LRA 737. 

[a] Evidence held sufficient to de- 
mand finding against pledgor on the 
theory of ratification, and to warrant 
direction of verdict for defendant, 
notwithstanding an error in reference 
to the measure of damages which 
plaintiff otherwise would have been 
entitled to recover. Hall v. Vann, 32 


lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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action on the case for damages,* even though he is 
precluded by lapse of time from avoiding the sale ;° 
or, if he elects to ratify the sale, he may sue in as- 
sumpsit for the proceeds, as money received to his 
use;® or he may plead such conversion as a set-off 
to a suit on the original debt by the pledgee;* or, 


. where the circumstances are such that there is no 


adequate remedy at law, he may sue the pledgee in 
equity to recover the property,® or to recover the pro- 
ceeds thereof.°® 

Right of real owner. An owner of property, 
pledged by a third person, may sue the pledgee for 
conversion by a wrongful sale,1° although he per- 
mitted the property to be so pledged.?! 

Conditions precedent. As a general rule, a tender 
of his debt by the pledgor is not necessary before 
bringing suit,t? as it would be useless, since the 
pledgee has put it out of his power to perform his 
part of the contract,'* and is allowed to set off the 
amount of his debt against the amount of the 
pledgor’s recovery.1* But, where the pledgee has 
bought the property at his own sale, the pledgor can- 
not sue him in conversion unless he has first tendered 
the amount of his debt and demanded a return of the 
property, and the tender and demand have been re- 
fused by the pledgee.*® 

[§ 272] c. Measure of Damages.1® As a general 
rule, whether the pledgor sues in trover or in case,‘? 
or whether he pleads the wrongful sale by the pledgee 
in defense to a suit on the principal debt,1® he is en- 
titled to recover of the pledgee the actual amount of 
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the loss suffered by him by reason of the wrongful 
sale,1® that is, the value of the pledged property at 
the time of conversion less the amount of the debt 
secured by the pledge ;?° and the fact that the pledgee 
denies the conversion will not deprive him of the 
rieht to deduct the principal debt from the amount of 
the collateral.2+ In determining this difference the 
pledgee will be charged with the actual or market 
value of the property at the time of conversion,?? and 
in the ease of commercial paper, its actual value at 
the time of sale is prima facie its face value.?® 

Mingled property. Where the pledgee without au- 
thority buys the property himself and so mingles it 
with the property of others that he cannot show the 
amounts realized therefrom, the pledgor may recover 
for the whole lot of his property at the price obtained 
by the pledgee for the best grade of such property.?* 

Nominal damages. It has been held that, where 
the amount of the secured debt equals or exceeds the 
value of the property converted, the pledgor is en- 
titled to nominal damages only.?° 

[§ 273] 11. Restraining Sale. Subject to the rules 
relating to injuncticns generally,?® the pledgor may 
sue to restrain an unauthorized or invalid sale by 
the pledgee, where, under the circumstances of the’ 
case, the pledgor has no adequate remedy at law,?? 
as where the pledgee is insolvent and unable to re- 
spond in damages,** or where the property threat- 
ened to be sold does not have an ascertainable value.” 
But, as in other cases,?° a preliminary injunction 
against such a sale will not be granted except in a 


Ga. A. 281,123 SE 172. 

Actions for possession of property 
or proceeds generally see supra §§ 
115-130. 

Trover and conversion generally 
see Trover and Conversion [38 Cyc 
199%. 

4 Sharpe v. Birmingham Nat. 
Bank, 87 Ala. 644, 7 S 106; Baltimore 
Mar. Ins. Co. v. Dalrymple, 25 Md. 
269; Maryland F. Ins. Co. v. Dal- 
rymple, 25 Md. 242, 89 AmD 779° 
Lord v. Hartford, 175 Mass. 320, 56 
NE 609. 

Action on case generally see Case, 
Action/-on dA C.cJ:, pL. 

Actions for Beuacct for eouvernen 
generally see supra §§ 131-1 

5. Lord v. Hartford, 175 Mass. 320, 
56 NE.609. 

6 Stearns v. Marsh, 4 Den. (N. 
Y.) 227, 47. AmD 248. 

Assumpsit generally see Assump- 
sit, Action of 5 C. J. p 1378. 

7. See supra § 231. 

8. Bell v. State Bank, 153 Cal. 234, 
94 P 889; Draper v. Stone, vial Me. 
LT5s Smith v. Becker, 192 Mo. A. 597, 
184 SW 943; Love yv. Park, 95 Nebr. 
729, 146 NW 941 [reh den 96 Nebr. 
485, 148 NW 140]. 

9. Groeltz v. Cole, 128 Iowa 340, 


103 NW 977; Schaaf v. Fries, 90 Mo. 
A. 111. 

LO. Smith: v.. Savin; 141 N. Y...315, 
36 NE. 338. 


11. Horttman v. Illinois State 
Trust Co.,173 Ill. A. 234. 

12. Ind. —Rosenzweig v. Frazer, 82 
Ind. 342. 

Kan.—Lynn v. McCue, 94 Kan. 761, 
775, 147 P 808 [cit Cyc, and reh den 
96 Kan. 114, 150. P 523). 

Mass. —Whitman v. Boston Termi- 
nal Refrigerating Co., 283 Mass. 386, 
124 NE 43. 

Mo.—Ely Walker Dry Goods Co. v. 
Karnes, (A.) 9 SW (2d) 245. 

N. Y.—Toplitz v. Bauer, 34 App. 
Div-526,) 55) NYS 29 faffl6el N.Y. 
325, 55 NE 1059]; Smith v. Savin, 69 
Hun 311, 28 NYS 568, 30 AbbNCas 
192 [aff 141 N. Y. 315, 36 NE 338]; 
Lewis v. Graham, 4 AbbPr 106; 
Stearns v. Marsh, 4 Den. 227, 47. AmD 
2 


Pa.—Neiler v. Kelley, 69 Pa. 403. 

13. Ogden y. Lathrop, 31 N. Y. Su- 
per. 643. 

14. See supra § 270. 


15. Glidden v. Mechanics’ Nat. 
Bank, 53 Oh. St. 588, 42 NE 995, 43 
LRA 737. 

16. For conversion of pledged 


stock see Corporations § 1124 

Measure of damages for conversion 
of pledge before default see supra §§ 
145-150. 

17. See supra § 271. 

18. See supra § 231. 

19. Colo.—Hallack Lumber Mfg. 
Conw. Gray, 19 Colo. 149, 34°P 1000! 

Conn.—In re Litchfield Bank, 28 
Conn. 575: 

N. Y.—Gruman v. Smith, 81 N. Y. 
25 [rev 44 N. Y. Super. 389]; Wheeler 
v. Newbould, 12 N. Y. Super. 29 [aff 
GENE Yeo tee 

Pa.—Conyngham’s App., 57 Pa. 474. 

Wis.—Mowry v. Baraboo First Nat. 
Bank, 54 Wis. 38, 11 NW 247. 

20. Colo.—Hallack Lumber, etc., 
Co. v. Gray, 19 Colo. 149, 34 P 1000. 

Ga.—Campbell v. Redwine, 22 Ga. 
A. 455, 96 SE 347. 

Mass.—Whitman vy. Boston Termi- 
nal Refrigerating Co., 233 Mass. 386, 
124 NE 43. 

Mo.—Ely Walker Dry Goods Co. v. 
Karnes, '(A.) 9 SW (2d) 245. 

Nebr.—Linn v. Dodge County Bank, 
113 Nebr. 446, 208 NW 546. 

Pa.—Davis v. Funk, 39 Pa. 243, 80 
AmD 519. 

And see cases infra notes 22, 23. 

{a] Where a note is pledged as 
collateral to another note, and the 
conversion consists in the transfer of 
both notes after the secured note has 
become due, the measure of damages 
is the difference between the collater- 
al note and pledgor’s indebtedness to 
the pledgee at the time of conversion, 
and not the full value of the collat- 
eral note, since the secured note, be- 
ing transferred after maturity, is 
subject to equities. Hallack Lumber, 
etc., Co. v. Gray, 19 Colo. 149, 34 P 
1000. 

{b] Expenses voluntarily incurred 
by pledgee based on an unauthorized 
sale of the note cannot be allowed 


against recovery. Linn v. Dodge 
Conan, Bank, 113 Nebr. 446, 203 NW 


Allowance for expenses in care of 
property see supra §§ 90, 


21. Hallack Lumber, etc., Co. v. 
Gray, 19 Colo. 149, 34 P 1000. 
22. Ga.—vVan Arsdale v. Joiner, 


44 Ga. 173; Campbell v. Redwine, 23 
Ga. A. 455, 96 SE 347. 

Ill.— Belden v. Perkins, 78 Ill. 449. 

La.—Shexneider v. Simon. Rice 
Milling Co., 145 La. 831, 83 S 28. 

Me.—Parker v. Vose, 45 Me. 54. 

Nebr.—Linn v. Dodge County Bank, 
113 Nebr. 446, 203 NW 546. 

Pa.—McManus v. Sweatman, 42 
LegInt 387. 

Tex.—Hazleton vy. Holt, (Civ. A.) 
285 SW 1115. 
ere a eames v. Bowen, 9 Wis. 
c) . 

[a] The pledgee is chargeable with 
what would have been received had 
he retained the property until the 
equity of redemption had been fore- 
closed by notice according to law. 
Conyngham’s App., 57 Pa. 474. 

[b] Value in another county.— 
Where notes, alleged to have been 
converted, were secured by cattle in 
another county, the value of the cat- 
tle in such county should be ascer- 
tained as the measure of damages. 
Hazleton v. Holt, (Tex. Civ. A.) 285 
SW 1115. 

23. Hallack Lumber Mfg. Co. v. 
Gray, 19 Colo. 149, 34 P 1000; Davis 
v. Funk, 39 Pa., 243, 80 AmD 519. 

24. Shexneider v. Simon Rice Mill- 
ing Co., 145 La. 831, 83 S 28 (sale of 


rice crop). 
25. Cole v. Dalziel, 13 Tl. A. 23. 


26. See Injunctions 82 C. J. p 1. 
27. Howley v. Charles Francis 
bt ed 127 App. Div. 646, 111 NYS 


[a] Complaint held insufficient.— 
Howley v. Charles Francis Press, 127 
App. Div. 646, 111 NYS 1080. 


28. Howley v. Charles. Francis 
Press, supra. 
29. Howley v. Charles Francis 


Press, supra. 
30. See Injunctions § 2. 
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clear ease, to prevent irreparable injury ;*1 nor is the 
pledgor entitled to a judgment restraining the sale, 
where it does not appear that the pledgee is violating 


any agreement with him.*? 


[§ 274] 12. Waiver of Defects and Ratification of 
The pledgor may waive, either ex- 
pressly or impliedly, his right to object to any de- 
feets in making a sale of the pledged property,** such 
as in respect of the time and place of sale;*° or, after 
aequiring full knowledge of an invalid sale, he may 
ratify it, so as to make it binding upon him,*?® and 
cure defects in the sale as to notice or publicity.?* 
Such ratification need not be express, but may be 
implied, from the pledgor’s acts,** unless he was 
without full knowledge of the facts at the time of 
Thus, where he acts with full knowl- 
edge, ratification may be implied from the pledgor’s 
accepting the proceeds of the sale,*® although such 
acceptance is made under protest;*+ or from his 
recognition of the sale in a subsequent settlement ;*? 
or from his negotiations for a repurchase of the 


Invalid Sale.? 


such acts.®® 


31. Howard v. Goodnough, 292 Pa. 
547, 141 A 488. 

fal Illustration.— Where the pres- 
ident of a bank executes his individu- 
al note to the directors covering an 
amount which the directors were re- 
quired to advance, pursuant to an or- 
der of the comptroller of the cur- 
rency, for the liquidation of certain 
notes given by corporations in which 
the president was interested, any de- 
fense to such note on the ground of 
lack of consideration is too doubtful 
to authorize a preliminary injunction 
to prevent the sale of collateral given 
as security therefor. Howard v. 
Goodnough, 292 Pa. 547, 141 A 483. 

32. Cooper v. National Fertilizer 
Co., 132 Ga. 529, 64 SE 650; McFar- 
land vy. Liberty Nat. Bank, 166 NYS 
393. 

{a] TIllustrations.—(1) Under a 
contract authorizing the pledgee to 
sell at private or public sale at his 
option, without advertisement or no- 
tice, the pledgee cannot be enjoined 
from so selling on the ground that 
it is not a favorable time to sell. 
Greene v. Faber, 158 App. Div. 149. 
143) NWS)-27. _(2) »Where.a vendee 
gave his vendor a note for goods, 
which is discounted before maturity 
to an innocent purchaser by the 
payee, and the maker agrees with the 
payee in consideration of his procur- 
ing an extension to secure the payee’s 
indorsement by a pledge of stock 
with a power of sale, equity will not 
enjoin the sale. under the agreement 
for alleged partial failure of consid- 
eration resulting from a defect in 
the goods known to the maker, al- 
though the payee is a nonresident 
without property in the state. Coop- 
er v. National Fertilizer Co., 132 Ga. 
529, 64 SE 650. 

33. Waiver or loss of right to sell 
see supra §§ 245, 246, 255. 

Waiver of notice of sale see supra 
§ 254. 

34. Morris Canal, etc., Co. v. Lew- 
is, 120N...J. Eq. 3238; Weir v. Dwyer, 
62 Miser Gh) Ld Nes) 528; 

35.. Weir v. Dwyer, supra; Wil- 
loughby v. Comstock, 3 Hill (N. Y.) 
389. 

[a] Place of sale.—Failure to ob- 
ject to the place of sale at the time 
of receiving notice thereof consti- 
tutes a waiver of any objections 
thereto. Willoughby v. Comstock, 3 
EELUGGN Yee)! o.oo: 

36, Cal.—Hill v. Finigan, 77 Cal. 
267, 19 P 494, 11 AmSR 279; Hill v. 
Finigan, 62 Cal. 426; Child v. Hugg, 
41 al. 5195: Rose v:. Doe, 4, Cal. .A. 
680, 89 P 135. 

Ga.—McElmurray vy. Heard, 30 Ga. 
A. 677, 119 SE 220. 

{fowa.—Hamilton v. State Bank, 
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tinued.*® 


[§§ 273-275 


property ;*? or even from his mere acquiescence,*# 
especially where such acquiescence is long con- 
But where counsel for the owner of col- 


lateral is present at the sale by the holder, and an- 


Iowa 306. 
ye Y.—Brass v. Worth, 40 Barb. 


Tex.—Brinkman v. Rick, (Civ. A.) 
285 SW 885. 

Ratification generally see Agency 
§§ 77-146. 

37. Colton v.. Oakland Sav. Bank, 
Sie Cali g3 1 Gyul lO) ey 92 20ly eed ls Van Eee 
gan, tt Call G264, 29) P4294 SAS 
279; Downer v. Whittier, 144 Mass. 
448, 11 NE 585; Warle v. Grant, 14 
1, alt 228. 

Notice of sale generally see supra 
§§ 250-256. - 

38. Hall v. Vann, 32 Ga. A. 281, 123 
SE 172; Downer v. Whittier, 144 
Mass. 448, 11 NE 585; Manning v. 
Heidelbach, 153 App. Div. 790, 138 
NYS 750; ~Violett’ v. Horbach, 219 
App.’ Div. 3738, 104 NYS 249; Earle 
v. Grant, 14 R. I. 228. 

[a] Drinking with the pledgee and 
purchaser in celebration of the sale 
may constitute a ratification. Earle 
v. Grant, 14 R. I. 228. 

39. Sharpe v. Birmingham Nat. 
Bank, 87 Ala. 644, 7 S 106; Smith v. 
Savin; 141 N. Y. 315, 36 NE 338 [aff 
oer 311, 23 NYS 568, 30 AbbNCas 

[a] Right to knowledge.—Before 
one is called upon to ratify an unau- 
thorized transaction, he is entitled to 
have all the facts put before him, and 
then to a reasonable time in which 
to act before he can be compelled to 
take his position with reference to the 
transaction. Manning vy. Heidelbach, 
153 App. Div. 790, 138 NYS 750. 

40. McElmurray v. Heard, 30 Ga. 
A. 677, 119 SE 220; Kennedy v. Dex- 
ter Banking Co.,,.29 Ga. A. 95,113 SE 
819; Hamilton v. State Bank, 22 Iowa 
306; Thomas vy. Gilbert, 55 Or. 14, 101 
P 393, 104 P 888, AnnCas1912A 516. 

41. Mcllmurray v. Heard, 30 Ga. 
A. 677, 119 SE 220; Kennedy v. Dex- 
ber Banking Co,, 29 Ga. A. iO wii oase) 

42. Lafitte v. 35 ua: 
Ann. 1161. 

Hill v. Finigan, 77 Cal. 267, 19 
11 AmSR 279. 

Rose v. Doe, 4 Cal. A. 680, 89 P 
135; Carroll v. Mullanphy Sav. Bank, 
8 Mo. A. 249; Manning v. Heidelbach, 
153 App. Div. 790, 188 NYS 750; Earle 
v. Grant, 14 R. LI. 228. 

45. U. S.—Marsh v. Whitmore, 21 
Wall. 178, 22 L. ed. 482 [aff 16 F. Cas. 
No. 9,122, 1 Hask. 391] (eleven years). 

Cal.—Rose v. Doe, 4 Cal. A. 680, 89 
P1365. 

Ga.—Hall v. Vann, 32 Ga. A. 281, 
123 SE 172. 

Ill.—MecDowell v. Chicago Steel 
Works, 124 fll. 491, 16 NE 854, 7 
AmSR 3881 [aff 22 Ill. A. 405] (six 
years). 


Godchaux, 


Louis, etc., Transp, Co., 56 Fed. 164. 


nounces before the sale that he will present his ob- 
jections to such sale to the court, the owner will not 
be held to have acquiesced in the sale by a failure to 
make further objection.*® 

An unauthorized purchase by the pledgee*” may 
be ratified by the pledgor’s 
other conduct, with a full knowledge of all the ma- 
terial facts and circumstances,*® unless, by reason of 
the pledgee’s fraud, the sale is absolutely void.*® 

[§ 275] 13. Title and Rights of Purchaser.®° 
Where a sale of pledged property by the pledgee, up- 
on default of the pledgor, is legally and validly made 
in compliance with the terms of the pledge and the 
rules of law pertaining thereto,®1 it divests the title 
of the pledgor and vests in the purchaser a good and 
valid title to the property pledged,®? that is, all the 
right and interest in the property which the pledgor 


silence, acquiescence, or 


La.—Lafitte v. Godchaux, 35 La. 
Ann. 1161 (eight years). 
Mass.—Downer v. Whittier, 144 


Mass. 448, 11 NE 585 (seven years). 

N. Y.—Violett v. orb aRy: 119 App. 
Div. 373, 104 NYS 24 

Pa.—Slingluff Vv. Montedneey Ins., 
etc., Co., 14 Montg. Co. 165. 

[a] Illustrations.—(1) Where a 
pledgor has knowledge of ° the 
pledgee’s sale of the pledged proper- 
ty, an objection to such sale not made 
until more than a year after the sale 
is too late. Violett v. Horbach, 119 
App. Div. 373, 104 NYS 249. (2) 
Where plaintiff's assignor pledged 
certain bonds to secure a debt, and 
was present, but did not object to a 
private sale thereof, on. April 3, 1899, 
and no objection was subsequently 
made to such sale until after a sub- 
sequent sale of the bonds with other 
similar bonds in April, 1900, to a pur- 
chaser procured by plaintiff's as- 
signor for which he was paid a com- 
mission, both plaintiff and his as- 
Signor were estopped to object to the 
validity of the original sale of the 
pledged bonds. Rose v. Doe, 4 Cal. A. 
GSO508 9 seats 5. 

46. Laclede Nat. Bank v. Richard- 
son, 156 Mo. 270, 56 SW 1117. 

47. See supra § 265. 

48. U. S.—Hayward v. Eliot Nat. 
Bank, 96250. "St" 610924 sLeiedea sino: 
Marsh v. Whitmore, 16 F. Cas. No. 
O5t2257 i sblaisky (SOW [aft 21 Wall. 178, 
29) li. ed. 482]. 

Ala.—Sharpe v. Birmingham Nat. 
Bank, 87 Ala. 644, 7 S 106. 

Cal.—Hill v. Finigan, 77 Cal. 267, 
19 P 494, 11 AmSR 279. 

N. D.—Reeves v. Bruening, 16 N. D. 
398, 114 NW 313. 

Pa.—Colburns Est., 12 Pa. Dist. 45. 

[a] In the absence of knowledge 
of the facts, the execution of a note 
by the pledgor for the amount due the 
pledgee after receiving information 
of the sale does not amount to a rat- 
ification thereof, unless the pledgor’s 
intent in so doing is to ratify, irre- 
spective of the character of the sale 
and of who was the purchaser. 
Sharpe v. Birmingham Nat. Bank, 87 
Ala. 644, 7S 106. 

49. Perkins v. Applegate, 85 SW 
723, 27 KyL 522. 

50. Cross references: 

Effect of purchase by or for pledgee 

see supra §§ 265-268. 

Operation and effect of sale in gener- 

al see supra § 269. 

Rights of purchaser of pledged ‘cor- 
penets bonds see Corporations § 


See supra §§ 248-268. 
U. S.—Wheelwright — v. 


51. 
52. St. 


Ga.—Halliday v. Stewart County 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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could empower the pledgee to sell at the time the 
pledge was given;°* and where the purchaser buys 
in good faith, it is immaterial whether or not he had 
notice that the property was pledged.*# 
rule a bona fide purchaser of a pledged chose in ac- 
tion, where a sale thereof is authorized,°® 
force it for its face value against the maker,®¢ and is 
not limited to the recovery of the original debt.®7 
Where sale invalid as against pledgor. But where, 
by reason of the terms of the pledge or the rules of 
law®® not having been complied with, the sale is in- 
valid as being in violation of the pledgor’s rights, the 
purchaser, as a general rule, acquires only the 
pledgee’s right or interest in the pledged property,®® 
and is entitled to hold it, as against the pledgor, only 
to the extent of the original debt which it seeured;°° 
and further than this he acquires no title to the prop- 
Where, however, the 
pledged collateral consists of a negotiable instru- 


erty as against the pledgor.®+ 


Bank, 112 Ga. 461, 37 SE 721 

Til. ” “Rozet Ven McClellan, 48 Tll. 345, 
95 AmD 551. 

Iowa.—Carson v. Iowa City Gas- 
Light Co., 80 Iowa 638, 45 NW 1068. 

Mass.—Guinzburg v. H. W. Downs 
165 Mass. 467, 43 NE 195, 52 


R. I.—Potter v. Thompson, 10 R. 
1 


Tex.—Brightman v. Reeves, 21 Tex. 


[a] That a small amount is paid 
(1) for the property does not affect 
the purchaser’s title, in the absence 
of fraud. Wheelwright v. St. Louis, 
ete., .Transp. Co.,. 56 Med. 164. (2) 
ey ces of price generally see supra 

53. Potter v. Thompson, 10 R. I. 1. 
Ph lan Brightman v. Reeves, 21 Tex. 

55. See supra § 243. 

56. Turner v. Metropolitan Trust 
Co., 207 Fed. 495, 125 CCA 157; Mor- 
ris v. East Side R. Co., 104 Fed. 409, 
43 CCA 605; McDougall v. Hazelton 
Tripod-Boiler Co., 88 Fed. 217, 21 
CCA 487; In re Woods, 52 Md. 520. 

{a] Illustration.—Upon aé_ valid 
sale of the pledgor’s own notes de- 
posited as a collateral, the purchaser 
could prove against the pledgor’s 
ttustee for the benefit of creditors 
for the face value of the notes, and 
the pledgee for the remainder of his 
debt after crediting their proceeds. 
In re Woods, 52 Md. 520. 

57. Morris v. East Side R. Co., 104 
Fed. 409, 43 CCA 605. 

58. See supra §§ 248-268. 

59. U. S.—Morris v. East Side R. 
Co., 95 Fed. 13 [rev on other grounds 
104 Fed. 409, 43 CCA 605]. 

Cal.—Brittan v. Oakland Sav. Bank, 
124 Cal. 282, 57 P 84, 71 AmSR 58. 

Iowa.—Jenckes v. Rice, 119 Iowa 
451, 93 NW 384. 

Eldridge, 186 


Mass.—Harding v. 
Mass. 39, 71 NE 115. 
Mo.—Dibert v. D’Arcy, 248 Mo. 617, 


154 Sw 1116. 

Mont.—Potter v. Lohse, 31 Mont. 
OA seats ie 419. 

N. Y.—Gutman v. Schreiber, 173 


App. Div. 670, 160 NYS 243 [aft 226 
N. Y. 582 mem, 123 NE 868 mem]. 

Oh.—Handy v. Sibley, 46 Oh. St. 9, 
17 NE 329. 

{a] Illustration.—Where an as- 
signee of a mortgage as collateral 
security for a loan, knowing of equi- 
ties between the assignor and mort- 
gagors, and being empowered to sell 
the mortgage on the assignor’s de- 
fault, sells such mortgage, of a face 
value of eight thousand dollars, with 
accumulated interest of two thousand 
dollars, to his daughter for five hun- 
dred, acting as agent for her, she is 
not a bona fide purchaser, and can en- 
force the mortgage only to the ex- 
tent to which the assignee could 
have enforced it. Gutman v. Schreib- 
er, 173 App. Div. 670, 160 NYS 243 
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ment, or 


Under this 


5D 


° may en- 


[aff 226 N. Y. 582 mem, 1238 NE 868 
mem]. 

[b] Where a pledged note is sold 
without authority therefor the pur- 
chaser acquires only the right to be 
subrogated to the pledgee’s right 
therein. Springhorn v. Roberts, 77 
Mont. 395, 250 P 1112. 

fe] An unauthorized sale of a con- 
tract of indemnity held by. the 
pledgee passes only the interest of 
the pledgee. ees v. Rice, 119 Io- 
wa 451, 983 NW 384. 

60. Ae cS v. Oakland Sav. 
Pons 124 Cal. 282, 57 P 84, 71 AmMSR 


Ill. Peacock v. Phillips, 247 Ill. 
467, 93 NE 415, 32 LRANS 42 [aff 155 
Till. A. 514]. 

Mo.—Dibert v. D’Arcy, 248 Mo. 617, 
154 SW 1116. 

Mont.—Springhorn vy. Roberts, 77 
Mont. 395, 250 P 1112. 

Oh.—Handy v. Sibley, 46 Oh. St. 
Oe INI Oo cO an 

And see cases supra note 59. 

[a] TIllustration.—The provision 
in a note, as collateral for which an- 
other note secured by trust deed is 
given, that on default in payment the 
payee may sell the collateral pledged 
for such payment, gives the purchas- 
er of the collateral, with knowledge 
of the facts, no right to enforce it 
for a greater amount than could the 
one to whom it was pledged: that is, 
the amount owing the pledgee. Pea- 
cock v. Phillips, 247 Tl. 467, 93 NE 
epee 32 LRANS 42 [aff 155 Ill. A. 
514 

61. Ariz—United Bank, etc. 
Trust Co. v. Jones, 30 Ariz. 557, 249 
Atta 

Iowa.—Jenckes v. Rice, 119 Iowa 
451, 93 NW 384. 

Mont.—Springhorn v. Roberts, 177 
Mont. 395, 250 P1112; State v. Amer- 
ican Bank, etc., Co., 76 Mont. 445, 
247 P 336. 

N. Y.—Treadwell v. Clark, 114 App. 
Divs1493) LOOMING. Le fath 29.0) S Now ye 
51, 82 NE 505]. 

Tex.—Wilcox v. Dillard, (Civ. A.) 
SSW, (20) 50% “Hazleton vo, Holt, 
(Civ. A.) 285 SW 1115. 

fa] Thus a bank, to which a note 
and mortgage securing it are as- 
signed by another bank as security 
for the latter’s debt to the assignee, 
has no interest in collateral, except 
as pledgee, and can only sell its debt 
and transfer collateral with it to the 
purchaser of the note, who has no 
further interest in, or right to, the 
collateral after payment of the note. 
Springhorn v. Roberts, 77 Mont. 395, 
250), eae: 

62. See supra §§ 24-34. 

63. Brittan v. Oakland Sav. Bank, 
124 Cal. 282, 57 P 84, 71 AmSR 58, 112 
Cal. 1, 44 P 339; Green v. Lepley, 88 
Ill. A. 543; Laclede Nat. Bank v. 
Richardson, 156 Mo. 270, 56 SW 1117, 
79 AmSR 528; McNeil v. New York 
Tenth Nat. Bank, 46 N. Y. 325, 7 AmR 
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other chose in action or property to which 
the pledgor has given the pledgee the indicia of own- 
ership,®? a bona fide purchaser thereof takes abso- 
lute title, even as against the pledgor;®* and the 
purchaser’s rights are not affected by notice of the 
pledgor’s rights after a part of the property has been 
delivered and paid for.°%+ 
which the purchaser is not a party does not vitiate 
the sale as to him.*®® 

[§ 276] D. Action To Foreclose Pledge®*—1. 
Right of Action. 
which the property is pledged matures and is unpaid, 
or the pledgor otherwise defaults,®’ the. pledgee, re- 
gardless of any legal or summary remedy he may 
have,®’ such as the right to sell without judicial 
process,°® may, at his election, file a bill in equity for 
the foreclosure of the pledge and a sale of the pledged 
property under an order of court;7° and in some ju- 
risdictions this remedy is either expressly or imphed- 


Fraud of the pledgee to 


Where the debt or obligation for 


341 [mod 55 Barb.” 59]; Lewis‘ v. 
Mott, 36: N. Y. 395; Metzger v. Life 
Assoc. of America, 125 App. Div. 921, 
110 NYS 1138 [aff 195 N- Y. 598 mem, 
89 NE 1105 mem]; Morris v. Grant, 
34 Hun (N. Y.) 377; Dudley v. Gould, 
6 Hun (N. Y.) 97; Seaman v. Reeve, 
15 Barb. (N. Y.) 454. 

64. Morris v. Grant, 34 Hun (N. 
Y.) 377 (purchaser’s title good to the 
entire property). 

65. Cole v. Cosgrove, 16 Ill. A. 167. 

66. Of corporate stock see Cor- 
porations §§ 1127-1129. 

67. See generally supra §§ 216-— 
218. 

68. Jones v. Dimmick, 178 Ala. 
296, 59 S 623; Hall v. Bell, 143 Wis. 
296, 127 NW 967. 

69. See supra § 241 et seq. 

70. U. S.—State Nat. Bank v. Eu- 
reka Springs Syndicate Co., 178 Fed. 
359; Land Title, etc., Co. v. Asphalt 
Co. of America, 121 Fed. 192 [app 
dism 127 Fed. 1, 62 CCA 28]. 

Ala.—Oden-Elliott Lumber Co. v. 
Butler County Bank, 213 Ala. 84, 104 
S 3; Jones v. Dimmick, 178 Ala. 296, 
59 S 6238; Stokes v. Dimmick, 157 
Ala. 237, 48 S 66. 

Ariz.—Martin v. Bankers’ Trust 
€o:; 18 Ariz. 5D; 156 P 87, 
AnnCasl1918E 1240. 

Cal.—Farmers, ete., Bank v. Cop- 
sey, 134 Cal. 287, 66 P 324; McArthur 


v. Magee, 114 Cal. 126,.45 P 1068; 
BAe: v. Forest, 81 Cal. A. 579, 254 P 
sab C.—Johnson v. Dexter, 9 D. C. 

Ga.—Hall v. Page, 4 Ga. 428, 48 
AmD 235. 


Ida.—Dennis v. Co-operative Pub. 
Co., 46. Ida. 534, 269 P 82. 

Tl.—Rozet v. McClellan, 48 Ill. 345, 
95 AmD 551. 

Ind.—Indiana, ete., R. Co. 
Kernan, 24 Ind. 62. 

Towa.—Robinson v. Hurley, ae Io- 
wa 410, 79 AmD 497. 

Ky _—-Ray V.. Tis; 62) Keys 517, 
172 Sw 951. 
Be mine eo ik v. Payrow, 67 Me. 

Mass.—American Trust Co. 'v. Holt- 
singer, 226 Mass. 30, 114 NE 956; 
Union Trust Co. v. Hasseltine, 200 
Mass. 414, 86 NE 777, 16 AnnCas 123. 

Minn.—Barnes v. Davis, 113 Minn. 
132, 128 NW 1118. 

Mo.—-Swan v. Tabor, (A.) 266 SW 


v. Mc- 


Nebr. —Morrissey v. Broomal, 37 
Nebr. 766, 56 NW 383. 
N. Y.— Briggs v. Oliver, 68 N.Y, 


336; Ogden v. Lathrop, 31 N. Y. Su- 


per. 643; Page v. Boggess, 41 Misc. 
46, 83 NYS 569; Farmers, etc., Nat. 
Banke ve imogersis diGINYS) S757; iS 


NYCivProc 250.: 

Oh.—Bates v. Wiles, 1 Handy 532, 
12 Oh. Dec. (Reprint) 274; Murphy 
v. ‘Hardee, 22)-Oh# Cir. «Ct. 511, 12° Oh. 
Cire Dec:7837. 

bi Ba: 


Pa.—Conyngham’s' App., 
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ly authorized by statute.74 


particularly appropriate where there 
claims as to the ownership and right of possession of 
the pledge,*? or of the surplus 373 or there are con- 
But it has been held that, 
after the pledgee has recovered judgment against the 
pledgor, if the property pledged is subject to exe- 
cution, a court of equity has no jurisdiction to en- 
tertain a bill to foreclose the pledgee’s lien, because 
the remedy by execution is adequate.75 
vantages of such a foreclosure are that it concludes 
the rights of all parties in interest and prevents any 
recourse against the pledgee for violation of his du- 
ties to the pledgor or to third persons’® and that it 
enables the pledgee to buy at the sale.77 

Where suit to foreclose necessary. In some cases 
the pledgee must resort to a judicial foreclosure of 
his lien,“® as where he has been wrongfully deprived 
by the pledgor of the possession of the property,7® 
or is unable to find the pledgor,®® or where for any 
other reason he cannot demand payment and give 


flicting liens thereon.*4 


the pledgor notice of sale.§+ 
Where chose in action pledged, 


474; Smith v. Coale, 12 Phila. 177. 

R. I.—Chafee v. A. & W. Sprague 
Mies Co: l4 Re Lgl Gs. 

Tex.—King v. Texas Banking, etc., 
Co., 58 Tex. 669; Luckett v. Town- 
send, 3 Tex. 119, 49 AmD 723; Celada 
v. Mathias, (Civ. A.) 269 SW 459. 

Vt.—Thomas v. Graves, 89 Vt. 339, 
95 A 643; White River Sav. Bank v. 
Gapital iSav.. Bank, vete.,. 605), 7. 7AVt. 
123, 59 A 197, 107:-AmSR. 754. 

Wash.—-Nagel v. Ham, 88 Wash. 99, 
152 P 520; American Bonding, etc., 
Co. v. Pacific Brewing, etc., Co., 34 
Wash. 10, 74 P 826. 

Wis.—Hall v. Bell, 143 Wis. 296, 
127 NW 967; Wilson v. Johnson, 74 
Wis. 337, 43 NW 148. 

[a] The pledgee may thereby 
foreclose the pledgor’s right of re- 
demption by a judicial sale under di- 
rection of a competent court. State 
Nat. Bank v. Eureka Springs Syndi- 
cate Co., 178 Fed. 359; Burt v. Forest, 
St Gal, A579, 254. P2906. 

[b] A pledged oil lease (1) may 
be sold under a foreclosure sale. 
Murphy v. Hardee, 22 Oh. Cir. Ct. 511, 
12 Oh. Cir. Dec. 837. (2) Assignment 
or sale of oil lease generally see 
Mines and Minerals §§ 737-753. | 

{c] Foreclosure upon default in 
payment of interest.— Where a pledge 
is given for the redemption of cer- 
tificates of debt, and the certificates 
bind the debtor’ for the payment of 
the sum therein mentioned and the 
interest thereon, the pledge is bound 
for the payment of the interest as 
well as for the payment of the prin- 
cipal,,-and a foreclosure may be or- 
dered on default in the payment of 
any installment of interest. Swasey 
v. North Carolina R. Co., 23 F. Cas. 
No. 13,679, 1 Hughes 17. 

[da] Effect of provision authoriz- 
ing sale in another state.—The 
pledgee’s right to a foreclosure is not 
affected by a provision in the con- 
tract authorizing a sale of the pledge 
at public auction in another state. 
Coffin v. Chicago Northern Pac. 
@Gonstr..'Co., 67% Barb: CN. wYe) nest. 

71. See statutory provisions. 

[a] In Louisiana (1) under Ciy. 
Code art 3165, as amended by Act 
(1872) No. 9, a pledgee of property, 
in order to sell it legally to satisfy 
the secured debt, must do so by 
means of legal process, after judg- 
ment obtained, unless the pledgor au- 
thorizes its sale otherwise. Smith 
v. Macon Ridge Nat: Bank, 151 La. 
559, 92 S 57. (2) Prior to this stat- 
ute the pledgee could either sell or 
foreclose by judicial process. Broth- 


Resort to this remedy is 


PLEDGES 


are conflicting 


The ad- | bill in equity. 


[§ 277] 2. Conditions Precedent. 
statutes a prescribed notice must be given to the 
pledgor before the institution of the suit against the 
pledged property.*§ 
to return the collateral as a condition to suing to 
foreclose the lien of the pledge;®® and, ordinarily, 
where the pledge is made to secure an unliquidated 
demand, the pledgee may at once file his bill in 
equity to obtain a sale, without first proceeding at 
law to determine the amount of the principal debt.®° 

Indemnity agreement. Where one pledges his chat- 


[§§ 276-277 


circumstances a pledge of commercial paper or other 
chose in action must be enforced by ecollection,®? and 
a court of equity will not decree the foreclosure and 
sale thereof,®* because the pledgee has, in such a ease, 
a complete remedy at law upon the pledged chose in 
action.8* Where, however, special circumstances ex- 
ist which call for equity jurisdiction, a pledge of 
commercial paper,®® or of a note and mortgage,®® or 
of a bond and mortgage,’? may be foreclosed by a 


Under some 


But the pledgee is not required 


tels to secure a debt due from a third person to 


Under ordinary 


er v. Saul, 11 La. Ann. 223; Deloach 
v. Jones, 18 La. 447. 

[b]. In Massachusetts, in view of 
Rev. L. c 198 § 10, providing that the 
two preceding sections relating to a 
sale of a pledge at public auction 
shall not limit the- right of the 
pledgee to avail himself of other 
rights, and that such a sale would 
not be reasonably unimpeachable, a 
suit in equity, under. Rev. L. c 159 § 
1, to foreclose is available, although 
the pledge contains a power of sale. 
American Trust Co.’ v. Holtsinger, 
226 Mass. 30, 114 NE 956. 

{c] In North Dakota Rev. Codes 
(1905) § 6269, which provides gener- 
ally that liens on personalty may be 
foreclosed on notice in the manner 
provided for foreclosure of mortgages 
on personalty, did not repeal the spe- 
cial provision relating to the fore- 
closure of pledged property as con- 
tained in Civ. Code § 76 (Rev. Codes 
[1905] §§ 6198, 6218), requiring a 
sale at auction or a judicial sale. 
Reeves v. Bruening, 16 
NW 3813. 

72. American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21; Merchants, 
ar oma Bank v. Sheridan, 156 Ill. 


Eeutons 96 App. 
Div. 627 mem, 89 NYS 3885. 

74 Buena Vista Loan, ete., Bank 
v. Grier, 114 Ga. 398, 40 SE 284: White 
River Sav. Bank v. Capital Sav. 
Bank ctowiCow (iy Vitus Leos 0 On LO, 
107 AmSR 754. 

75. Indianapolis First Nat. Bank 
v. Root, 107 Ind. 224, 8 NE 105. 
ee Boynton v. Payrow, 67 Me. 


77. See infra § 287. 

78. See cases infra notes 79-81. 
79. American Pig Iron Storage 
Warrant Co. v. German, 126 Ala. 194, 
28 S 603, 85 AmSR 21. 

80. Indiana, etc., R. Co. v. Me- 
Kernan, 24 Ind. 62; Stearns v. Marsh, 
4 Den. (N. Y.) 227, 47 AmD 248. 

81. Indiana, etc., R. Co. v. McKer- 
nan, 24 Ind. 62; Markham v. Jaudon, 
41 N..Y. 235; Ogden v. Lathrop, 31 N. 
Y. Super. 648; Stearns. v. Marsh, 4 
Den. (N. Y.) 227, 47 AmD. 248; Gar- 
lick v. James, 12, Johns. (N. Y.) 146; 
7 AmD 294. 

82. See supra § 243. 

83. Donohoe v.:Gamble, 38 Cal. 
340, 99 AmD 399; Traders Bank vy. 
Wilcox, 42 Cal. A. 24, 183 P 256; Cleg- 
horn v. Minnesota Title Ins., etc., Co., 
57 Minn. 341, 59 NW 320, 47 AmSR 
615; Porter v. Frazer, 6 Misc. 553, 27 


‘73. Gauntlett v. 


N., Ds 398, Ld4y 


the pledgee, the pledgee, in order to foreclose the 


NYS 517; Whitteker v. Charleston 
Gas Co., 16 W. Va. 717. 

84 Whitteker v. Charleston Gas 
Co., supra. 

85. Cal.—Donohoe v. Gamble, 38 
Cal. 340, 99 AmD 399. 

Minn.—Cleghorn v. Minnesota Title 
Ins., ete., Col, 57 Minnl 3414) 599 Nw 
3820, 47 AmSR 615. : 

Pa.—Philadelphia Bank y. Al- 
dridge, 5 Phila. 446. 

R. I.—Potter v. Thompson, 10 R. 

" Tex.—Celada v. Mathias, (Civ. A.) 
269 SW 459. 

[a] Thus, where the maker of a 
pledged note is a nonresident, and 
has no property subject to seizure 
and sale within the state, such spe- 
cial circumstances exist as to author- 
ize a resort to equity for a foreclosure 
and sale. Donohoe v. Gamble, 38 Cal. 
340, 99 AmD 399. 

[b] Insolvency of pledgor.-— 
Where a note pledged as collateral 
has several years to run before ma- 
turity; the pledgor is insolvent; 
and the pledgee proves his claim in 
insolvency and establishes his right 
to participate in the benefits of the 
assignment in case the pledge is not 
sufficient to satisfy the debt; under 
these circumstances a court of equi- 
ty has power to order a judicial sale 
of the pledge, otherwise the settle- 
ment of the insolvent estate might be 
delayed for several years. Cleghorn 
v. Minnesota Title Ins., ete., Co. 57 
Minn. 341, 59 NW 320, 47 AmSR 615. 

86. Clark v, Chapman, 215 Mich. 
518, 184 NW 497. 

[al Thus equity has the jurisdic- 
tion to foreclose a pledge, consisting 
of a note secured by a mortgage hel@ 
by the pledgee as collateral to a note, 
and to order a sale of the pledge, 
notwithstanding the location of the 
land in another = state. Clark v. 
ether 215 Mich: 518, 184 NW 


87. Blood v. Shepard, 69 Kan. 752, 
77-P. 565; Porter v. Frazer, 6 Misc. 
553,. 27 NYS 517. 


heen Gentis v. Blasco, 15 La. Ann. 
89. Swan v. Tabor, (Mo. A.) 266: 
SW. 754. 


90. Jones v. Dimmick, 
296, 59 S 623; eR a be W oodward,. 
24 Sand? ChoiGn. oY) 7k 

[aJ] A pledge to wacute an un- 
liquidated demand may be enforced 
by foreclosure without first proceed- 
ing at law to ascertain the damages. 
Vaupell v. Woodward, 2 Sandf. Ch. 
CN. BY>)) 143: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


178 Ala. 


A 
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pledge, must obtain a judgment establishing the 
debt;°? but he is not required to exhaust collateral 
transferred to him before foreclosure, where the 
trust agreement is limited as to time only, and the 
time has expired.°? 

[§ 278] 3. Defenses. This right to judicial fore- 
closure is not affected by the pledgee’s recovery of a 
judgment against the pledgor and the appointment of 
a receiver for the pledgor’s property;®? and the 
pledgor cannot set up as a defense that he gave the 
pledge with an intention to defraud his creditors, 
since a conveyanee, void as to creditors, is neverthe- 
less good as between the parties.°4 But a third per- 
son joined as defendant may set up a paramount and 
ear title, and demand possession of the prop- 
erty.°® 

[§ 279] 4. Proceedings in General. The general 
rules of equity procedure®® ordinarily apply in an ac- 
tion to foreclose a pledge,®’ such as in regard to the 
service of process,®* and as to the findings in the 
case.°® 

Custody of property. In an action to foreclose 
a pledge of property placed with a pledgeholder, the 
pledgee is entitled to its possession and to have it 
remain in the eustody of the pledgeholder.t 

Jurisdiction.2, The courts of the state in which 
the pledgee resides have power to .décree a fore- 
closure of a pledge,*® although the pledgor is a resi- 
dent of a different state.t The setting up of a coun- 
terclaim by defendant does not oust the court of its 
equitable jurisdiction to decree a foreclosure.® 

[§ 280] 5. Parties. In an action to foreclose the 
pledge there should, as a general rule, be joined as 
parties defendant the pledgor,’ or his personal repre- 
sentative,* and all other persons having an interest 
in the pledged property, with the right to redeem it,® 

91. Killman v. Young, (Tex. Civ. oe 
A.) 171 SW 1065. 766, 56 NW 3838. 

Conditions precedent to action on 6. 
indemnity contract generally see In- 
demnity § 58. 7. 

92. Fidelity Nat. Bank v. Fox, 144 


Wash. 494, 258 P 335. 

93. Pate v. Hoffman, 61 Hun 386, 
16 NYS 74. 

94. Chafee v. A. & W. Sprague 
Mfg. Co., 14 R. I. 168. 

95. Washington Nat. Bldg., etc., 
Assoc. v. Saunders, 24 Wash. 321, 64 [a] 
P 546. 

96. See Equity 21 C. J. pl. 

97. See cases infra notes 98, 99. 


S. 3: 


combe  v. 


cases infra this note. 
[a] Citation by publication.—(1) 


foreclose a lien on notes, accounts, 


PLEDGES 


Morrissey v. Broomal, 37 Nebr. 10. 


Parties generally see Equity §§ 11. 
253-356; Parties 47 C. J. pl. 
Oden-FElliott A 
Butler County Bank, 213 Ala. 84, 104 
Carthage Nat. Bank v. Poole, 


Lumber Co. v 12. 


160 Mo. A. 133, 141 SW 729; 
Chicago, 
NYS 366; White River Sav. Bank v. 14. 
Capital Sav. Bank, 
123, 59 A 197, 107 AmSR 754. 15: 
Although pledged bonds are | 349; 
payable to bearer, and title vests by 16. 
delivery, the pledgor is a necessary | Cal. 250, 14 P 369, 15 P 773, 5 AmSR 
party to an action 
98. See Equity §§ 357-372; and|pledgees ask that they be declared ‘ 
the owner of the bonds, as he has a] see Parties § 200. 
right of redemption by the payment 
A citation published in an action to]of the indebtedness secured by the 

bonds, and has also an interest in the 
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such as a third person to whom the pledgor has as- 
signed all his interest, and of whom the pledgee has 
knowledge.t® The pledgor, however, although a prop- 
er, is not a necessary, party where he is without the 
jurisdiction of the court and no relief is prayed 
against him;!! or where the pledgee files a written 
consent of the pledgor that the property may be sold 
under a judicial decree, and the proceeds applied first 
to the payment of the pledgee and the remainder to 
the payment of a subsequently acquired lien of a 
third person.t? The owner of the legal title to land 
is not a necessary party to a suit for the sale of a 
contract for the sale and purchase of the land by the 
pledgee of such contract.t® In an action on a note 
and to foreclose the lien upon a collateral note, the 
payor of the collateral note, who indorsed it in blank, 
is not a necessary party defendant.!4 

Intervention.1° Where, pending the foreclosure 
action, the pledgor assigns his interest in the pledge, 
and also any right of action he may have against the 
pledgee for conversion, the assignee may intervene 
in the action to assert his rights.1® 

[§ 281] 6. Pleading—a. In General. Subject to 
the general rules of equity pleading,*’ a bill or peti- 
tion for the foreclosure of a pledge must allege facts 
sufficient to constitute a.cause of action, for a decree 
of foreclosure and sale;?* and where by statute,*® or 
by the terms of the contract, certain requisites are 
prescribed before suit for foreclosure can be brought, 
the bill or petition must allege compliance with the 
conditions,2° or allege facts showing a sufficient ex- 
cuse for failing to comply.?! The allegations need 
not be made in formal terms, and the bill or petition 
is sufficient, as against’a demurrer, where it states the 
substance of the contract of pledge;*? and a con- 


Brown v. Omaha Hotel Assoc. 
63 Nebr. 181, 88 NW 175. 

Springfield Co. v. Ely, 44 Fla. 
319; 332)S) 892° 

White River Sav. Bank v. 
Capital Sav. Bank, etc., Co., 77 Vt. 
123, 59 A 197,107 AmSR' 754. 

New- 13. Vaughn v. Cushing, 23 Ind. 


eter, oR. Com 8 | 184. 
Baldwin v. Jordan, (Tex. Civ. 


A.) 171 SW 1016. 

See generally Equity §§ 337-— 
Parties §§ 185-226. 
Loughborough v. MecNevin, 74 


6tc., (Co. ot Vee 


in which the | 435. 
Intervention of assignee generally 


17. See Equity §§ 374-669. 

18. Farmers’, etc., Nat. Bank v. 
Rogers, 1 NYS 757, 15 NYCivProc 
250. And see cases infra notes 20— 


contracts, etc., should, under Rev. St. 
(1911) art. 1874, contain such a de- 
scription of the collateral as is neces- 
sary to identify it. Leyhe v. Leyhe, 
(Tex. Civ. A.) 220 SW 377. (2) And 
a citation describing the collateral 
as “certain notes, accounts, contracts 
for the sale of merchandise and chos- 
es of action assigned, transferred and 
sold to her (the plaintiff) by L. P. 
Co.,” does not sufficiently describe the 
collateral under such statute. Leyhe 
v. Leyhe, supra. 

Process generally see Process [32 
Cyc 412]. : 

99. See Equity § 720; 
infra this note. / 

[a] Findings held not inconsistent 
as to amount remaining unpaid. An- 
glo-California Trust Co. v. Oakland 
R. Cos., 193 Cal. 451, 225 P 452. 

1. Ormsby v. De Borra, 5 Cal. Un- 
rep. Cas. 947, 52 P 499. 

2. Jurisdiction in equity generally 
see Equity §§ 7-149. 

3. Coffin v. Chicago Northern Pac. 
Constr: Co., 67 Barb. (N. Y.) 337. 

4 Coffin v. Chicago Northern Pac. 
Constr. Co., supra. 


and case 


balance remaining after payment of 
the lien. Newcombe vy. Chicago, etc., 
RCo; 8 NYS. 366: 

8. Richardson y. Turner,’ 52° La. 
Ann. 1613, 28 S 158; Wadlinger v. 
Minersville First Nat. Bank, 209 Pa. 
CLS Conese GBS 

[a] A sale of property after death 
of the pledgor and before the ap- 
pointment of a personal representa- 
tive for the management of his es- 
tate is void. Andrews v. New Orleans 
City Bank, 5 La. Ann. 737. 

9. Brown v. Omaha Hotel Assoc., 
63 Nebr. 181, 88 NW 175; Jamison v. 
Stewart, 14 Phila. (Pa.) 134; Denny 
v.. Cole, 22) -Wash. 372, 61 PB 38, %9 
AmSR 940. 

[a] A receiver (1) appointed to 
take charge of the property of an in- 
solvent pledgor has such an interest 
in the pledgor’s assets, legal and 
equitable, as to make him a necessary 
party to an action to foreclose a 
pledge of any part of the property. 
Denny v. Cole, 22 Wash. 372, 61 P 38, 
79 AmSR 940. (2) Joining receiver 
as defendant generally see Receivers 
[34 Cye 427 et seq]. 


28. 

[a] Allegations held _ sufficient. 
—A. complaint which alleges that de- 
fendant deposited with plaintiff cer- 
tain specified property to secure his 
note, with the agreement that, if the 
note was not paid when due, plaintiff 
could sell the property at public or 
private sale, that the note is past due 
and unpaid, and praying that the 
property may be sold, shows a suffi- 
cient cause of action although it does 
not allege the value of the property 
pledged. Farmers’, etc., Nat. Bank v. 
cee 1 NYS 757, 15 NYCivProc 


19. See statutory provisions. 

20. Falmouth Nat. Bank v. Cape 
Cod Ship Canal Co., 166 Mass. 550, 44 
NE 617; Baldwin v. Jordan, (Tex. 
Civ. A.) 171 SW 1016. 

21. Falmouth Nat. Bank v. Cape 
Cod Ship.Canal Co., 166 Mass. 550, 
44 NE 617. 

22. Jones v. Dimmick, 178 Ala. 
296, 59 S 623 [cit Cyc]; Sharmer vy. 
McIntosh, 43 Nebr. 509, 61 NW 727. 

[a] | Petition held _ sufficient.—A 
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sideration for the contract need not be. stated,?* or 
proved, unless the want of consideration is set up by 
the answer.** It is sufficient to allege the pledgor’s 
ownership of the property pledged, without alleging 
how he acquired the property.?° In an action on a 
principal obligation for the amount due thereon and 
for a foreclosure of plaintiff’s lien upon a note given 
as collateral, the petition is not insufficient because 
it does not allege that the collateral note was ever 
presented to the payor for payment,?° or that pay- 
ment thereof was ever refused ;*7 nor is it insufficient 
because it does not allege that the payor of the col- 
lateral note had not paid it to plaintiff, or that de- 
fendant was not entitled to any credit on the prinei- 
pal note sued on, by reason of any payment on the 
collateral note, since such payments are defensive 
matters.?§ 

Third person’s interest. Where it is desired to 
make a third person a party defendant, the complaint 
should allege his interest in the pledge.?® 

Prayer for sale. The bill or petition should con- 
tain a prayer for a decree for a sale of the property 
pledged ;*° but it will not be dismissed because it may 
appear on final hearing that it will not be necessary 
to sell all the property pledsee; as prayed in the 
bill.$? 

A plea of a previous andse of the indebtedness is 
eood without bringing the money into court.*? 
petition alleging an indebtedness 32. 


from defendant to plaintiff, that it 
has been the custom of defendant to | 435. 
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Loughborough v. McNevin, 
Cal 5250, 14°P-369,. 15) PP 473;).5 AmSR 


[§§ 281-284 


[§ 282] b. Joinder of Causes of Action.2? <A. 
cause of action to foreclose a pledgee’s lien may be 
joined with a cause of action upon the principal debt 
or obligation,*®* or with a cause of action for an ac- 
counting to determine the amount for which the lien 
may be enforced;*® and upon proper pleadings the 
pledgee may foreclose his lien on the pledge in a 
suit against the estate of the pledgor and others for 
conversion of the pledged property,*® or in another 
proceeding in which the court may direct an equita- 
ble disposition of the property among the contesting 
claimants.**? Where the property is levied on in the 
pledgee’s possession for another debt of the pledgor, 
the pledgee may have his lien enforced by joining 
in the proceedings, without resort to a separate suit 
for foreclosure.** 

[§ 283] 7. Evidence. The general rules*® apply as 
to the admissibility of evidence in actions of the 
character under consideration,*® and as to the weight 
and sufficiency thereof.4t In a suit to foreclose a 
pledge, notes or mortgages held as collateral may be 
admitted as evidence,*? as may also an order from 
the pledgor directing the property to be held in 
pledge.** 

[§ 284] 8. Decree or Judgment—a. In General. 
Upon establishing his case the pledgee, unless the 
peculiar nature of the pledge makes a sale unneces- 
sary,** is entitled to an order for the sale of the prop- 


741ant executed the note as the agent 
of P is admissible to show that de- 
fendant had authority as P’s agent 


pledge notes as security for such in- 33. See generally Actions §§ 188—]|to pledge the stock, although it tends 
debtedness, and that at a _ certain | 274. to show that the note was made for 
time there were in plaintiffs’ hands, 34. Farmers’, ., Nat. Bank v. | the benefit of P, whose name does not 
in pledge as collateral security, cer- | Rogers, 1 NYS 757, 15 NYCivProc |appear in the note. Meyerholtz v. 
tain notes, is, in the absence of a mo- | 250; Baldwin v. Jordan, (Tex. Civ. | Paxton, 7 Cal. A. 237, 94 P 78. 

tion to make more definite and cer- | A.) 171 SW 1016; Plankinton v. Hil- 41. [a] Evidence held sufficient: 


tain, a sufficient averment of the 
pledge of the notes. Sharmer v. Mc- 
Intosh, 48 Nebr. 509, 61 NW 727. 

23. Robinson v. Boyd, 60 Oh. St. 
57, 53 NE 494. 

24. Robinson v. Boyd, supra, 

25. Plankinton v. Hildebrand, 89 
Wis. 209, 61 NW 839. 

26. Baldwin v. Jordan, (Tex. Civ. 
A.) 171 SW 1016 


[a] 


the parties. 


debrand, 89 Wis. 209, 61 NW 839. 

A cause of action upon a note 
(1) secured by a pledge of personal 
property may be joined with a cause | 
of action to foreclose the pledge, 
where both causes of action affect all 
Plankinton v. 
brand, 89 Wis. 209, 61 NW 839. 
A complaint which seeks a judgment 
on a note and the foreclosure of a 


(1) To show reasonable diligence of 
ereditors in collecting collateral... Fi- 
delity Nat. Bank v. Fox, 144 Wash. 
494, 258 P 335. (2) To require a find- 
ing that it was agreed that collateral 
to a note for forty-five hundred dol- 
lars should stand as collateral to a 
prior unsecured note for four thou- 
sand dollars. Howard Lake Bank v. 
Veigel, (Minn.) 224 NW 841. (3) To 
sustain a finding that an attorney 


Hilde- 
(2) 


27. Baldwin v. Jordan, ‘supra. lien on certain property which has 

28. Baldwin v. Jordan, supra. been pledged to secure the payment | took an automobile as a pledge for 

29. Plankinton v. Hildebrand, 89 | of the note is not demurrable because | fee payment without knowledge of an 
Wis. 209, 61 NW 839. - H it unites two forms of action, one le- | unrecorded chattel mortgage, or of 

{a] Thus an allegation in the}]gal and the other equitable. Farm-|facts putting him on inquiry. Phil- 


98, 280 P 439. 


complaint that a certain party other 
than plaintiff has, or claims to have, 
some interest in, or lien upon, the 
pledged property, but that such lien, 
if any, is subordinate to plaintiff's 
claim, sufficiently shows that such 
third person is a proper party defend- 
ant to the action. Plankinton vy. 
Hildebrand, 89 Wis. 209, 61 NW 839. 


30. Stokes v. Dimmick, 157 Ala. 
237, 48 S 66. 
[a] Construction of pleading.— 


Where the clear intent of the prayer 
is for a decree for a sale of the 
property pledged for the payment of 
the debt, it will be so construed, al- 
though there is an omission of some 
words in the prayer; this defect 
should be reached by demurrer. 
Stokes v. Dimmick, 157 Ala. 237, 48 
S 66. 

[b] Splitting securities.—A bill, 
showing that the interests in several 


tracts of standing timber were 
pledged for .-payment of various 
amounts, does not, seek to split up 


the securities by selling only a part 
thereof, although the first prayer 
asking for a receiver mentions only 
one of the tracts, a later prayer be- 
ing for a decree ordering the sale of 
all the property pledged. Stokes 
vy. Dimmick, 157 Ala. 237,°48 S 66. 

31. -Land Title, etc., Co. v. Asphalt 
Co. of America, 121 Fed. 192 [app 
dism 127 Fed. 1,.62 CCA 23]. 


ers’, ete., Nat. Bank v. Rogers, 1 NYS 
767, 15 NYCivProc 250. 

Joinder of enforcement of debt and 
foreclosure of lien generally see Ac- 
tions § 249. 

35. San Pedro Lumber Co. v. 
Reynolds, 111 Cal. 588, 44 P 309. 


36. Zivley v. Lampasas First Nat. 
Bank, (Tex. Giv. A.) 39 SW 219. 
27. Clarke v. Dallas First State 


Bank, (Tex. Civ. A.) 150 SW 203. 

38 Buena Vista Loan, etc, Bank 
Vv. (Grier, 114 Ga, 2398) 40 SH 2:84. 

[a] Thus, where property pledged 
is, while in the possession of the 
pledgee, levied upon under an execu- 
tion in favor of another against the 
pledgor, and the pledgee, as author- 
ized by statute, gives notice to the 
levying officer that he claims a lien 
on the property as pledgee and will 
claim the proceeds of sale, he need 
not formally foreclose his lien, but is 
entitled to have it enforced for his 
benefit under such execution. Buena 
Vista Loan, etc., Bank v. Grier, 114 
Ga. 398, 40 SE 284. 

39. See Equity §§ 691-7071; 
dence §§ 89-1729. 

40. Meyerholtz v. Paxton, 7 Cal. 
AY 23:%,) 94 5P. 78: 

{a] Proof of agency.—In an ac- 
tion on defendant’s note, and to fore- 
close a lien on P’s stock pledged for 
its payment. evidence that defend- 


Dvi- 


lips v. Kight, 138 Okl. 

Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 

42. Fresno First Nat. Bank v. 
Dusy, 110 Cal. 69, 42 P 476; Ormsby 
v. De Borra, 5 Cal. Unrep. Cas. 947, 
52 P 499. 

48. Ormsby vy. De Borra, supra. 

44 Boynton vy. Payrow, 67 Me. 
587; Gulf Nat. Bank v. Bass, (Tex. 
Civ. A.) 177 SW 1019. 

[a] Savings bank book.—Where 2 
savings bank book is pledged to se- 
cure a debt, and the pledgor dies 
without making payment, on a bill 
in equity to foreclose the pledge the 
court should not decree a sale of the 
bank book, but, unless the adminis- 
trator of the pledgor within a time 
fixed tenders the amount due to the 
pledgee with interests and costs, the 
court may appoint an officer to re- 
ceive and deposit and make proper 
disposition thereof. Boynton v. Pay- 
row, 67 Me. 587. 

{[b] Worthless collateral.—Since 
the law does not require the doing 
of that which is useless, it is unnec- 
essary to obtain an order to sell col- 
lateral, where such collateral was 
worthless, notwithstanding that the 
judgment. upon which the order is 
based provided therefor. Gulf Nat. 
Bank v. Bass, (Tex. Civ. A.) 177 SW 
1019. 


ee ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


et. ae 


§§ 284-287] 


erty pledged;*® and in an action on a note secured 
by the pledge of unmatured vendor’s lien notes, and 
for foreclosure, the court may foreclose the lien on 
the notes pledged and order them sold to satisfy the 
judgment on the note sued on, instead of foreclosing 
the vendor’s lien retained in the collateral notes.*® 
The court may also order such other relief as is inci- 
dental to that prayed for,** such as an accounting.*§ 

Where separate property is pledged for separate 
debts, each parcel must be sold to pay the debt it was 
given to secure,*® and an order for a sale and appli- 
cation of proceeds in gross is error.®® 

Attorney’s fees will be allowed where stipulated 
for, notwithstanding a statute providing that, upon 
the foreclosure of a mortgage, such fees must be 
fixed by the court;®! and such fees may be deducted 
from the proceeds of sale where the pledgee is put to 
the necessity of overcoming legal obstructions in sell- 
ing the collateral.®? 

Objection to judgment. A person who has no in- 
terest in the property pledged is not aggrieved by, 
and cannot complain of, the sufficiency of the judg- 
ment against a pledgeholder in an action to foreclose 
the pledge.®3 

[§ 285] b. Deficiency or Personal Judgment. A 
personal judgment may be rendered against the 
pledgor for any deficiency, between the proceeds of 
the sale and the amount of the debt secured,** and 
on confirmation of a report of sale the court may or- 
der an execution for the deficiency, if any.°> But 
where property is pledged to secure the debt of a 
third person, the pledge may be foreclosed without a 
personal judgment against the pledgor.®® 

[§ 286] 9. Sale®7—a. In General. A foreclosure 
sale of pledged property, except to the extent that it 


45. Ariz.—Martin v. Bankers’ 
TMSt a CO el So heARIZSY DOspeuD Or Ine Sils 
AnnCas1918E 1240. i 

Mo.—Potter v. Whitten, 161 Mo. A. 
118, 129, 142 Siw .453 [cit -Cye]: 

Oh.—Murphy v. Hardee, 22 Oh. Cir. 
CE sit AZ Ons Cirn Dee. 783. 

Tex.—Celada v. Mathias, (Civ. A.) 
269 SW 459. 

Eng.—Carter v. Wake, 4 Ch. D. 605. 

46. City L. & T. Co. v. Sterner, 57 


ness, 


PLEDGES 


payment of an account, and ordering 65. 
the money sold to pay the: indebted- 66. 
is sufficient, under a statute 
making a judgment foreclosing a lien 
void unless it contains a deficiency 
provision, as meaning that the statu- 
tory order of sale should issue with 
authority to collect any deficiency on 
the judgment out of any other 
erty of defendant. 


Celada v. Mathias, 67. 
"(Tex. Civ. A.) 269 SW 459. 


[49 C.J.] 1017 


is controlled by special statutes,°* is governed by 
the rules and provisions relating to judicial sales in 
general.°® Thus a statutory provision requiring ju- 
dicial sales to be advertised applies to a sale of 
property pledged as security and ordered sold by a 
foreclosure decree.®° A formal levy on the property 
is not necessary to sustain a special execution in fore- 
closure of the pledged property in the possession of 
the judgment ereditor.° ‘If property is sold under 
a void decree, the court may order its restitution so 
as to place the parties in the same position as be- 
fore,°? and may also order the sale set aside where 
there was fraud therein.°? But the fact that the or- 
der under which pledged property is sold is reversed 
on appeal does not affect the validity of thes sale, 
where it can be referred to the statute relating to 
sales of pledged property under which it is valid.®* 

[§ 287] b. Pledgee as Purchaser. Contrary to the 
rule which ordinarily forbids a pledgee from purchas- 
ing at his own sale of pledged property without judi- 
cial process,®® a pledgee may purchase the property 
at. a foreclosure sale made under an order of court,®® 
and, under a prayer for general relief in the fore- 
closure action, the court may confirm private sales 
previously made to the pledgee, where it may fairly 
be inferred from the facts found that the pledgor as- 
sented thereto.°* By such a purchase the pledgee ac- 
quires the title to the property,°* especially where the 
purchase is made with the pledgor’s knowledge and 
consent ;°° and he must account to the pledgor on the 
basis of the amount of his bid at the foreclosure 
sale,’° and is entitled to credit for the amount of the 
pledgor’s indebtedness,*! and, in ease of foreclosure 
sale of a mortgage, for expenses ineurred in aecquir- 
ing and perfecting title to the mortgaged property.*?. 


See supra § 265. 

Adams v. Coons, 37 La. Ann. 
305; Hydraulic Min. Co. v. Smith, 100 
Or. 86, 196 P 811; Register v. Sellers, 
4 Pa. Co. 490, 19 Phila. 446; Jackson 
v.. Reed, (Tex. Civ. A.) 249 SW 529. 
See Carter v. Wake, 4 Ch. D. 605 
(liberty to bid given to pledgee by 


court). 
Thomas v. Graves, 89 Vt. 339, 
95 A 643. 


rop- 


Tex. Civ. A. 517, 124 SW 207. {[b] Against indemnitor.—A  de- 68. Hydraulic Min. Co. v. Smith, 
47. Thomas v. Graves, 89 Vt. 339, | cree foreclosing property pledged to|100 Or. 86, 196 P 811; Munson v. 
95 A 643. a trustee by creditors and their in- | American Sav. Bank, etc., Co., 43 


48. Thomas v. Graves, supra. 

[a] Thus the court in an action 
to enforce a pledge agreement and 
prevent breach thereof by defendant 
pledgor, has jurisdiction to render an 55. 
accounting between the parties as in- | 337, 43 NW 148. 
cidental to the remedy _ prayed. 56. 


demnitors. 


demnitors may properly provide for 
a deficiency judgment against the in- [a] 
Fidelity Nat. 
Fox, 144 Wash. 494, 258 P 335. 
Wilson v. Johnson, 


Patillo v. Citizens’ Nat. Bank, 


Wash. 549, 86 P 1047. 

Rule applied.—Where the 
pledgee of a mortgage as collateral 
security makes the pledgor a party 
to foreclosure proceedings and fore- 
closes the pledgor’s right of equity 
in the property, the pledgee may pur- 


Bank v. 
74 Wis. 


gece v. Graves, 89 Vt. 339, 95 A 


ee Mahoney v. Caperton, 15 Cal. 
50. Mahoney v. Caperton, supra. 


51. Hildreth v. Williams, 4 Cal. 
Wnrepe Cas) l4b 33) B13)" idelity, 
Nat. Bank v. Fox, 144 Wash. 494, 258 
Peesps 

Charges and expenses as debt cov- 
ered by pledgee see supra § 82. 

Right of pledgee to allowance for 
expenses in care of property and col- 
lection of chose in action pledged 
see supra §§ 90, 91. 

52. Carolina Spruce’*Co. v. Black 
Mountain R. Co., 139 Tenn. 248, 201 
SW 770. 

63h" Ormsby. Vv. .De Borra, 5 Cal. 
Unrep. Cas.’ 947,,52 P 499. 

54. Potter v. Whitten, 161 Mo. A. 
118, 129, 142 SW 453 [cit Cyc]; Com- 
mercial Nat. Bank v. Grant, 73 Nebr. 
435, 103 NW 68; Celada v. Mathias, 
(Tex. Civ. A.) 269 SW 459; Fidelity 


Nat. Bank v. Fox, 144 Wash. 494, 258 
Pe Pr e835: 


[a] Decree held sufficient.—A de- 
eree, foreclosing plaintiffs’ lien on 
Mexican money, pledged to secure 


(Tex. Civ. A.) 197 SW 1054; Killman 
v. Young, (Tex. Civ. A.) 171 SW 1065. 

[a] Illustration.—Where a father 
pledges shares of stock to secure pay- 
ment of ‘his son’s netes, the court 
may properly foreclose the pledge 
without personal judgment against 
the father. Patillo v. Citizens’ Nat. 
Bank, (Tex. Civ. A.) 197 SW 1054. 

57. Judicial sale generally see Ju- 
dicial. Sales 35 C. J..p 1. 

Sale without judicial process see 
supra §§ 241-275. 

58. See statutory provisions. 


‘i oy See Judicial Sales §§ 8-32, 
3-74. 
60. Cerulean Springs Bank' v. 


Gardner, 134 Ky. 632, 121 SW 608. 

Notice of judicial sale generally 
see Judicial Sales §§ 25-32. 

61. Croft v. Colfax Electric Light, 
etc., Co., 113 Iowa 455, 85 NW 761. 

In case of judicial sale generally 
see Judicial Sales § 11. 

62. Brown v. Vancleave, 21 SW 
756; 24 Ky1. 8 2h. 

63. Schmitt v. Schmitt, 169 Wis. 
28, 171 NW 655. 

64. Tolbert..v. Fouche, 129 S.C. 
338, 123 SE 859. 


chase at the sale, and on accounting 
for the purchase money is under no 
obligation to surrender the land to 
the pledgor.. Hydraulic Min. Co. v. 
Smith, 100 Or. 86, 196 P 811. 
69. Munson v. American 
Bank, ete., Co., 48 Wash. 549, 


Sav. 
86 P 


70. Munson v. American Sav. 
Bank, etc., Co., supra. 

71. Munson v. American Sav. 
Bank, etc., Co., supra. 

72. Munson v. American ° Sav. 
Bank, ete., Co., supra, 

[a] MIllustration.—Plaintiff as- 
signed to defendant as collateral se- 
curity notes and the mortgage secur- 
ing them, with the understanding 
that defendant should complete the 
foreclosure of the mortgage com- 
menced by plaintiff. The mortgage 
not being a first lien, defendant, with 
plaintiff’s consent, proceeded to se- 
cure prior liens by purchase, and aft- 
er some disbursements for this pur- 
pose, plaintiff and defendant made an 
agreement, reciting the advancement 
of money by defendant in purchasing 
liens on the mortgaged property and 


| perfecting its title, and the necessity 


Er ad 
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If the pledgor desires to redeem from such sale he 


must offer to pay the debt.7° 


Obligation to third person. Where the pledgee has 
agreed to hold the pledge after paying his own claim 
as security for any damages that might accrue to a 
third person out of a contract with the pledgor, the 
pledgee’s purchase of the pledged property at his own 
foreclosure sale does not affect his obligation to such 


third person.*4 


[§ 288] 10. Rights of Purchaser.’ 


PLEDGES 


[§§ 287-289 


closure sale passes title as against the judgment 


debtor, who does not question the proceeding until 


period.*® 
The fore- 


after sale,*® unless the sale is impeached for fraud.7* 
And the purchaser is entitled to the income from the 
property from the date of sale;** and where another 
person remains in possession from the date of the 
sale until its confirmation, he must account to the 
purchaser for the net income therefrom during such 


VIII. ENFORCEMENT OF PLEDGED CHOSE IN ACTION®® 


[§ .289] A. Right To Enforce—1. Pledgor. 
though there is some authority to the contrary,® the 
right of a pledgor to sue on a pledged chose in ac- 
tion’? prior to termination of the pledge®* is gen- 
erally recognized, more particularly where he sues 
with the consent of,84 or without objection by,®* or 
for the use of,°° the pledgee, or where the pledgee 


for further expenditures therefor, 
and providing that plaintiff should 
have the right to purchase the prop- 
erty of defendant within eighteen 
months by paying plaintiff’s original 
indebtedness to defendant and the 
amounts advanced by defendant in 
purchasing liens on the property and 
perfecting its. title. Immediately 
thereafter defendant foreclosed such 
mortgage and other liens, plaintiff 
not being made a party, and defend- 


ant bought the property at the sher- 


iff's sale. It was held that defend- 
ant acquired the title to the proper- 
ty at the foreclosure for its own 
benefit, and therefore, although plain- 
tiff did not exercise the option to 
purchase, defendant was obliged to 
account to plaintiff for the property 
‘on the basis of the amount of its bid 
at the foreclosure sale, it_to have 
credit for plaintiff’s indebtedness 
and for expenses in acquiring and 
perfecting title. Munson v. Amer- 
ican Sav. Bank, etc., Co., 43 Wash. 
549, 86 P 1047. 

73. Jessup v. Witherbee Real Est., 
ete., Co., 63 Misc. 649, 117 NYS 276; 
Hydraulic Min. Co, v. Smith, 100 Or. 
Soe 9 Ope oid. 

fa] The pledgee of a mortgage as 
collateral security, who forécloses 
the mortgage securing the collateral, 
may purchase on foreclosure sale, 
and holds the property so purchased 
as he held the mortgage, subject to 
reclamation by the pledgor on his 
payment of the debt, the doctrine of 
merger not applying, as by the fore- 
-closure the land becomes substituted 
for the mortgage, and the pledgor 
has the right on payment of the debt 
which he secured by the assignment 
to reclaim and hold .the land as his 
own property. Hydraulic Min. Co. v. 
Smith, 100 Or. 86, 196 P 811. 

74. Fetzer v. South Side Lumber 
Co., 202 Fed. 878, 121 CCA 236. 

75. At judicial sale generally see 
Judicial Sales §§ 113-136%. 

Of pledgee as purchaser see supra 

287 


76. Croft v. Colfax Electric Light, 
etc., Co., 113 Iowa 455, 85 NW 761. 

fs Wheelwright v. St. Louis, etc., 
Canal Transp. Co., 56 Fed. 164. 

{a] Fraud not shown.—Where 
there is a decree of foreclosure and 
a sale under such decree the fact 
that, at the sale, the property brings 
a very small amount, there being no 
fraud shown, is not sufficient to im- 


peach the purchaser’s title. Wheel- 
wright v. St. Louis, ete, Canal 
Transp. Co., 56 Fed. 164. 


78. Murphy v. Hardee, 22 Oh. Cir. 
Ct. 511, 12 Oh. Cir. Dec. 837. 

79. Murphy v. Hardee, supra. 

80. Parties see infra §§ 313, 314. 

Right of pledgee or pledgor to re- 


[By Douauas Ropinson Gray ] 
Al- 


cover against third person for con- 
version of pledged property see su- 
pra §§ 132, 134; 

81. Reynolds v. Louisville, ete., R. 
Co., 143 Ind. 579, 40. NE 410; Ten- 
nent v. Union Cent. L. Ins. Co., 133 
Mo. A. 345, 112 SW.754; Winnemucca 


State Bank, ete., Co. v. Corbeil, 42 
Nev. 378, 178 P 23. But.see Dickey 
ve Porter,” 203>-Mow 1,101 -S W536 


(where pledgor was the real party in 
interest when the judgment was giv- 
en, and all interests involved were 
before the court and in judgment). 
82. Cal.—Merced Bank v. Price, 9 
Cale Ais 9S gua son aeahese Via 
Light, 4 Cal. A. 400, 88 P 37 
La.—O’Kelley v. Fiereaecn 49 La. 
Ann. 1230, 22 S 7838; Hewitt v. Wil- 
liams, 47 La. Ann. 742, 17 S 269. 
N. Y.—Collins v. McWilliams, 185 
App. Div. 712, 173 NYS 850; Ridg- 
way v. Bacon, 72 Hun 211, 25 NYS 
651. But see Selleck v. Manhattan 
Fire Alarm Co., 121 NYS 587 (holding 
that pledgee is the proper party 
plaintiff in a common-law action on 
a pledged claim). 
S. D.—James Valley Bank vy. Gold- 


smith, 52 S. D. 594, 219 NW 477, 478 
[cit Cyc]. 


Tex.—Liner v. J. B. Watkins Land’ 


Mortg. Pa 29 Tex. Civi Ay 187, 638 
Swe 3l 

Wis. Walmer v. First Acceptance 
Co., 192 Wis. 300; 212 NW 638, 641, 
51 ALR 605 [eit Cyc]. 

[a] Chose in action for personal 


| services.—Where a cause of action 


for personal services is assigned as 
collateral, the assignor retains a suffi- 
cient interest in the claim to enable 
him to sue thereon in his own name, 
and on recovery he will hold the 
proceeds as trustee for the pledgee to 
the extent of the latter’s interest. 
Collins v. McWilliams, 185 App. Div. 
712, 173 NYS 850. 

[b] Suit based on equitable in- 
terest.—(1) Since the pledgor retains 
an equitable interest in pledged collat- 
eral he may, under statutes abolish- 
ing the distinction between law and 
equity as respects procedure, sue to 
enforce the pledged chose in action. 
Graham y. Light, 4 Cal. A. 400, 88 P 
373. (2) Where a bank pledged a 
note and mortgage, it was still the 
owner, subject to the pledgee’s lien, 
under Civ. Code § 2888, providing that 
a lien, or contract for a lien, trans- 
fers no title to the property subject 
thereto, notwithstanding an agree- 
ment to the contrary, and was there- 
fore entitled to sue thereon. Merced 
Bans Vo LPrice, on Cal eAgmliniGce Os Te 

Name in which suit brought see in- 
fra §) 33: 

Right of pledgor of negotiable in- 


refuses to sue,§7 or where the sum due upon the 
pledged chose in action is greater than the amount 
of the debt secured.*® 
not regarded under ordinary circumstances as en- 
titled to sue,8®° where the pledgee is also obligor of 
the pledged collateral®® the pledgor may join the 
pledgee as defendant.*? 


Even though the pledgor is 


strument to sue thereon see Bills and 
Notes § 1104. 

83. After termination of pledge 
see infra text and note 92. 


84 O’Kelley v. Ferguson, 49 La. 
Ann. 1230, 22 S 783; Rosenberg v: 
Cohen, 127 Me. 260, 143 A 97; James 


Valley Bank v. Goldsmith, 52 S. D. 
594, 219- NW 477, 478 [cit Cyc]; 
Walmer v. First Acceptance Co., 192 
Wis. 300, 212 NW 688, 641, 51 ALR 
605 -Feit Cyc]. 

137 Iowa 


85. Gilman v. 
336, 118 NW 9832. 

[a] For example, a pledgor of a 
note as collateral may obtain judg- 
ment thereon, and take proceedings 
to enforce the same, where the 
pledgee makes no objection thereto. 
Gilman v. Heitman, 137 Iowa 336, 113 
NW 922. 

86. Camp v. Interstate Chemical 

Co., 18 Ga. A. 416, 89 SE 491. 
) [a] Former holder of contract 
could sue thereon for use of bank 
holding the contract as collateral. 
Camp v. Interstate Chemical Co., 18 
Ga. A. 416, 89 SE 491. 

87. Baker v. Burkett, 75 Miss. 89, 
21 § 970; Gilleran v. Owens, 184 App. 
Div. 209, 171 NYS 596, 599 [cit Cyc]. 

“Authority is not wanting for the 
proposition that a pledgor may bring 
suit to enforce a security pledged, 
if the pledgee refuses to sue and have 
the amount credited upon the debt 
for which the security is pledged.” 
Gilleran v. Owens, 184 App. Div. 209, 
213, 171 NYS 596. ) 

[a] For example, if the pledgee, 
upon the maturity of a note deposited 
with him as collateral, refuses to sue 
on it, a bill will lie by the pledgor 
against the obligor of the note and 
the pledgee to have the note collected 
and the amount credited on his debt. 
Abies v. Burkett, 75 Miss. 89, 21 S 


88. Rosenberg v. Cohen, 127 Me. 
260, 143 A 97; Simson v. Satterlee, 64 
INE NS OAS 

[a] Mortgage.—‘‘Where the owner 
of a mortgage has pledged the same 
as collateral security for a debt less 
than the face of the mortgage, he has 
an interest in the same which enti- 
tles him to bring an action for the 
foreclosure of the mortgage.” Sim- 
son v. Satterlee, 64 N. Y. 657 [quot 
Rosenberg v. one 127 Me. 260, 262, 
143 A 97]. 

89. See supra ‘text and note 81. 

90. See supra § 21. 

91. Tennent v. Union Cent. L. Ins. 
Co., (133),Mo." A. 345; 112° SW. 754. 

[a] A beneficiary in a life policy, 
pledged to the insurance company to 
secure a loan, may, on an invalid sale 
by insurer, on default in payment of 
the loan, and after the death of in- 
sured, sue on the policy making the 


Heitman, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 289-290] 


After termination of the pledge and return of the 
pledged collateral to the pledgor, he may of course 


sue to enforce the &ame.°2 


_ A right to retake possession of goods sold under a 
conditional sales contract conferring such right can- 
not be enforced by the original seller, where he has 


pledgee company defendant, since it 
cannot be both plaintiff and defend- 


ant. Tennent v. Union Cent. L. Ins. 
Co. 133 Mo. A.°345, 112 Sw. 754. 
92. Ball-Thrash v. McCormick, 162 


N.C. 471, 78 SE 303. 

93. Rapp v. Mabbett Motor Car 
Co., 201 App. Div. 283, 194 NYS 200. 

94. U. S.—Warburton v. Trust Co. 
of America, 182 Fed. 769, 105 CCA 
201 [aff 169 Fed. 974]; St. Louis 
Third Nat. Bank v. Harrison, 10 Fed. 
243,109 McCrary 316: 

Ala.—Morton v. New Orleans, etc., 
R. Co., 79 Ala. 590; Ware v. Russell, 
SG Alla.” 435) 2'9 AmR “104 “Cocke WN: 
Chaney, 14 Ala. 65; Trotter v. Crock- 
ett, 2 Port. 401. 

Ark.—Barnes vy. Bradley, 56 Ark. 
105, L9SSIW. 319s> Durner Vv; Stroud, 
37 Ark. 556; West v. Carolina L. Ins. 
Wo., 31 Ark. 476. 

Cal.—Hawley Bros. Hardware Co. 
v. Brownstone, 123 Cal. 643, 56 P 468; 
Fernandez v. Tormey, 121 Cal. 515, 
53 P 1119; McArthur v. Magee, 114 
Cal. 126, 45 P 1068; Anglo-California 
Trust Co. v. Wallace, 58 Cal. A. 625, 
20 9PA Se 

Ga.—Houser v. Houser, 43 Ga. 415; 
Bonaud v. Genesi, 42 Ga. 639; Hall 
v. Page, 4 Ga. 428, 48 AmD 235; Gib- 
son v. Conner, 8 Ga. 47. 

Ill.— Zimpleman vy. Veeder, 98 Ill. 
613sn Union Trust-Co. V..Rigdon 93 
Till. 458; Tooke v. Newman, 75 Ill. 
215; Fergus Vv. rae Ts 17 Ill. A. 
98 [aft 117 Til. 542, 7 NE 508]. 

Ind.—Reynolds v. Louisville, etc., 
R. Co., 148 Ind. 579, 40 NE 410; Smith 
v. Felton, 85 Ind. 223; Smith v. Hunt- 
er, 33 Ind. 106; Jones v. Hawkins, 
17 Ind. 550; Rowe v. Haines, 15 Ind. 
445, 77 AmD 101; Slevin v. Morrow, 
4 Ind. 425; Baxter v. Moore, 56 Ind. 
A. 472, 105 NE 588 

Ind. 'T.—Mansur-Tebbetts Impl. Co. 
v. Carey, 1 Ind. T. 572, 45 SW 120. 

Iowa.—-Mid-West State Bank v. 
aU 203 Iowa 82, 212 NW 877. 

Kan.—Hunter v. Hamilton, 52 Kan. 
195, 34 P 782; Farmers’ State Bank 
Vv. Blevins, 46 Kan. 536, 26 P 1044; 
Water Power Co. v. Brown, 23 Kan. 


676; Best v. Crall, 23 Kan. 482, 33 
AmR 185; Williams v. Norton, 3 
Kan. 295. 


Ky.—Armstrong Mfg. Co. v. Gard- 
ner, 209 Ky. 98, 272 SW 22; Elk Val- 
ley Coal Co. v. Lexington Third Nat. 
Bank, 157 Ky. 617, 163 SW 766. 

La.—Freiler Mercantile Co. v. 
Chaney, 146 La. 138, 88 S 436; Mary- 
land Fidelity, ete., Co. v. Johnston, 
MAT Ea OS 0a oor te Die oy. D Wldiys 
14 La. Ann. 456. 

Md.—Dickey v. Pocomoke City Nat. 
Bank, 89 Md. 280, 43 A 33; Jackson 
vy. Myers, 43 Md. 452; Chesley v. Tay- 
lor, 3 Gill 251. 

Mass.—American Trust Co. v. Holt- 
singer, 226 Mass. 30, 114 NE 956; 
Lindsay v. Chase, 104 Mass. 253; 
Bowman vy. Wood, 15 Mass. 534; Hunt 
v. Nevers, 15 Pick. 500, 26 AmD 616. 

Mich.—Lobdell v. Merchants’, ete., 
Bank, 33 Mich. 408; Brigham v. Gur- 
ney, 1 Mich. 349. 

Minn.—St. Paul Nat. Bank v. Can- 
non, 46 Minn. 95, 48 NW 526, 24 AmSR 
189. 

Mo.—Logan v. Smith, 62 Mo. 455; 
Aab v. French, (A.) 279 SW 435. 

Nebr.—Connecticut Trust, etc., Co. 
v. Fletcher, 61 Nebr. 166, 85 NW 59; 
Ross v. Barker, 58 Nebr. 502, 78 NW 
730; Seeley v. Wickstrom, 49 Nebr. 
730, 68 NW 1017; Houck y. Linn, 48 
Nebr. 227, 22 NW 1103; Barmby v. 
Wolfe, 44 Nebr. 77, 62 NW. 318; Kay- 
anaugh v. Brodball, 40 Nebr. 875, 59 
NW 517; Cressman v. Whitall, 16) 
Nebr. 592, 21 NW 458. 

Nev. —Haydon v. Nicoletti, 18 Nev. 
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transferred the contract as collateral security.°? 
[§ 290] 2. Pledgee—a. In General. 


Ordinarily 


' the pledgee has the right to enforce and collect a 


290, 3°P 473. 

N. H.—Newbury Bank v. Rand, 38 
N. H. 166; Jenness v. Bean, 10 N. H. 
266, 34 AmD 152. 

N. Y.—Warner v. New York Fourth 
Net kBankyiiilb SN. FY 2.251) 22 INL 12 ¢ 
Farwell v. Importers’, etc., Nat. Bank, 
90) ING YS “483% 8 Vieni Riper V. Baldwin, 
85 N. Y. 618; Brookman v. Metcalf, 
382 N. Y. 591; State Bank v, Vander- 
horst, 32 N. Y. 553; Chapman |v. 
Brooks, 31 N. Y. 75; Nelson v. Ha- 
ton, 26 N. Y. 410, 16 AbbPr 113; Field 
Vv. Sibley, 74 App. Div. 81, he NYS 252, 
11 AnnCas 187 [aff 174 N.Y. 514, 66 
NE 1108]; Wakeman v. Gowdy, 23 
WY. Super. 208; Brosemer v. Brose- 
mer, 99 Misc. 101, 162 NYS 1067; Sel- 
leck v. Manhattan Fire Alarm Co., 121 
aioe 587; Packard y. Abell, 113 NYS 

N. C.—Bizzell v. Roberts, 156 N. C. 
272, 72 SE 378. 

N. D.—Farmers’ Bank vy. Riedling- 
er, 27 N. D. 318, 146 NW 556. 

Oh. —Roberts v. Thompson, 14 Oh. 
St. 1, 82 AmD 465. 

Pa.—Farmers’ Nat. Bank v. Nelson, 
255 Pa, 9455, - 100, AT136,) URALIL I 
506; Delaware County Trust, etc., 
Co. v. Haser, 199 Pa. 17, 48 A 694, 85 
AmSR 763; Hanna v. Holton, 78 Pa. 
334, 21 AmR 20; Munn vy. McDonald, 
10 Watts 270; Lishy v. O’Brien, 4 
Watts 141; Beckhaus v. Commercial 
Nat. Bank, 22 WklyNC 53, 12 A 72. 

R. I.—Atlas Bank v. Doyle, 9 R. I. 
76, 98 AmD 368, 11 AmR 219. 

St, C.—Charleston Bank v. Cham- 
bers, 45 S. C. 657. 

Tenn. La yoruete City), Hirst) Nat: 
Bank v. Mann, 94 Tenn. 17, 27 SW 
HOLS 2 dua AS DODe 

Tex.—Baldwin v. Jordan, (Civ. A.) 
171 SW 1016; Goodwin v. Burton, 54 
Tex. Civ. A. 586, 118 SW 587; Jack- 
son v. Chemical Nat. Bank, (Civ. A.) 
46 SW 295. 

Utah.—Wells v. Smith, 2 Utah 39 
[aff 104 U. S. 428, 26 L. ed. 802]. 

Vt.—Tarbell v. Sturtevant, 26 Vt. 


513; Atkinson v. Brooks, 26 Vt. 569, 
a eras 592; Blake v. Buchanan, 22 


Va.—Fant v. Miller, 17 Gratt. (58 
Va.) 47; Davis v. Miller, 14 Gratt. 
(a. Va.) ele 

W. Va.—Whitteker v. 
Gas Cor 216 UWig Viaeg Clit ualZler | Vie 
Nevin, 3 W. Va. 622. 

Wis.—Flynn vy. Shields, 110 Wis. 
172, 85 NW 666; Morgan v. South 
Milwaukee Lake View Co., 97 Wis. 
275, 72 NW 872; Union Nat. Bank v. 
Roberts, 45 Wis. 3738; Northwestern 
Mut. L. Ins. Co. v. Germania F. Ins. 
Co., 40 Wis. 446; Kinney v. Kruse, 28 


Charleston 


Wis. 183; Plant’s Mfg. Co. v. Falvey, 
20. Wis. 200; Hilton v. Waring, 7 
Wis. 492. 


Wyo.—George v. Emery, 18 Wyo. 
302, LOC IPs De Clark wv. ‘Bell, 10 
Wyo. 1, 65 P 852. 

“Of the general right of the pledgee 
to collect notes and securities pledged 
to him, there can be no doubt.” At- 
las Bankiy “Doyle, 09) CR. 7165) .170,, 98 
AmD 368, 11 AmR 219. 

95. Ariz.—Babbitt Bros. Trading 
Co. v. Flagstaff First Nat. Bank, 261 
P 45. 

Cal.—Traders Bank y. Wilcox, 42 
Cal, Av 245 Soar 256, 

Colo.—Gertner v. Limon Nat. Bank, 
S2 Colom syi26 7 een 

Fla.—Brown v. Panama City First 
Nat. Bank, 86 Fla. 198, 97 S 351. 

Ind.—Baxter v. Moore, 56 Ind. A. 
472, 105 NE 588. 

Iowa.—Sheldon v. Middleton, 10 
Iowa 17. 

La.—Maryland Fidelity, etc., Co. v. 
Johnston, 117 La. 880, 42 S 357 

Mo.—Stover Bank v. Welpman, ao) 


pledged chose in action®* by suit thereon,®® or fore- 
closure proceedings,®® as by executory process and 
seizure of property covered by the pledged col- 


SW (2d) 740; Aab-v. French, (A.) 
279 SW 435; Columbia Cent. Bank v. 
Lyda, (A.) 191 SW 245. 

Mont.—Farmers’, ete., State Bank 
v. Probst, 81 Mont. 248, 263 P 693. 

N. Y.—Brosemer y. Brosemer, 99 
Mise. 101, 162 NYS 1067. 

Wis.—Walmer v. First Acceptance 
Co., 192 Wis. 800, 212. .NW. 6388,> 51 
ALR 605. 

See Picher Bank y. Harris, 100 Okl. 
256, 229 P 137, 40 ALR 254 (holding 
that creditor may commence action 
to recover on pledged collateral on 
debtor’s refusal). 

“The holder of a note or security 
has a right to sue upon it, even if 
held as collateral to another. . . . 
This is what collateral is for.’”’ Gert- 
ner v, Limon Nat. Bank, 82 Colo. 13, 
Silene Gy 2478 256. 

Name in which suit brought see in- 


fra§ 313) 
96. U. S.—Knickerbocker Trust 
Co. v. Penacook Mfg. Co., 100 Fed. 


814. 

Ala.—Kelly v. Carmichael, 217 Ala. 
534, 117 S 67; Rudisill Soil Pipe Co. 
v. Eastham Soil Pipe, ete., Co., 210 
Ala. 145, 97 S 219; Owings Lumber 
Co. v. Marlowe, 200 Ala. 568, 76 S 926, 
LRA1918E 155. 

Cal.—Fernandez v. Tormey, 121 Cal. 
Dil) One: LAA), 

Conn.—Roth v. Stein, 100 Conn. 668, 
124 A 546. 

Ida.—Dennis v. Co-operative Pub. 
Co., 46 Ida. 534, 269 P 82. 

Me. —Rosenberg v. Cohen, 127 Me. 
260, 143 A 97. 

Mass.—Union Trust Co. v. Hassel- 


tine, 200 Mass. 414, 86 NE 777, 16 
AnnCas 123. . 
Miss.—Natchez y. Minor, 17 Miss. 


544, 48 AmD 727. 

Mo.—Schelp v. Nicholls, (A.) 263 
SW 1017; Swofford Bros. Dry Goods 
eles Randolph, 151 Mo. A. 385, 132 

N. Pied v. Sibley, 74 App. Div. 
81, 77 NYS 252, 11 AnnCas 187 [aff 


174 _N. Y. 514, 66 NE 1108]; Wester- 
velt ay Haff, 2 Sandf. Ch. 98. 
C.—Ruberg vy. Brown, 71 S. C. 


Ss. 

287, 51 SE 96. 

Wash.—Lincoln County State Bank 
v. Martin, 112 Wash. 186, 191 P 815. 

Wis.—Morgan v. South Milwaukee 
one View Co., 97 Wis. 275, 72 NW 

[a] “The authorities are uniform 
in holding that a pledge of a mort- 
gage and the debt thereby secured as 
collateral security, in the absence of 
a statute prohibiting its exercise, 
vests in the pledgee the right of 
foreclosure under the power of sale, 
although the assignment may not 
transfer the legal title to the proper- 
ty. In such case the interest of the 
pledgor is contingent upon his re- 
demption of the pledge. The pledgee 
in such circumstances represents not 
only his own interest, but that of the 
pledgor.”’ Kelly v. Carmichael, 217 
Ala. 5384, 587, 117 S 67. 

[b] For example, a bank, as as- 
signee of plaintiff foreclosing a mort- 
gage, could have foreclosed it, being 
the real party in interest, even 
though holding as pledgee. Rosen- 
berg v. Cohen, 127 Me. 260, 143 A 97%. 

[ce] Option on default.—The 
pledgee of a mortgage may exercise 
an option given by the mortgage to 
the mortgagee or his assigns to de- 
clare the whole debt due after any 
default. Morgan v. South Milwaukee 
ake View Co., 97 Wis. 275, 72 NW 

[d] Foreclosure is not a conver- 
sion or divesting of the pledgor’s ti- 
tle to the mortgage securities. Fer- 
nandez v. Tormey, 121 Cal. 515, 53 P 


1020 [49 C.J.] 


lateral.®? 


Even though pledgee has express power of sale, 
he may, at his option, enforce the pledged collateral 


by suit.°§ 


Where collateral is loaned in order that it may be 
used for the purpose of borrowing money, the person 
recelving such collateral has like power to collect the 
same as though the borrowing had been done by the 


owner of such eollateral.®® 


The pledgee’s right of enforcement survives an as- 
signment of the pledged collateral to a third per- 
son, or the impounding thereof in a suit.? 

Right of action without possession. 
right of action exists even though the pledged chose 
in action is held by the pledgor for purposes of col- [§ 


lection.? 


Intervention in antecedent action. 


TLL9, 

[e] Surrender of securities for 
cancellation.—Upon such foreclosure 
and purchase of the property by the 
pledgee, the bonds and mortgage and 
notes become the foundation of the 
foreclosure judgment, and must be 
surrendered for cancellation, al- 
though judgment be rendered only 
for the amount due upon the notes. 
Knickerbocker Trust Co. v. Penacook 
Mfg. Co., 100 Fed. 814. 

[f] Where corporation bonds were 
negotiable, the pledgees thereof had 
the authority to foreclose, or to re- 
quire foreclosure by the mortgage 
trustee, as would an outright holder 
of the bond. Rudisill Soil Pipe Co. 


v. Eastham Soil Pipe, etc., Co., 210 
Ala, 145,97 S219. 
[e] Under power to sell.—Fven 


though the contract of pledge author- 
izes the pledgee only to sell the mort- 
gage, he may nevertheless foreclose 
it. Union Trust Co. v. Hasseltine, 
ae Mass. 414, 86 NE 777, 16 AnnCas 
123. 

Actions to foreclose pledge con- 
tract see supra §§ 276-288. 


97. Hollingsworth vy. Ratcliff, 162 
La. 281, 110 S 422. 

98. Stover Bank v. Welpman, 
(Mo.) 19 SW (2d) 740; Field v. Sib- 


ley, 74 App. Div. 81, 77 NYS 252, 11 
AnnCas 187 [aff 174 N. Y. 514, 66 NE 
1108]; Holland Trust Co. v. Waddell, 
75 Hun 104, 26 NYS 980 [aff 151 N. 
Y. 666, 46 NE 1148]; Flat Top Nat. 
Bank v. Parsons, 90 W. Va. 51, 110 
SE 491. 

[a] For example, where a party 
obtains a loan at a bank by executing 
a collateral note, providing for sale 
of security deposited therewith upon 
nonpayment of note at maturity, and 
pledges therewith the negotiable note 
of a third person, not due, in favor 
of the borrower and bearing his in- 
dorsement, upon nonpayment of the 
borrower’s collateral note, the bank 
is not limited to its remedy by way 
of sale of the pledged security, but 
may enforce payment of the note 
pledged by suit. Flat Top Nat. Bank 
vy. Parsons, 90 W. Va. 51, 110 SH 491. 

99. Naef v. Potter, 127 Til. A. 106 
{aff 226 Ill. 628, 86 NE 1084, 11 
LRANS 1034]. 

1. Davenport v. Vaughn, 193 N. C. 
646, 1387 SE 714. 

[a] For example, plaintiff could 
sue on note deposited with him as 
collateral by X, holder in due course, 
although X later and before plaintiff's 
suit assigned it to another, while it 
still remained in the possession of the 
pledgee, the basis of the action being 
default in payments on the note 
pledged as collateral. Davenport v. 
Vaughn, 193 N. C. 646, 137 SH 714. 

2.. Gregory v. Pike, 67 Fed. 837, 15 
COA L338 fapp dism 160, U..Sa643; 16 
Sct 431, 40 L. ed. 566]. 

[a] Where notes held as collateral 
are impounded in an equity suit, the 
pledgee is still entitled to control the 
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been begun by the pledgor for the enforcement of the 


right of action before his pledge of it to the pledgee, 
upon his obtaining 


judgment, the®pledgee or his as- 


signee will be entitled to intervene and claim the pro- 


attached. 
The pledgee’s 


Where suit has 


same so far as necessary to bring an 
action at law upon the notes, and to 
have the proceeds thereof paid into 
court. Gregory v. Pike, 67 Fed. 837, 
15 CCA 33 [app dism 160 U. S. 643, 16 
SCt 431, 40 L. ed. 566 (app dism 163 
U. S. 688 mem, 16 SCt 431 mem, 40 
L. ed. 566 mem) ]j. 

3. National Bank of Republic v. 
American Brewing Co., 79 Mont. 605, 
257 P 1043. 

4 McDougall v. Hazelton Tripod- 
Boiler Co., 88 Fed. 217, 31 CCA 487. 

5. See supra § 290. 

6 Ky.—Flk Valley Coal Co. v. 
Lexington Third Nat. Bank, 157 Ky. 
617, 163 SW -766. 

La. —Maryland Fidelity, ete., Co. v. 
Johnston, 117 La. 880, 42 S 357 

Mont.—-National Bank of Republic 


v. American Brewing Co., 79 Mont. 
605, 257 P 10438. 
Nébr.—Seeley v. Wickstrom, 49 


Nebr. 730, 68 NW 1017. 

N. Y.—Farwell v. Importers’, etc., 
Nat. Bank, 90 N. Y. 483 [aff 47 N. Y. 
Super. 409]; Nelson v. Eaton, 26 N. 
Y. 410, 16 AbbPr 113 [rev 7 AbbPr 
305 (rev 15 HowPr 305)]; Field v. 
Sibley, 74 App. Div. 81, 77 NYS 252, 
11 AnnCas 187 [aff 174 N. Y. 514, 66 
NE 1108]; Bay v. Gunn, 1 Den. 108; 
Westervelt v. Huff, 2 Sandf. Ch. 98. 

N. C.—Bizzell v. Roberts, 156 IN. e: 
272, 72 SE 378 

“The pledgee has the right to en- 
force the collection of collateral even 
though the principal debt is not yet 
due.”” Elk Valley Coal Co. v. Lexing- 
ton Third Nat. Bank, 157 Ky. 617, 
619, 163 SW 766. 

[a] Demand not being founded on 
the principal obligation, but on the 
pledged collateral, the fact that the 
principal obligation is immature or 
contingent is immaterial. Maryland 
Kidelity, “etc., Co. v.* Johnston, 117 
La: 880, 42 S 357. 

7. Zibilich v. Rouseo, 157 La. 936, 
103 S 269; Swofford Bros. Dry Goods 
Co. v. Randolph, 151 Mo. A. 885, 132 
SW 255; Bizzell v. Roberts, 156 N. 
(Oo Ay 72 SB 378. 

[a] “Where seems to be no con- 
flict of authority on the position that 
where a creditor takes a note or other 
collateral as additional security for 
his debt and the same has matured, 
he may, in the absence of binding 
stipulation to the contrary, proceed 
to collect it according to its tenor, and 


whether the principal debt is due or 
not.” Bizzell v. Roberts, 156:-N. C. 
272, 275, 72 SH. 378. 

8. Effect of payment see infra § 
292. 

9. Pelonsky v. Wattendorf, 255 
Mass. 558, 152 NE 337; Hapgood v. 
Wellington, 136 Mass. 217. 

{a] Possibility of loss.—‘“One who 


holds a note as security may enforce 
it although, at the moment of en- 
forcement, he has not been put to 
loss. The plaintiff cannot 
keep for himself more than full in- 
demnity for the loss which he suffers; 


| 401, 108 PB 276; 


ceeds, without allowance to the pledgor out of the 
funds for the expenses of his suit.* 

[§ 291] b. Maturity of Principal Obligation. The 
pledgee may enforce his right to collect the pledged 
chose in action® 
of the principal debt,* or even though a contingent 
liability which the pledge was given to secure has not 
The pledgee cannot enforce collateral of 
which the pledgor is obligor prior to maturity of the 
debt for which it is pledged.!° 
292] c. After Payment of Principal Debt.1! It 
has been both affirmed?? 
pledgee may begin suit to enforce pledged collateral 


either before® or after’ maturity 


and denied!? that the 


but he can hold the proceeds of the 
note till all possibility of further loss 
is ended.” Pelonsky v. Wattendorf, 
255 Mass. 558, 562, 152 NE 337. 

10. Sparks v. Caldwell, 157 Cal. 
Rovira v. Martel, 7 
La, A. 240, 246. See Maysville Tel. 
Co. v. Maysville First Nat. Bank, 142 
Ky. 578, 134 SW 886 (holding that, 
where sureties gave a new note of 
their own for the principal’s note, and 
delivered the latter as collateral, the 
pledgee could not sue on such collat- 
eral, prior to maturity of such new 
note). 

[a]. Mortgage note maturing be- 
fore debt which it secured.—Rovira 
v. Martel, 7 La. A. 240. 

[b] Pledgor as indorser.—Pledgee 
cannot sue pledgor on negotiable pa- 
per held as pledge, although indorsed 
and guaranteed. Sparks vy. Caldwell, 
157 Cal. 401, 108 P 276: 

§ yt Effect of limitations see infra 

Effect of payment on pledgee’s duty 
see infra § 297 

12. Brown Vv. Panama City First 
Nat. Bank, 86 Fla. 198, 97 S 351; Lo- 
gan v. Cassell, 88 Pa. 288, 32 "AmR 
453; Von Tobel v. Stetson, etc., Mill 
Co., 32 Wash. 683, 73 P 788; Elynn 
v. Shields, 110 Wis. D2 SD NW 666. 
See Banister v. Kenton, 46 Mo. A. 
462 (holding that, where a note was 
pledged as collateral to secure a 
surety against payment of a certain 
debt, the payment of such debt by 
the pledgor did not deprive the sure- 
ty pledgee of the right to sue to en- 
force the collateral). 

[a] The satisfaction of a judg- 
ment on the principal debt cannot be 
pleaded by the maker of a collateral 
note as a defense to a suit by the 
pledgee on such collateral, and ac- 
cordingly, in a suit to quiet title, 
proof that the principal debt has 
been satisfied is not sufficient to show 
satisfaction of the pledgee’s judg- 
ment on the collateral. Flynn vy. 
Shields, 110 Wis. 172, 85 NW 666. 

13. Ga.—University Bank v. Tuck, 
96 Ga. 456, 23 SE 467; Chandler v. 
Merchants’, ete., Nat. Bank, 30 Ga. A. 
694, 118 SE 785; Morrison v. Citizens’, 
ete., Bank, 19 Ga. A. 434, 91 SH 509. 

Me.—Bean v. Dolliff, 67 Me. 228. 
But see Sibley v. Robinson, 23 -Me. 
70 (contra). 

Mass.—New England Trust Co. v. 
New York Belting, etc., Co., 166 Mass. 
re NE 928; Roche v. Ladd, 1 Allen 
Mont.—New York Nat. Park Bank 
v. American Brewing Co., 79 Mont 
542, 257 P 436; A. H. Averill Mach. 
Co. v. Bain, 50 Mont. 512, 148 P 334. 

N. Y.—Mutual Bank y. Burrell, 29 
Mise. 322, 60 NYS. 522. See Peo- 
ple’s Nat. Bank v. Rice, 149 App. Div. 
18, 183 NYS 622 (holding that the 
deposit of cash collateral by the 
pledgor in an amount equal to the 
amount due on the pledged note as 
collateral and costs of collection does 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 292-296] 


after payment of the principal debt.14 
Partial payment of the principal debt does not pre- 
elude the pledgee from collecting on the pledged se- 


eurity.1> 


Payment of the principal debt pending pledgee’s 
action to collect the pledged collateral does not ordi- 
narily abate the pledgee’s action;?® although there is 


authority to the contrary.1* 
[§ 293] d. Under Agreement. 


erned thereby.1§ 


[§ 294] 3. Assignee after Pledge. The assignee of 
a chose in action may enforee it despite a prior pledge 
thereof by the assignor,?® subject to the right of the 
obligor of the contract, if also pledgee thereof, to re- 


not deprive the pledgee of the right 
to sue thereon). 

[a] But where a _ broker has 
wrongfully pledged to a bank notes 
of third persons left with him for 
discount, and the bank has collected 
sufficient from the notes to pay the 
broker’s indebtedness to it, it cannot 
sue on one of the unpaid notes for 
the benefit of the makers of notes 
that*had been paid, the proper rem- 
edy being a bill for contribution in 
equity. New England Trust Co. v. 
New York Belting, etc., Co., 166 Mass. 
42, 43 NE 928. 

14. Payment pending action to 
collert see infra text and notes 16, 

7 

Rule as to pledged bill or note see 
Bills and Notes § 1104 text and notes 
21, 22; and § 1084, 

15. University Bank v. Tuck, 96 
Ga. 456, 28 SE 467; Morrison v. Citi- 
pens, ete., Bank, 19 Ga. A. 434, 91 SE 
509; New York Nat. Park Bank v. 
American Brewing Co., 79 Mont. 605, 
Zils bs 43.6% 

“So long as any portion of the debt 
secured by the collateral remains 
unpaid, the holder of the latter may 
collect the same, or at least enough 
thereof to satisfy whatever may re- 
main due on the claim thereby se- 
cured.” University Bank v. Tuck, 


- 96 Ga. 456, 23 SE 467 [quot Morrison 


Wa Citizens’, etc., Bank, 19 Ga. A. 434, 
435, 91 SE 509]. 

[a] Part payment pending action. 
—‘“In this case, the plaintiff's rights 
admittedly existed when the action 
was commenced, for neither the prin- 
cipal obligation nor the amount due 
on these notes held in pledge had 
then been paid. When the action was 
filed, there can be no doubt as to the 
plaintiff's right to maintain the same 
and to recover its costs and attor- 
ney’s fees, as the notes expressly 
made provision therefor. The action 
having been properly brought in the 
first instance, the cause of action 
must be held to have survived for the 
amount remaining due on the notes, 
notwithstanding the payment of the 
principal amount with interest. Part 
payment did not meet the obligation 
oceasioned by the institution of the 
action to pay the full obligation of 
the contract.” New York Nat. Park 
Bank y. American Brewing Co., 79 
Mont. 542, 547, 257 P 436. 

16. Ala.—Coats v. Mutual Alliance 
Trust) Cow l74. Ale. 565, 56. S).9 kd. 

Fla.—Brown v. Panama City First 
Nat. Bank, 86° Fla. 198, 97.8 351. 

Ga.—Whittle v. Citizens’ Bank, 37 
Ga. A. 693, 141 SHE 668. 

Mont.—National Bank of Republic 


v. American Brewing Co., 79 Mont. 
605, 257 P 1043. 
Okl.—McNary v. Farmers’ Nat. 


Bank, 33 Okl. 1, 124 P 286, 41 LRANS 
1009, AnnCas1914B 248. 
Tenn.—Johnson City First Nat. 
Bank v. Mann, 94 Tenn. 17, 24, 27 
SW 1015, 27 LRA 565. t 
“Notwithstanding the principal 
debt has been paid pending suit on 
the collateral, such suit may properly 
continue to judgment, and, if the 


Where the parties 
have made an agreement relating to the right of the 
pledgee to enforce collateral, their rights are gov- 
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tain an amount sufficient to pay the debt for which 


Upon 


the pledge of a chose in action as collateral, the 


pledgor is primarily relieved of the responsibility for 
its enforcement.”? 
knowledge, power, and opportunity to enforce the 


But where the pledgor has the 


collateral against the maker, he cannot complain of 


loss by reason of the pledgee’s failure to enforce it.?” 
[§ 296] 2. Pledgee—a. In General. 
narily?*® the duty of the pledgee to use due diligence 


It is ordi- 


in the enforcement of pledged choses in action,?* as 


holder collect the same, he will hold 
it as trustee for the benefit of the 
debtor that is, the owner of the col- 
lateral.” Johnson City First Nat. 
Bank v. Mann, supra. 

17. Jackson v. Ehrsam, 123 NYS 
986; Matthews v. Cantey, 48 S. C. 
588, 26 SE 894. 

[a] For example (1) where the 
pledgee of rent due brought suit to 
collect the same, and after the ac- 
tion had been begun, but before the 
answer was filed, the pledgor paid 
the principal debt in full and obtained 
a satisfaction piece, plaintiff pledgee 
had no further interest in the rents 
and the complaint should have been 
dismissed. Jackson v. Hhrsam, 123 
NYS 986. (2) If, after the-filing of 
a suit by the pledgee against the 
maker, he is paid the amount of his 
debt and costs of the suit, he is not 
entitled further to maintain the suit. 
Matthews v. Cantey, 48 S. C. 588, 26 
SE 894. 

18. See cases infra this note. 

[a] Agreement authorizing suit.— 
A general letter of hypothecation, au- 
thorizing a pledgee to realize on the 
securities in such manner as to it 
may seem advisable, but without 
specific authorization of suit, never- 
theless authorize it to sue thereon. 
Canadian Bank of Commerce v. John 
dR eenon Co.,., 68 Wash. 434, 123: P. 


[b] Right to foreclose deed of 
trust after maturity of principal 
debt.—Nevins v. Moore, 221 Mo. 330, 
120 SW 43. 

[ec] Agreement providing for sub- 
stitution of collateral.—Under an 
agreement providing for substitution 
of choses in action pledged as col- 
lateral, there is no authority for the 
pledgee to collect the _ collateral. 
Powers v. Woolfolk, 132 Mo. A. 354, 
111 SW 1187. 

19. Milliken-Helm Commn. Co. v. 
Cc. H. Albers Commn. Co., 244 Mo. 
38, 147 SW 1065. 

20. Milliken-Helm Commn, Co. v. 
Cc. H. Albers Commn. Co., supra. 

[a] For example, an assignee of 
obligee’s contract deposited by 
obligee with obligor as security for 
a loan was entitled to enforce it by 
action, Subject to the right of deposi- 
tary to retain an amount sufficient 
to pay the lien. Milliken-Helm 
Commn. Co. v. C. H. Albers Commn. 
Co., 244 Mo. 38, 147 SW 1065. 

21. Reynolds v. Louisville, ete., R. 
Co., 143 Ind. 579, 40 NE 410; Lamber- 
ton v. Windom, 12 Minn. 232, 90 AmD 
301; CGC. H. Larkin: Cov v.. Dawson;, 34 
Tex. Civ. A. 345, 83 SW 882: 

Duty of pledgee to enforce see in- 
fra §§ 296-306 

22. City Sav. Bank v. Hopson, 53 
Conn. 453, 5 A 601; Wyckoff v. Ithaca 
et Co., Ive App. Div. 187, 168 NYS 
6 

Pledgee’s liability for not enforc- 
ing see infra § 299 et seq. 

23. See Cravens v. Barr, 123 Ark. 
528, 185 SW 1084 (holding that, where 
a mortgagor of chattels assigned to 
the mortgagee rent notes as security 
for the mortgage indebtedness, the 


by collecting collateral as it falls due,?° whether or 
not the principal obligation is then due,?® and secur- 
ing the proceeds of collateral where waste or misap- 
propriation is threatened.?* 


mortgagee was under no obligation to 
collect the notes, nor liable for any 
loss suffered by the mortgagor 
through failure or delay to collect 
such notes, as he was not under a 
legal duty to take affirmative action 
with respect thereto). 

Collateral in joint 
pledgee and pledgor see 
and note 28. 

24. See infra § 299. 

25. U.S.—Greenway v. William D. 
Orthwein Grain Co., 85 Fed. 538, 29 
CCA 330. 

Ala.—Gadsden First Nat. Bank v. 
Morgan, 213 Ala. 125, 104 S 403; Kee- 
ble v. Jones, 187 Ala. 207, 65 S 384. 

Cal.—Traders Bank v. ‘Wilcox, 42 
CalrA, 24, LS3iPr256- 

Ida.—Jenkins v. Greene, 44 Ida. 
306, 256. P 950. 

Ill.—Joliet Iron, ete., Co. v. Scioto 
mire Brick Co., 82 Ill. 548, 25 AmR 

Ind.—Dulin v. National City Bank, 
(A.) 180 NE 426. 

Ky.—Hudson v. Wood, 183 Ky. 16, 
208 SW 2; Hamilton v. Hamilton, 84 
SW 1156, 27 KyL 298; Bonta v. Curry, 
3° Bush 678; Shindler v. Hayden, 8 
oe 859; Hays v. Wheatley, 7 KyL’ 

3 

Mo.—Richardson v. Ashby, 132 Mo. 
238, 33 SW 806. 

N. M.—Navajo Live Stock, ete., Co. 
v. Gallup State Bank, 26 N. M. 153, 
IS9RPH 11085 

N. Y.—Wheeler v. Newbould, 16 N. 
Y. 392; Field v. Sibley, 74 App. Div. 
81 00 IN YS 252 \ Pattee T 4S Ne AY ona 
mem, 66 NE 1108 mem]; Van Riper 
v. Baldwin, 19 Hun 344 [aff 85 Hun 
618]; Nelson v. Edwards, 40 Barb. 
279; Farwell v. Importers, ete., Nat. 
Bank, 47 N. Y. Super. 409 [aff 90 N. 
Y. 483, 16 NYWklyDig 20]; Moody 
v. Andrews, 39 N. Y. Super. 302 [aff 64 
N. Y. 641]; Nelson v. Wellington, 
18 N.Y. Super. £78: 

Ss. C.—Charleston Bank vy. Cham- 
bers,. 45.48: (Cr da. 9657. 

Tex.—Moore v. Krenek, (Civ. A.) 
288 SW 580, 581; Daugherty v. Wiles, 
(Civ. A.) 156 SW 1089 [rev on other 
grounds (Commn. A.) 207 SW 900]; 
Cc. H. Larkin Co. v. Dawson, 37 Tex. 
Civ. A. 345, 83 SW 882. 

W. Va.—Whittaker v. Charleston 
Gas. Co.,..16:.Wis Viale GT. 

Wis.—Walmer vy. First Acceptance 
Co, 192 Wis. 300,212) NW 638, 251 
ALR 605. ; 

“Tt is well settled that it is the 
duty of a pledgee of collateral se- 
curity to use diligence to collect 
such collateral and appy same to the 
payment of the principal indebted- 
ness.”’ Moore v. Krenek, supra. 

Character and degree of diligence 
required: 

Generally see infra § 300. 
Duty to sue see infra § 301. 

26. Daugherty v. Wiles, (Tex. Civ. 
A.) 156 SW 1089 [rev on other 
grounds (Commn, A.) 207 SW 900]. 

27. State Nat. Bank v. Eureka 
Springs Syndicate Co., 178 Fed. 359; 
Navajo Live Stock, ete., Co. v. Gal- 
tbe css, Bank, 26 N. M. 153, 189 P 


control of 
infra text 
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Joint control of collateral. 


pal debt.?° 
Compromise of litigation. 


value of the claim.®° 


[§ 297] b. After Payment of Principal Debt.*+ 
Payment of the secured debt by the pledgor to the 
pledgee operates as a discharge of the pledged securi- 
ties,°? and if they have already been collected by the 
pledgee, he is liable to the pledgor for the proceeds ;*3 
but if he has not collected them he is no longer un- 
der any obligation to do so,** and must hold them for 


[a] Where corporate bonds were 
pledged to secure a debt, it was the 
duty of the pledgee, in the event that 
there was either waste or misappro- 
priation of the properties covered by 
the deed of trust securing the bonds, 
to use reasonable diligence to secure 
the fruits thereof and to preserve 
and care for their payment. State 
Nat. Bank v. Eureka Springs Syndi- 
cate. Co., 178 Fed. 359. 

[b] Foreclosure of pledged mort- 
gage before maturity of principal 
debt.—Navajo Live Stock, etc., Co. 
v. Gallup State Bank, 26 N. M. 153, 
£89 PPR 083 

28. Wyckoff v. Ithaca Trust Co., 
177 App. Div. 137, 168 NYS 696. 


ee Magranion Ve, Wi.) tous eean@t. n@l. 
30. Picher Bank v. Harris, 100 Okl. 


256, 258, 229 P 317, 40 ALR 254. 

“If the conduct of the debtor prior 
to and during the suit for recovery 
by the creditor has been such as to 
threaten plaintiff's right of recovery, 
and to make recovery uncertain, the 
pledgee may settle and compromise 
the litigation for less than the face 
value of the claim. Under such cir- 
cumstances, the pledgee will not be 
liable to the debtor for the difference 
between the amount settled for and 
the face value of the claim. In order 
for the debtor to hold the creditor 
for the difference, he must be free 
from wrong in the discharge of such 
duties as rested upon him in aiding 
the creditor to collect the pledge, if it 
was his duty to do so.” Picher Bank 
v. Harris, supra. 

31. Right of pledgee to enforce 
after payment see, supra § 292 

32. See supra '§ 169 et seq. 

Overstreet v. Nunn, 36 Ala. 
666; Brunson v. Ballou, 70 Iowa 34, 
29 NW 794. 
Duty to account for surplus see 


infra § 324 text and note 39. 
34 Overlock v. Hills, 8 Me. 388. 
35. Overlock v. Hills, supra. 
36. Easton v. German-American 


Bank, 24 Fed. 523, 23 Blatchf. 271 [aff 


IQA Win Sevoozse & SCtl 1207, W2" Lied: 
210). 
37. Easton v. German-American 


Wakeman v. Gowdy, 23 
r. 208. But see Coonley v. 
Coonley, Lalor (N. Y.) 312 (holding 
that the pledgee is not bound to sue 
on collateral overdue at the time of 
delivery, unless to prevent the bar 
of the statute of limitations). 

Duty to sue generally see infra § 


301. 

38. U. S.—State Nat. Bank vy. Eu- 
reka Springs Syndicate Co., 178 Fed. 
359; Warburton v. Trust Co. of Amer- 
ica, 169 Fed. 974 [aff 182 Fed. 769, 105 
CCA 201]; Northwestern Nat. Bank 
v. J. Thompson, ete., Mfg. Co., 71 Fed. 
113, 17 CCA 638; Easton v. German- 
American Bank, 24 Fed. 523, 23 
Blatchf. 271, [aff 127.U. 8.532, 8 SCt 
1297, 32. L. ed. 210]; Lawrence v. Mc- 
Calmont, 2 How. 426, 11 L. ed. 326. 


The pledgee is not 
bound to enforce a chose in action remaining in the 
joint control of pledgee and pledgor.?® 

The United States as pledgee is not bound to col- 
lect collateral in excess of the sum due on the princi- 


Where the pledgor as- 
sumes an attitude hostile to the pledgee, the latter 
may be justified in compromising litigation for en- 
forcement of pledged collateral for less than the face 
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[§§ 296-299 


redelivery to the pledgor upon demand.?® 

[§ 298] c. Overdue Collateral. 
paper accepted by the pledgee as collateral is over- 
due, it is his duty to use due diligence in collecting 
it,?® and to sue on it, if necessary.°7 


Even where the 


[§ 299] d. Diligence—(1) Necessity. In the en- 


forcement of collateral by the pledgee it is his duty 
to use ordinary diligence,?® not only in making de- 
mand for payment or performance on the principal 
debtor,?® but also in taking the necessary steps to fix 


the liability of parties secondarily lable,*° in making 


Ala.—May v. Sharp, 49 Ala. 140; 


Powell v. Henry, 27 Ala. 612; Pick- 
ens v. Yarborough, 26 Ala. 417, 62 
AmD 728. 


Cal.—Hawley Bros. Hardware Co. 
Meee OES 123)5 Calo O40,0 a0 OLne 
Colo.—Robertson v. Jackson First 
Nat. Bank, 67 Colo. 517, 186 P 542. 
Ga.—Pace v. Thomasville Bank, 155 
Ga. 585, 117 SE 741; Mauck v. Atlan- 
ta Trust, etc., Co., 113 Ga. 242, 38 SE 
845; Colquitt v. Stultz, 65 Ga. 305; 
Lee v. Baldwin, 10 Ga. 208; Gartrell 
v. Johns, 15 Ga. A. 671, 84 SH~175; 
Spires v. Southern States Phosphate, 
etc., Co., 4 Ga. A. 323, 61° SE 300. 
Ida.—Exchange State Bank vy. Ta- 
ber, 26 Ida. 7238, 145 P 1090. 
Pre tas Te a a v. Nichols, 50 Ill. A. 
Ind.—Reynolds v. Louisville, ete., 
R. Co., 143 Ind. 579, 40 NE 410; Alex- 
ander v. Alexander, 64 Ind. 541; 
Reeves v. Plough, 41 Ind. 204; Crume 
ve tice 69 Ind. A. 404, 122 NE 
Ind. T.—Scott v. Tulsa First Nat. 
Bank, 5 Ind. T. 292, 82 SW 751, 68 
LRA "488; Mansur-Tebbetts Impl. Co. 
v. Carey, LO: Ie Dae oU lA Vb aOs 
Ky.—Hudson v. Wood, 183 Ky. 16, 
208 SW 2;.Menser v. Lea, 176 Ky. 
391, 195 SW 813; Hstill County De- 
posit Bank v. Richardson, 32 SW 
292, Li" Kyi 683% Bonta Vv. "Curry, 3 


Bush 678; Noland v. Clark, 10 A 
Mon. 239; Prentice v. Buxton, 3 B. 
Mon. 385. 

La. ; 
1 La. Ann. 344, 45 AmD 87; Cammack 
vy. Priestly, 12 Rob. 423. 


ino ae v. Johnson, 1 Bland 
Minn.—Lamberton v. Windom, 12 
Minn. 232, 90 AmD 301. 
Miss.—Baker v. Burkett, 75 Miss. 
89, mee S 970. 

Y.—Buckingham v. Payne, 36 
Barb. 81; Wakeman vy. Gowdy, 238 
IN. Xs Super. 208; Barrow v. Rhine- 
lander, 3 Johns. Ch. 614 [mod on oth- 
er grounds 17 Johns, 538]. 

Oh.—Mt. Vernon Bridge Co. v. 
Knox County Sav. Bank, 46 Oh. St. 


224, 20 NE 339; Roberts v. Thomp- 
son, 14 Oh. St. 1, 82 AmD 465. 


Okl.—Peru Van Zandt Impl. Co. 
v. Burnett, 82 Okl. 304, 122 P 668. 
R. I.—Whitin v. Paul, 13 R. I. 40. 


Tenn.—Harper v. Second Nat. Bank, 
12 Lea 678; Betterton v. Roope, 3 
Lea 215, 31 AmR 633; Word v. Mor- 
gan, 5 Sneed 79; Hanover Nat. Bank 
v. Brown, (Ch.) 53 SW 206. 

Tex.—Baldwin v. Jordan, (Civ. A.) 
171 SW 1016; . Mharkin “Gow: 
Dawson, 37 Tex. Civ. A. 345, 88 SW 


882. 
17 Gratt. (58 
Wao LS. 
W. Va.—Gibson v. Aglionby, 87 W. 


Va. 86, 104 SE 612; Rumsey v. Laid- 


ley, 34 W. Va. 721, 12 SH 866, 26 
AmSR 935; Whitteker v. Charleston 
Gas Co., 16 W. Va. 717; Wellsburg 


sales when authorized,*! and in prosecuting suit to 
judgment and execution,*? especially where there is 
danger of insolvency of the obligor of the collat- 
eral;+® and where loss has been proximately caused 
by his negligence in the enforcement or collection of 
pledged collateral, the pledgee is lable to the pledgor 
for the same.** In an action against the pledgee for 


First Nat. Bank v. Kimberlands, 16 
W. Va. 555. 

Wis.—Marschuetz v. Wright, 50 
Wis. 175, 6 NW 511. 

Wyo.—Farm Inv. Co. v. Wyoming 
College, etc., 10 Wyo. 240, 68 P 561. 

Eng.—Ex p. Moure, 2 Cox Ch. 63, 
30 Reprint 30. 

“That the pledgee of “commercial 
paper is bound to use reasonable dil- 
igence in the collection of the same 
is the universal rule of law.” Rob- 
ertson vy. Jackson First Nat. Bank, 
67_Colo.. 517,52, 186" PPS 223 

39. -Robertson v. Jackson First 
Nat. Bank, supra [quot Cyc]. See 
also infra text and note 40. 

40. U. S.—Chemical Nat. Bank v. 
Armstrong, 50 Fed. 798. 

Ala.—May v. Sharp, 49 Ala. 140; 
Pickens v. Yarborough, 26 Ala. 417, 
62 AmD 728; Russell v. Hester, 10 
Ala. 535. 

Colo.—Robertson vy. Jackson First 
Nat; Bank, 6T Colo. 51%, 186) P5542: 
543 [quot Cyc]. 

Iowa.—Kennedy vy. Rosier, 71 Iowa 
671, 33 NW 226. 
pe -—Cammack y. Priestly, 12 Rob. 

Mich. —Whitten v. Wright, 34 Mich. 
92 pee v. Parker, 7 Mich. 355, 

N. Y.—Smith Wie Miller, 43 N. Y. 
171, 3 AmR 690. 

Pa.—Farmers’ Nat. Bank v. Nelson, 
255 Pa. 455, 460, 100 A 136, LRAI917E 
506; Miller v. Gettysburg Bank, 8 
Watts 192, 34 AmD 449. 

Tenn.—Betterton v. Roope, 3 Lea 
215, 31 AmR 683. 

Wis.—Walmer y. First Acceptance 
Co., 192 Wis. 300, 212 NW 6388, 641, 
51 ALR 605 feit-Cyel? 

14°C. B; 


Eng.—Peacock v. Pursell, 
728, 108 ECL 728, 143 Reprint 


INGSSe 
630. 

“The pledgor has neither the pos- 
session nor the control of the col- 
lateral, and therefore, is not in a 
position to present it for payment or 
acceptance, and, if dishonored, to 
have it protested. Hence it is clear, 
we think, that the creditor must take 
all necessary legal steps to preserve 
the collateral and if it is lost by his 
negligence he is responsible to his 
debtor.” Farmers’ Nat. Bank v. Nel- 
son, supra. 

41. Robertson v. Jackson First 
Nat. Bank, 67 Colo. 517, 186 P 542, 543 
[quot.Cyc]. See Whitin v. Paul, 13 
R. I. 40 (pledgee is under duty of 
making foreclosure sale of mortgage 
if necessary to collect unpaid inter- 
Sey but not liable for loss of princi- 
pa 
ede to sell generally see supra §§ 


42. See infra § 301. 

43. Noland v. Clark, 10 B. Mon. 
(Ky.) 239; Lamberton v. Windom, 12 
Minn. 232, 90 AmD 301; Wakeman v. 
Gowdy, 23 N. Y. Super. 208. 

Delay where there is danger of in- 
solvency see infra § 301. 


44. Colo.—Robertson y. Jackson 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 299-300] 


failure to enforce collateral or where such failure is 
set up as a defense, counterclaim or set-off in an 
action on the principal debt, it is not enough to show 
that the collateral has not been collected,*® but it 
must appear that the pledgee has been negligent,*® 
and that loss has resulted to the pledgor from such” 
negligence.** The pledgee is not held to so strict a li- 
ability as an indorsee of negotiable paper;*® and 
in case of failure to present at maturity, to protest 
and give notice, he is not liable to the pledgor abso- 
lutely for the face value of the instrument, but is 
liable only in the event that loss resulted from his 
negligence and to the extent of such loss.*® 

[§ 300] (2) Sufficiency—(a) In General. 
diligence required. of the pledgee in enforcing the 
collection of collaterals is usually referred to as ordi- 


First Nat. Bank, 67 Colo. 517, 186 P 
542, 543 [quot Cyc]. 

Ga.—General Supply Co. v. Toc- 
coa Plumbing Co., 138 Ga. 219, 75 SE 
135; Citizens’ Bank v. Shaw, 132 Ga. 
Ti, 65 SE 8. 

Ind.—Slevin v. Morrow, 4 Ind. 425. 

Ky.—Hudson v. Wood, 183 Ky. 16, 
208 SW 2; Menser v. Lea, 176 Ky. 
391, 195 SW 8138; Shindler v. Hayden, 


‘8 KyL 859. 


La.—Dwight v. Bemiss, 16 La. 145. 

Miss.—Eckert v. Searcy, 114 Miss. 
150, 74 S 818. 

Mo.—Amick vy. Empire Trust Co., 
317 Mo. 157, 296 SW 798, 53 ALR 1064. 

Or.—Bailey v. Inland Empire Co., 
75 Or. 309, 146 P 991. 

Pa.— Farmers’ Nat. Bank v. Nel- 
son, 255 Pa. 455, 100 A 136, LRA1917E 
506; Hanna v. Holton, 78 Pa. 334, 21 
AmR 20; Mullen v. Morris, 2 Pa. 85. 

R. I.—Whitin vy. Paul, 13 R. I. 40. 

Tenn.—Harper v. Second Nat. Bank, 


'12 Lea 678. 

Tex.—Jefferson Nat. Bank v. 
Bruhn, 64 Tex. 571, 53 AmR 771; 
Douglass v. Mundine, 57 Tex. 344; 


Gray v. Hafale, (Civ. A.) 273 SW_647; 
Guffey v. Farmers’, etc., State Bank, 
(Civ. A.) 250 SW 301. 

WwW. Va.—Rumsey v. Laidley, 34 W. 
Va. 721, 12 SE 866, 26 AmMSR 935. 

Wis.—Walmer v. First Acceptance 
Co., 192 Wis. 300, 212 NW 638, 51 ALR 
605. 

But see Gilbert v. Marsh, 12 Hun 
(N. Y.) 519 (holding that mere neg- 
lect on the part of a creditor in col- 
lecting securities to a debt will not 
release the principal debtor; but a 
request to the creditor to collect by 
legal proceedings, and a loss to the 
debtor by failure so to do, must be 
shown). 

[a] Compromise of debt.—A 
pledgee, with whom notes have been 
deposited as security for a debt, who 
turns over the notes to the maker 
on payment of less than the face val- 
ue without notice to pledgor, must 
account for their face value, the mak- 
er being solvent and the notes secured 
by a lien. Eckert v. Searcy, 114 Miss. 
150, 74 S 818. 

45. Kiser v. Ruddick, 8 Blackf. 
(Ind.) 382; Amick v. Empire Trust 
Co., 317 Mo. 157, 296 SW 798, 802, 53 
ALR 1064 [quot Cyc]. 

. Ala.—Jones v. Moore, 212’Ala. 
248, 102 S 200. 

Ga.—Spires v. Southern States 
Phosphate, etc., Co., 4 Ga. A. 323, 61 
BE 300. 

Ind.—Smith v. Felton, 85 Ind. 223. 

La.—Grove v. Roberts, 6 La. Ann. 
210. 

Minn.—Lamberton v. Windom, 12 
Minn. 232, 18 Minn. 506, 90 AmD 301. 

Mo.—Amick v. Empire Trust Co., 
317 Mo. 157, 296 SW 798, 802, 53 ALR 
1064 [quot Cyc]. : 

Okl.—Peru Van Zandt Impl. Co. v. 
Burnett, 32 Okl. 304, 122 P 668. 

Wash.—Citizens’ Bank, etc., Co. v. 
Rudebeck, 90 Wash. 612, 156 P 831. 

W. Va.—Gibson v. Aglionby, 87 W. 


‘Va. 86, 104 SE 612. 


[a] Rule applied.—Where due dil- 
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partes 


The 


igence to collect the collaterals is 
shown, in the absence of contract to 
the contrary, the pledgee is not liable 
to the pledgor for the uncollected bal- 
ance, and the pledgor cannot set off 
such uncollected balance on the col- 
lateral in a suit against him on the 
oe debt. Peru Van Zandt Impl. 


cee v. Burnett, 32 Okl. 304, 122 P 
47. Colo.—Dowling v. Dowling, 2 


Colo. A. 28, 30 P 50. 

Ga.—Spires v. Southern States 
Phosphate, etc., Co., 4 Ga. A. 323, 61 
SE 300. i, 

Ill.— Aldrich vy. Goodell, 75 Ill. 452. 

Ky.—Hudson v. Wood, 183 Ky. 16, 
208 SW 2; Menser y. Lea, 176 Ky. 391, 
195 SW 813. 

Miss.—Steger v. Bush, Sm. & M. 
Chr-172. 

Mo.—Amick vy. Empire Trust Co., 
317 Mo. 157, 296 SW 798, 802, 53 ALR 
1064 [quot Cyc]. ~ 

W. Va.—Kanawha Nat. Bank v. 
Harris, 96 W. Va. 419, 123 SE 254; 
Gibson v. Aglionby, 87 W. Va. 86, 104 
SE 612. 

“It is always necessary for the 
debtor to show that the proper dili- 
gence on the part of the holder of 
the collateral would have resulted in 


the collection of the sum claimed as 


damages.” Hudson v. Wood, 183 Ky. 
16, 22, 208 SW 2. : 

[a] Loss not caused by pledgee’s 
delay.—A bank, as pledgee of a note, 
was not liable to pledgors for failure 
to exercise diligence in preserving the 
value of the pledge because of its 
failure to collect the pledged note or 
notify the maker of the pledge prior 
to substitution of new notes therefor 
by a representative of pledgors, 
where such representative had full 
authority to act for pledgors and was 
alone responsible for the bank’s delay 
in enforcing the note, and the value 
of the note was not affected by the 
delay, but only by the substitution by 
pledgee’s representative of new notes 
for it, which substitution did not af- 
fect the rights of pledgors, but only 
the rights of the pledgee bank. Kana- 
wha Nat. Bank v. Harris, 96 W. Va. 
419, 123 SH 254. 

[b] Rule applied.—Where the ven- 
dor sued for balance due by failure of 
the bank to pay a certificate of ,de- 
posit pledged as collateral, in the 
absence of the purchaser’s allegation 
of damage by the vendor’s failure to 
use diligence to collect the collateral, 
it was not error to refuse to submit 
such issue. Menser vy. Lea, 176 Ky. 
391, 195 SW 813. - 

48. Johnson v. Sterling, 3 Mart. N. 
S. (La.) 4838. See also infra text and 
note 49. 

49. Lawrence v. McCalmont, 2 
How. (U. S.) 426, 11 L. ed. 326; West- 
phal vy. Ludlow, 6 Fed. 348, 2 McCrary 
505; Rives v. McLosky, 5 Stew. & P 
(Ala.) 330; Kennedy v. Rosier, 71 
Iowa 671, 383 NW 226; Kanawha Nat. 
Bank vy. Harris, 96 W. Va. 419, 123 SH 
254. 

50. 
38. 


See supra § 299 text and note 
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nary diligence,®® and has been defined as that of an 
ordinarily prudent man in the conduct of his own 
business,°! as that required of a bailee for hire,®? 
and as that required of an agent or attorney.®* 
pledgee is not charged with the active duty of watch- 
ing the movements of the debtor, with a view to fore- 
stalling or frustrating any attempt at fraud on his 
Extraordinary diligence is not, required of 
the pledgee,®®> and having exercised ordinary dili- 
gence, he is not responsible for any loss through fail- 
ure to enforce the collateral, even though he could 
have prevented such loss by the exercise of extraordi- 
nary care and diligence.*® 
gence depends upon the facts and circumstances of 
each particular case.>7 
demand payment of collateral security before its 


The 


What is sufficient dili- 


The pledgee is not bound to 


51. Day v. Kenton, 62 SW 3, 22 
KyL 1917; Montague v. Stelts, 37 S. 
C. 200, 15 SE 968, 34 AmSR 736; Fant 
VeuMiller,$ 17) Gratte (5 SuVae Sie 

52. Wakeman v. Gowdy, 23 N. Y. 
Super. 208; Hazard v. Wells, 2 
AbbNCas (N. Y.) 444. 

Care required of bailee for hire 
see Bailments § 61. 

53. Westphal v. Ludlow, 6 Fed. 
348, 2 McCrary 505; Johnson v. Ster- 
ling, 3 Mart. N. S. (la.) 483; Buck- 
ae v. Payne, 36 Barb. (N..Y.) 


Care required of: 
Agent see Agency § 381. 
eee, see Attorney and Client § 


54. O’Kelly v. Ferguson, 49 La. 
Ann. 1230, 22 S 783. 

55. State Nat. Bank v. Eureka 
Springs Syndicate Co., 178 Fed. 359; 
Exchange State Bank v. Taber, 26 
Ida. 723, 145 P 1090; Crume_ vy. 
pale bewell, 69 Ind. A. 404, 122 NE 


56. Ala.—Sampson v. Fox, 109 Ala. 
662, 19 S 896, 55 AmSR 958. 

Ark.—Johnson v. Downing, 76 Ark. 
128, 88 SW 825. 

Ind.—Reeves v. Plough, 41 Ind. 204; 
Crume v. Brightwell, 69 Ind. A. 404, 
122 NE 230. 

La.—Chaffe v. Purdy, 43 GLa. Ann. 
389, 8 S 923; Commercial Bank v. 
Martin, 1 La. Ann. 344, 45 AmD 87; 
Johnson v. Sterling, 3 Mart. N. S. 483. 


N. C.—Silvey v. Axley, 118 N. C. 
959,-23 SH 933. 

Tex.—Thomas v. Davis, 15 Tex. 
Civ. A. 359, 89 SW 579. 
Wis.—Marschuetz v. Wright, 50 
Wis. 175, 6 NW 511. 

-57. U. S.—Northwestern Nat. 


Bank v. J. Thompson, ete., Mfg. Co., 
(Laehed. p13; 41 COALCS 8: : 

Ida.—Exchange State Bank vy. Ta- 
ber, 26 Ida. 728, 145 P 1090. 

Ind.—Hall vy. Junction R. Co., 15 
Ind. 362. 

N. Y.—Wakeman v. Gowdy, 23 N. 
Y. Super. 208. 

W. Va.—Rumsey v. Laidley, 34 W. 
Va. 721, 12 SE 866, 26 AmSR 935. 

[a] Sufficient diligence shown.— 
Sanford vy. Lowenthal, 10 Ky. Op. 817; 
Peru Van Zandt Impl. Co. v. Burnett, 
32 Okl. 304, 122 P 668. 

[b] Sufficient diligence not shown. 
—Robertson v. Jackson First Nat- 
Bank, 67 Colo. 517, 186 P 542 (failure 
to enforce collection on request of 
pledgor or to permit pledgor to do 
so); Felgner v. Slingluff, 109 Md. 
474, 71 A 978 (delay in collecting a 
life insurance policy in the endow- 
ment form imposes liability for in- 
terest on pledgee). 

[c] Failure to record mortgage.— 
Where the note secured by a chattel 
mortgage was also secured by a real 
estate mortgage, and where no evi- 
dence is offered showing that the 
maker of the note was insolvent, or 
that there was any negligence on the 
part of the person who held such note 
as collateral which was secured by 
such mortgage, or that there was any 
negligence on the part of the person 
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maturity, although he may know at the time that 
payment would be made if insisted on.®* Failure to 
comply with the directions of the pledgor to collect 
or sell the collateral may constitute negligence.®® 
Where a collateral note is payable at a bank as to 
whose solvency the pledgee has no doubt, it is his 
duty to send the note to such bank for collection at 
maturity.°° Where the collaterals are in turn se- 
cured by a lien on personal property, it is sufficient 
for the pledgee to reduce the collaterals to judgment, 
leaving the owner of the collaterals to subject the 
property and apply the proceeds to the payment of 
his debt. Where the maker offers to settle the note 
by a delivery of specified property, the pledgee is not 
bound to communicate such offer to the pledgor.®? 
However, the pledgee is not lable where, in the ex- 
ercise of a sound discretion, he refuses to accept pay- 
ment of a bond in property, although requested to do 
so by the pledgor, and loss ensues.°? 

[§ 301] (b) Necessity of Legal Proceedings. OE 
Where the circumstances are such that legal proceed- 
ings are required to enforce and collect collateral in 
the exercise of due diligence, the pledgee is under a 
duty to bring suit,®° and to prosecute the same to 
execution and judgment.®°® The pledgee is not justi- 
fied in failing to sue because of an intimation by the 
maker that he has a defense against the pledgor.°? 
The pledgee should present the collateral in bank- 
ruptey proceedings of the obligor;®® but where the 
circumstances are not such as to require legal pro- 
ceedings in the exercise of due diligence, the pledgee 
need not bring suit.°® He is not bound to sue an 
insolvent, where nothing could be gained by so do- 
ing,?° nor is he under a duty to sue where suit might 
involve him in loss and expense.*} 


holding the note to make the collec- | 70, 71. 
tion, or that the real estate security 


PLEDGES 


U. S.—Westphal v. Ludlow, 6 


[§§ 300-302 


Delay in suing. Where the pledgee has notice that 
the maker of a collateral note is in danger of in- 
solvency, it is his duty to bring suit upon it without 
delay ;72 but where the maker is reputed in good 
financial circumstances, and the pledgee has not been 
requested to sue, an indulgence for a reasonable time 
will not render the pledgce liable for loss occasioned 
by the maker’s unexpected insolvency.** In all such 
cases of indulgence, the length of time, the amount 
involved, and the circumstances of the debtor are to 
be considered.?* In no event must the pledgee allow 
the collateral to be barred by the statute of limita- 
tions,7° and he will be liable for all loss occasioned 
by his failure in this respect; and it is no defense 
that the maker might not have availed himself of 
the bar of the statute.7® 

Surrender to pledgor for suit. While the pledgee 
is not bound to surrender collateral to the pledgor 
to enable the latter to sue,** he is liable for loss oe- 
casioned by his failure to comply with the request of 
the pledgor either to take prompt action to collect 
or secure the collateral, or to surrender possession. 
of it to the pledgor for that purpose.*® 

Compromise of suit. The pledgor cannot success- 
fully object to compromise of a suit by the pledgee 
to collect pledged collateral where the pledgor has 
theretofore consented to such compromise.*® 

[§ 302] e. Liability for Acts of Agent or Assignee. 
In some jurisdictions, if the pledgee has exercised 
ordinary diligence in selecting an agent or attorney 
to whom he has intrusted the enforcement of the col- 
lateral, he is not responsible for loss occasioned by 
the negligence of such agent,®° although in other 
jurisdictions he is held responsible under the gen- 
eral rule of respondeat superior.§! Where loss re- 


wiler, 30 Kan. 386, 2 P 511. 
Md.—Hoffman v. Johnson, 1 Bland 


was not sufficient to insure the col- 
lection, it was held that the person 
holding the note as collateral cannot 
be made to respond in damages fora 
failure to have the chattel mortgage 
recorded. Buxton v. Alton-Dawson 
Mercantile Co., 18 Okl. 287, 90 P 19. 

58. Roberts v. Thompson, 14 Oh. 
St. 1, 82. AmD 465. 

59. Amick v. Empire Trust Co., 
317 Mo. 157, 296 SW 798, 53 ALR 1064. 

60. Mt. Vernon Bridge Co. v. Knox 
County Sav. Bank, 46 Oh. St. 224, 20 
NE 339. 

61. Chattanooga First Nat. Bank 
v. Chattanooga Pulley Co., 97 Tenn. 
308, 37 SW 8. 

62. Rives v. McLosky, 5 Stew. & 
PC Alans 3. 0e 

63. Rhinelander v. 
Johns. 538. 

64. Obligation to sue on collater- 
als before bringing action on princi- 
pal debt see supra § 227. 

65. Traders Bank vy. Wilcox, 42 
Male iA. ea4, Loe, ie 2565, Vehittekert Vv, 
Charleston Gas Co., 16 W. Va. 717. 
See also infra text and note 66. 

Duty under contract provisions see 
infra § 303. 

Suit on overdue collateral see su- 
pra § 298. 

66. Robertson v. Jackson First 
Nat. Bank, 67 Colo. 517, 186 P 542, 
543 [quot Cyc]; Hall v. Junction R. 


pea 17 


Co., 15 Ind. 362; Slevin v. Morrow, 
4 Ind. 425; Bonta v. Curry, 3 Bush 
(Ky.) 678; Hanna v. Holton, 78 Pa. 


334, 21 AmR 20. 

67. Wakeman v. Gowdy, 23 N. Y. 
Super. 208. 

68. Warburton v. Trust Co. of 
America, 169 Fed. 974 [aff 182 Fed. 
769, 105 CCA 201). 

69. Friedlander v. Schmalinski, 35 
La. Ann. 520; Giefers v. Negri, 2 "La. 
A. 156. See also infra text and notes 


70. 

red. 348, 2 McCrary 505. 
Ala.—Powell v. Henry, 27 Ala. 612. 
Ind.—Smith v. Felton, 85 Ind. 223. 
La.—Chaffe v. Purdy, 43 La. Ann. 


389, 8 S 923; Grove v. Roberts, 6 La. 
Ann. 210. 

Minn.—Lamberton vy. Windom, 18 
Minn. 506. 


Mo.—l. Cohen Grocer Co. vy. Pattee, 
(A.) 213 SW 889; Wichita Fourth 
oe Bank v. Blackwelder, 81 Mo. A. 


Va.—Peay v. Morrison, 10 Gratt. 
(51 Va.) 149. 
Wright, 50 


Wis.—Marschuetz v. 
Wis. 175, 6 NW 511. 

71. Rice v. Benedict, 19 Mich. 132. 
Bonta v. Curry, 3 Bush (Ky.) 


14 N. 


74 Northwestern Nat. Bank vy. J. 
Thompson, ete., Mfg. Co., 71 Fed. 113, 
17 CCA 638; Goodall vy. Richardson, 
LOIN ede Oe 

[a] Indulgence justified.—A bank 
having in its custody as collateral se- 
curity for a debt notes secured by a 
chattel mortgage on live stock and 
farming implements on a farm is not 
necessarily negligent as respects the 
owners of the notes, because it fails 
to collect the notes as they mature, 
although the mortgaged property is 
at that time adequate for the purpose, 
since, under certain conditions, such 
as a failure of crops, a prudent credi- 
tor would allow the mortgagor some 
indulgence. Northwestern Nat. Bank 

v. J. Thompson, etc., Mfg. Co., 71 Fed. 
113, 17 CCA 638 

75. U. S.—Northwestern Nat. 
Bank v. J. Thompson, etec., Mfg. Co., 
tds Keds ile, ite CCANG3 3. 

Cal. —Hawley Bros. Hardware Co. 
v. Brownstone, 123 Cal. 643, 56 P 468. 

Kan.—Semple, ete., Mfg. Co. v. Det- 


Pee ey v. Richardson, 


103. 

Pa.—McQueen’s App., 104 Pa. 595, 
49 AmR 592; Hanna v. Holton, 78 
Pa. 334, 21 AmR 20; Miller v. Gettys- 
burg Bank, 8 Watts 192, 34 AmD 449. 

Wyo.—Farm Inv. Co. v. Wyoming 
College, etc., 10 Wyo. 240, 68 P 561. 

Alta.—Sawyer-Massey Co. v. Wed- 
er, 5 Alta. L. 362, 6 DomLR 305, 22 
WestLR 150, 2 WestWkly 965. 

76. Et. Dodge First Nat. Bank v. 
O’Connell, 84 Iowa 377, 51 NW 162, 35 
AmSR 313; Sawyer- Massey Com Ve 
Weder, 5 Alta. L. 362, 6 DomLR 305, 
32 WestLR 150, 2 WestWkly 965. 
see Smouse v. Bail, 1 Grant (Pa.) . 

Pledgee’s right to possession see 


supra § 85. 

78.) Childs vy: Corp;) buh] Cas maNo, 
2,677, 1 Paine 285; Roberts v. Farm- 
ers’ Bank, 118 Ky. 80, 80 SW 441, 25 
KyL 2296; Bonta v. Curry, 3 Bush 
(Ky.). 678; Lamberton yv. Windom, 
12 Minn. 232, 90 AmD 301, 18 Minn. 
506; Northern Ins. Co. v. Wright, 13 
Hun 166 [aff 76 N. Y. 445]; Hazard 
v. Wells, 2 AbbNCas (N. Y.) 444. 


agers McDonald vy. Green, 12 Ky. Op. 


80. Chaffe v. Purdy, 43 La. Ann. 
389, 8 S 923; Commercial Bank v. 
Martin, 1 La. Ann. 344, 45 AmD 87. 
See Norvell- Shapleigh Hardware Co. 
v. Lumpkin, (Tex. Civ. A.) 150 SW 
1194 (holding that the payee of a 
note secured by the deposit, as col- 
lateral, of the note of a third person, 
was not liable for any act or omis- 
sion of its transferee in connection 
with the collection of the collateral 
note after the transfer). 

81. Plymouth County Bank y. Gil- 
man, 6 Dak. 304, 50 NW 194; Farm- 
ers’ Nat. Bank v. Nelson, 255 Pa. 455, 
100 A 136, LRA1917E 506. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 302-305] 


sults from the negligence of an assignee of the note 
from the pledgee,*? or from the negligence of an 
agent selected by the pledgee without due eare,** the 


pledgee is responsible. 


[§ 303] f. Agreements as to Collection or En- 
forcement. Where the contract of pledge defines the 
duties of the pledgee respecting collection of col- 
lateral, his duties are measured by the contractual 
provisions,** and under a contract to collect choses 
in action the usual duty of due diligence in collec- 
tion®® is imposed,*® although it has been held that 
such a contract does not impose the duty to collect 
A contract relieving the 
pledgee from the duty to use ordinary diligence in 
the collection of pledged collateral is valid,®* and un- 
der such a contract he is not lable for failure to 
enforce,®® as where the agreement is simply to apply 
the proceeds of the collateral if paid at maturity.°° 

[§ 304] g. Ratification and Waiver. 
is not liable for any loss where his course has been 
authorized or ratified by the pledgor,®! nor where 
the pledgor has waived the observance of due dili- 


by legal proceedings.** 


gence by the pledgee.°? 
[§ 305] h. Actions for Neglect. 


$2. Betterton v. Roope, 3 
(Tenn.) 215, 31 AmR 633. 

83. Prentice v. Buxton, 3 B. Mon. 
(Ky.) 

84. See cases infra this note. 

[a] Collecticn of part.—Where the 
pledgee of a note is required, under 
the pledge, to collect only a sufficient 
sum to pay the debt secured, and 
then turn it over to the owner there- 
of, and he collects such sum, he is 
not liable for failure to take prompt 
steps to collect the balance of the 
note at its maturity. Clark v. Cul- 
len, (Tenn. Ch. A.) 44 SW 204. 

[b] Agreements construed.—Hud- 
son v. Wood, 183 Ky. 16. 208 SW 2; 
Prime Hat Co., Inc. v. Holzman Co- 
hen & Co., Inc., 161 NYS 338. 


Lea 


85. See supra § 299. 
86. Pace v. Thomasville ‘Bank, 15 
Ga. 585, 117 SE 741; Citizens’ Bank 


Na ‘Shaw, 132 Ga. 771, 65 SE 81. 

87. Culver v. Wilkinson, 145 U. S. 
20S ela SCC 8325-8 6stk:. ed. 676 {aff 
33 Fed. 708]. See Fant v. Miller, 17 
Gratt. (58 Va.) 187 (holding ‘that, 
where a merchant made arrange- 
ments with a creditor to obtain ac- 
commodations from time to time in 
forms of loans, discounts, and sales, 
by placing with the creditor bonds, 
notes, and accounts as collateral se- 
curity, but with no agreement as to 
the mode in which the collaterals 
were to be dealt with so long as the 
debtor remained solvent, the creditor 
was not bound to take steps to en- 
force the pledges, but after the in- 
solvency of the debtor it was his duty 
to exercise ordinary diligence in col- 
lecting them). 

[a] For example, an agreement 
conferring power on the pledgee to 
collect choses in action pledged as 
collateral and providing for the ap- 
plication of the proceeds does not im- 
pose upon the pledgee the duty to 
prosecute suits at his own charge and 
risk. Culver v. Wilkinson, 145 U. S. 
205, 12 SCt 832, 36 L. ed. 676 [aff 33 
Fed. 708]. 

Be ced to sue generally see supra § 

88. Guffey v. Farmers’, etc., State 
Bank, (Tex, Civ. A.) 250 SW 301. 


go. Ala.—Pickens v. Yarborough, 
26 Ala. 417, 62 AmD ,728. 
Ga.—Coulter v. Wyly, 34 Ga. 239; 


Lee v. Baldwin, 10 Ga. 208. 
La.—Friedlander v. Schmalinski, 
35 La. Ann. 520. 
N. Y.—Corning v. Pond, 29 Hun 129. 
Oh.—Roberts v. Thompson, 14 Oh. 
St. 1, 82 AmD 465. 
Pa.—Smouse v. Bail, 1 Grant 397. 
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PLEDGES 


The pledgee 


pledgor. 
Actions against 


Tex.—Guffey v. Farmers’, — etc., 
State Bank, (Civ. A.) 250 SW 301. 

See Farm Inv. Co. v. Wyoming Col- 
lege, etc., 10 Wyo. 240, 68 P 561 
(holding that, where the creditor 
takes an assignment of notes as col- 
lateral. security so that the title is 
vested in him, and the notes are de- 
livered to his agent, the burden is on 
him to prove that he was not to as- 
sume control of their collection). 


90. Dowling v. Dowling, 2 Colo. A. 
28, 30 P 50;. Ormsby v. Fortune, 16 
Sere. & R. (Pa.) 302. 


: 91. Ill.—Runals v. Harding, 83 Ill. 
Oe 

La. v. Levi, 28 La.’ Ann. 
46. : 

Me.—Medomak Bank v. Curtis, 24 
Me. 


Y.—Wyckoff v. Ithaca Trust Co., 
ce App. IDO vey Uh ol OPA INNES) Os 

C.—Silvey v. Axley, 118 N. C. 
959, 23 SE 933. 

92. Deposit, ete., Bank v. Wright, 
15L Kye 274, 151" Sw 1679: 

[a] Waiver shown.—W here a 
bank assigned a note, secured by 
mortgage, to plaintiff as security for 
a loan, agreeing at the time to take 
up the note as soon as it could, such 
agreement constituted a waiver of 
diligence on plaintiff's part in en- 
forcing a judgment on the security, 
plaintiff being entitled to recover 
against the bank on its oral promise 
at any time within the statute of 
limitations. Deposit, etc., Bank v. 
Wright, 151 Ky. 274, 151 SW 679. 

93. See cases infra this note. 

[a] Negligence.—Where collateral 
security was delivered with a note, 
an answer setting up loss of the col- 
lateral as a defense, which did not 
allege a failure to use reasonable dil- 
igence to collect the same, is bad 
on demurrer. Crume v. Brightwell, 
69 Ind. A. 404, 122 NE 230. 

[b] Allegations construed.—(1) 
Allegation that collateral note was 
“signed, indorsed, and transferred to 
the defendant” requires asSumption 
of compliance with Negotiable In- 
struments Law, making an entire 
and complete indorsement as distin- 
guished from qualified indorsement. 
Walmer v. First Acceptance Co., 192 
Wis. 300, 212 NW 638, 51 ALR 605. 
(2) Under such allegation pledgor is 
not entitled to recover for pledgee’s 
failure to proceed against maker in 
view of pledgor’s obligation to pay 
under such indorsement under stat- 
ute. Walmer v. First Acceptance Co., 
supra. 

Pleading generally see Pleading 
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a pledgee for failure to exercise proper care in the 
collection or enforcement of the pledged choses in 
aetion are controlled by rules of general application 
as to pleading®* and evidence.®+ 
the pledgor against the pledgee for failure to exercise 
due diligence in the enforcement of collateral, or 
where the pledgor sets up such lack of dilgence as a 
defense to a suit on the principal obligation, the 
creditor must account for the collaterals, as in the 
ease of their loss, but having done so, the mere fact 
that they have not been collected is not even prima 
facie evidence of negligence;®® and the burden is on 
the pledgor to prove negligence and damage,?® al- 
though it has been held that the burden is on the 
creditor to prove diligence,®* especially where he was 
warned by the debtor of the embarrassed position of 
the maker,®® or the collaterals consisted of numerous 
notes and accounts.°® Where the pledgee has permit- 
ted securities pledged to him to become barred by 
limitations, or has wrongfully surrendered collateral 
pledged to him,’ the burden is on him to prove that 
his negligence or wrongful act has not injured the 
The solvency of the maker,’ or an indorser,* 
for some time after maturity, together with the fail- 


Upon an action by 


ante p l. 

94. See cases infra this note. 

[a] Evidence held admissible.— 
(1) Evidence that the pledgee in su- 
ing or giving time on collateral notes 
and accounts acted under the advice 
of counsel is admissible to prove good 
faith and due diligence. Fant v. Mil- 
ler, 17 Gratt. (58 Va.),187. (2) Ap- 
plication of the proceeds of surren- 
dered collateral to the benefit of the 
pledgor is admissible on the issue of 
damages on a counterclaim of the 
pledgor. Exchange State Bank v. Ta- 
ber, 26: Ida. 723, 145 P 10905, (3) Re= 
jecting evidence that the pledgee of 
a trust deed bought property covered 
at a forced sale to resell on his own 
account at a profit was error, since 
the pledgee would have been answer- 
able for profits so made. English v. 
Culleys (85) Cale Acs290 "259 Pes: 

[6b] Evidence held inadmissible.— 
Evidence of depreciation of pledged 
collateral where pledgee is not liable. 
Citizens’ Bank, etc., Co. v. Rudebeck, 
90 Wash. 612, 156 P 831. 


[c] Evidence held insufficient to 
show damage. Amick v. Empire 
Trust Co. 37 Mo. 157%, 296 Siw wos: 


53 ALR 1064. 
Evidence in civil actions generally 
see Evidence 22 C. J. 1d. 

95. Reeves v. Plough, 41 Ind. 204; 
Amick v. Empire Trust Co., 317 Mo. 
157, 296 SW 798, -802,. 53 ALR 1064 
[quot Cyc]; Rumsey v. Laidley; 34 
W. Va. 721, 12 SE 866, 26 AmMSR 936, 


96. Colo.—Cross v. Kistler, 14 
Colo. 571,23) P 903° 

Ida.—_-Murphy v. Bartsch, 2 Ida. 
Hash: S686 ie2s) sey sz 

Minn.—Mahoney: v. Barber, 67 


Minn. 308, 69 NW 886. 

Mo.—Amick v. Empire Trust Co., 
317 Mo. 157, 296 SW 798, 802, 53 ALR 
1064 [quot Cyc]; Wichita Fourth Nat. 
Bank v. Blackwelder, 81 Mo. A. 428. 

Wis.—Charter Oak L. Ins. Co. v. 
Sh 43 Wis. 329. 

97. Montague v. Stetts, 37 S.-C. 
200, 15 SE 968, 34 AmSR 136 

98. Slevin v. Morrow, 4 ind. 425 
(burden on creditor to show reason 
for. not collecting). 

99. Prentice v. Buxton, 3 B. Mon. 
(Ky.) 35. 

1. Farm Inv. Co. v. Wyoming Col- 
lege, etc., 10 Wyo. 240, 68 P 561. 

2. Toplitz v. Bauer, 38 App. Div. 
623, 57 NYS 1149 [aff 16) Ne °Y> 325, 
55 NE 1059]. 

3. Commercial Bank v. Martin, 1 
ae Ann. 344, 45 AmD 87. 

4 Rumsey v. Laidley, 34 W. Va. 
721, 12 SE 866, 26 AmSR 935. 
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ure of the pledgee to collect is strong evidence of 
negligence, especially if other creditors have during 
that time enforced claims by suit;> while the in- 


solvency of the maker at material timés is evidence 


to rebut negligence.® 

Questions of law and fact. Where the facts are 
undisputed, it has been said that diligence is a ques- 
tion, not of fact, but of law, to be determined by the 
court upon settled principles governing such eases ;* 
but where the evidence is conflicting, or the infer- 
ences to be drawn from facts proved are doubtful, the 
question is for the jury.* On conflicting evidence the 
amount of damages is for the jury.® A peremptory 
instruction for the pledgee is authorized where there 
is no evidence of his negligence.?® 

Instructions. The usual rules! govern instruc- 
tions in proceedings involving the lability of a 
pledgee for negligence in the enforcement or collec- 
tion of pledged collateral.’ 

[§ 306] i. Damages and Amount of Recovery. 
Upon establishing loss through the negligence of 
the pledgee, the pledgor is entitled to recover not the 
value of the collaterals pledged, but the amount of 
loss sustained by him,!? the measure of damages be- 
ing the amount the pledgee would have collected in 
the exercise of due diligence.1* Where, .however, it 
is admitted that the securities were worth their face 
value at the time of their delivery to the creditor, 
such value will, in the absence of a contrary showing, 


5. Hamiiton v. Hamilton, 84 SW 15.) Parmy oinv Co, 
1156, 27 KyL 298 
6. Slevin v. Morrow, 4 Ind. 425; 16. Farm Inv. 


Spencer v. Plano Mfg. Co., 79 Minn. 
35, S1_ NW 538. 

7 Wakeman v. Gowdy, 23 N. Y. 
Super. 208. 


17. 


8. Northwestern Nat. Bank v. J. Gra y, Slinglutl,~ 109 Ma. 
Thompson, ete., Mfg. Co., 71 Fed. 113, fa] Evidomanent Nicauee insurance 


17. CCA 638 Robertson v. Jackson 
Kirst Nat. Bank, 67. Colo.. 517, 186° P 
5642; Gray v. Hafale, Bex. Civ. AD 
273 SW 647; Rumsey v. Laidley, 34 
W. Va. 721; 12 SE 866, 26 AmSR 935. 

9. Gartrell v. Johns, 15 Ga. A. 671, 
84 SE 175. 

10. Amick v. Empire Trust Co., 


474, 71 A 978 
19. 
Cal. 433, 


P 4382. 
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College, etc., 10 Wyo. 240, 68 P 561. 
Con Ve 
College, etc., supra. 

Plucker v. Teller, 174 Pa. 529, 
34 A 208, 52 AmSR 


policy.—Felgner vy. Slingluff, 109 Md. 
Cal.—Kreling v. MeMullen, 158 
TEAS 12 EAS ANO 
Bank vy. Penello, 59 Cal. 


Conn.—Murphy v. Murphy, 74 Conn. 
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be presumed to continue until their maturity.*® 
Where the pledgee by his negligence permits the col- 
laterals to be barred by statutes of limitations, he 
will be charged with their value as of the date of 
their bar,+® and not as of the date of maturity, since, 
if they had been collected after maturity, they would 
have been credited from the date of collection. In an 
action by the pledgor to recover profits realized by 
the pledgee from a purchase and sale of the collateral, 
the pledgee is entitled to allowance for commissions 
on the resale where it appears such sale was made by 
a firm of mee of which he was a member.** 

Interest. A pledgee unreasonably delaying collec- 
tion of a pledged chose in action may be chargeable 
with interest.+® 

[§ 307] C. Actions To Enforce—1. Conditions 
Precedent. The pledgee may enforce the pledged 
chose in action without first seeking to enforce the 
principal obligation,+® and without a previous at- 
tempt to sell the choses of action sued on.?° ; 

Exhaustion of other security. The maker of a col- 
lateral note cannot compel the pledgee, before en- 
forcing it, to exhaust other security held by him for 
the principal debt,?! even though the maker has a 
set-off available against the pledgor.?? Nor ean a 
surety compel the pledgee to apply the proceeds of 
pledged property upon a note to which hé is a party, 
rather than to other notes for which the property was 
also held as security.?* Nor will an injunction be is- 


chaser of land in due course as col- 
lateral security for the performance 
of his executory contract for the 
purchase of the land, the vendor, as 
assignee of the note, may maintain 
825. an action thereon without first re- 
sorting to specific performance or 
an action for damages against the 
purchaser. Carey v. Zabel, 113 Nebr. 
42, 201 NW 660. 

[c] Security for lease.—Although 
a note and chattel mortgage secur- 
ing it are but collateral security for 
the performance of the conditions of 
a lease by the mortgagee to the mort- 
gagor, the holder of the principal ob- 
ligation may foreclose the -pledge 


v. Wyoming 


Wyoming 


People’s State 


174, 210 


317 Mo. 157, 296 SW 798, 53 ALR 1064. 


11. See Trial [38 Cye 1594-1818]. 
12. See case infra this note. 
[a] Instructions held proper.—C. 


H. Larkin Co. v. Dawson, 37 Tex. Civ. 
A. 345, 83 SW. 882. 

13. U.S.—Henry v. Travelers’ Ins. 
Co., 42 Fed. 363. 


Ijl.—Aldrich vy. Goodell, 75 Ill. 452. 

La.—Chaffe v. Purdy, 43 La. Ann. 
389, 8 S 923; Grove v. Roberts, 6 La. 
Ann. 210. 


Mass.—Coleman v. Lewis, 183 
Mass. 485, 67 NE 603, 97 ‘AmSR 450, 


68 LRA 482; Thayer v. Putnam, 13 
Metc. 297. 

Miss.—Fennell v. McGowan, 58 
Miss. 261. 


Mo.—National Exch. Bank v. Kil- 
patric, 204 Mo. 119, 102 Sw 499. 

Pa.—McQueen’s App., 104 Pa. 595, 
49 AmR 592 

14. American Exch. Bank v. Goetz, 
283 Fed.-900; General Supply Co. v. 
Toccoa Plumbing Co., 138 Ga. 219, 75 
SE 135; Meyer v. Colvin, 122 La. 153, 
47 S 447 

[a] Value of account.—Where the 
maker of a note assigned an account 
to the payee as collateral security, 
the payee, if it undertook to deal with 
the account, was under a duty to use 
diligence to collect it, and, if it ac- 
cepted anything other than cash or 
less than the face in settlement and 
discharge of the account at the time 
of settlement, was liable for the val- 
ue of the account at the time of set- 
tlement, regardless of what it actual- 
ly received. American Exch. Bank 
v. Goetz, 283 Fed. 900. 


198, 50 A 394. 


Nebr.—Carey v. Zabel, 113 Nebr. 
42, 201 NW 660. 

N. D.—Farmers’ Bank v. Riedlin- 
ger, 27 N. D. 318, 146 NW 556. - 


Pa. —Delaware County Trust, ge 
Co. v. Haser, 199 Pa. 17, 48 A 694, 85 
Fite Gidea 763; Lishy vy. O’Bri jen, 4 Watts 

Tex.—Poythress v. Ivey, (Commn. 
A.) 228 SW 157 [mod (Civ. A.) 203 


SW 103]; Denmark vy. Avinger, (Civ. 
A.) 257 SW 970. 
Wash. — Scandinavian American 


Bank v. Appleton, 63 Wash. 2038, 115 
Pipi 0/9: See Netherlands American 
Mortg. Bank v. Grafke, 100 Wash. 
188, 170 P 876 (holding that, although 
plaintiff bank which loaned money to 
vendor was holder in due course of 
purchase-money mortgage and notes 
given to it as collateral, it should be 
required to resort to direct security 
before resorting to collateral which 
was obtained by fraud of vendor). 
BE era! v. Nevin, 3 W. Va. 
622. j 
[a] For example (1) one to whom 
a vendor’s lien note had been pledged 
as collateral security for a debt could 
foreclose the lien without first suing 
on the original debt. Poythress v. 
Ivey, (Tex. Commn. A.) 228 SW 157. 
(2) The failure to attempt to enforce 
collection of a principal note before 
bringing suit on collateral when due 
is no defense to an action on the col- 


lateral. Farmers’ Bank vy. Riedlinger, 
27 N. D. 318, 146 NW 556. 
[b] Contract for purchase of land. 


—Where a note is assigned by a pur- 


without action on the principal ob- 


ligation. Kreling v. McMullen, 158 
Calenas sie 2 i 
20. Stover Bank y. Welpman, 


(Mo.) 19 SW (2d) 740; Anderson v. 
Union Bank, 117 Va. 1, 83 SE 1080. 

Remedy by sale as excluding action 
see supra § 290. 

» U. S—Sowell v. Federal Re- 
serve Bank, 268 U. S. 449, 45 SCt 528, 
69 L. ed. 1041 [aff 294 Fed. 798]. 

Ga.—Chandler y. Merchants’, etc., 
Nat. Bank, 30 Ga. A. 694, 695, 118 SEH 
785 [eit Cyc]. 

Ill.—Dallemand_ v. 
Bank, 54 Ill. A. 600. 

Ky.—Elk Valley Coal Co. v. Lex- 
ington Third Nat. Bank, 157 Ky. 617, 
163 SW 766. 

Nebr.—Haas v. Bank of Commerce, 
41 Nebr. 754, 60 NW 85. 

Wash.—Moyses v. Bell, 62 Wash. 
534,114 P1938. 

22. U. S.—Sowell v. Federal Re- 
serve Bank, 268 U.S. 449, 45 SCt 528, 
69 L. ed. 1041 [aff 294 Fed. 798]. 

Ill.—Dallemand v. Nova Scotia 
Bank, 54 Ill. A. 600. 

Ky.—Elk Valley Coal Co. v. Lex- 
ington Third Nat. Bank, 157 Ky. 617, 
619, 168 SW 766 [cit Cye]. 

Peat pros v. Bank of Commerce, 


Nebr. 754, 60 NW 85. 

Tex.—Harper v. Grand Prairie 
een State Bank, (Civ. A.) 3 SW (2d) 

23. Denniston v. Hill, 173 Pa. 638, 
34 A 452. 


Surety’s right to control application 
of payments see Principal and Surety. 


Nova Scotia 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 3807-312] 


sued to restrain a pledgee from enforcing his col- 
laterals while his debtors and the sureties on the. 
collaterals are litigating their equities therein.?4 

[§ 308] 2. Defenses—a. In General. As a gen- 
eral rule a recovery may be had upon a pledged chose 
im action without regard to any defense which the 
pledgor may have upon the principal debt,?® such as 
a bar by hmitations,?° or an extension of the time of 
payment,”° or to any breach of duty as between the 
pledgor and the pledgee,?7 such as a failure to col- 
lect other collateral.28 However, where the pledgee’s 
entire interest rests upon the contract of pledge, it 
has been held that he cannot recover upon the col- 
lateral if the principal debt is entirely invalid.2® In 
the absence of an agreement to the contrary, it is no 
defense to an action on the collateral by the pledgee 
that the pledgee has obtained an unsatisfied judgment 
against the pledgor;*° that he has obtained judgment 
on another note held as, collateral for the same 
debt ;*+ that a suit by the pledgee against one of the 
parties to the instrument has failed;3? that the 
pledgee took the note with the intention of making 
illegal use of it;°* that an assignee of the pledgee 
who is a party to the action claims a lien on the 
pledge as security for a debt of the pledgee;** that 
other parties are claiming title to the note or its pro- 
ceeds ;°° nor that the pledgee has exchanged other 
collateral held by him for the principal debt, unless 
such exchange has caused a loss to the pledgor.*® In 
a suit on a note by a purchaser from the pledgee, it is 
no defense that it was not proved that the pledgee 
made demand and served notice on the pledgor be- 
fore the sale.37 

[§ 309] b. Failure To Enforce Principal Debt. 
The obligor may defeat an action by the pledgee on 


promise made by the bank in regard 
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the collateral by proof of an agreement to sue first on 
the .principal debt and a failure to do so.?8 But, 
without proof of a special agreement, it is not a good 
defense that the pledgee has not attempted to collect 
the principal debt.*® 

[8u310)] Cc. Payment. Payment of the pledged col- 
lateral to the pledgee is a good defense to an action 
thereon by him.*® But, in the absence of a special 
agreement, it is no defense that the maker, with 
knowledge of the pledge, and without the pledgee’s 
consent, ‘has paid the pledgor.*t 

[§ 311] d. Set-Off. The obligor is not entitled to 
set off money received by the pledgee from a person 
who was only secondarily lable on the pledgor’s ° 
debt,*? nor to set off a debt due him from the pledgor 
but unconnected with the pledge.*® The obligor ean- 
not set off against the pledgee a claim against the 
pledgor reducing the security below the sum due the 
pledgee on the principal debt.44 

[§ 312] e. Equities between Original Parties.*® 
One who has taken a negotiable instrument as col- 
lateral security for a debt which remains unpaid 
holds it, free from any equities existing between the 
original parties of which he had no notice, to the 
extent of the original indebtedness,*® and subject to 
equities of which he takes with notice;*7? but, after 
payment of the principal debt, he retains the col- 
lateral subject to all equities existing between the 
original parties without regard to any question of 
notice.*® The pledgee’s action is not defeated by 
equities arising between the maker and the pledgor 
since the assignment and notice to the maker.*® 

In the case of nonnegotiable choses in action, equi- 
ties between the original parties are ordinarily a valid 
defense to an action by the pledgee.®°® 


Bank, (Md.) 23 A 579; Williams v. 


~ 24. ile v. State Bank, 45S. C. 
ud. 
25. Sredler v. Childers, 17 N. M.] er’s indebtedness, 


DsI0m body. Lok 490; 

“The holder of collateral paper may 
sue and recover upon it of the maker, 
without regard to anydefenses which 
the pledgor has upon the debt for 

which the paper was pledged as se- 
curity, unless the maker is deprived 
of some equitable defense which he 
might have against the payee.” Med- 
ler v. Childers, supra. 

26. Puckhaber v. Henry, 152 Cal. 
419, 93 P 114, 125 AmSR 75, 14 Ann 
Cas 844; Medler vy. Childers, LT oN: 
M. 530, 131 P 490. 

fa] Insurance policy.—Under Civ. 
Code § 3006, providing that a pledgee 
of an evidence of debt pledged to him 
may collect it when due, where a life 
insurance policy was assigned and 
delivered to plaintiff to secure a note, 
and the note was never paid, al- 
though it became barred by the stat- 
ute of limitations, plaintiff was en- 
titled to collect the insurance on the 
death of insured. -Puckhaber v. Hen- 
ry, 152 Cal. 419, 98 P 114, 125 AmSR 
75, 14 AnnCas 844; Daugherty Vv. 
Wiles, (Tex. Civ. AL) 156 SW 1089 
[rev on other grounds (Commun. A.) 
207 SW 900]. . 

2614%4. See Bills and Notes § 654. 

27. Chandler v. Merchants’, etc., 
Nat. Bank, 30 Ga. A. 694, 118 SH 785. 


28. Chandler v. Merchants’, etc., 
Nat. Bank, supra; Zollman y. Jack- 
son Trust, etc., Bank, 238 Ill. 290, 


87 NE 297, 32 "LRANS 858 [aff 141 
Ill. A. 265]. 

[a] Tllustration.—Where one who 
held a note» under a promise to ad- 
vance money to the maker trans- 
ferred the note to a bank in exchange 
for another note held as collateral 
by the bank to secure the payment of 
an indebtedness of the holder, it was 
no defense to the payment of the note 
in the hands of the bank that the 
maker was injured by a certain com- 


to other collateral securing the hold- 
where, if all the 
collateral held by the bank had been 
paid in full, there would still have 
been due to the bank on the indebt- 
edness of the holder more than it 
would have obtained on the judgment 
on the note. Zollman v. Jackson 
Trust, ete., Bank, 238 Ill. 290, 87 NE 
ee 382 LRANS 858 [aff 141 Ill. A. 

oJ. 

Duty to use diligence see supra §§ 
299-301. 

29. Omaha Loan, etc., Assoc. v. 
Cocke, 101 Nebr. 750, 165 NW 146. 

30. Burnham v. .Windram, 164 
Mass. 813, 41 NE 305. 

Effect of payment of principal debt 
see supra § 297. 

31. Smith v. Hunter, 33 Ind. 106. 

Duty to enforce other collateral see 
Supra text and note 28; and § 296. 


32. Williams v. Jones, 79 Ala. 119. 

33... Proctor, ov. Whitcomb, ; 137 
Mass. 303. 

34. Ridgway v. Bacon, 72 Hun 211, 
25 NYS 651. 

35. Moody v. Andrews, 39 N, Y. 
Super. 302 [aff 64 N. Y. 641]. 

86. Girard F. & M: Ins. Co: v. 
Marr, 46 Pa. 504. 

37. Hatch vy. Brewster, 53 Barb. 
CN. OX) 2765 

38. Barr v. Kane, 32 Ind. 416. 


39. St. Louis Third, Nat. Bank v. 
Harrison, 10 Fed. 248, 3 McCrary 316. 
Failure to collect collateral as de- 
fense to action on principal debt see 


supra § 308. 

40. Scheppers’ App., 125 Pa. 598, 
17 A 479. 

[a] For example, the obligor on 


the chose in action pledged may de- 
feat an action by the pledgee for its 
collection by showing that it has been 
duly paid to the pledgee. Scheppers’ 
App., 125 Pa. 598,°17 A 479. 

41. Withérs v. Sandlin, 36 Fla. 619, 
18 S 856; Ridley v. Ford, 24 Ga. 1838; 
Hoffacker v. Manufacturers’ Nat, 


Ra ore Nat. Bank, 72 Md. 441, 20 

Effect of payment to pledgor on 

amount of recovery by pledgee see 
ue $321. 

2. Brown v. Pegram, 125 Fed. 577, 

60 crer 383 [aff 122 Fed. 1000). 

43. Walker v. Branden, 176 Ark. 
677, 4 SW (2d). 2. 

{a] For example, a tenant was not 
entitled to set off the Iandlord’s debt 
unconnected with a. rental contract 
against the rent note pledged to the 
bank to secure another note. Walker 
v. Brandon, 176 Ark. 677, 4 SW (2d) 2 

44. Walker v. Brandon, supra. 

45. Pledgee as bona fide purchaser 
generally see supra §§ 64-67. 

46. Chandler v. Merchants’ etc., 
Nat. Bank, 30 Ga. A. 694, 118 SE 785; 
Barber v. General Automotive Corp., 
240 Ill. A. 85; Hardie v. Wright, 83 
Tex. 345, 18 Sw 615. 

Equities as affecting extent of re- 
covery see infra § 321. 

Effect of payment of: 

Pledged collateral see supra § 310. 
Principal debt see supra § 297. 

Pledgee as purchaser for value and 
in due course see Bills and Notes §§ 
702, 7038. 

47. Barber y. General Automotive 
Corp., 240 Ill. A. 85; Freiler Mercan- 
ve Go. v. Chaney, 146 La. 138, 83 S 

48. Barber v. General Automotive 
Corp., 240 Ill. A, 85. 

49. Wastern Tube Co. v. Harrison, 
140 Fed. 519; Moody v. Andrews, 39 
N. Y. Super. 302 Laff 64 N. Y. 641]. 

50. Northwest Thresher Co. v. 
Hulburt, 103 Minn. 276, 115 NW 159; 
Jermyn v. Searing, 170 "App. Div. 707, 
156: NYS 718 [aff 225 N. Y. 525, 122 
NE 706]. 

[a] Note expressly specified as 
collateral.— W here the evidence 
shows that a note in suit contained 
the statement that it was given as 
security for a note of like amount 
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Nonnegotiable collateral used with negotiable in- 
struments. Where nonnegotiable instruments are 
pledged as collateral, in connection with negotiable 
instruments, some authorities hold that the rule that 
equities are unavailable on negotiable instruments in 
the hands of a bona fide holder before maturity** ap- 
plies also to the nonnegotiable collateral.°? 
ing to other authorities equities between the original 
are available on the nonnegotiable col- 


parties 


executed by a third person as the pur- 
chaser of machinery from plaintiff, 
it was subject to the defenses which 
existed in favor of such purchaser 
by reason of a breach of the war- 
ranty contained in the contract. of 
purchase. Northwest Thresher Co. v. 
Hulburt, 103 Minn. 276, 115 NW 159. 

[b] Subscription to syndicate 
agreement.—Jermyn v. Searing, 170 
App. Div. 707, 156 NYS 718 [aff 225 N. 
Y. 525, 122 NE 706]: 


foun See Bills and Notes §§ 1005, 
52, U. S.—Carpenter v. Longan, 16 
Wiallmaddwe vt) ned. 13135 Swett! v. 
Stark, 31 Fed. 858. 
Ala.-—Thompson v. Maddux, 117 


Ala. 468, 23 S 157; Hart v. Adler, 109 
Ala, 467, 19 S 894;-—Spence v. Mo- 
bile, etc., R. Co., 79 Ala. 576. 
Ind.—Gabbert vy. Schwartz, 69 Ind. 
450. 
Iowa.—Updegraft v. Edwards, 45 
Iowa 513; Preston v. Case, 42 Iowa 


set 
y.—Duncan v. Louisville, 13 Bush 

378 36 AmR 201 

Mich.—Cox v. Cayan, 117 Mich.-599, 
76 NW 96, 72 AmSR 585; Barnum v. 
Phenix, 60 Mich. 388, 27 NW 577; 
Helmer v. Krolick, 36 ‘Mich. 371. 

Mo.-—Borgess Inv. Co. v. Vette, 142 
Mo. 560, 44 SW 754, 64 AmSR 567; 
Mauch Chunk First Nat. Bank v. 
Rohrer, 138 Mo. 369, 39 SW. 1047; 
Mayes v. Robinson, 93 Mo. 114, 5 Sw 


611; Hagerman v. Sutton, 91 Mo. Bild, 
4 Sw 73; Logan v. Smith, 62 Mo. 
455. 


N. Y.—Gould v. Marsh, 1 Hun 566, 
4 Thomps. & C. 128 

Pa.—Beatty v. “Koons, 55 Pa. Su- 
per. 560, 563. 

Va.—Dudley Vv. Minor, 100 Va. 728, 
42 SE 870 (in suit on pledged notes 
secured by a mortgage, the full 
amount of “the notes may be decreed 
against the makers, without first or- 
dering the land sold). 

See Dearman v. Trimmier, 26 S. C. 
506, 25 SEH 501 (holding that, while 
the text would doubtless be recog- 
nized upon a like presentation of facts, 
yet where the holder has lost his rignt 
of action on the note and is com- 
pelled to rely solely on the mortgage 
for the enforcement of his claim, in 
such case the mortgage must be re- 
garded as nonnegotiable paper, and 
the holder must rely solely upon the 
equity rule, and cannot claim the im- 
munity accorded commercial paper). 

“Tf the security is to be avaliable 
to the payee or indorsee or bearer of 
a negotiable instrument it should car- 
ry with it the same exemption from 
defense which attaches to the obliga- 
tion for which it is security.” Beat- 
ty v. KKoons, supra (suit on nonnegoti- 
able judgment note made and deliv- 
ered by maker of negotiable note as 
collateral for latter). 

58. Himrod v. Gilman, 147 Ill. 293, 
35 NE 373; Towner v. McClelland, 110 
Hl 6424) Bryantive Vix, 83 TI 11; 
Haskell v. Brown, 65 Ill. 29; White v. 
Sutherland, 64 Ill. 181; Olds v. Cum- 
mings, 81 Ti. 188; Maryland Fidelity, 
Ctc,, |\Coy y. Johnston, 117 La. 880, 42 
S 357; Equitable Securities Co. Vv. 
Talbert, 49 La. Ann, 13938, 22 S 762; 
Butler v. Slocomhb, 33 La. Ann. 170, 39 
AmR 265; Bouligny v. Fortier, 17 
a.) Ann, 121; Oster. v.. Mickley, 35 
Minn. 245; 28 NW 710; Hostetter v. 
Alexander, 22 Minn. 559; Johnson v. 
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lateral.53 


Acecord- 


Carpenter, 7 Minn. 176; Baily v. 
Smith, 14 Oh. St. 396, 84 AmD 385. 
[a] Where the pledgee sues as 
owner, defendant is not cut off from 
the equities he could have pleaded 


had plaintiff sued as pledgee. Marys 
land Fidelity, ete. Co. v. Johnston, 
117 La. 880, 42 S 357. 

54. U. S—Melton vy. Pensacola 
Bank, etc., Co., 190 Fed. 126, 111 CCA 
166 


Ark.—Turner v. Stroud, 37 Ark. 556. 
Cal.—Warner v. Wilson, 4 Cal. 310. 
Colo.—Lake County v. Schradsky, 

31,Colo. 178, 71 BP 1104. 
Fla.—Withers v. Sandlin, 36 Fla. 

619, 18 S 856. 

La. —Maryland Fidelity, etc., 
Johnston, 117 La. 880, 42 S 357; Me- 
chanics’, etc., Ins. Co. v. Lozano, 39 
La. Ann. 321, 1 S 608; Chaffe v. Du 
Bose, 36 La. Ann. 257; Lafayette 
Bank v. Bruff, 33 La. Ann. 624; 
Bank v. Gaiennie, 21 La. Ann. 555; 
wvix v. Tully, 14 La. Ann. 456; King 
v. Osborne, 2 Mart. N. S. 247. 

Minn.—Castner v. Austin, 2 Minn. 


Mo.—Dickey v. Porter, 203 Mo. 1, 
101 SW 586; Aab v. French, (A.) 279 
SW 485; Farmers’ Exch. Bank v. 
Crump, 116 Mo. A. 371, 92 SW 724. 

Mont.—New York Nat. Park Bank 


COUENs 


v. American Brewing. Co., 79 Mont. 
542, 257 RP 436. 
N. H.—Barnes v. Union Mut. F. 


Ins Corea beeNe  ELvacnt 
N. J.—Beneficial Loan Assoc. Vv. 
Hers Qn N.- JiAa. 27 Le LS) cAn 3242 


Y.—Nelson v. Baton, 26 Nw Yi 
io. ‘16 AbbPr 113; Grant v. Tallman, 
20 N. Yee OT AmD 384; Ridgway 
v. Bacon, 72 Wun 2d) 25SIN YS 65s 


Nelson v. Edwards, 40 Barb. 279; Nel- | 
Supers | 


son v. Wellington, 18 N. 
178; Selleck v. Manhattan F. Alarm 
Co., 121_NYS 587. 

Or.—McFarland v. Hueners, 96 Or. 
579, 190 P 584; French v. Haltenhoff, 
73 Or. 244, 247, 144 P 480 [cit Cyc]; 
King v. Miller, 53 OpAosw gee baZ Laff 
223 U.S. 505, 8 SCt 243, 56 L. ed. 528]. 

Ss. Beene Nat. Bank v. Great 
Westerh Hlevator Co., 13. S. D. 1, 82 
NW 186. 

Tex.—Rigeins v. Sass, 60 Tex. Civ. 
A. 412, 127 SW 1064. 

Wis. Morgan v. South Milwaukee 
Sa View Co. 97 Wis. 275, 72 NW 


[a] Pledged account.—Withers v. 
Sandlin, 36 Fla. 619, 18 S 856. 
[b] In Engiand, under the Judica- 


ture Act of 1873, the assignee of a 
chose in action cannot sue in his own 
name unless the assignment is abso- 
lute; an assignment by way of se- 
curity is not sufficient. Durham y. 
Robertson, [1898] 1 Q. B. 765. 

Right to enforce see supra § 290. 


55. Crews v. Yowell, 76 SW 127, 
25 KyL 598. 

56. Coulter v. Wyly, 34 Ga. 239. 

57. See Parties § 69 et seq. 

58. Chew v. Brumagen, 13 Wall. 


(U. S.) 497, 20 L. ed. 663 [rev 21 N. 
J. Eq. 520]; Graham v. Light, 4 Cal. 
A. 400, 88 P 3873; Dickey v. Porter, 
203 Mo. 1, 101 SW 586;, Hawkins v. 
Mapes-Reeves Constr. Co., 82 App. 
Div. 72, 80, 81 NYS 794 [aff 178 N. Y. 


236, 70 NE 7838] (where Laugh- 
lin, J., remarks: “It is also contend- 


ed that the plaintiffs are not the real 
parties in interest. Thisclaim “is 
based upon the fact that, prior to 
filing the lien, the plaintiffs assigned 


State | 


[§ 313] 3. Parties—a. In General. 
the pledgee of a chose in action may sue thereon in 
his own name,** or in that of the pledgor,®® accord- 
ing to the practice in the respective jurisdictions, un- 
less he has expressly agreed not to do so.°® 
statutes requiring every action to be prosecuted “ 
the name of the real party in interest,”°’ it has been 
held that either the pledgor®® or the pledgee®® may 


[§§ 312-313 


Ordinarily 


Under 


their contract as collateral security 
to the Phcenix Iron Company for ma- 
terials to be furnished to them for 
use on this work. This was not an 
absolute sale of the interests of the 
plaintiffs, or an assignment of the 
contract, but a conditional transfer, 
the plaintiffs remaining the owners 
until some default by which the 
transfer was to become absolute, and 
this never occurred’). See Reynolds 
v. Louisville, ete., R. Co., 143 Ind, 
579, 40 NE 410 (where the court was 
of the opinion that the assignment, 
although as collateral, was an abso- 
lute assignment and prevented the 
assignor from suing). 

[a] Pledgor of special tax pill.— 
The fact that plaintiff had pledged 
the special tax bill sued on as collat- 
eral security for a note for a less 
sum, there being no default in the 
payment of the note, did not prevent 
him from suing to enforce the tax 
bill, and under Rev. St. (1899) § 540 
(St. Annot. [1906] p 575), requiring 
actions to be prosecuted in the name 
of the real party in interest, the ac- 
tion was properly brought by him at 
law. Dickey v. Porter, 203 Mo. 1, 101 
SW 586. 

[b] For example (1) where a 
cause of action is assigned as collat- 
eral, the assignor retains a sufficient 
interest in the claim to enable him 
to sue thereon in his own name, and, 
if successful, he holds the proceeds 
as trustee for the assignee to the ex- 
tent of his interest. Collins v. Mc- 
Williams, 185 App. Div. 712, 173 NYS 
850. (2) The pledgor may sue in his 
own name even when the face value 
of the assigned chose is not greater 
than the face of the debt for which 
the chose has been assigned as col- 
lateral. Grah&im vy. Light, 4 Cal. A. 
400, 402, 88 P 3738 (here the facts were 
as follows: P, the owner of a prom- 
issory note for five hundred dollars, 
assigned it as coliateral security for 
five hundred dollars loaned P by a 
bank. Afterward, and before there 
had been a reassignment of the note 
to P, he sued upon it-in his own name. 
It was objected that he had no right . 
of action... The court, per Smith, J., 
said: “The plaintiff at the time of 
the commencement of the suit was 
still the owner of the note and had 
a substantial interest therein. The 
bank, indeed, held it in pledge, and 
might, ‘therefore, have maintained an 
action to collect the same. (Civ. 
Code, § 3006.) Nor under the express 
provision of the code cited would it 
have been necessary to make the 
plaintiff party. But it does not fol- 
low that there was not also a right 
of action in the plaintiff to protect his 
rights or interest in the note. 
it cannot be doubted that under ‘the 
principles of equity the plaintiff was 
entitled to maintain an action to en- 
force his rights or protect his inter- 
ests. Indeed, the right to maintain 
an action is given him by the provi- 
sions of section 367, Code of Civil 
Procedure [requiring actions to be 
prosecuted in the name of the real 
party in interest]’’). 

59. Colo.—Lake County v. Schrad- 
skys.f31) Colo, Lis5 (ie RiniLo4ss 

Minn.—White v. Phelps, 14 Minn. 
27, 100 AmD 190. 

Nev.—Winnemucca State Bank, 
ete., Co. v. Corbeil, 42 Nev. 378, 178 
P2se 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 313-315] 


sue in his own name to enforce a pledged chose in 
action. Under a statute providing that the pledgee 
of evidences of debt ‘may collect the same when 
due,”®°® the pledgee may maintain an action thereon 
-in his own name.°t It bas been held that suit to 
foreclose a pledged mortgage should be in the name 
of the pledgor,®? or that the pledgor mortgagee 
should at least be brought in as a party defendant.*®* 

After the obligation secured has been extinguished, 
the pledgee can no longer sue as the real party in 
interest.°4 

A contract giving the pledgor the right to sue in 
the pledgee’s name will not be construed as prevent- 
ing the pledgee from sning independently.®® 

[§ 314] b. Propriety and Necessity of Joinder. 
In the absence of special circumstances,®® or statutes 
so requiring®*-*§ the pledgor is not a necessary party 
fo a suit by the pledgee to enforce pledged col- 
lateral.*® But all persons claiming an interest in the 
pledge adverse to that of the pledgee should be joined 
- in the action.?° If the obligor has a defense good as 
against the pledgor, the obligor must bring in the 
pledgor as a party and proceed with such defense.*+ 

In an action by the pledgor the pledgee is a neces- 
sary party where he retains an interest in the pledged 
chose in action,’? but not where he has transferred 


Y.—Van Riper v. Baldwin, 19 
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the original pledgor is a necessary 
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his interest.7? So where the ultimate ownership of 
the securities is not to be determined, the pledgor - 
need not be joined as a party.’* Although the 
pledgor may be held not to have the right to sue 
alone,?® the suit may properly be prosecuted in the. 
names of both pledgee and pledgor.*® 

In an action against pledgor for notifying the ob- 
ligor not to pay the pledgee, the obligor is a neces- 
sary party."? 

[§ 315] 4. Pleading. The pledgee must allege ti- 
tle or ownership in the pledged chose in action, 78 his 
right to enforce it against the maker or obligor,’ and 
nonpayment of the sectired debt.8° The indorsee of 
a note pledged with him as collateral, in order to 
recover thereon, need not aver specifically that he 
holds it as collateral.8t Where the pledged col- 
lateral is negotiable and has been paid to the pledgor, 
the pledgee must plead that he is an innocent hold-. 
er,®? and likely to lose his original debt if not realized 
through collection of the collateral.** 

A purchaser from the pledgee must set forth the. 
contract between pledgee and pledgor.*# 

Defendants’ pleadings. A defendant desiring to 
prove equities against the pledgor, and to limit re- 
covery on the pledged collateral to the amount of the 
original debt, must plead both the existence of the 


the bonds as part of the estate, in an 


PN: 

Hun 344 [aff 85 N. Y. 618]. 

Or.—McFarland v. Hueners, 96 Or. 
579, 190 P 584. 

[a] Pledgee of note not indorsed 
by payee.—Van Riper v. Baldwin, 19 
Hun 344 [aff 85 N. Y. 618]. 

[b] After default of the pledgor 
the pledgee may sue in his own name 
on a pledged chose in action as the 
real party in interest. White v. 
Phelps, 14 Minn. 27, 100 AmD 190. 

60. See statutory provisions. 

61. National Bank of Republic v. 
American Brewing Co.. 79 Mont. 605, 
257 P 1043; New York Nat. Park 
Bank v. American Brewing Co., 79 
Mont. 542, 257 P 436. 

62. Gardinier v. Kellogg, 14 Wis. 
605. 

[a] For example, upon the trans- 
fer of a note and mortgage to a third 
party as security for a debt under an 
agreement that he is to collect. the 
collateral and apply it on the debt, 
the suit for the foreclosure of the 
mortgage should be in the name of 
the pledgor, as the real owner of the 
note and mortgage. Gardinier v. Kel- 
loge, 14 Wis. 605. 

63. Lunsford v. Marx, 212 Ala. 144, 
102 S 110. 

[a] For example, where a mort- 
gagee assigned the mortgage as col- 
lateral for his debt, a subsequent as- 
signee, who is not a bona fide pur- 
chaser, was not the absolute owner 
thereof, and the mortgagee or his rep- 
resentative was a necessary party de- 
fendant to suit to foreclose the mort- 
gage, so that the legal title remaining 
in him could be bound by the decree. 
ey aie v. Marx, 212 Ala. 144, 102 

64. Gross v. Heckert, 120 Wis. 314, 
97 NW 952. 

65. National Bank of Republic Ne 
American Brewing Co., 79 Mont. 605, 
CLONE ie, L043 New York Nat. 
Park Bank v. American Brewing Co., 
79 Mont. 542, 257 P 436. 

“The right granted is permissive, 
and did not serve to deprive the 
pledgee of its independent right of 
action.” National Bank of Republic 
v. American Brewing Co., supra. 

66. Taylor v. Hord, 30 SW 603, 17 
Kyl 95 (where plaintiffs pleadings 
show the note was delivered to a 
bank merely as collateral security 
and that plaintiff voluntarily satis- 
fied the debt to the bank and took the 
note as security for the payment so 
made, the personal representative of 


party). 

67-68. See statutory provisions. 

69. Graham y. Light, 4 Cal. A. 400, 
88 ube. 34329 Centrall Trust (Cox sw. iNew 
York Equipment. Co., 87 Hun 421, 34 
NYS 349; Curtis v. Mohr, 18 Wis. 615; 
Hilton v. Waring, 7 Wis. 492. 

70. Ridgway v. Bacon, 72 Hun 211, 
25 NYS 651. 

71. Gold Glen Min., etc. Co. v. 
Dennis, 21 Colo. A. 284, 121 P 677. 

72. Graham vy. Light, 4 Cal. A. 400, 
88 P 873; Tennent v. Union Cent. L. 
ins; (Con 133 eMonc Aa cs45, 112 SWeib 4s 

[a] For example, under Code Civ. 
Proc. § 367, requiring actions to be 
prosecuted in the name of the real 
party in interest, the pledgor of a 
note is entitled to maintain a suit 
thereon against the maker, although 
Civ. Code § 3006 authorizes a pledgee 
of an evidence of debt to collect -it at 
maturity, but the pledgee would be 
a necessary party to the action. Gra- 
ham v. Light, 4 Cal. A. 400, 88 P 373. 

Joinder of pledgee as defendant 
where also obligor of collateral see 
supra § 289 text and note 91. 

73. Graham v. Light, 4 Cal. A. 400, 
88 P 373; Bedinger v. Citizens’ Nat. 
Bank, 212 Ky. 486, 279 SW 622. 
-fa] For example, although under 
Code Civ. Proc. § 389, authorizing the 
court to bring in necessary parties, 
the pledgee of a note should be 
brought in as a party to an action 
by the pledgor thereon, where the 


pledgee still retained an interest at- 


the time of the trial, this was not nec- 
essary where the note had been trans- 
ferred back to the pledgor before the 
time of trial. Graham vy. Light, 4 
Cal. A. 400, 88 P 373. 

[b] Beceiver of pledgor.—In an 
action to recover on notes pledged to 
a ‘bank, refusal to make the receiver 
of the company to’ whom the notes 


were made as payee a party to the | 


action on the notes, in which he had 
no interest because the company had 
previously assigned them, was held 
proper. Bedinger v. Citizens’. Nat. 
Bank, 212 Ky. 486, 279 SW 622. 

74. Newcombe v. Lottimer, 58 Hun 
COO L2UIN YS! Bisa Laft, 12:3 N26 1 S28 
NE 254]. 

[a] Transfer of bonds.—Where 
negotiable bonds belonging to the 
estate of a testator were pledged by 
one of his executors to secure his in- 
dividual indebtedness, and he after- 
ward became insolvent, and the re- 
maining executors claimed title to 


action by the pledgees to have the 
bonds’transferred to their names, and 
to collect. the coupons due thereon, 
but not seeking to determine the ulti- 
mate ownership of the securities, the 
pledgor was not a necessary party 
defendant with the other executors: 
Newcombe v. Lottimer, 58 Hun 609, 12. 
aoa. 381 ifafe 128 (Nee Ye 618; 23 INE 

75. 

iE 

76. Tennent v. Union Cent. L. Ins. 
Core, L33y-MowssA . 345 eve S Weaio4enes 

77. Woodard v. Sauls, 134 N. C. 
274, 46 SE 507. 

[al Maker of note.—Where a suit 
is brought against the pledgor on the 
ground that he has notified the maker 
of a note transferred by him to the 
pledgee as collateral not to pay it 
to the pledgee, the maker is a neces- 
sary party. Woodard v. Sauls, 134 
N. C. 274, 46 SE 507. : 

Parties to suit against pledgor to 
cones principal debt see supra § 

oOo. 

78. Ridgway v. Bacon, 72 Hun 211, 
25 NYS 651; Martin v. Lee County 
pices Bank, (Tex. Civ. A.) 265 SW 

Oils 

[a] Allegations held sufficient.— 
(1) An allegation that a mortgage 
and its debt was assigned as collat- 
eral security was a sufficient allega- 
tion of assignment in equity. Luns- 
ford. v. Marx, 212 Ala. 144, 102 S 110. 
(2) Allegation that: vendor’s. lien 
notes were transferred and assigned 
to plaintiff as collateral to another 
note was Sufficient to allege owner- 
ship in plaintiff. Martin v. Lee Coun- 
ieee Bank, (Tex. :Civ. A.) 265 SW 

ME 

79. Louisiana Sav. Bank, etc., Co. 
v. Bussey, 27 La. Ann. 472. 

80. A. H. Averill Mach.—Co.  v. 

Bain, 50 Mont. 512, 148 P 334; Hand- 
ley v. Canyon First Nat. Bank, (Tex. 
Civ. A.) 149 SW 742. 

Right to recover after Hay esos of 
secured debt see supra § 292 

81. Baxter v. Moore, 56 inde 
472, 105 NE 588; Hilton v. Waring, 7 
Wis. 492. 

82. Edwards v. Self,. (Tex. Civ. 
A.) 280 SW 334. 

83. HMdwards v. Rel supra. 


See supra § 289 text and note 


84. Springhorn Roberts, 77 
Momtie(39 ya 200) 1112. 
[a] For example, the purchaser of 


a note and mortgage from pledgee, in 
an action to foreclose the mortgage, 
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equities,®®> and that the original debt is smaller than 
the face of the collateral.®® 

Issues, proof, and variance. ‘The proof must con- 
form to the pleadings.87 Under the general issue the 
obligor, when sued by the pledgee, may prove that 
the chose in action was pledged to secure a different 
obligation of the pledgor’s than that alleged by the 
pledgee not to have been paid.*® 

[§ 316] 5. Evidence®®°—a, Presumptions and Bur- 
den of Proof. Where the obligor proves equities as 
between him and the pledgor, some authorities hold 
that the burden of proof is on the pledgee to show 
that he is a bona fide holder before maturity,®® that 
the principal debt has not been paid,®! and the 
amount. due thereon.°*? Such authorities also hold 
that the pledgee must further show what other secu- 
rity, if any, it holds for the principal debt,°® that such 
other collateral is insufficient to satisfy the debt,°* 
and that the circumstances are such as to require ap- 
plication of the pledged collateral in order to pay 
the principal debt.°® Other authorities hold that, in 
the absence of proof to the contrary, there is a pre- 


sumption that the principal obligation equals the face © 


value of the collateral,®® and that pledgee plaintiff 
is entitled to enforce collateral for the full face 
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value thereof,®? the burden being on the maker to 
prove the amount of the pledgor’s debt to the pledgee 
less,than the face of the collateral.?® 

[§ 317] b. Admissibility. The rules of general 
application®® govern questions of admissibility of 
evidence in proceedings by a pledgee to enforce 
pledged choses in action. Since the pledgee may be 
a bona fide holder of the pledged collateral. only to 
the extent for which he holds it as security,? the 
obligor of a pledged chose in action may introduce 
evidence of equities against the pledgor.? 

[§ 318] c. Weight and Sufficiency. The usual 
rules respecting weight and sufficiency of evidence* 
apply in proceedings by a pledgee to collect and en- 
force pledged choses in action.® 

[§ 319] 6. Trial.¢ On conflicting evidence, ques- 
tions of fact are for the jury.‘ The usual rules§ ap- 
ply respecting instructions.® 

[§ 320] 7. Judgment or Decree. Where the ob- 
ligor merely pledges collateral without assuming per- 
sonal liability for the collateral or the principal debt, 
no personal judgment should be entered against him 
in a suit on the collateral by the pledgee.1® On fore- 
closure of pledged collateral the decree should fix the 
basis of distribution*! and, where provided for, the 


must set forth the: contract between 
pledgor and pledgee showing the debt 
to secure which the note. and mort- 
gage were assigned to pledgee as col- 
lateral. Springhorn vy. Roberts, 77 
Mont. 395, 250 P 1112. 

85.. Clydesdale Bank v. Blackshear 
Mfg. Co., 18 Ga. A. 515, 89 SEH 1051. 

86. Whittle v. Citizens’ Bank, 37 
Ga. A. 693, 141 SE 668; Clydesdale 
Bank v. Blackshear Mfg. Co., 18 'Ga. 
A. 515, 89 SH-1051. 


87. Zadek v. Forcheimer, 16 Ala. 
A. 347, 77S 941. 
[a] Special replication.—In as- 


sumpsit on a collateral note wherein 
defendant sufficiently set up a want 
of consideration, and plaintiff by fil- 
ing a special replication to this plea, 
without filing a general replication 
or joinder of issues thereon, confessed 
the plea and relieved defendant of 
the burden of proving it, plaintiff was 
not entitled to a judgment unless he 
proved his special replication to the 
. Zadek v. Forcheimer, 16 Ala. 
A. 347, 77 S 941. 
Handley v. Canyon First Nat. 
Bank, (Tex. Civ. A.) 149 SW 742. 

89. Amount and extent of recovery 
see infra §§ 321, 322. 

90. Bedinger v. Citizens’ Nat. 
Bank, 212 Ky. 486, 279 SW 622; City 
Nat. Bank v. Pearce, (Tex. Civ. A.) 
291 SW 291; Edwards v. Self, (Tex. 
Civ. A.) 280 SW 334; Farwell v. Tin- 
gle, (Tex. Civ. A.) 280 SW 232. 

91. Bruyere yv. Liberty Nat. Bank, 
(Tex. Civ. A.) 262 SW 844; Iowa 
City State Bank v.. Friar, (Tex. Civ. 
A.) 167 SW 261; Wharton v. Wash- 
ington County State Bank, (Tex. Civ. 
A.) 153 SW 699; Handley v. Canyon 
aes Nat. Bank, (Tex. Civ. A.) 149 
SW 742. 

92. Fifth-Third Nat. Bank v. Mc- 
Crory, 191 Mo. A. 295, 177 SW 1058; 
National Bank of Commerce v. Bot- 
tolfson, (S. D.) 225 NW 385; City Nat. 
Bank v. Pearce, (Tex. Civ. A.) 291 SW 
291; Bruyere v. Liberty Nat. Bank, 
(Tex. Civ. A.) 262 SW 844; Iowa 
City State Bank v. Friar, (Tex. Civ. 
A.) 167 SW 261; Smith v. Cooley, 
(Tex. Civ. A.) 164 SW 1050; Whar- 
ton v. Washington County State 
Bank, Chex.’ Civ? A.)- 153 Siw 699. 

fa] Pledgee as intervener.—Plain- 
tiff, suing as transferee of a vendor’s 
lien note, was entitled to require in- 
tervener, setting up a similar note 
held as collateral security, to show 
the indebtedness due under the obli- 
gation for which he held it as col- 


lateral. Smith v. Cooley, (Tex. Civ. 
A.) 164 SW 1050. 

93. Wharton v. Washington Coun- 
Re State Bank, (Tex. Civ. A.) 153 SW 


94, City. ~ Nat... Bank v..) Pearce, 
(Tex. “Civ.’ A.) 291-Sw 2915 ive 
Stock State Bank y. Locke, (Tex. Civ. 
A.) 277. SW 405; Continental, etc., 
Nat. Bank yv. Meister, (Tex. Civ. A.) 
186 SW 3:77. 

95. City Nat, -Bank~ iv.) Pearce, 
(Tex. Civ. A.) 291 SW 291; Edwards 
v. Self, (Tex. Civ. A.) 280 SW 334; 
Farwell v. Tingle, (Tex. Civ. A.) 280 
SW 232; Live Stock State Bank v. 
Locke, (Tex. Civ. A.) 277 SW_ 405; 
Continental, etc., Nat. Bank v. Meis- 
ter, (Tex. Civ. A.) 186 SW 877. 

96. Republic Truck Sales Corp. v. 
Padgett, 30 Ga. A. 474, 118 SE 435; 
McDaniel v. Bethlehem Bank, 22 Ga. 
A. 223, 95 SE 724; Clydesdale Bank 
v. Blackshear Mfg. Co., 18 Ga. A. 515, 
89 SE 1051; Hancock v. Empire Cot- 
ton Oil Co., 17 Ga. A. 170, 86 SH 434. 

97. Hancock v. Hodgson, 4 Ill. 
329; Gammon vy. Huse, 9 Ill. A. 557 
[aff 100 Ill. 234]. 

98. Republic Truck Sales Corp. v. 
Padgett, 30 Ga. A. 474, 118 SE 435; 
Clydesdale Bank v. Blackshear Mfg. 
Co., 18 Ga. A. 515, 89 SE 1051; Han- 
cock v. Hodgson, 4 Ill. 329; Gammon 
v. Huse, 9 Till. A. 557, 


99. See Evidence § 89 et seq. 

1. See cases infra this note; and 
note 3. 

[a] Evidence inadmissible.— 


Where, in an action by a pledgee of 
a note taken as security for another 
note, the evidence showed that the 
latter note was in the possession of 
plaintiff at the trial, and not can- 
celed or extinguished by any indorse- 
ment of payment or otherwise, and 
that it was unpaid, there was a prima 
facie case of ownership by plaintiff 
of the latter note, and its exclusion 
on the ground that it was immaterial 
was proper, when offered to show ir- 
regularity in the indorsement to 
plaintiff. Gold Glen Min., etc., Co. v. 
Dennis, 21 Colo. A. 284, 121 P 677. 

2. Amount and extent of recovery 
see infra § 321. 
» Barber v. General Automotive 
Corp., 240 Ill. A. 85; Burns v. Lan- 
drum, 2388 Ill. A. 191; Gammon vy. 
Huse, 9 Ill. A. 557; Steere v. Benson, 
2 Ti. A. 560: 

[a] Part payment.—In n_in- 
dorsee’s action on a note, defendants’ 


evidence of payment of part to payee 
was competent in case the jury could 
find the note was held as collateral. 
Burns v. Landrum, 238 Ill. A. 191. 

4 See Evidence §§ 17380-1806. 

5. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To show sum due on principal debt. 
National Bank of Commerce v. Bot- 
tolfson, (S. D.) 225 NW 3885. (2) To 
show payment of principal debt. Hill 
v. Sweet, 106 Kan. 581, 189 P 381. 
(3) To show nonpayment of collater- 
al sued on. Thompson v. Sporl, 160 
La. 352, 107 § 185 (finding sustained). 
(4) To support finding that transac- 
tion was pledge and not sale of col- 
lateral. Carlson v. Dixon, 155 Wis. 
63, 143 NW 1064 (corporate bonds and 
stock). (5) Other cases. Barber v. 
General Automotive Corp., 240 Ill. A. 
85 (evidence of understanding that 
collateral should not be negotiated 
entitled *to credence); Herman v. 
Herman, 172 Ill. A. 174 (judgment 
supported); Carpenter v. Heinze, 86 
Misc. 553, 149 NYS 421 (evidence suf- 
ficient to support judgment for plain- 
tiff pledgee in action to foreclose lien 
on corporate stock). 

[b] Evidence held insufficient to 
establish a custom by which a bank 
permitted its debtor to receive pay- 
ment of securities pledged to the bank 
as collateral. Canadian Bank of 
Commerce v. John J. Sesnon Co., 68 
Wash, 434, 123 P 602. 
teeny, Generally see Trial [388 Cyc 

Ts Garis v. Johns, 15 Ga. A. 671, 
84 SE 175. 

Ta] ee due on principal debt. 
—In an action on a note given as col- 
lateral, evidence of the amount due 
on the principal indebtedness being 
contradictory, the determination 
thereof was for the jury. Gartrell 
v. Johns, 15 Ga. A. 671, 84 SH 175. 

8. See Trial [38 Cyc 1594-1818]. 

9. See case infra this note. 

[a] Instructions approved.—Shat- 
tuck v. Eldredge, 173 Mass. 165, 53 
NE 377 (instruction re extent of re- 
covery held correct in form). 

10. Patillo v. Citizens’ Nat. Bank, 
(Tex. Civ. A.) 197-SW 1054. 

[a] Father pledging corporate 
stock to secure son’s debt.—Patillo 
v. Citizens’ Nat. Bank, (Tex. Civ. A.) 
197 SW 1054. 


11. Carolina Spruce Co. v. Black 
Mountain R. Co., 139 Tenn. 248, 201 
SW 770. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 320-321] 


amount of attorney’s fees.1? 


[§ 321] 8. Amount and Extent of Recovery1!°*— 
As a general rule the bona fide pledgee 
of a chose-in action may enforce it for the entire 
amount thereof against the obligor,!* and will retain 
any surplus after the payment of his debt as trustee 


12. Carolina Spruce Co. v. Black 
Mountain R. Co., supra. 

[a] For example, where mortgage 
bonds securing a promissory note are 
ordered to be foreclosed, and the note 
provides for attorney’s fees, the de- 
eree should fix the basis of distribu- 
tion of the sale, and should fix the 
amount of such attorney’s fees. | Car- 
olina Spruce Co. v. Black Mountain 
R. Co., 139 Tenn. 248,201 SW 770. 

Actions to foreclose generally see 
supra §§ 276-288; and infra § 325. 

13. Effect of collateral security on 
cath by payee see Bills and Notes 

Effect of payment of principal debt 
see supra §§ 292, 310. 

14. Colo.—Gold Glen Min., etc., Co. 
v. Dennis, 21 Colo. A. 284, 121 P 677. 

Ga.—Gleaton y. Arlington Bank, 
(A,) 149 SE 438; Slack v. Elkins, 10 
Ga. A. 571, 73 SE 862. 

Ill.— Tooke v. Newman, 75 Till. 215; 
Burns v. Landrum, 288 Ill. A. 191. 


La.—Ducasse vy. Keyser, 28 la. 
Ann; 419: “Smith vi Isaacs, 223 La: 
Ann, 454. , 


Me.—Gowen vy. Wentworth, 17 Me. 


E.Gae 


Pe ree p anerey, Va Sune, 7} Pick: 
Mo.—Johnson v. Grayson, 230 Mo. 


380, 130 SW 673; Farmers’ State 
Bank v. Miller, (A.) 300 SW 8384; 
Aab v. French, (A.) 279 SW 435. But 


see Columbia Cent. Bank v. Lyda, (A.) 
191 SW 245 (recovery limited to 
amount of debt). 

Nebr.—Carey v. Zabel, 113 Nebr. 
42, 201 NW 660; Benton vy. Sikyta, 84 
Nebr. 808, 122 NW 61, 24 LRANS 
1057; Seeley v. Wickstrom, 49 Nebr. 
730, 68 NW 1017; Barmby v. Walfe, 
44 Nebr. 77, 62 NW 318; Haas v. 
Bank of Commerce, 41 Nebr. 754, 60 
NW 85. 

N. M.—Navajo Live Stock, etc., Co. 
v. Gallup State Bank, 26 N. M. 153, 


189 P 1108. 


N. Y.—Mercantile Factors’ Corp. v. 
Warner Bros. Pictures, Inc., 215 App. 
Div. 530, 214 NYS 273; Berenbroick 
v. Stephens, 8 Daly 249. 

R. I.—Atlas Bank vy. Doyle, 9 R. IL 
76, 98 AmD 368, 11 AmR 219. 

S. C.—Charleston Bank v. Cham- 
pers, 457S. Cl-Iaz 657, 

Tex.—Bruyere v. Liberty Nat. 
Bank, (Civ. A.) 262 SW 844; Daugh- 
erty v. Wiles, (Civ. A.) 156 SW 1089 
[rev on other grounds (Commn. A.) 
207 SW 900]; Forty-Acre Spring Live 
Stock Co. v. West Texas Bank, etc., 
€o., (Civ. A.) 111 SW 417; Bond v. 
National Exch. Bank, (Civ. A.) 53 
SW 71; Jackson v. Chemical Nat. 
Bank, (Civ. A.) 46 SW 295. See Ma- 
lone v. Wright, 90 Tex. 40, 36 SW 420 
[mod (Civ. A.) 34 SW 455] (holding 
that, where two separate one thou- 
sand two hundred dollar notes were 
pledged as collateral and the pledge 
contract gave the pledgor the right 
to redeem the notes by payment of 
one thousand dollars on the principal 
debt, and also provided that payment 
of the first note should operate as 
discharge of the second, in the event 
of neither such redemption nor such 
payment, the pledgee was entitled to 
recover on both notes but could re- 
tain only a sum equal to the first 
note and interest, paying the balance 
to the pledgor). 

Vt.—Tarbell v. Sturtevant, 26 Vt. 
513; Sawyer v. Cutting, 23 Vt. 486. 

Va.— Dudley v. Minor, 100 Va. 728, 
42 SH 870. 

Wash.—Hillman vy. Stanley, 56 
Wash. 320, 105 P 816. But see Mon- 
treal Bank v. Howard, 44 Wash. 10, 86 
P 1115 (holding, in an action on a 
note held by plaintiff pledgee as col- 


ur 
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for the pledgor.*® 
defense not available as a bar to recovery by the 
pledgee, but good as against the pledgor, the pledgee 
will be allowed to recover only to the extent of the 
debt for which he holds the collateral as seeurity.?® 
So where the suit is by the pledgee against one who 


lateral, a judgment for the amount 
of the note, which was in excess of 
the debt secured, was _ erroneous, 
plaintiff being only entitled to the 
amount of the debt). 

Wis.—Morgan v. South Milwaukee 
Lake View Co., 97 Wis. 275, 72 NW 


872; Union Nat. Bank v. Roberts, 45 
Wis. 373; Northwestern Mut. L. Ins. 
Co. v. Germania F. Ins. Co., 40 Wis. 
446; Croft v. Bunster, 9 Wis. 503; 


Hilton v. Waring, 7 Wis. 492. 

[a] Pledge less than principal 
debt.—(1) Where it appears that the 
amount of the notes pledged is less 
than the principal debt, it is not er- 
ror to give judgment for the amount 
of the notes without directing an ac- 
count of the sum due the pledgee. 
Dudley v. Minor, 100 Va. 728, 42 SE 
870. (2) “If ‘the holds the note as col- 
lateral security for a smaller debt 
due him from the pledgor he may col- 
lect the entire sum due thereon, even 
though it is in excess of his demand. 
It matters not to the maker how the 
pledgor and pledgee shall afterwards 


settle.’ Burns v. Landrum, 238 Ill. 
ALO dr £93.- 
{b] Im Quebec (1) it has been held 


that when ‘‘a note is received as col- 
lateral security from a holder in due 
course, before maturity and without 
notice, the creditor has all the rights 
of such holder as regards all parties 
prior to him, and can recover the 
amount of the note from such prior 
parties.” Ward v. Quebec Bank, 3 
Que; Q. B.. 122,129. . (2) Other. au- 
thority holds that one to whom a 
note is transferred as collateral se- 
curity thas no recourse against the 
maker in excess of the amount due on 
the principal debt. Letellier v. Boi- 
vin, 16 Que. Super. 428. 

Rule where pledgor is obligor see 
infra text and note 18. 

15. See infra § 324. 

16. U. S.—Ex. p. Kelty, 15 F. Cas. 
No. 7,681, 1 Lowell 394; Warren v. 


Emerson, 29 FE. Cas. No. a ky (ap Rowan f 
Curt. 239. 
ret keprecown v. Callaway, 41 Ark. 


Cal.—Bell v. Bean, 75 Cal. 86, 16 
P 521; Kelly v. Universal Oil Supply 
Co 6d): Cali vA 493, 2244 P 1/261. 

Colo.—Gold Glen Min., etc., Co. v. 
Dennis, 21 Colo, A. 284, 121 P 677. 

Conn.—Windsor Trust Co. v. Cham- 
pigny, 105 Conn. 615, 1386 A 556. 
Ga.—Wyche v. Campbell County 
Bank, 161 Ga. 329, 130 SE 566; Lin- 
derman v. Atkins, 143 Ga. 366, 85 SE 
101; Hatcher v. Independence Nat. 
Bank, 79 Ga. 547, 5 SE 111; Ridley v. 
Ford, 24 Ga. 183; Whittle v. Citizens’ 
Bank, 37 Ga. A. 693, 141 SE 668; Re- 
public Truck Sales Corp. v. Padgett, 
30 Ga. A. 474, 118 SE 435; McDaniel 
v. Bethlehem Bank, 22 Ga. A. 223, 95 
SE 724; Clydesdale Bank v. Black- 
shear Mfg. Co., 18 Ga. A. 515, 89 SE 
1051; Hancock v. Empire Cotton Oil 
Co., 17 Ga. A. 170, 86 SE 434; Gar- 
trell v. Johns, 15 Ga. A. 671, 84 SE 
175; Slack v. Elkins, 10 Ga. A. 571, 
73 SE 862. 

Ill.—Saylor v. Daniels, 37 Ill. 331, 
SirAmD 2503; Inull, v.. Stone, 37 Ill. 
224; Burns v. Landrum, 238. Ill. A. 
191; Germania L. Ins. Co. v. Koehler, 
59 Ill. A. 592; Vanliew v. Galesburg 
Second Nat. Bank, 21 Ill. A. 126; 
Gammon v. Huse, 9 TE Ax 557; Steere 
v. Benson, 2 Ill. A. 560. 

Ind.—Jones v. Hawkins, 17 Ind. 
550; Valette v. Mason, 1 Ind. 288. 

Kan.—Farmers’ State Bank  v. 
Blevins, 46 Kan. 536, 26 P 1044; Mc- 
Crum v. Corby, 11 Kan. 464. : 

La.—Maryland Fidelity, etc., Co. v. 
Johnston, 117 La. 880, 42 S 357; 
Forstall v. Fussell, 50 La. Ann. 249, 
23 S 278; Mechanics’ Bldg. Assoc. v. 
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But where the obligor proves a 


Ferguson, 29 La.. Ann. 548; Me- 
chanics’, ete., Bank v. Barnett, 27 La. 
Ann. 177; Citizens’. Bank v. Payne; 


18 La. Ann, 222, 89 AmD 650; “aua- 
eroix v. Derbigny, 18 La. Ann. 27. 
Me.—Moody v. Towle, 5 Me. 415. 
Mass.—Burnes v. New Mineral 
Fertilizer Co., 218 Mass. 300, 105 NE 
1074; Fisher y. Fisher, 98 Mass. 303; 
Bond v. Fitzpatrick, 8 Gray 536; Wil- 


liams v. Cheney, 3 Gray 215; Stod- 

dard v. Kimball, 6 Cush. 469; Chico- 

pee Bank v. Chapin, 8 Mete. 40. 
Minn.—St. Paul Nat. Bank v. Con- 


von 46 Minn. 95, 48 NW 526, 24 AmSR 

Mo.—Johnson v. Grayson, 230 Mo. 
380, 130 SW 673; Dickey v. Porter, 
203 Mo. 1, 2,,101 SW 586; Crawford 
v. Spencer, 92 Mo. 498, 4 SW 713, 1 
AmSR 745; Grant v. Kidwell, 30 Mo. 
455; Columbia Cent. Bank v. Lyda, 
(A.) 191 SW 245; Fifth-Third Nat. 
Bank v. McCrory, 191 Mo. A. 295, 177 
Bh 1058; Doud v. Reid, 53 Mo. A. 


Mont.—yYellowstone Nat. Bank v. 
Gagnon, 19 Mont. 402, 48 P 762, 61 
AmSR 520, 44 LRA 243. 

Nebr.—Carey v. Zabel, 113 Nebr. 
42, 201 NW 660; Benton v. Sikyta, 
84 Nebr. 808, 122 NW 61, 24 LRANS 
1057; Barmby v. Wolfe, 44 Nebr. 77, 
62 NW 318; Haas v. Bank of Com- 
merce, 41 Nebr. 754, 60 NW 85; Hel- 
mer v. B. M. Webster Commercial 
Bank, 28 Nebr. 474, 44 NW _ 482; 
Connecticut Trust, etc., Co. v. Trum- 
are 2 Nebr. (Unoff.) 850, 90 NW 216. 

Nev. rei geee v. Nicoletti, 18 Nev. 
290, 3 P 49 

N. ne pened v. Gilbert, 29 N. J. 
L. 521; Allaire v. Hartshorne, 21 N. 
J. L. 665, 47: AmD 175. 

N. Y.-Blydenburgh v. Thayer, 1 
Abb. Dec. 156, 3 Keyes 293, 1 Transcr. 
A. 221, 34 HowPr 88; Gutman v. 
Schreiber, 173 App. Div. 670, 160 
NYS 243 [aff 226 N. Y. 582 mem, 123 
NE 868 mem]; Huff v. Wagner, 63 
Barb. 215; Fourth Nat. Bank v. Snow, 
3 Daly 167; Robertson v, McKibbin, 
20 Mise. 658, 46 NYS 3880; Pearce, 
ete., Engineering Co. v. Brouwer, 10 
Misc. 502, 31 NYS 195, 68 NYSt 621; 
Mechanics’, ete., Bank v. Livingston, 
4 -Mise...257, ‘23 NYS 813, 53 NYSt 
692; Williams v. Smith, 2 Hill 301. 

Olh.—Handy vy. Sibley, 46 Oh. St. 
9. LT NE 32954°> Warren “Birst/e Nat 
Bank v. Fowler, 36 Oh. St. 524, 38 
AmR 610; Cincinnati Second Nat. 
Bank v. Hemingway, 34 Oh. St. 381. 

Pa.—Logan v. Cassell, 88 Pa. 288, 
32 AmR 458. 

R. I.—Atlas Bank v. Doyle, 9 R. I. 
76, 98 AmD 868, 11 AmR 219. 

S. D.—National Bank of Commerce 
v. Bottolfson, 225 NW 385; Conti- 
nental, ete., Nat. Bank v. Jefferson, 51 
Sia: 477, 15 NW 533, 58 ALR 1276. 

Tenn.— Memphis Bethel v. Conti- 
nental Nat. Bank, 101 Tenn. 130, 45 
SW 1072: Longmire v. Fain, 89 Tenn. 
393, 18 SW 70; Stephenson v. Lan- 
dis, 14 Lea 433; Ramsey v. Clark, 4 
Humphr. 244, 40 AmD 645. 3 

TPex.—Wright v. Hardie, 88 Tex. 
653, 32 SW 885; Poythress v. Ivey. 
(Commn. INS) 228 SW 157 [mod (Civ, 
A ie 0 Stee SIV pO se Peterson v. 
Rochelle, (Civ. A.) 287 SW 1105; 
Iowa City State Bank v. Friar, (Civ. 
A.) 167 SW 261. 

Wash.—Canadian Bank of Com- 
merce v. John J. Sesnon Co., 68 Wash. 
434, 123 P 602. 

Wis. —Union Nat. Bank v. Roberts, 
45 Wis. 373; Curtis v. Mohr, 18 Wis. 


615. 

Eng.—Wiffen v. Foperts: 1 Esp. 
261, 170 Reprint 350. 

[a] Where a pledged note was 
without consideration, and is saved 
from nullity in the hands of the 
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became a party to the instrument for the aecommoda- 
tion of the pledgor,!* or where the pledgor is also 
the maker of the collateral note sued on,!* the amount 
of the pledgee’s recovery will be restricted to the 
Where the principal debt equals or 
exceeds the face of the collateral, the pledgee may 
recover the full amount of the collateral despite equi- 
ties as between the obligor and pledgor.1® In a suit to 
foreclose a mortgage by one to whom it has been 
wrongfully repledged by the original pledgee, plain- 
tiff is entitled to receive only the amount for which 


principal debt. 


it was originally pledged.?° 


A pledgee sued by the pledgor for damages arising 
from breach of a contract between the parties pledged 
as collateral security may set off the principal debt 
as a defense ;*1 but if he does not do so cannot object 


pledgee only because taken by him in 
good faith before maturity, the judg- 
ment against the maker will not be 
absolute, but will be framed so as _ to 
be executed only in so far as may be 
necessary to carry out the purpose 
of the pledge. Maryland Fidelity, 
EGS, CO: v. Johnston, 117 La. 880, 42 

[b] Reduced amount of principal 
debt.—As against defenses of the 
abligor against. pledgor, pledgee can- 
not enforce a mortgage lien for any 
amount in excess of that now due it 
on the principal debt, “regardless of 
what amount may have been due up- 
on that paper when the collateral 
was taken.’ Continental, etc., Nat. 
Bank v. Jefferson, 51 S. D. 477, 484, 
215 NW 538, 535, 58 ALR 1276. 

_{e] Sureties on pledged note.— 
That a pledgee of a note as collater- 
al is bound to use ordinary diligence 
to collect it did not authorize the di- 
rection of a verdict for the full 
amount of the note against sureties 
thereon, when the principal indebted- 
ness had been reduced below such 


amount. Gartrell v. Johns, 15 Ga. A. 
671, 84 SE 175. 
. {d] Bankrupt maker.—Although 


a pledgee may prove the pledged 
notes for their full amount against 
the assets in bankruptcy of the mak- 
er, vet if, there are, equities which 
would prevent the pledgor from 
roving, the pledgee can receive in 
ividends only the amount for which 
he holds the notes in pledge. Ex p. 
Belty, 15 EF. Cas. No. 7,681, 1 Lowell 
94 


{e] Pledgor’s equity purchased by 
maker.—Where a party holds a note 
as indemnity against an acceptance 
given by him, he can recover against 
the maker who has purchased the 
pledgor’s equity in it only the amount 
actually paid by him on the accept- 
ance and such commissions as were 
agreed on, with interest and costs. 
Warren v. Emerson, 29 F. Cas. No. 
AUS gl) ©unt. 2319) 

{f] Payment of surplus’ into 
court.—Where equities between the 
maker and other parties remain to 
be determined, the surplus, after pay- 
ment of the pledgee’s debt, may be 
directed to be paid into court for dis- 
tribution under its direction. Nan- 
tucket Pac. Bank v. Stebbins, 13 N. 
Y. Super. 341. 

fg] Under statute.—Rev. L. c 73 
§ 44, providing that, where the holder 
of a negotiable instrument has a 
lien on it arising from contract or by 
implication of law, he is deemed a 
holder for value to the extent of his 
lien, is but declaratory of the rule 
theretofore in force, under which a 
bona fide pledgee of a note void in 
the hands of the pledgor could re- 
eover in a suit on it only the amount 
due to him, since, if he recovered 
more, he must hold the surplus for 
the pledgor. Burnes v. New Mineral 
Fertilizer Co., 218 Mass. 300, 105 NE 
1074. 
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[§§ 321-323 


to recovery of full damages.?? 

[§ 322] b. Costs and Attorney’s Fees. A pledgee 
recovering from a third party” ’ obligor may recover 
the costs of the action,?* including attorney’s fees,?® 
where these are allowable as costs.?° 
been held that a pledgee recovering from a third 
party obligor may as against the pledgor retain rea- 
sdnable attorney’s fees. out of the surplus proceeds 
otherwise due the pledgor.?* 
against the pledgor upon collateral of which the 
pledgor is obligor cannot recover attorney’s fees for 


It has also 


But a pledgee in a suit 


prosecution of such suit,?® in the absence of an en- 


17. Cal.—Bell v. Bean, 75 Cal. 86, 
5 oars 

Ga.—Chandler v. Merchants’, etc., 
Nat. Bank, 30 Ga. A. 694, 118 SE 785; 
Hancock v. Empire Cotton Oil Co., 
17 Ga. A. 170, 86 SE 434. 

Ky.—-Elk Valley Coal Co. v. Lex- 
ington Third Nat. Bank, 157 Ky. 617, 
619, 168 SW 766 [cit Cyc]. 

Md.—Maitland v.. Citizens’ Nat. 
Bank, 40 Md. 540, 17 AmR 620. 

Mass.—Skillings  v. Marcus, 159 
Mass. 51, 34 NE 80; Fisher v. Fisher, 
93 Mass. 3033 5 Hilton’ “vi Sinithin 5 
Gray 400; Stoddard v. Kimball, 6 
Cush. 469; Chicopee Bank vy. Chapin, 
8 Mete. 40. 

N. J.—Duncan v. Gilbert, 29 N. J. L. 


521. 

N. Y.—Continental Nat. Bank v. 
Bell, 125 N. ¥. 38, 25 NH 1070; Bly- 
denburgh v. Thayer, 1 Abb. Dec. 156, 
3. Keyes’ 293,01 Transer: A: 221, 34 
HowPr 88; East River Bank v. But- 
terworth, 45 Barb. 476, 30 HowPr 
444; Mechanics’, etce., Bank v. Liv- 
ingston, 4 Mise. 257, 23° NYS. 813? 

Oh.—Handy v. Sibley, 46 Oh. St. 9, 
17 NE 329; Brown v. Merchants’ Nat. 
Bank, 41 Oh. St. 445. 

R. I.—Atlas Bank v. Doyle, 9 R. I. 
76, 96 AmD 368, 11 AmR 219. 

Tex.—Bruyere _ v. Liberty Nat. 
Bank, (Civ. A.) 262 SW 844. 

Tinsley, 88 Va. 


1001, 14 SE 842. 


See St. Louis County Trust Co. v. 
Markee, 179 Fed. 764 (holding that 
judgment is properly awarded 


against accommodation indorsers for 
the full amount of a note deposited 
with the holder as collateral security, 
although there have been payments 
on the original note, execution on the 
judgment being limited to the amount 
due on the principal debt and proper- 
ly controlled to avoid injury to the 
indorsers). 

18. Louisiana Agricultural Corp. 
Ve Interstates rust. 6tes Co. lT am. 
(2d) 751; Vogan v. Caminetti, 65 Cal. 
438, 4 P 435; Crowley Bank, etc., Co. 
Vv... Hurd, 137 Lia. 18%) 69 S b75 : Bowles 
v. Doble, 11 Or. 474, 5 P 918. See also 
Gilbert v. Bishop, 78 Mise. 560, 138 
NYS 689 (holding that, while a 
pledgee of commercial paper cannot 
be permitted to recover in an action 
against the maker, who is also the 
pledgor, any amount which he would 
be equitably obliged to return to the 
maker, that rule has no application to 
an action on a note given as collateral 
security for the unpaid installments 
for the purchase price of an automo- 
bile, where, under the contract, all in- 
stallments are due). 

[a] BExecutory proceedings.—‘“‘One 
who holds a mortgage note in pledge 
to secure a debt due by the maker of 
the mortgage note has no right to 
executory proceedings for more than 
is due, and should be enjoined from 
collecting the difference between the 
amount of the debt and the amount of 
the mortgage note held as collateral 
security.” Crowley Bank, etc., Co. v. 


forceable agreement to this effect.*° d 

[§ 323] D. Operation and Effect of Enforcement.°*° 
The collection of the collateral by the pledgee bars 
any further action on it by the pledgor,*?? and oper- 


EM didlo? lets, Sy OS Selon 

19.’ Continental Credit Co. v. Ely, 
91 Conn. 553, 100 A 434; Bedinger v. 
Citizens’ Nat. Bank, 212° Ky. 486, 279 
SW 622. 

20. Merchants’ Bank y. Living- 
ston, .b7) Bun 321 [att 79° NSY- 6 hee 

21. Milliken-Helm Commn. Co. v. 
C. H. Albers Commn. Co., 244 Mo. 38, 
147 SW 1065. 

22. Milliken-Helm Commn. Co. v. 
C. H. Albers Commn. Co., supra. 

23. Pledgor as obligor see infra 
text and notes 28, 29. 

24. Hanover Nat. Bank v. Brown, 


(Tenn. Ch. A.) 53 SW_206. 
25. Hanover Nat. Bank v. Brown, | 
supra. : 
[a] Attorney’s fees denied.—A 


transfer of accounts receivable under 
a contract by which the transferor 
was to make collection at his own 
expense and retain the proceeds, ex- 
cept discounts, advances made, and 
counsel fees incurred by the trans- 
feree to enforce collection, did not 
embrace counsel fees in bankruptcy 
proceedings. Home Bond Co. v. Me- 
Chesney, 239 U. S. 568, 36 SCt 170, 60 
Bog 444 [aff 210 Fed. 893, 127 CCA 


26. See Costs § 248 et seq. 
27. Mercantile Factors’ Corp. v. 
Warner Bros. Pictures, 215 App. Div. 


530, 214 NYS- 273; Picher- Bank, v. 
Harris, 100 Okl. 256, 229.2 1387; 140 
ALR 254. : 

28. Mercantile Factors’ Corp. v. 


Warner Bros. Pictures, 215 App. Div. 
530, 214 NYS 273. 

{a] - For example, a creditor, suing 
a debtor on his indorsement of an- 
other’s notes securing the debt, was 
not entitled to recover in excess of 
the balance due on the debt to reim- 
burse himself for an attorney’s fee. 
Mercantile Factors’ Corp. v. Warner 
Bros. Pictures, 215 App. Div. 530, 214 
NYS 273. 

29. See case infra this note. 

[a] Agreements construed as not 
providing for attorney’s fees.—(1) 
Letter by a debtor to a creditor pro- 
viding that the creditor retain the 
amount of the debt out of money col- 
lected on another’s notes to secure 
the debt, the balance to be turned 
over to the debtor, does not authorize 
the creditor to retain an attorney’s 
fee out of the amount collected. 
Mercantile Factors’ Corp. v. Warner 
Bros. Pictures, 215 App. Div. 530, 214 
NYS 273. (2) Letter authorizing a 
ereditor to apply the debtor’s equity 
in another’s notes securing the debt 
to cover any loss sustained by the 
ereditor from nonpayment of other 
notes covering advances or loans does 
not authorize retention of attorney’s 
fees for prosecuting an action on the 
collateral. Mercantile Factors’ Corp. 
v. Warner Bros. Pictures, supra. -- 

SO. Purchase by pledgee on fore- 
closure see infra § 325. 

31. Laughlin v. District of Colum- 
ie 116 U.S. 485, 6 SCt 472, 29 L..ed:. 
TO1. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


--Fire Brick Co., 


§§ 323-325] 


ates as a discharge of the collateral.?? 
realized constitutes a payment pro tanto of the se- 
cured debt.2* A judgment ordering execution against 
pledged securities substitutes the judgment as col- 


lateral in place of the securities.*# 


the amount of his debt is obtained by the pledgee on a 
bond and mortgage for a greater amount held by him 
as security, the bond and mortgage is not thereby ex- 


tinguished as to the balanee.*5 


[§ 324] E. Proceeds of Enforcement or Sale?®— 


1. Application and Accounting in 
collection of pledged collateral the 


32. Brown v. Panama City First 
Nat. Bank, 86 Fla. 198, 97 S 351. 

“The collection of a negotiable in- 
strument by a pledgee operates to 
discharge the instrument.” Brown v. 
Panama City First Nat. Bank, su- 


pra. 
33.. Hennessey v. Stempel, 108 La. 
159, 32 S 394; New York Mar. Bank 
W. Vail, 19. N.. Y..Super._421. 
34. Anglo-California Trust Co. v. 
aes Fy Cosi OS Cal 45d 225 °P 


[a] For example, a judgment giv- 
ing trustee a first lien on, and order- 
ing execution against, securities 
pledged as collateral for a note is- 
sue did not alter or extinguish their 
character as collateral security, but 
merely substituted the higher se- 
curity of the judgment. Anglo-Cali- 
fornia Trust Co. v. Oakland R. Cos., 
193 Call 45d 225" P 45 2t 

35. Brumagim v. Chew, 19 N. J. 
Hg 30 pat 209 Ne sa Migs 520). 

26. Duty to account for proceeds 
where principal debt has been paid 
see supra § 297 text and note 33. 


Sane Bowman v. Wood, 15 Mass. 
[a] Sufficient accounting shown. 


—Where notes pledged to a bank, aft- 
er being sold, never again appeared 
in a subsequent list of collaterals 
held by it for the borrower, and his 
bank book was balanced at stated 
times and delivered to him through- 
out subsequent years, and the notes 
were delivered to him when paid, and 
showed the payments indorsed, the 
bank sufficiently accounted for what- 
ever was received on the notes. Des 
Moines Nat. Bank v. Sisson, 143 Io- 
wa 191, 121 NW 5383. 

38. Ala.—Gadsden First Nat. 
fo v. Morgan, 213 Ala. 125, 104 S 

Conn.—Windsor Trust Co. v. Cham- 
Dieny,2105 Conn.) 615, 136" A556. 

I11.—Joliet Iron, ete., Co. v. Scioto 


82 Ill. 548, 25 AmR 
Ida.—Jenkins v. Greene, 44 Tda. 
306, 313, 256 © 950" [cit Cyc]. 
Ind.—Dulin v. National City Bank, 
(A.) 130 NE 426. 


341. 


Iowa.—Arthaud v. Farmers’, etc., 
State Bank, 191 Iowa 106, 181 NW 
865. 

Mich.—Rice v. Benedict, 19 Mich. 
132: 

N. Y.—Wheeler v. Newbould, 16 N. 
Yoo 2. 

Tex.—Moore v. Krenek, (Civ. A.) 
288 SW 580. 

Wash.—Binford First State Bank 
v. Arneson, 109 Wash. 346, 186 P 
889. 

[a] “Whe general rule of law is 


that payments made upon collateral 
security held by a creditor are to be 
applied to discharge the indebtedness 


secured.” Windsor wIrust’ Co: v. 
Champigny, 105 Conn. 615, 622, 136 
A 556. : 

[b] The pledgee is not bound to 


apply the proceeds of the collateral 
until the maturity. of the principal 


debt. Farm Inv. Co. v. Wyoming Col- 
lege, etc., 10 Wyo. 240, 68 P 561. 
39. Ala,—Gadsden First Nat. Bank 


v. Morgan, 213 Ala. 125, 104 S 403; 
ras v. Jones, 187 Ala. 207, 65 S 

Ariz.—Dickson v. Chandler Bank; 
26. -Ariz.1.243)':215,P oy ; 
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The amount 


If judgment for 


Sale. 
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count for the proceeds,** applying them to payment 
of the principal debt,** and paying over any surplus 
to the pledgor,*® the pledgee being regarded as trus- 
tee for the pledgor*® as to any amount collected in 
excess of that due the pledgee.*+ 

[§ 325] 2. Property or Proceeds after Foreclosure 
In the enforcement by the pledgee of a mort- 
gage assigned to him, by foreclosure of the mortgage 


and sale of the property, he acts as trustee for the 


General. Upon | the land,#* and 


pledgee must ac- 


Ind.—Dulin v. 
(A.) 130 NE 426. 


National City Bank, 


La.—Ducasse v. Keyser, 28 la. 
Ann. 419. 
Mass.—Hunt v. Nevers, 15 Pick. 


500, 26 AmD 616. 
Mo.—Swofford Bros. Dry Goods Co. 
ee Randolph, 151 Mo. A. 385, 132 SW 


Tex.—Brotherton v. Anderson, 27 
Tex. Civ. A. 587; 66 SW 682. See Ely- 
Walker Dry Goods Co. v. Colbert, 58 
Tex. Civ. A. 561, 124 SW 705 (where. 
in an action by pledgor to recover 
from pledgee a balance retained by 
pledgee after collection of collateral, 
Dledgee claiming balance as reim- 
bursement for expenses of collection, 
it was held that the effect of an 
agreement by the pledgee of a note 
and mortgage of a third person on 
property in a sister state, to keep 
the collateral note and mortgage at: 
his place of business in another state, 
is for the jury, and they may find 
that it was the intention of the par- 
ties that nothing should be done by 
the pledgee with reference to the col- 
lateral except retaining it in his pos- 
session at his office). 

See Dohoney v. Lyon, 11 Ky. Op. 
481. ? 

[a] Pledge of life insurance pol- 
icy becoming paid up.—Keeble v. 
Jones, 187 Ala. 207, 65 S 384. 

{b] Provision for forfeiture.—An 
assignment of a note and deed of 
trust securing it as collateral to se- 
cure a debt, which provides that, if 
the debt is not paid when due, the 
note shall become the absolute prop- 
erty of the creditor, does not justify 
the court in forfeiting the note and 
deed of trust to the creditor on the 
debtor’s failing to pay the debt at 
maturity, but the creditor will be 
held to have taken the note and deed 
of trust under an implied agreement 
that, on nonpayment of the debt at 
maturity, he would convert the note 
and deed of trust into money and 
credit the debt with the proceeds and 


pay over the balance, if any, to the 
debtor. Swofford Bros. Dry Goods 
Co. v.. Randolph, 151 Mo. A. 385, 132 
SW 255. 

40. See supra § 52. 

41. Ga.—Slack v. Elkins, 10 Ga. 
An oi1- 73) SH 862. 

Ill.— Peacock v. Phillips, 247 Ill. 
467, 98 NE 415, 32 LRANS 42. 

Mo.—Dickey v. Porter, 203 Mo. 1, 
101 SW 586; Swofford Bros. Dry 
Goods Co. v. Randolph, 151 Mo. A. 
385, 132 SW 255. 

Nebr.—Carey v. Zabel, 113 Nebr. 


42, 201 NW 660; Benton v. Sikyta, 
84 Nebr. 808, 122 NW 61, 24-LRANS 
1057. 
N. Y.—Gilbert v. Bishop, 78 Misc. 
560, 168 NYS 689. 
(Civ. A.) 


288 SW 580; Whitehead v. Wicker, 
(Civ. A“) 280) (SW. 604°) Bruyeretiv, 
Liberty Nat. Bank, (Civ. A.) 262 SW 
844; Thomson v. Findlater Hard- 
ware Co., (Civ. A.) 156 SW 301 [cert 
questions answered 109 Tex. 235, 205 
SW 8321, 2 ALR 1486]. 

Que.—Ward v. Quebec Bank, 3 
Que. Q. B. 122. 

42. Windsor Trust Co. v. Cham- 
pigny; 105 Conn: 7615," 136° “Al5564 
Richardson v.'Mann, 30 La. Ann. 
1060 (where the pledgee agreed to 
foreclose the mortgage or pay the 


pledgor ;*” where he buys at the sale himself he holds 


where he sells to another, he holds 


pledgor the difference between the 
debt due him and the amount se- 
cured by the mortgage, and the 
pledgee upon foreclosure bought the 
property for less than the amount of 
the mortgage and then resold it at 
a profit, he is liable to the pledgor, 
not for the amount realized on the 
resale, but for the amount of ‘the 
mortgage notes); Schelp v. Nicholls, 
(Mo. A.) 300 SW 1031; Jackson v. 
Reed, (Tex. Civ. A.) 249 SW 5zy. 


43. Ala.Hicks v. Dowdy, 202 
Ala./535, 81¢S 37, 39 [eit Cye]. 

Cal.—Hoult v. Ramsbottom, 127 
Cale Li lse Doe. Osias 

Mass.—Jennings v. Wyzanski, 188 


Mass. 285, 74 NE 347; .Brown: v. 
otek 8 Gray 1s Go AmD 239. 

Mo.—Schelp vy. Nicholls, (A.) 263 
Swi 1017. 


Nebr.—Lincoln Safe Deposit Co. v. 
Yeast, 220 NW 573. ; 

N. White Mountains ae Co. Vv. 
Bay State Iron Co% = SOeNGEH bE 

N. Y.—In re Gilbert, 104 N. Y. 200, 
10 NB 148; Dalton v. Smith, 86 N. Y. 
“6s Hoyt’ v. Martense, 16 N. Y. 2313 
Slee v. Manhattan Co., 1 Paige 48. 

Or.— Hydraulic Min. Co. v. Smith, 
100 Or. 86, 196 P 811. 

Tex.—Jackson y. Reed, (Civ: AC) 
249 SW 529. ne 

{a] Subject to redemption.—“If 
upon a foreclosure sale of a deed of 
trust securing a note pledged: the 
pledgee buys the real estate at the 
foreclosure sale, he takes the title as 
trustee for the pledgor and holds it 
subject to redemption by him on the 
payment of the debt for which it 
was pledged, as well as his own se- 
curity.” Schelp v. Nicholls, (Mo. A.) 
263 SW 1017, 1021 

[b] and substitute for collateral. 
—(1) Where a mortgage is assigned 
as collateral security for the mort- 
gagee’s debt, the assignee upon fore- 
closing the mortgage without fore- 
closing the assignor’s right and pur- 
chasing the property at a sale, holds 
the land as a substitute for the mort- 
gage and precisely as he held the 
latter, and by no other or different 
or stronger title. Hicks v. Dowdy. 
202 Ala. 535, 81 S 87. (2) Where a 
pledge of notes, secured by deed of 
trust, authorized the pledgee to pur- 
chase such collateral notes for his 
protection, but did pot authorize him 
to purchase the real estate at the fore- 
closure sale, upon the pledgee’s pur- 
chase at foreclosure sale, the land 
was merely substituted for the 
pledged notes, and the pledgee be- 
came a trustee of the land for that 
purpose. Schelp v. Nicholls, (Mo. 
A.) 263 SW 1017. (3) ‘“‘Where, as in 
this action, a real estate mortgage of 
a third party together with the notes 
secured thercby are pledged by the 
mortgagee as collateral security for 
a debt owing by him to the pledgee, 
and the pledgee thereafter forecloses 
such mortgage without making the 
pledgor a party to the suit, and at 
the foreclosure sale purchases the 
property and takes title in his own 
name, he is presumed to hold, as 
pledgee, such real estate as collateral 
security for the principal debt in lieu 
of the mortgage foreclosed, unless it 
appears that it was the intent of 
such purchaser to acquire a fee title.” 


Lincoln Safe Deposit Co. v. Yeast, 
220 NW 573. 
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the proceeds,** after the payment of his debt, in 
trust for the pledgor.*® But the pledgee is under no 
obligation to bid at the sale,#® and where he notifies 
the pledgor that he will bid only enough to protect 
himself,*7 or that he will act solely for his own 
interests,*® or where the parties have agreed that the 
pledgee may purchase free of trust,+® or where he 
makes the pledgor a party to the foreclosure proceed- 
ings,°® he may purchase at the sale, and upon ac- 
counting for the purchase money is under no obliga- 
tion to surrender the land to the pledgor upon tender 


ES—PLIABLE 


[§ 325 


of the amount of his debt. Where the pledged col- 
lateral is secured by deed of trust, the pledgee may 
purchase at a sale conducted by the trustee without 
any obligation to account to the pledgor.®+ The 
pledgee will hold the title free from the pledgor’s 
right to redeem,*? upon the latter’s failure to pay the 
debt after reasonable notice.*? 

Long continued acquiescence on the part of the 
pledgor may prevent his questioning the pledgee’s 
title.°4 


*PLEDGOR.! 

PLEGIIS ACQUIETANDIS. A writ that ancient- 
ly lay for a surety against him for whom he was 
surety, if he paid not the money at the day.” 

PLEITO. In Spanish law, suit; action; legal pro- 
ceedings. 

PLENA ET CELERIS JUSTITIA FIAT PARTI- 
BUS.+* 

PLENARIO. In Spanish law, full, without abbre- 
viation, as the trial of a possessory action without 
omitting any step.® 

PLENARY. Full; entire; complete; unabridged.® 

Plenary causes are those in which the order and 
solemnity of the law are strictly observed in the regu- 
lar contestation of the suit.7 


The pledgor’s remedy is by a 


balance of original indebtedness who 


Plenary inspiration. In theology, a divine in- 


fluence full and sufficient to secure its end.§ 
PLENE ADMINISTRAVIT. Literally “He has 


_ fully administered.” In practice, a plea by an execu- 


tor or administrator that he has fully administered 
all the assets that have come to his hands.® 

PLENE COMPUTAVIT. Literally “He has 
fully accounted.” A plea in an action of account 
render, alleging that defendant has fully accounted.?° 

PLENIPOTENTIARY. A term applied, in inter- 
national law, to ministers and envoys of the second 
rank of publie ministers.11 

PLENTY. Abundance; a full or adequate supply; 
sufficiency.+? 

PLIABLE. Able to be indented or bent.1? 


trine is predicated the conclusion 


bill in equity asking a reconveyance, | treated the title as absolute on |that no human, therefore, has the 
and he cannot maintain _ trover | foreclosure and for seven years after. | right to reject as fallacious or er- 
against the Menace. Rice v. Dilling- | Schelp v. Nicholls, (Mo. A.) 300 SW | roneous any portion of the Bible, the 
ham, 73 Me. 1031. perfect work of the Divine. The Bi- 

44. | an re Sinecy 104 N. Y. 200, 10 I. See Pledges 8 3 ble is therefore above the right of 
NE i 2. Black 7; 4 [eit Fitzherbert | private judgment as to either its au- 

a pehine relation between pledg- | Nat. Brev. 137]. thenticity or its verity. This consti- 
or and pledgee generally see supra § 3. Escriche Diccionario. See Ac-| tutes the doctrinal claim of the ad- 
52; and § 324 text and note 41. tionsi! (/C..J.-p) 965 vocates of plenary inspiration.” Gud- 

46. Plucker v. Teller, 174 Pa. 529, [a] Pleito de cedula.—A suit tried} mundson v. Thingvalla Lutheran 


34 A 208, 52 AmSR 825. 

47. Plucker v. Teller, supra. 

48. Schelp v. Nicholls, (Mo. A.) 
300 SW 10381. 


49. Schelp v. Nicholls, supra. 

50. Anderson v. Olin, 145 Ill. 168, 
34 NE 55; Bloomer v. Sturges, 58 
ING ve 168; Hydraulic Min. Co. 


wh 
Smith, 100 Or. 86, 196 P 811, 815 [cit 


Cyc]. 

AW here the pledgee makes the 
pledgor a party to the foreclosure 
proceeding, and forecloses the pledg- 
or’s right of equity in the property, 
the pledgee may purchase at the sale, 
and upon accounting for the purchase 
money, is under no obligation to sur- 
render the land to the pledgor.” Hy- 
draulic Min. Co. v. Smith, 100 Or. 86, 
100, 196 P 811. 

51. Easton v. German-American 
Bank, 24 Fed. 523, 23 Blatchf. 271 
[aff 127 U..S.,532, 8 SCt 1297, 32. L. 
ed. 210); Swofford Bros. Dry Goods 
CO Ve Randolph,, 151 Mo. A. 385, 132 
SW 255. 

[a] Sale for full value.—W'‘here 
land was sold under a deed of trust 
at its full value, the pledgee holder 
of the deed of trust who became the 
purchaser at the sale should be 
charged with the amount paid, plus 
the amount of rents received by him 
while in possession, and the fact 
that he subsequently sold the land at 
a profit did not render him liable to 
account to the debtor for the profit. 
Swofford Bros. Dry Goods Co. v. Ran- 
dolph, 151 Mo. A. 385, 182 SW 255. 

52. See supra §§ 190-192. 

53. Blood y. Shepard, 69 Kan. 752, 


Riles 5ODs 
54. Schelp v. Nicholls, (Mo. A.) 
acquiescence.— 


300 SW_ 1081. 
[a] Seven years’ 

Pledgee acquires absolute title as 

against the maker of a note for the 


by two or more branches of a chan- 
cilleria, under a presiding judge with 
a royal cedula. Escriche Diccion- 
ario. ‘“‘Cedula’” see 11 C. J. p 46. 

[b] Pleitos de menor cuantia.— 
Small causes. Escriche Diccionario. 

4 A maxim meaning “Let full and 
speedy justice be done to the parties.” 
Black L. D. [cit.4 Inst. p 67]. 

5. Escriche Diccionario. 
Plenary post. 

6 Black L. D. 

7. Greenleaf Evid. [quot Arellano 
v. Chacon, 1 N. M. 269, 276 (where the 


See 


term “summary proceedings” is also 
defined) ]. 
[a] “Under the Mexican system 


possessory suits are either plenary, 
being such as, are prosecuted and 
defended in the manner and with 
the formalities of ordinary judicial 
proceedings; or summary, also 
termed interdicts, which are conduct- 
ed without the solemnities of ordi- 
nary suits, are terminated within a 
short period, and either admit of no 
appeal, or only of an appeal without 
Suspension of the execution of the 
judgment. (4 Feb. Mej. 271, Sec. 1, 
Ed. 1834; Escriche Dic. de Leg. Art. 
‘Juicio Posesorio.’)” Sunol v. Hep- 
burn, 1 Cal. 254, 259. 


[b] “Plenary  proceedings.”’— 
Stonesifer v. Shriver, 100 Md. 24, 59 
A 139, 140. 


{c] “Plenary suit.’”—In re Petro- 
nio, 220 Fed. 269, 186 CCA 285, 286. 

“Summary proceedings’ see [37 
Cyc 528]. 

8. Century D. [quot Gudmundson 
v. Thingvalla Lutheran Church, 29 
Nei Dw2915. 150 IN We 750,975.12 

[a] It is defined ‘as meaning that 
the Scriptures were written by men 
so fully inspired that whatever they 


wrote was the word of God himself 
and without error. Upon this doc- 


Church, 29 N. D. 291, 306, 150 NW 750. 

[b] “Mechanical inspiration” com- 
pared.—Gudmundson v. Thingvalla 
Lutheran Church, 29 N. D. 291, 150 
NW 750, 761. 

[c] “Verbal inspiration’ com- 
pared.—_Gudmundson v. Thingvalla 
Lutheran Church, 29 N. D. 291, 150 
NW 750, 761. 

9. Burrill L. D.. :Ecit Tidd “Peep 
644]. See Smith v. Chapman, 93 U. 
S. 41, 42, 23 L. ed. 795; Peck v. Mar- 


ling, 99 Ww. Va. 708, 733, ys Jessup 
v. Simpson, 14 U. on Q. (Ont) 218, 
217; Nugent y. es ai 3aUGs Q: 


B. (Ont.) 301, 303. See also Execu-’ 
tors and Administrators § 1862. 

[a] “This plea is founded on the 
law which, in England, gives a pref- 
erence to certain creditors of an es- 
tate over others, according to the 
grade of their debts, judgment credi- 
tors having a preference over debts 
of an inferior dignity. This being 
the case, the administrator is bound 
to pay the debts according to their 
grade, and if in doing so the assets 
are exhausted, he may plead plene 
administravit When sued for a debt 
of inferior dignity.” Randolph v. 
Singleton, 20 Miss. 439, 443. 


10. Black L. D. See Accounts and 
Accounting § 41. 

11. Burrill L. D. [cit Wheaton Int. 
L. p 3 § 6]. See Ambassadors and 
Consuls>2. Gi J. p 1297. 

12. Century D._. 

[a] “Plenty of change” as used 


with respect to a street car conduc- 
tor did not mean plenty for a single 
transaction, but plenty for the rea- 
sonable requirements of es trip. 
Funderburg v. Augusta, etce., Co. 
81 S.u Ci 147, +61 SH alors; 1076, 21 
LRANS 868. 

“Sufficiency” see [387 Cyc 516]. 

13. See Blair v. Jeannette-McKee 


*By WILLIAM QUINBY DE FUNIAK 


(Pledgor—Poisonous inclusive except the Spanish words and phrases). 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PLICA—PLUMBING 


PLICA. In Spanish law, the receptacle, closed and 
sealed, in which a document, as a will, is kept for 
future publication.1* 

PLIGHT. Condition; situation; predicament.t® 

PLOT. As a noun, a stratagem or secret plan; an 
intrigue; a conspiracy.1® As a verb, to plan; form 
plans for; devise; contrive; conspire to effect or 
bring about.!7 

PLOTTAGE. A term in use in New York City, 
meaning the added value that accrues to two or 
more lots in one ownership, where the larger plot can 
be improved to better advantage than the individual 
lots;*® a percentage added to the aggregate value of 
two or more contiguous lots when held in one owner- 
ship, as representing an increased value pertaining 
to a group of lots by reason of the fact that they 
admit of more e advantageous disposition and improve- 
ment than a single lot. 19 

PLOW.?° AS a noun, an agricultural implement 
drawn by animals or moved by steam power, used to 
cut the ground and turn it up so as to prepare it for 
the reception of seeds;?1 an implement drawn by 
horses or other power, for making a furrow in and 
turning up the earth to prepare it for sowing or plant- 
ing.?? As a verb, to break up or turn up the surface 
of the land with a plow.?? 

Plow land.?4 Tillable land, not arid land which 
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might be plowed without any beneficial results.” 

PLOWBOTE. A right to a sufficient erat of 
wood for making and repairing instruments of hus- 
bandry.?° 

PLOW LAND.?? 

PLUG.28 In railroad texuutioloey to remove 
enough of the contents of a freight car to reveah the 
character of the remainder.?® 

PLUGGING YARD.*°® A railroad yard in which 
cars are placed for “plugging.”?? 

PLUMB.*? Accurate ;** true ;3* vertical.?® 

PLUMBER.** One who fits dwellings and public 
buildings with tanks, pipes, traps, fittings, and fix- 
tures for the conveyance of gas, water, and sewage;3? 
a tradesman who furnishes, fits, and repairs gas, 
water, and soil pipes, cisterns, tanks, baths, water- 
closets, and their fittings, and other sanitary and fire 
protection apparatus for a house or other building, 
including junctions in mains and sewers.*§ 

PLUMBING.*°® A plumber’s occupation ;*° the art 
or trade of putting into buildings the tanks, pipes, 
traps, fittings, and fixtures for conveying water, gas, - 
and sewage ;** the installing, altering, or repairing 
of pipes, tanks, faucets, valves, and other fixtures 
through which gas, water, waste, or sewage is con- 
ducted and ecarried;*? the work of putting together 


Glass Works, 161 Fed. 355, 356. 


“Plastic” distinguished see 48 C. 
Jd. p 1224. 

14. Escriche Diccionario. 

15. Century D: See also Texas, 
ete., R. Co. v. Echols, 17 Tex. Civ. A. 
677, 684, 41 SW 488 (‘“‘plight’ does 
not universally mean a dangerous 


condition). 

“Condition” see 12 C. J. p 399. 

“Situation” see [36 Cyc 462]. 

16. Century D. 

[a] “Phe plot of a play is more 
than and different from the environ- 
ment or setting of the characters 

the action, scheme, or plot com- 
monly consists in showing how hu- 
man effort and intention is aided or 
thwarted by the greater forces with 
which poor humanity is surrounded.” 
Frankel v. Irwin, 34 F. (2d) 142, 144. 

“Conspiracy” see Conspiracy § 1. 

“Stratagem” see [36 Cyc 1333]. 

17. Century D. 

[a] “Advise” distinguished.— 
State v. McDonald, 4 Port. (Ala.) 449, 
460. ‘Advise’ see 2 C. J. p 296. 

{[b] “Consult” distinguished.— 
State v. McDonald, 4 Port. (Ala.) 449, 
460. “Consult” see 12 C. J. p 1307. 

“Conspire”’ see 12 C. J. p 648. 

“Contrive” see 13 C. J. p 837. 

“Blan” see 48 C. J. p 1220. 

18. Matter of New York, 127 Misc. 
710, 217 NYS 544, 563. 

[a] “The question whether or not 
‘plottage’ is an element of value de- 
pends necessarily upon the evidence 
of the particular circumstances sur- 
rounding the use of the property and 
its situation; and there is no rule of 
law that ‘plottage,’ taken alone, must 
have a value in every case.” Mat- 
ter of New York, 56 Misc. 306, 310, 
107 NYS 567. 

[b] “It has been allowed where 
the properties were suitably and ade- 
quately improved.” Matter of New 
York, 127 Misc. 710, 729, 217 NYS 544 
[cit "Matter of Erlanger, 206 App. 


Div. 148, 200 NYS 696, 698 (aff 237. 


INDY. 159, 142 NE 571) 1]. 

19. Peo. v. O’Donnel, 130 App. Div. 
734, 115 NYS 509, 511 [quot Matter 
of ‘Erlanger, 206 "App. Div. 148, 200 
NYS 696, 698]. To same effect Peo. 
Vv. Goldfogle, 249 N. Y. 284, 164 NE 
100; 
Div. ioe COT INDY COON Or. 

[a] The term is used to designate 
the additional value given to city lots 
by the fact that they are contiguous, 
which enables them to be utilized as 
large blocks of land. Matter of Ar- 


Matter of Armory Bd., 73 App... 


548, 550, 72 NYS 


20. Plow as exempt from seizure 
and sale for payment of debt see Ex- 
emptions § 87 note 75. 

21. Century D. [quot Leighton v. 
Lewis, 126 Ark. 83, 189 SW 672, 673]. 

22. Webster D. [quot Leighton v. 
Lewis, supra]. . 

[a] “wo plows.’—Clay Center 
State Bank v. McKelvie, 19 F. (2d) 

0 


308, 
& Wagnalls D. [quot 


23. Funk 
Leighton v. Lewis, 126 Ark. 83, 189 
distin- 


SW 672, 673]. 

[a] “Double-disking” 
guished.—Leighton v. Lewis, 126 Ark. 
83, 189 SW 672, 673. 

Tb] “Other material which . 
[could] not be plowed.’’—Indianapo- 
lis Northern Tract. Co. v. Brennan, 
174 Ind. 1, 36, 87 NE 215, 90 NE 65, 
68, 91 NE 503, 30 LRANS 85. 

Te] “Plowing and levee fixing.”’— 
Leighton v. Lewis, 126 Ark. 83, 189 
SW 672, 673. 

24. “Land” see 35 C. J. p 933. 

25. Govier v. Brechler, 159 Wis. 
157, 149 NW 740, 742. 

26. Anderson v. Cowan, 125 Iowa 
259, 260, 101 NW 92, 106 AmSR 303, 
68 LRA 641. 

“Estovers” see Common Lands § 13. 


se Bd., 35 Misc. 


o 


; 27. See Plow ante text and note 
5. 

28. See Plugging Yard post. ' 

29. Granger v. Davis, 2 F. (2d) 
695, 699 (“The carload was then 


sold on sample. So much of the con- 
tents as had been removed were re- 
placed and the car was _ reshipped, 
ordinarily on new billing, to the pur- 
chaser’’). 

30. See Plug ante. 

“Yard” see [40 Cyc 2875]. 

31. Granger v. Davis, 3 F. (2d) 
695, 696, 699. 

32. “out of plumb and wabbly” 
see Out 46 C. J. p 1156 note 77. 

33. Century D. [quot Kirby Lum- 
ber Co. v. Poindexter, (Tex. Civ. A.) 
103 SW 439, 440]. 

“Accurate” see 1 C. J. p 735. 

34. Century D. [quot Kirby Lum- 
ber Co. v. Poindexter (Tex. Civ. A.) 
103 SW 439, 440]. 

“True” see [38 Cyc 2114]. 

35. Century D. [quot Kirby Lum- 
ber Co. v. Poindexter, (Tex. Civ. A.) 
103 SW 439, 440]. 

[a] “While in its primary sense 
‘plumb,’ in mechanics, means ‘verti- 
cal,’ ete., an objection, when said to 
be out of plumb, may be understood 


to be defective in some other sense.’ 
Kirby Lumber Co. v. per ented 
(Tex. Civ. A.) 103 Sw 439, 440 (hold- 
ing it a proper word to describe the 
condition of a wheel not true or ac- 
curate in its construction with re- 
spect to its axis). 
36. See Plumbing post. 
Plumber: 
As subject of license or tax see Li- 
censes § 76. 
Employing see Master 38 C. J. p 1385 
note 67 [a]. 
Journeyman see Journeyman 33 C. cs 
p 917 note 36 [a]. 
Master see Master 38 C. J. p 1385 note 


67 [a]. 

37. State v. Hahnel, 118 Me. 452, 
108 A 755, 756; State v. Gardner, 5s 
Oh. St. 599, 606, 51 NE 136, 65 AmSR 
785, 41 LRA 689 (“The business of 
the’ plumber is not ranked with the 
learned professions, and that much 
of his work is mechanical merely, 
calling for the exercise of deftness 
of the hands rather than the posses- 
sion of scientific knowledge”). 

[a] One who engages in a plumb- 
ing business, within the contempla- 
tion of a statute imposing a privi- 
lege tax, is one who executes plumb- 
ing contracts in whole or-in part by 
the labor of others. Warburton- 
Beacham Supply Co. v. Jackson, 151 
Miss. 503,.118 S 606, 608; Wilby v. 
State, 93 Miss. 767, 47s 465, 23 LRA 
NS 677. See Vicksburg v. Mullane, 
106 Miss. 199, 68 S 412, 50 LRANS 


421. 

38. Webster Int. D. [quot Warbur- 
ton-Beacham Supply Co. v. Jackson, 
151 Miss, 503, 118 S 606, 608]. 

[a] One who installs a water 
tank, not a plumber.—Bregman v. 
Winkler, 120 Mise. 483, 198: NYS 758, 

39. See Plumber ante, | 

Plumbing as subject to mechan- 
ics lien see Mechanics’ Liens §§ 47, 

40. Webster Int. D. [quot Warbur- 
ton-Beacham Supply Co. v. Jackson, 
151 Miss. 503, 118 S 606, 608). 

41. Standard D. skauet. Com wv; 
Haupt, 9 Pa. Dist. & Co. 107, 108]. 

42. State v. Hahnel, 118 Me. 452, 
108 A 755, 756. 

[a] Installation of rain water 
leaders. unconnected with any waste, 
drain, or soil pipe is not plumbing 
within the meaning of an ordinance. 
pee ares Hahnel, 118 Me. 452, 108 A 
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pipes used for the disposal of sewage.** 
pipes, fittings, and fixtures themselves for the con- 
veyance of sewage from private dwellings;** and, in 
this sense, the more common use of the term includes 
only the water supply and house drainage systems, 
leaving gas fitting and hot water fitting in two sepa- 


rate classes.#5 
Plumbing material.+® 


sinks, bathtubs, ete.*7 
PLUNDER.*8 


signification.*® 


As a noun it means booty;*° pillage;°! rapine;>? 
Spoil;°* that which is taken from the enemy by 


force.>4 


As a verb, in its most common meaning, it means 
to take property from persons or places by open 
force;®> but in another and very common meaning, 


[b] Plumbing is limited to work 
in and about water supply, drainage, 
and sewerage systems. Bregman v. 
ee 120 Misc. 483, 198 NYS 758, 


wes State v. Foss, 147 Minn. 281, 
180 NW 104, 105. 

44. In re Nicholls, 74 Cal. A. 504, 
241 P 399, 400.[cit Cyc]. 


{a] It is not a luxury or conven- 
jence only but an _ essential part 
of modern city dwellings. Owen v. 


Johnson, 174 Pa. 99, 101, 34 A 549. 
45. Webster Int. D. [quot Breg- 
man v. Winkier, 120 Misc. 483, 198 
NYS 7585-759]: 
fa] “Fhe trade of gas fitting 
(and of steam fitting) has, in many 
parts, become separate from that of 
a plumber.’ Webster’s International 
Dictionary. (Parenthesis ‘OULrS))).’” 
Warburton-Beacham Supply Co. v. 
Jackson, 151 Miss. 503, 510, 118 S 606. 
46. “Material” see 39 CaS. (pIAses. 
47. Lanier v. Lovett, 25 Ariz. 54, 
60, 213° P2391; 


48, See Plunderage post. 

49. See case infra this note. 

fa] No special legal signification. 
—"‘Mr. Stephen says of this word 


*“plunder’ that he does not know that 
it has any special legal signification. 
Steph. Dig. Crim. Law, (St. Louis, 
Ed. 1878) 261, 266, and notes. In 
Roget’s Thesaurus it will be found 
grouped with ‘mutilation,’ ‘spolia- 
tion,’ ‘destruction,’ and ‘sack,’ at sec- 
tion 619; with ‘harm,’ ‘wrong,’ ‘mo- 
lest,’ ‘spoil,’ ‘despoil,’? ‘lay waste,’ 
‘dismantle,’ ‘demolish,’ ‘consume,’ 
overrun,’ and ‘destroy,’ at section 
649; with ‘booty,’ ‘spoil,’ and ‘prey,’ 
at section 793; and with ‘taking,’ 
‘catching,’ -‘seizing,’ ‘carrying away,’ 
‘stealing,’ ‘thieving,’ ‘depredation,’ 
‘pilfering,’ ‘larceny,’ ‘robbery,’ 
rauding,’ ‘embezzlement,’ 

‘pilfer,’ and ‘purloin,’ at sections 791, 
792, (Sears’ Ed. 1866). In Abbott’s 
Law Dictionary ‘plunder’ is said to be 
often used to express the idea of tak- 
ing property without right to do so; 
but not as expressing the nature of 
the wrong involved, or necessarily 
imputing a felonious intent. 2, Abb. 
Dict. 284, word, ‘Plunder.’ In Bou- 
vier’s Law Dictionary it is limited 
to the idea of capturing property 
from a public enemy on land; but 
‘plunderage’ is defined as a maritime 


term for the ‘embezzlement’ of goods. 


The word is used 
in Rev. St. § 5361, in describing an 
intent as a synonym of ‘despoil,’ this 
being also a section of the act of 
1825, from which the one we are con- 
sidering was taken. The first que eh 
statute of 7 and 8 Geo. IV, c. 29, § 18, 
used: the words ‘plunder or steal,’ but 
contained a proviso that where things 
of small value were cast on shore and 
were stolen, without circumstances 
of violence, the offender might be 
prosecuted for simple larceny; which 


on board a ship. 


The material used in a 
plumbing job is understood in a general way to mean 
such articles as gas, sewer and water pipes, boilers, 


A word having no especial legal 


PLUMBING—PLUS 


Also, the 


PLURAL.®° 


taining more 


TUS.°* 


PLURALITER.*® 
PLURALITY.*7 In elections, the number of yotes 
received by one candidate, in excess of those received 


to take by fraud ;°® to spoil.®” 
PLUNDERAGE.?® 

bezzlement of goods on board a ship.°® 

Consisting of two or more;*! con- 

than one;°? designating two or more.®* 


PLURALIS NUMERUS EST DUOBUS CONTEN- 


A maritime term for the em- 


In the plural.®® : 


by either one of two or more other candidates.°* 


PLURES COHAEREDES SUNT QUASI UNUM 


CORPUS PROPTER UNITATEM JURIS QUOD 


HABENT.°° 


PLURES PARTICIPES SUNT QUASI UNUM 


CORPUS, IN FO QUOD UNUM JUS HABENT.’°® 


shows that the statute was not re- 
garded as declaring the crime of lar- 
ceny simply, but something more. 
Indeed, anciently, the common law 
would take no jurisdiction of theft 
upon the high seas, but committed 
the offender to answer in the admiral- 
ty. The second English statute of 1 
Vict. c. 87, § 8, uses the words ‘plun- 
der or steal,’ as does the latest, 24 & 
25 Vict. c. 96, § 64, without the provi- 
so, and, with the exception of the 
word ‘destroy,’ the act is the same as 
our act of 1825, which was enacted 
before any of the English statutes. 2 
Russ. Crimes, 150; 3 Fish. Dig. (Ja- 
cob’s Hd.)) 3322.7? — U.-jS! v.4 Stone,.8 
Fed. 232, 246. : 

50. Webster D.; Worcester OD. 
ere eee U.S. v. Stone, 8 Fed. 232, 

9) 


“Booty” see 9 pak p 13:9: 


51. Webster yak Worcester. D. 
Diet quot U. S. v. Stone, 8 Fed. 232; 
£0] 

“Pillage” see ante. 

52. Webster. D.; Worcester D. 
Istecye quot U. S. v. Stone, 8 Fed. 232, 

53. Webster D.; Worcester D. 


[both quot U. S. v. Stone, supra]. 

54. Webster D.; Worcester D. 
[both quot U. S. v. Stone, supra]. 

55. Carter v. Andrews, 16 Pick. 
(Mass.) 1,° 9 (“This may be in a 
course of lawful war, or by unlawful 
hostility, as in the case of pirates or 
banditti’’). 

$6." U.S. vu Pitman, 27... Cas, No. 
16,051, 1 Sprague 196 (‘It is contend- 
ed by counsel, that ‘to plunder,’ means 
to take by force. But although this 
is undoubtedly one sense of the word, 
it by no means expresses its full 
meaning. The various lexicogra- 
phers, who have been quoted at the 
bar, inform us that it means as well, 
a taking by fraud’’); Carter v. An- 
drews, 16 Pick. (Mass.) 1, 9 (“But in 
another and very common meaning, 
though perhaps in some degree fig- 
urative, according to the general ten- 
dency of men to exaggerate and apply 
stronger language than the case will 
warrant, it is used to express the 
idea of taking property from a person 
or place, without just right, but not 
expressing the nature or quality of 


the wrong done’’). 

57,20. |S; v. Pitman 327) BY) Casa:No: 
16,051, 1 Sprague 196, 198. 

[a] “Plunder” is of very general 
meaning and embraces ah opb ery. and 
fraudulent taking. U. v. Ritman, 


ae E.-Cas. No. 16,051, 1 Se. 196, 
58. See Plunder ante. 
59. Bouvier L. D. 

Stone, 8 Fed. 232, 246]. 

[a] “It will be found, by reference 
to the shipping articles used in Eng- 
land and this country, that the word 
‘plunderage,’ is used in them, in a 
manner to imply, not a forcible tak- 


[quot U. S. v.: 


PLURIES WRIT." 
PLUS. A word indicating something added to that 
which has gone before.*? 


ing, but a fraudulent taking, in fact, 
an embezzlement.” U.S. v. Pitman, 
27 F. Cas. No. 16,051, 1 Sprague 196, 
198. See also Joy v. Allen, 13 F. Cas, 
No. 7,552, 2 Woodb. & M. 303, 319. 

60. See Pluraliter post; Plurality 
post. 

Words in plural number as includ- 
ed in singular see Singular [36 Cye 


460]; Statutes [36 Cye 1123]. 
[a] “Plural marriage.”—Toncray 
v. Budge, 14 Ida. 621,° 95 2 267 26. 


nthe see Celestial Marriage, 11 C. J. p 


{[b] “Plural wife.”—Freil v. Wood, 
1 Utah 160, 165. 

61. Webster D. 
Wood, supra]. 


[quot Freil v. 


62. Bouvier L. D. [quot Pierson v. 
Armstrong, 1 Iowa 282, 295, 68 AmD 
440]; Webster D. [quot Freil v. 


Wood, 1 Utah 160, 165]. 

[a] Sometimes so expressed that 
it means only one.—Bouvier L. D. 
[quot Pierson v. Armstrong, 1 Iowa 
282, 295, 68 AmD 440]. 

63. Webster D. [quot Freil v. 
Wood, 1 Utah 160, 165]. 

64. A maxim meaning “‘The plural 
number is contained in two.” Bur- 
rill L. D. [cit Colt v. Glover, 1 Rolle 
451, 476, 81 Reprint 600]. 

65. See Plural ante. 

66. Burrill L. D. [cit Roe v. Pri- 
deaux, 10 East 158, 103 Reprint 735]. 

67. See Plural ante. 

Flurality of: 

Counts see apd kotor. and Infor- 

mations §§ 338-356, 

Subjects see Statutes [38 Cye 1022]. 
Votes see Elections § 2 

68. Green v. State Ba of Canvass- 
ers, 5 Ida. 130, 140, 47 P .259, 95: Am 
SR 169. 

{a] There can be no plurality 
where there are but two candidates, 
or two ways of voting on a proposi- 
tion. Green vy. State Bd. of Canvass- 
ers, 5 Ida. 130, 140, 47 P 259, 95 Am 
or 169. .«fMajority.” see 38) Ca Jap 

69. A maxim meaning “Several co- 
heirs are, as it were, one body, by rea- 
son of the unity of right which they 


MES Black L. D. [cit Coke Litt. 
p 163]. 

70. A maxim meaning ‘Several 
parceners are as one body, in that 
they have one right.” Black L. D. 
[cit Coke Litt. p 164]. 

71. See Executions §§ 165-177; 


Justices of the Peace §§ 348, 349; 
Judemenbe gh 1035; Limitations of 
Actions § 4 

72. beaey Bridge, etc., - Cor, -y. 
Saunders County, 106 Nebr. 484, 184 
NW 220, 222. 

[a] “Plus” and ‘minus,’ as used 
on a diagram or blue print in re- 
lation to a certain line, were intend- 
ed to cover negligible deviations 
from entire accuracy, and were the 
equivalent of the term ‘‘more or less,” 
as used by surveyors. Richmond v. 


SS 2 Se 2 a ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PLUS EXEMPLA QUAM PECCATA NOCENT—PNEUMONIA 


PLUS EXEMPLA QUAM PECCATA NOCENT.? 
PLUSH.’* A cloth of silk or cotton, and some- 
times of wool (especially of camel’s and goat’s hair), 
having a softer and longer nap than that of velvet.7° 

PLUS PECCAT AUTHOR QUAM ACTOR.7® 

PLUSPETICION. In Spanish law, the judicial 
ny of more than is due in pecuniary or other re- 
hef.*7 

PLUS VALET CONSUETUDO QUAM CONCES- 
$10.78 

PLUS VALET UNUS OCULATUS TESTIS 
QUAM AURTITI DECEM.*® 

PLUS VIDENT OCULI QUAM OCULUS.®° 

PLY. As a noun, a fold; a thickness.8! As a 
verb, a word importing the performance of repeated 
acts of the same kind;*? to make regular trips, as a 
vessel plies between the two places.®? 

Plying for hire. A term occurring in statutes 
regulating the operation of cabs, carriages, ete., for 
hire, and meaning the conjunction of the purpose of 
accepting, whenever the cab is vacant and unengaged, 
persons who may offer themselves as passengers for 
hire, coupled with conduct which evidences this pur- 
pose, as for example, the placing of such cab on a 
public street where it is accessible to those who may 


Smith, 119 Va. 198, 89 SE 123, -126. 
“Minus” see 40 C. J. p 1212. 

{b] “Plus 85 per cent. of the levy 
of the current year.”—Central Bridge, 
ete., Co. v. Saunders County, 106 
Nebr. 484, 487, 184 NW 220 

73. A maxim meaning 
hurt more than crimes.” 


INAS SSS STE 
{a] 


“@xamples lieit. 


Black L. D. 


Not on public street.—A cab 
admitted to railway property to car- 
ry. persons arriving by train is ply- 
ing for hire, although not on a pub- 
lic. street, and making no sign to so- 
Clarke v. Stanford, R:.6 Q. 
B. 357, 360 [dist Case v. Storey, L. R. Ota 
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wish to hire it, and the solicitation of passengers for 
hire by the one operating it, by word, act, or by the 
exhibition of appropriate signs or devices;** the 
soliciting or waiting to secure passengers by the 
driver or other person in control without any previous 
contract with them, the owner or person in control 
who is engaged in or authorizes the soliciting or wait- 
ing being in possession of a carriage for which he is 
soliciting or waiting to obtain passengers.°> Being 
actually hired is not the test of whether or not there 
is a plying for hire; one may ply for hire without 
being hired.*® 

PLYING COASTWISE.§$7 

PLYING FOR HIRE.*® 

P.M. An abbreviation for “postmaster;”®® also 
for “postmeridian,”®® meaning afternoon.?? 

PNEUMATIC TUBES. Tubes for the transmis- 
sion of parcels, operated by atmospherie pressure ap- 
plied within the tubes.®? 

PNEUMONIA. An acute inflammation of the 
lungs;°? an inflammation of the substance of the 
lungs ;°* a temporary inflammation of the lungs.°° 

Broncho-pneumonia. Inflammation of the bronchi 
and lungs. 


Traumatic pneumonia. Pneumonia resulting from 


when it was traveling was plying for 
hire. Greyhound Motors, Ltd. v. 
Lambert, 44 T. L.. R. 39, 40, 41 [dist 
Sales v. Lake, supra]. “Omnibus” 
see 46 C. J. p 1094. 

86. Peo. v. Milne, 86 Misc. 417, 149 
NYS 2838, 287 
See Ply ante note 83 [a]. 


74. Panne velvet dutiable as plush | 4 Exch. 319, 323, 324 325, 326]. See 88. See Ply ante text and notes 
see Panne 46 C. J. p 1172 note 20 [a]. | Ex p. Kippins, {1897] 16Q@. Bul loss | 84865 

75. Century D. 85. Sales v.. Lake, [1922].1 K. B. $9. Black LD. 

[a] There is no rule in trade or] 553, 557 [quot Greyhound Motors, “Postmaster” see Post-Office [31 
commercial usage declaring that| Ltd. v. Lambert, [1928] 1 K. B. 322;| Cyc 976]. 
fabrics having a pile of 3.5 millime- | Griffin v. Grey Coaches, Ltd., 45 T. L. 90. Black L. D. See also Hedden- 


ters or less in length should be re- 
garded as velvets, and those of over 
3.5 millimeters as plush. U. S. v. 
Silberstein, 153 Fed. 965, 967. 

“Welvet” see [39 Cyc 1127]. 

76. A maxim meaning “The orig- 
inator or instigator of a crime is a 
worse offender than the actual per- 
petrator of ait. = Burrill 7... [cit 
Flower’s Case, 5 Coke 99a, 77 Reprint 


8]. 

77. Escriche Diccionario. 

78. A maxim meaning “Custom is 
more powerful than grant.” Black 
iD: 

79. A maxim meaning “One eye- 


witness is of more weight than ten 
ear-witnesses, (or those who speak 
from hearsay). Burrill L. .D. [cit 
4 Inst. p 279]. 


80. A maxim meaning “Several 
eyes see more than one.” Black L. 
D, {eit ’4 Inst. p 160]. 

$i. Century -*D: See Jaqua_ v. 
Witham, etc., Co., 106 Ind. 545, 546, 
7 NE 314. 

82. New York, etc., R. Co. v. Sco- 
vill, 71 Conn. 136, 147, 41 A 246, 71 
AmSR 15 Oe a edu A ge On OOM, | Ve 
Long, 17) Ky, 132, 188 SW 334. 335 


[quot Godt 

83. Webster D. [quot San Francis- 
co v. Talbot, 63 Cal. 485, 487 (“ ‘Ply- 
_ing’ implies regularity, and is not the 
term used to express the character 
of the irregular and transient visita- 
tions of a ship to a port in the course 
of her voyage to various ports. In 
that case a vessel is said to ‘touch’ 
at Se of the ports which she vis- 
its’’) 

[a] “Plying coastwise” is used to 
indicate vessels engaged in the do- 
mestie trade, or plying between port 
and port in the United States, as con- 
tradistinguished from those vessels 
engaged in the foreign trade, or ply- 
ing between a port of the United 
States and a port of a foreign coun- 
try. San Francisco v. California 
Steam Nav. Co., 10 Cal. 504, 508. 

84. Peo. v. Milne, 86 Misc. 417, 149 


R. 109, 111, 112 (approving such defi- 
nition, although distinguishing Sales 
v. Lake, supra, as being a case based 
on very exceptional circumstances) ]. 
See Allen y. Tunbridge, L. R. 6 C. P. 
481, 483. 

“In order to constitute ‘plying for 
hire’ within the meaning of the Acts 
there must be a general invitation by 
the person in charge of the vehicle 
to members of the public to make 
contracts with him for carriage in 
the vehicle.’ Leonard v. Western 
Services, Wtd., Elo27) KBs 002; 
709 [quot Griffin v. Grey Coaches, 
Ltd, supra]: 

[a] Necessity of exhibiting ve- 
hicle.—(1) It is necessary to exhibit 
the carriage itself; prevailing on 
customers to go to a place where the 
cab is kept is not plying for hire with 


such cab. Cavill v: Amos, 16 T. L. R. 
156, hot. (2) But where a vehicle 
has. been allocated or appropriated 


to a particular journey, or is waiting 
to be so allocated or appropriated, it 
is immatefial. that it was not so ex- 
hibited. See Griffin v. Grey Coaches, 
Pet Abr. as MES OO: a 

{b] Omnibus (1) containing signs 
that it was placed at the public’s dis- 
posal free of charge, but that volun- 
tary contributions to support it would 
be welcomed, was plied for - hire. 
Cocks v. Mayner, 17 Cox C. C. 1745, 
749. (2) Receiving as passengers 
persons holding return tickets issued 
by a member of an association of 
omnibus proprietors of which the 
present omnibus owner was a mem- 
ber was plying for hire. Armstrong 
v. Ogle, [1926] 2 K. B. 438, 446 [dist 
Sales’ v. Lake, [1922] 1 K. B. 553]. 
(3) Receiving as a passenger a person 
holding a return ticket sold by the 
present omnibus itself, being a con- 
tract of carriage between the parties, 
is not a plying for hire. Leonard v. 
Western Services, Ltd., [1927] 1 K. 
B. 702, 709 [dist Armstrong v. Ogle, 
supra]. (4) Receiving as passengers 
persons purchasing tickets at a time 


,opment in 


ick v. State, 101 Ind. 564, 571, 1 NE 47, 
51 AmR 768. 
ahaee M.” distinguished see 2 C. J. p 

91. Orvik v. Casselman, 15 N, D. 
34, 105 NW 1105, 1106. 

“Afternoon” see 2 C. J..p 399. 

92. Astor v. New York Arcade R. 
Co.) F138, IN, ¥. 93; 205;5 207 Ne 594, 32 
LRA 789. 

“Tube” see [39 Cyc 654]. 

93. Southern L., ete, Ins. Co. v. 
Drake, 217 Ala. 601, 117 S 402. 

[a] “Pneumonia is a well-known 
and. malignant disease, attacking 
both man and beast at times when 
least expected, and frequently under 
conditions which shroud its cause 
and beginning in mystery. Medical 
science has not yet reached that stage 
when it can, with any degree of cer- 
tainty, predict or prevent its devel- 
animated beings.” St. 
Louis, ete., R. Co. v. Brosius, 47 Tex. 
Civ. A. 647, 656, 105 SW ili 

[b] “Pulmonary disease” in an 
insurance policy as (1) including 
broncho-pneumonia see Southern L., 
ete. Insti Cosnvie Drake; agin eAlar 601. 
117 S 402. (2) Not including pneu- 
monia see Metropolitan L. Ins. Co. vy. 
Bergen, 64 Ill. A. 685, 687 (‘‘In com- 
mon acceptation, a pulmonary dis- 
ease is One which arises from an in- 
herent or organic defect or affection 
of the lungs, and it is our opinion this 
provision of the policy was not in- 
tended to include, and should not be 
construed to include pneumonia, 
which is but a temporary inflamma- 
tion of those organs’’). 

[c] “Bronchitis” distinguished.— 
Beck v. Maryland Casualty Co., 2 La. 
A. (Orleans) 16, 18: See also 9 C. J. 


p 679. 
94. Beck v. Maryland Casualty 
Co., 2 La. A. (Orleans) 16, 17 


95. Metropolitan L. Ins.-Co. v. 
Bergen, 64 Ill. A. 685, 688. 

96. Webster New Int. D. [quot 
Southern L., etc., Ins. Co. vy. Drake, 
217 Ala. 601, 117 S 402]. 
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a violent injury.°? 


P. N. R. Letters when used as an abbreviation . 


which have neither customary signification nor usual 
interpretation, nor any accepted meaning of which 
judicial notice can be taken.®® 

POACH. To steal game on a man’s land.®® 

POBRE. In Spanish law, a poor person; pauper,? 
who is entitled to the gratuitous service of a lawyer 
to defend him,? and to be excused from acting as 
guardian or protutor.® 

POCK. Another name for syphilis, or what has 
been called “French or Spanish pox.’’4 

POCKET.’ A hollow;® a small bag inserted in a 
garment for carrying small articles." As a verb, to 
conceal or suppress.*® 

POCKET JUDGMENT. A statute merchant? 
which was enforceable at any time after nonpayment 
on the day assigned, without further proceedings.?° 

POCKET KNIFE. A knifet+ with one or more 
blades which fold into the handle so as to admit of 
being carried in the pocket.?? 

POCKET PISTOL." 

POCKET RECORD. A statute so-called.'4 

POCKET SHERIFF. In English law, a sherifft® 
appointed by the sole authority of the crown, with- 
out the usual form of nomination by the judges in 
the exchequer.'® 

POCKET VETO. Nonapproval of a legislative act 
by the president or state governor, with the result 
that it fails to become a law, not by a written dis- 
approval (a veto in the ordinary form),*” but by re- 
maining silent until the adjournment of the legisla- 


{a] Broncho-pneumonia is so a3 
rarely observed in adults or even in 12. Phenix ‘v. 
children over the age of six that it is} 443, 281 SW 
emphatically entitled the pneumonia [a] 


of infancy. Beck v. Maryland Cas- 
ualty Co., 2 La. A. (Orleans) 16, 17. 


PNEUMONIA—PG:NA VEL REMEDIUM, 


“Knife” see 35 C. J. p 915. 
State, 103 Tex. Cr. 
567, 568. 

Pocketknives as subject of 
customs duties.—U. S. y. Silberstein, 
99 Fed. 263 [aff 105 Fed. 1005, 44 25. 


ETC. 


tive body, when that expiration takes place before 
the expiration of the period allowed by the consti- 
tution for the examination of the bill by the execu- 
tive.1® 

PODER. In Spanish law, power; authority, for 
example, to act for another.?® 

PODIATRY. Chiropody;*° the surgical, medical, 
or mechanical treatment of any ailment of the human 
foot, except the amputation of the foot or any of the 
toes, and also without the use of an anesthetic other 
than a local one.*? 

POD NET. A species of fishing net also called 
“Duteh net.”?? 

PNA AD PAUCOS, METUS AD OMNES.?? 

PCNA AD PAUCOS, METUS AD OMNES PER- 
VENIAT.?4 

PENA POTIUS MOLLIENDZ: QUAM EXAS- 
PERANDA, SUNT.?° 

PENA SUNT RESTRINGEND &.2 

P@NA EX DELICTO DEFUNCTI HARES 
TENERI NON DEBET.?* 

PENA GRAVIOR ULTRA LEGEM POSITA 
AESTIMATIONEM CONSERVAT.?S 

PENA NON DEBET ANTEIRE CRIMEN.?°® 

P@NA NON POTEST, CULPA PERENNIS 
ERIT.*° 

PENA SUOS TENERE DEBET ACTORES 
[AUCTORES] ET NON ALIOS.?+ © 

PENA TOLLI POTEST, CULPA PERENNIS 
ERIT.?? 

PENA VEL REMEDIUM EX INCREMENTIO 
QUOD PRIUS ERAT NON TOLLIT.*? 


ment to few, dread or fear to all.” 
Bouvier L. D. 

24. A maxim meaning “If punish- 
ment. be inflicted on a few, a dread 
comes to all.” Black L. D. 


A maxim meaning ‘“Punish- 


97. Johnson v. Continental Casual- | CCA 686]. ments should rather be softened than 
ty Co., 122 Mo. A. 369, 371, 99 SW 473. 13. See Pistol 48 C. J. p 1210. aggravated.’ Morgan Leg. Max. 

Death resulting from pneumonia 14. Black L. D. [cit Brownl. pt 2 p 26. A maxim meaning ‘“Punish- 
caused by a wound or other injury | 81]. ments should be restrained.” Pelou- 
see Homicide § 55. 15. “Sheriff” see Sheriffs and Con-]| bet Leg. Max. 

98. State v. Manning, 107 Mo. A.| stables [35 Cyc 1488]. 27. A maxim meaning “The heir 
51, 56, 81 SW 223, 225 (so held, where I6. Black LL. . [eit Blackstone | ought not to be bound by a penalty 
the form “P. N. R.” was used in a ee p 342; 3 Stephen Comm. pj] arising out of -the wrongful act of 
prescription for an intoxicant sold, | 23]. the deceased.” Burrill L. D. 
instead of the statement required by 17. “Veto” see [40 Cyc 200]. See 28. A maxim meaning “A heavier 
statute that such intoxicant was|also Statutes ae Cyc 962]. punishment put beyond the law pre- 
“prescribed as a necessary remedy’’). 18. Black L. serves esteem.” Morgan Leg. Max. 

99. Black L. D. 19. ae ® Pipiteled ait See 29. A maxim meaning _‘‘Punish- 

“Night poaching’ see Game § 17] Agency 2C. J. ment ought not to precede accusa- 
note 52 [dl]. [a] Poder Tonerareae general | tion.”” Lofft Max. No. 120. 

Trespass on: power, for example, to administer [a] It is to be noted (1) that com- 


Fisheries see Fish §§ 36-39. 
Private lands see Game § 17. 
1. Escriche Diccionario. 

pers 48 C. J. p 422. 
2. FEscriche Diccionario Suplemen- 


See Pau- 
[b] 


property, which must be in writing. 
Spanish Civ. Code art. 1280 (5); 
ippine Civ. Code art 1280 (5); 
Rico Civ. Code § 1247 (5). 

Poder nacional.—A branch of 


pilers, in translating this maxim, 
have rendered ‘“crimen’’ by ‘‘crime.” 
See Morgan Leg. Max.; Peloubet Leg. 
Max. (2) The word, however, has 
another sense, namely “accusation or 


Phil- 
Porto 


to p 369. the government as poder legislativo. | charge.” See Black L. D.; Burrill L. 

8. Spanish Civ. Code art 244 (9);]Escriche Diccionario. See also Agen-| D. (where, as the context shows, it 
Philippine Civ. Code art 244 (9). ° cy § 53. must be here used). 

4 Webster Int. D. [quot Mills v. -[e] Poder para testar.—The au- 30. A maxim meaning ‘“‘Punish- 
Flynn, 157 Iowa 477, 1837 NW 1082, | thority to execute another’s will. Es- | ment cannot be, crime will.be, perpet- 
1084]. eriche Diccionario. See also Wills] ual.’ Peloubet Leg. Max. ° 

5. Pocket: [40 Cye 1102]. 31. A maxim meaning “Punish- 
Flue see Flue Pocket 26 C. J. p 744. 20. Act Cong. May 28, 1918 (40] ment ought to bind its own authors 
Picking a see Pick 48 C. J. p 1178.| Stat. L. p 560) [quot Howerton v.} [those who have caused it,] and not 

6 Maxim Mfg. Co. v. Imperial | District of Columbia, 289 Fed. 628, others.” Burrill aD Compare 
Mach. Co., 286 Fed. 79, 83. 629]. See Chiropodist 11 C. J. p 757. | Black L. D. (which, omitting the al- 

7. Webster Int. D. 21. Act Cong. May 23, 1918 (40 ]| ternative ‘‘auctores,” translates ‘‘suos 


fa] “The pocket of’ a person 
named indicates, naturally and suffi- 


ciently for the purposes of an indict-, 


ment, a pocket in the clothing worn 
by him. Com. vy. Sherman, 105 Mass. 
169; 002. 

8. Webster New Int. D. 

[a] As to pocket a venire.—Kep- 
pele v. Williams, 1 Dall. (Pa.) 29, 1 
L, ed. 23. 

9. “Statute merchant” see [36 Cyc 
927]. 

10. Black L. D. [quot Wharton L. 
Lex. ]. 


Stat. L. p.560) [quot Howerton v. 
grate of Columbia, 289 Fed. 628, 
[a] “Osteopathy” distinguished.— 
Howerton vy. District of Columbia, 289 
eee 628, 629. See also 46 C. J. p 
4 
22. See Rea v. Hampton, 101 N. C. 
51, 52, 7 SE 649, 9 AmSR 21 (where 
it appeared that the use of such nets 
was forbidden by statute in certain 

waters in North Carolina). 
“Dutch net” see 19 C. J. p 840. 
23. A maxim meaning “Punish- 


actores’” as “the guilty’’). 

32. A maxim meaning ‘“‘The pun- 
ishment can be removed, but the 
crime remains.’ Bouvier Types NDy 
(where, however, the Latin maxim is 
quoted from Houghtaling v. Kelder- 
house, 1) Park... Gr: .CNi -¥3) 2418, 242 
[where it is misquoted from Browne 
v. Crashaw, 2 Bulstr. 154 (where, in- 


stead of ‘‘tolli’ the word ‘mori’ ap- 
pears) ]). ’ 
33. A maxim meaning “Neither 


punishment nor remedy takes away 
from the increase which was before.” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


POINT.*4 [§ 1] A. As a Noun. 


definite position but no extent in space;®> a place 


considered as to its position only.°®¢ 


In a boundary, the extremity of a line.37 

In mathematics, that which has neither parts nor 
extent, but position only;*8 an end of a line seg- 
ment;*® a single intersection of two lines or curves, 


or of three surfaces, and so on.*° 


In practice, a distinet proposition or question of 
law arising or propounded in a ecase;*! although in a . 
less usual connection, the term may relate to “fact” 
and has been construed as synonymous with that 


word.*2 


In the printing trade, the standard unit of measure 
of type bodies, being .0138+ or approximately %e 


of an inch.*3 


‘In railroad terminology, a tapering rail, as in a 
frog or a switch; plural, in British usage, a switch.*# 


Morgan Leg. Max. 

34. Point: 

Division see Division 18 C. J. p 1407 
note 95 [cl]. 
‘Terminal. see Terminal [38 Cyc 187 

note 41]. 

“Cardinal point’? see 9 C. J. p 1285. 

35. Webster New Int. D. [quot 
Vergara v. Kenyon, (Tex. Commn. 
A.) 261 SW 1009, 1011]. 

36. Webster’ New Int. D. 
Vergara v. Kenyon, supra]. 

37. See Boundaries § 7 note 7. 

38. Webster New Int. D. [quot 
Vergara v. Kenyon, (Tex. Commn. A.) 
261 Sw 1009, 1011]. 

[a] “Fixed mathematical point.” 
—Wood v. Stafford Springs, 74 Conn. 
437, 440, 51 A 129. 

39. Webster New Int. D. [quot 
Vergara v. Kenyon, (Tex. Commun. A.) 
261 SW 1009, 1011]. 

40. Webster New Int. D. 
Vergara v. Kenyon, supra]. 

41. Black L. D. [cit Kent v. State, 
64 Ark. 247, 251, 41 SW 849]. 

[a] “Point of evidence,” as a sub- 
ject of decision, is a question as to 
the competency of a witness, or the 
competency or relevancy of evidence. 
See Lower Augusta v. Selinsgrove, 64 
Pa. 166, 168 [quot Edinburg Poor Dist. 
v. Strattanville Poor Dist., 188 Pa. 
373, 41 A 589; Spring Tp. Overseers 
of Poor v. Walker Tp. Overseers of 
Poor, 1 Pa. Super. 383, 385] (where, 
in construing a provision for excep- 
tions to any decision ‘‘upon any point 
of evidence,’ it was said: “A point 
of evidence cannot by any latitude of 
construction be considered to mean 
whether the entire testimony makes 
out the case or proves the facts. It 
means evidently whether a. witness 
offered is competent or whether evi- 


[quot 


[quot 


. dence offered is competent or relevant 


as tending to prove any fact’ material 
to the issue’’). 

[b] “Point of law,” as a subject of 
decision, is a question of law applica- 
ble to the facts as they may be found 
by the court which the party may 
propose in the shape of a written 
point and to which the party may 
require an answer. Lower Augusta 
v. Selinsgrove, 64 Pa. 166, 168 [quot 
Edenburg Poor Dist. v. Strattanville 
Poor SDistivevss Geo 37350 4a A 15393; 
Spring Tp. Overseers of Poor v. Walk- 
er Tp. Overseers of Poor, 1 Pa. Su- 
per. 383, 385]. 

[ec] “Point or question’ submit- 
ted to a judge, upon which, by Sess. 
L. (1861) c¢ 25 p 136, he is required 
to give his opinion in writing, while 
not in all cases easy to define, in case 
of a demurrer can apparently “mean 
no more than one of the grounds of 
demurrer. specified in the statutes.” 
Commonwealth Ins. Co. v. Pierro, 6 
Minn. 569 

{d] Point upon which circuit 
judges disagree, within the meaning 
of a provision for its certification to 
the U. S. supreme court, must be a 
question of law, not of fact; must 


POINT 


A place having 
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Of land, where the land juts out into water.*® 
On the line or road of a common carrier, a sta- 


tion;*® a station or point where it does its regular 


business as a common earrier.** 

Point of destination. 
business or residence of the consignee of goods, and 
not a mere common terminal point, as a depot in the 


Ordinarily, the place of 


case of a railroad, or a wharf in the case of a steam- 


ship.*8 


Point of intersection.*? 
the point where the middle or centre lines of the two 
intersect ;°° the space common to both where they 


Of two streets or roads, 


cross; the area within that rectangle.*? 


follows: 


Point reserved. In practice, a ‘term described as 
When, in the progress of the trial of a 


cause, an important or difficult point of law is pre- 


arise in the progress of the cause and 
not incidentally or in relation to col- 
lateral matter after a judgment or de- 
cree, and cannot be a matter within 
the discretion of the court, although 
it may include a question in connec- 
tion with the discretion of the court 
below, involving the right of the mat- 
ter in controversy. Daniels v. Chica- 
go} ete.,.R. Co, 3) Wall... CUS. )y 250; 
254-256, 18 L. ed. 224. 

[e] “Points” have been defined as 
meaning (1) “requests for charge 

. . Statements of the rules or par- 
ticular portions of the law, which 
counsel deem applicable to the special 
facts of the case” (Myers v. Kingston 
Coal Co:, 12:6. Paz 582) 598, 17) A 891)s 
(2) “eenerally isolated and often ab- 
stract propositions framed, not so 
much upon the real aspects of the 
evidence, as they are to express the 
extremes of the case, and to lead to 
the expression of opinions upon the 
theoretical rather than the practical 
questions of the cause” (Roberts v. 
Roberts, 54 Pa. 265, 269). 

{f{] “Pcints” and “propositions” 
are synonymous as used in a rule of 
court making them the basis for a 
brief. Wright v. Maddox, (Tex. Civ. 
A.) 286 SW 607, 609 [quot Afflerbach 
v. Yorktown Independent School 
Dist., (Tex. Commn. A.) 289 SW 1003, 
1005]. 
ver, (Tex. Civ. A.) 295 SW 320, 323. 

[tg] “Grounds” are practically 
synonymous with “points” as used in 
application for appeal. Peo. v. Preci- 
adoyeoly Cal. As 519) 1160 P1090), 109. 
{quot Peo, v. Wilkins, 67 Cal. A. 758, 
228 P 367]. 

42. Taylor v. State, 17 Ala. A. 28, 
81 S 364; Kent v. State, 64 Ark. 247, 
251, 41 sw 849 (construing the phrase 
“corroborated ‘on any polint’” as ap- 
plied to testimony). 

“Pact” see 25 C. J. p 335. 

43. Lanston Monotype Mach. Co. 
v. Pittsburgh Type Founders Co., 276 
Fed. 921. : 

44. Webster New Int. D. See 
Gibbs v. Great Western R. Co., 11 Q. 
IID RS say ly) LOSE CHP 208, 210 
(where an employee of a railroad 
whose duty it was to oil the mecha- 
nism and apparatus by which the 

‘points” were operated from the “‘sig- 
nal-box” was held not to have 
“charge or control’ of the “points” 
so as to render the railroad liable un- 
der a statute imposing liability for 
injuries caused by the negligence of 
any employees having “charge or con- 
trol of ‘any signal, points, locomotive 
engine, or train upon a railway’’). 
In Cogbill v. Louisiana, etc., R. Co., 
152 Ala. 154, 44 S 683, 685, where it 
appeared that the English statute un- 
der consideration in the preceding 
case was adopted in Alabama, first 
without the words “points” follow- 
ing the word “signal,” but later with 
“points” inserted after “signal,” the 
court erroneously assumed _ that 
“points” was an apparatus for giving 


See Gulf, etce., R. Co. v. Tar- 


sented to the court, and the court is not certain of the 
decision that should be given, it may reserve the 


signals, apparently being confused by 
reason of its proximity to the word 
“signal,” and by the language of the 
English case, supra, to which it re- 
ferred, in speaking of the mechanism 
as being operated from the “signal- 
box,” the English case having refer- 
ence to an automatic switch. 

45.. The Margaret,:9 P. D. 47, 50 
L. T/ Rep. N. S. 447, 448 (“The ques- 
tion to be considered is, What is the 
meaning of the rule which says that 
‘steam vessels navigating against the 
tide shall, before rounding the fol- 
lowing points, viz.: . . .; Black- 
wall Point, ease their engines, and 
wait until any other vessels rounding 
the point with the tide have passed 
clear’? It seems to me that the first 
thing to be considered is, what is the 
meaning of ‘point’? Now, it is clear 
that the officers of this vessel knew 
what was meant. It is a nautical 
rule, and is written, therefore, in 
nautical language, and it is written 
with regard to a winding river where 
there are what sailors call ‘points,’ 
that is, where the land goes from a 
straight line into the river, so that 
the river is obliged to wind round 
the point. Therefore the point is not 
a mathematical point, and it seems to 
me that the proper way of defining 
the ‘point,’ under these circumstances, 
is this: that the point begins where 
a vessel having to go round it, either 
up or down the river, would, if there 
were nothing in the way, be obliged 
to use its steering gear for the pur- 
pose of continuing her course, and 
that it ends where the necessity of 
using the steering gear ceases. 
Therefore the point lies within those 
limits’). 

[a] “Rounding the point.’-—The 
Margaret, 9 P. D. 47, 49. 

46. Schanen- Blair Co. v. Southern 
Pac. Co., 68 Or. 106, 136 P 886, 889. 

[a] “Directly intermediate 
points.”—Schanen-Blair Co. v. South- 
on Pac: Co. 68. Or W0Gyeds6= PESse, 

47. Santa Fé, etc., R. Co. v. Grant 
Bros. Constri: Co) 13. Ariz, T8610 ser 
467, 469. See Black v. U. S., 91 U.S.: 
267, 269, 23 L. ed. 324 (where, within 
the terms of a contract, a certain mil- 
itary post has been held a “point” at 
which articles should be received for 
transportation). 

“Terminal point” see Terminal [38 
Cyc 187 note 41]. 

48. Saunders v. Adams Express 
Cot, T8 Ny De ey 440, VL Ag 60> Cie 

“Place of destination” see Destina- 
aon 18 C. J. p 974 text and notes 81- 


i 49. “Intersection” see 33 C. J. p 
Ds 


{a] “Points of intersection.”— 


Bridgett v. Wandsworth, 93 L. T. 
Rep. N. S. 519, 52 

50. See Intersection 33 ae J. p 475 
note 70 [b]. 

51. Fournier v. Zinn, 257 Mass. 


575, 154 NE 268, 269. 
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point, that is, decide it provisionally as it is asked by 
the party, but reserve its more mature consideration 
for the hearing on a motion for a new trial, when if it 
shall appear that the first ruling was wrong, the ver- 
dict will be set aside.®? 
Points and authorities. A synonym for “brief.”>3 
Other phrases: “About twelve feet easterly of the 
point where the accident occurred,”** “at a point 163 
feet easterly from Main Street,”°> “between two 
points,”°® “intermediate — points,’’57 
points,”®% “point in question,”®® “point of june- 
tion,”°° “point of navigability,’®! “point practicable 
on a public road,”*? “transportation of passengers 
. . from any point within this State to any 
point within this State.’’® 
[§ 2] B. Asa Verb. Aim;° indicate, show, make 
manifest; often with “out.” 
POINTER DOG.°® <A bird dog, used in hunting 


“meeting - 


POINT—POISONOUS 


occupation of pointing, a trade or occupation inei- 
dental to that of a brickman.°® 

POINTING. As used of dogs, standing and intent- 
ly looking in one direction; the attitude taken in 
setting birds.7° In brick masonry, finishing up the 
lines of mortar, and replacing defective or broken 
brick in the walls.7+  ' 

POINT OF DESTINATION.”? 

POINT OF INTERSECTION.*$ 

POINT RESERVED." 

POINTS AND AUTHORITIES.’ 

POISON.’?® To administer poison to; attack, in- 
jure, or kill by poison.7* Also, to taint; mar; im- 
pair; vitiate; corrupt.7® 

POISONOUS.’® Having the properties of a poi- 
son; containing poison; venomous.®°® 

Phrases: “Poisonous drugs or chemicals, poi- 
sonous germ,”’? “poisonous liquid,’’’* “poisonous or 


IIS 66 


birds.67 injurious to the health,’** “poisonous substance.’”’8® 
POINTER OF WALLS.®® One engaged in the 
52. Black L. D. “Aim” not synonymous see 2 C. J. {a] “Poisoning 2 horse.’’—Glines 
53. Duncan v. Kohler, 37 Minn.|p 1025 note 43 [a]. v. Smith, 48 N.H. 259; 266, 

379, 381, 34 NW 594 (as the’ term 65. Century D. 78. Century D. , 

“brief”? is employed and used in this fa] “Point out.”—Dennehey | v. [a] “Tried by a poisoned jury, 


Woodsum, 100 Mass. 


poisoned Judge, and he is in jail 


country). 

“Brief” see 9 C. J. p 499. 

54. Wood v. Stafford POT eeS, 74 
Conn. 437, 439, 440, 51 A 


- 55. Wood v. Stafford ee nee, su- 

ra. 

Bored See Between 7 C. J. p 1146 note 
57. See Intermediate 33 C. J. p 


269 note 56. 


ee See Meet 40 C. J. p 628 note 
@ 
' 59. State v. Kellis, 193 Ind. 619, 


141° gee Bots OOS. 
60. Ue S. *v. Oregon, etc.) R. Co 
‘164 U. S.' 526, 540, 17 SCt 165, 41 Th: 
aa oe 

Hobart v. Hall, 
44g 


wick, 31- Minn. 297, 301, 17 NW 626, 
47’ AmR 789. 

' 62. Barton’s Application, 111 Or. 
FAAS 225 P 322, S24: 

63. State v. Burr, 79 Fla. 290, 333, 
84 S 61 (as used in a statute it might 
well mean transportation between the 
stops of a street railroad car). 


oe See Aim 2 C. J. p 1025 note 42 
[a]. 


174 Fed. 433,. 
“Union Depot, etc. Co. v. Bruns-, 


195,08 198;) > Wale 
liams v. Spokane Falls, etc., R. Co., 44 
Wash. 363, 87 P 491, 492. 

“Indicate” see 31 C. J. p 546. 

“Show” see [36 Cyc 434]. 

66. See Pointing post. 

“Dog” see 19 C. p 383 

67. _ Gunn v. State, 89 Ga. 341, 15 


See Pointing post. 

‘69. Wilson v. Northwestern Mut. 
Ae Assoc., 538 Minn. 470, 479, 55 NW 
626 


70. Citizens’ Rapid-Transit Co. v. 
Dew, 109 Tenn. 317, 319, 45 SW 790, 
66 AmSR 754, 40 LRA 518. 

“Pointer dog”’ see ante. 

71. Wilson v. Northwestern Mut. 
me Assoc., 53 Minn. 470, 475, 55 NW 
626. 

“Pointer of walls” see ante. 

72. .See Point § 1 text and note 48. 
73. See Point § 1 text and notes 

5 


74. See Point § 1 text and note 52. 
75. See Point § 1 text and note 53. 
I Poisonous post; Poisons 

EXD Ore age 1 alle 


77. Century D. 


because of a poisoned sen- 
tence.”—Rex v. Ivens, (Man.) 51 
DomL R738, ° 41,.. 32 .CanCr@as geos- 
[L920] 2 WestWkly TAT. 


79. See Poison ante; Poisons 50 


Cae pee 
80. Century D. 
81. 


Stasek v. Banner Coffee Co., 
164 Wis. 538, 159 NW 945. 

“Drug” see 19 C. J. p 766. 

“Chemical” see 11 C. J. p 748. 

82. Farmer v. Massachusetts Mut. 
Ace. Assoc, 219 Pa. 71,67 A 927, 92:8) 
123 AmSR 621. 

83. Kelly v. Ross, 165 Mo. A. 475, 
148 SW 1000, 1002. 

“Liquid” see 37 C. J. p 1263. 

84. Com. v: Kebort, 212 Pa. 289, 61 
A 895, 896. 

85. State v. Labounty, 63 Vt. 374, 
21 A 730, 731 (as including Paris 
hee “Paris green” see 46 C. J. p 


[a] “Poisonous or infectious sub- 
stances.’”—Farner v. Massachusetts 
Mut. Ace. Assoc., 219 Pa. 71, 73, 67 A 
927, 123 AmSR 621. “Substance” see 
[387 Cye 505]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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POISONS 


By WiLu1AmM Horcan 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1042] 


ANALYSIS 
I. DEFINITIONS [§ 1] p 1043 


II. REGULATION OF SALE, POSSESSION, AND USE [95 2-3] p 1043 
A. Constitutionality of Statutes [§ 2] p 1043 
B. Construction and Operation of Statutes [§ 3] p 1044 


III. CIVIL LIABILITY RESULTING FROM SALE, USE, OR EXPOSURE [§5§ ae p 1045 
. In General [§ 4] p 1045 
Sale without Label [§ 5] p 1046 
Sale under False Label [§ 6] p 1046 
Use Other than That for Which Sold [§ 7] p 1046 
. Exposure [§ 8] p 1046 
Contributory Negligence [§ 9] p 1046 
. Actions [§§ 10-15] p 1047 
1. In General [§ 10] p 1047 
2. Venue [§ 11] p 1047 
3. Pleading [§ 12] p 1047 
4, Evidence [§ 13] p 1047 
5. Trial [§§ 14-15] p 1048 
a. Province of Court and Jury [§ 14] p 1048 
b. Instructions [§ 15] p 1048 


Db Od > 


IV. OFFENSES OTHER THAN THOSE UNDER PARTICULAR FEDERAL STATUTES [§§ 16-37] 
. p 1048 
A. Sales and Labeling; Prescriptions; Possession and Use [§§ 16-32] p 1048 
1. Sales and Labeling [§ 16] p 1048 
2. Prescriptions [§ 17] p 1049 
3. Possession and. Use [§ 18] p 1050 
4. Criminal Prosecutions [§§ 19-31] p 1050 
a. Indictments and Informations [\§ 19-21] p 1050 
(1) In General [§ 19] p 1050 
(2) Alleging Intent [§ 20] p 1051 
(3) Negativing Exceptions or Exemptions [§ 21] p 1051 
b. Defenses [§ 22] p 1052 
e. Variance [§ 23] p 1052 
d. Evidence [§§ 24-27] p 1052 
(1) Judicial Notice [§ 24] p 1052 
(2) Burden of Proof, and Presumptions [§ 25] p 1062 
(3) Admissibility [§ 26] p 1053 
(4) Weight and Sufficiency [§ 27] p 1054 
e. Trial [§§ 28-30] p 1055 
(1) Province of Court and Juru [§ 28] p 1055 
(2) Instructions [§ 29] p 1055 ‘ . 
(3) Verdict [§ 30] p 1056 
f. Sentence and Punishment [§ 31] p 1056 
5. Civil Action To Enforce Penalty [§ 32] p 1056 
B. Administering, and Mixing.with Food or Drink [§§ 33-37] p 1057 
1. Administering [§§ 33-34] p 1057 


Se a a ae eS a eT eS eke ede Ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Se 
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a. In General [§ 33] p 1057 
b. Elements [§ 34] p 1057 
Mixing with Food or Drink [§§ 35-36] p 1058 
a. Distinguished from Administering [§ 35] p 1058 
b.. What Constitutes Food or Drink [§ 36] p 1058 
Criminal Prosecution [§ 37] p 1058 


V. OFFENSES UNDER PARTICULAR FEDERAL STATUTES [§§ 38-71] p 1059 
A. Anti-Narcotic Act [§§ 38-58] p 1059 . 
1. Purpose of the Act [§ 38] p 1059 


ep us OO DOD 


. Constitutionality of Act [§ 39] p 1059 

. Validity of Regulations under Act [§ 40] p 1059 
. Construction of Act [§ 41] p 1060 

. Offenses under Act [§§ 42-45] p 1060 


a. Failure To Register and Pay Tax {§ 42] p 1060 

b. Selling or Purchasing from Unstamped Package [§ 43] p 1061 

ce. Selling, Distributing, Etc., without Required Order Form [§ 44] p 1061 
d. Possession [§ 45] p 1062 


. Criminal Prosecutions [\§ 46-54] p 1062 


a. Indictments and Informations [§§ 46-48] p 1062 
(1) Im General [§ 46] p 1062 
(2) Alleging Intent [§ 47] p 1063 
(3) Negativing Exceptions or Exemptions [§ 48] p 1063 
b. Defenses |§ 49] p 1064 
e. Variance [§ 50] p 1064 
d. Hvidence [§§ 51-54] p 1064 
(1) Burden of Proof [§ 51] p 1064 
(2) Presumptions [§ 52] p 1065 
(3) Admissibility [§ 53] p 1065 
(4) Weight and Sufficiency [§ 54] p 1066 


7. Trial [§§ 55-57] p 1066 


a. Province of Court and Jury [§ 55] p 1066 
b. Taking Case from Jury [§ 56] p 1067 
c. Instructions [§ 57] p 1067 


8. Sentence and Punishment [§ 58] p 1068 

B. Manufacture of Smoking Opium [§§ 59-64] p 1068 
-1. Purpose and Application of Act [§ 59] p 1068 
2. Constitutionality of Act [§ 60] p 1068 
3. Construction of Act [§ 61] p 1068 
4. Offenses [§ 62] p 1068 
5. Criminal Prosecutions [§§ 63-64] p 1068 


a. In General [§ 63] p 1068 
b. Sentence and Punishment [§ 64] p 1069 


C. Narcotic Drug Import and Export Act [§$°65-71] p 1069 


Als 
2. 
3. 


Constitutionality of Act [§ 65] p 1069 
Construction of Act [§ 66] p 1069 
Offenses [§ 67] p 1069 


4. Criminal Prosecutions [§§ 68-71] p 1069 


a. Indictment [§ 68] p 1069 

b. Evidence [§ 69] p 1069 

e. Trial [§ 70] p 1070 

d. Sentence and Punishment [§ 71] p 1070 


CROSS REFERENCES 


Adulteration of food see Adulteration 2 C. J. p 1; Food Poison—Continued: 


§ 25 et seq. 


ine tanien of poisoning see Libel and Slander §§ 149, 
15 


Injury to workman in course of employment see Work- 
men’s Compensation Acts §§$ 63-77. 

Intrusion of roots or branches of noxious trees’ see Ad- 
joining Landowners § 95. , 

Malicious mischief see Malicious Mischief § 8 text and 
notes 91,92. 

Negligence of druggist in delivering poisonous for harm- 
less substance see Druggists §§ 44-71. 

Poison: ’ 
Abortion by see Abortion § 4. 
Homicide by use of see Homicide § 647. 


In relation to insurance see Accident Insurance § 131 
soe and notes 40, 41, §§ 133-138; Life Insurance § 
Killing or injuring: ' 
Animal by use of see Animals § 488, 
Dog by use of see Animals § 501. . 
Sale of by druggist see Druggists §§ 45-52. 
Taking fish by see Fish § 48 text and note 37. 
Polen s a purden ae arse eee ee gee Homicide § 81. 
olice regulations as to drugs and medicin - 
stitutional Law § 1079. 2 eer. es 
Taxes on narcotics see Internal Revenue § 170 


ee and other noxious plants see Agriculture §§ 47- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1-2] 


[§ 1] “Poison” may well be defined as any sub- 
stance which, when introduced into the system, either 
directly or by absorption, produces violent, morbid, 
or fatal changes, or which destroys living tissue with 
The term includes nar- 


which it comes in contact. 


POISONS. 


I. DEFINITIONS 


cotic drugs used in poisonous doses.” 
‘Hoison” is defined in some of the regulatory stat- 
utes,® and by statute in some jurisdictions the power 
to declare an article or substance poisonous has been 
lodged in certain public bodies.* 
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The term 


II. REGULATION OF SALE, POSSESSION, AND USE 


[§ 2] A. Constitutionality of Statutes.® 
the states have statutes regulating the possession, 
sale, labeling, and use of poisons,® and the posses- 
and prescribing of narcotic 
Such statutes are uni- 
formly held to be valid’ as within the police power 
of the legislature,® and within its power to legislate 


sion, sale, dispensing, 
and habit forming drugs.” 


1. Hiller v. State, 116 Nebr. 
218 NW 386, 58 ALR 1322. 

[a] Other definitions.—(1) ‘An 
agent which, when introduced into 
the animal organism, is capable of 
producing a morbid, noxious, or dead- 
ly effect upon it.” Webster Int. D. 
[quot Boswell vy. State, 114 Ga. 40, 
44, 39 SE 897]. (2) “Any substance 
that when taken into the system acts 
in a noxious manner by means not 
mechanical, tending to cause death or 
serious detriment to health.”  Stand- 
ard D. [quot Boswell vy. State, supra]. 
(3) “Any substance which, when ap- 
plied to the body externally, or in any 
way introduced into the system, with- 
out acting mechanically, but by its 
own inherent qualities, is capable 
of destroying life.” 2 Beck Med. Jur. 
[quot Peo. v. Van Deleer, 53 Cal. 147, 
149]. (4) “Any substance which, 
when introduced into the animal or- 
ganism, is capable of producing a 
morbid, noxious, or deadly effect.” 
Preferred Mut. Acc. Assoc. v. Beidel- 
man, 1 Mon. (Pa.) 481, 482. (5) “A 
substance having an inherent delete- 
rious property which renders it, when 
taken into the system, capable of de- 
stroying life.’ 2 Wharton & S. Med. 
Jur. § 1. (6) “A substance of defi- 
nite chemical composition, which, 
when taken into the living organism, 
is capable of causing impairment or 
cessation of function.” Bouvier L. D. 
[quot Boswell v. State, supra]. (7) 
“Any substance which, when taken 
into the body, and either by being ab- 
sorbed, or by its direct chemical ac- 
tion upon the parts with which [it 
comes] in contact, or when applied 
externally and entering the circula- 
tion, is capable of producing delete- 
rious effects.’”’” Wormley Med. Jur. 
[quot Boswell v. State, supra]. (8) 
“A substance taken internally, seri- 
ously injurious to health and often 
fatal to life.” Bacon v. U. S. Mutual 
Acc. Assoc., 44 Hun 599, 602, 8 NYSt 
523. (9) “A substance which, when 
administered in small quantity, is 
capable of acting deleteriously on the 
body.” Dougherty v. Peo., 1 Colo. 514, 
519. (LO) ie TA substance. [which] 
when taken into the body, is capable 
of destroying some part or parts of 
the body so as to leave them perma- 
nently incapable of performing their 
functions.” U. S. Mutual Acc, Assoc. 
v. Newman, 84 Va. 52, 61, 3 SE 805. 

[b] Noxious potion or substance. 
—A “noxious potion’ is defined as 
some hurtful or baneful liquid, anda 
‘noxious substance” as a solid of the 
same character. Both embrace poi- 
sons, although they are _ broader 
terms. Runnels v. State, 45 Tex. Cr. 
446,.77 SW 458. 

[ec] “fhe common understanding 
of the term ‘poison’ is that it dis- 
tinguishes substances which are thus 
fatal from other minerals and drugs. 
But while fatal in one quantity, a 
smaller amount often produces inju- 
rious. effects, varying in degree with 
the proportion given.” Peo. v. Car- 
michael, 5 Mich. 10, 18, 71 AmD 769. 

td] Confining word "to substances 


582, 


‘which taken in small doses destroy 


Most of 


formation.?? 


life has been stated to be too restrict- 
ed a definition of the term for the 
purposes of medical jurisprudence, 
and that. the quantity required to 
destroy life, even if it could always 
be accurately determined, does not 
distinguish a poisonous from a non- 
poisonous substance. Dougherty v. 
Peo., 1 Colo. 514;° Boswell v. State, 
114 Ga. 40, 39 SE 897, 

[e] Using the word in a loose 
sense, a great many things are called 
poisonous in, the sense of poisoning 
—that is to ‘say, they produce death 
—while strictly speaking they are not 
poisons. Using the word in a loose 
sense, one would say a_ person 
drowned was poisoned. U.S. Mutual 
Acc. Assoc. v. Newman, 84 Va. 52, 3 


SE 805. 
ie Peo. v. Cancel, 18 Porto Rico 
[a] “Narcotic” has been defined 


to be a medicine which in medicinal 
doses relieves pain and_ produces 
sleep, but which in poisonous doses 
produces stupor, coma, or convul- 
sions, and when given in sufficient 
quantities causes death. Peo. y. Can- 
cel, 138 Porto Rico 179. 

3. See statutory provisions. 

4. See statutory provisions. 

[a] The Pharmaceutical Society 
of Great Britain has power, by a res- 
olution passed in pursuance of Phar- 
macy Act (1868) § 2, to declare what 
articles shall be deemed to be poisons 
under Parts I and II respectively of 
Schedule A to the act. Brown v. Leg- 
Bett, (4906) 2A BS330- 

5. Of federal statutes: 
Anti-Narcotic Act see infra § 39. 
Manufacture of Smoking Opium Act 

see infra § 60. 

Narcotic Drug Import and Export Act 

see infra § 65. 

6. See statutory provisions, 

7. See statutory provisions. 

8. See cases infra this note and 
notes 9-22. 

[a] The Philippine Opium Act.— 
(1) The Philippine legislature was 
expressly authorized by the act of 
congress of March 8, 1905 to adopt 
legislation upon the importation and 
sale of opium in the Philippine Is- 
lands. Therefore the act (No. 2381 
Philippine Legislature) is valid. It 
is a police measure. U.S. v. Wayne 
Shoup, 85 Philippine 56. C2) a LS 
not invalid as violative of those pro- 
visions of the Philippine Bill of 
Rights prohibiting the imposition of 
fines, or the infliction of cruel or un- 
usual punishments. (U.S. v. Sing, 37 
Philippine 211; U. S. v. Valera Ang 
Yi 85 2.6 Philippine 598), (3) and was 
not impliedly repealed by USCA tit 
26 §§ 211, 691-708; Act Congr. Dec. 
17, 1914 [ Harrison "Narcotic Act] (U. 
S. v. Tan Oco, 34 Philippine 772). 

[b] In Canada the Opium and 
Narcotic Drug Act of (1923, amended 
in 1925, has been held an act for cre- 
ating a new crime and therefore with- 
in the power of the Dominion parlia- 
ment. Ex p. Wakabayashi, 39 B. C. 
310, [1928] 3 DomLR 226, 49 CanCr 
Cas 392, [1928] 1 WestWkly 487. 

9. Cal.—Ex p. Yun Quong, 159 


for the public welfare.t° They have been held not to 
be invalid because discriminating between certain 
classes or perscns,!? because they prescribe what shall 
be presumptive evidence of guilt,'® or because they 
contain provisions making it unnecessary to nega- . 
tive statutory exceptions in an indictment or in- 
Such statutes do not infringe on the 


Cal. 508, 114 P 835, AnnCas1912C 969; 
In re Hallawell, 8 ‘CalsvA. 5635397 P. 
82.051 155= Caliniii2). (99 iP r490: 

Ky.—Katzman vy. Com., 140 Ky. 124, 
130 SW 990, 140 AmSR 359, 30 LRA 
NS 519. 

Mo.—State v. Lee, 187 Mo. 143, 38 
SW 583. 

Mont.—State v. Big Sheep, 75 Mont. 
219, 243 P1067. 

Nev.—State v. Ah Chew, 16 Nev. 50, 
40 AmR 488. 

Okl.—Stout v. State, 26 Okl. Cr. 390, 
224 P'375; Exp. Bryson, 21)'Okl.*Cr. 
152,-205 P 190. 

Philippine. —U. S. v. Wayne Shoup, 
35 Philippine 56. 

[a] A constitutional provision 
guaranteeing free exercise of reli- 
gious profession and worship cannot 
be invoked to invalidate a statute 
prohibiting the unlawful possession 
of peyote under claim of use’ for 
sacramental purposes, it being clear- 
ly within the power of the legislature 
to determine whether the practice of 
using peyote is inconsistent with the 
good order, peace, and safety of the 
state. State v. Big Sheep, 75 Mont. 
219, 243 P 1067. 

[b] Act is not unreasonable be- 
cause it does not prohibit the giving 
away of poison, although regulating 
the sale thereof. Ex p. Hallawell, 
155 Cals’ 112, 99" P 490. 

10. U.S.—Ex p. Yung Jon, 28 Fed. 
308 (Oregon statute). 

Cal.—Gregory v. Hecke, 73 Cal. A. 
268, 238 P 787. 

Ga.—Silver v. State, 13 Ga. A. 722, 
79 SE 919. 

Mont.—State v. Big Sheep, 75 Mont. 
219, 243 P 1067. 

Nev.—State v. Ah Chew, 16 Nev. 50, 
40 AmR 488. 

Or.—Ex p. Mon Luck, 29 Or. 421, 
44 P 693, 54 AmSR 804, 32 LRA 738. 

Philippine.—U. S. v. Tan Tayco, 12 
Philippine 739. 

Tenn.—Hyde vy. State, 131 Tenn. 
208, 174 SW 1127. 

Wash.—Ah Lim v. Terr., 1 Wash. 
156, 24 P 588, 9 LRA 395. 

[a] “The sale and disposition of 
such a drug [opium] may unquestion- 
ably be regulated and controlled by 
law, and whether its nature and char- 
acter are such that for the protection 
of the public its possession by unau- 
thorized persons should be prohibited 
is a question of fact and of public 
policy, which belongs to the legis- 
eye department to determine.’ Ex 

Mon Luck, 29 Or. 421, 426, 44 P 693, 
PA AmSR 804, 32 LRA’ 738) [quot U. 
Seva aan Tayco, 12 Philippine 739, 


State v. Lovell, 127 Kan. 157, 
272 P 666; Katzman v. Com., 140 Ky. 
124, 130 SW 990, 140 AmSR 359, 30 
LRANS 519; State v. Lee, 137 Mo. 
143, 88 SW 588 


7 12. State v. Mark, 69 Mont. 18, 220 
[al Rule of evidence.—Accused 


has no vested right in any presump- 
tion or rule of evidence. State v. 
Mark, 69 Mont. 18, 220 P 94. 

LG. xe. Bryson, QT OKI Cr odoas 
205 P 190. 
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rights of lberty and property guaranteed by the 
fundamental law of the state,4+ nor violate the 
ifth and Fourteenth Amendments to the federal 
constitution.1> They are not rendered: invalid, as 
vague and uncertain, by the use of such phrases as 
“lecitimate use,”’?® “for actual and necessary pur- 
poses,”!* “proper practice,”!® or “retail,’’+® without 
defining them; nor by provisions prohibiting sale ex- 
cept on the prescription of a physician, or else on 
the “personal application of some respectable in- 
habitant of full age.”’?° An act prohibiting the sale 
or delivery, or possession for the purpose of sale and 
delivery, of food or drink containing poison, is not 
invalid and unconstitutional although so construed as 
to make a violation thereof an offense irrespective of 
knowledge of the presence of the poison in the arti- 
ele;?! nor, on the other hand, is a statute unreason- 
able and unconstitutional which makes only a con- 
scious and voluntary offense punishable, because un- 
der it one may have possession of the prohibited ar- 
ticle innocently and without knowledge.?? In some 
jurisdictions the power to regulate the manufacture, 
sale, and use of poison has been conferred on public 
bodies or officers,?* and such acts have been held con- 
stitutional.?# 

[§ 3] B. Construction and Operation of Statutes.?° 


The construction and operation of statutes relating’ 


to poisons are governed by general principles apphea- 
ble to all statutes.2® Those regulating the sale, in- 
troduction, and transportation of narcotics apply to 
physicians as well as to others,?" except only where 
the use of narcotic drugs is necessary in the treat- 


268, 238 P 787; 


14. Katzman v. Com., 140 Ky. 124, 
Austr. C! li. 626: 


POISONS 


v 


Baxter v. Ah Way, 8 


[§§ 2-3 


ment of disease, and then they may be prescribed only 
in the quantities and in such manner as designated in 
the statute.*® Statutes requiring the labeling of poi- 
sons do not apply to articles of merchandise in the 
manufacture of which poison is incidentally used,?® 
nor to medicines which contain poisonous ingredi- 
ents,*° unless the ingredients make the medicine it- 
self a poison.*+ But in some jurisdictions the stat- 
utes prohibiting the sale of poisons by other than 
registered persons are not confined to the sale of 
poison in its simple state, or of preparations of pol- 
son, but extend to the sale of a compound containing 
poison as one of its ingredients.*? A general statute 
applying to all persons selling poisons, and requiring 
the labeling of all poisons without restriction, is not 
repealed or affected by a subsequent statute applying 
only to persons of a class and to the sale of certain 
classified poisons,?* and under such a general statute 
one making a sale of poison not labeled may be 
lable although the substance may not be within the 
classification of poisons requiring a label under a 
later act applying to a certain class of persons,*4 
and the same rule would seem to apply in the ease of 
statutes requiring registration of sales.2> <A statute 
requiring persons gelling medicine, belonging to a 
class known as poisonous to mark the package with 
the word “poison” has been held to apply only to 
the sale of poisons usually sold by druggists and 
apothecaries and not to poisonous articles other than 
medicines,®® and such statutes have been held not to 
apply to a druggist compounding medicine upon a 
physician’s preseription;** and likewise have been 


less prescriptions and ready com- 
pounded preparations, such as Doy- 


130 SW 990, 140 AmSR 359,.30 LRA 
NS 519; State v.. Lee, 137 Mo, 143, 38 
SW 583; Ex p. Mon Luck, 29 Or. 421, 
44 P 693, 54 AmSR 804, 32 LRA 738. 

[a] Possession of opium without 
having license therefor, or without 
having obtained it on the prescription 
of a physician or pharmacist for me- 
dicinal purposes, may be made a 
criminal offense by an act of the leg- 
islature, and such act is not uncon- 
stitutional as being an infringement 
on the rights of liberty and property 
as guaranteed by the fundamental 
law. Ix p. Mon Luck, 29 Or. 421, 44 
P 693, 54 AmSR 804, 32 LRA 7388. 
aie U. S.—Ex p. Yung Jon, 28 Fed. 

Cal.—Ex p. Yun Quong, 159 Cal. 508, 
114 P 835, AnnCas1912C 969; Gregory 
v. Hecke, 73 Cal. A. 268,238 © 787. 


Nev.—State v. Ah Chew, 16 Nev. 50, 
40 AmR 488. 

Okl.—Ex p. Bryson, 21 Okl. Cr. 152, 
A Omed tL Oe 

Tenn.—Hyde v. State, 131 Tenn. 
208, 174 SW 1127. 

[a] Act which directs turning 


over to state hospital of any drugs 
found to be unlawfully possessed is 
not a taking of private property with- 
out compensation for public use, and 
is not contrary to the state or fed- 
eral constitution. Ex p. Bryson, 21 
Ol, Cra 152,-205 P9190, 

16. Com. y. Gabhart, 160° Ky. 32; 
169 SW 514; Katzman v. Com., 140 
Ky. 124, 130 SW 990, 140 AmSR 359, 
30 LRANS 519. 

Miller vy. State, 138 Oh. A. 171, 
SOFC. AG 289° 


18. Miller v. State, supra. 

19. Katzman v. Com., 140 Ky. 124, 
130 SW 990, 140 AmSR’ BDI oO) AIR AS 
NS 519. 

20. Com. v. Yealy, 21 Pa. Dist. 543. 

21. State v. Annicelli, 96 Conn. 
102, 113,A 154. 

C28 Sis ip yun, Omongs Too Cals 


508, 114 P 835, AnnCas1912C 969. 
23. See statutory provisions. 
24. Gregory v. Hecke, 73 Cal, A. 


[a] Statute conferring upon direc- 
tor of agriculture the duty of regu- 
lating -the manufacture, sales, and 
use of economic poisons, together 
with the means of enforcing the act 
by the licensing or revoking of li- 
censes of dealers, does not infringe 
upon the prohibition of Cal. “Const, 
art 1 § 14, or U. S. Const. Amendm. 
ORs prohibiting the taking of prop- 
erty without due process of law. 
Gregory v. Hecke, 73 Cal. A. 268, 238 
12s Se 

25. Of federal statutes: 
Anti-Nareotic Act see infra § 41. 
Manufacture of Smoking Opium Act 

see infra § 61. 

Narcotic Drug Import and Export 

Act see infra § 68. 

26. See Statutes [36 “Cye 1102]. 
See also In Opinion of Crown Atty., 
(Can.) [1924] 1 DomUBR /505. 

27. Stout v. State, 26 Okl. Cr. 390, 

ape a: on 
Stout v. State, supra. 
Victory Sparkler, etc., Co. v. 
Price, 146 Miss. 192, 111°S 437, 50 
ALR 1454; In re Phosphorus Match- 
es, 21 Pa. Dist: 5545 Wise v. Morgan; 
101 Tenn. 273, 48 SW 971, 44 LRA 
548; Stasek v. Banner Coffee Co., 164 
Wis. 5388, 159 NW 9465. 

[a] Matches containing phosphor. 
us have been held not within the pur- 
view of “poisons” as used in an act 
to regulate the business of apotheca- 
ries or pharmacists, and the retailing 
of drugs, chemicals, and poisons. In 
re Phosphorus Matches, 21 Pa. Dist. 
554 


39. 


Martin v. Jonesboro Drug Co., 
A. 262; Wise v. Morgan, 101 
273, 48 SW 971, 44 LRA 548. 

Compounded medicines. — 
“Poison,” as used in Shannon Code § 
6745, requiring any person selling 
any poison to have it so labeled, does 
not include any substance, in what- 
ever form sold, containing any quan- 
tity of poisonous matter, since this 
would require the labeling of number- 


30. 
2) la, 
Denn. 
[a] 


er’s Powders, paregoric, and syrup of 
ipecac, which are in common use, and 
contain some small proportion of poi- 
sonous elements. Wise vy. Morgan, 
101 Tenn. 273, 48 SW 971, 44 LRA 548. 

81. Martin v. Jonesboro Drug Co., 
7 La. A. 262. 

32. Pharmaceutical Soc. v. Arm- 
son, [1894] 2 Q. B. 720; Pharmaceuti- 
cal Soc. v. Piper, [1893] 1°Q. B. 686. 

33. Campbell v. Brown, 85 Kan. 
527, 117 PB 1010: 

34. Campbell v. Brown, supra. 

la] It is immaterial whether poi- 
son is within classification of a phar- 
macy act, in an action to recover 
damages for failure to label,, where 
there is a general statute making it a 
misdemeanor to fail to label poisons. 
Campbell v. Brown, 85 Kan. 527, 117 


1010. 
35. Krizen v. State, 26 OhNPNS 


° 
o 


36. Victory Sparkler, 
Price, 146° Miss)* 192) "111 S487, “50 
ALR 1454; Levin v. Muser, 110 Nebr, 
515, 194 NW 672. 

{a] Not used for medical purpos- 
es.—Where there is no allegation that 
a certain oil, which is poisonous, is 
an article of medicine, or that it is 
ever used for medical purposes, its 
sale without being labeled a poison 
violates no statutory requirement, 
and a person selling it without being 
so labeled is not guilty of a wanton 
wrong. Levin v. Muser, 110 Nebr. 
515, 194 NW 672: 

37. Wise v. Morgan, 101 Tenn. 273, 
48 SW 971, 44 LRA B48 Berry v. 
Henderson, L. R. 5 Q. B. 3 

[a] Where a statute senate the 
labeling of poisons contained an ex- 
ception - “of medicine dispensed by 
a registered person,” a person regis- 
tered under the act, who filled a pre- 
scription for a lotion containing poi- 
son in good faith, believing that a 
medical man had prescribed it, was 
held not liable under the act for not 
Berry 


ete; 7 Cow ava 


labeling the lotion “poison.” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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held not to apply to the sale of poisons in harmless 
mechanical mixtures, or in proprietary mixtures that 
are beneficial medicines.?® Where used in statutes 
prohibiting the sale, disposal, furnishing, or prescrib- 
ing of narcotic drugs, except under certain condi- 
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tions, the words “prescribe” and “furnish” are used 
in their ordinary sense.*® These statutes are penal 
and will not be extended by implication beyond their 
express terms.*° 


IiI. CIVIL LIABILITY RESULTING FROM SALE, USE, OR EXPOSURE 


[§ 4] A. In General. All persons who deal with 
deadly poisons or noxious and dangerous substances 
are held to strict accountability, and the highest de- 
gree of care must be used to prevent injury from their 
use.*?' Actual negligence, or lack of care, is a neces- 
sary element where recovery of damages is sought 
in an action for injury caused by the delivery of a 
dangerous drug in lieu of a drug asked for;#? and 
also where the injury grows out of the delivery of an 
article containing a poisonous substance.4® But it 
has been held, under a statute requiring record of 
sale of poison, and that the seller satisfy himself that 
the purchaser is aware of its dangerous character and 
that it is to be used for a legitimate purpose, that 
proof of failure to comply with the statute by one 
delivering a poison makes a prima facie case against 
him.## A manufacturer or vendor of an article or 
cempound eminently dangerous in kind owes to the 
publie a positive and active duty to limit the danger 
by labeling or otherwise conveying knowledge of the 
danger,*® and this duty is owed by those dealing in, 
and handling, dangerous chemicals, drugs, and poi- 


v. Henderson, L. R. 5 Q. B. chief, 


296. 
38. Wise v. Morg areas Tenn. 273, 


It is easy to suggest accidents 
after they come to his own posses- 


sons.*® A vendor, to be liable under this doctrine, 
must have knowledge, or the circumstances connected 
with the preparation and marketing of the article 
must be such as to charge him with knowledge, of the 
dangerous quality of the article.** In applying these 
loca ne it has been held that one who furnishes, di- 
reetly or indirectly, to another, liquor containing poi- 
sonous ingredients, with the intention that he shall 
drink it, is liable as for willful and intentional in- 
jury, where the other in ignorance of its poisonous 
character drinks it and is injured;*® that it is gross 
negligence to keep a deadly poison in a bottle without 
a distinguishing mark or label, and to intermingle 
such bottle with other bottles containing drink- 
ables;*° that, where a druggist sells a habit forming 
drug to a minor in excessive quantities, and the minor 
becomes a drug addict, the druggist is liable to the 
parent in an action to recover forthe loss of the 


-minor’s services,®° but not for punitive damages,°*? 


the case not being analogous to that of seduction of 
a minor daughter ;°? and that a widow may maintain 
an action for loss of consortium and death of her 


of matches and eating their heads, 
it was not guilty of actionable neg- 


48 SW 971, 44 LRA 5 sion, or wrongs by others of which] ligence. Stasek v. Banner Coffee Co., 
39. State. v. Whipple, 143 Minn.| he would be ignorant, and against| 164 Wis. 538, 159 NW 945. 
403, 173 NW 801 which a high degree of care would {d] Under a statute requiring 


[a] “fo furnish” means to pro- 


not give perfect protection. 


But how | druggist or other person selling cor- 


vide or supply.—See Furnish § 1 text 
and notes 79, 85. 

[b] “Brescribe,” 
give medical direction, to 
remedies see State v. Whipple, 
Minn. 403, 173 NW 801. 

[ec] “Prescribe” and “furnish” dis- 
Has Wened- cee Furnish § 1 note 53 


40. Terr. v. Ah Goon, 22 Hawaii 
81 (L. [1913] Act 144, prohibiting the 
use, smoking, or having possession 
ef opium, does not apply to one who 
smokes or has in his possession “yen 
shee” or the residuum from opium 
which has been smoked once). 

41. Grandt v: Chicago, etc., R. Co., 
195 Ill. A. 187; Howes v. Rose, 13 Ind. 
A. 674,42 NE. 303, 55 AmSR 251; 
Gould v. Slater Woolen Co., 147 
Mass. 315, 17 NE 531. See also Neg- 
ligence § 328. 

fa] Use in manufacture.—One 
who uses a poisonous substance in 
manufacture is not liable to another 
injured by handling the manufactured 
article, where it appears that the 
substance in question, the common 
one used for the purpose, was not at 
the time of the injury known to be 
poisonous to handle. Gould v. Slater 
Woolen Co., 147 Mass. 315, 17 NE 531. 

[b] White lead in railroad car.— 
When a carrier knows, or in the ex- 
ercise of ordinary care should know, 
that a car contains white lead, and 
knows or should know that the car 
is intended to be used to carry brew- 
ery refuse intended as cattle feed, it 
is its duty to anticipate that the ref- 
use may be fed to cattle. Grandt v. 
Chicago, ete.)) Re«Co., 195 Tl) A. £87. 

42. Howes v. Rose, 13 Ind. A. 674, 
42 NE 303, 55 AmSR 251; Brown v. 


as meaning to 
indicate 
143 


Marshall, 47 Mich. 576, 11 NW 392, 
41 AmR 8. 
[a] Mistake without negligence.— 


“Thats -such vans errorm might occur 
without fault on the part of the drug- 
gist or his clerks is readily supposa- 
ble. He may have bought his drugs 
from a reputable dealer in whose 
warehouse they may have been tam- 
pered with for the purposes of mis- 


t 


the misfortune occurs is unimportant 
if under all the circumstances the 
fact of occurrence is attributable to 
him as a legal fault. But we do 
not find that the authorities have 
gone so far as to dispense with ac- 
tual negligence as a necessary ele- 
ment in the liability when a mistake 
has occurred.” Brown v. Marshall, 
47 Mich. 576, 588, 11 NW 392, 41 AmR 
728 [quot Howes. v. Rose, 13 Ind. A. 
674, 42 NE 308, 304, 55 AmSR 251]. 

43. See cases infra this note. 

{a] Whisky containing wood al- 
cohol.—_A wholesale liquor dealer 
who sold to a retailer whisky con- 
taining wood alcohol is not liable to 
a buyer from the retailer, in the ab- 
sence of evidence that the wholesaler 
or his agents knew, or by the exercise 
of reasonable care could have known, 
that the whisky contained wood alco- 
hol. Flaccomio vy. Eysink, 129 Md 
367, 100 A 510. 

[b] Child eating poisonous tab- 
lets.—Where a physician left with 
the attendants of an adult patient 
twelve or fifteen pink tablets, with 
directions that she take one every 
four hours, and the following day a 
child eighteen months old got the 
custody of the tablets, ate all save 
two, and died as a result thereof, it 
was held that the tablets had been 
delivered by the physician into the 
custody and control of the attend- 
ants, one of whom was the mother of 
the deceased child, and that there 
was no negligence on his part upon 
which to base a recovery, although he 
failed to give warning of the alleged 
dangerous character of the tablets 
in that each contained a small quan- 
tity of strychnine. Walker v. Chase, 
194 Iowa 796, 190 NW 397. 

[c] Child eating match heads.— 
Where a grocery company delivered 
merchandise in the customary man- 
ner, each article done up separately, 
by leaving the merchandise on a 
small platform in plaintiff’s rear hall, 
and it could not have anticipated that 
injury would come to plaintiff's in- 
fant child by her opening a package 


rosive sublimate to ascertain the use 
to be made thereof, but providing 
that such provision should not ap- 
ply to a prescription of a qualified 
practitioner of medicine, where a 
physician telephoned a druggist to 
send bichloride of mercury to a pa- 
tient, it was a prescription and the 
pharmacist was not required to as- 
certain the use to be made of the 
article. Twombly v. Piette, 99 Vt. 
499, 134 A 700. 

44. Campbell v. Stamper Drug Co., 
8d) Colom 50 S5e2 Gee ais 

45. Duty to warn public of article 
canweron.s in kind see Negligence § 
264 


46. McCrossin v. Noyes Bros. & 
Cutler, Inc., 143. Minn. 181, 173 NW 
566; Willson v. Faxon, 208 N. Y. 108, 
101 NE 799, 47 LRANS 693, AnnCas 
1914D 49. 

[a] Seller of another’s compound, 
who knows of its dangerous qualities 
and that its label or name does not 
adequately convey knowledge of such 
danger to purchasers or to the public, 
owes to the public the positive and ac- 
tive duty to limit the danger by label- 
ing or otherwise conveying knowledge 


thereof. McCrossin vy. Noyes Bros. & 
Cutler, Inc., 148 Minn, 181, 172) NW, 
566. 


47. Cliff v. California Spray Chem- 

ere C0383) Caly Ax 4245-257 Pi 99° 
Keiley v. Bristol, 30 Ga. A. 
728° 419 SH 334. 

49. Pell v. Herbert, 33-Calk A. 730, 
166 P 386. 

[a] Keeping deadly poison in 
whisky bottle without any distin- 
guishing mark or label, intermingling 
such bottle with other similar bot- 
tles containing drinkables, and‘ ten- 
dering such bottle to another in the 
belief that it contained whisky, are 
acts of gross negligence. Pell v: 
ierbert, 83 (Call ANe730; 166) P essic. 

50. Tidd v. Skinner, 225 N. Y. 422, 
122 NE 247, 3 ALR 1145. 

51. Tidd v. Skinner, supra. 

52. Tidd v. Skinner, supra. 
also Seduction [85 Cyc 1323}. 


See 
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husband against one who wrongfully sold him opium, 
where the loss of consortium for a period prior to his 
death, and the death itself, were caused by the use of 
the drug,°* and may recover pecuniary damages where 
malice is alleged and proved.*4 

[§ 5] B. Sale without Label. Failure to label a 
poisonous substance as required by statute is negli- 
gence per se,°>5 and one who sells a poisonous sub- 
stance without labeling it is liable in damages to one 
who, without fault, is injured thereby, where the 
violation of the statute is the proximate cause of the 
injury. But these statutes, as has been above set 
forth, are held not to apply to articles of merchandise 
which contain poison only as an incident ‘to their 
manufacture,°’ and to apply only to articles of medi- 
cine usually sold by druggists and apothecaries.*® 
Thus it has been held that the sale of a poison with- 
out a label and for use other than as a medicine is not 
within such an act.®® It is not negligence under such 
statute for a druggist not to label as poison a medi- 
cine compounded upon the prescription of a physi- 
cian, although the medicine contains poison, or is of 
a poisonous nature.®° 

[§ 6] ©. Sale under False Label. One who puts 
on the market a deadly poison negligently labeled as 
a harmless medicine is liable to all persons who, with- 
out fault on their part, are injured by using it as 
such medicine relying on the false label,®! whether 
labeled by himself or an agent,®? or whether sold to 
the injured person directly or to a middleman and by 
him resold to the iniured person.®? 

[§ 7] D. Use Other than That for Which Sold. 
A manufacturer or seller is generally not liable for 
injury arising from the use of a poisonous substance 
for a purpose other than that for which it is sold.°* 
Hence, a manufacturer of poisonous fireworks has 
been held not liable for the death of a child eating 
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them, that not being the purpose for which they were 
sold, and they not being attractive to taste.®° In the 
absence of statutory requirement, a vendor either at 
wholesale or retail®® of another’s proprietary com- 
pound owes no duty to the purchaser, or to the pub- 
lic, to ascertain whether it contains ingredients which 
may be harmful or dangerous, if used for purposes 
other than those for which it was designed.®? 

[§ 8] E. Exposure. Where one who knows that a 
substance is poisonous eareless!y or negligently leaves 
it where he knows, or has reason to know, or by ordi- 
nary care should know, that it may cause injury to 
some one ignorant of its character, he is liable for any 
injury resulting from such exposure.®® And the same 
liability attaches to one who leaves exposed a sub- 
stance not known to be poisonous where his lack of: 
knowledge is due to his own negligence.®® Hence, a 
person carelessly leaving poisonous liquor where a 
guest may obtain and drink it is liable for the result- 
ing Injury,’® and so a landlord who assumes and owes 
a tenant and family the duty of preparing an apart- 
ment or premises for occupancy is obligated to leave 
no deleterious substance in such a position as will 
likely result in injury to the tenant or his family eom- 
ing upon the premises.7+_ The duty has been held 
to be upon a railroad company properly to inclose 
or guard a poisonous compound kept upon its right 
of way, so as not to leave it accessible to trespassing 
eattle.“? But one who leaves a poisonous substance, 
which has been used in making tests, on a work- 
bench in a testing room, separate from a public office 
but entered, therefrom, has been held not liable for 
injury to a child entering the room from the office 
and drinking the poison, and not negligent under the 
attractive nuisance doctrine.7* 

[§ 9] F. Contributory Negligence. The rules ap- 
plicable to the doctrine of contributory negligence 


ee 


53. aatobers v. Scott, 42 S. D. 372, 
175 NW 559 


54. MEehere v. Scott, supra. 
55. Burk v. Creamery Package 
Mfg. Co., 126 Iowa 730, 102 NW 793, 


106 AmSR 3877; Martin v. Jonesboro 
Drug Co., 7 La. A. 262; Mossrud v. 
Lee, 163 Wis. 229, 157 NW 758. 

56. Burk v. Creamery Package 
Mfg. Co., 126 Iowa 730, 102 NW 7938, 
106 AmSR 3877. See Wohlfahrt v. 
Beckert, 92 N. Y. 490, 44 AmR 406, 12 
AbbNCas 478 (to the effect that a 
druggist would not be liable for death 
caused to a purchaser of medicine 
by reason of taking too large a dose 
simply because of an omission on his 
part to put a label on the bottle 
marked “poison,” where he informed 
deceased of its poisonous character, 
and gave accurate information and 
directions as to the quantity which 
might be taken safely, and deceased 
had all the warning and knowledge 
that a label could have given). See 
also Campbell v. Brown, 85 Kan. 527, 
117 P1010 (holding that, in an action 
to recover damages for death caused 
by wood alcohol which deceased mis- 
took and drank for grain alcohol, it 
was immaterial whether or not de- 
ceased applied for alcohol for use as 
a medicine intending to use it as a 
beverage, as this, if true, would be 
no justification for selling wood alco- 
hol unlabeled). 


57. See supra § 3; and cases infra 
this note. 
{a] Fireworks.—A statute requir- 


ing a druggist, apothecary, or other 
person who sells medicine belonging 
to the class known as poisonous to 
mark such package with the word 
“poison,” and prohibiting the sale by 
such person to a minor, is held to re- 


fer only to the sale of poisons usu- 
ally sold by druggists and apothe- 
caries and to furnish no basis for a 
recovery for the death of a child from 
eating poisonous fireworks, although 
sold to a minor, and Was such ey 
bel. Victory Sparkler, et Co. 
tiGe 146 Miss. 192,111S8 437, 50 ALR 
[b] Phosphorous matches.—(1) A 
statute regulating the sale of ‘poi- 
sonous drugs and chemicals” and re- 
quiring that the package containing 
them be labeled ‘‘poison”’ does not ap- 
ply to the sales of article of mer- 
chandise, such as phosphorous match- 
es, in whose manufacture some poi- 
sonous drug or chemical may have 
been incidentally used. Stasek v. 
Banner Coffee Co., 164 Wis. 538, 159 
NW 945. (2) Hence, a grocery which 
sells and delivers a package of match- 
es is not liable to the father of a child 
who opens the package and eats the 
tops of the matches, on the ground 
that the matches were not labeled as 


poison. Stasek v. Banner Coffee Co., 
supra. 
{c] Proprietary medicines.—Wisé 


v. Morgan, 101 Tenn. 273, 48 SW 971, 
44 LRA 548 

58. See supra § 3. 

59. Levin v. Muser,:110 Nebr. 515, 
194 NW 672 (oil of mirbane). 

60. Wise v. Morgan, 101 Tenn. 2738, 
48 SW 971, 44 LRA 548. 

61. Blood Balm Co. vy. Cooper, 
Ga. 457, 10 SH 118, 20 AmSR 324,.5 
LRA 612; Darks v. Scudder-Gale Gro- 
cer Co., 146 Mo. A. 246, 130 SW 430; 
Loop ‘v..: bitehfield,, 42) IN; ¥. 361,11 
AmR 513; Thomas v. Winchester, 6 
N. Y. 397, 57.AmD, 455. 

[a] Where label indicating that 
article is harmless is placed on it by 


83 | 


a manufacturer or vendor, and the 
label is false and the article poison- 
ous, he is, as a matter of law, negli- 
gent and is liable for injuries sus- 
tained by one using the article. 
Darks v. Scudder-Gale Grocer Co., 146 
Mo. A. 246, 130 SW 430. 

{[b] Label directing size of dose.— 
The proprietor of a patent medicine 
is liable to anyone who in taking his 
medicine in such quantities as the 
label directs is injured by poison con- 
tained in the medicine. Blood Balm 
Co. v. Cooper, 838 Ga. 457, 10 SE 118, 
20 AmSR 324, 5 LRA 612. 

62. Thomas v. Winchester, 6 N. Y. 
397, 57 AmD 455. 

63. Thomas v. Winchester, supra. 

64 McCrossin v. Noyes Bros. & 
Cutler, Inc., 143 Minn. 181, 173 NW 


566; Victory Sparkler, ete, Co. v. 
Price, 146 Miss. 192, 111 S 437,-50 
ALR 1454; Lewin v. Muser, 110 Nebr. 
515,194 NW 672. 

65. Victory Sparkler, etc. Co. v. 
Price,- 146; Miss," 192, 211 Sa 4a 50 
ALR 1454 

66. McCrossin v. Noyes Bros. & 
reen Inc., 143 Minn. isi, 173 NW 

67. McCrossin v. Noyes Bros. & 


Cutler, Inc., supra; Levin v. Muser, 
110 Nebr. 515, 194 NW 672. 

68. Rey v. Bristol, 30 Ga. A. 725, 
119 SE 334 

69. Keiley v. Bristol, supra. 


70. Keiley v. Bristol,, supra. 

71. Martinson v. Neubert, 150 
Minn. 263, 185 NW 651. 

72. Midland Valley R. Co. v. Rippe, 


I 61 Ok. 314,161 Pi 233. 


73. Sugar Creek Creamery Co. v. 
Eads, 87 Ind. A. 381, 158 NE 520. 

Attractive nuisance doctrine 
Negligence §§ 155-189. 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 9-13] 


generally** apply in ease of injury arising from poi- 
son.‘® It has been held that it is not contributory 
negligence on the part of one offered a drink and 
handed a bottle to drink directly out of the bottle,*® 
and that it was not contributory negligence on the 
part of a mother, attributable to her child, to leave a 
bottle containing poison where the child could reach 
it, where the bottle was not labeled “poison,” and the 
mother was not aware that it contained poison.*7 
Where a mistake is made in delivering to a purchaser 
of another substance a wrapped up package contain- 
ing a bottle of poison properly labeled, the mistake 
being induced by the action of the purchaser, there 
is no liability on the part of the seller.*8 Where de- 
ceased was given strychnine instead of quinine, which 
he had called for, and had his wife prepare a dose 
which he took, with fatal results, the question of con- 
tributory negligence was held one for the jury.7® 
[§ 10] G. Actions—1. In General. Actions aris- 
ing out of injury by poison are governed by general 
rules as to form.*® An action based upon negligence 
to recover damages arising from injuries due to 
poison, as in other actions for recovery of damages 
for negligence, is in form ex delicto;*! but where the 
negligent act involves a breach of warranty or con- 
tractual relationship, the action may be either ex con- 
tractu or ex delicto.* The remedy against a manu- 
facturer, where one has purchased through a dealer, 
is in tort, as there is no contractual relationship.®? 
And in an action against a seller, where there is no 
express or implied warranty, the only hypothesis 
upon which there can be a recovery for injuries aris- 
74. See Negligence §§ 500-599. 
75. See cases infra notes 76-79. 
76. Pell v. Herbert, 33 Cal. A. 730, 
166 P°386. 
77. Wise v. Morgan, 101 Tenn. 273, 


48 SW 971, 44 LRA 548. 
738. Hackett Ve Pratt;=52 TiisA, 


79. Campbell v. Stamper Drug Co., 
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the dangerous effects of opium, and 
its effect to create a growing desire, 
and without the prescription of any 
licensed physician, and without a li- 
cense from the proper authorities, and 
without complying with the laws of 
the state, sold opium to plaintiff’s 
346 husband, and over plaintiff's protest 
continued selling to her husband un- |} 76 
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ing from poison is that of negligence.**4 

[§ 11] 2. Venue. The venue of actions arising out 
of injuries by poison is governed by the general rules 
applicable to causes of action sounding in damages.*® 
A cause of action for the death of a buyer brought 
about by the use of an article containing poison has 
been held to acerue where the buyer obtained and 
used the goods.*® 

[§ 12] 3. Pleading. As in the case of pleadings 
in «civil actions generally®’ the declaration, com- 
plaint, or petition must allege the facts essential to 
the cause of action set up,** and must conform to the 
rules of pleading.*® Thus, to recover for breach of 
implied warranty under the Uniform Sales Act, in the 
sale of whisky containing poison, it is necessary to 
allege the warranty in the declaration or complaint.°° 
Allegations which are merely descriptive are not es- 
sential to the cause of action.°! A complaint which 
alleges that the seller of a compound containing poi- 
son knew, or in the exercise of reasonable care ought 
to have known, that the compound contained poison- 
ous matter, states no cause of action, as the allega- 
tions are in the alternative and neutralize each 
other.” 

Plea or answer. The answer or pleading as in other 
actions, must contain allegations or denials sufficient 
to bar a recovery.®? : 

[§ 13] 4. Evidence. In actions for the recovery 
of damages for injuries caused by poison, the general 
rules of evidence controlling in civil actions®* as to 
the burden of proof,®® admissibility,®® and weight 
and sufficiency®? of evidence are applicable. 


action for the death of one from 
drinking poisonous liquor sold and 
delivered by defendant without label- 
ing it as required by statute. Burk 
v. Creamery Package Mfg. Co., 126 
Iowa 730, 102 NW 793, 106 AmSR 3877. 

Burden of proof in negligence ac- 
ons generally see Negligence §§ 749— 


See cases infra this note. 


85 Colo. 508, 277 P 770. 
80. See Actions 1 C. J. p 916. 
Nature and form of remedy gener- 

ally see Negligence § 603. 

81. Keiley v. Bristol, 30 Ga. A. 725, 
119 SE 334. 

[a] Furnishing poisonous liquors. 
—A cause of action for injuries sus- 
tained in drinking poisonous and dele- 
terious liquors furnished by another 
may arise either from willful and in- 
tentional furnishing thereof or from 
negligent and careless furnishing. 
Keiley v. Bristol, 30 Ga. A. 725, 119 
SE 334. 

82. Grandt v. Chicago, etc., R. Co., 
295 TILA. 187. 

Actions in contract and in tort gen- 
erally see Actions §§ 136-170. 

83. Cliff v. California Spray Chem- 
ical Cg., 83 Cal. A. 424, 257 P 99, 
Flaccomio v. Eysink, 129 Md. 367, 100 
A 510; Darks v. Scudder-Gale Grocer 
Co., 146 Mo. A. 246, 130 SW 430. 

[a] Wholesale liquor dealer who 
sold whisky containing wood alcohol 
to a retailer is not liable to a buyer 
from the retailer for breach of im- 
plied warranty, there being no-privity 
of contract. Flaccomio v. Eysink, 129 
Md. 367, 100 A 510. 

84. Dunagin- -Whitaker Co, 
Montgomery, 117 Miss. 666, 78 S 580. 

85. See Venue [40 Cye 1]. 

86. Darks v. Scudder-Gale Grocer 
Co., 146 Mo. A. 246, 130 ae Ev 

87. See Pleading 49 C. J. 

88. Martin v. Jonesboro Druk Co., 
7 La. A. 262; Flaccomio v. Eysink, 
129 Md. 367, 100 A 510; McCrossin v. 
Noyes Bros. & Cutler, Inc., 143 Minn. 
181, 173 NW 566; Moberg Vv. Scott, 38 
SesD; 422, 161 NW 998, LRA1917D 
132. 

{a] Knowledge of effects of opi- 

um.—A complaint alleging that de- 
fendant, with the full knowledge of 


til he acquired the opium habit and 96. 


finally died, shows an express viola- 
tion of Pol. Code § 2861, and a moral 
wrong, and sufficiently states facts 
constituting a cause of action. Mo- 
berg v. Scott, 38 S. D. 422, 161 NW 
998, LRA1917D 732. 

[b] “Causal comnection/”’—In an 
action for death against a druggist 
for failure to put a “poison” label on 
a package, allegations must show a 
causal connection between negligence 
and death. Martin v. Jonesboro Drug 
Co. 7 La. A. 262. 

89. See Pleading 49 C. J. p 

90. Flaccomio v. Eysink, 28 Md. 
367, 100 A 510 

91. Keiley | Vv. Bristol, 30 Ga. A. 
725, 119 SE 334. 

[a] Thus, in an action for injuries 
caused by drinking poisonous liquor 
furnished by defendant with knowl- 
edge of its poisonous character, alle- 
gations that the liquor was defend- 
ant’s property, and that defendant’s 
eonduct was grossly negligent, are 
merely descriptive of the particular 
liquor and of the nature of the negli- 
gence alleged, and not essential to the 
cause of action. Keiley v. Bristol, 30 
Ga. A. 725, 119 SE 334. 

92. McCrossin v. Noyes Bros. & 
Cutler, Inc., 148 Minn. 181, 173 NW 
566. 

93. See Pleading § 197 et seq. 

Plea of contributory negligence 
generally see Negligence §§ 690-705. 

Plea or answer in action based upon 
negligence generally see Negligence 
§§ 688, 689. 

94. See Evidence 22 C, J. 

95. Burk v. Creamery ater 
Mfg. Co., 126 Iowa 730, 102 NW 793, 
106 AmSR 377. 

[a] Burden rests on plaintiff to 
show that proximate cause of death 
was the violation of the statute in an 


[a] Competency of witness.—In 
an action against a wholesaler for 
death caused by using a medicine con- 
taining wood alcohol sold to deceased 
and his partner, the partner was com- 
petent to testify to statements of the 
salesman of the wholesaler selling 
the medicine, although the salesman 
was dead, notwithstanding a statute 
providing’ that, where one of the par- 
ties to a contract or cause of action 
was dead, the other party should not 
be permitted to testify in his own fa- 
vor, Since the partner was not inter- 
ested in the outcome of the suit. 
Darks v. Scudder-Gale Grocer Co., 146 
Mo. A. 246, 130 SW 430. 

[b] Character of deceased is ad- 
missible on behalf of defendant in an 
action by a widow and minor children 
for negligent death of husband and 
father caused by poison, on the ques- 
tion of the amount of damages. 
Darks v. Scudder-Gale Grocer Co., 146 
Mo. A. 246, 130 SW 430. 

[ce] Conduct of drug addict.—Evi- 
dence that after a son acquired the 
drug habit he took furnishings from 
the home of his parent and pawned 
them to obtain money to buy the drug 
was held admissible in an action by a 
parent for loss of services of a minor 
son to whom defendant had sold 
large quantities of heroin. Tidd v. 
Skinner, 225 N. Y. 422, 122 NE 247, 3 
ALR 1145. 

{d] That defendant had no iene 
to sell opium was held admissible in 
an action by a wife against one who 
wrongfully sold opium to her hus- 
band. Moberg v. Scott, 42 S. D. 372, 
175 NW 559. 

Admissibility of evidence in action 
based on negligence generally see 
Negligence §§ 787-832. 

97. See cases infra this note. 
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[§ 14] 5. Trial—a. Province of Court and Jury. 
As in the trial of other actions,°® questions of fact 
are for the jury in an action to recover damages for 
injury by poison.®® Thus it is for the jury to say 
whether a workman is negligent in leaving poison 
acid unguarded where children are known to play;1 
whether, in an action for poisoning through mistake, 
a clerk was negligent in selling bichloride of mercury 
tablets where plaintiff’s statement that he called for 
triple bromide tablets was disputed;? and whether 
a poisonous substance kept on a railroad company’s 
right of way was kept in a safe place.* Similarly, 
whether plaintiff was guilty of lack of ordinary. care 
when he failed to take measures to ascertain the na- 
fure of a poisonous substance in a railroad ear and 
in_ brewery refuse purchased for cattle feed and 
shipped in the ear,* and whether plaintiff was guilty 
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[§§ 14-16 


of contributory negligence in taking a poisonous 
drug without reading the label on the package,°® are 
questions to be determined by the jury from the evi- 
dence. But it has been held that, if a manufacturer 
or dealer in drugs puts a label upon an article indi- 
eating that it is “harmless, and the label is false and 


the article poisonous, he is as a matter of law liable, 


as proof of the fact is proof of the negligence, and 
it is not necessary to submit the question of negli- 
gence to the jury.° Ordinarily whether any given 
substance is a poison is a matter of fact.7 

[§ 15] b. Instructions. The instructions must 
clearly state the law of the case,® and instructions 
predicated upon only a part of the pleadings and evi- 
dence in the case are properly refused.® Instructions 
which correctly state the applicable law are prop- 
erly given.?° 


IV. OFFENSES OTHER THAN THOSE UNDER PARTICULAR FEDERAL STATUTES! 


[§ 16] A. Sales and Labeling; Prescriptions; 
Possession and Use—l. Sales and Labeling. The 
euilt or innocence of one charged with a violation of 
a statute regulating the sale, giving away, or distribu- 
tion of poison, depends upon whether, by a fair con- 
struction, the facts of the particular case bring de- 
fendant within the provisions of the statute, or statu- 


[a] Evidence held sufficient: (1) 
To go to the jury as to negligence 
of defendant in leaving poison where 


he knew children were accustomed to | cause of such 


of the last sale, 


tory regulation.1? Thus whether a person “sells” 

poison,!* or is engaged in selling opium,!* or whether 
one is guilty of “procuring” a drug?® depends upon 
whether his acts are within the terms of the statute 
upon a reasonable construction. .By like construe- 
tion it is to be determined whether one is guilty of a 
violation of a statute making it an offense to give 


the negligence of defendant in respect | did not have knowledge, and that de- 
the use of which 
caused the injury, Was the proximate | it, 
injury. 


fendant knew, or should have known 
and concealed it. Cliff v. Cali- 


Mossrud_ vy. | fornia Spay netiicet Co. Mee Oal eS 
12 


play. Neff v.. Daniel, 102 N. J. L.)} Lee, 163 Wis. 229, 157 NW 758. 424, 257 
422, 131 A 900. (2) To show negli- 1. Neff v. Daniel, 102 N. J. L. 422, 11. Offenses under federal stat- 
in exposing poison on prem-j131 A_ 900. utes: 


gence 
ises leased to plaintiff who had a 2. 
family of children, where a child 
drank poison and was injured. Mar- 
tinson v. Neubert, 150 Minn. 263, 185 3. 


Moran v. Dake Drug Co., 
NYS 995 [aff 155 App. Div. 879 mem, 
139 NYS 1134 mem]. 

Midland Valley R. Co. v. Rippe, 
sla VEAP 92.313) 


134 | Anti-Narcotic Act see infra §§ 38-58. 

Manufacture of smoking opium see 
infra §§ 59-64 

Narcotic Drug “Import and Export 


Act see infra §§ 65-71 


NW 651. (3) To show that death of | 61 Okl. 

plaintiff's husband, and loss of con- 4. Grandt v. Chicago), ete? R..Co., 12. See cases infra soy. 14, 15. 

sortium prior to death, was caused | 195 Ill. A. 187. 13. Pharmaceutical Soc. v. ‘White, 

by use of opium wrongfully furnished .. Moran v.: Dake’ Drug, Co., 134 | [1901] 1-K. . 601; Templeman v. 

by defendant. Moberg v. Scott, 42|NYS 995 [aff.155 App. Div. 879 mem, | Trafford, 8 Q. B. D. 397;' Rex v. Le- 

Seep 3t2) ir SN We, Soo: 139 NYS 1134 mem]. duc, (Que.) 28 RevLegNS 319, 69 
{b] Evidence held insufficient.— 6 Darks v. Scudder-Gale Grocer | DomLR 568, 38 CanCrCas 177. 


Co., 146 Mo. A. 246, 130 SW 430. 


[a] “Seller.’,—One w'ho keeps a 


(1). To justify submission of case to 
jury in an action against a manufac- 
turer for injuries by a chemical solu- 
tion purchased from a dealer. Cliff 
v. California Spray Chemical Co., 83 
CalocA® 424.257 - PP" 99 G2) SLotshow 
negligence in furnishing poisonous 
eattle feed. Dunagin-Whitaker Co. 
v. Montgomery, 117 Miss. 666, 78 S 
580. (3) To show that a retailer who 
sold whisky knew that it contained 
wood alcohol, or was negligent in 
handling or selling it. EFlaccomio v. 
Eysink, 129 Md. 367, 100 A 510. 

[ec] Evidence largely circumstan- 
tial has been held sufficient to support 
a recovery for injury caused by poi- 
son. Moberg vy. Scott, 42 S. D. 372, 
DINE Do: 

[d] Leading to different conclu- 
sions.—Evidence is sufficient to sup- 
port a recovery where different per- 
sons might properly reach different 
conclusions as to whether injury to 
animals was caused by defendant’s 
negligence in mixing poison with bran 
intended for cattle food. Newell v. 
Reid, 189 Mich. 174, 155 NW _ 352, 
AnnCasl1918B 224. 

Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 
98. See Trial [38 Cyc 1511]. ; 
99. Mossrud v. Lee, 163 Wis. 229, 
157 NW 758; and cases infra notes 

aA-7. 

[a] Proximate cause.—In an ac- 
tion for damages to stock poisoned by 
eating grass with a “grass destroyer,” 
by reason of defendant’s negligence 
in failing to label the compound as 
poison and dangerous to stock, where 
several sales were made ‘to plaintiff, 
it was held for the jury to determine 
from all’ the circumstances whether 


7. Com. v. Kennedy, 170 Mass. 18, 
48 NE 770. 

8. See Trial [38 Cye 1594]. 

9. Midland Valley R. Co. v. Rippe, 


Gl OR Sle 6 leas oe 
LOI Clitt VW: California Spray 
Chemical Co., 83 Cal.: A. 424, 257 P 


995" Diddevea Skannenw 225 sNie Ya 422, 
122 NH 247, 3 ALR 1145. 

{a] In an action by parent for 
damages from one who sold heroin 
to his minor son, where defendant 
was entitled to an instruction that 
there was no statute which prohibit- 
ed the sale, 
to charge the jury that cases could 
arise where sales were so excessive 
and made with such purpose that a 
cause of action would lie for dam- 
ages resulting from the sales; and 
in such an action, where the jury were 
charged at defendant’s request that 
they must be satisfied that defendant 
knew the improper use made of the 
drug, it was proper to charge t'he jury 
that defendant was a pharmacist and 
might infer the consequences from 
the use of such drug. Tidd v. Skin- 
ner, 225 N. Y. 422, 122 NE 247, 3 ALR 
1145. 

[b] In action for injury by chemi- 
cal substance purchased of one to 
whom the manufacturer sold it, an 
instruction was held proper that de- 
fendant. could not be held liable for 
negligence in the manufacture of a 
spray material unless it had knowl- 
edge, or Should have had knowledge, 
of a dangerous defect when it 
shipped the solution and concealed 
the knowledge, or that the spray ma- 
terial was a substance imminently 
dangerous, of which fact plaintiff 


it was held proper also | 


shop and there sells or dispenses poi- 
son as agent for another is the “sell- 
er” of poison sold in the shop, within 
the meaning of any act making it un- 
lawful to sell any poison unless la- 
beled with the name and address of 
the seller. A “seller” is the person 
who conducts the business of sale, al- 
though not necessarily the person by 
whose hand the sale is made. 
pemoleman Wa Erationd,: .o Oh: 
cs) . 

{[b] Canvasser who takes orders 
for poisons on commission, and who 
forwards such orders with the pur- 
chase money to the manufacturer, 
does not “sell” within the meaning 
of an act providing a penalty for sell- 
ing in contravention of its terms. 
Pharmaceutical Soc. v. Whites [1901] 
1 B60, 

[ec] Uniawful sale by clerk con- 
trary to orders does not render his 
employer criminally liable, although 
it would be otherwise under a law in- 
volving merely a pecuniary penalty. 
Rex v, Leduc, (Que.) 28 RevLegNS 
319, 69 DomLR 568, 38 CanCrCas 177. 


14 U.S. v. Look Chaw, 19 Philip- 
pine 343. 
{a] Under statute making distinc- 


tion between selling opium and en- 
gaging in the business of selling or 
dealing in the drug, one who makes 
an isolated sale is not punishable 
under a provision making it an of- 
fense to engage in the business of 
selling, although he may be liable 
under another section making any 
sale an offense. U.S. v. Look Chaw, 
19 Philippine 343. 

15. Rex v. Yasukichi 
[1924] 1K. B. 614. 


Miyagawa, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 16-17] 


away,'* dispose of,7 or furnish a narcotic drug,'’ 
And like principles are 
applicable in determining whether there has been a 
violation of a statute requiring the labeling of poi- 
son?° or the recordation of a sale thereof,?! or of one 
prohibiting mislabeling or misbranding of poison. ?? 
Under a statute which prohibits the sale of poison 
except by a “registered chemist, or chemist and drug- 
gist,” an unregistered assistant who, in the absence 
of his master, sells any poison or preparation con- 
taining poison as defined in the statute is liable to 
the penalty therein provided,?* notwithstanding he 
effects such sale on behalf of his master who is a duly 
registered chemist;?* and under a statute declaring 
it to be unlawful for any druggist or other person to 


or the means of using it.!® 


fa] Under regulation prohibiting 
supplying or procuring drug for any 
person, whether in the United King- 
dom or elsewhere, it was held that a 
defendant in London, who arranged 
for a shipment of the drug from one 
foreign country to another, was 
guilty of procuring. Rex v. Yasuki- 
chi Miyagawa, [1924] 1 K. B. 

16. State v. Korth, 204 Iowa 1360, 
217 NW 236. 

[a] Accused not being registered 
pharmacist or a person authorized to 
have narcotic drugs in his possession, 
the giving away thereof to any per- 
son by him would be a violation of 
Code (1924) § 3152. State v. Korth, 
204 Iowa 1360, 217 NW 236. 


17. State v. Handy, 30 Del. 224, 
105 A 426. 
[a] “Disposing of’ morphine in- 


cludes permitting another to use, and 
furnishing without sale, under Rev. 
Code (1915) 8: 3595. State Vv. Handy, 
30 Del. 224, 105 A 426. 

18. Peo. v. Davico, 170 App. Div. 
32%; 1562N YS) 399; U. Sv. Co- Pinco, 
10 Philippine 69. 

[a] Knowledge of character of 
substance.—One who handed a police 
officer a package containing cocaine, 
stating, when asked w'hat it was, that 
it was ‘coke,’ was held to be not 
guilty of violating Pen. L. § 1746, as 
added by L. (1913) c 470, making it 
unlawful to sell, furnish, or give 
away cocaine, except under certain 
conditions, in the absence of evidence 
showing that he knew that the pack- 
age contained cocaine, and in the ab- 
sence of proof that the words ‘“co- 
caine’ and “coke’ mean the same 
thing. Peo. v. Davico, 170 App. Div. 
oils MO NINOS, ook 


ig. U. S. v--Co-Pinco, 10 Philip- 
pine 69. 
{a] One who furnishes another, 


not licensed, necessary paraphernalia 
and permits him to smoke opium in 
his house gratuitously is guilty of 
violation of Philippine Opium Act No. 


1761 § 5. S. v. Co-Pinco, 10 Philip- 
pine 69. 
20. Pharmaceutical Soc. v. Delve, 


[1894] 1 Q. B. 71; Templeman v. 
Tratrornd, 8. Q: vB. D3 9%. 

fa] Where registered chemist 
sells compound containing an_ in- 
finitesimally small quantity of a 
scheduled poison, it is not an offense 
under a statute requiring the label- 
ing of poison. Phat aeeyncal Soc. 
Vv. “Delve, [1894] 1 Q. BL. 

[b] Under hataten requiring that 
poison shail be labeled with name 
and address of seller, the word ‘‘sell- 
er’ has been held to mean the person 
keeping or controlling the shop or 
place, or carrying on the business 
where the poison was sold. Teniple- 
man -V., Lrattord, 8 Q.,B.D;, 39T. 

21. See cases infra this note. 

{a] In Ohio one who sells wood 
alcohol must comply with Oh. L. § 
12267 as to registration of sale, and 
is not released therefrom by the pro- 
visions of §§ 12708—-1, 12708-2, or 
12708-3 of such laws. Krizen v. 
State, 26 OhNPNS 358. 

[b] Where statute makes distinc- 
tion between the “dispenser” of the 
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chemist.?° 


drug and the physician prescribing it, 
a physician is not required to make 
a record of the transaction. Peo. v. 
Cohen, 94 Mise, 355, 157 NYS 591. 
[c] Practicing physician who pre- 
scribes morphine for habitual user 


after personal attendance does not 
“dispense” or “distribute” the drug 
within the meaning of an act re- 


quiring physicians who dispense or 
distribute the drug to keep duplicates 
of all prescriptions issued therefor. 
Friedman v. State, 141 Tenn. .553, 
213 SW 418. 

{d] Under statute requiring one 
prescribing certain drug to keep a 
record of the name and address of 
each person to whom such drug is in 
any manner delivered, it was held a 
substantial compliance with the act 
for a physician delivering the drug 
to another for a patient to record the 
name of the patient alone. Peo. Vv. 
Hoyt, 166 NYS 952 

[e] Where a druggist sold corro- 
sive sublimate, entering sale on slip 
of paper showing the sales for the 
day, which with other daily slips 
were regularly put in an envelope 
kept in the safe, there was a viola- 
tion of a statute requiring sales of 
such drug to be entered in a book. 


page v. Hopkins, 27 Del. 306, 88 A 

22. Gregory v. Hecke, 73 Cal. A. 
268, 238 P 787. 

[a] Advertising, labeling, and 
selling a germicide as “most effica- 
cious remedy known for mildew 

2 LUN Sus. ete. awhen “inv “truth 


such compound was not efficacious 
for any such purpose, and was of 
little or no use therefor, constitutes 
mislabeling. Gregory v. Hecke, 73 
Cal. A; 268; 238 P W87; 

23. Pharmaceutical Soc. v. Nash, 
(Loa hs i Fe (BS 520% Pharmaceutical 
Soc. v. Wheeldon, 94 OB DL 6 Ss. 

24. Pharmaceutical Soc. v. Wheel- 
don, supra. 

25; Zito wv. Peo., 140 Tl. A.) 612 
[aff 237 Ill. 434, 86 NE 1041]. 

. sikh Linstead v. Simpson, [1927] S. 


27. Pharmaceutical Soc. v. Jacks, 
je 3 I fe 2 ECS BA Us LS 

Licenses generally see Licenses 37 
CAA Dp UO2e 


28. See statutory provisions. 
29. See cases infra this note. 
{a] Under statute providing that 


giving of prescription for certain 
narcotic drugs should be only to a 
patient personally attended, where a 
physician delivered a_ prescription 
for such a drug to one who requested 
it for an alleged friend, who was in 
fact nonexistent, the! physician was 
guilty of a violation of the statute. 
Hyde v. State, 131 Tenn. 208, 174 SW 
1127. ; 

{[b] Physician prescribing drugs 
for self-administration by addict, un- 
der the Opium and Narcotic Drug 
Act, must at his peril keep himself 
informed as to the patient’s condi- 
tion and continued necessity of the 
drug for medicinal purposes. Rex v. 
Gordon, (Alta.) [1928] 2 DomLR 315, 
49 CanCrCas 272, [1928] 1 WestWkly 
678. 


[49 C.J.] 1049 


sell cocaine except upon the written prescription of 
a duly registered physician, the penalty may be re- 
covered from the proprietor of a drug store for a sale 
made by a clerk,?®> although it has been held other- 
wise as to an isolated sale made in the absence of the 
A person licensed under statute to sell 
poisonous substances, who fails to comply with a 
regulation as to labeling such substances, i is liable for 
the penalty imposed by the statute.” 

[§ 17] 2. Prescriptions. 
the issuance of prescriptions for poison and nar- 
eotie and dangerous drugs contain varied provi- 
sions,?* and resort must be had to the statutes to de- 
termine under the facts of any given case whether the 
issuance of a prescription?® or the sale®® or furnish- 


The statutes regulating 


{c] Physical examination is not 
necessary where a physician issues a 
prescription for a narcotic, abit 
forming drug unless required by stat- 
ute or ordinance. Kansas City v. 
Smita, (Mo. A.) 218 SW 943. 

[dad] Statute prohibiting sale of 
certain drugs without license, requir- 
ing a record of sale, and providing 
that such license should only be is- 
sued to qualified physicians who keep 
a stock of drugs and medicines for 
their own use in prescription, and to 
qualified druggists, has been held to 
apply to a physician giving away 
such drug without a_ prescription. 
State v. Jones, 18 Or. 256, 22 P 840. 

[e] Narcotic drugs needed for fu- 
ture treatment under the provisions 
of L. (1923) p 133 (Remington Comp. 
St. [1927] §§ 2509—1-2509—14), may 
only be provided by a physician by 
means of a prescription to be filled by 
one who dispenses drugs, the word 
“dispenser” in the statute meaning 
one filling prescription. State’ v. 
Ball, (Wash.) 279 P 735. 

30. See Fowler v. Randall, 99 Mo. 
A. 407, 73 SW 931 (Rev. St. [1899] § 
8044 impliedly prohibited a registered 
pharmacist from. selling morphine 
or other poisonous medicines in doses 
except on physician’s prescription). 
And see cases infra this note. 

[a] Statute forbidding sale of co- 
caine by druggist without prescrip- 
tion has been held not applicable to 
sale and delivery by a physician in 
the course of ‘this practice and treat- 
ment of a patient. State v. Hesse, 
195 Mo. A. 616, 187 SW 571. 

[b] One who selis morphine not 
on order of licensed physician, den- 
tist, or veterinary surgeon is guilty 
of a misdemeanor under a_ statute 
prohibiting such sale, whether he is 
the proprietor of the drug store or 
merely the employee of such _ pro- 


prietor. Oppenheim v. State, 12 Ga. 
A. 480, 77 SE 652. 
[ec] Under statutes making it un- 


lawful to sell certain drugs except 
upon written prescription of physi- 
cian (1) a physician who is also a 
druggist, who sells the prohibited 
drug without a prescription, violates 
the statute. Niswonger v. State, 179 


Ind. 653, 102 NE 135, 46 LRANS 1; 
State v. Willis, (128 “Mo. UA. °21'4, 
106 SW 584. (2) Such a physician 


and pharmacist may fill from his 
stock of drugs his prescription call- 
ing for the drug, but the pre- 
scription must be made out before the 
sale is made. State v. Willis, supra. 

[d] Statute prohibiting sale of 
morphine except on prescription has 
been held not to include heroin, al- 
though a derivative of morphine. 
State v. Norwood, 87 N. J. L. 82, 93 
A 683. 

[e] Actual possession by purchas- 
er of prescription for narcotic drug 
is not necessary under a statute pro- 
viding that it shall be unlawful to 
sell or give away certain narcotics 
except upon the written prescription 
of a duly registered physician, as the 
sist of the offense under the statute 
is the selling without a prescription, 
which is not the same thing as noi 
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ing®! of a poison or drug without a prescription is 
One who sells a poisonous drug to another 
without a prescription is guilty of the offense without 
reference to whether he is the proprietor of a drug 
store or merely the employee of such proprietor.*? 
Statutes making it unlawful to furnish to, or pre- 
scribe narcotic and habit forming drugs for, habitual 
users thereof usually contain an exemption expressly 
permitting the prescribing of such drugs to habitual 
users under treatment for addiction;** and under 
these statutes it is held that, if the drug is prescribed 
in good faith to an addict under the professional care 
of the physician, and without any intent to evade the 
purpose of the act, there is no violation of the stat- 
ute;?* but even in such eases the physician may not 
prescribe an amount in excess of that limited by the 


unlawful. 


act as a daily treatment.*° 


[§ 18] 3. Possession and Use. Most jurisdictions 


having the prescription in possession. 
Hence, where a duly registered phy- 
sician had written a prescription and 
left it with a druggist, and thereun- 
der the druggist sold and delivered 
the drug to the patient, there was no 
violation of the statute. Peo. v. Hus- 
tion, 178 Ill. A. 293, 296,:297. 

31. See cases infra this note. 

[a] One who administers narcotic 
to another via a hypodermic syringe, 
without charge, at the request of a 
party suffering pain, and not upon 
such written order or prescription as 
required by the act, violates an act 
making it a penal offense to give, 
furnish, or sell such narcotic except 


upon certain- prescribed condition. 
Sas v. State, 13 Ga. A. 722, 79 SE 
[b] Under statute making it of- 


fense for licensed physician to deliver 
cextain drug's except after a physicial 
examination of the person for the 
treatment of disease or injury, a phy- 
sician in treating narcotic drug ad- 
diction as a disease need not make a 
physical examination of the patient 
each time the drug is delivered to him 
aoe medicine. Peo. v. Hoyt, 166 NYS 

{c] Furnishing to habitual users. 
—Under a statute making it unlawful 
for a physician to furnish to, or pre- 
scribe certain narcotic drugs for ha- 
bitual users, but which contains an 
exception permitting a physician to 
prescribe such substances as he may 
deem necessary for persons under his 
eare for treatment of a drug habit, 
it has been held unlawful for a phy- 
sician to furnish such drugs, even in 

good faith, to a person under his care 
‘and treatment for drug addiction. 
State v. Whipple, 143 Minn. 403, 173 
Nw 801. 

[d] To constitute “direct personal 
supervision,” under a regulation pro- 
viding that to administer the drugs 
by or under the direct personal super- 
vision of a duly qualified medical 
practitioner shall not be deemed to be 
supplying the drug within the mean- 
ing of the prohibition of the statute, 
it is not necessary that the medical 
practitioner be present when each 


dose is given. Kingsbury v. Public 
Prosecutions Director, [1926] W. N. 
Sy lil 

32. Oppenheim v. State, 12 Ga. A. 
480, 77 SE 652. 

83. See statutory provisions. 

34. in re .uord, 199 Cal.) 773, 250 
P 714; Com. v. Noble, 230 Mass. 83, 


119 NE 510, LRA1918C 667; 
State, 79 Tex. Cr. 247, 184 SW 197. 
[a] Whether drug is or is not 
needed for therapeutic purposes in a 
given case is a question for the at- 
tending physician, and he is not to 
be held liable for a violation of the 
statute if he acts in good faith, yet 
it does not follow that his judgment 
in the matter is conclusive and can- 
not be reviewed or inquired into in 


maned 


Fyke v. 
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unlawful.?7 


[§§ 17-19 


have statutes prohibiting the possession and use of 
narcotic and habit forming drugs unlawfully. ob- 
tained,*® generally specifying, however, the condi- 
tions upon which, and the purpose for which, these 
drugs may be obtained, used, and possessed, and 
their possession for any other purpose or use is 
Tilegal sale and illegal possession con- 
stitute two different crimes under statutes prohibit- 
ing sale and possession of poisons or drugs.?§ 
sustain a conviction for possession under the Philip- 
pine Opium Law, the animus possidendi must be 
present,®® but the mere being in possession without a 
license of opium and paraphernalia for smoking it is 
sufficient to constitute a violation of the law;*° and 
the words “having possession” have been construed 
to mean constructive, as well as actual, possession.*+ 


To 


[§ 19] 4. Criminal Prosecutions—a. Indictments 


a prosecution of an alleged viola- 
tion of the statute. Com. v. Noble, 
oem Mass. 83, 119 NE 510, LRA1918C 


[b] If morphine is prescribed in 
good faith to habitual user of nar- 
cotic drugs under the professional 
care of the physician, and without 
any intent to evade the purpose of 
such act, then the physician has not 
offended against the provision of an 
act prohibiting the furnishing or pre- 
scribing of narcotic drugs for the 
use of a habitual user thereof, and 
the giving or prescribing of any such 
substance for any person not under 
treatment in the regular practice of 
his profession. In.re Lord, 199 Cal. 
hiss 200. Tl 4: 

35. In re Lord, supra. 

36. See statutory provisions. 

37. See statutory provisions. 

[a] Possession of narcotic drugs 
(1) is an offense under L. (1923) p 
133 § 3 et seq, regardless of whether 
defendant intended to sell, furnish, or 
dispose of the drugs, State v. Rad- 
ford, 135 Wash. 120, 236 P 804. (2) 
And likewise under Acts (1923) p 


Lil. (Starr NeLotate, .165— Ark. oad. 
265 SW 54. (3) But under a statute 
making it unlawful to thave posses- 


sion of narcotics with intent to sell, 
and providing that it shall be deemed 
a violation of the act for any person 
to have possession unless obtained 
pursuant to the act of congress of 
Dec. 17, 1914 (Harrison Narcotic 
Act), possession without intent to 
sell is not unlawful unless obtained 
in violation of the act. State v. Lee, 
L27 Wash. 377. 220, Pi v53) 

[b] That possession of narcotics 
was joint, or that defendant held pos- 
session for the use of the drug by 
another, is no defense in a prosecu- 
tion for violation of the state Poisons 
Act. Peo. v. Le Baron, 92 Cal. A. 
550,268 P 651, 269 P 476. 

{c] Where defendant admits pos- 
session of narcotics in a quantity 
forbidden by law, that the narcotics 
were acquired and procured from a 
physician, pharmacist, or authorized 
person is no defense. Arnote vy. State, 
SOR ee 276 P 242 (Comp. St. [1921] 
§ (Oye 

{d] Where defendant picked up 
package containing narcotics from 
transportation company’s platform 
truck, and when placed under arrest 
threw the package back upon ‘the 
truck, he did not “receive” the nar- 
cotics, as the real possession did not 
pass by his act from the transporta- 
tion company. Sullivan v. State, 21 
Okl. Cr. 444, 209 P 193. 

fe] Druggist purchasing” narcotic 
drugs contrary to U. S. Comp. St. §§ 
6287g-6287q does not possess them 
in the regular course of his business 
within Pa. St. (1920) § 9358, and may 
be indicted under the latter act. 
Com. v. Bernabei, 86 Pa. Super. 550. 

[f{] Physician, as one of excepted 


and Informations—(1) In General. 


General rules*? 


class, cannot lawfully possess nar- 
cotics except for use in the course of 
his practice under a statute making it 
unlawful for any person to possess 
narcotics, except certain designated 
classes under named regulation, and 
under which a physician cannot. law- 
fully possess unless he has complied 
with the regulations, and unless for 
use in the course of his practice. 
State v, Miller, 127 Kan. 487, 274 P 
245, (Ly [1927], ¢ 241). 

{g] Innocent purchaser of patent 
medicine or other medical prepara- 
tion containing opium, and who is not 
aware that such preparation contains 
opium, is not guilty of possession and 
a violation of the Opium Act. U. S. 
v. Lim Poco, 25 Philippine 84. 

{h] . To smoke opium without li- 
cense was a violation of the Opium 
Law (Act No. 1461), when in effect. 
U. S. v. Gonzalez, 10 Philippine 66. 

38. U. S. v. Look Chaw, 19 Phil- 
ippine 343. 

[a] Possession of opium and of 
pipe in which it was smoked at same 
time was held not to constitute sep- 
arate offenses under the Opium Law, 
although that statute provides a pun- 
ishment for the possession of a pipe 
used in smoking opium, as well as a 
punishment for the possession of 
opium. U.S. v. Poh Chi, 20 Philip- 
pine 140. 

Polat tots sale generally see supra § 


39. U.S. v. Lim Poco, 25 Philip- 
pine 84. 
[a] Carter who received sack con- 


taining opium but which he had been 
assured contained sugar, it being ap- 
parent that he was ignorant of the 
real nature of the contents, was held 
to be not guilty of possession in vio- 
lation of the Opium Law. Siiive 
Lee See, 20 Philippine 398. 


_ 40. U.S. v. Uy-Kue-Beng, 12 Phil- 
ippine 451; U.S. v. Gaboya, 11 Phil- 
ippine 489. 


[a]. One cannot be charged sep- 
arately with possession of opium, 
and of pipe to smoke it in, although 
they are separate crimes under the 
law, where the possession of one 
was a mere incident to the possession 
of they others U.S: \v.Poh Chip e2o0 
Philippine 140. 

41. U.' S.-yv. Chan ‘Guy “Juan, 23 
Philippine 105. 

[a] Words “have possession of” 
include constructive possession, that 
is, the relation of the owner of the 
drug and the drug itself when the 
owner is not in actual physical pos- 
session, but when it is still under his 
control and management and subject 
to his disposition. U. S. v. Chan 
Guy Juan, 23 Philippine 105. 

42. See Indictments and Informa- 
tions 31 C. J. p 548 

Charging statutory offense general- 
ly see Indictments and Informations 
§§ 253-271. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 19-21] 


apply to indictments and informations in prosecu- 
tions for violations of statutes relating to poisons.*3 
An indictment or information will be held sufficient*# 
or insufficient*® accordingly as it states facts neces- 
sary to constitute an offense, or fails to do so. 
indictment or information should set forth all the 
facts required by the statute to establish the offense 
and the facts necessary to bring defendant within 
According to the appli- 
cation of general rules as to designation or deserip- 
tion of persons other than the accused connected ‘with 
the offense,** in some jurisdictions it is necessary to 
name the purchaser, where known, in an indictment 
charging sale of poison or narcotic drugs in viola- 
tion of a statute,#® while in others an indictment or 
information will not be quashed because the pur- 
It is not necessary, however, 


the statutory provisions.*® 


chaser is not named.*? 


es See infra this section; and §§ 
44. Smith v. State, 32 Okl. Cr. 247, 
240 P 656; and cases infra this 
note. , 
[a] Indictments held sufficient.— 


(1) Charging that defendant willfully 
and unlawfully retailed, sold, and 
Bave away to a named person a quan- 
tity of cocaine without a written pre- 
scription from a legally authorized 
physician, and that it was not sold 
by defendant at wholesale. State v. 
Hesse, 195 Mo. A. 616, 187 SW 571. 
(2) Permitting vending of poison 


without supervision of registered 
pharmacist or assistant. State v. 
Mayo, 118 Minn. 336, 136 NW 849. 


(3) Prescribing drug to addict. In 
re Lord, 199 Cal. 773, 250 P 714.,; (4) 
Unlawful possession of opium. State 
v. Charlie Mun, 76 Mont. 278, 246 P 


257. 
45. See cases infra this note. 
fa] Indictment or information 


held insufficient.—(1) Charging the 
offense, under Pen. L. § 1752, of 
having possession of a narcotic with 
intent to administer without the vic- 
tim’s consent, but stating facts con- 
stituting an offense, under § 1746, of 
attempting to sell cocaine without a 
license. Peo. v. Quartararo, 76 Misc. 
DD aeloo PNAS, BoDs. ic Ne Lo Opn 405 
(2) Unlawful sple of cocaine without 
prescription. eo. v. Hustion, 178 
ty. A293), 296,, 29:7. 

{b] Issuing prescription without 
physical examination.—An indict- 
ment charging that defendant issued 
a prescription for a habit forming 
drug without first making a physical 
examination of the person for dis- 
ease, injury, or deformity is not suf- 
ficient under a statute prohibiting the 
issuance of a prescription except 
after a physical examination of the 
person for the treatment of disease, 
injury, or deformity, as it fails to 
state the purpose of the examination 
and the treatment for disease, etc., 
forms an exception which goes, in 
part, to make up the offense and 
should have been pleaded. Kansas 
City v. Smith, (Mo. A.) 218 SW 943. 

[ce] Actual possession of prescrip- 
tion.— An information which charges 
that defendant unlawfully sold co- 
caine to a certain person, without 
such person “having in his possession 
a written prescription signed by a 
duly registered physician,” does not 
state an offense, where the statute 
does not require the purchaser to 
have possession of the prescription. 
ean v. Hustion, 178 Ill. A. 293, 296, 


ae Allegation of want of “law- 
ful excuse”? necessarily includes an 
allegation that the possession was 
without lawful authority as_ pro- 
vided by the statute. Rex v. Wong 
Mah, 17 Alta. L. 363, 66 DomLR. 517, 
an CanCrCas 319, [1922] 1 WestWkly 


Tel Failure to state quantity and 
form of drug.—(1) An indictment, 
charging unlawful possession of mor- 


{ 
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The 


diseovered.*°? 


charged.°+* 


phine not obtained by defendant un- 
der an original written prescription 
from a licensed physician, dentist, or 
veterinarian registered under federal 
law regulating traffic in narcotic 
drugs, was. sufficient under Code 
(1927) §§ 3154-3156, 3158, and was 
not demurrable on the ground that it 
failed to specify the quantity of the 
drug, to state the form in which the 
morphine was found, or to specify 
with sufficient definiteness the time, 
place, and circumstance under which 


the crime was committed. State v. 
Heeron, (Iowa) 226 NW 30. (2) To 
same effect as to quantity. State v. 


Charlie Mun, 76 Mont. 278, 246 P 257. 

[f] Words “Paris green” in and 
of themselves import that “Paris 
green” is a poisonous substance, and 
in an indictment it is not necessary 
to allege that it is such a substance. 
pinte v. Labounty, 63 Vt. 374, 21 A 

30. 

[g] Manner of sale.—It is not 
necessary to allege, in an_ indict- 
ment charging defendant with per- 
mitting the vending of poison in his 
place of business without the super- 
vision of a registered pharmacist, 
the manner in which defendant per- 
mitted the sale. The allegation that 
he knowingly permitted it is the al- 
legation of the ultimate fact. How 
he permitted it is a matter of evi- 
dence, not necessary to be pleaded. 
Shain v. Mayo, 118 Minn. 336, 136 NW 
84 

{h] Coupling of acts in indict- 
ment.— Where a statute makes two or 
more distinct acts connected with 
the same transaction indictable, 
each one of which may be considered 
as representing a phase in the same 
offense, they may be coupled in one 
count, such as sale made without pre- 
scription to an inhabitant not re- 
spectable and not of full age, with- 
out marking ‘poison’ and without 
making a note in the register. Com. 
v. Yealy, 21 Pa. Dist. 543. 

{i] Information will he assumed 
to be drawn under later statute su- 
perseding an earlier’ enactment on a 
charge relating to the unlawful sale 
of. cocaine as a derivative of coca 
leaves. State v. Wong Fong, 75 
Mont. 81, 241 P 1072 

46. See cases infra this note. 

[a] Thus, where under the stat- 
ute the possession of morphine may 
be legal or illegal, depending on the 
quantity of morphine contained in 
such preparation, the quantity of 
morphine contained in such prepara- 
tion is part of the description of the 
offense, and an indictment which 
fails to allege the quantity is fatally 
defective. State v. He Quan Chan, 
113 Or. 168, 232 P 619. 

[b] Sale at retail or to consumer. 
—Where an element of the offense is 
that the sale be made at retail, or to 
a consumer, these facts are neces- 
sary to be alleged in the information 
or indictment. State v. Kim, 69 Mont. 
64, 220 P 81; State v. Hem, 69 Mont. 
57, 220 P 80. 
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in all cases to set forth the name of the person ac- 
tually making the sale.®° 

[§ 20] (2) Alleging Intent. 
the general rule’ when the act, in general terms, is 
made indictable, 
unless from the language and effect of the law a pur- 
pose to require the existence of such intent can be 


In accordance with 


a eriminal intent need not be shown 


[§ 21] (8) Negativing Exceptions or Exemptions. 
Following the general rule®* an indictment or in- 
formation need not negative an exception contained 
in the statute unless such exception is necessary to 
a complete definition of the offense sought to be 
In some jurisdictions statutes relating to 
the sale of narcotic drugs expressly provide that it 
shall not be necessary in an indictment or informa- 
tion to negative any exceptions contained in the 


[ec] Indictment for illegal sale of 
cocaine is not bad because it did not 
distinguish between “‘cocaine alpha,” 
and “beta cocaine,’ because the stat- 
ute under which the prosecution was 
had (Burns St. Annot. [1914] § 
2429a), following an error in punctu- 
ation in (an earlier act, forbade the 
sale of ‘‘cocaine alpha, or beta eu- 
caine,’”’ it omitting the comma be- 
tween the words “cocaine” and “al- 
ke ing v. State, 185 Ind. 312, 
See Indictments and Informa- 
tions §§ 272, 273. 

48. State v. Hem, 69 Mont. 57, 
220 P 80; Fletcher v. State, 2 Okl. Cr. 
300, 101 P 599, 23 LRANS 581. 

[a] There can be no sale without 
‘purchaser; it necessarily implies the 
existence of two or more persons. 
Therefore, the existence of such pur- 
chaser is a constituent element of the 
offense, and his or her name must be 
alleged in the information or indict- 
ment. State v. Hem, 69 Mont. 57, 220 
P 80; Fletcher v. State, 2 Okl. Cr. 
300, 101 P 599, 23 LRANS 581. 

49. State v. Tabb, 124 Kan. 627, 
261 P 844. 

,50. State v. Mayo, 118 Minn. 336, 
136 NW 849. r 

[a] Thus an indictment alleging 
the name of the person to whom the 
sale was made need' not allege the 
name of the person w'ho made it, in 
an indictment charging defendant 
with permitting the vending of poi- 
son in his place of business without 
the supervision of a registered phar- 
macist. State v. Mayo, 118 Minn. 
336. 136 NW 849. 

51. See Indictments and Informa- 
tions § 244. 

Criminal intent generally see Crim- 
inal Law §§ 41-50. 

52. See cases infra this note. 

[a] Where intent is not declared 
to be ingredient of offense by the 
statute prohibiting the possession 
of poisonous drugs, the information 
or indictment need not allege that 
accused committed the acts consti- 
tuting such crime with the intent to 
do so. Peo. v. Le Baron, 92 Cal. A. 
550) 268) 2651, 269.2 476s 

{[b] Information for violation of 
state act need not allege intent under 
State Poisons Act, as amended by St. 
(1925) p 187; Peo. v. Le Baron, 92 
Cal. A. 550, 268 P 651, 269 P 476: 

53. See Indictments and Informa- 
tions §§ 269, 270. 

54. Ark.—-Starr v. State, 165 Ark. 
511, 265 SW 54. 

Iil.—Peo Va FLUStION Aes. lll AS 

118 Minn. 


293, 296, 297. 
336, 1836 NW 849. 

Mont.—State v. Charlie Mun, 76 
Mont. 278, 246 P 257. 

Nev.—State v. Ah Chew, 16 Nev. 50, 
40 AmR 488. 

Okl.—Smith v. State, 32 Okl. Cr. 
247, 240 P 656. 

Ss) C.—State v. Freeland, 106 S. C. 
220, 91. SE 38. 

Tex.—Lowery v. State, 79 Tex, Cr: 
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statute.°> Where the statute provides that certain 
exceptions to an exemption from its operation shall 
be matters of defense, such exception or exemption 
need not be negatived in an indictment or informa- 
tion charging violation of the statute.°° 

[§ 22] b. Defenses. As in other criminal cases,>? 
any proper matter of defense may be interposed ;°* 
such, for instance, as that accused is within some 
exception or proviso of the statute creating the of- 
fense;°® lack of animus possidendi, where accused is 
charged with possession ;°° a former conviction or ac- 
quittal of the same offense,®! or of one so connected 
therewith as to be an incident thereto.°? But con- 
viction under a federal statute will not bar prosecu- 
tion for the same act under a local law by the terms 
of which it is also made an offense;°* nor can a con- 
viction or acquittal under a city ordinance relating 
to narcotics be pleaded as a bar to a prosecution for 
the same act constituting also an offense under a 
state law.®* While entrapment of accused may be a 
defense,®® it is generally held that it is no defense 
to a prosecution for an illegal sale of a narcotic that 
the purchase was made for the purpose of securing 
evidence for conviction®® by a detective®’ or in- 
former.®® Ignorance of the prohibitory provisions 
of a law constitutes no defense.°® Under a- statute 
prohibiting the selling of food or drink containing 
a poison, the lack of intent to violate the statute has 
been held not to be a defense.*° 

[§ 23] c. Variance. Unless the proof conforms to 
the allegations of the indictment or information, a 
variance will result and a conviction cannot be sus- 
tained.74 Thus proof of possession of opium will not 
sustain a conviction under an indictment charging 


POISONS 


[§§ 21-24 


possession of a preparation containing morphine;*? 
proof of smoking opium will not sustain a charge of 
possession thereof where they are separate and dis- 
tinct offenses;7* and proof of past possession will 
not suffice under a statute prohibiting present pos- 
session;?* nor will a proof of sale of heroin sustain 
a conviction under a statute regulating the sale of 
cocaine or eucaine, or their salts, in the absence of 
proof that heroin is one of the elements of such sub- 
stances.‘° Under an indictment charging illegal im- 
portation, accused cannot be convicted of illegal pos- 
session with which he is not charged amd which is not 
an element of the crime of importation.’® But if the 
evidence establishes the gist of the offense, it is suffi- 
cient.“ Hence a charge of a sale of morphine, a 
derivative of opium, is sustained by proof of sale of 
morphine sulphate, a substance which is a subdivi- 
sion of morphine.** And where proof showed that a 
purchaser of a narcotic was known by the name al- 
leged in the indictment, there is no variance notwith- 
standing it was not the true name of the purchaser.?? 
Where neither time nor place is an essential element 
of illegal possession, a variation in the allegation and 
proof touching time and place is not material.*° 
Where a statute, by different sections, makes it a dis- 
tinct offense to smoke opium and to possess para- 
phernalia for smoking, a conviction for possession 
of the paraphernalia will he sustained notwithstand- 
ing the proof showed that defendant was smoking 
opium.§t 

[§ 24] d. Evidence—(1) Judicial Notice.82 In 
accordance with the well: established principle that 
courts may take judicial notice of facts that may be 
regarded as forming part of the knowledge of every 


382, 185 SW 7. 59. See supra § 21. [a]. Thus, where accused acted as 

Wash.—State v. Young, 142 Wash. 60. State v. Chin Gim, 47 Nev. 431, | a go-between in the sale of certain 
OSo7_ Zouk 63:7. 224 P 798; U.S. v. Lin Tiao, 26 Phil- | brandy containing wood alcohol, and 

[a] Indictment charging posses-|ippine 331; U. S. v. Lim Poco, 25 | was present when it was delivered by 
sion of narcotics need not allege the] Philippine 84; U.S. v. Lee See, 20 Phil-| the seller to the purchaser and su- 
acquisition thereof without a _pre-] ippine 398; U.S. v. Esquejo, 18 Phil- | perintended the transfer, he was 
scription or contrary to law. State] ippine 456. guilty under such a_ statute, even 
v. Young, 142 Wash. 388, 253 P 637. 61. See Criminal Law §§ 359-490. | though he had no knowledge that 

[b] Possession of cocaine with- 62. U.S. v. Chua Puete, 22 Philin-| the drink contained such alcohol. 
out label.—An indictment under a] pine 327; U. 8. v. Lim Suco, 11 Phil- | State v. Annicelli, 96 Conn. 102, 113 A 
statute making any person having | ippine 484. 154. 


possession of cocaine or a mixture 
thereof, except when the vial contain- 
ing it pears the name of the physician 
prescribing it and the druggist com- 
pounding it, guilty of a misdemeanor, 
must negative the exception since it 


is included within the enacting 
clause. State v. Freeland, 106 S. C. 
220, 91 SE 3. 


[ec] Sufficiency of negation.—An 
allegation that the sale was made 
without the supervision of a regis- 
tered pharmacist or assistant, in an 
indictment charging defendant with 
permitting the sale of poison at his 
place of business without the super- 
vision of a registered pharmacist or 
assistant, sufficiently negatives the 
exception of the statute. State v. 
Mayo, 118 Minn. 336, 136 NW 849. 

55. See statutory provisions. 

56. In re Lord, 199 Cal. 7738, 250 
P 714; McDaniels v. State, (Okl. Cr.) 
253 P 1041; Stout v. State, 26 Okl. 
Cr. 390, 224 P 375; EKyke v. State, 79 
Tex. Cr. 247, 184 SW 197. 

[a] Under statute excepting phy- 
sician prescribing narcotic drug in 
good faith to an habitual user, un- 
der his professional care or treat- 
ment for addiction, an indictment or 
information charging an offense un- 
der the statute need not negative 
good faith in treatment of the habit. 
impereeLord, L99NCal. 173 250) e (a 
Fyke v. State, 79 Tex. Cr. 247, 184 S 
IE 

57. See Criminal Law § 52 et seq. 

58. See cases infra notes 59-62. 


[a] Where defendant was convict- 
ed of smoking opium, it was held that 
he could not afterward be convicted 
of having the pipe in his possession, 
the possession of the pipe being an 
incident of the first offense. Ss. 
v. Lim Suco, 11 Philippine 484. 
seen U. S. v. Tan Oco, 34 Philippine 

[a] Conviction or acquittal on a 
complaint charging a violation of an 
act of congress, providing that every 
person who deals in opium shall reg- 
ister and pay a special tax, will not 
bar a subsequent prosecution under 
the Philippine Opium Act for the pos- 


session of the same opium, for the 
crimes are different. Sixes Lan 
Oco, 34 Philippine 772. 

64.. U. S.v.. Ching’ Po, 23° Philip- 
pine 578. 

65. See Criminal Law § 57. 

66. State v. Lovell, 127 Kan. 157, 


272 P 666; 
74 Mont. 523, 
Chiong-Chuico, 11 
Hyde v. State, 1381 Tenn. 


State v. Wong Hip Chung, 
Pate APA Gal BE PSP 

Philippine 106: 
208, 174 SW 


1127. 

67. State v. Lovell, 127 Kan. 157, 
272. P 666. 

68. State v. Lovell, supra. 

69. U. S. v. Que-Quenco, 12 Phil- 


ippine 449. 
Ignorance or mistake of law as de- 
fense generally see Criminal Law §§ 
52-54. 
70. State v. Annicelli, 96 Conn. 
102, 1138 A 154. 


Intent in violation of food statutes 
generally see Food § 26. 
71. See cases infra notes 72-75. 
72. State v. He Quan Chan, 113 


Or. 168, 282 P 619 

73. Salt Vi Sing Lee, (Sask.) 69 
DomLR 69, 37 CanCrCas 214, [1922] 
3 WestWkly 159. 

74 U.S. v. Tan Seng Ki, 28 Phil- 
ippine 54. 

[a] Present possession.—W here 
the law specifically provides for pun- 
ishment of one who has ‘“‘in his pos- 
session or under his control’ a pro- 
hibited: drug, there can be no con- 
viction under an indictment charging 
present possession where the evi- 
dence does not show present posses- 
sion but past possession. U. S. v. 
Tan Seng Ki, 28 Philippine 54. 

75. Peo. v. Donnelly, 173 App. Div. 
713, 159 NYS 690. 

76. U.S. v. Jose, 34 Philippine 840. 

77. McIntosh v. U. S. 1 F. (2d) 


(Okl. Cr.) 
191 


78. Jefferson v. State, 
460. 

VEE aa v. Montgomery, 

. ao. 

80. U.S. v. Tan Coy, 36 Philippine 

81. U.S. v. Go Tiao, 11 Philippine 
62. Judicial notice: 

Generally see Evidence §§ 1807-2008. 


In criminal case see Criminal Law 
§§ 948-992. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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person of ordinary understanding and knowledge,®? ° 


and of the general qualities and properties of mat- 
ter,S* it has been held that the court will take judi- 
cial notice of the need of a confirmed user of narcotics 
for the continued stimulation of the drug, and of the 
effect upon such user of being deprived of it;8* of 
the fact that morphine is a derivative of opium,** 
that it is a narcotic drug within the meaning of a 
statute defining such a drug to mean and comprehend 
opium or coca leaves, or any compound, manufacture, 
sale, derivative, or preparation thereof,’? and of the 
quantity of an ordinary dose thereof.®§ 

[§ 25] (2) Burden of Proof, and Presumptions. 
General rules apply as to the burden of proof,®® and 
presumptions,°®® in cases of this character, except as 
they may be varied by the presumptions, if any, 
created by the statutes defining the particular of- 
fense,®? such, for example, as that possession shall 
be prima facie evidence of an intent to sell or dis- 
pense,°®? or shall be presumptive evidence of a viola- 
tion of the act,9* or of unlawful use;°* that sale 
was not made to one of an excepted class®® or upon 
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a proper preseription,®® and the like.°’ Where the 
statute relating to poisons or nareotie drugs con- 
tains exceptions, a defendant desiring to avail him- 
self of any of them by way of defense must show 
that he comes within its intent.°* Thus the burden 
is upon one accused of illegal possession to show 
that his possession was lawful under a proviso or 
exception of the statute under which he is being 
prosecuted,®® or, where the animus possidendi is an 
element of the offense, to show honest ignorance of 
the fact of possession.t So an accused who defends 
on the ground, made available by an exception in the 
statute, that a sale was made upon a proper preserip- 
tion? to a licensed physician,*’ or was made for a 
legitimate purpose,‘ or a physician, who defends un- 
der a like exception, upon the ground that a narcotic 
drug was administered by him in good faith,® has the 
burden of proving such matter of defense. 

[§ 26] (8) Admissibility. General rules® apply 
as to the admissibility of evidence.? Hence, under 
rules touching the competency of expert witnesses 
and the admissibility of opinion evidence, expert tes- 


83. See Criminal Law § 949; Evi- 96. Peo. v. Montgomery, 271 Ill. | 370. 
dence § 181 580, 111 NE 578. [be] Claim of ownership.—Where 
84 See eine Law § 951; Evi- 97. See statutory provisions. accused testified that he knew noth- 
dence § 1966 98. See cases infra notes 99, 1. ing of cocaine found on his premises 
85. Peo. v. Le Baron, 92.Cal._ A. [a] Visit to opium joint.—Under | prior to his arrest, and his wife tes- 


tified that it belonged to her and she 


550, 268. P 651, 269 P A76: 

[a] CGontinued need of stimuia- 
tion.—‘‘This proposition is, indeed, so 
generally known and understood that 
it would be absurd to say that the 
courts and juries may not take notice 
thereof and apply it where necessary 
in the determination Ot an issue” 
where material. Peo Le Baron, 
pean: A. 550, 560, 268 ‘> 651, 269 Pp 

86. Com. v. (Gabhart, 160 Ky. 32, 
169 SW 514. 

87. Smith v. State, 32 Okl. Cr. 247, 
240 P 656; Barr y. State, 28 Okl. Cr. 
S92, zoel P B22. 

88. Smith v. State, 32 Okl. Cr. 247, 
240 P 656. 

89. See Criminal Law 8§§ 993-1004. 

90. See Criminal Law § 1005 et 
seq: and cases infra this note. 

{a] Innocence.—A_ defendant 
charged with unlawful. possession has 
the presumption of innocence in his 
favor until the contrary is proved. 
U.S. v. Sy Quingeo, 16 Philippine 416. 

[b] Ownership.—One in posses- 
sion of a prohibited drug or poison at 
the time of its seizure will be pre- 
‘sumed to be the owner thereof. U. 
S. v. Torres, 34 Philippine 994. 

[ec] Animus possidendi.—Discov- 
ery of opium in the house or upon the 
premises of accused, while not con- 
clusive evidence that such drug was 
in his possession and control, is nev- 
ertheless prima facie evidence to that 
effect and sufficient to sustain a con- 
viction in the absence of a satisfac- 
1ory explanations 1, Soy, Sings. 87 
Philippine 2h VUesSeovecban Day Co, 
12 Philippine 739. 

91. See cases infra notes 92-96. 

92. Henderson ‘vy.’ Com., 130)" Va: 
761, 107.SE 700; State v. Curtis, 127 
Wash. 2273) 220 Pi 769. 

[a] Presumption held not to arise. 
—Where the evidence showed that 
cocaine found on defendant’s premis- 
es belonged to his wife, who was ad- 
dicted to its use and had hidden it 
there without defendant’s knowledge, 
it was held, under a statute making 
possession of cocaine, with certain 
exceptions, prima facie evidence of 
an intent to sell or dispense, that the 
presumption did not arise. Hender- 
son v. Com., 130 Va. 761, 107 SE 700. 

93. State v. Charlie Mun, 76 Mont. 
ae 246 P 257; State v. Ross, 168 N. 
C.120383 SE 307. 

U. S. v. Gan Lian Po, 34 Phil- 
ippine 880. 

95. Miller v. State, 105 Miss. 777, 

63 S 269. 


a statute making it an offense know- 
ingly to visit a den or resort where 
opium is smoked, the burden of proof 
is upon one found in an opium joint 
to show a valid excuse for his pres- 
oe U. S. v. Sy Toon, 36 Philippine 

Proof of matters of defense in 
Sean Heer generally see Criminal 

Law §§ 993-1004. 

99. Cal—Peo. v. Moronati, 70 Cal. 
AS 1758232 P-9912 

Kan.—State v. Miller, 127 Kan. 487, 
274 P 245, 

Okl.—Carr v. State, 25 Okl. Cr. 289, 
220 P 479. 

Wash.—State v. Young, 142 Wash. 
388, 253 P 637. 

Can.—Rex v. Wong Mah, 17 Alta. L. 
3685116 6 Domiuiy, 517, 367 CanerCas, 319) 
[1922] 1 WestWkly 67. 

1. State v. Chin Gim, 47 Nev. 431, 
LEP Pli9ISs UTS. Va win, Poco, 725 
Philippine 84; U.S. v. Lee See, 20 
Philippine 398;. U.S. v.-Esquejo,.18 
Philippine 456; State v. Freeland, 
ave SiGe 2205. Ole Shiva: 

2. Peo. v. Montgomery, 194 Ill. A. 
483) Miattepe (lie Wiles! 5 Owe taal NTE Dye Salvs 
Chicago v. Montgomery, OMS ee 
558;- Miller v. State, 105 Miss. 777, 
63 S 269. 

3. Miller v. State, supra. 

4.\ Com. v.. Gabhart, 160 Ky. 32, 
169 SW 514; Katzman v. Com., 140 
Ky. 124, 130 SW 990, 140 AmSR 359, 
30-LRANS 519. 

23) Okl.Cr 


5. Huffman v. State, 
296, 230—P) 272. 

6. See Criminal Law §§ 947-1999. 

7. See cases infra this note; and 
notes 8-21. 
Evidence held admissible to 
(1) Bottle in which cocaine 
was sold. Peo. v. Montgomery, 271 
Tl, 580, 111 NE 578. (2) Bottles and 
vials containing drugs found in de- 
fendant’s place of business after his 
arrest. Peo. v. Ford, 81 Cal. A. 449, 
253 P 966. (38) Cocaine found in de- 
fendant’s home at time of arrest. 
Com. v. Grasse, 80 Pa. Super. 480. 
(4) Finding of narcotics on defend- 
ant’s premises. State v. Chin Gim, 
47 Nev. 431, 224 P 798. (5) Method 
of administering drug in order to 
show that it was prescribed in effort 
to cure habit. Fyke v. State, 79 Tex. 
Cr. 247, 184 SW 197. (6) Possession 
incident to sale. Com. v. Bernabei, 
86 Pa. Super. 550. (7) That witness- 
es were users of cocaine and were 
familiar with its effect, to show that 
substance sold them was cocaine. 
Butler v. State, 14 Ga. A. 446, 81 SE 


had attempted to conceal it from her 
husband, it was error to permit one 
of the arresting officers to testify 
that he had never heard until the 
trial of any claim as to the wife’s use 
of cocaine. Henderson v. Com., 130 
Va. 761, 107 SE 700. 

[ec] Custody of exhibit.—In order 
to admit as evidence a package al- 
leged to have been sold, it was not 
incumbent upon the state to prove 
that it could not have been tampered 
with. It was not necessary that all 
possibility of its having been tam- 
pered with should be excluded by af- 
firmative testimony. It was only 
necessary to identify the package, 
and to make a prima facie showing 
that there had been no substantial 
change to warrant its introduction 
in evidence. State v. Wong Fong, 75 
Mont. 81, 241 P 1072. ; 

[d] Evidence obtained on federal 
search warrant has been held admis- 
sible in a state court. State v. Char- 
lie Mun, 76 Mont. 278, 246 RP: 257. 

[fe] Testimony of “drug addicts” 
is admissible for the purpose of es- 
tablishing the sale of certain narcotic 
drugs. Com. v. Retacco, 82 Pa. Super. 


oF 

{f] Evidence improperly excluded. 
—lIn a prosecution for a sale of poi- 
son without having properly labeled 
it, it is error to exclude evidence 
tending to show that the mixture in 
question was a nonpoisonous one and 
a useful and valuable medical reme- 
dy. State v. Marvin, 5 OhS&CP 593. 

[g] Remote evidence.—yy here de- 
fendant physician admitted that he 
sold the addict the amount of a nar- 
cotic found in his possession, the ex- 
clusion of a stamp which defendant 
said he stamped on containers of such 
drugs dispensed by him was not er- 
ror, although the package found on 
the addict containing the drug bore 
no such stamp. State v. Whipple, 143 
Minn. 403, 173 NW 801. 

{h] Cross-examination.—(1) It is 
not error to endeavor to show by 


cross-examination of defendant and 


his witnesses that defendant was a 
dealer in narcotics and witnesses 
were drug addicts. State v. Shim- 
oaka, 141 Wash. 337, 251 P 290. (2) 
Defendant on trial for violating an 
act to regulate the sale of poisons 
may be cross-examined on a matter 
pertinent to an issue tendered by Ae 
in his direct examination. Peo. v. 
ee Don Yow, 86 Cal. A. 617, 261 P 
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timony is admissible’ to show the character® or the 
effect of a drug,t® or whether a certain use thereot 
is legitimate or proper medical practice;*+ and, in a 
prosecution for sale of a narcotic drug, ‘proof of 
other sales has been held admissiblet? to show in- 
the guilty intent is proved by 


tent,1® but not where 


proving the commission of the act itself.14 
fession,!® an offer to plead guilty,!® or an admission 
by a defendant is admissible against him.17 
dence has been held admissible to show the character 


8. See cases infra notes 9-14. 

[a] Opinion based on authority.— 
An expert medical witness may tes- 
tify that in his opinion a certain sub- 
stance is poisonous, although he nev- 
er had any practical experience with 
a case of poisoning by the substance, 
but derived his information on the 
subject solely from medical books 
dealing with the subject of poisons. 
coe v. State, 114 Ga. 40, 39 SE 

[b] Test by taste.—PExpert evi- 
dence that powder contained cocaine 
was held inadmissible where the 
opinion was based solely on tasting 
the powder, and in view of an undis- 
puted medical authority stating that 
there was no single characteristic 
test for cocaine. Stadler v. Peo., 59 
Colo: 159, 147 PB 658. 

9. Boswell v. State, 114 Ga. 40, 39 


SE 897. 
10. State v. Smith, 103 Wash. 267, 
sli (2a n 
Je Com. iar Gabbart, O08 Kye, 


169 SW 514; Katzman v. Com., 140 
Ky. 124, 130 SW 990, 140 AmSR 359, 
30 LRANS 519. 

12. State v. Whipple, 143 Minn. 
403,,173 NW 801; Com. v. Baker, 86 
Pa. Super. 376; Com. v. Belote, 85 
Pa. Super. 442. 

[a] In Georgia, in a prosecution 
for a violation of a statute forbidding 
the sale or furnishing of cocaine, 
it has been held that the state may 
prove aS many separate sales as it 
ean, provided that such sales oc- 
curred within two years prior to the 
filing of the accusation. Holmes v. 
State, 7 Ga. A, 570, 67 SE 693. 

Proof of other offenses generally 
see Criminal Law §§ 1132-1201. 


Is UState Ww. Bally iCwWash)ria79 2 
We85. 
{a] Intent to sell.—Where_ the 


statute itself makes intent to sell an 
element of the crime, the fact that 
possession is also made prima facie 
evidence of such intent does not alter 
the situation so that it is permissible 
for the state to show, as bearing on 
intent, that the act charged against 
defendant was one in a series of simi- 
lar ones, as the presumption raised by 
the statute is rebuttable, and the state 
cannot be compelled to rely upon such 
prima facie showing, but may, and 
should, in its case in chief, produce 
all the evidence it may have tending 
to show intent. State v. Curtis, 127 
Wash. 273, 220 P 769. 

14. State v. Smith, 103 Wash. 267, 
174 P 9. See Criminal Law § 1137. 

15. U. S. v. Lio Team, 23 Philip- 
pine 64. 

Confessions generally see Crimi- 
nal Law §§ 1464-1518. 

16. State v. Ball, (Wash.) 279 P 
735. See generally Criminal Law § 
1254. 

{a] Offer to plead guilty to lesser 
offense, made to the arresting officer, 
is admissible against defendant on 
trial for unlawful possession and pos- 
session with intent to sell a narcotic. 
State v. Ball, (Wash.) 279 P 735. 

175 Ue S) ty. Ching Po, 23) Philip- 
pine 578. See generally Criminal Law 
§§ 1243-1282. 

[a] Possession and ownership.— 
An admission made by defendant as 
to ownership of opium and of lease of 
premises where found is admissible 
against him. U. S. v. Ching Po, 23 
Philippine 578. 


POISONS 


A con- 
Evi- 


18. Hurst v. State, 25 Okl. Gr. 102, 


219 P 151; U.S. v. Sy Toon, 36 Philip- 
pine 738. 
{a] Reputation as opium joint of 


a certain place may be established by 
proof of facts and circumstances in- 
cluding general reputation. U. S. v. 
Sy Toon, 36 Philippine 738. 

19. State v. Shimoaka, 141 Wash. 
337, 251) P) 290. 

20. Starr v. State, 
265 SW 54. 

21. Henderson v. Com., 
761, 107 SE 700. 

22. State v. Charlie Mun, 76 Mont. 
278,246 P 257; U.S. v. Gan Lian Po, 
34 Philippine 880. 

23. See cases infra this note. 


165 Ark. 511, 
130 Va. 


[a] Evidence held sufficient to 
show: (1) Illegal possession. Peo. 
v. Bigelow, (Cal. A.) 270 P 460; Peo. 


v. Gee Don Yow, 86 Cal. A. 617, 261 
P 479; Peo. v. Mock Don Yuen, 67 
Cal. A. 597, 227 P 948; Peo. v. Her- 
bert, 59 Cal: A. 158, 210 P 276; State 
v. Korth, 204 Iowa 667, 215 NW 706; 
State v. Miller, 127 Kan. 487, 274 P 
245; State v. Sheppard, 126 Kan. 789, 
271 P.298; State v. Charlie. Mun, 76 
Mont. 278, 246 P 257; State v. Chin 
Gim, 47 Nev. 431, 224 P 798; State 
v. Ross, 168 N. C. 130, 88 SE 307 (so 
as to raise statutory presumption of 
violation of act); Callahan v. State, 
(Okl. Cr.) 276 P 494; Strickland v. 
State, (Okl. Cr.) 267 P 672; McDan- 
iels v. State, (Okl. Cr.) 253 P 1041; 
Thomas v. State, (Okl. Cr.) 246 P 
658; Adams v. State, 33 Okl. Cr. 203, 
243 P 258; Gilbert v. State, 32 Okl. 
Cr. 313, 240 P 758; Barr v. State, 28 
Okl. Cr. 392, 231 P 322 (sufficient as 
to one defendant and insufficient as 
to the other); Com. v. Jung, 86 Pa. 
Super: 569; U. S. v. Tan Seng Ki, 
28 Philippine 54; U. S. v. Tin Tong 
Guim, 25 Philippine 39; U.S. v. Chan 
Guy Juan, 23 Philippine 105 (con- 
structive possession); U. S. v. Ban- 
doc, 23 Philippine 14; U. S. v. Lim 
Chingco, 15 Philippine 52; U. S. v. 
Lao Lock Hing, 14 Philippine 86; 
State v. Young, 142 Wash. 388, 253 P 
637. (2) Importation of opium in 
violation of Philippine Opium Law. 
U. S. v. Ah Sing, 36 Philippine 978; U. 
S. v. Miyamoto, 36 Philippine 762; 
U. S. v. Wayne Shoup, 85 Philippine 
56; U. S. v. Pons, 34 Philippine 729; 
U. S. v. Villano, 18 Philippine 359. 
(3) Possession and offering for sale. 
Peo. v. Fong Wot, 63 Cal. A. 677, 219 
Pees i (4) Possession and_ sale. 
State v. Carter, 122 Kan. 524, 253 P 
551; Com. v. Belote, 85 Pa. Super. 
442. (5) Possession of paraphernalia 
for smoking opium. U.S. v. Uy-Kue- 
Bing, 12 Philippine 451. (6) Pre- 
seribing drug to addict. Com. . v. 
Doughtery, 76 Pa. Super. 519. (7) 
Sale without physician’s prescription. 
Chicago v. Montgomery, 194 Ill. A. 
515. (8) That defendant was deal- 
ing or trafficking in opium in viola- 
tion of Opium Act. U.S. v. Sy Maco, 
17 Philippine 565. (9) That defendant 
was guilty of smoking opium. U. S. 
v. Tin Cho Co., 26 Philippine 198; 
'U. S. v. Servillas, 12 Philippine 12; 
U. S. v. Gonzalez, 10 Philippine 66. 
(10) That house was an opium joint. 
U. S. v. Sy Toon, 36 Philippine 736; 
U. S. v. Choa Chick, 26 Philippine 831. 
(11) Unlawful sale. Peo. v. Cross, 64 
Cal. A. 448, 221 P 684; Chicago Vv. 
Montgomery, 194 Ill. A. 515; Chicago 


‘proved by analysis, 


a) 


-  [§§ 26-27 


and reputation of a place where narcotics were 
found?* or delivered!® to show the purpose of the 
possession of a narcotic drug,?° and to show that 
narcotics found and seized were put up in packages 
such as are used by sellers of the drug.?* 

[§ 27] (4) Weight and Sufficiency. The evidence, 
as in other criminal cases, must show the guilt of 
accused beyond a reasonable doubt,?? and its weight 
and sufficiency are to be tested by general rules.?* 
A reasonable doubt as to the sufficiency of the evi- 


Ve Kline, 61. dls, Aves 637g Statemavs 
Miller, 126 Kan. 578, 270 P 610; State 
v. Williams, 126 Kan. 375, 267 P 1095; 
State vi! Tabb, 224. Kan: (627, 261) 2 
844; State v. Willis, 128 Mo. A. 214, 
106 SW 584; State v. Wong Hip 
Chung, 74 Mont. 523, 241 P 620; Har- 
rison v. State, 12 Okl. Cr. 398, 157 P 
707; U.S. v. Chia-Tua, 12 Philippine 
605; Gonzales v. State, 108 Tex. Cr, 
253, 299 S.W. 901; Peo. v. Montgomery, 


194 Ill. A. 4838 faff 271 Ill. 580, 111 
NE 578). 
[b] Evidence held insufficient to 


show: (1) Illegal possession. Peo. 
v. Donnelly, 173 App. Div. 713, 159 
NYS 690; Briggs v. State, (Okl. Cr.) 


246 P 655; Alexander v. State, 26 
OE “CrAt8h227 1Pi 5 L64e UieseveGam 
Lian Po, 34 Philippine 8805 Sis Ve 
Ngan Ping, 34 Philippine 660; Us. 


v. Chien Suey, 28 Philippine 300; U. 
S. v. Chua Lui, 26 Philippine 94: U. 
S. v. Chong Ting, 23 Philippine 120; 


U. S. vi. Hachaw, 21 Philippine. 5443) 


U: S. v. Sy Quingco, 16 Philippine 416; 
U. S. v. McCormick, 15 Philippine 185; 
U. S.-v. Tan Tayco, 12 Philippine 739; 
Henderson v. Com., 130 Va. 761, 107 
SE 700; Taylor v. Com., 109 Va. 825, 
63 SE 1079. (2) Importation of opi- 
um-in violation of Philippine Opium 
Law. Peo. v. Wong Hsiao Fong, 41 
Philippine 402. (3) Receipt of narcot- 
ic drug. Sullivan v. State, 21 Okl. Cr. 
444, 209 P 193. (4) That accused 
smoked opium. U. S. v. Phelps, 16 
Philippine 440. (5) That powder sold 
contained cocaine.- Stadler v. Peo., 59 
Colo. 159, 147 P 658. (6) Unlawfw 
sale. Stadler v. Peo., supra; Peo. v. 
Montgomery, 194 Ill. A. 483 [aff 271 
Ill. 580, 111 NE 578]; Henderson v. 
Com.,/ 30 Via W611 OTS EY 700: 

[ce] Chemical analysis.—There is 
no hard and fast rule requiring that 
the nature of a substance should be 
g and not other- 
wise. In seeking the truth the law 
looks to the highest and best evidence 
obtainable, but, in its absence, evi- 
dence of less probative value may be 
sufficient, especially where it is undis- 
puted, and admitted without objec- 
tion. Butler v. State, 14 Ga. A. 446, 
81 SE 370. 

[d] Confession.—Defendant’s con- 
fession that opium found on employ- 
er’s premises was his (defendant’s) 
was held sufficient to support con'vic- 


en U. S. v. So Fo,. 23 Philippine 
[e] Derivative of coca leaves.— 


Testimony of a chemist that cocaine 
is an “active alkaloid” of the coca 
leaf is sufficient proof that cocaine is 
a “derivative” of coca leaves. State 
Vian one Fong, 75 Mont. 81, 241 2B 

[f] Entrapment.—Where defend- 
ant had a price at which he was will- 
ing to sell, and the officer offered no 
inducement except that he offered to 
buy the drug at the price at which 
defendant was willing to sell it, the 
evidence was sufficient to sustain a 
finding that there was no entrapment. 
State v. Wong. Hip Chung, 74 Mont. 
523, 241 P 620. 

[g] Importation.—Upon a _ prose- 
cution on a charge of importation of 
opium under Opium L, § 4 (Act No. 
2381), it is incumbent upon the gov- 
ernment to show that the opium was 
brought into the Philippine Islands 
from a foreign country. U. S. v. Jose, 
34 Philippine 840. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


dence to. establish guilt must be resolved in favor of 
Cireumstantial?® or presumptive?® evi- 
dence, or evidence sufficient. under the statute to es- 
tablish a prima facie ease,?* will be sufficient to sus- 
There may be a rebuttal of a pre- 
sumptive’* or prima facie?® case, but it must be of 
all the possible elements or conditions under which 


accused.?# 


tain a conviction. 


the prima facie case may arise.®° 
[§ 28] e. Trial?1—(1) Province 
Jury. 


generally*? will govern.?? 


24 U.S. v. Sy Quingco, 16 Philip- 
pine 416. 
[a] Where evidence raises reason- 


able doubt as to whether one found 
in the physical possession of a small 
bottle of opium was aware that the 
bottle contained opium, and a reason- 
able explanation is offered of the 
manner in which the drug came into 
the possession of accused, consistent 
with accused’s lack of knowledge, a 
conviction cannot be sustained. U. 

S. v. Esquejo, 18 Philippine 456. 

25. U.S. v. Tin Masa, 17 Philip- 
pine 463. See generally Criminal Law 
§§ 1566-1571. 

[a] Direct proof of animus pos- 
sidendi being rarely forthcoming, ex- 
cept in caveat confession, its exist- 
ence may, and usually must, be in- 
ferred from circumstances. U. OS. 
v. Tin Masa, 17 Philippine 4638. 

26. State v. Charlie Mun, 76 Mont. 
278, 246 P 257; U.S. v. Gan Lian Po, 
34 Philippine 880. 

[a] Under Philippine Opium Act 
proof of the mere fact of possession 
will sustain a conviction, unless a 
reasonable doubt arises from the pe- 
culiar circumstances of the case as 
to whether accused was aware that 
the article under his control con- 
tained the prohibited drug. U.S. v. 
Lim Poco, 25 Philippine 84. 

‘27. State v. Miller, 127 Kan. 487, 
274 P 245; U.S. v. Bandoc, 23 Phil- 
ippine 14; U. S. v. Tan Tayco, 12 Phil- 
ippine 739. 

28. U: S. v. Gan Lian Po, 34 Phil- 
ippine 880; U.S. v. Lim Chingeo, 15 
Philippine 52; U. S. v. Tan Tayco, 
12 Philippine 739. ‘ 

29. U.S. v. Bandoc, 23 Philippine 
14; Henderson v. Com., 130 Va. 761, 
107 SE 790. 

30. State v. Miller, 127 Kan. 487, 
274 P 245. ; 

[a] ‘Where state made prima facie 
case of possession, and the lawful 
possession of narcotic drugs depend- 
ed upon three conditions: First, that 
the drug had been regularly obtained 
by the use of federal forms; second, 
that defendant was a licensed phy- 
sician; third, that the morphine was 
owned for the purpose of use in de- 
fendant’s medical practice; and de- 
fendant, to meet the, prima facie 
case, proved only the second condi- 
tion, the evidence is sufficient to 
support his conviction. State v. Mil- 
ler, 127 Kan. 487, 274 P 245. 


31. Generally see Criminal Law §§ 
2000-2614. 

32. See Criminal Law §8§ 2272- 
23524. 

83. See cases infra notes 34-42. 

34. Peo. v. Ford, 81 Cal. A. 449, 
253 P 966. See also Criminal Law § 
2274 et seq. 

[a] Taking case from jury.—In 


a prosecution for unlawfully offer- 
ing narcotics for sale, the failure to 
find narcotics on defendant’s person 
was held not to require a directed 
verdict, since the question of posses- 
sion was not necessarily involved. 


In the prosecution of offenses relating to 
poisons, the rules of the particular jurisdiction as to 
the functions of the judge and jury in criminal eases 
Questions of fact are to 
be tried by the jury,*4 who are the sole judges of 
the weight to be given the evidence, where it is ad- 
missible and sufficient to raise an issue,®° and of the 
weight to be given to the testimony of witnesses.?® 
Thus it is for the jury to determine from the evidence 
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whether 


[49 C.J.] 1055 


the question of defendant’s guilt upon a prosecution 
for illegal sale of a habit forming drug** to deter- 
mine whether possession of a narcotic was obtained 
on a prescription for personal use;** what. consti- 
tutes “proper practice” in prescribing narcotics ;?° 
a physician believed drugs 
were needed in the treatment of persons prescribed 


obviously 


for;*° whether a sufficient degree of care was used 


of Court and 


Peo. Vv. Ford, «81. Cal. A. 449, 253 P 
See generally Trial [38 Cyc 


See Criminal Law §§ 2290- 


36. Com. v. Retacco, 82 Pa. Super. 
79; State v. Smith, 103 Wash. 267, 
£74 -P._9. A 

[a] Drug addict.—The weight of 
testimony of a drug addict is for 


the jury. Com. v. Retacco, 82 Pa. 
Super. 79. 
[b] Caution by court.—While tes- 


timony is admissible showing the 
character or effect of the use of drugs 
upon a witness, it is not proper for 
the court, where there is a constitu- 
tional prohibition against comment- 
ing upon the evidence, to instruct the 
jury that they should regard the tes- 
timony of any class of witnesses with 
caution or suspicion. State v. Smith, 
103 Wash. 267, 174 P 9. 

37. State v. Norwood, 87 N. J. L. 


82, 93 A 683. 

38. Starr v. State, 165 Ark. 511, 
265 SW 54. : 

39. Miller v. State, 13 Oh. A. 171, 
31 OCA 289; Huffman v. State, 28 Okl. 
Cr: 296) 1230-8272. 

[a] Method of administering.— 
Whether a narcotic drug was admin- 
istered in accordance with recognized 


medical method is for the jury. 
Huffman v. State, 28 Ok]. Cr. 296, 230 


P2772. 

40. Com. v. Noble, 230 Mass. 83, 
119 NE 510, LRA1918C 667. 

41. Katzman v. Com., 140 Ky. 124, 
SW 990, 140 AmSR 359, 30 LRA 
INS 5.19; 

42. State v. Muldoon, (Nev.) 274 P 


; Com. v. Gabhart, 160 Ky. 32, 
W 514; and cases infra this 


Illustrations.—(1) A charge 
that the burden of proof was upon the 
state to satisfy the jury beyond a 
reasonable doubt that defendant had 
the cocaine in his possession, not be- 
ing a physician or pharmacist, nor 
having it under a bona fide prescrip- 
tion, and that the fact that it was 
found in his possession was evidence 
that it was in his possession unlaw- 
fully, if he was not within the excep- 
tions of the statute, that: the cocaine 
was found in the house which defend- 
ant admitted he rented and was occu- 
pying, and that it was over the door 
of his kitchen and concealed from the 
public in such a way @s indicated that 
this was done purposely, that the 
jury must be satisfied that the ar- 
ticle was cocaine, and that it was in 
his possession, and of the other facts 
above stated, was held _ sufficient. 
State v. Ross, 168 N. C. 130, 83 SH 
307. (2) It was proper to instruct 
the jury that the statute made a dis- 
tinction between the dispensation of 
habit forming drugs to habitual us- 
ers and to ordinary patients, that in 
the case of patients not addicted to 
their use the physician may prescribe 
them and also furnish them, but that 


by a druggist selling poison to satisfy himself that 
it was intended for legitimate purposes ;*+ and wheth- 
er a drug was arranged in a form suitable for sale 
within the meaning of a statute.*? 

[§ 29] (2) Instructions. 
struct the jury upon the issue of fact presented in 
such manner as will enable them to determine, in 
view of the defense made by accused, whether or not 
there has been a violation of the statute under which 
the prosecution is being conducted.4? Where the de- 


The court should in- 


in the case of habitual users he may 
not furnish the drug but may only 
give a prescription to be filled by a 
pharmacist under the safeguards im- 
posed by law. State v. Whipple, 143 
Minn: | 40350 173) NW S02) C3) intra: 
prosecution under a statute making 
it unlawful for a physician to pre- 
scribe morphine to an habitual user, 
with a proviso permitting a physician 
to prescribe in good faith any sub- 
stance he may deem necessary for 
the treatment of such habit, an in- 
struction to the jury not to consider 
the testimony of the prosecuting wit- 
ness, or any other witness, with ref- 
erence to the physical condition of 
the prosecuting witness, caused by 
other physical ailments, except for 
the purpose of showing that defend- 
ant was treating her for the habit of 
using morphine, nor to consider her 
testimony to the effect that he re- 
duced the amount of the prescription 
to her after the indictment, was held 
proper. Lowery v. State, 79 Tex. Cr. 
382, 185 SW 7. (4) The court should 
instruct the jury upon the issue of 
facts presented in such manner as 
will enable them to determine wheth- 
er or not the sale by defendant was 
for a legitimate use contemplated by 
the statute, in a case where defendant 
makes the defense that the _ sale 
charged was made for a legitimate 
purpose. Com. v. Gabhart, 160 Ky. 
32, 169 SW 514. (5) An instruction 
that the jury should find accused 
guilty if they found that he “sold 
morphine named in the indictment or 
special presentment, whatever it is,” 
is not objectionable as authorizing 
a conviction without reference to the 
article sold, the words ‘‘whatever it 
is’ obviously referring to “indict- 
ment or special presentment.” Op- 
Poe v. State, 12 Ga. A. 480, 77 SE 


_ [b] Character of possession.—An 
instruction that the ‘possession,’ un- 
der State Poison Act (1907) p 4, as 
amended, must have been an immedi- 
ate and exclusive possession and one 
under the dominion and control of 
defendant has been held to state the 
law fully and correctly. Peo. v. Her- 
bert, 59 Cal. A. 158, 210 P 276. 

[ec] Culpable ignorance.—In a 
prosecution for possessing cocaine, 
an instruction that defendant should 
be acquitted if she did not know that 
she had it in her possession was too 
favorable to defendant, since culpa- 
ble ignorance, of such fact would not 
excuse her. State v. Freeland, 106 
SuCe2 20,01 Sis. 

[dad] “Poison,.”’—The 
word “poison” in’ an 
lieu of the words “sulphuric acid” 
is not improper, sulphuric acid be- 
cause of its effect upon human flesh 
being within the definition of “poi- 
son.’ Hiller v. State, 116 Nebr. 582, 
218 NW 3886, 58 ALR 1322. 

[e] “Whatever it is.’—An _in- 
struction that the jury should find ac- 
cused guilty if they found that he 


_use of the 
instruction in 
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fense is based upon an exemption in the statute, the 
instructions should correctly present the exception,** 
and an instruction which excludes from consideration 
such an exception, which the jury might have found 
to exist, is erroneous,*” notwithstanding instructions 
covering the exception which are not connected up 
and harmonized with the other.*® Where the statute 
makes possession prima facie evidence of intent, it 
is proper to give instructions as to such presump- 
tion,** and generally instructions conforming to the 
statute are proper.*® The instructions should cor- 
rectly state the evidence*® and also the law as to the 
fine and punishment which may be assessed by the 
jury.°° 

Invasion of province of jury. The court should not 
instruct the jury, where there is a constitutional pro- 
hibition against commenting upon the evidence, to 
view the testimony of any class of witnesses with 
caution or suspicion.>! 

[§ 30] (3) Verdict. General rules apply as to 
the rendition and reception®? and the form and suffi- 
ciency of the verdict.°*? It must be responsive to, and 
cover the charge laid in, the indictment or informa- 
tion.®* A verdict will ordinarily be liberally con- 
strued in the light of the issue made by the plead- 
ing.®> Under an information charging unlawful pos- 
session of a narcotic with intent to sell, furnish, or 
dispose of it, a verdict of “guilty of possession with- 
out intent to sell, furnish or dispose of same” is an 


“sold morphine named in the indict- 
ment or special presentment, what- | 245. 
ever it is,’”’ is not objectionable as 48. 
authorizing a conviction without ref- 
erence to the article sold, the words fal. 
“whatever it is’ obviously referring 
to the words “indictment or special 
presentment.’ Oppenheim vy. State, 
12.Gar A. 480, 77. SH 652. 

44. See cases infra this note. 

[a] Illustrations.—(1) An in- 
struction that, if defendant pre- 
scribed morphine to an addict, and 
further, that if the jury should find 
and believe that she was suffering 
from a disease for which defendant 49. 
prescribed the drug in good faith, 
believing it necessary in the treat- 
ment of such disease, or if they had 
reasonable doubt as to whether or 
not such was the case, defendant was 50. 
entitled to the benefit of the doubt 
and should be acquitted, should have 
been given. Fyke v. State, 79 Tex. 
Cr. 247, 184 SW 197. (2) An instruc- 
tion that, if the jury found beyond SLs 
reasonable doubt that administration | NW 30; 
by defendant physician of narcotic 
drug to a known drug addict was nec- 
essary in the treatment of the nar- [a] 
cotic habit of such addict, and was 
for his reformation and relief and ac- 
cording to recognized medical prac- 
tice, the verdict should be not guilty, 
was held proper.. Huffman v. State, 


age or 


State v. 
Crs) 2716) P4994: 


Cr.) 254 P 513; 
Cr.) 254 P 512. 


legal possession 
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State v. Miller, 127 Kan. 487, 274 P 
State v. Muldoon, (Neyv.) 274 


instruction 
proof of possession of any narcotic 
drug inclosed or wrapped in a pack- 
or otherwise ar- 
ranged in such form as to be suitable 
or adapted for the purpose of sale, 
shall be prima facie proof of posses- 
Sion for the purpose of sale, and 
which conforms to the language of 
the statute, is proper. 
doon, (Nev.) 274 P 922. 

Peo. v. Davico, 170 App. Div. 
337, 156 NYS 399. 

Statement and review of evidence | illegal importation. 
in instructions in criminal cases gen- 
erally see Criminal Law § 2357. [b] 
Mark, .69 Mont. 18, 


Thus an 


container, 


Callahan v. State, 
Brady v. State, (Okl. 
Baker v. State, (OKI. 


State v. Heeron, 
State v. Smith, 103 Wash.|] Guy Angeo, 26 Philippine 615. 
267, 174 P 9 (caution as to testimony 62. 
of witness shown to be addict). 
Comment of trial judge.—A 63. 
statement of the trial judge that the 
only matter in issue will be submit- 64. 
ted to the jury, and it is the question 
of whether or not defendant had il- 65. 


©. 
j oO 


[$§ 29-32 


acquittal.>® 
[§ 31] f. Sentence and Punishment. The punish- 
ment for violation of a statute relating to poisons 
may be fixed by the statute itself, or by general stat- 
utes fixine the punishment for eriminal offenses.>7 . 
Where the statute fixes the punishment at fine or im- 
prisonment, the sentence cannot be both fine and.im- 
prisonment.°’ The punishment to be imposed, with- 
in the range fixed by the statute, is a matter within 
the sound discretion of the trial court.°® The disere- 
tion is a wide one,®° and while its exercise, within 
proper bounds, will not ordinarily be disturbed,** 
it should not be exercised arbitrarily.°? A sentence 
approaching the maximum is not an abuse of discre- 
tion,®? nor is a sentence of imprisonment for pos- 
session of nareoties under a state law, notwithstand- 
ing prior punishment in a federal court.°* Although 
it be the practice of the court to impose only the 
minimum penalty for a first offense under an anti- 
narcotic law, the rule may be disregarded in a ease 
where a disposition to exploit the vice is shown.® 
[§ 32] 5. Civil Action To Enforce Penalty.®® 

Under statutes relating to poisons in some jurisdic- 
tions the penalty imposed for a violation thereof may 
be recovered by civil action,®* quasi criminal al- 
though civil in form.*8 In such an action the com- 
plaint should clearly state the facts constituting the 
offense.°® Where knowledge and intent are not es- 
sentials of the offense, it is no defense that a sale 


sive.—(1) A fine of two thousand 
pesos upon conviction of illegal pos- 
session of opium, where maximum 
fixed by law was fine of ten thousand 
pesos. U.S. v. Vy Can Siu; 12 Phil- 
ippine 540. (2) Nine months’ im- 
prisonment and a fine of three hun- 
dred pesos upon conviction of posses- 
sion of opium with intent to sell. U. 
S. v. Akbal, 37 Philippine 5. (3) One 
year and two months’ imprisonment, 
and a fine of twenty-five hundred 
pesos, upon a conviction of illegal 
importation of opiym. U. S. v. Vil- 
lano, 18 Philippine 359. (4) Two 
years’ imprisonment and a fine of one 
thousand pesos upon conviction of 
U. S. v. Pons, 34 


that 


State v. Mul- 


Philippine 729. 

Imprisonment and deporta- 
tion.— Where accused was convicted 
of violation of the Opium Law, and 
sentenced to serve a year and a day 
in jail and then be deported, the sen- 
tence was modified and defendant or- 
dered deported forthwith. U. S. v. 


(Ok. 


(Jowa) 226 


S. v. Lim .Sing, 23 Philip- 
pine 424. 

State v. Shimoaka, 141 Wash. 
Sons 20k ae) 29.05 

State v. Taylor, 142 Wash. 528, 
rj vs vied cae ERs 

U. S. v. Anastasio, 36 Philip- 
State v. Dy Luchiat, 27 


pine 915; 
U. S. v. Castafieda, 18 


narcotics, was 
Philippine 646; 


28 VOluuer. 296,000) be an2. held not prejudicial because of de- 

45. Starr v. State, 165 Ark. 511,|] fense of entrapment, in view of the] Philippine 58. 
265 SW 54; Fyke v. State, 79 Tex. | instructions on the question, and the 66. Generally see Fines, Forfei- 
Cre 247, 184 SW fact that if such defense had been] tures, and Penalties §§ 79-154. 


WOM 
46. Starr v. State, 165 Ark. 511, 

47. State v. Miller, 127 Kan. 487, 
274 P 245; State v. Mark, 69 Mont. 52. 
18, 220 P 94; State v. Ross, 168 N. C. g 
T2083 SH SOs Statesve Curtis 127 53. 
Wash. 2738, 220 P 769. 

[a] Presumption from possession. 
—Where, under statute, a physician, 55. 
as one of the excepted class, cannot | 220 P 753. 
lawfully possess narcotics except for 56. 


use in his practice, and except un- 57. 
der certain designated conditions, an 58. 
instruction that defendant is under | 244 P 838 
the necessity of combating a prima 59. 
facie case of possession made against 60. 
him by the state by reasonable and] pine 372. 
credible explanation, consistent with 61. 
his innocence, fairly states the issue. [a] 


sustained defendant would not have 67. 
illegally possessed 
State v. Heeron, (lowa) 226 NW 30. 
See Criminal 


69. 
See Criminal Law §§ 2580—-] 1041 [aff 140 Ill. 


54. See Criminal Law § 2587. 
State -v. Lee, 


State v. Lee, supra. 
See statutory provisions. 
Scruggs v. State, 


See cases infra notes 60-64. 
U. S.-v. Delgado, 41 Philip- 


See cases infra this note. 
Punishment held not exces-| v. Simpson, [1927] S. C. 101. 


: pee statutory provisions. 
narcotics. 68. Peo. v. Zito, 237 Ill. 434, 86 
NE 1041 [aff.140 Ill. A. 611]; Chi- 
Law §§ 2571-—| cago v. Montgomery, 191 Ill. A. 558. 

Peo. v. Zito, 237 Ill. 434, 86 NE 
AN Guals Linstead 
V5 Simpson, al1L920) ese Cyd Olea see 
generally Fines, Forfeitures, and 
Penalties § 112. 

[a] Isolated sale-——A complaint 
setting forth an isolated sale by an 
unregistered assistant was held not 
to state a cause of action under a 
statute making it unlawful for any 
person to sell or keep open shop for 
retailing poisons unless such person 
be a registered chemist, and imposing 
a penalty for each offense. Linstead 


such 


127 Wash. 377, 


(Okl. Cr.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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was not knowingly and willfully made,?° although 
proof of intent or knowledge has been admitted for 
the consideration of the jury in determining the 
amount of the penalty.*+ As in the case of a erim- 
inal prosecution, in an action to recover a penalty 
under a statute relating to poisons, defendant has 
the burden of bringing himself within the provision 
of an exception by way of defense.*? If the action 


be to recover a penalty for a sale, proof of other sales 


may be admissible to prove the manner in which de- 
fendant conducted his business,’* the authority of 
a clerk making a sale,’* or intent, where material.*® 

Questions of law and fact. It has been held that 
the question as to whether there has been a sale is 
one of law for the court and not one of fact for the 
jury,*® but whether a éertain substance was a “poi- 
son” so as to subject a seller to a penalty imposed 
by a statute is a question of fact for the jury.** 

Instructions to the jury are proper when they cor- 
rectly present the law and the facts of the case, in- 
eluding the theory of the defense.*® 

[§ 33] B. Administering, and Mixing with Food or 
Drink—1. Administering—“° a. In General. In most, 
if not all, jurisdictions there are statutes making it 
an offense to administer to, or cause to be taken by 
another, any poison, or other destructive substance 
with intent to kill or injure,*® or, in some jurisdic- 


POISONS 
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tions, with intent to grieve or annoy.*? 

[§ 34] b. Elements. To constitute administering 
with intent to injure, under these statutes, it is not 
necessary that the poison be administered with the 
specific intent to do bodily harm, but it is sufficient if 
it be administered as a means for the accomplish- 
ment of another unlawful purpose ;*? and where one 
administers the poison with a malicious purpose, he 
may be guilty even though ignorant of the poisonous 
nature of the substance.** It is not absolutely neces- 
sary that there should be an actual delivery of the 
poison to another.** It is immaterial whether the 
one taking the poison was caused to take it by being 
overcome by force,®® or overreached by fraud,*® or 
took it willingly to commit suicide, if furnished for 
that purpose;** and where taken by another in the 
presence of, and by direction of, accused, it is his act 
of administering.88 Where poison is left intentional- 
ly, to be taken by another, who takes it, it is ad- 
ministered’® or caused to be taken.?° 

Entering the stomach. It is not an administering 
within the statute unless some portion of the poison 
actually enters the stomach of the person for whom 
it was intended,®? but where the poison is actually 
taken by the person whom accused intended to kill 
there can be no question of the completion of the 
offense,®? even though the dose is insufficient®? or in- 


[b] Bill of particulars.—In an ac- 
tion to recover a fine from a druggist 
for the sale of cocaine without the 
written prescription of a physician, 
a bill of particulars of the sale, not 
stating to whom the sale was made, 
or whether it was made by defendant 
personally, or through an agent or 
clerk, was held sufficient. Peo. v. 
Zito, 237 Ill. 434, 86 NE 1041 [aft 140 

A. 611]. 


ill. 

70. Chicago v. Greene, 192 Ill. A. 
524, 528. 

[a] Thus, in an action to recover 
a penalty for violation of a statute 
regulating the sale of cocaine by a 
sale to a physisian who was not a 
practicing physician, and who was 
an addict, it was held to be no de- 
fense that defendant’s clerk who 
made the sale had previously dealt 
with the purchaser as a practicing 
physician, and had no knowledge of 
his habits. Chicago v. Greene, 192 
Til) A. 524, 528: 

YS Chicago v. Greene, supra 

ee Chicago v. Brendecke, 170 I. 


A. 

73. Peo. v. Zito, 237 7 434, 86 NE 
1041 [aff 140 I11. AGT 

74. Zito v. Peo., 140 thi. A. 611 [aff 
237 Ill. 434, 86 NB 1041 ]. 

75. Peo, v. Zito, 237% Til. 434, +86 
NE 1041 [aff 140 Ill. A. 611]. 
eid Chicago v. Greene, 192 Ill. A. 

77. Board of Pharmacy v. Mor- 
hauser, 96 N. J. L. 16, 114 A 552. 
ymeey: Chicago v. Brendecke, 170 IIl. 

Ba2Ds 

[a] Thus an instruction to the 
effect that, where defendant admit- 
ted he sold morphine tablets, but in- 
terposed as a defense that he sold 
such tablets upon the written pre- 
scription of a licensed physician, the 
burden was upon him to establish 
such defense by a preponderance of 
the evidence, that a druggist was per- 
mitted by the ordinance to sell mor- 
phine on a written prescription ofa 
licensed physician made in good 
faith, and if from the evidence they 
found that defendant at the time 
charged in the complaint was a duly 
licensed physician and did make out 
a prescription for the tablets, and 
that such prescription was made by 
him in good faith as a physician, the 
verdict should be not guilty, but if 
they found from the evidence that he 
wrote a prescription for the purchas- 
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er not in good faith as a physician, 
but as a mere device to avoid the 
prohibition in the ordinance against 
the sale of morphine, they should find 
him guilty, was held not objectiona- 


Ae Chicago v. Brendecke, 170 Ill. 
‘79. Cross references: 
pera ste defined see 1 C. J. p 


Abortion by eae of poison see 

Abortion §§ 4, 

Injury to eat by poison see Ani- 

mals § 4 
Murder by poison see Homicide §§ 

V5, 81,783,102. 

380. See Statutory provisions. 

81. See statutory provisions. 

[a] An intent to injure, aggrieve, 
or annoy is included in an act of a 
person in violation of such a statute, 
and which is intended to endanger the 
life of another. Rex v. Voll, 48 Ont. 
aaer ye 57 DomLR 440, 35 CanCrCas 

82. Peo. v. Adwards, 5 Mich. 22; 
Peo. v. Carmichael, 5 Mich.; 10, (71 
AmD 769. 

{a] Such intent should clearly ap- 
pear.—Peo. v. Adwards, 5 Mich. 22. 
Buen Caywood v. Com., 18 Ky. Op. 

[a] Ignorance of poisonous char- 
acter.— Defendant may bé guilty even 
though he was ignorant of the poi- 
sonous character of the drug he was 
administering, but in such case, in 
order to procure a conviction, it must 
appear that he was giving the drug 
with a wicked purpose. “If his ob- 
ject was to excite the animal passions 
of the unfortunate girl or to injure 
her person by giving her the dose, he 
is guilty, but if he did not know it 
was poisonous and had no evil intent 
in view in administering it, he is not 


guilty.” Caywood v. Com., 13 Ky. Op. 
BiG 55 Slide 
{b] Aphrodisiac.—Defendant, put- 


ting cantharides in téa of female with 
intent to excite her sexual passions 
and desire, in order to have connec- 
tion with her, is guilty of adminis- 
tering under a statute making it a 
misdemeanor unlawfully and mali- 
ciously to administer to, or cause to 
be administered to or be taken by any 
other person, any poison or other de- 
structive or noxious thing, with in- 
tent to injure, grieve, or annoy such 
person. Peo. v. Carmichael, 5 Mich. 


LO ee ae Guess Reg. v. Wilkins, 9 
Cox C. Cc 

84. Bute v. State, 73 Ark. 453, 84 
SW 723; ‘Sumpter v. State, 11 Fla. 
247; Rex v. Harley, 4C. & P. 369, 19 
ECL 558, 172 Reprint 744. 

[a] Administering.—To constitute 
the act of administering it is not ab- 
solutely necessary that there should 
be a delivery of the poison to the per- 
son poisoned, but, if he took it from 
a place where it had been put for 
him by the poisoner, and any part 
went into the stomach, it would be 
administering within the meaning of 
we statute. Sumpter v. State, 11 Fla. 
dae Blackburn v. State, 23 Oh. St. 

86. Blackburn v. State, supra. 

87. Blackburn v. State, supra. 

88. Blackburn v. State, supra. 

89. Sumpter v. State, 11 Fla. 247; 
Johnson vy. State, 92° Ga. 36, 17 SE 
954; Morrison v. State, 40 Tex. Cr. 
oie 51 SW 358. 

Rex v. Harley, 4 C. & P. 369, 
19 ORCL, 558, 172 Reprint 744. 

91. Sumpter v. State, 11 Fla. 247; 
Rex v. Cadman, 1 Moody Cr Colt 
168 Reprint 1206. 

[a] Attempt to administer poison. 
—aA statute providing that any person 
who shall “administer poison” to an- 
other, with intent to deprive him or 
her of life, shall be deemed guilty of 
a felony, was construed not satisfied 
by an attempt to ‘administer poison” 
by putting it in food, but to require 
that the poison be taken into the 
stomach. Sumpter v. State, 11 Fla. 
247. See Peebles v. State, 101 Ga. 
585, 28 SE 920 (where poison is ma- 
liciously put in a well, with intent 
that the water thereof shall be drunk 
by another, and he shall in that man- 
ner be killed, but the design of ac- 
cused is defeated because the pres- 
ence of the poison was discovered be- 
fore any person drank of the water, 
it does not constitute an assault with 
intent to murder, as the intent did not 
proceed far enough to bring the in- 
dividual whose death was meditated 
into immediate and present danger). 

92. Rex-v. Harley, 4 C. & P. 369, 
19 HCL 558, 172 Reprint 744. 

93. Com. v. Kennedy, 170 Mass. 18, 
48 NE 770; Peo. v. Carmichael, 5 
Mich. 10, 71 AmD 769; State v. Glo- 
ver, 27 S. C. 602, 4 SE 564. 
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effective.°4 

Extent of injury. When poison is administered 
and operates to derange the healthy organization of 
the system, temporarily or permanently, it is an in- 
jury within a statute making it an offense to adminis- 
ter poison to another with intent to injure.?® 

[§ 35] 2. Mixing with Food or Drink®°—a. Dis- 
tinguished from Administering. In many jurisdic- 
tions there are statutes making it a criminal offense 
to mingle poisons or other noxious substances with 
food, drink, or medicine with intent to injure or kill 
another.®? Under these statutes administering forms 
no part of the offense,°® which is complete when the 
mingling has taken place, coupled with the intent to 
injure,®® even though the amount of poison or noxi- 
ous substance mingled was not sufficient to cause in- 
jury. 

[§ 36] b. What Constitutes Food or Drink. The 
word “food” as used in such statutes has been de- 
fined as any article used as food or drink by man, 
whether simple, mixed, or compound, including food 
adjuncts, such as condiments and spices.” It is not 
necessary that the article should then be in eondi- 
tion for immediate human consumption without 
further process.* 

[§ 37] 3. Criminal Prosecution. General rules* 
apply and govern in prosecutions for administering 

94 Reg. v. Cluderoy, 2 C. & K. 907, [a] 


61 ECL 907. 
[a] Ineffective administration.— 
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Used coffee grounds.—Coffee 
grounds, once used, and left in the 
pot in preparation for a second use, 


vat 
[8§ 34-87. 


poison, or mingling poison with food, drink, or medi- 
cine.® 

The corpus delicti under these statutes consists of 
administering poison, or in mingling poison with 
food, drink, or medicine.® It is no defense that ac- 
cused, after mingling poison with food, attempted to 
remove it, but was prevented;’ nor that a greater 
injury was produced than was anticipated.® 

An indictment in which the charge is so laid as to 
bring the case precisely within the description of the 


offense as given in the statute, and alleging all the 


essential requisites that constitute it, is sufficient,® 
and when this is done other matters need not be al- 
leged.?° 

The evidence must establish the fact that the sub- 
stance was of the character’ denounced by the stat- 


ute,!? and was administered, or mingled in the food, 


drink, or medicine, by accused.1? 

Questions of fact. The intent!® and guilt?* of ac- 
cused are questions for the jury. 

Instructions which do not correctly present the 
question of intent are properly refused.?® 

Verdict of “guilty of administering poison, but not 
with intent to kill,” is an acquittal on a charge of 
administering poison with intent to kill, as the of- 
fense does not include an assault.1® 


belonged, nor the food, drink, or medi- 
cine with which it is mingled, nor 
that it was in possession of ‘the per- 


Where defendant gave to a child, who 
swallowed them, poisonous berries 
contained in a pod, which pod would 
not dissolve in the stomach, the ber- 
ries thus being innocuous, he was 
held to be guilty of administering 
poison. Reg. v. Cluderoy, 2 C. & K 
907, 61 ECL 907. 

95. Peo. v. Carmichael, 5 Mich. 10, 
21, 71 AmD 769. 

“Where, therefore, there is a posi- 
tive physical effect produced, and the 
poison administered operates to de- 
range the healthy organization of the 
system, temporarily or permanently, 
we think there is an injury which, 
whenever it is reasonably apprecia- 
ble, may be regarded as within the 
statute.” Peo. vy. Carmichael, supra. 

[a] Causing deep sleep.—Where 
morphine was administered in a dose 
sufficient to cause deep sleep, but not 
death, it was held to be an injury 
within the meaning of the, statute. 
Peo. v. Adwards, 5 Mich, 22. 

96. Adulterated or unwholesome 
food see Food 26 C. J. p 748. 

97. See statutory provisions. 

98. Madden y. State, 1 Kan. 340; 
roe at v. State, 1 Tex. A. 605, 28 AmR 


{a] The statutory offense of min- 
gling poison or other noxious sub- 
stance with food or drink, with intent 
to kill or injure another, is not an 
assault with intent to murder. Gar- 
net v. State, 1 Tex. A. 605, 28 AmR 


425. 

99. Harkey v. State, 90 Tex. Cr. 
212, 234 SW 221, 17 ALR 1276; Run- 
ooh v. State, 45 Tex. Cr. 446, 77 SW 
[a] Intent to kill or injure con- 
stitutes the gravamen of the offense. 
Harkey v. State, 90 Tex. Cr. 212, 234 
SW 221, 17 ALR 1276. 

1. Runnels v. State, 45 Tex. Cr. 
446, 77 SW 458. 

2. Harkey v. State, 90 Tex. Cr. 212, 
234 SW 221, 17 ALR 1276. 

3. Harkey v. State, supra. 


are food, within the meaning of a 
statute prohibiting the mingling of 
poison with food, drink, or medicine, 
with intent to kill or injure another. 
Harkey v. State, 90 Tex. Cr. 212, 234 
SW 221, 17 ALR 1276. 

4 See Criminal Law 16 C. J. pl; 
ancl eymenes and Informations 31 C. J. 
p 

5. See cases infra notes 6-14. . 

6. State v. Clark, 97 Miss. 806, 52 


S 691. 

7. Harkey v. State, 90 Tex. Cr. 212, 
ase SW 221, 17 ALR 1276. 

8. Peo. v. Carmichael, 5 Mich. 10, 
71 AmD 769. 

9. State v. Clark, 97 Miss. 806, 52 
S 691; and cases infra this note. 

[a] “Feloniously.”—Where, under 
the statute, the offense is not a fel- 


ony, the indictment need not charge 
that the mingling of poison with 


drink was feloniously done. Madden 
v. State, 1 Kan. 340. 
[b] “Willfully.’”,—An indictment 


for the offense of mingling poison 
with any food, drink, or medicine with 
the intent to injure another need not 
charge that the offense was commit- 
ted willfully, but only that the act 
was done, and the intent with which 
NO she done. Davis v. State, 4 Tex. A. 
{c] “To injure and kill.”—An in- 
dictment charging the intent to be to 
“injure and kill’ is not double, where 
the statute forbids the act with in- 
CONC s. *CO) sANIULO Or Kill. er States avs 
Clark, 97 Miss. 806, 52 S 691. 
Sufficiency of statement of essen- 
tials of statutory offense generally 
see Indictments and Informations §§ 
257-268. 
aye ee v. Clark, 97 Miss. 806, 
[a] Thus it is unnecessary for an 
indictment under Code (1906) § 13381, 
punishing the mingling of the poison 
with any food, drink, or medicine with 
intent to kill or injure any human 
being, to charge to whom the poison 


son for whom it was intended, nor 
that such person was about or in- 
tended to drink the same, the corpus 
delicti consisting of the mingling of 
the poison with the food, drink, or 
medicine. State v. Clark, 97 Miss. 
806. 52 S 691. 

11. Osborne v. State, 64 Miss. 318, 
1 S 349; Sotello v. State, 91 Tex. Cr. 
622, 240 SW 914. 

[a] Chemical analysis and expert 
testimony are not necessary, but the 
evidence of the action of the alleged 
poison must be sufficient to show it 
to be such. Many things taken into 
the stomach may produce sickness 
which will not result in death, and 
the death of a chicken from eating 
what made human beings very sick 
is an unsatisfactory test of the poi- 
sonous nature of a substance. Os- 
borne v. State, 64 Miss: 318, 1 S 349. 

12. See cases infra this note. 

[a] Evidence held sufficient.— 
Brown v. State, 88 Ga. 257, 14 SE 
Sr Bell v. Com., 88 Va. 365, 13 SE 
7 

[b] Evidence held insufficient. 
qones v. State, 122 Miss. 616, 84 S$ 
13. Harkey v. State, 90 Tex. Cr. 
212, 234 SW 221, 17 ALR 1276. 

14. Harkey v. State, supra. 

15. Peo. v. Carmichael, 5 Mich. 10, 
71 AmD 769. 

{a] Intent in administering aphro- 
disiac.—Where defendant adminis- 
tered cantharides to arouse sexual 
desires of a female, an instruction 
that, if he gave the poison only that 
he might more readily persuade her 
to have sexual intercourse with him, 
and for no other purpose, the jury 
must acquit, was held properly re- 
fused in a prosecution under a statute 
making it an offense to mingle poison 
with food with intent to injure. Peo. 
Pho er conan 5 Mich. 10, 71 AmD 


16. Reg. v. Draper,:1 C. & K. 176, 
47 ECL 176, 174 Reprint 764. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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V. OFFENSES UNDER PARTICULAR FEDERAL STATUTES 


[§ 38] A. Anti-Narcotic Act—1. 


Act. The declared object of the Narcotic Law!’ is 
to provide revenuet® and, although its purpose has 
been said to be to restrict the distribution of nar- 
eoties to medical purposes only,!® to minimize the 
spread of addiction to the use of drugs,?° and to ac- 
complish a moral purpose,?! whatever moral effect 
is attained by the law is purely incidental to its op- 


eration as a revenue measure.22 


[§ 39] 2. Constitutionality of Act.23 
tutionality of the act has been upheld in numerous 
decisions of the lower federal courts,?4 and by the 
supreme court of the United States, although by di- 
vided opinion,?® as a valid exercise by congress of 
the authority given it by the constitution,?® to en- 
force an excise tax,?’ and as not being a mere at- 
tempt to invade,?8 or an invasion of,?® a power not 
delegated, the reserved police power of the states; 
and the legislation being within the taxing power of 
congress, it is not a matter of objection that its ef- 


fect may be to accomplish another 


17. See USCA tit 26 §§ 211, 691- 
708 (commonly known as the Harri- 
son Anti-Narcotic Act). 

18. Linder v. U. S., 268 U. S. 5, 45 


SCt 446, 69 L. ed. 819,39 ALR 229. 


19. Trader vy. Wy S., 260 Fed. 923 
[certiorari den 251 U. S. 555 mem, 40 
SCt 119 mem, 64 L. ed. 412 mem]. 

20. U.S. v. Balint, ron U. S. 250, 
42 SCt 301, 66 L. ed. 60 

21 S. v.' Jin Fuey ares: 241 U. 
Ss. 394, 36 SCt 658, 60 L. ed. 1061, 
AnnCas1917D 854; Thompson v. U. 
S., 258 Fed. 196 [certiorari den 251 
U. S. 553, 40 SCt 57, 64 L. ed. 411]. 

22. Linder v. U. S., 268 U.S. 5, 45 
SCt 446, 69 L. ed. 819, 89 ALR 229; 
Nizetorve, Uz.S., tbe (20). 553. 

“The act is ostensibly a revenue 
measure, and within limits the courts 
must recognize it as such. At the 
same time any one with sense enough 
to be at large without a keeper knows 
the revenue feature, which possibly 
returns cents for dollars spent in ad- 
ministration, is but a fiction and de- 
vice to enable Congress, otherwise 
disabled to suppress opium traffic and 
use, to hinder and obstruct such traf- 
fic and use so far as may be done in- 
cidental to exercise of revenue pow- 
er.” U. S, v. Parsons, 261 Fed: 223. 

23. Of poisons acts generally see 
supra § 2. 

24. Cook v. U. S., 33. F. (2d) 509; 
Manning” Victtae..0 oleber) (20) 91413 
Lawrence v. U. S., 28 F. (2d) 608; 
Bowdry v. U. S., 26 F. (2d) 791; Bruer 
v. Woodworth, 22 F. (2d) 577; Mc- 
Intosh v. White, 21 F. (2d) 934; 
Boehm v. U. S., 21 F. (2d) 283; Phil- 
ipian v: U. S., 20 F. (2d) 532; Cain v. 
U.:S., 19 F. (2d) 472; White v. U.-S., 
16 F. (2d) 870 [certiorari den 274 
U. S. 745 mem, 47 SCt 660 mem, 71 
L. ed. 1326 mem]; Watson v. U. &S., 
16 F. (2d) 52 [certiorari den 274 U.S. 
739 mem, 47 SCt 576 mem, 71 L. ed. 
1318 mem]; Reese v. U. S., 14 F. (2d) 
606; Daugherty v. U. S., 2 F. (2d) 
Goi Wack ve Use. 290d Med: il GiLe 
Miller v. U. S., 287 Fed. 864 [certio- 
rari den 262 U. S. 758 mem, 43 SCt 
705 mem, 67 L. ed. 1219 mem]; Gil- 
more v. U. S., 268 Fed. 719; Oliver v. 
U. S., 267 Fed. 544; Charley Toy v. 
U. S., 266 Fed. 326 [certiorari den zie 
U. S. 639 mem, 41 SCt 13 mem, ors 
ed. 492 mem]; Saunders v. U. Se 
Fed. 386, 171 CCA 252; Piocipeoie ee 
U, Se, 258 Fed. 196 [certiorari den 
251 U.S. 553, 49 SCt 57, 64 L. ed. 411]; 
Sev, Loewenthal, 257 Wed. 444 {aff 
274 Wed. 563); U. S.'v. Hoyt, 255 eds 
927 [aff 273 Fed. Oe Se 
Denker, 255 Fed. 339; 
Fuey Moy, 253 Fed. 213 Late 254 U.S. 
189, 41 SCt 98, 65 L. ed. 214]; U.-S. 
Vv. Charter, 227 Fed. 331. See Blunt v. 
U. S., 255 Fed. 332, 166 CCA 502 [cer- 


Purpose of the 


The consti- 


valid.?5 


purpose as well 


re den 249 U. S. 608 mem, 39 SCt 

290 mem, 63 L. ed. 800 mem] (holding 
the last paragraph of § 2 of the act 
invalid as having no relation to the 
taxing power of congress. This de- 
cision of the circuit court of appeals 
of the 7th circuit has been in effect 
overruled by the case of U.S. v. Dore- 
fay 249 U. S. 86, 39 SCt 214, 63 L. ed. 


25. Nigro v. U. S., 276 U. S. 332, 48 
SCt 388, 72 L. ed. 600 [answer to cert. 
questions conformed to 27 F. (2d) 
1019 mem]; Linder v. U. S., 268 U.S. 
5, 45 SCt 446, 69 L. ed. 819, 39 ALR 
239; U. S. v. Wong Sing, b60 U. S. 
18, 43 SCt 7, 67 L. ed. 105; Minnesota 
v. "Martinson, 256 U. S. 41, 41 SCt 425, 
65 L. ed. 819 [aff 144 Minn. 206, 174 
NW 823]; Webb v. U. S., 249 U. S. 
96-39" SCty2ty: 6s) Lav ed. 497; U.S. 
v. Doremus, 249 U.S. 86, 39 Sct 214, 
63 L. ed. 493 [rev 246 Feds 958]; 
U. S..v. Jin Fuey Moy, 241 U. S&S. 
894, 86 SCt 658, 60 LL. ed... 1061, 
AnnCasi917D 854, 

26. Const. art 1 § 8. 

27. U.S. v. Doremus, 249 U.S. 86, 
39 SCt 214, 63 "L, ed. 493 [rev 246 Fed. 
958]. See SU aShive Charter, 227 Fed. 
331 (sustaining the validity of the 
act on the ground that the drugs men- 
tioned in it are exclusively foreign 
products the importation of which 
congress may entirely exclude, or so 
regulate the traffic therein that their 
importation may be traced, and hold- 
ing that to sustain the act it was not 
necessary to hold that it was de- 
signed to protect the revenue). 

[a] Effect of amendments on con- 
stitutionality.—‘“‘The statute is much 
more obviously a revenue measure 
now than when U. S. v. Doremus, 249 
U.S. 86, 39 SCt 214, 63 L. ed. 493, was 
decided, and is said to produce a con- 
siderable return.” Casey v. U. S., 276 
4 Be he 420, 48 SCt 3738, 72 L. ed. 632. 

S. v. Doremus, 249 U.S. 86, 
39 Sot sis 63 L. ed. 493 [rev 246 Fed. 
958 


29. Bruer v. Woodworth, 22 F. 
(Zid) Abilis (Caing Ven Ut.) hon ee Cad) 
472; Watson v. U. S., 16 F. (2d) 52 
[certiorari den 274 U. S. 739 mem, 47 
SCt 576 mem, 71 L. ed. 1318 mem]; 
Saunders v. 'U. S., 200 Fed. 386, 171 
CCA 252; Fyke v. U. S., 254 Fed. 225, 
165 CCA 513. 

[a] Practice of medicine.—Legis- 
lation by the states regarding the 
practice of medicine is a valid exer- 
cise of the police power. The exac- 
tion, by the national government, 
however, of a license, as a condition 
for the sale, dispensing, or distribu- 
tion of drugs, like that for the sale 
of intoxicating liquors, is not an ex- 
ercise of the police power but is for 
the purpose of revenue. Tucker v. 


as the raising of revenue.®° 
calculated to aid in enforcing the revenue features 
of the act, such as the provision prohibiting the re- 
tail sale of narcotics without a prescription,*?! or a 
sale except upon the written order of the buyer upon 
a prescribed form,*? and regardless of whether the 
buyer is one of the class required to register under 
section 1 of the act, or not,** have been held valid, 
as have the administrative features of the act.*4 
inclusion in the act of provisions creating presump- 
tions from the fact of possession has been held 


Provisions genuinely 


The 


[§ 40] 3. Validity of Regulations under Act. 
The commissioner of internal revenue, with the ap- 
proval of the secretary of the treasury, is authorized 
to make all needful rules and regulations for carry- 
ing the provisions of the act into effect.*® 
such rules or regulations as are required for the en- 
forcement of the act are valid under this provision.*? 
If the regulation fulfills the purpose of the law, and 
is not in effect an addition to or limitation upon it, 


Only 


Nn eaasery 229 Fed. 201. 
30. S. v. Doremus, 249 U: S. 86, 
oes SCt ie 63 L. ed. 493 [rev 246 Fed. 


ry If the act is in fact a revenue 
law, it is beyond the power of the 
courts to inquire into its \wisdom, 
justice, or efficiency, the motives that 
led to its enactment, or its incidental 
effect as a police measure. The regu- 
lation of private morals, the sup- 
pression of frauds upon the public, 
or the protection of industry that 
may result from a revenue law, will 
not change in character or invalidate 
it, if it be otherwise constitutional. - 
Blunt v. U..S!, 255 Feds 332, 166°CCA: 
502 [certiorari den 249 U. S. 608 mem, 
39 SCt 290 mem, 63 L. ed. 800 mem]. 

Sl. Webb v. U.S., 249 U.S. 96, 39 
SCt 217, 63 L. ed. 497; Saunders. v. 
U. S., 260 Fed. 386, 171 CCA 252. 

32. Nigro v. We S35 .216 Ua oS. osc 
48 SCt 388, 72 L. ed. "600 [answer to 
cert questions conformed to 27 F. 
(2d) 1019 mem]; Bowdry v. U. S., 26 
BY. (2a), 4913. Watsoni wv... U.S), 16.8: 
(2d) 52 [certiorari den 274 U. S. 739 
mem, 47 SCt 576 mem, 71 L. ed. 1318 
mem]. 

[a] Buyer’s order.—Harrison An- 
ti-Narcotic Act 2 (Comp. St. § 
6287h), declaring that it shall be un- 
lawful for any person to sell, bar- 
ter, exchange, or give away enumer- 
ated narcotic drugs, except in pur- 
suance of the written order of the 
person to whom such article is sold, 
bartered, exchanged, or given, on a 
form to be issued in blank for that 
purpose by the commissioner of in- 
ternal revenue, but excepting physi- 
cians duly registered in the course of 
their professional practice, is consti- 
tutional. Thompson vy. U. S., 258 Fed. 
196 [certiorari denied 251 U. S.. 553, 
40 SCt 57, 64 L. ed. 411). 

[b] Use of physician’s order 
forms.—The provision of Harrison 
Anti-Narcotic Act § 2 (Comp. St. § 
6287h), making it unlawful to obtain 
narcotics by means of physician’s or- 
der forms for any purpose other than 
use in the conduct of a lawful busi- 
ness in the drugs or in the legitimate 
practice of his profession, is consti- 
tutional. Miller v. 'U. S., 287 Fed. 864 
{certiorari den 262 U. S. 758 mem, 43 
SCt 705 mem, 67 L. ed, 1219 mem]. 

33. U. S. v. Wong Sing, 260 U. S. 
18, 43 SCt 7, 67 L. ed. 105; Lawrence 
v. U. S., 28 F. (2d) 608. ; 

34. Stetson v. U. S., 257 Fed. 689, 
168 CCA 639. 

35. White v. U. S., 16 F. (2d) 870 
[certiorari den 274 U. S. 745 mem, 47 
SCt. 660 mem, 71 L. ed. 1326 mem]; 
Charley Toy v. U. S., 266 Fed. 326. 

36. See USCA tit 26 § 694. 

37. Hurwitz v. U. S., 280 Fed. 109. 
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it is valid.*8 Tested by these principles, a ruling of 
the commissioner of internal revenue exeluding from 
the exemption of registered physicians whose who, as 
a rule, do not see their patients, but base most of 
their prescriptions on written statements sent 
through the mail and who prescribe the same rem- 
edy for all alike, has been upheld.?® And a rule re- 
quiring a physician to be in personal attendance on 
a patient “away from his office” to come within the 
exemption of the provision, requiring a physician 
to keep a record of drugs dispensed or distributed 
“except such as may be dispensed or distributed to a 
patient upon whom such physician . . . shall 
personally attend,” has been held void, as contrary 
to the language of the act and not necessary to its 
enforcement.*° 

[§ 41] 4. Construction of Act.44 In accordance 
with the principle that a statute must be construed, 
if fairly possible, so as to avoid not only the con- 
clusion that it is unconstitutional, but also grave 
doubts as to its constitutionality,*? the act will be 
assumed to be a taxing measure,** as congress has no 
power to restrain the purchase of opiates and other 
drugs.44 But those provisions of the act regulating 
and restricting traffic in the outlaw drug, and which 
are criminal provisions, should be strictly con- 
strued.t® Direct control of medical practice in the 
states is beyond the power of the federal govern- 
ment,*® and incidental regulation of such practice 
by congress through a taxing act cannot extend to 
matters inappropriate and unnecessary to reasonable 
enforcement of the measure;** hence the act will not 
be construed to be a regulation of professional con- 
duct.48 The words “preparations and remedies” as 
used in the act have been construed to mean actual 
medicinal preparations and remedies such as a drug- 
gist or physician would normally dispense.t® The 
word “dispense” in the act applies to physicians, and 

38. U. S. v. Joseph Fleming, etc., 
Co., 251 Fed. 932; Tucker v. William- 
son, 229 Fed. 201. 

[a] imitations.—The designated 
officers of the government have not 


been given, and do not possess, the | U. 
power to place limitations on an act 


congress, 


45. U:S: 


POISONS 


use cannot be directly prohibited by 

nor indirectly by incorpo- | 12 
ration of Such prohibition in a reve- 
nue measure, the prohibition having 
no reasonable relation to the revenue. | 749. 
S. v. Parsons, 261 Fed. 223. 
v. Doremus, 246 Fed. 958 | p 1142 


[§§ 40-42 


they must register under the act.5° A practitioner 
of osteopathy has been held to be a “physician” with- 
in the meaning of the word as used in the act.° The 
section of the act prohibiting sales of drugs, men- 
tioned in section 1, without use of a prescribed 
form,®? has been construed to apply to all persons, 
whether registered dealers or not.°* 

{§ 42] 5. Offenses under Act—a. Failure To Regis- 
ter and Pay Tax. The act provides that every person 
who imports, manufactures, produces, compounds, 
sells, deals in, dispenses, or gives away certain nar- 
cotie drugs listed therein shall register with the col- 
lector of internal revenue of the district, and shall 
pay a special tax. By departmental regulation®® 
registration under the act is limited to persons quali- 
fied or authorized under the laws of the various ju- 
risdictions to distribute, dispense, give away, or ad- 
minister nareoties.°® But neither a collector of in- 
ternal revenue nor other administrative officer has a 
diseretion to refuse registration to a practicing phy- 
sician licensed under the laws of a state.°7 An osteo- 
path licensed under a state law is entitled to registra- 
tion.®& A physician who dispenses and who is also a 
dealer in narcotic drugs must register as both under 
the act,®® but a physician who does not dispense nar- 
coties is not required to register.°° The provision re- 
quiring registration has been held to apply only to 
those who dispense from stamped packages and con- 
stitute the classes which must pay taxes;°* and one 
who peddles®? or purchases narcotics from unstamped 
packages is not required to register, and cannot be 
convicted for failure to do so.°? But an unregistered 
person of the class required to register, who gives 
away morphine, although in only a single instance, is 
indictable for failure to register.®* One registering 
under the act must register in the district where the 
business is to be earried on, notwithstanding his 
“place of business” or “office” may be elsewhere.®® 


Heine brah defined see 18 C. J. p 


51. Hostetler v. Woodworth, 28 F. 
(2d) 1003; Waldo v. Poe, 14 F. (2d) 


“Osteopathy” defined see 46 C. J. 


differing from, and inconsistent with, 
those which congress has definitely 
prescribed. U.S. v. Joseph Fleming 
etc, Co., 251 Fed. 932. 
> 39. Tucker v. Williamson, 229 Fed. 
Oni 

40. Hurwitz v. U. S., 280 Fed. 109. 


41. Of poisons acts generally see 
supra § 3. 
42. lUinder v. U. S., 268 U.S. 5, 45 


SCt 446, 69 L. ed. 819, 39 ALR 229. 

43. Nigro v. U. S., 276 U. S. 332, 
341, 48 SCt 388, 72 L. ed. 600 [answer 
to cert questions conformed to 27 
He (2a)! 1019 mem); “Blunt Vv. U. S., 
255 Fed. 332, 166 CCA 502 [certiorari 
den 249 U. S. 608 mem, 39 SCt 290 
mem, 63 L. ed. 800 mem]. 

“In interpreting the Act, we must 
assume that it is a taxing measure, 
for otherwise it would be no law at 
all. If it is a mere act for the pur- 
pose of regulating and restraining 
the purchase of the opiate and other 
drugs, it is beyond the power of Con- 
gress and must be regarded as in- 
valid.” Nigro v..U:S., supra. 

fa] Not a regulation of commerce. 
—The act must be construed as a 
revenue measure, and not in any sense 
a regulation of commerce. Blunt v. 
U. S., 255 Fed. 382, 162 CCA 502. 

44.- Nigro v. U. S., 276 U. S. 332, 
48 SCt 388, 72 L. ed. 600; U.S. v. Par- 
sons, 261 Fed. 223. 

[a] Purchase for personal use.— 
The purchase of opium for personal 


[rev on other grounds 249 U.S. 86, 39 
SCt 214, 68 Li ed. 493]. See U. S. 
v. Wilson, 225 Fed. 82, 83 (“It is a 
criminal statute, and must be strictly 
construed’’). 

46. Linder v. U. S., 268 U.S. 5, 45 
SCt 446, 69 L. ed.° 819, 39 ALR 229. 

[a] Treatment of drug addicts and 
the wisdom and propriety of such 
treatment are not matters for the de- 
termination of congress through the 
medium of a revenue measure. Lin- 
der v. U. S., 268 U. S. 5, 45 SCt 446, 69 
L. ed. 819, 39 ALR. 229. 


47. Linder v. U. S., supra. 
48. Linder v. U. S., supra. 
49. Stetson v. U. S., 257 Fed..689, 


168 CCA 6389. 

{a] Clear morphine is not includ- 
ed within the meaning of ‘‘prepara- 
tions and remedies” as used in sec- 
tion 6 of the act. Stetson v. U. S., 
257 Fed. 689, 168 CCA 639. 

{b] Patent and proprietary medi- 
cines.—The exemption allowed under 
section 6 of the act applies to patent 
and proprietary medicines. U. S. v. 
Case, 8 Pcrto Rico Fed. 255. 

{e] Smoking opium.—Opium pre- 
pared for smoking is neither a prep- 


aration nor a remedy within the 
meaning of section 6 of the act. Ng 
Sing viv; Soesrky. Wad) ong: 
“Remedy” defined see [34 Cyc 
1201]. 
50. “U.S: Vv. Casey's “Portoy Rico 


Fed. 255; USCA tit 26 § 211. 


“Physician” defined see Physicians 
and Surgeons § 4. 

52. See USCA tit 26 § 692. 

53. Nigro Vv... U. Sz 276° UalSamssze 
48 SCt 388, 72 L. ed. 600 [answer to 
cert questions conformed to 27 F. 
(2d) 1019 mem]; Bowdadry v. U. S., 26 
WeCZ a): E79 Fyke V..UsiSsaco4 Fed. 
225. 165 CCA 513. 


54. See USCA tit 26 § 211. 

55. U.S. Treasury Dept. Narcotic 
Reg. No. 

56. Bruer v. Woodworth, 22 F. 
(2a) 577. See provisions U. S. Treas- 
ury Dept. Narcotic Reg. No. 5. 

57. Bruer v. Woodworth, 22 F. 
ea) 577; Starnes v. Rose, 282 Fed. 

58 Bruer v. Woodworth, 22 Fs 
Ae 577; Waldo v. Poe, 14 F. (2a) 

ona Blunt’ ws UlsS., 255° Medeass2s 


166 CCA 502 [certiorari den 249 U.S. 
608 mem, 39 SCt 290 mem, 63 L. ed. 
800 mem]. 


ace Pendleton v. U. S., 290 Fed. 
6l. Russell v. U. S, 26 F. (2a) 
363; Martin v. U. S. 20 FB. S49) 785. 


Martin v. U. 8. 


Ross vy. U. S., 23 
And see cases supra note 
S.,. 1 FE. (2d) 617- 
LB. (2d) 22905 


64 Weare v. U. 
See Bethea v. U. S., 

65. Wallace v. U. S., 243 Fed. 300, 
156 CCA 80 [certiorari den 245 U. S. 
650 mem, 38 SCt 11 mem, 62 la ed. 


sup 
r “Gay 679. 
es 61, 62. 


UC a ea Ie 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 43-44] 


[§ 43] b. Selling or Purchasing from Unstamped 
Package.*® The provisions of the act making it 
unlawful to purchase, sell, dispense, or distribute any 
of the drugs mentioned in the act, except in or from 
original stamped packages,°? is of general applica- 
tion and applies to all persons,®§ and is not limited 
to those required to register and pay a special tax.®® 

Intent. Knowledge is a necessary element to con- 
stitute an offense under these provisions relating to 
sales, purchases, or dispensing from unstamped pack- 
ages, and one who innocently buys drugs in contain- 
ers bearing counterfeit revenue stamps is not guilty 
of a violation.’° 

[§ 44] c. Selling, Distributing, Etc., without Re- 
quired Order Form. The act, with certain excep- 
tions as to dispensing and prescribing by physicians, 
dentists, and veterinarians, and sale by a druggist 
upon prescription, forbids the selling, bartering, ex- 
changing, or giving away of the drugs mentioned ex- 
cept in pursuance of a written order on a prescribed 
form.‘ This provision applies not only to regis- 
tered dealers, but to all sellers** and to single sales.7? 

Physician selling or prescribing. A physician may 
not sell the drugs mentioned in the act without the 
order on the preseribed form, except in the course 
of his professional practice’* in good faith,7® and he 
must make and keep the record required.** Although 
there is no limitation or exception in the act as to the 
amount of the mentioned narcotics a physician may 
preseribe,’7 and while it has been held that the mere 
issuance of a prescription by a physician, not in the 
course of his professional practice, is not an offense 
under the provisions of the act,78 it is an offense for 


POISONS 
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‘ 


a physician to sell any of the drugs mentioned in the 
act without an order therefor on the prescribed form, 
and such a sale made by a physician by means of a 
prescription not issued in the course of his profes- 
sional practice is unlawful.7® There is authority to 
the effect that a physician issuing, and a dealer fill- 
ing, a prescription for an unreasonable and unusual 
amount of a drug to which the act applies, unless the 
prescription indicates the necessity therefor, would 
be guilty of a violation of section 2 thereof.8® Giv- 
ing or dispensing a drug to which the act applies, 
for the purpose of satisfying the eraving of an addict 
for the drug, is not dispensing or distributing it in 
the course of professional practice only so as to come 
within the exception to section 2 of the act.*+ But 
a physician who in good faith dispenses small quanti- 
ties of such a drug to an addict, to be administered 
for the relief of conditions incident to such addic-° 
tion, is within the exception.®? 

Druggist filling prescription. While it has been 
held that a prescription issued by a physician, not in 
good faith and in the course of his professional prac- 
tice only, is not a prescription under the exception 
in section 2 of the act,$* and that a druggist who 
knowingly fills such a preseription is guilty of a vio- 
lation of the law,’* the physician being guilty of aid- 
ing and abetting ‘the sale,®® yet it is further held that 
the responsibility for issuance of the prescription is 
on the physician,®® and the act does not place on a 
druggist the burden of inquiry into the intent and 
purpose of the physician in issuing it.*7 Hence, in 
the absence of knowledge of unlawful issuance, if the 
druggist keeps within the limitations of a prescrip- 


531 mem]. 

66. Presumption of sale or pur- 
chase from unstamped package aris- 
ing from possession see infra § 52. 


67. See USCA tit 26 § 211. 

68. U.S. v. Wong Sing, 260 U. S. 
ae; ZOO ia) Ol. 6a. Obs ® Taylor 
Sion ba ry 19 F. as aligke Ng Sing v. 
eS. eas cod: 

69. See ee ees note 68. 


10x) NATO. Uas., 4:4 2a) Ti. 

71. See USCA tit 26 § 696. 

[a] “Order.”—The written order 
contemplated by the act is a written 
order from the purchaser, on the pre- 
scribed form, and not the prescrip- 
tion of a physician, dentist, or vet- 
erinary surgeon. Williams v. U. S., 
55 App. (D. C.) 239, 4 F. (2d) 432. 

W2, Myke-v. Ui—S., 254)-Med.. 225; 
U65 CCAN5L3: 

73. Hosier v. U. S., 260 Fed. 155, 
171 CCA 191 [certiorari den 250 U.S. 
674, 40 SCt 54, 63 L. ed. 1201]. 

74; Jin Fuey Moy v.) Us S., 254. U; 
Srl 9 4 ES Cte 98: 160) limed, ectae attr 
2berMed..213) Manning v.00; S.,: 31 
BY (2d) 9115" Bush v2 U. 85.1608) (2a) 
709 [aff 6 F. (2d) 303]; Manning v. 
U. S., 287 Fed. 800; Reeves v. U. S., 
263 Fed. 690; Oakshette v. U. SS 260 
Fed. 830, 171 CCA 556; Thompson Vv. 
U. S., 258 Fed. 196 [certiorari den 251 
WUevSN 553540 SCtr57,.640L) eds 41175 
US. hoy t, | 2504 Med. 1927 Patt (273 


Fed. 792]; Hughes v. U. S., 253 Fed. 
543,165 CCA, 215, 
75. Trader v. U. S., 260 Fed. 923 


[certiorari den 251 U. S. 555 mem, 
40 SCt 119 mem, 64 L. ed. 412 mem]; 
Friedman v. U. S., 260 Fed. 388, 171 
CCA 254 [certiorari den 250 U. S. 
671 mem, 40 SCt 15 mem, 63 L. ed. 
1199 mem]; Thompson v. U. S., 258 
Fed. 196 [certiorari den 251 U. S. 
553, 40 SCt 57; 64 Li. ed. 411]. 

76. Thompson Ve Wa Stesupra: 
Seem. 7S) tv. laeach, 291 y hed yurs3 
(holding that the provision in § 2 
subd (a), being Comp. St. § 6287h, 
requiring a physician to keep a rec- 
ord of prohibited drugs dispensed 
or distributed, merely qualifies ex- 
ception of physicians from the re- 


quirement as to keeping of duplicate 
of order, and where no order was 
given and accepted by any person, 
there was no duty to preserve a dup- 
licate, and no room for application 
of the proviso). 

[a] He is not required to keep a 
record of the drugs dispensed or dis- 
tributed in good faith or to preserve 
the orders received, if such dispens- 
ing is in the course of his profession- 
al practice while in personal attend- 
ance on his patient. Tucker v. Wil- 


liamson, 229 Fed. 201. 
S. v. Joseph Fleming, etc., 
Gor 364 Fed. 932; U.S. v. Friedman, 


224 Fed. 276. 

730) Aiton’ VanU.Ser ortinn Gad)ao gas 
U. S. v. Leach, 291 Fed. 788; Fore- 
man v. U. Si, 255°Red.’ 621, 166°CCA 
665; U. S. v. Reynolds, 244 Fed. 991. 
See also infra § 46. 

[a] Prescription not in good faith. 
—There is no prohibition in § 2 of the 
Harrison Narcotic Act or elsewhere 
in the act against issuing, writing, or 
delivering prescriptions by a physi- 
cian, regardless of the intent of the 
physician or the purpose for which 
the drugs are to be used. Aiton v. 
U.S. 9°39 Rs (2d) 992% 

79. Jin Fuey Moy v. U. S., 254 U. 
S. 189, 41 SCt: 98, 65 L. ed. 214; Fore- 
man v. U. S., 255 Fed. 621, 166 CCA 


665. See infra § 46. 
80." U: S. vi. Curtis, 229 Fed.’ 288. 
See U. S. v. Jin Fuey Moy, 253: Fed. 


213 [aff 254 U. S. 189, 41 SCt 98, 65 
L. ed. 214] (holding that a physician 
issuing a prescription for morphine 
to a drug addict, not in the course of 
his professional practice, was guilty 
of a violation of the act under an in- 
dictment charging him with unlaw- 
fully selling, bartering, exchanging, 
giving away, dispensing, and distrib- 
uting the drug within the spirit and 
purpose of the act); U.S. v. Coll, 8 
Porto Rico Fed. 255 (suggesting, but 
not deciding, that a physician who 
issues a prescription for such: nar- 
eotic, not in the course of his profes- 
sional practice, is guilty of a viola- 
tion of the act regardless of whether 


the prescription is filled). 

SI.) Webb-v. U..S.,249 U.. S296; 39 
SCt_ 217,63 du. sed. 497; Hobart v. U. 
Sy) 299 Fed. 784; Newman v. U. SS 
299 Fed. 128; Manning Vi WET SSR287T 
Fed. 800; U.S. v. Keidans, 270 Fed. 
5Sd= 

82.- Linder v. U. S., 268: U.S: 5545 
SCt 446, 69 L. -ed. 819, 39 ALR 229 
[rev 290 Fed. 173]. 

fa] Treatment of addicts.—The 
treatment of drug addicts and the 
wisdom or propriety of such treat- 
ment is not a matter for the deter- 
mination of congress through the 
medium of a revenue Sot Lind- 
er v= Ut S35 °268 Uns: 45 SCt 446, 69 
L. ed. 819,” 39 ALR 239 [rev 290 Fed. 
SAE 

83. . Webb. v. Us. S:, -2499Ur SS 96759 
SCt 217, 63 L. ed. 497; Doremus v. U. 
S., 262 Fed. 849, 183 ALR 853 [cer- 
tiorari den 253 U. S. 487, 40 SCt 483,. 
64° L. ed. 1026]. 

84 Jackson v: U. Si, +297 Wed. 205 
Manning v. U. S., 287 Fed. 800; Smith 
v. U. S., 284 Fed. 673 [certiorari den 
261 U. S. 617 mem, 43 SCt 362 mem, 
67 L. ed. 829 mem]; Rothman v. U. 
S., 270 Fed. 31; Doremus v. U. S&S., 
262 Fed. 849, 13 ALR 853 [certiorari 
den 253 U. S. 487, 40 SCt 488, 64 L. 
ed. 1026. Friedman v. U. S., 260 Fed. 
388, 171 CCA 254 [certiorari den 250 
Wes. Grd mem, 40 SCt 15 mem, 63 L. 
ed. 1199 mem]. 

Se Cade): 


85. Manning v. U. S., 

911; Manning v. U. S., 287 Fed. 800; 
Doremus v. U. S., 262 Fed. 849, 13 
ALR 853 [certiorari den 253 U. S. 
487, 40 SCt 483, 64 L. ed. 1026]. 

86. \Pekert ive Us Sole Bp Cdpn2bne 

87. Eckert v. U. S., supra; Dore- 
mus v. U. S., 262 Bed. 849, 13 ALR 
853 [certiorari den 253 U. S. 487, 40: 
SCt 483, 64 L. ed. 1026]. 

[a] Inquiry.—Druggists are un- 
der the affirmative duty to make in- 
quiry. Knowledge is essential to 
guilt on their part, and a negligent 
failure to inquire will not take the 
place of knowledge, which may) be 
shown by direct proof or inferred 
from circumstances. Doremus vy. U. 


1 tiorari den 253 U. S. 
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tion issued by a registered physician, he is protected 


thereby.®° 


Exempt preparations and remedies. 
sions of the act do not apply to the sale of certain 
preparations and remedies which do not contain more 
than a prescribed amount of a narcotic drug.*® 
There is a sale within the 
meaning of the act when the parties have agreed on 
all terms of sale of the narcotic and nothing remains 
but payment by the buyer, although the seller retains 
possession until payment,®° and where, if the trans- 
action were a lawful one, the seller could maintain an 
action for the purchase price of the goods.°? In any 
event, such circumstances are sufficient to show an 
Where money is 
paid by government agents for purchase of a nareotie 
sold in violation of the act, it is immaterial that in 
making the purchase they intended to take the money 
upon the arrest of the seller and hold it for evi- 
A sale knowingly made on fictitious and 
forged orders constitutes a sale within the inhibition 
of the act.°* Where there is a sale in violation of the 
act, it is immaterial that there was no actual loss of 
Criminal intent is not 


What constitutes sale. 


unlawful dealing in nareoties.°? 


dence.?* 


revenue by the government.°® 


262 Fed. 849, 13 ALR 853 [cer- 
487, 40 SCt 483, 
64 L. ed. 1026]. 


ss. U.S. v. Joseph Fleming, etc., 
Co., 251 Fed. 932. 

{a] Unregistered physician.—The 
act requires registration of both 
physician and druggist, hence a reg- 
istered druggist who fills a prescrip- 
tion of an unregistered physician vio- 
lates the act. S. v. Alvarez, 8 
Porto Rico Fed. 260. 


S., 


S9e SUS CAN TIC 26 Si 702s Uso. Ve 
Curtis, 229 Fed. 288. 

SOL Vhisk ives, 4S 3.279) Reds 112)? 
Hammer vy. U. S., 249 Fed. 336, 16 
CCA 344. 

Sit? Kiskivs, US: 279 Med, 12. 

92. Leon v. U. S., 290 Fed. 384 


[certiorari den 263 U. S. 710 mem, 44 
SCt 37 mem, 68 L. ed. 518 mem]. 

93. Smith v.. U. S., 284 Fed. 673 
feertiorari den 261 U. S. 617 mem, 
43 SCt 362 mem, 67 L. ed. 829 mem]. 

947 .7C Wile Spring Drugs /Co.va (U: 
S:, 12 F. (2d) 852. 

95) Bush VOU. Si. 16). (2d) 709 
fatieom my (Ca rsosisie Hoyt ive Usns:, 
273 Fed. 792. 

96. Daugherty v. U. S., 2 I. (2d) 
691 [reh den 4 F. (2d) 344]. 

97. USCA tit 26 § 692. 

Presumptions arising from posses- 
sion see infra § 52; and infra note 
98 


93. Hampton v. Wong Ging, 299 
Red. 289; Lewis,v. U. S.,'295 Fed. 
678; Pendleton v. U. S., 290 Fed. 
388; U. S. v. Wilson, 225 Fed. 82. 

99. Wallace v. U. S., 243 Fed. 300, 
156 CCA 80 [certiorari den 245 U. S. 
650 mem, 88 SCt 11 mem, 62 L. ed. 
531 mem]; U. S. v. Wilson, 225 Fed. 
$2 


1. See USCA tit 26 § 700. 

2. Stetson v. U. S., 257 Fed. 689, 
168 CCA 639. 

3.0 Us Siov. Jini Muey Moy; 241.00. 


ed. 1061, 
AnnCasi91 7D 854; 


19 F. (2d) 813; Ne Sing v. U. S., 8 
PiCayo 9g: Houston v. U. Ss. heh 
(2a) 497; Dellari v. Biddle, 5 F. (2d) 


21; Franklin v. Biddle, 5 F. (2d) 19; 
Lamento v. U. S., 4 F. (2d) 901; Za- 
hadeires v. U. S., 299 Fed. 577 [cer- 
tiorari den 266 U.S. 616 mem, 45 SCt 
96 mem, 69 L. ed. 469 mem]; Lewis 
v. U. S., 295 Fed. 678; Johnson v. U. 
S., 294 Fed. 753; U. S.v. Denker, 255 
Fed. 839; Gee Woe v. U. S., 250 Fed. 
428, 162 CCA 498 [certiorari den 248 
U. S. 562 mem, 39 SCt 8 mem, 63 L. 
ed. 422 mem]. Contra Wilson vy. U. 
S., 229 Fed. 344, 143 CCA 464. 

fa] Person not registered.— 


POISONS 


[§§ 44-46 


an element of the offense of selling nareoties in vio- 


lation of section 2.°° 


The provi- 


an offense.°°® 


Words “any person not registered” in 
provision of the act that it shall be 
unlawful for any person not regis- 
tered under the act, and who has not 
paid the special tax provided there- 
for, to have in his possession or un- 
der his control any of such drugs 
cannot be taken to mean any person 
in the United States but must be 
confined in their application to the 
class with which the statute under- 
takes to deal, the persons who, by § 
1, are required to register. U. S. v. 
Jin Fuey Moy, 241 U. S. 394, 36 SCt 
sa 60 LL. ed. 1061, AnnCas1917D 
854. 
[b] A dealer under section 8 of 
the act is one selling narcotics pro- 
miscuously, who is ready and willing 
to sell to anyone applying to pur- 


A Tayloreve wOnsa Lovee Gad) 
Oe 
4 See cases supra note 3. 


5 U. S&S. v. O’Hara, 242 Fed. 749. 
And see cases supra notes 2-4. 
6. See Indictments and Informa- 
tions 31.C. J; p 548. 
v. Behrman, 258 U. S. 
(HIS TeaKol 


Yel DRESS 
280, 42 SCt 308, 66 L. ed. 
cases infra this note. 

[a] Indictment held sufficient to 
charge: (1) Sale and transportation. 
McIntosh v. W'hite, 21 F. (2d) 934. 
(2) Sale or purchase from unstamped 
package. Cook v. U. S., 33 F. (2d) 
509; Reese v. White, 25 EF. (2d) 65; 
Smithy vi Sa lie Cd): 3723 feer= 
tiorari den 274 U. S. 762 mem, 47 SCt 
770 mem, 71 L. ed. 18339 mem]; How- 


ell vi. Un. Ss, LIE (20) 895" Hoster wv. 
1 Sh, 11 BF. Gd) 1005. Barker v.90 U: 
S., 6 (2d) 149; Wong Lung Sing v. 
U. ae 3 Be (2d) "780; Senick v LA Sa, 
271 Fed. 918; Pierriero v. U. Si 2% 
Fed. 912; Dean v. U. S., 266 Fed. 
694, (3), Sale without prescription, 


order on prescribed form, or record 
thereof. Watson v. U. S., 16 F. (2d) 
52 [certiorari den 274 U. S. 739 mem, 
47 SCt 576 mem, 71 L. ed. 1818 mem]. 
(4) Sale without registering and pay- 
ing special tax. Oliver v. U. S., 267 
Fed. 544. (5) Sale without written 
order on prescribed form. Teter v. 
U. S., 12 F. (2d) 224 [certiorari den 
273 U. S. 706 mem, 47 SCt 99 mem, 71 
L. ed. 850 mem]. (6) Sale without 
written order on prescribed form and 
not in course of professional prac- 
tice.' U. S. Behrman, 258 U. S. 280, 
42 SCt 303, 66 L. ed. 619; Nelms v. 
US3022Rs (2d) 79; Boehm v. U. S., 
2A (Za) 2838)" UssSieivd Us mown, 


(2d) 303 [aff 18 FB. (2d) 709]; Mitch- 
elleivs MUR Saree) Wiad) 1a Sars 
Keidanz, 270 Fed. 585; Reeves v. U. 


[§ 45] d. Possession. Under certain provisions of 
the act, possession of any of the drugs to which it 
applies will give rise to presumption of a violation 
thereof,®? but mere possession in itself of such drugs 
is not made unlawful.®® 
amount of opium for personal use does not constitute 
But under section 8 of the act,? which 
has been held to apply to the business of selling 
narcotics as distinet from mere possession,” 
sion by one required to register under the provisions 
of the act,? who has not registered and paid the spe- 
cial tax provided for,* is unlawful per Be, and does 
not merely provide a rule of evidence.® 

[§ 46] 6. Criminal Prosecutions—a. Indictments 
and Informations—(1) In General. 
cases generally,® it is enough to sustain an indict- 
ment, under this statute, that the offense be described 
with sufficient clearness to show a violation of law, 
and to enable accused to know the nature and cause 
of the accusation and to plead the judgment, if one 
be rendered, in bar of further prosecution.* 


Henee, having a small 


posses- 


As in criminal 


Where 


S., 263 Fed. 690; U. S. v. Hoyt, 255 
Fed. 927 [aff 273 Fed. 792]; Foreman 
ve. U.. S., 255 Med. 621,<166 CCA 6655 
U. S. v. Jin Fuey Moy, 253 Fed. 213 
[aff 254 U.:S. 189, 41 SCt 98, 65 L. 
ed. 214]. 

{b] Indictment held insufficient 
to charge: (1) Failure to keep record 
by physician. U. v. Leach, 291 
Fed. 788. (2) Failure to register 
and pay special tax. U.S. v. Carney, 
228 Fed. 163. (3) Sale without order 
upon prescribed form, nor in course 
of professional practice. Mitchell v. 
Us. S038 BY (2d) 6145 UleS. wesleaehs 
supra. (4) + Unlawful possession. 
Reese v. U. S., 14 F. (2d) 606. 

[c] Language of statute.—The of- 
fense of dealing in the narcotic drugs 
listed in the statute, without having 
registered and paid the special tax, 
may be charged in the language of 
the statute., Ray v. U.S., 10 hi@a) 
359; Stubbs v. U. S., 1 F. (2d) 8387. 

[ad] Purchase for personal use.— 
Congress having no power to prohibit 
the purchase of narcotic drugs for 
personal use, an indictment charging 
defendant, a physician, with having 
obtained opium on the prescribed or- 
der form for personal use, and not in 
the course of his professional prac- 
tice, was ‘held not to state an offense. 

Moris Parsons, 261 Fed. 223. 

{e] Possession without register- 
ing.—An indictment charging ac- 
cused with being a physician and a 
person required to register under the 
act, and with having possession of 
morphine, although he had never 
registered, states no offense, as the 
act does ‘not penalize mere posses- 
sion, anda physician is not required 
to register unless he dispenses nar- 


po eh Pendleton v. U. S., 290 Fed. 
[f] Amount prescribed.—Section 


2 of the act does not limit the amount 
of the listed drugs a physician may 
prescribe, and an indictment charg- 
ing that accused prescribed, not in 
good faith more than was necessary 
is demurrable. U. S. v. Reynolds, 
244 Fed. 991; U.S. v. Friedman, 224 
Fed. 276. 

{g] Dispensing.—By giving a pre- 
scription, a physician does not “dis- 
pense,” in the sense of the word as 
used in the law. And as there is no 
limit on the amount which may be 
prescribed, an indictment charging 
accused with giving a prescription 
for, and so dispensing, pounds of 
opium, states no offense. U. S. v. 
Reynolds, 244 Fed. 991. 

[h] Description of drug.—(1) An 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 46-48] 


time is an element of the offense it should be alleged ;§ 
hence, an indictment for failure to keep records for 
the time prescribed by the act should bring the offense 
The place of sale? 
and the identity of the purchaser! should be al- 
leged, unless unknown, in which event the sale should 
be alleged to have been made to a person or persons 
As the mere issuance of a prescription 
is not an offense under the act,!* an indictment which 
charges that a physician issued and wrote a prescrip- 
tion in violation of, and contrary to, the provisions 
of the act, and not in the course of his professional 
practice, states no offense;!* but where the indict- 
ment charges a physician with making a sale without 
the prescribed order therefor, and by means of a 
prescription not issued in the course of his profes- 
sional practice, it is sufficient, for a sale without 
the order is a violation of the act, even if made under 
An indictment charg- 
ing accused with having made a sale without regis- 
tering must charge that he was required to register 
under the act;1® but an indictment charging a sale 
from an unstamped package need not allege that the 
seller was required to register, as the provision ap- 
plies to all persons;+7 nor need it allege a sale on a 
An indictment charging an illegal 
sale need not specifically state whether the narcotic . 
sold was in a stamped or unstamped package.1® 


within the statutory period.® 


unknown.?2 


the guise of a prescription.t® 


written order.1& 


indictment charging violation of the 
act, which averred that defendant at 
the time of the offense knew that co- 
caine was a derivative of coca leaves, 
and that morphine and heroin were 
salts and derivatives of opium, suf- 
ficiently averred by implication the 
fact that cocaine was a derivative of 
such leaves, and that morphine and 
heroin are salts or derivatives of 
opium. Melanson v. U. S., 256 Fed. 
783, 168 CCA 129. (2) But an in- 
dictment which failed to allege that 
morphine sulphate was a derivative 
of opium, and that cocaine was a de- 
rivative of coca leaves, was held de- 
fective under the act, which specif- 
ically names opium or coca leaves, or 
any compound, manufacture, salt, de- 
rivative, or preparation thereof, the 
court not taking judicial notice that 
the drugs named in the indictment 
were derivatives of opium and coca 
leaves respectively. U. S. v. Ham- 
mers, 241 Fed. 542. 

[i] Single sale—A _ prosecution 
under section 2 of the act, for selling 
a narcotic drug without a written or- 
der on the prescribed form from the 
purchaser, may be predicated on a 
single sale, and the indictment need 
not charge that accused was in the 
business of selling narcotics. Hosier 
Vanes wee Meda: Lb5) LiL CCA 191 
[certiorari den 250 U..S. 674, 40 SCt 
64, 63 L. ed. 1201). 

til Naming druggist filling pre- 
scription.—An. indictment charging a 
physician with selling a narcotic 
drug without a written order therefor 
on the prescribed form, by issuing a 
prescription therefor not in the 
course of ‘his professional practice, 
need not allege the name of the drug- 
gist filling the prescription. Man- 
ning. U.S: slew. (2d): Sa. 

Sufficiency of indictment charging 
statutory offense generally see In- 
dictments and Informations §§ 253— 
271. 

8. U.S. v. Gaag, 237 Fed. 728. 

{a] “ime of sale.—An indictment 
which charged that accused sold mor- 
phine to divers persons at various 
times between April 29, 1919, and 

March 31, 1920, was held sufficiently 
to state the time as against demur- 
rer. Gregory v. U. S., 272 Fed. 119. 

9. U. S. v. Gaag, 537 Fed. 728. 

10. Miller v. U. S., 288 Fed. 816. 

11. Miller v. U. hoe supra. 


12. Miller v. U. S., supra; Greg- 


POISONS 


ambiguous.” 


ory v. U. S., 272 aCe 119. 
13. See supra § 4 
14. Aiton v. U. ‘a. 3 AB ated) 992; 


U. S. v. Leach, 291 Fed. 

15. Jin Fuey Moy v. u SS. 254 U. 
S. 189, 41 SCt 98, 65 L. ed. 214; Fore- 
pet v. U. S., 255 Fed. 621, 166 CCA 


Gerardi v. U. S., 24 F. (2d) 
189; Maupin v. U. S., 23 F. (2d) 470; 
Brown v. U. S., 22 F. (2d) 293; Smith 
ve UO.) S., 27 Bs C20) F230 fcertiorari 
den 274 U. S. 762 mem, 47 SCt 770 
mem, 71 L. ed. 1339 mem]; Watson 
4 16 F. (2d) 52 [certiorari den 
oT UES. 
71 L. ed. 1318 mem]; Weaver v. U. 
S., 15 EF. (2d) 38; Dellari v. Biddle, 
PE GDC) eae ¢ Franklin vy. Biddle, 5 
EF. ; Ex p. McGonigle, 2 F. 
Johnson v. U. S., 294 Fed. 
Pendleton v. U. S., 290 Fed. 388; 
Greenberg v. U. S., 285 "Fed. 865 [app 
dism 263 U. S. 728 mem, 44 SCt 132 
68 L. ed. 528 mem]; Swartz 
A ls Bacigalupi v. 
274 Fed. 867; Pierriero v. 
SEV ICOi Vat ie. ioe, 254 
Fed. 225, 165 CCA 513; U.S. v. *Car- 
ney, 228 Fed. 163; U. ’S. v. Jin Fuey 
Moy, 225 Fed. 1003 [aff 241 U. S. 394, 
36° SCt 658, 60 &. ed. 1061, ‘AnnCas 
1917D 854]. See Casey v. U. S., 276 
U. S. 413, 48 SCt 373, 72 L. ed. 632 
[aff 20 F. (2d) 752] (where the gov- 
ernment confessed error as to a count 
charging dealing in narcotics with- 
out registering or paying tax, and 
which did not expressly allege duty 
to register and pay tax, although 
such count was upheld in the lower 
court). 

17. Smith v. ve 17 FB. (2d) 723 
[certiorari den ots U. S. 762 mem, 
47 SCt 770 mem, 71 L. ed. 1339 mem]; 
Weaver v. U. S., 15 F. (2d), 38; Rossi 
Vern is.to kt. (2a) 362; Bellomini v. 
U.S: 4B: (Cd) 1104; ‘Sam Wong v. 


U. Si 20h (2d) 1969; Hayden. Veesui. 
S., 284 Fed. 852; Dean v. U. S., 266 
Fed. 694. 

185. “Snaithy we Us Sik Cee ead) wi238 


[certiorari den 274 Ww S. 762 mem, 
47 SCt 770 mem, 71 L. ed. 1389 mem]. 


19. (‘Sauvain v: U: S., 3h FY (2d) 
732. 

20. Bowdry v. U. S., 26 F. ‘ (2d) 
791: Smith tv. \U- \S:;, 17 8. (2d) 723 


[certiorari den 274 U. S. 762 mem, 
47 SCt 770 mem, 71 L. ie 1339 mem]. 

21. Bowdry v. U. 26 EH. (2d) 
Gols oO us. “Vee thoy, 255° "Fed. 927 [aff 


739 mem, 47 SCt 576 mem, 
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Duplicity. If the indictment contains a sufficient 
allegation of an offense under the act, incomplete al- 
legations therein respecting other offenses may be 
disregarded as surplusage,?° and such additional al- 
legations, not sufficient in themselves to charge an 
offense, will not invalidate the indictment as dou- 
ble;?? nor will slight confusion of language serve to 
render an indictment or information uncertain and 
An indictment is not double because it 
charges a sale in one count and transportation in an- 
other,?* or purchase and sale;** nor because it 
charges accused with selling and dispensing as a phy- 
sician in one count, and as a dealer in another.?® 

[§ 47] (2) Alleging Intent. 
knowledge is not an element of the particular offense 
under the act, the indictment need not allege it.?® 

[§ 48] (8) Negativing Exceptions or Exemptions. 
By the express provisions of the act itself an indict- 
ment or information charging an offense thereunder 
need not negative any of the exemptions contained 
therein,?? and this provision is construed to extend 
to every exception or exemption to the entire act 
which may be relied upon.?8 
that an indictment which charges the sale of a prepa- 
ration of opium, containing two grains of opium to 
the fluid ounce, and that the preparation was sold not 
for medicinal purposes, but for the purpose of evad- 
ing the provisions of the act, is not only sufficient 


Where intent or 


Hence it has been held 


273 Fed. 792] (an indictment charg- 
ing a violation of the Harrison Anti- 
Narcotic Act § 2 (USCA tit 18 § 696), 
in that defendant sold and dispensed 
heroin, not on a written order on a 
blank issued by the commissioner of 
internal revenue, was not uncertain, 
ambiguous, and double, although it 
was averred that defendant was a 
registered physician). 

[a] To constitute duplicity two or 
more offenses must be sufficiently de- 
scribed.—Additional allegations 
which merely tend to show. the com- 
mission of distinct offenses, but 
which are not sufficient in themselves 
to constitute a charge thereof, will 
not invalidate the indictment or in- 
formation, the generally accepted rule 
being that they may be rejected as 
surplusage. Bowdry v. U. S., 26 F. 


oe) chs 
UsiS2 ve ee 255 Fed. 927 

tart "273 Fea. 792 Ts 
23. Ching Wan v.U. Si, 35 EF. (2d) 


oe McIntosh v. White, 21 F. (2d) 
sot Ching Wan v. U. S., 35 F. (2d) 
25. Loewenthal v. U..S., 274 Fed. 


563 [certiorari den 257 U. S. 644, 
Ses 54, 66 L. ed. 413]. 

ULaSeine Behrman, 258 up SSS 
280° “42 SCt..303, 66 L.-ed. 619; "°U. S 
v. Balint, 258 U.S. 250, 42 sct 301, 
66 L. ed. 604. 

[a] Knowledge.—Since the act 
makes it unlawful to sell any of the 
drugs listed, except as therein speci- 
fied, without expressly requiring 
knowledge by the seller of the char- 
acter of the drug sold, and a person 
dealing in drugs is required to as- 
certain at his peril whether that 
which he sells comes within the 
statute, an indictment charging an 
illegal sale need not allege-that de- 
fendant knew the character of the 
drug sold. U.S. v. Balint, 258 U.S. 
250, 42 SCt 301, 66 L. ed. 604. 

27. See USCA tit 26 § 700. 

28. Newman v, U. S., 299 Fed. 128; 
Wallace v. U. S., 243 Fed. 300, 156 
CCA 80 [certiorari den 245 U. S. 650 
ey: 38 SCt 11 mem, 62 L. ed. 531 
mem 
[a] Application.—Section 8 of the 
act provides that in any indictment 
under the act it shall not be neces- 
sary to negative exceptions. This 
language is so phrased that the con- 
tention has been made that it is lim- 
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but is unnecessarily specific in negativing the excep- 
tion of sale for medicinal use,”® and, therefore, that 
an indictment charging such a sale, but which does 
not negative a sale for medicinal purposes, is not de- 
murrable.°° Where the indictment does not show 
accused to be a physician, it need not challenge the 
rights peculiar to physicians.*+ 

[§ 49] b. Defenses. In prosecutions under the 
Anti-Nareotic Act accused, in addition to availing 
himself of such defenses as are common in all crim- 
inal proceedings,?? may prove himself within any of 
the exceptions or exemptions contained in the act.** 
The burden of bringing himself within the exception 
lies upon accused.** It is not a defense in such a 
prosecution that drugs were furnished to addicts un- 
der the provisions of a state law in conflict with the 
act,®®> although proof of such cireumstance might be 
a matter to be considered in mitigation of punish- 
ment;*® nor is it a defense that accused’s acts were 
not intended, and did not tend to violate or defeat the 
revenue provisions of the act,?* nor that accused 
acted as agent for another.*® In a prosecution charg- 
ing a sale without registry and payment of the special 
tax it is no defense that accused tendered the tax re- 
quired and offered to register, and that the officer had 
refused to receive the tax or permit registry.®® 

Entrapment. Entrapment, as in other criminal 
prosecutions,*° is a defense in prosecutions under the 
act in question.*+ 

[§ 50] c. Variance.4? As in other criminal prose- 
cutions,*? a variance will occur where there is a mate- 
rial disagreement between the averments of the in- 
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dictment and the proof of some matter essential to 
the charge.** In a prosecution for an unlawful sale, 
the allegation and proof as to the identity of the pur- 
chaser should be in aceord,*® to the end that accused 
will be protected against a ‘second prosecution for the 
same offense.*® Where the offense charged was a 
sale and the proof showed that defendant issued pre- 
scriptions on which narcotics were sold, it was held 
that there was no variance.** The proof should agree 
with the indictment as to the narcotic drug alleged in 
charging the offense.4® Thus, where the indictment 
charges a sale of morphine, a conviction cannot be 
sustained upon proof of a sale of sulphate of hydro- 
chloride.*® But proof of a sale of morphine hydro- 
chloride has been held sufficient to sustain a convic- 
tion for a sale of morphine sulphate, a derivative of 
opium, morphine being a derivative of opium, and 
morphine sulphate and morphine hydrochloride be- 
ing subdivisions of morphine,®° and a charge of sell- 
ing morphine will be met by proof of a sale of mor- 
phine hydrochloride,*! or of morphine sulphate.®? 
[§ 51] d. Evidence—(1) Burden of Proof. As in 
all criminal cases,°* the burden rests upon the prose- 
cution to prove the guilt of accused beyond a rea- 
sonable doubt;°* but, as in other criminal eases,®® 
the burden rests upon accused to adduce evidence of 
distinct and substantial matters of defense,°® or to 
overcome any presumption adverse to him created by 
the act,®7 and in accordance with this rule the burden 
is upon accused to prove himself within any excep- 
tion or exemption contained in the act and upon 
which he relies. Thus, where accused relies on the 


ited to the exceptions contained in § 

So far as considered by the courts, 
a broader interpretation has been giv- 
en thereto, and indictments not neg- 
ativing the exceptions in §§ 1, 8 of 
the act have been held sufficient. _U. 
S. v. Loewenthal, 257 Fed. 444 [aff 
274 Fed. 563]. 


29. Oliver v. U. S., 267 Fed. 544. 

30. Nelson v. U. S., 98 Fed. 93. 
oe Philipian v. U.’ ‘Se 20 F. (2d) 
- 32. See Criminal Law § 52 et seq. 

BS, Suetsont iv, U.S, 257- Ped. 639; 
168 CCA 639. See USCA tit 26 §§ 211, 
691-708. And see cases infra this 
section. 


34.. See infra § 5 

35. Simmons v. uo isn 300 Fed. 321; 
Hoyt v.'U. S:, 273 Hed. 7192. 

[a] Incurable addicts.—In a pros- 
ecution for furnishing morphine in 
violation of the Narcotic Act it is 
not a defense that a physician fur- 
nished the drug to addicts suffering 
from incurable diseases, within the 
provisions of, and after requiring 
them to produce a certificate that 
they were afflicted with incurable dis- 
ease as required by, Tenn. Acts 
(1919) e¢ 105, and regulations there- 


under. Simmons vy. U. S., 300 Fed. 
321. 
36. Simmons v. U. S., supra. 
Sia BaLoot iV. UO. US, 373 red. 919. 
Or eDAV LOU VeN lion, no en ZO ada. 
39. Miller v. U. Su 288 Fed. 816. 
[a]. Improper refusal.—The fact 


that defendant might have been im- 
properly deprived of the right to reg- 
ister would not authorize him to vio- 
late the statute. Miller v. U. S., 288 
Fed. 816 

40. See Criminal Law § 57. 

41. Cline v. U. S., 20 EF. (2d) 494; 
Newman v. U. S., 299 Fed. 128. 

[a] Entrapment.—‘‘It is well set- 
tled that decoys may be used to en- 
trap criminals, and to present oppor- 
tunity to one intending or willing to 
commit crime. But decoys are not 
permissible to ensnare the innocent 
and law-abiding into the commission 
of crime. When the criminal design 


originates, not with the accused, but 
is conceived in the mind of the gov- 
ernment officers, and the accused is 
by persuasion, deceitful representa- 
tion, or inducement lured into the 
commission of a criminal act, the 
government is estopped by sound 
public policy from prosecution there- 
for.” Newman vy. U. S., 299 Fed. 128, 


Phos 


42. Generally see Indictments and 
Informations §§ 451-481. 

43. See Indictments 
mations § 451. 

44. See cases infra notes 45-52. 

45. Jackson v.. U.S. 297 Med. 20; 
Sterling v. U.'S553) App. CD. ©) e238, 
289 Fed. 635. 

[a] Identity of purchaser.—(1) 
Where the indictment charged a sale 
in violation of the act to one ‘‘W. 
whose true name other than as stat- 
ed was alleged to be unknown, and 
the proof showed that a purchaser 
came into a drug store, where defend- 
ant had left a number of prescrip- 
tions, and stated the amount of drugs 
he desired, and that the druggist 
filled in the amount of the drug and 
the name “W, L.” and required the 
purchaser to sign the same name on 
the pack of the prescription, it was 
held that there was no material vari- 
ance, although there was no proof 
of the purchaser’s real name. Jack- 
son vin OU. 8, 297 Bed, 20.0% (2) But 
where the indictment charged a sale 
of narcotics to a government agent, 
evidence by the agent that he went 
to defendant’s house with another, 
and that the other took money pre- 
viously given him by the agent and 
went upstairs with defendant, return- 
ing shortly thereafter with some nar- 
cotic which he delivered to the agent, 
this does not show a sale to the agent 
as alleged, although it does show a 
sale to the other. 
289 Fed. 635. 

46. Jackson v. U. S., 297 Fed. 20. 

[a] The rule is now established 
that, as to a variance between the al- 
legations and the proof of the name 
of a third person alleged in an in- 


and Infor- 


Sterling v. U. S.,°: 


dictment, the essential thing is that 
the record be such as to inform de- 
fendant of the charge against him, 
and to protect him against a second 
prosecution for the same _ offense. 
Jackson v. U. S., 297 Fed. 20. 

47. Dysart) v...U..1S-270- Meda 
[certiorari den 256 U. S 694, 41 SCt 
Dsd sy Odean CG ia plan See Jin Fuey 
Moy v. U. S., 254 U.5S: 189% 41° SCtrgss 
65 L. ed. 214 (holding that an alle-. 
gation that defendant sold a drug by 
issuing a prescription therefor is not 
repugnant). 


48. See cases infra notes 49-52. 
ct Coleman v. U. S., 26 FE. (2d) 

50., McIntosh) »v. .U: S.; 1B. @ap 
427. Contra Guilbeau v. U. S., 288 
Fed. 731. 

SI... \vElofiman v. USS.) ZUM ez) 


328 [rev on confession of error sub 


nom. Weare’v.. U. S.,° 276 Wo Ss 1599 
mem, 48 SCt 321 mem, 72 L. ed. 724 
mem]; Cain v. U. S., 19 EB. (2d) 4725 


Williams v. -U. S., 294 Fed. 682. 

. [a] Cocaine.—There is no _ vari- 
ance where the indictment charges 
a sale of cocaine and the proof is of 
a sale of eocaine hydrochloride. 
Hoffman v. U. S., 20 F. (2d) 328 [rev 
on confession of error sub nom. 
Weare v. U. S., 276 U. S. 599 mem, 48 
SCt 321 mem, 72 L. ed. 724 mem]. 


52. Williams v. U. S., 294 Fed. 682. 

53. See Criminal Law §§ 993-1004. 

54 Sullivan v. U. S., 283 Fed. 865. 
iene See Criminal Law ‘§§ 1000-— 

56. Sauvain v. U. S., 31 BS (2d) 
1329 les. 


“Hintirely aside from the provision 
of section 8 (26 USCA § 700), which 
makes it unnecessary for the govern- 
ment to negative, in either pleading 
or proof, the existence of exemptions, 
it has been held that the government: 
need not prove a negative under the 
Narcotic Law.” Sauvain v. U. S., 
supra. 

57. See cases infra note 58. 

Gerardi v. oS. 224s Retz 
139: DWhitel vous lS.5 ié6 F. (2a) 870 
[certiorari den 274 U. S. 745 mem, 47 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 51-53] 


defense that a sale shown to have been made by him 
was made on a written order on the prescribed 
form,®° or that he had registered and paid the special 
tax imposed by the act,®° or that he was not required 
to register under the act,®! or that his possession was 
not unlawful,®? he has the burden of proving such 
defense. 

[§ 52] (2) Presumptions. In addition to the pre- 
sumptions common to all criminal prosecutions,®* 
under the provisions of the Nareotic Act a number 
of presumptions arise in prosecutions thereunder 
from the absence of appropriate tax-paid stamps 
from packages containing the drugs mentioned in the 
act,°* and from possession of any of the drugs listed 
therein. Thus a presumption of unlawful sale or 
purchase arises under the provisions of the act from 
possession, unstamped, of the drugs mentioned in 
the act,°® but this statutory presumption has been 
held not to include the subject of venue;®? although 
there is authority to the contrary.°& Possession and 
contro] creates a presumption of unlawful dealing,®® 
but, unless the necessity of registering is shown, it 
will not create a presumption under sections 1 and 
8 of the act.‘° To raise the presumption the pos- 
session must be personal and exclusive.*1 However, 
it is held that the possession of a confederate is the 
possession of a principal defendant,*? although that 
of one from whom a mere go-between makes a pur- 
chase is not the possession of the go-between.** The 
presumption is one of facet and not of law,’* and has 
been held to arise only from a conscious possession.?® 
Possession sufficient to raise the presumptions may 
be proved prima facie by acts, conduct, or declara- 
tions of the party accused, or by circumstantial evi- 
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[§ 53] (8) Admissibility. In prosecutions under 
the act, general rules respecting the admission of 
evidence in criminal cases‘® apply;*® and in the ap- 
plication of these rules it has been held that, in a 
prosecution of a physician for an unlawful sale, evi- 
dence as to recognized medical practice is admisst- 
ble to show that accused did or did not come within 
the exemption as to dispensing drugs in the course of 
his professional practiée.°° So evidence of the quan- 
tity of narcotics purchased by a physician,*+ and the 
record required by law to be kept of his disposition 
thereof,8? are admissible on the question of whether 
he was using the drugs in the practice of his pro- 
fession in good faith, or whether he was engaged in 
handling them as merchandise.*? A physician will 
not be permitted to show that in dispensing nareoties 
he was complying with a state law,’* such, for ex- 
ample, as that those to whom he sold drugs were reg- 
istered as addicts and entitled to have the drugs dis- 
pensed to them thereunder.*® In the prosecution of 
a drug company for unlawful sales under the act, it 
is not proper to admit evidence of the relative volume 
of narcotic sales of accused as compared with other 
dealers.8® The act having defined a lawful business 
in narcotics thereunder, on a prosecution for a viola- 
tion of the act, evidence varying from the statutory 
definition will not be admitted to show what consti- 
tutes a lawful business.87 Testimony as to the de- 
livery and identification of a package of drugs by a 
purchaser to another government witness, who, de- 
livered it to the chemist for analysis, is material and 
relevant.$& Violation of the act being provable prima 
facie by acts, conduct, or declarations of accused, or 
by circumstantial evidence,®® testimony showing the 


dence.*® The presumptions created by the act are | circumstances surrounding the transaction is admis- . 
rebuttable.77 sible.®° 

SCt 660 mem, 71 L. ed. 1326 mem]; ]189; Lamento v. S., 4 F. (2d) he 79. See cases infra notes 80-93. 
Newman v. U. S., 299 Fed. 128; Mon-| U.S. v. Wilson, 225 Fed. 823 Ur 80. Melanson v. U. S., 256 Fed. 783,. 
tague v. U. S., 294 Fed. 277; Senick | White, 4 Hawaii Fed. YiP“e 168 CCA 129. 


ee alse 
wp gh 271 Fed. oni2 Finnkin v. U. te 
265 Fed. 1; Gee Woe v. U. S., 250 Fed, 
428, 162 CCA 498 [certiorari den 248 
U.S: 562 mem, 39 SCt 8 mem, 63 L, 
ed. 422 mem]; U.S. v. Wilson, 225 


[a] 


Pierriero v. 


registration. 


Fed. 82; Williams v. U. S., 55 App. | (2d) 189. 
CDRCH 239.04 Fe ar 432: [b] 
DO SaAuValn. Ve Um Sis4 od) Uk 2d) 


732; Martinez v. U. S., 25 F. (2d) 302. 

60. Montague v. U. S., 294 Fed. 
277; Robinson v. U. S., 288 Fed. 450; 
James v. U. S., 279 Fed. 111 [certio- 
rari den 260 U. S. 722 mem, 43 SCt 13 
mem, 67 L. ed. 475 mem]; Finnkin v. 
U. S., 265 Fed. 1; Gee Woe v. U. S., 
250 Fed. 428, 162 CCA 498 [certiorari 
den 248 U. S. 562 mem, 39 SCt 8 mem, 


who 


le 
117; 
[a] 


“Sale.’—Proof of 
sales alone has been held not proof 
that defendant was required to regis- 
ter under section 1 of the act, so as 
to place the burden on him to show 
Gerardi v. U. S.,.24 F. 


Possession by addict.—The 
possession by an addict or consumer, 
is not a dealer, 
quantities such as a consumer or ad- 
dict might naturally have for his own 
use, creates no presumption of viola- 
tion of §§ 1 and 8 of the act. 
mento v. U. S., 4 F. (2d) 901. 
Grantello v. U. Say) soy 
Willsman v. U. S., 986 Fed. 852. 
Wife’s possession. —In a pros- | 411 


narcotic [a] Treatment of addicts.—In a 
prosecution against a physician who 
sold large quantities of narcotics to 
habitual users of the drug, medical 
testimony as to recognized methods 
among physicians for treating per- 
sons addicted to the use of narcotie 
drugs was admissible for the purpose 
of showing that the accused physi- 
cian did not come within the ex- 
ception as to physicians dispensing 
drugs in the course of their practice 

for, while the act is in the guise of 
a revenue measure, it was intended to 
accomplish a moral purpose. Thomp- 
son v. U. S., 258 Fed. 196 [certiorari 
ree iby, St 553, 40 SCt 57, 64 L. ed. 


in moderate 


La- 
(2a) 


63 L. ed. 422 mem]. ecution of a husband and wife for 81. Hoyt v. U. S., 273 Fed. 792: 
61. Senick v. U. S., 271 Fed. 918; | possession of morphine in violation 82. Sims v. U.S., 268 Fed. 234. 
Pierriero v. U. S., 271 Fed. 912. of the act, in view of evidence that 8S Hoyts vie Uss 273) Medvarg2r 

62. Pierriero v. U. S., supra; U.| the husband had separated and lived | Sims v. U. S., 268 Fed. 234. 

S. v. Wilson, 225 Fed. 82. apart from his wife for more than [a] Letter from commissioner of 
63. See Criminal Law § 478 et seq. | six months prior to the seizure of | internal revenue, not attempting to 
64 USCA tit 26 § 211. the drug in his wife’s residence, it | give any specific instruction or to ex- 
65. See USCA tit 26 §§ 691-708. was held that there was not a suffi- press an opinion, except generally, as 
[a] “Possession.”—Although mere | cient showing of possession in the] to the amount of any of the narcotie 


possession itself may not be made a|} husband to 


crime, it. may be made prima facie | against him. 
evidence of some other offense. Sen- | (2d) 117 
ick v. U. S., 271 Fed. 918; Pierriero.v. 72. 


raise 
Grantello v. U. S., 


Willsman y. U. S., 286 Fed. 852. 


drugs which may be prescribed or 
dispensed by a physician to a patient, 
was held not admissible in the trial 
of a physician for unlawfully dis- 


a presumption 


Des: 2d Med 912. 73. Willsman v. U. S., supra. pensing morphine not in the course 
66. = Nevsingiv. U.-S2) 8sh.(2d)) 919 74 Di Salvo v. U. S., 2 F. (2d) |] of his professional practice. Thomp- 
Brightman. v. .U.. S., 7 F. (2a) one 222% son v. U. S., 258 Fed. 196 [certiorari 
Killian“v:; U. S., 58 App. Cite) a2 75. Mazard vy. U. S:, -7.F. @2d)) 808.) den 251 U: iS 553, 40 SCt 57, 64 L. 
29° Be (2d) 455; [a] Innocent possession.—Section | ed. 411]. 
67. Donaldson v. U. S., 23 F. (2d) | 8 of the act, providing that posses- 84. Hoyt v.. U.S. 278 Fed. 792. 
178; Brightman v. U. S., 7 F. (2d) | sion or control shall be presumptive 85. - Hoyt <v.. U. S:,) supra. 
532. a evidence of violation of the provisions sé. C. M. Spring Drug Co. v. U. 
68. Casey v. U. S., 20 F. (2d) 752 | of § 1 of the act, does not include and|S., 12 F. (2d) 852. 
[rev on other grounds 276 U. S. 413, | make criminal a possession which is 87. U. S. v. Joseph Fleming, ete., 
48 SCt 373, 72 L. ed. 632]; Killian | not conscious and willing. Ezzard}Co., 251 Fed. 932. 
VeiWir os OSU ADD ACO nea Zoo ecOuste I Wan Se, (ok. Coder Qos. 88. Williams v. U. S., 55 App. (D. 
(2d) 455. 76. Williams v. U. S., 55 App. (D.| C.) 239, 4 F. (2d), 432. 
69 Wilhamsiy:: Ui. S:;.55 Appl @D, |) C.)' 239) 4 BY (2d). 432° 89. Williams v. U. S., supra. 
C.) 239, 4 FY (2d) 432. Wie Wzzard vy. U.S; 7 E.. €2da): 808. 90. See cases infra this note. 
70. Gerardi v. U. S., 24 F. (2d) 78. See Criminal Law §§ 947-1999, [a] Tllustrations.—(1) Where a 
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Other offenses. 


premises of accused.°? 


defendant indicted claimed that he 
had no interest in narcotics found 
in a suit case in his room, a list found 
in his possession containing the 
names of drug addicts was held ad- 
missible. Epstein v. U. S., 284 Fed. 
567. (2) In a prosecution for sell- 
ing narcotics, evidence that witness 
sent a boy with an envelope contain- 
ing money to accused’s office, and re- 
ceived morphine tablets from the 
same boy in another envelope of cer- 
tain size, was admissible, that wit- 
ness did not accompany the boy to 
accused s office bearing only on the 
weight of evidence. Brown v. U. 
2. (2d) 589. (3) Evidence that nar- 
cotics were found outside defendant’s 
house under a strip of weather board- 
ing was held relevant, as tending to 
show defendant’s possession of. the 
narcotics, and her denial of knowl- 
edge of their presence affected only 
the weight of the evidence and not its 
competency. Robinson v. U. S., 288 
Fed. 450. (4) Proof that one accused 
of manufacturing smoking opium, 
and in whose possession appropriate 
materials and utensils were found, 
is an addict, is a relevant circum- 
stance and admissible. Tam Shi Yan 
v. U. S., 224 Fed. 422, 140 CCA 116. 
{b] “Sale.”’—Where defendant 
was charged with an unlawful sale 
to witness, the testimony of the wit- 
ness that defendant gave him mor- 
phine without charge, and also gave 
him a quantity to be delivered to an- 
other person for a price which he col- 
lected and paid to defendant, was ad- 
missible to show a sale to the wit- 
ness, the price being the rendition of 
the service in effecting the sale to 
the other. James v. U. S., 279 Fed. 
111 [certiorari den 260 U. S. 722 mem, 
43 SCt 13 mem, 67 L. ed. 475 mem]. 
91. Casey v. U. S., 20 BF. (2d) 752 
[rev on other grounds 276 U. S. 413, 


AV SCtus18) 12 2L. ede 632); Daylor 
Vif ail Ostet) EF. (2d) 813. 
[a] Proof of previous transac- 


tions are not necessary to sustain a 
verdict of guilty upon a charge that 
accused was a dealer. Crampton v. 
eS. ule. (2d) zens 


92)" Parisiive Us sin 2 to) Med. 253. 

93. Paris v. U. S., 260 Fed. 529, 171 
CC ATSiIS: 

[a] Possession by addict.—Where 


the evidence showed that defendants 
were addicted to the use of morphine 
in large quantities; that they kept 
with them and used morphine con- 
stantly; that in Tulsa in March, 1917, 
they bought tickets for Memphis, 
Tennessee, checked their bags con- 
taining twenty or twenty-six bottles 
of morphine, and left them at the 
railroad station, taking the other 
six bottles of morphine to their room 


Proof of other transactions in 
which accused sold or furnished narcotics is admis- 
sible to show that accused was dealing in or dispens- 
ing such drugs,°! as is proof that subsequent to a sale 
a large quantity of a similar drug was found on the 
But evidence that accused, 
who was an habitual user of a narcotic, had posses- 
sion of a quantity of the drug months before and in 
another district, was held not admissible to show 
unlawful dealing at another time and place.®* 

{§ 54] (4) Weight and Sufficiency. 
the general rules relevant to criminal cases as to the 
weight and sufficiency of evidence®* that substan- 
tial evidence tending to prove each and every mate- 
rial allegation of the indictment will sustain a con- 
viction,®®> evidence has been held sufficient or in- 
sufficient to establish that accused was dealing in 
narcotics in violation of the act;°° that a sale made 
by accused was without registering and paying the 
special tax imposed by the act;°? that accused was 
euilty of a sale as accessary before the fact;°® that 
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Applying | tive of opium.’ 


[§ 55] 


in a hotel; evidence of this posses- 
sion was not admissible to show in- 
tent on the part of defendant to car- 
ry on the business of dealers in mor- 
phine at Oklahoma City in February, 
LOLS Paris sven We) Sem 00 me diaia 29; 
ln CCAM 135 


Pee See Criminal Law §§ 1559- 
95. Fisk v. U. S., 279 Fed. 12. 
96. See cases infra this note. 


[a] Evidence held sufficient.—Ray 
Vi splO BE CZO) io ose ICOM eaves 
S., 290 Fed. 384 [certiorari den 263 
U. S. 710 mem, 44 SCt 37 mem, 68 L. 
ed. 518 mem]; Hirata v. U. S., 290 
Fed. 197. 

{b] Evidence held insufficient.— 
BOW ALY Eve US acon Cad toa 
Lewis v. U. S., 295 Fed. 678. 

97. See cases infra this note. 
held _ sufficient.— 
Russell v. U. S., 26 F. (2d) 65; Cramp- 
tONEV. ROS LSs 16 BY (2a) 231; 
Ue Seeks Fr. (2d) 925; Wygant Wate Ure 
S., 6 F. (2d) 148; Bram v. U. S., 282 
Fed. 271; Oliver v. U. S., 267 Fed. 544; 
Wallace v. U. S., 243 Fed. 300, 156 
CCA 80 [certiorari den 245 U. S. 650 
mem, 38 SCt 11 mem, 62 L. ed. 5381 


mem]. 
[b] Evidence held insufficient.— 
Hood v: Us. 83.23 FEF.) (2d). 472 [cer= 


tiorari den 277 U. S. 588 mem, 48 SCt 
436 mem, 72 L. ed. 1002 mem]; Mau- 
pin v. U. S., 23 F. (2d) 470; Donald- 
SON Wawro uecou ber CoG uc Om OuUNeiL 
VO SSH LE IN ye 322; U.S. v. Wil- 
son, 225 Fed. 82 

[ec] Dealing in unstamped drug's. 
—(1) In accord with the construction 
placed upon the act that one who 
buys or sells drugs from an un- 
stamped package need not register 
under the act, it is held that mere 
proof of such purchase will not be 
sufficient to sustain a conviction for 
not registering. Ross v. U. S., 23 F. 
(2d) 679. (2) Nor will possession 
of drugs in an unstamped package 
sustain such conviction. Sauvain v. 
Ue Si! 3h Gd). 38255 ONeill vee Us 
S., 19 EF. (2d) 322. 

98. [a] Evidence held sufficient. 
—Parisi v. U. S., 279 Fed. 253; Wil- 
liams Vv. U. Si, 55 App... (DY C:) 239, 
4 BF. (2d) 432. 

99. See cases infra this note. 

[a] Evidence held = sufficient.— 
Casey v. U. S., 276 U. S. 418, 48 SCt 
373, 72 L. ed. 632 [aff 20 F. (2d) 752]; 
Cook v. U. 'S:, 33 EF. (2a), 509; Sau- 
vain v. U. ay Bl) Cad) 732: Man- 
cuso v. U. S., 27 F. (2d) 322; Taylor 
Vir LS. 9 R, (2d) 813; Davis v. U. 
S:, LOE Za) w0G8 5 Rosenberg MeorU. 
eS s0E., (2d) 2369. hosteruvegWa Seed 
20) LOO; IROSSIWwa Uae 9 ebhiaGsd) 
362° Ng Sing Vic Ss 82 Ee Cad) rong 
Sam Wong v. U.S., 2 F. (2d) 969. 
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a purchase or sale of narcotics was not in or from 
an original stamped package;°°® that a sale was not 
made pursuant to a written order on the prescribed 
form;! that a drug was not obtained on a stolen or- 
der;? that dispensing or distributing by a physician 
was not in good faith in the course of his profes- 
sional practice ;* that a sale was not upon a prescrip- 
tion* or was upon one known to have been unlawfully 
issued;° that the possession of drugs was unlawful;® 
and to show that morphine hydrochloride is a deriva- 
Possession by accused, ‘coupled with 
the presumption arising therefrom, has been held 
sufficient to sustain a conviction 38 and it has been 
held that unlawful sale and possession or narcotics 
may be proved prima facie by the acts and conducet,? 
or declarations or admissions of accused,?° or by 
circumstantial evidence.11 

Suspicion of guilt. Facts and circumstances which 
merely give rise to suspicion of the guilt of accused 
are legally insufficient to sustain a conviction.?? 
7. Trial—a. Province of Court and Jury. 


[b] Evidence held insufficient.— 
Weaver v. U. S., 15 F. (2d) 38. 

1. See cases infra this note, 

[a] Evidence held _ sufficient.— 
Hoyt v. U. S., 273 Fed. 792; Oakshette 
v. U. S., 260 Fed. 830, 171 CCA 556; 
Thompson v. U. S., 258 Fed. 196 [cer- 
tiorari den 251 U. S. 553, 40 SCt 57, 
64 L, ed. 411]; U.S. v. Jin Fuey Moy, 
253 Fed. 213 [aff 254 U. S. 189, 41 SCt 
98, 65 L. ed. 214]. 

2 [a] Evidence held insufficient. 
—Sullivan v. U. S., 283 Fed. 865. 

3. See cases infra this note. 
Evidence held sufficient.— 
Boehm v. U.S.,,.21. F. (2d) 283; Bush 
Ve UsiSi 6S (24) 709 [aff 6 F. (2d) 
SORE Hodge v. U..S.,,13 EF. (2d) 596% 
Friedman v. U. S., 260 Fed. 388, 171 
CCA 254 [certiorari den 250 U. S. 671 
mem, 40 SCt 15 mem, 63 L. ed. 1199 
mem]; Thompson v. U. S., 258 Fed. 
196 [certiorari den 251 U. S. 553, 40 
SCt 57, 64 L. ed. 411]; U.S. v. Jin 
Fuey Moey, 253 Fed. 213 [aff 254 U.S. 
189, 41 SCt 98, 65 L. ed. 214]. 

4. [a] Evidence held sufficient.— 
Montgomery v. U. S., 290 Fed. 961. 

5. [a] Evidence held sufficient.— 
Jackson vy. U. S., 297 Fed. 20; Mont- 
gomery v. U. S., 290 Fed. 961. 

6 See cases infra this -note. 

[a] Evidence held _ sufficient.— 
Graham v. U. S., 15 F. (2d) 740 [certi- 
orari den sub nom. O’Falion v. U. ‘Sa 
274 U. S. 743 mem, 47 SCt 587 mem, 71 
L. ed. 1821 mem]; Wong Lung Sing 
Visio yunoiel. Gael jmele OF 

[b] Evidence held insufficient.— 
Willsman v. U. S., 286 Fed. 852. 

7 {al Evidence held iim 
Bethea v. U. S, 1 F. ee 

8. Morlen v. U. FS. ‘(bay 625. 
See Ezzard v. U. S., ie (say 808 (to 
the effect that, Shove weight of 
presumptions is for the jury, the law 
attaches slight consideration to them, 
in the face of credible testimony lead- 
ing to a contrary conclusion). 

[a] Presumption that defendant 
was guilty of a purchase charged in 
one count will not arise from a find- 
ing of guilty on another count charg- 
ing possession, where possession is 
denied, so as to sustain a verdict of 
guilty on the first count, in the ab- 
sence of other evidence of guilt. 
Hood v.'U. S., 14 F. (2d) 925 

9. Harrison v. U. S35 (eB: (24) 259. 

10. Harrison v. U. s., supra; Wil- 
liams v. U. S., 55 App. (D. C.) 239, 4 
F. (2d) 482. 


11. Williams v. U. S., 
ae Ching Wan vy. U. S., 35. an "(2a) 
[a] Yllustration—Where defend- 


ant at the request of other defend- 
ants transported them and a box con- 
taining opium to the office of an ex- 
press company, from which the box 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ee 

As is the general rule in criminal cases,!* in a prose- 
eution under the Nareotie Act the court is the judge 
of the law,'* and questions of fact are to be tried by 
the jury.t®° Thus, whether the treatment of a patient, 
to whom a physician has dispensed drugs, is in good 
faith;1® whether the drugs were dispensed in the 
course of a physician’s professional practice,!* or to 
pander to the habits of an addict;1® whether a pre- 
seription for a narcotic was issued in good faith;1® 
or whether a druggist filling prescriptions knew the 
true character in which persons having them filled 
sought to procure the drug, and that they were ad- 
dicts,?° are matters for the determination of the 
jury. 

[§ 56] b. Taking Case from Jury. In consider- 
ing a motion to direct a verdict the court will take 
that view of the evidence which is most favorable to 
the party against whom the direction is asked;*! and 
if there is substantial testimony which, if believed, 
would warrant conviction, the motion will be over- 
ruled ;?? but in the absence of such testimony, to the 


-exclusion of every hypothesis but that of guilt, the 


court should direct a verdict in favor of accused.?* 
A verdict for leave to present a motion for a directed 
verdict in the absence of the jury is addressed to the 
discretion of the court,?* and where no abuse of the 
discretion occurs a denial of such motion is not er- 
ror2° 

[§ 57] ¢. Instructions. If, taking into account the 
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entire charge, the instructions distinctly and fairly 
submit to the jury the question of fact to be deter- 
mined by them,?® and are not misleading?’ or preju- 
dicial to accused,?*'and correctly state the law,?° they 
are not subject to exception. A charge submitting 
to the jury the issue of good faith of accused in is- 
suing a prescription for a narcotic to a supposed pa- 
tient is proper,®® as is an instruction that tells the 
jury that the prohibited drugs must be prescribed by 
a physician in the course of his professional practice 
only.*? It has been held proper, under appropriate 
circumstances, to instruct a jury that the conduct of 
government agents in effecting a sale was not dis- 
honorable and was in the performance of their 
duty.22 Where the defense relies on, and there is 
evidence tending to show, entrapment, accused is en- 
titled to an instruction on the law applicable there- 
to.28 Instructions to the effect that an incidental 
purpose of the act was to prevent sales being made to 
addicts,?* and to discourage trade in the narcotics 
mentioned in the act, have been held proper.?> An 
instruction requested by accused which ignores in- 
dispensable conditions of the defense relied upon by 
him should be refused.?* 

Invasion of province of jury. It is an invasion of 
the province of the jury for the court to state to the 
jury that they are justified in believing a fact, which,, 
if believed, necessarily leads to a verdict of guilty ;** 
but where the court in its charge assumes the exist- 


was Shipped, where it was not shown 
that he had knowledge of the con- 
tents of the box or of the criminal 
purpose of the parties, the evidence 
was held to do no more than create 
a suspicion of guilt and insufficient 


to sustain a conviction. Ching Wan 
Ware ios) oor Be (20), Oboe 

‘13. See Criminal Law §§ 2272- 
2352%., 


14. See cases infra notes 15-20. 

15. See cases infra notes 16-20. 

LGasetOy tev Ui. So Clone ed (92; 
Melanson vy. U. S., 256 Fed. 783, 168 
CCA 129. 

17. Oakshette v. U. S., 260 Fed. 
830, 171 CCA 556. 

18. Teter v. U. S., 12 BF. (2d) 224 
[certiorari den 273 U. S. 706 mem, 
47 SCt 99 mem, 71 L. ed. 850 mem]. 

19. Boehm v. U. S., 21 F. (2d) 283. 

20. Melanson vy. U. S., 256 Fed. 
783, 168 CCA 129. 

21. Hodge v. U..S:, 13°F. (2d) 596. 

22. Hodge v. ALS. Supra; | Dia- 
mond v.-U.-S:, 4 F.. (2d) 111;,. Ryan 
v. U. S., 283 Fed. 975 [app dism 263 
U. S. 727 mem, 44 SCt 132 mem, 68 
L. ed. 528 mem]. 

23. Willsman v.'U.S., 286 Fed. 852. 

24. Ne Sing v. U.S., 8 F. (2d) 919. 

25. Ne. Sine’ v0. S:, supra: 

26. Senick v. U. S., 271 Fed. 918; 
Pierriero v. U. S., 271 Fed. 912. 

27. See cases infra this note. 

[a] Instructions.—(1) An instruc- 
tion that, if the jury believed that 
defendant company made sales of 
narcotics through its officers and 
agents on order forms which such 
officers knew were in wrong hands 
and were false and forged, conviction 
of all of the defendants would be jus- 
tified, was held not misleading where 
only officers and agents directly con- 
nected with the transactions were de- 
fendants. C. M. Spring Drug Co. v. 
WS 2 ee oC20) es8b2e) (2) | Witere. it 
was undisputed that narcotics were 
found in defendant’s room, ‘but he de- 
nied any knowledge of them, and of- 
fered evidence that others had access 
to his room, a charge that if the nar- 
cotics were found in defendant’s pos- 
session, that is, in the room occupied 
by him, such possession was prima 
facie evidence of purchase and sale 
by him, was not erroneous, as declar- 
ing the finding of the narcotics in the 
room established his possession, 


where immediately after that para- 
graph the court directly charged that, 
in determining whether the narcotics 
were found in defendant’s possession, 
the jury should consider all the cir- 
cumstances in the case, including the 
fact, if so found, that other persons 
had access to the room. Pierriero v. 
U. S., 271 Fed. 912. (3) Where there 
was conflicting evidence as to wheth- 
er defendant was a retailer or distrib- 
utor of narcotic drugs, or a mere ad- 
dict or consumer, and as to whether 
he was in control or possession of 
opium seized, it was held erroneous 
to instruct that possession of a small 
quantity of opium created a presump- 
tion that defendant was a retailer. 
Lamento v. U.S., 4 F. (2d) 901. 

{b] Time and quantity.—Where 
the prosecution selects and stands up- 
on a particular violation, with re- 
spect to which there is no uncertainty 
as to time or quantity, it is error to 
instruct the jury that, if they find 
that defendant had possession of any 
quantity of narcotics at any time 
within three years, they should find 
ae guilty. Nigro v. U. S., 7 F. (2d) 

Bes 
bape Baumboy v. U. S., 24 F. (2d) 

{a] Charge as to habits of drug 
addicts in spreading the yse of nar- 
ecotics and assisting one another in 
getting the drug has been held unwar- 
ranted and prejudicial. Baumboy v. 
Un. Si) 24 BY (2d). 512. 

29. Di Salvo v. U.S., 2 F. (2d) 222. 

[a] Presumptions arising under 
the act from possession, or from the 
absence of stamps from packages, 
are presumptions of fact, and instruc- 
tions which treat them as presump- 
tions of law are erroneous. Di Salvo 
v. U..S.,.2) FB. (2d). 222. 

30. Melanson v. U. S., 256 Fed. 783, 
168 CCA 129. 

31. Trader .v. U. S.; 260 Fed. 923 
[certiorari den 251 U. S. 555 mem, 40 
SCt 119 mem, 64 L. ed. 412 mem], 

[a] Professional practice.—It is 
not error to refuse to charge that the 
act ‘does not limit the amount of 
morphine sulphate which a physician 
may prescribe or administer to his 
patients,” and to charge instead there- 
of that, while the act “does not in 
specific terms” create such a limita- 
tion, “it does provide that such drug 


must be prescribed in the course of 
his professional practice only.” 
Trader v. U. S., 260 Fed. 923, 925 [cer- 
tiorari den 251 U. S. 555 mem, 40 SCt 
119 mem, 64 L. ed. 412 mem]. 

32. C. M. Spring Drug Co. v. U. S., 
12 BF. (2d) 852. 

33. Di Salvo v. U. S., 2 F. (2d) 222. 

[a] Suggested form.—‘It is never 
permissible for the Government 
through its officers or agents to initi- 
ate the criminal act, nor to entice or 
induce a defendant to commit a erime, 
when without such enticement or in- 
ducement the defendant would not 
have committed such crime. A de- 
fendant cannot be convicted of a 
crime which was provoked or induced 
by a Government agent or officer and 
which would not otherwise have been 
committed.” Di’ Salvo v. U: S.,\ 2_F. 
(2d) 222, 225. 

34 Trader v. U. S., 260 Fed. 923 
[certiorari den 251 U. S. 555 mem, 40: 
SCt 119 mem, 64 L. ed. 412 mem]. 

35. Oliver v. U. S., 267 Fed. 544. 
But see Nigro v. U. S., 7 F. (2d) 553 
(disapproving a charge that, as a 
secondary proposition, the design and 
object of the act was to restrict and 
prohibit promiscuous traffic in nar- 
cotics, and to suppress such traffic in 
so far as it was designed solely to 
feed the appetites of addicts). 

36. Thompson v. U. S., 258 Fed. 
196 [certiorari den 251 U. S. 553, 40 
SCt 57, 64 L. ed. 411]. 

{a] Tllustration.—An _ instruction 
to the effect that, under the act of 
congress, a physician cannot be con- 
victed for dispensing the prohibited 
narcotics in the treatment of a pa- 
tient, whose application is made by 
letter, and although the physician 
never comes in personal contact with 
such patient, provided he reduced the 
amount of each succeeding shipment 
of the drug, as in treatment for the 
habit, in the course of his profession-— 
al practice only, is properly denied, 
as it lacks two indispensable condi- 
tions: First, that the physician fur-- 
nished the drug in good faith; and, 
second, that he made and kept the 
record required by the act. Thomp- 
son v. U. S., 258 Fed. 196 [certiorari 
peneeet U. S. 553, 40 SCt 57, 64 Lu. edt 

37. (Ca Mi spring Drug, Coc woe. 
SS Pree 4a Shak 0 Oars 597-48 
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ence as a fact of that which, following the evidence, 
it would be impossible for it rationally not to assume, 
the charge is not objectionable.*§ 

[§ 58] 8. Sentence and Punishment. The act pro- 
viding for a fine of not more than two thousand dol- 
lars, or imprisonment for’ not more than five years, 
or both, upon conviction of a violation thereof,®® a 
sentence of four years imprisonment upon conviction, 
being within the authority and jurisdiction of the 
court, is not excessive;*° nor are sentences of five 
years’ imprisonment, to run concurrently, on each of 
five counts on which accused was convicted, unduly 
severe;*? and a sentence of two years and two 
months’ confinement upon conviction is not cruel 
and unusual punishment within the meaning of the 
Highth Amendment to the federal constitution.*? 
Where separate and distinet offenses are set forth 
in separate counts of an indictment, upon a plea of 
guilty to all counts, accused may be sentenced on 
each,*? the sentences to run concurrently.** The 
penalties provided for in the original act are ap- 
plicable to the amendments thereto.*® 

[§ 59] B. Manufacture of Smoking Opium—1. 
Purpose and Application of Act.4® The purpose of 
the original act*’ was to regulate the manufacture 
of smoking opium,*® and applied to any process by 
which crude opium was converted into a product fit 
for smoking.*® -The purpose of the act, as 
amended,°° it has been said, is to prohibit such manu- 
facture.®? 

[§ 60] 2. Constitutionality of Act.5? The act im- 
posing an internal revenue tax on opium manufacture 
in the United States for smoking purposes, and re- 
‘quiring the filing of such bond with the collector of 
internal revenue as may by regulation be required®® 
is constitutional, although it prohibits such manu- 
facture by other than citizens of the United States,>* 
and although the tax is so high as to amount to a 
prohibition of such manufacture.°® 

[§ 61] 3. Construction of Act.°® “Manufacture 
of smoking opium” within the meaning of the orig- 
inal statute®? was held to contemplate a process by 
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which crude opium was converted into smoking 
opium,°’ and the mere mixing of smoking opium with 
the residue of opium which has been smoked (yen 
shee) and then put through a purifying process was 
not manufacture of smoking opium under that act.>® 
However, the act as amended®° prohibits the prepa- 
ration of opium suitable for smoking purposes from 
the residue of smoked, or partially smoked, opium.®! 
The mixing of water with an extract of opium fit for 
smoking, for the purpose of making it less thick and 
strong, has been held not to be within the prohibition 
of the act.°? The statute being a taxing act,®* its 
prohibition is not more extensive than its taxing 
clause;°* henee, if the article manufactured is not 
taxable thereunder, there is no violation of the act 
in its produetion.®® 
[§ 62] 4. Offenses. Since the act prohibits merely 
the manufacture of smoking opium by aliens,°® it is 
not an offense for an alien who engages in such 
manufacture to fail to give the bond required by 
the act and the regulations thereunder of those who 
may legally engage therein;®* hence accused, shown 
at the trial to be an alien, cannot be lawfully con- 
victed on such a charge.*® Jn the absence of a show- 
ing of regulations under the act requiring it, adopted 
by the commissioner of internal revenue, with the 
approval of the secretary of the treasury, there can 
be no conviction upon a charge of manufacturing 
smoking opium without giving the bond required by 
law.°® Nor can there be a conviction for a failure to 
stamp the opium in such a permanent manner as to 
denote the payment of the internal revenue tax 
thereon, in the absence of proof that such a stamp 
existed, or that the commissioner of internal revenue 
with the approval of the secretary of the treasury had 
by regulation required any stamps for such pur- 
ose.?° 
[§ 63] 5. Criminal Prosecutions—a. In General. 
In prosecutions under the act, resort must be had to 
the rules applicable in criminal prosecutions general- 
ly,71 to test the sufficiency of the indictment to charge 
the essential elements of the offense denounced by the 


fa] Thus a charge which told the 
jury_that they would be entirely jus- 
tified, in view of all the testimony, in 
believing that defendant, through its 
officers and agents, understood and 
knew that an order blank was fraud- 
ulent; that it was forged; that the 
blank was in wrong hands; and that 
it ought not to have made the sale, 
was held to be an invasion of the 
province of the jury. C. M. Spring 
IDR Oks (OOK NAPUS Sly NE CAC Bee 

38. Crampton We 10. SaeuG an (24) 


39. See USCA tit 26 § 705. 

40. Reese v. White, 25 F. (2d) 65. 

41. Boehm v. U.S., 21 F. (2d) 283. 

42. Boehm vy. U. S., supra; Bailey 
Vie Us, 2e+ened. 126. 

43. Solomon v. U. S., 58 App. (D. 
CHpls2. 26h. (2d) bos, 

44. Solomon v. U. Sr pra. 

CN ISionat nig, 1Wie Sy Th . S. 289, 
ATMS Ot GO, aGnla eeCl: 1052; Reese v. 
Uns. 14°. (2d) 606: 

46. See also Internal Revenue § 
170. 

47. Act Oct>>1, 1890 (6 U. S. St. 
at i, 620, 621). 

48. Marks v. U. S., 196 Fed. 476, 
116 OCA 250. 

49. Marks v. U. S., supra. 

50. USCA tit 26 §§ 721-725. 

Bio Wass. ve sischo, 262 Med 1001 
fatt 270) Hed. 958 (rev on other 
erounds 262 U. S. 165, 48 SCt 511, 67 


L. ed. 925)]. 
[a] This purpose is clearly shown 


by the enormous tax levied and other 


‘burdens placed upon such business. 


U. S. v. Sischo, 262 Fed. 1001 [aff 270 
Fed. 958, and rev on other grounds 
Ba . L6o, 48 SCt ubil, 67 1: ted. 

52. Of poison acts generally see 
supra § 2. 

53. USCA tit 26 §§ 721-725. 

54. Lee Mow Lin v. U. S., 250 Fed. 
694, 162 CCA 656 [certiorari den 247 
U. S. 518 mem, 38 SCt 581 mem, 62 
L. ed. 1245 mem]. 

fa] “Aliens.’—Except as to rights 
guaranteed by treaty, congress may 
without question deny to aliens many 
rights conferred upon citizens. Lee 
Mow Lin v. U. S., 250 Fed. 694, 162 
CCA 656 [certiorari den 247 U.S. 518 
mem, 38 SCt 581 mem, 62 L. ed. 1245 
mem]. 

55. Lee Mow Lin v. U. S., supra. 

_ [a]. The law on its face is a law 
imposing a tax for revenue purposes. 
—The tax imposed of three hundred 
dollars per pound on all opium manu- 
factured for smoking purposes may 
be so high as to defeat the purpose 
of raising revenue, but the power to 
tax, as has. been said, includes the 
power to destroy. Lee Mow Lin v. 
U. S., 250 Fed. 694, 162 CCA 656 [cer- 
tiorari den 247 U. S. 518 mem, 38 SCt 
581 mem, 62 L. ed. 1245 mem]. 

56. Of poison acts generally see 
supra § 3. 

57. Act Octs 1; 1890 (@6°U. S. St. at 


LL. 620; 621, ¢ 1244 §§ 36, 37). 

[a] Act was not repealed (1) by 
the later act of Febr. 9, 1909, relating 
to the importation and exportation 
of opium. Marks v. U. S., 196 Fed. 
476, 116-CCA. 250. °@) Nor bythe 
act of Jan. 17, 1914, as applied to 
opium for smoking purposes, the im- 
portation of which is prohibited 
thereby. U. S. v. Sischo, 262 U. S 
165,743 SCr 514, 6 Ta ved. (925. 

58. pees, v. U. S., 198 Fed. 88, 
117 CCA 294 

59. U.S. v. Shelley, fo U. S. 239, 
33° SCt 635, 57 I. eds 116 

60. See USCA tit 26 . 721. 

61. Charley Toy v. U. S., 266 Fed. 
326 [certiorari den 254 U. S. 639 mem, 
41 SCt 13 mem, 65 L. ed. 492 mem]. 

62. Seidler v. U. S., 228 Fed. 336, 
142 CCA 628 

63. (U. Suv: Shelley, 229 U. S. 239, 
83 SCt 635, 57 L. ed. 1167. 

64. U.S. v. Shelley, supra. 

65. U.S. v. Shelley. supra, 

66. See USCA tit 26 §§ 721-725. 

67. Lee Mow Lin y. U. S., 240 Fed. 
408, 153 CCA 334 [certiorari den 247 
U. S. 518 mem, 88 SCt 581 mem, 62 
L. ed. 1245 mem]. 

68. Lee Mow Lin v. U. S., supra. 

69. Chin Sing v. U. S., 227 Fed. 
397, 142 CCA 93. 

70. Chin Sing v. U. S., supra. 

71. See Criminal Law 16 C. J. p 1; 
epi t: and Informations 31 C. J. 
p 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. A 
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statute,’? and to test the admissibility of,7* and the 
weight and sufficiency of,‘* the evidence. 

[§ 64] b. Sentence and Punishment. 'The act fix- 
ing a certain punishment of not less than five years,’® 
the validity of a sentence in excess of that number 
of years may not be raised by one who, upon convic- 
tion of a violation of the statute, does not receive a 
sentence exceeding the minimum.’® The punishment 
fixed by the act being for each and every violation of 
the sections thereof,** it has been held that there can 
be only one penalty for the violation of a section, al- 
though it should be violated by the same act in dif- 
ferent ways.7§ 

[§ 65] C. Narcotic Drug Import and Export Act 
—1l. Constitutionality of Act.7° The Narcotic Drugs 
Import and Export Act*® has been held a valid exer- 
cise by congress of its power to regulate foreign com- 
merce,*! and not an invasion of the police power of 
the states.°? The statutory provisions creating pre- 
sumptions growing out of possession merely establish 
a rule of evidence,** and do not violate the Fifth 
Amendment to the federal constitution as requiring 
accused to take the stand, or as destroying the pre- 
sumption of innocenee,** or as requiring defendant to 
be a witness against himself.8® Such ‘provisions of 
the act do not constitute a denial of due process of 
law.8° 

[§ 66] 2. Construction of Act.§7 The act was 
held not repealed by the Harrison Narcotic Act,88 
which expressly disclaims such purpose.’® The pro- 
visions of the act creating presumptions from the 
fact of possession®® have been held to apply to the 
narcotics mentioned in the act regardless of whether 
their importation is restricted or absolutely barred.®+ 
It has been held that possession of the prescribed 
narcotic does not give exclusive federal jurisdic- 


72. Lee Mow Lin vy. 'U. S., 250 Fed. 
694, 162 CCA 656 [certiorari den 247 | U. ‘s. 
U. S. 518 mem, 38 SCt 581 mem, 62] L. ed. 1245 mem]. 
L. ed. 1245 mem]. LG 

[a] Bond.—Where an indictment 78. 
charges an alien with engaging in the 
manufacture of smoking opium in 
violation of the act, the failure to Os 
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694, 162 CCA 656 [certiorari den 247 
518 mem, 38 SCt 581 mem, 62 


USCA tit 26 § 725. 

Charley Toy v. U. S., 
326 [certiorari den 254 U. S. 6389 mem, 93. 
41 SCt 13 mem, 65 L. ed. 492 mem]. 94, 
oF poison acts generally see 
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tion,®? and where the possession comes from a source 
having no apparent connection with any direct im- 
portation, the case may well be dealt with under a 
state statute.®? 

[§ 67] 3. Offenses. To receive, conceal, buy, sell, 
or to facilitate the transportation, concealment, or 
sale of opium in any form, after importation, other 
than as excepted in the statute, defendant knowing 
the same to be imported contrary to law, is an of- 
fense under the act.°* The element of unlawful im- 
portation is essential to the offense.®® It is not neces- 
sary to constitute unlawful importation that the 
narcotic be actually landed, or carried across the 
customs lines,®® the offense being committed when 
the narcotic is brought into the territorial limits of 
the United States.°* 

[§ 68] 4. Criminal Prosecutions—a. Indictment. 
As in charging statutory offenses generally,®® the in- 
dictment should contain all the essential allegations 
requisite to constitute the offense,®® and should be 
direct and certain as to the particular circumstances 
of the crime charged.t A count under the act may 
properly be joined with a count charging a violation 
of the Harrison Anti-Narecotie Act.? 

[§ 69] b. Evidence. As in other criminal cases,® 
the burden of proof is on the: government, and 


‘every element of the offense must be proved by 


evidence sufficient to satisfy the jury beyond a 
reasonable doubt, but it is aided in carrying 
this burden by certain presumptions arising 
under the provisions of the act from the fact of. 
possession,® such, for example, as that smoking opium 
found in the country is presumed to be unlawfully 
imported,® and that unexplained possession and con- 
cealment of any of the drugs within the provisions 


statute unless some constitutional 
basis for the statute gave the feder- 
al government the right to regulate 
the subject. U.S. v. Ah Hung, 243 
Fed. 762. 

U. S. v. Ah Hung, supra. 
Iponmatsu ‘Ukichi v. U. S., 281 
Fed. 525 [certiorari den 260 U. S. 729 


266 Fed. 


give the bond required of citizens, | Supra § 2 mem, 43 SCt 92 mem, 67 L. ed. 485 
who only are permitted to engage in 80. See USCA tit 21 §§ ane 184. mem]. 

the manufacture, is immaterial and 81. Charley Toy v. 'U. S., 266 Fed. 95. U. S. v. Ah Hung, 243 Fed. 
need not be alleged. Lee Mow Lin v. | 326 [certiorari den 254 U. S. 639 mem, | 762. 

U. S., 250 Fed. 694, 162 CCA 656 [cer- | 41 SCt 13 mem, 65 L. ed. 492 mem]: 96. U.S. v. Caminta, 194 Fed. 903. 
tiorari den 247 U. S. 518 mem, 38 SCt]} U. S. v. Ah Hung, 243 Fed. 762; Stein- 97. U. S. v. Caminta, supra. 


581 mem, 62 L. ed. 1245 mem]. 

73. Lee Mow Lin v. U. S., supra; 
Tam Shi Yan v. U. S., 224 Fed. 422, 
140 CCA 116. 

[a] Evidence that defendant 
smoked opium was held relevant in 
a prosecution for manufacturing 
smoking opium, and a written state- 
ment made by him that he was unable 
to give up smoking was held admissi- 
ble after he denied that he smoked. 
Tam Shi Yan v. U. S., 224 Fed. 422, 
140 CCA 116. 

[b] Expert testimony.—The testi- 
mony of a chemist and general ana- 
lyst was admissible in a prosecution 
for manufacturing smoking opium to 
show the manner in which Chinese 
smoking opium was. distinguished 
from domestic opium, the morphine 
content of each sort, and that the 
analysis of the witness in the case 
on trial was made from domestic opi- 
um and not from opium made in a 
foreign country; Lee Mow Lin y. U. 
S., 250 Fed. 694, 162 CCA 656. 

74. See cases infra this note. 

[a] Evidence sufficient to sustain 
eonviction for illegal manufacture. 
Charley Toy v. U. S., 266 Fed. 326 
[certiorari den 254 U. S. 689 mem, 41 
SCt 13 mci 88 L. ed. 492 mem]; Lee 
Dock v. 'U. S., 224 Fed. 431, 140 CCA 


75. USCA tit 26 § 725. 
76. Lee Mow Lin v. U.S., 250 Fed. 


feldtuvs W.S:) 219 Fed, 879; 135 CCA 
549. See Brolan v. U. S., 236 U. S. 
216, 35 SCt 285, 59 L. ed. 544 (an as- 
sertion that there was a want of pow- 
er in congress to enact of Act Febr. 
8, 1909, § w [now incorporated in 
USCA tit 21 § 174, Act. May 26, 1922] 
under the power to regulate foreign 
commerce, was frivolous). 

82. Shepard v. U. Ss. 236 Fed. 73, 
149 CCA 283. 

83. Hooper v. U. S., 16 F. (2d) 868; 
Rosenberg v. 'U. S., 13° F. (2d) 369. 

84. Ng Choy Fong v. U. S., 245 
Fed. 305, 157 CCA 497 [certiorari den 
245 U.S. 669 mem, 38 SCt 190 mem, 62 
L. ed. 539 mem]. 

85. Yee Hew v. U. S., 268 U.S. 
178, 45 SCt 470, 69 L. ed. 908; Rosen- 
berg v. Ress 13 F, (2d) 369. 

86. Yee Hew v. U. S3.268 U. 'S. 
178, 45 SCt 470, 69 Bh. ed. 908; U.S. 
v. Yee Fing, 222 Fed. 154. 

87. Of poison statutes generally 
see supra § 3. 

88. Gee Woe v. 'U. S., 250 Fed. 428, 
162 CCA 498 [certiorari den 248 U. S. 
562 mem, 39 SCt 8 mem, 63 L. ed. 422 
mem]. 

89. USCA tit 26 § 707. 

90. See USCA tit 21 § 174. 

91. Hooper v. U. S., 16 F. (2d) 868. 

92. U.S. v. Ah Hung, 243 Fed. 762. 

[a] Mere possession of an article 
injurious to health would not render 
a person liable to a United States 


98. See Indictments and Informa- 
tions §§ 253-271. 


99. See cases infra this note; and 


[a] Indictments held sufficient.— 


Barlos’v. White, 27 F. (2d) 313; Ros- 
enberg v. U. S., 13 F. (2d) 369; Lee 
Tunes) ve Us Site (2d) ats esS ami 
Wong v. U. S., 2 F. (2d) 969; Camou 


, 26 Fed. 120 [certiorari den 
258 U. S. 626 mem, 42 SCt 382 mem, 
66 L. ed. 798 mem]; Proffitt v. U. Si, 
264 Bed. 299. 

1. Proffitt v. U. S., supra. 

2. Koster wv. U.S) 2B C2) eal 0: 

[a] Duplicity.—A_ count of an in- 
dictment charging defendant with re- 
ceiving, concealing, and facilitating 
the transportation and concealment of 
opium, and charging that ‘the said 
defendant did take the said 
opium prepared for smoking in an 
automobile to a certain point . 
and then and there did secrete and 
hide the said opium,” was held not to 
be duplicitous, since, if the receiv- 
ing, concealing and facilitating the 
transportation and concealment con- 
stituted separate crimes under the 
statute, the general words were qual- 
ified and limited by what followed. 
Proffitt v. U. S., 264 Fed.. 299. 

8. See Criminal Law §8§ 993-1004. 

4 Morlen v. U. S., 13 F. (2d) 625. 

5. USCA ‘tit 21 §§ 174, 1%8, 181. 

6 Yee Hem v. U. S., 268 U. S. 178, 
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of the act raises the presumption of unlawful im- 
portation.‘ The presumptions created by the act 
are rebuttable,® but the burden of overcoming them 
is on accused.® Where unrebutted, such a presump- 
tion, when it arises, is sufficient to sustain a convic- 
tion.t° General rules!? govern in prosecution under 
the act as to the admissibility of the evidence,'* and 
the weight and sufficiency thereof to sustain a con- 
viction.!8 

[§ 70] c. Trial. In a trial on an indictment for a 
violation of the act, it is for the jury to determine 
whether accused has satisfactorily explained his pos- 
session of illegally imported opium.!* Where the 
instructions fairly and correctly state to the jury 
the general rules of law pertinent on a particular de- 


POISONS—POLICE 


4) Ve 


oe 
[§§ 69-71 


fense interposed by accused, he cannot complain of 
a refusal of the court to give a requested instruction 
on the subject.1® 

[§ 71] d. Sentence and Punishment. Where, on 
conviction on an indictment containing two counts, 
a sentence was imposed in excess of what might be 
imposed on the first count, and the punishment was 
such as was authorized by the second count, which 
was good and.supported by sufficient evidence, ac- 
cused is not prejudiced by such sentence.® An alien, 
having pleaded guilty to a violation of the act, and 


who has been ordered to be deported in accordance 


with its provisions, cannot contend that he was only 
convicted for the possession of smoking opium, as he 
could not be so accused under the act.** 


*POKER.? 

POLACK.? A Pole; a Polander.? 

POLAND. A country constituting a distinct and 
individual part of Europe.* 

POLARISCOPE. An optical instrument, various 
forms of which have been contrived, for exhibiting 
the polarization of light, or for examining substances 
in polarized light.° 

POLARISCOPIC.® Pertaining to a polariscope; 
ascertained by the polariscope.* 


resistance to the current, resulting from the breaking © 
up of the water into hydrogen and oxygen, which 
tends to put an immediate end to electrolysis.® 

POLE.’ <A word having more than one meaning.!° 
Primarily, a piece of wood (or metal) of much greater 
height than thickness;11 a heavy piece of timber.'? 
In linear measurement, a perch.t® - Also, a native of 
Poland.*# 

POLICE.1® [§ 1] A. Asa Noun. A word which, 
in law, is not a term of indefinite meaning, although 


POLARIZATION. In the electrolysis of water the 


A5eSChmrs (Ot 69a. Ned. 8908s 5 U.S.) Ve 
Sischo, 262 Fed. 1001 [aff 270 Fed. 
958 (rev on other grounds 262 U. S. 
-165, 48 SCt 511, 67 L. ed. 925). 

7 Ramirez v. U.S., 23 F. (2d) 788. 

fa] Source from which cbtained. 
—The presumption ,arises from the 
possession of accused, even though 
he obtained it from a source having 
no apparent connection with any drug 
importation. U. S. v. Ah Hung g, 243 
Fed. 762. 

8. Ui, Sia... Sischo, 262 Fed. 1001 
[aff 270 Fed. 958 (rev on other 
grounds 262 U. S. 165, 43 SCt 511, 67 
L. ed. 925) ]. 

Sn Wihite_v.U.1S,, 1608), (C20), 5820 
[certiorari den 274 U. S. 745 mem, 47 
SCt 660 mem, 71 L. ed. 1326 mem]. 


10. Boyd v. U. S., 30 F. (2d) 900; 
Morlen v. U. S., 13 F. (2d) 625; Fos- 
ter vw. U, S: LL’. (2d) 100; Wong 
Lune Sing «ve;UiS:, 18) BY (2a 780; 


U. S. v. Sischo, 262 Fed. 1001 {aff 270 
Fed. 958 (rev on other grounds 262 U. 
S; 165, 43: SCt) 511, 67 Li. ed. 925) 1]. 

[a] Sufficiency.—Defendant, in 
whose possession the opium is found, 
is guilty of a violation of the statute 
unless he satisfactorily explains that 
possession. U.S. vy. Sischo, 262 Fed. 
1001 [aff 270 Fed. 958 (rev on other 
grounds 262 U. S. 165, 43 SCt 511, 67 
Li. ed. 925). 

{[b] Venue.—The presumption 
arising from possession, in the ab- 
sence of a satisfactory explanation of 
such possession, has been held suffi- 
cient proof of venue to warrant a con- 


viction...( Rosenberg y. U.S. 13°F. 
(2d) 369. 
11. See Criminal Law §§ 947-1999. 


12. Gin Bock Sing v. U. S., 8 F. 
(2a) 976. 
[a] Testimony that defendant was 


a narcotic and slave runner was held 
admissible in rebuttal, after defend- 
ant, on trial for a violation of the 
act, had testified that he dealt only 
in merchandise and fruit. Gin Bock 
SingiveUa S38 F(2d) 976. 

13. See cases infra this note. 

[a] Evidence held sufficient.— 
Hood v.''U. S., 23 F. (2d) 472 [certio- 
rari den 277 U. S. 588 mem, 48 SCt 
436 mem, 72 L. ed. 1002 mem]; Va- 
echuda v. U. 'S., 21 F. (2d) 409; Lee 
Kwong Nom v. U.S., 20 F. (2d) 470; 


Foster v. U. S., 11 F. (2d) 100; Wong 
Lunges Sing Vo JO: Si, .3) Be (2a) 780; 
Camou v. U. S., 276 Fed. 120 [certio- 
rari den 258 U. S. 626 mem, 42 SCt 
382 mem, 66 L. ed. 798 mem]. 

[b] Evidence held insufficient.— 
Quong Mow v. U. S., 13'\F. (2d) 120. 

14. Boyd v. U. S., 30 F. (2d) 900; 
Vachuda y."U. S., 21_F. @dy 409. 

15. Morlen-v. U. S., 13 F. (2d) 625: 
tne: Rosenberg v. U. S., 13 F. (2d) 
2] . 

17. Chung Que Fong v. Nagle, 15 
F. (2d) 789. See supra § 62 

1. See Gaming § 27. 

2. See Poland post; 

3. Century D. 
Vieser, 3 Mise. 


Pole post. 
[quot Koninski v. 
259, 261, 262,' 161 


4. See Koninski v. Vieser, supra 
(“Poland is recognized by all of 
the reliable historians and geogra- 
phers as a distinct part of Europe. 
Through its many vicissitudes that 
country and its people have main- 
tained a distinct individuality with 
distinct race, tastes, ideals and as- 
pirations. ...No people of modern 
times have clung with greater tenac- 
ity and devotion to their national 
and racial traditions and aspirations 
in the face of political and economic 
oppression than the Poles. Their 
history goes back to the tenth cen- 
tury, and in the seventeenth century 
they stood in the first rank among 
the powers of the world’’). 

5. Century D. 


[a] “The polariscope (1). a is 
an instrument so adjusted that, when 
a ray of polarized light passes 


through a tube filled with a certain 
solution of sugar, the scale indi- 
cates the percentage of pure sugar.” 
Bartram v. U. §S., 128 Fed. 327. (2) 
“Ts an instrument of science, used 
in the laboratory. It is composed of 
many parts, varying apparently in 
details of structure. iy wit requires 
special knowledge and experience to 
operate it.” S. v. Bartram, 131 
Fed. 833, 835, 65 CCA 557. 

[b] “Testing by the polariscope”’ 
as not peculiarly a trade term see U. 
SS. Vv. Bartram, s131 Meds Sad ood, 6D 
CCA 557. 

6. See Polariscope ante. 

7. Century r 


it has several significations.1® 


In general it is a sys- 


[a] “Shown by the polariscopic 
test” as not peculiarly a trade term 
see U. S. v. Bartram, 131 Fed. 833, 
SBd Moon CCAR SI. 

8. Peoria Waterworks Co. v. Peo- 
ria R. Co., 181 Fed. 990, 1002 (this 
resistance “may be overcome in a 
variety of ways, among others by ap- 
plying a higher voltage or _ poten- 
tial or by an alternating current’). 

“Electrolysis” see 20 C. J. p 399. 

9. “Broom pole” see 9 C. J. p 139. 

10. Kentucky, ete., Power Co. y. 
Gilliam, 210 Ky. 820, 276 SW 983, 984. 

11. Century 18 [quot Stemmons Vs 
Dallas Power, etc., Co., (Tex. Civ. A.) 
212 SW .222, 224] 

[a] Steel tower included.—(1) 
“Suitable poles,” as used in a statute 
providing for condemnation of land 
for erection of transmission lines, 
was said to include towers of metal, 
and not to be confined to wooden 
poles. Stemmons vy. Dallas Power, 
ete.,, Co., (Tex. Civ. A.) 212 Sweae2es 
225. (2) “Pole lines,” as used in a 
statute, was construed to include 
steel towers of a transmission Tine 
used for carrying high-tension elec- 
tric power. Inspiration Cons. Copper 


yea Bryan, 31 Ariz. 302, 252 P 1012, 
[b] As used in a contract con- 


strued to mean a pole erected in the 
ground, to be used as an instrument 
to support transmission wires see 
Kentucky, etc., Power Co. v. Gilliam, 
210 Ky. 820, 276° SW 988, 984. 

12. See Howard vy. Cheeapenee 
etc., R. Co., 90 SW 950, 28 Kyi 891. 

13. See Kentucky, etc., Power Co. . 
v. Gilliam, 210 Ky. 820, 276 SW 983 
(where the word, as used in a con- 
tract, was construed not to have such 
meaning). 


14. See Koninski v. Vieser, 97 
Mise.- 259, 261, 161 NYS 129. 

15. See Police Power post and 
cross references thereunder. 
bec Monet v. Jones, 18 Miss. 237, 

[a] “The word ‘police’ has three 
significations. The first relates to 


the measures which are adopted to 
keep order, the laws and ordinances 
on cleanliness, health, the markets, 
ete., \The: second has for its) object 
to procure to the authorities the 


*By WILLIAM QUINBY DE FUNIAK 


(Poker—Possessory Title inclusive except 


the Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


/ 


tem, one of precaution, either for the prevention of 
crime or of calamities,!’ divided into “administrative 
police,” which has for its object to maintain constant- 
ly public order in every part of the general adminis- 
which is intended 
principally to prevent crimes by punishing crimi- 


tration, and “judiciary police,” 


nals.“s 


Applied to persons, the officers who are appointed 
for the purpose of the maintenance of public tran- 


quillity among the citizens.1® 


As a function, that species of superintendence by 
magistrates which has principally for its object the 
maintenance of public tranquillity among its citi- 
zens ;*° the government of a city or town;?! the ad- 
ministration of the laws and regulations of a city or 
incorporated town or borough;?? the internal regula- 
tions and government of a kingdom or state.?3 

Chief of police.?+ The head of a police force.?® 

[§ 2] B. As-‘a Verb. To watch, guard, or maintain 


order in.?° 


POLICE BOARD.?? 


POLICE CHARACTER. A person who is under 


means of detecting even the smallest 
attempts to commit crime, in order 
that the guilty may be arrested be- 
fore their plans are carried into exe- 
cution and delivered over to the jus- 
tice of the country. The third com- 
prehends the laws, ordinances, and 
other measures which require the 


eitizens to exercise their rights in a 


Bouvier L. 


particular form.” D. 
39 N. D. 4380, 


[quot State v. Frazier, 
448, 167 NW 510]. 

17. Bentham [quot State v. Greer, 
78 Mo. 188, 194]; Louisville v. Wehm- 
hoff, 116 Ky. 812, 830, 76 SW 876, 79 
SW 201; Logan v. State, 5 Tex. A. 
306, 314. 

18. Bouvier L. D. [auot State» v. 
59 Conn. 50, 61, 21 A 1024.10 

hip DLAC Vs PA Zler a Os Na 1). 
430, 167 NW 510, 515]. See Monet v. 
Jones, 18 Miss. 237, 243. 


[a] “he police of a state, in a 
comprehensive sense, embraces its 
system of internal regulation by 


which it is sought not only to pre- 
serve the public order, and to pre- 
vent offenses against the state, but 
also to establish, for the intercourse 
of citizen with citizen, those rules of 
good manners and good neighborhood 
which are calculated to prevent a 
conflict of rights and to insure to 
each the uninterrupted enjoyment of 
his own, so far as is reasonably con- 
sistent with a like enjoyment of 
rights by others.” Cooley Const. 
Lim. p 572 [quot Dunn y. Com., 105 
Ky. 834, 836, 49 SW 813, 88 AmSR oe 
43 LRA {01; Peo. v. Squire, 107 N. 
593, 605, 14 NE 820, 1 AmSR 893 Hote: 
Com. v. Seward, 3 Kulp (Pa.) 294, 
295; Logan v. State, BrMiex. As. 73.06; 
314]. 
19. Bouvier L. D. [quot State v. 
Hine, 59 Conn. 50, 61, 21 A 1024, 10 
LRA 83; State v. Frazier, i39 N. D. 
430, 167 NW 510, 515]. And see Mu- 
nicipal Corporations §§ 1271-1444. 


[a] “he police are public offi- 
cers ... who are clothed with the 
powers, and declared ex officio con- 


stables within the city.’ Campbell 
v. Montgomery, 53 Ala. 527, 531, 25 
AmR 656. 

20. Bouvier L. D. [quot State v. 
Hine, 59 Conn. 50, 60, 21 A 1024, 10 
WiRAY Sasa State. vs Frazier, 39: IN. 2D. 
430, 167 "NW 510, 515]. 

[al ‘6 ‘Police’... is the function 
of that branch of the administrative 
machinery of the government which 
is charged with the preservation of 
public order and tranquility, promo- 
tion of public health, safety and mor- 
als, and the prevention and detec- 
tion and punishment of crimes.’ 
Clark D. [quot State v. Frazier, 39 N. 
D. 430, 450, 167 NW 510]. 

21. Webster D. [quot Dibble v. 


POLICE—POLICE MATRON 


[49 C.J.] 1071 


the surveillance and under the suspicion of the po- 
lice, and is liable to be arrested by the police.?® 

POLICE CLERK.?° 

POLICE COMMISSIONER.*° 

POLICH COURT.*! An inferior court exercising a 
limited jurisdiction over offenses of a criminal na- 


ture,?? and perhaps also a limited civil jurisdiction ;** 


a court for the trial of offenders brought up on 
charges preferred by the police.** 


POLICE DEPARTMENT.?® 


states.*° 


POLICE FORCE.?¢ 

POLICE JUDGE.’ 

POLICE JURISDICTION.?§ 
late and govern a city or state.°® 

POLICE JURY. In Louisiana, the designation of 
the board of officers in a parish corresponding to the 
commissioners or supervisors of a county in other 


The right to regu- 


POLICE JUSTICE.‘ 


POLICE MAGISTRATE. *? 
POLICEMAN.** 


Merriman, 52 Conn. 214, 215]; Peo. 
v. New Jersey Cent. R. Co., 42 N. Y. 
283, 314. 

22. Webster D. [quot Dibble v. 
Mérriman; 52. Conn;:214, }215];,. Reo. 
v. New Jersey Cent. R. Co., 42 N. Y. 
283, 314. 

23. Peo. v. New Jersey Cent. R. 
Cos supra. 


24. See Chief of Police 11 C. 
a Municipal Corporations §§ isese 
25. State v. Appleby, 139 Wis. 


195, 120 NW 861, 862. 

“Police force” see Municipal Cor- 
porations § 1315 text and note 82. 

26. Century D. 

[a] Cause land to be “policed,” 
by which term was meant the em- 


ployment of one to ride over the: 


premises and keep off trespassers see 
Clark: v. Cochran, 79 Fila. 788, 85 S 


250, 254. 

27. See Municipal Corporations §§ 
1272-1282. 

28. State v. Senet: 225 Mo. 654, 
125 SW 458, 
Rig See Wouciget Corporations § 

30. See Municipal Corporations §§ 
1272-1282. 

31. “Court” defined see Courts § 1. 


Police court: 

Jurisdiction of see Courts § 415 note 
17 [b]; Criminal Law. § 177; Mu- 
nicipal Corporations § 623 note 31. 

Power of legislature to establish see 
Courts § 189. 

32. Anderson L. D. [quot (incor- 
rectly) in the recorder’s opinion, 're- 
ported and affirmed in In re Baxter, 
SuOalae Ay -teO, eo SO pe e998 15 

“The term ‘police court’ ordinarily 
refers to an inferior municipal court 
with a limited jurisdiction in crim- 
inal cases only, a court with the 
power to try certain misdemeanor 
cases arising from the violation of 
state law or municipal ordinance, 
and with the power to conduct pre- 
liminary examinations 
felony and certain misdemeanors, and 
to hold defendants to answer for 
trial for the same, and does not in- 
clude the justices’ courts established 
by our law. The term should proba- 
bly be here construed [sic] to also 
include such inferior courts as may 
properly be held to be purely mu- 
nicipal, though given by the state 
certain jurisdiction in state as dis- 
tinguished from municipal matters, 
courts coming within the class speci- 
fied in the constitution as ‘such in- 
ferior courts as the legislature may 
establish in any incorporated city or 
town or city and county,’ Such as a 
city recorder’s court or a mayor’s 
court.’”’? Graham v. Fresno, 151 Cal. 
465, 470, 91 P 147. 


in cases of’ 


POLICE MATRON. #* 


fa] In Ontario “police court” is 
merely a colloquial pees there be- 
ing in fact no such court either un- 
der the criminal code or under the 
statute law of the province. A jus- 
tice of the peace or a police magis- 
trate exercises his judicial functions 
by statutory authority, and not as 
one of the judicial officers of any 
court. Re Joe Fong, 53 Ont. L. 493, 
496, 24 OntWN 39. 

[b] “Police or mayor’s court,” as 
used in a statute, included a munic- 
ipal court. Butler County v. State, 
93 Oh, St. 42, 112 NH 145, 146. 

[c] “Recorder’s court” ordinarily 
regarded aS a synonymous term.— 


Colton v. San Bernardino County 
Super. Ct., 84.Cal. A. 303, 257 P 909, 
911. See Graham v. Fresno, 151 Cal. 


465, 91 P 147, 149. 

Criminal jurisdiction of 
court see Criminal Law § 177. 

Court of police justice of town as 
local court of inferior jurisdiction 
see Courts § 9 note 74 [a]. 

33. Anderson a Bee BY [quot Cincor- 
rectly) in the recorder’s opinion, re- 
ported and affirmed in In re Baxter, 3 
Cal. AS T16,2 721 1986" Poo ey. 

Civil jurisdiction see Courts § 415 
note 17 [b]. 

34. Century D. [cit In re Baxter, 
3 Cal. A. 716, 721,86 P 998] 


police 


35. See Municipal Corporations §§ 
1271-1444. 
36. See Municipal Corporations § 


1315 text and note 82. 


Vee See Municipal Corporations § 
ee 

38. See Police Court ante; Police 
Power post and cross _ references 


thereunder. 

39. Dis. op. in Peo. v. New Jersey 
CentipRs Cor 42UNe Ye vaso od 4a 

40. Black L. D. And see Counties 


92.. 

[a] “The very name ‘police jury’ 
implies a body or jury for the exer- 
cise of a limited portion of the gov- 
ernmental or police power, which, un- 
der uniform jurisprudence, exists to 
the extent only that it is delegated 
by positive legislation.” Union Sul- 
phur Conn.) -Calcasieu, plo3n dude Sols 
860, 96 S 787. 

41. See Judges § 3 text and notes 
11, 12; Police Court ante. 

Jurisdiction of police justice see 
Criminal Law §§ 179-184; Municipal 
Corporations § 623 note 33. 
ie See Judges § 4 text and notes 

Jurisdiction of police magistrate 
see Criminal Law §§ 179-184; Mu- 
nicipal Corporations § 623 note 34. 

43. See Municipal Corporations §§ 
1315-1428. 
wits See Municipal Corporations § 

38. 
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POLICE OFFICE. A public office where local 


justice is administered by a police magistrate or simi- 


lar officer.*® 
POLICE OFFICER.*° 
POLICE ORDINANCES.?4? 


designating 


POLICE POWER.°° 
POLICE PURPOSES.*? 


ordinary usage, a rather restricted meaning. 
are connected with the order and quiet which the of- 
of the peace ought to maintain; but in many 
eases they treat of the political organization of a 
municipality in general and cover all those ordinances 
which concern the safety, convenience, and welfare 
of the municipality and its inhabitants.°? 
pression is one originating in American municipal 
law,°* where it is defined as such purposes as arise 
ordinarily in the administration of the affairs of cit- 


ficers 


ies and towns, in the exercise of 


45. Mitchell v. Pembroke, 31 Ont. 
348, 352, 353. 

46. See Municipal Corporations § 
1315 text and note 79 
47. “Ordinance” 
Corporations § 796. 


see Municipal 


“Necessary police ordinances” see 
Necessary 45 C. J. p 584 note 65. 

48. Porter v. State, 124 Ga. 297, 
307, 52 SH 283, 2 LRANS 730. 

49. See Edberg v. Johnson, 149 
Minn. 395, 184 NW 12, 13 (holding a 


motor cyele to be within the term). 

“Motor vehicles” generally see Mo- 
tor Vehicles 42 C. J. p 5638. 

50. Police power: 

In general see Constitutional Law §§ 

412-443. 

As to licenses see Licenses §§ 16-30. 
Eminent domain distinguished see 

Constitutional Law § 413; Eminent 

Domain §§ 6-13 
Of municipal corporation: 

Generally see aval Corpora- 

tions §§ 200-2 
Exercise of Za erdnty see Mu- 
nicipal Corporations §§ 219-287. 
Exercise of particular see Munic- 
ipal Corporations §§ 327-601. 
Taxing power distinguished see Con- 

stitutional Law § 415. 

51. “Purpose” see [32 Cyc 1270]. 

52. Belair v. Ste-Rose, 63 Can. 8. 
C7 5265 1/530) Om DOME 24, 130; 

[a] “Fins de police” as a French 
term meaning “police purposes” see 
Belair v. Ste-Rose, 63 Can. S. C. 526, 
535, 67 DomLR 24, 30. 

53. Belair v. Ste-Rose, supra. 

54. Sessions v. Crunkilton, 20 Oh. 
St. 349, 358 [cit Champaign County v. 
Church, 62 Oh. St. 318, 346, 57 NE 
50, 78 AmSR 718, 48 LRA 738]; Be- 
lair v. Ste-Rose, 63 Can. S. C. 526, 
535, 67 DomLR 24, 30 [quot Cyc]. 

“Municipal purposes” see Munici- 
pal 42 C. J. p 1414; Municipal Cor- 


porations §§ 2089-2096, 2260, 2267, 
4031, 4147, 4271. 

55. “Municipal regulation” see 
Municipal 42 C. J. p 1415 text and 
notes 55, 56. 


Police regulations: 

Imposing fee for disinterment and 
removal of a body as duty on ex- 
ports see Customs Duties § 5 note 
33 [a]. 

In the District of Columbia see Dis- 
trict of Columbia §§ 15-19. 

Of municipality see Municipal Cor- 
porations §§ 216-232 

Seizure of goods under as excuse for 
nondelivery see Carriers § 401. 


56. In re O’Neill, 41 Wash. 174, 83 
P 104, 106, 3 LRANS 558, 6 AnnCas 
869. 

[a] It is difficult to define the 


scope of the term. It has been the 
subject of much discussion by the 


A term described as 
“at once family rules on a large scale, 
and State laws on a small seale.’’4§ 

POLICE PATROL WAGON. A motor vehicle 
used by the police in the apprehension of offenders.*® 


Words. which have, in 


POLICE OF FICE—POLICY 


welfare.®4 


duty to promote the public health, convenience, and 


POLICE REGULATION or REGULATIONS.®> 
The term which is used to define a power which re- 


sides in the state.°® In the plural, such provisions of 
law as are designed to protect the lives, limbs, health, 


comfort, and quiet of citizens and to secure them in 


They 
government. 


offer.°? 
POLICY.§®: 
The ex- 


their power and 


courts and its application has some- 
times been Sarcastically criticized as 
the use of an indefinable something 
to sustain legislation unsupportable 
on any other ground. In re O’Neill, 
41 Wash. 174, 838 P 104, 106, 3 LRANS 
558, 6 AnnCas 869. * 

57. Dantzler Lumber Co. v. Texas, 
OUC., Ri Conall EIS Misses 328,18 Us sans, 
775, 4 ALR 1669; State v. Greer, 78 
Mo. 188, 194, 195. To same effect 
Cooley Const. Lim. [quot State v. 
Greer, supra; Sloan v. Pacific R. Co., 
61 Mo. 24, 31, 21: AmR 397]; Sonora 
ie Ghenealioy, "187 Cal. 583 3, 585, 70 PB 674; 
EX p. Bourgeois, 60 Miss. 663, 671, 
45 AmR 420; Atlantic City v. France, 
VSN ds Sa OOF TO SAR GS Ss r64 ears 
LRANS 156; Roanoke Gas Co. -v. 
Roanoke, 88 Va. 810, 827, 14 SE 665; 
State v. Wisconsin Tel. Co., 169 Wis. 
193) LV225NIW 225,227. See WieS.-v. 
Dewitt, 9 Wall. (U. S.) 41, 19 L. ed. 
593; Ex p. Dickey, 144 Cal. 234, 77 P 
924, 925, 103 AmSR 82, 66 LRA 928, 
1 AnnCas 428; Young v. Lemieux, 
79 Conn. 434, 65 A 436, 439, 129 AmSR 
193, 20 LRANS 160, 8 AnnCas 452; 
Hennington v. State, 90 Ga. 396, 17 
SE 1009, 1010; Evans v. Kankakee, 
231 Ill. 223, 88 NE 223, 13 LRANS 
11903) evi Ven otate:, ol 61) elinide2ouls 
68 NE 172, 176; Indianapolis, etc., R. 
Co. v. Kercheval, 16 Ind. 84; State 
Racing Commn. v. Latonia Agricultu- 
ral Assoc., 136 Ky. 173, 123 SW 681, 
685, 25 LRANS 905; State v. Pabst 
Brewing Co., 128 La. 770, 55 S 349, 
352; Johnson v. Great Falls, 38 Mont. 
369, 99 P 1059, 1061; 16 AnnCas 974; 
State v. Rhyne, 119 N. C. 905, 26 SE 
126, 127. 

[a] In its primary or narrow 
sense it refers to the exercise of the 
power to protect the health, lives, 
and morals of the people. In its 
broaden acceptation it embraces 
everything to promote the general 
welfare; everything essential to the 


great: public needs. Southwestern 
Tel., ete.; Co. 'v. Houston, 256° Hedy 
690, 696; Mitchell v. ‘Cumberland 


Tel., etc., Co.; 188 Ky.. '263, 221 SW 
547, 549, 10 ALR 946; State v. North- 
ern Pac. R. Co., 43 N. D. 556, 172 NW 


824, 331. 
58. See Municipal Corporations § 
1439. 
59. “Village” see [40 Cyc 207]. 
60. Zuvelt v. Canadian Pac. R. Co., 


23 Ont. LL. 602, 613, 2 OntwWN 1063; 
19 OntWR 77. 

“It is abundantly plain that under 
this statute a police village does not 
become a separate incorporation, but 
that the scheme is really one by 
which a limited territory is set apart, 
and the trustees are empowered to 
raise indirectly, through the town- 


the enjoyment of their property.®? 
POLICE SURGEON.®S 
POLICE VILLAGE.®? 
visions, an unincorporated village organized for cer- 
tain limited purposes.®° 
POLICIA. In Spanish law, the science or art of 


Under local statutory pro- 


POLICITACION. In Spanish law, a promise or 


Prudence or wisdom in practical af- 
fairs; art, stratagem;°* the general principles by 
which a government is guided in its management of 
public affairs, or the legislature in its measures ;°° 
a term which, as applied to a law, ordinance, or rule 
of law, denotes its general purpose or tendency con- 


ship, by way of local assessment, 
sums required for certain local im- 
provements.” Smith v. Bertie, 28 
Ont.L. 330, 332, 12 DomLR 623. 

[a] Creation.—‘“‘On the _ petition 
of any of the inhabitants of an unin- 
corporated village, the council or 
councils of the county or counties 
within which the village is situate 
may, by by-law, erect the same into a 
police village, and assign thereto 
such limits as may seem expedient.” 
Municipal Act (Rev. St. [1897] ¢ 223 
714) [quot Smith v. Bertie, 28 Ont. 

L. 330, 331, 12 DomLR 623]. 

[b] The parent municipality is 
primarily liable for the condition of 
the highways in the police village, 
and is not absolved from such lia- 
bility by reason of the fact that the 
trustees of the village have authority 
to construct and repair local im- 
provements within the limits of the 


village. Smith v. Bertie, 28 Ont. L. 
330, 331, 12 DomLR 623. 
[ec] The term “village” used in a 


railway act as including a_ police 
village as well as a fully incorporated 
village see Zuvelt v. Canadian Pac. 
R, Co.,. 23 Ont. L. 602, 613, 2 OntWeNi 
1063, 19 OntWR 77. 

Local subdivisions or quasi cor- 
Porations see Municipal Corporations 
§ 12. 

61. Escriche Diccionario. 

“Government” see 28 C. J. p 749. 

62. Escriche Diccionario. See Of- 
fer 46 C. J. p 908; Promise [32 Cye 


633]. See also Contracts §§ 52-121. 
63. Sée Public Policy [82 Cye 
1251]. 
Policy: 


As a game see Gaming § 28. 
eRe see Policyholder post. 


Insurance see Policy of Insurance 
post and cross references there- 


under. 

The law see Policy of the Law 
post. 

64. See Scott v. Blood, 16 Me. 192, 


195 (‘But policy is a word suscepti- 
ble of a good sense and a bad one. 
If it be understood as art, stratagem, 
it. should never be a ground of ju- 
dicial decision. If taken in the sense 
of the art of governing, or the man- 
agement of affairs, it is rather inap- 
propriate for courts of law to be 
dealing with it, otherwise than in the 
synonyme of prudence or wisdom in 
practical affairs, appertaining to the 
administration of justice; to sup- 
press a mischief, rightly to expound 
the law, to guard against fraud, and 
advance the remedy for a mischief or ‘ 
inconvenience’’). 
655 Black i." D, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


sidered as directed to the welfare or prosperity of 


the state or community.°® 
POLICYHOLDER. ‘7 

policy has been granted.*§ 
POLICY OF INSURANCE.®° 


POLICY OF THE LAW. A term synonymous 
“public poliey,”?® and difficult to define.*! 
has been considered to refer to the purpose and spirit 
of the substantive laws of a state whether such laws 
be found in the constitution and statutes or in judi- 


with 


cial records.?? 
POLICY PLAYING.?: 


POLING. The act of using a pole for any pur- 


ose.?# 


POLISH. To make smooth and glossy, as a sur- 
face of marble, wood, ete., whether by rubbing, or 
by coating with varnish, ete., or in both ways.7° 


POLITE or LIBERAL ART.7° 


POLITIZ LEGIBUS, NON LEGES POLITIIS, 


ADAPTAND 4," 
POLITIC.?* 


66. Black L. D. 

67. “Persistent policyholder” 
Persistent 48 C. J. p 1037. 

68. Webster Int. D. See Morton v. 
Talmadge, 166 Ga. 620, 144 SE 111, 
114; State v. American Bonding 
etc., Co., 206 Iowa 988, 221 NW _ 585, 
588; Wirtz v. Sovereign Camp W. O. 
W., 114 Tex. 471, 268 SW 488, 440. 

69. See Accident Insurance §§ 36— 
60; Fire Insurance §§ 48-53; Insur- 
ance §§ 176-179; Life Insurance §§ 
38-92; Marine Insurance § 37-51; 
and other particular insurance titles. 

“Advance policy” see Life Insur- 
ance § 8. 

“Annuity policy” 
ance § 5. 

“Assessment policy” 
surance § 10; Mutual 
surance §§ 2-10. 

“Bianket policy” see Blanket 8 C. 
J. p 1116 text and note 29 [c]. 

“Cash policy” see Schimpf v. Le- 
high Valley Mut. Ins. Co., 86 Pa. 373, 
3875 [quot Given v. Rettew, 162 Pa. 
638, 640, 29 A 703]. 

ePapiad policy” see Life Insurance 

Oo . 

“Endowment policy” 
surance § 6. 

“Extended policy” see Life Insur- 
ance § 11. 

“Floating policy” see Fire Insur- 
ance § 93; Marine Insurance § 48. 

“Group policy” see 28 C. J. p 879. 

“Incontestable policy’ see Mutual 
Reserve Fund L. Ins. Assoc. v. Au- 
stin, 142 Fed. 398, 401, 73 CCA 498, 6 
LRANS 1064; Life Insurance §§ 276— 
289. 

“Interest policy” see Marine Insur- 
ance § 38. 

“Mixed policy” see Marine Insur- 
ance § 47. 

“Mutual policy” see Schimpf v. Le- 
high Valley Mut. Ins. Co., 86 Pa. 373, 
376 [quot Given v. Rettew, 162 Pa. 
638, 640, 29 A 703]. 

“Qld-line policy” 
ance § 5. 

“Open policy” see Fire Insurance 

97; Marine Insurance § 43. 

“Paid-up policy” see Life Insur- 
ance § 11. 

“Participating policy” 
Provident Sav. L. Assur. 
Ch. A‘) 38 SW 116,’126. 

“Permanent policy” see Brooklyn 
First Baptist Church v. Brooklyn F. 
Ins. Co., 23 HowPr (N. Y.) 448, 449. 

“Running policy’ see Marine In- 
surance §§ 48-51. 

“Specific policy’ see 
Central Ins. Co. v. Landau, 
Eq. 78, 104, 49 A 738. 

“Stock policy” see Schimpf v. Le- 
high Valley Mut. Ins. Co., 86 Pa. 373, 
3876 [quot Given v. Rettew, 162 Pa. 
638, 640, 29 A 703]. 


[49 C. J.—68] 


see 


see Life Insur- 


see Life In- 
Benefit ” In- 


see Life In- 


see Life Insur- 


see 
Soc., 


Ipiaie Aw, 
(Tenn. 


American 
62 Neva: 


One to whom an insurance 


POLICY—POLITICAL 


POLITICAL.’°® 


[49 C.J.] 1073 


{[§ 1] A. In General. Of or per- 


taining to or incidental to the exercise of functions 


vested in those charged with the conduct of the gov- 


ernment ;°° pertaining to policy or the administra- 
tion of government;*! relating to the management of 


It 


[§ 


affairs of state.®? 

[§ 2] B. Political Action. In the popular sense that 
which a man does in the line of his 
tions or ambitions.** 
sense of one which determines a political question.** 
3] C. Political Boss.*° 


political affilia- 
Used of an ae at law in the 


One who is a ruling 


power in polities, or in a faction of a political party.°® 


[§ 4] 


D. Political Campaign. 


An organized series 


of operations or a systematic effort to influence vot- 


ers, ete. 
[§ 5] 
may be 


., carried on before an election; a canvass.*? 
E. Political Character.*® 
used to designate affiliation to one political 


A term which 


party as distinguished from another.®® 


[§ 6] 


F. Political Committee.°° 


A managing 


committee for a political party.®? 


So thige policy” see Life Insurance 


“Time policy” Eee Black IPE SR 
Marine Insurance § 4 
“Tontine policy” ee ‘Life Insurance 


“Valued policy” see Fire Insurance 
§ 97; Marine Insurance § 39. 

“Voyage policy” see Marine In- 
surance § 44. 

“Wager policy” see Black L. D.; 
Marine Insurance § 38. 

70. Johnston v. Chicago Great 
Western R. Co., (Mo. A.) 164 SW 260, 
262; Billingsley v. Clelland, 41 W. 
Va. 234, 244, 23 SE 812, 815 [both 
quot In re Rahn, 316 Mo. 492, 291 SW 
120, 51 ALR 877, 883]. 

“Public policy” see [32 Cyc 1251]. 

[a] “Interest or policy of law.’”’— 
Tioga County v. South Creek Tp., 75 
Pa. 433, 437: 


71. Johnston v. Chicago Great 
Western R. Co., (Mo. A.) 164 SW 
260, 262. 

72. Johnston v. Chicago Great 
Western R. Co., supra [quot In re 
Rahn, (Mo.) 291 SW 120; St ALR 
877, 883]. 

73. See Gaming § 28. 

74. Century D. 

[a] “Poling”’ a railroad car “is 


done by adjusting a heavy piece of 
timber, called a ‘pole,’ with one end 
on and against the front of the engine 
and the other against the car to be 
moved, then starting the engine for- 
ward, thereby pushing the car by the 
pole to a point that will allow it to be 
passed by the engine. Poling is re- 
sorted to for moving a car that is on 
a different track from that occupied 
by the engine, but is so in the way of 
the movements of the engine as to 
prevent its passing such car.” How- 
ard v. Chesapeake, etc., R. Co., 90 SW 
950, 28 KyL 891. 

75. Century BD: 

[a] In relation to the manufac- 
ture of steel strips ‘‘polishing is a 
process of improving the surface by 
the use of emery and buffing wheels, 
and planishing or glancing is ap- 
parently the same process pe: 
out a little more elaborately.” U. 

v. Crucible Steel Co., 187 Fed. BBL, 
386, 69 CCA 576. 

76. See Art 5 C. J. p 589 note 18. 

77. A maxim meaning “politics 
are to be adapted to the laws, not 
laws to politics.” Morgan Leg. Max. 


78, see Body Politic 8,1Cl J. p 
1137. 

79. See Politics post. 

80. Webster D. [quot Sorenson v. 


Maricopa County Super. Ct., 31 Ariz. 
421, 254 P 230, 231]. 

81. Bouvier L. D. [quot Peo. v. 
Morgan, 90 Ill. 558, 563]. 


“In its higher and true sense... 


that which pertains to the govern- 
ment of a nation. In this sense it in- 
cludes the entire system of its laws, 
constitutional and statutory.” In re 
Kemp, 16 Wis. 359, 396. 

82. Webster D. [quot Sorenson v. 
Maricopa County Super. Ct., 31 Ariz. 
421, 254 P 230, il 

83... Comms “v.;, Rentschiler) 1a) Paz 
Dist. 208, 204 (so used in a statute 
declaring it criminal to distribute | 
circulars reflecting on the political 
actions of a candidate). 

84. See State v. Cunningham, 83 
Wis. 90, 134, 53 NW 35, 35 AmSR 27 
note 17 LRA 135 (an action at law 
which may have a political effect is 
not necessarily a political action). 

85. “Boss” see 9 C. J. p 142. 

86. Shaw vy. Crandon Printing Co., 
154 Wis. 601, 143 NW 698, 701. 

87. Webster New Int. D. 

“Manager of a political campaign” 
see Manager 38 C. J. p 525 note 69 


a]. 
88. “Character” see 11 C. J. p 288. 
89. See Shields v. McGregor, 91 
Mo. 534, 544, 4 SW 266; Turner v. 


Drake, 71 Mo. 285, 287. 

fa] The words apply to independ- 
ent candidates as well as to those 
who are nominees of regular party 
organizations. Shields v. McGregor, 
91 Mo. 534, 544, 4 SW 266. 


90. “Committee” see 12 C. J. p 
150. . 
91. Ekern v. McGovern, 154 Wis. 
toe 142 NW 595, 634, 46 LRANS 
[a] Statutory  definition.—‘“Any 


committee or combination of three or 
more persons co-operating to aid or 
to promote the success or the defeat 
of a _ political party or principle 
.... or to aid or take part in the elec- 
tion or defeat of a candidate for pub- 
lic office or to aid or take part in 
the election or defeat of a candidate 
for nomination at a primary election 
or)’ convention... but - nothing ain 
this article shall apply to any com- 
mittee or organization for the dis- 
cussion or advancement of political 
questions or principles without con- 
nection with any election.’ Election 
L. § 320 [quot Vannier v. Anti-Sa- 
loon League, 238 N. Y. 457, 460, 144 
NE ‘679]. 

[b] A corporation, being an en- 
tity, is not a “political committee” 
within a statute defining such a com- 
mittee to be a “combination of three 
or more persons.’ Vannier v. Anti- 
Saloon League, 238 N. Y. 457, 144 
NE 679, 681. 

‘(e] Not a public agency in that it 
does not represent the state or any 
political division or department of 
the state, but a political party which 
may be composed of only a small 
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{§ 7] G. Political Community. A community or- 
ganized for the purpose of exercising political and 


governmental functions.°?-9% 


[§ 8] H. Political Corporation.®* 
principally for its object the administration of the 
government, or to which the powers of government, 
or a part of such powers, have been delegated;°* a 


public or municipal corporation.®® 
[§ 9] I. Political Department.°7 
ment, the legislature.°’ 


[§ 10] J. Political Discretion.°® 
which embraces, combines, and considers all cir- 
cumstances, events, and projects, foreign or domes- 
tic, that can affect the national interest.+ 


portion of the people of the state. 
Rouse v. Thompson, 228 Ill. 522, 81 
NE 1109, 1114. 

92-93. See Wynne v. U. S., 217 U. 
mies 242, 2438, 30 SCt 447, 54 L. ed. 
748. 

“Community” see 12 C. J. p 214. 

“Political convention, person or 
persons.” Esquibel v. Chaves, 12 N. 
TT = ps fhse el eda SiO a metas Br 

“Convention” see 13 C. J. p 847. 

94. Political corporation: 

As subject to jurisdiction of courts 

see Courts § 88. 

County as a see Counties §§ 1, 2. 
School district as a see Schools and 

School Districts [35 Cyc 813]. 

95. Black L. D. [quot Auryansen 
v. Hackensack Impr. Commn., 45 é 
J. a. 113, 115); Bouvier L; D. [quot 
Winspear v. Holman Dist. Tp., 37 
Iowa 542, 544]. ay } 

{a] Statutory definition.—‘Politi- 
eal corporations are those which 
have principally for their object the 
administration of a portion of the 
state, and to whom a part of the 
powers of government is delegated 
to that effect.” Civ. Code art 429 
[quot State v. Louisiana Bar Assoc., 
(La.) 36 S 241; State v. Kohnke, 109 
La. 838, 848, 33 S 793]. 

[b] Does not include a bar asso- 
ciation consisting in a mere volun- 
tary association of lawyers. State v. 
Louisiana Bar Assoc., (La.) 36 S 
241. 

96. See Curry v. Sioux City Dist. 
Tp., 62 Iowa 102, 104, 17 NW 191 
[quot Smith vy. Robersonville Graded 
School, 141 N. C. 143, 150, 53 SE 524, 
527, 8 AnnCas 529]; Winspear v. 
Holman Dist. Tp., 37 Iowa 542, 544; 
Phillips v. Baltimore, 110 Md. 431, 72 
A 902, 905, 25 LRANS 711; Cook v. 
Port of Portland, 20 Or. 580, 585, 27 
P 263, 13 LRA 533. 

[a] “A community clothed with 
extensive civil authority ... is 
sometimes called a ‘political,’ some- 
times a ‘municipal,’ and sometimes a 
‘public’ corporation.” Angell & A. 
Corp. [cit Winspear v. Holman Dist. 
Tp., 37 Iowa 542, 544]. 

“Municipal corporation” see Munic- 
ipal Corporations 43 C. J. p 1. 

“Public corporation” see [32 Cyc 


Udo. 

ae. “Department” see 18 C..J. p 
490. 

98. In re Kemp, 16 Wis. 359, 396. 


See Kennett v. Chambers, 14 How. 
(WU, S.) 38, 50, 14 Ll. ed. 316 (where 
the “political department” is men- 
tioned as distinct from the “judicial 


branch” of the government). And 
see Political Power infra § 16. 

99. “Discretion” see 18 C. J. p 
1134, 

1. Wynhamer v. Peo., 20 Barb. 


GCNee ye you, 612 St eeow Pr 530% 2 
Parke Cros lil. 

{a] “egal discretion” distin- 
guished.—_Wynhamer v. Peo. 20 
Barb. (N. Y.) 567, 612, 11 HowPr 530, 
9 Park. Cr. 377. See also Legal § 5. 

2. See Political Subdivision infra 


21. 
Political division of the state: 
County as see Counties § 1. 


POLITICAL 


[§ 11] K. Political Division of the State.? -A di- 
vision formed for the more effectual or convenient ex- 


ercise of political power within the political locali- 


One which has ties.8 


[§ 12] L. Political Occurrence.* An event or hap- 
pening of a political nature, such as a revolution.® 
[§ 13] M. Political Offices. 


Such as are not im- 


mediately connected with the administration of jus- 


Of a govern- 
perior® officer.’ 
A diseretion 


Township as see Towns [38 Cyc 600 

note 21]. 

8. State v. Englewood Drain., etc., 
Comrs., 41 N. J. L. 154, 156 [quot Gib- 
bany v. Ford, 29 N. M. 621, 225 P 
577, 579; Dillon Catfish Drain. Dist. 
v. Dillon Bank, 1438 S. C. 178, 141 SE 
274, 2761. i 

[a] The distinctive marks are 
that such divisions embrace each a 
certain territory and its inhabitants, 
organized for the public advantage 
and not in the interest of particular 
individuals or classes, that their chief 
design is the exercise of governmen- 
tal functions, and that to the electors 
residing within each is to some extent 
committed the power of local govern- 
ment, to be wielded either mediately 
or immediately, within their terri- 
tory, for the benefit of the people 
there residing. State v. Englewood 
Drain., etc., Comrs., 41 N.-J. be 154; 
157 [quot Allison v. Corker, 67 N. J. 
L. 596, 606, '52 A 862, 60 LRA 564]. 
See Smith v. Howell, 60 N. J. L. 384, 
386, 38 A 180 (where the syllabus of 
State v. Englewood, supra [there cit- 
ed as Lydecker v. Englewood] is 
quoted as a concise statement of the 
existing authority in the supreme 
court on the subject as follows: “A 
political division to whose bound- 
aries a general tax may be confined is 
a division of the state with its in- 
habitants, organized for the public 
advantage and not in the interest of 
particular individuals or classes, the 
chief design of which is the exercise 
of governmental functions, and to 
the electors residing within which is, 
to some extent, committed the power 
of local government’). 

[b] “Essential element, in a sus- 
tainable political division, of the pop- 
ular voice of the inhabitants of the 
territory’? see Allison vy. Corker, 67 
al. L. 596, 607, 52 A 362, 60 LRA 
_ [e]. Includes: (1) A street light- 
ing district, the legal voters of which 
once a year elect commissioners to 
determine how much money shall be 
expended by them in lighting the 
streets of the district. Smith vy. How- 
él); (60) IN. Jecda: =384;0885,0 o8) 4. .L80. 
(2) A high school district, after it 
has become organized and is capable 
of exercising its functions. Peo. v. 
Peltier, 265 Ill. 630, 688, 107 NE 200, 
201 (“it is a political division of the 
State, because the territory compris- 
ing it is organized for the public ad- 
vantage and the exercise of govern- 
mental functions by the support of 
free schools and levying taxes for 
such support’). (3) A drainage dis- 
trict formed by the legislature for 
the purpose of promoting agriculture, 
the public health, convenience, wel- 
fare, etc., Since it is plainly one for 
the purpose of performing a govern- 
mental act or function. Dillon Cat- 
fish Drain. Dist. v. Dillon Bank, 143 
S. C. 178, 141 SE 274, 276. Compare 
infra this note [d] (2). 

[ad] Does not include: (1) A sew- 
erage, drainage, and water district 
under a board to be elected every 
five years by male and female res- 
ident landowners in fee, such board 


[§ 14] N. Political Organization.® 
synonymous with “political party,”® unless statutory 


distinctions are made.?° 
[§ 15] O. Political Party.11 


tice, or with the execution of the mandates of a su- 


Ordinarily, 


In the absence of a 


being invested with some control over 
a defined territory, but having no con- 
cern with the inhabitants, such dis- 
trict being formed, not for public ad- 
vantage, but in the interest of a par- 
ticular class—the landowners, and 
the chief end of which is not the 
government of the persons and things 
within its territory, but mere land 
improvement at the expense of the 
land either by general tax or special 
assessment, and the electors of which 
district have no voice whatever in 
its corporate affairs, the choice of 
commissioners and approval of plans 
falling on the landowners alone. 
State v. Englewood Tp. Drain., ete., 
Comrs:,.41. N. Jx LL. 154, 155, 157.> (2) 
A drainage district which is not in- 
vested with governmental functions. 
Jackson v. Breeland, 103 S. C. 184, 88 
Pe HES 130. Compare supra this note 
c : 

4 “Occurrence” see 46 C. J. p 900. 

5. See Sixteen Hundred Tons Ni- 
trate of Soda vy. McLeod, 61 Fed. 849, 
851, 10 CCA 115 (where the term, 
when used in a charter party to des- 
ignate a certain ground of demurrage, 
was held to include only such politi- 
cal occurrences as directly caused a 
delay, and not such as were the in- 
direct causes of it). 

6 Bouvier L. D. (Rawle Rev.) p 
540; Twenty Per Cent Cases, 13 Wall. 
(USS). 568,505, 520 Ta. coeds TOT i Lantn 
Ct. Cl. 290, 293, and quot Black L. D.]; 
Waldo v. Wallace, 12 Ind. 569, 572. 

7. Bouvier L. D. (Rawle Rev.) p 
540; Waldo v. Wallace, supra. 

[a] “Judicial office” distinguished. 
—Twenty Per Cent Cases, 13 Wall. 
CURYS3)4568,.-5.75, 4.20 ved’ ROT mEabma 
Ct. Cl. 290, 293, and quot Black L. D.J; 
Waldo v. Wallace, 12 Ind. 569, 572. 
See also Judicial § 20. 

“Wrinisterial office’ distinguished 
see Ministerial § 8 note 92 [a]. 

; os “Organization” see 46 C. J. p 

136. 

9. Clements v. Peo., 58 Colo: 105; 
143 P 834, 835. 

“Political party’? see infra § 15. 

10. Clements v. Peo.,:58 Colo. 105, 
109, 143 P 834 (‘‘thus it clearly ap- 
pears that an association of qualified 
electors who, by petition, place upon 
the official ballot individual nominees 
for public office, constitute and are a 
‘political organization;’ that as a con- 
dition precedent for such ‘political 
organization’ to become and be a 
‘political party’ within the mean- 
ing of the act, it shall participate in 
such election, and, in addition there- 
to, cast for its candidate for goyv- 
ernor at least ten per cent. of the to- 
tal vote cast at such election. When 
these things occur the ‘political or- 
ganization’ becomes a ‘political par- 
ty’”’). And see Political Party infra 
§ 15 note 12 [a]. 

ll. “Party” ‘see 47 C.J. p 1320. 

“Minority party” see Minority 40 
CiJeepy 122, mote, 26 [pis 

peo eest organization” see supra 


Political party: 
Nomination of candidates by see Elec- 
tions §§ 90-159. 


=e eee ee en ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


statutory definition,?? resort is had to the generally 
accepted meaning of the term,1* which has been de- 
fined as an association of voters believing in certain 
principles of government, formed to urge the adop- 
tion and execution of such principles in governmental 
affairs through officers of like belief;+# a body of 
men associated for the purpose of furnishing and 
maintaining the prevalence of certain political prin- 
ciples or beliefs in the public policies of the govern- 
ment ;*° a body of men united for promoting, by their 
joint endeavor, a national interest upon some particu- 
lar principle in which they are all agreed;1° a body 
of people contending for antagonistic or rival opin- 
ions or policies in a community or society, especially 
one of the opposing political organizations striving 
for supremacy in a state;!7 a company or number 
of persons ranged on one side or united in opinion 
or design in opposition to others in the community ;18 
a number of persons united in opinion or action, as 
distinguished from or opposite to the rest of a com- 
munity or association,*® especially one of the parts 
into which a people is divided on questions of publie 
policy ;?° those who favor, or are united to promote, 


etc ree ballots of see Elections §§ 
Right to sieve challengers at the polls 

see Elections § 210. 

12. See statutory provisions. 
also State v. Stewart, 64 Mont. 
210 P 465, 468. 

Statutory definitions.—Clem- 
ents v. Peo., 58 Colo. 105, 143 P 834, 
; McBroom vy. Brown, 53 Colo. 412, 
127'P 957, 958; Acts (1913) § 2c 6469 
[quot State v. Gerow, 79 Fla. 804, 85 
S 144, 146]; State v. Gifford, 22 Ida. 
613, 126 P 1060, 1063; Primary Act § 
5 [quot Francis v. Sturgill, 163 Ky. 
650, 174 SW 753, 756]; State v. Mich- 
el, 121 La. 374, 387, 46 S 430; -State 
v. Schmahl, 140 Minn. 220, 167 NW 
797, 798 [cit Gen. St. (1913) § 336]; 
L. (1899) e 349 § 2 [quot Davidson v. 
Hanson, 87 Minn. 211, 217, 91 NW 
1124, 92 NW 93]; Election L. (Consol. 
L. [1909] ¢ 17, amended by L. [1911] 
€ 891 § 3 subd 8) [quot Peo. v. Christ, 
208 N. Y. 6, 101 NE 846, 847]; Peo. v. 
Dooling, 60 Misc. 132, 112 NWS2675 05 
Coovert v. Olcott, gi Or. 415, 159 P 
974; In re Independence Party Nom- 
ination, 208 Pa. 108, 57 A 344, 346; 
In re Citizéns’ Party, (uPa.. Dist ..64415 
21 Pa. Co, 419; In re Jeffries’ Nomi- 
nation, 24 Pa. ‘Co. 529 533305845 ub. 
L. 1078 § 1 [quot Atty.- -Gen. v. Rowe, 
Dian eS Oko O15) OL An Lib deseINCVanN. 
Whitley, 26 eae "464, 59 A 400, 401]; 
Primary Election L. (Acts [1915] c 
26; Barnes Code § 26a c 3) [quot 
Cunningham v. Cokely, 79 W. Va. 60, 
90 SE 546, 547]. 

[b] In Kansas “our statute for- 
merly required that for a political 
party to be recognized as such it 
must have cast not less than five per 
cent. of the total vote at the preced- 
ing election. But the section con- 
taining this provision (Laws 1897, 
ch. 129, § 4) was repealed, and re- 
placed by section 2 of chapter 177 of 
the Laws of 1901 (Gen. Stat. 1901, § 
2697), which omits. this require- 
ment.” Ogg v. Glover, 72 Kan. 247, 
253, 60 2) L039. 

13. State v. Stewart, 64 Mont. 453, 
210 P 465, 468. 

14. Kelso v. Cook, 184 Ind. 173, 110 
NE 987, 994, AnnCas1918E 68 [quot 
State v. Seibel, 295 Mo. 607, 246 SW 
288, 295]. 

[a] “As rivals for popular favor 
they strive at the general elections 
for the control of the agencies of the 
government as the means of provid- 
ing a course for the government in 
accord with their political principles 
and the administration of those agen- 
cies by their own adherents. Accord- 


See 
453, 


ing to the soundness of their princi- | 


ples and the wisdom of their policies 
they serve a great purpose in the life 


POLITICAL 


purposes.?® 


rights.?9 


of a government. But the fact re- 
mains that the objects of political 
organizations are intimate to those 
who compose them. They do not con- 
cern the general public. They. di- 
rectly interest, both in their conduct 


_and in their success, only so much of 


the public as are comprised in their 
membership, and then only as mem- 
bers of the particular organization. 
They perform no governmental func- 
tion. They constitute no govern- 
mental agency.” Waples v. Marrast, 
108 Tex. 5, 11, 184 SW 180, LRA1917A 


253 

“Faction or section” of po- 
litical party.—Peo. v. Dooling, 128 
App. Div. 1, 112 NYS 71, 75. See also 
Faction’ 25) C.J. p 386. 

[c] “Organization of 
compared.—Socialist Party v. 
LSU Cale (ioy L032 Sl wile o. 

15. Waples v. Marrast, 108 Tex. 5, 
184 SW 180, 188, LRAI917A 253. 

16. Burke [quot In re McKinley- 
Citizens Party, 6 Pa. Dist. 109, 110]. 

17. Standard D. [quot State v. 
Stewart, 64 Mont. 453, 210 P 465, 468]. 

18. Century D. [quot Schafer v. 
Whipple, 25 Colo. 400, 55 P 180, 181; 
State v. Stewart, 64 Mont. 453, 210 
P 465, 468; Supper v. Strauss, 39 Pa. 
Super. 388, 393; In re McKinley-Citi- 
zens Party, 6ePae Dist A0OeeEL Ons 


electors” 
Uhl, 


[a] Similar definitions.—(1) “A 
voluntary association of persons 
united in opinion or design, in op- 


position to others in the community.” 
State v. Ehrman, 10 Oh. Dec. (Re- 
prin’) 86, 37, le CineLBulyl Tew) 
“A part or portion of a greater num- 
ber of persons ranged on one side or 
united in opinion or design in opposi- 
tion to others in the community.” 
Webster D. [quot In re McKinley- 
Citizens Party, 6 Pa. Dist. 109, 110]. 
See Ogg v. Glover, 72 Kan. 247, 252, 
83 P 1039. 

19. Webster Int. D. [quot David- 
son v. Hanson, 87 Minn. 211, 218, 91 
NW 1124, 92 NW 93; State v. Stew- 
art, 64 Mont. 4538, 210 P 465, 468]. 

[a] Similar definition.—‘‘A num- 
ber of persons united in opinion and 
organized in the [usual] manner.” 
State v. Metcalf, 18 S. D. 398, 398, 100 
NW 9238, 67 LRA 331. 

20. Webster D. [quot State v. 
Stewart, 64 Mont. 453, 210 P 465, 468]; 
Webster Int. D. [quot Davidson v. 


Hanson, 87 Minn. 211, 218, 91 NW 
1124, 92: NW 93): 
21. Century D. [quot Schafer v. 


Whipple, 25 Colo. 400, 55 P 180, 181; 
State v. Stewart, 64 Mont. 453, 210 


P 465, 468]; Supper vy. Strauss, 39 
Pa. Super. 388, 393 
22 DW aVIS= Ve “Hambrick, TOO maisey, 


276, 58 SW 779, 780, 22 KyL 815, 51 


adoption of the federal constitution in 1787.2° 
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certain views or opinions;?! a voluntary association 
for political purposes;?? a voluntary association of 
electors, having an organization and committee, and 
having distinctive opinions on some or all of the 
leading political questions of controversy in the 
state, and attempting through its organization to 
elect officers of its own party faith, and make its 
political principles the policy of the government.?? 
Where statutes define what shall constitute a political 
party in certain instances,?* an organization or com- 
bination of electors may qualify as a political party 
in local matters, and yet constitute part of another 
political party on national issues,?° or a political 
party for some purposes may not be such for other 
Anda collection of voters may consti- 
tute a political party for local purposes without 
ever having cooperated in polities before.27 
mere faction of an established party will not consti- 
tute a distinct political party.?§ 
have existed in some form under all systems of gov- 
ernment where the people were accorded any political 
They originated in this country with the 


But a 


Political parties 


In a 


LRA 671. As to statutory definition 
in Kentucky see supra note 12 [a]. 

[a] Similar definition—“A volun- 
tary association of voters who are 
desirous of promoting a common po- 
litical end, or carrying out a certain 
line of public policy.” Schafer v. 
Whipple, 25 Colo. 400, 408, 55 P 180. 
As to statutory definition in Colorado 
See supra note 12 [a]. 

23. Ex p. Wilson, 7 Okl. Cr. 610, 
125 P 739, 744. 

[a] Similar definition.—‘Organi- 
zations of electors, entertaining the 
same political opinions, attempting 
through an organization to elect of- 
ficers of their own party faith, and 
make their political doctrines the 
policy of the government.” MRiter v. 
Douglass, 32 Nev. 400, 422, 109 P 444. 


24. See statutory definitions supra 
note 12. 
25. In re Independence Party 


Nomination, 208 Pa. 108, 57 A 344, 346 


[quot Ose Vv. Glover, 723 Kan. 247, 83 
12) ae 1041]. 
26. Hasson vy. Chester, 67 W. Va. 


278, 67 SE 731, 732 (where a political 
party for national, state, county, and 
magisterial district elections was 
not one for the purposes of a munici- 
pal election, because the members did 
not participate therein by the nomi- 
nation and support of candidates un- 
der the party name). 

27. Ogg v. Glover, 72 Kan. 247, 83 
P 1039, 1041. 

28. In re McKinley-Citizens’ Par- 
ty, 6 Pa. Dist. 109 [quot Weaver v. 
Toney, 107 Ky. 419, 54 SW 732, 736, 
21 KyL 1157, 50 LRA 105]. 

29. Kelso v. Cook, 184 Ind. 178, 
110 NE 987, 994, AnnCasl918E 68 
[quot State v. Seibel, 295 Mo. 607, 246 
SW 288, 295]. 

[a] “Parties are a necessary evil 
in free governments. ... At cer- 
tain periods a nation may be op- 
pressed by such insupportable evils 
as to conceive the design of effecting 
a total change in its political son- 
stitution; at other times the mis- 
chief lies still deeper, and the exist- 
ence of society itself is endangered. 
Such are the times of great revolu- 
tions and of great parties .. /-The 
political parties which I style great 
are those which cling to principles 
more than to consequences; to gen- 
eral, and not to especial cases; to 
idea's and not to men.” De Toque- 
ville Democracy in America p 187 
[quot Kelso v. Cook, 184 Ind. 173, 196, 
110 NE 987, AnnCas19188 68]. 


30. Kelso v. Cook, supra [quot 
State v. Seibel, 295 Mo. 607, 246 SW 
288, 295]. 

[a] “People’s party” is the name 


of a political organization formed in 
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republican form of government they aré a neces- 
They result from the voluntary association 
of electors, and do not exist by operation of law.?? 
The element of time is. not essential to the formation 
of a legal party; it may spring into existence from 
the exigencies of a particular election, and with no 
the exigency has 
Nor can the number of voters that must 
unite in order to form a legal party. be prescribed 
by law without violating one of the fundamental theo- 
ries of popular government,** although many states, 
in regulating the nomination of candidates by politi- 
eal parties, define a political party to be a political 
organization or combination of electors which has 
east a certain percentage of the votes cast at some 
To what extent the rights of 
organized political parties should be regulated by law 
is a matter of public policy to be determined by the 
legislative department—a matter which does not con- 


Silva 


intention of continuing after 


passed.? 


particular election.*® 


the United States in 1892; also called 
“Populist party.” Porter v. Flick, 60 
Nebr. 773, 778, 84 NW 262. 

31. Kelso v. Cook, 184 Ind. 173, 
110 NE 987, 994, 995, AnnCas1918E 
68 [quot State v. Seibel, 295 Mo. 607, 
246 SW 288, 295]. 

“Active political parties, parties in 
opposition to the dominant political 
party, are, aS has been said, essential 
to the very existence of our govern- 
ment. The right of any number of 
men holding common political beliefs 
or governmental principles to advo- 
cate their views through party organ- 
ization cannot be denied.” Britton v. 
Board of Election Comrs., 129 Cal. 
So Oe OO nee ot Omi EwAN rll. 

“No one with any knowledge of the 
history of our country will contend 
for a moment that political parties 
have not played an important part in 
shaping the destinies of our govern- 
ment; nor that they were not a pow- 
erful and necessary force in a suc- 
cessful administration of the affairs 
of the national and state govern- 
ments. So potent have they become 
in determining the measures and in 
administering the affairs of govern- 
ment, that they are now regarded as 
inseparable from, if not essential to 
a republican form of government.” 
Ex p. Wilson, 7 Okl. Cr. 610, 620, 125 
P 739. To same effect Riter v. Doug- 
lass, 32 Nev. 400, 421, 109 P 444. 

fa] “In America the great mov- 
ing forces are the parties, . .. The 
spirit and force of party has in Amer- 
ica been as essential to the action of 
the machinery of government as 
steam is to a locomotive engine; or, 
to vary the simile, party association 
and organization are to the organs 
of:government almost what the motor 
nerves are to the muscles, sinews, 
and bones of the human body. They 
transmit the motive power. They de- 
termine the directions in which the 
organs act. <A description of them is 
therefore a necessary complement to 
an, account of the constitution and 
government; for it is into the hands 
of the parties that the working of 
the government has fallen. Their 
ingenuity, stimulated by incessant 
rivalry, has turned many provisions 
of the constitution to unforeseen us- 
es, and given to the legal institutions 
of the country, no small part of their 
present color.” 1 Bryce American 
Commonwealth p 636 [quot Riter v. 
Douglass, 32 Nev. 400, 422, 109 P 444; 
State v. Felton, 77 Oh. St. 554, 569, 
84 NE 85, 12 AnnCas 65; Ex p. Wil- 
Sonm (Ok Cra 610) 620) 1Zb0P 739) 
and partly quot Kelso v. Cook, 184 
Ind. 173, 196, 110 NE 987, AnnCas 
1918H 68]. ’ 

{b] “The truth is, that the inher- 
ent difficulties of democratic govern- 
ment are so manifold and enormous 
that, in large and complex modern 
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eal right.4* 


society, it could neither last nor work 
if it were not aided by certain force- 
es which are not exclusively associat- 
ed with it, but for which it greatly 
stimulates the energy. Of these 
forces, the one to which it owes most 
is unquestionably Party.” Sir Henry 
Sumner Maine [quot State v. Felton, 
77 Oh. St. 554, 570, 84 a 85, 12 Ann 
Cas 65; Ex p Wilson, GOK Cr 605 
125 2 739, 744 als 

32. State v. Stewart, 64 Mont. 453, 
210 P 465, 468; Morrow v. Wipf,22 S. 
D. 146, 115 INW 1121, 1127. 

33. Fields v. Osborne, 
544, 547, 21 A 1070, 12 LRA 551 [quot 
Miner v. Marsh, 102 Conn. 600, 129 A 
547, 550] (‘to hold the contrary 
would be to strike a blow at that in- 
dependence in political action upon 
which the good government of a lo- 
cality may depend’’). 

34. Fields v. Osborne, 60 Conn. 
544, 547, 21 A 1070, 12 LRA 551 [quot 
Miner v. Marsh, 102 Conn. 600, 129 
ANSE 7155 Os 

35. See supra note 12 [a]. And 
re Elections § 90 text and notes 40-— 


36. State v. Stewart, 64 Mont. 453, 
210 P 465, 468; Morrow. v. Wipf, 23 
S. D. 146, 115 NW 1121, 1127 [quot 
Riter v. Doug lass, 32 Nev. 400, 109 
P 444, 452; Tx p. Wilson, 7 Okl. Cr. 
610, 125 P 739, 745]. See Britton v. 
Board of Blection Comrs., 129 Cal. 
Bod Ole. beau Oyo LO. mo dimer EAS eel on 
Davis v. Hambrick, 109 Ky. 276, 58 
SW 779, 780, 22 KyL 815, 51 LRA 671. 

37. State v. Stewart, 64 Mont. 453, 
460, 210 P 465, 468. See Davis v. 
Hambrick,. 109. Ky. 276, 58. SW 2779, 
780,22 Kyi 815,)5d. LRA 671s Dx p. 
Wilson, 7 Okl. Cr. 610, 125 P 739, 744. 

“They possess plenary powers as 
to their own offairs in the absence of 
legislative regulation.” Morrow v. 
Wipf, 22 S. D. 146, 159, 115 NW 1121 
[cit State v. Stewart, supra]. 

[a] “Political parties are volun- 
tary organizations. They have been 
a law unto themselves, and they de- 
termine for themselves all questions 
of fairness and reasonableness and 
of party expediency, until the state 
interferes by legislation, and then no 
question can arise for judicial deter- 
mination excepting out of the legisla- 
tion.” State v. Felton, 77 Oh. St. 554, 
579, 84 NE 85, 12 AnnCas 65. 

[b] “Political parties are volun- 
tary organizations, with inherent 
powers of self-government.” Peo. v. 
Emmerson, 333 Ill. 606, 611, 165 NE 
217, 62 ALR 912. See also Associa- 
tions 5 ‘C.J. ‘1p  W3si02 

38. Peo. v. Kramer, 328 Ill. 512, 
160 NE 60, 64 (power to conduct gen- 
eral elections, manage campaigns, or 
discharge other functions of political 
parties). 

39. State v. Stewart, 64 Mont. 453, 
210 P 465, 468. 


60 Conn. 


cern the courts.?® *In the absence of legislative en- 
actment, a political party is governed by its own 
usages and establishes its own rules.** 
ers are inherent in it regardless of statute.?® 
litical party is the judge of the election and qualifi- 
cation of its members.?? 
who shall represent it as its nominees is controlled 
by the action of the party itself.*° 

[§ 16] P. Political Power.*+ 
ernment or its administration.‘ 
cised by the political department of a government.#* 

[§ 17] Q. Political Purpose. A term that has been 
defined as being a purpose in furtherance of a politi- 


Certain pow- 
A po- 


And the determination of 


The policy of gov- 
Also, power exer- 


[§ 18] R. Political Rights.45 Those which may be 
exercised in the formation or administration of the 
government ;*® the power to participate, directly or 
indirectly, in the establishment or management of 
the government ;** those rights which belong to a na- 


40. Morrow v. Wipf, 22 S. D. 146, 
115 NW 1121, 1127 [quot Ex p. Wil- 
son,.7- Ok. ‘Crs 610.125 239 i4oue 

41. “Power” see post 

42. Peo. v. Morea, 90-TIl. 558, 562, 

[a] “It embraces all governmental 
powers and functions, whether exer- 
cised by one department or another, 
or the officers of one or the other 

. and may be exercised either in 
the formation or administration of 
government or both.’ Peo. v. Mor- 
gan, -90 4711 558; 65.62: 

[b] As used in the Bill of Rights 
declaring that all political power is 
inherent in the people it consists of 
the three great attributes of sover- 
eignty, namely, legislative, executive, 
and judicial authority. Stewart v. 
peas County, 30 Iowa 9, 18, 1 AmR 


oo. 

43. See Luther v. Borden, 7 How. 
(U. S.) 1, 39, 12 L. ed. 581 Cwhere “po- 
litical power’? is mentioned as dis- 
tinct from “judicial power’’); Stark 
County v. Henry County, 326 Ill. 535, 
538, 158 NE 116, 54 ALR 777 (C the 
power conferred on a county to raise 
revenue by taxation is a _ political 
power, and the application of such 
revenue, when collected, must neces- 
sarily be within the control of the 
legislature for political purposes’’). 

“Legislative power” see Legislative 
36 C. J. p 386 text and notes 73-82. 

od rata Revere see supra 


Wa S? we Wurzbach, 381 EF. (2d) 
774, “776 (construing these words as 


used in the phrase “for any political . 


purpose whatever’). 
Political rights see infra § 18. 
45. “Right” see [34 Cyc 1762]. 
Political rights: 


In ero see Constitutional Law §8§ 


444-48 
As not subject an injunction see In- 

junctions § 4 
Of alien see rei § 8. 

Retroactive operation of constitution- 
al provisions upon see Constitu- 
tional Law § 83. 

Right to vote as see Elections § 13. 
46. Bouvier L. D. [quot Peo. v. 

Morgan, 90 Ill. 558, 563]. 

[a] ‘Rights,’ as used in this defi- 
nition . synonymous with pow- 
er.” Peo. v. Morgan, 90 Ill. 558, 568. 

[b] Political right is a right ex- 


ercisable in the administration: of 
government. Anderson L. D. [quot 
Reo vy. . Tools 735 Colos 225, 0 230 toe 


P 224, 229, 231, 117 AmSR 198, 6 LRA 
NS 822; Payne Vv. Emmerson, 290 Tl. 
490, 494, 125 NE 329; Peo. v. Bar= 
rett, 203 Ill. 99 1048 67 NE 742, 96 
AmSR 296; Flétcher Vey DULCE erent bak 
Ul 415, 58, 37 NE 683, 42 AmSR 220, 
25 LRA 143; Haupt v. Schmidt, 710 
Ind. A. 260, 122 NE 3843, 344; Winnett 
v. Adams, 71 Nebr. 817, 824, 99 NW 
681; State v. Huston, 27 Okl. 606, 113 
P 190, 198, 34 LRANS 3801. 

47.’ Bouvier L. D. [quot U. 8. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


tion, or to a citizen, or to an individual member of a 
nation, so distinguished from eivil rights, namely, 


local rights, of a citizen.*§ 
[§ 19] S. Political Status.*° 


particular country.°° 


[§ 20] T. Political Subdivision®1—1. In General. 
A term implying a division of a parent entity for 


some governmental purpose.>? 


[§ 21] 2, Of a County.®* A subdivision of a coun- 
ty exercising some function of government.®4 
A subdivision of a state 
tg which has been delegated certain functions of local 


[§ 22] 3. Of a State.55 


government.®® 


Wurzbach, 31 F. (2d) 774; Cleveland 
Cliffs Iron Co, v. Kinney, 262 Fed. 980, 


987; Anthony v. Burrow, 129 Fed. 
783, 789; Peo. v. Washington, 36 Cal. 
658, 662; Payne v. Emmerson, 290 Tll. 


490, 494, 125 NE 329; Peo. v. Barrett, 
203) Ll. 99, 104, 67 NE 742, 96 AmSR 
296; Fletcher vy. Tuttle, 15d) "ill.- 415 
53, 37 NE 683, 42 AmSR’ 220, 25 LRA 


143: Haupt Vv. Schmidt, 70 Ind. <A. 
260, 122 NE 343, 344; Winnett v. 
Adams, 71 Nebr. 817, 824, 99 NW 681; 
State v. Huston, 27 Okl. 606, 113 P 
190, 198, 34 LRANS 380; Friendly v. 
Olcott, 61 Or. 580, 123 P 53, 56; State 
v..-Collins, 69, Wash. 268, 271,°124 P 
903] (‘these political rights are 
fixed by “the constitution. Every citi- 


zen has the right of voting for public 
officers, and of being elected; these 
are the political rights which the 
humblest citizen possesses’’). 

{a] Similar definition.—‘‘Political 
rights consist in the power to par- 
ticipate directly or indirectly in the 
establishment or administration of 
government such as the right of citi- 
zenship, that of suffrage, the right to 
hold public office and the right of pe- 
tition.” Black L. D. [quot Friendly 
v. Olcott, 61 Or. 580, 588, 123 P 53]. 

48. Encyclopedic D. [quot In re 
Provincial Elections Act, 8 B. C. 76, 
79 


il: 

{a] “A very wide expression.’— 
In re Provincial Elections Act, 8 B. 
ECSaiGye 723 

[b] “Civil rights” distinguished. 
—Anthony v. Burrow, 129 Fed. 783, 
789; Peo. v. Washington, 36 Cal. 658, 
662; Payne v. Emmerson, 290 Ill. 
490, 494, 125 NE 329; Peo. v. Bar- 
rett, 203 Ill. 99, 104, 67 NE 742, 96 
AmSR 296; Fletcher v. Tuttle, 151 
Ill. 41, 53, 37 NE 683, 42 AmSR 220, 
25 LRA 143; Haupt v. Schmidt, 70 
Ind. A. 260, 122 NE 343, 344; Win- 
nett v. Adams, 71 Nebr. 817, 824, 99 
NW 681; Byers v. Sun Sav. Bank, 
41 Okl. 728, 139 P 948, 949, 52 LRANS 
320, AnnCasi916D 222; Friendly v. 
Olcott, 61 Or. 580, 123 Pp 53, 56; State 
Vv. Collins, 69 Wash. 268, 124 P 9038, 
904. See also Civil Rights § 1. 

[c] Right to become nominee of 
political party for a public office is 
a purely political right as contradis- 
tinguished from a civil or property 


right. Anthony v. Burrow, 129 Fed. 
Loo, Soe , z's 
{d] Right to vote is a political, 


nota civil) right; | State vo Collins, 
69 Wash. 268, 124 P 903, 904. 
49. “Status” see [36 Cyc 926]. 
Political status of: 
Alien see Aliens § 8. 
Citizen see Citizens §§ 2, 
State see Constitutional Ra § 381. 
See U. S. v. Wong Kim Ark, 
Ut S.1649, 656,18 Sct 456, 42 Te 
ed. 890 (‘In ‘Udny Ve Couy, iu Tete 
HH. LiSe 441, 9 HRC 782. Lord 
Westbury .. began by saying: 
‘The law of England, and of almost 
all civilized countries, ascribes to 
each individual at his birth two dis- 
tinct legal states or conditions: one, 
by virtue of which he becomes the 
subject of some particular country, 
binding him by the tie of natural al- 
legiance, and which may be called 
his political status; another, by vir- 
tue of which he has ascribed to him 


A legal state or 
condition by which a person becomes the subject of a 


POLITICAL—POLL 


POLITICS.°° 
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POLITICAL OFFENSE.*? 
POLITICAL QUESTIONS.*® 


In its true original meaning, a term 


which comprehends everything that concerns the 
government of the country.®° 


POLIZA. In Spanish law, an order or instrument 


POLL. 


Also, a vote.®® 


the character of a citizen of some 
particular country, and as such is 
possessed of certain municipal rights, 
and subject to certain obligations, 
which latter character is the civil 
status or condition of the individual, 
and may be quite different from his 
political status’”’ 

[a] May depend on different laws 
in different countries.—U. S. v. Wong 
Kim’ Ark; 169). S: °6495 657, 18 Sct 
456, 42 L. ed. 890. 

eva aGy.c 


S20 “Subdivision” 

52. Gibbany v. Ford, 29 N. M. 621, 
225 Pe Dil,  DU9s 

[a] A ward within a municipality 
is not a political subdivision, where 
it exercises no governmental func- 
tion. Gibbany v. Ford, 29 N. M. 621, 
22D PO a tos 

53. Township as subdivision of 
county see Towns [38 Cyc 599]. 

54. See Sorenson v. Maricopa 
County Saver, Ct., 31 Ariz, 421, 254 .P 
230, 231 

[al Commissioners’ precinct as 
political subdivision of county.—Co- 
field v. Britton, 50 Tex. Civ. A. 208, 
109 SW 4938, 496. 

{b] High school district as politi- 
cal subdivision of a county.—Soren- 
son v. Maricopa County Super. Ct., 31 
Ariz. 421, 254 P 230, 231. 

[ec] Irrigation district not politi- 
cal subdivision of county.—Huck v. 
Rathjen, 66 Cal. A. 84, 225 P 338. 

55. See Political Division of the 
State supra § 11. 

Political subdivision of the state: 
City as see 11 C. J. p 788 text and 

notes 15, 16 
County as see Counties § 1. 
Drainage district as see Drains § 13 

note 78 [a]. 

Municipal corporation oo see Munici- 

pal Corporations, §§ 5 
Sanitary district as see Health § 10. 
Town as see,Towns [38 Cyc 598]. 


see 


56. Standard Oil Co. v. National 
pce Co., 143 Miss. 841, 107 S 559, 
[a] As used in election law ap- 


plied to the district from which any 
public officer was to be elected. Mat- 
ter of Richards, 179° App. Div. 823, 
167 NYS 152, oe 


{[b] As used in Missouri constitu- 
tion (1) relating to jurisdiction 
(Const,* art-76 | §-at2).@) “includes 7a 


township of a political or govern- 
mental nature (Harrison, ete., Drain. 
Dist. v. Trail Creek Tp., 317 Mo. 933, 
297 SW i, 3 {dist Wilson v. King’s 
Lake Drain., etc., Dist., 237 Mo. .°39, 
LZ9 TSW 1186, 62 4 Oe Missouri bps uv, 
Farmers’ Bank, (A.) 12 SW (2d) 7638, 
764); (38) but does not include a city 
within” a county <(St. Joseph v. 
Georgetown Lodge No. 627 I. O. O. 
DiS SOW C20)) 99 98ST Smith wve 
Sedalia, 228 Mo. 505, 128 SW 735; 
Parker v. Zeisler, 139 Mo. 298, 300, 
302, 40 SW 881 [foll Webb City, ete., 
Waterworks Co. v. Webb City, 143 
Mo. 493, 495, 45 SW 279]; St. Charles 
v. Hackman, 133 Mo. 634, 641, 34 SW 
878; Kansas City v. Neal, 122 Mo. 
232, 234, 26 SW 695 [quot and dist 
Sorenson v. Maricopa County Super. 
Ct. (31 sAriz.n 421, 72548 P 230,523. ds 
See also Wilson v. King’s Lake 
Drain., etc., Dist., 237 Mo. 39, 1389 SW 


to receive or collect money; or authenticating the 
legitimacy of something; a policy of insurance.*! 

[§ 1] A. As a Noun. 
of heads or individuals,°? who vote at an election ;°2 
a number or aggregate of heads;°+* the register of 
the names of electors who may vote at an election.®°° 


A list or register 


136, 139, 140; (Northcutt v. Eager, 132 
Mo.- 265, 278, 83 SW 1125), (4) or a 
division of more limited powers (Wil- 
son v. King’s Lake Drain., ete., Dist., 
supra; Harrison County School Dist. 
No. 6 v. Burris, 84 Mo. A. 654, 662), 
(5) such as a drainage district (Wil- 
son v. King’s Lake Drain., etc., Dist., 
supra), (6) a levee district (Wilson 
v. King’s Lake Drain., ete., Dist., su- 
pra), (7) or a school district (State 
v. Thompson, 17 SW (2d) 342; State 
v. Ingram, 317 Mo. 1141, 298 SW 87, 
88; School Dist. No. 4 v. School Dist. 
No.’ 3, 238 Mo. 407, 141 SW _ 1111; 
School Dist. No. 1 v. Boyle, 182 Mo. 
347, 348, 81 SW 409 [foll Harrison 
County School Dist. No. 6 v. Burris, 
84 Mo. A. 654, 662]. See also Wilson 
v. King’s Lake Drain., ete., Dist., 
237%, Mos 39, 139 SW 136.5140) 2 1@3) 
But Const. art 10 § 12, limiting the 
indebtedness of a county, city, town, 
township, school district, or other 
political division, has been held to 
include a levee district. Morrison v. 
Morey, 146 Mo. 543, 560, 48 SW 629 
[dist Harrison County School Dist. 
No. 6 v. Burris, 84 Mo. A. 654,. 662]. 
(9) The city of St. Louis is a politi- 
cal subdivision of the state. St. 
Louis v. Murta, 283 Mo. 77, 222 SW 
430 [cit Const. art 6 § 12]. See Gra- 
cey v. St. Louis, 213 Mo. 384, 111 SW 
1159, 1160; Northcutt v. Hager, 132 
Mo. 265, 273, 33 SW 1125; Kansas 
City v. Neal, 122 Mo. 2382, 234, 26 SW 
333 [all cit Const. art 9 §§ 20, 22, 
[c] Electrical district as political 
subdivision of state.-—Kinne v. Bur- 
gess, 24 Ariz. 463, 211 P 573, 575. 

[ad] Municipal utility district as 
political subdivision of state.—East 
Bay Municipal Utility Dist. v. State 
R. Commn., 194 Cal. 603, 229 P 949, 


954. 

[e] School district political sub- 
division of state.—Goldtree v. San 
Diego; 8 Cal: A. 505, 97 P 216, 218. 

[f] School district not political 
subdivision of state.—Peo. v. Clark, 
298 Ill. 170, 131 NE 260, 261. 

57. As subject to extradition see 
Extradition § 59. 


58. See Constitutional Law § 381. 
59. See Political ante. 
60. Chesterfield v. Janssen, 2 Ves. 


125, 156, 28 Reprint 82. 

él. Escriche Diccionario. 

62. Webster D. [quot De Soto Par- 
ish v. Williams, 49 ie Ann, 422, 426, 
21 S'647, 37 LRA 761]. 

63. Clary ee Hurst, 104 Tex. 423, 
188 SW 566, 56 

64, Webster °D. [quot De Soto Par- 
ish v. Williams, 49 La. Ann. 422, 426, 
PARES (SCN MSE A) LRA esta ell Clary nV 
Hurst, 104 Tex. 423, 138 Sw 566, 569. 

65. Webster D. [quot De _ Soto 
Parish v. Williams, 49 La. Ann. 422, 
426, 21 S 647, 37 LRA 761]. 

66. De Soto Parish v. Williams, 
supra. See Reg. v. Wimbledon Local 
Bd., 8 Q. B. D. 459, 465 (where it was 
said: “A poll is not a new meeting, 
but it/is a mode of ascertaining the 
sense of the meeting which is contin- 
ued for that purpose, and, further, 
where a qualification exists, it is a 
mode of ascertaining whether the 
persons tendering their votes do in 
fact possess that qualification’). 


1078 [49 C.J.] 


As a proper name, a familiar form of Mary.®? 

A word having a well defined and under- 
stood meaning,®® that is, the places to which voters 
It is sometimes used as: 


Polls.®s 


go to cast their ballots.7° 
meaning returns of an election.” 


[§ 2] B. Asa Verb. To single out, one by one of 


a number of persons.7? 
[§ 3] C. As an Adjective. 


POLLING PLACE.75 
taken and recorded at an election. ® 


POLL PARISH. A congregation;’’ a religious 
society ;*8 a voluntary association of individuals or 
families, unite for the purpose of having a common 
place of worship, and to provide a proper teacher to 


Cut or shaved smooth 
or even; cut in a straight line without indentation." 
POLLICITATION. In the civil law, a sort of con- 
tract arising from a promise made by one party only, 
without any consent or acceptance by the other; but 
this peculiar kind of obligation exists only from an 
individual toward a body politic or government.*4 
A place in which votes are 


POLL—POLYGAMIST 


to administer the ordinances of baptism, ete.7® 
POLL TAX.®° A capitation tax;*1 a specific sum 

levied ‘upon each person;®? a tax of a fixed amount 

upon every person, or upon every person of a certain 


class, resident within a specified territory, without 


tions.®® 


POLLUTE.®® 


ties.91 
POLLY.?2 


instruct them in religious doctrines, and duties, and 


fa] “*A poll, ‘a vote,’ includes 
‘all who actually cast their votes at 

the election.” De Soto Parish v. Wil- 
liams, 49 La. Ann. 422, 426, 21 S 647, 
37 LRA 761. 

[b] “Where a poll is demanded, 
the election commences with it. 

It is an abandonment of what was 
done before.” Anthony v. Seger, 1 
Hage. Cons. 9, 18. 

[ec] Common-law right to demand 
poll. Reg. v. Wimbledon Local Bd., 
8 Q. B. D. 459, 463; Reg. v. Hedger, 
12 A. & BE. 151, 158, 40 ECL 83, 113 Re- 
print 768; Reg. v. St. Mary, 8 A. & 
BE. 356, 360, 35 ECL 629, 112 Reprint 


873; Campbell v. Maund, 5 A. & EH. 
865, 880, 31 ECL 859, 111 Reprint 
1394; White v. Steele, 12 C. B. N.S. 
383, 408, 104 ECL 383, 142 Reprint 
UOT eon es. (vy eLLOW, od. dus Jie, Mey C. 
58; Reg. v. St. Matthew Parish, 32 
is; Dy Rep.” NavSs 558, 559. 


“Vote” see [40 Cyc 223]. 

67. Century D. [quot Norton v. 
Jones, 83 Fla. 81, 90 S 854, 863]. And 
see Mary 38 C. J. p 1383 text and 
note 10. 

68. Polls: 

Challenge to the: 

Sere see Grand Juries §§ 

o=— 

Petit juror see Juries §§ 425-458. 
Closing of the see Close 11 C. J. p 919 
note 48. : 
Opening and closing of see Elections 

§ 209 


69. Adams v. 118 Misc. 
701, 195 NYS 41, 

70. Adams v. Corwin, supra. But 
see Clary v. Hurst, 104 Tex. 423, 138 
SW 566, 577 [overr on that point (Civ. 
A.) 136 SW 840, 843] (where the 
court, in construing the phrase “open- 
ing the polls” appearing in a statute, 
held that “polls” was not used in the 
particular statute as meaning “ballot 

> boxes,” but rather ‘“returns’’). 

71; Clary vo Hurst, 104 Tex. 423, 
138 SW 566, 570. 

“Returns” see [34 Cyc 1690]. 

vo>) Black We Db: {cit 1 Burrill Rr. 
p 238]. 

“Poll a jury” see Criminal Law §§ 
2576-2579; Trial [38 Cyc 1873]. 

“Wotes polled” see Vote [40 Cyc 226 
note 20]. 

73.0 Black i.2 Di 

“Any poll book” see Any 3 C.,J. p 
241 note 4. 

“Deed poll’? see Deeds § 3. 

74. McCulloch v. Hagle Ins. Co., 1 
Pick. (Mass.) 278, 283. 

“For although promises made oth- 
erwise always require the consent 
and acceptance of the other party, 
VEC Mere al. the law itself ac- 
cepts the promise for the state.” 
Heinece. Sec. Ord. Pandect. pt 7 § 
334 note [quot McCulloch v. Eagle 


Corwin, 


regard to his property or the occupation in which he 
may be engaged;** a tax upon the person.** 
not a tax upon property.®® 
of the poll tax is such that its application should not 
be universal, but by means of appropriate classifica- 
The reason for such classifications is found 
in the nature of the subject matter itself.87 


It is 
The nature and purpose 


To make foul or unclean; render 


impure; defile; soil; taint.®® 
POLLUTION.®® Contamination caused by impuri- 


POLYGAMIA EST PLURIUM SIMUL VIRO- 
RUM UXORUMVE CONNUBIUM.®?* 


POLYGAMIST.°4 Any person having several 
Ins. Co., supra]. 641. } 
Civil law contracts generally see 84 Parker v. Busby, (Tex. Civ. 
Contracts §§ 9-15. A.) 170 SW 1042, 1045. 
75. See Poll ante. [a] Similar definition—‘“A tax 
Polling place: assessed against the party.’’ Wilson 
Baw eee of see Elections §§ 204- cone: 40 S. C. 114, 133, 18 SE 
Location of see Elections §§ 88, 89. 85. Peo. v. Ames, 24 Colo. 422, 51 


76. Century D. And see the elec- 
tion statutes of the several states. 

[a] “Place of election” not synon- 
ymous.—State v. Ross, 160 Mo. A. 
682, 694, 148 SW 502. 

77. WHartford First Baptist Church 
v. Pe 3 Paige (N. Y.) 296, 301, 
24 AmD 22 

Gongreation? see 12 C. J. p 500. 

78. Hartford First Baptist Church 
v. Witherell, 3 Paige (N. Y.) 296, 301, 
24 AmD 2238. 

“Religious society’ see Religious 
Societies [34 Cye 1115].° 

79. Hartford First Baptist Church 

Witherell, 3 Paige (N. Y.) 296, 301, 
24 AmD 223. 

80. See Capitation or Capitation 
Max IC, Jeep eosts 

Poll tax: 

For: 

Public school purposes see Schools 
and School Districts [85 Cyc 
1044]. 

ap purposes see Highways § 


Mode of assessment of by municipal 
corporation see Municipal Corpora- 
tions § 4409. 

Persons subject to see Taxation [387 


Cycrsily. 

Power to impose see Taxation [37 
Cye 766]. 
81. Hylton v. U. S., 3 Dall. (U. S.) 


171, 175, 1 L. ed. 556; Peo. v. Ames, 
24 Colo, 422, 51 P 426, 428; Leedy 
v. Bourbon, 12 Ind. A, 486, 40 NE 640, 
641; Hattiesburg Grocery Co. v. Rob- 
ertson, 126 Miss. 34, 88 S 4, 5, 25 ALR 
748; Moose v. Alexander County, 
U7 2) SN. IAG. 5 44,95. 90 SH 44155 (445, 
AnnCas1917E 1183; Parker v. Busby, 
(Tex. Civ. A.) 170 SW 1042, 1045. 

82. Peo. v. Ames, 24 Colo. 422, 51 
P 426, 428. 

83. Hattiesburg Grocery Cow evs 
Robertson, 126 Miss. 34, 88 S 4, 5, 25 
ALR 748. 

{a] Similar definitions—(1) “A 
sum levied upon persons without re- 
gard to property, occupation or abil- 
ity to pay,’ being a level assessment 
against all persons. Marion Fdy. Co. 
v. Landes, 112 Oh. St. 166, 173, 147 NE 
3802 (‘“whereas, all other forms of 
taxation are based upon some proc- 
ess of computation, such as bh A 
occupation or earnings’’). (2) “A 
teks 7 imposed on the person 
without regard to his property, busi- 
ness, or other circumstances.” Leedy 
v. Bourbon, 12 Ind. A. 486, 40 NE 640, 


P 426, 428. 

86. Thurston County v. Tenino. 
Stone Quarries, 44 Wash. 351, 87 P 
aoe 636, 9 LRANS 306, 12 AnnCas 


[a] “fhe poll tax—known in all 
our legislative history, as a tax upon 
male inhabitants of a designated 
age.” Southern R. Co. v. St. Clair 
County,. 124 Ala: 491, 498, 27° (Si 2s3 
See Thurston County v. Tenino Stone 
Quarries, 44 Wash. 351, 87 P 634, 636, 
9 LRANS 306, 12 AnnCas 314. 

87. Thurston County v. 
Stone Quarries, supra. 

88. See Pollution post, 

89. Century D. 

[a] As not meaning mere roiling 
up of water, if no sediment is ger ts 
ited.—_Neely v. Detroit Sugar Co., 138 
Mich. 469, 101 NW 664, 667 

[b] A finding that defendants had 
“polluted” a stream has been held to 
be but another form of saying that 
they had “deposited culm, muck and 
dirt in it.” Fricke v. Quinn, 188 Pa. 
474, 482, 41 A 737. 

90. See Pollute ante. 

Pollution: 

Disqualification of judge in suit for 
Pe Judges § 187 text and note 99. 


Tenino 


Natural watercourses see Waters. 
[40 Cye 593-603]. 

Subterranean and percolating wa- 
ters see Waters [40 Cyc 631]. 

91. See Lepper v.° Wisconsin Sug- 
ar Co., 146 Wis. 494, 128 NW 54, 57, 
131 NW 985. 

[a] “Marmful pollution [of a wa- 
tercourse] is quite a different thing 
from pollution which consists merely 
in the presence, even in considerable 
quantities, of minerals held in sus- 
pension, or of minerals produced by 
chemical reactions whose specific 
gravity causes them to sink quickly 
to the bottom.” Doremus vy. Pater- 
son, 73 N. J. Eq. 474, 498, 69 A 225. 

92. See Mary 38 Cc. J. p 1888 text 
and note 10; Poll § 1 text and note 67. 

93. A phrase meaning ‘Polygamy 
is the Wartiage with many husbands 
or wives at one time.’ Black L. D. 
And see Bigamy 7 C. J. p 1156. 

“Polygamy” see post. 

94. See Polygamy post. 

Bra ber te see Bigamy § 1 note 2 


Bolyeniiist disqualified as: 
Juror see Juries § 186. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


wives ;°°. one who practices polygamy, or maintains 


its lawfulness.?® 
POLYGAMOUS MARRIAGE.?? 


ing more than one spouse of either sex, sanctioned in 
respect of plurality of wives by the law of some coun- 
tries, but not recognized as marriage by the law of 


christian states.?§ 


POLYGAMY.°®® The having of a plurality of wives 
or husbands at the same time; usually the marriage 
of a man to more than one woman, or the practice of 
having several wives at the same time; the proper 
name of the offense of having a plurality of husbands 


or wives.” 
POLYMANTIA.? 


POMACE. The substance of apple or of similar 


Voter see Elections § 44 text and 

notes 17, 18. 

95. As used in Rey. St. (1878) § 
5352, the term has been defined as in 
Dheatext (Cannone. Ueee., Ll6) We Ss 
5b, To, 14,76. SCE 278, 20° uy ed. 561); 
also, more precisely within the mean- 
ing of the statute, as “any man 
- . . Who, having previously mar- 
ried one wife, still living, and having 
another at the time when he presents 
himself to claim registration as a 
voter, still maintains that relation 
to a plurality of wives” (Murphy v. 
Ramsey, LLa7U, Sst, 410.5 -SCt star, 
29 L. ed. 47 [quot Cannon v. U. S., su- 
pra]). 

96. Webster Int. D. Compare, 
however, Murphy v. Ramsey, 114 U.S. 
15, 40, 41, 5 SCt 747, 29 L. ed. 47 Chold- 
ing that the word, in the statute there 
construed, is used neither “in the 
sense of describing those who enter- 
tain the opinion that bigamy and 
polygamy ought to be tolerated as a 
practice,” nor “only such persons as 
have violated the first section of the 
act,” where the person guilty of po- 
lygamy or bigamy within the mean- 
ing of that statute is described). 


97. See Polygamist ante; Polyga- 
my post. 

98. Century D. 

[a] “Polygamous marriage,” used 


in a constitutional article, as mean- 
ing any man having more than one 
wife at one time see Toncray v. 
Budge, 14 Ida. 621, 95 P 26, 38. 

99. See Bigamy 7C. J.p 1156. And 
see Polygamist ante; Polygamous 
Marriage ante. 

“Bigamy” distinguished see Biga- 
my § 1 note 2 [b]. 

Polygamy: 

As disqualification to voting see Elec- 
tions § 44 text and notes 17, 18. 
Libelous or slanderous per se as ac- 

cusation see Libel and Slander § 

Sy 

1. Webster New Int. D. [quot La- 
hey v. Lahey, 109 Or. 146, 219 P 807, 
809]. 
oe “Polygamy has always been 
odious among the northern and west- 
ern nations of Europe, and, until the 
establishment of the Morman Church, 
was almost exclusively a feature of 
the life of Asiatic and of African peo- 
ple. At common law, the second mar- 
riage was always void (2 Kent, Com. 
79), and from the earliest history of 
England polygamy has been treated 
as an offence against society.”’ Reyn- 
olds v. U. S., 98 U. S. 145, 164, 25 L. 
ed. 244. ; 

Omer OT anys 10% -Phila: 
(Pa.) 206. ‘ 

“The offense of having at one time 
two husbands or wives, the one de 
jure and the other de facto, is often 
or commonly termed ‘bigamy,’ though 
equally well designated by the broad- 
er word ‘polygamy.’” 1 Bishop Mar- 
riage, Divorce & Separation § 717 
[quot Lahey v. Lahey, 109 Or. 146, 
152, 219 P 807]. 

[a] Statutory definitions.—Pen. 
Code. (1910) §; 367 [quot JPitts. v. 
State, 147 Ga. 801, 95 SH 706, 707; 
Herrin v. State, 27 Ga. A. 189, 107 SE 


MecNerny, 


POLYGAMIST—PONE ME VENIT, ETC. 
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fruit crushed by grinding.* 


POMACE WINE.® 


A union includ- POND.® 


from a “borrow 
TUR.12 
PONE.?5 


A body of stagnant water;’ a body of 
water naturally or artificially confined, and usually 
of less extent than a lake;* a confined or stagnant 
body of fresh water.® 
composes a pond.*® 


It is the body of water which 
“Pond” has been distinguished 


Th? tanya streanie. o- 


PONDERANTUR TESTES, NON NUMERAN- 
PONDERE, NUMERO, ET MENSURA.'*+ 


PONE ME VENIT VIR QUI ANTEPOSITUS 
EST MIHI. After me comes a man who is preferred 


before me.2® 


779; McBride v. Graeber, 16 Ga. A. 
240, 85 SE 86, 89]; Comp. L. (1897) 
§ 11691 [quot Peo. v. Devine, 185 
Mich. 50, 52, 151 NW 646, 
AnnCasho IC L440) -Pubs (Stn auo0t 
State v. Armington, 25 Minn. 29, 38; 
State v. Johnson, 12 Minn. 476, 93 
AmD 241]; L. § 2073 [quot Lahey v. 
lahey,), LOO Ore 46, abd, 219) ee SOs 
A v. Locke, 77 Or. 492, 494, 151 P 

3. See Insane Persons § 107. 
oe Abel v. State’ (Ind.) 163 NE 91, 
[a] Pomace wine, under the Fed- 
eral Food and Drugs Act, within 
Ohio and Missouri, is any product 
made by the addition of water and 
sugar to the pomace of grapes from 
which the juice has theretofore been 
partially expressed and by fermenting 
the mixture until a fermented bever- 
age is produced. Under this defini- 
tion it is immaterial to what extent 
the juice has been partially expressed 
—whether to a limited degree or al- 
most entirely. U.S. v. Sixty Barrels 
of Wine, 225 Fed, 846, 848. ‘‘Wine” 
see [40 Cyc 2121]. 

5. See Pomace ante. 

6. See Pool post. 

Pond: 
ae general see Waters [40 Cyc 634]. 
Se 


Boundary see Boundaries § 57. 
Included in designation of dam see 
oe 17 C. J. p 696 text and note 


Nuisance see Nuisances § 245. 
Great see Great Pond 28 C. J. p 825. 
Private see [32 Cyc 357 note 3]. 

[a] “All the land we own adjoin- 
ing the pond.”—Smith v. Moodus Wa- 
ter Power Co., 35 Conn. 392, 398. 

7. Bouvier L. D. [quot Stephens 
He tee 81 Tex. Cr. 177, 194 SW 400, 


8. Webster D. [quot Peters v. 
State, 96 Tenn. 682, 684, 36 SW 399, 
33 LRA 114]. 

““Pond’ is defined by the lexicogra- 
phers as a body of water naturally or 
artificially confined. It is smaller 
than a lake, but of some appreciable 
area.” Munn y. Greene County, 161 
Iowa 26, 33, 141 NW 711. 

9. Webster D. [quot Rockland 
Water Co. v. Camden, ete., Water Co., 
80 Me. 544, 15 A 785, 790, 1 LRA 388; 
Stephens v. State, 81 Tex. Cr. 177, 194 
Sw 400, 401]. 

10. Rockland Water Co. v. Cam- 
den, etc., Water Co., 80 Me. 544, 15 A 
785, 790, 1 LRA 388. 

fa] “All water when it comes, in 
the usual course of its migration, to 
rest permanently in a basin made by 
nature for that purpose, although it 
may have been flood water at one 
time, ceases to be flood water, and be- 
comes a lake or pond. Water of this 
character comes within the usual 
physiographic definition of lakes and 
ponds, regardless of its origin.” 
Humphreys-Mexia Co. v. Arseneaux, 


116 Tex. 603, 611). 297 eS W 222539753 
ALR 1147. : 
{b] In southwestern United 


States, where some streams do not 
flow all the year round, it seems that 


waters of the stream in holes or. 
pools, after the river has ceased to 
flow, are considered to be small lakes 
or ponds as far as riparian rights are 
concerned. Humphreys-Mexia Co. v. 
Arseneaux, 116 Tex. 603, 297 SW 
225, 229, 53 ALR 1147. 

[ec] Ponds are created, not only by 
the accumulation of surface water, 
but by springs in the pond, and by 
small streams, which have a continu- 
ous flow, emptying into them. Rentz 
v. Southern R. Co., 82 S. C. 170, 63 SE 
743, 744. 

11. Clauson vy. Chicago, etc., R. 
Co., 106 Wis. 308, 813, 82 NW 146. 

“Borrow pit” see 9 C. J. p 141. 

12. Trustees of Schools v. Schroll, 
120 Ill. 509, 12 NE 243, 246, 60 AmR 
575 [quot dis. op. in Hardin v. Jor- 
dan, 140 U. S. 371, 404, 11 SCt 808, 35 
L. ed. 428] (‘indeed, the controlling 
distinction between a stream and a 
pond or lake is, that in the one case 
the water has a natural motion,—a 
current,—while in the other the wa- 
ter is in its natural state, substan- 
tially at rest. And this is so, inde- 
pendent of the size of the one or the 
other’). Compare Ne-pee-nauk Club 
v. Wilson, 96 Wis. 290, 295, 71 NW 
661, 662 (“it is said that the control- 
ling distinction between a stream and 
a lake or pond is that in the one case 
the water has a natural motion,—a 
current,—while in the other the wa- 
ter is, in its natural state, Ssubstan- 
tially at rest, and this entirely ir- 
respective of the size of the one or 
the other. But not every sheet of 
water in which there is a current 
from its head toward its outlet is 
therefore a stream. Angell, Water 
Courses, 6th ed. (Perkins), § 4f. It 
is/said that even the large lakes have 
such a current’). 

A body of water half a mile long 
and a quarter of a mile wide, in the 
broadest part, fed by two streams, 
which has no current, and the bed of 
which is shaped like the bowl of a 
spoon, with a depth of sixteen feet 
in places, and a sluggish outlet four 
feet in depth, is a pgnd or lake, as 
distinguished from a stream or river. 
Gouverneur vy. National Ice Co., 57 
Hun 474, 11 NYS 87, 25 AbbNCas 276. 

13. A maxim meaning ‘witnesses 
ae weighed, not counted.” Black L. 


‘[a] Applied in: 
14 Wend. 


Bakeman v. Rose, 
(N.. YY.) 105, 109 SwWioodiv. 
Anderson, 33 Ont. L. 148, 7 OntWN 
731; Starratt v. Miller, HodgElRep 
(Ont.) 458, 479. 

[b] Cited in Starkie Evid. (10th 
Am. ed) p 832. 

14. A maxim supplemented, in 
translation for application to evi- 
dence, by the words: ‘Let evidence 
be estimated first by weight, and 
then by number, then by measure.” 
So rendered in Morgan Leg. Max. 

15. See Attachment § 3; Writ [40 
Cye 2867 note 52]. 

16. John I. 15, 30 [quot dis. op. in 
Stephens v. McArthur, 19 Can. S. C. 
446, 465 (crediting Beza’s latin 
translation) ]. 
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PONTAGE. A duty levied for repairing bridges.17 


PONTAZGO. In Spanish law, bridge toll.*® 

PONTOON.*® In nautical language, a lighter ;?° 
a low flat vessel resembling a barge.?+ 

PONTOON BRIDG A platform or roadway 
supported upon pontoons.? 

PONY. Although defined by the lexicographers 
as a small horse,?* in common “usage and occupa- 
tion “horse” and “pony” are not synonymous or con- 
vertible terms, “pony” being used to distinguish from 
horses in general a peculiar breed having well-known 
and strongly marked characteristies.?° 

PONY HOMESTEAD.?° In Georgia, the prop- 
erty of a debtor, which is exempt by law from levy 
and sale under any process;*? the statutory home- 
stead.28 Popularly so called for the reason that the 
first act of that nature ineluded in its protected arti- 
cles a “trooper’s horse.’’?9 

POOL.®° As a noun,*! a part of a small stream 
where the bed suddenly deepens and broadens, form- 
ing a relatively still, deep, and wide stretch of wa- 
ter;*? a small and rather deep collection of (usually) 
fresh water, as one supplied by a spring, or oceur- 
ring in the course of a stream;?? a standing water 
without any current or issue.?* As a verb, make into 
a common fund; form a pool; make common cause 
in some matter.®° 

POOL CAR.?® In railroad terminology, a pool or 
consolidated ear is a car of goods belonging to vari- 
ous shippers, such goods being of one class and en- 
titled, when shipped, to carload rate.** 

POOLING. 38 An aggregation of property or capi- 

17. Truro v. Reynalds, 
275, 282, 20 WCE 538, 13h Reprint 407. 

18. Iscriche Diccionario. See al- 
pve dees § 61. 


See Pontoon Bridge post. land; 
20. Century D. [quot In re The 


H, 149, 164] 
a pool, 


8 Bing.] Rayner, 6 Gray (Mass.) 107, 110, and 
cit Goodrich v. Hastern R. 5 
(“‘Stagnum, 
doth consist of water and 
and therefore by the name of 
stagnum or a pool the water and 


PONTAGE—POOR 


tal belonging to different persons, with a view to 
common liabilities and profits;?® a combination in 
the form of a trust.*° 

Pooling contracts. Contracts between competing 
corporations to divide their earnings in fixed propor- 
tions.*+ 

POOLING CONTRACTS.?*? 

POOL MEASURE. An allowance claimed by an- 
cient custom in the port of London of one chaldron to 
every score, the basis of which measure is the 
chaldron, a well-known quantity, being a multiple of 
so many bushels; a measure by the ordinary chaldron 
with a certain allowance of one chaldron over in 
twenty.** 

POOL ROOM.#44 

POOL SELLER.*5 

POOL SELLING.‘é 

POOL STOCK. A term which appears to have 
been used by a certain corporation to deseribe certain 
of its stock which was not to be used until after a 
given period of years, and for which special receipts 
were issued to holders as evidence of their owner- 
gle? 

POOL TABLE. A billiard table with pockets, 
which has been appropriated to the particular game, 
or form, of billiards called “pool.’’4® 

POOL TICKET.‘ 

POOR.°® A term that may be used in more than 
one sense ;°* in one sense it is used simply as opposed 
to the term “rich;”®? and in the other sense to de- 
seribe that class who are entirely destitute and help- 
less,°* and therefore dependent on public charity.*4 
40. American Biscuit, ete., Co. v. 

Co., 37 N. | Klotz, supra. 
in English SIU Ss. Vv. Trans-Missouri 
Freight Assoc., 58 Fed. 58, 65, 7 CCA 


Pinas Te 73 (declaring such con- 
tracts void as‘against public policy). 


Mackinaw, 165 Fed. 351, 352]. land shall pass also’’). And see 42. See Pooling ante text and note 
21. Century D. [quot In re The} Conover v. Atlantic City Sewerage | 41. 
Mackinaw, supra]. Co., 70 N. J. Le 3815, 57 A897, 898. 43. Parish v. Thompson, 3 East 


{a] Pontoon floating on the water 
and connected by a cable to the land 
and used as a ferry landing does not 


[b] “A pool or fishing place” in 
certain statutes regulating fisheries 
has been defined to be “from the 44, 


525, 530, 102 Reprint 698. 
“Chaldron” see 11 C. J. p 226. 
See Gaming § 89. 


partake of the nature of land, and an] place or places where seines or nets 45. See Gaming 3 76. 
accident occurring thereon is within | have been usually thrown in, to the 46. See Gaming § 69. 
admiralty jurisdiction. In re The] place or places where they have been 47. See Williams v. Ashurst ou 


Mackinaw, 165 Fed. 351, 352. 

22. See Pontoon ante. 

“Bridge” see Bridges § 1. 

23. Century D. 

Pontoon bridge as not satisfying 
authorization to build bridge see 
Bridges § 18 note 13 [a]. 

24. Webster D. [quot Golden v. 
Cockrill, 1 Kan: 259, 266, 81 AmD 


out.” 


“Horse” see 30 C. J. 58. 

25. Golden v. Cockrill, i Kan, 259, 
266, 81 AmD 510. 

26. “Homestead” 
Homesteads § 1. 

27. Bennett v. State Trust Co., 106 35. 
Ga. 578, 580, 32 SE 625. 

28. Bennett v. State Trust Co., su- | 735. 


the river’’); 
defined see 


pra. post. 

29. In re Hargraves, 160 Fed. 758, [a] Phrases: 
759. pool the 

30. See Pond ante. 


31. Pool: 

As game see Gaming § 29. arust;” also, 
Business see Monopolies ss 6, 108. 
Gambling see Gaming § 42 
32. Century D. [quot dis. op. in| 724. 

Stephens v. State, 81 Tex. Cr. 177, 194 [b] 

Sw 400, 401]. ; 

33. Webster D. [quot dis. op. in 

Stephens v. State, supra]. 36. 
34. Black L. i ISbyaailds Bey 15); 

[cit Collies Sewers (82) 102]. 37. 
{a] Passes land as well as water 

when used as a word of description 

see Coke Litt. 5a, 5b [quot Hardin 38. 

v. Jordan, 140 U. ‘S, BYE, (BO, wal iSKCie 39. 

808, 838, 35 L. ed. 428; Johnson v.! Klotz, 


113 NE 734, 735. 


usually taken out; or from the place | etc., Co., 
or places where they may hereafter 
be thrown into the water, to the place 
or places where they may be taken 48. 
Bennett v. Boggs, 3 F. Cas. No. 
1,319, Baldw. 60, 63, 
fishery, pool, or fishing place, as de- 
fined in the act of 1808, can apply 
only to a place on the shore to which 
510]. a fishery is annexed, and there can 49. 

be no pool or fishery in reference to 50. 
fishing by claim of common right on 
Tinicum Fishing Co. v. 
Carter) 61 (Park 2, Bb) 00) Aan Deo: 
Hart v. Hill, 1 Whart. (Pa.) 124, 132. 
Century D. See Moynihan v. 51. 
Rockhill, 62 Ind. A. 685, 113 NE 734, 
And see Pool Car post; 


To “combine and 
large competing 
throughout the country into practi- 
cally what is known and called a 
‘nooled the business, 
In: of 35 of the leading 
“all. profits pooled.” 
cuit, ete., Co. v. Klotz, 44 Fed. 721, 


Pool salary with income.— 
Moynihan y. Rockhill, 62 Ind. A. 685, 


See Pool ante; 
“Car” see 9 C, J. p 1283. 53. 
Leonard Warehouses, 
Canadian Pac., etc., R. Co., (B. C.) 34 
CantiiGas 9.65 Wong 

See Pool_ante. 

American Biscuit, ete., Co. v. 
44 Fed. 721, 


144 Cal. 619, 624, 78 P 2 
Stock in general see Coes 


§§ 498-751. 
137 La, 342, 


Eros v. Powell, 
68 S 632, 635. 
“Billiard table” see Gaming § 96. 
“Game of pool” see Gaming § 29. 
Pool table as gambling device see 
Gaming § 101 text and note 52. 
See Gaming § 104. 
Poor: 
Casual see 11 C. J. p 28 note 19 [cl]. 
art for relief of see Charities §§ 19, 


70 (“The words, 


Town’s see Town’s Poor [388 Cye 668]. 
State v. Osawkee Tp., 14 Kan. 
( 418,.421, 19 AmR 99. 
Pooling 52. State v. Osawkee Tp., Supra. 

[a] As when we speak (1) of the 
ordinary laborers, mechanics, and ar- 
tisans aS poor people, without a 
thought of describing persons who 
are other than self-supporting. State 
v. Osawkee Tp., 14 Kan. 418, 421, 422, 
19 AmR 99. (2) “Tt is also applied 
to persons who are not entirely des- 
titute of property, but who are not 
rich, as a poor man or woman, poor 
people.” Webster D. [quot State v. 
Osawkee Tp., supra; Hoffen’s Est., 
70 Wis. 522, 527, P36 ‘NW 407]. 

“Rich” see [34 Cye L761. 

State v. Osawkee Tp., 14 Kan. 
Ltd. v.| 418, 422, 19 AmR 99. 
‘Destitute” see 18 C. J. p 975. 
“Helpless” see 29 C. J. p 346. 

54. State v. Osawkee Tp., 14 Kan. 
418, 422, 19 AmR 99. 
Taos [a] Bequest in a will to the ‘‘poor” 


bakeries 


bakeries;” also, 
American Bis- 


Pooling post. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


It has been defined as meaning destitute of prop- 
‘erty ;°5 indigent ;°® needy ;°7 wanting in material re- 
sources or ‘goods; 58 and it may be employed as 
denoting extreme 
It may also be used in a third sense as a term 


synonymous with “necessitous,” 
want.°9 


of endearment and compassion.®° 


In law the term is ordinarily applied to a person 
who is so completely destitute of property as to be 
entitled to maintenance from the public;* entirely 
destitute and helpless and dependent on public char- 


ibys 
Poor person.*®? 


A term sometimes applied to one 
who, although not a pauper, is not rich.®°# 
in the poor laws, a pauper,®® or indigent person ;° 


POOR—POOR LAW 


ce 7 
poor, white, 
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pendent on charity;°® one who may rightfully claim 
alms from the public bounty.°® 

Other phrases: 
“noor of a county,’’*! “poor of Eldred Township, 
American, 


970 
972 


“Poor and godly preachers, 


Protestant, Democratic 


widows or orphans;”*? also, “to the three oldest and 


poorest people in Rosedale Municipality.”*4 
POOR CHILDREN.7® 
POOR DEBTOR.’* 
POOR FARM.’® 


An insolvent debtor.*7 


POORHOUSE. A term which has been held ap- 


As used 
POOR LAW. 


one who is an object of charity;°7 one who is de- 


Heuser v. 
(2) The poor 
Coleman _ v. 


meant: (1) Paupers. 
Harris, 42 Ill. 425, 430. 
who need assistance. 
O'Leary, 114 Ky. 388, 70 SW 1068, 
1074, 24 KyL 1248. (3) Not those 
receiving public aid. Fiske v. Paine, 
DSR. -632,-28- A) 1026, 29 A. 498 
Atty.-Gen. v. Clarke, Amb. 422, 27 
Reprint 282; Atty.-Gen. v. Wilkin- 
son, 1 Beav.. 370, 372, 17 EngCh 370, 
48 Reprint 983. See Coleman v. 
O’Leary, supra. 

55. Webster D. [quot State v. 
Osawkee Tp., Kan. 418, 422, 19 
AmR 99; Hoffen’s Hst., 70 Wis. 522, 
36 NW _ 407, 409]. 

56. Webster D. [quot . State v. 
Osawkee Tp., 14 Kan. 418, 421, 19 
AmR 99; Hoffen’s Est., 70 Wis. 522, 
36 NW 407, 409]. 

“Indigent” see 31 C. J. p 884. 


57. Webster D. [quot State v. 
Osawkee Tp., 14 Kan. 418, 421, 19 
AmR 99; Hoffen’s Est., 70 Wis. 522, 


36 NW 407, 409]. 
“Needy” see 45 C. J. p 587. 


58. Webster D. [quot State v. 
Osawkee Tp., 14 Kan. 418, 423, 19 
AmR 99; Hoffen’s Hst., 70 Wis. 522, 
36 NW 407, 409]. 

59. Webster D. [quot State v. 
Osawkee Tp., Kanee4185" 421, 19 
AmR 99; and partly quot Hoffen’s 


Est., 70 Wis. 522, 36 NW 407, 409]. 
“Necessitous” see 45 C. J. p 585. 
60. Anonymous, 1 P. Wms. 327, 24 

Reprint 410 (so construing the word 

used in a will, as in the phrases “my 

poor father,” or ‘my poor child’). 
61. Webster D. [quot State v. 

Osawkee Tp., 14 Kan. 418, 423, 19 

-AmR 99; Hoffen’s;Est., 70 Wis. 522, 

527, 36 NW 407]; Polk County v. 

Owen, 187 Iowa 220, 174 NW 99, 107. 
[a] “It is not one who is in want 

merely, but one who, being in want, 

is unable to prevent or remove such 
want.” State v. Osawkee Tp., 14 Kan. 

418, 422, 19 AmR 99 [quot ‘Polk Coun- 

ty v. Owen, 187 Iowa 220, 239, 174 


NW 99. 

[b] As used in poor law (1) 
‘poor’ means “destitute; helpless 
and in extreme want . . . so com- 


pletely destitute of property as to re- 
quire assistance from the public.” 
Allegheny County v. Pittsburgh, 281 
Pan oO) 8020 Lean An 72) (OP PSA oA) 
word... is practically synony- 
mous with ‘destitute,’ denoting ex- 
treme want and helplessness.” Polk 
County v. Owen, 187 Iowa 220, 239, 
174 NW 99. To same effect Juneau 
County v. 7 a8. County, 109 Wis. 330, 


85 NW 387, 3 

[e] Statutory definition.—‘‘Those 
who have no property, exempt or 
otherwise, and are unable, because of 
physical or mental disabilities to earn 
a living by labor.” Code (1897) § 
2252 [quot Polk County v. Owen, 187 
Jowa 220, 239, 174 NW _ 99, 107]. 

62. Polk County v. Owen, supra. 

63. “Any poor person” see Any 3 C. 
J. p 241 note 5. 

64. McNamara v. Nolan, 13 Misc. 
LOat BEE ARGS rete Be 

[a] In act authorizing bringing of 
action as poor person a “poor person”: 
(1) Is defined as being one who is 


not worth one hundred dollars be- 
sides the wearing apparel and furni- 
ture necessary for himself and his 
family. McNamara v. Nolan, 13 Misc. 
76, 34 NYS 178, 179. (2) Includes a 
child whose parent is possessed of 
ample means to prosecute the action. 
Bonadoavivs hind, sAver “Rs Co 130 
NYS” 410. (3) Includes a_nonresi- 
dent. Pittsburgh, ete, R. Co. v. Ja- 
cobs, 8 Ind. A. 556, 36 NE 301, 302. 

65. Warren County v. Osburn, 4 
Ind. A. 590, 592, 31 NE 541; Whiting’s 
Case,“ 3. Pittsb. (Pa.) 129, 133. See 
Sayres v. Springfield, 8 N. J. L. 166, 
169 (in a contract to maintain the 
‘poor’ meant legal paupers); Wood 
v. Simmons, 51 Hun 825, 4 NYS 368, 
370 (and does not mean one who de- 
pends on his daily labor for his sup- 
port); Allegheny County v. Pitts- 
burgh, 281 Pa. 300, 127 A 72; 73 (de- 
claring ‘poor’ in a poor law synony- 
mous with ‘pauper’’); Hoffen’s Hst., 
70 Wis. 522, 36 NW 407, 409 (declaring 
the words “poor” in a poor law and 
“pauper” having nearly the same 
meaning). 

“Pauper” defined see Paupers § 1. 

66. Warren County v. Osburn, 4 
Ind. A. 590, 592, 31 NE 541; McNa- 
mara v. Nolan, 13 Misc. 76, 34 NYS 
Ss) ho. 

fal All poor and indigent persons 
standing in need of relief are included 
in the term, it not being confined to 
“paupers” in the _ strict technical 
sense of the term. Hutchings v. 
Thompson, 10 Cush. (Mass.) 238, 239. 

67. See Bonadoa v. Third Ave. R. 
Co., 30 NYS 410. 

68. McNamara vy. Nolan, 13 Misc. 
Osos ON SELLS. 

69. Warren County v. Osburn, 4 
Ind. A. 590, 592, 31 NE 541. 

[a] Does not include: (1) The 
head of a family owning productive 
farm land worth eight hundred dol- 
lars, besides cattle and other person- 
alty. Bttrick v. Bangor, 84 Wis. 256, 
54 NW 401, 402. (2) The head of a 
family owning land on which is lo- 
eated a house and dance hall, valued 
at twelve hundred dollars, on which 
is an encumbrance of four hundred 
and fifty dollars. Rhine v. Sheboy- 
gan, 82 Wis. 352, 52 NW 444, 445. (3) 
Neglected and dependent children. 
Allegheny County v. Pittsburgh, 280 
Pa. 300, 127 A 72. Compare Woods 
v. Perkins,- 43 La. Ann. 347, 9 S 48 
(holding that the term “poor’’? may 
characterize minor children who do 
not own property in their own name, 
although they earn their own living). 

[b] Includes: (1) An insane wife 
who is absent from her husband and 


in need of food and shelter. Goodale 
v. Lawrence, 88 N. Y. 5138, 517, 42 
AmR 259. (2) A man who, having 


no other property than some growing 
erops worth twenty-five dollars, is 
rendered helpless for several weeks 
by reason of a personal injury. 
Blodgett v. Lowell, 33 Vt. 174. (3) 
A man who is in poor health and in 
need of medical attendance, and who 
owns no property, living with his 
wife on premises belonging to her 
which are worth about eighty dollars, 


plicable to a house provided for the reception and 
relief of poor persons.*® 


That part of the law which relates 


and are mortgaged. Springfield v. 
Chester, 68 Vt. 294, 35 A 322, 323. 
(4) One who is unable to work by 
reason of old age and decrepitude, 
although he owns an interest in land 
occupied by his wife and children, 
who have driven him from it, and to 


which he is unable to assert his 
claim. Jasper County v. Osborn, 59 
Iowa 208, 13 NW 104, 106. (5) A 


widow with four dependent children, 
who had only one hundred and twen- 
ty-five dollars at the time she was 
widowed and who was unable to work 
for several months thereafter by rea- 
son of sickness. Bartlett v. Acker- 
man, 66 Hun 627, 21 NYS 53, 

[c] ‘One who has not pauper rec- 
ord and who removes from a county 
in good health and with property rea- 
sonably sufficient for the support of 
his family is not, by reason of sub- 
sequent sickness or other misfortune, 
a poor person who may be relieved at 
the expense of the county. MHardin 
County v. Wright County, 67 Iowa 
127, 24 NW 754, 7155. 

70. Atty. -Gen. v. Shore, 11 Sim. 
592, 629, 84 EngCh 592, 59 Reprint 
1002 Gin a charitable provision, held 
to “point at those for whom no pub- 
lic provision was made by the state, 
but who subsisted on the voluntary 
contributions of their respective 
flocks’’). 
Heuser v. Harris, 42 Ill. 425, 
(in a charitable bequest to a 
county, “‘poor’’ meant the paupers of 
the county who were dependent on 
the county for support). 

Tae Trim’ Ss) HSt ei6S (Pas soon ooes 
31 A 1071 (sufficient designation of 
beneficiaries). 

73. Beardsley v. Bridgeport, 53 
Conn. 489, 3 A 557, 558, 55 AmR 152 
(such a bequest meant those who had 
exhausted all means of support; 
those who were paupers). 

74. Law v. Acton, 14 Man. 246, 
251 (sufficiently certain to be carried 
out). 

75. 
tices § 4 

[a] “po pay the tuition or educa- 
fics of orphan or poor children,” etc. 
—Crow v. Clay County, 196 Mo. 234, 
272, 95 SW 369. 

76. “Debtor” see 18 C. J. p 23 and 
cross references thereunder. 

®Yoor debtor: 
epee de of see Executions §§ 1184- 


Ppprenioes of see Appren- 


Exemption under provision of consti- 
tution see Constitutional Law § 118. 
77. Standard D. 

[a] Poor debtor’s oath.—An oath 
allowed, in some jurisdictions, to a 
person who is arrested for debt. On 
Swearing that he has not property 
enough to pay the debt, he is set at 
liberty. Black L. D. 

“Solvent debtor’ see Debtor 18 C. 
J. p 23 note 5 [c]; Solvent Debtor [36 
Cye 513]. 

78. See Paupers § 257 et seq. 

79. See Southwell v. Royal Hollo- 
way College, [1895] 2 Q. B. 487, 495. 
me 4 Paupers § 257 et seq. 

[a] Wot county building under 
L. (1879) p 78 see Melvin v. Summer- 
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to the public or compulsory relief of paupers.*® 

POOR PERSON.*! 

POOR RATE. In English law, a tax levied by 
parochial authorities for the relief of the poor.§? 

POOR RELATIONS. As used in a will, a phrase 
held to include only distributees under the statute 
of distributions ;°* heirs at law.** 

POP. Explode.®® 

POP HOLES.’® In quarrying, holes drilled in 
irregular fragments of rock too large to be loaded 
into cars and transported to the crusher, and which 
cannot be broken by the use of a sledge, for the pur- 
pose of inserting charges of dynamite to blow the 
rock to pieces.§* 

POP SHOTS.®® In blasting or quarrying, explo- 
sions of light charges of dynamite, which have been 
inserted in holes drilled in large fragments of rock, 
for the purpose of breaking up the rock.*® 
_ POPULAR.®°® Of or pertaining to the people; con- 
stituted by or depending on the people, especially the 
common people.®! 

Popular election. Election by the people; that 
which is participated in by the people at large.®” 

Popular government.°? One wherein the body of 
the nation keeps in its hands the empire or the right 


POOR LAW—POPULATION 


of command.°* 

Popular sense. In reference to the construction of ' 
a statute, that sense which people conversant with 
the subject matter with which the statute is dealing 
would attribute to it.°° 

Popular sovereignty.°* In the abstract, the right 
of each man to do precisely as he pleases with him- 
self, and with all those things which exclusively con- 
cern him.®? Applied to government, the principle 
that a general government shall do all those things 
that pertain to it, and that the local governments 
shall do precisely as they please in respect to those 
matters which exclusively concern them.°® 

Popular use.°® The occasional and precarious en- 
joyment of property by members of society in their 
individual ecapacities—without the power to enforce 
such enjoyment according to law. 

POPULATION.? The whole number of people or 
inhabitants® in a country or a portion of the coun- 
try. Also a part of the inhabitants in any way 
distinguished from the rest, as the German popula- 
tion of New York.® 

Phrases: ‘Population actually resident,”® “popu- 
lation of one hundred thousand inhabitants,”* “popu- 
lation of the entire state.”’® 


ville, 210 Pa. 41, 44, 59 A 483. 
g0. Black L. D. And see Paupers 
generally 48 C. J..p 425. 


wate See Poor ante text and notes 
82. Black L. D. 


83. McNeilledge v. Galbraith, 8 
Sere. & R. (Pa.) 48, 45, 11 AmD 572 
(“This bequest is to be construed as 
if the word ‘poor’ were not in it. 
There is no distinguishing between 
the degrees of poverty; for if de- 
grees of poverty were to be taken 
into consideration, and govern the 
construction, it would open a, field of 
inquiry into the relative poverty of 
relations, rendering it very difficult 
and embarrassing, if not impractica- 
ble, ever to arrive at a just conclu- 
sion who were poor. The devise to 
relations, is, of itself, not free from 
ambiguity, ‘and courts have been 
obliged to lay hold of the Statutes 
of Distributions as the standard, to 
prevent an inquiry which would be 
infinite, and would extend to rela- 
tions ad infinitum’’). See Widmore v. 
Woodroffe, Ambl. 636, 27; Reprint 413 
(holding the same as to a bequest to 
the “most necessitous” of testator’s 
relations). Anonymous, 1 P. Wms. 
24 Reprint 410 (where the word 

‘poor’ was held to be used as a term 
of compassion and endearment rather 
than to signify an indigent person). 
But compare Brunsden v. Woolredge, 
Ambl. 507, 27 Reprint 827 (holding 
that the phrase applies to those who 
are poor and objects of charity). 

Who is included in term “relations” 
fies in will see Wills [40 Cyc 

84. Ross v. Ross, 25 Can. S. C. 307, 
330 (‘ ‘Poor relations’ must be inter- 
preted as meaning ‘heirs-at-law.’ 
The word ‘poor’ is too vague and un- 
certain to have any meaning attached 
to it, and must therefore be rejected. 
The word ‘relations,’ then standing 
alone, must be restricted to some par- 
ticular class, for if it were to be con- 
strued generally as meaning all rela- 
tives it would be impossible ever to 
carry out the directions of the will. 
The line must therefore be drawn 
somewhere, and can only be drawn 
so as to exclude all except those 
whom the law, in the case of an in- 
testacy, recognizes as the proper 
class among whom to divide the prop- 
erty of a deceased person who dies 
intestate, namely, his heirs’’). 

85. Sargent Co. v. Shukair, 138 Ill. 


A. 380, 384. : ! 

[a] In iron foundry molten iron 
in the moulds will pop, that is, ex- 
plode or be forced out of the mould 
suddenly through a hole in the top 
by reason of the presence of a, for- 
eign substance in the sand of the 
mould or by reason of a defect in the 
vent. Sargent Co. v. Shukair, 138 
DU eA Ros Ostee Le 


86. See Pop Shots post. 
87. Harper v. Iola Portland Ce- 
ment Co.,.76 Kan. 612, 93 P 179, 343. 


88. See Pop Holes ante. 

89. Harper v. Iola Portland Ce- 
ment Co., 76 Kan. 612,93 P 179, 343; 
Brede v. Minnesota Crushed Stone 
Co., 146 Minn. 406, 178 NW 820, 821, 
179 NW 638. 

90. Popular: 

Assent to organization of city see Mu- 
nicipal Corporations § 13 text and 


ote 
As to: 
Boundaries of county see Coun- 
ties § 25. 
Location of county seat see 
Counties §§ 60, 80. 
Submission of enacted law to see 


Constitutional Law § 354. 
91. Century D. 
92. Reid v. Gorsuch, 67 N. J. L. 
396, 402, 51 A 457, 459. 
“Election” defined see Plections § 1. 


EP ar “Government” see 28 C. J. p 
94. Vattel Law of Nations, 


SSE us 
2 [quot Stark v. McGowen, 10 S. C. 
L. 387, 392, 9 AmD 712]. 

95. Grenfell v. Inland Revenue 
Comr., 1 Ex. D. 242, 248 [quot West- 
erlund v. Black Bear Min. Co., 203 
Fed. 599, 604, 121 CCA 627]. 

Construction of statutes generally 
see Statutes [386 Cyc 1102 et seq]. 


arp “Sovereignty” see [36 Cyc 
97. Lincoln’s Columbus, Ohio Ad- 


dress, 1859 [quot Perrysburg v. Ridg- 
way, Oh. St. 245, 257, 140 NE 


595]. 

Lincoln’s Columbus, Ohio Ad- 
dress, 1859 [quot Perrysburg v. Ridg- 
way, supra]. 

99. “Use” see [39 Cyc 845]. 

1. Gilmer v. Lime Point, 18 Cal. 
229, 238 (comparing. the terms ‘com- 
mon benefit,” ‘public interest,’ “pub- 
lic use,” and “public utility’). 

2. Population: 

As subject of judicial notice see Evi- 

dence § 1988. 


Bee ation of see Census 11 C. J. p 


Of: 
County, constitutional restrictions 
as to see Counties § 6. 
Municipal corporation see Munici- 
pal Corporations §§ 8, 19. 

3. Century D.; Webster D. [both 
quot Matter of Silkman, 88 App. Div. 
102, 119, 84 NYS 1025]. 

[a] Statutory definition.—‘“‘The 
word ‘population,’ where used in this 
Code or any statute hereafter passed, 
shall be taken to be that as shown 
by the last preceding state or nation- 
al census, unless otherwise specially 
provided.” Code (1897) § 48 subd 26 
[quot State v. Seaton, 191 Iowa 81, 
82, 181 NW 796]. 

As meaning “people” see People 48 
Cr Sep S05: 

4 Webster D. [quot Matter of 
Silkman, 88 App. Div. 102, 110, 84 
NYS 1025]. 

[a] Classification of cities or 
counties.—(1) In Rev. Suppl. p 506, 


providing for classification of cities,. 


“population” means enumeration of 
inhabitants, and refers to such enu- 
meration as the law provides to be 
made. In re Passaic, 54 N. J. L. 156, 
158, 23 A 517 [quot Dickinson v. Hud- 
son County, 71_N. J. L. 589, 60 A 220, 
221]. (2) In Const. art 6 § 20, pro- 
hibiting practice as an attorney by 
judges, of specified courts, elected in 
a county having a “population” ex- 
ceeding one hundred and twenty thou- 
sand, quere, whether the word is to 
be confined to the citizen inhabitants, 
excluding aliens, or extends to all in- 
habitants. The court declined to de- 
cide the question, but Woodward, J., 
in a concurring opinion, took the view 
that the word was not of so precise 
a definition that it could not be made 
to conform to the spirit of the instru- 
ment, and that it was therefore lim- 
ited to the resident citizen popula- 
tion of the county. Matter of Silk- 
man, 88 App. Div. 102, 103, 108, 84 
NYS 1025. 

5. Century D. [quot Mattern of 
Silkman, 88 App. Div. 102, 119, 84 
NYS 1025]. 

6. Labelle v. Bell, 13 B. C. 328, 329, 
7 WestLR 250. 

7. State v. Tower, 185 Mo. 79, 94, 
84 SW 10, 68 LRA 402. 

8. Brown v. Moss, 126 Ky. 833, 840, 
105 SW 139, 31 KyL 1288 (as used in 
the constitution means all of the 
state’s inhabitants). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i. 


ae 


POPULIST—PORK ON FOOT 


POPULIST. A member of the people’s party.® 

POPULUS ANGLICANUS NEMINI SERVIRE 
NISI DEO ET LEGIBUS.?° 

POPULUS ANGLICANUS NON NISI SUIS LE- 
GIBUS QUAS IPSE ELEGERIT TENETUR OB- 
TEMPERARE.?1 

POPULUS VULT DECIPI—ET DECIPIATUR. 
A Latin phrase meaning “The people wish to be de- 
ceived—and let them be deceived.’’!2 

PORCELAIN. A highly finished translucent kind 
of pottery, usually glazed.13 

PORCH." A word used in a variety of senses, 
differing somewhat in different localities in this coun- 
try.15 It is defined by the lexicographers as a coy- 
ered entrance to a building, commonly inclosed in 
part and projecting out from the main wall with a 
separate roof; it may be large enough to serve as a 
covered walk;1® a covered place of entrance to a 
building and differentiated from its principal mass ;17 
a covered way or entrance, whether inclosed or un- 
inclosed;+® an entraneceway or vestibule;?® an ex- 
terior appendage to a building, forming a covered ap- 
proach or vestibule to a doorway?°® or entrance, 
whether inclosed or uninclosed;?! an inclosed or un- 
inclosed entrance or appendage to a building.?? Its 
forms are various, sometimes extending above by 
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more than one story, sometimes inclosed save for the 
doorway, then again open to the outside on three 
sides, with its outer corners supported by columns or 
piers.2® According to the technical meaning of the 
term as used by architects, a covered entrance or open 
vestibule in connection with a doorway.?* In popular 
understanding, as used and applied in this country,” 
an open appendage attached to the inelosed part of 
the building ;?® an open passageway ;?7? a portico ;7 
a terrace;*® a veranda;*° a word applied to a shelter 
in front of a door, and capable of being used as a 
generic term including a shelter with closed sides as 
well as one with pillars.*? 

Sleeping porch. An exterior construction designed 
to afford a place for open-air sleeping, with a certain 
amount of protection from the elements.®? 

PORCION. A Spanish word which, as applied to 
land, is not a technical term, and means no more than 
portion or parcel in English.*? 

POREIN. A Greek word meaning to give or be- 
get.34 

PORK.*> The flesh of swine, fresh, or salted, used 
for food.?® 

PORK HOGS.?7 

PORK HOUSE.?8 

PORK ON FOOT.?® 


9. Standard D. [quot Porter v. 
Flick, 60 Nebr. 773, 778, 84 NW 262]. 

“People’s party” see Political § 15 
note 30 [a]. 

10. A maxim meaning “The people 
of England are subject to none but to 
God and the laws.” Morgan Leg. 
Max. 

11. A maxim meaning “The people 
of England are bound to obey only 
their own laws, which they them- 
selves have chosen.” Morgan Leg. 


ax. 

12. Cited (without translation), as 
illustrating an improper point of 
view, in Bonisteel v. Saylor, 17 Ont. 
A. 505, 517: 

138. Sargent Co.-v..U. S., 4:.Cust: 
A. (U. S.) 462, 4638. 

[a] “Earthenware” distinguished. 
—Sargent Co. v. U. S., 4 Cust. A. (U. 
S.) 462, 463. See also 19 C. J. p 855. 

{b] “Painting on porcelain” and 
“decorated, porcelain ware,” as sub- 
ject of customs duties distinguished. 
—Arthur v. Jacoby, 103 U. S. 677, 678, 
26 L. ed. 454; In re Davis Collamore, 
53 Fed. 1006. 

“Pottery” see post. 

14. See Piazza 48 C. J. p 1178; 
Portico post. 

As subject to building restrictions 
see Deeds § 451 text and note 388. 

15. Conrad v. Boogher, 201 Mo. A. 
644, 214 SW 211, 214. 

16. Webster Int. D. [quot Miller 
v. American Unitarian Assoc., 100 
Wash, 555, 171 P 520, 521]. 

17. Encyclopedia Americana [quot 
Hieronimus v. Moran, 272 Ill. 254, 111 
NE 1022, 1025]. ; ; 

18. Century D. [quot Hieronimus 
v. Moran, supra]. 

19. Brandenburg v. Lager, 272 Ill. 
622, 112 NE 321, 324. 

20. Century D. [quot Hieronimus 
v. Moran, 272 Ill. 254, 111 NE. 1022, 
1025). 

a “tT know of no legal definition 
of the word, but it is defined by Wor- 
eester as an exterior appendage to a 
building, forming a covered approach 
to a door or entrance. It is often 
used as synonymous with portico. 
Webster says it is a kind of vestibule, 
supported by columns, at the entrance 
of a building. We think the structure 
in question falls within these defini- 
tions of a porch. It is a covered ap- 
proach to the door or entrance of the 
building in question, and it may weli 
be described as a kind of vestibule, 
supported by columns at the entrance 


of the house.” Com. v. Clare, 18 
Phila. (Pa.) 261, 264. 

21. Century D. [quot Miller v. 
American Unitarian Assoc, 100 
Wash, 555, 171 PP) 520, 521). 

22. Brandenburg v. Lager, 272 Ill. 
622, 112 NE 321, 324. 

23. Encyclopedia Americana [quot 
Hieronimus v. Moran, 272 Ill. 254, 111 
NE 1022, 1025]. 

[a] Does not include a flight of 
steps from the street to the second 
story of a building; nor does such a 
structure bear sufficient relation to 
a porch to come within the meaning 
of a provision permitting the use of 
space “for erecting porches . . . 
or for other purposes of utility,” al- 
though such provision is construed to 
relate to porches and other erections 
of similar nature. Peo. v. Carpenter, 
1 Mich: 273, 282, 284: 

24 Reading City v. Yeager, 62 Pa. 
Super. 268, 270. 

[a] “In modern architecture, 
whatever it may have been in ancient 
times, a porch is always part of a 
building.” Miller v. American Uni- 
tarian Assoc., 100 Wash. 555, 558, 171 
P 520. 

25. Brandenburg v. Lager, 272 Ill. 
622, 112 NE 321, 324. 

[a] General dictionary defini- 
tion of the word ought not to be al- 
lowed to prevail over overwhelming 
testimony of its local meaning and 
use. Conrad v. Boogher, 201 Mo. A. 
644, 214 SW 211, 214. 

26. Brandenburg v. Lager, 272 Ill. 
622, 112 NE 321, 324. 

{a] Does not mean an isolated in- 
dependent structure, but a part of a 
dwelling house or residence. Sowers 
vy. Holy Nativity Church, 149 Md. 434, 
131 Ay 785, 78T. 

27. Brandenburg v. Lager, 272 Ill. 
622, 112 NE 321, 324. 

28. Brandenburg y. Lager, supra; 
Hieronimus v. Moran, 272 Ill. 254, 111 
NE 1022, 1025; Reading City v. Yea- 
ger, 62 Pa. Super. 268, 272. 

“Portico” see post. 

29. Reading City v. Yeager, 62 Pa. 
Super. 268, 272. 

30. Brandenburg v, Lager, 272 Ill. 
622, 112 NE 321, 324; Hieronimus v. 
Moran, 272 Ill. 254, 111 NE 1022, 1025; 
Reading City v. Yeager, 62 Pa. Super. 
268, 272. 

81. Barker v. Hillgrove, 2 Pa. Dist. 
& Co. 469, 472 [quot Cyc]. See Gar- 
rett v. Janes, 65 Md. 260, 270, 3 A 
597; Atty.-Gen, v. Ayer, 148 Mass. 


584, 587, 20 NM 451 (comparing the 
word with “portico’’). 

[a] As broad enough to include: 
(1) .A marquee. Baltimore y. Nird- 
linger, 131 Md. 600, 102 A 1014, 1019. 
(2) A sleeping porch. Conrad v. 
pe ne 201 Mo. A. 644, 214 SW 211, 


4. 

[b] “Sun-room” distinguished.— 
Re Campbell, 61 Ont. L. 545, 547, 
[1928] 1 DomLR 1034. 

32. Conrad vy. Boogher, 201 Mo. A. 
644, 214 SW 211, 214. 

33. State v. Ortiz, 99 Tex. 475, 90 
SW 1084, 1086. And see Downing v. 
Diaz, 80 Tex. 436, 16 SW 49. 

“Parcel” see 46 C. J. p 1178. 

“Portion” see post. ‘ 

34 Lanferman y. Vanzile, 150 Ky. 
751, 150 SW 1008, AnnCas1914D 563 
[quot Dodson v. Ward, 31 N. M. 54, 
240 P 991, 994, 42 ALR 521]. 

“Beget” see 7 C. J. p 1030. 

“Give” see 28 C. J. p 708. 


35. “Mess pork” see 40 C. J. p 
653. 
36. Webster D. [quot Whitson v. 


Culbertson, 7 Ind. 195, 196]. 

[a] “Pork hogs” is a term which 
may indicate slaughtered or live hogs, 
according to circumstances. Alex- 
ander v. Dunn, 5 Ind. 122, 124 (where 
the term, in consideration of the fact 
that the hogs so described were to 
be delivered at a pork house, and of 
the use of the word “net” in connec- 
tion with the weight was construed 
as “slaughtered hogs;” while it was 
said that, had the slaughterhouse 
been indicated, live hogs would plain- 
ly have been intended). ‘Hog” see 
29°C Jap 158. 

{[b] “Pork house” is a term which 
has been used to describe a place for 
weighing and cutting up pork, as dis- 
tinguished from a_ slaughterhouse. 
Alexander v. Dunn, 5 Ind. 122, 124. 
“Slaughter-house’”’ see [36 Cyc 464]. 

[ce] “Pork on foot” is a term 
which embraces hogs that may, in 
due season, and at convenience, be 
prepared for and converted into pork, 
as well as those that may be ready 
for the knife. Byous v. Mount, 89 
Tenn. 361, .3864,. 365, 17 SW 1087 
(where the term is so construed as 
used in the statute exempting from 
execution “pork slaughtered or on 
foot’). 

37. 

38. 

39. 


See Pork ante note 36[a]. 
See Pork ante note 36[b]. 
See Pork ante note 36 [c]. 


1084 [49 C.J.] 
PORT.*° [§ 1] A. In General. 
nite term. 


on the connection in which it is used.*+ 
to be a term used in two senses—*? first, according 
to the popular understanding, as denoting 
lar place;** and, second, in a larger acceptation, as 
comprising under one name a district of many places 
classed together for the purpose of revenue.** 
when applied to a single specific port, 
used in different senses, one as the head port of a 
district wherein are subordinate and independent 
ports, and the other the limited (also the popular) 
sense, of a port situate locally on a certain river or 
part of a river with a town near thereto.*® 
been variously defined as an artificial or natiral har- 


40. Port: 
Arrival in see 5 C. J. p 533. 
As used in: 
Grates see Shipping [86 Cyc 
ib] 


Policies of marine insurance see 
Marine Insurance §§ 81-86. 
Foreign see 26 C. J. p 889 text and 
notes 58-61. 

Home see 29 C. J. p 768 text and notes 
35-38. 

Regulations see Commerce § 165. 


41. Hamburg-American Steam 
Packet Co. v. U. S., 250 Fed. 747, 764, 
163: (CCA 79. 

[a] In ordinary language of busi- 


ness men, it “cannot be treated as a 
term which is capable of any very 
rigid definition.’ Sailing Ship Gars- 
ton Co. v. Hickie, 15 Q. B. D. 580, 595 
[quot Hamburg-American Steam 
Packet) Co. wet. U. ‘Sy 250 Ped. 747, 
163 CCA (79 1: 

Tb] “Wich seas” distinguished.— 
The Cuzco, 295 “Med: 169, 5176, F177. 
“High sea’ see High 29 C. J. p 350 
text and notes 40-42. 

[c] “Place” distinguished.— (1) 
Not synonymous with “place,” being 
of a more extensive signification. 
Trundy v. The Tawtemio, 53 Fed. 
835. (2). “Port includes’ “Place.’ ”” 
Humber Conservancy Bd. v. Feder- 
ated Coal, ete., Co., Ltd., [1928] 1 K. 
By 4920495. Place’ seer ante: 

42. Straw v. Harris, 54 Or. 424, 
103 P 777, 779; Kingston-upon-Hull 
Dock Co. v. Browne, 2 B. & Ad. 48, 54, 
22 ECL 28, 109 Reprint 1059. 

“ine word ‘port’ is undoubtedly 
ambiguous.” Hunter v. Northern 
Mar. “Ins. Comyi3) AVS Cree ie ea LOL OG 


Com. v. Huon Channel, ete. sere Os, 
McG yet) AUS tin Cou, R. SO Opeo ols 
43. Straw v. Harris, 54 Or. 424, 


103 P 777, 779; Kingston-upon-Hull 
Dock Co. v. Browne, 2 B. & Ad. 43, 54, 
22 ECL 28, 109 Reprint 1059. 

44. Straw v. Harris, 54 Or. 424, 
103 P 777, 779; Kingston-upon-Hull 
Dock Co. v. Browne, 2B. & Ad. 438, 54, 
22 ECL 28, 109 Reprint 1059. 

[a] As meaning among other 
things a “collection district.”—Mo- 
bile Bay Pilotage Comrs. v. The Cu- 
ba, 28 Ala. 185, 6. 

[b] Name of single port (1) may 
cover various places. Martin v. Hil- 
ton, 9 Mete. (Mass.) 371, 377; Smith 
ve. Swift, 8 Mete. (Mass.) 329,332; 
Kingston- upon-Hull Dock Co. V. 
Browne, 2 B. & Ad. 48, 54, 22 ECL 
28, 109 Reprint 1059. (2) But ‘the 
name of a port does not necessarily 
include all its members within its le- 
gal limits. Devato v. Hight Hundred 
and Twenty-Three Barrels of Plum- 
bago, 20 Fed. 510, 515 (where it was 
said that goods consigned under a bill 
of lading to a merchant in New York 
city, at the “port of entry,” could not 
properly be delivered at distant 
places within the limits of the port). 

{[c] “Port” is often used as syn- 
onymous with “district” where the 
limits of both are the same. Hart- 
well Lumber Co. v. UsS., 128 Fed. 
306,307: Ayer v. Thacher, 2) F)-Cas: 


A somewhat indefi- 
Its meaning is not exact, but depends up- 


PORT 
bor or haven ;#° 
It is said 


‘a particu- | more;°° a place 


Even 
it may be 


It has 


American Steam Packet Co. v. U. S., 
250 Fed. 747, 768, 168 CCA 79]. “Dis- 
triet” see 18 C. J. p 1292: 

{d] “Port of Falmouth,” used in 
a warrant constituting a branch pilot 
as including all the ports of Fal- 
mouth, there being more than one see 
Bae v. Swift, 8 Mete. (Mass.) 329, 


fe] As used in Sixth Hague Con- 
vention of 1907 it ‘‘“must be construed 
in its usual and limited popular or 
commercial sense as a place where 
ships are in the habit of coming for 
the purpose of loading or unloading, 
embarking or disembarking. It does 
not mean the fiscal port.’ The Mowe, 


ELOLOA Pail > eit Comey... biton 
Channel, etc., SS. Co., Ltd., 24 Austr. 
C.Ts, Bs2385,— 3938154) Lo Same, erect 


The Belgin, [1916] 2 A. C. 183, 184 
[cit Com. v. Huon Channel, etc., SS. 
Co. itd: 24 Austre ©. i. 3853931. 

“Port district” as municipal cor- 
poration see Municipal Corporations 
§ 12 note 15 [d]. 

45. Kingston-upon-Hull Dock Co. 
v. Browne, 2 B. & Ad. 43, 59, 22 ECL 
28, 109 Reprint 1059 (where it was 
shown that the word in these two 
uses was applied, in 14 Geo. III ec 
56, to the port of. Hull or Kingston- 
upon-Hull). 

46. Encyciopedia Americana [quot 
Straw v. Harris, 54 Or. 424, 103 P 
EAS EATS 

47. Mobile Bay Pilotage Comrs. v. 
The Cuba, 28 Ala. 185, 196. 

48. See Harbor or Harbour 29 C. 
J. p 212 note 39. 

[a] “Port” is broader term than 
“harbor.’—Hartwell Lumber Co. vy. 
U. S., 128 Fed. 306, fe 

49. Coulson & F. L. Wat. [quot 
Nash v. Newton, 30 N. B. 610, 623]. 

[a] “The port is ordinarily the 
place where the port authorities are 
exercising jurisdiction.” Yone Suz- 
uki v. Central Argentine R. Co., 27 
FE. (2d) 795, 802, 

50. See cases infra this note. 

[a] “A port is an haven and 
somewhat more.—ist. It is a place 
for arriving and unlading of ships 
and vessels. 2nd. It hath a superin- 
duction of a civil signature upon it, 
somewhat of franchise and privilege, 
as shall be shewn. 38rd. It has a 
ville, or city, or borough, that is the 
caput portus, for the receipt of ma- 
riners and merchants, and the se- 


curing and vending of their goods, 
and victualling their ships: So that 
a port is quid aggregatum, consist- 


ing of somewhat that is natural, 
viz., an access of the sea whereby 
ships may conveniently come, safe 
situation against winds where they 
may safely lye, and a good shore 
where they may well unlade; some- 
thing that is artificial, as keys, and 
wharfs, and cranes, and warehouses, 
and houses of common receipt; and 
something that is civil, viz., privi- 
leges and franchises, viz., jus appli- 
eandi, jus merecati, and divers other 
additaments given to it by civil au- 
thority.” Hale De Jure Maris [quot 
Hunter v. Northern Mar. Ins. Co., 13 


. No. 684, 3 Mason 153 [cit Hamburg- A. C. 717, 722 (cit Com. v..Huon Chan- 


a commercial point to which vessels 


resort ;*7 a harbor,+® where customs officers are es- 
tablished and where goods are either imported or ex- 
ported to foreign countries ;4° a haven, and something 


either on the sea coast or on a river, 


where ships stop for the purpose of loading and un- 
loading, from whence they depart and where they 
finish their voyages;°! a place where a vessel can lie 
in a position of more or less shelter from the elements 
with a view to the loading or discharge of cargo;>? 
a place where ships are accustomed to load and un- 
load goods, or to take on and let off passengers, and 
where persons and merchandise are allowed to pass 
into and out of the realm;°? a shelter;°* a sheltered 
inlet, cove, bay, or recess, into which vessels can enter 


SIS. Cos 
380, oo) 
quot Binney’s Case, 


Ltd. 24) Austraaces 
and substantially 
2 Bland (Md.) 


nel, etc., 
TAS se 


99, 156; Dalgleish v. Brooke, 15 Hast 
295, 303, 104 Reprint 856; and 
Cuzco, 225 KWed: 


partly quot The 
Lia £76 ; . S. v. Morel, 26 Fed. Cas. 
No. in, 807, Brunn. Coll. Cas. 373, 375 
(where it was added: “That is, for 
arriving and unlading ships, etc.’’)]. 

[b] The term “ports and havens,” 
within the rule that all ports and 
havens are within the body of the 
counties of the realm (a discredited 
common-law theory asserted in op- 
position to the doctrine of admiralty 
jurisdiction in ports or havens), 
means not merely port and haven 
towns, but all the tidewaters includ- 
ed within the harbors and franchises. 
De Lovio v. Boit, 7 F. Cas. No. 3,776, 
2 Gall. 398, 429. 

[ce] “Comn:mon ponds or watering 
places” said to lie within the equity 
of. the words ‘“‘ports and havens” as 
used _ in Statute of Charitable Uses 
(43 Eliz. c 4) see Paine v. Woods, 108 
Mass. 160, 169. ‘‘Haven’” see 29 C. J. 


Deeg its 

51. Curia Phillipica p 456 No. 35 
[quot Hamburg-American Steam 
Packet Co. v. U. S., 250 Fed. 747, 762, 
163 CCA 79; and cit Packwood v. 


Walden, 7 Mart. N. S. (La.) 81, 88]. 


[a] Applicable to Delaware break- 
ee ee Wm. Law, 14 Fed. 792, 
[b] Open roadstead.—(1) “A port 


denotes a place to which merchant 
vessels are in the thabit of going to 
load or discharge cargo, and not a 
place in an open roadstead at which 
no cargoes are ever discharged or 
unloaded.” The Belgian, [1916] 2 A. 


C. 1838, 185 [quot Com. v. Huon Chan- 
nel, ete., Ss: '\Co.,, Uta. 24 Airstho@ res 
Re 385, 1 394). (2) The term may 


properly be applied to or include an 
open roadstead which is the usual - 
place of loading and unloading car- 
goes. Cole v. Union Mut. Ins. Co., 12 
Gray (Mass.) 501, 518, 74 AmD 609; 
De Longuemere vy. New York F. Ins. 
Coz, 10° Johns: GN. Ys) 9120; a2 5eeit 
dis. op. in Wall v. East River Ins. Co., 
10 N. Y. Super. 264, 287]; Cockey v. 
Atkinson, 2 B. & Ald. 460, 106 Re- 
print 434 [eit Hamburg-American 
Steam Packet Co. v. U. S., 250 Fed. 
747, 762, 163 CCA 79]. 

[c] Place on high seas where 
ships are not accustomed to stop, or 
to take on or to discharge cargoes, 
where vesselS cannot anchor, and 
which is not a place of safety for 
either ship or goods, cannot be re- 
garded as a port. Hamburg-Ameri- 
can Steam Packet Co. v. U. S., 250 
Fed. 747, 764, 163 CCA 79. 

52. Hunter v. Northern Mar. Ins. 
Coszuts pp. Cas: 71%, 726 [quot St 
Paul & M. Ins. Co. v. Troop, 26 
Can. S.C. 5,05 Lroop) Weistusme ules 
& M., Ins. Co., 33 N. B..105, 108]. See 
Sailing Ship Garston Co. v. Hickie, 15 
Q. B. D. 580, 588 [quot Hamburg- 
American Steam Packet Co. v. U.S., 
250 Fed. 747, 768, 764, 163 CCA 79]. 


53. Hamburg-American Steam 
Packet Co. v. U. S., supra. 
54. Mobile Bay Pilotage Comrs. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


and in which they ean lie in safety from storm;*® the 
waters within the gate, or door, or outlet toward the 


sea.°S 


In the commercial sense and by the most ancient 
definitions, an inclosed place where vessels lade and 
unload goods for export or import.5* 
and lading and un- 
lading of ships in a manner preseribed by law, and 
near to which is a city or town for the accommodation 
of marines and the securing and vending of their 
merchandise ;°* a place where persons and merchan- 


In law, a place for arriving 


The Cuba, 28 Ala. 185, 196. 

55. Encyclopedia Americana [quot 
Straw v. Harris, 54 Or. 424, 103 P 
derek te CO Ms 

“Tt may generally mean a harbor, 
or shelter to vessels from storm.” 
De Longuemere v. New York F. Ins. 
Co., 10 Johns. (N. Y.) 120, 125. [quot 
dis. op. in Wall v. East River Ins. 
Co., 10 N. Y. Super. 264, 287]. 

[a] A cove, or recess of the sea, 
where there were three houses, a 
landing, and a wharf, and to which 
people did not resort to land their 
goods, was not a “port” within the 
meaning of the term as used in a ma- 
rine insurance policy. Hart v. Boston 
Mar. Ins. Co., 26 N. S. 427, 440. 

56. U. S. v. New Bedford Bridge, 
27 EF. Cas. No. 15,867, 1 Woodb. & M. 
401, 493. 

57. Devato v. Eight Hundred and 
Twenty-Three Barrels of Plumbago, 
20 Fed. 510, 515. 

fa] Place of actual use.—‘‘Not 
any place within the geographical 
limits of the same name where ships 
might load and unload, but where 
they in fact do so, i. e., where they 
are accustomed to do so.” Devato v. 


Eight Hundred and Twenty-Three 
Cae of Plumbago, 20 Fed. 510, 
516. 

[b] As used in charter party it is 


ordinarily understood in its commer- 
cial or business or popular sense, as a 
place where cargoes are loaded and 
discharged, and not as a fiscal port 
or pilotage district. The Skomvaer, 
286 Fed. 711, 714; Manchester Liners 
v. Virginia-Carolina Chemical Co., 204 
Fed. 564, 567, 123 CCA 90 [aff 194 Fed. 
436, 469]; Coffin v. Aldridge, [1895] 
2 Q. B. 366, 370;. Sailing-Ship Garston 
Co. ve HMickie, 15 DED se Db SOR LOST 
[cit Com. v. Huon Channel, etc., SS. 
Con ltd. 24 Austr Or Ey Rw3855'393 16 
Price v. Livingston, 9 Q. B. D. 679, 
681. See Charter Party 11 C. J. p 
382 and cross references thereunder. 

[ec] “Perhaps it is not possible to 
give an exact definition of what con- 
stitutes a ‘port’ for loading or dis- 
charging; but, that a place may bea 
port, it seems that it should have 
somewhere for vessels to lie safely, 
and a shore where goods may be 
safely landed; also that-there should 
be some conveniences for trade, such 
as wharves and warehouses, and 
that it should be a place to which 
vessels are allowed to come by the 
government of the country.’ Carver 
Carriage by Sea [quot Hamburg- 
American Steam Packet Co. v. U. S., 
250 Fed. 747, 762, 163 CCA 79]. 

58. The Wharf Case, 3 Bland 
(Md.) 3861, 869 (adding that in this 
(the legal) sense ‘‘a public port is a 
complex subject, consisting of some- 
what that is natural, as a conveni- 
ent access from the sea, a safe sit- 
uation against winds, and a _ shore 
upon w'hich vessels may well unlade; 
something that is artificial, as keys, 
wharves and warehouses; and some- 
thing that is civil, as privileges and 
regulations given to it by the govern- 
ment. <A public port often includes 
more than the bare place where ships 
lade or unlade; it is sometimes ex- 
tended many miles, including several 
places as members of the port; des- 
ignating one as a port of entry, and 
another as a port of delivery’’). 

[a] By the Roman law: “Locus 
conclusus, quo importantur merces, 
et unde exportantur.” Justinian Dig. 


PORT 
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dise are allowed to pass into and out of the realm, 
and at which customs officers are stationed for the 


purpose of inspecting or appraising imported goods.°?® 


In this sense a port may exist on the frontier, where 
the foreign communication is by land.°%° 


tisha: 


part of the law of nations that each nation may desig- 


50, 16, 59 [quot Bouvier lL. D.; Ham- 
burg-American Steam Packet Co. vy. 
U. S., 250 Fed. 747, 762, 163 CCA 79; 
Packwood Vie Walden; 7 Mart. N. sg 
(La.) 81, 88]; Pardessus Lois Mar. 
tit 1 p 179 [quot Devato v. Hight 
Hundred and Twenty-Three Barrels 
of Plumbago, 20 Fed. 510, 515] (add- 
ing, “idem et statio dicitur conclusus 
ac firmata”’ the latter meaning “A 
station (anchorage) is also so called 
when inclosed and made safe’’). 

59. Century D. [quot Hamburg- 
American Steam Packet Co. v. U. S., 
250 Fed. 747, 762, 163 CCA 79]. 

[a] As used in Rev. St. (1878) § 
2767 (1) providing that no merchan- 
dise shall be transported under pen- 
alty of forfeiture thereof from one 
port of the United States to another 
port of the United States, in a for- 
eign vessel, the word means “any 
place from which merchandise may 
be shipped” (Hartwell Lumber Co. v. 
U. S., 128 Fed. 306, 307; Petrel Gu- 
ano Co. v. Jarnette, 25 Fed. 675, 677), 
(2) or at which merchandise can be 


imported (Hartwell Lumber Co. v. 
Sif supra). 
[b] Distinction as used in rela- 


tion to collection of customs and in 
relation to regulation of commerce.— 
Within the meaning of Rev. St. 
(1878) § 2767, as used in tit 34 c 4, in 
relation to collection of duties on im- 
ports, the term may include any place 
from which merchandise can be 
shipped for importation or at which 
merchandise can be imported, but in 
tit 48 in reference to the regulations 
of commerce and navigation, and ec 
1, under that title in reference to 
recording and registry of vessels, it 
is not confined to that meaning. In 
the former case it means a port of 
entry; in the latter it is used in the 
general sense. The Lotus No. 2, 26 
Fed. 637, 640. 

[ec] “ ‘Port,’ as used in the reven- 
ue act, rests somewhat in theory, and 
involves intention ...and perhaps 
subsequent acts, to make its opera- 
tion effectual. The language of the 
statute is that it may include places 
where cargoes are received and dis- 
charged, thus indicating a distinc- 
tion between a commercial and a fis- 
cal port. It cannot be the intention 
of the law that a vessel must report 
at the barge office before it can be 
considered in port, since there are 
several piers or docks between that 
office and the mouth of the river.” 
Hartwell Lumber Co. v. U. S., 128 
Fed. 306, 308 (referring to the port 
of Chicago, in view of the purposes of 
the Dingley Act, in force July 24, 
1897). 

{d] Within meaning of terms 
“home” and “foreign ports” as used 
in regard to maritime liens attach- 
ing in the latter on the Missouri Riv- 
er, the word applies to places where 
steamboats may land with safety and 
lie moored to the shore, and not 
merely those places designated by 
acts of congress as ports of entry and 
for other purposes. Rees v. Steam- 
boat General Terry, 3 Dak. 155, 159 
13 NW 533. 

[e] Used in 54 Geo. III c 159, not 
in a geographical sense, but in its 
legal and proper sense, as denoting 
a place to which ships were or should 
be authorized to resort for loading 
and discharging. Nicholson y. Wil- 
liams, L. R. 6 Q. B. 632, 642. 


nate, upon its own terms, the ports and places within 
its territory for foreign commerce.° 
land and in England the right to erect a port is part 
of the royal prerogative; no port can exist except 
under the authority of the sovereign.®? 


Both in Seot- 


{f] As used in Australian Inrmi- 
gration Restriction Act of 1901-1908, 
means a shipping or commercial port 
in the ordinary sense. Muller v. 
Dalgety & Co., Ltd., 9 Austr. C. L. R. 
69350 Ose 

[g] As used in Lighthouse Act 
(1911-1915) § 13, it means a port in 
the commercial or business sense, and 
not as understood in pilotage regula- 
tions. Com. v. Huon Channel, etc., 
Sr Co., Ltd., 24 Austr. C. L. R. 385, 
394. 

Statutory definiticn of “port” 
Customs Duties § 4 note 14 [al]. 

60. Century D. [quot Hamburg- 
American Steam Packet Co. v. U. S., 
250 Fed. 747, 762, 163 CCA 79]. 

[a] Never consists, even partly, in 
land.—“‘Land, according to any defi-. 
nition, can never be considered as 
making a part of a port. A bank, 
quay, or wharf, is a necessary ap- 
pendage to it; and, according to the 
jurisprudence of this state, is always 
public and destined to the use of. all, 
as well as the port itself. But this 
public use cannot legally be extended 
farther than the bank or wharf, 
which is always distinct from allu- 
vion fully formed, and subjected by 
law to the ownership of private in- 
dividuals or public bodies.” Pack- 
wood v. Walden, 7 Mart. N. S. (La.) 
81, 88 (holding that a place formerly 
part of a port ceased to be so upon 
being occupied by alluvion). 

61. Cross v. Harrison, 16 How. (U. 
S.) 164, 14 L. ed. 889 [quot De Lima 
Vo, Bidwell, 4182: -U..S. Bh sal eSCur 743% 
749, 45 L. ed. 1041]. 

[a] “Any attempt to introduce 
foreign goods elsewhere, within its 
jurisdiction, is a violation of its sov- 
ereignty.”’ Cross v. Harrison, 16 How. 
(U. S.) 164, 196, 14 L- ed. 889 [quot 
De Lima v. Bidwell, 182 U. S. 1, 186, 
21 SCt 743, 45 L. ed. 1041). 

62. Hunter v. Northern Mar. 
Conse As Ceetaleudaor 

[a] English port, in theory at all 
events, is created by the crown. The 
creation of a port is part of the pre- 
rogatives of the’ crown. Sail- 
ing-Ship Garston Co. v. Hickie, 15 Q. 
BI Ds 5805 bob. 

[b] “Ports and havens are. not 
merely geographical expressions; 
they are places: appointed by the 
Crown ‘for persons and merchandises 
to pass into and out of the realm,’ 
and at such places only is it lawful 
for ships to load and discharge cargo. 
The assignment of such places to be 
‘the inlets and gates’ of the realm is, 
and always has been, a branch of the 
prerogative, resting, as Blackstone 
remarks: GBI, Coma wola dp. 263), 
partly upon a fiscal foundation in 
order to secure the king’s marine 
revenue. Their limits and bounds 
are necessarily defined by the au- 
thority which creates them, and the 
area embraced within those limits 
constitute the port.’’ Nicholson v. 
Williams, L. R. 6 Q. B, 632, 641. 

{c] “Port of Greenock.”—‘By a 
charter bearing date the 1llith of 
July, 1670, Charles II. granted to 
John Schaw, of Greenock, the lands 
and barony of Greenock, comprising 
the lands of Wester Greenock and 
other lands with the ground within 
the ebbing and flowing of the sea 
lying contiguous to the said lands. 
By the same charter he granted full 
power to the said John Schaw ‘to re- 
pair and build free ports, harbouries, 


see 
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In sea phrase, any safe station for ships.°? 

[§ 2] B. Port of Delivery.*4 In maritime law, 
the port of unlivery or destination of a ship as dis- 
tinguished from any port at which the ship touches 
in the course of the voyage for other purposes, such as 
for advice, refreshment, inquiry after markets, or in 
consequence of stress of weather or other necessity.°° 

[§ 3] C. Port of Departure.*® A well recognized 
term in the language of commerce,®’ meaning the port 
from which a vessel clears.®® 

[§ 4] D. Port of Discharge.°® In maritime law, a 
port where goods or ballast are unloaded, or some 
other act done which in effect terminates the voyage 
there.’° 

[§ 5] E. Port of Documentation. The port at 
which a vessel is documented, that is, registered or 
enrolled or licensed under the laws of the United 
States, whether permanently or temporarily." 

[§ 6] F. Port of Entry.7* Within the revenue 
laws a collection district or designated locality with- 
in and at which congress has extended a liberty of 
commerce in the United States.7% 

[§ 7] G. Port of Unlivery.74 In maritime law, 
the destination of a ship at which the cargo is dis- 
charged.*® 

[§ 8] H. Safe Port.7* A port which a vessel can 


and hayvening places upon any pairt 


PORT—PORTABLE 


enter and depart from without legal restraint and 
without incurring more than the ordinary perils of 
the sea.*7 

[§ 9] I. Other Phrases. “And such other ports 
and places in any part of the world as the master may 
direct,”7® “at [port] . . . or sailed,”’® “custom 
of the port,’’° “entering, leaving, or making use of 
any port in the district, #81. “final, port,’ ®?)fimab 
sailing . . . from her last port,”®* “from ports 
of the United States,’”’’* “in port,”®® “liberty to call 
at any ports in any order, 86 “next port reached,”§* 
“nort in the United Kingdom agreed to by the sea- 
Men), 2 Nom ot Boston, Ugo ‘Hort of Chicago,”?° 
“port of Hull,’”’®? “port of loading,”’®? “port of New 
Orleans,” ?* “port of New York, wo “port of ship- 
ment, 905 “port of Wilmington, 396 “port or ports, 
place or places ;’’®7 also, to. any port or ports what- 
soever and wheresoever.”®® 

PORTABLE. [§ 1] A. As an Adjective. Capable 
of being borne or earried;°® easily transported ;* 
movable. 

Portable engine.? An engine constructed with a 
special view to being readily removed from place to 
place, as distinguished from a stationary engine.* 

[§ 2] B. As a Noun. An article of personalty 
capable of being moved around; an article not per- 


Island is included); Devato v. Hight 


of the ground of the said lands, and 
gave, granted, and disponed the ‘Aaill 
privilege and liberty of free ports, 
harbouries, and havening places, per- 
taining to any other port, har- 
bourie, or havening place in this 
Kingdom, and haill petty customs, 
shoare silver, anchorage, assize boles, 
and other dewties whatsoever of the 
said ports or havening places.’ I 
think there can be little doubt that 
this was the origin of the port of 
Greenock; the language used points 
to that, and no evidence has been 
adduced of its existence at an earlier 
date.” Hunter v. Northern Mar. Ins. 
COMPLS A Cla L Teta. 

63. The Wharf Case, 8 Bland 
(Md.) 361, 369. 

64. “Delivery” see 18 C. J. p 477. 

65. In re The Two Catherines, 24 
F. Cas. No. 14,288, 2 Mason 319, 331. 

“Port of unlivery” see infra § 7. 

66. “Departure” see 18 C. J. p 491. 

67. The Belgia, [1916] 2 A. C. 183, 
185 [cit Com. v. Huon Channel, ete., 
Raed Ltd., 24 Austr. C. L. R. 385, 

68. In re The Dago, 61 Fed. 986, 
989, 10 CCA 224. 

[a] As used in regulation, requir- 
ing the master of the vessel about to 
depart from any foreign port for a 
port in the United States to procure 
“at such port of departure” a bill of 
health, means the port from which 
the vessel cleared, and not another 
port at which she last stopped while 
bound to the United States. The 
Dago, 61 Fed. 986, 989, 10 CCA 224. 

69. “Discharge” see 18 C. J. p 
1048. 

“Final port of discharge” see Final 
25 On todiDielted \mote: 86. 

“ast port of discharge” see Last 
36 C. J. p'955 note 76. 

“Port of destination” distinguished 
Ce et aa USNC. D Ole noce 
85 : 

70. Schermacher v. Yates, 57 Fed. 
668, 669. See also U. S. v. Barker, 24 
F. Cas. No. 14,516, 5 Mason 404. 

“Port of discharge” as used in poli- 
cies of marine insurance see Marine 
Insurance §§ 82-85. 

Tin Up oe Sips Mortsagen Act 
(1920) § 30 subs B [cit In re The 
Lincoln Land, 295 Fed. 358, 361]. 
And see Shipping [36 Cyc 17]. 

72. “Entry” see 20 C. J. p 1274. 

TVounCross ve ahlarnson, 


(U. S.) 164, 196, 14 L. ed. 889 [quot 
De Lima vy. Bidwell, 182 U. S. 1, ; 
21 SCt 748, 45 L. ed. 1041]. 

74. “Unlivery” see [39 Cyc 837]. 

75. In re The Two Catherines, 24 
eke No. 14,288, 2 Mason 319, 330, 

76. “Safe” see [34 Cyc 1824]. 

77. Atkins v. Fibre Disintegrating 
Co., 2 F. Cas. No. 601, 2 Ben. 381. 

78. Turtle v. Northwestern SS. 
Co., 154 Fed. 146, 147. 
patet Olsen v. Hunter, 54 Fed. 530, 

80. In re The Joseph W. Brooks’ 
Cargo, 122 Fed. 881, 884 (as to dis- 
charging cargo, the practice or usage 
based on the facilities for unloading 
vessels). 

Customs and usages generally see 
Customs and Usages 17 C. J. p 444. 

81. Humber Conservancy Bd. v. 
Federated Coal, etc., Co., Ltd., [1928] 
Va, B.3492; 495, 

82. See Final 25 C. J. p 1131 note 

83. Price v. Livingston, 9 Q. B. 
D6 9) “681. 

84. Knott v. Botany Worsted 
I, GOs 2LISCt S00 32, 45 
4 The Tampico, 151 Fed. 
689, 691. 

85. Patrick v. Commercial Ins. Cor, 
Ii Johns. GNs YY.) 9) 1255 The Rouma- 
nian>s EVOL Ci eAN Ce 124 eEtumteriny: 
Northern Mar. Ins. Co., Ltd., 13 App. 
Cas. 717, 730; The Eden Hall, [1916] 
He Ay iyfeys The Mowe, baal Ya hist od 
a 86. Col cone v. Macca [1895] 2 Q. 

ESO 

87. Seal ‘Next 46 C. J. p 476 note 


88. Atty.-Gen. v. Fargrove Steam 
Nava Cota 523 oe Res OMe. 

89. Martin V7 ) Bilton, -49* “Mete: 
(CUBIC Bu Gls SB YATE 

90. Hartwell Lumber Co. v. U. S., 
128 Fed. 306, 308. 

91. Kingston-upon-Hull Dock Co. 
v. Browne, 2 B. & Ad. 438, 54, 22 ECL 
28, 109 Reprint 1059. 

92. Equitable Safety Ins. Co. v. 
Hearne, 20 Wall. (U. S.) 494, 496, 22 
L. ed. 398 j 

As used in policies of marine in- 
guraace see Marine Insurance §§ 82- 

“Loading” see Load § 4. 

93. Mobile Mar. Dock, etc., Ins. Co. 
v. McMillan; 27 Ala. 77, 100. 

94." Trundy. vy. The Tawtemio, 53 


16 How. !] Fed. 835 (holding that North Brother 


Hundred and Twenty-Three Barrels 
of Plumbago, 20 Fed. 510, 515 (where 
Spuyten Duyvel, Throg’s Neck, and 
Sandy Hook are said to be within the 
legal limits of the port). 

95. Union Slate Co. v. Tilton, 73 
Me. 207, 210, 211 (a term whose stat- 
utory meaning has been held to in- 
clude a shop or storehouse whence 
goods are sold or delivered, although 
Re mile from the railway sta- 
tion). 

“Shipment” see [35 Cyc 2016]. 

96. Manchester Liners v. Virgin- 
jia-Carolina Chemical Co., 194 Fed. 
463, 469 [aff 204 Fed. 564, 567]. 

97. Maritime Ins. Co. v. Alianza 
Ins: Co., [1907] 2 KK. B. 660) (¢620Gs 
used in a marine insurance policy 
“the words have not, in my opinion, 
become a stereotyped expression, so 
as to have acquired a customary 
meaning at Lloyd’s’’); Crocker v. 
Sturge, [1897] 1 Q. B. 330, 334; The 
Aikshaw, 9 T. L. R. 605, 606. 

98. Cockey v. Atkinson, 2 B. & 
Ald. 460, 106 Reprint 434 [cit Ham- 
burg-American Steam Packet Co. v. 
U. S., 250 Bed. 747, 762, 163 CCA 79] 
(construed as “place or places”). - 

99. Webster New Int. D. [quot 
McDonough v. Almy, 218 Mass. 409, 
416, 105 NE 1012, AnnCas1915D 855]. 

1. Webster New Int. D. [quot Mc- 
Donough v. Almy, supra]. 
ance Goff v. Pope, 83 N. C. 1238, 124, 

{a] Distinguished from “station- 
ary.”—Goff v. Pope, 83 N. C. 123, 125. 

[b] “Portable railway track, set 
up in sections.’—Lakewood En- 
gineering Co. v. New York Cent. R. 
Go.; 6259) Weds! 61, 162; 170! CCAS: 
“Movable” see 42 C. J. p 1410. 

3. “Engine” see 20 C. J. p 1260. 

[a] As not subject to mechanics’ 
lien for performing labor or furnish- 
ing materials for erecting, altering, 
or repairing a house or oe see 
Thompson Mfg. Co. v. Smith, 67 N. H. 
409, 29 A 405, 406, 68 AmSR 679. 

4 Greenwood v. Maddox, 27 Ark. 
eae: Boe See Goff v. Pope, 83 N. C. 
[a] Engine set up upon a con- 
crete foundation and permanently at- 
tached thereto for the purpose of 
being used two or three years is a 
stationary engine, not a portable one. 
McDonough vy. Almy, 218 Mass. 409, 
416, 105 NE 1012, AnnCas1915D 85. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


manently affixed to realty. 
PORTABLE ENGINE.® 
PORT AUTHORITIES." 


tions and discipline of a port.® 
PORT CHARGES.® 
PORTE-COCHERE. 


from the French.?° 


vehicles to drive into a courtyard.1! 
the United States it is applied erroneously to a cov- 
ered carriageway, or carriage porch.?” 
it may or may not be inclosed by gates or doors, the 
inclosed porte-cochere being well-known in this 
However, in this country, it is not used 
exclusively to signify a carriage porch.'4 
PORTER.'® A malt liquor of a dark brown color, 
moderately bitter, and possessing tonie and intoxi- 


country.1 


In commercial business 
language, those authorities who enforce the regula- 


A term, derived from “porte 
(gate) and cochere from “coche” (coach), borrowed 
It is a large gateway allowing 


PORTABLE—PORTION 


containing a certain percentage of alcohol.!7 
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Also, é 


person who carries burdens, etc., or runs errands for 


PORTICO.?+° 


hire; as a railway or dock porter.!8 
A word usually applied to a shelter 


: in front of a door, although formerly in its classie 
sense, and possibly still in close discrimination sug- 


” 


Sometimes in 


In this sense 


tion.34 


eating qualities ;1° a certain liquor, made from malt, 


5. See Pintsch Compressing Co. v. 
Buffalo Gas Co., 280 Fed. 830, 838. 

6. See Portable § 1 text and 
note 4. 

7. See Port ante. 

“Authorities” see 6 C. J. p 863. 

8. See Sailing-Ship Garston Co. v. 
Hickie, 15 Q. B. D. 580, 590. 

9. See Commerce § 165; 
[se Cyc S54. 

“Charges” see 11 C. J. p 295. 

10. Conrad v. Boogher, 201 Mo. A. 
644, 214 SW 211, 215. 

11. Hartt v. Rueter, 223 Mass. 207, 
111 NE 1045, 1047. 

12. Hartt v. Rueter, supra. 

“The use of the term, common in 
the United States, signifying a car- 
riage porch, is erroneous.” Sturgis 
Architecture & B. D. [quot Conrad 
v. Boogher, 201 Mo. A. 644, 659, 214 
SW_ 211]. 

13. Conrad v. Boogher, supra. 

14 Conrad v. Boogher, supra. 

15. Porter as: e 
Intoxicating liquor see Intoxicating 

Liquors § 17 text and note 82 
Subject to internal revenue tax see 

Internal Revenue § 143 text and 

note 11 

16. Webster D. [quot State v. 
Oliver, 26 W. Va. 422. 426, 53 AmR 
Lois 

17. Murphy v. Montclair Tp., 39 
INO, a) 67.3) -67.6. 

18. Century D. 

Porter on Pullman car as employee 
see Employee 20 C. J. p 1243 note 18. 

[a] Baggage porter employed on 
a railroad under federal control is 
not an “officer of the United States.” 


Shipping 


Krichman v. U. S., 256 U. S. 363, 365, 
41 SCt 514, 65 L. ed. ae 

19. See Piazza 48 C. J. p pte 

As building see Building 9 C.ads Dp 
685 note 93 [a] (14). 

20. See Atty.-Gen. v. Ayer, 148 


Mass. 584, 587, 20 NE 451 (compar- 
ing the word with the term ‘ ‘porch’’). 

fa] “Marquee” included in term. 
—Baltimore v. Nirdlinger, 131 Md. 
600, 102 A 1014, 1019. 

21. See Porch ante. 

[a] “Porch” included in term.— 
Atty.-Gen. v. Ayer, 148 Mass. 584, 20 
NE 451, 452. See Garrett v. Janes, 
65 Md. 260, Ore 597,00: 

22. Hieronimus v. Moran, 272 Ill. 
254, 111 NE 1022, 1025. 

23. See generally Descent and Dis- 
tribution 18 C. J. p 795; Wills [40 
Cyc 951). 

Portion: 

Body of turnbuckle see Body 8 C. J. 

p 1135 note 60[d 
Pe ane, Disposable Portion 18 

J. p 78. 
Marriage see Marriage Portion 38 C. 

J. p-1363. 

24 Worcester D.. [q 
son v. Dickison, 138 Ill. 
NE 792, 32 AmSR 163]. 

25. See National Bank of Repub- 
lice: Bela ces 69 Minn. 24, 28, 71 
NW 91 


uot Dicki- 
541, 544, 28 


“Division” see 18 C. J. p 1407. 
gecna See Parcel 46 C. J. p 1178 notes 

27. Worcester D. [quot Dickison 
v. Dickison, 138 Ill. 541, 544, 28 NE 
792, 32 AmSR 163]; Holly v. State, 54 
Ala. 238, 240; Lewis’ App., 108 Pa. 
133, 136; ‘Diffie v. White, (Tex. Civ. 
A.) 184 SW 1065, 1067. See Bourne v. 
Buckton, 2 Sim. N. S. 91, 42 EngCh 
91, 61 Reprint 275. 

{a] “A portion of a town is a part 


or fraction of the whole.” Peo. v. 
Schillinger, 815 Ill. 621, 623, 146 NE 
kk “Part” see 46 C. J. p 1385 note 


“a8. Worcester D. 
v. Dickison, 138 Ill. 541, 544, 28 NH 
792, 32 AmSR 163]; Lewis’ App., 108 
Pa. 133, 136 [quot Rankin’s Hst., 41 
Pa. Super. 440, 415]; Henley v. Robb, 
86 Tenn. 474, 7 Sw 190, 192. See 
Bourne v. Buckton, 2;Sim. N. ‘Sa.91, 
42 EngCh 91, 61 Reprint 275. 

“The words ‘portion’ and ‘share’ 
are convertible terms, 1 Jarman on 
Wills, 309, and refer to parts of some 
general whole.’ Rankin’s Hst., supra. 
“Share” see [35 Cyc 1453]. 

29. Stubbs v. Abel, 114 Or. 610, 
233 P 852, 859, 236 P 505. 

fa] “Portion of my property re- 
maining” is a phrase said to be suffi- 
cient, in a will, to pass real estate 
unless restrained by the context, or 
unless the provisions of the will 
show that the words were meant to 
apply only to personal property. 
Wheeler y. Dunlap, 13 B. Mon. (Ky.) 
291529 oe 

“Legacy” see Wills [40 Cyc 994]. 

30. Trafford v. Ashton, 1 P. Wms. 
415, 418, 24 Reprint 451 (where this 
definition was given as a reason why 
eertain ‘‘portions,’’ directed to be 
raised by will for the _ testator’s 
daughters, should be raised by sale 
or mortgage and not deferred until 
they could be paid from rents). See 
Butler v. Dunscombe, 1 P. Wms, 448, 
457, 24 Reprint 466, 2 Vern. Ch. 760, 
23 Reprint 1096. 

[a]. Not necessarily sum to be 
paid in gross, since it may be both 
vested and directed to be paid out of 
the profits see Evelyn v. Evelyn, 2 P. 
Wms. 659, 672, 24 Reprint 904. 

[b] “wo ways of raising’ por- 
tions: the 1st, by sale or mortgage; 
the 2d by perception of profits’ see 
Evelyn v. Evelyn, 2 P; Wms. 659, 669, 
24 Reprint 904. 

31. Weaver v. Weaver, 109 Ill. 225, 
231 [dist Pavlicek v. Roessler, 121 Ill. 
A. 219, 222, 3 

32. Pavlicek v. Roessler, supra. 
Morro ee share” see 18 C. J. p 
33. Bouvier L. D. 
v. Dickison, 138 Ill. 


[quot Dickison 


[quot Dickison 
541, 544, 28 NE 


792, 32 AmSR 163; Lewis’ App. 108 
Pa. 133, beng pS Est., 41 Pa. 
Super. 410, 415]. See Phelps. v. 


Phelps, 55 Conn. 359, 361, 11 A 596. 
[a] Similar definitions.— (1) 


gesting length and a roof supported by pillars.?° 
‘Also defined as a porch;?1 a veranda.?? 
PORTION.?° A word variously defined as, or used 
as meaning, a division;?‘ a division, as distinet from 
its minor parts;?> a parcel;?* a part;?7 a share.?§ 
The term may be employed as referring to a legacy,?°® 
a provision for marriage,?® a widow’s award*+ or 
distributive share,*? that part of a parent’s estate, or 
of the estate of one standing in the place of a parent, 
which is given to a child,?* or as implying either a 
provision from a parent’s property or a marriage por- 


part of an inheritance given to a 
child.” Hope v. Rusha, 88 Pa. 127, 
pS 3a (2) “The share falling to a 
child from a parent’s estate or from 
the estate of any person bearing a 
Similar relation.” | Stubbs v. Abel, 
114 Or. 610, 626, 2338 P 852, 286 P 505. 

[b] “Portions for children.”—(1) , 
Generally understood to be sums of 
money secured to children out of 
property springing from, or settled 
on, their parents. In re Stephens, 
[1904] 1 Ch. 322, 327; Jones v. Maggs, 
9 Hare 605, 607, "41 EngCh 605, 10 Eng 
L&Eq 159, 68 Reprint 654. (2) And 
although there may, no doubt, be cas- 
es in which provisions for children 
out of property in which the parents 
take no interest may well be called 
“portions,” such provisions would 
only receive that designation where 
the nature or context of the instru- 
ment gives them that character. 
Jones v. Maggs, supra (‘“‘where there 
is a gift to children both of capital 
and income, and there is nothing in 
the nature or context of the instru- 
ment to impress upon the gift the 
character of a portion, I do not think 
it would be called a portion in the 
ordinary sense of the word, or ought 
to be so considered within ‘the mean- 
ing of this Act of Parliament’). 

[c] Implying vested or not vest- 
ed estate.—Smith v. Edwards, 88 N. 
Y. 92, 108 [cit Dougherty v. Thomp - 
son, 167 N. Y. 472, 485, 60 NE 716013 
In re Miller, 2 Lea (Tenn. ) 54, 57. 

[a] Indicating intention to divide 
when used in a will containing a 
power of appointment see Thrasher 
yee elena: 35 W. Va. 524, 527, 14 SE 


[e] Accrued shares will not pass 
under word in wil.—Jarman Wills 
(R. & T. 5th Am. ed) p 562 [cit Glo- 
ver v. Condell, 163 Ill. 566, 598, 45 
NE 1738, 35 LRA 360]; Henley v. 
Soe 86 Tenn. 474, 481, 7 SW 190. 

[f] “Amount given” synonymous 
with “shares” and “portion.” Hen- 
ley v. Robb, 86 Tenn. 474, 481, 7 SW 
LO, LOS: 

[g] In Provincial Act (4 Wm. & 
M c 2) relating to distribution of 
intestate estates see Sheffield v. Lov- 
ering, 12 Mass. 490, 491. 

[h] Within seconds section of 
Thellusson Act (30 & 40 Geo. III ¢ 
94) see In re Stephens, [1904] 1 Ch. 
322, 328; Mackay v. Mackay, [1909] 
Si KOby aia)? Are tous v. Colquhoun, 
[1907] S. C. 346; Moon v. Moon, 2 F. 
(Ct. Sess.) 201; Jones v. Maggs, 9 
Hare 605, 606, 41 EngCh 604, 68 Re- 
print 654; Eyre v. Marsden, 2 Keen 
564, 15 EngCh 564, 48 Reprint 744; 


Bourne v. Buckton, 9 Sim. N. S. hay 43 
EngCh 91, 61 Reprint 275. 
34. Wood Vv. Briant, 2 Atk. 521, 


522, 26 Reprint 713. 

[a] When applied to property ac- 
quired from one’s ancestor, the word 
is the most comprehensive that can 


“The |] be used, broad enough to inelude, and 


YY 


1088 [49 C.J.] 


Phrases: 


portion,”’+® “other portions of said 
tion of a carease or Gareases, 
heritanee, 
roadbed,’’4> “portion or block,’’*® 


tion, 


PORTLAND CEMENT.®*° 

PORT OF DELIVERY.®! 

PORT OF DEPARTURE.*? 
PORT OF DESTINATION.®$ 
PORT OF DISCHARGE.*# 
PORT OF DOCUMENTATION.®5 
PORT OF ENTRY.°°® 


PORT OF REGISTRY OR ENROLLMENT.*? 


PORT OF UNLIVERY.*$ 
PORTO RICAN.®?® 
PORTO RICO.°° 


intended to cover, all the property or 
estate thus received. Lewis’ App., 
10S Pal l33,, dee 

[b] When used with reference to 
gift inter vivos which shall operate 
as ademption of legacy, it is clearly 
of technical import and is generally 
used for the purpose of indicating or 
signifying that part of a person’s es- 
tate which a child would be entitled 
to upon the death of such person, but 
which has been given to the child 
by such person, while living, as an 
advancement or provision. State v. 
Crossley, 69 Ind. 203, 209 (adding that 
where there is great disparity be- 
tween the gift made inter vivos and 
the legacy bequeathed in the will, the 
amount of the legacy being largely 
in excess of the gift, the gift can- 
not be regarded as either a portion 
or advancement, within the legal 
meaning of the terms, which will op- 
erate as an ademption or a satisfac- 
tion pro tanto of the legacy, unless 
the testator in making the gift de- 
elared his intention, or unless the 
circumstances clearly indicate such 
intention, that the gift shall so op- 
erate). 

“Marriage portion” see 38 C. J. p 
1363. 

35. See dis. op. in Mathews v. 
Foggitt Jones, Ltd., 37 Austr. C. L. R. 
455, 463 (‘cert ainly an expression 
which applies primarily and natural- 


ly to a portion of any size what- 
ever’). 

36. See Lowermost 38 C. J. p 325 
note 33 [a]. 

87. See Business 9 C. J. p 1105 
note 75. 

GSuartcev, eo. Lil, Lets, 49 
NE 539, 540 


See Greater 28 GC. J. p 825 note 


ee of Briggs, 186 Cal. 351, 
199 P 322, 32 
See Oke 46 C. J. p 1149 note 

21 

42. See Mathews v. Foggitt Jones, 
Ltd., 37 Austr. C, L. R. 455, 458 (con- 
struing an act providing that any 
portion of a carcase shall not be 
brought inte a certain area except 
under certaX conditions; ‘a sau- 
sage, the cu.uposition of which was 
unknown except that it contained ei- 
ther pork or beef or both,” is not “as 
an integer a portion of a ‘carcase”). 

43. Robbins v. Smith, 72 Oh. St. 
1, 73 NE 1051, 1054. 

44. Couch y. Louise, 16 Man. 656, 
661, 5 WestLR 482. 
| 45. Gibson v. Georgia L. Ins. Co., 
17 Ga. A. 48, 86 SE 335, 336 (includes 
curbing or curbstone along. the 
street). 

46. Peo. v. Miller, 100 Misc. 318, 
328, 165 NYS 602. 

47. Edgeworth v. Edgeworth, Beat- 


“Any portion,’?> “beginning from the 
d d f=) ° 

lowermost portion thereof,’’?® “business portion,’?* 
“cost of certain portions,’’?’ “ereater portion,’’?® “his 


42 “yortion of said in- 
43 “yortion of the road,’+* “portion of the 
“reasonable por- 
47 “cueh portion of any street or streets as shall 
be occupied by said railway;’’+8 also, “that portion 
of my estate hereby willed to my three children.”*® 


An island which had been for 


PORTION—POSE 


street,”41 “por- 


some months under military oceupation by the United 
States as a conquered country, when by the second 
article of the treaty of peace between the United 
States and Spain, signed December 10, 1898, and rati- 
fied April 11, 1899, Spain ceded to the United States 
the island, which, upon such ratification, ceased to be 
foreign to the United States.°* 

PORTRAIT. °? 
the Latin,®* and meaning a picture drawn after the 
hife;°* a picture which has been painted from the 


A word deriving originally from 


life as a likeness or presentment of the person or 
persons the subject of the picture,®® or a replica or 
copy of such a picture.°® 

PORT RISKS.°* 

PORTUS EST LOCUS IN QUO EXPORTANTUR 
ET IMPORTANTUR MERES.°® 


PORT 


WARDEN.®?® 
some ports to oversee the administration of the local 


An officer ienteeetan in 


regulations; a sort of harbor master.’ 
0 PORT WORTHY."! 


ty 328: , Lacey v. Harrington, (Pr: 
Edw. Isl.) 8 HastLR 125, 127. 

48. Winnipeg St. R. Co. v. Winni- 
pes Blectric St. R. Co., 9: Man. 219, 


49. Davenport v. Kirkland, 156 Ill. 
169, 40 NE 304, 307. 


50. See Cement 11 C. J. p 47 text 
and note 68. 

51. See Port § 2. 

52. See Port § 3. 

53. See Destination 18 C. J. p 974 


text and note 85. 
As used in policies of marine in- 
facay tos see Marine Insurance §§ 82-— 


54. See Port § 4.’ 

55. See Port § 5. 

56. See Port § 6. 

57. See oulppt re. Es6asCy.eo Lie 

58. See Port § 

59. See Porto aise post. 

As citizen of United States see 


Citizens § 13 text and note 99. 

60. Porto Rico: 

Civil law in see generally Modern 

Civil Law 40 C. J. p 1235 
Copyright laws in ce Copyright and 

Literary Property § 73 

61. De Lima v. Bidwell, 182 U. S. 
LES 0 19 2 St 743.045 L. ed. 1041. 

[a] Customs duties with respect 
to see Downes v. Bidwell, 182 U. S. 
244, 287, 21 SCt 770, 45 L. ed. 1088 
[eit Pee. ve Bingham, 189 Ni Yo 124, 
129, 81 NE 773]; Dooley v. U. S., 182 
LS. 222 0234, N21 SCE W62) 45 Tat ede 
1074 [foll Armstrong ULAR Sey Spell 
S.. 243.921 SCt 82%, 845) EL: ed. 1086]. 
eae also Customs Duties § 4 note 18 
a 

[b] Power of governor to demand 
extradition under 81 U. S. St. at L. 
pp 77, 80, 81 see Peo. v. Bingham, 189 
N. Y. 124, 1380, 81 NE 778. See gen- 
erally Wxtradition 25 C. J. p 252. 

62. See Negative 45 C. J. p 603; 
Painting 46 C. J. p 1170; Photograph 
ne Ji) pyl0bdswiPicture, 48 iC) Seep 

79. 

Sufficiency of performance of con- 
tract to paint portrait see Contracts 
§ 768 note 30:[a] (1). 

63. See cases infra this note. 

[a] Derivation, signifying thor- 
oughness.—"‘The word is evidently 
taken from the Latin word, ‘petra- 
here,’ or ‘pertractare,’ both of which 
words derive their force from being 
compounded, in part, of the preposi- 
tion per, which, when used in compo- 
sition, signifies doing an act com- 
pletely, thoroughly, or. with labor; 
as in our word ‘perfect,’ and the Latin 
word ‘perfectum.’ ” Leeds v. Am- 
herst, 18 Sim. 459, 36 EngCh 459, 60 
Reprint 178. 

[b] “In an edition of Richelet’s 
Dictionary, which was printed in the 
year 1732, Richelet speaks of the 
word ‘portrait’ as a French word, and 


POSE. Affirm;*? to state as a proposition.7® 


he explains the meaning in Latin, 
and then gives an interpretation of it 
in French. He says ‘Portrait, Imago 
picta, effigies. Le mot se dit des hom- 
mes Seulement, et en parlant de pein- 
ture. C’est tout ce que représente 
une personne d’aprés nature avec des 
couleurs.’ ” Leeds v. Amherst, 13 
ean. 459, 36 EngCh 459, 60 Reprint 

64. Johnson D. [quot and expl as 
follows: ‘That is, corresponding to 
the life,’ in Leeds v. Amherst, 13 
Sim. 459, 36 EngCh 459, 60 Reprint 


178]. 

{a] With painters, ‘“‘portraits’”’ are 
pictures of men and women, either 
heads or greater lengths drawn from 
the life. The word is to distinguish a 
face painting from historical paint- 
ing. Bailey D. [quot Leeds v. Am- 
herst, 13 Sim. 459, 36 EngCh 459, 60 
Reprint 178]. 

[b] “Resemblance dune per- 
sonne.”—Fleming & T. French D. 
[quot Leeds v. Amherst, 13 Sim. 459, 
36 EngCh 459, 60 Reprint 178]. 

[ec] Not confined to objects exclu- 
Sively human.—Leeds v. Amherst, 
ieee 459, 36 EngCh 459, 60 Reprint 
[ad] “[Except] portraits of myself 
and all my family and other por- 
traits,” as used in a will, was held to 
include only portraits of the testa- 
tor and of his family and friends, and 
not to include old masters and por- 
traits of a historical character. Jn 
re’ Layard, 85 Ls J. Ch. 505, 515, bis 

65. In re Layard, supra. 


66. In re Layard, supra. 

67. See Marine Insurance § 86. 

68. “A port in a harbor where 
goods are exported or imported.” 


Given aS a maxim in Morgan Leg. 


“Port” defined see ante. 

69. “Port” see ante. 

“Warden” see [40 Cyc 394]. 

70. Black L. D. 

[a] ‘The office of port warden is 
not a permanent office. The wardens 
have no estate in the office: the ap- 
pointees are merely servants of the 
city, removable at pleasure.” St. 
John Port Wardens vy. McLaughlin, 
SN. B. Bq. 175, °179, .26)-Cank@tOce 
Notes 385. 

71. As contrasted with the term 
“seaworthy” see Gartside v. Orphans’ 
Ben. Ins..Co., 62 Mo. 322, 325. 

72. Standard D. [quot Campbell 
v. Morris, 224 Ill. A. 569, 573]. 


73. Standard D. [quot Campbell 
v. Morris, supra]. 

fa] “Impostor” distinguished.— 
eat eate v. Morris, 224 Ill. A. 569, 

[b] “Poses as a Mason in good 
standing” is not libelous per se. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“er. 


POSITION."+ 


posture ;§? rank.®? 


Of a civil status, an indefinite term which may in- 
elude that of an officer or may be limited to that of 
an employee;** a place analogous to an office in that 
the duties which pertain to it are permanent and 
fixed, but, differing therefrom in that its duties may 
be nongovernmental and not assigned to it by any 
public law of the state,** either directly or by dele- 


gated authority.’* 
Phrases: 


“position or grade;’’®! also, “ 


POSITIVE.®? [§ 1] A 


i v. Morris, 224 Ill. 


74. Position: 
Confidential see Confidential 12 C. J. 

p 420 note 60 [a]. 

Lap see 36 C. J. p 720 note 37 [a]. 
[a] As used in collective sense.— 
Wintersteen v. New York, 220 N. Y. 

SY ea Po NE 17,18. 

75. Webster D. [quot Ittenbach v. 
Thomas, 48 Ind. A. 420, 96 NE 21, 27]. 

“Place” see 48 C. J. p 1211. 

76. Webster D. [quot Ittenbach v. 
Thomas, 48 Ind. A. 420, 96 NE 21, 27]. 

“Site” see [36 Cye 462]. 

77. Webster D. [quot Ittenbach 
v. Thomas, 48 Ind. A. 420, 96 NE 21, 
27]; Jones v. -Tuck, 48 N. C. 202, 205. 

“Situation” see [32 Cyc 462]. 

78. Webster D. [quot Ittenbach v. 
Thomas, 48 Ind. A. 420, 96 NE 21, 27]. 

79. Worcester D. [quot Jones v. 
Tuck, 48 N. C. 202, 205]. 

80. Webster D. [quot Ittenbach v. 
Thomas, 48 Ind. A. 420, 96 NE 21, 27]. 

“Station” see [36 Cyc 925]. 

81. Worcester D. [quot Jones v. 
Tuck, 48 N. C. 202, 205). 

82. Matter of Brown, 80 Misc. 4, 
141 NYS 193, 195. 

“Rank” see [33 Cyc 1411]. 

83. See Peo. v. England, 16 App. 
Divi797799; 45 NYS o1 2. 

[a] “Office” used as synonymous 
in St. (1852-1883) P. L. p 136 see Col- 
quitt v. Simpson, 72 Ga. 501, 510. 


A. 569, 


{[b] Implying legal status.—Mor- 
aye v. Baker, 49 Misc. 327, 99 NYS 

US 

[c] In New York (1) while it may 


include some offices, it is limited to 
subordinate positions, and it is impos- 
Sible to draw any line and say what 
offices lie within it or without it. 
Peo. v. England, 16 App. Div. 97, 102, 
45 NYS 12. (2) It does not include a 
member of a board of assessors who 
act upon their own responsibility 
@eo. v. Van) Wyck, “57° N.Y. 1495, 
505, 52 NE 559) (3) or the clerk of a 
police court, he being a chief clerk 
(Peo... v. England, supra). (4) As 
used in the Civil Service Law it was 
said not to denote a subordinate place. 
Peo. v. Purdy, 221 N. Y. 396, 117 NE 
609, 610. (5) AS meaning places in 
the classified service, and not office 
titles see Peo. v. Moskowitz, 175 App. 
Div. 710, 162 NYS 453, 454. (6) A 
regular clerkship is a position in the 
classified municipal civil service sub- 
ject to competitive examination. Peo. 
v. McAdoo, 113 App. Div. 770, 99 NYS 
324, 325. (7) As used in the Veteran 
Act St. [1896] c¢ 821) the term is in- 
tended to embrace all subordinate 
places in public service. Peo. v. Van 
Wyck, 157 N. Y. 495, 504, 52 NE .559. 
(8) It does not include a tax apprais- 
Peo. v. Glynn, 56 Misc. 35, 106 
NYS! 956. 959. 

{d] Held to include the place of: 
(1) Assistant building inspector. 
McGrath v. Bayonne, 85 N. J. L: 188, 
89 A 48, 50. (2) Bridge tender ap- 


pointed by the board of public works. 


[49 C. J.—69] 


Place;*® site;7® situation;7? the 
spot where a person or thing is placed or 
place;*® the state of being placed ;7° station ;°° also, 


“Change of position,”’’® “congressional 
position,”’? “position higher in rank,’’®’’ “position of 
peril,”®® “position ‘of responsibility and trust,’ ”®° 
present positions. 
. In General. 


POSITION—POSITIVE 


takes a 


[49 C.J.] 1089 


arbitrarily laid down;* certain;°® confident;®7 de- 
cisive;?* determined by declaration, enactment, or 
convention, and not by nature;°® direct;! express ;? 


incontestible;* indisputable ;* not admitting of doubt, 


niable.1! 


discretionary.!* 


92 
Absolute ;°# 


Lewis v. Jersey City, 51 N. J. L. 240, 
243,17 A112. (3) Clerk in city treas- 
urer’s office. MacDonald v. Newark, 
55 NJ. L267; 26 A 82.) (4) Deputy 
warden of Hudson County almshouse. 
Stewart v. Hudson County, 61 N. J. L. 
117, 118, 38 A 842. (5) Guard or keep- 
er of county jail when employed for 
no special length of time. Cavenaugh 
v-Essex County, 58 N. J. L. 531, 533, 
San AN O43: (b) Janitor of county 
courthouse. Peterson v. Salem Coun- 
t5='639 ING Jet LL. (57 pe AOS A 7844 845): 
Bilderback v. Hudson County, 63 N. 
J. L. 55, 42 A 843, 845; Daily v. Es- 
sex County. -5S Nw. J 319) 83 VA 739. 
See Kitterman v. Wapello County, 
137 Iowa. 2%5, 115 NW 13; 14 

[e] Does not include the place of 
a carpenter, employed by the day 
only, upon such services in the line 
of his trade as might be directed from 
time to time by his superior. Kreigh 
v. Hudson County, 62 N. J. L. 178, 179, 
40 A 625. 

84. Peo. v. Coffin, 282 Tll. 599, 119 
NE 54, 57; Fredericks v. West Hobo- 
ken; 82 Ni J. Ll. 200,;°82 “A 528, 529 
[quot State v. Cole, 38 Nev. 215, 148 
P 551 ; Brodman v.. Rade, 101 

7, 128 A=249-.250i1: 

{a] Thus, as used in statutes re- 
stricting discharge of veterans (1) 
from public service, in New Jersey, 
the word is defined: “A place, the 
duties of which are continuous and 
permanent, analogous to those of an 
office, and which pertain to the posi- 
tion as such” (Stewart*v. Hudson 
County, 61 Noda: Vie 118; 38 A842) 
(2) as distinguished on one side from 
public office and on the other from 
mere employment (Daily v. Essex 
COURUY 4 2568 UNG aid) eae OL Oh Bon AUkatogs 
For substantially the same definition 
see also Hart v. Newark, 80 N. J. L 
600, 77 A 1086, 1087; Cavenaugh v. 
Pssex County; S38 NwJ., 25381, 683,933 
A 943; MacDonald v. Newark, 55 N. 
Je Li. (26%, 269) 26 A 82% Pierson! v. 
oO Connorea®, Nive Le 36, 2264 ie 
Lewis v. ‘Jersey ity. eb dls Ive 240, 
Ui ASAT 2)) 6 

[b] “Employment” distinguished. 
—Peo. v. Coffin, 282 Ill. 599, 119 NE 
54; Fredericks v. West Hoboken, 82 
N. J. L. 200, 82 A 528, 529 [quot State 
v. Cole, 38 Nev. 215, 148 P 551, 555; 
Brodman v. Rade, 101 N. J. L. 207, 
127 A 249, 250]. See also 20 C. J. p 


1245. 
McGrath AF Bayonne, 85 N. J. 


85. 
L. 188, 89 A 48, 

86. Des Allemands Lumber Co., 
Ltd. v. Morgan City Timber Co., Ltd., 
117 La. 1, 46, 41 S 332. 

“Change” seerdt Cy depnZs 

87. State v. Howell, 59 Wash. 634, 
110 P 5438, 544. 


88. Peo. v. New York Bd. of Edu- 
eation, 162 NYS 643, 648. 
89. The Hekla, 62 Fed. 941, 943. 


“Peril” see 48 C. J. p 812 

90. Hewson vy. Peterman Mtg Co. 
76 Wash. 600, 604, 136 P 1158, ot LRA 
NS 398, AnnCas1915D 346. 


condition, or qualification;® not admitting of doubt 
or denial;* not doubtful;’ opposed to circumstan- 
tial;8 sure; that which is clearly expressed ;?° unde- 


In electricity, a conductor through which the cur- 
rent moves into another conductor is said to be posi- 
tive to the latter.1? 

[§ 2] B. Positive Duty.1 


A duty which is not 


[§ 3] ©. Positive Head. As used in connection 
with a filtration plant, it means the weight of the 
water both within and above the sand bed, and is 
usually measured from the controller or the under 


91. Moran v. Baker, 49 Misc. 327, 
328, 99 NYS 197. 

“Grade” see 28 C. J. p 754. : 

92. Aldridge v. Fore River Ship 
Bldg. Co., 201 Mass. 131, 87 NE 485.. 

93. Bouvier lL. D. [quot dis. op. in 
In re Hollywood Cabaret, 5 F. (2d) 
651, 657]; Coleman v. Roberts, 1 Mo. 
97; 100. 

See Absolute 1 C. J. p 360 note 
19; Positively post.- See also Nega- 
tive 45 C. J. p 603. 

fa] “Propabie” distinguished.—In 
re Hollywood Cabaret, 5 F. (2d); 6514 
653. See also [32 Cye 401]. 

95. Century D. [quot Packard Co. 
v. New York, 151 App. Div. 941, 137 
NS 9s 3k 

96. New Standard D. [quot dis. 
op. in In re Hollywood Cabaret, 5 F. 
(2d) 651, 657]; Coleman v. Roberts, 
1 Mo. 97, 00. 

“Certain” see 11 C. J. p 74 
Dejarnette v. Coma 15 Va. 867, 


O75 
872. 
98. Dejarnette v. Com., supra. 
99. Century D. [quot Packard Co. 


v. New York, 151 App. Div. 941, 137 
NY Seo sete 

1. Webster D. [quot Schrack v. 
McKnight, 84 Pa. 26, 30]. 

“Direct”? see 18 C. J. p 1048. 

2. Bouvier L. D. [quot dis. op. in 
In re Hollywood Cabaret, 5 F. (2d) 
651, 657]; Webster D. [quot Schrack 
v. McKnight, 84 Pa. 26, 30]. 

“Express” see 25 C. ay: p 218. 

3. New Standard D. [quot dis. op. 
in In re Hollywood Cabaret, 5 F. (2d) 
G5 2te Gaal e 

“Incontestible”’ see 31 C. J. p 405. 

ie Dejarnette v. Com., 75 Va. 867, 


“Indisputable” see 31 C. J. p 885. 
Ape Dejarnette v. Com., 75 Va. 867, 

6. New Standard D. [quot dis. op. 
in In re Hollywood Cabaret, 5 F. (2d) 
651, 657]. 

7. Bouvier L. D. [quot dis. op. 
In re Hollywood Cabaret, supra]. 

8. Webster D. [quot Schrack v. 
McKnight, 84 Pa. 26, 30]. 

9. New Standard D. [quot dis. op. 
in In re Hollywood Cabaret, 5 F. (2d) 


in 


651, 65:74. 
ie Dejarnette v. Com., 75 Va. 867, 
11. New Standard D. [quot dis. op. 
in In re Hollywood Cabaret, 5 F. (2d) 
651, (Gant, 
12. See Peoria Waterworks Co. v. 


Peoria R. Co., 181 Fed. 990, 1001. 

13. “Duty” see 19 C. J. p 84. 

14. Blyhl v. Waterville, 57 Minn. 
115, 118, 58 NW 817, 48 AmSR 596. 

{a] Charge that “the master owes 
the positive duty to an employee to 
provide him with a reasonably safe 
place in which to work,” ete, is a 
correct statement of the law, “posi- 
tive” being used as the antithesis of 
“delegable,” rather than as a measure 
of the diligence required of the mas- 
ter. Harris v. Brown’s Bay Logging 
Co., 57 Wash, 8, 12, 106 P 152. 
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drainage system to the surface of the water to be 


filtered.t® 


[§ 4] D. Positive Prescription.1° The acquisition 
of property by the continued possession of the ac- 
quirer for such a time as is described by the law to 


be sufficient for that purpose.*? 
[§ 5] BE. Positive Proof.'’ 


stances reasonably afford, 


[§ 6] F. Positive Servitude.?* 


done his property by another.?* 
[§ 7] G. Sale Positive. 
[§ 8] H. Other Phrases. 
“nositive line;”?® also, 


POSITIVE DUTY.?’® 


POSITIVE EVIDENCE or TESTIMONY.?® 


POSITIVE FRAUD.*° 


15. Harrisburg v. New York Con- 
tinental Jewell Filtration Co., 217 
Fed. 366, 368, 1383 CCA. 282. 

“Negative head” see Negative 45 C. 
J. p 604 text and note 13. 
pe See Modern Civil Law §§ 232- 

“Prescription” see post. 

17. Erskine Inst. pp 3, 7, 2 [quot 
Mann v. Brodie, 10 App. 378, 391] 
(stating that the term was so gen- 
erally defined by English lawyers, 


as was “usucapion”’ by the Romans). 
“Usucapion” see [39 Cyc 874]. 
18. “Proof” see Evidence § 12; 


Proof [32 Cyc ‘636]. 


19. Falkner vy. Behr, 75 Ga. 671, 
674. 

20. Niles v. Rhodes, 7 Mich. 374, 
At See Schrack v. McKnight, 84 Pa. 
6 


FSO: 

21. Mitchell v. Brotherhood of Lo- 
comotive Firemen, etc., 103 Nebr. 791, 
794, 174 NW 422. 


22. See Modern Civil Law § 251. 
23. Rowe v. Nally, 81 Md. 367, 369, 
32 A 198 (distinguishing ‘negative 
And see Easements 


AR Se RON 


“Negative servitude” see Modern 
Civil Law 251; Nees 45 Cyd. 
p 604 text and note 15. 

24. Walsh v. Barton, 24 Oh. St. 28, 

25. 
100. 

“Agreement” see 2 C. J. p 979. 

26. Packard Co. v. New York, 151 
App: Div: 941, 137 NYS 9,713. 

“Tine” see 37 C. J. p 1261. 


Coleman y. Roberts, 1 Mo. 97, 


4 27. Dejarnette v. Com., 75 Va. 867, 
72 

“Opinion” see 46 C. J. p 1117. 

28. See Positive § 2. 

29. Positive bial otaree 


Defined see Evidence § 9 


Weight of see Evidence §§ 1786-1790. 

30. See Fraud § 3. 

31. See Positive § 3. 

32. See Law §8§ 4, 17. 

33. See Positive ante. 

34. Kottman v. Ayer, 32 8. CG L. 
552, 572. 

35. Kottman v. Ayer, supra. 

[a] “Actually” compared.—‘‘Is 
this word, actually, of the same or 
of equivalent meaning with the 
words, positively and, bona _ fide. 


These latter words are of such fa- 
miliar use, that they are to be found 
in several of our English Diction- 
aries, and are defined to mean, really, 
truly; actually, is-.defined by the 
words, in fact, in reality;—and, posi- 
tively, by the words, certainly, with- 
out doubt. In Levoret’s Latin and 
English Dictionary, actually, is ex- 
plained by the words, vere, re-ipsa, 
revera, and these are translated into 
English by the words, true, real, cer- 


Affirmative proof, as 
opposed to negative;t® direct proof, as contradis- 
tinguished from that which is circumstantial or mere- 
ly presumptive;*° proof as positive as the cireum- 
and positive enough to 
satisfy the judgment of reasonable men.?? 

A term used to 
designate a servitude by which the proprietor of the 
servient estate is required to suffer something to be 


A sale without reserve.*+ 
“Positive agreement ; 
“positive opinion.”2 i 


POSITIVE—POSSESS 


POSITIVE HEAD.*1 


POSITIVE LAW.?? 


POSITIVELY.?*? 
POSITIVE PRESCRIPTION.®® 
POSITIVE PROOF.?** 


Certainly ;34 without doubt.35 


POSITIVE SERVITUDE.** 


TERUM.?° 


POSSESS.*° 


it is) used.+= 


POSITIVI JURIS. In Latin, of positive law.*® 
POSITO UNO OPPOSITORUM NEGATUR AL- 


POSITUS IN CONDITIONE NON CENSETUR 
POSITUS IN INSTITUTIONE.*! 

POSSE COMITATUS.?*? 
A variable term, having different 
meanings depending upon the circumstances in which 
According to its etymology the word 


means to sit upon;*® and the following various defi- 
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nitions have been given, to be master of ;*® to con- 
trol;47 to have and to hold;#® to have and to hold as 
property;* to have, as a belonging, property ;°° to 


have actual control, care, and management of ;°1 to 


have a just right to;5? to have legal title to;°? to 


hold;54 to occupy ;** to occupy in person;°° to own,*? 


tain, not false, counterfeit, in 
truth, in reality, in fact, indeed. 
Positively, is defined by the Latin 
words, certe, profecto,—which are 
translated into English, by the words, 
certainly, assuredly, truly, indeed, 
doubtless, really. From this com- 
parison, I think it is clear, that these 
words, although they may not be 
synonimes, when applied to different 
subjects, yet when applied to the 
same subject, they are so nearly of 
the same meaning, that we may fair- 
ly infer that they were used in the 
same sense by the Legislature in the 
Act of 1795. .Thus in common par- 
lance, we may say in reference to the 
time, when a thing was done, that it 
was, bona fide, done, at such a time, 
or actually, or positively, done, mean- 
ing thereby that it was, really, cer- 
tainly, in truth, in reality, and, with- 
out doubt, done at the time men- 
tioned. I am, therefore, of opinion, 
that the word, actually, used in the 
certificate in this case, is of the same 
import, and to the same effect as the 
words, positively, and, bona fide, used 
in the act: and in this construction 
the whole oe concur.” Kottman 
v. Ayer, 32 S. C.-L. 552, 572. See also 
LC ap Vise. 


or 


36. See pigderD Civil Law §§ 232- 
236; Positive § 4 

37. See Positive § 5. 

38. See Modern Civil Law § 251; 


Positive § 6. 

39. Black L. D. [cit Usher v. No- 
ble, 12 Hast 639, 104 Reprint 249]. 

40. A maxim meaning ‘‘One of two 
opposite positions being affirmed, the 
other is denied.” Peloubet Leg. Max. 

la] Applied in Le Serjeant’s Case, 
2 Rolle 422, 81 Reprint 892. 

41. A maxim meaning “One placed 
(or named) in a condition is not re- 
garded as placed (or named) in the 
destination.” Trayner Leg. Max. 

42. See Sheriffs and Constables 
[85 Cye 1526]. 

“Comitatus” see 11 C. J. p 1235. 

43. See Possession® post. 

44. In re Dillingham, 196 Cal. 525, 
238 P 367, 369; Thompson y. Moran, 
44 Mich. 602, 603, 7 NW 180. 

45. Fuller’ v. Fuller, 84 Me. 475, 
479, 24 A 946. 

46. Webster New Int. D. [quot In 
re Diflingham, 196 Cal. 525, 238 P 367, 
369; Bingham vy. Com., 196 Ky. 318, 
244 SW 781, 783]. 


47. Webster New Int. D. [quot 
Bingham v. Com., supra]. 

“Control” see 13 C. J. p 840. 

48. 84 Me. 475, 


Fuller v. Fuller, 
479, 24 A 946. 

49. Webster New Int. D. [quot In 
re Dillingham, 196 Cal. 525, 238 P 367, 
369; Bingham v. Com., 196 Ky. 318, 
244 SW 781, 783]. 


50. Century D. [quot In re Oka- 
hara,; 191 Cal. 353,):21.6) (Pe 6i4rrGn se 
ee v. Fuller, 84 Me. 475, 479, 24 4 

51. Peo. v. Avery, 236 Mich. 549, 


211 NW 349, 350; State v. Huff, 317 
Mo. 299, 296 SW 121, 122; Davis V. 
State, 102 Tex. Cr. 546, 278 SW 848, 
849; Thomas v. State, 89 Tex. Cr. 609, 
232 SW 826, 827. See Merrill v. 
Rocky Mountain Cattle Co., 26 Wyo. 
219, 240, 181 P 964 (“‘the word seems 
to be used in this contract, not only 
in the sense of or as implying own- 
ership, or the right to possession or 
control, but equally in the sense of 
custody or actual as distinguished 
from merely constructive posses- 
Sion2). 
Warehouse company does not 
“possess” intoxicating liquor within 
the meaning of the Volstead Act 
where such liquor was lawfully ac- 
quired by the owner and stored in a 
room of the warehouse leased by him, 
the warehouse company’s relation to 
the liquor being restricted to furnish- 
ing such protection as the law or the 
lease required. Street v. Lincoln 
Safe Deposit Co., 254 U. S. 88, 93, 41 
SCt 31, 65 L. ed. 151, 10 ALR 1548. 
52. Webster New Int. D. [quot In 
re Dillingham, 196 Cal. 525, 238 P 367, 
369; Bingham v. Com., 196 Ky. 318, 
244 SW 781, 783]. : 
53. Webster D. [quot Fuller vy, 
Fuller, 84 Me. 475, 479, 24 A 946]. 
[a] Importing lawful holding.— 
eine v. Hoy, 11 HowPr (N. Y.)) 


_[b] “Possessed.”—Held by lawful 
title. Webster D. [quot Wooten vy. 
er 125 N. C. 408, 405, 406, 34 SE 


[e] There is nothing in word 
Sredveneeat which in modern times 
imports legal title, as distinct from 


beneficial ownership. Thompson v. 
eee 268 Pa. 203, 110 A 770, 

54. Webster New Int. Cquot 
Bingham v. Com., 196 Ky. re 244 
SW _ 781, 783]. 

“Hold” see 29 C. Je py 53: 

55. Webster New Int. D. [quot 


Bingham v. Com., 196 Ky. 318, 244 
SW 781, 783]. And see Occupy 46 C. 
it 899 note 64. 

56. Webster D. [quot Evans vy. 
Foster, 79 Tex. 48, 51, 15 SW 170]; 
Fuller v. Fuller, 84 Me. 475, 479, 24 
A 946. 

[a} “Occupied” used as synony- 
mous when applied to land in charge 
to jury see Evans vy. Foster, 79 Tex. 
48, 51, 14 SW 170. 

Tb] Not denoting merely personal 
or corporal occupation.—Hemingway 
v. Hemingway, 22 Conn. 462, 472. 

57. Century D. [quot In re Oka- 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as to possess property, money, a horse, a watch.5% | ing tome . . . of whatever nature or manner it 


It is commonly employed to indicate ownership of 
any kind of property;°® and, in popular usage, the 
word includes real and personal property to which 
one has title as his landed possessions.°° 
in its technical or strictly legal sense that it can be 
limited to mean only actual physical possession, or 
the right of immediate actual possession,®! and be 
applied only to personalty.*? It may imply no more 
than a corporal having.®? It is often used as equiva- 
It sometimes implies a 
temporary interest in lands, as we say a man is 
possessed, in contradistinction from being seized.** 
“All I may die possessed of at the time 
that I may die pos- 
any way belong- 


lent to “seize” or “seized.’’*4 


Phrases: 
of my death,”** “all 
sessed of,”*? “all that I possess in 


hara,yol 9 Cal. 6353, . 216 0614, 618" 
Fuller v. Fuller, 84 Me: 475, 479, 24 
A 946]; Webster New Int. D. [quot In 


re Dillingham, 1964Cal: 525,-238)P 367, 


369; Bingham v. Com., 196 Ky. 318, 
244 SW 781, 783]; Melvin v. Scowley, 
213 Ala. 414, 104 S 817, 820; Grant v. 


Hathaway, 118 Mo. A. 604, 96 SW 417. 
And see Own 46 C. J. p 1164 note 64. 

[a] “Own”’ equivalent ‘in common 
speech, and according to all the lexi- 
cographers” see Thomas v. Blair, 111 
La. 678, 684, 35 S 811 [quot Melvin 
ye oe” 213 Ala. 414, 418, 104 S 

[b] “Frequently used in the sense 
of ‘own,’ ‘entitled to.’”—Brantly v. 
Kee, 58 N. C. 332, 337 [quot Hollo- 
well v. Manly, 179 _N. C. 262, 265, 
102 SE 386] (where the phrase “all 
the estate or property which she 
‘now possesses’ ’”’ was held, in the ab- 
sence of any motive to the contrary, 
and despite the possible doubt im- 
plied by the word “now” whether 
property only in remainder was not 


excluded, to include “all that she 
owned”). 
[ec] Implies ownership.—Gameson 


v. Gameson, (Tex. Civ. A.) 162 SW 
1169, 1171. 
[d] Used to denote ownershin-— 


Hemingway v. Hemingway, 22 Conn. 
463, 466, 472 (construing the phrase, in 
a will, “all my estate, both real and 
personal to me belonging, and which 
I shall die possessed of’’); In re Real- 
ty. Voters, 19 R. 1.4387, 389, 35.A, 213 
(construing the phrase, ‘Really and 
truly possessed .. . of real estate,” 
in Const. art 2 § 1, descriptive of a 
qualification for voting). See Grant 
ae Hathaway, 118 Mo. A. 604, 96 SW 

58. Webster New Int. D. [quot 
Bingham v. Com., 196 Ky. 318, 244 1SW 
731, %83J, 

59. In re Dillingham, 196 Cal. 525, 
238 P 367, 369. 

See Hemingway v. Hemingway, 22 
Conn. 462, 463, 472 (as used in a will 
held to denote ownership and _.not 
merely personal or corporal occupa- 
tion); Thompson vy. Moran, 44 Mich. 
602, 603, 7. NW 180 (“But it some- 
times implies no more than that one 
has a property in a thing; that he 
has it as owner; that it is his. In 
this sense it may be used even though 
an intruder may have excluded the 
owner for the time being’’). 

{a] Used with reference to per- 
sonalty as meaning simply ownership 
which carries with it actual posses- 
sion or the right thereto see Hatcher 
v. Buford, 60 Ark. 169, 174, 29 SW 
641, 27 LRA 507. 

60. Webster D. [quot In re OkKa- 
hara, 191) Cal. 353, 216 P 614, 618]; 
Fuller v. Fuller, 84 Me. 475, 479, 24 A 
946. 

61. Bingham vy. Com., 196 Ky. 318, 
244 SW 781, 783. 

[a] In regard to contraband, as 
intoxicating liquor, it means to have 
actual physical control, for there can 
be no property right in contraband 


liquor. Branam y. State, (Ind.) 165 
NE 314. 
62. Bingham v. Com., 196 Ky. 318, 


It is only 


244 SW 781, 783. 

[a] “Whe word ‘possessed,’ when 
coupled with the word ‘seised,’ is 
often used merely to have a word ap- 
plicable to personalty, as the word 
‘seized’ is more appropriate to real- 
ty, Wilton? veiColyin;,. 2> Jur.) N.S. 
867, 869 (construing a marriage set- 
tlement). 

63. In re Dillingham, 196 Cal. 525, 
238 P 367, 369; Thompson v. Moran, 
44 Mich. 602, 603, 7 NW 180. See Wil- 
ton v. Colvin, 2 Jur. N. S. 867, 869 
(‘a third sense in which the term 
‘possessed’ may be used is this—ac- 
tually reducing it into manual pos- 
session—the manucaption of it—the 
actual receipt of it into hands or 
purse or coffers of an individual’’). 

[a] As “seized and possessed.”— 
Thompson, v. Moran, 44 Mich. 602, 
603, 7 NW 180. And see Seized [35 
Cyc 1371 note 16]. 

[b] “Kept” synonymous. — See 
Butler Motél Co.) Inc. v. Us S.,- 35-8. 
(2d) 76 (as used in National Prohibi- 
tion Act tit 2 § 21 [USCA tit 27 § 33], 
“kept” is “measurably synonymous 
with ‘possessed’ ’’). 

64. Stewart v. Stewart, 5 Conn. 
317, 320; Wayne v. Hartridge, 147 
Ga. 127, 92 SE 937, 939; Flowers v. 
Flowers, 89 Ga. 635, 15 SE 834, 835, 


18 LRA 75; Sykes v. Sykes, 49 Miss. 
190, 216. 
fa] In will ‘“possessed’’ is equiva- 


lent to “‘seized.’”” Bowne v. Colt, 171 
App. Div. 409, 157 NYS 417, 419. 

{[b] In sense of ‘“seized.”—‘‘Pos- 
sessed of an irrevocable possession in 
fee simple,’ as used in N. M. Comp. 
L. (1884) § 2750, means “seized of 
an indefeasible estate in fee simple.” 


Douglass v. Lewis, 131 U. S. 75, 81, 
9 SCt-634;.33: Li. .ed., 53. 
[ec] More comprehensive , than 


“seized” and including an equitable 
remainder. as used in Gen. St. § 168 
see Greene v. Huntington, 73 Conn. 
106, 113, 46 A 883. 
Cye 1137 14s 

65. Thompson v. Moran, 44 Mich. 
602, 603, 7 NW 180. 

[a] Corporal possession.—Under 
the phrase, in a tax statute “real es- 
tate ‘possessed’ by each inhabitant of 
such town, &c.,-on the first day of 
May,” land in the actual possession 
of a tenant is not possessed by the 


owner. Martin v. Mansfield, 3 Mass. 
419, 428. 
[b] It may be used “ito distinguish 


an estate or interest ‘in possession’ 
from an estate or interest in rever- 
sion or remainder.” Wilton v. Colvin, 
2 Jur. Nis. 867, 869. 

[ec] “Possessed,” as used in a stat- 
ute relating to the owning of real es- 
tate, was held to relate to the estate 
in the property, and not to the prop- 
erty itself. O’Connor v. Halpin, 166 
Iowa 101, 147 NW 185, 187. 

66. Monk v. Mawdsley, 1 Sim. 286, 
289, 2 EngCh 286, 57 Reprint 584 
(not sufficient to pass real estate in 
the absence of anything showing that 
intention). 

67. Whitehead v. Gibbons, 10 N. J. 
Eq. 230, 239 (as used in a will were 
intended to embrace everything that 


“Seized’’ see [35) 


may be,’’®8 “all that I shall die possessed of, real and — 
personal,’’®® “all the property I possess,”?° “all the 
property of which I may die possessed,”*! “all the 
property, real or personal, of which I may die seized 
or possessed,”*? “hunt, pursue, take, kill, injure, de- 
stroy, or possess any deer,”’® “I may possess at my 
death,’7* “lawfully possessed,’’7® “openly possess,’’*® 
“or whatever I may be possessed of or entitled to, 
“possessed of a pull,”7§ 
uors for sale,”7® “possessing property designed for 
unlawfully manufacturing 
“seized or possessed,”’? “the house of Jacob shall 
possess their possessions,”®? “was possessed in fee, 
“whatever I may die possessed of ;”’** also, “whatever 
I may be possessed of at my decease.”°* 


TT 


“possessing intoxicating liq- 


intoxicating Jiquor,’®® 
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the testator could dispose of by will); 
Hollowell v. Manley, 179 N. C. 262, 
102 SE 386, 387 (included a contin- 
gent interest. in lands).;. .Noll._v. 
Hoy, 5 Madd. 38, 39,56 Reprint 808 
(passed real estate). Compare Hem- 
ingway v. Hemingway, 22 Conn. oo 


466, 472; Jones v. Sasser, 18 N. 
452, 462. 
68. Thomas v. Phelps, 4 Russ. 348, 


349, 38 Reprint 836 (equivalent to a 
gift of all his property, and thus 
passes not only real estate but all his 
interest in that estate). 

69. Pitman v. Stevens, 15 East 505, 
510, 104 Reprint 934. 

70. Pate v. Sampson. Lumber Co., 
165 N.. C. 184, 187, 81.SE 132 [quot 
Hollowell v. Manley, 179 N. C. 262, 
265, 102 SE 386] (conveys all prop- 
erty the party owned, where there is 
no apparent motive for making an 
exception); Jones v. Sasser, 18 N. Cs 
452, 463 (in a deed, being general 
words, do not pass or purport to. 
pass anything not held by the grantor 
as his own property). Compare Hem- 
ingway v. Hemingway, 22 Conn. 462, 
466; Whitehead v. Gibbons, 10 N. ate 
Eq. 230, 239. .And see All 2 CC. J. -p 
1141 note 77 [a]. 

[a] “ ‘My property,’ and ‘the 
property I possess,’ mean one and the 
same thing.” Thomas v. Blair, 111 
La. 678, 684, 35 S 811 (construing the 
latter phrase as used in a will). 

71. Walker v. Shugert, 292 Pa. 433, 
141 A 261, 262 (passed vested remain- 
der in certain property). 

72. U. S. Trust Co. v. -Gulick, 109 
Misc. 316, 179 NYS 769, 771 (as used 
in a will did not include property 
held’ under a mere power of appoint- 
ment). 

%3<t Ln 4911) p. 396 “St a kauo0k 
Graves v. Dunlap, 87 Wash. 648, 152 


P 532, 535, LRAI9I6C 338, AnnCas 
1917B 944]. ; 
74. Mueller v. Buenger, 184 Mo. 


458, 83 SW 458, 465, 105. AmSR 541, 
67 LRA 648. 


75. See Lawfully 36 C. J. p 970 
note 57. 

76. See Openly 46 C. J. p 1110. 

77. Cook y. Jaggard, L. R. 1 Exch. 


125, 128 (a phrase which, following 
an enumeration of personalty, can- 
not pass a remainder in fee). 

78. Percival v. State, 45 Nebr. 741, 
746, 64 NW 221, 50 AmSR 568 (said 
to be a phrase ‘without an intelligi- 
ble meaning). 

79. State v. Lauvet, 164 La. 543, 
114 S 151, 152 
Patrilo v. U. S., 7 F. (2d) 804, 


Bell v. Bell, 287 Pa. 269, 135 
A 219, 220; Bailey v. Henry, 125 
Tenn. 390, 143 SW 1124, 1128. 

82. Fuller. v. Fuller, 84 Me. 475, 
479, 24 A 946. 

83. Jarrett v. Stevens, 36 W. Va. 
445, 447,15 SE 177 (such an allega- 
tion in a declaration in ejectment 
meant ‘‘claimed in fee’’). 

84. Davenport v. Coltman, 9 M. & 
W. 481, 491, 152 Reprint 203 (in- 
cluded real estate). 

85. Evans v. Jones, 46 L. J. Exch. 
280, 281 (not limited by any preced- 
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POSSESSIO.*® 


all others.87 


POSSESSIO CONTRA OMNES VALET PRA- 
TER EUM CUI JUS SIT POSSESSIONIS.$®§ 


ing words so as to exclude real es- 


tate). 

86. See Possess ante; Possession 
post. 

87. Black L. D. [cit Mackeldey 
Rom. L. ee, And see Modern Civil 


Law §§ 226-23 

[a] SAC per longum, contin- 
uum et pacificum usum, sine consen- 
su expresso, per patientiam veri do- 
mini, qui scivit et non prohibuit, sed 
permisit de consensu tacito is a de- 
scription of adverse possession as a 
means of acquiring easements, which 
means: “Possession through a long 
time, continuous and peaceable use 
without express consent, by suffer- 
ance of the true owner who has 
known and has not prevented, but 
permitted by tacit consent.’ Brac- 
ton lib 2 c 23 § 1 [quot Sargent v. 
Ballard, 9 Pick. (Mass.) 251, 254]. 

{b] “The term ‘possessio’ occurs 
in the Roman jurists in various sens- 
es. There is possessio generally, and 
possessio civilis, and possessio nat- 
uralis. Possessio denoted, originally, 
bare detention; but this detention, 
under certain conditions, becomes a 
legal state, inasmuch as it leads to 
ownership through usucapio. Ac- 
cordingly the word possessio, which 
required no qualification so long as 
there was no other notion attached 
to possessio, requires such qualifica- 
tion when detention becomes a legal 
state. This detention, then, when it 
has the conditions necessary to usu- 
capio, is called possessio civilis, and 
all other possessio as opposed to civ- 
ilis is naturalis.” Sandars Just. Inst. 
p 274 [quot Wharton L. Lex. ]. 

88. A maxim meaning ‘‘Possession 
is valid against all save him who 


has the right of possession.’ Mor- 
gan Leg. Max. 

s9. A maxim meaning “Possession 
is, as it were, the position of the 
foot.” Bouvier L. 

[a] Application.—Ratcliff’s Case, 


3 Coke 37a, 42a, 76 Reprint 713. 

90. A maxim meaning ‘‘The broth- 
er’s possession of an estate in fee- 
simple makes the sister to be heir.” 
Black L.* D. 

{a] Applied in Ratcliff’s Case, 3 
Coke 37a, 41b, 76 Reprint 713. 

[b] Discussed in Coke Litt. p 15b 
[cit Murray v. Thorniley, 2-C. B. 217, 
224, 52 ECL 216, 135 Reprint 927, and 
quot Doe v. Hutton, 3 B. & P. 643, 
648, 127 Reprint 347]. 


91. See Possess ante; Possessio 
ante; Possessor post; Possessory 
post. 

Possession: 


Adverse see Adverse Possession 2 C. 
a p 737 


Pelement of trespass see Trespass 
[88 Cye 1004]. 

Question of fact or law see Evi- 
dence § 731 text and note 42, § 
732 text and note 4; Forcible En- 
try and Detainer § 142; Fraudu- 
lent Conveyances § 309; Im- 
provements § 82. 

Security see Pledges § 35. 

Subject of remedies: 

To obtain see Assistance, Writ of 
DROw J. Ds Lolo rASSize. DuCird le 
p 1328; Attachment 6 C. J. p 


Dy eDetinue: dS Civds spr s0S0e 
Hjectment 19 C. J. p 1021; En- 
EBYGuevVirli OL 920" Clay plano. 


HWquity 21 C. J. pi; Executions 
23 C. J. p 281; Forcible Entry 
and Detainer 26 C. J. p 797; 
Replevin [34 Cyc 1342]. 

To protect see Equity 21 C. J. p 
ids Injunctions §§ 141-208; 
Nuisances § 317. 


In the civil law that condition of 
fact under which one can exercise his power over a 
corporeal thing at his pleasure, to the exclusion of 


POSSESSIO—POSSESSION 


As—Continued: 
Subject to eminent domain see gen- 
Cas Eminent Domain 20 C. J. p 
By: 
gent see Agency 2 C. J. p 404. 
Bailee: 
In general see Bailments 6 C. J. 
pr 10s Carricrs 0 SC tp 
1; Depositaries 18 C. J. p 560; 
Warehousemen [40 Cyc 396]. 
Liable to execution see Pxecu- 
tions § 103. 


Paice see generally Carriers 10 

Pe Se Deeley 

Debtor see Assignments for Ben- 
efit of Creditors §§ 192, 193; At- 


tachment §§ 71, 72, 108, 492, 520, 
847, 1059, 1091, 1092, 1095; Bank- 
ruptey § 229; Chattel Mortgages 
generally §§ 245-336; Executions 
SiG Sle OO Oe IS coon DOs 


526; Dale D295 Dole Oli OL oe Day 
9535, on Ia LOOO TS LOT hO4s, 
1055, 1077; Exemptions 25 C.-J. 
p 1; Insolvency §§ 104, 227. 


Depositary see generally Deposi- 


taries 18 C. J. p 560. 
Lessee or lessor see _ generally 
Landlord and Tenant 35 C. J. p 


937. 
Partner see Partnership § 224. 
Pawnee or pledgee see generally 
Pawnbrokers § 21; Pledges § 35. 
Purchaser or vendor see general- 
ly Sales [35 Cyc 1]; Vendor and 
Purchaser, [39° Cyem L291. 
Receiver see generally Receivers 
[34-Cye 1]: 
Tenants in common see Tenancy in 
Common [38 Cyc 1]: 
Trustee: 
In general see Trusts [39 Cyc 1]. 
In trustee process see Garnish- 
ment §§ 133-137. 
Of instrument of trust seé Mort- 
gages § 11. 
Under deed of trust to secure 
For or stock see Mortgages 
Warehouseman see Warehousemen 
[40 Cyc 396]. 
Character of necessary to charge gar- 
nishee see Garnishment §§ 47-50. 
Chose in see Chose 11 C. J. p 759 
text and notes 41, 42. 
Continuity of see Adverse Possession 
§§ 64-197; Vendor and Purchaser 
[30 (Cyr iTo2i: 
Estates in see Estates § 24. 
Foreclosure of mortgage by entry 
see Mortgages §§ 1200-1328. 
In civil law see Modern Civil Law §$§ 
226-230. 
In relation to: 
Acceptance of 
Statute of §§ S73, 
[3a5 Cyc 25 6] 
Ejectment see Hjectment §§ 25-32. 
Forfeiture see generally Fines, For- 
feitures, and Penalties 25 C. J. 
p 1143 

Perpetuities see Perpetuities § 16. 

Real action see Real Actions [33 
Cyc 1541). 

Salvage see Salvage [35 Cyc 716]. 


goods see Frauds, 
PAC PL eho Sales 


Sequestration see Sequestration 
~ [so uGyGc U3s i]: 
Taxation: 
meaty see Taxation [37 Cyc 
12 


Of mortgaged property see Mort- 
gages §§ 615, 617, 620, 621. 
Tort see generally Torts [388 Cye 
408]; Trespass [38 Cyc 985]. 
Trial of right of property see 
Quieting Title [32 Cyc 1296]; 
Trespass to Try Title [88 Cyc 

DLO 

Trover see Trover and Conversion 
Bois, (Ones OCHA, 

War see War [40 Cyc 296]. 


POSSESSIC EST QUASI PEDIS POSITIO.®® 

POSSESSIO FRATRIS DE FEODO SIMPLICI 
FACIT SOROREM ESSE HAAREDEM.?®° 

POSSESSION.®1 
ing. Both in common speech and in legal terminol- 
ogy, there is no word more ambiguous in its meaning 


[§ 1] A. Ambiguity of Mean- 


In relation to—Continued: 
Waste: 
Lee see Waste [40 Cyc 


In particular see Executors and 
Administrators § 
Writ of entry see Entry, Writ of 
20rd. wl os 
Joint see Joint Tenancy 33 C. J. p 900. 
Judgment in condemnation proceed- 
ings as affecting right of see Emi- 
nent Domain §§ 452, 453 
Material to: 
Acquisition by limitation or pre- 
scription see Adverse Possession 
Limitations of Ac- 


Delivery of goods see Frauds, Stat- 
urea §§ 268-295; Sales [35 Cye 


Donatio causa mortis see Dower §§ 
213, 214; Homesteads §§ 149, 281, 
pee 326, 337, 487; Mortgages § 


Exchange of property see general- 
ly Exchange of Property 23 C. 
Jp £82: 

eran see Property [32 Cyc 

Release see Release [34 Cye 1039]. 

Tender see Tender [38 Cyc 127]. 

Mortgagee in see Mortgagee 41 C. J. 

p 217 text and notes 83, 84. 

Naked see 45 C. J. p 363 text and 

notes 438, 44. 

Necessary to disseizin see Disseizin 

18 C. J. p-1284-<note 71) Pak 

Necessity of: 

Giving notice to joint debtors of 
levy on property in—of one of 
them see Executions § 251 text 
note 54. 

To constitute conversion of prop- 
erty see Trover and Conversion 
[38 Cye 2018]. 


Adjoining lands see Adjoining 
Landowners §§ 12, 15, 20, 98. 

Attached property see Attachment 
§§ 590-83 

Dead bodies see generally Dead 
Bodies 17 C. J. p 1136. 

eet i closed season see Fish §§ 

Fixtures see generally Fixtures 26 
Cyd p 649: 

Geme in closed season see Game §§ 

Intermingled property see general- 
ly Confusion of Goods 12 C. J. 
p 490. 

Intoxicating liquor see generally 
Intoxicating Liquors §§ 192-252. 

Lost goods see generally Finding 
Lost Goods 25 C. J prelrse: 

Money or property of deceased as 
evidence of homicide see Homi- 
cide § 438. 

Mortgaged personalty see Chattel 
Mortgages §§ 245-336. 

Mortgagor as essential to validity 
of chattel mortgage see Chattel 
Mortgages § 42. 

Negotiable  instrument—presump- 
tion from see Bills and Notes §§ 
1309-1312. 

Person see Abduction 1 C. J. p 280; 
Arrest 5 C. J. p 379; False Im- 
prisonment 25 C. J. p 439; Ha- 
beas Corpus 29 C. J. p 1; Kidnap- 
ping 35 CiAT., pi 902: 

Pledged property see Pawnbrokers. 
§ 21; Pledges § 35. 

Property as essential to action for 

; trespass against see Trespass [38 
Cyc 1004 et seq]. 
Public lands see Public Lands [382 


Cye 7591]. . 

Railroad property see Railroads 
[33 Cye 1]; Street Railroads [36 
Cyc 1338]. 


Record see Records [34 Cye 577]. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


than “possession,’”’®? whether considered in its rela- 
tion to real property®* or personal property,®* and 
this is especially true when it occurs in statutory 


provisions.°® 


[§ 2] B. Definitions®*°—1. In General. Possession 
expresses the closest relation of fact that can exist 
between a corporal thing and the person who pos- 
sesses it, implying either (according to its strictest 
etymology) an actual physical contract, as by sitting, 
or (as some would have it) standing upon a thing. 07 
The term has been defined as follows 
control, 


possessing;°* actual care, 
Of—Continued: 
; fa tan land see Waters [40 Cyc. 


Trust property: 
In general see Trusts [39 Cyc 1]. 
Subject to deed of trust in na- 
ture of mortgage see Mortga- 
ges § 8. 
“alee eka see Waters [40 Cyc 


Weapons: 
yt eee see Weapons [40 Cyc 
ote 
As evidence of crime see Homi- 
cide § 437. 
Wharf see Wharves [40 Cyc 892]. 
Wife’s property: 
In general see Husband and Wife 
§§ 41-84. 
As affecting conveyance see 
Fraudulent Conveyances §§ 54, 
58, 463 note 38 [el]. 

Recovery of by owner of property 
taken for public use see Eminent 
Domain § 520. 

ei of see Writ [40 Cye 2867 note 


92. National Safe Deposit Co. v. 
Stead, 232 U. S. 58, 67, 34 SCt 209, 
58 L. ed. 504 (“it is interchangeably 
used to describe actual possession 
and constructive possession which 
often so shade into one another that 
it is difficult to say where one ends 
and the other begins’”’). See City Nat. 
Bank v. Folsom, (Tex. Civ. A.) 247 
SW 591, 594 (“is very ambiguous in 
its meaning, doubtless because of: the 
varied uses made of: the term’’). 

“The word ‘possession’ has various 
meanings. We speak of one having 
title to property as possessing such 
property; it may also have a very 
broad meaning when applicable to tax 
litigation.” Greenwich Bank v. Hart- 
ford wh. ins.-Co,, .2b0L Ne oyY 1165 125, 
164 NE 876. 

93. Leslie v. Rothes, [1894] 2 Ch. 
499, 506 (“The ambiguous character 
term ‘possession’ is ~ well 
known, and has been recognized by 
high authority. It has several mean- 
ings, and it may well have several 
different meanings in the same in- 
strument, some of them overlapping 
one another, and some being combi- 
nations of more than one’’). See City 
Nat. Bank v. Folsom, (Tex. Civ. A.) 
247 SW 591, 594. 

94. Bourne v. Fosbrooke, 18 C. 


N. S. 515, 526, 114 ECL 514, 144 Re-" 


print 545. 

95; "PResram v. Carson, 23'\' Ni ¥. 
Super. 505, 514 (‘‘The word ‘posses- 
sion,’ so susceptible of various con- 
structions, is particularly so in stat- 
utes, where its meaning must be as- 
certained from the purpose of the 
whole statute and the context where 
it is used’’). 

“The word ‘possession’ is one of 
very wide meaning and many dif- 
ferent constructions have been placed 
upon it in various statutes depend- 
ing on the context.’ Rex v. Young, 
(B. C.) [1917] 3 WestWkly 1066, 1067. 


96. [a] Distinguished from: (1) 
“Access” see Rice v. Frayser, 24 Fed. 
460, 462; Gilkerson-Sloss Commun. 


Co. v. London, 53 Ark. 88, 91, 13 SW 
513, 7 LRA 403; Peo. v. Brenneauer, 
101’ Mise. 156, 166 NYS 801, 806. See 
BZisorls Co Je p SSin hC2) “Concealing”’ 
see Bookbinder v. U. S., 287 Fed. 790, 
795. “Conceal” see 12 C. J. p 3738. 
(3) “Custody” see Embezzlement §§ 
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over, 


[49 C.J.] 1093 


ment;°® actual control by physical occupation;! ac- 
tual seizin or occupancy; control of and dominion 
* the control or custody of a thing for oceupa- 


tion ‘and enjoyment;* custody and control; ;> the de- 


The act of 
and manage- 


10, 65; Larceny §§ 74-84. See also 
Edwards v. Tracy, 203 Iowa 1083, 
212 NW 317, 320; Reg. v. Sleep, L. & 
C. 44, 169 Reprint 1296. As meaning 
“custody” see Jones v. State, 26 Ga. 
A. 635, 107 SE 166, 167. See also 17 
Cc. J. p 440. 
ST Burnilvaawr Ds 

Seaboard Air Line R. 
119, 90 SE 14, 16]. 


{quot Cross v. 
Oly LT Za Ne CG; 


98. Century D. [quot Nathan v. 
Dierssen, 146 Cal. 68, 66, 79 P 739; 
Iler v. Miller, 78 Nebr. 675, 111 NW 


589, 590, 14 LRANS 289]; Harness v. 


Pee 130 Miss. 673, 95 S 64 [quot 
ye]. 
[a] Statutory definition.—“Pos- 


session is acquired by the physical 
occupation of the thing or right pos- 
sessed, or by the fact that the latter 
remains subject to the action of our 
will, or by the proper legal steps and 
formalities established for acquiring 
such rights.’”’. Civ. Code art 438 [quot 
Muyco v. Montilla, 7 Philippine 498, 
504]. 

99. Reynolds v. State, 92 Fla. 1038, 
111] S 285, +2865) State. v. Jenkins, 
(Mo.) 14 SW (2d) 624, 626; Schenk v. 
State, 106 Tex. Cr. 564, 293 SW 1101, 
1102; "Wilkes v. State, 105. Tex. €r. 
430, 289 SW 44, 45; Barnes v. State, 
102 Tex, Cr. 155, 277 SW 647, 648; 
Vanderhider v. State, 98 Tex. Cr. 648, 
265 SW 1041, 1042; Clark v. State, 87 
Tex. Cr. 107, 220 SW 100, 102. And 
see State yee Compton, (Mo. A.) 297 

1 


SW 413, 
[a] Statutory definition of ‘“‘pos- 
session” as actual control, care, and 


management of property see Lock- 
ett v. State, 59 Tex. Cr, 531, 129 SW 
627, 628 [cit Pen. Code § 863]. 

[b] Mere temporary custody is in- 
sufficient to constitute possession. 
Care, control, and management of 
the property must be combined with 
it. Emmerson v. State, 33 Tex. Cr. 
89, 25 SW 289, 290. To same effect 
Rex v. Young, (B. C.) [1917] 3 West 
Wkly 1066, 1070 (mere: handling or 
temporary physical control of prop- 
erty belonging to another does not 
constitute ‘‘possession” as the word 
was used in a prohibition statute). 

1. Collar 'v. ‘Ulster, ete.,/ Ri'Co:, 72 
Misc. 274, 278, 131 NYS 56; Stewart 
v. Patterson, (Tex. Civ. A.) 204 SW 


WOSs ede 
[a] “To have possession is to 
maintain in physical control, and it 


implies both will and action on the 
part of the possessor.” Baender v. 
U. S., 260 Fed. 832, 834, 171 CCA 558. 

2. Webster D. [quot Daniels v. 
Com., 212 Ky. 161, 278 SW 577, 578; 
Skidmore v. Com., 204 Ky. 451, 264 
SW 1053, 1054 (quot State v. Lane, 
(Mo. A.) 297 SW 708, 710); Sizemore 
Val Coman 202g 1 VAR Zioneeoo SiWu Bots 
338]. And see infra §§ 4, 5. 

[a] Similar definition.—‘‘Actual 
seizure or occupancy.” Derrett v. 
Britton, 35 Tex. Civ. A. 485, 487, 80 
PAM 562. “Occupancy’’ see 46 C. J. p 

“Seizin” see [35 Cyc 1371]. 

3. State v. Lane, 221 Mo. A, 148, 
297 SW 708, 709. 

“As a rule, possession includes con- 
trol, but, according to the holdings, 
the defendant must have some do- 
minion over the property, arising 
by reason of possession or some ex- 
trinsic circumstance that gives him 
the right to possession, and there- 


tention-and control of the manual or ideal custody 
of anything which may be the subject of property, for 
one’s use or enjoyment, either as owner or as the pro- 
prietor of a qualified right in it, and either held per- 
sonally or by another who exercises it in one’s place 
and name;® the detention or enjoyment of a thing 
which a man holds or exercises by himself or by an- 
other who keeps or exercises it in his name;’ the hay- 


fore the right to control.” Lupico v. 
State, 25 Oh. A. 37, 39; 157 NB 576. 
[a] Instruction that “possession 
means the exercise of some control or 
dominion over’? does not mean that 
any control or dominion amounts to 


possession. Fries v. Peo., 80 Colo. 
430, 433, 252 P 341. 
4 Starits v. Avery, (Iowa) 213 


NW 769, 771. 

‘5. Ratteree v. Nelson, 10 Ga. 439, 
442; J. O. Nessen Lumber Co. v. Ray 
H. Bennett Lumber Co., 223 Mich. 349, 
193 NW 789, 790. 

“All the definitions contained in 
recognized Law Dictionaries indicate 
that the element of custody and con- 
trol is involved in the term $‘posses- 
sion.’”’ State v. Lane, 221 Mo. A. 148, 
L51, 297% SW ‘708. 


[a] Instruction that ‘‘possession” 
meant ‘‘control over’ was-held cor- 
rect. Gavin v. Peo., 79 Colo. 189, 244 


12 i eee 

6. Black L. D. [quot. King Land, 
etc., Co: v. Bowen, 7 Ala. A. 462, 615 
22, 26; Falkner v. State, 134 Miss. 
258, 98 iS: 691n 692 oust uve err. ss: 


Okl. 541, 543, 58 P 728 (where, how- 
ever, ‘normal’ is substituted for 
“manual’)]; Harness v. State, 130 
Miss. ‘673, $95 S 64 [quot vg: See 


Bourne v. Fosbrooke, 18 C. N. S. 
515, 526, 114 ECL 515, 144 Pops 
5455 Reg. v. Sleep, L. & C. 44, 169 Re- 
print 1296. ) 
fa] Similar definition.—‘‘Posses- 
sion taken in a proper sense, is the 
detention of a thing, which he, who 
is master of it, or who has reason 
to believe that he is so, has in his 
own keeping, or in that of another 
person by whom he possesses.” 1 
Domat. Jib. 3 tit 7 8 LP arts ft, 2\ fanot 
Sunol v. Hepburn, 1 Cal. 254, 263]; 
Moody v. State, 20 Ala. A. 572, 104 S 
142, 143. 
. [Lb] Manual custody unnecessary. 
—(1) State v. Russo, 127 Me. 313, 
13¢ A. 99, 100; State v. Meyers, 196 

C230, Bao SE 600, 602; Bourne v. 
ere IONE. I, SY 515, 526, 114 
Cid 5; 144 Reprint 545; (In most 
instances, it is considered to im- 
port the manual custody of the chat- 
tel; though a man may also be said 
to be in possession of an article 
which he has not at the moment about 
his person’’). See Murphy v. U. S., 18 
F. (2d) 509, 512; Reg. v. Sleep, L. & 
C. , 44, 169 Reprint 1296. (2) The 
meaning cannot be limited to manual 
touch or personal custody. Peo. v. 
Vander Heide, 211 Mich. 1, 178 NW 
78, 81; . S. v. Simbahan, 19 Phil- 
ippine 123, 125; State v. Potter, 42 
Vt. 495, 505 [quot State v. Spillman, 
110 Wash. 662, 188 P 915, 917]. 

[c] “Custody” distinguished.— 
Emmerson v. State, 33 Tex. Cr. 89, 25 
S 289, 290 

[ad] Instruction that ‘possession’ 
as used in a prohibitory liquor law 
meant some right to, control over, or 
ownership in liquor, or a claim to 
have some right to, control over, or 
Ownership in such liquor, was held 
a correct definition. State v. Wood- 
man, 119 Kan. 679, 240 P 566, 567. 

7. Bouvier L. D. [quot Baragiano 
Vee VaLllanin lL ane Ace on iasa on Onan nunse 
v. Chua Lui, 26 Philippine 94, 98; U. 
S. v. Lim Chingco, 15 Philippine 52, 
55; U. S. v..Tan Tayco, 12 Philippine 
739, 743; and partly quot Hvans v. 
Foster, 79 Tex. 48, 51, 15 SW 170]; 
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ing or holding or detention of property in one’s pow- 
er or command;* having personal charge of and ex- 
ercising the right of ownership and control;°® not only 
a mere physical holding, but also including control 
of the thing possessed with the right to dispose of it 
in any manner the possessor sees fit;'® owning or 
having a thing in one’s power; a possessing, or 
own;?? the present right and power 

31° the sole control, of the property 
or of some physical attachment to it; 314 that condi- 
tion of fact under which one can exercise his power 
over a corporeal thing at his pleasure, to the exclu- 
sion of all other persons.t° Also, a thing possessed.?® 
Possession implies a right and a fact; 


holding as one’s 
to contol a thing 


Sunol v. Hepburn, 1 Cal. 254, 265; 
Falkner v. State, 134 Miss. 253, 98 S 
691, 692; Harness v. State, 130 Miss. 
‘673, 95 S 64 [quot Cyc]; Redfield v. 
Utica; sete: Ri (Co. 25. Barb: ,CNE Ye) 
'54, 58 pant Tidwell v. Chiricahua 
‘Cattle Com) Ariz. 352, 53 .P 192) 195% 
Starits v. "Avery, (lowa) 213 NW 769, 
771]; State v. Meyers, 190 N. C. 239, 
129 SE 600, 601 (using the word “re- 
tention” instead of ‘‘detention’’); Cas- 
ey _v. Mason, 8 Okl. 665, 59 P 252, 254. 

8. Webster Unabr. D. [quot Welch 
v. State, 154 Tenn. 60, 289 SW 510]; 
Harness v. State, 130 Miss. 673, 95 S 
64 [quot Cyc]; Harrison v. Peo., 50 
N. Y. 518, 523, 10 AmR 517 [quot Peo. 
v. Mills, 178 N. Y. 274, 286, 70 NE 786, 
67 LRA 131]; Derrett v. Britton, 35 
Tex. Civ. A. 485, 80 SW 562, 563. 

[a] Similar definitions.—(1) “The 
having, holding, or detention of prop- 
erty in one’s legal power or com- 
mand.” Webster D. [quot Harness v. 
State, 130 Miss. 673, 679, 95 S 64]. 
(2) “Having, holding or detention of 
property in one’s own power or com- 
mand.” Webster D. [quot Daniels v. 
Com., 212 Ky. 161, 163,°278 SW 577; 
Skidmore v. Com., 204 Ky. 451, 264 SW 
1053, 1054 (quot State v. Lane, (Mo. 
A.) 297 SW 708, 710); Sizemore v. 
Com.,- 202 Ky. 273, 259 SW 337, 338]. 
(3) “A having and holding or retain- 
ing of property in one’s power or con- 
trol.” Century D. [quot Nathan v. 
pierssen, 146) Cali.63,) 66, 79) "P7395 
Iler v. Miller, 78 Nebr. 675, 111 NW 
589, 590, 14 LRANS 289]; Harness v. 
State, 130 Miss. 673, 95 S 64 [quot 
Cyc]. 

9. Terry v. State, 101 Tex. Cr. 267, 
275 SW 837, 888; Newton v. State, 
94 Tex. Cr. 288, 250 SW 1036, 1037. 

10. State v. Jones, 114 Wash. 144, 
194 P 585, 587. 

{a] As used in statute regarding 
“ownership or possession of dogs” 
the word was said to imply more than 
merely “actual or physical posses- 
sion” and to be tantamount to “con- 


trol.” “In re Dogs,’ 28 Pa. Dist. 270, 
271. 

{b] “Possession of liquor, as of 
other instruments and fruits of 


crime, involves knowledge, dominion, 
and control, with plenary power of 
disposal in the alleged possessor.’ 
Colbaugh Vv. U. S:,, £5 B "C2d) 929; (931. 

11. Campbell Vv. State, 3 Ala. A. 
CO OES) 412; Harness v. State, 130 
Miss. 673; 96 'S 64 [quot Cyc]; Brown 
Vie Volkening, 64. N.Y. 7651) 80 Lauot 
Baragiano v. Villani, 117 il. A. 372, 
375 (where “Volkening” is miscited 
“Volkenberg’’); Foust v. Terr., 8 Okl. 
541, 548, 544, 58 P 728; In re McDer- 
mid, 109 Or. 633, 222 P 295, 297; State 
v. Spillman, 110 Wash. 662, 188 P 915, 
917]; State v. Parent, 123 Wash. 624, 
212 P1061, 1062; State v. Danser, 105 
W. Va. 495, 144 SE 295, : 

12. Webster D. [quot Harness v. 
State, 130 Miss. 6738, 95 S 64]. 

13. State v. Shockley, 32 Del. 492, 
126 A 281 [cit Cyc]; Shipp v.: Pat- 
ten, 123 Ky. 65, 98 SW 10338, 29 KyL 
480; Harness v. State, 130 Miss. 673, 
95 S 64 [quot Cyc]. 

{a] Implies right.—(1) ‘The legal 
idea of ‘possession’ though varying 
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the right to 


according to circumstances, still em- 
braces the conception of right as well 
as that of physical control.” Fuller 
v. Fuller, 84 Me. 475, 480, 24 A 946. 
(2) “It implies a present right to 
deal with the property at pleasure 
and to exclude other persons from 
meddling with it.’’ King Land, etc., 
Co: v.. Bowen, 7% Ala, fA. 462; 61) S' 222; 
6s “Sullivan ov.5 Sullivan) i662 IN. ay. 
37, 41 [quot Bailey v. Bond, 77 Fed. 
406, 409, 23 CCA 206; Baragiano v. 
Villand, | 4a TS Ae 37.2, a3 be aGanrvey: 
v. Union Trust Co., 29 App. Div. 513, 
518, 52 NYS 260; State v. Danser, 105 
W. Va.°495, 144° SHE 295, 296. (3) 
“Possession implies a right to enjoy 
and to the right of dominion.” Moody 
v. State, 20 Ala. A. 572, 104 S 142. 

[b] Through licenseé.— “Property 
upon a man’s land, and especially 
property annexed to the land, a struc- 
ture, which cannot be removed with- 
out the consent of the land owner, 
cannot be held to be beyond his pos- 
session,” although used by a mere li- 
censee. Webster Lumber Co. v. Key- 
stone Lumber, etce., Co., 51 W. Va. 
ay 555, 42 SE 632, 66 LRA 33. 

4 Harness v. State, 130 Miss. 
673. 95 S 64 [quot Cyc]; Harrison v. 
Peo., DOWN a Year OLS oeonn LO PAINE oO Luts 

“As in the Case of Wilkinson (1 
Leach 321, note a), where one had 
his keys tied to the strings of his 
purse in his pocket, which the prison- 
er attempted to take, and had the 
purse in his hand, but the strings of 
the purse still held to the pocket by 
means of the keys.” Harrison v. 
Peo., supra. 

15. Black LL. .D. [quot Falkner v. 
State, 134 Miss. 253, 98 S 691, 692; 
Foust v. Terr., 8 Okl. 541, 543, 58 P 
728]; Burrill L. D. (omitting ‘at his 


pleasure,” and concluding ‘‘others” 
instead of ‘other persons’) [quot 
Rice v. Frayser, 24 Fed. 460, 463q; 


Gilkerson-Sloss Commn. Co. y. Lon- 
don, 53 Ark. 88, 91, 18 SW 513, 7 LRA 
403 (omitting the words “of fact’’); 
Harness v. State, 130 Miss. 673, 95 
S 64 [quot Cye]. 

“By possession of a thing we al- 
ways conceive the condition in which 
not only one’s own dealing with the 
thing is physically possible, but ev- 
ery other person’s dealing with it is 
capable of being excluded.” Bouvier 
L. D. [quot Burch v. Mounts, (Tex. 
Civ. A.) 185 SW 889, 892; State v. 
Danser, 105 W. Va. 495, 144 SH 295, 
296; Webster Lumber Co. v. Key- 
stone Lumber, ete, Co., 51 W. Va. 
544, 42 SE 632, 635; 66 LRA 33]. See 
Sullivan v. Sullivan, 66 N. Y. 37, 42. 

[a] As importing absolute power 
over subject without interference 
from others.—State v. Wisconsin Tel. 
Co., 169 Wis. 198, 172 NW 225, 226. 

[b] “A movable thing is said to be 
in the possession of a person when 
he is so situated with respect to it 
that he has the power to deal with it 
as owner to the exclusion of all other 
persons, and when the circumstances 
are such that he may be presumed to 
intend to do so in case of need.” Ste- 
phen Dig. Cr. L. (6th ed) p 243 art 
306 [quot Rex v. Cappan, 30 Man. 


enjoy annexed to the right of property, and the fact 
of the real detention of a thing that would be in the 
hands of a master or of another for him.*7 

In law. Act, fact, or condition of a person having 
such control of property that he may legally enjoy 
it to the exclusion of others having no better right 
than himself.t® The thing possessed ; that which any- 
one occupies, owns, or controls; property in the ag- 
greeate, wealth, dominion.!® 

[§ 3] 2. Possession of Land?°—a. In General. 
“Possession of land” has been defined as the actual 
control by physical occupation ;?? the holding of it 
and the exercise of dominion over it ;?* the immediate 


316, 317, 51 DomLR 672, 32 CanCrCas 
267, [1920] 2 WestWkly 135]. 

16. Webster D. [quot Harness v. 
State, 130 Miss. 673, 95 S 64]. And 
see infra § 7. 

17. 1 Domat lib 3 tit 7 § 1 arts 1, 2 


baer Sunol v. Hepburn, 1 Cal. 254, 
18. Webster Unabr. D. [quot Falk- 
onde State, 134 Miss. 253, 98 S 691, 
19. Webster Unabr. D. [quot Falk- 
ner v. State, supra]. 


[a] “In any of her Majesty’s pos- 
sessions out of Upper Canada” con- 
strued to extend to England or other 
parts of the United Kingdom see 
Coltman v. Brown, 16 ony - Qi 
GOnts) LS seals: 

[b] “From the coast of the United 
States, its territories or possessions” 
as referring to such territories or 
possessions as Porto Rico and Hawaii 


re RSV Henning, 7 F. (2d) 488, 
20. Possession of land: 


Adverse see Adverse Possession 2 C. 
In regard to mechanic’s lien see Me- 

chanics’ Liens § 79 

21. Collar v. Ulster, ete., R.~Co:, 
72 Misc. 274, 278, 131 NYS 56; Stew- 
art v. Patterson, (Tex. Civ. A.) 204 
SW 768. 

“Possession generally is taking 
control and appropriating, so as to 
set on the lands some mark of owner- 
ship, by acts not casual or for a tem- 
porary purpose.” Italian Sav. Bank 
v. Le yaneee: 169 App. Div. 120, 122, 
154 NYS 814 

[a] “Possession of estate in re- 
mainder” distinguished.—Martin v. 
Evans, 12 OntWN 52, 53. 

[b] “Title” distinguished.—Collar 
v.. Ulster, etc., R. Co., 12: Misc. +274, 
278, 131 NYS 56. 

22. Booth v. Small, 25 Iowa 177 
[quot Bailey v. Bond, 77 Fed. 406, 409, 
23 CCA 206; Tidwell v. Chiricahua 
Cattle Co., 5 "Ariz. 352, 53 P 192, 195]. 

[a] Similar expositions.—(1) 
“Possession of land is denoted by the 
exercise of acts of dominion over it, 
in making the ordinary use, and tak- 
ing the ordinary profits, of which it 
is Susceptible in its present state— 
such acts to be so repeated, as to 
shew that they are done in the char- 
acter of owner, and not of an occa- 
Sional trespasser.’ Williams v. Bu- 
chanan, 23 N. C. 585, 35 AmD 760 
[quot New Jersey, etc., Land, etc., Co. 
v. Gardner-Lacy Lumber Co., 178 Fed. 
Kil25 eT Cot hin COA 0» Falkner v. 
State, 134 Miss. 253, 258, 98° S 6915 
Staton v. Mullis, 92 N. C. 623, 632]. 
See Farmers’, ete., Bank v. Daiker, 
166 Iowa 728, 148 NW 1020, 1024; 
Reynolds vy. Palmer, 167 N. C. 454, 83 
SE 755, 7565 Collier v. Bartlett, 71 
Ok. 133, 175 P 247, 249. (2) “Bxer- 
cising that dominion over the . 
[land] and taking that use and profit, 
which it is capable of yielding in its 
present state, is possession.” Simp- 
son v. Blount, 14 N. C. 34, 36 [quot 
New Jersey, etc, Land, 
Gardner-Lacy Lumber Co., 
%72, 778, 102 CCA. 220;° 226]: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


exclusive dominion of it; 


fying circumstances.” 


[§ 4] b. Compared with “Occupancy”??? and “Oc- 
As applied to land, the use of the terms 
seem to have caused 


cupation.” 
“yossession” and “occupancy” 
some confusion. 


[b] Double meaning.—‘“‘In an in- 
strument dealing with real estate 
‘possession’ means broadly one of two 
things. It may mean what has been 
styled ‘physical possession,’ 
as when a tenant in fee occupies and 
farms his own land, or if not farming 
his own land, still occupies in the 
sense of receiving his rents from his 
tenants. In that connection, the al- 
ternative to ‘possession,’ natural, 
proper, technical, strictly legal, is 
receipt of the rents and profits. 
i ‘possession’ in a legal instru- 

ment, is frequently used with refer- 
ence to the title, and to designate that 
title which is enjoyed in presenti as 
distinguished from that which is to 
be enjoyed in futtrro—the distinction 
being between an estate in possession 
and an estate in remainder, reversion, 
or expectancy. In most legal instru- 
ments Leds) generally possi- 
ble to give to the word ‘possession’ 
either one or the other of these two 
meanings, although, no doubt, they 
occasionally overlap one another.’ 
popinas v. Rothers, [1894] 2 Ch. 499, 

{c] By owner, implies right.—(1) 
“There can be no possession, actual 
or constructive, by an owner of an 
-estate in lands without at least the 
right to actual possession as against 
every other person. Sullivan v. Sul- 
livan, 66 N. Y. 37, 42 [quot Garvey v. 
Union Trust Co., 29 App. Div. 513, 518, 
52 NYS 260, and with the substitution 
of “any” for “every” in Foust v. Terr., 
8 Okl. 541, 544, 58 P 728]. (2) Implies 
the right to occupy or enjoy. Bailey 
v. Bond, 77 Fed. 406, 409, 23 CCA 206. 

[d] Something more than a mere 
right or title, whether to a present 
or future estate see Sullivan v. Sulli- 
van, 66 N. Y. 37, 41 [quot Bailey v. 
Bond, 77 Fed. 406, 409, 28 CCA 206; 
Garvey v. Union Trust Co., 29 App. 
Div. 513, 518, 52 NYS 260; Foust v. 
Terr., 8 Okl. 541, 548, 58 P 728). 

[el Not necessarily lost by remov- 
al.—McCaughn v. Young, 85 Miss. 277, 
292, 837 S 839; Harper v. Tapley, 35 
Miss. 506, 512; Ford v. Wilson, 35 
Miss. 490, 505, 72 AmD 137; ‘Crispen 
Ai Hannavan, 50 Mo. 536, 550; ‘Aldrich 
v. Griffith, 66 Vt. 390, 402, 290A 376. 

[f] “Actual occupation is not nec- 
essary to constitute possession.” 
Rawson v. Brown, 104 Oh. St. 587, 
546, 186 NE 209. 

[g] Actual residence not _ re- 
anised.=o(1) U. S. v. Rogers, 23 Fed. 
658, 666; Muller v. Balke, 167 I1l. 
150, 153, 47 NE 355; Fuller v. Jack- 
son, (Tenn. Ch: A.) 62 SW 274, 282. 
(2) “ ‘Possession’ does not imply 

}*) residence.” Ua 'S. «vv. Arre- 
dondo, 6 Pet. (U. 'S.) 691, 743, 8 Li 
ed, 547. 

[h] Personal representative there- 
on or personal cultivation or improve- 
ment unnecessary.—Barstow v. New- 
man, 34° Cal: 90. 

[i] Not mere presence upon prem- 
ises.—Baragiano v. Villani, 117 Ill. A. 
372, 3875 (instancing as ‘insufficient 
the condition of a lodger or one tem- 
porarily there); Kerslake v. Cum- 
mings, 180 Mass. 65, 67, 61 NE 760. 

{j] Inclosure or erection of house 
is not necessary to constitute pos- 
session of land. Hubbard v. Kiddo, 
87- Ill. 578. 

[k] Inclosure, of 


or erection 


23 that position or relation 
which gives to one its use and control, and excludes 
all others from a like use or control.?+# 
pears that there may be different modes of acquir- 
ing and holding possession of land;?° and what con- 
stitutes possession in a given instance is sometimes 
difficult to determine, owing to the existence of quali- 


Thus, in some cases 


POSSESSION 


Thus it ap- 


sion.2? 


[49 C.J.] 1095 


and “possession” are said to be practically synony- 
mous, and in other cases “possession” is distinguished 
from “occupancy. 
sult from the failure to distinguish between the use 
of the word “possession” to mean, on the one hand, 
physical possession, and on the other, legal posses- 
It is quite true that “possession,” in the 


28 This confusion appears to re- 


sense of physical possession, is practically synony- 


nary usage. 


“occupancy” 


house, or reduction to cultivation is 
not necessary to constitute posses- 


sion. Bugner v. Chicago Title, etc., 
Co, 280-21 62077 127 Ne iy” 78, 
{1] Construed as “estate.”—Doug- 
lassiv< Lewis, 131 USS. 715, 81, 9 SCt 
634, 33 L. ed. 53. 
23. Goebel vy. Cincinnati Postal 


Terminal, etc., Co., 30 Oh. A, 320, 164 
NE 788, 789. 

fa] Similar expositions.—(1) 
“The possession of land cannot be 
more than the exercise of exclusive 
dominion over it.’’ 2 Wood Lim. Act 
§ 267 [quot McCaughn y. Young, 85 
Miss... 277, 292; 37 S 839]. ((2) “Pos- 
session of land is the holding of and 
exclusive exercise of dominion over 
it. It is evident that this is not, and 
cannot be, uniform in every case, and 
that there may be degrees in the ex- 
clusiveness even of the exercise of 
ownership. The owner cannot occupy 
literally the whole tract,—he cannot 
have an actual pedis possessio of all, 
nor hold it in the grasp of his hands. 
His possession must be indicated by 
other acts. The usual one is that of 
inclosure. But this cannot always 
be done, yet he may hold the posses- 
sion in fact of uninclosed land, by 
the exercise of such acts of owner- 
ship over it as are necessary to enjoy 
the ordinary use of which it is capa- 
ble, and acquire the profits it yields 
in its present condition,—such acts, 
being continued and uninterrupted, 
will amount to actual possession.” 
Booth v. Small, 25 Iowa 177, 181 [quot 
Illinois Steel Co. vy. Jeka, 123 Wis. 
419, 429, 101 NW 399; and partly quot 
In re McDermid, 109 Or. 6338, 639, 222 
P29 Sill. 

24. Fort Dearborn Lodge v. Klein, 
TPS el LTT a8 N27 2.22748, 56. Ame 
133 [quot Sankstone v. Moody, 136 
Ill. A. 619, 621 (where ‘‘possession” 
was quoted for ‘‘position’’) ]. 

25. Travers v. McElvain, 181 Ill. 
382,,55° NE 135. 

Kinds of possession see infra §§ 8, 


Round Mountain Lumber, etc., 
191 SW 


26. 
Co. v. Bass, 186 Tenn. 687, 
341, 344. 

27. “Occupancy” nee 46 C. J. p 893. 
And see Occupation § 2 

28. See cases infra notes 29-32. 

29. Schwinn vy. Perkins, 79 N. J. L. 
bly (U8 AL LO, 2182, LRANS Bilal 
AnnCas 1223. And see Bouvier DS 
tits “Occupancy,” “Possession” [cit 
Walters v. Peo., 18 Ill. 194, 199, 65 
AmD 730 (where it was said that the 
words are there “used and understood 
in the same great variety of sens- 
es’”’)]; Evans v. Foster, 79 Tex. 48, 
51, 15 SW 170 (“Webster defines oc- 
cupancy as ‘possession; : 
possession, ‘actual seizin or oceupan- 
CVs h Ss . Bouvier defines occu- 
pancy as. ‘the taking possession of 
those things corporeal,” Lexy et 
and says that ‘an order to complete a 
possession two things are required— 
1, that there be an occupancy, and 
2, that the taking be with an intent 
to possess.’ The very liberally cul- 


tured professional mind may be able’ 


to discover a technical difference in 
the meaning of the two words, but 
we are inclined to the opinion that a 
court would find great difficulty in de- 
fining that difference to the under- 
standing of an average jury’’). 


mous with “oceupancy”®® or “occupation”? in ordi- 
But mere occupancy or personal pres- 
ence is to be distinguished from legal possession.*? 


Actual and constructive possession 
see infra § 8. 

30. Nathan v. Dierssen, 146 Cal. 
63, 66, 79 P 739; Webb v. Rhodes, 28 
Ind. A. 393, 61 NE 735, 736. See also 
Taylor v. Wright, 121 Ill. 455, 466, 13 
NE 529 [cit Walker v. Converse, 148 
Ill. 622, 630, 36 NE 202]; Daniels v. 
Com., 212 Ky. 161, 278 SW. 577, 578; 
Skidmore v. Com., 204 Ky. 451, 264 
SW 1058, 1054; Sizemore v. Com., 202 
Ky. 273, 259 SW 337, 338;-.Wilson 
v. Purl, 133 Mo. 367, 84 SW 884, 888; 
State v. Lane, 221 Mo. A. 148, 297 SW 
708, 710: Ller v. Miller, 78 Nebr. 675, 
111 NW 589, -590; 14 LRANS 289; 
Merritt v. Poli, 236 Pa. 170,-177, 84 
A 683, 685 [quot Cyc]; Welch v. 
State, 154 Tenn. 60, 289 Sw HALO eb bekes 
Moore v. State, 48 Tex. Crs 400, 88 
SW 230. 

“The word ‘possession’ has differ- 
ent shades of meaning in its legal 
Significance, and among them is that 
of occupancy,” etc. Goebel v. Cin- 
cinnati Postal Terminal, etc., Co., 120 
Oh. St. 19, 23, 165 NE 350. 

[a] “In common usage the word 
‘possession’ is often used as synony- 
mous with ‘occupancy.’” Brown v. 
Spencer, 163 Cal. 589, 596, 126 P 493. 

[b] Nearly synonymous with ‘“oc- 
cupancy” and may, in contemplation 
of law, exist in the same manner by 
or through a tenancy. Walters v. 
Peo eee Riss 

[c] As meaning “present occu- 
pancy.”’—Goebel v. Cincinnati Postal 
Terminal, etc., Co., 30 Oh. A. 320, 164 
NE 788, 789. 

[d] In will Matter of Brown, 
119 Misc. 582, 196 NYS 905, 907. 

[Le] “Possession or occupancy.”— 
Rosenberg v. Borst, 185 Wis. 223, 201 
NW 2338, 234. 

31. Woods v. Broder, 129 App. Div. 
122, 113 NYS’ .335,°336; Yost v.. An: 
chor Bins sConess Pa. Super. 594, 
599. And see infra § 8. 

“As commonly used and under- 
stood, the word ‘occupation’ is syn- 
onymous with ‘possession.’’ Korn- 


hauser v. National Surety Co., 114 
Oh. St. 24, 32, 150 NE 921. 
[a] “Qccupation” and - “physical 


La tel edad as equivalent see Logan 
Vv. Brennand, (Alta.) [1921] 1 
WestWkly 351, Soe. 

32. King Land, etc., Co. v. Bowen, 
T Alas AS 4625) 61 °S 23, 26; De Mun 
Est. Corp.. v. Frankfort Gen. Ins. Cos 
196 Mo. A. 1, 187 SW 1124, 1126; 
Schwinn v. Perkins, 79 N. J. De 515, 
518, 78 A 19, 32 LRANS 51, 21 AnnCas 
1223 (“that mere occupancy or per- 
sonal presence up6n the ground is 
not sufficient to constitute that pos- 
session which the law clothes with 
the legal rights is shown by a few 
illustrations. There may be posses- 
sion without occupancy, aS where a 
man’s servant is in the actual occu- 
panecy of the property holding pos- 
session for him, or where a man has 
temporarily gone out of his house, 
leaving no one in charge, but still 
having legal possession; and there 
may be a case of occupancy without 
possession, aS where in a man’s ab- 
sence a mere stranger, visitor or 
trespasser, goes into his house with- 
out claim of right’’); Mygatt_ v. Coe, 
142 N. Y. 78, 85, 36 NE 870, 24 LRA 
850. See Greenwich Bank v, Hart- 


ford EF. Ins! Co:,' 250 N. -Y,- 116, 125, 


1096 [49 C.J.] 


[§ 5] ce. Compared With “Seizin.”#° 
this connection has also been used as implying actual 
seizin;** but while it has been said to be, now, legal- 
and is sometimes 
it does not fully express the tech- 
nical meaning of that term, as seizin not only in- 
cludes possession but implies something more,** and 


ly, synonymous with “seizin,’’?> 
’ d 


used in that sense,*® 


does not mean the same.?® 


[§ 6] 3. In the Sense of ‘“Ownership.’’?® 
word has been defined as ownership, whether rightful 
or wrongful;*® and it has been used in the sense of 
“ownership,” when referring to realty,** as well, also, 
So, generally, as 
used in statutes regarding the “possession” of pro- 
hibited articles, it means something more than mere 
or temporary physical control or custody, 


as when referring to personalty.*? 


handling, 


and implies the element of ownership.** 


POSSESSION 


The term in 


tributed to the word by the average business man is 
“nhysical possession” rather than “ownership.”4#4 

[§ 7] 4. With Reference to Thing Possessed. As 
applied to the thing possessed, usually in the plural,*® 
the word is used in some of the books in the sense 
of property,#® and may, no doubt, include real estate 
if so intended, although such would not be its tech- 


nical signification,*” in its primary meaning a pos- 


The 


Constructive. 
structive.° 


However, 


in relation to personalty, the meaning commonly at- 


164 NE 876 (‘possession in this pol- 
icy means something different than 
occupancy. . What other pos- 
session can there be than the posses- 
sion of one who occupies the prem- 
ises physically by being on them, and 
being the only person on or in them? 
There is that possession which legal- 
ly follows the title’). 

[a] “Occupancy” and “possession”’ 
not equivalent.—Womble v. Pike, 17 
Okl. 122, 87 P 427, 429. 

[b] << ‘Possession’ does not imply 
occupation.”’’—U. S. v. Arredondo, 6 
Pet. (U.S) 691) %43578i i. -ed. 547. 

[ce] There may be legal or con- 
_structive possession, where there is 
no actual occupation. Ward v. Dew- 
ey, 16 NY? 519; 532: 

33. “Seizin” see [35 Cyc 1371]. 

34. Webster D. [quot Daniels v. 
Com., 212 Ky. 161, 278 SW 577, 578, 
Skidmore v. Com., 204 Ky. 451, 264 
SW 1053, 1054 (quot State v. Lane, 
(Mo. A.) 297 SW 708, 710); Sizemore 
v. Com., 202 Ky. 273, 259 SW 337, 338; 
Evans v. Foster, 79 Tex. 48, 51, 15 SW 
170]. 

Ob Slater v. Rawson, 6 Metc. 
(Mass.) 4389, 444 (‘According to the 
modern authorities, there seems to 
be no legal difference between the 
words ‘seizin’ and ‘possession,’ al- 
though there is a difference between 
the words ‘disseizin’ and ‘disposses- 
sion’ ’’). 

36. 
D5: 
133 


Fort Dearborn Lodge v. Klein, 
DOT oS ORS uN EG 92) (ee DO) LA OEY 
Fort Dearborn Lodge v. Klein, 
supra. 

“There is a distinction between pos- 
session and seisin, although posses- 
sion is essential to seisin.’”’ O’Con- 
nor v. Halpin, 166 Iowa 101, 107, 147 
NW 185. - 

[a] Necessarily included in seizin. 
—Seymour y. Carli, 31 Minn. 81, 83, 
16 NW 495. 

38. Ferguson v. Witsell, 39 S. C. 
L. 280, 284, 57 AmD 744. See Coke 
EAtt. ip. lb3 a [cit Slater v. Rawson, 6 


Mete. (Mass.) 439, 444]. 

39. “Ownership” see Property [32 
Cyc 676]. 

40. Webster D. [quot Daniels v. 


Com., 212 Ky. 161, 278 SW 577, 578; 
Skidmore v. Com., 204 Ky. 451, 264 SW 
1053, 1054 (quot "State We Lane, (Mo. 
vA) 297 SW HORS 7a Kis Sizemore Vv. 
Com., 202 Ky: 273, 259 SW 337, 338]. 
[a] Ownership as not essential el- 
ement of possession.— Thomas v. 
oe 89 Tex. Cr: 609, 232 SW 826, 
il 


41. State v. South Penn Oil Co., 
42 W. Va. 80, 100, 24 SE 688. 

[a] Held to include conveyable 
future interest.—Hill v. Broughton, 
8 Bro. Ch. 180, 185, 29 Reprint 477 
(holding that a remainderman in tail 
who during the life estate suffers 
a recovery, although he conveyed to 
a trustee to allow hit to do so, has 


come into possession, within the 
meaning of a deed providing for a 
charge to be raised when stated per- 
sons should come into possession). 

[b] Distinguished from owner- 
ship.—St. (1893) § 2299, “undertakes 
to define two distinet classes of of- 
fenses—one, the forcible entering up- 
on or detaining the lands of another; 
the other, the forcible entering upon 
or detaining the possessions of an- 
other. The words ‘lands of another’ 
imply title or ownership, as distin- 
guished from ‘possession’ which 
word, as here used, implies noth- 
ing more than a possessory right 
or possession.” The statute “makes 
it a misdemeanor for the owner of 
lands or any other person to forcibly 
and violently enter upon. or detain 
that which is in the possession of 
another.” Foust v. Terr., 8 Okl. 541, 
544, 545, 58 P 728. 

42. Woodford v. Woodford, 44 N. 
J. Eq. 79, 81, 14 A 273 (where in a will 
giving testator’s wife “possession” of 
one third of his personal estate, the 
word was construed as used in the 
sense of “ownership” because ‘‘a pos- 
session without limitation as to time” 
was intended). 

43. See supra § 2 note 99 [b]. And 
see Intoxicating Liquors § 198. 

44. Hunter v. Royal Ins. Co., 209 
App. Div. 15, 203 NYS 833, 834. 

45. First Wisconsin Trust Co. v. 
Helmholz, (Wis.) 225 NW 181, 183. 

“Property over which one has do- 
minion and control to the exclusion 
of all others.” Webster D. [quot 
First Wisconsin Trust Co. v. Helm- 
holz, supra]. 

[a] Word is frequently used ‘asa 
most sweeping expression, intended to 
include anything and everything of 
value belonging to the possessor.” 
First Wisconsin Trust Co. v. Helm- 
holz, (Wis.) 225 NW 181, 183. 

[hb] “So in Scripture, ‘The house 
of Jacob shall possess their posses- 
sions’’”’ see Fuller vy. Fuller, 84 Me. 
475, 480, 24 A 946. 

[ec] “Possessions” in constitution- 
al provision against unreasonable 
searches and seizures refers to prop- 
erty, real or personal, actually pos- 
sessed or occupied. It does not in- 
clude wild or waste lands, or other 
lands that are unoccupied. Welch 
v. State, 154 Tenn. 60, 289 SW 510. 
To same effect Simmons y. Com., 210 
Ky. 33, 275 SW 369, 370; Cotton v. 
Com., 200 Ky. 349, 254 SW 1061, 1062; 
Brent v. Com., 194 Ky. 504, 240 SW 
45, 48. 


[ad] “Personal estate and posses- 


sions” in a will does not include real- | 
Hight, 69 Me. 306, | 


ty. Blaisdell v. 
308, 31 AmR 278. 

46.. Black L. D. 

[a] “Possession means, not mere- 
ly manual possession, but a proper- 
ty in the thing, though in the custo- 
dy of another person.’ Reg. v. Sleep, 


“Actual possession” 
stood legal meaning,°? and is that possession which 
exists where the thing is in the immediate occupancy 
of the party,>* or of his agent or tenant.>4 
said to be the same as, or synonymous with, “oceu- 


session being a hereditament or chattel.*® 
[§ 8] C. Kinds of Possession*°—1. Actual and 
Possession may be actual®® or eon- 


is a term with a well under- 


Also, 


8 Cox C. C. 472, 480, L. & C. 44, 169 Re- 
print 1296. 
47. Bouvier L. D. [cit Blaisdell v. 
Hight, 69 Me. 306, 308, 31 AmR 278]. 
[a] “In popular usage the word 
. includes . property 
to which one has title; “as ‘his landed 
possessions,’ ‘the French posses- 
sions.’”’ Fuller v. Fuller, 84 Me. 475, 
rs 24 A 946. 
[b] It does include land, even 
though covered by trees, where it is 
located within a few yards of a resi- 


dence. etine v. Com., 220 Ky. 656, 
295 SW 987 
48. Finch Law bk 2 ¢ 3 [quot 


Black2e Ds}. 

49. Possession under civil law see 
Modern Civil Law §§ 226-230. + 

50. Campbell v. State, 3 Ala. A. 
76, 57 S 412; Brown v. Volkening, 
64 N. Y. 76, 80 [quot In re McDermid, 
L109. 1Or.) 633.222. Pi295,. 297 |eesitate 
Ve. Dooley, 102), Or. 563," 208 P3045 
State v. Parent, 123 Wash. 624, 212 
P-phO6i5 0.62: See Actual 1 C.’J. p 
1184 note 67 [a]. 

Actual possession: 

As essential element of adverse pos- 
session see Adverse Possession §§ 
2-564. 

Of part of tract of land as construc- 
tive possession of whole see Ad- 
verse Possession § 507; Forcible 
Entry and Detainer § 52. 

[a] “Possession” as meaning pri- 
ma facie actual possession. Bragg v. 
Wiseman, 55 W. Va. 330, 47 SE 90. 

(b] As used in statute declared to 
mean actual possession see Brown v. 
Ward, 105 SW 964, 965, 32 KyL 261; 
Aikens v. Gray, 170 NYS 736, 741; 
Carlock v. Willard, (Tex. Civ. A.) 149 
SW 3638, 365. 

“Constructive possession” distin- 
guished see Adverse Possession § 5. 

51. Campbell v. State, 3 Ala. A. 76, 
57 S 412; Brown vy. Volkening, 64 
N. Y. 76, 80 [quot In re McDermid, 
109 Or. 633, 222: P 295, 297]; State v. 
Dooley, 102 Or. 568, 203 P 304; State 
v. Parent, 123 Wash. 624, 212 P 10615 
1062. See The Oceana, 233 Fed. 139, 
148 (“where there is nothing to limit 
the term, possession may be either 
actual or constructive’). 

52. Lofstad v. Murasky, 152 Cal. 
64, 91 P 1008, 1009. 

53. Southern R. Co. v. Hall, 145 
Ala. 224, 41 S 135, 1386; Brown Vv. 
Volkening, 64 N. Y. 76, 80 [quot Foust 
v. Terr., 8 Okl. 541, 548, 544, 58 
728]; Welch v. State, 154 Tenn. 60, 
289 SW 510, 511 [quot Cyc]. 

[a] Of diseased cattle as basis of 
liability for infection, under Tex. 
Sess. L. (1867) p 169, “that usual and 
well known possession that men gen- 
erally have of personal property” is 
not a mere lien without the actual 


cotter. Smith v. Race, 76 Ill. 490, 
54. Southern R. Co. v. Hall, 145 


Ala. 224, 41 S 135, 136. 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


pation,”®> 
“possession in faet,”®* and 
and control.”»® 


is in the actual manual custody of the party.°° 
plied to land, the actual exercise by the owner of the 
present power to deal with the estate and exclude 
other persons from meddling with it;** an actual and 
continuous occupancy or exercise of full dominion, 
and this may be either, first, an occupancy in fact of 
the whole that is in possession, or, second, an occu- 
paney of part thereof in the name of the whole;°? 
the manifestation of acts of dominion over it of such 
a nature as a party would naturally exercise over his 


“pedis possessio,’’°® or “pedis positio 5757 
“subjection to the will 
Of a chattel it exists when the thing 


POSSESSION 


Ap- 


stantial 


work.®* 


» 


own property ;°* possession in fact, effected by the 


55. See Lawrence v. Fulton, 19 
Cal. 683, 690. _And see supra § 4. 

“Occupation” see 46 C. J. p 895. 

56: Southern R. Co. v. Hall, 145 
Alan 224, 44: -Setese 1363. Churchill 'v; 
Onderdonk, 59 N. Y. 134, 136. See 


Lawrence v. Fulton, 19 Cal. 6838, 690. 
“Pedis possessio”’ see Adverse Pos- 
session § 2 text and note 20; Pedis 
Possessio 48 C. J. p 779. 
57. Churchill v. Onderdonk, 59 N. 
Yeo134, 136. 


SS Southern . ReCo.cv. selall, 145 
Ava 224, 40S 135, 136: 

59. See Lawrence v. Fulton, 19 
Cal. 683, 690. 

60. Campbell v. State, 3 Ala. A. 76, 
57 S 412: 

[a] Stock on its accustomed range 
is in the “possession” of the owner. 


Huffman v. State, 28 Tex. A. 174, 12 
SW 588, 589; Jones v. State, 3 Tex 
A. 498, 499; McGrew v. State, 31 Tex. 
Cr. 336, 20 SW 740, 741. 

61. Welch v. State, 154 Tenn. 60, 
289 SW 510, 511 [quot Cyc]. -See 
Fleming v. Maddox. 30 Iowa 239, 241 
(quot Black L. D.; Tidwell v. Chirica- 
hua Cattle 'Coy5. Arize 35253: P 192° 
195] (through self, tenant, or agent); 
Sullivan v. Sullivan, 66 N. Y. 37, 42 
[quot Garvey v. Union Trust Co., 29 
App. Div. 513, 518, 52. NYS 260]. 

{a] Applied in Clark v. Kirkland, 
64 Misc. 585, 119 NYS 1117 (persons 
who derived title to woodlands 
through a warranty deed founded on 
a tax sale, and who in good faith sur- 
veyed it, marked the land by blazed 
trees, cut and hauled logs, cut a road, 
built a Shanty, and caused a care- 
taker to visit the lands at intervals, 
were in possession of the lands). 

62. McColman vy. Wilkes, 34 S. C. 
L. 465, 471, 51 AmD 637; Welch v. 
State, 154 Tenn. 60, 289 Sw 510; 511 
[quot Cy.ey. 

63. Ramos v. Director of Lands, 39 
Philippine 175, 178. 

64 Cutting v. Patterson, 82 Minn. 
375, 85 NW 172 [quot Parsons v. Pru- 
dential Real Est. Co., 86 Nebr. 271, 
125 NW 521, 523, 44 LRANS 666]. 

65. Coryellen: Cain, 16a Cal. 56, 
573 [quot Tidwell v. Chiricahua 
Gattle(Cox) Arizs aba 68, BP 192,195); 
Welch v. State, 154 Tenn. 60, 289 
SW 510, 511 [quot Cyc]. To same ef- 
fect Collier v. Bartlett, 71 Okl. 133, 
175 P 247,249. 

[a] Actual occupation, cultiva- 
tion, or residence is not necessary to 
constitute actual possession. Ford 
v. Wilson, 35 Miss. 490, 72 AmD 1387 
[quot McCaughn v. Young, 85 Miss. 
277, 37 :-S 839, 842]. 

[b] Fence or inclosure is not nec- 
essary to constitute actual posses- 
sion. Ellicott v. Pearl, 10 Pet. (U. S.) 
412, 442, 9 L. ed. 475. 

66.5 Minturn’ v.. Burr, 16° Cal:.107, 
109 [quot Tidwell v. Chiricahua 
Cattle Co.7 5 Ariz. .352, 53, P 192) 1 95a)5 
Welch v. State, 154 Tenn. 60, 239 SW 
510, 511 [quot Cyc]. \ 

67. See 12 C. J. p 1304. 

Constructive possession: 

Of Jand, as always in holder of best 

title see Adverse Possession § 2 

text and note 22. 


Of one by reason of actual possession 
of another: 
By: 

Agent or servant as that of mas- 
ter see Forcible Entry and De- 
tainer § 55; Larceny § 322. 

Officer when regarded as that of 
prisoner see Garnishment § 92. 

One joint tenant that of all see 
Joint Tenancy § 13. 

One partner of insured property 
that of all see Fire Insurance 
§ 306 


8 5 fe 
One tenant in common that of all 
see Forcible Entry and Detain- 
er § 78; Mines and Minerals § 
297; Tenancy in Common [38 
Cyc Pubs 
Slave of master see Hite v. State, 
9 Yerg. (Tenn.) 198, 206. 
Tenant that of landlord 
Landlord and Tenant § 539. 
Wife of personalty that of hus- 
Heyy see Husband and Wife § 
Of whole tract of land by reason of 
actual possession of part see Ad- 
verse Possession § 507; Forcible 
Entry and Detainer 52. 
68. See Adverse Possession 2 C. J. 
p 37 and cross references thereunder. 
Of mere successive holders as mak- 
ing up period of adverse possession 
see Frauds, Statute of § 152. 
69. Vicksburg, ete, R. Co. v. Le 
Rosen, 52 La. Ann. 192, 26 S $54, 856. 


see 


70. See Apparent 38°C. J. p 254 
note ‘74. 
[a] Definition.—‘‘A species of pre- 


sumptive title where land descended 
to the heir of an abator, intruder, or 


disseisor, who died seized.’”’ Whar- 
ton L. Lex. 
71. See cases infra this note. 


[a] “Possession by relation of 
law” is where the party in actual 
possession becomes dispossessed, and 
is afterward restored, by reéntry or 
in some other lawful manner; he is 
then, during the period which has 
intervened between the dispossession 
and the restoration, deemed in pos- 
session by relation of law. Bacon v. 


Sheppard 12 °N: J, b. 197, 1198, ° 20 
AmD 583. 
[b] Less efficacious than posses- 


sion in fact.—Bacon v. Sheppard, 11 
N. J. L. 197, 198, 20 AmD 583. 


72. See Civil Possession 11 C. J. 
p 798 ; 

73. See cases infra this note. 

[a] Contested or disputed dis- 


tinguished from peaceable possession. 
—Powell v. Mayo, 24 N. J. Eq. 178, 
181 [quot Adler v. Sullivan, 115 Ala. 
582, 587, 22 S 87 (quot Southern R. 


138) 1, Hall, 145 Ala. 224, 226, 41 S$ 
"74," See Adverse Fossession §§ 64— 
aie Continuous 13 C. J. p 207 note 
75. State v. Metz, 107 Kan. 593, 


596, 193 P 177 [quot State v. Wagon- 
er, 123 Kan. 591, 594, 256 P 957] 
(“corporeal possession is the continu- 
ing exercise of a claim to the exclu- 
sive use of a material thing. The 
elements of this possession are, first, 
the mental attitude of the claimant, 
the intent to possess, to appropriate 
to oneself; the second, the effective 
realization of this attitude’’). 
Corporeal possession of land sce 


[§ 9] 2. Other Descriptions. 
adverse,°* animo domini,®°® apparent,’° by relation of 
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actual entry upon the premises and actual occu- 
pancy;** a subjection to the will and dominion of 
claimant, usually evidenced by occupation, by a sub- 
inclosure, 
use;®> and as much consists of a present power and 
right of dominion as an actual corporal presence.®*® 
Constructive possession is treated elsewhere in this 


cultivation, or by appropriate 


Possession may be 


law,’ civil,’? contested,** continuous,** corporeal,?® 
derivative,‘® disputed,** effective,’® exclusive,*® hos- 
tile,8° in fact,81 in law,®? innocent,®? lawful,** le- 


e 
Corporeal 14 C. J. p 1425 text and 
note 15. 

76. Black L. D. [cit Holland Jur.] 
(“In jurisprudence, the possession of 
a lessee, bailee, licensee, etc’’). 

“Derivative” see 18 C. J. p 787. 


77. Southern R..Co, v. Hall, 145 
Maw 224592260 4 Seals: Powell v. 
Mayo, 24 .N. J. Eq. 178, 181. 


78. AS synonymous with “virtual 
possession” see Effective 19 C. J. p 
1017 note 22[b]. 

79. See Adverse Possession §§ 
Eixelusive 23 CL? dip -275 


{a] Degrees in exclusiveness.— 
“Possession of land is the holding of 
an exclusive exercise of dominion 
over it. It is evident that this is not 
and cannot be uniform in every case, 
and that there may be degrees in the 
exclusiveness even of the exercise of 
ownership. The owner cannot occu- 
py, literally, the whole tract,—he 
cannot have an actual pedis pos- 
sessio of all, nor hold it in the grasp 
of his hand. His possession must be 
indicated by other acts. The usual 
one is that of inclosure. But this 
cannot always be done, yet he may 
hold possession, in fact, of uninclosed 
land by the exercise of such acts of 
ownership over it as are necessary 
to enjoy the ordinary use of which it. 
is capable and acquire the profits it 
yields in its present condition. Such 
acts being continued and uninterrupt- 
ed will amount to actual possession.” 
Illinois Steel Co. v. Jeka, 123 Wis. 
419, 429, 101 NW 399. 


80. See Adverse Possession §§ 
205-320. 

81. See cases imfra this note. 

[a] As where the party is it‘actual 


use and enjoyment of the land or 
other real estate. Bacon v. Sheppard, 
LUVIN, Jes tol 7%, 1983520: Am De5s83. 

[b] “Possession, in fact, is noth- 
ing more than a simple holding or 
detention of a thing, which is under 
our control, without the intention of 
acquiring the thing for ourselves; 
such is the possession of a bailee, a 
tenant, and others, who possess a 
thing in the name of another, and not 
in their own. The possession in fact 
and by the will, is the holding of a 
thing with the intention of exclud- 
ing all others from its use, or, as it is 
expressed in the Partidas, that hold- 
ing or detention, which a man has of 
things corporeal, by the aid both of 
the body and the mind.” Sunol v. 
Hepburn, 1 Cal. 254, 

$2. Churchill v. Onderdonk, 59 N. 
Yi 1345, L3'6: 


83. See Innocent 32 C. J. p 575 
note 138. 

{a] Distinguished from “lawful” 
possession.—Milligan v. Brooklyn 


Warehouse, etc., Co.,.34 Misc. 55, 62, 
68 NYS 744. 

84. See Adverse Possession § 321; 
Lawful 36 C. J. p 969 note 93. 

{a] Distinguished from “inno- 
cent”? possession.—Milligan v. Brook- 
lyn Ae aye ete., Co., 34 Misc: 55, 
63, 68 NYS 744. 

[b] Distinguished from  posses- 
sion by trespasser or intruder.—Scho- 
field vy. Harrison Land, etc., Co., (Mo.) 
187 SW -61,-63. 


[e] By Refoatant in conversion or 
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gal, mixed,®® naked,*7 natural,** open and notori- 
serambling,°? 
true, ®°S under color of title,?* uninterrupted,®® vir- 


ous,®® peaceable,®° 


tual, ’o6 visible.?7 


8 10] D. As a Degree of Title.°® 
where no better title appears;°® one degree of title, 
although the lowest;! such an interest in land that 
one who has only the bare possession may maintain 
ejectment against a mere wrongdoer who has entered 


into the possession.? 


[§ 11] B. Phrases. “Actual and continued change 
earthly possessions, 
and possession,’’® “continued change of possession,’’® 


93 66 


of possession, all my 


replevin, said to continue until made 
unlawful by demand and refusal see 
Milligan v. Brooklyn Warehouse, etc., 
Co.., 344 Misc. 55, 57, 68 NYS 744. 

85. “Legal possession” as syno- 
nym for “constructive possession.’’— 
McColman v. Wilkes, 34 S. C. L. 465, 


471, 51 AmD 637. 

86. See Adverse Possession §§ 
525-541. 

87. See Naked 45 C. J. py 363, text 


and notes 43, 44. 
L. Lex. [quot Black L. 


See also Wharton 
D.). 


ates See Natural 45 C. J. p 395 note 
89. See Adverse Possession §§ 57— 
63; Open 46 C. J. p 1108 note 78. 


a] ‘“Peaceable”’ distinguished 
from “disputed” or “contested” pos- 
session.—-Powell v. Mayo, 24 N. J. 
Eq. 178, 181 [quot Adler v. Sullivan, 
115 Ala. 582, 587, 22 S 87 (quot South- 
ern R. Co. v. Hall, 145 Ala. 224, 226, 
41 S 135)]. 

90. See Adverse Possession § 322; 
Peaceable 48 C. J. p 775. 

91. See Scrambling Possession [35 
Cyc 1162]. 

Scrambling possession: 

As estoppel: when coupled with rep- 
resentation that property held be- 
longs to estate of another see Det- 
inue § 14. 

Distinguished from “peaceable pos- 
session” see Forcible Entry and 
Detainer § 8. 

No basis for action of forcible entry 


and detainer see Forcible Entry and 


Detainer § 54. 

92. “Substantial possession” is an 
occupancy in fact of the whole that 
is in possession—pedis Bia che 
McColman vy. Wilkes, 34 S. C. L. 465, 
471, 51 AmD 637. 

93. Sunol v. Hepburn, 1 Cal. 254, 
263 (‘‘true possession comprises both 
natural and civil, and results from 
some regular title (justo titulo), 
that is, a title sufficient to transfer 
the property’’). 

94. See Whitney v. Backus, 149 
Pa. 29, 33, 24 A 51. See also Adverse 
Possession §§ 323-402. 

95. See Adverse Possession §§ 64— 


197. See also Uninterrupted [39 Cyc 
687]. 
96. McColman v. Wilkes, 34 S. C. 


L. 465, 471, -51 AmD 6387 (a term em- 
ployed on one occasion to distinguish 
the possession of the whole by occu- 
pancy of a part). 

As synonymous with “effective 
possession’”’ see Effective 19 C. J. p 
1017 note 22 [b]. 


Pritt: See Visible [40 Cyc 212 note 
ls 
98. Possession: 


As first degree of title see Entry, 
Writ of § 28. 

As limit of legal title granted under 
certain deeds see Deeds § 35. 

Mere possession sufficient against all 
persons unable to show better right 
see Entry, Writ of § 31. 

Naked possession as an estate see Es- 
tates § 1 text and note 45. 

Of property inherited by wife, from 
ancestor, aS ground of recovery by 
husband, without reduction to pos- 
session, from one who has no bet- 
ter title see Descent and Distribu- 
tion § 92. 
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substantial,?? 


ae es. | i | 


“continued possession, 7 “delivery of possession,”® 
“enter, take possession of, and oceupy,”® “fail to 
recover possession in consequence of irregularity in 


the sale,”?° “full and complete possession,’”!+ 


A good title 


“had in his possession spirituous liquors for the pur- 
pose of sale, 12 “Gmmediate. possession, 
sion,’’+4 “interest, title, or possession,”?® “notorious, 
exclusiv e, or continuous possession, 
possession,”!7 “open and notorious possession, 


718 “in POSSeS- — 


718 “obtaining 


9718 


“openness, notoriety and exclusiveness of posses- 


sion,”!® “open, 
994 “care 


“possession and 


Prevails where equity is equal see 
Bquity § 208. 

Resulting in possessory title when 
conveyed by quitclaim by grantor 
without title see Deeds §§ 298, 299. 


99. Black L. D. [cit 20 Viner Abr. 
p 278]. 'See Lemp Brewing Co. v. 
Mantz, 120 Md. 176, 184, 87 A 814, 


817 [cit Cyc] (where it was said: 
“the possession was at least some evi- 
dence of title, and sufficient to cast 
upon the plaintiff the burden of 
showing a superior right’). Com- 
pare, however, Cole v. Berry, 42 N. J. 
is, 308, 315, 36 AmR 511 [quot Kest- 
ner v. Keiser Cigar Co., 4 Pa. Dist. 
479, 480] (evidence of title, but not 
title); Miller Piano Co. v. Parker, 
155 Pa. 208, 210; 26 A 303,°35 AmSR 
873 (where it was said that posses- 
sion is not conclusive of title). 

{a] One of the elements of title.— 
Shafer v. Constans, 3 Mont. 369, 371; 
Harris v. Southeast Portland Lumber 
Con O23 Orne 549) 262.9 Pyee3.) 2 44< 
Stewart v. Patterson, (Tex. Civ. A.) 
204 SW 768, 771; Bettman v. Har- 
ness, 42 W. Va. 433, 26 SE 271,: 36 
LRA 566 [quot Powhatan Coal, etc., 
Co. v. Ritz, 60 Wi. Va.9395, 56 SH.257, 
261,, 9 LRANS 1225]. 

[b] As evidence of title-—Com. v. 
Finn, 108 Mass. 466, 468; Rogers v. 
Bates, 1 Mich. N..P.. 93, 94; dis. op. 
in Llewellyn v. Cauffiel, 215 Pa. 23, 
64 A 388, 392; Kestner v. Keiser Ci- 
gar Co., 4 Pa. Dist. 479, 480; Hand v. 
Savannah, ete, Rip Co sdies wC.e2L9, 
256; Ferguson v. Witsell, 39 S.-C. L. 
280. 57 AmD 744; Tolerton. etc., Co. 
v. Petrie, 12 S. D. 595, 82 NW 199, 201; 
Stewart v. Patterson, (Tex. Civ. A.) 
204 SW 768, 771; Bettman v. Har- 
ness, 42 W. Va. 433, 26 SE 271, 36 
LRA 566 [quot Powhatan Coal, etc., 
Co. v. Ritz, 60 W. Va. 395, 56 SE 257, 
261, 9 LRANS 1225]. 

{e] Presumption of law is that 
possession was obtained lawfully, 
and the burden is on the petitioner 
to show otherwise. Mohlke v. Peo., 
TL TIAN 595559 9. 

[dl] “itle’ distinguished.—Collar 
v. .Ulster,. ete:, R. Co., 72 Mise. 27.4, 
278, 131 NYS 56; Stewart v. Patter- 
son, (Tex. Civ. A.) 204 SW 768, 771. 

lo. Foustive Terr, 18) Oks, 541, 543, 
58 P 728; Swift v. Agnes, 33 Wis. 228, 
240 [quot Baragiano v. Villani, 117 
T13A..13'72;, 3755] 

[a] “Legal possession of land, 
though the lowest interest or title 
that a person can have, is an estate 
therein, capable of being conveyed, 
and when conveyed creates a_ suffi- 
cient privity of estate between a 
grantor and grantee to carry the 
covenants of warranty and quiet en- 
joyment through successive convey- 
ances to a remote grantee. ... Legal 
possession of land which is sufficient 
to carry t'he covenants upon a convey- 
ance must be a right or interest in 
the nature of ‘property, valid, at all 
events, against all extraneous intru- 
sion and capable of the same kind of 
transfer and devolution as_ other 
property.” Mygatt v. Coe, 147 N. Y. 
456, 462, 463, 47 NE 17. 

[b] “Possession is nine-tenths of 
the law.—This adage is not to be 
taken as true to the full extent, so as 


change of possession,”?° 


notorious, and continuous .. . 
“party in possession,’’?+ 
control,”?? “possession, custody, or 


to mean that the person in posses- 
sion can only be ousted by one whose 
title is nine times better than his, 
but it places in a strong light the le- 
gal truth that every claimant must 
succeed by the strength of his own 
title, and not by the weakness of his 
antagonist’s.” Wharton L. Lex. 
[quot Black L. D.]. 

“Waked possession” as lowest de- 
gree of title see Naked 45 C. J. p 363 
text and note 44. 

2. Foust v. Terr., 8 Okl. 541, 543, 
58 P 728; Swift v. Agnes, 33 Wis. 228, 
240 [quot Baragiano v. Villani, 117 
DIS AS38725 Su ouls 


3. Seé-Continue 13 C. J. p 205 
note 55. 
4. First Wisconsin Trust Co. v. 


Helmholz, (Wis.) 225 NW 181, 183. 

5.) Ker v--Peo., 110° 111.9627, 649) 61 
AmR 706 (declaring that ‘“posses- 
sion” has a slightly broader mean- 
ing than “care’’). 

[a] “Care or possession.’’—Rich- 
burger v. State, 90 Miss. 806, 44 S 
772, 774 (held to be no distinction be- 
tween the words). 

“Care” see 9 C. J. p 1286. 
ae See Continue 13 C. J. p 205 note 
56. : 

7. See Harrison v. Russell, 12 Ida. 
624, 87 P 784, 785. 

8. George “Walter Brewing Co. v. 
Teles 134 Wis. 81, 114 NW 120, 


“Delivery” see 18 C. J. p 477. 


9. Lewisburgh School Dist. v. 
plat EAset, 290° Par, 258) 138 ..Ay (760s 
(oats 

10. State Nat. Bank v. Beardsley, 


10 Utah 404, 37 P 586, 587. 


ean Streeter v. Streeter, 43 11a. 

T2suStatesivy aU T7OSeN GG 
749, 87 SE 101, 

13. See ieeatare 31°C. isn eu 
note 51. 

14. Woods v. Broder, 129 App. 
Div. 122, 1183 NYS 335, 336. And see 


In 31 C. J. p 366 note 78. 

[a] “In custody and control” syn- 
onymous see J. O. Nessen Lumber 
Co. v. Ray H. Bennett Lumber Co., 
223 Mich, 249, 193 NW 789, 790. 

[b] “In expectation” contradis- 
tinguished. Peo. v. McCormick, 208 
Ill. 437, 70 NE 350, 64 LRA 775 [quot 
In re King rman, 220 Tl. 563; 772 NE 
Lod.) Loo, 5: AnnCas 234]. 

15. Brighton Beach Racing Assoc. 
v. Home Ins.*Co., 113 App. Div. 728; 
99. NWS) 219 291, 

“Interest” see 33 C. J. p 261 text 
and notes 17-61. 

“Title” see [38 Cyc 336]. ; 

16. Jones v. Coates, 196 Fed. 860, 
864, 116 CCA 422. 

17. State v. George, 32 Wyo. 223, 
231 P6883; 690: 


Sore See Open 46 C. J. p 1108 note 

19. See Openness 46 C. J. p 1110 
note 43. 

20. See Open 46 C. J. p 1108 note 
USmiSiy 

21. Matter of Daniel, 149 App. Div. 


777, 184 NYS 254, 257. 

22. State v. Southern, 300 Mo. 417, 
254 SW 166, 168. 

“Control” see 13 C. J. p 837. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and mote number. 


POSSESSION 


control,”?’ “possession for sale,”?* “(possession) giv- 
en pursuant to the conveyance,”?® “possession of an 
office,”?® “possession of any person,’’?? “possession 
of a still,”?§ “possession (of burglar’s tools) ,”?® “pos- 
session of liquor,’®® “possession of stolen prop- 
erty,”®1 “possession of the earrier,’”’?? “possession of 
the . . . premises,’®? “possession or control,’’?4 
“Hossession, order or disposition of the bankrupt,’’#5 
“yossessions of another,”’®® “possession there for un- 
lawful purposes,”** “possession with intent to de- 
fraud,”*§ “privity of possession,’*® “property in 
possession,”*° “remain in the possession of owner,’’#? 
“resume possession,’’#? “right of possession,’ #® “sale 
made by a person having at the time the possession 
or control of the property,”*+ “store and keep in 
possession,’”’*> “storing and keeping in possession,’’*® 
“take effect in possession or enjoyment at or after 
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his death,”47 “take possession of or occupy or ex- 
ercise any acts of ownership,’4® “taking posses- 
sion,”*® “title by possession ;””°° also “possessions out 
of the United Kingdom,’’*®! “profits from possessions 
out of Great Britain,”®? “property, possessions, or 
estates.””>8 

[§ 12] F. In Connection with Various Subjects. 
Among the many subjects in relation to which pos- 
session is important on the civil side of the law are 
abandonment,®* admiralty,®°® alterations of instru- 
ments,°® assignments,*’ assignments for benefit of 
ereditors.5% It is an object of a writ of assistance,®® 
also of the proceeding, assize,®° and is of importance 
in relation to attachment as affecting amenability 
of property thereto,®! and otherwise bearing upon 
the proceeding, as material to levy,®? the protection 


In general see Assignments for Bene- 


23. Peo. v. Britton, 134 App. Div. 
275, 118 NYS 989, 992. 

24. New Orleans v. Villere, 126 La. 
514, 52 S 682, 683 (as used in an or- 
dinance meant possession for sale in 
the customary manner of the trade). 

{a] “fo have or keep in his, their, 
or its possession, for the purpose of 


sale.’—State v. Lee, 164 N. C. 533, 
535. 80 SE 405. 
25. Coon’ v., Wilson, 222° I11.* 633, 


78 NE 900, 901, 113 AmSR 441. 

26. Scott v. Sheehan, 145 Cal. 691, 
693. 719-P* 353. 

27. Six Hundred and Fifty-One 
Chests of Tea v. U. S., 22 F. Cas. No. 
12,916, 1 Paine 499. 

28. State v. Randolph, (Mo. A.) 
296 SW 440, 441. 

“Wroonshine still” see Moonshine 41 
C. J. p 211 text and note 36 

29. Satterfield v. State, 
733, 296 SW 68, 65. 


“174 Ark. 


30. Rex v. Bondy, 19 OntWN 489, 
me And see Intoxicating Liquors § 
31. Peo. v. Kubulis, 298 TU. 528, 


131 NE 595, 598; State v. Albertson, 
206 Iowa 344, 220 NW 39, 40. 

[a] “Possession of property re- 
cently stolen.”—State v. Bowen, 45 
Utah 130, 132, 143 P 134. 

32. See Jackson v. Com., 187 Ky. 
682, 220 SW 743, 745. 

33. Sanford v. Pierce, 126 Mass. 
146, 147. 

34 Nelson v. U.S., 28 App. (D. C.) 
32, 36; Peo. v. Mercantile Safe De- 
posit Co., 159 App. Div. 98, 143 NYS 
oie 851. 

(oy iescen ay Co., Ltd. v. Du- 
Shere [1928] 2B 66, 74. 

Foust v. nea 8 Okl. 541, 58 
5 BEN OAS SIGS 4 

Sia, LENNANt, 2s Whitney, 133 
Wash. 581, 234 P 666, 669 (means pos- 
session with intent or for the pur- 
pose condemned by statute). 

88. Peo. v. Carlesi, 154 App. Div. 
481, 485, 139 NYS 309 (no distinction 
between it and “possession with in- 
ee to utter’’). 

Se. barrett va Brewer. 153. N.C, 
547, 69 SE 614, 616, 42 LRANS 408. 


40. Berry v. Lewis, TUS Ky. 652; 
82 SW 252, 253, 84 SW 526, 26 KyL 
530. 

41. Harris v. Whitehead, 25 Man. 


105,.106, 19 DomLR 722, 30 WestLR 
Sig ok WestWkly 660. 

42. Landesman v. Hauser, 45 Misc. 
603, 604, 91 NYS 6. 


43. See Right [34 Cyc 1764 note 
63]. 
de Williamson v. Monroe, 174 Cal. 


462, 163 P 662, 663. 


45. See. Keep 35 C.J. p 899 note 49. 

46. See Store [36 Cyc 1328 note 
18]. 

47. Frew v. Bowers, 12 F. (2d) 
625, 627. 

48. Davis v. State, 20. Ga. A. 68, 


70, 92 SE 550 (“the word ‘possession,’ 
as applied to land, and as used in the 
code-section quoted, has a fixed and 
definite meaning. It implies a cor- 
poreal act. It cannot be construed as 
a mere claim to land. The word ‘oc- 


cupy’ is even more specific, and in- 
dicates always actual and corporeal 
possession. It is distinguished from 
‘possession’ only in that possession 
may be partially actual and partially 
constructive’’). 

49. Garrison v. Vermont Mills, 152 
N. C. 643, 68 SH 142, 143. 

50. O’Connell v. Pinnacle Gold 
Mines Co., 131 Fed. 106, 110; Floyd v. 
eon 48 N. B. 339, 24 DomLR 320, 


51. Foulsham v. Pickles, [1925] 
A. C. 458, 464. 
52. See Foulsham Vv. Pickles, 


[1925] A. C. 458, 463. 
53.°- Clark’ v:. Hyman, 12 N.. C! 382, 
383 [quot Foil v. Newsome, 138 N. C. 
115, 50 SE 597, 598, °3 AnnCas 4171: 
Welch v. State, 154 Tenn. 60, 289 SW 
510, 511 (sufficient, if not qualified, 
to carry real estate). 
54. See Abandonment §§ 14, 15; 
Homesteads §§ 3338, 370, 403 
55. See Admiralty §§ ‘112, 232, 290. 
56. See Alteration of Instruments 
§§ 22, 190. 
57. See Assignments §§ 7, 67. 
58. By assignee: 
As right see Assignments for Bene- 
fit of Creditors § 323. 
Dating in California, from time of 
filing schedule and petition see As- 
signments for Benefit of Creditors 


Failure to deliver to assignee as not 
invalidating assignment see As- 
signments for Benefit of Creditors § 
16. 

Good against subsequent attach- 
ments see Assignments for Benefit 
of Creditors §§ 233, 241. 

In assignment of personalty only as 
affecting need of acknowledgment 
or affidavit of good faith see As- 
cainean for Benefit of Creditors 
§ 168. 

May be taken before giving ,bond see 
Assignments for Benefit of Cred- 
itors § 292. 

Necessary to pass title to personalty 
see Assignments for Benefit of 

Cree ttons § 238. 


Leased building continued by as- 
signee for lessee’s creditors as 
source of personal liability see 
Assignments for Benefit of Cred- 
itors §§ 827, 328. 

Leased premises, while disposing of 
merchandise, as evidence see As- 
signmerts for Benefit of Cred- 
itors § 327. 

Property, delivered under agree- 
ment that title ‘shall remain in 
vendor until payment, not to be 
claimed by assignee see Assign- 
ments for Benefit of Creditors § 
258. 

Postponed to bond in Arkansas and 
Indian Territory see Assignments 
for Benefit of Creditors §§ 16, 51. 

Recoverable see Assignments’ for 
Benefit of Creditors §§ 323, 356. 

Taken as constituting acceptance see 
Assignments for Benefit of Cred- 
itors § 34. 

‘By assignor: 


fit of Creditors §§ 192, 193. 
As evidence of fraud see Assign- 
eps ta Benefit of Creditors §§ 


59. See Assistance, Writ of 5 C. J. 
Di Lsisy 

60. See Assize 5 C. J. p 1328. 

61. As affecting attachability: 


By agent of elena principal see 
Attachment § ! 

By creditor aoe ‘pill of sale see 
Attachment § 117. 

By debtor, of visible property sub- 
ject to execution, as ground for 
Hee attachment see Attachment 

By defendant as alternative to own- 
ership, failure to show as render- 
ing return insufficient to authorize 
writ to another county for service 
see Attachment § 492. 

By mortgagor see Attachment § 467. 

By prior lienor see Attachment § 548. 

By receiptor holding for mortgages 
under prior attachment see Attach- 
ment § 557. 

By third person see Attachment §§ 
AVIS 5:8e 

In the interest of mortgagee under 
BEE mortgage see Attachment § 
oO . 

Joint possession by joint owners of 
farm not justifying attachment of 
share of crops set apart in custody 
of one for debt of other see Attach- 
ment § 280. 

Right of possession in mortgagee 
as affecting attachability of mort- 


ar ge interest see Attachment § 
62. As entitling possessor to no- 


tice see Attachment §§ 426, 439. 
Possession of personalty by officer: 
Actual or constructive as obviating 
need of overt act in levy under sub- 
sequent writ see Attachment § 462. 
As duty: 
py ts see Attachment §§ 427— 


Entitling officer to reimbursement 
see Attachment §§ 818-829. 
Excused by direction to take re- 
ceipt see Attachment § 627. 
By officer as agent of plaintiff under 
void process see Attachment § 1164. 
Perales to levy see Attachment § 


Failure to take see Attachment §8§ 
Joint by officers making different at- 
tachments impossible see Attach- 
ment § 460. 
Manual as obviating need of service 
Ont notice see Attachment § 475. 
ey ee see Attachment 
' Prior attaching officer, as affecting 
return on subsequent levy see 
Attachment § 488. 

Property jointly owned see Attach- 
ment §§ 380, 381, 448. 

Power of taking not to be abandoned 
by officer taking receipt see Attach- 
ment §§ 617, } 

Prevented by fraud or force to be 
mentioned in return see Attach- 
ment § 482, / 
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of rights or claims in property attached,** or to con- 
tention as to title or ownership in the goods at- 
tached®* including remedies for interference with 
possession,®°® as contributing to the fact of notice of 
title,®® as entitling the possessor to notice of levy®* 
and to restoration after dissolution of attachment,®® 
and, when fraudulent, as a ground for the remedy.®® 
Possession is material as substantiating, when long 


Right of actual, resulting in inci- 
dental right to open receptacle see 
Attachment § 422. 

Right of levying officer to retain see 
Attachment § 550. 

Sufficient to sustain action for viola- 
tion see Attachment §§ 607-615. 

ches: of sufficiency see Attachment § 


Under prior levy not to be disturbed 
aneee sa levy see Attachment 


Wrongfully taken: 

As ground of liability see Attach- 

ment §§ 8238, 1164. 

Constructive deprivation At- 

tachment § 1178. 

Possession of realty: 

Need not be changed on attachment 
see Attachment § 520. 

Not required by officer 
ment §§ 439, 464. 

Of nonresident or his tenant not nec- 
essarily to be disturbed see Attach- 
ment § 439. 

Possession of writ, actual as dis- 
tinguished from control, by officer at 
time of levy not essential see Attach- 
ment § 406. 

63. As object of claimant’s bond 
see Attachment § 950. 

As right of trustee under deed of 
trust see Attachment § 437. 

As secured to defendant see At- 
tachment §§ 677-783. 

By mortgagee see Attachment §§ 
360- %3 62, 833. 

For safe- keeping by receiptor or 
bailee see Attachment §§ 616-675. 

64. See Attachment §§ 832, 884. 

As matter of evidence of ownership 
on interpleader see Attachment §&§ 
‘886, 888-890, 900, 904, 905, , 

By debtor of stranger’s goods in- 
termingled with his own as affect- 
ing right of stranger to intervene see 
Attachment § 847. 

65. See Attachment §§ 466-469, 
959-981, 1181. 

Replevied by assignee for creditors 
from attaching officer as defense to 
action by defendant against officer 
for nondelivery see Attachment § 
1091. 

Taken by attachment purchaser, as 
trespass, when selling officer had no 
title see Attachment § 807. 


see 


see Attach- 


66. See Attachment §§ 557, 559, 
916. 
67. See Attachment §§ 426, 439. 


Possessor to be served when de- 
fendant cannot be found, by statute 
see Attachment § 486. 

68. See Attachment §§ 1091-1095. 

69. As ground for attachment of: 
Mortgaged property retained by 

mortgagor see Attachment § 71. 
Property assigned for creditors re- 

tained by assignor see Attachment 

72 


Soegal: essential to justification of 
attachment on ground of fraudulent 
transfer see Attachment § 375. 

By wife of her earnings when per- 
mitted by husband not fraudulent 
conveyance see Attachment § 74. 

70. See Boundaries § 332 

71. See Champerty and Mainte- 
nance § 102. 

Adverse possession as tending to 
render champertous the transfer of 
property held therein see Champerty 
and Maintenance §§ 18, 19, 45—98 

72. Possession, of mortgaged chat- 
tels: 

By common agent of mortgagee and 
mortgagor see Chattel Mortgages § 
Mitts 

By party as affecting attachment and 

' levy see Attachment § 360 
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POSSESSION 


Change of: 
Dispensed with by recording see 
Chattel Mortgages § 261. 
Essential to oral mortgage see 
Chattel Mortgages § 
relation to fraud Chattel 
Mortgages §§ 260-282 
Right to, and actions thereon see 
Chattel Mortgages §§ 247-336. 
73. By mortgagor: 
Actual, as affecting filing under stat- 
ute see Chattel Mortgages § 211. 
After default mere bailment see Chat- 
tel Mortgages § 246. 
AS: 
Seay tates default see Exemptions 
iy oe 
Subject of statement in mortgage 
see Chattel Mortgages §§ 89, 90. 
Changed to custody of law at decease 
when necessary to validity of mort- 
gage see Hxecutors and Administra- 
tors § 1189. 
For benefit of ay see Chattel 
Mortgages §§ 269, 
Not necessary to mor heee s interest 
see Chattel Mortgages §§ 39, 42 


ioe 
In see 


Animals, statement as sufficient de- 
scription of location see Chattel 
Mortgages §§ 90, 93. 

Future chattels as affecting ratifi- 
oe see Chattel Mortgages § 
7 


Permitted by mortgagee no evidence 
of consent to creation of lien see 
Chattel Mortgages § 394. 
Retention as statutory evidence of 
fraud see Chattel Mortgages § 260. 
Stipulation to retain see Chattel 
Mortgages § 267. 

With power of sale see Chattel Mort- 
gages §§ 268-276. 

74. By mortgagee: 

In general see Chattel Mortgages §§ 
245-288. 

After: 

Default see Chattel Mortgages §§ 
246, 255-257. 

Maturity of debt not legal title sub- 
ject to attachment see Chattel 
Mortgages § 246. 

AS: 

Necessary to validity of mortgage 
against other creditors see Exec- 
utors and Administrators § 1189. 
Subjecting mortgagee to responsi- 
bility see Chattel Mortgages §§ 
258, 259. 

Dispenses with need of refiling see 
Chattel Mortgages § 2338. 

Not to be taken after death of mort- 
gagor, custody of law prevailing 
see Executors and Administrators § 
10. 

Ons 

Animal before period of nurture 
has passed see Chattel Mortgages 
§ 52. 


Future property needless in equity 
under American rule see Chattel 
Mortgages § 48. 

authority of mort- 
see Chattel 


Retained under 
gage until payment 
Mortgages § 579. 
Right to waived by mortgagee of at- 
tached goods see Attachment § 437. 
Subsequent to assignment for credi- 
tors see Chattel Mortgages § 47. 
Transfer to mortgagee, as affeeting 
subsequent rights of ereditors un- 
der stipulation in mortgage see 
Chattel Mortgages § 282. 


Under Iowa Code § 1927, affecting 
garnishment see GarniShment § 
30%: 


Where fraudulently obtained, with re- 
fusal to deliver, as duress see Chat- 
tel Mortgages § 152. 


continued, proof of boundaries;7° in relation to 
champerty and maintenance,‘* or to chattel mort- 
gages,’2 whether the possession of the mortgaged 
property be that of the mortgagor,’* the mortgagee,‘* 
or some other person.*® 
paper affects the right of action thereon,*® the ques- 
tion of payment,** and the right to demand‘® or re- 
ceive payment,’® as well as the question of delivery ;°° 


Possession of commercial 


75. By purchaser as against mort- 
gagee see Chattel Mortgages § 412. 

Right of assignee to possession 
and Hmieetions thereon see Chattel 
Mortgages § 41 

76. “As Bahioes of allegations in 
declaration or complaint see Bills and 
Notes §§ 1161, 1164. 

Ena pledgee see Bills and Notes § 

oO 

Oe pledgor see Bills and Notes § 
Essential Bo action see Bills and 

Notes § 108 
Mala fide S oBUSeetOS see Bills and 

Notes §§ 1057, 1087, 1309. 

Mere possession as entitling holder 
to sue, effect upon pleading see Bills 
and Notes § 1222. 

Of paper payable to particular per- 
Bore or bearer see Bills and Notes § 
1 : 

77. As affecting competency of in- 
gorpeuipute see Bills and Notes § 

BE, 

As evidence of payment: 

By maker, rebutted see Bills and 
Notes § 1328. 

By maker or accepter, when evidence 
and when not see Bills and Notes 
§§ 1317-1320. 

By one who has paid, although lost, 
after payment, provable see Bills 
and Notes § 1262. 

By party under obligation to pay see 
Bills and Notes § 812. 

Mere possession of aeccepter whether 
evidence of payment see Bills and 
Notes § 1390. 

As evidence of nonp?yment by: 
Fev eee see Bills and Notes §§ 1320, 


Personal representative of payee see 

Bills and Notes §§ 1320, 1321. 

78. As evidence of authority to de- 
mand payment see Bills and Notes §§ 
785, 1364. 

As requisite to demand of payment 
with exception see Bills and Notes § 
776 


By holder at time of demand to be 
shown by certificate of protest see 
Bills and Notes § 877. 

In Georgia as subjecting possessor 
Oe to collect see Bills and Notes 
§ 

79. Actual possession by person 
in charge of place at time of pay- 
ment as essential to agency to receive 
see Bills and Notes § 837. 

As evidence of right to receive pay- 
ment see Bills and Notes §§ 1309, 1322. 

By guardian after payment of note 
payable to him as such, not prevent- 
ing extinguishment see Bills and 
Notes § 833 

By person receiving payment: 

As fact indicating proper person to 

pe paid see Bills and Notes §§ 830, 

38. 
Necessary to relieve payer of risk 

see Bills and Notes § 828. 

By pledgee precluding discharge by 
unauthorized payment to pledgor see 
Bills and Notes § 836. 

Mere possession of unindorsed note 
payable to another not authorizing 
payment to holder see Bills and Notes 
§ §39. 

Of bank book not evidence of right 
to draw money see Bills and Notes § 


61. 

Of certificate indorsed in blank un- 
der treaty with Mexico see Bills and 
Notes § 61. 

Of note acknowledged to belong to 
ward by third person see Bills and 
Notes § 833. 

80. See Bills and Notes §§ 335, 525, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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possession is also evidence of ownership*? or title,®? 
and of authority to give notice of dishonor;8* may 
affect evidence in other ways,** and involves, when 
lawful, authority to transfer a negotiable instru- 
ment.®® Possession of property is a consideration for 
Under constitutional law pos- 
session may be the subject of protection®’ or affect a 
protected right,®* and is subject to proper restriction 
and regulation®® in relation to copyright,®® to rights 
in franchises?! and shares of corporations,®? and 
has to do with the operation and breach of various 


commercial paper.*® 


POSSESSION 


of title,?® 


covenants,®® as that against encumbrances;°* for 


1306. 

81. See Bills and Notes §§ 785, 

1091, 1162; 1309-13812, 1315. 

82. Of bill or note payable to 
bearer: 

As evidence of title in holder see 
Bills and Notes §§ 540, 1087, 1309. 

Mode of acquisition, needless to al- 
lege see Bills and Notes § 1162. 

No presumption of title where bearer 
is joint owner who cM&nnot sue 
singly sée Bills and Notes § 1108. 
Of paper indorsed in blank as 

showing transfer of title see Bills and 

Notes § 1168. 

Not in “ordinary course of busi- 
ness” in certain cases see Bills and 

Notes § 688. 


sphiey See Bills and Notes §§ 912, 914, 
84. By stranger as bearing on 


question of indebtedness see Bills 
and Notes § 812. 


85. See Bills and Notes § 511. 
Pe See Bills and Notes §§ 361, 362, 

d 

87. As vested right: 


In | ae see Constitutional Law § 
485 


Future possession by remainderman 
see Constitutional Law § 507. 

Possession as conferred on adminis- 
trator see Constitutional Law § 514. 

Possession of public office see Con- 
Ay Behe tart Law § 548. Compare § 

43. 

88. Examples: 

Adverse possession as resulting in 
vested right protected from ex post 
facto legislation see Constitutional 
Law § 499. 

By husband, of wife’s property, as 
requisite to his vested right there- 
in see Constitutional Law § 502. 

Of land after tax sale, as affecting 
power of legislature to provide as 
to rights of parties at future time 
see Constitutional Law § 1047. 

Reduction of charter right of corpo- 
ration to possession as a condition 
precedent to constitutional protec- 
tion against repeal see Constitu- 
tional Law § 648. 

89. An act withholding possession 
from one recovering land sold by any 
of certain officers until he pays the 
demand, for payment of which it was 
sold, not an encroachment on the ju- 
dicial function see Constitutional 
Law § Ts ‘ 

As subject to exercise of police 
power: 

Of: 


Certain articles connected with lot- 
tery see Constitutional Law § 
STAn 

- Certain game birds killed on pos- 

sessor’s own land see Constitu- 
tional Law § 840. 

Lottery tickets see Constitutional 
Law § 428. 

Restriction upon action for posses- 
sion of liquors, how limited see 
Constitutional Law § 727. But 
mere possession of liquor, not to 
be prohibited by legislation see 
Constitutional Law § 873. 

Of specific sum of money, subject to 
order of court to transfer, not in- 
fringement of inhibition against im- 
prisonment for debt see Constitution- 
al Law § 448 

Provision for action of forcible en- 


try and detainer a proper regulation 
of possession of property see Con- 


stitutional Law, § 999. 
90. Possession of unauthorized 
copies see Copyright and Literary 


Property § 371. 

91. Possession of franchise: 

As defense in action see Corporations 
§§ 2178, 2182. 

Long and undisputed as evidence of 
right see Corporations §§ 2178, 2182. 
92. Shares retained by mortgagor 

see Chattel Mortgages § 4 
93. As subject of representations 

ipere en in covenant see Covenants § 
By covenantee as affecting right to 

interest on purchase money upon 

breach see Covenants § 237. 
Possession delayed by outstanding 

lease measure of damages see Cove- 

nants § 224. 


94. See Covenants §§ 46, 109, 230. 
95. See Covenants §§ 47, 49, 128, 
DSO bos eeciOy 


96. Not implied by covenant of 
right to convey except where theory 
of actual seizin prevails see Cove- 
nants § 45. 


ween’ See Covenants §§ 103, 107, 223, 
ys 
98. Possession held or disturbed 


by some intruder not breach 
Covenants § 130. 

99. See Covenants §§ 138, 139, 141, 
£57160; 167, 20.70 

1. Possession by husband, as well 
as wife, of wife’s property, and de- 
livery to grantee, essential to cove- 
nant running with land in husband’s 
deed so as to join wife see Covenants 

Boe 
; 2. See Descent and Distribution 18 
Cc. J. p 795; Executors and Adminis- 
trators 23 C. J. p 984. 

3. Before decease: 
Actual possession in decedent not es- 


see 


sential to inclusion of property in 


the inventory see Hxecutors and 

Administrators § 378. 

By: 

Donor, in a revocable gift of land, 
who dies without revoking it see 
Descent and Distribution § 251. 

Testator, of commercial paper 
made by representative, how ef- 
fective see Hxecutors and Admin- 
istrators § 459. 

Mere possession of personalty, not 
wholly wrongful, under claim of 
title, by decedent at time of death, 
as passing to representative see 
HExecutors and Administrators § 
Gker 

Ot: 

Mortgaged chattel retained by de- 
cedent as preventing mortgagee 
from obtaining preference see 
Bet eae: and Administrators § 
1189. 

Personalty retained by decedent 
until death, as causing subse- 
quent sale by representative to 
supersede decedent’s bill of sale 
see Executors and Administra- 
tors § 749. 

Property at time of death, as rais- 
ing presumption of ownership see 
Executors and Administrators § 
369. 

Transferred by decedent as affecting 
representative’s right see HExecu- 
tors and Administrators § 368. 
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quiet enjoyment ;°° of right to convey,®® of seizin,®* 
of warranty,®® and covenants running with 
the land.! In relation to the disposal of a decedent’s 
property and the course of descent and distribution,” 
the importance o 
decedent before death,* 
falls to the various persons appointed by will,* or by 
law® and these may be the personal representatives,® 
* whose possession,’ whether by executor by will or by 
administrator by law, is not only a right,® but a duty® 
and source of responsibility ;1° or they may be leg- 


possession begins with that of 
after which the possession 


and 
Wills 


Executors 
JED OS: 


4. See generally 
Administrators Zac. 
[40 Cye 951]. 
eeeae a; ae Descent and Distribution §§ 

Pay S78 to have continued in par- 
ty receiving it at death see Executors 
and Administrators § 2170. 

6 See generally Executors and 
Administrators 23 C. J. p 984 

ie Accompanied by personal inter- 
est: 

By one as_ representative, how 
changed to that of same person as 
legatee or distributee see xecutors 
and Administrators § 

When creditor of estate see Executors 
and Administrators §§ 1197, 1202. 

When universal legatee see Executors 
and Administrators § 260. 

As shown by joint inventory see 
Executors and Administrators §§ 
2842, 2843. 
aed representative in other capac- 
$ we: 

In general see Executors and Admin- 
istrators §§ 2556-2562. 

As trustee, as demanding inventory 
oe ee and Administrators 

Justified by guardian, as such, when 
sued as former special administra- 
tor see Executors. and Administra- 
tors § 2818. 

Estoppel to deny: 

Appointment under which it was ob- 
tained, in action on bond see Ex- 
ecutors and Administrators § 2623. 

Decedent’s title or set up title ad- 
verse to beneficiaries see Executors 
and Administrators § 397. 
Presumed to be legal see Executors 

and Administrators §§ 2170, 2657. 

8. See Hxecutors and Administra- 

tors §§ 263, 463, 464, 710. 

As between corepresentatives see 
Executors and Administrators § 2818. 

Right in administrator pendente 
aati Executors and Administrators 

Right of succeeding executor see 
Executors and Administrators § 86. 

9. See Executors and Administra- 
tors §§ 423, 2170. 

of unadministered property as duty 
of administrator de bonis non see Ex- 
ecutors and Administrators § 2751. 

Taken before appointment see Ex- 
ecutors and Administrators § 398. 

10. Involving duty to account see 
Ixecutors and Administrators § 423. 

Involving liability: 

In general see Executors and Ad- 
ministrators § 3826. 

For devastavit see Executors and Ad- 
ministrators § 2836. 

In case of joint possession of assets 
Bea ROC Or ORS and Administrators § 

In case of possession of assets by co- 
representative permitted by the 
other (see Executors and Adminis- 
trators §§ 2837-2839), or by inde- 
pendent executor as permitting ac- 
tion on claim and execution against 
him, without prior presentment to 
estate (see Executors and adminis- 
trators § 2899). 

Where money retained by special ad- 
ministrator see Executors and Ad- 
ministrators §§ 2805-2813. 
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atees,1! heirs,'? or the surviving spouse;!* or the 
possession may be considered the custody of the 
In the hands of persons other than represen- 
tatives, heirs, distribtitees, or legateest® possession 
is recoverable!® and renders the possessor account- 


law.14 


able,?’? unless it is his by right.?§ 


of personalty at the death of the owner is the right 
of the personal representative,'® although the pos- 
session of personalty by heirs or distributees?°® is 
permissible where there are no debts and no ad- 
ministration,?+ or if creditors do not object,?? and 


11. See Wills [40 Cye 1869]. 

By universal iegatee see Descent 
and Distribution. § 156; Executors 
and Administrators § 260. 

Right as between heirs and lega- 
tees see Descent and Distribution § 
U5 Gs 

12. 
139. 
As charging possessors with liabil- 
, see Descent and Distribution § 
156. 

Right as between heirs and lega- 
tees see Descent and Distribution § 
156. 

Taken without prejudice to credi- 
tors’ rights see Descent and Distri- 
bution § 159; Executors and Admin- 
istrators § 11. 

13. By widow: 

As source of liability see Descent and 
Distribution § 114. 

Not affecting creditors’ right to se- 
curity or administration see Ex- 
ecutors and Administrators § 11. 
Possession of deceased wife’s prop- 

erty by husband or his representa- 

tives as trustee see Descent and Dis- 

tribution § 184. 

14. As against mortgagee of chat- 
tels see Executors and Administra- 
‘tors § 10. i 

Subject to receivership see [xecu- 
tors and Administrators § 2894. 

15. By creditor of estate of goods 
enough to pay his claim, as defense 
to his suit on representative’s bond 
see Executors and Administrators § 
2621. 

Possession by third person, no hin- 
drance to vesting in representative 
see Executors and Administrators § 
371. 

16. Possession wrongfully ob- 
tained, indefensible by claim of leg- 
acy against executor’s action to re- 
cover see Executors and Administra- 
tors § 1875. 


See Descent and Distribution § 


17. By executor de son tort see 
Executors and Administrators §§ 
2904-2908. 


By husband in right of wife as 
source of liability see Descent and 
Distribution § 156. 

By two defendants, not in common 
and differently acquired as demanding 
separate suits by executor for ac- 
counting see Equity § 309. 

Subject of discovery see Executors 
and Administrators §§ 409, 417. 

18. Of money by creditor of dis- 
tributee immediately applicable by 
court see Executors and Administra- 
tors § 25. 

Of personalty by mortgagee: 

On default under provision in mort- 
gage as right against personal rep- 
resentative see Executors and Ad- 
ministrators § 715. 

Not to be taken by mortgagee under 
power in chattel mortgage after 
death of mortgagor as being in cus- 
tody of the court see Hxecutors and 
Administrators § 10. 

Of pledged property as right of 
pledgee as against personal represen- 
tative see Executors and Administra- 
tors § 715. 

Transferred by representative see 
Executors and Administrators § 744. 

19. See Executors and Administra- 
tors §§ 710-715. 

As right of administrator and not 
next of kin see Descent and Distribu- 
tion § 140. 


POSSESSION 


The possession 


various perils.” 


ance.®° 


By administrator de bonis non see 
Executors and Administrators §§ 
2745, 2751. 

Continued possession by agent and 
successor of executrix presumed see 
Executors and Administrators § 1737. 

Custody of: 

Assets see Pxecutors and Administra- 
tors §§ 463, 464. 

Books and papers see Executors and 
Ee wetn te ce §§ 4638-467, 2818- 
Possession of note: 

Generally see Executors and Admin- 
istrators §§ 459, 714. 

When important to settle estate al- 
though not for recovery of amount 
see Equity § 28. ; 
Possession of public land, mere 

right to enjoy, treated as personalty 

We Ixecutors and Administrators § 


Presumed to be protected by for- 
mer administration see Descent and 
Distribution § 136. 

20. See Descent and Distribution 
§§) 159,182: 

Of chattel received from decedent 
by his child not made adverse by de- 
mand of administrator pendente lite 
and refusal see Pxecutors and Ad- 
ministrators § 1915. 

Of personality recoverable by heirs: 
Jurisdiction see Descent and Distri- 

bution §§ 139, 180, 185. 

Limitation of action by heirs or dis- 
tributees to recover see Descent and 
Distribution §§ 162, 184. 

21. See Descent and Distribution 
§§ 140, 159, 182. 


ear See Descent and Distribution § 
23. See Executors and Adminis- 


trators § 438. 

24. Immediate right in heirs see 
Descent and Distribution § 139. 

Of land of heirs by surviving 
spouse as involving liability to ac- 
conus see Descent and Distribution § 

Of land sold under void decree to 
be restored to heirs see Executors and 
Administrators § 1623. 

Possession of realty by heirs: 

As source of liability between heirs 

see Descent and Distribution § 156. 
Taken without prejudice to creditor’s 

Tle bis see Descent and Distribution 


That of ancestor see Descent and Dis- 
tribution § 132. 

Right as entitling heir to bring ac- 
tions relating to realty: 

Generally see Descent and Distribu- 
tion § 180. 

Limitations of actions by heirs and 
distributees to recover see Descent 
and Distribution § 184. 

Realty recoverable by heirs see De- 
aot and Distribution §§ 139, 180, 
25. See Wills [40 Cyc 1869]. 

Of deeds by devisee having rights 
with others not to be disturbed by 
executor having no power of sale or 
conversion of realty see Executors 
and Administrators § 594. 

26. By widow: 

As sole heir of deceased husband’s es- 
tate against one claiming as co- 
heir permitted to continue on giv- 
ing bond see Descent and Distribu- 
tion § 114. 

Not to be recovered from widow en- 
titled to part by heir before pro- 


‘eae 4 
SO 


is not in general to be disturbed needlessly by the 
representative.”® i 
session of real property belonging to a decedent’s 
estate is in the heirs,?4 or devisees,?° or, to some 
extent, in the surviving spouse,?® the immediate right 
may be in the personal representatives?’ in many 
jurisdictions for certain purposes.?*® 


realty by a purchaser from the estate is subject to 
9 


While in general the right to pos- 


Possession of 


Possession of property, or of an 


instrument, may affect a deed, or the act of convey- 
Possession is the subject of the action of 


ceedings for partition or appraise- 

ment see Descent and Distribution 

§ 156. 

Of decedent’s house as quarantine 
see .Executors and Administrators §§ 
764-771. 

27. See Descent and Distribution § 
180; Executors and Administrators 
§§ 598-612. : ; 

As essential to remedies: 
Generally see Executors and Admin- 

istrators §§ 598, 599, 1816. 

Of specific property to be secured be- 
fore trial under California code by 
auxiliary remedy see Detinue § 6. 
As source of liability see Executors 

and Administrators §§ 592, 613-616, 
As subject of action by administra- 

tor with will annexed see Executors 

and Administrators § 2777. 

By way of foreclosure see Execu- 
tors and Administrators § 440. 

In special administrator by order of 
court see Executors and Administra- 
tors § 2806. 

Not taken by appraisal see Execu- 
tors and Administrators § 383. 

Of railroad, held adversely to es- 
tate, to be recovered by administra- 
tor before court can order sale see 
Executors and Administrators § 1478. 

238. By statute: ; 
Generally see Descent and Distribu- 

tion §§ 133, 180; Executors and Ad- 

ministrators §§ 611, 710, 1648. 
Under California statute without ti- 

tle see Executors and Administra- 

tors: § 710. 

29. As estoppel to resist payment 
ef purchase money for defect in sale 
PRE Cae and Administrators § 

In absence of confirmation of title 
Bee ven and Administrators § 

is ) 

Received from representative in 
part payment, as barring statutory 
resale by representative at purchas- 
er’s risk see Executors and Adminis- 
trators § 1622. ; 

Subject to decree in equity avoiding 
sale see Executors and Administra- 
tors § 1682. 

Under invalid sale see Executors 
and Administrators §§ 630, 1623. 

30. Possession of deed: 

As affecting result of omission or 
insertion of grantee’S name see 
Deeds § 57. 

Transferred from grantor, essential 
to we delivery of deed see Deeds 


Possession of realty in general: 
As material to release see Deeds §§ 
21, 50; Dower §§ 213, $ 


y: 

Grantee, as affecting fact: of con- 
veyance see Deeds §8§ 96-98. 
Grantor as material to fact of con- 
veyance see Deeds §§ 37, 38, 45. 
Grantor or grantee immaterial to 
form of conveyance see Deeds § 


50. 

Of estate of inheritance by ancestor 
necessary to validity of collateral 
warranty as against heir under 4 
& 5 Anne 16 § 21 see Deeds § 295. 

Retained by grantor affecting fact of 
conveyance see Deeds §§ 96-98. 
Possession of homestead: 

Abandonment of as curing insufficient 
conveyance see Homesteads § 311. 

As admitting evidence of deed, defec- 
tive in acknowledgment, under 


or later cases, developments and changes in the law see cumulative Annotations, same title, page and note numben 


detinue,?* 


the right thereto.*° 


ing title.*° 


or may be an estate in itself.43 


act as estoppel to deny title under which it has 
been taken, on which therefore the possessor’s claim 


Hp it was taken see Homesteads 


Change of, following oral transfer see 
Homesteads § 301. 

oy ae of by wife see Homesteads 
31. See Detinue 18 C. J. p 987. 

By defeated party under bond as 
resulting in liability for nondelivery 
see Detinue §§ 115, 121. 

32. See Detinue §§ 24-29. 

Possession by defendant: 

Adverse see Detinue § 31. 

Denied or justified in answer see Det- 
inue §§ 26, 37,-53, 58, 63,.64, 65, 67. 

Distinguished from interest as char- 
acterizing proper defendant see 
Detinue § 39 

ay poured immaterial see Detinue 

poy taken by process see Detinue §§ 

Right to by virtue of special interest 
as preventing defendant’s liability 
see Detinue §§ 32-35. 

To be averred see Detinue § 46. 

Tortiously acquired not resulting in 
estoppel see Detinue § 36. 

Unlawful commencement as fixing 
initial date for computing the dam- 
ages see Detinue § 103. 

33. See Detinue § 8. 

By plaintiff: 

Actual possession of personalty once 
held by executor or administrator 
as empowering him to maintain det- 
inue in his individual capacity see 
Detinue § 13. 

Prior effect see Detinue § 18. 

Taken by plaintiff as affecting judg- 
ment for defendant see Detinue § 
90. 

Value of, to plaintiff, as fixing meas- 
ure of damages see Detinue § 101. 
Plaintiff’s right to, when sufficient 

see Detinue §§ 8-18. 

' 34 By husband: 

Actual need not be proved where no 
adverse possession is shown in wid- 
ow’s action see Dower § 340. 

As evidence see Dower §§ 340, 350, 
352, 353. 

Without seizin no basis for dower see 
Dower §& 76. 

Wrongful as tenant of freehold, ef- 
fect of see Dower § 245. 

35. By widow: 

As resulting in liability see Dower § 
419. 

Continued after right is barred as 
raising presumption of election see 
Descent and Distribution § 107. 

Continuous as preventing limitation 
against widow see Dower § 333 

Taken by reversioner under lease 
from widow as waiver of claim of 
forfeiture for waste see Dower § 
414. 

By other than husband or 

widow: 

Adverse see Dower §§ 125, 305, 333. 

As material to release see Dower §§ 
213, 214. 

By tenants under title by conveyance 
from husband as estoppel to deny 
husband's title see Dower § 296 

Demand for upon tenant as statutory 
prerequisite to suit for recovery see 
Dower § 303. 

Under certain statutes as charging 
possessor with costs in dower see 
Dower § 406. 

37. See Injunctions §§ 141-208. 

As rendering possessor liable to 
preventive action to protect future 


wherein defendant’s liability depends 
upon the fact,?? and plaintiff’s cause of action is on 
As material to dower possession 
may be by the husband,*4 widow,*® or another.*® 
As a subject of jurisdiction in equity®’ possession 
may be the object of recovery,**® protection,®® and is 
often important in relation to equitable relief affect- 
Possession of property may affect or be 
affected by various estates,4! as may that of a deed,*? 


POSSESSION 


Possession may 


rights see Equity § 106. 
Prevails where equities are equal 
see Equity § 208. 
38. Decree for delivery generally, 
eye not always, refused see Equity § 
0. 
Of personalty: 
In general see Equity §§ 37, 388. 
Of books and papers by third person 
Ns ae procedure see Equity § 
7 


Of Spree ncc instruments see Hqui- 
t 4 


y : 

Of stereotyped plates of work sub- 
ject of equitable recovery by au- 
thor see Equity § 42. 

Of realty: 

In general see Equity § 39. 

Bill not founded on mortgage, when 
not ‘within chancery jurisdiction 
see Mortgages § 1524. 

By purchaser not usually ordered in 
decree for sale see Equity § 845. 
Of homestead recoverable in equity 
by one who has begun proceedings 
under homestead law against one 

with no title see Equity § 92. 

Taken by writ on decree of sale of, 
or awarding, land see Assistance, 
Writ of § 3. 

Where defendants are entitled to jury’ 
trial not recoverable in equity see 
Equity § 48. 

Withheld by two defendants and 
claimed adversely by other persons 
not sufficient to make out a case 
of multiplicity of suits see Equity 


§ : 

39. By defendant with legal title 
not readily taken by means of receiv- 
er, where claim is founded on dis- 
puted equity see Equity § 208. 

Of land: 

Adverse possession of land con- 
demned as street without compen- 
sation see Equity § 418. 

Established see Equity § 426. 

Forcible, by plaintiff, resulting, in re- 
fusal to restrain ejectment see Eq- 
uity § i 

Not to be restrained when issue is 
legal title see Equity § 51. 

Undisturbed as exonerating plaintiff 
from laches in late application see 
Equity § 224. 

40. See Adverse Possession 2 C, J. 
p 37. See also Equity § 224. 

As affecting suit to quiet title see 
Quieting Title [82 Cyc 13835]. See 
also Equity §§ 118, 126. 

Not condition requisite to jurisdic- 
tion to enforce equitable against le- 
gal title see Equity § 92. 

Right carried with decree estab- 
dishing title see Equity § 863. 

er contract as rendering’ pos- 
sessor proper party to suit to estab- 

lish lien see Equity § 277. 

41. Adverse possession see Ad- 
verse Possession 2 GC. J. p 37. 

As barring estate tail see Hstates 
SD. 

As right in: 

Grantor after breach of condition see 
Deeds §§ 425, 446. 

Life tenant see Hstates §§ 76, 126. 

Remainderman see Estates §§ si, 106, 
1 D5 Se LG ONT Ose Lie. 

By life tenant of personalty see Es- 
tates §§ 103, 104. 

By reversioner see Deeds § 292; Es- 
tates §§ 182, 186, 189. 

“Estates in possession” defined seb 
Estates § 4. 

Of future estate to commence at 
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depends ;** is often highly relevant in evidence;**® 
and is prima facie evidence of title*® or ownership,*? 
of seizin,*® or the right to possess*® or convey ;°° may 
be evidence of fraud.*? 
der an instrument may assist the evidential quality 
of the instrument.°? 
evidence in regard to its execution,®*® or in relation 
to delivery;®°* and when held in a particular man- 
ner, without controversy and with acquiescence, may 
aid in the construction of the instrument.°° 
sion of a document may affect its use in evidence.*® 
Possession has to do with executions in connection 


Possession of property un- 


Possession of a deed may be 


Posses- 


future period see Estates §§ 18, 25. 
Under contract with reversioner 

see Estates § 188. 

42. See Deeds § 113. 

43. Naked possession as estate see 
Hstates § 1. 

44. Estopping possessor: 

By trustee of note secured by deed of 
trust permitted by legal holder see 
Mortgages § 57 

Obligation of grantee to restore to 
grantor, as RT am estoppel by 
deed see Estoppel § 2 

Obtained from easiont grantee see 
Fraudulent Conveyances § 443. 

Under another’s title see Estoppel §§ 
110, 246. 

Under claim of title see Estoppel §§ 
29,65, 174, 245, 246. 

Mere possession by another not es- 
toppel against true owner see Hs- 
toppel § 181. 

Of defendant not admitted by 
bringing ejectment so as to preclude 
subsequent see of trespass | see Es- 
toppel § 23 

When oe estopped to assert after- 
acquired title see Estoppel § 174. 

' 45. As subject of testimony in na- 

ture of conclusion of law see Evi- 

dence §§ 731, 732. 

Of land favorable to possessor see 
Deeds § 539. 

Of qualities or appliances necessary 
to particular act see Evidence § 832. 

Of realty as subject of evidence see 
Iividence § 1250. 

Presumed to have continued from 
date proved see Evidence § 29. 

Right to possession as subject of 
evidence see Ejectment §§ 224-246. 

46. See Ejectment §§ 211, 212; 
Judgments § 903. 

Presumption: 

Where several are in Reper eRe pos- 
session see Evidence § 6 

Long continued, as ground “of conclu- 
sive presumption of noneviction by 
he paramount see Covenants § 

09. 

47. See Evidence §§ 64-66; 


Nui- 
sances § 317. 


48. See Entry, Writ of § 70. 

49. Actual, peaceable possession 
of land as raising presumption of 
right see Forcible Entry and Detain- 
er § 124. 

50. Peaceable possession of land 


as prima facie evidence of right to 
convey see Deeds § 516. 

51. See Attachment §§ 71, 72, 74, 
375; Chattel Mortgages §§ 245-336; 
Evidence § 438. 

52. As affecting admissibility: 
Without proof of execution see Evi- 

dence § 1181. 
wigs proof of record see Evidence 


As strengthening presumption of 
acceptance of deed see Deeds § 494. 

To be shown, with production of 
recorded deed, to establish prima fa- 
cie title see Deeds § 537. 

Under ancient deed see Deeds §§ 
220, 536; Evidence § 885. 

53. See Deeds § 483. 

54. Possession by grantee 
Deeds §§ 98, 496, 546. 

Possession by grantor see Deeds §§, 
97, 112, 495, 546. 

55. See Deeds § 218. 

56. Bearing on use of document in 
evidence: 

By other than party offering proof 
as affecting production of primary 


see 
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with which it affects the hability of property to 
also into the con- 
sideration of questions in relation to levy,°*® to pro- 
ceedings to determine conflicting claims,°® to sale®°® 
and the disposition of property after sale,°! to sup- 
plementary proceedings,®? and as affecting the ques- 
Possession of the property of 


execution and levy;°* entering 


tion of satisfaction.®? 


evidence see Evidence §§ 964, 1324- 
1329, 1332, 1335, 13838; 1357-1378. 
Of ancient deed see Deeds §§ 220, 536; 

Evidence § 1180. 


Of books or writings by adverse 
party: 
As basis for discovery see Discov- 
ery § 127. 


As foundation of notice to produce 
see Evidence §§ 1189, 1200. 

Of letter by party adverse'to writer 
see Evidence § 1113 

Of letter or telegram with recognition 
by party against whom it is of- 
fered see Evidence § 1113. 

57. See Executions §§ 97-104. 

By attorney, of debtor’s money col- 
lected on judgment, good against 
execution see Executions § 110. 

By defendant as rendering money 
subject to be-taken see Executions § 

By grantor of property sold to se- 
ute indebtedness see Executions § 

‘By mortgagor: 

At common law not effectual to re- 
tain legal title necessary to execu- 
tion see Hxecutions § 89. 

Of chattels as affecting levy against 
mortgagee see Hxecutions § 92. 
By pawnee, rightful, accompanying 

Boney cial interest see Executions § 
6 


By vendee at prior bona fide sale 
good against. execution creditor see 
Executions §.°357. 

Custodia legis as against execu- 
tion see Executions §§ 107-110. 

Of land together with equitable ti- 
tle, whether. sufficient interest for 
execution see Executions § 81. 

Of school lands under certificate 
for future title on condition not suf- 
ficient interest see Executions § 80. 

Right of, for purposes of sale after 
default in chattel mortgage by trus- 
tee under deed of trust as conflicting 
with levy upon mortgagor’s interest 
see Executions § 90. 

Right of, in mortgagor of chattels 
as rendering them subject to execu- 
tion against him see Executions § 90. 

58. Adverse under claim of para- 
mount title by other than defendant 
not ground for stay see Hxecutions § 
385. 


As between two tribunals issuing 
execution see Executions § Oe 

As right of bona fide purchaser for 
statutory period pending act of levy 
see Pxecutions § 368. 

By claimant at time of levy as pri- 
ma facie ee of ownership see 
Executions § 123 

By coowner ae chattel, exclusive 
and long, as justifying act of taking 
see Executions § 238. 

By defendant reo affecting levy see 
Executions § 37 

By Spt ‘debtor, of property 
levied upon when raising presumption 
of fraud see Executions §. 374. 

By officer: 

Of bills and notes essential to valid 

levy see Executions § 235 
Of personal property in general see 

Executions §§ 224-227. 

Of personalty and fixtures see Pxe- 

ecutions § 231. 
pads valid levy see Executions § 

9. 

By one joint debtor of property 
levied upon as necessitating notice to 
others under Kentucky statute see 
Executions § ie 

By representative of defendant see 
Executions § 367. 

Custody of property under levy in 
‘general see Executions §§ 292-326. 

Of land: 


POSSESSION 


forse. 


As right of execution creditor of life 
tenant for rents and profits see Exe- 
cutions § 245. 

Under levy not in officer see Execu- 
tions § 242. 

Of property previously levied upon 
wrongfully obtained by party sub- 
ject to lien of prior execution see 
Executions § 357. 

Restorable after levy when indem- 
nity refused see Executions § 341. 

Transfer or levy without visible 
change of possession see Executions § 
SOiks 

Under chattel mortgage or attach- 
ment after delivery of execution to 
officer, although before levy, as sub- 
ject to lien of execution existing at 
the time of delivery see Attachment 
§ 551; Executions “§ 355. 

59. As affecting admissibility in 
evidence of acts, declarations, and 
admissions of possessor see HExecu- 
tions §§ 527, 538. 

As right of intervening claimant 
see Executions § 518. 

By defendant see Executions §§ 
SYA PA eA aay 

By claimant: ; 

As dispensing with notice of claim to 
DEO ey, levied upon see Executions 

55 


At time of levy as placing burden on 
plaintiff to show validity of exe- 
cution see Executions § 526. 

Obtained by statutory bond as pre- 
venting default against claimant 
until after issue directed by court 
see Executions § 5383. 

By officer: 

Actual possession essential to dis- 
charge of liability on surrender of 
PE ODE, under bond see Executions 
§ 54 


Under attachment at time of levy as 
not dispensing with statutory no- 
tice of third person’s claim see Exe- 
cutions § 516. 

Recovered by replevin after execu- 
tion see Executions § 548. 

Withheld from officer as ground of 
liability under bond of indemnity see 
Executions § 547 

60. Adverse possession of person- 
alty as conflicting with delivery by 
bill of sale see Executions § 777. 

As constructive notice of adverse 
claim to execution purchaser see Exe- 
cutions §§ 809-812. 

By mortgagee see Executions § 655. 

By officer: 

Essential to right to aoe en 
against sale see HMxecutors § 4 

For statutory period before ane ‘on 
execution, not essential to title of 
bona fide purchaser at sale see 
Wxecutions § 805. 

Of bill or note on which debt is due 
as essential to sale of right of 
creditor arising from such debt to 
dividend in insolvent estate see 
Executions § 563. 

By purchaser subject to disturb- 
ance or _ reasonable apprehension 
thereof as ground for retaining price 
in Louisiana see. Ee aecur Ons § 623. 

61. See Executions §§ 825-830. 

By execution purchaser: 

As condition precedent to right to 
redeem see Executions § 751. 

As matter of statutory right until re- 
demption see Executions § 736. 
Failure to recover as resulting in re- 

ee of judgment see Executions § 


Not essential to his right to bill to 
quiet title see Executions § 850. 
By officer: 

Kept pending determination of claim 
Seok oa to costs see Executions 


decedents is a function of executors and administra- 
Possession affects and is affected by exemp- 
tions,*® and the functions of factors;®* is the sub- 
ject of forcible entry and detainer,®? whether the 
proceeding be criminal®® or civil (wherein it is the 
basis of the action),®® and proof is requisite of that 


Upon sale of mortgaged chattels to 
be retained until purchaser has 
complied with conditions of mort- 
gage see Estoppel § 172. 

During redemption period after 
sale as involving liability to purchas- 
er see Executions §§ 831, 832. 

How recovered by owner deprived 
by invalid sale see Executions § 856. 
62. See Executions § 939. E 
ni corporation see Pxecutions § 


By court see Executions § 939. 
By debtor: 
Acquired after examination showing 
no property see Executions § 974. 
AS a8 rent merely see Executions § 


Gonemuctiee see Hxecutions § 1009. 
CE eys property see Executions § 


Of property subject to execution see 
Executions §§ 9538, 

Of property under execution permit- 
ted see Executions § 1077. 

Only to be acquired from debtor by 
valid order see Executions § 1017. 
On sufferance not required to be sur- 

rendered to receiver see Executions 
§ 1048. 
By receiver: 
ie toni in obtaining see Executions 
Forcible, not to be taken from third 
person see Executions § 1010. 
Mere right, during statutory period 
for which debtor may retain see 
Executions § 1049. 
Taken at unauthorized sale see Ex- 
ecutions § 1042. 
By third person: 
Generally see Executions §§ 939, 1010, 
1068-1071. 
As affecting liability to execution see 
Executions § 937. 
63. See Executions §§ 917, 918. 
64. See HExecutors and Adminis- 
traitors 23 .C.o. J. 984 
65. Possession of exempt prop- 
erty: 
As affecting estoppel to claim exemp- 
pon in Missouri see Exemptions § 
By purchaser see Exemptions § 171. 
Not false basis for credit see Exemp- 
tions § 214. 
Ob Weees earned see Exemptions § 
ortlously obtained see Exemptions 


o . 

With title, sufficient to support action 
against officer for sale see Exemp- 
tions § 199. 

66. See Factors 25 C. J. p 337. 

By factor of: 
Documents of title see Factors § 159. 
Goods mentioned in Factors Act see 


Factors § 158. 
67. See Forcible Entry and De- 
tainer, §§ 1, 2 


Right to as: 

Distinct from actual, not generally 
in issue see Forcible Entry and De- 
tainer §§ 39-42. 

Supsect of evidence see Evidence § 

7 


68. By defendant: 

As constituting offense when violent- 
ly taken or kept see Forcible En- 
try and Detainer § 1. 

Held by force see Forcible Entry and 
Detainer §§ 3-5. 

Of prosecutor: 

How alleged in indictment see Forci- 
ble Entry and Detainer § 17. 

Invaded as gist of offense cate Forci- 
ble Entry and Detainer § 8 

Restored under statute see jRoreible 
Entry and Detainer §§ 4, 34-36. 

69. See Forcible Entry and De- 

tainer §§ 39, 42-56, 69-72. 

As fixing person to be served with 
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both of plaintiff7° and defendant,”! and it is affected 
by the proceeding,’ and may be a basis of limita- 
Possession is material to some questions un- 
der the statute of frauds,** as affecting sales of 
personalty,*® or agreements relating to realty with- 
The faet of possession by one per- 
son or another is important in its relation to fraudu- 
lent conveyances,** as affected thereby,’® as affecting 
the conveyance itself,’® or the ereditor’s remedy, ee 
or otherwise touching the rights of persons in con- 
Possession of a de- 


tion.*? 


in the statute.*® 


nection with the convey ance. 


demand see Forcible Entry and De- 
tainer § 89. 

By plaintiff as subject of allega- 
tions see Forcible Entry and Detain- 
er §§ 102-104. 

Of ancestor that of heirs see Forci- 
ble Entry and Detainer § 72. 

Of decedent, sufficient to pass cause 
of action to successor see Forcible 
Entry and Detainer § 72. 

Of easement not sufficient to sup- 
port action unless sole and exclusive 
see Forcible Entry and Detainer, § 73. 

Peaceably acquired under title not 
ground for action see Forcible Entry 
and Detainer § 57. 

70. See Forcible Entry and De- 
tainer §§ 122-126, 133. 

71. See Forcible Entry and De- 
tainer § 122. 

72. As subject of: 

Judgment see Forcible Entry and De- 

tainer §§ 149, 151. 

Writ of restitution see Forcible Entry 

and Detainer § 154. 

Peaceable possession before and 
at commencement of suit not affected 
see Forcible Entry and Detainer, § 66. 


Wrongfully taken by proceedings 


see Forcible Entry.and Detainer § 66. 
73. See Forcible Entry and De- 
tainer §§ 53, 54, 90, 97, 107. 
74. See Frauds, Statute of 27 C. J. 


: By buyer see Frauds, Statute 
of § 247. 
Roel seller see Frauds, Statute of § 


By seller’s bailee see Frauds, Stat- 

ute of § 281. 

In relation to acceptance 

Frauds, Statute of §§ 273, 277, 279. 
In relation to receipt see Frauds, 

Statute of § 275. 

76. Possession of realty: 

In general see Frauds, Statute of §§ 
431-434. 

Accepted by landlord as element of 
termination of lease see Frauds, 
Statute of § 225. 

By plaintiff in action for damage 
ae ae see Frauds, Statute of § 


see 


o . ° 
Change of, not effectual to pass title 
in oral exchange of land _ see 
Frauds, Statute of § 162. 
How proved see Evidence sg 1248, 
1250; Frauds, Statute of § 469 
Interest, therein see Frauds, 


Statute 
of § i 


Not to be reserved by parol see 
Frauds, Statute of § 176. 
When changed, sufficient without 


writing to carry mere possessory 

rights see Frauds, Statute of § 152. 
With oral contract of sale in Louisi- 

ana and Pennsylvania see Frauds, 

Statute of § 129. 

With oral partition’ effective 
Frauds, Statute of § 163. 

77. Presumed prima facie to con- 
tinue in grantee once possessed see 
Fraudulent Conveyances § 460. 

78. Possession: 

By husband, of wife’s property, un- 
der antenuptial settlement fraud- 
ulent as to creditors, to be trans- 
ferred to wife see Fraudulent Con- 
veyances § 463. 

Right of, not to be acquired by sim- 
ple contract creditor by attempted 
purchase after fraudulent convey- 
ance see Fraudulent Conveyances 


Transfer of, for existing debt, not 
vitiated by former fraudulent con- 
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seer 


POSSESSION 


veyance in connection with mort- [{ 


gage of same property for same 

fevt see Fraudulent Conveyances § 

oO 

79. Delivered with retention of 
title or benefit see Fraudulent Con- 
veyances §§ 78, 343, 696. 

Retained after transfer see Fraud- 
ulent Conveyances §§ 92, 105, 106, 258, 
293-342, 343, 355, 388, 415, 420, 426, 
532, 563, 728, 738, 745, 764-767, 805. 

Possession of wife’s personalty by 
husband see Fraudulent Conveyances 
§§ 54, 58, 80. 
ae See Fraudulent Conveyances 
8§ 


540, 610. 

81. Adverse possession: 

As between fraudulent grantor and 
grantee see Adverse Possession § 
2 Fraudulent Conveyances § 

a 

By grantee against creditors see Ad- 
verse Possession § 265 
By bona fide purchaser see Fraud- 

ulent Conveyances § 530. 

When necessary to charge fraudu- 
lent grantee with liability see Fraud- 
ulent Conveyances § 456. 

82. See Garnishment §§ 112, 113. 

As ground for garnishee proceed- 
ings see Garnishment § 596. 

Property held under fraudulent 
conveyance see Fraudulent Convey- 
ances §§ 549, 551. 

83. Possession of subject of al- 
leged gift: 

Adverse by third person as prevent- 
ing gift see Gifts § 38. 

After donor’s death and accompanied 
with declaration of gift not suffi- 
one to prove delivery see Gifts § 


As evidence of gift see Gifts § 79. 2 
Delivered with right to reclaim see 
Gifts § 43. 
Essential see Gifts §§ 21-36. 
Repossession by donor, after per- 
fected gift see Gifts §§ 45-48. 
Subsequent to declaration see Gifts 
§§ 35,'38, 41, 42. 
84. Possession of subject of do- 
natio causa mortis: 
pee Ee insufficient see Gifts 


Eee essential see Gifts §§ 94, 97, 


Delivery to third person to be re- 
tained for donee sufficient see Gifts 
§§ 113) 129. 

Previous to gift and continued by 
donee not sufficient see Gifts § 107. 


‘To be continued until donor’s death 


see Gifts § 104. 
85. See’ Guardian and Ward §§ 

204-285. 

By guardian: 

As estoppel to deny jurisdiction of 
court conferring it see Guardian 
and Ward § 499. 

As source of liability see Guardian 
and Ward §§ 245, 256. 

Illegal subject of conflict as to ques- 
tion of liability see Guardian and 
Ward § 485. 

Proceedings to obtain by foreign 
guardian see Guardian and Ward 
§§ 467-469. 

To be obtained with due diligence see 
Guardian and Ward § 478. 

When his right to be sued for in name 
of puardian see Guardian and Ward 

44 


Of infant’s property without right 
of guardianship: 
By executor or administrator, 
guardianship see Guardian 


not 
and 
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fendant’s property by another is the basis of garnish- 
ment.’? _ Possession is material to gifts, inter vivos,*® 

as well as to such as are given on condition of the 
death of the donor or causa mortis.*+* 

may be entitled to possession of property,® 
sons of their wards.*° 
homesteads,®? as affeeting the claim,** or the question 
of abandonment or surrender thereof,®® or as affected 
by the homestead right.°° 
mony frequently gives rise between husband and 


Guardians 


> and per- 
Possession is material to 


The relation of matri- 


Wards 19: 
Held over by tenant for life of an- 
other see Guardian and Ward §.432. 


"Taken without right as.trespass or 


volunteer guardianship see Guard- 

ian and Ward § 19. 

Of property by ward, application 
for see Guardian and Ward, § 285. 


86. See Guardian and Ward §§ 
171-203. 
87. Of homestead, that of husband 


as person to receive notice of fore- 
closure see Mortgages § 1816. 

88. As element of basis of claim: 
In general see Homesteads § 147. 
Adverse: 

As prevailing over homestead right 

see Homesteads §§ 327, ; 

By cestui que trust inconsistent 
with homestead in trustee see 
Homesteads § 188. 

For statutory period see Home- 
steads § By 

Immediate right to, by remainder- 
man see Homesteads § 156. 

Mere possession insufficient 
Homesteads § 146. 

Under contract of purchase after 
ue payment see Homesteads § 
149. 

With equitable title and occupancy 
as home see Homesteads § 147. 

Of other property not necessarily 
defeating claim see Homesteads § 22 
(by debtor), § 479 (by widow). 

Within reasonable time after levy 
as evidence of prior intent to occupy 
as home see Homesteads § 466. 

89. Delivery. to grantee by ances- 
tor as affecting subsequent claim by 
heirs see Homesteads § 333. 

Evidence tending to prove loss as 
affecting homestead rights see Home- 
steads § 461. 

Retained by widow who conveys 
peace’ interest see Homesteads § 


see 


Surrendered: 
As admitting in evidence deed defec- 
tive in acknowledgment under 


Me it was taken see Homesteads 
By mortgagor to mortgagee under 

lease annually renewable as result-. 

ing in loss see Homesteads § 375. 
By wife as estoppel to assert invalid- 

ity of conveyance (see Homesteads 

§ 313). But for exception (see 

Homesteads § 813). 

To grantee as element of abandon- 

ment see Homesteads § 370 

90. As right of surviving children 
see Homesteads §§ 497%, 527, 548. 

As widow’s right: 

AS against minor children of dece- 

ong nte exclusive see Homesteads 
470. 

As against remaindermen exclusive 

see Homesteads § 506. 

Distinct from her right as heir see 

Homesteads § 507. 

By grantor at time of judgment 
against him as affecting purchaser’s 
complaint in action to enjoin sale on 
execution see Homesteads § 331. 

By purchaser at foreclosure see 
Homesteads § 441. 

By widow and minors joint or in 
common according to statute see 
Homesteads § 470. 

Let or transferred by husband: 
Consent of wife requisite see Home- 

steads § 266. 

In Illinois abandonment or transfer 
of possession essential to deed by 
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wife to the question of possession of property®! or 
Possession is material to the 
right to compensation for improvements made within 
The persons of infants are subject 
to possession, in the sense of eustody, 
the right of possession 
of property to which infants are legally entitled is 
In many eases the right 
to relief by injunctions is affected by possession.®? 
Insane persons-also are subject to possession in the 
Possession is important in rela- 


the right thereto.°? 
its duration.?* 
or persons in loeo parentis;°° 
generally in themselves.°°® 


sense of eustody.°® 


decane to wife see Homesteads § 
81 
Right of wife after wrongful attempt 


by husband to assign away her 
rights see Homesteads § 334. 
Under defective conveyance see 


Homesteads §§ 326, 339. 

, 91. See Husband and Wife §§ 109- 
14. 
Adverse possession: 

As between husband and wife 
Husband and Wife §§ 111-114. 

By third person, when husband has 
life estate in wife’s lands, remain- 
Sis her see Husband and Wife 

al 


see 


Possession by husband: 

As affecting: 

Consideration, consisting in wife’s 
property, for transaction between 
husband and wife see Fraudulent 
Conveyances § 264. 

Conveyance see Fraudulent Convey- 
ances §§ 54, 58, 80. 

As trustee for wife — 
Husband and Wife § 5 

Not conclusive per se oh Kia owner- 
ship as against wife see Husband 
and Wife § 87. 

Of wife’s land: 
Under common-law 

not adverse as against 
Husband and Wife § 113. 

With receipt and appropriation of 
rents as ownership within me- 
chanic’s lien law see Mechanics’ 
Liens § 87. : 

Of wife’s property not badge of 
of fraud see Fraudulent Convey- 
ances §§ 1338, 412. 

Possession of homestead that of 
husband see Mortgages § 1816. 

Possession of personalty by wife 
that of husband at common law see 
Husband and Wife § 109. 

Under deed from husband convey- 
ing interest in wife’s land not ad- 
verse to wife see Husband and Wife 

49. 

; 92. As between husband and wife: 

In general see Husband and Wife §8§ 
37-107. 

As right of husband in wife’s proper- 
ty under statute see Husband and 
Wife § 517. 

By deceased wife’s representative of 
wife’s choses in action when recov- 
erable in equity from husband see 
Equity § 36. 

Recoverable by husband without re- 
duction to possession from one who 
has no better right see Descent and 
Distribution § 92. 

93. See Executions § 736; Im- 
provements §§ 15, 36-39, 41, 64, 80; 
Mortgages §§ 629-636, 1498. 

As affecting question of liability 
by third person in good faith see Im- 
provements § 64. 

Need not be retained by grantee for 
purpose of litigating question of in- 
creased value see Covenants § 239. 

Right of, as resulting in liability to 
make compensation for improve- 
ments see Improvements § 26 

94. See Infants § 244; Parent and 
Child §§ 7, 236. 

Of illegitimate see Bastards §§ 28— 
30. 

95. 
rentis: 
In general see Parent and Child §§ 

174-180 
By guardian see Guardian and Ward 

§§ 171-203. 

By master see Apprentices §§ 79, 80. 


ony. erse see 


marital right 
her see 


Custody by person in loco pa- 


POSSESSION 


ance,* 


by parents®+ 


with liens,® 


By stepfather only when in loco pa- 

rentis see Parent and Child § 182. 
Of adopted child see Adoption § 119. 

Custody of infants by court see 
Infants §§ 8-12. 

96. See Infants § 48; 
Child § 188. 

By child of gift from parent see 
Parent and Child §§ 139, 146, 151, 189. 

97. See Injunctions §§ 14-16, 109, 
111, 143, 167, 172-174, 178, 180. 


Parent and 


98. See Insane Persons §§ 337-376. 
99. Possession of insured prop- 
erty: 


As affecting question of: 

“Ownership in fee’ see Fire Insur- 
ance § 217. 

“Sole and unconditional ownership” 
ece Fire Insurance §§ 212-214, 
ale 

As contributing to “ownership” with- 
in meaning of policy see Fire In- 

surance, §§ 210, 285. 

As resulting in dpeur eats interest see 

Fire Insurance §§ 38 

By insured: 

During period in which insurer is 
authorized to repair premises 
partially destroyed, not essen- 
tial to continued occupancy see 
Fire Insurance § 264. 

Of property involved in litigation 
as affecting policy see Fire In- 
surance § 304. 

By mortgagee under common-law 
theory of ee see Fire Insur- 
ance § 

ne yey in’ tail see Fire Insurance 


Change of possession see Fire Insur- 
ance §§ 286, 288, 301, 3 

Retained by insured as not prevent- 
ing avoidance of policy upon 
Some of title see Fire Insurance 

Taken by attachment as avoiding 
policy under its terms see Fire In- 
surance § 301. 
Possession of policy as Tight of 

insured see Fire Insurance § 5 
1. Possession of policy: 

As evidence see Life Insurance §§ 
129, 409, 437; Insurance §§ 823, 826. 

As right of person who contracts in- 
surance and pays premiums see 
Life Insurance § 75. 

By insurance agent who is also in- 
sured see Insurance § 2438. 

In Missouri of policy for benefit of 

ie person see Life Insurance § 


141. ‘ 

Not condition precedent to action 
thereon where policy has. been as- 
Signed as security for loan to in- 
sured see Life Insurance § 373. 

2. Possession of maritime prop- 
erty: 

As basis of common-law lien see Ma- 
rine Insurance § I8 


In relation to: 
“Arrival” see Marine Insurance § 
67. 


Insurable interest see Marine In- 
surance §§ 9, 11, 12, 13, 15. 
“Seizure’’ see Marine Insurance § 
“Total loss” 
§§ 416, 429. 
3. See Interpleader § 9. 
As affecting sheriff’s interpleader 
see Executions § 507. 
4. How recovered see Intoxicating 
Liquors § 350. 
Mere possession, not to be prohib- 
ited by statute see Constitutional 
Law § 841. 


see Marine Insurance 


rial to interpleader.* 
uors is a subject of legislation.* 

sion is essential to joint tenaney.® 
affect the operation of judgments,® has to do with 
judicial sales,’ is important in connection with the 
relation of landlord and tenant,® and in connection 
including 
liens,!? along with all mechanies’ liens,1? and may 


tion to insurance, as in fire insurance,®® life insur- 
marine insurance.” 


Possession may be mate- 
Possession of intoxicating liq- 
Unity of posses- 

Possession may 


loggers’ liens,t° maritime 


Possessing intoxicating liquor as 
offense see Intoxicating Liquors §§ 
LOST OOs 

Purchased by town agent as such, 
not ownership see Intoxicating Liq- 
uors § 417. 

Restriction upon action for see 
Constitutional Law § 727; Intoxicat- 
ing Liquors § 64. 

Taken away without authority as 
cause of action by mortgagee see In- 
toxicating Liquors § 356. 

5. See Joint Tenancy § 10. 

As between joint tenants see Joint 
Tenancy § 20. 

i, joint tenants see Joint Tenancy 

3 


6. By grantee or mortgagee under 
prior unrecorded instrument as no- 
tice to judgment creditor see Judg- 
ments § 927. 

By judgment debtor as essential to 
judgment lien see Judgments § 903. 

7. See Judicial Sales §§ 130-133. 

8. See Landlord and Tenant 35 C. 
J. p 937; Summary Proceedings [387 
Cye 528]. 

Defendant’s bond in action for pos- 
session of leased premises not un- 
reasonable restriction see Juries § 146. 

9. Accompanying lien, effect: 
sa ene nature of pledge see Equity 


Lien under contract, as rendering 
contract equitable mortgage and 
not common-law lien see Mortga- 
ges § 34. 

Superiority of one lien over another 
see Liens § 40. 

By sheriff through seizure prior to 
recording lien as affecting priority 

see Liens § 30. 

Delivered, essential to transfer of 

lien see Liens § 43. 

Essential: 

To common-law lien see Liens §§ 2, 
33-36; Maritime Liens § 9. 

Under some statutes see Liens § 36. 
Not essential: 

At civil law see Liens § 34. 

To equitable lien see Liens §§ 5, 35. 

To lien in more extensive and com- 
oe use of latter word see Liens 


Under some statutes see’ Liens § 36. 
Relinquishment a waiver where es- 
sential to lien see Liens § 57. 
Wrongful: 
Purpose to obtain, vitiating advance 
a foundation for lien see Liens § 
Taken from common-law lienor, rem- 
eey os eee § 64. 
5 ee Logs and Loggin 158, 
159, 202, 204, 221, 228. mies 
11. See ‘Admiralty §§ 175, ° 219; 
Maritime Liens §§ 4, 119, 148. 
Of funds to supply needs of vessel, 


by owner, presumed see Maritime 
Liens, § 
12.’ Possession of subject of lien: 


AS right of purchaser under lien sale 
until foreclosure of prior mortgage, 
when lien is prior as to building 
and not as to land see Mechanics’ 
Liens § 752 

By person contracting, as element of 
tes land see Mechanics’ Liens 

By vendee under contract of sale as 
affecting form os aac see Me- 
chanics’ Liens § 2 

Taken by owner as Teaite to show 
completion sufficient to support 
date of filing lien see Mechanics’ 
Liens § 223. 
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be an interest subject to the latter.1? Possession af- 
fects some of the limitations of actions.!* 
sion is important in its relation to rights in owner- 
ship or enjoyment of mines and minerals,!® as af- 
fecting mining partnership,'® as a source of lien,!7 
as material to bills to quiet title’® or for injune- 
tions,?® and to other actions concerning mining prop- 
erty;?° also in relation to leases thereof,?1 and the 
In connection with mortgages the 


right to ore.?2 


13. As interest subject to lien: 
As “ownership” see Mechanics’ Liens 
§§ 79, 87, 110. 
a mortgagee see Mechanics’ Liens 
By mortgagor see Mechaniés’ Liens § 


By tenant in common enabling him 


to bind his own interest see Me- 
chanics’ Liens § 105. 
Allegation of possession insuffi- 


cient to establish right see Mechan- 

ies’ Liens § 279. 

14. Adverse possession see Limi- 
tations of Actions §§ 18, 449. 

Beginning after commencement of 
action in ejectment see Limitations 
of Actions § 502. 

By cestui que trust see Limitations 
of Actions § 282. 

Essential to acquisition of title un- 
der pyecate see Limitations of Ac- 
tions § 3 

LS. Atecting claim: 

Actual and bona fide of oil or placer 
claim, dependent on discovery see 
Mines and Minerals § 187. 

Adverse see Mines and Minerals §§ 
278, 459, 485. 

As affecting right to veins beneath 
see Mines and Minerals § 510 

As between mere actual and prior 
possessor or worker, and locator 
under mining laws see Mines and 
Minerals § 163. 

As between original and new locators 
see Mines and Minerals §§ 289, 465. 
As evidence of ownership see Mines 
and Minerals §§ 232, 462. 

By official administrator not that of 
erown see Mines and Minerals § 
266. 

Exclusive see Mines and Minerals § 
65. 

In relation to pa bath gareey see Mines 
and Minerals §§ 291, 298. 

Material to location He Mines and 
Minerals §§ 163, 164. 

Of cross veins, under Mineral Act 
see Mines and Minerals § 257. 


16. See Mines and Minerals §§ 
798, 813. 

17. See Mines and Minerals § 841. 

18. See Mines and Minerals §§ 492, 


494, 497, 499, 500, 503. 


19. See Mines and Minerals §§ 506, 
510. 
20. Affecting actions: 


Actual or constructive essential to 
action of trespass see Mines and 
Minerals § 452. 
In evidence: 
oA aa see Mines and Minerals 
§§ 384, 386, 390, 400, 464. 

of original certificate of location, 
not essential when record or cer- 
tified copy is produced see Mines 
and Minerals § 232. 

In pleading see Mines and Minerals 
§§ 355, 484. 

Material to ejectment see Mines and 
Minerals §§ 440, 477-481, 483,.485— 
487. 

Of claim by one or other party as af- 
fecting character of suit to enforce 
adverse claim see Mines and Min- 
erals § 379. 

Of location or mine excluded, pre- 
vented, or withheld, as subject of 
action see Mines and Minerals § 
450. 

21. Possession by lessee see Mines 
and eran et §§ 585, 609, 638, 644, 674, 
728, 

eee ccanion by. lessor see Mines and 
Minerals §§ 647, 665, 675. 

Mere possession transferred, not 
“transfer” within meaning of provi- 
sion for termination on transfer see 
Mines and Minerals § 602. 


POSSESSION 


Posses- 


Taken by mistake not tenancy, al- 
though possessor agrees to pay for 
coal taken therefrom for certain time 
see Mines and Minerals § 585. 
22. See Mines and Minerals §§ 471, 
472, 474. 
Of gold found and taken on public 
land recoverable by finder from dis- 
Sage see Mines and Minerals § 
23. See Mortgages §§ 23, 104-106. 
As point of difference between lien 
at common law and equitable mort- 
gage see Mortgages § 71. 
24. In mortgagee: 
By trustee under deed of trust, as 
affecting right to maintain action 
for natural product previously tak- 
en see Mortgages § 601 
To building on premises see Mortga- 
ges § 603. 
To collect rents and profits see Mort- 
gages §§ 606, 609, 612, 1898. 
To crops see Mortgages § 601. 
To cut and sell timber see Mortgages 
§§ 598, 599. 
To exercise acts of dominion and 
control see Mortgages § 579. 
To lease see Mortgages § 596. 
To work mine or quarry see Mortga- 
ges § 602. 
In mortgagor: 
Affecting right to: 
Cut and dispose of timber see Mort- 
gages §§ 597, 5 

Lease see Mortgages § 593. 

Rents and profits see Mortgages § 
604 


Work mine or quarry see Mortga- 
ges § 602. 
After foreclosure 

rights: 
ne crop see Mortgages § 
6 


sale affecting 


To rents and profits see Mortgages 
§ 1901. 

Not giving right, on vacating, to take 
ane sell manure see Mortgages § 
In mortgagor’s lessee as affecting 

right to crops see Mortgages §§ 601, 

1896, 1897. 

In purchase at sale as affecting 
right to rents and profits see Mortga- 
ges § 1899. 

25. By person other than mortga- 
gor see Mortgages §§ 447, 482, 483, 
485, 509, 716, 857, 860, 1107. 

26. By mortgagee: 

Actual, not condition precedent to 
see an take sale see Mortgages § 
381. 

By entry and holding for statutory 
period see Mortgages § 1508. 

By entry and writ of entry see Mort- 
gages §§ 1200-1328. 

In England pending redemption by 
crown see Mortgages § 1104. 

oe cotenant’s interest see Mortgages 

1524. 
On abortive attempt to foreclose see 
Mortgages § 387. 
On strict foreclosure see Mortgages 
§§ 1510, 1753. 
By other than mortgagee: 
Adverse as bad see Mortgages §§ 
1074, 1076; Limitations of Actions 
§§ 23, 61. 
As requiring notice to possessor see 
Mortgages § 1816. 
By claimant see Mortgages § 1577. 
By lessee see Mortgages § 1583. 
By mortgagor: 
As entitling him to service of no- 
tice see Mortgages § 1816. 

As subject of allegation see Mort- 
gages § 1618. 

In Louisiana, by third possessor or 
purchaser of equity of redemp- 
tion see Mortgages § 1106. 
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possession of mortgaged realty is material as a test 
of the character of the transaction?*® as affecting 
particular rights ;?* as notice;?® in relation to fore- 
closure?® or redemption ;”" as adverse to various in- 
terests;28 and in other respects,2® whether held by 
the mortgagor,®° the mortgagee,*! or by some other 
person or persons ;°? and possession of papers relat- 
ing to mortgage by one person or another may have - 


By mortgagor—Continued: 
Under license to occupy permanent- 
ly see Mortgages § 1107. 

Under purchase-money mortgage 
see Mortgages §§ 1089, 1090. 

27. Adverse possession: 

As.a bar see Mortgages §§ 2154-2157. 
By mortgagee as affecting statute of 
limitations against redemption see 

Mortgages § 2148. 

During ‘period of redemption see 
Mortgages §§ 1901, 1902. 

28. See Mortgages §§ 412-415. 

Barring foreclosure see supra text 
and note 26. 

Barring redemption see Supra text 
and note 27. 

By purchaser at sale under deed of 
trust with notice of claims see Mort- 
gages § 1780. 

BA AA to lien see Mortgages § 

29. 
erty: 
In general see Mortgages §§ 573-590. 
In Louisiana see Mortgages § 4. See 

also Modern Civil Law § 135. 

Right of possession as between 
mortgagor and mortgagee see Mort- 
gages § 3. 

30. As evidence: 

In favor of plaintiff in fieri facias see 

Executions § 526. 

Of payment see Mortgages § 918. 

As preventing total tailure of con- 
sideration see Mortgages § 352. 

As source of: 

Liability see Mortgages §§ 615, 617. 
Reliance to mortgagee see Mortgages 


Possession of mortgaged prop- 


As ownership subject to mortga- 
gee’s remedies see Mortgages § 1. 

At date of mortgage, as material 
to prima facie case of execution cred- 
oe on foreclosure see Mortgages § 


Not adverse to mortgagee see Mort- 
gages § 591. 

Of part of premises at foreclosure 
see Mortgages § 1600. 

Subject to trust deed in pea of 
mortgage see Mortgages § 8 

In New Hampshire under agree- 
ment of parties at foreclosure see 
Mortgages § 1201. 

31. As resulting in liability see 
Mortgages §§ 6, 417, 594, 612, 613, 615, 
621, 623, 639, 2224, 2227, 2230. 

As right at common law see Mort- 
gages § 573. 

As right of creditor under vente a 
réméré see Modern Civil Law § 152. 

Benefit of mortgagee’s possession 
as Leseisass by assignment see Mort- 
gages § 72 

By bcaiter under antichresis at 
civil law see Modern Civil Law § 154. 

Described see Mortgages § 2219. 

Of part of premises retained after 
payment by mortgagee not as such, 
but under independent agreement see 
Mortgages § 564. 

Under voidable 82 in Louisiana 
see Mortgages § 53 

32. By a oatenee a of mortgage see 
Mortgages §§ 722, 730, 731. 

By mortgagor’s lessee as involv- 
ae liability see Mortgages §§ 617, 

By purchaser: 

At foreclosure sale see Mortgages §§ 

1754, 1917, 1924-1946. 

Prior ‘to foreclosure sale see Mort- 

gages §§ 163, 748, 751, 752. 

Under invalid foreclosure sale see 

Hae tae §§ 1455, 1465, 1777, 1914, 


By tenant as entitling him to no- 
tice of mortgagee’s right to rents see 
Mortgages § 610. 
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its effeect.?3 


is Important in relation to sales.?® 


law possession may be merely material to or evi- 
dence of an offense, as is true in connection with 
such particular erimes and misdemeanors as abor- 
tion,*® burglary,*! counterfeiting,*? 
false pretenses,** forgery,*® homicide,*® larceny,*? 
wherein possession by the person deprived is essen- 


Possession may be highly material to 
the question of liability for negligence,** is frequent- 
ly held to constitute constructive notice of owner- 
ship,*> and has to do with liability for nuisance.?® 
Office is a subject of possession by officers.*7 
session is the object of the writ of possession?’ and 


POSSESSION—POSSESSOR 


Pos- 


Under e¢riminal 
JUS.57 


embezzlement,*? 


possession. °+ 


tial to the erime,*® as is that acquired by the of- 


33. Of abstract of title as part se- 

curity of loan see Mortgages § 565. 
Of evidence of debt: 

By mortgagor as not necessarily 
proving payment or extinguishing 
mortgage see Mortgages § 888. 

Secured by deed of trust as identifi- 
cation of legal holder see Mortga- 
ges § 195. 

Of mortgage and note as affecting 
question of delivery see Mortgages § 


4) 


5Ot mortgage deed see Mortgages § 


Of mortgage securities: 

As indicating right to collect see 
Agency § 260; Mortgages § 899, 
By mortgagor as raising presump- 
tion of payment see Mortgages §§ 

DO iGe 

Of note or bond of mortgagor as 
relieving complainant in foreclosure 
from need of production see Mortga- 
ges § 1674. 

Of title deeds: 

By creditor as security as creating 
equitable mortgage see Mortgages 

§ 54. 

When aright of mortgagee see Mort- 

gages § 565. 

Of trust and mortgage securities 
not essential to action to foreclose 
see Mortgages § 1081. 

Of trust deed not essential to ac- 
ceptance of trust see Mortgages § 11. 

34. See Negligence §8§ 316, 326, 
579-581, 589, 628, 732. 

35. See Notice § 38. 

36. See Nuisances § 335. 

Of that which is injured: 
Generally see Nuisances §§ 318%, 

31814, 401, 453, 454 
Not essential to owner’s right to ac- 

tion where there is oe to. the 

fee see Nuisances § 31 

37. See Officers §§ 212— 232. \ 

By justice of the peace see Justices 
of the Peace §§ 21-23. 

Not a vested right see Constitu- 
tional Law § 548. 

Withheld from claimant by former 
incumbent, remedy by mandamus see 
Equity § 40. 

38. See Assistance, Writ of § 3; 
Mortgages § 1268. 

For improvement of land in de- 
fault of payment by DeeyB vine claim- 
ant see Improvements § 61 

39. See Judicial Sales §§ 130-133; 
Sales [35 Cyc 47]; Vendor and Pur- 
chaser [39 Cyc 1620]. 

As affecting statute of frauds see 
Frauds, Statute of §§ 279, 280. 

Replevin not a change of posses- 
sion to effectuate unrecorded bill of 
sale as required by Utah statute see 
Attachments § 916. 

40. Possession of: 

Advertising cards see Abortion § 95. 
Instruments see Abortion § 938. 

41. Possession of: 

Burglarious implements see Burglary 
131 


Property taken see Burglary §§ 127— 
130, 139-147; Criminal Law § 1449. 
42. Possession of: 

Counterfeiting tools see Counterfeit- 
ing § 65. 

cee aha money see Counterfeit- 

§§ 65-70, 74, 76. 


43. Possession of property em- 
bezzled: 
AS: 


Evidence see Embezzlement § 80. 
Subject of instruction to jury see 
Embezzlement §§ 87, 88. 

By bailee or other under agreement 
as material to offense see Hmbez- 
zlement § 36. 

Lawfully acquired, essential to of- 
fense see Embezzlement §§ 1, 3. 
Must be proved as alleged see Em- 

bezzlement, § 75. 

Prior to intent see Embezzlement § 3. 

Source of to be alleged in indict- 
ment see Embezzlement § 66. 

44. Acquired by defendant: 

As essential to crime see False Pre- 
tenses § 33. 

Voluntarily given see Larceny § 1. 
By person to be defrauded as: 

Material to crime see False Pretens- 
es § 31. 

Sufficient to support allegation of 
ownership in indictment see False 
Pretenses § 67. 
45. Possession of articles like 

those obtained, months after forgery, 

insufficient to sustain conviction see 

Forgery § 140 
Possession of forged papers: 

As evidence of guilt see Forgery §§ 
116, 119, 140, 141. 

In certain county as evidence’ that 
forgery took place in that county 
see Forgery §§ 149, 150. 

Of paper other than that in question 
admissible to show guilt of intent 
see Forgery §§ 128, 136. 

Retained by agent for uttering, not 
uttering see Forgery § 62. 

With intent to defraud as forgery see 
Forgery §§ 59, 63. 

Possession of instrument with in- 
tent to forge as forgery in Missouri 
see Forgery § 50. 

Possession of material for making 
forged instruments: 

By wife of defendant, of instrument 
apparently cut for purpose of mak- 
ing alterations similar to those 
made in note found on him, not 
competent without evidence of con- 
cert between them see Forgery § 
126. 

Of chemical substance of use in ef- 
fecting erasure see Forgery § 124. 

Timely, as corroborating evidence of 
falsity of certain instrument see 
Forgery § 138. 

46. Possession of: 

Money or other property of deceased 
see Homicide § 438. 

Weapons and other objects see Hom- 
icide § 437. 

47. Possession of implements for 
opel Aaa of larceny see Larceny § 

96. 

48. See Larceny §§ 79-82. 

As alleged in indictment see Lar- 


ceny §§ 316, 319-324, 328, 340, 343, 
344, 348, 417 
As distinguished from ‘“owner- 


ship;” effect on forms of indictment 
see Lareeny § 34 
As subject of sels a to jury see 
Larceny §§ 541-543. 
Pd animals see Larceny 8§§ 14, 15, 
Of child’s property: 


tions of customs laws.°? 
consist in possession with unlawful intent.®* 
POSSESSION FENCE.** 
POSSESSIONS.°*? 
POSSESSIO PACIFICA FACIT JUS.°® 
POSSESSIO PACIFICA POUR ANNS 60 FACIT 


| opinion 


fender*® receiving stolen goods,®° robbery,®! viola- 


WA 


And too certain offenses 


POSSESSIO PEDIS.°® 

POSSESSIO TERMINUM TENENTIS POSSES- 
SIO REVERSIONARII EST HABENDA.*® 

POSSESSOR.°° 


One who possesses; one who has 


As between parent and child see Lar- 
eceny § 338. 

Of married woman’s property as be- 
tween husband and wife see Lar- 
eceny §§ 315, 333-356. 

49. As affected by consent ob- 
tained: 

eee ys see Larceny §§ 85-100. 

O€: 

Bailee or custodian pity 
thereto see Larceny §8§ 8 

Custodian not authorized me trans- 
fer see Larceny §§ 90, 93. 

Voluntarily given ners ‘Jarceny by 
trick” see Larceny § 1 
As essential to offense: 

Generally see Larceny §§ 7, 43, 74— 
84. 

With coexistent intent to steal see 
Larceny § 101. 

Of stclen goods. as evidence: 

Generally see Criminal Law § 1449; 
Larceny §§ 475, 477, 478, 487, 502, 


524-528, 563-568; Logs and Log- 
ging § 237. 
As affecting’ declaration see Larceny 
480. 


Other than in question see Criminal 

gh § 1170; Larceny § 570. 

See Receiving Stolen Goods 

tot Cye Dil oases 

Possession of stolen goods as cor- 
roborating testimony as to feJonious 
intent and guilty knowledge in re- 
ceiving see Criminal Law § 1449. 

51. Possession of stolen goods as 
evidence see Criminal Law § 1449. 

52. Of goods under illegal circum- 
stances as evidence see Customs Du- 
ties § 321. 

53. See particular criminal titles 
in this work. 

[a] Prohibited possession to be 
punishable must be with knowledge. 


See Reg. v. Sleep, L. & C. 44, 169 Re- 
print 1296; Reg. v. Cohen, 8. Cox C. 
Carale 42. "Reg. v. Wilmett, 32ComiGs 
CHEZ 81 283% 
soe See Fences § 1 text and note 
55. See Possession § 7. 
56. A maxim meaning ‘‘Peaceable 


possession for the legal time gives 
a right.” Morgan Leg. Max. (“for the 
legal time” being evidently an inter- 
polation by the translator to suit the 
law_of adverse possession). 

57. A maxim meaning ‘‘Peaceable 
possession for sixty years gives a 


ments’ > BlackeviceD, 

58. See Pedis Possessio 48 C. J. 
p 779. 

59. A maxim meaning “The pos- 


session of the tenant of the estate is 
to be reckoned the possession of the 
reversion.’ Morgan Leg. Max. 


60. See Possess ante; Possession 
ante. 

Weeime fide possessor” see 8 C. J. p 
61. Black L. D. 

{a] Distinguished from “owner.” 
—Ainsa v. U. S., 184 U. S. 639, 646, 


22 SCt 507, 46 L. ed. 727. 

[b] Used in sense of owner.— 
Higgins v. Kusterer, 41 Mich. 318, 
324, 2 NW 13, 32 AmR 160 (as that 
is construed in Bigelow v. 
Shaw, 65 Mich. 341, 346, 32 NW S00; 
8 AmSR 902). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


POSSESSOR IN BAD FAITH—POSSESSORY TITLE 


POSSESSOR IN BAD FAITH.°? 


POSSESSOR IN GOOD FAITH.* 


POSSESSORY ACTION.§®+ 
POSSESSORY CLAIM.°® 
or growing out of possession.°® 


POSSESSORY CLAIMANT.°* 


[ec] Pocedores de buena feé, “ ‘pos- 
in good faith’ rather than 

owners” see Ainsa v. U. S., 184 U. S. 

639, 646, 22 SCt 507, 46 L. ed. 727. 

[ad] Possessor in bad faith.—(1) 
“One who is not ignorant of the fact 
that there exists a defect in his title, 
or his mode of acquiring possession.” 
Philippine Civ. Code art 433 [quot 
Lerma v. De la Cruz, 7 Philippine 581, 
584]. (2) “The possessor in bad 
faith is he who possesses as master, 
but who assumes this quality, when 
he well knows that he has no title to 
the thing, or that his title is vicious 
and defective.” Civ. Code art 3452 
[quot Southwestern Gas, etc., Co. v. 
Nowlin, 164 La. 1044, 1048, 115 S 140; 
Boagni v. Stamen, 139 La. 851, 72 S 
417, 419; Cooke v. Gulf Refining Co., 
135. La. 609, 65 S 758, 759; and rough- 
ly quot Delouche v. Rosenthal, 143 
Ta. 681,78 S970, °972). 

{e] Possessor in good faith.—(1) 
“The possessor in good faith is he 
who has just reason te believe him- 
self the master of the thing which he 
possesses, although he may not be 
in fact, as happens to him who buys a 
thing which he supposes to belong to 
the person selling it to him, but 
which, in fact, belongs to another.” 
Civ. Code art 3451 [quot Southwest- 
ern Gas, etc., Co. v. Nowlin, 164 La. 
1044, 1048, 115 S 140; and roughly 
quot Delouche v. Rosenthal, 143 La. 
581, 78 S 970, 972]. See Liles v. Pitts, 
145 La. 650, 82 S 735, 738; Lawrence 
ve Young, 144 La. 1, 80S 18, 24. (2) 
“In order to constitute a person a 
possessor of land in good faith, he 
must not only believe that he is the 
true owner, but he must be ignorant 
of the fact that his title is contested 
by any one claiming a,better title.” 
Fellers v. McFatter, 46 Tex. Civ. A. 
335, 339, 101 SW 1065. To same effect 
McDonald v. Rankin, 92 Ark. 173, 122 
SW 88, 92. And see Bona Fide Pos- 
sessor 8 C. J. p 1146. : 

{f] “Owner or possessor.’’—Cin- 
einnati Bd. of Education v. Volk, 72 
Oh. St. 469, 484, 74 NE 646. 


62. See Possessor ante note 61 
[da]. 

63. See Bona Fide Possessor 8 C. 
ree 1146; Possessor ante note 61 
e]. 

64. See Actions § 18. 


A claim founded upon 


A term sometimes 
applied to the owner of a possessory elaim.°® 
POSSESSORY JUDGMENT. In Scottish law, a 


judgment which entitles a person who has been in 
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uninterrupted possession for seven years to continue 


his possession until the question of right be decided 


in due course of law.®? 


65. See Possessory Claimant post. 

“Claim” see 11 C. J. p 816. 

66. Denney v. Arritola, 31 Ida. 428, 
431, 174 P 135 (declaring that to be 
the more natural interpretation rath- 
er than meaning “simply the claim of 
possession, or, in other words, that 
one is the owner of a possessory 
claim because he claims to be in pos- 
session of a dwelling-house or a tract 
of land merely occupied by him’’), 

[a] For examples see Larsen v. 
Oregon R., etc., Co., 19 Or. 240, 244, 
246, 247, 23 P 974 [cit Enoch v. Spo- 
kane Falls, ete., R. Co., 6 Wash. 393, 
398, 33 P 966] (where the term is 
used in connection with the applica- 
tion of the provision of U. S. St. 
MARCHE Soul O Gov eon Sameera te duns 1) 
482] § 8, concerning the condemna- 
tion of ‘“possessory claims,’ to the 
right of a settler, upon a homestead 
claim, whose compliance with the 
land law is incipient and not yet com- 
plete, to whom therefore no patent 
has been granted, which right, al- 
though inchoate, is protected); Fields 
Ve luivine stony nero. (CoG: Pan(Ont:) 
15, 25 ("There are two kinds of pos- 
sessory claims under the law of lim- 
itation; one, by which the party ei- 
ther has in himself alone, or in him- 
self and by those through whom he 
claims, such a length of possession 
that a legal and marketable title 
has thereby been acquired by the oc- 
cupant, and the right of the owner 
has become extinguished; the other, 
by which an extinguishment alone 
has been effected without any more 
than the mere possessory title vest- 
ing in any one’’). 

{b] “Owner of possessory claim” 
as including one who is in possession 
of land by reason of some title there- 
to, or who by reason of his settle- 
ment obtains some right, or one who 
can maintain his claim by reason of 
having complied with certain statutes 
see Denney v. Arritola, 31 Ida. 428, 
UA PLwv3'5, 136. 

67. See Possessory Claim ante. 

“Claimant” see 11 C. J. p 825. 


6&8. Enoch v. Spokane Falls, ete., 
eco. OWasheo ls. Uioo seo OO. 

69. Black LD. 

Judgments generally see Judg- 


ments 33 C. J. p 1042. 
70. See Attorney and Client §§ 362, 


POSSESSORY LIEN.”° 

POSSESSORY RIGHT." 
as referring to a squatter’s right upon unsurveyed 
land, in which he has no legal or equitable interest.‘ 

POSSESSORY TITLE." 
applied to a title gained by possession.** 


Used in a local statute 


A term which has been 


363; Factors § 96. 
“Tiens generally see Liens 37 C. J. 


p 303. 
71. “Right” see [34 Cyc 1762]. 
72. Cheney v. Minidoka County, 


26 Ida. 471, 144 P 348,.346 (Code Civ. 
Proc. § 4552 et seq).° 
[a] Federal homestead right dis- 
tinguished.—‘‘'There is a clear dis- 
tinction between a ‘possessory right’ 
which is initiated and made good by 
occupancy and settlement and filing a 
notice thereof as required by sec. 
4554, Rev. Codes, and the right which 
accrues to a person through the mak- 
ing of a formal homestead or other 
entry of the land under the laws of 
the United States.” Cheney v. Mini- 
go County, 26 Ida 471, 480, 144 P 
343. 
73. “Title” see [38 Cyc 336]. 
Possessory title: 
In general see Adverse Possession 2 
C.s Up: 3 
To mining claims see Mines and Min- 
erals § 479. 
To support action see Hjectment §§ 


13, 25-32; Entry, Writ of § 30; 
Quieting Title [32 Cyc 1329]; Tres- 
pass [38 Cyc 1004 et seq]; Tres- 


pass ,to° Try Title [38 sCye 1196, 

1201]. 

74 See Black v. Ryan, 4 App. (D. 
C.) 283, 287 (where the phrase “good 
as a possessory title’ was said to ap- 
ply to “a title good by prescription or 
adverse possession under such cir- 
cumstances and for such length of 
time as to have ripened into a perfect 
title, indefeasible at law or in equi- 
ty’); Floyd v. Hanson, 48 N. B. 339, 
24 DomLR 320, 325. 

[a] In Porto Rico.—(1) ‘The rec- 
ord of a possessory title in the name 
of a married man is notice to all the 
world of the community character of 
the property so held.” Irizarry v. 
Bartolomey, 32 Porto Rico 849, 854. 
(2) One who purchased in 1913 in 
good faith from one who appeared 
as the owner in the registry under a 
possessory title judgment rendered 
in 1898 and recorded, and recorded 
her title, has a good title even if it 
should be held that the possessory 
title judgment was null and void. Ri- 
Mra Hernandez, 29 Porto Rico 
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POSSESSORY WARRANT 


By S. Boyp Daruine 
(Matters not in this Title, treated eidewiiere in this Werk, see Cross References infra p 1111] 
ANALYSIS 
I. DEFINITION, NATURE, AND PURPOSE [§ 1] p 1111 
II. DISTINGUISHED FROM TROVER [§ 2] p 1111 
III. CONSTRUCTION OF STATUTES [§ 3] p 1111 


IV. IN WHOSE FAVOR AVAILABLE [§§ 4-11] p 1111 
In General [§ 4] p 1111 

Consignees of Goods [§ 5] p 1111 

Landlords [§ 6] p 1112 

Persons Jointly Interested [§ 7] p 1112 

. Principals [§ 8] p 1112 

Tenants [§ 9] p 1112 

Wife for Self and Children [§ 10] p 1112 

. President of a Corporation [§ 11] p 1112 


V. AGAINST WHOM AVAILABLE [§§ 12-15] p 1112 
A. In General [§ 12] p 1112 
B. Principals [§ 13] p 1112 
C. Public Officers [§ 14] p 1113 
D. Purchasers at Judicial Sales [§ 15] p 1113 


VI. GROUNDS [§§ 16-21] p 1113 

A. In General [§ 16] p 1113 

B. Possession Taken [§§ 17-20] p 1113 
1. By Fraud [§ 17] p 1113 
2. By Force or Duress [§ 18] p 1118 
3. By Enticement [§ 19] p 1113 
4. By Consent [§ 20] p 1113 

C. Possession Received without Legal Authority [§ 21] p 1113 


VII. PROPERTY SUBJECT TO WARRANT [§ 22] p 1114 


AO yO OW > 


VIII. PROCEDURE [§§ 23-49] p 1114 
A. Conditions Precedent [§§ 23-24] p 1114 
1. Plaintiff’?s Prior Possession |§ 23] p 1114 
2. Defendant’s Possession [§ 24] p 1114 
Jurisdiction [§ 25] p 1114 
Venue [§ 26] p 1114 
. Affidavit for Warrant [§§ 27-29] p 1114 
1. In General [§ 27] p 1114 
2. Who May Make [§ 28] p 1114 
3. Sufficiency of Allegations [§ 29] p 1114 
. Execution of Warrant [§ 30] p 1114 
Hearing and Determination [§§ 31-49] p 1115 
1. Hearing [§§ 31-36] p 1115 
a. In General [§ 31] p 1115 
b. Issues [§ 32] p 1115 
c. Evidence [§§ 33-35] p 1115 
(1) Burden of Proof [§ 33] p 1115 ~ 
(2) Admissibility [§ 34] p 1115 
(3) Weight and Sufficiency [§ 35] p 1115 
d. Questions of Fact [§ 36] p 1115 


SS oe es aaa i 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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2. Determination [$$ 37-49] p 1115 
a. Property in Court’s els [§ 37] p 1115 
b. In Favor of Plaintiff [§ 38] p 1115 
ce. In Favor of Defendant [§ 39] p 1116 
d. Effect of Dismissal [§ 40] p 1116 
e. Mode of Restoring Property [§ 41] p 1116 
f. Review by Certiorari [§§ 42-49] p 1116 
(1) In General [§ 42] p 1116 
(2) Proceedings [§§ 43-46] p 1116 
(a) Time for Instituting [§ 43] p 1116 
(b) Parties [§ 44] p 1116 
; (c) Notice of Application and of Hearing [§ 45] p 1116 
(d) Hearing [§ 46] p 1116 
(3) Determination [$$ 47-48] p 1116 
(a) Final [§ 47] p 1116 
(b) Ordering New Trial [§ 48] p 1117 
(4) Enforcement of Judgment of Reversal [§ 49] p 1117 


CROSS REFERENCES 


Affidavit of illegality see Executions §§ 437-449. Replevin see Replevin [34 Cyc 1342]. 
Detinue see Detinue 18 C. J. p 987 | Trover see Trover and Conversion [38 Cyc 1997]. 


I. DEFINITION, NATURE, AND PURPOSE 


[§ 1] The proceeding by possessory warrant is a | and is believed to be in the possession of the party 
summary remedy given by the Georgia code? for the complained against. The purpose of the proceeding 
recovery of a personal chattel? whieh has been taken | is to protect and quiet the possession of personalty,° 
by fraud, violence, enticement, or seduction from the | but only as against acts which are inhibited by stat- 
possession of the party complaining, 3 or which, hav- | ute.® 
ing been in his recent possession, has disappeared 


IJ. DISTINGUISHED FROM TROVER ; 


[§ 2] A possessory warrant is not the proper | in Georgia trover is a statutory remedy in which 
remedy to recover possession of property where the | plaintiff may recover damages or the property it- 
title’ or right to possession® is in dispute.® Trover | self.11 
is the appropriate remedy to try these issues.1° And 


III. CONSTRUCTION OF STATUTES 


[§ 3] The proceeding is summary, harsh, and in | pecially so as the proceeding under the statute, to a 
derogation of the common law,1” and the statute au- | certain extent, partakes of a criminal nature.!4 
thorizing it should be strictly construed;1* and es- 


* 


i Iv. IN WHOSE FAVOR AVAILABLE 


[§ 4] A. In General. One who had actual posses- [§ 5] B. Consignees of Goods. A consignee of 
sion of the property at the time or shortly before de- | goods cannot recover them from a carrier by pos- 
fendant’s taking or receiving possession in violation | sessory warrant in the absence of a bill of lading, it 
of the statute may recover possession by possessory | appearing under these circumstances that he never 
warrant.?® had actual or constructive possession of the goods.1® 


1. Civ. Code (1895) § 4799 et seq; cently been in the quiet, peaceable, ]SE 232; Brown v. Todd, 124 Ga. 939, 
Parks Code Annot. (1914) § 5371 et]/and legally-acquired possession of | 53 SE 678; Owens v. Outlaw, 105 Ga. 
seq. such complaining party, has disap- | 477, 30 SE 427; Trotti v. Wyly, 77 Ga. 

2. Jordan v. Owens, 67 Ga. 616; | peared without his consent, and as he |]684; Ivey v. Hammock, 68 Ga. 428; 
Bingham v. Haines, 25 Ga. A. 136, |believes has been received or taken |Tyus v. Rust, 34 Ga. 382; Mann v. 


102 SE 923. possession of by the party com-| Waters, 30 Ga. 207; Mills v. Glover, 
Property subject to warrant see in- | plained against, under some pretend- | 22 Ga. 319. Contra Attaway v. Her- 
GLA VON Z ai ed claim, and without lawful war-|rington, 7 Ga. A. 381, 66 SE 1036. 
3. “Dennard iv." Butler, )21Ga.) )A. | rant. ior-.authority.? ”’ Copeland vy. 9. See cases supra notes 7, 8. 
198, 58 SE 297 (fraud not proved). Lucas, supra. 10. See Trover and Conversion [38 
Grounds see infra §§ 16-21. Grounds see infra §§ 16-21. oo 1997]; and cases supra notes 7, 
4. Copeland v. Lucas, 6 Ga.. A. 5. Welborn v. Shirly, 65 Ga. 695; 
6, 8, 64 SH 113. Amos v. Dougherty, 65 Ga. 612; Jack- Flas See statutory provisions. See 
“Possessory warrants are avail-|son v. Sparks, 36 Ga. 445; Coursey | Trover and Conversion [388 Cye 2111]. 
able under § 4799 of the Civil Code, |v. Curtis, 18 Ga. 237. 12. See cases infra note 13. 
jit is true, wherever ‘any personal 6. See infra §§ 16-21. 13. Trotti v.. Wyly, 77 Ga. 684; 


chattel has been taken, enticed, or 7. Broadhurst v. Carswell, 119 Ga. | King v. Ford, 70 Ga. 628; Welborn v. 
carried away, either by fraud, vio- | 529, 46 SE 658; Owens v. Outlaw, 105 | Shirly, 65 Ga. 695; Mills v. Glover, 22 
lence, seduction, or other like means, | Ga. 477, 30 SE 427; Trotti v. Wyly, | Ga. 319; Marchman v. Todd, 15 Ga. 
from the possession of the party com-|77 Ga. 684; Wynn v. Wynn, 68 Ga. | 25; Welman vy. Harris, Ga. Dec. Pt. II 
plaining;’ and most of the reported | 820; Ivey v. Hammock, 68 Ga. 428; | 63 ; 


eases have dealt with this portion of |Mossman v. McKinley, 67 Ga. 391; 14. Welman v. Harris, Ga. Dec. Pt. 
the act of 1821. But while, under | Welborn v. Shirly, 65 Ga. 695; Amos |II 63. 

possessory warrant, title or right of | v. Dougherty, 65 Ga. 612; Cassidy v. 15. See statutory provisions. See 
possession are not at issue, the terms | Clark, 62 Ga. 412; Wilson v. Reese, |also infra §§ 5-11. 


of the original act of 1821, now em- | 37 Ga. 578; Jackson v. Sparks, 36 Ga. 16. Bass v. Glover, 63 Ga. 1745, 
‘bodied in that section of the code, |445; Mann v. Waters, 30 Ga. 207; | 747. 

-are equally applicable to instances Mills v. Glover, 22 Ga. 319 “But conceding that the consignee 
-where a ‘personal chattel, having re- 8. Dew v. Smith, 130 Ga. 564, 61 | might support trover or other regular 


1112 [49 C.J.] 
[§ 6] C. Landlords, In addition to the ordinary 
oe in whieh a possessory warrant will issuet? a 
landlord has the right to repossess crops by posses- 
sory warrant in all eases where the eropper unlaw- 
fully sells or otherwise disposes of any part of a crop, 
or excludes the landlord from possession thereof, 
while the title thereto remains in the landlord.t® <A 
landlord is entitled to reeover by possessory warrant 
under this special seetion, without showing a com- 
phanee with the requirements of the general see- 
tion,'® but not in the absenee of evidence of acts by 
the cropper in violation of the landlord seetion.?° 

[§ 7| D. Persons Jointly Interested. Where two 
persons are jointly interested in personal property, 
either legally or equitably, and one of them delivers 
the possession of the same to a third person, the other 
cannot recover possession of the same by possessory 
warrant sued out by himself alone.?! Nor ean a pos- 
sessory warrant be brought as between those jointly 
interested with respeet to a share of the joint prop- 
erty, until there has been a division into shares and 
an assignment to the owners separately.?? If, how- 
ever, by the terms of partnership, one partner must 
have and has had the exelusive possession of certain 
personalty, in order to earry out the objects of the 
partnership, the warrant will, at his instance, le 
against his ecopartner who has deprived him of posses- 
sion by fraud.?* 

[§ 8] E. Principals. The possession of property 
by an agent is in law the possession of his principal, 
and suffices to support a proceeding by possessory 
warrant whenever the former, after demand, has re- 


POSSESSORY 


ue > 


WARRANT [§§ 6-13 
fused to deliver the property to the latter,?* or when- 
ever there has been a wrongful taking from the 
agent’s possession by a third party.?®° <A father, who 
has placed personal property in the possession of his 
son to use or manage, may recover it by possessory 
warrant from his son who has converted it to his own 
use,2° or from a third person to whom the son has 
transferred it.27 A father may recover by possessory 
warrant a chattel taken from his minor son who was 
in possession of it by his father’s permission.?® 

[§ 9] F. Tenants. A warrant will lie at the in- 
stance of a tenant who has been deprived of his 
lawfully acquired, quiet, and peaceable possession of 
property by the landlor d, although title is in the lat- 
ter.°® And so a tenant who has ‘been wrongfully de- 
prived of the rented premises by his landlord may re- 
cover by possessory warrant the “domestic fixtures” 
which he has attached to the premises for his own 
comfort and convenience.*° 

[§ 10] G. Wife for Self and Children. After 
property has, under the provisions of the statute, 
been set apart to the head of a family as an exemp- 
tion, his possession is for the use and benefit of the 
wife and children,*! and if the property is tortiously 
taken from his possession, the wife, on behalf of her- 
self and minor children, may proceed by possessory 
warrant to recover it.* 

[§ 11] H. President of a Corporation. The presi- 
dent of a corporation cannot maintain a possessory 
warrant in his own name to recover possession of the 
corporate property of which he has had no prior 
possession either as an officer or an individual.?* 


V. AGAINST WHOM AVAILABLE 


{[§ 12] A. In General. A possessory warrant will 
lie against any one who has unlawfully taken or re- 
ceived possession of personal property in the modes 
detailed in the statute.** 


[§ 13] B. Principals. The warrant will lie against 
a principal who has the power, custody, and control 
of the chattel, even though it is in the actual posses- 
sion of the agent.®® 


action without producing the bill of 
lading or accounting for it, we think 
that where he has never had any ac- 
tual possession of the goods ‘the tan- 
not, with the bill of lading outstand- 
ing, recover possession from the car- 
rier by possessory warrant. The oath 
which has to be taken to procure a 
possessory warrant (see Code, § 4032) 
is not suitable to be taken by a con- 
signee so situated; for while delivery 
by the consignor to the carrier is de- 
livery to the consignee for many pur- 
poses, it is not so for all purposes. 
If, as between the consignee and the 
carrier, the consignee ever was in 
possession within the meaning of the 
possessory warrant law, it was only 
a constructive possession; and while 
it remains uncertain as to who is the 
holder of the bill of lading, there is 
reasonable doubt in whom the best 
claim to constructive possession re- 
sides.” Bass v. Glover, supra. 

17. See Civ. Code (1895) § 4799; 
Parks Code Annot. (1914) § 53871; 
and infra §§ 16-21. 

18. Civ. Code (1895) § 3130; Parks 
Code Annot. (1914) § 3706. See also 
Landlord and Tenant § 1558. 

19. Visage v. Bowers, 122 Ga. 760, 
50 SE 952; Landrum v. Smith, 1 Ga. 
Ase2d 6,54 SH 913 

20. Visage v. Bowers, 122 Ga. 760, 
50 SE 952. 


21. Askew v. Nicholson, 84 Ga. 
478, 10 SE 1089. 
22. Peebles v. Morris, 77 Ga. 536, 


Usry v. Rainwater, 40 Ga. 


“Nothing is more common among 
‘croppers’ than to separate the corn 
as it is gathered, into equal lots, put 
each lot in a separate crib, and agree 


that each person at interest shall feed 
his stock out of a designated crib, of 
which he keeps the key. In such 
arrangements there is no_ intent 
to divide the crop. It is nothing 
but a convenient and_ satisfactory 
mode, by which to keep an account of 
what each one uses, since, when the 
final division is made, the deficiency 
in each crib is conclusive of the ac- 
count. The habits of our people, who 
are very often ‘out of corn,’ even be- 
fore the crop is gathered, makes this 
practice a great convenience. The ar- 
rangement is made long before it is 
possible to know what will be a prop- 
er division, after the cotton is gath- 
ered and the expenses are paid, and it 
is not intended as a severance of the 
joint ownership. So long as this 
continues, the possession of one is 
the possession of both, and a posses- 
sory warrant does not lie between 
them.” Usry v. Rainwater, supra. 
23. Ivey v. Hammock, 68 Ga. 428. 
24 Allen v. Wheeler, 121 Ga. 277, 
48 SE 923; Sheriff v. Thompson, 116 
Ga. 486, 42 SE 738; , Meredith v. 
Knott, 34 Ga. 222; Drawdy v. Lane, 
18 Ga. A. (275, 89 SH) 2023) Dison “v. 
Ferguson, 17 Ga. A. 659, 87 SE 1069; 
Monk v. Gay, 3 Ga. A. 356, 59 SE-1117. 
25. Hillyer v. Brogden, 67 Ga. 24. 
26. Roseberry v. Roseberry, 31 Ga. 


27. Roseberry v. Roseberry, supra. 

28. Wynn v. Harrison, 111 Ga. 816, 
35 SE 6438. 

29. Ivey v. Hammock, 68 Ga. 428. 

30. Raymond vy. Strickland, 124 
Ga. 504, 52 SE 619, 3 LRANS 69. 

31. See Exemptions § 28. 

32. Tucker v. 
602, 604 (exempted horse taken from 


Edwards, 71 Ga. 


rack after husband had been jailed). 

“The single question worth a mo- 
ment’s thought is, whether the head 
of the family or the wife should have 
brought the possessory warrant. It 
is purely technical which should 
bring it. The real use and possession 
is in the wife and children. Code, §§ 
2040, 2048. It is for their ‘use and 
benefit, as those sections declare, 
and the husband’s possession is for 
them, and is therefore their posses- 
sion; and as she brings the case for 
herself and the minor children, doubt- 
less because of the sort of extorted 
consent of the husband, and as no 
consent of his could legally dispos- 
sess them of the horse, we shall rule 
that the warrant was properly sued 
out by the wife and minors, and the 
possession properly restored to 
them.” Tucker v. Edwards, supra. 

33. McEvoy v. Hussey, 64 Ga. 314. 

34. Manning v. Mitcherson, 69 Ga. 
447, 451, 47 AmR 764. See also infra 
§§ 13-15. 

“A possessory warrant will lie 
against any one who receives or takes 
possession of a personal chattel un- 
der a pretended claim, and without 
lawful warrant or authority.” Man- 
ning v. Mitcherson, supra. 

35. Manning v. Mitcherson, supra. 

fa] Rule appiied.—A canary bird, 
domesticated, escaped from its open 
cage, and was taken into custody by 
a neighbor, Patrick. Patrick’s wife 
took care of the canary, but it was 
Patrick who did the talking with the 
owner, and the warrant issued 
against Patrick; rightly so, it was 
held. Manning v. Mitcherson, 69 Ga. 
447, 47 AmR 764. \ 

Warrant against agent at instance | 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


® 


§§ 14-21] 

[§ 14] C. Public Officers.?* Public officers who, 
in the discharge of their official duties, take posses- 
sion of property, under a valid statute, are not 
amenable to. a proceeding by possessory warrant.*? 
But a warrant may issue where the officer’s act is 
under an invalid statute.#§ 
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[§ 15] D. Purchasers at Judicial Sales.?® The 
warrant will not lie against the purchaser at a judi- 
cial sale made under the forms prescribed by law, on 
the ground that the trespass was committed by a 
levying officer in taking possession of the property, 
the purchaser not being particeps in the tort.*° 


VI. GROUNDS 


[§ 16] A. In General. A possessory warrant lies 
only where it is shown that defendant acquired pos- 
session of the property in dispute in one of the modes 
prescribed by the statute.*! The statute is strictly 
construed,*? and unless it clearly appears that. pos- 
session was acquired by defendant in one of the 
modes inhibited by the statute, there is nothing for 
other proceedings to rest on.** 

[§ 17] B. Possession Taken—l. By Fraud. If 
one obtains the possession alone by fraud a posses- 
sory warrant will le against him at the instance of 
the party injured,‘* but it will not lie where the title 
is obtained by fraud and the possession accompanies 
it by the consent of the owner.*® Even where the 
defrauded party withdraws his consent and tenders 
back what he received in the exchange, the continued 
possession is not the statutory possession on which 
the issue of the warrant is authorized.*® 

[§ 18] 2. By Force or Duress. The warrant lies 
whenever personal property has been taken from the 
possession of the complaining party by force or 
violence.**7 So too the warrant lies when a husband 
under duress of threats to prosecute him criminally 
delivers to a third person property belonging to his 
wife without her consent.4® Nor will the fact that 


of principal see supra § 8. 
36. Liabilities of officers for acts 


person from whom it has jbeen taken 
in such improper manner.’ 


the wife subsequently, under duress of threats to 
prosecute her husband, assented to the retention of 
possession, affect her right to invoke the remedy. 

[§ 19] 3. By Enticement. Where a personal chat- 
tel is taken by enticement from the possession of an- 
other, a possessory warrant lies at the instance of 
the injured party to recover possession thereof.°° 

[§ 20] 4. By Consent. Where possession of the 
property was obtained by none of the means inhibited 
by the statute, but by consent, express or implied, a 
possessory warrant will not lie.°t But where consent 
is limited to a particular time after which the prop- 


. erty shall be returned on demand, a continued posses- 


sion after demand is ground for issuing the war- 
rant.°? Possession lawfully acquired but subsequent- 
ly changed to a wrongful tortious and fraudulent one 
is a proper case for a possessory warrant.°? 

[§ 21] ©. Possession Received without Legal Au- 
thority. The warrant lies whenever property in the 
recent peaceable and lawfully acquired possession of 
one person has disappeared without his knowledge 
and consent, and has been received into the possession 
of another without lawful authority.°4 So also, 
where a cropper unlawfully sells or otherwise dis- 
poses of any part of a crop where the title remains 


Ga. 612; Jackson v. 
445; Monk v. Gay, 3 Ga. A. 


Sparks, 36 Ga. 


Mann v. 3 DOsOo) 


or omissions see Officers §§ 326-331. 

Summary remedies against officer by 
party aggrieved see Officers § 323. 

37. King v Ford, 70 Ga. 628; Bry- 
an v. Whitsett, 39 Ga. 715; Raiford v. 
Hyde, 36 Ga. 93. 

{a] Impounding stock.—A city 
marshal impounding stock is not 
amenable to a possessory warrant. 
King v. Ford, 70 Ga. 628. 

{b] Levying on property.—A pos- 
sessory warrant will not lie to re- 
cover possession of property levied 
on by a sheriff in the discharge of his 
official duty, but the party injured 
by the levy made by the officer under 
such circumstances is left to ‘his 
remedy by a claim or action of tres- 
pass against the officer. Raiford v. 
Hyde, 36 Ga. 93 

38. Reeves v. Gay, 92 Ga. 309, 18 
SE 61; Cunningham v. Campbell, 33 
Ga. 625. 

39. Effect of invalidity of decree 
on rights of purchaser see Judicial 
Sales § 126. 

40. Finney v. Fechtner, 54 Ga. 501. 

41. Dew v. Smith, 130 Ga. 564, 61 
Brown v. Todd, 124 Ga. 939, 
Susong v. McKenna, 121 
Ga. 97, 48 SE 695; Allen v. Printup, 
118 Ga. 630, 45 SE 911; Owens v. Out- 
law, 105 Ga. 477, 30 SE 427; Trotti v. 
Wyly, 77 Ga. 684; Mann v. Waters, 30 
Ga. 220; Wilburn v. Beasley, 31 Ga. 
A. 107, 119 SE 537; Mathewson v. 
Brigham Motors Co., 23 Ga. A. 304, 


98 SE 98; Lotz v. Walker, 13 Ga. A. 
329,. 79 SE 169; Henderson v. De 
Medicis, 10 Ga. A. 190, 73 SE 27; 


Nh v. Butler, 2 Ga. A. 198, 58 SE 
“Under the statute ... there is no 
question as to title nor as to the right 
of possession; the sole question is as 
to the manner in which the posses- 
sion has been obtained by the de- 
fendant. If it turns out to have been 
obtained, as in this case, in any of 
the several ways prohibited by the 
statute, it must be restored to the 


Waters, 30 Ga. 207, 209. 

[a] Bona fide purchaser.—The 
Singer Sewing Machine Company 
sued out a _ possessory warrant 
against @aks, to recover a described 
sewing machine. The contract was 
between plaintiff company and one 
Carver; and though this contract is 
ealled, throughout, a “rent contract,” 
or a “lease,” and all the payments to 
be made are designated as “rent,” 
it is really, under the repeated rul- 
ings of the supreme court and of this 
court, not a lease, but a contract of 
conditional sale with the title re- 
served in the vendor. This being 
true, and the contract not having 
been recorded as required by law, 
defendant, a third person who was in 
possession of the machine when the 
possessory warrant was sworn out, 
and w'‘ho, in good faith and without 
any notice of this conditional-sale 
contract, purchased the machine, ac- 
quired its possession ina quiet, peace- 
able manner, and the justice of the 
peace erred in awarding the property 
to plaintiff. Oaks v. Singer Sewing 
Mach. Co., 17 Ga. A. 517, 87 SE 719. 


42. See supra § 3. 

43. Dew v. Smith, 130 Ga. 564, 61 
SE 232; Trotti v. Wyly, 77 Ga. 684; 
Dennard v. Butler, 2 Ga. A. 198, 58 
SE 297. 

{a] Impounding cattle.-—The own- 


er of stray cattle lawfully impound- 
ed by defendant cannot recover them 
by possessory warrant, even though 
the impounder wrongfully detains 
them. In such case, the remedy is 
trover, not possessory warrant. Dew 
v. Smith, 130 Ga. 564, 61 SH 232. 

44. Tucker v. Edwards, 71 Ga. 602; 
Ivey v. Hammock, 68 Ga. 428; Hoff- 
man v. Barthelmess, 63 Ga. 759, 36 


een 129; Peak v. Cogborn, 50 Ga. 
562. 
45. Mitcham v. Cochran, 119 Ga. 


184, 45 SE 989; Mossman vy. McKin- 
ley, 67 Ga. 391; Welborn v. Shirly, 
65 Ga. 695; Amos v. Dougherty, 65 


SE. 1117. 
Possession by consent see infra § 
46. 


65 Ga. 
612. 
pec eneent limited in time see infra § 


47. Wynn v. Harrison, 111 Ga. 816, 
35 SE 643; Hoffman v. Barthelmess, 
63 Ga. 759, 36 AmR 129; Cunningham 
v. Campbell, 33 Ga. 625; Slayton v. 
Russell, 30 Ga. 127; Mathewson v. 
Brigman Motors Co., 23 Ga. A. 304, 98 
SE 98; Felton v. Underwood, 9 Ga. 
A. 369, 71 SE 498. 


Amos v. Dougherty, 


48. Harris v. Webb, 101 Ga. 84, 28 
SE 620. 

49. Harris v. Webb, supra. 

50. Roseberry v. Roseberry, 31 Ga. 
122; Mann v. Waters, 30 Ga. 207; 
Monk v. Gay, 3 Ga. A. 356, 59 SH 1117. 


51. Brown v. Todd, 124 Ga. 939, 53 
SE 678; Owens v. Outlaw, 105 Ga. 
477, 30 SE 427; Odem v. Trantham, 81 
Ga..713, 8 SE 442; Partee v. Dickson, 
78 Ga. 34, 1 SE 221; Trotti v. Wyly, 
77 Ga. 684; Mossman v. McKinley, 67 
Ga. 391; Mann v. Waters, 30 Ga. ane 
Welman v. Harris; Ga. wDecha bc 
63; Wilburn v. Beasley, 31 Ga. a 
107, TLOOSE 530-5 hota ve Wale reno) 
Ga... A. 329, 79 SE 169% Dennard v. 
Butler, 2 Ga. A. 198, 58 SH 297. 

52. Drawdy v. Lane, 18 Ga. A. 275, 
89 SE 302; Grantham v. Lance, 183 
Ga. A. 555, 79 SE 481. 

Withdrawing consent originally 
given absolutely see supra § 17. 

53. Sheriff v. Thompson, 116 Ga. 
436, 42 SH 738; Meredith v. Knott, 
34 Ga. 222; Slayton v. Russell, 30 Ga. 
127; Goodwill v. Peeples, 2 Ga. A. 
Veake Maye Shay al ately 

54. Manning v. Mitcherson, 69 Ga. 
447, 47 AmR 764; Mann v. Waters, 30 
Ga. 207; Marchman v. Todd, 15 ‘Ga. 
PAR Hogan v. O’Dell, 39 Gal At 43, 
146 SE 43; Stembridge v. ‘Milton, 32 
Ga, A. 735, 124 SE 540; Felton v. Un- 
derwood, 9 Ga. A. 369, 71 SE 498; 
Copeland v. Lucas, 6 Ga. A. 6, 64 SE 
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in the landlord, a possessory warrant may issue®® un- | der a special section of the ecode.°® 


VII. PROPERTY SUBJECT TO WARRANT 


[§ 22] The remedy is invocable to quiet the pos- 
session of all kinds of personal property of which 
the holder had the immediate possession and use,°* 
of concealed property as well as where it is held 


openly.®& It does not issue for the recovery of im- 
mature crops still a part of the land,®® nor of shrub- 
bery and flowers attached to the realty. ly 


VIII. PROCEDURE 


[§ 23] A. Conditions Precedent—l. Plaintiff’s 
Prior Possession. Prior possession in plaintiff is a 
condition precedent to the right to maintain the pro- 
ceeding.®! In some eases, the prior possession of de- 
fendant may be in law the prior possession of plain- 
tiff sufficient to support a proceeding by possessory 
warrant.°? Where recovery is sought on the ground 
of taking by fraud, violence, or enticement, it is not 
necessary to show plaintiff’s prior possession within 
any limit of time preceding the issuing out of the 
warrant, provided defendant does not show four 
years’ uninterrupted possession.®® It is only where 
defendant does show four®* years’ uninterrupted 
possession that plaintiff’s right to recover is lost un- 
der the statute.®® 

[§ 24] 2. Defendant’s Possession. Possession of 
the property in defendant at the time the warrant is 
issued is necessary.°® But personal physical posses- 
sion is not necessary if it is shown that the property 
is in his power, custody, or control, or.in the posses- 
sion of some agent or custodian holding it for de- 
fendant or in collusion with him.®* Where defend- 
ant’s possession, originally lawful, subsequently be- 
comes unlawful, the property may be recovered by 
possessory warrant, even though the case is not with- 
in the words of the statute.®® 

[§ 25] B. Jurisdiction. The proceeding being 
summary and special,®® the jurisdiction must clearly 
appear on the face of the papers.*° Where a pos- 
sessory warrant is sued out before a magistrate hav- 
ing jurisdiction, the magistrate making the order 
alone has power to enforce the execution of it.7+ 


in the county where the property in dispute is 
found,’? and the statutory requirement in this re- 
spect is presumably satisfied by bringing the pro- 
ceedings in the county where defendant is found.7* 

[§ 27] D. Affidavit for Warrant—1. In General. 
The affidavit is the foundation of the proceeding." 
It is not necessary that it should be sworn to before 
the judge issuing the warrant; it may be sworn to 
before anyone having power to administer the oath.*® 

[\ 28] 2. Who May Make. The affidavit required 
by the statute must bé made by the injured party,‘® 
his agent or attorney in fact or at law.7* If made by 
one in a representative capacity, it must clearly ap- 
pear that it is made in behalf of the party repre- 
sented, if that is the fact,7® else it will be taken as 
the affidavit of affiant individually.’® 

[§ 29] 3. Sufficiency of Allegations. In deciding 
what averments will suffice, regard must be had to 
the general scope and scheme of the statute, and to 
what, in the nature of things, is practicable or im- 
practicable, in-applying it to the actual cases which 
itis intended to reach,®° as, for example, the alle- 
gation of defendant’s residence in a certain county, to 
give jurisdiction where the statute places it in the 
county where the property is found,’ or the de- 
seription of the property for purposes of identifica- 
tion.s? Where proceedings are brought under the 
special section relating to landlords and croppers,®* 
it is not necessary that the affidavit should contain 
allegations required in proceedings under the gen- 
eral sections.§* 


[§ 30] E. Execution of Warrant. Under the 


[§ 26] 


55. Landrum v. Smith, 1 Ga. A. 
215, 57 SE 913. 

56. See supra § 6. 

57. See cases infra this note. 

[a] Canary bird.—Manning Vv. 
Mitcherson, 69 Ga. 447, 47 AmR 764. 

[b] Crops separated from the 
land.—Wilson v. Reese, 37 Ga. 578; 
ch abe v. Smith, 1 Ga. A. 215, 57 SE 

ib 

[c] “Domestic fixtures.”—Ray- 
mond vy. Strickland, 124 Ga. 504, 52 
SE 619, 3 LRANS 69. 

{d] Promissory notes.—Wilcox v. 
Turner, 46 Ga. 218; Coursey v. Curtis, 
18 Ga. 237. 

Be Claton v. Ganey, 63 Ga. 331. 

9. Gainous v. Martin, 10 Ga. A. 
210; 72 SE 1100. 

60. Bingham v. Haines, 25 Ga. A. 
136, 102 SE 923. 

61. Hillyer v. Brogden, 67 Ga. 24; 
McEvoy v. Hussey, 64 Ga. 314; Cobb 
v. Megrath, 36 Ga. 625. 

62. Sheriff v.Thompson, 116 Ga. 
436, 42 SE 738; Wynn v. Harrison, 
111 Ga. 816, 35 SE 643; Bass v. Glo- 
ver, 63 Ga. 745; Meredith v. Knott, 
34 Ga. 222; Grantham v. Lance, 13 
Ga. A. 555, 79 SE 481. 

63. New v. Le Hardy, 46 Ga. 616. 

64. Civ. Code (1895) § 4802; 
Parks Code Annot. (1924) § 5374. 

65. Mills v. Glover, 22 Ga. 319. 

66. Butler v. Lazenby, 8 Ga. A. 
88, 68 SE 521. 

67. Butler v. Lazenby, supra. 

68. Sheriff v. Thompson, 116 Ga. 


C. Venue. Possessory warrant may be had 


436, 42 SE 738; Meredith v. Knott, 34 
Ga. 222; Goodwill v. Peeples, 2 Ga. 
ALN673, 258 SE) dis. 
69. See supra § 1. 
70. Claton v. Ganey, 63 Ga. 331. 
See also Courts §§ 160, 161. 
71. Sherill v. Parrott, 26 Ga. 388. 
Keguaiiele = of warrant see infra § 


72. Jordan v. Owens, 67 Ga. 616. 
ae Claton v. Ganey, 63 Ga. 331, 
oO 


“Tt does not follow with absolute 
certainty that the property is in the 
county because the person who has 
taken or received it is of the county; 
yet, there is a fair presumption, until 
the contrary appears, that such is the 
fact. There is some difficulty in 
grounding jurisdiction to issue the 
warrant upon a mere presumption 
which may or may not be true, and 
certainly in so Summary and special 
a proceeding as that by possessory 
warrant the jurisdiction ought to ap- 
pear upon the face of the papers. It 
is, however, to be considered that in 
many cases, perhaps in most of them, 
the complaining party may be unable 
to find the property, and can only 
know where it is by inferring its 
whereabouts from that of the wrong- 
ful possessor. Evidently, the reme- 
dy of possessory warrant is intended 
as much for cases where property is 
hidden or concealed, as where it is 
held openly; for if the officer cannot 
find it so as to seize it under the war- 


statutory provisions for execution and return of the 


rant, the defendant is to be impris- 
oned until he produces it, if to pro- 
duce it is in his power.” Claton v. 
Ganey, supra. 

74 Mills v. Glover, 22 Ga. 319. 


75. Meredith v. Knott, 34 Ga. 222. 
76. Mills v. Glover, 23 Ga. 319. 
[a] Consignee of ‘property.—The 


oath which is to be taken to procure 
a possessory warrant is not suitable 
to be taken by the consignee of prop- 
erty who is not in possession of the 


bill of lading. Bass vy. Glover, 63 
Ga 745. 
77. 4799; Parks 


Civ. Code (1895) § 
Code Annot. (1914) § 5371 

78. McEvoy v. Hussey, 64 Ga. 314. 

[a] Member of firm.—Merely de- 
scribing affiant as a member of a 
designated firm does not make the 
affidavit one in favor of the firm; 
affiant will be considered as prosecut- 
ing for himself if the possession vio- 
lated is his own. McClain y. Chero- 
kee Iron Co., 58 Ga. 233 

79. McClain v. Cherokee Iron Co., 
supra. 

80. Claton v. Ganey, 63 Ga. 331. 

[a] Affidavit held sufficient.— 
Mitcham vy. Cochran, 119 Ga. 184, 45 


ae ae aNd Chapman vy. Chatman, 34 
a. 
a1. peleeae v. Ganey, 63 Ga. 333, 


- Mitcham vy. Cochran, 119 a 
184, 45 SE 989, 


[$§ 21-30] 


83. See supra § 6. 
84. Visage v. Bowers, 122 Ga. 760)\ 
50 SE 952. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 30-38] 


warrant, authorizing the officer having the warrant 
to arrest defendant and seize the property,®® it is 
held that a superior court has no jurisdiction by man- 
damus to enforce the order of the inferior court to 
_ imprison defendant on failure to produce the prop- 
erty, the inferior court ‘which issued the warrant hav- 
ing sole power to execute its own orders.8® An order 
of an inferior court in a habeas corpus proceeding 
discharging a defendant in a suit for possessory war- 
rant from jail, to which he had been committed for 
failure to deliver the property to the sheriff, may be 
reviewed on certiorari even though there is no statute 
providing for such procedure, the court having con- 
stitutional power to correct errors by writ of cer- 
tiorari.*? The officer executing the warrant is de- 
clared by the statute to be the custodian of the 
property pending the case; and he should not be in- 
terfered with while he is discharging this duty, un- 
less it is made to appear that he is allowing the prop- 
erty to be removed beyond the jurisdiction of the 
state, that he is insolvent and has no sufficient bond, 
or the securities on his bond are insolvent, or other 
sufficient reason exists for a court of equity to enter- 
tain a proceeding quia timet.8® Where no such rea- 
son appears, an injunction will not lie to prevent the 
officer leaving the property in the possession of de- 
fendant.®°® 

[§ 31] F. Hearing and Determination—1. Hear- 
ing—a. In General. The magistrate, on the return 
of the warrant, is required by the statute to hear the 
evidence in a summary way.®° But the parties should 
always be allowed a reasonable opportunity to bring 
forward their proof.®! A continuance, however, in 
order to obtain testimony, is properly refused where 
such evidence is irrelevant.®? 

[§ 32] b. Issues. On the trial of the proceeding, 
neither the right to possession®® nor the title®4 to 
the property is involved; the sole issue to be deter- 
mined is in whose lawfully acquired, quiet, and peace- 


able possession the property last was,°® and whether, 


possession thereof has been obtained from such party 
in any of the several modes prohibited by the stat- 
ute.°*® The issue raised by a possessory warrant does 
not involve criminal intent,®” and so a finding for de- 
fendant in a search-warrant proceeding establishing 
lack of criminal intent does not bar a later proceeding 
by possessory warrant against him.%§ 

[§ 33] ce. Evidence—(1) Burden of Proof. Upon 
the hearing the burden rests on plaintiff to support 


85. See Civ. Code (1895) § 4800; 98. 
Parks Code Annot. (1914) § 5372. 99. 
86. Sherill v. Parrott, 26 Ga. 388. 
87. Livingston v. Livingston, 24 ke 


Sumner v. Bell, 118 Ga. 240, i 
44 SE 973. 2. 


POSSESSORY WARRANT 


Claton v. Ganey, supra. 
Welman v. Harris, Ga. Dec. Pt 


‘“Marchman v, Todd; 16 Ga. 253 
Ga. 379. Copeland y. Lucas, 6 Ga. A. 
83. i 


Marchman vy. Todd, 15 Ga. 25. 


Od LS 


the facts contained in his affidavit by competent and 
sufficient evidence.®® He establishes a prima facie 
case, however, by showing that he was in prior, peace- 
able possession of the property, and that it later was 
found in defendant’s possession.t The burden then 
shifts to defendant.? The burden is also on defend- 
ant to establish four years’ prior possession,’ the af- 
firmative defense allowed under the statute, where 
he sets it up.# 

[§ 34] (2) Admissibility. The evidence must be 
confined to the question of possession solely, and any 
other evidence not pertinent to that issue, exclusively, 
the magistrate has no right to receive.® But evidence 
tending to show title is admissible for the purpose of 
identifying the property,® and showing prior posses- 
sion in plaintiff." ° 

[§ 35] (8) Weight and Sufficiency. Where the 
undisputed evidence shows that a lienholder of per- 
sonal property surrendered possession to one who 
later returned the property to the rightful owner,:a 
judginent in favor of the owner and against the lien- 
holder in proceedings brought by the lienholder is 
justified by the evidence.’ Where it appears that 
plaintiff had never voluntarily parted with possession 
of her goods and that they were obtained by defend- 
ant to secure an indebtedness of plaintiff’s husband 
or father, without her consent and without author- 
ity of law, a finding for plaintiff is justified.® 

[§ 36] d. Questions of Fact. Whether plaintiff 
has or has not consented is a question of fact which 
must vary in each particular case, and may, or may 
not, be inferred, according to the circumstances which 
may have been proved.?° 

[§ 37] 2. Determination—a. Property in Court’s 
Custody. Generally, no final order disposing of the 
property should be made by the primary court until 
after it is produced and placed within the power of 
the court or its officers.1+ If the return of the war- 
rant shows that the property could not be found, the 
magistrate hears evidence on the ability of defend- 
ant to produce, and if he decides against defendant 
on that issue, he may order defendant to be com- 
mitted to jail until the property shall be produced.1? 

[§ 38] b. In Favor of Plaintiff. If the magistrate 
finds from the evidence that possession of the prop- 
erty has been obtained from plaintiff in any of the 
modes prohibited by the statute, it is his duty to 
restore possession to plaintiff,t* on his giving the 
bond required by statute,1* which is conditioned to 


warrant, and before going into any 
question except that of the defend- 
ant’s ability and liability to produce. 
The scheme of the statute is, that the 
property shall be under the control 
of the magistrate at the time the final 
order is made.” McClain v. Cherokee 


6, 64 SE 


89. Sumner v. Bell, supra. 

90. Welman vy. Harris, Ga. Dec. 
Pt. ,IL 63. 

91. Marchman v. Todd, 15 Ga. 25. 

92. Mann y. Waters, 30 Ga, 207. 

fa] Judgment on former warrant. 
—A judgment on a former warrant 
between the same parties and cover- 
ing the same property, while adjudg- 
ing the possession to plaintiff, limited 
the time during which the possession 
was to continue, and was properly re- 
fused, since any such limit contained 
in the judgment was not relevant to 
the issue of the case. Mann v. Wa- 
ters, 30 Ga. 207. 

93. See supra § 2. 

94. See supra § 2. 

95. Cicero v. Scaife, 129 Ga. 333, 
58 SE 850; Ivey v. Hammock, 68 Ga. 


96. Mann v. Waters, 30 Ga. 207. 
97. Claton v. Ganey, 63 Ga. 331. 


3. New v. Le Hardy, 46 Ga. 616. 

4 Civ. Code (1895) § 4802; Parks 
Code Annot. (1914) § 5374. 

5. Welman y. Harris, Ga. Dec. Pt. 


LISG3 3 

6. Mitcham v. Cochran, 119 Ga. 
184, 45 SE 989. 

7. Mitcham v. Cochran, supra; 


Mann vy. Waters, 30 Ga. 207. 

8. Dennard v. Butler, 2 Ga. A. 198, 
58 SE 297. 

9. Copeland v. Lucas, 6 Ga. A. 6, 
64 SE 113. 

10. Marchman v. Todd, 15 Ga. 25; 
Butler v. Lazenby, 8 Ga. A. 88, 68 
SE 521. 

11. McClain v. Cherokee Iron Co., 
58 Ga. 233; Roseberry v. Roseberry, 
31 .Ga., 122. 

[a] Proceeding to compel produc- 
tion (Civ. Code [1895] § 4800; Parks 
Code Annot. [1914] § 5372) “ought to 
take place upon the return of the 


Lron, Col, 58 Ga. 233, 235. 

12. Nash v. Mangum, 141 Ga. 648, 
81 SE 883. 

{a] Arrest and “imprisonment is 


) the means of preparing the main case 


for trial and judgment.”’ McClain 
v. Cherokee Iron Co., 58 Ga. 2338, 235. 

13. Sheriff v. Thompson, 116 Ga. 
436, 42 SE 738; Roseberry v. Rose- 
berry, 31 Ga. 122; Mann v. Waters, 
30 Ga. 207. 

14. Hill v. Johnson, 74 Ga. 362; 
Ivey v. Hammock, 68 Ga. 428; Hillyer 
v. Brogden, 67 Ga. 24; Roseberry v. 
Roseberry, 31 Ga. 122. See McClain 
v. Cherokee Iron Co., 58 Ga. 233 (hold- 
ing that an order, making no requisi- 
tion upon plaintiff for bond and se- 
curity as a condition precedent to re- 
ceiving the property, is illegal). 

[a] This requisition is of the es- 
sence of the act, because if she failed 
to give it, then it was the duty of the 


1116 [49 C.J.] 


have the property forthcoming to answer in any suit 
brought by defendant in relation to any lien or claim 
upon it w ithin four years thereafter;!° or on plain- 
tiff’s failure to give such bond to turn over the prop- 
erty to defendant on his giving a like bond.1® Where 
the property has been turned over to defendant on 
plaintiff’s failure to give bond, the court cannot later, 
by parol order and without notice to defendant, re- 
take.the property and give it to plaintiff on his giv- 
ing bond, even though his failure to give bond in the 
first instance was excusable.t? <A decree in favor of 
plaintiff and against defendant, if it conforms to the 
statutory requirements in other respects, is not in- 
validated by its containing a warrant for the arrest 
of a third person who wrongfully took the property 
from plaintiff and placed it in the possession of de- 
fendant.'® 

[§ 39] c. In- Favor of Defendant. If plaintiff 
fails on the hearing to support the facts contained 
in his affidavit by competent and sufficient evidence, 
it is the duty of the magistrate to dismiss the pro- 
ceeding for want of jurisdiction, and leave plaintiff 
for redress to the ordinary proceedings at law.'® If 
defendant satisfactorily shows quiet and peaceable 
possession of the property in himself,?° or in himself 
and those under whom he claims,?! for four years 
next immediately preceding the issuance of the war- 
rant, it is the duty of the magistrate to dismiss the 
proceeding, without any bond to plaintiff for its 
fortheoming.2?. And where the facts show that title 
or right to possession are in dispute, the decree must 
be in favor of defendant.?* 

[§ 40] d. Effect of Dismissal. When a posses- 
sory warrant proceeding is dismissed without a trial 
upon the merits, it is the officer’s duty to return the 
property to the person from whom it was taken under 
the warrant,*? but the dismissal will not be regarded 
as an adjudication of the right of possession in favor 
of defendant.?°® 

[§ 41] e. Mode of Restoring Property. The final 
order, when proper to be made by the primary court, 
should be for delivery of the property to the officer 
and then by the officer to the party.”® 


POSSESSORY WARRANT 


[8§ 38-47 


[§ 42] f. Review by Certiorari*7—(1) In General. 
Under the existing statutory provisions,?® certiorari 
will le to review the decision of a magistrate in pro- 
ceedings on a possessory warrant,*® even though ren- 
dered out of term,’®® but not the verdict of a jury 
to which an appeal from the magistrate’s order had 
been taken without authority of law, such proceed- 
ings on appeal being a nullity, and there being no 
law to review by certiorari in such cases.** Under 
an early statute it was held that certiorari to review 
the decision of the magistrate did not lie, notwith- 
standing the constitutional provision.*? Certiorari 
will not lie on the ground of evidence newly discoy- 
ered since the trial,?* nor in eases where trover, and 
not possessory warrant, is the proper remedy.** 

[§ 43] (2) Proceedings—(a) Time for Instituting. 
Certiorari from a decision of a county judge in a 
proceeding by possessory warrant must be sued out 
within ten days from the decision.®°® 

[§ 44] (b) Parties. A certiorari, issued at de- 
fendant’s instance, must be directed against plaintiff 
in the warrant,’?® as, for example, against plaintiff 
individually where the warrant is sued out by him in- 
dividually,?? and not against the firm of which he 
is a member.?§ 

[§ 45] (c) Notice of Aoplieation and of ‘Hearing. 
The written notice of the sanction of petition for 
service, and of the time and place of hearing, which 
is required by the statute to be given to defendant, 
may be dispensed with by a waiver in writing.?® No- 
tice of application must be given to the officer to hold 
him personally lable for delivery under the order 
of the magistrate.*° 

[§ 46] (d) Hearing. The superior court, in hear- 
ing a certiorari, has full jurisdiction over all issues 
of fact,*? but is restricted to the errors alleged to 
have been committed by the primary court on the 
trial.4? 

[§ 47] (8) Determination—(a) Final. The su- 
perior court, on certiorari, may, in its discretion, 
make a final disposition of a proceeding by possessory 
warrant without sending it back for a new trial,** 


justice of the peace to turn the draft 
over to Flillyer, if he would give the 
recognizance. Moreover, it is a con- 
dition precedent to its delivery to 
the plaintiff ; and neither the 
magistrate nor the judge of the su- 
perior court could remand the draft 
to the plaintiff unless the bond was 


given. . . And such is the stat- 
ute itself.” Hillyer v. Brogden, 67 
Ga. 24, 28. 


{[b] Purpose of bond is to protect 
holder of legal title. Cicero v. Scaife, 
129 Ga. 333, 335, 58 SH 850. 

[ec] Arrest and imprisonment, un- 
der Civ. Code (1895) § 4800 (Parks 
Code Annot. [1914] § 5872), is not a 
means of carrying the judgment into 
effect. McClain v. Cherokee Iron Co., 
58 Ga. 233. 

15. Hillyer v. Brogden, 67 Ga. 24. 

16. Roseberry v. Roseberry, 3l 
Ga. 122. 

Bond not required of defendant 
hee i decision’ in his favor see infra 


$39; 
17. Duckworth v. Duckworth, 43 
Ga. 265. 

18. Savannah, etc., 
cox, 48 Ga. 432, 438. 

“The command to arrest the un- 
known taker of the property, who 
has not the actual possession, is mere 
surplusage.” Savannah, ete., R. Co. 
v. Wilcox, supra. 

19. Welman y. Harris, Ga. Dec. Pt. 
II 63. See McEvoy v. Hussey, 64 


R. Co. v. Wil- 


Ga. 314 (holding that a finding in fa- 
vor of an officer of a corporation,for 
a return of corporate property was 
erroneous). 

20. New v. Le wee: 46 Ga. 616; 
Mills v. Glover, 22 Ga. 

21. Gaillard v. inte Pees ‘81 Ga. 738, 
8 SE 534. 

22. Bush v. Rawlins, 80 Ga. 583, 
585, 5 SH 761. 

“The statute requires that when the 
property is awarded to the plaintiff 
and he shall refuse or fail to give 
bond and security, the justice may de- 
liver up the property to the defendant 
upon his entering into a like bond and 
security of the same nature and ef- 
fect; but it makes no provision for 
the plaintiff to give the bond and se- 
curity when the property is awarded 
to the defendant and he fails to give 
the bond and security. This, in our 
opinion, shows that it was not the in- 
tention of the law to require bond ex- 
cept in cases where the possession is 
changed by the judgment of the 
court.”’ Bush v. Rawlins, supra. 

23. See supra § 2. 

24. Barton vy. Thompson, 13 Ga. A. 
786, 80 SH 30. 

25. Roseberry v. Roseberry, 31 Ga. 


fal Earlier warrants dismissed 
without adjudicating the right of pos- 
session are in the nature of nonsuits, 
and are not a bar to judgment in fa- 
vor of plaintiff in a third proceeding 


even though the evidence before the magistrate was 


for a possessory warrant. 
v. Roseberry, 31 Ga. 122. 

26. McClain v. Cherokee Iron Co., 
58 Ga. nee Roseberry v. Roseberry, 
31 Ga. ; 

27. Corio generally see Certi- 
orari 11°C. J. p80 

28. See Civ. Code (1895) § 4806; 
Parks Code Annot. (1914) § 5378 

29. Carter v. Commander, 35 ‘Ga. 


Roseberry 


30. Carter v. Commander, supra. 

31. Gassett v. Duke, 108 Ga. 816, 
34 SE 168. 

382. Heard v. Heard, 18 Ga. 739. 

33. Marchman v. Todd, 15 Ga, 25. 

34. Brown v. Todd, 124 Ga. 939, 53 
SE 678. 


35. Robin v. Nobles, 36 Ga. 271. 

386. McClain v. Cherokee Iron Co., 
58 Ga. 233. 

7. McClain vy. Cherokee Iron Co., 


38. McClain y. Cherokee Iron Co., 


9. New v. Le Hardy, 46 Ga. 616. 
40. King v. Haley, 146 Ga. 85, 90 


41. Henderson v. Henderson, 9 Ga. 
A. 559, 71 SE 876. 

42. Marchman v. Todd, 15 Ga. 25. 

43. Sheriff v. Thompson, 116 Ga. 
436, 42 SE 738; Bush v. Rawlins, 80 
Ga. 583, 5 SE 761; Wilson vy. Reese, 


37 Ga. 578; Cone v. Bodiford, 31 Ga.‘ 
A. 573, 121 SE 523; Henderson v. De 
Medicis, Oia Gase AG LOO 3 US eZ vs 


so SSE Ue EN es EN Cee te eee, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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§§ 47-49] Site! 


eonflicting on controlling issues ;** fixing the amount 
of the bond to be given if the magistrate failed to 
But the court has no power to order the 
delivery of the property in dispute to plaintiff with- 
out the bond required by the statuté;#® nor 
make final order requiring one party to a proceed- 
ing to deliver the property directly to the other.‘7 

All issues under 
the Possessory Warrant Act are mixed questions of 
law and fact, and whenever the finding of the primary 
court.is against the principles of equity and justice, 
But the superior 


do so.*® 


[§ 48] (b) Ordering New Trial. 


a new al should be ordered.*® 


POSSESSORY WARRANT—POSSIBILITY 


can it 


duce.®° 


court, on certiorari, cannot order a rehearing on the | 


*POSSIBILITAS POST DISSOLUTIONEM EXE- 
CUTIONIS NUNQUAM REVIVISCATUR.! 
Chance;*? that which is possi- 


POSSIBILITY.? 
ble. 


In law, a contingeney;® a thing or event which 
may or may not happen;® an uncertain thing which 
may happen;’ also, an estate founded on such con- 
a contingent interest in real or personal 


tingency ;° 


mon,!? or remote?? or extraordinary.** 
word has a general sense, in which it includes even 
executory interests, which are the objects of limita- 


(49°C. 32] THN? 


ground of newly discovered evidence since the trial 
of the proceeding.*® 

[§ 49] (4) Enforcement of Judgment of Reversal. 
When the property is, in pursuance of the judgment, 
turned over to plaintiff, on his giving the bond re- 
quired by the statute, the judgment is performed, and 
if certiorari is afterward sued out and judgment re- 
versed, defendant is left to the ordinary remedies, 
and the court cannot attach plaintiff for contempt in 
failing to obey its order to redeliver the property 
which he has sold before reversal and cannot pro- 


And the 


tion; but in its more specific sense, it is that kind of 


estate;° it being either near!® or ordinary’? or com- 


Butler v. Lazenby, 8 Ga. A. 88, 68 SE 
521 Monk ‘v. Gay, 73 Ga. A. 356, 59 
SE 1117. 

44. Susong v. McKenna, 121 Ga. 
97, 48 SE 695; West v. Williams, 84 
Ga. 665, 11 SE 505; Bush v. Rawlins, 
80 Ga. 583, 5 SE 761 [overr Claton v. 
Ganey, 63 Ga. 331, holding that ina 
possessory warrant case where the 
evidence was conflicting the superior 
court should remand the case for re- 
hearing, and in effect overr Desverg- 
ers v. Kruger, 60 Ga. 100, on which 
case the decision in Claton v. Ganey, 
Supra, was founded]; Hill v. John- 
son, 74 Ga. 362; Manning v. Mitcher- 
son, 69 Ga. 447, 47 AmR 764; Burk- 
halter v. Baker, 56 Ga. 525; Swift v. 
McLemore, 48 Ga. 63; Cone v. Bodi- 
ford, 31 Ga. A. sles 121 SE 523 ; Butler 
Vv. Lazenby, 8 Ga. A. 88, 68 SH 521. 

45. West v. Williams, 84 Ga. 665, 


11 SE 505. 
46. See supra § 38. 
47. See supra § 41. 
48. Marchman v. Todd, 15 Ga. 25. 
49. Marchman y. Todd, supra. 
aa Johnson v. Yoemans, 41 Ga. 


1. A maxim meaning “Possibility 
is never revived after the dissolution 
or the execution.” Peloubet Leg. 
Max. 

2. See Contingency 13 C. J. p 113; 
Expectancy 25 C. J. p 171; Impossi- 
bility 31 C. J. p 258. And see Possi- 
ble post; Possibly post. 

Possibility: 

As subject of: 

Assignment see Assignments §§ 16, 

ing 

Bequest or devise see Wills [40 

Cyc 1048] 

Conveyance see Deeds § 310. 
Bes I LOnS bill see Creditors’ Suits § 


Opinion of witness see Evidence § 


Curtesy in see Curtesy § 30. 

In reversion see Estates § 180. 
Naked see 45 C. J. p 363 text and 
Bee 45-47. 


Innocence in relation to reasonable 
doubt see Criminal Law § 2401. 

Issue extinct see Estates § 63. 

Performance of contract see Con- 
tracts §§ 175-177, 708-716. 

Right in relation to creditors’ suits 
see Creditors’ Suits § 82. 

3. Webster D. [quot Carney v. 

Kain, 40 W. Va. 758, 781, 23 SE 650]. 
“Chance” see 11 C. J. p 279 
4. Webster D. [quot Carney v. 


Kain, 40 W. Va. 758, 781, 23 SE 650]. 
5. Webster D. [quot Carney v. 


Kain, supra]; Verdier v. Roach, 96 
CabllZ6i 4 Tao 554: 
{a] “Susceptibility” not converti- 


ble term in defining “adverse posses- 
sion.”—Bensdorff v. Uihlein, 132 
Tenn. 193, 177 SW 481, 482, 2 ALR 


1364. 
“Contingency” see 13 C. J. p 113. 
6. Anderson L. ; Webster D. 


[both quot Carney v. Kain, 40 W. Va. 
758, 781, 23 SE 650]. 

7. Bouvier L. D. [quot Bodenham- 
er vy. Welch, 89 N. C. 78, 81]. 

8. ¢ Borrily be Die fet! Kinzie v. 
Winston 214s Be Case No: 274835, "4 
NatBankrReg 84]. 

9. Bouvier L. D. [quot Bodenham- 
er v. Welch, 89 N. C. 78, 81]; Web- 
ster D. [quot Carney v. Kain, 40 W. 
Va. 758, 781, 23 SH 650]. 

[a] Distinguished from right.— 
Carney v. Kain; 40 W. Va. 758, 781, 
23 SE 650 (“The fact that a thing 
is possible to one and not to others 
does not change the nature of a pos- 


Sibility and transmute it into a 
right’). 
[b] Kind held not transferable at 


common law.—‘“The proposition is 
undoubtedly correct that the common 
law treated all transfers and convey- 
ances of mere possibilities, as well as 
of all choses in action, as absolute 
nullities. . But what does the 
term ‘possibility,’ as used by common 
law writers, import? It has never 
applied to interests which were 
vested either in interest or posses- 
sion, but always to remote and im- 
probable contingencies.” Vint v. 
King, 28 F. Cas. No. 16,950. 

[c] May include right of entry for 
breach of condition.—Smith Real & 
Pers. Prop. (6th ed) § 890 [quot Re 
Melville, 11 Ont. 626, 630 (so holding 
in construing the word as used in 
Rev. St. ¢ 106 § 2)]. 

{d] Contract to transfer expectan- 
cy after death of living ancestor in 
title: (1) Held void. Reed v. Crock- 
er, 12 La. Ann. 436, 437; Boynton v. 
Hubbard, 7 Mass. 112, 122. (2) Sup- 
ported under peculiar circumstances. 
Fitch v. Fitch, 8 Pick. (Mass.) 480, 
483. Compare Lewis v. Madison, 1 
Munf. (15 Va.) 3038, 314-315, 322-325. 

[e] Bare or mere possibility is too 
unsubstantial a thing to be trafficked 
in. _ Elliott v. Leslie, 124 Ky. 553, 99 
SW 619, 621, 124 AmSR 418. 

“Contingent interest” see Contin- 
gent 13 C. J. p 115 text and notes 28-— 


contingent benefit which is neither the object of a 
limitation, like an executory interest, nor is founded 
in any lost, but recoverable seizin, like a right of 
entry;1° thus, a possibility may be coupled with an 


ols 

10:) Black “lL. D:3) ‘Burrill’ Le Ds 
Jacob L. D. 

{a] Examples.—(1) Death, or 


death without issue or coverture. 4 
Kent Comm. p 206 [cit Burrill L. D.]J; 
Cholmley’s Case, 2 Coke 50a, 51b, 
76 Reprint 527. (2) Where an estate 
is limited to one after the death of 


another. Black L. D.; Jacob L. D. 
11. Black L. D. 
12.5 Burrill bh. D: 
135 Blac Ly Ds; sBurrilig La De: 
Jacob L. D. 
fa] Examples.—(1) A remainder 


to the heirs of a person not in being. 
Burrill L. D. (2) That a man shall 
be married to a woman and that she 
shall then die and he-marry another. 
Black“... D:; Jacob Tl. .De <3) Phat 
one might take holy orders. Cholm- 
ley’s Case, 2 Coke 50a, 51b, 76 Re- 
print 527. (4) “The law will never 
adjudge a grant good by reason of 
a possibility, or expectation of a 
thing, which is against law, for that 
is potentia remotisSima & vana.” 
Cholmley's Case, 2 Coke 50a, 51b, 76 
Reprint 527. 

[b] Possibility upon a possibili- 
ty is no foundation for remainder. 
Lampet’s Case, 10 Coke 46b, 77 Re- 
print ts [cit Dennett v. Dennett, 40 
N. He 498, 50373 Coke. Litt. pp 25b, 
184a Coit Dennett v. Dennett, supra; 
2 Fearne Remainders p 378]. 

14. Black L. D. 

15. Smith Real & Pers. Prop. p 
192 [quot Needles v. Needles, 7 Oh. 
St. 432, 443, 70 AmD 85]. For the 
same passage (except that for the 
final words “like a right of emit yee 
is substituted the following: 
this nature is a possibility of tee 
ter on the grant of a qualified or de- 
terminable fee. . Of the same 
nature is a contingent right of entry 
in case there should be a breach of 
a condition subsequent.” See Smith 
Real & Pers. Prop. (6th ed) § 890 
[quot Re Melville, 11 Ont. 626, 630]. 

{a] “There are two kinds of possi- 
bilities; (1) the one ‘a bare possibil- 
ity, that which the heir has from the 
curtesy of the ancestor,’ which is 
nothing more than hope of succession. 
Such a possibility undoubtedly is not 
the object of disposition, for if the 
heir were to dispose of it during the 
life of the ancestor,’ although it aft- 
erward devolved on him from his 
ancestor, “such disposition would be 
void” (Jones Ve EOS, ) On Ds Ete OSs oes 
100 Reprint 470 [quot Stover v. 
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interest,'® or may be a mere or bare possibility other- 
wise known as an expectancy!’ or naked possibil- 
ity;18 while a third classification has been made of 


mere contingent interests.1® 
Phrases: ‘Mere possibility, 


benefit ;”?! also, “reasonable possibility.” 
POSSIBILITY OF REVERTER.?* 
Capable of being done;?® capable 


POSSIBLE. ?* 
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synonym of 


ble ARS, 
Phrases: 


“possibility of 


of existing or of being conceived or thought of;7° 


Eycleshimer, 46 Barb. 
87]); (2) “the other, a possibility, 
or contingency, like the present,” 
namely, the contingent right devised 
to, the first son, if any, of T who 
should live to be twenty-one years of 
age, “and which is widely different 
from the former;’” held devisable, 
and said to be also transmissible and 
descendible, as a valuable interest by 
way of executory devise (see Jones 
v. Roe, 3 T. R. 88, 93-98, 100 Reprint 
470 [aff 1 H. Bl. 230, and dise Jack- 
son v. Waldron, 13 Wend. (N. Y.) 178, 
222, wherein Chancellor Walworth, in 
the minority opinion (at p 193) cited 
the case as authority that a possibil- 
ity coupled with an interest was as- 
signable, but Senator Tracy in the 
majority opinion (at p 222) declared 
that Jones v. Roe, supra, did not 
“trench at all on the old doctrine in 
Lampet’s Case,” 10 Coke 46b, 47a—50b, 
77 Reprint 994, “that a contingent in- 
terest is not assignable;’ where, also, 
there was a difference of opinion .as 
to the kind of possibility, the chancel- 
lor and minority regarding a devise 
over on death of the immediate.dev- 
isee without issue as an interest (see 
pp 191-196), and Senator Tracy, with 
the majority, insisting that it was no 
interest, but a naked possibility (see 
pp 218-221)]). 

16. See cases infra this note. 

{a] “A possibility ‘coupled with 
an interest,’ (1) is where the person, 
who is to take an estate upon the 
happening of a contingency, is ascer- 
tained and fixed.” Burrill L. D. (2) 
“A possibility coupled with an inter- 
est: this may of course be sold, as- 
signed, transmitted or devised: ‘such 
a possibility occurs in executory de- 
vises and in contingent, springing or 
executory uses.” Bouvier L. D. [quot 
B oenharior v. Welch, 89 N. C. 78, 


ip 
‘' [{b] Distinguished from “bare pos- 
sibility” devisable-——1 Fearne Re- 
mainders pp 545-546 [cit Vint v. 
King, 28 F. Cas. No. 16,950]. 

[c] Does not include right of en- 
try for forfeiture (1) as used either 
invSt,) 8 6&9 Victace, 106 Gtuntlyv:; 
Remnant, 9 Exch. 635, 640, 156 Re- 
print 271, per Maule, J.; Hunt v. Bish- 


CNE RNG) 84. 


op, 8 Exch. 675, 680, 155 Reprint 
1523); (2) or, it would seem to fol- 
low, from the two cases supra, in 


Ont. Rev. St. c 98 § 5 (Re Melville, 
11 Ont. 626, 630). 

{d] Not coupled with interest un- 
less person to take is ascertained see 
een. Comm, p 262 [cit Burrill L 

ails 

17. See cases infra this note. 

[a] “A ‘bare’ or ‘mere’ possibility, 
(1) signifies nothing more than an 
expectancy, which is specifically ap- 
plied to a mere hope of succession 
unfounded in any limitation, provi- 
sion, trust, or legal act whatever; 
such as the hope which an heir, ap- 
parent or presumptive, has of suc- 
ceeding. to the ancestor’s estate.” 
Smith Real & Pers. Prop. [quot 
Needles v. Needles; 7 Oh. St. 432, 443, 
70 AmD 85]. (2) “A ‘bare’ possibil- 
ity is one that is not coupled with an 
interest; as that a son may inherit 
to his father who is living. This is 
not considered as an estate in law.” 
Burrill L. D. (38) A bare possibility, 
or hope of succession. This is the 
ease of an heir apparent during the 
life of his ancestor. It is evident 


that he has no right which he can 
assign, devise, or even release. Bou- 
vier L. D. [quot Bodenhamer  v. 
Welch, 89 N. C. 78, 81, where, how- 
ever, the word “of” is substituted for 
“or,” before “hope of succession’ ]. 
(4) A possibility founded on a trust 
differs from a mere possibility. The 
first may be devised but the other 
eannot.' Jacob. LL. \D, 

[b] “Contingent interest of a per- 
son unascertained, or a ‘mere’ possi- 
bility as distinguished from a con- 
tingent interest in a person who is 
ascertained’ see Needles v. Needles, 
7 Oh. St. 432, 443,°70 AmD 85. 

[ec] Possibility not vested in right. 
Kinzie v. Winston, 14 F. Cas. No. 

‘(pxpectancy? see (251Cs Jip? 171: 

18. See Naked 45 C. J. p 363 text 
and notes 45-47. 

{a] Distinguished from “contin- 
gent interests.”—2 Fearne Remain- 
ders (4th London ed) pp 439, AY [cit 
Vint v. King, 28 F. Cas. No, 16,950]. 

[b] Executory devises not naked 
possibilities.—Jones v. Roe, 3 T. R. 
88, 94, 100 Reprint 470. 

19. See Bouvier L. D. (giving as 
an @xample ‘a devise to Paul if he 
survive Peter’’) 


20. See Mere 40 C. J. p 649 note 93. 
21. Schondler v. Wace, 1 Campb. 
487, 488, 170 Reprint 1031 (a term 


which was applied to an interest, such 
as an insurance policy in holding the 
latter a part of a bankrupt’s effects 
to which the assignees in bankruptcy 
are entitled). 

“Benefit” see 7 C. J. p 1135. 


22. See Reasonable [33 Cyc 1564 
note 3]. 
gare See Ejectment § 22; Estates § 
24. See Contingent 13 C. J. p 114; 


Feasible 25 C. J. p 677. And see Pos- 
Sibility ante; Possibly post. 

“Probably” distinguished see Prob- 
able [32 Cyc 402 note 17]. 

25. Webster D. [quot Topeka City 
R. Co. v. Higgs, 38 Kan. 375, 383, 16 
P 667, 5 AmSR 1754; International, 
etc., R. Co. v. Welch, 86 Tex. 2038, 205, 
24 SW 390, 40 AmSR 829]; Brown 
v. Bishop, 105 Me. 272, 74 A 724, 729. 

26. Webster D. [quot Topeka City 
RCO EHigesii8) Kans, 37d, nese, £6 
P 667, 5 AmSR 754]. 

27. Webster D. [quot Topeka City 
R. Co. v. Higgs, supra]. 

28. Webster D. [quot Topeka City 
R. Co. v. Higgs, supra]; Brown v. 
Bishop, 105 Me. 272, 74 A 724, 729. 

29. Century D.; Webster Int. D. 
[both cit Lauck v. Reis, 310 Mo. 184, 
202, 274 SW 827 (“inasmuch as lexi- 
cographers recognize the two words 
as, sSynonyms’’) ]. See National 
HWnameling,:ete., Co. v. Zirkovics, 251 
Hed, 184,) 189, 163 CCA<340; Norris 
v. Elmdale El. Co., 216 Mich. 548, 185 
NW 696, 698; Renfrow v. Loose Leaf 
Metals Co., (Mo. A.) 5 SW (2d) 665, 
667; Henderson v. Heman Constr. Co., 
198 Mo. A. 423, 199 SW 1045, 1048; 
Tarr v. Keller Lumber, etc., Co., 106 
be Va. 99, 144 SE 881, 882, 60 ALR 
570. 

“ ‘Possible’ is frequently used as 
synonym of ‘practicable.’ While 
the Century Dictionary contains the 
substitution of the one word for the 
it puts them down as syno- 

Miller vy. Southern Express 
Co;, 99: |S; C. 3338, 840; 83 SH. 449) 

[a] May or may not be synony- 


liable to happen, or to come to pass;?7 not contrary 
to the nature of things.2® It may be used as a. 
“practicable. 
euished from “natural or probable,’’®° and “suseepti- 
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It has been distin- 


«All possible eare,”®? “all possible fore- 
sight,”?8 “as far as possible, nb4 “as rapidly as pos- 
sible,”*5 “as soon as possible,”?* “as speedily as pos- 


“The word ‘practicable’ 
and the word ‘possible’ may, and 
sometimes do, have the same mean- 
ing.’ Williams v. Rittenhouse, etc., 
Co., 198 Ill. 602, 609, 64 NE 995 [quot 
Berry v. Fairbanks, 51 Tex. Civ. A. 
558, 560, 112 SW 427]. (2) “Practica- 
ble” is one construction of “possible” 
(Williams v. Rittenhouse, etc., Co., 
supra; Hartlev v. Chicago Sanitary 
Dist., 107 Ill. A. 546, 566), (3) but not 
necessarily synonymous (Williams v. 
Rittenhouse, ete., Co., supra; Woot- 
ers v. International, éte,, R.c Conmmug 
Tex.. 294, 300). 

[b] “Practicable” distinguished.— 
Pittsburgh, ete., R. Co. v. Indianapo- 
lis, etc., Tract. Co., 169 Ind: 634, 637, 
81 NE 487 [quot State v. Kuykendall, 
128 Wash. 88, 222 P 211, 213]; Mims 
v. State, 26 Minn. 494, °497, 5 NW 
369; Wooters v. International, etce., 
R. Co., 54 Tex. 294, 300 [quot Edgar 
v. Grocers’ Wholesale Co., 1 F. (2d) 
219, 222, and cit Walbridge v. Brook- 
lyn Trust Co., 143 App. Div. 502, 128 
NYS 686, 690]. See Wilcox v. Su- 
preme Council R. A., 66 Mise. 253, 123 
NYS 83, 86. 

[ec] “As soon as possible” (1) may 
be construed as meaning “as soon as 
it could be, under the circumstances, 
or within a reasonable time, or as 
soon as practicable.” Palmer v.. St. 
Paul F. & M. Ins.’ Co., 44 Wis. 201, 
208, 209 [quot Harlev v. Chicago San- 
itary Dist., 107 Tll. A. 546, 567, and 
cit, to support the two latter con; 
structions, Black L. D. (quot Rob- 
inson v. Brooks, 40 Fed. 525, 527)]. 
(2) When regarded as synonymous 
with ‘fas soon as practicable” neither 
phrase can be construed to require 
more than the exercise of reasonable 
diligence in view of all the circum- 
stances which might attend upon the 
execution of the work. Williams v. 
Rittenhouse, ete., Co., 198 Ill. 602, 609, 
64 NE 995. 

[da] “AS nearly as possible” con- 
strued ‘as nearly as practicable” see 
As 5 C. J. p 603 note 48 [b]. 

“Practicable” see [31 Cyc 1152]. 

30. South-Side Pass. R. Co 
Erich) Vhis Pas SGwag0y So oan eae “927, 
2 AmSR 672 [quot Lewiston Milling 
Co. v. Cardiff, 266 Fed. 7538, 7595 
Douglass: v. New Yonk;) Cte. ke Co., 
209 Pa. 128, 131, 58 A 160; "Scott v. 
Allegheny Valley Ro Coy 172 Pa. 646, 
6525/33 eAat(t2 1] °C Buk things or re- 
sults which are only possible cannot 
be spoken of as either probable or 
natural. Things which are 
possible may never happen, but those 
which are natural or probable are 
those which do happen and happen 
with such frequency or regularity as 
to become a matter of definite infer- 
ence’). 

“Natural” see 45 C. J. p 392. 

“Probable” see [32 Cyc 401]. 

31. 
193, 177 SW 481, 482, 2 ALR 1364, 


mous.—(1) 


32. See All 2 C. J. p 1140 note 71. 
33. See All 2 C. J. p 1141 note 72. 
34 Cooper v. Woolley, L. R.: 2 


Exch. 88, 90. 

35. Cleveland Rolling-Mill Co. v. 
Rhodes, 121 U. S. 255, 268, 7 SCt 882, 
30 L. ed. 920 [rev 17 Fed. 426] (ina 
shipping contract, construed ‘as soon 
as navigation permits’’). 

36. Edwards v. Baltimore F. Ins. 
Co., 3 Gill (Md.) 176, 188 [quot Provi- 
dent L. Ins., etc., Co. v. Baum, 29 Ind. 
236, 240 (quot Konrad v. Union Casu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sible,”’* “earliest possible,”’?8 “greatest possible care 
and diligence,”*® “if possible,”?° “ ‘possible’ . . . 
to see;’’*! also, “we believe that it could have been 


alty, etc., Co., 49 La. Ann. 636, 639, ie 
Si aC205) Provident SD ab SLs ete., Oo. 
Vv. Martin, 382 Md. 310, 315] (not al- 
ways to be taken literally). 

“In the administration of justice, 
cannot have an arbitrary, stereotyped 
definition. They must possess so 
much flexibility as to be read and ap- 
plied in the light of the surrounding 
circumstances.’ Robinson v. Brooks, 
40 Fed. 525, 526. 

[a] As meaning: (1) “At once.” 
Lucas v. Western Union Tel. Co., 131 
Iowa 669, 109 NW 191, 193, 6 LRANS 
1016. (2) ‘“‘Forthwith.” Everson v. 
General Acc. F., etc., Assur. Corp., 
Ltd., 202 Mass. 169, 88 NE 658, 660. 
(3) “Immediate.” Fidelity, ete., Co. 
v. Courtney, 103 Fed. 599, 607, 43 CCA 
331; Everson v. General Acc. F., etc., 
Assur. Corp., Ltd., supra. (4) That 
‘the thing to be done by one contract- 
ing to convey land, should be made 
“as soon as it was within his power,” 
or “as soon as he had the ability.” 
Snodgrass v. Wolf, 11 W. Va. 158, 
166. (5) “With as little delay as pos- 
sible.” Cameron vy. Matthews, 59 Tex. 
Cine Ao ls) 124 2 SW 182.0193, G6) 
“Within a reasonable time.” Colum- 
bia Ins. Co. v. Lawrence, 10 Pet. (U. 
Spe UNGesD bos, Guise ed od 25) alorence 
Gas, ete., Co. v. Hanby, (Ala.) 13 S 
343, 348 [quot Harlev v. Chicago 
Sanitary Dist., 107 Ill. A. 546, 547] 
(adding ‘‘or within such time as was 
reasonably necessary, under the cir- 
cumstances”); Great American Co- 
op. Fire Assoc. v. Jenkins, 11 Ga. A. 
784, 76 SE 159, 160; Scammon y. Ger- 
mania Ins. Co., 101 Ill. 621, 626; Mc- 
Pike v. Western Assur. Co., 61 Miss. 
37, 48; State Ins. Co. v. Maackens, 38 
N. J. L. 564, 569; Williams v. Grid- 
ley, 110 App. Div. 525, 96 NYS 978, 
980; Hinds v. Kellogg, 13° NYS: 922% 
Dillinger v. Ogden, 244 Pa. 20, 90 A 
446, 449, AnnCas1915C 533; Ben 
Franklin F. Ins. Co. v. Flynn, 98 Pa. 
627, 634; Home Ins. Co. v. Davis, 98 
Pa. 280, 283; Sharpless v. Hartford 
F. Ins. Co., 8'Pa. Co. 387, 389; Camer= 
on vy. Matthews, ay) Tex. Civ. A. 118, 
124 Sw 192,198. And see Tufts v. 
McClure, 40 Iowa 317, 318. Compare 
however, Sentenne y. Kelly, 59 Hun 
512, 515, 13° NYS 529 (where, the 
phrase was said not to be synony- 
mous with ‘“a reasonable time’); 
Snodgrass v. Wolf, 11 W. Va. 158, 
165, 166 (where, in view of the fact 
that the court had found no judicial 
construction of the phrase, it was 
taken in its ‘natural, plain, obvious 
and ordinary significations 3” as re- 
quiring that the conveyance to be 
made by a party be made “as soon 
as it was within his power” to do SO; 
“as soon as he had the ability’); 
Hydraulic Engineering Co. v. McHaf- 
fie, 4 Q. B. D. 670, 673, 675, 676 [quot 
Sentenne v. Kelly, 59 Hun 512, 513, 
515, 18 NYS 529 which however omits 
the remarks of Brett.) ids, yand.. the 
vitally important phrase ‘ ‘with an un- 
dertaking to do it in the shortest 
practicable time’? in the opinion of 
Bramwell, L. J.] (where, with refer- 
ence to a defense based on a cause of 
delay consisting in defendant’s lack 
of a foreman capable of certain es- 
sentials, it was said; by Bramwell, L. 
J.: “to do a thing ‘as soon as possi- 
ble’ means to do it within a reason- 
able time, with an undertaking to 
do it in the shortest practicable time. 
In Atwood v. Emery, the expressions 
of eminent judges seem to favour a 
different view as to the construction 
of the words ‘as soon as_ possible.’ 
I quite agree that a manufacturer or 
tradesman is not bound to discard 
all other work for the occasion, in 
order to take in hand a thing which 
he promises to do ‘as soon as possi- 
ble;’ for instance, a tailor who ac- 
cepts an order to make a coat ‘as soon 


| as possible,’ 


aside any other engagement, 


POSSIBLE—POSSIBLY 


9942 


possible. 


that 1s 
need not put down a 
half-made vest in order to begin the 
coat; every customer knows at the 
time of giving the order that the 
manufacturer or tradesman may have 
other orders on hand; and I do not 
think that Atwood v. Heey, goes fur- 
ther than this. If, however, 
it is an authority in favour. of the de- 
fendants, I cannot agree with it. In 
construing the contract in the pres- 
ent case, I think it would be utterly 
unreasonable to hold that the defend- 
ants were not bound to deliver the 
‘gun’ until the state of affairs in their 
workshop should allow them to do 
so; the defendants ought not to have 
undertaken to make it, unless they 
were certain that they could carry out 
theiz- contract.’ “by, Brett, Li des. 3 
do not think that Atwood v. Emery 
decided anything which cannot be 
fully adopted. It was there held that 
the delay on the part of the plaintiffs 
was to be excused by reason of the 
size of their business, and by the cir- 
cumstance that they had several or- 
ders on hand. But in the 
present case I think é that 
the accidents of the defendants’ busi- 
ness were not to be taken into account 
in their favour;” and by Cotton, L. J.: 
“By the words ‘as soon as possible,’ 
the defendants must be taken to have 
meant, that they would make the ‘gun’ 
as quickly as it could be made in the 
largest establishment with the best 
appliances. I do not think that these 
words can be taken to mean that the 
defendants merely promised to make 
the ‘gun’ as quickly as the means at 
their disposal might allow’’); At- 
wood v. Emery, 1 C..B. N. S. 110, 115, 
Sign bClje.1105) 140 “Reprint 745. [eit 
Benjamin Sales (7th Am. ed) Pt. II p 
705 (quot Robinson v. Brooks, 40 Fed. 
525), and expl and dist Hydraulic En- 
gineering Co. v. McHaffie, supra] 
(where the phrase is construed, by 
Cresswell, J.: “No more than a rea- 
sonable time, regard being had to the 
plaintiffs’ facilities and extent of 
business, and to the contracts they 
already had in hand; by Williams, 
J.: “Within a reasonable time, re- 
gard being had to other orders which 
they might previously have received;”’ 
by Crowder, J:: ,“As soon as ‘you’ 
possibly can,” adding: “nor can I un- 
derstand how it can reasonably be 
suggested that either party contem- 
plated that the plaintiffs were to put 
in or- 
der that this particular one should 
be performed’’). (7) “Without un- 
reasonable delay.” Scammon vy. Ger- 
Mania wnse Comte LO whi “6.21 en6 2:68 
Childs v. Omaha Paraphernalia 
House, 80 Nebr. 673, 114 NW 941, 942; 
Attwood v. Emery, 1 C. B.'N. S. 110, 
87 ECL 110, 140 Reprint 45. 

[b] As not meaning: 
soon as I possibly can.” 
Engineering Co, v. McHaffie, 4 
D670, 673. (2). “Directly.” ~Sen- 
tenne va Kelly, 59 (Hunt S22 bis, 13 
NYS 529;. Palmer v. St. Paul F. & M. 
Ins. Co., 44 Wis. 201, 208. (3) “Forth- 
with.” ‘Palmer v,) St. (Paul Hi & \M. 
Ins. Co., supra (when used in con- 
text with, and in evident distinction 
from, the latter word). (4) ‘In- 
stantly.” Palmer v. St. Paul F. & M. 
Ins. Co., Supra. 

fees} As implying diligence —These 
words have been construed as mean- 
ing: (1) ‘With due diligence under 
the circumstances of the, case’ and 
without unnecessary and unreason- 
able delay. Niagara Ins. Co. v. Scam- 
mon, 100 Ill. 644, 651 [cit Williams 
v. Rittenhouse, etc., Co., 198 Ill. 602, 
609, 64 NE 995]; May Ins: § 462 
[quot Routt v. Dils, 40 Colo. 50, 90 
P 67, 69; Konrad v. Union Casualty, 
etc., Co., 49 La. Ann. 6386, 639, 21.S 


(1) “As 
Hydraulic 
Que: 
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POSSIBLY.*? By any power, mental or physical, 
possible ; 44 


by extreme or improbable 
721; Munz, v. Standard IL., ete., Ins. 
Com com ita 6 Oe io SZ aS onmuoe, 
AmSR 830, 62 LRA 485]. To like ef- 


fect Childs v. Omaha Paraphernalia 
House, 80 Nebr. 6738, 114 NW 941, 942. 
(2) “With due diligence, [or without 
unnecessary procrastination or de- 
lay,] under all the circumstances of 


the case.” Hdwards v. Baltimore F. 
INS Coro Gall CMa yee os 1S Gnn Les 
[quot Provident L. Ins., ete., Co. v. 


Baum, 29 Ind. 236, 241 (quot Konrad 
v. Union Casualty Co., supra); Provi- 
dent lu-ete., ‘Ins ‘Conv. Martin, 32 
Md. 310, 315]. See to like effect Cor- 
nell v. Le Roy, 9 Wend. (N. Y.) 126 
[quot Edwards v. Baltimore F. Ins. 


Co., supra]. (3) An agreement to 
Ship ‘fas soon as possible’ may be 
construed aS an agreement “to use 


all reasonable diligence to ship as 
soon as possible.” Pope v. Filley, 9 
Fed. 65, 68, 3 McCrary 190 [overr on 
another point Filley v. Pope, 115 U. 
S. 213, 9 SCt 19, 29 L. ed. 372, and quot 
Williams v. Rittenhouse, etc., Co., 
198 Ill. 602, 609, 64 NH 995]. 

[d] Used in bill of lading with 
reference to delivery these words may 
be equivalent to a requirement for 
quick despatch in unloading, requir- 
ing the consignee_to make use of all 
means of discharge readily available, 
not admitting of a detention of the 
vessels for such a disposition of the 
cargo as merely suited the conven- 
ience or the business purposes of the 
consignor and the consignee. Egan 
v. Barclay Filtre Co., 61 Fed. 527. 

[e] Used in connection with prom- 
ise to pay, the words have been held 
too indefinite and uncertain to render 
the promise conditional or prevent it 
from removing. the bar of the statute 
of limitations. Norton v. Shepard, 
48 Conn. 141, 143, 40 AmR 157. To 
same effect Sundling v. Willey, 19 S. 
D. 293, 103 NW 38, 40, 9 AnnCas 644. 

{f] Phrase specifies no time what- 
ever, and where cars were demanded 
of a railroad ‘fas soon as possible,” 
no penalty for failure to furnish the 
cars can be recovered under: a statute 
imposing a penalty for failure to fur- 
nish cars on application, and requir- 
ing the application to state the time 
when they are desired. Texas, etc., 
R. Co. v. Hughes, 99 Tex. 533, 91 SW. 
567, 568; Texas, ete., R. Co. v. Ship- 
man, (Tex. Civ. A.) 98 SW 449. 

387. Bacon v. Albany Perforated 
Wrapping Paper Co., 22 Misc. 592, 593; 
49 NYS 620 (as meaning “within ae 
reasonable time” or ‘without! reason- 
able delay”); Smith v. Underhill, 19 
NYS 249, 252 (as meaning ‘within 
a reasonable time’’). ; 

38. See Early 19 C. J. p 852 note 
Ot ber. 

“Earliest possible moment” 
Early 19 C. J. p 852 note 67 [da]. 

39); Topeka .Citya Ry (Co. va, Hiss: 
383) Kans) 375, (838i) 7385). 16 P66" .0 & 
AmSR 754. 

40. Diaz v. Arkadia Sugar Co., 27 
Porto Rico 537, 542. And see If 31 
Cae Dp. 239) note wk, 


see 


41. Aiken v. Weckerly, 19 Mich. 
482, 506. 
42. Rowan v. Toronto R. Co., 29 


Can. S.C. 717, 718, 720 (Such? an an- 
swer by a jury to a question whether 
an accident could have been avoided 
by “reasonable care and diligence’’ 
did not amount to a finding of negli- 
gence and amounted to no more than 
if the jury had said ‘‘perhaps it might 
have been possible’’). 


43. See Possibility ante; Possible 
ante. 

44. Standard D. [quot Hichenhofer 
v. Philadelphia, 248 Pa. 365, 93 A 
1065, 1067]. 

[a] “May possibly.”—Lewiston 


bmi Co. v. Cardiff, 266 Fed. 753, 
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chance ;*° perhaps.*® 


POSSIDENDI.‘7 
POST. [§ 1] A. As a Noun. 


something.°° 


As a military term,®! a garrison ;°? a military es- 
tablishment where a body of troops is permanently 
fixed;°? a permanent home of the army in time of 
peace, where soldiers are given proper training with 
a view of having them prepared for the intelligent 
performance of duty in the event of a conflict.°* 

In old practice, the name given to a species of writ 


of entry.°® 


45. Standard D. [quot Eichenhofer 
v. Philadelphia, 248 Pa. 365, 93 A 
1065, 1067]. 
; 46. Standard D. [quot Hichenhofer 
v. Philadelphia, supra]. 

47. “Animus possidendi”’ see Ani- 
mus 3.Cr J. p 192 note 5) [pi 


48. Black L. D. See Post Office 
post. 
[a] “Derived from ‘positi,’ the 


horses carrying the letters or des- 
patches being kept or placed at fixed 
stations.’’ Wharton L. Lex. [quot 
Black L. D.]. 

As medium of offer or acceptance 
with respect to making of valid con- 
tract see Contracts §§ 114-121. 

49. U.S. v. Kochersperger, 26 F. 
Cas. No. 15,541 (adding that “regular 
posts no longer transmit unwritten 
intelligence’’). 

50. Century D. [quot Kirker-Bend- 
er Fire-Escape Co. v. Chicago Beach 
Hotel Co., 116 Fed. 359, 362, 53 CCA 


579]. 

Describing boundary mark 
(1) the term is not satisfied by a 
stump, although, it seems, a proper 
stump might be hewed, marked, and 
adopted as a mining location post, 
but then should be described both as 
post and stump in a descriptive sur- 
vey. Pollard v. Shively, 5 Colo. 309, 
316. ‘(2) Nor is a line of marked 
trees the equivalent of a line of posts. 
Bruckner v. Lawrence, 1 £Dougl. 
(Mich.) 19, 24, 25, 28. (3) As used in 
a statute dealing with boundaries, 
“monument,” “post,” and ‘tree’? may 
be synonymous. Cornelious v. State, 
22 Ala. A. 150, 1138 S 475, 476. 

[b] “Stake” distinguished.—U. S. 
v. Sherman, 288 Fed. 497, 501 (a post 
“signifies more permanence, and to 
sink it in the ground requires more 
effort and outlay, than to drive down 
a stake. It suggests larger propor- 
tions, is more readily seen than a 
stake’’). 

51. “Depot” see Depot § 3. 

“Military reservation” see Military 
40 C. J. p 658 text and notes 63, 64. 

“Military station or post’? see Mili- 
ee 40 C.:J. p 659 text and notes 66, 


“Station” see [386 Cye 925 text and 


note 11]. 
52. Hines v. Mikell, 259 Fed. 28, 
a1) LO CCA 28. 
544. 


“Garrison” see 28 C. J. p 


5a. U.S. v. Caldwell, 19° Wallt (Uy 
S.) 264, 268, 22 L. ed. 114. 
54. Hines v. Mikell, 259 Fed. 28, 


ied OmOC Ano. 
[a] “In the field” distinguished.— 
Hines v. Mikell, 259 Fed. 28, 31, 170 


[a] “Post disseizin” in English 
law is the name of a writ which lies 
for him who, having recovered lands 


A conveyance for 
letters or dispatches ;** a mode of conveying written 
or unwritten intelligence to and from appointed sta- 
tions at regular intervals or whenever the perform- 
ance of such service may properly be required ;#° also, 
a piece of timber, metal (solid or built-up), or other 
solid substance, of considerable size, set upright, and 
intended as a support to a weight or structure rest- 
ing upon it, or as a firm point of attachment for 


POSSIBLY—POST 


[§ 2]: B. As a Verb.°¢ 


The popular meaning of 


the word corresponds with that attached to it by 


lexicographers.** 
(a paper, etc.) to a post or in a prominent posi- 
tion;®® to attach to a post, a wall, or other usual place 
of affixing publie notices;°° to attach to a signpost 
or other usual place of affixing public notices ;*+ to 
bring to the notice or attention of the public by af- 
fixing to a post®? or wall,®* er putting up in some 
publie place;** to placard;°®® to stick up in a publie 
place;*® as, to post a notice or playbill.®? 


It means to advertise;®*® to affix 


Among bookkeepers, a well-known term meaning 


Phrases: 


and tenements by force of a novel 


to transfer original entries of business transactions, 
from a day book or journal to a methodically abridged 
and elassified record called a ledger.®® 

Posted. Preterit and past participle of “post ;’’®® 
frequently used in an adjectival sense.’° 
“Posted 


and published,’’! “posted 


price,”’?? “posting as required by law;”'® also, “pub- 
lishing, posting, and filing.”"4 

Commn., 66 Pa. Super. 243, 249. 
disseized by a 66. Murray New Eng. D. [quot 


disseizin, is again 
former disseizor. Jacob L. D. [quot 
Black L. D.]}. 

“Writ of entry” ceneray see En- 
tnY WV Lit Of 20NC IL. Dadi2 (os 

56. Notice by posting see Notice 
§§ 74, 75. 

Posting notice of election see Elec- 
tions § 84. 

57... Pittsburgh we Pittsburgh BR: 
Co:, 259 Pay. 558, 103° AI372, 373 —eitts— 
burgh R. Co. v. Public Serv. Commn.y 
66 Pa. Super. 243, 249. 

58. Webster D. [quot State v. Pen- 
SAcola; Eten: BCom tata la. 403i 4iete 
9 S 89; Iowa-Missouri Grain Co. v. 
Powers, 198 Iowa 208, 196 NW 979, 
980, 33 ALR 1268; Vose v. Terrell, 12 
Text (Civ. ALY 4395444 vas 4 SW 51:70: 
Stanford v. State, 99 Tex. Cr. 111, 
268 SW 161, 162]. 

“Advertise” see 2 C. J. p 294. 

59. Murray New Eng. D. [quot 
ree v. Minhinnick, 13 OntWN 440, 
441]. 

60. Webster Int. D. [quot Stan- 
ford v. State, 99 Tex. Cr. 111, 268 SW 
161, 162; Pedro v. Grootemaat, 174 
Wis. 412, 183 NW 153, 155; Allen v. 
Allen, 114 Wis. 615, 623, 91 NW 218 
(quot Iowa- Missouri Grain COTE 
Powers, 198 Iowa 208, 196 NW 979, 
980, 383 ALR 1268)]. 

[a] As referring to giving of no- 
tice to the public it has by common 
usage acquired a particular and defi- 
nite meaning ‘“‘to attach to, or be 
placed upon a wall or post, a bulletin 
board or some other convenient ob- 
ject” so that the contents thereof 
will be displayed to the public. Io- 
wa-Missouri Grain Co. v. Powers, 198 
Iowa 208, 196 NW 979, 981, 33 ALR 


1268. 

61. Webster D. [quot State v. 
Pensacola, »etc., R. Co., 27 Fla. 403, 
417, 9 S 89; Iowa-Missouri Grain Co. 

198 Iowa 208, 196 NW 


Vv. Powers, 
979, 980, 33 ALR 1268; Vose v. Ter- 


ou, 12 Tex. Civ. A. 439, 441, 34 SW 
VKON. 

62. Standard D. [quot Pedro v. 
Grootemaat, 174 Wis. 412, 183 NW 
153, 155;. Allen v. Allen, 114 Wis. 
615, 623, 91 NW 218 (quot Iowa- 
Missouri Grain Co. v. Powers, 198 
Iowa 208, 196 NW 979, 980, 33 ALR 
1268) ]. 


68. Pittsburgh v. Pittsburgh R. 
Co., 259) Pa. 558) 103 Asst2 33 ebitis= 
burgh R. Co. v. Public Serv. Commn., 
66 Pa. Super. 2435) 249. 

64. Pittsburgh v. Pittsburgh R. 
Cor, 259) Pas i558s 103 An3t2, 3035 weints- 
burgh Re Con vi ee Serv. Commn., 
66 Pa. Super. 2438, 24 

65. Webster int. *D. [quot State 
v. Stanford, 99 Tex. Cr. 111, 268 SW 
161, 1621;.. Pittsburgh v. Pittsburgh 
Re Cos, 4259" Bax. 508.) MOS PAN aioe ones 
Pittsburgh UR. “Co. iva Publies serv 


te v. Minhinnick, 13 OntWN 440, 
441]. 

67. Webster Int. D. [quot Stan- 
ford v. State, 99 Tex. Cr. 111, 268 SW 
161, 162]. 

68. Arnold v. Barner, 100 Kan. 36, 
L6Se PEs0a. S065 

69. Webster New Int. D. 

[a] “Posted,” as used in a rail- 
road rule requiring that the rules and 
regulations should be posted in sta- 
tions, etc., means that such rules and 
regulations shall be advertised in 
the form of a poster, printed in bill 
or placard form, in such _ stations. 
They should be so attached to some- 
thing in a conspicuous place in the 
station that they can, without being 
removed, be read conveniently by the 
public. The use of a pamphlet does 
not meet the requirement. State v. 
Pensacola, ete. RR. Co.,. 27 Mila. 40g, 
417, 9 S 89 [quot Iowa-Missouri 
Grain Co. v. Powers, (Iowa) 191 NW 
363, 364]. 

70. See infra this note. 

[a] Posted notice.—‘‘The posting, 
at the beginning of the prescribed 
period of notice, of a copy of the no- 
tice... in a manner’ likely to¥ats 
tract attention, in each of three of the 


most public places in’ “the 2. }@diss 
trict.” Gen. St. (1913) § 9412 subd: 
14 [quot Thoreson v. Susens, 127 


Minn. 84, 85, 148 NW 89] (quot Iowa- 
Missouri Grain Co. v. Powers, 198 
Iowa 208, 211, 196 NW 979, 33 ALR 
1268)]. 

' [b] “Posted waters are all wa- 
ters on lands posted as provided in 
this chapter.’”’ St... (1894) § 4562 
[quot State v. Theriault, 70 Vt. 617, 
ae 41 A 1030, 67 AmSR 695, 48 LRA 
71. Pittsburgh v. Pittsburgh R. 
Co., 259 Pa. 558, 103 A 372, 378; Pitts- 
burgh R. Co. v. Public Serv. Commn., 
66 Pa. Super. 243, 246. 

[a] “Posting” and “publication” 
distinguished.—U. S. v.. Miller) 223 
WES! 99s (60459 32" SCtrs23unno wdaameas 
568 (as used in Interstate Commerce 
Act); Pittsburgh vy. Pittsburgh R. 
Co., 259 Pa: 558, 103 A 372, 374; Pitts- 
burgh R. Co. v. Public Serv. Commn., 
66 Pa. Super. .248,° 251; Pedro ove 
Grootemaat, 174 Wis. 412, 183 NW 
IBS OUS 

72. Iowa Park Producing, etc., Co. 
v. Seaboard Oil, ete., Co., (Tex. Civ. 
A.) 296 SW 697, 5 

[a] “Market value” distinguished. 
—lIowa Park Producing, ete., Co. v. 
Seaboard Oil, ete., Co., (Tex. Civ. A.) 
296 SE 697, 702. 

73. Nelson v. State; (Tex. Cr.) 75 
SW 502, 504 (as meaning actual post- 
ing the requisite number of days). 

U. S. v. Miller, 223 U. S. 599, 
604, "32 SCt 323, 56 L. ed. 568. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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POST—POSTEA 


[§ 3] C. As a Prefix. After; afterwards.7® 

{[§ 4] D. As a Latin Preposition. After.7® 

Post diem. After the day.7? 

Post litem motam.’* Literally, “after controversy 
raised.”7® A term applied to unsworn statements 
made after the controversy, upon which they are of- 
fered in evidence, had arisen ;*° also to writing made 
for the purpose of comparison under like cireum- 
stances.*! Lis mota—the “controversy raised’’—* 
within the meaning of the rule rejecting proof of un- 
sworn statements made thereafter’® is not neces- 
sarily the ltigation in which they are offered** but 
may precede it ;°* nor does it consist in the mere facts 
that afterward come in question;*® and it must be 
upon the very point in regard to which evidence is 
offered.** 

POSTAGE.®® The fee charged by law for carrying 
letters, packets, and documents by the public mails.*® 

POSTAGE STAMP.°®° An official mark or stamp, 
either affixed to or embossed on letters, etc., sent 
through the mails, as evidence of the prepayment of 
postage.°°% 
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stamp sold by the government for transmission 
through the mails at a lower rate of postage than a 
sealed letter.°+ 

POSTAL CLERK.°? 

POSTAL MONEY ORDERS.?®$ 

POSTAL ROUTE.*4 

POSTAL VOTES.°* In Australia, a term applied 
to votes given by post pursuant to statutory sane- 
TIO” 

POST CARD. Any private or unofficial card ad- 
mitted to the mail by the postal regulations on the 
affixing of an adhesive postage stamp of the same 
value as that of the government (postal) card.®* 

POSTDATED.°® 

POST DIEM.°*® 

POST DISSEIZIN.1 

POSTEA. Literally, “afterwards.” In practice, 
whatever is done, subsequent to the joining of issue 
and awarding the trial, as entered on the record ;? 
the name given to the entry, on record, of the proceed- 
ings on the trial of a cause, including the verdict of 
the jury;® a formal statement indorsed on the nisi 


POSTAL CARD. A card with a printed postage 


wos SSburrill is D: 

“After” see 2 C. J. p 395. 

“Afterward” see 2 C. J. p 399. 

76. Black L. D. Compare “Ante” 
BC. Jd. DP) 228. 

77. Black L. D. 

Payment or tender after day of ma- 
turity of debt see Payment § 7; Ten- 
der [38 Cyc 147]. 

78. See Lis 37 C. J. p 1266 note 
14 [a]. d 

Ante litem motam see Ante 3 C. J. 
p 228 text and notes 77, 78. 

79. See Berkeley Peerage, 4 
Campb. 401, 404, 171 Reprint 128 
(where it was said of a deposition: 
“Tt was made post litem motam, aft- 
er a controversy raised upon this 
very point’’). 

80. See Kirby v. Boaz, 41 Tex. Civ. 
A. 282, 91 SW 642. 

[a] Post litem motam rule ap- 
plies in those cases in which by a 
modification of the hearsay rule cer- 
tain kinds of hearsay may be intro- 
duced as evidence of the trust of the 
facts stated, as in cases of pedigree, 
ancient rights, common fame, dying 
declarations, etc. State v. Segar, 96 
Conn. 428, 114 A 389, 394. 

[b] Post litem motam rule does 
not apply at all to contradictory 
statements made out of court and of- 
fered for the purpose simply of at- 
tacking the credit of the witness. 
State v. Segar, 96 Conn. 428, 114 A 
389, 394. 

Unsworn statements generally see 
Evidence §§ 166-322. 

81. Hickory v. U.'S., 151 U. S. 303, 
306.14 SCt 334, 38° I. -ed: 1703— King 
v. Donahue, 110 Mass. 155, 156, 14 
AmR 589. 

82. Lis mota see 37 C. J. p 1266 
text and notes 11-14. 

83. See Evidence § 192. 

For converse of rule (namely, that 
declaration should be made ante li- 
tem motam to be free from taint of 
bias) see Evidence § 255. 

84. See Lis 37 C. J. p 1266 text 
and notes 12-14. 

85. Lovat Peerage, 10 App. Cas. 
763, 780 (statements made to one in 
the course of a visit made with the 
purpose of claiming an estate, and 
which were afterward related by 
him to members of ‘his family, were 
excluded by the rule); Dysart Peer- 
age, 6 App. Cas. 489, 503 (where a 
Scotch marriage preceded by an ex- 
cessively violent courtship was ap- 
propriately held a beginning of con- 
troversy sufficient to exclude from 
use in after litigation statements 
wmade after the marriage, but before 
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‘ 


the litigation, by a party to the for- 
mer, but not to the latter); Frederick 
VeeAtty.-Gene 44 Lied, Pir SiMe ae 
(where a dispute between members 
of a family was held sufficient to ex- 
clude statements made therein from 
use in later litigation upon the point 
then in question). 

[a] Statement given to parties 
employed in getting up the lis; name- 
ly, a statement of what declarant 
would be prepared to say as a wit- 
ness, is not admissible, a rule applied 
to written statements in ‘Dysart 
Peerage, 6 App. Cas. 489, 507 [foll 
Lovat Peerage, 10 App. Cas. 7638, 780, 


where it is applied to oral state- 
ments]. 
[b] Declarations apparently not 


remembered or acted upon until after 
the contest has arisen, although made 
before, are affected so far as to be 
of little weight. Crouch v. Hooper, 
16 Beav. 182, 183,51 Reprint 747. 

86. Lauderdale Peerage, 10 App. 
Cas. 692, 712 (the mere possibility or 
likelihood that proof of a marriage 
may be needed, and the making of 
certificate thereof and an affidavit 
authenticating such certificate, is not 
lis mota so as to exclude those doc- 
uments from admission when thea 
marriage subsequently comes’ in 
question, although they may have 
been made for some particular pur- 
pose, there being nothing to show 
that such purpose, if any, was not in 
good faith and proust) Shedden v. 
Atty.-Gen., 30 L. J. P. & M. 217, 233, 
(where Cresswell criticized the rul- 
ing of Alderson, B., in Walker v. 
Beauchamp, 6.6: &s Pi ob2,01561, 25 
ECL 571, 172 Reprint 1360 “‘that the 
commencement of the controversy 
must be taken to be the arising of 
that state of facts on which 
claim is founded, without any more” 
which he quotes in substance, adding 
‘now, if that be so, it is perfectly 
plain that all declarations whatever 
must be excluded, because, for in- 
stance, the moment a marriage takes 
place, that state of circumstances ex- 
ists, out of which the subsequent con- 
test (perhaps twenty years after- 
ward) arises’’). 

87. Gee v. Ward, 7 E. & B. 509, 
515, 90 ECL 509, 119 Reprint 1335; 
Shedden v. Atty.-Gen., 30 L. J. P. & 
M. 217, 235; Freeman v. Phillipps, 
4M. & S. 486, 492, 105 Reprint 914. 
See Newcastle v. Broxtowe, 4B. & 
Ad. 278, 279, 24 ECL 126, 110 Reprint 
458. 

88. See Post Office §§ 77, 78. 

Postage: 

As incidental expense of county of- 


the’ 


prius record which gives an account of the proceed- 


ficer, allowable see Counties § 172. 
For county use, not within scope of 
rule relating to furnishing supplies 

see Counties § 242. 

Prepaid on notice of protest see Bills 

and Notes § 1327. 

39. elack Le D: 

90. See Post Office § 79. 

Unissued as subject of larceny see 
Larceny § 36. 

“Stamp” see [36 Cyc 814]. 

9014. Century D. 

[a] Another definition A, ticket 
issued by the government, to be at- 
tached to mail matter, and represent- 
ing the postage or fee paid for the 
transmission of such matter through 
the public mails. Black L. D. 


91. Webster New Int. D. See 
Fost Office § 81. And see Post Card 
post. 


92. See Post Office §§ 61-75. 

As passenger while on-train in 
performance of his duties see Carri- 
ers § 1053 text and notes 70-72. 


93. See Post Office § 82. 
94. See Post Office §§ 2, 9, 10. 
fa] “Postal route” as a term in- 


cluding all public roads and high- 
ways within the United States, while 
kept up and maintained as such see 
U. S. Rev. St. (1878) § 3964 [cit Cos- 
egriff v. Tri-State Tel., ete., Co., 15 N. 
D. 210, 107 NW 525, 527, where it is 
apparently regarded as synonymous 
with “post route’ and “post road’’]. 

95. “Vote” see [40 Cyc 223]. 

96. See Maloney v. McEacharn, 1 
Austr = Cli. 4 Rael eee AT OmEsee 
Chanter v. Blackwood, LeAustr: Cy LL. 
ie diya 

Voting by absenteé voters general- 
ly see Elections [1927 C. J.—Cyc An- 
notations p 435]. 

Voting by soldiers and sailors ab- 
sent in military or naval service see 
Elections § 221. 


97. Webster New Int. D. See 
Postal Card ante. 
fa] As “printed pra e utara, 


meaning of Tariff Act see U. S. 
Deutsch, 178 Fed. 272, 101 CCA i16: 
Ringk v. U. S., 164 Fed. 1021. 
98. Postdated: 
Check see Banks and Banking § 387. 
Draft payable at sight as bill pay- 
able at day certain see Bills and 
Notes § 458 note 93 [a]. 
Instrument as notice to holder of ir- 
regularity or defense see Bills and 
Notes § 723. 
99. See Post § 4 text and note 77. 
1. See Post § 1 note 55 [a]. 
2. See 3 Blackstone Comm. 
{eit Burrill L. D.]. 
So eburrilljlaeD; 
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ings at the trial of the action.* 
POSTED NOTICE.° 
POSTED WATERS.° 


POSTER. A large bill posted for advertising ;7 a 
placard posted or displayed in a public place as an 


announcement or advertisement.§ 


POSTERI DIES TESTES SUNT SAPIENTISSI- 


MI.° 


POSTERIORA DEROGANT PRIORIBUS.?° 

POSTERIORES LEGES AD PRIORES PERTI- 
NENT, NISI CONTRARIO SINT.?? 

POSTERIORE TESTAMENTO PRIUS IPSO 


JURE RUMPITUR.*? 
POSTERITY.*? 


POST EXCHANGE.'® 


POST EXECUTIONEM STATUS LEX NON 


PATITUR POSSIBILITATEM.'® 


POST FACTUM NULLUM CONSILIUM.*", 


POST FUND.'*® 
POSTHUMOUS CHILD.'® 


POST LETTER.?? 


Ate blacks ia. Ds 

Entry on record of: 

Judgment see Judgments §§ 175-256. 
Verdict, findings, and decisions see 

Trial [38 Cyc 1905 et seq]. 

5. See Post § 2 note 70 [a]. 

6. See Post § 2 note 70 [b]. 

7. Webster D. [quot State vy. Pen- 
sacola, etc., R. Co., 27 Fla. 403, 417, 9 
S 89; Rex v. Minhinnick, 13 OntWN 
440, 441 (cit Cyc)]. 

8. Murray New Eng. D. [quot Rex 
v. Minhinnick, 13 OntWN 440, 441]. 

9. A maxim meaning “We can not 
judge accurately of deeds, save by 

» their results.” Morgan Leg. Max. 
(Literally it means either ‘Later 
days are the witnesses of the wisest 
man” or “Later days are the wisest 
witnesses’’). 

10. A maxim meaning “Things 
subsequent supersede things prior.” 
Wharton L. Lex. 

Application to repealing acts see 
Statutes [36 Cyc 1071 et seq]. 

11. A maxim meaning ‘‘Later laws 
pertain to former, if they be not to 
the contrary.’’ See U. S. v. Navarro, 
3 Philippine 1438, 171. 

12. A maxim of the civil law 
meaning “By a later will the former 
is broken by the law itself.” 

Applied in Cutto v. Gilbert, 1 
Spinks 276, 280, 164 Reprint 160. 

18. See Child or Children 11 C. J. 
Derious PH Descendant18 CC.) Tn -p 7925 
Heir or Heirs 29 C. J. p 287; Issue 33 
CVI. pisi uw. Oitspring 46°C) J.) p-l0 87. 

14. Black L.’ D. 

[a] No broader or more compre- 
hensive term, perhaps, in our lan- 
guage, than this which embraces not 
only children, but descendants to the 
remotest generations. Breckenridge 
v. Denny, 8 Bush (Ky.) 523, 527. 

15. See Army and Navy §& 40. 

16. A maxim meaning “After tne 
execution of an estate, the law suf- 
fers not a possibility.” Peloubet Leg. 


Max. 

17. A maxim meaning ‘After the 
deed counsel is in vain.” Peloubet 
Leg. Max. 

18. See Army and Navy § 40. 

19. See Child or Children 11 C. J. 


p 752 text and notes 94-96. 
“After-born child” see 2 C. J. p 


9: 
Posthumous child: 

As beneficiary in action for death of 
parent see Death § 62 text and note 
52, § 63. ‘ 


All the descendants of a person 
in a direct line to the remotest generation.# 


One born after the 

death of its father; or, when the Cesarean operation 

is performed, after that of the mother.?° 
POSTHUMUS PRO NATO HABETUR.?? 

In British usage, any posted 

letter (that is, a letter delivered to the post office), 


POSTEA—POST MORTEM 


until it is delivered.?% 
POSTLIMINIUM. Postliminy.?* 
POSTLIMINIUM FINGIT EUM QUI CAPTUS 


EST IN CIVITATE SEMPER FUISSE.?° 
POSTLIMINY.?° In the civil law, the doctrine or 


fiction of the law by which the restoration of a person 


to any status or right formerly possessed by him was 


considered as relating back to the time of his orig- 


inal loss or deprivation.27 
law under which property, if taken by an enemy in 
time of war, is restored to its former state, upon com- 
ing again under the power of the nation to which it 


In international law, the 


formerly belonged;**® that right in virtue of which 


persons and thing es taken by the enemy are restored 
to their former state on coming again into the power 


of the nation to which they belonged.2 


POST LITEM MOTAM.?° 


POSTMAN. A letter carrier.31 


POSTMASTER. ?? 


POSTMASTER-GENERAL.?? 


{As heir or distributee see Descent 


and Distribution § 87; Judgments § 

1471 note 17 [b]. : 

As legatee or devisee see Wills [40 
Cye 1452, 1479]. 

Meaning of as used in certain stat- 
utes see Child or Children 11 C. J. 
p 752 text and notes 94-96. 

Settlement of see Paupers § 114. 
“Pretermitted child’ see Descent 

and Distribution oe 67-70. 

20. Black L. 

[a] Different aah peculiar con- 
struction.—One born before the fa- 
ther’s death was held ‘‘a posthumous 
child within the meaning of the will” 
whereby the father, having been 
taken sick, made a legacy to one 
daughter and, if his wife, then en- 
ceinte should have a _ posthumous 
daughter, a part of the same proper- 
ty to the latter. Jaggard v. Jaggard, 
Pree Che ohi5, tices Reprints. 

[b] In esse from time of its con- 
ception.—State v. Atwood, 54 Or. 526, 
Be P 295, 297, 104 P 195, 21 AnnCas 

[c] Presumption against birth 
after death of mother suggested.— 
Reeves v. Hager, 101 Tenn. 712, 717, 
50 SW 760. 

21. A maxim meaning “A post- 
humous child is considered as though 
born (at the parent’s death). Bou- 
vier [1D 

{a] Applied in: Hall v. Hancock, 
15 Pick. (Mass.) 255, 258, 26 AmD 598; 
Gibson v. Gibson, 2 Freem,. 223, 224, 
22 Reprint 1173; Trower v. Butts, 
1 Sim. & St. 181, 188, 1 EngCh 181, 57 
Reprint 72. 

22. “Letter” see 36 C. J. p 992. 

23. Webster New Int. D. 

[a] Statutory definitions.—(1) “A 
post-letter shall mean any letter or 
packet transmitted by the post un- 
der the authority of the Postmaster- 
General, and a letter shall be deemed 
a post-letter from the time of its be- 
ing delivered to the post-office to the 
time of its being delivered to the 
person to whom it is addressed.” 1 
Vict. c 386 § 47 [quot Rex v. Ryan, 9 
Ont. Ly 137) 1438) 6 “OntwR 25.5 9 
CanCrCas 347, 4 AnnCas 875]. See 
Reg. v. Young, 2 C. & K. 466, 467, 61 
ECL 465, 1 Den. C. C. 194, 196, 169 
Reprint 208 [cit Mayer v. Vaughan, 
20 Que. Super. 549, 5 CanCrCas 392, 
399]; Reg. v. Rathbone, C. & M. 220, 
223, 41 ECL 124, 174 Reprint 480, 2 
Moody C. C. 242, 169 Reprint 96; Reg. 


POST MORTEM. Literally, “after death.”?4 

Post-mortem examination?® means an examination 
of a body after death, and does not necessarily imply 
an autopsy ;°° as generally understood, the dissection 
of the body made within a few hours or, at furthest, 
days after the death.?* 


v. Shepherd, Dears. C. C. 606, 610, 
169 Reprint 865, 36 EngL&Eq 599. 
(2) “The expression ‘post letter’ 
means any letter transmitted by the 
post or delivered through the post, 
or deposited in any post-office, or in 
any letter-box put up anywhere un- 
der the authority of the Postmaster- 
General, whether such letter is ad- 
dressed to a real or a fictitious person 
or not, and whether it is intended for 
transmission by the post or delivery 
through the post or not; and a letter 
shall be deemed a post letter from 
the time of its being so deposited to 
the time of its being delivered to the 
person to whom it is addressed, or 
so long as it remains in the post-of- 
fice or in any such letter-box or is be- 
ing carried through the post.’ Ont. 
Act 1 Edw. VII c 19 § 1 [quot Rex v. 
Ryan, supra]. 

24. Century D. 

“Postliminy” see post. 

25. A maxim meaning “Postliminy 
feigns that he who has been cap- 
tured has never left the state.” Pel- 
oubet Leg. Max. 


26. See War [40 Cyc 336]. 

27. Black L. D. 

28. Herbert v. Moore, Dall. (Tex.) 
592, 593. 

29. Vattel L. Nat. b 3 c 14 § 204 


[quot (with the substitution of ‘the 
postliminii” for ‘‘postliminium’’) Lei- 
tensdorfer v. Webb, 1 N. M. 34, 44]. 
eee See Post § 4 text and notes 79— 

31. Black L. D. See also Post Of- 
fice $§ 64-738. 

32. See Post Office §§ 17-59. 

33. See Post Office §§ 13-15. 

Subject to mandamus in respect of 
ministerial act see Mandamus § 246. 


34, SBlackelin D. Buarilleie spe: 
oe “Examination” see 23 C. J. p 


Post-mortem examination: 
As evidence see Homicide § 449. 
As source of liability see 

Bodies §§ 19, 20. 

By coroner see Coroners § 20. 

36. Wehle v. U. S. Mutual Acc. As- 
soc., 11 Misc. 36, 38, 31 NYS 865. 

“Autopsy” distinguished see 6 C. 
J. p 867 note 40 [a]. 

87. Stephens v. Peo., 4 Park. Cr. 
(N. Y.) 396, 475. 

“Dissection” see 18 C. J. p 1283. 

“Dissection” distinguished see Au- 
topsy. 6'C, J. p 867 note 40 [a]. 


Dead 


a ae ee ee ee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


POST NOTE—POST OBIT AGREEMENT OR BOND [49 C.J.] 1123 


- POST NOTE.*8 


POSTNUPTIAL. After marriage.®® 

POST OBIT AGREEMENT or BOND.?*° 
agreement, on the receipt of a sum of money by the 
obligor, to pay a larger sum, exceeding the legal rate 
of interest, on the death of the person from whom 


ing ;*1 an undertaking by a borrower of money to pa 
$5 Ss 


An 


couraged.** 


he has some expectation, if the obligor be then liv- 


38. See Note 46 C. J. p 532 text 
and notes 28, 29. 

“Par of post notes” see Par or Par 
Value 46 C. J. p 1175 note 6 [a]. 

39. Black L. D. 

Postnuptial agreements or settle- 
ments: 
In general see Husband and Wife §8 

197-247. 


As affecting antenuptial contracts see 
Husband and Wife §8§ 203, 204. 

As barring right of dower see Dow- 
er §§ 1538-155. 

Validity as against creditors see gen- 
erally Fraudulent Conveyances 27 
Cc. J. p 395. 

40. “Agreement” see 2 C. J. p 979. 


“Bond” see Bonds § 1. : 

41. Boynton v. Hubbard, 7 Mass. 
W fa Gea “a ba 

Contingent interest as subject of 
rin eam te see Assignments §§ 16— 
oO 


Contract to transfer expectancy on 
death of ancestor see Possibility ante 
note 9 [d]. 2 

42. See Crawford v. Russell, 62 
Barb. (N. Y.) 92, 95 (“This character 
of agreements are not always void’’). 

43. Lushington v. Waller, 1 H. BI. 
95, 126 Reprint 58. 

[a] Not void per se (1) (Craw- 
ford v. Russell, 62 Barb. (N. Y.) 92, 


a large sum exceeding the legal rate of interest after 
the death of a person from whom he has expectations, 
in case of surviving him.*? It is a security of a ques- 
tionable nature,** and contracts of post obit are dis- 


Varick v. Edwards, Hoffm. (N. 
404 (‘not absolutely void’’); 
Adames v. Hallett, L. R. 6 Eq. 468, 
471; Hawker v. Hallewell, 2 Jur. N. 
S. 794; Curling v. Townshend, 19 Ves. 
Jr. 628, 632,° 633; 34 Reprint. 649; 
Wharton v. May, 5 Ves. Jr. 27, 57, 31 
Reprint 454; Chesterfield v. Janssen, 
2 ‘Ves: 1257 150,23 Reprint 82) 2) 
but declared void if clearly fraudu- 
lent or unconscionable (Crawford v. 
Russell, 62 Barb. (N. Y.) 92, 95; Cooke 
v. Lamotte, 15 Beav. 234, 51 Reprint 
527; Tottenham v. Green, 32 L. J. 
Ch. 201, 206). 

44. See Chesterfield v. Janssen, 2 
Ves. 125, 150, 28 Reprint 82. 


Son 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1131] 
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ANALYSIS 
I. DEFINITIONS AND TERMINOLOGY [sub-analysis p 1124] 
Il. CONTROL AND REGULATION OF POSTAL SERVICE [sub-analysis p 1125] 
Ill. POST OFFICES [sub-analysis p 1125] 


IV. OFFICERS, CLERKS, AND EMPLOYEES OF POST-OFFICE DEPARTMENT [sub-analysis 
p 1125] 


V. POSTAGE [sub-analysis p 1126] 
VI. POSTAGE STAMPS, STAMPED ENVELOPES, AND POSTAL CARDS [sub-analysis p 1126] 
VII. MONEY ORDERS [sub-analysis p 1126] 
VOI. POSTAL REVENUES, PROPERTY, FUNDS, AND ACCOUNTS [sub-analysis p 1126] 
IX. CONTRACTS FOR POST-OFFICE SUPPLIES [sub-analysis p 1126] 
X. MAILABLE MATTER [sub-analysis p 1126] 
XI. DEPOSIT, COLLECTION, AND FORWARDING OF MAIL MATTER [sub-analysis p 1127] 
XU. CONTRACTS FOR CARRYING MAILS [sub-analysis p 1127] 
_ XIII. RATES OR COMPENSATION FOR CARRYING MAILS [sub-analysis p 1127] 
XIV. CARRIAGE AND DELIVERY OF MAILS [sub-analysis p 1128] 
XV. THE FRANKING PRIVILEGE [sub-analysis p 1128] 
XVI. RIGHT OF POST-OFFICE OFFICIALS TO FREE TRANSPORTATION [sub-analysis p 1128] 
XVII. OFFENSES AGAINST POSTAL LAWS [sub-analysis p 1128] 
XVIII. SEARCHES AND SEIZURES [sub-analysis p 1131] 
XIX. CIVIL LIABILITY FOR OBSTRUCTING MAIL [sub-analysis p 1131] 
XX. POSTAL SAVINGS DEPOSITORIES [sub-analysis p 1131] 


SUB-ANALYSIS 


I. DEFINITIONS AND TERMINOLOGY [§§ 1-7] p 113 
A. Post Office [§ 1] p 1131 
B. Post Road and Post Route [§ 2] p 1131 
C. Postmaster [§ 3] p 1132 


ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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D. Mail [§ 4] p 1132 

E. Mail Matter [§ 5] p 1132 

F. Fraud Order [§ 6] p 1132 

G. Decoy Letters [§ 7] p 1132 


Ii. CONTROL AND REGULATION OF POSTAL SERVICE [§§ 8-10] p 1132 
A. In General [§ 8] p 1132 


B. Post Roads and Post Routes [§§ 9-10] p 1132 
1. Establishment [§ 9] p 1132 
2. Property in Post Roads [§ 10] p 1133 


III. POST OFFICES [§§ 11-12] p 1133 


A. Establishment, Discontinuance, Reéstablishment, and Removal [§ 11] p 1133 
B. Lease of Buildings for Post Offices [§ 1) p 1134 


IV. OFFICERS, CLERKS, AND EMPLOYEES OF POST-OFFICE DEPARTMENT [{§§ 13-76] p 
1134 


A. Postmaster-General [§§ 13-15] p 1134 
1. Powers and Duties [§§ 13-14] p 1134 
a. In General [§ 13] p 1134 
b. Power To Negotiate and Conclude Postal Conventions with Foreign Governments [§ 
14] p 1135 
2. Liability [§ 15] p 1135 


B. Chief Clerk [§ 16] p 1135 


C. Postmasters [§§ 17-59] p 1135 
. Hligibility to Office [§ 17] p 1135 
. Appointment and Removal [§ 18] p 1135 
. Qualification by Giving Bond [§ 19] p 1136 
. Right To Take Charge of Office and Government Property [§ 20] p 1136 
. Suspension, Vacation, or Termination of Office [§ 21] p 1136 
. Filling Vacancies [§ 22] p 1136 
Compensation [§§ 23-28] p 1137 
a. In General [§ 23] p 1137 
b. During Suspension [§ 24] p 1137 
e. Expenses Connected with Running Office [§ 25] p 1137 
d. Readjustment and Increase [§§ 26-27] p 1137 
(1) In General [§ 26] p 1137 
(2) Mandamus To Compel Readjustment [§ 27] p 1138 
e. -Withholding Commissions [§ 28] p 1138 
8. Exemptions [§ 29] p 1138 
9. Duties and Liabilities [§§ 30-39] p 1138 
. In Locating and Renting Post Office [§ 30] p 1188 
As to Moneys Coming into His Hands [§ 31] p 1138 
As to Arrangement of Schedules for Delivery and Collection of Mail [§ 32] p 1139 
As to Mail Matter [§§ 33-39] p 1139 
(1) In General [§ 33] p 1139 
(2) Delivery of Registered Letter Containing Bank Deposit to Impostor [§ 34] p 
1139 


NO OP WDE 


fs op 


(3) Destruction or Theft of Stamps [§ 35] p 1139 
(4) Refusal To Deliver Mail [§ 36] p 1139 
(5) Loss or Theft of Mail [§% 37-39]. p 1139 
(a) In General [§ 37] p 1139 
(b) Default or Misfeasance of Clerks or Assistants [§ 38] p 1140 
(ce) Actions To Enforce Liability [§ 39] p 1140 
10. Liability of Postmaster and Sureties on Official Bond [§§ 40-59] p 1141 
a. For What Losses Liable [§§ 40-45] p 1141 
(1) Of Public Money or Property [§§ 40-43] p 1141 
(a) In General [§ 40] p 1141 
(b) Money Order Funds [§ 41] p 1141 
(c) Stamps [§ 42] p 1142 
(d) Funds Remitted by Postmaster to Depository [§ 43] p 1142 
(2) Registered Letters or Packages [§ 44] p 1142 
(3) Miscellaneous [§ 45] p 1142 
b. Amount Recoverable on Bond [§ 46] p 1143 
ce. Period of Liability [§§ 47-48] p 1143 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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(1) In General [§ 47] p 1143 
(2) Swecessive Bonds [§ 48] p 1143 
d. Discharge from Liability [§§ 49-53] p 1143 
(1) By Indulgence or Forbearance [§§ 49-50] p 1143 
(a) In General [§ 49] p 1143 
(b) Delay in Bringing Suit [§ 50] p 1144 
(2) By Increase of Responsibility [§ 51] p 1144 
(3) By Order To Retain Balances {§ 52] p 1144 
(4) By Taking Second Bond [§ 53] p 1144 
e. Actions To Enforce Liability [§§ 54-59] p 1144 
(1) Jurisdiction [§ 54] p 1144 
(2) Defenses [§ 55] p 1145 
(3) Who May Sue [§ 56] p 1145 
(4) Pleading [§§ 57-58] p 1145 
(a) In General [§ 57] p 1145 
(b) Isswes, Proof, and Variance [§ 58] p 1145 
(5) Evidence [§ 59] p 1146 
D. Deputy and Assistant Postmasters [§ 60] p 1146 
E. Clerks or Employees in Post Offices [§§ 61-63] p 1147 
1. Compensation [§ 61] p 1147 
2. Liability [§§ 62-63] p 1147 
a. In General [§ 62] p 1147 e 
b. On Bond [§ 63] p 1147 
I, Letter Carriers [§§ 64-73] p 1148 
1. In City Delivery Service [§§ 64-72] p 1148 
a. Employment, Removal, Suspension, and Reinstatement [§ 64] p 1148 
b. Reducing Rating of Carriers [§ 65] p 1149 . 
c. Duties [§ 66] p 1149 
d. Hours of Work and Compensation [$$ 67-71] p 1149 
(1) In General [§ 67] p 1149 
(2) As a Substitute [§ 68] p 1149 
(3) During Suspension [§ 69] p 1149 
(4) For. Extra Service [§§ 70-71] p 1149 
(a) In General [§ 70] p 1149 
(b) Waiver [§ 71] p 1150 
e. Bonds and Liability Thereon [§ 72] p 1150 
2. Rural Letter Carriers [§ 73] p 1150 


G. Railway Postal Clerks [§ 74] p 1150 
H. Navy Mail Clerks [§ 75] p 1151 
I. Post-O fice Inspectors [§ 76] p 1151 


V. POSTAGE [§§ 77-78] p 1151 
A. Rates [§ 77] p 1151 
B. Payment [§ 78] p 1151 \ 


VI. POSTAGE STAMPS, STAMPED ENVELOPES, AND POSTAL CARDS [§§ 79-81] p 1151 
A. Stamps [§ 79] p 1151 
B. Stamped Envelopes [§ 80] p 1152 
C. Postal Cards [§ 81] p 1152 


VII. MONEY ORDERS [§ 82] p 1152 
VIII. POSTAL REVENUES, PROPERTY, FUNDS, AND ACCOUNTS [§ 83] p 1153 
IX, CONTRACTS FOR POST-OFFICE SUPPLIES [§ 84] p 1154 


X. MAILABLE MATTER [(§§ 85-105] p 1155 


A. Classes [§$ 85-92] p 1155 
1. In General [§ 85] p 1155 
2. First-Class Matter [§ 86] p 1155 
3. Second-Class Matter [§§ 87-91] p 1155 
a. In General [§ 87] p 1155 
b. Conditions Imposed on Admission to Second-Class Mail [§ 88] p 1156 
c. Suspension or Revocation of Second-Class Mail Privileges [§\ 89-91] p 1156 


For “Inter cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(1) Power To Suspend or Revoke [§ 89] p 1156 
(2) Hearing [§ 90] p 1157 
(3) Review by Pointe [§ 91] p 1157 
4. Third-Class Matter [§ 92] p 1158 
B. Exclusion of Matter from Mails [$$ 93-98] p 1158 
1. In General [§ 93] p 1158 
2. Constitutionality of Statutes [§ 94] p 1158 
3. Particular Classes of Matter Excluded from Mails [§ 95] p 1160 
4. Determination as to Mailability of Matter [§§ 96-97] p 1161 
a. Power and Duty To Determine [§ 96] p 1161 
b. Review of Decisions Excluding Matter as Nonmailable [§ 97] p 1161 
5. Enforcement [§ 98] p 1161 
‘ C. Fraud Orders and Return of Mail to Senders [§§ 99-105] p 1162 
1. In General [§ 99] p 1162 
. Constitutionality of Statute [§ 100] p 1162 
. Cases to Which Statute Applicable [§ 101] p 1163 
. Necessity for Evidence Satisfactory to Postmaster-General [§ 102] p 1164 
. Hearing [§ 103] p 1164 
. Review of Decisions Granting Fraud Orders [§§ 104-105] p 1164 
a. In General [§ 104] p 1164 
b. Injunction, Mandamus, or Certiorarit [§ 105] p 1165 


Dok wl 


XI. DEPOSIT, COLLECTION, AND FORWARDING OF MAIL MATTER [§ 106] p 1166 


XII. CONTRACTS FOR CARRYING MAILS [§§ 107-134] p 1166 
A. Power To Make and Parties [§ 107] p 1166 
B. Conditions Precedent [§§ 108-117] p 1166 
1. Advertisements and Bids [§§ 108-112] p 1166 
a. Necessity [§§ 108-109] p 1166 
(1) In General [§ 108] p 1166 
(2) New Advertisements and Bids [§ 109] p 1167 
b. Requisites and Sufficiency [§ 110] p 1167 
ce. Withdrawal of Bid [§ 111] p 1167 
d. Acceptance or Rejection of Bids [§ 112] p 1167 
2. Bonds [§§ 113-117] p 1168 
a. In General [§ 113] p 1168 
b. Scope and Extent of Liability [§ 114] p 1168 
c. Period of Liability [§ 115] p 1168 
d. Discharge or Release of Swreties [§ 116] p 1168 
e. Enforcement and Cancellation [§ 117] p 1169 
C. Duration [§ 118] p 1169 
D. Form, Requisites, and Sufficiency [§ 119] p 1169 
E. Construction and Operation [§§ 120-121] p 1170 
1. In General-[§ 120] p 1170 
2. Conditions [§ 121] p 1170 
F. Modification [§ 122] p 1170 
G. Annulment, Vacation, or Suspension [§ 123] p 1170 
H. Performance or Breach [§ 124] p 1171 
I. Transfer, Assignment, or Subletting Contracts [§§ 125-134] p 1171 
z Provisions of Statutes and Purposes for Which Enacted [§ 125] p 1171 
2. Effect of Violation of Statutes [§§ 126-127] p 1172 
a. On Original Contracts for Carrying the Mails {¥ 126] p 1172 
b. On Contracts of Transfer or Subletting [§ 127] p 1172 
. Agreements Not Forbidden by Statutes [§ 128] p 1172 
. Permission To Sublet Contract [§ 129] p 1173 
. Requisites and Sufficiency of Contract of Subletting [§ 130] p 1173 
. Breach of Contract of Subletting [§ 131] p 1173 
. Termination of Subcontract [§§ 132-133] p 1173 
a. In General [§ 132] p 1173 
b. Abandonment by Subcontractor [§ 133] p 1173 
8. Bonds of Subcontractors [§ 134] p 1173 


NID OV Co 


XIII. RATES OR COMPENSATION FOR CARRYING MAILS [§§ 135-159] p 1173 


A. Of Railway Companies [§§ 1385-136] p 1173 
1. In General [§ 135] p 1173 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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2. Land Grant Railroads [§ 136] p 1174 


B. Of Ocean Carriers [§ 137] p 1175 
C. Of Other Mail Contractors [{§ 1388] p 1175 
D. Effect of Voluntary Service [§ 139] p 1175 
E. Effect of Suspension or Discontinuance of Service [§ 140] p 1175 
F. Latra Compensation [§§ 141-145] p 1176 
1. For Additional Service [§§ 141-142] p 1176 
a. In General [§ 141] p 1176 
b. Under Contracts Requiring New or Additional Service without Extra Compensation 
[§ 142] p 1177 
2. For Expedited Service [§ 143] p 1178 
3. For Additional and Expedited Service [§ 144] p 1178 
4. On Reversal of Direction of Route [§ 145] p 1178 
G. Reduction of Speed and Compensation [§ 146] p 1178 
H. Inferior Service Substituted by Agreement [§ 147] p 1179 
I. Deductions and Fines [§§ 148-156] p 1179 


. In General [§ 148] p 1179 

. Contractors Subject to Deductions and Fines [§ 149] p 1179 

. Grounds for Deductions or Fines [§ 150] p 1179 

. Discretion of Postmaster-General [§ 151] p 1179 

. Amount of Fine Imposed [§ 152] p 1180 

From What Moneys Collected [§ 153] p 1180 

. Evidence of Imposition or Payment of Fine [§ 154] p 1180 

Exclusiveness of Remedy {§ 155] p 1180 

. Under Contracts for Carriage of Mails to Foreign Countries [§ 156] p 1180 
J. Overpayments, and Recovery Thereof [§ 157] p 1181 

K. Presentation of Claim for Compensation [§ 158] p 1181 . 
L. Wavnver of, or Estoppel To Claim, Compensation [§ 159] p 1182 


OONOAA WDE 


XIV. CARRIAGE AND DELIVERY OF MAILS [(§§ 160-172] p 1182 


A. In General [§ 160] p 1182 
B. Arrival, Departure, and Frequency of Service [§ 16044] p 1183 
C. Delivery of Mail [S§ 161-163] p 1183 
1. Duty To Deliver [§ 161] p 1183 
2. Enjoining Delivery of Mail [§ 162] p 1183 
3. Effect of Delivery [§ 163] p 1183 
D. Undelivered Letters and Request for Return [§ 164] p 1184 


EK. Rights, Duties, and Liabilities of Carriers and Contractors [§§ 165-171] p 1184 
1. Exemption from Arrest [§ 165] p 1184 
2. Liability for Lost, Stolen, or Delayed Mail [§§ 166-170] p 1184 
he lay Tuduorduals [$$ 1668 169] p 1184 
(1) As Common or Private Carriers [§ 166] p 1184 
(2) On Theory of Relationship of Master and Servant [§ 167] p 1184 
(3) For Negligence or Misfeasance of Contractor or Carrier or his Agents or Serv- 
ants [§§ 168-169] p 1185 —. 
(a) Individual Contractors [§ 168] p 1185 
(b) Railroad Companies [§ 169] p 1185 
b. To Government [§ 170] p 1185 
3. Liability to Government for Loss of Mail Equipment [§ 171] p 1186 


F. Liability of Government for Loss of Mail [§ 172] p 1186 


XV. THE FRANKING PRIVILEGE [§§ 173-176] p 1186 
A. In General [§ 173] p 1186 
B. Free Registration of Letters or Packets [§ 174] p 1187 


C. Public Documents Sent and Received by Members of Congress and Giiiets Designated 
[§ 175] p 1187 


D. Delegation of Franking Privilege [§ 176] p 1187 
XVI. RIGHT OF POST-OFFICE OFFICIALS TO FREE TRANSPORTATION [§ 177] p 1187 


XVII. OFFENSES AGAINST POSTAL LAWS [§§ 178-294] p 1187 
A. Obstructing Passage of Mail [§ 178] p 1187 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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B. Conveyance of Mail Matter Out of Mail [§§ 179-183] p 1188 
1. In General [§ 179] p 1188 
2. By Mail Official [§ 180] p 1188 
3. By Private Express [§ 181] p 1189 
4. Over Post Route [§ 182] p 1189 
5. By Private Persons or Special Messengers [§ 183] p 1190 
C. Sending Nonmailable Matter Through Mail [§§ 184-271] p 1190 
1. Obscene, Lewd, or Lascivious Matter [§§ 184-207] p 1190 
a. Provisions of Statute, Validity, Purpose, and Construction [§ 184] p 1190 
b. Test for Determining Whether Matter Is within Prohibition [§ 185] p 1191 
c. Gist of Offense [§ 186] p 1191 
d. Elements of Offense [§§ 187-191] p 1191 
(1) Nonmailability of Matter [§§ 187-188] p 1191 
(a) In General [§ 187] p 1191 
(b) Nature of Words Used [§ 188] p 1192 
(2) Knowledge, Intent, or Motive [§ 189] p 1192 
(3) Prepayment of Postage [§ 190] p 1192 
(4) Depositing in Mail [§ 191] p 1192 


e. Effect of Inclosing Matter in Envelope or Wrapper [§ 192] p 1192 
‘f. Matter Objectionable in Part Only [§ 193] p 1193 
ge. Use of Decoy Letters [§ 194] p 1193 
h. Persons Liable [§ 195] p 1193 
i. Indictment [§§ 196-204] p 1193 
(1) In General [§ 196] p 1193 J 
(2) Setting Out Obscene Matter [§ 197] p 1194 
(3) Nonmailability of Matter Mailed [§ 198] p 1194 
(4) Knowledge of Contents of Matter Mailed [|S 199] p 1195 
(5) Deposit for Mailing and Delivery [§ 200] p 1195 
(6) Innuendo [§ 201] p 1195 
(7) Matier of Defense [§ 202] p 1195 
(8) Joinder of Offenses and Duplicity [§ 203] p 1195 
(9) Demurrers and Motions To Quash [§ 204] p 1195 
j. Issues, Proof, and Variance [§ 205] p 1195 
k. Evidence [§ 206] p 1196 


1. Instructions; Questions for Court and Jury [§ 207] p 1196 
2. Information as to Obtaining Obscene, Lewd, or Lascivious Matter [§ 208] p 1196 
3. Information as to Preventing Conception or Procuring Abortion [§§ 209-213] p 1197 
.a. In General [§ 209] p 1197 
b. Indictment for Giwing Information, Etc. [§§ 210-212] p 1198 
(1) As to Prevention of Conception [§ 210] p 1198 
(2) As to Obtaining Articles for Procuring Abortion [§ 211] p 1199 
(3) As to Where or by Whom Abortion May Be Had [§ 212] p 1199 
c. Evidence [§ 213] p 1199 
4. Articles Designed To Procure Abortion or Prevent Conception [§ 214] p 1199 
5. Indecent, Libelous, Defamatory, or Threatening Matter on Envelopes, Wrappers, or 
Postal Cards [§§ 215-216] p 1200 
a. In General [§ 215] p 1200 
b. Mail Matter from Creditors and Collection Agencies [§ 216] p 1201 
. Matter Tending To Incite Arson, Murder, Ete. [§ 217] p 1201 
. Matter Containing Threat To Injure or Take Life of President [§ 218] p 1202 
. Mailing or Delivery of Nonmailable Matter with Intent To Kill or Injure Another 
[§ 219] p 1202 
9. Matter in Furtherance of Scheme or Artifice To Defraud, Etc. [§§ 220-266] p 1202 
a. Provisions, Validity, and Purpose of Statute [§ 220] p 1202 
P b. Gist of Offense [§ 221] p 1202 
¢. Elements of Offense [§§ 222-234] p 1203 
(1) In General [§ 222] p 1203 
(2) Devising Scheme or Artifice [§ 223] p 1203 
(3) Intent To Defraud [§ 224] p 1204 
(4) Representations Used [§§ 225-226] p 1204 
(a) Nature and Character [§ 225] p 1204 
(b) Knowledge of Falsity [§ 226] p 1204 
(5) Intent To Use, or Use of Mails [§§ 227-231] p 1205 
(a) In General [§ 227] p 1205 
(b) Time and Number of Mailings [§ 228] p 1205 


a ee 
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(c) Person to Whom Mail Directed [§ 229] p 1205 
(d) Mailing by Agents or Employees [§ 230] p 1206 
(e) Nature and Contents of Matter Mailed [§ 231] p 1206 
(6) Lawfulness or Unlowfulness of Scheme [§ 232] p 1206 
(7) Success of Scheme or Efficacy To Defraud [§ 233] p 1206 
(8) Benefit Accruing to Accused [§ 234] p 1207 
d. Schemes or Artifices Included in Statute [§ 235] p 1207 
e. Persons Liable [§ 236] p 1209 
f. Defenses [§ 237] p 1210 
g. Indictment [§§ 238-253] p 1210 
(1) In General [§ 238] p 1210 
(2) Stating Elements of Offense [§§ 239-253] p 1211 
(a) In General [§ 239] p 1211 
(b) Scheme To Defraud [§§ 240-242] p 1211 
aa. In General [§ 240] p 1211 
bb. Description of Scheme [§ 241] p 1212 
ec. Success of Scheme or Efficacy To Defraud [§ 242] p 1212 
(c) Intent To Defraud [§ 243] p 1218 
(d) Designation of Persons Intended To Be Defrauded [§ 244] p 1213 
(e) Representations Used [§§ 245-246] p 1213 
aa. In General [§ 245] p 1213 
bb. Knowledge of Falsity [§ 246] p 1214 


(f) Use of Mails in Furtherance of Scheme [§ 247] p 1214 

(gz) Nature and Contents of Matter Mailed [§ 248] p 1214 

(h) Time of Devising Scheme and Depositing Mail Matter [§ 249] p 1215 
(i) Benefit Accrwing to Accused [§ 250] p 1215 

(j) Matters of Evidence [§ 251] p 1215 

(k) Negativing Matter of Defense [§ 252] p 1215 


(1) Joinder of Offenses and Duplicity [§ 253] p 1215 
h. Pleas [§ 254] p 1216 
i. Issues, Proof, and Variance [§§ 255-257] p 1216 
(1) Matters To Be Proved [§ 255] p 1216 
(2) Evidence Admissible under Pleadings [§ 256] p 1216 
(3) Variance [§ 257] p 1216 
j. Evidence [§§ 258-265] p Moir 
(1) Preswmptions and Burden of Proof [§ 258] p 1217 
(2) Admissibility [§§ 259-264] p 1217 
(a) In General [§ 259] p 1217 
(b) Scheme To Defraud and Execution Thereof [§ '260] P 1217 
(c) Knowledge [§ 261] p 1218 
(d) Intent [§§ 262-264] p 1218 
aa. In General [§ 262] p 1218 
bb. Other Transactions or Offenses [§ 263] p 1218 
ec. Letters, Circulars, and Telegrams [§ 264] p 1219 
(3) Weight and Sufficiency [§ 265] p 1220 
k. Trial [§ 266] p 1220 
10. Matter Concerning Lotteries or Similar Schemes [§§ 267-271] p 1221 
a. Definition and Elements of Offense [§ 267] p 1221 
b. Persons Liable [§ 268] p 1222 
c. Defenses [§ 269] p 1222 
ad. Indictment [§ 270] p 1222 
e. Evidence [§ 271] p 1223 
D. Embezzlement or Stealing of Mail Matter [§§ 272-279] p 1223 
1. By Postal Employees [§§ 272-277] p 1223 
a. Definition and Elements of Offense [§ 272] p 1223 
b. Persons Liable [§ 273] p 1224 
ce. Defenses [§§ 274-275] p 1224 ~ 
(1) Intent To Return and Return of Money Taken [§ 274] p 1224 
(2) Use of Decoy Letters or Packages [§ 275] p 1224 
d. Indictment [§ 276] p 1225 
e. Evidence [§ 277] p 1226 
2. By Any Person [§§ 278-279] p 1227 
a. Definition and Elements of Offense [§ 278] p 1227 
b. Indictment [§ 279] p 1228 
K. Buying, Receiving, or Concealing, or Having in Possession Pr ones Stolen from Mails 
[§§ 280-282] p 1228 
1. Definition and Elements of Offense [§ 280] p 1228 
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2. Indictment [§ 281] p 1228 
3. Evidence [§ 282] p 1229 
F. Embezzlement of Postal Funds [§ 283] p 1229 
G. Taking or Opening Mail Matter To Obstruct Correspondence, Etc. [§§ 284-288] p 1230 
1. At Common Law [§ 284] p 1230 
2. Under Statutes [§§ 285-288] p 1230 
a. In General [§ 285] p 1230 
b. Defenses [§§ 286-287] p 1230 
(1) In General [§ 286]. p 1230 
(2) Termination of Custody of United States [§ 287] p 1231 
e. Indictment [§ 288] p 1231 
H. Detention, Delay, or Opening of Mail Matter by Postmaster or Postal Employee [§ 289] 
p 1231 ; 
. Illegal Sale or Other Disposition of Stamps [§ 290] p 1232 
Forgery or Alteration of Post-Office Money Order [§ 291] p 1232, 
. Robbery of Custodian of Mail [§ 292] p 1232 
. Breaking and Entering Post Office [§ 293] -p 1234 
Other Offenses [§ 294] p 1234 
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XVIII. SEARCHES AND SEIZURES [§ 295] p 1235 
XIX. CIVIL LIABILITY FOR OBSTRUCTING MAIL [§ 296] p 1236 


XX. POSTAL SAVINGS DEPOSITORIES [§§ 297-307] p 1236 

A. In General [§ 297] p 1236 
. Officers and Employees [§ 298] p 1236 
. Number of Deposit Accounts; Withdrawal and Payment [§ 299] p 1236 
. EHachange of Deposits for Government Bonds [§ 300] p 1236 
. Deposit of Postal Savings Funds with Banks [§ 301] p 1236 
. Security for Postal Savings Funds Deposited with Bank [§ 302] p 1237 
Keeping Depository Funds Separate from Other Funds [§ 303] p 1237 
Interest or Dividends on Deposits [§ 304] p 1237 
Accounting in Division of Postal Savings [§ 305] p 1237 ~ 
Settlement of Accounts of Deceased Depositor [§ 306] p 1237 
Accountability of Officers of Department for Postal Savings Funds [§ 307] p 1237 
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CROSS REFERENCES 


ER offense against postal laws see Criminal SO eaiae acceptance of contract by mail see Contracts § 
aw i ; 
Making return of execution by mail see Executions § Payment by mail see Payment § 9. 

861 Presentment and demand for payment by mail see Bills 


Notice by mail: and Notes § 778. 
Generally see Notice §§ 69-73. Presumption as to receipt of mail see Evidence §§ 36-44. 
Of taking deposition see Depositions § 175. Remittance by mail of premium or assessment see In- 
To pay insurance premium, dues, or assessments see surance § 555. 
Insurance § 538; Fire Insurance § 340; Life In- Service of process by mail see Process [32 Cyc 467]. 
surance § 205. Vertue of offense against postal laws see Criminal Law 


§ 299 note 4 [a] (4). 


I. DEFINITIONS AND TERMINOLOGY! 


[§ 1] A. Post Office.? The term “post office,” as [§ 2] B. Post Road and Post Route.5 A “post 
commonly understood, embraces two distinct mean-._| road” is a public highway, whose use by the post is 
ings: (1) A room, apartment, or building at an ap- | prescribed or authorized by law’—a highway by land 
pointed stage for the local transaction of the business | or water made by statute an avenue over which mails 
of the mails. (2) The business of keeping, forward- | may be lawfully transmitted.? A “post route” is the 

- ing, and distributing mailable matter.* appointed course or prescribed line of transportation 


1. “Mismails” see 40 C. J. p. 1226. {b] Mail box authorized or main-|some regular receptacle for outgo- 
2. Under statute making it offense | tained under the postal laws is not ]ing mail. Fountain City Drill Co. v 
to steal’ from post office see infra §/a “post office,’ “branch post office,” | Lindquist, 22 S. D. 7, 114 NW 1098. — 
93. or “post office station” so as to au- 5. Within statute authorizing tele- 
3. U. S. v. Kochersperger, 26 F.|thorize the mailing of a copy of a|graph companies to construct lines 
Cas. No. 15,541; Banco De Sonora|summons in a mail box. Berman, |over and along post roads see Tele- 
v. Bankers’ Mut. Casualty Co., 124/Inc. v. American Fruit Distributing | graphs and Telephones [37 Cyc 1623]. 
Iowa 576, 110 NW 532, 104 AmSR 367.|Co., 114 Misc. 345, 186 NYS 376. 6. U. S. v. Kochersperger, 26 F. 
[a] “Branch post office” is a post 4. . S. v. Marselis, 26 F. Cas. No. | Cas. No. 15,541. 
office within a statute requiring proc- |15,724, 2 Blatehf, 111. |. % Philadelphia, ete., R. Co. v. U. 
ess to be deposited in a post office [a] Post office is public agency,/S., 13 Ct. Cl. 199 [aff 103 U. S. 703. 26 
to make the service good. Von der|charged with the duty of transmit-|L. ed. 454]. ; 
Heyde v. Ditmars, 174 App. Div. 390,| ting letters that are properly ad- [a] Another definition—One of 
161 NYS 780. dressed, stamped, and deposited in ‘the highways or public passages on 
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of mails’—a post road or definite portion thereof over 
which mails are usually transported by contract.® 

[§ 3] C. Postmaster. A postmaster is an instru- 
ment used by the government to discharge its fune- 
tion in the carriage or delivery of mail.?° 

[§ 4] D. Mail. The term “mail” as defined by the 
courts has several distinct meanings: (1) The whole 
body of matter transported by the postal agents, or 
any letter or package forming a component part. of 
it.11_ (2) The portable, bag, valise, or other recepta- 
ele in which letters, packages, or papers are carried.1? 
(3) The vehicle by means of which they are trans- 
ported, or any other means employed for their car- 
riage and delivery by public authority.t% (4) The 
placing of letters or parcels in the post office to be 
delivered under the public authority.14 

{[§ 5] E. Mail Matter. The term “mail matter” 
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includes letters, packets, ete., received for transmis- 
sion and to be transmitted by post to the persons to 
whom such matter is directed.1° It does not unelnde 
telegraphic correspondence as such.+® 

[§ 6] F. Fraud Order. A fraud order is one di- 
recting the post. office of the addressee to return all 
mail of such addressee to the senders, sending the 
same back to the senders directly if the name of such 
sender is on the envelope, and, when such name is not 
on the envelope, to send the same to the dead letter 
office so that that branch of the department can re- 
turn the letters to the senders, both classes of mail 
first being stamped “fraudulent.”?7 

[§ 7] G. Decoy Letters.t® Decoy letters, within 
the meaning of the postal laws, are letters prepared 
and mailed on purpose to detect offenders against 
those laws.?® 


II. CONTROL AND REGULATION OF POSTAL SERVICE 


[§ 8] A. In General. By the constitution of the 
United States power is vested in congress to establish 
post offices and post roads.?° And it has been uni- 
formly held that this power embraces the regulation 
of the entire postal system of the country.*! This 
power has been practically construed since the 
foundation of the government to authorize congress 
to designate what shall be carried in the mail,*? the 
routes over which the mail shall be earried,?* the of- 
fices where letters and other documents shall be re- 
ceived to be distributed or forwarded,** the transpor- 


which mails are transported on a 
post route. U. S. v. Kochersperger, 


26 EF. Cas. No. 15,541. 87 [aff 72 Oh. 


_ tablishment. 


Pittsburgh, ete., R. 
27 SCt 100, 51 LL. ed. 184, 8 AnnCas D7 SS 
St. 659, 76 NH, 1129). 


Co., 203 U.S. 284, 


tation of the mail,?° and all measures necessary to 
secure its safe and speedy transit, and the prompt 
delivery of its contents.2® In conducting the post- 
office department, the United States is engaged in 
discharging a governmental function.?7 

[§ 9] B. Post Roads and Post Routes?8—1. Es- 
Acting under constitutional author- 
ity,*® congress has established the following as 
post roads: All the waters of the United States dur- 
ing the time the mail is carried thereon;*° all rail- 
roads?! or parts of railroads which are now, and 


96 U. S. 727, 24 L. ed. 877. 
v. Rogde, 214 Fed. 283% 
Barker v. Chicago, ete., R. Co., 243 


8. Philadelphia, etc., R. Co. v. U.|See Price v. Pennsylvania R. Co., 113 | Ill. 482, 99 NE 1057, 26 LRANS 1058, 
S5) 13° Ct. Cl. 199" [aft 1035 U.S!) 708;)| UL S218) 5 SCE 427,/ 28 Tired! 980. 134 AmSR 382. 

26 L. ed. 454]. [b] Domestic postal service of 28. “Post road” and “post route” 

9. Philadelphia, ete., R. Co. v. U.| Philippine Islands is under the ex-|see supra § 2. 

S., supra. clusive control of the Philippine gov- 29. See supra § 1. 

10. U.S. v. Rogde, 214 Fed. 283. ernment. 24 Op. Atty.-Gen. 534. 30. USCA tit 39 § 481. 

11. U.S. v. Inabnet, 41 Fed. 130, 21. Public Clearing House ev. fa] Waters of United States 
131; U.S. v. Marselis, 56 F. Cas. No. Coyne, 194 U. S. 497, 24 SCt 789, 48 | which are in law post roads are those 
P5024. 2) Blatcht. N08, LO. L. ed. 1992: Ex p. Rapier, 143 U. S.|between ports where steamboats are 

Mail matter see infra S Be 110, 12 SCt 374, 36 L. ed. 93; Re Jack-}|accustomed to pass in a course of 


12. 
Cas. No. 15,541; 
F. Cas. No. 16, 730, Baldw. 78; Wynen 


son.96, U. 
Wee Ss 


U. S. v. Kochersperger, 26 F. 
ee Sanive Wilson, 28 | v. 


Sicilia eel Ela (ules 
240 Fed. 350, 153 CCA 276; 


Warren”-v. JU. Si, £83 Medi 718, 


Pakas | habitual traffic, the habitual transit 
constituting the regular passing from 


106 | port to port required by the act of 


v. Schappert, 6 Daly (N. Y.) 558, 560, | CCA 156, 33 LRANS 800; Wnterprise | 1823. 2 Op. Atty.-Gen. 312. 

55 HowPr 156. Sav. Assoc. v. Zumstein, 67 Fed. 1000,: 31. USCA tit 39 § 481; Pensacola 
13. Wynen v. Schappert, supra. 15 CGAP 253 11% Op. Atty.-Gen 2773) |"Lels Co.) Vv. Western: Union Tel. Coz, 
“Tt [the word mail] came original-|8 Op. Atty.-Gen. 489; Rose Co. v.|96 U. S. 1, 24 L. ed. 708: Western 

ly into use as referring to the valise | State. 133 Ga. .353, 65 SE 770, 36] Union Tel. Co. v. New York, 388 Fed. 


LRANS 443 
Maysville, 


which postillions or couriers had be- 
hind them and in which they carried 
letters, at an early period, when that 
was the mode in which letters were 
earried and delivered; and after the 
establishment of post offices, post 
routes and post coaches, it became, 
as it is now, a general ‘word to ex- 


etc., 


the people who 


[eit Cye]; 

Turnp. 
Dana (Ky. (P13, 133. 

“By the comprehensive power 
establish post-offices and post roads,’ 
adopted the federal 
constitution intended to give to the 
national congress all the power 


Dickey v. 
Road Cow 


‘to 


552, 3 LRA 449; Western Union Tel. 
Commis Baltimore, ete; aDelaw Cocnew) 
Fed. 660; Atlantic, ete, eli Comme 
Chicago. eteay Re (Co., 1 Zab CasweNos 
632," 6. Biss 158) 

{a] Railroad bridge when built 
becomes post road by “force of law.— 


press the carriage and delivery of: 


letters by public authority.” Wynen 
v. Schappert, supra. 
14. National Butchers’, etc., Bank 


v. De Groot, 43 N. Y. Super. 341. 

15. U. S. v. Huggett, 40 Fed. 636, 
641; U.S. v. Rapp, 30 Fed. 818, 820. 

16. 19 Op. Atty.-Gen. 650. 

17. Donnell Mfg. Co. v. Wyman, 
156 Fed. 415. 

18. Basis for prosecuting various 
offenses against postal laws see infra 
§§ 194, 221, 225, 230. 

19. U.S. v. Whittier, 28 F. Cas. No. 
16,688, 5 Dill. 35 


20. Const. art 1 § 8; Postal Tel.- 
Cable Co. v. Railroad Commn., 200 
Cal. 463, 254 P 258. 


fa] State statutes as infringing 
power.—The power to establish post 
offices and post roads is not infringed 
by a state statute in which a railroad 
postal clerk injured in the course of 
his employment has no greater rights 
against the railroad company than 
if he were in its employ. Martin v. 


essary for controlling the entire mail 
establishment of the Union, 
a manner as most certainly to effectu- 
ate the end for which the general 
power was delegated; and that was 
the prompt, punctual, and certain dis- 
tribution of intelligence, without any 
of the inconveniences, obstructions, 
or delays, that might be apprehend- 
ed from discordant and _ inefficient 
state regulations, or from any neces- 
sary dependence on state authority 
or state will.” Dickey. v. Maysville, 
ete., Turnp. Road Co., supra. 
22. See infra § 93. 
143 U. S. 110, 12 


23. Ex p. Rapier, 
SCt 374, 36 L. ed. 98; Re Jackson, 96 
U.S. 727, 24 L. ed. 877. 

24 %=EXx p. Rapier, 143 U. S. 110, 12 
SCt 374, 36 L. ed. 98; Re Jackson, 
96° U.S (27, 24 Le. east. 

25... Ex p. Rapier, 143 U. S110, 12 
SCt 374, 36 L. ed. 93; Re Jackson, 96 
U.S. 727, 24 L. ed. 877. 

26. Ex p. Rapier, 143 U. S. 110, 12 
SCt 374, 36 L. ed. 93; Re Jackson, 


nec- | Decker y. Baltimore, etc., R. Co., 30 
Fed. 723. 
in such {b] Blevated railroads.—As just 


seen they embrace railroads, and it 
seems that an elevated railroad in a 
city is a post road in the sense that 
it cannot exclude a telegraph com- 
pany operating under the franchises 
conferred by congress in the acts of 
congress already cited, from the privi- 
lege of suspending its wires along 
its elevated structure. “Western Un- 
ion Tel. Co. v. New York, 38 Fed. 552, 
3 LRA :449, 

[ec] Only such railroads as have 
charters from several states (1) and 
not such as are built in derogation 
of law are post roads within the 
meaning of the statute. Cleveland, 
etc., R. Co. v. Franklin Canal Co., 
F, Cas. No. 2,890. (2) Such act does 
not give to the United States, to a 
mail contractor, or to the owner of a 
road, the right to an injunction to 
restrain a threatened injury. Cleve- 
land, ete., R. Co. v. Franklin Canal 
Co., supra. 
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hereafter may be, in operation;*? all canals during 
the time the mail is carried thereon ;** all plank roads 
during the time the mail is carried thereon,** the road 
on which the mail is carried to supply any courthouse 
which may be without a mail, and the road on which 
the mail is carried under contract made by the post- 
master-general for extending the line of posts to sup- 
ply mails to post offices not on any established route, 
during the time such mail is carried thereon;*® and 
all letter carrier routes established in any city or 
town for the collection and delivery of mail matter.?® 
It is also provided by statute that all publie roads 
and highways which are kept up and maintained as 
The power to establish post 
roads,** it is said, was given to enable the general 
government “to make, repair, keep open, and im- 
prove post roads, whenever the exercise of any such 
independent, national power shall be deemed proper 
for effectuating the satisfactory transportation of 
the mail,’’*® and is generally construed to mean such 
roads as were regularly laid out by authority of the 


such are post routes.*7 


[§ 11] A. Establishment, Discontinuance, Reés- 
tablishment, and Removal. By express statutory pro- 
vision®?->3 the postmaster-general is required to es- 
tablish post offices at such places as he may deem ex- 
pedient on post roads established by law.°+ And the 
power to discontinue post offices is incident to the 
power to establish them®® unless there is some provi- - 
sion in the acts of congress restraining its exercise,°® 
and postmasters occupy their offices subject to the 
contingency that such offices may be so discon- 


USCA tit 39 § 481. 

33. USCA tit 39 § 481. 

34 USCA tit 39 § 481. 

35. USCA tit 39 § 481. 

36. USCA tit 39 § 481; Western 
Union Tel. Co. v. New York, 38 Fed. 
552, 3 LRA 449. 

[a] All streets of city of New 
York are post roads, because they 
are letter carrier routes. 
Union Tel. Co. v. New York, 38 Fed. 
552, 3 LRA 449. 

{b] Four classes of “rural post 
roads” defined and classified see 31 
Op. Atty.-Gen. 109. 

ay EMO SOUNET oles RM Sy ZRSOe Daisies 
Easson, 18 Fed. 590; Blackham v. 
Gresham, 16 Fed. 609, 21 Blatchf. 
354; Cosgriff v. Tri- State Tel., etc., 
Dose IN. D200, 107% NW 525, 3 
LRANS 1142. 

[a] Letter carrier routes are post 
routes within the meaning of the 
statute. Blackham v. Gresham, 16 
Fed. 609, 21 Blatchf. 354. 

[b] Streets of city are post routes 
since they are letter carrier routes. 
U. S. v. Easson, 18 Fed. 590. 

38. See supra § 1. ‘ 

39. Dickey v. Maysville, etc., 
Turnp. Road Co., 7 Dana (Ky.) 113. 

40: Cleveland, ete, R. Co. _v. 
Franklin Canal Co., 5 EF. Cas. No. 

890 


41, Dickey vy. Maysville, _ etc., 
Turnp. Road Co., 7 Dana (Ky.) 113. 

424 Cleveland, sete., 1 dia COuw cVie 
Franklin Canal Co., 5 F. Cas. No. 
2,890; Dickey v. Maysville, ete., 
Turnp. Road Co., 7 Dana (Ky.) 1138, 
128,138. 

Gh a congress can... reconstruct 
or repair a road for a post road its 
power to make one de novo can not 
be consistently doubted.” Dickey v. 
Maysville, .etc., Turnp. Road Co., su- 
pra. 


43. Dickey v. Maysville,  etc., 
“urnp. Road Co., supra. 

44. Dickey sv. Maysville,  etc., 
Turnp. Road Co., supra. 

45. Dickey Vv. Maysville, etc., 
Turnp. Road Co. supra (‘unless 


congress elect to exert its right of 


Western [L 
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destruction.*§® 


III. POST OFFICES®? 


tinued.®7 


eminent domain, and buy a state road, 
or make one, or help to make or re- 
pair it, the constitution gives no 
authority to use it as a post road, 
without the consent of the state, or 
owner, or without making a just com- 
pensation for the use’’). 


46. Dickey  v. Maysville, etc., 
Turnp. Road Co., supra 

aan eCleveland,.etcn. ER. Cos. Vs 
Pane Canal Cos-t5) Cass’ No: 

48. Cleveland, ete, R. Co. v. 
Franklin Canal Co., supra. 

49. Cleveland, ete., R. Co., v. 
Franklin Canal Co., supra. 

50. Cleveland, ete. R. Co. v. 
Franklin Canal Co., supra. And see 


infra § 179. 


51. “Post office’ see supra § 1. 
52-53. USCA tit 39 § 1. 
[a] In Porto Rico all post offices 


are subject to the same control as 
post offices in the forty-eight states 
of the union. South Porto Rico Sug- 
ar Co. v. Benedicto, 12 Porto Rico 


Fed. 347. 

54, “ware v. Us S:, 4. Wall eCuLss.) 
617, 18 L. ed. 389; Ex p. Willman, 
277 Ped 819: Us:S: wo Boston? Bla R. 
Co., 176 Fed. 963; Banco De Sonora 
v. Bankers’ Mut. Casualty Co., 124 
Iowa 576, 110 NW 532, 104 AmSR 
367. 

[a] What does not constitute es- 
tablishment of post office.—Mere oc- 
cupation by the government of a 
rented building on a post road for a 
post office does not constitute the es- 
tablishment of a post office in the 
sense of accomplishing of itself any 
appropriation or dedication of the 
site selected to public use or any in- 
terference with existing rights there- 
LO Bove OStOn ML hie Orn. Lin 
Fed. 963. 

55a WAL US, could CUS) 
617, 632, 18 L. ed. 389; Griffith v. U. 
Se 92 Ct. Cl. 165 [app "dism 141 U. S. 
2, sO tO e811. CO. LOT. 

“tTndoubtedly ‘Congress might dis- 
continue a post-office which they had 
previously established by law, and it 
is difficult to see why the Postmast- 


er, 
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states or by counties under the laws of the states.*° 
Nevertheless congress may continue as a post route a 
road once established as a post road even after it 
shall have been discontinued as a state road,*? and 
congress may also construct de novo a post road 
within a state with the consent of the state*? by pay- 
ment of just compensation*® or by exercise of the 
right of eminent domain ;** but not otherwise.*® 
is congress authorized to adopt and use state roads 
as post roads without compensation if any should be 
just and should be demanded.*® 

[§ 10] 2. Property in Post Roads. The post roads 
of the United States are the property of the states 
through which they pass;*7 they may temporarily 
part with the possession of them by charter, and the 
grantees, while the charter continues, have the right 
to preserve such roads, and prevent their threatened 
The United States has the mere right 
of transit over these roads for the purpose of carry- 
ing the mail,*® and in case of an obstruction of this 
right, its laws provide an adequate remedy.®° 


Nor 


The power to discontinue post offices on 
designated grounds is now expressly conferred by 
statute,°® subject to the limitation that no post of- 
fice established at any county seat shall be abolished 
or discontinued by reason of any consolidation of post 
offices made by the postmaster-general;°® and where 
such consolidation has taken place, such post office 
must be reéstablished regardless of any view the post- 
master-general may entertain in respect of the publie 
interests affected;°° and mandamus is the proper 


er-General may not do the same thing 
when acting under an act of Congress 
expressed in the very words of the 
Constitution from which Congress 
derives its power. Strong necessity 
exists that the power of the Post- 
master-General in this behalf should 
be upheld so long as the offices are 
established by his authority. New 
facilities for transportation may call 
for change of location, or it may ap- 
pear that the location was unadvis- 
edly selected, either from want of 


proper information or through mis-: 


representation.” Ware v. U. S., su- 
pra. ) 

[a] What amounts to aiscontind- 
ance.—A “suspension,” during the 


late rebellion at the postmaster-gen- 
eral’s discretion, of a route in cér- 
tain rebellious states, with a notice 
to the contractor that he would he 
held responsible for a renewal when 
the postmaster-general should deem 
it safe to renew the service, is a dis- 
continuance. Reeside v. Se 
Wall. (U. S.) 38, 19 L. ed. 318. 

56. Ware v. U. S., 4 Wall. (U. S.) 
617, 18 L. ed. 389. 

57. Ware v. U. S., supra (the post- 
master-general may exercise the pow- 
notwithstanding the postmasters 
have been appointed by the president, 
by and with the advice and consent of 
the senate, and under a statute which 
enacts that the appointee shall hold 
his office for the term of four years 
Peas sooner removed by the presi- 

en 


58. USCA tit 39 § 2. 
59. USCA tit 39 § 3. 
60. U.S. v. Cortelyou, 26 App. (D. 


C.) 298, 300 [app dism 201 U.S. 
26 SCt 759, 50 L. ed. 905]. 

“The intention of congress, plainly 
expressed in this provision, was to 
take from the Postmaster General 
the power to discontinue a postoffice 
at a county seat for the purpose of 
consolidation with another, regard- 
less of any view that he might enter- 
tain in respect of the public interests 
affected.” U.-S.-v. Cortelyou, supra, 


649, 
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remedy to compel him to reéstablish it.®! 

Removal. Under a statute providing that a post 
office in a designated city shall not be removed from 
its present location until after a certain date and that 
remonstrants against its removal shall indemnify the 
government for any additional expenses growing out 
of any contract for another site, if the post office is 
illegally removed from its present location, it can- 
not be restored thereto unless the indemnity provided 
for is furnished, and this indemnity must be tendered 
in due form by the remonstrants and within a rea- 
sonable time.®? 

[§ 12] B. Lease of Buildings for Post Offices. 
While the postmaster-general, under the power to es- 
tablish post offices, may designate the places, that is, 
the localities, at which the mails are to be received,®* 
he cannot bind the United States by any lease or pur- 
chase of a building to be used for the purpose of a 
post office unless the power to do so is derived from a 
statute which either expressly or by necessary impli- 
cation authorizes him to make such lease or pur- 
chase.°* However, under existing statutes, the post- 
master-general is now expressly authorized to lease 
premises for the use of post offices of the first, second, 
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and third classes for a term not exceeding twenty 
years.°5 

Requisites of contract of lease. The contracts of 
the post-office department for the renting of post- 
office accommodations need not be in writing.®°® 

Termination of contract. Where the tenancy of 
the United States on premises leased for a post office 
is from year to year, it may be terminated by giving 
such notice as is required by the law of the state in 
which the property is situated.°? 

Forfeiture of right to recover rent. One who has 
leased premises to be used as a post office is not en- 
titled to recover the rental value thereof, where he 
has defaulted under an express contract by not pav- 
ing a street and grading an alley in accordance with 
the proposal for lease.®® 

Rent for building coming into possession of United 
States with cession of Porto Rico. The postmaster- 
general may properly refuse the demand of the in- 
sular government of Porto Rico for rent for the post- 
office building at San Juan which belonged to the 
Spanish government and came into the possession of 
the United States with the cession of Porto Rico.*® 


IV. OFFICERS, CLERKS, AND EMPLOYEES OF POST-OFFICE DEPARTMENT’? 


[§ 13] A. Postmaster-General—l. Powers and 
Duties—a. In General. By statute™ the manage- 
ment of the great post-office business of the country 
is placed in the hands of the postmaster-general and 


61. U.S. v. Cortelyou, supra. ant’s demand. 
62. 9 Op. Atty.-Gen. 315. Ins, "Co. vo UaS; 
63,, Chase iv. Us S., 155 U.S. 489, [ec] 


his assistants.7? And of necessity the postmaster- 
general, as the head of a great business enterprise, is 


vested with a wide discretion in the management 


Connecticut Mut. L. Petemmining 
, Supra. 
Amount payable as rent.—A 


What matter is mailable see infra 


[$§ 11a 


502, 15 SCt 174, 39 L. ed. 284, 

64. Chase v. U. S., supra; 18 Op. 
Atty.-Gen. 215. Apparently contra 
Semmesiv.c:U. 'S., 26. Ct..Cl..119. 

“The. general authority ‘to estab- 
lish post offices’ does not itself, or 
without more, necessarily imply au- 
thority to bind the United States by 
a contract to lease or purchase a 
post-office building.” Chase v. U. S., 
supra. 

[a] When power implied.—(1) 
The power to lease a building to be 
used as a post office may be implied 
from a general appropriation of mon- 
ey to pay for rent of post offices in 
any particular fiscal year or years. 
Chase v. U. S., 155 U. S. 489, 15 SCt 
174, 39 L. ed. 284. (2) An appropria- 
tion of money to pay for the rent of 
a post-office building at a named place 
might give authority to the _ post- 
master-general to lease such build- 
ing in that locality as he deemed 
proper for the service, always keep- 
ing within the amount so appropriat- 
ed. Chase v. U. S., supra. 

[b] Extent of implied power.—(1) 
In any case the power of the post- 
master-general to lease buildings for 
post-office use is limited to leases for 
a period not exceeding that covered 
by the appropriations of the current 
year. Chase Vv.) U.S.) 155) UinS.. 489; 
15 SCt 174, 39 L. ed. 284; Abbott v. 
LG SA Old Fed. 447 Laff 72 Fed. 686 


mem, 18 SCt 679 mem]; Connecticut 
Wutr sic minsiiCOneve.n Uses, 246 Cts Cl: 
195; McCollum vy. U. S., 17 Ct, Cl. 92. 


(2) Accordingly, a lease for a term 
of years founded on an annual appro- 
priation is binding on the government 
only until the end of that year, with 
a future option from year to year un- 
til the end of the lease. McCollum 
WonWs os, Supra. (C3), And \in so» far. 
as such lease may involve the gov- 
ernment in the payment of money 
beyond the current fiscal year, it is 
inoperative and not enforceable 
against the government, even though 
there was a balance to the credit of 
the appropriation at the close of the 
fiscal year sufficient to satisfy claim- 


_ 


notice from the owner of a building 
to the postmaster-general that, if the 
department continues to occupy a 
building after the expiration of a 
lease, the rent will be eight thousand 
dollars, instead of five thousand dol- 
lars, may not create an express con- 
tract, nor legally fix the rent at that 
amount, but will render the govern- 
ment liable for the reasonable value 
of the occupancy, although it may ex- 
ceed the rent of a previous lease un- 
der which it entered into possession. 
Semmes va WU, Si 126) Ct Cle 119, 1202 

65. USCA tit 39 § 11. 

66.) Little woul Ss. Lo Cie Glaanas 
278 (‘while section 3744 of the Re- 
vised Statutes makes it ‘the duty of 
the Secretary of War, of the Secre- 
tary of the Navy, and of the Secre- 
tary of the Interior to cause and re- 
quire every contract made by them 
severally on behalf of the govern- 
ment, or by their officers under them 
appointed to make such contracts, to 
be reduced to writing;’ there is no 
such provision as to the Postmaster- 
General’). 

67. 18 Op. Atty.-Gen. 215. 


Aire? McManus v. U. S., 10 F. (2d) 
69. 23 Op. Atty.-Gen. 571. 


70. Cross references: 

Allowance to: 

Postmaster for expenses connected 
with running office see infra § 
or 

Railway postal clerks for travel- 
ing expenses see infra § 74. 

Annulling or vacating contract for 
carriage of mail see infra § 123. 

Appointing: 

Navy mail clerks see infra § 75. 

Postmasters of fourth class see 
infra § 18. 

Rural carriers see infra § 73. 

Contracting for carrying mail see 
infra § 107. 

Correcting error in estimate of dis- 
tance of rural delivery route see 
infra § 73. 

Deciding facts relating to expedited 
mail service see infra § 148. 


What shall be regarded as deposi- 
tory of mail see infra § 106. 
Employing, removing, susupending, 
or reinstating letter carriers see 

infra §§ 64-73 
Se eae post offices see supra § 


Furnishing postal cards see infra § 
1 


Imposing fines or making deductions 
from pay of mail carriers see in- 
fra §§ 148-156. 

Leasing or purchasing building for 
post office see supra § 12. 

Making: 1 
Contracts for post-office supplies 

see infra § 84. 

Regulations requiring postmasters 
to make returns of sales of 
stamps see infra § 79. 

Mandamus to compel performance of 
duties by postmasters-general see 
Mandamus § 246. 

Preparing and furnishing stamps of 
Sup denomination see infra § 


Providing and selling stamped en- 
velopes see infra § , 

Readjusting salaries of postmasters 
at stated intervals see infra § 26. 

Reducing rating of carriers see in- 
fra § 65. 

Regulating arrival and departure of 
mail and frequency of service see 
infra § 160. 

Suspending postmaster see infra § 

Withholding commissions on returns 
of business by postmaster see in- 
fra § 28. 

71. USCA tit 5 §§ 361, 363, 369. 

72. Central Trust Co. v. Central 
Trust Co. 216 U.S. 251 "30 (SCH aae 
54 L. ed. 469, 17 AnnCas 1066; Post- 
master-Gen. v. Early, 12 Wheat. (U. 
S.) 186, 6 LL. ed. 5775 U.S. v. Ware 
field, 170 Fed. 48, 95 CCA 317, 24 
LRANS 312, 17 AnnCas 1186. 

“It was the evident design of con- 
gress to vest in the postmaster gen- 
eral the management and control of 
the various post-offices throughout 
rue OE U. S. v. Chase, 29 Fed, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 13-18] 


thereof.7* It is his duty to superintend generally the 
business‘* and to execute all laws relating to the 
postal service.*® And to this end he has power to 
promulgate postal regulations which are controlling 
and have the force of laws,7° subject to the limita- 
tions that the regulations must not be inconsistent 
with the Postal Act?’ and that they do not trench 
upon legislative power but are designed and purport 
only to be administrative in character.78 Neverthe- 
less, he is merely the agent of the government; and 
none of his acts except those which are within the 
scope of his authority and conformable to law are 
obligatory upon the government,*® and where rights, 
duties, and obligations are defined by statute, they 
eannot be taken away or abridged by regulations 
promulgated by him.®°® 

Not subject to control of president. In the dis- 
charge of those duties which are prescribed by law 
the postmaster-general is not subject to the control of 
the president. 

[§ 14] b. Power To Negotiate and Conclude Postal 
Conventions with Foreign Governments. By stat- 
ute®? the postmaster-general is authorized, by and 
with the advice and consent of the president, to nego- 
tiate and conclude postal treaties or conventions be- 
tween the United States and foreign countries.*? By 
a convention concluded under this authority all mat- 
ters may be provided for which are appropriate sub- 
jects of regulation by the post-office department.%* 
However, the postmaster-general is not authorized to 
negotiate a postal convention providing for the pay- 
ment of indemnity for the loss of registered articles 
or letters ;8* to enable him to do so further legislation 


POST OFFICE 


[49 C.J.] 1135 


is required ;*® but this legislation has now been pro- 
vided by a statute,87 authorizing him to establish a 
uniform system of registration, and to provide for a 
limited. indemnity for first-class registered matter 
lost in the mails.*& 

[§ 15] 2. Liability. The postmaster-general is 
not responsible for the negligence of postmasters or 
their deputies or assistants.°® ‘There is no analogy 
whatever between the case of a postmaster and a com- 
mon earrier.®°? 

[§ 16] B. Chief Clerk. The official duties of the 
chief clerk of the post-office department embrace all 
matters relating to finance in that department,?? and 
in consequence he is not entitled to charge a commis- 
sion for negotiating loans for the use of the depart- 
ment.?? 

[§ 17] C. Postmasters®*—1. Elegibility to Office. 
One who is not in legal contemplation competent to 
take the required oath of office is not eligible to ap- 
pointment as postmaster.°* 

[§ 18] 2. Appointment and Removal. Under the 
statute providing for the appointment and removal 
of postmasters,®> nomination by the president, con- 
firmation by the senate, the signing of the commission 
and affixing to it the seal of the United States are all 
the acts necessary to render the appointment com- 
plete.°® The appointment is not rendered invalid by 
the subsequent death of the president before the 
transmission of the commission to the appointee,®? 
even though it is necessary that the person appointed 
should perform certain acts before he ean legally en- 
ter upon the duties of the office.°* Notwithstanding 
the provisions of the statute®® the president has, by 


73New York Cent., etc., R..-Co. 
VeUOS), 251 U.S: 326, 40 SCt162,.64 


L. ed. 290; Griffith v. U. S., 22 Ct. Cl. 
165, 192 [app dism 141 U. S. 212, 11 
SCt 1005, 35 lL. ed. 719]. 


“Such a policy is necessary, for no 
such service can be strictly mapped 
mut and defined by statute, and its 
changing needs require the attention 
of an executive officer vested with 


._ power of management.” Griffith v. U. 
S., supra. 
74. Ex p. Willman, 277 Fed. 819. 


75. Ex p. Willman, supra. 

USCA tit 5 § 22; Rosen v. U. 
S., 245 U. S. 467, 38 SCt 148, 62 L. ed. 
4063. U.0 Swi Foster}, 233:-U..S.5515, 
34 SCt 666, 58 L. ed. 1034; Caha v. 
eS ol ba UiwS 20 14 SCt 513, 38 Tu; 
ed. 415; U. S. v. Haton, 144 U. S. 677, 
12 SCt 764, 36 L. ed. 591; Petersen v. 
U. S., 287 Fed. 17; Ex p. Willman, 277 
Fed. 819; Bruce v. U. S., 202 Fed. 98, 
12A0%CCA (370% WS: iv. Warfield, 17.0 
Fed. 43, 95 CCA 317, 24 LRANS 312, 17 
AnnCas 1186; Grady v. U. S., 98 Fed. 
238, 39 CCA 42; Wilkins v. U. S., 96 
Fed. 837, 37 CCA 588; Laurey v. U. S., 
32 Ct. Cl. 259; Sterling v. Warden, 51 
N. H. 217, 12 AmR 80; Jaramillo v. 
Lovelace, 21 N. M. 448, 155 P 719. 

[a] Regulation providing that re- 
tiring postmaster shall not remove 
his equipment until his successor 
shall have had reasonable time to 
purchase and install equipment is 
reasonable and constitutes a com- 
plete defense to action by a retiring 
postmaster against his successor for 
conversion, where the latter has re- 
tained equipment for only a reasona- 
ble time. Jaramillo v. Lovelace, 21 
N. M. 448, 155 P 719. 

77) WSCA tit 5 §22;) Rosen v. U: 
SF 2459 Ui (Si 1467, 1538. SCH 148; 162) 1. 

. SUS Suye Oster Zoom Wests. 
515, 34 SCt 666, 58 L. ed. 1034; My- 
rick v. U. S., 219 Fed. 1, 134 CCA 619. 

78. Peterson v. U. S., 287 Fed. 17. 
15 Op. Atty.-Gen. 462; 3 Op. 
Atty.-Gen. 1. 

[a] Power to negotiate loans.—If 
the postmaster-general has any im- 
plied power to make loans on the 


credit or responsibility of the gov- 
ernment, it is limited to acts neces- 
sarily incident to the regubar legiti- 
mate operations of the post-office de- 
partment. Brown v. U. S., 9 How. 
(U. S.) 487, 13 L. ed. 228. 

80. Teal v. Felton, 12 How. (U. S.) 
284, 13 L. ed. 990 [aff 1 N. Y. 537, 49 
AmD 352 (aff 3 Barb. 512)]; Boody v. 
U. S., 3 F. Cas. No. 1,636, 1 Woodb. & 
Mew Lb0se Iuaurey aveeuel o. oa. Cen Cli 
goa KRairchildiev.n Ui Sy eLeect. Cl 


81. U.S. v. Kendall, 26 F. Cas. No. 
15,517, 5 Cranch C..C. 163 [aff 12 Pet. 
524, 9 L. ed. 1181]. 

82.)> USCA tit 5)°8 372: 

[a] Validity of statute.—(1) The 
statute is not in conflict with Const. 
art 2 § 2, giving the president ‘‘pow- 
er by and with the advice and consent 
of the Senate to make treaties,” ete. 
19 Op. Atty.-Gen. 518. (2) And it 
seems that the right of congress to 
vest this power in the postmaster- 
general may be derived from the au- 
thority given that body in Const. art 
1 § 8 el 7 to establish post offices and 
post roads. 19 Op. Atty.-Gen. 513. 

83. 19 Op. Atty.-Gen. 513; 19 Op. 
Atty.-Gen. 39. 

[a] Status of conventions.—(1) 
Postal conventions not adopted by 
the senate cannot be deemed treaties. 
U. S. v. Four Packages of Cut Dia- 
monds, 247 Fed. 354. (2) Nor can 
they be deemed statutes because con- 
gress alone has power to adopt stat- 
utes and that power cannot be dele- 
gated. U. S. v. Four Packages of 
Cut Diamonds, supra. 

{b] Philippine Islands is not a 
“foreign country” nor its govern- 
ment a “foreign government” within 
the ordinary meaning of those words 
in statutes of the United States, and 
the statute does not authorize the 
postmaster-general to arrange a spe- 
cial parcel post service or to conclude 
arrangements for money order ex- 
changes with the Philippine Islands. 
29 Op. Atty.-Gen. 380. 

84 19 Op. Atty.-Gen. 513; 19 Op. 


= 


Atty.-Gen. 39; 15 Op. Atty.-Gen. 462. 

85. 15 Op. Atty.-Gen. 462. 

86. 15 Op. Atty.-Gen. 462. 

87. USCA tit 39 § 381. 

88. 22 Op. Atty.-Gen. 363. 

89. Bainbridge v. Postmaster- 
Gen., [1906] 1 K. B. 178; Whitfield 
v. Le Despencer, Cowp. 754, 98 Re- 
print 1344; Lane vy. Cotton, 1 Ld. 
Raym. 646, 91 Reprint 1332. 

90. Whitfield v. Le Despencer, 
Cowp. 754, 98 Reprint 1344. 

91. Brown v. U. S., 9 How. (U. S.) 
487, 13 L. ed. 228. 

92. Brown v. U. S., supra. 

93. “Postmaster” see supra § 3. 

Enjoining from carrying out in- 
valid order of postmaster-general see 
Injunctions § 383 note 55 [ce]. 

Power to contract for carrying 
mails see infra § 107. 

94 18 Op. Atty.-Gen. 181. 

_ [a] Rule applied to Indian resid- 
ing in the Indian Territory and a 
member of one of the tribes there, 
and subject to tribal jurisdiction, 
since the obligation imposed by the 
oath is not consistent with the duty 
of obedience to tribal authority which 
springs from such relation. 18 Op. 
Atty.-Gen. 181. y 

95. USCA tit 39 § 31 (“Postmas- 
ters of the first, second, and third 
classes shall be appointed and may 
be removed by the President by and 
with the advice and consent of the 
Senate, and shall hold their offices 
for four years unless sooner re- 
moved or suspended according to law; 
and postmasters of the fourth class 
shall be appointed and may be re- 
moved by the Postmaster General, by 
whom all appointments and removals 
shall be notified to General Account- 
ing Office’’). 

[a] Appointment under’ earlier 
statutes.—Ware v. U. S., 4 Wall. (U. 
Sr )e O17) Loews edve soos 

96. U.S. v. Le Baron, 19 How. (U. 
S003) Lbs Tan) eds 525. 

97. JUL Sw Vv. be Baron, supra; 

98. U.S. v. Le Baron, supra. 

99. See supra note 95. 
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virtue of the constitution,! the sole power of removal 
of postmasters, the power not being subject in its 
exercise, to the consent of the senate.2 So much of 
the statute as attempts to make the president’s power 
of removal of a postmaster dependent upon the con- 
sent of the senate is in violation of the provisions 
set forth, and invalid.* No particular form of re- 
moval of a postmaster is prescribed; if the incumbent 
has notice that he has been removed and another ap- 
pointed, and the appointing power in fact makes such 


appointment and recognizes the appointee as the le-- 


gal officer, it is sufficient.* 

[§ 19] 3. Qualification by Giving Bond. The bond 
by statute required to be given by a postmaster® 
must be made to the United States,®° and no private 
person has a right to sue thereon for money or prop- 
erty lost through the negligent acts of the postmaster 
or his assistants or servants.’ The bond must be 
duly executed by the postmaster; otherwise it is not 
such a bond as is provided for by the statute.* Like- 
wise, it does not constitute a binding contract until 
approved and accepted by the postmaster-general.® 

[§ 20] 4. Right To Take Charge of Office and Gov- 
ernment Property. After a postmaster has been duly 
appointed?°® and has qualified by giving bond," he is 
authorized to take charge of the post office, and to 
demand and receive from his predecessor in office the 
government property in his custody;1? and for this 
purpose it is lawful for him or for his assistant act- 
ing under his authority to enter the post office and, 
if the property be unlawfully withheld from him, to 
take it bv force, if necessary;1° and this is so, al- 
though the post office is a part of the building, the 
title to which is in the former postmaster who is in 
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possession at the time of entry.1* 

[§ 21] 5. Suspension, Vacation, or Termination of 
Office. Under the Tenure of Office Act,1® which is 
no longer in force, the president had authority to 
suspend a postmaster, his commission being in terms 
“subject to the conditions prescribed by law.”1® Not- 
withstanding a statute providing that no person 
shall hold the office of postmaster who does not re- 
side at the place where the office is kept, until action 
is taken by the postmaster-general, a postmaster does 
not vacate his office by remaining out of the neighbor- 
hood of the office.1* If he keeps an office by an as- 
sistant, he is still responsible for the department and 
to individuals who should be injured by any negli- 
cence of duty in the office.18 One who is postmaster 
ceases to be such upon the discontinuance of the post 
office.t° But while there is some authority to the con- 
trary,?° the better view is that his term of office does 
not expire upon a change in the elass of his office by 
increase or decrease of salary.*t He is entitled to 
remain in office during the term for which he was 
appointed, unless sooner removed according to law.?? 

[§ 22] 6. Filling Vacancies. Under the consti- 
tutional provision that the president shall have pow- 
er to fill up “all Vacancies that may happen during 
the Recess of the Senate” by granting commissions. 
which shall expire at the end of the next session,?® 
where a vacancy in a postmastership occurred during 
the session of the senate which failed to confirm an 
appointment, the president may then in recess ap- 
point a person to fill the vacaney by temporary com- 
mission to expire at the end of the next session of the 
senate.2* The expression in the constitution “all va- 
cancies that may happen during the recess” signifies: 


lo Os S] Const..art. 2.$.°2 ‘clo2 Gthe 
president shall nominate, and, by and 
with the advice and consent of the 
senate, shall appoint ambassadors 
and all officers of the United States 
whose appointments are not herein 
otherwise provided for). 

os Myers) Vv. Ue S46 212 We Ss. p25 40 
Bote ci wile. eds L60 patti n5s, Ct Ol 
199] (three judges dissenting); Por- 
ter v. Coble, 246 Fed. 244, 158 CCA 
404. 

[a] Delegation of power to order 
removal.—lIt seems that the president 
may authorize the postmaster-gen- 
eral to order the removal of a post- 
master, and in case of a removal by 
the postmaster-general, it will be pre- 
sumed that he acted by direction of 
the president. Porter v. Coble, 246 
Fed. 244, 158 CCA 404. 

Be Miyers va Wass elle Soe.) Lees 
ATASOt oie Til éd. 160 [ate 58 (Ct. Clr 
DON 

edi, the nature of things the defects 
in ability or intelligence or loyalty in 
the administration of the laws of one 
who has served as an officer under 
the President, are facts as to which 
the President, or his trusted subordi- 
nates, must be better informed than 
the Senate, and the power to remove 
him may, therefore, be regarded as 
confined, for very sound and prac- 
tical reasons, to the governmental 
authority which has administrative 
control. The power of removal is in- 
cident to the power of appointment, 
not to the power of advising and con- 
senting to appointment, and when the 
grant of the executive power is en- 
forced by the express mandate to 
take care that the laws be faithfully 
executed, it emphasizes the necessity 
for including within the executive 
power as conferred the exclusive 
power of removal.” Myers v. U. S., 
supra. 

4 Sterling v. Warden, 51 
217, 12 AmR 80 


Neri. 


5. USCA tit 39 § 34 (every post=- 
master, before entering upon the du- 
ties of his office, shall give bond, with 
good and approved security, and in 
such penalty as the postmaster-gen- 
eral shall deem sufficient, conditioned 
for the faithful discharge of all du- 
ties and trusts imposed upon him ei- 
ther by law or by the rules and regu- 
lations of the department). 

[a] Prior to enactment of statute, 
it was held that the postmaster-gen- 
eral had, from the institution of his 
office, implied authority to take bonds 
of his deputies, conditioned for the 


faithful performance of their duties, 


and to pay all moneys that should 
come to their hands for postages, etc. 
Postmaster-Gen. v. Early, 12 Wheat. 
(U. S.) 136, 6 L. ed. 577; Postmaster- 
Gen. vy. Reeder, 19 F. Cas. No: 11,311, 4 
Wash. C. C. 678; Postmaster-Gen. v. 
Rice, 19 F. Cas. No. 11,312. 

6 Idaho Gold Reduction 
Croghan, 6 Ida. 471, 54 P 164. 

7. Idaho Gold Reduction Co. v. 
Croghan, supra. 


Co. N. 


8. Idaho Gold Reduction Co. v. 
Croghan, supra. 
9. Postmaster-Gen. v. Norvell, 19 


ED Gasim Nos 1130) Gulp ekOGs 

[a] Proof of acceptance.—(1) Ac- 
ceptance of the bond need not be 
proved by direct or express evidence. 
Postmaster-Gen, v. Norvell, 19 F. Cas. 
No. 11,310, Gilp. 106. (2) The receipt 
of the instrument, its indorsement, 
its being filed among the archives 
of the department, or its record, ete., 
may be invoked as evidence of its 
acceptance by the officers authorized 
to require it. 4 Op. Atty.-Gen. 187. 
(3) Possession of the bond by the 
proper officers of the United States 
is prima facie evidence that the bond 
had been delivered and accepted. U. 
S. v. Wilkinson, 12 How. (U. S.) 246, 
13 L. ed. To same effect Post- 
master-Gen. v. Norvell, supra. (4) 
And on the other hand, the return of 
an official bond to the principal obli- 


gor by the postmaster-general, for the 
purpose of obtaining an additional 
surety, affords no proof that it had 
not been accepted; nor does) at 
amount either to a surrender or can- 
celing of it. Postmaster-Gen. v. Nor- 
vell, supra. 
10. See supra § 18. 


11. See supra § 19. 

12. Sterling v. Warden, 51 N. H. 
217, 242, 12 AmR 80. < 

13. Sterling v. Warden, supra. 


“Considerations of public policy, 
not to say necessity, do not require 
that a postmaster should be com- 
pelled to resort to the dilatory proc- 
ess of a mandamus, or an information 
in the nature of a quo warranto, in 
order to obtain the custody of public 
property to the retention of which the 
plaintifé had no pretence of right.” 
Sterling v. Warden, supra. 

14. Sterling v. Warden, supra. 


LS.) GUMS Pte altiay 6 
16. Embry v. U. S., 100 U. S. 680; 
25 L. ed 772° [aff 12 Ct. Cl. 455]. 


17. U. Si viePearce, 27°R. Gas! Nos 
16,020, 2 McLean 14. 

18. U. S. v. Pearce, supra. 

19. Ware v. U. S., 4 Wall. 
617, 18 L. ed. 389. 

20. 18 Op, Atty.-Gen, 271. 

21 Walson wy Un Son26 Oty Clash ses 
[aii 144. U.S. 24 12 SCb 539.) semi 
Cdiess2ie) 16 (Ops Atty--Gene ice 

22. 16 Op. Atty.-Gen. 18. 

2c. SiWeeSa Consitmartellaswes 

24. 30 Op. Atty.-Gen. 314 (citing 
numerous opinions in analogous ecas- 
es); 20 Op. Atty.-Gen. ue 

“It is the true spirit and meaning 
of the Constitution to have all the 
offices which Congress indicates to. 
be needful for the ends. of Govern- 
ment by creating them filled, provi- 
sionally rather than that they remain 
vacant or that a special call of the 
Senate be required for the purpose 
of confirmation.” 30 Op. Atty.-Gen.. 
314, 315, 


(U. S.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 22-26] 


all vacancies that may happen to exist during the re- 
cess.?5 

[§ 23] 7. Compensation—a. In General. Congress 
*has power to fix and control the salaries of postmas- 
ters, and an amount fixed at any one time may be 
added to, or taken from, at will.?¢ 

Postmasters of first, second, and third classes. 
Pursuant to this authority,?’ statutory provision has 
been made for compensation to postmasters of the 
first, second, and third classes.28 The whole theory 
of the statutes, it is said, is that every postmaster 
shall receive a salary dependent upon, and regulated 
by, the amount of business done at his office.2® And 
this is represented by the normal and natural sale of 
stamps—not sales of stamps unlawfully indueed.®° 
If there are no receipts in an office and nothing on 
which to base the compensation of the postmaster, no 
llowance ean be made therefor.*1 

Postmasters of fourth class. Also pursuant to 
such authority,*? provision has been made for com- 
pensation of postmasters of the fourth class.?3 

Assigning office of fourth class to third class. 
Where the office of a postmaster of the fourth class 
is assigned to the third class at a designated salary 
from a designated date, a postmaster is entitled, if 
he performs the duties of the office, to compensation 
at the rate of that salary from that date, without 
regard to his appointment by the president and con- 
firmation by the senate;** nor can his salary be af- 
fected by any subsequent order made by a superior 
officer.°° 

[§ 24] b. During Suspension. A person appointed 
by the president to perform the duties of a post- 
master, suspended under the Tenure of Office Act, is 
entitled to the salary and emoluments of the office 
while he performs the duties of the suspended offi- 
cer.2° The latter is “not entitled to pay or emolu- 
ment while not performing its duties because of his 
suspension.”37 

[§ 25] c. Expenses Connected with Running Of- 
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to allow postmasters of the first and second class rea- 
sonable sums for expenses connected with the run- 
ning of their offices,?® it is said, allows the post- 
master-general to do justice to his subordinates in 
the manner prescribed,*® but does not invest him with 
diseretion to allow reimbursement to one postmaster, 
and refuse it to another.*® And it has further been 
held that the provision that no such allowance shall 
be made except on the order of the postmaster-gen- 
eral merely prohibits such allowance from being made 
by other administrative officers,+1 and does not ex- 
clude a postmaster from judicial redress.42 Under 
the act of June 22, 1854,4° authorizing the post- 
master-general in his discretion to make an extra al- 
lowance to postmasters for extra labor and expense in 
certain cases, it was held that no postmaster has a 
right to such allowance until it is made him by the 
postmaster-general, and the action of the latter in 
the premises is final, and not subject to judicial re- 
view.** Under postal regulations by which the de- 
partment fixes a maximum sum which it will allow 
for rent,*® the allowance made by the department to 
a postmaster for the purpose of renting an office is 
not an absolute allowanee, but is to be disbursed by 
him as agent of the United States, and must be ac- 
counted for under the strict law of agency.*® If he 
secures an office for less than the allowance, he is 
entitled to retain therefrom only the amount actually 
éxpended.**7 If he contracts to pay more than the 
allowance for a building or room, and sublets a por- 
tion for a sum which, together with the allowance, 
exceeds the rent paid, he must credit the excess to 
the government to be deducted from the allowance.#® 
[§ 26] d. Readjustment and Increase—(1) In 
General. Under the statutes, which provide for re- 
adjustment of the salaries of postmasters of the vari- 
ous classes at stated intervals,*® the postmaster-gen- 
eral is to ascertain the revenue of each office at desig- 
nated intervals and, upon a state of facts to be fur- 
nished under oath by the postmaster, he fixes the 
compensation;°° and this process is called “read- 
on matter ac-|and no postmaster has any legal right 


fice. The statute, permitting the postmaster-general 
25. 30 Op. Atty.-Gen. 314. al ecards canceled, 
26. Embry v. U. S., 100 U. S. 680, 

25 L. ed. 772. the amount on 
27. See supra text and note 26. 
28. USCA tit 39 § 54 (the compen- 


sation of postmasters of the first, 
second, and third classes shall be 
annual salaries rated in even hun- 
dreds of dollars and payable in semi- 
monthly payments to be ascertained 
and fixed by the postmaster-general 
from their respective quarterly re- 
turns to the general accounting of- 
fice, or copies of duplicates thereof to 
the first assistant postmaster-general, 
for the calender year immediately 
preceding the adjustment based on 
gross postal receipts at rates therein 
designated). 

coos LE Sov. moster, 233° UWmiSi 515; 
TAUSEENGS6Y 58" Leved=) 10345. TW. S: sv. 
Wilson; 144 U. S. 24, 12 SCt 539, ‘36 
L. ed. 232. 

30; -U..S: v: Moster, 233 Us S.°515; 
527, 34 SCt 666, 58 L. ed. 1034. j 

“Tt would, indeed, be strange if 
unlawful and criminal sales were 
intended to constitute a part of the 
gross receipts upon which the post- 
master’s salary should be adjusted.” 
U. S. v. Foster, supra. 


Bie SWiare wv. Wasnt. Wall OCU. S:) 
617. 18: Eeed. 389. 

32. See supra text and note 26. 

83. USCA tit 39 § 57 (compensa- 


tion of postmasters of the fourth 
elass shall be fixed upon the basis 
of the whole of the box rents collect- 
ed at their offices and commissions 
upon the amount of canceled post- 
age-due stamps and on _ postage 
stamps, stamped envelopes, and post- 


[49 C. J.—72] 


tually mailed at their offices, and on 
identical pieces of 
third and fourth class matter mailed 
without postage stamps affixed, and 
on postage collected in money on mat- 
ter of the first class mailed without 
postage stamps affixed, and on 
amounts received from waste paper, 
dead newspapers, printed matter, and 
twine sold, at the rates therein des- 
ignated). 

34. U. S. v. Wilson, 144 U. S. 24, 
12 SCt 539, 86 L. ed. 332 [aff-26 Ct. 
Ciel Sor 

35. U.S: v. Wilson, supra. 

36. Embry v. U. S., 100 U.S. 680, 
63, 25 L. ed: 772) laff -12 Ctr Cl. 455i: 

37. Embry v. U. S., supra. | 

88. USCA tit 39 § 64 (providing 
for an allowance, out of the surplus 
revenues of their respective offices, of 
a reasonable sum for the necessary 
cost of rent, fuel, light, furniture, 
stationery, printing, and necessary 
incidentals to be adjusted on a satis- 
factory exhibit of the facts, no such 
allowance to be made except upon the 
order of the postmaster-general). 

39. Moffett v. U. S., 37 Ct. Cl. 499. 

40. Moffett v. U. S., supra. 

41. Moffett v. U. S., supra. But 
see U. S..v. Davis, 25 F. Cas. No. 14,- 
927, Deady 294, 297 (holding that the 
provision of a similar statute [Act 
July I 1864" 3 Ua Se St) at cL 336 
e 197) § 5] which enacts that “the 
Postmajster-General shall allow to 
the postmaster a just and reasonable 
sum for the necessary cost, in whole 


‘or’ in’ part; of rent, fuel,” “ete., is; in 


effect, permissive and not mandatory, 


to such allowance until it is award- 
ed him by the postmaster-general, 
whether the postmaster-general may 
allow it or not in his discretion). 


42. Moffett v. U.S: 37 Ctx Cle 499; 

43. 10 U.S. St. at L. 298, 299. 

44.) O. (Sh Va Davis) 25 Fi eCas Nos 
14,927, Deady 294. 


45. See Postal Regulations §§ 172, 
415, 420. 


46. U.S. v. Conan, 92 Fed. 104. 

a7. US) vit Conan supran 

48. U.S. v. Conan, supra. 

49. USCA tit 39 § 54. 

50... UniS) ve Key,) 10, Di .G: 328. 

[a] Report by postmaster-general 


to congress stating in general terms 
that claims filed before a certain day 
“have been reviewed” and that the 
review “has been completed” is in- 
sufficient to establish the readjust- 
ment of any single postmaster’s sal- 
aryes Peysent vi. Uy (Seat Cte lemon ke 

[b] Statement of readjustment by 
a clerk in the post-office department, 
but not acted on by the postmaster- 
general, is not evidence of a read- 
juegment PraskveewWke Siew Crake 


[ec] Journal of post office in which 
readjustments of salaries are record- 
ed is not a judicial record to which is 
to be ascribed absolute verity. A 
mistake in the date of an entry may 
be shown by evidence aliunde. Fair- 
Childivcn Woo ea Ct. wel 226, 

[d] Parol evidence to show the 
adoption or ratification of the alleged 
readjustment of salary by the post- 
master-general in the absence of rec- 
ord evidence is inadmissible. Trask 
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justment.”*1 After a postmaster’s salary has been 
fixed, a readjustment by the postmaster-general must 
be made before it can be inereased.®? The readjust- 
ment is an executive act,°® requiring the exercise of 
skill and diseretion,®* taking effect in all cases pro- 
spectively ;°° and, if it is not performed, the law im- 
poses no obligation on the government to pay an in- 
ereased salary;°® and the postmaster cannot recover 
for adjustment of salary unless there has actually 
been a readjustment by the postmaster-general.°* 
Courts cannot treat executive duties as performed 
when they have been neglected; nor enforce rights 
dependent for their existence upon a prior perform- 
ance by an executive officer of duties he failed to 
perform.°& 

[§ 27] (2) Mandamus To Compel Readjustment. 
If the postmaster-general fails to do his duty in the 
matter of readjusting a postmaster’s salary,°? he 
may be compelled by mandamus to do so,®° but the 
court cannot direct the postmaster-general as to what 
adjustment should be made.®+ So also, after a read- 
justment has been made by the postmaster-general, 
he is beyond the reach of the compulsory process of 
mandamus;°? nor in these circumstances will man- 
damus issue to compel a subsequent postmaster-gen- 
eral to readjust the salary so fixed by his predeces- 
Somes : 

[§ 28] e. Withholding Commissions. The statute 
which authorizes the postmaster-general to withhold 
commissions of a postmaster®* is applicable only to 
postmasters whose accounts are pending and unset- 
tled, and gives the postmaster-general no authority 
to make an order reducing the compensation of a 
postmaster after his accounts have been settled and 
allowed.®*> The postmaster-general may, in a proper 
ease, withhold commissions,*® but, having allowed 
them, he cannot recover them, without due process 
of law.*7 Nor does the statute imply that the post- 
master-general shall impose a penalty or forfeiture 
on the postmaster as a punishment;°* but inasmuch 
as the returns are false, they cannot be used as a 
basis to fix the compensation,®® and, therefore, power 
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is given the postmaster-general to fix the compensa- 
tion;7° and in doing so he has to consider the cireum- 
stances and determine what is reasonable, approxi- 
mating what the postmaster would have received if 
his returns would have been correct, whether the re- 
turns were false for inadvertence, incompetency in 
himself, or his assistant, or for the purpose of fraud- 
ulently increasing his compensation.‘t And an or- 
der made in pursuance of the statute is not conclu- 
sive upon a postmaster that his returns of business 
are actually false in fact,*? or a conclusive determi- 
nation that the postmaster is not entitled to any 
commissions as such,7® or that his compensation shall 
be absolutely fixed and limited by the allowance 
made.’4 

[§ 29] 8. Exemptions.7> A postmaster is not ex- 
empt from road duty imposed upon the inhabitants 
by the legislature of the state of which he is a citizen, 
in the absence of an act of congress exempting post- 
masters from such duty.7® And the mere incum- 
bency of the office of postmaster constitutes no privi- 
lege from arrest in civil cases in an action of tort for 
obtaining credit under false pretenses.** 

[§ 30] 9. Duties and Liabilities—a. In Locating 
and Renting Post Office. In the discharge of his du- 
ties as such, a postmaster is bound to locate the post 
office and to continue it at a place suitable and rea- 
sonably convenient for the use of the public;7® he is 
bound to exercise his judgment for the public benefit 
and any contract by which this exercise of his judg- 
ment is sold for his private emolument interferes 
with the proper discharge of his duties as a public 
officer, and such contract is against public policy and 
void.’® 

Liability for rent of post office. A postmaster 
acting by legal authority as the agent of the United 
States government in renting premises for a post 
office is not personally lable for rent after removal 
of the post office from the premises rented by direc- 
tion of the government.®° 

[§ 31] b. As to Moneys Coming into His Hands. 
It is the duty of a postmaster to keep safely all mon- 


Veen et- Cl. 330.0) Tomsame jet. 
fect Peysert v. U. S., 41 Ct. Cl. 311. 

fe] What does not constitute re- 
adjustment.—Statements of computa- 
tions, made by the postmaster-gener- 
al at the request of a senator for 
the purpose of informing congress 
concerning the action of the execu- 
tive department and the nature of 
the controversy which existed be- 
tween it and certain postmasters and 
with a view to future legislation, do 
not constitute a readjustment of a 
postmaster’s salary. Birdsong v. +S 
S.)'84Cty Cl. 437. 

[f] Readjustment for expired 
terms.—Act of March 3, 1883, provid- 
ing for'the readjustment of postmas- 
ters’ salaries for expired terms,: pro- 
vides only for the adjustment of such 
salaries under the act of 1866, which 
was not retroactive; and therefore 
salaries for terms which expired 
prior to 1866 cannot be readjusted 
under the act of 1883. Trask v. Wan- 
armalker) (21 °D,-Cy 119. 

Sie lars. Vv. Icey.) LOD Cr 328) 
cases passim this section. 


and 


52. Os. Var viclzean, 95 UW aes. 00s 
CANTO ned. 5195 Sirasone ve We Si, 34 
Gy Cl Cee aes ang Ue sh, Yi Gir 
330. 

5G) We Seve Meliean, 95: WaNS. 7150; 
GENUS COk STOR Ue ie DUE Ashe ANE (Onk 
Cl. 330: 

Bain Se Viney, 10) DACA 32:3) 

Soy Uno. ve wink, 1845 Us (Siete 0; 


22 SCt 480, 46 L. ed. 471 [rev 35 Ct. 
OlegA7e lc Wee Savon eiclWwean.. 95a. iS! 


750, 24 L. ed. 579; 18 Op. Atty.-Gen. 


ids 

56. U.S. vi Mclean; 95 UW. 7S. 750, 
24 Ll. ed. 579; Peysert v. U. S., 41 
CtaCi aid 

57. Peysert v. U. S., supra; Ewing 
Vi lULiS: souCt.. Cl.w 374. [rev. onvother 
grounds 184 U. S. 140, 22 SCt 480, 46 


L. ed. 471]; Birdsong v. U. S., 34 Ct. 
Cl A437. 


58; Ui. S: v. Mclean, 95 U.S. 750; 
24 Gs ed. 579 sTrask v. Un S., 275Ct. 
ClmissU: 

59. See supra § 26. 

60. U. S. v. McLean, 95 U. S. 750, 
24 L. ed. 579; Birdsong v. U. S., 34 
CEC), 437 eS, vablKeey LOVING. 82.8" 


Mandamus generally see Manda- 
mus § 196 et seq. 
eke BindsonSiviw Us S.5 otmcurele 


43 
62. U.S. v. Keys, 10 D. C. 328. 
63. U. S. v. Keys, supra. 
64. -USCA tit 39 § 45 (providing 


that, in any case where the postmas- 
ter-general shall be satisfied that a 
postmaster has made a false return 
of business, it shall be within his 
discretion to withhold commissions 
on such returns, and to allow any 
compensation that, under the circum- 
stances, he may deem reasonable). 

65. Jaedicke v. U. S., 85 Fed. 372, 
29) CCA 1997" U.S.) Vv. (Case; 49° Hed: 
270; U.S. v. Hutcheson, 39 Fed. 540, 
2 LRA 805; U.S. v. Miller, 8 Utah 29, 
CSO Die 

66. See cases supra note 65. 

67. U.S. v. Case, 49 Fed. 270. 

68. U.S. v. Jaedicke, 73 Fed. 100. 


69. U. S. v. Jaedicke, supra. 
70. U. S. v. Jaedicke, supra. 
71. U. S. v. Jaedicke, supra. 


72. U.S. v. Dumas, 149 U. S. 278, 
283, 13 SCt°872, 37 L. ed. 734. 

73. U. S. v. Dumas, supra. 

74. U. S. v. Dumas, supra. 

“It was not the intention of Con- 
gress by this provision of the statute 
to confer upon the Postmaster Gener- 
al the discretion to deprive a post- 
master of his commissions, or to vest 
him with authority to deny all com- 
missions, and allow only such com- 
pensation as he might deem proper, 
as a final settlement and adjudica- 
tion of the postmaster’s rights in the 
premises.”’ U. S. v. Dumas, supra. 

75. Of contractors and carriers of 
mail see infra § 165. 

Of postmaster from jury service 
see Juries § 197 note 96. 

76. State v. Laurens Dist. Road 
Comrsh 25 tS sine dl 

Exemptions generally see High- 
ways § 516. 

77. Bartlett v. Bonnazzi, 
284, 98 A 80. 

Exemption of federal officer from 
arrest see Arrest §§ 7, 148. 

78. Spence v. Harvey, 22 Cal. 336 
83 AmD 69. BS Bate 

79. Spence y. Harvey, supra. 

80. Herrick v. Wiltsie, 96 Misc. 
185, 160 NYS 1109 (for the reason 
that contracts made on account of 
the government by an agent acting 


90 Vt. 


not personal). 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number, 


[§§ 26-31 - 


‘in the line of his duty are public and. 


° 


: 


§§ 31-37] 


eys that may come into his hands by virtue of his of- 
ficial position,’+ and to account for and disburse the 
same as required by law and by the rules. of the 
United States post office department,®? although they 
may have been stolen or embezzled without his 
fault.8* He must pay over the public funds in his 
hands at the expiration of each successive quarter of 
his service,*4 and no preliminary demand of payment 
is necessary to put him in default for failure to pay 
over such funds,®*® and no proof of such demand hay- 
ing been made is requisite to sustain an action against 
him.** 

[§ 32] c. As to Arrangement of Schedules for De- 
livery and Collection of Mail. The postmaster is au- 
thorized, and it is his duty, to arrange all schedules 
for the collection and delivery of mails,** and so to 
arrange them as to conform to the instructions of 
the postmaster-general.*® 

[§ 33] d. As to Mail Matter—(1) In General. 
Postmasters are under obligation to care for,®® and 
to forward,°® or make delivery of,®! mail matter 
coming into their hands, subject to the limitation that 
the matter is not such as the law declares to be non- 
mailable.®? c 

[§ 34] (2) Delivery of Registered Letter Contain- 
ing Bank Deposit to Impostor. Where an impostor, 
by forging a depositor’s name, induced a bank to send 
the deposit by registered mail, and, by impersonating 
the depositor, induced the postmaster to deliver the 
package, the postmaster was not liable to the de- 
frauded depositor, there being no privity of contract 
between them.*? 

[§ 35] (8) Destruction or Theft of Stamps. A 
postmaster should have credit for stamps which he is 
charged with when he can show that they were de- 
stroyed without fault of his own before he sold or 
But if the stamps should be stolen or 


used them.°®# 
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lost or should get into the hands of those who might 
use them and thus deprive the government of so much 
revenue, the postmaster should be held for them.®® 
If he destroys them by his own wanton act or negli- 
gently suffers them to be destroyed, he is liable.°* If 
stamps were sent to a postmaster by mail, they were 
charged against him at the time they were sent, and 
the presumption is that he received them;** but if 
the postmaster-general is satisfied by proof furnished 
by the postmaster that he never received the stamps, 
he is not legally responsible for them.®® If a post- 
master asserts that he returned stamps to the depart- 
ment, which never came, and proves that he mailed 
them, he is entitled to credit, for in sending them he 
does his duty and the subsequent loss of them is not 
his loss.°® 

[§ 36] (4) Refusal To Deliver Mail.1 <A post- 
master, who wrongfully refuses to deliver a letter or 
newspaper to a party to whom it was sent, is guilty 
of a tortious act which renders him liable for the re- 
sulting damages.2 But the conversion should be 
clearly proved,*® and withholding of the mails should 
be shown to be without cause or right,* and plaintiff 
must establish his title thereto by unquestioned evi- 
dence.® Hither trover® or case’ is a proper remedy; 
and it has been held that the aggrieved party also 
has a remedy by replevin® or mandamus,® but not by 
injunction.?° 

Jurisdiction. State courts have jurisdiction of ac- 
tions of trover or case for wrongful refusal to de- 
liver mail.++ 

[§ 37] (5) Loss or r Theft of Mail1?—(a) In Gen- 
eral. A postmaster is liable for damages resulting 
from the loss or theft of mail matter which has come 
into his hands where such loss or theft is due to his 
negligence,4? or wrongful act.14 Nevertheless, a 
postmaster is not liable as a common earrier!® or as 


81. Seward v. National Surety Co., 
120) Oh: St. 47, 165 NE 537. 


82. Seward v. National Surety Co., 
supra. 
83. Seward v. National Surety Co., 


120 Oh. St. 47, 165 NE 537 [aff 165 
NE 588]. 
84. 4 Op. Atty.-Gen. 304. 


85. 4 Op. Atty.-Gen. A 

86. 4 Op. Atty.-Gen. 30 

S7an Rush, ve. Sines pele Cl. 417. 
88. Rush v. U.S., supra. 

89. Spinney v. U. &S., 0) CLCTE SOX. 
90. Dunlop v. Munroe, 8 ak "Cas. 


No: 4,167, 1-Cranch C.-C. 536 [aft 7 
Cranch 242, 3 L. ed. 329]; Teall v. 
Felton, 1 N. Y. 537, 49 AmD 352. 

91. See infra § 161. 

92. See infra § 161. 

93. Polk v. Garrison, 162 Ark. 624, 
258 SW. 631. 

94. 9 Op. Atty.-Gen. 105 (it costs 
the government so little to get them 
made that it can hardly be counted). 

95. 9 Op. Atty.-Gen. 105 (he is the 
insurer of the safety of the stamps 
against all perils of that kind). 

96. 9 Op. Atty.-Gen. 105 (on the 
principle that no man shall be al- 
lowed to have any advantage from 
his own violation of duty). 


97. 9 Op. Atty.-Gen. 105. 
98. 9 Op. Atty.-Gen. 105. 
99. 9 Op. Atty.-Gen. 105. 


1. Duty to deliver see infra § 161. 

2. U. S.—Teal v. Felton, 12 How. 
2845513 *L ed. 990 [aff 1°N. Y¥. 5387, 49 
AmD 352]. 

Ala.—Moody v. Keener, .7 Port. 218. 
ee Williamson, 11 Me. 

Eng.—Stock v. Harris, 5 Burr. 2709, 
98 Reprint 422; Rowning v. Good- 
child, W. Bl. 906, 96 Reprint 536, 3 
Wils. C. P. 448, 95 Reprint 1147. 

Que.—Allaires v. Simard, 57 Que. 
Super. 503. 
_ [a] Pleading.—In an action charg- 
ing the postmaster for the misfea- 


sance of one permitted to have cus- 
tody of the mails in his office without 
having been sworn according to law 
for refusal to deliver a letter ad- 
dressed to plaintiff and for delivering 
it to a person not authorized to re- 
ceive it, the declaration need not al- 
lege that the postmaster is responsi- 
ble for such misfeasance, since this 
is matter of law, of which the court 
is bound to take notice. Bishop v. 
Williamson, 11 Me. 495. ~.~ 

[b] Amendment.—Where defend- 
ant as postmaster is charged with 
unlawful refusal to deliver a letter, 
an amendment, charging the same act 
to have been done by one not duly 
sworn whom he wrongfully permit- 
ted to have care and custody of the 
mails in his office, does not introduce 
ea new cause of action. Bishop v. 
Williamson, 11 Me. 495. ‘ 

{c] Defense.—A postmaster, who 
assumes to charge letter postage on 
a newspaper, in consequence of an 
initial being on the wrapper thereof, 
does not act in a judicial capacity in 
such a sense as to protect him from 
an action for improperly detaining 
such newspaper, although no fraud 
or malice on his part be alleged or 


proved. Teall v. Felton, 1 N. Y. 537, 
49 AmD 352. 
[d] Measure of damages.—When a 


letter was sent by the manager of a 
lottery to a vendor of tickets, inclos- 
ing a prize list or statement of the 
drawing, which the postmaster un- 
lawfully refused to deliver to such 
vendor, but which he delivered to an- 
other, who availing himself of the 
information it contained purchased 
of such vendor a ticket that had 
drawn a prize, the injury was held to 
be the immediate consequence of such 
unlawful withholding of the letter; 
and consequently the true measure 
of damages would be the net amount 
of the prize. Bishop v. Williamson, 


11 Me. 495. 

3. Teall v. Felton, 3 Barb. 512 [aff 
1N. Y. 537, 49 AmD 352 (aff 12 How. 
. S.) 284, 13 Li: ed. 990) 1]. 

4 Teall v. Felton, supra. 

5. Teall v. Felton, supra. 

6. Teal v. Felton, 12 How. (U. Ss.) 
284, 13 L. ed. 990 [afe 1 N,2Y.. 537, 49 
AmD 352]. 

7. Moody v. Keener, 7 Port. (Ala.)} 
218; Bishop v. Williamson, 11 Me. 
495; Stock v. Harris, 5 Burr. 2709, 98 
Reprint 422; Rowning v. Goodchild, 
W. Bl. 906, 96 Reprint 536, 3 Wils. C. 
P. 448, 95 Reprint 1147. 

ie: Boardman v. Thompson, 12 Fed, 


9. Boardman y. Thompson, supra. 

Mandamus generally see Mandamus 
§ 196 et seq. 

10. Boardman v. Thompson, supra. 

ll. Teal v. Felton, 12 How. ('U. S.) 
284,:13 L. ed. 990 [aff 1 N. Y. 537, 49 
AmD 352]; Moody v. Keener, 7 Port. 
(Ala.) 218. 

12. Liability on bond see infra § 
40 et seq. 

13. U. S—Dunlop v. Munroe, 7 
Cranch 242, 3 L. ed. 329. 

Ida.—Idaho Gold Reduction Co. v. 
Croghan, 6 Ida. 471, 56 P 164. 

Oh.—Ford v. Parker, 4 Oh. St. 576. 

S. C.—Coleman v. Frazier, 38S. C. 
Ee 146) 53 “AmDAT27; Bolan v. Wil- 
liamson, SIGE iy et, 

Vt.—Christy v. Smith, 23 Vt. 663; 
ee ia v. Grant, 14 Vt. 283, 39 AmD 

[a] Letters containing money.— 
Coleman v. Frazier, 38 S. C. L. 146, 53 
AmD 727; Bolan v. Williamson, 8 S. 
C. L. 181; Danforth v. Grant, 14 Vt. 
283, 39 AmD 224. 

14. Idaho Gold Reduction Co. v. 
Croghan, 6 Ida. 471, 56 P 164. 

15. Raisler v. Oliver, 97 Ala. 710, 
12 S 38, 38 AmSR 213; ib he. v. 
Lynch, 8 Watts (Pa.) 45 

[a] Reason is that re ‘has neither 
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an insurer. He is held to ordinary diligence in the 
discharge of the duties of his office, and can only be 
made liable for loss occasioned by want of such dili- 
gence.?? 

[§ 38] (b) Default or Misfeasance of Clerks or 
Assistants. A postmaster is not responsible for the 
default and misfeasance of his clerks or assistants, 
although appointed by him, and under his control, 
unless it be shown that the postmaster was negligent 
in not exercising proper care and prudence in the 
selection of suitable and competent persons to per- 
form the duties of clerks or deputy assistants,*® or 
unless it be shown that the postmaster himself was 
negligent in the duty resting upon him properly to 
superintend such clerks or assistants in the porform- 
ance of the particular acts or duty, the doing of 
which or the omission to do which caused the loss and 
injury.t® On the other hand, if he is negligent in 
either respect mentioned, he is liable for any loss 
resulting from such negligence.?° Also, exemption 
from liability for default or misfeasance of his clerks 
or assistants is available to the postmaster only in 
cases where they are appointed in pursuance of some 
law expressly authorizing it, so that by virtue of the 
law and the appointment the appointees become in 
some sort public officers themselves; and if a post- 
master employs a clerk or assistant independent of 
express authority, who is paid by him out of his own 
salary or means, he is liable for his default or mis- 
feasance as any private person would be for the acts 
of his agent or employee.?! The doctrine, respondeat 
superior, applies in such cases.?? And if the loss be 


the appointment nor the control of 


N. 
those who do carry the mails. | Barb. 632. 
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Y.—Wiggins v. Hathaway, 6 


Pa.—Schroyer v. Lynch, 8 Watts. 


[§§ 37-39 


occasioned by the negligence of clerks who were not 
regularly appointed and sworn as his assistants, the 
postmaster will be responsible.” 

No action against personal representatives. 
Whether or not an action will lie against a postmaster 
in his lifetime for money feloniously taken out of a 
letter by one of his clerks, no action will lie therefor 
against his personal representatives after his death.?# 

[§ 39] (c) Actions To Enforce Liability. State 
courts have jurisdiction of actions for damages ac- 
cruing from loss or theft of mail caused by negli- 
eence of the postmaster in the discharge of his offi- 
cial duties.?° 

Form of action. Case will lie against a postmaster 
for negligence whereby a letter containing money 
was stolen from his office.2® But an action for money 
had and received is not a proper form of action to 
recover the money.” 

Pleading. Where it is intended to charge a post- 
master for the negligence of his assistants, the plead- 
ings must be made up according to the ease, and his 
liability then will only result from his own neglect in 
not properly superintending the discharge of their 
duties in his office.2® But a count in the alternative 
charging the loss to have been caused by the mis- 
feasance of defendant or some other person em- 
ployed by him is good on general demurrer.”® As 
respects negligence, it will be sufficient to declare 
generally that the loss complained of was occasioned 
by defendant’s carelessness and negligence.®° 

Evidence. General rules governing burden of 
proof and presumption®! and the admissibility®? and 
tion alleges generally that the loss 


was occasioned by defendant’s negli- 
gence, any general proof of negli- 


Schroyer v. Lynch, 8 Watts (Pa.) 
453 


16. U.S. v. Rogde, 214 Fed. 283. 

[a] Registered package contain- 
ing money belonging to United States. 
—Under a statute providing that 
“postmasters shall keep safely with- 
out loaning, using, depositing in an 
unauthorized bank, or exchanging for 
other funds, all the public money col- 
lected by them, or which may come 
into their possession, until it is or- 
dered by the Postmaster General to 
be transferred or paid out” (USCA 
tit 39 § 46) the postmaster is not lia- 
ble as an insurer for the loss of a 
registered package containing money 
which belongs to the United States, 
since such money within this provi- 
sion is obviously money belonging to 
the United States in such sense that 
it may be ordered by the postmaster- 
general to be transferred or paid out. 
DealeveWe, Si 20s USs iit Set 
613, 71 LL: ed, 1045 [aff 11 BF. (2d) 3]. 

17. U. S:\—Duniop v. Munroe, 8 F. 
CAsmENO eA Gla a Cranch iG iaC.5 1006 
[aff 7 Cranch 242, 3 Li. ed. 329]. 

Ala.—Raisler v. Oliver, 97 Ala. 710, 
12 S 38, 38 AmSR 213. 

N. Y.—Wiggins v. 
Barb. 632. 

Pa.—Schroyer v. Lynch, 8 Watts 
453. 

Vt.—Danforth vy. Grant, 14 Vt. 283, 
39 AmD 224. 

[a] Ordinary neglect, when he has 
no assistant to attend to and perform 
the duties of the office, may consist 
in not attending to the same in per- 


Hathaway, 6 


son: with reasonable diligence and 
care. Schroyer v. Lynch, 8 Watts 
(Pa.) 453 


18. U. S.—Dunlop v. 
Cranch 242, 3 L. ed. 329. 

Ala.—Raisler v. Oliver, 97 Ala. 710, 
12 S 238, 38 AmSR 213. And see 
State sv. Kolb, 201 -Ala. 439,°73. (8 
817, 818, 1 ALR 218 [cit Cyc] (which 
sustains this doctrine by analogy). 

Mass.—Keenan v. Southworth, 110 | 


Munroe, 7 


Mass. 474, 14 AmR 613. 


453. 

S. C.—Bolan v. Williamson, 2 S. C. 
L. 551. Contra Coleman v. Frazier, 38 
sk Ch 1b AG Se eNome) “As “lstolenay aye 
Williamson, 3 S. ©) li. 181: 

19. See cases supra note 18. 

20. Dunlop v. Munroe, 7 Cranch 
(U. S.) 242, 3 L. ed. 329; Schroyer v. 
Lynch, 8 Watts (Pa.) 453. 

21. MRaisler v. Oliver, 97 Ala. 710, 
12 S 238, 38 AmSR 213. See State v. 
Kolb, 201 Ala. 439, 78 S 817, 818, 1 
ALR 218 [cit Cyc] (which sustains 
this doctrine by analogy). 

22. See cases supra note 21. 

23. Bishop v. Williamson, 11 Me. 
£95) (Christy evn Smith esauivets 16a. 

24. Franklin v. Low, 1 Johns. (N. 
X%)) BOC 

[a] Reason is that personal ac- 
tions founded in tort or misfeasance 
die with the person. Franklin v. 
Low, 1 Johns. (N. Y.) 396. 

25; ..Raisier wv. Oliver, Si PAlaw 710, 
12 S 38, 38 AmSR 213; Ford v. Park- 
er, 4 Oh. St. 576; Coleman v. Frazier, 
38 S. C. L. 146, 53 AmD 727. 

26. Coleman v. Frazier, supra. 
And see, as Supporting this view in- 
ferentially, Dunlop vy. Munroe, 8 F. 
Cais INO: 44, 167, aes (CranchuiGa Gs sb3iG 
[afi 7 Cranch 242, 3).Ju. ed. 829). 

27. Danforth v. Grant, 14 Vt. 283, 
39 AmD 224 (since this form of ac- 
tion is only proper where he con- 
verts it to his own use). 

28. Dunlop vy. Munroe, 
(U. S.) 242, 3 L. ed. 329. 

[a] Evidence’ competent under 
pleadings.—Where issue is taken on 
the negligence of the postmaster him- 
self, it is not competent to give in 
evidence the negligence of his as- 
sistants. Dunlop v. Munroe, 7 Cranch 
(U. 8S.) 242, 3) L. ed: 329. 

29. Dunlop v. Munroe, 8 F. Cas. 
No. 4,067, 1 (Cranch ©. 3G. 05386 aff 7 
Cranch 242, 3 L. ed. 329]. 

30. Christy v. Smith, 23 Vt. 663. 

[a] Evidence admissible under 
pleadings.—(1) Where the declara- 


ie (Chey acl 


gence tending to show that the loss 
was occasioned thereby, and which 
satisfies the jury that it was so oc- 
casioned, is sufficient to sustain the 
issue for plaintiff. Christy v. Smith, 
23 Vt. 663. (2) But if some particu- 
lar act of negligence is alleged by 
which the loss complained of was 
occasioned, it is, of course, necessary 
to prove the particular act of negli- 
gence stated. Christy v. Smith, su- 


Dae 
31. See Evidence §§ 25-88. 
[a] Burden of proof.—(1) One 


who seeks to recover for a loss due 
to the postmaster’s negligence has 
the burden of establishing the neg- 
ligence (Raisler v. Oliver, 97 Ala. 
710, 12 S 238, 38 AmSR 213; Wiggins 
v. Hathaway, 6 Barb. (N. Y.) 632) 
(2) and that the loss was the result 
of such negligence (Dunlop v. Mun- 
roe, (7 Cranch! GUL VS) 5242, 032iemede 
329; Raisler y. Oliver, supra). (3) 
But if there is evidence tending to 
show that defendant was negligent in 
more ways than one, it is not incum- 
bent on plaintiffs to satisfy the jury 
of the one particular act of negligence 
which led to the loss, it being suffi- 
cient if the jury were reasonably sat- 
isfied that defendant did not exercise 
such care and prudence in the dis- 
charge of his duties as a reasonable 
and prudent man would in regard to 
his own business and that such neg- 
ligence was the cause of the loss 
or injury. Raisler vy. Oliver, supra. 
Compare Wiggins y. Hathaway, su- 
pra (which might perhaps be con- 
strued as holding to the contrary; 
but the opinion is so obscurely word- 
ed that it is not possible to deter- 
mine with any degree of certainty 
what the court intended to hold). (4): 
Plaintiff must also show that he has 
suffered some loss or damage as the 
result of the negligence complained 
of. Dunlop v. Munroe, supra. 

32. See Mvidence §§ 89-162. 

[a] Evidence of competency of 


eeeeee———————EEEE———————— a ee ee ee eee eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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weight and sufficiency** of evidence apply in actions 
of the character under consideration. 

Presumption on appeal. In an action against a 
postmaster for the value of the contents of registered 
letters alleged to have been lost, in the absenee of 
any contrary showing on the record, the appellate 
court will, to sustain “the rulings of the court below, 
presume , that his clerk or assistant is employed with- 
out express authority.*+ 

[§ 40] 10. Liability of Postmaster and Sureties 
on Official Bond**—a. For What Losses Liable—(1) 
Of Public Money or Property—(a) In General. In 
accordance with general principles*® and under a 
statute specially relating to the postal’ service,®7 a 
postmaster and his sureties are liable on a bond for 
the faithful discharge of his duty for the loss of 
public moneys coming into the hands of the post- 
master,** although such moneys may have been lost 
without fault or negligence on his part.?® The policy 
of the government of the United States requires that 
principals and sureties upon the bond of postmasters 
shall be held lable at all events,*#® and the only ex- 
ceptions are those provided for by the acts of con- 
gress.*2 It has been held, however, that money col- 
lected on C. O. D. parcels and held by a postmaster 
for use in purchasing money orders to be sent to the 
senders of the parcels is not public money until it is 
used to purchase money orders, for the embezzlement 
of which the postmaster’s bond is hable, within the 
statute prescribing the duty of postmasters in re- 
spect of public moneys coming into their posses- 
sion.42, And it has similarly been held that a regis- 
tered package containing money belonging to the 
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United States, but which is not such that it may be 
“ordered by the Postmaster General to be transferred 
or paid out,” is not public money, within such stat- 
ute, and that a postmaster and his sureties are not 
liable as insurers under the statute for the loss there- 
Ottis? 

Robbery by postmaster. The sureties on a post- 
master’s bond are liable to the government for loss 
ot public moneys due to an act of robbery by the 
postmaster of a carrier to whom he had delivered the 
money to be carried through the mails to the postal 
depository.**# 

[§ 41] (b) Money Order Funds. In addition to 
the statute requiring postmasters to keep safely all 
public moneys collected by them or which may come 
into their possession,*°®-4° it is further provided that 
“all money received for the sale of money orders, in- 
eluding all fees thereon . . . shall be deemed 
and taken to be money-order funds and money in 
the Treasury of the United States.”47 Money order 
funds are accordingly part of the public moneys of 
the United States,*® and in accordance with the gen- 
eral rule elsewhere stated*® a postmaster is liable 
on his bond for money order funds received by him 
and not accounted for,®>° although they may have 
been lost through burglary without fault or negli- 
gence on his part;*! and his liability is not affected 
by the fact that the United States furnished the 
building and the safe therein, both of which he was 
required to use and from which the property was 
taken by the burglars.°? The only way provided by 
statute for a postmaster to obtain relief in case of 
robbery or larceny is by applying to the postmaster- 


clerk.—Where a postmaster has em- 
ployed a clerk without express au- 
thority, in an action against him for 
the value of lost letters, evidence of 
the competency of his clerk is inad- 
missible, since the exemption from 
liability of the postmaster for the 
defaults of his clerks is available to 
the postmaster only in cases where 
such clerks are appointed under a 
law expressly authorizing it. Raisler 
v. Oliver, 97 Ala. 710, 12 S 238, 38 
AmSR 213. 

[b] Evidence of other acts of neg- 
ligence.—In an action on the case 
against a postmaster for negligence, 
by which a letter of plaintiff was 
lost, evidence of specific acts of neg- 
ligence in relation to other letters is 
not admissible, unless such acts were 
in their nature continuing. Went- 
worth v. Smith, 44 N. H. 419, 82 AmD 
228 


[c] Instructions of postmaster- 
general.—In an action against the 
postmaster for damages for loss of 
mail resulting from his negligence, 
the instructions of the postmaster- 
general to the postmaster may be giv- 
en in evidence. Dunlop v. Munroe, 8 
FL Cas. No, 4,16%,-1 “Cranchy C...C. 536 
[aff 7 Cranch 242, Se lLened. S29) 

{d] Evidence of exposed situation 
in which office kept.—In an action 
against a postmaster for negligence, 
by means of which a money letter, 
addressed to plaintiff, and proved to 
have reached his office, was there 
lost, evidence of the exposed situa- 
tion in which the office was kept is 
admissible to go to the jury. Ford 
v. Parker, 4 Oh. St. 576. 

[e] Evidence that the clerk or as- 
sistant registered the letters is com- 
petent. Raisler v. Oliver, 97 Ala. 710, 
12 S 238, 38 AmSR 213. 

33. See Evidence §§ 1730-1806. 

[a] Entry on post bill is not con- 
elusive evidence of the transmission 
of a letter. Dunlop v. Munroe, 7 
Cranch’ (U. S.) 242, 3 L. ed.- 329. 

34. MRaisler v. Oliver, 97 Ala. 710, 
12 S 288, 38 AmSR 213. 

35. On official bonds generally see 


Officers §§ 388-449. 
- 36. See Officers §§ 314, 401. See 
also generally U. S. v. Dashiel, 4 
Wall. (U. S.) 182, 18 L. ed. 319; wes 
v. Prescott, 3 How. CUS'S3): 578, Tait iby, 
ed. 734 (both holding that the loss of 
public money by a receiver and dis- 
burser of it through felonious taking 
away, although without fault on his 
part, does not discharge him or his 
sureties from liability on his official 
bond). 

37. USCA tit 39 § 46 (which pro- 
vides that postmasters shall keep 
safely, without loaning, using, or de- 
positing in any unauthorized bank or 
exchanging for other funds, all the 
public moneys collected by them or 
which may come into their posses- 
sion, until they are ordered by the 
postmaster- general to be transferred 
or paid out). 

38. See cases infra note 39. 

39. U.S. v. Fordyce, 122 Fed. 962; 
U. S. v. Morrison, 26 F. Cas. No. 15,- 
817, Chase 521; Seward v. National 
Surety Co., 120 Oh. St. 47, 165 NE 537. 

40. Sv. Morrison, 26. Cas: 
INo..15, 817, Chase 521, 524. 

“Neither robbery, nor theft, nor 
misadventure of any kind, except, per- 
haps, when caused by the action of 
the government [shall serve 
to] excuse a postmaster or his sure- 
ties.” U. S. v. Morrison, supra. 

U. S. v. Morrison, supra. 

{a] Statutory exceptions.—Under 
a statute authorizing the postmaster- 
general to credit loyal postmasters 
with certain losses occasioned by the 
Confederate forces or rebel guerillas, 
no surrender of the property of the 
post-office department, to the Confed- 
erate government under any other 
than the coercion of armed force can 
excuse a postmaster. U. S. v. Mor- 
rison, 26 sh Cas: ONO. 15,817, Chase 
621. 


4o3) Smycninn We S37273) Ui eSerese, 
AU SCt1 375, (1 Led, 667, 51 ALR 780 
[revs 60 EB. (2a) 12] (three judges dis- 
senting). 

“Public money, within the meaning 
of . . . [the statute] obviously is 


money belonging to the United States 
in such sense that it may be ordered 
by the Postmaster General to be 
transferred or paid out. It seems 
clear that the sums of money here in 
question were not subject to that con- 
trol until after they had reached the 
hands of the money order depart- 
ment. Smyer vi sUaS.. ow owes. 
on 47 SCt 375, 411. ed. 667, 51 ALR 


43. Deal v. U. S., 274 U. S. 277, 47 
SCt 613, 71 L. ed. 1045. 

Liability under postal regulations 
see infra § 44. 

44. U.S. v. Jones, 36 Fed. 759. 

45-46. ‘USCA tit 39 § 46. 

47. USCA tit 39 § 736. 

[a] Bvidence held insufficient to 
show that it was the intention of one 
turning over money to the postmaster 
to make a personal loan of money to 
the postmaster until he called later 
for a money order see Cotterman v. 
Cu Pongco, 6 SUES, 534. 

48. Woodruff v. , 58 Fed. 766. 


49. See supra § 40. 
50. U.S. v. Fordyce, 122 Fed. 962. 
51. U.S. v. Fordyce, supra. 


52. U.S. v. Fordyce, supra. 

[a] Beason for rule.—‘It is not 
alleged nor pretended that the build- 
ing and the safe did not add to the 
security of the property and money 
in the post office, nor that the using 
of them in any wise increased the risk 
of the postmaster. It certainly may 
be supposed probable that they con- 
tributed to the safety rather than 
added to the risk of the officer in the 
care of the property and money 
placed in his hands, and particularly 
as it is not alleged in the answer that 
either the building or the safe was 
unsuitable for the purposes designed, 
nor that the postmaster gave the 
plaintiff any notice that such was the 
fact or made any protest against the 
use of either. Indeed, it would be 
most remarkable if those postmasters 
to whom buildings (sometimes most 
elaborate and expensive) and vaults 
and safes are supplied by the United 
States should be exempt from liabil- 
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general,°* in which case if the evidence is satisfactory 
to that officer, he may, in his diseretion, allow the 
postmaster credit for the amount thus lost.°* So 
also the postmaster and his sureties are lable for 
money order funds embezzled by a clerk in charge of 
the money order accounts and money order funds of 
the post office,®* and the facts that the clerk who 
embezzled money was not appointed by the principal 
in the bond and that the tenure of office of the clerk 
was held under a civil service act do not affect the 
obligation of the bond.®® It has been held, however, 
that funds in other offices on which a postmaster 
could draw are not money order funds in his custody 
within the meaning of the statute and postal regu- 
lations.°* And moneys collected on C. O. D. parcels 
and held by the postmaster for use in purchasing 
money orders to be sent to the senders of the parcels 
are not “money order funds” for the embezzlement of 
which the postmaster and his sureties are liable with- 
in a statute, providing that “all money received for 
the sale of money-orders, including all fees thereon 
shall be deemed and taken to be money-order 
funds and money in the Treasury of the United 
States.”>5 

[§ 42] (c) Stamps. In accordance with general 
principles elsewhere stated,®® a postmaster is liable 


on his bond for stamps received by him and not ac-° 


counted for,®° although they may have been lost 
through burglary and without fault or negligence on 
his part;°1 and he is not relieved from such liability 
by the fact that the United States furnished the 
building and the safe therein, both of which he was 


required to use and from which the property was tak- 


en by the burglars.°? A statute which provides “that 
it shall be the duty of the postmaster-general to 
provide and furnish to all deputy postmasters, and 
to all other persons applying and paying therefor, 
suitable postage stamps,”-ete., authorizes the post- 
master-general to deliver postage stamps to a deputy 
postmaster without repayment; 
the official bond of a postmaster are liable for post- 
age stamps so received by their principal.®* 

[§ 43] (d) Funds Remitted by Postmaster to 


ity for losses resulting from robber- 60. 
ies, while those postmasters who are 61. 
not supplied with either should be ei LOU 
held to a strict responsibility. The 


POST OFFICE 


and the sureties on | 


U. S. v. Fordyce, 122 Fed. 962. 
U. S. v. Fordyce, supra. 
v. Fordyce, supra. 
S, Vv. Mason, 26 F. 


[§§ 41-45 


Depository. A postmaster and his sureties are not 
liable for loss of funds which, in the discharge of his 
official duty, the postmaster had remitted by regis- 
tered package to the depositary of his office by rea- 
son of the negligence or misconduct of the depositary 
after the reception of the package by him.** And 
this is so, although the postal regulations provide 
that the postmaster shall not take credit in his cash 
book or weekly statement for money sent by him un- 
til he has received the certificate of deposit.%* 

[§ 44] (2) Registered Letters or Packages. 
Where registered mail is lost through the negligence 
of a postmaster, the sureties on his bond, conditioned 
as required by statute,°® are liable for the loss,®? and 
the sureties are liable on such bond for money em- 
bezzled by the postmaster from registered letters.*® 
It has also been held that the postmaster and his 
sureties are liable absolutely on the bond for the 
value of registered mail delivered to the postmaster, 
which was stolen without negligence on his part;®® 
but later decisions, among which is a decision of the 
supreme court of the United States, have definitely 
decided the rule to the contrary.7° Under existing 
postal regulations’! a postmaster and his sureties are 
responsible for registered mail lost when a post office 
has been robbed only if the depredation or loss be 
due to negligence or disregard of the regulations ;** 
and to authorize a recovery on the bond, there must 
not only be negligence or disregard of regulations, 
but there must be a causal connection between the 
loss and the negligence or disregard of regulations.** 
It has similarly been held in construing these regu- 
lations that a postmaster is not liable for the loss of 
a registered package, which in the usual course came 
into the possession of a sworn clerk in his office, not 
appointed by him, but in the classified civil service 
without his knowledge, and which was lost. or stolen 
therefrom without his negligence or wrongdoing or 
disregard of the regulations.** 

[§ 45] (3) Miscellaneous. Other decisions relat- 
ing to liability of a postmaster and his sureties on a 
bond are set out in the subjoined note.7® 


pe 613, 71 L. ed. 1045 [rev 11 F. (2d) 


law cannot make such a difference, or, 
if it made any, surely it would be the 
other way.” U. v. Fordyce, 122 


Fed. 762, 963. 
53. S. v. Fordyce, supra. 
54. uF S. v. Fordyce, supra 


55, “Bryan vi U. S., 90 Fed, 473, 33 
CCA’ 617, 53 LRA 218. 


oy Bryan ve OU. S:; supra: 
West We Norton, 107 Fed. 412, 
46 on 387 


58. Smyer Vi Oe Sry 2 oe Um Som oe, 
335, 47 SCt 375, 71 L. ed. 667, 51 ALR 
780 [rev 6 F. (2d) 12] (three judges 
dissenting). 

“Until the money intended for the 
purchase of money orders, reaches 
the hands of the postmaster, or some 
employee of the Post Office authorized 
to issue money orders, it has not been 
received for the sale of money or- 
ders within the meaning of the lan- 
Zuage quoted. These sums of money 
were received, not for the sale—that 
is, as a price paid in for money or- 
ders—but for the purchase of money 
orders.” That by the words, ‘for the 
sale of money-orders,’ was meant a 
completed purchase, is borne out by 
the phrase immediately following, ‘in- 
cluding all fees thereon.’” Smyer v. 
WU. 3S. supra. 

See supra § 40. 


63. U. 

15, 737, 2 Bond 183. 

64. 'U. S. v. Swan, 8 N. M. 401, 45 
P 980. 

65. U. S. v. Swan, supra (such a 
provision for securing the orderly 
keeping and rendering of accounts 
does not assume to cast the loss upon 
one who is not delinquent). 

66. See supra § 19. 


67. U.S. v. Griswold, 8 Ariz. 453, 
76 P 596. 

68. Gibson vy. U. S., 208 Fed., 534, 
125 '‘€CA 53'6; 

69. U.S. v. Griswold, 9 Ariz. 304, 
80 P 317. 

70) UDealivat On Sees Us suet ied 


SCt 618, 71 L. ed. 1045 [rev 11 F. (2d) 
3]; U.S. v. Rogde, 214 Fed. 283. 

71. Postal Regulations (1913) § 
291 (providing that, when a post of- 
fice has been robbed, the postmaster 
shall be held responsible for the loss 
if he fails to exercise due care in 
the protection of the property); § 
940 (providing that postmasters will 
be held personally responsible by 
the post-office department for the 
wrong delivery, depredation upon, or 
loss of any registered letters or par- 
eels if such wrong delivery, depre- 
dation, or loss be due to negligence or 
disregard of the regulations). 

72. Deal v. U. S., 274 U. S. 277, 47 


73. Deal v. U. S., sup 

Cas. No. TAS WSESeIN VE Rogde, O14 Fed. 283. 
75. See cases infra this note. 
[a] Money lost through forgery 


of blank money orders.—(1) Under 
Postal Regulations § 1243, which re- 
quires postmasters to keep. their 
blank money order forms in their 
own custody and under lock and key, 
and states that they will be held 
responsible for any loss which the 
department may suffer arising from 
fraud made possible through a dis- 
regard of such regulation, where a 
postmaster negligently delivers blank 
orders to a stranger, and they are 
filled out, the name of the postmaster 
forged thereon, and they are paid 
by the offices on which they are 
drawn, and in due course charged to 
the account of such postmaster in 
the books of the department, it be- 
comes -his duty to account for such 
orders, and on his refusal to do so 
the amount paid thereon may be re- 
covered in an action on his bond. U. 
S. v. Barker, 100 Fed. 34, 40 CCA 264. 
(2) It is not essential, to support an 
action on the bond of a postmaster 
for failing to account for money or- 
ders which were made upon blank 
forms intrusted to him for his use, 
and which have been paid by the of- 
fices on which they were drawn, and 
in due course charged to his account 


For later cases, developments and changes in the law see cumulative Alnotations, same title, page and note number, 


§§ 46-49] 


[§ 46] b. Amount Recoverable on Bond.7° Under 
the provisions of the statute hereinbefore set forth, 
requiring postmasters to give bonds,‘7 a postmaster 
and his sureties are bound to pay the actual loss 
which the government may sustain by any failure to 
discharge his duties faithfully’® within the amount 
of the penalty fixed by the bond but not in excess 
thereof.‘® And where a registered package is lost 
through the negligence of the postmaster,®® or money 
contained in a registered letter is embezzled by him,*! 
the government’s recovery is not limited to the sum 
which the government obligates itself to pay the 
sender of registered mail in ease of loss, but it is 
entitled to recover from the sureties the full amount 
lost.§? 

[§ 47] ce. Period of Liability—(1) In General. 
Except when and to the extent that the rule may 
have been changed or qualified by statute,’? or by 
express terms in the condition of the bond,*# the lia- 
bility of sureties on a postmaster’s bond extends to 
and covers the due performance of his official duties 
during his term of office under the appointment or 
commission which placed him in office at the time 
the bond was given.®® The exception in the statute®® 
applies as well to a vacancy caused by expiration of 
commission, as by removal, suspension, resignation, or 
death ;** but it applies only in the case of a vacancy.8§ 
After the postmaster’s commission has expired the 


sureties may lawfully assume possession of the post 
on the books of the department, that [a] 
it. should be proved that he actually 
received the money therefor. U. S. 
v. Barker, supra. 
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Reason is that the govern- 
ment has a special property right in 


the letters and their contents by vir- 
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office and the government property therein®® and 
depute one of their number,°®® or another person,°? 
as acting postmaster, to perform the duties of the 
office until a suecessor is appointed to take posses- 
sion. ‘ 

[§ 48] (2) Successive Bonds.°? While the sure- 
ties on a second bond are not liable for a shortage in 
the accounts of the postmaster occurring before the 
bond executed by them took effect,®? equity may 


consider the two sets of sureties as jointly responsi- 


ble for the defaults occurring after the giving of the 
second bond.?* 

Application of payments.°® wie existing stat- 
utes, whenever any postmaster is required to execute 
a new bond, all payments made by him after its exe- 
cution may, if the postmaster-general or the comp- 
troller-general deem it just, be applied first to dis- 
charge any balance which may be due from the post- 
master under his old bond.®® Prior to the enactment 
of this or similar statutes, there was a conflict of au- 
thority as to whether moneys received subsequent to 
the execution of the last bond could, before its dis- 
charge, be applied to a former indebtedness accrued 
while the former bond was in foree.®* 

[§ 49] d. Discharge from Liability®*—(1) By In- 
dulgence or Forbearance®®*—(a) In General. Mere 
indulgence or forbearance on the part of the govern- 
ment toward a postmaster who is in default, in the 
absence of fraud, will not discharge his sureties from 
92. Discharge from liability by 


giving new bond see infra § 53. 
93. U.S.'v. Van Steinberg, 77 Fed. 


[b] Money paid as salary to clerk. 
—A postmaster who, under instruc- 
tions authorized by Rev. St. § 396, 
appointed a clerk and paid his salary 
from month to’month from money of 
the government in ‘his hands, is not 
liable on his bond to the United 
States for the amounts so paid, al- 
though such clerk was not employed 
in his office, where he followed the 
instructions of his superior officer in 
good faith, without knowledge of the 
place or nature of the clerk’s employ- 
ment, and in the supposition that he 
was employed in the postal service. 
The bond requires the obligor faith- 
fully to perform all the duties Im- 
posed on him by the rules and regula- 
tions of the department, and the 
postmaster, being a Subordinate of 
the department, is by the condition 
of the bond required to obey instruc- 
tions and directions issued by his su- 
periors. U. S. v. Warfield, 170 Fed. 
43, 45, 95 CCA 317, 24 LRANS 312, 17 
AnnCas 1186. 

[c] Rebate on rent and rent of 
sublet portions of office.—Where a 
postmaster rented a post office for 
the government at one thousand dol- 
lars per year, and received a secret 
rebate of one hundred and fifty dol- 
lars from his landlord, and also sub- 
let portions of the space so rented 
for a newsstand and a confectionery 
stand, and received rent therefor, he 
and the sureties on his bond are li- 
able to the government for such re- 
bate and rent. U. S. v. Saylor, 31 
Fed. 543 [writ of error dism 140 U. 
S. 696 mem, 11 SCt 1027 mem, 35 L. 
ed. 594 mem]. 

76. Of officers generally see Of- 
ficers §§ 403-405. 

77. See supra § 19 


78. Jaedicke v. U.'S., 85 Fed. 372, 
29 CCA 199. 
“9, we Boody Vv. WS...) 3 -RaCas? No: 


1,636, 1 Woodb. & M. 150; Lawrence 
VerO. Sy up) &. Cas. INo. . 83145, 2° Me= 
And see Bonds § 243. 
8 U. S. v. Griswold, 8 Ariz. 453, 
(GPPESYG: 


81. Gibson v. U. S., 208 Fed. 534, 
125 CEA 536. 
82. See cases supra notes 80, 81. 


tue of its possession of them for the 
purpose of delivery to the addressees 
and is strictly a bailee thereof, and 
its special property right as bailee 
and right to recover exists whatever 
the degree of responsibility assumed 
by the terms and condition of the 
bailment. Gibson v. U. S., 208 Fed. 
534, 125 CCA 536. ; 

83. See USCA tit 39 § 38 (the lia- 
bility of a postmaster and his sure- 
ties continues until the expiration of 
the commission or until a successor 
has been duly appointed and qualified 
and has taken possession of the of- 
fice, except that, in cases where t'here 
is a delay of sixty days in supplying 
a vacancy, the sureties may termi- 
nate their responsibility by giving 
notice, in writing, to the postmaster- 
general, such termination to take ef- 
fect ten days after sufficient time 
shall have elapsed to receive a reply 
from the postmaster-general) 

[a] Effect of this statute.—If the 
appointing power fails in any case 
to act, the public interests are pro- 
tected by making the parties respon- 
sible for the due performance of the 
duties of the office, while at the same 
time the rights of the sureties are 
protected against unreasonable delay 
by the provision that after sixty days 
they may terminate that liability by 
notice. 20 Op. Atty.-Gen. 447, 450. 

84. See Cfficers §§ 407-409. 

85. Postraaster-Gen. v. Reeder, 19 
FE. Cas: No. 21311,.4 Wash. GC. C: 

20 Op. Atty.-Gen. 447, 

86. See supra note 83. 

87. 20 Op. Atty.-Gen. 447. 

88. U.S. v..Wright, 28 F. Cas. No. 
16,776. 

[a] Possession of office by special 
agent of the department for one 
day while adjusting the accounts does 
not release the sureties from all sub- 
sequent liability under the statute 
since it applies only to cases where 
the office is vacant, and was not in- 
tended to have any ‘application where 
the postmaster still remains in office. 
US: ve Wrisht, 28 Fo Cas. No. 16,776: 

89. 20 Op. Atty.-Gen. 447. 

90. 20 Op. Atty.-Gen. 447. 

91. 20 Op. Atty.-Gen. 447. 


860; U. S. v. Honsman, 70 Fed. 581, 
17 CCA 283; Postmaster-Gen. _ v. 
Pt eE: 19 F. Cas. No. 11,309, 2 Paine 


94. Postmaster-Gen.  v. Munger, 
supra. 
95. On official bonds generally see 


Officers § 409. ; 

96. USCA tit 39 § 36. 

[a] Statute applied.—H was ap- 
pointed postmaster at M, in January, 
1890, and gave bond. In August, 
1890, the post office department re- 
quired him to give a new bond which 
he did, the new bond to take effect 
October 1. On the settlement of H’s 
account, before that date, there was 
found to be due from him to the 
government one thousand six hundred 
and eighty-nine dollars. On October 
11, H remitted to the government 
two thousand four hundred anda forty- 
two dollars, of which one thousand 
six hundred and eighty-nine dollars 
was applied by the accounting of- 
ficers upon the balance due October 
1. H was afterward removed from 
office, and an action brought against 
the bondsmen on his second bond for 
a balance of two thousand two hun- 
dred and thirty-five dollars. It was 
held that, in the absence of evidence 
that, at the time his accounts were 
settled before his new bond took ef- 
fect, H did not have in hand the 
amount of the balance shown by such 
accounts, it would be presumed that 
he did have it, that one thousand 
six hundred and eighty-nine dollars 
of the remittance of October 11 was 
properly applied to the payment of 
such balance, and that the sureties 
on the second bond were not entitled 
to have this sum credited to them, 
upon the balance due from H at the 
time of his removal. U.S. v. Hons- 
man, 70 Fed. 581, 17 CCA 283. 

97. Postmaster-Gen. v. Furber, 19 
F. Cas. No. 11,308, 4 Mason 333 (hold- 
ing in the affirmative): Postmaster- 
Gen. v. Norvell, 19 F. Cas. No. 11,310, 
Gilp. 106 (holding to the contrary). 

98. On officers’ bonds generally 
see Officers §§ 410-416. 

99. On officers’ bonds generally 
see Officers § 412. 
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their obligations an his bond.t Nor will the fact that 
the government continued a postmaster in office after 
discovery of a defaleation, and delayed to disclose the 
same, relieve his sureties from liability for subse- 
quent defaleations.? 

[§ 50] (b) Delay in Bringing Suit. In the ab- 
sence of a statute so providing, neither a postmaster 
nor his sureties are discharged from liability on his 
bond by the postmaster-general’s neglect to sue, 
within the time prescribed by law, for balances due 
from the postmaster.* The responsibility of the 
postmaster-general is superadded to, not substituted 
for, that of the obligors.4 But by the act of March 
3, 1825,° the sureties on a postmaster’s bond were 
discharged from all lability by two years’ delay to 
bring suit after a default in not paying, when re- 
quired by law, a quarterly balance found due by the 
auditor.® 

By the present statute,” if it shall appear on the 
settlement of the account of any postmaster that he 
is indebted to the United States, the sureties can- 
not be held liable for such indebtedness unless suit 
therefor shall be instituted within three years after 
the close of the account.’ The statute commences to 
run from the time the postmaster’s account is 
“closed,” by audit and settlement,® not by the default 
or by the principal’s ceasing to be postmaster.?° 
Where an amended petition states a new and different 
cause of action not within the original lis pendens, 
it does not relate back to the commencement of the 
action so as to prevent limitations frofn running in 
favor of tbe sureties of a new cause of action alleged 
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[S$§ 49-54 


in the amendment.11 

[§ 51] (2) By Increase of Responsibility.** An 
act of congress increasing rates of postage, and con- 
sequently the responsibility of the postmaster’s sure- 
ties, will not discharge them.!? It would be other- 
wise, however, if the aet of congress enlarged the 
powers of the postmaster, or superadded new duties, 
whereby he was made the receiver of other moneys 
than for postages.** 

[§ 52] (3) By Order To Retain Balances. The or- 
der of the postmaster-general to the postmaster not 
to remit the money he may receive, but to retain it to 
answer his drafts, does not discharge the sureties,?® 
although the order is issued subsequent to the execu- 
tion of the bond.1® The sureties are liable for non- 
compliance by the postmaster with subsequent as well 
as with past laws or orders until his official term ex- 
pires if the orders are such as are justified by law.** 

[§ 53] (4) By Taking Second Bond.1* The giv- 
ing of a new official bond by a postmaster does not dis- 
charge his sureties under the old bond either for the 
past or subsequent defaults of his principal,?® unless 
the new bond is given under a statute which declares 
in terms or by just construction that it shall have 
that effect.?° 

[§ 54] e. Actions To Enforce Liability*1—(1) Ju- 
risdiction. Under the constitution and statutes of 
the United States, the circuit and district courts of 
the United States have jurisdiction of actions on 
bonds given by postmasters for the faithful discharge 
by them of the duties imposed by their office.?? 


1s. JU Staveswrieht, 28 oh. Cas: SNo: 
16,776. 

[a] Apparent acquiescence of gov- 
ernment.—It is no defense to a claim 
against a postmaster and his sure- 
ties, for rent received from the sub- 
tenants of a part of the post Office, 
that the special agents of the de- 
partment had frequently visited the 
office, seen the subtenants in posses- 
sion, and made no claim for rent, it 
appearing that the department had 
no knowledge of these facts. U. S. 
v. Saylor, 31 Fed. 543 [writ of error 
dism 140 U. S. 696 mem, 11 SCt 1027 
mem, 35 L. ed. 594 mem). 

Possession of office by special 
agent see supra § 47 note 88 [a]. 

25 Jonesy. US. 1snwallk, CUS) 
662, 21 L. ed. 867; Postmaster-Gen. v. 
Reeder, 19 F. Cas. No. 11,311, 4 Wash. 
CC 67384 Ue S.ove Wright, 28 BY Cas. 
No. 16,776. 

8. - Dox v. U. S. Postmaster-Gen., 1 
Pet. S\)- 38s Ta. eds 1605) Post= 
master-Gen. v. Early, 12 Wheat. (U. 
Syriscy Gekzved. oy docke! V. Post= 
master-Gen., 15 F. Cas. No. 8,441, 3 
Mason 446; Postmaster-Gen. v. Reed- 
erm 9rer. (Gas: INo.911,811, 4) Wash. 
CCS AT. 

4 Dox v. U. S. Postmaster-Gen., 
TAPecteGu. Smell sk. edi G0,. 

BS. Ur Sa Sty at Li 1028103 64 
Sitoe 

Gs) JOneSmVvaNr Usa Senkl Pp ELOWw.amCUamoe) 
GSieml oni edhe SOs DOOR ey Vom Ulm. te 
F. ¢Cas. No. 1,686, 1, Woodb. & M. 
150; Postmaster-Gen. v. Fennell, 19 
Boe Cas. Noy, 11,307) le Melsean I 2%; 
Postmaster-Gen. v. Rice, 19 F. Cas. 
No. 11,312, Gilp. 554; Roddy v. U. S., 
20 F. Cas. No. 11,990, 3 Wall. Jr. 358; 
U. S. v. Davis, 25 F. Cas. No. 14,929, 
3 McLean 483; U. S. v. Kershner, 26 
MeiGad, Now be, | Bondi4g2s Us: 
vi Sears,27 HE. Cas.) No. +.16,24650 1 
CodeRep 128. 

[a] Statute did not apply to a 
case where by the mode of keeping 
the account, on legal principles, the 
balance due from the postmaster is 
thrown on the last quarter. Jones v. 
Sade Lown COMro)noS,. lecmlaesed. 


870; Postmaster-Gen. v. Norvell, 19 
EB Cas. Noy 11-310) Gilp. 106s) Geos: 
v. Kershner, 26 F. Cas. No. 15,527, 1 
Bond 432. 

[b] Defaults before passage of 
act.—The statute had no application 
to defaults occurring before its pas- 
sage. Postmaster-Gen. v. Rice, 19 F. 
Cas. Noisy 117312; 1: Gilp4554. 

[c] Computation of time.—In de- 
termining when the sureties are dis- 
charged under the statute by failure 
to bring suit for two years after a 
default, the defalcation of the post- 
master is to be counted from the time 
the law required the moneys to be 
paid over, namely, at the end of every 
three months, and not from the time 
he failed to pay the draft of the de- 
partment. Postmaster-Gen. v. Fen- 
nell, 19 F. Cas. No. 11,307, 1 McLean 
219) Ws Si Ve Searcsie 270k (CagimiNo- 
16.246, 1 CodeRep (N. Y.) 128. 

fo SUSCAMENS IAS) 40; 

[a] This statute was not re- 
pealed by USCA tit 6 § 5 requiring 
suits upon the official bonds of any 
officer chargeable with public money 
to be instituted within five years to 
hold the sureties liable, since the 
latter act is a general statute mani- 
festly intended to cover cases not 
otherwise provided for. U.S. v. Max- 


well, 286 Fed. 740. 

Si Uns) -val-Caigh,y 293" Wedie5844 Ui. 
S. v. Norton, CCA 
3887; 


107 Fed. 412, 46 
U. S. v. Eddy, 28 Fed. 226. 

9. U.S. v. Cash, 293 Fed. 584 [rev 
286 Fed. 740]. 

“<“The close of such 
ferred to the administrative deter- 
mination of the amount due, de- 
seribed by the word ‘settlement,’ used 
in the preceding part of the section.” 
U. S. v. Cash, 293 Fed. 584, 585. 

10. U.S. v. Cash, supra. 

1 Us Sa Ve Norton lowe mMed.n4t2, 
46 CCA 387. 

12. On officers’ 
see Officers § 410. 

13. Postmaster-Gen. v. Munger, 19 
F. Cas. No. 11,309, 2 Paine 189. 

14. Postmaster-Gen. v. Munger, 
supra, 


account’ re- 


bonds generally 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


15. “Boody v: U.'S.,, 73) BR. Cas. 2 NOs 
1,636, 1 Woodb. & M. 150; Locke v. 
Postmaster-Gen., 15 F. Cas. No. 8,- 
441, 3 Mason 446; Postmaster-Gen. 
V., Reeder 19) Bi iCas. JNOL oat Sites 
Wash. C. C. 678. 

16. Boody v. U. S., 3 F. Cas. No. 
1,636, 1 Woodb. & M. 150, 168. 

LZ... Boody, Veo. Ss... Supra: 

_‘“The term of office is the limita- 
tion during which the orders may be 
issued; else both obedience and uni- 
formity, and all improvement in 
former orders or regulations, by ex- 
perience or discoveries, are defeated, 
as to all old _postmasters under their 
existing bonds. It follows, also, that 
if new laws can be passed, and must 
be obeyed, and the sureties held, if 
passed during the continuance of the 
term of office, new orders may be, 
when the language in the condition, 
applicable to both, is the same; and 
furthermore, that a new law, however 
great an improvement, would, in 
many respects, become inefficient and 
unequal, and not uniform in its opera- 
tion, if the postmaster-general could 
not issue a new order, directing the 
details of its execution, which his. 
deputies were bound to obey, and 
their sureties held responsible for.’ 
Boody v. U. S., supra. 

18. Second bond of officers gener- 
ally see Officers § 415. 

19. Postmaster-Gen. v. Munger, 19 
F. Cas. No. 11,309, 2 Paine 189; Post- 
master-Gen. v. Reeder, 19 F. Cas. No. 
lL slisy4 WashtC. CaGise 

[al New bond can be viewed in 
no other light than as additional se- 
curity to the taking of which no ob- 
jection could exist, since it is for the 
benefit and not to the prejudice of the 
first set of sureties. Postmaster- 
Gen. v. Munger, 19 F. Cas. No. 11,309, 
2 Paine 189. 


20. Postmaster-Gen. v. Munger, 
supra. 
21. On officers’ bonds generally 


see Officers §§ 418-449. 

22. Postmaster-Gen. v. Barly, 12 
Wheat. (U. S.) 136, 6 Li. ed. 577; Post- 
master-Gen. v. Furber, 19 F. Cas. No. 


. 


\ 


§§ 55-58] 


[§ 55] (2) Defenses.22 In an action on a post- 
master’s bond to recover for money embezzled by him, 
itis not a defense that the senders of the letters were 
negligent in sending the money.?* Nor ean a volun- 
tary payment to a creditor of the government be set 
up a defense.”® 

Acquittal under indictment for making false and 
fraudulent returns of the business done at his office, 
for the purpose of increasing his compensation, is not 
a bar to an action by the United States upon the bond 
of a postmaster to recover the amount found due, 
upon the adjustment of his accounts, as shown by the 
same returns.?° 

Claims for credits. In an action on a postmaster’s 
bond, a claim for a credit may be set up if the claim, 
in accordance with statutory requirements,?7 has 
been duly presented to the department designated by 
statute for allowance and rejected ;?° but such credit 
is not so available unless the claim had been presented 
and rejected in whole or in part before the commence- 
ment of the suit,?® or unless, as provided by statute,*° 
at the time of trial it appears that defendant was in 
possession of vouchers not before in his power to pro- 
eure and that he was prevented from presenting the 
claim for credit by some unavoidable accident.*1 So, 
also, the statutory requirement of presentment for 
elaims for allowance and rejection thereof does not 
prevent a postmaster, against whom suit is brought 
for default on his official bond, from defending by 
showing that the money, or a part thereof claimed 
by the government, never actually came into his 
hands, without presenting the same to the post office 
department, and having the same disallowed.” 

[6 56] (3) Who May Sue.** The postmaster- 
general may sue on bonds given by postmasters for 
the faithful discharge of the duties imposed on them 
by their office.*4 But it is well settled that, in the 


11,308, 4 Mason 333; Postmaster-Gen. 
v. Reeder, 19 F. Cas. No. 
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1 Ariz. 319, 25 P 523. 
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absence of special statutory authorization, a private 
person cannot sue on a postmaster’s official bond for 
moneys coming into his hands in his official capacity 
and lost through his negligence or default.*® In such 
ease the United States may sue for the benefit of the 
injured party and recover from the sureties upon the 
official bond of the postmaster the full amount of the 
loss.2® And as elsewhere shown the parties sustain- 
ing the loss may maintain an action against the post- 
master for the loss sustained independently of the 
bond.3* 

[§ 57] (4) Pleading**—(a) In General. A peti- 
tion in a suit against a postmaster for breach of his 
bond which alleges the time, manner, and substance 
of the breach sufficiently to enable him to defend is 
sufficient as against him.?® Jn an action on a post- 
master’s bond for loss by theft of government money 
from a registered package, a complaint alleging that 
the loss was due to the postmaster’s negligence and 
disregard of postal laws and regulations, in failing 
to use ordinary care to protect the package, although 
subject to motion to make more definite,*® is suffi- 
cient as against a general demurrer.*! In an action 
on a postmaster’s bond to recover the value of regis- 
tered mail negligently lost by him, brought by the 
United States for the benefit of the injured party, it 
is not necessary to allege that the suit is brought for 
his benefit,+? but it will be sufficient that the facts 
stated in the complaint show that such is the case.*? 

Plea. A plea of counterclaim for extra services 
and expenses incurred by a postmaster must show 
that the office kept by defendant was within the 
act authorizing an allowance therefor.** 

{§ 58] (b) Issues, Proof, and Variance. General 
rules as to issues, proof, and variance,** especially in 
actions on other officers’ bonds,*® apply in actions on 
postmasters’ bonds.*7 


See U. S. v.|Assistant postmasters see infra § 60. 


13,5311, 24 
Wash. C. C. 678. 

[a] In Indian Territory.—Under 
the act of congress of May 2, 1890, 
giving the United States courts in 
the Indian Territory jurisdiction in 
all civil cases in the territory except 
those over which the tribal courts 
have exclusive jurisdiction, that 
court has jurisdiction of an action on 
the bond of a postmaster of an office 
in the territory. Weeks v. U. S., 2 
Ind. T. 162, 48 SW 1036. 

23. In actions on bonds generally 
see Bonds §§ 148-150. 

24. Gibson v. U. S., 208 Fed. 534, 
536, 125 CCA 536. 

“One who has intrusted a properly 
registered letter to the mail 
titled to the benefit of all laws and 
regulations intended for the protec- 
tion and security of the mail, with- 
out regard to any of the circum- 
stances which may have induced him 
to mail his letter. Whether the send- 
ers of these letters were negligent or 
not in relying on the genuineness of 
previous correspondence can have no 
bearing upon the extent of liability of 
the sureties, if the postmaster whose 
fidelity they guaranteed stole the 
letters.” Gibson v. U. S., supra. 

25. U. S. v. Keehler, 9 Wall. (U. 
S$.) 83, on L. ed. 574. 

26. univ Jaedicke, 73 Fed. 100, 
103. 

“Ordinarily, public prosecutions 
do not bar civil actions relating to the 
same matter. Usually, the parties 
are different, and the evidence of a 
different nature.” U. S. v. Jaedicke, 


upra. 
27. USCA tit 28 § 774. 

23. U.S. v. Davis, 25 F. Cas. No. 
14,927, Deady 294. 

29. Ware v. U. S., 4 Wall. (U. S.) 
617, 18 L. ed. 389; US. Barnard, 


is en- | 


Roberts, 9 How. (U. S.) 501, 13 L. ed. 
234 (credit will not be allowed for a 
payment to a contractor made by a 
surety in behalf of the postmaster 
where, in violation of the regulations 
of the department, no information 
was given thereof to the department, 
until after the final settlement of the 
accounts of the contractor had been 
made, in which settlement the gov- 
ernment ‘had not charged the con- 
tractor with the amount of the pay- 
ment). 

30. USCA tit 28 § 775. «+ 

SI. Ware v. U. S., 4 Wall. (U. S.) 
617, 18 L. ed. 389; U. S. v. Swan, 8 
N. M. 401, 40 P 980. 

[a] Rule applied.—In a suit on 
the official bond of a postmaster for 
a breach of the bond on account of a 
shortage in his accounts, claims for 
eredit were properly allowed al- 
though, on the prior presentation 
thereof to the auditor of the treasury, 
no voucher had been presented, w'here 
the only possible voucher for money 
taken charge of by the post-office in- 
spectors was a receipt they had given 
the postmaster therefor, but after- 
ward carried away, presumably by 
mistake, and where the voucher for 
the money the postmaster had sent 
to the depositary of the office was an 
acknowledgment of receipt and a 
certificate of deposit, required to be 
given, but not issued, by the deposi- 


tary. U.S. v. Swan, 8 N. M. 401, 45 
P 980. 
32. Norton v. U. S., 81 Fed: 819, 


821, 26 CCA 637 (under the statute 
“the claim of credit: to be made is to 
be evidenced by ‘vouchers,’ and cer- 
tainly no voucher could be presented 
by a postmaster for the disburse- 
ment of that which never came into 
his hands’’). 
33. On bonds of: 


ones generally see Officers §§ 426, 


34. Postmaster-Gen. v. Early, 12 
Wheat. (U. S.) 136, 6 L. ed. 577; Post- 
master-Gen. v. Furber, 19 F. Cas. No. 
11,308, 4 Mason 333. 

35. U.S. v. Griswold, 8 Ariz. 458, 
76 P 596; Idaho Gold Reduction Co. 
Vv. Ad 6 Ida. 471, 56 P 164. 

36. U. S. v. Griswold, 8 Ariz. 453, 
Come 5.96. 

37. See supra §§ 37-39. 

38. In action on: 

Meei tant postmaster’s bond see infra 


Official bond generally see Officers §§ 

428-440. 

39. U.S. v. Maxwell, 286 Fed. 740 
(since the duty of accounting is up- 
on him and the details of the account 
would be better expected from him 
than from the United States). 

40., Deal wv. Un Sell ehy (2a) eas 
[rev on other grounds 274 U. S. 277, 
a SCt 618, 71 L. ed. 1045, and cit C. 


ple 

41. Deal v. U. S., supra. 

42. U.S. v. Griswold, 8 Ariz. 453, 
WiGmP25 916s 

43. U.S. v. Griswold, supra. 

44, U.S. v. Davis, /25-F=Cas. No; 
14,927, Deady 294. 

45. See Pleading si, Ae 1211. 

46. See Officers § 4 

a7 Ure Sao. Rober, 101 Fed. 
304k CCASLI(33 UNS ae Barker, 100 
Fed. 34, 40 CCA 264. 3 

[a] ‘Matters to be proved.—It is 
not essential, to support an action on 
the bond of a postmaster for failure 
to account for money orders which 
were made upon blank forms intrust- 
ed to him for his use, and which have 
been paid by the offices on which they 
were drawn, and in due course 
charged to his account on the books 
of the department, that it should be 
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[§ 59] (5) Evidence. 


bonds. 


[§ 60] D. Deputy and Assistant Postmasters. 
While it was held under an earlier decision that un- 
der the postal regulations an assistant postmaster 
was not an officer of the government,*! the office of 
assistant postmaster is now recognized by law, and 


proved that he actually received the 
money therefor. U.S. v. Barker, 100 
Fed. 34, 40 CCA 264. 

{b] What constitutes variance.— 
The United States cannot recover in 
an action on the bond of a postmas- 
ter, for losses suffered by the post-of- 
fice department by reason of the pay- 
ment of fraudulent money orders by 
other offices, which fraud was made 
possible by defendant’s disregard of a 
regulation of the department requir- 
ing him safely to keep his book of 
money order forms, where the cause 
of action stated in the complaint is 
for the recovery of moneys received 
and collected by defendant, as post- 
master, from postage, the sale of 
stamps, envelopes, money orders and 
cards, and not turned over. U.S. v 
Kennard, 101 Fed. 39, 41 CCA 173. 

[ec] What does not constitute va- 
riance.—The declaration in an action 
on a postmaster’s bond, conditioned 
as required by statute for a money 
order office, alleged that the post- 
master did not perform all of the du- 
ties and obligations imposed upon 
him by the law and the rules and reg- 
ulations of the post-office depart- 
ment, in that he failed to account 
for a certain number of money orders 
of great value, namely of a value 
stated. In support of such declara- 
tion, a duly certified transcript from 
the books of the department, show- 
ing such orders paid and charged to 
defendant’s account, was introduced 
in evidence, together with proof of 
demand and refusal to pay the bal- 
ance thereby shown. In defense, evi- 
dence was introduced showing that 
the postmaster’s assistant had de- 
livered such orders in blank to a 
stranger, on his claim that he was 
an inspector, and that they had sub- 
sequently been filled out, and the 
postmaster’s signature thereto 
forged. It was held that such evi- 
dence did not establish a variance 
between the proof and the declara- 
tion by showing that the govern- 
ment’s cause of action was in tort, 
and not in contract on the bond, fora 
failure to account for the orders in- 
trusted to the postmaster’s custody, 
and that the direction of a verdict for 
defendant on that ground was error. 
U. S. v. Barker, 100 Fed. 34, 40 CCA 
264. 

48. See Bonds §§ 218-225; Evi- 
dence §§ 25-88. 

{a] Presumptions.—In an action 
on a postmaster’s bond in which a 
elaim for credits is set up, the fact 
that such claim has been rejected by 
the accounting officers justifies no 
presumption against it. Lie MiSs Arg, 
Swan, 8 N. M. 401, 45 P 980. 


cope See Bonds § 226; Evidence §§ 
89-162. 
fa] Admissibility in general.—In 


an action on a postmaster’s bond for 
loss of government money from a 
registered package, it was held that 
it was within the trial court’s dis- 
cretion to admit evidence that simi- 
lar magazines to the one substituted 
for the money in the package and 
nails similar to the one used by the 
thief in repacking it were in defend- 
ant’s post office. Deal v. U. S., 11 F. 
(2d) 3 [rev on other grounds 274 U. 
S. 277, 47 SCt 618, 71 L. ed. 1045]. 
[b] Evidence of what took place 
in office after it was turned over to 
defendant’s successor is inadmissible 
against him. 


General rules governing 
presumptions*® and the admissibility*® and weight 
and sufficiency®® apply in actions on postmasters’ 


POST OFFICE 


officers.” 


[§§ 59-60 


appropriations are made by congress for paying such 


Liability generally. It is very generally held that 


deputy or assistant postmasters are liable for losses 


53 
gence.° 


302, 76 CCA 181. 

[ec] Order of postmaster-general 
withholding commissions.—An order 
of the postmaster-general withhold- 
ing commissicns from a postmaster 
and allowing a stated compensation 
in place thereof, in consequence of al- 
leged false returns in his accounts, 
is competent evidence on the part of 
the government in an action by the 
government against the postmaster 
and his sureties on his bond to recoy- 
er money alleged to have been illegal- 
ly withheld. U.S. v. Dumas, 149 U. 
San28i, Use SCEaS 14) 3 jade meG ido pelts 
S. v. Dumas, 149. U.S. 278, 13.SCt 872, 
30 Teed (342. Save. Carlovitz 80 
Fed. 852, 26 CCA 188; U.S. v. Marks, 
5 Ariz.*404,°52 P 773. 

[d] Regulations of department.— 

In an action on a postmaster’s bond, 
it was not error to permit the reading 
into the record of the regulations of 
the post-office department, including 
regulations not mentioned in the com- 
plaint, defining a postmaster’s duties, 
obedience to which was guaranteed 
by the bond. Deal v. U. S., 11 F..(2d) 
3 [rev on other grounds 247 U. S. 
277, 47 SCt 618, 71 L. ed. 1045]. 
[e] Settlement with government. 
In an action against a postmaster 
and his bondsmen to recover for 
shortage in his accounts, on a cer- 
tificate of the postmaster-general, 
withholding certain commissions be- 
cause of alleged false returns dis- 
covered on a readjustment of defend- 
ant’s accounts, it is error to exclude 
testimony that defendant had a full 
settlement with the government when 
he retired from office. U. S. v. Mil- 
ler, 8 Utah 29, 28 P 957. 

{f] Transcript from post-office de- 
partment is admissible to show the 
indebtedness of the postmaster, al- 
though it does not contain a full copy 
of ‘his quarterly returns where in his 
return the postmaster himself strikes 
the balance and acknowledges it to be 
the amount of his indebtedness. The 
rule requiring the items in the orig- 
inal account to be certified and not 
the balance ascertained by the ac- 
counting officers has no application 
where the balance is struck by the 
postmaster himself. Lawrence v. U. 
S., 15 F. Cas. No. 8,145, 2 McLean 581. 

{g] Where treasury transcripts 
are offered in evidence, it is not nec- 
essary, to render them admissible, 
that they should contain the state- 
ments of credit claimed by the post- 
master and disallowed in whole or in 
part by the offices of the government. 
U.. Sev. EHodge,113 Hom: ICU Saaais; 
483, 14 L. ed. 231 (‘‘the objection, if it 
comprise either force or plausibility, 
is one strictly applicable to the com- 
pleteness or sufficiency of the docu- 
ments offered, and not to their compe- 
tency or legality’). 

50. See Bonds §§ 227-229; 
dence §§ 1730-1806. 

[a] Prima facie evidence.—(1) 
An order of the postmaster-general, 
reciting that he is satisfied that a 
certain postmaster has made false re- 
turns, and fixing a compensation 
which he deems reasonable, is not 
conclusive on the postmaster and his 
sureties in an action on his official 
bond to recover moneys alleged to 
have been illegally withheld accord- 
ing to such false returns, but such 
order is only prima facie evidence. 


Evi- 


Nagle v. U. S., 145 Fed. !U. S. v. Dumas, 149 U. S. 287,:13 SCt 


and injuries caused by their own defaults or negli- 
But it has also been held that to render this 
rule applicable it is essential that they should be 
duly appointed officers of the department recognized 
by law®* and that one who is not authorized to act 


S74, 37 Li edi 7375 VU. 2S.) Va. Dumas 
149° U.S. 278>=13" SCt) 872, 37 “iimed! 
734; Jaedicke v. U. S, 85 Fed. 372, 
29 “CCA -199%) U2 Siw,  CarlovitzNeeo 
Fed. 852, 26 CCA 188; U. S. wv. J, 
dicke, .73) Fed. 1005) U.S. vic Marks) 
5 Ariz. 404, 52 P 773. (2) After an 
account of a postmaster, regular on 
its face, has been adjusted and al- 
lowed by the proper accounting of- 
ficers, and fully paid, such officers 
cannot, after. the term of office has 
expired, evolve ex parte a balance in 
favor of the government, founded 
solely on a general and vague allega- 
tion of fraud, so as to make such 
balance prima facie evidence against 
the postmaster and his’ sureties. 
Such allegations must be specific, and 
sustained by competent evidence. U. 
S. v. Case, 49 Fed. 270; U. S. v. Hut- 
cheson, 39 Fed. 540, 2 LRA 805; U.S. 
vV. Hilliard 2622) Casi) No.) 1b,3@eqee 
McLean 324; U.S. v. Miller, 8 Utah 
PAA 122) Sse : 

[b]; Evidence sufficient to go to 
jury.—In an action on a postmaster’s 
bond, evidence that a registered mail 
package containing government mon- 
ey was rifled, and that the postmas- 
ter violated regulations defining his 
duty to protect such property, was 
held sufficient to take the case to the 
jury. Deak sv vU1Si. dle: We Goes 
[rev on other grounds 274 U. S. 
47 SCt 613, 71 L. ed. 1045]. 

51. Coleman v. Frazier, 38 S. Cc. L. 
146, 53 AmD 727. 

52. USCA tit 39 §§ 86-89; Mc- 
Boge v. U..S., 101 Hed. 821, 42,C6X 


53. Raisler v. Oliver, 97 Ala. 710, 
12 S 238, 38 AmSR 213; Maxwell v. 


MclIlvoy, 2 Bibb (Ky.) 211, 212; Bo- 
lan -v. Williamson,’ 8 7S) "Cy Tussasae 
Bolan v. Williamson, 2 S. C. L. 551; 


Whitfeld v. Le Despencer, Cowp. 754, 
98 Reprint 1344; Lane v. Cotton, 1 
Ld. Raym. 646, 91 Reprint 1332. 
“It is not only the postmasters, but 
likewise their deputies or assistants, 
who are known as acting under the 
provisions of this law. They are all 
recognized by the act; are under the 
same injunctions and penalties; and 
alike subject to the directions and in- 
structions of the postmaster-general. 
As such then, they cannot plead a 
want of privity between them and 
the party injured by their negligence 
and default in office. They ought not 
to be permitted to hide their conduct 
as officers and known agents execut- 
ing the duties of the office, under the 
supposed official existence of only 
one known acting agent inlaw... . 
There is no maxim of law less unex- 
ceptionable, upon the solid basis of 
right and sound policy, than that he 
who, for gain or a premium under- 
takes to perform an act or discharge 
a duty, and from negligence or culpa- 
ble omission suffers the interest and 
property of his employer to be de- 
stroyed or lost, is liable for the in- 
jury.” Maxwell v. MelIlvoy, supra. 
[a] Rule applied.—If a letter in- 
closing money is delivered to a dep- 
uty postmaster in the absence of the 
postmaster, and through his negli- 
gence the money is stolen before it 
reaches the person to whom it is ad- 
dressed, he will be liable in damages 
therefor to the person injured. Bolan 
v. Williamson, 3 S. C. L. 181; Bolan 
v. Williamson, 2 S. C. L. 551. 
ee Bolan v. Williamson, 3 S. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as deputy by any regular appointment or authority ~ 


but was merely occasionally employed and allowed 
by the postmaster to act in the office as an assistant 
or servant in receiving and delivering letters should 
not be held liable for a loss although occasioned 
solely by his own default.®> ~ 

Liability on bond. A postmaster who has repaid to 
the United States post office funds embezzled by an 
assistant postmaster cannot maintain an action 
against the assistant and a bonding company which 
has given security to the United States for the faith- 
ful performance of his duty by the assistant for the 
purpose of recovering the deficit, since the bond was 
given to, and for the protection of, the United States 
only.°® Where, however, the bond is given to the 
postmaster instead of to the United States, it has 
been held that a complaint in an action by the post- 
master against the assistant and sureties on his bond 
which alleges that the assistant postmaster had neg- 
lected actually and faithfully to account for stamps, 
moneys, and mail matter turned over to him by the 
postmaster and stating the amount of the shortage, 
sufficiently alleges a breach of the bond without an 
allegation of the assistant’s negligence.*? Neither 
the negligence or carelessness of a postmaster, ob- 
ligee in a bond given by an assistant postmaster, nor 
the incompetence of the principal in the bond con- 
stitutes a defense to an action on the bond for loss oe- 
easioned by the principal’s failure to account for 
funds coming into his hands.°& <A statute®® preserib- 
ing a three-year limitation for suits against sureties 
on a postmaster’s bond has no application to actions 
against sureties on a bond given to the postmaster 
by his assistant.®° 

Removal. An assistant postmaster can be removed 
by that authority only in which by law the power of 
appointment is vested.°t 

[§ 61] E. Clerks or Employees in Post Offices—1. 
Compensation. Statutes which in terms “authorize” 
the postmaster-general to classify and fix the salaries 
of clerks and employees of post offices do not confer 
a mere discretionary power but are held to impose a 


_ duty or obligation to classify and fix such salaries in 


the manner prescribed by the statute.°* The official 
position of a clerk in a post office and the amount of 
his salary must be determined by the roster of the 
office approved by the postmaster-general,®* and 


55. Bolan v. Williamson, supra. 

56. Wiles v. U. S. Fidelity, etc., | dred dollars. 
Co., 6 Alaska 48. Cl. 400. 

57. Lassetter v. Becker, 26 Ariz. 63. Jackson vy. 
224, 230, 224 P 810. 

58. Lassetter v. Becker, supra. | 

“A surety company’s ‘business is 
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not less than one thousand three hun- 
Belcher v. U. S., 


MS et cnc tml so} 
Barrett v. U..S., 37 Ct. Cl. 44; 
Veins joan Cie Ol: 


400, 422. 
“The legal right of an officer to the | to. 
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where he is borne on the roster as occupying a desig- 
nated position, he can recover only the salary at- 
tached to that position although he in fact performs 
the duties of a position to which a higher salary is 
attached.®* So it has been held that, where a postal 
clerk is lawfully employed in work that is not incon- 
sistent with his general business under his general 
employment as a postal clerk, he remains a postal 
clerk, and only entitled to compensation as such.®® 

Insufficient appropriation. Where by statute an 
appropriation has been made for the hire of tempo- 
rary and auxiliary clerks for a fiscal year, the post- 
master-general is not justified in incurring a defi- 
ciency in respect of their employment although the 
failure to ineur the deficiency will seriously cripple 
the service.*® The authority to employ, temporary 
and auxiliary clerks is dependent entirely upon an 
appropriation for that purpose, in view of a statute 
providing that no executive department shall expend 
in any one fiscal year any sum in excess of the appro- 
priations made by congress for that fiscal year.®7 

Fines. A statute giving the postmaster-general au- 
thority to fix the salary of post-office clerks confers 
no authority on him to i impose fines and enforce their 
collection from such salaries,*® and fines. imposed un- 
der invalid regulations providing for the imposition 
thereof may be recovered back.®® And it is of no 
consequence whether the clerk on whom the fine was 
imposed had notice of the regulation or not since a 
departmental regulation contrary to law is no regu- 
lation.*° 

[§ 62] 2. Liability—a. In General. Clerks are 
only bound to use such eare and diligence in the dis- 
charge of their duties as a prudent man exercises in 
his own affairs.7+ But where a clerk received a let- 
ter containing money to be sent by mail as a regis- - 
tered letter under a mutually mistaken belief that let- 
ters could be registered to the place to which it was 
addressed, and then on discovering the mistake with- 
out authority from the sender of the letter sent it by 
mail unregistered by direction of his superior officer, 
and it was lost, both he and the superior officer were 
liable to the sender for its value.*? 

[§ 63] b. On Bond.** Where, in an action to re- 
cover the penalty for breach of a bond given by a 
postal clerk, conditioned to discharge faithfully all 
the duties and trusts imposed upon hin, it is shown 


partment as occupying a lower posi- 
tion at a lower salary than the mini- 
mum salary of a superintendent of 
delivery, he cannot recover the salary 
attached to that office although he 
performed the duties pertaining there- 
Jaekson: VesUa S.,)-42 Cts Cle Sor 


34 Ct. 


Belcher 


essentially an insurance against risk, } salary of an office depends upon his 65 -Wells vo Us S449 1Cty Clhie4s: 

and is commonly called, and proper-j; being de jure an officer holding or [a] Rule applied.—Where, during 
ly so, ‘fidelity insurance.’’ The obli-]| entitled to hold the office.” Belcher | the period between Jan. 1, 1904, and 
gation sued upon may more properly | v. U. S., supra. Dec. 6, 1909, post-office clerks "were 
be termed a contract of insurance, [a] Conclusiveness of record of assigned to the duties of letter car- 


rather than a bond.’” Lassetter v. 
Becker, supra. 

59. USCA tit 39 § 40. 

60. Wills v. Hurst, 101 Tenn. 656, 


49 SW 740. 


clerk 


department.— Where 
contends that during certain 
years he was in fact a superintendent 
of delivery, although not designated 
as such, and defendants contend that 


a post-office | riers, and letter carriers to the duties 
of clerks, without any formal trans- 
fer from one branch of the service 
to the other, the clerks were not en- 


titled to recover additional compen- 


61. 17 Op. Atty.-Gen. 475. 

62. 19 Op. Atty.-Gen. 324. 

[a] Discretion in determining 
amount of compensation.—Under the 
act of March 2, 1889, enacting that 
superintendents of delivery are to re- 
ceive from one thousand three hun- 
dred dollars to not exceeding two 
thousand seven hundred dollars, and 
‘not exceeding forty-five per centum 
of the salary of the postmaster,” it 
was within the discretion of the post- 
master-general to fix the compensa- 
tion of all superintendents of deliv- 
ery at less than forty-five per cent 
of the postmaster’s salaries, but at 


as to certain other years the designa- 
tion was inadvertent and unintention- 
al, the record of the department must 
govern both for claimant and against 
him. Belcher v. U. S., 34 Ct. Cl. 400. 

64. See cases supra note 63. 

[a] Rule applied.—(1) Where a 
clerk is designated on the roster as 
“money order and stamp clerk,” the 
postmaster of the office cannot make 
him chief clerk, and the performance 
of the duties of the chief clerk will 
not entitle him to the salary of that 
office. Barrett v. U. S., 37 Ct. Cl. 44. 
(2) So also where the clerk is borne 
on the roster in the post-office de- 


sation for change of employment or 
for overtime work. Wells v. U. S., 
49 Ct. Cl. 48. 

66. 30 Op. Atty.-Gen. 157. 

67. 30 Op. Atty.-Gen. 157 

68. Sherlock v. U. S., 43 Ct. Cl. 161. 

69. Sherlock v. U. ce supra. 

70. Sherlock v. U. S., ‘supra. 

71. Dunlop v. Munroe, Sines en 
No. 4,167, 1 Cranch C. C. 686 [aff 7 
Cranch 242, 3 L. ed. 329]. 

72: Fitzgerald Vinee Surriliy 06 
Mass. 446. 

73. Bonds of: 

Deputy and assistant postmasters 

see supra § 60. 
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that he opened letters coming into his hands and stole 
the contents, it is no defense that the United States 
is not liable to the senders for the loss.7* But, in the 
absence of proof of special damages, the recovery 
upon the amount of the bond is necessarily remitted 
to a nominal amount in order to carry costs in favor 
of the United States.7° Where a post-office clerk or 
employee embezzles money contained in a registered 
letter or package, the United States may recover on 
his official bond the full amount lost if not in excess 
of the penalty of the bond, although it is only respon- 
sible in ease of the loss of a registered letter or 
package for an amount not exceeding fifty dollars.*® 
When recovery has been had by the United States, it 
holds the amount recovered above the amount it has 
paid upon a trust for the benefit of those injured,‘” 
and the money will be paid over to those entitled 
thereto.7* Where the bond makes no provision for 
apportionment of loss and there was no such identity 
between a company which insured the safe transmis- 
sion of the registered package stolen and defendant 
which insured the conduct of the postal employee as 
to risk or subject matter, as would warrant the right 
to contribution, there could be no apportionment of 
loss.7° Where an insurer of the safe transmission of 
registered packages indemnified the senders, the 
packages having been stolen by a post-office employee, 
and the United States for the benefit of the senders 
and insurer sued on the bond of such employee, the 
questions as to which insurer’s liability was primary 
are for determination by the chief postal inspector 
under statutes and postal laws and regulations, pro- 
viding for forwarding of moneys recovered to the 
chief inspector and directing that he shall determine 
upon satisfactory evidence the proper persons or 
owners to whom the-money shall be restored, and such 
questions cannot be determined by the federal dis- 
trict court in an action on the post-office employee’s 
bond.*° 


[§ 64] F. Letter Carriers—1. In City Delivery - 


Service—a. Employment, Removal, Suspension, and 


Letter carriers see infra § 72. 
Officers generally see Officers §§ 388— 
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trons of its post-office establishment 85. 


against theft by its unfaithful em- | 341. 


Reinstatement. Power is conferred by law upon the 
postmaster-general to employ carriers so far as the 
publie convenience may require,*! and he alone has 
the power to appoint earriers.*? Incident to the 
power of appointment is the power of removal®* or 
suspension.’ The power to remove or suspend ear- 
riers is vested in the postmaster-general alone,*° and 
a removal or suspension must be upon the direct order 
of the postmaster-general.°® A postmaster has no 
authority to remove or suspend a carrier without the 
approval of the postmaster-general,®* the approval 
of the first assistant postmaster-general being insuffi- 
cient.85 But it has been held under existing statutes 
and regulations that a removal by the first assistant 
postmaster-general, approved by the postmaster-gen- 
eral, is valid and effective.*® Notwithstanding a rule 
exists in the post-office department it has been held 
that no carrier shall be removed except for cause and 
on written charges; there is no provision of law 
which gives a carrier a permanent position, and the 
removal of a carrier is beyond review by the courts®® 
either by mandamus to reinstate®! or by compelling 
payment of salary as though the carrier had not been 
removed.°? A 
Reinstatement. The resignation of a letter carrier 
and its acceptance constitutes such a separation from 
his position as is contemplated by a civil service rule 
governing reinstatement and providing for the rein- 
statement in the departments in which they formerly 
served of men separated without delinquencies or 
misconduct on their parts from competitive positions 
upon certificates from the civil service commission.®? 
But under a civil service rule providing that any per- 
son who has been separated from the service by rea- 
son of a reduction of force specifically required by 
law may be reinstated without regard to the length 
of time he has been separated from the service, where 
certain carriers were separated from the service by 
the abolition of free delivery service at a designated 
town, by the postmaster-general, acting in the exer- 
cise of his discretion, the former carriers are not en- 


Corcoran’ v. U: S., 38) Cte @r 


[§§ 63-64 


449. ployees (U. S. v. U. S. Fidelity, etc., 


Postmaster see supra § 40. 

74. U. S. v. American Surety Co., 
163 Fed. 228, 89 CCA 658. 

75. U.S. v. American Surety Co., 
supra. 

Gwe Ocise Va Oa So eeudelity., ete., (Co: 
PAT MeO E16 We Sa eo Gelity, seve., 
Co. v. U. S., 246 Fed. 4338, 158 CCA 497; 
Us LSsitidelity, jete.) Cor v.' Ue S:, 9229 
Fed. 397, 143CGA 517; 23 Op. Atty.- 
Gen. 476 

fa] As otherwise expressed the 
right of recovery of the government 
upon a bond given by a postal em- 
ployee conditioned for the faithful 
performance of his duties is not lim- 
ited to the amount paid by the gov- 
ernment to its patrons, but extends to 
the full penalty of the bond, limited 
only by the amount of the actual in- 
jury suffered, not merely by the gov- 
ernment itself, but by its patrons. U. 
S. v. U. S. Fidelity, etc., Co., 247 Fed. 


16. 

{b] Basis of recovery.—The right 
of recovery is rested (1) on the legal 
right of an ordinary bailee for hire 
to recover the full value of the sub- 
ject of the bailment from one who 
has wrongfully converted it (U. S. v. 


wU, Sy Midetity;: ietc.,. Co:, 247 Bed) 16: 
U.S. Bidélity,. étc., Co: v. U. S., 246 
Fed. 433, 158 CCA 497), (2) and also 


upon the right of the United States, 
as parens patrie, and upon principles 
of public policy, in the performance 
of its moral duty to protect the pa- 


Co., supra; ee Op. Atty.-Gen. 476). 
ws. Vv. U. S. Nidelity,, ete:,'Co., 
247 Fed. 16. 
78. U. S. Fidelity, ere 


Comey. Ui: 
S., 246 Fed. 433, 158 CCA 497. 

Tal Payment of loss ng insurance 
company.—Where the sender of reg- 
istered mail stolen by a _ post-office 
employee has been indemnified by an 
insurance company, the United States 
will pay over the amount recovered 
to the insurance company. It has 
the right to protect insurer by way of 
subrogation in recognition of the 
same moral obligation, and the same 
principles of public policy, as in the 
case of the patron himself. U. S. v. 
U.S. Fidelity, ete., Co., 247 Fed. 16. 

79. U. S. Fidelity, "etc., Com vas: 
Sa 246 Fed. 433, 158 CCA 497, 

80. U.S. Vv! U. S. Fidelity, etc., Co., 
247 Fed. 16. 

81.. Hallenbeck ¥. U. S., 48 Ct. Cl. 
AO COLCOran™ Var MUSES. Costes 
3415 Dearie: Vv. Us.S% 186) Ct. Cl. 5. 

82> pCoreorant var Wiese.) oo Ci Ole 


341. 
Sai Beuhring Wee Ons t4b Oty Cle 
404. Corcoranyve Un s.,, 09), Cl nelu teak 
Deane sv Ue ss oO) Cte @ieno, lat 
“The power to remove or to reduce 
the number of carriers is necessarily 
implied in that officer whose duty 
it became to administer the law.” 
Dearie v. U. S., supra. 
woe Beuhring, v. Us Si; 45 Ct, Cle 


nh ee Beubring Ww. Us (S,145 (CESCE 
87. Beuhring v. U. S., supra; Cor- 
céoran: ¥. US. 38, Ce (Ches 41) 


dont Beuhrine va U. S. 45 Check 
89. Kellom v. U.S. 55 Ct. Ol. 174. 
[a] Reason for rule.—‘If the 


Postmaster General cannot authorita- 
tively act through his First Assist- 
ant in a matter referred to him by 
regulations, not inconsistent with 
law, but in ‘accord therewith, then the 
countless details of a large and in- 
creasing department would be quite 
beyond the range of physical per- 
formance, and public business there- 
in be in impossible confusion. The 
First Assistant Postmaster General, 
within the scope of his authority, 
acts for the department, and unless 
some positive law inhibits his action, 
or makes the personal action of the 
Postmaster General imperative, his 
conduct is binding upon the depart- 
ment and those dealing with him.” 
Kellomev.s U.'S:,955" Cte@lnl 74 sos 

90. Dearie v. Us Sis 6 SC Olea: 
See Kellom v. U: S., 55 Ct, Cha 
(apparently sustaining this view). 
But see U. S. v. Buffalo Postmaster, 
221 Fed. 687 (dictum not in harmony 
with this view). 

91. Dearie v. U. S., 36 Ct. Cl. 5. 

92. Dearie’ yv. U. S., supra: 

SS. 5NU) US Save Buffalo Postmaster, 
221 Fed. 687. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 64-70] 


titled to be reinstated on the reéstablishment of free 
delivery service in that town.°4 

[§ 65] b. Reducing Rating of Carriers. The pow- 
er conferred on the postmaster-general to employ 
carriers ineludes, not only the power to remove,?® but 
also the power to reduce carriers to the list of sub- 
stitutes,°® and, in the absence of evidence to the 
contrary, when a postmaster-general takes action of 
this character, it must be assumed that his discretion 
was lawfully exercised.°* Nevertheless, the only 
way in which the postmaster-general can legally re- 
duce a carrier from a higher to a lower grade and 
thereby reduce his salary is to proceed in the manner 
set forth in the statutes governing the matter.°® 
And if the statutes require tests of the efficiency of 
the carriers before reducing their rating, the post- 
master-general is without authority arbitrarily to 
change the rating without any test of efficiency.°®® 

[§ 66] c. Duties. The duty of collecting letters 
and packages to be registered, imposed on letter car- 
riers by the order of the postmaster-general of De- 
cember 5, 1899, is within the scope of the office of the 
letter carrier, and germane to the previous duties 
pertaining to it. . 

[§ 67] d. Hours of Work and Compensation—(1) 
In General. The right of a letter carrier to salary de- 
pends upon appointment, which is wholly a matter of 
statute.2 Under the existing statute carriers shall 
be required to work not more than eight hours per 
day,? except under circumstances elsewhere consid- 
ered,* and a postmaster is without authority to in- 
crease or diminish the number of hours constituting a 
day’s work as fixed by the statute.> Under its pro- 
visions the carrier is entitled to eight hours’ work and 
to his pay if work is not furnished to him,® although,, 
as elsewhere shown, the carrier is never entitled to 
pay for extra service unless actually engaged in 
postal duties.* A delivery carrier’s service may be 
made to begin when he arrives at the post office, and 
to end when he completes his delivery.* A collect- 
ing carrier’s service may be made to begin when he 
reaches the first mail box on each tour, and to end 
when he delivers such mail matter at the post office.® 

[§ 68] (2) As a Substitute. Where a letter car- 
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rier accepts the terms of an order which takes his 
name from the roll of regular letter carriers and 
places it on the roll of substitutes, without objection 
or protest, he thereby assents to the arrangement, and 
cannot recover the compensation of a regular carrier 
while paid for his services as a substitute.1° He 
must stand on the kind of service which he agreed to 
enter and for which he had been compensated.1! So 
a substitute cannot recover for the time when he is. 
required to report and hold himself in readiness for 
assignment to service,!* nor for the time spent by 
him in qualifying himself to perform the service 
when the regular letter carrier ceases to perform it.1? 

[§ 69] (3) During Suspension. When a letter 
carrier is suspended, nothing being said as to depriva- 
tion of pay, and is afterward restored to duty, he is. 


_entitled to his pay during the period of suspension.* 


In order to deprive him of his statutory compensa- 
tion, two things, it is said, are essential: (1) That 
the power so to do must be lodged directly, or by 
necessary implication, in some official hands.!® (2) 
That the power must be exercised actually and ex- 
pressly, and not directly or by implication.1® 

[§ 70] (4) For Extra Service—(a) In General. 
The exception in the so-called Kight Hour Law,?* it 
is said, does not authorize a postmaster to employ 
a letter carrier to work more than eight hours a day 
except where the same may be required by the publie¢ 
service.1® To entitle carriers to extra pay under this: 
statute, they must be actually “employed,” that is to: 
say, actually engaged in performing services for the 
post office,’® and the employment must be for the 
benefit of the government,?° and not for the conven- 
ience of the carrier.2+ So also these services must 
be performed with the knowledge and consent of the 
postmaster,?* because otherwise the government 
would not be a party to any contract of employment 
therefor.22 However, letter carriers will be consid- 
ered as “employed” within the meaning of the act, 
and entitled to extra pay, either where the postmaster 
requests or directs the services to be performed?# 
or where in good faith they perform postal duties 
more than eight hours a day with the knowledge and 
consent of the postmaster.*> And while subordinates 


94. 22 Op. Atty.-Gen. 663. 14. Steele v. U. S., 40 Ct. Cl. 403;] and not required to remain in~ or 
[a] The reason is that the reduc- | Corcoran v. U. S., 88 Ct. Cl. 341. about the nost office. U. S. v. Mc- 
tion of force referred to must be one 15. Corcoran v. U. S., supra, Crory, 119 Fed. 861, 865, 56 CCA 373; 
required by law, and not one which 16. Steele v. U. S., 40 Ct. Cl. 403;] U. S. v. Langston, 85 Fed. 61:3, 29" CCA: 


is caused by the exercise of the dis-| Corcoran v. U. 
cretionary power vested in an ex- LZ. 


ecutive officer. It must be a reduc- 


Sis Sut. Climo sdrn 
USCA tit 39 § 117 (carriers in| (2) 
the city delivery service Shall be re- 


3793 <—Kranklin va Uie/S:, 84. Ct) (Cl. 526: 
“The fact that during the time 


he was so waiting to be employed the 


tion which, under the law, is compul- 
sory, and not one which ir ee aoe 
22 Op. Atty.-Gen. 663, 664, 5. 

95. See supra § 64. 


96. Dearie v. U. S., 36 Ct. Cl. 5. 

97. Dearie v. U. 's., supra 

98. Spanhake v. U. 'S., 55 Ct. Cl. 
70. 

99. Spanhake v. U. S., supra. 


Li National Surety Co. v.. U. S., 
129 Fed. 70, 68 CCA 512. 
Hallenbeck v. U. S., 48 

1 Rushave, Us Savios. Ct... Cl. 
SU SCAM TSI msa LUT. 

4 See infra -§ 70. 

See Rushey, Usswooue nel 

6. U. S. v. Gates, 148 U.S. 1 
SCt bidOm one lu eds 396; Rushey vi U.S 
5 Peale one ve Une sti voa, us 


[Tal ‘In other words he is entitled 
to a day’s work and pay therefor in 
each day whether actually employed 
or not. King v. U. S., 32 Ct. Cl. 234. 

7. See infra § 70. 

SimeiSewilletvatUss:, comets Cl. a495. 

9. Seville v. U. S., supra. 


10;) (Dearie v./U. S:,; 36°Ct. Cl, 5. 
11. Dearie v. U. S., Re 

12. Dearie v. U. S., su 

13. Kingston v. U. S., 44 Ch. Cl. 44. 


quired to work not more than eight 
hours a day, except in cases of emer- 
gency or if the needs of the service 
require and it is not practical to em- 
ploy substitutes). 

UST RUS ive Wi oro seus hia 

“The eight-hour law was not in- 
tended as a door of evasion whereby 
a postmaster can bring into his of- 
fice additional clerks for additional 
pay; but where the necessities of 
an office require the services of the 
carriers after their own work is done, 
they will be entitled to additional 
compensation for all in excess of 
eight hours.” Post v. U..S., 27 Ct. Cl. 
244, 245 [aff 148 U. 8. 124, OES OL 567, 
Baaneds 392]. 

LOS Ue S. Vewmeost, 48 We Sila 13 
SOU S6irow waved mova Latte2 ie Ct. Cl: 


244]; U.S. v. McCrory, 119 Fed. 861, 
56 MOCCAM a Louse Sams lansstony sp 
Wed. 613,, 29 CCA 379; Franklin v. 


526; Seville v. U.S, 
Si) Chas CIC Ie eh lisior au, Leash ase) (Gar 
Clea icine: vel. s:.802) Ob. Cliz34: 

{a] Intervals between trips.—(1) 
Under the-statute a carrier is not en- 
titled to extra pay for the short inter- 
vals, or “swings,” between his trips, 
when not actually employed in work, 


Wi Ss 34nCts Cl. 


postmaster could have summoned him 
to duty tends strongly to show that 
during such interval he was not em- 
ployed, .and not at all that he was 
employed. The fact that during the 
time he was so waiting he could not 
and did not obtain other employment 
may raise an equity in his favor, but 
in no wise proves that during the in- 
tervals for which he claims pay he 
was employed.” U. S. v. McCrory, 
supra. 

20. King v. US. 32 Cty Cliy2s2:- 

King v. U. Sg. supra. 

22 URS ROSteas U. S. 124, 13: 
SCt 567,-37 Li. ed. 392 Pattee CGRer 
244]; Franklin v. U. S., 34 Ct. Cl. 526; 
Seville v. U. S., 33 Ct. Cl. 495; Rush 
Ves Uo Sapsoncte eld ia luaibe yaven ile 
ye) ees elk ate 

[a] Presumptions as to knowledge 
and consent.—Knowledge and _ con- 
sent cannot be presumed or implied in 
the face of instructions from the 
post-offce department, or the post- 
master, of which the carrier has no- 
tices | Seville v. ‘U.US:, 33) Ct. Cl. 495. 

235) Launey Vv. Urcs.,.32 CG) Cl 259% 

24) RUSH EV. Ua loon OloL@lamalnie. 
Laurey v. U. S., 32 Ct. Cl. 259. 

25.” Rush wo Us. S57 33 Ct Cl 41 7@ 
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have no authority to require overtime from letter 
carriers without the consent of the postmaster, 
when overtime has been necessarily made under the 
supervision of subordinates who report the fact to 
the postmaster and he takes no steps to check or 
otherwise regulate such overtime, his consent thereto 
must be presumed.** So it has been held that, where 
extra services are performed at the request of the 
postmaster, the carrier will be entitled to extra pay 
although the postmaster understood that the services 
were to be voluntary?® or although he forbade the 
carriers to register overtime,*® since he is without 
power to require actual services without compensa- 
tion contrary to the intent of the statute.®° 

Character of employment. Inasmuch as the statute 
does not say how the carrier must be employed, or of 
what such employment is to consist, to entitle him to 
extra pay, it is necessary only that he should be a 
letter carrier and be lawfully employed in work that 
is not inconsistent with his general business under his 
employment as a letter carrier.*! And a claim for 
extra services and pay may include an employment of 
a letter carrier, not only in the delivery and collec- 
tion of mail matter,?? but also for work done in the 
post office during the intervals between trips for de- 
livering and collecting mail matter, which is author- 
ized by the postal regulations and required by the 
postmaster.?3 

Method of computing overtime compensation is 
fixed by statute.*4 

Set-off against claim for overtime. Under the pro- 
visions of the statute, if a letter carrier be employed 
in excess of eight hours on any day during the month 
he is entitled to extra pay therefor, although during 
the residue of the month he may have worked less 
than eight hours each day.*® And the government 
cannot set off against a claim for extra hours’ work 
on certain days a deficit of hours occurring because 
the carrier worked Jess than eight hours on Sundays 
and legal holidays.2® The only set-off that can be 
maintained is when the carrier is absent from duty 
without leave.*? 


To same effect Laurey v. U. S., 32 Ct. 36. 
Cl. 259 (where carriers ask permis- Sle wl: 
sion to render extra services and the 38. 
postmaster consents thereto, nothing 


POST OFFICE 


U. S. v. Gates, supra. 41. 
Siva Gates, sunre 
Kingston vy. U. 
Alderman v. U. S., 


“ = ae 


1. 


Substitute carriers. The statute under considera- 
tion is, in terms, limited to letter carriers, and it does 
not authorize the giving of extra pay to substitute 
letter carriers for work in excess of eight hours.*® 

[§ 71] (b) Waiver. The compensation of a letter 
carrier for services in excess of eight hours a day is 
fixed by statute,*® and not by contract, and a post- 
master has no authority to increase or diminish it, 
or to take it away, even though the carriers consent 
to serve without compensation.*® 

[§ 72] e. Bonds and Liability Thereon.*1 The 
bond by statute required of a letter carrier+? extends 
to and covers all duties prescribed by subsequent 
legislation or regulation of the same kind as those 
previously pertaining to the office, which are within 
its scope and naturally belong to its business.** The 
sureties on a carrier’s bond are lable for his embez- 
zlement of private funds collected by him for trans- 
mission to senders of C. O. D. parcels delivered by 
him,** and the United States may maintain an action 
against a surety for money embezzled by the carrier 
from registered letters although the owners of the 
letters have made no claim against the government 
for indemnity and nothing has been paid to them.*® 

[§ 73] 2. Rural Letter Carriers. The postmaster- 
general is authorized by law to appoint rural letter 
carriers.4® The amount of the salary is fixed by stat- 
ute according to the length of the route.47 Upon the 
appointment of rural delivery carriers, the agents of 
the department estimate the length of the routes, and 
the carriers are assigned to the different classes ae- 
cordingly.*® Where a rural delivery route is found 
by actual measurement to be longer than its distance, 
estimated at the time of the carrier’s appointment, 
the postmaster-general may correct the error so as to 
bring the carrier into the class in which the distance 
traveled entitles him to be,*® but the carrier cannot 
maintain an action for back pay during the period of 
the mistake.°° 

[§ 74] G. Railway Postal Clerks.°1 The appoint- 
ment of one as a railway postal clerk without a civil 
service examination at a time when such examination 


Liability on emera! bongs gen- 
erally see Officers §§ 388—44 

44 Ct. Cl. 44; 42. USCA tit 39 § eT (Ccoauteli 
ie Ct. Cl. 35, 43. all letter carriers to give bond with 
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being said at the time about the com- 
pensation therefor, they will be en- 
titled to extra pay). 

26,7 Seville vo U.S; 33. CtCl. 496. 

27. Chicago Letter Carriers v. U. 
Secrets Cli bad, 

287) Waurevaw. Wes. oct Cl. 2b9% 

29. Laurey v. U. S., supra. 

30. Laurey v. U. S., supra. 

Ble ws ny OSe, 148 U. PS. 124, 13 
DOE DGN,). 071.71. ed. 3:99 Laff PAE SOT MONG 
244]; Laurey Vv. LOPS HieS77 OUR CIE aay 

32. U.S. v. Post, 148 U. S. 124, 13 
She BOnetat La eG sue (Path 20 i@taeed, 
44] 


33. U. S. v. Post, supra. 

34. USCA tit 39 § 117 (in comput- 
ing compensation for overtime, the 
annual salary or compensation of the 
carrier shall be divided by three hun- 
dred and six, the number of working 
days in the year, less all Sundays and 
legal holidays, and the quotient thus 
obtained will be the daily compensa- 
tion, which, divided by eight, will 
give the hourly compensation for 
such overtime services). 

[a] Decisions based on previous 
statutes.—Post v. U. S., 27 Ct. Cl. 244 
[aff 148 U. S. 124, 13 Sct 567, 37 L. ed. 
392]. 

65.) WU. S..V. Gates, 148 U.S. 134, 13 
Sek HO weet C006. Latt2i CusCl, 
244). 


“Routes of carriers are arranged 
as the result of practical tests, and 
no carrier is assigned to do or per- 
form an excessive amount of service. 
He is assigned to cover a certain 
amount of territory in the delivery 
of mail matter which the practical 
tests have shown he is able to do 
within the eight-hour limit, and he is 
not expected nor allowed to go be- 
yond that limit. If, therefore, a sub- 
stitute requires more time to per- 
form the duties of his principal and 
receives the full amount of pay al- 
lowed his principal under the postal 
laws, can anyone justly claim that 
such’ substitute should receive a 
greater amount of compensation sim- 
ply because he is less proficient as a 
carrier of mails?” Alderman v. U. 
S., Supra. 

39. See’ supra § 70. 

40.) RUS WU. Sy eo eOunClanazs 
[rey. 33 Ct Clea 74. 

[a] Reason for rule.—‘“‘The extra 
pay, like the salary, is fixed in the 
statute as the measure of compensa- 
tion for the services to be rendered 
and is designed to secure efficiency in 
the public service. That being so, 
to diminish or take away such extra 
pay would be against public policy.” 
Rush Vv. U.ss:, obo Ct. Cle 222) 0240 ess 
CtiiCl 470 


sureties approved by the postmaster- 
general for the custody and delivery 
of all mail matter, and the faithful 
account and payment of all money re- 
ceived by them). See Dearie v. U. S., 
DONG te CLM: 

43. National Surety Co. v. U. S., 
129 Fed. 70, 68 CCA 512 (the duty of 
collecting letters and packages to be 
registered which were imposed on 
letter carriers by the order of the 
post-office department during the 
term of the bond is within the scope 
of the office of a letter carrier and 
germane to the previous duties per- 


taining to it). 
S. v. Bloys, 19 F. (2d) 364. 

45. National Surety Co. v. U. S., 
129 Hed. 70, 738,63 CCA 512. 

SUN bailee may maintain an action 
of trespass, of trover, or of conver- 
sion against a wrongdoer for his dis- 
turbance of his possession of the 
property.” National Surety Co. v. U. 
S., Supra. 

46. Hallenbeck v. U. S., 48 Ct. Cl. 


47. USCA tit 39 § 197. 
48. Hallenbeck v. U. S., 48 Ct. Cl. 


49. Hallenbeck v. U. S., supra. 
50. Hallenbeck v. U. S., supra. 
51. As passenger see Carriers § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is not required by statute is valid®? although he 
does not take the oath of office and enter upon his 
duties until after a date when a civil service examina- 
tion is required as a preliminary to the making of an 
appointment.*? 

Compensation. By an existing statute railway 
postal clerks are divided into two classes, and seven 
grades, and the salary for each grade is designated by 
the statute.°* In construing a former statute®® it 
was held in one decision that the statute authorized 
and fixed the compensation of railway postal clerks 
and constituted an express contract and that the 
postmaster-general could not, by his appointment, 
either detract from or enlarge the compensation ;°% 
but in other decisions the contrary view was main- 
tained.®? 

Traveling expenses. Formerly railway postal 
clerks were under necessity of paying their own 
traveling expenses;°* but under an existing statute, 
in addition to the salaries provided by law, the post- 
master-general may make allowances for traveling 
expenses not exceeding in the aggregate the sum an- 
nually appropriated to railway postal clerks, and in 
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no case may such allowance exceed three dollars per 
day.°® 

[§ 75] H. Navy Mail Clerks. Under a statute 
providing that enlisted men of the United States 
navy may upon selection of the secretary of the navy 
be designated by the post-office department as navy 
mail clerks,®° absolute power is conferred upon the 
postmaster-general and seeretary of the navy to des- 
ignate in their uncontrolled discretion navy mail 
clerks,®+ and the special designation by the post- 
master-general of a navy mail clerk for the Atlantic 
Fleet after his selection by the secretary of the navy 
but without the promulgation by the secretary of the 
navy of a general regulation covering the designa- 
tion of a navy mail clerk for the Atlantic Fleet is 
valid.°? 

[§ 76] I. Post-Office Inspectors. Under regula- 
tions of the post-office department so providing, a 
post-office inspector cannot recover pay for such time 
as he was excused from performing the duties of his 
office by reason of sickness,°* although there is no 
express statutory authority for the regulation.’4 


V. POSTAGE®® 


[§ 77] A. Rates. Congress has divided mailable 
matter into several classes,and prescribed the rates 
of postage to be charged for each class.°°® 

[§ 78] B. Payment. Except in certain cases spe- 
cially provided for by law, postage on all matter is 
required to be prepaid by stamps at the time of mail- 
ing.®* Under a statute providing that all mail matter 
of the first class upon which one full rate of postage 
has been prepaid shall be forwarded to its destina- 
tion, charged with the unpaid rate to be collected on 
delivery,*® letters on which postage has not been fully 
prepaid at the time of mailing them should be charged 
at the office of delivery only with the amount of the 


VI. POSTAGE STAMPS, STAMPED 


[§ 79] A. Stamps. The postmaster-general is re- 
quired to prepare postage stamps of suitable denomi- 
nations,’? and they shall be furnished by the post- 


deficiency.®® A letter on which postage has not been 
fully paid may be retained until such payment is. 
made.*° 

Recovery of postage paid by mistake. Where 
newspapers intended for shipment by express were 
sent to the station in the same conveyance as those 
intended for mailing, and on the failure of the ex- 
press company to take charge of them were weighed 
and shipped by mail, the amount paid for the trans- 
portation of such papers was not paid under a mis- 
take which entitles the publisher to recover either the 
total sum or the difference between that sum and the 
express rates on the newspapers so transported." 


ENVELOPES, AND POSTAL CARDS 

master-general to all postmasters and kept for sale 
at all post offices.7? He has power to prescribe regu- 
lations requiring postmasters to make proper returns 


52. 19 Op. Atty.-Gen. 410. 

53. 19 Op. Atty.-Gen. 410 (mere 
fact that he did not take the pre- 
scribed oath until after the date when 
a civil service examination was re- 
quired does not, in any way, affect the 
completeness and finality of the ap- 
pointment). 

54. USCA tit 39 § 610. 

55, 1. So Rev... St. 8 4025 "(The 
Postmaster-General may appoint 
clerks for the purpose of assorting 
and distributing the mail in railway 
post-offices, each of whom shall be 
paid, out of the appropriation for the 
transportation of mail, a salary at the 
rate of not more than one thousand 
four hundred dollars a year each to 
the head clerks, nor more than one 
thousand two hundred dollars a year 
each to the other clerks’’). 

56. Hartman v.'U. S., 40.Ct. Cl. 133. 

Die scleeson vy. Un S...26 Ct, Cl. 207; 
Gleeson ve U. S:, 22 Ct. Cl. 82 [rev 
on other grounds 124 U.S. 255, 8 SCt 
602, 31 Li. ed. 421]. 

58. Parshall v. U. S., 147 Fed. 433, 
uh CCA 457; Hartman: v. Un .S.,,.40 
Cie Claus 3: 

[a] In support of this view it was 
said: (1) That the appropriation acts 
appropriating for actual and neces- 
sary expenses of general superintend- 
ents and “railway postal clerks, while 
actually traveling on business of the 
department and away from their sev- 
eral designated headquarters” by 
their own language exclude railway 
postal clerks traveling in the dis- 
charge of their ordinary duty. Hart- 


maniuy. Ui S540 Ct Cli 133. (2) And 
that a railway postal clerk is not ‘“‘an 
officer, clerk, or employee” traveling 
“under the order or direction of the 
postmaster-general,’”’ within the in- 
tent of Post-Office Reg. § 11. That 
regulation refers only to officers de- 
pele for special duty. Hartman v. 


S., supra. 

59.) USCA tit-39 $9633: 

60. USCA tit 39 § 134. 

61. 31 Op. Atty.-Gen. 320. 

62. 31 Op. Atty.-Gen. 320. 

GSr Pe snranienv Wis 7 140; Ota ellos 
64. Small v. U. S., supra (while 


the head of the executive department 
of the government is limited in his 
acts by the law, he heed not show ex- 
press statutory authority for an ad- 
ministrative detail incident to the 
power conferred). 

65. “Postage” see ante p 1121. 

66. USCA tit 39 §§ 280, 281, 283, 
284, 287-291, 2938, 296-299. 

67. USCA tit 39 §§ 271, 280, 282, 
293) 295. 

{a] Purpose of statute.—This is 
for the two-fold purpose of guarding 
against the loss to the government 
which would inevitably ensue under 
any credit business, and to simplify 
the postal service and minimize the 
expenses connected therewith. 25 Op. 
Atty.-Gen. 354. 

68. USCA tit 39 § 275. 

69. 14 Op. Atty.-Gen. 186. 

[a] “One full rate of postage’ de- 
fined.—This term means simply the 
amount of postage required to be paid 
for a half ounce of such matter 


(namely three cents), and the statute 
applies whenever a letter exceeding 
a half ounce in weight, or which needs 
three cents postage (one full rate), 
which has been paid, is deposited in 
the post office for mailing. In such 
case, although full postage, or the 
amount chargeable, may not have 
been paid on the letter, it is the duty 
of the postmaster at the mailing office 
to forward the same to its destina- 
tion “charged with the unpaid rate.’’” 
14 Op. Atty.-Gen. 186. 

[b] “Unpaid rate” defined.—These 
words as used in the statute signify 
such rate or rates of postage as had 
not been paid on the letter or other 
matter at the time of mailing it, and 
with which it was then chargeable by 
law, in addition to the rate or rates 
of postage that had been paid thereon. 
Thus, if a letter weighing an ounce, 
on which but one rate (three cents) 
was paid, was deposited for mailing, 
inasmuch as a letter of that weight 
is chargeable, under the provisions of 
§ 156, with two rates (six cents), the 
unpaid rate on the letter so deposited 
would be three cents, a sum which, 
with the rate already paid, would 
make up the full amount of postage 
authorized to be charged at the mail- 


ae office. 14 Op. Atty.-Gen. 186, 187, 
70. 16 Op. Atty.-Gen. 5. 


Tipe sOUrnal Cues OO Ve 
U.S. 581, 41 SCt 202, 65 L. 
[att 53 (Cty Cl. 6124 

72. USCA, tit 39 § 351. 

73. USCA tit 39 § 861. 


S., 254 
ed. 415 
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of sales of stamps at their respective offices, and 
such regulations have the force of law,** and each 
postmaster shall be held accountable for all such 
stamps and envelopes furnished to him.7° The only 
disposition that a postmaster can make of stamps 
intrusted to him is the sale thereof at their face 
value for cash to third persons,‘® and they cannot be 
sold for any larger or less sum than the values indi- 
cated on their faces.*7 

Sale of “specimen” stamps. The sale of newspaper 
and periodical stamps as a “specimen” under order 
of an assistant postmaster-general to all persons will- 
ing to pay face value therefor, in accordance with a 
circular sent throughout the community, never ean- 
celed or repudiated by the postmaster-general, 1s not 
unlawful, and the government, having ratified the 
sale by accepting the proceeds thereof, cannot main- 
tain replevin for the recovery of the stamps so sold 
on the theory that they were stolen, embezzled, and 
purloined from the United States and are still its 
property.‘ 

Defacing or canceling stamps. By statute stamps 
are to be defaced by the postmaster at the mailing 
office in such manner as the postmaster-general may 
direct,‘® and under a statute relating to the method 
of canceling stamps*®® the postmaster-general is au- 
thorized to substitute for the black printing inks and 
writing fluids used under the postal regulations any 
canceling ink which is uniform and which actual 
experiment and test have shown to his satisfaction 
to be best calculated to guard against fraud, and to 
order its use in all post offices where stamps are can- 
celed.*+ 

As securities. Postage stamps are not securities of 
the United States within the meaning of a statute re- 
quiring the name of each person whose portrait shall 


VII. MONEY 


[§ 82] A money order is an order for a speci- 
fied sum of money, not less than, or exceeding, the 
amounts designated by statute, made out at a mon- 
ey order office, on a blank form prescribed by law 
and the post-office regulations, and payable at some 
other money order office.°® The money order service 
is merely an incident of the postal system and was 
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be placed upon any of the plates for securities of the 
United States to be inscribed below the portrait.®? 
And the postmaster-general is not obliged to insert 
names of persons in connection with portraits on 
postage stamps.** So also canceled postage stamps 
are not securities or obligations of the United 
States$* within statutes forbidding the making of 
anything in the likeness of, or similitude to, the 
“Securities” of the United States®® and declaring that 
securities of the United States shall include stamps.°® 
It has been held otherwise, however, in respect of 
uncanceled obsolete postage stamps which resemble 
in general appearance ordinary postage stamps, and 
which are caleulated to mislead the casual observer 
into thinking that they are ordinary postage stamps, 
and susceptible of use as such.’? 

[§ 80] B. Stamped Envelopes. The postmaster- 
general is required by law to provide suitable letter 
and newspaper envelopes, to be known as stamped 
envelopes, and to sell the same, as nearly as may be, 
at the cost of procuring them, with the addition of 
the value of the postage stamps impressed thereon.®® 
And no stamped envelopes or newspaper wrappers 
shall be sold by the post-office department at less (in 
addition to the legal postage) than the cost, includ- 
ing all salaries, clerical and other expenses connected 
thereto®® except that authority is given by statute 
to sell them at a discount to certain designated agents 
who will agree to resell them without discount under 
rules to be prescribed by the postmaster-general.®°® 

[§ 81] C. Postal Cards.9! The statute authoriz- 
ing and directing the postmaster-general to furnish 
and issue postal cards®? imposes on him the duty of 
issuing postal cards and charges him with responsi- 
bility as to their quality.9* 


ORDERS®+* 


inaugurated to enable the citizens to transmit safely 
through the mails small sums.°® The person who 
purchases the money order is known as the remitter, 
and the person to whom it is payable as the payee.®? 
A money order is issued along with what is termed 
in the postal service a “letter of advice.’’®§ 
Indorsement. The provision that the payee may by 


74. U.S. v. Foster, 233 U.S. 515,| master for special request envelope | convenience and provides for the 
34 SCt 666, 58 L. ed. 1034 [rev 211] see 17 Op. Atty.-Gen. 526. transfer of money by mail is undoubt- 
Fed. 206]. 89. USCA tit 39 § 362; 25 Op.|edly a proper exercise of the power 

75s 8 WIS CASTItCS9 sek. Atty.-Gen. 354. conferred upon Congress by the Con- 

Liability for destruction or theft 90. USCA tit 39 § 363. stitution ‘to establish post offices and 
of stamps see supra §§ 35, 42. _ 91. Contracts for postal cards see | post roads.’ Const. art. 1, § 8.” Bol- 

76. U.S. v. Douglass, 33 Fed. 381.| infra § 84. ognesi v. U. S., 189 Fed. 335, 336; 172 

{a] Thus he cannot use them in 92. USCA tit 39 § 356 (in order to} CCA 67, 36 LRANS 143 [certiorari den 


the purchase of goods or in payment 
of debts, nor can he purchase them 
from himself for any such purpose. 
U.S. v. Douglass, 33 Fed. 381. 

LHe OS CIS AE. “BIE TS KOE Ay (Ojox 
Atty.-Gen. 354. 

78. U. S. v. Walter Scott Stamp 
Co., 87 Fed. 721. 

79.) USCAttit: 39) § 365. 


80. USCA tit 39 § 367. 

Si; 18 Op. Atty.-Gen, 131. 

82. 26 Op. Atty.-Gen. 231. 

83. 26 Op. Atty.-Gen. 231. 

84. 27 Op, Atty.-Gen. 125; 20 Op. 

Atty.-Gen. 691. 

85. USCA tit 18 § 292. 

86. USCA tit 18 § 261. 

87. 28 Op. Atty.-Gen. 201. 

SS7 USCA tit 139) §: 3545 7,25 Op. 


Atty.-Gen. 354; 
App. (D. C.) 461. 

[a] “Special request envelope.”’— 
(1) Power to issue under earlier stat- 
ute see 21 Op. Atty.-Gen. 119. (2) 
Liability of postmaster for embhezzle- 
ment of money paid to assistant post- 


om eeR Vie Wiser 


facilitate letter correspondence, and 
to provide for the transmission 
through the mails at a reduced rate 
of postage, messages, notices, and 
other short communications, the post- 
master-general is authorized and di- 
rected to furnish and issue to the 
public postal cards with postal 
stamps impressed upon them, of such 
quality, form, and size as he shall 
deem best adapted for general use). 


93. Thomson vy. U. S., 37 App (D. 
C.) 461. 
94. Cross references: 


Embezzlement of money order funds 
see infra § 233. 

Liability of postmaster and sureties 
foe money order funds see supra § 

Orders forbidding payment see infra 


95. U.S. v. Long, 30 Fed. 678, 679. 
See generally USCA tit 39 §§ 711, 716, 
(ORTH IPAD,, 

[a] Constitutionality of statutes. 
—‘That which promotes the public 


223 U. S. 726 mem, 32 SCt 525 mem, 
56 L. ed. 682 mem]. 

96. Jaselli v. Riggs Nat. Bank, 36 
App. (D> [CS '59," 13d | IANS SiGes 
AnnCas1912C 119. 

“A post office money order is a 
method provided by the Federal gov- 
ernment to insure greater security 
in the transmission of money. It is 
in common and daily use in business 
transactions and is particularly use- 
ful in the transmission of small 
amounts of money.” Gingras v. Lins- 
Cott; 44 RR. D112) 1S Gi Al ope 

97. U. Si v. Long, 30) Med? 678: 

98. U.S. v. Long, supra (this is a 
letter or notice, partly printed and 
partly written, bearing the same num- 
ber and date as its corresponding 
money order, and is issued to the 
paying postmaster, for the purpose 
of informing the latter as to the name 
and residence of the remitter and the 
payee of the order. It is used to as- 
sist the paying postmaster in the 
identification of the payee of the or- 


; ————— Se ee a ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 82-83] 


written indorsement direct it ta be paid to any other 
person®® does not require that the indorsement. shall 
be by the hands of the payee, but it will be sufficient 


if the payee directs another to indorse his name on — 


the order.+ So also by the express provisions of this 
statute? more than one indorsement of a money order 
renders the same invalid and not payable. 

Negotiability. Post-office orders are not negotiable 
instruments? subject to the defenses permitted to 
bona fide holders for value by the law merchant,°® and 
necessarily whoever takes one is charged with knowl- 
edge of that fact.® 

Recovery by United States of wrong or fraudulent 
payment. Under a statute providing that, where 
money of the post-office department has been paid 
to any person in consequence of fraudulent represen- 
tations, or by the mistake, collusion, or misconduct 
of any officer or other employee in the postal service, 
the postmaster-general shall cause suit. to be brought 
to recover such wrong or fraudulent payment,’ the 
United States may recover the amount paid out on 
money orders fraudulently issued from the persons to 
whom it was paid regardless of the good faith of such 
persons in acquiring the orders.§ 

Liability of government in case of wrong payment. 
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Under Postal Reg. (1902) § 1006 the post-office de- 
partment disclaims any responsibility after a money 
order has once been paid, “but in case of wrong pay- 
ment it will endeavor to recover the amount for the 
owner, provided such wrong payment was not brought 
about ‘through the fault of the remitter, payee, or in- 
dorsee.”® 

Repayment of order. Vader a statute providing 
that the postmaster issuing a money order shall re- 
pay the amount of it upon application of the person 
who obtained it, and the return of the order,1°® the 
remitter of the order cannot revoke it and demand 
back his money against the will of the payee after it 
has come into the possession of the latter, since by the 
express provisions of the statute, to enable the former 
to obtain a repayment of the funds deposited, he 
must produce the order.tt The payee of the order, 
upon complying with the requirements of the law 
and of the regulations of the post-office department, 
is entitled to payment of the money on demand;+? 
and the remitter of the order cannot, previous to its 
being paid, by any notice that he may give to the office 
at which it is payable, forbid the payment thereof to 
the payee.?? 


VIII. POSTAL REVENUES, PROPERTY, FUNDS, AND ACCOUNTS 


[§ 83] Post-office money order funds are part of 
the public moneys of the United States.14 By the 
provisions of existing statutes, the “revenue” of the 
government, or any part thereof, “may” be deposited 
in federal reserve banks,'® and it has been held that 
all postal receipts, including fees only from the mon- 
ey order business, are “revenues of the Government” 
within the meaning of this provision, and may be 
deposited in federal reserve banks or in their mem- 
ber banks.'® The statute relating to “revenues,” it is 
said, is permissive as to deposits in federal reserve 
banks.17 It has been held that a statute, providing 
that any postmaster having public money belonging 
to the government at an office in a city or town where 
there is no designated depositary may deposit the 
same at his own risk and in his official capacity in 


any national or state bank in the city in which the 
postmaster resides,*® does not deprive the United 
States of any rights or interest in cashier’s checks 
and drafts purchased by the postmaster in his offi- 
cial capacity from public money received in opera- 
tion of the post office in view of a further provision 
that postmasters shall keep safely, without loaning, 
using, depositing in any unauthorized bank, or ex- 
changing for other funds all the public money col- 
lected by them, or which may come into their hands.?° 
A deposit of post-office receipts in the joint name of 
the postmaster and his assistant does not make them 
jointly responsible for the same to the government.”° 
Under the provisions of existing statutes?! all ae- 
counts of the post office, in common with other publie 
accounts, are to be adjusted quarterly, with such 


USCA tit 39 § 723. 

1. Jaselli v. Riggs Nat. Bank, 36 
Appt GD. 6.) 1595 est LURANS AiG, 
AnnCas1912C 119. 

2. USCA. titss9-§ 723. 

3. See Moore v. Skyles, 33 Mont. 
135, ose ban 799; eLi4erAmSR = 802, 8 
LRANS 136. 

4. Bolcgnesi v. U. S., 189 Fed. 335, 
111 CCA 67, 36 LRANS 143 [certio- 
rari den 223 U. S. 726 mem, 32 SCt 
525 mem, 56 L. ed. 632 mem]; U. S. 
vy. Stockgrower’s Nat. Bank, 30 Fed. 
912; Jaselli v. Riggs Nat. Bank, 36 
ADD Ds sC Shoo me LR ANS 163, 
AnnCas1912C 119; Fine Arts Soc. -v. 
Union Bank, 17 Q. Be De si0d. a Con-= 
pare 14 Op. Atty.-Gen. 119 (semble, 
that congress designed to give these 
orders, in some respects, the charac- 
ter of ordinary negotiable instru- 
ments, to the end that they might be 
received with full credit, and their 
usefulness, in a business point of 
view, be thus promoted). 

[a] Reasons for rule.—(1) The 
reason is that in the establishment 
and operation of the postal money or- 
der system the government is not 
engaging in commercial transactions, 
but exercises a governmental power 
for the public benefit. Bolognesi v. 
Se so bed. 335, aul JC CAGGT, 36 
LRANS 143 {aff 169 Fed. 1013, ‘and 
certiorari den 223 U. S. 726 mem, 32 
SCt 525 mem, 56 Ll. ed. 632 mem]. 
(2) Furthermore, the restrictions and 


[49 C. J.—73] 


limitations which the postal laws and 
regulations place upon money orders 
are inconsistent with the character 
of negotiable instruments. First, by 
the postal regulations, the cashing of 
a money order cannot under ordinary 
circumstances be made in advance of 
the receipt of the corresponding ad- 
vice; second, more than one indorse- 
ment of a money order invalidates 
it; third, after an order has once 
been paid by whomsoever presented, 
the department will not be further 
liable; fourth, payment of orders 
will be withheld under a variety of 


circumstances. Bolognesi v. U. S., 
supra. 
{b] Rule applied.—It has been 


held that, where a servant was di- 
rected to deposit post-office orders to 
the account of the master with a 
bank with which the master had an 
account, and the servant who had an 
account at the same bank deposited 
the orders to his own account, which 
the bank subsequently cashed, there 
is wrongful conversion by the bank. 
Fine Arts Soc. v. Union Bank, 17 Q. 
BD OD. 

5. Bolognesi v. U. S., 189 Fed. 335, 
307, 211 CCA) 67, 36 LRANS 143. [aft 
169 Fed. 1013, and certiorari den 223 
U. S. 726 mem, 32 SCt 525 mem, 56 
L. ed. 632 mem] (“They stand in 
marked contrast to notes or similar 
obligations which the government 
might issue to obtain money for its 
own use and upon which it might in- 


cur all the responsibilities of a pri- 
vate person’’) 

6. Jaselli v. Riggs Nat. Bank, 36 
Apps (D.C), 159731 SO RANS 6s. 
AnnCas1912C 119. 

dare USCA tits 397 § s7S9s 

8. Bolognesi v. U. S.,'189 Fed. 335, 
111 CCA 67, 36 LRANS 143 [aff 169 
Fed. 1018, and certiorari den’ 223 U. 
S. 726 mem, 32 SCt 525 mem, 56 L. ed. 
632 mem]; U. S. v. Bolognesi, 164 
Fed. 159. 

9. Jaselli v. Riggs Nat. Bank, 36 
App. (Di Gay W59s 725 sie RAN SE Tbe. 
AnnCasi1926C 119. 

10. ‘USCA tit 39 § 728. . 

11. 14 Op. Atty.-Gen. 119. 

12. 14 Op. Atty.-Gen. 119. 

13. 14 Op. Atty.-Gen. 119. 
Woodruff v. U. S., 58 Fed. 766. 
15.) USCA tit L2isso390" 

16. 30 Op. Atty.-Gen. 553. 
Distinction between “reve- 
nues” and “funds.”—‘‘ ‘Revenues’ in- 
receipts from the time they 
first come in. Some such receipts 
never reach any fund, being spent di- 
rectly by the postmaster before be- 
ing covered into the Treasury.’ 30 
Op. Atty.-Gen. 5538, 556. 

17. 30 Op. Atty.-Gen. 553. 

TS) USCAC LE 3918947. 

19. U. S. v. Adams, 9 F. (2d) 624 
[aff 24 F. (2d) 907] 

20. Trafton v. Es S., 24 F. Cas. No. 
14,135, 38 Story 646. 

21. USCA tit 31 § 73. 
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vouchers as the postmaster-general may prescribe.?? 
The auditor of the treasury for the post-office depart- 
ment is the custodian of all accounts arising in ‘the 
post-office department or relative thereto, with the 
vouchers necessary to a correct adjustment thereof,?* 
this custody being subject, however, to the control 
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of the postmaster-general.24 And these accounts are 
to be regarded as papers in the treasury depart- 
ment?® ickin a statute providing that the court of 
claims shall have power to call upon any department 
for any information or papers which may be neces- 
sary. 


IX. CONTRACTS FOR POST-OFFICE SUPPLIES 


[§ 84] All contracts for post-office supplies of 
whatever nature must be made in the name of the 
postmaster-general,”? and the responsibility therefor 
rests primarily on him.” And while the statute pro- 
vides for a purchasing agent for the post-office de- 
partment, it also provides that the purchasing agent 
shall be subject to the direction and control of the 
postmaster-general and that all contracts shall be 
subject to his approval.?® The power to make con- 
tracts for supplies for the post-office department is 
subject to the condition that congress has made an 
appropriation to pay for the supplies.*° 

Advertisements and persons with whom contracts 
may be made. It is provided by statute that all con- 
tracts for supples in any of the departments of the 
government shall be made by advertising a sufficient 
time previously for proposals respecting the same 
when the public exigencies do not require the im- 
mediate delivery of the articles or the immediate per- 
formance of the services,*! and it is further provided 
that the purchasing agent in making purchases of 
supplies necessary for the post-office department 
shall advertise as provided by law and award con- 
tracts for such supplies to the lowest responsible bid- 
der in pursuance of existing law.*? These statutes 
are broad enough to prohibit the renewal or extension 
of a contract at the pleasure of the postmaster- 
general without advertisement.*? It is competent 


for the postmaster-general in advertising for pro- 
posals for furnishing the post-office department with 
supplies to reserve “the right to reject any and all 
bids, if in his judgment the interests of the govern- 
ment required it” and to act upon such reservation.?* 
There being no express provision as to the persons 
with whom the department shall contract or to whom 
proposals shall be addressed by advertising, the ad- 
vertisements for bids may be limited to those only 
who are able,to do the work or furnish the supplies 
needed by the department.*® And in the absence of 
any statutory prohibition the postmaster-general may 
award a contract for furnishing supplies to a firm, it 


being the lowest bidder, one of the members of which 


is an officer of the department.*?® So also it has been 
held that a statute, prohibiting employees of the post- 
office department from becoming interested in mail 
contracts or acting as agents for mail contractors, 
does not forbid an employee from supplying it at 
agreed rates with any device or improvement in- 
vented and patented by him that may be useful or 
convenient in the postal service.** 

Bids. Where the advertisement requires the pro- 
posals to be made on blank forms furnished by the 
department, the omission or erasure of immaterial 
words in the proposal of a bidder does not affect the 
validity of his bid.2& An award of contract, by the 
issuance of an order of the postmaster-general in the 


22. 8 Op. Atty.-Gen. 125. C.) 461. that officer and his successors in of- 

[a] Nature of quarterly return.— 29. USCA tit 5 § 366. See Thom-| fice, unless restrained by some sub- 
These quarterly returns consist, on|son v. U. S., 37 App. (D. C.) 461. sequent act of the legislature, to 
the debit side, of the gross amount 30. 27 Op. Atty.-Gen. 584; 14 Op.| make for all future time such con- 
received for postages during the|Atty.-Gen. 107. tracts as he might think expedient, 
quarter; and on the credit side are [a] Thus a contract cannot law-| without reference to the conditions 
entered the commissions of the post-|fully be made for the purchase of} contained in the original advertise- 


master, the incidental expenses, etc., 
which, being deducted from the 
amount on the debit side, shows the 
amount due by the postmaster at the 
close of the quarter. And this bal- 
ance is stated by the postmaster in 


his return. Lawrence v. U. S., 15 F. 
Cas. No. 8,145, 2 McLean 581. 
[b] Applying balance to extin- 


guish previous deficiency—Where a 
postmaster in his quarterly return 
shows a balance in his hands, the 
postmaster-general may apply the 
balance reported in a subsequent re- 
turn to the extinguishment of a pre- 
vious deficiency. S. v. Kershner, 
25 EF. Cas. No. 15, 527, 1 Bond 432. 


23. 20 Op. Atty. -Gen. 677. 

24 20 Op. Atty.-Gen. 677. 

25. 20 Op. Atty.-Gen. 677. 

26. USCA tit 28 § 272. 

27. ‘USCA tit 5 § 366. 

{a] Particular statutes relating to 


postal cards.—The postmaster-gener- 
al is authorized to contract for, pur- 
chase, and inspect paper for the 
printing of postal cards which are 
furnished under a statute which au- 
thorizes the postmaster-general to 
furnish postal cards ‘‘manufactured 
of good stiff paper, of such quality, 
form, and size as he may deem best 
adapted for general use.” 30 Op. 
Atty.-Gen. 241. 

Authority of particular officers to 
bind United States government in 
general see United States [39 Cyc 


Weols 
287 Phomsoney., Ui." Sion, cADppreGD,: 


paper required in the printing of 
postal cards fora period of four years 
where there is no appropriation to 
pay for the paper except for one 
fiscal year. 27 Op. Atty.-Gen. 584. 

Sl. USCA tit 41 § 5. And see 
United States [39 Cye 736]. 

[a] Postage stamps are supplies 
within the meaning of the above stat- 
ute. 26 Op. Atty.-Gen. 231; 22 Op. 
Atty.-Gen. 40. 

[b] Contract for furnishing post- 
office department with copies of Post- 
al Guide, under Act March 3, 1881 c¢ 
130, making an appropriation for 
“publication of copies’’ thereof, does 
not come within the provisions of the 
statute set out in the text, and the 
postmaster-general is not required to 
advertise for proposals previously to 

making such contract. The object of 
that section, in requiring advertise- 
ment for proposals before making 
purchases and contracts for supplies, 
is to invite competition among bid- 
ders, and it contemplates only those 
purchases and contracts where com- 
petition as to the article needed is 
possible, which is not the case with 
the. Postal Guide, copyrighted, edited, 
printed, and owned by a particular 
firm, and manifestly not an article 
for the furnishing of which there 
could be any competition between 
that firm and any other persons. 17 
Op. Atty.-Gen. 84. 

366. 


32. USCA tit 5 § 
13 Op. Atty.-Gen. 174, 176 (oth- 


33. 
erwise “it would be in the power of 


ment for proposals, or to the terms 
upon which the contract was offered 
to public competition’’). 


34. 14 Op. Atty.-Gen. 682. 
35. 15 Op. Atty.-Gen. 226. 
[a] Thus an advertisement for 


bids for furnishing the post-office de- 
partment with postage stamps may, 
in the discretion of the postmaster- 
general, be limited to ‘‘steel-plate en- 
gravers and plate printers.” 15 Op. 
Atty.-Gen. 226. 

36. 24 Op. Atty.-Gen. 557. 

[a] Statute held not to prohibit 
award of contract.—A statute provid- 
ing that no officer or agent of any 
corporation, and no member or agent 
of any firm, or person directly or in- 
directly interested in the pecuniary 
profits or contracts of such corpora- 
tion or firm, shall be employed or 
shall act as an officer or agent of the 
United States, for the transaction of 
business with such corporation or 
firm, does not prohibit the award of a 
contract for furnishing supplies to 
a firm, one of whose members is an 
officer of the post-office department, if 
the officer does not act as an officer 
or agent of the United States. The 
statute being quasi-penal in its char- 
acter, it must be strictly construed, 
and under such construction a part- 
ner cannot be held to be an “agent” 
for he is a principal and the act is 
essentially the act of a principal. 24 
Op. Atty.-Gen. 557. 

37. 10 Op. Atty.-Gen. 2. 

38. 15 Op. Atty.-Gen. 226. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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usual way and its transmittal to the bidder, thus 
indicating the acceptance of his proposal, is suffi- 
cient, and, when received by the latter, the award 
thus made is beyond recall, and the agreement is com- 
plete and binding upon the government.?® 
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Construction and operation of contract. Rules ap- 
plicable to the construction and operation of con- 
tracts generally*® apply to contracts for the furnish- 
ing of supplies to the post-office department.*? 


X. MAILABLE MATTER?? 


[§ 85] A. Classes—l. In General. By statute, 
mailable matter has been divided into four classes,*? 
and congress has not committed to the postmaster- 
general or to anyone else the matter of determining 
what should be carried in the mails as matter of one 
class and what as matter of another class, but has re- 


served to itself that power exclusively, itself making | 


the classification.*4 Of course the postmaster-gen- 
eral and his subordinates are required to use judg- 
ment and discretion, and it may sometimes be a mat- 
ter of much difficulty to identify a publication as one 
included in the category prescribed by congress ;*° 
but their discretion is limited to this question of iden- 
tification ;#® and it is not competent for the post- 
master-general and his subordinates to add anything 
to the statute or take anything from it;** they can 
only apply the law as it exists.48 

[§ 86] 2. First-Class Matter. Mailable matter of 
the first class embraces letters or postal cards wholly 
or partly in writing.*® 

[§ 87] 3. Second-Class Matter—a. In General. 
Mailable matter of.the second class embraces all 
newspapers or other periodical publications issued at 
stated intervals and as frequently as four times a 
year if they are within the conditions named 
in other provisions of the statute relating to mat- 
ter of this class.°° The rates prescribed for this 
elass of matter, which are much lower than those 
preseribed for other classes of mail matter, and the 
resulting pecuniary advantages to the publishers of 
newspapers and periodicals taken in connection with 
the exceptional administrative and other privileges 
accorded them undoubtedly work a very great dis- 


crimination in their favor;°! but the validity of legis- 
lation of this character is upheld on the ground that 
its purpose is to secure to the public the benefits to 
result from “the wide dissemination of intelligence 
as to current events.’’>? 

Periodical publications. By the express provisions 
of the statute,°* in order to entitle a publication to 
second-class postage rates, it must be a “periodical 
publication,”®* and the terms “periodicals’”~ and 
“periodical publications” are synonymous.®® ‘The 
requirement that mail matter of the second class shall 
be a “perlodical publication” means that it shall not 
only have the feature of periodicity, but that it shall 
be a periodical in the ordinary sense of the term.®® 
And although it complies in all respects with other 
conditions imposed by statute as a prerequisite to — 
the transmission of mail as matter of the second 
class,®7? it will not be considered a “periodical publi- 
cation” unless it is a periodical publication in the 
ordinary sense of the term.®* While the last men- 
tioned statute defines certain requisites to the trans- 
mission of mail as second-class matter, it does not 
declare that they shall be the only requisites,°® and 
it has accordingly been held that books complete in 
themselves and which have no connection with each 
other are not entitled to be classified as second-class 
mail matter merely because, in compliance with the 
statutory requirements,®° they are serially issued at 
stated intervals more than four times a year, bound 
in paper, bear dates of issue, and numbered consecu- 
tively;*4 and the postmaster-general can exclude 
them from second-class mail notwithstanding they 
have been heretofore transmitted as such by his 


39. 15 Op. Atty.-Gen. 226. 

40. See Contracts §§ 481-592. 

41. Plimpton Mfg. Co. v. U. S., 15 
Cen Gy Re 

[a] Damages for alleged breach. 
—(1) Where a contract binds a man- 
ufacturer to furnish envelopes and 
wrappers when required, and an order 
for some is given but subsequently 
is withdrawn, the contractor cannot 
be held in damages because the other 
party purchased envelopes of a third 
person at a higher rate. ' Plimpton 
WES OO mn Vee Cle Sup l nek, len 4.212) 
Where it appears on the one hand 
that the post office was obliged to 
purchase envelopes at a higher rate 
than claimants’ contract bound them 
to supply such articles, but, on the 
other hand, that the envelopes were 
sold to the public pursuant to the pro- 
visions of Rev. St. § 3915 at cost, so 
that no actual damage was sustained, 
defendants cannot set up the excess 
of cost as a counterclaim. Plimpton 
Mfg. Co. v. U. S., supra. 

[b] Fixing price of inferior arti- 
cle.—(1) Where a contract provides 
that the postmaster-general may re- 
sect “an inferior article,’ but, “af, 
in the judgment of the Postmaster 
General, the exigencies of the public 
‘service require the acceptance of such 
inferior articles, the Postmaster 
General may, and the right is hereby 
accorded to him absolutely, LON tix 
such price therefor,” he is not an in- 
terested party, but has the right to do 
what this provision of the contract 
authorizes him to do without assum- 
ing the functions of a judge sitting in 
his own case, He is in no wise inter- 
ested except to see that the interests 


of the United States are properly pro- 48. 


tected. Helm Vi. U.S 467Ct. Cl. 353. 
(2) Where the postmaster-general 
makes deductions from the price to 
be paid under a contract for supplies 
because the quality is inferior, and 
such action is taken under authority 
of a provision in the contract, and no 
pretense is set up that the deductions 
embodied fraud, bad faith, or gross 
negligence, his action cannot be sub- 
jected to the revision of the courts 
without doing violence to the provi- 
sions of the contract. Helm v. U. S., 
supra. 

42. Defined see supra § 5. 

43. USCA tit 39 § 221 et seq. See 
also infra §§ 87-92. 

44. Payne v. U.S., 20 App. (D. C.) 
581 [app dism 192 U. S. 602, 24 SCt 
849, 48 L. ed. 583]. ; 

45. Payne v. 'U. S., supra. 

Payne v. U. S., supra. 

47. U. S. v. Atlanta Journal Co., 
210. Hedy 275,127 CGA 123." Mitch- 
cock v. Smith, 34 App. (D. C.) 521 [aff 
226 U. S. 53,838 SCt 6, 57. Li ed. 1197; 
PAYNE Vali Saf OP ADD GOen. uo od 
[app dism 192 U.S. 602, 24 SCt 849, 
48 L. ed. 583]. 

[a] Rule applied.—The postmas- 
ter-general has no right to exclude 
from the mails as second-class mat- 
ter a railway guide periodically pub- 
lished on the ground of its failure to 
comply with a requirement of the 
postal regulations that it must “con- 
sist of current news,” since that char- 
acteristic for second-class matter is 
not required by the statute classify- 
ing mail matter. Payne v. U. S., 20 
App. (D. C.) 581 [app dism 192 U. S. 
602, 24 SCt 849, 48 L. ed. 583]. 


Hitchcock v. Smith, 34 App. 
(DEXG.) 521 faff'226 U.S. 53) 834Sect 
65, 25 Lis eds ys LOI. 
49. USCA tit 39 § 222. ; 
[a] Former statute describing 
mailable matter of the first class as 
consisting of letters was construed 
to include correspondence wholly or 
partly in writing. De Wees’ Case, 7 
EF. Cas. No. 3,848, Chase 531. 
vie USCA tit 39 §§ 224-231, 233, 


51. Lewis Pub. Co. v. Morgan, 229 
. 288, 33 SCt 867, 57 LL. ed.: 1190. 
52. Lewis Pub. Co. v. Morgan, su- 


4 USCA tit 39 § 224. 

U. S. v. Cortelyou, 28 App. (D. 
oc) 470. 5 LRANS 166. 

55. Smith v. Payne, 22 App. (D. 
C.) 463. [afi, 19450 S> 204.2 2h Se 
595, 48 L. ed. 8938];, Payne v. Hough- 
ton, 22 App. (D. C.) 234 [aff .194 U. 
S. 88, 24 SCt 590, 48 L. ed. 888]. 

56. Houghton v. Payne, 194 U. S. 
88, 24 SCt 590, 48 L. ed. 888 [aff 22 
App. CD C3) 234]; U.S. v. Cortelyou, 
28 App. (D. C.) 570, 5 LRANS 166. 

57. USCA. tit 39585226: 

58. Houghton v. Payne, 194 U. S. 
88, 24 SCt 590, 48 L. ed. 888 {aff 22 
App. (D. C.) 234]; U.S. v. Cortelyou, 
28 App. (D. C.) 570, 5 LRANS 166. 

59. Houghton v. Payne, 194 U. S. 
88, 24 SCt “590, 48 L. ed. 888 [aff 22 
App. CDs Ce) 234]; U.S, v. Cortelyou, 
28 App. (D. C.) 570, 12 LRANS 166. 
Contra 15 Op. Atty.-Gen, 345. 

60. USCA tit 39 §§ 224, 226. 

61. Smith v. Payne, 194 U. S. 104, 
24 SCt 595, 48 L. ed. 893 [aff 22 App. 
CDEC.) 463]; Houghton vy. Payne, 
194 U. S. 88, 24 SCt 590, 48 L. ed. 888 
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predecessors in office.*? 

Publications issued by institutions of learning. 
Within a statute providing that periodical publica- 
tions issued by regularly incorporated institutions of 
learning shall be admitted to the mails as second-class 
matter,®* institutions of learning are those organiza- 
tions of a permanent nature, wherein instruction is 
given in the higher branches of education only, and 
which owe their origin to private or public munif- 
icence, and are established solely for the public good 
and not for private gain.°* And an incorporated 
educational institution conducting a correspondence 
college for the gain and profit of its stockholders is 
not a regularly incorporated institution of learning.®® 

Publications designed primarily for advertising or 
free circulation. In a statute, which provides that 
reeular publications designed primarily for advertis- 
ing purposes, or for free circulation, or for cireula- 
tion at nominal rates, shall not be admitted to the 
second-class rate,°® the word “primarily” means 
“chiefly” or “principally ;”°7 and the words “regular 
publications designed primarily for advertising pur- 
poses” mean publications chiefly or principally 
designed for advertising purposes.°& A newspa- 
per otherwise entitled to. be admitted to the see- 
ond class would violate the law by mailing un- 
der the second-class rate only where the papers 
mailed are designed primarily for advertising pur- 
poses, or for free circulation, or for circulation at 
nominal rates.°® Whether or not the chief or prin- 
cipal design of any publication is for such purposes 
is a question of fact which must be determined by the 
postmaster-general in each individual case from the 
evidence he may be able to obtain.*° 

Magazine issued with newspaper. A statute, pro- 
viding that publishers of matter of the second class 
may, without subjecting it to extra postage, fold 
within their regular issues a supplement, the matter 
of which must be germane to the publication which 
it supplements,‘ has no application to a magazine 
issued with a newspaper which is a separate and dis- 
tinet periodical having no connection whatever with 
the newspaper either in its physical form or in the 
nature of its contents.7? Such magazine and paper 
are, however, entitled to second-class rates of post- 
age under the provisions of a statute hereinbefore set 
out’? as being a publication “issued at stated inter- 
vais and as frequently as four times a year.’’"# 

Sample copies. By the provisions of existing stat- 
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utes, sample copies of publications of the second class 
shall be accepted for mailing at the second-class 
rates to the extent of ten per cent of the weight of 
copies mailed to subscribers during the calendar 
year.’> 

[§ 88] b. Conditions Imposed on Admission to 
Second-Class Mail. A “legitimate list of subserib- 
ers,” within a statute providing that in order for a 
publication to be admitted to the second class it must 
have a “legitimate list of subseribers,”**® means a list 
of subscribers taken at more than a nominal price, 
and that the price must have been paid by the sub- 
seriber or some one in his behalf or under obligation 
to pay the price,*7 and subseriptions taken at a 
nominal price or without price do not answer the re- 
quirements of the statute in that particular and can- 
not be counted in making up a legitimate list.7* Un- 
der a statute providing that a publication must be is- 
sued under a known office of publication to entitle 
it to’ be admitted to the second elass,7® the fact that 
the magazine part of the publication is edited and 
printed in one place, and the newspaper in another, 
is not material, if they are both issued from the same 
place.8° The two statutes, one requiring the filing 
and publishing of certain sworn statements of own- 
ership, ete.,*+ and the other requiring the marking of 
matter as “advertisements,’’? were intended merely 
to supplement existing legislation relative to second- 
class mail matter, and to impose additional conditions 
for admission to the privileged class of mail,®* and 
were not enacted as an exercise of legislative power 
to regulate the press or curtail its freedom;** and, 
being incidental to the purpose to be secured by the 
second-class classification, these statutes are not 
repugnant to the federal constitution as infringing 
the freedom of the press®® or as taking property 
without due process of law.®* The statute requiring 
statement of ownership, ete.,87 it is said, applies only 
to such publications as are regularly entered as sec- 
ond-class mail matter;8® and the statement of cir- 
culation should cover the whole bona fide paid cir- 
culation, however attained, whether sold over the 
counter, distributed through news agencies and news 
routes, or disposed of in any other way.®® BO: 

[§ 89] c. Suspension or Revocation of Second- 
Class Mail Privileges—(1) Power To Suspend or Re- 
voke. The power to suspend or revoke admission to 
the privilege of second-class mail is a necessary inci- 
dent to the power to grant it;°° and this power is 


[aff 22 App. (CD: C.) 234]. 

62. Houghton v. Payne, supra. 

63. USCA tit 39 § 229. 

Bete U.S. v. Payne, 20 App. (D. C.) 

65. Columbian Correspondence 
College v. Wynne, 25 App. (D. C.) 149; 
U. S. v. Payne, 20 App. (D. C.) 606. 

66. USCA tit 39 § 226. 

67. Lewis Pub. Co. v. Wyman, 182 
Fed. 13, 104 CCA 453 [mod 168 Fed. 
752, and aff 228 U. S. 610, 33 SCt 599, 
57 L. ed. 989]. 

68 16 Op. Atty.-Gen. 303. 

69. 20k JSh we) Atlanta, Journaly Cos, 
185 Fed: 656. 

70. 16 Op. Atty.-Gen. 303. 

TI IO SCAT 9 uo 228. 

72. 25 Op. Atty.-Gen. 594 (such a 
magazine is not an integral part of 
the paper and cannot be considered a 
supplement within the meaning of 
the statute). 

73. See supra text and note 50. 

74. 25 Op. Atty.-Gen. 594 

75. USCA tit 39 § 283. 

[a] Prior to the enactment of this 
statute (1) the post-office department 
had promulgated regulations of a 


similar character limiting the amount 


| of sample copies mailable at second- 


class rates, and while the validity of 
these regulations was upheld in one 
decision (Lewis Pub. Co. v. Wyman, 
182 Fed. 18, 104 CCA 453 [mod 168 
Fed. 752, and aff on other grounds 228 
U.S. 610, 38: SCt 599, 57 I. ed. 989]), 
(2) the view was taken in another de- 
cision that such a regulation con- 
stituted an unauthorized restriction 
on the publisher’s right under the 
statute relating to second-class mail 
matter (U. S. v. Atlanta Journal Co., 
210i Medi 2755, 27 CCAR 128))5 

76. USCA tit 39 § 226. 

TTe Ao NY LICK Vino Pe RaLO Re OU ome. 


78. Myrick Vv. U.S.) Sup 

79. Act of March 3, 1879. (20 1B ASS 
St. at L. 358-361). 

80. 25 Op. Atty. et 594 

SI, USCA tit 39 § 2338 (publishers 
of newspapers, periodicals, or other 
publications shall file with the post- 
master-general and with the post- 
master at the place where the publi- 
cation was entered, and shall publish 
in the second issue thereof, a sworn 


statement of average circulation, and 
the names of the editor, publisher, 
owner, stockholders, principal credi- 
tors, etc., under penalty in case of 
failure of denial of the privileges of 
the mails). 

82. USCA tit 39 § 234 (all the edi- 
torial or reading matter published in 
any such newspaper or periodical for 
the publication of which money or 
other value consideration is paid, ac- 
cepted, or promised shall be marked 

“advertisements” under penalty of 
criminal prosecution for noncompli- 
ance) 

Lewis Pub. Co. v. Morgan, 229 
We = 288, 33 SCt 867, 57 L. ed. 1190. 
84. Lewis Pub. Co.-v. Morgan, su- 


85. Lewis Pub. Co. v. Morgan, su- 
86. Lewis Pub. Co. v. Morgan, su- 


Si USCA tis 9 $8233. 

88. 29 Op. Atty.-Gen. 550. 

89. 30 Op. as -Gen. 244 [mod 29 
Op. Atty.-Gen. 526]. 

90. U.S.-v. Burleson, 255 U.S. 407, 
41 SCt 352, 65 L. ed. 704 [aff 49 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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recognized by a statute, the constitutionality of which 
has been upheld.®t A permit issued by the post-office 
department permitting certain publications to the 
privilege of second-class mail matter, which by its 
own terms continues in effect until revoked, is a mere 
license,®* and the postmaster-general is not bound by 
the construction placed by a predecessor in office 
upon the statute relating to second-class mail matter, 
so as to preclude him from revoking such a certificate 
which had been issued by such predecessor, where no 
vested right has been created by such certificate.°? 
Furthermore, to authorize a revocation of admission 
of a publication to the privilege of second-class mail 
matter, it is not necessary that the permit should 
contain a specific reservation of the right to revoke.°* 

[§ 90] (2) Hearing. When a publication has been 
accorded second-class mail privileges, the same can- 
not be suspended or revoked until a hearing shall 
have been granted to the parties interested.°® But 
where a temporary permit is issued according second- 
class mail privileges to a publication until the post- 
office department shall determine whether it is admis- 
sible as second-class mail matter, and the department 
for several years delays action on the publisher’s ap- 
plication for second-class mail privileges, this does 
not entitle him to a hearing on his application before 
the department acts as in case of a revocation of a 
privilege once granted.°* <A notice that at a certain 
time and place publishers will be given a hearing to 
show cause why their second-class permit should not 
(D. GC.) 26, 258 Fed. 282]; Smith v. 


Hitchcock, 226°U. S:53, 33 SCE 6; 57 
L. ed. 119; Bates, etc., Co. v. Payne, 
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was revoked was represented by its the 
president, and at which so far as ap- 
pears all that the publishing company 
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be revoked on grounds designated in the notice is 
sufficiently specific.2* And hearings to determine 
whether permits admitting to second-class mail privi- 
leges shall be revoked are necessarily more informal 
than judicial hearings, and no fixed or arbitrary rules 
can be laid down as to whether a sufficient hearing has 
been given.®* Due process of law is had when full 
opportunity is presented to introduce all the evidence 
and arguments which the party interested deems im- 
portant, and to be confronted with witnesses against 
him, he having had notice of the question at issue.?® 

[§ 91] (8) Review by Courts.1 The decision of 
the postmaster-general refusing to admit matter to 
the mails as second-class matter, or revoking an order 
granting that privilege calls for the exercise of judg- 
ment and discretion on the part of the postmaster- 
general? and is entitled to great weight,*? and, unless 
clearly erroneous, it will not be disturbed. Never- 
theless the courts have the power to review orders of 
this character> and will do so where the order is 
clearly erroneous® or. where the postmaster-general 
acted without authority of law or in excess of the 
power granted him.“ The general question of the 
extent and limitations of the judicial power to su- 
pervise the determination of the postmastcr-general 
respecting the admission of publications to carriage 
in the mails at second-class rates is not affected by 
differences in the form of relief sought, whether 
mandamus in one ease or injunction in another,® ex- 
cept that greater circumspection should be exercised 
Review of: 


Decisions excluding matter from 
mails as nonmailable see infra § 97. 


194 U. S. 106, 24 SCt 595, 48 L, ed. 
894; Houghton v. Payne, 194 U. S. 
88, 24 SCt 590, 48 L. ed. 888. 

Si eo. vee burl eso = 255 voc 5: 
407, 41 SCt 352, 65 L. ed. 704 [aff 49 
App. (D. C.) 26, 258 Fed..282]. 

92. Smith v. Payne, 22 App. (D. 
C.) 463 [aff 194 U. S. 104, 24 SCt 595, 
48 L. ed. 893]; Payne v. Houghton, 
22 App. (D. C.) 234 [aff 194 U. S. 88, 
24 SCt 590, 48 L. ed. 888]. 

93. Houghton v. Payne, 194 U. S. 
88, 24 SCt 590, 48 L. ed. 888 [aff 22 
App. (D. C.) 234] (holding further 
that the fact that a publisher may 
have made large contracts for the fu- 
ture delivery of his publications at 
prices founded on confidence in the 
continuation of the admission to the 
mails of such publications at second- 
class rates under a certificate issued 
by a former postmaster-general will 
not. entitle him to an _ injunction 
against the present postmaster-gen- 
eral restraining the cancellation of 
such certificate); Columbian Corre- 
spondence College v. Wynne, 25 App. 
CDiiCs) 1149: 

94. U.S. v. Burleson, 255 U.S. 407, 
41 SCt 352, 65 L. ed. 704 [aff 49 App. 
(D. GC.) 26, 258 Fed. 282]; Smith v. 
Hitchcock, 226 U.S. 53, 33 SCt 6, 57 
Wejyed a9: 

95. USCA tit 39 § 232; Lewis Pub. 
Co. v. Wyman, 152 Fed. 787. 

96. Lewis Pub. Co. v. Wyman, 168 
Fed. 752 [mod on other grounds 182 
Medi V1.3 045 CCAL 45 3u(att 228. 9U.2 8. 
610, 33 sct 599, 57 I. ed. 989) ]. 

[al “aches is not imputable to 
the government in its character as 
sovereign | by those subject to its 
dominion.’ Lewis Pub. Co. v. Wy- 
man, 168 Fed. 752, 755 [mod on other 
grounds 182 Fed. 1, 104 CCA 453 (aff 
228) Urn susoL 0) ise Sct DID OiG) La Ce 
989) 1]. 

97. .Hitchcock v. Smith, 34 App. 
(D. oP) 521 [aff 226 U. S. 53, 33 SCt 


Orb ta ed. 19]. 
98. Hitchcock v. Smith, supra. 
99. Hitchcock vy. Smith, supra. 
[a] Hearings held sufficient.—(1) 


A hearing on due notice at which a 
publishing company whose permit 


had to say was heard and received, 
satisfies all due requirements of due 
process of law . v. Burleson, 
2b Wms. e4 Os 41 SCt S200. Lied. 
704 [aff 49 App. CBee) 26, 252 Fed. 
282]: (2) Persons whose second- 
class mail privileges have been re- 
voked on the ground that their publi- 
cations were not periodicals, but 
books, have no cause to complain as 
to the sufficiency of the hearing be- 
fore the department, although, be- 
yond the submission and acceptance 
of a printed brief upon the question, 
which was purely one of law, noth- 
ing further was done, the department 
assigning no reason for its ruling, 
and evincing no desire to discuss the 
matter, where not even by manner 
of indirection was the offer of any 
material evidence prevented. Smith 
Vv. Hitchcock; 226) U. S.)'53; 383" SCt- 6; 
Sip aeecui 9: 

{b] Hearing held insufficient.—On 
notice to show cause why his permit 
for admission of a publication as sec- 
ond-class mail matter should not be 
revoked, complainant appeared and 
was notified that he might submit 
evidence, but nothing further was 
done until April 19, 1906 when the 
publisher was notified that, as a re- 
sult of investigation, it was found 
that his right to mail subscription 
copies as second-class matter did not 
exceed one hundred and forty-one 
thousand three hundred and twenty- 
eight, and that he would be afforded 
an opportunity to present evidence to 
the contrary on a subsequent day. 
The letter also informed him that the 
right of such publication to second- 
class entry was also in dispute. On 
the adjourned day the publisher ap- 
peared, but the hearing was limited 
to the question as to the number of 
copies the publisher was entitled to 
mail as second-class matter, and 
without further hearing his right 
to use the second-class privilege at 
all was subsequently revoked. Rt 
was held that such order was entered 
without the hearing required, and 
was therefore void. Lewis Pub. Co. 
vy. Wyman, 152 Fed. 787, 788. 


Fraud orders see infra § 104. 
Age Bates, ete, Co. v. Payne, 194 
S. 106, 24 SCt 595, ee L. ed. 894 [aff 
25 App. (D. (5) 250]; S. v. Cortel- 
yon 28 App. (D. C.) B70, i2 LRANS 


3. Hitchcock v. Tousey, 34 Ap 
GD: CDe535 [ath 226) WU. Sooos Sct 
6, 57 L. ed. 119]; Hitchcock v. Smith, 
34 App. (D. C.) 521 [aff 226 U. S. 53, 
330 SCtRGh Oia seCGee 1a Ou 

4 U.S. v. Burleson, 255 U. S. 40%, 
41° SCt 352). 65 du. ed: 106: Hitehcoc= 
v. Smith, 34 App. (D. GC.) 521-95 
226 U. S. 58, 33 SCt 6, 57 L. ed, .t0 
U. S. v. Cortelyou, 28 App. (feat of 
570, 12 LRANS 166. xclude 

5. Bates, etc., Co. v. Payne sidered 
S. 106, 24 SCt 595, 48 L. ed. id. in.so 
22 App. EDP) 9507; Lewis Pub. C2- 
Vv. Wea 152 oye 787; Payne v. Bl 
S., 20 Ap (DerC) 581 [app dis2s 
Lei s- "02, 24 Sct 849, 48 L. eds 


pate S. v. Cortelyou, 28 App, (D. 
.) 570, 12 LRANS 166. 
7. Lewis Pub. Co. v. Wyman, 152 
ed. 787; Payne v. U. S., 20 App. (D. 
2) S81 Tapp dism 192 U. S. 602, 24 
Ct 849, 48 L. ed. 583]. 

[a] hus the writ of mandamus is 
properly issued to compel the post- 
master-general to admit to the mails 
as second-class mail matter a rail- 
way guide periodically published, 
where he has excluded it from the 
mail as second-class matter exclu- 
sively upon the ground of its failure 
to comply with the requirement of a 
postal regulation that it must “con- 
sist of current news;” that charac- 
teristic of second-class matter not 
being required by the act of congress 
of March 3, 1879 (20 U.-S.. St. at L., 
355) classifying mail matter. Payne 
v. U. S., 20 App. (D. C.) 581, 582 [app 
dism 192 U. S. 602, 24 SCt 849, 48 L. 
ed. 583]. 

8. Columbian Correspondence Col- 
lege v. Wynne, 25 App. (D. C.) 149; 
Smith v. Payne, 22 App. (D. C.) 4638 
[afé 194 U.S. 104, 24 SCt 595, 48 L. 
ed. 893]; Payne v. Houghton, 22 App. 
(D. C.) 234 [aff 194 U. S. 88, 24 SCt 
590, 48 L. ed. 888]. 


1158 [49 C.J.] 
where the remedy sought is injunction, which may 
have a continued mandatory operation.® 

Review of application for second-class mail privi- 
leges. Where, on application for second-class mail 
privileges, a temporary permit is granted until the 
post-office department shall determine whether the 
publi¢ation is admissible as second-class mail matter, 
the fact that the department delays for several years 
to take final action on the application for the privi- 
lege does not give the courts authority to review the 
action of the postmaster-general in refusing to grant 
a hearing before the department acts on the applea- 
tion, as in the ease of revocation of a privilege once 
granted.?° 

{§ 92] 4. Third-Class Matter. Mailable matter of 
the third class includes books, cireulars, and other 
matter wholly in print (except newspapers and other 
periodicals entered as second-class matter), proof 
sheets, corrected proof sheets, and manuscript copy 
accompanying the same, merchandise (including 
farm and factory products) and all other mailable 
matter not included in the first, second, and fourth 
classes.1! Books, being expressly classified as third- 
class matter and so made liable to a higher rate of 
postage than second-class matter, cannot be removed 
from the third class and brought into the second by 
the simple device of publishing them in a series at 
regular intervals of time,!? and this 1s so whether 
such publications are reprints of well-known works 
or new matter,!? and although every publication de- 
votes a few pages to matters relating to its circula- 
tion and to questions and answers relating to ath- 

9. Smith v. Payne, 22 App. (D. C.) 
468 [aff 194 U. S. 104, 24 SCt 595, 48 


L. ed. 893]; Payne v. Houghton, 22 


App. (D. C.) 234 [aff 194 U. S. 88, 24] als. 
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of the people, but to refuse its fa- 
cilities for the distribution of matter 
deemed injurious to the public mor- 
Re Jackson, 96 U. S. 


[$$ 91-94 


leties.14 

[§ 93] B. Exclusion of Matter from Mails—1. In 
General. As elsewhere shown, the ,constitutional 
power of congress to establish post offices and post 
roads embraces the regulation of the entire postal 
system.1° This includes, as a necessary incident, the 
right to determine what may be carried in the mails 
and what shall not be so earried,!® and to prescribe 
the size, weight, shape, and character of the contents 
of every mailable package, and limit the superserip- 
tion,!7 and impose penalties for the violation of its 
regulations to be enforced through the. courts.t® 
The use of the postal service is not a matter of right, 
but of privilege, limited by the statutes declaring cer- 
tain classes of matter to be nonmailable,?® and it has 
been said that it is doubtless within the power of the 
government to withdraw or discontinue its postal 
system entirely.?° 

[§ 94] 2. Constitutionality of Statutes.21 Stat- 
utes which forbid the use of the mails for the trans- 
mission of designated classes of letters, circulars, 
newspapers, publications, ete., have been uniformly 
upheld as not being in violation of any constitution- 
al provision.2? Thus the courts have upheld the 
validity of statutes forbidding the transmission of a 
wide variety of mail matter, such as letters, circulars, 
newspapers and publications concerning lotteries,?* 
matter in furtherance of schemes to defraud,?* mat- 
ter upon the surface of which appears language, scur- 
rilous, defamatory, threatening, or calculated and 
obviously intended to reflect injuriously on the char- 
acter or conduct of others,?®> matter alleging or ad- 
Making it offense to use mails for dis- 

seminating matter relating to lot- 


teries see infra § 222 


Tay 240k) Of. “frawduorder”’ statutes see infra S35 


SCt 590, 48 L. ed. 888]. 

10. Lewis Pub. Co. v. Wyman, 168 
Fed. 752 [mod on other grounds 182 
Fed. 13, 104 CCA 453 (aff.228 U. S. 
610, 83 SCt 599, 57 L. ed. 989)]. 

11. USCA tit 39 § 235. 

12. Houghton v. Payne, 194 U. S. 
88, 24 SCt 590, 48 L. ed. 888 [aff 22 
{PP- , (D. C.) 234]; Hitchcock v. Tou- 

vy, 34 App. (D. oD) 535 faff 226 U. S. 
th’33 SCt 6, 57 L. ed. 1191. 

Payne v. Houghton, 22 App. 
natare $y [aff 194 U. S. 88, 24 SCt 
are, b i. ed. 888]. 
aqeo y-yditehcock v. Smith, 34 App. 
POC.) 2, [atl 226 Ws S: 53, 33 SCt 


OMS TY Is -eds” 11/94. 

vis. See supra § 1. 

16. Public Clearing Hou 
Coyne, 194 U. S. 497, 24 SCt 789, “48 L 
ed. 1092; Ex p. Rapier, 143 U. 8. 110, 


12, SCt 374,-360L: edi,933 wRe Jackson, 
96 U. S. 727, 24 L. ed. 877; Anderson 
v. Patten, 247-Fed. 382; Warren v. U. 
S., 183 Fed. 718, 106 CCA 156, 33; LRA 
NS 800; Missouri Drug Co. v. Wy- 
man, 129 Fed. 623; American School 
of Magnetic Healing v. McAnnulty, 
102 Fed. 565 [rev on other grounds 
U87U. Ss 94023 SCt.33, 47... ed. i901); 
U. S. v. Loring, 91 Fed. 881; MacDan- 
del VU iS. Si bed..32, 30 CCA .670; 
Hoover v. McChesney, 81 Fed. 472; 
Enterprise Sav. Assoc. v. Zumstein, 
67 Fed. 1000, 15 CCA 153; Commer- 
ford v. Thompson, 1 Fed. 417, 2 Flipp. 
6415, 1% Op. EEeeiohied 17, 79; Rose 
Gor veustate, ss Gash 3, 662,001 5—) 
770, 36 LRANS 443 [cit Cyc]. 

“mMhe right to designate what shall 
be carried necessarily involves the 
._ right to determine what shall be ex- 
cluded.” Re Jackson, 96 U. S. 727, 
732, 24 lL. ed. 877. 

[a] Object of exclusion.—In ex- 
‘eluding various articles from the 

mail the object of congress has not 
been to interfere with the freedom 
of the press, or with any other rights 


ed. 877. 

[b] No distinction between mala 
in se and mala prohibita.—With re- 
spect to this power no distinction can 
be made between mala in se and mala 
prohibita, and the question as to what 
should be excluded must be left to 
congress, in the exercise of a sound 
discretion. Ex p. Healer, nA BRE SE 
110512 SCt.374,, 36) is 93; 

17. Warren v. U. s 183 Fed. 718, 
106 CCA 156, 33 LRANS 800. And see 


infra §§ 178-183 
18. 91 Fed, 881; 
Canadoe 


Sianva: Loring, 
Dauphin v. Key, 11 D. 

19. People’s U. S. Bank v. Gilson, 
a8 Fed. 1 [aff 161 Fed. 286, 88 CCA 

332]; Missouri Drug Co. v. “Wyman, 
129 Wed. 623; Amercian School of 
Magnetic Healing v. MacAnnulty, 102 
Fed. 565 [rev on other grounds 187 
U.S. 94, 23 SCt 33, 47 L. ed. 90]; New 
Orleans Nat. Bank vy. Merchant, 18 
Fed. 841; Dauphin v. Kéy, 11 Dac: 
does Sotto v. Ruiz, 41 Philippine 468, 


“The unrestricted use of the mails 
is not one of fundamental rights 
guaranteed: by the Constitution. 

. . No one has a natural or consti- 
tutional right to send what he pleas- 
es through the mails.’”’ Warren v. U. 
S., 1838 Fed. 718, 720, 106 CCA 156, 33 
LRANS 800. 

“The use of the mails by private 


persons is in the nature of a privilege 
which can be regulated in order to 
avoid its abuse. Persons possess no 
absolute right to put into the mails 
anything they please, regardless of 
its character.” Sotto v. Ruiz, supra 


[quot Reyes v. Topacio, 44 Philippine 
207, 210]. 

20. U. S. v. Journal €o., Inc., 197 
Fed. 415. 

21. Of statutes: 


Authorizing suspension or revocation 
of second-class mail privileges see 
supra § 89. 


100. 

22. U:: S.. v. Burleson, 255)(Usiss 
470, 41 SCt 352, 65 L. ed. 704; Schenck 
v. U. S, 249 U.S. 47, 39 SCt 247, 63 
= ed. 470; Lewis Pub. Co. vy. Morgan, 
229 U. S.: 288, 33 SCt. 867, 57 LL.) ed: 
1190; Publie Clearing House _ v. 
Coyne, 194 U. S. 497, 24 SCt 789, 48 
L. ed. 1092 [aff 121 Fed. 927]; Horner 
Ve (UaS:, T4350. cS. 207% 1TasSCera40i eae 
L. ed. 126; Ex p. Rapier,.143 U. S: 
110, 12 SCt 374, 36 L..ed. 938; Re Jack- 
son, 96 U. S. 727, 24 L. ed. 877; .Mass- 
es Pub. Co. v. Patten, 246 Fed. 24, 158 
CCA 250, LRA1918C 79, AnnCas1918B 
999; -Coomer.v.: Us 'S.34218) Hed. 1,) #29) 
CCA. 617; -‘Tyomies: Pub.:Covw ve Us SF 
2105 Red. 385,728. CCAy 47+) SUS Save 
Journal Co., Ine., 197 Fed. 415; War- 
ren v. U. S., 183 Fed. 718, 106 CCA 
156, 38 LRANS 800; Knowles v. U. 
S., 170 Fed. 409, 95 CCA 579; Missouri 
Drug Co. v. Wyman, 129 Fed. 623; 
American School of Magnetic Healing 
v. McAnnulty, 102 Fed. 565 [rev on 
other grounds 187 U. S. 94, 23 SCt 33, 
47 L. ed. 90]; U. S. v. Harmon, 45 
Fed. 414 [rey on other grounds 50 
Fed. 921]; New Orleans Nat. Bank 
v. Merchant, 18 Fed. 841; U. S. v. 
Bennett, 24 F. Cas. No. 14,571, 16 
Blatchf. 338; 21 Op. Atty. -Gen. 313; 
LOK SANG Burleson, 49 App. (D. C.) 2 
258 Fed. 282; Dauphin v. Key, 11 sy 
Caz 035 

23. Horner v. U..S., 143 U. S. 207, 
12 SCt 407, 36 L. ed. 126; Ex p, Ra- 
pier, 143 U.S. 110; 12 SCt 374,367 
ed. 93; Re Jackson, OS SUSE 7217, 24 
L. ed. 877; 21 Op. Atty.-Gen. 313; 
Dauphin v. Key, 11 D. C. 203 

24. Public Clearing House Vv. 
Coyne, 194 U. S. 497, 24 SCt 789, 48 
L. ‘ed. 1092 [aff 121 Fed. 927]; Mis- 
souri Drug Co. v. Wyman, 129 Fed. 


25. Warren v. U. S., 183 Fed. 718, 
106 CCA 156, 33 LRANS 800. 


For leter cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 94] 


vocating treason, or forcible resistance to any law of 
the United States,?* and obscene, lewd, lascivious, 


indecent, or filthy matter.?7 
Due process of law.?5 


process of law.°? 


Free speech and freedom of the press.?? 
prohibiting the use of the mails for the transmission 
of letters or circulars concerning lotteries,?+ of mat- 
ter alleging or advocating treason or forcible resist- 
ance to any law of the United States,?> of matter 
upon the exposed surface of which appears language 


26. U.S. v. Burleson, 255 U. S. 407, 
41 SCt 352, 65 L. ed. 704; Frohwerk v. 
US, 249 U. S. 204, 39 sct 249, 63 L. 
ed. 561; Schenck -v. U. S., 249 U. S. 
47, 39 sct 247, 63 L. ed. 470; Masses 
Pub. Co. v. Patten, 246 Fed. 24, 158 
CCA 250, LRA1918C «9; AnnCas1918B 
999; UO. Sov: Burleson, 49 App. (D. 
GC.) 26, 258 Fed: 282. 

27. Coomer v. U. S., 213 Fed. 1, 129 
CCA 617; Tyomies Pub. Co. v. U. Sh 
211 Fed: $85, 128 CCA 47;/) Un 'S. Vv. 
Journal Co., Inc., 197 Fed. 415; Har- 


man -wv...U.+S., 50: Bed... 9215" U.,S.=v, 
Bennett, 24 F. Cas. No. 14,571, 16 
Blatchf. 338. 

28. See generally Constitutional 
Law §§ 956-1099. 

29... Coomer -v.. U..' S57 213 Fed. 1. 
129 CCA 617; U.S. v. Bennett, 24 F. 
Cas. No. 14,571, 16 Blatchf. 338. 


30. Missouri Drug Co. v. Wyman, 
129 Fed. 623; American School of 
Magnetic Healing v. McAnnulty, 102 
Fed. 565 [rev on other grounds 187 
U.S. 94, 23 SCt 33,.47 L. ed. 90]. 

31. U.S. v. Burleson, 255 U.S. 407, 
41 SCt 352, 65 L. ed. 704; Masses Pub. 
Co. v. Patten, 246 Fed. 24, 158 CCA 
250, LRA1918C 79, AnnCas1918B 999; 
U. S. v. Burleson, 49 App. (D. C.) 26, 
258 Fed. 282. 

32. See cases supra notes 29-31. 

{a] Hearing in court of law un- 
necessary.—(1) A hearing by a court 
on the question of whether matter 
shall be excluded from the mails is 
not necessary to constitute due pro- 
cess of law. S. v. Burleson, 255 
U. S. 407, 41 sct 352, 65 L. ed. 704; 
Public Clearing House v. Coyne, 
194 U.S. 497, 24 SCt 789, 48 L.-ed. 
1092. (2) “To say that the use of 
the mails must go on until judicial 
proceedings have been concluded is 
to say that the mails may thus be 
used until sharpers and rascals have 
become wealthy by crime.’ Donnell 
Mfg. Co. v. Wyman, 156 Fed. 415. (3) 
A hearing fairly conducted by an of- 
ficer of the post-office department 
(third assistant postmaster-general) 
satisfies all the requirements of due 
process of law. : . v. Burleson, 
supra; . S. v. Burleson, 49 App. (D. 
C.) 26, 258 Fed. 282. (4) ‘Due proc- 
ess of law does not necessarily re- 
quire the interference of the judicial 
power. . ‘There is nothing in 
teas words (“due process of law,’’) 
however, that necessarily implies 
that due process of law must be ju- 
dicial process. Much of the process 
by means of which the government is 
carried on and the order of society 
maintained is purely executive or ad- 
ministrative. Temporary depriva- 
tions of liberty or property must 
often take place through the action of 
ministerial or executive officers or 
functionaries, or even of private par- 
ties, where it has never been sup- 
posed that the common law would 


Statutes prohibiting the 
use of the mails for the transmission of obscene, lewd, 
lascivious, indecent, or filthy matter,?® or in fur- 
therance of schemes to defraud,*® or prohibiting the 
use of the mails for the transmission of matter al- 
leging or advoeating treason or forcible resistance to 
any law of the United States,?+ have been upheld as 
not in violation of the Fifth Amendment of the fed- 
eral constitution, which provides that no person shall 
be deprived of life, liberty, or property without due 


POST OFFICE 


[49 C.J.] 1159 


scurrilous, defamatory, threatening, or calculated and 
obviously intended to reflect injuriously on the char- 


acter or conduct of others,*® and of obscene, lewd, 


press.*§ 


lascivious, indecedent, or filthy matter,?” have been 
upheld as not in violation of the First Amendment of 
the constitution providing that congress shall make 
no law abridging the freedom of speech or of the 
The object. of these statutes, it is said, is 
not to interfere with free speech or freedom of the 
press or with any rights of the people, but to protect 
society from acts which are immoral or otherwise 
injurious to the people.*®® 

Equal protection of the laws.*° 


Exelusion of mat- 


ter from the mails equally prohibited to all is not 


Statutes 


afford redress.’ If the ordinary daily 
transactions of the departments, 
which involve an interference with 
private rights, were required to be 
submitted to the courts before action 
was finally taken, the result would 
entail practically a suspension of 
some of the most important functions 
of the government.” Public Clearing 
House v. Coyne, 194 U. S. 497, 508, 
509, 24 SCt 789, 48 L. ed. 1092 [aff 
121 Fed. 927]. 

[b] Due process of law not appli- 
cable to statutory privileges.—(1) 
The term “due process of law,” as 
employed in the constitution, applies 
only to the fundamental rights re- 
ferred to in that instrument and is 
inapplicable to mere privileges of 
legislative creation. Dauphin  v. 
Key, 11 D. GC. 203, 210.~: (2). The right 
to use the mails is a statutory privi- 
lege only and therefore its withdraw- 
al is not a deprivation of property 
without due process of law. Missouri 
Drug Co. v:.Wyman,. 129 -Fed. 623; 
American School of Magnetic Heal- 
ing v. McAnnulty, 102 Fed. 565 [rev 
on other grounds 187 U. S. 94, 23 SCt 
33, 47 L. ed. 90]. Contra Hoover v. 
McChesney, 81 Fed. 472. (3) The 
whole postal system is a mere busi- 
ness accommodation for the people. 
The privileges it confers are simply 
of legislative creation and are sub- 
ject to legislative destruction. It 
cannot, therefore, be said that the 
citizen of the United States has an 
absolute constitutional right, or in 
other words, that it is one of the 
privileges of his citizenship, that his 
letters should be carried by the Unit- 
ed States at all; and still less, that 
they be carried in any special man- 
ner. Whatever rights he may have 
in this respect exist in the discretion 
of the legislature, and are entirely 
different from those fundamental 
rights to life, liberty, and property, 
which are secured by the constitu- 
tion. Dauphin v. Key, supra. 

{e] Failure to prescribe test of 
obscenity.—A statute making obscene 
matter nonmailable is not invalid as 
failing to provide a test of obscenity, 


thereby denying due process of law. 


Coomer v. U. S., 213, Fed. 1,°129 CCA 


617. 

33. See generally Constitutional 
Law §§ 467-481 

34. Horner Vv. Wass, 143) UiiSs 20:7; 


12 SCt. 407, 36 L. ed. 126; Exp. Rapier, 


ae gu ee 110, 12 SCt 374, 36 L. ed. 93. 

S.-- Ve Burleson, PAYS ee Ola ntsts 
407 ‘41 Sct 352, 65 L. ed. 704; Schenck 
v. U. S., 249 U. S. 47, 39 SCt 247, 63 
L, ed. 470; Masses Pub. Co. v. Pat- 
ten, 246 Fed. 24, 158 CCA 250, 


LRA1918C 79, AnnCas1918B 999. 

[a] Reason is that the _ statute 
imposes no restraint on the matter 
prior to publication, and no restraint 
afterward except as it restricts cir- 


in violation of the Fourteenth Amendment, which 
provides that no state shall deny to any person within 
its jurisdiction equal protection of the laws.41 

Ex post facto laws.+? 
offense to mail obscene and filthy matter**? has been 
upheld as not being an ex post facto law.*# 


The statute making it an 


culation through the mails, and 
while liberty of circulating may be 
essential to freedom of the press, 
liberty of circulating through the 
mails is not essential, so long as 
transportation in any other way is 
not forbidden. Masses Pub. Co. v. 
Patten, 246 Fed. 24, 158 CCA 250, 
LRA1918C 79, AnnCas1918B 999. 

36. Warren v. U. S., 183 Fed. 718, 
106 CCA 156, 33 LRANS 800. 

87. . Tyomies Pub: Cov-v.. U. S.,/211 
Fed. 385, 128 CCA 47; U.S. v. Jour- 
nal Co., Inc., 197 Fed. 415; Harman v,. 
1? (Si b0) Bed. 921. Un Sanv a Harmony 
45 Fed. 414 [rev on other grounds 50 
Fed. 921]; U. S. v. Bennett, 24 F. 
Cas. No. 14, 571, 16 Blatchf. 338. 

38. See Sie supra notes 34-37. 

393. Ex -p,. Rapier). 143. U.S. 110; 
12 SCt 374, 36 L. ed. 93; Tyomies 
Pubs Covvis Un S., 211 Weds 385, 128 
CCA 47; U.IS.s vv. Journal -'Co;, sines, 
197 Fed. 415, 418; Knowles v. U. S., 
170 Fed. 409, 95 CCA 579. 

“The postal service is one of the 
agencies of the federal government 
that it has the right under the Con- 
stitution to maintain, and under it, 
and the laws passed in pursuance 
thereof, as well as what may 
termed its police authority respezZt- 
ing the subject, it has the right to 
determine the manner and method of 
conducting the same, and to exclude 
therefrom what may be considered 
injurious to public morals, and in so 
doing it neither restricts nor de- 
prives the press of any constitutional 
privilege or right. It simply declines 
to become an agency for the distribu- 
tion and circulation of printed and 
other matter which it considers of an 
objectionable character.” U. S. v. 
Journal Co., Inec., supra. 


40. See generally Constitutional 
Law §§ 874-955. 
41. Public Clearing House vy. 


Coyne, 194 U. S. 497, 24 SCt 789, 48 L. 
ed. 1092; Coomer v. U. S., 213 -Red: 
1, 129 CCA 617; Missouri Drug Co. v 
Wyman, 129 Fed. 623, 626. 

“The statutes in question operate 
equally upon all persons. They do 
not deprive any one individual *or 
class of individuals of a privilege 
which is accorded to others, nor do’ 
they take away from the citizen any 
right which is guarantied to him by 
the federal Constitution. The right 
to use the mails is a mere privilege. 
conferred by legislative enactment, 
and it must always be exercised un- 
der and subject to such conditions 
and restrictions as Congress sees fit 


to impose.” Missouri’ Drug Co. v. 
Wyman, supra. 
42. See generally Constitutional 


Law §§ 803-819. 

43. USCA tit 18 § 334. 

44. Coomer vi U: S., 213 Feat" 1, 
129 -CCA 617; Tyomies Pub. Co. v. 
U. S., 211 Fed. 385, 128 CCA 47. 
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Places over which congress has no control. It is 
not necessary that congress should have the power 
to deal with crime or immorality within the states 
in order to maintain that it possesses the power to 
forbid the use of the mails in aid of the perpetration 
of crime or immorality.*®° A statute, making cer- 
tain matter nonmailable and providing that it shall 
not be conveyed.in the mails or delivered from any 
post office or by any letter carrier, and providing that 
whoever shall knowingly deposit for mailing or de- 
livery anything thereby declared to be nonmailable 
shall be punished by fine or imprisonment, apples 
only to the depositing of such matter in the mails 
and is not invalid as prohibiting the deposit of such 
matter in private depositories or other places over 
which congress has no control.*® 

[§ 95] 3. Particular Classes of Matter Excluded 
from Mails. Articles liable to custom duty. The 
importation through the mails of articles lable to 
custom duties is prohibited by postal conventions, ** 
and, by the provision of a statute of the United 
States,*® will become subject to seizure and forfei- 
ture if so imported;*® and the fact that there was 
no intent on the part of the sender or the receiver of 
them to defraud the United States of the duty does 
not render the customs officer hable to an action for 
making the seizure.°° 

Indecent or libelous matter on wrappers or en- 
velopes.®! By statute all matter otherwise mailable, 
upon the envelope or outside cover or wrapper of 
which, or any postal card, upon which any indecent, 
obscene, libelous, defamatory, or threatening matter 
may be written or printed or otherwise impressed or 
stamped, is declared nonmailable matter, which shall 
not be carried in the mails,°? and the postmaster- 
general is thereby vested with power to exclude such 
matter from the mails. * 

Letters, circulars, and advertisements concerning 
lotteries.°¢ It is provided by statute that no letters, 
packages, postal cards, or circulars concerning any 

lottery or gift enterprise or similar scheme, and no 
newspaper, circular, or publication of any kind con- 
taining any advertisement of any lottery, gift, enter- 
prise, or similar scheme, shall be deposited in, or 
varried by, the mails of the United States.°° Under 
this statute, letters or circulars concerning lotteries, 
whether considered legal or illegal, may be excluded 


45. Ex p. Rapier, 143 U. S. 110, 12 59. 
SCt 374, 36 L. ed. 93. 60. 
467 /Coomer vi SUS), 21:3) Péd.1} 


129 CCA 617; Tyomies Pub. Co. v. U. | 241 U. 
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See supra text and note 55. 
Post” Pub, Co; 
Fed. 773, 145 CCA 83 [certiorari den | ter, 
S..675 mem, 
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from the mails®® if known, and not merely supposed 
or suspected, to concern lotteries.°’ But letters ad- 
dressed to lottery associations or lottery agents can- 
not, simply because they are thus addressed, be 
deemed to be letters concerning lotteries and as such 
excluded.** By the provisions of the statute, news- 
papers which publish in their columns advertisements 
for lotteries, or similar schemes, may be excluded 
from the mails;°® but, inasmuch as exclusion of news- 
papers and other publications from the mails is 
highly arbitrary in its character, it can only be justi- 
fied where the statute is clearly applicable to the 
supposed objectionable publication.®® Decisions as 
to what are, and what are not, lotteries may be found 
in the eases cited in the subjoined note.®+ 

Matter in violation of Espionage Act. One of the 
purposes of the Espionage Act®? is to prevent dis- 
semination and distribution through the mails of 
publications intended to embarrass the government in 
its suecessful prosecution of war,®* and to the end 
that a united front should be presented to the 
enemy.®+ And it excludes from the mails any publi- 
cation, the natural effect of which is to encourage re- 
sistance to a law of the United States, and the words 
of which are used in an endeavor to persuade to re- 
sistance,®°® although the duty to resist is not men- 
tioned directly, and the interests of the persons ad- 
dressed in resistance are not directly suggested.°® It 
has accordingly been held that newspaper articles, 
denouncing the war, the government, the president, 
and congress, and wartime legislation, and impliedly 
counseling violations of the Draft Law, stating that 
soldiers in large numbers were becoming insane, ete., 
render the newspaper nonmailable on the ground that 
it was conveying false reports and false statements 
with intent to promote the success of the enemies of 
the United States, and attempting to cause disloyalty 
and refusal of duty in the military and naval forces 
and obstruct the recruiting and enlistment service of 
the United States.°* And where a newspaper pub- 
lishes nonmailable matter of this character so fre- 
quently as to justify the presumption that it will eon- 
tinue to do so, the postmaster may revoke the privi- 
lege not merely as to particular issues containing 
such matter, but indefinitely for the future, subject 
to the publisher’s right to secure a renewal upon 
proper application and proof that the paper will con- 


ly see Lotteries § lets 

62. USCA tit 18 § 344— (every let- 
: writing, circular, postal card, 
picture, print, engraving photograph, 


v. Murray, 230 


S., 211 Fed. 385, 128 CCA 47. 

47. International Postal Treaty of 
Berne of Oct. 9, 1874; Universal 
Postal Union Convention of June 1, 
1878; Convention of Lisbon of 
March 21, 1885; Postal Convention 
between Cuba and United States 
June 16, 1903 art 11; Universal Post- 
al Convention May 26, 1926 art 16. 

48. USCA tit 19 § 482. 

49. See U.S. v. Four Packages of 


Cut Diamonds, 247 Fed. 354; 18 Op. 
Atty.-Gen. 457. 
50. Cotzhausen v. Nazro, 107 U. 


D0, 2 SCt 503,927 Tn ed. 540: 
spear Criminal liability see infra § 
O2e) LUISC AM tit WSs 385, 
53. Davis v. Brown, 103 Fed. 909. 
54. Criminal liability see infra 
§§ 267-271. 
Persons or’ companies subject to 
fraud orders see infra § 99. 
55. USCA tit 18 § 336. 
56. 15 Op. Atty.-Gen. 203. 
57. 18 Op. Atty.-Gen. 306. 
58. 18 On. Atty.-Gen. 306. 


ing House v. 


36 SCt 725 mem, 
60 L. ed. 1232 mem]. 

61. Post Pub. Co. v. Murray, 
pra; Eastman v. Armstrong-Byrd 
Music Co., 212 Fed. 662, 129 CCA 198, 
52 LRANS 108; Brooklyn Daily Eagle 
v. Voorhies, 481 Fed. 579; Waite v. 


su- 


Press Pub. Assoc., 155 Fed. 58, 85 
CCA 576, 11 LRANS 609, 12 AnnCas 
319; Preferred Mercantile Co. v. 


Hibbard, 142 Fed. 877; Public Clear- 
Coyne, 121 Fed. 927 
[aff 194 U. S. 497, 24 SCt 789, 48 L. 
ed. 1092]; 22 Op. Atty.-Gen. 198; 20 
She. Atty.-Gen. 748; 20 Op. Atty.-Gen. 


[a] Under former statute exclud- 
ing from the mails letters or circu- 
lars concerning lotteries or other sim- 
ilar enterprises, it was held that a 
newspaper or periodical was not ren- 
dered nonmailable by publishing a 
lottery advertisement. This, it was 
said, does not transform the newspa- 
per into a “circular’’ within the mean- 
me of the statute. 18 Op. Atty.-Gen. 

What constitutes “lottery” general- 


newspaper, pamphlet, book, or ot'her 
publication, matter, or thing, of any 
kind, containing any matter advocat- 
ing or urging treason, insurrection, 
or forcible resistance to any law of 
the United States, is hereby declared 
to be nonmailable). 

Other provisions of this act see 
USCA tit 50 §§ 31-42, 

63. Masses Pub. Co. v. Patten, 246 
Fed. 24, 158 CCA 250, LRA1918¢C iy 
AnnCas1918B 999. 

255) Uineeos 
04. 


64. U. S. v. Burleson, 
407, 41 SCt 352, 65 L. ed. 

65. Masses Pub. Co. v. Patten, 246 
Fed. 24, 158 CCA 250, LRA1918¢ YO 
AnnCasl918B 999. 

66. Masses Pub. Co. v. 


supra 

6701 U7 Stays Burleson, 255. Us St 
407, 41 SCt 352, 65 L. ed. 704 [aff 49 
App. CDAES) 26, 258 Fed. 282]. To 
same effect Masses Pub. Co. v. Pat- 
ten, 246)" Bed. 24, iss CCAGR2b0s 
LRA1918C 79, AnnCasl1918B 999. 

[a] Other illustrations of news- 
paper matter subject to exclusion 


Patten, 


a ae a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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form to the law.®8 

Matter tending to incite arson, murder, or assas- 
sination. Under astatute declaring nonmailable mat- 
ter of a character tending to incite arson, murder, or 
assassination,®® a newspaper which published articles 
encouraging insurrections against the government 
and destruction of the established society and which 
approves and justifies the crimes committed in the 
Russian Revolution may be excluded from the 
mails.7° This, it is said, is not a censorship of the 
press but merely a refusal of the government to dis- 
tribute mail matter tending to its own destruction.7? 

Obscene matter and articles adapted for immoral 
use.’? Under the statutes, all matter which is ob- 
scene, lewd, and lascivious,7* and every article or 
thing designed or intended for the prevention of con- 
ception or procuring of abortion, or intended or 
adapted for any indecent or immoral use, and all 
matter giving information how any of these things 
may be obtained, is declared by statute to be non- 
mailable matter,’ and may be excluded from the 
mails.7° 

Poisons. Under the statute declaring poisons to be 
nonmailable matter,’® it was held that the authority 
of the postmaster-general to prescribe regulations for 
the mailing of poisons or compositions containing 
poison not outwardly or of their own force dangerous 
or injurious to life, health, or property was limited 
to regulations as to the “preparation and packing” 
thereof.*7 

[§ 96] 4. Determination as to Mailability of Mat- 
ter—a. Power and Duty To Determine. The post- 
master-general is vested with power to determine 
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what matter is mailable,“® and it is his duty to do 
so.” Such questions, it has been said, can be decided 
most conveniently by those who are charged with the 
administration of the Postal Laws.*° 

[§ 97] b. Review of Decisions Excluding Matter 
as Nonmailable.*t In determining what matter -is 
nonmailable the postmaster-general is required to 
use judgment and diseretion.*? Every intendment of 
the law is in favor of his action.’* And the courts 
will not interfere with such action unless it is clearly 
shown to be wrong.®* Nevertheless, in order that 
there may be due process of law, such action must be 
subject to revision by the courts®® which have power 
in a proper proceeding to grant appropriate relief.*° 
And a decision excluding matter from the mails as 
nonmailable is subject to review by the court where 
it is clearly wrong,*’ or, as otherwise expressed, 
where there is a clear mistake of law as applied to 
the admitted facts,*® or an abuse of discretion,®® or 
excess of authority.°° Where matter has been im- 
properly excluded from the mails as nonmailable, an 
order will issue in mandamus proceedings to compel 
the distribution through the mails of the matter so 
excluded,®! and the party aggrieved has a remedy by 
injunction to compel the postmaster-general to trans- 
mit through the mails the matter improperly excluded 
therefrom.°? But the burden of proof is in all cases 
on the party claiming that matter has been wrong- 
fully excluded from the mails,°* or that the post- 
master-general has exceeded his power and exercised 
it wantonly and maliciously,®9* and this should be 
done by a preponderance of the evidence.®® 

[§ 98] 5. Enforcement. In the enforcement of 


from the mails.—Jeffersonian Pub. 
Co. v.. West, 245 Fed. 585. 

68. U..S.:v- Burleson, 255 Us. 
« 407, 41 SCt 252, 65 L. ed. 704 [aff 49 

App. (D. C.) 26, 258 Fed. 282]. 

69. USCA tit 18 § 334. 

70. Burleson v. U. S., 51 App. (D. 
C.) 65, 274 Fed. 749. 

{a] Before enactment of this stat- 
ute, it was said by the attorney gen- 
eral that, even in the absence of any 
express provision of law, the post- 
master general would be justified in 


excluding from the mails any peri-. 


odical containing an article counsel- 
ing such crimes as murder, arson, ri- 
ot, and treason. 26 Op. Atty.-Gen. 
555 


71. Burleson v. U. S., 51 App. (D. 
gt 65, 274 Fed. 749. 

72. Criminal liability 
§§ 184-207. 


see infra 


73. USCA tit 18 § 334. 
74. USCA tit 18 § 334. 
75. Public Clearing House _ v. 


Coyne, 194 U. S. 497, 24 SCt 789, 48 
L. ed. 1092; Anderson y. Patten, 247 
Fed. 382. 

[a] Exclusion of newspapers re- 

publishing book excluded from mails. 
—Where a certain book was excluded 
from the mails on the ground of in- 
decency, by an order of the postmas- 
ter-general and it appeared that cer- 
tain newspapers were republishing 
the same book in installments or 
parts, it was advised that the order 
would not justify the exclusion from 
the mails of every copy of such news- 
papers, aS some of the parts or in- 
stallments of the book appearing 
therein may be unobjectionable. 19 
Op. Atty.-Gen. s 

{[b] In Philippines, by statute, no 
written or printed matter and photo- 
graphs of an obscene, lewd, filthy, 
indecent, or libelous character, 
whether sealed as first class matter 
or not, shall be deposited or carried 
by the mails in the Philippine Is- 
lands, or be delivered to the addres- 
see by any person or employee of 
the bureau of posts. Philippine Ad- 
ministrative Code § 1954. See Sotto 
v. Ruiz, 41 Philippine 468. 


76. USCA tit 18 § 340 (providing 
that all poisons and compositions 
containing poison are nonmailable, 
but that the postmaster-general may 
permit mailing under such rules and 
regulations as he may prescribe “as 
to preparation and packing” of any 
articles previously declared nonmail- 
able, which are not outwardly or of 
their own force dangerous or injuri- 
ous to life, health, or property). 

77. Bruce v. U. S., 202 Fed. 98, 120 
CCA 370. 

[a] Invalid order.—Post Office 
Department Order No. 2923 promul- 
gated Febr. 23, 1910, prohibiting the 
mailing of medicines containing poi- 
son, except for, transmission in the 
domestic mails from the manufac- 
turer or dealer to licensed physicians, 
surgeons, pharmacists, and dentists 
when inclosed in packages conform- 
ing to conditions prescribed, was out- 
side the jurisdiction of the postmas- 
ter-general, and invalid. Bruce vy. U. 
S., 202 Fed. 98, 120 CCA 370. 

78. Davis v. Brown, 103 Fed. 909; 
Sotto v. Ruiz, 41 Philippine 468. 

79. Masses Pub. Co. v. Patten, 246 
Fed. 24, 158 CCA 250, LRA1918C 79, 
AnnCas1918B 999; Missouri Drug Co. 
v. Wyman, 129 Fed. 623 


80. Missouri Drug Co. v. Wyman, 
supra. 
81. Review of decisions granting 


fraud orders see infra §§ 104, 105. 

82. Masses Pub. Co. v. Patten, 
246 Fed. 24, 158 CCA 250, LRA1918C 
79, AnnCas1918B 999. 

83. Sotto v. Ruiz, 
468. 

“The conclusion of the head of an 
executive department of the Govern- 
ment on such a question, when with- 
in his jurisdiction, will not be dis- 
turbed by the courts unless they are 
clearly of the opinion that it is 
Wrone.- «Ul. Sieve, Burleson, 255: U2 S: 
407, 413, 41 SCt 352, 65 L. ed. 704. 

84. U, S. v. Burleson, 255 U. S. 
407, 41 SCt 352, 65 L. ed. 704 [aff 
49 App. (DD. C:) 26, 258 Hed. 282]; 
Anderson v. Patten, 247 Fed. 382; 
Masses Pub. Co. v. Patten, 246 Fed. 
QA PTGS. CCA *250)) VLRAISLSC! 579, 


41 Philippine 


AnnCasl1918B 999; Masses Pub. Co. 
v. Patten, 245 Fed. 102, 157 CCA 398; 
Reyes vy. Topacio, 44 Philippine 278; 
Sotto v. Ruiz, 41 Philippine 468. 

[a] Other statements of rule are 
that his action will not be disturbed 
(1) where it is supported by substan- 
tial evidence (Burleson v. U. S., 
App. (D. C.) 65, 274 Fed. 749), (2) 
or unless such action is wholly ar- 
bitrary and without foundation (An- 
derson v. Patten, 247 Fed. 382), (3) 
or unless it is shown that such ac- 
tion is malicious, fraudulent, or in ex- 
cess of authority (Davis v. Brown, 
103 Fed. 909). 


ce Sotto v. Ruiz, 41 Philippine 
86. American School of Magnetic 


Healing v. McAnnulty, 187 U. S. 94, 
23 SCt 33, 47 .L. ed. 90. 
Fae Sotto v. Ruiz, 41 Philippine 

88. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 
23 “SCt 33, 47 L. eds. 90 


vase Sotto v. Ruiz, 41 Philippine 
90. Sotto v. Ruiz, supra. 
91. Sotto v. Ruiz, supra. 
92. Brooklyn Daily EKagle v. Voor- 


hies, 181 Fed. 579. 

[a] Jurisdiction.—A federal court 
of equity has jurisdiction of an ac- 
tion to enjoin the exclusion of a 
newspaper from the mails on the 
ground that it contains nonmailable 
matter. Brooklyn Daily Eagle v. 
Voorhies, 181 Fed. 579. 

[b] Evidence in suit for injunc- 
tion held sufficient to warrant exclu- 
sion from mails of matter on the 
ground (1) that it was obscene, lewd, 
and lascivious (Anderson vy. Patten, 
247 Fed. 382) (2) and that it was in 
violation of the Espionage Act (Jef- 
yee imee Pub. Co. v. West, 245 Fed. 

93. Masses Pub. Co. v. Patten, 246 
Fed. 24, 158 CCA 250, LRA1918C 79, 
AnnCas1918B 999° 


94. Masses Pub. Co. v. Patten, su- 
pra. 

95. Masses Pub. Co. v. Patten, 
supra. : 
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regulations excluding matter from the mail, a dis- 
tinetion is to be made between what is intended to be 
kept free from inspection, such as letters, and sealed 
packages subject to letter postage, and what is open 
to inspection, such as newspapers, magazines, pam- 
phlets, and other printed matter, purposely left in a 
condition to be examined.®® Regulations with re- 
spect to printed matter open to examination in some 
cases may be enforced by the officers of the postal 
service upon their own inspection, as where the ob- 
ject is exposed and shows that it is prohibited.®’ 
But letters and sealed packages subject to letter post- 
age in the mails can be opened and examined only 
under lke warrant issued upon similar oath or af- 
firmation particularly describing the thing to be 
seized as is required when papers are subjected te 
search in one’s own household.®’ Nevertheless, regu- 
lations for the exclusion of this class of matter from 
the mails may be enforced upon competent evidence 
of. their violation obtained in other ways,°® as from 
the parties receiving the letters or packages, or from 
the agents depositing them in the post office, or others 
cognizant of the fact.? 

{{ 99] C. Fraud Orders and Return of Mail to 
Senders—1. In General. The right of the postmas- 
ter-general to exclude letters or to refuse to permit 
their delivery to persons addressed is wholly statu- 
tory.* ‘The action taken by the postmaster-general 
under such a statute is known as the issuance of “a 
fraud order.”* The obvious purpose of the statute is 
to purge the mails of objectionable matter;> and 
therefore congress wisely provided that such mails 
could be arrested at the destination offices and re- 
turned to the senders with the advice that such mail 
was ensnaring innocent senders. Under the present 
statute, when the postmaster-generat is satisfied that 
any person or corporation is engaged in one of the 


POST OFFICE 


[§§ 98-100 


schemes or enterprises therein described, he may and 
should forbid the delivery of registered letters, and 
the payment of money orders to such person or cor- 
poration,® and such person or corporation is not en- 
titled to receive through the mails either the regis- 
tered letters or money orders provided for in the 
statute when the postmaster-general has made an or- 
der forbidding the delivery of such articles.2 The 
postmaster is bound to obey such an order unless 
the postmaster-general exceeded his authority in 
making it.1° Formerly, the statute was in terms con- 
fined to registered letters and money orders, and it 
was accordingly held that no order could validly be 
made depriving a citizen or corporation of the ordi- 
nary use of the mails, notwithstanding his or its vio- 
lation of some provision of the statute;++ but under 
the later statute the order may now include any other 
letters or mail matter directed to any such person or 
company ;1” and the effect of the provision is to deny 
all mail facilities to those shown to have violated 
any provision of the statute.1® 

Opening registered letters. However, under the 
provisions of the statute, neither the making of a 
fraud order nor its enforcement requires or permits 
the opening of any registered letter and the statute 
expressly prohibits the opening of any such regis- 
tered letter by the postmaster not addressed to him- 
self.14 

[§ 100] 2. Constitutionality of Statute.15 The 
constitutionality of the statute in so far as it confers 
authority on the postmaster-general to direct a post- 
master to refuse the delivery of registered letters or 
the payment of money orders to a person or corpora- 
tion which, upon evidence satisfactory to him, is 
found to be engaged in a violation of some provision 
of the statute has been very generally upheld.t® So — 
also, while there are a limited number of decisions in 


96. Re Jackson, 96 U. S. 727, 24 (23 SCt 33, 47 L. ed. 90. 25 Op. Atty.-Gen. 503; 24 Op. Atty.- 
L. ed. 877. 4 See supra 6. Gen. 563; 21 Op. Atty.-Gen. 313; 21 
97. Re Jackson, supra. 5. New v. Tribond Sales Core» 57] Op. Atty.-Gen. 4; 17 Op. Atty.-Gen. 
{a] As for instance in the case of | App. (D. C.) 197, 19 F. (2d) 67 624; 17 Op. Atty.-Gen. 77; New v. 


an obscene picture or print. Re 6. 
Jackson, 96 U. S. 727, 24 L. ed. 877. 

98. Re Jackson, supra. See Com- 7. 
merford v. Thompson, 1 Fed. 417, 2 | ter-general, 
Flipp. 611; 14 Op. Atty.-Gen. 143 


Fed. 415 


Donnell Mfg. Conve Soy enan, 156 


USCA tit 39 § 259 (the postmas-]|_ 9: 
on evidence satisfactory 
to him that.a person or corporation 


Tribond Sales Corp., 57 App. (D. C.) 
LOW 52 Oy 2d) CFA 

Preferred Mercantile Co. v. Hib- 
bard, 142 Fed. 877; New Orleans Nat. 
Bank v. Merchant, 18 Fed. 841; Com- 


(as, sustaining this view). 

“There may be a_ well-grounded 
suspicion on the part of the post- 
master and the district attorney that 
the mail-matter referred to is or has 
been attempted to be circulated in 
violation of law, but this suspicion 
cannot be verified except by breaking 
the. seals under which the letters or 
circulars of which it is supposed to 
consist are inclosed; a proceeding not 
authorized by any provision of the 
act in such or any other case; but, 
on the contrary, expressly forbidden 
by the proviso to section 300, which 
is as follows: ‘Provided, that noth- 
ing in this act contained shall be so 
construed as to authorize any post- 
master or other person to open any 
letter not addressed to himself.’” 14 
Op. Atty.-Gen. 143, 144. 

[a] Limitation on power of con- 
gress.—No law of congress can place 
in the hands of officials connected 
with the postal service any authority 
to invade the secrecy of letters and 
such sealed packages in the mail; 
and all regulations adopted as to mail 
matter of this kind must be in sub- 
ordination to the great principle em- 
bodied in the fourth amendment of 
the constitution. Re Jackson, 96 U. 
Seeigeat) lus ed. Sih 7. 

99. Re Jackson, supra. 

1. Re Jackson, supra. 

2. Re Jackson, supra. 

38. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 


is engaged in conducting a lottery 
enterprise or any other scheme or 
device to obtain money by fraudulent 
pretenses, may instruct postmasters, 
at any post office at which registered 
letters or any other letters or mail 
matter arrived directed to any such 
person or corporation or to the agent 
or representative of any such person 
or company, whether such agent or 
representative is acting as an in- 
dividual or as a firm, bank, corpora- 
tion, or association of any kind, to 
return all such mail matter to the 
postmaster at whose office it was 
originally mailed, with the word 
“fraudulent” plainly written or 
stamped upon ‘the outside thereof, 
and all such mail matter so returned 
to such postmaster shall be then re- 
turned to the writers thereof, under 
such regulations as the postmaster 
may prescribe. But nothing con- 
tained in the statute shall be so con- 
strued as to authorize any postmas- 
ter, or other person, to open any let- 
ters not addressed to himself). 

[a] In Philippines, the fraud or- 
der statutes are copies of those en- 
acted by the congress of the United 
States. Reyes v. Topacio, 44 Philip- 
pine 207. 

8. Preferred Mercantile Co. v. 
Hibbard, 142 Fed. 877; Fairfield Flor- 
al Co. v. Bradbury, 89 Fed. 393; En- 
terprise Sav. Assoc. v. Zumstein, 67 
Fed. 1000, 15 CCA 158; New Orleans 
Nat. Bank v. Merchant, 18 Fed. 841; 


merford v. Thompson, 1 Fed. 417, 2 
Paes 611; Dauphin v. Key, 11 D. C. 


10. Crane yv. Nichols, 1 F. (2d) 33; 
Enterprise Sav. Assoc. v. Zumstein, 
67 Fed. 1000, 15 CCA 158. 

1l. New Orleans Nat. Bank vy. Mer- 
chant, 18 Fed. 841; Commerford v. 
Thompson, 1 Fed. 417, 2 Flipp. 611; 
17 Op. Atty.-Gen. 77; Dauphin v. Key, 
PLDs C3208; 

12. See supra note 7%. 

13. Public Clearing House _ v. 
Coyne, 194 U. S. 497, 24 SCt 789, 48 
L. ed. 1092; Preferred Mercantile Co. 
v. Hibbard, 142 Fed. 877; American 
School of Magnetic Healing v. Me- 
Annulty, 102 Fed. 565 [rev on other 
grounds 187 U. S. 94, 23 SCt 33, 47 L 
ed. 90]; 21 Op. Atty.-Gen. 313; 
v. Tribond Sales Corp., 57 App. (D. 
GC.) 497,219), E. 1a) 671s Reyesmivg 
Topacio, 44 Philippine 207. 

14. Enterprise Sav. Assoc. y. Zum- 
stein, 67 Fed. 1000, 15 CCA 153; Com- 
merford y. Thompson, 1 Fed. 417, 2 
Flipp. 611. 

15. Of statutes authorizing exclu- 
sion of matter from mails generally 
see supra § 94. 

16. Public Clearing House  v. 
Coyne, 194 U. S. 497, 24 SCt 789, 48 
L. ed. 1092; Missouri Drug Cowes Wy- 
man, 129 Fed. 623; Enterprise Sav. 
Assoc. v. Zumstein, 67 Fed. 1000, 15 
CCA 153; New v. Tribond Sales Corp. Pe 
57 App. "(D. C.),, 1.97, ,19\ Bi: (2d) = Oats 
Dauphin v. Key, 11 D.C. 203. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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which it is either held or said that congress is with- 
out power to enact a provision denying all mail facili- 
ties whatever to those shown to have violated any 
provision of the statute,'? the constitutionality of 
that part of the statute which so provides has been 
upheld by a decision of the supreme court of the 
United States,t’ by decisions of the federal courts!® 
and of the Philippine courts,?° and by an opinion of 
the attorney-general of the United States.?! 

[§ 101] 3. Cases to Which Statute Applicable. 
The statute applies to two classes of cases: 
schemes for the distribution of money, ete., by lot, 
(2) To all schemes 
or devices for obtaining money or property of any 
kind by means of false or fraudulent pretenses, repre- 
As regards the first class 
of cases, although the rule was formerly otherwise,” 
the statute ineludes all lotteries whatsoever, whether 
But no case can be brought 
within the second class, except on a showing of actual 


chance, or drawing of any kind. 


sentations, or promises.?? 


fraudulent or not.?4 


{a] Due process of law.—(1) The 
statute has been upheld as against 
the objection that it amounted to a 
violation of the due process clause of 
the federal constitution. Public 
Clearing House v. Coyne, 194 U. S. 
497, 24 SCt 789, 48 L. ed. 1092; New 
v. Tribond Sales Corp,, 57 App. (D. 
Cry 1 97, 21.9 SB C20) 5 6715) Dauphin <v. 
Key, 11 D.C: 203. (2), The lack of a 
judicial hearing in the first instance 
does not constitute want of due proc- 
ess of law, as the action of the de- 
partment in seizing the mail and re- 
turning it to the senders is ultimate- 
ly subject to judicial review. Public 
Clearing House v. Coyne, supra. (3) 
And a further reason assigned is that 
an objection for want of due process 
of law cannot be urged because the 
right to use the mails is not a proper- 
ty right, but a mere statutory privi- 
lege, which may be withdrawn at any 


time. Missouri Drug Co. v. Wyman, 
129 Fed. 623; Dauphin v. Key, supra. 
[b] Confiscation of property.— 


The statute is not objectionable as 
authorizing the confiscation of mon- 
ey, or the representative of money, 
of the addressee since’ the action of 
the postmaster-general in seizing the 
letter operates merely as a refusal 
to extend the facilities of the post- 
office department to the final delivery 
of the letter. Public Clearing House 
v. Coyne, 194 U.S, 497, 511, 24 SCt 
789, 48 L. ed. 1092 (“If the letter and 
its contents become the property of 
the addressee when deposited in the 
mail, the subsequent seizure by the 
government would not impair his ti- 
tle or prevent an action by him for 
the amount of the remittance’’). 

17. Fairfield Floral Co. v. Brad- 
bury, 89 Fed. 393 (dictum); Hoover 
v. McChesney, 81 Fed. 472 

18. Public Clearing House v. 
Coyne, 194 U. S. 497, 24 SCt 789, 48 L. 
ed. 1092 

{a] Reason for this view.—‘‘Nor 
do we think the law unconstitutional, 
because the Postmaster General may 
seize and detain all letters, which 
may include letters of a purely per- 
sonal or domestic character, and hav- 
ing no connection whatever with the 
prohibited enterprise. In view of 
the fact that by these sections the 
postmaster is denied permission to 
open any letters not addressed to 
himself, there would seem to be no 
possible method of enforcing the law 
except by authorizing him to seize 
and detain all such letters. It is 
true it may occasionally happen that 
he would detain a letter having no re- 
lation to the prohibited business; 
but where a person is engaged in an 
enterprise of this kind, receiving doz- 
ens and perhaps hundreds of letters 
every day containing remittances. or 


correspondence connected with the, 


-prohibited business, it is not too 
much to assume that, prima facie at 
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fraud in fact.?° 


(1) To 


fraud order.®° 


least, all such letters are identified 
with such business. A ruling that 
only such letters as-were obviously 
connected with the enterprise could 
be detained would amount to practi- 
eally an annulment of the law, as it 
would be quite impossible, without 
opening and inspecting such letters, 
which is forbidden, to obtain evidence 
of the real facts.’”’ Public Clearing 
House v. Coyne, 194°U. S. 497, 510, 24 
SCt 789, 48 L. ed. 1092. | 

19. Preferred Mercantile Co. v. 
Hibbard, 142 Fed. 877; American 
School of Magnetic Healing v. Mc- 
Annulty, 102 Fed. 565 [rev on other 
grounds 187 U. S. 94, 23 SCt 33, 47 
L. ed. 90]; New v. Tribond Sales 
at 5 ADD. CDs C5) 197,22 oe ea C2ad) 


20. Reyes v. Topacio, 44 Philip- 
pine 207. 

21. 21 Op. Atty.-Gen. 313. 

22. Public Clearing House v. 
Coyne, 194 U. S. 497, 24 SCt 789, 48 
L. ed. 1092; Degge v. Hitchcock, 35 
App. (D. C.) 218 

23. See cases infra this note. 

fa] Lotteries included under for- 
mer statutes.—(1) The former stat- 
ute was in express terms limited to 
“fraudulent lotteries” (U. S. Rev. St. 
§ 3929), (2) and while it was per- 
missible for the postmaster-general 
on evidence satisfactory to himself 
to instruct postmasters to return reg- 
istered letters or forbid them to pay 
money orders addressed to one con- 
ducting a lottery, gift enterprise, or 
scheme for the distribution of money 
or property by lot, if the lottery or 
scheme was found by the postmaster- 
general to be fraudulent (17 Op. 
Atty.-Gen. 77), (3) no such order 
could be made in respect of lotteries 
honestly conducted (18 Op. Atty.-Gen. 
320 {Congress . . intended to 
draw a distinction between lotteries, 
ete., fairly, and lotteries, etc., dishon- 
estly conducted’]; 18 Op. Atty.-Gen. 
306), (4) even though they may have 
been illegal by the law of the state 
where they were carried on (18 Op. 


Clearing House _ v. 
Coyne, 194 U. S. 497, 24 SCt 789, 48 
L. ed. 1092 [aff 121 Fed. 927]. 

[a] Particular schemes held to 
be lotteries.—Public Clearing House 
v. Coyne, 194 U. S. 497, 24 SCt 789, 
48 L. ed. 1092 [aff 121 Fed. 927]; 
Preferred Mercantile Co. v. Hibbard, 
142 Fed. 877 (‘‘a scheme conducted 
by a company by the issuance and 
sale of so-called ‘diamond leases,’ 
numbered consecutively in order of 
their issuance and arranged in series, 
each purchaser being required to 
make a certain number of weekly 
payments, and the fund thus creat- 
ed to be applied in fixed proportions 
to the payment of the expenses of 
the company and the redemption of 
the oldest outstanding lease in the 


‘jon, it 
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The statute was not intended to cov- 
er any case which the postmaster-general might re- 
gard as based on false opinions,?° or in other words, 
it is not the design of the statute to vest the post- 
master-general with authority to determine between 
contradictory views held in apparent good faith and 
the subject of merits or demerits of which may fairly 
be said to be a matter of opinion.?? 
hand, the issuance of fraud orders is justified in case 
of misrepresentations of fact as distinguished from 
mere statements of opinion and laudatory statements 
used in advertising,?® or where the alleged nonmail- 
able matter makes extravagant and unfounded claims 
in support of the article sought to be sold;?® and 
what might otherwise be a legitimate business or 
profession may be so conducted as to render it a 
fraud and deception and authorize the issuance of a ° 


On the other 


The statute is not restricted to 


schemes or devices which are wanting in all the ele- 
ments of a legitimate business,*! and the government 


same series and in prior series. by 
purchasing and delivering to each 
holder a diamond of a stated weight 
and value, there being no other fund 
applicable to such redemption, ex- 
cept that arising from such weekly 
payments and from fines and forféi- 
tures on account of lapses’’). See 
24 Op. Atty.-Gen. 563; 23 Op. Atty.- 
Gen. 512; 21 Op. Atty.-Gen. 313; 21 
Op. Atty.-Gen. 4. 

What constitutes lottery generally 
see Lotteries § 929. 

25. See cases infra notes 26, 27. 

26. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 
23 SCt 33, 47 L. ed. 90 [rev 102 Fed. 
565]. See Moxie Nerve Food Co. v. 
Holland, 141 Fed. 202; Missouri Drug 
Co. v. Wyman, 129 Fed. 6238. 

[a] Beason is that “the opinions 
entertained cannot, like allegations of 
fact, be proved to be false, and there- 
fore it cannot be proved as matter of 
fact that those who maintain them 
obtain their money by false pretens- 
es or promises, as that phrase is gen- 
erally understood, and, as in our opin- 
is used in these statutes.” 
American School of Magnetic Heal- 
ing v. McAnnulty, 187 U. S. 94, 107, 
see 33, 47 L. ed. 90 [rev 102 Fed. 

{b] Thus postmaster-general is 
not justified in prohibiting the deliv- 
ery of letters addressed to a corpo- 
ration which assumes to heal diseas- 
es through the influence of the mind, 
since the effectiveness of such treat- 
ment is a mere matter of opinion. 
“As the effectiveness of almost any 
particular method of treatment of 
disease is, to a more or less extent, 
a fruitful source of difference of opin- 
ion, even though the great majority 
may be of one way of thinking, the 
efficacy of any special method is cer- 
tainly not a matter for the decision 
of the Postmaster General within 
these statutes relative to fraud. Un- 
less the question‘ may be reduced to 
one of fact as distinguished from 
mere opinion, we think these statutes 
cannot be invoked for the purpose: of 
stopping the delivery of mail mat- 
ter.” American School of Magnetic 
Healing v. McAnnulty, 187 U.S. 94, 
105, 238 SCt 33, 47 L. ed. 90 [rev 102 
Fed. 565]. 

27. Leach v. Carlisle, 267 Fed. 61 
[aff 258 U. S. 188, 42 SCt 227, 66 L. 
ed. 511]. 

28. Missouri Drug Co. v. Wyman, 
129 Fed. 623. 


29. Leach v. Carlisle, 267 Fed. 61 
[aff 258 U. S.°1388, 42 SCt 227, 66 L. 
ed. 511}. 

30. Branaman v. Harris, 189 Fed. 
461; People’s U. S.- Bank v. Gilson, 
33210 1 [aff 161 Fed. 286, 88 CCA 

31. Harris v. Rosenberger, 145 


Fed. 449, 458, 76 CCA 225,13 LRANS . 
762 [certiorari den 203 U. S, 591 mem,, 
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is not called upon to separate the legitimate from the 
illegitimate matter but will suppress the whole from 
the mails.2? Nor is it material to the power to issue 
a fraud order that the business in question 1s so suc- 
cessful that the time when the fraud in the schemes 
will find its victims is delayed indefinitely, so long as 
it is certain that such time will come, and may come, 
sooner or later, dependent upon contingencies which 
neither the promisors nor the investors can control 
or foreeast.** In any event, however, it has been said 
the fraudulent intent in any particular ease should 
be made clearly to appear before a fraud order is 
made.*4 

[§ 102] 4. Necessity for Evidence Satisfactory to 
Postmaster-General. To authorize the postmaster- 
general to issue a fraud order, it is essential that the 
evidence of a violation of the statute be satisfactory 
to him;*° otherwise, by the express terms of the stat- 
ute, he is without power to act;°° and, where after 
issuing a fraud order the postmaster-general ceases 
to be satisfied and so found and certified, he has no 
authority to suspend the order,** but it is his duty to 
revoke it;°° and, if the finding on which the order was 
based is revoked, this in effect constitutes a revoca- 
tion of the order.*® 

[§ 103] 5. Hearing. Since the postmaster-general 
is without power to make a fraud order except upon 
evidence of a violation of the statute authorizing its 
issuance which shall be satisfactory to him,*° an in- 
vestigation and hearing is necessary to determine 
whether or not the statute has been violated;*+ and 
while it has been said that it is competent for the 
post-office department to determine ex parte that a 


27 SCt 778 mem, 51 L. ed. 331 mem]. 
“When a business, even if other- 

wise legitimate, is systematically and 

designedly conducted upon the plan 
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(2) Sale through the mail of so-called 
lucky stones, believed by some per- 
sons to affect the wearer’s fortune, 
is not fraudulent, when they are sold 


[§§ 101-104 


person or corporation is using the mails in conducting 
a scheme to defraud, and base a fraud order on such 
finding,*? it has been held, that a fraud order, to be 
of any effect, must be upon an investigation and hear- 
ing, at which evidence both for and against the party 
against whom the fraud order is sought,** or at least 
an opportunity given him to present evidence.*4 
However, no particular form of hearing is necessary 
and no particular person need conduct the hearing.*® 
The person whose conduet is being investigated may 
properly be required to assume the burden or proof to 
show that his business is legitimate.*® A fraud order 
will not be considered erroneous because of the de- 
nial of a general request for a continuance made 
without any showing of facts to support it.4* Ifa 
date several weeks in advanee is fixed for a hearing 
on the question of the issuance of a fraud order 
against a person or company, the postmaster-general 
is without power to direct all mail addressed to such 
person or company to be withheld in the meantime.*® 
But a stipulation under which a person against whom 
a fraud order had been prepared agreed that mail 
addressed to him might be impounded by the post 
office authorities pending a hearing on the fraud or- 
der is proper.*® 

[§ 104] 6. Review of Decisions Granting Fraud 
Orders®°—a. In General. The decision of the post- 
master-general granting a fraud order will not be re- 
viewed by the courts, where it is fairly arrived at, 
and there is substantial evidence to support it, so that 
it cannot justly be said to be palpably wrong and 
therefore arbitrary.*! Nevertheless, within a hmited 
range, courts of equity will grant relief against fraud 


48. Donnell Mfg. Co. v. Wyman, 
156 Fed. 415, 416 (‘a ‘fraud order’ has 
not been issued, and it cannot be 
known that one will be issued pend- 
It is enough 


“of inducing its patrons, by means of 


false representations, to part with 
their money in the belief that they 
are purchasing something different 
from, superior to, and worth more 
than, what is actually being sold, it 
becomes an objectionable scheme or 
device within the intendment of sec- 
tions 3929 and 4041, although what 
is being’ sold may approximate in 
commercial value the price asked and 
received. The difference between 
such a scheme or device and those 
where nothing whatever or nothing 
at all equivalent in value is intended 
to be returned for the money obtained 
is one of degree only, but not of prin- 
ciple. Both are grounded in deceit, 
operate injuriously upon the public, 
and constitute the obtaining of mon- 
ey by means of false pretenses.” 
Harris v. Rosenberger, supra. 


32. People’s U. S. Bank v. Gilson, 
Lert 1 [aff 161 Fed. 286, 88 CCA 
832]. 

33. 23 Op. Atty.-Gen. 512. 


34. Eastman v. Armstrong-Byrd 
Music Co., 212 Fed. 662, 129 CCA 198, 
52 LRANS 108; 9 Op. Atty.-Gen. 454. 

[a] Rule applied.—(1) An adver- 
tisement to give away a three hun- 
dred and fifty dollar piano and to sell 
others at a reduction of one hundred 
and five dollars and more to certain 
persons who should correctly answer 
a fifteen-square puzzle, the wholesale 
value of which pianos did not exceed 
one hundred and thirty dollars, in the 
absence of further explanation was 
not so tainted with fraud as to de- 
‘rive complainant of the right to 
restrain a postmaster from forbid- 
ding complainant’s use of the mails, 
it not appearing that these profits 
were in excess of ordinary retail pi- 
ano dealer’s. profits. Eastman sv. 
Armstrong-Byrd Music Co., 212 Fed. 
662, 129 CCA 198, 52 LRANS 108. 


for what they are, without any false- 
hood or misrepresentation. Hurley 
Le 297 Fed. 825 [aff 283 Fed. 


35. New Orleans Nat. Bank v. 
Merchant, #8 Fed. 841; 25 Op. Atty.- 
Gen. 503; 18 Op. Atty.-Gen. 325; 17 
Op. Atty.-Gen. 77. 


36. See cases supra note 35. 

387. New Orleans Nat. Bank v. 
Merchant, 18 Fed. 841, 848. 

38. New Orleans Nat. Bank v. 


Merchant, supra. 

“The fair import of the law is that 
a deprivation of the registered-letter 
and money-order system shall only 
continue while the offending party is 
engaged in one of the schemes or en- 
terprises described in the statute, and 
while the postmaster general is satis- 
fied such party is so engaged.” New 
Orleans Nat. Bank v. Merchant, su- 


pra. 
39. New Orleans Nat. Bank v. 
Merchant, supra. 
40. See supra § 102. 
41. Donnell Mfg. Co. v. Wyman, 


156 Fed. 415. 
42. People’s U. S. Bank v. Gilson, 
aeons 1 [aff 161 Fed. 286, 88 CCA 


43. Donnell Mfg. Co. v. Wyman, 
156 Fed. 415. 
44. Donnell Mfg. Co. v. Wyman, 


supra. 

45. Crane v. Nichols, 1 F. (2d) 33. 

[a] Second assistant postmaster- 
general may issue a fraud order for 
improper use of the mails in a prop- 
er case. It is not necessary that such 
order be issued by the postmaster- 
general himself. Crane v. Nichols, 
PIR wid) hes. 

46. People’s U. S. Bank v. Gilson, 
oa 1 {aff 161 Fed. 286, 88 CCA 
na Branaman vy, Harris, 189 Fed. 


ing the hearing. ... 
to know that as yet a ‘fraud order’ 
has not been issued’). 

[a] Change of date of order.—The 
fact that the date of hearing is sub- 
sequently changed to an earlier date 
does not affect the situation because, 
if the order was unauthorized, it can- 
not be made valid by changing the 
date of the hearing. Donnell Mfg. Co. 
v. Wyman, 156 Fed. 415. 

49. In re Rice, 256 Fed. 858. 

“By this means, on the one hand, 
the public is protected, and, on the 
other, the person involved has a fair 
opportunity to be heard.” In re Rice, 
supra. 

50. Of decisions excluding mail 
matter from mails generally see su- 
prars 9.7. 

51. Leach v. Carlile, 258 U. S. 138, 
42 SCt 227, 66 L. ed. 511. 

[a] Other statements of rule are 
(1) that the decision of the postmas- 
ter-general in granting a fraud order 
is not subject to review by the courts, 
if sustained by any credible evidence 
(Missouri Drug Co. v. Wyman, 129 
Fed. 623), (2) or if there be any evi- 
dence upon which he may act (Put- 
nam v. Morgan, 172 Fed. 450), (3) or 
unless the order is palpably wrong 
(New v. Tribond Sales Corp., 57 App. 
GD-'C:) 19%, 199 EB. -(2a)9 6 U1) Cor 
unless the order is tainted with 
fraud, absolutely without authority 
of law, clearly outside of the statute, 
or clearly palpably and obviously 
wrong (Branaman v. Harris, 189 Fed. 
461), (5) or unless there is proof of 
prima facie error on the part of the 
postmaster-general (Appelby v. 
Cluss, 160 Fed. 984) (6) or that courts 
will not interfere “where there has 
been no mistake of law, a fair hearing 
has been accorded, and the findings 

. + upon issues of fact are sup- 
ported by substantial evidence” (Ay- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


= 


§§ 104-105] 


orders.°? To authorize the postmaster-general to 
exclude matter from the mails, the facts must in some 
aspect be sufficient to permit him under the statute 
to make the order.°* And one who is injured by a 
fraud order may apply to the courts for redress in 
cases where it. was shown that the postmaster-general 
had exceeded his -authority,®* or that his act was 
palpably wrong®® or an unwarranted arbitrary in- 
vasion of the rights of the party against whom the 
order was issued;°° and this is so even if the order 
be made after a hearing.®* 

[§ 105] b. Injunction, Mandamus, or Certiorari. 
Injunction. In accordance with principles elsewhere 
considered®* and general rules applicable to the 
granting of injunctions,®® the enforcement of a fraud 
order will not be enjoined when fairly arrived at®° 
and supported by substantial evidence,®! where there 
is any evidence to support the order,®? or where it is 
not palpably wrong.®* And in any event, a pre- 
liminary injunction. will not issue unless the court 
is clearly convineed that plaintiff would ultimately 
prevail.°* A very strong showing is necessary to 
warrant the granting of an order for such an injune- 
tion.®® Accordingly in applying these principles,** 
it has been held that the enforcement of a fraud or- 
der will not be enjoined where the business involved 
is shown to be one for which the postal system can- 
not lawfully be used.°* So an injunction will not lie 
against the enforcement of a fraud order where plain- 
tiff admitted quackery in his electrice belt business, 
but claimed that the course of business indicated by 
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the past had been mended by the employment of a 
licensed physician, nothing being shown concerning 
his professional qualifications and his pecuniary inde- 
pendence of plaintiff and the electric belt business.°§ 
Nor will an injunction issue to prevent the detaining 
by a postmaster of letters addressed to the secretary 
of a lottery company under the direction of the post- 
master-general where the pleadings fail to show that 
the letters had no connection with the lottery busi- 
ness.°® On the other hand, if the order is palpably 
wrong or without any evidence to sustain it, an in- 
junction will issue against its enforcement, if it 
appears that the enforcement of the order will in- 
flict irreparable injury and that no adequate remedy 
at law exists.7° <A bill to enjoin a fraud order will 
not be sustained unless it makes a clear prima facie 
ease that the faets could not possibly support the 
order or that complainant’s legal or constitutional 
right has been violated,’! and such a bill is insuffi- 
cient where it shows a hearing upon due notice on 
charges of fraud clearly within the statute but does 
not show what proofs were adduced.*? Rules of evi- 
dence applicable in actions generally‘? and in suits 
for iee nue in relation to burden of proof,’* pre- 
sumptions,’® and weight and sufficiency’® of evi- 
dence, apply in suits to enjoin the enforcement of 
fraud orders. 

Mandamus will not lie to compel the annulment of 
a fraud order where the director of the posts did not 
exceed his authority in making the order:*7 

Certiorari. The decision of the postmaster-general 


cock v. O’Brien, 28 F. (2d) 817) (7)]{the courts of jurisdiction to grant 71. Appelby v. Cluss, 160 Fed. 984. 
or “in a doubtful case within his] relief to a party aggrieved by any 72, Appelby v. Cluss, supra. 
jurisdiction in the absence of fraud] action, by the head, or one of the sub- 73. See Evidence §§ 13-24. 

or a gross mistake of fact, where} ordinate officials of that department, 74. See Injunctions § 578. 

there is some evidence which is sat-] which is unauthorized by the statute [a] Burden of proving error in 


isfactory to the Postmaster General 
to sustain a fraud order, his decision 


under 


which he assumes 


conclusion of postmaster-general.— 
In an action to enjoin the enforce- 


to .act. 


of the question of fact upon which 
the order is founded is conclusive, 
and it will not be reviewed by the 
courts” (Aycock v. O’Brien, supra. 
To same effect People’s U. S. Bank v. 
Gilson, 140 Fed. 1 [aff 161 Fed. 286, 88 
CCA 332]). 

[b] Reason for rule is based on 
the theory that courts will not in- 
terfere to control an executive offi- 
cer in the discharge of a duty involv- 
ing the exercise of judgment and dis- 


cretion. Branaman y. Harris, 189 
Fed. 461. See generally Injunctions 
§§ 384, 387. 


52. Aycock y. O’Brien, 28 F. (2d) 
817; and cases infra this section. 

[a] For reason that otherwise 
the individual would be left to the 
absolutely uncontrolled and arbitrary 
action of a public and administrative 
officer whose action is unauthorized 
by any law and is in violation of the 
rights of the individual. American 
School of Magnetic Healing v. Mc- 
Annulty, 187 U. S. 94, 23 Sct Bey eel 
L. ed. 90 

Injunction see infra § 105. 

53. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 
23 SCt.38, .47 L. ed. 90. 

54. Degge v. Hitchcock, 229 U. S. 
162,30 SCt 639,57 li. ed. 1135; Pub- 


Pihic Clearing House vy. Coyne, 194 U. 


S. 497, 24 SCt 789,.48 lL. ed. 1092; 
American School of Magnetic Heal- 
ing v. McAnnulty, 187 U. S. 94, 23 SCt 
33, 47 L. ed. 90 [rev 102 Fed. 565]; 
Hoover v. McChesney, 81 Fed. 472; 
Reyes v. Topacio, 44 Philippine 207. 
[a] Thus, where the postmaster- 
general in a case not covered by the 
statute has assumed to act under the 
authority granted by it, and made an 
order withholding mail, the matter 
is subject to be reviewed by the 
courts; or where the conduct of the 
post office is a part of the adminis- 
trative department of the govern- 
ment, that fact does not always oust 


American School of Magnetic Healing 
v. McAnnulty, 187 U.S. 94, 23 SCt 33, 
47 L. ed. 90. 

55. Hurley v. Dolan, 297 Fed. 825; 
Reyes vy. Topacio, 44 Philippine 207. 

56. Crane vy. Nichols, 1 F. (2d) 33. 

57. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 
23 SCt 33, 47 L. ed. 90. 


58. See supra § 104. 
aan a See Injunctions §§ 383, 384, 


60. Leach v. Carlile, 258 U. S. 138, 
ee 227, 66 L. ed. 511 [aff 267 Fed. 
61]. 
61. Leach vy. Carlile, supra. 

62. Putnam vy. Morgan, 172 Fed. 
450, 451; Missouri Drug Co. v. Wy- 
man, 129 Fed. 623. 

“His [the Postmaster-General’s] 
decision on the facts is final, if there 
be any evidence at all on which he 


may act.” Putnam v. Morgan, su- 
pra. 
63. New v. Tribond Sales Corp., 


Sie Apps GD: Cl) DOT, ios Ma G2 dG). 
64. Sanden vy. Morgan, 225 Fed. 


266. And see generally Injunctions 
s 68. Branaman v. Harris, 189 Fed. 
a 86: See supra text and notes 60-— 
O67, Fairfield FloratCo. vs Brad- 


bury, 89 Fed. 393. 

68. Hall v. Willcox, 225 Fed. 333. 

69. Commerford v. Thompson, 1 
Fed. 417, 2 Flipp. 611. 

70. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 
ZEISCUM Sos ta eG OU sr EUICley.reVi 
Dolan, 297 "Wed. 825 [aft 283 Fed. 695]. 

[a] Thus it has been held that 
an injunction will issue against the 
execution of an order preventing the 
sale through the mails of lucky 
stones which are sold for what they 
are without falsehood or misrepre- 
sentations. Hurley v. Dolan, 297 Fed. 
825 [aff 283 Fed. 695]. 


ment of a fraud order, the burden is 
on plaintiff to overcome the presump- 
tion that the conclusion of the post- 
master-general was right, or of point- 
ing out his excess of statutory pow- 
er, or his wanton or malicious exer- 
cise thereof. Sanden v. Morgan, 225 
Fed. 266. To same effect Hall v. Will- 
cox, 225 Fed. 333. 

75. See Evidence §§ 25-88. 

[a] Presumptions in favor of or- 
der.—(1) Where the postmaster-gen- 
eral pursuant to acts of congress sat- 
isfies himself that a person is improp- 
erly using the mails, and issues a 
fraud order accordingly, the pre- 
sumption is in favor of the correct- 
ness of his action, although it may 
be rebutted. Hall v. Willcox, 225 Fed. 
333; Branaman vy. Harris, 189 Fed. 
461. (2) This presumption obtains, 
although his conclusion may not have 
been reached by the ordinary methods 
of courts, the rules of evidence may 
have been disregarded, and the in- 
vestigation may have been secret and 
ex parte. These are details for which 
relief must be sought from congress 
and not from the judiciary. Hall v. 
Willcox, supra. 

76. See Evidence §§ 1730-1806; 
Injunctions §§ 581, 2. 


[a] Evidence held sufficient to 
sustain fraud order.—Aycock  v. 
O’Brien, 28 F. (2d) 817 (fraud or- 


der, based on findings that false rep- 
resentations were fraudulently made, 
that patent medicines, called “Tu- 
berclecide” and ‘‘Metablitone,’ manu- 
factures of, and sold by, plaintiff, 
constituted together a specific cure 
for pulmonary tuberculosis); Brana- 
man v. Harris, 189 Fed. 461 (fraud 
order issued by postmaster-general 
for conducting by mail the business 
of treating cases of deafness as a 
specialist). 

77. Reyes v. Topacio, 44 Philippine 
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that & fraud order shall issue cannot be reviewed by 
certiorari because the decision is not the exercise of 


a judicial function,**® and for the further reason that, 
if there was an arbitrary exercise of statutory power 
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[§§ 105-108 


or a ruling in excess of the jurisdiction conferred by 
statute on the postmaster, appropriate relief might 
be obtained in a court of equity.’® 


XI. DEPOSIT, COLLECTION, AND FORWARDING OF MAIL MATTER 


[§ 106] The postmaster-general may determine 
what shall be regarded as a depository for mail,®° and 
the depository so designated becomes an authorized 
depository, that is to say, a depository authorized by 
the post-office department as a receptacle for the re- 
ceipt or delivery of mail matter.5! He may desig- 
nate as such a depository boxes privately owned and 
controlled, and placed in buildings or otherwise on 
any mail routes? A Jetter is properly mailed when 
addressed, stamped, and deposited in the proper place 
for the receipt of the mails to be delivered under the 


public authority,’* such as the post office,®* or a 
street letter box.85 So also, it has been held that a 
statute providing that every railway postal clerk or 
other carrier of the mails shall receive any mail mat- 
ter presented to him if properly prepaid by stamps 
and deliver the same at the next post office at which 
he arrives*® includes city letter carriers,** and rural 
route mail carriers,*’ and that a letter addressed and 
stamped and handed to either of them®® is properly 
“mailed.” R 


XII. CONTRACTS FOR CARRYING MAILS®° 


[§ 107] A. Power To Make and Parties. Under 
his power to contract for the carriage of the mails 
by statute®' vested in the postmaster-general,?? a 
postmaster has no authority to make contracts in re- 
gard to the mail-messenger service, or to direct it, and 
cannot bind the government for that purpose.?* The 
collector of customs is under no disability by reason 
of his office to contract with the government for the 
carriage of the mails.?* And a corporation organized 
under “the laws of any state in the United States is 
an American citizen within a statute authorizing 
bids by “American citizens” for the carrying of mails 
on American steamships between ports of the United 

78. Degge v. Hitchcock, 229 U. S.| N. Y¥.-Super. 


162, 33 Sct 639, 57 L. ed. 1135 [aff 35 


App. (DR IOP) 218]; Maury v. Hitch- | 85. 


SALG 
land Casualty Co., 
Casco Nat. Bank v. Shaw, 


Reynolds v. Mary- 
30 Pa. Super. 456. 


States and foreign ports.°® 

[§ 108] B. Conditions Precedent—1. Advertiaas 
ments and Bids—a. Necessity—(1) In General. The 
statutes require advertisements of all general mail 
lettings of each state and territory to be conspicuous- 
ly posted in each office named in the advertisement 
for at least sixty days before the time of such gen- 
eral lettings;°® and the postmaster-general is also 
required to advertise for bids for contracts for trans- 
porting mail between the United States and any for- 
eign country,®* and to enter into contracts for the ear- 
rying of the mails on American steamships between 
ports of the United States and those of foreign coun- 
matic tubes, but only after public ad- 


| vertisement therefor, and not until 


79 | after a careful investigation as to 


COCK, 35. App. D.C.) (228: 

79. Degge v. Hitchcock, 229 U. S. 
162, 33.SCt 639, 57 L. ed. 1135 [aff 35 
App. (D. C.). 218]. 

830; .bakas su U.S.) 240" Bed. (350; 
LHS RCOA we oma 2450 Un Se ttOky ies 
SCt 148, 62 L. ed. 406]; 31 Op. Atty.- 
Gen. 73... 

{a] Power to determine character 
and quality of letter boxes for the en- 
tire postal system is vested in the 
postmaster-general, and the art com- 
mission of New York has no right to 
control the erection of letter boxes in 
that city. 31 Op. Atty.-Gen, 73. 

81. Pakas v. U. S., 240 Fed. 350, 
153 CCA 276 [aff 245 U. S. 467, 38 SCt 
148, 62 L. ed. 406]. 


82. Pakas v. U. S., supra. 
83. Casco Nat. Bank v. Shaw, 79 
Me. 376, 10 A 67, 1 AmSR 319; Ward 


VD JTAS Morr Transfersete.,, Con 7119 
Mo. A. 83, 95 SW 964; Goucher v. 
Carthage Novelty Co., 116 Mo. A. 99, 
91 SW 447; National Butchers’, etc., 
Bank v. De Groot, 43 N. Y. Super. 
341; Reynolds v. Maryland Casualty 
Co., 30 Pa. Super. 456. 

[a] “The word mailed, (1) as ap- 
plied to a letter, means that the let- 
ter was properly prepared for trans- 
mission by the servants of the postal 
department, and that it was put in 
the custody of the officer charged 


with the duty of forwarding the 
mail.” Pier v. Heinrichshoffen, 67 
Mo. 168, 169, 29 AmR 501. (2) “The 


popular understanding of the word 
‘mailed’ as applied to a letter is that 
it was-duly stamped and placed un- 
der the control of the officers of the 
postal department whose duty it is to 
dispatch postal matter.’’ Reynolds v. 
Maryland Casualty Co., 30 Pa. Super. 
456, 459. 

84, Ward v. D. A. Morr Transfer, 
ete., Co., 119: Mo. A. 838, 95 SW 964; 
Goucher v. Carthage Novelty Co., 116 
Mo. A. 99,-102, 91 SW 447; National 
tutchers’, etc., Bank v. De Groot, 43 


Me. 376, 380, 10 A 67, 1 AmSR 319. 

“A letter deposited in a street let- 
ter box, which has been put up by the 
postoffice department, is as truly 
mailed, within the meaning of the 
law, as if it were deposited in a let- 


ter box within the postoffice building 


itself.” 'Casco: Nat. Bank v. Shaw, 
supra. ° 

86. USCA tit 39 § 495. 

87. Wynen vy. Schappert, 6 Daly 
(N.. Y.): 558,55 HowPr 156; Pearce 


v. Laugfit, 101 Pa. 507, 47 AmR 


88. Seneca Co. v. Ellison, 203 Mo. 
A. 179, 208 SW 1038. 
89. Seneca Co. v, Ellison, supra; 


Wynen v. Schappert, 6 Daly (N. Y.) 
558, 55 HowPr 156. 
90. Cross references: 
Contract for post-office supplies see 
supra § 84. 
Exemption of mareare from arrest 
see infra § 1 
Liability of ae neton for: 
ee: mail equipment see infra § 
Lost, stolen, or ceneved mail see 
infra §§ 166-17 


91. USCA tit 39. fe 421 et seq., 651 
et seq. 
92. New York Cent. R. Co. v. U.S., 


21 Ct. Cl. 468; 9 Op. Atty.-Gen. 10. 
[a] Congress principal, postmas- 
ter-general agent.—In the case of 
mail transportation contracts, con- 
gress must be deemed the principal, 
the postmaster-general its agent, and 
a statute reducing compensation a 
notice to the contractors, limiting the 
authority of the agent. Chicago, ete., 
RS Con we Us Sa lb OU LC 2325 5 Com- 
pare 7 Op. Atty.-Gen. 135 (on power 


|of congress to make contracts for 


carriage of mail). 

[a] Power to contract for pneu- 
matic tube service.—(1) Under Act 
April 21, 1902 (32 U. S. St. at L. 114 
c 563 § 1) the postmaster-general was 
authorized to contract for the trans- 
mission of mail by means of pneu- 


the means and practicability of such 
service, nor until a favorable report 
in writing should have been submit- 
ted to the postmaster-general by a 
commission of not less than three ex- 
pert public officials. Beach v. U. S., 
41 Ct. .Cl...110 [aff 226 Us SS. 243883 
SCt. 20,,57-L. ed. 205]. | (2) But the 
statute does not confer power on the 
postmaster-general to contract .for 
the purchase of pneumatic devices, or 
patented inventions, relating thereto. 
Beach v.-Ue"*S:, 226° USS! 243 33ensee 
20, 57 L. ed. 205 [aff 41 Ct. Cl. 110]. 
[ec] Power to contract for sending 
messages by telegraph.—The power 
given “by statute to the postmaster- 
general to contract for carrying the 
mails does not include authority to 
contract for sending messages by 
telegraph for the benefit of the people 
at large. Mail matter does not in- 
clude telegraphic correspondence as 
such. 19 Op. Atty.-Gen. 650. 
93. Travistvy Ul S29196 Us Siczecs 
25 SCt 233, 49 L. ed, 461 [aff 38 Ct. Cl. 


590]; Slavens v. U. S., 196 U.. S. 229, 
25 Sct 229, 49 L. ed. "457 {aff 38 Ct 
ee eh Whitsell v. U. S.,° 34 "Ce 

94. 14 Op. Atty.-Gen. 388. 

95. 20 Op. Atty.-Gen. 161. 

[a] “To hold otherwise would be 


to practically destroy the operation 
of the act. The capital required to . 
run a foreign steamship line is so, 
great as to preclude individuals from 
undertaking such an enterprise. It 
is not to be supposed that Congress 
intended to hamper the construction 
of a new merchant marine by with- 
holding all inducement for the use of 
aggregated and organized capital in 
attaining that end.” 20 Op. Atty.- 
Gen. 161, 167 


96. USCA tit 39 § 421. 
[a] Under earlier statutes see 
Griffith V:{U.S.. 22) Ct,’ Cl 1655 yl4sOp 


Atty.-Gen. 585; 
O75 


13 Op. Atty.-Gen. 473. 
USCA tit 39 8 652. 


For later cases, developments and, changes in the law see cumulative Annotations, same title, page and note number. 


§§ 108-112] 


tries with the lowest possible bidder for the perform- 
ance of the service on each route.°® The manifest 
objects of statutes of this character is to get for the 
government the benefit of competition,®® to obtain 
efficiency and economy in the service, and to prevent 
favoritism.” Nevertheless, other statutes dispense 
with the necessity of advertisements and bids in 
enumerated cases, such, for instance, as temporary 
mai! lettings,’ and contracts with railway compa- 
.nies,* or with the owners or masters of steamships, 
steamboats, or other vessels, plying upon the waters, 
or between ports, of the United States, for carrying 
the mails upon such routes.® 
[§ 109] (2) New Advertisements and Bids. 
Where part of an established post route is found to 
be impracticable, that portion of it may be changed 
by the post-office department without thereby creat- 
ing a new route requiring a new advertisement and 
bid.© And a proposal for expedited and increased 
service, with the order made thereon, does not con- 
stitute a new contract requiring a new advyertise- 
ment,’ but makes simply an alteration of the exist- 
ing contract in a manner authorized by statute.’ So 
it has been held that the postmaster-general may ac- 
cept a proposal from a steamship company, the holder 
of a contract with the government for performing 
second-class mail service, to perform first-class mail 
service on the condition that, if the proposal be ac- 
cepted, the existing contract shall be rescinded,® but 
the company should be required to stipulate for the 
safety of the government that, in consideration of 
the above, the existing contract shall, at the option 
of the government, be void in case some other party 
than the company shall be the successful bidder for 
first-class service.t° On the other hand, where a con- 
tract has been entered into for foreign mail service 
for a term of ten years, no authority exists to make 
a new contract with the same party for five years 
in leu of the ten years,++ unless the party procured 
the same by new bidding after due advertisement.1? 
And a condition may not be inserted in a contract 
by which the postmaster-general and the contractor 
may subsequently vary the terms of the contract, 
both as to price of ships, and rate of compensation, 
without submitting the rate to the effect of competi- 
tion, because otherwise it would indirectly empower 
the postmaster-general to make a contract without 
inviting bids.t? So also under a statute providing 
that all contracts for carrying the mails shall be 
awarded to the lowest bidder tendering sufficient 
guaranties for faithful performance,!* it has been 
held that if the lowest bidder fails to enter into a 


98. USCA tit 39 § 657. 5. 
99. Garfielde v. U. S., 93 U. S. 242, | Atty.-Gen. 565, 
23 L. ed. 779; 13 Op. Atty.-Gen. 473. 
1. Garfielde v. U. S., 93 U. S. 242, 
Dowlan eds Wto: Mos 
2. Garfielde v. U. S., supra. 


3. USCA tit 39 § 434. See 13 Op.|35 L. ed. 719]. 
Atty.-Gen. 473. 8. Griffith v. We S., 

“Brom necessity an exception is 9. 20 Op. Atty.-Gen. 304. 
allowed in the case of temporary con- 10. 20 Op. Atty.-Gen. 304. 
tracts.” 13 Op. Atty.-Gen. 473, 475. 11. 20 Op. Atty.-Gen. 321. 


[a] Construction of word “tempo- 
rary” under earlier statute see 13 Op. 
Atty.-Gen. 473. 

4. USCA tit 39 § 571. See 5 Op. 
Atty.-Gen. 373 (this statute, which 
provides that the postmaster-general 
may enter into contracts for carrying 
the mail with railway companies 
without advertising for bids therefor, 


15. -l3\a4Ops 
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USCA tit 39 § 449. 


Gar Ue Sa Ven Barlow eloe les S.4cuL, 
10 SCt 77, 33 L. ed. 346. 
Griffith Va TWh Sry 
[app dism 141 U. S. 912, 11 SCt 1005, 


12. 20 Op. Atty.-Gen. 321. 
13. 20 Op. Atty.-Gen. 161. 2 
14. USCA tit 39 § 429. ae 
Atty.-Gen. 473, 474 k 
(“The bids are tendered for accept- 
ance only in the event that they shall 
prove to be the lowest, and by the ac- 
ceptance of one as the lowest, the 
others are discharged’’). 
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contract and perform the service, the postmaster-gen- 
eral cannot legally contract with the next lowest bid- 
der who will agree to perform the service at his bid 
for the whole term, without readvertising,?® and that, 
after once advertising and failing to secure a con- 
tractor, a contract cannot be lawfully made with a 
party who has not been a bidder on a proposition in- 
formally submitted for the contract term.'® 

[§ 110] b. Requisites and Sufficiency. As a con- 
dition precedent to the making of a valid contract for 
carrying the mails, the advertisements for bids must 
satisfy the statutory requirements,’ and no amount 
of precision in the bid can obviate a want of compli- 
ance with the statute in the advertisement.1* If the 
statute provides that the advertisement shall state 
the time and frequency of the service, no valid con- 
tract can be made on an advertisement which does 
not comply with this requirement.t® And under a 
statute empowering the postmaster-general to enter 
into contracts with American citizens for the carry- 
ing of mails on American steamships, between ports 
of the United States and ports in foreign countries, 
the mail service on such lines to be equitably dis- 
tributed, and contracts to be made with the lowest 
responsible bidder for the performance of the mail’ 
service on each route,?° the postmaster-general is re- 
quired to advertise for separate proposals for each 
separate and distinct line of service.?1 Specifie in- 
formation in an advertisement of existing conditions 
within the government’s knowledge and not within 
the knowledge of the bidders must be regarded as in’ 
the nature of a warranty on which the bidders are 
entitled to rely.?? 

Bids. Bids must conform to all proper and reason- 
able administrative regulations of the post-office de- 
partment.?* A bid may be signed by a party without 
writing his name at the foot of the instrument.?4 

[§ 111] c. Withdrawal of Bid. In the absence of 
statutory authority, the post-office department has no 
power to enforce a rule that bids for carrying the 
mails should not be withdrawn after a certain time,, 
whether accepted or not.?° And this is so although 
the bidder promised not to withdraw the bid before 
the department decides upon it because the common 
law refuses to hold any man responsible for what he 
has promised,?* unless he has either received a valu- 
able consideration or bound himself by a sealed in- 
strument.?7 However, to constitute a withdrawal no- 
tice must be given;?8 and mere intention to with- 
draw does not constitute a withdrawal.?°® 

[§ 112] d. Acceptance or Rejection of Bids. 
Where advertisements and bids for mail contracts 
20. USCA tit 39, §~657. 

21. 29 Op. Atty.-Gen. 389. 
[a] “Route” means the course or 


way to be traveled in going from one 
Sea to another. 29 Op. Atty.-Gen. 


22. Utah, etc., Stage Co. v. U. S., 

39 Ct. Cl. 420 {aff 199 UR S44: 26 
SCt 69, 50 L. ed. 251] (if it were oth- 
erwise, all prudent persons would 
thereby be warned out of the com- 
petitive market and effective competi-— 
tion destroyed). 
7 Op. Atty.-Gen. 285. 
9 Op. Atty.-Gen. 174 (it will be 
Sufficient that the name is written 
by the proper party either in the 
body of the instrument or on the 
margin or any where else, so long as 
its authenticity and genuineness are 
sufficiently attested). 


See 13 Op. 


2 Ct. Cl. 165 


supra. 


vests the postmaster-general with 16. 13 Op. Atty--Gen. 473. 25. 9 Op. Atty.-Gen. 174. 
discretionary power to make con- 17. 29 Op. Atty.-Gen. 389; 14 Op. 26. 9 Op. Atty.-Gen: 174. 
tracts for carriage of the mails with | Atty.-Gen. 389. 27. 9 Op. Atty.-Gen. 174. 
railways without advertisements or 18. 14 Op. Atty.-Gen. 389. 23" Ie Op Atty Gen. Td 
bids). 19. 14 Op. Atty.-Gen. 389. 29. 9 Op. Atty.-Gen. 174. 
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are made necessary by statute,°° all contracts for 
carrying the mails are required to be awarded to the 
lowest bidder tendering sufficient guaranties for 
faithful performance in accordance with the terms 
of the advertisement,*+ except that, in case of con- 
tracts for ocean mail service on American vessels, the 
postmaster-general may reject all bids not in his 
opinion reasonable for the obtaining of the purposes 
named.*?. The first mentioned provision is, of 
course, subject to limitations contained in another 
statute®* that all bids be accompanied by a bond with 
approved sureties to perform the services proposed in 
the bid.** Where the postmaster-general is empow- 
ered by statute to enter into contracts for carrying 
the mails without preliminary advertisements and 
bids,®® he may disregard a bid made on an advertise- 
ment to carry mail over a designated route, and, 
without advertising, make a contract with another 
party.*® 

Damages for refusal to award contract. An in- 
demnity agreed upon as the amount to be paid for 
canceling a contract affords the measure of damages 
for illegally refusing to award it.°7 

[§ 113] 2. Bonds—a. In General. The statutes 
require all bids for carrying the mails to be accom- 
panied by a bond with approved sureties to perform 
the services proposed in the bid.** And other statu- 
tory provisions, that contracts for carrying the mails 
shall be awarded to the lowest bidder, must be con- 
strued in connection with the requirements of this 
statute,?® the object of which is to protect the govern- 
ment from imposition through worthless bids.*° 
Even if the statutory requirements have been com- 
pled with in point of form, if the postmaster-gen- 
eral is satisfied from other sources of information 

30. See supra § 108. 

31. USCA tit 39 § 429. 
grove yv._U. S., 31 Ct. Cl. 332; 
Atty.-Gen. 56. 


32. USCA tit 39 § 657. 
[a] Reservation of right to re- 


See Cos- 
14 Op. 


inquired into. 
[b] 


contract.—(1) 
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bond, the actual damages cannot be 
U. S. v. Alcorn, supra. 
Damages arising from viola- 
tion of provision against subletting 
A statute providing 
that any sublease or transfer of a 


[§§ 112-116 | 


that the bond is worthless, he may and should treat 
the bid as though the bond had not accompanied it.*1 
And a bond appearing upon its face to have been 
altered should not be accepted,*? unless by a note or 
in some way it is attested that the change was made 
with the assent of the parties.t® The law does not 
require that there should be witnesses to the bond, 
but it is expedient, and safety requires them.** An 
admitted clerical error in a contractor’s bond due to 
a mistake of a clerk in the post-office department will , 
not be permitted to operate to his prejudice.*® 

[§ 114] b. Scope and Extent of Liability.*® Rules 
governing the scope and extent of liability on officers’ 
bonds generally** apply to bonds of mail contrac- 
forsss > 

[§ 115] c. Period of Liability.t9 The sureties of 
a mail contractor are responsible to the government 
for the whole term of the contract,°° and as well after 
the death of their principal as before,°t and on the 
death of the principal, before the expiration of the 
term for which the contract was made, are bound to 
fulfill its stipulation,®? or, in case of nonfulfillment, 
are liable for the damages which may ensue from let- 
ting it at a higher price.°? 

[§ 116] d. Discharge or Release of Sureties.°4 
Any change in the terms of a contract for carrying 
the mails releases the sureties on the contract from 
subsequent lability thereon.®°> And if a material 
change is made in the bond by interlineation or other- 
wise, subsequent to its execution, the instrument is 
thereby rendered void,®* unless it can clearly be 
shown that after the change the parties assented to 
it and still acknowledged the signing and sealing as 
their act.°" So where the contractors have fully per- 
formed their duties in accordance with the terms of 
he did for about a year longer. It 
was held that the bondsmen were not 
liable for plaintiff's dues with which 
the contractor absconded. Gillespie 


v. Lake, 85 Cal. 402, 405, 24 P 891. 
[d] Loss by robbery of money 


scind.—Under the statute above set 
out, the postmaster-general neces- 
sarily has the right to reserve in the 
contract the right to rescind it if a 
material condition thereof is disre- 
garded by the contractors. 29 Op. 
Atty.-Gen. 194. 


33. USCA tit 39 § 426. 

34 17 Op. Atty.-Gen. 293. 

35. See supra § 108. 

36. 5 Op. Atty.-Gen. 373. 

87. Garfielde v. U. S., 93 U. S. 242, 
IBY Eero Ve 

38. USCA tit 39 § 426. 

39. 17 Op. Atty.-Gen. 293. 

40. 17 Op. Atty.-Gen. 293. 

41. 17 Op. Atty.-Gen. 293. 

42. 17 Op. Atty.-Gen. 285. 

43. 17 Op. Atty.-Gen. 285. 

44. 17 Op. Atty.-Gen. 285, 

45. 5 Op. Atty.-Gen. 546. 

46. Of postmaster and sureties on 


postmaster’s bond see supra § 40 et 


seq. 

47. See Officers §§ 394-406. 

48. See cases infra this note. 

[a] Liability for amount of bond 
as liquidated damages.—(1) Where 
the bond provides that the principal 
and sureties shall be liable for the 
amount thereof as liquidated damag- 
es to be recovered in an action of 
debt on the bond, this constitutes an 
absolute undertaking. to pay the 
amount named therein as liquidated 
damages in case of condition broken, 
without regard to the actual damages 
sustained by the United States. U. 
S. v. U. S. Fidelity, etc., Co., 151 Fed. 
534 [writ of error dism 158 Fed. 1022 
mem (aff 209 U. S. 306, 28 SCt 537, 52 
L. ed. 804)]; U.S. v. Alcorn, 145 Fed. 
995. (2) And in an action on such 


mail contract without the consent of 
the postmaster-general shall be 
deemed a violation of the contract, 
and that the contractor and his sure- 
ties shall be liable for any damages 
thereby resulting to the United 
States, applies to all mail contracts 
including as well those already ex- 
isting or awarded as those which may 
be entered into in the future. 16 Op. 
Atty.-Gen. 61. (2) This statute does 
not impose any greater liability on 
the sureties upon contract already ex- 
isting than the one which they origi- 
nally incurred. 16 Op. Atty.-Gen. 61. 
(3) If the contract is avoided by an 
illegal sublease or transfer, the sure- 
ty in the original contract will be held 
liable only up to the date when it is 
thus avoided, and if the contract is 
relet by the postmaster-general a new 
bond will be required of the person to 
whom it is thus relet, for whom, and 
for whose misfeasances, if any, the 
original sureties will not be liable. 
16 Op. Atty.-Gen. 61, 63. 

[c] Money due from contractor to 
subcontractor.—A contractor for car- 
rying the mails sublet the contract to 
plaintiff, and afterward, on receiving 
a quarterly payment, absconded, 
without paying plaintiff his last quar- 
terly dues. The contractor’s bonds- 
men proposed to the post-office de- 
partment that they be allowed to ful- 
fill the contract, and received, as an 
answer, from the department: “An 
order has been issued this date to rec- 
ognize your service on said route, and 
pay for the same, from” the date up 
to which the contractor had drawn 
pay. The bondsmen hired plaintiff 
to continue to carry the mails, which 


placed in mail bag without contrac- 
tor’s knowledge.—Where a contract 
for transportation of mail provided 
that the contractor should account 
for and_ pay over all money of the 
‘United States which might come in- 
to his possession, he being only re- 
quired to carry mail, and not to car- 
ry money as such, his surety was not 
liable, on his bond for the faithful 
carrying out of the contract, for the 
loss by robbery of money belonging to 
the United States, placed in his mail 
bag without his knowledge or acqui- 
escence. American Surety Co. v. U. 
S., 171 Fed. 408, 96 CCA 364 [rev 155 
Fed. 941]. 

49. On bond of postmaster see su- 
pra §§ 47, 48. 

On official bonds generally see Of- 
ficers §§ 403-409. 

50. 6 Op. Atty.-Gen. 410. 

51. 6 Op. Atty.-Gen. 410. 
erally Officers- § 407 et seq. 

“The surety is intended . . . to 
engage, equally with the principal, 
for the performance of the contract, 
and to see it performed, or to take 
the consequences of the omission, in 
case of the death or other disability 
of the principal contractor.” 6 Op. 
Atty.-Gen. 410, 412, 


See gen- 


52. 6 Op. Atty.-Gen. 410. 
53. 6 Op. Atty.-Gen. 410. 
54. On bond of postmaster see su- 


pra § 49 et seq. 

On official bonds generally see Of- 
ficers §§ 410-416. 

55. 20 Op. Atty.-Gen. 321; 18 Op. 
Atty.-Gen. 414. 

56. 17 Op. Atty.-Gen. 285. 

57. 17 Op. Atty.-Gen. 285. 
generally Officers § 411. 


See 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 116-119] 


the contract, and their accounts have been adjusted 
and settled, and the route discontinued, this operates 
as a discharge of the sureties.®§ 

[§ 117] e. Enforcement and Cancellation.®® An 
action will lie against the contractor, and the sureties, 
on his bid for a breach of the bond.®° 

Defenses.°1 It is no defense to such action that 
previous to the time when the surety entered into his 
obligation, the government had taken the obligation 
of another surety for the performance by the princi- 
pal of the same contract,®? or that an action brought 
to enforce the same had been voluntarily dismissed.®? 
And it has been held that, where there are two inde- 
pendent undertakings, by one of which the principal 
and sureties shall be liable for the amount of the 
bond as liquidated damages to be recovered in an ac- 
tion of debt on the bond in ease of a breach thereof, 
and the other constituting a contract of indemnity 
to pay the government an amount contingent upon 
the actual loss to the government occasioned by 
breach of stipulations to perform the service by the 
bidder, a recovery on the latter bond for actual dam- 
ages, occasioned by a breach of its provisions, con- 
stitutes no bar to an action on the other bond to re- 
cover the sum fixed as liquidated damages;** but 
there is authority directly to the contrary.®® 

Evidence. Rules relating to burden of proof,*® ad- 
missibility,®* and weight and sufficiency®® of evi- 
dence in actions on bonds or official bonds generally 
apply in actions on bonds of this character. 

Cancellation. A bill by the surety on a contractor’s 
bond to procure the cancellation thereof will not be 
entertained, where the complainant has an adequate 
remedy at law.®°® 

[§ 118] C. Duration. Except as otherwise pro- 
vided by law, no contract for carrying the mails shall 
be made for a longer term than four years, and no 
contract for carrying the mails on the seas shall be 
made for a longer term than two, years,’° and the only 
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limitation of time which ean be placed upon the post- 
master-general is that preseribed by this statute.“? 
This statute, it has been held, does not prescribe the 
duration of the contract made under its provisions, 
but merely fixes a maximum time which the post- 
master-general cannot exceed.** Under a statute au- 
thorizing the postmaster-general to make a contract 
with American citizens for the carrying of mails to 
foreign ports on American vessels, for a term not less 
than five, and not more than ten, years in duration,’* 
whenever the service begins under a contract, no 
matter what its character, the term has begun, and no 
power exists to make that term longer than ten 
years.“* 

Implied contract. A continuanse of service after 
the termination of a written contract for carrying the 
mails for a designated term_of years creates no obli- 
gation of a renewed contract upon a like compensa- 
tion and for the same duration of time.7> The more 
reasonable implication is that the service is tempo- 
rary, and terminable at the option of either party.7® 

[§ 119] D. Form, Requisites, and Sufficiency.7? 
No particular form of contract is necessary.*® The 
acceptance by the post-office department of the pro- 
posal of a bidder after public notice to carry the 
mails in accordance therewith creates a contract of 
the same force and effect as if a formal contract had 
been written out and signed by the parties.7° And 
where the postmaster-general states the terms upon 
which a mail transportation service may be per- 
formed, and a railroad company acquiesces and per- 
forms, it constitutes a contract.°° So a contract to 
carry the mails by a railroad company is entered into 
by the acceptance of the railroad company of a so- 
called “distance circular” providing that it should be 
carried subject to acts of congress and rules and 
regulations of the post-office department.8! While it 
is provided by statute that contracts entered into by 
the post-office department should be in the name of 


58. 18 Op. Atty.-Gen. 414. : 

[a] Rule applied.—Where a mail 
route on which contractors have per- 
formed their services according to 
contract is discontinued and they are 
paid in full for their services, and 
are Subsequently paid additional com- 
pensation by the state from moneys 
of the United States illegally seized 
by the state, the contractors are un- 
der legal liability to make restitution 
to the United States, but the money 
so improperly paid to the contractors 
cannot be recovered from the sure- 
ties on the bond. 18 Op. Atty.-Gen. 
414. 
59. Of bond generally see Bonds 
§§ 1387-240. 

Of official bonds generally see Offi- 
cers §§ 418-449. 

60. 20 Op. Atty.-Gen. 293. 

61. To action on: 

Bond generally see Bonds §§ 148-150. 
Official bond generally see Officers §§ 

423, 424. 

62. National Surety Co. v. U. S., 
123 Fed. 294, 59 CCA 479. 

Liability on successive bonds of 
postmaster see supra § 48. 

63. National Surety Co. v. U. S., 
123° Fed. 294, 295, 59 CCA 479. 

“We are aware of no rule of law 
that requires a creditor who has the 
obligation of two different sureties 
for the performance of one and the 
same contract by a principal to en- 
force one before the other. They 
are concurrent securities for the same 
debt or demand, and the creditor has 
the option to proceed for the enforce- 
ment of either at his election. This 
being so, it was wholly immaterial 
that the government did not see fit to 
enforce the obligation upon which 


[49 C. J.—74] 


Towles and Hughes were liable, or 
that, having brought an action for 
that purpose, the action was discon- 


tinued.’”’ National Surety Co. v. U. 
S., supra. 
64 U.S. v. Alcorn, 145 Fed. 995. 
65. US. v. Oliver, 36 Fed. 758. 
§ ee See Bonds §§ 218-225; Officers 


{a] Showing abandcnment of con- 
tract.—In an action by the United 
States on the bond of a mail route 
contractor, to recover damages re- 
sulting from alleged abandonment of 
the contract by defendant, where the 
answer contains a general denial, it 
is incumbent on plaintiff to prove the 
alleged abandonment. U.S. v. McCoy, 
193M. Su 593524 SOt’ 528, 48 7 eds 
805 [rev 113 Fed. 1021, 51 CCA 688]. 

67. See Bonds § 226; Officers § 442. 

[a] Admissibility—In an action 


on a bond securing performance of | 


a mail route contract, a single letter 
of the auditor of the post-office de- 
partment that on a similar contract, 
in which defendant was surety for an- 
other, it would only be liable after 
the sureties on the proposal bond 
failed to pay the damage, was irrele- 
Van... National Surety Co. v7 Us Si, 
123 Fed. 294, 59 CCA 479. 


F bee See Bonds §§ 227-229; Officers 
[a] Evidence sufficient to make 


out prima facie case.—On the trial of 
an action brought by the United 
States against the sureties on a bond 
to secure the performance of a con- 
tract to carry mail, the government 
makes a prima facie case on produc- 
ing a certified copy from the books of 
the auditor for the post-office depart- 
ment of the contractor as a failing 


contractor, and showing the amount 
of his indebtedness, telegrams from 
the local postmaster to the postmas- 
ter-general to the effect that the con- 
tractor had abandoned the service, 
and the finding of the postmaster- 
general that the contractor was a 
failing contractor. U. S. v. McCoy, 
193 U. S. 593, 24 SCt 528, 48 L. ed. 


805. 
Pechstein v. Smith, 14 App. (D. 


69. 
C.) 27, 
70. USCA tit 39 § 436. 


71. New York, etc., R. Co. v. U. S., 
21 Ct. Cl. 468; Chicago, etc., R. Co. v. 
U. Ss 14 CtacCly 125) "revs om ouner 


grounds 104 U. S. 687, 26 L. ed. 893]. 
Waa Masten. OOl va. Un mee OnOtu 
eee U.S. 391, 9 SCt 320, 32 

USCA tit 39 § 657. 

74 20 Op. Atty.-Gen. 161. 
Jacksonville, etc., R. Co. v. U- 
Ss 118 U.S. 626,°7-SC€t 48," 30) Led: 
2s bate, 21 Cty ly 255 1- 

76. Jacksonville, etc., R. Co U. 
Sawai Ce Cl so omlerhe 118 U. sg, "626, 1 
SCt 48, 30 L. ed. 273]. 

77. Of contracts 
Contracts §§ 122, 123. 

78. Garfielde v. U. S., 93 U. S. 242, 
23_L. ed. 779. 

79. Garfielde v. U. S., 

Op. Atty.-Gen. 293. 

S0;" Texas etc, Rs Co. ves sa 26 
CECE sico. 

81. Great Northern R. Co. v. U. S., 
236 Fed. 433, 149 CCA 485. See New 
Mork eGlLGrm in uGOunvin Us orto ts lol 
222 [atk 251 U. S. 123, 40. SCt 67, 64 
L. ed. 182] (where a railroad executes 
a distance circular and contempo- 
raneously refuses to accept the 
amount there stated as full compen- 


generally see 


supra; 20 
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the United States,*? the nonobservance of this re- 
quirement will not invalidate a contract made for, 
and in behalf of, the United States which is otherwise 
unobjectionable.’? 

[§ 120] E. Construction and Operation—1. In 
General. Principles governing construction and op- 
eration of contracts generally’? apply to contracts 
for carrying the mails.%® 

[§ 121] 2. Conditions.s* A contract for postal 
ear facilities, which makes the liability of the United 
States conditional on future appropriations, is valid, 
and becomes operative if appropriations are subse- 
quently made;** and if a contract, dependent upon an 
appropriation for its validity, does not exceed the ap- 
propriation it will be deemed valid, although the ap- 
propriation is exhausted.’® Nevertheless, a contract 
with the postmaster-general for carrying the mails to 
a foreign country, which by its terms is to-commence 
when it is ratified by congress, and to be void in case 
such ratification is withheld, does not bind either 
party until the ratification stipulated for is given;°® 
nor does such a contract bind the postmaster-general 
who makes it, or his successor, to recommend the 
ratification of the contract to congress;°° and, if con- 
gress does not ratify the contract, the contractor has 
no right to carry the mail,®! and the postmaster-gen- 
eral has no lawful authority to permit letters or 
packages to be transported by him from one post of- 
fice to another.°®? 

[§ 122] F. Modification.°? While, as elsewhere 
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shown, contracts for transportation of the mails 
customarily provide that the postmaster-general may 
discontinue the services whenever the public interest 
in his judgment shall require such discontinuance on 
payment by the government of a designated indem- 
nity,®+ in no other mode ean the contract be changed 
except, as provided by statute, by advertisement and 
bids as in the case of original contracts,°® or by the 
mutual assent of the parties;°® and any attempted 
change by the United States would render it liable 
in damages in the same manner, and to the same ex- 
tent, as a private party.°? Furthermore, an author- 
ized contract for the carriage of the mails by a post- 
master-general can no more be changed by his sue- 
cessor without the assent of the contractor than by 
himself; the change of incumbents not in anywise 


affecting or impairing the rights of the contractors.°8 


So where a contract for continuous service in the 
carriage of mails by a railroad company has been en- 
tered into, and performance thereof commenced and 
continued by the company, the contract, the terms of 
which are specified, cannot be changed or modified 
by the mere protest of the company,?® and no action 
can be predicated on such protest, the remedy of the 
company being in a refusal to perform.! 

[§ 123] G. Annulment, Vacation, or Suspension.” 
Contracts for carriage of the mails may be annulled 
or vacated by the postmaster-general on grounds pre- 
seribed by statute by the postal regulations, or by the 
contract itself.’ , 


sation and the postmaster-general 
then informed the railroad that such 
compensation was all that would be 
paid, and the railroad continues to 
earry the mails, there was a “meet- 
ing of the minds” and the road is 
bound by the terms offered for such 
service); Minneapolis, etc., R. Co. v. 
U. S., 24 Ct. Cl. 350 (where there has 
been a compliance with requisites 
contained in the “weight and dis- 
tance circular” of the post-office de- 
partment which is equivalent to an 
application for the service of carry- 
ing the mails, orders of the postmas- 
ter-general authorizing certain pay- 
ment for certain services amount to 
offers of the business on the terms 
stated). 

82. USCA tit 39 § 429. : 

83. 18 Op. Atty.-Gen. 112 (provi- 
sion is directory only). 

84. See Contracts §§ 481-592. 

85. See cases infra this note. 

[a] Particular contracts con- 
strued.—(1) The service contem- 
plated by a screen wagon mail service 
contract for carriage between the 
post office and railway mail stations 
at Omaha must be deemed to include 
the mails to and from all the rail- 
roads using the union station at that 
point, although some of such rail- 
yoads were not specifically named in 
the contract, where it had long been 
the practice of the government and 
the screen wagon contractors to re- 
gard such service as a part of the 
contract, and the public advertise- 
ment for proposals, expressly made 
a part of the contract, warned bidders 
to familiarize themselves with the 
situation by personal investigation 
and inquiry. Huse v. U. S., 222 'U. S. 
496, 32 SCt 119, 56 L. ed. 285 [aff 44 
Ct. Cl. 19]. (2) Where railway com- 
panies contract to transport the 
mails, and, as an incident to the serv- 
ice at stations where transfer clerks 
are employed, to provide accommoda- 
tion for the “handling and storing” 
of the mails, the railway companies 
are under obligation to furnish all 
necessary conveyances to provide for 
the rapid, safe and most business- 
like carriage of all mails placed in 
their care and one of these accommo- 


dations is a suitable room for sort- 
ing the mail at large exchange sta- 
tions. ~Missouri Pac. R. Co. v. U. S., 
47 Ct. Cl. 377. (3) Contracts to car- 
ry the mail of the United States with- 
out stipulation as to its weight in- 
clude the whole mail accruing be- 
tween the termini named therein, or 
coming into it from other routes, ac- 
cording to the arrangements contem- 
plated when they are made; and, if 
justice shall demand extra allowance 
on account of the increased weight, 
it must be sought of congress, not of 
the postmaster-general. 3 Op. Atty.- 
Gen. ibs (4) Where a contract des- 
ignates certain places as on the line 
of a mail route from one point to an- 
other and back, such points must be 
touched at on the return as well as 
on the outward trip. U. S. v. Carr, 
132 U. S. 644, 10 SCt 182, 33 L. ed. 
483 [rev 22 Ct. Cl. 152]. 

{[b] Making mail cars available to 
postal wagons.—A railroad company 
did not comply with postal regula- 
tions requiring it to place mail cars 
at points accessible to messenger or 
contractors for wagon service, if the 
mail car was so situated that the use 
of a truck was necessary to trans- 
port mail from the train to postal 
wagons, in view of a platform making 
it impossible for the wagons to back 
to the train. Grossbier v. Chicago, 


eae R. Co., 173 Wis. 5038, 181 NW 
[e] Transfer of mail; “meeting 


points;” etc.—In a case where the 
contract under which a railroad com- 
pany carried United States mails re- 
quired it at “meeting points” to trans- 
fer mails to be forwarded by ‘“con- 
necting trains” to such trains, it was 
held that the term ‘meeting points” 
must be construed to mean points 
where the company’s mail route actu- 
ally met and connected with other 
mail routes established by the gov- 
ernment, and the term “connecting 
train’ must be taken to mean a mail 
train connecting with another mail 
train at such meeting points. John- 
Sone Ves Boston; rete: sR Co. GO) Bvt. 
521, 38 A 267. 

[d] Construction in doubtful cas- 
es.—It has been considered that a 


contract prepared at the post office 


and leaving the contractor no choice, 


as to form or phraseology must, in a 
doubtful case, be construed in favor 
of justice and against the govern- 
Mente Otis tye Wer as. Cle Cir a5 
| 120 U. S. 115, 7 SCt 449, 30 L. ed. 


86. In contracts 


generally see 
Contracts §§ 531-535. 


87. New York Cent., etc., R. Co. 
Vie Sree cet) Clo468- 

88. New York Cent., etc., R. Co. 
v. U. S., supra. 

89. 9 Op. Atty.-Gen. 10. 


90. 9 Op. Atty.-Gen. 10. 

91. 9 Op. Atty.-Gen. 10. 

92. 9 Op. Atty.-Gen. 10. 

93. Of contracts generally see 
Contracts §§ 604-615. 

94 See infra § 140. 
ann Cosgrovey vs Uy S431, Carer 

96. Great Northern R. Co. v. U. 
S., 236 Fed. 433, 149 CCA 485. 

97. Great Northern R. Co. v. U. 
S., supra. 

98. 3 Op. Atty.-Gen. 1. 

99... Chicago, 6tc., “RoOCO0sv.. Us nae 
Ct: Clr 3005 Texas: ete. sR: Cos vagwe 
S., 28’ Ct: Cl. 379, °390.” See, alsovas 
sustaining this view New York, etc., 

metGOn CVAD Went (oO Ob. IO lee oe cements 
rit hes S. 128, 40 SCt 67, 64 L. ed. 
_ “It would be a novel principle to 
introduce into the law of contracts 
that a contractor for continuous seryv- 
ice at agreed prices can raise the price 
by complaining of the injustice of 
the contract, while still performing 
the service and regularly taking pay 
according to contract price.” Texas, 
€tcs Ra Gor' ve Ueioe Supa. 

1, »Chicagcoy rete, SR Covtiv. Unass 
57 Ct. Cl. 300; New York, etc., R. Co. 
V. (U.S. D0 Ci. Chi 222) fate oot Slianss 
123, 40 SCt 67, 64 L. ed. 182]. 

2. For violation of statutes relat- 
ing to transfer, assignment, or sub- 
Veni of contracts see infra §§ 125- 

Su wl rTavis’ Vi Ue S:,2196> Ue SaZooR 
25 SCt 233, 49 L. ed. 461; Miller v. 
Miller, 47"-CtClvi4éfiatt 233) Wlase 
1, 34 SCt 570, 58 L. ed. 823]; McGin- 
nis’ v. U. S327) Ctl Gly L46s £6) 1Ope 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


hie 2 


§§ 123-125] 


Combination to prevent bidding. A statute, mak- 
ing it a ground for annulling a contract for the ear- 
riage of the mails that the contractor entered into a 
combination to prevent bids for carrying the mails,* 
does not authorize annulment of the contract of a 
successful bidder by reason of the fact that he had 
transferred his contract to another person, who was 
a competitor in the bidding, since this does not show 
any combination to prevent bidding.’ Nor is it a 
ground for annulment of a contract for carriage of 
the mails that one person bid for the contract in 
behalf of himself and others, unless the arrangement 
was made and designed to defraud the government by 
preventing competition in the bids, or in some other 
way.® 

Failure to perform service or disobedience of in- 
structions. The postmaster-general may annul a con- 
tract in accordance with a stipulation therein con- 
tained that he might do so in case of repeated fail- 
ures, or for a failure, to perform services according 
to contract.’ So also, if a contractor refused, after 
being instructed so to do, to give information as to 
the preparations made by him for the performance of 
his contract, it may be annulled.® 

Delivery of mail to person not authorized to re- 
ceive it. Violation of the statute prohibiting con- 
tractors from delivery of the mails to a person not 
authorized to receive it is a ground for the annul- 
ment of the contract.® 

On discontinuance or curtailment of services on 
route. The postal regulations authorize the post- 
master-general to discontinue or curtail the service on 
any route in whole or in part whenever, in his judg- 
ment, the public interest shall require it, or for any 
other cause, on allowing as full indemnity to the 
contractor one month’s pay on the amount of serv- 
ices dispensed with and a pro rata compensation for 
the amount of services retained and continued;?° 
and, where on discontinuing part of the services the 
contractor refuses to accept the remaining work at a 
lower compensation, the postmaster-general may an- 
nul the contract on allowing one month’s pay as in- 
demnity and relet the remaining services.** The 
Atty.-Gen. 61; 
77 Minn, 349, 79 NW 1045; 
Knight, 2 Pa. Co. 445. 

4. USCA tit 39 § 432. Cin baie 

59 Op, Atty.-Gen. 331.00" 12. 

6. Hegness v. Chilberg, 224 Fed. 13. 
28, 139 CCA 492; Huntington v. Bard- 
well, 46 N. H. 492; Bellows v. Rus- | 146]. 
sell, 20 N. H. 427, 51 AmD 238. 14, 

7. Gaines v. Trengrove, 77 Minn. 

349, 79 NW 1045. 

[aj Conclusiveness of decision.— 15. 
The decision of the postmaster-gen- 16. 
eral that there has been a breach of 
the contract authorizing annulment 


is conclusive in the absence of any 
claim that a fraud had been commit- | Cl. 574]. 


Gaines v. Trengrove, 
Peet v. | 590; 


Miller v. 


ted, or that there was such a gross 17. 
mistake of fact as would imply bad 
faith or a failure to exercise honest | 146]. 
judgment on his part. Gaines v. 13; 
Trengrove, 77 Minn. 349, 79 NW 1045. 19. Of 


form.—Where the service which the 20. 
government required of the contrac- 21. 
tor was in fact performed by another 22. 
upon the contractor’s request, with- 
out loss to the government, because 
of his own temporary inability to 
perform it, there is no failure of per- 
formance authorizing an annulment 
of the contract. Wreford v. U. S., 32 
Ct. Cl. 415. 

8. 9 Op. Atty.-Gen. 392. 

9. 15 Op. Atty.-Gen. 70. United States). 

10. Postal Laws and Regulations | Gen. 61 
§ 817. 23. 

ei PAV ISS, 1s, 5.98 LOO Wena 205 [a] 
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25 SCt 233, 49 L. ed. ee" ie Cxei Or CO) 
Slavens vy. U. Se 
25 SCt 229, 49 L. ed. 457 [aff 38 Ct. 


See cases supra note 11. all 
Miller v. U. S., 233 U.S. 1, 
SCt 570, 58 L. ed. 823 {aff 47 Ct. at 


Bee 233°: S134 Set 570, 58 L. ed. 


19 Op. Atty.-Gen. 146. 

Milleriava Uses Une sel, 34 
SCt 570, 58 L. ed. 823 fake 4% Ctr El. 
146]; Slavens v. Ui, SY 
25 SCt 229, 49 L. ed. 457 {aff 38 Ct. 


Miller v. U. 
SCt 570, 58 Led. $33 [aff On Ct Cle 


Woodlief v. U. S., 26 Ct. Cl. 457. 
contracts 
[b] What is not a failure to per-| Contracts §§ 693-766. 
See Contracts § 710. 

3 Op. Atty.-Gen. 492. ; 
USCA tit 41 § 15 (which gen- 
erally forbids the transfer of the con- 
tract or any interest therein, and pro- 
vides that such transfer shall cause 
the annulment of the contract so 
far as the United States is concerned, 
but that all rights of action for any 
breach of such contract by the con- 
tracting parties are reserved to the 
See 16 Op. <Atty.- 


USCA tit 39 §§ 444-447, 
Section 444 provides that no 


P40. Ca eae: 


power to terminate the contract by order of discon- 
tinuance allowing one month’s extra pay is not predi- 
cated on an abandonment of the entire service.” 
Furthermore, after discontinuing the contract, the 
government is free to make such contracts as may be 
deemed best.t® Accordingly, after a portion of the 
service is discontinued, the department may permit 
the balance to be performed by others without first 
siving the contractor an opportunity to perform.'+ 
And the regulation authorizes a discontinuance for 
the purpose of readvertising and reletting the service 
on an inereased schedule, in preference to permitting 
the contractor to perform the increased service at the 
pro rata to which he will be entitled under his con- 
tract.t° The exercise by the postmaster-general of 
his authority to discontinue the contract cannot be 
reversed by the courts, in the absence of the existence 
of a fraudulent motive or bad faith,1® and relief to 
the contractor for hardships resulting from his mis- 
take in making an improvident contract can only be 
obtained at the hands of congress.1? 

Restoration of suspended contract. Where a mail 
transportation service, suspended because of alleged 
imperfect performance, is restored on condition that 
the contractor shall pay the cost of the service during 
suspension, he is bound thereby, and cannot there- 
after recover from the government the amount paid 
by it for such service, and deducted from the moneys 
due him.+8 

[§ 124] H. Performance or Breach.!® In accord- 
ance with elementary principles,*? where a contract 
for carriage of the mails is impossible of performance 
and the parties entered into the contract with a mu- 
tual want of information for which neither can be 
properly held responsible, the contractor should be 
released from further obligations under it.?! 

[§ 125] I. Transfer, Assignment, or Subletting 
Contracts—1. Provisions of Statutes and Purposes 
for Which Enacted. Numerous statutes have been 
enacted relating to the transfer, assignment, or sub- 
letting of contracts, one of which has relation to 
public contracts generally,?? and the others to con- 
The purpose 
contractor for transporting the mails 
within, or between, the United States 
and any foreign country shall assign 
or transfer his contract, and that 


such assignments or transfers 
rk be null and void. USCA tit 39 § 


[b] Section 445 provides that no 
subletting or transfer of any mail 
contract shall be permitted without 
the written consent of the postmas- 
ter-general, and that, where any con- 
tractor has sublet or transferred his 
contract without such consent, the 
contract Shall -be considered as vio- 
lated and the service may again be 
Aish veced as provided by law. USCA 

tit § DE 

233 U.S. 1, 34 [ec] Section 447 provides that, 
whenever any contractor or subcon- 
tractor shall sublet his contract for 
carrying mail for a less sum than 
that for which he agreed to perform 
the service, the postmaster-general 
may, whenever he shall deem it for 
the good of the service, declare the 
original contract at an end, and enter 
into a contract with the last subcon- 
tractor, without advertising, to per- 
form the service on the terms at 
which the last subcontractor agreed 
with the original contractor, or for- 
mer subcontractor, to perform the 
same, and that, when a contract is 
declared void on account of its hav- 
ing been sublet, the contractor shall 
not be entitled to one month’s extra 
pay as formerly . provided. USCA 
tit 39 § 447. ; 


96 'U. S. 229 


47 Ct. Cl. 146 


196 U. S. 229, 


generally see 
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of the statutes relating to public contracts general- 
ly,?4 it is said, is to give the government absolute 
control of the personnel of the contractors so as not 
to have its contracts assigned to persons with whom 
it would not originally have contracted,?> and of the 
statutes relating specifically to contracts for carriage 
of the mails,?° to prevent hability of the govern- 
ment upon the contract to any person other than the 
accepted bidder,?* and to prevent speculating con- 
tractors from reaping a profit out of the government 
by subletting for a less sum than contracted for.** 
[§ 126] 2. Effect of Violation of Statutes—a. On 
Original Contracts for Carrying the Mails. Under 
the statute relating to transfers of public contracts 
generally,?° one to whom a contract for carrying the 
mails has beeen transferred may maintain no action 
thereon against the United States.*° But it would 
seem that such a transfer would not be absolutely 
void under the statute, but that the government might 
treat the contract as annulled or recognize the trans- 
fer at its option.** So also, under statutes relating 
specifically to the subletting of contracts for the ecar- 
riage of the mails,*? the subletting or transfer of a 
contract for the carriage of the mails without the 
consent of the postmaster-general,*? or for a less sum 
than that for which the contractor agreed to per- 
form the services,** empowers the postmaster-general 
to terminate the contract, and an annulment of the 
contract on this ground is effective though no reason 
is assigned.?* Nevertheless, under these last men- 
tioned statutes, the subletting or transfer of a con- 
tract for the carriage of the mails without the con- 
sent of the postmaster-general,*® or for a sum less 
than that for which the original contractor had stipu- 
lated to perform the contract,?* does not render the 
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original contract void, but merely voidable at the 
option of the government, it being discretionary with 
the postmaster-general whether or not he shall annul 
the contract;*° nor does the statute making null and 
void all assignments or transfers of contracts for 
transporting the mail®® in any way affect the original 
contract for carrying the mails, but operates only 
upon the assignment or transfer thereof.*° 

[§ 127] b. On Contracts of Transfer or Subletting. 
The statute prohibiting the transfer of public con- 
tracts*! is for the protection of the United States 
only,*#2 and does not affect the rights of the parties 
to any such contract of transfer or subletting.** But, 
as already shown, statutes relating: specifically to 
contracts for the carriage of the mails prohibit the 
assignment, transfer, or subletting of any contracts 
for the carriage of the mails without the consent of 
the postmaster-general, and declare that contracts in 
violation thereof shall be “null and void;”4* and it 
has accordingly been held that these contracts, being 
illegal, the parties acquire no rights under them, and 
they will not be enforced.*® 

[§ 128] 3. Agreements Not Forbidden by Stat- 
utes. The statutes, the provisions of which are else- 
where set out,*® do not prevent one who has con- 
tracted for carrying the mails from lawfully con- 
tracting with, or employing, another to perform for 
him the services required by the contract,*’ as the 
statute does not debar the contractor from having 
the assistance of servants.48 Nor do they prevent a 
person who is actually agent for another but who 
contracts in his own name from holding the contract 
for the benefit of the person who performs the servy- 
ice, and agreeing to collect and hold the pay for him 
and as his property when received.*® 


24. See supra note 22. 

25 St Paul, ete. am. Corry. U..S:, 
Cu mOlwe405 ePattod P26 OS Code: 1O 
SCt 366, 28 L. ed. 861]. 

26. See supra note 22. 

ov. Orezon ss. Co. Vv. Otis, 100) IN: 
Y. 446, 3 NE 485, 53 AmR 221 [app 
dismiT16 U.S. 548; 16 SCt 523; 29) li. 
ed. 719]. 

28. Myers v. Pickett, 81 Tex. 53, 
16 SW 643. 

29. See supra § 125 text and note 


2. 

305) -St.) Baul) cete:,Re-Co. ve Ue S:, 
PIE WO ue icon on SOU OO masala. ed. 
Soielatt. Wen Ctie Cli405]., yAnd see 
generally United States [89 Cyc 745]. 

[a] Rule applied.—On the fore- 
closure of a mortgage of all its as- 
sets and a sale thereof to a new com- 
pany, the new company cannot main- 
tain an action on the original con- 
tract against the United States. St. 
Panetem Ra Cos va UneSieli2mias. 
733, 5 SCt 366, 28 L. ed. 861 [aff 18 
CUNCls 2054: - 

31. See United States [39 Cyc 746 
text and note 32]. 

32. See supra § 125 text and note 


23. 

sce MeGinnisay, Uy Sete Ct Cl; 
146; 16 Op. Atty.-Gen. 61; Peet v. 
Knight; 2 Pa. Co, 445 (dictum). 

[a] Effect of unauthorized sublet- 
ting by subcontractor.—(1) Where a 
mail contract has been sublet with 
the permission of the postmaster- 
general, he may annul the original 
contract where the subcontractor 
without his consent sublets his con- 
pact, se MicGinnis WieWIS.,: .2% CEnG6l, 
146. (2) And the fact that the sec- 
ond subletting was without the con- 
sent of the original contractor does 
not affect the right to annul the con- 
tract, inasmuch as the subcontractor 
acted as his agent in carrying out 
the original contract the conditions 
and penalties of which remain in 


force. McGinnis v. U. S., supra. 

[b] To what contracts applicable. 
—The statute forbidding the sublet- 
ting or transfer of contracts for the 
carriage of the mails without the con- 
sent of the postmaster-general is ap- 
plicable to all mail contracts, and 
includes not only those which may 
be entered into in the future, but also 
those already existing or awarded. 
16 Op. Atty.-Gen. 61. 

34 Myers v. Pickett, 81 Tex. 53, 
16 SW 648. 

35. McGinnis v. U.S., 27 Ct. Cl. 146. 

36. McGinnis v. U. S., supra; My- 
ers v. Pickett, 81 Tex. 53, 16 SW 643. 

37. Myers v. Pickett, supra. 

38. See cases supra notes 36, 37. 

[a] The reasons assigned are (1) 
that in case a contract for carrying 
the mails is sublet or transferred 
without the consent of the postmas- 
ter-general, the postmaster is empow- 
ered either to advertise for the serv- 
ice or to continue it (McGinnis v. U. 
58.427 -Ct. Cl. 146), (2) and if the; con- 
tract is sublet for a sum less than 
that for which the original contrac- 
tor ‘had stipulated to perform the 
contract, “the law recognized that al- 
though sublet for a less sum, etce., 
it might not be ‘for the good of the 
service’ to declare the original at an 
end, and the contingency was con- 
templated also of an adoption or ac- 
ceptance by the government of the 
contract sublet, as the statute author- 
ized the department to enter into a 
like contract with the last subcon- 
tractor on the terms he had agreed 
to perform the same. This would 
repel the idea that that contract was 
to be considered as void’ (Myers v. 
Pickett, 81 Tex. 538, 56, 16 SW 643). 
mane See supra § 125 text and note 

40. Peet v. Knight, 2 Pa. Co. 445. 

41. See supra § 125 text and note 22. 

42. Hegness v. Chilberg, 224 Fed. 


28, 139 CCA 492. 

43. Hegness v. Chilberg, supra. 
aatan See supra § 125 text and note 

45. Nix v. Bell, 66 Ga. 664; Peet 
v. Knight, 2 Pa. Co. 445. See Mc- 
Conaghy v. Clark, 35 Wash. 689, 77 
P 1084 (in an action for damages 
for breach of a contract to substi- 
tute defendant for plaintiff in a sub- 
contract for carrying the United 
States mail, a nonsuit is properly 
granted on the ground that the com- 
plaint fails to state sufficient facts, 
and that the proof was insufficient, 
where -it is not alleged or proved 
that the original contractor consent- 
ed to the substitution, or that the 
postmaster-general authorized and 
approved the same, it appearing from 
the contract that such consent and 
approval were necessary). But see 
Myers v. Pickett, 81 Tex. 53, 16 SW 
643 (in which the provision declar- 
ing contracts of this character null 
and void was entirely overlooked, 
which holds that a contract of sub- 
letting without the consent of the 
postmaster-general, and for a less 
sum than that for which the original 
contractor agreed to perform the 
services, is merely voidable, and is 
good as between the parties where 
the government has not interposed to 
avoid it). 

46. See supra § 125. 

47. U. S.—Equitable Trust Co. v. 
Wabash R. Co., 244 Fed. 66, 156 CCA 
494; Wreford v. U. S., 32 Ct. Cl. 415. 

Ga.—Moon vy. Potter, 115 Ga. 673, 
42 SE 48. 

PORT ae rer pon v. Dalby, 30 Iowa 

Ky.—Wilson v. Beach, 11 KyL 1001. 

Me.—Frye v. Burdick, 67 Me. 408. 

N. Kki.—Whitehouse vy. Langdon, 10 
INGE Eee 

48. Erye v. Burdick, 67 Me. 408. 

49. Oregon SS. Co. v. Otis, 100 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 129] 4. Permission To Sublet Contract. Where 
a contract is sublet with the permission of the post- 
master-general, it creates a privity of contract be- 
tween the subcontractor and the United States upon 
which he can maintain an action,®® and this privity 
extends not only to compensation for services per- 
formed, but to extra pay for services dispensed 
with.®t 

[§ 130] 5. Requisites and Sufficiency of Contract 
of Subletting. A statute providing that, when any 
person who has contracted for carrying the mails 
shall lawfully sublet any such contract, he shall file 
in the office of the postmaster-general a copy of the 
contract, notice of which shall be sent to the general 
accounting office,>? contemplates only written con- 
tracts, and in no event can.a contract for carrying 
the mails be sublet by an oral contract.®? 

[§ 131] 6. Breach of Contract of Subletting. 
After a contract of subletting or substitution has 
been made and approved by the postmaster-general, a 
breach thereof by either party will render him liable 
in damages to the other.®4 

[§ 132] 7. Termination of Subcontract—a. In 
General. The postmaster-general’s approval of a 
subcontract for the carrying of the mails can be with- 
drawn at any time,®® and such withdrawal will have 
the effect of terminating the contractual relations be- 
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tween the contractor and his subcontractor ;°° and if, 
for any of the reasons stated in the original contract 
and also in the subcontract, the postmaster-general 
should annul the former, the latter would fall with 
it.°’ Where a contract of subletting stipulated for a 
discharge thereof on the removal of the contractor 
before the expiration of his term, the contractor may 
refuse a contract for increased service without be- 
coming lable in damages to the subcontractor.®® 

[§ 133] b. Abandonment by Subcontractor. If a 
subcontractor for the conveyance of the mails aban- 
dons his contract, the post-office department may em- 
ploy temporary service on the route,°® and may rein- 
state the original contractor without permitting the 
subcontractor to resume service under the subecon- 
tract.°° Without the consent of that department the 
subcontractor cannot be reinstated by the contrac- 
OR 

[§ 134] 8. Bonds of Subcontractors. A bond giv- 
en by a subcontractor or assignee of a mail contract, 
sublet in violation of the statute which renders the 
subletting null and void, is also null and void,®? and 
its invalidity may be asserted in an action thereon, 
notwithstanding defendant was a party to the illegal 
act.°% If, however, the contract between the parties 
does not amount to an assignment or transfer of the 
mail contract, the bond may be enforced.** 


XIII. RATES OR COMPENSATION FOR CARRYING MAILS 


[§ 135] A. Of Railway Companies—1l. In Gen- 
eral. Upon the enactment of the statute, which re- 
quires all railway common carriers to transport such 
mail matter as may be offered for transportation by 
the United States in the manner, under the condi- 
tions, and with the service prescribed by the post- 
master-general,®> and imposes a severe penalty on 
any railroad company refusing to perform this serv- 
ice,®°® it became not only proper, but necessary, that 
provision be made for compensating them,°’ and the 
statute accordingly declared that they should be en- 
titled to receive fair and reasonable compensation for 
such transportation and for the service connected 
therewith.°8 To this end the statute empowered and 
directed the interstate commerce commission to fix 
and determine from time to time the fair and rea- 


Y. 446, 450, 3 NE 485, 53 AmR 221 56. 
[app dism 116 U. S. 548, 6 SCt 523, 29 57. 
i: ed. 719]. 58. 

50. Salisbury v. U. S., 28 Ct. Cl. | 481. 


Gaines v. Trengrove, supra. 
Gaines v. Trengrove, supra. vals 
Wingate v. McNamar, 


59. Logan v. Woodlief, 47 La. Ann. 


sonable compensation which the earrier is entitled 
to receive,®® prescribed the basis for such determina- 
tion,‘® and the method of procedure for ascertain- 
ing rates,‘t and provided for the establishment of 
the rates or compensation by order,*? and for a re- 
examination after entry of such order.7* By virtue 
of these provisions,’* the commission is authorized to 
state a fair and reasonable rate of compensation for 
mail service rendered from and after the date of ap- 
plication for such determination.*® Where applica- 
tion is made for reéxamination, the commission has 
power to determine that the rate of compensation be- 
ing received is proper and sufficient, or they may 
find that the carrier is entitled to more and order 
that the same be paid.*® And since the application 
for reéxamination initiates the proceeding, the order 


sedes Gone 

USCA tit 39 §§ 544, 554. 

28 Ind. 72. USCA tit 39 § 551 (having 
concluded the hearing, the commis- 
sion shall establish by order a fair 


2. 

[a] Allegation of consent.— 
Where the petition on a subcontract 
to carry mail alleges that it was 
“duly filed’’ in the post-office depart- 
ment, and “duly accepted by said de- 
partment as required by law,” it suffi- 
ciently alleges that the subletting 
was “with the consent in writing of 


the Postmaster-General.’ Salisbury 
Veeco. aoa eteel. "52. 
51. Salisbury v. U. S., supra. 


52. USCA tit 39 § 446. 

53. 16 Op. Atty.-Gen. 280. 

54 Fort Worth, etc., R. Co. v. Nab- 
ers, (Tex. Civ. A.) 288 SW 255; Weld- 
env Dunn, 2) Dex. A, Civ., Cas. i$) .96: 

fa] Breach by subcontractor.— 
Where a subcontractor of a mail con- 
tract agrees to carry the mail in 
accordance with the terms of the 
contractor’s agreement with the gov- 
ernment there is a breach of agree- 
ment if the subcontractor does not 
carry the mail during the entire peri- 
od for which the principal contractor 
is bound to carry for the government. 
Welder v. Dunn, 2 Tex. A. Civ. Cas. § 
96 


55. Gaines v. aS ee 77 Minn. 


349, 79 NW 1045. 


1142, 17 S 698. 
60. Logan v. Woodlief, supra. 
61. Logan v. Woodlief, supra. 
62. Peet v. Knight, 2 Pa. Co. 445. 
63. Peet v. Knight, supra. 


64. Moon v. Potter, 115 Ga. 673, 

42 SE 43. 
65. USCA tit 39 § 541 pce July 
See New York, etc., R. Co. 


ca 1916). 

Ws Sar pst. JO 222 [aft O51 Wins! 
123, 40 SCt 67, 64 L. ed. 182]. 

66. USCA tit 39 § 563. 

67. New sYork. (Cent: IR Col view. 
TAS er Patterarcoe Ue Se. clos 


68. USCA tit 39 § 541. 

69. USCA tit 39 § 542. 

70. USCA tit 39 § 543. 

“It is recognized (by the statute) 
that there may be a distinction be- 
tween the required service and the 
ordinary transportation business of 
the railroad, and the commission is 
enjoined that, in fixing and deter- 
mining the fair and reasonable rates 
for this service, the relation of the 
parties and the nature of the serv- 
ice shall be considered.” New York 
Cents, (RaeCowv. WliS: 65> Cte Clr, 
126 [aff 279 U.S. 73, 49 SCt 260, "3 


and reasonable rate of compensation 
to be received at such stated times 
as may be named in the order for 
the transportation of mail matter and 
the service connected therewith, and 
during the continuance of the order 
such rate of compensation shall be 
paid). 

73. USCA tit 39 § 553 (providing 
for reéxamination, on application of 
the postmaster-general, or any car- 
rier, after the lapse of six months 
from -the entry “of the order as- 
sailed,” and thereupon substantially 
similar proceedings as those leading 
up to, the order of sale are to be had 
“with respect to the rate or rates 
for service required by said appli- 
eation’’). 

74. See supra text and notes 65-73. 

75. Nevada County Narrow Gauge 
i, Co. ve US Se o6oreceCure2 Tate 
WSS willow wor OC tuseOn oS elu wedes lols 
New York Cent. R. Co. v. U. S., 65 Ct. 
CIES Rates 20m Wire von 49 Sct 260, 
(3 eds: 619]. 

76. Nevada County Narrow Gauge 
Re Con wes Unrcs 60) Cte Cle seta parted 
We Shs5- 49 Sct 260, 73 L. ed. 619]; 
New-York Cent. R.’ Co. v.-U. S., 66° Ct. 


1174 [49 C.J.] 


for increased rates should relate to the time it was 

In other words, if the claim of the railroads | 
is Just they should be paid the increased rates from 

the moment the application is filed.7§ 
pay for storage space of cars on round-trip mail 
routes, as fixed retroactively by the interstate com- 
merce commission, applies upon the return trip where 
no part thereof was used by the railroad company,?® 
and the carrier’s right thereto is not defeated by the 
failure of the post-office department to restate the 


filed.77 


service accordingly.®°® 


Prior to the obligatory statute considered above®? 
no railroad company, except those aided by land 
grants,®? could be compelled to carry the mails,8* and 
such a company was at liberty to decline the service 
Under former statutes which 
fixed maximum rates for the carrying of mails by rail- 
road companies, the compensation for carrying the 
mails by such companies was entirely within the dis- 
cretion of the postmaster-general, subject to the limi- 
tation as to the maximum imposed by congress.®® 
railroad company was not necessarily entitled to the 
maximum rate allowed by law, but the postmaster- 
general could make contracts at lower rates if he was 


if it chose to do so.84 
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price, beyond which he could not incur a liability,§? 
and of which the carrier was bound to take notice.** 

[§ 136] 2. Land Grant Railroads. 
by statute that United States mails shall be trans- 
ported on railroads receiving land grants in aid of 
their construction at such price as congress may by 
law direct ;5® and by the act of July 28, 1916, provi- 
sion is made for compensation for such earriage.®® 
To constitute a land grant within the statutes, the 
lands granted must aid or help the construction ;°* 


It is provided 


and a road so constructed is a land aided or land 


A 


able to do so,®* the statutes merely fixing a maximum 


Cl. 115 [aff 279 U. S. 78, 49 SCt 260, 
‘73 L. ed. 619]. 

Nevada County Narrow Gauge 
Ri Co. v.0U. Sioned Cb. Cl. 327) faft 279 
WES Wes LOO OU 2600 io man eG. (OL I. 
New York Cent. R. Co. v. U. S., 65 


Ct, CY 1155 128) hafie279 U.S: 73, 49 
SCt 260, 73 L. ed. 619]. 

“The provision that the orders 
‘shall continue in _ force,’ until 


changed by the commission after due 
notice and hearing does not limit the 
commission’s power to fix the rate 
on or after the date of the applica- 


tion. Their order, when made, 
changes the earlier order.” New 
York Cent. R. Co. v. U. S., supra. 


78. U.S. v. New York Cent. R. Co., 
279 U. S. 73, 79, 49 SCt 260, 73 L. ed. 
619 [aff New York Cent. R. Co. v. 
Us Si. 65° Ct. Cl: 7115, and ‘Nevada 
County Narrow Gauge BR Co.2v.U. 
Sa06b Ct? Cl. 32742 

“In fact the necessary investiga- 
tion takes a long time, in these cases 
years; but reasonable compensation 
for the years thus occupied is a con- 
stitutional right of the companies no 
less than it is for the future.” U.S. 
v. New York, etc., R. Co., supra. 

7Oep \ORICATO.. CLC... ttn COsuWs, Ulin sy 
63 Ct. Gl. 585, ; 

80.2) Chicago, ete., Ri Co.-v: U.2S., 
supra. 

“Tf the department did not ‘restate’ 
the service it should have done so 
after the commission acted and de- 
termined the rate. Authorized as it 
was to fix a fair and reasonable rate 
of service, and having performed 
that duty, the order of the commis- 
sion should be given effect. There 
is nothing in the act that authorizes 
a defeat of the commission’s order 
and finding by the failure of the de- 
partment to ‘restate’ the service.” 
Chicago, etc., R. Co. v. U. S., supra. 

81. See supra this section. - 

82. New York, etc., R. Co. v. U. 
S., 251 U.S. 123, 40 SCt 67, 64 L. ed. 
182 [aff 53 Ct. Cl. 222]; Kansas. City, 
etcoe (Re Coty. Ui S3,0 58 Chr Chi i258 
[aff 251 U.S, 326,40 SCt 162,64 1. 
ed. 290]; Louisville, ete.,, R. Co. v. 
DIS. 46NCtiCl. 26% Dexasyretcy RR. 
Co. v. U. S., 28 Ct. Cl. 379; Alabama 
Great Southern R. Co. v. U. S., 25 
Cteel wo0 glatt, 14250, 5S. 605,012 Sct 
B00 Meo Deen Cd.) LLS 4]: Minneapolis, 
EM OOre Vie Usted OleOle 50s 
Sa. UL S.uv; New York; ‘ete. Col, 
279 U. S. 73, 49 SCt 260; New York, 
CLentCOnN Vi Un Sk Zod UF SW 123" 40 
S@e 16 oC APLs ved rls 2. hat. 53 (Ct, Cl 


222]; Atchison, ete., R. Co. v. U. S., 
TOS USES 640, 32 Sct 702, 50 L, ed. 
1236; Chicago, ete eR: Co. v. UES: 
198 U. S. 385, 25 SCt 665, 49 Li ed: 
1094]; U.S. v. Alabama Great South- 
ern R. Co., 142 U. S. 615, 12 SCt 306, 
35 L. ed. 11384; Bastern R. Co. v. U 
S597 U.S: Sole GE SCt 8205.32) Ia. 
730; New York Cent. R. Co! v. U; 
65 Ct; A nls Waste 


ea. 
Delaware, etc., R. Co. 
51° Ct. Cl. 426; Louisville, 

TUS.) 46. CESC 267; 
RiwCO} View Un Soe 2o-et: 


84. Alabama Great Southern R. 
CoV. Ui S25, Cts Clas0 Mattel 420. 
S615," 42) SCb- 306," 35) Lived 11344. 
And see cases supra note 83, 
85. Atchison, etc., R. Co. v. 
225 U. S. 640, 32 SCt 702, ae ae 
1236; Chicago, ete., R. 
104 U. S. 680, 26 L. 


[aff 242 U. S. 621 mem, 31 SCtr241 

61 L. ed. 583 mem]; Texas, 
RIC OM VU Sunes one te Gullo Tor 
Alabama Great Southern R. Go. v. 
B. Ss.2ouCt. Cl s0pfate 142 Us Si iets, 
12 SCt 306, 35 L. ed. 1184; Minneapo- 
lis} “etew Re iComiva ma Sao e CuUleL. 
350; Jacksonville, ete., R. Co. v. U. 
S.21 Ct. Cl) 155) latte L1 ssw S! 6262 7 
SCt 48, 30 L. ed. 273]; Eastern R. Co. 
vi Us Si 20) Chl. 235 [att uae U.S. 
391, 9 SCt 320, 32 L. ed. 

86. Chicago, etc., é : U.S. 
49 Ct. Cli y463 [ate 242 U. S. 621 mem, 
37 SCt 241 mem, 61 L. ed. 533 mem]; 
Texas, etc., R. Co. Vi Ui mistsce: Cr. Gl. 
379; Minneapolis, ete, R. Co. v. U. 
Sis 24ICt. 1Clh so0sP Masternw mR, Cory. 
CRS. 520 Ct Cl 238) fatiel2on Us. cooly 
9 SCt 320, 32 L. ed. 730). 

87. Alabama Great Southern R. 
Co. v. U. S., 25 Ct.. Cl. 30 [aff 142 U. 
S: 615,12" SCCr306,035 sib: meds 113441); 
18 Op. Atty.-Gen. 248. 

88. aur, Great Southern R. 
Con. Ve Ue S 5 Ct. Cl. 30 [aff 142 U. 
S: 61'5,0-02 Sct 306, 35 L. ed. 1134]. 

89. 10 U. S. St. at L. 8 © 45 § 6; 
LOU. SUStvateL: Lob vers Ouse 6. 

90. USCA tit 39 §§ 536, 552. 

[a] Section 536 provides’ that 
railroad companies whose railroads 
were constructed in w'hole or in part 
by a land grant made by congress, 
on the condition that the mail should 
be transported over their routes at 
such price as congress should by law 
direct, shall receive only eighty per 
cent of the compensation otherwise 
authorized by this chapter. USCA 
tit 39 § 5386 (Act July 28 [1916] ¢ 261 


463 


grant road, and not otherwise.°? 
posed by the statutes attaches on the acceptance of 
the aid,®* no matter how disproportionate to the cost 
of constructing the road aided.°* The provisions of 
the statutes limiting the amount of compensation at- 
tach to all tracks of a land grant company,®® inelud- 
ing those subsequently built.?® 
partly by a land grant is entitled, for transportation 
of the mails, to full rates for such portion of the road 
as was not aided by the land grant.®? The provisions 
of the statutes are not confined to the mere transpor- 
tation of the mails, but include all services in con- 
nection therewith.°8 


But the burden im- 


But a railroad built 


And they attach to the carrier 


§ 5 subd 8 (f)) 

{b] Section 552 provides that the 
interstate commerce commission 
shall allow land grant railroad com- 
panies only eighty per cent of the 
compensation paid other railroads 
for transporting the mails and all 
services by the railroads in connec- 
tion therewith. USCA tit 39 § 552 
Tare hse 28 [1916] c 261 § 5 subd 
3 sD wis : 

[ec] Review of congressional ac- 
tion.— The action of congress in de- 
termining what deduction should be 

made from the amgunt of full com- 
pensation to be paid for carrying 
the mails, in consideration of land 
grants, is not open to pape re- 
view. Missouri Pac. R. Co. v. U. S., 
Ska oustd S25 608, 46 SCt 598, "10° Teheds 

{[d] Compensation of railroads un- 
der statutes now obsolete see Jack- 
sonville; ete. Ra’ Co. vor. (Syl ise 
S. 626, 7 SCt 48, 30 L. ed. 273; Chi- 
cago, ete., R. Co. v. U. S., 104 U.S. 
680, 26 L. "ed. 891 [rev 15 Ct. Cl. 232); 
St.Paul, ete.j-R. Cor Wa Us. Swol See 
Cl. 405 faff 112 U. S. W335 6 Sct 366, 
28 L. ed. 861]; Union Pac. R. Co. v.. 
Uiess5. 16) Ct. Clhiss6on (men? 204 eR a 
he hg L. ed. 884]; Chicago, etc., 

+ Soule Cus Cl. 125 Trev 104 
U.S. "687, 26 L. ed: 893]. 

91. Grand Trunk Western R. Co. 
v. U. S., 252 U. S. 112, 40 SCt 309, 64 
L. ‘ed. 484 [aff 53 Ct. Cl. 4738]; Chi= 
eago,. ete: R. Co2-virU.>S.) 14 CUrece 
125 [rev on other grounds 104 U. S. 
687, 26 L. ed. 893]. 

92. See cases supra note 91, 

93. Grand Trunk Western R. 
Var URES 
64 L. 


Co. 
262.0. So 1125-40 SCt. 309% 
ed. 484, [aff 58 Ct. Cl. 473]. 
94. Grand Trunk Western R. Co.: 
v. oa S., Supra, 
Chicago, etc., R. Co. s., 

217 oy. S. 180, 30 Sct 470, 54 ree me. “721 
[aff 43 Ct. Cl. 59 Bile 

96. Chicago, etce., R. Co. v. U. S; 


supra. 
» U. S. v. Alabama, ete., R. Co., 

142 U. S. 615, 12 SCt 306, 35 L. ed. 
1134 [aff 25 Ct. Cl. 30] (such a con- 
struction being adopted by five suc- 
cessive postmaster-generals, and be- 
ing in accordance with the equities 
of the case, if not with the literal 
‘wording of the statute, will be re- 
garded as conclusive on subsequent 
officials and the courts). 

98. Missouri Pac. R. Co. v. U. S., 
a Ct. Cl. 183; Missouri Pac. R. Co; 
vo U.S. 59 Ct. Cl. 524, 530. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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like an easement or charge,®® and affect every car- 
rier which may thereafter use the road whatever the 
nature of its tenure,! although it received none of 
the land and obtained no benefit from the grant.? 

Matter not within purview of statute. The stat- 
utes governing the compensation to be paid to land 
grant railroads do not inelude, as part of the mail, 
empty mail bags, which, by another statute, are 
classified with other property of the United States 
for transportation by freight or express.* 

Estoppel of government to enforce statutes. In- 
action of the post-office department for a long period 
to require a land aided railroad to transport mail at 
eighty per cent of the compensation of other rail- 
roads which are not land aided does not estop it from 
foreing such road to transport mails at the eighty 
per cent rate.* 

[§ 137] B. Of Ocean Carriers. Under the statute 
providing for the compensation for carriage of mail 
by ocean earriers,® the compensation to be paid Amer- 
jean steamship lines is within the diseretion of the 
postmaster-general, subject to the limitation as to the 
maximum imposed by the statute;® but where he does 
fix it at the maximum rate, he cannot pay less.” 
“Sea postage,” within the meaning of the statute, is 
the difference between the total postage and the 
United States inland postage, plus the inland postage 
of the foreign receiving country when charged, and 
all intermediate transit charges when made.® The 
annulment by act of congress of a contract for the 
earriage of ocean mails is not intended to operate on 
a voyage previously started by one of the vessels of 
the contractor,® and such vessel having made the 


“Act of 1916 adopts the basis of [the parties, the United States on the 
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round trip, the contractor is entitled to compensation 
therefor.?° 

[§ 138] C. Of Other Mail Contractors. Where, as 
elsewhere shown, contracts for carrying the mails are 
made on advertisements and bids for the service,1? 
the compensation is, of course, fixed by the contract 
in accordance with the amount of the bid accepted. 

[§ 139] D. Effect of Voluntary Service. Where 
service performed by a mail contractor in addition 
to that required by an express contract between him 
and the government is voluntary, the government is 
not Hable for such additional service.1? But it has 
been held that, even in the absence of any contract 
express or implied, where a railroad renders service 
under compulsion as a public necessity, expecting 
that a satisfactory arrangement will be made, and the 
department accepts the services, it should in con- 
science be paid for.t? And where voluntary service 
is accepted by the department, and congress passes an 
act referring the claim therefor and directing how 
damages thereon, if any, shall be computed, the serv- 
ice is thereby validated and the contractor entitled 
to compensation. And when the contractor has 
performed the services ordered, the fact that the 
postmaster-general made the order irregularly will 
not deprive him of his right to compensation.+?® 

[§ 140] E. Effect of Suspension or Discontinuance 
of Service. The postal regulations authorize the 
postmaster-general to discontinue or curtail the serv- 
ice on any route in whole or in part whenever, in his 
judgment, the public interest shall require it, or for 
any other cause, on allowing as full indemnity to the 
contractor one month’s pay on the amount of services 


a sailing vessel, any sum not exceed- 


80 per cent, but applies it to the com- 
pensation which is to be paid other 
railroads, not alone for carrying the 
mails but for ‘‘all service’ by the 
railroads in connection with trans- 
porting them. Manifestly Congress 
had in contemplation all manner of 
service which was to be required, and 
it limited the pay to land-aided roads 
to 80 per cent of what nonland-aided 
roads could receive for this service.” 
Missouri Pac. R. Co. v. U. S., supra. 

{a] Thus the statutes apply to 
compensation for the transportation 
of the mails. Missouri Pac. R. Co. v. 
W.4S., 60 Ct. Cl.-183; Missouri Pac. R. 
Gon VUE S., 69 Ct. Cl; 524. 

99. Grand Trunk Western R. Co. 
Wee ss 2a Wen snl bo 740 SCt 309, 
64 L. ed. 484 [aff 53 Ct. Cl. 
Chicago, etc., R. (Co: va U.cS:, 
S. 180, 30 Sct 470, 54 L. ed. 124 lait 
43 Ct. Cl. SOS: Duval v. U. s., 

Cl. 46. 

1. See cases supra note 99. 

{a]. Purchase under foreclosure 
proceedings.—(1) The rule has been 
applied in case of a company pur- 
chasing a land aided railroad under 
foreclosure proceedings. Grand 
Trunk Western R. Co. v. U. S., 252 
U. S. 112, 40 SCt 309, 64 L. ed. 484 
{aff 53 Ct. Cl. 473]. (2) It takes with 
notice of the _ obligation. Grand 
Trunk, Western R. Co. v. U. S., supra. 
(3) And actual notice of the char- 
acter of the road as to its being land 
aided is unnecessary. Grand Trunk 
Western RiiCo.-vasUE 'S., 58: Ct. Cle 478 
{aff 252 U. S. 112, 40 SCt 309, 64 L. 
ed. 484]. 

{[b] Acquisition by merger.— 
Where several railroad companies, 
one of which is a land grant com- 
pany, are merged, the new company 
is thereby charged with the obliga- 
tion running with the land grant rail- 
road to carry the mails at eighty per 
cent of the amount authorized to be 
paid to other railroads for such sery- 
ices. This obligation creates a privi- 
ty of contract and agreement between 


one side and the merged company on 
We other, Duval v.° Us'S:,°25°Ct.. Cl. 

{c] Trackage rights.—A railroad 
company carrying the mails over a 
continuous route, which includes cer- 
tain land aided railroads by virtue 
of contracts giving trackage rights, 
is only entitled to the land grant 
rates for those ponwens ef the route. 
Chivaso, ete Co Sie 
Ss. 180, 30 SCt "0, 4. TL. ed. 721 [aff 
43 Ct. Cl. 595]. 

2. Grand Trunk Western R. Co. 
v. U.S., 252 U.S. 112, 40 SCt. 309, 64 
L. ed. 484 [aff 53 Ct. Cl. 473]; Chi- 
CARO wete Rai COmv Us, Sie TAwe OSs 
180,°30 Sct 470, 54 L. ed. 721 [aff 43 
CEerel 595 Ie 

3. St. Louis, ete., R. Co. v. U. S., 
251 U..S. 198, 506, 40 SCt 120, 64 ite 
ed. 225 [aff 53 Ct. Cl. 45]. 

“It is insisted that the return of 
the empty mail bags is but part of the 
transportation of the mail. But cer- 
tainly Congress might provide that 
empty mail bags should be different- 
ly treated than those used in the ac- 
tual transportation of mailable mat- 
ter. None will dispute that for- 
warding mail bags from their place 
of manufacture to different points in 
the country for use would not con- 
stitute transportation of mail. We 
see no reason why Congress may not 
regard empty mail bags, being re- 
turned for further use, as no longer 
a part of the mails.” St. Louis, etc., 
RUSEC On Ve 1. 2IS.p SUDIo. 

4 Grand Trunk Western R. Co. v. 
U..S.,.153) Ct. Cl 473) att, 2o2M ns. 112; 
40 SCt 309, 64 L. ed. 484]. 

5. USCA tit 39 § 654 (for trans- 
porting the mail between the United 
States and any foreign port, or be- 
tween ports of the United States 
touching at a foreign port, the post- 
master-general may allow as compen- 
sation, if by a United States steam- 
ship, any sum not exceeding the sea 
and United States inland postage ex- 
cept as otherwise provided by law; 
and if by a foreign steamship or by 


ing the sea postage, on the mail so 
transported), 4 

6. Pacific Mail SS. Co. v. U. S., 28 
Ct. Cl. 1; 18 Op. Atty.-Gen. 248. 
ie Peas Mail SS. Co. v. U. S., 28 


Oley 1: 
8. Pacific Mail SS. Co. v. U. S., 
supra. 

9. Pacific Mail SS. Co. v. U.S., 103 
U. S..721, 26 L. ed. 419, 


10. Pacific Mail SS. Co. v. U. S., 
supra. 

11. See supra § 108. 

12. St. Louis Southwestern R. Co. 
WeriUny iso, 202) skp Sal Ose Fou GG 490, 67 
L. ed. 868 [aff 56 Ct. Cl. 64]; Slavens 
Vou. S:, ps8 Che Cla haiti omUcns.s 


229, 25 Sct 229, 49 L. ed. 457]; St. 
Louis Southwestern R. Co. v. U. 

32 Ct. Cl. 565; Wightman v. U. S., 23 
Chi Cher44: Utica, ClC.o Reet CON Wan. 
Sadat. Cl. 265. 

Tal Transportation of parcel post 
matter.—Transportation of addition- 
al mail matter resulting from the 
parcel post, even if it could not be 
required under contracts existing 
when the parcel post system was 
adopted, does not give the transport- 
ing company the right to additional 
compensation when it was done vol- 
untarily during a period for which 
congress failed to allow such com- 
pensation. St. Louis Southwestern 


3 COL N. UnSt,- 262 2U Ss Opes oe SOE 
490, 67 L. ed. 868 [aff 56 Ct. Cl. 64]. 
To same effect. New York, etc., R. 
Co. NV; Ui, OS: S38 NCty Clo f2234 fatteaao. 
U. S.. 128, 40 SCt 67, 64 L. ed. 182]. 

[b] Carriage beyond contract 


route without a separate .agreement 
is an extension of, the existing con- 
tract at the same rate, and the con- 
tractor is entitled to recover only the 
compensation therein provided. St. 
Southwestern R. Co. v. U. S., 
32..Ct. .C} 565; 
Chicago; .ete;, RR. Co. v. Us S.; 
48 Ct. Cl. 149. 


Ui aa Wightman va WU. Si-cou CtrnGls 
to Salisbury v. U. S., 28 Ct. Cl. 
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dispensed with, and a pro rata compensation for the 
amount of services retained and continued.'® And 
this 1s, in substance, incorporated in the instructions 
given by the department to bidders for contracts, and 
constitutes a part of the contract when made.1* The 
contractor takes the risk if the exercise of this au- 
thority might leave only the indemnity stipulated— 
one month’s extra pay.® The extra pay given by the 
contract for services dispensed with is not a penalty 
for breach of contract, but a .compensation for 
changes in the service,!® and is in the nature of liq- 
uidated damages.?° The contractor is entitled to the 
extra pay provided for in the regulations and con- 
tract, when the postmaster-general avails himself of 
his right thereunder to discontinue the service by 
reason of the Civil War,*? although the contractor’s 
routes lay within the enemies’ lines;?” or where the 
postmaster-general, on refusal of the contractor to 
perform the services contracted for at a reduced rate, 
transfers the service to another person,?? but the 
claim for extra. compensation does not accrue until 
payment thereof is due, namely, one month after the 
end of the current quarter.?* 

Right as affected by default of contractor. If the 
contractor is himself in default for neglect or fail- 
ure to perform and the contract is annulled on that 
ground by the department,?° or the service is discon- 
tinued at the request of the defaulting contractor 
himself, he cannot recover the one month’s extra 
pay,?° but if the discontinuance is only in part, the 
contractor’s right to extra pay is not forfeited by 
subsequent misconduct on the other part, although 
the one may be set off against the other.?7 

Right of subcontractor to extra pay. The privity 
of contract between a subcontractor and the United 
States created by the subletting of the original con- 
tract with the permission of the postmaster-gen- 
eral?® extends not only to compensation for services 
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performed but to extra pay for services dispensed 
with,?® and the subcontractor may sue to recover 
such extra pay.°° And the fact that the contract sub- 
let was obtained by fraudulent and corrupt practices 
will not affect the right of the subcontractor to extra 
pay on discontinuing the contract where he per- 
formed the service apparently in good faith and 
without notice of the corrupt and fraudulent prac- 
tices which had secured it.*? 

[§ 141] F. Extra Compensation*?—1. For Addi- 
tional Service**—a. In General. By statute the post- 
master-general is empowered to allow a contractor 
compensation for additional service,** but before it 
can be paid it must appear that the sum to be paid 
is expressed in the order and added upon the books of 
the department,*® and that service additional to that 
required by the contract has been performed.*® A 
proposal for inereased service with the order made 
thereon does not constitute a new contract, but simply 
an alteration of the existing contract in the manner 
provided by statute.*7 

Delivery within eighty rods of railroad station. 
By the uniform practice of the post-office department, 
under regulations so providing, the delivery of the 
mails by a railway carrier within eighty rods of a 
railway station is included as part of the railroad 
route, and the railway company is not entitled to ad- 


‘ditional pay for such services*® in the absence of an 


express contract so providing.®? The pay for such 
services must be held to be included in the general 
compensation fixed for the routes.*° 

Delivery to elevated railway station. The carriage 
of the mails up and down the steps at elevated rail- 
road stations is called for by a contract for perform- 
ing the covered regulation wagon, mail messenger, 
transfer, and mail station service on a mail route, in 
which the contractor agreed to take the mails from 
and deliver them to the post offices, mail stations, and 


16. Postal Laws and Regulations {| tor, pursuant to his contract, is enti- | quency and speed of the conveyances 
817. tled to call for a month’s pay). Ap-| used for transportation, and on ac- 
17. 19 Op. Atty.-Gen. 146. parently contra 13 Op. Atty.-Gen. 259. | count of the increased weight of the 
[a] Effect of former adjudication ike Campbell v.. U. S., 19 Ct. Cl. | mailed matter, are not, where the ac- 


on right.—Where a claimant’s appli- | 32 


cation was a mere inquiry as to his 23. 


Wreford v. U. 


count is still open, conclusive upon 


S., 32 Ct. Cl. 415. | his successor; on the contrary, the 


right to extra pay on discontinuance 
of the service, and it does not ap- 
pear that he was heard before the de- 
partment or that an investigation was 
made or a decision announced save 
by answer to the postmaster-general 
to the inquiry that “in no instance 
has this been allowed in the order of 
discontinuance in the seceded States,” 
nor that decisions were made in 
similar cases establishing a policy on 
the part of the government in rela- 
tion to such claims, the doctrine of 
res judicata cannot be applied, on an 
application to a successor in office for 
extra pay on discontinuance of a con- 
tract for carriage of the mails in the 


seceded states. Day v. U. S., 21 Ct. 
Cl. 262. To same effect. 15 Op. Atty.- 
Gen. 364. 

18. Slavens v. U. S., 196 U. S. 229, 
25 SCt 229, 49 L. ed. 457 fate 88°C 
Cin bia: 

19; Salisbury v. U. S:, 28 Ct. Cl. 

20. Mordecai v. U. S., 19 Ct. Cl. 11. 

2 Camppell pv. WW (S., onen Cul. 
DLO Pe eVLOLdecal Va Ula Sryplo. (Ces Ole ike 
See Reeside v. U. S., 8 Wall. (U. S.) 


38, 19 L. ed. 318 (a suspension of a 
mail route during the Civil War by an 
order of the postmaster-general, 
made with notice to the contractor 
that he would be held responsible for 
a renewal when the postmaster-gen- 
eral should deem it safe to renew the 
service, amounts to a discontinuance 
of the service, for which the contrac- 


another contractor, 


See Travis v. U. S:; 38 Ct.'Cl.590 [aft 
196 U. S. 239; 25: SCt 233,-49) I. ed. 
461]; Slavens v. U. S., 38 Ct. Cl. 574 
(both holding that, where the post- 
master-general discontinues the con- 
tractor’s performance, although: the 
service itself was not discontinued, 
and was continuously performed by 
the discontinu- 
ance being ordered because of the 
contractor would not consent to a 
reduction of the service, the measure 
of damages was the one month’s pay, 
and not the profit which the contrac- 
tor might have made). 


Hee Salisbury vv. WalSs 2st Ct. Ck 
25. Huse ive) Us Ss 440 Cty Cl. 19 
[aff 222 U. S: 496, 32 SCt OES), yd bY 
ed. 285]. 
26. Walsh v. U. S., 21 Ct. Cl. 268. 
27. Walsh vy. U. S., supra. 


29. 
S., 34 Ct. Cl. 237; 
28 a eo noes 


See supra § 
29. Garman v. U. 
Salisbury v. U. S., 


30. Salisbury v. U. S., 
31. Garman v. U. S., 34 ‘Ct. “Cl, PINS 
32. On suspension ‘or discontinu- 


ance of service see supra § 140. 

33. Voluntary performance of ad- 
ditional services see supra § 139. 

34. USCA tit 39 § 440 

[a] Conclusiveness of allowance 
on successor.—The act of a postmas- 
ter-general in making extra allow- 
ances to mail contractors in conse- 
quence of alterations made, after the 
execution of the contract, in the fre- 


latter possesses competent authority 
to look into such allowances, and 
where he finds them to have been 
founded on material errors of law 
or fact, to correct them as justice 


anhalt appear to require. 3 Op. Atty.- 
en 
ee Cosgrove. v.)U. -S., 31..Cts Cy 
36. Cosgrove v. U. S., supra. 
37. Griffith v. U. S., 22 Ct. Cl. 165 


[app dism. 141 U. S. 
35 L. ed. 719]. 

38. Minneapolis, etc., 
S., 24 Ct. Cl. 350; Jacksonville, ete., 
RieConvaoUms:, 21 Ct. Cl. 155 [aff 118 
UstSiy 62.65.47 sct 48, 30 L. ed. 278]. 

[a] Effect of mistake of fact as to 
distance.—Where a railroad company 
was notified by the post-office depart- 
ment by letter to provide mail mes- 
senger service between a railroad 
station and a post office, the letter 
stating that, the distance between 
such points “is not over 80 rods,” and 
it was subsequently found that the 
distance along the way open to public 
travel was over eighty rods, the rail- 
road company is entitled to reim- 
bursement for the reasonable value 
of the service furnished. Toledo, etc., 
Rio wwe. S305 0 1 barOleg 403 


212, 11 SCt 1005; 
RivCoy Wars 


39. Minneapolis, etc ReiCommnve 
US 2 Cte Cle 5 0: 

40. Jacksonville, etc., R. Co. (OL 
Siow Ciba Ol 5 5 faft 118 US. "626, 


7 SCt 48, 30 L. ed. 273]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cars, since delivery of the mail at the foot of the 
steps would not be sufficient.+1 

Additional services performed on request of unau- 
thorized agent. A contractor for carrying the mails 
is not entitled to extra compensation for services out- 
side the terms of his contract, which were performed 
in compliance with the unauthorized demand of the 
local postmaster, where, upon protest to the post- 
master-general, the contractor was promptly relieved 
from such services, and another contract was made 
for their performance.*? 

Increased weight resulting from enactment of par- 
cel post law. Under a statute authorizing the post- 
master-general to add to the compensation for trans- 
portation of mails on railroad routes for the remain- 
der of the contract term not exceeding five per cent 
thereof, on account of the increased weight resulting 
from the enactment of the parcel post provision,*® 
the power of the postmaster-general to grant or with- 
hold additional compensation within the limit set is 
conclusive except on congress, so that a railroad com- 
pany cannot by reason of an increase in the weight 
of the mails due to the postal provision maintain a 
claim for additional compensation in excess of that 
allowed by its contract.*# 

Quarters for distribution of registered mail. Regu- 
lations requiring railroad companies to provide at 
stations where transfer clerks are employed suitable 
and sufficient rooms for handling and storing the 
mails*® were intended to embrace transfer service at 
those points where mails are transferred from one 
railway company to another, but not to include the 
furnishing of quarters free of expense for the dis- 
tribution of registered mail where the same is handled 
in all respects as in a local post office.*® 

Who may sue for extra compensation. Where a 
contract for mail carriage was sublet, without filing 
a copy of the subcontract or obtaining the written 
consent of the postmaster-general, and the govern- 


51. 


41. U.S. v. Utah,_ete,, Stage Co., 
MCC sClxe2it Gs 


199. HS. $414) 26 (SCE-69,4 50) Lied 
251) [afi 39 Ct. Cl. 4201. 

42: Travis v. U. S.,.196 U.S. 239, 
25 SCt 233, 49 L. ed. 461 [aff 38 Ct. 
Gl.- 5909: -Slavens=v...U.. S.,.196 U.S. 


Eee d. weO 9s 
52. 


Cl. 590]; 
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Union Transfer Co. v. U. S., 36 
Otis Wea: 
815 [aff 120 U. S. 115, 7 SCt 449, 30 
MAVAS) Vie Uae, 
25 SCt 233, 49 L. ed. 461 [aff 38 Ct. 
Slavens v. 
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ment, although accepting the service performed by 
the subcontractor, neither had nor recognized any 
contractual relation except with his principal, treat- 
ing the former as the agent of the latter, an action for 
extra service exacted by the government over his pro- 
test, but performed by the subcontractor, was prop- 
erly brought by and in the name of the contractor.** 

[§ 142] b. Under Contracts Requiring New or Ad- 
ditional Service without Extra Compensation. With- 
in well defined limitations considered in this section, 
the postmaster-general may incorporate in contracts 
for the carriage of the mails and enforce stipulations 
requiring the performance of new or additional serv- 
ice without extra compensation.*® The purpose of 
the provisions is to require performance without ad- 
ditional compensation for new or additional service 
which might arise from improved methods in the 
transaction of business of the post-office department 
and in the increased demand or service resulting from 
the growth and development of towns and cities,*® 
and gives to the postmaster-general very considerable 
discretion calling for additional service which might 
result from these causes without compensation.®°® 
The phrase “new and additional service” is generally 
held to mean such service as only increases the volume 
of the kind of service specified in the contract,®! and 
as a general rule no claim can be made for extra com- 


|. pensation for such services.°? But the phrase is not 


one of exact meaning, defining the precise extent of 
the obligation incurred, and permits the court to give 
it a reasonable construction with a view to doing 
justice between the parties.5? And if the services al- 
though of the same character greatly increase the 
burden of the contractor and are not such as are con- 
templated by either of the parties when the contract 
was made, the contractor will be entitled to extra 
compensation ;5* and it is also well settled that the 
postmaster cannot under contracts of the character 
under consideration order services of a different char- 


Cl. 562. 
20S Cl. 53. U.S. v. Utah, ete., Stage Co., 
£99 (Os Ss 4145 26) SCt 69) b0r du. neds 
251 [aft 39 Ct. Cl. 4201. 

OAs ELUNE GV. Un Say comin UP Sema oe 
42 SCt_5, 66 L. ed. 163 [rev 55 Ct. Cl. 


196 U.S. 239, 


10 HSE) TIGNSNIOle SR ARR Oey ASE 


229,-95 SCt 229,°49 a. ed. 457 [aff 38 
CH CEs v2): 

43. Act March 4, 1913 (37 U.S. St. 
Steen Coes 

44, St. Louis Southwestern R. Co. 
Vee See 2OLM ee Sep 4s SCE.490, 567. 
iy ed) 868 [aff 56 Ct. Cl 64]. 2 

45. Postal Laws and Regulations 
1903 1186. 
ey. Wana bo. Cty Clik3s 
(the regulation embraces the “han- 
dling and storing the mails,” and in 
departmental parlance does not in- 
clude what is in effect railway post- 
office service. If defendants prevail, 
something akin to the method of dis- 
tribution employed in local post of- 
fices may be transferred therefrom, 
and quarters required of the com- 
pany to perform the exact service In 
the stations used by it). 


47. Hunt v.. U: S., 2574 Us Sv 125, 
42 SCt 5, 66 L. ed. 168 [rev 55 Ct. Cl. 
77). 

Age Sy ve ui tan etesy stage Co, 


199 U. S. 414, 26 SCt 69, 50 L. ed. 251 
[aff 39 Ct. Ch. 420]; Travis v. U- S., 
196° U. S17239, 25 SCt 233, 49 Lived. 461 
[aff 38 Ct. Cl. 590]; Slavens v. U. S., 
196 U. S. 229, 25 SCt 229, 49 L. ed. 
457 [aff 88 Ct. Cl. 574]; Hopkins v. 
So uGll Cty Olne5 62). Halstead) vy... Uz 
S., 55 Ct. Cl. 317; Union Transfer Co. 
wae moore tes Cl 216. 

49,. U.S. v. Utah, etc, Stage Co, 
199 U. S. 414, 26 SCt 69, 50 L. ed. 251 
[afl 39 Ct. Cl. 420]. 

50. U. S. v. Utah, etc., Stage Co., 
supra. 


229, 20m SCt 229 2490 Te ed.) 467 - [att 
38, Ct. Cl. 574]; Hopkins v. U. S., 61 
Cruel aoc a UMions iranst ers Coun. 
Ue Ses6rCenCl e206. 

[a] Carrying mails to and from 
street cars.—A change of service un- 
der a mail contract by directing the 
carrying of the mails to and from 
street cars at certain street crossings, 
instead of landings and stations, is 
fairly within the power reserved by 
the contract in the postmaster-gen- 
eral, especially where it imposes no 
additional burden upon the contrac- 
tor, but greatly decreases his burden 
by lessening the number of miles 
over which to carry the mails. Tra- 
visi v. U. S.,.196 U.S. 239, 25. SCt 233, 
49 ed.. 461" [aff 38 Ct. Cl. . 590); 
Slavens v. U. S., 196 U. S..229, 25 
rE 229, 49 L. ed. 457 [aff 38 Ct. Cl. 
574]. 

[b] Increase due to _ establish- 
ment of new railway post office.— 
Where, by reason of the establish- 
ment of a new railway post office, the 
contractor is required to, and does, 
carry an increased quantity of mail 
matter between two points, between 
which mails were required to be 
transported by the contract, he can- 
not recover additional compensation 
on account of the increase in service, 
where the contract provides that he 
shall perform ‘‘without additional 
compensation, any, and all, additional 
service that the Postmaster-General 
may order.” Hopkins v. U. S., 61 Ct. 


v. Utah, etc., Stage Co., 
199 U. S. 414, 422, 26 SCt 69, 50 L. ed. 
251 batt 39 Ct. Cl 42018 

“There must be some limit to the 
service which can be required with- 
out additional compensation, under 
the authority vested in the Postmas- 
ter General by the contract, to call 
for new or additional service of the 
same character. Otherwise it is 
within the power of the Government 
to ruin a contractor by new and whol- 
ly unanticipated demands, which cau- 
tion and prudence, however great, 
could not have foreseen.” U. S. v. 
Utah, ete., Stage Co., supra. 

[a] Rule applied.—(1) New and 
additional mail messenger or trans- 
fer service, within the meaning of the 
contract, does not contemplate estab- 
lishment of a new postal department 
which should so greatly increase the 
service as to require three hundred 
thousand miles of additional trans- 
fer service, and nearly ten thousand 
dollars additional expense for ferry- 
ing, the government in its advertise- 
ment having stated the probable ad- 
ditional, annual mileage at six thou- 
sand seven hundred and_ eighteen 
miles. U.S. v. Utah, etc., Stage Co., 
199 U. S. 414, 26 SCt 69, 50 L. ed. 251 
[aff 39 Ct. Cl. 420]. (2) Nor does the 
contract contemplate additional sery- 
ice which makes it necessary for the 
contractor to employ twenty-four 
men, four double vans, and seven 
single wagons to perform the sery- 
ice, which had previously been per- 
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acter not within the contractual arrangement.®> New 
and additional service is not service differing in 
kind.°® 

[§ 143] 2. For Expedited Service. In the statute 
providing compensation for expedited service in the 
carrying of mail,°’ “expedited service” means a 
speedier performance of each trip than was originally 
stipulated for.°8 “Men and horses” are included in 
the term “stock and carriers” as used in the statute.*® 
And increased compensation for expedited service is 
to be caleulated upon the basis of the necessary men 
and stock required to perform the service under the 
original contract.°° The “fifty per centum upon the 
contract as originally let,” within the meaning of the 
statute, is fifty per cent on the compensation for all 
the service rendered both as originally stipulated and 
as increased by additional service,®°! which is to be 
determined by the rates fixed in the original con- 
tract.*2 The statutory limitation on the amount of 
compensation to be allowed for expedited mail service 
is equally obligatory on both parties, limiting the au- 
thority of the postmaster-general, and notifying the 
contractor of such limitation ;5° and, if the compen- 
sation allowed is in excess of the statute, the action 
of the postmaster-general is ultra vires, and to that 
extent void,®* and, if shown by the evidence to be 
materially in excess, the contract will be deemed to 
have been made in mutual mistake of fact.®® 
postmaster-general must decide all the facts existing 
and prospective which relate to expedited mail serv- 
ice, and from his decision, which is the result of his 


stations” is not 
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[§§ 142-146 


judgment and discretion, no appeal lies.°* <A pro- 
posal for expedited service with the order made there- 
in does not constitute a new contract, but simply an 
alteration of the existing contract in the manner au- 
thorized by the statute.®* 

Actions. An order expediting service is ordinarily 
received as evidenee of its value, but if made in mis- 
take of fact or through fraudulent representations, 
and rescinded by the postmaster-general, the con- 
tractor must prove his case.°* But where the gov- 
ernment seeks to set aside an order of expedition on 
the ground that the compensation exceeds the limita- 
tion of the statute, the burden of proof is on it.®® 

[§ 144] 3. For Additional and Expedited Service. 
Where the postmaster-general increases expedition 
and requires additional service by one order at the 
same time, and the contractor performs accordingly 
he is entitled to compensation for both.*° 

[§ 145] 4. On Reversal of Direction of Route. 
Under regulations’! which authorize the postmaster- 
general to change schedules of departures and ar- 
rivals in all cases without increase in pay provided 
that the running time be not abridged, if the diree- 
tion of a mail route is reversed but the change re- 
quires no greater speed or increase of distance, the 
carrier is not entitled to any increase in pay, though 
the change may involve him in serious loss.7? 

[§ 146] G. Reduction of Speed and Compensation. 
A proposition for a reduction of speed with a cor- 
responding reduction of compensation may be dealt 
with by the postmaster-general as in his judgment 


formed by four drivers and four sin- 
gle wagons. Hunt v. U. S., 257 U. S 
125, 42 SCt 5, 66 L. ed. 163.., 

[b] Increase of branch post of- 
fices.—Under a contract for covered 
regulation wagon, mail messenger, 
transfer, and mail station service, 
and for all new additional service of 
such kinds, although the number of 
branch post offices is greatly in- 
creased, the service for them must 
be regarded as additional, and not as 


extra. Union Transfer Co. v. U. S., 
Bonet. Cli a2 6 
55. “Mreund vi UW. S.5,260 U.S? 60, 


43 SCt 70, 67 L. ed. 131 [rev 56 Ct. Cl. 
Tse Slavensaver Wi .eS.,219.6 pes. waco, 
25 SCt 229, 49 Led. 457. [aff 38 Ct 


Cl. 574]; Union Transfer Co. v.' U. 
S., 36 Ct. Cl. 216; Woolverton v. U. S., 
34 Ct. Cl. 247; Knox v. U. Sao. Ct. 
Cl 159); Woolverton v. U. S., 27 Ct. 
Cle 9 2 OLIS Va Uno a0: Ct. Cl. 315 
[aff 120 U. S. 115, 7 SCt 449, 30 L. ed. 
609 

tay Thus (1) where a contract 


calls for the delivery of mail at a 
railroad station in Jersey City, and 
the postmaster compels the contrac- 
tor to likewise carry local Jersey City 
mail, it will be deemed extra service, 
for which the contractor is entitled to 
extra compensation. Woolverton v. 
Wash S44 (Ct. C2475 ((2)A mail mes- 
senger service contractor who agrees 
to perform the service between des- 
ignated points, and new and addi- 
tional service without additional com- 
pensation, is not bound to haul mail 
bags for repairs to and from a sub- 
sequently established repair shop. 
FOR Veet LOO NOU eCLuD oe 

[b] Substitution of routes.—The 
substitution of a new route and 
schedule for the one bid upon is not 
new and additional service for which 
extra compensation cannot be 
claimed, where the equipment needed 
is different, tonnage carried larger, 
and where there exists a disparity 
between the hours of readiness re- 
quired, and the methods of caleulat- 
ing compensation are different. 
Freund v. U. S., 260 U. S. 60, 43 SCt 
iO Os 1a. ed. 131 prev 56 Cty CEST 54% 

Te] A new system of “receiving 


! company, 


‘new or additional 
transfer and mail-station service” 
within the meaning of a contract for 
the latter, but is extra service for 
which the contractor should recov- 
er. Union Transfer Co. v. U. S., 36 
Cu Cle 26: 

[d] Service originally performed 
by another party.—(1) Where the 
post-office department requires a con- 
tractor to render a mail messenger 
service which at the time of the mak- 
ing of the contract was a distinct 


service performed by another, the 
contractor is entitled to recover. 
Weighelsv Us. S.,-47 (Ct, Cl. 528.) (2) 


Thus, where a contract provides that 
the contractor shall “perform all new 
or additional messenger, mail-mes- 
Senger, transfer, and mail-station 
service that the Postmaster-General 
may order, without additional com- 
pensation,’ and the contractor is re- 
quired to perform service some of 
which was performed by department 
messengers, some by a steamship 
some by another contrac- 
tor, at the time the contract was 
made, it must be held that this was 
not new or Additional within its in- 
tent, and that the contractor is en- 
titled to additional compensation. 
Woolverton v. U: S., 27 Ct. Cl. 292. 
[e] The carrying of empty mail 
bags beyond those made necessary ly 
the preponderance of mail in one di- 
rection is extra service, entitling ths 
contractor to extra compensation 
Woolverton v. U. S.,*34 Ct. Cl. 247. 
[f] The transport of gold is not 
included under ‘‘mail-messenger serv- 
ice,’ and the contractor is entitled 
to extra compensation therefor. 
Woolverton v. U. S., 34 Ct. Cl. 247. 
agen) Woolverton v. U. S., 27 Ct. Cl. 
57. USCA tit 39.§ 441 (“No extra 
allowance shall be made for any in- 
crease of expedition in carrying the 
mail unless thereby the employment 
of additional stock and carriers is 
made necessary, and in such case the 
additional compensation shall bear no 
greater proportion to the additional 
stock and carriers necessarily em- 
ployed than the compensation in the 


original contract bears to the stock 
and carriers necessarily employed in 
its execution. The Postmaster Gen- 
eral shall not expedite the service un- 
der any contract either now existing 
or hereafter given to a rate of pay 
exceeding 
contract as originally let’’). 

58. 17 Op. Atty.-Gen. 166. 

59) SUS SiivesPiatt, 2 15% Oe Saeldice 
15 SCt 498, 39 L. ed. 639. To same 
effect. U. S. v. Voorhees, 135 U. S. 
550, 10 SCt 841, 34 L. ed. 258. 

60. U.S. Vv. Voorhees, supra. 

61. Allman vy. U. S., 131 sues) 31, 
9 SCt 632, 33 Lb. ed. 51 {overr 17 Op: 
Atty.-Gen. 166]. 

“The proviso in express terms re- 
fers to the ‘rate of pay’ established 
in the contracts as originally let; and 
it is the rate of pay, not the amount 
expressed in the first contract, which 
is manifestly intended to be ee unit 
of computation.” Allman v. So 
aie U. S. 31, 34, 9 SCt 632, 33 L ed. 


62. Allman vy. U. S., ‘supra. 
63, Parker v..U."S.; '26 Ct. Cl; 344. 


64. Parker v. U. Ss, supra. 
65. Parker v. U. S., supra. 
66. Griffith y. U.S., 22) Ct. Cl W65 


[app dism 141 U. S. 212, 11 SCt 1005, 
35 L. ed. 719]. 

67. Griffith v. U. S., supra. 

68. Parker v. U. S., 26 Ct. Cl. 344. 

[a] Thus, where the postmaster- 
general in mistake of fact or through 
fraudulent representations fixed a 
price in an order for the expediting of 
a mail service, and on the discovery 
of the mistake or fraud rescinds the 
order and disavows the transaction, 
the contractor cannot rely upon the 
order to establish the amount of his 
compensation, but must show by ordi- 
nary evidence the extent of the “addi- 
tional stock and carriers” made nec- 
essary by the expedition of the serv- 


le Parker v.U..S5. 26 Ct, Clesaas 
69. Parker v. U. S., supra. 

ie Salisbury? v.,.cU.. (Si, «28 Ctacr 
71. Post Office Regulations § 812. 
72. In re Smith; 26 Ct. Ch. 178 


Tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


50 per centum upon the 


| 


" 
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the good of the service and the interests of the public 
may demand.** The statute relating to expedited 
service has no application to a situation of this char- 
acter and imposes no restriction on the postmaster- 
general in dealing therewith.74 

[§ 147] H. Inferior Service Substituted by Agree- 
ment. Where the government accepts from a rail- 
road company an inferior substituted service in lieu 
of an agreed service rendered impossible of perform- 
ance by a wash-out of a railroad company’s tracks 
and pays fifty per cent of the contract price which the 
railroad company accepts without objection or reser- 
vation, no action will lie for further compensation.7® 

[§ 148] I. Deductions and Fines—1. In General. 
The postmaster-general is authorized to make deduc- 
tions from the pay of contractors for failures to per- 
form service according to contract, and impose fines 
upon them for other delinquencies ;7° and he may de- 
duet the price of the trip in all cases where the trip 

/is not performed, and not exceeding three times the 
price if the failure be occasioned by the fault of the 
eontractor or carrier.‘ 
formed,” it is said, “is of such a character that a pro- 
vision of that kind i is essential to the successful per- 
formance of the most important function incident to 
the executive branch of the Government.’*?% And 
when mai! contracts are made they become subject to 
the provision of the statute, and the authority to 
make deductions and to impose fines becomes a part 
of the contract.7® Fines imposed by virtue of the 
statute are in the nature of liquidated damages for 
the public inconvenience caused by a contractor’s 
negligence,®° and take contracts for carrying the 
mails out of the ordinary rules of law regulating 
penalties and liquidated damages.®? 

[§ 149] 2. Contractors Subject to Deductions and 
Fines. The statute applies to all contractors wheth- 
er they be natural persons or corporations,®? except 
contractors for transporting the mail between the 
United States and a foreign country who are goy- 
erned by a statute somewhat different in its provi- 
sions.®% 

[§ 150] 3. Grounds for Deductions or Fines. Un- 
der the statute under consideration,®+ a railroad 
which enters into a contract to carry the mails upon 
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“The service to be per- - 
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’ the conditions prescribed by law, among which are 


that contracts shall be made for the conveyance of 
the mails with due frequency and speed, and that the 
postmaster-general shall require all railroads carry- 
ing mails to comply with the terms of their contracts 
as to time of arrival and departure of said mails, is 
liable to fines or deductions from its compensation 
for failure to maintain its mail train schedules.*® 
And omission of the departure for a number of years 
to exercise its power to impose fines or make deduc- 
tions on this ground, where the delays were less than 
twenty-four hours, does not prevent it from exer- 
cising its power in case of shorter delays.*® So the 
violation of a statute prohibiting the contractor from 
delivering mail matter to a person not authorized to 
receive it authorizes the imposition of a fine.6*? And 
where a railway company refuses or neglects to exe- 
cute its contract by furnishing the necessary space in 
a depot for the proper handling of the mails, the de- 
partment may rent it and withhold the cost thereof 
from the contract earnings of the road.8* On the 
other hand, under a statute providing that no pay 
shall be allowed for the use of “wooden full railway 
post-office cars run in any train between ,adjoining 
steel cars,”®® the postmaster-general is not author- 
ized to refuse compensation to the contractor because 
it had run wooden ears in its trains between the en- 
gine and steel underframe cars and adjoining steel 
underframe cars.°° And where certain mail contain- 
ers carried on plaintiff’s road were destined for a 
connecting line, the station of which was more than 
eighty rods distant, plaintiff’s duty in connection 
therewith ceased when they left the cars of plaintiff, 
and it became the duty of defendants under their own 
postal regulations to transfer them to their destina- 
tion and to provide for their carriage, and a deduc- . 
tion from the compensation of the railroad of the 
cost of such transfer is unauthorized. 

[§ 151] 4. Discretion of Postmaster-General. The 
postmaster-general is the judge whether deductions 
shall be made, or fines imposed,®? and it has very 
generally been held that the power conferred upon 
the postmaster-general to make deductions for failure 
to perform services according to contract or to im- 
pose fines for other delinquencies is discretionary,®* 


73. 17 Op. Atty.-Gen. 240. 
74. 17 Op. Atty.-Gen. 240. 
75. Chicago, ete. R. Co. v.-U. S., 


46 Ct. Cl. 396 (so held where the rail- 
road company transported the mails 
by boat during the time of suspen- 
sion of regular service, and delivered 
them at a point beyond the point of 
delivery twice a day instead of six- 
teen times a day as provided by the 
contract). 

76. USCA tit 39 § 443. 

{a] This statute was not repealed 
by Act March 38, 1879 (20 U. S. St. 
at L. 358 ce 180) § 5, providing that 
the postmaster-general shall, for ev- 
ery failure of a railroad company to 
deliver mail on schedule time, deduct 
not less than one half the price of the 
trip, and, where the trip is not per- 
formed, not less than the price of one 
trip, and not exceeding in either case 
the price of three trips. The latter 
statute merely makes an exception 
to the provisions of the former as to 
railroad companies, and on repeal of 
the latter statute the provisions of 
the former remained in force against 
railroad companies contracting to 
earry the mails. Chicago, etc., R. Co. 
v. U..S., 127 U. S. 406, 8 SCt 1194, 32 
L. ed. 180; Minneapolis, etc., R. Co. 
v. U. S., 24 Ct. Cl. 350; Jacksonville, 
Cte Re CON V-w.eSe 21; Ct; CLE155. 
ar OC A-tit- 398. 443% 

78.2 Otis! wei U.S 24 Cth 615. 72: 


Tam OUSVa) Un Son Supra. 
80. Parker v. U. s,, 26 Ct. Cl. 344. 
81. Parker v. U. ce supra. 


82... Chicago, ete., Ri Coevea.U. «Si; 
127 U. S. 406, 8 SCt 1194, 32 L. ed. 
180; .27 Op, Atty. -Gen. 108. 

fal Railroad companies carrying 
the mails are within the purview of 
the statute. Kansas City Southern 
RaiCowN: WiiS., i252 Diss t47 040. SCt 
257, 64 L. ed. 500; Louisville, ete. R. 
Co. v. U.-S., 538 Ct. Cl. 288. And see 
cases supra this note. 

[b] “Recognized service.”——A rail- 
road company doing what is known 
as “recognized service,” although 
having no written contract, is subject 
to the operation of the statute. 15 
Op. Atty.-Gen. 440. 

83. See infra § 156. 

84. See supra § 148. 

85. Kansas City Southern R. Co. v. 
U. S., 252 U. S. 147, 40 SCt 257, 64 L. 
ed. 500 [aff 53 Ct. Cl. 630]; Louisville, 
CRMC ORV Uyiousoo het iOlLw23 85 
Kansas City Southern R. Co. v. 
U. S., 252. U. S..147, 40 SCt 257, 64 L. 
ed. 500 [aff 53 Ct. Cl. 680]; Louisville, 
CLO Rim COnkvir Oe... 00 LOG NGL 2388: 
15 Op. Atty.-Gen. 70. 


88. Missouri Pac. R. Co. v. U. S., 47 
CENT 
89. Act March 4, 1911 (36 U. S. 


Styrat/ 1.1335). 
90. Missouri Pac. R. Co. v. U. S., 
53 Ct. Cl. 12, 


91. Chicago, etc, R. Co,.v. UsS., 


52 Ct. Cl. 490. 

92. Parker v. U. S., 26 Ct. Cl. 344; 
Otis, v;,,U.S8)34 242Ctes Glib 52 Op: 
Atty.-Gen. 440. 

[a] Thus it is for the postmaster- 
general to determine the question of 
negligence in failing to transport the 
mails over the contractor’s road for 
a day or two, and whether or not a 
strike is a sufficient excuse for fail- 
ure to transport the mail. 15 Op. 
Atty.-Gen,. 440. 

93. Minneapolis, ete., R. Co. v. U. 
S., 24 Ct. Cl. 350; 27 Op. Atty.-Gen. 
108; 18 Op. Atty.-Gen. 313; 14 Op.. 
Atty.-Gen. 179; 3 Op. Atty.-Gen. 684. 

[a] Language of statute implies 
discretion to make a deduction or not 
according to the judgment of the 


postmaster-general. 14 Op. Atty.- 
Gen. 179. 
{[b] Unavoidable delinquencies.— 


The postmaster-general in the exer- 
cise of his discretion may consider the 
excuse set up that the delinquencies 
were unavoidable. Minneapolis, ete., 
BRN CO: Vo 24 Cr CLs 50s 

[e] Impossibility of performance 
due to act of God, such as the wash- 
ing away of a bridge on the line of the 
railroad carrying the mails, author- 
izes the postmaster-general to exer- 
cise his discretion in favor of the 
Speen company. 18 Op. Atty.-Gen. 


1180 [49 C.J.] 


and his decision is not reviewable by the courts,®* in 
the absence of fraud®® or a manifest abuse®® or ex- 
cess of the power conferred upon him by the stat- 
ute.°* He may make deductions or impose fines ac- 
cording as it may seem to him just and proper to do so 
under the particular circumstances of the case.°® 
And where a deduction has been ordered by the post- 
master-general, and he subsequently becomes satis- 
fied that the order was made under a misapprehen- 
sion of the facts, he may rescind it.®® 

[§ 152] 5. Amount of Fine Imposed. The statute 
places no limitation on the amount of the fine which 
may be imposed against the contractor.t And under 
postal laws and regulations providing that the fine 
shall in each case be such as the postmaster-general 
may impose in view of the gravity of the delin- 
quency,” the penalty imposed may be commensurate 
to the loss sustained by the government by reason of 
such delinquenecy.® The exercise by the postmaster- 
general of his discretion as to the amount of fine im- 
posed cannot be reviewed by the courts unless he 
manifestly abuses or exceeds the power thus con- 
ferred upon him.* 

[§ 153] 6. From What Moneys Collected. The 
power to impose a fine can be exercised as long as 
there is money remaining due on the particular con- 
tract violated.® And, on the other hand, as a general 
rule, the authority to impose a fine is limited to the 
subject matter of the particular contract violated and 
to the payments which would otherwise be due to the 
contractor,® and the postmaster-general cannot de- 
duct a fine from moneys due upon other contracts.’ 
It has been held, however, that a contract for ear- 
riage of the mails may be so drafted as to authorize 
the postmaster-general to deduct from compensation 
due under it the amount of a fine imposed for delin- 
quency under a previous contract fully completed.® 

[§ 154] 7. Evidence of Imposition or Payment of 


94, Allman v. U.S), 131.U. 8.31, 9 
SCt 682, 33 lL. ed. 51; Parker v. U. S., 
26 Ct. Cl. 344. 

95. Minneapolis, ete., R. Co. v. U. 
Shy 24. Chine (OUR Ks 

96. Great Northern R. Co. v. U. S., 
236 Ked. 433, 149 CCA 485. 

97. Great Northern R. Co. v. U. S., 
supra; Minneapolis, ete. R. Co. v. 
WEES 24 Ct Cl 350: 

“The Jaw having selected the Post- 
master-General as the arbiter between 
the Government and contractor to de- 4. 
termine the question of delinquency, 
his action in the premises, if objected 5. 
to, must be impeached by showing [a] 
such a state of facts as constitute in 


Va Oe 


(2) And where 


Thus 
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tended to carry the mails over the TOs Weise 
entire route seven times a week, and 
in fact carried them over the central 
portion of the route only once a week, 
the postmaster-general might impose 
a fine of double the contract price of 
the unperformed service. 
WS .5726 ICt els 44) 
Great Northern R. Co. v. U. S., 
236 Fed. 433, 149 CCA 485. 

Parker v; U.'S:,°26 Ct. Gl. 344. 
“the fact that 
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Fine. A document authenticated by the postmaster- 
general, under the seal of the department, reciting 
the imposition of a fine upon a mail route contractor 
is admissible as evidence of such fact,® and is suffi- 
cient prima facie to support a charge against the 
contractor, in his account with the department, of 
the amount of the fine;*° but it is not sufficient evi- 
dence that the fine has been paid, so as to authorize a 
judgment for its amount against a subcontractor, 
through whose fault it was incurred.++ 

[§ 155] 8. Exclusiveness of Remedy. Where, in 
pursuance of a statute providing that a postmaster- 
general may make deductions from the pay of con- 
tractors for failure to perform services according to 
contracts and impose fines upon them for other de- 
linquencies,'? the postal authorities have established 
regulations for imposition of fines and making dedue- 
tions for failure to perform services according to 
contracts, and for other delinquencies, and contracts 
for carrying the mails are made in contemplation of . 
these regulations, the only remedy of the United 
States in ease of default of contractors resulting in 
loss of mails is through the imposition of fines and 
the making of deductions.t? It cannot sue the con- 
tractor for breach of contract;14 and especially is 
this so where the post-office department, with full 
knowledge of the facts, deducts from the compensa- 
tion of a mail carrier a penalty for loss and damage 
to mail.?® 

[§ 156] 9. Under Contracts for Carriage of Mails 
to Foreign Countries. Under the statute authorizing 
imposition of fines on contractors for carriage of mail 
to foreign countries,1® it was held that the power of 
the postmaster-general to impose a fine on a con- 
tractor for the transmission of mails to and from 
foreign countries for any unreasonable or unneces- 
sary delay in the departure of the mails, or in the 
performance of the trips, is limited to the cases and 


impose a fine commensurate with the) 44 CCA 125. 
loss sustained. Great Northern R. Co. 10. 
S., 236 Fed. 433, 149 CCA 485. 11. 


U. S. v. McCoy, supra. 
Riley v. Hart, 3 La. Ann. 184. 
See supra § 140. 

v. United Fruit Co., 292 
Fed 308s) Union®PactR.Colve Uniss 
219 Hed. 427, 134 CCA 325; U. S. v- 
Atlantic Coast Line R. Co., 215 Fed. 
56, 181 CCA 364, LRA1915A 374 [aft 
206 Fed. 190]. But see United Fruit 
Co. v. U. S., 33 F. (2d) 664 (where it 
was held that the remedy of the 
United States to recover a fine against 
a carrier for loss of mail stolen while 
in the carrier’s custody is not exclu- 
sive, and that the United States also 


contractor pre- 12. 


Parker v. 


an ac- 


law a failure on the part of the officer 
to discharge the duty imposed on him 
in substantial requirement, with his 
duty in the premises.” Otis v. U. S., 
ZAV CECI GiEs* 12s 

[a] Element of fault or innocence 
does not enter into the question but 
only that of performance or nonper- 
formance. 17 Op. Atty.-Gen. 276. 

98. 18 Op. Atty.-Gen. 313; 14 Op. 
Atty.-Gen. 179. 

99. 18 Op. Atty.-Gen. 313. 

1. Great Northern R. Co. v. U. S., 
236 Fed. 433, 149 CCA 485. 

2. Postal Laws and Regulations § 
T38> par’ 2: 

3. Great Northern R. Co. v. U. S., 


236 Fed. 433, 149 CCA 485; Union 
RAC wie (CON VelUis Si 2Lo) mMedye tans 
134 ee 325; Parker v. Uj. S!,°26 Ct. 
Gils caer 


[a] Thus (1) the postmaster-gen- 
eral in imposing a fine for negligent 
loss of the mails is not restricted to 
three times the amount earned by the 
railroad company on the irip on which 
the delinquency occurred, but may 


count of a certain quarter has been 
transmitted to the accounting offices 
of the Treasury and adjusted and a 
balance certified and paid does not 
preclude the Postmaster-General 
from imposing a fine for a previously 
committed but subsequently discov- 
ered delinquency.’ Parker y. U. S., 
26° Ct Cl. 3441315855359. 

6. Parker v. U. S., supra. 

Ta “Parker Vv. U0 S., supray 

“The power to impose a fine is one 
which is not known to the common 
law and can not be enlarged by in- 
ference or intendment. Its remedy 
must be found in the specific contract 
which authorizes it. The Postmaster- 
General can not satisfy it out of the 
property of the contractor nor deduct 
it from other moneys which the Gov- 
ernment may happen to owe him. 
The liability of a contractor in this 
matter of fines begins and ends with 
his contract.” Parker v. U. S., su- 
pra. 

8. Great Northern R. Co. v. U. S., 
236 Fed. 433, 149 CCA 485. 

9. U. S. v. McCoy, 104 Fed. 669, 


has a right of action to recover the 
value of mail stolen and elect which 
remedy to pursue. This decision as- 
sumes to distinguish the three deci- 
sions above set out but it has obvi- 
ously misunderstood the effect of U. 
S. v. Atlantic Coast Line R. Co., su- 
pra and perhaps of the other two de- 
cisions also). 

[a] Election of remedies.—The 
government, in case of default on 
the part of the carrier, is not entitled 
to elect between two remedies, that 
is to say, to resort to an action at 
law, or to proceed under the statutes 
and regulations relating to fines and 
deductions for failure to perform 
services according to contract or oth- 
er delinquencies. U. S. v. United 
Fruit Co., 292 Fed. 308., : 

14. U.S. v. United Fruit Co., su- 
pra. 

15. Union Pac. R. Co. v. U. S., 219 
Fed. 427, 134 CCA 325. 

16. USCA tit 39 § 655 (postmaster- 
general may impose fines on contrac- 
tors for transporting the mails be- 
tween the United States and any for- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 156-158] 


for the causes specified in the act.17 
further been held that a recommendation made by 
the postmaster-general to the secretary of the navy, 
to make a deduction from the pay of a contractor, on 
the ground that a portion of the service was per- 
formed by a steamer not of the class stipulated for 
in the contract, is not the imposition of a fine, with- 


in the terms of that act.18 


[§ 157] J. Overpayments, and Recovery Thereof. 
Under the statute providing for the recovery back of 
overpayments,*® it has been held that, where over- 
payments have been made to mail contractors in con- 
sequence of fraudulent representations,?° or under a 
mistake of fact,?1 or by reason of misconstruction or 
misapprehension of the applicable law by an officer 
of the department,?? it may be recovered back in an 
action by the government,” or the money so paid out 
may be deducted from other money due the payee,?+# 
without waiting for the amount of the overpay- 
ments to be ascertained by suit,?° or a counterclaim 


eign country for any unreasonable or 
unnecessary delay in the departure 
of such mail, or the performance of 
the trip; but the fine for any one de- 
fault shall not exceed one half the 
contract price for the trip, except as 
otherwise provided by law). 

17. U. S.\v. Collins,-25:F. Cas. No: 
14,834, 4 Blatchf. 142. 

Loe v. Collins, supra. 

19. USCA tit 39 § 789 (in all cases 
where money has been paid out of 
the funds of the post-office depart- 
ment in consequence of fraudulent 
representations or by the mistake, 
collusion, or misconduct of any offi- 
cer or other employee in the postal 
service, the postmaster-general shall 
cause suit to be brought to. recover 
such wrongful or fraudulent payment 
or excess with interest thereon). 

20... S. ve Piatt, 157 UsSy7 11315 
SCt 498, 39 L.<ed.. 639. 

[a] Thus additional compensation 
to a mail contractor for increased 
service based solely on fraudulent 
representations of the contractor as 
to the additional men and horses re- 
quired by an expedited schedule may 
be recovered back. U.S. v. Piatt, 157 
Wages Aiiseets) SCE 498s 39 stu. ed: 639. 

[b] Misrepresentations of facts 
known to post-office department.—In- 
accuracies in an affidavit by a mail 
contractor as to information for the 
cost of an expedited mail service, re- 
lating to the schedules of arrivals 
and departures and other matters as 
well known to the post-office depart- 
ment as to the contractor, cannot be 
set up as a fraudulent representation 
of the contractor, in a suit by him 
against the government, based on 
such service. Peterson v. U. S., 26 
CLRCT RAS. 

[c] Discrepancies patent on their 
face, which must have been immedi- 
ately seen to be such by an experi- 
enced government official, cannot be 
held to have been intended to deceive, 
nor as in fact deceiving; and no prin- 
ciple of law will allow a self-evident 
absurdity to form the basis of an ac- 
tion for fraud or deceit. Griffith v. 
U. S., 22 Ct. Cl. 165 [app dism 141 U. 
Ss. 212, HUE SOteAO0btoo mls (edit Os 

[d] Recovery from subcontractor. 
—Excessive extra allowances paid to 
a subcontractor for carrying the 
mails, upon the faith of false repre- 
sentations as to the number of “hors- 
es and men” required for expediting 
the service, which false representa- 
tions were made by the original con- 
tractor in the interest and at the in- 
stigation of the subcontractor, may 
be recovered from the latter by an 
action brought under U. S. Rev. St. 
§ 4057. U. S. v. Salisbury, 157 U. S. 
121, 15. SCt 501 301k. ed: 639; Wiss: 
v. Piatt, 157 UES elds, oeSCt 498, 39 
L. ed. 639. 

21. Grand Trunk Western R. Co. 
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And it has 


avoided.?7 
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therefor may be set up in an action by the contractor 
to recover compensation due him.?° 
multiplicity of suits and cireuity of action are 
But the statute does not extend to a case 
where an additional allowance was not in excess of 
the maximum permitted, where no fraud is shown on 
the part of the contractor, or of a post-office em- 


In this way, a 


ployee, and where there was no mistake of fact.?8 


by mistake.*° 


Actions. 


Vs U. Si 252) U.S. 1125.40 SCt-309- 64 
L. ed. 484 [aft 53° Ct, (Cl, 473]; (Woe SE 
Veneiatte 15% U.S. Lis Fi5 SCH 498,) 39 
L. ed. 639; (WaiSe ve Chidester, 140 U. 
S. 49, 11 Sct 650, 35 L. ed. 339; wee 
Vv. Barlow, 132 Wi. iS. 0201, 10uSCG6 Wie 
33 L. ed. 346; Cosgrove v. U.S., 31 Ct. 
Chiss2ry Duvalaw (UU. Sei25) Gt. "Cl. 46. 

[a] Participation in fraud by gov- 
ernment officers.—Where such mis- 
take was caused by fraudulent repre- 
sentations of the contractors, it is 
immaterial whether or not such fraud 
was participated in by the subordi- 
ies officers of the department. U. 

Barlow, 132 U.S. 271, 10. SCt 77, 
33 in ed. 346 [rev 26 Fed. 903). 

[b] Overpayment for expediting 
mail service.—Payments made for ex- 
pediting the mail service under mis: 
take as to additional number of men 
and horses required and in ignorance 
of the number employed may be re- 
covered back by the government. U. 
S. v. Barlow, 132 U..S. 271, 10 SCt 77, 
33 L. ed. 346. 

[c] Overpayment to land grant 
road.—An overpayment to a railroad 
for carrying the mails at full rates, 
upon the supposition that it was not 
a land grant road when in fact it was, 
is a payment in mistake of fact, 
which may be recovered.” Grand 
Trunk. welch.) CO Ven Ue se ap 2 Wk ss 
112, 40 SCt 309, 64 L. ed. 484 [aff 
Soeur Claas! Diwvall tva. Uns iLZo 
Chul a4e: 

{d] Effect of construction of stat- 
ute acted upon by department.—The 
rule that, when a department charged 
with the execution of a statute gives 
it a construction and acts upon that 
construction uniformly for a series of 
years, the courts will look with dis- 
favor upon a change whereby parties 
who have contracted with the govern- 
ment upon the faith of, that construc- 
tion would be injured, did not apply 
to overpayments to a railroad for car- 
rying the mails, due to.a mistake of 
fact as to whether it was a land aided 
railroad. Grand Trunk Western R. 
Cou. U.S 5(252 US. 1125) 40. SCt 309, 
64 L. ed. 484 [aff 53 Ct. Cl. 473]. 

22. Wisconsin Cent. R. Co. v. U. 
S.:164 U. 8.190, 17 SCt 45, 41 L. ed. 


399; UU. S. v. Cosgrove, 26 Fed. 908. 
[a] Reasons assigned are: (al) 
That the word “mistake,” as used 


in the statute under consideration, in- 
cludes an erroneous conclusion in the 
construction or application of the 
statute. Wisconsin Cent. R. Co. v. 
WS: wl64a Un Sa L020) 212 sii Seer 
45, > 4 a edn 3 99: ie thats on! 
grounds of public policy, the govern- 
ment cannot be bound by the action 
of its officers, who must be held to 
the performance of their duties with- 
in the strict limits of their legal au- 
thority, where by misconstruction of 
the law under which they have as- 
sumed to act, unauthorized payments 


Limitations and estoppel. 

tions does not ordinarily run against the United 
States,?° and does not bar a suit by the United States 
to recover overpayments made to a mail contractor 
Nor does inaction of the post-office 
department during a long period furnish any estoppel 
against the government.*? 
; Rules governing actions for recovery of 
payments generally®? apply to actions against mail 
contractors to recover money obtained by them fraud- 
ulently or through mistake.** 

[§ 158] K. Presentation of Claim for Compensa- 


The statute of limita-— 


are made. . . The doctrine that 
money paid can be recovered back 
when paid in mistake of fact and not 
of law does not have so general ap- 
plication to public officers using the 
funds of the people as to individuals 
dealing with their own money where 
nobody but themselves suffer for their 
ignorance, carelessness, -or indiscre- 
tion, because in the former case the 
elements of agency and the authori- 
ty and duty of officers, and their ob- 
ligations to the public, of which all 
persons dealing with them are bound 
to take notice, are always involved.” 
Wisconshn Cent. R. Co. v. U. S., supra. 
wp Ve POaLIS DULY, el oie ose 
wt “15 SCE 5015%30: Leds 6395000. use 
Vv. Piatt, ISP BMS SS sale paallsy ASOie "498, 39 
L. ed. 639; UeSivis Barlow, 132 U. §. 
2) Sct Lil, 38: 3y Aa. FOG: 346. 

24. Grand Trunk Western R. Co. v. 
U. S.5 252) U.S; 112; 40 SCt 309) 64h. 
ed. 484 [aff 53 Ct. Cl. 473]; Wiscon- 
Sin Cent. R- Co. ve_U, |S: 264 Wa Sa 190: 
If SCt 45,241) eds 399 WUeiSiw. Carr; 
132. U.S. 644, 10, SCt+182) 33) bated: 
4333, Duvaloive U.S 125) Ct. ClaAGe 

25. Grand Trunk Western R. Co. v. 
U. S., 252 U.S. 112, 40 SCt 309, 64 L. 
ed. 484 [aff 53 Ct. Cl. 473]. 

26. Cosgrove v. U. S., 31 Ct. Cl. 332. 

27. Wisconsin Cent; RaCo. va U- 
evan GS. L90F Vt SCt 45) s41elueds 


28. Griffith v. U. S., 22 Ct. Cl. 165 
[app dism 141 U. S. 212, 11 SCt 1005, 
35. L. ed..719]. 

29. Grand Trunk Western R. Co. v. 
U. S., 252 U.S. 112, 40 SCt 309, 64 L. 
ed. 484 [aff 53 Ct. Cl. 473]. And see 
Limitations of Actions §§ 28, 29. 

30. Grand Trunk Western:R. Co. v. 
UASS3 (supra, 

31. Grand Trunk Western R. Co. v. 
U.eS: 45371 tClis4 33) fatt 2 52ueipwsen wie 
40 SCt 309, 64 L. ed. 484]. Compare 
Duval -v. U:, S...26) Ct. Cl. 46. (after a 
settlement has been made between the 
postmaster-general and a _ railroad 
company, an overpayment cannot be 
set up as a counterclaim against a 
subsequent purchaser of the road). 

32. See Payment §§ 280-341. 

83. See cases infra this note. 

[a] Petition held insufficient to 
authorize recovery of extra compen- 
sation paid to mail contractor on the 
ground of fraud or mistake. Ss. 
v. Voorhees, 135 U. S. 550, 10 Sct 841, 
34 L. ed. 258. 

[b] Parties.—It is proper to join 
as codefendants a mail contractor and 
his subcontractor, in an action to re- 
cover money fraudulently obtained 
from the postal authorities as extra 
allowances for expediting the serv- 
ice, where complainant alleges that 
such allowances were made upon the 
sworn statement of the contractor as 
to the extra men and horses required, 
“presented by and on behalf of both 
the said defendants,’ and that by 
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tion. Presentation of a claim for compensation to 
the second assistant postmaster-general, his being the 
proper office in the department for considering it, is 
equivalent to, and a compliance with, any rule re- 
quiring presentation to the postmaster-general.?4 

[§ 159] L. Waiver of, or Estoppel To Claim, Com- 
pensation. A mail contractor accepting compensa- 
tion for services at a certain rate without objection 
“will be held to have assented to such rate and cannot 
recover more than the sum so accepted.**> In these 
circumstanees, 1t cannot recover on an implied con- 
tract for a greater amount.*® So also, it has been 
held that, where service, whether rightly or wrong- 
fully, is demanded as mail service and is rendered 
and paid for as such without protest, the contractor 
waives any right to additional pay.*7 And where a 
mail eontractor renders service within the route of 
another contractor, and allows the latter to receive 
pay therefor from the government, without objection, 
he is estopped to call on the government for pay- 
ment.*® On the other hand, where a mail carrier has 


XIV. CARRIAGE 


-[§ 160] A. In General. Congress has full consti- 
tutional power to reserve to the postal department a 
monopoly of the business of receiving, transmitting, 
and delivering mails;** and by statutes*? the monop- 
oly of carrying the mails is secured to the post-office 
department.*® In so doing the government is en- 
gaged in the discharge of a governmental function,*® 
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no means of knowing the amount of compensation to 
which he is entitled, and accepts what is paid to him 
on the assurance that it is the full amount of the 
agreed compensation, he is not concluded by his ae- 
quiescence.*® And a mail contractor carrying mails 
between the post office and trains transporting it, 
who performs under protest services which should 
have been performed by the railroad company, is en- 
titled to recover from it the value of the services so 
performed, the services not being performed without 
expectation of pay on his part.*° So it has been held 
that the filing of an application for increased rates 
with the interstate commission is a sufficient protest 
against existing rates.4! 

“Evidence of waiver. The fact that a railroad com- 
pany has claimed and been awarded compensation for 
certain services in connection with the mails, and 
at the same time has failed to make any charge or 
claim for certain other services, is evidence of a 
waiver of any claim for the latter services.*? 


AND DELIVERY OF MAILS 


and it has assumed exclusive charge and carriage of 
the mails prohibiting anyone other than the govern- 
ment from engaging therein. Nevertheless, this 
monopoly extends only to letters, packets of letters, 
and like mailable matter, and not to the transporta- ° 
tion of merchandise in parcels or packages of such a 
character as might be carried through the mails;*® 


means of false and fraudulent vouch- 
ers such defendants (naming both) 
“received . . larger sums, than 
they were entitled to receive; for 
these allegations show that both were 
participants in the fraudulent trans- 
action.» 9 Ul |S. vi. Piatt.157 es Senos 
#5 SCt 498; 499, 39 LE. ed. 63 

34. Alvord v. U. Si 957s a 356, 24 


L. ed. 414. 

35. U.S. v. New York, etc., R. Co., 
279 U.S. 73, 49 SCt 260; Hooton v. 
Wigs, DS. Ct Ck 639s Central Meac: RY. 
COMES. on Cie Cl NOLO Phila= 
deiphia, setce.,.R.* Co. ve -U. SS 13 Ck: 
MIEN 99S Watt 103 WSs 103, 26 Ensed. 
454]; and cases infra note 36. 

[a] Waiver of right to extra com- 
pensation.—Where a contractor ren- 
ders extra service to the government 
during a period of more than six 
years without notice that he regards 
it as extra, and without demanding 
extra compensation, he will be held 
to have waived his right to extra pay. 
Wohitsell wee U.S: 64 .Cts Clj25, 

36. Mail Divisor Cases, 251° US: 
826, 40 SCt 162, 64 L. ed. 290 [aff 53 
Ct. Cl, 258); New . York,vete.,. RCo. 
Ve Un, Sa aol U. Se 1285-40 SCt. 67,64 
L. ed. 182! [aff 53 Ct. Cl. 222]; Atchi- 
Son, etc., 2 SC UD ASHR ere MOSS 
$40, 32 SCt 702, 56 L. ed. 1236; St. 
Louis Southwestern R. Co. v. U. S., 56 
Ct. Cl. 64 [aff 262 U. S. 70, 43 SCt 490, 
67 L. ed. 868]. 

fa] Thus (1) where a railroad 
company knowingly contracts and re- 
ceives on the basis of weights taken 
immediately before the beginning of 
the four-year term of the contract 
less than it would have received on 
the basis of annual weighings, it has 
no implied contract right to be paid 
the difference by the United States. 
New York, etce., R. Co. v. U.- Si, 251 
WS. 123,40. SCt 67, 64 I: ed. 1182 
faff 58 Ct. Cl. 222]. (2) The United 
States is not liable as on an implicd 
contract to pay the reasonable value 
of the railway post-office car service 
furnished and actually used by the 
post-office department, consisting of 
“full lines” of cars sixty feet in 
length, where the railway company, 
being under no obligation to carry 


the mails or to supply post-office cars, 
chose to furnish such service after 
being informed that the department 
only needed and would only pay for 
fifty-foot cars on the return trip, and 
had established “half lines’ consist- 
ing of sixty-foot cars going and fifty- 
foot cars returning, instead of exer- 
cising its right to decline to supply 
the service on the conditions named. 
Atchison, etc, R. Co. v. UL 1Si. 225: Us 
S. 640, 832 SCt 702, 56 L. ed. 1236. 

37. New York, etc., R. Co. v. U. S., 
258 U. S. 32, 42 SCt 209, 66 L. ed. 448; 
Central Pac: -R< Col vii Un (S:; 164.0. 8. 
93, 17° SCt 35,41 L. ved. 362. [aff 28 
Cty Clg Gh: 

[a] Rule applied.—(1) A railroad, 
after accepting and _ transporting 
without protest, as mail matter, a 
shipment of gold in mail sacks 
consigned by the treasury depart- 
ment, and after receiving the amount 
fixed by readjustment for carrying 
mail matter under its contract 
therefor, has no claim for addition- 
al pay for carrying the gold and 
attendant railway mail guards, 
whether or not the shipment was 
properly mail matter and the require- 
ments of the statute concerning post- 
al service were technically complied 
with. New York, etc., R. Co. v. U. S., 
258 U.S. 32, 42 Sct 209, 66 L. ed. 448° 
(2) Soa railway company’s acquies- 
cence in the demand of the govern- 
ment for free transportation for its 
post-office inspectors for a long peri- 
od of time constitutes a waiver of any 
right of action for such transporta- 
tion regardless of whether or not the 
claim of the department for free 
transportation was well founded. 
Central Pac, R: Co. vv. Un S., 164 U.S. 
93, 17 SCt 35, 41 L. ed. 362 [aff 28 Ct. 
Che 42771. 

$8. Ujtica, Teter, Ro Cony. Us S82) 22 
Ct. Cl. 265 (by standing silently by 
while the other contractor was paid 
for the service, the payment forfeited 
any claim on account of services). 


39. Pacific Mail SS? Col v.4U. S., 
TS Oh Cue ay, 
40. Grossbier v. Chicago, ete, R. 


Co., 178 Wis. 503, 181 NW 746. 
41. U.S. v. New York Cent. R. Co., 


279° U. S. 73, 49 SCt 260 (a-further 
protest would be a superfluous for- 
mality). 

42... Central Pac. R. Co. vo Ul Ss 
164 U. 7S. .93, 17 SCt-35; 411. ed. 362 
[aff 28 Ct. Cl. 427]. 

43. Williams v. Wells, etc. Ex- 
See ae 177 Fed. 352, 101 CCA 328, 35 
URANS 1034, 21 AnnCas 699. 

44. See infra §§ 178-183. See also 
supra §§ 8, 94, 100. 

45. Blackham v. Gresham, 16 Fed. 
609; H2il > Bilatehti-354> Un Seve Wess 
Express Co., 28 F. ‘Cas. No. 16,602, 
5 Biss. 91; 25 Op. Atty.-Gen. 354; 
21 Op. Atty.-Gen. 394; 14 Op. Atty.- 
Gen, 152; 9 Op. Atty.- -Gen. 161; 4 
Op. Atty. -Gen. 276. 

“The Government occupies the field 
of mail transportation to the exclu- 


sion of others.” 23 Op. Atty.-Gen. 
476, 478. 
[a] Reasons for establishing mo- 


nopoly in government.—(1) The pub- 
lic interests require the carrying of 
letters, etc., in some regions at a loss 
which might become a burden if the 
government should be deprived of 
any portion of the business else- 
where. 21 Op. Atty.-Gen. 394. (2) 
“Tf private agencies can be estab- 
lished, the income of the government 
may be so reduced that economy 
might demand a discontinuance of 
the system; and thus the business 
which it is the right and duty of the 
government to conduct for the inter- 
est of all, and on such terms that all 
may avail themselves of it with ad- 
vantage, may be handed over to in- 
dividuals or corporations who will 
conduct it with the sole view of 
making money, and who may find it 
for their profit to exclude localities 
or classes from the benefit of the 
service.” Blackham v. Gresham, 16 
Fed. 609, 612, 21 Blatchf. 354. _ To 
same effect see U. S. v. Hall, 26 F. 
Cas. No. 15,281. 

46. Barker v. Ghicaeo: etc., R. Co., 
243 Ill. 482, 90 NE 1057, 134 AmSR 
382, 26 LRANS 1058. 


47. Barker v. Chicago, etc., R..Co., 
supra; and infra §§ 178-183 
48. Williams v. Wells, etc., Ex- 


press, 177° Pedw852;.10d CCA 328m3a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and it has been said that congress perhaps lacks the 
constitutional power to ereate- such a monopoly.*® 
In accordance with general rules®® the courts have 
held that these statutes must be construed strictly 
beeause they are penal statutes® and also because 
they are in derogation of common right,®? although 
there are opinions of the attorney-general in which 
the opposite conelusion has been reached.*?* 

Power to detain letters. Where the statutes merely 
provide for the enforcement of penalties against un- 
authorized carriers of letters on the mail routes, it 
is not competent for the post-office department to 
detain a bag containing letters carried on a mail 
route contrary to law.># 

[§ 16045] B. Arrival, Departure, and Frequency 
of Service. 
the postmaster-general where the power has been con- 
ferred on him by congress to determine at what hours 
the mail shall leave particular places and arrive at 
others;®° and to determine whether it shall leave the 
same place only once a day or more frequently.®® His 
decision is absolute when the discretion is committed 
to him by the laws of the United States, and cannot 
be controlled by a state or by the courts.57 But un- 
der a contract for carrying the mails between two 
points agreeably to a schedule appended which regu- 
lates the time of arrival and departure only at the 
ends of the route, the postmaster-general cannot re- 
quire the contractor to deliver the mails at an inter- 


LRANS 1034, 21 AnnCas 699 Powdich, supra. 
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It rests altogether in the discretion of 


W. S. Vick Grocery 
13 Op. Atty.-Gen. 
12 Op. Atty.-Gen. 136. 

Letter sent to one person in 
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mediate point at a particular hour of the day, for 
this would be the making of a new schedule, while 
the postmaster-general has power only to change the 
schedule.®& 

[§ 161] C. Delivery of Mail®°—1. Duty To De- 
liver. Postmasters are under obligation to care for 
and deliver mail which comes into their hands®® in 
so far as possible to the individual,*? firm,®* or cor- 
poration®* for whom it is intended. 

[§ 162] 2. Enjoining Delivery of Mail. Where 
conflicting claims are set up in respect of letters ad- 
dressed to a firm which has ceased to exist, the post- 
master may be enjoined from delivering the letters 
until it shall be finally ascertained by the court who 
is legally entitled to them.** But the court has no 
power to command the postmaster “to refrain from 
withholding” the letters from plaintiffs in such a 
suit.65 And generally, where injunction is sought to 
prevent delivery of mails in ease of conflicting claims 
thereto, the court will not grant an injunction unless 
the party seeking it demonstrates by the evidence 
that he has a clear right to receive the mail®® and 
that failure of the post-office department to deliver 
it to him impairs a substantial right.°7 And a court 
will not interfere with a ruling of the post-office de- 
partment as to delivery of mail in ease of conflicting 
claim thereto unless palpable error appears.®® 

[§ 163] 3. Effect of Delivery.¢® While any letter 
that gets into the mails is within the protection of 


not to the “National Life Insurance 
Company of the United States of 
America,” an MIllinois corporation, 
also located in that. city. 25 Op. 
Atty.-Gen. 494, 


a letter is [b] When acting under judgment 


49. In re Jackson, 96 U. S. 727, 24 61. Griffith v. 
L. ed. 877; Williams v. Wells, etc.,]Co., 272 Fed. 246; 
Express, 177 Fed. 352, 101 CCA 328, | 481; 
35 LRANS 1034, 21 AnnCas 699. fa] 
1482] See Statutes [36 Cyc 1178, |care of another.—Where 
51. Dwight v. Brewster, 1 Pick. 


alae 50, 11 AmD 133. 
52) U.S. ve. 8, Express Co., 28 

F. Cas. No. 16,602, 5 Biss. F 
53. 21 Op. "Atty. -Gen. 394; 4 Op. 
(1) 


Atty.-Gen, 159. 

[a] Reasons assigned are: 
Statutes of this character are revenue 
laws and are therefore not to be 
strictly construed, although they im- 
pose penalties. 21 Op. Atty.+Gen. 
394. (2) Railroad companies cannot 
set up any “common right” against 
the conditions which the law incor- 
porates in their contracts with the 
government. 21 Op. Atty.-Gen. 394. 

54. 4 Op. Atty.-Gen. 349. 

55. Neil v. Ohio, 3 How. (U. S.) 
720, 11 L. ed. 800 


56. Neil v. Ohio, supra. 
57. Neil v. Ohio, supra. 
58. 9 Op. Atty.-Gen. 252. 
59. Liability for refusal to deliver 


see Supt? § 36. 

S.—Teal v. Felton, 12 How. 
284, 13 S. ed.990. [aft 1 UN, Y¥.n537;-49 
AmD 352]; Spinney v. U.S., 32 Ct. CL. 


Ala.—Moody v. Keener, 7 Port. 218. 
Me.—Bishop v. Williamson, 11 Me. 
495. 
Mich.—Nevius _ v. 
Bank, 10 Mich. 547. 
Eng.—Steck v. Harris, 5 Burr. 2709, 
98 Reprint 422. 
Que.—Allaire v. Simard, 57 Que. 
is the duty 


Super. 508. 
[a] Drop letters.—It 
of postmasters to deliver letters de- 
posited in the office for persons re- 
siding in the same place, as well as 
those transmitted by mail. Nevius v. 
Lansingburgh Bank, 10 Mich. 547. 
[b] In England (1) a postmaster 
is bound to deliver all letters to the 
several inhabitants within a _ post 
town or place at their respective 
places of abode, at the rate of post- 
age only as established by act of 
parliament. Smith v. Powdich, Cowp. 
182, 98 Reprint 1033. (2) But the 
post town is the limit to which he 
ts so bound to deliver. Smith v. 


Lansingburgh 


sent through the post office to one 
person in care of another, it is the 
duty of the postmaster to deliver 
the letter to the former as requested 
by him without regard to the claim 
or demand of the parties or anyone 
to whose care it is so addressed. 12 
Op. Atty.-Gen. 136. 

[b] Letter addressed to person 
under guardianship.—(1) Where a 
letter was received by mail at a post 
office, addressed to a young lady be- 
low twenty-one years of age which 
was claimed by her and her guardian, 
the postmaster should be directed to 
deliver it to the young lady, since she 
is the person to whom the letter is 
addressed and answers the descrip- 
tion in the post-office laws. 13 Op. 
Atty.-Gen. 481. (2) Any rights which 
the guardian has by the laws of the 
state over the correspondence of the 
ward can be exercised after the let- 
ter is delivered to her by the post- 
master. 13 Op. Atty.-Gen. 481. 

{e] Delivery to sheriff on attach- 
ment.—A postmaster ‘has no authori- 
ty to deliver letters to the sheriff on 
an attachment levied at the suit of 
ereditors of the person to whom the 


letters are addressed. 12 Op. Atty.- 
Gen. 136 
{[d] Delivery of mail to author- 


ized agent of addressee is a delivery 
to the addressee. U.S. v. Sanders, 27 
F. Cas. No. 16,219, 6 McLean 598. 
[e] Delivery to errand boy whose 
duty required him to take from the 
post office all letters arriving by mail 
to the address of his employers is a 


delivery to his employers. U. S. v. 
Driscoll, 25° FE; Cas: No.) 14,994, ‘1 
Lowell 303. 

62. Griffith v. W. S. Vick Grocery 


Co., 272 Fed. 246. 

63. Griffith v. W. S. Vick Grocery 
Co., Supra; 25 Op. Atty.-Gen. 494. 

fa] Thus mail addressed to the 
“National Life Insurance Company, 
Chicago, Illinois,’’ should be delivered 
by the postmaster to the Vermont 
corporation bearing that name, whose 
principal office is in Chicago, and 


of court.—Where the right of a per- 
son to receive letters addressed to 
another person in a certain specified 
manner has been established by the 
judgment of a court, the post-office 
officials are not entitled to construe 
such judgment to extend to letters 
addressed to the latter by any other 
form of address. Kennedy v. Dr. 
David Kennedy Corp., 32 Misc. 480, 
66 NYS 225. 


64 13 Op. Atty.-Gen. 395. 
65. 13 Op. Atty.-Gen. 406. 
66. Central Trust Co. v. Central 


Trust Co., 216 Ua:S:1251,-30° SCt 34ae 
54 L. ed. 469, 17 AnnCas 1066 [aft 
152 Fed. 427, ’81 CCA 569]; National 
L. Ins. Co. v. National L. Irs. Co., 
209 Ue Sso3det, wis es Ct oa eb 2emeds 
808; Griffith v. W. S. Vick Grocery 
Co., 272 Fed. 246. 

67. Griffith v. W. S. Vick Grocery 
Co., supra. 

68. Central Trust Co. v. Central 
Trust “Co.;) 216..Us 1S!261, (30 2SCE 34, 
54 L. ed. 469, 17 AnnCas 1066 [aff 152 
Fed. 427, 81 CCA 569]; National L. 
Ins. Co. of United States v. National 
L. Ins. Co., 209 U. S. 317, 28 SCt 541, 
52 L. ed. 808. 

fa] Thus the courts will not in- 
terfere where no palpable ‘error ap- 
pears with the ruling of the post-of- 
fice department that mail addressed, 
“Central Trust Company, Chicago, 
Illinois,” with no further designa- 
tion of the party for whom it is in- 
tended be delivered to the ‘Central 
Trust Company of Illinois,” an Il- 
linois banking corporation, and not 
to a foreign corporation, engaged in 
the mining, promoting, real estate 


{and trust business in the city of Chi- 


cago, under the name of the “Central 
Trust Company.” Central Trust Co. 
v. Central Trust Co., 152 Fed. 427, 81 
CCA 569 [aff 216 U.S. 251, 30 SCt 341, 
54 L. ed. 469, 17 AnnCas 1066]. 

69. Regulations as to reclaiming 
letters as affecting contracts by mail 
see Contracts § 121. 

Under statute relating to embezzle- 
ment see infra § 272 
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the United States from the time it is received by the 
postal authorities until its possession is surrendered 
voluntarily and rightfully to the party entitled to 
receive it,“° if a letter has been delivered to the per- 
son to whom it is directed, or to his authorized agent, 
all authority of the government over the letter and 
responsibility therefor is at an end;‘? and such is 
the case where a letter is surrendered to the writer 
thereof on demand therefor by him at any time be- 
fore it is placed in transit.7? Beyond the protection 
of the mail while discharging the functions of postal 
service with respect to it ‘the federal government has 
no rightful power or legal concern.*? 

[§ 164] D. Undelivered Letters and Request for 
Return. In complying with a statute which provides 
that the postmaster-general may direct publication of 
a list of undelivered letters at any post office, in the 
newspaper, regularly published, within the post-office 
delivery which has the largest cireulation of any such 
delivery,‘* the postmaster-general is the only judge 
as to what paper has the largest cireulation.7® A 
newspaper publisher has no cause of action against 
a postmaster for refusing to give him the publiea- 
tion of a list of unealled-for letters,*® even though 
the refusal is malicious.‘* A refractory postmaster, 
it was said, can be dealt with only by complaint to a 
superior or perhaps to a grand jury.‘* Under a stat- 
ute requiring the return of an uncalled-for letter to 
the writer, where he has indorsed on the outside 
thereof his name and address without additional 
charge for postage, if such letter is not returned,*® 
the postmaster is presumed to have discharged his 
duty by delivering the letter to the addressee in per- 
son or by mail where the postmaster at the place of 
delivery knew the whereabouts of the addressee and 
the letter had a return address on it and was not re- 
turned to the sender as required by the statute.®° 

70. U. S. v. Bullington, 170 Fed. 
capil [a] 

We Ue oe Ve a Dullinetons- supra; 

U. S. v. Huilsman, 94 Fed. 486; ats) 
Vv; see, -90' Fed... 256% U. Si v~ Safford; | it... 0. 
66 Fed. 942; U.S. v. Dauphin, 20 Fed. os 
625; U.S. v. Parsons, 27 F. Cas. No. Wh 
16,000, 2 Blatchf. 104; U. S. v. Sand- 482, F19 L. ed. 278. 
er, 27. F. Cas. No. 16,219, 6 McLean 84. U. 
598: Un Siiv- ‘Thoma, 27 FR. Cas. No. 

TORATL, 2 Nokes (N. Y.) 304; 


Sov. McCready, 11 Fed. 225. 430, 18 AmR 269. 
72. U. S. v. Bullington, 170 Fed: [a] 
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No. 15,320, Brunn. Coll. Cas. 540. 

Waiting for mail.—The ex- 
emption extends to the driver or car- 
rier of mail while he is waiting for 
S. v. Bean, 24 F. Cas. No. 14,- 


S. v. Kirby, 7 Wall. (U. S.) 
S:-v. Hart; 26.8) Cas: No: 
15,316) Pet. C, “C. 390, 8" Wheel: Cr! 
Penny v. Walker, 64 Me. 


As for instance: 


[§§ 163-167 


[§ 165] E. Rights, Duties, and Liabilities of Car- 
riers and Contractors*!—1. Exemption from Arrest. 
While a mail carrier is exempt, as a matter of pub- 
lic policy, from arrest on civil process while engaged 
in such service,®? the rule is different where the 
process is issued on a charge of felony,** or other — 
criminal offense affecting the public welfare.** 3 

[§ 166] 2. Liability for Lost, Stolen, or Delayed 
Mail—a. To Individuals—(1) As Common or Private 
Carriers. Neither persons*® nor corporations®® ear- 
rying the mails under contract with the government, 
nor corporations carrying mails not under contract 
but by compulsion of statute,*? are common carriers 
in respect of such service, and as such liable to the 
senders or addressees of lost or stolen mail delivered 
to them for carriage or those subrogated to their 
rights, but are public agents of the United States, 
employed to perform a governmental function.*® 
And the fact that a corporation was a common ear- 
rier of goods for the public as well as a contractor 
with the government for carrying the mails does not 
transform it into a common earrier as to the mails.®® 
So, also, contractors for the carriage of the mails, 
whether individuals?® or corporations,®? are not pri- 
vate carriers of the mails and liable to individuals as 
such, since they do not carry for individuals nor re- 
ceive any compensation from them.?? 

[§ 167] (2) On Theory of Relationship of Master 
and Servant. The relationship of master and serv- 
ant does not exist between the sender or addressee of 
mail matter and a railroad company carrying the 
mails under contract with the government or under 
requirements of constitution or statute so as to ren- 
der the company lable for loss of mail to the 
addressee, since neither the sender nor the addressee 
has any control over the railroad company in the 
handling of mail matter.®* 


responsibilities arise from fee and 
reward, and they are liable only to 
persons in privity of contract. A 
mail carrier has no contract with 
those who transmit articles by the 
public mail, he receives no fee or’ 
reward from them. His contract is 
with the government of the United 
States, for the performance of acts in 
execution of a public function. He 
is remunerated by the government. 
The duty he takes upon himself by 


(1) Arrest’| the contract, he is sworn to perform. 


73. .U. S. v. Safford, 66 Fed. 942. 

74. USCA tit 39 § 401, 

75. Fosters v. McKibben, 4 PaLJR 
303 [aff 14 Pa. 168]. 

76. Strong v. Campbell, 11 Barb. 
(N. Y.) 135; Fosters v. McKibben, 14 
Pa. 168. 

[a] Reasons assigned are: (1) 
That the interest of the publisher 
is too remote and contingent to be 
the foundation of a right of which 
the law takes cognizance. Strong v. 
Campbell 1k; Barb, GN. Y.): 135.) 4¢2) 
That a public duty is not enforce- 
able by a private action except where 
it has been specifically given by stat- 
ute. Fosters v. McKibben, 14 Pa. 168. 

77. Fosters v. McKibben, supra. 

78. Fosters v. McKibben, supra. 

79, USCA tit 39) § 409. 

80. Myers v. Bibbie Grocery Co., 
148 Va. 282, 138 SE 570. 

81. Collection of toll from carriers 
of as see Toll Roads [38 Cyc 396 et 
seq]. 

Property used in carrying mails as 
exempt from attachment see Attach- 
ment § 389. 

Sasa sa Va, wbarney; 24 BL Cas: 
No. 14,525, 3 Hughes 545, 2 Whee]. Cr. 
GNSS) Olene JU Si sve Bean 24h. iCas. 
No. 14,550; 1, Shae Harvey, 26 F. Cas. 


for violation of liquor law. Penny v. 
Walker, 64 Me. 430, 18 AmR 269. (2) 
Arrest for reckless driving. U.S. v. 
Hart, 26 Fs Cas: No: 15:816; Pet. Cy 'C 
390, 8 Wheel. Cr. (N. Y.) 304. 

85. Foster v. Metts, 55 Miss. 77, 
30 AmR 504; Conwell v. Voorhees, 
13 Oh. 523, 42-AmD 206 [aff 1 Oh. 
Dec. (Reprint) 24, 1 WestLJ 187]; 
Holman v. Weller, 7 U. C. Q. B. (Ont.) 

86. Bankers’ Mut. Casualty Co. v. 
Minneapolis, ete., R. Co., 117 Fed. 434, 
54 CCA 608, 65 LRA 397 [writ of er- 
ror dism 192 U.S. 371, 24 SCt 325, 48 
I. ed. '484)3' ‘Central’ R.). etea- Co. sv: 
Lampley, 76 Ala. 357, 52 AmR 334; 
Boston Ins. Co. v. Chicago, etc., R. 
Oe. 118 Iowa 423, 92 NW 88, 59 LRA 

87. Bankers’ Mut. Casualty Co. v. 
Minneapolis, ete. R. Co., 117 Fed. 
434, 54 CCA 608, 65 LRA 397 [writ of 
error dism 192 U. S. 371, 24 SCt 325, 48 
L. ed. 484]; Boston Ins. Co. v. Chi- 
cago, etc., R. Co., 118 lowa 4238, 92 
NW 88, 59 LRA 796. 

88. See cases supra notes 85-87. 

[a] Reason for rule.—‘‘Common 
carriers are persons who carry for 
hire, their obligation is only to the 
person with whom they have con- 
tracted to carry. Their duties and 


He acts for the general government, 
in the performance of a function, 
which the government is charged to 
have executed. So far then, as the 
transmission of the mail is con- 
cerned, a mail contractor is a public 
and, as such, only responsi- 
Conwell v. Voorhees, 13 Oh. 
523, 542, 42 AmD 206 [aff 1 Oh. Dee. 
(Reprint) 24, 1 WestLJ 187]. 

89. Central R., etc., Co. v. Lamp- 
ley, 76> Alan ps5 a. 865) a. Amur somes 
(“The occupation of the company 
was of a dual character. It was 
acting in two capacities created and 
regulated by separate and distinct 
contracts and employmentsg’’). 


90. Foster v. Metts, 55 Miss. 77, 
80 AmR 504. 

91. Boston, Ins. Co: v: Chicago; 
ete, Ro Cows 118) Towa. 423:.°92 Nii 
88, 59 LRA 796. 

92. Foster v. Metts; 55 Missing 


30 AmR 504. 

93. Boston Ins. Co. v. Chicago, 
etc., R. Co., 118 Iowa 423, 431, 92 NW 
88, 59 LRA 796. 

isi) the existence of this relation 
it is necessary that the master (the 
individual) have complete control of 
the servant (the railway company) ; 
that is that he have the right to say 
not only what shall be done, but how 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


° 


§§ 168-170] 


[§ 168] (8) For Negligence or Misfeasance of 
Contractor or Carrier or his Agents or Servants—(a) 
Individual Contractors. Individuals who contract 
with the government to carry the mails are lable to 
the addressees or sendees of mail delivered to them 
for transportation for a loss thereof caused by their 
own negligence, misfeasanee, or default in the dis- 
charge of their duties.°* But while there is some au- 
thority to the contrary,®® the better rule is that an 
individual contractor for the carriage of the mails is 
not liable to the owners of letters lost by the negli- 
gence of a carrier employed by him, where the con- 
tractor has used proper care in employing persons 
of suitable skill and diligence,®® or for the theft of 
a letter by such carrier,’ these decisions proceeding 
upon the principle that the carrier employed by the 
contractor acts as a public agent in the discharge of 
a public duty and not as a mere servant of the con- 
tractor who employs him,°® and that he alone is liable 
for loss or injury caused by his negligence or mis- 
feasance.°® And in ease of theft by the carrier, it has 
been held that an additional reason for holding the 
contractor not liable is that, even if the carrier were 
considered an agent of the contractor and would be 
liable for his acts within the scope of his employ- 
ment, the contractor would not be liable for his 
erimes.! 

[§ 169] (b) Railroad Companies. The decisions 
relating to the liability of a railroad company to the 
sender or addressee of mail matter, or one subrogated 


Boston 
Co., su- 


it should be accomplished.” 


Ins: ‘Co. v. Chicago, etec., R. [a] 


POST OFFICE 


24 SCt 325, 48 L. ed. 484)]. 
Reason for this view.—‘The 


[49 C.J.] 1185 


to their rights, are conflicting.2 On the one hand, 
there is authority to the effect that a railroad com- 
pany carrying mails owes no duty whatever to the 
sender, addressee, or owner of the contents of any 
letter or package contained in the mails which can 
be made the basis of an action at law.’ On the other 
hand, it has been held that a railroad company ecarry- 
ing the mails, whether under contract or by compul-- 
sion, is a public agent of the United States employed 
in performing a government function, and as such is 
lable to the owner of mails lost through its negli- 
gence or to those subrogated to his rights,4 but that 
it is not liable for the negligent or tortious acts of 
its employees, subagents, or subordinates, in the 
selection of whom it has exercised ordinary eare.°® 
But there is authority to the contrary of this last 
proposition, it being held that the status of a railroad 
company carrying mails under contract with the gov- 
ernment is that. of bailee for hire, and that it is 
hable to the sender of mail for the loss or theft there- 
of caused through the negligence or want of care of 
its agents or servants employed in the general busi- 
ness of transportation, and not for the special busi- 
ness of transporting the mails.® 
[§ 170] b. To Government. Railroad or steam- 

boat companies carrying the mails either by virtue of 
contract, or statutory requirement, are neither com- 
mon‘ nor private® earriers, and not liable as such;® 
but they are liable as government agents and as such 
are subject to postal regulations to the same extent 


his official duties.” Bankers’ Mut. 


ra. 

# 94. Foster v. Metts, 55 Miss. 77, 30 
AmR 504; Conwell v. Voorhees, 13 
Oh, 523,42. AmD .206, [aff 1.Oh. Dec. 
(Reprint) 24, 1 WestLJ 187]; Saw- 
yer v. Corse, 17 Gratt. (58 Va.) 230, 
94 AmD 445. 

95. Sawyer v. Corse, supra. 

96. Hutchins v. Brackett, 22 N. H. 
252, 53 AmD 248; Conwell v. Voor- 
hees, 13 Oh. 523, 42 AmD 206 [aff 1 
Oh. Dec. (Reprint) 24, 1 WestLJ 
187]. 

Analogous decisions see supra § 38. 

97. Foster v. Metts, 55 Miss. 77, 
30 AmR 504. : 

98. Foster v. Metts, supra; Hutch- 
ins v. Brackett, 22 N. H. 252, 53 AmD 
248 

[a] As otherwise expressed (1) 

“the mail carrier acts as a public 
agent, in the discharge of a public 
duty, and not as the mere servant of 
the contractor, who employs him.” 
Hutchins v. Brackett, 22 N. H. 252, 
256, 53 AmD 248. (2) 
driver employed by the contractor for 
carrying the mails is an assistant 
about the business of the govern- 
ment. Although employed and paid 
and liable to be discharged at pleas- 
ure by the contractor, the rider or 
driver is not engaged in the pri- 
vate service of the contractor. 
A carrier of the mail is required by 
law to be of a certain age, to take a 
prescribed oath, is exempted from 
militia and jury service, and is liable 
to certain penalties for violations of 
duty, aS well as subject to be dis- 
eharged from service by any post- 
master, in a certain contingency. He 
is a subordinate agent of the govern- 
ment, whose employment is contem- 
plated and provided for by the gov- 
ernment in contracting to have the 
mail carried.” Foster v. Metts, 55 
Miss. 77, 80, 30 AmR 504. 

99. See cases supra note 98. 

1. Foster v. Metts, supra. 

2. See cases infra this section. 

3. German State Bank v. Minneap- 
olis, ete, RR.) Cop eis Médat414. fait 
117 Fed. 434, 54 CCA 608, 65 LRA 
397 (writ of error dism 192 U.S. 371, 


[49 C. J.—75] 


“A rider or 


mails are not in the care, custody, or 
control of the railway company dur- 
ing the carriage, but under exclusive 
control of the railway postal clerks, 
in separate cars or compartments, 
fitted especially for that service. 

As to the mail itself it has no 
duty except what it owes the govern- 
ment, its employer. It has no notice 
or means of knowledge of the con- 
tents of mail sacks, nor as to who 
has sent or who is entitled to receive 
the letters or packages. It never 
was employed by such persons, has 
no privity with them, and owes to 
them, severally and personally, no 
duty whatever. Were it otherwise, 
then when, as often happens, cars 
are wrecked and burned and the mail 
destroyed, as the result of negligence 
for which the railway company is in 
law responsible, so that recoveries 
against it are had for personal in- 
juries, and for all destruction of lug- 
gage and merchandise, the courts 
would be burdened with actions to 
recover for the loss of valuable pack- 
ages claimed to have been in the 
mail: affarding such opportunity for 
fictitious claims as might speedily 
compel railways to refuse such haz- 
ardous employment.” German State 
Bank v. Minneapolis, etc., R. Co., 113 
Fed. 414, 415 [aff 117 Fed. 434, 54 
CCA 608, 65 LRA 397 (writ of error 
dism 192 U. S. 371, 24 SCt 325, 48 L. 
ed. 484)]. 

4. Bankers’ Mut. Casualty Co. v. 
Minneapolis, ete., Coin ay red: 
434, 439, 54 CCA 608, 65 LRA 397 
[writ of error dism 192 U. S. 371, 24 
SCt 325, 48 L. ed. 484]. 

5. Bankers’ Mut. Casualty Co. v. 
Minneapolis, etc., R. Co., supra; Bos- 
ton Ins. Co. v. Chicago, ete., R. Co., 
118 Iowa 423, 92 NW 88, 59 LRA 796. 

“A public officer or agent provided 
he has exercised ordinary care to se- 
lect competent subordinates, is not 
responsible for the misfeasances or 
positive wrongs, or for the nonfea- 
sances, or negligences or omissions of 
duty, of the subagents or servants, 
or other persons properly employed 
by or under him in the discharge of 


Casualty Co. v. Minneapolis, ete., R. 
Co., supra. 

fa] In other words a railroad 
company carrying the mails under 
a contract with the government is li- 
able only for its own personal negli- 
gence that is to say, it must be shown 
that t'he corporation did, or neglected 
to do some act which was required 
of it in the exercise of ordinary care. 
Boston Ins. Co. v. Chicago, etc., 
oe 118 Iowa 423, 92 NW 88, 59 LRA 

oy 

Analogous decisions relating to lia- 
bility of postmasters for default or 
misfeasance of clerks or assistants 
see supra § 88. 

6. Central R., etc., Co. v. Lampley, 
76 Ala. 357, 52 AmR 334. 

[a] Reason for this view seems to 
be that the servants or agents 
through whose negligence the loss 
occurred being employed in-the gen- 
eral business of transportation as the 
private agents and servants of the 
railroad company, the incidental 
servicé in carrying the mails does 
not impart to them the character of 
public agents and servants, and that, 
where subordinates are acting not 
under an official employment, but as 
agents and servants of an officer in- 
dividually in the discharge of his du- 
ties, the doctrine of respondeat su- 
perior applies. Central R., etc., Co. 
v. Lampley, 76 Ala. 337, 52 AmR 334. 
In direct conflict with this view see 
Boston Ins; Co. wa. Chicasoisetenwn. 
Co., 118 Iowa 4238, 92 NW 88, 59 LRA 
796 supra note 5 [a]. 

7. Atchison,-ete. oR. Co. ve Use 
225 U. S. 640, 32 SCt 702, 56 L. ed. 
1236; United Fruit Co. v. U. S., 33 EB. 
(2a) 664; U. S. v. United Fruit Co., 
292 Fed. 308; Great Northern R. Co. 
v. U. S., 2386 Fed. 438, 149 CCA 485; 
Union. Paces RitCoy va UaS., 219) Mea: 
427, 134 CCA 325; U.S. v. Atlantic 
Coast Line R. Co., 206 Fed. 190; 
U. S. v. Atlantic Coast Line R. Co., 
189 Fed. 779. 

8 U.S. v. Atlantic Coast Line R. 
Co., supra; Boston Ins. Co. v. Chica- 
go, etc., R. Co., 118 Iowa 423, 92 NW 
88, 59 LRA 796. 

9. See cases supra notes 7, 8. 
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as any other branch of the post office.1° The United 
States has a property right in the mails.1_ And such 
companies may be liable to the government as par- 
ties to a private contract for damages resulting from 
loss or delay of mails due to their negligence,?? or to 
the dishonesty of their employees,!* unless the mail 
in question is nonmailable matter.14 And it is im- 
material whether the amount sued for exceeds the 
hability of the government as fixed by the postal 
regulations?® or whether payment has been made to 
the sender before recovery.1® However, as else- 
where shown, under a contract made in contemplation 
of regulations providing for the imposition of fines 
and the making of deductions for failure to perform 
services according to contract and for other delin- 
quencies, the only remedy of the United States in case 
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[§§ 170-173. 


of default of contractors resulting in loss of mails is 
through the imposition of fines and the making of 
deductions.** 

[§ 171] 38. Liability to Government for Loss of 
Mail Equipment. A railroad company earrying the 
mails under a contract providing that, in considera- 
tion of the payment of a stipulated sum for the serv- 
ice, it would “accept and perform the service upon 
the conditions prescribed by law and the regulations 
of the department,” is liable to the United States for 
the loss of mail equipment and directly caused by the 
negligence of its employees.?§ 

[§ 172] F. Liability of Government for Loss of 
Mail. The government is not liable to the owner of 
mail lost in transportation.?® 


XV. THE FRANKING PRIVILEGE 


[§ 173] A. In General. By statute, a privilege or 
right, known as the “franking privilege,”*° or the 
right to use the “penalty envelope,”’?+ has been con- 
ferred on certain persons by virtue of which they 
may transmit certain matter through the mail free of 
postage. 

“Official mail matter of all officers of the United 
States.” The franking privilege exists only in favor 
of those who are within the terms of the statute, 
that is to say, to officers of the United States govern- 
ment.?4 The effect of the present statute is to extend 
this privilege to all officers of the United States 
whether departmental or not?® and regardless of 
where they are located,?® although under earlier stat- 
utes the privilege was restricted to officers of the 
government located at the seat of government.?7 
“Official mail matter” means that which relates to 
the business of the government.?® 


Federal reserve notes. The Federal Reserve Act?® 
prohibits sending federal reserve notes through the 
mails, under penalty envelopes or labels by members 
of the federal reserve board.®° 

Parcel post matter. The phrase in the statute, re- 
ferring to “any letters, packages, or other matter re- 
lating exclusively to the business of the Government,” 
is broad enough to cover any class thereafter es- 
tablished.*4 And penalty envelopes and labels may 
be used in sending, by parcel post, fourth-class mail 
matter not exceeding in weight the limit fixed by 
statute.®? 

Duty to furnish and prepare envelopes. The stat- 
ute does not impose upon the executive departments 
at Washington the duty of furnishing penalty en- 
velopes to the various subordinate officers through- 
out the United States who are under their supervi- 
sion, but whose offices are not offices in those depart- 


10. United Fruit Co. v. U. S., 33 F. 
(2d) 664. i 

11. U.S. v. Atlantic Coast Line R. 
Coase 2h eed 6622013 te BCCAIE S64, 
LRA1915A 374 [aff 206 Fed.- 190]. 

12. U.S. v. Atlantic Coast Line R. 
Co., supra; U. S. v. Atlantic Coast 
Line R. Co., 189 Fed. 779. 

13. United Fruit Co. v. U. S., 33 F. 
Ce) 664. f 

U. S. v. Atlantic Coast Line 

R odes 215 Fed: 56, 131 CCA 364, 
LRAI915A 374 {aff 206 Fed. 190] 


(such, for instance, as diamonds). 

aay) Bred. PormitCom Vee ess aeoo 
F. (2d) 66 

16. United Fruit Co. v. U. S., su- 
pra. 

17. See supra § 155. 


18. Union Pac. R. Co. Me T8219 
Fed. 427, 434, 134 CCA 32 

“This language in ad ea terms 
made all applicable provisions of 
law and regulations a part of the con- 
tract. We think this relation of the 
parties renders inapplicable the con- 
tention that the railroad company, in 
performing the service in question, 
was engaged in the performance of a 
governmental function, and _ there- 
fore, not liable for the negligence of 
its employés, providing it used or- 
dinary care in their selection. What- 
ever may be the rule as to the liabil- 
ity of the company to the owners of 
mail being transported, it must be 
admitted, we think, that under its 
contract it owed the United States 
the duty to use ordinary care in 
transporting the mail over the route 
in question. This would certainly be 
so as to the mail equipment which 
was the property of the United 
States.” Union Pac. R. Co. v. U. S., 
supra. 

19. U. S. v.- Atlantic Coast Line 
R. (Cos 215) Fed. (56, 13 CCAR 64; 
LRAI915A 374. [aff 206 Fed. 190]. 


20. Bouvier pues 3d ed) L. D. 
See also Frank § 

Si, 17> Op: es “Gen. 52 

22. USCA tit 39 § 321 (tt shall 
be lawful to transmit through the 
mail, free of postage, any letters, 
packages, or other matters relating 
exclusively to the business of the 
Government of the United States; 
official mail matter of all officers of 
the United States Government, not 
including Members. of Congress. 

. The envelopes of such matter in 
all cases to bear appropriate indorse- 
ment containing the proper designa- 
tion of the office from which, or of- 
ficer from whom, the same is trans- 
mitted with the statement of the pen- 
alty for their misuse. Every such 
letter or package to entitle it to pass 
free, shall bear over the words ‘Of- 
ficial business’ an indorsement show- 
ing also) the name of the department, 
and if from a bureau or office, the 
names of the department and bureau 
or office, as the case may be, whence 
transmitted. It shall be the duty of 
each of the executive departments of 
the United States to provide for it- 
self and its subordinate offices neces- 
sary envelopes and in addition to the 
indorsement designating the depart- 
ment in which they are to be used, 
the penalty for the unlawful use of 
these envelopes shall be stated there- 
on. Any department or office author- 
ized to use the penalty envelopes may 
inclose them with return address to 
any person or persons from. or 
through whom official information is 
desired, the same to be used only to 
cover such official information and 
indorsements relating thereto’’). 


Ha don }- generally see supra §§ 77, 


23. 11 Op. Atty.-Gen. 23. 
24 17 Op. Atty.-Gen. 529. 
{a] Indian agents and registers 


and receivers of land offices are en- 
titled to use the penalty envelope 
for the transmission of official mail 
matter between themselves and oth- 
er officers of the United States, or be- 
tween themselves and the executive 
departments, but not for the trans- 
mission of such matter to private 
persons. 17 Op. Atty.-Gen. 255. 

[b] United States commissioners 
are “officers of the United States.” 
17 Op. Atty.-Gen. 183. 

[ce] Marshal, upon expiration of 
his term, is not an officer of the Unit- 
ed States, and is not entitled to use 
the penalty envelope in executing 
process then in his hands. 17 Op. 
Atty.-Gen. 529. 

25. 16 Op. Atty.-Gen. 455. 

26. 23 Op. Atty.-Gen. 316.- 

27. 15 Op. Atty.-Gen. 262. 

28. 17 Op. Atty.-Gen. 183. 

[a] Official mail matter illustrat- 
ed.—The accounts of United States 
commissioners for fees payable by 
the United States are required to be 
forwarded to, and settled at, the 
treasury department, and constitute 
business of the government, and for 
correspondence between the commis- 
sioner and the department concerning 
the same the penalty envelope may be 
used. 17 Op. Atty.-Gen. o. 

[b] Monthly bulletin published by 
the bureau of American republics be- 
ing its sole organ of utterance and 
the only means of distributing what- 
ever beneficial results the bureau 
produces is entitled to transmission 
through the mails free of postage, 
although it contains advertisements 
of private firms or corporations. 21 
Op. Atty.-Gen. 514. 


29. Act Dec. 23, 1913 (38 U. S. St. 
at L. 267). 

30. See 30 Op. Atty.-Gen. 456. 

31. 30 Op. Atty.-Gen. 112. 

32. 380 Op. Atty.-Gen. 112. 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 173-178] 


ments, excepting in cases where that duty is required 
by other statutory provisions.** And where the en- 
velopes are not furnished by the departments, they 
may be prepared for their own use by the officers au- 
thorized to use them.** The express provision of the 
statute, that every letter or package relating to the 
business of the government of the United States must 
be indorsed with the proper designation of the office 
from which it is transmitted with a statement of the 
penalty imposed by the statute for an unlawful use 
of the envelope,*® does not require that the penalty 
on the envelopes should be printed rather than writ- 
ten.°° 

Penalty envelopes used by Philippine Islands. 
Congress having intended that the government for 
the Philippine Islands should be regarded as a branch 
of the war department, the penalty envelopes used 
for the transmission of official mail from those is- 
lands should, accordingly, bear the indorsement of 
the war department.*7 

[§ 174] B. Free Registration of Letters or Pack- 
ets. Construing the provision that any letters or 
packets, relating to the official business of the post- 
office department may be registered “by any of the 
executive departments or bureaus” thereof without 
the payment of any registry fee,*® it has been held 
that a department officer, who in the course of pub- 
lie business is called temporarily to discharge his of- 
ficial duties at some place away from the seat of goy- 
ernment during such absence and for such duties, 
comes within the meaning of the words “Fixecutive 
Departments, or Bureaus thereof,” and, in the dis- 
charge of his duties, is entitled to make use of the 
facilities of registry without the payment of a fee.°° 
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But the statute does not embrace subordinate offi- 
cers of the government permanently and regularly 
located elsewhere than in Washington.*® The privi- 
lege of free registration was at one time, by express 
statutory provision, extended to pension agents,** 
but the statute is no longer in foree. 

[§ 175] C. Public Documents Sent and Received 
by Members of Congress and Others Designated. It 
is provided by statute that the vice president, sena- 
tors and delegates in congress, the residing commis- 
sioners in Porto Rico and the Philippines, the secre- 
tary of the senate, and members of the house of 
representatives, may send and receive through the 
mails all public documents printed by order of con- 
gress.4?, Under similar statutes, heretofore in force, 
members elect of either house of congress could ex- 
ercise the franking privileges conferred by statute 
from the commencement of the term for which they 
were elected, although no session of congress had 
actually been called, and they had therefore not been 
able to take the oath of office.*® But a member who 
had been unseated had no right thereafter to exercise 
the privilege.** 

[§ 176] D. Delegation of Franking Privilege. By 
express provision of statute*® the franking privilege 
is a strictly personal privilege and cannot be dele- 
gated by one enjoying it to any other person,*® al- 
though it has been held that the postmaster-general 
may by regulation authorize officers in, or belonging, 
to the various executive departments legally design- 
able as chief clerks, whether of the departments prop- 
er or of the bureaus therein, to enjoy free communi- 
cations.** 


XVI. RIGHT OF POST-OFFICE OFFICIALS TO FREE TRANSPORTATION 


[§ 177] The provisions of the Interstate Com- 
merce Act#® do not extend to the postal service of 
the United States, nor prohibit the transportation by 
railroad companies free of charge of such officers or 
agents of the government as are employed in that 
service.*® In England, although post-office officials, 


as servants of the crown, are entitled to be carried 
free over ferries properly so-called, such right does 
not apply to a ferry which a corporation is empow- 
ered by statute to establish and work, but is under 
no obligation to maintain.®° 


XVII. OFFENSES AGAINST POSTAL LAWS?! 


[§ 178] A. Obstructing Passage of Mail.°? The 
statute making it a criminal offense to obstruct the 
mail®? is not unconstitutional.°+ By the term “pas- 
sage of the mails” is meant the transmission of mail 


33. 16 Op. Atty.-Gen. 455. 

34. 16 Op. Atty.-Gen. 455. 41. 

35. See supra note 22. Atty.-Gen. 617. 

{a] Substitute for priox provision. 42. 
—Act March 31, 1879 c 180 § 29, so 43. 
far as it relates to the indorsement | Atty.-Gen. 358. 
to be placed on the penalty envelope, 
is a substitute for the corresponding 44, 
provision in Act March 38, 1877 «c. 
103 § 5. 17 Op. Atty.-Gen. 631. 

36. 16 Op. Atty.-Gen. 455. 

87. 24 Op. Atty.-Gen. 534. 

38. USCA tit 39 § 384. 


being unseated, 


is not even a de 


39. 23 Op. Atty.-Gen. 316; 18 Op.| Op. Atty.-Gen. 592, 
Atty.-Gen. 49. 45. USCA tit 39 
' 40. 23 Op. Atty.-Gen. 316. 46. 

[a] Thus (1) no right to free reg- | Atty.-Gen. 
istry is conferred on “examiners, spe- ata lis HOD. aN 


who 48. Act Febr. 
at “a C104). 


cial agents, inspectors, ete... . 
are located at points outside of Wash- 


of the statute (18 Op. Atty.-Gen. 54). 52. 
26 Op. Atty.-Gen. 101; 


USCA tit 39 q 
16 Op. Atty.-Gen. 271; 
Apparently contra 3 
Op. Atty.-Gen. 171. 

19 Op. Atty.-Gen. 592. 

“Tt would hardly be in accordance 
with reason to allow a member, after 
to go on exercising 
any privilege of membership when he 
NRA 19 [a] 


13 ee Atty.-Gen. 157; 


4, 1387. (a4 U. S. St. 


matter from the time it is deposited in a place desig- 
nated by law or by the rules of the post-office depart- 
ment up to the time it is delivered to the person to 
whom it is addressed.®> The statute applies only to 


Civil liability see infra § 324. 
25° Op. Conspiracy to obstruct see Con- 
spiracy § 24. 
§ 326 53. USCA tit 18 § 324 (whoever 
5 Op. | shall knowingly and willfully ob- 


struct or retard the passage of the 
mail, or any carriage, horse, driver, 
or carrier, or car, steamboat, or other 
conveyance or vessel carrying the 
same, shall be fined not more than 
one hundred dollars, or imprisoned 
not more than six months, or both). 
Former statute (U.S. Rev. St. 
[1878] § 3995 [U. S. Comp. St. (1901) 
p 2716]) of which the statute set 
11 Op. | out in the text is an amendment, al- 
though enacted prior to the use of 
-Gen railroads for mail purposes, was held 
applicable to the carriage of mails by 
ee U. S. v. Cassidy, 67 Fed. 698. 


§ 335. 


ington, or are travelling through- 49. 18 Op. Atty.-Gen. 587. . U. SS. va Sears, 65 Med. 268; 
out the country” (23 Ap. Atty.- “As the act does not include the] U. S. v. Barney, 24 F. Cas. No. 14,525, 
Gen. 316), (2) Indian agents (18 Op. |} mail service in its provisions, none of | 3 Hughes 545, 2 Wheel. Cr. (N. Y.) 
Atty.-Gen. 54), (3) or commissioners | the lawful, customary, and necessary | 518. 

(26 Op. Atty.-Gen. 613). (4) And re-|instrumentalities by which that serv- 55. U. S.-v. Claypool, 14 Fed. 127; 


ceivers and registers of land offices 
(18 Op. Atty.-Gen. 54) (5) are not 
entitled to free registration under the 
statute, since letters and packages 
sent by them “are not registered by 
either a Department, or a bureau of 
a Department” within the meaning 


ice is conducted is subjected to the 
law.” 18 Op. Atty.-Gen. 587, 591. 
50. Atty.-Gen. Vv. Londonderry 
Bridge Comrs., [1903] 1 Ir. 389. 
51. Libel or slander in accusing 
of crimes relating to United States 
mail see Libel and Slander § 151. 


U. S. v. Lingle, 9 HazReg (Pa.) 78. 
See 'U. S. v. McCracken, 26 F. Cas. No. 
15,664, 3 Hughes 344. 

[a] Mail matter in the post office, 
ready for delivery, and there for that 
purpose, is on its passage, within the 
meaning of the Jaw, and to interfere 
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persons who “knowingly and willfully” obstruct or 
retard the passage of the mail, or of its carrier; that 
is, to those who know that the acts performed will 
have that effect, and perform them with the intention 
that such shall be their operation;°* but when the 
acts which create the obstruction are in themselves 
unlawful, the intention to obstruct will be imputed 
to their author, although the attainment of other 
ends may have been his primary object.°* 
ute has no reference to acts lawful in themselves, 
from the execution of which a temporary delay to the 
mails unavoidably follows;°® and, if an obstruction 
is necessarily caused thereby it is not a crime.°® 

[§ 179] B. Conveyance of Mail Matter Out of Mail 
To protect the monopoly of the 
government in the carriage of mails®® congress may 


—1l. In General. 


with it so as to obstruct and retard 
its delivery is an offense. U.S. v. 
Claypool, 14 Fed. 127. 
SGplsaSunvs Kirby, 7 Wall. (U. S.) 
482,19 L.ed. 278; U. S. v. Woodward, 
44 Fed. 592; U.S. v. Claypool, 14 Fed. 


127. 

BY) SOK ASH wis SSib al ong, Hoa Wied Is (Beh) 
482 19et,, ed. 2785 U. S.ov.. Hall, 206 
Fed. 484; U. S. v. Cassidy, 67 Fed. 
698; In re Grand Jury, 62 Fed. 834; 
U. Sv. Thomas, 55 Fed. 380; U. S. 
v. Sears, 55 Fed. 268; U.S. v. Kane, 
19 Fed. 42, 9 Sawy. 614; U.S. v. Clay- 
pool, 14 Fed. 127; U. S. v. Lawhead, 
26 EF. Cas. No. 15,570; U.S. v. Stevens, 
27 F. Cas. No. 16,392, 2 Hask. 164. 

[a] Beating engineer and fireman 
without whose services the train 
could not be moved, and thus pre- 
venting them from operating the 
train, constitutes the offense of ob- 
structing the mails under the stat- 
ute. U.S. v. Hall, 206 Fed. 484. 

[b] Placing obstructions on the 
track of an electric railway engaged 
in carrying the mails constitutes the 
crime of obstructing the mails. U.S. 
v. Thomas, 55 Fed. 380. 

[ec] Preventing running of mail 
trains as made up (1) is a violation 
of the statute, although those who do 
so are willing that the mail car may 
be detached and run separately (In re 
Grand Jury, 62 Fed. 834, 843; U. S. 
Va Clarice (2b Bw Cais. Now 4e8 059) 13) 
Phila (Pa) 476. 4 0e 2s Ops, Atty. = 
Gen. 8), (2) and although their pur- 
pose is other than to retard the mails 
(in re Grand Jury, supra). (38) They 
are bound to permit the mail to be 
carried in the usual and ordinary way 
such as is contemplated by the act 
of congress and directed by the post- 
master-general. 21 Op. Atty.-Gen. 8. 
(4) “The mail car can only go in such 
a way as to enable the railroad to 
transport the mail where there are 
other cars accompanying it. It is not 
practicable, as a general thing, for a 
railroad to transport a mail car by 

“itself, because that would be attended 
by serious loss, so that while nomi- 
nally they permitted the mail car to 
go, they really, by preventing the 
transit of other passenger cars, in- 
terfered with the transportation of 
the mails.” U. S. v. Clark, supra 
[quot In re Grand Jury, supra]. 

B38a> Us Su vein by, “awiell, COLTS: 
482, 19 L. ed. 278; Harper v. Endert, 
103 Fed. 911; U. S:..v. Sears, 55 Hed. 
268; U.S. v. Kane, 19 Fed. 42, 9 Sawy. 
64s Uses. Vv. art, 626) E> CasucNo. 
1553.26, Pet.--C..Gr 3905.93 Wheeler: 
(N. Y.) 304. 

[a] Arrest of carrier for murder. 
—Temporary detention of the mails 
caused by the arrest of a carrier up- 
on a bench warrant issued by a state 
court of competent jurisdiction upon 
an indictment found therein for mur- 
der is not an obstruction or a deten- 
tion of the passage of the mails or of 
its carrier within the meaning of the 
statute. U. S. v. EAE y, Q Wall. -(U. 
S.) 482, 19 L. ed. 27 
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The stat- 


[b] Arrest of carrier for rapid 
driving.—The statute does not pre- 
vent the arrest of the driver of a 
carriage in which the mail is carried 
when he is driving through a crowded 
city at such a rate as to endanger 
the lives of the inhabitants. U. S. 
Ve ELart. 20) Mie OAs, aN Ow ovo lone et. 
CH O2390; Bavheelt CrACGN aay) i304: 

[c] Arrest on civil process.—(1) 
As elsewhere shown, a mail carrier 
is exempt as a matter of public policy 
from arrest on civil process when en- 
gaged in such service. See supra § 
165. (2) Accordingly, a warrant ina 
civil suit against a mail carrier is no 
justification to the officer executing it 
on an indictment for obstructing the 
mails if, by serving the warrant, he 
detained the carrier. 'U. 8. v. Bean, 
24 F. Cas. No. 14,550; U.S. v. Harvey, 
26... Cas. No. 15,320, Brun. Coll, Cas. 
540. (3) And this is so although he 
may have acted without knowledge of 
the statute and did not detain the 
carrier longer than was necessary 
for the execution of the warrant. U. 
S. v. Harvey, supra. 

[d] Attachment and execution.— 
An attachment, knowingly, of a team 
consisting of two horses harnessed to 
a wagon, standing in front of a post 
office, on a mail route, in charge of 
the mail carrier waiting for the mail, 
is a willful obstruction and retarding 
of the passage of the mail. Harmon 
v. Moore, 59 Me. 428. Compare Lath- 
rop v. Middleton, 23 Cal. 257, 88 AmD 
112 (a ferryboat used for the trans- 
portation of passengers, “teams, etc., 
across a stream is not exempt from 
execution because the ferry is on the 
mail route, and the boat is used also 
to convey the United States mail 
across the stream). 

{e] Detaining mail carrier for re- 
fusal to pay toll.—On indictment for 
obstructing the mail, defendant, a 
tollgate keeper on a gravel road, can- 
not justify his act on the ground that 
the driver of the mail wagon refused 
to pay toll in advance, and that, by 
statute, tollgate keepers on gravel 
roads are authorized to stop persons 
who refuse to pay in advance. U.S. 
v. Sears, 55 Fed. 268. But see Harper 
v. Endert, 103 Fed. 911 (apparently 
to the contrary). 

[f{] Enforcement of lien for liv- 
ery.—(1) It has been held that the 
detention of horses used in carrying 
the mails to enforce a lien for feed- 
ing them, thereby stopping the pas- 
sage of the United States mail stage 
coach drawn by the horses, is an un- 
lawful obstruction of the mails with- 
in the statute. U.S. v. Barney, 24 F. 
Cas. No. 14,525, .38 Hughes 545, 2 
Wheel. Cr. (N. Y.) 513. ¢2) Other 
decisions, however, hold that refusal 
to allow a mail carrier to take horses 
used in conveying the mails from a 
stable until charges for feeding them 
have been paid is not a violation of 
this statute, on the theory that the 
statute contemplates an obstruction 
while the mail is passing from one 
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and has enacted certain statutes,®! such as statutes 
making it a criminal offense to convey mail by private 
express,°? to convey letters or packets out of the mail 
over post routes,°*? or to convey mail by private per- 
sons or special messengers. °+ 
[§ 180] 2. By Mail Official. 
prohibiting the collecting, receiving, or carrying of 
any letter or packet, or causing or procuring the 
same to be done contrary to law, by anyone concerned 
in carrying the mails,®® a letter is a message in writ- 
ing,®® and a packet is two or more letters under one 
cover,®? but not a package containing other arti- 
cles.°S The fact that a letter relating to the pack- 
age accompanies it does not constitute a violation of 
the statute, where a further statute excepts from its 
operation the carrying of letters to the person to 


Within the statute 


place to another and the obstruction 
of a carriage and horses while en- 
gaged in carrying the mails, the mails 
being in transitu. _U. S. v. McCrack- 
en, 26 F. Cas. No.’ 15,664, 3 Hughes 
aaa) U. S. v. Lingle, 9 HazReg (Pa.) 


{g] Failure to run other than reg- 
ular passenger trains.—Where the 
regular passenger trains of a railroad 
have been designated for the carrying 
of mail, failure of the railroad to run 
other trains for that purpose, on the 
refusal of its employees to move the 
regular trains so long as certain cars 
are attached, is not in violation of 
the statute against obstruction of the 
mail. In re Grand Jury, 62 Fed. 834. 

[h] Judgment and writ of pos- 
session for land over which railroad 
passes.—One who has obtained a 
judgment and writ of possession from 
a state court against a railroad com- 
pany in respect of lands crossed by 
its trains is not thereby justified in 
placing obstructions on the rails and 
refusing to allow a mail train to pass. 
The statute is applicable to acts of 
this character. U. S. v. De Mott, 3 
Fed. 478. 

59. (Us. S..v. Halls. 206) Bed-= 4843 
U.S. v. Kane, 19 Fed. 42, 9 Sawy. 614; 
UMSAN: Hart, 26 F. Cas. No. 15,315, 
te Ci G 390, 3 Wheel. Cr... CN. eX.) 


[a] Indictment held sufficient.— 
Where an indictment charged that ac- 
cused unlawfully, Knowingly, and 
willfully obstructed and retarded the 
United States mails and a certain car 
carrying the same, by unlawfully, 
etc., beating the engineer and fireman, 
without whose services the train 
could not be moved, it sufficiently 
charged that accused knew that there 
was a mail car in the train, and that 
in obstructing the train he was ob- 
structing the United States mails. 


U.S. v. Hall, 206 Fed. 484. 
60. See supra § 160. 
61. USCA tit 18 §§ 301-360. 
62. Sede@infra § 181. 
63. See infra § 182. 
64. See infra § 183. 
65. USCA tit 18 § 308. 
66. Dwight v. Ee ASS 1 Pick 


(Mass.) 50, 11 AmD 13 
67a Unis. Ghatover, 25 RS Cags 


No. 14,777, 1 Ware 214; Dwight ve 
Brewster, 1 Pick. (Mass. ) 50, 11 AmD 


68. U.S. v. Chaloner, 25 F. Cas. 
No. 14,777, 1 Ware 214. 

“The carrying of any parcel or 
bundle of merchandise is not . 
prohibited by the letter of the statute, 
nor is it within its spirit; for the 
object to be secured was a revenue 
for the carrying of letters.” Dwight 
v. Brewster, 1 Pick, (Mass.) 50, 56, 
11 AmD 133. 

[a] “Packet” does not include: 
(1) A parcel-of bank notes covered by 
a paper and seal, nothing being writ- 
ten within it. Dwight v. Brewster, 1 
Picks, Mass.) (50, ¢1iszAm Ds 133-75 1G) 
A package containing executions and 
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For later cases, developments and changes in the law seé cumulative Annotations, same title, page and note number, 
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§§ 180-182] 


whom the package is intended to be delivered.®® 

[§ 181] 3. By Private Express. The statute mak- 
ing it a criminal offense to establish or make use of 
a private express for the conveyance of mail?° has 
been upheld as constitutional.?} 

“Private express.” The establishment of a private 
express,’? one of the purposes of which is the carry- 
ing of letters over a post route, is a violation of the 
statute,** and one who earries a letter in his private 
express is guilty of a violation of the statute,4 
whether carried with or without distinct compensa- 
tion. 

“Letters or packets” within the meaning of the 
statute include communications in writing conveyed 
from one person to another,*® and do not include a 
package of merchandise which by reason of its weight 
and character might lawfully be transmitted through 
the mails‘*’ or prohibit private express companies 
making regular trips over established post routes 
from engaging in the business of carrying such par- 
eels for hire.*® 

“Regular trips or at stated periods.” Provision for 
a delivery daily, once, twice, or thrice, as the case 
may be, over the streets of a city, wherever wanted, is 
a provision for a delivery “by regular trips or at 
stated periods,”?® 

“Post route.” If the mail is actually carried over 
a railroad under the authority of the post-office de- 
partment, with the assent of, and by an arrangement 
with, the railroad corporation, this is sufficient to 
constitute the railroad a post route within the mean- 
ing of the statute, although there is no formal written 
contract.*° Letter carrier routes are post routes 


within the meaning of the statute.*1 But the streets - 


of a city for which no free delivery of mail matter is 
provided are not post routes,®? and the statute does 
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not prohibit its citizens from arranging with a private 
agency for the carriage and delivery of their mail 
matter within the city, including sealed letters on 
which no United States postage has been paid.*? 

Liability for acts of agents. The owner of a pri- 
vate express is not liable for any acts of his agents 
which were not authorized by him either expressly 
or impliedly,’* but if his instructions were in gen- 
eral terms not to carry any mailable matter and he 
still assented to, or approved of, the carrying of what 
was mailable, he violates the statute whether or not 
he knew that the statute-embraced such matter.*® 

Recovery of penalty. <A suit to recover the penalty 
provided for by the statute cannot be brought by a 
private prosecutor but is maintainable only by, and 
in the name of, the United States.’ 

Evidence and instructions. General rules’? apply 
in prosecutions for this offense.8§ 

[§ 182] 4. Over Post Route. By statute it is made 
a criminal offense for certain persons to carry letters 
or packets out of the mail over a post route.®® 

Letter or order, although unsealed, directing mer- 
chandise to be sent by the return boat as a commer- 
cial transaction, is within the prohibition of the stat- 
ute.°° 

Letters relating to articles conveyed. By the ex- 
press provision of the statute an exception is made in 
case of letters relating to some article carried at the 
same time by the same stage coach, railroad ear, or 
other vehicle;°1 and under an earlier statute in which 
no such exception was made®? it was nevertheless 
held that the statute did not make it an offense to 
transmit with the property or money sent a letter — 
relating thereto®? and that, where such a letter ac- 
companied the article, it would be presumed that the 
contents related thereto, in the absence of any evi- 


nothing else. U.S. v. Chaloner, 25 F.] 15,253; U. S. v. Thompson, 28 F. 89. USCA tit 18 § 307 (whoever, 
Cas. No. 14,777, 1 Ware ' Cas. No. 16,489. being the owner, driver, conductor, 

69. Dwight v. Brewster, 1 Pick. 75. U. S. v. Thompson, supra. master, or other person having charge 
(Mass. ) vy i AmMDe 133 (Lest. at 76. Williams v. Wells, 177 Fed.|of any stage coach, railway car, 
L. c 54 § 16). 352, 101 CCA 328, 35 LRANS 1034, 21 | steamboat or conveyance of any kind 

70. USCA tit 18 § 304 (whoever AnnCas 699. See U. S. v. Thompson, | which regularly performs trips at 
shall establish any private express | 28 F. Cas. No. 16,489, (where it was | stated periods on any post route, or 
for the conveyance of letters or pack- | said that ‘the word ‘letter’ had no] from any city, town, or place to any 


ets, or in any manner cause or pro- 


technical meaning, 


but must be un- 


other city, town, or place between 


vide for the conveyance of the same 
by regular trips or at stated periods 
over any post route which is or may 
be established by law, or from any 
city, town, or place, to any other city, 
town, or place, between which the 
mail is regularly carried, or whoever 
shall aid or assist therein shall be 
subject to fine or imprisonment, or 
both). 

[a] Under former statute a penal- 
ty of one hundred and fifty dollars for 
each offense was provided to be -re- 
coverable, one half to the use of the 
person informing and prosecuting the 
same, and the other half to the use of 
the post-office department. Williams 
v. Wells, 177 Fed. 352, 101 CCA 328, 35 
LRANS 1034, 21 AnnCas 699. 


71. , U.S. v. Thompson, 28 EF. Cas. 
No. 16,489 
72. See supra note 7. 


[a] Private express.—An express 
owned and managed by a private per- 
son for his private benefit or profit, 
and not as a branch of the public 
service or ynder government control, 
is a “private express.” U.S. v. Eas- 
son, 18 Fed. 590. 

73. U.S. v. Thompson, 28 F. Cas. 
No. 16,489. 

“Tt was not necessary, in order to 
constitute the offence, that the car- 
rying of letters should be the sole 
business of the express; but it was 
requisite that that should have been 
one of the purposes.” U.S. v. Thomp- 
son, supra. 

74, sas... Gray, 26,.m..Cas. No, 


derstood in the sense in which it was 
generally understood among business 


men’’). ‘ 
Williams v. Wells, 177 Fed. 
352, 101 CCA 328, 35 LRANS 1034, 21 
AnnCas 699. 
78. Williams v. Wells, supra. 


79. U.S. v. Hasson, 18 Fed. 590. 
80. U.S. v. Thompson, 28 F. Cas. 
No. 16,489. 


U. S..v. Easson, 18 Fed. 590; 
Blackham v. Gresham, 16 Fed. 609, 21 


Blatchf. 354, 
82. 14 Op. Atty.-Gen. 152. 
83. 14 Op. Atty.-Gen. 152. 


84. U.S. v. Thompson, 28 F. Cas. 
No. 16,489. 

[a] Thus the accidental transmis- 
sion of a letter is not sufficient to 
constitute an offense under the stat- 
ute if not authorized by the owner 
of the express himself. He must 
have intended that it should have 
been carried. U. S. v. Thompson, 28 
F. Cas. No. 16,490, 6 McLean 56. 

85. U.S. v.. Thompson, 28 F. Cas. 
No. 16,489. 

86. Williams v. Wells, 177 Fed. 
352, 101 CCA 328, 35 LRANS 1034, 
21 AnnCas 699. 

See Criminal Law §§ 2353- 
Indictments and Informations 
Bile (CEA lems anita ets 

88. See cases infra this note. 

[a] Prosecution must prove all 
the essential elements of the offense. 
U. S. v. Adams, 24 F. Cas. No. 14,421. 

[b] Instructions.—U. S. v. Thomp- 
son, 28 F. Cas. No. 16,489. 


which the mail is regularly carried, 
and which shall carry, otherwise than 
in the mail, any letters or packets, 
except such as relate to some part of 
the cargo of such steamboat or other 
vessel, to the current business of the 
carrier, or to some article carried at 
the same time by the same stage 
coach, railway car, or other vehicle, 
except as otherwise provided by law, 
Ee be fined not more than fifty dol- 
ars). 

[a] Liability of senders of let- 
ters under statutes since repealed.— 
U.oSq> vi, dally 126 5k Gash No wet >.28i 
[overr ‘Uy Siev., Fisher, 25 5. Cac: 
No. 15,100); U.. S.. v. .Kimball, 26. 
Cas. No; U5,5815. Un Suv. Omenoy,eou 
F. Cas. No. 16,065, 3 NYLegObs 1438. 

90,.° U.. Sio¥- Bromley, 12 How. (U. 
S.) 88, 13 L. ed. 905. 

91. See supra note 89 

92. Act March 3, 1845 (5 U. S. St. 
QE lear (eie5 oO): 

SSF US. Saou xpress: COnimeas 
Ey Cas. No. 516,602.3.5- Biss; (97 ose 
Chouteau v. St. “Anthony, 11 Mo. 226. 

“It was the intention of Congress 
to permit a party who transmitted 
any article of property or money, by 
an express company or otherwise, to 
send at the same time and by the 
same mode of conveyance, although it 
might be between cities where there 
was a post route, and where the 
United States mail was carried, a let- 
ter of advice, merely relating to the 
money or property thus sent.” U.S. 
v. 'U. S. Express Co., supra. 
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dence to the contrary.®# 

“Current business of carrier.”°5 In order that a 
carrier may avail himself of the benefit of the ex- 
ception in the ease of letters or packets relating to 
“the current business of the earrier,”®® it is essen- 
tial: (1) That the letters should be the letters of the 
carrier itself, that is to say, letters written by. or ad- 
dressed to, the carrier.°’ - (2) That they should re- 
late to its own current business.°* The statute does 
not permit free transportation of letters and packets 
belonging to railroads or persons other than the 
earrier®? whether such letters or packets relate to 
the current business of the carrier? or to the business 
of the railroad for whom the letters or packets are 
carried.” 

Knowledge as element of offense. The persons 
designated in the statute are not guilty of the of- 
fense therein described unless the letters or packets 
are carried with their knowledge and consent.® 

[§ 183] 5. By Private Persons or Special Mes- 
sengers. It is provided by statute* that nothing in 
the chapter making it an offense to convey mail mat- 
ter out of mail shall be construed to prohibit the 


ey eae aaa vy. St. Anthony, 11 re v. Southern Pac. Co., 29 F. (2d) 
0. . 3. 

95. For opinion of attorney-gen- 98. U.S. 
eral under previous statute making | pra; 29 Op. Atty.-Gen. 418; 


no exception of character under con- 
sideration as to rights of carriers to 


Atty.-Gen, 537. 
[a] 
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v. Southern Pac. Co., su- 5. 


Current business illustrated. 


[§§ 182-184 


transmission of letters or packets by private hands® 
without compensation or by special messenger em- 
ployed for the particular occasion only.°® 

[§ 184] C. Sending Nonmailable Matter Through 
Mail7—1. Obscene, Lewd, or Lascivious Matter—a. 
Provisions of Statute, Validity, Purpose, and Con- 
struction. The statute making it an offense knowing- 
ly to deposit or cause to be deposited for mailing or 
delivery any obscene, lewd, or lascivious, and any 
filthy book, pamphlet, picture, paper, letter, writing, 
print, or other publication of an indecent character,® 
is a valid exercise of the power to establish a postal 
system,® and it is not objectionable as prohibiting the 
deposit of such matter in private depositories or 
other places over which congress has no control.?° 
Nor is it in violation of any constitutional provi- 
sion.1+ 

The purpose of the statute was to prevent the use 
of the mails to circulate or deliver matter to corrupt 
the morals of the people!” by providing that it should 
be an offense to send obscene, lewd, and lascivious 
matter through the mail.** 

Construction of the statute must be reasonable, 


ment). 

4. USCA tit 18 § 309. 
[a] Term “private hands” (1) 
it is said, was evidently intended to 
cover all but common carriers on 
post routes. 21 Op. Atty.-Gen. 394. 


28 Op. 


carry letters or packets relating to 
Rive business see 21 Op. Atty.-Gen. 


96. See supra note 89. 
97. U.S. v. Southern Pac. Co., 29 
F. (2d) 433; 29 Op. Atty.-Gen. 418; 


28 Op. Atty.-Gen. 537. 

[a] Thus a railroad company can- 
not transport outside the mail let- 
ters written by the secretary of an 
association of its employees which 
is not a department of the railroad 
company, to the members of such as- 
sociation, since such letters are nei- 
ther written by, nor addressed to, the 
carrier. 29 Op. Atty.-Gen. 418. 

[b] Association of railroads with- 
out legal ov corporate existence 
formed for the purpose of weighing. 
all carload shipments moving over 
the lines of the railroads that are 
members of the association are sepa- 
rate organizations in their relation 
to mail service, and the right to send 
letters without paying the postage 
is not extended by the statutory ex- 
ception. 28 Op. Atty.-Gen. 537, 

{c] Distinct corporations merged 
into one system of railways.—(1) 
Companies which are distinct corpo- 
rations, but have been merged into 
one system of railways, are limited in 
their right to carry letters outside 
the mail without payment of postage 
to the distinct corporations compos- 
ing the system. 28 Op. Atty.-Gen. 537. 
(2) Thus one such company may 
carry its own letters addressed to 
another company to the point of con- 
nection and deliver them, and the 
second company may carry them to 
any point on its lines, but the latter 
could not act as an intervening com- 
pany and carry and deliver letters 
written by the first company to a 
third company although the latter 
belonged to the same system, 28 Op. 
Atty.-Gen. 537, 

{d] Ownership of stock by one 
company in another.—Where two 
railroad companies were not con- 
nected in one common, operative, 
railway system, but constituted in- 
dependent units, the fact that one of 
them owned most of the stock of the 
railroad company to whom the let- 
ters and packets belonged, and to 
whose business they pertained, would 
not justify it in carrying such let- 
ters and packets without paying the 
ostage, and in so doing it incurred 
he penalty provided by statute. U. 


—(1) Letters written by a relief as- 
sociation of employees of a railroad 
company to the railroad company it- 
self on the subject of its own rela- 
tion to the relief association relate to 
the carrier’s current business and it 
may transport them out of the mail. 
29 Op. Atty.-Gen. 418. (2) Letters 
of officers of the carrier, a railroad 
company, to officers of the telegraph 
company with which it has a contract 
and in whose business it participates, 
relating to immediate and day by day 
action, is “current,” as distinguished 
from “exceptional,” business and falls 
within the exception provided for by 
the statute. U.S. v. Erie R. Co., 225 
U. S. 513, 35 SCt 193, 59 L. ed. 395 
(the term “current business” cannot 
be confined to that business which is 
at any particular time in the present 
course of its present transactions). 
(3) Where a state by valid and lawful 
authority requires a common carrier 
to furnish reports relative to its traf- 
fic, the fulfillment of the duty so im- 
posed constitutes a part of the cur- 
rent business of the carrier, and these 
reports may be carried outside the 
mail without payment of postage con- 
sistently with the provisions of the 
statute. 28 Op. Atty.-Gen. 537. 

99. U.S. v. Southern Pac. Co., 29 
F. (2d) 483; 28 Op. Atty.-Gen. 537. 

1. 28 Op. Atty.-Gen. 537. 

2. U.S. v. Southern Pac. Co., 29 F. 


(2d) 433. 

3. U.S. v. Adams, 24 F. Cas. No. 
14,421; U. S. v. Hall, 26 F. Cas. No. 
15,281; U. S. v. Kimball, 26 EF. Cas. 
U. S. v. Pomeroy, 27 F. 
Cas. No. 16,065, 8 NYLegObs 1438. 

[a] Thus (1) if a passenger in a 
railroad car or steamboat passing 
over a post road carries letters with- 
out the knowledge or consent of the 
proprietor of such car or boat or any 
of his servants, the owner does not 
incur the penalty. U.S. v. Hall, 26 
BY Cas. No; 26,281 38 0. Sivan ba lie 
26 EF. Cas. No. 15,531. (2) The stat- 
ute forbids the conveyance of let- 
ters as such and not the conveyance 
of passengers who may have a letter 
concealed. U. S. v. Kimball, supra. 

{[b] Railroad carryitig a person, 
whom it knows-is committing this 
offense, is also guilty of the offense. 
U. S.. vi Hall,-26° BY Cass Nor 15,281 
(notified by public advertisement and 
by the agent of the post-office depart- 


(2) But neither common carriers nor 
their employees’ while engaged in 
their business are private hands 
within the meaning. of the statute. 
21 Op. Atty.-Gen. 394. 

6 [a] “Messenger employed,” 
etc.— Where the proprietor of an ex- 
press maintained a corps of messen- 
gers employed to collect letters daily 
from the offices of his customers, pre- 
paid by private stamps sold before- 
hand for that purpose, to take the 
letters as collected to his central of- 
fice, there to sort over all letters re- 
ceived, make them up into packages, 
and to dispatch them by messengers 
from once to thrice daily, such de- 
liveries were not by “messenger em- 
ployed for the particular occasion 
only.” U.S. v. Easson, 18 Fed. 590. 

7. Power to exclude from mail see 


§ 95. 

8 USCA tit 18 § 334. 

9. Coomer v. U. S., 213 Fed. 1, 129 
CCA 617. 

10. Coomer v. U. S., supra. 

LE = Coomer > v2 Se SUupras 
Knowles v. U. S., 170 Fed. 409, 95 
CCA 579; Rinker v. U. S., 151 Fed. 
755, 81 CCA 379; U.S. v. Harmon, 45 
Fed. 414 [rev on other grounds 50 
Fed. 921]; U.S. v. Bennett, 24 F. Cas. 
No. 14,571, 16 Blatchf. 338. 

[a] Thus (1) the statute is not in 
violation of the constitutional provi- 
sion that congress “shall make no 
law . . . abridging the freedom 
of speech or of the press” (Knowles 
v. U. S:, 170 Fed. 409, 95 CCA 579; D;. 
S. v. Harmon, 45 Fed. 414 [rev on 
other grounds 50 Fed. 921]) (2) or 
as imposing cruel or unusual punish- 
ment (Rinker v. U._S., 151 Fed. 755, 
81 CCA 379). (3) Nor is it invalid 
as failing to provide any test of ob- 
scenity or of guilt, thereby denying 
due process of law, the equal protec- 
tion of the laws, and the guaranty 
against ex post facto laws. Coomer 
Vi UniS: 223 ed, 1.1229" CCA L6IA. 

12. Swearingen v. 'U. §., 161 U. S. 
446, 16 SCt 562, 40 L. ed. 765; 
man v. U. S., 203 Med. 218, 121 CCA 
424. Ex p,. Doran, 32 Fed. 76. 

“The obvious purpose. < ss ..1s 
to guard and protect the public mor- 
als, by erecting barriers which the 
evil-minded and lascivious may not 


Overpass with impunity.” U. S. v. 
Males, 51 Fed. 41, 42. 
13. Toothman v. U. S., 203 Fed. 


218, 121 CCA 424. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_in the statute] should be given 


§§ 184-187]. 


having regard to the manifest object had in view in 
its enactment;1* but inasmuch as it is highly penal 
it cannot be construed to inelude acts not fairly with- 
It is not to be construed 
only by the specific words used in the statute, but 
its meaning must be arrived at from the general lan- 
guage used, the circumstances under which the thing 
was written, and in the light of the purposes of the 
particular act and evils sought to be remedied by its 


in its letter and spirit.1® 


passage.?® 


[§ 185] b. Test for Determining Whether Matter 
The words “obscene, lewd, or 
as used in the statute, deseribe one and 
the same offense!’ and signify that form of immoral-, 
ity which has relation to sexual impurity.+’ 
words have the same meaning as is given to them at 
common law?® or in prosecutions for other offenses.?° 
And the test for determining whether matter is non- 
mailable within the statute is whether its language 
has a tendency to deprave and corrupt the morals of 


Is within Prohibition. 
lascivious,” 


14. U.S. v. Males, 51 Fed. 41. 

LDate DY SALt Va Win 4 2 hen Ue pn 6555 
47 SCt 234, 71 L. ed. 461; Swearingen 
v. U. S., 161 U. S. 446, 16 SCt 562, 40 
Msede 7653) Oe 5s v. Wroblenski, 118 
Fed. 495; 'U. S. v. Males, 51 Fed. 41; 
Ex Doran, 33. Fed. 763 Ua Sia. 


Whittier, 28 F. Cas. No. 16, 688, 5 Dill, 
3p? Ws Silv. Barreiro, 5 Porto Rico 


Fed. 227. 
tye Krause v. U. S.; 29 F. (2d) 
17. Swearingen v. U. S., 161 U. 8. 


446, 16 SCt 562, 40 L. ed. 765. 

18.) DysarteveuU.'S3 272-U-'S: %655; 
47 SCt 234, 71 L. ed. 461; Swearingen 
ve U. Si, 161 WU. S) 4467-16 SCt -562;--40 
L. ed. 765; Tyomies Pub. Co. v. U. §S., 
211 Fed. 385, ISOCAM AT EEO. Diss: Vv. 
Benedict, 165 "Fed. Doi S. v. O’Don- 


nell, 165 Fed. 218; Hanson v. U. S., 
157 Fed. 749, 85 CCA 32D Fe Si-y. 
Wyatt, 122 Fed. 316; U. S. Moore, 


104 Fed. 78; U.S. v. Males, 51 Fed. 41; 
Pet enVes Durant, 46 Fed. 753; U. s: 
v. Wightman, 29 Fed. 636; UW. Sly: 
Bebout, 28 Fed. 522; 'U. S. Vv. Barreiro, 
5 Porto Rico Fed. 227; U.S. v. Vega, 
3 Porto Rico Fed. 480. But see U. 
S. v. Dempsey, 188 Fed. 450 (where it 
was held that by reason of an amend- 
ment of the original statute by adding 
the word “filthy”? the statute is no 
longer limited to writings and pub- 
lications tending to arouse sexual de- 
sires but extends to other writings 
and publications which are within the 
definition of the term “filthy”). 

[a] “Obscene” is that which is 
offensive to chastity and modesty. 
U. S. v. Martin, 50 Fed. 918 [foll U. 
S. v. Harmon, 45 Fed. 414]. See Ob- 
scene 46 C. J. p 853; Obscenity § 1. 

[b] “Lascivious” is synonymous 
with “lewd.” U.S. v. Clarke, 38 Fed. 


7132. See Lascivious 36 C. J.-p 953; 
Lewdness § 1. 

19. Knowles v. U. S., 170 Fed. 409, 
955 CCA 579. 

“The word ‘obscene’ [as used 


fully as broad a significance as it had 
at common law.” Knowles v. U. S., 
supra. 

20. Swearingen y. U. S., 161 U. S. 
a 16 SCt 562, 40 L. ed. 765; Hanson 

U. S:,, LT Fed. 749, 85 CCA 325; 
U. S. v. Clarke, 38 Fed. 732. 

Sey Dy Sartes Vimeo. ae Ue Se OD OS 
Ag eSCticoty (lek. ,ed: 461; Dunlop v. 
WS 165) US 486, 17, SCt 375, 41-h: 
ed. 799; Swearingen v. U. S., 161 U. 
S446, 16 SCt 562,40 L. ed. 765; 
Krause v. U. S., 29 F. (2d) 248; Dy- 
Sart) v. U.S., 4.8. (2d) 765,766. [rev 
on other grounds 272 U.S. 655, 47 SCt 
234, 71 L. ed. 461, and cit Cyc]; Mag- 
on v. U. S., 248 Fed. 201, 160 CCA 279; 
Griffin v. U. S.; 248 Fed. 6, 160 CCA 
146; U.S. v. Davidson, 244 Fed. 523; 
Coomer v. U. S., 213, Fed. 1, 129 CCA 
Clin wens. ve. Journal J@o.,” Inc,, 
Fed. 415; Knowles v. U. S., 170 Fed. 


197. 
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ter.?? 


The 
sexual desires; 
lated.?° 


409, 95 CCA 579; U. S. v. Benedict, 
165 Hed. 221; MacKFadden vy. U. S., 
165 Fed. 51, 91 CCA 89 [certiorari 
den 2145, S. 501,29 SCt 693)" 53. Lu: 
ed. 1062]; U.S. v. Musgrave, 160 Fed. 
700; U. S..v.. Wyatt, 122 Fed. 316; 
U. S. v. Wroblenski, 118 Fed. 495; 
U. S. v. Clifford, 104 Fed. 296; U. S. 
v. Moore, 104 Fed. 78; U.S. v. Janes, 
74 Fed. 545; U. S. v. Males, 51 Fed. 
41: SO) Seovo Durant 46) Wedeci534 
U..S. v. Smith; 45 Fed. 476; U.S. 
v. Harmon, 45 Fed. 414 [rev on other 
grounds 50 Fed. 921]; U.S. v. Clarke, 
38 Fed. 732; U.S. v. Slenker, 32 Fed. 
6913) ix p> Doran,. 32: Pedi ewes) Dy 
S. v. Wightman, 29 Fed. 636; U. S. 
Vo Britton! 17) Meds. 731. mem: / U.S: 
v. Williams, 3 Fed. 484 mem; U. S. 
v. Bennett, 24 F. Cas. No. 14, ail, 16 
Blatchf. 338; U. S. v. Vega, 3 Porto 
Rico Fed. 480. 

22) U.S. ove ELarris, “122 eed! 5525 
U. S. v. Brazeau, 78 Fed. 464. 


23. See supra § 185. 
24. See cases infra this note. 
[a] Alleged medical works.—(1) 


Where the acts described and the 
ideas conveyed in a book are calculat- 
ed to deprave the morals of the read- 
er by exciting sensual desires and li- 
bidinous thoughts, the book is ob- 
scene and it is immaterial that the 
information conveyed is accurate and 
scientific and tends to prevent disease 
and other ills resulting from existing 
ignorance upon the topics discussed; 
that, as a whole, the book is calculat- 
ed to be of value to the medical prac- 
titioner and to men and women in 
the marriage relation, that its publi- 
cation was approved by several physi- 
cians, and that some portions of it 
are extracts from standard works. 
Burton v. U. S., 142 Fed. 57, 73 CCA 
243: U. S..v. Smith, 45° Hed: 4763" U. 
S. v. Chesman, 19 Fed. 497. (2) Such 
publications will not, because of their 
character, be considered privileged 
communications by a physician to a 
patient, in the absence of a showing 
that defendant is a physician, and 
that the persons to whom they were 
addressed were his patients. U. S. 
v. Smith, supra. 

[b] Pictures of nude women.— 
Where the pictures of nude women 
sent by defendant through the mails, 
whether culled from works of art or 
elsewhere, were selected in large 
quantities without reference to art, 
but for the purpose of profitably pan- 
dering to the lewd and lascivious, a 
conviction for sending indecent pic- 
tures through the mails may be war- 
ranted. Lynch v. U. S., 285 Fed. 162. 

{c] Mailing of reputable newspa- 
pers containing contemporaneous re- 
ports of testimony taken in open 
court during the progress of judicial 
trials should not be held to be a crim- 


‘inal offense unless the matter so pub- 


lished is clearly and palpably an in- 


matter which is coarse, vulgar, indecent, 
seurrilous, or even libelous.2® But the mere fact that 
language is libelous will not take it out of the inhibi- 
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those whose minds are open to such influences, and 
into whose hands it may fall by arousing or implant- 
ing in such minds sexual desires.?+ 

[§ 186] c. Gist of Offense. 
offense of mailing any obscene, lewd, or lascivious 
publication is the employment of, or attempt to em-- 
ploy, the mails for the transmission of obscene mat- 


The substance of the 


[§ 187] d. Elements of Offense—(1) Nonmailabil- 
ity of Matter—(a) In General. 
lation of the statute the matter sent by mail must, 
under the text above stated,”* have a tendency to cor- 
rupt and deprave the morals of those whose minds . 
are open to such influences and into whose hands it 
may fall by arousing or implanting in such minds 
24 otherwise the statute is not vio- 
Thus the statute is not violated by mailing 


To constitute a vio- 


abusive, 


fraction of the statute, since in the 
nature of things a large discretion 
must exist in the publisher who gen- 
erally acts through others and most 
frequently under great stress in the 
matter of time. U.S. v. Journal Co., 
Ine., 197 Fed. 415. 

25. U. S. v. Bebout, 28 Fed. 522. 
And see cases infra note 26. 

26. - Dysart ve US, 262) Unisien5s 
47 SCt 234, 71 L. ed. 461; Swearin- 
gen v. U. S., 161 U. S. 446, 16 SCt 562 
40 L. ed. 765; Wa Siev. Davidson, 244 
Fed. 523; oa Su Vv: aude 240 Fed. 
501; Knowles v. U. S., 170 Fed. 409 
95 CCA 579; U. S. v. Benedict, 165 
Fed. 221;- U. S. v. a arse 165 Fed. 
218; ‘Hanson vii U. Sie 157 "Fed. 749, 
8h CCA 3255 Us Ss ve Moore, 104 Fed. 
78; U. S. v. Males, 51 Fed. AL -aaitks 
S. v. Durant, 46 Fed. 753; U. 8. v. 
Clark, 438 Fed. 574; Ex p. Doran, 32 
Fed. 76; U. S. v. Wightman, 29 Fed. 
6365. -U. .S! ‘vo Smith,-1i) Bedi. 6632 
U. S. v. Barreiro, 5 Porto Rico Fed. 
Aon U. S. v. Vega, 3 Porto Rico Fed. 


“The statute under consideration 
was intended to prohibit the dissemi- 
nation by the mails of printed or 
written matter or pictorial produe- 
tions calculated to excite the animal 
passions, and to corrupt and de- 
bauch the mind, and not such as are 
merely coarse, vulgar, or indecent in 
the popular sense of those terms.” U. 
S. v. Males, 51 Fed. 41, 43. 

[a] Language in letter charging 
woman with being prostitute and 
with being surrounded by prostitutes 
and bastards has no tendency to in- 
cite sexual desires and furnishes no 
ground for prosecution under the 
statute. U.S. v. Davidson, 244 Fed. 
523, 531 (“It is not enough that the 
letter or publication merely relate 
to sexual matters and illicit sexual 
relations, but it must be clothed in 
language and contain expressions 
which, with reasonable persons, tend 
to excite the sexual desires or pas- 
sions or corrupt the morals of the 
reader in that direction’’), 

[b] Letters advertising home for 
care and protection of pregnant un- 
married women and their infants are 
not ‘obscene, lewd or lascivious,” 
even when mailed, without rae to 
refined women. Dysart nical Bots he 272 
U. S.. 655, 47 SCt234,° 71 L. ed. 462 
[rev 4 F. (2d) 465]. 

{[c] Pamphlets relating to sexual 
diseases and their cure, although con- 
taining vulgar terms and coarse in 
expression, are not nonmailable where 
they are not designed to pander. to 
lascivious curiosity or to corrupt 
morals. Hanson v. U. S., 157 Fed. 
749, 85 CCA 325, 

[d] Offense to religious senti- 
ments.—An article is not nonmailable 
because it offends the religious senti-. 
ments of a majority of the people by 
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tion of the statute, if it is otherwise of such a char- 
acter as to bring it within the meaning of the stat- 


Ube. 


{§ 188] (b) Nature of Words Used. To justify 

a conviction under the statute it is not essential that 
the letter or publication alleged to be nonmailable 
be in any particular words,’* but its evil character 
may appear in the structure of the sentences, and ei- 
ther directly or indirectly by innuendo or sug 
And while there is 
3° the better view is 
that, where the necessary inference from the words 
in the matter mailed is obscene, it is not essential to 
constitute the offense that the words used were them- 
Nevertheless, if the letter or pub- 
lieation is in itself unobjectionable on its face, the 
sender cannot be convicted on an undisclosed motive, 


or in the thought conveyed.?°® 
some authority to the contrary 


selves obscene.*? 


or intent.®? 


[§ 189] (2) Knowledge, Intent, or Motive. Knowl- 
edge of the contents of the letters, writing, publica- 
tion, ete., deposited for mailing or delivery at the time 
of so depositing them is an indispensable element of 
the offense denounced by the statute.*? 


attacking the doctrine of the immacu- 
late conception of Christ in coarse or 
even obscene language, where it has 
no tendency to induce sexual im- 
morality, that being the class of pub- 
lications against which it is the pur- 
pose of the statute to protect the pub- 
lic. U.S. v. Moore, 104 Fed. 78. 

U.S. v. Clifford, 104 Fed. 296. 
Sales v. UNS; 258 Fed. 597, 169 
WU. (S; vi Moore,s129 Fed. 


See cases supra note 28. And 
see Parish v. U. S., 247 Fed. 40, 159 
ECA 258. 


30. U.S. v. Lamkin, 73 Fed. 459. 

Sin) AU Sook “Kau “va tS.534 
F. (2d) 86; U. S. v. Moore, 129 Fed. 
59s SW Save Males 51 Fed. 41, ae 
U. S. v. Martin, 50 Fed. S118) Ws is! 
Smith, 45 Fed. ‘476. 

“Courts have regard to the idea 
conveyed by the words used in the 
writing, and not simply to the words 
themselves.” U.S. v. Males, supra. 

{a] The words “obscene,” “lewd,” 
“lascivious,” or of an “indecent char- 
acter,” in the statute, do not neces- 
sarily mean that the separate words 
are of such a character, but the char- 
acter of the letter is to be deter- 
mined by treating it as a whole. U. 
S. v. Hanover, 17 Fed. 444. 

[b] Letter intended to procure as- 
signation.—A letter from a man to 
an unmarried woman written for the 
purpose of obtaining meeting with 
her for an immoral purpose comes 
within the inhibition of the statute, 
although it contains no words which 


29. 


are of themselves obscene. Lau Fook 
Kamen 1 2o.,9ro tb) CeO S6s LW). 39.) avis 
Moore, 129 Fed. 159; U. S. v. Mar- 


tin, 50 Fed. 918. 

a2. Sales v. U. S., 258 Med. 597, 169 
"(COAL 537. 

[a] Reason for rule.— 
disclosed evil motive or intent can 
bring within the statute a letter or 
publication that is innocent and mail- 
able upon its face, convictions could 
be sustained in cases of simple news- 
paper ‘want ads,’ upon proof of an 
evil ‘ultimate purpose, motive, or in- 
tent’ in the mind of an advertiser or 
publisher who employed the mails. 
Doubtless that would be a proper 
field for legislation, but we do not 
think the statute before us goes so 


“Tf an un- 


far.” Sales v. U. S., 268 Fed. 597, 598, 
169 CCA 587. 

Soe PTI CON Ue Sg pl OD UU Semonals 
Te SC tUCSOOse aL 1a, CO. pien UlLoseln Lvs 


Ursa wole ee Sao, 16 SOt4 sa, sA0lG: 
ed. 606; Konda v. U. S., 166 Fed. 91, 
92 CCA 75, 22. LRANS' 304; U. S. vy. 
Clifford, 104 Fed. 296; U. S. v. Reid, 
FouWede coun Ws oa Ve Clark si meas 
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[$§ 187-192 


ter so deposited i is of a nonmailable character and the 
contents thereof are known to the sender, he is guilty 


of a violation of the statute regardless of his intent 


mails.°°® 
gestion, 


or Wrapper. 
But if mat- 


106; U. S. v. Slenker, 32 Fed. 691; 
U. S. v. Bebout, 28 Fed. 522. 

“The mere depositing in the mail 
of a writing, paper, or other publica- 
tion of an obscene, lewd, or lascivious 
character is not an offence under the 
statute if the person making the de- 
posit was, at the time and in good 
faith, without knowledge, informa- 
tion, or notice of its contents.” Ros- 
en v. U.S; 164 U. S.-29, 32, 16.SCt 434, 


40 L. ed. 606. 

34 Knowles v. U. S., 170 Fed. 409, 
411, 95 CCA 579; U.S. v. Harmon, 45 
Fed. 414 [rev on other grounds 50 
Fed. 921];~U. S. v. Slenker, 32> Fed. 
691; U. S. v. Bebout, 28 Fed. 522. 

“There is no reference in the 
statute to the design or intent that 
a man has in depositing nonmailable 


matter in the mail.” Knowles v. U. 
S., Supra. 
35. Knowles v. U. S., supra; U. S. 


v. Slenker, 32 Fed. 691. 

[a] Thus (1) where the writings, 
papers, and publications are deprav- 
ing and corrupting, and tend to excite 
lustful thoughts, the fact that they 
were so sent in the real or supposed 
interest of science, philosophy, or 
morality is immaterial. U.S. v. Slen- 
ker, 32 Fed. 691. (2) Where the ob- 
scene matter was contained in a 
newspaper intended for miscellaneous 
circulation, and related to the preva- 
lence of sexual abuses, and was ex- 
pressed in blunt, coarse terms, too in- 
decent for repetition, it is no defense 
that defendant was actuated by no 
criminal intent, but solely by a de- 
sire to improve the sexual habits, 
correct abuses, and thereby benefit 
the human race. U.S. v. Harmon, 45 


Fed. 414 [rev 50 Fed. 921}. 

386. Rosen v. U. S., 161 U. S. 29, 41, 
LG SCt 434,1.40) Ios ed. 606; Ue Se ove 
New York Herald Co., 159 Fed. 296; 
Burton vo UsiS., 42) Medivh. con CCA 
243; U. S. v. Bennett, 24 F. Cas. No. 
14,571, 16 Blatchf. 3388. 


question as to the character of the 
paper should depend upon the opinion 
or belief of the person who, with 
knowledge or notice of its contents, 
assumed the responsibility of putting 
it in the mails of the United States. 
The evils that Congress sought to 
remedy would continue and increase 
in volume if the belief of the accused 
as to what was obscene, lewd, and 
lascivious was recognized as the test 
for determining whether the stat- 
ute has been violated. Every one 
who uses the mails of the United 
States for carrying papers or publi- 


| cations must take notice of what, in 


this enlightened age, is meant by de- 


[§ 190] (3) Prepayment of Postage. 
ment of postage is not a constituent of the offense of 
sending obscene matter through the mail,*’ there 
being no statutory requirement. to that effect.28 

[§ 191] (4) Depositing in Mail. 
pensable element of the offense that the nonmailable 
matter be deposited for mailing and delivery.*® 
when the other elements of the offense are present*° 
the offense is completed by depositing the nonmail- 
able matter in the mail.*! 
stitute the offense that the matter should be delivered 
to the sender or to any other person.*? 

[§ 192] e. Effect of Inclosing Matter in Envelope 
Under the present statute, which 
amends a former one,**® by inserting the word “let- 


or motive in sending it.°4 It is not a defense that his 
motive was good.*® 
sender did not regard the matter to be of the char- 
acter forbidden by statute to be carried through the 


And it is not material that the 
Prepay- 


It is an indis- 


But 


It is not necessary to ecn- 


ceney, purity, and chastity in social 
life, and what must be deemed ob- 
scene, lewd, and lascivious.” Rosen 
v. U..S., supra. 

[a] Corporate liability—If by 
corporate act (for example, a vote of 
the board of directors) the obnoxious 
publication was directed to be placed 
in the mail, knowledge of its contents 
and knowledge of the character there- 
of would be chargeable against the 
corporation, even though there was a 
concensus of opinion on the part of 
the directors that the paper was not 
of the forbidden character, it being 
enough that such directors in their 
official capacity were aware of the 
insertion in the newspaper of matter 
obnoxious (in the opinion of court 
and jury) to the statute. U. S. v. 
New York Herald Co., 159 Fed. 296. 

37. . S. v. Harris, 122 Fed: 551; 
U. S. v. Janes, 74 Fed. 545. 

33. U. 8. v. Harris, 122.Med. 551. 

39. U. S. v. Brazeau, 78 Fed. 464; 
U. S. v. Bebout, 28 Fed. 522; Bates v. 
Us 58.0 (Meds 92,.1.0-Bisst 0); Ua Samu 
Williams, 3 Fed. 484 mem. 

[a] Thus depositing in the post 
office of newspapers without address 
or direction is not a depositing for 
mailing or delivery. So long as any- 
thing remained to be done to make 
the newspapers a proper subject of 
deposit in the mail, or at least an 
apparently proper subject of deposit, 
so as to put in motion the postal op- 
erations of ‘“‘mailing or delivery,’ the 


offense is incomplete. U. S. v. Bra- 
zeau, 78 Fed. 464. 

40. See supra §§ 187-190. | 

Cle SAMSE ye Comerford, 25 Fed. 902 


[overr on other grounds U. S. v. Mar- 
tin, 50 Fed. 918; Us .So vi Bhomasy 


27 Fed. 682). 
200 Fed. 217, 


The former statute (1) 
did not in terms include letters. U. 
S. Rev. St. §. 3893. (2) And while 
there were a limited number of de- 
cisions to the contrary (U. S. wv 
Thomas, 27 Fed. 682; U.S. v. Morris, 
18 Fed. 900, 9 Sawy. 4395. Uno Seve 
Britton, 17 Fed. Tie 20. Sve Kame 
over, 17 Fed. 444; (BE ask Ay Gaylord, 
17 Fed. 4388; Thomas v. State, 103 Ind. 
419, 2 NE 808), it was held that no 
offense was committed by depositing 
in the mails an obscene letter in- 
closed in an envelope or wrapper up- 
on which there is nothing but the 
name and address of the sender (U. 
Sieyvo ,Chasen 135. UI.S 2b baw hOusGee 
UpOsno + wlawe Oulu cee Sava ‘Hugegett, 
40 Fed. 636; U. S. v. Mathias, 36 Fed. 
892; U.S. v. Comerford, 25 Fed. 902; 
We Se) VelcOL tis mel acne ec gies Sawy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 192-196] 


ter” after the word “paper” and before the word 
“writing,” 44 the mailing of a sealed letter containing 
obseene matter in an envelope on which nothing ap- 
pears but the name and address of the sender is a 
violation of the statute,t® although some of the low- 
er federal courts held to the contrary.4® Neverthe- 
less, the mailing of such sealed letters addressed to 
the sender himself is not an offense.47 The term 
“other publication” under a Canadian statute mak- 
ing it an offense to mail indecent prints, books, pam- 
phlets, or other publications does not include inde- 
cent matter written in a private-letter sent sealed.*® 

Books, newspapers, or “writings.” Books,+? news- 
papers,°® or “writings”®! of an obscene, lewd, or 
lascivious character are not rendered mailable by 
sealing them in envelopes or otherwise wrapping 
them up. 

[§ 193] f. Matter Objectionable in Part Only. To 
constitute an offense under the statute it is not essen- 
tial that the entire contents of the matter mailed 
should be nonmailable.°? Nor is it essential to the 
commission of the offense that the offender’s responsi- 
bility for its being put in the mail should extend to its 
entire contents.°? 

[§ 194] g. Use of Decoy Letters.54 It is not an 
objection to a conviction of sending obscene, lewd, or 
lascivious matter through the mail that the matter 
was sent in response to a decoy letter written by a 
government officer.°° 


194; U. S. v. Williams, 3 Fed. 484; 
U.S. vo Foote! 25 BY -Cas. No: 15,128; 
13 Blatchf. 418), (3) the reason as- 
Signed being that a sealed and ad- 
dressed letter is not a “writing” with- 
in the meaning of the statute (U.S. 
v. Chase, 135° Us S: 255,10 SCt’ 756; 
34 L. ed. 117) 


38 Fed. 732. 
53. 
54. 


55. Price v. U. 
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sages or portions of them, or by many 
passages or portions. 


U. S. v. Harman, 38 Fed. 827. 
Entrapment 
generally see Criminal Law § 57. 

S165 Upset td wy 
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[§ 195] h. Persons Liable. Corporations, as well 
as individuals, may be guilty of the offense of de- 
positing an obscene publication in the mail.°* It is 
not essential to the offense of mailing nonmailable 
matter that it should have been personally deposited 
in the mail by accused himself.°7 It will be sufficient 
if the act was authorized by him,®® or that it was com- 
mitted with his knowledge and acquiescence;°® and 
it has even been held that he may be liable if the 
objectionable matter is deposited in the mail as a 
natural and probable consequence of an act intention- 
ally done by him with knowledge that such will be its 
natural and probable effect.®° 

Aider or abettor.“! It has been held that one who 
prepares for another an obscene communication 
knowing that he will deposit it in the mail may be 
indicted and convicted as a principal under a statute 
providing that whoever directly commits any act con- 
stituting an offense defined in any law of the United 
States or aids, abets, induces, or procures its com- 
mission is a prineipal.®* 

[§ 196] i. Indictment**—(1) In General. Under 
the general rule®* the indictment must disclose the 
nature of the offense with sufficient definiteness to 
advise accused with what he is charged and to enable 
him to avail himself of his conviction or aequittal as 
a protection against further prosecution for the 
same offense.*® It is sufficient to allege that the pub- 
lication mailed was “obscene, lewd, and lascivious” 


when in such regular course the pa- 
per, with the objectionable matter 
printed therein, is deposited in the 
post office for mailing and delivery. 
“When the articles were published in 
the paper by his direction, the mail- 
ing of them as part of the paper fol- 


U. S. v. Clarke, 


and instigation 


44. USCA tit 18 § 334. 

45) Andrews Ve U.S: 462~ Ul 'S: 
420, 16 SCt 798, 40 L. ed. 1023; Grimm 
v. Us Si, 156) U: Ss 604-45- SCtie470, 39 
L. ed. 550; U.S, v. Davidson, 244° Fed. 
523; U. S. v. Reinheimer, 233 Fed. 
545; U. S. v. Wroblenski, 118 Fed. 
ZOD ees See Olmed. LOO Ts 
Sv. Nathan, 6) hed.) .9365'°U, “Sv. 
Andrews, 58 Fed. 861 [aff 162 U. S. 
420, 16 SCt 798, 40: L. ed. 1023]; U. 
S. v. Martin, 50 Fed. 918; In re Wahll, 
42 Fed. 822. 

AG. ©. S. v. Jarvis) 59 Ped. 357; 1U. 
Sven Wwarner, pon Ped. soo.) UL. Sov. 
Wilson, 58 Fed. 768. 

47. U.S. v. Reinheimer, 233 Fed. 
545 (the statutory purpose being to 
protect morals, although the writer 
intended in that way to lay the ba- 
sis for criminal charge against a 
third person). i 

[a] The term “letter” as used in- 
dicates some element of publication. 
U. S. v. Reinheimer, 233 Fed. 545. 

48. Rex v. Goyer, 9 Sask. L. 399, 
32° DomLR 244, 27 CanCrCas 10, 
[1917] 1 WestWkly 590. 

49. U. S. v. Nathan, 61 Fed. 936. 
U. S. v. Janes, 74 Fed. 545. 

U. S. v. Gaylord, 50 Fed. 410. 
Griffin v. U. S., 248 Fed. 6, 160 
CCA 146; U. S. v. Klauder, 240 Fed. 
501; Demolli v. U. S., 144 Fed. 363, 
75 CCA 365, 6 LRANS 424; Burton 
VU. Si, 42 Medi 57, (3 CCAl243 9 U. 
S. v. Harman, 38 Fed. 827; U.S. v. 
Clarke, 38 Fed. 732 : 

[a] Any other construction of the 
statute, it was said, would practically 
defeat the object and purpose of the 
law. U. S. v. Harman, 38 Fed. 827. 

{[b] Thus, if the effect of pam- 
phlets and papers sent through the 
mails, as a whole, would be to de- 
prave and corrupt the minds of those 
into whose hands they might come 
whose minds are open to such influ- 
ences, or to excite lustful or sensual 
desires, they are obscene and lewd, 
whether such effect on the minds of 
readers is produced by single pas- 


52. 


SCt 366, 41 L. ed. 727; Andrews v. U. 
Sue Lo2 Une 1S). 420.16) SCt.798,040n bn 
ed. 1023; ©Grimm ve Ul S., 156 UW. S: 
604, 15 SCt 470, 39 L. ed. 550 [aff 50 
Fred. 528]; U.S. v. Slenker, 32 Fed. 
6015) (Bates =v. Ua S., -10med. 92,, 10 
Biss. 70. Compare U. S. v. Whittier, 
28 EF. Cas. No. 16,668, 5 Dill. 35. 

[a] Rule applied.—(1) Where, in 
answer. to decoy letters, obscene 
hooks ‘(Price’‘v. U..S:,.165 U. Ss 311) 17 
SCt 366, 41 L. ed. 727; Bates v. U. 
®.,, LO Hed) 925510 2Bisse 70). (2) "or 
pictures (Grimm v. U. S., 156 U. S. 
604, 15 SCt 470, 39 L. ed. 550° [aff 50 
Fed. 528]) were sent through the 
mail. 

56. U.S. v. New York Herald Co., 
159 Fed. 296. 

57. Demolli.v. U. S., 144 Fed. 363, 
75 CCA 365, 6 LRANS 424, 7 AnnCas 


121; Burton vy. U. S., 142 Fed. 57, 738 
CCA 243; Bates v. U. S., 10 Fed. 92, 
LOL Biss 70: 

58: Bates Vv. U. SS. Supra. 

59. Burton v. U. S., 142 Fed. 57, 73 
CCA 243° 

{a] Thus, where, in the execution 


of their joint enterprise, one partner 
deposits a nonmailable circular in the 
mail by the authorization of another, 
or with his knowledge and acquies- 
cence, the latter causes the circular 
to be so deposited within the meaning 
of the statute. Burton v. U. S., 142 
Fed. 57, 73 CCA 243. 

60. Demolli v. U. S., 144 Fed. 3638, 
75 CCA 365, 6 LRANS 424. Compare 
Uw S. v. Popov, 4 Hawaii Fed. 386 
(where the court expressed a doubt 
as to the correctness of this doc- 
trine). 

[a] Thus one who causes obscene 
matter written by him to be printed 
in a newspaper, intending thereby to 
bring it to the attention of the read- 
ers of the paper, and knowing at the 
time that the established and regular 
mode of transmitting the paper to its 
readers is by the use of the mail, 
knowingly causes the objectionable 
matter to be deposited in the mail, 
within the meaning of the statute, 


lowed in natural sequence as an in- 
cidental or subordinate act pro- 
duced by their publication, and was 
in no sense an.independent act or 
self-operating cause which interrupt- 
ed or changed the natural sequence 
of events, or produced a result which 
could not have,been reasonably an- 
ticipated.”” Demolli v. U. S., 144 Fed. 
363, 366, 75 CCA 365, 6 LRANS 424, 7 
AnnCas 121. 

61. See generally Criminal Law §§ 


99-161. 
U. S. v. Popov, 4 Hawaii Fed. 


Under English statute.—Ac- 
cused, an editor, published in his pa- 
per advertisements, not in themselves 
obscene, by foreigners resident 
abroad, of certain books and photo- 
graphs. On application by a police 
inspector in England to the address 
abroad given in the advertisements, 
books and photographs of an obscene 
character were sent to him by post. 
Accused did not know the actual con- 
tents and details of the books and 
photographs so sent, but knew that 


those sent in response to the appli- 


cations invited by the advertisements 
were of an obscene character. It was 
held that he was rightly convicted of 
aiding and abetting the selling, utter- 
ing, and publishing obscene literature 
and also of sending a postal packet 
containing obscene literature under 

the Post Office Protection Act of 1884. 

Rex v.).De Marney, [1907] 1 KBr sss: 

7 AnnCas 254. 

63. Generally see Indictments and 
Informations 31 C. J. p 548. 

Sending: 

Intoxicating liquor through mail see 
infra § 299. 

Libelous or defamatory 
through mail see infra § 299. 
64. See Indictments and Informa- 

tions § 180. 

65. Winters v. U. S., 201 Fed. 845, 
120 CCA 175 [certiorari den 229 U. S. 
614 mem, 33 SCt 773 mem, 57 L. ed. 
1352 mem]. 

[a] Constitutional right of 


matter 


ac 
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without adding “and of an indecent character ;”°° but 
the addition of the word “indecent” will not render 
the indictment bad.** 

{§ 197] (2) Setting Out Obscene Matter. The 
constitutional right above referred to®® is not in- 
fringed by the omission from the indictment of inde- 
cent and obscene matter, alleged as not proper to be 
spread upon the records of the court,®® provided the 
crime charged, however general the language used, is 
yet so described as reasonably to inform accused of 
the nature of the charge sought to be established 
against him;7° and in such case accused may apply 
to the court before the trial is entered upon for a bill 
of particulars, showing what parts of the paper 
would be relied on by the prosecution as being ob- 
scene, lewd, and lascivious, which motion will be 
granted or refused, as the court, in the exercise of a 
sound legal discretion, may find necessary to the ends 
of justice.‘ Nevertheless, if the indictment omits 
to set out the offensive matter as being of such a 
character as is not proper to be spread upon the ree- 
ords of the court, there should be sufficient in the in- 
dictment to describe the thing alleged to have been 
mailed and to distinguish it from other matter so that 
accused may be apprised with reasonable certainty 
of the identical matter which he is charged with hay- 
ing deposited in the mails.*? 


{§ 198] (3) Nonmailability of Matter Mailed. 


cused to be informed of the nature 
and cause of the accusation against 
him entitles him to insist, at the out- 
set, by demurrer or by motion to 
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in the pleading of printed or written 
matter which is alleged to be too ob- 
scene or indecent to be spread upon 
the records of the court. 


[§§ 196-198. 7 


While it has been held that an indictment for sending 
through the mail obscene, lewd, or lascivious mat- 
ter will be sufficient if it deseribes the particular 
matter so as to identify it and then allege in the lan- 
guage of the statute that it was of the character 
therein deseribed,‘* it has also been held necessary 
that the indictment should allege that the matter 
mailed was of the character declared nonmailable by 
the statute and that it is not sufficient merely to set 
out a copy of the matter mailed leaving its nonmail- 
able character to be inferred therefrom,’* and that 
an indictment defective in this respect is not cured 
by the conelusion of a subsequent count “contrary 
to the form of the statute.”*® In accordance with the 
rule that it is not essential to the commission of the 
offense that the entire contents of the publication be 
objectionable,7* it is not necessary for the indictment 
to allege that the entire publication containing the 
alleged nonmailable matter was nonmailable.*7 And 
on a prosecution for depositing in the mails alleged 
nonmailable pictures, the indictment need not refer 
to the entire publication of which the pictures were 
only a portion, the language accompanying the pic- 
tures not being alleged to be obscene and it only being 
necessary that the jury should consider so much of 
the context as was essential to a proper -understand- 
ing of what was claimed to be in violation of the 
statute.*® 


fa] Thus (1) where the objection- 
able matter was contained in a news- 
paper, it is not sufficient to allege 


It is well] that defendant was “publisher of a 


quash, and, after verdict, by motion 
in arrest of judgment, that the indict- 
ment shall apprise him of the crime 
charged with such reasonable certain- 
ty that he can make his defense and 
protect himself after judgment 
against another prosecution for the 
same offense. Rosen v. U. S., 161 U. 
S. 29, 16 SCt 434, 40 L. ed. 606; Win- 
ters v. U. S., 201 Fed. 845, 120 CCA 
175 [certiorari den 229 U. S. 614 mem, 
33 SCt 773 mem, 57 L. ed. 1352 mem]. 

[b] Form of indictment.—Burton 
v. U. 'S., 142 Fed. 57,°73 CCA 243. 

66. U. S. v. O’Donnell, 165 Fed. 
218, 9221" Rinker wv... U., 83). 1510 Fed: 
Too ke CCAN3S79 se itimmons. Vv. Us sS., 
85 Fed. 204, 30 CCA 74. 

“Although the words ‘obscene’ and 
‘indecent’ are capable of having, and 
are stated by the dictionaries to have, 
a broader meaning than ‘lewd or 
lascivious,’ this cannot be held to af- 
fect the scope of the statute in ques- 
tion, so far as letters, at least, are 
concerned, inasmuch as the Supreme 
Court has limited all of these words 
by their interpretation in the con- 
junctive sense, and by the statement 
that they, ‘as used in the statute, 
signify that form of immorality 
which has relation to sexual impuri- 
ty.” U.S. v. O’Donnell, supra. And 
see cases supra § 185 (as sustaining 
this view). 

67. Lockhart v. U. S., 250 Fed. 610, 
162 CCA 626. 

68. See supra § 196. 

69. Bartell v. U. S., 227 U.S. 427, 
33 SCt 383, 57 L. ed. 583; Rosen v. U. 
S76) WU: iS: 29, 16 SCt 434, 40 L. ed. 
606; Coomer v. U. S., 213 Fed, ts 29 
CCA 617; Rinker v. U. S., 151 Fed. 
155, So CCA STO LUD DS ay. eles, OD 
Fed. 59, 44 CCA "357; In re Wahll, 42 
Fed. 823: BBESHAS Clarke, 40 Fed. 325; 
U. S. v. Bennett, 24 F. ‘Cas. No. 14,- 
571, 16 Blatchf. 338, 8 Reporter 38; 
Ge Sp va Moote, (25 F. Cas. No. 15,- 
128, 13 Blatchf, 418. 

“While it is true that ordinarily 
a document or writing essential to 
the charge of crime must be suffi- 
ciently described to make known its 
contents or the substance thereof, 
there is a well recognized exception 


settled that such matter may be iden- 
tified by a reference sufficient to ad- 
vise the accused of the letter or doc- 
ument intended without setting forth 
its contents.’ Bartell v. U. S., 227 
Ua, 427, 431, 33 SCt 383, 57 L. ed: 

[a] As alleged obscene publica- 
tion cannot be regarded as part of 
record, a demurrer. to the indictment 
on the grounds that the publication 
was not obscene, and that, if unfit for 
general circulation, it might lawfully 
be sent to certain persons, to whom 
the indictment did not show that the 
publication was not mailed, cannot be 
Suen ed: U. S. v. Clarke, 38 Fed. 


70. Rosen v. U.'S., 161 U. S. 29, 16 
SCt 434, 40 L. ed. 606; Coomer v. U. 
Sees abedal the 29 CCA Ole Us ae 
Ve Reid ss Fed. 289; U.S. v. Fuller, 
72 Fed. 771; Bates v. U. S., 10 Fed. 
92. LO Biss 10m MUR eSemva Bennett, 24 
BF. Cas. No. 14, 571, 16 Blatchf. 338, 8 
Reporter 38 

71. Bartell v. U. S.,.227-U..S: 427, 
33 SCt 383, 57 L. ed. 583; Rosen v. 
Us Ss, L6llG. S29) Te S@e 43 45y40 vi 


ed. 606; Coomer v. U. S., 213 Fed. 1, 
29, CGA sélis Rinker wv. MU S..ael ow 
Meds Who» 8 CCA, 379% Save Bens 


nett, 24 KF. Cas. No. 14,571, 16 Blatchf. 
338, 8 Reporter 38; U.S. v. Foote, 25 
F. Cas. No. 15,128, 13 Blatchf. 418. 
72. Winters v. U. S., 201 Fed. 845, 
120 CCA 175 [certiorari den 229 U.S. 


614 mem, 33 SCt ite mem, 57 L. ed. 
1352 mem]; U.S. v. Reid, 73 Fed. 289; 
Un Si. Fuller, 12. Fed. TTL; Ui eSs Be 


Clarke, 40 Fed. 325, 326; U. S. v. Har- 


mon, 34 Fed. TP 38 aa Oe ’S. v. Lee Kai 
Fai, 3 Hawaii Fed. 627, 629. 
“An allegation that a publication 


complained.of is too indecent to be 
spread on the record, merely obviates 
the necessity of setting out the con- 
tents of the publication in full, as 
would otherwise be required. It does 
not excuse the pleader for wholly 
omitting to describe it, or for de- 
scribing it in language too general 
to advise the accused what particular 
publication or paper is intended.” U. 
S. v. Clarke, supra [quot U. S. v. Lee 
Kai Fai, supra]. 


newspaper named, and did deposit 

‘ [them] to wit, two thousand 
printed newspapers” ‘without further 
identifying them, by name, date, or 
otherwise. U.S. v. Reid, 73 Fed. 289. 
To same effect U. S. v. Lee Kai Fai, 3 
Hawaii Fed. 627. (2) So if only a 
simple article contained in a newspa- 
per is relied on, it should be referred 
to in the indictment by page, title, or 
otherwise, since a failure to do so 
would render it difficult and perhaps 
impossible for accused to take any 
steps in the preparation of his de- 
fense before the production of the 
government’s evidence on the trial of 
the case. U.S. v. Lee Kai Fai, supra. 
(3) And where an indictment for 
sending an improper letter through 
the mails did not identify or describe 
the letter except by alleging that it 
was of a certain filthy and indecent 
character and that it contained an 
article intended to be used to pre- 
vent conception without alleging 
what the article was, it was fatally 
defective for want of certainty. Win- 
ters v. U. Si, 201 Fed. 845, 120 CCA 
175 [certiorari den 229 U. S. 614 mem, 
33 SCt 773 mem, 57 L. ed. 1352 mem]. 

{b] Indictment held sufficient.— 
Where an indictment charged that 
defendant deposited in the United 
States post office for mailing and de- 
livery a certain obscene, lewd, and 
lascivious letter, he, such defendant, 
knowing the contents of the letter 
and intending that it be transmitted 
and delivered by the post-office estab- 
lishment of the United States to the 
addressee, and described it by giving 
the. commencing and closing sen- 
tences thereof, it was sufficiently cer- 
tain to withstand a demurrer and sus- 
tain a conviction. Winters v. U. &S., 
201 Fed. 845, 120 CCA 175 [certiorari 
den 229 U. S. 614 mem, 83 SCt 773 
mem, 57 L. ed. 1352 mem]. 


i3.. »BateSe-v. Ui. S., LO. Med. aoa, 
10 Biss. 70. 

74 U. S. v. Clifford, 104 Fed. 296. 

75. U..S..v. Clifford, supra. 

76. See supra § 193. 

71... Coomer vy.) Us S., 213 Wed. et, 
129 CCA 617. 

73: Ty omies, Pub, Co.9 Vas Uys, ene 


Tor later casos, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 199-205] 


[§ 199] (4) Knowledge of Contents of Matter 


Mailed. Since knowledge of the contents of the mat- 
ter mailed at the time of mailing is an indispensable 
element of the offense,7® an indictment which con- 
tains no allegation of such knowledge is fatally de- 
fective.6° It has been held that an allegation that 
accused “did unlawfully and knowingly deposit” in 
the mails certain obscene matter is insufficient for 
this purpose, if objection is taken on motion to quash 
before trial,8 or by demurrer ;*? but it has been held 
that an allegation that accused “unlawfully, wilfully 
and. knowingly,” “unlawfully and knowingly,” or 
“knowingly” deposited certain obscene matter in the 
mail, if defective for the purpose of charging knowl- 
edge of the offensive character of the matter mailed, 
is at least sufficient after verdict,’* the view being 
taken that the defect, if any, is one of form only.®4 
And an averment that accused knowingly deposited, 
in a post office for mailing, circulars giving informa- 
tion how, where, or by whom and by what means ob- 
scene, lewd, and lascivious books might be obtained, 
and that defendant unlawfully and knowingly meant 
and intended thereby to give such information, is a 
sufficient averment that defendant knew the character 
and contents of such cireulars, and it is not neces- 
sary to set out the same or further to characterize 
or describe the books referred to therein other than 
to aver that they are obscene, lewd, and lascivious.®® 

[§ 200] (5) Deposit for Mailing and Delivery. It 
has been held that an indictment sufficiently charges 
that defendant deposited on obscene letter in the post 
office “for mailing and delivery,”®® although not in 
that precise language, where the plain and reason- 
able meaning of the language used was that such was 
the purpose with which the letter was deposited in 
the post office.** But it will not be sufficient to al- 
lege in general terms that newspapers containing 
obscene matter were “deposited for mailing and de- 
livery;”®* it must be alleged that the newspapers 


Fed. 385, 128 CCA 47. 
79. See supra § 189. pra § 191. 
80. U.S. v. Clifford, 104 Fed. 296; 87. 

Vv. 


Dipoovewreid, so mied. 289" GUS: 81 CCA 379. 
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86. As element of offense see su- 97. 
Rinker v. WU. S.; 151 Med. 755, 


[49 C.J.] 1195 


were addressed or that direction was given for mail- 
ing or delivery.®® 

[§ 201] (6) Innuendo. By analogy to indictments 
for prosecutions for libel and slander®® it is not 
necessary to add anything by way of innuendo to an 
indictment which sets out the articles alleged to be 
nonmailable, if no meaning for the language is 
claimed except such as it would convey to any ordi- 
nary reader.?! 

[§ 202] (7) Matter of Defense. As the statute 
contains no exceptions to the rule making obscene 
publications nonmailable,°? the fact that a publica- 
tion which would ordinarily be classed as within its 
meaning might lawfully be sent to certain persons 
does not render it necessary to aver in the indict- 
ment that it was not sent to such persons, it being 
matter of defense to show that it was sent to such’ 
persons.°* 

[§ 203] (8) Joinder of Offenses and Duplicity. 
The rule against duplicity®* is not violated by an 
indictment which alleges that accused did deposit and 
cause to be deposited obscene matter in the mails,®® 
or which charges that a circular was nonmailable be- 
cause it gave information where an obscene book 
might be obtained, and because it was in itself ob- 
scene:°® Counts for mailing obscene matter, and 
counts for mailing letters or ‘packages containing 
nonmaiable matter on the envelope of the letter, or 
on the cover or wrapper of the package, may be joined 
in one indictment, where the acts of defendant were 
directed against the same person and of the same 
general nature and closely connected in point of 
time.®? 

[§ 204] (9) Demurrers and Motions To Quash. 
General rules®® apply to demurrers®? and motions to 
quash! indictments for this offense.? 

. [§ 205] j. Issues, Proof, and Variance. General 
rules* apply in prosecutions for sending obscene mat- 
ter through the mails.# 


U. S. v. Davidson, 244 Fed. 
523: Botsford v. U. S., 215 Fed. 510; 
132 CCA 22 [certiorari den 234 U. S. 
763 mem, 34 SCt 998 mem, 58 L. ed. 


Slenker, 32 Fed. 691. 
81. U.S. v. Reid, 73 Fed. 289. 
g2. U.S. v. Clifford, 104 Fed. 296. 
Soupeerice Was Oe 52065. UO. Sell, 
17 SCt 366, 41 L. ed. 727; Rosen v. 
WS. 26 US. 29, 16 SCt. 434, 40) L: 
ed. 606; Tyomies Pub. Co. v. U. S., 
211 Fed. 385, 128 CCA 47; Konda v. 
166 Bed. 91,492 CCA.-75,) 22 
+ Burton: Ve oS: LAS 
Fed. 57, 73 CCA. 243; U. S. v. Reid, 73 
Fed. 289; U. S. v. Nathan, 61 Fed. 
S26. We So vee Clark, 37, Mede.106:- U0; 
Sarva Chases 2% 5 Med. 8073.) S.. Me 
Bennett, 24 F. Cas. No. 14,571, 16 
Blatchf. 338, 8 Reporter 38. Contra 


U. S. v. Slenker, 32 Fed. 691. 


84. U.S. v. Reid, 73 Fed. 289; and 
cases supra note 83. 

[a] “There is no danger of the 
defendant in such case being de- 
prived of any of his just rights by 
holding the indictment to be good. 
If there were any defect at all in 
such an indictment it should, as was 
stated in the Rosen case, be regarded 
after verdict as one of form under 
Section 1025 of the Revised Statutes, 
providing that the proceedings on an 
indictment found by a grand jury in 
any District, Circuit or other court 
of the United States, shall not be af- 
fected ‘by reason of any defect or 
imperfection in matter of form only, 
which shall not tend to the prejudice 
Of the defendant.’’? Price y. U..S:, 
GD Opole walow Li, SCbusO Os eat da, 
ed. 727. 

85. Shepard v. U. S., 160 Fed. 584, 
87 CCA 486 [certiorari den 212 U.S. 
571, 29 SCt 682, 53 L. ed. 655]. 


{a] Rule applied.—Where the in- 
dictment alleged that defendant un- 
lawfully and knowingly deposited in 
the United States post office a let- 
ter inclosed in an envelope which 
was so addressed and stamped as to 
cause it to be transmitted through 
the mails, when so deposited, the 
plain and reasonable meaning of the 
averment was that the letter was de- 
posited in the post office for mailing 
and delivery. Rinker v.. U.'S., 1 
TUCO DO od OO Al 370 See wl eunSnn Wi 
Harris, 122 Wed. 551 (an indictment 
for depositing an obscene letter for 
mailing and delivery, setting it out, 
and showing that it commences with 
an address, is sufficient, without al- 
leging that it was inclosed in an ad- 
dressed envelope or wrapper). 

88. U.S. v. Brazeau, 78 Fed. 464. 

89. U.S. v. Brazeau, supra. 

[a] Reason is that so long as any- 
thing remained to be done to make 


'the newspaper a proper subject of 


deposit in the mails, or at least an 
apparently proper subject of deposit, 
so as to put in motion the postal op- 
erations of ‘mailing and delivery,” 
the offense was incomplete. U.S. v. 
Brazeau, 78 Fed. 464. 

90. See Libel and Slander § 671. 

91. Lockhart v. U. S., 250 Fed. 
610, 162 CCA 626. 

92. See supra § 184. 

93. U.S. v. Clarke, 38 Fed. 500. 

94. See Indictments and Informa- 
tions § 320 et seq. 

95. U.S. v. Janes, 74 Fed. 545. 

96. Burton.v. U. S., 142 Fed. 57, 
73 CCA 243. °° 


1581 mem]. 

[a] There is no repugnancy be- 
tween the counts. Botsford v. U. S., 
215 Fed. 510, 132 CCA 22 [certiorari 
den 234. U.S. 163. mem 34 Ser 9s 
mem, 58 L..ed. 1581 mem]. 

98. See Indictments and Informa- 
tions §§ 397-411 (demurrers), §§ 367— 
396 (motions to quash). 

99. U. S. v. Kennerley, 209 Fed: 


119; U.S. v. Clarke, 38 Fed. 500. 

Let Uy oa We OU Na COMM LING s aor’ 
Hed 415; U. S. v. O’Donnell, 165. Fed. 
18. 


2. See Indictments and Informa- 
tions §§ 365-411. 

» See Indictments and Informa- 
tions §§ 438-481. 

4 See cases infra this note. 

[a] Depositing matter in mails.— 
(1) A charge that obscene matter was 
deposited in the post office of a des- 
ignated city is sustained by proof 
that it was deposited in a mail box 
in the city, and then stamped and 
sent out by the post office of the city. 
Shepard v. U. S., 160 Fed. 584, 87 CCA 
486 [certiorari den 212° U. S. 571, 29 
SCt 682, 53 L. ed. 655]. (2) And a 
charge that defendant deposited ob- 
scene matter in the mail is sustained 
by evidence that he caused it to be 
deposited in the mail. Shepard v. 
UL uSio supra. 

[b] Description of matter mailed. 
—(1) There was a variance between 
pleading and proof where the indict- 
ment alleged that the letter was in 
English, whereas the only proof was 
of a letter written entirely in Chi- 
nese. Lau Fook Kau v. U. S., 34 F. 


1196 [49 0.J.] 


[§ 206] k. Evidence. General rules of evidence,> 
including those relating to burden of proof,® and the 
admissibility’ and the weight and sufficiency® of 
evidence, apply in prosecutions for this offense. 

Admissibility.. Under an indictment for deposit- 
ing obscene matter in the mails, evidence tending to 
prove the identity of such matter is admissible.® In 
accordance with principles above stated,!® corre- 
spondence by a post-office official carried on with ac- 
cused through the mails for the sole purpose of ob- 
taining evidence upon which to base the prosecution 
is admissible.1?_ Where the particular portions of the 
writing claimed to be obscene are marked, other por- 
tions thereof cannot be read in evidence;!? nor can 
clauses of alleged similar character be read from 
other books by way of illustration.t? Proof of the 
subsequent commission of another crime!‘ or of the 
representation for chastity of the addressee of the 
letter alleged to be nonmailable?® is irrelevant and 
inadmissible. General rules relating to admissibility 
of evidence to show motive or intent!® apply in 
prosecutions for sending obscene matter through the 
mails.1? 

Weight and sufficiency of the evidence is governed 
by general rules.1S The elements of the offense+® 
must be proved beyond a reasonable doubt;*° but 
they may be proved by circumstantial as well as di- 


(2d) 86. (2) In a prosecution for dy Pred Of 
sending through the United States 

mails an obscene letter written in| 19 
Chinese, the proper method of plead- 
ing would be either to set out the 


[a] 
To show that 


POST OFFICE 


Ss. v. North, 
See Criminal 


Evidence held sufficient: 
defendant had knowl- 


[§§ 206-208 


rect evidence.?! 

[§ 207] 1. Instructions; Questions for Court and 
Jury. (General rules*? apply to the giving and re- 
fusing of instructions in prosecutions for this of- 
fense.?° 

Questions for court and jury. In accordance with 
general principles,** as a general rule, in prosecutions 
for sending obscene, lewd, or lascivious matter 
through the mails, the question whether or not matter 
is “obscene,” “lewd,” or “lascivious” is one for the 
jury, under appropriate instructions from the court 
as to the meaning of these terms as contemplated by 
the statute under which the indictment was framed.?° 
Nevertheless, it is for the court to determine in the 
first instance whether matter claimed to have been 
obscene, lewd, or lascivious is capable of having such 
tendency ;7° and if it has no such tendeney,?? or could 
not by any reasonable interpretation be held to come 
within the prohibition of that statute,?* the court 
may so instruct the jury as a matter of law. A ver- 
dict for accused should not be directed if there is 
evidence to support the charge.?°® 

[§ 208] 2. Information as to Obtaining Obscene, 
Lewd, or Lascivious Matter. It is made an offense 
by statute to give information directly or indirectly, 
where, how, from whom, or by what means, any 
obscene, lewd, or lascivious book, pamphlet, picture, 


184 Fed. 151. 
Law §§ 1559— 


Q) 


SCt 998 mem, 58 L. ed. 1581 mem]; 
Winters v. U. S., 201 Fed. 845, 120 
CCA 175 [certiorari den 229 U. S. 
614 mem, 33 SCt 773 mem, 57 L. ed. 
1352 mem]; Konda v. U. S., 166 Fed. 


Chinese characters in the letter and 
to allege the English translation, or 
to allege that the letter was in Chi- 
nese and also allege the English 
translation thereof. Lau Fook Kau 
Ve Urs, supra. 
5. See Criminal Law §§ 947-1999. 
6. See Criminal Law §§ 993- 1004. 
fa] Burden is on prosecution to 
show that defendants or their agents 
deposited or caused to be deposited 
the paper containing the objection- 
able matter in the post office for 
mailing; that defendants knew that 
the paper contained objectionable 
matter; and that the publication was 
obscene, lewd, lascivious, or inde- 
cent. U.S. v. Bebout, 28 Fed. 522. 
7. See infra text and notes 9-17. 
8. See infra text and notes 19-21. 
9. Dunlop v. U. S., 165 U.S. 486, 


UUESOtesT >. 41. sed. -7993,o"hyomies 
Pub Coy Vie Uw saaell Meds 338554 128 
CCA 47. ; 

{a] Thus, in a prosecution for 


sending certain nonmailable pictures 
throug’h the mails, evidence of cer- 
tain words and dialogue appearing 
above and below the pictures, which 
was both identifying and characteriz- 
ing, was admissible, in order that the 
jury should fully understand the na- 
ture of the picture complained of. 
Tyvomies “Pub. Cow v0 U.S., 211 Med: 
385, 128 CCA 47. 

10. See supra § 194. 

11. Andrews v. U. S., 162 U. S. 420, 
16 SCt 798, 40 L. ed. 1023, 

Ce MUR euaT Bennett, 24 F. Cas. No. 
14,571, 16 Blatchf. 338. 

13. U. S. v. Bennett, supra. 

4s) sacver vi. Ui. S., 87 Fed. 329, dL 
CCA 1. See Toothman v. U. S., 203 
Fed. 218, 121 CCA 424 (testimony of a 
witness as to statements made by 
defendant admitting improper rela- 
tions with a married woman, having 
no connection with the offense 
charged, is prejudicial error). 

15... Robbins’ v. U. S., 229 Fed. 987, 
144 CCA 269 (the statute has regard 
only to the character of the letter, 
and not to the character of the person 
to whom it is addressed). 

16. See Indictments and Informa- 
tions §§ 244-246 


edge that newspaper mailed contained 
nonmailable matter. Tresca v. U. S., 
3 EF. (2d) 556: (2) Tol show that de- 
fendant was the person who mailed 
the obscene letters. Dampier v. U. 
Sip acts ee 22h) Psi29: (3) To sustain 
conviction see Lau Fook Kau v. U. S., 
34 BF. (2d) 86; Lynch v. U. S., 285 Fed. 
162; MacFadden v. U. S., 165 Fed. 51/5 
91 CCA 89, 
19. See supra §§ 184-191. 


20. U.S. v. Bebout, 28 Fed. 522. 
[a] Thus it must be shown be- 
yond a reasonable doubt: (1) That 


defendants or their agents deposited, 
or caused to be deposited, the paper 
containing the objectionable matter 
ne the post office for mailing. U. S. 

Bebout, 28 Fed. 522. (2) That de- 
faudancs ‘knew that the paper con- 
tained the objectionable matter. U. 
S. v. Bebout, supra. (3) That the 


publication was obscene, lewd, lasci- 
vious, or indecent. U. S. Vv. Bebout, 
supra 

21.” Tyomies: Pub “Cor v.eU.ISa all 


~ 3889, L283 °CCAY 47 
Law § 1566. 

[a] Thus the fact that defendant 
deposited the paper containing the 
objectionable matter may be proved 
by circumstantial, as well as by di- 
rect, evidence. Tyomies Pub. Co. v. 
Gin She Alb a ateye he RiSiai yw STRAS S GKOUN ahy/ 
(where a corporation publishing a 
newspaper and itS manager were in- 
dicted for sending certain nonmail- 
able pictures through the mails, it 
was not necessary, in order to sus- 
tain a conviction of the manager, 
that the government prove that he 
personally deposited the papers con- 
taining the alleged nonmailable pic- 
tures in the mails, the jury being au- 
thorized to find such fact from all 
the circumstances, including proof 
that the pictures were printed in the 
paper of which he was business man- 
ager 
he superintended). 

22. See Criminal 


See Criminal 


Law . §§ 2353- 


2496. 

23. Dunlop v. U. S., 165 U. S. 486, 
17 SCt 375, 41 L. ed. 799; Botsford 
vy. U. S., 215 Fed. 510, 132 CCA 22 


[certiorari den 234 U. S. 763 mem, 34 


and the publication of which | 


91, 92 CCA 75, 22 LRANS 304; Shep- 
ard /v. “U.)S:,"'160 > Med) 584, 87) Cx 
486 [certiorari den 212 U. S. 571, 29 
SCt 682, 53 L. ed. 655]. 


24. See Criminal Law §§ 2272— 
2352. 

25.. Rosen wv. U. 'S.,. 161 .U. Ss 295 
16 SCt 434, 40 L. ed. 606; Dysart v. 
U. S., 4 FB. (2a) 765 [rev on other 
grounds 272: U. S. 655, 47 SCt 234, V1 
L. ed. 461]; Parish v. U. S., 247. Fed. 


40, 159 CCA 258; U.S. v. Kiauder; 
240 Fed. 501; Botsford v. U. S., 215 
Fed. 510, 132 CCA 22 [certiorari den 
234 U. S. 763 mem, 34 SCt 998 mem, 
58 L. ed. 1581 mem]; Tyomies Pub. 
Com wow: /So S21 Wed. 938 seal ese Oe 
47; U. S. v. Kennerley, 209 Fed. 119; 
Knowles v. U. S., 170 Fed. 409, 95 CCA 
579; Konda v. U. S., 166 Fed. 91, 92 
CCA 175, 22 LRANS 304; MacFadden 
Ve U.S. 0 Conmede bles ON CCA 89 [cer- 
tiorari den 214 10h Se 511, 29 SCt 693, 
53) ye eds A062 AU a Sov Musgrave, 
160 Fed. 700; Demolli v. U. S., 144 
Fed. 363, 75 CCA 365, 6 LRANS 424, 
7 AnnCas 121; U.S. v. Smith, 45 Fed. 
47.65, “U.S! iv. Harmon, 45 Fed. 414 
[rev on other grounds 50 Fed. 921]; 
Us Ss vy. Clarke.38 Ned. 5007 Us Sev: 

Davis, 38 Fed. 326; U.S. v. Benniete 


24 eRe Cas = Not 14, b71,- 16 Blatcht: 
3385) Ue Si, Vs Barreiro, 5 Porto Rico 
Fed. 227. 

26.) Rosenrv.. Unis, 161s Uh Samoa 
16 SCt 434, 40 L. ed. 606; Dysart v. 
U. S., 4 F. (2d) 765 [rev on other 
grounds 272 U. S. 655, 47 SCt 234, 71 
L. ed. 461]; Us. S. v. Dempsey, "188 
Fed. 450; Knowles v. U. S., 170 Fed. 
409,295 CCAS S(9") Uy S. va O'Donnell, 
165 Fed. 218. 


[a] It is within province of court 
to construe the objectionable docu- 
ment so far as necessary to decide 
whether a verdict establishing its ob- 
scenity would be set aside as against 
evidence and reason. U.S. v. Smith, 


45 Fed. 476. 
27. ROSEN VM Ss LOLe We amor 
‘06. 
Inec., 197 


16 SCt 434, 40 L. ed. 

28. . S. v. Journal Cos 
Fed. 415. 

29. Dunlop v. U. S., 165 U. S. 486, 
TESCO tes to 4 | mba we as 799; Dysart v. 
UsqiSa es F, (2a) 765 [rev on other 


—_——S— hs 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 208-209] 


writing, or other publication of an indecent char- 
acter may be obtained. by depositing or causing to be 
deposited for mailing or delivery any written or 
printed ecard, letter, or circular, containing such in- 
formation.®° The gist of the offense is the mailing of 
matter giving information of the character therein 
designated.** The offense is complete when a letter 
or circular giving such information is deposited in 
the mail.??. The letter or circular giving the informa- 
tion need not describe the objectionable matter or 
state its character;** it is sufficient if the writing, 
although unobjectionable on its face,** gives informa- 
tion as to where matter of the character specified 
in the statute can be obtained.?® Nor is it necessary 
that an unlawful intent should exist as to any par- 
ticular matter in regard to which the statute pro- 
hibits informatien to be given through the mails.?¢ 

Indictment.** While it is proper in an indictment 
for this offense that the card, circular, or letter giv- 
ing the information should be so described or set out 
as “to identify the offense,*® it is not necessary that all 
the words constituting the information should be 
pleaded with the particularity used in eases for libel 
and forgery.*° It will be sufficient to describe the 
character of the information and leave further dis- 
closures to the introduction of evidence.*® It is not 
necessary to allege that an unlawful intent existed as 
to any particular objectionable matter*! or to allege 
ownership or possession of the objectionable matter 
since this is not an offense under the statute,*? al- 
though an allegation of ownership is proper merely 
as the statement of a fact tending to interpret a let- 
oe U. S. 655, 47 SCt 234, 71 
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40. Grimm v. U. S., 156 U. S. 604, 
ed 
Gignae v. U. S., 113 Fea. 197, 52 CCA 
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ter.4° And it is not necessary to allege that the in- 
formation was given to one who inquired for or de- 
sired it,** or that the letter actually conveyed the pro- 
hibited information to a particular person or per- 
sons.*5 

[§ 209] 3. Information as to Preventing Concep- 
tion or Procuring Abortion—a. In General. The 
statute makes it an offense to mail a written or 
printed ecard, circular, book, pamphlet, advertisement, 
or notice*® of any kind giving information directly 
or indireetly*7 where, how, or from whom, articles 
designed or intended to prevent conception or pro- 
eure abortion may be obtained, or where or by whom 
any act or operation for producing abortion will be 
performed, or how conception may be prevented or 
abortion produced.*® The statute is violated where 
one sends through the mail information as to where 
articles to prevent conception or to produce abortion 
may be obtained,*® or information as to where and 
by whom any act by any person of any kind for pro- 
curing or producing an abortion will be done or per- 
formed.®° 

Knowledge and intent. To render one liable for 
mailing information as to where articles to prevent 
conception might be obtained, it is sufficient that the 
articles specified were designed, adapted, and in- 
tended for that purpose, whereupon defendant would 
be presumed to know that the articles were nonmail- 
able.6! And an intent to violate the statute need not 
be apparent from the matter mailed;>?- a letter, 
though innocent on its face, may convey the pro- 
hibited information.® 


118 CCA 408; Bates v. U. S., 10 Fed. 
92, 10 Biss: 70; W.-S. v. Kelly, 26.8: 
Cas. No. 15,514, 3 Sawy. 556. 

{a] Definition of “abortion.”—In 


550; De 


L. ed 609) 15. SCE, 270, 239 12 
30. USCA tit 18 § 334. 
81. Grimm v. U. S., 156 U.S. 604, 
15, SCt 470, 39 L..-ed.. 550. 
32. U. S. v. Grimm, 50 Fed. 528] referred to in the letter, or 
Fath. 156)... S.1.604, 15° SCE 4705539. Li. 
ed. 550]. 
Bo. 113 Fed. | indictment. 


De Gignac v. U. S., 
TOT D2eCCA: 71. 

34. De Gignac v. U. S., supra; U. 
S. v. Grimm, 50 Fed. 528 [aff 156 U. 
S. 604, 15 SCt 470, 39 L. ed: 550]. 

“However innocent on its face it 
{the letter] may appear, if it con- 
veyed, and was intended to convey, 
information in respect to the place or 
person where, or of whom, such ob- 
jectionable matters could jbe obtained, 
it is within the statute.” Grimm v. 
U.S; 156-0. S: 604; 608, 15 SCt 470, 
39 L. ed. 550. 

{a] Extrinsic evidence.—W here 
the letters complained of, to a casu- 
al reader, appear to be harmless, the 
government is entitled to allege and 
prove by extrinsic evidence that they 
in fact give information concerning 
obscene “pictures or literature, and 
were so intended. U. S. v.-Grimm, 50 
Hed. 523. [aff 156 U.S. 604, 15, SCt 
470, 39 L. ed. 550]. 


35. See cases supra note 34. 

Analcgous decisions see infra § 209 
note 53. 

36. Grimm v. U. S., 156 U. S. 604, 


609, 15 SCt 470, 39 L. ed. 550. 

“Tt. is enough that in’ a certain 
place there could be obtained pictures 
of that character, either already 
made and for sale or distribution, or 
from some one willing to make them, 
and that the defendant, aware of this, 
used the mails to convey to others 
the like knowledge.” Grimm v. U. 
S., supra. 

37. Generally see Indictments and 
Informations 31 C. J. p 548. 


ss.. ‘Grimm v..U..S., 156° U.S. 604, 
1b SC 470, 39. L. ed. 550. 

39. De Gignac v. U. S., 113 Fed. 
TOG dow OC AY TM, 

[a] Forms of indictments.— 


Grimm Vv. U. S:, 156 U.S. 604, 15 SCt 
470, 39 L. ed. 550; De Gignac v. U. S., 
1138 Fed! 197, 52° CCA’ 71. 


“Tt does not follow that everything 
concern- 
ing which information is given there- 
in, should be spread at length on the 
On the contrary, it is 
sufficient to allege its character and 
leave further disclosures to the intro- 
duction of evidence. It may well be 
that the sender of such a letter has 
no single picture or other obscene 
publication or print in his mind, but, 
simply knowing where matter of an 
obscene character can be obtained, 
uses the mails to give such informa- 
tion to others.” Grimm v. U. S., su- 
pra. 

[a] Effect of setting out letter in 
full.—tIf the indictment sets out in 
full the language of the letters which 
form the basis of the prosecution and 


they do not on their face purport to 
give information such as the statute 
the other extrinsic facts upon which 
the government relies to show that 
nounced by the statute. Us Saewv. 
Grimm, 45 Fed. 558. 
UsS 256 Us S: 604, 
15 SCt 470, 39 L. ed. 550. 
42. De ‘Gignac Vite Ua (Ss, 
43. Grimm v. U. S., 156 U. S. 604, 
15 .SCt, 470, 39 I. ed. 550: 
113 Fed. 
Toews OCA Tal 
45. iss 
What constitutes ‘no- 
tice.’”—A written slip of paper with- 
formation as to how an article de- 
signed to prevent conception may be 
meaning of the statute, although not 
volunteered, but sent in reply to a let- 
S. v. Foote, 25 F. Cas. No. 15,128, 13 
Blatehf. 418. 
No. 15,514, 3 Sawy. 556. 
48. USCA tit 18 § 334. 


prohibits, the pleader should set out 
they convey the information de- 
41. Grimm v. 
113 Fed. 
UOTE Da CCA TE 
44. De Gignac v. U. S., 
v. Grimm, 45 Fed. 558. 
46. [a] 
out address or signature, giving in- 
obtained, is a ‘‘notice’ within the 
ter asking for the information. U. 
47. See U. S. v. Kelly, 26 &: Cas. 
49. Ackley v. U. S., 200 Fed. 217, 


applying the national statute to an 
alleged offensive use of the mails 
at a named place, it is immaterial 
what the local statutory definition of 
“abortion” is. The word “abortion” 
in the national statute must be taken 
in its general medical sense. Bours 
v. U. S., 229 Fed. 960, 144 CCA 242. 

50. Bours Venere SLD te met aS 
v. Breinholm, 208 Fed. 492. 

51. U.S. v. Currey, 206 Fed. 322. 

See cases infra note 53. 

53. Bours v. U. S., 229 Fed. 960, 
144 CCA 242; U.S. v. Breinholm, 208 
Fed. 492; Kemp v. U. S., 41 App. (D. 
Cc.) 539, 51 LRANS 825.° For analo- 
gous decisions see supra § 208 note 35. 

{a] Thus (1) the single word 
“yes” if charged and proved to have 
been written and mailed in answer to 
an inquiry whether the writer would 
perform an abortion would be suffi- 
cient. Bours v. U. S., 229 Fed. 960, 
144 CCA 242. (2) So an advertise- 
ment, “Women’s Diseases A Special- 
ty,’ may be proved to have been 
used and understood as meaning that 
he will perform a certain definite 
abortion or an abortion for any wo- 
man in trouble. Bours v. U. S., su- 
pra. (3) And the word “rupture’’ 
may be shown to have been abortion 
to the knowledge of both parties. U. 
S. v. Kline, 201 Fed. 954. 

[b] Construction of reply letter.— 
(1) An obscure reply letter should be 
interpreted in the light of the letter 
to which it is a reply, in ascertain- 
ing whether it comes within the stat- 
ute making it an offense to send 
through the mails a letter giving in- 
formation as to how or where an 
abortion may be procured. Kemp v, 
U. S., 41 App. (D. CGC.) 539, 542, 543, 51 
LRANS 825. (2) For the purpose of 
determining whether a reply letter 
gave information as to where or how 
an abortion could be procured so as 
to render it nonmailable, the test is 
whether the letter, considered. with 
the one to which it was a reply, gave 
the addressee information upon which 
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Inducement to mail information. Where one 
mails matter within the prohibition of the statute, it 
is not material whether the inducement to do so was 
sent to him by mail or otherwise.°4 

Description of articles. It is not necessary that 
the matter mailed, giving information as to where or 
from whom articles for the prevention of conception 
or the production of abortion may be obtained, should 
indicate any particular article or thing or its proper- 
ties.5> It will be sufficient that accused states in the 
matter mailed that the remedies can be furnished by 
_him and where and under what circumstances they 
ean be obtained.®® 

Efficacy of article or possibility of legitimate use. 
It is not a defense to a prosecution for sending mat- 
ter through the mail giving information as to where 
articles to prevent conception may be procured that 
the article would not be effective for that purpose®? 
or that the article may have a legitimate use.°® 

Completion of offense. The offenses of sending 
through the mails information as to where articles 
to prevent conception may be obtained,®® or as to 
how or where or by whom an abortion may be pro- 
eured,®° are complete when the matter containing the 
information is deposited for mailing.®! 

Decoy letters. It is not an objection to a convic- 
tion for sending through the mail matter containing 
information as to preventing conception or procuring 
abortion that the matter was sent in response to a 
decoy letter written by a government officer or 
agent,®” or even by a private citizen desirous of en- 
forcing the law;°* that the letter was never delivered 
to the sender or any other person;** or that, by rea- 
son of the fact that the information was sent in re- 
“sponse to a decoy letter signed by a fictitious name, 
it could never have reached the person addressed.°®° 
’ And where the decoy letter is sent by a government 
officer, it is immaterial whether he acted on his own 
initiative or upon complaints from others.*® 
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[§§ 209-210 


Who liable. If a person uses the mails to give in- 
formation that he elects, intends, or is willing to per- 
form an illegal abortion he i is guilty, although he does 
not expressly or impliedly bind himself to operate.° 
But while no obligation, promise, or assurance is es- 
sential,°® there must be the indication of a positive 
intent that the act will be done and not merely that 
it may perhaps be performed.°® 


[§ 210] b. Indictment for Giving Information, Etc. 


—(1) As to Prevention of Conception. In accordance 
with well settled rules governing indictments gen- 
erally,*° an indictment for mailing a letter con- 
taining information where, or from whom, articles in- 
tended to prevent conception may be obtained‘! must 
contain averments of the facts which constitute the 
offense intended to be charged so certain and specific 
that accused not only may know the particular charge 
against him,*? but may be able to prove a judgment of 
conviction or acquittal in bar of a second prosecu- 
tion arising out of the same facts;7? and, if the in- 
dictment satisfies this requirement, it is sufficient.*4 
While the indictment must state what the article con- 
sisted of,*° if several articles are mentioned in the 


indictment, it need not specify or allege which of 


them is relied upon for conviction.7® It is sufficient 
to allege that accused knew that the letter mailed 
gave the prohibited information,*? and it is not nec- 
essary to allege that accused knew that the articles 
described therein were nonmailable where the indict- 
ment shows that they were designed and adapted and 
intended for preventing conception.7® As it is the 
mailing of the letter’® that is denounced by the stat- 
ute and not the writing of it or causing it to be writ- 


ten, it is unnecessary to allege that defendant wrote 


the letter or caused it to be written.8° Nor is it 
necessary to allege that the letter containing the in- 
formation was ever delivered to any person;*? it will 
be sufficient for the indictment to show that it was 
deposited in the post office and was thus mailed for 


he could act intelligently. Kemp v. 
U. S., supra. (3) And a Jetter read- 
ing, “Your letter received and would 
say it would cost about two hundred 
& would have to stay here one week,” 
when interpreted in the light of a 
letter to which it was a reply and 
which stated that the writer had 
got a girl in trouble and that, “if you 
ean and will take this matter for 
us and relieve the girl of her 
trouble, will you please let me know 
what it will cost and about how long 
she would have to stay,’ comes with- 
in the provision making it an of- 
fense to send through the mails a 
letter giving information as to how 
or where an abortion may be pro- 
cured, the interpretation being con- 
firmed by the testimony of a detective 
who interviewed the writer of the re- 
ply letter, as to its subject matter. 
Kemp v. S., supra. 

. Ules:, 200 Fed. 217; 


U. S. v. Kelly, 26 F. Cas. No. 


15,514, 3 Sawy. 566. 

ise om ae Kelly, 26 F. Cas. No. 
15,515, 2 Sprague 77%. But see U. S. 
Vv. Pupke, 133 Fed. 248 (which holds 
that the article designed to prevent 
conception must be specifically de- 
scribed). 

57. Ackley v. U. S!,'200 Fed. 217, 
118 CCA 403; Bates v. U. S., 10 Fed. 
92, 10 Biss. 70. 

Ackley v. U. S., 200 Fed, 217, 
118 CCA 403. 


59. Ackley v. U. S., supra. 
60. Kemp v. U.S., 41 ae (D. C.) 
539, 51 LRANS 825 


61. See cases supra notes 59, 60. 


62. Bates v. U. S., 10 Fed. 92, 10 
Biss. 70; Kemp v. U. S., 41 App. (D. 
CO.) d39e ol VANS S25 

[a] ‘Limitation of rule has been 
recognized where the decoy letter 
“solicited” the use of the mails for 
transmission of the prohibited mat- 
ter by inclosing postage stamps for 
a reply. U.S. v. Adams, 59 Fed. 674. 

68. Ackley y. U. S., 200 Fed. 217, 
118 CCA 403. 

64. Ackley v. U. S., ra. 

65. Kemp v. U. S., “1 oe (GD ROR) 
639,51 LRANS 825: 

66. Kemp v.'U. S., 

67. “Bours *v.. Le Se 
144 CCA 242, 


supra 
229 Fed. 960, 


68. Bours v. U. S., supra. 
69. ‘Bourseyv. UU, (S:, supra. 
70. See Indictments and Informa- 


tions § 180 


71. See supra § 209. 

72. U.S. v. Pupke, 133 Fed. 243. 

73. Floren v. U. S., 186 Fed. 961, 
oe CCA 577; U.S. v. Pupke, 133 Fed. 

[a] Indictment not satisfying 


rule.—An indictment which charges 
defendant with depositing on a day 
named in the United States mail a 
letter containing information where 
and of whom articles intended to pre- 
vent conception could be obtained, 
addressed to a person named at Gosh- 
en, Ind., but which contains no copy 
of the letter, no averment that it is 
so indecent as to be unfit to be spread 
upon the record of the court, and no 
allegation of its date, of the name 
signed to it, of the place where it 
was mailed, or of any words, figures, 
or marks which it contains, whereby 


it can be identified, does not state 
the facts which constitute the of- 
fense charged with such clearness 
and certainty as to enable defendant 
to avail himself of a conviction or 
acquittal thereon in defense to a sec- 
ond prosecution for the same offense, 
and it is insufficient in the face of a 
motion in arrest of judgment. Floren 
v. U. S., 186 Fed. 961, 108 CCA 577. 


74. Pilson V...U. S..249) Beds) 328; 
161 CCA 336. 
[a] . Indictment held sufficient.— 


An indictment satisfies the foregoing 
requirements which sets forth the 
crime with reasonable certainty, and 
where it advises defendant of the 
time and place of mailing the letter 
and sets forth the letter in extenso. 
A eee v. UsS.,;, 249) Bed. 328; t6i. COM 


75. U.S. v. Currey, 206 Fed. 322; 
U. S. v. Pupke, 133 Fed. 243. 

[a] Thus an indictment charging 
that defendant deposited in the mails 
a letter which advertised and de- 
scribed certain articles in a manner 
calculated to lead another to use and 
apply them to prevent conception was 


enecient U. S. v. Currey, 206 Fed. 
76. U.S. v. Currey, supra. 
77. U. S. v. Currey, supra. 
Kier Mes) We Currey, supra (in these 


circumstances he is presumed to 
know that they were nonmailable, the 


law imposing that knowledge on 
him). 

79. See supra § 209. 

80. U.S. v. Currey, supra 

81. Ackley v. U. S., 200 Fed. 21%; 
118, CCA 403. 


See ee ee Pe Pee a ie ee ee a ae epee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 210-214] 


delivery, since the deposit for mailing constitutes the 
offense.®? 

[§ 211] (2) As to Obtaining Articles for Procur- 
ing Abortion. An indictment for mailing a letter giv- 
ing information where, how, and from whom, might 
be obtained an article for the procuring of abor- 
tion®* must in some way identify the letter to the end 
that accused may be informed of the nature of the 
charge,** and that a Judgment may be pleaded in bar 
to a second prosecution for the same offense;’* and 
for that purpose, the letter should be set out in the 
indictment®® or a sufficient reason given for not doing 
so;8* but it is not necessary that the letter set out be 
such that a stranger would know it gave the informa- 
tion,®* or that the indictment should contain ex- 
planatory matter to show that it gave the informa- 
tion.8® To constitute the offense, it is not necessary 
that the article should be at the place designated.®° 

Rules relating to variance between allegations and 
proof in criminal proseeutions generally®! apply in 
prosecutions for the offense under consideration.” 

[§ 212] (3) As to Where or by Whom Abortion 
May Be Had. An indictment for giving information 
through the mails as to where or by whom any act or 
operation for procuring or producing abortion will 
be done or performed®* must charge that words in 
a letter mailed, not apparently conveying such mean- 
ing, were intended to give such information,®* and 
must allege such matters as to justify the charge.®® 
An indictment for this offense is fatally defective in 


charging that accused by his letter intended to give 


information only as to where or by whom an abor- 


tion “might” be produced, not as to where or by 
82. Ackley v. U. S., supra. [a] 


83. See supra § 209. 
84 U.S. v. Tubbs, 94 Fed. 356. 
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Variance not fatal.—( 1 ) In 
prosecutions of this character the 
gravamen of the offense is not the 96. 
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whom it “would” be produced,®® and in failing 
to allege facts that would support a_ construc- 
tion of the letter as conveying and intending to con- 
vey information that the act would be performed.®* 
An indictment which charges that accused knowing- 
ly deposited in the post office a letter, giving in- 
formation as to where an abortion could be per- 
formed, sufficiently charges that accused knew of the 
contents of the letter.°® 

Duplicity.°® An indictment, alleging that accused 
mailed a letter giving information where, how, of 
whom, and by what means articles designed and in- 
tended “for the prevention of conception or for the 
procuring of abortion” might be obtained, does not 
charge two offenses. 

[§ 213] c. Evidence. General rules? 
prosecutions for these offenses.* 

[§ 214] 4. Articles Designed To Procure Abor- 
tion or Prevent Conception. To constitute a viola- 
tion of the statute making it an offense to mail arti- 
cles designed for procuring abortion or preventing 
conception,‘ it is sufficient that the article, when de- 
posited, was put up in a form, and described in a 
manner, calculated to insure its use to prevent con- 
ception or procure abortion, by anyone desiring to 
accomplish that result, and into whose hands it might 
fall.5 Accused cannot show, in defense, that the arti- 
cle deposited in the mail would not in fact have any 
tendency to prevent conception or procure abortion, 
and that its harmless character was known to him 
when he deposited it.6 The offense is complete when 
such objectionable matter is knowingly deposited in 
the mail.” 


apply in 


ficient certainty to withstand a de- 
murrer. U.S. vy. Kline, 201 Fed. 954. 
Bours v. U. S., 229 Fed. 960, 


85. U. S. v. Tubbs, supra. 

ja] Averments held sufficient to 
show wherein letter gave information 
where, or from whom, or by what 
means, articles designed to produce 
abortion could be obtained. Clark v. 
U. S., 202 Fed. 740, 121 CCA 209. 

[b] Indictment held sufficient.— 
U. S. v. Somers, 164 Fed. 259. 

86. U. S. v. Tubbs, 94 Fed. 356; 
U. S. v. Kaltmeyer, 16 Fed. 760, 5 
McCrary 260. 

87. See cases supra note 86. 

{a] As for instance (1) that the 
Jetter was too obscene to be spread 
upon the record (U. S. v. Tubbs, 94 
Fed. 356; U.S. v. Kaltmeyer, 16 Fed. 
760, 5 McCrary 260); (2) or that the 
matter was too voluminous to be 
copied, without great inconvenience 
(U. S. v. Kaltmeyer, supra). 

ss. U. S. v. Breinholm, 208 Fed. 
492. 

{a] Reason is that, however in- 
nocent on its face the letter may ap- 
pear, if it conyeyed and was intended 
to convey information in respect of 
the place, or person, where, or of 
whom, the objectionable information 
could be obtained, it is within the 
statute. U.S. v. Breinholm, 208 Fed. 
492, 493. 

s9. U.S. v. Breinholm, supra. 

“It does not follow that everything 
referred to in the letter, or concerning 
which information is given therein, 
should be spread at length on the 
jndictment. On the contrary, it is 
sufficient to allege its character and 
leave further disclosures to the in- 
troduction of evidence.” Grimm y. 
We Si, 156° U.S: 604, 609) 15. SCt 470; 
39 L. ed. 550 [quot U.S. v. Breinholm, 
supra]. 

90:9 U; S: v. Bott, 24 F. Cas. No. 
14,626, 11 Blatchf. 346. 

91. See Indictments and Informa- 
tions §§ 451-481. 

92. See cases infra this note. 


writing of the letter, but the deposit- 


| ing of it in the mail, and the question 


of variance between the language of 
the letter charged and the one proved 
need not therefore be determined by 
the strict rule which is sometimes in- 
voked in cases of forgery, fraudulent- 
ly procuring an indorsement of a 
promissory note, or other kindred 
crimes, where the offense relates di- 
rectly to the instrument relied upon. 
Kemp vy. U. S., 41 App. (D. C.) 539, 
541, 51 LRANS 825. (2) And no fatal 
variance exists between the allegation 
in the indictment of the sending of 
a letter reading, “It would cost about 
two hundred and have to stay here 
one week,” and a letter introduced in 
evidence, reading, ‘It would cost 
about two hundred & would have to 
stay here one week.’’ Kemp vy. U. S., 
supra. 

93. See supra § 209. 

94. Bours v. U. S., 229 Fed. 960, 
144 CCA 242. 

95. Bours v. U. S., supra. 

[a] Indictment held sufficient to 
charge offense.—An indictment 
charged that defendant, a physician, 
having received a letter from H stat- 
ing that a young lady had become 
pregnant, and requesting to know by 
return mail whether defendant could 
relieve her and as to defendant’s 
charges, did pursuant to such request 
deposit in the mail, addressed to H, 
a letter entitled “Hernia,” and, after 
acknowledging receipt of H’s com- 
munication, advised that he could see 
defendant any day during the current 
week ‘“‘concerning your rupture” and 
talk the matter over, alleging that 
defendant then and there well knew 
that the letter contained information 
where and by whom an act or opera- 
tion for the procuring of an abortion 
would be done and performed. It 
was held that the indictment stated 
an offense under the statute with suf- 


144 CCA 242. 

97.4 SOULS. Uo eSu 

98. Stayton v. U. S., 
129 CCA 568. 

99. Generally see Indictments and 
Informations § 820 et seq. 

1. Lee v. U. S., 156 Fed. 948, 84 


2. See Criminal Law §§ 947-1999. 

3. See cases infra this note. ‘ 

[a] Mailing matter giving infor- 
mation as to procuring abortion.— 
(1) On a prosecution for giving in- 
formation concerning how, or where, 
an abortion might be procured, in 
violation of a statute making this an 
offense (see supra § 197), the fact 
that a letter, innocent on its face, 
gave such information, may be proved 
by extrinsic facts (Kemp v. U. S., 41 
App. (D. C.) (559, 51 LRANS' 825). 
(2) In a prosecution of a physician 
for depositing in the mail a letter in- 
forming H how he could have an 
abortion performed, evidence as to a 
conversation between defendant and 
H, when he called at defendant’s of- 
fice pursuant to the letter, in which 
defendant, after inquiring the age, 
condition, and residence of the fe- 
male, agreed to perform the operation 
for Seventy-five dollars and the board 
of the girl in a private family, where 
defendant insisted she should go, and 
enjoining that the girl must not talk, 
because if she did she would likely 
get all the parties into trouble, was 
uae aks U. S. v. Kline, 201 Fed. 


[b] Evidence held sufficient to 
sustain conviction for using the mails 
to give information from whom con- 
traconceptives might be procured. 
aan v. U.S., 249 Fed. 328, 161 CCA 


pra. 
13 Fed. 224, 


4 USCA tit 18 § 334. 

Das Sn, Vian DOG 24 Be Case NOs 
14,626, 11 Blatchf. 346. 

& U.S. v. Bott, supra. * 


fue, UpusaiNes BOLL, Supra. 
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[§ 215] 5. Indecent, Libelous, Defamatory, or 
Threatening Matter on Envelopes, Wrappers, or 
Postal Cards*—a. In General. By statute it is made 
a eriminal offense for any person knowingly to de- 
posit or cause to be deposited in the mail matter upon 
the envelope or outside cover or wrapper of which, 
or any postal card upon. which, any delineations,® 
epithets, terms, or language of an indecent,'® lewd, 
lascivious, obscene, libelous, scurrilous, defamatory, 
or threatening!! character, or calculated by the terms 
or manner or style of display and obviously intended 
to reflect injuriously upon the character or conduct 
of another,!? is written or printed, or otherwise im- 
pressed or apparent.t® The offense defined by this 
statute is distinct and separate from that considered 
above in §§ 185—-195.14 

Object, validity, and construction of statute. The 
statute is intended to operate as a protection against 
delineations or words which will convey or imply in- 
sult, threat, or harm to the person addressed, operat- 
ing either directly in injuring his feelings, or indi- 
rectly by attracting the notice of other persons, and 
raising injurious inferences,’° and also to protect the 
government from being made a tool or assistant in 
the exposure of the matter therein described.t® The 
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[§ 215 


protection concerning the mail service contained in 
this statute is clearly within the purview of con- 
gress"? and is not objectionable as denying or abridg- 
ing freedom of speech.18 The statute, being of a 
penal character, should be strictly construed,® and 
there can be no extension of the statute by construe- 
tion beyond its terms.2° Both the purpose and the 
terms of the act fairly construed must appear to 
have been violated to sustain a charge.?? 

Truth or falsity of statement. Inasmuch as a 
prosecution under the statute does not proceed as one 
for libel, it is immaterial whether the objectionable 
language be true or false.?? 

Malice. And it is also immaterial whether ac- 
cused was actuated by public spirit or private mal- 
ice.?8 

Envelope, cover, wrapper, or postal card. To ren- 
der matter nonmailable as being of libelous, seur- 
rilous, defamatory,?* or threatening character,?® or 
as being calculated and obviously intended to reflect 
injuriously on the character or conduct of another,?® 
this fact must be apparent from an inspection.of the 
envelope, cover, wrapper, or postal card on which it 
is written. The design and intent must appear from 
that, and not from extrinsic facts averred or 


8. Publication of libel by: 
Post cards and envelopes see 

and Slander § 182. 

Sealed or unsealed letters see Libel 

and Slander § 181. 

9. [a] “Delineation” signifies rep- 
resentations expressed otherwise than 
by language. Therefore the sending 
through the mail by a_ collection 
agency of dunning letters, inclosed in 
black envelopes, addressed in white 
letters, the purpose of which was 
universally known to the post-office 
employees, is a “delineation,” within 
the act. U.S. v. Dodge, 70 Fed. 235. 

10. [a] “Indecent” language.— 
(1) Language which is merely rude, 
impolite, or not in good taste (U.S. 
v. Davis, 38 Fed. 326), (2) or which 
is coarse, unbecoming, or even pro- 
fane (U. S. v. Smith, 11 Fed. 663), 
is not within the meaning of the act. 
(3) On the other hand, obvious in- 
decency of thought or expression ac- 
cording to the common sense should 
not escape the penalty of the statute. 

: v. Davis, supra. (4) And the 
use of expressions too vulgar for quo- 
tation by the court, the indecency of 
which are disguised by the use of an 
initial letter, is within the statute. 
U.S. ve, Davis) ‘supra. 

1l. [a] Language held threaten- 
ing.—A postal card reading: “It is 
with regret that I once more ask you 
to take your choice. I will vindicate 
myself if I live. The truth, and the 
whole truth must come out,” contains 
language of a “threatening” charac- 
ter, within the meaning of the United 
States postal laws. Griffin v. Pem- 
broke, 64 Mo. A. 263. See also cases 
infra § 216. 

{b] Extraneous evidence is not ad- 
missible to show that the language of 
a postal card, on its face threatening 
or abusive, was not so intended by 
the sender, or so understood by the 


Libel 


sendee. Griffin v. Pembroke, 64 Mo. 
A. 263. 
12. [a] Language obviously in- 


tended to reflect injuriously upon 
character and conduct.—(1) An en- 
velope, on which there was printed in 
large red characters the statement 
that a reward would be paid to any 
person who kidnapped the ex-gover- 
nor of the state and returned him to 
the authorities of the state, amounts 
to an i«ssertion that the ex-governor 
was charged with a crime and a fugi- 
tive from justice, and was clearly 
calculated and obviously intended to 


reflect injuriously upon his character 
and conduct, and the mailing of it was 
an offense under the statute. War- 
ren v. U. S., 183 Fed. 788, 106<CCA 
156, 33 LRANS 800. (2) And such 
is the case where a postal card on 
which is written “You are sharp, all 
of you are on the beat” is mailed. U 

v. Davis, 38. Fed. 326, 327. (3) 
For another decision in which it was 
held that language on a post card, 
which was not set out in the opinion 
because too lascivious and filthy to 
spread upon the record, was obvious- 
ly intended to reflect injuriously on 
the character or conduct of a woman 
to whom they were 
Griftintive U.S: 248ibeds 6160 cecA 
146. (4) On the other hand, the word 
notorious,’ when written on the 
outside of a letter, after the name of 
the person addressed, as_ follows: 
“Room 32, Pease House, Front St., 
City, The Notorious,” is not ‘“obvious- 
ly intended to reflect injuriously up- 
on the character or conduct of an- 
other.” U.S. wi Jarvis, 59 Wed 357. 
(5) The abbreviation “pros.” written 
on an envelope after the name of 
the addressee of the letter, although 
known to the writer and to the ad- 
dressee as disclosed by the contents 
of the letter to mean prostitute and 
to charge immorality, but which ab- 
breviation as to all others might have 
a proper and innocent signification, 
did not make the sender guilty of an 
offense under the statute because it 
was not obviously intended to reflect 
injuriously upon the character or con- 
duct of another. U. S. v. Davidson, 
244 Wed. 523. (6) For other decisions 
see infra § 216. 


13. USCA tit/18 § 335. 
14. Botsford v. U. §.,.215 Med. 510) 
512, 182 CCA 22 [certiorari den 234 


U. S. 763 mem, 34 SCt 998 mem, 58 
L. ed. 1581 mem] (‘broadly consid- 
ered, and apart from mere definition 
of what is designed to be excluded 
from the mails, the first [statute] re- 
lates to forbidden matter which may 
or may not be concealed from view by 
any sort of nonoffending inclosure, 
and the second to forbidden matter 
displayed on an “envelope or outside 
COVErE OL sWrapDeY lee cemOL mei y, 
postal card’’). 

15. In re Barber, 75 Hed. 980; U. 
S. v. Nathan, 61 Fed. 936. 


16.0 UO.) S.31. Uchiyama, 3. Hawaii 
Fed. 431. 
[a] As otherwise expressed, 


addressed see: 


is as though the government said that 
for the public welfare it had assumed 
the duty and function of public mail 
carrier, and for that very reason re- 
fused to have the exposed portions 
of the mail thus carried stained or 
degraded contrary to the dignity of 
the government by such prohibited 
delineations, epithets, terms or lan- 
guage.” . S. v. Uchiyama, 3 Hawaii 
Fed. 431, 434. 

17. In re Barber, 75 Fed. 980. 

1s. Warren v. U. S., 183 Fed. 718). 
106 CCA 156, 33 LRANS 800. 

192. Ur Sov. Blliotty 52 Med esone 
And see Statutes [36 Cyc 1183]. Com- 
pare In re Barber, 75 Fed. 980 (the 
statute should receive the utmost 
liberality of construction within the 
rules of criminal jurisprudence to 
purge the mails of injurious and im- 
proper uses). 

_ 20. See cases supra note 19; 
infra note 21. 

21. U.S. v. Higgins, 194 Fed. 539,. 
543; In re Barber, 75 Fed. 980; U.S. 
v. Dodge, 70 Fed. 235; U.S. v. Elliott, 
51 Fed. 807. 

“Laws which create crime ought to 
be so explicit that all men subject to. 
their penalties may know what acts 
it dis atheir, duty.to avoid: 93... Bes 


and 


‘fore a man can be punished, his case 


must be plainly and unmistakably 
within the statute.” U.S. v. Higgins, 
supra [quot U. S. v. Brewer, 139 U. 
S. 278, 288, 11 SCt 538, 35 L. ed. 190]. 

fa] Evidence connecting accused 
with offense.—Where the cards put 
in evidence displayed characteristic 
instances of misspelling, it was com- 
petent to prove other writings of de- 
fendant’s, containing identical errors 
in spelling, for the purpose of con- 
necting defendant with the cards 
which formed the subject of the 
charge. U. S. v. Chamberlain, 25 EF 
Cas. No. 14,778. 12 Blatchf. 390. 

22. Warren v. U. S., 183 Fed. 718,. 
160 CCA 156, 38 LRANS 800. 

23. Warren v. U. S., supra. 

24. U.S. v. Nathan, 61 Fed. 936; 
U. S. v. Durant, 46 Fed. 753. 

{a]. Thus a letter in which the 
person to whom it is addressed is 
called a “lying son of a bitch” in- 
closed in a sealed envelope, does not 
render the sender liable under the. 


statute. U.S. v. Durant, 46 Fed. 753. 
ae Griffin v. Pembroke, 64 Mo. A. 


26. U.S. v. Davidson, 244 Fed. 523: 


“it U.S. v. Brown, 43 Fed. 135 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 215-217] 


shown.?7 According to some decisions the statute 
cannot be extended by construction to cases where 
there is no outside wrapper or cover at all, even 
though such eases may be*within the reason and pol- 
icy of the statute,?° and it has accordingly been held 
that a newspaper’® or cireular’®® without a wrapper, 
the address being written on the paper or cireular 
itself, of a sevrrilous and defamatory nature, and so 
folded as to expose the same to view, is not non- 
mailable matter within the statute; but there is au- 
thority direetly to the contrary.*! And it has been 
held that a string or cord wrapped around papers or 
other mailable matter with a tag attached thereto for 
the purpose of writing the address is an outside wrap- 
per within the meaning of the statute ;°? and that the 
writing of any of the matter prohibited by the statute 
on such tag is written upon an outside wrapper and 
subjects the writer to the penalty provided by the 
statute.*? 

Contents of letter or package. The other elements 
of the offense being present, the contents of the en- 
velope or wrapper, upon which the prohibited matter 
appears, are immaterial.*?% 

[§ 216] b. Mail Matter from Creditors and Col- 
lection Agencies. The statute®* covers mail matter 
from ereditors and collection agencies addressed to 
debtors and bearing externally visible charges or 


27. U. S. v. Brown, supra; Griffin 
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on the outside to a person would lead 
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imputations of habitual refusal to pay debts, threats 
of suits, ete.,?> not alone because it is of a threaten- 
ing character, but because it is calculated and ob- 
viously intended to reflect injuriously upon the char- 
acter and conduct of others,?® whether upon a let- 
ter®” or a postal eard.?® 

[§ 217] 6. Matter Tending To Incite Arson, Mur- 
der, Etc. While, in the absence of statute so pro- 
viding, the mailing of matter counseling murder, ar- 
son, or treason may not constitute an offense against 
the United States,°® by statute it is now made an of- 
fense against the United States to mail matter of a 
character tending to incite arson, murder, or assas- 
sination.t® In construing this statute, it has been 
held that, if articles in a newspaper sent through the 
mails have a tendeney to incite murder or assassina- 
tion, it is not necessary to constitute the offense to 
show any specific intent on the part of accused in 
writing, publishing, or mailing them,*! or that ac- 
cused knew that the articles were of a character tend- 
ing to incite murder or assassination,*? he being con- 
fessedly familiar with the contents thereof. 

Indictment. Where an indictment alleges that a 
newspaper contained matter of a character to incite, 
in the minds of persons reading the same, murder 
and assassination, and also sets out the objectionable 
language in full, the additional particular averment 


the fact that, in addition to threat- 


v. Pembroke, 64 Mo. A. 263. 

23. U.S. v. Higgins, 194 Fed. 539; 
U. S. v. Gee, 45 Fed. 194. 

[a] As otherwise expressed, the 
statute applies only to matter ex- 
hibited upon an inclosed wrapper or 
cover, and’ not to matter which is 
contained in the body of the thing 
mailed. U.S. v. Gee, 45 Fed. 194. 


29. U.S. v. Higgins, 194 Fed. 539. 
80. 7 US. *vieGee; 45. Mediw1 94. 

31. U.S. v. Burnell, 75 Fed. 824. 
[a] Thus it was held that, when 


the outside pages of a publication, al- 
though of the same color as the rest 
of the publication, overspread or 
overlay the publication, such pages 
may be considered an “outside cover” 
within the meaning of the statute. 
U.S. v. Burnell, 75 Fed. 824. 


s2. U. S. v. Uchiyama, 3 Hawaii 
Fed. 431. 
33. U.S. v. Uchiyama, supra. 


32%. U. S. v. Anderson, 268 Fed. 
6 


[a] Indictment is not insufficient 
because it does not allege that the 
envelope contained ‘‘mailable matter.” 
U. S. v. Anderson, 268 Fed. 696. 


69 


34. See supra § 215. 

35. U. S. v. Prendergast, 237 Fed. 
Are (Up. Suva Dodge, 70. Bed (230; 
awe Sinith «69. beds Olin Os 1: 
vy. Simmons, 61 Fed. 640; U._S. v. 
Brown, 43 Fed. 135; U. S. v. Bayle, 


40 Fed. 664, 6 LRA 742. 

36. See cases supra note 35; 
infra this note. ‘ 

87. See cases infra this note. 

[a] Dunning letters.—(1) The 
sending of a respectful dunning let- 
ter in an envelope with the name of 
a collection agency printed thereon 
in black, neither large nor unusual, 
but of a size and character quite com- 
mon to business envelopes, is not an 
offense under the statute. In re 
Barber, 75 Fed. 980. (2) But it has 
been held that mailing a letter in- 
closed in an envelope, on which the 
words “Excelsior Collection Agency” 
are printed in very large full-faced 
capital letters, which occupy more 
chan half the envelope, and are so 
placed as to be entirely separate from 
the direction to return to the sender, 
is a violation of the statute. U.S. 
v. . Brown, 43 Fed. 135, 136 (“The 
sending of letters with those words 


[49 C. J.—76] 


and 


‘ 


to the inference that the character, 
or conduct, or both, of the person 
sent to, in respect to the fulfillment 
of pecuniary obligations, was such 
as to make the sending necessary or 
justifiable, unless they should be so 
restricted by connection with other 
words as to show that they were 
used for directions to return if not 
called for, or other legitimate pur- 
pose, not referring to the person ad- 
dressed’). (3) And that where the 
proprietor of a collection agency 
adopted a method of proceeding by 
which, on failure of debtors to pay 
on first demand, a dunning letter was 
sent through the mails inclosed in a 
pink colored envelope, and if this 
did not receive a favorable response 
another letter was sent inclosed in a 
black envelope addressed in white 
letters, the use of such envelopes was 
a ‘delineation’ within the meaning 
of the statute, and that the question 
whether the effect was to reflect in- 
juriously upon the character or con- 
duct of the addressee was a question 
for the jury upon a trial for violation 
of the statute. U. S. v. Dodge, 70 
Fed. 235. 

[b] Whether effect of inclosing 
letters in pink envelope and black 
envelope addressed in white letters 
as dunning letters was to reflect in- 
juriously upon the character or con- 
duct of the addressee was a question 
for the jury. U.S. v. Dodge, 70 Fed. 

3315) 
See cases infra this note. 

[a] Postal cards.—(1) According 
to some decisions it is not an _ of- 
fense under the statute to notify a 
debtor on a postal card that, if the 
debt is not paid, legal steps will be 
taken for its collection. This, it was 
said, was not language of a “‘threat- 
ening character’ and obviously in- 
tended to reflect injuriously upon the 
character of another. U.S. v. Elliott, 
51 Fed, 807. (2) But other decisions 
hold to the contrary (U. S. v. Pren- 
dergast, 237 Fed. 410; U.S. v. Bayle, 
40 Fed. 664, 6 LRA 742), (3) the view 
being taken that the law was intend- 
ed to inhibit people from writing to 
others on open postal cards threat- 
ening them with suit (U, 8. v. Pren- 
dergast, supra). (4) So also a postal 
card may be brought within the pro- 
hibition of the statute by reason of 


ening suit, it contained other matter. 
U.S. v. Prendergast, supra (where the 
contents of the postal card were as 
follows: ‘Your breach of stipulation 
has caused this case against you to 
be again placed in the hands of the 
proper officials for serving of sum- 
mons and complaint—this was held 
up since Aug. 2d and was to be held 
until 18th inst.—you will find same 
directed to you at proper address this 
time and no nonsense will be tolerat- 
ed as before.” The court considered 
the card was intended to reflect on 
the character of the addressee); U. 
S. v. Smith, 69 Fed. 971. (where a 
postal card sent by a creditor to his 
debtor demanding payment of a note 
stated “You have been fighting time 
all along. . . I will garnishee and 
foreclose. But I do so dislike to do 
this if you will only be half white.” 
This the court considered to be mat- 
ter of a threatening and defamatory 
character within the statute); U. S. 
v. Simmons, 61 Fed. 640 (where the 
contents of the postal card were as 
follows: “I see, very plainly, that 
you do not intend to pay any atten- 
tion to my letters, or your agree- 
ments. I propose to get Bal. due on 
that claim. I shall wait no longer, 
but will see what can be done.” The 
court said that this was obviously 
intended to reflect upon the character 
and conduct of the person addressed). 
(6) On the other hand a postal card 
containing the words, ‘Please call 
and settle account, which is long past 
due, and for which our collector has 
called Several times, and oblige,” is: 
not within the prohibition, as the 
language cannot be said to be threat- 
ening or offensive to the person ad- 
dressed, or such as to attract public 
notice. U. S. v. Bayle, supra. 
39. 26 Op. Atty.-Gen. 555. 

40. USCA tit 18, § 334. j 
[a] Whether or not matter tends 
to incite murder or assassination is 
a question for the jury. Magon v. 

U. S., 248 Fed. 201, 160 CCA 279. 
[b], Evidence held sufficient to 
sustain a conviction for using the 
mails for the transmission of matter 
declared nonmailable by Espionage 
Act. Shaffer v. U. S., 255 Fed. 886. 
41. Magon y. U. S., supra. 
42. Magon vy. U. S.; supra. 
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that it was so nonmailable is not required.4# And an 
indictment, alleging that accused knowingly, will- 
fully, unlawfully, and feloniously deposited in the 
post office a newspaper containing matter intended to 
incite murder and assassination, is sufficient, with- 
out specifically alleging that he knew that the paper 
eontained matter intending to incite murder and as- 
sassination** or comprehended its import.*® 

[§ 218] 7. Matter Containing Threat To Injure or 
Take Life of President. To constitute a violation of 
the statute which makes it an offense for any person 
knowingly and willfully to deposit or cause to be 
deposited for conveyance any letter, paper, writing, 
print, missive, or document containing “any threat 
to take the life of or to inflict bodily harm upon the 
President of the United States,’’4® it is necessary 
that the, writer intended that the letter be communi- 
cated to the president and thereby influence his ac- 
tion.** 

[§ 219] 8. Mailing or Delivery of Nonmailable 
Matter with Intent To Kill or Injure Another. The 
statute relating to the offense of depositing for mail 
or delivery by mail of certain nonmailable matter 
with intent to kill or injure another*® creates two 
distinet offenses, one of which consists in depositing 
or causing to be deposited the nonmailable matter,*® 
and the other in delivering it or causing it to be de- 
livered.®° 

Indictment. Where the offense charged is deposit- 
ing, or causing to be deposited for mailing and deliv- 
ery, poison with intent to kill, ete., a designated per- 
son, it is not necessary to allege that the letter de- 
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posited for mailing was sent to any particular per- 


son, or at what point or post office it was addressed.®°+ 
Where the offense alleged in the indictment is caus- 
ing to be delivered by mail poison to a designated 
person with intent to injure him, it is sufficient to 
show a violation of the statute in this regard.°? The 
indictment may also be so drawn as to include both 
offenses.°? A conviction under the statute cannot be 
had on an indictment charging a violation of a postal 
regulation relating to the transmission through the 
mails of a composition containing poison, but held 
insufficient because the regulation was beyond the ju- 
risdiction of the postmaster-general.>* 

[§ 220] 9. Matter in Furtherance of Scheme or 
Artifice To Defraud, Etc.5®—a. Provisions, Validity, 
and Purpose of Statute. The statute making it an 
offense to use the mail in furtherance of schemes or 
artifices to defraud®® is a valid exercise of the con- 
stitutional power of congress,’ and is not in contra- 
vention of any provision of the federal constitu- 
tion.®® Congress may forbid the use of the mails in 
furtherance of the scheme denounced by the statute, 
although it is without power to forbid the scheme it- 
self,°® and it may make each putting of a letter in a 
post office a separate offense without rendering the 
statute objectionable on the ground that it infringes 
the constitutional prohibition of inflicting cruel and 
unusual punishment.°®° The purpose of the statute 
was to prevent the use of the mails in aid of schemes 
and artifices to defraud others of their money and 
property.°? / 

[§ 221] b. Gist of Offense. The gist of the of- 


56. 


tion for mailing poisoned candy with 
Kerr 
Murray v. U. S., 247 


supra. 


43. Magon v. U. S., supra. t 2 a 
44. Magon v. U. S., supra. ene kill or injure another. 
45. Magon v. U. S., supra. Analo-| Vv. U. S., supra; 

gous decisions see supra § 199. Fed. 874, 875, 160 CCA 96. 
46. USCA tit 18 § 89. 50. Murray v. U. S., supra. 
47. U.S. v. French, 243 Fed. 785. de ere ¥,U; s. i 
[a] Letter not within statute.— 


The mailing of a letter stating “if 
the german people can pay $20,000.00 
for Wilson ['the President of the 
United States] wholesale fires, or sol- 
dier poisoning answer yes... . 

have an invention that will destroy 
an entire fleet, Navy without a noise 
or shot, I can burn cities and poison 
thousands. I am not crazy or a faker 


but can produce the goods lets get to- 


gether’ is not an offense under the 
statute. U.S. v. French, 243 Fed. 785. 
48. USCA tit 18 § 340 (whoever 


shall knowingly deposit, or cause to 
be deposited, for mailing or delivery, 
or who shall knowingly cause to be 
delivered by mail according to the di- 
rection thereon, or at any place to 
which it is directed to be delivered, to 
the person to whom it is addressed, 
anything declared by this section to 
be nonmailable, whether transmitted 
in accordance with the rules and reg- 
ulations authorized to be prescribed 
by the postmaster-general or not, 
with the design, intent, or purpose to 
kill, or in anywise hurt, harm, or in- 
jure another, shall be fined or im- 
prisoned, or both). 

49. Murray v. U. S., 247 Fed. 874, 
160 CCA 96. 

[a] Poisoned candy; evidence.— 
(1) In a prosecution for mailing a 
quantity of poisoned candy with in- 
tent to injure or kill another, the ad- 
mission in evidence of a typewriting 
machine, which an expert testified 
was used in addressing the package, 
is not error, where it was shown that 
the machine was owned by a brother- 
in-law of defendant, and that de- 
fendant had access thereto. Kerr vy. 
Un Soll He (20d) 227) [eertiorarisvden 
271 U. S. 689 mem, 46 SCt 689 mem, 
70 L. ed. 1153 mem]. (2) Evidence 
was held sufficient to sustain convic- 


indictment 
was drawn under the provisions of 
the statute which provides a penalty 
against ‘whoever shall knowingly de- 
posit or cause to be deposited for 
mailing and delivery,’ and not under 
that provision which provides a pen- 
alty against one who ‘shall knowing- 
ly cause to be delivered by mail ac- 
cording to the direction thereof,’ ete. 
These provisions are separate and 
distinct; the first fixing a penalty 
against one who deposits or causes 
to be deposited, while the second pro- 
vides a penalty against whoever de- 
livers or causes to be delivered, ete.” 
Murray v. U. S., supra. 

52. Estabrook v. U. S., 28 F. (2d) 
150. To same effect Kerr v. U. S., 
11 F. (2d) 227 [certiorari den 271 U. 
S. 689 mem, 46 SCt 639 mem, 70 L. 
ed. 1153 mem]. 

53. Kerr v. U. S., supra (an in- 
dictment charging that defendant fe- 
loniously, and with intent to injure 
A, deposited in the United States 
mails for delivery a quantity of poi- 
son contained in pieces of candy ad- 
dressed to A, and defendant caused to 
be delivered to A by the post-office 
department, a quantity of poison ‘in 
pieces of candy addressed in the same 
manner, sufficiently charges a viola- 
tion of the statute). 

54. Bruce v. U. S., 202 Fed. 98, 103, 
120 CCA 3870 (‘*when the _ pleader 
pleaded a violation of a regulation of 
the Postmaster General, we must pre- 
sume that permission had been grant- 
ed by him to transmit through the 
mails the article in question, and that 
a violation of the regulation was all 
that was intended to be charged. 
Plaintiffs in error were entitled to 
presume the same thing’’). 

55. Exclusion from mails of mat- 
ter intended to be used to defraud see 
supra §§ 95, 99-105. 


USCA tit 18 § 338 (whoever, 
having devised or intending to devise 
any scheme or artifice to defraud or 
for obtaining money or property by 
false pretenses, or promises to sell, 
furnish, or procure for unlawful use 
any counterfeit money, or any scheme 
or artifice to obtain money by or 
through correspondence by what is 
commonly known as the “sawdust 
swindle” or - “counterfeit money 
fraud,” or by dealing or pretending to 
deal in “green articles,” ‘‘green coin,” 
“green goods,” etc., shall for the pur- 
pose of executing such scheme or 
artifice or attempting so to do, place 
or cause to be placed in the mails any 
letters, writing, etc., to be sent or de- 
livered by the post-office establish- 
ment, or shall take or receive any 
such therefrom, shall be fined or im- 
prisoned, or both). 

57. Badders v. U. S., 240 U. S. 391, 
36 SCt 367, 60 L.° ed. 7063 “U. Sitvs 
Loring, 91 Fed. 881. 

Constitutional power of congress 
to establish post offices and _ post 
roads as including as a necessary in- 
cident the right to determine what 
ees be carried in the mails see supra 

58. Badders v. U. S., 240 U. S. 391, 
36 SCt 367, 60 L. ed. 706; New v. U. 
S., 245 Fed. 710, 158 CCA 112 [certio- 
rari den 246 U. S. 665 mem, 38 SCt 
334 mem, 62 L. ed. 928 mem]. 

59. Badders v. U. S., 240 U. S. 391, 
36 SCt 367, 60 L. ed. 706. 2 

60. Badders v. U..S., supra. 

61. U.S. v. Goldman, 207 Fed. 1002 
Laff 220 Fed. 57, 185 CCA 625]; Mc- 
Carthy v. U. S., 187 Fed. 117, 110 CCA 
547; U. S. v. Ryan, 123 Fed. 634; 
Milby v. U. S.,.120 Fed. 1, 57 CCA 
2; ULS: vw Loring, 91 Med: (88d sue 
S. v. Flemming, 18 Fed. 907. To same 
effect.’ "Uy Siiv.) Horman, sas Bear 
780 [aff 116 Fed. 350, 53 CCA 570 (cer- 
tiorari den 187 U. S. 641 mem, 23 SCt 
841 mem, 47 L. ed. 345 mem)]. 

[a] As otherwise expressed, the 
purpose of the statute is to protect 
the public against all intentional .ef- 
forts to despoil and prevent the post 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 217-221 * 


+ 


ei 


q 


»mem]; 


v. Ryan, 123 Fed. 634; 


. 


§§ 221-223] 


fense is not the scheme to defraud,®? or the devising 
thereof,°* or the fraudulent design which is merely 
an element of the offense,®* but the use, or attempted 
use, of the mails in execution of the scheme;®* and 
the mailing of a letter in execution of the unlawful 
scheme constitutes the corpus delicti.®® 

[§ 222] c. Elements of Offense—(1) In General. 
The present statute®’ is broader in its provisions than 
those of the former statute,®® and the elements of the 
offense under the later statute are: 
devised, or intended to be deyised, to defraud or for 
obtaining money or property by means of false or 
- Second, the placing in the 
post office a letter, postal card, circular, pamphlet, 
writing, package or advertisement, for the purpose 


fraudulent pretenses.®°® 


POST OFFICE 


exist.72 


the reality; 


First, a scheme | token.74 


[§ 223] (2) Devising Scheme or Artifice. 
word ‘‘devise” as used in the statute,7* it is said, con- 
veys the idea of being devious, contriving, 
ous; ascheme or plan whose.appearance differs from 
an artifice, trick, false pretense or 
To sustain a conviction, there need not be 
a scheme definitely devised in the first instance with 
respect to the particular instruments of fraud’® or 
the particular proposed victims ;7° it is sufficient if, 
after the devising of a scheme of general features, it 
is shown that, in the execution thereof, particular 


[49 C.J.] 1203 


While both of these elements must be present to sus- 
tain a conviction,*! the offense is complete and a con- 
viction authorized if both elements are shown to 


The 


disingenu- 


of executing such scheme, or attempting to do so.7° | instruments and particular victims were developed 


office from being used to carry _such 
efforts into effect. Durland v. U. S. 
161 “Us ‘Sh 306): 16 sSCt 508) 40 i. ed. 
709; Schwartzherg nie Bie cr 241 Fed. 
348, 154 CCA 228. 

{b] Distinction stated.—The gist 
of conspiracy is the agreement (see 
Conspiracy § 5) while the offense of 
using the mails to defraud is the 
prosecution of a fraudulent purpose 
toward the execution or fulfillment 
whereof the mail is used. Schwartz- 
berg v. U. S., 241 Fed. 348, 154 CCA 
228. 

Conspiracy to use mails for fraud- 
ulent purpose see Cepspiaey § 27. 

62. Brady v. U. S., 24 F. (2d) 405, 
59 ALR 563; MacKnight v. U. S., 263 
Fed. 832 [certiorari den 253 U. S492 
mem, 40 SCt 586 mem, 64 L. ed. 1029 
mem]; Mounday v. U. S., 225 Fed. 
965, 140 CCA 93 [certiorari den 239 
U. S. 645 mem, 36 SCt 167 mem, 60 L. 
ed. 484 mem]; Erbaugh y. U. S8., 173 
Fed. 433, 97 CCA _ 663. 

63. _Baker v. U. S., 10 F. (2d) 60; 
Sandals v. U. S., 213. Fed.. 569,130 
CCA 149" 

64. Whitehead v. U. S., 245 Fed. 
385, 157 CCA 547 [certiorari den 245 
U. 8. 670 mem, 38 SCt 191 mem, 62 L. 
ed. 540 mem]. 

Gon vaW. o v. Herzig, 26 F. (2d) 487; 
Munch ve Ws. 24 Be (2a) 15185 "Braz 
Use 24 FB. la 405, 59 ALR 
‘Freeman v. U. S., 20 F. (2d) 748; 
F. (2d) 421: 


ie 

04 reértlorayi 
granted 273 U. S. 685 mem, 47 SCt 244 
mem, 71 L. ed. 839 mem, ‘and rev on 
other grounds 274 U. S. 220, 47 SCt 
582, 71 lL. ed. 1009]; Baker v. U. =) 
10 F. (2d) 60; Chew v. U. Sirk) 
(2d) 348; Redmond v. U. Se 8 BF, (oa) 
24; Olsen v. U. S., 287 Fed. S05) y= 
ron Vi"U..8s) 273 Fed. 769 [certiorari 
den 257 U. S. 653 mem, 42 SCt 94 
mem, 66 L. ed. 418 mem]; Savage v. 
U. S., 270 Fed. 14 [certiorari den 257 
U. S. 642 mem, 42 SCt 52 mem, 66 L. 
ed. 412 mem]; MackKnight v. U. S., 
263 Fed. 832 [certiorari den 253 U. S. 
492 mem, 40 SCt 586 mem, 64 L. ed. 
1029 mem]; Whitehead v. U. S., 245 
Fed. 385, 157 CCA 547 [certiorari den 
245 U. S. 670 mem, 38 SCt 191 mem, 
62 L. ed. 540 mem]; Bowers v. U. S., 
244 Fed. 641, 157 CCA 89; Moffatt v. 
UW! Sh" 232-Med. 522)146"CCA 480; 
Mounday v. U. S., 225 Fed. 965, 140 
CCA 93 [certiorari den 239 U..S. 645 
mem, 36 SCt 167 mem, 60 L. ed. 484 
Colburn v. U. S., 223 Fed. 590, 
139 CCA 136 [certiorari den 239 U. S. 
643 mem, 36 SCt 163 mem, 60 L. ed. 
483 mem]; Sandals v. U. S., 213 Fed. 
569, 130 CCA 149; Gould v. U. S., 209 
Fed. 730, 126 CCA 454; Stockton v. U. 
S., 205 Fed. 462, 123 CCA 530, 46 LRA 
NS 936; Horn v. U. S., 182 Fed. 721, 
105 CCA 168 [certiorari den 219 U.S. 
585 mem, 31 SCt 470 mem, 55 L. ed. 
347 mem]; Erbaugh v. U. S., 173 Fed. 
433, 97 CCA 663; Lemon v. U. S., 164 
Fed. 953, 90 CCA 617; Brooks v. U. S., 
146 Fed. 223, 76 CCA 581; O’Hara v. 
G.S:,; 129: Med. -551,. 64-CCA*81> US: 
Milby v. U. 


S L20 Med. 1, 57 CCA. 21; Horman 
v. U. S., 116 Fed. 350, 53 CCA 570 
[certiorari den 187 U. S. 641, 23 SCt 
841, 47 L. ed. 345]; Milby v. U. S., 
109: Fed: 638, 48 CGA 574; U. S. v 
Jones, 10 Fed. 469, 20 Blatchf. 235. 

Skt 1S tnt act, and that alone, 
which confers jurisdiction upon the 
courts of the United States to punish 
authors of fraudulent schemes.” Ol- 
sen v. U. S., 287 Fed. 85, 89. To same 
effect Lemon v. U. S., 164 Fed. 953, 90 
CCA~ 61% 

66. U.S. v. Jones, 10 Fed. 469, 20 
Blatchf. 235. 


67. See supra § 220 note 56. 
68. Smith v. U. S., 208 Fed. 131, 
125 CCA 353; U. S. v. Goldman, 207 


foci, 1002 [aft 220 Fed. 57, 135 ‘CORK 


[a] Under earlier statute the ele- 
ments. of the offense of using the 
mails to defraud were: First, the de- 
vising, or intending to devise, a 
scheme or artifice to defraud; sec- 
ond, ‘the opening or intending to open 
correspondence or communication 
with some other person, or inciting 
such person to open correspondence, 
by means of the post-office depart- 
ment, with the one devising the 
scheme; third, in pursuance of the 
scheme, putting a letter or packet in 


the mail, or taking one out. Durland 
Vie Un See Lote SaOOOw On SO Obmo OS. 
40 lL. ed. 709; Stokes v. U. S., 157 U. 


Se 1S Golo SC lol woo 1a cede Oe We 
S. v. Hess, 124 U.S. 483, 8 SCt°571, 
otal ed 516" Exp. Henny, . 1235 Ur 
S. 372, 8 SCt 142, 31 L. ed. 174; Smith 
Vv. U.) S-na0o. weds 131, 1125. CCA “353 
Ex p. King, 200 Fed. 622; Rimmer- 
man v. U. S., 186 Fed. 307, 108 CCA 
885 [certiorari den 223 U. S. 721 mem, 
32 SCt 523 mem, 56 L. ed. 6830 mem]; 
Horn v. U. S., 182 Fed. 721, 105 CCA 
163 [certiorari den 219 U. S. 585 mem, 
31 SCt 470 mem, 55 L. ed. 347 mem]; 
Humes v. U. S., 182 Fed. 485, 105 CCA 
158s osteriv. U; Spl 7 si ned, 165, 101 
CCA 485; Erbaugh v. U. S., 173 Fed. 
433, 97 CCA 663; U.S. v. Smith,’ 166 
; U. S. v. Dexter, 154 Fed. 
Brooks v. U. S., 146 Fed. 223, 
76 CCA 581; Brown v. U. S., 143 Fed. 
60, 74 CCA 214 [certiorari den 202 
U.. S. 620 mem, 26 SCt 765 ecient oy 
L. ed. 1174 mem]; Miller v. U. S., 
Fed. 337, 66 CCA ‘399; Milby Vv. a 
S., 109 Fed. 688, 48 CCA 574; i 
Ve Us 5.5 207 sed. 6975 °46 CCA 588; 
Packer v. U. S., 106 Fed. 906, 46 CCA 
35; U.'S: ve Loring, 91 Fed. 881: U. 
S. v. Sauer, 88 Fed. 249; U.S. v. Bern- 
ard, 84 Fed. 634; Culp v. U.S., 
S908 212 OCA 294° NU, Sh ve ong, 
Fed. 348; U.S. v. Harris, 68 Fed. 347; 
U. S. v. Durland, 65 Fed. 408 [aff 161 
U. S. 206, 16 SCt 508, 40 L. ed. 709]; 
Weeber v. U. S., 62 Fed. 740; U.S. 
v. Beatty, 60 Fed. 740; U.S. v. Smith, 
45 Fed. 561; U.S. v. Staples, 45 Fed. 
195; U. S..v. Finney, 45 Fed. 41) -U. 
S. v. Ried, 42 Fed. 134; U.S. v. Mitch- 


ell, 36 Fed. 492, 1 LRA 796; U.S. 
v. Watson, 35 Fed. 358; U.S. v. Hoef- 
linger, 33 Fed. 469; U.S. v. Wootten, 


29 Fed. 702; U. S. v. Flemming, 18 
Fed. 9073.°U."S: v." Stickle; 15 ~~ Fed: 
798; U. S. v. Jones. 10 Fed. 469, 20 


Blatchf. 235; Brand v. U. S., 4 Fed. 
394, 18 Blatchf. 384. 

69. U. S. v. Young, 232 U. S. 155, 
34 SCt 303, 58 L. ed. 548; Barnes v. 
C2 20 F, (2d) 61 [certiorari den 
278 U. S. 607 mem, 49 SCt 12 mem, 73 
L. ed. 533 mem]; Freeman vy. U. &., 
20 FF. (2d) 748; Morris v. U. Soot: 
(2a) 785 [certiorari den 270) U.. S- 
640 mem, 46 SCt 205 mem, 70 L. ed. 
775 mem]; Tucker v. U. Ss. 5 KF. (2d) 
818; Garvey v. U. S., 4 F. (2d) 974; 
Olsen: v.. UsyS:,. 287, Medes 853. Mac- 
Knight v. U. S., 263 Fed. 832 [certio- 
rari den 253 U. S. 492 mem, 40 SCt 586 


mem, 64 L. ed. 1029 mem]; U.S. v. 
Smith, 262 Fed. 191; Robins v. U. See 
262 Fed. 126; Neal Anth S., 245 Fed. 


Oreos CCA 112 [certiorari den 246 
U. S. 665 mem, 38 SCt 334 mem, 62 
L. ed. 928 mem]; Bowers v. A HS 
244 Wed. 641, 157 CCA 89; Farmer v. 
U. S., 223 Fed. 903, 139 COA 341 [cer- 
tiorari den 238 U. S. 688 mem, 35 SCt 
940 mem, 59 L. ed. 1500 mem]; Stern 
v. .U...8., 223 Fed: 762,139 CCA. 292: 
Belden v. U. S., 223 Fed. 726, 139 
CCA: 256; U. S. v. Farmer, 218 Fed: 
229; U.S. v. Goldman, 207 Fed. 1002 
[aff 220 Fed. 57, 135 CCA 625]; Stock- 
tony. Ui. 'S.. 205 Medi 14627 123 CCA 
530, 46 LRANS 936; Horn vy. U. S., 182 
Fed. 721, 105 CCA 163 [certiorari den 
219 U. S. 585 mem, 31 SCt 470 mem, 
55 L. ed. 347 mem]. 

70. See cases supra note 69. 

71. Freeman vy. U. S., ae 
748; Garvey a U.S.) 4d) or 
Bowers v. U. S., 244 Fed. 641, 157 CCA 
89; Belden v. a S., 223 Fed. 726, 139 
CCA 256; Stockton y. U. S., 205 Fed. 
462, 123 CCA 530, 46 LRANS 936. 

72. Morris v. U. S., 7. EB. (2d)" 785 
[certiorari den 270 U. S., 640 mem, 
46 SCt 205 mem, 70 L. ed. 775 mem]; 
New v. U. S., 245 Fed: 710, 158 CCGA 
112 [certiorari den 246 U. S. 665 mem, 
38 SCt 334 mem, 62 L. ed. 928 mem]: 
Farmer v. U. S., 223 Fed. 903; 139 
CCA 341 [certiorari den 238 U. §. 638 
mem, 35 SCt 940 mem, 59 L. ed. 1500 
mem]; Belden v. U. S., 223 Fed. 726 
139 CCA Pasa ADEs v. Young, 21 
Fed. 267; U. S. v. Goldman, 207 Fed. 
1002 [aft 220 Hed. 57, 185 CCA 625]; 
Facts Nae iG Ssh ee Fed. 101, 96 CCA 


178. See supra § 220 note 56. 

74 Stockton v. U. S., 205 Fed. 462, 
123 CCA 530, 46 LRANS 936. 

75. U. S. v. Farmer, 218 Fed. 929. 

[a] Scheme _ to sell counterfeit. 
money.—Under the statute (see supra 
§ 220 note 56) providing, among oth- 
er things, that whoever, having de- 
vised any scheme to sell counterfeit 
money, shall, for the purpose of ex- 
ecuting the scheme or attempting so 
to do, use the United States mails, it 
is not necessary to establish a scheme 
to defraud. Streep v. U. S., 160 U. S. 
128, 16 SCt 244, 40 L. ed. 365 (the 
statute applying to one who devises 
either “a scheme to defraud” or “a 
scheme to sell counterfeit money’’). 

76. Bonfoey v. U. S., 252 Fed. 802, 
164 CCA 642; U. S. v. Farmer, 218 
Fed. 929; U.S. v. Jones, 10 Fed. 469, 
20 Blatchf. 235. 

[a] Reason is that the party de- 


1204 [49 C.J.] 
and the use attempted to be made of them.77 Where 
a person who devised a scheme to defraud by use of 
the mails prior to the enactment of the statute con- 
tinued his scheme thereafter, his continuance con- 
stitutes a devising of a scheme after the taking ef- 
fect of the statute.78 It is immaterial that the 
scheme to defraud was originally devised more than 
three years prior to the indictment, where overt acts 
in furtherance of the scheme were committed within 
that period.*® 

[§ 224] (3) Intent To Defraud. To bring a case 
within the operation of the statute, an intent to de- 
fraud must exist,°° and this intent must exist at the 
time the mails are used in furtherance of the scheme 
to defraud.*+ An intent to defraud cannot be found 
in any mere expression of honest opinion as to qual- 
ity® 2 or as to future performance,** nor a mere puff- 
ing or exaggeration in respect to articles possessing 
substantial merit if within proper or reasonable 
bounds.°* But when a proposed seller sends adver- 
tisements through the mail assigning to an article 
offered for sale qualities which it does not possess 
and falsely asserting the existence of certain ad- 
vantages, he exceeds the limits of “puffing” and en- 
gages in false representations and pretenses and is 
guilty of a violation of the statute.*> It is not neces- 


vising the scheme is presumed as a[sem v. U. S., 
matter of law to have intended to 81. 
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8 F. (2d) 6. 
Watlinston=v. U. S., 


[§§ 223-296 


sary to prove a specific intent to defraud, where such 
intent is manifest from the nature of the scheme it- 
self.8° 

[§ 225] (4) Representations Used—(a) Nature 
and Character. To constitute a violation of the stat- 
ute, it is not necessary that. there should be actual 
misrepresentations as to an existing fact.** But the 
statute is designed to inelude everything designed to 
defraud by misrepresentations as to the past and 
present,®®8 or by promises as to the future.®® 

Express or implied representations. A fraud or 
deception which would justify a conviction for using 
the mails to defraud may be either by express words 
or by implication reasonably derived therefrom by 
the reader.®° 

Misrepresentations of law as well as of fact may 
bring the ease within the statute, since deception may 
be practiced on the unsophisticated and unlearned, 
even though the representations made were those of 
law.°t 

[§ 226] (b) Knowledge of Falsity. Knowledge 
of accused as to the truth or falsity of representa- 
tions made by him is an essential element of the of- 
fense,?? and such knowledge must exist at the time 
the mails were used for the purpose of executing the 
scheme.°* If accused believed in the truth of the 


Foster v. U. S., 178 Fed. 165, 101 CCA 


233 Fed. | 485; Brooks v. U. S., 146 Fed. 223, 76 


defraud all who should deal with him 
pursuant to the scheme, whether they 
were known to him at the time,the 
scheme to defraud was devised or not. 
Bonfoey v. WU. S.,. 252 Fed. 802, 164 
CCA 642. 

77. U.S. v. Farmer, 218 Fed. 929: 

78. Myers v. U. S.,.223 Fed. 919, 
139 CCA 399 [certiorari den 242 U. 
S. 627 mem, 37 SCt 13 mem, 61 L. ed. 
535 mem]; Farmer v. U. S., 223 Fed. 
903, 189 CCA 341 [certiorari den 238 
U. S. 688 mem, 35 SCt 940 mem, 59 L. 
ed. 1500 mem]. To same effect San- 
dals v. U. .S., 213 Fed. 569, 130 CCA 


149. 

79. Bowers v. U. S., 244 Fed. 641, 
157 CCA 89s Mitchell” v. USS 96 
Fed. 874, 116 CCA 436. 

80. Durland v. U. S., 161 U. S. 306, 
16 SCt 508, 40 L. ed. 709; FEoster v: 
Wis pe Bee 2a) “oil Koriebell av. li: 
S., 8 F. (2d) 692 [certiorari den 269 
U. S. 582 mem, 46 SCt 119 mem, 70 L. 
ed. 424 mem, and sub nom. Pom- 
mery v. U. S., 269 U. S.. 583 mem, 46 
SCt 120 mem, 70 L. ed. 424 mem]; 
Slakoff v. U..S., 8 EF. (2d) 9; Kauf- 
mann v. U. S., 282 Fed. 776 [certio- 
rari den 260 U..S: 735 mem, 43 SCt 
96 mem, 67 L. ed. 488 mem]; White- 
head v. U. S., 245 Fed. 385, 157 CCA 
547 [certiorari den 245 U. S. 670 
mem, 38 SCt 191 mem, 62 L. ed. 540 
mem]; McDonald v. U. S., 241 Fed. 
793, 154 CCA 495; Watlington v. U. 
S., 233 Fed. 247, 147 CCA 253 [cer- 
tiorari den 242 U. S. 645 mem, 37 SCt 
214 mem, 61 L. ed. 543 mem]; Farm- 
er v. U.S., 223 Fed: 903, 13 
[certiorari den 238 U. S. 638 mem, 35 
SCt 940 mem, 59 L. ed. 1500 mem]; 
Harrison v. U. S., 200 Fed. 662, 119 
CCA 78; Blackman v. U. S., 186 Fed. 
965, 109 \CCA T1095 sMiller: wv... Uk S:, 
L74 Meds 35, 93 CCA, 215 Rudd Wie. OE 
San owed. ODT, CCA 462; U.S. 
v. White, 150 Fed. 379; Brown v. U. 
S: 5146 Meds 20976 CGA bis) Postive 
Wash ts5 Meds le Gr CCA 569.70, LRA 
989 [rev 128 Fed. 950]; Milby v. U. 
S.; 109 Fred, 638, 48 CCA 574: U.S. -v. 
Staples, 45 Fed. 195; U.S. v. Finney, 
Ab Hed. 4; Un Si vil Ried, 42. Med: 
134; U. S. v. Wootten, 29 Fed. 702; 
WM Ss Vaestickle, . 15 .Med.. 798+ Bass 
We Won OAD pstGDrC.)e23 2: 

[a] Mere false representation does 
not amount to fraud unless it be 
made with a fraudulent intent. Yu- 


247, 147 CCA 253 [certiorari den 242 
U. S. 645 mem, 37 SCt 214 mem, 61 L. 
ed. 543 mem]; U. S. v. Wootten, 29 
Fed. 702. 

82. Harrison v. U. S., 200 Fed. 662, 
LEO CCAS TS. 

83. Harrison v. U. S., supra. 

84. U.S. v. New South Farm, etc., 
Co., 241 U.S. 64, 36 SCt 505, 60 L. ed. 
890, AnnCas1917C 455; Harrison v. 
U.S., 200 Fed. 662, 119 CCA 78; Faulk- 
ner v. U. S., 157 Fed. 840, 85 CCA 204. 

“The practice of exaggerating the 
value of goods offered for sale is not 
criminal if restricted within reason- 
able bounds, and is not done with 
fraudulent intent.” U.S. v. Staples, 
45 Fed. 195. 

85. U.S. v. New South Farm, etc., 
Co., 241 GS. 64, 36 SCt 505, 60 L. ed. 
$90, : AnnCasi917C .455;" - Harris: —v. 
Rosenberger, 145 Fed. 449, 76 CCA 
225, 18 LRANS 762 [certiorari den 
203 U. S. 591 mem, 27 SCt 778 mem, 
51 L. ed. 331 mem]. 

152 Fed. 111, 


86. Walker v. U. S., 
See U. S. v. Stickle, 15 


SIECECA F329: 
Fed. 798 (in determining the inten- 
in a prosecution for 


tion of accused, 
using the mails to defraud, it is prop- 
er for the jury to consider all the 
facts and circumstances in evidence, 
the nature and quality of his adver- 
tisements and circulars, and the 
statements and representations 
therein contained, their truth or falsi- 
ty in different particulars, whether he 
filled orders for goods or not, and 
the equality of such orders, and his 
conduct in the premises generally). 

87.. U. S. v. Stever, 222 U. S. 167, 
32 SCt 51, 56 L. ed. 145 (construing 


Rev. St. § 5480); Durland vo U. Ss 
161 U. S. 306, 314, 16 SCt 508, 40 L. ed. 
1095 Kaufmann v. U. S., 282 Fed. 776 


[certiorari den 260 U. S. 735 mem, 
43 SCt 96 mem, 67 L. ed. 488 mem]; 
Moffatt v. U.'S., 232 Fed. 522, 146 CCA 
480; McCarthy v. U. S., 187 Fed. 117, 
LO; CCAD O41 A Booster myer Ss, aus 
Fed. 165, 101 CCA 485. 

“It would strip it [the statute] of 
value to confine it to such cases as 
disclose an actual misrepresentation 
as to some existing fact, and exclude 
those in which is only the allurement 
of a specious and glittering promise.” 
Durland v. U. S., supra. 

8s. U. S. v, Goldman, 207 Fed. 
1002 [aff 220 Fed. 57, 185 CCA 625]; 


CCA 581. 

89. U.S. v. Comyns 248 U. S. 349, 
39-SCt. 98). 63 ly edy 287- Durland wa 
WES 61 SUES 2306. 16. SCte5 08.540) eee 
ed. 7.095: Moffatt -v. Ui. S., 232\> Weds 
522, 146 CCA 480; U. S. v. Goldman, 
207 Fed. 1002 [aff 220 Fed. 57, 135 
CCA 625]; Foster v. U. S., 178 Fed: 
L65, 101- CCA 4855 5 Brooks "v2 Uae ss 
146 Fed. 223, 76 CCA 581. 

[a] Promises not intended to be 
performed.—A scheme to get money 
by making promises which there is 
no intention to perform is within 
the prohibition of the statute. U. S. 
v. Comyns, 248 U. S. 349, 39 SCt 98, 
63 L. ed. 287. 


90. Stunz v.-U. S., 27 F: (2d) 575; 
Harrison v. U. S., 200 Fed. 662, 119 
CCA 78. 

91. Lesselyoung v. U. S,, 18 


(da), 472, 4738 top pon den 275 U. 
S. 535 mem, 48 SCt 31 mem, 72 L. ed. 
412 mem] (“particularly is this true 
when it is an insidious one, consist- 
ing of a series of plausible state- 
ments, calculated by their insistence 
to break down the feeble judgment of 
those to whom they are made, and 
gradually to inspire belief and ac- 
ceptance’’), 

92. Slakoff v. U. S., 8 F. (2d) 9; 
Yusem v.. Us Sso8) Bo (2an6 ey 2 EF. 
(2d) 163]; Corliss v. U. SS. Tek. Ca) 
AS Ol S. v. Ball, 294 Fed. eb: Mc- 
Donala v. U. Se 241 Fed. ISS 154 CCA 


495; Sparks v. Wh S.; 241 Fed. 777, 164 
CCA 479; Kaplan vane S53 229 Wed. 
389, 143 CCA 509; Sandals v. U. S., 


213 Fed. 569, 180 CCA 149; Post v. 
US Sip l35 Fed. i, 67 (CCA 569, 70 LRA 
989 [rev 128 Fed. 950]. 

[a] Circumstances insufficient to 
charge with knowledge.—The presi- 
dent of a bank charged with being a 
party to a scheme to defraud its de- 
positors and creditors, in connection 
with which the mails were used, was 
not, by virtue merely of his Office, 
charged with knowledge of the con- 
tents of the bank’s books nor was he 
charged with knowledge of the con- 


‘tents of a report, merely because it 


was sworn to before him as notary 
public. Sparks v. U. S., 241 Fed. 777, 
780, 154 CCA 479. 


93. Benham v. U. S:, 13: Be (2a 
558) [eertiorari den 273- Ui 7S. en 
mem, 47 SCt 111 mem, 71 L. ed. 858 
mem]. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 226-229] 


representations made by him, it matters not how 
visionary or illuscry the scheme may be, there is no 
On the other hand, the 
statute is violated if the party making the representa- 
tions had no belief that they were true,®® or if the 
representations were made with a reckless disregard 
as to whether they were true or false,®® it being the 
duty of the party sending out representations through 
the mail to make such investigation as is necessary 
to enable him honestly to sign and send them out.97 
Representations, to be justified, cannot fairly ex- 
ceed what was believed to be actually true.°’ 

7] (5) Intent To Use, or Use of Mails—(a) 
Under the existing statute,®® the pur- 
pose to use the mails ceased to be an essential ele- 
To sustain a conviction 
under this statute, it is sufficient if, having devised 
a scheme to defraud, the mails were actually used in 


violation of the statute.®4 


[§ 22 
In General. 


ment of the scheme devised. 


effecting or attempting to effect it.? 


have been carefully designed to avoid using the mails 
altogether, but if, in the execution of the scheme, 


94 Durland v. U.S., 161.U. S. 306, 
16 SCt 508, 40 L. ed. 709; Slakoff v. 
PGS: Se PS (2a). 95 Kaufmann v. U. 
S., 282 Fed. 776 [certiorari den 260 
Ue S. 735 mem, 43 SCt 96 mem, 67 L. 
ed. 488 mem]; McDonald v. U. S., 
241 Fed. 793, 154 CCA 495; Sandals v. 
UmSsi 213s Bed 569, 575,130 CCA: 149; 
Harrison v. U. S., 200 Fed. 662, 119 
CCA 78; Horn v. U.:S., 182 Fed. 721, 
105 CCA 163 [certiorari den 219 U. 
S. 585 mem, 31 SCt 470 mem, 55 L. ed. 
347 memyi; akudd vw U. S22 Lis. Med. 
O27 SRsCGA. 462+) Postev.1- Us iS. 135 
Fed. 1, 67 CCA 569, 70 LRA 989 [rev 
128 Fed. 950]. : 

“A man may be visionary in his 
plans and believe that they will suc- 
ceed, and yet, in spite of their ulti- 
mate failure, be incapable of commit- 
ting conscious fraud. Human credu- 
lity may include among its victims 
even the supposed impostor.” Sand- 
als vy. U.S; supra. 

[a]. Creamery operators, unskilled 
in corporate management or law bind- 
ing on corporate officers, may well 
have entertained in good faith an 
opinion that they could properly pay 
dividends from a fund arising from 
sale of stock at a premium, and a 
business failure of their corpora- 
tion, induced by conditions following 
the World War, did not convert their 
enterprise into a scheme to defraud. 
Corliss we WS. 7 ES. (2d) (455. 

{[b] Financial statement sent out 
through the mails and on w'hich cred- 

' it was secured, although incorrect 
and grossly misrepresenting facts, 
does not amount to fraud in law 
which will sustain a conviction for 
fraudulent use of the mails, unless 
the false representations were know- 
ingly and wilfully made with intent 
to defraud. Slakoff v..U.S., 8 F. (2d) 
2 


95, avian Riper:vy,U..8., 13 ms (2d) 
961 [certiorari den sub nom. Acker- 
soni Vv U.S.,.2738 U.S. 702°mem, 47 
SCt 102 mem, 71 L. ed. 848 mem]; 
Knickerbocker Merchandising Co. v. 

S., 13 F. (2d) 544 [certiorari den 
213 U. S. 729 mem, 47 SCt 239 mem, 71 
L. ed. 862 mem]; Bentel v. U. S., 13 
Tm (2d) O20 [certiorari den sub nom. 
Amos v. U. Sz 273° U.S, 713 mem, 47 
SCt 109 mem, 71 L. ed. 854 mem]. 

9G. e Stunz) Vaiss. eb Gla) 1b 75 
BenteleVews. S-yelsasl’.) (2d) 327% [cer- 
tiorari den sub nom. Amos v. U. G., 
273 U. S) 713 mem, 47 SCt 109 mem, 
71 L. ed. 854 mem]; Kercheval v. U. 
S., 12 F. (2d) 904 [certiorari granted 
273 U. S. 685 mem, 47 SCt 244 mem, 
71 L. ed. 889 mem, and rev on other 
grounds 274 U..S. 220, 47 SCt 582, 71 
in eda L009d ss Slakofft iv...) S778... B. 
Gad eis BCOUIISS AN WW eS ely Gad» 
455. See also False Pretenses § 32. 

[a] Rules as to knowledge of 
falsity of representations affecting 
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The scheme may 


civil liability continue to apply when 
the act giving rise to civil liability 
becomes by statute a criminal of- 
fense. Bentel v. U. S., 13 F. (2d) 327. 
[Certiorari den sub nom. Amos v. U. 
S., 273 U. S. 713 mem, 47 SCt 109 mem, 
71 L. ed. 854 mem]. 


97. Slakoff, v..U..S.,. 8° F. @d) 9. 
98. Stunz v2 U. S327. BF. (2d)) 575: 
99. See supra § 220. 

[a] Under former statute (1) (U. 


S. Rev. St. § 5480) it was essential 
that an intent to use the mails in 
furtherance of a scheme to defraud 
should have existed at the time the 
scheme was devised and constitute a 
part of the scheme. Morris v. U. S., 
7 FE. (2d) 785 [eertiorari den 270 U. 
S. 640 mem, 46 SCt 205 mem, 70 L. 
ed. 775 mem]; Stern v. U. S., 223 
Wed. 762, 139 CCA 292; Hx p. King, 
200, Med. 622. U. Sy v.. McCrory, 175 
Fed. 802; Erbaugh v. U. S., 173 Fed. 
433, 97 CCA 663; Dalton v. U. S., 154 
Fed. 461, 83 CCA 317; Brooks v. U. 
Seton Meds 225s Hore CA Soi ei. Shwe 
Mitchell, 36 Fed. 492, 1 LRA 796; 
U. S. v. Owens 17 Fed. 72, 5 McCrary 
BOT Bran de Vin One Sig 4 ede oe 1S 
Blatchf. 384. (2) It was essential 
that the scheme to. defraud should 
have been one which was to be ef- 
fected by the devisor of it by open- 
ing a correspondence by mail, or by 
inciting some one else to open such 
correspondence with him, whether or 
not that was the sole or only means 
to be employed in effecting it. Brown 
v. U. S., 143 Fed.:60, 74 CCA 214 [cer- 
tiorari den 202 U. S. 620 mem, 26 SCt 


765 mem, 50 L. ed. 1174 mem]; Weeb- 
Cia wie BOs Oe ed.. TAO Ki. Wags ce ove 
Flemming, 18 Fed. 907. (3) And 


it was not sufficient that the use 
of the mails was a mere incident to 


some fraudulent scheme. U.S. v. Mc- 
Crory, 175 Fed. 802. 

i.) SUSiate Youne,. 2ea) 0's Son Pb5, 
34 SCt 303, 58 L. ed. 548; Beck v. U. 


See Sa Ie (2a) 107; Tincher v. U. S., 
11 F. (2d) 18 [certiorari den 271 U. s. 
664 mem, 46 SCt 475 mem, 70 L. ed. 
1139 mem]; Silkworth v. U. SLO: 
(2d) 711 [certiorari den 271 U. S. 664 
mem, 46 SCt 475 mem, 70 L. ed. 1139 
mem]; Newingham vy. U. S., 4 F. 
(2d) 490 [certiorari den 268 U. S. 703 
mem, 45 SCt 638 mem, 69 L. ed. 1166 
mem]; Smith v. U. g., 267 Fed. 665 
[reh den 269 Fed. 365 (certiorari den 
256 U. S. 690 mem, 691 mem, 41 SCt 
450 mem, 65 L. ed. 1173 mem, 1174 
mem)]; Robins v. U. S., 262 Fed. 126; 
Depew v. U. S., 255 Fed. 539, 166 CCA 
609; Hendrey v. U. S., 2383 Fed. 5, 
147 CCA 75;. Trent v. U. S., 228 Fed. 
648, 148 CCA 170; Tucker v. U.S., 224 
Fed. 833, 140 CCA 279 [certiorari den 
241 U. S. 668 mem, 36 SCt 552 mem, 
60 L. ed. 1229 mem]; Farmer v. U. 
S., 223 Fed. 903, 189 CCA 341 [cer- 
tiorari den 238 U. S. 638 mem, 35 SCt 
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the mails are in fact used, the act is violated.® 

[§ 228] (b) Time 
While the scheme or plan to defraud by use of the 
mails must be planned or devised before the actual 
use of the mails,* its consummation may be brought 
about by one or many mailings.°® 
scheme is to obtain money through fraudulent repre- 
sentations, the use of the mails, even after the money 
is received for the purpose of assisting in retaining 
the money,® or to restore confidence,‘ or allay dis- 
content,* or to stimulate active support for the en- 
terprise,® is within the purview of the statute. 
letter or packet put into the post office in pursuance 
of a scheme to defraud constitutes a separate and 
distinet offense.t° 

[§ 229] (c) Person to Whom Mail Directed. If 
matter is mailed in execution of, or by way of, an at- 
tempt to execute a scheme to defraud, an offense is 
committed under the statute, and it is immaterial to 
what person it is sent.++ 
sary that the mails be used in communicating with 


and Number of Mailings. 


And where the 


Each 


Accordingly it is not neces- 


940 mem, 59 L. ed. 1500 mem]; Stern 
Ven Oe (S.5e 223. Meds (62, s0s CCAR 2925 
U. S. v. Goldman, 207 Fed. 1002 [aff 


220 Med. bi Ws 5 OCANG25 ig dei, Saeve 
Maxey, 200 Fed. 997; Ex p. King, 200 
Fed. 622; Humes v. U. S., 182 Fed. 


485, 105 CCA 158. 

2. U.S: ve Youngs. 232) Us S155, 34 
SCt 308, 58 L. ed. 548; Beck v. U. S., 
33) B. (2d) 10%: Tincher Vier Wie eed: 


664 mem, 46 SCt 475 mem, 70 L. 
1189 mem]; Silkworth v. U. S., 10 BF. 
(2d) 711 [certiorari den 271 U. S. 664 
mem, 46 SCt 475 mem, 70 L. ed. 1139 
mem]; Morris v. U. S.. 7 FE. (2d) 785 
[certiorari den 270 U. S. 640 mem, 46 
SCt. 205 mem, 70 L. ed. 775 mem]; 
Smith v. U. S., 267 Fed. 665 [reh den 
269 Fed. 365 ‘(certiorari den 256 U. 
S. 690 mem, 691 mem, 41 SCt 450 
mem, 65 L. ed. 1173 mem, 1174 mem)]; 
Depew v. U. S., 255 Fed. 539, 166 CCA 
609; Trent v. U. S., 228 Fed. 648, 143 
CCA» DiO3” Harmer wv. Ws Sie223 Meas 
903, 139 CCA 341 [certiorari den 238 
U. S. 688 mem, 35 SCt 940 mem, 59 
L. ed. 1500 mem]; Stern v. U. S., 223 
Fed. 762, 189 CCA 292; U.S. v. Gold- 
man, 207 Fed. 1002 [aff 220 pet BY Gs 
135 CCA 625]; Stockton v. U. 205 
Fed. 462, 123 CCA 530, 46 LEANS 
936; .U.. Ss ve Maxey, 200 Fed. 997; 
Ex p. King, 200 Fed. 622. 

3.5 Préemany V.0 UG) Sa) 24ee hb edseas 
156 CCA 429 [certiorari den 245 U. 
S. 654 mem, 38 SCt 12 mem, 62 L. ed. 
533 mem]; Farmer vy. U. S., 223 Fed. 
903, 139 CCA 341 [certiorari den 238 
U. S. 688 mem, 35 SGt 940 mem, 59 
L. ed. 1500 mem]. : 

4% U.S. v. Herzig, 26 F. (2d). 487. 

5. U. S. v. Herzig, supra. 

6. Preeman’ v...Uz Si .244 Rede 1, 
156 CCA 429 [certiorari ‘den 245 ‘Uaese 
654 mem, 38 SCt 12 mem, 62 L. ed, 
533 mem]. 

7. Brady v: U. S., 26 F. (2d) 400; 
Newingham v. U. S., 4 F. (2d) 490 
[certiorari den 268 U. S. 703 mem, 45 
SCt 638 mem, 69 L. ed. 1166 mem]; 
Preeman v. U. S., 244 Fed. 1, 156 CCA 
429 [certiorari den 245 U.S. 654 mem, 
38 SCt 12 mem, 62 L. ed. 533 mem]. 

8. See casas supra note te 

9. (Brady, Vie. Siew Gey ea) 400. 

10. Ex p. Henry, "123 U. BM ae) 
SCt 142, 32 Lh. edi iia: Renee Venu 
S:, 2 152) Meds Labs e8i CCA 407 [mod 
oe Fed. 520]; U.S. v. Clark, 125 Fed. 


ll. Ader vy. U. S., 284 Fed. 13 [cer- 
tiorari den 260 U. S. 746 mem, 43 
SCt 247 mem, 67 L. ed. 493 mem]; 
Trent wv. U. S;,, 228 Ped. 648, 143° CCA 
170; U. S. v. Ryan, 123 Fed. 634, 636; 
Larkin v. U. §., 107 Fed. 697, 46 CCA 
588; Weeber v. U. Ss 62 Fed. 740. 

“Whenever the scheme is intended 
by the parties to be consummated in 
part by the use of the mails, and was 
so intended when conceived or when 


1206 [49 C.J.] 


the person or persons intended to be defrauded.” 
The sending through the mails of letters by several 
persons accused to each other may constitute the of- 
And the taking of a letter by accused from 
the post office, although mailed to him by his agent, 
is sufficient as a basis for a prosecution under the 
statute if the letter is otherwise of the character con- 


fense.!* 


demned thereby.1* 


[§ 230] (d) Mailing by Agents or Employees. 
The mailing of letters in furtherance of a scheme to 
defraud by agents or employees of accused is a suf- 
ficient mailing to constitute a violation of the stat- 
ute, which makes it an offense to “place, or cause to 
be placed [in the mails], any letter,” ete.1> 

[§ 231] (e) Nature and Contents of Matter 
Mailed. It is not necessary to a conviction under the 
statute that the letter or other matter mailed in fur- 
therance of the scheme to defraud should, on its face 
or by its terms, contain anything criminal or objec- 
tionable,!® disclose a fraudulent purpose,'* or show 
that it was in furtherance of a scheme to defraud ;1% 


carried into execution, it is wholly 
immaterial to whom the letter was 
addressed.” U.-S. v. Ryan, supra. 

To Mein cher vessel le bm Cade) es 
[certiorari den 271 U. S. 664 mem, 46 
SCt 475 mem, 70 L. ed. 1139 mem]; 
Stewart v. U. S., 300 Fed. 769; Ader 
VaeGee Ou ness Fed. 13 [certiorari den 
260 U. S. 746 mem, 43 SCt 247 mem, 
67 L. ed. 493 mem]; Preeman v. 4 
S., 244 Fed. 1, 156 CCA 429 [certiorari 
den 245 U. 8. 654 mem, 388 SCt 12 
mem, 62 L, ed. 533 mem]; Larkin v. 
U. S., 107 Fed. 697, 701, 46 CCA 588. 

‘Tt’ is within the statute if, in aid 
of the scheme to defraud, the mails 
be used to open correspondence with 
the intended victim, or ‘any person.’ ” 
Larkin v. U. S., supra. 


13. Stewart v. U. S., 300 Fed. 769. 

14. Trent v. U. S., 228 Fed. 648, 
143 CCA 170. 

15. U. S. v. Kenofskey, 243 U. S. 


440,) 442, (37 SCt, 438) 61 Lu. ed. 18367; 
Barrett v. U. S., 33 F. (2d) 115; Bar- 
nard v. U.'S., 16 F.. (2d) 451 [certio- 
rari den 274 U. S. 736 mem, 47 SCt 575 
mem, 71 L. ed. 1316 mem]; U.S. v. 
Flemming, 18 Fed. 907. 

{a] Local agent of life insurance 
company, whose duty was to verify 
claims of death and certify and de- 
liver the proofs and certificates to 
the company’s local superintendent, 
so certified and delivered a false 
claim, proofs and certificates, for the 
purpose of defrauding the company, 
knowing and expecting that in the 
due course of husiness and before the 
claim would be paid the documents, 
when approved by the superintendent, 
would be mailed to the company’s 
home office for final approval, as ac- 
tually occurred. It was held that the 
agent caused the mailing within the 
meaning of the statute which makes 
it an offense to “‘place or cause to be 
placed’’ matter in a post office for 
the purpose of executing a scheme to 
defraud. U.S. v. Kenofskey, 243 U. 
S. 440, 37 SCt 438, 61 L. ed. 836. 


16. Barnes v. U. S., 25 BF. (2d) 61 
{certiorari den 278 U. S. 607 mem, 49 
SCE 12, mem) 73k. "ed! 583 men]; 


Brewer v. U. S., 290 Fed. 807 [certi- 
orari den 263 U. S. 707 mem, 44 SCt 
35 mem, 68 L. ed. 517 mem]; Gouled 
Ve Unt Se 2to. Bed. -506: 

[a] “Indictment letters.’—‘What, 
in prosecutions of this kind, are 
called the ‘indictment letters,’ may 
be, and usually are, innocuous enough 
per se. It is not what they say, but 
the use to which they are put, that 
renders them important under the 
statute.” Brewer v. U. S., 290 Fed. 
807, 808, [certiorari den 263 WSs 
707 mem, 44 SCt 35 mem, 68 L. ed. 


517 mem]. 
17. Barnes v. U. S., 25 F. (2d) 61 


— 
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| 
and it is of no importance whether the contents 
thereof be true or false.1® 
be wholly innocuous in itself, and yet be evidentiary 
of the erime charged.”° 
the letter mailed be designed or calculated to aid or 
assist in the execution or attempted execution of a 
scheme to defraud already devised.?! But the matter 


The matter mailed may 


All that is necessary is that 


mailed must have some relation to, and must be a 


{certiorari den 278 U. S. 607 mem, 49 
SCt» 12) mem,--73 Lil ed.533 miemi]s 
Chew: v.) U.S., 9 EF.) (2d), 348: Byron 
v. U. S., 273 Fed. 769 [certiorari den 
257 U. S. 653 mem, 42 SCt 94 mem, 66 
Lived, 418 memo Wewis= ve Us Se 
259 Fed. 221, 170 CCA 289. 

18. Barnes v. UES: 325) Re Caner 
[certiorari den 278 U.S. 607 mem, 49 
SCt. LZesmeny i js> be eda 533 mem]; 
Bowers v. U. S., 244 Fed. 641, 157 CCA 
9; U.S. v. Loring, 91 Fed. 881, 886. 

“Letters or circulars in execution 
of a fraudulent scheme might appear 
on their face to be wholly innocent, 
and in all respects part of a legiti- 
mate transaction; but if sent through 
the mails, for the purpose of effecting 
a fraudulent artifice, an offense under 
this statute is committed.” U. S. 


v. Loring, supra. 

19. Robinson Vee ie Sole (2a) 
238; Grey v. U. S., 172 Fed. 101, 103, 
96 CCA 415; Hwing ewes 136 Fed. 
53, 69: CCA 61; U. S. Vv. Hoeflinger, od 
Fed. 469. 


“The letters or circulars that are 
mailed need only be ‘in and for exe- 
cuting’ the scheme to defraud.” Grey 
Way Wi a supra. 

S..v. Herzig, 26 F. (2d) 487. 
Robinson VaeOr 


22. Barnes v. U. S., 25 Be (2a) 61 
[certiorari den 278 U. S. 607 mem, 49 
SCcy l2 mem 73 eds soss mem]; 
McLendon v. U. S., 2 F. (2d) 660; U. 
S. v. Ryan, 123 Fed. 634. 

fa] Thus (1) “if the only letter 
mailed related solely to a particular 
transaction, which was no part of 
that scheme to defraud charged in 
the indictment, and the letter could 
have no effect, direct or indirect, in 
furthering that scheme, even though 
that particular transaction may be 
dishonest in some other way, guilt 
of the crime charged is not made out.’’ 
McLendon v. U. S., 2 F. (2d) 660, 661. 
(2) If the letter set out in the in- 
dictment shows that it was in no way 
necessary or intended by the parties 
as a part necessary to carry out the 
fraudulent scheme contemplated by 
them, no conviction under the statute 
can be maintained. U.S. v. Ryan, 123 
Fed. 634. 

23. Barnes v:. U. S., 25 F. (2d) 61 
{certiorari den 278 U. S. 607 mem, 49 
SCt 12 mem, 73 L. ed. 533 mem]; Mc- 
Lendon v. U. S., 2 F. (2d) 660; Look- 
Brig UU: SS. (240 Weds 932° 2153" CCA 

[a] Thus one may be convicted 
under the statute for using the mails 
to execute a scheme to sell worthless 
securities although he may also have 
dealt in good securities as to which 
no misrepresentations were made. 
Barnes v. 'U. S.,-25 F. (2d) 61 [certio- 


step in the attempted execution of, the scheme 
charged in the indictment.?? 

[§ 232] (6) Lawfulness or Unlawfulness 
Scheme. It is not necessary that all or even the main 
part of the business or scheme should be of a fraud- 
ulent character.*? 
defraud by means of false pretenses, although used 
in the prosecution of an established business legiti- 
mate if honestly conducted.?* 

[§ 233] (7) Success of Scheme or Efficacy To De- 
fraud. To authorize a conviction under the statute, 
it is not essential that the fraudulent scheme should 
have met with success,?® or that anyone should have 


of 


The statute includes schemes to 


rari den 278 U. S. 607 ee 49 sct 
12 mem, 73 L. ed. 533 mem] 

24. Beck v. U. Siw oer dE: ‘(2da) LOTS 
Sparks v. U. S., 241 Fed. 777, 154 CCA 
479; Watlington Vv. U./"S3" 233 Reda 
247, 147 CCA 253 [certiorari den 242 
U. S. 645 mem, 37 SCt 214 mem, 61 
L. ed. 548 mem]; Bettman v. U. S., 
224 Fed. 819, 140 CCA 265 [certiorari 
den 239 U. S. 642 mem, 36 SCt 163 
mem, 60 L, ed. 482 mem]; Foster v. 


U: US), 178) Fed: °165;- 101. "CCA "4855 
McConkey v. U. S., 171 Fed. 829, 96 
CCA 501; Harris v. Rosenberger, 145 


Fed. 449, 76 CCA 225, 13 LRANS 762 
[certiorari den 203 U. S. 591 mem, 27 
SCt 778 mem, 51 L. ed. 331 mem]. 

[a] Sound scheme (1) in the 
hands of a criminal is more danger- 
ous than an unsound one; a plausible 
plan is better bait than one inherent- 
ly improbable. Beck v. U. S., 33 F. 
(2d) 107, 111. (2) Indeed, the most 
dangerous and reprehensible swindles 
usually consist in building a scheme 
of deception upon a foundation law- 
ful per se. McConkey v. U. S., 171 
Heds7s29) “V6R CCA 5 Or 

[b] Thus a prosecution may be 
sustained for using the mails in con- 
nection with a scheme to defraud 
where, by organizing a corporation, 
accused intended to defraud the 
stockholders, notwithstanding the le- 
gality of the corporation’s object and 
charter purpose. Watlington v. U. S., 
233 Fed. 247, 147 CCA 253 [certiorari 


den 242 U. 8. 645 mem, 37 SCt 214 
mem, 61 L. ed. 543 mem]. To same 
effect Looker yv. U. S., 240 Fed. 932, 153 
COAT, 68% 

25. Durland -v.'-U. Ss, 161: Uses: 
306, 16 SCt 508, 40 L. ed. 709; Free- 
man v.'U. S., 20 F. (2d) 748; Stewart 


Vv. JU. S., 300 Bed. 7.69: Byron! vs Uirses 
273 Fed. 769 [certiorari den 257 U.S. 
653 mem, 42 SCt 94 mem, 66 L. ed. 
418 mem]; Grant v. U. S., 268 Fed- 
443 [certiorari den 256 U. S. 700 mem, 
41 SCt 538 mem, 65 L. ed. 1178 mem]; 
Le More v. U. S., 253 Fed. 887, 165 
CCA 3867 [certiorari den 248 U. S. 
586 mem, 39 SCt 184 mem, 63 L. ed. 
434 mem]; Whitehead v. U. S., 245 
Fed. 385, 157 CCA 547 [certiorari den 
245 U. S. 670 mem, 38 SCt 191 mem, 
62 L. ed. 540 mem]; Linn y. U. S., 
234 Fed. 5438, 148 CCA 309; Wilson 
v. U.S.) 190° Bed? 427; 111 CCA 2a 
U. S. v. Dexter, 154 Fed. 890; Walker 
v. U.- S.,, 162 Medi “Lia si CCAM Ser 
Weeber v. U. S., 62 Fed. 740; Bass 
Vi LUA DD aNCDaG@roe. 

[a] Reason for rule.—‘“‘Any other 
construction of the statute would 
deprive it of all force in dealing with 
fraudulent schemes in the guise of 
legitimate corporate enterprises and 
would place a premium on lies and 
deceit. It would only be necessary 


8 I ee ae ee ee een er Ads eer, LL Re ae a a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 


ry 


§§ 233-235] 


been actually defrauded.?® And it is not even neces- 
sary to a conviction that the matter mailed should 
be of a nature caleulated to be effective in carrying 
It is enough if, hav- 
ing devised the scheme to defraud, defendant, with a 
view of executing it, deposits in the post ofiee letters 
which he thinks may assist in carrying it into ef- 
although they may be absolutely ineffective 
And the crime is complete before the 
letter designed to mislead or otherwise used in carry- . 
ing out the scheme to defraud is received by the in- 


out the fraudulent scheme.?7 


fect, 
therefor.?§ 


tended victim.?® 


to deal in a stock of uncertain value, 
e. g., of a corporation owning patent 
rights, and all the false and fraudu- 
lent statements imaginable could be 
made with impunity and the mails be 
used to prey upon the public. Pur- 
chasers would not obtain that which 
they were promised; their money 
would be obtained by false and fraud- 
ulent representations, but in how 
many cases could the government 
show that they failed to get their 
money’s worth? How could the real 
value of such shares be established?” 
Wilson v. U. S., 190 Fed. 427, 434, 111 
CCAGZ3 a. 

26. Moore v.-U. S., 2 EF. €2d) 839 
[certiorari den 267 U. S. 599 mem, 45 
SCt 354 mem, 69 L. ed. 807 mem]; 
U. S. v. Hersey, 288 Fed. 852; Wilson 
Vath Su 190s Neds 427% 1114-CCAN 2315 
Foster v. U. S., 178 Fed. 165, 101 CCA 
485; and cases supra note 25. 

{a] Thus, in a prosecution for us- 
ing the mails in execution of a scheme 
to obtain money or property by means 
of false or fraudulent pretenses, rep- 
resentations, or promises, respecting 
a corporation, the stock of which was 
offered for sale through the mails, 
it is not an element of the offense 
that purchasers of the stock would 
not receive value equal to the amount 
paid for it. Moore v. U. S., 2 F. (2d) 
839 [certiorari den 267 U. s 599 mem, 
45 SCt 354 mem, 69 L. ed. 807 mem]; 
U.S. v. Hersey, "288 Fed. 852; Wilson 
Woe otS., 190) Wed, 424,. 1912 CCA 231. 
Contra Miller v. U. S., 174 Fed. 35, 98 
CCA 21. 

[b] It is not element of offense of 
using the mails in furtherance of a 
scheme to defraud or to obtain money 
or property by false pretenses or 
promises that the intended victims 
of the scheme should have suffered 
damage or loss. Wine v. U. S., 260 
Fed. 911-[certiorari den 253 U. S. 
484 mem, 40 SCt 481 mem, 64 L. ed. 
1024 mem]. 

[c] “Whatever may be the rule in 
civil cases. . damage is not 
made an essential element of the fed- 
eral statutory offense of using the 
mails to execute a scheme or artifice 
to defraud. We are of the opinion 
that a scheme or artifice is estab- 
lished by proof of false and fraudu- 
lent misrepresentations by which a 
person’s right to open and fair deal- 
ing is invaded; that having shown 
that the defendants used false and 
fraudulent means to induce persons 
to part with their property and to 
purchase stock which was not of the 
value represented, the government 
was not required to go further and 
prove either the existence or extent 
of damage to the purchasers.’’ Wil- 


son v. U. S., 190 Bedy 427, 433, 111 
CCA 231. 3 
27. Durland v. U. S., 161 U. S. 306, 


16 SCt 508, 40 L. ed. 709; Barnes v. 
U:'S., 25 EF. (2d) 61 [certiorari den 
278 U. S. 607 mem, 49 SCt 12 mem, 73 
L. ed. 533 mem]; Tincher v. U. S., 11 
F. (2d) 18 [certiorari den 271 U.S. 
664 mem, 46 SCt 475 mem, 70 L. ed 
1139 mem]; Newingham v. U. S., 4 
F. (2d) 490 [certiorari den 268 U. S. 
703 mem, 45 SCt 638 mem, 69 L. en 


1166 mem]; McLendon v. U. S.,, 
F. (2d) 660; Stewart v. U. S., 300 
Fed. 769; Savage v. U. S., 270 Fed. 


14 [certiorari den 257 U. S. 642 mem, 
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ute. 


42 SCt 52 mem, 66 L. ed. 412 mem]; 
Rowe v. Boyle, 268 Fed. 809 [certio- 
rari den 254 U. S. 656 mem, 41 SCt 218 
mem, 65 L. ed. 460 mem]; White- 
head v. U. S., 245 Fed. 385, 157 CCA 
547 [certiorari den 245 U. S. 670 mem, 
38 SCt 191 mem, 62 L. ed. 540 mem]; 
Looker vy. U. S., 240 Fed. 932, 153 CCA 
618; Chambers v. U. S., 237 Fed. 513, 
150 CCA 395; Belden v. U. S., 223 
Fed. 726, 189 CCA 256; Charles v. U. 
Sad sks Mea VOT, mals OIC GAreg aie 
AnnCas1914D 1251; Rimmerman v. 
U. S., 186 Fed. 307, 108 CCA 885 [cer- 
tiorari den 223 U. S. 721 mem, 32 SCt 
523 .mem, 56 L. ed. 680 mem]; U. S. 
v. Smith, 166 Fed. 958; Lemon v. U. 
S., 164 Fed. 953, 90 CCA 617. 

[a] Scheme fraudulent on its face 
is not necessary to authorize a con- 
VietionSy Winky Unis.) sOers (20) 
342; Rowe v. Boyle, 268 Fed. 809 [cer- 
tiorari den 254 U. S. 656 mem, 41 SCt 
218 mem, 65 Le ed. 460 mem]; Mc- 
eae v. U.S., 171 Fed. 829, 96 CCA 


[b] That letters should be in any 
degree capable of aiding in victim’s 
deception (1) is not necessary (Mc- 
Lendon v..U. S.,.2 F. (2d) 660), (2) 
although if the only letter mailed re- 
lated solely to a particular transac- 
tion which was no part of the scheme 
to defraud charged in the indictment 
and the letter could have no effect 
direct or indirect in furthering the 
scheme, even though that particular 
transaction may be dishonest in some 
other way, guilt of the crime is not 
made out (McLendon y. U. S., supra). 

[e] Fact that scheme would not 
have deceived one of ordinary intelli- 
gence does not relieve the wrongdoer 
from liability. Stunz v. U.-S., 27 F. 
Gd) e557 US Sv. Calwer 292 mea: 
100%; .Tucker-v. U.S. 224° Med, 833; 
140 CCA 279 [certiorari den 241 U.S. 
668 mem, 36 SCt 552 mem, 60 L. ed. 
L229 umemineCharles: ve US: . 213 
Fed. 707, 130 CCA 221, AnnCas1914D 
1251. Compare U.S. v. Fay, 83 Fed. 
839 (holding that a “scheme to de- 
fraud,’’ within the scope of the stat- 
ute, involves the element of some 
plausible device, reasonably calcu- 
lated to deceive persons of ordinary 
comprehension and prudence; and a 
manifest hoax or humbug, which be- 
lies the known laws of nature, is not 
an indictable offense thereunder). To 
same effect Brooks v, U. S., 146 Fed. 
223, 76 CCA. 581. 

[d] Impossibility of execution 
immaterial.— The fact that the 
scheme on its face was impossible of 
execution is immaterial. Byron v. U. 
S., 273 Fed. 769 [certiorari den 257 U. 
S. 653 mem, 42 SCt 94 mem, 66 L. ed. 


418 mem]; O’Hara v. U. S., 129 Fed. 
551, 64 CCA &1. 

25.) Durland: v. U.S. 161 US. 306; 
16 SCt 508, 40 L. ed. 709. To same 
effect Freeman v. U. S., 20 F. (2d) 
748. 

29. Whitehead v. U. S., 245 Fed. 
385, 157 CCA 547 [certiorari den 245 
U. S. 670 mem, 38 SCt 191, 62 L. ed. 
540 mem]. 

80. Nelson v. U. S., 16 F. (2d) 71; 


Kercheval v. U. S., 12 F. (2d) 904 
{eertiorari granted 273 U. S. 685 
mem, 47 SCt 244 mem, 71 L. ed. 839 
mem, and rev on other grounds 274 
U. S. 220, 47 SCt 582, 71 L. ed. 1009]; 
Chew v. U. S., 9 F. (2d) 348; Levin- 


[§ 234] (8) Benefit Accruing to Agensedi 
not an element of the offense that accused obtained 
any benefit by the execution of the scheme,*° or that 
he intended*! or expected*? to realize any benefit to 
himself from the execution of the scheme, or to con- 
vert the money obtained thereby to his own use. 
[§ 235] d. Schemes or Artifices Included in Stat- 

Any scheme, the necessary result of which 
would be the defrauding of somebody, is a scheme to 
defraud within the meaning of the statute.* 
bring a scheme within the statute, it must be eas 
ulent in its inception.®° 


[49 C.J.] 1207 


It is 


e233 


To 


Such a scheme, however, is 


gon v. U. S., 5 F: (2d) 567; Moore v. 
U. S., 2 F. (2a) 839 [certiorari den 
267 U. S. 599 mem, 45 SCt 354 mem, 
69 L. ed. 807 mem]; Calnay v. U. S., 1 
F. (2d) 926; Grant v. U. S., 268 Fed. 
443 [certiorari den 266 U. S. 700 mem, 
81 SCt 538 mem, 65 L. ed. 1178 mem]; 
Linn v. U. S., 2834 Fed. 548, 148 CCA 
309; Kellogg v. U. S., 126 Fed. 323, 
S266 “CCA 229 Se Contras Wi ouseNe 
Beach, 71 Fed. 160 (the schemes and 
artifices named in the act are of the 
kind which are gainful to the wrong- 
doer, and no scheme or artifice which 
lacks this element can be within the 
prohibition of the statute although 
it may have resulted in great harm 
to the prosecutor). 

“Since Congress did not make the 
benefit of the wrongdoer an element, 
it would seem to be judicial legisla- 
tion for the courts to require such 
benefit to be alleged and proved.” 
Kellogg v. U. S., supra. 

31. Barnes v. U. S., 25 F. (2d) 61 
[certiorari den 278 U. S. 607 mem, 49 
S@t 12" mem) "73° Li sed)’ 533 anemia; 
Kellogg v. U. S., 126 Fed. 323, 61 CCA 
eae [disappr U. S. v.. Beach, 71 Fed. 

0]. 


wes Levinson vi Us S55 Gd 
5673, Calnay’v. UW. Si f°ES (Qd)" 926: 
33. Kercheval v. Ti: S., 12. FY ¢2d) 


904 [certiorari granted 273 U. 8. 685 
mem, 47 SCt 244 mem, 71 L. ed. 839 
mem, and rev on other grounds 274 
U. S. 220, 47 SCt 582, 71 L. ed. 1009]; 
McConkey v. U. S., 171 Fed. 829, 96 
CCA 501%" Ewing :v.-..Uy S., 136 ed: 
53,,69 CCA 615" Kelloge vs U2 SS. on26 
Hed. 3233569 CCA 22930. Sievevser= 
nard, 84 Fed. 634, 635. 

“To induce a person to part with 
the possession of his money by false 
representations of fact, and by hold- 
ing out expectations which it is 
known cannot be realized, is obtain- 
ing the possession of money fraudu- 
lently; and any scheme which by 
such means aims at inducing other 
persons to part with their money and 
enable others to get it, is a scheme to 
defraud, though no doubt less heinous 
than if the intent was also to con- 
vert the money thus obtained to the 
defendant’s use. The owner is fraud- 
ulently deprived of the possession of 
his money; and any scheme to effect 
that by false representations is a 
scheme to defraud within this act.” 
U. S. v. Bernard, supra. 

34. S. v. Jones, 10 Fed. 469, 20 


Ue 
Blatchf. 235. : 
35. U. S 246 Fed. 


1009. 
[a] In other words the scheme or 
plan to defraud by using the mails 


must be planned or devised before the 


v. Bachman, 


actual use of the mails. “U-=-Si v. 
Herzig, 26 F. (2d) 487. 
[b] Comparison of schemes.—A 


fraudulent scheme may be concocted, 
and the mails used to carry it out, to 
rope in intending investors by selling 
them certificates of stock which have 
no other existence than such as is 
due to the art and skill of the print- 
er. Men, on the other hand, may 
conceive the project of raising money 
through the sale of the stock of a 
company to be used in the develop- 
ment of a real business project. In 
the course of the attempt to accom- 
plish their purpose they may get in- 
to a cramped financial condition, and 


1208 [49 C.J.] 


not incomplete because ways and means for carry- 
ing it into effect. were subsequently to be devised.*® 
It is not necessary that the scheme in furtherance of 
which the mails are used should constitute a fraud 
either at common law or by statute,?* or that the 
scheme should be fraudulent on its face.*8 
scheme to defraud condemned is not confined to 
devices by which it is intended that the customer 
shall receive nothing for his money.*® 


to extricate themselves they make 
false and fraudulent representations 
to particular investors. The loss to 
the investors, or would-be investors, 
may be the same, and yet one must 
recognize the substantial difference 
in the two cases. The one is a 
scheme to defraud. In the other 
frauds have been perpetrated to prop 
up a failing enterprise not fraudulent 
in itself. The distinction thus at- 
tempted to be expressed is one which 
the lay mind might refuse to recog- 
nize, but it nevertheless has a real 
existence. U.S. v. Bachman, 246 Fed. 


1009. 

9 oe: Goldman-v. U. S., 220 Fed. 57, 

35 CCA 625 [aff 207 Fed. 1002]. 

S7 aes Sarive coring, ) 91 Weds 880 
Git is enough if it was a scheme to 
defraud any persons of their money). 


38. Oesting v. U. S., 234 Fed. 304, 
148 OCA 206; USS. vo Moung, 215.red. 
267; McConkey Vv. U. S., 171 Fed. 829, 


96 CCA 501; Rumble v. U. S., 143 Fed. 
7172, 75 CCA. 30. 

“Tf the letter—was mailed in at- 
tempting to execute the scheme to 
sell some worthless securities, as al- 
leged, it was no defense that the de- 
fendants or the corporation may have 
also dealt in good securities, as to 
which no misrepresentations 
made,” Barnes v. U. S., 25 F. 
61, 64 [certiorari den 278 U. S. 607 
mem, 49 SCt 12 mem, 73 L. ed. 533 
mem]. 

[a] No matter how seemingly 
fair and honest a scheme may be, if 
the purpose of the scheme is to de- 
fraud, it is within the statute. See 
cases supra this note. 

39. Preeman v. U. S., 244 Fed. 1, 
156 CCA 429 [certiorari den 245 U.S. 
654 mem, 38 SCt 12 mem, 62 L. ed. 533 
mem]; Sparks v. U. S., 241 Fed. 777, 
154 CCA 479; Bettman v. U..S., 224 
Fed. 819, 140 CCA 265 [certiorari den 
239 U. S. 642 mem, 36 SCt 163 mem, 
60 L. ed. 482 mem]; Wilson v. U. S., 
190 Hed..427, 111 CCA 231; Harris v. 
Rosenberger, 145 Fed. 449, 76 CCA 
225, 13 LRANS 762 [certiorari den 
DO2n We Sook mem, 2yaS8Ctni 1.8, mem, 
61 i. ed. 331) mem]. 

40. Streep v. U. S., 160 U. S. 128, 
16 SCt 244, 40 L. ed. 365; MacKnight 
Vilic sy 263 Fed. 832 [certiorari den 
253 U. S. 492 mem, 40 SCt 586 mem, 
64 L. ed. 1029 mem]; Scheinberg v. 
WAC Seo oe Medea tint; koOmeC Areal, 
AnnCas1914D 271; Lemon v. U. &., 
164 Fed. 953, 90 GOA: G17 ee Maller iv. 
U.S), 133) Feds 337, 66, CCA. 3995. Mil- 
Diiwe Win Say 120 Kedivily bil pCC A 2 is 
Culp v. U. oy 82 Fed. 990, 27, CEA 294. 

fa] Amendment of Rev. St. § 5480 
by the present statute (USCA tit 18 
§ 338) did not limit the scope of such 
section to schemes, artifices, or de- 
vices described in the existing stat- 
ute, but added to the offenses de- 
nounced by the original act those 
specified in the existing statute. Mil- 
les Vac U Sandoor leds oon nOOV Oe Ago. 

[b] Counterfeit money.—The stat- 
ute was not intended to restrict its 
operation to schemes to defraud. by 
the intended sale of counterfeit mon- 
ey but was enacted to include such 
schemes within the prohibition of 
Rev. St. § 5480, of which it is an 
amendment. Chew v. U. S., 9 F. (2d) 
348; Lemon v. U. S., 164 Fed. 953, 90 
COANGIZe Milby iv.uU. 9.;-la0 bled. 15 
Eye) kere 7s 

41.) Streep v. Un S.,, 160 U. 'S..128, 
16 SCt 244, 40 L. éd. 365; Barrett v. 
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So the 


Nor is the 


Up sS-5 oe. BenGAd) alls: | GoulledinvaUstiors 
273 Fed. 506; MacKnight Vieille? $5.5 200 
Fed. 832 [certiorari den 253 U. S. 
492 mem, 40 SCt 586 mem, 64 L. ed. 
1029 mem]; Lemon v. U. Se 164 Fed. 
953, 90 CCA 617. 

42. Streep v. U. S., 160 U. S. 128, 
16 SCt 244, 40 L. ed. 365; Lemon v. 
U. S., 164 Fed. 953, 90 CCA 617. 

43. See cases supra note 42. 
also supra § 227 

44. See cases infra this note. 

[a] Schemes or artifices within 
statute.—(1) Advertising for agents 
with the intention of inducing them 
to make deposits, and converting the 
same. U. S. v. Finney, 45 Med. 41; 
U. S. v. Stickle, 15 Fed. 798. (2) A 
scheme by the owner of a saloon, to 
be effected by opening correspondence 
through the mails, to induce differ- 
ent persons each to purchase a half 
interest in his saloon as a partner, 
and to pay largely more than it was 
worth, by misrepresenting its value 
and the amount of its profits, and 
thus to obtain their money without 


See 


their receiving any equivalent there- 
for. Van Deusen vy. U. S., 151 Fed. 
939, 81 CCA 175) (38) VA scheme to 


corrupt a state election so as to se- 
cure the election as circuit judge of 
one who is not the choice of the 
voters and thereby to enable one who 
is not entitled thereto to draw the 
salary to that office. U.S. v. Aczel, 
219 Fed. 917. (4) A scheme to de- 
fraud insurance companies represent- 
ing that the destruction by fire of in- 
sured goods was accidental, when in 
fact the fire was intentionally set by 
defendants. « Spirou. v.-U. S., 24 FB. 
(2d) 796. (5) A scheme to defraud 
by false and worthless instruments 
as being genuine soldier’s script. 
Blanton v. U. S., 213 Fed. 320, 130 
CCA 22, AnnCas1914D 1238. (6) A 
scheme to induce one to send goods on 
approval with intent to convert the 
goods. Tucker v. U. S., 224 Fed. 833, 
140 CCA 279 [certiorari den 241 U. S. 


668 mem, 36 SCt 552 mem, 60 L. ed. 
1229 mem]. (7) A scheme to induce 
persons, by means of letters sent 


through the mails, to send one dollar 
each in payment for a special life 
reading, giving the horoscope of the 
sender and the events of his life from 
the. cradle to, the graves UW. Sov: 
White, 150 Fed. 379. (8) A scheme 
to induce shipments of produce for 
the purpose of converting the pro- 
ceeds. Lewis v. U. S., 259 Fed. 221, 
170 CCA 289. (9) A scheme to order 
materials for an article to be fraud- 
ulently sold under the name of a 
highly priced drug. Edwards v. U. 
S., 249 Fed. 686, 161 CCA 596 [certio- 
rari den 248 U. S. 560 mem, 39 SCt 
7 mem, 63 L. ed. 422 mem]. (10) A 
scheme to put counterfeit money in 


circulation. U. S. vy. Jones, 10 Fed. 
469, 20 Blatchf. 235. (11) The in- 
tentional use of a legal contract to 


defraud another, although the use of 
the same contract with an honest in- 
tent for a proper purpose would be 
lawful. Miller v. U. S., 133 Fed. 337, 
66 CCA 399. (12) The issuance of 
certificates in the name of a com- 
pany by which the holder paid in one 
dollar per month, and on maturity of 
his certificate in its turn was entitled 
to receive double the amount paid in 
from a “mutual benefit credit fund” 
created solely by the payment into it 
of less than seventy-five per cent of 
the amounts paid in. Walker v. U. S., 


‘mann v. 


v 


[§ 235mm 


statute limited to the particular frauds enumerated 
therein,*° but is broad enough to include any scheme 
or artifice of whatsoever nature, the purpose of which 
is to defraud or to obtain money or property by 
means of false or fraudulent pretenses,*! provided 
the scheme is intended to be carried into effect,*” and 
provided communications through the post office are 
subsequently used for that purpose.*? 

Illustrations of what have been held to be,** and 


152 Fed. 111, 81 CCA 329. 

{[b] Fmancial statements for pur- 
pose of obtaining credit—-(1) The 
sending of financial statements 
known to be false through the mails 
for the purpose of obtaining credit 
constitutes a violation of the statute 


(CU. Siv> Ball, 294 ;Pedn750" Us Save 
Akers, 232 Fed. 963; Kaplan v. U. S., 
229 Fed. 389, 143 CCA 509; Bettman 


v. U. S., 224 Fed. 819, 140 CCA 265 
[certiorari den 239 U. S. 642 mem, 36 
SCt 163 mem, 60 L. ed. 482 mem]; 
Scheinberg v. U. S., 213 Fed. 757, 130 
CCA 271, AnnCasl1914D 1258), i(2) 
whether the letter is sent to the per- 
son from whom defendant expected 
to borrow money or obtain property 
(U. S. v. Akers, supra; Bettman v. U. 
S., supra) (3) or to a commercial 
agency with the intent that the same 
should be used as tthe basis of pur- 
chasing goods on credit (U v. 


Ball, 294 Fed. 750; Scheinberg v. U. 
S., supra). 
{[c] Free advertising.—Inducing a 


newspaper publisher to insert ad- 
vertisements in his paper on a prom- 
ise to pay the bills therefor when 
rendered by one who has no intention 
of so paying is a scheme to defraud 
within the meaning of the statute. 
U. S. v. Staples, 45 Fed. 195. 

[ad] Ordering goods through mails 
with intention of not paying tor them 
is a violation of the statute. Kauf- 
. S., 282 Fed. 776 [certio- 
rari den 260 U. S. 735 mem, 43 SCt 96 
mem, 67 L. ed. 488 mem]; Savage v. 
U. S., 270 Fed. 14 [certiorari den 257 U.. 
S. 642 mem, 42 SCt 52 mem, 66 L. ed. 
412 mem]; Tucker v. U. S., 224 Fed. 
833, 140 CCA 279 [certiorari den 241 
ion 668 mem, 36 SCt 552 mek, 60 L. 
ed. 1229 mem]; Charles v. U. S., 213 
Med. 70% 130NCCA, 221, ae 
1251; (Oe Se ae Staples, 45 Fed. 195; 
U. S. v. Watson, 35 Fed. 358; U. S. v. 
Wootten, 29 Fed. 702. 

[e] Schemes to induce purchase 
of stock—(1i) A scheme to induce 
persons to buy stock in a corporation 
by means of false and fraudulent 
representations is within the statute. 
Scheib v. U. S., 14 F. (2d) 75 [cer 
tiorari den 273 U. S. 701 mem, 47 SCt 
95 mem, 71 L. ed. 848 mem]; Cor- 
liss v. U. So) 0, (2G) 455 U. Ss. v. 
Hersey, 288 Fed. 852; Tjosevig v. 
Boyle, 268 Fed. 813. (2) As for in- 
stance, a scheme to induce persons to 
purchase stock under the false repre- 
sentations that they were purchasing. 
treasury stock (Myers 'v. U. S., 223 
Fed. 919, 1389: CCA 399 [certiorari den 
242 U. S. 627 mem, 37 SCt 13 mem, 61 
L. ed. 535 mem]; Wilson Vi. Uses 
LID Med. v42Getil CCA 23h) 55:3) al- 
though the persons who sold _per- 
sonal stock as treasury stock placed 
an amount equal to the amount of 
stock in the corporation's treasury as 
a loan (Wilson v. U. S., supra). (4) 
And the scheme is none the less a 
public offense in violation of the laws 
of the United States because it was 
also a private tort against the cor- 
poration. Wilson v. U. S., supra. 
(5) A manager of a company who 
uses the mails to induce purchase of 
its stock, who fails to inform the 
proposed purchasers that approxi- 
mately fifty per cent of the proceeds 
of the sales of, stocks is paid as com- 
missions and expenses to sales 
agents, in violation of a state statute 
requiring him to do so, is guilty of a 
violation of the statute. Campbell 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not to be,*® schemes or artifices to defraud within 
the statute are set out in the notes hereto. 

To render one liable 
to a prosecution under the statute it is not necessary 
that he should have been the originator of the fraudu- 
lent scheme in which he participated,4? or that he 
should have been a party to the formation of the 


[§ 236] e. Persons Liable.*® 


secheme.*® If he knowingly joined 


its formation, he is as much responsible as if he had 
joined in the scheme at the time of its formation,*® 
and all who with criminal intent join themselves to 
the principal scheme may be punished for violation 
of the statute,°° even though their participation in 
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wrong-doing.°? 


it subsequent to 


though some of 


the scheme may be slight,°! or although they may 


v. U. S., 12 F. (2d) 873 [certiorari den 
Brorus S. T22<mem: 47. SCt,\112.mem, 
71 L. ed. 859 mem]. 

{[f] Matter relating to alleged 
cures.—(1) It is an offense to use the 
mails to carry out a scheme to de- 
fraud by using alleged mental pow- 
ers to relieve suffering of mind or 
body (Crane v. U 259 Fed. 480, 
170 CCA 456), (2) or in furtherance 
of a scheme to defraud by obtaining 
money by mailing circulars repre- 
senting that evil spells or curses can 
be cast on persons and that evil 
spirits can worry them in sleep and 
that accused possesses supernatural 
powers and can furnish articles 
which will defeat these evils (U. S. v. 
Calwer, 292 Fed. 1007). (3) A scheme 
to defraud by selling a worthless de- 
vice on representations that it caused 
the human body to attract oxygen 
from the air and that by the proper 
use thereof the owner was absolute 
master of diseases in all acute af- 
fections and in far advanced stages of 
the most formidable chronic diseases. 
Moses v. U. S., 221 Fed. 863, 1837 CCA 
433. (4) A scheme to defraud by 
which defendant pretended to be- 
lieve that he had-obtained a _ super- 
natural state of self-immortality by 
righteous conduct, which power en- 
ables him to conquer disease, death, 
poverty, and misery, and could be 
transmitted to others willing to pay 
therefor. New v. U. S., 245 Fed. 710, 
158 CCA 112 [certiorari den 246 U. 
S. 665 mem, 38 SCt 334 mem, 62 L. ed. 
928 mem]. ae 

{g] Soliciting and receiving of 
money from patient by duly qualified 
physician not without intending to 
furnish medicine or treatment there- 
for, but only as a pretext for secur- 
ing the patient’s money, without any 
regard to his need for treatment, is a 
fraudulent scheme within the stat- 
ute. Hughes v. U. S., 231 Fed. 50, 
145 CCA 238 [certicrari den 242 U.S. 
640 mem, 37 SCt 112 mem, 61 L. ed. 
541 mem]. 

{h] Erroneous statement of law, 
if willfully made, may constitute 
part of a scheme to use the mails to 
defraud in obtaining money from 
people by promising to secure rights 
to certain reserved public’ lands by 
application therefor made through 
defendants. Byron v. U. S., 273 Fed. 
769 [certiorari den 257, U. S. 653 
mem, 42 SCt 94 mem, 66 L. ed. 418 
mem]. 

45. See cases infra this note. 

[a] Carrying on business under 
name of. company.—The fact that one 
charged with using the mails to de- 
fraud. carried on business under the 
name of “the Union Publishing Com- 
pany,” rather than in his own name, 
is not in itself fraudulent. U. S. v. 
Finney, 45 Fed. 41. 

[pb] Letters sent through mails to 
cover up crime.—One who, as sales 
agent for a company, embezzles mon- 
ey received by him for goods sold 
for cash and sends letters through 
the mails to the company containing 
false representations to conceal the 
embezzlement is not guilty of a vio- 
lation of the statute, since he did not 
use the mails to obtain goods or mon- 
ey of the principal. <A definite scheme 


to defraud and the sending of letters 
through the mails in execution there- 
of is clearly distinguishable from a 
crime committed and letters to hide 
and cover it.up. U. S. v. Smith, 29 
HY. (2d) 926; ; 

*“ [e] Scheme to extort money by in- 
timidation (1) through threats of 
death or bodily harm is not a scheme 
to defraud within the meaning of the 
Statutes Sh asulo. va (.q:S5 272%, Ue aS; 
620, 47 SCt 200, 71 L. ed. 443 [rev 7 
F. (2d) 961, and disappr Horman v. 
U. S., 116 Fed. 350, 53 CCA 570 (cer- 
tiorari den 187 U. S. 641 mem, 23 SCt 
841 mem, 47 L. ed. 345 mem)]; Napo- 
niello v. U. S., 291 Fed. 1008. Com- 
pare U.S. v. Raish, 163 Fed. 911 (of- 
ficers of a labor union who send let- 
ters or circulars through the mails to 
customers of a manufacturing cor- 
poration to induce them to withdraw 
their custom from it for the purpose 
of ruining its business or forcing it 
to pay a fine imposed on it for em- 
ploying nonunion workmen, whether 
such fine and boycott were initiated 
by such officers or by the union with 
their participation and approval, are 
guilty of the offense of using the 
mails to defraud). Contra Lupipparu 
Vi, USS. Be 20d) 504> (2) Thus: the 
use of the mails to send Black Hand 
letters whereby defendants extorted 
money by means of threats is nota 
scheme to defraud within the section. 
Naponiello v. U. S., supra. 

46. liability for acts of agents 
see supra § 214. 

47. U. S. v. -Flemming, 18 Fed. 
907, 908. 

“Tf a person uses or attempts to 
use an old scheme or device for pur- 
poses of fraud by means of the mails, 
he is as clearly within the scope of 
this law as if he was the first to have 
conceived or thought of such scheme. 
To confine the operation of this stat- 
ute to new schemes, only the actual 
product of the mind of the defend- 
ants, and not before conceived or 
used, would be too narrow a con- 
struction of the purposes of the act, 
and would allow old frauds the use 
of postal facilities denied to new 
ones.” U.S. v. Flemming, supra. 

48. See cases infra notes 49-52. 

49. Kaplan v. U. S., 18 E. (2d) 939. 
And see Conspiracy § 181. 

50. Silkworth v. U. S., 10 F. (2d) 
711 [certiorari den 271 U. S. 664 mem, 
46 SCt 475 mem, 70 L. ed. 1139 mem]; 
Spear v. U. S., 246 Fed. 250, 158 CCA 
410 [certiorari den 246'°U. S. 667 mem, 
38 SCt 335 mem, 62 L. ed. 629 mem]; 
Mushes: wee Un \S:, gel, Medi.50;,. £45 
CCA 238 [certiorari den 242 U. S. 640 
mem, 37 SCt 112 mem, 61 L. ed. 541 


mem]. 
{a] Rule applied.—Certain de- 
fendants, who were physicians, en- 


gaged in a scheme to defraud patients 
by obtaining money for medicine and 
treatment without regard to the 
needs of the patients. Defendant B 
was an assistant of one of the prin- 
cipal defendants at his office, and 
consulting physician at another office 
maintained by such principal defend- 
ants. He was connected with the 
principal defendants in an intimate 
way, and assisted in the illegal busi- 
ness they were conducting. It was 
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know nothing but their own share in the aggregate 


Where several persons devise a 


scheme to defraud intending to execute the: scheme 

by usine>the mails,°* or knowing, or having reason to — 
believe, that the mails would be used in execution of 
the scheme,** the mailing of a letter in execution of 
the scheme by one of them is the act of all,°® and 
the act. of one in receiving a letter in the execution of 
the scheme is likewise the act of all.°°' So where, 
without the use of the mails, the execution of the 
fraudulent scheme would have been impossible, all 
who participated in the scheme would be guilty, al- 


them did not actually deposit®? or 


held that although he was not shown 
personally to have conducted any of 
the correspondence relied upon to es- 
tablish the scheme and the use of the 
mails to accomplish it, there was snf- 
ficient evidence to support a verdict 
of guilty as against him, as the jury 
were justified in finding that he was 
connected with the principal defend- 
ants in the conduct of the enterprise, 
and that, being a physician, he was 
not ignorant of its guilty character. 
Hughes v. U. S., 231 Fed. 50, 145 CCA 
238 [certiorari den 242 U. S. 640 mem, 
87 SCt 112 mem, 61 L. ed. 541 mem]. 

[b] President of stock exchange 
who had advised a copartnership en- 
gaged in running a bucket shop to 
continue business when they were in- 
solvent and indulging in illegal prac- 
tices was an accessory to a viola- 
tion of the statute and triable as 
principal. Silkworth v. U. S., 10 A 
(2a)) “Wit [certiorari® den "2715s S: 
664 mem, 46 SCt 475 mem, 70 L. ed. 
1139 mem]. 

[ec] Floor broker who assisted the 
copartnership in illicit trading was 
held to be a participant in the scheme 
to defraud customers of the copart- 
nership. Silkworth) vo) UseS= “Loe: 
(2d) 711° fcertiorari*den 27F Us 7S: 
664 mem, 46 SCt 475 mem, 70 L. ed. 
1139 mem], 


51. Silkworth v. U. S., supra. 
52. Silkworth v. U. S., supra. 
[a] Aiding collection of fraudu- 


lent checks.—Where, others having 
through fraud obtained checks and 
drafts, defendant undertook to aid in 
their collection, and for that purpose 
deposited them with a bank for col- 
lection, and the bank in process of 
collection transmitted them through 
the mails, defendant is guilty of a 
violation of the statute, for, the col- 
lection of the checks and drafts be- 
ing an essential part of the scheme, 
defendant cannot escape on the the- 
ory that he could not have made him- 
self a party to the fraud by subse- 
quently aiding in the collection of 
such drafts. Spear v. U. S., 246 Fed. 
250, 158 CCA 410 [certiorari den 246 
U. S. 667 mem, 38 SCt 335 mem, 62 
L. ed. 629 mem]. 

53. Sasser v. -U. S., 29°F. (2d) 76; 
fincher vy. Up as.) ll aks (ed) ismpeers 
tiorari den 271 U. S. 664 mem, 46 
SCt 475 mem, 70 L. ed. 1139 mem]; 
Chambers v. U. S., 237 Fed. 518, 150 
CCA <3 958)" VEDI R VaalOe Saco Bees. 
689, 55 CCA 407 [certiorari den 189 
U. S. 510 mem, 23 SCt 850 mem, 47 L. 
ed. 923 mem]. 

[a] Reason is that partnership in 
kind being established against all the 
defendants, the act of any defendant 
in furtherance of the common crim- 
inal plan is the act of all. Sasser v. 
WoS.52:29) HG ayenioe 

54 Ader v. U.S., 284 Fed. 13 [cer- 
tiorari den 260 U. S. 764 mem, 43 SCt 
247 mem, 67 L. ed. 493 mem]. 

55. Grant v. U._S., 268 Fed. 443 
[certiorari den 256 U. S. 700 mem, 41 
SCt 538 mem, 65 L. ed. 1178 mem]. 

56. Grant v. U. S., supra. 

57. Preeman v. U. S., 244 Fed. 1, 
156 CCA 429 [certiorari den 245 U.S. 
654 mem, 38 SCt 12 mem, 62 L. ed. 
533 mem] (if some of the defendants 
made use of the mails, it is not only 
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take from the mails any letters.5® But where ac- 
cused had been a party to a scheme to defraud dur- 
ing a period when the persons conducting it had done 
so solely by means of express and telegraph compa- 
nies, and was not shown to have had any connection 
with his former confederates after they commenced 
unlawfully to use the mails for such purpose, he was 
not guilty of a violation of the statute.°® While a 
corporate officer who devises a scheme to obtain mon- 
ey by false pretenses or promises and uses the mails 
in furtherance of such scheme is guilty of a viola- 
tion of the statute,®° a managing officer of a corpo- 
ration cannot be convicted éf using the mails to de- 
fraud if he did not know of, or participate in, the 
scheme,®°t no matter how eareless and negligent he 
may have been in the management of the affairs of 
the corporation.®? 

[§ 237] f. Defenses. In addition to defenses 
ordinarily available in prosecutions for criminal of- 
fenses,°? other defenses have been interposed in 
prosecutions for this offense.®* 

Scheme obnoxious to state laws. It is not an objec- 
tion to a prosecution under the statute that the 
scheme to carry out which the assistance of the mails 
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rules?? 


[§§ 236-238 


is to be invoked is obnoxious to some state statute,®* 
or that it is of a character responsible to the police 
powers of the state only,®°® and has no relation to 
any law of the United States,*’ since the prosecution 
is for using the mails in executing a scheme to de- 
fraud.®® 

Use of decoy letters. The fact that letters taken — 
from a post office pursuant to a scheme to defraud 
were decoy letters does not render their receipt any 
less an offense, if they were written in an effort to 
detect, and not to induce the commission of, a 
erime.*® But if thére were no reasonable grounds to 
suspect defendants of misusing the mails, neither the 
course of the officials nor the conviction can be sane- 
tioned." 

Use of innocent agent to effect purpose. Respon- 
sibility eannot be avoided by the use of an innocent 
agency intentionally employed to reach and use the 
mails in effecting a scheme to defraud.71 

[§ 238] g. Indictment—-(1) In General. General 
apply as to the requisites and sufficiency of 
indictments for this offense.7 

Formal defects. Where an indictment contains 


on their own behalf but as well on 
the behalf of their coparticipants). 


58. Preeman v. U. , supra. 
59. Dalton yv. U. S., 154 Fed. 461, 
SBC CAGC BIT: 


60. Barrett v. U. S., 33 F. (2d) 115. 
And see Redmond v. U. S., 8 F. (2d) 
24 (one who, in furtherance of a 
scheme to defraud, organizes a cor- 
poration, of which he is the active 
and controlling member, and in whose 
name the scheme is promoted, can- 
not shield himself from consequences 
by claiming that he is not irndividual- 
ly liable for the corporation’s acts). 

61. Foster v. U. S., ae Bs Bc) 577. 

62. Foster v. U. S., 

63. See Criminal ee Re 52-70. 

64. See cases infra this note; 
infra text and notes 65-71. 

[a] Facts not constituting de- 
fense.—(1) It is not a defense that the 
acts charged were the acts of a cor- 
poration, where the evidence showed 
that defendants did the acts under 
the name of a corporation. Kriebel 
v. U. S., 8 F. (2d) 692 [certiorari den 
269 U. S. 582 mem, 46 SCt 119 mem, 
70 L. ed. 424 mem, aoe sub nom. 
Pommery v. U. S., 269 U. 583 mem, 
46 SCt 120 mem, 70; De Ne 424 mem]. 
(2) The fact that the contract with 
the victim had three years in which 
to run would not make defendants 
immune to prosecution for the period 
fixed in the contract. Preeman v. U. 
S., 244 Fed. 1, 15, 156 CCA 429 [cer- 
tiorari den 245 U. S. 654 mem, 38 SCt 
12 mem, 62 L. ed. 533 mem] (it is im- 
material for how long or short a 
term the contract undertook to bind 
the parties, or indeed whether the 
victim after paying the money and 
signing the contract did or did not 
continue to comply with its terms). 
(3) In a prosecution for devising a 
-scheme and using the mails in con- 
nection with it to defraud in dispos- 
ing of land by means of false repre- 
sentations, where many false rep- 
resentations as to the character of 
the land are alleged and established, 
it is no defense that the evidence 
failed to show that defendant intend- 
ed to defraud the purchasers by fail- 
ing to give them land which was 
worth the price that they agreed to 
pay, such a misrepresentation being 
only one of many alleged in the in- 
dictment. Chambers v. U. S., 237 Fed. 
513, 150 CCA 395. (4) In a prosecu- 
tion for using the mails in a scheme 
to defraud by charging advance pay- 
ments for the collection of claims 
known by defendants to be worthless, 
the fact that they attempted to make 
collections constitutes no _ defense. 


and 


Preeman v. U. S., supra (“if it were 
otherwise, the most deliberate and 
circumstantial plan of deception to 
obtain in advance payment for serv- 
ices would be rescued from the 
charge of being in law ‘a scheme or 
artifice to defraud,’ if only there is 
present an intent to render service, 
which, as here, can avail the victim 
nothing’”’). (5) Where the evidence 
established the charge that defendant 
advertised as a matrimonial agency 
and obtained money from a person 
by means of correspondence through 
the mails by false representations 
made in the advertisement, it was no 
defense that defendant afterward put 
the person defrauded in correspond- 
ence ee a Boars whom he married. 
Grey S., 172 Fed. 101, 102, 96 
CC® 415. V6 ‘Where defendant in or- 
der to raise money by sale of stock 
of a corporation falsely represents 
that it owns and operates certain 
property, it is not a defense to a pros- 
ecution for using the mails in fur- 
therance of the scheme that he hon- 
estly believed that the property had 
great possibilities, and that by secur- 
ing the necessary capital the corpo- 
ration would be highly successful and 
purchases of the stock a profitable in- 
vestment.'| Moore v. U. S., 2 BF. (2d) 
839 [certiorari den 267 U. S. 599 mem, 
45 SCt 354 mem, 69 L. ed. 807 mem]. 
To same effect Kercheval v. U. S., 12 
F. (2d) 904 [certiorari granted 273 U. 
S. 685 mem, 47 SCt 244 mem, 71 L. 
ed. 839 mem, and rev on _ other 
grounds 274 U. S. 220, 47 SCt 582, 71 
L. ed. 1009]. And see Pandolfo v. 
U. S., 286 Fed. 8 [certiorari den 261 
U. S. 621 mem, 43 SCt 433 mem, 67 L. 
ed. 831 mem] (the fact that accused 
believed that his company would 
eventually build and profitably op- 
erate a manufacturing plant, if he 
could procure the necessary capital, 
and that he reinvested his profits on 
the basis of that belief, does. not jus- 
tify him in securing the capital from 
others by means of false and fraudu- 
lent representations and promises, or 
absolve him from the charge of using 
the mails to defraud). (7) Whether 
defendants charged with the use of 
the mails in furtherance of a scheme 
to defraud by pretended purchases of 
securities were in a position to pur- 
chase them is immaterial if they did 
not intend to purchase them but had 
the intent by their scheme to obtain 
the money and property of other per- 
sons and convert the same to their 
own use and benefit. Redmond vy. U. 
S., 8 F. (2d) 24. 

65. U.S. v. Farmer, 218 Fed. 929; 


A v. U. S., 129 Fed. 551, 64 CCA 


fa] Gambling transactions.—In a 
prosecution for using the mails in 
furtherance of a scheme to defraud 
by the payment of large returns for 
money to be used in betting on horse 
races, the fact that such scheme in- 
volved a gambling transaction for- 
bidden by the laws of the state where 
it was devised and where defendants 
resided was immaterial. O’Hara vy, 
U. S., 129 Fed. 551, 64 CCA 81. 

66. U.S. v. Farmer, 218 Fed. 929. 

67. Hendrey y. U. S., 233 Fed. 5, 
TAT ICCALTS. 

68. .O’Hara yv. U. S., 129 “Fed. 5512 
64 CCA 81. See also supra §§ 220, 227. 

69. Freeman v. U. S., 243 Fed. 353, 
156. CCAP YT 33: Samuels v. U. ‘Ss 938 
Fed. 536, 146 CCA 494, AnnCasl917A 
rGiBes Goldman v. U. ss 220 Fed. 57, 
135 CCA 625 [aff 207 Fed. 1002]. 

70. Goldman v. U. S., supra. 

71. U.S. v. Kenofskey, 243 U. S. 
440, 37 SCt 438, 61 L. ed. 836; Tincher 
v. U. S., 11 F. (2d) 18 [certiorari den 
271 _U. S. 664 mem, 46 SCt 475 mem, 
70 L. ed. 1139 mem]; Spear vy. U. S., - 
228 Fed. 485, 143 CCA 67. 

[a] Thus, where defendant, hav- 
ing received from those actively en- 
gaged in conducting a fraudulent 
scheme drafts and checks obtained 
from the victims, delivered them to 
a local bank for collection, and the 
bank pursuant to its ordinary cus- 
tom transmitted the same through 
the mails for collection, defendant, 
although the bank was an innocent 
agent, was guilty of violating the 
statute. Spear v. U. S., 246 Fed. 250, 
158 CCA 410 [certiorari den 246 U. S. 
667 mem, 38 SCt 335 mem, 62 we “ed. 
629 mem]. 

72. See Indictments and Informa- 
tions 31°C. J. p 548 

73. See cases infra this section; 
and §§ 239-253. 

[a] Indictments good in whole or 
in part.—Giles v. U. S., 34 F. (2d) 110; 
Munch v. U. S., 24 F. (2a) 518; Kerch— 
6Val Vv. eULS le Sa (Za) 904 [cer- 
tiorari granted 273 U. S. 685 mem, 
47 SCt 244 mem, 71 L. ed. 839 mem, 
and rev on other grounds 274 U. S. 
220, 47 SCt 582, 71 L. ed. 1009]; “Ten- 
enbaum v. U. 8.5 LISE (2a) vat 
v. U. S., 8 F. (2a) 697; OG Ss 
7H, (24) 133 [aff 7 F. (2d) 1351; Til- 
lery v. U..S., 285 Fed. 119; Grossman 
Vin: at 282 Fed. 790 [certiorari den 
260 U. 734 mem, 43 SCt 95 mem, 67 
L. ed. fe7 mem]; ‘Kaufmann Vic UO, SG 
282 Fed. 776 [certiorari den zee U. 
S. 735 mem, 43 SCt 96 mem, 67 L. ed. 
488 mem]; Crane v. U. S., 259 Fed. 


ee a a i ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 238-240} 


every element of the offense, and sufficiently apprises 
accused of the charge, it will not be held insufficient 
by reason of purely formal defects,’* it being spe- 
cially provided by statute that no indictment shall be 
deemed insufficient by reason of any defect or im- 
perfection in matter of form only, 


tend to the prejudice of accused.7® 


Surplusage. As in other prosecutions,’® surplusage 
will not vitiate an indictment for using the mails to 
defraud, and may be disregarded.*7 

~[§ 239] (2) Stating Elements of Offense—(a) In 
An indictment based on the existing stat- 
ute7® need only allege the two elements therein speci- 
fied;*® and it is no longer necessary to allege that 
accused intended as a part of the scheme to use the 
mail to carry out its purposes,®® as was the case un- 


General. 


der the former statute.*! 


[§ 240] (b) Scheme To Defraud—aa. In General. 


480, 170 CCA 456; Bowers v. U. S., 
ek Weds 1641; 415 TC CALS Oe” We Si! Vv. 
Schlatter, 235 Fed. 381; Gardner v. 
U. S., 230 Fed. 575, 144 CCA 629; Blan- 
LORe Wace ty sis hed. 1320, 4301, CCA: 
22, AnnCas1914D 1238; Bartholomew 
Wass 177 Mea. 902, 101° CCA 182 
{certiorari den 217 U. S. 608 mem, 30 
SCt 697 mem, 54 L. ed. 901 mem]; U. 
S. v. Sherwood, 177 Fed. 596; Van 
Deusen v. U. S., 151 Fed. 989, 81 CCA 
175; U.S. v. Hoeflinger, 33 Fed. 469. 

{[b] Construction of words em- 
ployed.—There is no conflict between 
“tenor” and “in substance” in an in- 
dictment for use of the mails to de- 
fraud, introducing ‘‘contract’” with 
the words, ‘a contract of tenor in 
substance as follows.” Whitehead v. 
U.S., 245 Fed. 385, 390, 157 CCA 547 
[certiorari den 245 U. S. 670 mem, 38 
SCt 191 mem, 62 L. ed. 540 mem] 
(‘neither etymologically, philologi- 
cally, nor legally is there any neces- 
sary conflict between the words; and, 
as used in the indictment, the words 
‘in substance’ modify ‘tenor,’ and in- 
dicate that the contract is substan- 
tially as set forth’’). 

{c] Designation of perpetrator.— 
(1) An indictment charging that ac- 
cused, under the names of Dr. Jor- 
dan, L. J. Jordan, Incorporated, and 
Jordan’s Museum of Anatomy, de- 
vised a scheme to defraud is not 
objectionable as charging that the 
scheme was conceived by a corpora- 
tion, but charges that accused de- 
vised the scheme. Oesting v. U. S., 
234 Fed. 304, 148 CCA 206. (2) Under 
Colo. Rev. St. (1908) § 4778, as con- 
strued by the supreme court of that 
state, the failure of a partnership 
to fiie the affidavit of organization 
therein required does not prevent it 
from doing businéss, and therefore 
aan indictment for using the mails in 
furtherance of a fraudulent scheme 
to form a corporation having the 
same name as the partnership, and 
purchase goods from those relying 
on the partnership’s credit, need not 
allege that the partnership was duly 
organized. Savage v. U. S., 270 Fed. 
14 [certiorari den 257 U. S. 642 mem, 
42 SCt 52 mem, 66 L. ed. 412 mem]. 

74. Link v. U. S., 30 F. (2d) 3842; 
Dysart v. U..S.,.17 F. (2d) 769. [cer- 
tiorari den 274 U. S. 755 mem, 47 SCt 
771 mem, 71 L. ti 1334 mem]; Mc- 


Clendon v, U. §S., 229 Fed. 523, 143 
CCA 591. 
fa] Indictment imartificially 


adrawn, diffuse, and redundant.—An 
indictment for unlawful use of the 
mails in furtherance of a scheme to 
defraud, although inartificially 
drawn, diffuse, and redundant, charg- 
ing a scheme to induce certain per- 
sons to buy land in Mexico for more 
than its value by means of false 
statements, and also charging mail- 
ing letters in furtherance of the 
scheme, held good as against general 
demurrer. Dysart v. U. S., 17 F. (2d) 
769 [certiorari den 274 U. S. 755 mem, 
47 SCt 771 mem, 71 L. ed. 1334 mem]. 
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which shall not 
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The indictment must allege that a scheme of the char- 
acter denounced by the statute was devised or in- 
tended to be devised ;*? and for this purpose it is suf- 
ficient to allege that accused on a given day had de- 
vised a scheme to defraud.*? 
defective which describes the entire scheme as de- 


Nor is an indictment 


vised and charges it to be in some, but not in all, 


essential respects fraudulent.*+4 
is not insufficient as showing only a preparation to 


And an indictment 


devise a scheme to defraud because ways and means 


devised.*® 


each other.®® 


for carrying it into effect were subsequently to be 
So it has been held that an indictment is 
not rendered bad by the fact that allegations show 
that representations made were inconsistent with 
Where an 
charges a scheme or artifice to defraud, the fact that 


indictment sufficiently 


it also added the words “in and by inducing by. false 


[b] Indictment containing nega- 
tive pregnants.—Where an_ indict- 
ment contains every element of the 
offense, and sufficiently apprises de- 
fendant of the charge, it will not be 
held defective because of supposed 
negative pregnants, as it relates to 
the form rather than the substance. 
Link v. U. S., 30 F. (2d) 342. 

[ec] Failure to allege incorpora- 
tion of bank.—The failure of an in- 
dictment for using the mails in the 
execution or attempted execution of 
a scheme to defraud a bank to allege 
that the bank was incorporated did 
not prejudice defendant, and hence 
the indictment would not be quashed 
because thereof. McClendon v. U. S., 
229 Fed. 523, 143 CCA 591. 

75. USCA tit 18 § 556. 

76. See Indictments and Informa- 
tions § 300. 


77. Tenenbaum v. Snook, 15 F. 
(2d) 372; Mathews v.: U. S., 15 F. 
(2d) 139; Silkworth v. U. S., 10 F. 


(2d) 711 ‘T[eertiorari den 271 Ui S. 664 
mem, 46 SCt 475 mem, 70 L. ed. 1139 
mem]; U. S. v. Clark, 125 Fed. 92. 

[a] Thus allegations in an indict- 
ment for use of the mails to defraud 
by sale of corporate bonds that in- 
dividual defendants were owners in 
fee of certain lands securing the 
bonds must be disregarded as sur- 
plusage in view of further allegations 
in the indictment that such lands 
were owned by the corporation. 
Mathews vs Uz S:, 15°Rs.€2da)).13'9- 

[b] As to consummation of 
scheme.—A count of an indictment 
charging defendant with using the 
mails for the purpose of carrying out 
a fraudulent scheme is not rendered 


|bad by further unnecessary allega- 


tions relating to the consummation 
of the scheme, such averments being 
disregarded as surplusage. U. S. v. 
Clark, 125 Fed. 92. 

78. See supra § 222. 

79. Siive vouns, 5232) Une Santos 
34 Sct 303, 58 L. ed. 548; Tincher v. 
Bees: aa F, (2d) 18 [certiorari den 
271 U. S. 664 mem, 46 SCt 475 mem, 
70 L. ed. 1139 mem]; Clark v. U. S., 
293 Bed. 301;,. Belden, v2. U.. Si, 2238 
Fed. 726, 139 CCA 256; Ruthven v. 
U. S., 222, Bed. 70, 1387 CCA 364; U. 
S. v. Young, 215 Fed. 267. 

80... U.. S. vo Young; 232.0: S. 155, 
34 SCt 303, 58 L. ed. 548; Tincher v. 
WS LL He (2d): 18 -Reertiorari den 
271 U. S. 664 mem, 46 SCt 475 mem, 
TOP aa OG. el Log Mel); eoiare ln vase Ole 
S., 267 Fed. 665 [reh den 269 Fed. 
365 (certiorari den 256 U. S. 690 mem, 
691 mem, 41 SCt 450 mem, 65 L. ed. 
1173 mem, 1174 mem)]; Robins v. U. 
S., 262 Bed. 126; Ruthven v.’ U. Se 
222 Fed. 70, 137 CCA BC Fuss 
Young, 215 Fed. OM ay eee S. Vv: Gola. 
man, 207 Fed. 1002 (aff 220 Fed. 57, 


U5) CCA 62515) Ue wSsicvi. Maxey, 200 

Fed. 997. 
Sly. U, SS. vo, voung, 232) U. S57 155; 
Stokes v. 


34 SCt ae 58 L. ed. 548; 
USSs ho. URS e187 Lo Sct 617," 300: 
ed. 667; Brown v. U. S., 143 Fed. 


and fraudulent representations and pretenses” per- 


20. 74 CCA 214 [certiorari den 202 

S. 620 mem, 26 SCt 765 mem, 50 L. 
ak 1174 mem]; Ewing’ vi U.S.) 286 
Beds53 69'CCX 61 O'Hara ve Une Ss; 
129 Fed. 551, 64 CCA 81; Dalton Vv. 
Ul S., 127 Fed. 544, 62° \CCA' 1238; 
Kellogg v. U. S., 126 Fed. 323, 61 CCA 
229" 2. Save. ClArK, aek25 Fed. 92; 


Stewart v. U. S., 119 Fed. 89, 55 CCA 


641; Uy Sow Post, 113 Fed. S520) Aw. 
Ss. Ae Loring, 91 Fed. 881; Weeber 
v. U. S., 62 Fed. 740; U.S. v. Smith, 


45 Fed. 561; U.S. 
Fed. 469. 
Elements under former statute see 


supra § 222 
bSFi aa) Oe Spee 


v. Hoeflinger, 33 


82. Stokes v. U. 
U5 US CEG War ood ed: 667; U, 
Hess, 124 Weis: 483, 8 SCt 571, 31 L. 
ed. 516. 

Indictment held sufficient.—Foster 
v. U. S., 178 Fed. 165, 101 CCA 485. 

83. Wilson v. U. S., 190 Fed. 427 
111 CCA 231 (such an averment is 
not open to the objection that the 
scheme or artifice is pleaded by way 
of recital and not by direct aver- 
ment). See Beck v. U. S., 33 F. (2d) 
107 (where it was similarly held that 
an indictment alleging that defend- 
ants “having devised and intended to 
devise, a Scheme to obtain money and 
property by means of false and fraud- 
ulent pretenses,” etc., was sufficient 
to advise defendants of the charge 
and to protect them against a later 
charge although it did not directly 
charge that defendants devised any 
scheme). 

84 Link v. U. S., 30 F. (2d) 342. 

[a] Reason is that fraud may in- 
here in a scheme that is fair on its 
face and legitimate but fraudulent in 
intent and in conducting and promot- 
ing it. Link v. U. S., 30 F. (2d) 342. 
And see infra § 242. 

85. Goldman v. U. S., 220 Fed. 57, 
1385 CCA 625 [aff 207 Fed. 1002]. 

[a] Thus an indictment alleging 
that defendant planned that if he 
found such a person as he desired he 
would agree and arrange with her 
that she should devise ways and 
means to meet and become acquaint- 
ed with men of high financial and so- 
cial standing and if possible induce 
them to take a compromising position 
with her, whereupon photographs 
were to be taken and used in extort- 
ing money from them, is not insuffi- 
cient to show that there is no scheme 
to defraud but only a preparation to 
devise such a scheme. Goldman v. 
U._S., 220 Fed. 57, 1385 CCA. 625 [aff 
207 Fed. 1002]. 

86../, BY TONG. Un Sec OO Meda. Sal, 
IWONCCAL 347 [certiorari den 251 U. 
S. 556 mem, 40 SCt 177 mem, 64 L. 
ed. 412 mem] (in the scheme charged 
there may have been some seeming 
or real inconsistencies. Certain of 
the alleged misrepresentations would 
be used by defendants in persuading 
one of the ‘victims’ who might be 
defrauded, while others would be 
made to another, yet, if the scheme 
was as pleaded, the indictment was 


1212 [49 C.J.] 


sons to part with their money does not limit the govy- 
ernment to the common-law offense of obtaining 
money or property by false pretenses.*7 
[§ 241] bb. Description of Scheme. 
ment must deseribe the alleged scheme with such 
certainty as clearly to inform accused of the charge 
against him, and of the nature of the evidence to be 
adduced in proof of the execution of the scheme,** by 
direct and positive averment, and not inferentially ;°° 
and an indictment which fails to meet this require- 
ment is defective in substance and is not aided or 
Nevertheless, it is only essen- 
tial to charge the scheme with such particularity as 
will enable accused to know the charge against him 
and what he will be required to meet on the trial,?* 
and that the indictment be such as will avoid another 


eured by verdict.?° 


prosecution for the same offense.°? 


sary that the scheme be set forth with that particular- 


sufficient). 

87. Wilson v. U. S., 190 Fed. 427, 
432, 111 CCA 231 (‘taking the aver- 
ments together we think that a 
‘scheme and artifice’ within the mean- 
ing of the statute is averred’’). 
suv. ess, 124 U.S? 483,78 
SCtrow, sl Lesed vol Geox Ul Ss. ves smiths 
29 Be (2a) 926 i4 Peters v..U. Sy 23. 
(24)> 165934 “Mathewshiv.. Us S35 15 F-. 
(2a) 139; Gammon vy. U.S., 12 F. (2d) 
226; Redmond v. U. S., 8 FE. (2d) 24; 
Clark v. U. S., 293 Fed. 301; Savage v. 
U.S, 270 Peck 14>-eertiorari den: 257 
U..S. 642 mem, 42 SCt 52 mem, 66 L. 
ed. 412 mem]; MacKnight v. U. S., 
263 Fed. 832 [certiorari den 253 U. S. 
492 mem, 40 SCt 586 mem, 64 L. ed. 
1029 mem]; Preeman v. U. S., 244 
Fed. i, 156 CCA 429 [certiorari den 
245-U. S. 654 mem, 38 SCt 12 mem, 
62 L. ed. 5833 mem]; Gardner v. U.S., 
230 Fed. 575, 144 CCA 629; Spear v. 
U. S., 228 Fed. 485, 143 CCA 67; Col- 
burnitev. (U2 S:.6223 Med p590 e138 90CCA 
136 [certiorari den 239 U. S. 643 mem, 
36 SCt 163.mem, 60 L. ed. 483 mem]; 
Sandals v..U. S., 213 Fed. 569, 130 
CCA 1495" Gould v2 UU. S., 209) Fed, 
730, 126 CCA 454; U. S. v. Goldman, 
207 Fed. 1002 [aff 220 Fed. 57, 135 
CCA 625]; Horn vy. U. S., 182 Fed. 721, 
105 CCA 163 [certiorari den 219 U. 
S. 585 mem, 31 SCt 470 mem, 55 L. ed. 


347 mem]; 'Foster v. U. S., 178 Fed. 
1165; LOL CCA «4857  Brooksi-v. Ut. S:; 
146 Wed 223° 76) CCAPS81y Ure Siav. 


Htheredge, 140 Fed. 376; Post v. U. 
S., 135 Fed. 1, 67 CCA 569, 70 LRA 
989s AMilby Wee. Si L20"Med. 71,057 
CCA 21% Stewart v. U. -S., 119) Bed. 
397 Do OOAVG LI MUs Sie, Rost; ils Bed: 
852; U. S. v. Loring, 91 Fed. 881; U. 
See varbeatty. 60) Mediy 7403 Uli Sev. 
Hoeflinger, 33 Fed. 469. 

[a] Insufficient allegations.—(1) 
That defendant caused another to or- 
der a diamond ring from complainant 
to be paid for on the installment plan, 
through the United States mails, with 
the intent not to pay for it. Ether- 
edge v. U. S., 186 Fed. 434, 108 CCA 
356. (2) That defendants devised a 
scheme to defraud, without a descrip- 
tion of the details showing the char- 
acter of the scheme. Spear v. U. S., 
228 Fed. 485, 143 CCA 67. (3) That 
defendant manufactured loaded dice, 
marked playing cards, ete., and con- 
ceived a scheme to defraud third per- 
sons by selling such articles to be 
used by buyers to defraud third per- 
sons, and in furtherance of such 
scheme deposited catalogues adver- 
tising the same in the mails ad- 
dressed to prospective buyers. Stock- 
ton v. U. S., 205 Fed. 462,123 CCA 530, 
46 LRANS 936. 

89. Dalton v. U. Si, 127 Fed. 544, 
62 CCA 238. 


00.) Uns: 
SRS Otsb leas bela ede, 516, 

91. Giles v. U. S., 34 F. (2d) 110; 
U. S. v. Herzig, 26 F. (2d) 487; Brady 


Ven Less; 24 US. 433), 
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The indiet- 


It is not neces- 


v; U. S:, 24 BF. (da) 399; Chew v. U. 
Wie Si, Oe C20) so48i edmond avail) 
Si 8 BS (2d). 24; MeBry de! ve On ism 10 
F. (2d) 466; Wilson v. U. S., 275 Fed. 
307 Leertiorari den: .257 U..S. 649 
mem, 42 SCt 57 mem, 66 L. ed. 416 
mem ];,-Grant. v.,U. S.,; 268. Bed:-443 
[certiorari den 256 U. S. 700 mem, 41 
SCt 538 mem,’ 65 L. ed. 1178 mem]; 
Green v. U. S., 266 Fed. 779 [certio- 
rari 256 U. S. 689 mem, 41 SCt 449 
mem, 65 lL. ed. 1173 mem]; Preeman 
v. U. S., 244 Fed. 1, 156 CCA 429 [cer- 
tiorari den 245 U. S. 654 mem, 38 SCt 
12 mem, 62 L. ed. 533 mem]; Gardner 
v. U. S., 230 Fed. 575, 144 CCA 629; 
Stern v. U; S:, 223 Ped. 762, 139 CCA 
292° 2U. 8. VerWanmes, o2s sedwo29). 
U. S. v. Goldman, 207 Fed. 1002 [aff 
220 Bedi 57, 1135-CCA\ 62515) orn’ v. 
U. S., 182 Fed. 721, 105 CCA 163 [cer- 
tiorari den 219 U. S. 585 mem, 31 SCt 
470 mem, 55 L. ed. 347 mem]; Foster 
v. U.S. 178 Ped: 165, 101 CCA 485; 
Lemon v. U. S., 164 Fed. 953, 90 CCA 
617; Brooks v. U. S., 146 Fed. 223, 76 
CCA 581; Brown v. U.S., 143 Fed. 60, 
74 CCA 214 [certiorari den 202 U. S. 
620 mem, 26 SCt 765 mem, 50 L. ed. 
1174 mem]. 

[a] Allegations held sufficient to 
charge scheme to defraud by inducing 
persons: (1) To pay money for cure 
of diseases. U.S. v. Baxter, 221 Fed. 
473. (2) To pay money for employ- 
ment. “Clapp v. U. S., 18 F. (2d) 906 
{certiorari den 275 U. S. 548 mem, 48 
SCt 85 mem, 72 L. ed. 419 mem]. (3) 
To purchase de luxe editions of books. 

. S. v. Farmer, 218 Fed. 929. (4) 
To purchase real estate options. 
Gourdain v. U.'(S., 154 Hedy 453, 33 
CCA’ 1309. (5) To purchase stock. 
Wilson v. U. S., 275 Fed. 307 [certio- 
rari den 257 U. S. 649 mem, 42 SCt 
57 mem, 66 L. ed. 416 mem]. (6) 
Other indictments held sufficiently to 
describe a scheme to defraud see 
Giles: v. U. S934 8. (2d) 1103 Mce- 
Bryde v. U. S., 7 F. (2d) 466; Snell 
Vi Us SA 25s (2a), Zot) Aderiv.U. S:, 
284 Fed. 13 [certiorari den 260 U. S. 
746 mem, 43 SCt 247 mem, 67 L. ed. 
493 mem]; Rimmerman vy. U. S., 186 
Fed. 307, 108 CCA 385 [certiorari den 
223 U. S. 721 mem, 32 SCt 523 mem, 
56 L. ed. 630 mem]; Lemon v. U. S., 
164 Fed. 953, 90 CCA 617; Van Deusen 
Vie Sa lol hed. 980 .SilsCCAN IT 5: 

[b] Charging breeder of, and deal- 
er in, dogs with having devised a 
scheme to defraud, in execution of 
which he mailed circulars in which 
he misrepresented the dogs offered 
for sale or trade in reference to their 
training, blood, ancestry and right to 
registration, and facts of registry and 
other facts, was held to charge a defi- 
nite scheme to defraud only as re- 
spects blood, pedigree, and breeding. 
McLendon v. U. S., 2 F. (2d) 660. 

92. Grant v. U. S., 268 Fed. 443 
[certiorari 256 U. S. 700 mem, 41 SCt 
538 mem, 65 L. ed. 1178 mem]. 


ie | 


a 
a 


[§§ 240-242 


ity as to time, place and circumstance which would 
be required if the scheme itself, and not the use of 
the post office in the execution thereof, was the gist 
of the offense,®? or with the detail and particularity 
necessary in an indictment for the specific offense of 
obtaining property through false representations,°** 
or an indictment for swindling or a like erime.?® 

Reference for description to another count. An in- 
dictment, which sets out the scheme in detail in the 
first count, may in other counts describe it by refer- 
ence to the first.°® 

[§ 242] cc. Success of Scheme or Efficacy To De- 
fraud. In accordance with principles elsewhere con- 
sidered,®’ the indictment need not allege that anyone 
had actually lost money or had been defrauded by 
the execution of the seheme alleged through the use 
of the mails;98 or that the scheme set out in the in- 
dictment should appear to be fraudulent on its 


93. Munch v.'U.S., 24 BF. (2d) 518; 
Brady v. U. S., 24 F. (2d) 399; Math= 
ews Vv. JUS.,.15 Ee (2a) a3'9)s sChewawe 
U.S. 9... (2d), 34832 Savage v. U. Se 
270 Fed. 14 [certiorari den 257 U. S. 
642 mem, 42 SCt 52 mem, 66 L. ed. 
412 mem]; MacKnight v. U. S., 263 
Fed. 832 [certiorari den 253. U. S. 
492 mem, 40 SCt 586 mem, 64 L. ed. 
1029 mem]; Gardner v. U. S., 230 Fed. 
575, 144 CCA 629; McClendon v. U. 
S., 229 Fed. 523, 143 CCA 591; Moun- 
day. v. ‘Us S.;, 225 Fed. 965, 140° Cem 
93 [certiorari den 239 U. S. 645 mem, 
36 SCt 167 mem, 60 L. ed. 484 mem]; 
Colburn .v. U.. S., 223. Red. -590,, 139 
CCA 136 [certiorari den 239 U. S. 
643 mem, 36 SCt 163 mem, 60 L. ed. 
483 mem]; Sandals v. U. S., 213 Fed. 
569, 1830 CCA 149; Gould v. U. S., 209 
Hed. 730, 126 CCA 454; Horn v. USS; 
182 Fed. 721, 105 CCA 163 [certiorari 
den, 219°U. SS. 585) mem, 31 .SCt -4700: 
mem, 55 L. ed. 347 mem]; Brooks. 
Vo iin, Sih146. Meds 2285 61 SOCARs Ste 

[a] Auxiliary devices.—An indict- 
ment for using the mails to defraud, 
in describing the fraudulent scheme, 
need not mention all the auxiliary de- 
vices, and so, although the contract 
used recites that an application there- 
for is a part of it, the indictment need 
not set forth the application, which 
does not change the legal effect of 
the contract. Whitehead v. U. S., 245. 
Fed. 385, 157 CCA 547 [certiorari den 
245 'U. S. 670 mem, 38 SCt 191 mem, 
62 L. ed. 540 mem]. 

94. Preeman v. U. S., 244 Fed. 1, 
156 CCA 429 [certiorari den 245 U.S. 
654 mem, 38 SCt 12 mem, 62 L. ed. 
533 mem]; Hmanuel v. U. S., 196 Fed. 
Shi, 16) “CC Al 137) Semon ve Utne 
164 Fed. 953, 90 CCA 617. 

95. Whitehead v. U. S., 245 Fed. 
385, 157 CCA 547 [certiorari den 245 
U. S. 670 mem, 38 SCt 191 mem, 62 
L. ed. 540 mem]. 

96. Riddell v. U. S., 244 Fed. 695, 
157 CCA 143 [certiorari den 245 U. S. 
668 mem, 38 SCt 134 mem, 62 L. ed. 
539 mem]. See Glass v. U. S., 222 
Fed. 773,-138 CCA 321 (decision re- 
lating to lotteries). 

97. See supra § 217. 

98.) Moore)’ v.yU. 3S... 2, BY (aye 839 
[certiorari den 267 U. S. 599 mem, 45. 
SCt 354 mem, 69 L. ed. 807 mem]; 
U. S. v. Hersey, 288 Fed. 852; Rowe 
v. Boyle, 268 Fed. 809 [certiorari den 
254 U. S. 656 mem, 41 SCt 218 mem, 65 
L. ed. 460 mem]; Wilson v. U. S., 190 
Fed. 4275 11d, CCA (231% 

[a] Thus an indictment for using 
the mails for the purpose of execut- 
ing a scheme to induce persons to buy 
stock in a corporation by false and 
fraudulent representations need not 
allege that the stock was not worth 
the price paid for it. Moore vy. U.S., 
2 EF. (2d) 839 [certiorari den 267 VU. S. 
599 mem, 45 SCt 354 mem, 69 L. ed. 
807 mem]; U. S. v. Hersey, 28% Fed. 
852; Wilson v. U. S., 190 Fed. 427, 


a 


For Jater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 242-245] 


face;°° or that the letters mailed in furtherance of 
the scheme were calculated to be effective in carry- 


ing it out. 


[§ 243] (c) Intent To Defraud. An intent to de- 
fraud being a necessary element of the offense,” it is 
essential that the indictment allege an intent to de- 
fraud;* and this may be done by stating facts from 
which such intent must be necessarily inferred, 
without the use of the word “intent.” 
ment is not insufficient beeause it restricts the class of 
persons to be defrauded to ignorant. persons;® it is 
sufficient if the purpose was to defraud any person 


or persons whomsoever.* 


[§ 244] (d) Designation of Persons Intended To 
Be Defrauded. If the indictment does not charge a 
scheme to defraud the public generally, or a class not 
eapable of being resolved into individuals, but clearly 
imports an intention to defraud definite individuals, 
it must describe them by name,® or give a good and 
true reason for the omission,® as that such names are 
But an indictment 


to the grand jury unknown.?° 


111 CCA: 231. 

99. Link v. U. S:; 30 F.. (2d) 342; 
Rowe v. Boyle, 268 Fed. 809 [certio- 
rari den 254 U. S. 656 mem, 41 SCt 
218 mem, 65 L. ed. 460 mem]. 

1. See infra § 268. 

2. See supra § 224. 

3. Bentel v..U. S., 13 F. (2d) 327 
[certiorari den sub nom. Amos v. U. 
S:, 278.Ui..S. 713 mem;.47 SCt. 109 mem, 
71 Wi. ed: 854 mem]; U. S. v. Post, 
113 Fed. 852. 

4  Kriebel v. U. S., 8 F. (2d) 692 
[certiorari den 269 U. S. 582 mem, 
46 SCt 119 mem, 70 L. ed. 424 mem, 
and sub nom. Pommery v. U. S., 296 
U. S. 583 mem, 46:SCt 120 mem, 70 L. 
ed. 424 memjJ; Ewing v. U. S., 136 
Fed. 53, 69 CCA 61. f 

[a] Rule applied.—(1) An indict- 
ment alleging that there was a false 
pretense to obtain money, that a cir- 
cular containing the scheme was 
mailed, and that defendant did not 
and would not do the things repre- 
sented, sufficiently alleges intent to 
defraud. Kriebel v. 'U. S., 8 F. (2d) 
692 [certiorari den 269 U. S. 582 mem, 
46 SCt 119 mem, 70 L. ed. 424 mem, 
and sub nom. Pommery v. U. S., 269 
U. S. 583 mem, 46 SCt 120 mem, 70 
L. ed. 424 mem]. (2) An indictment 
is sufficient which alleges a scheme 
to defraud by means of false repre- 
sentations to be disseminated through 
the mails, that the scheme is carried 
out, that the representations were 
false and fraudulent, and that there- 
by certain named persons were in- 
duced to part with their money and 
give it to defendant. Ewing v. U.S, 
136 Fed. 58, 69 CCA 61. (3) An in- 
dictment is sufficient which alleges a 
scheme to defraud by inducing deal- 
ers to sell and deliver merchandise to 
defendant on credit on false repre- 
sentations as to his assets, it not be- 
ing necessary to allege further that 
defendant did not intend to pay for 
the goods, the essential intent being 
to obtain the goods on false repre- 
sentations. Shaddy v. U. 5., : 
(2d) 340. 

5. See also supra note 4. 

6. Lesselyoung v. U. S., 18 F. (2d) 
472 [certiorari den 275 U.S. 535 mem, 
48 SCt 31 mem, 72 L. ed. 412 mem]. 

7. Lesselyoung v. U. S., supra. 

Si. Berry. v. Uc S315) Fo (2d)) 634; 
Larkin v. 'U. S., 107 Fed. 697, 46 CCA 
588. 

[a] Indictment held insufficient.— 
An indictment, stating the names of 
persons to whom letters or postal 
ecards were addressed, does not satis- 
fy the requirement that the names of 
parties intended to be defrauded must 
be alleged if it is not alleged that the 
scheme to defraud included them, as 
use of the mail for communication 
with a person intended to be injured 
is not essential to the offense, it be- 
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is not defective as failing to give the names of the 
individuals intended to be defrauded or to allege that 


they were not known where it alleges that the scheme 


An indict- 


eral. 


ing within the statute, if, in aid of 
the scheme to defraud, the mails be 
used to open correspondence with 
ZAM: MELSON 7a vuaLicine tv. Ws, 6S.;5 LOK 
ed. 6977 46 CGA 588. 

[b] Bank as individual defrauded. 
—The failure of an indictment for 
using the mails in the execution or 
attempted execution of a scheme to 
defraud a bank to allege that the bank 
was incorporated did not prejudice 
defendant, and hence the indictment 
would not be quashed because there- 
of, in view of Rev. St. § 1025, provid- 
ing that no indictment shall be, 
deemed insufficient by reason of any 
defect or imperfection in matter of 
form only, which shall not tend to 
the prejudice of defendant. McClen- 
gon v. U. S., 229 Fed. 523, 143 CCA 

[c] Estate of deceased person as 
individual defrauded.—An indictment 
charging defendant with using the 
mails in the execution or attempted 
execution of a scheme to defraud the 
estate of R was not defective where 
it alleged that R was deceased, and 
that his estate was in the course of 
probation in the probate court of a 
county named, as this gave defendant 
all the information needed to prepare 
her defense, and sufficiently stated 
who was intended by her to be de- 
frauded. McClendon v. U. S., 229 
Fed. 528, 143 ‘CCA 591: 

9° Berry v. U.S. 15 -B. (2d) 634; 
bern Vi, Une S,22 0 Med. 69:7) 46 (CCA 


10. Durland v. U. S., 161. U.S. 306, 
£6, SCE 508,040 Li ed. 7096) “U,, Sow 
Loring, 91 Fed. 881. 

[a] Indictments held sufficient.— 
An indictment containing several 
counts, each charging that the scheme 
was to defraud a person named, dif- 
ferent in each count, and various oth- 
ers to the grand jury unknown, is not 
bad, at least as against a motion in 
arrest, on the ground that the allega- 
tion in each count, that the grand 
jury did not know the other persons, 
was false, as the indictment is to be 
taken as a whole, and, so considered, 
it appears that all such persons 
known to the grand jury were named. 
Mounday v. U. S., 225 Fed. .965, 140 
CCA 93 [certiorari den- 239 U. S. 645 
mem, 36 SCt 167 mem, 60 L. ed. 484 
mem]. See Echols v. U.S., 25 F. (2d) 
38 [certiorari den 277 U.S. 609 mem, 
48 SCt 603 mem, 72 L. ed. 1013 mem] 
(where similar averments were held 
sufficient). 

LD BeCLL Vana LO eZ) TOD 4: 
Ader v. U. S., 284 Fed. 138 [certiorari 
den 260 U. S. 746 mem, +43 SCt 247 
mem, 67 L. ed. 493 mem]; Finnegan 


Viele Saeco Medan ool ob, Mhe5. CCA 
447; Gould v. U. S., 209 Fed. 730, 126 
CCA 454, -luarkine vas Oe os, (LOT meds 


697, 46 CCA 588. 


was to defraud, 
dividuals, but the general public or a class of persons 
not resolvable into individuals.1* 
leging a scheme to defraud the public generally and 
also certain persons therein named, sufficiently de- 
seribes the persons to be defrauded.?? 

The use of the term “victims,” in describing the 
persons alleged to be defrauded, is not prejudicial.t* 

[§ 245] (e) Representations Used!4—aa. In Gen- 
An indictment for this offense must charge 
clearly and definitely the making of some specific 
representation?®> and the falsity thereof,+® at least 
where there is no averment of any intent to convert 
the moneys obtained to aceused’s own use;!* but it 
has been held that an indictment is not demurrable 
for failure to allege the particulars in which the rep- 
resentations charged were false,1* where such defects 


not an individual or group of in- 


An indictment, al- 


“Where the charge is a scheme to 
defraud a class, not resolvable into 
individuals, it is evident that the per- 
sons intended to be injured were not 
known and no necessity therefore ex- 
isted for an averment to that effect.” 
Finnegan v. U.S., supra. 

[a] Indictment held to allege in- 
tent to defraud public generally.— 
Where an indictment charged that 
defendants promoted a land and irri- 
gation company to irrigate certain 
arid land without a reasonable ex- 
pectation of being able to complete 
the system, ete., and that they de- 
vised a scheme to defraud all such 
persons who could or might be in- 
duced by means of defendants’ fraud- 
ulent and false devices, ete., to be- 
come purchasers of contracts for wa- 
ter rights or for water from the irri- 
gation company, etc., it sufficiently 
alleged that the public generally was 
to be defrauded, and was not objec- 
tionable for failure to state the names. 
of the persons it was intended, to de- 


fraud. Gould v. 'U. S., 209 Fed. 730, 
126 CCA 454, 
12. Kriebel v. U. S., 8 F. (2d) 692: 


[certiorari den 269 U. S. 582 mem, 46 
SCt 119 mem, 70 L. ed. 424 mem, and 
sub nom. 269 U. S. 583 mem, 46 SCt 
120 mem, 70 L. ed. 424 mem]. 

13. ° Stearn v. U. S., 18 F. (2d) 465 
[certiorari den 275 U. S- 539 mem, 48. 
SCt 36 mem, 72 L. ed. 414 mem]. 

rt Element of offense see supra § 


15. U.S. v. Bernard, 84 Fed. 634. 

16. U.S. v. Bernard, supra. 

17. U.S. v. Bernard, supra (if the 
indictment charges explicitly that the 
money was sought for the ostensible 
purpose of investment in business for 
the sender’s account but with the real 
intent to convert the money to de- 
fendant’s own use, it is not necessary 
further to allege the falsity of any 
Specified statement contained in the 
letters or circulars alleged to have 
been sent by mail). 

18. U.S. v. Palmieri, 169 Fed. 490. 
Compare Beck v.'U. S., 33 F. (2d) 107 
(blanket allegation in general terms 
that defendants made many false and 
reckless statements, representations, 
and promises is bad pleading, unfair 
to defendants, and subject to be 
treated as surplusage or to be strick- 
en on demurrer). 

[a] Nonprejudicial error.—An in- 
dictment that defendants used the 
mails to defraud by trickery, etc., to 
the grand jurors unknown, was held 
sufficient against the objection that 
the specific trickery and chicanery to 
be employed were not stated, in view 
of USCA tit 28 § 391 (Judicial Code § 
269), prohibiting reversal for non- 
prejudicial error. Grant v. U. S., 268 
Fed. 443 [certiorari den 256 U. S. 700,, 
41 SCt 538, 65 L. ed. 1178]. 
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could be cured by furnishing a bill of particulars.?® 
More than one false representation may be charged. 
as long as they are part of the same scheme, and proof 
of one will sustain the indictment.?° 

[§ 246] bb. Knowledge of Falsity.21 
ment must allege that accused had knowledge of the 
falsity of the representations made by him in fur- 
therance of the scheme to defraud,?? and that such 
knowledge existed at the time the mails were used for 
the purpose of executing the scheme.” 
sion of an allegation of this character, it is said, is 
one of matter of substance, and not a matter of de- 


fect of form only.?# 


[§.247] (£) Use of Mails in Furtherance of. 
In accordance with principles elsewhere 
considered,?® an indictment based on the existing 
statute, making it an offense to use the mails to de- 
fraud, ete., need not allege that the scheme to defraud 
devised by accused was intended to be executed by 


Scheme. 


19. U.S. v. Palmieri, 169 Fed. 490. 

20. Silkworth v. U. Si, 10: FE. (2d) 
711 [certiorari den 271 U.S, 664 mem, 
46 SCt 475 mem, 70 L. ed. 1139 mem]; 
Myers v. U. S., 223 Fed. 919, 139 CCA 
399 [certiorari den 242 U. S. 627 mem, 
37 SCt 13 mem, 61 L. ed. 535 mem]. 


21. As element of offense see Su- 
pra § 226. 
205 BenhameavarUieas.) ow. (2d) 


558 [certiorari den 273 U. S. 721 mem, 
47 SCt 111 mem, 71 L. ed. 858 mem]; 
U. S. v. Ball, 294 Fed. 750. See Crane 
v. U. S., 259 Fed. 480, 170 CCA 456; 
Riddell v. U. S., 244 Fed. 695, 157 CCA 
143 [certiorari den 245 'U. S. 658 mem, 
38 SCt 134 mem, 62 L. ed. 539 mem]; 
U. S. v. Akers, 232 Fed. 963; Belden 
v.iU. S., 223 Fed. 726, 189 CCA 256; 
Ewing v. U. S., 136 Fed. 53, 69 CCA 
61 (in none of which this question 
was directly involved, but where it 
appeared that the indictment alleged 
that accused had knowledge of the 
falsity of the representations made by 
him). 

{a] Averments held | sufiicient.— 
(1) That “all of which facts and 
premises were well known to said 


defendant.” Krotkiewicz v. U. S., 
F. (2d) 421. (2) That defendants rep- 
resented in their literature sent 


through the mails to induce the pur- 
chase of stock that a mine was a de- 
veloped producing mine yielding ore 
of stated large value, while in fact 
it did not have ore of the quality or 
of the quantity stated, and no shafts 
had been sunk thereon, etc. Horn v. 
Ui. S:) 182: Fed, 721, £05 CCA. 163 [eer- 
tiorari den 219 U. S. 585 mem, 31 SCt 
470 mem, 55 L. ed. 347]. (38) That 
the list of liabilities, which was part 
of the financial statement, was in- 
tended by defendant to be, and was, 
false and fraudulent. Bettman v. U. 
S$., 224 Fed. 819, 140 CCA 265 [certio- 
rari den 239 U. S. 642 mem, 36 SCt 163 
mem, 60 L. ed. 482 mem] (false state- 
ment of a corporation’s financial con- 
dition, made by accused, its presi- 
dent, to borrow money). (4) Where 
a letter mailed by defendant, solicit- 
ing a bribe, represented that defend- 
ant was a prohibition officer, which 
representation was alleged to be false, 
it was not necessary specifically to al- 
lege that he knew it to be false, as 
this sufficiently informed accused 
that he was charged with knowledge 
of the falsity of these statements. 
McBryde v. U.S., 7 F. (2d) 466, 467. 
[b] Knowledge of falsity of rep- 
resentations made by others.—The 
fact that a defendant charged with 
using the mails to defraud has sent 
out letters and circulars containing 
false representations as to a medicine 
made and sold by him as shown by 
the letters set out in the indictment, 
mere copies of testimony from users 
containing statements as to the bene- 


POST OFFICE 


[§§ 245-248 


the use of the mails,?* although such an allegation 
was necessary under a former statute.?7 
necessary”*® and sufficient?® for an indictment based 


But it is 


on the present statute to allege that the mails were 


The indict- 


The omis- 


used for the purpose of executing such scheme?° by 
depositing a letter or packet in the post office,?? or 
the taking or receiving of one therefrom.*? 
not necessary to use the word “knowingly” in charg- 
ing the depositing of letters in the mails in execution 
of a scheme to defraud, where this is necessarily im- 
plied from the other averments.?? 

[§ 248] (g) Nature and Contents 


It is 


of Matter 


Mailed. While it has been said that it would be bet- 


fits derived from such use do not ren- 
der the indictment insufficient, where 
it alleges that defendant knew the 
representations therein made to be 
false. ‘‘The gist of the offense is, not 
what others thought, but whether he 
knew them to be false. Sending. them 
out with knowledge that they were 
false, he made them his own.” Sam- 
uels v. U. S., 232 Med. 536; 541, 146 
CCA 494, AnnCas1917A 711. 
23. Benham y. U.. S..13 F. (2d) 
558 [certiorari den 273 U. S. 721 mem, 
47 SCt 111 mem, 71 L. ed. 858 mem]. 
[a] Averment held sufficient.— 
Where an indictment for using the 
mails to defraud alleged the ‘mailing 
of letters for the purpose of execut- 


‘ing the fraudulent scheme set out, and 


at all times mentioned that accused 
knew the scheme was one to defraud, 
no further averment of guilty knowl- 
edge at the time of mailing was re- 
quired. Benham v. U. S., 13 F. (2d) 
558 [certiorari den 273 U. S. 721 mem, 
47 SCt 111 mem, 71 L. ed. 858 mem]. 

24. Krotkiewicz v. U. S.,19 F. (2d) 
421; U.S. v. Ball, 294 Fed. 750. 

25. See supra § 227. 

26. Tincher v. U. S., 11 F. (2d) 18 
[certiorari den 271 U. S. 664 mem, 
46 SCt 475 mem, 70 L. ed. 1189 mem]; 
Smith v. U. S., 267 Fed. 665 [reh den 
269 Fed. 365 (certiorari den 256 U. S. 
690 mem, 691 mem, 41 SCt 450 mem, 
65 L. ed. 1173 mem, 1174 mem)]; Rob- 
ins v. U. S., 262 Fed. 126. 

27. U.S. v. Long, 68 Fed. 348; U. 
Sp) Wie idannis, 1 Gombe Galois i men Semnve 
Smith, 45 Fed. 561. And see supra §§ 


222, 238. 

28. Stokes’ v. U. S:, 157 U.S. 187, 
15 SCt 617, 39 L. ed. 667; Freeman 
W. UL S., 20 EY (2a) {748 Moore Vv. U. 


S., 2 F. (2d) 839 [certiorari den 267 
U. S. 599 mem, 45 SCt 354 mem, 69 
Led. 807 smenmuis Wels: wv. Daler 230 


Fed. 750; U. S. v. Wupperman, 215 
Fed. 135. 
[a] Reason is that the basic ele- 


ment of the offense under the statute 
is the placing of a letter in the mails 
for the purpose of executing a scheme 


to defraud. Freeman v. U. S., 20 F. 
(2d) 748. 
mao. Olsen iv.) Ue isin es Media son 


Smith v. U. S., 267 Fed. 665 [reh den 
269 Fed. 365 (certiorari den 256 U. S. 
690 mem, 691 mem, 41 SCt 450, 65 L. 
ed. 1173 mem, 1174 mem) ]. 

[a] Averments held sufficient.— 
Krotkiewicez v. 'U. S., 19 F. (2d) 421; 
Olsen v. U. S., 287 Fed. 85 (that de- 
fendants, having devised a scheme to 
defraud, for the purpose of executing 
the scheme, placed in the post office 
of the United States a letter inclosed 
in a post-paid envelope and addressed 
to a person named); Preeman y. U. 
S., 244 Fed. 1, 10, 156 CCA 429 [certi- 
orari den 245 U. S. 654 mem, 38 SCt 
12 mem, 62 L. ed. 533 mem] (that let- 


ter pleading to set out in the indictment the contents 
of the letters or other matter deposited in the mails 
in furtherance of the scheme to defraud,** the courts 
have uniformly held that it is not necessary, to the 
sufficiency of the indictment, to do so,*> provided 
the letter or other matter is sufficiently identified.?® 


ters set out were mailed “for the pur- 
pose of executing the said scheme and 
artifice to defraud and for the purpose 
of attempting to do so,” the letters 
themselves indicating that they had 
such tendency). 

30. Stokes v. U. S., 157 U. S. 187, 
15 SCt 617, 39 L. ed. 667; and cases 
supra notes 28, 29. To same effect 
Headley v. U. S., 294 Fed. 888; Til- 
lery v. U. S., 285 Bed. 119. 

[a] Allegations held sufficient.— 
(1) A general allegation that the 
mails were used for the purpose of 
executing a scheme to defraud is suf- 
ficient (Headley v. U. S., 294 Fed. 888; 
Tillery’ v. U: S., 285 -Fed. 119); (2) 
and it is not objectionable on the 
ground that it alleges the connection 
between the use of the mails and the 
scheme to defraud as a conclusion, 
and without setting out the facts on 
which it is based (Headley v. U. S., 


supra). 
31. Stokes v. U. S., 157 U. S. 187, 
Olsen v. U. 


15 SCt 617, 39 L. ed. 667; 
S., 287 Fed. 85. 2 

32. Stokes v. U. S., 157 U. S. 187, 
To SCt CLT, 39a! eds. 66:7: 

33. Samuels v. U. S., 232 Fed. 536, 
146 CCA 494, AnnCas1917A 711. 

34 Durland v. U. S., 161 U.S. 306, 
16 SCt 508, 40 L. ed. 709; U. S. v. 
Wupperman, 215 Fed. 135; Hume v. 
U. S., 118 Fed. 689, 55 CCA 407 [certi- 
orari den 189 U. S. 510 mem, 23 SCt 
850 mem, 47 L. ed. 923 mem]. 

[a] Description held sufficient.— 
An indictment sufficiently describes a 
letter taken from a post office by de- 
fendant where it specifies the sender, 
the place of mailing, the contents, the 
amount of the post-office money or- 
der, the addressee and his post-office 
address, the payee and the date on 
which he took the letter from the 
post office. So well known are such 
money orders that a more detailed 
description of the money order would 
be superfluous. Finnegan v. U. S., 
231 Fed. 561, 145 CCA 447. 

35. Durland v. U. S., 161 U. S. 306, 
16 SCt 508, 40 L. ed. 709; U. S. v. 
Herzig, 26 F. (2d) 487; Tenenbaum v. 
USS: 1 Bain 27 sai Wilsonmyv ee 
S., 275 Fed. 807 [certiorari den 257 
U. S. 649 mem, 42 SCt 57 mem, 66 L. 
ed. 416 mem]; 'U. S. v. Wupperman, 
215 Fed. 135; U.S. v. Smith, 166 Fed. 
958; Hume v. U. S., 118 Fed. 689, 55 
CCA 407 [certiorari den 189 U. S. 510, 
23 SCt 850, 47 L. ed. 923]; U. S. v. 
Loring, 91 Fed. 881. 

[a] The written words of the in- 
strument do not constitute the essen- 
tial ingredients of the offense, it be- 
ing the use of the mails and not the 
written words that constitutes the 
gist of the crime. U.S. v. Herzig, 
26 F. (2d) 487. 

36. Tenenbaum vy. U. S., 11 F. (2d) 
927; U. S. v. Wupperman, 215 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 248-253] 


And in accordance with principles elsewhere con- 
sidered,** the indictment need not allege that the 
matter mailed in furtheranée of the scheme indicated 
on its face an intent to defraud;*® or was calculated 
to be effective in carrying out the scheme;*°® or that 
the contents of the letter or other matter mailed in 
furtherance of the scheme to defraud were false.?° 
And if the indictment alleges that the contents were 
false, that part of the indictment may be considered 
as surplusage.*+ 

[§ 249] (h) Time of Devising Scheme and De- 
positing Mail Matter. The mailing of the matter for 
the purpose of executing the scheme must be pleaded 
with great certainty as to time, place and circum- 
stance, so as thereby.to advise accused of the exact 
nature of the cause of the accusation against him, in 
order that he may properly prepare his defense,*? 
and be able to make use of a conviction or acquittal 
as a protection against any further prosecution for 
the same offense.*? But inasmuch as the gist of the 
offense denounced by the statute is the use of the 
mails in execution of the scheme to defraud,** fail- 
ure of the indictment to allege the date when the 
scheme for using the mails to defraud was devised 
does not vitiate the indictment on the ground that, 
for all that appears, the offense charged was barred 
by the statute of limitations, where the indictment 
shows that the letters in furtherance of the scheme 
were written and mailed within the period prescribed 
by the statute for prosecutions for using the mails 
to defraud.t® And for the same reason an indict- 
ment which alleges the devising of the scheme on one 
date and the use of the mails on another is not ob- 
jectionable as charging the commission of the of- 
fense on two separate dates.4® An indictment which 
alleges that a scheme was formed on a designated 
date and continued and consummated from day to 
day until another designated date charges but one 
scheme to defraud.** 
135. 

37. See supra § 231. 

38. Byron v. U. S., 273 Fed. 769 
[certiorari den 257 U. S. 635 mem, 42 


SCt 94 mem, 66 L. ed. 418 mem]. tute an offense). 
397 (Tincher v./U. S., 11. FB. (2d). 18 48. 


130 CCA 149. 
47. 
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U. S. v. Herzig, 26 F. (2d) 487 
(any mailing in furtherance thereof 
between the two dates would consti- 


See supra § 234, 
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[§ 250] (i) Benefit Accruing to Accused. In ac- 
cordance with principles already stated,*® it is not 
necessary to allege that accused expected to,*® or 
did®°® benefit from the execution of the scheme to 
defraud, or that he converted the money obtained by 
the execution of such scheme to his own use.*! If, 
however, an intention to convert is charged, it is un- 
necessary to specify the manner in which the conver- 
sion was aecomplished.°®? 

[§ 251] (j) Matters of Evidence. In accordance 
with the general rule,°? the indictment need not set 
out evidence to show the manner in which the scheme 
to defraud would be made effective.** 

[§ 252] (k) Negativing Matter of Defense. In 
accordance with elementary rules,°®° the indictment 
need not negative matters of defense.*® 

[§ 253] (1) Joinder of Offenses and Duplicity. 
Each letter or packet put into the post office in pur- 
suance of a scheme to defraud constitutes the basis 
of a separate and distinct offense.°7 The present 
statute,°* amending the former statute,®® contains no 
restriction as to the number of counts an indictment 
may contain,®® or the period within which the sev- 
eral offenses charged must have been committed.® 

Duplicity.° A’ count is not bad for duplicity 
which alleges that accused devised a scheme to: de- 
fraud and to obtain money and property by means 
of false and fraudulent pretenses and representa- 
tions.°*? And more than one misrepresentation in 
furtherance of a scheme may be charged so long as 
they are part of the same scheme, and may be set 
forth in one count,®* and proof of one will warrant 
conviction.°® Allegations in a count respecting the 
artifices, that they were designed to give one under- 


standing of the scheme to one class and another un-- 


derstanding to the other, so that neither was given 
the true meaning and each was deceived and de- 
frauded by the same artifices, do not make out two 
separate schemes to defraud, but a single scheme eal- 


carried out a scheme to defraud in 
the sale of worthless mining stock, 
by means of the post-office establish- 
ment, whether defendants in good 
faith believed, or had _ reasonable 
grounds to believe, that the alleged 


{certiorari den 271 U. S. 664 mem, 46 49. Levinson y. U. S., 5 F. (2d) |statements or representations made 
SCt 475 mem, 70 L. ed. 1139 mem]; | 567. by them were true, was a matter of 
Stewart v. U. S., 300 Fed. 769; Sav- 50. Nelson v. U. S., 16 F. (2d) 71; | defense which the government was 


age v. U. S., 270 Fed. 14 [certiorari 
den 257 U. S. 642 mem, 42 SCt 52 mem, 


Chew v. U. S., 9 F. 
v. U. S., 234 Fed. 543, 148 CCA 309. 


(2d) 348; Linn | not rquired to negative in the indict- 


ment. Horn v. U. S., 182 Fed. 721, 105 


66 L. ed. 412 mem]; Lemon vy. U. S., 51. 
164 Fed. 953, 90 CCA 617. 
40. Robinson v. U. S., 33 F. (2d) 


2385. Tenenbaum vy. U. S., 11 F.. (2d) 
927; Grey v. U. S., 172 Fed. 101, 96 
CGA 415; Ewing v. U..S.,.-136 Hed. 
53, 69 CCA 61; U.S. v. Bernard, 84 
Fed. 634; U.S. v. Hoeflinger, 33 Fed. 
469. 


41. Tenenbaum v. U.S., 11 F. (24) 


927 

42. Colburn v. U. S., 223 Fed. 590, 
139 CCA 136 [certiorari den 239 U.S. 
643 mem, 36 SCt 163 mem, 60 L. ed. 
483 mem]. But see U. S. v. Dexter, 
154 Fed. 890 (the date of the alleged 
mailing of the different letters, pa- 
pers, or writings described in the in- 
dictment was not an essential ele- 
“ ment of the offense, it being sufficient 
that the letters, writings, circulars 
alleged, or some of them, were de- 
posited or caused to be deposited in 
the mails by defendant at any time 
within three years next prior to the 
finding of the .indictment). 

43. Colburn v. U. S., 223 Fed. 590, 
139 CCA 1386 [certiorari den 239 U. S. 
643 mem, 36 SCt 163 mem, 60 L. ed. 
483 mem]. 

44. See supra § 221. 
Spe Munehriye 0.0 Si, /240 C2) 


46. Sandals v. U. S., 218 Fed. 569, 


Kercheval v. U. S., 12 F. (2d) 
904 [certiorari granted 273 U. S. 685 
mem, 47 SCt 244 mem, 71 L. ed. 839 
mem, and rev on other grounds 274 
U. S. 220, 47 SCt 582, 71 L. ed. 1009]; 
Ewing v. U.S., 136 Fed. 53, 69 CCA 61; 
Kellogg v. U. S., 126 Fed. 323, 61 CCA 
229; U. S. v. Bernard, 84 Fed. 634. 

52. U.S. v. Loring, 91 Fed. 881. 

58. See Indictments and Informa- 
tions § 194, 

54 Preeman v. U. S., 244 Fed. 1, 
156 CCA 429 [certiorari den 245 U.S. 
654 mem, 88 SCt 12 mem, 62 L. ed. 
533 mem]. 

{a] Thus an indictment is not bad 
for failure to state that a collection 
agency through which defendants 
realized their scheme was a corpora- 
tion, or to show the relations of de- 
fendants to the agencies, such mat- 
ters being matters of evidence. Pree- 
man v. U. S., 244 Fed. 1, 156 CCA 429 
[certiorari den 245 U. S..654 mem, 38 
SCt 12 mem, 62 L. ed. 533 mem]. 

55. See Indictments and Informa- 
tions § 194. 

56. Horn v. U. S., 182 Fed. 721, 
105 CCA 163 [certiorari den 219 U. S. 
585 mem, 31 SCt 470 mem, 55 L. ed. 
347 mem]; Ewing v. 'U. S., 136 Fed. 
53, 69 CCA 61. 

fa] Thus, where defendants were 
charged with having instituted and 


‘ 


CCA 163 [certiorari den 219 U. S. 585 
mem, 31 SCt 470 mem, 55 L. ed. 347 
mem ]. 

57. See supra § 228. 

58. USCA tit 18 § 338. 

59. [a] Under former statute (U. 
S. Rev. St. § 5480) only three offenses. 
committed within the six calendar 
months could be joined in the same 
indictment. Ex p. Henry, 123 U. S. 
3%2;, 8a SCt 142. val edes 17 4c ae. 
v.. Clark, 125 Fed. 92°" U. Si*v. iNye, 
4 Fed. 888. 

60. Stern v. U. S., 223 Fed. 762, 139 
CCA 292, 

61. Stern v. U. S., supra. 

62. Generally see Indictments and 
Informations § 320 et seq. 

63. Livezey v. U. S., 279 Fed. 496 
[certiorari den 260 U.S. 721, 43 SCt 
12, 67 L. ed. 481] (“It is not pointed 
out in argument that there is a dif- 
ference between a scheme to defraud 
and one to obtain money by false and 
fraudulent representations, and we 
are unable to perceive any’’). 

64. Popham v.U. S., 11 F. (2d) 966 
[certiorari den 273 U. S. 718 mem, 47 
SCt 110 mem, 71 L. ed. 856 mem]; 
Silkworth y. U.S., 10 F. (2d) 711 [cer- 
tiorari den 271 U. S. 664 mem, 46 SCt 
475 mem, 70 L. ed. 1139 mem]. 


65. Silkworth v. U. S., supra. 
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culated to entice in either view; and the count is not 


bad for duplicity.®® 


Counts for using the mails to defraud and for con- 
spiracy to commit such offenses, when based upon the 
same transaction, may be joined in one indictment.°* 
Under the general rule,°* a 
plea of not guilty to an indictment for using the 
mails to defraud denies the existence of each of the 
elements necessary to constitute the offense.®® 

[§ 255] i. Issues, Proof, and Variance—(1) Mat- 
ters To Be Proved. Rules governing matters to be 
proved in eriminal prosecutions generally’® apply in 
prosecutions for using the mails to defraud.*+ | While 
it is not necessary to prove every averment in the 
indictment,’? all-the material allegations must be 
The existence of the scheme must be 
proved substantially as alleged in the indictment.’* 
Defendant cannot be convicted on evidence suffi- 
cient to sustain aneoffense not charged,‘ although 
such offense is equally within the statute.’® 

Several elements; several misrepresentations. 
the scheme is made up of many elements, it is essen- 
tial to prove a sufficient number of the elements of 
the scheme, so that the jury may be justified in find- 
ing the existence of the scheme;*’? but no particular 
element need be proved, if the other elements, when 


[§ 254] h. Pleas. 


proved.** 


66. Gourdain v. U. S., 154 Fed. 453, 
83 CCA 309. 

67. Chew v. U. S., 9 F. (2d) 348; 
Ader v. U. S., 284 Fed. 13 [certiorari 
den 260 U. S. 746 mem, 43 SCt 247 
mem, 67 L. ed. 493 mem]; Sidebotham 
Ve U.S. 2538) Ped. 417, 165, CCA 1595 
Preeman v. U. S., 244 Fed. 1, 156 CCA 
429 [certiorari den 245 U. S. 654 mem, 
38 SCt 12\:mem,, 62. le ed) 533. mem); 
Schwartzberg v. U. S., 241 Fed. 348, 
154 COAI228: VU a Seva Clank, ob25 ined. 
92 


68. See Criminal Law § 774 et seq. 

69. Smith v.U. S.,.208 Fed..131, 
125 CCA 353. 

70. See Indictments and Informa- 
tions §§ 438-450. 

71. See cases infra notes 72-83. 

72. U. S. v. Smith, 222. Fed. 165 
(it is enough if so much of the charge 
be proved as constitutes an offense 
against the law, and the offense for 
the commission of which deféndant 
indicted). To same effect 
Sasservv.. Us:8:,2.29.F.. Cd): 76. 

730, Post. ve WW. S52135) ed. wl. 16:7, 
CCA 569, 70 LRA 989 [rev 128 Fed. 
950, and reh den 135 Fed. 1022, 67 
CCA 679, 70 LRA 989]. 

74. Mathews v. U. S., 15 F.. (2d) 
139; Brown v. U. S., 146 Fed. 219, 76 


stands 


CCA 577; Beck v..U. S:, 145. Ped,.625, 
TOneC Awa Ii7,. 

You Gammon iv. Us 8.1 2): 1d) 
226; Beek v., 'U..'S., 145.Ped: 625, 76 
CCA 417. 

76. Beck v. U. S., supra. 
pane Mathews v. U. S., 15 F. (2d) 

78. Mathews v. U.S., supra; U.S. 


v. Smith, 222 Fed. 165. 

79, Kaplan v. U.S., 18 EF. (2d) 939; 
Mathews v. U. S., 15 F. (2d) 139; Pop- 
ham v. U. S., 11 EB. (2d) 966 [certio- 
rari den 273 U. S. 718 mem, 47 SCt 
110 mem, 71 L. ed. 856 mem]; Silk- 
worth v. U. S.; 10 F.-(2d) 711 [certi- 
orari den 271 U. S. 664 mem, 46 SCt 
475 mem,,70 L. ed. 1139 mem]; My- 
Crs Va, Unis. 220 Med G19 Tee OA 
399 [certiorari den 242 U. S. 627 mem, 
37 SCt 13 mem, 61 L. ed. 535 mem]; 
U. S. v. Smith, 222 Fed. 165. 

[a]. Thus, on the trial of a person 
for using the mails in aid of a scheme 
to defraud by representing himself to 
be a physician and specialist in cer- 
tain diseases, inviting the submission 
of statements of symptoms and, ir- 
respective of what the symptoms in- 
dicated, inducing the belief in the pa- 


Usass 
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[§§ 253-257 


proved, are sufficient to establish the scheme.*® It is 


not necessary to prove every misrepresentation 


not 
proved.*$ 


If 


a variance. 


tients that they were the victims of 
serious ailments and in dire need of 
medical attention, evidence showing 
that accused’s acts constituted a 
scheme to defraud, and that fraudu- 
lent use was made of his profession- 
al character and experience, sup- 
ported a conviction, although the in- 
dictment characterized as false and 
fraudulent each element in the 
scheme, whereas in fact the evidence 
did not justify a finding that ac- 
cused’s representation that he was 
a physician and specialist was false. 
U. S: v. Smith, 222 Fed. 165 


80... Walker vy. U..S:,-152) Bed. 114, 
81C€CA 329. 

81. Stern v. U. S., 223 Fed. 762, 139 
CCA 2/925 

82. U. S. v. Staples, 45 Fed. 195. 

83. Wilson v. U. S., 190 Fed. 427, 
ea CCA 231. And see supra §§ 234, 

84. See Indictments and Informa- 


tions §§ 448-450. 


85. See cases infra this note. 
[a] Evidence held admissible.— 
(1) In a prosecution for using the 


mails in furtherance of a scheme to 
defraud in the conduct of a bucket 
shop in the name of the ‘O. Broker- 
age Company” and “F. & Co.,”’ repre- 
sented to be legitimate brokerage con- 
cerns, evidence that neither the bro- 
kerage company nor F. & Co. were 
members of the New York Stock Ex- 
change or the Chicago Board of Trade 
was admissible, although there was 
no express allegation thereof in the 
indictment. Woster v. U. S., 178 Fed. 
165, 101 CCA 485. (2) Ona prosecu- 
tion for use of the mails to defraud 
by a merchandising scheme, admis- 
sion of representations that defend- 
ant offered as part of the scheme to 
give credit and pay freight to cus- 
tomers, although such representa- 
tions were not pleaded, is not reversi- 
ble error, where. it did not appear 
definitely that defendants did not 
make good such representations, and 
where no objection was taken to the 
admission of such representations. 
Knickerbocker Merchandising Co. v. 
. 13 F. (2d) 544 [certiorari den 
273 U. S. 729 mem, 47 SCt 239 mem, 
71 L. ed. 862 mem]. 

[b] Evidence held inadmissible.— 
(1) Evidence tending to establish a 
different sort of fraud from that 
charged in the indictment is inadmis- 
sible. Booth v. U. S., 139 Fed. 252, 


charged in the indictment, but it will be sufficient 
that. enough of the misrepresentations to prove the 
scheme were shown to be false or fraudulent.‘ 

A specific intent to defraud need not be shown 
where an intent to defraud is obvious from the na- ' 
ture of the scheme itself.*° 
an express allegation in the indictment that the de- 
fendants intended to defraud every one who de- 
posited money with them, the government is not 
bound to prove such an urftent.’+ 
ever, where the indictment expressly alleges that de- 
fendants intended to defraud every one with whom 
he dealt. In these circumstances, the government is 
bound to prove the charge as made.*? 

Damage resulting from the fraudulent scheme is 
an element of the offense and need not be 


And in the absence of 


Otherwise, how- 


[§ 256] (2) Evidence Admissible under Pleadings. 
General rules relating to the admissibility of evi- 
dence under pleadings in criminal prosecutions** ap- 
ply in prosecutions for use of the mails to defraud.*? 

[§ 257] (38) Variance. 
to what constitutes,®* and what does not constitute,** 


General rules®® govern as 


71 CCA 878. (2) Where the indict- 
ment did not charge any misrepresen- 
tation as to the value of stock of a 
corporation for the years 1911-1919, 
an income letter bearing upon the val- 
ue defendants placed on that stock 
for the years 1911-1919 was irrele- 
vant and inadmissible. Benham v. U. 
Sih HeeeG2 aired 

86. See Indictments and Informa- 
tions §§ 451-481. 

87. Munch v. U. S., 24 EF. (2d) 518. 

[a] Person defrauded.—An indict- 
ment which charges the mailing of 
a letter in furtherance of a scheme to 
issue a fictitious license to practice 
medicine is insufficient on which to 
base a conviction, where the person 
to whom the letter was alleged to 
have been addressed, not being a 
defendant, was not among the class 
of persons alleged in the indictment 
to be those to whom it was the inten- 
tion to issue fictitious licenses, so 
that there was bound to be a variance 
of the offense charged and the proof. 
Munch v. U. S., 24 EF. (2d) 518: 

88. See cases infra this note. 

[a] Scheme to defraud.—(1) In- 
asmuch as the scheme need not be 
pleaded with all of the certainty as 
to time, place and circumstance req- 
uisite in charging the gist of the of- 
fense (see supra § 261), -it is not a 
fatal variance that a deed alleged to 
have been executed as part of the 
scheme to be carried out through the 
mails was different from that alleged 
in the indictment. Macknight v. 
U. S., 2638 Fed. 832 [certiorari den 253 
U. S. 492 mem, 40 SCt 586 mem, 64. 
L. ed. 1029 mem]. (2) Where an in- 
dictment used the word “mortgage” 
ang the proof was of a “trust deed,” 

here 


is no susbtantial variance. 
Bontoey > v." U.S) 252 Ped. 80 2)nG4 
CCA 642, (3) Other decision hold- 


ing that there was no variance be- 
tween the scheme alleged and the one 
brewed: Roberson v. U. S., 284 Fed. 


[b] Misrepresentations.—There is 
no variance between the indictment 
and proof by reason of failure to 
prove every misrepresentation al- 
leged in the indictment where proof 
of a lesser number will support a 


conviction. Kaplan v. U. S., 18 KF 
(2d) 939; Mathews v. U. S., 15 EF: 
(2d) 139; Silkworth v. U. S., 10 F; 


(2d) 711 [certiorari den= 274° Ul"S: 
665 mem, 46 SCt 475 mem, 70 L. ed. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 258-260] 


[§ 258] j. Evidence—(1) Presumptions and Bur- 
den of Proof. General rules*® apply as to presump- 
tions®® and the burden of proof®! in prosecutions for 
The burden is on the government to es- 
tablish an intent to defraud,®? use of the mail in fur- 
therance of the fraudulent scheme,®* and that the 
mailing was done within the jurisdiction of the court 


this offense. 


in which the prosecution is had.°4 


proof is on the prosecution throughout the trial, and 


does not shift during the trial.°® 


[§ 259] (2) Admissibility—(a) In General. 


eral rules relating to the relevancy, 
competency of evidence? ® apply in 


LTZ9° meni: Sv. yYoune, 232 "U0" S: 
155, 34 SCt 308, 58 L. ed. 548. 

[ec] Intent to defraud.—Where an 
indictment charges an intent to de- 
fraud certain persons named and oth- 
ers unknown, evidence tending to 
show that if there was an-intent to 
defraud it was originally a general 
intent to defraud whoever might an- 
Swer the advertisement does not cre- 
ate a substantial variance. Harrison 
v. U. S., 200 Fed. 662, 119 CCA 78. 

[ad] Persons accused.—There is no 
variance between the scheme pleaded 
and t'ihe scheme proved by reason of 
the fact that the indictment charged 
that a designated number of persons 
entered into the scheme, and failed to 
establish that all of them entered in- 
to the scheme. Farmer v. U. S., 223 
Med..903, 139 CCA 341 [certiorari den 
238 U. S. 638 mem, 35 SCt 940 mem, 
59 L. ed. 1500 mem]. And see gen- 
erally Indictments and Informations 
§ 456. 

[e] Persons defrauded.—(1) Nagi 
the victims of the fraud prosecuted 
were individuals or partnerships in- 
stead of corporations as alleged in 
the indictment, there is not such a 
variance as would justify a reversal. 
Kaine ven Us S720) HY 2d) 242. (2) 
Evidence that the corporation which 
accused were alleged to have de- 
frauded by use of the mails was a 
Virginia corporation engaged in 
business in South Bend, Ind., is not 
materially variant from allegations 
of the indictment that the victims 
were corporations of South Bend, 
ind. Mcnols) sy. WU. .'9.,020.. He C2d)).3 
[certiorari den 277 U. S. 609 mem, 48 
SCt 603 mem, 72 L. ed. 1013 mem]. 

{f] Evidence to support charge of 
conspiracy.—There is no such vari- 
ance as would justify reversal merely 
because the proof of participation 
and complicity in the misuse of the 
mails might also have supported an 
indictment for conspiring so to use 
the mails, which charge was not in- 
cluded in the indictment. King v. 
WS. .25 EH. Cd) 242. 

89. See Criminal Law §§ 993-1033. 

90. See cases infra this note. 

fa] Fraud is never presumed.—sSt. 
Clair W..iU..S-, 235 2h. (2d) 76. 

[b]. Mailing of letter, postage 
prepaid, raises a presumption of re- 
ceipt by the addressee. Watlington 
233 Fed. 247, 147 CCA 253 
[certiorari den 242 U. S. 645 mem, 37 
Sct 214 mem, 61 L. ed. 543 mem]. 


91. See cases infra notes 92-95. 

92. Shaddy v. U.S., 30 F. (2d) 340. 

93: -Shaddy. v._U. S., supra; U.S. 
vy. Herzig, 26 F. (2d) 487; Hreeman 


Wa. Se 20. By (2d) 748. 
94. S. v. Herzig, 26 F. (2d) 487. 
95. Post v. U. Sie lsd ees wil, Ou, 
COATS 69 70 RA 989 [rev 128 Fed. 
950]; Melton v. U. S.,,120 Fed. 504, 
57 CCA 134. 


96. See Criminal Law §§ 1034- 
1112. ; 
97; Campbell v. U. S.,. 12 F.: (2d) 


873 [certiorari den 273 U. S. 722 mem, 
47 SCt 112 mem, 71 L. ed. 859 mem]; 
Rasmussen v. U. S., 8 F. (2d) 948; 
Redmond v. U. S., 8 ne (2d) 24; New- 
ingham v. U. S., 4 (2d) 490 [cer- 
tiorari den 268 U. SE AOE mem, 45 SCt 
€38 mem, 69 L. ed. 1166 mem]; Moore 


[49 C.. J.—17] 
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inadmissible.® 


The burden of 


[49 C.J.] 1217 


use of the mails to defraud, and any evidence should 
be admitted which. is competent, material and rele- 
vant, on any issue or phase of the case;®? and the 
fact that such evidence might tend to establish de- 
fendant’s guilt of another offense does not render it 


[§ 260] (b) Scheme To Defraud and Execution 
Thereof. In proving a scheme to defraud, great lati- 
tude is allowed,®® and the scope of the evidence to 


establish the scheme is extensive, and rests largely 


Gen- 
materiality, and 
prosecutions for 


Ve OL eS ds oa Code Sao 
U. S., 297 Fed. 102; Pandolfo v..U. 
S., 286 Fed. 8 [certiorari den 261 U. 
S. 621 mem, 43 SCt 433 mem, 67 L. ed. 
831 mem]; Kaufmann v. U. S., 282 
Hed. 776 [certiorari den..260 U. S. 
735 mem, 43 SCt 96 mem, 67 L. ed. 
488 mem]; Byron v. U. S., 2738 Fed. 
769 [certiorari den 257 U. S. 653 mem, 
42 SCt 94 mem, 66 L. ed. 418 mem]; 
Lefkowitz v. U. S., 273 Fed. 664 [cer- 
tiorari den 257 U. S. 637 mem, 42 SCt 
49 mem, 66 L. ed. 409 mem]; Shea v:. 
U. S., 251 Fed. 440, 163 CCA 458 [cer- 
tiorari den 248 U. S. 581 mem, 39 SCt 
132 mem, 63 L. ed. 4831 memjJ; New 
Ve We Se. 2400 Wed. 7 1LO.tas, OCA A 12 
[certiorari den 246 U. S. 665 mem, 38 
SCt 334 mem 62 L. ed. 928 mem]; 
McDonald v. U. S., 241 Fed. 793, 154 
CCA: -495% Sparks’ wv. Un. Si 3241 Wed, 
TET, Lbs ICCA 479\= lart av. Us: 240 
Fed. 911, 153 CCA 597;. Watlington 
v. U..S., 233 Fed. 247, 147 CCA. 253 
[certiorari den 242 U. S. 645 mem, 37 
SCt 334 mem, 62 L. ed. 928 mem]; 
Moffatt v. U. S., 232) ed. .522, 146 
CCA 480; Bettman v. U. S., 224 Fed. 
819, 140 CCA 265 [certiorari den 239 
U. S. 642 mem, 36 SCt 163 mem, 60 
L. ed. 482 mem]; Myers v. U. S., 223 
Fed. 919, 139 CCA 399 [certiorari den 
242 U. S. 627 mem, 37 SCt 13 mem, 61 
L. ed. 535 mem]; Moses v. U. S., 
Fed. 863, 137 CCA 433 [certiorari den 
238 U. S. 629 mem, 35 SCt 792 mem, 
59 L. ed. 1497 mem]; Horn v. U. S., 
182 Fed. 721, 105 CCA 163 [certiorari 
den 219 U. S. 585 mem, 31 SCt 470 
mem, 55 L. ed. 347 mem]; Grey v. 
U. S., 172 Fed. 101, 96 CCA 415; Bass 
Wey Wass, 2Oy ADD. ODa CH) 2232. pA 
see cases infra § 260. 

{a] Making of fraudulent repre- 
sentations.—The government may 
prove that fraudulent representations 
were made either by the oral state- 
ment of defendant, or by letters 
written by him, or by circulars, pam- 
phlets, or publications sent by him 
through the mails. Brooks v. U. S., 
146 Fed. 223, 76 CCA 581; Balliet v. 
Wetsie a Fed. 689, 64 CCA 201. 

[b] Use of mails may be estab- 
lished by showing that the sucess 
of the scheme to defraud depended 
upon a wholesale utilization thereof. 
Garvey v. U. S., 4 F. (2d) 974. 

[ec] Pecuniary loss or profit to 
defendant.—On prosecution for using 
the mails in a scheme to defraud by 
sale of a medical preparation, evi- 
dence is inadmissible to show in be- 
half of the government that defend- 
ant had derived unusually large profit 
from the scheme, questions of pecu- 
niary loss or profit, success or failure, 
Boe being material issues. Stunz v. 
ot S. 27 F. (2d) 575. And see supra 

rat Acts, declarations or repre- 
sentations of agents or salesmen of 
defendants in furtherance of the 
scheme alleged to be fraudulent are 
admissible against defendant when 
authorized or sanctioned by them. 
Mitchell v. U. S., 23 F. (2d) 260 [cer- 
tiorari den 277 U. S. 594 mem, 48 SCt 
530 mem, 72 L. ed. 1005 mem]; Os- 
borne v. U.S.,17 F. (2d) 246 [certiora- 
ri den 274 U. S. 751 mem, 47 SCt 765 
mem, 71 L. ed. 1332 mem]; 
v. U. S., 14 F. (2d) 888; Bentham v. 


Bergera, v. 


in the discretion of the trial court. 
relevant and material evidence having a tendency to 
prove the scheme,* or the methods of its execu- 


Ridenour , 


Any competent, 


Us; os 7 F. (2d) 271; Pandolfo v. U. 
S., 286 Fed. 8 [certiorari den 261 U. 
S. 621 mem, 43 SCt 433 mem, 67 L. ed. 
831 mem]. 

[e] Use of mails by one party as 
evidence ,against others.—Hvidenca 
of the use of the mails in furtherance 
of a scheme to defraud by means of 
such use by one of the parties to the 
scheme is admissible against the oth- 
er parties thereto. Campbell v. U. 
S., 12 F. (2d) 873 [certiorari den 273 
U..S..722 mem, 47 SCt 112 mem, 71. 1. 
ed. 859 mem]; Preeman vy. U. S., 244 
Fed. 1, 156 CCA 429 [certiorari den 
245 U. S. 654 mem, 38 SCt 12 mem, 62 
L. ed. 533 mem]; Chambers v. U. S., 
237 Fed. 513, 150 CCA: 395; Belden 
v.. U.S... 223,Med: 726, 139 CCA 256: 

{f] Letters correcting clerical er- 
ror.—Where an indictment used the 
language of a false financial state- 
ment sent by accused through the 
mails to defraud, a subsequent letter 
correcting an obvious clerical error 
will be received. Bettman v. U. S., 
224 Fed. 819, 140 CCA 265 [certiorari 
den 239 U. S. 642 mem, 36 SCt 163 
mem, 60 L. ed. 482 mem]. 

[g] . Correspondence with blue sky 
commissions.—In a prosecution for 
using the mails in furtherance of a 
fraudulent scheme to promote a cor- 
poration, correspondence between ac- 
cused and the blue sky commissions 
of various states, relative to securing 
permits to sell stock of a corporation 
in those states, was admissible as 
acts of official bodies with reference 
to matters committed to them, for 
the purpose of showing that informa- 
tion as to defendant’s participation in 
the proceeds of the stock sales was 
withheld from, the commissions. 
Moore v. U. S., 2 F.. (2d) 839 [cer- 
tiorari den 267 U. S. 599 mem, 45 SCt 


354 mem, 69 L. ed. 807 mem]; Pan- 
dolfo v. U. S., 286 Fed. 8 [certiorari 
den 261 U. S. 621 mem, 43 SCt 433 


mem, 67 L. ed. 831 mem]. 

98. Tucker v. U.-S., 224 Fed. 833, 
140 CCA 279 [certiorari den 241 U. S. 
668 mem, 36 SCt 552 mem, 60 L. ed. 
1229 mem]. 

Other transactions to show: 

Intent see infra § 263. 
Scheme and its execution see infra § 

260 note 3[a]. 


tag Tenenbaum v. U.S., 11 F. (2d) 
1. Stunz_v. U. S., 27 F.+ (2a) 575; 
Peeacey, Wes Say 233 UMed e+ Ae e@ A 
2. Stunz Veo UU. Sel Beas S75 
PeDorey, Vv. Us_S., 283 Mea 5; LATCCA 
3. McLendon v. U. Sy. se @2a) 
hits Popham. Ve, UL Sty. Ja) Reade 966 


[certiorari den 273 U. S. 718 mem, 47 
Sct 110 mem, 71 L. ed. 856 mem]; 
Tenenbaum. Ve Us Ss dive s(2d)) 9275 
Kriebel v. U. S., 8 Fy (2d) 692 [cer- 
tiorari den 269 U. S. 582 mem, 46 SCt 
119 mem, 70 L. ed. 424 mem, ‘and sub 
nom. Pommery v. U. S., 269 U. S. 583 
mem, 46 SCt 120 mem, 70 L. ed. 424 
mem]; Moore v. U. S., 2 F. (2d) 839 
[certiorari den 267 U. S. 599 mem, 
45 SCt 354 mem, 69 L. ed. 807 mem]; 
McLendon v. U. S., 2 F. (2d) 660; 
Lefkowitz v. U. S., 273 Fed. 664 [cer- 
tiorari den 257 U. S. 687 mem, 42 SCt 
49 mem, 66 L. ed. 409 mem]; Mac- 
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tion,* is admissible. 


[§ 261] (c) Knowledge. 


Knight v. U. S., 263 Fed. 832 [certio- 
rari den 253 U. S. 492 mem, 40 SCt 
586 mem, 64 L. ed. 1029 mem]; Wat- 
lington v. U. S., 233 Fed. 2.47, 147 
CCA 253 [certiorari den 242 U. S. 
645 mem, 37 SCt 214 mem, 61 L. ed. 
543 mem]; Eee v. U. S.; 143°Fed.- 
Tae ao CCA 
fa] Other ‘pode oan and repre- 
sentations.—(1) Evidence of other 
transactions of defendant is admis- 
sible, if it tends to establish the ex- 
istence of the scheme to defraud 
charged in the indictment. MclLen- 
don v. U.'S., 2 F. (2d).660. (2) Bvi- 
dence of prior similar transactions is 
properly admitted as showing the 
nature of the scheme which defend- 
ant was engaged in executing when 
he mailed the letter to the person 
ae in the indictment. Brooks 
eS LACH Med 223,776" CCA 2681; 
OHate <: Seo Fed. 551, 64 CCA 
Sle =) Similar deeds to other lands 
in another county than that named in 
the indictment, purporting to have 
been executed by the same persons 
at the same time and to convey title 
to defendant, which the testimony 
tended to show were also forged, were 
admissible as tending to show a gen- 
eral scheme to defraud. MacKnight 
v. U. S., 268 Fed. 832 [certiorari den 
253 U. S. 492 mem, 40 SCt 586 mem, 
64 L. ed. 1029 mem]. (4) False rep- 
resentations not connected with the 
merchandise and with which the par- 
ty to whom the circular was sent was 
not concerned, made prior to the mail- 
ing of the circular, are competent to 
show the existence of a _ general 
scheme to defraud of which the send- 
ing of the circular was a part. Mc- 
Mendoney.« Oa S5 bo EB. AC2Z0) aii C5) 
But false representations made after 
the mailing of the circular are not 
competent, since they could and 
might have been disassociated from 
the scheme in question or the grava- 
men of the offense charged. -McLen- 
don v. U. S., supra. (6) Evidence re- 
lating to transactions of a third par- 
ty in an effort to authorize a new 
company not related to companies al- 
leged to have been formed by defend- 
ant is properly excluded. Kercheval 
Pee S:, KF. (2d) 904 [certiorari 
granted 273 U. S. 685 mem, 47 SCt 
244 mem, 71 L. ed. 839 mem, and rev 


on other grounds 274 U.S. 220, 47 SCt 
582, 71 L. ed. 1009]. 
[b] Other letters or circulars 


than those alleged in the indictment 
to have been mailed which tend to 
prove a scheme to defraud are admis- 
sible for this purpose. Tenenbaum v. 
U. S.,11 F.. (2d) 927; Rumble v. U. S., 
143 Fed. 772, 75 CCA 30. 

[c] Telegrams, letters, and cir- 
culars sent to various people to per- 
suade them to buy shares are admis- 
sible to show the character of the 
scheme in which defendants engaged. 
Kerehevalv..U. Si, 12... (2d) 904 
[certiorari granted 273 U.S. 685 mem, 
47 SCt 244 mem, 71 L. ed. 839 mem, 
and rev on other grounds 274 U. S§8. 
220, 47 SCt 582,71 L. ed. 1009]. 


4. Kaplan v..U. S., 18 F. (2d) 939; 
McLendon v. U. S., 13 F. (2d) 777; 
Kriebel v. U. S., 8 F. (2d) 692 [cer- 


tiorari den 269 U. S. 582 mem, 46 SCt 
119 mem, 70 L. ed. 424 mem, and sub 


nom. Pommery v. U. S., 269 ae Ss. 
583 mem, 46 SCt 120 mem, 70 L. ed. 
424 mem]; Redmond v. U. S.,, 8 F. 
(2d) 24; Bettman v. U. §., 224 Fed. 


819, 140 CCA 265 [certiorari den 239 
U. S. 642 mem, 86 SCt 168 mem, 60 
L. ed. 482 mem]; 


And in accordance with prinei- 
ples above considered,° testimony as to events relat- 
ing to the scheme, but occurring more than the period 
allowed for commencing prosecutions before filing 
the indictment, is admissible, where within that time 
mails had been used in furtherance of the scheme.°® 

General rules relating to 
the relevancy, materiality and competency of evi- 


iS. 751 mem, 47 SCt 765 mem, 


Parmer v. U: S.,. 
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admissible.?” 


223 Fed. 903, 189 CCA 341 [certiorari 
den 238 U. S. 638 mem, 35 SCt 940 
mem, 59 L. ed. 1500 mem]. 

{a] Evidence held admissible.— 
(1) In prosecution for use of the 
mails to defraud, by pretended pur- 
chases of securities for customers, 
who were to pay for them in install- 
ments, confirmations of sales to a cor- 
poration, controlled by defendant, re- 
ceived through the mails by a United 
States marshal, who had taken pos- 
session of the office under a warrant 
issued by the bankruptcy court, were 
properly admitted in evidence to 
show the methods pursued by defend- 
ants in the execution of the scheme 
to defraud. Redmond v. U. S., 8 F. 
(20d). 24) (2) In prosecution for a 
scheme to defraud in the sale of un- 
sold capital stock for different. cor- 
porations, in furtherance of which 
the mails were used, testimony of the 
victims of the schemes that unidenti- 
fied salesmen approached and talked 
to them was held properly received, 
as showing practical application of 


the method of carrying out the 
scheme. Kaplan v. U. S., 18 F. (2d) 
939, 940. (3) Evidence that defend- 


ant had used the name of another in 
carrying on his business after a 
fraud order had been issued against 
him is admissible to prove his part 
in the scheme, as well as the use of 
the mails in executing it. McLendon 
Riis SLOSS A Mi Brahe NON IY MOTT 
e See supra § 225. 
6. Bowers v. U. S., 244 Fed. 641, 
TST CCAS 9: 
7. See Criminal Law §§ 1049- 1136. 
8. Osborne v. U. S., 17 F. (2d) 246 
{certiorari den 274 U. S. 751 mem, 47 
SCt 765 mem, 71 L.' ed. 1332 mem]; 
Nelsontivia U24S.; 16" Bide Ls Mie= 
Lendon v. U: S., 13°F. (2d) 777; Silk- 
worth! "v. UW. "S.40° ES Ca yni i Leer= 
tiorari den 271 U. S. 664 mem, 46 SCt 
an}? =mem, 70° {E.! ed. b139 snvem]: 
Wuichet-v. U. S., 8 F. (2d) 561; Ar- 
nold v..U. S., 7 F. (2d) 867; Lathrop 
v. U. S., 2 F. (2d) 497; Rumble v. U. 
So 43) Meda 2b. CCATS OU. Vs 
Durland, 65 Fed. 408 [aff 161 
306, 16 SCt 508, 40 L. ed. 709]. 
[a] Evidence admissible.—(1) 
Evidence of defendant’s knowledge 
and experience of financial schemes, 
and as to previous attacks made on 
the honesty of the scheme, 
terial as bearing on the question 
whether or not defendant was him- 
self deceived respecting it. U. S. v. 
Durland, 65 Fed. 408 [aff 161 U. S. 
306, 16 SCt 508, 40 L. ed. 709). (2) 
Evidence that the government’s wit- 
ness made investigation of the proj- 
ects and found them unsatisfactory, 
and then had conversations with de- 
fendants in relation thereto, are ad- 
missible to show that information ob- 
tained by witness as to methods em- 
ployed by defendants’ agents in mak- 
ing sales had been brought home to 
defendants. Osborne v. U. S., 
(2d) 246, 247 [certiorari den ate U. 
ed. 13382 mem], (38) In the prosecu- 
tion of town-site company officers 
for using the mails to defraud, letters 
of salesman to the president in refer- 
ence to difficulties encountered in col- 
lecting notes from investors in other 
enterprises of defendants is admis- 
sible, as imputing to defendants 
knowledge that misrepresentations 
had been made in such enterprises 
and were probably being made by the 
same agents in sale of town-site lots 
involved in the instant case. Lathrop 


is ma- 


dence to show serail knowledge? apply in prosecu- 
tions for use of the mails to defraud. ° 

[§ 262] (d) Intent—aa. In General. 
an intent to defraud is an element of the offense,? 
any competent, relevant, and material evidence tend- 
ing to prove or disprove such fraudulent intent, is 


Inasmuch as 


[§ 263] bb. Other Transactions or Offenses. Evi- 


v. U. S., 2 F. (2d) 497. (4) A letter 
written to defendant before the close 
of the transactions charged in the 
indictment, although not answered by 
him, is admissible, where it is shown 
that it was part of a larger corre- 
spondence between the parties, and, 
taken in connection with such corre- 
spondence and the other evidence, 
tended to show the representations 
charged in the indictment to have 
been made by defendant were false 
and known by him to be so. Rumble 
v. U. S., 143 Fed. 772. 

[b] Evidence held inadmissible.— 
Records of the state penitentiary, 
showing defendant’s confinement 
therein after the time when the cir- 
cular alleged to be used in the mails 
to defraud was sent are not admis- 
sible, on the theory that defendant, 
being absent from his place of busi- 
ness, 
the circular of -which he had no 
knowledge. Such evidence should be 
excluded since it signifies nothing in 
that respect, and the sole effect is to 
discredit defendant with the jury. 
McLendon v. U. S., 13 F. (2d) 777. 

9. See supra § 924, 

10. Stearn v. U. S., 18 F. (2d) 465 
[certiorari den 275 U. S. 539 mem, 48 
SCt 36 mem, 72 L. ed. 414 mem]; 
SULaliSS AG vewuil.a Sos lo me 
Kercheval v. U. Shy 12 F. 
{certiorari granted 203. UU. oS. F toga 
mem, 47 SCt 244 mem, 71 L. ed. 839 
mem, and rev on other grounds 274 
U.S. 220, 47 SCt Age 71 L. ed. 1009]; 
Wuichet v. U. S., 8 F (2d) 561; Yus- 
COTY MUS SHS BF, (2d) 6; Benham v. 
We SE eye (2a) ke Lefkowitz v. U. 
S:, 273 Fed. 664 [certiorari den 257 
U. S. 637 mem, 
L. ed. 409 mem]; Le More v. U. S., 
253 Fed. 887, 165 CCA 367 [certiorari 
den 248 U. S. 586 mem, 39 SCt 184 
mem, 63 L. ed. 4834 mem]; Edwards v. 
U. Sh 249 Fed. 686, 166 CCA 596 [cer- 
tiorari den 248 U.S. 560 mem, 39 SCt 
7 mem, 63 L. ed. 422 mem]; Clark v. 
U. S., 245 Fed..112, 157 CCA 408; Pree- 
man vy. U. S., 244 Fed. 1, 156 CCA 429 
{certiorari den 245 U. S. 654 mem, 38 
SCt 12. mem, 62 L.. ed... 533) mémig 
Freeman v. U. S., 243 Fed. 353, 156 
CCA 133; Sparks v. U. S., 241 °Fed. 
717,.154 CCA 479;~ Linn y. U.S., 234 
Fed. 5438, 148 CGA 309; Moffatt. v. 
U. S., 232) Fed... 522,146 CCGA 4808 
Farmer v. U. S., 223 Fed. 903, 139 CCA 
341 [certiorari den 238 U. S. 6388 
mem, 35 SCt 940 mem, 59 L. ed. 1500 
mem]; Scheinberg v. U. S., 213 Fed. 
757, 180 CCA 271, AnnCas1914D 1258; 
Gould v. U. S., 209 Fed. 730, 126 CCA 
454; Fall v. U. S., 209 Fed. 547, 126 
CCA 369; Grey v. U. S., 172 Fed. 101, 
96 CCA 415; U.S. v. Finney, 45 Fed. 
41; U.S. v. Ried, 42 Fed. 134; Bass 
Vids Uses nc On ALD Det Dun Gynec Ola 

[a] It competent to show every 
part of the method of conducting the 
scheme that is calculated to shed 
light on the intent and purpose of 
its devisor. Garvey v. U. S., 4 F. (2d) 
974; Lefkowitz v. U. S., 273 Fed. 664 
[certiorari den 257 U. S. 687 mem, 42 
SCt 49 mem, 66 L. ed. 409 mem]. 

{b] Evidence held admissible.— 
(1) Evidence as to the issuance and 


* 
a 


[§§ 260-263 


made certain representations in ~ 


42 SCt 49 mem, 66 ~~ 


disposition of checks drawn by de--: 


fendants on the funds collected for 
use in the prosecution of an alleged 
fraudulent claim against the govern- 
ment, and the disposition of the same, 
is admissible where there is other 
evidence to warrant the establish- 
ment of the fact that the funds so 
raised were never intended to be used 


aL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


brs: 
“a 


§§ 263-264] 


dence of other and similar transactions,!! or trans- 
actions of exactly the same sort,!2 with which ac- 
cused was connected, at or about the same time as 
the fraudulent transaction charged in the indictment, 
are admissible on the question of fraudulent intent; 
but they are admissible for no other purpose,!? except 


to establish the offense charged.14 


‘a similar character in which accused was involved 
subsequent in point of time to that with which he is 
charged in the indictment, as well as those occurring 
prior thereto, are admissible if not too remote in 
point of time;!® but it has been held that a transae- 
tion occurring more than a year after commencing 
the prosecution was inadmissible as being so far re- 
moved as to throw no light on the question of intent 
at the time of forming the alleged scheme to de- 
And evidence of the commission of other 
offenses by accused, or the conviction thereof, discon- 


fraud.1® 


in the prosecution of the claim, but 
for the private use and purposes of 
defendant. Stearn v. U. S., 18 F. (2d) 
465 [certiorari den 275 U. S. 539 mem, 
48 SCt 36 mem, 72 L. ed. 414 mem]. 
(2) Admission, on prosecution for us- 
ing the mails to promote a fraudu- 
lent scheme to solicit collections on 
percentage and to convert all the col- 
lections, of defendant’s advertise- 
ment to sell an interest in a business 
paying a certain amount, tending to 
show representations which could be 
made good only by appropriating col- 
lections, is not error. Clark v. U. S., 
245 Fed. 112, 157 CCA 408. (3) Where 


,an alleged scheme consisted of mail- 


ing circulars intended to induce the 
addressees to buy stock in an oil 
company, and which contained many 
representations as to the proved 
character of the property of the com- 
pany, that the wells would continue 
to produce for many years, etc., evi- 
dence to show the condition of the 
well in the property within a rea- 
sonable time afterwards was admis- 
Sible on the question of intent. Mof- 
fatt v. U. S., 232 Med. 522, 146 CCA 
480. (4) In a prosecution for using 
the mails to defraud, by sending out 
to dealers false statements of the 
financial condition of a partnership, 
in which defendant was the active 
member, for the purpose of obtain- 
ing goods on credit, evidence that 
the firm was adjudged bankrupt with- 
in two or three months after the mak- 
ing of- such statements, showing a 
large surplus, of assets, was ad- 
missible on the issue ‘of fraudulent 
intent. U.S. v. Yusem, 2 F. (2d) 163 
[rev on other grounds 8 F. (2d) 6]. 
(5) In a prosecution for use of the 
mails to defraud by soliciting funds 
for prosecution of a fictitious claim 
against the government, evidence 
that records of the treasury depart- 
ment and reports of committees of 
congress contained no evidence of 
existence of such claim, and that the 
government had issued a warning 
to the public of its nonexistence, is 
admissible, to show that the fund 
raised by the alleged fraudulent 
scheme was never intended to be used 
in prosecution against the claim 
against the government, but for their 
own private use and_ purposes. 
Stearn v. U. S., supra. (6) Evidence 


that defendant’s predecessor in the 


business had been indicted for the 
same offense was competent on the 
question of intent, if defendant was 
shown to have had knowledge of the 
fact and thereafter continued the 
business. Grey v. U. S., 172 Fed. 101, 
102, 96 CCA 415. 

[c] Evidence held inadmissible.— 
Gy Inia prosecution for a misuse of. 
the mails in furtherance of a scheme 
to defraud ina sale of corporate stock 
by misrepresentations, evidence of a 
conversation between defendant and 
the chairman of the executive com- 


mittee of the corporation, concerning 


the company’s earnings subsequent 


POST OFFICE 


Transactions of 


tent.?° 


to the making of the representations 
alleged to be false, was inadmissible 
on the issue of defendant’s good faith. 
Parker v. U. S., 203 Fed. 950, 122 CCA 
252. (2) Where the indictment did 
not charge any misrepresentations 
as to the value of the common stock 
of corporations for the years 1911— 
1919, an income tax letter bearing 
on the value that defendants placed 
on the common stock for such years 
was irrelevant. Benham v. ass 
F. (2d) 271. (3) The sole question 
in issue being defendant’s intent to 
defraud by means of the postal sery- 
ice, it is error to allow a witness for 
the prosecution, whom it is claimed 
defendant defrauded, to answer ques- 
tions about her father’s and her finan- 
cial condition, the question of wheth- 
er the witness was in such a condi- 
tion through poverty or family dis- 
tress as would render her easily de- 
ceived having no relevancy. Bass v. 
WaeSs520 AppyGD: Cy), 23257 283% 

[d] Evidence admissible to nega- 
tive intent.—Where accused was in- 
dicted for misuse of the mails in fur- 
therance of a scheme to defraud by 
means of false and fraudulent wild 
animal bounty claims, and the gov- 
ernment introduced proof of a con- 
spiracy to violate the law by filing 
assigned claims for bounties, evi- 
dence that, when such claims were 
filed with accused, the skins referred 
to were actually present, and when 
the claims were certified to the state 
auditor the skins were clipped as re- 
quired by the statute, that defend- 
ant’s administration of his duties as 
auditor with reference to such claims 
had been the same as had been fol- 
lowed by his predecessor, and that he 
had been informed by the chairman 
of the board of county commissioners 
that he need not keep the skins for 
inspection, and that the county at- 
torney had approved assignments, 
forms, and advised him that assign- 
ment of such claims was sufficient, 
etc., was admissible to negative a 
fraudulent intent. Fall v. U. S., 209 
Fed. 547, 126.CCA. 369. 

TT. A Strauss) wWaeUsniSe. Laie ha Z2 a) 
122; Tincher v. U.S, 11 Ff (2d) 18 
[certiorari den 271 U. S. 664 mem, 46 
SCt 475 mem, 70 L. ed. 1139 mem]; 
MacKnight v. U. S., 263 Fed. 832 [cer- 
tiorari den 253 U. S. 493 mem, 40 SCt 
586 mem, 64 L. ed. 1029 mem]; Byron 
Va Us S25 9v Reds 37 Lo. CCA, 347 
[certiorari den 251 U. S. 556 mem, 40 
SCt 177 mem, 64 L. ed. 412 mem|]; 
Shea v. U. S., 251 Fed. 440, 163 CCA 
458 [certiorari den 248 U.S. 581 mem, 
39 SCt 132 mem, 63 L. ed. 431 mem]; 
Riddell v. U. S., 244 Fed. 695, 157 
CCA 1438 [certiorari den 245 U. 8. 
668 mem, 38 SCt 134, 62 L. ed. 539 
mem]; Samuels v. U. S., 232 Bed. 
536, 146 CCA 494, AnnCasi917A (ang 
Moffatt v. U. S., 232 Fed. 522, 146 CCA 
480; Trent v. U. S., 228 Fed. 648, 143 
CCA 170; Stern v. U. S., 223 Fed. 762, 
139 CCA 292. Coltv.-.U._S.,.190- Fed. 
305, 111 CCA 205 [certiorari den 223 


‘vy. Flemming, 


[49 C.J.] 1219 


nected with the offense charged are not admissible to 
prove fraudulent. intent, in relation to the offense for 
which he is being prosecuted,!* especially when re- 
mote in point of time.t® 
[§ 264] cc. Letters, 
Letters passing between several persons accused 
while carrying out their scheme,?® or letters, tele- 
grams, and circulars sent to various people to per- 
suade them to buy shares of stock,?° or letters con- 
taining misleading financial statements for the pur- 
pose of obtaining eredit,?1 are admissible to show 
intent to defraud. So evidence of the mailing of let- 
ters other than those set out in the indictment, but 
of similar character,22 is admissible to show such in- 
And, on the other hand, letters to accused 
from purchasers of goods which he had sold by use 
of the mails, stating the efficacy thereof for the 
purposes for which they were sold, are admissible in 


Circulars, and Telegrams. 


U. S.. 729 mem, 32 SCt 527 mem, 

L. ed. 633 mem]; O’Hara v. 

sob bil, 642 CCAS Siu sree Ve keriNe 

U. S., 106 Fed. 906, 46 CCA 35; U.S. 

18 Fed. 907. Contra 
Up S37 197 Med. S11 it 7 

CCA. 65 


“Tt is well settled that where 
fraudulent intent is one of the ma- 
terial allegations in the indictment, 
evidence of other and similar ven- 
tures by the accused at or about the 
same time is properly admissible as 
bearing upon the question of intent.” 
Minchiera Vey Wer Sil gh C20n, Lege 
[certiorari den 271 U. S. 664 mem, 46 
SCt 475 mem, 70 L. ed. 1139 mem]. 

[a] Bemoteness.—Other similar 
business transactions, conducted by 
defendant a year prior to those 
charged in the indictment, are not so 
remote in time that the court may 
not, in its discretion, permit them to 
be proved. Such evidence does not 
tend to prove that defendant had de- 
vised a scheme to defraud by the 
use of the mails, but that. he was then 
engaged in a scheme similar in other 
particulars to that charged, the 
fraudulent character of which is in 


56 
s., 


Marshall v. 


issue. Packer v. U. S., 106 Fed. 906, 
46 CCA 35. 

12, “Farmer. v.cU.'S:;;'223 Fed. .903, ~ 
13 CA 341 [certiorari den 238 U. 
S. 688 mem, 35 SCt 940 mem, 59 L. ed. 
1500 mem]. 3 

13. U.S. v. Flemming, 18 Fed. 907. 

14. Parker v. U. S., 203 Fed. 950, 


122° CCA 252. 

15. Moffatt v. U. S., 232 Fed. 522, 
146 CCA 480. But see McLendon v. 
U. S., 13 F. (2d) 777 (which apparent- 
ly holds that evidence of transac- 
tions occurring after the transaction 
on which the indictment is based, 
is not admissible). 

16. Kercheval v. U. S., 12 F. (2d) 
904 [certiorari granted 273 U. S. 685 
mem, 47 SCt 244 mem, 71 L. ed. 839 
TRO and rev on other grounds 274 

.S. 220, 47 SCt 582, 71 L. ed. 1009]. 

Ee Scheinberg Uy (8. wes: Red: 
757, 130 CCA. 271, AnnCas1914D 1258; 
Register Vols Shy 186 Fed. 624, 108 


CCA 488; DySe v. U. S., 186 Fed. 614, 
108 CCA’ 47 
18. Bein v. U. S., 186 Fed. 624, 


108 CCA 488; Dyar v. U. S., 186 Fed. 
614, 108 CCA 478. 

19. |Farmer v. U. S., 223 Fed. 903, 
1389 CCA 341 [certiorari den 238 U. 
S. 6388 mem, 35, SCt 940 mem, 59 L. 
ed. 1500 mem]. 

20. Kercheval v. U. S., 12 BF. (2d) 
904 [certiorari granted 273 U. S. 685 
mem, 47 SCt 244 mem, 71 L. ed. 839 
mem, and rev on other grounds 274 
U.S. 220, 47 SCt. 582, 71 L. ed. 1009]. 

21. Kaufmann v. U. S., 282 Fed. 
776 [certiorari den 260 U. S. 735 mem, 
43 SCt 96 mem, 67 L. ed, 488 mem]. 

22. See supra § 263. 

23. Davis v. U. S., 9 F. (2d) 826; 
Linn v. U. S., 234 Fed. 543, 148 CCA 


309; Samuels v. U. S., 232 Fed. 536, 
146 CCA 494, AnnCasi917A va w U. 
35 Fed. 358. 


S. v. Watson, 


1220 [49 C.J.] 


his behalf for the purpose of showing good faith and 
the absence of an intent to defraud.?# 

[§ 265] (3) Weight and Sufficiency. 
rules?® apply as to the weight and sufficiency of evi- 
dence in prosecutions for use of the mails to de- 
To justify a conviction the elements of the 
offense must be established beyond a reasonable 
Inasmuch as eriminal intent is rarely sus- 
ceptible of direct proof,?® it may be implied from [ 
The elements of the offense®® 
may be proved by circumstantial, as well as direct, 
In the notes hereto are cases in which it 
was held, among other things,*! that the evidence 
was?2 or was not®® sufficient to sustain a conviction; 
or was sufficient to sustain a conviction as to some 


fraud.2® 
doubt.** 
established facts.” 


evidence. 


24. Hair vy. U. S., 240 Fed. 333, 153 
CCA 259. 
eat See Criminal Law §§ 1559- 


See cases infra this section. 

27. Krotkiewicz v. U. S., 19 F. (2d) 
it 2 eS enuel eve We uses Lan bie Zam owed 
{certiorari den sub nom. Amos v. U. 
SH icArek GOs 713 mem, 47 SCt 109 
mem, 71 L. ed. 854 mem]; Farmer v. 
U. S., 223 Fed. 903, 189 CCA 341 [cer- 
tiorari den 238 .U. S.. 638 mem, 35 
SCt 940 mem, 59 L. ed. 1500 mem]; 
Smith v. U. S., 208 Fed. 131, 125 CCA 
353; Horn v. U. S., 182: Fed. 721, 105 
CCA 163 [certiorari den 219 U. S. 
585 mem, 31 SCt 470 mem, 55 L. ed. 
347 mem]; Post-~U. S., 135 Fed. 1, 
CHE CC AD 69) WhO eli an 969 ste UPR t eve 
Post, 128 . FPed.~ 950" [rev “on. ‘other 
grounds 135 Fed. 1, 67 CCA 569, 90 
LRA 989]; Hanley v. U. S., 127 Fed. 
929, 62 CCA 561 [certiorari den 194 
U. S. 684 mem, 24 SCt 858 mem, 48 
L. ed. 1160 mem]; U. S. v. Staples, 
45 Fed. 195; U. S. v. Stickle, 15 Fed. 


798 
See Criminal Law § 1583. 

29. Bentel v. U. S., 13 F. (2d) 327 
[certiorari den sub nom. Amos v. U. 
Sate Le eee tom mem san sor ahOo 
mem, 71 L. ed. 854 mem]; Wuichet v. 
UWS S620) bbl: Bettman v. USS; 
224 Fed. 819, 140 CCA 265 [certiorari 
den 239 U. S. 642 mem, 36 SCt 163 
mem, 60 L. ed. 482 mem]. 

30. Freeman v. U. S., 20 F. (2d) 
748; Bentel v. U. S., 138 F. (2d) 327 
[certiorari den sub nom. Amosvyv. U. 


S$.) 273 Mon who umem, 47 SCt 109 
mem, 71 L. ed. 854 mem]; Brand v. 
U. S., 4 Fed. 394, 18 Blatchf. 384. 


[a] Scheme to defraud.—Marr v. 
Diss) oak (2d) 231 

[b] Execution of scheme.—(1) 
Kreeman vy. .'U.S., (20, BY (2d). 748: 
Brand v. U. S., 4 Fed. 394, 18 Blatchf. 
384. (2) Thus mailing of letters by 
defendant in execution of a scheme to 
defraud may be inferred from evi- 
dence of acts or doings or business 
customs of defendant, from which 
his act of mailing, or the act which 
caused the letter to be mailed, may 
reasonably and lawfully be inferred. 
Freeman v. U. S., supra. (3) The fact 
that defendant wrote the letter in 
question is evidence from which, if 
unexplained, the jury may infer that 
he also mailed such letter. Brand v. 
U. S., supra. 

31. See cases infra this note. 

[a] Sufficient to show: (1) Guilty 
knowledge of scheme to defraud. 
Ader v. U. S., 284 Fed. 13 [certiorari 
den 260 U. S. 746 mem, 43 SCt 247 
mem, 67 L. ed. 493 mem]. (2) That 
defendant took letter from post office. 
Finnegan v. U. S., 231 Fed. 561, 145 
CCA 447. (8) That defendant’ was 
beneficiary of fraudulent scheme. 
Savage v. U. S., 270 Fed. 14 [certio- 
rari den 257 U. S. 642 mem, 42 SCt 52 
mem, 66 L. ed. 412 mem]. (4) That 
letters were received through the 
mails. Baker v. U. S., 10 F. (2d) 60. 
(5) Use of decoy letters to detect, and 
not to induce, commission of crime. 
Goldman v. U. S., 220 Fed. 57, 135 
CCA 625. 


[ 
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evidence was 


General | fraud;* 


of the scheme. 


{[b] Letter may on its face show 
that it could have had no effect in 
execution or furtherance of a fraudu- 


lent scheme. Stewart v. U. S., 300 
Fed. 769. 
Ba) SiMitchell vo * Us Sin (zanna): 


260 [certiorari den 277 U. S. 594 mem, 
48 SCt 530 mem, 72 L. ed. 1005 mem]; 
Feruteheriy vy. Us. de Ee CaG)) suas 
Barnard v. U. S., 16 F. (2d) 451 [cer- 
tiorari den 274 U. S. 736 mem, 47 SCt 
575 mem, 71 lu. ed. 1316 mem]; Ben- 
ham va (Ue Sse eC2 a) abs LCertio— 
rari den 273 U. S. 721 mem, 47 SCt 
111 mem, 71 L. ed. 858 mem]; Knick- 
erbocker Merchandising Co. v. U. S., 
13 F. (2d) 544 [certiorari den 273 U. 
S. 729 mem, 47 SCt 239 mem, 71 L. 
ed. 862 mem] (by merchandising 
scheme); Bentel v. U. S., 13 F. (2d) 
327 [certiorari den sub nom. Amos 
v. U.S 273-U. S713 mem, 47 SCt 109 
mem, 71 L. ed. 854 mem]; Neu v. U. 
10 F. (2d) 146; Wells v.. U. S., 9 

E Marr wv. Use week Cad) 
Zo) Arnolditv. Us-Si, 0 BS (20) "8675 
Levinson v. S350) A UCZay 567s 
Garvey v. U. S., 4 FF. (2d) 974—Cul- 
Tent yeeU., Sty o2; RF. (2d) 524 [certiorari 
den 267 U. S. 5938 mem, 45 SCt 229 
69 L. ed. 804 mem]; Lathrop 
. &., 2 F. (2a) 497 (selling lots by 
fraudulent misrepresentations); Ber- 
gerarv. UsS.) 297) Fed. 102% Olsen v. 
U. S., 287 Fed. 85; Ader v. U. S., 284 
Fed. 13 [certiorari den 260 U. 8S. 746 
mem, 43 SCt 247 mem, 67 L. ed. 493 
mem]; Kaufmann vy. U. S., 283 Fed. 
476 ([eertiorari den 260. °U. -S. 735 
mem, 43 SCt 96 mem, 67 L. ed. 488 
mem] (by participating in a scheme 
to buy goods and not pay for them); 
Grossman v. U. S., 282 Fed. 790 [cer- 
tiorari den 260 U. S. 734 mem, 43 SCt 
95 mem, 67 L. ed. 487 mem]; Estelle 
Ve Ui Ss 2os- Keds 530s Crane tvs, Un Se 
259 Fed. 480, 170 CCA 456; New v. 
U. S., 245 Fed. 710, 158 CCA 112 [cer- 
tiorari den 246 U. S. 665 mem, 38 SCt 
3834 mem, 62 L. ed. 928 mem]; Bow- 
ers v. U. S., 244 Fed. 641, 157 CCA 
89; Sprinkle v. U. S., 244 Fed. 111, 
156 CCA 539 (using the mails to de- 
fraud by sending checks to persons 
as contestants in prize puzzle con- 
test to apply on price of merchandise 
if bought); Sparks v. U. S., 241 Fed. 
GU ALO CGA 479; Chambers v. U. S., 
237 Fed. 613; 150 CCAT3955 Linn Vv. 
U. S., 234 Hed. 543, 148 CCA 309); 
Finnegan v. U. S., 231 Fed. 561, 145 
CCA 447; Tucker v. U. S., 224 Fed. 
8338, 140 CCA 279 [certiorari den 241 
U. S. 668 mem, 86 SCt 552 mem, 60 L. 
ed. 1229 mem]; Stern v. U. S., 223 
Fed. 762, 139 CCA 292; Moses v. U. 
S., 221 Fed. 8638, 187 CCA 4383 [certio- 
rari den 238 U. S. 629 mem, 35 SCt 
792 mem, 59 L. ed. 1497 mem]; 
Scheinberg v. U. S., 213 Fed. 757, 130 
CCA 271, AnnCas1914D 1258; Charles 
Vass Siecle ned. (Om s On CCAR 22: 
AnnCas1914D 1251; McKinney v. U. 
S., 199 Fed. 25, 117 CCA 403; Wilson 
Vv. Ul7S) 190P Weds 4275 OC Aw 231 
Horn=vs Ui S:) 182) Peder 72d lO bee Git 
163 [certiorari den 219 U. S. 585 mem, 
31 SCt 470 mem, 55 L. ed. 347 mem] 
(sale of worthless mining stock); 
Glinn v. U. S., 177 Fed. 679, 101 CCA 


§ 266] k. Trial. 
in prosecutions for the offense.*+ 

Questions for court and jury. General rules in re- 
spect of questions for the court and questions to be 
submitted to the jury*? apply.** 
been held that the court should, under proper instrue- 
tions,** submit to the jury for determination the 


[§§ 264-266 


defendants, and insufficient as to others;** that the 
sufficient to establish a scheme to de- 
5 that the evidence was?® or was not®* suffi- 
cient to show an intent to use the mails in further- 
ance of the scheme to defraud; 
was?8 or was not®® sufficient to show that accused 
mailed, or caused matter to be mailed, in execution 


or that the evidence 


General rules*® apply to trials 


Accordingly it has 


305; Klein v. U. 8., 151 Fed. 420, 80 
CCA 650. 
33. Beck v. U. 


S33838: Ey (2a) One 
LI erty Car Ia e Brady ava Use 24 
FE. (2d) 399; Yusem v. U. Srpowrs (2a) 
63e Gibson Ww. Ges: 2a Fed. 954; Un- 
derwood v. U. S., 267 Fed. 412; 
Hughes v. U. S., 231 Fed. 50, 145 CCA 
238 [certiorari den 242 U. S. 640 mem, 


37 SCt 112 mem, 61 L. ed. 541 mem];. 


Trent v. U. S., 228 Fed. 648, 143 CCA 
170; Harrison! v. U.S), 20071 Medm6625 
119 CCA 78; Foster v. U. S., 178 Fed. 
165, 101 CCA 485. 

34. Scheib v. U. S., 14 F. (2d) 75 
[certiorari den 273 U. S. 701 mem, 47 
SCt 95 mem, 71 L. ed. 848 mem]. 

35. Freeman v. U. S., 20. EF. (2d) 
748; Kaplan v. U. S., 18 F. (2d) 9395 
Pandolfo v. U. S., 286 Fed. 8 [cer- 
tiorari den 261 U. S. 621 mem, 43 SCt 
433 mem, 67 L. ed. 831 mem]; Savage 
v. U. S., 270 Fed. 14 [certiorari den 
257 U. S. 642 mem, 42 SCt 52 mem, 66 
L. ed. 412 mem]; Whitehead v. U. S., 
245 Fed. 385, 157 CCA 547 [certiorari 
den 245 U. S. 670 mem, 38 SCt 191 
mem, 62 L. ed. 540 mem]. 

36. Headley v. U. S., 294 Fed. 888; 
Preeman v. U. S., 244 Fed. 1, 156 CCA 
429 [certiorari den 245 U. S. 654 mem, 
38 SCt 12 mem, 62 L. ed. 533 mem]; 
Chambers v. U. S., 237 Fed. 518, 150 


CEARIS95. 

pre Kritcher vi U. S.; 17) Bee @ay 
38. Lewy v. U. S, 29 F. (2a) 462, 

62 ALR 388; Barnes v. U. 25 ine 


S., 
(2a) 61 [certiorari den 278 U. S. 607 
mem, 49 SCt 12 mem, 73 L. ed. 533 
mem]; Krotkiewicz v. U. S. 19 F. 
(2d)' 421; Silkworth vi U.vSa7 11 ee 
(2d) 711 [certiorari den 271 U. S. 


664 mem, 46 SCt 475 mem, 70 L. ed. 
1139 mem]; Levinson v. U. S., 5 EF 
(24) 567; Sidebotham v. U. S., 253 


Fed. 417, 165 CCA 159; Shea v. U. Si 
251 Fed. 440, 168 CCA’ 458 [certiorari 
den 248 U. S. 581 mem, 39 SCt 132 
mem, 63 L. ed. 431 mem]; Moffatt v. 
U. S., 282 Fed. 522, 146 CCA 480;, My- 
ers v. U. S., 223 Fed. 919, 139 CCA 399 
[certiorari den 242 U. S. 627 mem, 37 
SCt'-13° mem, 61 L: 
Goldman v. U. S., 220 Fed. 57, 135 
CCA 625; Gould v. U. S., 209 Fed. 
730, 126 CCA 454; Horn v..U. S., 182 


Fed. 721, 105 CCA 163 [certiorari 
den 219 U. S. 585 mem, 31 SCt 470 
mem, 55 L. ed. 347 mem]. 
arpa Freeman v. U. S., 20 F. (2d) 
40. See Criminal Law §§ 2000— 
2614. 
41. See cases infra this section. 
[a] Remarks of court.—A mis- 


statement of the charge in the indict- 
ment, the effect of which is to preju- 
dice the jury from the start, is er- 


roneous. Sunderland v. 'U. S., 19 F. 
(2d) 202. 
42. See Criminal Law §&§ 2272— 


2352%. 
43. See cases infra notes 44-53. 
44. Shaddy v. U. S., 30 F. (2d) 340; 

Stunzve USS eee (2a) 575; 

Vis Severe (Za) N6boe Kastel v. U. 

S., 23 F. (2d) 156 [certiorari den 277 

U. S. 604 mem, 48 SCt 600 mem, 72 

L. ed. 1010 mem]; Krotkiewiecz v. U. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


ed. 5385 mem];. 


) 


Peter ; 


—_— 


i: 
af 
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§§ 266-267] 


guilt or innocence of accused,*® his connection with 
the fraudulent seheme,*® the question of fraud,*7 the 
question of intent to defraud*’ or of good faith,*® 
to defraud was 


whether the scheme 
adapted to accomplish the crime 


whether the scheme was put into operation,®! pro- 
vided of course there is sufficient evidence to justify 
a submission to the jury in the particular ease.’ 
there is no evidence on which a conviction could be 
based, it is the duty of the court to direct a verdict of 


acquittal.>8 


[§ 267] 10. Matter Concerning Lotteries or Simi- 
lar Schemes**—a. Definition and Elements of Of- 
The statute with reference to the exclusion 
from the mails of matter relating to, or advertise- 
eift enterprises, 
schemes makes it an offense knowingly to deposit, or 


fense. 


ments of, lotteries, 


Selo Bs. (2a), 421s. Rosenthal v.. U. 
Sy l8 Es (Gd) 24: Nelson v. U. Spells 

Mathews Vide. Dore 15 He 
McLendon v. U. S., 13_F. 
7; Benham v. U. S., 13 F, (2d) 
558 [certiorari den 273 U. S. 721 mem, 
47 SCt 111 mem, 71 L. ed. 858 mem]; 
eraussatve Uso. do Mo (2d) 21225 
Campbell v. U. S., 12 F. (2d) 873 [cer- 
tiorari den 273 'U. S. 722 mem, 47 SCt 
112 mem, 71 L. ed. 859 mem]; Gam- 
mon v. U. S., 12 F. (2d) 226; New- 
ingham v. U. S., 4 F. (2d) 490 [certi- 
orari den 268 Ut S. 703 mem, 45 SCt 
638 mem, 69 L. ed. 1166 mem]; Berg- 
era v.U. S., 297 Fed. 102; Kaufmann 
v. U. S., 282 Fed. 776 [certiorari den 
260 U. S. 735 mem, 43 SCt 96 mem, 67 
L. ed. 488 mem]; Miller v. U. S., 261 
Fed. 914 [certiorari den 252 U. S. 
584 mem, 40 SCt 394 mem, 64 L. ed. 
728 mem]; Bowers v. U. S., 244 Fed. 
641, I57-CCA 89; Tuyman v. U: S., 241 
Fed. 945, 154 CCA 581; Sparks v. U. S., 
241 Fed. 777, 154 CCA 479; Hart v. U. 
S., 240 Fed. 911, 153 CCA 597; Cham- 
DEersivE Wis n Zoe ed. 513; 150-CCA 
395; Samuels y. U. S., 232 Fed. 536, 
146. CCA 494, AnnCas1917A 711; 
Gharleszy, .U. S.,.-213. Meds 7.07, 2130 
CCA 221, AnnCas1914D 1251; Smith 
Vo Usvs., 208 Med? 131,2 125° CCA 353% 
Bruce v. U. S., 202 Fed. 98, 120'CCA 
370; Mitchell v. U. S., 196 Fed. 874, 
c1GCCA ASG) Horn Vv, U;-s:, 182° hed: 
721, 105 CCA 163 [certiorari den 219 
U. S. 585 mem, 31 SCt 470 mem, 55 L. 
ed. 347 mem]; Hibbard v. U. S., 172 
Fed. 66, 96 CCA 554, 18 AnnCas 1040; 
Lemon v. U. S., 164 Fed.-953, 90 CCA 
617. 

[a] Intent to defraud.—Lyman vy. 
U.. S., 241 Fed. 945; Samuels v. 3 
S.,. 232 Fed. 536, 146 CCA. 494, 
AnnCas1917A 711; Smith v. U. S., 
208 Fed. 131, 125 CCA 353; Blackman 
vy. U. S., 186 Fed. 965, 109 CCA 109 
(an instruction which permits a con- 
viction on a finding by the jury of 
any stated group of facts from which 
a purpose to defraud is omitted, is 
erroneous as omitting a vital element 
of the scheme). 

[b] Instructions covered by gen- 
eral charge.—Miller v. U. S., 261 Fed. 
914 [certiorari den 252 U.S. "584 mem, 
40 -SCt 394 mem, 64 L. ed. 728 mem]: 
Lemon y. U. S., 164 Fed. 953, 90 CCA 
617. 

[ec] Erroneous refusal of 
quested charges.—Hart v. U. S., 
Fed. 911, 153 CCA 597. 

{d] Misstating evidence.—Camp- 
bell v. U._S., 12 KF. (2d) 873 [certio- 
rari den 273 U. S. 722 mem, 47 SCt 112 
mem, 71 L. ed. 859 mem]. 

45. Belden v. U. S., 223 Fed. 726, 

182- Fed. 721, 


139 CCA 256. 
46. Horn v. U. S., 

105 CCA 163 [certiorari den 219 U.S. 
585 mem, 31 SCt 470 mem, 55 L. ed. 
3847 mem] (whether letters tended to 
connect defendant with the scheme 
as alleged or were mailed in execution 
or attempted execution thereof was 
for the jury). 

«[{a] Participation in 


re- 
240 


scheme.— 


POST OFFICE 


apparently 
intended,®°. and 


52 


If 


or similar 


Robinson iv. U. S383. H. (2d) 238: 
[b] Whether defendant had sev- 
ered his connection with scheme after 


‘three years after the return of the 


indictment in order to bar a prose- 
cution against him is a question for 
the jury. Sunderland v. U. S., 19 F. 
(2d) 202. 

1 ibe St. Clainiv.. UinSs: 28. EF: 32d) 

48. Krotkiewicz v. U. S.,19 F. (2d) 
421;-Volkmor v.'U. S., 13 F. (2d)'594; 
Kercheval v. U. S., 12 F. (2d) 904 
[certiorari granted 273 U.S. 685 mem, 
47 SCt 244 mem, 71 L. ed. 839 mem, 
and rev on other grounds 274 U. S. 
220, 47 SCt 582, 71 L. ed. 1009]; U.S. 
Vv. Nix, 8 By (2d) 759 SCalnayave UAS., 
1 F. (2d) 926; Kaufmann v. U. S., 282 
Fed. 776 [certiorari den 260 U. S. 735 
mem, 43 SCt 96 mem, 67 L. ed. 488 
mem]; Byron v. U. S., 273 Fed. 769 
[certiorari den 257 U. S. 653 mem, 42 
SCt 94 mem, 66 L. ed. 418 mem]; Mc- 
Donald v. 'U. S., 241 Fed. 793, 154 CCA 
495; Rudd=w U.S) 1737 Bed. 9125.97 
CCA 462; U.S. v. Ried, 42 Fed. 134. 

49. Rosenthal v. U. S., 18 F.. (2d) 
24; Bentel 'v..U. S713" FR. (2d) 327 
[certiorari den sub nom. Amos v. U. 
S., 273 U. S. 713 mem, 47 SCt 109 mem, 
71 L. ed. 854 mem]; Rowan v. U. S., 
277 Fed. 777, 25 ALR 876 [certiorari 
den ,257._.U. S. 660. mem, “42 SCt, 187 
mem, 66 L. ed. 422]; Harrison v. U. 
S., 200 Fed: 662,. 119 CCA. 78. 

50. Whitehead v. 'U. S., 245 Fed. 
385, 157 CCA 547 [certiorari den 245 
U. S. 670 mem, 88 SCt 191 mem, 62 
L. ed. 540 mem]. 

51. Stewart v. U.S., 300 Fed. 769. 

[a] Execution of scheme.— 
Whether victims who went on ex- 
cursions to see the lands sought to 
be sold were kept so.as they could not 
see people living in the community is 
a question for the jury. Stewart v. 
U. S., 300 Fed. 769. 

52. Krotkiewicz v. U. S., 19 F. (2d) 
421: Kaplan v. U. S., 18 F. (2d) 939; 
Berlin v. U. S., 14 F. (2d) 497; Tinch- 
er v. U.,S.,/11 F. (2d) 18 -fcertiorari 
den 271 U. S. 664 mem, 46 SCt 475 
mem, 70 L. ed. 1139 mem]; Nix v. U. 
S., 4 F. (2d) 652; Grant v. U. S., 268 
Fed. 443 [certiorari den 256 U. S. 
700 mem, 41 SCt 538 mem, 65 L. ed. 
1178 mem]; Le More v. U. S., 253 
Fed. 887,.165 CCA 367 [certiorari den 
248 Ui S. 586, 39: SCt 184, 63 IL. ed. 
434]; (Sparks: v.. U.S 241 Hea. 777, 
154 CCA 479; Linn v. GF S., 234 Fed. 
543; 148 CCA 309; Samuels iv. 1 Uk 
S232 we Meds 2536," MIG ICC Any 4904, 
AnnCas19i7A 711; Stern v. U. S., 223 
Fed. 762, 189 CCA 292; Colburn v. U. 
S., 223 Fed. 590, 139 CCA 136 [certio- 
rari den 239 'U. S. 643 mem, 36 SCt 
163 mem, 60 L. ed. 483 mem]; Parker 
v. U. S., 203 Fed. 950, 122 CCA 252; 
Horn v. TR S., 182 Fed. 721, 105 CGA 
163 [certiorari den 219 U.S. 585 mem, 
31 SCt 470 mem, 55 L. ed. 347 mem]; 
Milby v. U. S., 120 Fed. 1, 57 CCA 21; 
Packer v. U. S., 106 Fed. 906, 46 CCA 


5, 
[a] Evidence held insufficient.-— 


[49 C. J.J] 1221 


cause to be deposited, or knowingly to send, or cause 
to be sent, anything to be conveyed or delivered by 
mail in violation of the statute, or knowingly to de- 
liver, or cause to be delivered, anything forbidden by, 
the statute to be carried by mail.®> 
the statute is to punish those who use the mails for, * 
the promotion of lotteries and similar schemes ;°° its 

validity has been sustained.°** 
three distinet offenses are created by the statute: (1) 
Knowingly depositing, 
such forbidden matter in the mail. 
matter or causing it to be sent by mail. 
ingly causing such matter to be delivered by mail.>® 
It is an essential element of the first offense that de- 
fendant knowingly deposited, or caused to be de- 
posited, in the mail for conveyance or delivery there- 
by the matter forbidden by the statute.®® 


“The object of 


It has been ued that 


or causing to be deposited, 
(2) Sending such 
(3) Know- 


But nei- 


Salinger v. U. S., 23 F. (2d) 48. 

58. Tucker’ v. Ul S., 5° Hi<(2d) 818: 

[a] Thus ina prosecution for us- 
ing the mails to defraud, where there 
was no evidence that defendants 
caused insertion in a newspaper of 
alleged fraudulent advertisements, 
the court should direct a verdict of 
ogni taal Tucker v..U. S., 5 F. (2d) 


54. What constitutes lottery in 
general see Lotteries oe 1 et seq. 

55. USCA tit 18 § 33 

56. U. S. v. Sauer, 38° Fed. 249. 

[a] What are lotteries, gift enter- 
prises, or similar schemes within *” 
statute.—Horner v. U. S., 147 U. S. 
449, 138 SCt 409, 37 L. ed. 237 [dist 
Kohn. vv. Koehler, 96 N. Y. 362,.48 
AmR’ 628]; U. S. v. Ridgway, 199 
Fed.. 286; U. S.iv. Purvis, 195,Ped: 
618; Fitzsimmons v. U. S., 156 Fed. 
482, 84 CCA 292; Fitzsimmons v. U. 
S., 156° Fed. 477, 84 CCA 287,134 
LRANS 1095; U.S. v. Jefferson, 134 
Fed. 299; U.S. v. Fulkerson, 74 Fed. 
619; MacDonald v. U. S., 63 Fed. 426, 
12 CCA 339 [certiorari den 159 'U. S. 
260 mem, 15 SCt 1040 mem, 40,L. ed. © 
143 mem]; U. S. v. McDonald, 59 Fed. 
563; U. S:-v. Politzer, 59 Fed. -273; 
U. S. v. Wallis, 58 Fed. 942; U.S. v. 
Zeisler, 30 Fed. 499. 

[b] What are not lotteries, gift 
enterprises, or similar schemes within 
rhinta phar naion S. v. Rosenblum, 121 Fed. 

[ce] Incorporation of lottery.—On 
a prosecution for sending letters or 
eirculars through the mail concerning 
a lottery, the state need not prove 
that the lottery in question was in- 
corporated as it purported to be, since 
it was nevertheless a lottery in facet 
and within the prohibition of the 
statute, whether legally established 
or wholly illegal, or whether its of- 
ficers were duly incorporated or not. 
ane v. Noelke, 1 Fed. 426, 17 Blatchf. 

Power of post-office department to 
exclude matter from mail see supra § 
iis; 

57. See cases infra this note. 

[a] Its enactment is valid exer- 
cise of power conferred upon congress 
by organic law to: (1) Establish 
post offices and post roads. Horner 
VoL S11 14389 UL Sit 20s b2SCURA40 7, 
36 L. ed. 126; Ex p. Rapier, 143 U. S. 
210, 12 SCt. 374, 36 L. ed. 93.. (2)- To 
determine what shall be carried or 
transported by means of its postal 
system. 'U.'S. v. Loring, 91 Fed. 881; 
U. S. v. Politzer, 59 Fed. 278. 

{b] It does not abridge “freedom 
of speech or of the press” within the 
meaning of the First Amendment of 
the constitution. Horner v. U. S., 
143 U. S. 207, 12 SCt 407, 36 L. ed. 126: 
Ex p. Rapier, LAU Ue S: 110, 12 sct 
374, 36 L. ed. 93; Re Jackson, 96°U: S: 
727, 24 L. ed; 877; MacDaniel v. U. 
S., 87 Fed. 321, 30 CCA 670. 

58. U.S. v. Horner, 44 Fed. 677, 678 
[aff 143 U. S. 207, 12 SCt 407, 36 Li 


ed. 266]. 
59. U.S. v. Politzer, 59 Fed, 213. 


1222 [49 C.J.) 
ther the first nor second offenses require for their 
completion that the matter deposited in the mail for 
transmission should be, in fact, transmitted or deliv- 
‘ered.°® On the other hand, the last offense is one 
‘which is not, and cannot be, completed without the 
delivery of the matter by mail to the person to whom 
it is addressed.°1 To constitute the second offense 
the prohibited matter must have been deposited in 
the mail; it is not sufficient merely to send it to the 
post office.°? Knowledge of accused as to the nature 
of the matter is essential,®* and if shown, the ab- 
sence of an intent to evade the law is immaterial.°* 
The statute cannot, of course, be violated unless the 
matter deposited in the mail is of the character ex- 
cluded from the mail by the statute.°> Prepayment 
of postage is not made an element of the offense by 
the statute.®® 

[§ 268] b. Persons Liable. While it has been 
broadly stated that the statute prohibiting the mail- 
ing of lottery circulars, ete., is to make any mat- 
ter concerning lotteries unmailable, and to subject 
the sender of any such matter by mail to the penalty 
therein provided,®’ it has been held that the statute 
was aimed at lottery dealers only and not indiyidual 
buyers of lottery tickets.®* 

{[§ 269] c. Defenses. It is not a defense that the 
lottery involved was valid under the laws of the 
state®® or country’® where it originated; nor that 
the letter involved was innocent upon its face"! or 


POST OFFICE 


“a 


[§§ 267-270 


sent in reply to letters written by a detective, under a 
fictitious name, for no other purpose than to obtain - 


2 


evidence.*? 
[§ 270] d. Indictment. Under rules of general ap- 


plication’? the indictment must state the essential 


elements of the offense,‘* should set forth such letter 
or circular complained of in hee verba,’® and should 
allege that accused knew that the matter deposited 
concerned a lottery.7°. While there is some authority 
to the contrary,’ and it is not improper to do so,’* 
it has been held that an indictment need not allege 
specifically facts showing the enterprise to be a lot- 
tery. A general averment to that effect is sufficient."® 
And where one count sets out a lottery scheme, sub- 
sequent counts charging the mailing of matter in fur- 
therance of the scheme may refer thereto.2° The in- 
dictment need not show how the letter or circular 
concerns a lottery,®+ but, where the letter or circular 
does not show on its face that it relates to a lottery, 
the indictment should aver the existence of a lottery, 
or an intention to hold a lottery, to which the letter 
or circular refers.®? 

Joinder of offenses. Acts charged against accused 
based on his mailing matter concerning a lottery 
scheme, or the promotion thereof, may be joined in 
one indictment in separate counts. 88 And a eount 
charging accused with “depositing and causing to be 
deposited” letters and circulars concerning a lottery 
is not bad for duplicity, as charging separate 


60. U.S. v. Horner, 44 Fed. 677, [b] Omission not cured by ver- 
678 [aff 143 U. S. 207, 12 SCt 407, 36 | dict—U: S. v. Noelke, 1 Fed. 426, 17 
L. ed. 266] Blatchf. 554. 

61. U. S. v. Horner, supra. 76. ‘U.S. v. Fulkerson, 74 Fed, 619. 

62. U.S. v. Dauphin, 20 Fed. 625. [a] Averment of knowledge held 

63. U.S. v. Politzer, 59 Fed. 273. | sufficient.—(1) An allegation that de- 


64. U.S. v. Politzer, supra. 
UtSiave Politzer, supras: Unc! 
v. Mason, 22 Fed. 707; U.S. v. Noel- 
ke, 1 Fed. 426, 17 Blatehf. 554. 

“Tt is very plain that the broad, lit- 
eral terms of this statute are to be 
restricted in some manner. It de- 
clares that the mailing of any letter 
concerning a lottery shall be punish- 
able; so that a father writing his son, 
warning him against spending money 
upon tickets in any specified lotteries, 
would be indictable for a criminal of- 
fense. That cannot be the meaning 
of the statute. It must be construed, 
not according to its literal terms, but 
with reference to the evil to which 
congress was addressing itself, and 
the remedy it intended to provide for 
the suppression of that evil.” U.S 
v. Mason, supra. 

1 S. v. Lynch, 49 Fed. 851. 


CoV ne Oirs teranigs Zeisler, 30 Fed. 499. 
68 U.S. v. Mason, 22 Fed. 707. 
69. U.S. v. Politzer, 59 Fed, 273. 


70. Horner v. U. S., 147 U.S. ae 
U3 (SCUSs09;e3 Takitvedec23t;> Uses 
Zeisler, 30 Fed. 499. 

71. U. S. v. MacDonald,'65 Fed. 
A86 

72, WAS: vi. Moore, 19 Fed. 39; U. 
S. v. Duff, 6 Fed. 45, 19 Blatchf. 9. 

73. See Indictments and Informa- 
tions §§ 170-311. 

74. See cases infra this note; 
notes 75-77. 

[a] Prepayment of postage need 
not be alleged. U. v. Lynch, 49 
Fed. 851. 

[b] Forms of indictments in whole 
or in part held sufficient.—Glass v. U. 
Si, 222 Fed. 773, 188 CCA 321; U.S. v. 
Ridgway, 199 Med. 286; MacDaniel v. 


and 


U. S., 87 Fed. 321, 30 CCA 670. 

75. U. S. v. Conrad, 59 Fed. 458; 
U.S. v. Noelke, 1 Fed. 426, 17 Blatchf. 
554. 

{a] Writing described as “letter 


and circular.’’—A writing is not im- 
properly described as a “letter and 
circular.” U.S. v. Noelke, 1 Fed. 426, 
17 Blatchf. 554. 


fendant ‘did knowingly deposit’? in 
the post office a certain pamphlet con- 
cerning a lottery sufficiently alleges 
that defendant knew that the matter 
deposited concerned a lottery, since 
the word “knowingly” qualifies not 
only the verb ‘deposited,’ but the 
whole matter described. U.S. v. Pur- 
vis, 195 Fed. 618; U. S. v. Fulkerson, 
74 Wed. 619. 

[b] Averment that letter is “in aid 
of lottery.”’’—(1) It is not necessary 
that the indictment should allege that 
the letter deposited in the post office 
was in aid of a lottery, since the stat- 
ute does not require this as an ele- 
ment of the crime, but only that the 
letter should have been concerning a 
lottery. U. S. v. Fulkerson, 74 Fed. 
631. (2) An indictment for misuse of 
the mails in furtherance of a lottery 
or similar scheme, charging that de- 
fendants ‘‘did then and there willful- 
ly, knowingly, unlawfully, and feloni- 
ously deposit a certain letter 
and circular concerning a _ certain 
scheme” previously described, suffi- 
ciently charged that defendants knew 
that the letter deposited by them con- 
cerned the scheme; and, it being also 
alleged that defendants devised such 
scheme, the indictment was not ob- 
jectionable for failure to allege a suf- 
ficient scienter. U.S. v. Ridgway, 199 
Fed. 286, 289, 

77. U. S. v. MacDonald, 65 Fed. 
486, 488 (“The scheme which the gov- 
ernment alleges to be a lottery should 
be set forth with particularity, in or- 
der to enable the court to judge 
whether it is in fact a lottery or not; 
and, further, to enable the defend- 
anitjyad: ie * [arraigned] subse- 
quently for ‘this offense, to say that 
‘the particular scheme which is set 
forth in the indictment and shown up- 
on the record is the identical one for 
which . [it] was formerly put 
in jeopardy; and therefore I plead it 
as a bar against the charge’ ’’). 

78. Glass v. U. S., 222 Fed. 7738, 138 
CCA 821. 


79. U.S. v. Fulkerson, 74 Fed. 631; 
U. S. v. Conrad, 59 Fed. 458. 

[a] Where indictment does not 
purport to give details of lottery, the 
objection that such scheme is not a 
lottery, because the only element of 
chance therein relates to time of pay- 
ment, cannot arise, U.S. v. Fulker- 
son, 74 Fed. 631. 

sc. Glass v.'U. S., 222 Fed. 773, 138 
CCA 321; U. S. v. Ridgway, 199 Fed. 


286. 

81. U.S. v. Fulkerson, 74 Fed. 631; 
U. S. v. Bailey, 47 Fed. 117. And 
see U. S. v. Noelke, 1 Fed. 426, 17 
Blatchf. 554 (holding that it is not 
necessary to allege facts showing 
that the writing set forth concerned 
a lottery, “in the sense contemplated 
by the statute,’ when it clearly ap- 
pears on the face of such writing that 
it was such a letter as was within the 
prohibition of the statute). 

‘Tt is sufficient |. . to charge, 
in the words of the statute the fact 
that they do concern a lottery, with- 
out setting forth the evidence going 


to show that fact.” U.S. v. Bailey, 
supra. 
[a] Averment that letter ‘“con- 


cerning lottery offering prizes.”—It is 
not necessary to allege that the writ- 
ing was one “concerning a lottery of- 
fering prizes.” U.S. v. Noelke, 1 Fed. 
426, 17 Blatehf. 554. 

[b] Informal averment cured by 
verdict.—An informal averment of 
facts necessary to show that the let- 
ters concerned a lottery is cured by 
verdict and will not sustain a motion 
in arrest of judgment. U. S. v. Noel- 
ke, 1 Fed. 426, 17 Blatchf. 554. 

82. U.S. v. Bailey, 47 Fed. 117. 

[a] Averment held sufficient.—In 
an indictment for depositing in a post 
office a document concerning a lot- 
tery, an allegation that an envelope 
deposited by defendant ‘contained a 
certain pamphlet concerning a certain 
lottery, which said lottery was then 
and there being conducted by a cer- 
tain corporation, called,’ ete. suffi- 
ciently affirms the existence of a lot- 
tery. S. v. Fulkerson, 74 Fed. 631; 
U. 8S. v. Fulkerson, 74 Fed. 619. 

83. Glass v. U. S., 222 Fed. 773, 138 
CCA 321. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 270-272] 


erimes.§+ 


duplicity.*® 
[§ 271] e. Evidence. 


84. Glass v. U. S., supra; 
Purvis, 195 Fed. 618 


U.S. v. 


35.) U.S: Vv. Patty, 2 Fed. 664, 9 
Biss. 429. 
86. U.S. v. Patty, supra. 


87. U.S. 
Blatchf. 554. 
88. See Criminal 
1112. 
89. 


v. Noelke, 1 Fed. 426, 17 


Law §&§ 1034- 
See cases infra this note. 

[a] Extrinsic evidence to show 
nature of business ‘advertised.— 
Where an indictment charges defend- 
ants with sending through the mails 
circulars concerning a lottery, the 
prosecution may show, by evidence 
outside the circulars, that the busi- 
ness advertised therein was in effect 
a lottery. MacDonald v. U. S., 63 
Fed. 426, 12 CCA 339 [certiorari "den 
159 'U. S. 260 mem, 15 SCt 1040 mem, 
40 L. ed. 143 mem]. 

[b]’ Motive and 
Circumstantial evidence is competent 
which tends to show that defendant 
had both motive and opportunity to 
mail the writing in violation of the 


statute. U. S. v. Noelke, 1 Fed, 426, 
17 Blatchf. 554. 
{c] Surrounding circumstances 


and occupation of defendant are ad- 
missible in evidence in order to prove 
that the letter and circular related to 
a lottery. U.S. v. Noelke, 1 Fed. 426, 
17 Blatchf. 554. 

{d] Papers inclosed in same enve- 
lope with writing sét forth in an in- 
dictment for mailing a letter and cir- 
cular concerning a lottery are admis- 
sible in evidence as part of the res 
geste. U.S. v. Noelke, 1 Fed. 426, 17 
Blatchf. 554. 


90. U.S. v. Noelke, supra. 
91. U. S. v. Noelke, supra. ° 
{a] Evidence of Louisiana statute 


of incorporation, and of the sale of 
the lottery tickets contained in the 
mailed envelope, are sufficient, in a 
prosecution for mailing a letter and 
circular concerning the» Louisiana 
state lottery, to establish the exist- 
ence of such lottery, in the absence - 
any evidence to the contrary. U.S. 

Noelke, 1 Fed. 426, 17 Blatchf. Bd. 

92. top S. v.: Noelke, supra. 

[a] Evidence held sufficient to 
show mailing by defendant.—Where 
it was undisputed that defendant was 
engaged in the lottery business, evi- 
dence that defendant received an or- 
der for two lottery tickets such as 
were subsequently mailed with the 
letter; that the name used in the 
address of the letter was the same 
as that signed to the order; that the 
tickets bore his stamp; and that the 
letter, inclosed his business card, 
would justify the conclusion that de- 
fendant deposited the letter in the 
pose office for mailing. U.S. v. Noel- 
ke, I Fed. 426, 17 Blatchf. 554. 


Nor is a count bad for duplicity which 
charges that a number of deposits were made at or 
about the same time so that they consisted of a single 
act or of successive stages in a single transaction.’® 
But a count which charges that on a certain day and 
on each secular day between that day and another 
day named, and on each secular day between that time 
and another subsequent time mentioned, there were 
deposited in the post oflice a certain number of cir- 
culars concerning a lottery to be sent by mail, must 
be regarded as charging distinet and independent of- 
fenses on different and distinet days, and is bad for 


To justify a conviction all 
the elements of the offense must be proved beyond a 
reasonable doubt,** under the general rules** as to 
evidence in criminal cases;*® so on a prosecution for 
depositing in the mail a letter or circular concerning a 
lotterv the jury must be satisfied beyond a reason- 
able doubt that the letter was mailed,®® that it was 
concerning a lottery,®! and that defendant deposited 
it, or caused it to be deposited, in the mail.°? 


opportunity.— 


POST OFFICE 


ereting, 


‘in the mail.®® 


93. USCA tit 18 § aan 

94 Rev. St. § 54 

95.\. Roth. v} U. S$: "504 Fed. 475. 
fa] Matter intended to be carried 


through the mail.—(i) Under the 
former statute the offense of embez- 
zlement was limited to matter intend- 
ed to be carried’ through the mail 
(U. S. v. Matthews, 35 Fed. 890, 1 
LRA 104; U. S. v..Rapp, 30 Fed. 818; 
. Taylor, 28 F. Cas. No. 16,438, 
1 Hughes 514), (2) or carried or de- 
livered by a mail carrier, mail mes- 
senger, route agent, or other person 
employed in a department of the post- 
aleservice }CHall’ vs, UicShs163 U.2S: 
632, 18 SCt 237,42 L. ed. 607; ‘Uz S. v. 
Matthews, supra), (3) or forwarded 
through or delivered from some post 
office or branch office, established by 
authority of the postmaster general 
(U. S. v. Matthews, supra). (4) 
While the statute applied to all mat- 
ter which comes into the possession 
of the post-office department, regard- 
ing which the postal authorities were 
required by law to exercise some act 
of dominion or control (Ennis v. U. 
S., 154 Fed. 842, 83 CCA 478), (5) a let- 
ter or package to come within the 
provisions of the statute must have 
got into the mails in some of the or- 
dinary ways provided by the postal 
authorities, and become fairly and 
reasonably part of the mail matter 
under the control of the postal de- 
partment (U. S. v. Rapp, 30 Fed. 818. 
See Ennis v. U. S., supra (as sustain- 
ing this view) ). 

[b] Ceasing to be mail matter.— 
A post-office superintendent discov- 
ered a misboxed letter which had 
been placed in a ‘‘dead’”’ pigionhole 
at the top of the case, where defend- 
ant, a clerk, was engaged in sorting 
mail. The letter was removed by 
the superintendent and handed to a 
post-office inspector, who took it to 
the addressee, and, without delivering 
it, obtained permission to open it. 
He then returned to the post office, 
unsealed the letter, and took from it 
an express order for two dollars, a 
statement of account, and a letter 
from the sender of the money order. 
After making a copy of the letter, he 
placed it in the envelone with two 
marked one-dollar bills, and forward- 
ed the money order and the state- 
ment to the addressee. The envelope 
containing the letter and bills hav- 
ing been duly sealed was returned 
to the dead’ pigeonhole, and a short 
time thereafter was embezzled by de- 
fendant. It was held that the letter 
at the time it was returned by the 
inspector to the dead pigeonhole had 
not ceased to be mail matter, 
that defendant was therefore proper- 
ly convicted of embezzling a letter 
containing inclosures, in violation of 


and, 


[49 C.J.] 12238 


[§ 272] D. Embezzlement or Stealing of Mail 
Matter—1. By Postal Employees—a. Definition and 
Elements of Offense. 
made for the punishment of the offenses of secreting, 
embezzling, or destroying mail matter and of steal- 
ing therefrom by any postmaster or other person em- 
ployed in any department of the postal service.®* 
The statute is substantially a‘reénactment of a prior 
statute,®+ except that thereunder the offense of se- 
embezzling, or destroying letters, ete., was 
limited to those intended to be conveyed by mail,?? 
while the offense of stealing from letters or mail was 
not so limited.°® 
statutes analogous to those of the statute as it now 
stands, it was held that-two distinet classes of of- 
fenses were created, the one relating to the embezzle- 
ment of letters, and the other relating to the stealing 
of their contents.°? 
bezzlement the matter must have come into the pos- 
session of the employee in his official character,?* and 
have been at the time a proper subject for deposit 
To constitute either of the offenses 


By the statute a provision is 


Under the provisions of the prior 


To constitute the offense of em- 


§ 5467. Faunls v. U. S., 154 Fed. 842, 
83 CCA 478. 
96. Hall v. U. S., 168.U. S. 632, 18 


SCt 237, 42 L. ed. 607; Roth v.-U. S.,, 
294 Fed. 475; U.S. v. Wight, 38 Fed. 
106 [aff.134 U. S. 136, 10 SCt 487, 33 
L. ed. 865].. Contra U. S. v. Taylor, 28 
F. Cas. No. 16,438, 1 Hughes 514. 

97.4 Hallwee Uses: 168° Ua SaGse ats 
SCt 237, 42 L. ed. 607; U.S. v. Lach- 
er, 134 U. S. 624, 10 SCt 625, 33 L. ed. 
1080; Bromberger v. U. S., 128 Fed. 
346, 63 CCA 76; U. S. v. Delany, 55 
Fed. 475; U. S.‘\v. Dorsey, 40 Fed. 
152 USS. v. Wight, 38 Fed. 106 [aff 
134 U. S. 136, 10 'SCt 487, 33 L. -ed. 
865]; U.S. v. Gruver, 35 Fed. 595 
U.S. v. Atkinson, 34 Fed. 316; U. ‘S: 
v. Baugh, 1 Fed. 784, 4 Hughes 501; 
U. S. v. Jenther, 26 F. Cas. No.. 15,- 
476, 13 Blatchf. 335; U.S. v. Pelle- 
treau, 27 F. Cas. No. 
Blatchf. 126; U.S: v.. Taylor, 
Cas. No. 16,438, 1 Hughes, 514. 
tra U. S. v. Hartley, 42 Fed. 835; 
S. v. Long, 10 Fed. 879, 4 Woods 454. 

[a] Its purpose is to protect mail 
matter from embezzlement, theft, or 
other improper interference by postal 
officers and employees. Walster v. 
U. S., 42 Fed. 891; U.S. v. Rapp, 30 


Ha 818; U.S. v. Thompson, 29 Fed. 
[b] Articles of value.—(1) Rev. 


St. § 3891 and Rev. St. § 5467 are to 
be construed together—the offense 
of secreting, embezzling, or destroy- 
ing mail matter which contains ar- 
ticles of value being punishable under 
the. one, and the like offense as to 
mail matter which does not contain 
such articles being punishable under 
the other. U. S. v.)Lacher,: 184 U;_Si 
624, 10 SCt 625, 33 L. ed. 1080; Brom- 
berger v. U.. S., 128 Fed. 346, 63 CCA 
76; U. S. v. Delany, 55 Fed. 475; U.S: 
v. Gruver, 35 Fed. 59; U.S. v. Baugh, 
1 Fed. 784, 4 Hughes 501. (2) A sil- 
ver certificate issued by the United 
States is a “pecuniary obligation or 
security of the government,” and “an 
article of value,” within the meaning 
of § 5467. Bromberger v. U. S., supra. 
(3) Money is included in the term 
“article of value’ in § 5467. Shaw 
v. U. S., 180 Fed. 348, 103 CCA 494. 

98. Shaw v. U. S., 165 Fed. 174, 91 
ECAS 203: USNs Aurandt, 15 N. M. 
292, £07 Pp 1064, 27 LRANS 1181. 

99... U. -Siav- Taylor, 37 Bed.4, 200: 
Compare U. S. v. Randall, 27 F. Cas. 
No. 16,118, Deady 524 (which contains 
a dictum to the effect that whether 
a letter is mailable or not one who 
steals gold dust from it is guilty of a 
violation of the statute). 

[a] Thus ‘‘where a postmaster re- 
ceived $15 in paper money and $3 in 
silver, which were handed to him in 
‘his office, with a request that he send 
it in a registered letter, and he took 


1224 [49 C.J.] 


the matter alleged to have been embezzled or stolen 
must not have been delivered to the person to whom 


it was addressed.? 


[§ 273] b. Persons Liable. To come within the in- 
tent of statutes of the character under considera- 
tion, accused must have been employed in the post- 
office department,” although it has been held imma- 
terial whether he is employed directly by the United 
States or indirectly by a contractor.® 
however, a regular assistant whose duty it is to per- 
form the various functions which appertain to the 
office,* and not a casual assistant, who may oceasion- 
ally be in the post office, and assist in distributing or 


making up the mail.® 


[§ 274] c. Defenses—(1) Intent To Return and 
A postmaster who returns 
money taken from a letter in the custody of the mail 
in the hope and expectation of returning it after a 
temporary use thereof was held guilty of a yiolation 
of a statute making it an offense to “ 


Return of Money Taken. 


the money, put it in an envelope, 
which he addressed, wrote a letter to 
accompany the remittance, delivered 
to the sender the usual receipt for a 
registered letter, received the fee 
for registration, and said it would be 
all right; but there was no evidence 
that the silver money had been ex- 
.changed for paper, or that the letter 
was ever stamped or sealed, or put in 
the special envelope used for regis- 
tered letters—it was held that his 
eonviction for embezzling a ‘letter’ 
should be set aside.” U.S. v. Taylor, 
37 Fed. 200. 

1. U.S. v. Baugh, 1 Fed. 784, 4 
-~Hughes 501; U. S. v. Taylor, 23 F. 
Cas. No. 16,438, 1 Hughes 514. 

2 jeUaes.sve Nott) 270 B. Cas. INo: 
15,900, 1 McLean 499; U. S. v. Tay- 
lor, 28 F. Cas. No. 16,438, 1 Hughes 
514. 

[a] “An employé who has em- 
bezzled a letter intrusted to him in 
the course of his official duty” is not 
within the meaning of the statute. 
U. S. v.. Taylor, 28 F. Cas. No. 16,438, 
1 Hughes 514, 519. 

[b] Deputy postmaster.—One 
sworn in as a deputy postmaster and 
who handled the mail whenever he 
was about the postoffice and felt in- 
clined to do so is an employee within 
the meaning of the law punishing em- 
bezzlement by an employee in the 
postaluservice,. U.S: v..Brent, 24°F. 
Cas. No. 14,640. 

{c] Mail carrier (1) is a person 
employed in a department of the gen- 
eral post office, within the meaning of 
the statute (U. S. v. Belew, 24 F. Cas 
Now (14,563; «2: Broek.\1280; Reg. v: 
Bickerstaff, 2 C. & K. 761, 61 ECL 
761), (2) although he has not been 
sworn (U. S. v. Foye, 25 F. Cas. No. 
15,157, & Curt. 364). 

{d] In England (1) a _ person 
gratuitously assisting the postmaster 
is liable to the penalty imposed on 
employees. Rex v. Reason, Dears. C. 
C. 226, 169 Reprint 705. (2) And so is 
a person employed by the postmaster. 
Rexv. “Salisbury, 5. C. 155; 24 
ECL 502, 172 Reprint 919. (3) But 
not a person who is employed at a 
receiving office to black boots and tie 
up bags. ©Rex v.' Pearson, 4 C. & P. 
572, 19 ECL 655, 172 Reprint 830. 

3.) U.S. vi Hanna, '4 N. M. 216, 17 


[a] A stage driver employed by a 
stage company, which had a contract 
for carrying the mails, and who was 
sworn as a mail carrier, was an em- 
ployee of the postal service, within 
the meaning of this section, although 
he was hired and paid by the stage 
company. U. S. v. Hanna, 4 N. M. 
2G, DP 79: 

4 U.S. v. Nott, 27 F. Cas. No. 15,- 
900, 1 McLean 499. 

[a] A person who has discontin- 
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articles of value from letters, ete.® 
[§ 275] (2) Use of Decoy Letters or Packages." 


A decoy letter addressed to a fictitious person and 


the statute.® 


He must be, 


intended to be removed from the mail without being 
- earried to the place of address has nevertheless been 

held to be conveyed by mail within the meaning of 
‘Prior to the statute® 
distinction between the offenses of embezzling and of © 
stealing from letters or mail as to the necessity that 
the matter be intended to be conveyed by mail,?° it 
was held with regard to the offense of stealing mail 
matter that it was not a defense that the matter stol- 
en was a decoy,!! and that it was immaterial that it 


eliminating the 


was not intended to be conveyed by mail or delivered 


steal” or “take” 


ued his employment as an assistant 
in a post office, and who, although 
receiving no compensation, gives 
some instructions to a person in the 
office when the postmaster is absent, 
is not an employee of the post-office 
department within the meaning of 
Act (1825) § 21, which prescribes the 
punishment for embezzlement by a 
person employed in the post-office de- 
partment. U.S. v. Nott, 27 F. Cas. 
No. 15,900, 1 McLean 499. 


5. U.S. v. Nott, supra. 
Gr. 3-0. oS7 we Thompson, 29 Fed. 706. 
See U. S. v. Gilbert, 25 F. Cas. No. 


15,205 (an analogous decision). 


7. “Decoy letter or package” see 
supra § 7. 
8. McShann v. U. S., 231 Fed. 923, 


146 CCA 119. But see Roth v. U. Sy 
294 Fed. 475 (where a conviction was 
sustained under Pen. Code § 194 with- 
out decision on the question as to 
whether a decoy letter was suffi- 
cient to ‘sustain a conviction under 
Pen. Code § 195). 


9. USCA tit 18 § 318. 

10. See supra § 272. 

LL alald vie 4S PES Sy 632, aks 
SCt 237; 42-Li edy 6073 Roth vs Ue S:; 
294 Fed. 475. 


“The employment of such means 
[decoy letters] for the protection of 
the mails cannot possibly work harm 
to honest public servants. Neither 
the statute nor good morals forbids 
the use of decoy letters for the pur- 
pose of detecting postal thieves.” U 


S. v. Matthews, 35 Fed. 890, 896, 1 
LRA 104, 
L2eualls vey 168" UA S21682,88 


SCt 237, 42 L. ed. 607. 

LS MeScoLt ave Wie Sarl i2eOesS. 343; 19 
SCt.209, 43 ed 4¢Ly Hall vi U. SG 
UGS! Uses S).632,18) SChL23%F 42 Lis ed} 
607; Montgomery v. U. S., 162 U. S. 
410, 16 SCt 797, 40 L. ed. 1020; Goode 


v. U.S., 159 U. S. 663, 16 SCt 136, 40 


L.jed. 2972) Hnnis vi) U! 
842, 83 CCA 478; Bromberger v. U. S., 
128 Fed. 346, 63 CCA AGE MEEOS Facy3 
Jones, 80 Fed. 5138; U. S. v. Bethea, 
44 Fed. 802; Walster v. U. S., 42 Fed. 
891; U. S. v. Dorsey, 40 Fed. 752; 
Wy Ss. v. Wight, 38 Fed. 106 [aff 134 U. 
S.) 13650410 1SCt 1487) 33 seeds 865]; 
Ui SE ve Cottingham, 25 F. Cas. No. 
14,872, 2 Blatchf. 470; U.S. v. Foye, 
25 Hy Cas: iNo.-15,157; 2 Curt) 364: 5 
S. v. Whittier, 28 F. Cas. No. 16,688, 


S., 154 Med: 


5 Dill.1855)) Byram ve, UW. S.,0 25. App. 
(Di, Gh) 1546: 
[a] Genuineness of letter imma- 


terial.—It makes no difference with 
respect to the duty of the carrier 
whether the letter be genuine or a de- 
coy, with a fictitious address. Com- 
ing into possession as ‘such carrier, 
it is his duty to treat it os what it 


to make an effort to 
if the address be not 


communication; 
deliver it, or, 


by a letter carrier.+? 
was not a defense to an indictment for embezzlement 
that the letter or package embezzled was a decoy,*? 
addressed to a fictitious person or place,t*.and was 
never intended to be delivered,'® provided it was in- 
tended to be conveyed by mail,?® or earried or de- 


On the other hand, while it 


upon his route, to hand it to the prop- 
er carrier, or put it into the list box. 
Certainly he‘has no more right to ap- 
propriate it to himself than he would 
have if it were a genuine letter. For 
the purpose of these sections a letter 
is a writing or document, which bears 
the outward semblance of a genuine 
communication, and comes into the 
possession of the employee in the 
regular course of his official business. 
His duties in respect to it are not re- 
laxed by the fact or by his knowledge 
that it is not what it purports to be; 
in other words, it is not for him to 
judge of its genuineness. Goode v. 


ee ey U. S. 6638, 16 SCt 136, 40 L. 
eda. a 
[b] In Canada and England.—(1) 


In Canada the rule stated in the text 
prevails (Rex v. Ryan, 9 Ont. L. 1387, 
5 OntWR 125; Mayer v. Vaughn, 20 
Que. Super. 549); (2) but in England 
it is usually held otherwise (Reg. v. 
Gardner, 1 C. & K. 628, 47 ECL 628, 
174 Reprint 9663) “Reg. eve Rathbone, 
C. & M. 220, 41 ECL 124, 174 Reprint 
480; Reg. v. Shepherd, Dears. C. C. 
606, 169 Reprint 865. But see Reg. v. 
Young, 2 C. & K. 446, 61 ECL 466). 

14 Scott v. U. S., 172 U: S. 343, 19 
SCt 209, 48 L. ed. 471; Hall v. U. S., 
L68edsnSin632,° LseSCto2sie 42, ee 
ed. 607; U. S. v. Bethea, 44 Fed. 
80250) U. “Si iv. Wight, v 88s Med: 2206 
2 Se 36, 10. SCt487,e3 2 Ee 
Byram v. U. S., 25 App. 
PP URES We Young, 2C. & 
Ke ‘466, 61 ECL 466; Mayer v. Vaugh- 
an, 20 Que. Super. 549. Contra U. S. 
v. Denicke, 35 Fed. 407. 

15.. Scott v. U..S.; 172: U. S. 343, 19 
SCt 209, 43 Le ed. 471; Goode v. U. 
S., 159 U. S. 6638, 16 SCt 136, 40 L. ed. 

7; U.S. v. Wight, 38 Fed. 106 [aff 


134 .U. Sick36, LO ;SCt 4875; 33) Lavedk 
866]; ‘ Uy Siiivue Foye; 26 B.. .Cas. Nie: 
Lbs 257001 Curta,86& Contra” 'U<s Ss 


v. Matthews, 35 Fed. 890, 1 LRA 104; 
U. S. v. Denicke, 35 Fed. 407. 

16. U.S. v. Bethea, 44 Fed. 802; 
Walster v. U. S., 42 Fed. 891;°U.-S. we 
Wight, 38 Fed. 106 [aff 134 U. S. 136, 
10 SCt 487, 33 L. ed. 865]; U. S. v. 
Matthews, 85 Fed. 890, 1 LRA 104; 

2 Sel Ve Rapp 30 Fed. 818. 

fa] Words “intended to be con- 
veyed by mail” are regarded as 
simply descriptive of the character of 
the letter as mailable matter, and 
are satisfied by evidence that the let- 
ter was so conveyed before or after 
it reached the hands of defendant. 
U. S. v. Hall, 76 Fed. 566 [aff 168 U. 
S. 632, 18 SCt 2387, 42 LL. ed. 607]; 
U. S. v. Wight, 38 Fed. 106 [aff 134 
U. S. 136, 10 SCt 487, 38 L. ed. 865]. 

{b] Evidence.—(1) A statute of 
the United States deslared that the 
fact that a letter has been deposited 
in any authorized depository for mail 
matter, or in charge of any postmas-~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 275-276] 


livered by a mail carrier, messenger, agent, or letter 
carrier ;+* nor that it was made up so as to attract at- 
tention, and indicate that it contained money;!% no 
conviction for embezzlement of a decoy letter could 
be sustained unless the letter was intended to be con- 
carried or delivered by a mail ear- 
earrier.t® 

Under general rules?° an 
indictment which is sufficiently clear in its allegations 
to enable accused to prepare his defense and to plead 
the indictment in bar of a subsequent prosecution for 
the same offense fulfills the requirements of definite- 
The indictment must allege the 
employment of accused in the post office, ?? although 
it is sufficient to charge “that defendant was a per- 
son employed in one of the departments of the Post 
Office Establishment of the United States,’2* and the 
particular office held by accused need not be stated.?4 
Further it should allege that the matter involved 
came into the possession of accused by reason or be- 
eause of his employment in the postal service.2> It is 
not essential that an indictment for stealing or ab- 


veyed by mail, or ¢ 
rier, messenger, agent or letter ¢ 
[§ 276] d. Indictment. 


ness and certainty.?1 


POST OFFICE 


surplusage.®° 


straction from the mails contain the allegations nec- 


ter, or of any clerk, carrier, agent, or 
messenger of the postal service 
should be evidence that it was intend- 


ed to be conveyed by mail. Walster 
v. U. S., 42 Fed. 891. (2) This stat- 
ute has been repealed. Roth v. U. S., 


294 Fed. 475. 

ave alloy. Us, Loe Uris. Oo2,, 28 
*SCt 237, 42 L. ed. 607 
U.S. v. Wight, 38 Fed. 106 Lau 
134 U.S. 136, 10 SCt 487, 33 L. ed 


Hall-v. Uz 'S.5_168 WS. 632, 18 
SCt 237, 42 L. ed. 607; U. S. v. Rapp, 
30 Fed. 818. 

[a] Letters intended to be con- 
veyed by mail.—(1) A letter proper- 
ly stamped, with the receiving stamp 
of the office thereon, and placed ina 
carrier’s pigeonhole at a postal sta- 
tion with other letters, addressed to 
a real person on his route, is “intend- 
ed to be conveyed by mail,’ and its 
abstraction by the carrier ‘and the 
taking of money therefrom consti- 
tutes an offense, although it was 
placed -there by a postal inspector 
for the purpose of testing the car- 
rier’s honesty. Bromberger v. U. S., 
128 Fed. 346, 68 CCA 76. (2) Letters 
stamped and postmarked as coming 
from other offices, but which in fact 
are placed upon the distributing 


table by the postmaster and an in-: 


- spector, addressed to a company in 
the same town, which gets its mail 
from the office in a pouch of its own, 
are, if the postmaster and inspector 
do not intend to inter cept them before 
delivered to the proper address, let- 


ters “intended to be conveyed by 
mail.” Walster v. U. S., 42 Fed. 891. 
20. See Indictments and Informa- 


tions § 180. 


21. Poffenbarger v. U. S., 20. F. 
(20)) 42; Holleyiv.-U. S.,/12 F. («2d) 
778. 

fa] Surplusage.—On an _indict- 


ment against a post-office employee 
under Code § 318 (1) for secreting, 
embezzling, or’ destroying letters 
(Goode v. U: S:, 159 U.S. 663, 16 SCt 
136, 40 L. ed. 297), (2) or for taking 
or ‘stealing any article contained in 
such letters (Hall v. U. S., 168 U. S. 
632, 18 SCt 237, 42 L. ed. 607), matter 
that amounts to surplusage need not 
be proved. 

go Us oa Ve UNObta 2 fon.. Cas. No. 
15,900, 1 McLean 499. 

23. U.S. v. Patterson, 27 F. Cas. 
No. 16,011, 6 McLean 466. 

24... 0. Sv. Clark, 25,45. Casi No. 
14,801, Crabbe 584. 

25. Shaw vy. W.iS:; 165 "Fed. 174, 
at CCA: 2083" Ul sS. *v. “Aurandt, 15 N. 
M. 292..107 P 1064, 27 LRANS 1181. 
Contra U. S. v. Laws, 26 F. Cas. No. 


15,579, 2 Lowell 115. 

{a] Averments held sufficient.— 
(1) An indictment against a _ post- 
master charging that 
master” he opened a letter which was 
intended to be conveyed by mail suf- 
ficiently charges that the letter was 
intrusted to him, or came into his 
possession as postmaster. Holley v. 
U. S., 12. F. (2d) 778. (2). Am indict- 
ment, which charges defendant with 
unlawfully abstracting a letter, con- 
taining bank notes, from the mail, is 
good, if it alleges that the letter, con- 
taining bank notes, was put into the 
post office to be conveyed by post, and 
was being conveyed by post and 
came into the possession of defend- 
ant, aS a driver of tlhe mail stage. U. 
Sicv.. Martin, 26 EH. Cas. No. 15,731, 2 
McLean 256. 

26. U.S, v. Trosper, aoe Fed. 476. 
Contra Jones v. U. S., 27 Fed. 447. 

[a] Essential a “prosecu- 
tions for violation of Code § 317, the 
government need not prove all the 
essential ingredients of the crime of 
larceny. Thompson v. U. S., 202 Fed. 
401, 120 CCA 575, 47 LRANS '206; U. 
S. v. Jolly, 37 Fed. 108. 

27. See supra § 272. 

28. U.S. v. Hall, 76 Fed. 566 [aff 
168, U.- S..i632,,18 SCt.1237, 4251. ied. 
60713. S..¥. Golding,, 25k. Cas. No. 
1b, 2242 2iOrancn iG, CC. 24.2% 1. W.7 Sieave. 
Winter, 28 EH Cas. No. 16,744, 13 
Blatchf. 333. 

29. Hall v. U..S.,,168 U.S. 632, 18 
SOtw2sGan42 14, sedss600) plathiet6. Hed: 
566]; We Sieve Wight, 38 Fed. 106 
[aff 134 U..S..136, 10 SCt 487, -33, L. 
ed. 865]; U.-S. v. Lancaster, 26 F. 
Cas. No. 15,556, 2: McLean 431. 

30. Hall v. U. S., 168 U. S. 632, 18 
SCt 237, 42-Li, ed. 607. 

S128. USriven Lancaster 269 Cask 
No. 15,556, 2 Mclean 431; La psatS nie 
Laws, 26 F. Cas. No. 15s 579, 2 Lowell 
115; Tetsu ve Martin, 26 EB. Cas. No. 
LD, 731, 2 McLean 256; U. S. v. Okie, 
27 E. Cas. No. 15,916,15 Blatchi 516. 

[a] Evidence admissible -——On the 
prosecution of a mail clerk under 
Code § 318, an indictment charging 
that the stolen package had been 
placed in the mails and came into de- 
fendant’s possession in his ‘capacity 
as mail clerk authorizes the admis- 
sion of evidente that the package had 
been stamped, and the manner of 


stamping. Alexis v. U. S., 129 Fed. 
60, 63 CCA 502 

B20sn Save Laneaster, 26 F. Cas. 
No. 15,556, 2 Mclean 431. 

33). WaiSt v. Lancaster, supra. 

34. U. S. v. Laws, 26 '®. Cas. No. 


15,579, 2 Lowell 115. 
35. Rosencrans v. U. S., 165 U. S. 


“as such post- 4 


011, 6 McLean 466; 
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essary to charge a technical larceny.?® 
Matter intended to be conveyed by mail. 
the statutory change doing away with the distinction 
by which the offense of secreting, embezzling, or de- 
stroying mail matter was limited to that intended to 
be conveyed by mail, while the offense of stealing 
from letters or mail was not so limited,?* it was neces- 
sary that an indictment for embezzlement should al- 
lege that the matter was intended to be conveyed by 
mail, ete.,?8 while an indictment for stealing was not 
required to contain such allegation,?® and if such an 
allegation was unnecessarily inserted it constituted 
This requirement is satisfied by an 
averment that the letter or other matter embezzled 
was intended to be conveyed by post.*! It is not nee- 
essary to allege further where it was mailed,*? or the 
route on which it was to be conveyed,*® or the particu- 
lar place to which it was to be conveyed.?* 
Description of property. The indictment must con- 
tain a description of the subject matter sufficient to 
inform accused of the charge, and to protect him 
against being again placed in jeopardy.®® 


Prior to 


It is not 


257, 17 SCt 302, 41 L. ed. 708; Shaw 
v. U. S., 180 Fed. 348, 103 CCA 494; 
Bromberger v. U. S., 128 Fed. 346, 63 
COAL TIC: 

[a] Indictments held sufficient.— 
(1) An indictment charging a postal 
clerk with having destroyed a cer- 
tain letter and a draft therein con- 
tained for “fifty frances, D. O. Mills 
& Co., No. 4.08250, on Paris, France,” 
which alleges that a more particular 
description is to the grand jury un- 
known, sufficiently describes the 
draft. Rosencrans v. U. S., 165 U. S. 
257,°17. SCt 302, 41 L. ed. 708. (2) An 
indictment of a railway postal clerk 
for embezzling a letter containing 
“articles of value,” namely, $12 in 
money of the United States,’ which 
letter was addressed to a "specified 
person at a specified address, it being 
alleged that a further description of 
the letter and its contents is unknown 
to the grand jurors, sufficiently de- 
scribes the money. Shaw v. U. S., 
180 Fed. 348, 103 CCA 494. (3) An 
indictment charging embezzlement of 
a letter containing an article of value 
and the stealing of such article is 
sufficiently specific where it describes 
the letter and describes the article 
contained therein.as a Silver certifi- 
cate of the United States, giving: its 
denomination, without setting out 
specifically the marks and numbers 
thereon. -Bromberger v. U. -§S., 128 
Fed. 346, 63 CCA 76.. (4) An indict- 
ment which charged the embezzle- 
ment of a package containing “eight 
hundred dollars” was sufficient, 
without setting out the kind of dol- 
lars, or that such dollars possessed 
value: » Ui S. Vv. Fuller, 4 N. M. 358, 
AQR EP) Moa CS) oor other indictments 
held sufficient see Ossendorf v. U. 
272 Fed. 257; . Ss. v. Lancaster, 26 
F. Cas. No. 15,556, 2 McLean 431; 
Di Steve Patterson, 37. BF. Cas. No. 16,- 

(Uae ave Eliason, 
I 4DieC. 104; 


[b] Description of  letter.—(1) 
While it has been said to be proper 
to describe a letter charged to have 
been embezzled as stating to whom 
it was directed and by whom it was 
written (U. S. v. Lancaster, 26 F. Cas. 
No. 15,556, 2 McLean 431), (2) it is 
seldom in the power of the prosecut- 
ing attorney to state these facts (U. 
S. v. Lancaster, supra), (3) and it 
has been held that a failure to do sa 
will not vitiate the indictment (U. S. 
v. Lancaster, supra; Farnum v. U. 
S:; #1; Colo. °309):.". (4) Ifa Vetter al= 
leged to have been embezzled was in- 
closed in an envelepe and the enve- 
lope was directed to a designated 
person, the letter is properly de- 


[49 C. J.J 


‘ 


necessary to describe the property embezzled or stol- 
en with the same precision as would be necessary in 
a case of forgery,*° or larceny,*? or some other crime 
directed against an instrument alleged to be con- 


tained in the letter.?§ 


Ownership. An indictment for stealing, 
abstracting from the mail, or from a post office, any 
letter, package, ete.,?® need not allege ownership of 
the property stolen, but it will be sufficient if it 
es that accused stole, took, or abstracted, a let- 
ter, package, ete., from the mail or from a post office, 
which letter or package, ete., is sufficiently described 
for identification;#° nor need an indictment for the 
embezzlement of a letter containing bank or treasury 
notes allege whose property it was,*! and it is suffi- 
cient to describe the letter containing the notes ac- 
cording to its direction, which is to some one other 
Ownership of a check sent 
through the mails by a debtor, to a creditor, with in- 
structions to eredit the amount on his debt, may prop- 
And an indictment for 
the larceny of a check may properly allege the own- 


charg 


than defendant.*? 


erly be laid in the latter.*% 


ership to be in the addressee.** 


Nondelivery. An indictment charging embezzle- 
ment of a letter need not allege that the letter had 
not been delivered to the party to whom it was di- 
rected,*® since this is matter of defense peculiarly 


scribed as directed to such person. 
Uns Law sr26, EViCas, No. 9157579; 
2 Lowell 115. 

{c] Necessity for alleging value 
under earlier statutes see Bowers v. 
U. S., 148 Fed. 379, 78 CCA 193; Jones 
VU... S327 Fed. 447; U. S.vv.:Clark; 
25 F. Cas. No. 14,801, Crabbe 584; U. 
S. v. Cummings, 25 F. Cas. No. 14,- 
901la; U. S. v. Fisher, 25 F. Cas. No. 
15,102, 5 McLean 238; Farnum v. U. 
Seal | Colo;: .309" 

{d]. Variance.—(1) While it is 
not necessary to give a particular de- 
scription of a letter charged to have 
been embezzled by a postmaster, nor 
to describe particularly bank notes 
inclosed in it, if either the letter or 
the notes be described in the indict- 
ment they must be proved as laid. 
U. S. v. Lancaster, 26 F. Cas. No. 
15,556, 2 McLean 431. (2) Where an 
indictment charges defendant with 
stealing from the mail a certain let- 
ter containing a draft signed ‘Joseph 
Johnson, President,” a draft signed 
“Jos, Johnson” is not admissible. U. 
Si wii Keen, 26 F. Cas. No. 15,510, 1 
McLean 429. (3) Ina prosecution for 
the embezzlement of a _ registered 
package, where there is proof that 
such a package was actually put in 
the mail, and afterward taken by ac- 
cused, a variance as to the name of 
the sender, or of the person to whom 
the package was directed, is imma- 
terial. U.S. v. Fuller, 4 N. M. 358, 20 
Potts “Contra Us Srv: Denicke, 35 
Fed, 407. (4) There is no material 
variance between an indictment 
against a letter carrier for secreting, 
embezzling or destroying a letter 
containing money which alleges that 
the letters in question had come into 
defendant’s possession as a railway 
postal clerk to be conveyed by mail 
and to be delivered to the persons ad- 
dressed, and evidence that the letters 
and money thus mailed belonged to 
the inspectors who mailed them, and 
were to be intercepted and withdrawn 
from the mails by them before they 
reached the persons to whom they 
were addressed. Montgomery v. i 
S:, 262-02 8.410; 16 SCt 797; 40 Is ed: 
1020. (5) On an indictment for steal- 
ing bank notes from the mails, a 
slight and unsubstantial variance be- 
tween the indictment and the proof, 
in regard to the direction of a letter 
which is not produced, and which the 
witness states, after the lapse of two 
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taking, or 
Date. 


Tees 


within the knowledge of aecused.*® 
Intent. An allegation that accused feloniously did f 
“steal” is a sufficient charge of a wrongful intent,*? 
and where the offense constitutes a misdemeanor, the 
indictment need not charge that the acts set forth — 
were done feloniously.*® 
A clerical error in the date of the offense 
which is otherwise sufficiently identified is not mate- 


% 
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Joinder of offenses or counts. Although “em- 
bezzling a letter” and ‘ 
post- -office employee are separate offenses, and may be 
charged as such,°® the offenses are of the same grade 
and subject to the same penalty; and hence they may 
both be charged in a single count of the indictment, 
stating the whole transaction as a single offense, when 
both acts are committed by the same person at the 
same time, and constitute a single continuous act.>* 
If this manner of stating the offense is adopted, but a 
single penalty can be imposed.®? 
that accused did secrete and embezzle a certain let- 
ter is not defective for duplicity;°* nor are aver- 


‘stealing its contents” by a 


A count alleging 


ments that the letter was secreted, embezzled, and 


nant.>4 
[§ 277] ve. 


years, with doubt, ought oy to ex- 
clude the evidence. Ss. Bur- 
roughs, 25 &, Cas:"No, 14, 695. 3 Mc- 
Lean 405. (6) And this is especial- 
ly the case if, under some counts, in 
the indictment, the objection of vari- 
ance does not apply. U. S. v. Bur- 
roughs, supra. (7) If an indictment 
for stealing a check from the mails 
is rightly described as it was at the 
time it was stolen, subsequent in- 
dorsements or other alterations 
thereon shown by the evidence will 
not make a variance between the in- 
dictment and the proof, because the 
stolen property must be described in 
the condition it was at the time it 
was stolen. U. S. v. Jones, 31 Fed. 
718. (8) Where an indictment de- 
scribes the letter embezzled as ‘a let- 
ter enclosed in an envelope, addressed 
and directed as follows, that is to 
Say, to-ye Ds Nos Pear ws 26. Stor rik 
was held to be competent to give evi- 
dence relating to a letter contained in 
an envelope directed ‘‘M. D., No. 122 
W. 26 Street,’ the word ‘‘to”’ and the 
abbreviation “St.” not being on the 
envelope, the variances not being ma- 
terial. U. S. v. Jenther, 26 F. Cas. 
No. 15,476, 13 Blatchf. 335. (9) When 
the indictment alleges ownership in 
the person to whom a letter was di- 
rected and it appears in proof that it 
was in the custody of the post-office 
department for the benefit of the per- 
son to whom it was addressed, there 
is no variance. U: S. v. Jones, supra. 


36. Rosencrans v. U. S., 165 U.S. 
257, 17 SCt 302, 41 L. ed: 708; Shaw 
Vv U. Sy, ©1180) Bedi3 48,7108 COA 4494, 

387. Shaw v. U. S., supra. 

38. Rosencrans v. U! S., 165 U. S. 
25%, 1% SCt 8025, 0417 Tai ed: 7108; U. 8. 


Vv. Golding, 25 ‘B. Cas. No. 15, 224, 2 
Cranch 'C:.C,.212, 

89. ‘Collins® v.. U. °S., 

Poffenbarger -v. U. S., 

42; Bowers v. U. S., 148 Fed. 379, 

78 CCA 193; U.S. v. Trosper, 127 Fed. 

476; U. S. v. Falkenhainer, 21 Fed. 


624. 

40. Bowers v. U. S., 148 Fed. 379, 
78 CCA 193; U.S. v. Trosper, 127 Fed. 
476; U. S. v. Falkenhainer, 21 Fed. 
624. But see U. S. v. Cummings, 25 
F. Cas. No. 14,901; U.S. v. Foye, 25 
BH; Cas. 5 No.) i517 5, 1 Curt, 364 adde- 
cided under earlier statutes, the pro- 
visions of which are not given, which 
hold it necessary to allege ownership 
of the property stolen). 


Evidence. 
The guilt of accused must be established beyond a 


destroyed, and that its contents were stolen repuga 


General rules®> apply.°® 


[a] Reason assigned is that the 
statute was designed to preserve the 
safety of the mails, not merely to. 
punish the theft of another’s proper- 
ty. Bowers yv. U. S., 148 Fed. 379, 
(GIAKCOIN SIRES 

41.. U. S. v. Baugh, 1 Fed. 784, 4 


Hughes 501; U.S. v. Laws, 26 F. Cas. 
No. 15,579, 2 Lowell 115; U.S ive 
oeie 27 F. Cas. No. 15,916, 5 Blatchf. 


pe U._S. v. Laws, 26 EF. Cas. No. 
15,579, 2 Lowell 115. 

AST Shve Jones, 31 Fed. 718. 

44, U. S. v. Jones, 31 Fed. 7253 
U. S. v. Jackson, 29 Fed. 503. 

45. Wight v. Nicholson, 134 U. S. 
136, 10 Set. 487, 33 L. ed. 865 [aff 38 
Fed. 106]; U.. Sov Tenther; 426 oe 
Cas. No. 15,476, 13 Blatchf. 335; U. 
S..v. Fuller, 4 N. M. 358, 20 P 175. 

46. Wight v. Nicholson, 134°U.s5 
Ss OneLO Sct 487, 33 L. ed. "865; Us: 
Vv. Jenther, 26 F. Cas. No. ils 476, 13 
Blatchf. 335. 
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Negativing matter of defense gen- { 


erally see Indictments and Informa- 


tions § 194. 
47. U.S. v. Trosper, 127 Fed. 476. 
48. U.S. v. Hartley, 42 Fed. 835; 
U. S. vy. Laneaster, 
15,556, 2 McLean 431. See U. S. v. 
Atkinson, 34 Fed. 316 (holding charge 


in language of statute sufficient). 


49. Adams v. U. S., 246 Fed. 830, 
159 CCA ‘132. 
50. U.S. v. Byrne, 44 Fed. 188; U. 


S. v. Taylor, 28 F. Cas. No. 16,488, 
Hughes 514. 

51. U. S. v. Byrne, 44 Fed. 188; 
U. S. v. Golding, 25 F. Cas. No. 15, 224, 
2 Cranch ©. C, 212. 

52. U.S. v. Byrne, 44 Fed. 188. 

53. U.S. v. Sander, 27 F. Cas. No. 
16,219, 6 McLean 598. 

54. Bromberger v. U. S., 128 Fed. 
346, 63 CCA 76; U. S. v. Byrne, 44 
Fed. 188. To same effect Smith v. 
U. S., 288 Fed. 44. 


55. See Criminal Law §§ 947-1999. 
56. See cases infra this note. 
[a] Presumptions.—(1) On a 


prosecution for larceny from the 


36 F. Cas. No. 


1 


mails, all employees of the post-office — 
department are presumed to have © 


done their duty, until the contrary 
appears from proof. U. S. v. Jones, 
31 Hed. 718. (2): It is the. dutywor 


an employee in the post office who — 


has charge of a particular section to 
exercise general supervision over all 
of the employees of that section, and 


a a a a a a a a a a a aa am STII ae A aT 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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reasonable doubt.°’ The general rules as to the ad- 
missibility of evidence apply®® and circumstantial 
evidence may be sufficient.°® To justify a convic- 
tion for larceny from the mails the jury must be 
satisfied beyond a reasonable doubt not only that the 
mail had been violated,®° but that the letter or pack- 
age, with the stealing of which defendant is charged, 
had been in, and was taken from, the mail.64 The 
most satisfactory evidence that it had been in the 
mail is that of the person who deposited it in the post 
office, and, of its loss, that of the person to whom it 
was addressed, to the effect that it was never received 
by him.®* Mere suspicion against defendant is 
overcome by the proof of his good character by re- 
liable witnesses.®* 

Reception of evidence. Where a postmaster is 
charged with stealing a letter from the mail, the other 
employees through whose hands the letter would pass 
should be examined,** especially if accused proves an 
exemplary character.*® 

[§ 278] 2. By Any Person—a. Definition and Ele- 
ments of Offense. It is provided by statute that who- 
ever shall steal, take, or abstract, or by fraud or de- 
ception obtain, from or out of any mail, post office 
or station thereof, or other authorized depository for 
mail matter, or from a letter or mail carrier, any let- 
ter, postal card, package, bag, or mail, or shall ab- 
stract or remove from any such letter, package, bag, 
or mail any article or thing contained therein, or shall 
secrete, embezzle, or destroy any such letter, postal 
card, package, bag, or mail, or any article or thing 


it is his personal business to see that | wife’s 


valuable registered packages are duly 
checked, initialed, or signed by the 
entry clerk, and in the absence of 
any other evidence, it must be as- 
sumed that he performed his official 
duty, and that any such packages ac- 
tually came under his personal con- 
irol and supervision. Peo. v. Manalo, 


separate 


291 Fed. 368. 
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showing any connection between the 
two accounts or between either 
the offense charged. 
(4) On an indictment 
of a postmaster for stealing a letter 
and its contents from the post office, 
evidence having been given that the 
office was suspected on account of the 
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contained therein; or whoever shall steal, take, or 
abstract, or by fraud or deception obtain any letter, 
postal card, package, bag, or mail,,/which has been 
left for collection upon or adjacent to a collection box 
or other authorized depository of mail matter, shall 
be subject to fine or imprisonment, or both.°® The 
provisions of this statute and of the statute from 
which it is drawn®’ apply, not only to postal em- 
ployees,*’ but to every person, irrespective of his 
employment in the post office,®® and it need not be 
shown that the matter involved was “intended to be 
conveyed by mail, ete.;”7° so a conviction may be 
sustained where letters taken were decoy letters.** 
While the statute includes larceny as understood at 
common law, it is not restricted to that offense, but 
makes criminal any unauthorized abstraction from 
the mails of postal matter,’? and it is not necessary 
that the matter stolen should have possessed any 
value whatever.** 

Intent. The taking must be with criminal] intent ;74 
not a taking by the authority of the person to whom 
the letter was addressed,7® nor a taking by mis- 
take,’® or with an innocent intent;77 and the erim- 
inal intent must exist at the time the letter or mail 
was taken.78 If the taking is with the consent of 
the addressee,’® or the taker innocently obtains pos- 
session thereof by mistake,®° no offense has been 
committed under the statute, although there is a sub- 
sequent embezzlement by the taker, which may be 
punishable under state laws.5? 

A post office need not be a building or room set. 
statute. : 


Statute limited to employees see 
and | supra § 272. 
Cohen -v. U;' Ss 69. Goode v. U. S., 159 U. S.. 663, 
16 SCt 136, 40 L. ed. 297; In re Burk- 
hardt, 33 Fed. 25; U. S. v. Amy, 24 F. 
Cas. No. 14,445. 

[a] Slave.-—The word “person” 
includes slaves as well as freemen. 


account without 


46 Philippine 572. disappearance of mail matter which] U. S. v. Amy, 24 F. Cas. No. 14,445. 
57. U.S. v. McKenzie, 35 Fed. 826,| led to investigation, and ultimately 70. Roth v. U.S., 294 Fed. 475, 477. 

13° Sawy. 337; U.S. v. Crow,- 25 EF. | to the prosecution, it is competent for 71. Smith v. U. S., 288 Fed. 44. 

Cas. No. 14,895, 1 Bond 51. defendant to repel the presumption 72. Bowers v. U. S., 148 Fed. 379, 


[a] Evidence held sufficient to 
sustain conviction for larceny from | ing 
the mails. Martin v. U. S., 280 Fed. 
513; Welsing v. U. S., 218 Fed. 369, 
134 CCA 177. 

[b] Evidence held sufficient to go} 387. 
to the jury in prosecution for em- 59. U.S. 
bezzlement from mails. Foster v. U. 
S., 256 Fed. 207, 167 CCA 423. 

58. See cases infra this note. 

[a] Embezzling or stealing letters | 524. 
by postal employees.—(1) On a pros- 60. U.S. 
ecution of a postal employee for |13 Sawy. 337; 
stealing letters, where there is tes- 


arising from this testimony by show- 
that miscarriages of the mails, 
sent through the same office, contin- 
ued after his removal from the. office. 
U. S. v. Sterland, 27 F. Cas. No. 16,- 


v. McKenzie, 35 Fed. 826, 
13° Sawy. 3133405... i 
Cas. .No,.14, 895, 1 Bond sour; aus 
Randall, 27 R. Cas. No. 16, 118, Deady 


v. McKenzie, 35 Fed. 826,] 74. U.S. 
Ue Sen VAnerow, aoe Et. 
Cas. No. 14,895, 1 Bond 61. 


78 CCA 193; U.S. v. Trosper, 127 Fed. 
476; U.S. v. Jolly, 37 Fed. 108. Con- 
tra Jones v. U. S., 27 Fed. 447. 

[a] The word “steal” as used in 
the statute, is not used to designate 
technical larceny, but means simply 
“to take without right or leave.” U- 
S. v. Trosper, 127 Fed. 476. 

73. Collins y. U. S., 20 F. (2d) 574; 
cea v. U. S., 148 Fed. 379, 78 CCA 


v. Meyers, 142 Fed. 907; 
In re Burkhardt, 33 Fed. 25; U.S. v. 
Smith, 11 Utah 438, 436, 40 P 708. 


S° vi -Crow, 25) E. 


Sanayi 


. timony tending to show that the let- 61. U.S. v. Crow, supra. “There can be no question as to the 
ters stolen were taken from a 62. U. S. v._Crow, supra. meaning of the statute referred to. 
straight package, which defendant U. S. v. Poage, 27 F. Cas. No.| To constitute an offense under it, 


had no right to disturb, evidence was 
admissible to show what the contents 64. U.S. 
were when it was received, and the] No. 15,051, 6 
letters it contained, which were not | Whitaker, 
stolen, were admissible in evidence} McLean 342. 
for that purpose. v. Falken- 


63. 
16,059, 6 McLean 89. 
vy. Emerson, 25 
McLean 406; U. S. v. 
28 EF. Cas. 
Contra U. S. v. Brent, 
24 EF. Cas. No. 14,640. 


there must be an unlawful and feloni- 
ous taking of the letter from the post 
office, and a wrongful and felonious 
opening, or an embezzling fraudulent- | 
ly and feloniously, or an unlawful 
and wrongful destruction thereof.’” 


EF. Cas. 


No. 16,672, 6 


hainer, 21 Fed. 624. (2) Where postal 65. U. S. v. Whitaker, 28 F.. Cas.| U. S. v. Smith, supra. 

officials mailed a decoy letter, and] No. 16,672, 6 McLean 342. [a] Question for jury.—The ques- 
later defendant, an employee, was 66. USCA tit 18 § 317. tion of the intent with which letters 
arrested for stealing it and its con- 67. Rev. St. § 5469. are abstracted from the mail is for 
tents, testimony of an inspector that 68. Roth v.. U. S., 294 Fed. 475; v. Wilson, 44 Fed 


thefts in the office had been reported 
to him, and that it was in_ conse- 
quence of such information that the 
letter was mailed, is competent. 
“Such testimony was relative to the 
subject of ‘entrapment,’ whose ef- 
fect depends largely upon whether 
or not-the officers of the law had rea- 


[a] 


ishment of 


U. S. v. Falkenhainer, 
Post-office clerk.— (1) 
a former statute similar in its pro- 76. 
visions which provides for 
“any, person” 
a post-office clerk 
who steals a letter from or out of the Hie 
v. Marselis, 26 F. | U. 


“steal the mail,” 
post office (U. S. 


the jury. U. S. 
21 Fed. 624. 593. 
Under 75. In re Burkhardt, 33 Fed. 25. 
U. S. v. Meyers, 142 Fed. hie 
In re Burkharat, 33 Fea. PASO ULSI 
Pearce, 27 5. Cas. No. 16, 020, 2 Me: 
Lean 14 
In re Burkhardt, 33 Fed. 25; 
S. v. Pearce, 27 F. Cas. No. 16, 020, 


the pun- 
who shall 


son to believe that a crime was be-]| Cas. No. 15,724, 2 Blatchf. 108), (2)]2 McLean 14. 
ing committed.” Roth v. U. S., 294] or who steals a letter or packet con- 78. U. S. v. Inabnet, 41 Fed. 130; 
Fed. 475, 478. (3) Where a postal em- | taining a letter from the post office, or | U. S. v. Smith, 11 Utah 433, 40 P 708. 


ployee was charged with abstracting 
money from letters, it was error to 
admit testimony of bank officials re- 
specting his bank account..and his 


or packet (U. 


takes away and embezzles such letter 79. 
S. v. Marselis, 26 EF. Cas. 
No. 15,725, 2, Blatehf.,.111): 
guilty of the offense denounced by the 


In re Burkhardt, 33 Fed. 25. 
80. U.S. v. Meyers, 142 Fed. 907. 
81. U.S. v. Meyers, supra; In re 

Burkhardt, 33 Fed, 25. 


was held 
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apart for that use.8? 

Mail. The term “mail” may mean either the whole 
body of matter transported by the postal agents or 
any letter or packet forming. a component part of 
it. 83 

Mailable matter. Whether the matter stolen from 
the mails was or was not mailable matter is not mate- 
rial.§# 

An authorized depository for mail matter may, 
under a general order of the post-office department, 
be a privately owned box,*® and it is not necessarily 
the same kind of a depository as is contemplated by 
the statute,*® with reference to the stealing or taking 
of mail matter from a receptacle established or pro- 
vided by the postmasters-general for the safe de- 
posit of matter for the mail or for delivery.87 A 
former statute which made it an offense to extract 
from or out of a letter box or authorized depository 
mail matter which has been deposited therein was 
held not to apply to the act of taking mail matter 
which had been placed on or outside of a letter box.*® 

[§ 279] b. Indictment. An indictment based up- 
on this statute need not conform to the essentials for 
an indictment for larceny.®® It need not be alleged 
that the property taken was of any value.®® It must 
be alleged that the taking was either fraudulent or 
unlawful.®t As in other criminal prosecutions,°? 
surplusage will not vitiate the indictment.°®* 

[§ 280] E. Buying, Receiving, or Concealing, or 
Having in Possession Property Stolen from Mails— 
1. Definition and Elements of Offense. The statute 
makes it an offense to buy, receive, or conceal, or aid 
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‘ 


[§§ 278-281 * 


in buying, receiving, or concealing, or unlawfully 
to have in possession any letter, postal card, package, 
bag, or mail or any article contained therein which 
has been stolen, taken, embezzled, or abstracted, out 
of any mail, post office or any other authorized de- 
pository for mail matter, knowing the same to have 
been so stolen or embezzled.°+# To constitute this of- 


fense the property must have been stolen or .em- — 


bezzled from the mail.°® It must also appear that 
accused knew that it had been so stolen or em- 
bezzled,®® and that he bought it from the party steal- 
ing or embezzling it,°’ or that he received it,?° or 
had it in his possession,®® or concealed it,t or aided 
the thief or some one else in concealing it.? It is 


not necessary that all the essential ingredients of the 


crime of larceny be present,? and that it is not es- 


sential that accused should have received the prop- ~ 


erty stolen or embezzled with intent to make any 
gain or profit thereby to himself.+ r 

Authorized depositories for mail matter. As else- 
where shown, the postmaster may designate as de- 
positories for mail privately owned and controlled 
boxes placed in the buildings or on mail routes,° and 
in consequence a person may be convicted for re- 
ceiving checks stolen from private boxes attached 
to residences and apartment houses.® 

[§ 281] 2. Indictment. 
describes the offense if it sets forth the facts which 
constitute the offense distinctly enough to give ae- 
cused full knowledge of the charge he is called upon 
to meet;* and to enable him to avail himself of a 


Sone Wenos ave Marselis, 26 F. Cas. 
No. 15,724, 2 Blatchf. 108. 

[a] The term “branch post office” 
as used in an earlier statute, of which 
the statute hereinbefore set out is an 
amendment, includes every place 
within such office where letters are 
kept in the regular course of business 
for reception, stamping, ‘sorting, or 
delivering. Goode v. U. S., 159 U.S. 
663, 16 SCt 136, 40 L. ed. 297. 


83. U.S. v. Inabnet, 41 Fed. 130. 
84. Beery v. U.S., 2 Colo. 186. 
85. Rosen v. U. S., 245 U. S. 467, 


38 SCt 148, 62 L. ed. 406. 

[a] For example, boxes placed by 
tenants for the receipt of mail in the 
halls of buildings in which they had 
their places of business, which boxes 
bore the names of the owners and 
were not locked, and while mail was 
deposited in them by the carriers, no 
mail was collected from them. Rosen 


NO ABE S 245 U. S. 467, 38 SCt 148, 62 
L. ed. 406. 

86. USCA Pits Sek. 

.87. Foster v. Biddle, 14 F. (2d) 
280. 

_ 88 U. S. v. Lophansky, 232 Fed. 
29 : 

89. Bowers v. U. S., 148 Fed. 379, 
78 CCA POS 5 sy We OY, voun Hed: 
one U. S. vy. Falkenhainer, 21 Fed. 
624. ° 


Indictments for larceny see Lar- 
ceny §8§ 264-366. 

90. Collins vy. U. S., 20 F. (2d) 574. 

91. U. S. v. Meyers, 142 Fed. 907 
(“an indictment which leaves it open 
to inference that the letter charged 
to have been taken may have been 
delivered to and received by defend: 
ant, though a mutual mistake, is in- 
sufficient to charge an offense there- 
under’); U. S. v. Smith, 11 Utah 433, 
40 P 708. 

92. See Indictments and Informa- 
tions § 300 

93. Collins v. U. Sie Oma (24) 574 
(an indictment charging that defend- 
ant did “take, steal and carry away” 
a certain mail bag is not demurrable 
for use of the words ‘‘and carried 
away” although not found in the stat- 


ute. ‘These words may be disregard- 
ed as surplusage); U. S. v. Burroughs, 
25 F. Cas. No. 14,695, 3 McLean 405 
(a earrier of the mail may be convict- 
ed under this statute for violation 
thereof although not as carrier, and 
if defendant is charged as carrier in 
the indictment, the word “carrier” 
will be considered as descriptive of 
his person and may be rejected as 
surplusage). 

94." (USCA tit 18 §. 8107. 


[a] Its purpose “is to protect the 
mails against plundering, pilfering, 
or other interfer ence or meddling 


with their contents.’ Thompson v. 
U. S., 202 Fed. 401, 405, 120 CCA 575, 
47 LRANS 206. 

95. U.S. v. Keene, 26 F. Cas. No. 
15,512, 5 McLean 509. 

56.5. Un Sov. Keene, supra; U. S. 
v. Montgomery, 26 F. Cas. oO 15,800, 
3 Sawy. 544. 


97./ U.S. v.. Keene, 26.5." Cas” No, 
15,512,..5 Mclean. 509. 
98. U.S: v. Montgomery, 26 F. Cas. 


No. 15,800, 3 Sawy. 544. 

[a] To constitute a guilty receiv- 
ing of stolen property by defendant, 
he must have voluntarily taken it into 
his control and possession, or volun- 
tarily had it in his control and pos- 
session, with intent to prevent the 
larceny or the thief from being dis- 
covered, or the property from being 
reclaimed by the true owner or 
for his benefit; but he need not have 
received it with intent to make any 
gain or profit thereby for himself. 
U. S. v. Montgomery,. 26 F. Cas. No. 
15,800, 3 Sawy. 544. 

Th] Receiving in district where 
indictment found.—The receiving of 
the stolen property must have been 
in the district where the indictment 
is found. U. S. v.. Montgomery, 26 
F. Cas. No. 15,800, 3 Sawy. 544. 

99. Colbeck v. U. S., 14° (2d) 
801; U. S. v. Montgomery, 26 F. Cas. 
No. 15,800, 3 Sawy. 544 

[a] The possession of property 
for which the stolen property was 
exchanged (1) will not support a 
conviction under the statute. And in 


conviction or acquittal in defense of another prose- 


applying this principle, it was held 
that the possession of gold coin re- 
ceived at the mint in exchange for 
gold dust stolen from the mails is not 
a possession of such dust within tes 
meaning of the statute. iia: 
Montgomery, 26 F. Cas. No. 15, 800, 
3 Sawy. 544. (2) It was said, how- 
ever, that if the stolen dust was made 
into coin this circumstance would 
not change its identity, and the pos- 
session of such coin would be the 
possession of the stolen property. 
U. S. v. Montgomery, supra. 

Le Ua eeve Montgomery, supra. 

[a] The possession and conceal- 
ment of stolen mail are separate of- 
fenses. ‘Possessing a thing is a dif- 
ferent act from concealing the same 
thing. The former means to hold 
the thing, the latter to hide the thing. 
One may hold today, and hide tomor- 
row.’ Colbeck v. U. Sy SR Qa 
SOLS 48025 Contra Opes: y. Montgom- 
ery, 26 F. Cas. No. 15,800, 8 Sawy. 544, 

[bob] Guilty concealing also implies 
that defendant voluntarily secreted 
the property, or put it out of the way, 
or in some manner disposed of it with 
a like intent as in the case of receiv- 
ing. U.S. v. Montgomery, 26 F. Cas. 
No. 15,800, 3 Sawy. 544. 

Bag sls s. Ne Montgomery, supra. 

[a] To aid in concealing stolen 
property defendant must do some act 
with intent to assist the thief or oth- 
er person, then in the guilty posses- 
sion of the property, in concealing it, 
or furtively disposing of it, with a 
like intent as in the case of receiving. 
U. S. v. Montgomery, 26 F. Cas. No. 
15,800, 3 Sawy. 544. . 

3 Thompson v. U. S., 202 Fed. 401, 
120 CCA 575, 47 LRANS 2065. Uh =) 
Vv. Montgomery, 26 F. Cas. No. 15,800, 
8 Sawy. 544 

4.5.0. SAV. rate Sethe 

5. See supra § 106. - 

GU ee baka Say. mlicenoe aaa 0) Fed. 350, 
153 CCA 276 [aff 245 U. S. 467, 38 SCt 
148, 62 L. ed. 406]. 

7 Murdick v. U. S., 15 F. (2d) 965 
[certiorari den sub nom. Clarey v. U. 
S., 274 U. S. 752 mem, 47 SCt 765 


Supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbey. 


An indictment sufficiently — 


§§ 281-283] 


eution for the same ecrime.® 


in an indictment for larceny.1! 


a plea of autrefois convict.t? 
Issues, proof, and variance. 


ute.t® 
[§ 282] 3. Evidence. 


mem, 71 L. ed. 1332 mem]. 

8. Murdick v. U. S., supra. 

9. Thompson v. U. S 202 Fed. 401, 
120) CCA 575; 47 LRANS 206 

[a] Ownership of property stolen. 
—It is not necessary to allege the 
name of the owner of the property 
stolen. Thompson v. U. S., 202 Fed. 
401, 120 CCA 575, 47 LRANS 206. 

10. Murdick v. U. Sirisha) 
965 [certiorari den sub nom. Clarey 
v., U..S.,,.274 U. S..-152, mem, 47 SCt 
765 mem, 71 L. ed: 1332 mem]. 

11. U.S. v. Johnston, 292 Fed. 491. 

[a] Averment held insufficient.—. 
A charge that defendant received two 
thousand dollars in United States 
currency, knowing the same to have 
been stolen from the United States 
mails, is insufficient because it does 
not apprise defendant of the nature 
of the offense so as to give him oppor- 
tunity to meet it, and because it does 
not make a judgment a bar for a syb- 
sequent prosecution for the same of- 
fense. U. S. v. Johnston, 292 Fed. 


Thompson v. U. S., 202 Fed. 
120 CCA 575, 47 LRANS 206. 

Allegations importing unlaw- 
ful intent.—An indictment for re- 
ceiving property stolen from the 
mails which alleges that defendant 
willfully received from a designated 
person certain described bank notes 
of a specified value which had been 
knowingly stolen from the mails, and 
that defendant at the time and place 
of receiving and concealing them 
knew the same to have been unlaw- 
fully and feloniously stolen and car- 
ried away from the mails of the Unit- 
ed States, imports that the conceal- 
ment by defendant was done with an 
unlawful intent, and is not objection- 
able for failure to charge the unlaw- 


401, 
[a] 


ful intent. Thompson v. U. S., 202 
peo A016 120" CCA (575, “AT LRANS 
0 


13. U.S. v. Montgomery, 26 F. Cas. 
No. 15,800, 3 Sawy. 544. 

14. ‘See Indictments and Informa- 
tions §§ 438-481. 

15. See cases infra this note. 

[a] Matters to be proved.—lIt is 
not necessary to prove on the trial 
all the necessary ingredients of the 
erime of larceny. Thompson v. U. §., 
202 Fed. 401, 120 CCA 575, 47 LRANS 
206. 

[b] ‘Variance.—Counts charging 
respectively possession of the _ con- 
tents of seventy-nine registered let- 
ters and packages, and possession of 
the contents of three hundred and 
thirty-seven registered letters and 
packages, charge separate offenses. 
The proof required to sustain one is 
not sufficient to sustain the other. 
Colbeck v. U. S., 14 BF. (2d) 801. 

16. See cases infra this note. 

fa] Evidence held sufficient to go 


The indictment need 
not allege all the essential ingredients of larceny,® 
and it need not show the exact mail car or the particu- 
lar package from which the articles have been sto- 
len;'° and it has been held that it must describe the 
property with the same particularity as is required 
While unlawful in- 
tent is essential to a conviction under this statute, 
it will be sufficient for the indictment to allege facts 
which clearly import such intent.!? 
dictment alleges that two persons received property 
stolen from the mail, without alleging whether it was 
done jointly or severally, one of two 
found guilty when the other has been discharged on 


Rules relating to is- 
sues, proof, and variance in criminal prosecutions 
generally'* apply in prosecutions under this stat- 


Evidence admissible and 
sufficient to sustain a conviction for this offense is 
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Where an in- 


accused may be 
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subject to the general rules of criminal evidence.*® 

[§ 283] F. Embezzlement of Postal Funds. 
der the statute punishing the embezzlement of postal 
funds!* the diversion of postal funds in any way, 
whatever, prohibited by the statute,t® or for any 
time, however short,!® constitutes embezzlement, and 
is punishable as such. 
the statute it must be committed knowingly and 
willfully ;7° but on the other hand it is sufficient that 
the prohibited acts were committed knowingly and 
willfully regardless of any specific intent,?+ and 
therefore it is not a defense that accused intended 
to restore the money appropriated at a later date? 
or that he did in fact do so,?° although this action 


Un- 


To constitute an offense under 


on his part might perhaps be considered as mitigat- 


ing the offense. er 
Indictment for embezzlement of postal funds by 
a postmaster or other employee, coming into his 


hands in his official capacity should allege that the 


embezzled.?° 


to the jury in prosecutions for receiv- 
ing money stolen from the mails. 
Johnston -v.. U."S),222) E) 2a). 1 

[b] Evidence ‘held sufficient to 
sustain conviction: (1) Of receiving 
property stolen from the mails. U. 
S. v. Keene, 26 F. Cas. No. 15,512, 5 
McLean 509. (2) For knowingly hav- 
ing matter stolen from the mails in 
poRece eons Martin v. U. S., 280 Fed. 


Evidence in criminal cases general- 
ly see Criminal Law §§ 947-1999. 

L7n, USCA titi18 (8.355. Cowhoever, 
being a postmaster or other person 
employed in or connected with any 
branch of the Postal Service, shall 
loan, use, pledge, hypothecate, or cen- 
vert to his own use, or shall deposit 
in any bank, or exchange for other 
funds or property, except as author- 
ized by law, any money or property 
coming into his hands or under his 
control in any manner whatever, in 
the execution or under control of his 
office, employment, or service, wheth- 
er the same shall be the money or 
property of the United States or not; 
or shall fail or refuse to remit to or 
deposit in the Treasury of the Unit- 
ed States or in a designated deposi- 
tory, or to account for or turn over 
to the proper officer or agent, any 
such money or property, when re- 
quired so to do by law or the regula- 
tions of the Post Office Department, 
or upon demand or order of the Post- 
master General, either directly or 
through a duly authorized officer or 
agent, shall be deemed guilty of em- 
bezzlement’’). 

[a] Purpose of statute.—‘‘The law 
intends that funds of this character 
should be kept absolutely separate 
and sacred as the best method not 
only of keeping the funds themselves 
secure, but of guarding the officers 
themselves from temptation and de- 
linquency-2 * (Une S2" v2 Gilbert,325' 
Cas. No. 15,205 [quot Griffin v. Zuber, 
52 Tex. Civ. A. 288, 294, 113 SW 961]. 

1s. U.S. v. Gilbert, 85 F. Cas. No. 
15,205; Griffin v. Zuber, 52 Tex. Civ. 
A. 288, 113 SW 961. And see cases in- 
fra this note. 

[a] Issuance by postmaster of 
money orders to himself without pay- 
ing for them constitutes embezzle- 
ment, it not being necessary that he 
actually received the money for 
which he failed to account. Foster 
v. U. S., 256 Fed. 207, 167 CCA 423. 

[b] Exchange of funds.—The pro- 
vision of the statute making it em- 
bezzlement to exchange money of the 
United States coming into the hands 
of the postmaster for other funds or 
property, except as provided by law, 
prohibits the exchange of money or- 
der funds for any other funds of a 
distinct class as well as for funds 
of a different nature, Petersen v, U. 


funds were in defendant’s official possession when 
But the indictment will not be fatally 


S., 287 Fed. 17. 

Te] Funds payable upon money 
orders (1) drawn by a postmaster or 
clerk having authority to issue the 
same in the regular course of his 
official duty may be deemed to be in- 
trusted to such postmaster or clerk 
in the sense that, if wrongfully con- 
verted by him to his own use, he is 
guilty of the crime of embezzlement. 
Such funds are in fact subject to his 
official order; that is, they are set 
apart by the government for the pay- 
ment of money orders issued by him, 
and are thus intrusted to his official 
care, although they may not be in 
his actual custody. adv. RROVer, 
122 Fed. 844, 845. (2) But money 
received and receipted for by a rural 
letter carrier from patrons of his 
route, to be used in the purchase and 
forwarding of money orders, while in 
the possession of such carrier and be- 
fore surrender at the post office, did 
not constitute “money order funds,” 
for the embezzlement of which the 
carrier could be prosecuted. U.S. v. 
Mann, 160 Fed. 552 

{d] Evidence.—In a _ prosecution 
of an assistant postmaster for un- 
lawfully depositing money order re- 
mittances to the credit of other post- 
al accounts in which there was a 
shortage, a postal inspector was 
properly permitted to testify that he 
found no record in the money order 
accounts of two specified remittances 
of money order funds. Petersen v. U. 
S., 287 Fed. 17. 

19. U. S. v. Gilbert, 25 Cas, No. 
15,205; Griffin v. Zuber, 52 Tex. Civ. 
A, 288, 113 SW 961. 

20. Mackey v. U. S., 290 Fed. 18. 

21. Hughes v. U. S., 4 F. (2d) 686; 
Foster v. U. S., 256 Fed. 207, 167 CCA 
423; Vives v. U. S., 92 Fed. 355, 34 
CCA 403; U. S. v. Gilbert, 25 F. Cas. 
No. 15,205; Griffin v. Zuber, 52 Tex. 
Civ. A. 288, 113 SW 961. 

22. Hughes v. U. S., 4 F. (2d) 686; 
Vives v. U. S., 92 Fed. 355, 34 CCA 
403; U.S. v. Gilbert, 25 F. Cas. No. 
15,205. 

[a] Rule applied.—That a post- 
master who issued money orders 
without receiving the money there- 
for, and failed to account for such 
money, did not intend to defraud the 
government, but to collect and ac- 
count for the money on his settle- 
ment, constitutes no defense to a 
prosecution for embezzlement of mon- 
ey order funds. Vives v. U. S., 
Fed. 355, 34 CCA 403. 


23. U.S, v. Gilbert, 25 F. Cas. No. 
15,205. 

24. U.S. v. Gilbert, supra. 

25.. Corbin v. U. S., 205 Fed. 278, 


125 CCA 114. 

[a] Indictment under Rev. St. §° 
4046, which provides generally that 
“every postmaster, assistant, clerk, 
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defective for lack of a specifie allegation of this char- 
acter, where it alleges that, while accused was post- 
master, he unlawfully and feloniously converted to 
his own use money of the United States, which came 
into his hands by virtue of his office, as this would 
be held to mean money in his official possession at the 
time of its conversion.?® While scienter is a neces- 
sary element of the offense denounced by the statute 
and must be alleged and proved,” no specific intent 
is involved, and it will be sufficient for the indictment 
to aver that accused acted “willfully,” the term im- 
plying knowledge and purpose to do wrong.” Where 
the embezzlement charged is the unlawful deposit 
of money order funds by an assistant postmaster to 
the credit of the postal account, an allegation that the 
deposit was made for the purpose of concealing a 
shortage in the postal account was proper, as show- 
ing the purpose and intent with which the deposit 
was made;*° but it is unnecessary to show by what 
means the shortage arose or how it existed, nor to 
state the law or postal regulation which accused was 
charged with violating in making the deposit in the 
manner he did.2° Two charges of embezzlement 
against the cashier of a post office may be joined in 
one indictment; one for the embezzlement of money 
and the other for the embezzlement of stamps, the 
property of the United States.*? 

[§ 284] G. Taking or Opening Mail Matter To 
Obstruct Correspondence, Etc.*2—1. At Common 
Law. Breaking open a private letter, and publishing 
its contents, is a misdemeanor at common law.*? It 
is not a public offense, however, to publish the con- 
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tents of a letter which came innocently into the pos- 
session of the publisher after being opened.** 

[§ 285] 2. Under Statutes—a. In General. By 
statute the taking of a letter or other mail matter 
before delivery to the addressee with an intent to ob- 
struct correspondence or pry into the secrets or busi- 


ness of another or the opening, secreting, embezzle- 


ment, or destruction of the same is made an offense.*® 
To constitute the offense, the taking must be wrong- 
ful or unlawful®*—with criminal intent®7—and this 
intent must exist at the time of the taking.?* It is not 
an element of the offense that at the time of the open- 
ing the letter was in the custody of any postmaster, 
carrier, or other person having charge of it.°® The 
offense intended to be defined, the other circum- 
stances existing, is complete whether the letter con- 
tained anything of value, or not.*? 

[§ 286] b. Defenses—(1) In General. It is not 
a defense that the letter related in part to the busi- 
ness of accused or the business in which he was in- 
terested;*1 that the letter was not sealed, and was 
written by accused himself ;#? that the addressee’s 
name was not correctly given;** that the letter was 
of no value to the person to whom it was addressed ;*4 
that accused believed in good faith, at the time that 
he took it out. of the post office, that it was of no 
value;** that the letter was voluntarily delivered to 
accused by the postmaster;*® or that the motive of 
accused was to prevent a prisoner from haying im- 
proper communication with another.*7 One cannot 
be convicted, however, if he knew the contents of the 
letter before he received it.*® 
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or other person employed in or con- 
nected with the business .or opera- 
tions of any money-order office who 
converts to hisownuse ... . any 
portion of the money order funds, 
shall be deemed guilty of embezzle- 
ment,” is not sufficient where it mere- 
ly avers that defendant was a clerk 
employed in a money order office, and 
charges the offense in the language 
of the statute, but it must, in addi- 
tion, charge that the funds converted 
came into his possession by virtue of 
his employment, which is essential to 
the crime of embezzlement-and to dif- 
ferentiate it from larceny. U.S. v. 
Allen, 150 Fed. 152. 

26. Corbin v. U. S., 205 Fed. 278, 
125 CCA 114. 

27. Mackey v. U. S., 290 Fed. 18. 

23. Foster v. U.'S.,256 Fed. 207, 
167. CCA 423. 

29. Petersen v. U. S., 287 Fed. 17. 

30. Petersen v. U. S., supra. 

31. McNiel v. U. S., 246 Fed. 827, 
828, 159 CCA 129 (“clearly these two 
offenses are of the same class of 
crimes, and may be properly joined in 
one indictment’). 

32. Searches and seizures see infra 

323. 
; $3. Gill’s Case, 3 CityHallRec (N. 
Y.) 61; Noah’s Case, 3 CityHallRec 
CN Ya): 133 

34. Noah’s Case, supra. Ke 

35. USCA tit 18 § 317. ; 

[a] Purpose of statute.—(1) This 
statute deals with unauthorized med- 
dling with the mails for the purpose 
of gratifying mere malice or a prying 
curiosity. U.S. v. Davis, 33 Fed. 865. 
(2) The object of the statute is to 
guard the inviolability or safety of 
communications through the mails 
from their start to their destination 
(U. S. v. Thoma, 28 F. Cas. No. 16,- 
471); (38) to protect them from em- 
bezzlement and from _ interference, 
with the improper. designs. enumer- 
ated, until they reach their destina- 
tion by a proper delivery (U.S. v. Mc- 
Cready, 11-Fed. 225); (4) and to 
guard the post office and its legiti- 
mate agents in the execution of their 


duties in the safe-keeping and deliv- 
ery of letters (U. S. v. Parsons, 27 F. 
Cas. No. 16,000, 2 Blatechf. 104). 

36. U. S. v. Safford; 66 Fed. 942; 
In re Burkhardt, 33 Fed. 25; U.S. v. 
Parsons, 2% EF. Cas. No.\ 16,000, °2 
Blatehf. 104, 

87. In re Burkhardt, 33 Fed. 25; 
U..S..v. Nutt, 27 FY Cas. No. 15,904; 
U.S. v. Pearce, 27 F. Cas. No. 16,020, 
2 McLean 14; U.S. v. Tanner, 28 F. 
Cas. No. 16,430, 6 Mclean 128. 

[a]. Taking with the authority of 
the addressee is not a violation of the 
statute, although there is a subse- 
quent embezzlement. In re Burk- 
hardt, 33 Fed. 25. 

[b] Taking with authority of 
writer.—If a letter written to a cer- 
tain individual was intended for the 
person to whom it was directed, and 
also for another person, and such oth- 
er person is authorized by the writer 
to take the letter out of the post office 
and read it; by so taking out and 
reading the letter there is no viola- 
tion of the statute. U.S, v. Tanner, 
28 F. Cas. No. 16,430, 6 McLean 128. 
Compare U. S. v. Nutt, 27 F. Cas. No. 
15,904 (the writer of a letter, which 
has passed from the office where 
mailed, has no right to intercept it, or 
authorize its delivery to a person oth- 
er than the one to whom it is di- 
rected). 

[ec] Taking by mistake or with in- 
nocent intent is not a violation of the 
statute. U.S. v. Pearce, 27 F. Cas. 
No. 16,020, 2 McLean 14. 

[d] Forgetfulmess or neglect.— 
There can be no conviction under the 
statute of one who has taken a letter 
from the post office where the failure 
to deliver to the person entitled there- 
to was due to forgetfulness and mere 
neglect on the part of defendant. U. 
S. v. Nutt, 27, F. Cas. No. 15,904. 

[e] Presumption of intent.—(1) If 
a person takes a letter out of the post 
office, addressed to another, without 
the authority or direction of the ad- 
dressee, but with the declared purpose 
of delivering it, and does not deliver 
it, the first opportunity he has, the 


law raises the inference by that fact 
that when he got it, he did not intend 
to deliver it. U.S. v. Nutt, 27 F. Cas. 


No. 15,904. (2) This presumption is 
Subject to rebuttal. U. S. v. Nutt, 
supra. 

38. U.S. v. Nutt, supra. 


[a] Thus it was held that, where 
it appears that defendant, at the time 
he received the letter, intended to de- 
liver it, and subsequently decided not 
to do so, the offense prescribed by the 
statute has not been committed. U. 
S. v. Nutt, 27 F. Cas. No. 15,904. 

39P °U.*S. vi Pond) 277 Cas; No: 
16,067, 2 Curt. 265. 

[a] Reason for rule.—The words 
of the act do not require that the let- 
ter, when opened, should be in the 
lawful custody of anyone; but only 
that it had been in the post office, or 
in the custody_of a mail carrier, and 
was opened before delivery to the per- 
son to whom directed. U.S. v. Pond, 
27 F. Cas. No. 16,067, 2 Curt. 265. 

40. U.S. v. Davis, 33 Fed. 865. 

4200 VU. (Ss) VeUN DE 2 BR ase ON Gs 


15,904. 

42. U.S. v. Pond, 27 ES Cass No, 
16,067,027 Curt. =265: 

43. U.S. v. Pond, supra. 

44. U. S. v. Nutt, 27K. Cas. No. 
15,904. 

45.. U. S. v. Nutt, supra. 

46. U. Si.v. Nutt, supra. 

47... UsiS., Vv. .Hddy, 25. FX Cas. No; 
15,024, 1 Biss, 227, 228. 

“When a letter is once placed in 
the post office, it is in the custody 
of the law, and no one except the 
writer or the persons to whom it is 
directed, or some person authorized 
by him, has the right while it is there 
to open it for the mere purpose of 
ascertaining its contents. Neither 
postmasters nor post office agents, 
nor officers of any kind or grade, have 
any authority to open letters while in 
the post office, under the pretext that 
there might be something improper, 
or even criminal, written therein.’ 
U. S. v. Eddy, supra. 

TES U. S. v. Nutt, 27 Fed. Cas. No. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 287] (2) Termination of Custody of United 
States. Where a letter has been delivered to the per- 
son to whom*® or in whose eare®® it was addressed, 
or to an authorized agent of the addressee,*! or to 
the writer himself, if called for before it has been 
placed in transit®* the letter is no longer in the cus- 
tody of the United States, nor subject to its juris- 
diction and the opening, secreting or destruction of 
such letter or abstraction of its contents after it has 
been so delivered is not an offense under the statute. 

[§ 288] ce. Indictment. An indictment must set 
forth with reasonable certainty the post office from 
which the letter was taken.°® But it need not allege 
that the opening was unlawful, if it does allege such 
facts as if true amount to an unlawful opening,®* or 
that the person to whom’ the letter was addressed 
was a real person, where other allegations necessarily 
import that he was a real person,®® or that the letter 
was in the custody of any postmaster, carrier, or 
other person having lawful charge of the letter.°® 
And where venue and time are laid to the act of 
opening, it is not necessary to lay them to the intent 
which it is averred accompanied the act of opening, 
and so. must necessarily have had its existence when 
and where the act was done.®* It is not necessary 
to allege that the letter alleged to have been taken 
did not contain anything of value, although the stat- 
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ute provides that the offense shall consist in taking 
a letter from the mail “although it does not contain 
any article of value, or evidence thereof.”>* Rules 
relating to issues, proof and variance in criminal 
prosecutions generally®® apply in prosecutions for 
the offense under consideration.®° 

[§ 289] H. Detention, Delay, or Opening of Mail 
Matter by Postmaster or Postal Employee. The stat- 
ute makes it an offense for a postmaster or other em- 
ployee of the postal service to unlawfully detain, de- 
lay, or open any letter or other mail.*t This statute 
refers to a detention of the matter therein described 
before it reaches the place of destination.®? The 
mere fact of detention is insufficient to constitute the 
offense ;°? accused must have acted unlawfully and 
with guilty intent.°* An indictment for detaining 
mail is sufficient if it alleges in the words of the stat- 
ute that the letter in question was unlawfully de- 
tained, with intent to prevent its arrival. It need not 
aver that the letter was knowingly and willfully de- 
tained.®®> And an indictment against a postmaster 
for opening mail, which charges that “as such post- 
master” he opened a letter which was intended to be 
conveyed by mail, sufficiently charges that when the 
letter was opened by accused it was in his posses- 
sion as postmaster.°® The elements of the offense 
may be proved by circumstantial as well as direct 


e,”’ being a substantial following of 
the words of the statute, is a suffi- 


49. U. S. v. Bullington, 170 Fed.| Lowell 303. 
121; U.S. v. Huilsman, 94 Fed. 486; 52. U. S. v. Bullington, 170 Fed. 
U. S. v. Safford, 56 Fed. 942. 121 


{a] Letter left at office of addres- 
see.—The statute does not extend to 
the case of a letter stolen from the 
desk of the addressee, on which it was 
placed by a mail carrier, in the ab- 
sence of anyone to receive it, this 
amounting to a delivery to the person 
addressed. 'U. S. v. Safford, 66 Fed. 
942 [disappr U. S. v. McCready, 11 
Fed. 225]. 

{b] Letter left in hall of residence 
of addressee.— W here defendant 
opened, with intent to pry into the 
business of the owner of the letter, a 
letter left in the hall of the residence 
of the addressee by a letter carrier, 
he was held guilty of a violation of 
the statute. It was said that the stat- 
ute was designed to protect letters 
until they reached their destination 
by actual delivery to the person en- 


titled to receive them. U.S. v. Mc- 
Cready, 11 Fed. 225. 
50. U. SS. v. Huilsman, 94 Fed. 


486; °U. S. v. Lee, 90 Fed. 256; U.S. 
v. Mulvaney, 27 F. Cas. No. 15,833; 
U. S. v. Parsons, 27.F. Cas. No. 16,000, 
2 Blatchf. 104; U.S. v. Thoma, ‘28 
HeiCasssNo. 16,471. Contra U.S.- ve 
Hilbury, 29 Fed. 705. 

[a] Delivery at office of hotel.—A 
letter directed to a person, ‘‘care Kim- 
ball House,’ when delivered by a 
postal carrier at the office of\the Kim- 
ball House, is “delivered to the per- 
son to whom it was addressed,” with- 
in the meaning of the statute, and 
the duty of the postal authorities 
with respect to such letter having 
been fully performed, in accordance 
with the direction of the sender a sub- 
sequent wrongful taking of such let- 
ter by another is not an offense under 
the statute, nor one cognizable by the 
courts of the United States. U.S. v. 
Lee, 90 Fed. 256. 

Bie U. S. v. Bullington, 170 Fed. 
1206 WwSiave Driscoll, 2bvk: Cas: Nos 
14,994, 1 Lowell 303; 1af S. v. Sander, 
27 F. Cas. No. 16,219, 6 McLean 598. 

[a] Thus an errand boy, who is 
authorized to call for and receive his 
employer’s letters arriving by mail, 
and who after receiving such a let- 
ter containing an article of value em- 
hezzles it, cannot be convicted under 
the statute of taking from the mails 
and embezzling the letter. U. S. v. 
Driscoll, 25 F. Cas.’ No. 14,994, 1 


[a] Rule applied.—Where a post- 
master, having written, stamped and 
deposited a letter in the mails, with- 
drew it before it was transported, and 
delivered it to defendant who agreed 
to take it with other mail to the ad- 
dressee, but defendant, instead of do- 
ing so, secreted or destroyed the let- 
ter, the postmaster’s withdrawal ter- 
minated the government’s authority 
over it, and its subsequent destruc- 
tion constituted no offense. U. S. v. 
Bullington, 170 Fed. 121. 

53. U.S. v. Davis, 33 Fed. 865. 

[a] Averment held sufficient.—An 
averment that at ‘Fife Lake, in Grand 
Traverse county, within this divi- 
sion of the district, the defendant 
took from the United States post of- 
fice a letter mailed at said post office 
at Fife Lake, directed to a person 
named, at Kalamazoo, which is also 
within the district,’ charged with 
sufficient certainty that the place of 
the taking was the post office at Fife 


Lake. 'U. S. v. Davis, 38 Fed. 865. 
54. U. S. v. Pond, 27 F. Cas. No. 
16,067, 2 Curt. 265. 
[a] Thus it will be sufficient to 


allege that the letter was opened be- 
fore it reached the person to whom 
it was addressed, with intent to ob- 
struct correspondence or pry into the 
business or secrets of another. This 
intent renders the opening of such a 
letter unlawful, and it would add 
nothing material to call it so. U. S. 
Be seen 27 F. Cas. No. 16,067, 2: Curt: 


55. U.S. v. Pond, supra. 

[a] As for instance, if he had 
business and secrets in correspond- 
ence. U. S. v. Pond, 27 F. Cas. No. 
26,067, 2 (Curt. 265. 

56. U.S. v. Pond, supra. 

57. ee S. v. Pond, supra. 

58. S. v. Davis, 33 Fed. 865. 

[a] ors of indictment.—U. S. v. 
Davis, 33 Fed. 865; U. S. v. Mul- 
vaney, 27. F. Cas. No. 15,833. 

59. See Indictments and Informa- 
tions §§ 438-481. 

60. See cases infra this note. 

[a] Evidence admissible under 
pleadings.—An indictment for the 
taking of a letter with the intent ‘‘to 
pry into the business and secrets of 
another,’ which charges that such 
letter was ‘‘taken from the post of- 


cient averment that it had been in the 
mail, to let in evidence of such fact. 
serve Nutt, 27 F. Cas. No. 15,904. 

[b] Varlance.—The indictment is 
not sustained by proof that defend- 
ant opened a letter which had been 
left with him at his residence by the 
mail carrier, and which was directed 
to another person to the care of de- 
fendant, at the number of the house 
occupied by defendant, it appearing 
that defendant not only used no arti- 
fice to obtain possession of the let- 
ter, but that he in fact objected to re- 
ceiving it. U. S. v. Mulvaney, 27 F. 
ry No. 163833; 4 Park: Cr. CNi G5) 

61. USCA tit 18 § 318. 

[a] Term “packet” within the 
meaning of a former statute of simi- 
lar provisions was held to mean any 
packet that is mailable, whether of 
letters or merchandise. TES ANE 
re oe ee 17 Fed. 837, 5 McCrary 


[b] Box letters to be delivered in 
the place where posted are not let- 
ters which are intended to be “con- 
veyed by post” within the meaning of 
a former statute containing similar 
provisions. U.S. v. Oliver, 27 F, Cas. 
No: 25,907 

Postmaster’s civil liability for de- 
tention of mail and refusal to deliver 
see supra § 36. 

S. v. Pearce, 27 F. Cas. No. 
16, 020, 2 McLean 14. 

63. | Fliashnick v. U. S., 223 Fed. 
736, 139 CCA 266. 

64 Fliashnick v. U. S., supra. 
mae U. S. v. Holmes, 40 Fed. 750, 

5 

“The fact that the wrongful act in 
question was done knowingly and in- 
tentionally is necessarily implied 
from the intent with which the act is 
said to have been done.” U. S. vy. 
Holmes, supra. 

66. Holley v. U. S., 12 F. (2d) 778. 

fa] Delaying delivery of letter.— 
Where, after a letter carrier had col- 
lected the mail from a letter box, in 
which a decoy letter containing mon- 
ey had been deposited, the letter was 
found with other letters in a differ- 
ent box, whether the carrier placed it 
there knowingly and with intent to 
delay its delivery was a question for 
the jury. Fliashnick v. U. S., 223 Fed. 
736, 1389 CCA 266. 
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evidence.®* 

[§ 290] I. Illegal Sale or Other Disposition of 
Stamps. By statute, it is made an offense for any 
“person employed in any branch of the postal service, 
and being intrusted with the sale or custody of post- 
age stamps, stamped envelopes, or postal cards,” to 
“use or dispose of them in payment of debts, or in 
the purchase of merchandise or other salable arti- 
eles,” or to “pledge or hypothecate” them, or to “sell 
or dispose of them except for cash,” or for any sum 
other than that indicated on their face, or otherwise 
than as provided by law and the regulations of the 
department.°® The statute is violated where the 
postmaster sells stamps intrusted to him on eredit.°° 
And a postmaster who uses stamps intrusted to him 
in paying for merchandise and remitting money, for 
the purpose:of making change, violates. the statute, 
although in every instance he has put the money 
value for the stamps so used in,the till, in fact thus 
purchasing the stamps from himself.*° But a con- 
viction of a postmaster for paying for merchandise in 
stamps cannot be sustained unless it is shown that 
the stamps so used had been received by the post- 
master from the post-office department."? 

[§ 291] J. Forgery or Alteration of Post-Office 
Money Order. It is provided by statute that who- 
ever shall falsely make or forge any order, in imita- 
tion of, or purporting to be, a money order issued by 
the post-office department or by any postmaster or 
agent thereof shall be subject to fine or imprison- 
ment, or both.‘? The crime defined by this statute 
is the common-law crime of forgery with reference 
to a postal money order.** While an intent to de- 
fraud is an essential element of the offense,** it is 
not essential that there should be an intent to de- 
fraud the United States, but it will be sufficient if 
the intent is to defraud some other person.‘® Issu- 
ance by a postmaster of a money order on the appli- 
cation of a fictitious person without consideration 


United States.” 
pra. 
[a] 


67. Fliashnick vy. U. S., supra. 

[a] W@hus the evidence to sustain 
a conviction of a-letter carrier for de- 
taining a decoy letter which was 


found in the box after he had col-| with 
lected the mail from such box may ]|named._ U. 
be circumstantial and may depend up-| No. 15,813, 


Fliashnick v. U.S., 


on presumptions. 
And see Mite 


223 Fed. 736, 139 CCA 266. 
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UU, Ss v.) Morris; su- 


An indictment for this offense 
is sufficient if it charges defendant 
intent to defraud a _ person 
S. v. Morris, 26 F. 
16 Blatchf. 133. 

76. Ex p. Hibbs, 
Vv. Carpenter, 
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therefor, and with intent to defraud, is a false mak- 
ing and forgery of the order.7®° Where several mon- 
ey orders were forged by accused on the same date 
and as a part of the same general transaction, the 
forgery of each constitutes a separate offense.*7 By. 
further express provision of the same statute, one 
who, knowing the signature on a post-office money 
order to be a forgery, presents it for payment, and 
collects it, is punishable under the statute.7® 

Altering money orders. The statute also makes it 
an offense for anyone, with intent to defraud, falsely 
to alter or procure falsely to be altered, in any mate- 
rial respect, or knowingly to aid or assist in falsely 
so altering a money order or postal note.*® And in 
construing this provision, it has been held that one 
who knowingly aids or assists another in altering a 
money order by raising its value may be convicted 
as a principal.®° 

[§ 292] K. Robbery of Custodian of Mail. The 
statute with reference to robbery of a custodian of 
the mail*t makes two species of robbery offenses: 
(1) A robbery of the mail under such circumstances 
as amount to an offense by the principles of the com- 
mon law.§? (2) A robbery effected by putting in 
jeopardy the life of a person having the custody of 
the mail by the use of dangerous weapons.®* The 
first species of offense is committed where it is shown 
that the mail or any part thereof was taken violently 
from the possession of the carrier against his will 
by violence or putting him in fear,** since the term 
“rob” as used in the statute is used in its common- 
law sense.8® To constitute the second offense, three 
things must concur: The mail must be robbed;* 
the robbery must be effected by putting in jeopardy 
the life of the person who has the mail in custody;8* 
and this must be done with dangerous weapons.’* To 
constitute the offense of assault with intent to rob, 
both an assault and an intent to rob or steal mail 
matter in the possession of the person assaulted are 


Baldw. 78. 

85. Harrison v. U. S., 163 U. S. 
140, “16, SCt(96l,) 41 at: ed. 104. aSee 
v. Reeves, 38 Fed. 404; U.S. v 
son, 28 KF. Cas. No. 16, 730, Baldwi 78 
[aff 7 Pet. 150, 8 L. ed. 64 01. 

Robbery generally see Robbery [34 
26 Fed. 421. Cye 1795). 

151 Fed. 86. U. S. v. Reeves, 38 Fed. 404; 


Cas. 


Wil- > 


infra § 314. 

{b] Evidence of a similar transac- 
tion which occurred three months be- 
fore is incompetent where there is 
no evidence to connect defendant 
with the transaction. Fliashnick v. 
U. S., 223 Fed. 736, 139 CCA 266. 

68. USCA tit 18 § 331. 

69. Palliser v. U. S., 136 U. S. 257, 
10 SCt 1034, 34 L. ed. 514. (the word 
“cash’’ means ready money, or mon- 
ey on hand, and a sale on credit is not 
a sale for cash within the meaning of 
the statute). 

70. U.S. v. Douglass, 33 Fed. 381. 

“The act of congress forbids any 
disposition by a postmaster of stamps 
intrusted to him except the sale of 
them at their face value for cash to 
third persons.” 'U. S. v. Douglass, su- 
pra. 

71. U. S. v. Williamson, 26 Fed. 


690 (the statute confines its opera- 
tions to stamps “intrusted” to the 
postmaster). 


72. USCA tit 18 § 347. 

73. Ex p. Hibbs, 26 Fed. 421. 

TAA MS ATY: Morris, 26 FE. Cas. No. 
15; 813, 16 Blatchf. 133. 

75. U.S. v. Morris, supra. 

‘Tt was ‘still an act which the 
United States has the authority to 
punish, for the better protection of 
money orders lawfully issued by the 


aS. 
214, 81 CCA 194, 9 LRANS 10438, 10 
AnnCas 509. 

[a] Joinder.—-Where several mon- 
ey orders were forged by defendant on 
the same date and as a part of the 
same general transaction, the forgery 
of each constitutes a separate of- 
fense, punishable either under sepa- 
rate indictments, or under tear seca 
counts in one indictment. 'U. S. 
Carpenter, 151 Fed. 214, 81 CCA 194, ‘ 
LRANS 1043, 10 AnnCas 509. 

78. U. S. v. Reyes, 4 Porto Rico 
Fed. 69. 

79. USCA tit 18 § 347. 


80. Dean v. U..S., 246 Fed. 568, 158 
CCA 538. 
[a] Evidence held sufficient to go 


to jury.—Dean v. U. S., 246 Fed. 568, 
158 CCA 538. 

81. USCA tit 18 § 320. 

82.) Harrison! ww.” Si 4l63" Usus. 
140, 16 SCt 961, 41 L. ed. HOAs USES: 
v. Reeves, 38 Fed. 404; U. S. v. Wil- 
son, 28 F. Cas. No. 116; 730; Baldw. 78. 

83. OU. S. v. Reeves, 38 Fed. 404; 
U. S. v. Bernard, 24 F. Cas. No. 14,584; 
U. S. v. Hare, 26 F. Cas. No. 15,304, 
Brunn. Coll. Cas. 449, 2 Wheel. Cr. (N. 
Ye)-528 3: /e1eSivesW iisomee 280B (Cas: 
No. 16,730, Baldw. 78 [aff 7 Pet. 150, 
8 L. ed. 640]. 

84. U. S. v. Reeves, 38 Fed. 404; 
U. S. v. Wilson, 28 F.. Cas. No. 16,730, 


U.S. v. Wilson, 28 F. Cas. No. 16, 730, 


Baldw. 78. 

87.) Madigan vac: eS.0e 23 a Bee) 
180; U.S. v. Reeves, 38 ¥ed. 404; U. 
Se Wilson, 28 F. Cas. No. 16, 730, 
Baldw. 78. 

[a] “Jeopardy” means aé_e well- 
grounded apprehension of danger to 
life in case of refusal or resistance. 
Madigan v. U. S., 23 F. (2d) 180; ie 
S. v. Reeves, 38° Fed. 404; U. 8. 
Wilson, 28 F. Cas. No. 16, 730, Balen: 
78 [aff 7 Pet. 150, 8 L. ed. 640]; U. $3 
v. Wood, 28 F. Cas. No. 16,757, Brunn. 
Coll. Cas. 456. 

8&8 U.S. v. Reeves, 38 Fed. 404; 
UieS-mverbanes 126 lB Cas. No. 15,304; 
U. S. v. Wilson, 28 F. Cas. No. 16,730, 
Baldw. 78. 

[a] A dangerous weapon (1) is 
one likely to produce death or great 
bodily harm. U.S. v. Reeves, 38 Fed. 
404; U.S. v. Hare, 26 F. Cas. No. 15,- 
304, 2 Wheel. Cr. (N. Y.) 283. (2) 
Pistols (U. S. v. Hare, supra; U. S. 
v.' Wilson, 28 F. Cas. No. eee 
Baldw. 78 [aft We Pets eL5ee wed 
640]; U. S v.. Wood, 28 F. Cas. No. 
16,756, 3 Wash. (C. Cc.) 440), (3) dirks - 
(U. S. v. Hare, supra), (4) or swords 
(U. S. v. Wood, supra) are dangerous 
weapons. (5) A pistol used by ac- 
cused need not have been pointed at 
the carrier, if intended to be used in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 292] 


essential elements.8® © 

Persons having charge, control, or custody of mail. 
A carrier is within the meaning of the statute, al- 
though he has not taken the oath prescribed by law.?° 
And so is the son and employee of the postmaster 
who, under orders of his father’s partner who had 
the contract to transport mail, was engaged in trans- 
porting the mails, although never officially appointed 
or sworn.®t And a postmaster from whom accused 
took by force a package directed to another person 
which was a part of the United States mail is within 
the meaning of the statute, although the package was 
not in the post office and had been removed to some 
other place,®? and although the postmaster may have 
intended to appropriate the same for a private debt 
due to himself.°* The fact that one of two mail 
clerks in the mail ear assists the robbers will not pre- 
vent a conviction of the offense, although he had im- 
mediate possession of the mail.°* 

Persons liable. One who was present on the oc- 
easion of the robbery and consenting thereto, aid- 
ing, procuring, advising or assisting in the ecommis- 
sion of the crime, may be regarded as a principal and 
convicted as such.°® And under a statute providing 
that those who aid, abet, counsel, commit, induce or 
procure the commission of an offense against the 
United States are principals,?® an accessory before 
the fact may be convicted as a principal.®* 

Entrapment. Where defendants, charged with 
conspiracy to steal registered mail, had entered into 
an agreement with a mail messenger under which 
they were ostensibly to rob him, but were betrayed by 
the messenger to the postal authorities, the defense of 
entrapment by agents of government was not availa- 
ble.?® 

Indictment. An indictment is sufficient as to the 
description of the offense if it fully apprises defend- 
ants of the nature of the crime with which they are 
charged, and if a judgment thereon would bar any 
other prosecution for the same offense.°® It need not 


case of resistance, or if seen by the 96. 
earrier, who had reasonable cause to 97. 
believe it was to be so used. U.S 
v. Wilson, supra; 'U. S. v. Wood, su- 
pra. (6) Nor is it necessary that the 
sword should have been drawn. U.S 
v. Wood, supra. 


Melling v. 


ray v. U. S., 


89. Conway v. U. S., 1 F. (2d) 274. | 788 mem]. 

[a] Thus one who, pursuant to an 98. 
agreement with a mail messenger, 99. Weisman v. U. S., 
staged a pretended hold-up, con- | 696. 
fronted the messenger with a gun, [a] 


and apparently compelled his surren- 
der, but at no time had any actual 
intent to injure, was not guilty of 


Ve US 


POST OFFICE 


USCA tit 1 


ioe) 


O’Brien v. U.'S; ee 


10 F 
v. W. S., 10 F, (24) 40 
sub nom. Hackethal v 
663 mem, 46 SCt 471 


Conway v.'U. S., 1 F. (2d) 274. 


Forms of indictments in whole 
or in part held sufficient.—Weisman 
1 F. (2d) 696; Vane v. U. S., 
254 Fed. 28, 165 CCA 4380; U.S. v. 


[49 C.J.] 1233 


allege in terms that the mail was taken from the 
person of the custodian, where it alleges facts equiva- 
lent to taking it from his personal protection, which 
is in law a taking from the person.! 

An indictment for advising, etc., a mail carrier to 
rob the mail should set forth that the carrier did in 
fact commit the offense—not necessarily, however, 
by a distinet, substantive averment of that fact.2 An 
indictment charging an attempt to rob the mails by 
threatening the person in custody thereof with dan- 
gerous weapons which only alleges that defendant 
“did unlawfully, willfully, and feloniously attempt 
to rob the United States mail” by assaulting the per- 
son in custody thereof, although defective in failing 
to allege an intent to rob the mails, is good after 
verdict, however much it might have been open to 
objection by demurrer, the defect being one of form 
only.2 A count charging accused with all the acts 
made offenses by the statute is not bad for duplicity,* 
nor is an indictment alleging an attempt to rob a 
mail elerk of mail matter, and in the course of such 
attempt, to put the life of the clerk in jeopardy by 
the use of a dangerous weapon.? 

Issues, proof and variance. In order to sustain an 
indictment for robbing “the mail” in the custody of 
a carrier, it is not necessary to prove a robbery of all 
the mail in the possession of the carrier. And un- 
der a statute making one who aids and abets the com- 
mission of a crime a principal, an indictment directly 
charging accused with robbery of the mails is sup- 
ported by evidence that he aided and abetted such a 
robbery.? 

Evidence. The general rules applicable in crimi- 
nal cases® apply in prosecutions for this offense with 
reference to the presumptions and burden of proof,? 
and the admissibility!® and sufficiency!! of the evi- 
dence. 

Questions for jury and instructions. The rules 
applicable to criminal prosecutions generally apply 
as to the submission of questions to the jury,!? and 


550. erally see Criminal Law §§ 947-1999. 
BE. (2d) 92; 9. See cases infra this note. 

4 [a] Robbery of mails.—On a pros- 
d) he Colbeck | ecution for robbery of the mails by 
1 [ce ertiorari den putting in jeopardy the life of a car- 
. U. S., 270 U. S. | rier, by the use of dangerous weap- 
mem, 70 L. ed.] ons, it is not necessary to show that 
pistols or guns in the possession of 
defendants at the time of the alleged 
robbery were loaded, the presump- 
tion being that they were, until the 
contrary is proved. Madigan v. U. 
S:,°238-E. (2a)! 18020 eSiav. Wilson, 28 
EF. Cas. No. 16, 730, Baldw. 78; U8! 
v. Wood, 28 F. Cas. No. 16, BY G5) sseeas 


LB. ¥C2d) 


an assault on such messenger with 
intent to rob. Conway v. U. S., 1 F. 


(2d) 274. 

90. U.S. v. Wilson, 28 F. Cas. No. 
16,730, Baldw. 78 [aff 7 Pet. 150, 8 L. 
ed. 640]. 

91. Randazzo v. U.S., 300 ped, 794. 

92. U.S. v. Bowman, 3 N. i 201, 
5 P 333. 

93. U. S. v. Bowman, supra. 

94. Madigan v. U. S., 23 F. (2d) 


180. See also as sustaining this view 
Sullivans Ve « Uw S182) 6B) (20) 40992 
(where defendant was held guilty of 
. robbing- ‘United States mails, even 
though the truck driver had arranged 
for, and consented to, the robbery, 
since a guard, who was armed with 
shotguns and a revolver supplied to 
him by the government for the pur- 
pose of protecting the mail, was law- 
fully in charge, control, or custody of 
the mail matter within the meaning 
of the statute). 

95. U.S. v. Reeves, 38 Fed. 404; 
U..S. v. Wilson, 28 F. Cas. No. 16,730, 
Baldw. 78. 


[49 C. J.—78] 


Johnson, 7°Alaska 264. 

1. Weisman v. U. S., l F. (2d) 696. 

[a] Averment as to taking held 
sufficient.—That the custodian was 
put in fear by defendants and his life 
put in jeopardy, and that by violence, 
by putting him in fear, and by the 
threatened jeopardy, the mail matter 
in his charge was unlawfully and 
feloniously taken away. ‘Weisman v. 
Un S:, LR (2d) .696: 

2. U.S. v. Mills, 7 Pet. (U. S.) 138, 
8 L, ed. 636. 

3. ‘Downing? v."U.'S.,. 8 Ariz, 3315 

281 Fed. 137 


68 BP 555. 

4 Rowan v. U. S., 
[certiorari den 260 U. Seyi mem, 43 
SCt 12 mem, 67 L. ed. 481 mem]; U. Ss 
v. Johnson, 7 Alaska 264. 

5. Price v. U..S., 218 Fed. 149, 132 
CGATT eR Ad 1p DalO70: 

6. U. S. v. Wilson, 28 F. Cas. No. 
16,730, Baldw. 78 [aff 7 Pet. 150, 8 L. 


7 Vane v. U. S., 254 Fed. 28, 165 
CCA 438. 
8. Evidence in criminal cases gen- 


1 


Wash. C. C. 440. 

10. See cases infra this note. 

[a] Evidence of finding near the 
place of the robbery of articles, 
shown by other evidence to be similar 
to articles in defendant’s possession 
on the day before the robbery, is ad- 
wussihls: Dixon: Vv. UW iS# 1.7 (2d) 

11. See cases infra this note. 

[a]. Evidence held sufficient to 
sustain conviction.—Melling v. U. S., 


25 F. (2d) 92; Madigan v. U. §., 23 
KF. (2a) 180; Colbeck v.' U. S., 10 F. 
(2d) 401 [certiorari den sub nom. 


Hackethal v. U. S., 270 U. S. 663 mem, 
46 SCt 471 mem, 70 L. ed. 788 mem]; 
Weisman v. U. S., 1 BR. (2d) 696; Du- 
ree v. U. S., 297 Fed. Os Matthews Ve 
UP See ye Fed. 490, 113 CCA 96. 

12. See cases infra this note. 

[a] Whether guns were loaded.— 
In a prosecution for robbery of the 
mails, where the testimony of one 
of the participants was to the effect 
that the guns were not loaded and 
there was contrary evidence, the is- 
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instruections.1® 

[§ 293] L. Breaking and Entering Post Office. 
The statute provides that whoever shall forcibly 
break into or attempt to break into any post office, 
or any building used in whole or in part as a post 
office, with intent to commit in such post office, or 
building, or part thereof, so used, any larceny or 
other depredation, shall be subject to fine and im- 
prisonment,?* and it ereates a purely statutory of- 
fense which is unknown to the common law, and 
which must be classed as a misdemeanor, and not a 
felony.*® Its object is to protect the postal service 
of the United States, and secure the buildings used 
for such purpose from felonious entry with the erim- 
inal intent defined in the statute;1° and its eonstitu- 
tionality has been upheld.t? The offense is commit- 
ted by breaking into any part of a building used as 
a post office with intent to commit larceny or other 
depredation in the part so used.t8 But an attempt 
to commit larceny or other depredation in the part 
of the building used as a post office is an essen- 
tial element of the offense.1® Breaking into with 
intent to commit larceny in a part of the building 
not used as a post office is not within the statute.?° 
The offense is complete when the post office is forcibly 


broken into with intent to steal or commit other de-— 


predation.?? It is not necessary to constitute the 
offense that larceny?? or other depredation?’ should 
have been committed. One who, after breaking into 


sue thus made is for the jury. Madi- 
gan ‘ve. UOS),123) Fi (2d) 7180. 

[b] Evidence held sufficient to go 
to the jury in prosecutions for rob- 
bery of the mails. Madigan v. U. 5., 
23 FB. (2d) 180; Randazzo v. U. S., 300 
Fed. 794. A 

Questions for jury in 


though 
the statute, 
used as a 


criminal 21. 


POST OFFICE 


of property from 
including 


a safe therein, al- 
post-office funds, 
will not warrant a conviction under 
unless 
that the safe was within the inclosure 
post office. 
S., 168 Fed. 785, 94 CCA 181. 
Morgan v. Devine, 


a post office with intent to commit larceny therein, 
steals postal funds, commits two separate offenses 
which may be separately punished, one under the 
statute under consideration, and the other under an- 
other statute,?4 making it a criminal offense to steal 
any mail bag or other property belonging to the post- 
office department.?° 

Indictment. The acts and intent which constitute 
the crime must be set forth with reasonable particu- 
larity of time, place, and cireumstances.”® If only a 
part of the building is used for a post office, the in- 
dictment must show that the breaking was done with 
intent to commit larceny or other depredation in the 
part of the building used as a post office.” And an 
indictment in effect alleging that the breaking was 
done with the intent to commit larceny anywhere in 
the building is insufficient.?8 The offense of breaking 


and entering a post office with intent to commit lar- . 


ceny and the offense of stealing post-office property 
may be charged in one indictment in separate 


[§§ 292-294 


counts ;°° and it has also been held that if the two 


offenses both relate to and are parts of the same 
transaction, they may be united in one count with- 
out rendering the indictment fatally defective.?° 

Evidence. General rules?! apply as to the admis- 
sibility®? and sufficiency®*? of the evidence to es- 
tablish the guilt of accused.** 

[§ 294] M. Other Offenses. In addition to the 
particular offenses hereinbefore specifically consid- 


son, 7 Alaska 263. (2) An indict- 
ment charging that defendant broke 
into a building used in part as a 
post office, “with intent to commit 
therein larceny,’ and did-then and 
there steal moneys belonging to the 
post-office department of the United 
States, is sufficient without charging 


it was shown 
Sorenson v. U. 


23, a8. 


cases generally see Criminal Law §8§ 
2272-2352. 
13.. Weisman vies. & Bcd) 
696; U. S. v. Mays, 1 Ida. 763. 
Instructions in criminal cases gen- 
erally see Criminal Law §8§ 2353~- 


2496. 
14. USCA tit 18 § 315. 
152 (Considinewv. Us S;,7 112) Bed. 


342, 50 CCA 272 [certiorari den 184 
U. S. 699 mem, 22 SCt 938 mem, 46 
L. ed. 765 mem]. 

Considine v. U. S., supra. 

U. S. v. Saunders, 77 Fed. 170; 
v. Campbell, 16 Fed. 233, 9 
20 


U. S. v. Shelton, 100 Fed. 831; 
U. S. v. Saunders, 77 Fed. 170; U.S. 
vy. Williams, 57 Fed. 201; In re By- 
ron, 18 Fed. 722; U. S. v. Campbell, 
16 Fed, 233, 9 Sawy. 20. 

[a] An entry into the postmas- 
ter’s room of a post-office building, 
and a theft of postage stamps, by 
opening the locked vault in which 
they were kept, constitute a for- 
cible breaking and entry into the 
post-office building, punishable un- 
der the statute. U. S. v. Yennie, 74 
Fed. 221. 

19. Sorenson v. U. S., 168 Fed. 
785, 94 CCA 181; U.S. v. Martin, 140 
Fed. 256, 257; U. S. v. Shelton, 100 
Fed. 831. 

“A pbuilding used in part as a post 
office may have many stories and 
many rooms not so used, and it was 
not the intention of Congress, by 
this statute, to protect from larceny 
or other depredation property situat- 
ed in a part of the building not used 


as a post office.” U. v. Martin, 
supra. f 
20... U.S: .v; Martin, supra; U.S. 


vy. Campbell, 16 Fed. 233, 9 Sawy. 20. 

[a] Thus, where a post office was 
kept within a building used for mer- 
eantile purposes, being separated 
from the remainder of the room by a 
fence or partition, a breaking and en- 
tering of the room and the stealing 


632, 35, SCt 712, 59 LL. ed: 1153; An= 
derson v. Moyer, 193 Fed. 499. 

22. Morgan v. Devine, 237 U. S. 
632, 35 SCt. 712, 59 L. ed. 1153; An- 
derson v. Moyer, 193 Fed. 499. 

23. Morgan v. Devine, 237 U. S. 
632.00) Ct 712, 59 Ted’ 1153. 

24. USCA tit 18 § 313. 

25. Morgan v. Devine, 237 U. S. 
632, 35 SCt 712, 59 L. ed. 1153; Mor- 
gan v. Sylvester, 231 Fed. 886, 146 
CCA 82; Ex p. Peters, 12 Fed. 461, 2 
McCrary 403. See also U. S. v. Yen- 
nie, 74 Fed. 221 (as perhaps sustain- 
ing this view). Contra O’Brien v. 
McClaughry,. 209 Fed. 816, 126 CCA 
540; Munson v. McClaughry, 198 
Fed. 72, 117 CCA 180, 42 LRANS 302. 

26. Considine v. U. S., 112 Fed. 
342, 50 CCA 272 [certiorari den 184 
U. S. 699 mem, 22 SCt 938 mem, 46 
L. ed. 765 mem]. 

[a] Sufficient averment as_ to 
place.—An indictment charging that 
defendant ‘in the county of Licking, 
in the state of Ohio... did then 
and there... break into a building 
then and there used, in part, as a 
post office of the United States, to 
wit, the post office at Granville,” 
etc., is sufficiently specific in locat- 
ing the place of the offense. Con- 
sidine v. U. S., 112 Fed. 342, 346, 50 
CCA 272 [certiorari den 184 U. S. 
699 mem, 22 SCt 988 mem, 46 L. ed. 
765 mem]. 
Me WIR SY 
U. S. v. Campbell, 
Sawy. 20. 

[a] Indictments held sufficient.— 
(1) An indictment charging that de- 
fendants broke into and entered a 
building used in part as a post of- 
fice, with intent to commit larceny in 
that part of the building used as a 
post office, is sufficient as against the 
objection raised on demurrer that the 
words ‘‘then and there” should have 
been inserted in the indictment be- 
fore the word ‘used,’ before it 
would allege a crime. U.S. v. John- 


v. Martin, 140 Fed. 256; 
16 Fed. 233, 9 


in terms that the intent was to com- 
mit larceny in that part of the build- 
ing used asa post office. The last part 
of the indictment definitely fixes the 
meaning of the word “therein,” and 
limits it to that part of the building 
used as_a post office. U. S. v. Wil- 
liams,- 57 Fed: 201--[dist= Ue [Sieve 
Campbell, 16 Fed. 233, 9 Sawy. 20]. 
28. U.S. v. Martin, 140 Fed. 256; 
Mk S. v. Campbell, 16 Fed. 233, 9 Sawy. 


0. 

[a] Indictment held insufficient.— 
An indictment which charges the 
breaking into a building used in part 
as a post office with intent to commit 
larceny ‘in said building,’ but fails 
to charge an intent to commit lar- 
ceny in that part of the building used 
as a post office, is insufficient. U.S. 
ve: Martin, 140 Fed. .256; U.S. ye 
Campbell, 16 Fed. 233, 9 Sawy. 20. 


29. Morgan v. Sylvester, 231 Fed. 
886, 146 CCA 82. 

30. U. S. v. Yennie, 74 Fed. 221. 

31. Evidence in criminal cases 


Phiten see Criminal Law §§ 947- 

32. See cases infra this note. 

[a] Weapons and implements 
found on the person of defendant 
when arrested eighteen days after 
the burglary, and nineteen miles dis- 
tant from the place, were not admis- 
sible in evidence against him, where 
it was not shown that such articles 
were used when the burglary was 
committed, nor that defendant was 


in the vicinity at or near the time of 


its commission. Sorenson vy. U. S., 
168 Fed. 785, 94 CCA 181. 

33. See cases infra this note. 

34 [a] Evidence held sufficient 
to sustain conviction.—Larrison v. U. 
S., 24 F. (2d) 82; Coleman y. U. S., 
239 Fed. 711, 152. CCA 545; Sorenson 
v. U. S., 168 Fed. 785, 94 CCA ‘181. 


[b] Evidence held sufficient to go 
oA wre jury.—Steffen v. U. S., 293 
ed. ° 


Fa a EE ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 294-295] 


ered,*° the statutes punish numerous other crimes 
against the postal service,?® among which may be 
mentioned the stealing or forging of mail locks or 
keys,** stealing post-office property,*® injuring mail 


POST OFFICE 


address.** 
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bags,*® deserting the mail,*° failure to deliver let- 
ters by master of vessel,*+ false returns to increase 
compensation,*#? and use of a fraudulent fictitious 


XVIII. SEARCHES AND SEIZURES 


[§ 295] Inasmuch as congress has specifically au- 
thorized United States commissioners to issue search 
warrants in cases enumerated by the statutes confer- 
ring the power, and has conferred no authority to 
issue warrants to search and seize letters, writings, 
ete., used or intended to be used in the execution of a 
scheme to defraud in the execution of which the mails 
are used, the United States commissioners have no 


35. See supra §§ 178-293. 
36. See USCA tit 18 c 8. 
[a] Mailing poison.—An _indict- 


ment alleging that accused did de- 
posit, and cause to be deposited, in 
the post office, for mailing and de- 
livery, a poison, is not bad for du- 
plicity, because of the allegation that 
accused did deposit, and cause to be 
deposited, such poison. Murray v. U. 
S., 247 Fed. 874, 160 CCA 96. 

[b] Sending intoxicating liquors 
through the mail.—In an indictment 
for violation of USCA tit 18 § 340, 
an averment that accused “unlawful- 
ly, willfully, and knowingly” deposit- 
ed in the mails a package containing 
intoxicating liquors imputes to him 
knowledge of the contents of the 
package. Washer v. U. S., 12 F. (2d) 
925 [certiorari den 273 U.S. 705 mem, 
47 SCt 98 mem, 71 L. ed. 849 mem]. 

{c] Writing on newspapers with- 
out paying letter postage.—The mere 
writing of a name on a newspaper 
is not within the prohibition of the 
Post Office Act. U. S. v. Grafton, 
26 EF. Cas. No. 15,245. 

{d] Forgery of telegrams.—(1) 
Under a statute providing that any 
person who forges or alters tele- 
grams knowing the same to be forged 
shall, whether he had or not an in- 
tent to defraud, be guilty of a misde- 
meanor (Post Office Protection Act 
[1884] [47 & 48 Vict. ec 76, § 11]), 
(2) an intent to deceive the ‘recipient 
of the telegram is an essential in- 
gredient of the offense contemplated 
by the section (Rex v. Horner, 22 Cox 
Cc. C. 13), (8) but it is immaterial 
whether the contents of the telegram 
are in fact true or false (Rex v. Hor- 
ner, supra). 

{e] Possession of die for making 
fictitious stamps.—By § 7(c) of the 
Post Office (Protection) Act (1884) 
“a person shall not make, or, unless 
he shews a lawful excuse, have in his 
possession, any die, plate, instru- 
ment, or materials for making any 
fictitious stamp,’”’ and a violation of 
the statute renders him liable to a 
penalty. The proprietor of’ a news- 
paper circulating among stamp col- 
lectors and others caused a die to be 
made for him abroad, from which 
imitations or representations of a 
current colonial postage stamp could 
be produced. The only purpose for 
which the die was ordered by him, 
and was subsequently kept in his 
possession, was for making upon the 
pages of an illustrated stamp cata- 
logue or newspaper, called “The 
Philatelist’s Supplement,”  illustra- 
tions in black and white and not in 
colors of the colonial stamp in ques- 
tion, this special supplement being 
intended for sale as part of his news- 
paper. It was held that the posses- 
sion of a die for making a false 
stamp known to be such to its pos- 
sessor, was, however innocent the 
use that he intended to make of it, 
a possession without lawful excuse 
within the meaning of the above sec- 


on Dickins v. Gill, [1896] 2 Q. B. 
0. 
[f] Voting at legislative election. 


—A subpostmaster in charge of a 
‘post office, although not the principal 
post office in the city or town, is a 


case.*> 


“postmaster” within the meaning of 
a statute providing that “postmasters 
in cities and towns” shall be disquali- 
fied to vote at legislative elections, 
and making them liable to penalty for 
doing so. Lancaster v. Shaw, 10 Ont. 
L. 604, 6 OntWR 616. 

37. See USCA tit 18 § 314; 
cases infra this note. 

{a] Burden of proof.—The gov- 
ernment has the burden of proving 
the guilt of defendant beyond a rea- 
sonable doubt. Van Gorder v. U. S., 
21-E. (2a) 939. 

[b] Presumption.—Where the 
only evidence of defendant’s guilt 
was his possession of the keys eigh- 
ty-seven days after the alleged theft, 
the presumption is that he was not 
guilty of the alleged theft, or that he 
had any knowledge that the keys 
were stolen. Van Gorder v. U. S., 21 
Ra 2d) 2939: 

38. See USCA tit 18 § 313; 
cases infra this note. 

[a] Separate offenses.—(1) Theft 
of each of several mail bags taken at 
the same time constitutes separate 
offenses. Phillips v. Biddle, 15 F. 
(2d) 40 [mod on other grounds 18 F. 
(2d) 582 (certiorari den 274 U.S. 735 
mem, 47 SCt 576 mem, 71 L. ed. 1314 
mem)j. (2) And as elsewhere shown, 
one who, after breaking into a post 
office with intent to commit larceny 
therein, steals postal funds, commits 
two separate offenses which may be 
separately punished, one under the 
statute under consideration, and the 
other under a statute making it a 
eriminal offense to forcibly break in- 
to a post office with intent to commit 
larceny or other depredation. See 
supra § 293. 

{b] An indictment charging lar- 
ceny of mail bags or other post-office 
property (1) need not state who was 
the owner thereof (Collins v. U. S., 20 
F. (2d) 574), (2) or that the proper- 
ty possessed any value (Collins v. U. 
S., supra. Compare U. S. v. Johnson, 
7 Alaska 266 [it is not necessary to 
state the value of the property stolen, 
if the property has some value; the 
value is not material, in distinguish- 
ing between petit and grand larceny; 
the substance of the crime is stealing 
post-office property, and the distinc- 
tion between petit and grand larceny 
is not material to the validity of the 
indictment]); (3) nor need it defi- 
nitely describe the mail car or the 
exact place from which the mail bags 
were stolen, especially where it ap-+ 
peared that defendant was fully ad- 
vised of the particular offenses 
charged (Collins v. U. S., Supra). (4) 
An indictment alleging that defend- 
ant did unlawfully ‘‘take, steal, and 
carry away... one of certain mail 
bags” is not, demurrable for use of 
the. words “and carry away,” al- 
though such words are not contained 
in the statute, but they may proper- 
ly be disregarded as surplusage. Col- 
lins v. U. S., supra. 5) An indict- 
ment stating the amount of money 
taken from a post office, and that a 
more complete description of the kind 
and character thereof was to the 
grand jurors unknown, the money 
being a portion of the money order 
funds of the post office, is sufficient, 


and 


and 


authority to issue a search warrant for such pur- 
pose.** Nor has any authority been conferred upon a 
district judge to issue a search warrant in such a 
In order to protect and enforce the monop- 
oly, reserved to the post-office department, of car- 
rying the mail,*® in addition to prohibiting any one 
other than the government from engaging therein,** 
making it an “offense to do so,*® provision has 


without specifying the denominations 
of the coin and bills taken. Ossen- 
dorfi vs Wii Si, 272 Medw25r3 

{[c]. Evidence held sufficient to 
sustain conviction of stealing mail 
bape Collins) v...U.-S., $20 88. 1¢2a) 


Instructions.—Collins Var WisusSay 


See USCA tit 18 § 312; 
ease infra this note. 

[a] Distinct offenses.—Hach suc- 
cessive cutting into a different mail 
bag with intent to rob or steal the 
mail therefrom by persons who, in 
the same transaction, tear or cut suc- 
cessively a number of such bags with 
intent to rob or steal any of the mail, 
is a distinet offense. Ebeling v. 
Morgan, 237 .U. S. 625, 35 SCt 710, 59 
L. ed. 1151. 

40. See USCA tit 18 § 322; 
case infra this note. 

[a] A contractor who employs a 
person not under his control to car- 
ry the mail probably commits the 
[eee offense. 15 Op. Atty.-Gen. 


41. See USCA tit 18 § 323. 

[a] Knowledge and custody.—(1) 
Before a person can be held subject 
to the penalty designated for failure 
to deliver a letter, it must have been 
brought by him or intrusted to nig 
care or within his power. U. S. 
Beaty, 24 F. Cas. No. 14,555, Hémpee 
487. (2) And where he had no knowl- 
edge of it, and could not obtain such 
knowledge by the exercise of reason- 
able diligence, he is not responsible. 
U. S. v. Beaty, supra. (3) The mas- 
ter, captain, manager, or owner are 
not responsible for the conduct of the 
clerk of the boat in the matter of 
failing to deliver a letter, where they 
were ignorant of its existence and 
could not obtain knowledge of it by 
the use of reasonable diligence. U. 
S. v. Beaty, supra. 

42. See USCA tit 18 § 329; 
cases infra this note. 

fa] Stamps used elsewhere.—The 
statute is violated where a postmas- 
ter includes in his report as a part of 
his gross receipts, under which his 
salary is fixed, receipts from the 
sales of large quantities of stamps 
used in another post office. U.S. v. 
Foster, 233 U. S. 515, 34 SCt 666, 58 
L. ed. 1034 [rev 211 Fed. 206]. . 

{b] Persons liable.-—The statute 
is not limited to the conviction and 
punishment of the postmaster alone, 
but may be extended to all persons 
aiding, abetting, or assisting in the 
commission of the crime, and they 
are liable to the same punishment as 
the principal. U. S. v. Snyder, 14 
Fed. 554, 4 McCrary 618; U. S. v. 
Snyder, 8 Fed. 805, 3 MeCrary, 37T. 

43. See USCA tit 18 § 339 

{a] The use of the mails for the 
promotion of a lottery scheme under 
an assumed-name is within the mean- 
ing of the words “any other unlawful 
business whatsoever.” McDaniel v. 
U. S., 87 Fed. 324, 30 CCA 670. 

44 


and 


and 


and 


. U.S. v. Jones, 230 Fed. 262. 
45... Ut,S.:ve JOR ES: puta 
46. See supra at 
47. See supra §. < 
48. See supra es Cire 182. 
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been made to effect the same purpose by searches 
and seizures;*® and the constitutionality of the stat- 


POST OFFICE 


[§§ 295-301 


ute has been upheld.°? 


XIX. CIVIL LIABILITY FOR OBSTRUCTING MAIL 


[§ 296] A person receiving a letter addressed to 
another owes him the duty not to obstruct his mail,°+ 


and a breach of this duty renders him liable for the 
damages proximately resulting therefrom.°” 


XX. POSTAL SAVINGS DEPOSITORIES 


[§ 297] A..In General. The Postal Savings Act 
provides for the establishment and administration 
of a postal savings system, and makes the necessary 
provisions therefor.®* 

[§ 298] B. Officers and Employees. By the pro- 
visions of the Postal Savings Act,°* the postmaster- 
general may require postmasters and other postal 
officers and employees to perform postal savings 
depository business;°° and he may, subject to the 
approval of the board of trustees, issue rules and 
regulations to carry the provisions of the act into 
effect.5° 

[§ 299] C. Number of Deposit Accounts; With- 
drawal and Payment. By the express provision of 
a section of the Postal Savings Act,°? no person may 
have more than one deposit account with the postal 
savings system.°® By another section of the act,>® 
depositors are authorized to withdraw their deposits 
at any time,®° the withdrawals to be paid in the state 
or territory concerned.®°! And it is further provided 
that the faith of the United States is pledged to the 
payment by the deposits made in postal savings de- 
pository offices.°? 

[§ 300] D. Exchange of Deposits for, Government 
Bonds. A section of the Postal Savings Act®? au- 
thorizes depositors to exchange their deposits for 
government bonds.°* The section, of course, refers 
only to deposits authorized by law.°® And in conse- 
quence, the opening of a second postal savings ac- 
count, which is expressly forbidden by statute,®® can- 
not be treated as a proper basis for the exchange of 
deposits for bonds.°* 

[§ 301] E. Deposit of Postal Savings Funds with 
Banks. By the Postal Savings Act,®*® provision is 
made for the deposit of postal savings funds in 
solvent banks,°® whether organized under national 


49. 
ignated officers may make searches 
for mailable matter transported in 
violation of law, except in dwelling 
houses, and the statute authorizes 
them to seize all letters and bags, 


ney- 


funds received 


USCA tit 39 §§ 498, 700 (des-) of the postmaster-general, the secre- 
tary of the treasury, and the attor- 
general for the control, supervi- 
sion and administration of postal sav- 
ings depository offices and of the 
as deposits; 


or state laws, and whether member banks or not of 
the federal reserve system, being subject to national 
or state supervision and examination.‘° To author- 
ize a bank to receive deposits under this provision 
it is necessary that it should be incorporated or 
clothed with the essential attributes of a corporation 
by virtue of legislative sanction.‘ And the mere 
authority to transact a banking business, although 
eranted in pursuance of state laws, carries with it 
no implication of organization under the state laws, 
irrespective of whether authority is, or is not, granted 
subject to state supervision and examination.’? 
However, a private bank on which some of the es- 
sential attributes of a corporation are conferred by 
legislative sanction is within the statute, and may 


_ become a depository of postal savings funds." 


Apportionment of funds. By the Postal Savings 
Act, it is provided that postal savings funds shall be 
deposited among qualified banks substantially in 
proportion to the capital and surplus of each bank,’* 
the object of the provision being to insure that the 
banks shall be treated fairly as between each other, 
without favoritism or injustice7® In a construction 
of this provision, by the attorney-general, it was 
said that it was subject to regulations by the board 
of trustees, provided the regulations be reasonable, 
nondiseriminative and adapted to earry out the pur- 
poses of the act,’® and that the practice of excluding 
the emergency credit from the proportionate share 
in postal savings deposits of the bank allowing it is 
notin conflict with this provision.*7 By a further 
provision of the act, it is provided that, if no quali- 
fied bank is available to receive the funds in the 
particular place in which a postal savings depository 
is located, the deposit shall be apportioned among 
the qualified banks equally convenient to such loeal- 


66. See supra § 327. 

67. 29 Op. Atty.-Gen. 316. 

68. USCA tit 39 § 759. 

[a] The Federal Reserve Act De- 


cember 23, 1913 § 15, (1) which is 


it em-| Superseded by the statute above set 


packets, or parcels containing letters 
which are being carried contrary to 
law on board any vessel or on any 
post route, and detain the same until 
two months after the final determina- 
tion of all suits and proceedings 
which may at any time, within six 
months after such seizure, be brought 
against any person for sending or 
earrying such letters). 

50. Blackham v. Gresham, 16 Fed. 
609, 21 Blatchf. 354. 

51. Cohen v. Cohen, 26 Tex. Civ. A. 
315, 638 SW 544 

52. Cohen v. Cohen, supra. 

[a] Thus, where a letter addressed 
to Cad intift was delivered by mistake 
to defendant, who negligently re- 
tained possession thereof for several 
days, devendanit was liable for the 
damages sustained by reason of plain- 
tiff’s failure to sell certain property 
which would have been sold but for 
the negligent retention of the letter. 
Cohen v. Cohen, 26 Tex. Civ. A. 315, 
63 SW 544. 

53. 
creates a board of trustees composed 


lS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


USCA tit 39 § 751 (the statute 


powers the board to make all neces- 
sary and proper regulations for the 
receipt, transmittal, custody, deposit, 
investment and repayment of funds 
deposited at. postal savings deposi- 
tory offices; and when available 
funds exist, it authorizes the trustees 
to invest them in United States bonds, 
subject to call; and it also requires 
the board to make yearly reports of 


its operations to congress). See 34 
Op. Atty.-Gen. 83; 33 Op.\ Atty.-Gen. 
526; 30 Op. Atty.-Gen. 162. See also 
infra §§ 326-335. 

54. USCA tit.39 § 764. 

55. 34 Op. Atty.-Gen. 83 

56. 34 Op. Atty.-Gen. 83. 

57. USCA tit 39 § 754. 

58. See 29 Op. Atty.-Gen. 513. 

59, WSCA tit 39)§ 758. 

60. 34 Op. Atty.-Gen. 83. 

61. 34 Op. Atty.-Gen. 83. 

62. USCA tit 39 § 766. See 34 Op. 
Atty.-Gen. 838. 

63. USCA tit 39 § 760. 

64. 34 Op. Atty.-Gen. 83; 29 Op. 


Atty.-Gen. 316. 
29 Op. Atty.-Gen. 316. 


out, provided that no public “funds” 
of the postal savings “shall” be de- 
posited in the continental United 
States, in any bank, except in federal 
reserve banks. In construing this 
statute, the attorney-general declared 
that it did not take effect until after 
a reserve bank has been authorized 
by the comptroller to ‘commence 
business” in the district and the sec- 
retary “shall have officially an- 
nounced” its establishment. 30 Op. 
Atty.-Gen. 304. (2) And that funds 
of the postal savings on deposit else- 
where at the time that the statute 
becomes operative need not be then 
transferred to, and redeposited in, a 
member or reserve bank. 30 Op. At- 
ty.-Gen. 304, 


69. 34 Op. Atty.-Gen. 83. 
70. USCA tit 39 § 759. 

71. 29 Op. Atty.-Gen. 368. 
72. 29 Op. Atty.-Gen. 368, 
73. 29 Op. Atty.-Gen. 420, 
74 USCA tit 39 § 759. 
75.- 30 Op. Atty.-Gen. 162. 
76. 30 Op. Atty.-Gen. 162. 
77. 30 Op. Atty.-Gen. 162. 


§§ 301-307] 


ity.75 

’ [§ 302] F. Security for Postal Savings Funds 
Deposited with Bank. Construing the provision for 
taking security from banks with which postal sav- 
ings funds are deposited,’® it has been held ‘that the 
sufficiency of any bonds offered as security, even if 
they fall within the class prescribed therein, rests 
entirely in the uncontrolled discretion of the board of 
trustees.°° Improvement bonds of a municipality, 
which purport to bind it without any reservation or 
limitation, are public bonds supported by the taxing 
power within the meaning of the statute, and may be 
accepted as security,*®t but improvement bonds which 
are not payable out of the general taxes of a city, 
but merely out of a special fund,®? or public build- 
ing bonds issued by a state and payable out of a trust 
fund which the state is pledged merely to adminis- 
ter,** are not acceptable as security for postal sav- 
ings deposits. 

Ownership of securities. There being no limita- 
tion in the statute as to the ownership of the bonds 
required to be deposited by the bank as security, 
bonds owned by the bank may be given as security.5* 
And, on the other hand, the securities taken by the 
board of trustees need not be the property of the 
bank.8®> A bank may be permitted to pledge with 
the board of trustees bonds loaned to it for that 
purpose,®® provided the board takes them in pledge 
on a valuable consideration with no other notice than 
that they are being used in the exact manner author- 
ized by the owners thereof.** It has been said, how- 
ever, that it would seem advisable that every deposit 
of security to the board of trustees should be made 
by the bank itself, accompanied by assurances from 
the owners of the securities admitting their consent 
to the pledge for the consideration running from the 
government to themselves, namely, the deposit to 
be made by the government at their request at the 
bank in which they are interested.°& 

Title acquired by trusteés. When bonds are trans- 
ferred to the board of trustees by the bank in con- 
sideration of the deposit with the bank for postal 
savings funds, the board acquires a good title there- 
to as pledgee, because the bonds are negotiable in- 
struments, and the board is a purchaser for value 
without notice of any flaw in the title thereto.®® 

[§ 303] G. Keeping Depository Funds Separate 
from Other Funds. By the provisions of the act, 
postal savings depository funds shall be kept sepa- 
rate from other funds by postmasters or other offi- 
cers or employees of the postal service.?® 

[§ 304] H. Interest or Dividends on Deposits. 
The rate of interest on deposits as fixed by statute is 
two per cent per annum.*! Where the statute un- 
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der which a bank holding funds as depositary for 
postal savings funds is incorporated provides that 
the net profits of savings banks shall be distributed 


as dividends among the depositors, but does not au- 


thorize the payment of interest on deposits, such 
bank cannot give dividends in addition to the inter- 
est which it is required to pay on its deposits of 
postal savings funds under the federal statute.®” 

[§ 305] I. Accounting in Division of Postal Sav-~ 
ings. Inasmuch as the statutes require an adminis- 
trative audit, by the several executive departments 
and government establishments of all public accounts 


-pr eliminary to their audit by the general accounting 


office,?? a regulation of the comptroller- general di- 
recting the discontinuance of accounting in the dit 


vision of postal savings is void.®# 


[§ 306] J. Settlement of Accounts of Deceased 
Depositor. Under a provision of the Postal Savings 
Act authorizing the postmaster-general to make rules 
and regulations with respect to the deposit in, and 
withdrawal of moneys from, postal savings deposi- 
tories by the issue of pass books or such other devices 


-as he may adopt as evidence of such deposits or with- 


drawals,®® the postmaster-general is authorized to 
make regulations dispensing with administration 
proceedings in the settlement of accounts of deceased 
depositors in the postal savings system, provided 
such regulations be reasonable, adapted to the discov- 
ery of truth, and based upon the general legal princi- 
ples governing the distribution of decedents’ es- 
tates.°° It would probably be well, however, to have 


.a regulation of this character printed in the pass 


book or otherwise brought to the notice of the de- 
positor, and have the regulation adopted by the board 
of trustees.°? 

[§ 307] K. Accountability of Officers of Depart- 
ment for Postal Savings Funds. As elsewhere shown, 
a postmaster individually,®§ and a postmaster and the 
sureties on his bond,°®® are liable as insurers for pub- 
lic moneys coming into their hands, and by the pro- 
visions of the Postal Act and regulations of the post- 
office department, promulgated in pursuance thereof, 
post officers and other officers of the department and 


their bondsmen are held to the same accountability 


for postal savings funds as for public moneys. And 
the board of trustees has no authority to relieve from 
accountability those responsible for the safe-keeping 
and proper disposition of postal funds.2 Neverthe- 
less, the postmaster-general may relieve postmasters 
having custody of postal savings funds for the loss 
thereof when due to burglary, fire or other unavoid- 
able casualty resulting from no fault or negligence 
on their part;* but not otherwise.* 


78. 29 Op. Atty.-Gen. 82. 29 Op. Atty.-Gen. 546. 3633 

79. USCA tit 39 § To" (the board 83. 29 Op. Atty.-Gen. 451. 94. 34 Op. Atty.-Gen. 83, 
of trustees for the control, supervi- 84. 31 Op. Atty.-Gen. 41. 95. USCA tit 39 § 768. 
sion and administration of funds re- 85. 29 Op. Atty.-Gen. 333; 29 Op. 96. 29 Op. Atty.-Gen. 477. 
ceived as deposits at the postal Sav-| Atty.-Gen. 266. 97, 29 Op. Atty.-Gen. 477. 
ings depository offices shall take 86. 29 Op. Atty.-Gen. 333; 29 Op. 98. S § 31 
from such banks such security in Atty.-Gen. 266. : a : ee supra : 
public bonds or other securities, au- 87. 29 Op. Atty.-Gen: 333 99. See supra §§ 40, 41. 
thorized by Act of Congress or sup- isk Sie CisieoAh ous 1. 33 Op. Atty.-Gen. 526; See 34 
ported by the taxing power, as the 88. 29 Op. Atty.-Gen. 266. Op.) Atty,-Geni> 83) 9/80 (Ce Dhien safe- 
board. may prescribe, approve, and 89. 29 Op. Atty.-Gen. 333. guards provided by law for the pro- 
deem sufficient and necessary to in- 90. USCA tit 39 § 762. See 34 Op.| tection of public moneys, as well as 
sure the safety and prompt payment} Atty.-Gen. 83. pertinent repeal statutes, are made 
of such deposits on demand”’). 91. USCA tit 39 § 757. See 34 Op. | applicable”). 

oo 29 Op. Atty.-Gen. 425. Atty.-Gen. 83. 2. 33 Op. Atty.-Gen. 526. 

29 Op. Atty.-Gen. 546; 29 Op. 92. 29 Op. Atty.-Gen. 513. 3. 383 Op. Atty.-Gen. 526. 

ee -Gen. 425; 29 Op. Atty. -Gen, 3OD. 93. Rev. St. §§ 3622, 3623, 3629, 4 33 Op. Atty.-Gen. 526. 
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*POST-OFFICE ADDRESS.‘ The place at which 


one receives his mail.” 


POSTPONE.* 


To adjourn ;* to delay;° to put off.® 


POST-OFFICE ADDRESS—POTENTIAL 
POTENTIA DEBET SEQUI JUSTITIAM, NON 


ANTECEDERE.?? 


POTENTIA EST DUPLEX, REMOTA ET PRO- 


It is: not synonymous with “suspend.’’? PINQUA; ET POTENTIA REMOTISSIMA ET 


POSTPONEMENT.* 
synonymously with “continuance. 

POST ROAD.!° 

POST ROUTE.‘ 


POT. In mining parlance, a bell-shaped rock in the 
roof of a mine, more or less disconnected from the 


roof.}? 


POTABLE. As a noun, a drink;** something 
As an adjective, drinkable;t® suitable 


drinkable.!4 
for drinking.*® 

‘ Potable liquor.17 

Potable preparation. 


A term that may be used 


999 


Drinkable liquor.*® 
A drinkable preparation ;1® 
a preparation usable as a beverage.”° 

POTATO PLANTER. An implement for plant- 


TUM.?? 


VANA EST QUA NUNQUAM VENIT IN AO- 


POTENTIA INUTILIS FRUSTRA EST.?* 


POTENTIAL.?® 
that may be possible.?® 
In electrical science, the intensity of pressure by 


[6 1] A. Asa Noun. Anything 


which the electricity is caused to pass along a con- 


pressure.?7 


[§ 2] B. As an Adjective. 
dowed with energy adequate to a result;2° existing 
in possibility,?° not in actuality ;** having ‘latent pow- 
er;°2 latent;*? possible as opposed to actual.?* 

Potential existence®® means that the thing may be 


ing seed potatoes and covering them with soil.*+ 


1. “Address” see 1C. J. p 1192. 

2. Peo. v. Newell, 49 Colo. 349, 113 
P 643, 645. 

{a] “Residence address” distin- 
guished.—Peo. v. Newell, 49 Colo. 
349, 113 P 643, 645; Atwood v. Roan, 
26 Nw. Ds.622,. 145, NW 587, 589, 51 
LRANS 597. 

3. See Postponement post. 

4. Peo. v. Nelson, 252 Ill. 
IN LOTT; 1072, 

[a] “Not reached or is  post- 
poned.”—Baxter v. Judge Oakland 
oe Ct., 208 Mich. 600, 175 NW 3887, 

“Adjourn” see 1 C. J. p 1234. 

5. Boies v. Henney, 32 Ill. 130, 146; 
Bisham v. Tucker, 2 N. J. L. 253, 254. 
See Shufelt v. Power, 13 HowPr (N. 
Yi) © 89). :9.0. 

“Delay” see 18 C. J. p 471. 

6. Bisham v. Tucker, 2 N. J. L. 253, 


7. Hull Coal, ete., Co. v. Empire 
SuCOl 1a weed. 2 250, acug se Om 


514, 96 


“Suspend” see [37 Cyc 647]. 
8 See Adjournment 1 C. J. p 1235. 
And see Postpone ante. 
“Indefinite postponement” 
definite 31 C. J. p 416 note 36. 
Postponement of: 
Civil action see Continuances 13 C. J. 
pita: Justices of the Peace §§ 260-— 
Abt eee meeting see Corporations § 


see In- 


Count of votes see Elections § 239. 
Criminal case see Criminal Law §§ 
819-946. 
Debt to prior debt secured by same 
mortgage see Mortgages §§ 441— 
443. 
Election see Elections § 87. 
Blection returns see Elections § 245. 
Execution see Executions §§ 382-412; 
Mortgages § 1789. 
Execution sale see Executions §§ 580-— 
584. 
Foreclosure sale see Mortgages §§ 
1412, 14138, 1822. 
Hearing: f 
Before arbitrators see Arbitration 
and Award § 201. 

By referee see References [34 Cyc 
818]. 

In equity see Hquity § 712, 

Lien to prior lien see Liens §§ 39-42; 
Maritime Liens §§ 92-114; Mechan- 
ics’ Liens §§ 353-406; Mortgages §§ 
444-473. 

Meeting see Counties § 114; Munici- 
pal Corporations §§ 757-761; Parli- 
ee Law § 6; Towns [38 Cyc 
615]. 

Motion see Motions and Orders §§ 
126-129. 

Performance of contract see gener- 
ally Contracts §§ 776-782. 


*By WILLIAM 


Proceedings: 

eA court see Federal Courts 

Ie TA: see Appeal and Error §§ 

On ec her rn Rs new trial see 
New Trial § 2 

Pending. other ae enieny in at- 
tachment suits in justice’s court 
see Justices of the Peace § 185 
note 78 [b]. 

To tale depositions see Depositions 


Right to sue for life insurance see 

Life Insurance § 877. 

Sale: 

In ee a see Sales [35 Cyc 175 et 

seq]. 

By personal representative see Ex- 
reuters and Administrators § 
583. 

Under judicial process, order, or 
decree see Judicial Sales § 27 
text and notes 22-24, § 46. 

are of court see Courts §§ 257-— 
Term of court see Courts § 237. 

9. See 1' Abbott L. D. p 277 [cit 
State v. Underwood, 76 Mo. 630, 639] 
(where the word is given as a defini- 
tion of “continuance’”); Burrill L. D. 
[cit State v. Underwood, supra] 
(where “continuance” in modern prac- 
tice, is defined as “postponement of 
the proceedings in a cause’’). 

[a] Held not to result from stay 
prior to term.—Shufelt v. Power, 13 
HowPr (N. Y.) 89, ‘ 

[b] More strictly applied to con- 
tinuance to another day during same 
term.—State v. Nathaniel, 52 La. Ann. 
558, 562, 26 S 1008 (“We have been 
unable to distinguish, for the pur- 
poses of this case, between the ap- 
plication as made for a ‘postponement’ 
and an application for a ‘continuance.’ 
It is true that the word ‘postpone- 
ment’ is usually preferred, when the 
purpose is to obtain a continuance 
to another day during the term at 
which the case is fixed, rather than to 
a future term; but the terms of the 
District Courts are now continuous, 
and, in this particular case, the post- 
ponement was asked until witnesses, 
not alleged to reside in the parish, or 
State, or elsewhere, and not alleged 
to be obtainable at any time, should 
be summoned, and their attendance 
obtained’). 

“Continuance” see Continuances § 1. 


10. See Post Office § 2 
11. See Post Office § 2. 
12. Alteriac v.. West Pratt Coal 


Co., 161 Ala. 435; 49 S 867. 
13. Standard D. [quot State v. 
Mairs, (Mo. A.) 272 SW 992, 995]. 


14. Standard D. [quot State v. 
Mairs, supra]. 

15. Webster D. [quot State v. 
Mairs, supra]; State v. Bailey, 177 


ductor; also known as electromotive force; tension; 


Efficacious ;7° — en- 


Minn. 500, 225 NW 431; State v. Hig- 
gins, (Mo.) 12 SW (2d) 61, 63; Da- 
vis v. State, 106 Tex. Cr, 425, 292 SW 
1109, 1111; Huddleston v. State, 103 
Tex. Cr. 108, 280 SW 218. 

16. Webster D. [quot State v- 
Mairs, (Mo. A.) 272 SW 992, 995]. 

17. “Giquor”’ see Intoxicating Liq- 
uorss§ st sSLiguors 3% 164 Jn2p L265: 

18. Davis v. State, 106 Tex. Cr. 425, 
292 SW 1109, 1111. 

19. Huddleston v. State, 103 Tex. 
Cr. 108, 280 SW 218. 

20. Huddleston v. State, supra. 

[a] Jamaica ginger as potable 
beverage.—State v. Mairs, (Mo. A.) 
272 SW 992, 995; Davis v. State, 106 
Tex. Cr.425, 292 SW 1109, 1111... “Ja= 
maica ginger” see 33 C. J. p 832. 

21. Century D. 

[a] As tool ‘necessary for 
[the debtor’s] trade or occupation” 
under an exemption statute see Mar- 
tin v. Buswell, 108 Me. 2638, 265, 80 
A 828. 

22. A maxim meaning “Power 
ought to follow, not precede, justice.” 
Peloubet Leg. Max. f 

23. A maxim meaning “Possibili- 
ty is of two kinds, remote and near; 
that which never comes into action 
is a power the most remote and vain.’” 
Black L. D. 


24. A maxim meaning “Useless 
power is vain.” Bouvier L. D. 
25. See Potentially post. 


26. Webster D. [quot Campbell v. 
J. BE. Grant Co., 36 Tex. Civ. A. 641, 

644, 82 SW 794]. 

27. Anglo-American Brush Elec- 
trie Light Corp. v. King, [1892] A. C. 
367, 871. See Peoria Waterworks Co. 
v. Peoria R. Co., 181 Fed. 990, 1001 
(“The greater pressure which sends 
the current out on the circuit over 
the trolley wire and back through the 
rails, ground, and water pipes to the 
dynamo is known as ‘potential’ which 
may be likened to a head of water in 
a dam’’). 

“Constant-potential”’ 
12 C. J. p 649 note 42. 

28. Dickey v. Waldo, 97 Mich, 255, 
261, 56 NW 608, 28 LRA 449. 

29. Dickey v. Waldo, supra. 

30. Webster D. [quot Campbell v 


J. E. Grant Co., 36 Tex. Civ. A. 641, 


644, 82 SW 794]. 
31. Webster Int. D. 
v. Rector, 88 Okl. 12, 210 P 1035, 1037]. 
fa] 


in possibility, not in act.” Dickey v. 


Waldo, 97 Mich. 255, 261, 56 NW 608,. 


23 LRA 449. ; 
32. Dickey v. Waldo, supra. 
33. Webster Int. D. 

v. Rector, 88 Okl. 12, 


1037]. 
Webster Int. D. 
v. Rector, supra]. 
35. _“Existence” see 25 C. J. p 168. 


210 P~ 1035, 
{quot Carter 


> 
QUINBY DE FUNIAK (Post-Office Address—Power Plant inclusive). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and iiote number. 


see Constant. 


[quot Carter 


Similar definition.—‘“Existing 


{quot Carter 


§ 


POTENTIAL—POTIOR EST CONDITIO DEFENDENTIS 


at some future time,*® that is, a thing has a poten- 
tial existence when it is the natural product or 
growth or expected increase of something already 
in existence.** Formerly, at common law, only prop- 
erty actually in existence at the time could be sold 
or mortgaged.*S As trade grew apace this doctrine 
was found to hamper commercial transactions®® and 
means were found to evade or modify it.4° Accord- 
ingly, the courts invented the doctrine of “potential 
existence”*! in order to permit the mortgage or sale 
of property potentially belonging to the mortgagor 
or vendor as an ineldent of other property then in 
existence and actually belonging to him.*? The 
courts are not always in agreement as to when to ap- 
ply the doctrine of potential existence.** 

Potential jurisdiction.t+ The right to exercise ju- 
risdiction which, after valid service of process on the 
parties, gives the court “active” jurisdiction and em- 
powers it to hear the ease and enter a valid judgment 
therein.*® 

Potential mode. In grammar, a verb form denot- 
ing possibility; contingency.*® 

POTENTIAL EXISTENCE.?* 

POTENTIAL JURISDICTION.+*§ 

POTENTIALLY.*® In possibility; not in act; not 
positively; in efficacy; not in actuality.*° 


Potential existence: 46. 
Mortgage of goods having see Chattel 


Mortgages § 45. 47. 


See Orman v. Van Arsdell, 12 
N. M. 344, 78 P 48, 49, 67 LRA 438. 
See Potential § 2. 
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POTENTIAL MODE.*! 

POTENTIAL STOCK.*? 

POTENTIA NON EST NISI AD BONUM.°? 

POTERIT ENIM QUIS REM DARE ET PAR- 
TEM REI RETINERE, VEL PARTEM DE PER- 
TINENTIIS, ET ILLA PARS QUAM RETINENT 
SEMPER CUM EO EST ET SEMPER FUIT.** 

POTESTAS DELEGATA NON POTEST DELE- 
GARI.°*°® 

POTESTAS REGIA EST FACERE JUSTI- 
TIAM.*° 

POTESTAS STRICTE INTERPRETATUR.’? 

POTESTAS SUPREMA SEIPSUM DISSOL- 
VERE POTEST, LIGARE NON POTEST.°° 

POTESTATIVE CONDITION.®® A_ condition 
which makes the execution of an agreement depend 
on an eyent which is in the power of the one or the 
other of the contracting parties to bring about or to 
hinder.®° 

POTEST QUIS RENUNCIARE PRO SE ET SUIS 
JURI QUOD PRO SE INTRODUCTUM EST.°! 

POT HUNTING.®? The killing of birds for profit 
to the hunter.°* 

POTION. Draught, used as a liquid, medicine, or 
dose.°# 

POTIOR EST CONDITIO DEFENDENTIS.® 


ders v. Busch-Everett Co., 138 La. 
1049, 71 S 153, 156]; Owens v. Mus- 
low, 166 La. 423, 117 S 449, 450. See 


Sale of goods having see Sales [35 

Cyc 45]. 

36. Dickey v. Waldo, 97 Mich. 255, 
261, 56 NW 608, 611, 23 LRA 449; 
Campbell v. J. E. Grant Co., 36 Tex. 
Civ. A. 641, 644, 82 SW 794, 796. 

[a] “Actual existence” distin- 
guished.—Dickey v. Waldo, 97 Mich. 
255, 261, 56 NW 608, 23 LRA 449. 

87. See cases infra this note. 

fa] “In the legal sense, things are 
said to have a potential existence 
when they are the natural product or 
expected increase of something al- 
ready belonging to the vendor.” 
Pope Leg. Def. p 1210 [quot Carter v. 
Rector, 88 Okl. 12, 
1037]; Dickey v. Waldo, 97 Mich. 255, 
261, 56 NW 608, 23 LRA 449. 

[b] “By potential existence is 
meant a present interest in property 
of which the thing mortgaged is the 
natural product or growth, as wool 
to be upon sheep or crops upon land 
owned by the mortgagor at the time 
the mortgage is executed.” Barron 
v. San Angelo Nat. Bank, (Tex. Civ. 
A.) 138 SW 142, 144. . 

38. Ludlum ov. Rothschild, 41 
Minn. 218, 43 NW 137, 139. 

39. Barron vy. San Angelo Nat. 
Bank, (Tex. Civ. A.) 138 SW 142, 144. 

40. Ludlum v. Rothschild, 41 
Minn. 218, 43 NW 137, 139; Barron v. 
San Angelo Nat. Bank, (Tex. Civ. A.) 
138 SW 142, 144. 

41. Ludlum v._ Rothschild, 41 
Minn. 218, 48 NW 137, 139; Barron v. 
San Angelo Nat. Bank, (Tex. Civ. A.) 
138 SW 142, 144. 

42, Ludlum vy. Rothschild, 41 
Minn. 218, 221, 48 NW 1387 (“as, for 
instance, crops to be raised on land 
of which he was presently in posses- 
sion’’). 

“Things not yet existing, which 
may be sold, are those which may be 
said to have a potential existence; 
that is, things which are the natural 
product or expected increase of some- 
thing already belonging to the ven- 
dor.” Benjamin Sales § 78 [quot Re- 
gan Vapor-Engine Co. v. Pacific Gas 
Engine Co., 49 Fed. 68, 69, 1 CCA 169]. 

43. Barron v. San Angelo Nat. 
Bank, (Tex. Civ. A.) 1388 SW 142, 144. 

44. “Jurisdiction” see Courts §§ 
13-177; Federal Courts §§ 4-32; Ju- 
risdiction 35 C..J. p 426. 

45. Morgan v. Pennsylvania R. Co., 
148 Va. 272, 188 SE. 566, 567. 


15, 210 P 1035, 


Potential existence: 

Mortgage of goods having see Chattel 
Mortgages § 45. 

Sale of goods having see Sales [35 
Cyc 45]. 


48. See Potential § 2. 
49. See Potential ante. 
50. So defined by Craig see Cole 


v. Kerr, 19 Nebr. 553, 556, 26 NW 598 
Cquot Long v. Hines, 40 Kan. 220, 222, 
19 P 796, 10 AmSR 192; New Lincoln 
Hotel Co. v. Shears, 57 Nebr. 478, 486, 
78 NW 25, 73 AmSR 524, 43 LRA 588]. 


51. See Potential § 2. 
52. See Corporations § 504. 
53. A maxim meaning ‘Power is 


not conferred except for the public 
good.” Peloubet Leg. Max. 

54. A maxim meaning, literally, 
“Hor one shall be able to grant a 
thing, and withhold part of the thing, 
or part from out the appurtenances, 
and that part which he withholds is 
always with him and always was.” 
See Coke Litt. p 47a [quot Engel v. 
Ayer, 85 Me. 448, 454, 27 A 352 (read- 
ing “pertinentis” for ‘‘pertinentiis”) ; 
Hammond v. Woodman, 41 Me. 177, 
193, 66 AmD 219 (omitting “de” be- 
fore “‘pertinentiis”), and cit Greenleaf 
v. Birth, 6 Pet.’ (U. S.) 302, 310, 9 L. 
ed. 132 (where, however, the maxim 
was rendered: “Si quis rem dat et 
partem retinet, illa pars, quam reti- 


net, semper cum eo est, et semper 
fuit’’)]. 
[a] It expresses the idea that the 


operation of an exception is to re- 
tain in the grantor some portion of 
his former estate, and whatever is 
thus excepted or taken out of the 
grant remains in him as of his former 
title. See Engel v. Ayer, 85 Me. 448, 
453, 27 A 352 (where the maxim was 
applied in distinguishing between the 
nature of an exception and that of a 
reservation). 

55. See Delegata Potestas Non Po- 
test Delegari 18 C. J. p 471. 

56. A maxim meaning “The power 
of the crown consists in the power 
to do justice.” Morgan Leg. Max. 

57. A maxim meaning “A power is 
strictly interpreted.” Black L. D. [cit 
Jenkins Cent. p 17 case 29 in margin]. 

58. A maxim meaning “Supreme 
power can dissolve, but cannot bind 
itself.” Peloubet Leg. Max. 

59. “Condition” see 12 C. J. p 398; 
Contracts §§ 531-535. 

60. Civ. Code art 2024 [quot Saun- 


Caddo Oil, ete., Co. v. Producers’ Oil 
Co., 134 La. 701, 64*S 684, 688. 

[a] Obligation based on potesta- 
tive condition as “null.’—“‘Every ob- 
ligation is null, that has. been con- 
tracted, on a potestative condition, on 
the part of him who binds himself.’ 
Civ. Code art 2034 [quot Saunders v. 
Busch-Everett Co., 138 La. 1049, 1058, 
71 S 153]. (2) This has been con- 
strued to mean that such an obliga- 
tion is “‘voidable” if the nullity be set 
up seasonably. Owens v. Muslow, 166 
La. 423, 117 S 449, 450. (8) Accord- 
ingly, a contractee who has received 
full consideration cannot have a con- 
tract annulled, even if the condition 
is potestative. Busch-Everett Co. v. 
Vivian Oil Co., 128 La. 886, 892, 55 S 
564 [cit Caddo Oil, ete., Co. v. Produc- 
ers’ Oil Co., 134 La. 701, 64 S 684, 686]. 
(4) And as to part of a contract 
which has been performed the potes- 
tative condition is of no,avail to an- 
nul it. Caddo Oil, ete., Co. v. Pro- 
ducers’ Oil Co., supra. 

61. A maxim meaning “One may 
relinquish for himself and his heirs 
a right which was introduced for his 
own benefit.’”” Black L. D. 

62. “Hunting” see Hunt 30 C. J. p 
476 text and notes 27, 28. 

63. Peo. v. Clair, 221 N. Y. 108, 116 
NE 868, 869, LRA1917F 766. 

64 Webster D. [quot Runnels v. 
a 45 Tex. Cr. 446, 448, 77 SW 


“Noxious potion or substance” see 
Noxious 46 C. J. p 633 note 3 

65. A maxim meaning “The condi- 
tion of a defendant is the better one.” 
Burrill L. D. 

[a] Applied in: 
State Pawners Soc., 
232; Auxer -v. 


Mills v. First 
L922 TCA 3 1 
Liewellyn, 142 Ill. A. 
265, 269, 271; Foye v. Southard, 64 
Me. 389, 399; Kendrick v. Crowell, 38 
Me. 42, 44; Marks v. Hapgood, 24 Me. 
407, 410; Agricultural Bank v. Burr, 
24 Me. 256, 270; Hannan vy. Hannan, 
123 Mass. 441, 448, 25 Am. Rep. 121; 
Cranson v. Goss, 107 Mass. 439, 440, 


9 AmR 45; Williams v. Ingell, 21 
Pick. (Mass.) 288, 289; Harwood v. 
Knapper, 50 Mo. 456, 458; Hintze v. 


Taylor, 67 N.' J. Li. 239, 241, 30 A551; 
Dressel v. Hanser, 101 Mise. 574, 168 
NYS 542, 544; Stewart v. Smithson, 
1 Hilt. (N. Y.) 119, 121; Lennig’s Es- 
tate, 6 Pa. Dist. 249,'252; Frick .v. 
Hammond, 3 PaLJ 418, 414; Lewis v. 
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POTIOR EST CONDITIO POSSIDENTIS.** 

POTIUS EST PETERE FONTES.* 

POTTERY. A term applied to wares, of various 
designs and uses, composed of a base of plastic clay 
given form by the manipulation of the potter and 
fixed in that form and glazed by firing in a furnace.®® 

POTTERY BUILDING.*?® 

POTTERY BUSINESS.7° 

POTTERY PLANT."! 

POTT’S FRACTURE.’? As usually defined, 
breaking of one bone between the knee and ankle 
joints and the disclocation of the other;*® a frac- 
ture of the lower part of the fibula, accompanied with 
injury to the ankle joint, so that the foot is dislocated 
outward.‘ 4 

POULTRY. A generic word,’® and meaning do- 
mestic fowls reared for the table, or for their eggs 
or feathers, such as cocks and hens, capons, turkeys, 
ducks, and geese."® 


An inclosed piece of land, secured by a firm struc- 
ture of stone or of posts or timber placed in the 
eround;?® an inclosure for the temporary confine- 
ment of stray animals;‘® a place for impounding 
stray animals;®® a place, inclosed by public author- 


ity, for the temporary detention of stray animals ;%1- 


a place where animals which may be impounded are 
confined, kept, and fed.*? 

[§ 2] B. As a Unit of Weight.°? The designation 
of a unit of weight in the system in most common 
use in this country.*4 

[§ 3] C. Asa Value. A definite quantity of gold 
with a mark upon it to determine its weight and 
fineness;®° a foreign gold coin, commonly denom- 
inated a “sovereign.”’® 

POUNDAGE. Anciently, in English law, a duty 
imposed ad valorem at the rate of twelve pence per 
pound on all merchandise whatever (other than wine) 
imported and exported.®? 


POUND.’ [§ 1] A. As a Place of Detention. 

Baker, 31 WklyNC (Pa.) 228, 224; 70. See Pottery ante note 68 [hb]. 81. Bouvier L. D. [quot Chenango 
Coon v. Reed, 2 WklyNC (Pa.) 159; 71. See Plant 48 C. J. p 1222 text | County Humane Soc. y. Polmatier, 
Harrington v. Grant, 54 Vt. 236, 239; | and note 30. 188 App. Div. 419, 177 NYS 101, 103]. 
Smith v. Bromley, 2 Dougl. 696, 697, 72. “Fracture” see 26 C. J. p 1004. 82. See Animals § 663. 

99 Reprint 441 [quot White v. Frank- “Compound fracture” see 12 C. J. 83. See generally Weights and 
lin Bank, 22 Pick. (Mass.) 181, 187;]|p 303. Measures [40 Cyc 879]. 

Trebilecock v. Walsh, 21 Ont. A. 55, 73. Peterson v. Modern Brother- 84 Ellsworth v. Knowles, 8 Cal. 


65]; Jones v. Barkley, 2 Dougl. 684, 
99 Reprint 434 [cit White v. Frank- 
lin Bank, supra]; Gray v. Whitman, 
SNe Seb 7 158. 

[a] Held inapplicable (1) in case 
of money wrongfully paid by mistake 
(Frontier Bank -v. Morse, 22 Me. 88, 
89, 38 AmD 284); (2) also where 
parties are not in pari delicto (White 
v. Franklin Bank, 22 Pick. (Mass.) 


NW 289, 67 LRA 
ever, the term was 


2 inches above the 
is known as the 
ess’ ’’). 

74. Webster 
Marchand v. Bellin 


181, 186. See also Holman v. Johnson, | NW_ 1033, 1034], ; 
Cowp. 341, 343 [cit Hope v. Linden]. 75. Wolcott v. Stickles, 85, Conn. 
Park Blood Horse Assoc., 58 N. J. L. | 322, 82 A 572, 573. 
627, 631, 34 A 1070, 55 AmSR 614]). 76. Webster New 
66. A maxim meaning “Better is | Bartels v. State, 91 
the condition of the possessor.” Bou- | 717, 718]. 
vier L. D. [a] 
[a] Applied in: Bar Harbor First | fowls, generally 


Nat. Bank v. Kingsley, 84 Me. 111, 
113, 24 A 794; Magoun v. Lapham, 21 
Pick. (Mass.) 135, 140; Greenwood v. 
Curtis, 6 Mass. 358, 381, 4 AmD 145; 
Gates v. Winslow, 1 Mass. 65, 66 [cit 
Pearson v. Lord, 6 Mass. 81, 84]; 
Clare v. Lamb, L. R. 10 C. P. 334, 341; 
Mast India ;Cojiwa ‘Lritton,. 3 +Briéce €. 
280, 289, 10. HCL 134, 107 Reprint 
738; Norwich v. Norfolk R. Co., 4 EH. 
&) Bi (897,, 4438, 820 WEL: 39% 1.30 
EngL&Hq 120, 119 Reprint 143; Munt 
v. Stokes; 4 T. RR: 561, 564, 100 Re- 
print 1176 [cit Pearson v. Lord, 6 [a] 
Mass. 81, 84]; Mott v. Feenor, 10 N. 


or feathers, 
and turkeys.” 


82. A 572]. > 
[b] As 
meaning of statute 
glary see State v. 
215, 91 SW. 939,94 


SilZ v..U.. S57 167, 


Bartels v. State, 91 


hood of America, 125 Iowa 562, 101 


ticular case by testifying physicians, 
to “the breaking of the fibula 1% to 


New Int. D. 
, 158 Wis. 184, 147 


Similar definition.—‘‘Domeéstic 


reared for the table, or for their eggs 
as hens, 
Standard D. 
Wolcott v. Stickles, 85 Conn. 322, 325, 


“valuable things’ within 


[c] Guinea fowl and turkeys as 
“poultry” under a tariff act when not 
shown to be in fact wild birds see 


178 Wed. 2738,.101 CCA 537]. 
Pigeons included in term.—- 


A. 630, 97 P. 690, 692. 
“Per pound” see Per § 4 text and 
note 66. 


631 (where, how- 
applied in the par- 


[b] Kilo” (kilogram) distin- 

guished,—Ellsworth v. Knowles, 8 

joint, and of what | Cal. A. 630, 97 P 690, 692. “Kilo” and 
‘malleolus proc- | “kilogram” see 35 GC. J. p 913. 

85. See Borie v. Trott, 5 Phila. 


(Pa.) 366, 4038, 404 (where the above 
definition was quoted as that of Sir 
Robert Peel, and the following com- 
ment added: “Many pages have been 
written to controvert this definition 
and to prove that a pound is a mere 
abstraction—something like a mathe- 
matical point, without length, 
breadth, or thickness. But common 
sense, I think, vindicates Sir Robert 
Peel. A standard measure must be 
some actual length or capacity—a 
standard weight some actual weight. 
How else can other weights and meas- 
ures be compared with it? This is 
the object of a standard. Soa stand- 
dealing with bur-|ard of value must be some actual val- 
a Guste, 193 Mo. | ue’). 
: 86. 


[quot 


InterDe . fqu0t 


Nebr. 575, 186 NW 


or collectively, 
ducks, geese, 
[quot 


Curtis v. Leavitt, 17 Barb. (N. 
Y.) 309, 324. 

[a] British sovereign, a coin rep- 
resenting a pound sterling (1) is 
equivalent to about four dollars and 
eighty-seven cents according to the 


Fed. 686, 687. [aff 


Nebr. 575, 1836 NW 


J Schermerhorn v. Talman, 14 N. Y. 93, 
Sai, 888). Day v. Day, 17 Ont. A.) 717, 718; Com, 'v. Lewis, 25 WklyNC|135. (2) As equivalent to. twenty= 
[bp] Applied where both parties (Pa.) 4382, 4383 (“Although pigeons] four shillings or four dollars and 


are negligent.—Snow v. Peacock, 3 
Bing. 406, 411, 11 BCL 201, 130 Re- 
print 569. 

[c] Potior est conditio possiden- 
tis, et defendentis see Union Bridge 
Con Vv. Troy, éte., R. Co., 7 ans) (GN: 
Y.) 240, 247; Campbell v. Campbell, 
7 Cl. & F. 166, 181, 7.Reprint 1030, 
Macl. & R. 387, -9 Reprint 142. 

67. A maxim meaning “It is bet- 
ter to seek the sources.” See Bourke 


the domestic birds 


see 48 C. J. p 1180. 


“Fowl” see 26 C. 


as poultry dressed 


v. Granberry, Gilm. (21 Va.) 16, 25, 77. 

9 AmD 589. ; f 78. Wooley v. 
68. Trenton Potteries Co. v. Oli-] (Mass.) 305, 308. 

phant, 456 ON. J. ha!’ 680,5 709)" 397A [a] 

923. 


fa] “Known as the Pottery build- 
ing,” a phrase in a fire policy, does not | jt, 
in itself, without further evidence, in- 
dicate an intention to include a build- 
ing partly used as a pottery along 
with one adjoining and wholly so 
used. Forbes v. American Ins, Co., 
164 Mass. 402, 405, 41 NE 656. 

[b] “Pottery business.’’—Trenton 
Potteries Co. v.:Oliphant, 56 N. J. Eq. 
680, 711, 39 A 9238. 

69. See Pottery ante note 68 [a]. 


open overhead, 
that is, close. 
p La. 

79. New Int. 
tier, 188-App. Div. 
103] 


80. Wooley  v. 
(Mass.) 305, 308. 
Impounding of 


belong to the class of animals fere 
nature, they are so nearly allied to 


ander the subject ‘poultry’ in the En- 
cyclopedia Britannica’). 


“Chickens” distinguished see 11 C. 
J. p 749 note 48 [a] 


Meat of poultry in tins not dutiable 


ties § 36 note 76 [a] (4), (5). 
See Animals §§ 663-667. 


Pound-covert—pound-overt.— 
A pound (parcus, which signifies any 
inclosure) is either 


3 Blackstone Comm. 
And see Coke Litt. p 47b. 

Eincyec. 
ango County Humane Soc. v. Polma- 


feasant see Animals §§ 407-449. 


eighty cents currency of Newfound- 
land see Adams vy. Harvey, 9 New- 
foundl. 6, 12 [aff Hunt v. Harvey, 8 
Newfoundl. 314, 320]. 

[b] “A note payable in pounds 
sterling, or British sovereigns is pay- 
able in ‘money’ just as much and as 
certainly as if it was payable in dol- 
lars. The case is different from a 
note made payable in ‘currency,’ 
which may be ‘money’ only conven- 
tionally, but not legally. But where 
a note is made payable in a particu- 
lar denomination of foreign money, 
as pounds sterling, it is payable in 
money the same as if it was payable 
in a denomination of domestic mon- 
ey.” King v. Hamilton, 12 Fed. 478, 
479, 8 Sawy. 167. 

87. Washington yv. Barnes, 6 D. C. 
230, 231 (“Tonnage and poundage 
were ancient duties levied upon every 
ton of wine and ton of other goods 
imported and exported, and were the 
origin of customs. They commenced 


as to be included 


“Pigeon” 
J. p 1003. 
see Customs Du- 


Groton, 2 Cush. 


pound-overt, that 
or pound-covert, 


[quot Chen- 
SO LTTOINIS 1015, 


Groton, 2 Cush.]|in Hngland about the 2ist of Edward 
III (1346). They were granted to the 
animals damage} kings of Mngland for life, beginning 


with Edward IV. At the beginning of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


standard fixed by 4 U. S. St. at L. 700. ° 


# 
a 


In practice, the amount allowed to the sheriff or 
other officer for commissions on the money made by 


‘virtue of an execution.’§ 
POUND BREACH.®® 
POUNDKEEPER. 


over 


POUR AUTRE VIE or PUR AUTRE VIE.?# 

POURPRESTURE or PURPRESTURE. Derived 
from “pourprise,”®> and meaning the wrongful in- 
property, or the encroaching or 
taking to oneself that which ought to be in common.?® 
A close or inclosure.®§ 


elosure of another’s 


POURPRISE.°’ 


his reign, Charles First gave great 
offense by levying them on his own 
responsibility. They ceased in 1789 
(Hayden’s Dic. of Dates). Black- 
stone says: ‘Tonnage was a duty up- 
on all wine imported over and above 
the prisage and butterage aforesaid. 
Poundage was a duty imposed ad 
valorem at the rate of 12d per pound 
on all other merchandise whatever.’ 
But he adds, these distinctions are 
now ina manner forgotten, except. by 
the officers immediately concerned in 
this department; their produce being 
in effect blended together under the 
first denomination of customs (1 
Com., 315). Worcester, quoting the 
Quarterly Review, says: ‘The custom 
house duties, or, as they are called, 
tonnage and poundage, has, since the 
time of Henry VI, been granted to 
successive sovereigns for life. The 
ancient meaning, therefore, of duty 
of tonnage which applied only to 
wines imported according to a certain 
rate per ton at the time of the for- 
mation of our Constitution had been 
lost, and a duty on wines by the ton 
was no longer designated specially by 
that term, but as Blackstone. says, 
had become blended with poundage, 
under the first denomination of the 
customs’ ” 

88. Bouvier L. D. [quot Bowe v. 
Campbell,. 2. NYCivProc 232, 234]. 
See Major v. International Coal Co., 
76 Oh. St. 200, 81 NE 240, 242. 

Not chargeable to attorney unless 
paid him by defendant see Attorney 
and Client § 113. 

Right of officer to commission upon 
money realized by reason of execu- 
tion see Sheriffs and Constables [35 
Cye 1572]. 

Sheriff’s commissions as costs see 
Costs §§ 240, 335 

89. See Animals §§ 677-684. 

90. See Pound § 1. 

Poundkeeper: 

Appointment of see Animals § 668. 
Duties of see Animals §§ 669-671. 
Duty of impounder to give notice to 

see Animals § 639. 

Liabilities of see Animals § 675. 
Rights of see iy aoaels §§ 672-674. 

91. Black D. 

92.) Mox iv: Eee sattell: 95 App. Div. 
410, 88 NYS 676, 679. 

[a] “Horse power” distinguished. 
. —Fox v. Coggeshall, 95 App. Div. 410, 
88 NYS 676, 679. 

93. Century D. 

[a] “Poured out or otherwise de- 
stroyed.’”—Wrench vy. State, 198 Ind. 
61, 152 NE 274, 276. 

94. See Bstates § 66 

95. Coke Litt. p 277d. [quot State 
v. Kean, 69 N..H. 122, 125, 45 A .256, 
48 LRA 102]. 


“Pourprise”’ see post. 


96. 4 Blackstone Comm. p 167 [cit 
Burrill L. D.]. 
[a] For example, where there isa 


house erected or an inclosure made 
upon any part of the king’s demesnes 
or of a highway or common street or 
public water or such like public 
things it is properly called a purpres- 
ture. 4 Blackstone Comm. p 467 


An officer charged with the 
care of a pound,®® and of animals confined there.®+ 
POUND PRESSURE. Applied to steam, the qual- 
ity or pressure at which it is delivered.?2 
POUR. To cause to flow or stream, as a liquid or 
granular substance, either out of a vessel or into 


POUNDAGE—POWER 


POVERTY.°° 


for costs. 


stance.* 
powder.® 
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The quality or state of being poor 


or indigent; want or scarcity of means or sustenance; 
indigenee; need. 

POVERTY AFFIDAVIT.? 
affidavit made by way of excuse from giving security 


A term applied to an 


POWDER. A mass of fine particles of any sub- 
In particular, the word may designate gun- 


POWDERED FOIL. Foil which has been reduced 


to a powder, rather than foil which has been pow- 


to a powder.7 


POWER.?® 


[quot State v. Kean, 69 N. H. 122, 125, 
45 A 256, 48 LRA 102]. 

[b] Applied to rivers as _ state 
highways.—Atty.-Gen. v. Eau Claire, 
37 Wis. 400, 447 [quot In re Pierce, 
44 Wis. 411, 434 (‘An unauthorized 
encroachment upon any of them isa 
violation of the duty assumed by the 
state, in its aggregate and sovereign 
character, to keep them forever open. 
Every such encroachment is a pour- 
presture, which concerns the sov- 
ereign prerogative of the state, and 
the prerogative jurisdiction of this 
Court’) ]- 

97. See Pourpresture ante. 

98. See Coke Litt. p 277b [quot 
State v. Kean, 69 N. H. 122, 125, 45 A 
256, 48 LRA 102]. 

“Close” see 11 C. J. p 917. 

“Inclosure” see 31 C. J. p 394. 

99. Poverty: 

In general see Paupers 48 C. J. p 422. 
As affecting: 

Competency to serve in fiduciary 
capacity see Hxecutors and Ad- 
ministrators §§ 74, 119; Guard- 
ian:and Ward § 40. 

Reality of consent to contract see 
Contracts § 337. 

As ground for security of costs see 

Costs § 478. r 
Of party to divorce see generally Di- 

vorce §§ 494-769. 

Relief of as charitable purpose see 

Charities §§ 19, 41. 

if Webster Int. D. And see Poor 
ante. 

[a] Degrees of poverty should not 
be considered in construing a bequest 
for “poor” relations. McNeilledge v. 
Galbraith, 8 Serg. & R. (Pa.) 43, 45, 
11, AmD, 572. 

“Insolvency” not synonymous see 
Insolvency § 1 note 7 [c]. 

- see Poverty ante. 

“Affidavit” see Affidavits § 1. 

3. Cole v. Hoeburg, 36 Kan. 263, 
264, 13 P 275. See also Costs § 581 
et seq. 

4 Blankenship v. Com., 66 SW 994, 
Soon u2e yaa. WOO: 

“Giant powder” see 28 C. J. p 616. 

5. See Blankenship v. Com., 66 SW 
994, 995, 23 KyL 1995 (where an al- 
legation of shooting with 
and leaden balls’ was held sufficient 
for the purposes of indictment for 
murder committed by means of shoot- 
ing without stating the kind of weap- 
on \used): 

“Gunpowder” see 28 C. J. p 1321. 
oo Grauert v. U. S., 15 Cust. A. 271, 

“Pinfoil” see [38 Cyc 335]. 

To GVAUelte Viel Winn Ss, Lom CUS Eye AS 
271, 274. 

8. Century D. And see U. S. v. 
Borgfeldt, 153 Fed. 480, 481, 482. 

[a] “Brush” distinguished.—uU. S. 
v. Borgfeldt, 153 Fed. 480, 481. 

9. See. Powers post. 

Power or powers: 

Abstract see 1 C. J. p 364 note 54 


a]. 

And duties of corporate officers and 
agents see Corporations §§ 1841- 
2072; Banks and Banking §§ 130- 
165. 


‘powder |! 


dered with any substanece.® 


POWDERED TIN. Tin which has been reduced 


POWDER PUFF. A soft feathery ball, as of 
swansdown, by which powder is applied to the skin.® 
The ability to act, regarded as latent 


Ap poitns see Appointing Power 4 C. 
p 
ape see Banks and Banking § 


Beneficial see 7 C. J. p 1046 note 19. 

Chancery of visitation over private 
school see Schools and School Dis- 
tricts: [35 Cye 814], 

Commercial see Commercial Power 
L25C) Sc plan 

omer ae see Corporations §§ 2074— 


Delegated see Delegate 18 C. J. p 472 
note-96 [al]. 

Delegation of see Constitutional Law 
§§ 323-374; Delegation 18 C. J. p 
472 text and notes 2, 3. 

Discretionary see 18 C. J. p 1138 text 
and notes 89-93. 

Distribution of _governmental 
Constitutional Law §§ 234-411. 

Executive see Constitutional Law §8§ 
401-411; Executive 23 C. J. p 982 
note 12 [c]; Ministerial § 10. : 

Exercise of by municipal corporation 
one Municipal Corporations §§ 212- 

Express see Corporations § 2083; Mu- 
nicipal Corporations §§ 189, 2123; 
Powers § 14; Wills pee Cye’ 1821]. 

General see Powers § 6 

Implied see Constitutional Law § 73; 
Corporations §§ 2084-2092; Munici-. 
pal Corporations §§ 190, 2124; Pow- 
ers § 14; Wills [40 Cyc 1821]. 

Incidental see 31 C. J. p 392 text and 
notes 45-47. 

Inherent see 31 C. J. p 1197 text and 
notes 53-55; Municipal Corpora- 
tions § 188. 

Judicial see conet teat cuak Law §8§ 

375-400; Judicial § 

ie eae see 35 C.J. 
al. 

Legislative see Constitutional Law 
§§ 237-374; Legislative 86 C. J. p 
986 text and notes 73-82. 

Br ro Giga see Ministerial § 10. 


see 


= 124 note 9 


Agent generally see Agency §§ 198— 


se ee ee see Army and Navy 

Assignee see Assignment for Ben- 
efit of Creditors §§ 316-321; In- 
solvency §§ 125-137. 

seo ciation see Associations §§ 30-— 


Congress: 
In sener see United States [39 
Cyc 697]. 
To regulate commerce see Com- 
merce §§ 6-9, 13-15. 
County to: 
Borrow money see Counties §§ 
277-282. 
Contract see Counties §§ 231-241, 
Soanhy, board see Counties §§ 102— 


County officers and agents. see 
Counties §§ 177-183 
Court: 


ae general see Courts §§ 13-177. 


Order sale of ward’s property 
see Guardian and Ward 8§ 
287-290. 

Punish for contempt see Con- 
tempt §§ 62-79. 
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or inherent;!° an ability to do;1! capacity for ae- 
tion or performance ;'? the capacity to be acted upon 
in some particular manner;'® the faculty of doing 
14 the right, 
Also, frequently 


or performing something 
faculty of doing 
synonymous with 
“Ser ouh tess 


something: ney 
“authority ; en26 


Of—Continued: 
Court—Continued: 
To—Continued: 
Sentence see Criminal Law §&§ 
3004-3040. 
Suspend execution of sentence 
see Criminal Law §§ 3139- 
314 


Suspend pronouncement of sen- 
tence see Criminal Law §8§ 
3041-3050. 

Court commissioners see §§ 4-8. 
Guardian generally see Guardian 
and Ward §§ 171-285 
Husband generally as to wife’s sep- 
arate estate see Husband and 
Wife §§ 512-538. 
Infant see Infants §§ 25, 148. 
Judge: 
In general see Judges §§ 79-106. 
To punish for contempt see Con- 
tempt §§- 72-73. 
Justice of the peace: 
In general as Justices of the 


Peace §§ 25 
To punish for Cont sibs see Con- 
tempt § 6 


Marriéd eat see generally Hus- 
band and Wife §§ 321-423. 

Militia officer see Militia § 39. 

Municipal corporation: 

In general see Municipal Corpo- 
rations §§ 193-199. 

To borrow money see Municipal 
Corporations §§ 4030-4088. 

To contract see Municipal Cor- 
porations §§ 2120-2259. 

. Municipal officers, agents, and em- 
ployees see Municipal Corpora- 
tions §§ 1186-1192, 1254, 1260, 

\ 1278, 1310, 1334, 1456, 1459, 1521, 
1537, 1538, 1556, 1564, 1569; 1587. 

Naval officers see Army and Navy § 
ES 

Officers, agents, and committees of 
association see Association §§ 
53-58. 

Officers, agents, and employees of 
United States see* United States 
[39 Cyc 706]. 

Officers and agents of a state see 
States [36 Cyc 865] 

Officers of a town see Towns [38 
Cye, 627]. 

Parent see generally Parent and 
Child 46 C. J. p 1214. 

Partnership see Partnership §8§ 
147-208. 

Personal representative see Execu- 
tors and Administrators §§ 386- 


401. 
Pilot see Pilots § 64. 
President of United States see 


United States [39 Cye 701]. 
Public officer generally see Officers 


§§ 233-364 
Receiver see Receivers [34 Cye 242 
et seq]: 
re a see References [34 Cyc 
4]. 
Referee in bankruptcy see Bank- 


ruptey § 314. 

Sale see Powers §§ 65-79. 
State: 

In general see Constitutional 
Law 12 C. J. p 653; States [36 
Cye 820]. 

To borrow money see States [36 
Cyc 882]. 

aur pect see States [386 Cyc 

To regulate commerce see Com- 
merce §§ 10-15. 


Town to: 
Borrow money see Towns [38 
: Cyc 642]. 


Contract see Towns [388 Cye 636]. 
Trustee see Insolvency §§ 125-137; 
Trusts, [39 Cyc 290 et seq]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


As generally iihderstood: the word im- 


POWER 


Phrases: 


‘ability, or 


cise’ ie 
“jurisdiction 371% 


Of—Continued: 

United States: 

In general see United States [39 
Cyicn 69 3:1. : 
To borrow money see United 

States [39 Cyc 748]. 

United States commissioner see 
United States Commissioners [39 
Cye: 793). 

Particular see Powers §§ 6-12. . 

Particular of municipal corporation 
a Municipal Corporations §§ 327- 
60 


Police see Constitutional Law §§ 412- 
43; Municipal Corporations §§ 
200-211; Police Power and cross 
references thereunder. 

Political see Political ante. 

Special see Powers § 6. 

aa see Taxation [37 Cyc 715 et 
are 


Sep poiie or employ municipal 
agents and employees see Munici- 
pal Corporations §§ 1616-1628. 

Control and regulate banks see 
Banks and Banking §§ 10, 11. 

Create, organize, abolish, consoli- 
date, and transfer courts see 
Courts §§ 178-201. 

ijeengs or tax see Licenses §§-10- 


Naturalize see Aliens § 130. 

Pardon see Pardons §§ 7-22. 

Punish for contempt see Contempt 
§§ 62-79. 

Regulate see [34 Cye 1029 note 51]. 

aa commerce see Commerce 

Remove county seat see Counties 
§$ 66-68. 

Revoke marriage settlement see 
Husband and Wife § 221 text and 
notes 51-55. 

Sell property of bankrupt see Bank- 
ruptcy § 357. 

Visitaiera. see Visitorial Power [40 
ye 

Water see Water-Power [40 Cye 539]. 
[a] “Franchise” distinguished.— 

Crawford Blectriec Co. v. Knox Coun- 

ty Power Co., 110 Me. 285, 86 A 119, 

121, AnnCas1914C 933. See Franchis- 

es §§ 1-4. 

10. Webster D. [quot Bradley v. 
State, 111 Ga. 168, 36 SE 630, 78 Am 
SRW LST ny O0ME VARIO 9 Lilt 

11... Remington v. Peckham, 10 R. 
eee OO OO ae 

12. Webster D. [quot Bradley v. 
State, 111 Ga. 168, 36 SE 630, 78 Am 
SR 157, 50 LRA 691]. 

13. Worcester D. [quot Freligh v. 
Saugerties, 24 NYS 182]. 

14. Webster D. [quot Bradley v. 
State, 111 Ga. 168, 36 SE 630, 78 Am 
SR 157, 50 LRA 691]. 

15. Bouvier L. D. [quot supra]. 

16. State v. Natrona County Fight 

Judicial Dist. Ct., 33 Wyo. 281, 288 P 
545, 548. 
[a] “Authority” as applied to ex- 
ecutive officers seems to be a con- 
vertible term with “power.” New- 
burn v. Durham, 10 Tex. Civ. A. 655, 
et 32 SW 112.'. See also, 6 Cy Rp 
17. Wee v. State, 143 Ala. 93, 39 S 
366, 867 (as referring to certain ju- 
dicial officers rather than to’ any 
court). 

“Jurisdiction” ey Seow ee §$§ 13-26; 
Jurisdiction 35 C. J. 42 

18. State v. ga tdonn, ened Hight 
Ue Dist. Ct.; 38 Wyo. 281, 238 P 
[a] Practically no distinction in 
law.—‘“‘The distinction between pow- 
er and right, whatever may be its 
value in ethics, in law is very shad- 


plies “responsibility.”1® The word also means energy 
developed by machinery; 329 a force.?1 

“All powers of local self-government, 
“do all in his power,”’?* “exclusive power,”’?* “exer- 
corporate powers, 725 “exercise or at- 
tempt to exercise any power,”?® “full power,”?? “gov- 
ernmental power,”?* “military or usurped power, 


9922: 


3999 


owy and unsubstantial. He who has. 


legal power to do anything has the- 


legal right,” Kane v: Com., 89 Pa. 
522, 525, 38 AmR 787 [quot State v. 
Koch, 33 Mont. 490, 85 P 272, 274, 8 
AnnCas 804]. Compare Bissell v. 
Michigan Southern, ete., R. Co., 22 N. 
Y. 258, 264 [quot Harris v. Independ- 
ence Gas Co., 76 Kan. 750, 92 P 1123, 


1125, 18 LRANS 1171] (where it was . 


sai “The distinction between power 
and right is no more to be lost sight 
of in respect to artificial than in re- 
spect to natural persons’’). 

[b] Used in same sense as “right.’* 
—Rapalje & L. L. D. [quot Freligh v. 
Saugerties, 24 NYS 182]; Matter of 
Lanes etc., R. Co., 68 Hun 252, 22 NYS. 

[ce] As used in statutory phrase 
“with power to attach’ means “the 


right.” Cole v. Cole, 113 Me, 358, 94 
TERA ae 
{d] Importing imperfect right, 


and distinguishable from complete 
lawful authority as used in an act 
of congress see Pollard v. Kibbe, 14 
Pet. "CU Sito De ss O64, . oc 008 LO Emons 
490 [rey 9 Port. (Ala.) 713, 713]. 

“Right” see [34 Cyc 1762]. 

19. Rosaly v. Peo., 16 Porto Rice 
481, 486. 

“Responsibility” see [34 Cyc 1675]. 

20. Menke v. Hauber, 99 Kan. 171, 
160 P 1017, 1018. 

[a] As manufactured product.— 
Where articles of incorporation re- 
cited that the objects and purposes 
are to procure reservoirs “for the 
storage and use of water for power 

- manufacturing, and, other bene- 
ficial uses and purposes,” the court 
said: “The word ‘power’ as used in 
the articles of incorporation and pe- 
tition, clearly means a manufactured 
product—the produce of a manufac- 
turing establishment.’”’ Denver Pow- 
er, etc., Co. v. Denver, etc., R. Co., 30 
Colo. 204, 208, 69 P 568, 60 LRA 383. 

[b] “Steam” distinguished.—Reyn- 
olds v. Washington Real Est. Co., 23 
Ry TALS SON AS Oe tL Os 

[c] “Creation, transmission and 
utilization of power.”—HEconomic 
Power, etc., Co. v. Buffalo, 195 N.Y. 
286, 88 NE 389, 395. 

21. Slatersville Finishing Co. 
Greene, 40 R. I. 410, 101 A 226, 295 
LRAI917F 585. 

“Force” sée'26 COT. 'p 79 

22. State v. Lynch, Rs Oh. Staiints 
97, 102 NE 670, 48 LRANS 720, Ann 
Cas1914D 949 [auot Billings v. Cleve- 
land R. Co.,.92 Oh. St: 478) 117 NE 
155, 156]. (“They are such powers 
of government as, in view of their 
nature and the field of their opera- 
tion, are local and municipal in char- 


acter’’). 
; tae See Do 19 C. J. p 879 note 26 
ale 

24. See Exclusive 23 C. J. p 275 
note 62. 

25. See Exercise 25 C. J. p 165 


note 4 [b]. 
ree See Exercise 25 C. J. p 166 note 
anid 
27. See Full 27 C. J. p 925 note 29. 
“Full legislative powers” see Full 
§ 2 text and note 60. 
“Full power and authority” 
Full 27 C. J. p 925 note 30. 
“Full powers” see Full 27 C. J. p 
925 note 31. 
“Full power to sell and convey” 
see Full 27 C. J. p 925 note 32. 


see 


28. See Governmental 28 C, J. p 
753 note Y. 

29. See Military 40 C. J. p 659 
note 74. 
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“necessary powers, 80 “other power,”?+ “power and 
contained in its charter,”?* 
“power of amendment of charters of corporations,” 
“the power of pardoning offences, 
privileges,’’®*® “power to audit, adjust and settle all 
elaims,’*? “power to define vagraney,”?® “power to 
find the defendant guilty of murder .. . 
slaughter, or not guilty,’*® “power to hear and de- 


authority,”*? “power 


80. See Necessary 45 C. J. p 584 
note 66. 
x See Other 46 C. J. p 1149 note 


32. George v. Mobile County Rev- 
enue, etc., Comrs:, 207 Ala. 227, 92 S 
269, 270 (a phrase usually construed 
as permissive, although when used 
in a statute its proper construction 
is to be determined from the context). 

[a] Words “power” and “author- 
ity” sometimes construed “duty and 
obligation.”—Havre de Grace. v. 
Fletcher, 112 Md. 562, 77 A 114, 116; 
Baltimore v. Marriott, 9 Md. 160, 174, 
66 AmD 326 [cit Magaha v. Hagers- 
town, 95 Md. 62;-51- A832, 8357 93 
AmSR 317; Cochrane v. Frostburg, 
81 Md. 54, 64, 31 A 703, 48 AmSR 479, 
27 LRA 728, and quot Anne Arundel 
County v. Duckett, 20 Md. 468, 477, 
83 AmD 557 (quot Com. v. Marshall, 
3 WKEIlyNC (Pa.) 182, 185); Angel v. 
Methodist Protestant Church, 47 App. 
Div. 459, 62 NYS 410, 412]. And see 
Maryland v. Miller, 194 Fed. 775, 781, 
P14 CCA +495. 

383. New York, etc., R. Co. v. Pub- 
lic Serv. Commn., 72-Pa. Super. 523, 
529 (declaring that “power” as so 
used in a statute does not mean a 
mere privilege or immunity, but re- 
fers to the franchise to do the par- 


POWER—POWER PLANT 


TSG a2 ‘also, 


735 “nowers or 


man- 


ticular thing or things granted in the 
charter). 

34. Fair Haven, ete., R. Co. v. New 
Haven; 203 1. Si. 3879, 388,27 -SCt 74, 
il, L. ed. 237. 

35. In re Opinion of Justices, 210 
Mass. 609, 98 NE 101 (such words in- 
cludg not. only that absolute release 
from the penalty which is referred to 
commonly as a “pardon,” but those 
lesser exercises of clemency which 
are described as ‘‘conditional pardon,” 
“commutation of sentence,’’ and “re- 
spite of sentence’’). 

36. Roumfort Co. v- Delaney, 230 
Pa. 374, 79 Av 653; 655. 

“Privilege” see [32 Cye 388]. 

37. State v. Clausen, 44 Wash. 437, 
87 P 498, 501 (power to hear and ex- 
amine them, and thereafter to allow 
or reject them, either in whole or in 


part). 
ae v. Salem, 49 Or. 298, 


(Mo. A.) 158 SW 106, 108 
(as used in the constitution, refers 
to cases over which the court has 
constitutional jurisdiction). 

“Hear and determine” see Hear § 2 
text and notes 6, 8. 

41. Ottawa Electric ight Cosy. 


(AQ OnE] $248 


termine,” *° “power to produce, manufacture and 
“power to sue. 
POWER DAM. A dam in immediate connection 
with which water wheels are operated.*? 
- POWER OF APPOINTMENT.*4 
POWER OF ATTORNEY.*° 
POWER PLANT. A plant*® for generating or 


producing power.** 


994.2 


Ottawa, 12 Ont. L. 290, 296. 

42. Motor City Engineering Co. v. 
Fred E. Holmes Co., 241 Mich. 446, 
217 NW 25 (means more than power 
io commence suit; includes as well 
power to prosecute the suit to effect; 
power not only to commence, but to 
continue legal proceedings to conclu- 
sion). 

[a] “Power to sue and be sued.”— 
Rosaly v. Peo., 16 Porto Rico 481, 484. 

[b] “Power to sue and be sued in 
courts of law and equity.”—Lyle v. 
National Home for Disabled Volun- 
teer Soldiers, 170 Fed. 842, 843. 

43. Penobscot Log Driving Co. v. 
West Branch Driving, ete., Dam Co., 
102 Me. 263, 270, 66 A 542, 545. 

“Dam” see 17 C. J. p 696. 


44. See Powers §§ 37-64. 

45. See Agency §§ 53-60. 

46. See Plant § 1. 

47... See Boston,  efc., sR. Con ve 


Franklin, 76 N. H. 459, 84 A 44, 45. 

[a] Power plant of railroad com- 
pany used to generate power to op- 
erate the railroad not a part of the 
road and not used in the ordinary 
business of the railroad see Boston, 
ete, R. Co. v. Franklin, 76 N. Hi. 459; 
84 A 44, 45. 

Municipal operation of see Electric- 
ity §§ 2-5 
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te 
POWERS 
By Eustace W. TOMLINSON : 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1247] 4, 
ANALYSIS a 
I. DEFINITION AND NATURE [sub-analysis p 1244] 
II. CLASSIFICATION [sub-analysis p 1244] 
III. CREATION AND VALIDITY [sub-analysis p 1244] 
IV. MODIFICATION OR REVOCATION [sub-analysis p 1245] | | 2. 
V. SUSPENSION [sub-analysis p 1245] es, 
VI. DURATION AND TERMINATION [sub-analysis p 1245] Ps 
VII. CONSTRUCTION [sub-analysis p 1245] - 
VIII. EXECUTION [sub-analysis p 1246] = 


A SUB-ANALYSIS 


I. DEFINITION AND NATURE [(§§ 1-5] p 1248 ° 
A. In General [§ 1] p 1248 
B. What Property May Be Subject of Powers [§ 2] p 1249 
C. Purposes for Which Powers May Be Created [§ 3] p 1249 
D. Who May Create Powers [§ 4] p 1250 
EH. To Whom Powers May Be Granted [§ 5] p 1250 


II. CLASSIFICATION [(§§ 6-12] p 1250 # 
A. General and Special or Limited Powers. [§ 6] p 1250 
B. Beneficial Powers and Powers in Trust [§ 7] p 1250 
C. Powers Appendant or Appurtenant, in Gross, and Collateral [§§ 8-11] p 1251 
1. Powers Appendant or Appurtenant [§ 8] p 1251 
2. Powers in Gross [§ 9] p 1251 
3. Powers Both Appendant and in Gross [§ 10] p 1252 
4. Collateral or Naked Powers [§ 11] p 1252 ‘ 
D. Powers Coupled with Interest [§ 12] p 1252 


III. CREATION AND VALIDITY [§§ 13-19] p 1253 

A. Instruments Creating Powers [§ 13] p 1253 

B. Provisions Granting or Reserving Powers [\§ 14-15] p 1253 
1. In General [§ 14] p 1253 
2. Dispositions or Provisions Inconsistent with Power [§ 15] p 1255 

C. Validity [§§ 16-19] p 1255 
1. In General [§ 16] p 1255 
2. Partial Invalidity [§ 17] p 1255 
3. Invalidity or Failure of Other Dispositions or Provisions [§ 18] p 1255 
4. Relief against Invalidity {§ 19| p 1255 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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IV. MODIFICATION OR REVOCATION [§§ 20-21] p 1255 
A. Revocability [§ 20] p 1255 
B. Manner of Revocation or Modification [§ 21] p 1256 


V. SUSPENSION [§§ 22-23] p 1256 
A. Power Contingent upon Future Event [§ 22] p 1256 
B. Evistence of Prior Similar Power [§ 23] p 1256 


VI. DURATION AND TERMINATION [§§ 24-32] p 1256 
A. In General [§ 24] p 1256 
.B. Death of Donor or Grantor [§ 25] p 1256 
C. Death of Donee or Grantee [§ 26] p 1257 
D. Death of Beneficiary [§§ 27-28] p 1257 
1. In General [§ 27] p 1257 
2. Death of Some Members of Class [§ 28] p 1257 
. Accomplishment or Cesser of Purpose, Exhaustion, or Impossibility of Execution [§ 29] p 1257 
. Merger [§ 30] p 1258 
Release or Other Extinguishment by Donee [§ 31] p 1258 
. Bankruptcy of Donee [§ 32] p 1259 


ga ba 


VII. CONSTRUCTION [§§ 33-92] p 1260 
A. General Considerations [§§ 33-36] p 1260 
1. What Law Governs [§ 33] p 1260 
2. Intention of Donor [§ 34] p 1260 
3. Liberal or Strict Construction [§ 35] p 1260 
4. Limitations and Restrictions [§ 36] p 1261 
B. Nature and Extent of Power Granted [§§ 37-88] p 1261 
1. Power of Appointment, Revocation, or Disposition [§§ 37-64] p 1261 
a. In General [§ 37] p 1261 i 
b. Discretion of Donee [§ 38] p 1261 
ce. To Whom Appointment May Be Made [§§ 39-48] p 1261 
(1) Under General Power [§ 39] p 1261 
(2) Under Special or Limited Power [§§ 40-47] p 1262 
(a) In General [§ 40] p 1262 
(b) Children [§ 41] p 1263 
(c) Issue or Descendants [§ 42] p 1264 
(d) Family and Next of Kin [§ 43] p 1264 
(e) Husband and Wife [§ 44] p 1264 
(f) Nephews and Nieces [§ 45] p 1264 
(g) Relatives and Relations [§ 46] p 1264 
(h) Corporations [§ 47] p 1265 
(3) Deceased Persons [§ 48] p 1265 
d. Property, Estates, or Interests Tieluded [§ 49] p 1265 
e. Shares To Be Appointed, and Selection, Equality and Exclusion of Appointees 
[§§ 50-52] p 1265 
(1) In General [§ 50] p 1265 
(2) Under Exclusive Power [§ 51] p 1265 
(3) Under Nonexclusive Power [§ 52] p 1265 
f. Estates or Interests To Be Appointed [§§ 53-57] p 1266 
(1) In General [§ 53] p 1266 
(2) Hstates in Fee [§ 54] p 1267 
(3) Limited Estates [§ 55] p 1267 
(4) Appointments in Trust [§ 56] p 1267 
(5) Principal and Income [§ 57] p 1268 
g. Authority Included in Power of Appointment [§§ 58-62] p 1268 
(1) To Charge [§ 58] p 1268 
(2) To Sell and Divide Proceeds [$ 59] p 1268 
(3) Zo Convey [§ 60] p 1268 
(4) To Mortgage [§ 61] p 1268 
(5) To Make Advances [§ 62] p 1269 
h. Purposes of Appointment [§ 63] p 1269 
i. Power Dependent on Condition [§ 64] p 1269 
2. Power of Sale or Exchange [$$ 65-79] p 1269 
a. In General [§ 65] p 1269 
b. Property, Estates, or Interests Included [$$ 66-67] p 1269 
(1) In General [§ 66] p 1269 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(2) After-Acquired Property or Interests [§ 67] p 1270 
ce. states or Interests To Be Conveyed [§ 68] p 1270 
d. Authority Incidental to Power [§§ 69-76] p 1270 
(1) In General [§ 69].p 1270 ; 
(2) To Transfer without Sale [§ 70] p 1271 ‘: 
) Lo Exchange under Power of Sale [§ 71] p 1271 hy 
) To Sell under Power of Exchanging [§ 72] p 1271 
(5) Lo Partition [§ 73] p 1271 
) To Mortgage [§ 74] p 1271 
(7) To Pledge or Hypothecate [§ 75] p 1272 
(8) To Lease [§ 76] p 1272 
e. Purpose of Sale [§ 77] p 1272 . 
f. Terms of Sale [§ 78] p 1273 
g. Power Dependent on Condition or Contingency [§ 79] p 1273 


ee oe ae 


3. Power To Mortgage [§ 80] p 1273 ¥ 
4. Power To Lease [§§ 81-86] p 1274 rd 
a. In General [§ 81] p 1274 4 
b. What Property May Be Leased [§ 82] p 1274 - 
c. To Whom Lease May Be Made [§ 83] p 1274 ‘ 
ad. Term [§§ 84-85] p 1274 - 
(1) Commencement [§ 84] p 1274 
(2) Duration [§ 85] p 1275 pr 
e. Provisions of Lease [§ 86] p 1275 
5. Power To Charge [§ 87] p 1275 + 


6. Power To Manage, Control, Improve, or Invest [§ 88] p 1276 

C. Interest of Donee or Grantee [§ 89] p 1276 

D. Rights of Creditors of Donee [§§ 90-91] p 1276 HH 
1. Upon Nonexecution [§ 90] p 1276 bs 
2. Upon Execution [§ 91] p 1276 5 

E. Effect of Existence of Power on Other Rights and Interests in Property [§ 92] p 1277 F 


VIII. EXECUTION [§{§ 93-161] p 1278 ( 
A. In General [§§ 93-95] p 1278 — 
1. Duty To Execute [§ 93] p 1278 a 
2. Compelling Execution [§ 94] p 1278 ia 
3. Restraining Execution [§ 95] p 1278 , 
B. By Whom Power May Be Exercised [§§ 96-105] p 1278 ay 
1. In General [§ 96] p 1278 . 
2. Capacity To Execute [§§ 97-99] p 1278 , 
a. Infants [§ 97] p 1278 3 
b. Insane Persons [§ 98] p 1279 
e. Married Women [§ 99] p 1279 B 
3. Personal, Official, or Fiduciary Character of Donee [§ 100] p 1279 “3 
4. Joint or Several Authority [§§ 101-102] p 1280 4 
a. In General [§ 101] p 1280 
b. Survivorship [§ 102] p 1280 * 
5. Bie oh Renunciation or Resignation of, or Discharge from, Office or Trust [§ 103] 
p 
6. Heirs or Representatives of Deceased Donee [§ 104] p 1281 
7. Delegation or Assignment of Powers [§ 105] p 1282 a 
C. Time of Execution [§§ 106-110] p 1283 
1. In General [§ 106] p 1283 
2. Discretion of Donee [§ 107] p 1284 
3. Execution Dependent on Contingency [§ 108] p 1284 / Re 
4. Power Subject to Life Estate [§ 109] p 1284 : 
5. Exercise by Survivor [§ 110] p 1285 | 


D. Mode of Hxecution [§§ 111-113] p 1285 oe 
1. In General [§ 111] p 1285 .f 
' 2. In What Name and Capacity [§ 112] p 1285 : é 
3. Parol Sale [§ 118] p 1285 
E. Instrument of Execution [§§ 114-121] p 1285 + 


1. In General [§ 114] p 1285 
2. Restrictions as to Nature [§§ 115-117] p 1286 
a. In General [§ 115] p 1286 é ; 
b. Instrument in Writing [§ 116] p 1287 be 
ce. Delivery [§ 117] p 1287 : } 
3. Formal Requisites [§§ 118-120] p 1287 
a, In General [§ 118] p 1287 
b. Signature and Seal |§ 119] p 1288 : 


Ss  sS— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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e. Attestation [§ 120] p 1288 
4. Construction {[§ 121] p 1288 
F. Intent To Execute [§§ 122-127] p 1288 
1. In General [§ 122] p 1288 
. Reference to Power [§ 123] p 1289 
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. Reference to Subject Matter or to Instrument Creating Power [§ 124] p 1293 
. Grant or Conveyance by Donee Having Estate or Interest [§ 125] p 1293 

. Instrument Inoperative Except as Execution of Power [§ 126] p 1294 

. Wil Executed Prior to Creation of Power [§ 127] p 1295 


G. Conditions Attached to Execution [§§ 128-130] p 1296 


1. In General [§ 128] p 1296 


2. Consent of Third Person [§§ 129-130] p 1296 


a. In General [§ 129] p 1296 


b. Death of Person Whose Consent Is Required [§ 130] p 1297 


H. Supervision of Court [§ 131] p 1297 


I. Validity and Sufficiency of Execution [§§ 132-145] p 1298 


1. What Law Governs [§ 132] p 1298 
2. Fraud [§§ 133-134] p 1298 
a. In General [§ 133] p 1298 


b. Illusory Appointments [§ 134] p 1300 
3. Partial Invalidity [§§ 135-136] p 1300 


a. In General [§ 135] p 1300_ 


b. Execution in Excess of Power [§ 136] p 1301 


4. Confirmation [§§ 137-138] p 1301 
a. By Objects of Power [§ 137] p 1301 
b. By Legislative Act [§ 138] p 1301 
5. Reéxecution after.Invalid Execution [§ 139] p 1301 
6. Partial and Successive Executions [§§ 140-141] p 1302 


a. In General [§ 140] p 1302 


b. Priority and Abatement of Appointments [§ 141] p 1302 
7. Lapsed Appointments [§§ 142-145] p 1302 


a. In General [§ 142] p 1302 


b. Devolution of Subject Matter [§§ 143-145] p 1303 
(1) In General [§ 143] p 1303 : 
(2) Upon Death of Joint Appointee [§ 144] p 1303 
(3) Effect of Appointment of Residue [§ 145] p 1303 
J. Aiding Defective Execution [§§ 146-148] p 1303 i 


1. In General [§ 146] p 1303 


2. What Defects May Be Aided [§ 147] p 1304 


3. In Whose Favor Equity Interferes [§ 148] 


p 1304 


K. Operation and Effect of Execution [§§ 149-156] p 1305 


1. In General [§ 149] p 1305 


2. Of Power of Appointment [§ 150] p 1305 
3. Of Power of Sale [§§ 151-154] p 1306 


a. In General [§ 151] p 1306 


b. Rights of Successive Purchaser from Donee [§ 152] p 1306 
c. Purchase Money [§§ 153-154] p 1306 
(1) Collection and Receipt [§ 153] p 1306 
(2) Duty of Purchaser To See to Application [§ 154] p 1306 
4. Rights of Subsequent Purchasers [§ 155] p 1307 


5. Rights of Creditors [§ 156] p 1307 


L. Revocation of Execution [§§ 157-159] p 1307 


1. In General [§ 157] p 1307 
2. Manner [§ 158] p 1307 
3. Effect [§ 159] p 1307 
M. Failure To Execute [§§ 160-161] p 1308 
1. In General [§ 160] p 1308 


2. Nonexclusive Powers [§ 161] p 1308 


CROSS REFERENCES 


Authority or power in general see Authority 6 C. J. p 
864; Power ante p 1241 and cross references there- 
under. 

Powers: 


AS: 
Affected by rule against perpetuities see Perpetui- 
ties §§ 61-70. 
Suspending alienability or ownership of property 
see Perpetuities §§ 124, 133. 
ne trust see Trusts. 


iff 

Attorney see Agency §§ 53-60. 

Disposition as determining character of estate see 
Deeds § 280; Estates § 69; Wills [40 Cyc 1580]. 


Powers—Continued. 
Cf—Continued. 
Executor or administrator, under will, to sell prop- 
erty of estate see Executors and Administrators 
a 8s 636-702, 720. 
ale: 


Conferred on trustee see Trusts [39 Cyc 348]. 
Given by will to executor or administrator see 
Executors and Administrators §§ 636-702, 720. 
In mortgages and trust deeds see Chattel Mort- 
gages § 502; Mortgages §§ 1341-1503. 
Testamentary powers see Wills [40 Cyc 1820]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 1] A. In General. 


1. “Power” in general sense de- 
fined see Power ante. 

2. Buller note 1 to Coke Litt. 342b 
[quot Maryland Mut. Benev. Soc. I. 
O. R. M. v. Clendinen, 44 Md. 429, 
433, 22 AmR 52]. See also Boyle v. 
Jonni, "Smyth .Co, .248- a1. A. STs 
ay pe ee O9INA Se, WO La ceo tou 

[a] Other definitions.—(i) ‘An 
authority enabling one person to dis- 
pose of an interest which is vested in 
another.” Beecher v. Newton, 157 Ga. 
Fits, 297, 420 SHUT79° Hirschmann v. 
Gantt, 136 S.C. 1, 134 SE 230; Brown- 
ing v. Blue Grass Hardware Co., Inc., 
(Va.) 149 SE 497; Goodill v. Brig- 
ham, 1 B. & P. 192, 197, 126 Reprint 
854 [disappr 1 Sugden Powers p 106] 
(per Buller, J.). (2) “An authority 
given to dispose of real or personal 
property of which the nee has the 

right of disposition.’”” Hupp v. Union 
Coal, ete; eCo., 1284) Ba. 529, doo, Lal 
A 364. (3) “An authority whereby 
a person is enabled to dispose of an 
interest in real estate vested in him- 
self or another.” Hadley v. Hadley, 

147 Ind. 428, 428, 46 NE 823. (4) “An 
authority retained by or conferred 
upon a person to deal with property 
so as to affect, more or less, estates 
or interests therein possessed, either 
by himself or others, albeit underiyed 
therefrom.” Griffith v. Maxfield, 66 
AK DLs eZ. Sd ISIWe Soe --1€5) eel: 
power is an authority given to, or re- 
served by one to dispose of property 
for the benefit of others. It is a 
method of causing a use with its ac- 
eompanying estate to spring up at the 
will of a given person.” Security 
NUS, euc:,, OL. Ve ward, 10" Dela Ch. 
408, 414, 93 A 385. (6) “A power isa 
method of causing a use, with its ac- 
companying estate, to spring up at 
the will of a given person. ... It is 
an authority conferred upon one per- 
son to dispose of property vested in 
himself or in another person. It is 
a mode of disposing of property 
which operates under the statute of 
uses or wills, and it vests in the 
donee of the power a present inde- 
feasible executory interest in such 
property.’’ Bouton v. Doty, 69 Conn. 
531, 542, 37 A 1064. To same effect 
ees Vanatta, 99 N. J. Eq. 389, 131 A 

vo. 

[b] Power of appointment (1) is 
a mode which the owner of the es- 
tate reservesy to himself, or gives to 
another, through the medium of the 
statute of uses, of raising and pass- 
ing an estate. Maundrell v. Maun- 
drell, 10 Ves. Jr. 247, 32 Reprint 839. 
(2) “A power of disposition given a 
person over property not his own, by 
some one who directs the mode in 
which that power shall be exercised 
by a particular instrument.” In re 
Luques, 114 Me. 235, 241, 95 A 1021; 
Thompson v. Pew, 214 Mass. 520, 102 
NE 122; Heinemann v. De Wolf, 25 
R. I. 243,.55 A 707, 710; Freme v. Cle- 
ment, 18 Ch. D. -499} 503. (3) “The 
words ‘power of appointment’ in- 
elude any authority, in whatever 
form conferred, to make a _ dispo- 
sition of property by deed or other 
writing in order to give full effect to 
the will of the testator.”” Davidson y. 
Chirnside, 7 Austr. C. L. R. 324, 341. 

{c] Power to mortgage is a pow- 
er to give the same security, under 
that name, in as full and effectual a 


_—— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


A power, in the sense in 
which the term is used with respect to property, in 
contradistinction to its general or unrestricted mean- 
ing,! is defined by the common law as a liberty or au- 
thority reserved by, or limited to, a person to dispose 
of real or personal property for his own benefit, or 
for the benefit of others, and operating upon an es- 
tate or interest, vested either in himself or some other 
person, the liberty or authority, however, not being 


POWERS 
I. DEFINITION AND NATURE 


Distinguished 
the nature of 


tions,” 


manner as the party himself,’ who 
created the power, could give. Tag- 
gart v. Stanbery, 23 F. Cas. No. 13,- 
724, 2 McLean 543 [cit Nixon v. Hy- 
‘serott; 5 Johns: GN. Y.) 584. 

Powers classified see infra §§ 6-12. 

3. See statutory provisions. 

[a] In Minnesota, Gen. St. (1878) 
c 44 § 2 defined a “power” as an au- 
thority to do some act in relation to 
lands, or the creation of estates 
therein, or of charges thereon, which 
the owner granting or reserving such 


power might himself lawfully per- 
form. ;,Carson v. Cochran,’ 52° Minn. 
67, 538 NW 1130. 

{[b] In New York (1) by Real 


Prop. L. § 131 it is provided that a 
power is an authority to do an act in 
relation to real property, or to the 
creation or revocation of an estate 
therein, or a charge thereon, which 
the owner, granting or reserving the 
power, might himself lawfully per- 
form. Murray v. Miller, 178 ji . 
316, 70 NE 870; West v. West, 215 
“App. Div. 285, 213 NYS 480; Ward -v. 
Stanard, 82 App. Div. 386, 81 NYS 
906; Stanley v. Payne, 65 Misc. 77, 
119 NYS 570; See also Matter of 
Manning, 133 Misc. 695, 234 NYS 109 
[aff 235 NYS+'835 mem]; In re New 
York L.\Ins., ‘etc., ‘Co,, 139 NYS 695 
(in both of: which the definition is 
similarly stated, but without express 
reference to the statute). (2) A pow- 
er was formerly defined by 1 N. Y. 
Rev. St. p 7382 § 74 as an authority to 
do some act in relation to lands, or 
the creation of estates therein, or of 
charges thereon, which the owner 
granting or reserving such power, 
might himself lawfully perform. 
Murray v. Miller, supra; Towler v. 
Towler, 142 N. Y. 371, 36 NE 869; 
Tilden v. Green, 130 N. Y. 29, 28 NE 
SSO saad Uo sAyMSIN ACen an smUEeAN™ Sol 
Sweeney v. Warren, 127 N. Y. 426, 28 
NE 413, 24 AmSR 468; Dana v. Mur- 
ray, 122 N.Y. 604, 26 NE 21; De- 
laney v.. McCormack, 88 N. Y. 174; 
Jennings v. Conboy, 73 N. Y. 230; 
Leonard v. American Baptist Home 
Mission Soc., 35 Hun 290; Fells v. 
Lynch, 21 N. Y. Super. 465; Demp- 
Seyi vee Tylee LO) UNA Yo Super. iss 
Lathrop v. Lathrop, 18 NYS 651; Root 
v. Stuyvesant, 18 Wend. 257; Coster 
v. Lorillard, 14 Wend. 265. 

[ec] In Oklahoma a “power’’ is de- 
fined by Rev. L. (1910) § 6678 as an 
authority given to another to do some 
act in relation to real property which 
the owner himself might perform. 
Hill v. Hill, 54 Okl. 441, 153 P 1185. 

4 Conn.—Supreme Colony U. O. 
P. F. v. Towne, 87 Conn. 644, 89 A 
264, AnnCas1916B 181. 

Ga.—Willie v. Hines-Yelton Lum- 
ber Co., 168 Ga. 64, 135 SE 505; Mel- 
ton v. Camp, 121 Ga. 693, 49 SE 690. 


wy 


Ill.—Peo. v. Kaiser, 306 Ill. 313, 
137 NE 826. ‘ 
Mass.—Shattuck v. Burrage, 229 


Mass. 448, 118 NE 889. 

Oh.—State Tax Commn. v. Oswald, 
109 Oh. St. 36, 141 NE 678. 

S. C.—Hirschmann vy. Gantt, 136 S. 
Cc. 1, 1384 SEH 230. | See Thomson ‘Vv. 
Ehrlich, 148 S. C. 330, 146 SE 149 
(holding that a power of appoint- 
ment is not a part of the estate of 
the donee of the power). 

Eng.—Ex p. 
52 UPe Vin Oenise 167i. 

But see Whitlock-Rose vy. 


Mc- 


[§ 1 


derived out of such estate or interest, but overreach- 
ing or superseding it, either wholly or partially.” 
some jurisdictions powers have been defined by stat- 
ute. A power is not property;* nor is it an estate.® 


In 


from trust.°® 
a trust in that, 


While a power is of 
if exercised, it 


must substantially carry out the donor’s diree- 
it is not imperative,® except when it is in 


Caughn, 15 F. (2d) 591, 592 [aff 21 F. 
(2d) 164] (“A power, even one to be 
exercised by will only, it must be 
conceded; is property in a very real 
sense’); Matter of Mayo, 76 Misc. 
416, 419, 136 NYS 1066 (‘‘Whena pow- 
er is in esse it may be property of a 
very high order, and a_ beneficial 
on is property, or a very tangible 
res’’). 

fa] “No two ideas can well be 
more distinct the one from the other 
than those of ‘property’ and ,‘power.’ 
This is a ‘power,’ and nothing but a 
‘power.’ A ‘power’ is an individual 
personal capacity of the donee of the 
power to do something. That it may 
result in property becoming vested 
in him is immaterial; the general na- 
ture of the power does not make it 
property. The power of a person to 
appoint an estate to himself is, in 
my judgment, no more his ‘property’ 
than the power to write a book or to 
sing a song. The exercise of any one 
of those three powers may result in 
property, but in no sense which the 
law recognizes are they ‘property.’ 
In one sense no doubt they may be 
called the ‘property’ of the person in 
whom they are vested, because every 
special capacity of a person may be 
said to be his property; but they are 
not ‘property’ within the meaning of 
that word as used in law.” Ex p. Gil- 
christ, LO BUD 524i, bake 

[b] Right to exercise power is not 
property, and cannot be reached by 
rcreditors. Shattuck v. Burrage, 229 
Mass. 448, 118 NE 889. 

5. Ga.——Patterson v. Lawrence, 83 
Ga. 703, 10 SE 355, 7 LRA 143. 

Tll.—Peo. v. Kaiser, 306 Ill. 318, 137 
NE 826. 

Ind.—Beatson v. Bowers, (A.) 88 
NE 966. 

N. H.—Burleigh v. Clough, 52 N. H. 
267, oe AmR 23. 

N. Y.—RFells v. Lyneh, 21 N: Y. Su= 
per. 465, 482; Stuyvesant, 18 
Wend. 257. 

Pa.—Hupp v. tie peer etc., Co., 
234 Pa, 529.131 A. 3 

S. Giiwontoann Gantt, 136 S. 
LCi 1e4 Sen) 230 

“A power is not an estate or inter- 
est in lands; unexercised, it is an en- 
cumbrance; and when exercised, the 
act performed by virtue of it is con- 
sidered and construed as done by the 
donor of the power.” Bells v. Lynch, 


supra. 
“A power of appointment is 


Root v. 


[a] 
not an absolute right of property, nor 
is it an estate, for it has none of 
the elements of an estate.” Peo. v. 
Kaiser, 306 Ill. 318, 316, 187 NE 826; 
Hirschmann y. Gantt, 136 S.C: a 134 
SE 230, 231. 

6. Distinction between trust and 
power in trust see infra § 7. 

224 Ky. 


7. Chenoweth ‘a Bullitt, 
698, 6 SW (2d) 10 

wee: of powtee see infra §§ 
8 DD. C.—Dinwiddie v. Metzger, 45 


Pai Peak wie 
—Peo. v. Kaiser, 306 Ill. 3 
ales 826. ity 
N. Y.—Towler v. Towler, 142 N. Y. 
371, 36 NE 869. . 
s. C.—Hirschmann y. Gantt, 136 S. 
C. 1, 134 SE 230. Compare Mavet v. 


Gilchrist, L74@™ Baw: Smith, 27 S.C. Eq. 12, 21, 60 AmD 107 


(where the court said: “The great 
distinction between a power and a 


— 


6 
> 
5 


S 


ao 


§§ 1-3] 


trust,® and therein differs from a trust, which is al- 
A power may coexist with a 
trust, where they are not inconsistent.1! 
“common-law authority.” 
power, strictly defined, is to be distinguished from a 
mere common-law authority, such as a power to sell, 
which is equivalent to the designation of a person 
to take the property ;1? but the courts have common- 
“power” to inelude such authori- 
ties, and it will be so used in this title. 

In some jurisdictions stat- 
utes have been enacted regulating powers. 


ways imperative.!° 


Distinguished from 


ly used the term 
Statutory provisions. 


[§ 2] B. What Property May 
Powers. 


trust is that the former is peremp- 
tory in its character;’’ but from the 
eontext it clearly appears that the 
court treated the power as discretion- 
ary only). 

Tenn.—Law Guarantee, etc., 
Jones, 103 Tenn. 245, 58 SW 219 

Eng.—Atty.-Gen. v. Downing, 
Wilm. 1, 97 Reprint 1; 2 Sugden 
Powers p 158 [quot In re Fair, 132 
Cal. 523, 60 P 442, 64 P 1000, 84 AmSR 
70]; Perry Trusts § 248; Story Eq. 
Jur. § 1070 [both quot Chew v. Hy- 
man, 7 Fed. 7, 10 Biss. 240]. 
poop ens execution see 


Corie 


infra § 


9. Powers in trust see infra § 7. 

10. Peo. v. Kaiser, 306 Ill. 313, 137 
NE 826; Hirschmann v. Gantt, 136 S. 
(CSma ie 134 SE 230; Law Guarantee, 
ete., Co. v. Jones, 103 Tenn. 245, 252, 
58 SW 219; Atty.-Gen. v. Downing, 
Wilm. 1, 97 Reprint 1. See also cases 
supra note 8. Compare Coleman v. 
Cabaniss, 121 Ga. 281, 48 SE 927 
(where it was said that a power of 
sale given to a trustee “is certainly a 
trust” so that, upon the death of the 
original trustee, the power passed 
to his successor). 

“The distinction between a power 
and a trust has been clearly defined 
by the court. A mere power is not 
imperative, but leaves the action of 
the party receiving it to be exercised 
at his discretion—that is, the donor 
or grantor, having full confidence in 
the judgment, disposition, and_in- 
tegrity of the party, empowers him 
to act according to the dictates of 
that judgment and the promptings of 
his own heart. A trust is impera- 
tive, and is made with strict refer- 
ence to its faithful execution. The 
trustee is not empowered, but is re- 
quired to act in accordance with the 
will of the one creating the trust.” 
Law Guarantee, etc., Co. v. Jones, 
supra. 


Trusts generally see Trusts [39 
Cyc? A, ; 
11. Belmont v. O’Brien, 12 N. Y. 


4, 

12. 
181. 
“Powers are either common-law au- 
thorities; declarations or directions 
operating only on the conscience of 
the persons in whom the legal inter- 
est is vested; or declarations or di- 
rections deriving their effect from the 
statute of uses. A power given by a 
will, or by an act of parliament... 
to sell an estate is a common-law au- 
thority. The estate passes by force 
of the will, or act of parliament, and 
the person who executes the power 
merely nominates the party to take 
the estate. A power of attorney is 
also a common-law authority; but 
the estate is not in this, as in the oth- 
er cases, actually transferred by the 
instrument creating the power. It is 
a mere authority to execute a con- 
veyance in the place of the principal; 
and the estate, therefore, must be 
conveyed by the attorney, with the 


[49 C. J.—79] 


Rodgers v. Wallace, 50 N. C. 


Although the term is sometimes defined 
with reference to real estate only,!* both real and 
personal property may be the subject of powers,!® 
and in numerous cases powers over personalty have 


POWERS 


the property.1® 
A 


personalty.1* 


Created. 


Be Subject of 


eres 


same solemnities as would have been 
requisite upon a transfer executed by 
the principal himself. A power to 
dispose of an estate, or a sum of mon- 
ey, where the legal interest is vested 
in another, is a power of the second 
sort. The legal interest is not di- 
vested by the execution of the power, 
but equity will compel the person 
seised of it to clothe the estate cre- 
ated with the legal right.” Sugden 
Powers (6th ed) p 1. 

Power considered as authority see 
Power ante. 

13. See statutory provisions. 

[a] In New York powers as they 
existed at common law have been 
abolished by statute, and the crea- 
tion, construction, and execution of 
powers is governed by the statute. 
Tilden v. Green, 130 N. Y. 29, 28 NE 
880, 27 AmSR 487, 14 LRA _ 33; 
Sweeney v. Warren, 127 N. Y. 426, 28 
NE 413, 24 AmSR 468; Hutton v. 
Benkand,: -92=sNi eo Ya e295 fait ee 
NYWklyDig 75]; Delaney v, McCor- 
mack; 88 N. Y. 174; Cutting v. Cut- 
ting, 86 N. Y. 522; In re New York L. 
Inss, .etc., .Co.,. 239) N¥or6953. Coster 
v. Lorillard, 14. Wend. 265. 

{b] In England (1) under Prop- 
erty Act Law (1925) § 1 (7), “every 
power of appointment over, or power 
to convey or charge land or any in- 
terest therein, whether created by a 
statute or other instrument or im- 
plied by law, and whether created be- 
fore or after the end of 1925 (not be- 
ing a power vested in a legal mort- 
gagee or an estate owner in right of 
his estate and exercisable by him or 
by another person in his name and on 
his behalf), operates only in equity.” 
Halsbury L. (1928) Suppl. p 1780. (2) 
“Common law powers, it would seem, 
after 1925 exist only in the shape of 
powers vested in a legal mortgagee 
or an estate owner in right of his es- 
tate and exercisable by him or by an- 
other person and on his behalf.” 
Halsbury L. (1928 Suppl.) p 1780. 

Statutory definitions of power see 
supra text and note 3. 

14. See supra § 1 text and note 1. 

15. Cawker v. Dreutzer, 197 Wis. 
98, 132, 221 NW 401. 

“At common law, powers generally 
were effective both as to _ personal 
property and real estate.” Cawker vy. 
Dreutzer, Supra. 

Gy ord vy Ord. <2 seu (icy) 
418; In re D’Angibau, 15 Ch. D. 228. 
And see cases passim this title. 

17. In re Kellogg, 18% N. Y. 355, 80 
NE 207, 13 LRANS 288; In re Moehr- 
ing, 154 N. Y. 423, 48 NE 818; Hut- 
ton v. Benkard, 92 N. Y. 295 [aff 16 
NYWklyDig 75]; Cutting v. Cutting, 
86 N. Y. 522 [rev 20 Hun 360]; Sea- 
ward v. Tasker, 143 NYS 257 [rev 171 
App. Div. 964, 156 NYS 243]; Caw- 
ker v. Dreutzer, 197 Wis. 98, 221 NW 


401. 
18. Dumesnil v. Dumesnil, 92 Ky. 
526, 18 SW 229, 13 KyL 770; Bates v. 


Bates, 134 Mass. 110, 45 AmR 305; 
In re Kellogg, 187 N. Y. 355, 80 NE 
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been considered without reference to the character of 


Moreover, statutes which in terms 


are applicable only to powers affecting real estate 
have been held to apply also to those concerning 


[§ 3] C. Purposes for Which Powers May Be 
Generally speaking, in the absence of any 
statute otherwise providing, powers or authorities 
may be created to do any act which the donor himself 
might lawfully perform;'® and a power to do an un- 
lawful aet is void.?® 
several grantees in a deed to annul the use therein 
named and create others,?° and in such ease the other 
grantees take title subject to the exercise of the pow- 
Powers most commonly created are those to 
appoint,?? to sell or exchange,?? to mortgage,?* and 
to lease, manage, control, or the like.?® 


Power may be given to one of. 


207, 13 LRANS 288; Cooke v. Platt, 
96 N. Y.335 [aff 51. Ni eY Super: 555 
Downing v. Marshall, 23 N. Y. 366, 
80 AmD 290 (holding that, under the 
New York statutes relating to trusts, 
which abolish all express trusts other 
than those enumerated, but declare 
that, if the trust authorizes the per- 
formance of any act lawful under a 
power, it shall be valid as a power 
in trust, the purposes for which a 
power may be created are not limit- 
ed); Matter of Manning, 133 Misc. 
695, 234 NYS 109 [aff 235 NYS 835 
mem]; In re Scott, 204 NYS 478; 
Marlborough v. Godolphin, 1 Eden 
404, 28 Reprint 741 [aff 3 Bro. P. C. 
232, 1 Reprint 1289]. See also Dud- 
ley v. Weinhart, 93 Ky. 401, 20 SW 
308, 14 KyL 434 (holding that a pow- 
er of appointment whereby the donee 
might defeat devises and bequests, 
and make new disposition of proper- 
ty, is not void as an attempt to give 
power to revoke the will, in contra- 
vention of Gen. St. ec 1138 § 10). 

[a] Manage and control farm.— 
An exclusive power of management 
and control of a farm, given to the 
testator’s welders is valid. Blanchard 
Mea ae ie Hun 287 [aff 70 N. Y. 

of. ¥ 

[b] Carry on business.—Manufac- 
turing establishments can be carried 
on by trustees, to whom the property 
is devised, by means of a devise of a 
power to them, as well as by vesting 


the legal estate in them. Downing 
AP emeake pied 23 N. Y. 366, 80 AmD 
[el] Partition lands.—A power 


may be created for the purpose of 
partitioning lands. Cooke v. Platt, 
SGN. LY. 35> fafi SL UN] Yo .Supereb5): 

{d] Life estate and power to sell 
fee.— There can be a valid power of 
sale of the fee coupled with the grant 
of a life estate. Ricketts v. People’s 
Bank, (Mo.) 196 SW 26. 

19. Bates v. Bates, 134 Mass. 110, 
45 AmR 305; Matter of Manning, 133 
Misc. 695, 284 NYS 109 [aff 285 NYS 
eee mem]. See also cases supra note 


Validity oF. powers generally see 
infra §§ 16-19 

20. Hamilton v. Hamilton, 149 Io- 
wa 321, 128 NW 3:80; Dumesnil v. 
Dumesnil, 92 Ky. 526, 18 SW 229, 13 
Kyl 770. 

[a]: Power to life tenant to sell 
and defeat remainder.—A life estate 
may be created with power annexed 
authorizing the life tenant to defeat 
or extinguish the remainder over by 
sale and conveyance of the fee. Ham- 
ilton v. Hamilton, 149 Iowa 321, 128 
NW 380. 

21. Dumesnil v. Dumesnil, 92 Ky. 
526, 18 SW 229, 18 KyL 770. 

Effect of. existence of power on oth- 
er interests or estates see infra § 92, 


22. See infra §§ 37-64. 
23. See infra §§ al iss 
24. See infra § 

25. See infra §§ 31-88, 
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[§ 4] D. Who May Create Powers. 
be created only by a person competent to do the act 


which he assumes to authorize.?° 


[§ 5] E. To Whom Powers May Be Granted.?7 
Except when otherwise provided by statute,?® it is 
a general rule that any person may be the donee or 
grantee of a power, whether or not he is capable of 
contracting or conveying;?° and so a power may be 
granted to a married woman,*° or an infant,?? or in- 
A common-law authority may be 
lawfully granted to one who has no legal or equitable 
interest in the property which is the subject of the 


sane person.*? 


[§ 6] A. General and Special or Limited Powers. 
Unless otherwise defined by statute,*® a power is 
said to be general when it is exercisable in favor 
of any person the donee may select,#! and special, 


26. Wambole v. Foote, 2 Dak. 1, 2 
NW 239; Kennedy v. Ten Broeck, 11 
Bush (Ky.) 241; Tilden v. Green, 130 
N. Y. 29, 63, 28 NE 880, 27 AmSR 487, 
14 LRA 33; Delaney v. McCormack, 
88 N. YY. 174; Dempsey. v.. Tylee, 10 
N.Y. Super. 73. 

27. Persons authorized to execute 
powers see infra §§ 96-105. 

28. See statutory provisions. 

[a] In New York, under Real 
Prop. L. § 141, providing that a power 
may be vested in any person capable 
in law of holding property, one who 
cannot hold property cannot be the 
grantee of a power. Matter of Mayo, 
76 Mise. 416, 136 NYS 1066 

29. Ky. —Dumesnil v. Dumesnil, 
92 Ky. 526, 18 SW 229, 13 KyL 770; 
Ford v. Ford, 2 Duv. 418 


Ma.—-Armstrong v. Kerns, 61 Md. 
364. . 
Mass.—Osgood v. Bliss, 141 Mass. 


474, 

Nebr.—McMurtry  v. 
Nevr AE 

Y.—Cutting v. Cutting, 86 N. Y. 

522. ‘Tmod 20 Hun 360]; Simmons v. 
Taylor, 19 App. Div. 499, 46 NYS 
730. 

Wis.—Weisbrod v. Chicago, etek. 
Co., 18 Wis. 35, 86 AmD 743. 

See also cases infra notes 30-32. 

{a] Person indebted may be the 
donee of a power to alien property, so 
that his own creditors cannot reach it 
Cutting v. Cutting, 


6 NE 527, 55 AmR 488 
Brown, 6 


or its proceeds. 
SOINee Ye oa. 


30. Ala.—Young v. Sheldon, 139 
Ala. 444, 36 S 27, 101 AmSR 44. 
Ky.—Kennedy v. Ten Broeck, 11 
Bush 241. 
Md.—Armstrong v. Kerns, 61 Md. 
364. 


Mass.—Osgood v. Bliss, 141 Mass. 
474, 6 NE 527, 55 AmR 488. 

Pa.—Hoover v. Samaritan Soc., 4 
Whart. 445. 

Capacity of married woman to exe- 
cute power see infra § 99. 

31. Sheldon v. Newton, 3 Oh. St. 
494; In re D’Angibau, 15 Ch. D. 228. 

Capacity of infant to execute pow- 
er see infra § 97. 

32. .Miller v. Brinton, 294 Ill. 177, 
128 NE 370. 

Capacity of insane person to exe- 
cute power see infra § 98. 

33. Burnett v. Piercy, 149 Cal. 
178, 86 P 603; Smith v. Pharr, 162 Ga. 
358, 133 SE 863; Woodbery v. Atlas 
Realty Co., 148 Ga. 712, 98 SEH 472; 
Coleman v. Cabaniss, 121 Ga, 281, 
48 SE 927; Hammond v. Croxton, 162 
Ind. 353, 69 NE 250, 70 NE 368. 

Common-law authority see supra § 
1 text and note 12. 


34. “Collateral power” defined see 
infra’ § 11. 

35. Taylor v. Eatman, 92 N. C. 
601; Smith v. Smith, 46 N. C. 135, 59 


AmD 581. See also Hogan v. Stray- 
horn, 65 N. C. 279 (where the matter 
was discussed). 

[a] Reason for rule.—No use can 


POWERS 


A power ean 


[$§ 4-5 


authority ;*° but a power which is simply collateral? 
cannot be conferred so as to raise a use, except by a 


conveyance to a third person operating either by 


no effect.?7 


II. CLASSIFICATION 


be raised by a deed of bargain and 
sale in any person other than the 
grantee of the deed, and consequently 
any attempted exercise of the power 
by the donee, not being the grantee 
of any interest or estate, would be 
nugatory, since a power operates by 
raising a use in the person to whom 
the donee of the power appoints, 
which use is thereupon executed by 
the statute of uses; and the statute 
will not execute a use upon a use. 
And a covenant to stand seized will 
not support a collateral power, since 
such a covenant must be based on a 
good consideration, that of natural 
love, and accordingly the cestui que 
use must be one related by blood to 
the covenantor; and therefore a gen- 
eral power would be void since the ap- 
pointee would not necessarily be so 
related.. Smith v. Smith, 46 N. C. 
13552 oo AnD 584. 

Power operates by raising use see 
supra § 1 note 2. 

36. Foudray v. Foudray, 44 Ind. A. 
444, 89 NE 499. 

{a] Life tenant.—That power to 
convey a fee may be given to the 
holder of a life estate in the property 
‘is not open to discussion.” Foudray 
Yughondtas, 44 Ind. A. 444, 89 NE 


Power coupled with interest see in- 
fra § 12 

37. Browning v. Blue Grass Hard- 
ware Co., Inc., (Va.), 149 SE 497. 

88. Griffith v. Maxfield, 66 Ark. 
513, 51 SW 832; Johnson v. Reeves, 
48 HowPr (N. Y.) 505. 

39. Equitable Trust Co. v. Pasch- 
all, 13 Del. Ch. 87, 115 A 356 (where 
one conveyed property in trust to 
pay the income to himself for life, 
and at his death to distribute the 
principal to-such persons as he 
should by will appoint); Beranek vy. 
Caccimaici, (Md.) 145 A 369. 

Reservation of power by grantor in 
general see Deeds § 344 text and note 


23. 
See statutory provisions. 

[a] In New York (1) it is pro- 
vided by Real Prop. L. § 134 that a 
power is general where it authorizes 
the transfer or encumbrance of a 
fee by either a conveyance or a will 
of, or a charge on, the property em- 
braced in the power to any grantee 
whatever. West v. West, 215 App. 
Div. 286, 21382 NYS. 4800 Col And a: 
power is special where either the per- 
sons or class of persons to whom the 
disposition of the property is to be 
made is designated, or the power au- 
thorizes the transfer or encumbrance, 
by a conveyance, will, or charge, of 
any estate less than a fee. Real 
Prop. L. § 135. (3) Under earlier 
statutes powers were similarly classi- 
fied. Dana v. Murray, 122 N. Y. 604, 
26 NE 21; Coleman v. Baach, 97 N. Y. 
545; Crooke v. Kings County, 97 N. 
Y. 421; Delaney v. McCormack, 88 N. 
Yo 14» Cutting av. Cutting, «86: Ng iy. 


transmutation of possession or as a deed at common 
law.°> A power may, of course, be given to one hay- 
ing an interest in the property subject to the power,?® 
although an attempt to give a power to the owner of 
a fee simple or entire interest is surplusage and of 


Grantor of property may reserve an authority to 
himself,®* and if he retains a life interest may re- 
serve a power.?® 


limited, or particular when it is exercisable only in 
favor of persons or a class of persons designated or 
described in the instrument creating the power.*? 

[§ 7] B. Beneficial Powers and Powers in Trust. 


522; Jennings v. Conboy, 73 N. Y. 
230; Wright v. Tallmadge, 15 N. Y. 
307 (holding that a power is special 
where a class of persons to whom the 
disposition of lands under the pow- 
er is to be made is designated con- 
tingently, upon the happening of a 
certain event, as well as if a class or 
person is designated absolutely); 
Syracuse Sav. Bank v. Porter, 36 
Hun- 168, (faff 1055 New Ys, 40502 SNES 
950]; Leonard vy. American Baptist 
Home Mission Soc., 35 Hun 290; 
Fellows v. Heermans, 4 Lans. 230; 
Coster v. Lorillard, 14 Wend. 265. 

41. U. S.—Whitlock-Rose v. Mc- 
Tene 15 F. (2d) 591 [aff 21 BF. (a) 


Ala.—Thompson v. Young, 215 Ala, 
603, 112 S 241, 242 [cit Cyc]. 
Ill.—F rank v. Frank, 305 Ill. 181, 
137 -.NE. 151: 
Ky.—Greenway v. White, 196 Ky. 
745, 246 SW 137, 141, 32 ALR 1385 
[cit Cyel]: 
Minn.—Hershey v. Meeker County 
Bank, 71 Minn. 255, 73 NW 967. 
Mo.—Grace v. Perry, 197 Mo. 566,. 
95 No reo 7 AnnCas $48. 
H.—Johnson v. Cushing, 15 N. 
Sk 398, 41 AmD 694 
Y.—Farmers’ lL. & Taso seve 
Shag 56 Misc. 201, 107 NYS 337 [aff 
127 App. Div. 656 mem, 111 NYS 1118. 


mem]. 
ep hietigsingon v. 30 Ont. 
McCracken, 3 


Austr.—Webb | v. 
Austra Cy Pw BOs: 

[a] Prescribed mode of exercise 
immaterial. (1) The character of a 
power as “‘general’ does not depend. 
upon whether or'not the mode or 
manner of its exercise is prescribed, 
but upon the absence of limitations. 
of the power when exercised in the 
prescribed mode. “A power is re- 
garded as ‘general’ when it is not 
restricted by the donor to particular 
objects or beneficiaries, though the 
method of exercising it may be re- 
stricted and limited.’ Whitlock-Rose 
v. McCaughn, 21 F. (2d) 164, 165 [aff 
15 F, (2a) 591]. (2) A power of ap- 
pointment is or is not general within: 
the rule according to the persons or 
uses to which the property may be 
appointed under it, and not accord- 
ing to the time when its exercise 
takes effect in possession, or the in- 
strument by which its exercise is to 
be manifested. Johnson v. Cushing, 
15 N. H. 298, 41 AmD 694. 

To whom appointment may be made 
under general power see infra § 39. 

42. Frank v. Frank, 305 Ill. 181, 
137 NE 151; Greenway v. White, 196 
Ky. 745, 246 SW 137,141, 32) -AdoRs 
1385 [cit Cye]; Thompson v. Gar- 
wood, 3 Whart. (Pa.) 287, 31 AmD. 
502; Higginson v. Kerr, 30 Ont. 62. 
Compare Harris v. Harbeson, 9 Bush 
(Ky.) 397 (where the term ‘“specia! 
power” is used, not in contradistine- 
tion to a general power, but as mear.. 


Kerr, 


a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


at 


oS p 


§§ 7-9] 


In some jurisdictions, under statutes so providing,** 
a power, whether general or special,** is classified as 
beneficial where no person other than the grantee 
has, by the terms of its creation, any interest in its 
execution ;*° and as in trust, where, being a general 
power, any person or class of persons other than the 
grantee is designated as entitled to the proceeds or 
any portion of them or any other benefits to result 
from its execution, or where, being a special power, 
either the authorized disposition or charge is limited 
to be made to a person or class of persons other than 
the grantee of the power, or any person or class of 
persons other than such grantee is designated as en- 
titled to any benefit from the disposition or charge 
Under such a classifi- 
eation, a power is not beneficial when by the terms 
of its creation other persons than the grantee have 
an interest in its execution,*? or may in any con- 
Powers in trust 
are imperative,*® unless their execution or nonexecu- 
tion is expressly made to depend on the will of the 
grantee;°° but such powers are distinguishable from 


authorized by the power.*® 


tingeney have such an interest.48 


ing a power specifically expressed or 
ene and unequivocally manifest- 
ed). 

To whom appointment may be 
made under special power see infra 
$§ 40-47. 

43. See statutory provisions. 


44. General and special powers see 
supra § 6. 
45. Thompson v. Young, 215 Ala. 


€03, 112 S 241; Hershey v. Meeker 
County Bank, 71 Minn. 255, 265, 73 
NW 967; Ness v. Davidson, 45 Minn. 
424, 426, 48 NW 10; Hume v. Ran- 
dall, 141 N. Y. 499, 36 NE 402; 
Sweeney v. Warren, 127 N. Y. 426, 
433, 28 NE 413, 24 AmSR 468; Dana 
wv. Murray, 122 N. Y. 604, 612, 26 NE 
21; Crooke v. Kings County, 97 N. 
Wer4tod seCuttine: v. Cutting, S67NY. 
522, 531; Jennings v. Conboy, 73 N. 
Y. 230 [rev 10 Hun 77]; Kinnier v. 
iRogers,n42 ON. We. S38hzZiatl 55, Barb. 
85]; West v. West, 215 App. Div. 
285, 213 NYS 480; Newton v. Hunt, 
59 Misc. 633, 112 NYS 573 [mod 134 
App. Div. 325, 119 NYS 3 (aff 201 N. 
Y. 599 mem, 95 NE 1134 mem)]; 
Leonard v. American Baptist Home 
Mission=: Soc); (35. Hun CN. Y2). 290; 
Fellows v. Heermans, 4 Lans. (N. Y.) 


230; Coster v. Lorillard, 14 Wend. 
CNY 2265; 
46. Hershey v. Meeker County 


Bank, 71 Minn. 255, 265, 73 NW _ 967; 
Carson *y. Cochran, 52 Minn. 67, 53 
NW 1130; Ness v. Davidson, 45 Minn. 
424, 426, 48 NW 10; Murray v. Miller, 
178 N. Y. 316, 323, 70 NE 870 [aff 85 
App. Div. 414, 83 NYS 591]; Sweeney 
v. Warren, 127 N. Y. 426, 433, 28 NE 
413, 24 AmSR 468 [rev 52 Hun 246, 
6 NYS 575]; Townshend v. Frommer, 
125 N. Y. 446, 26 NE 805, 26 AbbNCas 
441; Dana v. Murray, 122 N. Y. 604, 
612, 26 NE 21; Delaney v. McCor- 
mack, 88 N. Y. 174, 180; Cutting Vv. 
Cutting, 86 N. Y. 522, 532 [rev 20 
Hun 360]; Kinnier v. Rogers, 42 N. 
Y. 531 [aff 55 Barb. 35]; Doscher v. 
Wyckoff, 132 App. Div. 139, 116 NYS 
389; Fellows v. Heermans, 4 Lans. 
(N. Y.) 230, 256; In re New York L. 
Ins., etc., Co., 139 NYS 695; Lathrop 
v. Lathrop, 18 NYS 651, 653; Coster 
v. Lorillard, 14 Wend. (N. Y.) 265, 
324. See In re Wilkin, 183 N. Y. 104, 
75 NE 1105 (where a power was held 
to be a power in trust). 


Powers in trust generally see 
Trusts [39 Cyc 290 et seq]. 
Beste Coleman v. Beach, 97 N. Y. 
aot Wright v. Tallmadge, 15 N. Y. 

Rs 

49. Tilden v. Green, 130 N. Y. 29, 


28 NE 880, 27 AmSR 487, 14 LRA 33. 
ipo Coleman vy. Beech, 97 N. Y. 


40 Cal. 


Crystal Pier Co. v. Schneider, 
A. 379, 180 P 948; McGuire v. 


POWERS 


of the power.>+ 


purtenant. 


McGuire, 201 App. Div. 71, 198 NYS 


772; Sterricker v. Dickinson, 9 Barb. 
CNN) Ones 
Powers generally distinguished 


from trusts see supra § 1. 

sees of trustee see Trusts [39 Cyc 
. Ga.—Taylor yv. Phillips, 147 

Ga. 761, 95 SE 289. 


52. 

Tll.— Baker v. Wilmert, 288 Ill. 434, 
123 NE 627; McFall v. Kirkpatrick, 
236 Ill. 281, 86 NE 139. 

Ky.—Columbia Trust Co. v. Chris- 
topher, 133 Ky. 335, 345, 117 SW 943 
(‘A power is appendant when the 
estate created by the execution of 
the power overreaches, affects, or de- 
stroys the interest of the donee’). 

Md.—Brown v. Renshaw, 57 Md. 
67; Reid v. Gordon, 35 Md. 174, 184 
(where it was said that powers are 
“appendant, when the exercise of 
them is in the first instance to inter- 
fere with, and to a certain extent, to 
supersede the estate of the donee of 
such power’’). 

Miss.—Clark vy. Wilson, 53 Miss. 
119, 128 (“a power is annexed to the 
estate when the donee has an estate 
in the land, and the estate to be cre- 
ated by the power is to, or may, take 
effect in possession, during the con- 
tinuance of the estate to which it is 
annexed’’), 

Mo.—Garland v. Smith, 164 Mo. 1, 
14, 64 SW 188 (C‘Spowers appendant 
are such as the donee is authorized to 
execute out of the estate limited to 
him, and depend for their validity 
upon the estate which is in him’); 
Steele v. Farber, 37 Mo. 71. 
oak H.—Bell v. Twilight, 22 N. H. 


N.. Y.—Root v. Stuyvesant, 18 
Wend. 257; Wilson vy. Troup, 2 Cow. 
195, 14 AmD 458. 

C298, 


N. C.— Weil v. Davis, 168 N. 
302, 84 SE 395 [cit Cyc]. 
Tex. —Armstrong v. Moore, 59 Tex. 


646; Western Union Tel. Co. v. 
Hearne, (Civ. A.) 40 SW 50. 
Iong.—Per Jessel, M. R. in In re 


D’Angibau, 15 Ch. D. 228, 232 (say- 
ing that a power appendant or ap- 
purtenant “is a power exercisable by 
a person who has an interest in the 
property, which interest is capable of 
being affected, diminished or dis- 
posed of to some extent by the ex- 
ercise of the power’’). 

See also cases infra notes 53-56. 

“A power appendant or appurte- 
nant is that power existing where the 
donee of the power has an estate in 
the land and the power is to take ef- 
fect wholly or in part out of that es- 
tate, and the estate created by its ex- 
ercise affects the estate and interest 
of the donee of the power. ... Ap- 
pendant and appurtenant powers are 
annexed to the estate of the donee, 
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trusts, in that in the latter the trustee takes legal 
title to the property, which does not pass to a trustee 


[§ 8] C. Powers Appendant or Appurtenant, in 
Gross, and Collateral—1. Powers Appendant or Ap- 
Powers appendant or appurtenant are 
those which strictly depend upon an estate limited to 
the person to whom they are given,®? as where an 
estate for life is accompanied by a power to grant 
leases in possession,®? or to convey or encumber the 
property ;°* or where an estate is limited to such uses 
as a designated person shall appoint, and in default 
of and until appointment, to him in fee;** or where 
property is mortgaged and a power of sale is given 
to the mortgagee.®® 

[§ 9] 2. Powers in Gross. 
powers given to one to whom an interest in the 
property subject to the power is limited or reserved 
by the instrument creating the power, which enable 
him to create such estates only as will not attach on 
his own interest, or will take effect only at the termi- 
nation of his estate,®>? as where land is granted or 


Powers in gross are 


and when created are to be executed 
out of and must be concurrent with 
and have there being and continu- 
ance, at least for some part, out of 
the estate of the donee.’’ Baker v. 
Dette 288 Ill. 484, 438, 123 NE 


53. Ga.—Taylor v. Phillips, 147 
Ga. 761, 95 SE 289. 

Tll.—MeFall v. Kirkpatrick, 236 Il. 
281, 86 NE 139. 

Mo.—Garland v. Smith, 164 Mo. 1, 
64 SW fe 8. 

N. Y.—Root v. 
pone. 257. 

Eng.—Grange Vv. Tiving, O. Bridgm, 
107, 124 Reprint 494. 

“x” lease granted under the power 
may operate wholly out of the life 
estate of the party executing it, and 
must, in every case, have its opera- 
tion out of his estate during his life; 
that is, the lease takes effect in pos- 
session and is served out of the 
whole fee, and, therefore, wholly or 
pro tanto displaces the life estate.” 
1 Sugden Powers (6th ed) p 43. 

54. Mountjoy v. Kesselman, 225 
Keyr 55,0 SW '(2d)ci 51282 Columbia: 
Trust Co, v. Christopher, 133 Ky. 335, 
117 SW 9438; Cowman v. Classen, 
(Md.) 144 A 367; Garland v. Smith, 
164 Mo. 1, 64 SW 188; Tillett v. Nix- 
On,. LSOIN. 7Cs 19555 104] SR) o.2e. tne 
see Young v. Sheldon, 139 Ala. 444, 36 
S 27, 101 AmSR 44 (where it was said 
that such power is “collateral or in 
gross’); Beatson v. Bowers, (Ind. 
A.) 88 Ne 966 (where such power 
was said to be “simply a naked pow- 
er,’ and not a power, coupled with 
an interest);) Wynkoop v. Wynkoop, 
10 WklyNC (Pa.) 65, 66 (holding the 
power to be in gross “so far as the 
right to convert the fee was con- 
cerned”). 

55. Brown v. Renshaw, 57 Md. 67. 
See Mountjoy v. Kasselman, 225 Ky. 
55, 7 SW (2d) 512. 

56. Clark v. Wilson, 53 Miss. 119; 
Bell v. Twilight, 22 N, H. 500; Wil- 
son v. Troup, 2 Cow. (N. Y.) 195, 236, 
14 AmD 458; Bergen v. Bennett, 1 
Cai. Cas. (N. Y.) 1, 2, AmD 281; Weil 
v. Davis, 168 N. C. 298, 302, 84 SE 
395. Leit Cyc]. 

57. Ala.—Thorington vy. Thoring- 
ton, 82 Ala. 489, 1 S 716. 

Ga.—Taylor v. Phillips, 147: Ga. 
761, 95 SH 289. 

Ill. Baker v. Wilmert, 288 Ill. 434, 
438, 123 NE 627 (“A power in gross is 
one in which the donee haying an in- 
terest in the land is to create by ap- 
pointment an estate, only, which will 
not attach to the interest limited to 
him or take effect out of his own in- 
terest but which arises after the 
donee’s own estate has terminated’’). 

Ky.—Columbia Trust Co. vy. Chris- 
topher, 133 Ky. 335, 345, 117 SW 943 
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devised to a person for life with power to appoint 
Such powers have some- 
times been referred to as collateral,®® but are to be 
distingwished from merely collateral powers as ordi- 


the estate at his death.®§ 


narily defined.®° 


[§ 10] 3. Powers Both Appendant and in Gross. 
A power may, with reference to different estates in 
the property subject to it, have different aspects, so 
that, in respect of one estate, it is a power appendant, 
and in respect of another a power in gross.*? 


(‘A power . is in gross when 
the estate created by the execution of 
the power is beyond and does not 
affect the estate or interest of such 
donee’’). 

Md.—Reid v. Gordon, 35 Md. 174, 
184 (where it was said that powers 
are “in gross, when they do not com- 
mence until the determination of the 
estate of the donee’’). 

Miss.—Clark v. Wilson, 53 Miss. 

Mo.—Garland v. Smith, 164 Mo. 1, 
14, 64 SW 188 (‘powers in gross are 
such as one who has an estate in land 
has to create such estate:only as will 
not attach on the interest limited to 
him, or take effect out of his own in- 
ferent): 

N. Y.—Wilson v. Troup, 2 Cow. 195, 
236, 14 AmD 458 (“A power in gross 
is, where the person to whom it is 
given has an estate in the land, but 
the estate to be created under or by 
virtue of the power is not to take ef- 
fect till after the determination of 
the estate to which it relates’’). 

Eng.—In re D’Angibau, 15 Ch. D. 
228 (per Jessel, M. R.). 


Ont.—Cowan vy. Besserer, 5 Ont. 
624, 

See also cases infra note 58. 

58. Ajla.—Thorington vy. Thoring- 
ton, 82 Ala. 489, 1S 716. 

Ga. 147 Ga. 761, 
95 SE 289. 

Ill.—Baker v. Wilmert, 288 Ill. 434, 
123 NE 627. 

Ky.—Johnson vy. Harris, 202 Ky. 


£93, 259 SW. 35. 
Mo.—Garland v. Smith, 164 Mo. 1, 
64 nae 188. 
J.—Norris, v. Thomson, 19 N. J- 
Ea "307, SA. Patt 20 IN: Ba. 489]. 


Eng. —-In re Dp Anesibau, 15 Ch. iD: 
228 (per Jessel, M. R.). 
Ont.—Cowan vy. Besserer, 5 Ont. 


624. 

“It is a power in gross, because the 
estate for life has no concern in it.” 
Taylor .v. Phillips, 147 Ga. 761, 764, 
95 SE 289. 

{a] Power in gross becomes pow- 
er appendant (1) if the donee of the 
power subsequently apouyes the fee. 
Hill v. Sangamon L. & T.,Co., 302 Ill. 
33, 134 NE 112. (2) Powers appurte- 
nant see supra § 8. 

59. Cowan v. Besserer, 5 Ont. 624; 
4 Kent. Comm. p 317; 1 Sugden Pow- 
ers (6th ed) p 44. 

60. Powers merely collateral see 
infra § 11. 

61. See cases infra this note. 

{a] TIllustrations.—(1) Where a 
deed conveyed land to a trustee in 
trust for the sole and separate use 
and benefit of the grantor’s wife for 
and during her natural life, with pow- 
er in such wife to sell, mortgage, in- 
cumber, lease, or otherwise dispose of 
the land, the power was appendant so 
far as her right to lease, convey, or 
incumber her life estate was con- 
cerned, and in gross so far as it au- 
thorized her to appoint the fee. Gar- 
land v. Smith, 164 Mo. 1, 64 SW 188. 
(2) Where one to whom a life estate 
in property was devised was given 
a power of sale, the power was ap- 
pendant as it overreached and af- 
fected the life estate, and in gross as 
to the estate in remainder or rever- 
sion. Reid v. Gordon, 35 Md. 174. 
See also Wynkoop v. Wynkoop, 10 
WklyNC (Pa.) 65 (holding a life ten- 
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ant’s power of sale to be in gross as 
to the fee). But see Young v. Shel- 
don, 139 Ala. 444, 36 S 27, 101 AmSR 
44 (where such a power was said to 
be merely collateral or in gross). 

62. U. S.—Hunt v. HMnnis, 12 F. 
Cas. No. 6,889, 2 Mason 244. 

Cal.—F rink v. Roe, 70 Cal. 296, 11 
820: 

Conn.—Mansfield v. Mansfield, 6 
Conn. 559, 562, 16 AmD 76; Atwater 
y..Perkins, 51 Conn. 188,198. 

Fla.—McGriff v. Porter, 5 Fla. 3738. 

Ill.— Baker v. Wilmert, 288 Ill. 434, 
438, 123 NE 627 (‘a power collateral 
is one in which a power of appoint- 
ment is vested in one not interested 


in the property made the subject 
thereof’’). 
Ind.—Hammond v. Croxton, 162 


Ind. 353, 69 NE 250, 70 NE 368. 

Ky.—Columbia Trust Co. vy. Chris- 
topher, 133 Ky.9335, 117 Swi 943. 

Me.—Bradt v. Hodgdon, 94 Me. 559, 
48 A 179. 

Md.—Reid v. Gordon, 35 Md. 174, 
184 (where it was said that powers 
are altogether “collateral, when the 
donee has no estate at all in the prop- 
pene which is the subject of the pow- 
er 
ts ES: —Shelton v. Homer, 5 Metce. 


Nich, —Weaver v. Richards, 144 
Mich. 395, 108 NW 382, 6 LRANS 855. 
eee ee v. Wilson, 53 Miss. 


Mo.—Steele v. Farber, 37 Mo. 71. 

N. J.—Norris v. Thomson, 19 N. J. 
Eq. 307 [aff 20 N. J. Eq. 489]. 

N. Y.—Learned vy. Tallmadge, 26 
Barb. 443; Jackson v. Davenport, 18 
Johns. 295 [aff 20 Johns. 537]; Root 
v. Stuyvesant, 18 Wend. 257; Bergen 
v. Bennett, 1 Cai. Cas. 1, 2 AmD 281 
(per Kent, C.). 

S. C.—Hirschmann v. Gantt, 136 S. 
Cr, 13845SH5230: 
aoe ren DAngeibau, laid Che, Ds 

[a] As common-law authority.— 
(1) “A bare collateral power is like 
to an authority at the common law.’ 
Grange v. Tiving, O. Bridgm. 107, 114, 
124 Reprint 494. (2) Common-law au- 
thority distinguished from power 
Fas as see supra § 1 text and note 


63. U. S—Hunt v. Ennis, 12 F. 
Cas. No. 6,889, 2 Mason 244. 
Ky —Atzinger v. Berger, 151 Ky. 


800, “ie SW 971, 50 LRANS 622. 
Mich.—Weaver v. Richards, 144 
Mich. 395, 108 NW 882, 6 LRANS 855. 


Miss.—Clark v. Hornthal, 47 Miss. 
434. 
N. Y.—Bergen v. Bennett, 1 Cai. 


Cas. 1, 2 AmD 281 (per Kent, C.). 

See also cases supra note 62. 

64. Agent’s authority coupled with 
interest see Agency §§ 155, 156. 

Powers appendant or appurtenant 
see supra § 8. 

Powers in gross see supra § 9. 

65. U. S.—Missouri v. Walker, 125 
WES S80, SCt 920, msl) le wedan GO 
Taylor v. Benham, 5 How. 233, 12 L. 
ed. 130; Peter v. Beverly, 10 Pet. 532, 
9 L. ed. 522; Hunt v. Rousmanier, 8 
Wheat. 174, 5 L. ed. 589; Chase Nat. 
Bank v. Sayles, 11 F. (2a) 948, 48 
ALR 207; In re Columbia Shoe Co., 
289 Fed. 465, 467 [cit Cyc]; Daniel 
v. Felt, 100 Fed. 727; Hall v. Gam- 
brill, 92 Fed. 32, 34 CGA 190; (Kahn 
v. Weill, 42 Fed. 704. 


[§ 11] 4. Collateral oz Naked Powers. 
is simply collateral when given to one not having 
any interest in the property subject to the power, and 
to whom no interest therein is limited by the instru- 
ment creating the power.®? 
times referred to as a “naked” 

[§ 12] D. Powers Coupled with Interest.°+ 
power coupled with an interest 1s a power accompa- 
nied by or connected with an interest in the property 
subject to the power.°® 


[$§ 9-12 


A power 


Such a power is some- 
power.°? 
A 


The fact that the donee has 


Ariz.—Taylor v. Burns, 8 Ariz. 463, 
OM EAAG2iSs 

Ark.—Catherina v. Porter, 134 Ark- 
167, 203 SW 683; Griffith v. Maxfield, 
66 Ark. 513). 51 Sw 832; Allen v. Da- 
vis, 13 Ark, 28; Wassell v. Reardon, 
11 Ark. 705, 44 AmD 245; Denson v. 
Thurmond, 11 Ark. 586; Yeates v. 
Pryor, 11 Ark. 58; Nicks v. Rector, 4 
Ark. 251. 

Cal.—Norton v. Whitehead, 84 Cal. 
263, 24 P 154, 18 AmSR 172; Frink v. 
1Koe, (KOBE ANG. SEW IRs SA), 

Colo.—Darrow y, St. George, 8 Colo. 
Uae 12! Git 

Conn.—Atwater  v. Perkins, 51 
Conn. 188; Mansfield v. Mansfield, 6 
Conn. 559, 16 AmD 76. 

Fla.—McGriff v. Porter, 5 Fla. 373. 

Ga.—Baggett v. Edwards, 126 Ga. 
463, 55 SE 250;. Willingham v. Rush- 
ing, 105 Ga. 72, 31 SE “13 0; Coney v. 
Sanders, 28 Ga. 511. 

Ill.—Smith v. Hunter, 241 Till. 514, 
89 NE 686, 132 AmSR 231; Benneson 
v. Savage, 130 Ill. 352, 22 NE 838; 
White v. Glover, 59 Ill. 459. 

Ind.—Hawley v. Smith, 45 Ind, 183; 
Wood v. Wallace, 24 Ind. 226; Jeffer- 
sonville Assoc. v. Fisher, 7 Ind. 699; | 
Cooley v. Kelley, 52 Ind. A. 687, 96 
NE 638, 98 NE 653. 

Ky.—Hancock Vv. 
Pee Baird v. Rowan, 


Byrne, 5 Dana 


1 A. K. Marsh. 

Minn.—Alworth  v. 42 
Minn. 526, 44 NW 1030. 

Miss.—Kolb vy. Bennett Land Co., 
(4 Miss..56%, 21°08 2835) Clark vs Horn- 
thal, 47 Miss. 434. 

Mo. —Schanewerk v. Hoberecht, 117 
Mo. 22, 22 SW 949, 38 AmSR 631; 
Green _v. Cole, 103 Mo. 70, 15 SW 
317; Burke y. Priest, 50 Mo. "A. 310. 

Mont.—Gardner v. Billings First 
Nat. Bank, 10 Mont. 149, 25 P 29, 10 
LRA 45. 

N. H.—Hilliard v. Beattie, 67 N. 
571,39 A897 “Belllyve Twilight, 3 
N. H. 500. 

N. J.—Probasco v. Creveling, 25 N. 
J. L. 449; Den vy. McCann, 3 N. J. L. 
31, 4 AmD 384. 

N. Y.—Russell v. Russell, 36 N. Y. 
581, 93 AmD 540; Stephens v. Sessa, 
50 App. Div. 547, 64 NYS 28; Jackson 
v. Davenport, 18 Johns. 295 [aff 20 
Johns. 537]; Jackson v. Burtis, 14 
Johns. 391; Wilson v. Troup, 2 Cow. 
195, 236, 14 AmD 458; Bergen v. Ben- 
nett, ImCat “Castel 2 AmD> 281; Mor- 
gan v. Raynor, 5 AlbLJ 109. 

INC: Vilmington v. Bryan, 141 N. 
C. 666, 54 SEH 543; Carter v. Slocomb, 
ee N. C. 475, 29 SE 720, 65 AmSR 
N. D.—Brown vy. Skotland, 12 N. D. 
445, 97 NW 543. 

Oh.—Williams v. Veach, 17 Oh. 171, 
49 AmD 453; Martin v. Spurrier, 23 
Oh. Cir. Ct. 110. 

Pa.—Boyer v. Nesbitt, 227 Pa. 398, 
76 A. 103,136. AmSR 890; White’s 
ADD oO Pa. 134; Bancroft v. Ash- 
hurst, 2 Grant 513; Cassiday v. Mc- 
Kenzie, 4 Watts & S. 282, 39 AmD 76; 
Wells v. Sloyer, 1 PaLJR 516, 3 Pals 


Seymour, 


203; Riddle v. Kent, 10 Montg. Co. 
119; Dahlem’s Est., 43 PittsbLegJNS 
ee Pepper v. Robinson, 32 WklyNC 


S. C.—Hirschmann v. Gantt, 136 S. 
C. 1, 184 SE 230; Johnson v. Johnson, 
27 Ss. C. 309, 3 SE 606, 13 AmSR 636. 

S. D.—Reilly v. Phillips, 4 S. D. 
604, 57 NW 780. 


—_— — — — ——————— ——————seSesSSSSSSSSSSSSSSsSSssssssSsSsMMssssse 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 12-14] 


an interest in that which is to be produced by the 
exercise of the power, however, does not render the 
power one coupled with an interest.°® 


III. CREATION AND VALIDITY 


[§ 13] A. Instruments. Creating Powers.65 A 
power to dispose of property can be conferred only 
by an instrument executed with the same formalities 
as would be necessary for the disposition of the 
subject matter of the power.®® Accordingly, a deed?°® 
or will" is ordinarily requisite; but a power may 
be created by an instrument not under seal if an un- 
sealed instrument would be sufficient to do the act 
It has been held that a provision in 
the charter of a benevolent society authorizing each 


authorized.*2 


Tenn.—Wilburn v. Spofford, 4 Sneed 
ete Horn v. Broyles, (Ch. A.) 62 SW 

Tex.—Tinsley v. Dowell, 87 Tex. 
23, 26 SW 946; Armstrong v. Moore, 
59 Tex. 646; Daugherty v. Moon, 59 
Tex. 397; Western Union Tel. Co. v. 
Hearne (Civ. A.) 40 SW 50. See also 
Fennimore v. Ingham, (Civ. A.) 181 
SW 513 [aff (Commn. A.) 215 SW 
956] (holding that, where property 
was sold to one and a blank deed de- 
livered to him with the understanding 
that he could insert the name of a 
Subsequent purchaser as grantee, he 
had a power coupled with an inter- 


est). 

W. Va.—Drake v. O’Brien, 99 W. 
Va. 582, 130 SE 276. 

Hne.—iIn re Bacon, [1907] 1-sCh. 


475; Rich v. Beaumont, 6 Bro. P. C. 
152, 2 Reprint 994; Churchill v. Dib- 
ben, 9 Sim. 447, 16 EngCh 447, 59 Re- 
print 431. 

[a] Principle stated.—‘‘ ‘Power 
coupled with an interest’ is a power 
which accompanies, or is connected 
with, an interest. The power and the 
interest are united in the same per- 
son. But if we are to understand by 
the word ‘interest’ an interest in that 
which is to be produced by the exer- 
cise of the power, then they are never 
united. The power, to produce the 
interest, must be exercised, and by its 
exercise, is extinguished. The power 
ceases when the interest commences, 
and, therefore, can not, in accurate 
Jaw language, be said to be ‘coupled’ 
with it.” Willingham v. Rushing, 105 
Ga. 72, 76, 31 SE 130 [quot Hunt v. 
Rousmanier, 8 Wheat. (U. S.) 174, 203, 
5 Esved). 5897. 

[b] Vagueness of term.—“T freely 
confess that the phrase, ‘a power 
coupled with an interest,’ never 
seemed to me to convey a very clear 
and definite idea.” Johnson y. John- 


son, 27 S. C. 809, 316, 3 SE 606, 13 
AmSR 636. 
{c] Leading case.—‘In a review of 


the authorities, it will be found that 
on almost every occasion when the 
question of a power, coupled with an 
interest, has arisen, the case of Hunt 
Vv. Rousmanier [8s Wheat. (U.S.) 174, 
x L. ed. 589; opinion per Marshall, 

J.] has been. accepted as the lead- 
ae authority.” McColgan v. Cali- 
fornia Nat. Assoc. Bank, (Cal. A.) 
267 eto, Loo. 

[da] Distinguished from naked 
power.—‘‘There is a difference be- 
tween a devise to an executor to sell 
real estate and a devise to an execu- 
tor of real estate with power to sell. 
In one case a naked authority is given 
to sell; in the other an authority to 
sell, coupled with an interest, is giv- 
en. In the former case the freehold 
remains in the heirs until a sale is 
made by the executor; in the latter 
case a freehold immediately vests in 
the executor.” Smith v. Hunter, 241 
Tll. 514, 518, 89 NE 686, 132 AmSR 
231 

[e] Life tenant with power to sell 
remainder, although he has no inter- 
est in the remainder, does have an in- 
terest in the life estate, and so in the 
property which is the subject matter 


! 


POWERS 


Powers are 


er. "3 


of the power, and this is sufficient to 
make the power one coupled with an 
interest. Horn v. Broyles, (Tenn. 
Ch.) 62 SW 297. 

[f] Power to sell land conveyed as 
security for a debt, where the in- 
strument is not merely a mortgage, is 
a power coupled with an interest. 
Lewis v. King, 165 Ga. 705, 141 SE 


909; Baggett v. Edwards, 126 Ga. 
463, 55 SEH 250 
66. ‘U. S.—Hunt v. Rousmanier, 8 


Wheat. 174, 202, 5 L. ed. 589 [quot 
Missouri v. Walker, 125 U. S. 339, 8 
St 929) 31 Ti. ed.) 769): 

Kan.—Chase v. Chapman, 89 Kan. 
L9G), A3de 7/615. 

Mont.—Gardner v. Billings First 
Nat. Bank, 10 Mont. 149, 25 P 29, 10 
LRA 45. But see Muth vy. Goddard, 
28 Mont. 237, 72 P 621, 98 AmSR 553; 
Butte First Nat. Bank v. Bell Silver, 
ete, WMineoCo:,. 78) Mont: 32.58.19) 2 (403 
[aff.156 U. S. 470, 15 SCt 440, 39 L. ed. 
497] (both holding that a power of 
sale given to a mortgagee is a power 
coupled with an interest, because the 
donee has a lien on the property to se- 
cure his debt, which couples the pow- 
er see an interest in the property). 

C.—Gossett v. McCracken, 189 
N. No 115,126 SHeil7. 

S. C.—Johnson v. Johnson, 27 S. C. 
309, 3 SE 606, 13 AmSR 636. 
ae _—Daugherty v. Moon, 59 Tex. 

7 

See also cases supra note 65. 

But see Capron y. Attleborough 
Bank, 11 Gray (Mass.) 492, 493 (“a 
power of sale is not an ordinary ac- 
companiment of a mortgage, but is a 
power coupled with an _ interest’); 
Boyer v. Nesbitt, 227 Pa. 398, 403, 
76 A 108, 136 AmSR 890 (where 
it was said: ‘A power coupled with 
an interest . has been held to 
be an interest ‘in the subject upon 
which the power is to be exercised, or 
an interest in that which is produced 
by the exercise of the power’’). 


67. See cases supra note 65. 

Naked or collateral powers see su- 
pra oy La: 

68. Instruments appointing and 


biatch Tea} agent see Agency §§ 53- 


69. U. S.—Clark  v. 
Wheat. 577, 5 L. ed. 334. 
Cal.—Dutton v. Warschauer, 21 Cal. 
EE 82 AmD 765. 
C.—Williams v. Paine, 7 App. 
116 ‘Laff 169 U.S; 55, 18 SCt 279, 42 8 
ed. 658]. 
Ky.—Johnson v. Yates, 9 Dana 491. 
Oh.—Boltz v. Riley, 18 Oh. Cir. Ct. 
Nis. 74,7384 Oh! Cir! ct. 178, 181 [quot 


Cyl 
Plummer v. Russell, 2 Bibb 


70. 
(Ky.) 174; Boltz v. Riley, re ve Cin 
ge *y. Y. 


Ste NGS: (Bly 34 Oh. Cir. Ct. 

71. Cutting v. Cutting, 
522 [mod 20 Hun 360]; Boltz v. Riley, 
Lee OhelCire CtyINeuSa ll L,we4) Ol Cin 
Cts 

Testamentary powers in general see 
Wills [40 Cye 1820] 

72. Dutton v. Warschauer, 21 Cal. 
609, 82 AmD 765 (holding that a 
power to sell land, not under seal, is 


sufficient to authorize a contract of 
sale, a seal not being necessary for 


Graham, 6 
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so classified in contradistinction to mere naked or 
collateral powers.°? 


member to dispose of certain funds creates a pow- 


[§ 14] B. Provisions Granting or Reserving Pow- 
ers’*—]. In General. 
served, whether by deed, will, or otherwise,7° either 
expressly? or by implication. 71 
of words is necessary; any words, however informal, 
which clearly indicate an intention to give or reserve 
a power are sufficient for that purpose;‘* but a power 
is not created unless an intention to do so is expressed 


Powers may be granted or re- 


No particular form 


Such a contract). 

73. Maryland Mut. Benev. Soc. LI. 
O. R. M. v. Clendinen, 44 Md. 429, 22 
AmR 52. 

74 Testamentary provisions cre- 
ating powers see Wills [40 Cyc 1821]. 

75. Instruments creating powers 
seevsupray.§ 132 

76. Beecher v. Newton, 157 Ga. 118, 
120 SE 779, 780 [cit Cyc]; Powell v. 
Wood, 149 NG: 235, 62 SH 1071; Wis- 
dom v. Wilson, 59 Tex. Civ. Ay 593 
127 SW 1128, 1135 [cit Cyc]. See also 
cases infra note 80. 

77. U. S.—Roberdeau. v. Rober- 
deau, 20 F. Cas. No. 11,888, 1 Cranch 
(CACY Sa DE 

Ala.—Winston v. Jones, 6 Ala. 550. 

Ga.—Beecher v. Newton, 157 Ga. 
113, 120 SE 779, 780 [cit Cyc]. 

Ill.—Stoft v. McGinn, 178 Ill. 46, 
52 NE 1048; Rankin v. Rankin, 36 Ill. 
293, 87 AmD 205. 

Me.—Putnam Free School v. Fish- 
er, 30 Me. 523. 

Md.—Conkling Vv. 
Univ., 2 Md. Ch. 497. 

Mass.—Hale y. Hale, 137 Mass. 168; 
Bowen v. Dean, 110 Mass. 438; Purdie 
v. Whitney, 20 Pick. 25; Going v. 
Emery, 16 Pick. 107, 26 AmD 645. 

Mo.—Porter v. Schofield, 55 Mo. 56; 
Drumheller v. Hobb, 23 Mo. A. 161. 

N. J.—Lindley v. O’Reilly, 50 N. J. 
L. 6386, 15 A 379, 7 AmMSR 802, 1 LRA 
19; Naar v. Naar, 41 N. J. Eq. 88, 3 
A 94; Whitehead v. Wilson, 29 N. J. 
Eq. 396. 

N. Y.—Cahill v. Russell, 140 N. Y. 
402, 35 NE 664 [rev 68 Hun 540, 23 


Washington 


NYS 78]; Byrnes v. Baer, 86 N. Y. 
210; Stewart v. Hamilton, 37 Hun 19; 
Coogan v. Ockershausen, 55 N. Ye 
Super. 286, 18 NYSt ao Gersen v. 


Rinteln, 2 Dem. Surr. 

N. C.._Powell v. vood, 149 N. C. 
235, 62 SE 1071. 

Oh. —Bishop v. Remple, 11 Oh. St. 
277; Dean v. Loewenstein, 6 Oh. Cir. 
Ct: 587, 3 Oh. Cir, Dec. 597. 

Pa.— Gray v. Henderson, 71 Pa. 368; 
Ex P Elliott, 5 Whart. 524, 34 AmD 


ae 
I.—Ames v. Ames, 15 R. I. 12, 
22 on al hae 

S. C—Mimms v. Delk, 42 S. C. 195, 
20 SE 91. 

Tex.—Wisdom v. Wilson, 59 Tex. 
Civ... A. 593,127 ‘SW T1289 1035" [eit 
Cyc]. 

Va.—Carrington v. Goddin, 13 
Gratt. (54 Va.) 587; Harrison v. Har- 
rate 2 Gratt. (43 Va.) 1, 44 AmD 


Eng.—Tait v. Lathbury, L. R. 1 Eq. 
ae Flux v. Best, 31 L. T. Rep. N. S. 

See also cases infra note 81. 

78. Ala.—Blount v. Moore, 54 Ala. 
360; Winston v. Jones, 6 Ala. 550. 

Mich.—Thatcher v. St. Andrew’s 
Church, 37 Mich. 264. 

Mo.—Turner v. Timberlake, 53 Mo. 


371. 

N. Y.—Lesser v. Lesser, 11 Misc. 
fee 32 NYS 167; In re Scott, 204 NYS 

N. C.—Powell v. Wood, 149 N. C. 
235, 62 SE 1071. 

Ss. C.—Withers v. Yeadon, 18 S. C. 
Eq. 324. 
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or @learly implied.’° 


view the whole instrument.®? 


S. D.—Reilly v. Phillips, 4 S. D. 
604, 57 NW 780. 
pieah eRe foes v. Spofford, 4 Sneed 

Tex.—Daugherty v. Moon, 59 Tex. 
397; Nations v. Neighbors, (Civ. A.) 
201 SW 691; Wisdom v. Wilson, 59 
Tex. Civ. A. 593, 127. SW 1128. 

Wng.—Hopkinson v. Phipps, 2 Jur. 
639; Oxon v. Leighton, 2 Vern. Ch. 
376, 23 Reprint 837. 

“Powers may be created . . . 
by any language which indicates an 
intention to bestow them.’ In re 
Scott, 204 NYS 478, 487. 

[a] Liberal construction.—(1) If 
it appears that a testator intended to 
give a power of sale, the language 
used by him, although inapt, will be 
construed liberally in furtherance of 
the purpose. Lesser v. Lesser, 11 
Mise: 223, 32 NYS-167. (2) Liberal 
or strict construction of power see 
infra § 35. 

[b] Expression in will of wish or 


expectation that a devisee will ap-- 


point the property among a certain 
class of persons amounts to a direc- 
tion to appoint. Withers v. Yeadon, 
L8OS. °C Mig. 324. 

79. Beeson v. Breading, 77 Pa. 156. 
See also cases infra notes 80, 81. 

80. See cases infra this note. 

[a] Express power of appoint- 
ment granted: (1) By will. Yates 
56 Miss. 212; Young. v. 
Young, 68 N. C. 309; Tobin v. Gregg, 

Hess v. Hess, 5 Watts 

Ceao ist: Pulliam vy: Byrd, 21S: C. 
; Law Guarantee, etc., Co. v. 

Jonés, 103 Tenn, 245, 58 SW 219 
(power of appointment in father of 
devisees); Maloney v. Hawkins, 9 
Lea (Tenn.) 663; Wimberly v. Bailey, 
58 Tex. 222; Berchtoldt v. Hertford, 
7 Beayv. 172, 29 EngCh 172, 49 Reprint 
1029; Higginson v. Kerr, 30 Ont. 62 
(will creating, not a trust, but a gen- 
eral power of appointment in execu- 
tor). (2) By deed. Boyle v. John M. 
Smyth Co., 248 Ill. A. 57; Drusadow 
v. Wilde, 63 Pa. 170; Hanbury v. 
Tyrell, 21 Beay. 322, 52 Reprint 883. 

{b] Express power of appoint- 
ment not granted: (1) By will. 
Howard v. Law, 15 Phila. (Pa.) 341; 
In re Hutchinson, 8 Ch. D. 540; Man- 
deville v. Pinsent, 5 Newfoundl. 19. 
(2) By deed. Van Grutten v. Foxwell, 
84 L. T. Rep. N. S. 545. 

{[c] Express power to charge es- 
tate by way of jointure granted. 
Wigsell v. Smith, 1 Sim. & St. 321, 1 
EngCh 321, 57 Reprint 129. 

{d] Express power of sale and 
conveyance given person having es- 
tate or interest.—(1) Life estate with 
power of sale or disposition. Young 
v. Sheldon, 139 Ala. 444,.36 S 27, 101 
AmSR 44; Norris v. Harris, 15 Cal. 
226; Crozier v. Hoyt, 97 Ill. 23; Trim- 
ble v. Lebus, 94 Ky. 304, 22 SW 329, 15 
KyL 85; Fritsch v. Klausing, 13 SW 
241, 11 KyL 788; Stocker v. Foster, 
178 Mass. 591, 60 NE 407; Hardy v. 
Sanborn, 172 Mass. 405, 52 NE 517; 
Baird vy. Boucher, 60 Miss. 326; An- 
drews v. Brumfield, 82 Miss. 107; 
Leonard v. American Baptist Home 
Mission -Soc., 35, Hun. (N..Y.) 290) 
Parks v. Robinson, 138 N. C. 269, 50 
SE 649; Bodmann German Protest- 
ant Widows’ Home vy. Lippardt, 70 Oh. 
St-2261,. 71) NE v0; 1) AnnCas 87 5c 
Bishop v. Remple, 11 Oh. St. 277; 
Rutter v. Anderson, 48 W. Va. 215, 36 
SE 357; Meagher v. Meagher, 53 Can. 
S. C. 393, 30 DomLR 303 [dism app 34 
Ont. L. 33, 8 OntWN 357, 22 DomLR 


Accordingly, whether or not a 
power is expressly granted or reserved,*® or is to be 
implied from the provisions of an instrument,®+ is a 
question of intention and construction, having in 
It is indispensable, 
however, to the creation of a power that the property 
forming its subject matter be definitely identified,*? 
and that its objects be specified in or clearly ascer- 
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733 (mod 6 OntWN 361)]; Re Silver- 
thorn, 15 Ont. L. 112, 10 OntWR 798. 
See also Gaven vy. Allen, 100 Mo. 293, 
13 SW 501 (holding that, where a tes- 
tator devised his property to his wife, 
providing that in case of her remar- 
rying it should be divided among his 
children, and she was empowered to 
act as to the sale of his property “as 
she thinks best for the benefit of her- 
self and my children,” the will gave 
her power to convey a perfect title 
in fee); Danish vy. Disbrow, 51 Tex. 
235 (legal title and power of sale in 
widow under a will providing that 
she should have all the testator’s 
property ‘‘for the maintenance of her- 
self and the children,” and that she 
should “manage the same in such a 
manner as she thinks best and as 
her necessities may require’); In re 
Richards, [1902] 1 Ch) 76 (holding 
that, where a testator gave the in- 
come of his estate to his wife for her 
life with remainder to residuary lega- 
tees, but directed that ‘‘in case such 
income shall not be sufficient she is 
to use such portion of my said real 
and personal estate as she may deem 
expedient,’ she had a general power 
of appointment during her life over 
the capital). (2) Agreement giving 
one of two joint purchasers of land 
power to sell the interest of the oth- 
er. Mix v. White, 36 Ill. 484. (3) 
Agreement to make a pledge giving 
pledgee power of sale. Shaw v. Sillo- 
way, 145 Mass. 5038, 14 NE 783. 

[e] Express power of sale and 
conveyance not given person having 
estate or interest: (1) By will. 
Clark v. Clark, 172 Ill. 355, 358, 50 NE 
101 (holding that the appointment of 
testator’s wife as testatrix, with pow- 
er to sell and dispose of his property, 
“using her own discretion therein,” 
following. a devise of such property 
to the wife for life, did not couple a 
power of absolute disposition with 
the life estate, but merely empowered 
the wife to sell as executrix, in due 
course of administration; and that a 
wife who has a life estate in testa- 
tor’s property has no authority, un- 
der a clause of the will nominating 
her as executrix, with power to sell 
the property at discretion, to sell the 
same for her support and mainte- 
nance). (2) By deed. Maxwell vy. 
Barringer, 110 N. C. 76, 14 SE 516, 28 
AmSR 668. 

[f] Power expressly reserved in 
declaration of trust. Griffth v. Max- 
field, 66 Ark. 513, 51 SW 832. See also 


Towler v. Towler, 142 N. Y. 871, 36, 


NE 869 (where the court discussed, 
but did not decide, whether a particu- 
lar provision constituted the reserva- 
tion of a power). 

81. See cases infra this note. 

[a] Power implied in person hav- 
ing estate or interest.—(1) Life ten- 
ant. Smith v. McIntyre, 95 Fed. 585, 
37 CCA 177; Henderson v. Black- 
burn, 104 Ill. 227, 44 AmR 780; Clark 
v. Middlesworth, 82 Ind. 240; Weng- 
er _v. Thompson, 128 Iowa 750, 105 
NW 3383; Dixon v. Dixon, 85 Kan. 
379, 116 P 886; Morse v. Cross, 17 B. 
Mon. (Ky.) 735; Loud v. Poland, 126 
Me. 45, 186 A 119; Bowen v. Dean, 
110 Mass. 488; Paine v. Barnes, 100 
Mass. 470; Matter of Hackett, 130 
Misc. 339, 224 NYS 435; Bishop v. 
Remple, 11 Oh. St. 277; Hagenhuch’s 
Est., 25 Pa. Dist. 686; Otjen v. Froh- 
bach, 148 Wis. 301, 312, 134 NW 832 
[cit» Cyc]; In re Richards, [1902]1 
Ch. 76; Kennerley v. Kennerley, 10 


[§ 14 


tainable from the instrument by which it is attempted 
to be created;** similarly, the person or persons by 
whom a power is to be exercised must in some man- 
ner be designated or pointed out by the instrument 
creating the power,*® and if no person is designated, 
either expressly or by implication, to exercise it the 
power is ineffective.*® A power may be given in any 


Hare 160, 44 EngCh 155, 68 Reprint 
880. (2) Tenant during widowhood. 
Roberts v. Lewis, 153 U. S. 367, 14 
SCt 945, 38 L. ed. 747; Morse v. Cross, 
17 B. Mon. (Ky.) 735. (3) Devisee of 
estate on which legacy was charged. 
Coonrod v. Coonrod, 6 Oh. 114. 

[b] Power reserved by implica- 
tion. Beecher v. Newton, 157 Ga. 113, 
120 SE 779. : 

[ec] Power not implied by particu- 
lar provisions see Birmingham Vv, 
Lesan, 76 Me. 482; Traverso v. Tra- 
verso, 99 N. J. Eq. 514, 183 A_ 705; 
In re Fox, 52 N. Y. 530, 11 AmR 751 
(aff 63 Barb. 157]; McCauley’s App., 
93 Pa. 102; Clark v. Campbell, 2 
Rawle (Pa.) 215; Box v.. Word, 65 
Tex. 159; Van Grutten v. Foxwell, 84 
Lets Rep> NaS. 545; 

82. Re Patterson, 5 Man. 274. 
also cases supra notes 80, 81. 

vonstraction as to grant of power 
of: 
Trust instrument see Trusts [39 Cyc 

207, 290]. 

Will see Wills [40 Cyc 1820]. 

Construction of powers granted 
see infra §§ 33-92. 

83. Boltz v. Riley, 18 Oh. Cir. Ct. 
NGS 271 ce45Oh. Cire tre 3. 

84 Norris v. Thomson, 19 N. J. 
Eq. 307 [aff 20 N. J. Eq. 489]; Til- 
den v. Green, 130 N. Y. 29, 28 NE 880, 
27 AmSR 487, 14 LRA 33; Sweeney 
v. Warren, 127 N. Y. 426, 28 NH 413, 
24 AmSR 468; Read v. Williams, 125 
N. Y. 560, 26 NE 730, 21 AmSR 748; 
Henly v. Fitzgerald, 65 Barb. (N. Y.) 
508. Compare Brown v. Kelsey, 2 
Cush. (Mass.) 243 (holding that, 
where a testatrix bequeathed what 
should remain of her estate after 
payment of certain legacies “for the 
promotion of such religious and char- 
itable enterprises, as shall be desig- 
nated by a majority of the pastors 
composing the Middlesex Union As- 
sociation,” there was a _ sufficiently 
certain designation of the charities, 
and an appointment made accordingly 
by the members of such association 
would entitle the appointees to hold 
as if the property had been given to 
them directly. 

[a] Class of persons in whose 
favor a special power may be, exer- 
cised must be designated by the donor 
of the power with sufficient certainty 
so that the court can ascertain who 
were the objects of the power; but 
the particular individuals for whom 
the power should be exercised need 
not be designated. Read v. Williams, 
125 N. Y. 560, 26 NE 730, 21 AmSR 
748. 

{b] Provisions void for uncertain- 
ty.—(1) A power given to one by a 
will to appoint among such “benevo- 
lent, religious, or charitable institu- 
tions as she may think proper” is 
void as being too vague and indefinite 
to be enforced. Norris vy. Thomson, 
19 N. J, Kq. 307, 309 [aff 20 N. J. Eq 
489]. (2) A direction in a will that 
the executor should purchase a farm 
in a certain locality and of a certain 
value, in case the testator should not 
do so in his lifetime, was inoperative 
and void and did not create a valid 
power or power in trust, because it 
was too vague and indefinite to be 
carried into effect. Henly v. Fitz- 
gerald, 65 Barb. (N. Y.) 508. 


See 


Hk In re Crunden, [1909] 1 Ch. 
86. Whittemore v. Russell, 80 Me. 
297, 14 A..197,. 6 AmSR .200;.. Bau- 


AY wane v. Silver, 98 Md. 418, 56 A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 14-20] 


part of an instrument,*? and, in the case of a deed or 
other instrument of transfer, either before or after 


conveyance of the estate.*$ 


[§ 15] 2. Dispositions or Provisions Inconsistent 
with Power. The mere fact that the donor of a power 
makes other disposition of, or provisions as to, the 
subject matter does not necessarily affect the power; 
but the instrument will be so construed, if possible, 
as to reconcile the inconsistency and give effect to all 
In so far, however, as a power is 
repugnant to another disposition or provision made 
by the instrument containing it, the power is void.®® 

[§ 16] C. Validity®1—1. In General. 
ity of a power depends upon its nature and not upon 
its execution,®? and consequently a power capable of 


of its provisions.®® 


being validly exercised is not void 


the donee might attempt to create an illegal estate.°? 
but is in legal effect a power to do what is lawful 


and not what is unlawful.°* 


POWERS 


[§ 17] 2. Partial Invalidity.°® 
eral purposes does not fail because among them is 


[49 C.J.] 1255 


A power for sev- 


one which is void or has lapsed;°*° and a power void 


connected with, 


The valid- 


because under it 


as to some of the persons for whose benefit it was to 
be exercised is not necessarily void as to others.°* 

[§ 18] 38. Invalidity or Failure of Other Disposi- 
tions or Provisions. 


Where a power is inseparably 
or dependent on, other dispositions 


of or provisions as to the subject matter which are 
invalid or impossible of accomplishment, the power 
itself fails;°* but such invalidity or impossibility 
of other provisions will not cause the failure of a 
power otherwise valid which is not so connected with 
or dependent on them.®® 

[§ 19] 4. Relief against Invalidity. Equity will 
not interfere in behalf of the grantee of a power or 
of one in whose favor it has been exercised to supply 
a defect in the creation of the power.t ' 


IV. MODIFICATION OR REVOCATION 


[§ 20] A. Revocability.? 
revocable at the will of the donor 
Testamentary power of sale to pay 


debts or legacies exercisable-by exe- 
cutor when no donee is named see 


Wills. 
87. Re Patterson, 5 Man. 274. 
88. Re Patterson, supra 


89. Ky.—Stofer v. Stiltz. 179 Ky. 
899, 200 SW 631, 632 [quot Cyc]. 

Me.—Nash y. Simpson, 78 Me. 142, 
as 53. 

N. J.—Hemhauser v. Decker, 38 N. 
J. Eq. 426; Rudderow v. Nield, 27 N. 


J. E 

Noy Y.—Crooke v. Prince, 97 N. Y. 
421; Skinner v. Quin, 43 N. Y. 99 [rev 
49 Barb. 128, 33 HowPr 229]; Crit- 
tenden v. Fairchild, 41 N. Me 289; 
Belmont v. O’Brien, 12 N. Y. 394. 

N. C.—Levy v. Griffis, 65 N. C. 236. 

Va.—Shearman v. Hicks, 14 Gratt. 
55a aa)e 96; 

Ont.—Re Osborne, 15 OntWN 48. 

{a] Illustrations.—(1) Where 
power of sale for the purpose of nec- 
essary support is given to a widow, 
to whom a life estate in lands is de- 
vised, the power will not be con- 
trolled by a wish expressed in the de- 
vise that the land “shall remain as 
it is’ for twenty years. Nash v. 
Simpson,’ 78;Me. 142; 3 A: 58.°° (2) 
Where land was devised to a trustee 
for a married woman during her life 
subject to the power of disposition 
by her, the power, in order to recon- 
ile the apparent inconsistency, should 
be deemed to relate to the remainder. 
Crooke y. Prince, 97 N. Y. 421. (3) 
There is no inconsistency in a devise 
to a trustee in trust for the sole and 
separate use of a married woman, 
with a power given her to appoint 
the estate in fee by deed or will, vest- 
ing the trust in her in fee under Rev. 
Code c 119 § 26. Levy v. Griffis, 65 
N. C. 236. (4) A power of appoint- 
ment given one to whom property 
was limited in fee simple in default 
of appointment is valid, for in such 
case a power over the inheritance 
may coexist with a fee in the same 
person. Re Osborne, 15 OntWN 48. 

90. Shewmake v. Robinson, 148 
Ga. 287, 96 SE 564. 

91. Power for unlawful purpose 
see supra § 3 

Rule and statutes against perpetu- 
aoe see Perpetuities §§ 61-70, 124, 


92. Read v. Williams, 125 N. Y. 
560, 26 NE 730, 21 AmSR 748. 

93. Hillen v. Iselin, 144 N. Y. 365, 
39 NE 368; Re Goodhue, 47 Ont. L. 
178. 

peecation of power see infra §§ 93-— 


94. Hillen vy. Iselin, 144 N. Y. 365, 
39 NE 368. 

95. Invalidity or failure of other 
dispositions or provisions see infra 


A mere naked power is 


where a power 
or grantor;? but 


§ 18. 

Partial invalidity of execution see 
infra §§ 135, 136. 

96. _ Wilson v. Lynt, 30 Barb. (N. 
Y.) 124,16 HowPr 348. 

97. Downing v. Marshall, 1 Abb. 
Dec.) CN. YY.) 525. 

98 Md.—Barnum v. Barnum, 26 
Md. 119, 909 AmD 88. 

if 134 Mass. 
110, 45 AmR 305. 

N. J.—Thomas v. Scheible, 91 N. J. 
Eq. 451, 111 A 519. See also Denton 
v. Clark, 36 N. J. Eq. 534 (apparently 
recognizing the rule). 

N. Y.—Dana v. Murray, 122 N. Y. 
604, 26 NE 21; Benedict v. Webb, 98 
N. Y. 460; Martin v. Pine, 79 Hun 
426, 29 NYS 995; Abbott v, James, 14 
NYSt 597 [aff 111 N. Y. 673]. 


N. D.—Penfield v. Tower, 1 N. D. 
216, 46 NW 418. 
A Reon V.. Patton 139 -Ohvist. 
Pa.—Downer v. Downer, 9 Watts 


60. 
S. C.—Fryerson v. Fryerson, 34 S. 
©. Ls 459. 

[a] Power connected with or de- 
pendent on a void trust fails with the 
trust. Barnum v. Barnum, 26 Md. 
119, 90 AmD 88; Benedict v. Webb, 
98 N. Y. 460; Penfield v. Tower, 1 N. 
D. 216, 46 NW 413. 

[b] Power exercisable on termi- 
nation of void estate.—Where an es- 
tate attempted to be created by a will 
was invalid by reason of unlawful 
suspension of the power of aliena- 
tion, a power of sale authorized to 
take effect on the termination of the 
estate was also void. Dana v. Mur- 
ray, 122 N. Y. 604, 26 NE 21. 

[ec] Power to sell for purpose of 
paying void legacy.—Where a testa- 
tor directed his executor to sell real 
estate for the purpose of paying a 
void bequest and no disposition over 
was made of the property, it descend- 
ed to the heir as land and was not 
subject to the power of sale. Pat- 
ton v. Patton, 39 Oh. St. 590. 

99. Denton v. Clark, 36 N. J. Eq. 
534; Lindo v. Murray, 91 Hun 335, 
386 NYS 231 [aff 157 N. Y. 697 mem, 
51 NE 1091 mem]; McCready v. 
Metropolitan L. Ins. Co., 83 Hun 526, 
382 NYS 489 [aff 148 N. Y. 761 mem, 
43 NE 988 mem]; Zerbe v. Zerbe, 2 
LegChron (Pa.) 311. Compare 
Thompson v. Carmichael, 1 Sandf. 
Ch. (N. Y.) 387 (holding that, where 
a devise of real estate in trust em- 
powered the trustees to mortgage for 
such purposes as might be necessary 
under the will, the power was valid 
for the benefit of legatees, although 
the devise was declared void as un- 
lawfully restraining the power of 
alienation). 


is coupled with an interest,‘ or is 


[a] Power unconnected with void 
trusts.—An absolute and independent 
power given by will to executors to 
sell all or any portion of the real 
estate of testator, at such times and 
in such manner and upon such terms 
as they should consider most for the 
interests of the estate, and to execute 
deeds therefor, is valid, although 
trusts created by the will with which 
the power of sale is in no way con- 
nected are void. Lindo v. et 91 
Hun 335, 36 NYS 231° [aff 157 Novy. 
697 mem, 51 NE 1091 mem]. 

[b] Power of sale in will contain- 
ing void bequest or devise.—(1) A 
power of sale given by a will for 
general purposes is not invalid be- 
cause certain legacies were left blank 
with respect to the amount. Den- 
ton ‘v. Clark, 36 Na J 3 Eg b34 ep 
Where a will appointed the executors 
and authorized them to sell testator’s 
property, their power to sell was not 
taken away by the fact that the only 
devise in the will was invalid be- 
cause of its bea ep Aha rs v. 
Zerbe, 2 LegChron (Pa.) 3 

1. Sanderlin v. Thooerenin LUSIN, 
Cyosle 

2. Revocability of agent’s author- 
ity see Agency §§ 151-161. 

Revocation of execution see infra 
§§ 157-159. 

3. Ala.—Elmes v. Sutherland, 7 
Ala. 262. 

Ariz.—Taylor v. Burns, 8 Ariz. 463, 
76 P 623. 

Ind.—Jeffersonville Assoc. v. Fish- 
er, 7 Ind. 699. 

Mo.—Swabey v. Boyers, 274 Mo. 

Tsien Ontnys 


332, 208 SW 204. 
N. Y.—Farmers’ 
Winthrop, 207 App. Div. 356, 202 NYS 
456 [mod on other grounds 238 N. Y. 
477, 144 NE 686]; Jackson vy. Bill- 
ings, 18 Johns. 368. 
N. Sa PY ee one? v. Bryan, 141 N: 
C. 666, 54 SE 54 
52 Pa. 338, 


91 AmD 159. 

Naked power see supra § 11. 

Revocation by death of donor see 
infra s 25. 

4. U. S.—Curtis v. Walpole Tire, 
etc., Co., 218 Fed. 145, 184 CCA 140; 
The Seatile, 170 Fed. 284, 95 CCA 480. 

Ark.— Rapley Ve Brice, 11) Atks 713% 

omit ay + v. Edwards, 126 Ga. 
463 “55 SE 250. 

Ill.— Babcock v. Chicago R. Co., 325 
Ill. 16, 155 NE 778; Bonney v. Smith, 
a Tires Ba se 52 16 


Minn.—American L. & T. Co. vy. 
Billings, 58 Minn. 187, 59 NW 998. 
Nebr.—Harrison v. Rice, 78 Nebr. 


654, 111 NW 594, 78 Nebr. 659, 114 
Ne ae 

H.—Hilliard v. Battie, 67 N. H- 
BTL, "39 A 897. 
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given for a valuable consideration® or as security,°® 


it is irrevocable. 


[§ 21] B. Manner of Revocation or Modification.’ 
A. duly created power cannot be revoked or modified 
except in express terms or by necessary implication.® 
Thus a power is not necessarily revoked by the grant 
of a similar power to another person,® nor by the 
donoz’s execution of a contract to sell the property 
forming the subject matter of the power,!° nor by 
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[$§ 20-25 


over which the power of sale was given by the will;*1 


and where a general power of appointment by deed 


deed or will.?? 


codicils changing the legatees or devisees of property 


[§ 22] A. Power Contingent upon Future Event.* 
Where the exercise of a power is made dependent up- 
on the happening of a future event, 
ercise of the power is suspended until that event hap- 


V. SUSPENSION 


pens.?4 


the effectual ex- 


[§ 23] B. Existence of Prior Similar Power. 
power is suspended during the existence of a similar 
power theretofore granted over the same property.'® 


or will has been exercised by an appointment by deed 
reserving a power of revocation and appointment to 
new uses to be exercised by deed only, the creation 
of such new power to appoint by deed only cannot, 
without clear evidence of intention, be taken as op- 
erating to destroy the original omer to appoint by 


A 


VI. DURATION AND TERMINATION 


[§ 24] A. In General.1® The duration of a power 
is dependent upon the intention of the grantor or 
donor, as shown by the terms of the instrument creat- 
ing it, the purposes had in view, and the circum- 
stances surrounding the transaction.1* 


N. Y.—Farmers’ L. & T. Co. v. 
Winthrop, 207 App. Div. 356, 202 NYS 
456 [mod on other grounds 238 N. Y. 
477, 144 NE 686]; Bergen v. Bennett, 
1 Cai. Cas. 1, 2 AmD 281. See also 
Wesley v. Beakes Dairy Co., 72 Misc. 
260, 181 NYS 212; Jackson v. Daven- 
port, 18 Johns. 295 [aff 20 Johns. 537] 
(dicta). 

Pa 
16 A 103, 136 AmSR 890; 
App., 82 ‘Pa. 301. 

R. I.—Industrial Trust Co. v. Colt, 
46 -R. I. 319, 128.A. 200. 

Tex.—Wells v. Littlefield, 59 Tex. 
556. 

Eng.—Gaussen v. Morton, 10 B. & 
C5731, 21 BC 309; 109 Reprint 622; 
Watson v. King, 4 Campb. 272, 171 


Lightner’ $ 


Reprint 87. 

Power coupled with interest see 
supra’ - 12. 

5. U. S.—Pacifie Coast Co. v. An- 


derson, 107 Fed. 973, 47 CCA 106 [aff 
99 Fed. 109]. 

Ark.—Wassell v. Reardon, 11 Ark. 
705, 44 AmD 245. 

Til.— Bonney Va smith adil bo. 

Pa.—Smyth v. Craig, 3 Watts & S. 
14. 

Eng.—In re MHannan’s' Empress 
Gold Min., ete., Co., [1896] 2 Ch. 643. 

6. Babcock v. Chicago R. Co., 325 
Tll. 16, 155 NE 773; American L. & T. 
Co. v. Billings, 58 Minn. 187, 59 NW 
998; Gaussen v. Morton, 10 B. & C. 
T3l. 21 MC, 309, 109 Reprint 622. 

7. Of agent’s authority see Agency 
§§ 162-166. 

Of wills see Wills [40 Cyc 1171]. 

8. New v. Potts, 55 Ga. 420; Ben- 
nett v. Rosenthal, 11 Daly (N. Y.) 91. 
See also Evans v. Evans, 22 L. J. Ch. 
785 (holding that a power to charge 
is not revoked by an instrument re- 
voking the deed by which such pow- 
er was created, but excepting “en- 
cumbrances” created by such deed, 
the power to charge being an encum- 
brance within the meaning ®f such 
exception); and cases infra notes 
9-12. 

9. Starr v. Stark; 22 F. Cas. No. 
13,317, 2 Sawy. 608, 642 [aff 94 U.S. 
477, 24 L. ed. 276 ‘Is 

aD Douglass v. Dickson, 45 S. C. 
Ne Wy 


11. Conover v. Hoffman, 1 Abb. 
Dec. (N. Y.) 429, 15 AbbPr 100; An- 
derson ‘v: Butler, 31 S: C. 183, 9 SE 
797, 5 LRA 166. 

12. Saunders v. Evans, 8 H. L. Cas. 
721, 11 Reprint 611. 

13. Construction of powers 
pendent on contingencies sce 


64, 
aa 21 Gratt. 


de- 
infra 


Raper v. Sanders, 


A power giv- 


(62 Va.) 60. 

Time of execution of power de- 
poudens on contingency see infra § 
108. 

15. Wolley v. Jenkins, 23 Beav. 53, 
53 Reprint 21. 

[a] Thus, where power is given 
by will to sell property which is also 
the subject of a settlement which 
contains a power of sale, the power 
to sell under the will does not arise 
until the power to sell under the 
settlement has ceased to exist. Wol- 
ley v. Jenkins, 23 Beav. 53, 53 Re- 
print 21. 

16. Time of execution see infra §§ 
106-110. 

17. U. S.—Milwee v. Waddleton, 
Zao, Meds. 989: L477 COA, 663) leit Cy el: 


D. C.—Kennedy v. Mangan, 51 
App. 296, 278 Fed. 1009. 
Ky.—Campbell v. Fowler, 226 Ky. 


548, 11 SW (2a) 423. 

Md.—Johns Hopkins Univ. v. Mid- 
dleton, 76 Md. 186, 24 A 454; Hoff- 
man v. Hoffman, 66 Md. 568, 8 A 466. 

N. J.—Foley v. Devine, 95 N. J. 
Hq. 4733123 rf 248, 249 [quot ay 
Cruikshank v. Parker, BA UNE Ale 
310; 29) An6s2: 

N. Y.—Taber v. Willets, 1 App. Div. 
28D) so ENS, Woe) shake © lb Se ING © Yin Goo 
mem, 48 NE 1107 mem]; Smith v. 
AND: Farmer Type Founding Coy 1s 
Misc. 434, 41 NYS 788 [mod “17 Misc. 
311, 40 NYS 356, and rev on other 
on 16 App. Div. 438, 45 NYS 


33 LegInt 416; 
Kaufman v. Hollinger, 4 WklyNC 27. 
Tex.—Hallum v. Silliman, 78 Tex. 

347, 14 SW 797. 
Saubeur, L. R. 


Eng.—Sharp v. St. 

({iChe343ho rekJump, [Vos ist Ch: 
294 invane sCottony Loe ChiwmDienGes: 
Wood v. White, 4 Myl. & C. 460, 18 
EngCh 460, 41 Reprint 178. 

{a] Intention must be determined 
from instrument, and the test is not 
what the donor intended to say, but 
what he meant by the terms em- 
ployed. If an ambiguity be found in 
the instrument, w'hen considered as a 
whole, resort may be had to the 
facts and circumstances surrounding 
its execution. Campbell v. Fowler, 
226 Ky. 548, 11 SW (2d) 423. 

Termination on accomplishment or 
cesser of purpose see infra § 29. 
263." Ala.—Fox v. Storrs, 75 Ala. 


11 “Si 54 

Ma. SS Sohne Hopkins Univ. v. Mid- 
dleton, 76 Md. 186, 24 A 454; Hoffman 
v. Hoffman, 66 Md. 568, 8 A 466. 

N. J.—Cruikshank y. Parker, 52 N. 


Yeates v. Pryor, 


en to trustees ordinarily -continues during the life 
of the trust and ceases upon its termination.!® 

[§ 25] B. Death of Donor or Grantor.1® 
naked or collateral power is revoked by the death of 
the donor or grantor,?° unless it is necessarily such 


A mere 


dig ae ey 29 A 682. 

Y.—Cussack v. Tweedy, 126 N. 
as at 26 NE 10383 [aff 56 Hun 617, 11 
NYS -<16];% Taber cvs) Willets,” 2 App. 
Divs, 28054 Si) NV Sieeon fait osu Name 
663 mem, 48 NE'1107 mem]; Bolton 
v. Jacks, 29 N. Y. Super. 166. 

Pa.—Kaufman v. Hollinger, 4 
WklyNC 27. 

R. I.—Rhode Island Hospital Trust 
Co. v.. Harris; 20 Rit. 160;°37 A’ 7018 
Bailey v. Brown, 9 R. I. 79. But see 
National Bank of Commerce v. Smith, 
17 R. I. 244, 21 A 959 (dictum, that, 
where the purpose for which tthe pow- 
er was created continues after the 
termination of the trust, the power 
will also continue). 

Tex.—Hallum v. Silliman, 78 Tex. 


347, 14 SW 797. 
Ene. —In re Sudeley, [1894] 1 Ch. 
Lewes, ete., R. Co., 18 


334; Peters v. 
Ch. D, 429; Trower v. Knightley, 6 
Madd. 134, 56 Reprint 1043. 

[a] Partial termination of trust.— 
The power of trustees to sell will not 
cease on partial cessation of the 
trust. Johns Hopkins Univ. v. Mid- 
dleton, 76 Md. 186, 24 A 454; Cussack 
v. Tweedy, 126 N. Y. 81, 26 NE 1033 
[aff 56 Hun 617, 11 NYS 16]; Taber 
v. Willets, 1 App. Div. 285, 37 NYS 
233 [aff 153 N. Y. 668 mem, 48 NE 
1107 mem]; Trower v. Knightley, 6 
Madd. 134, 56 Reprint 1043. 

Powers in trust see Trusts. 

19. Death of mortgagor as revoca- 
tion of power of sale in mortgage or 
trust deed see Mortgages § 1348. 

Death of principal as revocation of 
a bir authority see Agency §§ 179- 


20; See Si —Hunt v. Rousmanier, 
8 Wheat. 174, 5 L. ed. 589; Lockett v. 
Bs Gol as si uh Cas. No. 8,443, 1 Woods 


552. 
18 Ark. 


Ark.—Moore v. Maxwell, 
se [aff 22 How. (U. S.) 185, 16 L. ed. 
251]; Gartland v. Nunn, 11 “Ark. 720; 
11 Ark. 58. 
yy tae .—In re Cunningham, Myr. Prob. 

Conn.—Organized Charities Assoc. 
v. Mansfield, 82 Conn. 504, 74 A 781, 
135 AmSR 285. 

Ga.—Turman y. Winecoff, 138 Ga. 
426, 75 SH 1031; 

Ind.—Hawley v. Smith, 45 Ind. 185. 

Mich.—Penfold v. ‘Warner, 96 Mich. 
179, 55 NW 680, 35 AmSR 591 

Mo.—Swabey v. Boyers, 274 Mo. 
332, 203 SW 204. 

N. Y.—Farmers’ L. & T. Co. v. Win- 
throp, 207 App. Div. 356, 202 NYS 
456 [mod on other grounds 238 N. “Y. 
477, 144 NE 686]. 

N. C.—Fisher vy. Southern L. & T. 


ES a a as ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 25-29] 


as can be exercised only after his death;?! but the 
donor’s death does not revoke or terminate a power 


coupled with an interest.?? 


[§ 26] C. Death of Donee or Grantee.?? 
necessarily ceases on the death of the donee or gran- 
tee, where there is no one else authorized to execute 
it;** but where so provided, expressly or by implica- 
tion, by the instrument of creation, the power may 
continue to exist in the assignee, representative, or 
successor of the donee after his death.?° 

Death before power becomes effective. 
donee of a power given by the will of another dies 
before the testator, the power is a nullity,?® and an 
attempted exercise of it by the intended donee is 


void.?7 


[§ 27] D. Death of Beneficiary?8—1. In General. 


€o., 138 N. C. 90, 50 SE 592. 
Oh.—Carll v. Little Miami R. Co., 
Wilt: MOCEIN: 15.4098, ec'c On,» Cars 


S. C.—Hirschmann v. Gantt, 136 
S.'C. 1, 184 SE 230; Fisher v. Fair, 34 
Se Cr 203613 SE 470,4a4 GRA “333. 

Tex.—Nehring v. McMurrain, (Civ. 
A.) 45 SW 10382. 

[a] Thus, where a bond for title 
given by a vendor to a vendee named 
a third person as trustee, and em- 
powered him to sell the land for the 
payment of the purchase money on 
failure of the vendee to pay, such 
third person possessed a naked pow- 
er, without an interest in the land, 
which was revoked by the death of 
the vendee, so that a sale thereafter 
made by him was void. Gartland v. 
iNpmng, 0d Ark: 720° 

[b] Even though declared to be 
irrevocable, a power not coupled with 
an interest is revoked by the death 
of the donor. Yeates v. Pryor, 11 
Ark. 58. 

[c] Although donee paid valuable 
consideration for it, a naked power 
will not survive the donor. Turman 
v. Winecoff, 138 Ga. 726, 75 SE 1131. 

Naked or collateral power see su- 
prs. sae 

21. Hunt v. Ennis, 12 F. Cas. No. 
6,889, 2 Mason 244. j 

Powers given by will see Wills [40 
Cye 1820]. ‘ 

22. U. S.—Hunt v. Rousmanier, 8 
Wheat. 174, 5 L. ed. 589; Fuller v. 
Peabody, 1 F. (2d) 965; Hunt v. En- 
nis, 12 F. Cas. No. 6,889, 2 Mason 244; 
Lockett v. Hill, 15 F. Cas. No. 8,443, 1 
Woods 552. 

Ark.— Yeates v. Pryor, 11 Ark. 58. 

Cal.—Norton v. Whitehead, 84 Cal. 
263, 24 P 154, 18 AmSR 172. 

Ga.—Lewis v. King, 165 Ga. 705, 
141 SE 909; Baggett v. Edwards, 126 
Ga. 463, 55 SE 250; Roland v. Cole- 
man, 76 Ga. 652. 

Ill.—Benneson v. Savage, 130 Ill. 
352, 22 NE 838. 

Ind.—Hawley v. Smith, 45 Ind. 183; 


Wood v. Wallace, 24 Ind. 226; Jef- 
fersonville Assoc. v. Fisher, 7 Ind. 
Miss.—Frank v. Colonial, etc, 


Morte. Co., 86 Miss. 103, 38 S 340, 70 
LRA 135. 

N. Y.—Cutler v. Winberry, 179 App. 
Div. 221, 166 NYS 627 [aff 160 NYS 
712]; Stephens v. Sessa, 50 App. Div. 
547, 64 NYS 28. 

N. C.—Fisher v. Southern L. & T. 
Go;, 138 N.C. 90, 50) SE) 592. 

Pa.—Droste’s HMst., 9 WklyNC 224; 
Riddle v. Kent, 10 Montg. Co. 119. 
But see Frederick’s App., 52 Pa. 338, 
91 AmD 159 (contrary dictum). 


Ss. C.—Hirschmann vy. Gantt, 136 
S. C. 1, 1384 SE 230. 
Tenn.—Horn v. Broyles, (Ch. A.) 


62 SW 297. 

W. Va.—Drake v. O’Brien, 99 W. 
Va. 582, 130 SE 276; McNeill v. Mc- 
Neill, 43 W. Va./765, 28 SH 717. 

See also Ryan v. Daly, 99 N. J. Ea. 
5685, 134 A 546 [aff 101 N. J. Eq. 305, 
306, 137 A 918] (apparently recog- 
nizing the rule). 

But see Watson, v. King, 4 Campb. 
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While the death of one for whose benefit a power is 
created will not extinguish the power where it can 


still be exercised consistently with the purpose of 


A power 


nated.*° 


Where the 


survivors.*? 


272, 274, 171 Reprint 87 (where it was 
said by Lord Ellenborough: ‘A pow- 
er coupled with an interest cannot be 
revoked by the person granting it; 
but it is necessarily revoked by his 
death. How can a valid act be done 
in the name of a dead man?’’). 

{a] Dissolution of partnership by 
which a power coupled with an in- 
terest was granted does not revoke 
the power any more than does the 
death of an individual grantor. Ful- 
ler v. Peabody, 1 F. (2d) 965. 

Power coupled with interest see 
supra § 12. 

23. Death of agent as revocation 
of agency see Agency §§ 184-187. 

Death of mortgagee or grantee of 
trust deed as terminating power of 
sale see Mortgages § 1348. 

Survivorship among two or more 
donees see infra § 102. 

24. Conn.—Supreme Colony U. O. 
P. EF. v. Towne, 87 Conn. 644, 89 A 
264, AnnCas1916B 181. 

N. J.—Chambers v. Tulane, 9 N. J. 
Eq. 146. 

N. Y.—Coleman vy. Beach, 97 N. Y. 


545; Wainwright v. Low, 57 Hun 386, 
10 NYS 888 [aff 132 N. Y. 313, 30 NE 
747]; Hotchkiss v. Elting, 36 Barb. 
38; Dominick v. Michael, 6 N. Y. Su- 
per. 374. 

Tenn.—Stamper v. Venable, 117 
Tenn. 557, 97 SW 812. 

Newfoundl.—Bearns v. ‘Noad, 4 
Newfoundl. 33: 

[a] Although the power is cou- 
pled with an interest (1) it becomes 
extinct upon the death of the donee 
when no other person is authorized 
to execute it. Bearns v. Noad, 4 New- 
foundl. 33. (2) Power coupled with 
an interest see supra § 12. 

[b] Power reserved to grantor is 
personal to him, and after his death 


it cannot be exercised by his heirs or 


anyone else. Stamper v. Venable, 117 
Tenn. 557, 97 SW 812. 

[ec] Reason for rule.—The ground 
upon which powers are given is per- 
sonal confidence in the donee of the 
power, and the intention that such 
powers should extend to persons oth- 
er than the one or ones in whom that 
confidence was reposed, and who is 
or are named as the donee or donees 
of the power, ought not to be pre- 
sumed. Bearns v. Noad, 4 New- 
foundl. 33. 

Who may execute power see infra 

96. 

Authority of heir of donee to exer- 
cise power see infra § 104. 

25. See infra §§ 104, 105. 

26. Matter of Mayo, 76 Misc. 416, 
136 NYS 1066; Sharpe v. McCall, 
[1903] 1 Ir. 179; Jones v. Southall, 
32 Beav. 31, 55 Reprint 12. See also 
In re Fowles, 222 N. Y. 222, 118 NE 
611, AnnCas1918D 834 (dictum). 

[a] Rule applied.—Where _ testa- 
trix gave a legacy to a designated 
person, and provided that in case 
of the legatee’s death before that of 
testatrix the legacy should go to such 
person as the legatee might have ap- 
pointed by will to receive the same, 
and the legatee died before testatrix, 
the legatee never received the power 


its creation,?® if the death of the beneficiary defeats 
or terminates the purpose of the power or renders its 
effectuation impossible the power is thereby termi- 


[§ 28] 2. Death of Some Members of Class. 
Where there is a power to appoint to or among the 
members of a particular class, the death of some of 
the members of that class before the exercise of the 
power will not prevent its exercise in favor of the 


[§ 29] E. Accomplishment or Cesser of Purpose, 
Exhaustion, or Impossibility of Execution. 
eral a power duly created is valid and subsisting until 


In gen- 


of appointment and her will could 
not operate as an execution of such 
power. Matter of Mayo, 76 Misc. 416, 
136 NYS 1066. 

Effect of death of legatee or dev- 
isee before testator’s death in gen- 
eral see Wills [40 Cyc 1925]. 

27. See cases supra note 26. 

Execution of powers generally see 
infra §§ 93-161. 

28. Death of creditor or mortgagee 
as revocation of power of sale in 
trust see Mortgages § 1348. 

29. U. S.—Fuller v. Peabody, 1 F. 


(2d) 965. 
ee v. Dix, 118 Ill. 477, 9 NE 

N. Y.—Cotton v. Burkelman, 142 N. 
Y. 160, 36 NE 890, 40 AmSR 584 [aff 2 
Misc. 165, 21 NYS 623]; Cussack v. 
Tweedy, 126 N.Y. 81,2 26 NE 10335 
Millspaugh v. Van Zandt, 55 Hun 463, 
8 NYS 637; Harvey v. Brisbin, 50 
Hun 376, 3. NYS 676 [aft 143 IN.7Y. 
151, 38 NE 108]. 

Tenn.—Horn v. Broyles, (Ch. A.) 
62 SW 297. 

Tex.—McCown vy. Terrell, 9 Tex. 
Civ. A. 66, 29 SW 484. 

[a] Power for benefit of donee 
as well as of another is not terminat- 
ed by the death of such other person. 
Cotton v. Burkelman, 142 N. Y. 160, 
36 NE 890, 40 AmSR 584. 

Appointment to surviving members 
of class see infra § 28. 

30. Jackson v. Jansen, 6 Johns. 
(N._Y.) 73; Brumbaugh vy. Krouse, 
79 Pa. Super. 424. See also Halfhead 
v. Sheppard, 1 BE. & E. 918, 102 HCL 
918, 120 Reprint 1155 (applying the 
rule). And see cases infra this note. 

[a] Power is terminated by: (1) 
Death of the sole beneficiary. Har- 
mon v. Smith, 38 Fed. 482; Fidler v. 


Lash, 23 WklyNC (Pa.) 449 (holding 
that, where there was a devise to 
wife for life, remainder over, with 
power to the executors to sell, if they 
should see fit, and to invest the pro- 
ceeds, and pay the interest to the 
wife, the power ceased on the death 
of the wife). (2) Death of all bene- 
ficiaries, except one, without issue, 
where the donee was empowered to 
sell the donor’s real estate and divide 
the proceeds among the beneficiaries. 
Sharpsteen v. Tillou, 3 Cow. (N. Y.) 
651. (8) Death of one of the devisees 
of land which the executors were em- 
powered to sell in such way and man- 
ner as they should judge most bene- 
ficial to the devisees. Seymour v. 
Bull, 3 Day (Conn:) "388° 

Accomplishment of purpose or im- 
possibility of execution as terminat- 
ing power see infra § 29. 

31. In re Ware, 45 Ch. D. 269; In 
re Capon, 10 Ch. D. 484; Paske v. 
Haselfoot, 33 Beav. 125, 55 Reprint 
314; Woodcock v. Renneck, 4 Beay. 
190,.49 Reprint 311 [aff 1 Phil. 72; 
19 EngCh 72, 41 Reprint 558]; Boyle 
v. Peterborough, 3 Bro. Ch. 243, 29 
Reprint 514, 1 Ves. Jr. 299, 30 Reprint 


353; Colston v. Pemberton, 5 L. J. 
Ch. 181; Houstoun v. Houstoun, 4 
Sim. 611, 6 EngCh 611, 58 Reprint 
229: Butcher v. Butcher, 1 Ves. & 


B. 91, 35 Reprint 31 [aff 9 Ves. Jr. 382, 


1258 [49 C.J.] 


its purpose, as determined from the whole intent of 
the instrument of creation, is spent;*? and a mere 
change in circumstances will not cause the power to 
terminate if the purpose for which it was created still 
A power ceases, how- 
ever, upon the accomplishment or cesser of the pur- 
pose of its creation,’?* or upon its exhaustion,®° or 
where its execution becomes impossible or its pur- 


remains to be effectuated.?? 


pose unattainable.*® 


[§ 30] F. Merger. A power may subsist in one to 
whom the fee or entire estate is limited in default 


32 Reprint 650]; Ricketts v. Loftus, 
4 Y. & C. Exch. 519, 160 Reprint 1112. 

32. Campbell v. Fowler, 226 Ky. 
548, 11 SW (2d) 423 [cit Cyc]; Wil- 
son v. Lynt, 30 Barb. (N. Y.) 124, 16 


HowPr 348; Bolton v. Jacks, 29 N. 
Y: Super. 166; In re Jump, [1903] ne 
Ch. 129; Taite v. Swinstead, 26 Beav. 
525, 53 Reprint 1001; Lantsbery v. 
Collier, 2 Kay & J. 709, 69 Reprint 967 
[discuss are v. Polhill, 11 Ves. Jr. 
DO oe | aReD Rint LOS Th wbOW.e V. 


Knightley, 6 Madd. 134, 56 Reprint 
1043; and cases infra note 33. 

[a] So long as principal design of 
power can be effected (1) although 
some comparatively unimportant ob- 
ject not expressly qualifying the dele- 
gated power may fail, the power is 

valid. Wilson v. Lynt, 30 Barb. (N. 
Y.) 124, 16 HowPr 348. (2) Impossi- 
bility of executing power or attain- 
ing purpose see infra text and note 
36. 


{b] Any one of several purposes 
uneffectuated.—-Where an estate was 
devised in trust for persons in shares, 
and unlimited power of sale was giv- 
en to the trustees, the power could be 
exercised over the whole so long as 
any of the trusts of any of the shares 
remained to be performed. Taite v. 
Swinstead, 26 Beav. 525, 53 Reprint 


1001. To same effect Trower v. 
Knightley, 6 Madd. 134, 56 Reprint 
1048. 

{[c] Power of sale given to carry 


out trust (1) continues operative as 
long as the trust continues. Bolton 
v. Jacks, 29 N. Y. Super. 166. (2) So, 
a power of sale given to trustees to 
enable them to perform a trust for 
the maintenance, out of capital as 
well as income, of a lunatic during 
his life is not determined by the luna- 
tic’s becoming absolutely entitled to 
the property, so long as he is unable 
to call for a conveyance. In re Jump, 
[19031 deaChiyy 29 ; 

33. See cases infra this note. 

[a] Illustrations.—(1) Where a 
testator owning an undivided inter- 
est as tenant in common of certain 
land empowered another to join in 
the sale of such land, but before his 
death the land was partitioned among 
the tenants in common, and the tes- 
tator’s interest set apart to him in 
severalty, the power of sale subsist- 
ed as to the tract held by the testa- 
tor at his death. Swan v. Covert, 138 
Pa. 306, 22 A 28. (2) A discretionary 
power of sale is not terminated dur- 
ing the life of the tenant for life by 
the fact that all the remaindermen 
have acquired vested interests in 
their share. Biggs v. Peacock, 22 Ch. 

284 


D; : 

Effect of inconsistent or repugnant 
provisions or dispositions in instru- 
ment granting power see supra § 15. 


34. Ala.—Seeberg v. Norville, 204 
Ala. 20, 85 S 505, 507 [cit Cyc]; Fox 
We Storrs, 75 Ala. 265. 

Til. —Smyth v. Taylor, ae Till. 296; 
Horn v. Sayer, 184 Ill. A. 326. 


Md.—Cowman v. Giaeeee 144A Aa 


N. J.—Tucker v. Baldwin, 73 ON 
Eq. 224, 66 A 928. 
N. Y.—Greenland v. Waddell, 116 


NAYS 434, 22 NE 367, 15 AmSR 400; 
Hetzel v. Barber, 69 N. ¥. 1; Hovey 
v. Chisolm, 56 Hun 328, 9 NYS 671; 
Butler v. Johnson, 41 Hun 206 [aff 
j11 N. Y. 204, 18 NE 643]; Chamber- 


POWERS 


inoperative.?® 


Donee.*° 


lain v. Taylor, 36 Hun 24; Farrer v. 
McCue, 26 Htn 477 [rev on other 
grounds 89° N. Y. 1391. 


SAC ae ae vy. Barrows, 2 Oh. St. 
Pa. 208 


Pa. 645, 57 A 1114; Swift’s App., 87 


Pa. 502; Brumbaugh vy. Krouse, 79 
Pa. Super. 424; Githens’ Est., 24 Pa. 
Co. 248; Adams’ Bst., 9 Pa. Co. 664 


[rev on other grounds 148 Pa. 894, 
23 A 1072, 24 A 189]; McCurdy’s App. 
23 WklyNC 226 [aff 21 WklyNC 187]. 

Tenn.—Murdock vy. Johnson, 7 
Coldw. 600. 

W. Va.—Snider v. Snider, 3 W. Va. 

And see cases infra this note. 

“A power exists in law only for 
some purpose and when fully execut- 
ed by the accomplishment of its pur- 
pose it is exhausted.” Philadelphia 
v. Johnson, 208 Pa. 645, 57 A 1114. 

[a] Power of sale for distribution 
(1) ceases upon the election of the 
persons beneficially interested in the 
property to take it in kind (In re 
Loyd, 175 Cal. 699, 167 P 157; Chasy 
v. Gowdy, 43 N. J. Eq. 95, 9 A 580; 
Prentice v. Janssen, 79 N. Y. 478; 
Reeser Est., 4 Pa. Co. 417. Compare 
Hoyt v. Day, 32 Oh. St. 101 [where it 
was held that the fact that by pro- 
ceedings in partition the testator’s 
widow had her devise of half of his 
property assigned to her in land, did 
not affect a power given the executor 
by the will to sell real estate for the 
purpose of distribution among the 
devisees, so far as the remaining half 
of the land was concerned]), (2) and 
where the whole beneficial interest is 
acquired by one of the beneficiaries, 
the exercise of such power becomes 
unnecessary, and the power ceases 
(Greenland v. Waddell, 116 N. Y. 234, 
22 NE 367, 15 AmSR 400). 

[b] Sale to pay debts barred by 
statute.—Where a power of sale is 
given for the purpose of paying debts, 
and while it remains unexecuted such 
debts become barred by the statute 
of limitations, the power ceases. 
Butler vy. Johnson, 41 Hun 206, 4 
ents 15 [aff 111 N. Y. 204, 18 NE 


Effect of death of beneficiary see 
supra §§ 27, 28. 

35. Ga.—Hill v. Hill, 81 Ga. 516, 8 
SE 879. 

Ill.—-Biwer v. Martin, 294 Ill. 488, 
128 NE 518. 

Ky.—Johnson y. Yates, 9 Dana 491; 
Fritsch vy. Klausing, 13 SW 241, 11 
KyL 788. 

Pa.—Swift’s App., 87 Pa. 502; Ex 
p. Elliott, 5 Whart. 524, 34 AmD 572; 
Hideil vs Girard (Le) Insi,, ete, (Co. 24 
Phila. 401. 

S. C.—MeNair v. Craig, 36 S. C. 
100, 15 SE 135. 

Bng. —Brown v. Nisbett, 1 Cox Ch. 
13, 29 Reprint 1040; Wood v. White, 
4 Myl. & C. 460, 18 IengCh 460, 41 Re- 
print 178; Armytage v. Armytage, 1 
Y. & Coll. 461, 20 EngCh 461, 62 Re- 
print 971. Compare In re Hancock, 
[1896] 2 Ch. 173 (holding that, where 
an irrevocable appointment was made 
of a life interest in favor of a first 
wife, and, subject thereto, the fund 
was appointed absolutely to children, 
the appointer could not, after the 
death of his first wife, make a valid 
appointment to a second wife, to take 


[§§ 29-31 


of execution of the power, without merging in the 
fee;*7 and where one who is given power to charge 
an estate becomes entitled to the reversion, the power 
does not merge during the continuance of the prior 
estates limited to others, unless an intention to such 
effect appears.?§ 
also given or becomes entitled to the fee or entire 
estate, the power is merged into the fee, and becomes 


But where the donee of a power is 


[§ 31] G. Release or Other Extinguishment by 
A power appendant or appurtenant*? or 


effect in priority to the interests of 
the children, such appointment be- 
ing inconsistent with the previous 
exercise of the power). 

And see cases infra this note. 

[a] What constitutes exhaustion 
of power.—(1) Where a will directed 
the executors to sell a certain one of 
two tracts of land to pay the testa- 
tor’s debts, and reserved the other 
for his widow and children, and the 
executors sold the reserved tract, 
they had no power afterward to sell 
the other tract. Brown vy. Beard, 6 
N. C. 125. (2) A trust to raise by sale 
a sum not exceeding a certain amount 
is not exhausted by raising a less 
amount. Harrold v. Harrold, 3 Gif- 
fard, 192, 66 Reprint 378. (3) A pow- 
er to lend a certain amount of trust 
funds is not exhausted by one loan, 
but after repayment it may be again 
exercised. Versturme v. Gardiner, 17 
Beav. 338, 51 Reprint 1064. (4) Sales 
of realty made by executors under a 
power contained in a will, by which 
money was realized more than suffi- 
cient to provide for certain annui- 
ties, for which purpose, among oth- 
ers, the sales were authorized, did not 
exhaust the power or preclude its ex- 
ecution by an administratrix with 
the will annexed, where the moneys 
so realized were not applied to pro- 
vide for the annuities, but were mis- 
appropriated by the executors. Wood 
v. Nesbitt, 62: Hun 445, 16 NYS 918 
[rev on other grounds 19 NYS 423]. 
(5) A general power of appointment 
over the fee is not exhausted by an 
appointment to uses exhausting the 
fee, but reserving a power of revyoca- 
tion. Saunders v. Evans, 8 H. L. Cas. 
721, 11 Reprint 611. 

[b] Misapplication of fund ap- 
pointed.—An estate having once 
borne a charge in favor of legatees 
or creditors is discharged, although 
the fund has been misapplied by the 
trustees. Omerod v. Hardman, 5 Ves. 
Jr. 722, 31 Reprint 825. 

36. Hetzel v. Barber, 69 N. Y. 1; 
Sharpsteen v. Tillou, 3 Cow. (N. Y.) 
651; Brumbaugh vy. Krouse, 79 Pa. 
Super. 424. 
nan of beneficiary see supra §§ 

Death of donee or grantee see su- 
pra § 26. 

Partial -effectuation possible and 
uneffectuated see supra note 32. 

37. Hicks v. Cochran, 4 Edw. (N. 
Y.) 107; Clere’s Case, 6 Coke 17b, 77 
Reprint 279; Abbot’ “vo Burton, ae 
Mod. 181, 88 Reprint 976; Maundrell 
v. Maundrell, 10 Ves. Jr. 247, 32 Re- 
Print 839; Cox v. Chamberlain, 4 
Ves. Jr. 631, 31 Reprint 325. See also 
Tickner y. Tickner [cit Parsons v. 
Freeman, 3 Atk. 741, 742, 26 Reprint 


1226] (appar ently recognizing the 
rule). 
38. Sing v. Leslie, 2 Hem. & M. 68, 


71 Reprint 385. 

39. Spencer v. Kimball, 98 Me. 499, 
57 A 793; Jennings v. Conboy, 73 N. 
Y. 230 [rev 10 Hun 77]; Wolley v. 
Jenkins, 23 Beav. 53, 58 Reprint 21. 

40. Revocation by donor or gran- 
tor see supra §§ 20, 21. 

; Release as fraud on power see infra 

133. 

41. Power appendant or appurte- 
nant see supra § 8. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 31-32] 


in gross*? may be released or extinguished by the 
donee or grantee,*® unless it is coupled with a trust,*# 
and even in the latter case the power may be ex- 
tinguished by the consent of all the parties, and a 
reconveyance by the beneficiaries and trustees to 
Unless permitted by statute,*® how- 
ever, a mere naked or collateral power*’ cannot be 
extinguished by any act of the donee,*® except when 
the power is one given him for his own benefit.*® 
Any dealing by the donee of an extinguishable pow- 
er with the property forming its subject matter which 
is inconsistent with the exercise of the power puts an 
end to it;®° but such donee may absolutely alienate 


the donor.*® 


42. Power in gross see supra § 9. 

43. Ala. ase de ee v. Thoring- 
ton, 82 Ala. 489, 1S 7 

Ga.—Hill v. Hill, st vee 516, 8 SE 


79. 
Tll.— Hill v. Sangamon L. 


Soe aCON 

302 Ill. 33, 184 NE 112; Baker v. Wil- 
eens 288 Ill. 434, 123 NE 627. 

y.—Johnson v. Harris, 202 Ky. 


195 559 SW 35; Columbia Trust Co. 
Vv. Christopher, 133 Key. 380, 11 7S WwW. 
943 


Md.—Brown v. Renshaw, 57 Md. 67; 
Reid v. Gordon, 35 Md. 174. 

N. J.—Norris v. Thomson, 19 N. J. 
Eq. 307 [aff 20 N. J. Eq. 489]. 


N. Y.—Dooper v. Noelke, 5 Daly 
413. 
Nev C—Tillett» vs, Nixon, 180: iN=z.C: 


195, 104 SE 352. 

R. I.—Grosvenor vy. Bowen, 15 R. I. 
549, 10 A 589. 

S. C.—Atkinson v. Dowling, 33 S. C. 
414, 12 SE 93. 

Va.—-Hume v. Hord, 5 Gratt. (46 
Va.) 374. 

Eng.—Foakes v. Jackson, [1900] 

In re Hancock, [1896] 2 

In re Radcliffe, bison 1 
Ch. 227; Isaac v. Hughes, L. R. 9 Eq. 
wOdis Smith v. Houblon, 26 Beav. 482, 
53 Reprint 984; Digges’ Case, 1 Coke 
173a, 76 Reprint 873; Albany’s Case, 
1 Coke 110b, 76 Reprint 250; Page 
v. Soper, 11 Hare 321, 45 EngCh SET, 
68 Reprint 1298; Davies v. Huguenin, 
1 Hem. & M. 730, 71 Reprint 320; In 
re Chambers, 11 ir. Eq. 518; Miles v. 
Knight, 12 Jur. 656; Walmsley v. 
Jowett, 238 L. J. Ch. 425; Smith v. 
Plummer, 17 L. J. Ch. 145; Smith v. 
Death, 5 Madd. 371, 56 Reprint 937; 
Webb v. Shaftesbury, 3 Myl. & K. 
599, 10 EngCh 599, 40 Reprint 228; 
Savile v. Blacket, 1 P. Wms. Tals 24 
Reprint 610; Bickley v. Guest, 1 Russ. 


& M. 440, ¥ EngCh 440, 39 Reprint 
L705 West v. Berney, 1 Russ. & M. 
431, 5 EngCh 431, 39 Reprint 167; 


Horner v. Swann, Turn. & R. 430, 12 
EngCh 430, 37 Reprint 1166; 1 Sug- 
den Powers pp 82 et seq, 87 et seq. 

And see cases infra this note. 

[a] Thus (1) where lands were 
devised to one for life, with power of 
appointment, the remainder to such 
of the testator’s children and 
grandchildren as the life tenant 
might see fit, with a limitation over 
to the testator’s three'sons, in case 
the power of appointment should 
not be exercised, the power was 
not coupled with a trust, and might 
‘be released by the tenant for life 
during her life. Atkinson v. Dow- 
ling, 33 S. C. 414,12 SH 93. (2) Where 
a testatrix devised all her realty in- 
-herited from her mother to her hus- 
‘band for life, and on his death to such 
persons as he might by last will ap- 
point, and, in default of appointment, 
to her own heirs at law, her heirs at 
law took vested estates in remainder, 
subject to be divested by the execu- 
tion of the power of appointment giv- 
en to the husband, and the husband 
could release his power of appoint- 
ment to the tenants in remainder, and 
he and they could, by their joint deed, 
hashes in fee simple the devised real- 

Grosvenor v. Bowen, 15 R. I. 
E49, 10 A 589. 
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44. Danaher vy. Hildebrand, 72 
Mise’ 240, 181° NYS 1273" Newton. v. 
Hunt, 59 Misc. 633, 112 NYS 573 [mod 
on other grounds 134 App. Div. 325, 
119 NYS 38 (aff 201 N. Y. 599 mem, 95 
NE 1134 mem)]; Atkinson v. Dow- 
ling, 33 S. C. 414, 12 SE 93; Weller v 
err oR J ia Se.) dirs Re lyre, 
49 lL. T. Rep. N. S. 259. 

Power in trust see supra § 7. 

45. Lewis v. Howe, 174 N. Y. 340, 
66 NE 975, 1101 [aff 64 App. Div. 572, 
72 NYS 851]. 

46. See statutory provisions. 

[a] In England, by the act of 1881 
(44 & 45 Vict. c 41 § 52), “a person to 
whom any power, whether coupled 
with an interest or not, is given may 
by deed release or contract not to ex- 
ercise, the power.” In re Chisholm, 
1901} 2 Ch: 82° 

[b] Constitutionality.—A statute 
authorizing in a particular case the 
surrender of a power of sale which is 
simply collateral, or confirming such 
surrender when made, is constitution- 
al and valid, since it diverts or takes 
away no vested or settled rights. 
Norris v. Thomson, 19 N. J. Eq. 307 
[aff 20 N. J. Eq. 489]. 

47. Naked or collateral power see 
supra § 11. 

48. Il].—Baker v. Wilmert, 288 Ill. 
434, 123 NE 627. 

Ky. —Columbia Trust Co. v. Chris- 
topher, 133 Ky. 335, 117 SW 943. 

N. J.—Norris v. Thomson, LOVIN ris 
Eq. 307 [aff 20 N. J. Eq. 489]. 

N. Y.—lLearned v. Tallmadge, 26 
Barb. 448. 

Eng.—Digges’ Case, 1 Coke 173a, 76 
Reprint 373; Albany’s Case, 1 Coke 
110b, 76 Reprint 250; Edwards v. 
Sleater, Hardres 410, 145 Reprint 522, 
(per Hale, C. B.); West v. Berney, 1 
Russ. & M. 431, 5 EngCh 431, 39 Re- 


print 167; Anonymous, 4 B. 15 Hen. 
Wak alsh 
49. Baker v. Wilmert, 288 Ill. 434, 


123 NE 627; West v. Berney, 1 Russ. 
& M. 431, 5 EngCh 431, 39 Reprint 


167. 
50. Ill—McFall v. Kirkpatrick, 
ous Til. 281, 86 NE 139. 
y._Johnson Wa Harris, e202 hey. 
Artes 959 SW 35; Columbia Trust Co. 


y, Christopher, P33. Key.) 335, 1b SwW- 


Mass.—Langley v. Conlan, 212 
Hig 135, 98 NE 1064, AnnCas1913C 


N. Y.—Freeborn v. Wagner, 2 Abb. 
Dee. 175, 4 Keyes 27. 
[1910] 


Eng. —Nottidge v. Dering, 
1 Ch. 297; Foakes v. Jackson, [1900] 


1 Ch. 807; In re Hancock, [1896] 2 
Che iiise 
[a] Method of release or extin- 


guishment.—(1) By covenant not to 
exercise power. Baker v. Wilmert, 
288" Til 434) 123° NE 627; eIsaac<v. 
Hughes, L. R. 9 Eq. 191 (voluntary 
covenant); Hurst v. Hurst, 16 Beav. 
372, 51 Reprint 822; Uxbridge v. 
Bailey, 4 Bro. Ch. 13, 29 Reprint 758, 
1 Ves. Jr. 499, 30 Reprint 457; Piers 
v. Tuite, 1 Dr. & Wal. 279 (agreement 
with creditors); Davies v. Huguenin, 
1 Hem. & M. 730, 71 Reprint 320 (cove- 
nant for valuable consideration); In 
re Chambers, 11 Ir. Eq. 518; Walford 
vy. Gray,-11 Jur. N. S. 4738. (2) By 
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his estate in the property without extinguishing the 
power, if it can thereafter be exercised without dero- 
gation of the alience’s estate.°? 

Reviver after extinguishment. 
tinguished by a conveyance of the estate to which it 
is appendant, it may be revived by a reconveyance 
for the same uses and purposes as under the original 
conveyance to the trustees.>? 

[§ 32] H. Bankruptcy of Donee. 
of a life tenant with power to appoint among his 
children does not affect his right subsequently to ex- 
ercise the power.°? 
has a general power of appointment with remainder 


If a power is ex- 


The bankruptcy 


Where, however, a life tenant 


alienation of particular estate. 
Mountjoy v. Kasselman, 225 Ky. 55, 7 
SW (2d) 512; Noel v. Henley, Mc- 
Clell. & Y. 302, 148 Reprint 427 (hold- 
ing that, where a tenant for life with 
a power of appointing part for ad- 
vaneing his children assigned his 
whole interest, he precluded himself 
from exercising the power). Com- 
pare Whitmarsh vy. Robertson, 1 Y. 
& Coll. 715, 20 EngCh 715, 62 Reprint 
1085 (where the question was raised 
but not decided). But see Cowan v. 
Besserer, 5 Ont. 624 (contrary dic- 
tum). (3) By warranty in deed con- 
veying donee’s life estate. Baker v. 
Wilmert, 288 Ill. 434, 123 NE 627. 
(4) By warranty in mortgage. Lang- 
ley v. Conlan, 212 Mass. 135, 98 NE 
1064, AnnCasi913C 421. (5) By re- 
lease for donee’s own benefit. In re 
Somes, [1896] 1 Ch. 250 (where it 
was held that a release of a limited 
power of appointment is valid, al- 
though made by the donee for his 
own benefit). But see Thomson vy. 
Norris, 20 N. J. Eq. 489 [aff 19 N. J. 
Eq. 307] (holding that, where a pow- 
er to appoint a fund among strangers 
is vested in a donee who has a life 
estate therein, he cannot release it 
for a consideration of benefit to him- 
self, unless all the beneficiaries con- 
sent). 

[b] Power is not released or ex- 
tinguished (1) by forfeiture of the 
donee’s life estate on account of com- 
mission of waste (Hatch v. Hatch, 1 
Oh: Si & C6) Bi270, 731 Cine Bulges 
(2) or by requesting the advice or 
consent of the donor who was the 
donee’s brother as to the manner in 
which the power should be exercised, 
where the request expressly recog- 
nized that such consent was unneces- 
sary (Neilson’s App., 10 Pa. Cas. 558, 
13 A 943). 

51. Proctor v. Scharpff, 80 Ala. 
227; Leggett v. Doremus, 25 N. J. Eq. 
122; Cowan v. Besserer, 5 Ont. 624. 

[a] Express reservation of right 
to exercise power.—Where a testa- 
trix devised her property to her hus- 
band for life, with remainder to their 
children, giving her husband discre- 
tionary power to sell and reinvest, 
and the husband conveyed his life es- 
tate in the property to the remainder- 
men, expressly reServing to himself 
the right to sell and reinvest as au- 
thorized by the will, the power of 
sale was unaffected by the convey- 
Proctor v. Scharpff, 80 Ala. 


Salisbury v. Bigelow, 20 Pick. 
(Mass.) 174. Compare Johnson vy. 
Yates, 9 Dana (Ky.) 491 (holding 
that, where a husband conveyed per- 
sonalty to a trustee for the use of his 
wife for life with a power of appoint- 
ment to her, to her heirs, a convey- 
ance by the husband and wife and 
trustee of the property, on precisely 
the same trusts and to the same use 
as those specified in the original con- 
veyance, had only the effect of chang- 
ing the trustee, and the power re- 
mained as before). 

53. In re Aylwin, L. R. 16 Eq. 585; 
Wickham vy. Wing, 2 Hem. & M. 436, 
71 Reprint 533. See also Haswell v 
Haswell, 2 De G. F. & J. 456, 68 EngrCl 
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to himself in default of the execution of the power, 
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he cannot, after his bankruptcy, exercise the’ power 


[§ 33] A. General Considerations—1. What Law 
Although there is authority to the con- 
trary,°’ it is ordinarily held that the character and 
extent of a power is to be determined with reference 
to the law of the domicile of the donor or grantor, not 
the law of the situs of the property to which the 


Governs.°° 


power applies.°§ 
[§ 34] 2. Intention of Donor. 


ly.6° 


356, 45 Reprint 698 (dictum). 

54. Doe v. Britain, 2 B. & Ald. 93, 
106 Reprint 301; Hole v. Escott, 4 
Myl. & C. 187, 18 EngCh 187, 41 Re- 
print 74; Hole v. Escott, 4 Myl. & C. 
187, 18 BngCh 186, 41 Reprint 74. 
See also Badham v. Mee, 7 Bing. 695, 
20 ECL 309, 131 Reprint 268, 1 Moore 
& S. 14, 28 HCL 479, 1 Myl. & K. 32, 
7 EngCh 32, 39 Reprint 593 (where 
the question was raised but not de- 


55. Of instrument of execution see 
infra “§ 71120). 

56. What law governs execution of 
powers see infra § 132. 

57. Newton v. Hunt, 59 Misc. 633, 
112 NYS 573 [mod 134 App. Div. 325. 
119 NYS 3 (aff 201 N. Y. 599 mem, 95 
NE 1134 mem)]. 

58. Prince de Bearn v. Winans, 111 
Md. 434, 470, 74 A 626 [cit Cyc]; 
Crusoe v. Butler, 36 Miss. 150; Far- 
num vy. Pennsylvania Co. for Ins. on 
Lives, etc., 87 N. J. Eq. 108, 99 A 145 
[aff 87 N. J. Eq. 652 mem, 101 A 1053 


mem ]. 
59. U. S.—Le Roy v. Beard, 8 How. 
ASI Ree dun nedie ilo Le 
Ala.—Marks v. Tarver, 59 Ala. 335; 
Capal v. McMillan, 8 Port. 197. 
Cal.—Beatty v. Clark, 20 Cal. 11. 
Ak C.—Merchant v. Cook, 7 App. 
391. 


Ga.—Mathis v. Glawson, 149 Ga. 
752, 102 SE 351. 
Ky.—Campbell v. Fowler, 226 Ky. 


548, 11 SW (2d) 423; Morgan v. Hal- 
sey, 97 Ky. 789, 31 SW 866, 17 KyL 
529, 36 LRA 716. 

Md.—Prince de Bearn v. Winans, 
AMINE, 243450 74in A 62:62) 9 Collins: -v. 
Foley, 63 Md. 158, 52 AmR 505; Nevin 
v. Gillespie, 56 Md. 320; Pearce v. 
Van Lear, 5 Md. 85. 

Miss.—Guion v. Pickett, 42 Miss. 
77; - Bartlett v. Sutherland, 24 Miss. 

5 


Nebr.—Watkins v. Hagerty, 104 
Nebr. 414, 419, 177 NW 654 [cit Cyc]. 

N. J— Ryan v. Daly, 99 N. J. Eq. 
585, 134 A 546 [aff 101 N. J. Eq. 305, 
306, 137 A 918]; Anderson v. Ander- 
sons.32-N. Jf ge, 560. 

N. Y.—Cotton v. Burkelman, 142 
INDE Ys 60, 36 NE 890, 40 AmSR 584; 
Farmers’ L. & T. Co, v. Shaw, 56 Mise. 
201, 107 NYS 387 [aff 127 App. Div. 
656 mem, 111 NYS 1118 mem]; Wil- 
son v. Troup, 2 Cow. 195, 14 AmD 458; 
Jackson y. Veeder, 11 Johns. 169. 

Pa.—kKerr v. Verner, 66 Pa. 326; 
Thompson v. Garwood, 3 Whart. 287, 
81 AmD 502; Schenck v. Clyde, 53 
Pa. Super. 652. 

Tenn.—Pate v. Pierce, 4 Coldw. 104. 

Tex.—Adams v. Mauermann, 90 
Tex. 438, 39 SW 280. 


Va.) 

Eng.—Farington vy. Parker, L. R. 4 
Eq. 116; Smith v. Doe,2B.&B. 478, 6 
HCL 235, 129 Reprint 1048, Bligh 290, 


Powers are to be 
construed in accordance with the intention of the 
donor or grantor,®® as determined under the rules 
relating to the construction of instruments general- 
A power general in terms will not be cut down 
to a special or particular power, unless 
do so is apparent from the instrument conferring 


Va. —Ropp Vv; Minor, 33 Gratt. (v4\ 
97. 


VII. CONSTRUCTION®® 


an intent to 


4 Reprint 610 [rev 1 B. & B. 97, 97 BCL 
525, 129 Reprint 660, 7 Price 281, 146 
Reprint 973]; Bute v. Stuart, 1 Bro. 
Ps (@22476) 1 Reprint. 1003" Taylorr v. 
Horde, 1 Burr. 60, 97° Reprint 190; 
Gower v. Eyre, Coop. 156, 10 HngCh 
156, 35 Reprint 514; Ren v. Bulkeley, 
Dougl. 292, 99 Reprint 189; Hawkins 
v. Kemp, 3 East 411, 102 Reprint 655; 
Van Grutten v. Foxwell, 84 L. T. Rep. 
N. S. 545; Griffith v. Harrison, 4 T: 
R. 737, 100 Reprint 1274; Pomery v. 
Partington, 3 T. R. 665, 100 Reprint 
WD 2e Lewthwaite v. Clarkson, ZENA ES 
C. Exch. 370, 160 Reprint 440, Com- 
pare In re Shuckburgh, [ESOT] A222 
794 [foll Maddison v. Chapman, 4 Kay 
& J. 709, 719, 70 Reprint 294 (aff 3 
De G. & J. 536, 60 EngCh 416, 44 
Reprint 1375)] (holding that, where, 
under a marriage settlement, the hus- 
band and wife took successive life 
interests in a trust fund, the wife’s 
interest being cut down to one moiety 
on remarriage, and subject thereto 
the fund was settled on trust for the 
issue of the marriage as the husband 
should appoint, and in default of ap- 
pointment for the sons at twenty-one 
or daughters at twenty-one or mar- 
riage, with the usual hotchpot clause; 
and by his will, which recited that 
he had power to appoint the fund aft- 
er the death of his wife, the husband 
appointed that “after the death of my 
said wife” three fifths of the fund 
should be held in trust for his elder 
son and two fifths for his younger 
son, these sons being the only issue 
of the marriage, the wife having re- 
married after her husband’s death, it 
was held that the moiety of the in- 
come thereby set free during her life 
passed under the appointment); In re 
Saunders, [1898] 1 Ch. 17 [rev [1897] 
1 Ch. 888, and questioning Banks v. 
Braithwaite, 32 L. J. Ch. 35] (holding 
that, where the donee of a power of 
appointment by deed appointed so 
much of the subject matter of the 
power as should be sufficient to raise 
a certain ‘net’ sum, the appointee 
was entitled to the specified sum, 
clear of all charges, including succes- 
sion duty). 

N. B.—In re Forster, 39 N. B. 526. 

hiberal or strict construction see 
infra | § 35. 

60. See cases supra note 59; 
infra this note. 

[a] Intention to be gathered from 
language used.—In determining the 
extent of the power granted, the in- 
tention of the donor or grantor is to 
be gathered from the language used 
in the instrument of creation. Frank 
Vv Erank»305 SN LSipeway SNe toh: 
Garland v. Smith, 164 Mo, 1, 64 SW 
188; Inglis v. McCook, 68 N. J. Eq. 
27, 59 A 630; Towler v. Towler, 142 
N. Y. 371, 36 NE 869; Matter of Fa- 
gan, 124 Mise. 288, 208 NYS 525; 
Farmers’ L. & T. Co. v. Shaw, 56 Misc. 


and 


[§§ 32-35 


so as to defeat vested interests.°* 


the power;°! and, on the other hand, a power can- 
not be extended beyond its express terms and the 
clear intention of the donor.°®? 
will be made to yield to the general intent, where 
they are inconsistent with each other.® 

[§ 35] 3. Liberal or Strict Construction.*+ While 
it has been held broadly that instruments creating 
powers are to be strictly construed,®° a distinetion 
has been drawn between naked powers®® and powers 
coupled with an interest®’? by some authorities, which 
hold that. the former are to be construed strictly,®* 
and the latter lberally.®® 
is authority for the view that all powers are to be 
construed liberally in equity, in furtherance of the 


A particular intent 


On the other hand, there 


201,107 NYS) 337° fatfhil27 App. Diw. 
656 mem, 111 NYS 1118 mem]; Min- 
ton “v-"Kirwoed, “Le Ross) =Ch® 6145 
Wood v. Wood, L. R. 10 Eq. 220; 
Brown v. Bamford, 1 Phil 620; 19 
EngCh 620, 41 Reprint 769; Mackin- 
ley v. Sison, 8 Sim. 561, 8 EngCh 561, 
59 Reprint 222; Barrymore v. Ellis, 8 
Sim. 1, 8 EngCh 1, 59 Reprint 1. 

[b] Words are to be taken in their 
ordinary and common acceptation, 
and not according to any legal or 
technical exposition of them. Grif- 
fith v. Harrison, 4 T. R. 737, 749, 100 
Reprint 1274. 

{c] Surrounding facts and circutn- 
stances may be considered in deter- 
mining the donor’s intent if an am- 
biguity be found in the instrument 
by which the power was created. 
Campbell v. Fowler, 226 Ky. 548, 11 
SW (2d) 423. See also: Towler v. 
Towler, 142 N. Y. 371, 36 NE 869; 
Matter of Fagan, 124 Misc. 288, 208 
NYS 525 (in both of which it was 
said that all the surrounding circum- 
stances are to be taken into view in 
determining the donee’s intention). 

Construction of: 

Deeds see Deeds §§ 195-480. 

Wills see Wills [40 Cyc 1382 et seq]. 

Other instruments see particular ti- 
tles throughout this work. 

61. Grace v. Perry, 197 Mo. 566, 


95 SW 875, 7 AnnCas 948; Thompson 
v. Garwood, 3 Whart. (Pa.) 287, 31 
AmD 502; Robert’s Est., 2 Pa. Dist. 
& Co. 347; In re Spencer, 3 Del. Co. 
(Pa.) 341; Wood. v. Wood, L. R. 10 
Hq. 220; Bristow v. Warde, 2 Ves. 


Jr. 336, 30 Reprint 660. 

General and special powers see su- 
pra § 6. 

62. Marks v. Tarver, 59 Ala. 335. 


63. Capal v., McMillan, 8 Port. 
(Ala.) 197. 
64. Construction in accordance 


with donor’s intention see supra § 
34 


65. Hannan v. Slush, 5 F. (2d) 
718; Lewis v. King, 165 Ga. 705, 141 
SE 909. 


66. Naked powers see supra § 11. 

67. Powers coupled with interests 
see supra § 12. 

68. Marlborough vy. Godolphin, 2 
Ves. 61, 28 Reprint 41. Compare Gor- 
in v. Gordon, 38 Miss. 205 (holding 
that, in construing a marriage set- 
tlement, courts will not hold a naked 
power of appointment, of a special 
and limited character, reserved to the 
settlor, to be a power coupled with 
an interest, or a power of revocation, 
so as to enable him to defeat the pro- 
vision for the children, if any other 
construction can be adopted consist- 
ently with the terms of the instru- 
ment). 

69. Antrim v. Buckingham, 1 Ch. 
Cas. 17, 22 Reprint 672, 2 Freem. 168, 
22 Reprint 1135, 2 Salk. 276, 91 Re- 
print 822; Marlborough v. Godolphin, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 35-39] 


purpose for which they were created.7° <A further 
distinction is drawn, however, between conveyances 
wherein it is the object of the grantor to convey his 
property and to retain a future power in himself of 
disposing of it, but to restrict himself in the exercise 
of that power to a particular mode, and conveyances 
wherein it is his object to place the property entirely 
beyond his own control, but to confer on a third 
person the power of changing the disposition of it, 
it being held that in the former ease the restraining 
words or phrases ought to receive such a construction 
as is most favorable to the owner,"! but in the latter 
ease they should be taken in such sense as to operate 
most efficaciously in favor of the donee.*2 

[§ 36] 4. Limitations and Restrictions.7? When 
no condition is actually annexed to a power, one 
need not be sought out;7* and where property is left 
by will with full power of disposal, no request or 
expression of the testator’s preference will in any 
manner control its disposition.*> So, too, if an in- 
consistency exists in an instrument creating a power 
between the terms of an instrument to be executed 
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under it and the consideration which it recites as 
moving to the grantor of the power, the recital will 
not operate as a limitation upon the power.7® A gen- 
eral power may, however, be restrained and quali- 
fied by a particular proviso.77 

[§ 37] B. Nature and Extent of Power Granted’® 
—l. Power of Appointment, Revocation, or Dis- 
position—a. In Genera]. Generally speaking, an 
absolute power to dispose of property embraces all 
powers necessary to effect the disposition.*® 

[§ 38] b. Discretion of Donee.*® Where, by the 
terms of the instrument creating a power of appoint- 
ment or revocation, its exercise is left to the disere- 
tion of the donee, the exercise of such diseretion will 
not be interfered with, in the absence of bad faith.*? 

[§ 39] c. To Whom Appointment May Be Made— 
(1) Under General Power. A general power of ap- 
pointment*? may be exercised by the donee to or for 
the benefit of himself** or any other person or per- 
sons whomsoever,** notwithstanding precatory ex- 
pressions in the instrument by which it was cre- 
ated;*> and so he may exercise it in favor of his 


2 Ves. 61, 28 Reprint 41. 

70. Pearce v. Van Lear, 5 Md. 85; 
Norecum vy. D’Gnch, 17 Mo. 98; Lesser 
v. Lesser, 11 Misc. 223, 32 NYS 167; 
Wilson v. Troup, 2 Cow. (N. Y.) 195, 
14 AmR 458, 7 Johns. Ch. 25; Jackson 
v. Veeder, 11 Johns. (N. Y.) 169; 
Roberts v. Dixall, 2 Eq. Cas. Abr. 668, 
22 Reprint 561; Long v. Long, 5 Ves. 
Jr. 445, 31 Reprint 674. See also Pool 
Ws Potter, 63 Ill. 533 (dictum, that 
powers, as strictly defined, and as dis- 
tinguished from common-law author- 
ities, are liberally construed). Com- 
pare Zouch v. Woolston, 2 Burr. 1136, 
97 Reprint 752 (holding that powers 
have the same construction and ef- 
fect in law which they have in equi- 


ty). 
71. Imlay v. Huntington, 20 Conn. 
146; Fitzgerald Vv. Fauconberge, 


Kibbet_ v. 


Fitzg. 207, 94 Reprint 722; 
Re 


Lee, Hob. 312, 80 Reprint 455; 
Patterson, 5 Man. 274, 278 

“A power of appointment in favor 
of the owner is to be construed liber- 
ally as part of his ancient estate.” 
Re Patterson, supra. 

fa] In California it is provided by 
Civ. Code § 1069 that a reservation in 
a grant shall be interpreted in favor 
of the grantor; and so where a deed 
reserved to the grantor the power to 
“erant, bargain and sell . . . to 
any person, for such price, and on 
such terms” as to him seemed advisa- 
ble, the reserved power, liberally con- 
strued, gave to the grantor the right 
to convey the premises, if he deemed 
a conveyance beneficial to him or his 
estate. Lewis v. Lewis, 3 Cal. A. 
727, 728, 86 P 994. 


72. Imlay v. Huntington, 20 Conn. 
146. 
73. Conditions or contingencies on 


wee eu power is dependent see infra §§ 
pp aie) 

Conditions attached to execution 
see infra §§ 128-130. 

Restrictions or limitations as to in- 
strument of execution see infra §§ 
115-117. 

74. See cases infra this note. 

[a] Thus, where several powers 
are given by a will, and some of them 
are conditional on the consent of the 
executors, it is not necessarily to be 
inferred that other acts, equally im- 
portant in their nature, are to be done 
only with a similar consent. Norcum 
vy. D’CGinch, 17 Mo. 98 

[b] General power followed by 
limited power.—There is no rule of 
construction of marriage settlements, 
that a power professing to give either 
parent the right to deal with the 
property settled, to the disinheriting 
of the children of the marriage, shall 
be construed as a power of appoint- 
ment for the benefit of the chiidren. 


Peover v. Hassel, 1 Johns. & H. 341, 
70 Reprint 778. 

75. Dugan v. Miles, 292 Fed. 131; 
McFadin vy. Catron, 120 Mo. 252, 25 
SW 506. 

76.0 ABCAtLYa Wen larik,, 2OLOala Le. 

77. Norton v. Frecker, 1 Atk. 524, 
26 Reprint 33 0; Fane v. Devonshire, 6 
Browne Crisis eoakeprine 984. 

78. Regulated by donor’s intention 
see supra § 34 

79. Kinnan v. Guernsey, 64 HowPr 
253 [aff 19 NYWklyDig 410]. See 
also Andrew v. Auditor, 5 OhS&CP 
242, 5 OhNP 123 (holding that such 
a power included authority to sign 
a petition for a public improvement 
which subjects the property to spe- 
cial assessment for the cost thereof). 

Authority incidental to power of: 
Appointment see infra §§ 58-62. 
Sale see infra §§ 69-76. 

80. As to existence or occurrence 
or Cowen. see infra §§ 63, 64, 77, 
As to time of execution see infra § 


107. 

81. N. Y.—Beardsley v. Hotchkiss, 
96UIN Es Ye. 200 

R. I.—Norman v. Prince, 40 R. I. 


402, 101 A 126. 

Tenn.—Matthews v. Capshaw, 109 
Tenn. 480, 72 SW 964, 97 AmSR 854. 

Va.—Steele v. Levisay, 11 Gratt. 
(52 Va.) 454; Cowles v. Brown, 4 
Call (8 Va.) 477. 

W. Va.—Carney v. Kain, 40 W. Va. 
758, 23 SE 650. 

Wng.—Meade King v. Warren, 32 
Beav. 111, 55 Reprint 44; Eaton v. 
Smith, 2 Beav. 236, 17 EngCh 236, 48 
Reprint 1171. 

[a] Revocation and new appoint- 
ment.—Where a settlement contained 
a power authorizing the tenant for 
life to revoke the trusts, and resettle 
the same upon such trusts as to her 
should seem meet, this general pow- 
er could not be controlled, and an ap- 
pointment to herself absolutely was 
a good execution. Meade King v. 
Warren, 32 Beav. 111, 55 Reprint 44. 

Shares to be appointed, and selec- 
tion, equality, and exclusion of ap- 
pointees see infra §§ 50-52. 

82. Generel powers see supra § 6 

83. Ill—Frank v.-Frank, 305 Tl. 
181, 137 NE 151 

Ky. —Mandel Vv. Fidelity Trust Co., 
128 Ky. 239, 107 SW 775, 32-KyL 1104. 

Mo. "Papin v. Piednoir, 205 Mo. 
ae 104 SW 638. 

J.—Mutual L. Ins. Co. v. Ev- 
eeore 40 N. J. Eq. 345, 3 A 126. 


N. Y.—Major v. Major, 177 App. 
Div. 102, 163 NYS 925. Compare Lin- 
coln Trust Co. v. Adams, 107 Misc. 


639, 177 NYS 889 (holding that, un 
der a power of appointment exer- 
cisable only by will, the donee could 
not appoint to himself). 


N. C.—Hicks v. Ward, 107 N. C. 
392, 12 SH 318, 10 LRA 821. 

s C.—Manning v. Screven, 56 8. C. 
78, 34 SE 22. 

Tex..—Hanna v. Ladewig, 73 Tex. 
Sed bes Ved sioe 

Eng.—Taylor v. Allhusen, [1905] 1 
Ch. 529; Wood v. Wood, L. R. 10 Eq. 
220; Meade King v. Warren, 32 Beav. 
111, 55 Reprint 44; Cambridge v. 
Rous, 25 Beav. 574, 53 Reprint 756; 
Watts v. Campbell, 2 Giffard :112, 66 
Reprint 48; St. John v. Gibson, 12 
Jur. 373. 

Can.—Meagher v. Meagher, 53 Can. 
S. C. 398, 30 DomLR 303 [dism app 
34> Ont: DG.) 33, 8 OntwNn 357) 522 
DomLR 733 (mod 6 OntWN 361) ]. 

Man.—Re Patterson, 5 Man. 

Ont.—Higginson v. Kerr, 30 Ont. 
62; Re Stimson, 31 OntWN 102; Re 
Leonard, 25 OntWN 177; Fenton v. 
Cross, 7 Grant Ch. 20. Compare Re 
Scofi, 17 OntWN 223 (holding that a 
power of appointment given to four 
donees was properly executed by two 
of them in favor of the other two). 

84. Ga.—New v. Potts, 55 Ga. 420. 

Tll.—F rank v. Frank, 305 Ill. 181, 
13% _ NEVIS 

Mo.—Papin v. Piednoir, 205 Mo. 
521, 104 SW 63. 

N. Y.—Cheever v. Cheever, 172 App: 
Div. 353, 157 NYS 428; Matter of Mec- 
Donald, "92 Misc. 680, 157 NYS 486, 15 
Mills Surr. 376 [aff 173 App. Div. 983 
mem, 159 NYS 1126 mem]; Farm- 
ers’ L. & T. Co. v. Shaw, 56 Misc. 201, 
107 NYS 337 [aff 127 App. Div. 656 
mem, 111 NYS 1118 mem]. 

N. -C.—Taylor v. Eatman, 92 N. C. 


601. 
Pa.—Ingersoll’s BHst., 3 Pa. Dist. 
399;. Horner’s Est., 4 Pa. Co. 189: 


Tex.—Hanna v. Lodewig, 73 Tex. 
ot, SW 7133. 

Eng.—Taylor v. Allhusen, [1905] 1 
Ch. 529; Wood v. Wood, L. R. 10 Eq. 
220: Langley v. Fisher, 9 Beav. 90, 
50 Reprint 277; Sutton v. Southern, 5 
rade Ones Se 

Man.—Re Patterson, 5 Man. 274. 

Ont.—Higginson v. Kerr, 30 Ont. 
62; In re McDonagh, 18 OntWN 154; 
Fenton vy. Cross, 7 Grant Ch. 20. 

Compare Manning v. State. Tax 
Comrs., 46 R. I. 400, 127 A 865 (hold- 
ing that an appointment to one to 
whom the estate was limited in de- 
fault of appointment was nugatory, 
and in legal effect constituted a fail- 
ure to exercise the power). 

[a] A corporation is a person (1) 
within the meaning of a devise to 
“such person or persons’’'as a desig- 
nated person should appoint. In re 
McDonagh, 18 OntWN 154. (2) Cor- 
poration as a person in general see 
Corporations § 30. 

85. Matter of McDonald, 92 Misc. 
680, 157 NYS 486,°15 Mills Surr. 376 


1262 [49 C.J.] 


creditors,*® or appoint to his estate, or mingle the 
subject matter therewith so as to subject the prop- 
erty to liability for his debts’* or to the payment 


of legacies.*® 


[§ 40] (2) Under Special or Limited Power®°— . 
(a) In General. Where a power of appointment is 
not general, but limited to certain beneficiaries or to 
a certain class of beneficiaries, it can only be exer- 
cised in favor of such beneficiaries or class, and any 
attempt to exercise it in favor of others is void,°®°® at 


POWERS 


[§§ 39-40 


appointment. be made directly or indirectly in favor 
of a stranger,®? except when it is made by the direc- 
tion of one or more of the objects of the power, in 


which case it has been sustained as in effect an ap- 


least in so far as the power is exceeded,®* whether the 


{aff 173 App. Div. 983 mem, 159 NYS 
1126 mem]. 

86. Montague vy. Silsbee, 218 Mass. 
107, 105 NE 611; In re Pennsylvania 
Co. for Ins. on Lives, etc., 264 Pa. 
433, 107 A 840; Ritchie’s HEst., 24 Pa. 
Dist. 510; Ingersoll’s Est., 3 Pa. Dist. 
Bog ee aiCo. 119% 

{a] Particular creditor or all cred- 
itors.—The donee of a general power 
of appointment may by will exercise 
it in favor of a particular creditor, 
or of all those who may be creditors 
at the time of his death. Montague yv. 
Silsbee, 218 Mass. 107, 105 NE 611. 

87. Onderdonk v. Ackerman, 62 
HowPr (N. Y.) 318 [aff 26 Hun 580]; 
In re Forney, 280 Pa: 282, 124 A 424; 
In re McCord, 276 .Pa. 459, 120 A 413; 
Hagen’s Est., 85 Pa. Super. 123 [aff 
285 Pa: 326,182 A175]; Morton’s Est., 
10\ Pa.’ Dist. & Co. 255; eTobey’s*hst.; 
£O7HPa. > Dists-& 1 Co, » 2295. Tobey’s 
Hst.,. 10 Pa. Dist: & Co. 227; Kates’ 
Est., 5 Pa. Dist. &-Co. 569 [rev on 
other grounds 282 Pa. 417, 128 A 97]; 
Brown’s Est., 17 Pa. Dist. 569; Fish- 
ers st, 165Pa. Dist... 161;, Inger- 
soll’s st.,, 3, Pa., Dist, 399, 15 Pa. Co: 
19; Horner’s Hst., 4 Pa. Co. ‘'h89,. 3 
Montz. Co. 155;  Stokes’.Hst., 3 Pa. 
Co. 193, 20 WKlyNC-48; In-re Speneer, 
3 Del. Co. (Pa.) 341; Coxen v. Row- 
land, [1894] 1 Ch. 406; In re Van Ha- 
gan, 16 Ch. D. 18. See also Boyle v. 
John M. Smyth-Co., 248 Ill. A. 57 
(where the question was raised but 
not decided, it not appearing that 
there was any unsatisfied-creditor of 
the donee’s estate). Compare Lin- 
coln Trust Co. v. Adams, 107 Misc. 
639, 177 NYS 889 (holding that the 


donee of a power exercisable only by 
will could not appoint to himself, and 
that an appointment to his executor 
would not be an appointment of the 
estate, since it would result only in 
an accidental intestate distribution). 

88. Matter of Franklin Trust Co., 
103. Mise. 143, 169 NYS 812; 
Forney, 280 Pa. 282, 124 A 424; 
McCord, 276 Pa. 459, 120 A 413. 

89. Special or limited powers see 
supra § 6. 

90. Ala.—Thorington v. Hall, 111 
Ala. 323, 21.S 335, 56 AmSR 54. 

Tll— Sayer Vv. ‘Humphrey, 216. Til. 
426, 75 NE 170; Horn v. Sayer, 184 
TITAS, 3:26. 

Ky.—Morgan v. Halsey, 97 Ky. 789, 
31 SW 866, 17 KyL 529, 36 LRA 716; 
Lasley v. Blakeman, 4 B. Mon. 539. 

Md.—Smith v. Hardesty, 88 Md. 
387, 41 A 788; Myers v. Baltimore 
Safe-Deposit, etc., Co., 73 Md. 413, 
21 A 58. 

Mass.—Coffin v. Atty. Gen., 231 
Mass. 579, 121 NE 397; Loring v. 
Wilson, 174 Mass. 132, 54 NE 502; 
Loring v. Blake, 98 Mass. 253. 

Minn.—Faloon v. Flannery, 74 
Minn. 38, 76 NW 954. 

N. H.—Varrell v. Wendell, 20 N. H. 
431. 

N. J.—Cochran v. Elwell, 46 N. J. 
Eq. 333, 19 A 672; Lippincott v. Ridg- 
way, Gb ae Eq. 526. 

N. Y.—Drake vy. Drake, 134 N. Y. 
220, 32 NE 114, 17 LRA 664 [aff 56 
Hun 590) 10 NYS 183]; Austin ‘v. 
Oakes, 117 N. Y. 577, 23 NE 193 [mod 
48 Hun 492, 1 NYS 307]; Matter of 
Guiltinan, 122 Mise. 604, 204 NYS 
662; Stewart v. Keating, 15 Misc. 44, 
36 NYS 913; Shannon v. Pickell, 2 


NTS 160. 
C.—Carson v. Carson, 62 N. C. 
ST) “Rankin v. Hoyle, 41 N. GC) 161. 
Oh.—Huber v. Free, 12 Oh. Cir. Ct. 
333, 5 Oh. Cir. Dec. 5873 Jennert v. 
Houser, Z2NOps CireuCet: 353, 2pOh. Cire 
ec. g 
Pa.—In re Johnson, 276 Pa. 291, 120 
A 128; Ewalt v. Davenhill, 257 Pa. 
385, 101 A 756; In re Carter, 254 Pa. 
565, 99 A 79; Wickersham v. Savage, 
58 Pa. 365; Horwitz v. Norris, 49 Pa. 
213; Salter v. Howell, 15 Serg. & R. 


188; Stear v. Stear, 5 Pa. Dist. & Co. 
699; Foterall’s Estate, 2 Pa. Dist. 
146, 12 Pa. Co. 548; Steger’s Est., 
11 Phila. 158. See also McClellan’s 
Est), “it Pal Dist. ¢ 162 (apparently. 


recognizing the rule). Compare In re 
Rogers, 218 Pa. 431, 67 A 762 (hold- 
ing bad an attempted appointment by 
one having power to appoint a speci- 
fied sum to the donor’s mother’s fam- 
ily and the balance to his father’s 
family, of a larger sum to the moth- 
er’s family than the amount speci- 


fied). 
oR C.—Snoddy v. Snoddy, 20 S. C. 
ek 

ren. —Herrick v. Fowler, 108 
Tenn. 410, 67 SW 861; Cruse v. Mc- 
Kee, 2 Head 1, 73 AmD 186. 

Vt.—Parks v. American Home Mis- 
Sionary Soc., 62 Vt. 19, 20 A 107. 

Va.—Hood v. Haden, 82 Va. 588; 
Harrison v. Harrison, 2 Gratt. (43 
Va.) 1, 44 AmD 3865; Knight v. Yar- 
brough, Gilm. (21 Va.) 27; Morris v. 
Owen, 2 Call (6 Va.) 520. 

Eng.—In re Hancock, [1896] 2 Ch. 
173; Palmer v. Wheeler, 2 Ball & B. 
18; Denning v. Ellerton, 26 Beav. 231, 
53° Reprint 886; Lloyd v. Lloyd, 26 
Beav. 96, 53 Reprint 833; Wright v. 
Goff, 22 Beav. 207, 52 Reprint 1087; 
Bute v. Stuart, 1 Bro. P. C. 476, 1 Re- 
print. 700; Brown vy. Nisbett, 1 Cox 
Ch. 13, 29 Reprint 1040; In re Cham- 


bers, aL ire pRae ols SRatcliite acy. 
Hampson, 1, Jur. N. S. 1104; Fox v. 
Charlton; 6... T. Rep: N.- S. 7438; 


Chester v. Chadwick, 13 Sim. 102, 36 
EngCh 102, 60 Reprint 40; Paul v. 
Pevtute 8 Ves. Jr. 375, 32 Reprint 

Ont.—Rogerson v. Campbell, 10 
Ont.) a. 17485068 vOnt Ww Ru Gis Bellic: 
Lee, 8 Ont. A. 185, 3 CanLTOccNotes 
197; Re McLachlin, 29 OntWN 489. 

91. Partial invalidity of execution 
of power see infra §§ 135, 136. 

92. See cases infra this note. 

[a] Thus (1) where a testator, 
under the provisions of his father’s 
will, had the power of appointing his 
share of his father’s estate among ‘his 
children or to his brother or sister, 
and by his will he gave part of the 
estate to his children, and appointed 
the residue to his brother, desiring 
him first to pay testator’s indebted- 
ness to ‘his father’s estate, and to re- 
lease his policy of insurance from 
such indebtedness, and then gave the 
policy and all moneys arising there- 
from to a-stranger; and it was held 
that the appointment to the children 
was valid, but the appointment to the 
brother was invalid, as being a fraud- 
ulent exercise of the power, inas- 
much as the stranger indirectly got 
the benefit of the appointment to the 
brother. Bell v. Lee, 8 Ont. A. 185, 
3 CanLTOccNotes 197. (2) A limita- 
tion upon the power to appoint land 


pointment to, and settlement by, the latter.°* 
an attempt to exercise such a power wholly or par- 
tially in favor of the donee himself or of his estate is 
invalid,®* unless he is within the specified class of 
beneficiaries ;°° and so is an attempt to exercise it in 
favor of the parent®® or the children or other de- 


Beav. 529, 52 Reprint 456; 


Thus, 


cannot be evaded by giving legacies 
to persons not the objects of the 
power and making them a charge on 
the land, or by directing that a per- 
son not an object of the power may 
occupy the land for one year. Roger- 
son v. Campbell, 10 Ont. L. 748, 6 
OntWR 617. See Herrick v. Fowler, 
a8 TeBe 410, 67 SW 861 (to same ef- 
ect): 

Fraudulent appointments see in- 
fra §§.133, 134: 

93. Fitzroy v. Richmond, 27 Beav. 
190, 54 Reprint 74; Re Gosset, 19 
Thompson 
v. Simpson, 1 Dr. & War. 459; Gold- 
smid v. Goldsmid, 2 Hare 187, 24 
EngCh 187, 67 Reprint 78; White v. 
St. Barbe, 1 Ves. & B. 399, 35 Reprint 
155. Compare In re Foot, [1910] 1 
Ir. 365, 369 (where it was said: ‘In 
a case where the donee of a power 
goes a little further and appoints the 
property to a person who is an ob- 
ject of the power, and to persons who 
are not objects of the power, a Court 
of Equity will support the transac- 
tion where it is done in good faith, 
and where it is satisfied that the per- 
son who is an object of the power has 
agreed that the property should be so 
settled or dealt with’’). 

94. Minn.—Faloon v. Flannery, 74 
Minn. 38, 76 NW 954. 

N. J.—Cochran v. Elwell, 46 N. J. 
Eq. 333,19 A 672 [aff 48 N. J. Eq. 307, 
24 A 130]. 

Oh.—Shank v. BPA ae Ns 44 Oh. St. 
237, 6 NE 255 ‘[rev 8 Oh. Dec. (Re- 
print) 574, 9 “CineLBul 23]. 
he y 23 WklyNC 


Eng.—In re Sinclair, Ir. R. 2 Eq. 45. 
Ont.—Bell v. Lee, 8 Ont. A. 185, 3 
CanLTOccNotes 197. 
; ree ee to donee of power see infra 
95. Taylor v. Allhusen, [1905] 1 
Ch. 529 (where, under the terms of a 
settlement, trust funds were to be 
held in trust for such persons an@ 
purposes and in such manner as the 
settlor should appoint, “‘so only that 
every such appointment be made to 
or in favour of a grandchild or grand- 
children” of the settlor’s grand- 
father; and the settlor was herself 
a member of the class). But see 
Tharp iv... Tharp) [Love [eas Chae 42 
(holding that a donee who was a 
member of the class could not ap- 
point to himself, where he had agreed 
with the donor that if the power was 
given him he would leave the subject 
matter to the person to whom it was 
limited in default of execution of the 
power, the latter not being a member 
of the class of objects of the power). 
96. Salter v. Howell, 15 Serg. & R. 
(Pa.) 188; Lloyd v. Lloyd, 26 Beav. 
96, 538 Reprint 8338 (holding that, 
where there was a power to appoint 
to children “with such directions or 
regulations for maintenance, educa- 
tion and advancement as their moth- 
er should appoint,” and she appointed 
the income to the children’s father 
until the younger should attain the 
age of twenty-one, “in or toward the 
maintenance and education” of the 
children, the appointment was _in- 
valid); Chester v. Chadwick, 13 Sim. 
102, 86 EngCh 102, 60 Reprint 40 
(power to appoint to children does 
not authorize appointment of the in- 
come to their mother for life to be 


pa ee ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ 


b 
i 


§§ 40-41] 


scendants®? of a beneficiary, or to a beneficiary in 
.tail,°® or to the husband or wife of a beneficiary,°® 
except, in the case of the husband of a beneficiary, 
where he is given only what he would be entitled to 


by law if the appointment were 
wife.t Similarly, an appointment 


representative of a deceased beneficiary is unauthor- 
ized and void; but where an immediate appointment 
is made to an object of the power, a provision that it 
shall be paid over only to his personal representative 
after his death does not render the appointment in- 
valid.? An ultimate limitation to objects of the pow- 
er which is dependent upon a limitation to strangers 


applied in her discretion for their in- 
terest, with remainder to the chil- 
dren): White v. Grane, 2 Wkly. Rep. 
320. But see Sutton v. Southern, 5 L. 
J. Ch. 185 (holding that, where prop- 
erty was settled on a woman for life 
for ther separate use, without power 
of anticipation, with remainder to 
the husband for life, with remainder 
to their children, and a power was 
given to the wife during her life to 
dispose of the principal for the pur- 
pose of educating or advancing the 
children or to answer any other occa- 
sion, the wife was authorized to exe- 
cute the power in favor of the hus- 
band). Compare White v. Grane, 18 
Beav. 571, 52 Reprint 224 (where such 
an appointment was treated as valid, 
the question of its invalidity appar- 
ently not being raised). 

97. Ala.—Thorington v. Hall, 111 
Ala. 323, 21 S 335, 56 AmSR 54. 
: Ky.—Lasley v. Blakeman, 4 B. Mon. 

Sos 

Md.—Smith v. Hardesty, 88 Md. 
387, 41 A 788. 

N. Jee ion ncoLt v. Ridgway, 11 N. 


J. Eq. 5 
Bore C.—Carson v. Carson, 62 N. C. 
Pa.—Fotterall’s Est., 2 Pa. Dist. 


D6, Laer a. Co. 1548. 

S. C.—Snoddy v. Snoddy, 20 S. C. 
Eq. 84. 

Oi ae a v. Owen, 2 Call (6 Va.) 
520. 

Power to appoint to children as in- 
cluding grandchildren or remoter de- 
scendants see infra § 41. 


rene Re Adams, 94 L. T. Rep. N. S. 
99. Hanbury v. Tyrell, 21 Beav. 
322, 52 Reprint 883; 


Ratcliffe v. 
Hampson, 1 Jur. N.S. 1104. 

1. Wombwell v. Hanrott, 14 Beav. 
143, 51 Reprint 241. See also Bristow 
v. Warde, 2 Ves. Jr. 336, 30 Reprint 
660 (sustaining, under a power to 
appoint among children, an appoint- 
ment to the husband of a daughter 
for life, and if she survived him, then 
to her for life). 

[a] Ilustration.—Where a mother 
had a power of appointment to her 
daughters, and on the marriage of 
one of them appointed that a moiety 
of the fund should be vested in her 
or her intended husband in her right, 
and to be paid to the husband, the ap- 
pointment was valid, although the 
husband was not an object of the 
power. Wombwell v. Hanrott, 14 
Beav. 143, 51 Reprint 241. 

2. Brown v. Nisbett, 1 Cox Ch. 13, 
29 Reprint 1040; Butcher v. Butcher, 
1 Ves. & B. 79, 35 Reprint 31 [aff 9 
Ves. Jr. 382, 32 Reprint 650]; Mad- 
dison v. Andrew, 1 Ves. 57, 27 Re- 
print 889. 

8. In re Boileau, [1921] W. N. 222. 

4. In re Wnever, fe SDs By} whe Uo oh ls Us bg 

5. “Child” or “children” defined 
see Child 11 C. J. p 750. 

Construction of tes in: 

Deeds see Deeds § 2 
Wills see Wills [40 bye 1448]. 

6. See statutory provisions. 

[a] Construction of statute.— 
Code § 1862, providing that ‘when a 
disposition under an appointment or 
power is directed to be made to the 
children of any person, without re- 
stricting it to any particular children, 


child (Lasley v. Blakeman, 4 B. M 


POWERS 


is void.4 


directly to the 
to the personal 


cuted,® 


it may be exercised in favor of the 
grandchildren or other descendants 
of such person,” does not authorize 
one given a power of appointment to 
three named children of the testator 
“to make an appointment to two of 
them and the children of the third, 
who is deceased, at least where it 
does not appear that testator had no 
children other than those named. 
Thorington v. Hall, 111 Ala, 323, 331, 
21 S 335, 56 AmSR 54. 

7. U. S.—Ingraham v. Meade, 13 
Kaas Nom 1.0255 3-oWValie on oa. 

Ala.—Thorington v. Hall, 111 Ala. 
$23; 21. (S335, 56 AmsSR 54, 

9G 3l-—O'Nell WaLmROSSnan CAD) = 210 te 

Ky.—Lasley v. Blakeman, 4 B. Mon. 
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Md.—Smith v. Hardesty, 88 Md. 
387, 41 A 788; Myers v. Baltimore 
Se mer aalt, etc., Co., 73 Md. 413, 21 


50, 89 NE 161. 

Mo.-—Von Behrn v. Stoeppelmann, 
Gyele 73, 226 SW 875, 880 [quot 
ye 


bits Tittle Vv. Bennett, 58 N. G. 156; 
Rankin v. Hoyle, 41 'N. C. 161. 

Pa.—-Pepper’s App., 120 Pa. 235, 13 
A 929, 6 AmSR 702; Wickersham v. 
Savage, 58 Pa. 365; Horwitz v. Nor- 
ris, 49 Pa. 213; Salter v. Howell, 15 
Serge. & R. 188; Darling v. Edson, 
4 Pa. Super. 498; Fotterall’s Est., 2 
Pa. Dist. 146, 12 Pa. Co. 548. But see 
Schwartz’s Est., 168 Pa. 204, 31 A 
1085 (holding that, under a power 
to divide property among the donor’s 
children, such children became en- 
titled to a vested interest which, up- 
on the death of one, descended to his 
child, and an apportionment to such 
child of the deceased child was ac- 
cordingly a proper exercise of the 
power). 

S. C.—Snoddy v. Snoddy, 20 S. C. 
Eq. 84. 

Tenn.—Herrick v. Fowler, 108 
Tenn. 410, 67 SW 861; Cruse v. Mc- 
Kee, 2 Head 1, 73 AmDec 186; Jarna- 
gin v. Conway, 2 Humphr. 50. 

Va.—Hood v. Haden, 82 Va. 588; 
Morris v. Owen, 2 Call 520. 

Eng.—Robinson v. Hardcastle, 2 
Bro. Ch. 344, 29 Reprint 193; Pitt v. 
Jackson, 2 Bro. Ch. 51, 29 Reprint 27; 
Kennerley v. Kennerley, 10 Hare 160, 
44 EngCh 155, 68 Reprint 880; Rat- 
cliffe v. Hampson, 1 Jur. N. S. 1104; 
Neatherway v. Fry, Kay 172, 69 Re- 
print 73 [dist Fox v. Gregg, 2 Sugden 
Powers 220, 279, appendix No. 23]; 
Hewitt v. Dacre, 2 Keen 622, 
EngCh 622, 48 Reprint 768; Jones v. 
Torin, 6 Sim. 255, 9 EngCh 255, 58 
Reprint 589; Alexander v. Alexan- 
der, 2 Ves. 640, 28 Reprint 408; Butch- 
ér v. Butcher, 1 Ves. & B. 79, 35 Re- 
print 31 [aff 9 Ves. Jr. 382, 32 Re- 
print 650]; Smith v. Camelford, 2 
Ves. Jr. 698, 30 Reprint 848; Whistler 
v. Webster, 2 Ves. Jr. 366, 30 Reprint 
676; Bristow Vv. Warde, 2 Ves. Jr. 336, 
30 Reprint 660. 

{a] Remainder to grandchild or 
issue.—(1) One having power to ap- 
point to the child of a designated per- 
son cannot give a remainder to a 
grandchild after a life estate to the 
on, 


[§ 41] (b) Children.® 
provided by statute,® a power to appoint property to 
or among the children generally, or particular chil- 
dren, of a donor, donee, or other designated person 
does not authorize either a general or partial appoint- 
ment to his grandchildren or remoter descendants,’ or 
to any other person,*® even though there be no children 
living at the time the power is attempted to be exe- 
unless an intention to inelude grandchildren 
or other descendants is manifest from the instru- 
ment creating the power.?° 

Illegitimate children cannot take under a power to 


[49 C.J.] 1263. 


Except when otherwise 


(Ky.) 539), (2) nor is he authorized 
to appoint a remainder to the issue 
of such child, contingent upon the 
forfeiture of the child’s estate, by a 
transfer contrary to the terms upon 
which it is appointed to him (Pep- 


pers: App: 6120. Pavc235,.o) eA soo eke 
AmSR 702). 

8. Cal.—O’Neil v. Ross, (A.) 277 
1D They 


Mass.—Hooper vy. Hooper, 203 Mass. 
50, st NE 161. 

Y.—Matter of Guiltinan, 122 
Mise. 604, 204 NYS 662. 

Oh.—Huber v. Free, 12 Oh. Cir. Ct. 
Soo MmOLOh, Cin ec! au. 

Pa.—Van Syckel’s Est., 9 Pa. Dist. 
& Co. 485. 

Eng.—Brown v. Nisbett, 1 Cox Ch. 
13) 29." Reprint 1040; Buteher™ v. 
Butcher, 1 Ves. & B. 79, 35 Reprint 
31 faff 9 Ves. Jr. 382, 32 Reprint 650]; 
Maddison v. Andrew, 1 Ves. 57, 27 
Reprint 889. 

[a] Children of second marriage. 
—Power given to a wife by her hus- 
band’s will to appoint among his chil- 
dren gives her no power to include in 
the appointment her children by a 
second marriage. Huber v. Free, 12 
Oh Cir! CH2333)..5.-Ol. (Cir Dect boue 

{[b] Executor of deceased child.— 
(1) Under a power to appoint to or 
among the children of a designated 
person, the donee is not authorized 
to appoint to the executor of a de- 
ceased child. O’Neil v. Ross, (Cal. 
A.) 277 P 123; Butcher v. Butcher, 
1 Ves. & B. 79, 35 Reprint 31 [aff 9 
Ves. Jr. 382, 32 Reprint 650]; Brown 
v. Nisbett, 1 Cox Ch. 13, 29 Reprint 
1040; Maddison Vv. Andrew, 1 Wess 5% 
27 Reprint 889. (2) Personal repre- 
sentative of deceased beneficiary gen- 
erally see supra § 40. 

To whom appointment may be made 
under limited power in general see 
supra § 40. 

Smith v. Hardesty, 88 Md. 387, 

41 A 788; Von Behrn vy. Stoepp el- 

mann, 286 Mo. 13, 226 SW 875, 880 

fauot cyels, Snoddy v. Snoddy, 20 
Eq. 

Effect Ade “death of intended bene- 
ficiaries of power see supra §§ 27, 28. 

10. Von Behrn v. Stoeppelmann, 
286 Mo. 73, 226 SW 875, 880 [quot 
Cyc]; Langston Ve Blackmore, Ambl. 
289, 27 Reprint 194; Ex p. Williams, 
1 Jac. & W. 89, 37 Reprint 309; Tuck- 
er v. Sanger, McClell. 424, 148 Reprint 
178, 13 Price 607, 147 Reprint 1097; 
and cases infra this note. 

[a] “Children” construed to mean 
“issue.”—(1) An intent to permit ap- 
pointments to grandchildren or other 
remote descendants appears where 
the instrument creating the power us- 
es the terms “children” and “issue” 
interchangeably. Harley v. Mitford, 
21 Beav. 280, 52 Reprint 867. (2) Or 
where the term “child or children” as 
used therein is properly construed to 
mean “issue.” Dalzell vy. Welch, 2 
Sim. 319, 2 HngCh 319, 57 Reprint 808, 

[b] Provision for grandchildren 
in default of appointment.—Where a 
power is given to appoint to or among 
the children of a designated person, 
with a provision for the heirs or is- 
sue of such children in default of ap- 
pointment, the power may validly be 
exercised in favor of a grandchild or 
grandchildren. Ingraham v, Meade, 


1264 [49 C.J.] 


appoint to or among children, in the absence of any 
apparent intention to include them in the power,?? 
and not even then, it has been held, when unborn at 
the creation of the power.1” 

Spouse of child. Power to appoint to children does 
not include the spouse of a child.1% 

Children living at parent’s death. Under a power 
to appoint to the children of a designated person liv- 
ing at his death, an appointment to a child dying in 
his lifetime is void.1# 

[§ 42] (c) Issue or Descendants.1> A power to 
appoint to or among the issue or descendants of a 
designated person authorizes an appointment to any 
of his descendants, of any degree of remoteness,?® 
unless the context or other provisions of the instru- 
ment in which it is used, and such circumstanees as 
may legitimately bear in that direction, show the term 
to have been used in the more restricted sense of 
“children.”17 Where a power of appointment is cre- 
ated in favor of a particular person “or” his issue or 
descendants, it has been held that the word “or” is 
to be taken in a discretionary, rather than a sub- 
stitutional, sense, and that the power may be exer- 
cised in favor of the issue or descendants to the ex- 
clusion of the designated person.1® A power to ap- 
point to or among the issue of such children of a 
designated power as may die before him is improper- 
ly exercised by an appointment to the issue of liv- 
ing children.?® 

[§ 43] (d) Family and Next of Kin.?° A power 
to appoint among the “family” or “next of kin” of the 
donee or other designated person is ordinarily given 
a liberal construction.?_ Thus it has been held that 
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provided they were in existence dur- 25. 


[§§ 41-46 


an illegitimate child?? or grandchild?’ is a proper 
object of such a power; and that the exercise of 
the power is not confined to appointments to the 
statutory next of kin of the person designated, but 
may extend to any relative.2* However, a power to 
appoint to or for the benefit of the family of a mar- 
ried person will not ordinarily include his spouse.*® 
In construing the term “family” a distinction has 
been made between powers of selection and powers 
of distribution, and it is held that a less restricted 
construction will be applied in the former than in the 
latter case.?® 

[§ 44] (e) Husband and Wife.?" Where a power 
of appointment is exercisable in favor of the spouse 
of a designated person, the question as to what spouse 
is meant, whether of a first or subsequent marriage, 
is wholly dependent upon the intention of the donor 
as shown by the instrument creating the power;?® 
and so the exercise of such a power may be restricted 
to the person who was the spouse of the person des- 
ignated at the time the power was created,?° or to a 
future spouse,®° or it may extend to both the first and 
second spouses,*! or any spouse®? of such person. 

[§ 45] (f) Nephews and Nieces.** A power to 
appoint to or among nephews and nieces does not 
extend to erandnephews and grandneices;** nor 
does a power to appoint to grandnephews and grand- 
nieces extend to their children.*® 

[§ 46] (g) Relatives and Relations.*® Where a 
donee has an exclusive power to appoint to or among 
the relatives or relations of himself or another, the 
power extends to remote relatives, and is not con- 
fined to the next of kin.37 But where the donee has 


MacLeroth v. Bacon, 5 Ves. Jr. 


Hillen v. Iselin, 144 N. Y. 365, 39 NE 
368; Schwartz's Est., 168 Pa. 204, 31 
A 1085; Fowler v. Cohn, 21 Beav. 
360, 52 Reprint 898. 

Power to appoint to issue of des- 
ignated person see infra § 42. 

Ll ee Dorininywilorinali deals blew: 
568: Dover v. Alexander, 2 Hare 275, 
24 WngCh 275, 67 Reprint 114; Van- 
derzee v. Aclom, 4 Ves. Jr. 771, 31 
Reprint 399 

Illegitimate children as dpoindod: in 
term “family” see infra § 4 

12. Metham vy. Devon, 1 3. Wms. 
529, 24 Reprint 502. e 


13. Knight v. Yarbrough, Gilm, 
(21 Va.) 27; Ratcliffe v. Hampson, 1 
Jur. N.S. 1104. 


Husband or wife of beneficiary in 
general see supra § 40. 

14. Denning v. Ellerton, 26 Beav. 
231, 53 Reprint 886. 

Appointment to deceased person 
see infra § 48. 

15. “Issue” defined see 33 C. J. p 
817. 

Vedra er caereal defined see 18 C. J. p 
792. 

Construction of terms in: 
Deeds see Deeds § 237. 
Wills see Wills [40 Cye 1454, 1456]. 

16. Inglis v. McCook, 68 N. J. Ha. 
27, 59 A 630; Drake v. Drake, 134 N. 
W520, 32 NE 114, 17 LRA 664 [aff 
56 Hun 590, 10 NYS 183]; Glenn v. 
Glenn, 21 S. C. 308; In re Warren, 26 
Ch. D. 208; Harley v. Mitford, 21 
Beav. 280, 52 Reprint 867; Dalzell. v. 
Welch, 2-Sim. 319, 2) EngCh 319, 57 
Reprint 808; Garthwaite v. Robinson, 
2 Sim. 43, 2 EngCh 43, 57 Reprint 706; 
Leigh v. Norbury, 13 Ves. Jr. 340, 33 
Reprint 321; Routledge v. Dorril, 2 
Ves; Jr. 357,930 ‘Reprint, 671; Har- 
rison v. Symons, 14 Wkly. Rep. 959. 
See also Hockley v. Mawbey, 3 Bro. 
Ch. 82, 29 Reprint 420, 1 Ves. Jr. 143, 
30 Reprint 271 (holding that a pow- 
er to appoint among the issue of the 
donee extended to his grandchildren 
or their descendants, however remote, 


—- 


ing the donee’s life). 

[a] “Issue” may have different 
meanings in different parts of the 
same instrument, and it is not an 
inflexible rule that, because the word 
evidently means ‘children,’ in the 
proper sense of the term, in one part, 
it must necessarily be so construed 
in another part. In re Warren, 26 
Ch. D. 208. 

17... Drake v. Drake, 134 N.Y. 220, 
32 NE 114, 17 LRA 664 [aff 56 Hun 
590, 10 NYS 183]; Lees v. Lees, Ir. R. 
5 Eq. 549; Swift v. Swift, 8 Sim. 168, 
8 EngCh 168, 59 Reprint 67. 

18.  Hillen v. Iselin, 144 N. Y. 365, 
39 NE 368; Drake v. Drake, 134 N. 
Y. 220, 32 NE 114, 17 LRA 664. 

Construction of term “or” in gener- 
al see Or 40 C. J. p 1124. 


ee, Fotterall’s Hst., 2 Pa. Dist. 
De, 

20. “Family” defined see 25 C. J. 
p 664. 


“Next of kin’ defined see Next § 4. 
Construction of terms in: 

Deeds see Deeds § 237. 

Wills see Wills [40 Cye 1454, 1466]. 
21. See cases infra notes 32-24. 
22. Humble vi: Bowman, 47 Go 
Chi 26:2, See also In re Keighley 

[1919] 2 Ch. 388 (where the court 

held an appointment to an illegiti- 

mate child valid as an execution of 


a power to appoint the donor’s ‘“‘peo- 
ple,” saying that the term “people” 
does not have a more restricted or 
less flexible signification than the 
term ‘‘family’’). 

gan Lambe v. Hames, L. R. 6 Ch. 
O19 ae 

24. Snow v. Teed, L. R. 9 Eq. 622; 


Grant v. Lynam, 4 Russ. 292, 
Ch 292, 88 Reprint 815. 


4 Eng 
But see Dom- 


inick v. Sayre, 5 N. Y. Super. 555, 8 
NYLegObs 278 (where it was held 
that the term “family,” as used in 


a power to give to any of the male 
descendants of the “family” of a tes- 
tator bearing his surname, meant 
“children” of the testator). 


159, 31 Reprint 523. 

26, iSinnott v. Walsh, De (Regs 
12 eer, AR Sie Sal 

Exclusive and nonexclusive powers 
see infra §§ 51, 52. 

27. “Terms” defined see Husband 
and Wife §§ 1-3. 

Construction of terms in wills see 
Wills [40 Cyc 1456]. 

28. See cases infra notes 29-32. 

Intention of donor generally see 
supra § 34. 

29. In re; Hancock, [28961 25 Cim 
173. See also In re Sheridan, L. R. 
N Bed Bes seb 

30. Dillon v. Dillon, 11 Ir. Eq. 423; 
Mills v. Mills, 8 Ir. Eq. 192. 

31. Maultby v. Maultby, 2 Ir. Ch. 

Dolby v. Powell, 30 Beav. 534, 
54 Reprint 996; Mason v. Mason, 19 
Wkly. Rep. 74 ile 

{a] Invalidity of marriage imma- 
terial—Where a marriage was dis- 
solved, but before the decree became 
absolute, the husband married an- 
other abroad, a power reserved to him 
by a prior settlement to appoint a 
life interest to any surviving wife 
was properly exercisable in favor 
of the new wife, irrespective of the 
validity of her marriage. Dolby v. 
Powell, 30 Beav. 534, 54 Reprint 996. 

33. “Nephew and niece” defined 
see 45 C. J. p 1383: 

Construction of terms in wills see 
Wills [40 Cye 1453]. 

34. Salter v. Howell, 15 Serge. & R. 
(Pa.) 188; Falkner y. Butler, Ambl. 
514, 27 Reprint 332. 

35. Waring v. Lee, 8 Beav. 247, 50 
Reprint 97. 

36. “Relative or relation” defined 
see (84 Cyc 1037]. 

Construction of terms in wills see 
Wills [40 Cye 1458] 

37. Williams v. Burrows, 1 Oh. 
Dec. (Reprint) 218, 4 WestLJ 527; 
Huling v. Fenner, 9 R. I. 410; In re 
Sinnott v. 


Guy) Eo dor pela ee genie 
Walsh, L. R. 3 Ir. 12; Supple v. Low- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page’and ncete number. 
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§§ 46-52] 


a nonexclusive or merely distributive power to ap- 
point among relatives, and not among such of them 
as he thinks proper, he is confined in his appoint- 
ment to the next of kin within the statute of descent 
and distribution;*® and the next of kin are such as 
are living at the time of the execution of the power, 
and not such as were living at the time of its crea- 


tion.?° 


[§ 47] (h) Corporations.*° An appointment may 
be made to a corporation under a power to appoint 
A power to appoint to a corpo- 
ration authorizes an appointment to a municipal cor- 
poration,*? or to a corporation to be formed under 
directions contained in the instrument executing the 


to any “person.”*! 


power.*? 
[§ 48] (8) Deceased Persons. 


person. #4 
[§ 49] d. Property, Estates 


son, Ambl. 729, 27 Reprint 471; Hard- 
ing v. Glyn, i Atk. 469, 26 Reprint 


299; Forbes v. Ball, 3 Meriv. 437, 36 
Reprint 168; Grant v. Lynam, 4 Russ. 
292, 4 EngCh 292, 38 Reprint 815; 


Mahon v. Savage, 1 Sch. & Lef. 111; 
Spring v. Biles, 1 T. R. 435 note, 99 
Reprint 1182; Cruwys v. Colman, 9 
Ves. Jr. 319, 32 Reprint 626; Lee v. 
Okey, 1 Y. & C. Exch. 550, 160 Re- 
ee 225. But see Brunsden v. Wool- 
redg Ambre "50%, s2% Reprint 3827 
(holding that the word “relations” 
is confined to those who would take 
under the statute of distribution). 

Right of selection under exclusive 
power in general see infra § 

38. Varrell v. Wendell, , 
431; In re Deakin, [1894] 3 Ch. 565; 
In re Gun [1915] 1 Ir. 42; Lawlor v. 
Henderson, Ir. R. 10 Eq. 150; Pope v. 
Whitcombe, 3 Meriv. 689, 36 Reprint 
264; Cruwys v. Colman, 9 Ves. Jr. 
319, 32 Reprint 626. 

[a] Where the person designated 
was illegitimate, to the knowledge of 
the donor, the persons among whom 
the property was divisible were the 
persons, being legitimate, who would 
have been the statutory next of kin 
of the donee at her death, if she had 
Pore hog timate. In re Deakin, [1894] 
3 
‘ Mext pe kin” defined see Next § 4. 

Right of selection under nonexclu- 
sive power see infra § 52 

39. Finch v. Hollingsworth, 21 
Beav. 112, 52 Reprint 801 [expl Pope 
v. Whitcombe, 3 Meriv. 689, 36 Re- 
print 264, which was said in 2 Sugden 
Powers p 250, to be incorrectly re- 
ported, a correct report being given 
in his appendix, No. 29]. 

40. Corporations generally 
Corporations 14 C. J. p 1. 

Construction of term in wills see 
Wills [40 Cye 1469]. 

41. Farmers’ L. & T. Co. v. Shaw, 
56 Misc. 201, 107 NYS 337 [aff 127 
App. Div. 656 mem, 111 NYS 1118 
mem]. 

42. Guild v. Newark, 87 N. J. Eq. 
38, 99 A 120. 

Municipal corporations generally 
see Municipal Corporations 43 C. J. 

1 


y 43. Maynard v. Farmers’ L. & T. 
Co., 119 Misc. 503, 197 NYS 526 [aff 
208° App. Div. 112, 203 NYS 83 (aff 
238 N. Y. 592 mem, 144 NE 905 
mem) j. 

44. Butcher vy. Butcher, 1 Ves. & 
B. 79, 35 Reprint 31 [aff 9 Ves. Jr. 
382, 32 Reprint 650]. See also Maddi- 
son y. Andrew, 1 Ves. 57, 27 Re- 
print 889 (apparently recognizing the 
rule). 

Death of beneficiary as terminating 
power see supra §§ 27, 28. 

45. Estates or interests to be ap- 
pointed see infra §§ 53-57. 

46. Il].—Pulliam v. Christy, 19 Ill. 
331. 

Md.—Franke vy. Auerbach, 72 Md. 


[49 C. J.—80] 


see 


A power of ap- 
pointment cannot be exercised in favor of a deceased 


or Interests 
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cluded.*® 


eral. 


[49 C.J.] 1265 


What property, estates, or interests are 
included in a power of appointment is a matter of 
construction, and necessarily depends upon the terms 
of the instrument creating the power.*® 

[§ 50] e. Shares To Be Appointed, and Selection, 
Equality, and Exclusion of Appointees—(1) In Gen- 
Powers of appointment to a class,are either 


exclusive or nonexclusive,** and the shares to be ap- 


pointed and the donee’s right to select or exclude 
appointees depend upon the character of the power 
as determined from the instrument creating it.*8 

[§ 51] (2) Under Exclusive Power. 
exclusive when there is granted to the donee the 
right to appoint to any of the designated objects to 


A power is 


the exclusion of others;4® and so such a power may 


In- 


580, 20 A 129; 
11 Md. 492. 
N. Y.—Mott v. Ackerman, 92 N. Y. 


Cooke v. Husbands, 


539; Fothergill v. Fothergill, 80 Hun 
316, 30 NYS 292; Cruger v. Cruger, 
5 Barb. 226. 

Pa.—In re Wood, 1 Pa. 368. 

S. C.—Fronty v. Fronty, 8 S. C. 
Eq. 517. 


Tenn.—Pate v. Pierce, 4 Coldw. 104. 


Va.—Mitchell v. Johnson, 6 Leigh 
(33 Va.) 461. 
Eng.—Beddington v. Baumann, 


[1903] A. C. 13 [appr In re Dowsett, 
[LIOIMd aL Ch. 398s) InereyCurteis, “It 
R. 14 Eq. 217; Cross v. Wilks, 35 Beav. 
562, 55 Reprint 1014; Phillips v. Bry- 
don, 26 Beav. 77, 53 Reprint 826; Le- 
fevre v. Freeland, 24 Beav. 403, 53 
Reprint 413; Samuda v. Lousada, 7 
Beav: 2438, 29 EngCh 243, 49 Reprint 
1058; In re Hutchinson, 5 De G. & 
Sm. 681, 64 Reprint 1297; In re Bern- 
ard, 6 Ir. Ch. 133; Re Rickman, 80 
L. TM Rep.y Nsi8.5 518. . 

[a] Power to appoint interest au- 
thorizes appointment of capital, not- 
withstanding a subsequent limitation 
of the said ‘“‘trust moneys, and the in- 
terest.’’ Phillips v. Brydon, 26 Beav. 
77, 53 Reprint 826. 

[b] Power to appoint in default of 
appointment by another.—Where a 
settlement gives the wife surviving 
the husband a power to appoint, in 
default of appointment by him, such 
provision gives the wife a power of 
appointment in respect of any portion 
unappointed or not validly appointed 
by him. In re Bernard, 6 Ir. Ch. 133. 

[c] Particular powers construed. 
—(1) Power of disposition limited to 
rents and profits, and not extending 
to fee. Cooke v. Husbands, 11 Md. 
492> (2) Power of disposition in- 
cluding corpus of property, and not 
restricted to life estate. In re Ryder, 
[1914] 1 Ch. 865. (3) Power of ap- 
pointment relating to remainder. 
Mott v. Ackerman, 92 N. Y. 539; Fron- 
ty v. Fronty, 8 Copa SL Ce Ce) 
Power not extending to remainder. 
Mitchell v. Johnson, 6 Leigh (33 Va.) 
461. (5) Power to direct division of 
proceeds of sale of land not author- 
izing devise of the land. In re Wood, 
IPAs G8). 

General considerations governing 
construction see supra §§ 33-36. 

47. Barrett v. Barrett, 166 Ky. 411, 
179 SW 396, LRA1916D 493. 

[a] In England, hovever, in con- 
sequence of 37 & 38 Vict. c 37, the dif- 
ference between exclusive and non- 
exclusive powers has ceased to exist. 
In re Hughes, [1921] 2 Ch. 208. 

Exclusive and nonexclusive powers 
defined see infra §§ 51, 52. 

48. See infra §§ 51, 52. 

General rules of construction see 
supra §§ 33-36. 

49. Barrett v. Barrett, 166 Ky. 
411, 179 SW 396, LRA1916D 498. See 
also cases infra note 50. ; 


be exercised by the donee by appointing to such of 
the objects, excluding others, and in such share, as 
he may see fit.>° 

[§ 52] (3) Under Nonexclusive Power. 


‘ 


A power 


50. U. S.—Ingraham v. Meade, 13 
F. Cas. No. 7,045, 3 Wall. Jr. 32. 

Md.—Franke y. Auerbach, 72 Md. 
580, 20 A 129; Addison v. Bowie, 2 
Bland 606. 

N. J.—Cochran v. Elwell, 46 N. J- 
Eq. 333, 19 A 672 [aff 48 N. J. Eq. 307, 
24 A 130]. 

N. Y.—Monzo v. Woodhouse, 185 
N. Y. 295, 78 NE 71, 6 LRANS 746 
[aff 111 App. Div. 80, ‘97 NYS 653 (aff 
46 Misc. 352, 94 NYS 835)]; Beard= 
sley v. Hotchkiss, 96 N. Y. 201 [mod 
30 Hun 605]. 

Pa.—In re McNeile, 217 Pa. 179, 66 
A 328; Young’s App., 83 Pa. 59; Lew- 
IStS) Sts 29a 1st 119.0 

Ss. C.—Fronty v. Fronty, 8 S. CG 
Eq. 517. 

Va.—Rhett v. Mason, 18 Gratt. (59 
Va.) 541. 

Eng.—McGibbon, v. Abbott, 10 App. 
Cas. 653; In re Veale, 5 Ch. D. 622; 
Burrell v. Burrell, Ambl. 660, 27 Re- 
print 428; Macey v. Shurmer, 1 Atk. 
389, 26 Reprint 249; Dighton v. Tom- 
linson, Comyns 194, 92 Reprint 1030, 
10 Mod. 31, 88 Reprint 612, 1 P. Wms. 
149, 24 Reprint 335, 1 Salk. 239, 91 
Reprint 212; Alloway v. Alloway, 2 
Cc. & L. 509, 4 Dr. & War. 380; Bland 
v. Plummer, 9 L. T. Rep. N. S. 825; 
Tucker v. Sanger, McClell. 424, 148 
Reprint 178, 13 Price 607, 147 Reprint 
1097; Kemp v. Kemp, 5 Ves. Jr. 849, 
31 Reprint 891; Wollen v. Tanner, 5 


Ves. Jr. 218, 31 Reprint 355; Spring v. 
Biles, 1 T. R. 435 note, 99 Reprint 
1182; Swift v. Gregson, 1_T. R. 432, 


99 Reprint 1180; Thomas v. Thomas, 
2 Vern. Ch. 5138, 23 Reprint 928. 

Can.—Brosseau v. Dore, 35 Can. S. 
C. 205, 25 CanLTOccNotes 2. 

Que. 47 Que. 
Super. 385. 

See also Watson v. Watson, 223 
Mass. 425, 111 NE 904 (apparently ap- 
plying the rule). 

And see cases infra this note. 

[a] Provisions creating exclusive 
powers.—-(1) The right of selection 
and exclusion is given to one author- 
ized to appoint to “any” of a desig- 
nated class (Cochran v. Elwell, 46 N. 
J. Eq. 333, 19 A 672 [aff 48 N. J. Ea. 
307, 24 A 130]; Rhett v. Mason, 18 
Gratt. (59 Va.) 541, 559 [power “to 
dispose of all or any part of my es- 
tate to our children, or to any of 
them, at such times and in such pro- 
portions as she [the donee] may think 
just and prudent’’]; Dighton v. Tom- 
linson, Comyns 194, 92 Reprint 1030, 
10 Mod. 31, 88 Reprint 612, 1 P. Wms. 
149, 24 Reprint 335, 1 Salk. 239, 91 
Reprint 212), (2) or to ‘‘one or more” 
(Thomas v. Thomas, 2 Vern. Ch. 513, 
23 Reprint 928), (3) “any one or 
more’ (Addison vy. Bowie, 2 Bland 
(Md.) 606), (4) or “all and every or 
any” of the class (Bland v. Plummer, 
Oo ine De RepesN. S:-)825),, Cd) Or to 
“such” (Paske v. Haselfoot, 33 Beav. 
125, 55 Reprint 314; Turner v. Bry- 
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of appointment is 


them is given to the donee.®*? 


ans, 31 Beav. 303, 54 Reprint 1155; 
Tucker v. Sanger, McClell. 424, 148 
Reprint 178, 13 Price 607, 147 Reprint 
1097; Liefe v. Saltingstone, 1 Mod. 
189, 86 Reprint 819; Swift v. Greg- 
son, 1. T. R. 432, 99 Reprint) 1180; 
Kenworthy, v. Bate, 6 Ves. Jr. Oe 
31, Reprint 1312; Kemp v. Kemp, 

Ves. Jr. 849, 31 Reprint 891), 463 
“to and amongst such” (Spring v. 
Biles, 1 T. R: 435 note, 99 Reprint 
1182), (7) ‘‘to and among. all such” 
(Wollen v. Tanner, 5 Ves. Jr. 218, 31 
Reprint 355), (8) “to and among” (In 
re Veale, 5 Ch. D. 622; Alloway v. 
Alloway, 2 C. & L. 509, 4 Dr. & War. 
380. But see Cameron v. Crowley, 72 
N. J. Eq. 681, 65 A 875 [holding that 
by such expression a nonexclusive 
power was given]), (9) “amongst all 
or such” (Macey v. Shurmer, 1 Atk. 
389, 26 Reprint 249), (10) or “among 
such” of the class as donee might 
Select (Ingraham v. Meade, 13 F. 
CastaNo. 7,045, 8 VWaline dir. 23.2) uvGla) 
or to those members of a class who 
should be most in need of it (Brosseau 
Vem Dore, © op ai@any oS.) Co e205.) eZ. 
CanLTOccNotes 2), (12) or to such of 
them as the donee might think most 
worthy (Young’s App., 83 Pa. 59 
[where testator devised the residue 
of his estate to his wife for life, with 
power of appointment at her death 
between her and his relations equal- 
ly, or such of them as she should 
think most worthy, and it was held 
that an appointment of one half of 
the estate to six of her relations and 
the other half to nineteen of his, in 
certain proportions, was good, and 
that it was not necessary to distribute 
the funds among the appointees per 


capita]). 
51. Barrett v. Barrett, 166 Ky. 411, 
179 SW 396, LRA1916D 493. See also 


cases infra note 52. 
52. Ala.—Hatchett v. 
103 Ala. 556, 16 S 550. 
Ind.—Farmer v. Farmer, 93 Ind. 


435. 

Ky.—Barrett v. Barrett, 166 Ky. 
411, T79 SW 396, LRA1916D 493; Clay 
Vv. ‘Smallwood, 100 Ky. 212, 38 SW 
7, 19 KyL 50; Degman vy. Degman, 98 
Ky. 717, 34 SW 5238, 17 KyL 1310. 

Minn.—Faloon _ v. Flannery, 74 
Minn. 38, 76 NW 954. 

N. J.—Micheau v. Crawford, 8 N. 
J. L. 90; Cameron y. Crowley, 72 N. 
J. Bq. 681,65. A 875; Wright /y. 
Wright, 41 N. J. Eq. 382, 4 A 855; 
Lippincott v. Ridgway, 10 N. J. Eq. 
164, 11 N. J. Hq. 526. 

Oh.—Stableton v. Ellison, 21 Oh. St. 
527. 

Pa.—In re Bryce, 238 Pa. 519, 86 A 
286; Russell v. Kennedy, 66 Pa. 248; 
Com: v. Taylor, 3 Pa. Dist. & Co. 306, 
310 [cit Cyc]; Van Syckel’s Est., 9 
Pa. Dist. 367, 24 Pa. Co. 241; Neil- 


Hatchett, 


son’s Hst., 17 WklyNC 158, 326. 

S. C.—Seibels v. Whatley, 11 S. C. 
Eq. 605. 

‘Utah.—Allen v. Barnes, 5 Utah 100, 
by eae We 


Va.—McCamant v. Nuckolls, 85 Va. 
331, 12 SE 160; Knight v. Yarbrough, 
Gilm. (21 Va.) 27; Carrington v. Belt, 
6 Munf. (20 Va.) 374; Hudson v. Hud- 
son, 6 Munf. (20 Va.) 352; Cowles v. 
Brown, 4 Call (8 Va.) 477. 

W. Va.—Thrasher v. Ballard, 35 


nonexclusive when no right of se- 
lection among the objects or of exclusion of any of 
So, under a power con- 
taining no words of exclusion, the property must be 
so distributed, if the power is exercised, that all 
the objects shall have some portion of it,5* and the 
exclusion of any member of the designated class in 
making the appointments invalidates the attempted 
exercise of the power.®? Unless an intention is shown 
in the instrument creating a nonexclusive power of 
appointment that the appointees shall take equally,°®# 
however, the donee may appoint such shares as he 
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\ 


appointments.°°® 


W.Va. 524, 14 SE 232. 

Eng.—Bulteel v. Plummer, L. R. 6 
Ch. 160; Moynan v. Moynan, L. R. 1 
Ir. 382; Hart v. Middlehurst, 3 Atk. 
371, 26 Reprint 1014; Robinson v. 
Sykes, 23 Beav. 40, 53. Reprint 16; 
Pocklington v. Bayne, 1 Bro. Ch. 450, 
28 Reprint 1234; Strutt v. Braith- 
waite, 5 De G. & Sm. 369, 64 Reprint 


1157; White v. Wilson, 1 Drew. 298, 
61 Reprint 466; Menzey v. Walker, 
Mou vias Beere v. Prendergast, 


Hayes & J. 384; Donoghue y. Brooke, 
Ir. R. 9 Eq. 489; Alleyne v. Alleyne, 
3 Ir. Eq. 493; In re Davids, Johns. 
495, 70 Reprint 517; Barron v. Bar- 
ron, 2 Jones Exch, 226; Stolworthy v. 
Sancroft, 10 Jur. N. S. 762; Astry v. 
Astry, Prec. Ch. 256, 24 Reprint 124; 
Young v. Waterpark, 13 Sim. 199, 36 
EngCh 199, 60 Reprint 77; Burleigh 
v. Pearon, 1 Ves. 281, 27 Reprint 1032; 
Kemp v. Kemp, 5 Ves. Jr. 849, 31 Re- 
print 891; Wilson v. Piggott, 2 Ves. 
Jr. 351, 30 Reprint 668; In re Aplin, 
13 Wkly. Rep. 1062; Fowler v. Hunt- 
er 3 Y. & Jt D006, 1 aee Reprinteba1o. 
See also Piers v. Tuite, 1 Dr. & Wal. 
279 (holding that a power to appoint 
to ‘all younger children” includes un- 
born children). 

Newfoundl.—Re Blundon, 9 New- 
foundl. 178. 

53. Barrett v. Barrett, 166 Ky. 411, 
179 SW 396, LRA1916D 493; Camer- 
on v. Crowley, 72 N. J. Eq. 681, 65 A 
875; White v. Wilson, 1 Drew. 298, 
61 Reprint 466; Wilson v. Piggott, 
2 Ves. Jr. 351, 30 Reprint 668. 

[a] Successive appointments.— 
Under a power to appoint among all 
children, if part is well appointed to 
some, leaving a share which is after- 
ward appointed so as entirely to ex- 
clude one, the last appointment is 
void. Wilson v. Piggott, 2 Ves. Jr. 
351, 30 Reprint 668. 

54 Ind.—Farmer v. 
Ind. 435. 

ite .—Stableton v. Ellison, 21 Oh. St. 


S. C.—Seibels v. Whatley, 11 S. C. 
Eq. 605. 

Va.—Carrington v. Belt, 6 Munf. 
(20 Va.) 374. 

Eng.—Ward v. Tyrell, 25 Beav. 563, 
53 Reprint 752; Astry v. Astry, Prec. 
Ch. 256, 24 Reprint 124. 

55. Jll—Hawthorn vy. Ulrich, 207 
Tll. 430, 69 NE 885; Biggins v. Lam- 
bert, 115 Ill. A. 576 [aff 213 Ill. 625, 
73 NE 371, 104 AmSR 238]. 

Ky.—Clay v. Smallwood, 100 Ky. 
212, ¥38 Sw 7,19 Kyl 50; Degman Vv. 
Degman, 98 Ky. 717, 34 SW 523, 17 
KyL 1310. 

ay TT i aie v. Jones, 98 Md. 101, 
56 A 487. 

Minn.—Faloon  v. 


Flannery, 74 
Minn. 38, 76 NW 954. 

Mo.—Fries v. Fries, 306 Mo. 101, 
267 Sw 116. 


N. J.—Wright vy. Wright, 41 N. J. 
Hq. 382,94 A 855, 
Pa,—In re Bailey, 287 Pa. 478, 135 


Farmer, 93 


A 109; Pepper’s Will, 120 Pa. 235, 13 
ahi Van Syckel’s Hst., 24 Pa. Co. 


Utah.—Allen v. Barnes, 5 Utah 100, 
12) P9123 

Va.—McCamant v. Nuckolls, 85 Va. 
331, 12 SE 160; Cowles v. Brown, 4 
Call (8 Va.) 477. 


[§§ 52-53 
thinks fit,°5 subject to the rules relating to illusory 


[§ 53] f. Estates or Interests To Be Appointed®* 
—(1) In General. The donee of a power of appoint- 
ment can appoint such an estate or interest only as 
is authorized by the instrument creating the power, 
and not a greater or lesser one.*® 
is no restriction as to the estate or interest to be 
raised by the execution of the power, or if the matter 
is expressly left to the discretion of the donee, he may 
appoint any estate or interest which the donor of the 
power could have created or transferred.®° 


If, however, there 


W. Va.—tThrasher v. Ballard, 35 W. 
Va. 524, 14 SE 232. 

Eng.—-Gainsford NA! Bab Gabo Seah comets bei 
Eq. 405; Cotgreave v. Cotgreave, 1 
De G. & Sm. 38, 63 Reprint 961; 
White v. Wilson, 1 Drew. 298, 61 Re- 
print 466; Barry v. Barry, Ir. R. 10 
Eq. 397; Barron vy. Barron, 2 Jones 
226; Wall v. Thurborne, 1 
Vern. Ch. 355, 23 Reprint 519; Mad- 
dison v. Andrew, 1 Ves. 57, 27 Reprint 
889; Butcher v. Butcher, 1 Ves. & 
BYo7.9,"3 be Reprint s3h. [atime rVesw a) r- 
382, 32 Reprint 650]; Dyke v. Sylves- 
ter, 12 Ves. Jr. 126, 33 Reprint 48; 
Mocatta v. Lousada, 12 Ves. Jr. 123, 
33 Reprint 47; Bax v. Whitbread, 
10 Ves. Jr. 31, 32 Reprint 755; Wil- 
son v. Piggott, 2 Ves. Jr. 351, 30 Re- 
print 668; Fowler v. Hunter, 3 Y. & 
J. 506, 148. Reprint 1279. 

56. See infra § 134. 

57. Particular interests and es- 
tates see infra §§ 54-57. 

58. Ala.—Hill v. Jones, 65 Ala. 214. 

Del.— Davis v. Vincent, 6 Del. 416; 
Harker v. Reilly, 4 Del. Ch. 72. 

Ill.— Butler v. Huestis, 68 Ill. 594, 
18 AmR 589. 

Md.—Myers v. Safe Deposit, etc., 
Co., 73 Md: 413, 21-A 58; Cooke: v. 
Ae eands, 11 Md. 492. 

N. J.—Ogden v. McLane, 73 N. J. 
Eq. 159, 67 A 695. 

Oh.—Shank v. Dewitt, 44 Oh. St. 
237, 6 NE 255 [rev 8 Oh. Dec. (Re- 
print) 574, 9 CineLBul 23]; Jennert 
Va ELouser,. 44 Oh2Cir (Cte 353.02 Oh Cine 
Dec. 591. 

Pa.—In re Rogers, 218 Pa. 431, 67 
A 762; Pepper’s App., 120 Pa. 235, 13 
A 929, 6 AmSR 702; Stephenson v. 
Richardson, 88 Pa. 40; Wickersham vy. 
Savage, 58 Pa. 365; McNeile’s Bst., 15 
Pa. Dist. 300; Wetherill v. Wetherill, 


1 Phila. 64. 
Va.—Hood v. Haden, 82 Va. 588; 
6 Leigh (33 


va en v. Johnsons, 
a. ; 

Eng.—In re De Hoghton, [1896] 2 
Ch. (385; ' In’ re Porter, 45 °Ch.. D.-a79? 
Greenwood v. Lutman, [1915] 1 Ir. 
266; Bute v. Stuart, 1 Bro. P. C. 476, 
ak Reprint 700 [aff 3 Baden 88, 28 Re- 
print, 829]; Re Adams, 94 L. T. Rep. 
ee 720 [rev 93 L. T. Rep. N. S. 

Ont.—Archer v. Urquhart, 23 eu 
athe Scane v. Hartwick, 11 U. C. Q. 


But see Grayson v. Germania Bank, 
140 Ga. 467, 79 SW 124 (holding that 
an appointment of an interest larger 
than that intended to be given to the 
appointee is tantamount to a regular 
execution of the power, and void only 
as to the excess). 

See also cases infra §§ 54-57. 

59. Ala.—Hill v. Jones, 65 Ala. 
214; Friend v. Oliver, 27 Ala. 532. 

Del.—Harper v. Reilly, 4 Del. Ch. 


2. 

Ill.—F rank v. Frank, 305 Ill. 181, 
137 NE 151; Butler v. Huestis, 68 
Ill. 594, 18 AmR 589. ° 
TBeseeerns Sikes v. Torrance, 4 Md. 

N. Y.—Hillen v. Iselin, 144 N. Y. 
365, 39 NE 368; Beardsley v. Hotch- 
kiss, 96 N. Y. 201 [aff on this point 
30 Hun 605]; Maitland v. Baldwin, 70 
Hun 267, 24 NYS 29; Matter of Mc- 


Donald, 92 Misc. 680, 157 NYS 486, 15 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 54-56] ° 


[§ 54] (2) Estates in Fee. 


[§ 55] (8) Limited Estates. 


Mills Surr. 376 [aff 173 App. Div. 983 
mem, 159 NYS 1126 mem]; Frear v. 
Pugsley, 9 Misc. 316, 30 NYS 149. 

Pa.—Lawrence’s Est., 136 Pa. 354, 
20 A 521, 20 AmSR 925, 11 LRA 85. 
Compare Thompson vy. Garwood, 3 
Whart. 287, 31 AmD 502 (holding that 
the donee of a general power may cre- 
ate any estate which could be cre- 
ated by one seized in fee, since a gen- 
eral power is tantamount to a limita- 
tion to the donee in fee). 

Eng.—Wainwright v. Miller, [1897] 
2 Ch: 255; Hodgson v. Halford, 11 
Ch: D:).959* — Wilson. v. Wilson, 21 
Beav. 25, 52 Reprint 767; Trollope v. 
Linton, 1 Sim. & St. 477, 1 EngCh 477, 
57 Reprint 189. 

See also cases infra §§ 54-57. 

60. U., S—Ladd v. Ladd, 8 How. 
10, 12-L. ed. 967. 

Ga.—Weed v. Knorr, 77 Ga. 636, 1 
SE 167. 

Md.—Myers v. Safe-Deposit, 
Co., 73 Md. 4138, 21 A 58. 

Mass.—Old Colony Trust Co. v. 
Sargent, 235 Mass. 298, 126 NE 526. 

N. Y¥.—Mott v. Ackerman, 92 N. Y. 
aoe 

Eng.—Dighton Vv. Tomlinson, 
Comyns 194, 92 seer eiee 1030, 10 Mod. 
31, 88 Reprint 63 EAR BiG 85 Wms. 149, 24 
Reprint BORE i! Salk. 2a9,, 91 Reprint 


etc., 


212; Rex v. Stafford, 7 East 521, 103 
Reprint 201; Liefe v. Saltingstone, 1 
Mod. 189, 86 Reprint 819; Doe v. 
Jackson, 1.M. & Rob. 553, 174 Re- 
print 190. 

61. 


Cooke v. Husbands, 11 Md. 492; 
Wee B. 


Scane v. Hartwick, 11 Cr 4, 
(Ont.) 550. 

spe Ala.—Friend vy. Oliver, 27 Ala. 
532. 


Tll.— Butler y. Huestis, 68 Ill. 594, 
18 AmR 589. 

N. J.—Guild v. Newark, 87 N. J. 
ce 38, 99 A 120. 

Y.—Hillen v. Iselin, 144 N. Y. 
366: 39 NE 368; Beardsley v. Hotch- 
kiss, 96 N. Y. 201 [aff on this point 30 
Hun 605]; McLean vy. Mclean, 174 
App. Div. 152, 160 NYS 949 [aff 223 
N. Y. 695 mem, 119 NE 1056 mem]; 
Cheever v. Cheever, 172 App. Div. 353, 
157 NYS 428; -Frear v. Pugsley, 9 
Misc. 316, 30 NYS 149. 

Pa.—In re Rafferty, 281 Pa. 325, 126 
A 796, 797 [quot Cyc]; In re McClel- 
lan, 221 Pa. 261, 70 A 737; Lawrence’s 
Bst., 136 Pa. 354, 20 A 521, 20 AmSR 
925, 11 LRA 85; Lewis’s Hst., 29 Pa. 
Dist. 796; Bunnell’s Est., 28 Pa. Dist. 
542; Ingersoll’s Est., 3 Pa. Dist. 399, 
15" Pa. -Co;. 19; 

Tenn.—Mays v. Beech, 114 Tenn. 
544, 86 SW 713, 4 AnnCas 1189. 

Iing.—Wainwright v. Miller, [1897] 
2 Ch. 255 [foll Hodgson vy. Halford, 11 
Ch, D. 959]; Wilson v. Wilson, 21 
Beav. 25, 52 Reprint 767; Jebb v. 
Tugwell, 7 De G. M. & G. 663, 56 
EngCh 513, 44 Reprint 258; Dickin- 
son v. Mort, 8 Hare 178, 32 EngCh 
178, 68 Reprint 322; Caulfield v. Ma- 
guire, 8 Ir. Eq. 164; Trollope v. Lin- 
ton, 1 Sim. & St. 477, 1 EngCh 477, 57 
Reprint 189; Graham v. Angell, 17 
Wkly. Rep. 702. 

“The law seems to be well settled 
by authority, where a party has the 
power to appoint a fee, if there are 
no. words of positive restriction—a 


An unrestricted pow- 
er to appoint or dispose of property authorizes the 
appointment of a fee or absolute interest, although 
no words of inheritance are contained in the pow- 
er;°° but a fee cannot be appointed where the power 
authorizes the appointment of a less estate only.®t 

Under a general 
power to appoint, or a power to appoint limited mere- 
ty as to the objects, the donee is not restricted to an 
appointment in fee simple, but may appoint lesser 
or qualified estates in the subject matter;°? but if 
ime power expressly or by clear implication requires 
that an estate in fee, and no other, shall be appointed, 
a less estate than a fee cannot be given by the 
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less estate may be appointed. The 
appointment of a less estate than the 
donee might have created under the 
power, is not thereby rendered void. 
But where an appointment is to be 
made of a particular estate, or in a 
certain manner, and in no other way, 
the negative words must control, and 
the donee is not permitted to appoint 
a different estate, or in any other man- 
ner.’’ Butler v. Huestis, 68 Ill. 594, 
597, 18 AmR 589. 

[a] Particular estates and inter- 
ests held valid.—(1) Contingent es- 
tate, under power to appoint in fee, 
or for less estate, with “such limita- 
tions and conditions” as donee should 
see fit. Hillen v. Iselin, 144 N. Y. 
26d, 2 39. (NIG. 368! To same effect 
Beardsley v. Hotchkiss, 96 N. Y. 201 
{aff- 30 Hun 605]: (2) Life estate 
with power to appoint the remainder. 
Lewis’ Est., 29 Pa. Dist. 796;- Buck- 
nell’s Hst., 29 Pa. Dist. 631; Mays v. 
Beech, 114 Tenn. 544, 86 SW 713, 4 
AnnCas 1189; Slark v. Dakyns, L. R. 
10 Ch. 35; Morse v. Martin, 34 Beav. 
500, 55 Reprint 728; Bray v. Bree, 
8 Bligh N. S. 568, 5 Reprint 10538, 2 
Cl. & F. 458, 6 Reprint 1225; Phipson 
v. Turner, 9 Sim. 227, 16 EngCh 227, 59 
Reprint 345. But see Com. v. Sharp- 
less, 2 Chest. Co. (Pa.) 246 (where 
it was held that a power to one “to 
declare trusts and uses for his two 
children, for the benefit of them and 
their respective issue,” is not~ prop- 
erly executed by directing that the 
estate shall be placed in trust for 
them for life, and at their death go to 
such persons as they may direct by 
will). To same effect Wickersham 
v. Savage, 58 Pa. 365; Smith’s Est., 


4 WklyNC (Pa.) 265. (8) Life es- 
tate with remainder over in fee. 
Lawrence’s Hst., 1386 Pa. 354, 20 A 


521, 20 AmSR 925, 11 LRA 85. (4) 
Income for life to one of class of 
donees, and capital to another. 
Beardsley v. Hotchkiss, 96 N. Y. 201 
{aff 30 Hun 605]. (5) Appointment 
to separate use of married women, 
with restraint on alienation. Dick- 
inson v. Mort, 8 Hare 178, 32 EngCh 
178, 68 Reprint 322. (6) Appointment 
with payment postponed. Wilson v. 
Wilson, 21 Beav. ‘25, 52 Reprint 767. 
Home Suen eee in trust see infra § 


63. Md.—Myers v. Safe-Deposit, 
etc., Co., 73 Md. 413, 21.A 58 

Mass. ” Hooper v. Hooper, 203 Mass. 
50, 89 NE 161. 

Mo.—McPike v. McPike, 181. SW 2. 

N. Y.—Stuyvesant v. Neil, 67 
HowPr 16. 

Eng.—In re Porter, 45 Ch. D. 179. 

See Jennert v. Houser, £OneCir: 
Cis 58, cu Ohnein, Dee 591 (apparent- 
ly applying the rule); and cases in- 
fra note 64 

Compare Bunnell’s Hst., 28 Pa. Dist. 
542 (where a direction to trustees to 
“convey in fee simple” to such per- 
son or persons as a designated person 
should appoint authorized the ap- 
pointment of lesser estates, on the 
principle that the greater includes 
the less). 

[a]. A power to appoint real estate 
in tail does not authorize an appoint- 
ment of a less estate, such as an es- 
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. donee,®* and so it would seem that, where the class 
of objects of a special power contains but one mem- 
ber at the time the power is executed, the donee has 
no authority to appoint an estate less than a fee.%* 

[§ 56] (4) Appointments in Trust.°® 
power of appointment, either general or special, con- 
taining no restriction as to the nature of the estate 
to be raised, the donee is not limited to an appoint- 
ment of the legal estate, but may execute the power 
by an appointment in trust for the objects of the 
power,°*® except where it appears, either expressly 
or impliedly, from the instrument creating the pow- 
er that the donor intended the appointees to take, not 
in trust, but absolutely.®* 


Under a 


On the other hand, where 


vue for life. In re Porter, 45 Ch. D. 

Appointment of lesser estate than 
that specified in power generally see 
supra § 53. 

64. Pepper’s App., 120 Pa. 235, 13 
A 929, 6 AmSR 702; Roe v. Dunt, 2 
Wils. 336, 95 Reprint 843. See Doe v. 
Denny, Say. 295, 96 Reprint 885; 
Campbell v. Sandys, 1 Sch. & Lef. 281 
(both apparently applying the rule). 
But see Bray v. Hammersley, 3 Sim. 
518, 6 EngCh 513, 57 Reprint 1090 (al- 
lowing an appointment to the sole ob- 
ject for life, with power to appoint 
the remainder). 


F ae Delegation of power see infra 
10 

66. Del.—Harker v. Reilly, 4 Del. 
Chal 


4 Md. 


Mass.—Greenough v. Osgood, 235 
Mass. 235, 126 NE 461; Loring v. Wil- 
son, 174 Mass. 1132, 54 NE 502; Perry 
v. Cross, 132 Mass. 454. 

N. Y.—Maitland v. Baldwin, 70 
Hun 267, 24 NYS 29; Matter of 
French, 119 Mise. 445, 196 NYS 397; 
Lehman v. Spicer, 108 Misc. 721, 176 
NYS 445 [app 188 App. Div. 931 mem, 
176 NYS 445]; Kemp v. Kemp, 36 
Misc. 79, 72 NYS 617; Frear v. Pugs- 
ley, 9 Misc. 316, 30 NYS 149. 

Pa.—In re Bailey, 276 Pa. 147, 119 
A 907; Lawrence’s Hst., 136 Pa. 354, 
20 A+ 521, 20: AmSR 925; 11 LRA 85; 
Hays’ Hsti; 7 Pa. Dist:.& Co. 567 fate 
288 Pa. 348, 135 A 626]; Lewis’ Bst., 
29 Pa. Dist. 796; Bucknell’s Est., 29 
Pa. Dist. 681; McNeile’s Bst., 15 Pa. 
Dist. 300; Ingersoll’s Est., 3 Pa. Dist. 
399, 15 Pa. Co. 19; Fotterall’s Est., 2 
Pa. Dist. 146, 12 Pa. Co. 548; Boyles’ 
Est., 5 WklyNC 363. 

Eng.—Webb v. Sadler, L. R. 8 Ch. 
419; In re Hughes, [1921] 2 Ch. 208; 
In re Redgate, [1903] 1 Ch. 356; In re 
Paget, [1898] 1 Ch. 290; Scotney v. 
Lomer, 29 Ch. D. 535; Willis v. Ky- 
mer, 7 (Ch. Di lsia Kowler-varGohn; 
21 Beav. 360, 52 Reprint 898; Cowx 
v. Foster, 1 Johns. & H.: 30, 70 Re- 
print 649; Tucker v. Sanger, Mc- 
Clell. 424, 148 Reprint 178, 13 Price 
607, 147 Reprint 1097; Thornton v. 
Bright, 2 Myl. & C. 230, 14 EngCh 230, 
40 Reprint 628; Trollope v. Linton, 1 
Sim. & St. 477, 1 EngCh 477, 57 Re-. 
print 189; Alexander v. Alexander, 2 
Ves. 640, 28 Reprint 408; Kenworthy 
v. Bate, 6 Ves. Jr. 793, 31, Reprint 
1312; Crompe v. Barrow, 4 Ves. Jr. 
681; 31 Reprint’ 351. 

[a] A spendthrift trust may be 
created for the benefit of the objects 
of the power. Hays’ Bst., 7 Pa. Dist. 
& Co. 567 [aff 288 Pa. 348, 135 A 626]. 

[b] Cestui given power of ap- 
pointment.—A bequest of property to 
trustees, with power to a cestui que 
trust to dispose of it by will, is a 
valid execution of an absolute pow- 
er of disposition. Frear v. Pugsley, 
9 Misc. 316, 30 NYS 149. 

Appointment to trustees for sale 
see infra § 59. 

67. Myers vy. Safe-Deposit, 
Co., 73 Md. 418, 21 A 58; Stewart v. 
Keating, 15 Misc. 44, 36 NYS $235 
Jennert v. Houser, 4 Oh. Cine 353, 
2 Oh. Cir. Dec. 591; Forrest’s Est., 8 
Pa. Dist. & Co. 461; McNeile’s Hst, 


Md.—Torrance v. Torrance, 


etc., 
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the instrument creating a power of appointment ex- 
pressly or by clear implication provides that the ap- 
pointment shall be made in trust for the objects of 
the power, the donee cannot appoint an absolute es- 
If the power is to appoint in a certain man- 
ner or to certain persons, or to declare certain trusts 
or uses, the donee can create such trusts only as are 


tate.S® 


within the power.°® 


[§ 57] (5) Principal and Income. 
appoint the interest authorizes the appointment of 
the principal of the property or fund from which 
such interest is to be derived,’® at least unless the 
period within which the income is to be appointed 


is limited.71 


[§ 58] g. Authority Included in Power of Ap- 
A power to appoint 
land authorizes, in equity, a charge thereon for the 
benefit of an object of the power ;** and so a power to 
appoint to or among the members of a designated 
class is properly executed by appointing the property 
in fee to one or more of the class and charging it with 
pecuniary legacies in favor of the others.** 


pointment’??—(1) To Charge. 


e5 ean Dist) 300k Motterall’s W4st.,..2 
Pai. Dist. £46, 12:Pa. Cowd48. 

[a] Rule applied.—A devise of an 
estate to testator’s widow for life, 
with remainder to such of his chil- 
dren and grandchildren as she should 
by will appoint, and, in default of 
such appointment, the estate to pass 
as if testator had died intestate, cre- 
ated only a special power in the wid- 
ow to apportion an absolute estate in 
the remainder among such of testa- 
tor’s children and grandchildren as 
she should see fit; and her execu- 
tion of the power by creating trusts 
for life, as to over half of the _ es- 
tate, in some of testator’s children 
and grandchildren, with limitations 
over, was void. Myers v. Baltimore 
Safe-Deposit, etc., Co., 73 Md. 413, 21 
A 58 [dist Torrance v. Torrance, 4 


Md. 11]. 

fee Morriss v. Morriss, 33 Gratt. 
(74 Va.) 51. 

[a] Stiineteation=where a tes- 


tator by his will gave his wife a life 
interest in lands, with power of ap- 
pointment among his descendants, 
and by\a codicil qualified the power 
by providing that ‘‘whatever she 
shall, by will, deed or otherwise, 
give beneficially to any of my de- 
scendants, the same shall not be 
given absolutely to such descendant 
or descendants, so as to be under his 
or her control, but given in trust 
for him or her, and in case of a fe- 
male to her sole and separate use,” 
the will and codicil required that any 
provision made by the wife under the 
power for the grandchildren should 
be in trust for them, and for the sep- 
arate use of females, and that she 
could not give them an absolute es- 
tate; and therefore, where by her 
will she gave the property to certain 
of their descendants, directing that 
it should not be sold for six years, 
her executor to hold it in the mean- 
time, and that, when sold, the pro- 
ceeds should be divided, and each 
one’s portion invested, and paid over 
at the age of twenty-one years, this 
was not a valid execution of the 


power Morriss v. Morriss, 33 Gratt. 
(74 Va.) 64. 

69. Del.—Harker v. Reilly, 4 Del. 
Ch. 72. 


Md.—Myers v. Baltimore Safe-De- 
posit, etc., Co., 73 Md. 413, 21 A 58. 

Mass: —Loring v. Wilson, 174 Mass. 
132, 54 NE 502. 

N. Y¥.—Stewart v. Keating, 15 Mise. 
44, 36 NYS 913; Frear v. Pugsley, 9 
Misc. 316, 30 NYS 149. 

Pa.—In re Ingersoll, 167 Pa. 536, 31 
A 858, 859, 860; Lawrence’s Est., 136 
Pa. 354, 20 A 521, 20: AmSR 925, 11 
LRA 85; Wickersham v. Savage, 58 
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: [§§ 56-61 


[§ 59] (2) To Sell and Divide Proceeds.7° A 
power to appoint an estate authorizes an appoint- 
ment to trustees to sell the property and divide the 
proceeds among the objects of the power,’® including 
provisions for postponement of the sale and manage- 
ment of the property in the meantime,‘ unless it ap- 
pears from the instrument creating the power that 


it was intended that the objects of the power should 


A power to 
ofees 


power.’® 


Pa. 365; Com. v. Sharpless, 2 Chest. 
Co. 246; Boyles’ Est., 5 WklyNC 
363; Smith’s Est., 4 WkKlyNC 265. 


Eng.—Alexander vy. Alexander, 2 
Ves. 640, 28 Reprint 408; Crompe v. 
Barrow, 4 Ves. Jr. 681, 31 Reprint 
aka ls 

Appointments under limited power 
in general see supra § 40. 

70. In re L’Herminier, [1894] 1 
Ch. 675, 6765. Phillips v. Brydon, 26 
Beav. 77, 53 ‘Reprint 826; Samuda v. 
Lousada, 7 Beav. 243, 29 EngCh 243, 
49 Reprint 1058. 

“The power of appointing the in- 
come or fruit of a fund is, in my opin- 
ion, equivalent to a power over the 
tree which produces the fruit.” In 
re -’Herminier, supra. 


71. In re L’Herminier, supra 
(semble). 
72. Authority to appoint under 


power to charge see infra § 87. 
me Ala.—Hill v. Jones, 65 Ala. 
Md.—Allder vy. Jones, 98 Md. 101, 
56 A 487 
N. Y.—Monjo v. Woodhouse, 185 N. 
Ye 295, (TSN EY 71, 16° DRANS? 746; 17 
AnnCas 135. 
Pa.—Darling v. Edson, 4 Pa. Super. 


498. 
Eng.—Middleton v. Pryor, Ambl. 
391, (27 ‘Reprint’ 260; Palmer v. 


Wheeler, 2 Ball & B. 18; Crozier v. 
Crozier, 2 C. & L. 294, 3 Dr. & War. 
373,00 Ir. ba. 540;3." Roberts v2 Dixall; 
2 Ka, Cas. Abr. 668, 22, Reprint 561; 
Stroud v. Norman, Kay 3138, 69 Re- 
print 132; Trollope v. Linton, 1 Sim. 
& St. 477, 1 EngCh 477, 57 ‘Reprint 
189; Thwaytes v. Dye, 2 Vern. Ch. 
80, 23 Reprint 661; Kenworthy v. 
Bate, 6 Ves. Jr. 793, 31 Reprint 1312; 
Long v. Long, 5 Ves. Jr. 445, 31 Re- 
print 674; Ricketts v. Loftus, 4 Y. & 
C. Exch. 519, 160 Reprint 1112. 

74. #j%Allder v. Jones, 98 Md. 101, 56 


A 487; Darling v. Edson, 4 Pa. Super. 
498. 
75. Power to sell generally see in- 


fra §§ 65-79. 
76. Del.—Security Trust, ete., Co. 


v. Ward, 10, Del. Ch. 408, 412,93 A 
a8. Pert Gyeli Harker v. Reilly, 4 
ee oe 72 


Papin v. Piednoir, 205 Mo. 
521. “i04 SW 63 

Pa.—In re McNeile, 217 Par cio 66 
A 328 [dist Stephenson v. Richard- 
son, 88 Pa. 40]. 

Eng.—Webb v. Sadler, L. R. 8 Ch. 


419; Re Ainsworth, [1921] 2° Ch. 
179; “Adams! =v Frost,, 41907)}) 19: Ch: 
695; In re Redgate, [1903] 1 Ch. 356; 


In re Paget, [1898] 1 Ch. 290; Fowler 
v. Cohn, 21 Beav. 360, 52 Reprint 898; 
Cowx v. Foster, 1 Johns. & H. 30, 70 
Reprint 649; Bullock v. Fladgate, 1 


[§ 61] (4) To Mortgage.*° 
stricted power of appointment may validly be ex- 
ercised by mortgage,*! unless by the terms of its 
creation it is exercisable only by will;®? but where 
the donee’s right to alienate the property is restricted 
to a sale for reinvestment, a mortgage or encum- 


take the property itself and not the proceeds there. 


[§ 60] (8) To Convey. Where the intention of 
the donor, as shown by the instrument creating 4 
power of appointment, can be as effectually carried 
out by a conveyance as by an appointment, a con- 
veyance by the donee is a valid execution of the- 


Ves. & B. 471, 35 Reprint 183; Ken- 
worthy v. Bate, 6 Ves. Jr. 793, 31 Re- 
print, 1312. 

N. S.—Re Jones, 44 N. S. 81. 

fa] The fact that the limitations 
are equitable, and not legal, does not 
prevent the operation of the rule that 
a power to appoint land is well exe- 
cuted by an appointment to trustees 


sOnseM: In re Redgate, [1903] 1 Ch. 
a Re Ainsworth, [1921] 2 Ch. 
78. Doe v. Vincent, 6 Del. 416; Al- 


ley v. Lawrence, 12 Gray (Mass.) 
373;- In re McNeile, 217 Pa. 179, 66 
A sues Stephenson y. Richardson, 88 


“Ky. —Johnson v. Yates, 9 Dana 


Md.—Franke v. Auerbach, 72 Ma. 
580, 20 A 129; Benesch v. Clark, 49 
Md. 497. 

Paid —How v. Waldron, 98 Mass. 


aS J.—Elle v. Young, 24 N. J. L. 
Pa.—O’Rourke v. Sherwin, 156 Pa. 
285, 27 A 43; McFadden v. Drake, 79 
Pa. 473. But see In re Wood, 1 Pa. 
368 (holding that, where a testator 
devised his estate to his wife for life, 
and directed that immediately after 
her death it should be sold and the 
proceeds divided as she should direct 
in her will, and the wife made a will 
devising such real estate, it was not 
a valid execution of the power, since 
the power gave her no authority to 
dispose of the land itself, but only to 
direct what disposition should be 
made of the proceeds of the sale 
thereof). 
hae C.—Boyd v. Satterwhite, 10 S. Cc. 

Tenn.—Pate v. Pierce, 4.Coldw. 104. 

Mode of execution generally see in- 
fra §§ 111-113. 

80. Power to mortgage generally 
see infra § 80. 

Sle a iNe aT ethhae Sav. Bank v. 
Berry, 63 N. H. 109. 

N. aa ee v. Abrahams, 5 N. 
At BOK ree 
aun Y.—Campbell v. Low, 9 Barb. 

N. C.—Hicks v. Ward, 107 N. CG 
392, 12 SE 318, 10 LRA 821. 

Pa:—Lancaster v. Dolan, 1 Rawle 
231, 18 AmD 625. 

S. C—Manning v. Screven, 56 S. C 
78, 34 SE 22; Peace v. Spierin, 2 S. 
C. Eq. 460. 

Eng.—Heather v. O’Neil, 2 De G. & 
J. 399, 59 EngCh 317, 44 Reprint 1044; 
Anson v. Lee, 4 Sim. 364, 6 EngCh 
364, 58 Reprint 136. 

82. Instrument of execution see 
infra §§ 114-121. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


A general or unre- 


§§ 61-66] 


branee is not authorized.8* 


or assigns, 


the power.*# 


[§ 62] (5) To Make Advances. 


pointment may expressly or by implication include 
authority to make advancements to or among the ob- 
jects of the power ;°° but, in the absence of any such 
provision, a nonexclusive power to appoint or divide 
does not authorize the donee to make advances to 
one or some of the objects without any division 


among the others.’7 


[§ 63] h. Purposes of Appointment. 
appointment cannot be validly exercised otherwise 
than for the purposes intended by the donor, as shown 


83. Norris v. Woods, 89 Va. 873, 
17 SE 552. 
84. Hicks v. Ward, 107 N. C. 392, 


12 SE 318,°10 LRA 821; Jackson v. 
Innes, 1 Bligh 104, 4 Reprint 38; 
Heather v. O’Neil, 2 De G. & J. 399, 
59 EngCh 317, 44 Reprint 1044; Fitz- 
gerald v. Fauconberge, Fitzg. 207, 94 
Reprint 722; Anson v. Lee, 4 Sim. 364, 
6 EngCh 364, 58 Reprint 136; 
nett v. Wilson, 2 Y. & Coll. 407, 21 
EngCh 407, 63 Reprint 182. 
so to same effect Manning v. Screven, 
DOL. Cat tS, 04 956 22. 

Exhaustion of power in general see 
supra § 29. 

85. Hicks v. Ward, 107 N. C. 392, 
12 SE 318, 10 LRA 821; Jackson v. 
Innes, 1 Bligh 104, 4 Reprint 38; 
Whitbread v. Smith, 3 De G. M. & G. 
27, 52 WneCh 567, 43 Reprint—286; 
Eyton v. Knight, 2 ‘Jur. 8; Thorne v. 
Thorne, 1 Vern. Ch. 141, 23 Reprint 
373; Perkins v. Walker, 1 Vern. Ch. 
97, 23 Reprint 339. 

86. Franke v. Auerbach, 72 Md. 
bs0;, 20) A. 1293." Pate ‘v." Pierce, “4 
Coldw. (Tenn.) 104. 

87. Farmer v. Farmer, 93 Ind. 435. 

Selection and exclusion of ap- 
pointees under nonexclusive power 
see supra § 52. 

88. See cases infra this note. 

[a] Rule applied.—(1) Where a 
will gave testator’s widow his entire 
property for life, with power to dis- 
pose of the ‘remaining part’ by will, 
and also gave her his “stock, personal 
property and money during her natu- 
ral life,’ she could not create any 
charge on the property for her last 
sickness and funeral expenses, to op- 
erate after his death. Hopkins v. 
Quinn, 93 Ind$ 223. (2) Where tes- 
tator’s will, giving his estate to his 
daughter for life with remainders 
over, subject to a power of appoint- 
ment given to the daughter, recited 
that in creating such remainders tes- 
tator had indicated his wishes as to 
the ultimate distribution of the prop- 
erty unless circumstances’ should 
alter, of which the daughter should 
be the sole judge, she had no power 
to devise the estate for a charitable 
purpose, in the absence of any change 
in the circumstances surrounding 
herself or the remainderman. Mor- 
gan v. Halsey, 97 Ky. 789, 31 SW 866, 
17 KyL 529, 36 LRA 716. (38) Under 
a will giving the testator’s estate to 
his wife “for and during her natural 
life, and so much of the principal as 
she may see fit-to use for her neces- 
sary and comfortable support... 
and contributions for worthy objects, 
in her own discretion, without limi- 
tation or restriction,’ she had no au- 
thority to make a gift of a part of the 
principal to a private individual shal 
recognition of kindness and in stes- 
timony of affection and regard,” as 
this was not a charitable gift. Parks 


Where such a mortgage 
duly executed under an unrestricted power provides 
that, in case of a sale thereunder, any overplus re- 
maining after paying the debt secured thereby shall 
be paid to the mortgagor, his heirs, representatives, 
or otherwise disposes of the surplus or 
equity of redemption, it is a total appointment under 
In the absence of such provision, how- 
ever, the mortgage is only a pro tanto exercise of the 
power and the balance remains unexecuted.*> 
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[§ 64] i 


A power of ap- | General. 


[49 C.J.] 1269 


by the instrument creating the power.*’ 
Power 
Where a power of appointment or revocation is given 
conditionally upon the happening or nonhappening 
of a specified event, it arises only upon the fulfillment 
of the condition.®° 
determined by the exercise of judgment or discre- 
tion, the donee’s decision, if made in good faith, is 
conclusive as to his right to the power.®1 

{§ 65] 2. Power of Sale or Exchange®?—a. In 
The scope and extent of a power of sale 
or exchange are to be determined from the instru- 
ment by which the power was created.°? 

[§ 66] b. Property, Estates or Interests Included®* 
—(1) In General. 
ests are included in or subject to a power of sale or 
exchange are to be determined, by the application of 


Dependent on Condition.®® 


But if the condition is one to be 


What property, estates or inter- 


the ordinary rules of construction,®® from the terms 


A power of 


v. American Home Missionary Soc., 
62 Vt: 19; 22; 20 A 107. 

{[b] Purpose of power distin- 
guished from incidental intention.— 
Where a wife had power to appoint 
a life interest in property to her hus- 
band so long as he should remain a 
widower, with a proviso that the ap- 
pointment should become operative 
only to the extent that the income 
should be applied to the maintenance 
of the donee’s children, an appoint- 
ment to the husband until he should 
marry again was valid, although the 
donee left no children; the power 
must be construed to be one authoriz- 
ing the appointment of a _ beneficial 
interest to the husband, since he 
would be legally bound to maintain 
the children, and the appointment of 
a fund for that purpose would in ef- 
fect relieve him of his responsibility. 
Re Main, 15 Wkly. Rep. 216. 

89. Conditions attached to execu- 
tion see infra §§ 128-130. 

90. Austin v. Oakes, 117 N. Y. 577, 
23 NE 193 [mod 48 Hun 492, 1 NYS 
307]; McLintock v. Cowen, 49 Pa. 
256; Rudman’s Est., 22 Pa. Dist. 503; 
Solis’ Hst), l4 Pay Distr223%. 

Time of execution of power de- 
pendent upon contingency see infra § 


108. 

fda Krause v. Klucken, 135 Mass. 
482. 

92. Given by: 


Mortgage or trust deed see Mort- 
gages §§ 1341-1503. 

Will see Wills [40 Cyc 1820]. 
Given to: 

eee ent or attorney see Agency §§ 229=— 
5 


Executor see Executors and Adminis- 
trators §§ 636-688. 
air eaees see Mortgages §§ 1341- 
1 5 
Trustee see Trusts [39 Cye 346]. 
Power to sell under power to: 
Appoint see supra § 59. 
Charge see infra § 87. 
Lease see infra § 81. 
93. U. S.—Warner v. Connecticut 
Mureks InsiCoy loon. Sos5Thve, SCt 
Boi 27 Tay ed. 962. 
Ala.—Tarver v. Haines, 55 Ala. 503. 
Cal.—Lewis v. Lewis, 3 Cal. A. 727, 
86 P 994. 
Ga.—Ellis v. Gray, 110 Ga. 611, 36 


SE 97. 

Ill—Heyne v. Scheffauer, 321 Ill. 
266, 151 NE 893. 

Ky.—Trimble v. Lebus, 94 Ky. 304, 
22S Wraed, 1b psy ly 855) Powell v. 
Powell, 5 Bush 619, 96 AmD 372; 
Funkhouser v. Porter, 107 SW 202, 32 
Ky. 676; Eritsehv. Klausing, 13 
Sw 241, 11 KyL 788. 

Md.—Magruder v. Peter, 11 Gill & 


peeing 
Mass.—Dodge v. Moore, 100 Mass. 
35 


Minn.—Wilson vy. Bell, 17 Minn. 61. 
Miss.—Yates v. Clark, 56 Miss. 212. 


of the instrument by which the power was conferred, 
viewed, if necessary, in the light of the circumstances 
surrounding the creation of the power.°® 


Property 


N. J.—Stephens v. Milnor, 24 N. J. 
Eq. 358. 

N. Y.—Smith v. Peyrot, 201 N. Y. 
210, 94 NE 662; Hancox v. Wall, 28 
Hun 214; Dominick v. Michael, 6 N. 
Y. Super. 374; Slocum v. Slocum, 4 
Edw. 613. 
ayer C.—Devereux v. Dunn, 37 N. C. 

Oh.—Jones v. Lewis, 8 Oh. Dec. 
(Reprint) 368, 7 CincLBul 211. 

a.—Ha s : ayson, 206 Pa. 
59, 55 A 786; Marshall’s Est., 138 Pa. 


260, 22 A 90; McGarrigle’s Est., 21 
Pa. Dist. 441;.,Wells v. “Sloyer, 1 
PaLJR 516, 3 PaLJ 203. 

Tenn.—Horn v. Broyles, (Ch. A.) 
62 SW 297. 

Tex.—Adams v. Mauermann, 90 
Tex. 438, 39 SW 280; Mayfield v. 
Russell, (Civ. A.) 297 SW 915. 

Wis.—McLenegan vy. Yeiser, 115 
Wis. 304, 91 NW 682. 

Eng.—Minors v, Battison, 1 App. 
Cas. 428; In re Evans, 2 C. M. & R. 


206, 150 Reprint 89; Nickisson v. 
Cockill, 3 De G. J. & S. 622, 68 EngCh 
472, 46 Reprint 778; Bird v. Fox, 11 
Hare 40, 45 EngCh 40, 68 Reprint 
1178; Cust v. Middleton, 9 Jur. N. S. 
709; Thomas v. Dering, 1 Keen 729, 
15 EngCh 729, 48 Reprint 488; Glov- 
er v. Heelis, 32 Li T. Rép. N.S. 534; 
Noel v. Henley, 7 Price 241, 146 Re- 
print 960; Shipperdson v. Tower, 1 
Y. & Coll. 441, 20 HngCh 441, 62 Re- 
print 961. 

94. Estates or interests to be con- 
veyed see infra § 68. 

95. Construction of: 
Deed see Deeds §§ 195-480. 
Will see Wills [40 Cye 1382]. 
Other instruments see _ particular 

titles throughout this work. 

96. U. S—Taylor v. Benham, 5 
How. 233, 12 Li: ed. 130. 
oe Johnson v. Johnson, 33 Ala. 

Cal.—Sharp v. Loupe, 120 Cal. 89, 
52 P 134, 586; In re Pearson, 98 Cal. 
603,33 P 451; Watson v. Sutro, 86 
Cal. 500, 24 P 172, 25 P 64; De Etche- 
borne v. Auzerais, 45 Cal. 121; Smith 
v. Olmstead, 3 Cal. Unrep. Cas. 223, 
22 ‘Pais: 

lil.—Henderson v. Blackburn, 104 
Ill. 227, 44 AmR 780; Kinney v. Knoe- 
bel, 51 Ill. 112. 

Kky.—Isaacs v. Swan, 1 Duv. 277; 
Hite v. Taylor, 3 A. K. Marsh. 353; 
nice Vv. Guthrie, 8 SW 274, 10 Kyl 


Mass.—Hale v. Hale, 137 Mass. 168; 
Roberts v. Whiting, 1G Mass. 186. 

Mich.—Haddon vy. Hemingway, 39 
Mich. 615. 

Minn.—Ness v. Davidson, 45 Minn. 
424, 48 NW 10; Officer v. Simpson, 27 


Minn. 147, 6 NW 488. 
ih kes .—McComb v. Gilkey, 29 Miss. 


_ Mo.—Donnan vy. Intelligencer Print- 
ing, etc., Co., 70 Mo. 168; Norecum v, 
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specially devised or bequeathed is not included in a 
power given in general terms, in the absence of any 
apparent intention to the contrary;°* and it has been 
held that a cemetery lot is not included in such a 
sale is inapplicable to prop- 
erty sold by the donor by an executory contract be- 


power.°5 A power of 


fore the power became effective.®® 


[§ 67] (2) After-Acquired Property or Interests. 
A power of sale conferred by will does not extend to 
property or interests acquired by the testator after 
the execution of the will,t nor does a power of sale 
extend to property or interests acquired by changing 
investments after the creation of the power,? unless 
an intent is apparent on the face of the instrument 
creating the power that such property or interests 


shall be ineluded.* 


[§ 68] c. Estates or Interests To Be Conveyed. 
The interest or estate which may be conveyed under 
a power of sale or exchange is to be determined from 
the terms of the instrument by which the power was 
created;* and it has been held that in interpreting 


D’Ginch, 17 Mo. 98. 

N. J.—Hatt v. Rich, 59 N. J. Eq. 
492, 45 A 969; Cruikshank v. Parker, 
51 N. J. Eq. 21, 26 A 925; Anderson 
v. Anderson, 31 N. J. Eq. 560; Provost 
Vi serovost. 20 Ne Jae ha 296% Yiou= 
mans v. Youmans, 26 N. J. Eq. 149; 
Graydon v. Graydon, 23 N. J. Eq. 229; 
Bacot v. Wetmore,17 N. J. Eq. 250. 

N. Y.—Cussack v. Tweedy, 126 N. 
Y. 81, 26 NE 1033 [aff 56 Hun 617, 11 
NYS 16]; Kip v. Hirsh, 103 N. Y. 565, 
ON esi irey toes N. - Yan Super. sls 
Prentice v. Janssen, 79 N. Y. 478 [aff 
14 Hun 548]; Hetzel v. Barber, 69 
N. Y. 1; Bruner v. Meigs, 64 N. Y. 
506 [aff 6 Hun 203]; Roome v. Phil- 
ips, 27 N. Y. 357; Lewis v. Smith, 9 
N. Y. 502, 61 AmD 706; Downing v. 
Marshall, 1 Abb. Dec. 525; Pollock 
v. Hooley, 67 Hun 370, 22 NYS 215; 
Strube v. Leutzbach, 12 Misc. 216, 33 


NYS 264. , 

INE. (Ch HM pley, Jay Newey 
505, 16 SE 321; Saunders v. Saunders, 
108 N: C. 327, 12 SH 909; Towles. v. 
Fisher, 77 N. C. 437. 
kj Au delay om OP valli eke sg \Ororw eae 
Leggate, 166 Pa. 147, 30 A 946; Cres- 
son v. Ferree, 70 Pa. 466; Brewer v. 
Taylor, 6 Pa. Cas. 369, 9 "A 515. 

Ss. C.—McCants v. Bee, 6S. C. Ha. 
383, 16 AmD 610. 

Tenn.—Peck v. Péck, 9 Yerg. 301. 

Tex.—King v. Bock, 80 Tex. 156, 15 
SW 804. 

Eng.—Tait v. Lathbury, L. R. 1 Eq. 
174; Buckley v. Howell, 29 Beavy. 546, 
54 Reprint 739; Blackwood v. Bur- 
rowes, 2 C. & L. 459, 4 Dr. & War. 441; 
Gurly’ v. Gurly, 8 Cl. & F. 743, 8 Re- 
print 291; Clements v. Henry, A 
Chy V7.9 Bowden v. Bowden, 17 Sim. 
65, 42 EngCh 65, 60 Reprint 1062; 
Giles v. Homes, 15 Sim, 359, 38 HngCh 
359, 60 Reprint 657; Clark v. Sey- 
mour, 7 Sim. 67, 8 EngCh 67, 58 Re- 
print 762. 

[a] Where terms of power are 
clear, the safest course is to abide by 
the words, unless upon the whole will 
there is something amounting almost 


to demonstration that the plain 
meaning of the words is not the 
meaning of the testator. Bacot v. 


Wetmore, 17 N. J. Eq. 250. 

[b] Granting clause of deed pre- 
vails over conflicting provisions; and 
hence the trustee in a deed of an un- 
divided two-thirds interest, contain- 
ing a clause assuming to empower 
him, on condition broken, to sell the 
whole of the property, can make a 
valid conveyance of only the undivid- 
ed two. thirds. Donnan vy. Intelli- 
gencer Printing, etc., Co., 70 Mo. 168. 

97. Young v. Twigg, 27 Md. 620. 

98. Derby v. Derby, 4 R. I. 414. 

99. Roome v. Philips, 27 N. Y. 357; 
Lewis v. Smith, 9 N. Y. 502, 61 AmD 
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such power given by will, evidence of the circum- 
stances under which the will was made, such as the 
state of the testator’s property and of his family, 
and the like, is admissible.® 
conferred, however, upon one to whom an estate for 
life or other particular interest or estate is conveyed 


Where the power is 


or given by the same instrument, the donee has pow- 


er to convey only such particular estate,® except 
when an intention that a larger interest may be con- 
veyed clearly appears, in which ease it is ordinarily 
construed to authorize the disposal of a fee simple;7 
and a power to sell property in which another has a 
life estate cannot be exercised to deprive the life 
tenant of his estate without his consent. 
to sell a fee ordinarily includes the power to sell a 


A power 


lesser estate or interest,® or a particular portion or 


it, shall so.1? 


706 [aff 11 Barb, 152]. 

1. Meador v. Sorsby, 2 Ala. 712, 
36 AmD 432; Chambers v. Tulane, 9? 
N. J. Eq. 146; Green v. Dikeman, 18 
Barb. .CN: Y.)-535; In re Miller, 261 
Pa. 201, 96 A 473; Miller v. Kistlers, 
3 LackJur (Pa.) 309. But see Roney 
v. Stiltz, 5 Whart. (Pa.) 381; Martin 
v. Baily, 13 LegInt (Pa.) 189- (both 
holding that, in view of Act April 
8, 1833 (P. L. p 249) § 40, providing 
that real estate acquired by a testator 
after making his will shall pass by a 
general devise unless a contrary in- 
tent is manifest on the face of the 
wili, a power of sale conferred in gen- 
eral terms by the will applies to real 
estate acquired after its execution). 

2. Jones _v. Morris, 61 Ala. 518; 
Fritsch v. Klausing, 13 SW 241, 11 
Aas 788; Sheldon v. Tucker, 3 R. I 

38. Ky:—-Preuser v. Terry, 16 SW 
133, 13 KyLi 25; Cummins v. Carrick, 
2 SW 490, 8 KyL 600. 

Md.—Reisman v. Collins, 1 A 883. 

N. J.—Fluke v. Fluke, 16 N. J. Eq. 


478. 

S. C.—Porcher v. Daniel, 33 S. C. 
Eq. 349. 

Ww. 50 W. 


Va.—Dearing v. Selvey, 
Va. 4,,40 SE 478. 

Ing. —Elton vy. Elton, 27 Beav. 634, 
54 Reprint 252. 

4 Pendleton v. Bell, 32 Mo. 100; 
Hume v. Randall, 141 N. Y. 499, 36 
NE 402 [rev 65 Hun 43 7,20 NYS: 352)]); 
Dyett v. Central Trust Co., 140 N. Y. 
54, 35 NE 341 [aff 19 NYS 19]; Holly 
Vv. Tinechy 1355 IN} PY246 903) 32, Ne 7.09 
[rev 63 Hun 241, 17 NYS 821]; Kort- 
right v. Storminger, 49 Hun 249, 1 
NYS 880; Devereux v. Dunn, 37 N. C. 
206. And see cases infra notes 6, 7. 

5. Smith v. Bell, 6 Pet. (U. S.) 68, 
8 L. ed. 322; Kaufman v. Breckin- 
ridge, 117 Ill. 305, 7 NE 666; John v. 
Barnes, 21 W. Va. 498. 

6 U. S.—Giles v. Little, 104 U. 
S.291,, 26 Lb. eds 453) *Brantayv. Vin- 
ginia Coal, etc., Co., 93 U. S. 326, 23 
L. ed. 927; Smith v. Bell, 6 Pet. 68, 
8 Li edi 23:2. 

Ill.— Kaufman v. Breckinridge, 117 
Il). 3805, 7 NE 666; Henderson v. 
Blackburn, 104 Ill. 227, 44 AmR 780; 
Mulberry v. Mulberry, 50 Ill. 67; 
Boyd v. Strahan, 36 Ill. 355. See also 
Powers v. Wells, 244 Ill. 558, 569, 91 
NE 717 [cit Cyc] (apparently apply- 
ing the rule). 

Mo.—Gaven v. Allen, 100 Mo. 293, 
13 SW 501. 

Va.—Miller v. Potterfield, 86 Va. 
876, 11 SE 456; 19 AmSR 919. 

Eng.—Bradly v. Westcott, 13 Ves. 
Jr. 445, 33 Reprint 361. 

7. Conn.—Bouton Vv. Doty, 69 
Conn, 631,’ 37) A 10643 Security Co. 


parcel of the property,?° or to grant an easement;1? 
but it does not authorize the sale of an undivided in- 
terest, in the absence of any apparent intention that 


[§ 69] d. Authority Incidental to Power12—(1) 


v. Pratt, 65 Conn. 161, 32 A 396; Lew- 
is v. Palmer, 46 Conn. 454. 

Ga.—Weed v. Knorr, 77 Ga. 636, 1 
SE 167. 

Ill.—Kaufman v. Breckinridge, 117 
Ill. 305, 7 NE 666; Henderson v. 
Blackburn, 104 Ill. 227, 44 AmR 780; 
Crozier v. Hoyt, 97 Ill. 23. 

Ind.—MecMillan v. William Deering, 
ete; .Co., 139. Ind. 70). 38. INE Sose 
Downie v. Buennagel, 94 Ind. 228; 
South v. South, 91 Ind. 221, 46 AmR 
Sant Clark v. Middlesworth, 82 Ind. 


Ky.—Mullens v. Owen, 229 Ky. 471, 
17 SW (2d) 416; Fink v. Leisman, 38 
SW 6, 18 Kyl 710; Fritsch v. Klaus- 
ing, 13 SW 241, 11 KyL 788. 

Mass.—Hoxie v. Finney, 147 Mass. 
616, 18 NE 593; Hale v. Marsh, 100 
Mass. 468. See also Andrews v. Cape 
Ann Bank, 3 Allen 313 (apparently 
recognizing the rule). 

Mo.—St. Louis Land, etc., Assoc. v. 
Fueller, 182 Mo. 93, 81 SW 414; Gav- 
en v. Allen, 100 Mo. 293, 13 SW 501; 
Boyer v. Allen, 76 Mo. 498. 

N. Y.—Terry v. Wiggins, 47 N. Y. 
512; Philips v. New York El. R. Co., 
14 App. Div. 595, 44 NYS 28; Kort- 
right v. Storminger, 49 Hun 249, 2 
NYS 880; Hickey v. Peterson, 5 Silv. 
Sup. 490, 9 NYS 91 

7Oh-—Bishop Vv. Remple, 11 Oh: ‘St. 


Pa.—Hichman v. Wall, 273 Pa. 236, 
116 A 809; Forsythe vy. Forsythe, 108 
Pa. 229; Hinkle v. Rehm, 16 Pa. Su- 
per. 470. 

R. I.—Ames v. Ames, 15 R. I. 12, 
Zon Ayes: 

Tenn.—Moyston v. Bacon, 7 
aoa Shields y. Netherland, 5 


oon Va.—John v. Barnes, 21 W. Va. 

Iing.—Barford v. Street, 16 Ves. Jr. 
135, 139, 335 Reprint 935: 

8. Cross Vv. Buskirk-Rutledge 
Lumber Co., 139 Tenn. 79, 201 SW 141, 
AnnCas1918D 983. 

9.’ Guss v. Windle, 15 Pa. Dist. 


324. 
In re Land Registry Act, 22 


10. 
BVIGH bso: 

11. Valentine v. Schreiber, 3 App. 
Div. 235, 38 NYS 417; Guss v. Windle, 
15 Pa. Dist. 324; Weiss v. Goodhue, 
46 Tex. Civ. A. 142, 102 SW 793. Con- 
tra Atwater v. Perkins, 51 Conn. 188. 


Lea 
Lea 


12. In re Land Registry Act, 22 
By Croan 
13. Of: 


Anant see Agency §§ 231-243, 245-— 


Executor see Executors and Admin- 
istrators §§ 636-688. 

a eperee see Trusts [39 Cyc 348 et 
seq]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


A 


Nae an  geet 


;s a 


A. 


ee 


, 


LAE SO 4 peiey 


al 


a ee 


aes 


q 


§§ 69-74] | 


In General. The donee of a power of sale has, gen- 
erally speaking, incidental authority to do such acts 
as will effectuate the intention of the donor, as shown 
by the instrument creating the power;14 and so a 
power to sell includes power to convey.?® But the 
donee is not authorized to deal with the property 
otherwise than in accordance with the donor’s in- 
tention.t® . 

[§ 70] (2) To Transfer without Sale. Where the 
purposes for which a power of sale was created can 
be fully accomplished by a transfer without sale, such 
a transfer will be upheld as a substantial execution 
of the power;1? and so a donee having authority to 
receive the proceeds of sale and appropriate them 
to his own use may convey the property in payment 
of a debt.1S But where the power can only be exe- 
cuted according to-the donor’s intention by a sale, a 
transfer without sale is not authorized.?® 

Gifts. Power to sell does not inelude authority to 
make a gift of the subject matter, or convey it with- 
out consideration, and such a transfer is void.?° 

Election of beneficiaries to take property in lieu 
of proceeds. Where all the beneficiaries who are dis- 
tributees of the proceeds of the sale of property au- 
thorized to be sold under a power join in asking a 
transfer or conveyance of the property to themselves, 
according to their respective shares, and such a 


14. Valentine v. Schreiber, 3 App. 
Div. 235, 38 NYS 417; Demarest v. 


226 P 134; 
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Wooster v. Cooper, 59 N. 
J. Eq. 204, 45 A 381; Prentice v. Jans- 
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course does not substantially conflict with the pur- 
pose of the gift, a conveyance is proper,?? provided 
all of such beneficiaries are sui juris,?? and the 
rights of others will not be affected by such convey- 
ance;?* but where any beneficiary fails to consent to 
such ‘transfer it cannot be made.?+# 

[§ 71] (8) To Exchange under Power of Sale. A 
power to sell ordinarily does not include the power 
to barter or exchange,?® although, where a power to 
sell land and invest the proceeds in other land is 
conferred, a direct exchange is a valid execution of 
the power.?® If, however, the power authorizes the 
donee to sell or otherwise “dispose” of the subject 
matter, an exchange is proper.?? 

[§ 72] (4) To Sell under Power of Exchanging. 
A power to exchange does not authorize a sale or 
transfer of the subject matter partially or wholly for 
money.78 

[§ 73] (5) To Partition.2® A power to sell and ex- 
change includes a power to make partition;°° and it 
is held by some authorities that a power merely to 
sell will authorize a partition ;* but other decisions 
are to the contrary.*? 

[§ 74] (6) To Mortgage.2? While there is au- 
thority to the contrary,** it is a general rule that a 
power of sale does not authorize a mortgage or deed 
of trust,?> although where the power was created for 


542. But see Bradshaw v. Fane, 3 
Drew. 534, 61 Reprint 1006; Atty.- 


Ray, 29 Barb. (N. Y.) 563, 19 HowPr 
574; Ex p. Huff, 2 Pa. 227. And see 
case infra note 15. 

[a] Thus a power to sell in fee, 
on ground rent or otherwise, is well 
executed by a sale on ground rent, 
with a clause in the deed allowing a 
redemption of the rent by the pur- 
chaser in payment of a sum of money. 
xp. Hufl, 2 Pas 227. 

15. Hunter - v. Hastham, 95 Tex. 
648, 69 SW 66 

16. Dean v. Adler, 30 Md. 147; 
Hickok v. Still, 168 Pa. 155, 31 A 1100, 
47 AmSR 880: a re Hillard, 8 Luz 
LegReg (Pa.) 23 

Authority to ce gift see 
§_70 text and note 20. 

y Ill.— Hughes v. Washington, 
a 84; White v. Glover, 59 Ill. 


Ind.—Valentine v. Wysor, 123 Ind. 
47, 23 NE 1076, 7 LRA 788; Tower 
v. Hartford, 115 Ind. 186, 17 "NE 281. 

N. Y¥.—Mutual L. Ins. Go. v. Woods, 
121 N. Y. 302, 24 NE 602; Brown v. 
Farmers’ L. & T. Cos 117 N.Y. 266, 
22 NE 952; Brant v. Gelston, 2 Johns. 
a 3884. 

C.—Jones v. Loftin, 38 N. C. 136. 

Oho Siatieio. Vv. Ellison, Zieaeohe 
S&, 527: 
see meee v. Palmer, 29 Wis. 

Election of beneficiaries to take 
property instead of proceeds see in- 
fra text and notes 21-24. 

135 Brown) Vee earmers. ln & T. 
CormldieiNe Yin 26622 NE, 952. 

19. Powell v. Powell, 5 Bush (Ky.) 
619, 96 AmD 372; Harris v. Strodl, 
132 N. Y. 392, 30 NE 962; Russell v. 
Russell, 36 N. Y. 581, 93 AmD 540; 
Mitchell v. Mitchell, 137 App. Div. 
15, 121 NYS 730; Helfferish v. Helf- 
ferish, 11 Oh. Dec. (Reprint) 303, 26 
CincLBul 83, 11 Oh. Dec. (Reprint) 
234, 25 CincLBul 313. 


infra 


20. Ga.—Taylor vy. Phillips, 147 
Ga. 761,795 "SH 289. 
Mass.—Leonard v. Wheeler, 261 


Mass. 130, 158 NE 502; Stocker v. 
Foster, 178 Mass. 591, 60 NE 407. 

Miss.—Jones v. Stamps, 120 Miss. 
60, 81 S 651. 

Mo.-—Rayl v. Golfinopulos, 264 SW 
911; Garland v. Smith, 164 Mo. 1, 64 
SW 188. 

S. C.—Sires v. Sires, 43 S. C. 266, 
21 SE 115. 

21. Moore v. Barnard, 75 Colo. 395, 


sen, 79 N. Y. 478 [aff.14 Hun 548]; 
Biggs v. Peacock, 22 Ch. D. 284. See 
also Sydnor v. Palmer, 29 Wis. 226 
(where it was said that such convey- 
ance may be made to the beneficiaries 
with their assent or subject to their 
future ratification). 

Right of beneficiaries to reconvert 
property equitably converted see Con- 
version §§ 81-98. 

22. Prentice v. Janssen, 79 N. Y. 
478 [aff 14 Hun pol Biggs v. Pea- 
cock, 22 Ch. D. 284 

23. Prentice v. Janssen, TOINMES 
478 [aff 14 Hun 548]. 

24. Mitchell v. Mitchell, 137 App. 
Div. 15, 121 NYS 730. To same effect 
Biggs v. Peacock, 22 Ch. D. 284 

25. U. S.—Woodward v. Jewell, 
140 U. S. 247, 11 SCt 784, 35 L. ed. 478. 

Iowa.—Hampton v. Moorhead, 62 
Iowa 91, 17 NW 202; Edwards v. 
Cottrell, 43 Iowa 194. 

Ky.—Hirschman y. Brashears, 79 
Ky. 258; Ross v. Barr, 53 SW 658, 21 
Kyl 974. 

Miss.—Columbus Banking, etc., Co. 
v. Humphries, 64 Miss. 258, 1 S 232. 

N. Y.—Trimboli v. Kinkel, 226 N. Y. 
147, 123 NE 205, 5 ALR 1385; Woerz 
aoe 120.N. Y. 62, 23 NE 
‘b 

Oh.—Cleveland v. State Bank, 16 
Oh. St. 236,.88 AmD 445; Taylor v. 
Galloway, 1 Oh. 232, 13 AmD 605; 
Fleischman vy. Shoemaker, 2 Oh. Cir. 
Ct. 152,1.'Oh. Cir) Dec. 415. 

Or.—Colgan v. Farmers, etc., Bank, 
59 Or. 469, 106 P 1134, 114 P 460, 117 
P 807. 

Wash.—-Hutchings v. Fanshier, 132 
Wash. 5, 231 P 14. 

Wis.—King v. Whiton, 15 Wis. 684. 
See In re Gray, 196 Wis. 383, 220 NW 
175, 176 [eit Cyc] (dictum). 

Ont.—McMichael v. Wilkie, 18 Ont. 
A. 464 [rev 19 Ont. .739]. 

Sale for money only see infra § 78. 

26. Broaddus v. Centers, (Ky.) 116 
SW 742; Mayer v. McCune, 59 HowPr 
CNSEYS) © 7'85 

27. Smith v. Spears, 22 Ont. 286. 

28. Long v. Fuller, 21 Wis. 121. 

29. Partition generally see Parti- 
Clone ACES sy 0 gas 

80. Phelps v. Harris, 101 U.S. 370, 
25 L. ed. 855; Phelps v. Harris, 51 
Miss. 789 [aff 101 U. S. 370, 25 L.. ed. 
8553 un resi th, 3) Chi (Dwolsso Abell 
v. Heathcote, 4 Bro. Ch. 278, 29 Re- 
print 891, 2: Ves. Jr. 98, 30 Reprint 


Gen. v. Hamilton, 1 Madd. 214, 56 Re- 
print 80; McQueen v. Farquhar, 11 
Ves. Jr. 467, 32 Reprint 1168 (dicta, 
doubting the rule). 

31. King v. Merritt, 67 Mich. ian 
34 NW 689; Elle v. Young, 24 N. J. 
L,. 775. [rev o3.N N. J. L. 478]; Anderson 
Vi uiler. SIGS. "Cua osreo mo lu mm ounane 
LRA 166 


32. Braunsdorf v. Braunsdorf, 23 
NYS 722 [aff 76 Hun 609, 29 NYS 
1741]}:\ In, re Carr, 16. RR. 1. 645,399 A 


145, 27 AmSR 773; Brassey v. Chal- 
16 Beav. 223, 51 Reprint 763 
[aff 4 De G. M, & G. 528, 53 EngCh 
412, 43 Reprint 613]; Bradshaw v. 
Wane, 3 Drew. 534, 61 Reprint 1006; 
McQueen vy. Farquhar, 11 Ves. Jr. 


467, 32 Reprint 1168, 
oF Power to mortgage see infra 
34. Columbia Ave. Sav. Fund, etc., 


Co. v. Lewis, 190 Pa. 558, 42 A 1094; 
McCreary v. Bomberger, 151 Pa. 323, 
24 A 1066, 31 AmSR 760; Zane vy. 
Kennedy, 73 Pa. 182; Pennsylvania 
LeMins:; \ete;) (Co; we"Austin, 4428 Pat 
257; Duval’s App., 38 Pa. 112; Lan- 
easter vy. Dolan, 1 Rawle (Pa.) 231, 
18 AmD 625; Jackson v. Everett, 
(Tenn.) 58 SW 840; Steifel v. Clark, 9 
Baxt. (Tenn.) 466; Williams v. Whit- 
more, 1 Tenn. Cas. 239; Ball v. Har- 
ris, 8 Sim. 485, 8 EngCh 485, 59 Re- 
print 193 [aff 4 Myl. & C. 264, 18 Bng 
Ch 264, 41 Reprint 103, and appr 
Shaw v. Borrer, 1 Keen 557, 15 Eng 
Ch 559, 48 Reprint 422]. See also 
Mills v. Banks, 3 P. Wms. 1, 24 Re- 
print 943 (dictum). 

{a] Leading case.—The view that 
a power to sell authorizes a mort- 
gage “rests entirely on the dictum of 
Lord Macclesfield in Mills v. Banks 
[3 P. Wms. 1, 24 Reprint 943]. All 
the books are traceable to that.” 


Bloomer v. Waldron, 3 Hill (N. Y.) 
361, 367. 
35. U. S.—Patapsco Guano Co. v. 


Morrison, 18 F. Cas. No. 10,792, 2 
Woods 395. 
: ale Buiter v. Gazzam, 81 Ala. 491, 

S 16. 

Ark.—Heiseman v. Lowenstein, 113 
Ark. 404, 169 SW 224, AnnCas1916C 
601. 

Cal.—Golinsky v. Allison, 114 Cal. 
458, 46 P 295; Webb v. Winter, 6 Cal. 
Unrep. Cas. 768, 65, P 1028. 

Conn.—O’Brien v. Flint, 74 Conn. 
502, 51 A 547. 
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the accomplishment of a purpose which may be re- 
alized by mortgaging the property,*?® as where it 
was given for raising a particular charge, subject to 
which the property is settled or devised,** the court 
may under the circumstances support a mortgage as 
intention, unless a contrary intent 
But where an absolute and unrestricted 
power to sell for the donee’s own benefit is conferred, 
it may ordinarily be executed hy a mortgage, in the 
absence of any circumstances indicating a contrary 


within the donor’s 
appears.°§ 


intention.®® 


A power to sell or otherwise “dispose” of the sub- 
ject matter has been held to authorize a mortgage,*° 
but in other cases the power to mortgage has been 


denied under such a power.*+ 


{[§ 75] (7) To Pledge or Hypothecate. 
has been held without qualification that a power to 


coe ene con Pure v. Wilson, 20 Fla. 
359. 

Ga.—MeMillan v. Cox, 109 Ga. 42, 
34 SE 341. 

Iowa.—Hubbard v. German Catholic 
Cong., 34 Iowa 31. 

Ky.—Hirschman vy. Brashears, 179 
Ky. 258. 

Md.—Wilson v. Maryland L. Ins. 
Co., 60 Md. 150; Tyson v. Latrobe, 42 


Md. 325. 
Mass.—Wood vy. Goodridge, 6 Cush. 
117, 52 AmD 771. See also Hoyt v. 


Jaques, 129 Mass. 286 (dictum). 


Mich.—Parkhurst—v. Trumbull, 130 
Mich. 408, 90 NW 25; Jeffrey v. 
Hursh, 49 Mich. 31,12 NW 898. 


Minn. —Morris v. Watson, 15 Minn. 
212. 

Be oy v. Payne, 58 Miss. 
614, 38 AmR 34 

Mo. Pee ahs v. Dougherty, 204 
Mo. 228, 102 SW 1099; Price v. Court- 
ney, 87 Mo. 387, 56 AmR 453; Kinney 
v. Mathews, 69 Mo. 520. Compare 
Wood v. Kice, 103 Mo. 329, 15 SW 
623 (holding that a power to mortgage 
which, under the circumstances, the 
donee would have had without any 
express grant thereof is not nega- 
tived by giving him an express power 
of sale). 

Nebr.—Arlington State Bank v. 
Paulsen, 57 Nebr. 717, 78 NW 303. 

N. J.—Dubois v. Van Valen, 61 N. 
Jeid. 0331, 448 A. 241") Rutherford 
Land, ete., Co. v. Sanntrock, 60 N. J. 
Eq. 471, 46 A 648; Ferry v. Laible, 31 
N. J. Eq. 566. Compare Schulting v. 
Schulting, 41 N. J. Eq. 130, 3 A 526 
(where it is held that equity will, in 
a proper case, sanction the exercise 
of a power to mortgage under a pow- 
er to sell, and a power of sale in such 
case will be construed as authorizing 
a mortgage where it is necessary for 
the preservation of the estate, but not 
where the object is improvement 
merely). 

N. Y.—Shaw v. Saranac Horse Nail 
Co., 144:N. Y. 220, 39 NE 73; Albany 
dns. Co..v:., Bay, 4iNisy. 9:) Allen: v. 
De Witt, 3 N. Y. 276; Coutant v. Ser- 
voss, 3 Barb. 128; Bloomer v. Wal- 
dron, 3 Hill 361 [overr Williams v. 
Woodard, 2 Wend. 487]; Cumming v. 
Wittiamson, ji. Sandi. m@hiwi7))) 12 
NYLegObs 153. See also Freifeld v. 
Mankowski, 37 Mise. 303, 75 NYS 454 
(dictum). 

N. C.—Shannonhouse vy. Wolfe, 191 
INF CAMO 9s elas OLS: 

Oh.—Helfferich v. Helfferich, 11 
Oh. Dec. (Reprint) 234, 25 CincLBul 
313 1 (OnwDecs ex Reprint)! 303) 26 
CinecLBul 83. 

Or.—Trutch v. Bunnell, 11 Or. 58, 
4 P 588, 50 AmR 456. 

Pa.—Campbell v. Foster Home As- 
soc., 163 Pa. 609, 30 A 222, 48 AmSR 
818, 26 LRA 117. 

Ss. C.—Allen v. Ruddell, 51 S. © 
866, 29 SE 198; Sires v. Sires, 43 S.C. 
266, 21 SE 115; Creighton v. Clifford, 
GUSH. as 8 
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sell includes a power to make a conditional sale of 
the subject matter by hypotheeation,*? it would seem 
that the existence of the right depends upon the in- 
tention of the donor as expressed in the instrument 
creating the power,*® and so authority to pledge or 
hypotheeate the subject matter of the power has 
variously been held to be ineluded,*# and not to be in- 
cluded,*® in particular powers of sale. 

[§ 76] (8) To Lease.*® <A power to sell ordinarily 
does not authorize a lease,47 although the donee of a 


power to sell and dispose of property has been held 


to have power to lease it where circumstances justi- 
fied such action, in pursuance of the purpose for 
which the power was created.*® 


[§ 77] e. Purpose of Sale.4® A power of sale can 


While it 


Tex.—Willis v. Smith, 66° Tex. 31, 
17 SW 247. But see Sampson v. Wil- 
liamson, 6 Tex. 102, 55 AmD 762 
(holding that the donee may mortgage 
the property unless the power of sale 
is given for a particular purpose). 

Va.—Green veClairborne, 83 Va. 


386, 5 SE 376. 
Robinson, 24 


En f 

Beav. "86, 53 Reprint 289; Page v. 
Cooper, 16 Beav. 396, 51 Reprint 831; 
Haldenby v. Spofforth, 1 Beav. 390, 17 
EngCh 390, 48 Reprint 991; Stroughill 
ve Anstey, 1 bevG. Mi -&.G. 635) 50 
EngCh 490, 42 Reprint 700 (per St. 
Leonards, lL. Ch.); Walker v. South- 
all, 56 L. T. Rep. N. S. 882; Shaftes- 
bury v. Marlborough, 2 Myl. & K. 111, 
7 HEngCh 111, 39 Reprint 886. 

36. Miller v. Redwine, 75 Ga. 130; 
Funkhouser v. Porter, 107 SW 202, 
32 KyL 676; Loebenthal v. Raleigh, 
36 N. J. Eq. 169; Orford v. Albe- 
marle, 12 Jur. 811: See also cases 
infra note 37. 

[a] Sale to pay debts.—Where 
property is conveyed in trust to sell 
it and pay debts, a mortgage to raise 
money for the payment of such debts 
is within the scope of the power. 
Funkhouser v. Porter, 107 SW 202, 32 


KyL 676; Loebenthal vy. Raleigh, 36 
N. J. Eq. 169; Orford v. Albemarle, 
12 Jur. 811. See also Hoyt v. Jaques, 


129 Mass. 286 (recognizing the rule, 
but holding that a mortgage was un- 
authorized in the particular case). 
37. Loebenthal v. Raleigh, 36 N. J. 
Eq. 169; Stroughill v. Anstey, 1 De 
G. M. & G. 635, 50 EngCh 490, 42 
Reprint 700 (per St. Leonards, L. Ch. Diz 
Power to charge see infra § 87. 
388. Hoyt v. Jaques, 129 Mass. 286; 
Poehoneh ss v. Raleigh, 36 N. J. Eq. 


39. Ga.—McMillan v. Cox, 109 Ga. 
42, 49, 34 SE 341. 

Iowa.—Hamilton v. Hamilton, 149 
Iowa 321, 128 NW 380. 

Mass.—Kent v. Morrison, 153 Mass. 
137, 26 NE 427, 25 AmSR 616, 10 LRA 
756. 

Va.—Christian v. Keen, 80 Va. 369; 
Lee v. U. S. Bank, 9 Leigh (36 Va.) 
200. 

Ont.—O’Connor _ Vv. 
CanLTOccNotes 598. 

40. Hamilton v. Mound City Mut. 
L. Ins. Co., 8 Tenn. Ch. 124; Faulk v. 
Dashiell, 62 Tex. 642, 50 AmR 542. 

41. Golinsky v. Allison, 114 Cal. 
458... 046. .P 295% Shannonhouse vy. 
Wolfe, 191 N. C. 769, 1383 SH 98. 

42. Kaiser’s Est.,, 2 LancLRev 
(Pa.) 362. 

43. See cases infra notes 44, 45. 

44. Bailie v. Kinchley, 52 Ga. 487; 
Harbison v. James, 90 Mo. 411, 2 SW 
292; Brown v. Farmers’ L. & T. Co., 
5 Hun (386,04 NYS 422" (art sl 7) INS ay. 
266, 22 NE 952]. 

45. Hawxhurst v. Rathgeb, 119 
Calevb3d, bie P8246) 6385 Amst 142r 
Shaw v. Saranac Horse Nail Co., 144 
N.Y. 220,39 NE 73: 

46. Power to lease see infra §§ 


Anderson, 2 


be exercised only for the purpose or purposes, if any, 
pointed out in the instrument of ecreation,®°® in deter- 


81-86. 

47. U. S.—Waldron v. Chasteney, 
28 F. Cas. No. 17,058, 2 Blatchf. 62. 

Conn.—Seymour v. Bull, 3 Day 388. 

N. Y.—Crooked Lake Nav. Co. v. 
Keuka Nav. Co., 4 NYSt 380 [aff 115 
N. Y. 667 mem, 22 NE 1126 mem]. 

Oh.—Breuer v. Hayes, 10 Oh. Dec. 
eran rare) 588, 22 CincLBul 144 [aff 

Oh. Dec. (Reprint) 391, 21 
CineL- Bal 29]; Bowler v. Brush Blec- 
tric Light Co., 10 Oh. Dec. (Reprint) 
582, 22 CincLBul 136. 

Eng.—Evans v. Jackson, 8 Sim. 217, 
8 HngCh 217, 59 Reprint 87. Com- 
pare Alexander v. Clarke, [1920] 1 
Ir. 47 (holding that the donee of a 
power to sell has authority to enter 
into a transaction which, although 
in form a lease, is in substance a 
sale and results in complete aliena- 
tion of the subject matter, only as a 
nominal rent being reserved). 

See also Powers v. Wells, 244 Ill. 
558, 569, 91 NE 717 [cit Cyc] (dic- 
tum). 

48. Hedges v. Riker, 5 Johns. Ch. 
CNSY > 163 (where, however, it is 
pointed out that, even without re- 
sorting to the power, the general ju- 
risdiction of the court over the prop- 
erty of the beneficiaries, as infants, 
would have been adequate to confer 
the authority to lease). 

49. Sale by executor under testa- 
mentary power see Hxecutors and Ad- 
ministrators § 639. 
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50. Ga.—Taylor v. 
Ga. 761, 95 SE 289. 
Tll.—Fleming v. Mills, 182 Ill. 464, 
Pr 373; Swift v. Castle, 23 I11. 
Ky.—Floyd v. Johnson, 2 Litt. 109, 
13) AmD. 255. 


Phillips, 


Md.—Brome y. Pembroke, 66 Md. 
193, 7 A: 47. 
Mass.—Allen y. Dean, 148 Mass. 


594, 20 NE 3:14. 

N. J.—Du Bois v. Waterman, 87 N. 
J. Eq. 119, 99 A’ 148; ° Hammond Vv. 
Cronkright, 47. IN. Jie pas 447, S20 
HEpe Brearley v. Brearley, 9 N- J. Eq: 


N. Y.—Scholle v. Scholle, 113 N. Y. 
261, 21 NE 84; Butler v. Johnson, 111 
N. Y. 204, 18 NB 643; In re Karge, 
18 NYS 724. 

Oh.—Hoyt v. Day, 32 Oh. St. 101. 


Pa.—In re Rumsey, 287 Pa. 448, 185 
A 119: Schenck v. Clyde, 53 Pa. Su- 
per. 652; Wetherill v. Mecke, Bright- 
ly “135. 


k. I.—Goddard v. Brown, 12 R. I. 


Silbe 

S. C.—Sires v. Sires, 43 S. C. 266, 
21 SH 115; Evans v. Evans, IE SHC. Ea. 
aways 

Se reas v. Hawkins, 9 Lea 


Tex.—Wells v. Petree, 39 Tex. 419. 

[a] Thus, a widow empowered to 
sell property for the support and 
maintenance of herself or her family 
is without authority to convey the 
property to pay a debt, incurred in 
speculation, of one of her 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


children.. 


§§ 77-80] 


yining which the intent of the donor, as shown by the 
‘terms "Oe the instrument, governs ;51 although, if the 
purpose or its accomplishment involves the exercise 
of judgment or discretion, the donee, acting in good 
faith, is the sole judge thereof.°? If the power is un- 
restricted, or 1s given for any purpose’ the donee may 
deem advisable, it may be exercised in the discretion 


of the donee.®3 
[§ 78] f£. Terms of Sale. 


the intention of the donor.®4 


sale price;® 


Fi gming v. Mills, 182 Ill. 464, 55 NE 
[) 

Si... Md ee oa etd v. Leakin, 76 Md. 
500, 25 A 862 

Mass.—Hoxie v. Finney, 147 Mass. 


616, 18 NE 593. 

Miss.—Stokes v. Stokes, 66 Miss. 
456, 6 S 155. 

N. Y.—Dyett v. Central Trust Co., 
140 N. Y. 54, 35 NE 341; Knapp -v. 
Knapp, 46 Hun 190; Manier v. Phelps, 
15 AbbNCas 123. 

Pa.—Adams’ Est., 148 Pa. 394, 23 
A i072, 24 A 189; Wetherill v. Com., 
if Pa. Cass 22, “i Aj13855 “Schenek —x- 
Clyde, 53 Pa. euPet: 652. 

Vv. Harrison, 2 
Gratt. (43 Va.) 1, 44 AmD 365. 

Bng.—Barker  v. Devonshire, 3 
Meriv. 310, 36 Reprint 119. 

52. Yates v. Clark, 56 Miss. 212. 

53. Ill—Wardwell v. McDowell, 31 


Ill. 364. 
Ky.—Busch v. Rapp, 63 SW 479, 
23 Kyl 605. 
Ne i—Hatt Vv. iich, 592 INw a. Eq. 
492, 45 A 969 
N. Y.—Matter of Ryder, 41 App. 
Din 247.6 oo Ns n6oo;. Matter or 
Ganterd, 63 Hun 280, 17 NYS 910 [aff 
196) N.Y. 106, 32 NE 551]; O’Flyn v. 
Powers, 21 NYS 905 {aff TAG ING ww 412, 
32 NE 1085]; In re Powers, 11 NyYs 
396 [aff 124 N. Y. 361, 26 NE 940]. 
S. C.—Rice v. Coleman, 87 S. C. 342, 


349, 69 SE 516, AnnCas1912B 1016 
[quot Cyc] (by equally divided 
court). 


But see Schenck vy. Clyde, 53 Pa. 
Super. 652 (holding that a power to 
sell to pay debts “or for any other 
purpose” cannot be exercised where 
there were no debts to be paid and no 
other purpose justifying a sale was 
in existence). 

54. Shelton v. Carpenter, 60 Ala. 
201; Rogers v. Jones, 13 Tex. Civ. 
A. 453, 35 SW 812) See also cases 
infra this note; and notes 55-59 

{a] Sale free of debt.—Where tes- 
tator authorized his executors to sell 
as much realty as was necessary to 
pay debts and educate his minor chil- 
dren, and recited that his son had 
purchased an estate, on which testa- 
tor had advanced part of the money, 
the son having given his bond and 
mortgage, and ordered his executors 
to pay off such mortgage, they had 
power to sell the real estate free of 


debt. Grant v. Hook, 13 Serg. & R. 
(Pa.) 259. 

55. Mora v. Murphy, 88 Cal. 12, 23 
P 63; Allen v. De Witt, 3 N. Y. 276; 


Bloomer v. Waldron, 3 Hill (N. Y.) 
S61; Hutchings ww.) Fanshier, 132 
Wash. 5, 231 P 14. Compare McComb 
Vv. Waldron, % Hill GN. YY.) 335 (Chold- 
ing that a sale of the subject matter 
to one’ claiming an equitable title 
thereto under a contract of sale there- 
tofore entered into with the donor, at 
a price in money equivalent to the 
value of the legal title, was a valid 


Where the instrument 
conferring a power to sell does not prescribe the 
terms upon which sale is to be made, the donee is 
authorized to sell upon such terms as will carry out 
As a general rule, a 
power of sale gives authority to sell only for money,°® 
and only for cash and not upon credit,®* although, 
where the donee has power to invest the proceeds, 
it may be proper to take a mortgage for a part of the 
57 and, of course, Vv whore a sale for cash is 
in terms required by the instrument creating the pow- 


POWERS 


er, a sale on credit is unauthorized.*® 
of any apparent intention to the contrary, the donee 
has power to sell by executory contract as well as by 
deed of bargain and sale.°® 

[§ 79] g. Power Dependent on Condition or Con- 
tingency.°° A power of sale dependent upon a condi- 
tion or contingency becomes operative upon the ful- 


[49 C.J.] 1273 


In the absence 


fillment of the condition or happening of the con- 


execution of the power, as against 
the objection that the sale was not 
founded solely upon a pecuniary con- 
sideration). 

Power to exchange under power of 
sale see supra § 71. 

56. Donalson vy. Thomason, 137 
Ga. 848, 74 SE 762. See also Mora 
VeMurphy, 83 (Cale 12; 23° P-63, (dic= 
tum). 

57. MclLenegan v. Yeiser, 115 Wis. 
304, 91 NW 682. 

58. Philadelphia, etc., R. Co. v. Le- 
high Coal, etc., Co., 36 Pa. 204. 

59. Demarest v. Ray, 29 Barb. (N. 
Y.) 563, 19 HowPr 574; Shannon v. 
Freeman, 117 S. C. 480, 109 SE 406, 
410 [cit Cyc]; Campbell v. Imperial 
Loan Co., 18 Man. 144, 8 WestLR 502. 

60. Conditions attached to execu- 
tion see infra §§ 128-130. 

Time of execution of power dex 
pons on contingency see infra § 


61. Conn.—Hamilton y. Crosby, 32 
Conn. 342. 

Ga.—Harp v. Wallin, 93 Ga. 811, 20 
SE 966. 
ie re aap v. Hopkins, 17 Iowa 

Ky. a v. Bond, 15 SW 875, 12 


KyL 94 

eo cee v. Perkins, 28 Me. 22, 
48 AmD 470. 

Md.—Moale vy. Cutting, 59 Md. 510. 
: Mass.—Mayo vy. Merritt, 107 Mass. 
05. 

N. J.—Howell v. Sebring, 14 N. J. 
Eq. 84; Huyler v. Kingsland, 11 N. 
J. Eq. 406. 

6 Oh. 


Oh.—Dean v. Loewenstein, 
Girne Ct 2587; 8) Ohm Cir; Dee.2507, 


Pa.—Hanbest v. Grayson, 206 Pa. 
59, 55 A 786; Aurand’s Hst., 25 Pa. 


Diste Wi2os 
Eng.—Kinsington v. West London 


Cemetery Co., 2 Jur. 959. 
62. Conn.—Hull v. Culver, 34 
Conn. 403. 


Ill.—Rodisch v. Moore, 266 Ill. 106, 
107 NE 108; Griffin v. Griffin, 141 Ill. 
CHG, lly BIND areas 

Md.—Moale v. Cutting, 59 Md. 510. 

Mass.—Rathbun y. Colton, 15 Pick. 
471; Minot v. Prescott, 14 Mass. 496. 

N. J.—Moores v. Moores, 41 N. J. L. 
440; Snedeker vy. Allen, 2 N. J. L. 32; 
Hampton y. Nicholson, 23 N. J. Eq. 
423. 

N. Y.—In re Christie, 133 N. Y. 4738, 
31 NE 515; Kilpatrick v. Barron, 125 
N. Y. 751, 26 NE 925 [aff 54 Hun 322, 
75 NYS 542]; Allen:iv. De Witt, 3 
IN OES A 

Pa.—Hay v. Mayer, 8 Watts 203, 34 
AmD 453. 

Ser Sout _Canolinan | Eva On aye 
Toomer, 30 S. C. Eq. 270. 

Tenn.—Gee v. Graves, 2 Head 239. 

Ont.—Johnson v. Kremer, 8 Ont. 
193. 

See also cases infra note 63. 

Duty of purchaser to assure him- 
self of existence of power see infra 


tingency,° but not before such event.°? Thus, a pow- 
er to sell when necessary for the support and main- 
tenance of the donee or another is contingent upon 
such necessity ;°* but the donee is ordinarily the sole 
judge of whether or not a sale is necessary,®* unless 
he acts in bad faith.® 

[§ 80] 3. Power To Mortgage. 
a power to mortgage is reserved or conferred, and, 
if so, the scope and extent of the power, are ques- 
tions which depend wholly upon the construction of 
the instrument under which the power is claimed.®? 


Whether or not 


Sv alissaly 
Suspension of power pending oc- 
pusceuce of contingency see supra § 
63. Conn.—Hull Vv. 


34 
Conn. 403. 

Ill. Fleming v. Mills, 182 Tl. 464, 
55 NE 373; Griffin v. Griffin, 141 Til. 
373,00) NEAod, 

Me.—Warren v. Webb, 68 Me. 133. 

Mass.—Stocker v. Foster, 178 Mass. 
591, 60 NE 407; Paine v. Barnes, 100 
Mass. 470; Larned v. Bridge, 17 Pick. 
330; Rathbun v. Colton, 15 Pick. 471; 
Stevens v. Winship, 1 Pick. 318, 11 
AmD 178; Minot v. Prescott, 14 Mass. 


496. 

Minn.—Ashbaugh v. Wright, 152 
Minn. 57, 188 NW 157 

Mo.—Scheidt. vy. Crecelius, 94 Mo. 
322, 7S. W. 412, 4 AmSR 384. 

N. Y.—Rose v. Hatch, 55 Hun 457, 
8 Kae 720 [aff 125 .N. Y. 427,, 26 NE 


64. Paxton v. Bond, 15 SW 875, 12 
key 949) In re: Rumsey, 287 Pa. 448, 
135 A 119; Aurand’s Hst., 25 Pa: Dist. 
UCAS) ABORE ‘see Hull v. Culver, 34 Conn. 
403 (holding under the terms of the 
power that the donee was not to be 
the judge of the necessity, but that 
the necessity must be actual). 

65. Price v. Bassett, 168 Mass. 598, 
47 NE 248; Scheidt v. Crecelius, 94 
Mo. 322,°7 SW 412, 4 AmSR 384. 

66. Given to: 
psent or attorney see Agency §§ 295, 
Executor see Executors and Adminis- 

trators §§ 696-702. 

Trustee see Trusts [39 Cyc 381]. 

Mortgage under power of sale see 
supra ys9 74. 

Testamentary power see Wills [40 
Cyc 1820]. 

67. U, S-—Warner v. 
Mut.) eins Cor, Os aul. 
221, 27 L. ed. 962; 
baum, 44 Fed. 224. 

Conn.—Bouton vy. Doty, 
Dodo Ue TOGA 

Ga.—Fletcher v. American Trust, 
Cre Commsiiin Gar 300, 36 SE 767. 


baum, 86 Iowa 1, 52 NW "550. 
sg h¥—Brown v. Crittenden, 1 SW 
Minn.—Wilson v. Bell, 17 Minn. 61. 
N. H.—Brown y. Brown, KOIING St 
623, 47 A 591. 

N. J.Mulford v. MuJford, 42 N. J. 
Eq. 68, 6 A 609. 

N. Y¥.—Mutual L. Ins. Co. v. Ship- 
man, VOSm INE Ye 19M ilo iNG eb Shes ra 
cuse Sav. Bank yv. Holden, 105 N. nGe 
415, 11 NE 950; Leavitt v. Pell, 25 N. 
Y. 474 [aff 27 Barb. 822). 

Pa.—Magraw v. Pennock, 2 Grant 
89; Fisher v. Leedom, 2 Del. Co. 317; 
tee v. Schlegel, 10 WklyNotesC 


Culver, 


Connecticut — 
SEP S. SkOrte 
Ames v. Holder- 


69 Conn. 


Tex.—Merriman v. Russell, 39 Tex. 


278. 
Eng.—Bennett v. Wyndham, 23 
Beav. 521, 53 Reprint 205; Doe v. 


1274 [49 C.J.] 


A mortgage given for an unauthorized purpose is 
A power to mortgage to secure borrowed 
money gives no authority to mortgage for the pay- 
ment of debts theretofore contracted by the donor ;*® 
but a power to encumber by mortgage has been held 
to include power to extend an outstanding mortgage 
on the property,’® and to authorize renewals.‘ 
power is not exhausted by one mortgage, in the ab- 
sence of any such restriction, and the donee may re- 
mortgage the property for a purpose for which the 


void.&8 


power was given.?? 


[§ 81] 4. Power To 


ties: 74 


power. 


Power to “let” is the same as a power to lease.** 

[§ 82] b. What Property May Be Leased. The | 
property which may be demised under a power to 
lease is to be determined from the terms of the in- 


Carr, C. & M. 123, 41 ECL 73, 174 Re- 
print 437; Wilson v. Halliley, 1 Russ. 
& M. 590, 5 EngCh 590, 39 Reprint 
226; Atty.-Gen. v. Hardy, 1 Sim. N. 
S. 338, 40 EngCh 338, 61 Reprint 131. 

68. Syracuse Sav. Bank v. Holden, 
105 N. Y. 415, 11 NE 950. 

69. Mulford v. Mulford, 42 N. J. 


Eq. 68, 6 A 609, 
Connecticut Mut. L. 


70. Warner v. 
InseCoz GLOIeU. IS: 385.1,00 SCt.a21, 2m 
44 Fed. 


L. ed. 962. 
Ames v. Holderbaum, 
Holder- 


72) Towa L. & T. Co. v. 
baum, 86 Iowa 1, 52 NW 550 
Exhaustion of power see supra § 


73. Given to: 

iw or attorney see Agency §§ 290- 
94, 

Executor see Executors and Adminis- 
trators §§ 689-695. 

Trustee see Trusts [39 Cyc 387]. 

Power of sale as including power to 
lease see supra § 76. 


74. Collins v. Foley, 63 Md. 158, 
52 AmR 505; Taussig v. Reel, 134 
Mo. 530, 34 SW 1104; Goddard vy. 


Brown, 12.R. 1. 31; Right v. Thomas, 
3 Burr. 1441, 97 Reprint 916, W. Bl. 
446, 96 Reprint 256. 

{a] Mr. Sugden says: “An opin- 
ion has, however, prevailed that a 
power of leasing is to receive a more 
strict construction than any other 
power (see Fitz. 219; 3 Vin. Abr. 431), 
and that equity, cannot relieve 
against a defect in the execution of 
it; but we have already seen that 
this relief is administered in prop- 
er cases (2 Sugd. Powers 131), and 
the books abound with authorities in 
favour of the liberal construction of 
this power. Lord Mansfield, whose 
authority is generally quoted in fa- 
vour of the rigid construction (1 
Burr. 121), seems merely’to have 
meant that the power must not be 
abused (Dougl. 573; 1 Blackst. 449). 
Lord Chancellor Cowper thought the 
power was to be taken strictly (see 3 
Cha. Rep. 73); but Lord Chief Jus- 
tice Holt, in the same case, was of 
a contrary opinion (3 Cha. Rep. 69, 
70): and that was the opinion of 
Bridgman, C. J. (Bridg. by Ban. 90, 
91). Lord Kenyon has decided that 
the intention of the parties must 
govern in the construction of this 
power (3 Term Rep. 675), and Lord 
Redesdale has shown, upon very solid 
grounds, that the power ‘must re- 
eeive as liberal an interpretation as 
a power or hao or any other 
power (1 S. & Lef. 61).” 2 Sugden 
Powers p 306. 

75. Roe v. Vingut, 1 NYS 914 [aff 
117 N. Y. 204, 22 NE 938]; Gurney 
v. Gurney, 3 Drew. 208, 61 Reprint 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Lease’ °—a, 
Powers to lease are ordinarily to be construed liberal- 
ly according to the apparent intention of the par- 
A power to lease does not include power to 
sell’® or to give away‘® the subject matter of the 


POWERS 


A 
[§ 83] c. To 


In General. 


other.®® 


strument creating the power.7§ 
not within the power is void.*® 
real estate authorizes the leasing of minerals in a 
mine on the land;®° but a power to lease land on 
which there are open mines does not authorize the 
lease of unopened mines,*! except where the inten- 
tion to grant such authority is apparent.®? 


absence of any restriction, the donee of a power to 
lease may lease to whomsoever he may see fit,®* ex- 
cept, it seems, to himself,’* or to his spouse, where 
a husband and wife cannot make a grant to one an- 


[§ 84] d. Term—(1) Commencement. 
to lease ordinarily empowers the donee only to lease 
in possession,®® and so will not support a lease in re- 


[§§ 80-84 


« 


A lease of property 
'A power to lease 


Whom Lease May Be Made. In the 


A power 


. . . bY : 
version or to begin in futuro,’? although an agree- ui 
ment for renewal made shortly before the expiration __ 
of an existing lease is not for that reason unenforce- : 


able.®§ 
tend merely to 


882. But see Sturgeon v. Ely, 6 Pa. 
406 (where the court upheld a sale, 
although not authorized under the 
power, in view of a confirmation of 
the sale by the remainderman, and 
in order to prevent circuity of ac- 
tion). 

76. Rayl v. Golfinopulos, (Mo.) 
264 SW 911. 

Vie) Parker =v rey crese 1 Drew. 
488, 61 Reprint 539 

78. Doe v. Stephens, 6 -Q. B.208, 
51 ECL 208, 115 Reprint 81; Dayrell 
v. Hoare, 12 A. & E. 356, 40 ‘HCL 182, 
113 Reprint 847; Doe v. Lock, 2 A. & 
E. 705, 29 ECL 325, 111 Reprint 271; 
Doe vv. Colman, 4. Bins.28, ECL 
386, 130 Reprint 12; Goodtitle v. 
Funucan, Dougl. 565, 99 Reprint 357; 
Doe v. Rendle, 3 M. & S. 99, 105 Re- 
print 548; Fuller v. Abbott, 4 Taunt. 
105, 128 Reprint 268; Pomery v. Part- 
ington, 3 T. R. 665, 100 Reprint 792. 
And see cases infra this note. 

[a] Lands “usually so leased.’— 
(1) In a lease, under a power of de- 
mising for lives, or for years deter- 
minable on lives, any part of the 
lands ‘‘usually so leased,’ the join- 
ing of lands in the same lease which 
were usually let separately is not at 


variance with the power, for the 
words “usually so leased’ apply to 
the duration of the lease. Doe v. 


Williams, 11 Q. B. 688, 68 ECL 687, 
116 Reprint 631; Doe v. Stephens, 6 
Q. B. 208, 51 ECL 208, 115 Reprint 
81. (2) “Where a power extends to 
lands usually letten lands which have 
been twice or thrice letten are within 
the power (2 Ro. Abr. 261, pl. 11, 12; 
Vaugh. 33); but the land which has 
only been once letten is not, we are 
told, within the proviso, for usus fit 
ex iteratis actibus (2 Ro. Abr. 263, pl. 
263, Dl. Ld). And “tis "sald that. af 
land has been let by contract from 
year to year, for three years, it is not 
within the power, for it is but one 
lease (2 Ro. Abr. 262, pl. 14; contra, 
Dy 2, Ja. B.).” 2 Sugden Powers p 


79. Doe v. Stephens, 6 Q. B. 208, 
51 ECL 208, 115 Reprint 81. 

[a] Lands not before let.—Under 
a power to lease ‘all or any of the 
premises ...at such yearly rents, 
or more, as the same are now let at,’’ 
a lease made of lands never before 
leased was void. Baggott v. Oughton, 


8 Mod, 249, 88 Reprint 178. 

80. .Wentz’s App., 106 Pa. 301. 

81. Clegg v. Rowland, L. R. 2 Eq. 
160; Campbell v. Leach, Ambl. 740, 


27 Reprint 478. 
82. Daly, v. Beckett, 24 Beav. 114, 

53 Reprint 301. 
or In re, Jéeffcock, 51 Li J. Chi, 507. 
4. Boyce v. Edbrooke, [L903 qe 
ct 836 neldtog. that a lease granted, 


If, however, the power to lease does not ex- 


atte 
om 


leases in possession, the donee may 


a 


in the exercise of statutory powers to 
lease, by a tenant for life to him- 
self and others as lessees, containing 
covenants by the lessee with the les- 
sor, was bad, whether the covenants 
were joint only or joint and several, 
because the reversioners did not in 
either case obtain binding legal cove- 
nants by all the lessees on which an 
action could be brought). But see 
Bevan v. Habgood, 1 Johns. & H. 222, 
70 Reprint 728 [questioned Boyce v. 
Edbrooke, supra] (holding that where 
a mortgage contained a power enabl- 
ing the mortgagor, until foreclosure, 
to grant leases, he could grant a 
lease to a trustee for himself). 

85. Doe v. Gilbert, 5 Q. B. 423, 48 
ECL 423, 114 Reprint 1309. 

86. Winter v. lLoveden,; 1 Ld. 
Raym. 267, 91 Reprint 1075 (per 
Hold, L. C. J.). See also cases infra 
note 87. 

87. Taussig v. Reel, 134 Mo. 530, 
34 Sw 1104; Griffen v. Ford, 14 N. Y. 
Super. 123; Pollard v. Greenvil, LCh 
Case Le: 22 Reprint 668, 1 Ch. Rep. 
184, 21 Reprint 544; Doe v. Watton, 
Cowp. 189, 98 Reprint “1087; Sussex 
v. Wroth, Cro. Eliz. 5, 78 Reprint 2725 
Doe v. Calvert, 2 Bast 376, 102 Re- 
print 413; Bowes v. East London 
Waterwork Co., 3 Madd. 375, 56 Re- 
print 543 [aff Jac. 324, 4 EngCh 324, 
37 Reprint 873]; Shaw v. Summers, 
3 Moore C. P. 196; Doe v. Cavan, 5 
T. R. 567, 101 Reprint 318; Opey v. 
Thomasius, T. Raym. 132, 83 Reprint 
71; Slocomb v. Hawkins, Yelv. 222, } oe 
80 Reprint 145. See also McFall v. 
Kirkpatrick, 236 Ill. 281, 296, 86 NE 
139 (dictum, that “if one is tenant for 
life with power to lease in possession, 
any lease made by him must com- 
mence during his life’); Sinclair v. 
Jackson, 8 Cow. (N. Y.) 543 (appar- 
ently recognizing the rule). Com- 
pare Goodtitle v. Funucan, 1 Dougl. 
565, 99 Reprint 357 (holding that, 
under a power to grant leases in pos- 
session, but not by way of reversion 
or interest, a lease per verba de 
presenti is not contrary to the power, 
although the estate, at the time of. 
granting the lease, was held by ten- 
ants at will, or from year to year, if 
at the time they received directions 
from the granter of the lease to pay 
the rent to the lessee). But see 
Coventry v. Coventry, 1 Comyns 312 
92 Reprint 1088 (holding that a pow- 
er annexed to a settlement of lands .% 
not in possession may be exercised 1 
by a lease in reversion, although only 
a lease in possession can be made 
under a power annexed to an estate in + 
possession). 

88. Dowell v. Dew, 1 Y. & Coll. 
345, 20 EngCh 345, 62 Reprint 918. 
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§§ 84-87] 


grant a lease to begin in futuro.8® 
[§ 85] (2) Duration. Unless 


the duration of his estate.®1 


89. 
WEIS 
90. 


piieolals v. Jackson, 8 Cow. (N. 
: San Vivian vy. Jegon, L.'R..3 Ae. Li 


91. Dean v. -Adler, 30 Md. 147; 
Taussig v. Reel, 134 Mo. 530, 348 SW 
1104; Cox v. Kinston Carolina R., 
ele COsue (oeUN.. C2 299; 29> SE 6235 
Roe vi: Grantham, 3 Burr. 1259, 97 
Reprint 820; Shrewsbury v. Keight- 
ley}i19 ©. Be N.7S.606,) 115. ECL, 606; 
144 Reprint 924 [aff L. R. 2 C. P. 130]. 

92. Goddard v. Brown, 12 R. I, 31. 
And see cases infra this note. 


[a] Particular terms.—(1) For 
lives. Boyland v. Warner, Hayes & 
Jeato; Hackett iv.0 Hobart, 19 Sones 
Exch. 288. (2) Ninety-nine years. 


Collins v. MacTavish, 63 Md. 166. 
(3) Nine hundred and ninety-nine and 
one thousand years. Atty.-Gen. v. 
Moses, 2 Madd. 294, 56 Reprint 343. 

{b] Perpetual lease is a valid exe- 
ecution of the power, in the absence 
of any restriction in the instrument 
by which it was created. Prather v. 
Foote, 1 Disn. (Oh.) 434, 12 Oh. Dec. 
(Reprint) 717. 


: 93. Boyland v. Warner, Hayes & 
tee 

[a] Perpetual renewal.—A_ lease 
may be made renewable forever. 
Boyland v. Warner, Hayes & J. 79. 

94. Collins v. Foley, 63 Md. 158, 
52 AmR 505; Vivian v. Jegon, L. R. 
3 H. L. 285; Clegg v. Rowland, L. R. 
2 Eq. 160; Commons v. Marshall, 6 


Bro. P. C. 168, 2 Reprint 1005; Byrne 
v. Acton, 1 Bro. P. C. 186, 1 Reprint 
503; Clark v. Smith, 9i-Cle &iF.126, 
8 Reprint 363; Montgomery v. Char- 
teris, 5 Dow 293, 3 Reprint 1334; Doe 
New WoAlibe wa adc ey (CLG L GO mC Ey 119% 
Edwards v. Millbank, 4 Drew. 606, 62 
Reprint 232; Jenner v. Morris, 1 Dr. 
& Sm. 334, 62 Reprint 407; Roe v. 
Prideaux, 10 East 158, 103 Reprint 735; 
Boyland v. Warner, Hayes & J. 79: 
Hackett v. Hobart, 1 Jones Exch. 
288; Keating v. Keating, Tulse Get: 
S. 133, 11 EngCh 133; Atty.-Gen. v. 
Moses, 2 Madd. 294, 56 Reprint 343; 
Doe v. Hiern, 5 M. & S. 40, 105 Re- 
print 966; Doe v. Halcombe, 7 T. R. 
713, 101 Reprint 1214; Doe v. Cavan, 
5. T. R. 567, 101 Reprint 318. See 
also Harris v. Bessie, 1 Keb. 347, 83 
Reprint 986 (dictum). 

95. Isherwood v. Oldknow, 3 M. 
& S. 382, 105 Reprint 654. But see 
Harris v. Bessie, 1 Keb. 347, 83 Re- 
print 986 (contrary dictum). 

96. Pawcy v. Bowen, 1 Ch. Cas. 
23, 22 Reprint 674, 3 Ch.Rep..11, 21 
Reprint 713. See also Byrne v. "Ac- 
ton, 1 Bro. P. C. 186, 1 Reprint 503 
(holding that one having power to 
lease for twenty-one years, or three 
lives, who agreed to lease for thirty- 
one years, was only bound to grant 
such a lease aS was warranted by the 


See cases infra this note; and 
notes 98-1. 

{a] Building lease (1) is author- 
ized by an unrestricted power of 
leasing. In re James, 64 L. J. Ch. 
686. (2) An instrument is invalid as 
a building lease, under a power to 
grant such leases, where it does not 
contain any covenant to build, but 


power to grant 
leases binding upon the remainderman or reversioner 
is conferred, either expressly or by implication, upon 
a donee having a life estate or other limited inter- 
est,°° he has no power to lease for a term beyond 
Subject to the rights of 
remaindermen and reversioners, however, the donee 
may lease for such term®? and with such privilege of 
renewal®* as he may see fit, unless the term is re- 
stricted by the instrument creating the power, in 
which ease he cannot exceed the period so pre- 
seribed,®* although he may lease for a shorter term.°®°® 
It would seem, however, that a lease for a period in 
excess of that authorized is valid pro tanto and void 


POWERS 


[49 C.J.] 1275 


only for the excess.?® 


only a covenant to repair and insure. 
In re Hallett, 52 L. J. Ch. 804. 

[b] Clause of surrender.—W'here 
the transaction is bona fide, and the 
terms of the power do not require 
the number of years to be absolute, 
a clause of surrender will not vitiate 
the lease. Muskerry v. Chinnery, Ll. 
& Gata BE ¥2 018 

[ec] Option to lessee to determine. 
—Trustees of a settlement having a 
power of leasing “for any term or 
number of years not exceeding twen- 
ty-one years,’ agreed to grant a 
lease for twenty-one years, 
minable, at the option of the lessee, 
at the end of the first seven or four- 
teen years, and it was held that such 
a lease was within the power. Ed- 
wards v. Millbank, 4 Drew. 606, 62 
Reprint 232. 

[d] Provisions as to reéntry de- 
pend upon the terms of the instru- 
ment creating the power. Doe v. 
Lock, 2 A. & BE. 705, 29 ECL 325, 111 
Reprint 271; Tankerville v. Wing- 
field, 2 B. & B. 498 note, 6 ECL 246, 
129 Reprint 1058, 3 Bligh 331 note, 4 
Reprint 624, 7 Price 343 note, 146 Re- 
print 993; Smith v. Doe, 2 B. & B. 
473, 6 ECL 235, 129 Reprint 1048, 3 
Bligh 290, 4 Reprint 610, 7 Price 281, 
146) | Reprint 973s (Coxe <v. Day; 7138 
East 118, 104 Reprint 312. 

98. See cases infra this note. 

fa] “Upon such terms and condi- 
tions as they shall think best” gives 
the donees the power to make long 
leases, with provisions for the pur- 
chase of improvements made by the 
lessee, aS agreed, or upon appraisal, 
and also with provisions for altering 
the rent from time to time by arbitra- 
tion or appraisal. Goddard v. Brown, 
12.1Re-bs 31h 

[b] “Usual and reasonable” terms 
and conditions.—(1) The terms of a 
lease which may be made under a 
power to lease upon “usual and.rea- 
sonable” terms and conditions are 
considered in Doe v. Williams, 11 Q. 
B. 688, 63 HCL 688, 116 Reprint 631; 
Doe v. Stephens, 6 Q. B. 208, 51 ECL 
208, 115 Reprint 81; Doe v. Sandham, 
1 TlR. 705, 99 Reprint 1332. (2) Bvi- 
dence of “usual” clauses see Doe v. 
Stephens, supra; Doe vy. Lock, 2 A. 


& EH. 705, 29 ECL 325, 111 Reprint 
271; Donegal v. Greg, 13 Ir. Eq. 12. 
[ec] Rent incident to reversion.— 


Where the power requires the rent 
to be reserved incident to the imme- 
diate reversion, a lease reserving the 
rent to the donee, his heirs and as- 
signs, is void. Yellowly v. Gower, 11 
Exch. 274, 156 Reprint 833. 

99. See cases infra this note. 

[a] “Ancient rent” construed.— 
Doe v. Hole, 15 Q. B. 848, 69 ECL 848, 
117 Reprint 678; Doe v. Grazebrook, 
4-Q. B. 406, 45 ECL 406, 114 Reprint 
951; Roe v. Rawlings, 7 East 279, 103 
Reprint 107; Orby v. Mohun, Freem. 
Ch. 291, 22 Reprint 1218, Gilb. 45, 25 
Reprint 32, Prec. Ch. 257, 24 Reprint 
124, 2 Vern. Ch. 531, 23 Reprint 944 
[aff 6 Bro. P. C. 145, 2. Reprint 989]. 

[b] “Best rent.”’—(1) Under a 
power to lease at the “best rent,” the 
highest rent that can be obtained is 
not required; and the true criterion 


[§ 86] e. Provisions of Lease. 
nants, and conditions which may or must be in- 
cluded in a lease under a power of leasing depend 
upon the instrument by which the power is created,®? 
as where it provides for a lease upon specified term 
or at a particular rent;°® and unauthorized terms, 
covenants, or conditions are void.t 

[§ 87] 5. Power To Charge.? 
tent of a power to charge is dependent upon the in- 
tention of the donor, as shown by the instrument 
creating the power.® 
power to sell, and in equity unlimited power to 
charge an estate will authorize a disposition of the 
estate in trust to sell and divide the proceeds among 


deter-., 


The terms, cove- 


g98 


The scope and ex- 


A power to charge includes 


is, whether the rent has been fairly 
obtained without any private advan- 
tage to the donee. Dyas v. Cruise, 8 
Ir. Eq. 407. See also Doe v. Rogers, 
5 B.L& Ad-155, 27 EC 31:8) 110 Re- 
print 969; Doe v. Harvey, iby 180 05, 0) 
426, 8 ECL 182, 107 Reprint 158; 
Doe v. Radcliffe, 10 Bast 278, 103 Re- 
print 780; Roe v. York, 6 East 86, 
102 Reprint 1219; Doe v. Lloyd, 3 
Hsp. 78, 170 Reprint 544; Doe v. 
Creed, 4 M. & S. 371, 105 Reprint 871; 
Price v. Assheton, 1 Y. & C. Exch. 82, 
160 Reprint 34 (all construing “best 
rent’). (2) “Best yearly rent” con- 
strued see Rutland v. Wythe, 10 Cl. 
& F. 419, 8 Reprint 801, 12 M. & W. 
355, 152 Reprint-1235. 

{e] “Usual rent.”—A power to 
lease, So as the usual rent is reserved 
or made payable yearly, is well exe- 
cuted by a lease reserving the usual 
yearly rent, but making it payable 
half yearly. Fryer v. Coombs, 11 A. 
& E. 403, 39 ECL 227, 113 Reprint 468. 

[ad] Nominal rent.—Under a power 
to lease at any rent, nominal rent 
may be reserved. Muskerry v. Chin- 
ney, Ll. & G. t. S. 185, 11 EngCh 185. 

1. Cavan v. Pulteney, 6 Bro. P. C. 
175, 2 Reprint 1010, 5 T. R. 567, 107 
Reprint 318; Doe v. Sandham, 1 T. 
R. 705, 99 Reprint 1332. But see 
Medwin v. Sandham, 3 Swanst. 685, 36 
Reprint 1022 (holding that a court of 
equity will not, at the suit of a les- 
see with notice of the power, and 
against the reversioner, reform a 
lease executed under a power where 
it contains covenants not warranted). 

2. Authority to charge under pow- 
er of appointment see supra § 58. 

3. In re De Hoghton, [1896] 2 Ch. 
385; Armstrong v. Armstrong, L. R. 
18 Ea. 541; Cooper v. Macdonald, L. 
R. 16 Eq. 258; Knapp v. Knapp, risaie. 


12 Eq. 238; Blandy v. Kimber, 24 
Beav. 148, 53 Reprint 313; Maultby v. 
Maultby, 2 Ir. Ch. 32; Muskerry v. 


Chinney, Ll. & G. t. S. 185, 11 EngCh 
185; In re Beckett, 93 L. T. Rep. N. 
S.- 7465) In re. Lindo, 59) li TiRED ean. 
S. 462; Wilson v. Halliley, 1 Russ. & 
M. 590, 5 EngCh 590, 39 Reprint 226; 
Stackhouse v. Barnston, 10 Ves. Jr. 
453, 32 Reprint 921; Mason y. Ma- 
son, 19 Wkly. Rep. 741. And see 
cases infra this note. 

[a] Portions to be raised out of 
rents and profits.—A power to raise 
portions out of rents and profits may 
be exercised by sale or mortgage of 
the property, without waiting until 
the rents and profits have accumulat- 
ed to the amount of the portions; but 
it would be otherwise if the power 
provided for raising the portions out 
of annual rents and profits. Trafford 
v. Ashton, 1 P. Wms. 415, 24 Reprint 
451. See also to same effect Bootle v. 
Blundell, 1 Meriv. 193,. 35 Reprint 
646; Allan v. Backhouse, 2 Ves. & B. 
65, 35 Reprint 2438. 

4. Okeden v. Okeden, 1 Atk. 550, 
26 Reprint 345; Green vy. Belchier, 1 
Atk. 506, 26 Reprint 319; Tasker’ v. 
Small, 6 Sim. 625, 9 BngCh 626, 58 
Reprint 728; Kenworthy v. Bate, 6 
Vies.rd Gt 1935.32 Reprint 1323" Lone 
Nira ed 5 Ves. Jr. 445, 31 Reprint 
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the objeets.® 


with interest also.® 
As “encumbrance.” 
Invest.* 


treated as “powers” 


by which they are given.'’ 


ance.!* 


[§ 89] C. Interest of Donee or Grantee.t® 
a power may be coupled with an interest,+® or may 


5. Bailey v. Lloyd, 5 Russ. 330, 5 
IengCh 330, 88 Reprint 1051; Bullock 
ve Fladgate, 1 Ves. & ‘B.. \471, 35 Re- 
print 183; Kenworthy v. Bate, 6 Ves. 
Jom WIS elo Reprint. 3i2s > Wons) vw. 
Long, 5 Ves. Jr. 445, 31 Reprint 674. 

Gi Hallave Carter) /2) VAtkK..-358), 226 
Reprint 615, 9 Mod. 347, 88 Reprint 
498; Boycot v. Cotton, 1 Atk. 552, 26 
Reprint 347; Simpson v. O’Sullivan, 
3 Dr. & War. 446; Roe v. Pogson, 
Madd. 457, 56 Reprint 403; Kilmurry 
v. Geery, 2 Salk. 538, 91 Reprint 456. 

7, Evans vi Livans, 22) ed. Ch785 
(holding that such a power is not re- 
voked by an instrument revoking 
the deed by w'hich the power was cre- 
ated, but excepting “encumbrances” 
created by the deed). 

8. Given to: 
pene or attorney see Agency §§ 287, 
Fexecutor see Executors and Adminis- 

trators §§ 4638-757 
Trustee see rats [39 Cyc 321, 389]. 

Testamentary power see Wills [40 
Cye 1820]. 

9. Ala.—Dickinson y. Conniff, 65 


Ala. 581. 

Ga.—Palmer v. Moore, 82 Ga. 177, 
8 SE 180, 14 AmSR 147. 

Ind.—Mack v. Mulcahy, 47 Ind. 68. 
pe C.—Hinton v. Hinton, 68 N. C. 
99. 

Pa.—Matter of Cusack, 3 Brewst. 
25. 

Tex.—Cooper v. Horner, 62 Tex. 
356; Blanton v. Maves, 58 Tex. 422. 

10. Starr v. Moulton, 97 Dll. 525; 


Barclay v. Dupuy, 6 B. Mon. Ky. 92; 


Brown v. Chesterman, 9 NYS 187; 
Wetmore v. Holsman, 23 HowPr (N. 
a) ene Ola} Rett of Wagenen, 16 
HowPr (Ni 6. 

ll. M: Green, 13 
Allen 413. 

N. J.—Stephens v. Milnor, 24 N. J. 
Eq. 358. 

N. Y.—Leggett v. Hunter, 19 N. Y. 
445. 

_N. C.—Crawford v. Wearn, 115 N. 

. 540, 20 SE 724. 

“Oh. Sargent v. Sibley, 8 Oh. Dec. 
(Reprint) 434, 8 CincLBul 6. 

. Albert, 160 Pa, 95, 


28 576. 

R. I.—Goddard v. Brown, 12 R. I. 
al 

S. C.—Pearce v. Venning, 35 S. C. 


Eq. 84. 
Tenn.—Laird v. Scott, 5 Heisk. 314. 
Stephens, (Civ. A.) 


Tex.—Grant v. 
200 SW 893. 
Atwell, L. R. 13 Eq. 


Eng.—Atwell v. 
9 


Oe 
12. 


“Power” defined see supra § 1. 
13. See cases supra notes 9-11. 
14. Billings v. Marrow, 7 Cal. 171, 

68 AmD 2385. 

15. Liability of subject matter to 
claims of creditors of donee sée infra 
§§ 90, 91. 

16. Powers coupled with interest 
see supra § 12 

17. To whom powers may be given 


Power to charge property with a 
specified sum of money imports power to charge it 


A power to charge is an en- 
cumbrance upon the estate over which it is given.? 

[§ 88] 6. Power To Manage, Control, Improve, or 
Without regard to whether powers or au- 
thorities to manage or control property,® 
prove it,?® or invest or reinvest,!! are properly to be 
within the meaning of the term 
as used in this title,!? it is clear that their scope and 
extent depend upon the intention of the donor or 
creator as manifested by the terms of the instrument 
A power to manage or 
superintend does not authorize a sale or convey- 
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be given to one having an interest or estate in the | 
subject matter,!7 a power does not of itself imply 


ownership,!® but, on the contrary, excludes the idea 


property. 28 
or to 1m- 


While 


see supra § 5. 
8. Ga.—Patterson v. Lawrence, 
83 Ga. 708, 10 SE 355, 7 LRA 143. 
Ind.—Beatson v. Bowers, 174 Ind. 
601, 606, 91 NE 922 [aff (A.) 88 NE 
966, and cit Cyc]; Beatson v. Bowers, 
(A.) 88 NE 966 Taft 174 Ind. 601, 91 


NE 922]. 

Mass.—Minot v. Paine, 230 Mass. 
514, 120 NE 167, 1 ALR 365. 

N. H.—Burleigh v. Clough, 52 N. 
H. 267, 13 AmR 28; Eaton v. Straw, 
18 N, H.. 320. 

oN B.—Doe v. McEachern, 26 N. B. 
391 


See also Stanley v. Payne, 65 Misc. 
77, 119 NYS 570 (apparently applying 
the rule in the case of a power in 


trust). 
19. Eaton v: Straw, 18 No H.) 320; 
331. See also cases supra note 18. 
“A general power of disposition 
does not necessarily imply owner- 
ship. In fact, the existence of such 
a power, as a technical power, ex- 
cludes the idea of an absolute fee 
simple in the party who possesses 
the power.’ Eaton v. Straw, supra. 
20. U. S.—tU. S. v. Field, 255 U. S. 
257, 41 SCt 256, 65 L. ed. 611; Carver 
yv. Astor, 4 Pet. ENO eet ed. 761. 
Ga.—Patterson Vv. Lawrence, 83 Ga. 
703, 10 SE 355, 7 LRA 143. 
TIll.— Gilman v. Bell, 99 Ill. 144. 
Md.—Maryland Mut. Benev. Soc. v. 
Clendinen, 44 Md. 429, 22 AmR 52. 


Mass.—Shattuck v. Burrage, 229 
Mass. 448, 118 NE 889. 
8 Mich. 66, 


Mich.—Holmes v. Hall, 
77 AmD 444. 

Miss.—Cohea v. Jemison, 68 Miss. 
510, 10S 46. 

N. H.—Burleigh v. Clough, 52 N. 
H. 267, 18 AmR 23; Eaton v. Straw, 
18: IN. Et. 320! 

N. Y.—Matter of Scott, 130 Misc. 
37, 224 NYS 91 faff 222 App. Div. 
824 mem, 226 NYS 914 mem]; Farm; 
ers’ L. & T. Co. v. Shaw, 56 Misc. 201, 
LOT SN MS) 33 (hate. 27 App. Div. 656 


mom, LOT NYS 33st, “La INYS Tis 
mem]. 

N. C.—Harrison v. Battle, 21 N. 
Cy raise 

S. C.—Adger v. Kirk, 116 S. C. 298, 
198 SE 97; Clarke v. Deveaux, 1 S. C. 

Eng.—In re Powell, 39 L. J. Ch. 
188; Holmes v. Coghill, 7 Ves. Jr. 
499, 32 Reprint 201 [aff 12 Ves. Jr. 


206, 33 Reprint 79]. 
And see cases infra this note. 
re eve a person having a power 
over property. has not, in strictness, 
any interest in, or right or title to, 
the property to which the power re- 
lates, appears in early authorities; 
though where the power is for 
his own benefit, he has the means of 
acquiring such interest, right or title; 
and in all cases, by the execution of 
the power, the possession, right, title 
or interest is altered or divested.” 
Maryland Mut. Benev. Soc. v. Clen- 
denen, 44 Md. 429, 483, 22 AmR 52 


of any absolute interest or fee simply in the person 
possessing the power;!® nor does a power of itself 
give the donee or grantee any interest or estate in the 


[§ 90] D. Rights of Creditors of Donee—1. Upon 
Nonexecution. Upon the nonexecution of a power of 
appointment, equity will not treat the subject matter 
of the power as assets of the donee for the benefit 
of his creditors, as against the person or persons en- 
titled to it in default of appointment;?! and the 
donee’s creditors have no redress in the ease of his 
failure to execute the power.?? 

[§ 91] 2. Upon Execution. 
dictions, it is the settled rule that, where a general 
power of appointment is exercised in favor of a . 


Exeept in a few juris- 


[quot 1 Chance Powers § 2]. 

{a]. Particular powers.—(1) Pow- 
er of appointment or disposition. 
United Order P. F. v. Towne, 87 Conn. 


644, 89 A 264; Peo. v. Kaiser, 306 
Ill. 313, 1837 NE 826; Ames v. Ames, 
238 Mass. 270, 130 NB 681; Hill v. 
Treasurer, etc., 229 Mass. 474, 118 


NE 891, LRA1918D 337; Shattuck v. 
Burrage, 229 Mass. 448, 118 NE 889; 
In re New York L. Ins., ete., Co., 139 
NYS 695 [aff 157 App. Div. 916 mem, 
142 NYS 1132 mem (aff 209 N. Y. 585 
mem, 103 NE 315 mem)]. See also 
Matter of Briggs, 101 Misc. 191, 167 
NYS 632 [mod on other grounds 180 
App. Div. 752, 168 NYS 597 (mod on 
other grounds 223 N. Y. 677 mem, 
119 NE 1132 mem)] (apparently rec- 
ognizing the rule); In re McCord, 
276 Pa. 459, 120 A 413; Rhode Island 
Hospital Trust Co. vy. Anthony, 
Red. 339, 142540531, 59) Ata 15015 
Power of sale. Holmes v. Hall, 8 
Mich. 66, 77 AmD 444; Clark v. De- 
veaux, 1S. C. 172. Compare Williams 
v. White, 218 Fed. 797, 134 CCA 485 
(holding that a power of sale does 
not give the donee a right to maintain 
ejectment in his own name). 

Power as property see supra § 1. 

Superadded power as converting 
limited estate into fee see Deeds § 
se Estates § 69; Wills [40 Cye 


a1. U. Staeicer ye v. Clifton, 101 U. 
$i°225, 25 L. ed. 90 

Ga.—Patterson - "Lawrence, 83 Ga. 
rh 10 SE 355, 7 LRA 143. 

Til.—Gilman Vv. Bell, 99 Ill. 144, 

Ky.—Boyce v. Waller, 9 Dana 478. 

Mass.—Crawford v. Langmaid, 171 
Mass. 309, 50 NE 606. See also Mon- 
tague v. Silsbee, 218 Mass. 107, 105 
NE one (applying the rule). 

N. H.—Johnson vy. Cushing, 15 N. 
H. 298, 41 AmD 694. 

R. L—Ryan v. Mahan, 20 R. I. 417, 
39 A 893 

Tex.—Arnold vy. Southern Pine 
Lumber Co., 58 Tex. Civ. A. 186, 196, 
123 SW 1162 [cit Cyc]. 

Eng.—Harrington v. Harte, 1 Cox 
Ch. 131, 29 Reprint 1094; Tollet Vv. 
Tollet, 3 P. Wms. 489, 24 Reprint 828; 
Hixon’ v. Oliver, 138 Ves. Jr. 108, 33 
Reprint 235; Holmes Vv. Coghill, ui 
Mest irs 499, 32 Reprint 201 late 
L2aVest Jr. 206, 33 Reprint 79]. 

See also Price v. Cherbonnier, 103 
Md. 107, 63 A 209 (holding that, 
where the donee of a limited power 
attempted to make an unauthorized 
appointment, which was accordingly 
inoperative, the subject matter was 
not assets for the payment of his 


debts). 

22. U.S. v. Field, 255 U.S. 257, 41 
SCt 256, 65 L. ed. 611; Holmes v. 
Coghill, 12: Ves.. Jr. 206, 33 Reprint 
79. See also cases supra note 21. 

Effect of nonexecution generally 
see infra §§ 160, 161. 

23. Prince de Bearn v. Winans, 111 
Md. 434, 74 A 626; In re Terppe, 224 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 91-92] 


volunteer, the subject matter of the power will be 
treated in equity as assets for the payment of the 
debts of the donee of the power, to the exclusion of 
the appointee;?* but creditors can lay claim to the 
appointed estate only to the extent that the donee’s 
own estate is insufficient to satisfy their demands.?° 
Similarly, when the donee of a general power ap- 
points by will a first charge on the property to a 
particular creditor, the property is assets for the 
appointment of the donee’s debts generally, and the 
designated creditor is treated merely as a volunteer 
The rule does not 


and has no priority over others.?® 


Pa. 482, 73 A 922; In re Dunglison, 
AONE a SOO2s = 6 tA’ "356: Com. v. Duf- 
field, 12 Pa. 277; Fell’s HMst., 14 Pa. 
Dist. 327; Stokes’ HSt.,-oua. Co. 193)5 
Swaby’s App., 14 WklyNC (Pa.) 553; 
King’s Est., 14 WklyNC (Pa.) 77; 
Rhode Island Hospital Trust Co. v. 
Anthony, 49 R. I. 339, 142 A 531, 59 
ALR 1501. See also "Adger Vv. Kirk, 
116 S. C, 298, 108 SE 97 (holding that 


the appointed estate is not assets for, 


the payment of the debts of the donee 
of the power, but basing the decision 
upon the rule that the appointee takes 
title from the donor of the power 
rather than from the donee, and not 
considering the equitable basis of the 
doctrine subjecting such property to 
the donee’s debts). Compare Huey’s 
Bst., 17 Pa. Dist. 1030 (holding the 
appointed estate subject to the debts 
of the donee where it was blended by 
express provisions of the donee’s will 
with his own property). 

[a] In New York (1) the common- 
law rule that property appointed un- 
der a general power of appointment 
is assets for the payment of the debts 
of the donee of the power has been 
abrogated by statutes abolishing 
powers as formerly existing and de- 
elaring that their creation should 
thereafter be governed by the stat- 
utory provisions. Cutting v. Cutting, 
86 N. Y. 522 [rev 20 Hun 360}. (2) 
It was formerly held that property 
so appointed was subject to the pay- 
ment of the donee’s debts. Tall- 
madge v. Sill, 21 Barb. 34. 

24. U. S—uU. S. v. Field, 255 U. 
Ss. 257, 41 SCt 256, 65 L. "ed. 611; 
Brandies Vv. Cochrane, 112 U. S. 344, 
Sect o4, 28) Ia; ed. 760; Jones v. 
Clifton, 101 U. S. 225, 25 I. 
Whitlock-Rose Vv. McCaughn, 4 
(2d) 164 [aff 15 F. (2d) 591]; Eber- 
sole v. McGrath, 271 Fed. 995 [writ 
of error dism 272 Fed. 1022 mem]. 

Del.—Security Trust, etce., Co. v. 
pend, 10 Del. Ch. 408, 93 A 385. 

C.—Duncanson v. Manson, 3 
App, 260; Knowles v. Dodge, 12 D. 


ge os v. Waller, 9 Dana 478, 
Mass.—Forbes v. Snow, 245 Mass. 
85, 140 NE 418; Hill v. Treasurer, 
etc., 229 Mass. 474, 118 NE 891, LRA 
1918D 337; Shattuck v. Burrage, 229 
Mass. 448, 118 NE 889; Vinton v. 
Pratt, 228 Mass. 468, 117 NE 919, 
LRA1918D 343; Tuell v. Hurley, 206 
Mass. 65, 91 NE 1013; Olney v. Balch, 


154 Mass. 818, 28 NH 258; O’Donnell 
v. Barbey, 129 Mass. 453; Clapp v. 
Ingraham, 126 Mass. 200. See also 


Russell v. Joys, 227 Mass. 2638, 116 
NE 549 (apparently applying’ the 
rule); Montague v. Silsbee, 218 Mass. 
107, 105 NE 611 (dictum). 

N. H.—Johnson v. Cushing, 15 N. 
H. 298, 41 AmD 694. 

N. J.—Crane_v. Fidelity Union 
Prust Co., 99 Nid. Ka. 164, 133 A205. 

N. C.— Rogers v. Hinton, 62 UNG C; 
LOU 6SAINANCH7S: 


Va.—Freeman v. Butters, 94 Va. 
406, 26 SH 845. 
Eng.—O’Grady v. Wilmot, [1916] 


2 A. C. 231; Beyfus v. Lawley, [1903] 
ANIC V41i-. Ini ne Hodeson} [18997 2 
Gh. 66657 In re Harvey; 13 Ch, D. 2116; 
Troughton v. Troughton, 3 Atk. 656, 
26 Reprint 1177, 1 Ves. 86, 27 Reprint 
908; Pack v. Bathurst, 3 Atk. 269, 26 
Reprint 957; Bainton v. Ward, 2 Atk. 
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effect subject to 


172, 26 Reprint 507; Shirley v. Fer- 
rers [cit Bainton v. Ward, 2 Atk 172; 
26 Reprint 507]; Tinton v. Toye, 1 
Atk. 465, 26 Reprint 296; Williams v. 
Lomas, 16 Beav. 1, 51 Reprint 675; 
Harrington v. Harte, 1 Cox Ch. nae 
29 Reprint 1094; Atty.-Gen. v. Staff, 
Cromp. & M. 124, 149 Reprint 160, 
Fleming v. Buchanan, 3 De G. M. 

G. 976, 52 EngCh 758, 43 Reprint Or 
Mackenzie v. Mackenzie, 3 Macn. & 
G. 559, 49 EngCh 559, 42 "Reprint 376; 
Jenney v. Andrews, 6 Madd. 264, 56 
Reprint 1091; Lassels v. Cornwallis, 
Prec. Ch. 232, 24 Reprint 113, 2 Vern. 
Ch. 465, 23 Reprint 898; Thompson 
v. Towne, Pre. Ch. 52, 24 Reprint 26, 
2° Verns Ch. .319,° 23) Reprint. .806; 
Townshend v. Windham, 2 Ves. 1, 28 
Reprint 1; George v. Milbanke, 9 Ves. 
Jr. 190, 32 Reprint 575. 

See also Peo. v. Kaiser, 306 Ill. 313, 
137 NE 826 (to same effect); Arnold 
v. Southern Pine Lumber Co., 58 Tex. 
Civ. A. 186, 123 SW 1162 (dictum): 

[a] Basis of rule.—‘‘On no theory 
of hard fact is the property appoint- 
ed the property of the donee of the 
power. But very early equity grafted 
onto these bald facts a principle of 
fair dealing. That principle was 
founded on the idea that a man ought 
to pay his debts if he could. Equity 
assumed as matter of good conscience 
and sound morals that a man in debt 
could not honestly have meant to give 
property to his friends or relatives 
to the exclusion of his creditors, 
when he could give it to anybody he 
chose. Regardless of his actual in- 
tention, equity said that creditors 
should not go unpaid and volunteers 
profit through the exercise of a pow- 
er of appointment. It was held that 
a man of integrity in debt having the 
general power to give away the prop- 
erty of another would or ought to 
prefer to give it to his creditors, if 
they could be paid in no other way, 
rather than to give it to persons who 
had no legal claim upon him. It isa 
doctrine established in the interest of 
good faith. The doctrine had 
its origin in England.’ Shattuck v. 
Burrage, 229 Mass. 448, 451, 118 NE 
889 


{[b] Even though contrary is ex- 
pressly declared in a will by which 
the power of appointment is exercised 
in favor of volunteers, e principal 
making the property subject to the 
payment of the testator’s debts oper- 


ates. Hill v. Treasurer, etc., 229 
Mass. 474, 118 NE 891, LRA1918D 
337. 

{c] Duty of creditors to enforce 


rights.—The subject matter of the 
power becomes in equity subject to 
the demands of creditors from the 
moment the power is exercised, and 
it is their duty to determine whether 
the donee’s own property will be suf- 
ficient to pay their claims, and, if 
not, to take proper steps to subject 
the appointed property to their satis- 
faction. Shattuck v. Burrage, 229 
Mass. 448, 118 NE 889. 

“General power” defined see supra 


25 LUCAS NE ENeld 2 so Unesco 
41 SCt) 256, 65 iL. ed. 611; Shattuck 
Vv. Burrage, 229 Mass. 448, 118 NE 
889; Tuell v. Hurley, 206 "Mass. 65, 
91 NE 1018. See also cases supra 
note 24. 

[a] Donee’s individual estate must 
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apply where the power is limited and not general,?* 
nor in favor of creditors who were such before the 
execution of the power,?* nor against a bona fide pur- 
chaser for value.?® 
equity,®° and in law appointed property is not assets 
of the estate of the person exercising the power.* 
[§ 92] E. Effect of Existence of Power on Other 
Rights and Interests in Property. A power is inef- 
fective until it is executed.?? 
ests in the subject matter of a power are unaffected 
by its mere existence,*? and they may vest or take 


The doctrine is purely one of 


Other rights and inter- 


the power,** although liable to de- 


first be exhausted before the credi- 
tors can reach any part of the es- 
tate appointed. Tuell v. Hurley, 206 
Mass. 65, 91 NE 1013 

26. In re Lawley, [1902] 22CHay 199 
[aff [1903] A. C. 411, and dist In re 
Newnham, [1881] W. N. 69]. 

27. Price v. Cherbonnier, 103 Md. 
10M 63 A 209; Johnson v. Cushing, 
15 N. H. 298, 41 AmD 694; Town- 
shend v. Windham, 2 Ves. rh 28 Re- 
print. 1, 

“Limited power” defined see supra 
6 


28. Ebersole v. McGrath, 271 Fed. 
995 Lwrit of error dism 272 Fed. 1022 
mem]; Wales v. Bowdish, 61 Vt. 23, 
17 A 1000, 4 LRA 819. 

29. Ebersole v. McGrath, 271 Fed. 
995 [writ of error dism 272 Fed. 1022 
mem]; Patterson v. Lawrence, 83 
Ga. 703, 10 SE 355, 7 LRA 143; Hart 
v. Middlehurst, 3 Atk. 371, 26 Reprint 
1014; Daubeny v. Cockburn, 1 Meriv. 
626, 35 Reprint 801; George v. Mil- 
banke, 9 Ves. Jr. 190, 32 Reprint 575. 

30. Minot v. Paine, 230 Mass. 514, 
120 SINE dG Tele ACER SG oem Tacit ave 
Treasurer, etc., 229 Mass. 474, 118 NE 
891, LRA1918D 337; Shattuck v. Bur- 
rage, 229 Mass. 448, 118 NE 889. 

31. Patterson v. Lawrence, 83 Ga. 
703, 10 SE 355, 7 LRA 1438. 

32. Cook v. Councilman,.109 Md. 
622, 72 A 404. 

33. Jones v. Clifton, 101 'U. S. 225, 
25 L. ed. 908; Whipple v. Fairchild, 
139 Mass. 262, 30 NE 89; Ashbaugh 
v. Wright, 152 Minn. 57, 188 NW 157; 
Downing v. Marshall, 23 N. Y. 366, 80 
AmD 290; Buckley v. Buckley, 11 
Barb. (N. Y.) 438. See also Crooke 
v. Kings County, 97 N. Y. 421 (ap- 
parently applying the rule). Compare 
Herbemont v. Bostick, 4 S.C. L. 435 
(holding that the heir of a decedent 
had no estate in decedent’s property 
after the sale thereof by the execu- 
tor under a testamentary power, and 
consequently his deed passed no title). 

[a] Thus (1) the character of a 
remainder as a vested estate is not 
affected by a power of sale given to 
the life tenant. Ashbaugh v. Wright, 
152 Minn. 57, 188 NW 157. (2) The 
reservation of a power to revoke and 
appoint to new uses does not impair 
the validity or efficacy of a convey- 
ance until the power is exercised. 
Jones; v. Clifton, 101 U. S.. 225, 25 a: 
ed. 908. (8) And the grantees of a 
fee take title, notwithstanding a pow- 
er of sale reserved to the grantor, but 
subject to its exercise. Thomas v. 
Moody, 1 KyL 123, 104Ky. Ch. 667. 
(4) A conveyance upon the trust that 
the grantor shall have the use of the 
property during his life, with a quali- 
fied power of appointment in him, and 
that at his death it shall be conveyed 
to his heirs, gives the grantor’s chil- 
dren an equitable interest during his 
lifetime, and that interest is assign- 
able by the children during the life- 
time of their father, subject, how- 
ever, to be defeated by their father 
exercising the power of appointment 
reserved to him in the deed. Whipple 
v. Fairchild, 139 Mass. 262, 30 NE 89. 

34. Sandford v. Blake, 45 N. J. Eq. 
248,17 A 812; Matter of Haggerty, 128 
App. Div. 479, 112 NYS 1017 [aff 194 
N. Y. 550 mem, 87 NE 1120 mem]; 
Gordon v. Levi, Ambl. 364, 27 Reprint 
241; Osbrey v. Bury, 1 Ball & B. 53; 
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struetion or divestment upon its exeeution.*® | 
Objects of power have, by virtue merely of the 


[§ 93] A. In General—l. Duty To Execute. Since 
a power is ordinarily not imperative,** the donee may 
exercise it or not as he sees fit.°S 
trustee to exercise a power in trust is treated else- 


where in this work.?9 


[§ 94] 2. Compelling Execution.‘ 
equity will not interfere to compel or control the exe- 
cution of a discretionary or nonimperative power,‘ 
except as it may compel specific performance of a 


contract to execute the power.* 


[§ 95] 3. Restraining Execution. Equity will not 
ordinarily interpose to restrain the execution of a 
power,*® except where abuse of discretion, 
or fraud is shown,** or where the power is attempted 
to be exercised in a manner different from that au- 
Where the validity of a 
power is in question, however, its exercise may be 
restrained pending the determination of the contro- 


thorized by the donor.*® 


In re Gratwick, 35 Beav. 215, 55 Re- 


print 877; Pattison v. Pattison, 19 
Beav. 638, 52 Reprint 498; Beale v. 
Connolly, Ir. R. 8 Eq. 412; Teynham 


v. Webb, 2 Ves. 198, 28 Reprint 128; 
Maundrell v. Maundrell, 10 Ves. Jr. 
247, 32 Reprint 839; King v. Hake, 
9 Ves. Jr. 488, 32 Reprint 671. 


35. Effect of execution of power as 
een ne other interests see infra § 
36. McGill v. New Jersey Trust 


Co, 960 Nee Hae cal, 12554-1085) in 
re Keene, 221 Pa. 201, 70 A 706. 

37. See supra § 1. 

38. Ala.—Proctor v. Scharpff, 80 
Ala. 227; Mitchell v. Spence, 62 Ala. 
450; Tarver v. Haines, 55 Ala. 503. 

Conn.—Beers v. Narramore, 61 
Conns135522);A L061. 

Ky.—Hawkins v. 13°>B: 
Mon, 245. - 

N. J.—Hurlbut v. Hutton, 42 N. J. 
Eq. 15, 6 A 286. 

N. Y.—Towler v. Towler, 142 N. Y. 
371, 36 NE 869 [aff 65 Hun 457, 20 
NYS 342]; New York v. Stuyvesant, 
17 N. Y. 34 [aff 10 HowPr 76]. 

Pa.—Peterson’s Est., 7 WklyNC 


507. 

S. C.—Atkinson yv. Dowling, 33 S. C. 
414, 12 SE 93 

Va.—McCamant v. Nuckolls, 85 Va. 
331, 12 SE 160. 

Eng.—Richardson v. Harrison, 16 
Q. B. D. 85; Lancashire v. Lancashire, 
1 De G. & Sm. 288, 63 Reprint 1071 
faff; 2° Phil. 657; 22 EngCh 657, 41 
Reprint 1097]; Robinson v. Smith, 6 
Madd. 194, 56 Reprint 1065. 

Enforcing execution see infra § 94. 

39. See Trusts [39 Cyc 293 et seq.]. 

40. Of trust see Trusts [39 Cyc 


Hawkins, 


510). 
41. D. C.—Dinwiddie v. Metzger, 
45 App. 310. 
Fla.—Lines v. Darden, 5 Fla. 51. 
Tll.— Crozier v. Hoyt, '97 Ill. 23. 


Ky.—F lint v. Spurr, 17 B. Mon. 499; 
McGaughey v. Henry, 15 B. Mon. 383. 

Mass.—Eldredge_ v. Heard, 106 
Mass. 579. 

N. Y.—Towler v. Towler, 142 N. Y. 
371, 36 NE 869 [aff 65 Hun 457, 20 
NYS 342]; Coleman v. Beach, 97 N. 
Y. 545; Cary v. Carman, 116 Misc. 
463, 190 NYS 193; Mason vy. Jones, 3 


Edw. 497; Bunner v. Storm, 1 Sandf. 
Ch. 357. 

N. C.—Young v. Young, 97 N. C. 
132) 025 SE 7.8. 

Pa.—Ingle’s Hst., 76 Pa. 430; An- 


drews’ Hst., 6 Pa. Dist. 24; Peterson’s 
Est., 13 Phila. 265. 

R. I.—Brown v. Phillips, 16 R. I. 
612,18 A 249. 
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VIII. EXECUTION 


versy.*§ 


The duty of a | 1. In General. 


As a rule 
to sell.*9 


null.®° 


bad faith, 


= Ss. ‘ —Fronty v. Fronty, 8 S. C. 
q. 
Tenn.—Bedford  v. Bedford, 110 


Tenn. 204, 75 SW 1017. 

Va.—MecCamant v. Nuckolls, 85 Va. 
331, 12 SE 160; Dixon v. McCue, 14 
Gratt. (55 Va.) 540. 

Eng.—Brophy v. Bellamy, L. R. 8 
Ch. 798; Richardson v. Harrison, 16 
Q. B. D. 85; Lancashire v. Lanca- 
shire, 1 De G. & Sm. 288, 63 Reprint 
1071 [aff 2 Phil. 657, 22 EngCh 657, 
41 Reprint 1097]; Tollet v. Tollet, 2 


P. Wms. 489, 24 Reprint 828; Brook 
v. Brook, 3 Smale & G. 280, 65 Re- 
print. 659; Elliot v. Hele, 1 Vern. Ch. 


406, 23 Reprint 547; Hixon v. Oliver, 
13 Ves. Jr..108, 33 Reprint 235: =See 
also Bull v. Vardy, 1 Ves. Jr. 270, 30 
Reprint 338 (applying the rule). 

Supervision of courts over execu- 
tion of power see infra § 131. 

Compelling and controlling execu- 
tion of power in trust see Trusts [39 
Cye 570 et seq]. 

42. Taussig v. Reel, 134 Mo. 530, 
384 SW 1104 (where it was said that 
one in possession under a contract for 
a lease with the donee of a power to 
lease may compel execution of the 
power). 

Specific performance generally see 
Specific Performance [36 Cyc 528]. 

43. McDonald vy. O’Hara, 9 Misc. 
686, 30 NYS 545 [aff 144 N. Y. 566, 39 
NE 642]; Blodgett v. Schofield, 15 
NYSt 488 [aff 117 N. Y. 659 mem, 22 
NE 1134 mem]; Andrews’ Est., 6 Pa. 
Dist. 24; Bruner vy. Naglee, 7 Phila. 
(Pa.) 384; Marker v. Kekewich, 8 
Hare 291, 82 EngCh 291, 68 Reprint 
B72) Roberts "ven BOZON, sco Law Oh: 
O. S. 113. See also Coleman v. Beach, 
97_ INP Y...545 (dictum). 

Supervision of courts generally see 
infra § 131. : 

44, Bruner v. Naglee, 7 Phila. 
(Pa.) 384« (where it was said that a 
reckless or unwise exercise of a pow- 
er to sell property. and enjoy the in- 
come from the proceeds may be re- 
strained). 

Fraudulent exercise of power see 
infra, $$ 133, 12724, 

45. Napier v. Napier, 89 Ga. 48, 
14 SE 870. 

Mode of execution see infra §§ 111- 
aN} 

Galbreath v. Everett, 84 N. C. 
54 

47. Testamentary power see Wills 
[40 Cyc 18384]. 

To whom power may be granted see 
supra § 5. 

48. Koch y. Robinson, 83 SW 111, 
26 KyL 969; MelIlvain v. Porter, 7 
SW 309, 8 SW 705, 9 KyL 899; Pratt 


[§§ 92-97 q 


existence of the power, no contingent interest or es- 
tate in the subject matter pending its exercise.®* 


[§ 96] B. By Whom Power May Be Exercised 47— 
A power may be exercised only by 
the person or persons thereunto authorized by the 
instrument creating the power.*§ 
however, that a sale made by an unauthorized person 
may be adopted and ratified by the donee of a power 
If the donee declines or refuses to accept 
the power it will be treated as revoked and absolutely 


It has been held, 


[§ 97] 2. Capacity To Execute>1—a. Infants. A 
collateral power®? or a power in gross>? may be ex- 
ercised by an infant, whether the subject matter of 
the power be realty or personalty;°* but an infant 
cannot execute a power appendant or appurtenant,°® 
unless the instrument giving such power indicates 
the donor’s intention that it should be exercised dur- 
ing the donee’s infancy.®* 


v. Rice, 7 Cush. (Mass.) 209; Taylor 
v. Miles, 28 Beav. 411, 54 Reprint 
424. See also cases infra §§ 97-105. 


[a] Right to receive purchase 
money.—The right to execute a pow- 
er of sale of real estate is implied to 
be in him through whose hands the 
fund is to pass. Bentham v. Will- 
shire, 4 Madd. 44, 56 Reprint 625. 

Cross references: 

Capacity of donee to execute power 

see infra §§ 97-99. 

Delegation or pasienwent of power 

see infra § 10 
Heirs or representatives of donee see 

infra § 104 
Joint or several sama gerid see infra 

§§ 101, 102. 

Personal, official, or ary 8 capac- 

ity of ‘donee see infra § 10 
Survivorship among two 

donees see infra § 102. 

49. Hope v. Liddell, 21 Beav. 183, 
52 Reprint 829. 

Ratification of exercise by agent 
or delegee see infra § 105. 
enn Hinson v. Williamson, 74 Ala. 

Effect of renunciation or resigna- 
tion of office or trust see infra § 103. 

51. Infant feme covert see infra 
§ 99 note 64. 

52. Defined see supra § ut 

53. Defined see supra § 9 

54. Thompson v. Lyon, 20 Mo. 155, 
61 AmD 599; Sheldon v. Newton, 3 
Oh. St. 494; Hill v. Clark, 4 Lea 
405; In re D’Angibau, 15 

; Hearle v. Greenbank, 3 
Atk. 695, 26 Reprint 1200, 1 Ves. 298, 
27 Reprint wnaye King v. Bellord, 1 
Hem. & M. 43, 71 Reprint 149: 
Grange v. Tiving 'O. Bridgm. 107, 124 
Reprint 494, 

55. Thompson v. Lyon, 20 Mo. 155, 
61 AmD 599; Hill v. Clark, 4 Lea 
(Tenn.) 405; Hearle v. Greenbank, 3 
Atk. 695, 26 Reprint 1200, 1 Ves. 298, 
2 Reprint 1043; King Vv. Bellord, i 
Hem. & M. 343, val Reprint 149; In re 
Armit, Ir. R. 5 Eq. 352. But see In 
re Wernher, [1918] 2 Ch. 82, 91 (hold- 
ing that ‘a power to appoint by will 
may be validly exercised by an in- 
fant if an infant can make a valid 
will,’ and that an infant soldier, who 
could make a valid will under Wills 
Act, § 11, accordingly could exercise 
a power). 

Capacity of infants to: 
weaenate property see Infants §§ 53- 


Make will see Wills [40 Cyc 999]. 
Power appendant or appurtenant 


see Supra § 8 
Clark, 4 Lea (Tenn.) 


56. Hill v. 
405; In re D’Angibau, 15 Ch. D. 228; 


ae more 


Ce 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


, es 
1 


BBA 
i a 


§§ 98-100] 


[§ 98] b. Insane Persons. It would seem that the 
incapacity of an insane person to execute a deed>? 
or to make a will®® would prevent him from exer- 
cising a power; but where a donee, while sane, cove- 
nants to execute a power in the future, the effect of 
the covenant does not depend upon the continuance 
of his mental capacity, and if he afterward becomes 
insane the power is treated in equity as validly exer- 
It has been held, however, that a court may 
authorize the guardian of an insane person to exer- 
cise a power of sale which is for the lunatie’s bene- 
fit;®° and in England the court is empowered by stat- 
utes to authorize the committee of a lunatic RO. ex- 


eised.®° 


ercise powers vested in him.®? 
[§ 99] c. Married Women.®? 


In re Cardross, 7 Ch. D. 728; Matter 
of Forster, 39 N. B. 526. See also Hill 
v. Clark, 4 Lea (Tenn.) 405 (dictum). 
But see Thompson v. Lyon, 20 Mo. 
155, 61 AmD 599 (holding that the 
incapacity which the law imposes up- 
on infants cannot be evaded by a pro- 
vision in the instrument granting the 
power). To same effect In re Armit, 
try R. 5) Eq, 352. 

57. See Deeds S 131-133; 
Persons §§ 528-54 

58. See Wills Pio Cye 1013]. 

59. Affleck v. Affleck, 3 Smale & G. 
394, 65 Reprint 709. 

Aiding defective execution see in- 
fra §§ ai 148. 

60. nes v. 193 Iowa 
1248, 138 NW 

Guardianship of lunatics generally 
see Insane Persons §§ 163-336. 

61. Lunacy Act of 1890 (53 & 54 
Vict. c 5) §§ 116, 120, 128. 

62. InreS.S. B: [1906] 1-Ch 2712; 
In re A., [1904] 2 Ch. 328; In re Salt, 
(1896] 7 Ch. 1173 In re Baggs, [1894] 
2 Ch. 416 note; In re X., [1894] 2 
Ch. 415. 

63. Disabilities and privileges of 
coverture generally see Husband and 
Wife §§ 321-343 

64. OU. S.—Ladd v. Ladd, 8 How. 
HOR 12° 4a, ed 9672 

Ala.—Young v. Sheldon, 139 Ala. 
444, 36 S 27, 101 AmSR 44; Pullam v. 


Insane 


Clyman, 
4, 


State, 78 Ala. 31, 56 AmR 21; Harden 
v. Darwin, 77 Ala. 472. 
Ga.—Wayne v. Myddleton, 2 Ga. 


383. See Banks v. Sloat, 69 Ga. 330; 
New v. Potts, 55 Ga. 420 (both apply- 
ing the rule). 

Ky.—Shaver v. Ellis, 226 Ky. 806, 11 
SW (2d) 949; Ford v. Ford, 2 Duv. 
418. See also Harris v. Harbeson, 9 
Bush 397 (apparently recognizing the 
rule). Compare Kennedy v. Ten 
Broeck, 11 Bush 241 (holding that a 
feme covert may be vested by deed 
or will emanating from a third party 
with a power of appointment, but as 
long as she is under the disability of 
coverture she cannot, by her own deed 
or in conjunction with her husband, 
vest herself with such a power in or 
over her general estate). 

Md.—Armstrong vy. Kerns, 61 Md. 
364; Nevin y. Gillespie, 56 Md. 320; 
Schley v. McAney, 36 Md. 266; Tyson 
v. Tyson, 31 Md. 134. See also Boul- 
din v. Reynolds, 58 Md. 491 (dictum). 

Mass.—Osgood y. Bliss, 141 Miss. 
474, 6 NE 527, 55 AmR 488; Hall v. 
Bliss, 118 Mass. 554, 19 AmR 476; 
Heath v. Withington, 6 Cush. 497. 

‘Mo.—Clafliy v. Van Wagoner, 382 
Mo. 252; Thompson v. Lyon, 20 Mo. 
155, 61 ‘AmD 599. 

NORE —Lippincott v. Wikoff, 54.N, J. 
Eq. Ah 33 A 305. 

N. Y.—Crooke v. Kings County, 97 
N. Y. 421; Wright v. Tallmadge, 15 
N. Y. 307; Albrecht v. Pell, 11 Hun 
127; Campbell v. Low, 9 Barb. 585; 
Strong) v. Wilkin, 1 Barb, Ch. 9: 
Bunce vy. Vander Grift, 8 Paige 37; 
Hedges v. Riker, 5 Johns. Ch. 7163; 
Bradish v. Gibbs, 3 Johns. Ch. 523; 


Both at common 
law and under the modern statutes a married woman 
ean, without the consent or concurrence of her hus- 


POWERS 


ter of Donee. 


Hicks v. Cochran, 4 Edw. 107; Heyer 
v. Burger, Hoffm. 1. 

N. C.—Dillon v. Monroe Cotton 
Mills Co., 187 N. C. 812, 123 SE 89, 91 
Eee Taylor v. Eatman, 92 N. 


Pa.—Coryell v. Dunton, 7 Pa. 530, 
49 AmD 489; Hoover v. Samaritan 
Soc. 4 Whart. 445; Deffenbaugh v. 
Harris, 3 Pa. Cas. 193, 6 A 139. See 
also Rush vy. Lewis, 21 Pa. 72 (appar- 
ently recognizing the rule). 

S. C.—Oliver v. Grimball, 14 S. C. 
556; Converse v. Converse, 30 “Si, Cc: 
Bq. 535; Thompson v.. Perry, 11 S. 
C. Eq. 204, 29 AmD 68. 

Va.—Thorndike v. Reynolds, 22 
Gratt. (63 Va.) 21; Woodson v. Per- 
kins, 5 Gratt. (46 Va.) 345. 

Eng.—Noble v. Willcock, L. R. 8 
Ch. 778; In re D’Angibau, 15 Ch. D. 
228; in) re \Cardross; 7°Ch. Ds 728; 
Bishop v. Wall, 3 Ch. D. 194; Wood 
v. Wood, L. R..10 Eq. 220; Wright v. 
Englefield, Ambl. 468, 27 Reprint 308, 
2 Eden 239, 28 Reprint 890; Guise v. 
Small, Anstr. 277, 145 Reprint 872; 
Ross v. Ewer, 3 Atk. 160, 26 Reprint 
892; Henley v. Philips, 2 Atk. 48, 26 
Reprint 426; Boddington v. Aber- 
nathy, 5 B. & C. 776, 11 ECL 677, 108 
Reprint 289; Inman v. Whitley, 7 
Beay. 337, 29 EngCh 337, 49 Reprint 
1095; Neale v. Hodgson, 5 Beav. 159, 
49 Reprint 538; Thomlinson v. Digh- 
ton, Comyns 194, 92 Reprint 1030, 10 
Mod. 31, 88 Reprint 612, 1 P. Wms. 
149, 24 Reprint “335, 1 Salk. 239, 91 
Reprint 212; Frederick v. Hartwell, 1 
Cox Ch. 193, 29 Reprint 1124; Taylor 
v. Meads, 4.De G: J..& S. 597, 69 
EngCh 457, 46 Reprint 1050; Thomas 
v. Jones, 1 De G. J. & S. 63, 66 EngCh 
49, 46 Reprint 25; Nedby v. Nedby, 5 
De G. & Sm. 377, 64 Reprint 1161; 
Ex p. Stutely, 1 De G. & Sm. 703, 63 
Reprint 1259; Sutherland v. North- 
more, Dick. 56, 21 Reprint 188; Green 
v. Campbell, 8 L. J. Ch. 172; Horner 
v. Bendloes, 9 Mod. 335, 88 Reprint 


490; Gibbons v. Moulton, 1 Rep. t. 
Finch 346, 23 Reprint 189; Harris v. 
Graham, "1 Rolle Abr. 329 pl 12; 


Downes v. Timperon, 4 Russ. 334, 
EngCh 334, 38 Reprint 831; Lynn v. 
Ashton, 1 Russ. & M. 188, 5 EngCh 
188, 39 Reprint 73, Taml. 328, 12 
EngCh 328, 48 Reprint 130; Brewer 
v. Swirles, 2 Smale & G. 219, 65 Re- 
print 373; Driver y. Thompson, 4 
Taunt. 294, 128 Reprint 342; Doe v. 
Staple, 2 T. R. 684, 100 Reprint 368; 
Sawyer v. Bletsoe, 2 Vern. Ch. 329, 23 
Reprint 812; Southby v. Stonehouse, 
2 Ves. 610, 28 Reprint 389; Peacock 
v. Monk, 2 Ves. 190, 28 Reprint 123; 
Burnet v. Mann, 1 Ves. 156, 27 Re- 
print 953; Hales v. Margerum, 3 Ves. 
Jr. 299, 30 Reprint 1021; Dowell v. 
Dew, 1 Y. & Coll. 345, 20 EngCh 345, 
62 Reprint 918. See also Du Hourmel- 
in v. Sheldon, 19 Beav. 389, 52 Reprint 
401 (apparently recognizing the rule). 
. Ont.—Fenton v. Cross, 7 Grant Ch. 
0. 

See also Breit v. Yeaton, 101 Ill. 
242 (apparently recognizing the rule). 

{a] A power to appoint by will 
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band, execute a power, whether appendant, in gross, 
or simply collateral, by will, deed, or otherwise, even 
in favor of her husband, and even though she may 
be under disability to dispose of her own estate, re- 
gardless of whether the power was granted or re- 
served before or after her marriage,®* unless the 
concurrence of the husband is required by the in- 
strument conferring the power,*®® or the terms of the 
instrument are inconsistent with the exercise of the 
power during coverture.°® 
stricted to first coverture, it cannot be exercised 
during widowhood, or second coverture.** 

[§ 100] 3. Personal, Official, or Fiduciary Charac- 
When a power is conferred upon a per- 
son or persons by name it is ordinarily personal, and 
can be exercised only by the donees named;°* but 
when it is given to a class or to a designated person 


Where a power is re- 


may be executed by a married woman, 
although she cannot make a will ex- 
cept as authorized by statute. Os- 
good v. Bliss, 141 Mass. 474, 6 NE 
527, 55 AmR 488. 

[b] Infant feme covert.—(1) A 
power in gross or collateral can be 
exercised by an infant feme covert. 
In re D’Angibau, 15 Ch. D. 228; In re 
Cardrossit ChsDe 7W28r2 C2) Bates 
power appendant or appurtenant can- 
not be exercised by a married wo- 
man who is an infant. MHearle v. 
Greenbank,.3 Atk. 695, 26 Reprint 
1200, 1 Ves. 298, 27 Reprint 1043. 
(3) Capacity of infant to exercise 
power in general see supra § 97 

[ec] In favor of second husband.— 
A power of disposition in the testa- 
tor’s widow, wholly unlimited as to 
beneficiaries, may be exercised in fa- 
vor of her second husband. New vy. 
Potts, 55..Ga..420: 

{d] ‘Will made in lifetime of hus- 
band.—Where a husband grants a 
power of disposition to his wife in 
case she survives him and authorizes 
her to execute it by will in his life- 
time, a will so made is a valid exer- 
cise oF the power. Thorndike v. Reyn- 
olds, 22 Gratt. (63 Va.) 21. 

[e] ‘In some early cases it was 
held that a married woman could ex- 
ercise a naked power, but not a pow- 
er coupled with an interest. Antrim 
v. Buckingham, 1 Ch. Cas. 17, 22 Re- 
print 672, 2 Freem. 168, 22 "Reprint 
EV) vo Salk. 276, 91 Reprint 822; 
Grange v. Tiving, O. Bridgm. 107, 124 
Reprint 494, 

65. Tyson v. Tyson, 31 Md. 134; 
Dillon v. Monroe Cotton Mills, 187 
N: GC. 812,,123 SE 89. 

66. Antrim v. Buckingham, 1 Ch. 
Cas. 17, 22 Reprint 672, 2 Freem. 168, 
22 Reprint 1135.23 Salk. 276, 91 Re- 
Leta Gould vy. Gould, 2 Jur. N. 


[a] Power to woman “being sole’® 
cannot be executed during coverture. 
Antrim v. Buckingham, 1 Ch. Cas. 
17, 22 Reprint 672, 2 Freem. 168, 22: 
Reprint 1135553) Salk. 276, 91 Reprint 

67. Osgood v. Bliss, 141 Mass. 474, 
6 NE 527, 55 AmR 488; Holliday v. 
Overton, 14 Beav. 467, 51 Reprint 366, 
15 Beav. 480, 51 Reprint 623 . Laff 16 
Jury TOV Burnham v. Bennett, i2 
Coll. 254, 33 HEngCh 254, 63 Reprint 
iio Morris v. Howes, 4 Hare 599, 30 
EngCh 599, 67 Reprint 787 [aff 10 
JUN: 95545 Horseman v. Abbey, 1 Jac. 
& W. 381, 87 Reprint 420. 


68. Ala. Proctor v. Scharpff, 80 
Ala. 227; Hinson v. Williamson, 74 
Ala. 180. 

TF iain aed v. Barnard, 33 Ga. 


Ind.—Munson vy. Cole, 98 Ind. 502. 
pases unt v. Holden, 2 Mass. 


Mo.—Owen v. Switzer, 51 Mo. 322; 
State v. Boon, 44 Mo. 254; Compton 
v. McMahan, 19 Mo. A. 494. 

N. J.—Sites v. Eldredge, 45 N. J. 
Eq. 632, 18 A 214, 14 AmSR 769; 
Drummond y. Jones, 44 N. J. Eq. 53, 
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or persons merely virtute officii, it is not personal, and 
may be exercised by the person or persons for the 
time being members of the class or holding the of- 


fice.®° 


[§ 101] 4. Joint or Several Authority’°—a, In 
As a general rule, where a power is con- 
ferred on two or more persons, and it is dependent on 
their judgment whether or not it shall be exercised, 
the power is a special confidence in their combined 
and the concurrence of both or all is 
necessary to a valid exercise of the power,’! at 
least so far as acts involving discretion are con- 
cerned.’? A power may, however, be executed by one 


General. 


judgments, 


13 A oe 

N. Y.—Catton v. Taylor, 42 Barb. 
578; Bolton v. Jacks, 29 N. Y. Super. 
166; Dominick v. Michael, 6 N. Y. 
Super. 374. 

Eng.—Robson v. Flight, 4 De G. J. 
& S. 608, 69 EngCh 466, 46 Reprint 
1054; Cole v. Wade, 16 Ves. Jr. 27, 
33 Reprint 894. 

N. S.—Wymers v. Hilton, 43 N. S. 
161. 

“Where a power of sale is given to 
a particular person, by words indi- 
eating personal confidence or special 
reliance on the judgment of that par- 
ticular person, as that the power 
shall not be exercised except the 
donee decides that its exercise is 
necessary or proper, there, it being 
manifest from the words of the grant, 
that the creator of the power meant 
to leave the question, whether the 
power should be exercised or not, 
wholly dependent on the judgment of 
the donee, no one, in such a case, can 
exercise it but the donee.”  Drum- 
mond v. Jones, 44 N. J. Eq. 53, 54, 13 
A 611. 

Delegation of power see infra § 105. 

69. Ala.—Title Guarantee L. & 'f. 
Co. v. Alabama By-Products Corp., 
214 Ala. 486, 489, 108 S 353 [cit Cyc]. 

Ga.—Rowe v. Henderson Naval 
Stores Co., 143 Ga. 756, 85 SH 917; 
Mastin v. Barnard, 33 Ga. 520. 

Md.—Druid Park Heights Co. v. 
Oettinger, 53 Md. 46. 

N. J—Drummond v. Jones, 44 N. J. 
Gosh 3) AL 611 

Pa. ii a eae acl 

Eng.—Brassey v. Chalmers, 16 
Beav. 223, 51 Reprint 763 [aff 4 De G. 
M. & G. 528, 53 EngCh 412, 43 Re- 
Sead 613]; Reid v. Reid, 8 Jur. N. S. 
4 


Compare Virginia Trust Co. v. Bu- 
LOG, 123 Missi e 5725 S64S- 93565" 516 
(where it was said that a naked pow- 
er can be exercised only by the 
donee, but if coupled with an‘interest 
or trust it can be exercised by any 
successor of the donee unless it is of 
such character as to indicate that it 
was given because of the donor’s con- 
fidence in the donee; and the power 
in question was held to be dependent 
on personal confidence and so not ex- 


ercisable by a successor trustee); 
Dominick v. Michael, 6 N. Y. Super. 
374 (holding that a power tg make 


partition of lands may be given to 
executors, but it thas no connection 
with the office or duties of an execu- 
tor, and the donees in its execution 
act not as executors but wholly as 
devisees). 

[a] Omission of the word “as- 
signs” from the language used in a 
will to designate the successors of a 
trustee appointed by the will in the 
event of the trustee’s death does not 
exclude the idea that testator intend- 
ed that the discretion conferred upon 
the trustee relative to the manner of 
selling the trust property was intend- 
ed to be attached to the office. Druid 
Viens Heights Co. v. Oettinger, 53 Md. 


Powers given to particular officers 
or fiduciaries: 
FExecutors see Executors and Admin- 
istrators §§ 2778, 2831. 
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donee with the assent of the other or others where 
such others do not merely delegate the power to 
him;7* and where a power to sell is given to two or 


more persons, a sale by one, subsequently ratified by 


eur epes see Trusts [39 Cyc 290 et 
seq 
ia ms of will see Wills [40 Cyc 

i) 2 

70. Particular donees: 

Agents see Agency §§ 317-319. 
Executors see Executors and Admin- 

istrators §§ 2815, 2831. 

Trustees see Trusts [39 Cyc 307]. 
Under testamentary power see Wills 

[40 Cye 1834]. 

71. U.S.—Peter v. Beverly, 10 Pet. 
532, 9 L. ed. 522. 

Ala.—Robinson v. Allison, 74 Ala. 
254; Marks v. Tarver, 59 Ala. 335; 
Tarver v. Haines, 55 Ala. 503. 

Conn.—Allen’s App., 69 Conn. 702, 
38 A 701; Glover v. Stillson, 56 Conn. 
316, 15 A 752. 

Ga.—Rowe v. Henderson Naval 
Stores Co., 148 Ga. 756, 85 SE 917. 

Ill.—Pennsylvania L. Ins., etc:, Co. 
v. Bauerle, 143 Ill. 459, 33 NIX 166; 
Wardwell v. McDowell, 31 Ill. 364. 

Iowa.—Taylor vy. Dickinson, 15 Io- 
wa 483. 

Ky.—Steele v. Cassell, 173 Ky. 817, 
191 SW 640, 641 [cit Cyc]; Muldrow 
v. Fox, 2 Dana 74; Halbert v. Grant, 
4 T. B. Mon. 580; Floyd v. Johnson, 
2 Litt. 109, 13’ AmD :255;.: Brown. v. 
Hobson, 3 A. K. Marsh. 380, 13 AmD 
187; Wooldridge v. Watkins, 3 Bibb 
349. See also Morrison v. Barnett, 2 
Bibb 270 (applying the rule to the 
eine of a power credited by stat- 
ute 

Md.—Poole v. Anderson, 80 Md. 454, 
31 A 207. 

Mass.—Morville v. Fowle, 144 
Mass. 109, 10 NE 766; Shelton v. 
Homer, 5 Metc. 462. 

Mich.—Dodge v. Tullock, 110 Mich. 
480, 68 NW 239; Perrin v. Lepper, 72 
Mich. 454, 40 NW 859. 

Minn.—-Smith v. Glover, 50 Minn. 
58, 52 NW 210, 912. 

Miss.—Noel v. Harvey, 29 Miss. 72; 
Bartlett v. Sutherland, 24 Miss. 395. 

N. J.—Tarlton v. Gilsey, (Ch.) 37 
A 467; Keim y. O’Reilly, 54 N. J. Eq. 
418, 34 A 1073; Crane v. Hearn, 26 N. 
J. Eq. 378; Boston Franklinite Co. v. 
Condit, 19 N. J. Eq. 394; Holcomb v. 
Corvell, a Nadie EDO 476. 

N. Y.-Brown v. Doherty, 185 N. Y. 
383, 78 NE 147, 113 AmSR 915 [aff 
93 App. Div. 190, 87 NYS 563]; Wild- 
er v. Ranney, 95 N. ¥.7;. Brennen v. 
Willson, 71 N. Y. 5023 Whitlock v. 
Washburn, 62 Hun 369, 17 NYS 60; 
Steves v. Weaver, 49 Hun 267, 2 NYS 
321; Correll v. Lauterbach, 14 Misc. 
469, 36 NYS 615 [aff 12 App. Div. 531, 
42 NYS 143]; Lawrence v. Whitney, 
9 NYSt 389 [att 26 NYSt 216 (aff 115 
N. Y. 410, 22 NE 174, 5 LRA 417)]; 
Sinclair v. Jackson, 8 Cow. 543; Berg- 
er v. Duff, 4 Johns. Ch. 368; Hertell 
v. Van Buren, 3 Edw. 20 [rev on oth- 


er grounds 4 Hill 492]. See also 
Matter of Wilkin, 90 App. Div. 324, 86 
iP 360 (dictum). 

C.—Wasson v. King, 19 N. C. 


26a% Debow v. Hodge, 4 N. C. 36. 
Oh. Fleischman v. Shoemaker, 2 
OhvCir Cr 152, LrOn Cir Decwalo. 
Pa.—Neel v. Beach, 92 Pa. 221; 
Daily’s App., 87 Pa. 487. 
Tex.—Wright v. Dunn, 73 Tex. 292, 
11 SW 330; Giddings v. Butler, 47 
Tex. 535;" Hart_v. Rust, 46 "Dex." 556; 


the other or others, is valid.*+ 
quiring concurrence of all does not, of course, apply 
where the power is in terms given to the donees 
jointly or severally,*® nor where a majority of the 
donees are expressly authorized to act;*® but where 
there are only two donees one cannot exercise the 
power under the latter provision.*? 

[§ 102] b. Survivorship.7§ 
wise provided by statute,7® a mere naked or collateral 


The general rule re~ 


Except when. other- 


ea beck v. Mattocks, 3 Vt. 


Va. 2 Munf. 
(16 Va.) 12D) AmD 463 (per Roane, 
ve ar Deneale v. Morgan, 5 Call (9 Va.) 


ow. Va.—Dunn v. Renick, 40 W. Va. 
349, 22 SE 66. 

Wis.—Crowley v. Hicks, 72 Wis. 
539, 40 NW 151. 

Eng.—Brassey v. Chalmers, 16 
Beav. 221, 51 Reprint 763; Naylor v. 
Goodall, 47 L. J. Ch. 53; Townshend 
v. Wilson, 3 Madd. 261, 56 Reprint 
505; Crewe v. Dicken, 4 Ves. Jr. 97, 
31 Reprint 50. 

72. Tarlton v. Gilsey, (N. J. Ch.) 
37 A 467. 

Delegation of power to do acts not 
involving discretion see infra § 95 
text and note 2. 

73. Panaud v. Jones, 1 Cal. 488; 
Giddings v. Butler, 47 Tex. 535. Com- 
pare Re Scofi, 17 OntWN 223 (holding 
that a power of appointment given to 
four donees was properly exercised 
by a deed executed by two of the 
donees appointing the property in 
favor of the other two donees). 

Bi gic aire ef powers see infra § 

74. + %4Hill v. Peoples, 80 Ark. 15, 
95 SW 990; Baines v. Drake, 50 N. C. 
153; Silverthorn v. McKinster, 12 
Pa. 67; Dunn v. Renick, 40 W. Va. 
349, 22 SE 66. See also Whitlock v. 
Washburn, 62 Hun 369, 17 NYS 60 
(apparently recognizing the rule). 

[a] What constitutes ratification. 
—Where one of three trustees, under 
a will empowering them to sell and 
convey land, sold the same, evidence 
that all the trustees permitted the 
purchaser to occupy the land from 
year to year, make valuable improve- 
ments, and also to make certain pay- 
ments to them from year to year, 
tended to show ratification by the 
other two trustees of the sale of the 
land by the first trustee, even though 
they accepted such payments as rent, 
and ‘had no actual knowledge that the 
vendee claimed as purchaser of the 
land, as under the circumstances they 
were bound to take notice of his 
rights. Hill v. Peoples, 80 Ark. 15, 
95 SW 990. 

75. Taylor v. Dickinson, 15 Iowa 

Hite v. Shrader, 3 Litt. (Ky.) 

76. Crane v. Decker, 22 Hun (N. 
Y.), 452. 

77. Crooked Lake Nav. Co. v. Keu- 
ka Nav. Co., 4 NYSt 380 faff 115 N. 
Y. 667 mem, 22 NE 1126 mem]. 

78. Death of donee as terminating 
power see supra § 26. 

79. See statutory provisions. 

[a]. In New York the provision of 
Rev. St. (1896) c 547 § 146 that, whén 
a power is vested in two or more per- 
sons but before its execution one or 
more of them dies, the power may be 
executed .by the survivor or surviv- 
ors, has no application to an attempt- 
ed exercise of the power by a surviv- 
ing donee prior to the passage of the 
Statute, and does not validate it. 
Matter of Wilkin, 90 App. Div. 324, 
86 NYS 360 

[b] In Pennsylvania the survivor 
of two or more donees of a power 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Siw eae 


§§ 102-104] 


power given to two or more persons in their personal 
capacity, as distinguished from a power given them 
virtute officii,°° is determined by the death of any 
one, and does not survive the other or others,*! un- 
less the intention that it shall survive appears ex- 
pressly or by necessary implication from the instru- 
> but a power coupled with 
an interest may be executed by the survivor or sur- 
vivors,®* even though the power is discretionary,** 
unless a contrary intention appears from the instru- 
Where a power is given 
to persons virtute officii, and not as individuals, it 
may, upon the death of one or some of them, be ex- 


ment creating the power ;*? 


ment creating the power.*® 


may execute it, under Act May 3, 
1856..0P. L. £1855] p 415).§ 2, provid- 
ing that, whenever any power shall 
be conferred upon two or more per- 
sons by name and one or more of 
them shall die, renounce, or be le- 
gally discharged from exercising the 
power, the survivor or _ survivors 
shall have and exercise all the title 
and authority which the whole might 
have done, unless the power conferred 
shall ‘require the whole number to 
act. Hunter v. Anderson, 152 Pa. 
386, 25 A 538; Philadelphia, etc., R. 
so v. Lehigh Coal, ete., Co., 36 Pa. 
80. Personal, official, or fiduciary 
character of donee see supra § 100. 
81. U.S.—Peter v. Beverly, 10 Pet. 


532, 9 L. ed. 522. 

Ala.—Robinson v. Allison, 74 Ala. 
254. See also Tarver v. Haines, 55 
Ala. 503 (dictum). 

Conn.—Glover v. 
B16, 15 Ap 152. 

Ga.—oO’Brien v. Battle, 98 Ga. 766, 
25 SE 780; Parrott v. Edmondson, 64 
Ga. 332. 

Ill Babcock v. Farwell, 245 Ill. 
14, 91 NE 683, 137 AmSR 284, 19 
AnnCas 74; Wardwell v. McDowell, 
31 Ill. 364. 

Ky.—Steele v. Cassell, 173 Ky. 817, 
191 SW 640, 641 [cit Cyc]; Muldrow 
v. Fox, 2 Dana 74. 

Md.—Gutman y. Buckler, 69 Md. 
Neeelis: AllO3), 

Mo.—Gaines vy. Fender, 82 Mo. 497. 

N. J.—Cain v. McCan, 3 N. J. L. 
soe, 4 AmD 384. 

Y:.—Catton v. Taylor, 42 Barb. 
573: Franklin v. Osgood, 14 Johns. 
52% afateos Johns. Che 1, 7 AmD 25 "31; 
Osgood v. Franklin, 2 Johns. Ch. 1, 19, 
7 AmD 513 [aff 14 Johns. 527]. 

S. C—Dick v. Harby, 48 S. C. 516, 
26 SE 900. 

Tenn.—W illiams 4 Otey, 8 
Humphr. 563, 47 AmD 632; Robert- 
son v. Gaines, 2 Humphr. 367 


Stillson, 56 Conn. 


Vt.—Ferre v. American Bd. of 
CeLOrS: for Foreign Missions, 53 Vt. 
162. 

Eng.—In re Harding, [1923] 1 Ch. 
182; In re Bacon, [1907]. 1. Ch. 475; 
Atty.-Gen. v. Gleg, 1 Atk. 356, 26 Re- 
print 227; Brassey v. Chalmers, 16 


Beav. 223, 51 Reprint 763 [aff 4 De 
G. M. & G. 528, 53 EngCh 412, 43 Re- 
print 613]; Lane v. Debenham, 11 
Hare 188, 45 EngCh 188, 68 Reprint 
1241; Townsend v. Wilson, 3 Madd. 
261, 56 Reprint 505, 1 B. & Ald. 608, 
106 Reprint 223; Peyton v. Bury, 2 
P. Wms. 626, 24 Reprint 889. See 
also Danne v. Annas, Dyer 219a, 73 
Reprint 484; Montefiore v. Browne, 
7 H. L. Cas. 241, 11 Reprint 96 (both 
apparently applying the rule). 

Ont.—Re Simonton, 48 Ont. L. 41, 
53 DomLR 399 [dism app 18 OntWN 
9 


Naked or collateral power see supra 
a; 


Joint or several authority in gener- 
al see supra § 101 

Sow neeromhardineg, —tlozsi tf) Ch: 
182; In re Bacon, [1907] 1 Ch. 475; 
Lane v. Debenham, 11 Hare 188, 45 
EngCh 188, 68 Reprint 1241; Re Si- 
monton, 48 Ont. L. 41, 53 DomLR 399. 

83. U. S.—Wilson v, Snow, 228 U. 
8. 217, 33 “Sct 487, 57 L. ed. 807, 50 
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LRANS 604; Loring v. Marsh, 6 
Welle 33ty 18: hy ed.) 802" Lativt> 1B 
Cas. INO.) 8,515, 2 Clift 4694 >" Taylor 


v. Benham, 5 How. 233, 12 L. ed. 130; 
Peter v. Beverly, 10 Pet. 532, 9 L. ed. 


522. 
eee ere BINSOD v. Allison, 74 Ala. 
54; Tarver v. Haines, 55 Ala. 503; 
Piesone v. Boyd, 20 Ala. 112. 
ae Saunders v. Schmaelzle, 49 
a 


Ga.—Parrott v. Edmondson, 64 Ga. 


Tll.—Wallace v. Foxwell, 250 M11. 
616, 95 NE 985, 50 LRANS 632; Bab- 
cock v. Farwell, 245 Ill. 14, 91 NE 
683, 137 AmSR 284, 19 AnnCas 74. 

Ind.—Cooley v. Kelley, 52 Ind. A. 
687, 96 NE 638, 98 NIC 653. 


oO 


Ky.—Steele v. Cassell, 173 Ky. 8f7, 


191 SW 640, 641 [cit Cye]; Clay v. 
Hart, 7 Dana 1; Muldrow v. Fox, 2 
Dana 2 

Md.—Gutman v. Buckler, 69 Md. 7, 
13 A 635; Gray v. Lynch, 8 Gill 403. 

Mass.—Coffin v. Atty. Gen., 231 
Mass. “S70 12 NE 3 oe Goulds we 
Mather, 104 Mass. 283. See also 


Parker v. Sears, 117 Mass. 513 (ap- 
parently applying the rule). 
Mo.—Gaines v. Fender, 82 Mo. 497. 
N. Y.—Eelmont v. O’Brien, 12 N. 
Y. 394; Danaher v. Hildebrand, 72 
Misc. 240, 1381 NYS 127; Jackson v. 
Given, 16 Johns. 167; Jackson v. Bur- 
tis, 14 Johns. 391; Osgood v. Frank- 
lin, 2 Johns. Ch. 1, 7 AmD 513 [aff 14 
Johns: 527. 
Pa.—Philadelphia, ete., R. Co. v. 
Lehigh Coal, etc., Co., 36 Pa. 204. 
Tenn.—Bedford v. Bedford, 110 
Tenn. 204, 75 SW 1017;. Fitzgerald v. 
Standish, 102 Tenn. 383, 52 SW 294; 
Williams v. Otey, 8 Humphr. 563, 47 


AmD 632; Robertson v. Gaines, 2 
Humphr. 367. 

Eng.—In re Bacon, [1907] 1 Ch. 
475; ‘In. ré Cookes, . 4° (Ch... D, 454; 


Atty.-Gen. v. Gleg, 1 Atk. 356, 26 Re- 
print 227; Eaton vy. Smith, 2 Beav. 
236, 17 EngCh 236, 48 Reprint 1171; 
Cookson v. Bingham, 3 De G. M. & G. 
668, 52 EngCh 521, 43 Reprint 263 
[aff 17 Beav. 262, 51 Reprint 1034]; 
Hawkins v. Kemp, 38 Hast 410, 102 
Reprint 655; Watson v. Pearson, 2 
Exch. 581, 154 Reprint 623; Reid v. 
Reid, 8 Jur. N. S. 499; Hind v. Poole, 
1 Kay & J. 383, 69 Reprint 507; Horn- 
er v. Bendloes, 9 Mod. 335, 88 Reprint 


490; Flanders v. Clark, 1 Ves. 9, 27 
Reprint 857; Clarke v. Parker, 19 
Ves. Jr. 1, 34 Reprint 419. 


Ont.—In re Koch, 25° Ont. 262; Re 
Nord: T Ont; Pras. 

Power coupled with interest see 
supra § 12 

84. O’Brien v. Battle, 98 Ga. 766, 
25 SE 780; Wallace v. Foxwell, 250 
Ill. 616, 95 NE 985, 50 LRANS 632; 

Babcock v. Farwell, 245 Ill. 14, 91 NB 
683, 1837 AmSR 284, 19 AnnCas 74; 
Steele v. Cassell, 173 Ky. 817, 191 sw 
640, 641 [cit Cyc]; Lane v. Deben- 
ham, 11 Hare 188, 45 EngCh 188, 68 
Reprint 1241. 

85. Burnett v. Piercy, 149 Cal. 178, 
86 P 603; O’Brien v. Battle, 98 Ga. 
766, 25 SE 780; Steele v. Cassell, 173 
Jaye teal UAL Sw 640, 641 [cit Cye]. 

86. Loeb v. Hasslacher, 209 App. 
Div. 58, 203 NYS 393; James’ Bst;, 9 
Pa. Dist. & Co. 639; In re De Som- 
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ercised by the survivor or survivors.*® 

[§ 103] 5. Effect of Renunciation or Resignation 
of, or Discharge from, Office or Trust. The donee of 
a power who is also appointed executor or trustee by 
the instrument creating the power is not deprived of 
his right to exercise it by renouncing, resigning or 
being discharged from his office or trust,*? unless the 
power was given him simply virtute offieii.*8 

[§ 104] 6. Heirs or Representatives of Deceased 
Donee.*® A power ordinarily cannot be exercised by 
the heirs of the donee after his death;®° nor ean it 
be exercised by his executor or administrator,®? un- 
less it is coupled with an interest or trust,®? or is 


mery, [1912] 2 Ch. 622; Brassey v. 

Chalmers, 16 Beavy. 221, 51 Reprint 

763; Lane v. Debenham, 11 Hare 188, 

45 EngCh 188, 68 Reprint 1241. 
Exercise of power by surviving: 

Agent see Agency § 318 

Donee of testamentary power see 
Wills [40 Cyc 1834]. 

Executor see Executors and Adminis- 
trators §§ 2831, 2865. 

Trustee see Trusts [39 Cyc 308]. 
Who may exercise power given 

aayeaee officii in general see supra 

Cal.—Elmer v. Gray, 


87. 73 Cal. 
283. 14 P 862. 

Ga.—Scholl v. Olmstead, 84 Ga. 693, 
11 SE 541. 

= Ae aliens v..,Tainter; ~7.. Cush. 

Mo.—Hazel v. Hagan, 47 Mo. 277. 

N. Y.—Hetzell v. Easterly, 66 Barb. 
Dominick v. Michael, 6 N. Y. 


. 374. 
aioe C.—Wood v. Sparks; 18 .N, GC: 
Lan —Veazie v. McGugin, 40 Oh. St. 

Pa.—Moody v. Fulmer, 3 Grant. 17. 

S. C.—Mordecai v. Schirmer, 38 S. 
C. 294, 16 SE 889. 

Eng.—Keates v. Burton, 14 Ves. Jr. 
434, 33 Reprint 587. 

See also Sternberg v. Wolf, 87 N. J. 
EKq. 49, 100 A 333 (apparently apply- 
ing the rule). 

Effect of. failure to qualify as exec- 
utor see Executors and Administra- 
tors 3, 2834. 

88. Ga—lLewis v. King, 165 Ga. 
705, 141 SE 909. 
ee v. McKnight, 108 Il}. 

Iowa.—Boland v. Tiernay, 118 Io- 
wa 59, 91 NW 836. 


Mo.—Littleton v. Addington, 59 
Mo. 275. 
Soe aE ee Vv. Fife; 32 "Oh. St: 


Tenn.—Andrews v. Andrews, 7 
Heisk. 234; Jones v. Fulghum, 3 Tenn. 
Chem os 

Wng.—In re Gordon, 6 Ch. D. 581. 

Ont.—Travers v. Gustin, 20 Grant 
Chagos 

Personal or official character of 
donee see supra § 100. 

Power of sale given to executor 
virtute officii see Executors and Ad- 
ministrators §§ 2831, 2865. 

89. Death of donee as terminating 
power see supra § 26. 

90. Stamper v. Venable, 117 Tenn. 
557, 97 SW 812; Bearns v. Noad, 4 
Newfoundl. 33. 

91. Del.—Doe v. Vincent, 6 Del. 


416. 
eee ang era v. Logan, 5 B. Mon. 
N. J.—Chambers v, Tulane, 9 N. J 
Eq. 146. 
N. Y.—Dominick v. Michael, 6 N. 


"Ys, ees 3874. 
C.—Reeves v. Tappan, 21S. C. 
ine. —Cole v. Wade, 16 Ves. Jr. at. 
33 Reprint 894. 
Newfoundl.—Bearns v. Noad, 4 
Newfounadl. 33. 
Delegation or assignment of power 
see infra § 105. 


92. Cunningham’s Est., 29 ‘Pa. 
Dist. 544; Reeves v. Tappan, 21 S. C. 


1; In re Pixton, 46 Wkly. Rep. 187. 
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expressly conferred upon the donee and his executors 
or administrators®? or legal representatives.°* 

[§ 105] 7. Delegation or Assignment of Powers.°® 
A power the execution of which does not require the 
exercise of judgment or discretion may be delegated 
by the donee;®® but the donee of a power which in- 
volves discretion ordinarily cannot assign it or dele- 


Power coupled with interest see 
supra § 12. 

Power in trust see Trusts. 

Doolittle v. Lewis, 7 Johns. 
ChasGN. Yo). -45,. Jo) Amp. 389" note; 
Smith v. Folwell, 1 Binn. (Pa.) 546; 
Cole v. Wade, 16 Ves. Jr. 27, 33: Re- 
print 894. 

94. Lewis v. King, 165 Ga. 705, 141 
SE 909 

[a] ‘Equivalent to executor or ad- 
ministrator.—A power conferred upon 
the “legal representative’ of the 
donee will be construed as a power 
conferred upon his executor or ad- 
ministrator. Lewis v. King, 165 Ga. 
705, 141 SE 909. 

ear free enon ative! defined see 
Legal § 1 

95. ete generally see Agency 
2C. J. p 404. 

7 Delegation of power or authority 
vy: 

Agent see Agency §§ 342-352. 
Donee of testamentary power 

Wills [40 Cyc 1835]. 

Executor see Executors and Adminis- 

trators §§ 392, 648. 

Trustee see Trusts [39 Cyc 304]. 

Passage of power to trustee of 
bankrupt donee see Bankruptcy § 200. 

96. Crooke v. Kings County, 97 N. 
Y. 421, 453; New York v. Stuyvesant, 
17 N. Y. 34 [aff 10 HowPr 76]; Bearns 
v. Noad, 4 Newfoundl. 33. 

“It is settled beyond controversy, 
that when the donee of a power has 
any discretion to exercise for the 
benefit of others, in the execution of 
the power, he must exercise such 
discretion, and the execution of the 
power cannot be delegated. But I 
think it is equally clear that, when 
there is no discretion to be exercised, 
when one person can execute the pow- 
er as well as another, then its execu- 
tion may be delegated. In such case 
there can be no-reason for holding 
that the donee of the power must 
personally execute it.” Crooke_ v. 
Kings County, supra (per Earl, J.). 

OF 5 aaa Pee Vv. Chariton 
Co., 14 Fed. 203, 4 McCrary 539; Dun- 
lap v. Pyle, 8 F. Cas. No. 4,163, 5 Mc- 
Lean 322; Pearson v. Jamison, 19 F. 
Cas. No. 10, 879, 1 McLean 197. 

Al a.—Cramton v. Rutledge, 157 Ala. 
141, 47 S 214. 

Ark.—Hill v. Peoples, 80 Ark. 15, 
95 SW 990. 

Cal.—Saunders v. Webber, 39 Cal. 
287. 

Del.—Doe vy. Vincent, 6 Del. 416. 

Ill—Bevans v. Murray, 251 Ill. 608, 
96 NE 546. 

Iowa.—Singleton v. Scott, 11 Iowa 
589. But see Lees v. Wetmore, 58 
Iowa 170, 12 NW 238 (where it was 
held that a discretionary power of 
sale of real estate conferred on exec- 
utors by a will would not invest them 
with a personal trust with respect to 
such estate, and render invalid a sale 
by a third person under a power dele- 
gated by them, although the execu- 
tors were directed to invest the pro- 
ceeds of sale and pay over the profits 
to a beneficiary). 

Mass.—Sells v. Delgado, 186 Mass. 
25, 70 NE 1036; Shelton v. Horner, 5 
Metce. 462. 

Miss.—Fuller v. Davis, 63 Miss. 78. 

N. H.—Farmers’ Mut. F. Ins. Co. vy. 
Chase, 56 N. H. 341. 

N. J.—Tarlton vy. Gilsey, (Ch.) 37 A 
467. 

N. Y.—Coleman v. Beach, 97 N. Y. 
545; Newton v. Bronson, 13 N. Y. 
587, 67 AmD 89; Powell v. Tuttle, 3 
N. Y. 396; Whitlock v. Washburn, 62 


see 
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Hun 369, 17 NYS 60; Lyon y. Jeron- 
em, 26 Wend. 485, 37 AmD 271; Haw- 
ley 'v. James, 5 Paige 318 [rev on 
other grounds 16 Wend. 61]; Berger 
ve Dutt, 4 Johns, Che 3633) SuareZziyvs 
Pumpelly, 2 Sandf. Ch. 336. See also 
Grookeysv. piangs tCounty,u STON. wats 
421; New York v. Stuyvesant, 17 N. 
ye aoe {aff 10 HowPr 76] Gaeta) 


C.—Haslen v. Kean, 4 N. C. 700, 
of AinD 718. 
Oh.—Lake Shore, etce., R. Co. v. 


Hutchins, 37 Oh. St. 282; Jennert v. 
Houser, 4'Oh! Cir-Cty 353,°2 Oh: ?Cir: 
Dec. 591; Allen v. Globe Ins. Co., 10 


Oh. Dec. (Reprint) 204, 19 CincLBul 
198. See also Wills v. Cowper, 2 Oh. 
124 (dictum). 

Pa.—In re Bohlen, 75 Pa. 304; 
Howard v. Law, 15 Phila. 341. But 
see In re Lewis, 269 Pa. 379, 112 A 
454, 13 ALR 1053 (holding that the 
donee of a power to appoint among 
the members of a class may delegate 
the power to one of the class). 

evs aac uete Vv. Woods) 16" Rr 


274, 15 
pt C.—Black v. Erwin, 16 S. C. L. 


“412 


352, 193 SW 1070 [rev (Civ. A.) 150 
SW 465]; Terrell v. McCown, 91 Tex. 
231, 48 SW 2 [rev (Civ. A.) 40 SW 
54]; Smith v. Swan, 2 Tex. ClivaAs 
563, 22 SW 247. 
Va.—Hood v. Haden, 82 ira: 588. 
Eng.—In re Boulton, [1928] Ch. 703; 
In-re*Joicey, [L9t5]! 12 Chs 115; /Invre 
Greenslade, [1915] 1 Ch. 155; Wil- 
liamson v. Farwell, 35 Ch. D. 128; 
Hutchinson v. Tottenham, [1898] 1 
Ir. 403 [aff [1899] 1 Ir. 344]; Carr v. 
Atkinson, L. R. 14 Eq. 397; Ingram 
v. Ingram, 2 Atk. 88, 26 Reprint 4555 
Topham v. Portland, 1 De G. J. & S 
517, 66 EngCh 401, 46 Reprint 205; 
Lancashire v. Lancashire, Le Dec 
& Sm. 228, 63 Reprint 1071 [aff 2 
Phil. 657, 22 EngCh 657, 41 Reprint 
1097]; Hawkins v. Kemp, 3 East 410, 
102 Reprint 655; Alexander v. Alex- 
ander, 2 Ves. 640, 28 Reprint 408; 
Cole v. Wade, 16 Ves. Jr. 27, 33 Re- 
print 894; Bristow v. Warde, 2 Ves. 
Jr. 336, 30 Reprint 660; Stockbridge 
v. Story, 19 Wkly. Rep. 1049. See also 
Combes’ Case, 9 Coke 75a, 77 Reprint 
843 (dictum); Hitch v. Leworthy, 2 
Hare 200, 24 EngCh 200, 67 Reprint 
83; Bulteel v. Abinger, 6 Jur. 410; 
Hamilton v. Royse, 2 Sch. & Lef. 315 
(all apparently recognizing the rule). 
Compare Warren y. Arthur, 2 Mod. 
317, 318, 86 Reprint 1097 (where it 
was said that “a bare power is not 


assignable; but where it is coupled 
with an interest, it may be as- 
signed”). 


N. S.—Ennis v. Bell, 52 N.S. 31, 40 
Chishome, 


DomLR 8. 

Ont.—Smith vy. 15 Ont. 
As 738 [rev 11 Onte 1907. 

See also Re Patterson, 5 Man. 274 
(recognizing the rule, but holding the 
delegation of a power valid in the 
particular case). 

oAY power whose exercise involves 
discretion is not delegable.’”’ Michael 
v. Crawford, 108 Tex. 352, 355, 193 
SW _ 1070. 

“Whenever a power is given, wheth- 
er over real or personal estate, and 
whether the execution of it will con- 
fer the legal or only the equitable 
right on the appointee, if the power 
repose a personal trust and confi- 
dence in the donee of it, to exercise 
his own judgment and discretion, he 
cannot refer the power to the execu- 
tion of another, for delegatus non 
potest delegare.” 1 Sugden Powers 


gate its exercise to another,®? whether or not it is 
founded upon the donor’s personal confidence in the. 
donee,?® unless he is authorized so to do either ex- 
pressly®® or by necessary implication,’ save in some 
particular act merely ministerial and not requiring 
the exercise of judgment.” 
sent of a third person is made a condition precedent 


‘p 221. 


[§§ 104-105 


Similarly, where the con- 


{a] Even though acquired by a 
voluntary settlement made by the 
donee himself, a power cannot be del- 
egated. Topham v. Portland, 1 De G. 
ee S. 517, 66 EngCh 401, 46 Reprint 

[b] Appointment of limited es- 
tate to one with power to appoint the 
residue is an invalid delegation of 
the power of appointment. Jennert 
v. Houser, ‘4° Oh. ‘Cir? Ct. 353) 2 QOh® 
Cir. Dec. 591; Hutchinson vy. Totten- 
ham, [1898] 1 Ir. 403 [aff [1899] 1 
. 344]. But see White v. Wilson, 
1 Drew. 298, 61 Reprint 466 (contra); 
and cases supra § 55 note 62 [a] (2). 

Concurrence of all of several donees 
see Supra § 101. 

98. Michael v. Crawford, 108 Tex. 
352, 193 SW 1070 [rev (Civ. A.) 150 
SW 465] 

99. Cheveral v. McCormick, 58 
440 (holding, however, that 
where a trustee is authorized to exe- 
cute a power through a substitute, the 
action of a substitute will not be up- 
held in the absence of proof of his 
appointment and authority); Palliser 
v. Ord, Bunb. 166, 145 Reprint 634. 

Power given to donee and assigns 
see infra text and notes 5, 6. 

1. Vane v. Rigden, L. R. 5 Ch. 663; 
Russell v. Plaice, 18 Beav. 21, 52 Re- 
print 9. See also Stuart v. "Norton, 
14 Moore P. C. 17, 15 Reprint 212 
(holding that a trustee, resident in 
England, appointed by the will of a 


testator resident in England, of lands - 


situated in British Guinea, might ap- 
point an attorney to act there in the 
matter of the trust, if the will did not 
provide to the contrary). Compare 
In re May, [1926] Ch. 136 (holding 
that, where the donee had reserved a 
power to appoint settled property “in 
such manner and form” as she-should 
desire, an appointment to her children 
absolutely, with power to the trustees 
during the donee’s lifetime to make 
advancements to them as_ they 
thought fit, was not an improper dele- 
gation of the power, but is in effect 
as if the donee had provided that, if 
the appointees should be in need of 
advancement, and the trustees are 
willing to make it, then she appoints 
the property accordingly). 

fa] Thus a power to mortgage 
authorizes the donee to include in the 
mortgage a power of sale. Russell 
Vv. oe 18 Beayv. 21, 52 Reprint 9. 

2. U. S.—Coquard v. Chariton Co., 
14 Fed. 203, 4 McCrary 539; Pearson 
v. Jamison, 19 F. Cas. No. 10,879, 1 
McLean 197. 

Ga.—Ray v. Howe, etc., Inv., etc., 
Co., 98 Ga. 122, 26 SE 563) Palmer 
Young, 96 Ga. 246, 22 SE 938, 51 AmSR 


Iowa.—Singleton vy. Scott, 11 Iowa 

Ky. —Colsten vy. Chaudet, 4 Bush. 
666. See also Long y. Long, 69 SW 
804, 24 KyL 677 (apparently applying 
the’ rule). 

Md.—Albert v. Albert, 68 Md. 352, 
12) A 11. 

Miss.—Dunton vy. Sharpe, 70 Miss. 
850, 12 S 800. 

N. J.—Keim v. Lindley, (Ch.) 30 
A. aoe: 

N. Y.—Gates v. Dudgeon, hs N= Ye 
426, 66 NE 116, 98 AmSR 60 

Pa.—In re MeNeile, 217 oe 179, 66 
A 328; Bohlen’s Est., 75 Pa. 304: 
ee C.— Black v. Erwin, 16'S: Cage 

Tex.—Terrell v. McCown, 91 Tex. 
231, 43 SW 2 [rev (Civ. A.) 40 SW 
54]; Smith v. Swan, 2 Tex. Civ. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 105-106] 


to the execution of a power, such person cannot au- 
thorize another as his attorney to consent.? It would 
seem, however, that a power which is absolute and 
does not involve any act personal to the donee may 
The rule prohibiting delega- 
tion or assignment does not apply, of course, where 
by the instrument creating the power it is given to 
and in such ease it may 


be delegated by him.? 


the donee and his assigns,° 

be exercised by remote assignees 

donee.® 
Ratification. 


fact and thereby validate it." 
. Effect of attempted delegation. 


563, 22 SW 247. 


Eng.—Wilson v. Dennison, Ambl. 


82, 27 Reprint 52, 1 Ves. 413, 27 Re- 
print 113. 
{a] Sale by another on terms pre- 


scribed by donee.—(1) While trus- 
tees with a discretionary power to 
sell cannot delegate such discretion 
to another, yet, having exercised the 
discretion and determined to sell and 
fixed a price, they may authorize an 
agent to contract in their names up- 
on those terms. Keim v. Lindley, (N. 
J. Ch.) 30 A 1063; Gates v. Dudgeon, 
173 N. Y. 426, 66 NE 116, 983 AmSR 
608. (2) In exercising a power of 
sale it is not indispensably essential 
that the donee of the power be actu- 
ally present and personally conduct 
the sale. Ray v. Home, etc., Inv., 
etc., Co., 98 Ga. 122, 26 SE 56; Palmer 
v. Young, 96 Ga. 246, 22 SE. 928, 51 
AmSR 136; Dunton v. Sharpe, 70 
Miss. 850, 12 S 800. (3) The donee 
of a power to sell may delegate the 
mere execution of deeds on terms 
found satisfactory by himself. Ter- 
rell v. McCown, 91 Tex. 231, 43 SW 
2; Smith v. Swan, 2 Tex. Civ. A.-563, 
22 SW 247. 

{[b] Division of property ap- 
pointed by donee.—The donee of a 
power of appointment may delegate 
to others the power merely to divide 
the property in accordance with an 
appointment made by himself. Albert 
ve Albert, 68 .Md: 352,12 A 11. -To 
same effect Long v. Long, 69 SW 804, 
24 Kyl 677. 

3. Hawkins v. Kemp, 3 East ae 
102 Reprint 655. See also Peo. 
Smith, 45 N.-Y.:772.[aff 3 Lans. 391] 
(dictum). 

Consent of third person as condi- 
tion precedent see infra §§ 129, 130. 

4. Coats v. Louisville, etc., R. Co., 
92 Ky. -263, 17 SW 564, 13 KyL 557 
(holding that, where the power of 
disposition given to a widow was for 
her own benefit, and not for the bene- 
fit of the remainder, she had the right 
to delegate that power, and therefore 
a sale by her, through an agent, of 
shares of stock which belonged to the 
estate passed the title); Dillard v. 
Dillard, (Va.) 21 SE 669. 

Absolute or general power see su- 
pra § 6. 

Appointment of limited estate with 
power to appoint remainder see supra 

5. 

5. Howe y. Whitfield, Freem. K. B. 
476, 89 Reprint 357, 2 Show. 57, 89 Re- 
print 791, T. Jones 110, 84 Reprint 
arate 1 Vent. 338, 339, 86 Reprint 218, 

6 Howe v. Whitfield, supra. 

7. Ark.—Hill v. Peoples, 80 Ark. 
15,95 SW. 990; 

Oh.—Lake Shore, etc. R. Co. v. 
Hutchins, 37 Oh. St. 282. 


Pa.—Silverthorn v. McKinster, 12 
Pa. 67. See also In re Bohlen, 75 
Pa. 304 (dictum). 

Tex.—Terrell v. McCown, 91 Tex. 


231, 43 SW 2 [rev (Civ. A.) 40 SW 54]. 
W. Va.—Dunn vy. Renick, 40 W. Va. 
349, 22 SE 66, 
Ratification of act of agent or at- 
torney in general see Agency §§ 77- 


The donee of a discretionary power 
of sale may ratify a sale made by his attorney in 


Where there is an 
attempt to delegate a power which cannot be trans- 
ferred, the delegation is void;* but an unauthorized 
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of the original 
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delegation of power does not invalidate appointments 
or other dispositions which the donee had authority 
to make,® and if estates are limited over in default of 
appointment by the delegee, they take effect imme- 


[§ 106] C. Time of Execution!1—1. In General. 
A power may be exercised at any time’ during the 
life of the donee or other person authorized to exe- 
cute it,!? provided the purpose or object of the power 


continues so long,+* unless the instrument of creation 


146. 
8. Carr vy. Atkinson, L. R.,14 Eq. 


397; Ingram v. Ingram, 2 Atk. 88, 26 
Reprint 455. See also cases supra 
note 97. 


9. Carr v.. Atkinson, L. R. 14 Eq. 
397; Hitch v. Leworthy, 2 Hare 200, 
24 EngCh 200, 67 Reprint 83. See 
also cases infra note 10. 

10. Ingram y. Ingram, 2 Atk. 88, 
26 Reprint 455. See Williamson v. 
Farwell, 35 Ch. D. 128 (holding that, 
where a donee of a limited power of 
appointment among his own children 
appointed by his will to his son for 
life, and after his decease to the chil- 
dren of the son, as he should appoint, 
and in default of the appointment to 
the son absolutely, and the son died 
without having attempted to exercise 
the delegated power, the ultimate lim- 
itation in favor of the son was valid). 

11. Duration and termination of 
powers in general see supra §§ 24-32. 

Time of execution of power given: 
By will see Wills [40 Cyc 1836]. 

To agent see Agency § 255. 
To executor see Executors and Ad- 

ministrators §§ 651, 730. 

To trustee see Trusts [39 Cyc 358]. 

12. Ga.—Bagegett v. Edwards, 126 
Ga. 463, 55 SE 250. 

Ky.—Muldrow v. Fox, 2 Dana 74; 
Jones v. Breed, 13 SW 366, 11 KyL 896. 

N. J.—Morse v. Hackensack Sav. 
Bank, 47 N. J. Eq. 279, 20 A 961, 12 
LRA 62. 

N. Y.—Hancox v. Meeker, 95 N. Y. 
528; dn, re Gray, 92 -N; Yo 502) [rev 
27 Hun 455]; Martin v. Pine, 79 Hun 
426, 29 NYS 995; Hutchings v. Bald- 
win, 20 N. Y. Super. 236; Conklin v. 
a 21 Wend. 430 [aff 25 Wend. 

Pa.—Reed’s Est:, 37 Pa. Co. 205, 
208 [cit Cyc]. 


Sane: --Hirschmann v. Gantt, 136 S. 
Cc. .1,°134 SE 230! 

Bng.—Biggs v. Peacock, 22‘ Ch. D. 
284 [dism app 20 Ch. D. 200]; In re 
Cotton, 19 Ch. D. 624; In re Brown, 
L. R. 10 Eq. 349; Walker v. Smal- 
wood, Ambl. 676, 27 Reprint 439; 
Moore v. McNamara, 2 Ball. & B. 186; 
Ward v. Tyrrell, 25 Beav. 563, 53 Re- 
print 752; Wilkinson v. Duncan, 23 
Beav. 469, 53 Reprint 184; Cafe v. 
Bent, 3 Hare 245, 25 HngCh 245, 67 
Reprint 374; Lantsbery v. Collier, 2 
Kay & J. 709, 69 Reprint 967; Silli- 
bourne v. Newport, 1 Kay & J. 602, 69 
Reprint 600; Wood v. White, 2 Keen 
664, 15 EngCh 664, 48 Reprint 784, 
4 Myl. & C. 460, 18 EngCh 460, 41 Re- 
print 178; Chapman vy. Harris, 8 L. 
T. Rep. N. S. 306; Trower v. Knight- 
ley, 6 Madd. 134, 56 Reprint 1043; 
Coleman v. Seymour, 1 Ves. 209, 27 
Reprint 987. 

Ont.—Cowan v. Besserer, 5.Ont. 624. 

Compare White v. Chaplin, (N. H.) 
148 A 21 (holding that the life ten- 
ant of a residuary estate given by 
will may not exercise a power of dis- 
posal until the estate of the donor is 
settled, even though he be the execu- 
tor of such estate). 

[a] Rule applied.—The exercise of 
a power to Sell property conveyed to 
the donee to secure a debt is not a 


provides either expressly or by implication for an 
earlier exercise or for a lesser period,!* or the term 
is restricted by statute.}® 
ever, be exercised within a reasonable time,!® and if 
it remains unexercised for an unreasonable time the 
power will terminate.+7 


The power should, how- 


suit or in the nature of a suit, and so, 
upon the death of the donor, the donee 
is not compelled to postpone its ex- 
ercise for twelve months after the 
administrator has qualified, under a 
statute requiring suits against de- 
cedent’s estate to be postponed for 
such time. Baggett v. Edwards, 126 
Ga. 463, 55 SH 250. 

Persons authorized to execute pow- 
er see supra §§ 96-105. 

13. Accomplishment or cesser of 
purpose see supra § 29. 

14. Muldrow vy. Fox, 2 Dana (Ky.) 
74; Bleakly v. Bleakly, (Md.) 8 A 
658 (where a will giving a power to 
sell was held to contemplate an im- 
mediate sale); Van Boskerck v. Her- 
rick, 65 Barb, (N. Y.) 250 (where a 
power was to be exercised “at and 
after’ the death of the donor’s wife). 

[a] A sale for purpose of educat- 
ing children should be made during 
their minority. Muldrow v. Fox, 
Dana (Ky.) 74. 

Provisions for execution of power 
at or within specified time see infra 
text and notes 18-21. 

15. See statutory provisions. 

[a] In Porto Rico it is provided 
by the thirty-third Law of Toro that 
one who is given a power of declaring 
what should be done with the proper- 
ty of a testator shall not have a 
longer time than four months to ex- 
ercise it if he is at the time when the 
power is given him in the city, villa 
or place where the power is given 
him, or six months if at such time he 
is away but within the realm, or one 
year if he should be outside the realm 
at such time, and if such periods 
have passed he can do no more than if 
the power had been given him; and 
such periods are to be computed from 
the death of the testator. Landron 
v. Navedo, 12 Porto Rico 253. 

16. ill—Teater v. Salander, 305 
Tll.-17, 136 NE 873. 

Ind.—Davis v, Hoover, 112 Ind. 423, 
14 NE 468. 

N. Y.—In re Weston, 91 N. Y. 502. 

Pa.—Huston’s App., 9 Watts 472. 

Eng.—Vickers v. Scott, 3 Myl. & K. 
500, 10 EngCh 500, 40 Reprint 190; 
Walker v. Shore, 19 Ves. Jr. 387, 34 
Reprint 561. 

And see cases infra this note. 

[a] What time is reasonable (1) 
depends upon the circumstances of 
the particular case. Teater v. Sal- 
ander, 305, Ill. 17, 136 NH) 873. (2) 
Within the rule, the exercise of a 
power has been held not to be invali- 
dated by the lapse of one year (Mc- 
Coury v. Leek, 14 N. J. Eq. 70), (3) 
eighteen months (In re Weston, 91 
N. Y. 502), (4) seventeen years (Mul- 
drow v. Fox, 2 Dana (Ky.) 74), (5) 
or twenty-nine years (Clifford v. Mor- 
rell, 22 App. Div. 470, 48 NYS 83). 

17. Ryan v. Daly, 99 N. J. Eq. 585, 
134 A 546 [aff 101 N. J. Eq. 305 mem, 
306 mem, 137 A 918 mem]. 

[a] Time held unreasonable.— 
Where the donor’s will provided for 
the appointment of the property to the 
children of the donee’s sister upon 
the death of a designated person, and 
the donee failed to exercise the power 
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Execution at or within specified time. 
sion for the execution of a power at a specified future 
time or within a specified period is construed as mere- 
ly directory,'® unless it appears that the donor in- 
tended that it should be of the essence of the power.!® 
“Immediately” 
executed within a reasonable time, or as soon as [§ 
It has been held that a power to be 
exercised during coverture is effectually exercised by 
a will executed while the donee was covert, although 
he afterward becomes discovert and remains so to his 


A power to be exercisec 


practicable.”° 


death.?1 


A power to appoint among members of a designated 
class cannot be exercised while the individuals who 
will be members of the class remain uncertain.”? 

Exercise by will executed before creation of power. 
A power may be validly exercised by a will executed 
prior to the creation of the power, where the inten- 
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A proyi- 


should be 


[§§ 106-109 


[§ 107] 2. Discretion of Donee. Where the execu- 
tion of a power is left to the discretion of the donee, 
it may be exercised by him at such time as he sees 
fit,24 even though the donor suggests a time for its 
exercise,2> provided execution takes place within a 
reasonable time,”® and the donee acts in good faith.?7 
108] 3. Execution Dependent on Contingency.® 
Where a power is authorized to be executed on a con- 
tingent event, it may, unless contrary to the inten- 
tion of the donor, be executed before the event, al- 
though the execution can take effect only upon the 


happening of the contingency,”° especially where the 


tion to execute such a power appears.?® 


for twenty-three years, it was to be 
deemed that he did not intend to ex- 
ercise the power, and the right to ap- 
point was atanend. Ryan v. Daly, 99 
N. J. Eq. 585, 1384 A 546 [aff 101 N. 
J. Eq. 305 mem, 306 mem, 137 A 918 
mem]. 

18. Cal.—Kidwell v. Brummagim, 
32 Cal. 436. 

Mass.—Hale vy. Hale, 137 Mass. 168. 

N. J.—Marsh v. Love, 42 N. J. Eq. 
112, 6 A 889; Chasmar v. Bucken, 
37 N. J. Eq. 415. 

N. Y.—Mott v. Ackerman, 92 N. Y. 
539; Waldron v. Schlang, 47 Hun 252 
[aff 113 N. Y. 665 mem, 21 NE 1115 
mem]; Wild v. Bergen, 16 Hun 127. 

Pa.—Fahnestock v. Fahnestock, 152 
Pa. 56, 25 A 313, 34 AmSR 623; Shal- 
ter’s App., 43 Pa. 83, 82 AmD 552; 
Miller v. Meetch, 8 Pa. 417; Rieker 
v. Kaetz, 69 Pa. Super. 182, 184 [quot 
Cyc]; Wells v. Sloyer, 1 PaLJR 516. 

Eng. 10 Hare 
287, 44 KHngCh 279, 68 Reprint 935. 

Execution dependent on contin- 
gency see infra § 108. 

19. U. S.—Daly v. James, 8 Wheat. 
495, 5 L. ed. 670; Collins v. Smith, 158 
Fed. 872; Simmons v. Baynard, 30 
Fed. 532. 

Ky.—Dohoney v. Taylor, 79 Ky. 124, 
1 KyL 415; Muldrow v. Fox, 2 Dana 
74. 

Mass.—Vinton vy. -Pratt, 228 Mass. 
468, 117 NE 919, LRA1918D 343. 

N. J.—Hattie v. Gehin, 76 N. J. Eq. 


340, 76 A 4; Hampton v. Nicholson, 
238 N. J. Eq. 423; Booraem v. Wells, 
TONG Ca St 


N. Y.—Kilpatrick v. Barron, 125 N. 
Y. 751, 26 NE 925; Prentice v. Jans- 
sen, 14 Hun 548 {aft RON Yea vAGsy 
Dunshee v. Goldbacher, 56 Barb. 579, 
8 AbbPrNS 439; Richardson ~ v. 
Sharpe, 29 Barb. 222; In re Vander- 
voort, 1 Redf. Surr. 270; Matter of 
McLaughlin, 2 Bradf. Surr. 107. Com- 
pare Hancox v. Meeker, 62 HowPr 
336 (holding that a direction to 
donees to sell at the death of the 
donor’s widow at such price and upon 
such terms as they should deem best 
did not give them authority to select 
the proper time for the execution of 
the power, but required them to ac- 
cept the best price and terms to be 
had at the time the power was di- 
rected to be executed). 

N. C.—Davis y. Howecott, 21 N. C. 
460. 

Oh.—Wilson v. Hall, 6 Oh. Cir. Ct. 
570, 3 Oh. Cir. Dec. 589. 

Pa.—Fidler Var uals, ela Dea Ons elit 
A 240; Wilkinson v. Buist, 124 Pa. 
258, 16 A 856, 10 AmSR 580; Ervine’s 
App. 16 Pa. 256, 55 AmD’ 499; Mc- 
Creery v. Hamlin, eile Syiy Loomis v. 
McClintock, 10 Watts 274; Jin kelnin Aye 
Mayer, 8 Watts 203, 34 AmD 453; El- 
let v. Paxson, 2 Watts &’S. 418; 
Sweigert v. Frey, 8 Sere. & R. 299; 
Rieker v. Kaetz, 69 Pa. Super. 182) 
184 [quot Cyc]: Kaufman vy. Hol- 


linger, 4 WklyNC 27. 
R. I.—National Bank of Commerce 
v. Smith, 17 R. I, 244, 21 A 959. 
Va.—Jackson v. Ligon, 3 Leigh (30 
Va.) 161. 
Eng.—Cooper v. Martin, L. R. 3 


Ch. 243 Cariyvon tv.) (Eruscott mika i: 
20 Eq. 348; Pollard v. Pollard, [1894] 
P. 172; Blacklow v. Laws, 2 Hare 


40, 24 EngCh 40, 671 Reprint 17; In 
re Borrowes, Ir. R. 2 Hq. 468; Re 
Twiss, 16 L. T. Rep. N. S. 139; Brown 
v. Sansome, McClell. & Y. 427, 148 
Reprint 480. 

Compare Harlan v. Brown, 2 Gill 
(Md.) 475,°41 AmD 436 (holding that 
a power to sell within two years was 
properly executed by a sale within 
such period, although the deed was 


not executed until after it had 
elapsed). 
[a] A power to sell at the death of 


a designated person cannot be exer- 
cised during the lifetime of such per- 
son. « Carlyen: ve Truscott)/ "La. -R. 720 
Eq. 348; Blacklow v. Laws, 2 Hare 
40, 24 EngCh 40, 67 Reprint 17. 

20. Rhode Island Hospital Trust 
Co. Vi Harris; 20 R.1..160, 87 A ‘70d. 

21. Inre Safford, [1915] gn@hie aioe 


In re Illingworth, [1909] 2 Che 29% 
ones Blight ve Hartnoll, L9 ‘Chey Dp: 
23. U. S. Trust Co. v. Chauncey, 


32 Misc. 358, 66 NYS 568; Title Guar- 
gore’, ete., Co. v; Ebaugh, 184 NYS 

Intention to exercise power by will 
saath before its creation see infra 

24. Conn.—Beers v. Narramore, 61 
Conn.1/35722 Ay 1061. 

N. J.—McCoury v. Leek, 14 N. J. 
Eq. 70. 

N. Y.—Dorland v. Dorland, 2 Barb. 
63; Weston v. Ward, 4 Redf. Surr. 


e 


Pa. —Githens’ Bst., 24 Pa. Co. 248. 

Sunes 14 8. C. 
Ba Greer v. McBeth, 309: C. Hat 

vVt.—Judevine v. Judevine, 61 Vt. 
587, 18 A778, 7 LRA 517 

V i i lins, 76 Va. 
48; Staples v. Staples, 24 Gratt. (65 
Va.) 225. 

25. Judevine v. Judevine, 61 Vt. 
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26. McCoury v. Leek, 14 N. J. Eq. 
70; Githens’ HEst., 24 Pa. Co. 248. 

27. Jennings v. Teague, 14 S. C. 
229; Wimbish v. Rawlins, 76 Va. 48; 
Staples v. Staples, 24 Gratt. (65 Va.) 
225. Compare Githens’ BMst., 24 Pa. 
Co. 248 (where it was said that the 
donee and not the court is the judge 
of what time is proper and reasonable 
under a power leaving the time of ex- 
ercise to the discretion of the donee). 

28. Conditions attached to execu- 
tion see infra §§ 128-130. 

Power dependent on contingency 
see supra § 22. 

29. Cowman y. Classen, (Md.) 144 


happening of the event cannot be ascertained until 
the moment of the donee’s death.*° 

[§ 109] 4. Power Subject to Life Estate. A pow- 
er which is subject to a life estate cannot be effectual- 
ly exercised during the continuance of such estate,** 
except with the consent of the life tenant.*? 


Such 


A 367 [dist Thom v. Thom, 101 Md. 
444, 61 A 193]; Bundy v. U. S. Trust 
Co., 257 Mass. 72, 153 NE 337; Mach- 
ier v. Funk, 90 Va. 284, 18 SE 19% 
Hanbury v. Bateman, [1920] 1 Ch. 
313; Sutherland v. Northmore, 1 
Dick. 56, 21 Reprint 188; Wandes- 
forde v. Carrick, Ir. R. 5 Eq. 486; 
Bradley v. Bury, 10 Jur. N. S. 937; 
Harris v. Graham, 2. Rolle Abr. 247 pl 
6; Ashford v. Cafe, 7 Sim. 641, 8 
EngCh 641, 58 Reprint 989; Martin v. 
Kelso, 5 Wkly. Rep. 440. See Thorn- 
dike v. Reynolds, 22 Gratt. (63 Va.) 
21 (apparently applying the rule); 
In re Miller, 129 L. T. Rep. N. S. 666, 
(applying the rule). But see Hamlin 
v. Thomas, 24 WklyNCas (Pa.) 4 
(holding that a power to be exercised 
on a given event cannot properly be 
executed before the happening of 
that event; but that, where a power 
is complete, its exercise being post- 
poned for the benefit of a particular 
person, the consent of the person will 
be equivalent to the happening of the 
stipulated contingency). See also 
cases infra note 30. 

Suspension of power pending hap- 
pening of contingency see supra § 22, 

30. Cowman v. Classen, (Md.) 144 
A 367; Wandesforde v. Carrick, Ir. R. 
5 Eq. 486. Compare Ritchie’s Est., 
24 Pa, Dist. 510 (holding that a power 
to dispose of property at the donee’s 
death could be validly exercised dur- 
ing his lifetime, although it would not 
take effect until his death). 

31. Booraem v. Wells, 19 N. J. Eq. 
87; Jackson v. Ligon, 3 Leigh (30 
Va.) 161. See also Dohoney v. Tay- 
lor, 79 Ky. 124 (holding that, where 
a will directed that lands given a 
widow for life should be sold on her 
death by the executor, and he de- 
clined to qualify, and the widow qual- 
ified as administratrix, she could not, 
asesuch, sell the land devised to her 
for life). But see Lindsley v. Camp- 
town First Christian Soc., 37 N. J. Hq. 
277 (holding that, where testator gave 
a life estate in property to his widow, 
remainder for life to his daughter, 
with power to dispose of it by will, 
and the daughter made a will attempt- 
ing to exercise the power, and died 
in the lifetime of her mother, the 
power was properly executed). 

[a] Rule applied.—Where a devise 
was made to testator’s wife for life, 
and, after her death or marriage, the 
lands to be sold for division among 
his children, and his wife renounced 
the will, and dower was assigned her, 
the executor had no power to sell any 
part of the subject of the devise dur- 
ing the widowhood of the wife. Jack- 
son v. Ligon, 3 Leigh (30 Va.) 161) 
But see Gallagher’s Hst., 2 LegChron 
(Pa.) 155 (holding that the widow by 
renouncing the will waived the post- 
ponement of the power). 

32. Snell v. Snell, 38 N. J. Eq. 119: 
Knapp v. Knapp, 46 Hun 1905 11 NYSé 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 109-114] 


consent need not be shown by deed,** but may be 
given orally,** or appear from the actions of the life 


tenant.?® 
[§ 110] 5. Exercise by Survivor. 


lishes it after the other’s death.®? 


[§ 111] D. Mode of Execution?°—1. In General. 
Tt is frequently laid down as a general rule that a 
power must be executed in strict accordance with its 
terms ;*! and so when a certain mode of executing 
it 1s prescribed by the donor, the donee has no au- 
thority to execute it in any other mode.*? 
ease of a power coupled with an interest, however, 
the law is satisfied with a substantial compliance with 
the terms of the instrument by which it was ere- 


492; Hupp v. Union Coal, ‘etc., Co., 
woe Pa. 529, 131 A 864; Knapp Vv. 
Nissley, 254 Pa. 379, 98 A 1051; Ham- 
fin’ vy... Thomas,’ 126 Pa. 20; 17 A’ 5065 
Styer v. Freas, 15 Pa. 339; Gast v. 
Porter, 13 Pa. 533. See also Galla- 
gher’s Est., 2 LegChron (Pa.) 155 (ap- 
plying the rule). 

33. Knapp v. Nissley, 254 Pa. 379, 
98 A 1051. 


34 Knapp ov. Nissley, supra; 
a v. Thomas, 126 Pa. 20, 17 A 
35. Hupp v. Union Coal, etc., Co., 


284 Pa. 529, 131 A 364; Knapp v. Niss- 
Tey, 254 Pa. Sov Sens who ode 

[a] Joining in conveyance.— 
Where the life tenant joined the 
donees of a power of sale in the exe- 
cution of a deed, the date of execution 
of the power was accelerated. Hupp 
v. Union Coal, etc., Co., 284 Pa. 529, 
131 A 364. 

36. Thomas v. Jones, 1 De G. J. & 
S. 63, 66 EngCh 49, 46 Reprint 25. 

37. McAdam v. Logan, 3 Bro. Ch. 
310, 29 Reprint 553; Re Moir, 46 L. T. 
Rep. ING Zoe 

38. Garrett v. Duclos, 128 App. 
Div. 508, 112 NYS 811; Cave v. Cave, 
8 De G. M. & J. 131, 57 EngCh 102, 44 
Reprint 339. 

39. In re Blackburn, 48 Ch. D. 75. 

40. Instrument of execution see 
infra §§ 114-121. ‘ 

Testamentary power see Wills [40 
Cye 1835]. 


41. Ala.—Burton v. Jones, 212 Ala. 
353, 102 S 807. See also Rutledge v. 
Crampton, 150 Ala. 275, 43 S 822 


(holding that the courts cannot up- 
hold any attempted exercise of a pow- 
er short of substantial compliance 
with the statute prescribing how 
powers must be exercised). 

Conn.—O’Brien v. Flint, 74 Conn. 
502, 51 A 547. 

Fla.—King v. Palm Beach Bank, 
etc., Co., 92 Fla. 414, 109 S 580. 

Ga.—-Taylor v. Phillips, 147 Ga. 761, 
95 SE 289. 

Til.—Breit v. Yeaton, 101 Ill. 242; 

196 Ky. 


Fairman v. Beal, 14 Ill. 244. 
Ky _—Greenway v. White, 
745, 346 SW 137, 140, 32 ALR 1385 [cit 
vel. Ci Collier sv: » Halitax, (Paper 
Corp., 172 N. C. 74, 89 SE 1006, 1007 
[quot Cyc]; Haslen v. Kean, 4 N. C. 
700, 7 AmD 718. 
Tex.—Crosby vy. Huston, 1 Tex. 203. 


Va.—Goodloe v. Woods, 115 Va. 540, 
80 SH 108, 111 [quot Cy¢]. 


W. Va.—lIrons v. Croft Hat, etc., 
Co., 86 W. Va. 685, 104 SE 111, 115 
[cit Cyc]. 


Eng.—Barretto v. Young, Lael 2 
Ch. 339; Doe v. Lock, 2 A. & E. 705, 29 
MCMr325, dd Reprint PANE Ross _v. 
Ewer, 3 Atk. 156, 26 Reprint 892; 


A general power 
of appointment given to the survivor of two persons 
can be well exercised by the will, made during the 
lives of both, of the person who turns out to be the 
survivor.*® Where, however, a power given to the 
survivor of two is special,** or where it is limited to 
be executed after the death of one,** it cannot be well 
exercised by a deed or will made during the lives of 
both by that individual who afterward proves to be 
the survivor, unless, in the case of a will, he repub- 


POWERS 


of the donee, he 


ean be executed 


In the 
General. 


Pulteney, 6 Bro. P. ©. 175, 2 


567, 101 Reprint 
318; Burnet v, Mann, 1 Ves. 156, 27 
Reprint 953. 

Interests and estates which may be 
eppoinies or conveyed see supra §§ 


Cavan v. 
Reprines1Olo? 5. Ts Re 


To whom appointments may be 
made see supra §§ 39-48. 
42. Hannan v:' Slush, 5.F. (2d) 


718; see also cases supra note 41. 

43. Rowe v. Lewis, 30 Ind. .163; 
Rowe v. Beckel, 30 Ind. 154, 95 AmD 
676. 


Powers coupled with interest see 
supra § 12. 

44. Taylor v. Benham, 5 How. (U. 
S+)-283; 12°; eds 180 Srons! v2 Croft 
Hat, etc.,.Co., 86 W. Va. 685, 104 SE 
111, 115 [cit Cyc]. See also Du Bois 
View’ Barker) 4 ELD WC New =.) & 8059 6 
Thomps. & C. 349 (holding the 
donee’s acts effectual as an exercise 
of a power, although irregular or 
even criminal). 

Powers in trust see Trusts. 

45. Ala.—Cramton vv. Rutledge, 
163 Ala. 649, 50 S 900, 136 AmSR 94. 


Ky.—Greenway v. White, 196 Ky. 
745, O46 SW 137, 140, 32 ALR 1385 
[cit Cye]. 


N. Y.—West v. West, 215 App. Div. 
285, 213 NYS 480, 


N. C.—Collier v. Halifax Paper 
Corp., 172° N. €.°74, 89 ‘SH 1006, 1007 
[quot Cye]. 


Pa.—Fotterall’s Hst., 2 Pa. Dist. 
146, 12 PasCo; 5. 

Va.—Goodloe-v. Woods, 115 Va. 540, 
80 SF 108, 111 [quot Cye]; Harrison 
v. Harrison, 2 Gratt. (438 Va.) 1, 44 
AmD 393; Knight Vv. Yarborough, 4 
Rand. (25 Va.) aye Cowles v. Brown, 
4 Call (8 Va.) 47 

Parol sale see ta x Bhs: 

46. Burton v. Jones, 212 Ala. 353, 
355, 102 S 807 [cit Cyc]; Cranston v. 
Crane, 97 Mass. 459, 93 AmD 106; 
Alley v. Lawrence, 12 Gray (Mass.) 


373; Cutler v. Winberry, 179 App. 
Div. 221, 166 NYS 627. 
47. Cranston v. Crane, 97 Mass. 


459, 98 AmD 106. 
Execution of agent’s authority sce 
infra text and note 50. 


48. Schley v. Brown, 70 Ga. 64; 
Brooks v. Terry, 14 NYS 238. 
Personal, official, or fiduciary ca- 


pacity of donee see supra § 100. 

49. Distinguished from powers see 
supra § 1. 

50. See Agency §§ 3238, 332. 

51. See Executors and Adminis- 
trators § 666. 


52. See Trusts [39 Cyc 364]. 

53. Power to sell see supra §§ 65- 
54, Silverthorn vy. McKinster, 12° 
eOA i 
55. Perkins v. Presnell, 100 N. C.. 


conferred upon the donee.*® 
which common-law authorities*® given to agents,®°° 
executors,®! and trustees??? 
been treated elsewhere in this work. 

[§ 113] 3. Parol Sale.>* 
particular directions for its execution, may be exe- 
cuted by a parol sale,°* unless such sale would be in 
contravention of the statute of frauds.®* 

{§ 114] E. Instrument of Execution.>°—1. 
Where the execution of a power is not 
otherwise restricted by the terms of its creation, it 
may be exercised by deed,®* will,°® or simple note in 
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ated;*° nor is the same strictness applied to the exe- 
cution of a power coupled with a trust as to that of 
a naked power.*# 
where the manner of execution is left to the discretion 


Where no mode is prescribed, or 


may execute it in any manner which 


will legally effectuate the intention of the donor.*° 

[§ 112] 2. In What Name and Capacity. A pow- 
er should be exercised by the donee in his own name,*® 
unless the terms of its creation merely authorize to 
execute it as the donor’s agent or attorney ;*’ and it 


only in the capacity in which it was 
The name and style in 


should be exercised has 


A power to sell, without 


In 


220, 6 SE 801. 

Statute of frauds see Frauds, Stat- 
uteroL 2IEC Jzp 113 

56. Conveyance or mortgage un- 
der power of appointment see supra 
§§ 60, 61. 

Parol sale see supra § 113. 


57. Ill.—McGee v. Vandeventer, 
326 Tll. 425, 158 NE 127; Christy v. 
Pulliam, 17 Ill. 59; Fairman v. Beal, 
14 Tl. 244. 


Ky.—Greenway v. White, 196 Ky. 
745, 246 SW 137, 140, 32 ALR 1385 
Leit Cyel]. 

Md.—Benesch v. Clark, 49 Md. 497. 


Mass.—Burbank v. Sweeney, 161 
Mass. 490, 37 NE 669. 
Mo.—Wead v. Gray, 78 Mo. 59. 
Nebr.—Loosing  v. Loosing, 85 
920. 


Nebr. 66, 122 NW 707, 25 LRANS 
N. Y.—-Crooke v. Kings County, 97 


INE me 
Brptton, 8 9Na Ors 5s 

Pas Ritonie’s Hst., 24 Pa. Dist. 510. 

Ss. C.—wWilson v. Gaines, 30. Sine 
Eq. 429. 

Va.—Goodloe v. Woods, 115 Va. 540, 
80 SE 108. 

W. Va.—Ruffner v. Broun, 83 W. 
Va. 689, 98 SE 872. 

Eng. Roscommon v. Fowke, 6 Bro. 
P. C. 158, 2 Reprint 998; Ex p. Wil- 
liams, 1 Jac. & W. 89, 37 Reprint 309; 
Irwin v. Irwin, 10 Ir. Ch. 29; Humble 
v. Bowman, 47 lL. J. Ch. 62; Martin v. 
Kelso, 5 Wkly. Rep. 440. 

[a] Power to be exercised at do-- 
nee’s death.—The fact that by the 
terms of its creation a power is to be 
exercised at the donee’s death does 
not restrict it to execution by will 
alone, and it may be exercised by 
deed. Christy v. Pulliam, 17-Ill. 59; 
Fairman v. Beal, 14 Ill. ‘944; Good- 
loe v. Woods, 115 Va. 540, 80 SH 108; 
Dighton v. Tomlinson, Comyns, 194, 
92 Reprint 1030, 10 Mod. 31, 88 Re- 
print G2 Ps wis. 149, 24 Reprint 
335, 1 Salk. Doi; acgu Reprint 212;> Ex 
p. Willi ams, 1 Jac. & W. 89, 37 Re- 
print 309; Anonymous, 3 Leon, 71, 74 
Reprint 548; Humble v. Bowman, 47 
L. J. Ch. 62. See to same effect Ben- 
esch v. Clark, 49 Md. 497. Compare 
In re Flower, 55 L. J. Ch. 200 (hold- 
ing that a power given to a life ten- 
ant to dispose of the property at her 
death was exercisable only by will 
where she was prohibited from sell- 
ing or giving away the property dur- 
ing her life). But see Porter v. 
Thomas, 23 Ga. 467; Weir v. Smith, 
62 Tex. 1. (in both ‘of which such a 
power was held exercisable only by 


will). 

58. 'Ga:—New v. Potts, 55 Ga. 420. 
| Kleber v. Kleber, 67 SW. 838, 
24 Kyl Ae 

Mass.—-Stone v. Forbes, 189 Mass. 
163, 75 NE 141; Burbank v. Sweeney, 
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writing ;°® and powers have been held to be effectual- 
lly executed by gifts inter vivos®® or causa mortis®? 
of the subject matter, by pleadings in suits in 
equity,°* and by acts and instruments.®? 


161 Mass. 490, 37 NE 669. 

Mo.—Wead v. Gray, 78 Mo. 59. 

Nebr.— Loosing v. Loosing, 85 Nebr. 
66, 122 NW 707, 25 LRANS, 920. 

N. J.—Cueman v. Broadnax, 37 N. 
Oe Dr 508. 

N. Y.—Crooke v. Kings County, 97 
N. Y. 421. 

Pa.—Forsythe v. Forsythe, 108 Pa. 


129. 

S. C.—Wilson v. Gaines, 30 S. C. 
Eq. 420. 

Tenn.—Cathey v. eae a 


Humphr. 470, 49 AmD 714 

Va.—-Goodloe v. Woods, 115 Va. 540, 
80 SE 108. 

W. Va.—Ruffner v. Broun, 83 W. 
Va. 689, 98 SE 872. 

Eng.—In re Bolton, [1903] 2 Ch. 
461; Roscommon v. Fowke, 6 Bro. 
PCP 158) 22 tReprints99377bay lor Vv. 
Meads, 4 De G. J. & S. 597, 69 EngCh 
457, 46 Reprint 1050; Ex p. Williams, 
1 Jac. & W. 89, 37 Reprint 309; Hd- 
wards v. Edwards, 3 Madd. 197, 56 
Reprint 482; Burnet v. Mann, 1 Ves. 
156, 27 Reprint 953. 

Ont.—Re Osborne, 15 OntWN 48. 

[a] Power to be exercised during 
donee’s lifetime may be as validly ex- 
ercised by will as by deed. McGee 
v. Vandeventer, 326 Ill. 425, 158 NE 
127. But see Matter of Wendel, 181 
App. Div. 126, 168 NYS 297 [rev_on 
other grounds 223 N. Y. 433, 119 NE 
879, 5 ALR 177] (where it was said 
obiter that, if the creation of a pow- 
er direct that it be exercised during 
the donee’s life, it cannot be exercised 
by will). 

59. Ind.—Tower v. Hartford, 115 
Ind. 186, 17 NE 281. 

Mo. — Claflin v. Van Wagoner, 32 
Mo. 252. 

N. J.—Cueman v. Broadnax, Sid Ns 
J. L. 508; Wooster v. Cooper, 59 N. 
J. Eq. 204, 45 A 381. 

Va.— Goodloe v. Woods, 115 Va. 540, 
80 SE 108. 

Eng.—Proby v. Landor, 28 Beav. 
504, 54 Reprint 460; 
2 Beav. 236, 17 BneCh 236, 48 Reprint 
1171; In re Jennings, 8 ir. Ch. 421; 
Brodrick v. Brown, ik Kay & J. 328, 
69 Reprint 484. 


60. Ewing v. Handley, 4. Litt. 
(Ky.) 846, 14 AmD 140; Farrington 
v. Parker, L. R. 4 Eq 116; Brodrick 


v. Brown, 1 Kay & e "328, 69 Reprint 
484. 
61. Wilson v. Gaines, 30 S. C. Eq. 


420. 

62. Carter v. Carter, Mosely 365, 
25 Reprint 442; Allen v. Papworth, 
-1 Ves. 168, 27 Reprint 958; Irwin v. 
Farrer, 19 ‘Ves. Jr. 86, 34 Reprint 450; 
Fortescue v. Gregor, 5 Ves. Jr. 553, 
31 Reprint 734. 

68. See cases infra this note. 

[a] Ilustrations.—(1) Covenant 
to exercise power to charge, followed 
‘by approval of draft of a deed execut- 
ing the power. Charlton v. Charlton, 
{1906] 2 Ch. 523. (2) Taking in his 
own name, by life tenant of corporate 
stock with general power of appoint- 
ment, a certificate to new stock based 
on earnings, a part of which had ac- 
erued before his tenancy commenced, 
so that as between the life tenant and 
remainderman the new stock was a 
distribution of capital. Weston v. 


Second Orthodox Cong. Soc., 79 N. 
HH. 245, 110 A 187. (8) Recital that 
donee had appointed to designated 


person. Burke v. Lambert, 15 Wkly. 
Rep. 913. (4) Fine. Dighton v. Tom- 
jinson, Comyns 194, 92 Reprint 1030, 
10 Mod. 31, 88 Reprint 612, 1 P. Wms. 
149, 24 Réprint ea! Salk. Zoos mon 
Reprint 202, (5) The execution of a 
bond by the donee of a power in fa- 
vor of the object thereof. Burke v. 
Lambert, supra. 

64. See cases infra this note. 

[a] I lustrations. — (1) Written 


Baton v. Smith,. 


POWERS 


On the! eral. Where it 
instructions for the preparation of a 
deed executing the power. Hawke v. 
Hawke, 26 Wkly. Rep. 93. (2) Ar- 
rangement for sale of subject matter 
by donee of general power of appoint- 
ment, where the complete terms had 
not been ascertained. Morgan v. Mil- 
man, 3 De G. M. & G. 24, 52 EngCh 20, 
43 Reprint 10. (3) Draft of will, 
signed but not executed as decedent 
knew will was required to be execut- 
ed... Union, etc., Trust Co. v. Bartlett, 
99 Conn. 245, 122 A 105. (4) Power 
of attorney given to bankers to trans- 
fer securities to third person. 
Hughes v. Wells, 9 Hare 749, 41 Eng 
Ch 749, 68 Reprint 717. (5) Renewal 
of a lease by a life tenant having a 
power of appointment in his own 
name and at his own expense. Brook- 
man v. Hales, 2 Ves. & B. 45, 35 Re- 
print 235. (6) Where power was ex- 
ercisable only by will, recitals in do- 
nee’s will that she had executed con- 
veyances as she desired to appoint 
the property, and delivered them in 
escrow. Richter v. Lindemann, 166 
App. Div. 33, 152 NYS 784. (7) Tak- 
ing possession of corporate stock in 
which donee of power had also life 
estate, and securing transfer to him- 
self. Weston v. “Second Orthodox 
Cong: Soc: 79: NaH. 245,.110, A. 137, 

65. U. S.—Markoe v. Maxcy, 16 F. 
Casx.No. 9,093, 55Cranech (C.1C5=306- 

Ala.—Rutledge v. Crampton, 150 
Ala. 275, 43 S 822. 

Ga.—Porter v. Thomas, 23 Ga. 467; 
Weeks v. Sego, 9 Ga. 199 


Ill.—Merchants’ L. & T. Co. v. Pat- 
terson, 308 Ill. 519, 189 NE 912; Mc- 
Fall v. Kirkpatrick, 236 Ill. 281, 86 
NE 139; Henderson v. Blackburn, 
104 Ill. 227, 44 AmR 780; Breit v. 
Yeaton, 101 Ill. 242; Fairman v. Beal, 
14 Ill. 244.. 

Ae a v. Bradbury, 97 Ind. 
ob 

Ky.—Greenway v. White, 196 Ky. 


745, 246 SW 1387, 140, 32 ALR 1385 
[cit Cyc]; Continental Nat. Bank v. 
pega ap Rell: 184 Ky. 658, 213 SW 
193. 
Mass.—Thompson v. Pew, 214 
Mass. 520, 102 NE 122. 
peat. eran v. Mitchell, 17 Miss. 
& T. Co. v. Mor- 
Y. 290, 114 NE 389, 


N. Y.—Farmers’ L. 
timer, 219 N. 
AnnCasl1918E 1159; Coleman v. Beach, 
97 N. Y. 545; Newton v. Hunt, 59 
Mise. 638, 112 NYS 573 [mod on oth- 
er grounds 134 App. Div. 325,119 NYS 
3 (aff 201 N. Y. 599 mem, 95 N#& 1134 
mem)]. See also Richter v. Linde- 
mann, 166 App. Div. 33, 152 NYS 784 
(apparently recognizing the rule). 

N. C.—Reid v. Boushall, 107 N. C. 
345, 12 SH 324. 

Oh. Taliaferro v. Young Men’s 
Christian Assoc., 10 Oh. Dee. (Re- 
print) 1, 18 CineLBul 2. 


a. Bailey, 291 Pa. 421, 140 
A 145; Slifer v. Beates, 9 Serg. & R. 
166; In re Trust Under Deed of Ley- 


ering, 9 Pas Dist.) & 'Co.4328) 
yank I—Moore vy. Dimond, 5 R. I. 


S. C.—Piegler v. Jeffries, 128 S. C. 
254, 121 SH 783; Dumas v. Carroll, 
112 S. C. 284,°99 SE 801; Huggins’ v. 
Price, 96 S. C. 83, 79 SE 798; Bentham 
v. Smith, 15 S. C. Hq. 33, 34 AmD 599. 

Tenn.—Starnes v. Allison, 2 Head 
221; Marshall v. Stephens, 8 Humphr. 
159, 47 AmD 601; Morgan vy. Elam, 
4 Yerg. 375. 

Tex.—Weir v. Smith, 62 Tex. 1. 


: 90 Va. 384, 
19 SE 166. 


Eng.—Re Weightman,. [1915] 2 Ch. 
205; Barretto v. Young, [1900] 2 Ch. 
339; Sockett v. Wray, 4 Bro. Ch. 483, 
29 Reprint 1000; Darlington vy. Pulte- 
ney, Cowp. 260, 98 Reprint 1075; 
Patch v. Shore, 2 Dr. & Sm. 589, 62 


Betgrthe. s 


[§§ 114-115 


other hand, particular instruments have been held 
ineffectual as executions of powers.®# 
[§ 115] 2. Restrictions as to Nature—a. In Gen- 


is expressly provided®® or clearly 


Reprint 743; Majoribanks v. Hoven- 
den, Drury 11, 16 Ir. Eq. 238; Doe v. 
Thorley, 10 Hast 438, 103 Reprint 842; 
Saunders v. Evans, 3 Cas. 721, 
11 Reprint 611; In re Flower, 55 L. si 
Ch. 200; Paul v. Hewetson, 2 Myl. 
& K. 434, 7 EngCh 434, 39 Reprint 
1009; Tollet v. Tollet, 2 P. Wms. 489, 
24 Reprint 828; Woodward v. Has- 
ley, Rolls, Febr. 1727, MS. [cit 1 Sug- 
den Powers p 269]; Bushell v. Bush- 
ell, 1 Sch. & Lef. 96; Hougham v. 
Sandys, 2 Sim. 95, 2 EngCh 95, 57 
Reprint. 725; Doe v. Cavan, 5 T. R. 
567, 101 Reprint 318; Anderson y. 
Dawson, 15 Ves. Jr. 532, 33 Reprint 
856; Reid v. Shergold, 10 Ves. Jr. 
370, 32 Reprint 888. But see Sneed 
v. Sneed, Ambl. 64, 27 Reprint 37; 
Smith v. Ashton, 1 Ch. Cas. 264, 22 
Reprint 792, Freem. 808, 89 Reprint 
226, 3 Keb. 551, 84 Reprint'!874, Rep. 
t. Finch 273, 23 Reprint 150; Anonv- 
mous, 3 Salk. 277, 91 Reprint 822 
(all holding a power to make provi- 
sion for children by deed well execut- 
ed by will). 

Ont.—Re Goodhue, 47 Ont. L. 178; 
Shore v. Shore, 21 Ont. 54, 11 CanLT 
act ies 108; Re Collard, 16 Ont. 

Compare Harker vy. Elliott, 3 Del. 
51 (holding that power given by an 
act of assembly to a married woman 
“to hold, bargain, sell and convey her 
lands, and to receive rents and profits 
and ‘purchase- -money thereof; and 
that her deed conveying said land 
shall be good; and that she shall 
have power to make contracts and 
transact business, binding herself in 
the same manner as if. she was un- 
married,’ referred to acts and con- 
tracts inter vivos, and did not en- 
able her to dispose of her land by last 
will and testament made in her hus- 
band’s lifetime); Wilks v. Burns, 60 
Md. 64 (holding that a power to be 
exercised by will could not validly 
be executed by a will coupled with a 
contract making the will irrevocable, 
which was equivalent to an attempted 
exercise by deed). 

[a]. Thus (1) a power to appoint 
by will cannot be executed by mort- 
gage. Bentham v. Smith, 15 S. C. Ea. 
33, 34 AmD 599. (2) A power to con- 
vey by deed alone cannot be exer- 
cised by will, even though it is not 
to take effect until the death of the 
donee. Coleman v. Beach, 97 N. Y. 
545. (3) A power to be exercised by 
will cannot be executed by force of a 
contract to make a will, for such a 
contract, specifically performed un- 
der compulsion of the court, becomes 
the equivalent of a grant. Farmers’ 
L. . Co. v. Mortimer, 219° Ns Ye 
290, 114 NE 389, AnnCasi1918E 1159. 
See In re Cooke, [1922] 1 Ch..7292 
(applying the rule); Thacker v. Key, 
L. R. 8 Eq. 408 (dictum). (4) A deed 
in form testamentary is not a good 
execution of a power exercisable by 
will only. Patch v. Shore, 2 Dry & 
Sm. 589, 62 Reprint 7438. (5) 


well settled law that a power to ap- — 


point by will cannot be executed in 
any other manner. The intention of 
the creator of such a power is taken 
to be that the donee of it shall not 
deprive himself until the time of his 
death of his right to select such of 
the objects of the power as he may 
deem_ proper.’ Re Collard, 16 Ont. 
G35. 1 a0. = 

rb] Power to appoint by deed or 
will is single power, with a restric- 
tion requiring it to be exercised by 
one or the other of those instruments, 
but leaving to the donee the option to 
choose which instrument he will use. 
Saunders v. Evans, 8 H. L. Cas. 721, 
11 Reprint 611. 

[ec] Confirmation by will of ap- 
pointment made in deed.—Where a 


For later cases, developments and changes in the law sc2 cumulative Annotations, same title, page and note number. 


§§ 115-118] 


implied®® by the terms of the creation of a power that 
it shall be executed by a particular instrument, as 
by deed or by will, or by either of two particular 
instruments, the restriction must be observed, and 
the power cannot be effectually executed in any other 


way or by any other instrument.®7 
Instrument in nature of a will. 


exercised by an instrument in the nature of, or pur- 
porting to be, a will is well exercised by an instru- 
ment of a testamentary character, although it is void 
as a will;°* but such a power cannot be executed by 


deed.°® 


[§ 116] b. Instrument in Writing. A power re- 
quired to be executed by a writing or instrument in 
writing is well executed by a will,*® provided it is 
executed with the formalities, if any, prescribed by 
law and by the instrument creating the power.’ 

[§ 117] c. Delivery. Where a power is to be exe- 
cuted by an instrument signed, sealed, and “deliv- 
ered,” a will duly signed and sealed, and duly pub- 


power of appointment is exercisable 
only by will, a confirmation in the 
donee’s will of a deed theretofore exe- 
euted, purporting to make an appoint- 
ment of the property, is a valid exer- 
eise of the power. Merchants’ L. & 
T. Co. v. Patterson, 808 Ill. 519, 139 
NE 912. 

66. Porter v. Thomas, 23 Ga. 467; 
Weir v. Smith, 62 Tex. 1; Doe v. 
Thorley, 10 East 438, 103 Reprint 842. 
See also cases infra this note. 

fa] Execution restricted to deed. 
—If the creator of a power direct 
that it be exercised during the donee’s 
life, it cannot be exercised by will. 
Holmes v. Nelson, 148 Ill. A. 554; 
Matter of Wendel, 181 App. Div. 126, 
168 NYS 297 [rev on other grounds 
2290 NY.) 4335-119) INB879,. 5: ADR 
177]. But see McGee v. Vandeventer, 
$26 Il]. 425, 158 NE 127 (where, on 
the contrary, such a power was held 
well executed by will). 

{b] Execution restricted to will. 
—(1) Where a testator empowered 
his wife to appoint an estate among 
her sons, and provided that in case of 


her intestacy it should be divided 
equally among all then alive. Brown 
v. Chambers, Hayes 597. (2) Power 


“to will’ property. Paul v. Hewet- 
son, 2 Myl. & K. 434, 7 EngCh 434, 39 
Reprint 1009. (3) Power to ‘leave’ 
property. Doe v. Thorley, 10 East 
438, 103 Reprint 842; Moore v. Ffol- 
liot, L. R. 19 Ir. 499; Walsh v. Wal- 
linger, 2 Russ. & M. 78, 11 EngCh 78, 
39 Reprint 324, Taml. 425, 12 Eng. 
Ch. 425, 48 Reprint 169. 

Power exercisable at donee’s death 
see supra § 108. 

67. See cases supra notes 65, 66. 

68. Olivet v. Whitworth, 82 Md. 
258, 33 A 723; Welch v. Henshaw, 170 
Mass. 409, 49 NE 659, 64 AmSR 309; 
Heath vy. Withington, 6 Cush. (Mass.) 
497; Barnes v. Irwin, 2 Dall. (Pa.) 
199, 1 L. ed. 348, 1 AmD 278; In re 
. Broad, [1901] 2 Ch. 86. Compare 
White v. Holly, 80 Conn. 438, 443, 68 
A 997 (where it was said: “The 
phrase, customary in the creation of 
powers of appointment ... that they 
may be exercised ‘by any writing in 
the nature of a-last will and testa- 
ment,’ is apt, to meet the case of the 
possessor of such a power who pos- 
sesses nothing else. Having no 
property of his own to dispose of, he 
has no occasion to make a will’). 


Sut see McFall v. Kirkpatrick, 236 
YU. 281, 293, 86 NE 139 (where it was 
said that a power to appoint by “an 
instrument in the nature of a last 
will and: testament” is exercisable 
only by will, since no other instru- 
ment is in the nature of a will). 

69. In re Trust Under Deed of 
Levering, 9 Pa. Dist. & Co. 328. 

70. Heath v. Withington; 6 Cush. 
(Mass.) 497; Jackson v. Veeder, 11 
Johns. (N. Y.) 169; Ruffner v. Broun, 
83 W. Va. 689, 98 SH $72; Smith v.: 
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lished, acknowledged, and declared in such manner 
as to be equivalent to delivery will operate as an exe- 
cution of the power." 

[§ 118] 3. Formal Requisites—a. In General. 
deed, will, or other instrument in execution of a pow- 


A 


er must be executed with the formalities required by 


A power to be 


law in the execution of such instruments generally,** 
and, in addition, all formalities prescribed by the in- 
strument creating the power must be observed ;‘* but 
as a rule, where a power may be executed by either 
of two instruments, formalities prescribed for one 


are not required for the other.*® 


Contents. 


be benefited.*? 


Adkins, L. R. 14 Eq. 402; Collard v. 
Sampson, 16 Beay. 543, 51 Reprint 889 
[aff 4 De G. M.. & G. 224, 53 EngCh 
174, 43 Reprint 493]; Roscommon v. 
Fowke, 6 Bro. P. C. 158, 2 Reprint 
998; Taylor v. Meads, 4 De G. J. & S. 
597, 69 HngCh 457, 46 Reprint 1050; 
Orange vy. Pickford, 4 Drew. 363, 62 
Reprint 140; Buckell v. Blenkhorn, 
5 Hare 131, 26 EngCh 131, 67 Reprint 
857; West v. Ray, Kay 385, 69 Re- 
print 163; Turner v. Turner, 21 L. J. 
Ch. 843. 

71. Inre Barnett, [1908] 1 Ch. 402; 
Barretto v. Young, [1900] 2 Ch. 339; 
Smith v. Adkins, L. R. 14 Eq. 402; 
Orange v. Pickford, 4 Drew. 363, 62 
Reprint 140; Delaney v. Delaney, (N. 
S.) 5 DomLR 543, 11 HastLR 512. 
Compare In re Broad, [1901] 2 Ch. 86 
(holding that a power to be exer- 
cised by a writing in the nature of or 
“purporting to be” a will was effect- 
ually exercised by an instrument in 
form of a will which was invalid as 
such for want of proper attestation). 

Execution of wills in general see 
Wills [40 Cye 1097]. 

Formal requisites of instrument 
executing power see infra §§ 118-120. 

72. Smith v. Adkins, L. R. 14 Eq. 


ae Mason v. Heywood, 7 lL. J. Ch. 
oat Ill—Breit v. Yeaton, 101 Ml. 
ogni Senley vy. McCeney, 36 Md. 

Mass.—Thompson Vv. Pew, 214 
Mass. 520, 102 NE 122; Osgood v. 
Bliss, 141 Mass. 474, 6 NE 527, 55 


AmR 488. 
N. C.—Leigh v. Smith, 38 N. C. 442, 


42 AmD 182. 
Walker, 28 S. C. 


Ss. C+—Blount v. 
545, 6 SE 558. 

Eng.—In re Scholefield, [1905] 2 
Ch. 408; Hummel v. Hummel, [1898] 
1 Ch. 642; Re Daly, 25 Beav. 456, 53 
Reprint 711; Sanders v. Franks, 2 
Madd. 147, 56 Reprint 289; Wilkes 
v. Holmes, 9 Mod.’ 485, 88 Reprint 
In re Edmonstone, 49 Wkly. 
Rep. 555; Wilkins v. Charretton, 22 
Wkly. Rep. 598. Compare In re Wil- 
kinson, [1917] 1 Ch. 620 (holding that 
a power to be exercised by will is ef- 
fectually exercised by a will valid 
by the law of the place where it is 
made, although not executed with the 
formalities required by the law of 
the place where the subject matter is 
situate). 

See Young v. Sheldon, 139 Ala. 444, 
86 S 27, 101 AmSR 44 (holding that 
Code [1896] § 1052, which provides 
that an instrument executing a pow- 
er must be sufficient in law to pass 
the estate if the donee of the power 
were the actual owner, merely pre- 
scribes the formalities of the in- 
strument and in no way affects the 
capacity of the donee to execute the 
instrument). 


“If the anpointment is to be by 


the exercise of a power.’® 
sonalty among the members of a class may, it seems, 
if no formality be required by the terms of its crea- 
tion, be executed by merely naming the persons to 


Technical language is not necessary to 


A power to appoint per- 


By whom instrument executed. The instrument by 
which a power is exercised must be executed by,’ 


deed, then the instrument must be 
signed, sealed and delivered like a 
deed. . If the appointment is to 
be by will, then the instrument must 
be executed in the manner prescribed 
by law for the execution of wills.” 
Thompson v. Pew, 214 Mass. 520, 
522, 102 NE 122. 

[a] Instrument executing power 
over real estate must be executed 
with the formalities requisite to a 
devise or conveyance of realty. Wag- 
staff v. Wagstaff, 2 P. Wms. 258, 24 
Reprint 721; Longford v. Eyre, 1 P. 
Wms. 740, 24 Reprint 598. See Jones 
v. Clough, 2 Ves. 365, 28 Reprint 234 
(dictum). 

[b] Will of married woman.— 
Where a married woman has power 
to appoint by will executed accord- 
ing to law, she need not follow the 
formalities governing the wills of 
married women, but may execute it 
with such formalities as are required 
in the execution of wills generally. 
Schley v. McCeney, 36 Md. 266. 

Requisites of execution of: 

Deeds see Deeds §§ 76-93. 
Will see Wills [40 Cyc 1097]. 

74. Breit v. Yeaton, 101 Ill. 242; 
Haslen v. Kean, 4 N. C. 700, 7 AmD 
(18; Waln’s .Est.;» 5: .Pay-Cou/52,-053$ 
Barretto v. Young, [1900] 2 hy. BER 
Thackwell v. Gardiner, 5 De G. & Sm. 
58, 64 Reprint 1017; ‘O'Callaghan Vs 
Comyn, Li. & G. t. Pl. 484, But see 
Ruffner v. Broun, 83 W. Va. 689, 98 
SE 872 (where it was said that, ifa 
power is given to be executed by a 
will with solemnities not required by 
statute, it may be executed by will 
without compliance with such solem- 
nities). 

“Whatever arbitrary terms’ the 
grantor of the power may impose up- 
on the party executing it, or how- 
ever absurd and unreasonable they 
may seem to be, they must be ful- 
filled; as if it were required that the 
instrument executing the power be 
witnessed by persons of a particular 
stature, or written on paper of a par- 
ticular color.” Farwell Powers p 
108 [quot Waln’s Hst., supra]. 

Signature, seal, and attestation see 
infra §§ 119, 120. 

75. Md.—Olivet v. Whitworth, 82 
Md. 258, 33 A 723; Schley v. McCeney, 
36 Md. 266. 

N. C.—Haslen v. Kean, 4 N. C. 700, 
7 AmD 718. 
acker’s App., 121 Pa. 192, 15 
A 500, 1 LRA 861. 

Tex.—Crosby v. Huston, 1 Tex. 203. 

Va.—Shearman v. Hicks, 14 Gratt, 
(55, Va.) 96: 

76. Merchants’ L. & T. Co. v. Pat- 
terson, 308 Ill. 519, 139 NE 912. 

Intention to execute see infra §§ 
122-127. 

77. Bailey Vv. Hughes, 19 Beav. 169, 
52 Reprint 313. 

78. Marsh v. Consumers’ Park 
Brewing Co., 82 Misc. 186, 1483 NYS 
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or in behalf of,7® the donee or holder of the power.®® 
The spouse of the donee need not join in the instru- 
ment,*t unless his joinder is required by the instru- 
ment creating the power;*? and when the donee is a 
life tenant of the subject matter of the power, the 


remaindermen need not join.®* 
{§ 119] b. Signature and Seal. 


with the general rule requiring compliance with all 
formalities preseribed by the instrument creating a 
power for its execution,** a requirement that the 
instrument of execution shall be signed by, or under 
the hand of, the donee,®® or that it shall be under 
seal,®® or that it shall be witnessed or attested by a 
certain number of witnesses, or in a certain man- 


ner,®? must be complied with. 
[§ 120] c. Attestation.*® 


359 [rev on other grounds 162 App. 
Div. 256, 147 NYS 695 (rev on other 
grounds 220 N. Y. 205, 115 NE 513)]. 

fa] Execution by person whose 
consent required.—(1) Where the ex- 
ercise of a power was contingent up- 
on the consent of a third person, a 
deed executed only by such third per- 
son and not by the donee was not an 
execution of the power. Marsh v. 
Consumers’ Park Brewing Co., 82 
Mise. 186, 143 NYS 359 [rev on other 
grounds 162 App. Div. 256, 147 NYS 
695 (rev on other grounds 220 N. Y. 
205, 115 NE 513)]. (2) Exercise con- 
tingent on consent of third person in 
general see infra §§ 129, 130. 

79. Delegation of authority to exe- 
cute instrument exercising power see 
supra § 105 note 2 [a]. 

80. Person authorized to execute 
power see supra §§ 96-105 

81. Young v. Sheldon, 139 Ala, 444, 
86 S 27, 101 AmSR 44; Cranston v. 
Crane, 97 Mass. 459, 93 AmD 106; 
Dillon v. Monroe Cotton Mills Co., 
187 N. GC. 812, 123 SE 89. See Combs 
v. McDowell, 179 Ky. 425, 200 SW 
632 (holding ‘that the spouses of per- 
sons whose consent to the execution 
of a power is required need not join 
in the consent). 

82. Dillon v. Monroe Cotton Mills 
Co., 187 N.C. 812, 123 SE 89 

Consent of third person to execu- 
tion of power see infra §§ 129, 130. 

83. Riemenschneider v. Tortoriel- 
Jo, 287 111.482, 122 NE 799. Compare 
Ricketts Ws People’ s Bank, (Mo.) 196 
SW 26 (holding that the joinder of 
prospective remaindermen in a deed 
executed by the donee could not 
change its legal effect). 

84. See supra § 118. 

3 Atk. 


85. Ross v. Ewer, 
Reprint 892. 

[a] Unsigned paper in the hand- 
writing of the donee of a power, pur- 
porting to execute it, is insufficient 
to comply with a requirement that 
the power be executed by an instru- 
ment signed by the donee. Ross v. 
Ewer, 3 Atk. 156, 26 Reprint 892. 

86. Osgood Vv. "Bliss, : 141 Mass. 474, 


156, 26 


6 NE 527, 55 AmR 488; Porter v. 
Turner, a4 Serge. & RR. (Pa.) 108; 
Wialn's Wst:, 5 Pa. "Co 525) Pepper's 


Will, 1 Pars. Eq. Cas, (Pa.) 4386; Ross 
Vv. Hwer, 3 Atk: 156, 26 Reprint 892; 
McAdam v. Logan, 3 Bro. Ch. 310, 29 
Reprint 553; Blockvill v. Ascot, 2 Da. 
Cas. Abr. 659, 22 Reprint 554; Martin 
v. Mitchell, 2 Jac. & W. 413, 37 Reprint 
685; Dormer v. Thurland, 2 P. Wms. 
‘506, 24 OS 837; Taylor v. John- 
son, 2 P. Wms. 504, 24 Reprint 83f. 
fa] Unsealed will rectified by 
sealed codicil—An attempted exer- 
cise, by unsealed will, of a power 
exercisable only by instrument un- 
der seal is made effectual by a sealed 
codicil. Porter v. Turner, 3 Serg. & 
R,. ee 108. 
‘ Under English Wills Act (1 
vibe: e.26§810),a ‘seal is not required, 


At the present day, in 
the absence of any requirement thereof, no memoran- 
dum of attestation to an instrument made in execu- 


| Barretto v. Young, 


POWERS 


particulars 


wise.?° 


[§ 121] 4. Construction. 
ing a power is to be construed and interpreted in ac- 
cordance with the usual rules of econstruction,®! and 
in the light of the circumstances existing at the time 
the power is exercised.®? It has been held that, where 
the exercise of a power of appointment divests vested 
estates, the instrument of execution is to be strictly 


In accordance 


construed.®* 


[§§ 118-122 


tion of a power, stating the observance of all the 
required by the instrument creating the 
power, is needed to establish that the power has been 
duly executed;*® but the rule was formerly other- 


An instrument execut- 


[§ 122] F. Intent To Execute—1l. In General. 


Except when supplied by statute,®* the intention to 


although called for in the instrument 
creating the power, where the power 
is expressly to be executed by will; 
but a will made in execution of a 
power to appoint by writing under 
seal must be sealed. West v. Ray, 
Kay 385, 69 Reprint 163 [disappr 
Buckell v. Blenkhorn, 5 Hare 131, 26 
BPneCh 131, 67 Reprint 857]. 
Reaquisites and sufficiency of seal 
generally see Seals [35 Cyc 1169]. 
87. Breit v. Yeaton, 101 Ill. 242; 
Yeaton v. Yeaton, 4 Ill. A. 579; Wain- 
wright v. Low, 132 N. Y: 313. 30. NE 
747 faff 57 Hun 386, 10 NYS 8884; 
Ocheltree v. McClung, 7 W. Va. 232; 
11900] 2 Ch. 339; 
Sergeson v. Sealey, 2 Atk. 412, 26 Re- 
print 648, 9 Mod. 370, 88 Reprint 513; 
Re Daly, 25 Beay. 456, 53 Reprint 711; 
Thackwell v. Gardiner, 5 De G. & 
Sm. 58, 64 Reprint 1017; Burnham v. 
Bennett, 1 De G. & Sm. 513, 63. Re- 
print 1172; Hughes v. Wells, 9 Hare 
749, 41 EngCh 749, 68 Renrint 717; 
Kibbet v. Lee, Hob. 312, 80 Reprint 
455: O’Callaghan v.Comyn, Ll. & G. 
t. Pl. 484, Sanders v. Franks, 2 Madd. 
147, 56 Reprint 289; Moodie v. Reid, 
1 Madd. 516, 56 Reprint 189. 2 Madd. 
156. 56 Reprint 292; Doe v. Keir, 4 M. 
& R. 101; Hopkins v. Myall, 2 Russ. 
& M. 86, 11 EngCh 86, 39 Reprint 327; 
Bainbridge v. Smith, 8 Sim. 86, 8 
EngCh 86, 59 Reprint 35; Simeon v. 
Simeon, 4 Sim. 555, 6 EneCh 555. 58 
Reprint 208: Stanhope v. Keir, 2 Sim. 
& St. 37, 1 HngCh 37, 57 Reprint 259- 
See Olivet v. Whitworth, 82 Md. 258, 
33. A723; Ricketts v. Loftus, 4 Yoe 
C. Exch. 519, 160 Reprint 1112 (both 


apparently recognizing the _ rule). 
Compare Shearman  v.. Hicks, 14 
Gratt. (55 Va.) 96 (holding that a 


power exercisable by will executed 
in the presence of two witnesses was 
effectually exercised by a holographic 
will, without witnesses, the require- 
ment as to witnesses applying only to 
wills in the usual form); Cotter v. 
Layer, 2 P. Wms. 623, 24 Reprint 887 
(holding that a power exercisable by 
instrument witnessed by three per- 
sons was effectually exercised by in- 
strument witnessed by only two per- 
sons, Where the instrument of execu- 
tion was a marriage settlement and 
made in consideration of marriage; 
but the court said that it would be 
otherwise if the appointment were 
voluntary). To same effect Wade v. 
Paget, 1 Bro. Ch. 368, 28 Reprint 1180, 
1 Cox Ch. 74, 29 Reprint 1069. 

Attestation of compliance with re- 
quirements see infra § 120. 

88. Witnesses to execution of in- 
strument see supra § 119. 

89. Burdett v. Spilsbury, 10 Cl. & 
F. 340, 8 Reprint 772; Vincent vy. So- 
dor, 4 De G. & Sm. 294, 64 Reprint 
839; Newton v. Ricketts, 9 H. L. Cas. 
262, 11 Reprint 731. See also Ladd 
var Ladd, 8° How: | (GUssS)) “0trlae sed. 
967 (where a marriage settlement 
gave the woman the power of ap- 


execute a power must always appear in its execution, 
either by express terms or recitals, or by necessary 
implieation,®® so that the transaction is not fairly 


pointment to the use of such persons 
as she might from time to time ap- 
point during the coverture, by any 
writing or writings under her hand 
and seal attested by three credible 
witnesses, and she executed a deed 
which recited that the parties had 
thereunto set their hands and seals, 
and which the witnesses attested as 
having been ‘‘sealed and delivered,” 
this was held a sufficient execution 
of the power, although the witnesses 
did not attest the fact of her “sign- 
ing”? it). 

90. Moodie v. Reid. 1 Madd. 516, 
56 Revrint 189, 2 Madd. 156, 56 Re- 
print 292: Waterman v. Smith, 9 Sim. 
629, 16 EngCh 629, 59 Reprint 501; 
Wright v. Wakeford, 17 Ves. Jr. 454, 
34 Reprint 176. 

91. Construction of: 

Deed see Deeds §§ 195—480. 

Will see Wills [40 Cyc 1382]. 

Other instruments see particular ti- 
tles throughout this work. 

92. Minot v. Paine, 230 Mass. 514, 
120 NE 167, 1 ALR 365. 

Circumstances at execution as af- 
fecting application of rule and stat- 
utes against perpetuities see Per- 
petuities §§ 65, 115. 
eee Imeremikine ston, Sie Rie, alas 

94. Statutes supplying intent to 
execute power see infra § 123 text 
and note 22. 

$5. U. S.—Harrison v. Lee, 3 F. 
(2d) 796; Blagge v. Miles, 3 F. Cas. 
No. 1,479, 1- Story 426. 

Ala.—Cramton v. Rutledge, 163 Ala. 
649, 50 S 900, 1836 AmSR 94; Young 
v. Sheldon, 189 Ala. 444, 36 s aries wat CO 
AmSR 44; Doe vy. Ladd, TT Alar 223% 

Conn. —Union, eter RT rustsrCo: ive 
Bartlett, 99 Conn. 245, 252, 122 A 105, 
107 [cit Cyel; Johnson Vv. Stanton, 
30 Conn. 297. 

Del.—Doe_ v. Vincent, 6 Del. 416; 
Equitable Trust Co. v. Paschall, 13 
Del. Ch. 87, 115 A 356; Security Trust, 
ete., Co. v. Ward, 10 "Del. Ch. 408, 93 


A 

Ill. —Goff v. Pensenhafer, 

200, 60 NE 110; Harvard College v. 

Balch, phy eles Wye 275, 49 NE 548; Coffing 
Vv. Taylor, 16 Il). 457. 

Ind.—Bullerdick  y. Wright, 148 
Ind. 477, 47 NE 931; Axtel v. Chase, 
TiekRaH Ts Dunning v. Vandusen, 47% 
Ind. 4238, 17 AmR 709. 

Ky. —Greenway v. White, 196 Ky. 
745, 246 SW 187, 140, 32 ALR 1386 
[eit Cys Payne Vix Johnson, 95 Ky 
175, 24 Sw 238, 609, 15 KyL 522. 

Mda.—Balls Ve Dampman, 69 Md. 
390,16 A 16, 1 LRA 545; Patterson v. 
Wilson, 64 Md. 1938, 1 A 68; Foos vy. 
Searf, 55 Md..301; Maryland Mut. 
Benev. Soc. I. O. 18, M. vy. Clendinen, 
44 Md. 429, 22 AmR 52; Mory v. Mi- 
chael, 18 Md. 227, 

Miss.—Andrews v. Brumfield, 32 
Miss. ak 

N. H.—Burleigh be nC Roe he 52 N. 
H. 267,280, 13 AmR 2 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


USO RES 


§§ 122-123] 


susceptible of any other construction;®® and where 
such intention does appear, either expressly or by im- 
plication, and however it is manifested, in an in- 
strument suitable to the execution of the power,?? 
the power is effectually exercised.®’ But where it is 
uncertain whether or not an act done by the donee of 
a power is intended to be in execution thereof,?® or 
where an intention not to exercise it is shown,! the 
power will not be treated as executed. 

The burden of proving an 
intention to execute a power is upon one claiming un- 
Evidenee of the circumstances of 
the transaction, including the understanding of the 
parties, is competent to show an intent to exercise 
the power;* and the amount and circumstances of 
the donee’s property are permitted in some jurisdic- 


Evidence of intention.? 


der its execution.® 


- N. J.—Cueman v. Broadnax, 37 N. 
J. L. 508; Micheau v. Crawford, 8 
N. J. L. 90; Sketchley v. Campton, 99 
N. J. Eq. 131, 132A. 671; Lippincott 
v. Haviland, POSE Sp Eq. 585, 117 A 
147: Farnum v. Pennsylvania "Co. for 
Ins. on Lives, etc., 87 N. J. Eq. 108, 
99 A 145 [aff 87 N. J. Eq. 652 mem, 
101 A 1053 mem]; Robeson v. Shot- 
well, 55 N. J. Eq. 318, 36 A 780 [aff 
55 N. J. Eq. 824, 41 A 1115]. 

N. Y¥.— Weinstein v. Weber, 178 N. 
Y. 94, 70 NE 115 [aff 78 App. Div. 645, 
81 NYS 62]; Speir v. Benvenuti, 197 
App. Div. 209, 189 NYS 885; Stewart 
v. Keating, 15 Misc. 44, 36 NYS 913. 

N. C.—Denson v. Pine State Cream- 
Cy eo LITANE (GC. 1985 131) SB i581; 
Carra'way v. Moseley, 152 N. C. 351, 
67 SE 765; Pippen v. Wesson, 74 N. 
C437 nolt-v. Hogan. os N.C) 82: 

Or.—Hollister .v. Hollister, 85 Or. 
316, 321, 166 P 940 [cit Cyc]. . 

Pa.—Hupp v. Union Coal, etc., Co., 
284 Pa. 529, 131 A 364;. Wetherill v. 
Wetherill, 18 Pa. 265; Long v. Lan- 
dis, 9 LancBar 153; In re Philadel- 
phia Trust Co., 13° Phila. 44. 

R. I.—Mason v. Wheeler, 19 R. I. 
21, 31 A 426, 61 AmSR 734; Cotting v. 
De Sartiges, 17 R. I. 668, 24 A 530, 
16 LRA 367; Brown v. Phillips, 16 
RR. 1.612, 18 A 249; Phillips v. Brown, 
tomer. Te 27:9, 15 A 90. 

S. C.—Rembert v. Vetoe, 89 S. C. 
$98,-714SE, 959,.2 ALR 918; Bilder- 
back v. Boyce, 14S. C. 528; "Myers V 
McBride, 46 S. C: L. 178. 

Tenn.—Pate v. Puice, 4 Coldw. 104. 


Tex.—Hill v. Conrad, 91 Tex. 341, 
43 SW 789. 
Eng.—In re Ackerley, [1913] 1 Ch. 


In re Weston, [1906] 2 Ch. 620; 
in, re. Gotton,. 40-Ch. DD. 41; In? -re 
Thurston, 32 Ch. D. 508; In re Rud- 
ing, L. R. 14 Eq. 266; Garth v. Town- 
send, dai, 4 thiq? 220; Wrigley v. 

y EL908 4 P8485" Sykes! v: 
Carroll, [1903] 1 Ir. 17; Hope v. Hope, 
5 Giffard 13, 66 Reprint 902; Penne- 
father v. Pennefather, Migs ee ia! EC 


510; 


300; Lendrick v. Russell, 10 Ir. Hq. 
269; Re Sanderson, 106 L. T. Rep. N. 
S. 26; Reith v. Seymour, 4 Russ. 263, 


4 EngCh 263, 38 Reprint 804; Maun. 
drell v. Maundrell, 10 Ves. Jr. 247, 32 
Reprint 839; Nannock v. Horton, 7 
Ves. Jr. 391, 32 Reprint 158. 
Ont.—Re "Macnab, 30 OntWN 399; 
Dudes v. Graham, 16 Grant Ch. 167. 
Instrument inoperative except as 
execution of power see infra § 126. 
Reference to power see infra § 123. 
96. U. S.—Blagge v. Miles, 3 F. 
Cas. No. 1,479, 1 Story 426. 
Conn.—Hartford-Connecticut Trust 
Co. v. Thayer, 105 Conn. 57, 134 A 155; 
Union, ete., Trust Co. v. Bartlett, 99 


Conn. 245, 122 A 105. 
Ill.—Emery v. Emery, 325 Ill. 212, 
156 NE 364. ; 
Or.—Hollister v. Hollister, 85 Or. 


316, 166 P 940. 

Pa.—Hupp v. Union Coal, etc., Co., 
284 Pa. 529, 131 A 364. 

Ss. C.—Rémbert v. Vetoe, 89 S. C. 
198; 71 SE 959, 2 ALR 918. 

97. Instrument of execution see 
supra §§ 114-121. 
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98. U. S.—Blagge v. Miles, 3 F. 
Cas. No. 1,479, 1 Story 426. 
Conn.—Hartford-Connecticut Trust 
Co. v. Thayer, 105 Conn. 57, 134 A 155. 
Ill.—Emery v. Emery, 325 Ill. 212, 
156 NE 364; Goff v. Pensenhafer, 190 
lll. 200, 60 NE 110; Funk v. Eggles- 
ton, 92 Ill. 515, 34 AmR 136; Boyle 
VeJohn MiaSmyth Co. 248° Til (A. 57. 
N. ¥.—Van Sicklen v. Voorhies, 196 
App. Div. 400, 187 NYS 730; Rich- 
ter v. Lindemann, 166 App. Div. 33, 
152 NYS 784. 
Or.—Hollister vy. Hollister, 85 Or. 
221 Pa. 


316, 166 P 940 
Pa.—Du Bois v. Walnut, 
ees 
Dist.(& (Co, bi [att 206. Par 459, 120 2k 


285, 70 A 796; McCord’s Est., 


413]. 
S. C.—Rembert v. Vetoe, 89 S. C. 
198, 71 SEH 959, 2 ALR 918. 
Eng.—Byrne v. Cullinan, [1904] 1 


1 eee: 
[a] 


dition to the words “devise and_ be- 


queath” may be sufficient to show 
an intention to execute a power. In 
re Mayhew, [1901] 1 Ch. 677; In re 


Milner, [1899] 1 Ch. 563. But see In 
re Weston, [1906] 2 Ch. 620 (where 
a contrary intention appeared). 

Particular matters indicating in- 
tention see infra §§ 123-127. 

99. U. S.—Blagge v. Miles, 
Cas. No. 1,479, 1 Story 426. 

Ala.-—Cramton v. Rutledge, 157 Ala. 
141, 47 S 214; Matthews v. McDade, 
CASEY BIE 

Conn.—Hartford-Connecticut Trust 
Co. v. Thayer, 105 Conn. 57, 134 A 
155°. Union, ete. Trust 'Co. vy. Bart- 
lett, 99 Conn. "2457-122" A>'105; 

Ga.—Beecher v. Newton, 157 Ga. 
113, 120 SE 779. 

Tll.—Emery v. Emery, 325 Ill. 212, 
156 NE 364; Funk v. Eggleston, 92 
Ill. 515, 34 AmR 136. 
aye Pn v. Timberlake, 53 Mo. 

1 

N. J,— Lippincott v. Stokes, 6 N. J. 
Eq. 122. 

N. C.—Denson vy. Pine State Cream- 
ery Co., 191 N. C. 198, 131 SH 581; 
Carraway v. Moseley, 152 N. C. 3651, 


67 SE 765. 
Or.—Hollister v. Hollister, 85 Or. 
SIL SLC: 


316, 166 P 940. 

S. C.—Rembert v. Vetoe, 
198, TL Si 959,'2 ALR «928. 
pare Mims v. Hair, S0nSIAe 
SE 968 (where the question was held 
to be for the jury) 


Tex.—Hill v. Conrad, 91 Tex. 341,, 


43 SW 789. 
Walke v. Moors, 


: 95 Va. 729, 
30 Sl 374. 


Eng.—In re Rickman, 80 L. T. Rep. 


NEES. ols: 
See Moore v. Barnard, 75 Colo. 395, 


226 P 134 (apparently applying the) 


rule). 
1. Langslow v. Langslow, 21 Beay. 
552, 52 Reprint 973. 


2. Evidence to show intention of 


testator see Wills [40 Cyc 1427]. 

Ser Virginia, &Letes “Coalv" Co. v: 
Charles, 254 Fed. 379, 165 CCA 599 
[writ of error dism 252 U. S. 569 
mem, 40 SCt 345 mem, 64 


Use of word “appoint” in ad-. 


Sales 


Coy 
L. ‘ed. ©7720.) 155; 


[49 C.J.] 1289 


tions to be inquired into for the purpose of determin- 
ing his intention,’ but in other jurisdictions the con- 
trary rule obtains,® except when the gift is specific.” 
The purpose of a conveyance is strong evidence of 
intention to execute a power when such execution is 
necessary to effect the purpose.® 
exactly the sum the testator had a right to dispose of 
under a power is ordinarily treated as an execution 
of the power, although no reference to it is made in 
the will;® but the execution of a power will not be 
presumed from the fact that the bequests in a will 
exceed the testator’s 

[§ 123] 2. Reference to Power.11 An intention to 
execute a power is sufficiently demonstrated by an 
express reference to the power; but, while the in- 
strument executing a power should ordinarily refer 


A will bequeathing 


estate.1° 


mem]; Emery v. Emery, 325 Ill. 212, 
156 NE 364. 

4. Moore v. Barnard, 75 Colo. 395, 
226 P 134. 

5. Conn. — Hartford - Connecticut 
Sth Oe v. Thayer, 105 Conn. 57, 134 

Ill.—Funk v. Eggleston, 92 Ill. 515, 
34 AmR 136. 

Miss.—Andrews v. Brumfield, 32 
Miss. 1.07. 

N. J.—Farnum v. Pennsylvania Co. 
for Ins. on Lives, ete, 87 N. J. Ha. 
108, 99 ' A 145: [aft 87 NET: Eq. 652 
mem, 101 A 1053 mem]. 

N. Y.—Hutton v. Benkard, 92 N. Y. 
2953" -Wihitetv.- Hicks) 833! =Ne “Ya woss 
(aff 43 Barb. 64]; Hogle v. Hogle, 49 
Hun 313, 2 NYS 172; In re Watson, 
ae 115 [aff 131 N. Y. 587, 30 NE 


6. In re Huddleston, [1894] 3 Ch. 
595; Andrews v. Emmot, 2 Bro. Ch. 
297, 29 Reprint 162; Davies v. Thorns, 
2 De G. & Sm. 347, 64 oe aie 
Webb v. Honnor, 1 Jac. & W. 37 
Reprint 410; Jones v. Tucker, 2 spent 
5338, 35 Reprint 1044; Nannock. v. 
Horton, 7 Ves. Jr. 391, 32 Reprint 158; 
Standen v. Standen, 2 Ves. Jr. 589, 


7% Sayer v. Sayer, 7 Hare 377, 27 
EngCh 377, 68 Reprint 156 [afe 3 
Macn. & G. 606, 49 EngCh 468, 42 Re- 
print 393]. 

8. Moore v. Barnard, 75 Colo. 395, 
226 P 134. : 

9. Munson v. Berdan,.35 N. J. Eq. 
376; Lownds v. Lownds, 1 Y. & J. 
445, 148 Reprint 745. Contra Davies 
v. Thorns, 3 De G. & Sm. 347, 64 Re- 
print 510; Jones v. Tucker, 2 Meriv. 
533, 35 Reprint 1044. 

64 Pa. 345; 
399. 


130 Reprint 791. 


10. Bingham’s App., 
Re Macnab, 30 OntWN 
ll. By agent in executing authori- 
ty or power of attorney see Agency § 


By executor exercising power of 
sale see Executors and Administra- 
tors § 666 

Testamentary power see Wills [40 
Cye 1835]. 

12. U. S.—Lee v. Simpson, 134 U. 
S. 572, 10° SCt 631,233 L. ed: 1038. [aft 
29 Fed. 235]; Warner v. Connecticut 
Mut. Was airish Cos, 7 lQovURi Sa sores one Cu 
221, 27 L. ed. 962; Blake v. Hawkins, 
98 U. S. 315, 25 L. ed. 139; Daniel v. 
Felt, 100 Fed. 727; Henderson v. 
Smith}; 62. Fed %708; 10° .€CA.. 602; 
Blagge v. Miles, 3 F: Cas.:No. 1,479, 1 
Story 426. 

Ala.—Young v..Sheldon, 139 Ala. 
444, 36 S 27, 101 AmSR 44; Gulf Red 
Cedar Lumber Co. v. O’Neal, 131 Ala. 
117, 30 S 466, 90 AmSR 22; Gindrat 
v. Montgomery Gas-Light Co., 82;Ala. 
596, 2 S 327, 6 AmMR 769; Doe V. Ladd, 


77 Ala, 223; Matthews Vv. McDade, 
| 72 Ala. 877; McRae v. McDonald, 57 
Ala. 423. 


Cal.—Morffew v.. San Francisco, 
éte.,” Re Co., 107-Cal. 587, 40 P 810. 
Colo.—Barnard v. Moore, 71 Colo. 
401, 207 P 332. 
Conn.—Hartford-Connecticut Trust 
v.- Thayer, 105..Conn. .57, 134 A 
White v. Holly, 80 Conn. 438, 68 


1290 [49 C.J.] 


to it,!* such reference is unnecessary if it clearly ap- 
pears that the donee had in view the subject of the 


A 90 = OBrien Vv... lintwace econ, 
602, 51 A 547; Hollister v. Shaw, 46 
Conn. 248; Hamilton v. Crosby, 32 
Conn. 342; Johnson v. Stanton, 30 
Conn. 297; Solomon v. Wixon, 27 
Conn. 520. 

Del.—Doe v. Vincent, 6 Del. 416; 
Security Trust, etc., Co. v. Ward, 10 
Del. Ch. 408, 93 A 385. 
ee C.—Coombs v. O’Neal, 8 D. C. 

Ga.—Grayson v. Germania Bank, 
140 Ga. 467, 79 SE 124; Middlebrooks 
v. Ferguson, 126 Ga. 232; 55 SH 34; 
New England Mortg. Security Co. v. 
Buice, 98 Ga. 795, 26 SE 84; Holder 
v. American Inv., etc., Co., 94 Ga. 640, 
21 SE 897; Terry v. Rodahan, 79 Ga. 
278, 5 SE 38, 11 AmSR 420. 

Tl. . Hmery, 325 Ill.-212, 
156 NIX 364; Bevans v. Murray, 251 
Tl. 608, 96 NE 546; Goff v. Pensen- 
hafer, 190 Ill. 200, 60 NE 110; Funk 
v. Eggleston, 92 Ill. 515, 34 AmR 136. 

Ind.—Rinkenberger v. Meyer, 155 
Ind. 152, 56 NE 918; Bullerdick v. 
Wright, 148 Ind. 477, 47 NE 931; Sil- 
vers v. Canary, 109 Ind. 267, 9 NE 
904; South v. South, 91 Ind. 221, 46 
AmR 591. 

Ky.—Greenway v. White, 196 Ky. 
745, 753, 246 SW 137, 140, -32 ALR 
1385 [quot Cyc]; McCormick v. Se- 
curity Trust Co., 184 Ky. 25, 211 SW 
196; Hankins v. Columbia Trust Co., 
142. Ky. 206, 1834 SW 498; Thomas v. 
Wright, 66 SW 993, 23 KyL 2183 [dist 
Payne v. Johnson, 95 Ky. 175, 24 SW 
238, 609, 15 KyL 522]. 

Me.—Hall v. Preble, 68 Me. 100. 

Md.—Ridgely v. Cross, 83 Md. 161, 
34 A 469; Cooper v. Haines, 70 Md. 
282, 17 A 79; Patterson v. Wilson. 
64 Md. 193, 1 A 68; Foos v. Scarf, 55 
Md. 301; Maryland Mut. Benev. Soc. 
I. O. R. M. v. Clendinen, 44 Md. 429, 
tay 52; Mory v. Michael, 18 Md. 

Mass.—Ladd v. Chase, 155 Mass. 
417, 29 NE 637; Gould v. Mather, 104 
Mass. 283, 290; Newburyport Bank 
v. Stone, 13 Pick. 420. 

Miss.—Yates v. Clark, 56 Miss, 212; 
Andrews v. Brumfield, 32 Miss. 107. 

Mo.—Papin v. Piednoir, 205 Mo. 521, 
104 SW 638; ‘Underwood v. Cave, 176 
Mo. 1, 75 SW 451; Hardy v. Clarkson, 
87 Mo. 171; Campbell v. Johnson, 65 
Mo. 439; Owen v. Switzer, 51 Mo. 322: 
Pease v. Pilot Knob Iron Co., 49 Mo. 
124; Bredell v. Collier, 40 Mo. 287. 

N. H.—Burleigh v. Clough, 52 N. 
HH. Aon 280, 13 AmR-23. 

J.—Cueman v. Broadnax, 37 N. 

x. 508; Micheau v. Crawford, 8 N. 
¥ L. 90; Guild v. Newark, 87 N. J. 
Eq. 38, 99 A 120; Munson v. Berdan, 
52 N. J. Eq. 376. 

N. Y.—Hutton v. Benkard, 92 N. Y. 
295; Brown v..Farmers’ L. & T. Co., 
‘51 Hun 386, 4 NYS 422 [aff 117 N. Y. 
266, 22 NE 952]; Hogle v. Hogle, 49 
Hun 313, 2 NYS 172; Bolton v. Jacks, 
29 N. ¥. Super. 166; Bigelow v. Til- 
den, 18 Misc. 689, 43 NYS 858 [mod 
on other grounds 52 App. Div. 390, 65 
NYS reads: Hever v. Burger, Hoffm. ae 

N. C.—Carraway v. Moseley, 152 N. 
Cc au 67 SE 765; Taylor v. Eatman, 
92 N We: 601; Holt v. Hogan, 58 N. C. 


82. 
Oh.—Bishop v. Remple, 11 Oh. St. 
277; Coles v. Kearney, 8 Oh. Dec. (Re- 


print) 733, 9 CineLBul 245. 
Or.—Hollister v. Hollister, 85 Or. 
316, 166 P 940. 
Pa.—Drusadow v. Wilde, 63 Pa. 


170; Coryell v. Dunton, 7 Pa. 530, 49 
AmD 489; Lancaster v. Dolan, 1 
Rawle 231, 18 AmD 625; Ingersoll’s 


Bst., 3 Pa. Dist. 399; McCauley v. 
Heise, 20 LancLRev 313; Taylor v. 
Smiley, 14 Phila. 76; Wynkoop v. 


Wynkoop, 10 WklyNC 65. 

R. I.—Cotting v. De Sartiges, 17 R. 
I. 668, 24 A 530, 16 LRA 367 

Ss: ¢.— Adger v. Kirk, 116 Ss. C. 298, 
108 SE 97; Porcher v. Daniel, 33 S. C. 


POWERS 


Eq. 349. 

Tenn.—Matthews v. Capshaw, 109 
Tenn. 480, 72 SW 964, 97 AmSR 854 
[foll Young v. Mutual L. Ins. Co., 101 
Tenn, 311, 47 SW 428; Pate v.. Pierce, 
4 Coldw. 113]; Herrick v. Fowler, 108 
Tenn. 410, 67 SW 861; Law Guaran- 
tee, ete., Co. v. Jones, 103 Tenn. 245, 
58 SW 219. 

Tex.—Hill v. Conrad, 91 Tex. 541, 
43 SW 789; Weir v. Smith, 62 Tex. 1; 
Arnold v. Southern Pine Lumber Co., 
DS: Whexs Clive Ace PSG. Zoe NW, sll Gans 

Va. if . 729, 30 
SE 374; Hood v. Haden, 82 Va. 588. 

Wis.—Lardner v. Williams, 98 Wis. 
514, 74 NW 346. 


Bng.—In re MacKenzie, [1917] 2 
Ch. 58; In re Ackerley, [1913] 1 Ch 
510% In*re' James, [191071 Chats 7s 


In re Sharland, [1899] 2 Ch. 536; Cox- 
en v. Rowland, [1894] 1 Ch. 406; In 
re Hunt, 31 Ch. D. 308; In re Swin- 
burne, 27 Ch. D. 696; Atty.-Gen. v. 
Wilkinson, L. R. 2 Eq. 816; Peirce v. 
McNeale, [1894] 1 Ir. 118; Probert v. 
Morgan, Ambl. 6, 27 Reprint 3, 1 Atk. 
441, 26 Reprint. 281; Ex p. Caswell, 
1 Atk. 559, 26 Reprint 351; Molton v. 
Hutchinson, 1 Atk. 558, 26 Reprint 
351; Dillon v. Dillon, 1 Ball & B. 92; 
Pidgely -v. Pidgely, 1 Coll. 255, 28 
EngCh 255, 68 Reprint 408; Harvey 
v. Stracey, 1 Drew. 73, 61 Reprint 379; 
Clifford v. Clifford, 9 Hare 675, 41 
EngCh 675, 68 Reprint 684; Frank- 
combe v. Hayward, 9 Jur. 344; Lowe 
v. Pennington, 10 L. J. Ch. 83; Walk- 
er v. Mackie, 4 Russ. 76, 4 EngCh 
76, 38 Reprint 733; Hunloke v. Gell, 1 
Russ. & M. 515, 5 HngCh 515, 39 Re- 
print 198; Maples v. Brown, 2 Sim. 
327, 2 EngCh 327, 57 Reprint 811; 
Lewis v. Lewellyn, Turn. & R. 104, 
12 EngCh 104, 37-Reprint 1034; Ben- 
nett v. Aburrow, 8 Ves. Jr. 609, 32 
Reprint 492. 

N. B.—Hutchinson v. Baird, 1 N. 
B. Eq. 624 

Ont.—Deedes v. Graham, 16 Grant 
Chy 167 

Reference to “all’? powers see infra 
text and note 28. 

13. Carraway v. Moseley, 152 N. 
C. 351, 67 SE 765; Johnson v. John- 
son, 108 NVC! 619,103 SHls3. 

14. Uz. S. ASH 1324 UU. 
S. 572, 10-SCt 631, 33 L. ed. 1038 [aff 
39 Fed. 235]; Warner v. Connecticut 
Mut. Ins. 'Co,., 109.U. Sx357, 3 Sct 
221, 27 L. ed. 962; Blake v. Hawkins, 
98.0. S. 345, 25, Ts eds 1895 “Smith v. 
McIntire, 83 Fed. 456. 

Ala.—Gindrat v. Montgomery Gas- 


Light Co., 82 Ala. 596, 2 S 327, 60 
AmR 1769; Matthews v. McDade, 72 
Ala. 377; McRae v. McDonald, 57 
Alar423)5 Vay Vv. Stein, 49 Ala. 514, 


Ark. : 77 Ark. 
182, 91 SW 305, 113 AmSR 136. 
Conn.—Hamilton v. Crosby, 32 
Conn. 342. . 
Del.—Doe v. Vincent, 6 Del. 416. 
Ga. ; saly Real Est., etce., 
Co., 136 Ga. 287, 71 SE 471; Mahoney 
v. Manning, 133 Ga. 784, 788, 66 SE 
1082 [quot Cyc]; Terry v. Rodahan, 
79 Ga. 278, 5 SE 38, 11 AmSR 420. 
Ill. Merchants’ L. & T. Co. v. Pat- 
tersgon, 7308 (Ney 51 907139) Nas Oi? 
Riemenschneider v. Tortoriello, 287 
Ill. 482, 122 NE 799, 801 [cit Cyc]; 
Bevans v. Murray, 251 Ill. 603, 96 NE 


546; Funk vy. Eggleston, 92 Ill. 515, 
34 AmR 136. 
Ind.—Silvers v. Canary, 109 Ind. 


267, 9 NE 904; 
221, 46 AmR 591 
Ky. —Henriott v. Cood, 153 Ky. 418, 
420, 155 SW 761 [quot Cyc]; Herbert 
Vv. Herbert, 85 Ky. 134, 2 SW 682, 8 
KyL 752. See also Parmers vy. Res- 
pass, 5 T. B. Mon. 862 (dictum, dis- 
tinguishing the rule from that gov- 
erning instruments executed by 
agents or attorneys in fact). 
Me.—Hall v. Preble, 68 Me. 100. 
Md.—Marden vy. Leimbach, 115 Md. 


South v. South, 91 Ind. 


[§ 123 


power at the time and intended to execute it,** un- 
less a reference is required by the terms of the in- 


206, 80 A 958; Cooper v. Haines, 70 
Md. 282,17 A 79; Patterson v. Wilson, 
64 Md. 193, 1 A 68; Gaither v. Wil- 
liams, 57 Md. 625; Foos v. Scarf, 55 
Md. 301; Maryland Mut. Benev. Soc. 
v. Clendinen, 44 Md. 429, 22 AmR 52. 
Mass.—Ladd v. Chase, 155 Mass. 
417, 29 NE 637; Gould v. Mather, 104 
Mass. 283; Bangs v. Smith, 98 Mass. 
270; Willard v. Ware, 10 Allen 263; 
Amory v. Meredith, 7 Allen 397. See 
also Charland v. Home for Aged Wo- 
men, 204 Mass. 563, 91 NE 146, 134 
AmSR 696 (where it was said that 
a deed under a power is valid if it 
conveys the property, and the power 
to execute it is proved aliunde), 
Miss.—Yates v. Clark, 56 Miss. 212; 
Andrews v. Brumfield, 32 Miss. 107. 
Mo.—Campbell v. Johnson, 65 Mo. 


439; Turner vy. Timberlake, 53 Mo. 
371; Pease v. Pilot Knob Iron Co., 49 
Mo. 124; Bredell v. Collier, 40 Mo. 
287. See also Trigg v. Trigg, 192 SW 


1011 (apparently applying the rule). 
‘Nebr.—Willier v. Cummings, 91 
Nebr. 571, 136 NW 559, AnnCas1913D 


287. 

N. H.—Burleigh v. Clough, 52 N. 
Gite 3 Arve 2 3. 

N. Ji—Cueman vy. Broadnax, 37 N. 
J. L. 508; Den v. Crawford, 8 N..J. L. 
90;.-Paul v. Paul, 99 Nid. .Ha--493, res 
A 868; Farnum vy. Pennsylvania Co. 
for Ins. on Lives, etc., 87 N. J. Ea. 
108, 99 A 145 [aff 87 N. J. Eq. 652 
mem, 101 A 1053 mem]; Wooster v. 
Cooper, 59. N. J... 204/845 A oars 
Munson v. Berdan, 35 N. J. Eq. 376. 

N. Y.—White v. Hicks, 33 N. Y. 3838 
[aff 43 Barb. 64]; Van Sicklen v. 
NC OrIGe: 196 App. ‘Div. 400, 187 NYS 


N. C.—Denson v. Pine State Cream- 
ery Co., 191-N. C. 198, 181. SE 6813 
Carraway y. Moseley, 152 N. C. 351, 
67 ere 765; Taylor v. Eatman, 92 N. 


(By 
one -—Bishop v. Remple, 11 Oh. St. 

Pa.—In re Nolan, 251 Pa. 309, 96 A 
714; Bingham’s App. 64 Pa.) 345; 
Drusadow v. Wilde, 63 Pa. 170; Hen- 
by v. Warner, 51 Pa. 276; Jones Vv. 
Wood, 16 Pa. 25; Allison v. Kurtz, 2 
Watts 185; Thompson v. Garwood, 3 
Whart. 287, 31 AmD 502. 

R. I.—kLister v. Lister, 47 R. I. 
366, 133 A 437; Cotting v. De Sartiges, 
17_-R. 1. 668, 24 A 530, 16> LRA 367. 

Tex.—Hill v. Conrad, 91 Tex. 341, 
43° SW 7893, Orr*® v.. O'Brien 55. fesse 
149; Hough v. Hill, 47 Tex. 148; 
Morgan v. White, (Civ. A.) 20 SW 
(2d) 366; Arnold vy. Southern Pine 
Lumber Co., 58 Tex. Civ. A. 186, 123 
SW 1162; Pool. v. Unknown Heirs, 
(Civ. A.) 49 SW 923. 

Va.—Walke v. Moore, 95 Va. 729, 30 


SE 374; Hood v. Haden, 82 Va. 588. 
En g.——In re Barker, [1920] 1 Ch. 
52; Th re Wright, [1920] 1 Ch. 108; 


In re Mayhew, [1901] 1 Ch. 60Gs In 
re Sharland, [1899] 2 Ch. 5386; In re 
Milner, [1899 Ted One. 068 5 Smith v. 
Adkins, L. R. 14 Eq. 402; Atty.-Gen. 
v. Wilkinson, L. R. 2 Eq. 817; Kent v. 
Kent, [1902] P. 108; Probert v. Mor- 
gan, Ambl? )6;.°2%) “Reprint; S)oa 
Atk. 441, 26 Reprint 281; Ex p. Cas- 
wall, 1 Atk. 559, 26 Reprint 351; Mol- 
ton v. Hutchinson, 1 Atk. 558, 26 Re- 
print 351; Blake v. Marnell, 2 Ball 
& B. 44 [aff 4 Dow 248, 3 Reprint 
Dillon v. Dillon, 1 Ball & B. 
92; Roscommon v. Fowke, 6 Bro. P. 
C. 158, 2 Reprint 998; Carver v. Rich- 
ards, 1 De G. F. & J. 548, 62 HngCh 
425, 45 Reprint 474; Webb v. Honnor, 
1 Jac. & W. 352, 387 Reprint 410; 
Re Comber, 11 Jur. N.S. 968; Bailey 
v. Lloyd, 5 Russ. 330, 5 EngCh 330, 38 
Reprint 1051; Walker v. Mackie, 4 
Russ. 76, 4 EngCh 76, 38 Reprint eae 
Hunloke v. Gell, 1 Russ. & M. 51 

EngCh 515, 39 Reprint 198; Hiliott v.- 
Elliott, 15 ‘Sim. 321, 38 EngCh 321, 60 
Reprint 642; Maddison v. Andrew, 1 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 123] 


strument ereating the power.?® 


Ves. 57, 37 Reprint 889; 
Westcott, 15 Ves. Jr. 445, 
361; Maundrell v. Maund@drell, 
ur 247, 32 Reprint &§39; 
Aburrow, 8 Ves. Jr. 609, 32 Reprint 
492. See also Cooper v. Martin, 12 
Jur. N. S. 887 (apparently applying 
the rule in the case of a power of 
revocation). 

N. B.—Hutchinson v. Baird, 1 N. 
B. Eq. 624. 

Ont.—Deeds v. Graham, 16 Grant 
Ch. 167. 

See Myers v. McBride, 46 S. C. L. 
178 (apparently applying the rule). 

{a] Exercise of part of power by 
reference.—\Where a testator, by ref- 
erence to a power, executes it-in part 
by general legacies, it may be execut- 
ed as to the residue by a general re- 
siduary bequest not specifically refer- 
ring to the power. Harvey v. Stracey, 
1 Drew. 73, 61 Reprint 379; Re Com- 
ber, 11 Jur. N. S.. 968; Elliott v.. Elli- 
ott, 15 Sim. 321, 38 EngCh 321, 60 Re- 
print 642. 

Intention to exercise power in gen- 
eral see supra § 122. 

15, in re“Gane [1908], 2° Chis. 581. 
See also In re Waterhouse, 77 L. J. 
Ch: S0isfatt.96 Lb. T:,Reps) N-7S.) 6884 
(holding that a residuary bequest of 
personal estate over which the tes- 
tator has “any disposing power” is a 
Sufficient exercise of a general testa- 
mentary power of appointment to 
which a condition is attached that no 
will shall be deemed an exercise of 
the power “unless it expressly pur- 
ports to exercise such power’’). 

16. See infra § 124. 

17. U. S.—Harrison v. Lee, 3 F. 
(2d) 796. 

Colo.—Barnard v. Moore, 71 Colo. 
401, 207 P 332. 

Conn.—Hollister v. Shaw, 46 Conn. 
gan Johnson vy. Stanton, 30 Conn. 
' Del.—Lane vy. Lane, 20 Del. 368, 55 
A 184, 103 AmSR 122, 64. LRA 849; 
Equitable Trust Co. v. Paschall, 13 
Del. Ch. 87, 115 A 356. 

Ga.—Patterson v. Gaissert, 147 Ga. 
472, 94 SE 5638. 

Ill.— Harvard College v. Balch, 171 
Ill. 275, 49 NE 543. 

Ky.—Greenway v. White, 196 Ky. 
745, 246 SW 1387, 140, 32 ALR 1385 
[cit Cyel; McCormick vy. Security 
Trust Co., 184 Ky. 25, 211 SW 196. 

Md.—Thom v. Thom, 101 Md. 444, 
61 A 193; Mines v. Gambrill, 71 Ma. 
30, 18 A 43; Cooper v. Haines, 70 Md. 
282, 17 A 79; Balls v. Dampman, 69 
Md. 390, 16 A 16, 1 LRA 545; Patter- 
son v. Wilson, 64 Md. 193, 1 A 68; 
Maryland Mut. Beney. Soc. I. O. R. M. 
v. Clendinen, 44 Md. 429, 22 AmR 52; 
Mory v. Michael, 18 Md. 227. 

N. J.—Paul v. Paul, 99 N. J. Eq. 
498, 133 A 868; Sketchley v. Camp- 
ton; 099) Nis JesEq@. ¢131,011382) Av 671; 
Lippincott v. Haviland, 93 N. J. Eq. 
585, 117 A 147; Ackerman v. Acker- 
man, 81 N. J. Eq. 437, 86 A 542; Woos- 
ter v. Cooper, 59 N. J. Eq. 204, 45 A 
881; Meeker v. Breintnall, 38 N. J. 
Eq. 345 

Pa.—Long v. Landis, 9 LancBar 
153; In re Philadelphia Trust Co., 13 
Phila. 44. 

R. I.—Church v. Providence, 125 A 
215; Mason v. Wheeler, 19 R. I. 21, 31 
A 426, 61 AmSR °734; Cotting v. De 
Sartiges, Ue RTS 668, 24 A 530, °16 
LRA 3867. See also Wilbor v. Buck- 
hout, 43 R. I. 317, 111 A 873 (appar- 
ently applying the rule); Harlow v. 
Duryea, 42 R. I. 234, 107 A 98 (hold- 
ing that the rule in Rhode Island was 
that stated in the text until changed 
by statute). 

S. C.—Thomson vy. Ehrlich, 148 S. 


Bradly v. 
33 Reprint 
10 Ves. 
Bennett v. 


Where no reference 
is made to the power, however, or to its subject matter 
or the instrument of its creation,!® it is the rule in 
most jurisdictions, in the absence of statute, that the 
power is not executed,'? except where the intention 
to execute it is plainly manifested,!* or where the in- 
strument would be inoperative unless regarded as an 


ios 


POWERS 


330, 146 SE 149; Bilderbach v. 
Boyce, 14 S. C. 528. 

Hne.—-In re Slack, [1923] 2 Ch: 359; 
In re Huddleston, [1894] 3. Che 595: 
In re Byron, [1891] 3 Ch. 474; Sykes 
v. Carroll, [1903] 1 Ir. 17; In re Herd- 
man, L. R. 31 Ir. 87; Molton v. Hutch- 
inson, 1 Atk. 558, 26 Reprint 351; 
Evans v. Evans, 23 Beav. 1, 53 Reprint 
1; Andrews v. Emmot, 2 Bro. Ch. 297, 
29 Reprint 162 Scrope’s Case, 10 
Coke 143b, 77 Reprint 1143; Davies v. 
Thorns, 3 De G. & Sm. 347, 64 Re- 
print 510; Webb v. Honnor, 1 Jac. & 
W. 352, 37 Reprint 410; Mattingley’s 
Trusts, 2 Johns. & H. 426, 70 Reprint 
1125; Re Comber, 11 Jur. N. S. 968; 
In re Bidwell, 9 Jur. N.S. Ss Harvey 
v. Harvey, 32 1. T. Rep. N: S. 141 
Hoste v. Blackman, 6 Madd. 190, 56 
Reprint 1064; Hughes Vic Turner, 3 
Myl. & K. 666, 10 EngCh 666, 40 Re- 
print 254; Lempriere v. Valpy, 5 Sim. 
108, 9 EngCh 108, 58 Reprint 278; 
Lovell v. Knight, 3 Sim. 275, 6 EngCh 
275, 57 Reprint 1002; Napier v. Na- 
pier; 1 Sim. 28, 2 EngCh 28,. 57 Re- 
print 489; Jones v. Curry, 1 Swanst. 
66, 36 Reprint 300, 1 Wils. Ch. 24, 37 
Reprint 11; Lewis v. Lewellyn, Turn. 
& R. 104, 12 EngCh 104, 37 Reprint 
1034; Lowes v. Hackward, 18 Ves. Jr. 
168, 34 Reprint 281; Bradly v. West- 
cott, 13 Ves. Jr. 445, 33 Reprint 361; 
Bennett v. Aburrow, 8 Ves. Jr. 609, 
32 Reprint 492; Roach v. Haynes, 8 
Ves. Jr. 584, 32 Reprint 482; Nan- 
nock v. Horton, 7 Ves. Jr. 391, 32 Re- 
print 158; MacLeroth v. Bacon, 5 Ves. 
Jr. 159, 31 Reprint 523; Croft v. Slee, 
4 Ves. Jr. 60, 31 Reprint 32; Lang- 
ham v. Nenny, 3 Ves. Jr. 467, 30 Re- 
print 1109; In re Edmonstone, 49 
Wkly. Rep. 555. 

See also Hill v. Treasurer, etc., 229 
Mass. 474, 118 NE 891, LRA1918D 
337; Shattuck v. Burrage, 229 Mass. 
448, 118 NE 889 (both holding that 
a mere general direction in the will 
of a donee that his debts be paid is 
not an appointment to creditors, 
where no intention to exercise the 
power otherwise appears). 

18. U. S—Blagge v. Miles, 3 F. 
Cas. No. 1,479, 1 Story 426. 

Ill.—F unk v. Eggleston, 92 Ill. 515, 
34 AmR 136. 

196 Ky. 


Ky.—Greenway v. White, 


-745, 246 SW 137, 140, 32 ALR 13885 


[cit Cye]. 
N. 


Paul v. Paul, 
498, 133 A 868; 
ity ap Hq. 376. 

N. Y.—Hutton v. Benkard,’ 92 N. Y. 


QOS INige Je oe. 
Munson v. Berdan, 35 


295; White v. Hicks, 33 N. Y. 383 [aff 
43 Barb. 64]. 

Pa.—Keefer v. Schwartz, 47 Pa. 
503; Clermontel’s Hst., 12 Phila. 139; 
Moss v. Pennsylvania L. Ins., etce., 
Co., 4 WklyNC 358. 

Tex.—Weir v. Smith, 62 Tex. 1. 

Eng.—In re Mayhew, [1901] 1 Ch. 
677; In re Milner, [1899] 1 Ch. 563; 
Atty.-Gen. v. Wilkinson, 1, ee) 2 HG 
816; Re Comber, 11 Jur. N. 8. 968; 


Walker v. Mackie, 4 Russ. 76, 4 BngCh 
76, 38 Reprint 733. 

Necessity of manifesting intention 
in general see supra §-122. 


19. See infra § 126. 
20. Ames v. Ames, 238 Mass. 270, 
130 NE 681; Russell v. Joys, 227 


Mass. 263, 116 NE 549; Sparhawk v. 
Goldthwaite, 225 Mass. 414, 114 NE 
718; Thompson v. Pew, 214 Mass. 520, 
102 NE 122; Howland v. Parker, 200 
Mass. 204, 86 NE 287, 16 AnnCas 201; 
Tudor v. Vail, 195 Mass. 18, 80 NE 
590; Stone v. Forbes, 189 Mass. 163, 
75 NE 141; Hassam v. Hazen, 156 
Mass. 938)'2 30 UNH 469" Cumston “v. 
Bartlett, 149 Mass. 243, 21 NE 373; 
Sewall v. Wilmer, 132-Mass. 131; 


execution of the power.?® 
however, this rule has been repudiated, and it is held 
than an instrument sufficient to convey or transfer 
the subject matter will be treated as an exercise of 
the power, 20 unless 
and in some of the states it is so provided by stat- 
ute as to wills,?2 but such statutes are applicable ordi- 
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In other jurisdictions, 


a contrary intention appears ;?* 


Bangs v. Smith, 98 Mass. 270; Wil- 
lard v. Ware, 10 Allen (Mass.) 263; 
Armory v. Meredith, 7 Allen (Mass.) 
397; Emery v. Haven, 67 N. H: 5038, 
35 A 940 [disappr Burleigh v. Clough, 
SDAIN By a & Gy PA DY a eer NG poll Rom Ap ie ert axel Ol oie. 
Twilight, 22 N. H. 500]; Kimbalt v. 
New Hampshire Bible Soc. ¢ 65-N. AL 
139, 23 A 83, 85; Johnston v. Knight, 
MN ING Oe 22s 93 SE 92. See Fitts v. 
Free Baptist Soc., 75 N. H. 608, 77 A 
484 (apparently applying the rule). 
See also Hollister v. Hollister, 85 Or. 
316, 166 P 940, 941 (where it was 
said that the rule stated in the text 
was adopted in Massachusetts “as 
early as 1863’); Harlow v. Duryea, 
42 R. I. 234, 107 A 98 (holding the 
rule in Massachusetts to be that stat-- 
ed in the text). But see In re ew 
York Li. Ins.)- 6te;, -Co.,, 1397 Nis (695 
{aff 157 App. Div. 916 mem, 142 NYS: 
1132 mem (aff 209 N. Y. 585 mem, 1032: 
NE 315 mem)] (dictum). 

21. Ames vy. Ames, 244 Mass. $81,. 
138 NE 845. 

22. See statutory provisions. 

[a] In Kentucky, St. (1903) § 
4845 (Russell St. 


§ 3968), providing ~ 


that a devise or bequest shall extend 
to any real or personal estate over” 


which the testator has a discretion-- 
ary power of appointment and to» 
which it would apply if the estate 
were his own property, unless a con- 
trary intention shall appear by the 
will, dispenses with the necessity of 
referring in the will to the power of 
appointment or the property which is 
the subject of it. Greenway v. White, 
196 Ky. 745, 246 SW 137, 32 ALR 
1385; Hankins v. Columbia Trust Co., 
142 Ky. 206, 184 SW 498; Payne vy. 
Johnson, 95 Ky. Towa sw 238, 609, 
15 Kyl 522; Herbert v. Herbert, 85 
Ky. 134, 2 SW 682, 8 KyL 752. 

[b] In Maryland (1) under Code 
Pub. Gen. L. (1924) art 93 § 339, pro- 
viding that every devise and bequest 
purporting to be of real and personal 
property belonging to the testator 
shall be construed to include also all 
property over which he has a general 
power of appointment, unless a con- 
trary intention appears in the will 
or codicil containing such devise or 
bequest, the donee of such a power is 
presumed to exercise it by his will 
unless a contrary intent appears 
therein. New York Art Students’ 
League v. Hinkley, 31 F. (2d) 469. 
(2) Such statute does not apply to a 
will which took effect by the death 
of the testator before the passage of 
the act. Mines v. Gambrill, 71 Md.. 
30, 18 A 43; Cooper vy. Haines, 70 Md. 
282,17 A 79; 

[c] In New York (1) under the 
provisions of Real Prop. L. § 176, real 
property embraced in a power to de- 
vise passes by a will purporting to 
convey all the real property of the 
testator, unless the intent that the 
will shall not operate as an execution 
of the power appears either expressly 
or by necessary implication. Speir v. 
Benvenuti, 197 App. Div. 209, 189 
NYS 885; Matter of Flewwellin, 122 
Mise. 256, 202 NYS 496. See Lock- 
wood v. Mildeberger, OU Nice Vie pd Salle 
53 NW 803; New York L. Ins., etc... 
Co. v. Livingston, DE Tbe AG 135, 305 
NE 724 [ati 14 NYS 902]; Mott v.-. 
Ackerman; 92 N. Y. 539; Hutton v.. 


Benkard, $2 N.Y. 295; Kibler v. Mill-- 


er, 57 Hun 14, 10 NYS 375 
N.Y. 671,536 “NE'345 12" "Thomas: -vz 
Snyder, 43 Hun 14; In re Piffard, 42; 
Hun 34 [aff 111 N.Y. 410, 18 NE 718, 
2 LRA 193]; Bolton v. De Peyster, 25 
Barb, 539%" Un S. -Trust_Co. v. Chau 
cey, 32 Misc. 358, 66 NYS 568; Bige- 
low v. Tilden, 18 Mise. 689, 48 NYS 
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narily to general powers only, as distinguished from 
limited or special powers,”* and are not applicable to 
powers exercisable only by a will expressly referring 
to the power itself;?* nor do they apply to deeds.”° 


858; Van Wert v. Benedict, 1 Bradf. 
Surr. 114 (all to same effect, decided 


under earlier statutes). ‘West v. 
West, 215.App. Div. 285, 213 NYS 
480 (apparently applying the stat- 
ute, but without express reference 
thereto). (2) And under personal 


Prop. L. § 18, personal property em- 
braced in a power to bequeath passes 
by a will or testament purporting to 
pass all the personal property of the 
testator, unless the intent that the 
will or testament shall not operate 
as an execution of the power appears 
therein either expressly or by neces- 
sary implication. Guaranty Trust 
Co. v. Halsted, 245 N. Y. 447, 157 NE 
739; Matter of Flewwellin, 122 Misc. 
256, 202 NYS 496; Maynard v. May- 
nard, 108 Misc. 362, 178 NYS 329; 
McLean v. Mclean, 158 NYS 59 [aff 
174 App. Div. 152, 160 NYS 949 (aff 
223 Ni Yo 695, mem,, 119" NE 1056 
mem)]; In re New York L. Ins,., etc., 
Co., 189 NYS 695 [aff 157 App. Div. 


916 mem, 142 NYS 1132 mem (aff 
209 N: Y. 585 mem, 103 NE 315 
mem)]. See also Powell v. Hill, 170 


NYS 915 (apparently applying the 
statute, but without express refer- 
ence to it); Stewart v. Keating, 15 
Mise. 44, 36 NYS 913; Hollister v. 
Hollister, 85 Or. 316, 166 P 940 (both 
to same effect, under an earlier New 
York statute). 

{d] In Pennsylvania (1) Act June 
4,1879 (P. L. p 88) § 3 is in substance 
a declaration that a gift or devise of 
the whole of one’s estate shall carry 
with it property over which the tes- 
tator had a power of appointment by 
will, unless a contrary intention ap- 
pears by the will, and it is unneces- 
sary that any expression of inten- 
tion to exercise the power should ap- 
pear in the will. Thompson v. Wana- 


maker, 268 Pa. 203, 110 A 770; In re 
South, 248 Pa. 165, 93 A 954; In re 
Huddy, 236 Pa. 276, 84 A 909; Lloyd 
v. Fretz, 235 Pa. 538, 84 A 450; In re 


Howell, 185 Pa. 350, 39 A 966; Dillon 
v, Faloon, 158 Pa. 468, 27 A 1082; 
Aubert’s App., 109 Pa. 447, 1 A 336; 
Norris’ Est., 9 Pa. Dist. & Co. 101; 
Blackburne’s Est., 8 Pa. Dist. & Co. 
655 [aff 290 Pa. 55, 188 A 538]; Mitch- 


ell’s> Mists ici Pa: ‘Dist. 1&. Co. +1387; 
Klump’s, Hst.; 29: Ba. Dist. » 1004; 
Ritchie’s Est., 24 Ba. Dist. 510; 
South’s Est. 23 Pa. Dist. 626; Rud- 


man’s Bst., 22 Pa. Dist. 503; Harvey’s 
Hst., 21 Pa. Dist. 170; Huddy’s Est., 
20 Pa. Dist. 516; Stokes’ Est., 15 Pa. 
Dist. 104; Ashburner’s Est., 2. Pa. 
Distsnivo, Lo. ParcCo. pod; Lyndall's 
Bist...2 Pa.sDist.. 476, 13) Pa. Co., 449, 
32 WkIyNC 325; Dunn’s Bst., 19 
LancLRev 225. (2) The statute is 
not confined to wills executed after 
the act took effect, but applies where 
the testator died after, although the 
will was executed before, it took ef- 
fect. Aubert’s App., 109 Pa. 447, 1 A 
336. 

{e] In Rhode Island, under Gen. 
L. (1896) c 203 § 9, providing that a 
general devise of the real estate of 
the testator shall be construed to in- 
clude real estate which he may have 
‘power to appoint in any manner he 
may think proper, and shall operate 
as an execution of such power unless 
a contrary intention shall appear by 
the will, and that in like manner a 
bequest of the personal estate of the 
testator shall be construed to include 
personal estate which he may have 
power to appoint in any manner he 
may think proper, and shall operate 
as an execution of such power un- 
less a contrary intention shall appear 
by the will, the residuary clause of 
a will is a sufficient execution of a 
power of disposition, although the 
power is not referred to, in the ab- 
sence of any apparent contrary inten- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


1536, 51 EngCh 
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tion. Harlow v. Duryea, 42 R. I. 234, 
107 A 98; Rhode Island Hospital 
Trust Co. v.. Dunnell, 34.R. I. 394, 83 
A 858, AnnCasi914D 580. 

{f] In Virginia, under Code (1887) 
§ 2526, which provides that a devise 
or bequest shall extend to any real or 
personal estaté, as the case may be, 
which the testator has power to ap- 
point as he thinks proper, and to 
which it would apply if the estate 
were his own property, and shall op- 
erate as an execution of such power 
unless a contrary intention appears 
by the will, a residuary clause of a 
will operates as an execution of a 
general power. Machir v. Funk, 90 
Va. 284, 18 SE 197. 

{g] In Engiand (1) Wills Act (1 
Vict. ec 26) § 27, enacts in effect that 
a general power of appointment is 
executed by a general devise or be- 
quest without express reference to 
the power, unless the contrary in- 
tention appears. In re Wilkinson, L. 
R. 4 Ch. 587; In re Stokes, [1922] 2 
Ch. 406; "“In're Jarrett, [1919]) 1 Ch. 
366; In re Lewal, [1918] 2 Ch. 391; 
In re Doherty-Waterhouse, [1918] 2 
Ch. 269; In re Wernher, [1918] 2 Ch. 
82; In re Simpson, [1916] 1 Ch. 502; 
In re Seabrook, [1911] 1 Ch. 151; In 
re Wilkinson, [1910] 2 Ch. 216; In re 
Jacob, [1907] 1 Ch. 445; Re Hartley, 
[1900] 1 Ch. 152; In re Byron, [1891] 
3 Ch. 474; In re Brace, [1891] 2 Ch. 
671; Charles v. Burke, 43 Ch. D. 223 


note; In re Jones, 34 Ch. D. 65; 
Chandler v. Pocock, 15 Ch. D. 491; 
In re Clarke, 14 Ch. D. 422; Wilday 
v. Barnett, L. R. 6 Eq. 193; Laing v. 


Cowan, 24 Beav. 112, 53 Reprint 300; 
Gale v. Gale, 21 Beav. 349, 52 Reprint 
894; Lake-y. Currie, 2 De G. M. & G. 
419, 42 Reprint 981; 
Clifford v. Clifford, 9 Hare 675, 41 
EngCh 675, 68 Reprint 684; In re 
Keown, Ir. R. 1 Eq. 372; Scriven v. 
Sandom, 2 Johns. & H. 743, 70 Re- 
print 1258; Bristow -v. Skirrow, 5 
Jur. N. S. 1379; Walker v. Banks, 1 
Jur. N.S. 606; Hutchins v. Osborne, 4 
Kay & J. 252, 70 Reprint 105 [aff 3 
De G. & J. 142, 60 EngCh 111, 44 Re- 
print-1223};. Re Strong, 95 L. J: Ch. 


22; Turner v. Turner, 21: Li J. Ch. 
843; Hawthorn v. Shedden, 3 Smale 
& G. 293, 65 Reprint 665; Moss v. 


Harter, 2 Smale & G. 458, 65 Reprint 
480. (2) But a general devise and 
bequest does not operate under the 
statute as an exercise of a power or 
revocation and new appointment, and 
this applies to the case where the 
power of revocation and new appoint- 
ment is that contained in the instru- 
ment originally creating it, as well 
as to the case where the power is 
that reserved by an appointment 
made in exercise of the original pow- 
er. In re Goulding, 48 Wkly. Rep. 
183. (3) The statute presupposes the 
existence of some real estate, or some 
personal estate, as the case may be, 
which is subject to a general power 
of appointment, and which, although 
not the testator’s property, is at his 
uncontrolled disposition. The section 
does not extend to the creation of 
property at the expense of another, 
or to the imposition of an otherwise 
nonexistent charge upon the property 
of another, or to this conversion pro 
tanto of the real estate of another 
into a money charge, which if and 
when charged will be personal estate 
which the testator will have power to 
appoint as ‘he may think fit, but which 
has no existence unless and until the 
testator creates it. In re Wallinger, 
[PESO Sse ee eae: 
[1906] 2 Ch. 459 (holding that, where 
a testator had under a settlement 
power by deed or will to charge real 
estate, of which he was only tenant 
for life, with payment to himself or 


[any other person or persons 


See In re Salvin, ' 


[§ 123 


Under these statutes an intention that a power shall 
not be exercised by a general devise or a bequest 
should appear on the face of the will;?° and, in the 
absence of any apparent contrary intention, 


a gen- 


of any 
in the 
and to 


sum or sums not exceeding 
whole £6,000, with interest, 
appoint the premises charged to any 
person for any term of years upon 
trusts for raising the sums charged, 
and by his will he gave all his real 
property to one person and all his 
personal property to other persons, 
the gift of personalty did not operate 
as a charge in favor of the donees, on 
the real estate which ‘he had power to 
charge). (4) The act applies only to 
powers actually created at the death 
of the testator, and does not enable a 
testator to execute an inchoate power 
of which he was the intended donee 
under the will of _a person who sur- 
vives him. In re Young, [1920] 2 Ch. 
427; Jones v. Southall, 32 Beay. 31, 
55 Reprint 12. 

{h] In New Brunswick (1) under 
Cons. St. ¢ 77 § 22, a will disposing 
of all the testator’s property oper- 
ates aS a complete execution of the 
power unless a contrary intention ap- 
pears. Hutchinson v. Baird, 1 N. B. 
Eq. 624. (2) A direction that the tes- 
tator’s debts be first paid does not in- 
dicate an intention that the will shall 
not operate as the execution of a pow- 
er held by the testator, but is merely 
a circumstance to be considered with 


others as evidencing intention. 
Hutchinson v. Baird, supra. 
{iJ In Ontario under Wills Act 


(Rev. St. [1914] © 120) §§ 30,31) 4 
devise and bequest in general terms 
of all the testator’s property is a 
valid exercise of a power of appoint- 
ment. Re Hammond, 18 OntWN 253. 

23. Stewart v. Keating, 15 Misc. 
44, 36 NYS 913; Rudman’s Est., 22 
Pa. Dist. 503; Lafferty’s Est., 19 Pa. 
Dist. 504 [expl Lafferty’s Est., 209 
Pa. 44, 57 A 1112]; Baker’s Est., 17 
Pa. Dist. 515; In re Hayes, [1901] 2 
Ch. 529 [aff [1900] 2 Ch. 332; In re 
Byron, [1891] 3 Ch. 474; Cloves v. 
Awdry, 12 Beav. 604, 50 Reprint 1191; 
Re Caplin, 2 Dr. & Sm. 527, 62 Reprint 
720; Russell v. Russell, 12 Ir. Ch. 
377; Moss v. Harter, 2 Smale & G 
458, 65 Reprint 480. 

General and limited or special pow- 
ers distinguished see supra § 6. 

24. Phillips v. Cayley, 43 Ch. D. 
222 [disappr In re Marsh, 38 Ch. D. 
630]; In re Phillips, 41 Ch. D. 417; 
Matter of Dunbar-Buller, [1923] 2 Ir. 
143 (where the court said that a pow- 
er exercisable only by express refer- 
ence to the power, according to the 
instrument of creation, was not to 
be regarded as a general power, with- 
in the meaning of the statute, al- 
Hoi the objects were not restrict- 
ed). 
25. McCormick vy. Security Trust 
Co., 184 Ky. 25, 211 SW 196; In re 
Neill, 222 Pa. 142, 70 A 942. 

26. Machir v. Funk, 90 Va. 284, 18 
SE 197. 

{a] Determination of contrary in- 
tention.—(1) The intention is to be 
collected from the whole instrument. 
Bailey v. Lloyd, 5 Russ. 330, 5 HngCh 
330, 38 Reprint 1051. (2) Resort can- 
not be had to extraneous matters to 


determine the question. Speir v. 
Benvenuti, 197 App. Div. 209, 189 
NYS 885. (3) “The only safe rule 


for discriminating between mere con- 
jecture and the contrary intent re- 
quired by the statute is to inquire 
whether there is anything in the will 
inconsistent with the notion that the 
residuary bequest is meant to operate 
as an execution of the power.” Scriv- 
en v. Sandom, 2 Johns. & H. 743, 745, 
70 Reprint 1258. (4) If a testator 
makes dispositions of his property 
which by their very nature are inap- 
plicable to the subject of the power, 
his intent not to execute the power 
appears by necessary implication, 


§§ 123-125] 


eral residuary clause will operate under such a stat- 
ute as an execution of a power where a prior express 


appointment lapses.?7 
Reference to “all” powers. 


strument Creating Power. 


Where the donee of a 
power professes in general terms to act in pursuance 
of all or every power enabling him to dispose of prop- 
erty, this is ordinarily a sufficient reference to a 
particular power to operate as an execution thereof, 
unless a contrary intention appears.” 

[§ 124] 3. Reference to Subject Matter or to In- 
An intention to execute a 
power may be sufficiently shown by a reference in the 
instrument of execution to the subject matter of the 
power, or to the instrument by which it was created, 
without any direct reference to the power itself ;?° 


POWERS 


appear.?° 


of them.?1 


and such a reference to the subject matter or instru- 


and the power will fail of exercise. 
Guaranty Trust Co. v. Halsted, 245 
N. Y. 447,157 NE 739. (5) The tes- 
tator may expressly exclude the pow- 
er from the operation of his will. 
Ritchie’s Hst., 24 Pa. Dist. 510. (6) 
The testator’s ignorance of the ex- 
istence of the power does not show a 
contrary intent (Walker v. Banks, 1 
Jur. N. S. 606), (7) nor does his for- 
getfulness of the power (In re Boyd, 
63.14, De Rep. ANiS,.. 92). > C8), The fact 
that preceding paragraphs of the will 
refer to a power which in the events 
which happened did not become ex- 
ercisable, and do not refer to the 
power which did become exercisable, 
does not indicate a contrary intention 
which will prevent the residuary 
elause from operating as an execu- 
tion of the latter power. In re An- 
drews, [1922] W. N. 34. (9) Whether 
a settlement creating a power was 
made by testator or a stranger is im- 
material in ascertaining whether the 
testator has shown an intention not 
to execute the power. In re Clark, 14 
Ch. D. 422. °(10)-Under a statute re- 
quiring that the intention not to exe- 
eute the power must appear either 
expressly or by necessary implica- 
tion, such intention is necessarily im- 
plied only where the will permits of 
no other interpretation. Lockwood v. 
Mildeberger, 159 N. Y. 181, 53 NE 
803; Snveir v. Benvenuti, 197 App. Div. 
209, 189 NYS 885; Matter of Flewwel- 
lin, 122 Misc. 256, 202 NYS 496. (11) 
And therefore the intent not to exe- 
cute the power cannot be implied un- 
less it so clearly appears that it is 
not to be avoided. Lockwood v. 
Mildeberger, supra; Speir v. Ben- 
venuti, supra; McLean v. McLean, 
158 NYS 59 [aff 174 App. Div. 152, 
160 NYS 949 (aff 223 N. Y. 695 mem, 
119 NE 1056 mem)j. (12) The bur- 
den of proof is upon one who denies 
that a general devise executes a gen- 
eral power of appointment, under 
such a statute, to show by what ap- 
pears on the face of the will that it 
was the testator’s clearly expressed 
intention that the devise should not 
do so. Thompson v. Wanamaker, 268 
Pa-: 203.,. 110, A: .%770;, In re. Jarrett, 
[1919] 1 Ch. 266, 

OF deine Lew Mit. sh wChssDs 30s: 
Freme v. Clement, 18 Ch. D. 499; 
Matter of Spooner, 2 Sim. N. S. 129, 
42 EngCh 129, 61 Reprint 289. 

Lapsed appointments generally see 
infra §§ 142-145. 

28. Blake v. Hawkins, 98 U. S. 
315, 25 L. ed. 139; In re Lane, [1908] 
2 Ch. 581; In re Sharland, [1899] 2 
Ch. 536; In re Milner, [1899] 1 Ch. 
563; Coxen v. Rowland, [1894] 1 Ch. 
406; In re Hunt, 31 Ch. D. 308; In 
re Swinburne, 27 Ch. D. 696; Thorn- 
ton v. Thornton, L. R. 20 Hq. 599; 
Gainsford v.. Dunn, L. R. 17 Eq. 405; 
In re Teape, L. R. 16 Eq. 442; Laing 
v. Cowan, 24 Beav. 112, 53 Reprint 
300; Banks v. Banks, 17 Beav. 352, 
51 Reprint 1070; Pidgely v. Pidgely, 
1 Coll. 255, 28 EngCh 256, 63 Reprint 
408; Cowx v. Foster, 1 Johns. & H. 
30, 70 Reprint 649; In re Waterhouse, 
77 L. J. Ch, 30; Lowe v. Pennington, 


LOLs. Ch. sos ee hice wa erice,, 46 ly. 
T. Rep. N. S. 228; Maunsell v. Maun- 
sell, 24 L. T. Rep. N. S. 698. But see 
ine re. Rickman,..80) 1s. le Rep. wNs so: 
518 (holding that a will referring to 
“all powers and authorities’? was in- 
sufficient to show intention, where 
the testator was donee of a special 
and a general power over the same 
property, and the will if treated as an 
attempt to execute the special power 
would be bad on account of appoint- 
SN to strangers). 

Oe Oven LO SCtaGods seria ed: HO SSe Lan 
39 Fed. 235]; Blagge v. Miles, 3 F. 
Cas. Na. 1,479, 1 Story 426. 

Ala.—Doe v. Ladd, 77 Ala. 228. 


Del.—Security Trust, etc., Co. v. 
Ward, 10 Del. Ch. 408, 93 A385. 
Ga.—Prudential Inv., ete., Co. v 


Hilton, 153 Ga. 415, 112 SE 464; Nort 
v. Healy Real Est., etc., Co., 186 Ga. 
287, 71 SE 471; Mahoney v. Manning, 
133 Ga. 784, 66 SE 1082; Middlebrooks 
v. Ferguson, 126 Ga. 232, 55 SH 34. 

Ill. Goff v. Pensenhafer, 190 Ill. 
200, 60 NE 110; Funk v. Eggleston, 
92) TH. 5L5,, 34 Ame 136, 

Ind.—Rickenberger v. Meyer, 155 
Ind. 152, 56.NE 913:  Bullerdick. v. 
Wright, 148 Ind. 477, 47 NE 9381. 

Ky.—Campbell v. Fowler, 226 Ky. 
548, 11 SW (2d) 423; Greenway v. 
White, 196 Ky. 745, 246 SW 137, 140, 
32 ALR 1385 [eit Cyc]; McCormick 
v. Security Trust Co., 184 Ky. 25, 211 
SW 196; Henriott v. Cood, 153 Ky. 
418, 155 SW 761; Hankins v. Colum- 
bia ‘Trust Co.; 142 Ky. 206, 134° Sw 
498 


Me.—Hall v. Preble, 68 Me. 100. 

Md.—Farlow v. Farlow, 83 Md. 118, 
34 A 837; Cooper v. Haines, 70 Md. 
282, 17 A 79; Balls v. Dampman, 69 
Mad. 390, 16 A 16, 1 LRA 545; Carroll 
v. Lilewellin, 1 Harr. & M. 162. 

Mass.—Loring v. Wilson, 174 Mass. 
132, 54 NE 502; Cumston v. Bartlett, 
149 Mass. 243, 21 NE 373; Newbury- 
port Bank v. Stone, 13 Pick. 420. 

Mo.—Ricketts v. People’s Bank, 196 
SW 26; Papin v. Piednoir, 205 Mo. 
521, 104 SW 68; Owen v. Ellis, 64 Mo. 
77; Porter v. Schofield, 55 Mo. 56; 
Turner v. Timberlake, 53 Mo. 371; 
Hazel v. Hagan, 47 Mo. 277; Bredell 
v. Collier, 40 Mo. 287. 

N. J.—Munson v. Berdan, 35 N. J. 
Eq. 376. 

N. Y.—Hutton y. Benkard, 92 N. Y. 
295; White v. Hicks, 33 N. Y. 383 [aff 
43 Barb. 64]; Wright v. Syracuse, 
ete; RCo, 92 Hun i32,.86, NYS 901; 
Hogle v. Hogle, 49 Hun 313, 2 NYS 
172. \ 

N. C.—Denson v. Pine State Cream- 
ery (Con lOae Nn LCoS, Lodi) Sik) nd Sls 
Carraway v. Moseley, 152 N, C. 351, 
67 SE 765. 

- Oh.—Bishop v. Remple, 11 Oh. St. 
Lhe 

Or.—Hollister v. Hollister, 85 Or. 
316) LEG 25940; 

Pa.—Robeno v. Marlatt, 6 Pa. Co. 
251; Clermontel’s Est., 12 Phila. 139; 
Taylor’s App., 10 WklyNC 48 [dism 
app 9 WklyNC 30]. 

S. C.—Rembert v. Vetoe, 89 S. C. 
198, 71 SE 959, 2 ALR 918. 


U. S.—Lee v. Simpson, 134 U.} 
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ment of creation has been held to be essential where 
the intention to execute the power does not otherwise 
Where two powers exist over the same 
property, however, a reference to the property may 
not indicate any intention to exercise more than one 


[§ 125] 4. Grant or Conveyance by Donee Hav- 
ing Estate or Interest.°? Where the donee of a pow- 
er has also an estate or interest in the subject matter 
of the power, it is the general rule that a deed, will 
or other instrument executed by him will pass only 
his own interest or estate, and will not be treated as 
an execution of the power, in the absence of any 
reference to the power or other evidence of inten- 
tion to execute it;** but it is otherwise where an in- 


Tenn.—Matthews v. Capshaw, 109. 
Tenn. 480, 72 SW 964, 97 AmSR 854; 


Young =v. Mutual ia. InsiiCos, “161 
Tenn. 311, 47 SW 428. 
Tex.—Arnold v. Southern Pine 


Lumber Co., 58 Tex. Civ. A. 186, 123 
SW 1162. 


406; Smith v. Adkins, L. R. 14 Ea. 
402; Saunders v. Carden, L. R. 27 Ir 
43; Probert v. Morgan, Ambl. 6. 27 


1 Atk. 
Dillon v. Dillon, 
1 Ball & B. 92; In re Wilmot, 29 
Beay. 644, 54 Reprint 777; Pidgely 
Vy. Pidgely, 1 Coll. 255, 8 Jur, 529; 28 
EngCh 255, 63 Reprint 408; Carver v. 


Richards).o1% DenG., Ko Sa Iuroas. 6s 
EngCh 425, 45 Reprint 474; Hmtch- 
ins v. Osborne, 3 De G. & J. 142, 60 


EngCh 111, 44 Reprint 1223 [aff 4 
Kay & J, 252, 70 Reprint 1051; Har- 
rey v. Stracey, 1 Drew. 78, 61 Reprint 
379; Rooke v. Rooke, 2 Dr. & Sm. 38; 
62 Reprint 535; Lendrick v. Russell, 
10 Ir. Eq. 269; Frankcombe v. Hay- 
ward, 9 Jur. 344; Re Comber, 11 Jur. 
N. S. 968; Innes v. Sayer, 3 Macn. & 
G. 606, 49 EngCh 468, 42 Reprint 393; 
Hughes v. Turner, 3 Myl. & K. 666, 
10 EngCh 666, 40 Reprint 254; Walk- 
er v. Mackie, 4 Russ. 76, 4 EngCh 76, 
38 Reprint 733; Hunloke y. Gell, 1 
Russ. & M. 515, 5 EngCh 515, 39 Re- 
print 198; Harrington v. Harrington, 
13 Sim. 318, 366 HngCh 318, 60 Re- 
print 124; Maples v. Brown, 2 Sim. 
327, 2 EngCh 327, 57 Reprint 811; 
Bradly v. Westcott, 13 Ves. Jr. 445, 33 
Reprint 361; Bennett v. Aburrow, 8 
Ves. Jr. 609, 32 Reprint 492," Com- 
pare Jones v. Jones, 10 Jur. 960 


; (holding that an allusion for another 
; purpose to the instrument by which 


a power was created did not render 
the donee’s will an effectual execu- 
tion of the power which was not re- 
ferred to). But see Re Nicoll, 125 L. 
T. Rep. N. S. 62 (holding that the 
mere fact that the donee has dealt 
with a part of the appointable proper- 
ty does not indicate that he is deal- 
ing with the residue in other parts of 
the instrument). 

N. B.—Hutchinson v. Baird, 1 N. B. 
Eds 624. Js ks 

nt.—Deedes v. Graham, 16 Gra 

Che Lei bs 

But see Barnard v. Moore, 71 Colo. 
401, 207 P_ 332 (holding that a quit- 
claim deed referring to a will, by 
which both a life estate and a pow- 
er were given to the grantor in the 
deed, did not indicate an intention to 
exercise the power). 


30. In re Edmonstone, 49 Wkly. 
Rep. 555. 
pats In re Ackerley, [1913] 1 Ch. 
32. Power coupled with interest 
see supra § 12. 
U.. S—Shirras v. Caig, 7 


33. 
Cranch 34, 3 L. ed. 260; 
Felt, 100 Fed. 727. 
Ark.—Walters v. Bristow, 77 Ark. 
182, 91 SW 305, 113 AmSR 1386. See 


Daniel v. 


‘SE 34; 


‘in the’ 
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tention to execute the power appears;** and where 
one having power to appoint or convey the fee simple 
estate, and also having a life estate or other inter- 
est, executes a conveyance of the fee, the conveyance 
will be regarded as an execution of the power,*° be- 
cause otherwise it cannot take full effect according 
Where, however, the instrument pur- 
merely to pass the grantor’s 
interest, it will of course be so construed, and will 


to its terms.*® 
ports 


also Brown v. Nelms, 86 Ark. 368, 112 
SW 373 (dictum). 


Colo.—Barnard v. Moore, 71 Colo. 
401, 207 P2332. 
Ga.—Beecher v. Newton, 157 Ga. 


113, 120 SE 779; New Hngland Morte. 
Security Co. v. Buice, 98 Ga. 795, 26 
Holder v. American Inv., etc., 
Co., 94 Ga. 640, 21 SE 897; Terry_v. 
Rodahan, 79 Ga. 278, 5 SE 38, 11 Am 
SR 420. 

Il1]1.—Merchants’ L. & T. Co. v. Pat- 
terson, 308 Ill. 519, 1389 NE 912; Rie- 
menschneider v. Tortoriello, 287 Ill. 


482° 122 NE 799; Cofinge, Vv. Taylor, 
16 U1. 457; Boyle v. John M. Smythe 
(Cor, 2 48u WT BAS Soil: 


Ind.—Axtel v. Chase, 77 Ind. 74. 
Ky.—German Bank v. Best, 14 SW 
954, 12 KyL 623. 

~ Miss.—Yates v. Clark, 56 Miss. 212. 

Mo.—Owen v. Ellis, 64 Mo. 77. 

N. Y.—Vincent v. Putnam, 221 App. 
Div. 211, 223 NYS 361 [aff 048 N.Y. 
76, 161 NE 425]; Merolla v. Lane, 122 
App. Dive wos8bs e070, INS 9439: See 
Weinstein v. Weber, Liston, © woe 
NE 115 [aff 78 App. Div. 645, 81 NYS 
62]; Mutual L. Ins. Co. vy. Shipman, 
119 N. Y. 324, 24 NE 117 [rev 50 Hun 
578, 3 NYS 684]; Pépper v. Cutler, 
78 Mise. 532, 1389 NYS 976 (all hold- 
ing that Real Prop. L. § 175, provid- 
ing that an instrument executed by 
the grantee of a power conveying an 
estate or creating a,charge which he 
would have no right to convey or cre- 
ate except by virtue of the power 
shall be deemed a valid execution of 
the power, although the power be not 
recited or referred to therein, has no 
application where the person execut- 
ing the instrument has an independ- 
ent interest or estate in the property, 
and his instrument must be construed 
as relating only to such interest or 
estate when the power is not referred 
to therein). But see Duff v. Roden- 
kirchen, 110 Misc. 575, 182 NYS 35 
[aff 193 App. Div. 898 mem, 183 NYS 
947 mem] (holding that a deed exe- 
cuted by a life tenant, purporting to 
convey the entire estate, is an ef- 
fectual exercise of a power to appoint 
the remainder, in view of the statute 
above_ mentioned). 

N. C.—Herring v. Williams, 158 N. 
Cc. 1, 73 SE 218 [rev on reh 153 N.C. 
231, 69 SE 140, 188 AmSR 659]; Ex- 
um v. Baker, 118 N.C. 545, 24 SE 351; 
Towles v. Fisher, 77 N.C. 487, 

Pa.—Robeno v. Marlatt, 136 Pa. 35, 
20 A 512; Wetherill v. Wetherill, 18 
Pa. 265; Jones v. Wood, 16 Pa. 25; 
Hay v. Mayer, 8 Watts 203, 34 AmD 
453; Scott v. Bryan, 29 PittsbLegJNS 
340 [rev on other grounds 194 Pa. 41, 
45 A 135]. 

R. I.—Lister v. Lister, 47 R. IL. 
366, 133 A 437; Grundy v. Hadfield, 
UG gio LasOCo 2S oA hoor ee itl pan ve 
Brown, 16 R. I. 279, 15 A 90. 

Tex.—Southern Pine Lumber Co. 
v,Arnold, (Civ. A.) 139, SW 917, 1167; 
Arnold v. Southern Pine Lumber Co., 
58 Tex. Civ. A. 186, 123 SW 1162. 

Wis.—Towle v. Ewing, 23 Wis. 336, 
99 AmD 179. See Lardner v. Wil- 
liams, 98 Wis. 514, 74 NW 346 (hold- 
ing that Rev. St. § 2149, providing 
that instruments executed by the 
grantee of a power, conveying an es- 
tate or creating a charge, which is 
only authorized by the power, shall 
be deemed a valid execution of the 
power, although it is not referred to 
instrument, does not apply 
where such grantee possesses an in- 
terest as well as a power). 


POWERS 


estate.°® 
own estate or 


Eng.—Wildbore yv. Gregory, L. R. 
12 Hq. 482; Roake v. Denn, 4 Bligh 
N. 8. 3, 5 Reprint 1, 1 Dow & Cl. 437, 
6 Reprint 589; Noel v. Noel, 4 Drew. 
624, 62 Reprint 239. 

See Equitable Trust Co. v. Paschall, 
13 Del. Ch. 87, 115 A 356 (apparently 
applying the rule). 

Compare Cramton v. Rutledge, 163 
Ala. 649, 50 S 900, 136 AmSR 94 
(holding that a purchaser from a do- 
nee who had a life estate in the sub- 
ject matter of the power must show 
that he purchased the entire estate, 
and not merely the life estate, in or- 
See to be regarded as owner of the 
ee 

[a] “The general rule of construc- 
tion, both as to deeds and wills, is 
that if there be an interest and pow- 
er existing together in the same per- 
son over the same subject, and an act 
be done without a particular refer- 
ence to the power, it will be applied 
to the interest and not to the power. 
If there be any legal interest on 
which the deed can attach, it will not 
execute a power. If an act will work 
two ways, the one by an interest, and 
the other by a power, and the act be 
indifferent, the law will attribute it 
to the interest and not to the author- 
ity.’ New England Mortg. Security 
Co. v. Buice, 98 Ga. 795, 800, 26 SE 
84 [cit 4 Kent Comm. pp. 234, 235]. 

34 Ala.—Young v. Sheldon, 139 
Ala. 444, 36 S 27, 101 AmSR_~ 44; 
Gulf Red Cedar Lumber Co. v. O’Neal, 
131 Ala. 117, 30. S 466, 90 AmSR 22: 

Tl. Bevans Vv. Murray, 251 Ill. 603, 
96 NE 546. 

Nebr.—Arlington State Bank vy. 
Paulsen, 57 Nebr. 717, 78 NW 303. 

N. C.—-Denson Me Pine State Cream- 
CGY CO. Lol NGC. Los) Ved Sin bea. 

Pa.—McCreary v. Bomberger, 151 
Pa. 323, 24 A 1066, 31 AmSR 760. 

: Ener vine v. Cullinan, [1904] 1 
re 425 

See Brown v..Nelms, 86 Ark. 368, 
112 SW 373 (dictum); and cases in- 
fra pers 35, 36. 


35. 
Fed. 585, 37 CCA ily Henderson v. 
Smith, 62 Fed. TOS.) lie CCAS 6025 


Blagge v. Miles, 3 ¥F, Cas. No. 1,479, 
1 Story 426. 

Ala.—Gindrat v. Montgomery Gas- 
Light (Co.,-'32. Ala. 596,°2 S327) 60 
AmR 769. See Gulf Red Cedar Lum- 
ber Co. v. O’Neal, 131 Ala. 117, 30.S 
466, 90 AmSR 22 (dictum). 

Ark.—Lanigan v. Sweany, 53 Ark. 
185, 13 SW 740. 


ber Co., 163 Ga. 64, 185 SE 505; Ma- 
honey v. Manning, 133 Ga. 784, 66 SE 
1082. See also Prudential Inv., etc., 
Co. v. Hilton, 153 Ga. 415, 112 SE 464 
(apparently applying the rule). 

Ind..—McMillan v. Deering, 139 Ind. 
70, 38 NE 398; Tower v. Hartford, 115 
Ind. 186, 17 NE 281; Silvers v. Ca- 
nary, 109 Ind. 267, 9 NE 904; Downie 
v. Buennagel, 94 Ind. 228; South v. 
South, -91°% Ind. 221,46 “AmR "591; 
Clark: v. Middlesworth, 82 Ind. 240; 
Headley v. Indianapolis Southern R. 
Co., 58-Ind. A. 592, 108 NE 598. 

Ky. Hosman v. Willett, 107 SW 
334, 32 Kyl 906; Thomas v. Wright, 
66 SW 993, 23 KyL 2183. 

Me.—Hall v. Preble, 68 Me. 100. 

Md.—Marden v. Leimbach, 115 Md. 
206, 80 A 958. 

Mass.—Ladd v. Chase, 
417, 29 NE 637 

Miss.—Baird v. Boucher, 
326. 


155 Mass. 
60 Miss. 


[§§ 125-126 


not constitute an exercise of the power ;*" and, on the 
other hand, a disposition of the subject matter of a 
power by the donee in express execution of the power 
will be restricted, in the absence of anything in the 
context showing a contrary intention, to an execution 
of the power so as not to affect the donee’s individual 


[§ 126] 5. Instrument Inoperative Except as Exe- 
cution of Power. 


Where a deed or will cannot oper- 


Mo.—Bolin v. Harston, 260 SW 65; 
Doneghy v. Robinson, 210 SW 655; 
Worden v. Perry, 197 Mo. 569, 95 
SW 880; Grace v. Perry, 197 Mo. 550, 
95 SW 875; Underwood v. Cave, 176 
Mo. 1, 75 SW 451; Boyer v. Allen, 76 
Mo. 498; Campbell v. Johnson, 65 Mo. 
439 [overr expressly Owen vy. Switzer, 
51 Mo. 322, and impliedly Pease vy. 
Pilot Knob Iron Co., 49 Mo. 124]. 
See Armor v. Frey, 253 Mo. 447, 161 
SW 829 (dictum); Owen vy. Ellis, 64 
Mo. 77 (where the court intimated 
that a conveyance in fee simple was 
sufficient to show an intention to 
exercise a power, but decided the case 
on another ground). 

Nebr.—Arlington State Bank vy. 
Paulsen, 57 Nebr. 717, 78 NW 363. 

N. Y.—-Vines v. Clarke, 111 App. 
Div. 22°07 NYS)2532.- 5 Sees Dudes 
Rodenkirchen, 110 Misc. 575, 182 
NYS 35 [aff 193 App. Div. 898 mem, 
183 NYS 947 mem] (holding that a 
deed executed by a life tenant, pur- 
porting to convey the fee, is a valid 
execution of the grantor’s power to 
appoint the remainder, but apparently 
basing the holding upon Real Prop. 
L. § 175, which provides that an in- 
strument executed by the grantee of 
a power, conveying an estate or cre- 
ating a charge which he would have 
no right to convey or create except 
by virtue of the power, shall be 
deemed a valid execution of the pow- 
er, although the power be not re- 
cited or referred to therein). 

N. C.—Matthews v. Griffin, 187 N. 
C@.5599;' 122 °SEY465.- 
way Bishop v. Remple, 11 Oh. St: 

Pa.—McCreary v. Bomberger, 151 
Pa. 323, 24 A 1066, 31 AmSR 760; Ro- 
beno v. Marlatt, 6 Pa. Co. 251. [rev 
a ue grounds 136 Pas 235,52 0 ew 

S. C—Moody v. Tedder, 16 S. C. 557. 

Tenn.—Matthews vy. Capshaw, 109 
Tenn. 480, 72 SW 964, 97 AmSR 854; 
Guarantee, ete: Co. vir Jones; 103 
Tenn. 245, 58 Sw 219; Young v. Mu- 
tual L. Ins. Co., 101 Tenn. 311, 47 SW 

Tex.—Hanna v. Ladewig, 
37, 11 SW 1338; Johnson vy. Kirby, 
(Civ. A.) 193 SW _ 1074. 

Va.—Walke v. Moore, 95 Va. 729, 
30 SE 374, 

Wis.—Auer v. Brown, 121 Wis. 115, 
98 NW 966. 

Compare Riemenschneider v. Tor- 
toriello, 287 -ill. 482,. 122 "NEV 799 
(holding that, where the donee of a 
power, who also had a life estate in 
the subject matter, contracted to 
convey the property by warranty 
deed, a tender of a deed conveying 
only a life estate was not a compli- 
ance with the contract). 

36. Baird v. Boucher, 60 Miss. 326; 
Bolin vy. Harston, (Mo.) 260 Sw Gas 
See also cases supra note 35. 

Instrument inoperative Sipe as 
executing power see infra § 126 

37. Ky.—Payne v. Johnson, 95 Ky. 
175, 24 SW 288, 609, 15 KyL 522. 

Pe ors: _—Ridgely v. Cross, 83 Md. 161, 

Miss. oe yale? v. Markham, 128 
Miss. 39, 90 S 848. 

Tex.—Davis v. beesnck 14 Tex. Civ. 
A. 380, 837 SW 994 

Eng.—Maundrell v. Maundrell, 10 
Ves. Jr. 247, 32 Reprint 839. 

See Stewart v. Keating, 15 Misc. 44, 
36 NYS 9138 (applying the rule), 

33. Heinemann v. De Wolf, 25 R. 
T. 243,° 55: A 70%: 


30 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 126-127] 


ate except as an execution of a power, it will be pre- 
sumed to be so intended, although the power is not 
referred to;°° but if there is any other way in which 
the instrument can have effect, it will be deemed to 
operate in that way, and not as*an execution of the 
power, in the absence of any apparent intention to | 
Where a will is so regarded as 
an exercise of a power held by the testator, because it 
would otherwise be nugatory, the power must be 
treated as exercised by the whole will, and not merely 


execute the power.*° 


by the residuary clause.*+ 


39. U. S.—Lee v. Simpson, 134 U. 
Sooo OF SCt s6su ose la 6da5103 8. 
Warner v. Connecticut Mut. L. Ins. 
WO LOGI. (S. SOty io Sot a2d, a0, laced. 


962; Smith v. McIntyre, 95 Fed. 585, 
37 CCA 177; Blagge v. Miles, 3 F. 
Cas. No. 1,479, 1 Story 426. See Vir- 
ginia, etc., Coal Co. v. Charles, 251 
Fed. 8&3, 130 [cit Cyc] (apparently 
recognizing the rule). 

Ala.—Doe v. Ladd, 77 Ala. 223. 

Cal.—Reed v. Hollister, 44 Cal. A. 
533, 186 P 819. 

Colo.—Bennett v. Laws, 59 Colo. 


290, 149 P 489, 440, LRAI1915F 662 
[cit Cye]. 

Conn.—Strattman v. Strattman, 91 
Conn. 240, 99 A 571. 

Ga.—Hilton, ete., Lumber Co. v. 
Alwood,) 144 = ‘Ga. 6538, 81 (SH i 1119; 
Grayson v. Germania Bank, 140 Ga. 
467, 79 SE 124; Middlebrooks v. Fer- 
guson, 126 Ga. 232, 55 SE 34; Terry v. 
Rodahan, 79 Ga. 278, 5 S 38, 11 AmSR 


420. 
Ill._—Goff v. Pensenhafer, 190 Ill. 
200, 60 NE 110; Funk vy. Eggleston, 


92 Ili. 515, 34 AmR 1386. 
Ind.—Bullerdick v. Wright, 148 Ind. 

477, 47 NE 931. 
Kan.—Sinke v. Muncie, 110 Kan. 

345, 203 P 1102, 1105, 20 ALR 383. 
Ky.—McCormick v. Security Trust 


Co., 184 Ky. 25, 211 SW 196; Henriott 
v. Cood, 153 Ky. 418, 155 SW. 761; 
Hankins v. Columbia Trust Co., 142 
Ky. 206, 134 SW 498. 

Md.—Balls v. Dampman, 69 Md. 
390, 16 A 16, 1 LRA 545. 

Miss.—Baird v. Boucher, 60 Miss. 
326; Yates v. Clark, 56 Miss. 212; 
Andrews v. Brumfield, 32 Miss. 107. 


See Hammett v. Markham, 128 Miss. 
* 39, 90 S 848 (dictum); Yates v. Clark, 
56 Miss. 212 (apparently recogniz- 
ing the rule). 

Mo.—Papin v. Piednoir, 205 Mo. 
Worden v. 


Perry, 197 Mo. 550,95 SW. 875; 
v. Ellis, 64 Mo. 11; Reilly v. Chou- 
quette, 18 Mo, 220. 

N. 995 No id.¢ Big. 


J.—Paul v. Paul, 

498, 133 A 868; Lippincott v. Havi- 
land, 93 Nid. Eig:.585, 5417 Av 147; 
Wooster v. Cooper, 59 N. J. Eq. 204, 
45 A 381. See Farnum v. Pennsyl- 
vania Co. for Ins. on Lives, eee 87 
INGE goa. 08k: 99e Al 145 faft 87) Ned. 
Hq. 652 mem, 101 A 1053 mem] (dic- 
tum). 

N. C.—Denson y. Pine State Cream- 
eny, Coz. 191 IN» C. 9198, 131 (SE, 581; 
Carraway v. Moseley, 152 N. C. 351, 
67 SE 765; Kirkman v. Wadsworth, 
137 N.C. 453, 49 SE 962; Exum v. 
Baker, 118 N. C. 545, 24 SE 351; Hen- 


dricks v. Mendenhall, 4 N. C. 371. 
Sy ae amen v. Remple, 11 Oh. St. 


Or.—-Hollister y. Hollister, 85 Or. 
316, 166 P 940 

Pa.—Hu pp v. Union Coal, etc., Co., 
284 Pa. 529, 131 A 364; Thompson Vv. 
Wanamaker, 268 Pa. 203, 1V0,A T7705 
Keefer v. Schwartz, 47 Pa. 503; Lan- 
easter v. Dolan, 1 Rawle 231, 18 AmD 
625; Pepper’s Will, 1 Pars. Eq. Cas. 
436; McCauley v. Heise, 20 LancL 
Rev 313; Taylor v. Smiley, 9 Wkly 
Hc, 30. 

R. I.—Moran vy. Cornell, 49 R. I. 
308, 142 A 605. 

Ss. C.—Barbot v. Thompson, 94 §S. C. 
3, 77 SE 716; Rembert v. Vetoe, 89 
Dut BIS. UL SH Oo re. CATER 918. 
Porcher vy. Daniel, 33 S. C. Eq. 349. 

Tenn.—Matthews v. Capshaw, 109 
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Power.*? 


Tenn. 480, 72 SW 964, 97 AmSR 854. 

Tex.—Arnold v. Southern Pine 
Lumber Co., 58 Tex. Civ. A. 186, 123 
SW 1162; J. M. Guffey Petroleum Co. 
Me ces 47 Tex. Civ. A. 560, 106 SW 


Va. Moore, 95 Va. 729, 
pl nee 374; Hood v. Haden, 82 Va. 

Fng.—In re Mills, 34 Ch. D. 186; 
Atty. een: v. Wilkinson, L. R. 2 Ea. 
816: In re Gratwick, l. R. 1 Eq. 177; 
Shelford v. Acland, 23 Beav. 10, 53 
Reprint 4; Clere’s Case, 6 Coke 17b, 


77 Reprint 279; Rooke v. Rooke, 2 Dr. 
& Sm. 38, 62 Reprint 535; Jones v. 
Jones, 13 Ir. Ch. 409; Broderick v. 
Brown, 1 Kay & J. 328, 69 Reprint 
484; Re Ludlam, 63 L. T. Rep. N. S. 
330; Churchill v. Dibben, 9 Sim. 447 
note, 16 Eng. Ch. 447 note, 59 Reprint 
430 note; Curteis v. Kenrick, 9 Sim. 
443, 16 EngCh 4438, 59 Reprint 429; 
Napier v. Napier, 1 Sim. 28, 2 EngCh 
28, 57 Reprint 489; Lewis v. Lewel- 
lyn, Turn. & R. 104, 12 EngCh 104, 
27 Reprint 1034; Bennett v. Aburrow, 
8 Ves. 609, 32 Reprint 492; Standen 
v. Standen, 2 Ves. Jr. 589, 30 Reprint 
791; In re Lees, [1926] W. N. 220. 
See Brown v. Nelms, 86 Ark. 368, 
112 SW 373 (apparently applying the 
rule); Deedes v. Graham, 16 Grant 
Ch., (Ont.) 167 (holding that, where 
the donee of a power of appointment 
made a will, not referring to the pow- 
er, disposing of “the moneys now or 
at my death invested in mortgages or 
otherwise,’ and the settled estate 
was invested in mortgages, and the 
donee had no other mortgages, the 
intention of the testatrix to appoint 


the settled estate sufficiently ap- 
peared). 
[a] In New York (1) the rule 


stated in the text is recognized. Mat- 
ter of Flewwellin, 122 Misc. 256, 202 
NYS 496; Bradish v. Gibbs, 3 Johns, 
Ch. 523. (2) It is also provided by 
Real Prop. L. § 175 that any deed by 
the grantee of a power, conveying 
property that can be conveyed only 
by virtue of the power, is a valid ex- 
ercise of such power, whether the 
power be referred to in the deed or 
not. Van Sicklen v. Voorhies, 196 
App. Div. 400, 187 NYS 730. See 
Vines v. Clarke, 111 App. Div. 12, 97 
NYS 532; Cole v. Gourlay, 9 Hun 493 
[aff 79 N.Y. 527] (both to same ef- 
fect, decided under an earlier stat- 
ute). (3) The statute does not ap- 
ply, however, where the grantor in a 
deed expressly states that he propos- 
es to execute a certain power, which 
he believes he possesses, and has no 
intention of executing another power, 
which he does not believe he possess- 
es. Pollock v. Hooley, 67 Hun 370, 
22 NYS 215. (4) Nor does it apply 
where the grantor has an interest in 
the subject matter as ‘well as a pow- 
er. See New York cases supra § 125 
note 33. : 

40. Carraway v. Moseley, 152 N. 
C. 351, 354, 67 SE 765; Hupp v. Union 
Coal, etc., Co., 284 Pa. 529, 131 A 364. 

“Tt has generally been held that a 
will need not contain express evi- 
dence of an intention to execute a 
power. If the will be made without 
any reference to the power, it oper- 
ates as an appointment under the 
power, provided it cannot have oper- 
ation without the power. The intent 
must be so clear that no other reason- 
able one can be imputed to the will, 
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[§ 127] 6. Will Executed Prior to Creation of 
Although there is authority to the con- 
trary,‘? the better view seems to be that a will exe- 
cuted prior to the creation of a power cannot be held 
an execution thereof,44 except when it manifests an 
intention to execute the power,*® which intention is 
in some jurisdictions supplied by statute.*® 
Contemporaneously executed will. 
is executed so nearly contemporaneously with the 
creation of a power as to be a part of the same trans- 
action, it has been held an effectual exercise of the 


Where a will 


and if the will does not refer to a 
power or the subject of it, and if the 
words of the will may be satisfied 
without supposing an intention to 
execute the power, then, unless the 
intention to execute the power be 
clearly expressed, there is no execu- 
tion of it.” Carraway v. Moseley, 
supra. 5 

Necessity that intention appear sce 
supra § 122. 

Grant or conveyance by donee hav- 
ing personal interest or estate see 
supra § 125. 

41. Moran v. Cornell, 49 R. I. 308, 
142 A 605. 

42. Propriety as to time of exer- 
cising power see supra § 106 text and 
note 23. 

43. Webb v. Jones, 36 N. J. Eq. 
163; Burkett v. Whittemore, 36 S. C. 
428, 15 SE 616. 

44. D. C.—Howard v. Carusi, 11 
DEC 60: 

Ky.—Hankins v. Columbia Trust 


Co., 142 Ky. 206, 209, 134 SW 498 
[quot Cyc]. 

Md.—Farlow v. Farlow, 83 Md. 118, 
34 A 837. 


Pa.—Dunn’s App., 85 Pa. 94; Fry’s 


Hst., 11 Phila: 3055. Vaux's Eist)) Ti 
vga 57; Murray’s Est., 5 WklyNC 


R. I.—Matteson v. Goddard, 17 R. 
I, 299, 21 A 914. 

S. G.—McFaddin v. Lumpkin, 112 
S. C. 431, 100 SE 168. 

Eng.—In re Hayes, [1901] 2 Ch. 
529; In re Hayes, [1900] 2 Ch. 332 
Laff [1901] 2 Ch. 529]; In re Wells, 
42 Ch. D. 646; Doe v. Dilnot, 2 B. & 
P. N. R. 401; Thompson v. Simpson, 
50 L. J. Ch. 461; Leigh v. Norbury, 
13 Ves. Jr. 340, 38 Reprint 321. 


45. Title Guarantee, etc. Co. v. 
Ebaugh, 184 NYS 351; Lepley_v. 
Smith, 13 Oh. Cir. Ct. 189, VaOhn Gir, 
Dec. 264. 

46. See statutory provisions. 


{a] In Pennsylvania, under Act 
June 4, 1879 (P. Li p 88) § 1, which 
provides that every will shall ‘be con- 
strued with reference to the real and 
personal estate comprised in it, to 
speak and take effect as if it had 
been executed immediately before the 
death of the testator, unless a con- 
trary intention appears in the will, 
a power is executed by a will of ear- 
lier date than the creation of the 
power where no contrary intention 
appears, in view of § 3 of the same 
act, providing that a general bequest 
shall be construed to include any 
property which the testator has pow-- 
er to appoint in any manner he may 
think proper, and shall operate as an 
execution of such power, unless a 
contrary intention appears. In re 
Pennsylvania Coal Co.’s Assessment, 
257 Pa. 320, 107 A 840. See Norris’ 
Est., 9 Pa. Dist. & Co. 101;- Black- 
burne’s Est., 8 Pa. Dist. & Co. 655 
{aff 290 Pa. 55, 138 A 538] (both ap- 
parently applying the statute, but 
without express reference thereto). 

[b] In England under Wills Act 
(1 Vict. c 26) § 24, providing that 
every will shall be construed to speak 
and take effect as if executed im- 
mediately before testator’s death, un- 
less a contrary intention appears by 
the will, and § 27, by which, unless 
a contrary intention appears, a gen- 
eral devise or bequest is to be con- 
strued as executing a general power 
of appointment, such a power of ap- 
pointment may be executed, unless a 
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power, although in fact made prior to the power’s 


ereation.*? 
Confirmation by codicil. 


will.#® 


[§ 128] G. Conditions Attached to Execution*®— 
The occurrence of any contingency or 
compliance with any condition required by the terms 
of the creation of a power to precede or accompany 
its exercise is requisite to a valid execution of the 
Where, however, the condition is such that 
its determination depends upon the exercise of judg- [§ 
ment and discretion, the decision of the donee, made 
is conclusive,®! and it would seem 
that where the condition is personal to a designated 
If the contingency hap- 


1. In General. 


power.°° 


in good faith, 


person he may waive it.°? 
pens, the power may be exercised 


contrary intention appears, by a will 
executed before the creation of the 
power. Airey v. Bower, 12 App. Cas. 
263; In re Hayes, [1900] 2 Ch. 332 
{aff [1901] 2 Ch. 529]; Boyes v. Cook, 
LOCH Ds 53: In“revRudinge, Ee R: 
as Eq. 266; Pettinger v. Ambler, L. 
1 Eq. 510; Peirce v. McNeale, 
Liss) 1 Ir. 118; Patch v. Shore, 
Dr. & Sm. 589, 62 Reprint 743; Still- 
man v. Weedon, 16 Sim. 26, 39 ‘EngCh 
26, 60 Reprint 782; Cofield v. Pol- 
lard, 8Fur N.S. .17203% Thompson 
v. Simpson, 50 L. Ji: Ch. 461; Re Old, 
54 . J. Rep. N.S. 677; Hodsdon ‘v. 
Dancer, 16 Wkly. Rep. 1101. - 
[ce] "Inapplicable to special pow- 
ers.—(1) Such statutes apply only 
to general powers and not to limited 
or special ones. In re Hayes, [1900] 
22Chi 332 lati ft901e2) Ch. 529 j- (C2) 
General and limited or special powers 
distinguished see supra 
47, U.S. Trust Co. v. Chauncey, 32 


Misc. 358, 66 NYS 563. 
4g. Willard v. Ware, 10 Kien 
(Mass.) 263. See to same effect Stone 


-v. Forbes, 189 Mass. 163, 75 NE 141; 
In re Blackburn, 43 Ch. D. 75; Mere- 
‘dyth v. Meredyth, Jr. R. 5 Eq. 565. 
But seé Hope v. Hope, 5 Giffard 13, 
66 Reprint 902 (holding that a codicil 
merely republishing a will which in- 
dicates an intention to exercise a 
power does not make it valid as an 
execution of a power vested after the 
will was made and before the date 
of the codicil). 

49. Conditional appointment 
infra § 150 text and note 80. 

Power granted on contingency see 
supra §§ 64, 

Time of execution of power depend- 
ent on contingency see supra § 108. 


see 


50. U. S.—Deputron v. Young, 134 
Wee Soe4te S10 aSSt, ba9) se wu. edi 928; 
Batchelor v. Brereton, 112 U. S. 396, 


5 SCt 180, 28 L. ed. 748; Fontain v. 
Ravenel, 17 How. 369, 15 L. ed. 80. 

Ala.—Rutledge v. Crampton, 150 
Ala. 275, 48 S 822; Wood v. Lake, 62 
Ala. 489; Jones v. Morris, 61 Ala. 
518; Dawson v. Ramser, 58 Ala. 573. 

Conn.—Bouton vy. Doty, 69 Conn. 
531, 37 A 1064. 

Fla.—King v. Palm Beach Bank, 
etce., Co., 92 Fla. 414, 109 S 580. 

Ga.—Satterfield v. Tate, 132 Ga. 
256, 64 SE 60; Harp v. Wallin, 93 Ga. 
811, 20 SE 966; Napier v. Napier, 89 
Ga. 48, 14 SE 870. 

Ill. State Nat. Bank v. Baker, 27 


tll; A; 3656 [aff, 128 Tl. 533; 21 NE 
516, 4 LRA 586]. 
Ind. —Headley Vv. Indianapolis 


Southern R. Co., 58 Ind. A. 592, 108 
NE 593. 

Iowa.—Sears v. Livermore, 17 Iowa 
297, 85 AmD 564. 

Ky.—Bakewell v. Ogden, 2 Bush 
265; Hahn v. Pindell, 1 Bush 538; 
Ormsby v. Tarascon, 3 Litt. 404. ; 

Mass.—Leonard v. Wheeler, 261 
Mass. 130, 158 NE .502;. Paine v. 


A will executed prior to 
the creation of a power may be given effect as an 
execution of the power by a codicil executed after the 
power was created, ratifying and republishing the 
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terms;°* and if the contingency has not happened 


and is no longer liable to happen, the power ceases 


power.° 


according to its 


Barnes, 100 Mass. 470; 
Crane, 97 Mass. 459, 93 

Minn.—Ashbaugh vy. Wright, 152 
Minn. 57, 188 NW 157. 

Mo. 3 . Tyrrell, 113 Mo. 175, 
20 SW 796; Wolff v. Ward, 104 Mo. 
127, 16 SW 161. 

N.Y —_ Harriss ven Strodl, eb3Z2 IN: ai: 
392, 30 NE 962; Drake v. Paige, 127 
Ni YS 562; 28 Nhe 4079 Kissami iv: 
Dierkes, 49 N. Y. 602; Terry v. Wig- 
gins, 47 N.° Y: 512° [aff 2 Lanss 92727; 
Cleveland v. Boerum, 27 Barb. 252 
{aff 24 N. Y. 613]; Griswold v. Per- 
ry, 7 Lans. 98; Correll v. Lauterbach, 
14 Mise. 469, 36 NYS 615; Pendleton 
v. Fay, 2 Paige 202; In re Vander- 
voort, f Redf. Surr. 270: 

Oh.—Dean v. Loewenstein, 6 Oh. 


Cranston v. 
AmD 106. 


CiLSOEZ Sigs? OhaiCingmpeen597" 
Pa.—Ervine’s App., 16 Pa. 256, 55 
AmD 499; Waln’s HEst., 5 Pa. Co, 52. 


TVenn.—Henderson v. Galloway, 8 
Humphr. .692. 

Va.—-Sulphur Mines Co. y. Thomp- 
son, 93 Va. 293, 25 SH 232. 

Wis.—King v. Whiton, 15 Wis. 684. 

Eng.—Frazer v. Riversdale, [1913] 
Tr woe: 

See also cases infra § 129 text and 
notes 60-62. 

[a] “The general rule is that to 
the due execution of a power there 
must be a _ substantial compliance 
with every condition required to pre- 


cede or accompany its’ exercise.” 
Harris v.\ Strodl, 132 Ni Y. 392; 397, 
30 NE 962. 


Where consent of third person req- 
uisite see infra §§ 129, 130. 

51. Ind.—Headley v. Indianapolis 
Southern R. Co., 58 Ind. A. 592, 108 
NE 598. 

Me.—Loud v. Poland, 126 Me. 45, 
136 A 119 [disappr Haines v. Brown, 
sae Me. 320, 96 A 228]. 


Mo.—Griffin v. Nicholas, 224 Mo. 
275; ay SW 1063. 
N. 1 Sandf. 


Y¥.—Bunner vy. Storm, 
Ch. 35%. > 
ie C.—Jennings v. Teague, 14 S. C. 

See In re Richards, [1902] 1 Ch. 76 
(apparently applying the rule). 

Power exercisable at discretion of 
donee see supra § 107. 

52. .See case infra this note. 

[a] Thus, where a testator em- 
powered his widow, if his children 
should conduct themselves to her 
satisfaction up to the age of twenty- 
five, and marry with her approbation, 
but not otherwise, to give them £1,000 
each, it was held that she had a dis- 
cretionary power which she might 
exercise after a child attained such 
age, although unmarried. Davidson 
v. Rook, 22 Beav. 206, 52 Reprint 1087. 


arg White v. Gott, 214 Ky. 810, 284 
54. Moores v. Moores, 41 N. Reales 
440; Noble v. Willock, L. R. 8 Ch. 


778; Jones v. Southall, 
55 Reprint 12; 


32 Beav. 31, 
Trimmell v. Fell, 16 


to have existence, and cannot be executed.** 

Evidence of compliance. 
er the execution of which is dependent upon a con- 
tingency has the burden of showing that the con- 
tingency has happened or the condition. has been 
performed, 55 and a declaration or recital in the in- 
strument executing the power is not sufficient,°® or 
evidence of a compliance with the conditions is ad- 
missible,°? unless such proof is excluded by the na- 
ture of the conditions imposed or by the terms of the 


One taking under a pow- 


129] 2. Consent of Third Person®®—a. In Gen- 
eral. Where the execution of a power is conditioned 
upon the consent or approval of a third person, the 
power cannot be validly exercised without such con- 
sent or approval,®® which must be given in the mode, 
if any, prescribed by the instrument creating the 


Beav. 537, 51 Reprint 887; Cooke 
v. Briscoe, Dr. & Wal. 596; Earle v. 
Barker, 11 H. L. Cas. 280, 11 Reprint 
1340; Baker v. Young, 10 Jur. N. S. 
163; Price v. Parker, 16 Sim. 198, 39 
EngCh 198, 60 Reprint 849; Goldsmid 
v. Goldsmid, 1 Turn. & R. 445, 12 Eng 
Ch 445, 37 Reprint 1172; Sculthorp v. 
Burgess, 1 Ves. Jr. 91, 30 Reprint 245. 

Death of third person whose con- 
sent is required see infra § 130. 

55. Haines v. Brown, 114 Me. 320, 
96 A 228; Stevens v. Winship, 1 Pick. 
(Mass.) 318, 11 AmD 178. But see 
Doran vy. Piper, 164 Pa. 430, 30 A 306 
(holding that a purchaser from the 
donee of a power to sell if necessary 
to pay debts is not bound, in the ab- 
sence of fraud or bad faith, to show 
the negessity, and the matter will 
not be investigated). 

[a]. Thus those who claim by vir- 
tue of a sale made under a power giv- 
en to a life tenant, to be exercised 


only if necessary for his support, 
must show the necessity for such 
sale. Stevens v. Winship, 1 Pick. 


(Mass.) 318, 11 AmD 178. 

56. Haines v. Brown, 114 Me. 320, 
96 A 228. 

57. Mowry v. Sanborn, 68 N. Y. 
153 [rev 7 Hun 380] 

58. Mowry v. Sanborn, supra. 

59. Delegation of authority to 
consent to execution of power see 
supra § 105. 

Joinder of donee’s spouse in instru- 
ment of execution see supra § 118. 

60. U. S.—Batchelor vy. Brereton, 
112°U. S..396, 5 SCE 1805128) Li edb wage 
Waldron v. Chasteney, 28 EF. Cas. No. 
17,058, 2 Blatchf. 62. 

Ala.—Seeberg v. Norville, 204 Ala. 
20, 85 S 505, 508 [cit Cye]; Gindrat 
v. Montgomery Gas-Light Co., 82 Ala. 
596, 2 S 327, 60 AmR 769; March y. 
England, 65 Ala. 275. 

Conn.—Imlay v. Huntington, 20 
Conn. 146. 

Ga.—Rowe v. Henderson Naval 
Stores Co., 143 Ga. 756, 85 SE 917; 
Augusta v. Radcliffe, 66 Ga. 469; 
Weeks v. Sego, 9 Ga, 199. 

Ind.—Mack v. Mulcahy, 47 Ind. 68. 

Md.—Powles v. Jordan. 62 Md. 499; 
Tyson v. Mickle, 2 Gill 376. 

Mass.—Richardson v. Crooker, 7 
Gray 190. 

Mich.—Bates v. Leonard, 99 Mich. 
296, 58 NW 311 

Mo.—Bozarth v. Bozarth, 24 Mo. 
320. But see Norcum vy. D’Cinch, 17 
Mo. 98 (holding that, where a will 
makes the consent of the executor 
necessary to the validity of a sale by 
the widow of the testator, having 
the power of disposal for the benefit 
of herself and children, and a merely 
selfish reason induces the executor to 
refuse his consent, a court of equity 
will, on application, authorize a sale). 

N. J.—Peirsol v. Roop, 56 N. J. Eq. 
739, 40 A 124; Crane v. Bolles, 49 N. 
J. Ege 3i,o,ne4e Aa Ze te 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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3§ 129-131] 


power®? or by statute.®? 


ment creating the power.®° 


Whether or not consent is required to the execution 
of a power depends upon the intention of the donor, 
as determined from the whole instrument creating 


the power.°# 


Spouse of one whose consent is required need not 
join in the consent in order to render the execution of 


the power effectual.** 


Consent presumed from lapse of time. 
an instrument executing a power does not show that 
a required consent to such execution was given, it 
may be presumed after the lapse of a considerable 
time, where the instrument creating the power did 


It has been held, however, 
that such consent is requisite only to the exercise of 
the power and not to the selection of the persons to 
be benefited, unless otherwise provided by the instru- 
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and there is no evidence that it was not given.*® 

[§ 130] b. Death of Person Whose Consent Is Re- 
quired. The death of the person, or of one of several 
persons, whose consent is required to the execution 


of a power, before giving his consent, will prevent 


its execution,°* unless an intent to the contrary ap- 
pears in the insfrument er eating the power,®® or it is 
otherwise provided by statute. 69 


[§ 131] H. Supervision of Court. Except in some 


cases of powers given to executors’® and trustees," 
the donee of a power may ordinarily execute it as 


conferred and in the manner designated in the in- 


Although 


not require it to be given in any particular manner 


N. Y.—Gulick v. Griswold, 160 N. 
Y. 399, 54 NE 780 [aff 14 App. Div. 
85, 43 NYS 443]; Kissam v. Dierkes, 
Z9UN Yau 02s Barber we Cary, Lf N. 
Y. 397; °Correll’ v. Iauterbach, 14 
Misc. 469, 36 NYS 615 [aff 12. App. 
Div. 531, 42 NYS 1431. 

"ASE C.—Towles v. Fisher, 77 N. C. 


Pa.—Slifer v. Beates, 9 Serge. & R. 
166. See Hackett v. Milnor, 156 Pa. 
1, 26 A 738 (applying the rule). 

S. C.—Bredenburg v. Bardin, 36 S. 
C197, 15 SHS 12: 

Va.—-Patteson v. Horsley, 29 Gratt. 
(70 Va.) 263. 


Wis.—Goebel v. Thieme, 85 Wis. 
286, 55 NW 706. 
Eng.—In re Bedingfeld, [1893] 2 


Ch. 332; Malmesbury v. Malmesbury, 
31 Beav. 407, 54 Reprint 1196; Wol- 
ley v. Jenkins, 23 Beav. 53, 53 Reprint 
Ziv iatic Jur, N. S320 Truell: v. 
Tysson, 21 Beav. 437, 52 Reprint 928; 
Byam v. Byam, 19 Beav. 58, 52 Reprint 
270; Simpson vy. Hornby, Gilb. 115, 
‘120, 25 Reprint 80, 84, Prec. Ch. 439, 
452, 24 Reprint 196, 202, 2 Vern. Ch. 
722, 23 Reprint 1074; Hope v. Hope, 
1 Jur. N. S. 770; Chapman v. Harris, 
8 L. T. Rep. N. S. 306; Bateman v. 
Davis, 3 Madd. 98, 56 Reprint 446; 
Sympson vy. Hornsby, Prec. Ch. 452, 24 
Reprint 202: Arkell v. Henley, 3 
Wkly. Rep. 259. 


Ont.—_-Johnson v. Kremer, 8 Ont. 
193, 
See Combs v. McDowell, 179 Ky. 


425, 200 SW 632 (apparently recogniz- 
ing the rule); Dis. op. Hawkins, J. 
in Hicks v. Faust, 109 Tex. 481, 212 
Sw 608, 611 [quot Cyc]... 

[a] Subsequent acquiescence by 
one whose consent or approval is re- 
quired is insufficient. Bateman v. 
Davis, 3 Madd. 98, 56° Reprint 446. 
Compare Offen v. Harman, L., De -G. 
F. & G. 253, 62 EngCh 194, 45 Reprint 
355 (holding that, where parol con- 
sent was given at the time the pow- 
er was exercised, a formal written 
consent thereafter executed effectu- 
ated the execution of the power). 

61. Waldron v. Chasteney, 28 F. 
Cas. No. 17,058, 2 Blatchf. 62; Seeberg 
v. Norville, 204 Ala. 20, 85 Ss 505; 
Slifer v. Beates, 9 Serg. & R. (Pa.) 
166; Offen v. Harman, 1DeG. KF. & J 
253, 62 EngCh 194, 45 Reprint 355. 

62. See statutory provisions. 

fa] In Alabama, under Code 
(1907) § 3434, when the consent of a 
third person to the execution of a 
power is requisite, it is essential to 
the efficacious execution of the power 
that the consent be expressed either 
in the instrument of execution itself. 
in which case it is necessary that the 
instrument be signed by the person 
whose consent is required, or that it 
be certified in writing on such instru- 
ment, and the certificate signed by 
such person, so that the instrument 
‘itself shall carry unmistakable evi- 


“dence of the efficacious execution of 


[49 C. J.—82] 


the power. Seeberg v. Norville, 204 
Ala. 20, 85 S 505. See to same effect 
Gindrat v. Montgomery Gas-Light 
Co., 82 Ala. 596, 2 S 327, 60 AmR 769; 
March v. England, 65 Ala. 275 (both 
decided under an earlier statute). 

63. In re Dilke, [1921] 1 Ch. 34. 

64. Ala.—Gindrat v. Montgomery 
Gas-Light Co., 82 Ala. 596, 2 S 327, 60 
AmR 769. 


Conn.—Imlay v. Huntington, 20 
Conn. 146. 

N. er Dursee Vea Martins 3:67/0N.- J. 
Eq. 444. 


N. Y.—Hamilton v. New York Stock 
Exch.’ Bldg. Co., 20 Hun 88. 
Pa.—Hackett v. Milnor, 156 Pa. 1, 
26-A 738. 
at C.—Pyron v. Mood, 27 8S. C. L. 


Tex. Pee pa v. Petty, 66 Tex. 514, 


1 SW 52 
fa] his, where a testator gave 
his “executors” power to sell land, 


to be exercised only with the consent 
of his surviving wife, and by a sub- 
sequent clause appointed his wife 
sole executrix, she could sell without 
the advice or coédperation of any oth- 
er pérson. Williams v. Williams, 1 
Duy.GK yy 234. 

[b] Direction to donee to consult 
heirs as to the advisability of a sale 
does not render their consent neces- 
sary to a sale under the power. Hag- 
gerty v. Lanterman, 30 N. J. Eq. 37. 

65. Combs v. McDowell, 179 Ky. 
425, 200 SW 632. 

66. Bredenburg v. Bardin, 36 S. 
C. 197, 15 SE 372 (twenty-five years). 

Hibh Ga.—Mackay v. Moore, Dudl. 

Ky.—Combes v. Swigert, 179 Ky. 
12, 200 SW 388, 40 [cit Cyc]. 

Md.—Powles v. Jordan, 62 Md. 499. 

N. J.—Peirsol v. Roop, 56 N. J. Eq. 
739, 40 A 124; Crane v. Bolles, 49 N. 


J. Eq. AOE, 24 A 2387. 
N. Y.—Gulick v. Griswold, 160 N. 
Y. 399, 54 NE 780 [aff 14 App. .Div. 


85, 43 NYS 443]; Kissam v. Dierkes, 
49 N. Y. 602; Barber v. Cary, 11 N. 
Y. 397; Loeb v. Hasslacher, 209 App. 
Div. 58, 203 NYS 393; Phillips v. 
Brooklyn Union, El. R..Co,,, 121° App. 
Div. 908, 106 NYS 79; Hillebrecht v. 
Brooklyn Union El. R. Co., 121 App. 
Divs 3910'%15: 1064 NYS) 79s 5) oWiells. cv. 
Brooklyn Union El. R. Co., 121 App. 
Div. 491, 106 NYS'.77 [aff 193, IN. Y. 
641 mem, 86 NE 1134 mem]. 

Eng.—Sykes v. Sheard, 33 Beav. 
114, 55 Reprint 310, 2 De G. J. & S. 6, 
67 HKngCh 5, 46 Reprint 276; Byam 
v. Byam, 19 Beav. 58, 52 Reprint 270; 
Atwaters v. Birt, Cro. Eliz. 856, 78 
Reprint 1082; Lee v. Vincent, Cro. 
Eliz. 26, 78 Reprint 291; Danne v. 
Annas, Dyer 219a, 73 Reprint 484; 
Franklin’s Case [cit Anonymous, 
Moore K. B. 62, 72 Reprint 442]; 
Sympson v. Hornsby, Prec. Ch. 452, 24 
Reprint 202; Mansell v. Mansell, 
Wilm. 36, 97 Reprint 14. 


68. U. S.—Sohier v. Williams, 22 


strument creating the power without the interposition 
of a court of equity,’? and, in the absence of evi- 
dence of fraud, collusion, or abuse of discretion, the’ 
court will not interfere with the execution of a dis- 
eretionary power by the donee.‘ * 


F. Cas. No. 13,159, 1 Curt. 479. 
Brrr ast —-Leeds v. Wakefield, 10 Gray 


N. Y.—Phillips v. Davies, 92 N. Y. 
199; Odell v. Youngs, 64 HowPr 56. 
See Wells v. Brooklyn Union El. R. 


Co. wl al Appia Divs.910; LOGTNY-SEc9 
(dictum). 

Pa.—Hackett v. Milnor, 156 Pa. 1, 
26 A 738. 


Eng.—Gardner v. Savill, 2 Rolls 
178. 81 Reprint 736. 

69. See statutory provisions. 

{a] In New York, the provision of 
Real Prop. L. § 174 that if before-the 
execution of a power one or more of 
several persons whose consent to the 
execution of the power is requisite 
die, the consent of the survivor or 
survivors is sufficient, unless other- 
wise prescribed by the terms of the 
power, is not retroactive and does not 
apply when the death occurred prior 
to the passage of the act. Gulick v. 
Griswold, 160 N. Y. 399, 54 NE 780; 
Wells v. Brooklyn Union El. 4 
121 App. Div. 910, 106 NYS 79; 
lips v. Brooklyn Union El. R. 
App. Div. 908, 106 NYS 79; 
brecht v. Brocklyn Union El. R. 
121 App. Div. 907, 106 NYS 79; Wells 
v. Brooklyn Union El. R. Co., 121 App. 
Dives OU LOGINS! dite acc 193 N. Y. 
641 mem, 86 NE 1134 mem]. 

70. See Executors and Adminis- 
trators §§ 641, 720. 

71. See Trusts [39 Cyc 352]. 

72. Crystal Pier Co. v. Schneider, 
40 Cal. A.* 379;) 382, 180" Ph 948 “Feit 
Cyc]; Bartlett v. Buckland, 78 Conn. 
517, 68 A 350; O’Bannon v. Mussel- 
man, 2. Duv: (ky.) 52335) (Griffine -v. 
Nicholas, 224 Mo. 275, 123 SW 1068. 

73. U. S—Giles v. Little, 104 U. 
S.291, 26. EL. edi, 745; Markéysv. 
Langley, 92 U. S. 142, 23 L. ed. 701; 
Olcott v. Bynum, 17 Wall. 44, 21 L. 
ed. 570. Compare Waldron v. Chast- 
eney, 28 F. Cas. No. 17,058, 2 Blatchf. 
62 (holding that questions as to the 
discreet exercise of a power of sale 
under a will belong to a court of 
equity, not to a court of law). 

Ala.—Burton v. Jones, 212 Ala. 353, 
102 S 807. 

Cal.—Crystal Pier Co. v. Schneider, 
40 Cal. A, 379, 382, 180 P 948 [cit 
Gale pages Vv. Lewis, 3 CaICAS {2% 


86 P 
Tit cpetee Vv. Hoyt, SReTi 23s 


Iowa.—Dickey  v. Barnstable, 122 
Iowa 572, 98 Nw 368. 
sone Addison v. Bowie, 2 Bland 
Mass.—Richardson y. Hall, 124 
Mass. 228; Proctor v. Heyer, 122 
Mass. 525; Eldredge v. Heard, 106 
Mass. 579; Penniman v. Sanderson, 


13 Allen 193. 


Nebr.—Loosing v. Loosing, 85 
ARES 66, 122 NW 707, 25 LRANS 


N. J.—Hurlbut v. Hutton, 42 N. J. 
Eq. 15, 6 A 286 [rev on other grounds 
44ONe det HG) bl 1, 14 AN 891 1, 
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[§ 132] I. Validity and Sufficiency of Execution’+ 
By an application of the 
principle that an execution of a power takes effect 
as a disposition not of the donee’s property but of 
questions as to the validity and 
sufficiency of the execution of a power are, as a gen- 
eral rule, to be determined, in the ease of personalty, 
by the law of the domicile of the donor of the pow- 
er,’® and, in the ease of real estate, by the law of the 
place where it is situate,’*-and not by that of the 
domicile of the donee of the power, where it is dif- 
ferent, except where the power is a purely beneficial 
one and treated as assets of the donee,*® or unless the 
power was created by an agreement made in con- 


—1. What Law Governs. 


that of the donor,*® 


N. Y.—Blodgett v. Schofield, 117 N. 
Y. 659, 22 NE 1134; Matter of South- 
worth, 164 App. Div. 825, 150 NYS 
509, 13 Mills Surr. 442 [aff 215 N. Y. 


719 mem, 109 NE 1092 mem]; Du 
Bois’. “v.. Barker, >). 4.°°Hun~ 80; 6 
Thomps&C 349; Van Boskerck v. 


Herrick, 65 Barb. 250; Clark v. Coles, 
48 HowPr 266; Mason v. Jones, 3 


Edw. 497; Case v. Towle, 2 Sandf. 
Ch. 426; Bunner v. Storm, 1 Sandf. 
Chiwsol. 


Pa.—In re Ingle, 76 Pa. 430; Wag- 


ner’s App. 38° Pa.>122;"% Bruner, -v. 
Naglee, 7 Phila. 384; McAlpin’s Est., 
1 Phila. 440; Short’s ("Est.4 723 


PittsbLegJNS 32; Wilson’s App., 1 
WklyNC 321. 

Tenn.—Hamilton  v. ee City 
Mut. L. Ins. Co., 6 Lea 40 

Va.—Dixon v. McCue, ie Gratt. (55 
Va.) 540. 

W. Va.—Drake v. O’Brien, 99 W. 
Va. 582, 1380 SE 276. 

Tng.—-Brophy v. Bellamy, L. R. 8 
Ch. 798; Thomas vy. Williams, 24 Ch. 
D. 558; Tempest v. Camoys, 21 Ch. D. 
pate Camden v. Murray, 16 Ch. D. 
16 

But see Powers v. Burke, 194 Ky. 
796. 241 SW 53 (holding that,. where 
a power was given to dispose of prop- 
erty in such manner and at such 
times as should in the donee’s judg- 
ment be for the best interest, of her 
daughter, the donee is not the sole 
judge of the advisability of executing 
the power, and is subject to the su- 
pervision of a court of equity, with- 
out the approval of which she cannot 
dispose of any of the property). ~° 

Restraining execution see supra 

95 


74 Under rule and statutes 
against perpetuities see Perpetuities 
§§ 65, 66, 115. 

75. See infra § 150. 


76. U. S.—Pearce v. Lederer, 262 
Fed. 993 [aff 266 Fed. 497]. 
Del.—Lane v. Lane, 20 Del. 368, 55 


A 184, 103 AmSR 122, 64 LRA 849. 
Ky.—Radford Vi Bidelitys, ete, 

Trust Co., 185 Ky. 453, 215 SW 285. 
Mass.—Sewall v. Wilmer, 132 Mass. 
1 


N. J.—Farnum v. Pennsylvania Co. 
for Ins. on Lives, etc., 87 N. J. Eq. 
108, 99 A 145 [aff 87 N. J. Hq. 652 
mem, od A 1053 mem]. 

N. Y.—In re New York L. Ins., etc., 
Co., 209 N. Y. 585, 103 NE 315; Ward 
v. Stanard, 82 App. Div. 386, 81 NYS 


906 
Or.—Hollister v. Hollister, 85 Or. 
316, 320, 166 P 940 [cit Cyc]. 
Pa.—Bingham’s App., 64 Pa. 345. 


R. I.—Barret v. Berea College, 48 
R. J. 258, 137 A 145; Rhode Island 
Hospital Trust Co. v. Dunnell, 34 R. 
I. 394, 83 A 858, AnnCas1914D 580; 
Cotting v. De Sartiges, 17 R. I. 668, 
24 A 530, 16 LRA 367. 

Eng.—In re Scholefield, [1905] 2 
Ch. 408; In re Mégret, [1901] 1 Ch. 
547; Barretto v. Young, [1900] 2 Ch. 
339; Hummel v. Hummel, [1898] 1 
Ch. 642 [dist D’Huart v. Harkness, 
34 Beay. 324, 55 Reprint 660]; Topham 
ve orortiand,, 1- DerG. J. &.S) 517, 66 
EngCh 401, 46 Reprint 205; Tatnall 
v. Hankey, 2 Moore P. C. 342, 12 Re- 
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occurred.®° 


print 1036. See Pouey v. Hordern, 
[1900] 1 Ch. 492 (apparently apply- 
ing the rule). See also In re Price, 
[1900] 1 Ch. 442 (dictum). 

77. Conn,—wWhite v. Holly, . 80 
Conn. 438, 68 A 997. 

i uUstyete. Co. Vv. 

Ward, 10 Del. Ch. 408, 93 A 385. 

Mass.—Russell v. Joys, 227 Mass. 
268, 116 NE 549. Compare Sewall v. 
Wilmer, 132 Mass. 131 (w'here the 
point was raised but not decided). 

Pa:—Lawrence’s Hst., 136 Pa. 354, 
20 A 521, 20 AmSR 925, 11 LRA 85. 

S. C.—Blount v. Walker, 28 S. C. 
545, 6 SE 558. 

Eng.—In re D’EHste, [1903] 1 Ch. 
898; In re Hernando, 27 Ch. D. 284. 

78. In re New York L. Ins., etc., 
Co., 139 NYS 695. faff 157 App. Div. 


916 mem, 142 NYS 1132 mem (aff 
209 N. Y. 585 mem, 103 NE 315 
mem) }. 


Beneficial powers see supra § 7. 

79. White v. Holly, 80 Conn. 438, 
68 A 997; Harlow v. Duryea, 42 R. I. 
234, 107 A 98. 

80. Radford v. Fidelity, etc., Trust 
Co., 185 Ky. 453, 215 SW 285; Church 
Vv. “Providenees) (Re'-T) 2268 A275: 
Rhode Island Hospital Trust Co. v. 
Dunnell, 34 R. I. 394, 88 A 858, 
AnnCas1914D 580. 

[a] Donor’s domicile changed aft- 
er creation and before execution.— 
Where the donor of a power over per- 
sonalty was at the time of its cre- 
ation a resident of Tennessee, but 
afterward removed to Indiana and 
was domiciled when the power was 
executed, the due execution of the 
power was to be determined under 
the laws of Indiana. Radford v. Fi- 
delity, ete, Trust’ ‘Co. shri y.0453), 
215 SW _ 285. Compare Barret Ww. 
Berea College, 48 R. I. 258, 263, 137 
A 145 (where the donor of a power 
was a resident of Kentucky at the 
time of creating it and of Rhode Is- 
land at the time of its execution, but 
the court held that “as the law of 
Kentucky and this State are alike, 
there is no question of a conflict of 
laws’). But see Harlow v. Duryea, 
A2 R. I. 234, 107 A 98 (holding that, 
where the donor of a power created 
by contract inter vivos over person- 
alty was a resident of Massachusétts 
at the time of its creation, but was a 
resident of Rhode Island at the time 
of its execution, the sufficiency of 
the execution was to be determined 
by the law of Massachusetts, on the 
ground that the contract apparently 
contemplated an execution of the 
power in Massachusetts and in ac- 
cordance with its laws). 

81. Krause v. Klucken, 135 Mass. 
482; Metcalf v. Gladding, 35 R. I. 
395, 87 A 195; Hodgson v. Halford, 
11i1Ch. “Dy 959 

General powers see supra § 6. 

82. U. S.—Ingraham v. Meade, 13 
F. Cas; No.) 7,045)-°38 Walle) Jr..32; 

Conn.—Budington v.. Munson, 33 
Conn. 481. 

Ga.—Taylor v. Phillips, 147 Ga. 761, 
95 SE 289. 

Fe oe v. Little, 314 Ill. 553, 
145 ND 625. 

Mass.—Stocker v. Foster, 178 Mass. 


[§ 133] 2. Fraud—a. In General. 
er or motive of the donee of a general or absolute 
power in the exercise of the power is ordinarily im- 
material so far as the validity of his action is con- 
cerned,*! the donee of a limited power must act in 
entire good faith and with a view to the accomplish- 
ment of the real purpose for which it was created, 
and may not do indirectly that which it is unlawful 
for him to do directly ;8? and so an appointment made 


[§§ 132-133 


templation of the law of some other jurisdiction ;79 
and the law to be applied is that in force and applica- 
ble at the time of the execution of the power rather 
than at the time of its creation, where a change has 


While the pow- 


ride 60 NE 407. 
Y.—Central Trust Co. v. Dewey, 

179. “App. Div. 112, 166 NYS 214 att 
223 N. Y. 726 mem, 120 NE 859 mem]; 
Benedict v. Arnoux, 7 App. Div. 1, 39 
NYS 793 [rev on other grounds 154 
N. ¥. 716, 49° NE’ 326]; “Arneusey. 
Phyfe, 6 App. Div. 605, 39 NYS 973 
{aff 159 N. Y. 552 mem, 54 NE 1089 
mem]; Harty v. Doyle, 49 Hun 410, 3 
NYS 574 

R. I—Hutchinson vy. Cole, 6 R. I. 


314. 

S. C.—Glenn v. Glenn, 21 S..C=-308) 

W. Va.—Maynard v. Shein, 97 W. 
Va. 597, 125 SE 585; Bradford v. Mc- 
Conihay, bb Wea Via woes 

Eng.—In re Kirwan, 25 Ch. D. 373; 
In re Huish, lL. R. 10 Eq. 5; Birley v. 
Birley, 25 Beav. 299, 53 Reprint 651; 
Pryor v.-Pryor, 2 De G. J. & S. 205, 
67 EngCh 160, 46 Reprint 353; In re 
Marsden, 4 Drew. 594, 62 Reprint 228; 
Harrison v. Randall, 9 Hare 397, 41 
EngCh 397, 68 Reprint 562; Marshall 
v. Sladden, 7 Hare 428, 27 EngCh 428, 
68 Reprint 177 [aff 4 De G. & Sm. 468, 
64 Reprint 916]; Portland v. Topham, 
11>... Cass. 32,7 11. Reprint 22425 
Weir v. Chamley, 1 Ir. Ch. 295; D’Ab- 
badie v. Bizoin, Ir. R. 5 Eq? 205; 
Daubeny v. Cockburn, 1 Meriv. 626, 
35 Reprint 801; Woods v, Woods, 1 
Myl. & C. 401, 18 EngCh 401, 40 Re- 
print 429; Brewer v. Swirles, 2 
Smale & G. 219, 65 Reprint 373. Com- 
pare Hinchinbroke v. Seymour, 1 Bro. 
Ch. 395, 28 Reprint 1200 (holding that 
the donee of a power to charge to 
raise a portion for his child was not 
entitled to exercise the power after © 
the death of the child). 

Ont.—Rogerson v. Campbell, 10 Ont. 
L. 748, 6 OntWR 617; Bell v. Lee, 
Ont. A. 185, 3 CanLTOccNotes 197. 

Austr. —Gilbert v. Stanton, 2 Austr. 
CoRR AAT 

And see cases infra notes 83, 84. 

[a] Appointment to dying or in- 
fant child of donee.—(1) An appoint- 
ment made by a father, with power to 
appoint to his children, to a child 
who was dying has been held invalid 
as a fraud on the power, on the 
ground that the power was ‘executed, 
not with any intention of benefiting 
the appointee, but to secure to the 
donee as next of kin or heir of the 
appointee the benefit that might re- 
sult from the appointment. Carroll 
v. Graham, 11 Jur. N. S. 1012; Wel- 
lesley v. Mornington, 2 Kay & a8 148, 
69 Reprint 728, (2) But an appoint- 
ment to an infant of immature years 
is not rendered invalid by the fact 
that the donee might benefit by rea- 
son of its death. In re De Hoghton, 
[1896] 2 Ch. 385; Henty v. Wrey, 21 - 
Ch. D. 332; Beere v. Hoffmister, 23 
Beav. 101, 53 Reprint 40; Fearon v. 
Desbrisay, 14 Beav. 635, 51 Reprint 
428; Butcher vy. Jackson, 14 Sim. 444, 
ot ngCh 444, 60 Reprint 430; Dom- 
ville v. Lamb, 1 Wkly. Rep. 246. See 
also Gee v. Gur rney, 2 Coll. 486, 33 
‘EngCh 486, 63 Reprint 826 (where. the 
validity of the appointment was made 
to depend on whether the donee’s in- 
tention was fraudulent). 

{b] Appointment in favor of pur- 
chaser by will agreed to be irrevoca- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 133] 


to an object of a limited power under an agreement 
by him to settle or dispose of the subject matter in 
a manner desired by the donee for his own benefit or 
that of a stranger, or upon condition or with the 
purpose that it shall be so settled or disposed of, 
or any other benefit obtained by the donee, is void;8* 
and it has even been held that an absolute appoint- 
ment is bad when accompanied by a request to the 
appointee to make a particular settlement or disposi- 
tion in favor of one not an objeet of the power.*# 
But where no act on the part of the donee tending 
toward fraud and no intention to commit a fraud on 
the power appears, the mere fact that the appointee 
applies the property or agrees with a third person to 
apply it for the benefit of one in whose favor the 
donee could not legally have exercised the power does 


ble.—Where the donee of a power to 
appoint by will sold the subject mat- 
ter of the power and executed a will 
appointing the property to the pur- 
chaser, an agreement that the will 
should be irrevocable was illegal and 
void, since to enforce it would be to 
accomplish the illegal purpose of 
thwarting the intention of the donor 
that the property should be disposed 
of by the last will of the donee. 
Central Trust Co. v. Dewey, 179 App. 
Div. 112, 166 NYS 214 [aff 223 N. Y. 
726 mem, 120 NE 859 mem]. To 
same effect Re Collard, 16 Ont. 735. 

{c] Covenant as to exercise of 
power to appoint by will.—A cove- 
nant by the donee of a power of ap- 
pointment by will to exercise the 
power to a certain extent in favor of 
one of the objects is, it seems, iseas 
and void. Thacker v. Kay, 107 8 
Eq. 408. 

qmeory appointments see infra § 


Limited powers see supra § 6. 

83. Y j Sikes, 163 Ga. 
510, 1386 SE 523. 

Ill.—Easley v. Little, 314 Ill. 553, 
145 NE 625. Compare Easley v. 
Little, 314 Ill. 553, 145 NE 625 (hold- 
ing that a power reserved by a grant- 
or to sell or dispose of the premises 
conveyed can only be exercised by an 
honest, bona fide sale or disposition, 
and that a conveyance made by the 
grantor as part of a scheme to defeat 
the estate of the grantee and revest 
title in the grantor is not an exercise 
of the power and is ineffective). 

Ind.—Beatson v. Bowers, 174 Ind. 
601, 91 NE 922 [aff (A.) 88 NE 966]. 

Ky.—Chenoweth v. Bullitt, 224 Ky. 
698, 6 SW (2d) 1061; -Powers  v. 
Burke, 194 Ky. 796, 241 SW 53; Deg- 
man v. Degman, 98 Ky. 717, 34 SW 
§23,,17 Kyl 1310. 

oe ens oe v. Athletic Min. 

a (A.) 192 SW 760, 763 [cit pee 

J.—Thomson v. Norris, 20 N 
Eq. “489, 

N. C.—Holt v. Hogan, 58 N. C. 82. 

Oh.—Shank v. Dewitt, 44 Oh. St. 
237, 6 NE 255. 

Pa.—Taylor v. Haskell, 178 Pa. 106, 
85 A. 7382; Bruch v. Lantz, 2 Rawle 
392, 21. AmD 458. 

Ss. C.—Drayton v. Drayton, 2 S. C. 
Eq. 250 note. 

Tenn.—Cruse v. McKee, 2 Head 1, 
73 AmD 186; Bostick v. Winton, 1 
Sneed 524. 

Eng.—Vatcher v. Paull, [1915] A. 
C. 372; Cunninghame v. Anstruther, 
i Draiyl eae . L. Se. 223; Cochrane v. 
@ochrane,, [1922] 2°Ch. 230; In -re 
Wright, [1920] 1 Ch. 108; In re Hol- 
land, [1914] 2 Ch. 595; In re Cohen, 
[L9L1) IL) Ch. 37;- Cloutte “v. -Storey, 
(1911) Ch: 18 [aff*79° Led. Chis 64075 
In re Perkins, [1893] 1 Ch. 283; Lang- 
ston v. Blackmore, Ambl. 289, 27 Re- 
print 194; Wicherly’s Case, Ambl: 234 
note, 27 Reprint 155; Lane v. Page, 
Ambl. 233, 27 Reprint 155; Palmer v. 
Wheeler, 2 Ball & B. 18; Eland v. 
Baker, 2° Beav. AO OOO, "54 Reprint 
579; Reid v. Reid, 25 Beav. 469, 53 
Reprint 716; Askham v. Barker, 17 
Beav. 37, 51 Reprint 945; Jackson 
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void.8® 


power.*°® 


or 


by statute.°° 


v. Jackson, 7 Cl’ & F. 977, 7 Reprint 
1338, West 575, 9 Reprint 605; Pryor 
v. Pryor, 2DeG. J. & S. 205, 67 EngCh 
160, 46 Reprint 353; Aleyn v. Bel- 
chier, 1 Eden 132, 28 Reprint 634; 
Beaden v. King, 9 Hare 499, 41 EngCh 
499, 68 Reprint 608; Harrison v. Ran- 
dall, 9 Hare 397, 41 ‘BngCh 397, 68 Re- 


print 562; Skelton v. Flanagan, 14 
TraGh, 484: Humphry v. Olver, 5 Jur. 
N. S. 946; Warde v. Dickson, 5 Jur. 
N. S. 698; Rowley v. Rowley. Kay 
242, 69 Reprint 103; Hewett v. Dacre, 
2 Keen 62:25) 15 EngCh 622, 48 Reprint 
768; Mackechnie v. Majoribanks, 39 


Lage Ch. 6045" Tucker ve Sangen,) Me¢= 
.- 424, 148 Reprint-178, 13 Price 
147 Reprint 1097; Arnold v. 
Hardwicke, 7 Sim. 343, 8 EngCh 343, 
58 Reprint 869; Farmer v. Martin, 3 
Sim. 502, 2 EngCh 502, 57 Reprint 
876; Clinton v. Seymour, 4 Ves. Jr. 
440, 31 Reprint 226; Smith v. Camel- 
ford, 2 Ves. Jr. 698, 30 Reprint 848. 
Compare In re Boileau, [1921] W. N. 
222 (holding that it is not enough, to 
render an appointment fraudulent, 
that the donee knows or understands 
that the appointee is about to assign 
the appointed property to a stranger, 
but there must be an enforceable 
bargain or contract that he shall do 
so, and the court is not at liberty to 
speculate on the existence of such 
bargain when nothing appears on the 
face of the transaction); In re Lea- 
hy, [1920] 1 Ir. 260 (holding that a 
condition is valid if it is to operate in 
favor of another object of the power). 

Ont.—Dunbar v. Temple, 19 OntWN 
51 [app dism 20 OntWN 373]. But see 
Re Matthews, 56 Ont. L. 406 (where 
such an appointment was allowed to 
be good “as part of a family arrange- 
ment’). 

Austr.—Redman v. Permanent 
Trustee Co., 22 Austr. C. L. R. 84; Gil- 
bert v. Stanton, 2 Austr. C. L. R. 447. 

See also Elford v. Elford, 64 Can. 
S.5C, bb, 69 -DomlLR 2845 E1922 0" 3 
WestWkly 339 (apparently applying 
the rule). 

{a] “Bargain behind.”—“It is well 
settled that, if the holder of a power 
of appointment enters into an agree- 
ment with the person whom he pro- 
poses to appoint that ‘he will so ap- 
point for an advantage to accrue to 
himself from the person to whom the 
appointment is to be made, an exer- 
cise of the power under such circum- 
stances is fraudulent. This is what 
is called in the books ‘a bargain be- 


hind.’’”’. Chenoweth v. Bullitt, 224 
Ky. 698, 704, 6 SW (2d) 1061. 
[b] Appointment vcid, not merely 


voidable.—An appointment which is 
bad as a fraud on the power is w'hol- 
ly void, and not merely voidable. The 
term ‘‘fraud” is used in a loose sense, 
and does not necessarily imply bad 
faith, dishonesty, overreaching, or 
any of the elements usually associat- 
ed with the idea of fraud, but means 
that the appointment has been made 
in excess of the -power conferred. 
Chenoweth v. Bullitt, 224 Ky. 698, 6 
SW (2d) 1061. 
Unauthorized condition distin- 
guished from fraudulent appointment 
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not constitute a fraud or make the appointment 
And the fact that an object of the power 
has settled for the benefit of strangers to the power 
whatever may be appointed to him does not render a 
subsequent appointment to him a fraud upon the 
Moreover, 
limited power as incidentally to benefit himself§* 
a stranger,®® if the purpose for which the power 
was created is nevertheless carried out and the power 
would have been exercised without regard to such 
incidental benefit. 

A release or agreement not to execute a limited 
power, made by the donee in consideration of a bene- 
fit to himself, is as much a fraud on the power as an 
execution for his own benefit,*® unless it is permitted 


the donee may so exercise a 


see infra § 136 note 13 [b]. 

84. In re Marsden, 4 Drew. 594, 
62 Reprint 228. 

85. Ingraham v. Meade, 13 F. Cas. 
No. 7,045, 3 Wall. Jr. 32; In re Boil- 
eau, “LE9217 a Wal wNy 222+). Pares) ve 
Pares, 10 Jur. N. S. 90. And see cases 
infra this note. 

[a] Thus (1) an exercise in good 
faith of a limited power in favor of 
a proper object thereof is not ren- 
dered invalid because the beneficiary 
afterward sells the property to a 
stranger (Glenn v. Glenn. 21 S. C. 
308; Maynard v. Shein, 97 W. Va. 597, 
125 SE 585), (2) even though, in the 
case of a power of sale, the object 
of the power purchased from the 
donee with the intention of reselling 
to the stranger (Maynard vy. Shein, 
supra). 

86. Daniel v. Arkwright, 2 Hem. & 
M... 95,771 Reprint 396; Limbard ‘v. 
Grote, 1 Myl. & K. 1, 7 EngCh 1, 39 
Reprint 581. 

87. Chenoweth v. Bullitt, 224 Ky. 
698, 6 SW (2d) 1061; Matter of South- 
worth, 164 App. Div. 825, 150 NYS 509, 
13 Mills Surr. 442 [aff 215 N: Y¥..719 
mem, 109 NE 1092 mem]; Matter of 
Tinker, 124 Misc. 723, 209 NYS 589; 
Cooper v. Cooper, L. R. 5 Ch. 203; 
Saunders v. Shafto, [1905] 1 Ch. 126; 
Roach v, Trood, 3 Ch. D. 429; In re 


Huish, tu. Roed0. Ras -52. -Conolly wv. 
McDermott, Beatty 601; Cockroft v. 
Sutcliffe, 2 Jur. N. S. 323; Shirley v. 


Fisher, 47 L. T. Rep. N..S. 109; Gil- 
bert v. Stanton, 2 Austr. C. L. R. 447. 

[a] Thus, where a tenant for life 
had power to charge the property 
with three hundred pounds per annum 
for any woman whom he should. mar- 
ry, and he afterward married, and 
while apart from his wife executed a 
deed whereby he charged the proper- 
ty with the payment to her of such 
yearly sum if she should survive him, 
in consideration of fifty pounds paid 
by her to him, the execution was val- 
id and not a fraud on the power. 
Saunders v. Shafto, [1905] 1 Ch. 126. 

88. Matter of Tinker, 124 Misc. 
723, 209 NYS 589. 

89. Thomson v. Norris, 20 N. J. Ea. 
489. But see In re Jones, [1915] 1 
Ch. 373 (holding that the rules re- 
garding the fraudulent exercise of 
powers does not apply to the release 
of a power not coupled with a duty, 
since the donee is under no obligation 
to execute the power, but is at liberty 
to refrain from doing so and to re- 
lease the power). To same effect 
In re Somes, [1896] 1 Ch. 250 (dic- 
tum). 

Agreement for donee’s own benefit 
see Supra text and note 83 

Release of powers in general see 


supra § 31. 
90. See statutory provisions. 
{a] In England, under the Con- 


veyancing Act (1881) § 52, a release 
by the appointor, or a covenant by the 
appointor not to exercise the power, 
3S not open to objection, even though 
the effect of the release is for the 
benefit of the BDpesACor In re Ever- 
ed, [1910] 2 Ch. 147. 


1800 [49 C.J.] 

Fividence of fraud. The burden of proving a fraud 
upon a power is upon one attacking the donee’s 
acts;°! but when a fraudulent intention is shown to 
have existed at one time, the burden of showing that 
such intention was subsequently abandoned is upon 
the person claiming under the execution.®? Parol 
evidence is admissible to show the purpose of the exe- 
eution when attacked as fraudulent.®* Not only the 
instrument of execution, but all the accompanying 
facts, must be examined, to ascertain the real nature 
of the transaction.°* The evidence of fraud must be 
elear,®® and mere suspicion is not sufficient to avoid 
the transaction.°® If the proof leaves it doubtful 
whether a power of appointment has been legally or 
illegally exercised, the presumption in favor of 
meritorious claimants is in favor of its legality.®7 
Inadequacy of the price brought at a sale under a 
power, without evidence of fraud or collusion, is not 
sufficient to impeach the sale.° 

Who may assert fraud. An object of a limited 
power may attack an appointment as fraudulent,®® 
although the power is exclusive and no appointment 
will necessarily be made to him. 


[§ 134] b. Illusory Appointments. In further- 


91. Budington v. Munson, 33 Conn. !5 Ves. Jr. 849, 


481; Askham v. Barker, 17 Beav. 37, | cer v. Spencer, 
51 Reprint 945. print 630; 
92. Humphrey v. Olver, 5 Jur, N.| Ves. Jr. 


S. 946. See Hutchins v. Hutchins, Ir. 
R. 10 Eq. 453; Topham v. Portland, L. 
R. 5 Ch. 40 (holding that, when an 
appointment has been set aside by 
reason of what has taken place he- 


271; Coleman vy. 
27 Reprint 987; 


[a] 
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ated or has never been recognized, ° 


31 Reprint 891; 
5 Ves. Jr. 362, 31 Re- | 253. 
Vanderzee v. 
771, 31 Reprint 399; 
v. Mawbey, 1 Ves. Jr. 148, 30 Reprint 
Seymour, 1 Ves. 209, 
Maddison v. Andrew, 
1 Ves, 57, 27 Reprint 889. 

The question whether an ap- 


[§§ 133-135 


ance of the rule’ that a nonexclusive power of ap- 
pointment among two or more persons must be so 
exercised, if at all, as to give each object a share or 
portion of the subject. matter,? it has been held in 
some jurisdictions that such a power cannot legally 
be exercised: except. by giving to each object a bene- 
ficial interest or share in the property fairly propor- 
tioned to the whole, although not necessarily equal 
to the shares of the others, and that the appointment 
of a merely nominal share is illusory and void in 
equity,? although good at law,* unless the appointee 
thereof has been otherwise provided for by the 
donee.® In other jurisdictions, however, where the 
doctrine of illusory appointments has been repudi- 
and, in England,’ 
sinee the passage of a statute providing that no ap- 
pointment shall be invalid on the ground of being 
illusory,’ a nominal or unsubstantial appointment is 
valid. 

- [§ 135] 3. Partial Invalidity’—a. In General. In 
equity the facet that the execution of a power is partly 
invalid does not invalidate it in toto, if the valid 
and invalid parts are severable, but it is given effect 
so far as it is valid,!° and property or interests ill 


98 Mass. 
ae .—Ready v. Kearsley, 14 Mich. 


N. Y.—Hillen v. Iselin, 144 N. Y. 
365, 39 NE 368; Austin v. Oakes, 117 
INS SY ai iisneS NE 193; Griffen v. Ford, 
14 N. Y. ‘Super. 123; American Bible 
Soc. v. Stark, 45 HowPr 160. 


Spen- Mass.—Loring v. Blake, 


Aclom, 4 
Hockley 


tween the donee and the appointee, 
a second appointment by the same 
donee to the same appointee can only 
be sustained by clear proof on the 
part of the appointee that the second 
appointment is perfectly free from 
the taint which attached to the first). 

93. In re Wright [1920] 1 Ch. 108; 
Portland v. Topham, 11 H. L. Cas. 
‘32, 11 Reprint 1242. 

94. Askham vy. Barker, 17 Beav. 
37, 51 Reprint 945. 

95. McQueen vy. Farquhar, 11 Ves. 
Jr. 467, 32 Reprint 1168. 

96. Hamilton v. Kirwan, 8 Ir. Eq. 
278; McQueen v. Farquhar, 11 Ves. 
Jr. 467, 32 Reprint 1168. 

97. Marshall Vv. Stephens, 8 
Humphr. (Tenn.) 159, 47 AmD 601. 

98. McComb v. Waldron, 7 Hill (N. 
Y.) 335; Maynard v. Stein, 97 W. Va. 
597, t25 SE 585; Bradford v. McConi- 
hay, 15 W. Va. 732. 

99. Dunbar v. Temple, 19 OntWN 
51 [app dism 20 OntWN 3738]. 

1. Dunbar v. Temple, supra. 

Exclusive powers see supra § 51. 

- see supra § 52. 

3. Ala.—Hatchett v. Hatchett, 103 
Ala. 556, 16 S 550. 

Ky.— Barrett v. Barrett, 166 Ky. 
411, 413, 179 SW 396, LRA1916D 493 
[cit Cyc]; Clay v. Smallwood, 100 Ky. 
212, 38 SW 7-19: Ky L550; Degman Bie, 


Degman, 98 Ky. 717, 34 SW 523, 17 
KyL 1310; McGaughey v. Henry, 15 
B. Mon. 383. 


Va.—McCamant v. Nuckolls, 85 Va. 
331, 12 SE 160; Rhett v. Mason, 18 
Gratt. (59 Va.) 541. 

W. Va.—Thrasher v. Ballard, 35 W. 
Va. 524, 14 SH 232: 

Eng.—Hart v. Tribe, 32 Beav. 279, 
55 Reprint 110; Ward v. Tyrrell, 25 
Beav. 563, 53 Reprint 752; Hockley v. 
Mawbey, 3 Bro. Ch. 82, 29 ‘Reprint 420, 
1 Ves. Jr. 143, 30 Reprint 271; Pock- 
lington v. Bayne, 1 Bro. Ch. 450, 28 
Reprint 1234; Menzey v. Walker, Forr. 
72; Lloyd v. Lance, 14 L. J. Ch. 456; 
Lysaght v. Royse, 2 Sch. & Lef. 151; 
Wall v. Thurborne, 1 Vern. Ch. 355, 
414, 23 Reprint 519, 555; Gibson v. 
Kinven, 1 Vern. Ch. 66, 23 Reprint 
315; Alexander v. Alexander, 2 Ves. 
640, 28 Reprint 408; Kemp v. Kemp, 


pointment is or is not illusory must 
be determined upon the circumstances 
of each case, according to sound dis- 
cretion. Butcher v. Butcher, 1 Ves. 
& B. 79, 35 Reprint 31. 

4 Hatchett v. Hatchett, 103 Ala. 
, 16 S 550; Vanderzee v. Aclom, 4 
S. Jim. Let ob Reprint: 399. 

5. Hatchett v. Hatchett, 103 Ala. 
556, 16 S 550; Herrick v. Fowler, 108 
Tenn. 410, 67 SW 861; Burrell v. Bur- 
rell, Ambl. 660, 27 Reprint 428; Bax 
v. Whitbread, 10 Ves. Jr. 31, 32 Re- 
print 755 [aff 16 Ves. Jr. 15, 33 Re- 
print 889]; Long v. Long, 5 Ves. Jr. 
445, 31 Reprint 674; Vanderzee v. 
Aclom, 4 Ves. Jr. 771, 31 Reprint 399; 
Bristow v. Warde, 2 Ves. Jr. 336, 30 
Reprint 660. 
gi Fla.—Lines vy. Darden, 5 Fla. 

Ill.—Hawthorn v. Ulrich, 207 Ill. 
430, 69 NE 885; Biggins v. Lambert, 
PDS D1 ACs 526 [ate 21% Ill. 625, 73 NB 
371, 104 AmSR 238]. 

Mo.—Fries v. Fries, 306 Mo. 101, 267 
Sw 116. 

Pa.—Lloyd v. Fretz, 235 Pa. 538, 
84 A 450; Graeff v. De Turk, 44 Pa. 
aes Van Syckel’s Est., 9 Pa. Dist. 
eee C.—Fronty v. Fronty, 8 S. C. Eq. 
o * 

See McGibbon v. Abbott, 10 App. 
Cas. 653 (holding that the doctrine 
was never any part of the law of 
Lower Canada). 

7,» in, re; .<Capon;, 10% Chi Dis 48a. 
Gainsford v. Dunn, L. R. 
In re Stone, Ir. R. 3 Eq. , 

8. 11 Geo. IV & 1 Wm. IV c 46. 

9. Under rule and statutes against 
perpetuities see Perpetuities §§ 59, 60, 
148, 149. 

10. U. S.—Warner v. Howell, 29 
F. Cas. No. 17,184, 3 Wash. C. C. 12. 

Conn.—Allen y. Davies, 85 Conn. 
172, 82 A 189. 

Ga.—Hilton, ete., Lumber Co., v. 
Alwood, 141 Ga. 653, 81 SE 1119; New 
v. Potts, 55 Ga. 420. 

Ill— Butler v. Huestis, 68 Ill. 594, 
18 AmR 589. 

Ky.—Johnson v. Yates, 9 Dana 491. 

Md.—Graham vy. Whitridge, 99 Md. 
248, 57 A 609, 58 A 36, 66 LRA 408. 


Oh.—Knox County Comrs. v. Nich- 
ols, 14 Oh. St. 260; State v. Perrys- 
eure Bd. of Education, 5 CincLBul 

Pa.—Ewalt v. Davenhill, 257 Pa. 
385, LOL ANT563 Inixe Carter, 254 Pa. 
ae 99 ALt8 In re Ingersoll, 167 Pa. 

365-31 “A. 858, 859, 860; Rogers’ Est., 
3t Pa. Super. 620 [aff 218 Pa. 431, 67 
A 762]; Van Syckel’s Est., 9 Pa. Dist. 
& (Co. "485; McClellan’s Hst., 17 Pa. 

Beggs’ Est., 6 PittsbLeg 


Dist. 162; 
JNS 85. 

Tenn.—Cruse v. McKee, 2 Head 1, 
73 AmD 186. 

Va.—Hood v. Haden, 82 Va. 588; 
Morris v. Owen, 2 Cali (6 Va.) 520. 
Eng.—Webb v. Sadler, L. R. 8 Ch. 
419; In re Sutton, [1921] 1 Ch. 257; 
In re Meredith,’ 3 Cho Dy {5m re 
Teague, L. R. 10 Bq. 564; Churchill 
v. Churchill, L. R. 5 Eq. 44; Hervey 
v. Hervey, 1 Atk. 561, 26 Reprint 352; 
Palmer v. Wheeler, 2 Ball & B. 5 
Wilkinson v. Duncan, 30 Beav. 111) 
54 Reprint 831; Crozier v. Crozier, 3 
Cr (& ns'2.9'47 3 Dr. &, Wars Tasco eee 
Be 540; Hay v. Watkins, 2 (on & L. 
SY es} Dr. & War: 339.5 ln Higa diier 
Brown v. Nisbett, 1 Cox Ch. 13529 Re- 
print 1040; Topham Vv. Portland, 1 De 
G. J. & S. 517, 66 EngCh 401; 46 Re- 
print 205; Har vey v. Stacey, ‘1 Drew: 
73, 61 Reprint 379; Aleyn v. Belchier, 
1 Eden 132, '28 Reprint 634; Harri- 
son v. Randall, 9 Hare 397, 41° EngCh 
397, 68 Reprint 562; In re Bernard, 
6 Ir. Ch. w33 ein re ‘Chambers, 11 Ir. 
Eq. 518; Richardson v. Simpson, 3 
Jeeorilas 540, 9 Ir. Eq. 367; Ranking v, 
Barnes, 10 ‘Jur. N. S. 463; Ratcliffe v: 
Hampson, 1 Jur. N. S. 1104; Rowley 
v. Rowley, Kay 242, 69 Reprint 103; 
Fry v. Capper, Kay 163, 69 Reprint 70; 
Viant v. Cooper, 76 L. T. Rep. N. s. 
768; Fox v. Charlton, 6 L. T. Rep. N.S. 
743; Parry v. Bowen, Nels. 87, 21 Re- 
print 796; Griffith v. Pownall, 13 Sim. 
393, 36 EngCh 393, 60 Reprint oe 
Watt v. Creyke, 3 Smale & G. 362, 65 
Reprint 695; In re Sondes, 2 Smale & 
G. 416, 65 Reprint 461; Alexander v. 
Alexander, 2 Ves. 640, 28 Reprint 408; 
Crompe v. Barrow, 4 Ves. Jr. 681, 31 
Reprint 351; Smith v. Camelford, 2 
Ves. Jr. 698," 30 Reprint 848; Bristow 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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appointed devolve as in default of appointment ;** 
but if the invalidity is inseparably connected with 
the whole transaction, the execution is wholly void.?? 

[§ 136] b. Execution in Excess of Power. 
tempt to execute a power in excess of its terms is void 
as to the excess, but good within the limits of the 
power,!® unless the authorized and unauthorized 


parts are inseparably connected.* 


[§ 137] 4. Confirmation—a. By Objects of Power. 


Where the legitimate objects of a 


v. Warde, 2 Ves. Jr. 336, 30 Reprint 
660; Stockbridge v. Story, 19 Wkly. 
Rep. 1049; Wilson v. Wilson, 17 Wkly. 
Rep. 220. See In re Finch, [1903] 2 
Ch. 486 (applying the rule). 

Ont.—Bell v. Lee, 8 Ont. A. 185, 3 
CanLTOccNotes 197. 

Execution in excess of power see 
infra § 136. 

11. Freeman’s Est., 40 Pa. Super. 
41; Bristow v. Warde, 2 Ves. Jr. 336, 
30 Reprint 660. See also cases supra 
note 10. 

Effect of nonexecution see infra §§ 
1605 e16Ae 

12. Reed v. MclIlvain, 113 Md. 140, 
77 A 329; Myers v. Baltimore Safe- 
Deposit, ete., Co., 73 Md. 413, 21 A 
58; Rogers’ Est., 31 Pa. Super. 620 
[aff 218 Pa. 431, 67 A 762]; Hutchins 
v. Hutchins, Ir. R. 10 Kq. 453; Agas- 
siz v. Squire, 18 Beav. 431, 52 Reprint 
170; Dauberry v. Cockburn, 1 Meriv. 
626, 35 Reprint 801; Farmer v. Mar- 
tin, 2 Sim. 502, 2 EngCh 502, 57 Re- 
print 876; Alexander y. Alexander, 2 
Ves. 640, 28 Reprint 408. 

13. U. S.—Warner v. Howell, 29 F. 
Cas? Noe 17,184) .3) Wash. C.-C. 12. 

Ga.—Grayson v. Germania Bank, 
140 Ga. 467, 79 SE 124. 

Ill.—Hopkinson v. Swaim, 284 Ill. 
11, 119 NE 985. 

Ky.—Johnson v. Yates, 9 Dana 491. 

Md.—Bauernschmidt v. Bauern- 
schmidt, 97 Md. 35, 54 A 637; Barnum 
v. Barnum, 26 Md. 119, 90 AmD 88. 

P Mass.—Loring v. Blake, 98 Mass. 
bes 
Pee ges eaey. v. Kearsley, 14 Mich. 


N. Y.—Hillen v. Iselin, 144 N. Y. 
365, 39 NE 368 [aff 67 Hun 444, 22 


NYS 282]; Griffen v. Ford, 14 N. Y. 
Super. 128; In re Terwilligar, 237 
NYS 390; McLean v. McLean, 158 


NYS 59 [aff 174 App. Div. 152, 160 
NYS 949 (aff 223 N. Y. 695 mem, 119 
NE 1056 mem) ]. 

Oh.—Knox County v. Nichols, 14 
Oh. St. 260; State v. Perrysburg Bd. 
of Education, 5 CincLBul 147. 

Pa.—Freeman’s Hst., 40 Pa. Super. 
41; Rogers’ Hst., 31 Pa. Super. 620 
[aff 218 Pa. 431, 67 A 762]; Carter’s 
Est., 24 Pa. Dist. 311; Freeman’s Est., 
17 Pa. Disg. 472. 

Tenn.—Cruse v. McKee, 2 Head 1, 73 
AmD 186. 

Va.—Hood v. Haden, 82 Va. 588. 

Eng.—In re Witty, [1913] 2 Ch. 666; 
In re Porter, 45 Ch. D, 179; In re 
Swinburne, 27 Ch. D. 696; Jn re Farn- 
combe, 9 Ch: D. 652; Churchill v. 
Churchill, L. R. 5 Ea, 44; In re Jeaf- 
freson, L. R. 2 Eq. 276; Miller v. Gul- 
son, L. R. 13 Ir. 408; Hervey v, Her- 
vey, 1 Atk. 561, 26 Reprint 352; Palm- 
er v. Wheeler, 2 Ball & B. 18; Ger- 
rard v. Butler, 20 Beav. 541, 52 Re- 
print 712; Stephens v. Gadsden, 20 
Beav. 463, 52 Reprint 682; Crozier v. 
Crozier, 2 C. & L. 309, 3 Dr. & War. 
353, 5 Ir. Eq. 415; Hay v. Watkins, 2 
Clune nla! blames récu, War: po39.r bain: 

Bq. 273; Palsgrave v. Atkinson, 1 
Coll. 190, 28 EngCh 190, 63 Reprint 
378; Harvey v. Stracey, 1 Drew. 73, 
61 Reprint 379; Richardson v. Simp- 
son, 9 Ir. Eq. 367, 3 J. & L. 540; Caul- 
field v. Maguire, 8 Ir. Eq. 164, 2 J. & 
L. 141; Kampf v. Jones, 2 Keen 756, 
15 EngCh 756, 48 Reprint 821; De la 
Hooke v. Hill, 4 Jur. 765; Parry v. 
Bowen, Nels. 87, 21 Reprint 796; 
Carver v. Bowles, 2 Russ. & M. 301, 11 
EngCh 301, 39 Reprint 409; Sadler v. 
Pratt, 5 Sim. 632, 9 EngCh 632, 58 Re- 
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confirm an invalid execution, they are afterward es- 
topped to contest its validity.*® 

[§ 138] b. By Legislative Act. 
cution of a power may be confirmed by a genera 
or special'? legislative act. 

[§ 139] 5. Reéxecution after Invalid Execution. 
The invalidity of an attempted exercise of a power, 


An invalid exe- 
pe 


because of fraud or excess, does not prevent a valid 


power expressly | terms.'* 
print 476; Watt v. Creyke, 3 Smale & 
G. 362, 65. Reprint 695; Re Sondes, 2 
Smale & G. 416, 65 Reprint 461; Al- 
exander v. Alexander, 2 Ves. 640, 28 
Reprint 408; Crompe v. Barrow, 4 
Ves. Jr. 681, 31 Reprint 351. Com- 
pare Hamilton vy. Royse, 2 Sch. & Lef. 
315 (recognizing the rule, but holding 
that, in order to reject the excess and 
let the appointment stand, the court 
must see distinctly what thé donee 
had in view, and be satisfied that if 
he had rightly understood the extent 
of his power he would have so exe- 
cuted it). 

Ont.—Re Goodhue, 47 Ont. L. 178. 
_ [a] Appointment to legitimate ob- 
jects and  strangers.—Where the 
donee of a limited power exercised it 
by appointing the property to per- 
sons, some of whom are legitimate ob- 
jects of the power and some of whom 
are strangers, the appointment will be 
sustained as to the objects and will 
be held void only as to the strangers. 
Loring v. Blake, 98 Mass. 253; Free- 
man’s Hst., 40 Pa. Super. 41: Cruse 
v. McKee, 2 Head (Tenn.) 1, 73 AmD 
186; Hood v. Haden, 82 Va. 588; Von 
Brockdorff v. Malcolm, 30 Ch. D. 172; 
In re Swinburne, 27 Ch. D. 696; 
re Farncombe, 9 Ch. D. 652; In re 
Kerr, 4 Ch. D. 600: Pitt v. Jackson, 2 
Bro. Ch. 51, 29 Reprint 27; Adams 
v. Adams, Cowp. 651, 98 Reprint 1289; 
Rnecker v. Scholefield, 1 Hem. & M. 
36, 71 Reprint 16; Line v. Hall, 43 L. 
J. Ch. 107;" Sadler -v, Pratt, 5° Sim. 
632, 9 EngCh 632, 58 Reprint 476; 
Crompe v. Barrow, 4 Ves. Jr. 681. 31 
Reprint 351; Smith v. Camelford, 2 
Ves. Jr. 698, 30 Reprint 848; Bristow 
v. Warde, 2 Ves. Jr. 336, 30 Reprint 
660; Re Matthews, 56 Ont. L. 406. But 
see Varrell v. Wendell, 20 N. H. 481 
(holding: that, where a power of ap- 
pointment is exercised by the donee at 
his death in favor of some who are, 
and of some who are not, the legiti- 
mate objects, it is not good pro tanto, 
in a case where, in the absence of an 
apnointment, the fund would be dis- 
tributed among the proper objects, 
but is wholly void). 

[b] Wnauthorized conditions at- 
tached to execution.—(1) If the donee 
of a power, undertaking to execute it, 
annexes unauthorized conditions, the 
execution is valid and only the con- 
ditions void. Ready v. Kearsley, 14 
Mich. 215; Ingersoll’s Est., 167 Pa. 
536, 31 A 858, 859, 860 [aff 3 Pa. Dist. 
399, 15 Pa. Co. 19]; In re Holland, 
[1914] 2 Ch., 595; McDonald v. Mec- 
Donald. L. R. 2 H. L. Sc. 482; Church- 
ill v. Churchill, L. R. 5 Eq. 44; In re 
Jeaffreson, L. R. 2 Mq. 276; Blacket v. 
Lamb, 14 Beav. 482, 51 Reprint 371; 
Palsgrave v. Atkinson, 1 Coll. 190, 
28 EngCh 190, 63 Reprint 378; Hay v. 
Watkins 12 GrvS: Lap LS; vot Dre eo WV ar. 
339, 5 Ir. Eq. 273; Harvey v. Stracey, 
1 Drew. 738, 61 Reprint 379; Rooke v. 
Rooke, 2 Dr. & Sm. 38, 62 Reprint 535; 
Richardson v, Simpson, 9 Ir. Eq. 367, 
3 «J. & L. 540; Caulfield v. Maguire, 8 
Tr. Bq. 164, 2 J.& UL. 141; Stroud v. 
Norman, Kay 313, 69 Reprint 132; In 
re Oliphant, 86 L. J, Ch. 452; Carver 
Ve. Bowlés, 2. Russ, & M. 301, 
EngCh 301, 39 Reprint 409; 
v. Creyke, 38 Smale & G. 362, 
Reprint 695; Re Sonde, 2 Sm. & 
G. 416, 65 Reprint 461; Sadler v. 
Pratt, 5 Sim. 632, 9 EngCh 632, 58 Re- 
print 476; Alexander v. Alexander, 2 
Ves. 640, 28 Reprint 408; Stockbridge 
v. Story, 19 Wkly. Rep. 1049; Gra- 


: 


reéxecution of the power in conformity with its 
And fraud in the appointment of a part 


ham v. Angell, 17 Wkly. Rep. 702; 
Wilson v. Wilson, 17 Wkly. Rep. 220. 
(2) Whether a condition in favor of 
a stranger will render the whole ap- 
pointment bad, or the condition will 
be disregarded and the appointment 
allowed to be good, depends upon fact 
rather than upon law. “If, on the one 
hand, there is a genuine appointment 
to an object of the power, coupled 
with an attempt to impose on that 
appointment conditions or trusts in 
favor of persons who are not objects, 
then the appointment stands good 
free from the conditions. If, on the 
other hand, there is no genuine ap- 
pointment to an object of the power, 
but the appointment actually made 
to that object is made for purposes 
foreign to the power, then the whole 
appointment fails as being in sub- 
stance an appointment unwarranted 
by the power, and that whether the 
real purposes of the appointment 
have or have not been communicated 
to the nominal appointee and assented 
to by him.” In re Holland, [1914] 2 
Ch. 595, 601. (3) Fraudulent ap- 
pointments see supra § 133. 

Partial invalidity in general see su- 


pra § 135. 
14. Johnson v. Yates, 9 Dana (Ky.) 
491; Barnum v. Barnum, 26 Md. 119, 


90 AmD 88; Matter of Trowbridge, 
124 Misc. 317, 208 NYS 662; Webb v. 
Sadler, L. R. 8 Ch. 419; Agassiz v. 
Squire, 18 Beav. 431, 52 Reprint 170; 
D’Abbadie v. Bizoin, Ir. R. 5 Eq. 205; 
Scane v. ‘'Hartwick,-11 U,. CC. Q. B: 
(Ont.) 550. 

15. Wright v. Goff, 22 Beav. 207, 52 
Reprint 1087; Skelton v. Flanagan, 
Ir. R. 1 Eq. 362; Preston y. Preston, 
21 L. T. Rep. N. S. 346. See also 
Harrison v. Randall, 9 Hare 397, 41 
EngCh 397, 68 Reprint 562 (where it 
was said that where there is an ap- 
pointment to A and B by one instru- 
ment, and a fortiori by different in- 
struments, and the appointment to A 
is good, and the appointment to B 
bad, they may agree between them- 
selves that the bad appointment shall 
not be disturbed). But see Wade v. 
Cox, 4 L. J. Ch. 105 (where a tenant 
for life with remainder to his chil- 
dren as he might appoint was in- 
debted to a trusteé of the fund, and 
soon after his son became of age exe- 
cuted the power in his favor, and the 
whole fund was retained by the trus- 
tee in satisfaction of his debt, and 
the son, at the age of twenty-three, 
executed a release to the trustee of all 
his claims; and eighteen years aft- 
erward it was held, at the suit of the 
son, that the whole transaction was 
fraudulent and void). 


16. Price v. Huey, 22 Ind. 18. 
a Thomson v. Norris, 20 N. J. Eq. 

9. 

18. Coffin v. Atty. Gen., 231 Mass. 


579, 121 NE 397; Farrar v. McCue, 
89 N. Y. 139 [rev 26 Hun 477]; Carver 
v. Richards, 27 Beav. 488, 54 Reprint 
193 [aff 1 De G. F. & J. 548, 62 EngCh 
425, 45 Reprint 474]; Ward v. Tyrrell, 
25 Beav. 563, 58 Reprint 752; Pares v. 
Pares, 10 Jur. N. S. 90; Daubney v. 


Cockburn, 1 Meriv. 626, 35 Reprint 
801. See Morgan v. Gronow, L. R. 16 
Eq. 1 (applying the rule). 


[a] Reappointment pendente lite. 
—The reéxecution of a power of ap- 
pointment during the pendency of a 
suit to avoid a prior illegal appoint- 
ment, and condition that it should op- 
erate only in case the prior appoint- 
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of the subject matter will not necessarily render in- 
valid a subsequent appointment of the residue.?® 
But if the taint of the first execution enters into and 
is not cured by the subsequent execution, the latter 
is also invalid.?° 

[§ 140] 6. Partial and Successive Executions—a. 
In General. A power may be exercised from time to 
time by partial and successive executions, to suit 
convenience and promote advantage, as exigencies 
arise, or as expediency may suggest,?+ and a partial 
exercise of a power is not invalid because it does not 
exhaust the power.?? So a power over a fee may be 
executed at one time to pass a life estate or other 
partial interest and at another to pass the remain- 
der,?* or to pass at one time a part of the property in 
fee and afterward the balance;?4 and where a sec- 
ondary power is given in default of execution of a 
primary power, a partial] exercise of the primary pow- 
er does not exclude the exercise of the secondary one 
as to the residue of the subject matter.2° Where suc- 
cessive irrevocable appointments are made in favor 
of the same person, the later appointment will be 
held to be in substitution for the former, if such ap- 
pears to be the intention of the donee of the power, 
and the appointee will be compelled to elect between 
them.?°: 

[§ 141] b. Priority and Abatement of Appoint- 
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ments. Successive appointments by deed have prior- 
ity in the order in which they were made, where all 
cannot be satisfied out of the subject matter of the 
power, and the appointees do not take ratable por- 
tions of the property;?? but where successive ap- 
pointments are made by separate wills, the later will 
takes priority.2® Specific appointments of a part of 
the property over which a power is given have prior- 
ity over appointments of the residue;?® and if the 
subject matter of the power is reduced subsequent to 
the execution of the instrument exercising the power, 
appointments of specific portions are to be given ef- 
feet if possible in full and not ratably diminished.*° 
If, however, the property is insufficient to satisfy 
contemporaneous appointments of the same rank, 
they are abated proportionately.*? 

As between separate funds. Where a donee has a 
power of appointment over two funds under separate 
powers, and appoints a sum by will, referring gen- 
erally to both powers, the sum must be ‘considered as 
appointed ratably out of both funds.?? 

[§ 142] 7. Lapsed Appointments—a. In General. 
Unless otherwise provided by statute,?* where one to 
whom an interest or estate is appointed by the donee 
of a power dies before the appointment takes effect, 
the appointment lapses,** except where the appoint- 


ment should be declared invalid, is{ dren. Hatchett v. Hatchett, 108 Ala. { Dr. & Sm. 623, 62 Reprint 516; Cust 
valid when the first appointment is | 556, 16 S 550. (83) Nonexclusive pow- | v. Middleton, 18 L. T. Rep. N. S. 36. 
so declared. Ward v. Tyrrell, 25] ers see supra § 52. 380. Butler v. Blackall, [1907] 1 
Beav. 563, 53 Reprint 752. 22. Watson vy. Watson, 223 Mass. | Ir. 405; Booth y. Alington, 6 De G. 
19. Rowley v. Rowley, Kay 242, 69 | 425, 111 NE 904. See Yard v. Pitts-| M. & G. 613, 55 EngCh 477, 43 Re- 
Reprint 103. burgh, ete., R. Co., 131 Pa. 205, 18 A | print 1372; a’Beckett v. Trustees Ex- 
20. Askham v. Barker, 12 Beay.| 874 (holding that a power to revoke | ecutors, etc., Co.,5 Austr, C. L. R. 512.: 
499, 50 Reprint 1152; Farmer v. Mar- | trust and reconvey upon new uses 81. De Lisle v. Hodges, L. R. 17 
tin, 2 Sim. 502, 2 EngCh 502, 57 Re-| iS well executed by a simple deed an-/ Eq. 440; Miller v. Huddestone, L. R. 
print 876. And see cases infra this | ulling the trust without declaring | 6 Ing. 65; Laurie y. Clutton, 15 Beav. 
Hove wmene | oda Stee v, Wings County, 97 N. | Sint HEP AOR, Gh antaaatly 
: e rooke v. ings ounty, ° olm, S apparently 

Be Apia Bey eM eeu «2 DDOLB ATOR 1 4, 421; Bovy v. Smith, 2 Ch. Cas. ]applying the rule). Compare Eales 


has been set aside on the ground that 
it was made in reliance on a sense of 
moral obligation known to be operat- 
ing on the mind of the appointee, 
which would lead her to carry out 
the appointor’s wishes, in fraud of 
the power, nothing short of a distinct 
declaration by the appointor that he 
considers the appointee relieved from 
such obligation can make a fresh ap- 
pointment to the same-person valid. 
Topham v. Portland, L. R. 5 Ch. 40. 
See Jackson v. Jackson, Drury 99. 

21. Johnson y. Yates, 9 Dana (Ky.) 
491; Tyson v. Tyson, 31 Md. 1384; 
Asay v. Hoover, 5 Pa. 21, 45 AmD 
713; Cunninghame v. Anstruther, L. 
Rees vee ys) Sches2ouycan, ne: Susden, 
{1917] 2 Ch. 92; Lee’s Case, And. 
67, 123 Reprint 357; Hervey v. Her- 
vey, 1 Atk. 561, 26 Reprint 352; Ver- 
sturme v. Gardiner, 17 Beav. 338, 51 
Reprint 1064; Zouch v. Woolston, 2 
Burr. 1136, 97 Reprint 752; Bovy v. 
Smith, 2 Ch. Cas. 124, 22 Reprint 877, 
£. Vern:: Ch. °85,, 23, Reprint, 328; 
Digges’ Case, 1 Coke 178a, 76 Reprint 
393-) Brown iv... Nisbett, 1 Cox. -Ch. 
13, 29 Reprint 1040; Snape v. Turton, 
Cro. Car. 472, 79 Reprint 1008; Sump- 
ton v. Genner, 2 Keb. 261, 84 Reprint 
162; Webster v. Boddington, 16 Sim. 
177, 39 EngCh 177, 60 Reprint 840; 
Job v. Job, 2 Wkly. Rep. 25. See also 
Matter of Moore, [1917] 1 Ir. 244 (ap- 
parently applying the rule). See also 
cases infra this note; and notes 23-— 
2 


5. 

[a] Nonexclusive power.—(1) Al- 
though a power is nonexclusive, the 
donee may execute it at different 
times in favor of separate objects. 
Franke v. Auerbach, 72 Md. 580, 20 A 
129. (2) Thus a power to appoint 
among children by deed or. will is 
validly executed by appointing to one 
of the children an interest by deed, 
and disposing by will of the remain- 
ing property among the other chil- 


124, 22 Reprint 877, 1 Vern. Ch. 85, 
23 Reprint 328. 

Appointment of limited estates see 
supra § 55. : 

24. Digges’ Case, 1 Coke 173a, 76 
Reprint 373; Colston vy. Pemberton, 5 
Ere Jee Chy Usk, 

25. Matter of Simpson, 4 De G. & 
Sm. 521, 64 Reprint 940; Mapleton 
v. Mapleton, 4 Drew. 515, 62 Reprint 
198 [disappr Simpson v. Paul, 2 Eden 

28 Reprint 808]. 

[a] A power given to plural 
donees or their survivor (1) may be 
executed partially by the donees 
jointly and partially by the survivor 
after the other’s death. Matter of 
Simpson, 4 De G. & Sm. 521, 64 Re- 
print 940. (2) Joint or several au- 
thority of donees, and survivorship 
see supra §§ 101, 102. 

26. In re Tancred, [1903] 1 Ch. 
715; England v. Lavers, L. R. 3 Eq. 63. 

Revocation of execution see infra 
§§ 157-159. 

27... In re.Creagh,, L. Ro 25. Ir. 1285 
Trollope v. Routledge, 1 De G. & Sm. 
662, 63 Reprint 1240; Borough vy. 
Close, 11 Ir. Eq. 391; Gilbert v. Whit- 
field, 52 L. J. Ch. 210; Stokes v. 
Bridgman, 47 L. J. Ch. 759; Warde v. 
Firmin, 11 Sim. 235, 34 EngCh 235, 
59 Reprint 864. Compare Morgan y. 
Gronow, L. R. 16 Eq. 1 (holding that, 
where. an appointment is made to take 
effect out of a trust fund generally, 
and afterward an appointment is 
made of a specific portion of the trust 
fund, the portion not specifically ap- 
pointed must be first applied in sat- 
isfaction of the first appointment, 
and the specifically appointed por- 
tion is only to be resorted to in the 
event of a deficiency). 

wih nae acs Va. PAI DLer a mental: 


Kq. ‘ 
29. De Lisle v. Hodges, L. R. 17 
Petre v. Petre, 14 Beav. 197, 


Hq. 440; 
51 Reprint 262; Harley v. Moon, 1 


v. Drake, 1 Ch. D. 217 (holding that, 
where the donee of a power to appoint 
a specified sum exercises the power 
by appointing specific sums whose 
total exceeded that over which he had 
power, and one of the appointees died 
before the appointment took effect, 
the other appointees were entitled to 
the benefit of. the lapse, and not the 
persons who would take in default of 
appointments), 


32. Swete v. Tindal, 31 L. T. Rep. 
N...S. 2238. 
33. See statutory provisions. 


[a]. In Pennsylvania, under Act 
May 6, 1884 (P. L. p 565), providing 
that no devise or legacy in favor of 
a brother or sister, or children of a 
deceased brother or sister, of any 
testator who leaves no 
scendants shall be deemed or held to 
lapse or become void by reason of 
the death of such devisee or legatee 
in the lifetime of the testator, if such 
devisee or legatee shall leave issue 
surviving the testator, but such devise 
or legacy shall be good’and available 
in favor of such surviving issue with 
like effect as if such devisee or leg- 
atee had survived the testator, saving 
always the right to direct otherwise, 
a testamentary appointment to such 
brother or sister, or children of a de=- 
ceased brother or sister, of the tes- 
tator, is good in favor of the issue 
of an appointee who dies before the 
testator. 
476, 13 Pa. Co. 459, 82 WklyNC 325. 

34. Del.—Harker vy. Reilly, 4 Del. 
Chenr2: 

N. Y.—Lincoln Trust Co. v. Adams, 
107 Misc. 639, 177 NYS 889. 

Pa.—Lyndall’s Est., 2 Pa. Dist. 476; 
Schively’s App., 9 WklyNC 566 [rev 
eee) nom. In re Linnard, 8 WklyNC 

Va.-—Burruss v. Nelson, 132 Va. 17, 
110 SE 254 [cit Cyc]. 

Eng.—Holyland vy. Lewin, 26 Ch. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 
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Lyndall’s Est., 2 Pa. Dist. 
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ment is made, not out of mere bounty, but in satis- 
faction of an obligation, whether legally enforceable 
or not, existing at the time the appointment takes 
effect, in which ease the gift inures to the estate of 
the appointee.*® Similarly, where the subject matter 
of a power fails before the appointment takes ef- 
fect, the appointment lapses.*° 

[§ 143] b. Devolution of Subject Matter—(1) In 
General. Where an appointment lapses by reason of 
the death of the appointee or alJl the appointees,*? 
the devolution of the interest or estate appointed de- 
pends upon whether the power was general or spe- 
cial,?S except as it may be affected by an appointment 
of the residue.*® . 

General power. Where a general power is exer- 
cised by an appointment in trust, which lapses, the 
interest or estate so appointed does not revert to 
the donor of the power or pass to those who would 
have taken in default of appointment, but remains 
or results to the donee or his estate.4° Where a legal 
estate is appointed, however, and the appointment 
lapses, the devolution of the property depends upon 
the intention of the donee, as to whether it reverts 
to the donor or passes as in default of appointment, 
or remains to the donee;*! but in the absence of any 


D. 266; Lakin v. Lakin, 34 Beav. 443, 
55 Reprint 707; Wright v. Cadogan,|52 Reprint 1179. 


42. 
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berlain v. Hutchinson, 22 Beav. 444, 
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intention to the contrary it will be disposed of as in 
default of appointment.*? 

Special power. When the power is special, the 
property passes as in default of appointment.*? 

[§ 144] (2) Upon Death of Joint Appointee. 
Where one of two or more joint appointees dies be- 
fore the appointment takes effect, the entire subject 
matter passes to the survivor or survivors.** 

{[§ 145] (8) Effect of Appointment of Residue. 
Except when otherwise provided by statute,*® the 
property comprised in an appointment of a specified 
portion of the subject matter of a power will not pass 
to the appointee of the residue or remainder of the 
subject matter upon the lapse of the specific appoint- 
ment,*® unless an intention to appoint, strictly as 
residue, all that may remain from the specific ap- 
pointments, or to appoint the entire subject matter 
charged only with the specific portion so appointed, 
plainly appears from the instrument of execution.*‘ 

[§ 146] J. Aiding Defective Execution—l. In 
General. Where the execution of a power created or 
reserved by the act of a donor is defective in form, 
it may be aided or corrected by a court of equity,*® 
provided an intention on the part of the donee to 


Conn.e sis. 
Fla.—Lines v. Darden, 5 Fla. 


1 Bro. P. C. 486, 1 Reprint 707; Brown 
v. Nisbett, 1 Cox Ch. 13, 29 Reprint 
1040; Bagge v. Bagge, [1921] 1 Ir. 
213; In re Harries, Johns. 199, 70 Re- 
print 395; Colthurst v. Colthurst, 2 
Jones Exch. 262; Carter v. Taggart, 
16 Sim. 423, 39 EngCh 428, 60 Re- 
print 938; Matter of Spooner, 2 Sim. 
N. S. 129, 42 EngCh 129, 61 Reprint 
289; Bielefield v. Record, 2 Sim. 354, 
2 EngCh 354, 57 Reprint 821; Mar- 
borough v. Godolphin, 2 Ves. 61, 28 
Reprint 41; Oke y. Heath,:1 Ves. 
135, 27 Reprint 940; Brookman v. 
Hales, 2 Ves. & B. 45, 35 Reprint 
235; Burges v. Mawbey, 10 Ves. Jr. 
319, 32 Reprint 867; Vanderzee v. 
Aclom, 4 Ves. Jr. 771, 31 Reprint 399. 

Appointments to deceased persons 
See supra § 48. 

Effect of death of beneficiary hbe- 
fore execution of power see supra §§ 


28 
oo Stevens v. King, [1904] 2 Ch. 


Beddington v. Baumann, 


[1903] A. C. 13. 


“a Lapse in general see supra § 
38. See cases infra notes 40-43. 


General and special powers distin- 
guished see supra § 6. 

39. See infra § 145. 

40. Bradford v. Andrew, 308 Ill. 
458, 189 NE 922; In re Van Hagan, 16 
Ch. D. 18; Wilkinson v. Schneider, 
L. R. 9 Eq. 423; Leferve v. Freeland, 
24 Beav. 403, 53 Reprint 413; Cham- 
berlain v. Hutchinson, 22 Beav. 444, 
52 Reprint 1179. 


41. Inre Marten, [1902] 1 Ch. 314; 
In re Boyd, [1897] 2 Ch. 232; Coxen 
v. Rowland, [1894] 1 Ch. 406; Os- 


borne v. Holyoake, 22 Ch. D. 238; In 
re Pinede, 12 Ch. D. 667; In re Davies, 
L. R. 13 Iq. 163; Wilkinson v. Schnei- 


der, L. R. 9 Eq. 423; Bickenden v. 
Williams, L. R. 7 Eq. 310; In re De 
Luse, L. R. 3 Ir. 232; Chamberlain 


v. Hutchinson, 22 Beav. 444, 52 Re- 
print 1179; Hoare v. Osborne, 10 Jur. 


N. S. 694; In re Skinner, [1924] W. 
N. 65. 
[a] If the donee dealt with the 


property as his own, combining it 
with his own property and treating it 
all as his own, without distinction, 
an interest or estate appointed to one 
who dies before the appointment 
takes effect will go to the donee or 
to those persons entitled to his es- 
vate. Bradford vy. Andrew, 308 Ill. 
458, 1389 NE 922. To same effect In 
re Marten, [1902] 1 Ch. 314; Cham- 


Bradford v. Andrew, 308 Ill. 
458, 1389 NE 922; Inre Skinner, [1924] 
W. N. 65. 

43. Harker v. Reilly, 4 Del. Ch. 72; 
Lyndall’s Est., 2 Pa. Dist. 476; Mat- 
ter of Hall, [1899] 1 Tr. 308; Colthurst 
v. Colthurst, 2 Jones Exch. 262. 

44. Wright v. Cadogan, 1 Bro. P. 
Cc. 486, 1 Reprint 707. 

45. See statutory provisions. 

[a] In England, under Wills Act 
(7 Wm. IV & 1 Vict. c 26) § 25, pro- 
viding that, unless the contrary in- 
tention shall appear by the will, real 
estate or an interest therein com- 
prised in any devise which fails or 
becomes void by reason of the death 
of the devisee in the testator’s life- 
time shall be included in the residu- 
ary devise, if any, contained in the 
will, and § 27, providing that a gen- 
eral devise of real estate or bequest 
of personal estate of the testator 
shall be construed to include realty 
or personalty which he may have 
power to appoint in any manner which 
he shall think proper, and shall op- 
erate as an execution of the power, 
unless a contrary intention appears 
by the will, a general residuary de- 
vise or bequest will carry property 
devised or bequeathed in the exer- 
cise of a power of appointment which 
has lapsed by reason of the death of 
the appointee, if no contrary inten- 
tion is apparent in the will. Freme 
v. Clement}, 18Cho D..-489.) Bush v. 
Cowan, 9 Jur. N. 8S. 429; In re Elen, 
68 L. T. Rep. N. S. 816; In re Spoon- 
er, 2 Sim. N. S. 129, 42 EngCh 129, 
61 Reprint 289. 

46. Bagge v. Bagge, [1921] 1 Ir. 
213; Lakin v. Lakin, 34 Beav. 443, 
55 Reprint 707; In re Harries, Johns. 
199, 70 Reprint 395; Page v. Leaping- 
well, 18 Ves. Jr. 468, 34 Reprint 392. 

47. In re Burke, [1918] 1 Ir. 350; 
In re Harries, Johns. 199, 70 Reprint 
395; Carter v. Taggart, 16 Sim. 423, 
39 EngCh 423, 60 Reprint 938; Oke 
v. Heath, 1 Ves. 135, 27 Reprint 940. 

48. U. S.—American Freehold 
Land-Mortg. Co. v. Walker, 31 Fed. 


103; Piatt v. McCullough, 19 F. Cas. 
No. 11,113, 1 McLean 69; Segee v. 
Thomas, 21 F. Cas. No. 12,633, 3 
Blatchf. 11. 


Ala.—McBryde v. Wilkinson, 29 
Ala. 662; Mitchell v. Denson, 29 Ala. 
327, 65 AmD 403. 

Cal.—Beatty v. Clark, 20 Cal. 11. 

Colo.—Moore vy. Barnard, 75 Colo. 
395, -226 P 134. 


Conn,—Lockwood v. Sturdevant, 6 


Bite 
Ga.—Satterfield v. Tate, 132 Ga. 256, 
64 SE 60. 
Jll.—Bond v. Ramsey, 72 Ill. 550. 
Iowa.—Long v. Hewitt, 44 Iowa 
363; Wilkinson y. Getty, 13 Iowa 15%, 
81 AmD 428. 
Ky.—Vanada v. Hopkins, 1 J. J. 
Marsh. 285, 19 AmD 92. 
Brin Howard v. Carpenter, 11 Md. 
Mass.—Coates vy. Lunt, 210 Mass. 
314, 96 NE 685. 


Miss.—Hammett v. Markham, 128 
Miss. 39, 90 S 848; McCaleb v. Pra- 
dat, 25 Miss. 257. 

N. J.—Robeson v. Shotwell, 55 N. 


J. Eq. 318, 36 A 780 [aff 55 N. J. Ea. 
824, 41 A 1115]: Mutual L. Ins. Co. 
Vv. fverett, 40 N. J. Eq. 345, 3 A 126; 
Hampton vy. Nicholson, 23 Nee Ea. 
$332 Lippincott v. Stokes, 6 N. J. Eq. 


N. Y.—Ward v. Stanard, 82 App. 
Div. 386, 81 NYS 906; Griffen v. Ford, 
14 N. Y¥. Super. 123; Dominick v. 
Sayre, 5 N. Y. Super. 555, 8 NYLeg 
Obs 278: Kemp v. Kemp, 36 Misc. 1 
72 NYS 617; Correll v. Lauterbach, 14 
Misc. 469, 36 NYS 615 [aff 12 App. Div. 
531, 42 NYS 143]; Schenck v. Elling- 
wood, 3 Edw. 175. 

N. ‘C.— Harrison v. Battle, 21 N. C. 
Bee oct Sanderlin v. Thompson, 17 N. 

Oh.—Stableton v. Ellison, 21 Oh. St. 
527; Barr v.\ Hatch, 3 Oh. 527. 

R. L—Brown v. Phillips, LG Ra. 
612, 18 A 249. 

Tex, —Cheveral v. McCormick, 58 
ps 440; Giddings v. Butler, 47 Tex. 


Va. ee v. Yarbrough, Gilm. 
(21 Va.) 2 

ne Rounard v. Kennard, L. R. 
8.Chi. (227 ‘Carver ove Richards, 27 
Beav. 488, 54 Reprint 193 [aff 1 De G. 
a ol ie 548, 62 EngCh 425, 45 Reprint 
474]; Lowson v. Lowson, 3 Bro. Ch. 
272, 29 Reprint 532; Smith v. Ashton, 
1 Ch. Cas. 263, 22 Reprint 792, Freem. 
KBE 3085 22 Reprint 1229, 89 Reprint 
226, 3 Keb. 551, 84 Reprint 874, Rep. 
t. Finch 273, 23 Reprint 150, 3’ Salk. 
277, 91 Reprint 822; Morgan v. Mil- 
man, 3 De G. M. ee G. 24, 52 EngCh 
20, 43 Reprint 10; Gooding v. Good- 
ing dq. Cas, Abr. 342, 21 Reprint 
1089; Buckell v. Blenkhorn, 5 Hare 
131, 26 EngCh 131, 67 Reprint 857; 
Affleck v. Affleck, 3 Smale & G. 394, 
65 Reprint 709; Wilkes v. Holmes, 9 
Mod. 485, 88 Reprint 591; Cotter v. 
Layer, 2 P. Wms. 623, 24 Reprint 887; 
Cockerell vy. ChoImeley, 1 Russ. & M. 
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execute the power,*® and an attempt to effectuate 
that intent, partial in its nature and falling short of 
But even where the in- 
equity cannot relieve 
against the defective execution of a power created by 
law, nor dispense with any of the formalities re- 
quired thereby for its due execution.** 

[§ 147] 2. What Defects May Be Aided. Equity 
will correct only matters of form in the execution of 
and not matters of substance or essence,>? 
an execution by will of a power which in terms was 
exercisable only by deed is such a defect as equity 
may aid;>* but equity cannot make valid the at- 
tempted execution of a power which is void for want 


accomplishment,°® appear. 
tention to execute is shown, 


a power, 


POWERS 


of authority in the person who attempts its execu- 


418, 5 EngCh 418, 29 Reprint 161. 

And see cases infra notes 49, 50; 
and infra §§ 147, 148. 

In whose favor equity interferes 
see infra § 148. 

What defects may be aided see in- 
fra § 147. 

49. Coates v. Lunt, 210 Mass. 314, 
96 NE 685; Robeson v. Shotwell, 55 N. 
J. Eq. 318, 36 A 780 {aff 55 N. J. Eq. 
824, 41 A 1115]; Lippincott v. Stokes, 
6 N. J. Eq. 122; Garth v. Townsend, 
L. R. 7 Eq. 220. See also cases supra 


note 48. 

Intention to execute see supra §§ 
122-127. 

50. Coates v. Lunt, 210 Mass. 314, 


96 NE 685. 

[a] Befective execution distin- 
guished from nonexecution.—Nonex- 
ecution of a power is where nothing 
is done; defective execution is where 
there has been an intention to ex- 
ecute, and that intention sufficiently 
declared, but the act declaring the 
intention is not an execution in the 
form prescribed. Shannon v. Brad- 
street, 1 Sch. & Lef. 63. 

Where no attempt to execute ap- 
pears see infra §§ 160,-161. 

Slade Ss —Brighity ve soya, Anu) 
Cas. No. 1,875, 1 Story 478. 

Ala.—Bllett’ v. Wade, 47 Ala. 456; 
Waddell v. Weaver, 42 Ala. 293; Mc- 
Bryde v. Wilkinson, 29 Ala. 662. 

Md.—Smith vy. Bowes, 38 Md. 4638. 

Miss.—Miller v. Palmer, 55 Miss. 
323. 

Mo.—Grayson v. Weddle, 63 Mo. 
523; Houx v. Bates County, 61 Mo. 
391; Wannall v. Klein, 51 Mo. 150; 
Speck v. Wohlien, 22 Mo. 310; Moreau 
v. Detchemendy, 18 Mo. 522. 

Okl.—Fulp v. Squires, 77.Okl. 224, 
Up (S 1 EN eA, 

Eng.—Darlington v. Pulteney, 1 
Cowp. 260, 98 Reprint 1075 

[a] Sale of married women’s sep- 
arate estate.—The power to sell and 
convey the real estate of a married 
woman held to her separate use is a 
Special statutory power, unless the 
will, deed, or other instrument by 
which the separate estate is created 
otherwise provides, and must be 
strictly complied with as to all mat- 
ters of the essence or substance of 
the power, the general rule being 
that equity will not interpose to cor- 
rect, aid, or carry into effect the de- 
fective execution of such powers. 
Ellett v. Wade, 47 Ala. 456. 

52s 7s S.—American Freehold 
qed Monte: Co. v. Walker, 31 Fed. 
103. 


Ga.—Satterfield v. Tate, 132 Ga. 
256, 64 SE 60. 

Ill.— Breit v. Yeaton, 101 Ill. 242. 

N. J.—Watkins v. Watkins, 82 N. 
J. Eq. 483, 89'A 2538 Gait 86, N. J.) Hq. 
ZI OAL OMG 

N. Y.—Hillen v. Iselin, 144 N. Y. 
365, 39 NE 368; Schenck v. Elling- 
wood, 3 Edw. 175. 

Pa.—In re Rogers, 218 Pa. 431, 67 
A 762 [aff 31 Pa. Super. 620]. 

Va.—Justis v. English, 30 Gratt. 
(71 Va.) 565. 

Eng.—Kennard v. Kennard, L. R. 
8 Ch, 227; ees ete 


Cooper v. Mar tin, 


3 Ch. 47; Sergeson v. Sealey, 2 Atk. 
412, 26 Reprint 648, 9 Mod. 370, 88 
Reprint 513; Morse v. Martin, 34 
Beav. 500, 55 Reprint 728; Lucena 
v. Lucena, 5 Beav. 249, 49 Reprint 
573; Thackwell v. Gardiner, 5 De G. 
& Sm. 58, 64 Reprint 1017; Wilkie 
v. Holme, Dick. 165, 21 Reprint 232° 
Cotter v. Layer, 2 P. Wms. 623, 24 
Reprint 887; Cockerell v. Cholmel- 
ey, 1 Russ. & M. 418, 5 EngCh 418, 
39 Reprint 161. 


53... Bruce vy. Bruce, L. R. 11 Eq: 
371; Sneed v. Sneed, Ambl. 64, 27 
Reprint 87; Sergeson v. Sealey, 2 


Atk. 412, 26 Reprint 648, 9 Mod. 370, 
88 Reprint 513; MacAdam v. Logan, 
3 Bro. Ch. 310, 29 Reprint 553; Wade 
v. Paget, 1 Bro. Ch. 363, 28 Reprint 
1780; 1 Cox Ch: 74, 29 Reprint 21669; 
Darlington v. Pulteney, Cowp. 260, 98 
Reprint 1075; Tollet v. Tollet, 2 P. 
Wms. 489, 24 Reprint 828. 

Instrument of execution see supra 
§§ 114-121. 

54 Cheveral v. McCormick, 58 
Tex. 440; Cockerell v. Cholmeley, 1 
Russ. & M. 418, 5 EngCh 418, 39 Re- 
print 161: 

55.. Satterfield v. Tate, 132 Ga. 256, 
64 SE 60. 

Conditions attached to execution 
see supra §§ 128-130. 

56. Cooper v. Martin, L. R. 3 Ch. 
47 (holding that, where there was a 
power to appoint by deed or will be- 
fore the youngest child should attain 
twenty-five, and there was an ap- 
pointment by a will which was ex- 
ecuted before the youngest child at- 
tained twenty-five, but which came 
into operation by the donee’s death 
after the prescribed period, the will, 
having come into operation after the 
prescribed period, could not take ef- 
fect as an appointment; and further 
that this was not such a defective ex- 
ecution as would be relieved against 
in equity). 

Time for execution see supra §§ 
106-110. 

57. In re Hayman, 134 Misc. 803, 
23. NOY S205: 

Rule and statutes against perpenur 
ties see Perpetuities 48 C. J. p 929. 

58. American Freehold Lana- 
Mortg. Co. v. Walker, 31 Fed. 103; 
Lines v. Darden, 5 Fla. 51;  Darling- 
ton v. Pulteney, Cowp. 260, 267, 98 


Reprint 1075. See also ‘cases infra 
notes 59-72. 

59. Pepper’s Will, 1 Pars. Eq. Cas. 
(Pa.) 436; Innes v. Sayer, 3 Macn. 


& G. 606, 49 EngCh 468, 42 Reprint 
3893; Atty.-Gen. v. Tancred, 1 Eden 
10, 28 Reprint! 587; Atty.-Gen. v. 
mie 2 Vern. Ch. 755, 23 Reprint 

60. Mayer v. McCune, 59 HowPr 
(N. Y.) 78; Porter v. Turner, 3 Serge. 
& R. \(Pa:y 108s) Rogers? ist, sira. 
Super. 620 [aff 218 Pa. 431, 67 A 762]; 
Hervey v. Hervey, 1 Atk. 561, 26 Re- 


print 352; Bixby v. Eley, 2 Bro. Ch. 
325, 29 Reprint 181; Pollard v. Green- 
vil,“1. Ch. Cas. 10,22 Reprint 668, 1 


Ch. Rep. 184, 21 Reprint 544; Flem- 
ing v. Buchanan, 3 De G. M. & G. 
976, 52 HngCh 758, 43 Reprint 382; 
Wilkie v. Holme, Dick. 165, 21 Re- 


[§§ 146-148 


tion,®* as where the condition upon which it was to 
be exercised has never happened,°®® or execution is 
attempted after expiration of the period prescribed 
by the instrument creating the power,®® or which con- 
flicts with the rule or a statute against perpetuities.°7 

[§ 148] 3. In Whose Favor Equity Interferes. 
Before a court of equity will aid a defective execu- 
tion of a power the party who seeks relief must show 
in himself some equity superior to that of him 
against whom relief is asked.** 
the rule, equity will ordinarily aid a defective execu- 
tion of a power in favor of a charity,®® or of eredi- 
tors,*° purchasers for value,*+ or a wife or legitimate 
child®? of the donee;, 


but it will not interpose in 


print 232; Evans vy. Saunders, f 
Drew. 415, 61 Reprint 511; Fother- 
gill v. Fothergill, Freem. 256, 22 Re- 
print 1194; Wilkes vy. Holmes, 9 Mod. 
485, 88 Reprint 591; Thompson v. 
Towne, 2 Vern. Ch. 319, 23 Reprint 
806; Jthell v. Beane, 1 Ves. 215, 27 
Reprint 990. See Thackwell v. Gard- 
iner, 5 De G. & Sm. 58, 64 Reprint 
1017 EE 

Gp =10% S.—American Freehold 
Langa Mortg. Co. v. Walker, 31 Fed. 

Cal.—Beatty v. Clark, 20 Cal. 11. 

alee Fo ee v. McCullum, 6 Ui 6i4: 

—-Schenck v. Ellingwood, 3 

Baw. 175. 


Pa.—Rogers’ HEst., 31 Pa. Super. 
620 [aff 218 Pa. 431, 67 A 762]. 
Eng.—In re Dyke, Tpeaae 1 Eq. 337; 
Sergeson v. Sealey, 2 Atk. 412, 26 
Reprint 648, 9 Mod. 370, 88 Reprint 
5135 Jackson v. Jackson, 4 Bro. Ch. 
462, 29 Reprint 988; Wade v. Paget, 
1 Bro. Ch. 363, 28 Reprint 1180, 1 Cox 
Ch. 74, 29 Reprint 1069; Barker v. 
Hill, 2 Ch. Rep. 218, 21 Reprint 662; 
Morgan v. Milman, 3 De G. M. & G. 
24, 52 EngCh 20, 43 Reprint 10; 
Thackwell v. Gardiner, 5 De G. & Sm. 
58, 64 Reprint 1017; Wilkie v. Holme, 
Dick. £65, 21 Reprint 232: Fothergill 
v. Fothergill, 2 Freem. 356, 22 Re- 
print 1194; Hughes v. Wells, 9 Hare 
749, 41 Ch. 749, 68 Reprint 717; Car- 
ver v. Richards, 6 Jur. N. S. 410: Dau- 
berry v. Cockburn, 1 Meriv. 628, 35 
Reprint 801; Cotter v. Layer, 2 P. 


Wms. 623, 24 Reprint 887; Cockerell 
Vv. Cholmeley, 1 Russ. & M. 418, 424, 5 
EngCh 418, 39 Reprint 161; Jennings 


v. Moore, 2 Vern. Ch. 609, 23 Reprint 
998; Taylor v. Wheeler, 9 Vern. Ch. 
564, 23 Reprint 968; Bradley v. Brad- 
ley, 2 Vern. Ch. 16S) 23 Reprint 710; 
Reid v. Shergold, 10 Ves. Jr. 370, 
Reprint 888. 

62. Dennison v. Goehring, 7 Pa. 
175, 47 AmD 505; Rogers’ Hst., 31 Pa. 
Super. 620 [aff 218 Pa. 431, 67 wn 762); 
Kennard v. Kennard, L. R. 8 Ch. 227; 
In re Walker, [1908] 1 Ch. 560; Bruce 
v. Bruce, L. a B ip ed ao ams fh Sneed v. 
Sneed, Amb]. 64, 27 Reprint 37; Serge- 
son v. Sealey, 2 Atk. 412, 26 Reprint 
648, 9 Mod. 370, 88 Reprint 513; Her- 
vey v. Hervey, 1 Atk. 561, 26 Reprint 
352; Morse v. Martin, 34 Beav. 500, 
55 Reprint 728; Proby v. Landor, 28 
Beav. 504, 54 Reprint 460; Lucena 
v. Lucena, 5 Beav. 249, 49 Reprint 
573; MacAdam v. Logan, 3 Bro. Ch. 
310, 29 Reprint 558; Wade v. Paget, 
1 Bro. Ch. 368, 28 Reprint 1180; 1 Cox 
Ch. 74, 29 Reprint 1069; Darlington 
v. Pulteney, Cowp. 260, 98 Reprint 
1075; Fothergill v. Fothergill, Freem. 
256, 22 Reprint 1194; Alford v. Al- 


ford, Gilb. 167, 25 Reprint 117; Sing 
v. Leslie, 2 Hem. & M. 68, 71. Re- 
print 385; Hume yv. Rundell, 6 Madd. 


331, 56 Reprint 1117; Carter v. Car- 
ter, Mosely 365, 25 Reprint 449¢ Cot- 
ter v. Layer, 2 P..Wms. 623, 24 Re- 
print 887; Tollet v. Tollet, 2 P. Wms. 
489, 24 Reprint 828; Coventry Vv. 
Coventry, 2 P. Wms. 222, 24 Reprint 
707; Kettle v. Townsend, 1 Salk. 187, 
91 Reprint 170; Affleck v. Affleck, 3 
Smale & G. 394, 65 Reprint 709; Clif- 


’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note aumber. 


In accordance with. 


§§ 148-150] 


favor of volunteers,** legatees,®4 illegitimate chil- 
dren,*® brothers and sisters,*® nephews. and nieces,°* 
cousins,°® or the husband®® of the donee, nor of his 
erandchildren,’® at. least as against children;*! nor 
will it aid the defective execution of a power re- 
served by a settlor in his own favor.7? ° 

[§ 149] K. Operation and Effect of Execution—1. 
In General. One in whose favor a power is duly ex- 
ercised takes the interest or estate over which the 
power was created,** except such portion or interest 
as may be expressly excepted.?4 The exercise of a 
power defeats interests limited in default of its exe- 
eution.7> Where, however, the donee of the power 
has also an estate in the subject matter, equity will 
not allow his execution of the power to defeat any 


ford y. Burlington, 2 Vern. Ch. 379, | 71. 
23 Reprint 841. 

63. Wooster v. Cooper, 59 N. J. Eq. 
204, 45 A 381; In re Rogers, 218 Pa. 
431, 67 A 762 [aff 31 Pa: Super. 620; 
Sergeson v. Sealey, 2 Atk. 412, 26 
Reprint 648, 9 Mod. 370, 88 Reprint 
513; Evans: vy. Evans, 1 Drew. 654, 
61 Reprint 601; Evans v, Saunders, 1 
Drew. 415, 61 Reprint 511; Smith v. 
Ashton, Freem. K. B. 309, 89 Reprint 
226; Cotter v. Layer, 2 P. Wms. 623, 
24 Reprint 887; Arundell v. Philpot, 
2° Vern. Ch. 69, 23 Reprint 654. 

64. Evans V. Saunders, 1 Drew. 
415, 61 Reprint 511. 

65. Bramhall v. Hall, Ambl. 467, 
27 Reprint 307, 2 Eden 225, 28 Re- 
print 882; Blake v. Blake, Beatty 
575; Fursaker v. Robinson, Prec. Ch. 
475, 24 Reprint 213; Tudor v. Anson, 
2 Ves. 582, 28 Reprint 371. 

66. Goring v. Nash, 3 Atk. 186, 26 
Reprint 909; Goodwyn v. Goodwyn, 
1. Ves. 226, 27 Reprint 998. 

67. Marston v. Gowan, 3 Bro. Ch. 
170, 29 Reprint 471; Strode v. Falk- 
land, 3 Ch. Rep. 169, 21 Reprint 758, 
2 Vern. Ch. 621, 625, 23 Reprint 1008. 

68. Tudor v. Anson, 2 Ves. 582, 28 
Reprint 371. 

69. Breit v. Yeaton, 101 Tl. 242; 
Hughes v. Wells, 9 Hare 749, 41 Eng 
Ch 749, 68 Reprint pares Moodie v. 
Reid, 1 Madd. 516, 56 Reprint 189, 2 
Madd. 156, 56 Reprint 292; Hopkins 
v. Myall, 2 Russ. & M.-86, 11 EngCh 
86, 39 Reprint 327; Watt v. Watt, 3 
Ves. Jr. 244, 30 Reprint 992. 

70. uynn v. Lynn, 83 Ill. A. 299; 
Morriss v. Morriss, 33 Gratt. (74 Va.) 
51; Kettle v. Townsend, 1 Salk. 187, 
91 Reprint 170; Tudor v. Anson, 2 
Ves. 582, 28 Reprint 371; Perry v. 
Baas 6 Ves. Jr. 544, 31 Reprint 
1 5 


71. See cases supra note 70. 

72, Ellison v. Ellison, 6 Ves. Jr. 
656, 31 Reprint 1243. 

73. Foster v. Smith, 211 Mass. 497, 
98 NE 693; Phillips v. Pike, 121 App. 
Div. 753, 106 NYS 486; Johnson v. 
Smith, 108 Va. 725, 62 SE 958. 

[a] Vested remainder.—Where a 
life tenant having power to appoint 
the remainder exercised the power by 
deed, the appointee took a_ vested 
remainder, subjeet only to the life 
estate, and not contingent upon his 
surviving the life tenant; and so 
when he afterward conveyed to the 
life tenant the latter became _ the 
owner of the entire estate. Phillips 
v. Pike, 121 App. Div. 753, 106 NYS 
486. 

74. Hupp v. Union Coal, etc., Co., 
284 Fed. B29, 131 A 364. 

Tou ae: S’—Brandies v. Cochrane, 
es U. S. 344, 5 SCt 194, 28 L. ed. 760. 

. C.— Knowles v. Dodge, 1 PACED OF 
aoe 


Ga.—New England Mortg. Securi- 
ty Co. v. Buice, 98 Ga, 795, 26 SE 84. 

Towa.— Vaughn vy. ‘Converse, 184 
Iowa 891, 169 “NW 144. 

Mass. — Mayo v. Merritt, 107 Mass. 
505; Leeds v. Wakefield, 10 Gray 514; 
Pratt v. Rice,’ 7 Cush, 209; Braman 
v. Stiles, 2 Pick. 460, 183 AmD 445. 

Mo.—Bowles v. Schocklee, 276 SW 
17; Cordier v. Brown, 98.Mo. 666, 12 
SW 351; Steele v. Farber, 37 Mo. 


367]; 
Eq. 122 


67_N. 
N 
Bits 


Ins. Co., 6 Lea 40 


Webb v. Sadler, 


print 839; 
Jr. 248, 


mem]; 


267, 9 NE 904. 


161. 
161 SW 829. 
J. Eq 


NYS 914 mem]; 


AmD 389; 
Ch. 523. 


C. 392; 
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N. J.—Morse v. Hackensack Sav. 
Bank, 47 N. J. Haq. 279, 20 A 961, 12 
LRA 62 [rev 46 N. 
Leggett v. Doremus, 25-N. J: 


Hately rliZiomN nae 
427, 26 NE 467; Ackerman y. Gorton, 
Y. 63 [rev 6 Hun 301]. 

. C.—Carson v. Carson, 62 N. C. 


N. Y.—Rose vy. 


Oh.—Jones v. Shields, 14 Oh. 359. 
Pa.—Tobin v. Gregg, 
Tenn.—Moyston v. Bacon, 
236; Hamilton v. Mound City Mut. L. 


Hne—iIn re Vizard, u Rt Cho sss; 
Lovett v. Lovett, [1898] 1 Ch. 82; 
Sweetapple v. Horlock, 11 Ch. D. 745; 
te Raa le Meebo. 
Whitmarsh vy. Robertson, 1 Coll. 570, 
28 EngCh 570, 63 Reprint 548; Lee v. 
Olding, 2 Jur. N.S: 
v. Maundrell, 10 Ves. Jr. 247, 32 Re- 
Mosley v. Mosley, 5 Ves. 
31 Reprint 570. 

76. Baldwin v. Vreeland, 43 N. J. 
Eq. 446, 11 A 341; Leggett v. Dore- 
mus, 25 N. J. Eq. 122. 

77. U. S.—Pennsylvania Co. for 
Ins. on Lives, etc. v. Lederer, 292 Fed. 
629; Ebersole v. McGrath, 271 Fed. 
995 [writ of error dism 272 Fed. 1022 
Pearce v. Lederer, 262 Fed. 
993 [aff 266 Fed. 497]. 

Cal.—O’Neil v. Ross, (A.) 277'P 1238. 

Del.—Security Trust, etc., Co. v. 
Ward, 10 Del. Ch. 408, 93 A 385. 

Tll.—Christy v. Pulliam,.17 Ill. 59. 

Ind.—Silvers v. Canary, 


Md.—Cowman v, Classen, 144 A 367; 
Conner v. Waring, 52 Md. 724, 

Mass.—Dexter  v. 
Mass. 215, 112 NH 946; 
Weston, 215 Mass. 242, 
Hooper v, Hooper, 203 Mass. 50, 89 NE 


Mo.—Armor vy. Frey, 253 Mo. 447, 


N. J.—Ashton v. Wilkinson, 53 N. 
; 6,80 eAD 8915) 
mus, 25 N. J. Hq. 122. 
berg v. Wolf, 87 N. 
333 (applying the rule). 

N. Y.—Herzog v. Title Guarantee, 
etc., Co., 210 N. Y. 531, 103 NE 885; 
In re Harbeck, 161 N. Y. Pats ie a5) NE 
850; In re Stewart, 
NE "184, 14 LRA 836; Phillips v. Pike, 
121 App. Div. 'U53, 166 NYS 486; 
ter of Scott, 130 Misc. Suis 2234 NYS 
91 [aff 222 "App. Div. 824 mem, 226 
Lincoln Trust Co. v. 
Adams, 107 Miss. 639, 177 NYS 889; 
Doolittle v. Lewis, 7 Johns. Ch. 45, 11 

Bradish v. Gibbs, 8 Johns. 
"See also Levi v. Scheel, 124 
App. Div. 613, 109 NYS 182 (appar- 
ently applying the rule). 

N. C.—wNorfleet v. Hawkins, 
Smith vy. Garey, Bak IN: LC. ae: 

Pa.—In re McCord, 276 Pa. 459, 120 
A 413, 414 [cit Cyc]; 
236 Pa. 276, 84 A 909; 
field, 12: Pas. 277; 
Pa. Super. 123 [aff 285 Pa. 326, 132 
Hstcelis Pa. Dist, 
& Co, 423; Wells v. Sloyer, 1 PaLJR 
516; Ashmead’s Est., 
See "also In re Kates, 282 Pa. 417, 420, 


Hagen’s Bst., 85 


Winsor’s 
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estate he may voluntarily have ‘created out of his 
own estate.*® 

[§ 150] 2. Of Power of Appointment. Broadly 
speaking, the interests or estates created by the ex- 
ercise of a power of appointment take effect as if 
created by the instrument conferring the power, ‘and 
the appointee or beneficiary takes title under the 
donor and not under the donee;*’ but the appointed 
interests or estates vest only from the time provided 
by the terms of the instrument of execution."® 

Appointee’s ignorance of appointment. An ap- 
pointment otherwise valid is not invalidated by fail- 
uve to disclose it to the appointee at the time, or by 
his want of knowledge that it has been made.7° 


128 A 97 (holding that the widow of 
the donee, refusing to take under his 
will, had no right to dower or dis- 
tributive share in an estate of which 
her husband had a power of appoint- 
ment; ‘the appointed estate was the 
{donor’s],’ and any attempt to ap- 
propriate it to the widow, a person 
not intended, ‘would be an evasion 
of the donor’s private dominion’). 

R. I.—Rhode Island Hospital Trust 
Co. v. Anthony, 49 R. TI. 339, 142 A 
531, 59 ALR 1501; Barret v. Berea 
College, "48 RR. Le 25857 137 vA 145s 

Eng.—Middleton v, Crofts, 2 Atk. 
650, 26 Reprint 788, 2 Barn. 351, 94 
Reprint 547, Cas. t. Hardw. 57, 95 Re- 
print 36, Str. 1056, 93 Reprint 1030, 
W. Kel, 148, 25 Reprint 539; Cook v. 
Duchenne? 2 Atk. 562, 26 Reprint 
737; Braybrooke v. Atty.- =-Gen.;'0) Bs 
L. Cas. 150, 11 Reprint 685; In re 
Powell, 39 te J. Ch. 186; Re Barker, 
5 L. T. Rep. N. S. 206; Roach v. Wad- 
ham, 6 East 289, 102 Reprint 1297; 
Tatnall v. Hankey, 2 Moore P. C. 342, 
12 Reprint 1036; Southy v. Stone- 
house, 2 Ves. 610, 28 Reprint 389; 
Marlborough v. Godolphin, 2 Ves. 61, 
28 Reprint 41; Wright v. Wakeford, 
17s West Ire 6454, S3ae Reprintve Legs 
Maundrell v. Maundrell, 10 Ves. Jr. 
247, 32 Reprint 839; Mosley v. Mosley, 
5 Ves. Jr. 248, 31 Reprint 570. See 
also In re Hodgson, [1913] 1 Ch. 34; 
McMahon vy. Gaussen, [1896] 1 Ir. 143 
(both applying the rule). 

“An appointee derives title imme- 
diately from the donor of the power, 
by the instrument in which it was 


Jie "faq. 161, 18 A 


34 Pa. 446. 
7 Lea 


850; Maundrell 


109 Ind. 


eae Com. v. Duffield, 12 Pa. 277, 
[a] Thus “an appointee under a 


power, though he be a child of the 
donee, does not take by descent from 
the donee, but by purchase from the 
donor of the power. Such is the-set- 
tled law upon this subject.’’” Rhode 
Island Hospital Trust Co. v. Anthony, 
49 RR. T7339, 142A 53d) 5335) 59 eA: 


[b] “The donee of the power is 

. a conduit through whose in- 
strumentality the estate passes when 
the power is duly exercised.” Lincoln 
Trust Co. v. Adams, 107 Misc. 639, 
645, 177 NYS 889. 

[el Donee disposes of estate as 
ince of donor in exercising a power of 
appointment. Hagen’s Hst., 85 Pa. 
Super. 123 [aff 285 Pa. 326, 132A W5)s 

78. N. J.—Ashton v. Wilkinson, 53 
NJ: Eq: 6, 30° A: 895. 

N. Y.—In re Johnson, 19 NYS 963. 

Pa.—Boyles’ Est., 5 WklyNC 3638. 

Tenn.—Herrick v. Fowler, 108 
Tenn. 410, 67 SW 861. 

Eng.—In re Vizard, L. R. 1 Ch. 588; 
Sweetapple v. Horlock, 11 Ch. D. 745; 
De Serre v. Clarke, L. R. 18 Eq. 587; 
in wre jwambert, “phology 2h ir a28 08 
Childers v. Hardley, 28 Beav. 648, 54 
Reprint 515; Lee v. Olding, 2 Jur. N. 
S. 850; Southby v. Stonehouse, 2 Ves. 
610, 28 Reprint 389; Marborough v. 
Godolphin, 2 Ves. 61, 28 Reprint 41. 

Application of rule and statutes 
against perpetuities see Perpetuities 
§§ 65, 66, 115. 

79. Goldsmith iva Harnden, 5 
OntWN 42, 25 OntWR 55. 


Atty.-Gen., 224 
Harmon v. 
102 NE 470; 


Leggett v. Dore- 
See also, Stern- 
J. Eq. 49,°100 A 


131..N. YY. 274, 30 
Mat- 


93 N. 


In- re Huday, 
Com. v. Duf- 


12 WklyNC 371. 


1806. [49 C.J.] 

Conditional appointment. When an appointment 
is conditioned upon the performance or nonperform- 
ance of a particular aet by the appointee, he takes 
the property subject to the econdition.®° 

Repudiation of appointment. An appointee may 
repudiate the appointment or refuse to receive it, in 
which ease the exercise of the power is nugatory,®! 
although it would seem that it does not necessarily 
constitute a failure to appoint such as to allow the 
property. to pass to those to whom it is limited in de- 
fault of appointment;’? and an appointee so repu- 
diating an appointment may take or hold title under 
another provision of the instrument creating the pow- 
er, 88 

[§ 151] 38. Of Power of Sale’‘—a. In General. 
A purchaser at a sale under a power ean take no 
greater estate or interest than the donor had;%° and 
where a sale by a donee is made avowedly under the 
provisions of the power, the purchaser can demand 
only such title as was in contemplation of the parties 
when the sale was made.*® Every reasonable pre- 
sumption is indulged in favor of a bona fide pur- 
chaser at such a sale;§* and while he must satisfy 
himself of the existence of the power at the time of 
his purchase,**’ and that any condition or contingency 
attached to its execution has been fulfilled,®® or any 


Merchants’ L.-& T. Co. v. Pat- 


80. 
519, 189 NE 912 (hold- 


terson, 308 Il. 
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(applying the rule). 
Power dependent on condition or 


e OY > Be 
i: 


[§§ 150-154. 


restriction upon its exercise observed,®° in order for 
him to be affected by a fraudulent or illegal execn- 
tion of the power on the part of the donee, either 
participation in the fraud or notice of it must be 
brought home to him.9t 

[§ 152] b. Rights of Successive Purchaser from 
Donee. One who purchases from the donee of a pow- 
er, with knowledge that the power to sell has there- 
tofore heen conditionally exhausted by the making 
of an executory contract of sale to another, takes the 
property subject to the chance of his conveyance be- 
coming inoperative by the final fulfillment of the 
executory contract.°? 

[§ 153] c. Purchase Money—(1) Collection and 
Receipt. Upon the sale of property under a power 
the donee, and not the beneficial owners, is entitled 
to receive the purchase money,®? and ordinarily he 
alone can bring an action for it,®* although gifts of 
the proceeds may constitute an equitable charge upon 
the property which can be enforced by the persons 
entitled thereto.°® 

[§ 154] (2) Duty of Purchaser To See to Appli- 
cation. In the absence of bad faith, a purchaser at 
a sale under a power is not bound to see that the 
purchase money is properly applied by the donee.®® 


356; Wright v. Heffner, 57 Tex. 518. 
Va.—Davis V. Christian, 15 Gratt. 
(56 Va.) 11. 


ing that a widow to whom property | contingency see supra §§ 64, 79. 
was appointed on condition that she 89. Stevens v. Winship, 1 Pick. Wis.—Sydnor v. Palmer, 29 Wis. 
should waive and relinquish her right ae Vo818) aOAmD +0785 ‘Ashbaugh 26. 
of dower did not reject the appoint- Wright, 152 Minn. 57, 188 NW ES e [a] Where purchaser has notice 
ment by claiming to be allotted her Griswold vy. Perry, 7 Lans. (N. Y.) 98. } that the sale is in fraud of the power, 


dower in case the appointment in her 


Recital in deed that the con- 


he receives no title to the property. 


favor should not be sustained). 
Fraudulent condition see supra § 


33. 

Sl.) In re. Lansing, 182 N.Y. 2388, 
74 NE 882; Matter of Haggerty, 128 
App. Div. 479, 112 NYS 1017 [aff 194 
N. Y. 550 mem, 87 NE 1120 mem]. 

82. Hopper v. St. John’s College, 
31 T. L. R. 139 (holding that, under a 
power to present toa benefice, which 
provided that only members of a cer- 
tain class should be nominated and 
presented thereto, and on failure of 
the donee so to present and nominate 
the advowson was limited over, where 
the donee offered the benefice when it 
became vacant to each member of the 
designated class and all refused it, 
there was no such failure to present 
and nominate as to cause the advow- 
son to pass to the remainderman, the 
court holding that ‘failure’ to ap- 
point meant more than inability to 
appoint to an unwilling person, and 
that the power remained in the 
donee). 

83. In re Slosson, 216 N. Y. 79, 110 
NE 166; In re Lansing, 182 N. Y. 238, 
74 NE 882; Matter of Haggerty, 128 
App. Div. 479, 112 NYS 1017 [aff 194 
N. Y. 550 mem, 87 NE 1120 mem]. 

fa] Thus one to whom a remain- 
der in property is given, subject to 
be divested by an appointment of the 
donee of a power over the property, 
may refuse to accept'an appointment 
made to him by such donee and claim 
the property exclusively under the 
donor’s will. Matter of Haggerty, 128 
App. Div. 479, 112 NYS 1017 [aff 194 
N. Y. 550 mem, 87 NE 1120 mem]. 

84. Title and rights of purchaser 
from: . 

Executor see Executors and Adminis- 

trators §§ 680-682. 

Trustee see Trusts [39 Cye 373]. 

85. Hairston v. Dobbs, 80 Ala. 589, 


2S 147. 
86. Goddin v. Vaughn, 14 Gratt. 
(55 Va.) 102. 
Smith v. McIntire, 83 Fed. 456. 
Harmon v. Smith, 38 Fed. 482; 


87. 
Clyde, 53 Pa. Super. 652. 


88. 
Sehenck v. 
Howecott, 21 N. C. 460 


See Davis v. 


[a] 
dition has been performed is not suf- 
ficient to relieve the purchaser of as- 
suring himself of such fact. Gris- 
wold v. Perry, 7 Lans. (N. Y.) 98. 

90. Schenck v. Clyde, 53 Pa. Su- 
per 652; Kentucky Bank v, Schuyl- 
kill Bank, 1 Pars. Eq. Cas. (Pa.) 180. 

[a] Purchaser under a_ special 
power is presumed to be cognizant of 
its extent, if contained in the instru- 
ment creating the power; and if he 
purchases in cases in which the spe- 
cial authority is not pursued, he pur- 
chases at his peril. Kentucky Bank 
v. Schuylkill Bank, 1 Pars. Eq. Cas. 
(Pa.) 180. 

91. Ga.—Wolfe v. Hines, 93 Ga. 
329, 20 SE 322. 

Tll.— Griffin v. Griffin, 141 Ill. 373, 31 
NE 131. 

Ind.—Price v. Huey, 22 Ind. 18. 

Kan.—Kuhn v. Wise, 90 Kan. 588, 
DSGe Lewes ML Cle Kesey. 
see hee he v. Larue, 3 J. J. Marsh. 

56. 

Mass.—Penniman y. Sanderson, 13 
Allen 193. 

Mo.—Thompson vy. Lyon, 20 Mo. 155, 
61 AmD 599. Compare Griffin v. Nich- 
Olas, 224 Mo. 275, 123 SW 1063 (hold- 
ing that the purchasers under a pow- 
er of sale given the donee for her awn 
support and comfort were not charge- 
able with her improvident manage- 
ment, without which the sale would 
not have become necessary). 

Nebr.—Vamplew v. Chambers, 29 
Nebr. 83, 682, 45 NW 268, 1103. 

N. Y.—-Du Bois v. Barker, 4 Hun 
80, 6 Thomps. & C. 349; Carroll v. 

Conley, 9 NYS 865 [aff 124 N. Y. 643 
Wait _v. 


mem, 27 NE 412 mem]; 
Cerqua, 7 NYS 110 [aff 117 N. Y. 654 
mem, 22 NE 1133 mem]; Roseboom 


v. Mosher, 2 Den. 61. 
Oh.—Dean v. Loewenstein, 6 Oh. 
Cites (CteIbs8in 3 Oh. Cir, Deer'597: 


Pa. 164 Pa. 430, 30 
A 306; Hisenbrown y. Burns, 30 Pa. 
Super. 46. 


Tenn.—Fitzgerald vy. Standish, 102 
Tenn. 383, 52 SW 294; Marshall v. 
Stephens,,8 Humphr. 159, 47 AmD 601. 

Tex.—Cooper v. Horner, 62 Tex. 


Hovey v. Chisolm, 56 Hun 328, 9 NYS 
671; Baldridge v. Scott, 48 Tex. 178. 
92. Demarest v. Ray, 29 Barb. (N. 
Y.) 563, 19 HowPr 574. 
Exhaustion of power see supra § 


29. 

93. Shippen v. Clapp, 29 Pa. 265; 
‘reedon v. Breedon, 1 Russ. & M. 
413, 5 EngCh 413, 39 Reprint 159. But 
see Cox y. Cox, fi Kay & J. 251, 69 Re- 
print 451 (holding that, where. merely 
a power of sale over the fee simple 
was given to a tenant for life, with- 
out express power of giving receipts 
for the purchase money, the right to 
give such receipts did not belong to 


him). 
94. Shippen v. Clapp, 29 Pa. 265. 
95. Elstner v. Fife, 32 Oh. St. 358. 
96. U. S.—Woodward vy. Jewell, 


140 U.S. 247, 11. SCt’ 784,35 Siweds 
478; Woodward v.. Jewell, 25 Med. 689 
[mod on other grounds 140 U. 8. 247, 
11 SCt 784, 35 L. ed. 478]; Garnett v. 
Macon, 10 F. Cas. No. 5,245, 2 apeae 
185; Greenway Vv. Roberts, 10 F. Cas. 
No.’ 5,790, ‘2 Cranch @. C¢. 

ses _—Ludlow v. Flournoy, 34 Ark. 


Zeigler, 1 Ga. 324, 
44 AmD 656. 


Ill—Bates v. Woodruff, 123 Ill. 205, 
13 NE 845; Crozier v. Hoyt, 97 Ill. 23; 
Whitman y. Fisher, 74 Ill. 147; Ward- 
well v. McDowell, 31 Ill. 364. 

Ind.—Munson y. Cole, 98 Ind. 502. 
Ee iemoastie ey 8 v. Centers, 116 SW 

Md.—Meister v. Meister, 121 Md. 
440, 88 A 235; Seldner v. McCreery, 
75 Md. 287, 23 iN 641; Keister v. Se 
61 Md. 507; Alther y. Barroll, 22 Md 


500. 

Mass.—Carroll v. Shea, 149 Mass. 
Bua eNO mon ‘ 

N. J.—Barnes vy. Trenton Gas-Light 
Co., 27 N. J. Eq. 33; Dewey v. Rug- 
gles, 25 N. J. Eq. 35. 

N. Y.—Coogan v. Ockershausen, 55 
N. Y. Super. 286, 18 NYSt 366; Dyett 
v. Central Trust Co., 19 NYS 19 [aff 
140 N. Y. 54, 35 NE 341]; Behrman 


v. Von Heyn, 15 NYS 604. 
N. C.—Hauser vy. Shore, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


40 N. CG, 


} 


§§ 154-159 


It has been held, however, that a purchaser who pays 
the donee in depreciated currency so far participates 
in a fraud that he may be required to pay for the 
property at its actual value or the sale will be held 
void.°? 

[§ 155] 4. Rights of Subsequent Purchasers. 
Subsequent purchasers of property appointed or sold 
under a power granted by an instrument of record 
must take notice of the extent of the power.°® An 
appointee or a purchaser at a sale under a power 
cannot convey to another not an innocent purchaser a 
better title than he himself possesses; but an in- 
nocent purchaser in good faith is protected against 
fraud or illegality in the exercise of the power where- 
by his grantor acquired title.t 

[§ 156] 5. Rights of Creditors.2 An appointee, or 
a purchaser at a bona fide sale, under a power, takes 
a good title against creditors or lienors of the persons 
to whom subject matter would pass in default of 
execution of the power;* but a purchaser’s title is 
subject to the rights of the donor’s creditors, where 
_the person to whom the proceeds of the sale are lim- 
ited is a mere volunteer.* 

[§ 157] L. Revocation of Execution*—1. In Gen- 
eral. A power once effectually exercised cannot be 
revoked unless the right to revoke was expressly re- 
served,*® except when the execution was procured by 


357. See also Rutledge v. Smith, 45 
N. C. 283 (where the question was 
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money _to a trustee or other person y 
acting in a fiduciary capacity, author- Le 
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fraud.?’ The execution of a power with a reserved 
right of revocation is effective until revoked.* 

Fraudulent revocation. Notwithstanding the 
donee of a power has the right to revoke its execu- 
tion, he cannot exercise the right of revocation for 
the purpose of obtaining a benefit to himself.® 

[§ 158] 2. Manner.?°. Whether or not the exe- 
cution of a power is revoked by a particular act or 
instrument depends on the intention of the donee,*? 
no technical form of revocation being essential*? 
anless required by the terms of the reservation.*® 
But where a power is exercisable only by deed, an 
execution of it cannot be revoked by will, since that 
would amount to permitting its exercise by will.+4 

[§ 159] 3. Effect. Where a power, in any mode, 
and to any extent whatever, has been exercised rev- 
ocably, and the revocable appointment made under 
it has been revoked, without being operated on or 
effectuated, the power is génerally of the same foree, 
and exercisable in the same manner, as if the re- 
voked appointment had not existed;1° and a power 
is not necessarily exhausted by a revocable act, al- 
though otherwise exercising the power to the utmost, 
any more than by a conditional act, or by an act of 
merely partial execution.1® Conversely, where an 
act of revocation is itself rescinded, the original exe- 
cution of the power remains in full force and ef- 


29 
Naldred v. Gillham, 1 P. Wms. 


raised but not decided). 

Oh.—Sater v. Kocher, 8 Oh. Cir. Ct. 
$90," 6 (Oh. Cir-- Dec! 276; Dean -v. 
Loewenstein, 6 Oh. Cir. Ct. 587, 3 Oh: 
Cir. Dec. 597; Dean v. Nicholas, 11 
ak Dee. (Reprint) 215, 25 CincLBul 
27 


Pa. —In re Cochrane, 202 Pa. 415, 51 
A $89: Grant v. Hood, 13 Serg. & R. 
2508 McCartney’s Est., 2 Pa. Co. 202; 
Dinsmore v. Kelso, 4 "Brewst. 34. 

S. C._—Webb v. Chisolm, QA Shee. 
487; Hyatt v. McBurney, 18 S. C. 199; 
Laurens v. WuCAS ton SC. Wack. ; 
Dining v. Peyton, 2 S. C. Eq. 375. 

Tenn.—Law Guarantee, etc., Co. v. 
Jones, 103 Tenn. 245, 58 SW_ 219; 
Young v. Mutual L. Ins. Co., 101 Tenn. 
311, 47 SW 428. 

Tex.—Cooper v. Horner, 62 Tex. 
356; Rogers v. Jones, 13 Tex, Civ. A. 
453, 385 SW 812. 

Va.—Hughes v. Tabb, 78 Va. 313; 
Davis v. Christian, 15 Gratt. (56 Va.) 
11; Carrington v. Goddin, 13 Gratt. 
(54 Va.) 587; Steele v. Levisay, 11 
Gratt. (52 Va.) 454; Meeks v. Thomp- 
son 8 Gratt. (49 Va.) 134, 56 AmD 
34. 
aoe t Va.—John.v. Barnes, 21 W. Va. 

Eng.—Corser v. Cartwright, L. R. 
7 H. L. 781; Robinson v. Lowater, 17 
Beav. 592, 51 Reprint 1165 [aff 5 De G. 
M. & G. 272, 54 EngCh 215, 43 Re- 
print 875]; Smith v. Gwyon, 1 Bro. 
Ch. 186, 28 Reprint 1072; Haynes v. 
Forshaw, 11 Hare 93, 45 EngCh 93, 68 
Reprint 1201; Colyer Vv. Einch, 5. H. 
Li. Cas..905, 10 Reprint 1159; Bland v. 
Eland, 4 Myl. & C. 420, 18 BngCh 420, 
41 Reprint 162; Ball v. Harris, 4 Myl. 
& C, 264, 18 EngCh 264, 41 Reprint 
103 [aff 8 Sim. 485, 8 EngCh 485, 59 
Reprint 193]; Jones v. Noyes, 4 Jur. 
INVUS., 1033; (Shaw yv., Borrie, 1) Keen 
559, 15 EngCh 559, 48 Reprint 422; 
Forbes v. Peacock, 1 Phil. 717, 19 
EngCh 717, 41 Reprint 805 [rev 12 
Sim. 528, 35 EngCh 447, 59 Reprint 
1235]. But see Abbott v. Gibbs, 1 Eq. 
Cas. Abr. 358, 21 Reprint 1101 (hold- 
ing that, where a power of sale is 
given to pay particular debts, the 
purchaser must see that the purchase 
money is applied to those debts). 

{a] In Missouri, in view of Rev. 
St. (1909) § 11927, providing that no 
person, who shall in good faith pay 


ized to receive the same, shall be re- 
sponsible for the proper application 
of such money, a purchaser at a sale 
under a power acting in good faith 
has only to inquire whether the donee 
is authorized to receive the purchase 
money, and if so may pay it without 
responsibility for its application. 
Doneghy v. Robinson, 210 SW 655. 


577, 24 Reprint 525. 

8. Rawlings v. Rickards, 28 Beav. 
370, 54 Reprint 408; Piggott v. Pen- 
rice, Comyns 250, 92 Reprint 1057, 
Gilb. 137, 25 Reprint 96. 

9. In re Jones, [1915] 1 Ch. $73. 

mr reauont execution see supra § 

10. Of revocation of will see Wills 


97. Tosh v. Robertson, 27 Gratt. | [40 Cye 1171]. ? 
(68 Va.) 270. (Ba ran Vv. Deena LN ree 
98. Rayl v. Golfi los, (Mo.) 264 a. n re ernar [1916] 1 
sw 911. esnnoe wless (Me Ch. 552; In re Thursby, [1910] 2 Ch. 
99. Bevans v. Murray, 251 11. 603. | 1813 Palmer v. Newell, 20 Beav. 32, 
96 NE 546; Palmer v. Wheeler, 2} 22 Reprint 514 [aff 2 Jur. N. S. 268]! 
Ball & B. 27; Thompson v. Simpson, Dorchester v. Effingham, 3 Beay. 180, 


1 Dr. & War. 459; 
Jur. N. S. 698; 
Ted VC he D6W. 
1. Maynard v. 
597, 125 SE 585; 


Warde v. Dixson, 5 
Hall v. Montague, 8 


Shein, 97 W. Va. 
Green v. Pulsford, 2 


43 EngCh 180, 49 Reprint Yip ee Ux. 
bridge v. Bailey, 45Bro0., Che l3, 39 Re- 
print. 753, 1 Ves. Jr. 499, 30 Reprint 
457; In re Wells, 42 Ch. D. 646; Pom- 
fret v. Perring, 5 De GM. & G 175, 


B 70, 17 54 EngCh 608, 43 Reprint 1071; Fitz- 
1105. 10, 17 EngCh 70, 48, Reprint gerald v. Fauconberge, Fitzg. 207, 94 
293 Reprint 722; Irwin Vv. Rogers, 12 rr: 

2. Rights of donee’s creditors see | H4- 159; In re Reilly, [1910] 1 Ir. rahe 


Sept §. 91. 
U. S.—Brandies  v. 
We U.S. 344, 5 SCt 194, 28 L. ed. 760. 
N. J.—Morse Vv. Hackensack Sav. 


Cochrane, 


Reprint 904; Teynham vy. Webb, 2 
Ves. 198, 28 "Reprint 128. 


Carver v. Richards, 6 Jur. N. S. 
Evans v. Evans, 22 Toh arene 785: 
Vawser v. Jeffery, 2 Swanst. 268, 36 
Reprint 618; Re“Hally 19.1% 


Exhaustion of power see supra § 29, 
Partial nonexecution see 


é 420; In re ‘Lees, [1926] W. N. “930. 

ae: a N. J. Eq. 279, 20 A 961, 121 coe’ Cowlishaw Vv. Hardy a5 Beav. 169, 

3611; Bolton dy Ne ee 53 Reprint 601; Deg v. Deg, 2 P. 

Beate Leggett Se noveniis) (26 NN? + Wms. 412, 24 Reprint 791 (in both 

Ba, 123 2 Or rae an appointment inoperative 

ep ge Ae alleh: i125). NEP. except asa revocation ofa prior rev- 

427, 26 NE 407: Ackerman y. Gopton, goal oppo anane was held to re- 
rev un 3 

eee .—Smyth v. Anderson, 31 Oh. St. miners ee eee infra, this note; jend 

[a] Reference to right of revoca- 

Eng.—Doe v. Jones, 10 B. & C. 459, | tion” in the instrument exercising 
21 ECL 113, 109 Reprint 521; Skeeles such right is not essential. Taylor v. 
v. Shearly, 8 Sim. 153, 8 EngCh 153; Smiley, 14 Phila, (Pa.) 76. 

59 Reprint 61; Eaton v. Sanxter, 6 13. Hawkins v. Kemp, 3 East 410, 
Sim. 517, 9 EngCh 517, 58 Reprint 688; 102 Reprint 655; Doe v. Martin, aT 
Ton giall iy: Jbrappes, 3 Sim. 286, 6]. 39, 100 Reprint 882. 

ng eprint 1005. 14. Matt f f 

4, Ingram v. Sloan, 27 N: Cy 565. | 1° Tr 287. eri Gh) Boneeorey LESes 

5. Revocation of power see supra Restriction of power to execution 
§§ 20, 21. by deed see supra §§ 115-117. 

6. Bowen v. Chase, 94 U. S. 812, 24 15. In re Weightman, [1915] 2 Ch. 
L. ed. .184;. In re Hancock, [1896] 2|205; Montagu v. Kater, 8 Exch. 507, 
Che hia Cooper v. Martin, ‘12 Jur. N. | 155 Reprint 1451; Saunders Vv. Evans, 
S. 887; Worrall v. Jacob, 3 Meriv.]s H. L. Cas. 721, 11 Reprint 611; 
256, 86 Reprint 98; Hele v. Bond, | In re Lees, [1926] Ww. Nar 22.0% 

Prec. Ch. 474, 24 Reprint 213; Claver- 16. Saunders v. Evans, 8 H. ‘L. 
ing v. Clavering, 2 Vern. Ch. 473, 23! Cas. 721, 11 Reprint 611. 


Exhaustion of power see supra § 


inf 
160. nares 
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fect.17 And an ineffectual revocation leaves the orig- 
inal execution in full effect.t§ 

[§ 160] M. Failure To Execute'*—1. In General. 
While equity may in a proper ease aid or correct a 
defective execution of a power,?° if will not, except 
to a limited extent in the ease of a nonexclusive pow- 
er,?} relieve against nonexecution,?? even for the 
benefit of ereditors.2* So, when a power terminates 
without having been executed,?* the subject matter 
passes to those to whom it may have been limited 
in default of execution,?® ascertained as of the date 
of the creation of the power,?* and, in the absence of 
any such limitation, ordinarily remains in the donor 
or those entitled thereto by descent from him;** and, 


similarly, where a power is partially unexeeuted at 
its termination, the portion of the subjeet matter or 
the interest therein as to which it has not been ex- 
ereised usually remains in the donor or passes as in 
default of exeention.*S It has been held, however, 
that, where there is no gift over in default of appomt- 
ment under a general power, the subjeet matter be- 
longs to the donee without any appointment being 
made to himself, when he does not appoint to an- 
other.?° 

[§ 161] 2. Nonexclusive Powers. When a nonex- 
clusive power to appoint among a class remains un- 
executed, and there is no limitation over in default_ 
of execution, equity will divide the subject matter 


17. Burkett v. Whittemore, 36 S. { [1894] 1 Ir. 98; Crone v. Odell, 1 Ball Va—Frazier v. Frazier, 2 Leigh 


Cc. 428, 15 SE 616 (where a deed by/& B. 449 [aff 3 


Dow 61, 3 Reprint | 642. 


the donee in execution of the power] 989]; Osbrey v. Bury, 1 Ball & B. 53; Eng.—In re Jefferys, L. R. 14 Eq. 


was held to be in effect rescinded by ; In re Gratwick, 


85 Beav. 215, 55 Re- | 1386; Anonymous, Comyns 345, 92 Re- 


a reconveyance to her, so,that the] print 877; Robinson v. Sykes, 23 | print_1104; Crossling v. Crossling, 2 
power was not completely executed | Beav. 40, 58 Reprint 16; Pattison v. | Cox Ch. 396, 30 Reprint 183; Lanca- 


thereby, and consequently a _ prior] Pattison, 19 Beav. 


688, 52 Reprint | Shire v. Lancashire, 1 De G & Sm. 


execution by will was not revoked, ]} 498; Winn v. Fenwick, 11 Beav. 438, | 288, 63 Reprint 1071 [aff 2 Phil. 657, 


and remained in full force and effect). | 50 Reprint S86; 


Madoe v. Jackson, 2 | 22 EngCh 657, 41 Reprint 1087]; Re 


18. In re Bernard, [1916] 1 Ch. | Bro. Ch. 588, 29 Reprint 322; Heron | Eddowes. 1 Dr. & Sm. 395, 62 Reprint 


552; Matter of Gore-Booth, [1908] 1] v. Stokes, 1 Cc. & L. 


Pre sists 89, 4 Tr. Eq, 234; 


270, 2 Dr. & War. | 480; Halfhead v. Sheppard, 1 E. & E. 
Mostyn v. Mostyn, 1] 918, 102 ECL 918, 120 Reprint 1155; 


19. Distinguished from defective | Coll. 161, 28 EngCh 161, 63 Reprint | Emblyn v. Freeman, Prec. Ch. 541, 24 


execution see supra § 146 note 50. 366; Lawrence v. Maggs, 1 Eden 453, | Reprint 243; London v. Garway, 2 
20. See supra §§ 146-148. 28 Reprint 760; Kennerley v. Kenner- | Vern. Ch. 571, 23 Reprint 972; Malim 
21. See infra § 161. ley, 10 Hare 160, 44 EngCh 155, 68 }v. Barker, 3 Ves. Jr. 150, 30 Reprint 


22. Uz. .—American Freehold | Reprint S80; Cooney v. Holland, 17/942; Thrupp v. Goodrich, 18 Wkly. 
Land-Mortg. Co. v. Walker, 31 Fed.| Ir. Ch. 201; Bell v. Bell, 18 Ir. Ch.}/ Rep. 125. Compare Re Cooper, 86 
103. 517; Beale v. Connolly, Ir. R. 8 Eq.}| L. J. Ch. 507 (holding that, where, 

Ala.—Mitchell v. Denson, 29 Ala. | 412; Wynne v. Brady, 5 Ir. Bg. 239; | under the terms of a particular will, 
327, 65 AmD 403. Falkner vw. Wynford, a Jur. 1006; ]a power ceased during the lifetime of 

Fla.—Lines v. Darden, 5 Fla. 51. Izod v. Izod, 9 Jur. N. 1216; Whar- | the donee without having been exe- 


Iowa.-—Long v. Hewitt, 44 Iowa]ton v. Barker, 4 Kay 


= J. 483, 70 Re- | cuted, the subject matter did not pass 


363: Wilkinson v. Getty, 13 Iowa]print 202; Re Wutchinson, 55 L. J.} at once to one to whom it was limited, 


157, 81 AmD 428. Ch. 574; Hynes v. 


Redington, Ll. & |] subject to the donee’s life estate, in 


Ky.—Muldrow v. Fox, 2 Dana 74. G@. t. Pl. 338; Jones v. Torin, 6 Sim. | default of execution, but passed as 


Md.—Howard v. Carpenter, 11 Md. | 255, 9 .EngCh 255, 
259. Coleman v. Seymour, 


58 Reprint 589; } undisposed of property to the donor's 
1 Ves. 209, 27} heir and next of kin pending the 


Miss.—Hammett v. Markham, 128 | Reprint 987: Howgrave v. Cartier, 3 | donee’s death). But see In re Kieran, 
ee 39, 90 S 848. Ves. & B. 79, 35 Reprint 409; Folkes | [1916] 1 Ir. 289 (holding that, where 


- 55 Lippincott v. Stokes, 6 N. J.| v. Western, 9 Ves. 


Jr. 456, 82 Re-j| there was no gift over in-default of 


Eq. 122) print 679; Casterton v. Sutherland, 9] execution, the subject matter of an 
. C.—Harrison v. Battle, 21 N. C.] Ves. Jr. 445, 32 Reprint 674; King v. | exclusive power should be distributed 


213. Hake, 9 Ves. Jr. 438, 32 Repr int 6t13 equally among the objects). 
R. I.—Wilbor v. Buckhout, 43 R. I. | Longmore v. Broom, 7 Ves. Jr. 124, 28. MecCampbell_ v.. McCampbell, 
Swed RAL Svs. Reprint 51; Atty.-Gen. v. Ward, = 198 Ky. 816, 250 SW 122; Continental 


Eng.—Pigott v. Peanrice, Comyns | Ves. Jr. 827, 30 Reprint 1036; Swann | Nat. Bank v. McCampbell, 184 Ky. 


250, 92 Reprint 1057, Gilb. 187, 25 | v. Fonnereau, 3 Ves. 


Reprint 96; Buckell v. Blenkhorn, 5 | 883: In re Aplin, 


Hare 131, 26 EngCh 131, 67 Reprint |] See also > Campbell 


Jr. 41, 30 Reprint | 658, 213 SW 193; Im re Rumsey, 287 
13 Wkly. Rep. 1062. |] Pa. 448, 135 A 119; Hicklinge’s Est., 


v. Bouskell, 27 | 21 Pa. Dist. 333; In re Weekes, [1897] 


857; Tollet v. Tollet, 2 P. Wms. 489, | Beav. 325, 54 Reprint 127 (applying | 1 Ch. 289; Im re Kerr, 4 Ch. D. 600; 
24 Reprint 828; Elliot v. Hele, 1] the rule); Halfhead v. Sheppard, 1 E. | Wombwell v. Hanrott, i4 Beayv. 143, 


Vern. Ch. 406, 23 Reprint 547; Hix-|& E. 918, 102 ECL 


on v. Oliver, 13 Ves. Jr. 108, 83 Re- | 1155. 


918, 120 Reprint | 51 Reprint 241; Alloway v. Alloway, 
2 Cc. & L. &17, 4 Dr. .& War) 3805 


print 235; Holmes vy. Coghill, 12 Ves. Testamentary gifts over on default | Walmsley v. Vaughan, 1 De G. & J. 
Jr. 206, 33 Reprint 79; Brown v.|in execution of power see Wills [40/114, 5S EngCh 90, 44 Reprint 666; 


Higgs, 8 Ves. Jr. 561, 82 Reprint 473; | Cye 1837). 
Bull v. Vardy, 1 Ves. Jr. 270, 30 Re- 26. Sheehy v. 


Wilson v. Piggott, 2 Ves. Jr. 351, 30 


Nugent, [1915] 1 Ir.] Reprint 668; Re McLachlin, 29 - 


print 3388. 42. OntWN 489, 30 OntWN 214. See 
See also Moore v. Barnard, 75 Colo. [a] Members of class to whom the }also Hawkins vy. Blake, 108 U. S. 


395, 226 P 134 (apparently recogniz- | subject matter of < 


power is limited | 422, 2 SCt 804, 27 L. ed. 775 (hold- 


ing the rule). in default of its execution must be |ing that, where the grantor of cer- 

“It is an immutable rule that_a]|ascertained at the time the power was |tain real estate Has charged it 
nonexecution shall never be aided.” | created, because it was at that time | with a fund to be held by the gran- 
Sugden Powers p 392 [quot Hammett | that the estates vested. Sheehy y. | tee in trust for such uses as she may 


v. Markham, 128 Miss. 39, 46, 90 S| Nugent, [1915] 1 Ir. 42. appoint, and she fails to appoint a 
48]. ; 27. U. S—Fontain v. Ravenel, 17 | portion of the fund, the land does not, 
Compelling execution see supra § | How. 369, 15 L. ed. S80. on her death, become freed from the 


D. C—Dinwiddie 


23. Holmes v. Coghill, 12 Ves. Jr. | App. $10, 
206, 33 Reprint 79. Ill. 
Rights of creditors of donee of | 458, 139 NE 922. 


general power of appointment in case Ind.—Johnson vy. 
of nonexecution see supra § 90. 215, 142 NE 877. 


24. Duration and termination of Ky.—Thompson v. 


Bradford v. 


v. Metzger, 45] charge of the unappointed remnant, 
but the balance of the fund falls in- 


Andrew, 308 Ill. |/to her estate and passes under her 


will as a part of the personalty). 


Snyder, 82 Ind. A. {a] Partially unexecuted power to 


reveke grant and appoint to new 
Vanee, 1 Mette. | wses.—Where the grantor in a deed 


power see supra §§ 24-32. 669. reserved power to revoke the grant 
25. Mass.—Krause y. Klucken, 135 I v. Gambrill, 71 Md. }and appoint to other uses, his execu- 
Mass. 482. 30, 18 A 43; Conner v. Waring, 52/|tion of a mortgage on the property 
Mo. — Coleman v. Haworth, 8 SW | Ma. 724. amounted to a revocation only to the 
(2a) 931. N. J—Farnum sv. Pennsylvania extent of the mortgage, and only a 


N. J.—Leaming v. Huffman, 96 N.| Co. for Ins. on Lives, etc., 87 N. J.|pro tanto exercise of the power to 
J. Eq. 249, 124 A 704. so w- | Ha. 108, 99 A 14d [att 87 N. J. Eq. 652 | appoint, and the remaining interest 
N. Y.—Livingston v. Murray, 68 N. mem, so A 1053 mem]. in the subject matter of the deed re- 


Y. 485 [mod 4 Hun 619, 67 Barb. 214]. 


Eng.—Richardson vy. Harrison, 16 wl. 234, 22 NE 367, 15 AmSR 400; | Continental Nat. Bank v. McCampbell, 


Qy_By D738) sinere Natt, 37 Chy Dols ackson v. Potter, 
biwes Injre  Curteis, L. ReAs Wg. 217; N. C.—Bond v. 


Bristow v. Skirrow, L. R. 10 Eq. 1; pia ticoe v. Battle, 
Dunn's Est., 3 
v. Jeffries, 128 


Armitage v. Armitage, L. R. 3 Ea. Pa. 
343; Lambert v. Thwaites, L. R. 2 S. C.—Piegler 
Eq. 151; Valentine v. Fitzsimons, | 254, 121 SE 783. 


Greenland vy. Waddell, 116 | mained the property of the grantees. 
4 Wend. 672. 184 Ky. 658, 213 SW 193. To same 
‘Moore, 90 N. C. 239; | effect McCampbell v. McCampbell, 

21 N. GU 213. 198 Ky. 816, 250 SW 122. 


13 Phila. 5 29. Cambridge v. Rous, 25 Beay. 
S. GC. ] 574,53 Reprint 756. 


Life estate with power of disposi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 161] 


equally among the members of the designated class ;?° 
and if the class in such case consists of only one mem- 
ber at the time the power terminates, the whole of 
the subject matter passes to him.* 


power has been partially executed 


ment of a share to one of the objects thereof, and re- 
mains unexeeuted as to the other objects and the bal- 


*POX. 


prefix, means ea 


“syphilis. 


P. P. A. As added to an agent’s signature an ab- 
breviation which may be construed as meaning “per 


power attorney.’ 


P. P.I. In insurance, letters standing for “policy 


proof of interest,”® and denoting a 


this country a legal, form of policy, which amounts 


to an agreement that “in the event 
tion creating fee see Deeds § 280; 
Estates 69; Wills [40 Cyc 1580, 1629]. 

30. Ala.—Adams v. Mason, 85 Ala. 
452, 5. S$ 7219. 
eg po tnine v. Turner, 34 Ark. 

Cal.—O’Neil v. Ross, (A.) 277 P 

Til.— Wetmore v. Henry, 259 Ill. 80, 
102 NE 189, AnnCas1914C 247. 

Ky.—McGaughey v. Henry, 15 B. 
Mon. 383. 

Miss.—Gorin v. Gordon, 38 Miss. 

Nebr.—Loosi Te eet Boog Loosing, 85 
ere 66, 122 NW 707, 25 LRANS 

0. 

N. J.—Micheau v. Crawford, 8 N. J. 
790: Ryanev.-Daly, 99, N. Js Eq. 585, 
134 A 546 [aff 101 N. J. Eq. 305 mem, 
306 mem, 137 A 918 mem]. 

N. Y.—-Smith v. Floyd, 140 N. Y. 
337, 35 NE 606; Matter of Lawler, 
“215 App. Div. 506,.213 NYS-723. [aff 
123 Misc. 72. 205 NYS 2711; Dominick 
v. Sayre, 5 N. Y. Super. 555; Water- 
man v. New York L. Ins., 'etc., Co. 
119 Mise. 65, 195 NYS 881 [aff 204 
App. Div. 12. 197 NYS 438 (aff 237 N. 
Y. 293, 142 NE 668)]. 

Oh.—Millikin v. Welliver, 37 Oh. 
St. 460. 

S. C.—Withers v. Yeadon, 18 S. C. 
Eq. 32 

Tenn.—Cruse v. McKee, 2 Head 1, 
73 AmD 186; Cathey v. Cathey, 9 
Humphr. 470, 49 AmD 714. 

Va.—Browning v. Blue Grass Hard- 
ware Co., 149 SE 497. 

Wis.—Derse v. Derse, 103 Wis. 113, 
719 NW 44; Jones v. Roberts, 84 Wis. 
465, 54 NW 917. 

Eng.—Butler v. Gray, L. R. 5 Ch. 
26; In re Llewellyn, [1921] 2 Ch. 281; 
In re Hughes, [1921] 2 Ch. 208; Wil- 
son v. Duguid, 24 Ch. D. 244; In re 
Jackson, 13 Ch. D. 189; Tweedale v. 
Tweedale, 7 Ch. D. 633; In re Jef- 
ferys, L. R. 14 Eq. 136; In re Phene, 
L. R. 5 Eq. 346; Musprat v. Gordon, 
Anstr. 34, 145 Reprint 791; Bellasis 
v. Uthwatt, 1 Atk. 427, 26 Reprint 
271; Reid v. Reid, 25 Beav. 469, 53 
Reprint 716; Woodcock v. Renneck, 
4 Beav. 190, 49 Reprint 311. [aff 1 
Phil. 72, 19 EngCh 72, 41 Reprint 
558]; Witts v. Boddington, 3 Bro. Ch. 
95, 29 Reprint 428; Hockley v. Maw- 
bey, 3 Bro. Ch. 82, 29 Reprint 420, 1 
Ves, Jr. 150, 30 Reprint PAN White 
v. Wilson, 1 Drew. 298, 61 "Reprint 
466; Re Eddowes, 1 Dr. & Sm. 395, 62 
Reprint 430; Kennedy v. Kingston, 2 
Jae. &i W: 431, 37 Reprint 692; Re 
White, Johns. 656, 70 Reprint 582; 
Salusbury Vv. Denton, 3 Jur. N. S. 740; 
Falkner v. Wynford, 9 Jur. 1006; 
Stolworthy v. Sancroft, 10 Jur. N. S. 
7162; Izod v. Izod, 9 Jur. N. S: 1216; 
In re Susanni, 47 Ch, 65; Penny 
‘vy. Turner, 2 Phil. 493, 22 EngCh 493, 
Al Reprint 1034 [aff 15 Sim. 368, 38 
EngCh 3868, 60 Reprint 661]; Walsh 
Vv. Wallinger, 2 ARUSSS e&) MAS) Ld 


*By WILLIAM QUINBY DE FUNIAK (Pox—Principal inclusive except the Spanish words and phrases), 


In its common acceptation, without any 


POWERS—PRACTICABLE 


Where such a 
by the appoint- 


[49 C.J.] 1309 


ance of the property, it has been held that the one 
to whom an appointment has been made can receive 
a share of the residue only by bringing into hotchpot 
the portion appointed to him;?? but there is authority 
for the contrary rule,** except where a hotchpot 
clause is contained in the instrument creating the 
power®* or the instrument of execution.?> 


shall be recognized without further proof to have had 


the interest named in the policy in the subject mat- 


ter insured.°® 


PRACTICA. 


In the Spanish law, procedure® 


which must conform to law. 


familiar, and in | lexicographers, 


of loss” insured ! same meaning.’° 
EngCh 78, 39 Reprint 324, Taml. 425, 
12 HngCh 425, 48 Reprint 169; Brown 
v. Pocock. 6 Sim. 257, 9 EngCh 257, 58 
Reprint 590; Bielefield v. Record, 2 

im. 354, 2 EngCh 354, 57 Reprint 
SZ Tones: vo. Dorine 16 "Simeone 9 
EngCh 255, 58 Reprint 589: Morgan 
v. Surman, 1 Taunt. 289, 127 Reprint 
844; Davy v. Hooper, 2 Vern. Ch. 
665, 23 Reprint 1032; Marlborough v. 
Godolphin, 2 Ves. 61, 28 Reprint 41; 
Maddison v. Andrew, 1 Ves. 59, 27 
Reprint 889; Longmore v. Broom, 7 
Ves. Jr. 124, 32 Reprint 51; Reade v. 
Reade. 5 Ves. Jr. 744, 31 Reprint 836; 
In re Main, 15 Wkly. Rep. 216; Fow- 
ler ve Hunter. 3 VY. & J. °506; 148 Re- 
print 1279. See also Richardson v. 
Harrison, 16 Q. B. D. 85 (recognizing 
the rule, but holding it inapplicable 
where an express limitation over in 
default of appointment was made by 
the donor of the power); In re Kier- 
an, [1916] 1 Ir. 289 (where the same 
rule was applied under an exclusive 
power); Carberry v. McCarthy, L. R. 
7 Ir. 328 (where any implied gift was 
held to be negatived by a recital). 
Compare In re Weekes, [1897] 1 Ch. 
289, (holding that, where the donee 
of a power to appoint among certain 
objects does not appoint, and there is 
no gift over in default of apnpoint- 
ment, a gift will not be implied in 
favor of the objects unless the 
strument creating the power dis- 
closes an intention that they should 
take, that is, unless in fact, the pow- 
er is in the nature of a trust with a 
power of selection only in the donee). 
But see In re Combe, [1925] 1 Ch. 
210; Matter of Clibborn, [1921] 1 Ir. 
93 (both holding that there must be 
something in the instrument creat- 
ing the power from which the inten- 
tion that the objects shall take in de- 
fault of appointment can be gathered, 
and that in the absence thereof no 
such gift will be implied); Crossling 
vz ‘Grossling}s (2. CoxiiCh. 396, 30 Re- 
print 183 (failing to apply the rule, 
and holding that the property de- 
scended to the heir at law). 

31. Hooper v. Hooper, 203 Mass. 
50, 89 NE 161. 

32. Knight v. Yarbrough, Gilm. 
(21 Va.) 27. Compare Deveaux v. 
Barnwell, 1S. C. Eq. 497, 498 (where 
it was held that the appointee who 
had received her share ‘“‘may take her 
choice, but to take both+[the share 
appointed and a share of the residue] 
would be highly unwarrantable’’). 

{a] Reason for rule.—When the 
donee of the power, to whom the dis- 
crimination as to the quantity of the 
respective shares is confided, fails to 
make the division, the court must 
adopt equality as the rule, and it 
would be a departure from this rule 
to divide the residue among all the 
objects, especially as the donee may 
not ‘have intended the inequality 


PRACTICABLE.§® 
having a number of meanings,?® 
and frequently used in statutes, not always with the 


A term, as defined by the 


It has been defined as admitting of 


which would thus be _ produced. 
a v. Yatbrough, Gilm. (21 Va.) 


33.. )in re; Jack, [1899], 1 .Ch. 3445 
Insre Kerr, <4ChxD. 600% + Closely 
Coote, L. R. 7 Ir. 564; Wombwell v. 
Hanrott, 14 Beav. 143, 51 Reprint 241; 
Alloway v. Alloway, 2 C. & L. 517, 4 
Drie & aware eos Os Walmsley v. 
Vaughan, 1 De G. & J. 114, 58 EngCh 
90, 44 Reprint 666; In re Alfreton, 
S2e a Chen oe 


34 In re Kelly, [1910] 1 Ch.-78; 
Hutchinson v. Tottenham, [1898] 1 
Ir. 403 [Laff [1899] 1 Ir. 344]; Brockle- 


hurst v. Flint. 16 Beav. 100, 51 Re- 


print 715; Rucker v. Scholefield, 1 
Hem. & M. 36, 71 Reprint 16. 
35. Warde v. Firmin, 11 Sim. 235, 


384 EngCh 235, 59 Reprint 864. 

1. Swindell v. tee ag 51 W. Va. 
381, 384, 41 SE 11 

2. Mt. Morris Bonk ys oar 169 
Mass. 519, 522, 48 NE 5 

“Per” see 48 C. J. p 306. 

Bowes, of attorney see Agency §§ 

3. Hall v. Jefferson Ins. Co., 279 
Fed. 892, 893. 

4 Hall v. Jefferson Ins. Co., supra. 

5. Hall v. Jefferson Ins. Co., supra. 

“Interest policy” generally ’see In- 
surance § 179 note 74; Marine Insur- 
ance § 38. 

6. Escriche Diccionario. 

7. Spanish Civ. Code art 5; 
ippine Civ. Code art 5. 

8 See Practicably post; 
post; Practically post. 

9. State v. Stevens County Super. 
Ct., 131 Wash. 20, 228 P-842, 844. 

ert is impossible to give a defini- 
tion of the word which would apply 
to all cases. Hach case will be gov- 
erned by its own circumstances,”*® 
Reedy v. Smith, 42 Cal. 245, 251 [quot 
Walbridge v. Brooklyn Trust Cortnets. 
App. Div. 502, 508, 128 NYS 686]. 

10. State v. Stevens County Super. 
Ct., 131 Wash. 20, 26, 228 P 842 (“the 
courts in construing it have given it 
that meaning indicated by the gener- 
al text of the act in which it is found 
and the evident purposes the legisla- 
ture had in view’’). 

[a] Examples.—(1) Thus it may 
apply to a question of financial abil- 
ity rather than be taken in the sense 
of physical practicability, and the 
definitions “capable of being effect- 
ed,” ‘‘possible of performance,” and 
“feasible,” are too narrow a con- 
struction. State v. Kuykendall, 128 
Wash. 88, 93, 222 P 211. See Pitts- 
burgh, ete., R. Co. v. Indianapolis, 
ete Tract, Co; 69 Inds 63407 Oewenod: 
NE 487. (2) AS meaning commerci- 
ally practicable, as distinguished 
from physically or mechanically 
practicable see Edgar v. Grocers’ 
Wholesale Co., 1 F. (2d) 219, 221; 
The Benton, 51 Fed. 302, 303; U.S. v. 
Wise, 7 Fed. 190, 192. 


Phil- 


Practical 


1310 [49 C.J] 


use;!1 capable of being done or accomplished with 
available means or resources ;+? capable of being per- 
formed or effected ;1° capable of being put into prac- 
tice, done, or accomplished ;1* feasible;!*> passable ;!° 
possible of accomplishment;!* possible of execution 
or performance;'® possible of reasonable perform- 
ance;+® that which can be put into practice;?° that 
which is performable; feasible, possible;?t that which 
may be done,?” practiced, or accomplished;?* that 
which may be practiced or performed.?* It is a 
synonym of “practical.”?> It may or may not be a 
synonym of “possible,” depending on the cireum- 
stances.?° / 

Phrases: “As far as practicable,”?7 
practicable,”*® “as nearly as practicable, 
as practicable,’”*° “as speedily as practicable, 
“both possible and practicable,’”’®? ‘1f practicable,”** 
“in all cases where it is practicable,’** “reasonable 


“as near as 


oe aSssOOn 
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PRACTICABLE— PRACTICAL DIP 


and practicable,”’?? “so far as practicable,”** “the 
earliest practicable moment,”*®® “wherever it is prac- 
ticable to do so0;”*° also, “with all practicable 
speed.’’4t 

PRACTICABLY.*? An adverb meaning in a prac- 
ticable manner.*? 

PRACTICAL.*4  Feasible;*5 
practicable;** reasonable.*® 

Practical fender.*® As used in a statute, a fender 
fit and proper, or efficient, for the use for which it is 
intended, that is, to protect the hfe and limb of 
human beings and animals.°°? 

Other phrases: “Practical architect and sanitary 
engineer,’”’®! “practical destruction of the building,”’>? 
“practical diffieulty,”’°? “practical improvement of 
the navigation,’* “practical railroad operatives,”®® 
“practical subdivision” [of electric light] ;°*® also, 
“practical use.”>7 


fit for doing;*é 


and practicable,”*® “reasonably practicable,”’®® “safe 


11. Webster D. [quot Mayo. v. 
Thigpen, 107 N. C. 63, 11 SE 1052). 
12. Benjamin v. Metropolitan St. 
Ri Co.; 245) Mo. 598;-151 SW 91; 96: 
13. Walbridge v. Brooklyn Trust 
ae 143 App. Div. 502, 128 NYS 686, 
690 


14. Webster New Int. D. [quot 
Beck v. Shawnee County, 105 Kan. 
325, 182 P 397, 4023. Joynes v. Penn- 
ace, Re Coly234 Pasozwnee Aue ls: 
3 : 

15. Webster New Int. D. [quot 
ots v. Pennsylvania R. Co.,. su- 
pra Rizer v. Peo., 18 Colo. A. 40, 
69 Reais: 316; Wheeling, etc., R. Co. 
v. Toledo 'R., ete., Co., 14 Oh: Cir, Ct. 
Neomozies23) sonOnrCir. (Ct.1303.0 see 
Wilcox v. Supreme Council R. A., 66 
Misc. 253, 123 NYS 83, 86. 

“Feasible” see 25 C. J. DB: 61%. 

16. Webster D. [quot Mayo v. 
Thigpen, 107 N. C. 63, 65, 11 SH 1052]. 

17. Wheeling, etc., 1, Co. v. To- 
Yedor Re ete) Co.,.14 Oh, Cix. Cte N.S: 
S2leioes, of On. Cir, ‘Cr. pd0e. 

18. Standard D. [quot Peo. v. Er- 
rant, 229 Ill. 56, 66, 82 NE 271; Sta- 
ley v. Enfield Tp. Highway Comrs., 
214 Til. A. 403, 410]. 

19. English L. D. [quot Pitts- 
burgh, etce., R. Co. v. Indianapolis, 
etc., Tract. Co., 169 Ind. 634, 637, 81 
NE 487] 

[a] Does not mean use of every 
human means to accomplish the work 
under a contract. Reedy v. Smith, 42 
Calin 245," 2511. 

[b] In statute regulating carrying 
of certain dangerous substances on 
board vessels carrying passengers it 
means “commercially practicable,” as 
distinguished from “physically or 
mechanically practicable.’’ The Ben- 
ton, 51 Fed. 302, 303; U.S. v. Wise, 
7 Fed. 190, 192. 

20. Standard D. [quot Peo. v. Er- 
rant, 229 Ill. 56, 66, 82 NE 271; Sta- 
ley v. Enfield Tp. Highway Comrs., 
214 Ill. A. 403, 410]. 

21. Streeter v. Streeter, 43 Ill. 155, 
165 [quot Peo. v. Errant, 229 Ill. 56, 
82 NE 271, 274; Staley v. Enfield Tp. 
Highway Comrs., 214 Ill. A. 403, 410; 
Walbridge v. Brooklyn Trust Co., 143 
App. Div. 502, 128 NYS 686, 687}. 

22. See Akron, etc., R. Co. v. San- 
dusky, etec., /Hlectric KR. Co., 20 Oh, 
GiIPA CEA ING. 4035 5411.03 20h; Cir, Ct. 
608. 

23. Streeter v. Streeter, 43 Il]. 155, 
165 [quot Peo. v. Errant, 229 Ill. 56, 
82 NE 271, 274; Staley v. Enfield Tp. 
Highway Comrs., 214 Ill. A. 403, 410; 
Walbridge v. Brooklyn Trust Co., 143 
App. Div. 502, 128 NYS 686, 690]. 

24. Webster New Int. D. [quot 
Staley v. Enfield Tp. Highway Comrs., 
214 Ill. A. 4038, 410; Joynes v. Penn- 
sylvania R. Co., 234 Pa. 321, 83 A 318, 


320]. 
25. Webster New Int. D. [quot 
Joynes v. Pennsylvania R. Co., su- 


pra]; Moore v. Wilder, 66 Vt. 33, 36, 
28, A 1320; 320% 

“Practical” see post. 

26. See Possible ante. 


[a] Instruction that the word 
meant “that which can jbe accom- 
plished, by ‘human means” held er- 


roneous see .Reedy v. Smith, 42 Cal. 
245,251. 

27. See London County Council v. 
Great HMastern R. Co., [1906] 2 K. B. 
312, 318 (construing a statute provid- 
ing for the construction of engines 
on the principle of consuming, as far 
as practicable, their own smoke). 

28. See Near 45 C. J. p 578 note 81. 

29. See As § 2 note 48 [ce]. 

30. Reedy v. Smith, 42 Cal. 245, 
251; Rizer v. Peo., 18 Colo. A. 40, 43, 
69 P 315; Williams v. Rittenhouse, 
etc., Co., 198 Ill. 602, 609, 64 NE 995; 
U. S. v. Vicentillo, 19 Philippine 118, 
119° - Ford vy. Ford, 70 Wis, £9,749, 33 
NW 188, 5 AmSR 117; Duncan v. Top- 
ham, 8° C. B. 225;5°230,"65. HCL 225; 
137 Reprint 495 (practically synony- 
mous with ‘‘speedily’) [quot Wal- 
bridge v. Brooklyn Trust Co., 143 
App. Div. 502, 128 NYS 686, 687]. 

31. State v. Springfield School Di- 
rectors, 74 Mo. 21, 23 

32. Illinois Car, etc., Co. v. Brown, 
67 Ind. A. 315, 116 N 

33. Wilcox v. Supreme Council R. 
A., 66 Mise. 253, 123 NS 83, 86 (as not 
necessarily meaning ‘possible of 
execution”). 

34. Peo. v. Errant, 229 Ill. 56, 67, 
82 NE 271. 

35. Wheeling, etc., R. Co. v. Tole- 
doy BR: eters Cone Oh Gir sCtreNaus: 
321, 322, 33 Oh. Cir. 'Ct. 303: And see 
Akron, etc., R. Co. v. Sandusky, etc., 
Electric R. Co., 20 Oh. Cir. ae N.S 
408, 410, 32 Oh. Cir. Ct. 60 

fal “Reasonably Spactianbie’ dis- 
tinguished.—Wheeling, etec., R. Co. v. 
Toledo R., etc., Co., 14 Oh. Cir. Ct. N 
Su 32138245 33° OhiCirs Cties03t 

36. In re Atlantic Highlands, etc., 
R. Co., (N. J. Ch.) 35 A 387, 388. See 
Benjamin v. Metropolitan St. R. Co., 
245 Mo. 598, 151 SW 91, 96. 

[a] “Reasonable and practicable” 
distinguished.— Wheeling, etc., R. Co. 
v. Toledo R., etc., Co., 14 Oh. Cir. Ct. 
Ne Si isedyo24 moonOm  Oilm Oto o0n. 

37. Lovitt v. The Calvin Austin, 9 
Can. Exch. 160, 184 (as meaning with- 
out danger). 

38. Mulligan v. Seattle, 42 Wash. 
264, 267, 84 P 721. 

39. Norton v. Gleason, 61 Vt. 474, 
479, 18 A 45. 

40. Illinois Car, ete., Co. v. Brown, 
67 Ind. A. 315, 116 NE 4, 7. 

41. Nichols v. Lele OUR lye ayy Biel (OR, 8% 
322, (ose 

42. See Practicable ante; 
cal post; Practically post. 
atdeo Streeter v. Streeter, 43 Ill. 155, 

{a] “Immediately” not 
mous.—Streeter v. Streeter, 


Practi- 


synony- 
43 Tl. 
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155, 165 [quot Walbridge v. Brooklyn 
Trust Co., 143 App. Div. 502, 128 NYS 
686, 690]. See also 31 C. J. p 247. 

44. Practical: 

CHEN ane os see Constitutional Law 
Location of boundaries see Bound- 

aries §§ 192-195. 

45. Moore v. Wilder, 66 Vt. 33, 36, 
28 A. 320, 321. 

“Feasible” see 25 C. J. p 677. 

46. Webster New Int. D. [quot 
Hanes v. Southern Public Utilities 
Co., 191 N. C. 13, 131 SE 402, 406]. 

47. See Practicable ante. 

48. Moore v. Wilder, 66 Vt. 33, 36, 
28 A 320, 321. 

“Reasonable” see [33 Cyc 1560]. 

49. “Fender” see 25 C. J. p 1045. 

50. Hanes v. Southern Public Util- 
ities Co., 191 N. C. 13, 131 SE 402, 406; 
Smith v. Charlotte Electric R. Co., : 
173 N. C. 489, 92 SE 382, 383. 

[a] “Practical fenders in front of 
all passenger cars.”’—Ingle v. Ashe- 
ville Power, etc., Co., 172 N. C. 751, 
753, 90 SE 953. 

51. State v. Starkey, 49 Minn. 503, 
507, 52 NW 24 (as used in an ordi- 
nance, meant a person having a pro- 
fessional knowledge of architecture 
and a practical experience in super- 
intending the construction of vari- 
ous kinds of buildings, including 
plumbing and drainage). 

“Architect” see Architects § 1. 

52. Hazard Bank, etc., Co. v. Haz- 
ard Mercantile Co., 220 Ky. 165, 294 
SW 1034, 1035. 

“Destruction” see 18 C. J. p 975. 

53. Prusik v. Boston Bldg. Dept. 
Bd. of App., 262 Mass. 451, 160 NE 
312, 314, 

[a] “Practical difficulties or un- 
necessary hardships.’’—Revorg Real- 
ty Co. v. Walsh, 225 App. Div. 774, 
232 NYS 141, 142; Peo. v. Walsh, 212 
App. Div. 635, 640, 209 NYS 454; 
Peo. v. Walsh, 131 Misc. 581, 227 NYS 
570, 573; Pounds v. Walsh, 129 Misc. 
676, 223 NYS 459, 463. 

“Difficulty” see 18 C. J. p 1037. 

54. Bigham Bros. v. Port Arthur 
Canal, ore Co., (Tex. Civ. A.) 91 SW 


848, i 
55. Loftus v, Metropolitan St. R. 
Co., 220 Mo. 470, 479, 119 SW 942. 

“Operative” see 46 Chi de ep Dae 

56. Edison Electric Light Co. v. 
U. S. Electric Lighting Co., 47 Fed. 
454, 455 (“a distribution and division 
of the current and its conversion in- 
to lights comparable with those of 
ordinary gas jets, on a scale and un- 
der conditions of convenience and 
economy adequate to a system of il- 
lumination for domestic purposes, in 
villages and cities, analogous to that 
of gas’’). 

57. Rice v. Gartkors 34 Wis. 453, 
467, 17 AmR 4 . 

“Use” see as “Cye 845]. 

58. See Mines and Minerals § 28 
text and notes 75, 76. 


oe — 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PRACTICALLY—PRACTICE 


PRACTICALLY.*® 
very nearly.®? 

Phrases: “Practically a confirmation of,’®* “prac- 
tically ceased,’*®4* “practically . . tite Lor or 
used as,”5> “practically impossible,’”’®® “practically 
incompatible,”®* “practically indispensable,”** “prae- 
tically settles;’’®* also, “practically useless.”?° 

PRACTICAL MECHANIC." 

PRACTICANTE. In Spanish law, one exercising 
the profession of a minor surgeon.’? 

PRACTICH.*? [{§ 1] A. As a Noun—1. In Gen- 
eral—a. In the Singular. A word, the meaning of 
which varies widely and depends very much on the 
connection in which it is used.**4 It may mean the 
application of science or knowledge to the wants of 
men in the recurring incidents of life, as, in the prac- 
tice of law or medicine;*® the exercise of any pro- 
fession,’® as the practice of medicine or law;** pro- 
fessional business.‘® Or it may mean action; 379 ac- 
tual performance or application of knowledge, dis- 
tinguished from theory, profession, ete., especially 


Essentially ;°° reasonably ;*4 


59. See Practicably ante. And 
see Practicable ante; Practical ante. 
60. See Essentially 21 C. J. p 898 77. 


ercise of such profession.” 
Hoffman, 5 Pa. Co. 
Webster D. 
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such actual performance habitually engaged in;®° 


custom ;*! deed;8? exercise ;°* frequently. repeated or 
customary action;** habit;®® habitual perform- 
ance;*° operation;** performance®® or execution as 
opposed to speculation or theory;®® proceeding ;°° 
process of accomplishing or carrying out;°! regular 
conduct ;°? a succession of acts of a similar kind ;°* 
usage;°* also, artifice, treachery, a plot, a strata- 
gem.°® It does not denote a few isolated acts, but 
implies an occupation (or performance) that is con- 
tinuing.®* But where a statutory usage indicates 


that it applies to a single act, the dictionary defini- 


tion or common usage of the word as meaning a con- 
tinued and habitual performance of acts cannot be 
taken into account.°* 

Phrases: “Actual practice,’®* “any other prac- 
tice,”®® “daily practice,”! “enter upon the practice of 
surgery,” “ordinary course of practice,”? “or prac- 
tice,”* “practice and good-will,”® “practice of nurs- 
ing,”® “practice of the church,”’ “practice of wearing 
concealed weapons;”’® also, “regulation or practice.”® 


Gaul v. 92. See Keatley v. Grand Frater- 
355. nity, 25 Del. 267, 78 A 874, 875. ; 
[quot Marker v. 93. Webster 'D. [quot Marker v. 


note 67. 

61. Beeler v. Peo., 58 Colo. 451, 
146 P 762, 765. 

“Reasonably” see [33 Cyc 1568]. 

62. Meivre v. Steine, 5 Sask. L. 
PM 337, 2 DomLR 106, 21 WestLR 


63. Meivre v. Steine, supra. 

64. Moseley-Comstock Realty Co., 
Inc. v. McClelland, (Mo. A.) 294 SW 
103, 106. 

“Cease” see 11 C. J. p 45. 

65. U.S. v. Lorsch, 8 Cust. A. 109, 
111 (in no sense implies or requires 
chief use). 

66. See Impossible 31 C. J. p 258 


note 47 [a]. 
5S (Goto 451; 


67. Beeler v. Peo., 
146 P 762, 765. 
“Incompatible” see 31 C. J. p 403. 


. 68. Menasha Woodenware Co. v. 
State R. Commn., 167 Wis. 19, 166 
NW 435, 439. 


“Indispensable” see 31 C. J. p 885. 

69. Ellis v. Brooks, 101 Tex. 591, 
102 SW 94, 95, 103 SW 1196. 

70. Matter of Trask, 45 Misc. 244, 
92 NYS 156, 157. 

“Useless” see [39 Cyc 872]. 

71. See Mechanic 40 C. J. p 20 text 
and note 29. 

72. Peo. v. Fajardo, 16 Porto Rico 
760, 762. See generally Physicians 
and Surgeons 48 C. J. p 1058. 

[a] Not entitled to practice den- 
tistry.—(1) Under the Royal Order of 
Spain, of Oct. 6, 1877, the title of 
“practicante” did’ not enable the per- 
son bearing it to practice the art of 
dentistry. Peo. v. Fajardo, 16 Porto 
Rico 760, 762, 763. (2) ‘A statute 
which forbids dental work or sur- 
gery by any except licensed physi- 
cians and surgeons thereby excludes 
a practicante, a minor surgeon not 
being a surgeon or entitled to prac- 
tice ‘‘surgery,’ as the term is gener- 
ally used among professional men. 
Peo. v. Fajardo, supra. 

“Surgeon” see Physicians and Sur- 
geons § 2. 


73. “Malpractice” see 38 C. J. p 
519; Physicians and Surgeons § 100 
et seq. - 

74. See Baltimore, etc., 

WeiS), 270-05 S.° 291; 299, 48 Rect ° 520, 


522, 72 L. ed. 885. 

75. Webster D. [quot Peo. v. Blue 
Mountain Joe, 129 Ill. 370, 377, 21 NE 
9237: 

{a] Similar definition.—‘Applica- 
tion of science to the wants of men.” 
Webster D. [quot Marker v. Cleve- 
petty 212 Mo. A. 467, 472, 252 SW 95, 

6]. 
76. Webster D. 
Cleveland, supra]. 

[a] Similar definition When ap- 
plied to a profession, ‘‘the use or ex- 


[quot Marker v. 


ean rt 212 Mo. A. 467, 252 SW 95, 


] 

78. Webster D. [quot Marker v. 
Cleveland, supra]. 

79. Century: DA i[quot WerSh ver A 


Lot of Silk, 4 Hawaii Fed. 113, 125]; 
Webster New Int. D. [quot Columbia 
L. Ins. Co. v. Tousey, 152 Ky. 447, 
153 SW _ 767, 769]. 


80. Webster New Int. D. [quot 
ah etn L. Ins. Co. v. Tousey, su- 
pra 

81. Webster New Int. D. [quot 


Columbia L. Ins. Co. v. Tousey, su- 
pra]; Webster D. [quot Marker v. 
Cleveland, 212 Mo. A. 467, 252 SW 95, 
96]; U. S. Shipping Bd. Emergency 
Fleet Corp. v. Levensaler, 53 App. 
(D. C:) 322, 290 Fed:.297, 300; State 
v. Keet, 269 Mo. 206, 190 SW 573, 574, 
LRAI917C 60. 
; ponstom: see Customs and Usages 
82. Webster New Int. D. [quot Co- 
lumbia L. Ins. Co. v. Tousey, 152 Ky. 
447, 153 SW 767, 769]. 


“Deed” see Deeds § 1 text and 
note 1. 
83. Century D. [quot U.S. v. A Lot 


of Silk, 4 Hawaii Fed. 113, 125]. 
84. Webster D. [quot Marker v. 
Cleveland, 212 Mo. A. 467, 252 SW 95, 


96]. 
[a] Similar definitions.—(1) ‘Fre- 
quent, repeated, or customary ac- 


tion.”” Kaeseberg v. Ricker, 177 Ill. 
A. 527, 529. (2) “Often repeated or 
customary action.’’ Webster New 
Int. D. [quot Columbia L. Ins. Co. v. 
eat 152 Ky. 447, 452, 153 SW 767, 


J. 

85. Webster New Int. D. [quot 
Columbia L. Ins, Co. v. Tousey, su- 
pra]; Webster D. [quot Marker v. 
Cleveland, 212 Mo. A. 467, 252 SW 
Oe Ole Keatley v. Grand Fraternity, 
25 Del. 267, 78 A 874, 875. 

“Habit” see 29 C. J. p 199. 


86. Webster D. [quot Marker v. 
een a 212 Mo. A. 467, 252 SW 

87. Webster New Int. D. [quot 
Columbia L. Ins. Co. v. Tousey, 152 
Ky. 447, 153 SW 767, 769]. 

“Operation” see 46 GC. J. p 1113 


88;, -Century) D,, [quot U. S. v._A 
Lot of Silk, 4 Hawaii Fed. 113, 125]; 
Webster New Int. D. [quot Columbia 
L. Ins. Co. v. Tousey, 152 Ky. 447, 
153 SW 767, 769]. 

“Performance” see 48 C. J. Po 811. 

gs9. Century D. [auot U.S. A 
Lot of Silk, 4 Hawaii Fed. 113, 135). 

90. Webster New Int. D. [quot 
Columbia L. Ins. Co. v. Tousey, 152 
Ky. 447, 153 SW 767, 769]. 

“Proceeding” see [32 Cyc pels 

91. .Century D. [quot U. S. 

Lot of Silk, 4 Hawaii Fed. 1138, 135}, 


Cleveland, 212 Mo. A. 467, 252 SW 95, 
961; Kaeseberg v. Ricker, arr Li A. 
527, 529. 

“Practice results from a series of. 
acts.” Peo. v. Firth, 157 App. Div. 
492, 142 NYS 534, 635. 

[a] Commission of single act 
does not amount to or constitute 
“practice.” Kaeseberg v. Ricker, 177, 
Lily CAG DAE SOs 

94. Webster New Int. D. [quot 
Columbia L. Ins. Co. v. Tousey, 152 
Ky. 447, 153 SW 767, 769]; Webster 
D. [quot Marker v. Cleveland, 212 Mo. 
A. 467, 252 SW 95, 96]; U. S. Ship- 
ping Bd. Emergency Fleet Corp. v. 
Levensaler, 53 App. (D. C.) 322, 290 
Fed. 297, 300; Barrett v. Winnipeg, 
eye S. C. 374, 386 [rev [1892] AC 

oj. 

“Usage” see Customs and Usages 


2. 

95. (Century D. [quot Uy Si wv. A 
Lot of Silk, 4 Hawaii Fed. 113, 125]. 

96. Sanborn v. Weir, 95 Vt. 1, 112 


A 228, 231. 

[a] “Occasional, and even com- 
mon, assertions of right, do not nae’ 
such a ‘practice.’”  Francesconi 
Baltimore: etc., R. Co., 274 Fed. 687, 

97. Peo. v. Devinny, 227 N. Y. 397, 
404, 125 NE 548. 

[a] As used in statute against 
practice of dentistry by unlicensed 
persons, does not require that they 
shall have practiced habitually or 
frequently. State v. Ramsey, 31 N. 
D. 626, 154 NW 731, 734. 

98. Peo. v. La Barre, 193 Cal. 388, 
DID) Lae el Oe Gabe ais bine opposite 
of casual... or clandestine practice 
and carries with it the thought of ac- 
tive, open and notorious engagement 
in a business, vocation, or profes- 
sion’). 

“actual” see 1 C. J. p 1182. 

99. Wingfield v. South Carolina 
ins Sonne LAE S Ge 116, 144 SE 

1. Keatley v. Grand Fraternity, 
25 Del. 267, 78 A 874, 875. 

“Daily” see 17 C. hs p 696. 
ie Com. v. Pearce, 42 Pa. Co. 409, 

8s. See Ordinary 46 -C. J. p 1133 
note 72 [a]. 

4 Barrett v. Winnipeg, 19 Can. S. 
C. 374, 385 [rev [1892] A. C. 445, and 
tow ine at 7 Man. 273]. 

Ds Chev. Parker, LOUR. Te 21/95 
14 A 870, "872, 27 AmSR 733. 

6. Marker v. Cleveland, 212 Mo. A. 
467, 252 SW 95, 96. 

7. McRae v. McLeod, 26 Grant Ch. 
(Ont.) 255, 259. 

8. State v. Keet, 269 Mo. 206, 190 
SW 573, 574, LRAI917C 60. 


9. Francesconi v. Baltimore, etc., 
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[§ 2] b. In the Plural. 


R. ‘Co., 274 Fed. 687, 691. 
10. Kaeseberg v. Ricker, 
An527, 52:9. 
[a] Commission of single act does 
not amount to or constitute ‘“‘prac- 


IBA Get Oe 


tices.” Kaeseberg v. Ricker, 177 Ill. 
A. 527, 530. 
{b] “Dishonest practices.”—A 


power granted by a legislature to a 
board to revoke licenses for ‘“dis- 
honest practices’? does not give the 
power to revoke a license for a single 
dishonest act. Kaeseberg v. Ricker, 
AGT AC 527,529: 

{c] “Individual or joint classifi- 
cations, regulations, or practices.”— 
U. S. v. Pennsylvania R. Co., 242 U. 
S22 208.0228, 30 SCt95, 61 muned. 25uF. 

[d] Under act prohibiting certain 
“practices” contrary to public order 
and decency a single offense was held 
to be prohibited by the act as well as 
repeated offenses of the same kind. 
Ex p. Delaney, 43 Cal. 478, 480. 

11. Practice: 

In actions generally see Appeal and 
Hrror’3 C.-J.-p—'256; . Pleading 48 
Ci J.2D 13 SErialepssuCye 123384 and 
the particular titles. 

Rules of court as to see Courts §§ 

* 275-296. 

Statutory provisions relating to see 
Constitutional Law §§ 140, 142, 286— 
316, 375, 5838, 854, 864-872, 941-952. 
72.. Burrill L.\D. [quot State. v. 

Farnham, 114 Or. 32, 234 P 806, 840; 

In re McCormick, 72 Or. 608, 143 P 

915, 144 P 425, 427]; Currier v. Mi- 

halcik, 5 Alaska 251, 258 [quot Cyc]; 

Mahoning Valley R. Co. v. Santoro, 

SSOn Stes Doy L Lo NB 1905 19d an0t 


Cyc]; State v. Pavelich, (Wash.) 279 
PRIT02" 11038: 
[a] As used in statute—(1) A 


general term, covering modes of tri- 
al and review of judgments and 
transfers from one court to another. 
Peo. v. Cosmopolitan F. Ins. Co., 246 
Tll. 442, 92 NE 922, 924. (2) As hav- 
ing no reference to, or not including, 
costs see Jefferson County v. Reno, 


53 Colo. 217, 124 P 582, 583; Re Os- 
ler, 7 Ont. Pr. 80, 81. See also Matter 
of Cunningham, 87 Misc. 172, 173, 


5 OnIN Vocus in amy opinion, tire 
word ‘practice,’ as used in section 
2771, applies in regard to costs only 
to the formal requisites of the taxa- 
tion of costs, such as the time and 
manner of notice, the form of the af- 
fidavit required, etc., and does not 
refer to the substantial question of 
the amounts to be allowed as costs’’). 
(3) “Includes all steps to be taken in- 
eluding all orders, judgments, ap- 
peals, costs and executions.” Gar- 
rard v. Ashbrook Co., 222 Ill. A. 387, 
392 [cit Cyc]. (4) Includes the mode 
of serving mesne process, and the 
mode of executing final process; and 
also refers to the manner in which an 
attachment writ, or writ of fieri fa- 
cias, or an execution is to be levied. 


Wilson v. School Trustees, 138 Il. 
285, 27 NE 1108, 1104; Union Nat. 
Bank v. Byram, 131 Ill. 92, 22 NE 


842, 844. (5) Applies to and includes 
the time and mode of issuing and re- 


turning final process in ejectment 
suits. Wilson v. School Trustees, 
supra. (6) Includes the mode of serv- 


ing process. Petty v. Dock Contrac- 
tor Co., 283 Fed. 341, 344. (7) As in- 
eluding the mode or manner of re- 
moving causes to the appellate court 
by appeal or writ of error see Hoff- 
Maney. Paradis, Zoo lw Lilt 02 
NE 253; Lynn v. Lynn, 160 Il. 307, 


A succession of acts of a 
similar kind or in a like employment.'® 

[§ 3] 2. InLaw.!! The course of procedure in the 
courts,!2 which, in a general sense, includes plead- 
ings;!* the form, manner, and order in which pro- 
ceedings have been and are accustomed to be had;** 
the form, manner, and order of conducting and carry- 
ing on suits or prosecutions in the courts through 
their various stages, according to the principles of 


PRACTICE 


er and orderly 


43 NE 482, 484. (8) As including all 
matters of judicial procedure see 
Johnson v. Smith, 78 Vt. 145, 62 A 9, 
10, 2 LRANS 1000. (9) As broad 
enough to include special rules as to 
evidence see Com. v. Rosenblatt, 219 
Mass. 197, 198, 106 NE 852. See also 
Chicago v. Williams, 254 Ill. 360, 98 
NE 666; American Credit Indemn. 
Colrwe Yamer, 170) ily SA ss 005 sis 
(10) As not ineluding the mode and 
manner of taking depositions see 
Randall v. Venable, 17 Fed. 162, 164. 
(11) As not including appointment or 
change of judge see Bowlus v. Brierg 
87  inars9 15 3952 

[b] Taking of phonographic notes 
not included see Peo. v. Raymond, 186 
Ill. 407, 57 NE 1066, 1069. 

{c] “Procedure” distinguished.— 
(1) State v. Greenwald, 186 Ind. 321, 
116 NE 296, 297. (2) “‘Procedure is 
a broader term than practice, and 
includes rules of evidence.” Dis. 
op. in Chicago v. Williams, 254 I11. 
360, 367, 98 NE 666 [cit Cye]. (3) 
“Procedure’”’ see [32 Cye 405]. 

{d] Synonymous with procedure. 
—Morris v. Newark, 73 N. J. L. 268, 
270, 62 A 1005. See Poyser v. Mi- 
nors, 7 QO. BD. 329 t3340 Cs pracuice,: 
and ‘procedure,’ as applied to this 
subject, I take to be convertible 
terms’’),. 

Ls, Burrills LresD. (quot) Peo. 2 v. 
Central Pac. R. Co., 88 Cal. 393, 404, 
23 P 303; State v. Farnham, 114 Or. 
32, 234 P 806, 810; In re McCormick, 
72 Or. 608, 143 P 915, 144 P 425, 427]. 
See Bond v. Duntley Mfg. Co., 195 
Tll, A. 576, 577; Weil v. Federal L. 
Ins. Co., 182 Tll. A. 322,°331; Ameri- 
can Credit Indemn. Co. v. Yamer, 170 
TTA. 1350; 3542 

“Bouvier also says that the term 
‘practice’ may include pleading, but 
is usually employed as excluding both 


pleading and evidence.’ Dis. op. in 
Chicago v. Williams, 254 Ill. 360, 
367, 98 NE 666. 

[a] “Pleading” distinguished.— 
Allen v. Smillie, 1 AbbPr (N. Y.) 
354, 356; Atty.-Gen. v. Sillem, 10 H. 
L. Cas. 704, 768, 11 Reprint 1200, 10 


Jur. N. S. 446, 10 L. T. Rep. N. S. 434, 
4 New Rep. 29, 12 Wkly. Rep. 641. 
See also Pleading § 1. ) 

14. Currier v. Mihalcik, 5 Alaska 
251, 258 [quot Cyc]; Fellows v. Heer- 
mans, 13° AbbPrNS (N. Y.) 1, 8 [cit 
3 Daniel Ch. p 1950 and note]; Ma- 
honing Valley R. Co. v. Santoro, 93 


Crore Soll ZN Kip LO Oy eI fenot 
yc]. 
[a] Similar definition.—‘‘Practice 


relates to the form, manner and order 
in which legal proceedings are had 
and conducted.’ Dis. op. in Chicago 
has bleed 254 Ill. 360, 367, 98 NE 


15. Bouvier L. D. [quot Butler v. 
Young, 4 F. Cas. No. 2,245, 1 Flipp. 
276, 279; Peo. v. Raymond, 186 Ill. 


407, 415, 57 NE 1066; Fleischman vy. 
Walker, 91 Ill. 318, 321 (quot dis. op. 
in Chicago v. Williams, 254 Ill. 360, 
367, 98 NE 666); Bowlus v. Brier, 87 
Ind, 391, 395; Van Aken v. Coldren, 80 
Iowa 254, 258, 45 NW 8738; Loeb v. 
Loeb, 24 Okl. 384, 103 P 570, 572; 
State v. Farnham, 114 Or. 32, 234 P 
806, 810; In re McCormick, 72. Or. 
608, 148 P 915,144 P 425, 426; State 
Vv. Mraziers 3.6) Ore Lis sols oo eon Us 
Com; ‘Vv. SMayloy, 157) Seanez ol es2.06s 
Currier v. Mihalcik, 5 Alaska 251, 258 
[quot Cyc]; Mahoning Valley R. Co. 
v. Santoro, 93 Oh, St. 53, 112 NE 190, 


law, and the rules laid down by the respective 
courts;?® the law which regulates the formal steps 
in an action or other proceeding ;1° the mode of pro- 
ceeding by which a legal right is enforced,*’ as dis- 
tinguished from the law which gives or defines the 
right;18 the rules adopted by every court to facilitate 
the transactions of the business before it in a prop-; 


manner.?® Practice ineludes the 


formula by which jurisdiction is first asserted and’ 


191 [quot Cyc]. 

[a]. Similar but more comprehen- 
Sive definition is ‘‘the form and man- 
ner of conducting and carrying’ on 
suits, actions, or prosecutions at law 
or in equity, civil or criminal, 
through their various stages, from 
the commencement to final judgment 
and execution, according to the prin- 
‘ciples and rules laid down by the 
several Courts.” Wharton L. Lex. 
[quot Re Osler, 7 Ont. Pr. 80, 81]. 

[b] “Ail that relates to the man- 
ner and time in which a case shall be 
conducted and tried, from its incep- 
tion to final judgment and execution, 
is generally embraced under the title 
of practice.’ Wright v. State, 5 Ind. 
290, 294, 61 AmD 90; Loeb v. Loeb, 
24 Okl. 384, 103 P 570, 572. 

16. Rapalje & L. L. D. [quot Peo. 
v. Central. Pac. R: ‘Co.,.83 Cal. 393, 
404, 23 P 308; State v. Farnham, 114 
Or. 32, 234 P 806, 810; In re McCor- 
mick, 72 Or. 608, 143 P 915, 144 P 425, 
r427); Currier v. Mihalcik, 5 Alaska 
251, 258 [quot Cyc]; Hoffman v. Para- 
dis, 259 Ill. 111, 113, 102 NE 253 [cit 
Cyc]; Mahoning Valley R. Co. v. San- 
toro, 93 Oh. St. 538, 112 NE 190, 191 
[quot Cyc]. 

[a] Similar definitions.—(1) “It is 
that branch of the law which regu- 
lates the formal steps in an action 
or proceeding in court.’ Dis. op. in 
Chicago v. Williams, 254 Ill. 360, 367, 
98 NE 666. (2) “Practice regulates 
the course of procedure in courts.” 
Se v. Pavelich, (Wash.) 279 P 1102, 

[b] It deals with writs, summons- 
es, pleadings, affidavits, notices, mo- 
tions, petitions, orders, trials, judg- 
ments, appeals, costs, and executions. 
Rapalje & L. L. D. [quot Peo. vy. Cen= 
tral Pac. R. Co., 83 Cal. 393, 404, 23 
P 303; State v. Farnham, 114-Or. 32, 
234 P 806, 810; In re McCormick, 72 
Or. 608, 143 P 915, 144 P 425, 427]. 

17. Anderson L. D. [quot Bowar v. 
Chicago West Division R. Co., 136 
Til. 101, 106, 26 NE 702, 12 LRA 81]; 
Bouvier L. D. [quot Brenizer v. Nash- 
ville, ete.” R.,.Co. ~156 Renn. 4795 93 
SW (2d) 1053, 1055, 8 SW (2d) 1099. 
Currier v. Mihalcik, 5 Alaska 251, 258 
[quot Cyc]; Opp v. Ten Eyck, 99 
Ind. 345, 351; Mahoning Valley R. 
Co. v. Santoro, 93 Oh. St. 58, 112 NE 
190, 191 [quot Cyc]; State v. Pave- 
lich, (Wash.) 279 P 1102, 1103; Poy- 
ser v. Minors, 7_.Q.B. D. 329, 833) 46 
Ju Ps 84,50, Le JQ. Bu S564 eee 
Rep. N.S. 38, 29 Wkly. Rep. 773 [quot 
Sewell v. British Columbia Towing 
Con BC Pt, Tabey desde 

18. Anderson L. D. [quot Bowar v. 
Chicago West Div. R. Co., 136 Ill. 101, 
106, 26 NE 702, 12 LRA 81]; Bouvier 
LR Oy [quot Brenizer v. Nashville, etc., 
R. Co., 156 Tenn. 479, 3 SW (2d) 1053, 
1055, 8 SW_ (2a) 1099]; Poyser v. 
Minors, 7 Q. B. D.. 82950333) Lauot 
Sewell v. British Columbia Towing 
Con ds BGs Pt eis Sse 

19. Butler v. Young, 4 F. Cas. No. 
2,245, 1 Flipp. 276, 279; Loeb v. Loeb, 
24 Okl. 384, 103 P 570, 572. 

[a] It is said to refer to those 
legal rules which direct the course of 
proceeding to bring parties into the 
court and the course of the court 
after they are brought in. Burrill 
L. D. [quot Peo. v. Central Pac. R. Co., 
83 Cal. 393, 404, 23'P 303]; Kring v. 
Missouri, 107 U. S. 221, 232, 2 SCt 443, 
27 L. ed. 506 [cit Bishop Cr. Proc. § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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afterward exercised in respect of any litigation in all 
its phases, until it is finally completed.?° 
“And the practice in such eases shall be 
the same as in eases in chanecery,’’?* 


Phrases: 


‘practice’ is assimilated,’’?” 


dure,”’?° “practice in courts ;’’?* also, “ 
ings, and forms and modes of proceeding.’’?® 

[§ 4] 3. Practice of Architecture.?° 
by statute, the planning or supervision of the eree- 
tion, enlargement, or alteration of any building or 
buildings, or of any parts thereof, to be constructed 


for Gilers: ae 
[§ 5] 4. Practice of Law.28 As 


2]; Jefferscn County v. Reno, 53 Colo. 
217, 124 P 582, 583; Peo. v. Clark, 283 
Ill. 221, 119 NE 329, 331; Hoffman v. 
Paradis, 259 Jll.. 1117).113,,102.NE 253 


[quot Cyel; State y. Caruthers, 1 Okl. 
Cr. 428, 98 B 474, 478; State v. Farn- 
ham, 114 Or. Sis 234 P 806, 810; In re 


McCormick, 72 Or. 608, 143 P 915, 144 
P 425, 427. 

[bj “Gxudoubtedly it originated in 
courts and developed in the ancient 
courts of common law and equity ju- 
risprudenee. Because of great evils 
developing in the courts both in non- 
action and corruption, the lawmaking 
bodies interfered for the regulation 
of practice and procedure, in which 
the courts, because of their disrepute, 
acquiesced. Since that period, both 
branches have exercised the rule- 
making power—the courts to a more 
limited extent than the legislatures.” 
erate v. Pavelich, (Wash.) 279 P 1102, 

20. In re McCormick, 72 Or. 608, 
143 P 915, 144 P 425, 427. 

{a] Jurisdiction of appellate 
courts as within meaning of “prac- 
tice’ see Fleischman v. Walker, 91 
TT, SL8e 322. 

{b] “Jurisdiction” distinguished. 
—Mahoning Valley R. Co. v. Santoro, 
93, Ohvest: 15337 112, ,.NEi190,-191.,. See 
also Courts §§ 13-26; Jurisdiction 35 
Cc. J. p 426 

21. Therens v. Therens, 267 Ill. 
592, 596, 108 NE 712 (“practice”’ not 
used in ‘the broad and comprehensive 
sense). 

22. See Manufacturers’ etc., F. Ins: 
Go. vAtwood,.28 U:.C. C.. P. (Ont.) 
21,23 (39 Vict. ec 28 cl 7, as amended 
by Z0 BV ICE. (CaSueDy, which there is 
nothing directly ‘allowing any appeal 
by way of rehearing from the decision 
of the court held by a single judge to 


the full court, does not, by an expres-, 


sion as to the practice being that ob- 
served on appeal from the report of 
a master in chancery confer jurisdic- 
tion; “nothing but ‘practice’ is as- 
similated’’). 

23. Ernst v. Lamb, -73 Colo. 132, 
213 P 994, 995; Clark v. Baxter, 98 
Minn. 256, 108 NW 838, 839 (include 
proceedings to secure change of ven- 
ue); Long v. Great Northern, etc., R. 
Co:.0 E1962 1K. B24 81354815 5 Haxby v. 
Wood Adv. Agency, 109 iy T, Rep. 
946, 947. 

[al “Practice and procedure” has 
been defined as “the mode of pro- 
ceeding by which a legal right is 
enforced, ‘that which regulates the 
formal steps in an action or other ju- 
dicial proceeding; the course of pro- 
cedure in courts; the form, manner 
and order in which proceedings have 
been, and are accustomed to be had; 
the form, manner and order of carry- 
ing on and conducting suits or prose- 
cutions in the courts through their 
various stages according to the prin- 
ciples of law and the rules laid down 
by the respective courts.’”’ State v. 
Pavelich, (Wash.) 279 P 1102, 1103 
[eit Cyc}. 

[b] “Procedure and _ practice.”— 
Williams v. Faulkner, 8 B. C. 197, 201, 
22 CanLTOccNotes 40. “Procedure” 
see [38 Cyc 405]. 

24. Johnson v. Smith, 78 Vt. 145, 


[49 C. J.—83] 


“practice and proce- 


PRACTICE 


practice, plead- 


‘nothing but | 
As defined 


generally under- 


62 A 9, 10, 2 LRANS 1000 (includes 
all matters of judicial procedure). 

fa] “Practice in courts of jus- 
tice.’”—Peo. v. Central Pac. R. Co., 83 
Cale, 393h 23 P3035) 30% Rortandiv. 
Hirsch-Weis Mfg. Co., 123 Or. 571, 
577, 268 P 901 (“those forms of pro- 
cedure usual in the trial of actions 
or suits familiar to common law or 
equity, and for the trial of which 
courts were expressly designated by 
the Constitution’’). 

25. Nudd v. Burrows, 91 U. S. 426, 
442, 23 L. ed. 286; Randall v. Venable, 
17 Fed. 162, 164; Sage v. Tauszky, 21 
F. Cas. No. 12,214. 

26. Regulation of see Architects 

3 


“Practicing architecture” see infra 
§ 15 note 76. 

27. Cahill St. ¢ 10a par 2 [quot 
Keenan v. Tuma, 240 Ill. A. 448, 453, 
454]. 

28. “Practice law” defined see in- 
fra $513. 

Practice of law: 

Admission to see Attorney and Client 

§§ 16-35. 

Not business see Business 9 C. J. p 

1102 note 28 [f] (3). 

29. State v. Bryan, 98 N. C. 644, 4 
SE 522-5233. 

[a] Appearance before legislature 
in election contest is not practice of 
law. Peo. v. Class, 70 Colo. 381, 201 
P 883. 

[b] Appearance before statutory 

body such as the tax commission, 
which is administrativé and not ju- 
dicial, is not the “practice of law.” 
Tanenbaum v. Higgins, 190 App. Div. 
861, 180 NYS 738, 740; Croker Nat. 
Fire Prevention Engineering Co. v. 
Harlem French Cleaning, etc., Works, 
132.Misc. 687, 230 NYS 670, 671. 
* [e] Claiming just compensation 
for services as an essential element 
in the practice of law see Eley v. Mil- 
ler, 7 Ind. A. 529, 34 NE 836, 837 [quot 
Peo. v. Alfani, 227 N. Y. 334, 125 NE 
671, Gist. 

30. Eley v. Miller, 7 Ind. A. 529, 34 
NE 836, 8387 [quot Peo. v. Alfani, 227 
N.. Y.. 334,, 126 NE 671, (673; Peo:_v. 
People’s Trust Co., 180 App. Div. 494, 
167 NYS—767,, 769; Matter of Pace, 
170 App. Div. 818, 156 NYS 641, 646; 
Meisel v. National Jewelers’ Bd. of 
Trade, 90 Misc. 19, 152 NYS 913, 917]. 

‘Tt is too obvious for discussion 
that the practice of law is not lim- 
ited to the conduct of cases in court. 
According to the generally understood 
definition of the practice of law in 
this country, it embraces the prepa- 
ration of pleadings and other papers 
incident to actions and special pro- 
ceedings . on behalf of cli- 
ents before judges and courts, and in 
addition conveyancing, and prepara- 
tion of legal instruments of all kinds, 
and in general all advice to clients 
and all action taken for them in mat- 
ters connected with the law.” In re 
Duncan, 83 S. C. 186, 189, 65 SE 210, 
24 LRANS 750, 18 AnnCas 657 [quot 
Peo. v. Alfani, 227 N.Y. 334, 337, 
125 NE 671; Matter of Pace, 170 App. 
Div. 818, 156 NYS 641, 645; Meisel v. 
Nations! Jewelers’ Bd. of Trade, 90 

Mise. 19, 152 NYS 913, 916]. 


[a] “The -practice of the law, as 


[49 C.J.] 1313 


stood, the doing or performing services in a court of 
justice, in any matter depending therein, throughout 
its various stages, and in conformity with the adopted 
rules of procedure.” 
cludes legal advice and counsel, and the preparation 
of legal instruments and contracts by which legal 
rights are secured, although such matter may or may 
not be depending in a court.®° 

[§ 6] 5. Practice of Medicine.*1 
the art of curing, alleviating, 
in human _ beings, 
health,*? or in a more restricted sense, of the art of 
restoring and preserving the health of human beings 


But in a larger sense it in- 


The practice of 
and preventing disease 
and restoring and preserving 


the term is now commonly used, em- 
braces ‘much more than the conduct 
of litigation. The greater, more re- 
sponsible and delicate part of a 
lawyer’s work is in other directions. 
Drafting instruments creating trusts, 
formulating contracts, drawing wills 
and negotiations, all require legal 
knowledge and power of adaptation 
of the highest order. Beside these 
employments, mere skill in trying 
law suits, where ready wit and nat- 
ural resources often prevail against 
profound knowledge of the law, is a © 
relatively unimportant part of a 
lawyer’s work.” Peo. v. Title Guar- 
ntee, etc., Co., 180 App. Div. 648, 650, 
168 NYS 278. 

[b] Advertising price for drawing. 
bill of sale is not the practice of law. 
Peo. v. Title Guarantee, etc., Co., 227 
N. Y. 366, 125 NE 666, 667. 

{c] Preparation of papers requi- 
site for incorporation and incidental 
advice given in connection therewith 
is included within the definition of 
the “practice of law.’ Matter of 
Pace, 170 App. Div. 818, 156 NYS 641, 
647 [quot Peo. v. Title Guarantee, 
etc., Co., 180 App. Div. 648, 168 NYS 
278, 281]. 

31. “Practice medicine” see infra § 


Right to practice see Physicians 
and Surgeons §§ 11-95. 

Medicine as service or profession 
see Medicine § 3. 

32. In re Ontario Medical Act, 13 
Ont. L. 501, 515, 8 OntWR 766, 7 
AnnCas 369. 

“The practice of medicine, as ordi- 
narily or popularly understood, has 
relation to the art of preventing, cur- 
ing, or alleviating disease or pain. 
It rests largely in the sciences of 
anatomy, physiology, and hygiene; 
it requires a knowledge of disease, its 
origin, its anatomical and physiologi- 
cal features, and its causative rela- 
tions; and, further, it requires a 
knowledge of drugs, their preparation 
and action. Popularly it consists in 
the discovery of the cause and nature 
of disease, and the administration of 
remedies or the prescribing of treat- 
ment therefor.” State v. Mylod, 20 
R. I. 682, 687, 40 A 758, 41 LRA 428 
[quot State v. Heffernan, 28 R. I. 20, 
27, 65 A 284, and partly quot State 
v. Heffernan, 40 R. I. 121, 100 A’ 55, 
60]. See to same effect Swarts v. 
Siveny, So) pal woe Aa ose 

The practice of ‘medicine relates to 
the prevention, cure and alleviation of 
disease, the repair of injury, or treat- 
ment of abnormal or unusual states 
of the body and their restoration to 
a healthful condition. It includes a 
broad field. It is not confined to the 
administering of medicinal sub- 
stances or the use of surgical or oth- 
er instruments. It comprehends ‘a 
knowledge, not only of the functions 
of the organs of the human body, but 
also of the diseases to which these 
organs are subject, and of the laws 
of health and the modes of. living 
which tend to avert or overcome dis- 
ease, aS well as of the specific meth- 
ods of treatment that are most aoe 
fective in promoting cures.’”’ Con 
y. Zimmerman, 221 Mass. 184, 188, 108 
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by the administration of remedial substances and 
the regulation of diet, habits, and conditions of life.*? 
It may be said to consist in three things: (1) In 
judging the nature, character, and symptoms of the 
disease. (2) In determining the proper remedy for 
the disease. (3) In giving or prescribing the appli- 
cation of the remedy to the disease.** The term has 
frequently been the subject of statutory definition.*° 

Empiricism.°® <A practice of medicine founded on 
mere experience without the aid of science or the 
knowledge of prineiples.°* 

[$ 7] "6. Practice of Pharmacy.*® As defined by 
statute, the compounding of prescriptions, or of any 
United States pharmacopeial preparation, or of any 
drug or poison, to be used as medicines, or the re- 
tailing of any drug or poison.*? 

[§ 8] 7. Practice of Surgery.*° The practice of 
surgery is limited to manual operations usually per- 
formed by surgical instruments or appliances.*? 

[§ 9] B. As a Verb*?—1. In General. “Practice” 
as a verb, also spelled “practise,’** has been vari- 
ously defined as meaning to apply, as a theory, to real 
‘life;+4 to carry on in practice, or repeated action ;*® 
to do;*® to do or perform frequently, customarily, or 


NE 893, AnnCas1916A 858 [quot State 
vy. Morrison, 98 W.' Va. 289, 299, 127 34. 
SE 75]. See to same effect Com. v. | 714, 717, 
Dragon, 239 Mass. 549, 182 NH 356, 


23 P 942. 


33. In re Ontario Medical Act, 13] ing 
Ont Eas 015) Slats SOntweR: W766, 087 
AnnCas 369. was proper to 


“The practice of medicine does not 


P 706, 813, 68 LRA 783. 

Underwood v. Scott, 43 Kan. 
See Peo. v. T. Wah 
Hing, 79 Cal. A.- 286, '290,-249.P 229 
357. (“ ‘diagnosing, prescribing and treat- 51. 
are constituent parts 
of the practice of medicine and it 
instruct the jury in 
relation thereto’’). 
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habitually;47 to exercise a ealling or profession ;4 
to exercise, as a profession, trade, art, etc.;* to ex- 
ercise or follow a profession or calling as one’s usual 
business to gain a livelihood;°° to perform;*+ to per- 
form by a succession of acts, as to practice gaming.>? 

[§ 10] 2. Practice a Calling. To practice a eall- 
ing does not mean to exercise it upon an isolated oe¢- 
casion, but to exercise it frequently, customarily, or 
habitually.*# 

[§ 11] 3. Practice a Profession. To practice a 
profession is to hold oneself out as following that 
profession as a calling, as one’s usual business.>4 

[§ 12] 4. Practice Dentistry.°° A term which is 
frequently defined in the statutes.*° 

[§ 13] 5. Practice Law.°* To carry on the busi- 
ness of an attorney at law;°* to do or practice that 
which an attorney or counselor at law is authorized 
to do and practice;°® to exercise the calling or pro- 
fession of the law, usually for the purpose of gain- 
ing a livelihood, or at least for gain;®°® to make it 
one’s business to act for and by the warrant of others 
in legal formalities, negotiations, or proceedings.®+ 
Tt is not confined to performing services in an action 
or proceeding pending in courts of justice;°? but, in 


49. Webster D. [quot State v. Bry- 

an, 98 IN. C. 644,°4 SH 522; 8523i. 
50. Jackson v. Hough, 38 W. Va. 
[quot Blum- 


236, 241, 18 SE 575. 
Webster Int. D. 
berg v. State Bd. of Medical Exami- 
ners, 96 N.Je 1331, 215 Ava39ee ene 
“Perform” see 48 (CoE: p Sil. 


See also Diag- 52. Webster D. [quot State v. Bry- 


wholly depend upon the administra- 
tion of drugs. It is a matter of com- 
mon knowledge that the use of drugs 
by doctors of medicine has materially 
decreased, especially during the last 
twenty years or more, and that not in- 
frequently the medical practitioner 
limits his efforts to cure or alleviate 
disease to the regulation of diet and 
exercise, or to prescribing some 
change of scene, climate or environ- 
ment, reaching a conclusion as to the 
needs of his patient after learning his 
physical condition through a proper 
diagnosis in which he is materially 
aided by his knowledge of disease, its 
origin, its anatomical and physiologi- 
cal features and its causative rela- 


tions.”’ Swarts v. Siveny, 35 R. I. 1, 
GOD EATS oO. 
[a] Includes: (1) The. applica- 


tion of the knowledge of medicine, of 
disease, and of the laws of health. 
Peo. v. Blue Mountain Joe, 129 Ill. 370, 
377, 21 NE 923. (2) “The application 
and use of medicines and drugs for 
the purpose of curing, mitigating or 
alleviating bodily diseases.” Bou- 
vier L. D. [quot Terr. v..Newman, 13 
N. M. 98, 106, 79 P 706, 813, 68 LRA 
783]; Smith v. Lane, 24 Hun (N. Y.) 
632, 634 [quot Peo. v. Allcutt, 117 App. 
Div. 546, 102 NYS 678, 681]. 
[b] “The practice of medicine 
means (1) to open an office 
for “the practice of medicine, or (2) 
to announce to the public or to any 
individual in any way, a desire or 
willingness, or readiness, to treat the 
sick or afflicted, or investigate or di- 
agnose or offer to investigate or di- 
agnose, any physical or medical ail- 
ment or disease, of any person, or (3) 
to suggest, recommend, prescribe or 
direct for the use of any person any 
drug, medicine, appliance, or other 
agency, whether material or not ma- 
terial, for the use, relief or pallia- 
tion of any ailment or disease of the 
mind or body,-or the cure or relief 
of any wound, fracture, or bodily in- 
jury or deformity, after having re- 
ceived or with the intent to receive 
therefor, either directly or indirectly 
any bonus, gift or compensation.” 
Terr. v. Newman, 13 N. M. 98, 100, 79 


nosis 18'C. J. p 1035. 

35. See Peo. v. La Barre, 193 Cal. 
388, 224 P 750, 751; Hemingway Code 
(1927) § 7452 [quot Redmond vy. State, 
152 Miss. 54, 118 S 360, 365]; Pub. 
Health L. § 161 subd 7 [quot Peo. v. 
Devinny, 227 N. Y. 397, 400, 125 NE 
543; Bandel v. New York Health 
Dept., 193 N. Y. 133, 85 NE 1067, 1068, 
21 LRANS 49; Anderson v. National 
Casualty Co., 151 App. Div. 439, 135 
NYS 889, 890]. 

Particular acts or methods consti- 
tuting “practice of medicine” see 
Physicians and Surgeons §§ 11-95. 

36. Empiric see Musser v. Chase, 
29 Oh} St577, 582. 

37., Parks ve State, -159 Ind...211, 
226, 64 NE 862, 59 LRA 190; Nelson 
v. State Bd. of Health, 
777, 567 SW 501, 22 KyL 438, 50 LRA 


383. 
38. See Druggists §§ 4-19. 
SOLE GAS 93) cow Oot Ss mls mm LaWo 


Suffolk County v. Shaw, 21 App. Div. 
146, 47, NYS 349, 350]. 

40. “Surgery” see Physicians and 
Surgeons § 7. 

Right to practice see Physicians 
and Surgeons §§ 11-95, 

41. Bouvier L. D. [quot Terr. v. 
Newman, 13 N. M. 98, 79 P 706, 813, 
814, 68 LRA 783]. 

“Surgical operation” see Operation 
46 C. J. p 1114 text and notes 97-2. 

42. [a] “Engage” synonymous as 
used in statute.—Marker v. Cleveland, 
212 Mo. A. 467, 252 SW 95, 96. 


43. Century D.; Webster New 
Int. D. 
44. Webster D. [quot State v. Bry- 


an, 98 N. C. 644, 4 SH 522, 523]. 

45. Webster D. [quot State v. Bry- 
an, supra]. 

46. Webster Int. D. [quot Blum- 
berg v. State Bd. of Medical EHxami- 
ners, 96 N. J. L. 381, 115 A 439, 440). 

“Do” see 19 C. J. p 379. 

47. Webster D. [quot State v. Bry- 
98 N. C. 644, 4 SH 522, 523). 

[a] “In its common sense, to do 
frequently, habitually, customarily.” 
Gaul v. Hoffman, 5 Pa. Co. 355 

48. Webster D. [quot Peo. v. Blue 
ea eee Joe, 129 T7370, 377, 21 IN 


108 Ky. 769,. 


an, 98 N. C. 644, 4 SE 522, 523]. 

53. Apothecaries Co. v. Jones, 
[1893] 1 Q. B. 89, 98. See Blumberg 
v. State Bd. of Medical Examiners, 96 
N. J. L. 331, 115 A439, 4404 Res. ve 
Howarth, 24 Ont. 561, 1 CanCrCas 14, 
22 note. 

[a] Does not mean the exercise of 
a cailing on the isolated occasion, but 
its frequent or habitual exercise. 
State v. Cotner, 87 Kan. 864, 127 P 
1, 42 LRANS 768. 

54. Beaver Brook Resort Co. v. 
Stevens, 76 Colo. 131, 230 P 121, 122. 

55. “Dentistry” see 18 C. J. p 487. 

Particular acts or matters consti- 
tuting under statute see Phy 
and Surgeons §§ 11-95. 

56. See Pub. Acts (1913) No. 183 
§ 7 [quot In re Carpenter, 196 Mich. 
561, 162 NW 968, 964]; L. (1889) ¢© 
19 § 7 [quot State v. Vandersluis, 42 
esis 129, 134, 43 NW 789, 6 LRA 

[a] An instruction ‘“‘that any per- 
son shall be understood to be prac- 
ticing dentistry who shall for a fee, 
salary or reward, paid directly or in- 
directly, either to himself or some 
other person, perform an operation of 
any kind upon the human jaws or 
teeth” was said to be in the exact 
language of the statute and not to be: 
erroneous. Peo. v. Fortch, 13 Cal. A. 
TAO (toy LL ORR ys233 


57. “Practice of law” defined see 
supra § 5. 
58. Peo. v. People’s Trust Co., 180 


App. Div. 494, 167 NYS 767, 769. 


59. State ov. Chamberlain, 132 
Washi 52056 23:240P" S3i7iassee 
[a] “Practiced law” as used in the 


constitution intended practice under 
legal permission. State v. Marks, 30 
La. Ann. 97, 98. 

60. Kendrick v. State, 218 Ala. 277, 
120 S 142, 143. 

61. In re Bailey, 50 Mont. 365, 146 
P 1101, 1102, AnnCas1917B 1198. 

62. Peo. v. People’s Trust Co., 180 
App. Div. 494, 167 NYS 767, 769. 

[a] Practice law in court of rec- 
ord.—To advise clients touching legal 
matters pending or to be brought be- 
fore a court of record, or to prepare 
pleadings or proceedings for use in & 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PRACTICE—PRADIUM SERVIENS 


a larger sense, includes legal advice, and counsel, and 
the preparation of legal instruments and contracts by 
which legal rights are secured, although such matter 
may or may not be depending in a court.%? 

[§ 14] 6. Practice Medicine.°* A term not defi- 
nite and finally established.®® It involves not only 
prescribing or administering drugs or other medicinal 
substances, but ineludes as well all methods of treat- 
ing ailments and disease;** and also includes diag- 
nosis.°* It is a term of frequent occurrence in the 
statutes.®§ 

[§ 15] 7. Other Phrases. 
“practice as an apotheeary,”*® “practice his profes- 
sion,”’’+ “practice as a solicitor ;*? also, “practices or 
earries on his business;’*? and “physicians practic- 
ing,”?* “practicing accounting,’’** “practicing archi- 
tecture,’"® “practicing in the same line in similar 
localities,”*7 “practicing medicine and surgery,”*® 
“practicing the occupation of barber;”"® and “to 
make it a business to practice as an attorney-at- 
Tae? &2 

PRACTICE A CALLING.®+ 

PRACTICE A PROFESSION.®? 

PRACTICE DENTISTRY.®* 

PRACTICE LAW.§# 


court of record, or to appear before | and accident.’” 


“Act or practice,’’®® 


by partner or proxy. In re Bailey, 50 67. 


Stewart v. Raab, 55 73. 
a court of record, either directly, or | Minn. 20, 21, 56 NW 256. 
Peo. Vv. Alleutt, 117 App. Div. 


[49 C.J.] 1815 


PRACTICE MEDICINE.®> 

PRACTICE OF ARCHITECTURE.®* 

PRACTICE OF LAW.®? 

PRACTICE OF MEDICINE.§® 

PRACTICE OF PHARMACY.®?® 

PRACTICE OF SURGERY.°®° 

PRACTICES.® 

PRACTICING ATTORNEY.°? 

PRACTICO. In Spanish law, an experienced man; 
an expert.°? 

PRACTISE. °* ; 

PRACTITIONER.®® 

PRADOS. In Spanish law, fields.°® 

PRA. In Latin, before.®? 

PRAECIPE.®*® In practice, an original writ, drawn 
up in the alternative, commanding defendant to do 
the thing required, or show the reason why he has 
not done it.°® Also, an order, written out and signed, 
addressed to the clerk of a court, and requesting him 
to issue a particular writ.t 

PRADIAL SERVITUDE.? 

PRA:DIUM DOMINANS.? In the civil law, the 
estate to which the service is due; the ruling estate.* 

PRA:DIUM SERVIENS.® In the civil law, an es- 
tate subject to a privilege or service ;° an estate which 
Kansas City v. Baird, 92 Mo. 


A. 204, 208. See State Bd. of Medical 
Examiners v. De Baun, (N. J. Sup.) 


Mont. 365, 146 P 1101, 1102, AnnCas 
1917B 1198. 

68. Eley v. Miller, 7 Ind. A. 529, 34 
NE 836, 837 [quot Peo. v. People’s 
Trust Co., 180 App. Div. 494, 167 NYS 
767, 769; Matter of Pace, 170 App. 
Div. 818, 156 NYS 641, 646]. And 
See Practice § 5. 

[a] Implying something more 
than single act or effort.—McCargo 
v. State, (Miss. ANS Lote 

[b] Need not be confined to single 
act, but may be a continuing practice 
extending over a period of time. 
State v. Chamberlain, 132 Wash. 520, 
Zis2 Pease, oso. 

{c] Drafting and supervising exe- 
cution of wills is practicing law. Peo. 
v. People’s Trust Co., 180 App. Div. 
494, 167 NYS 767, 769. 

{[d] Drawing bills of sale and 
chattel mortgages, with the advice 
necessarily attendant, is included in 
the term “practicing law.” mk: 
Title Guarantee, etc, Co., 180 App. 
Div. 648, 168 NYS 278, 281. 

[e] Drawing contract of _ sale, 
deed, and mortgage, as part of exami- 
nation and insurance of property, is 
not practicing law. Peo. v. Title 
Guarantee, ete. Co., 191. App. Div. 
1655 13h NOV 52,53. 

{f] Suing out writ of certiorari 
is aS much practicing law as is the 
commencement of an action, Peo. v. 
Saat 174 App. Div. 702, 162 NYS 

g] “To engage in the business of 
collecting claims by demand or ne- 
gotiation out of court is not to prac- 
tice law.’ Kendrick vy. State, 218 Ala. 
277, 279, 120 S 142. 

[h] “The mere act of a scrivener 
who writes something dictated by an- 
other would not be practicing law.” 
Eley v. Miller, 7 Ind. A. 529, 34 NE 
836, 838. 

64. “Practice of medicine” defined 
see supra § 6. 

Right to practice see Physicians 
and Surgeons §§ 11-95 

Medicine as science or profession 
see Medicine § 3. 

65. In re Ontario Medical Act, 13 
Ont. L. 501, 510, 512, 8 OntWR 766, 
7 AnnCas 369. 

66. In re Ontario Medical Act, su- 
pra. 

“One practicing medicine practices 
‘the art of preventing, curing, or al- 
leviating diseases, and remedying as 
far as possible the results of violence 


546, 102 NYS 678, 680. 

68. See Pol. Code (1895) § 1478 
[quot Bennett v. Ware, 4 Ga. A. 293, 
296, 61 SE 546]; Code (1897) § 2579 
[quot State v. Hdmunds, 127 Iowa yas 
335, 101 NW 431]; Rev. St. §§ 65-100 
[quot State v. Bustace, 117 Kan. 146. 
Zao, 1095 1100; Rev, (St. C899) § 
8515 [quot Kansas City v. Baird, 92 
Mo. A. 204, 209]; McHachin Rev. St. 
art 5745 [quot Hyroop v. State, 79 
Tex. Cr. 150, 179 SW 878, 879]. 

[a] The tendency on the part of 
the states is to extend rather than to 
restrict the definition of the term. 
Si abed v. Williamson, 229 Fed. 201, 

07. 

Particular acts or methods consti- 
tuting within the statutes see Physi- 
cians and Surgeons §§ 11-95. 

69. Apothecaries Co. v. Jones, 
[1893] 1 Q. B. 89, 94; In re Horton, 8 
Q. B. D. 434, 436; Re Clarke, 32 Ont. 
237, 238; 

“Act” see Act § 2. 

70. Apothecaries’ Co. v. Allen, 4 
B. & Ad. 625, 24 ICL 275, 110 Reprint 
591; Apothecaries’ Co. v. Warburton, 
3 B. & Ald. 40, 42, 5 ECL 34, 106 Re- 
print 578; Brown vy. Robinson, 1.C. & 
P. 264, 12 HCL 159, 171 Reprint 1188; 
poli Liste es Soc. v. Gregory, 25 T. L. 

7 , 


“Apothecary” see Druggists § 3. 

71. State v. Fisher, 103 Nebr. 736, 
174 NW 320, 322. 

72. Way v. Bishop, [1928] Ch. 647, 
656; Macdougall v. Upper Canada 
Law Soc., 18 Can. S. C. 203 [allowing 
ei Ont. A. 150 (dism app 13 Ont. 
04 

pout see Attorney and Client 


7. inere<Horton,.9i@e Bio Di434, 
436. 

74. McBride v. Huckins, 76 N. H. 
206, 81 A 528, 531: 

75. Respess v. Rex Spinning Co., 
LOVIN. Cr 809,833) S33 91543937 

“Accounting” see Accounts and Ac- 
counting § 10. 

76. Peo. v. Rodgers Co., 277 Ill. 
151, 115 NE 146, 147 (making con- 
tracts for services to be performed by 
an architect and collecting the com- 
pensation therefor is not within the 
term). 

“Architecture” see Architects § 2. 

“Practice of architecture” see supra 


§ 4. 
77. McBride v. Huckins, 76 N. H. 
206, 207, 81 A 528. 


385 


147 A 744 (chiropractor giving elec- 
trical treatments held “practicing 
medicine and surgery” and not “chiro- 
practic’). 

“Chiropractics” see 11 C. J. p 758. 

“Chiropractor” see 11 C. J. p 758. 

79. State v. Leftwich, 142 Wash. 
329, 253 P 448, 449, 59 ALR 539 (bob- 
bing a woman’s hair for hire in a 
beauty parlor is within the term). 

80. Peo. v. Alfani, 227 N. Y. 334, 
342% 125 »NE 674. 

81. See Practice § i: 


82. See Practice § 1 

83. See Practice § 12. 

84. See Practice § 13. 

85. See Practice § 14. 

86. See Practice § 4. 

87. See Practice § 5. 

88. See Practice § 6. 

89. See Druggists §§ 4-19; Prac- 


90. See Practice § 8. 

91. See Practice § 2. 

92.. See Attorney and Client § 2 
note 6 [b]. 

93. Escriche Diccionario. 
So. Expert (255C. J.cp_ 76. 

94. See Practice § 9. 

95. See Physicians and Surgeons 


See al- 


96. Vernon Irr. Co. v. Los Angeles, 
106 Cal. 237, 247, 39 P 762. 

“Field” see 25 C. J. p 1121. 
97. Morford v. Peck, 46 Conn. 380, 


98. “Writ of precipe” see Writ [40 
Cyc 2867 note 54]. : 

99. Black L. D. [cit 3 Blackstone 
Comm. p 274]. 

[a] Filing prezcipe as commence- 
ment of action.—McMullin v. Beck, 26 
Del. 116, 80 A 524; Kansas City v. 
Dore, 75: Kan. 23, 88 P 539, 540. 

Proceedings constituting com- 
mencement of action see Actions §§ 
401-414. 

i.) oe Black ia) 4b: 

2. See Predial Servitude post. 

3. See Preedium Serviens post. 

4 Morgan v. Mason, 20 Oh. 401, 
409, 55 AmD 464 [quot Patterson v. 
Atlantic Coast Line R. Co., 202 Ala. 
583, 81 S 85, 90]. And see Modern 
Civil Law § 247. 

5. See Predial Servitude post. 
And see Preedium Dominans ante. 

6. Morgan v. Mason, 20 Oh. 401, 
409, 55 AmD 464 [quot Patterson v. 
Atlantic Coast Line R. Co., 202 Ala. 
588, 81.S 85, 90]. 
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suffers a servitude or easement to another estate;’ the 


servient tenement.® 

PRAFERRE PATRIAM LIBERIS REGEM DE- 
CET.° 

PRASMUNIRE. In English law, the name of an 
offense against the king and his government, although 
not subject to capital punishment.?° 

PRA:PROPERA CONSILIA RARO SUNT PROS- 
PERA.11 

PRA:SCRIPTIO.* 
tions), ¢ 

PRASCRIPTIO EST TITULUS EX USU ET 
TEMPORE SUBSTANTIAM CAPIENS AB AUC- 
TORITATE LEGIS.++ 

PRAESCRIPTIO ET EXECUTIO NON PERTI- 
NENT AD VALOREM CONTRACTUS, SED AD 
TEMPUS ET MODUM ACTIONIS INSTITUEN- 
DZ.1> 

PRZAESCRIPTIO IN FEODO NON ACQUIRIT 
JUS.+° 

PRASENTARE NIHIL ALIUD EST QUAM 
PRA:STO DARE SEU OFFERE.*’ 

PRASENTIA CORPORIS TOLLIT ERROREM 
NOMINIS, ET VERITAS NOMINIS TOLLIT ER- 
ROREM DEMONSTRATIONIS.'® 

PRASTAT CAUTELA QUAM MEDELA.’® 

PRASUMATUR PRO JUSTITIA SENTEN- 
dil Ve 

PRA:SUMITUR PRO LEGITIMATIONE.?? 

PRA:SUMITUR REX HABERE OMNIA JURA 
IN SCRINIO PECTORIS SUI.?? 

PRA:SUMPTIO, EX EO QUOD PLERUMQUE 


In the Roman law, limita- 


PREDIUM SERVIENS—PRAIRIE 


ga ee 

PRA:SUMPTIO JURIS EST DE JURE,** 

PRA:SUMPTIONES SUNT CONJECTURA EX 
SIGNO VERISIMILI AD PROBANDUM ASSUMP- 
die 

PRASUMPTIO VIOLENTA PLENA PROBA- 
TIO.?° 

PRA:SUMPTIO VIOLENTA VALET IN LEGE.?™ 

PRATEXTU LEGIS INJUSTA AGENS DUPLO 
PUNIENDUS.?® 

PRATEXTU LICITI NON DEBET ADMITTI 
ILLICITUM.?° 

PRAVENIO.?*° 

PRAVENIRE.?! 

PRAGMATICA. That portion of the Spanish law 
which is apart from the royal decrees and ordi- 
nances.?? 

PRAGMATICO. In Spanish law, a commentator 
or glossator of the laws.*? 

PRAIRIE.** An extensive tract of land destitute 
of trees, covered with coarse grass and usually char- 
acterized by a deep fertile soil;*° level grassy land ;?° 
a level or rolling tract of treeless land covered with 
coarse grass, and generally of rich soil especially as 
in parts of the western United States;*7 also, any 
natural grassland, as the so-called natural mead- 
ows;28 a meadow.®® The definitions of the word as 
given by lexicographers are in accord with its popu- 
lar use.*° 

Prairie grass.4+ Any grass growing on prairies.*” 

Prairie hay.** Hay from a meadow of native grass, 
as distinguished from alfalfa.*+ 


7. Black L. D. [quot Patterson v.{C. B. N. S. 65, 73, 108 ECL 65, 143; Leg. Max. [cit Halkerstone Leg. 
Atlantic Coast Line R. Co., supra]. Reprint 369; Rand v. Green, 9 C. B. | Max.]. 
8. Black L. D. [quot Patterson | N. S. 470, 477, 99 ECL 470, 142 Reprint 30. See Prevent post. 
v. Atlantic Coast Line R. Co., supra]. | 185. ; 31. See Prevent post. 
maxim meaning “A king| 19. A maxim meaning ‘“Preven- 32. Escriche Diccionario. 
should prefer his country even be-| tion is better than cure.” Bouvier L. 33. Escriche Diccionario. See al- 


fore his children.’’ Morgan Leg. Max. 


{cit Riley p 340]. 


10. Black L. D. 
11. A maxim meaning “Hasty 
counsels are rarely prosperous.” 


Burrill. De aficit.4 Inst.ep 574) 

12. -See Prescription post. 

13.-)/ Campbell vy. Holt, ils v0. S: 
620, 622, 623, 6 SCt 209, 39 L. ed. 483: 
Brock v. Kirkpatrick, 69 S. 
SE 72, 79. 

“Limitation” see Limitations of Ac- 
tions § 1. 

14. A maxim meaning ‘“prescrip- 
tion is a title by authority of law, 
deriving its force from use and time.” 
Bouvier L. D. [cit Coke Litt. p 113]. 

15. A maxim meaning ‘Prescrip- 
tion and execution do not affect the 
validity of the contract, but the time 
and manner of bringing an action.” 
Bouvier L. D. . 


[a] Applied in: Pearsall Vv. 
Dwight, 2 Mass. 84, 90, 3 AmD 35; 
Decouche v. Savetier, 3 Johns. Ch. 
CN. Y.) 190, 218, 8 AmD 478. 

16 A maxim meaning ‘‘Prescrip- 
tion in fee acquires not a right.”’ Pe- 


loubet Leg. Max. [cit Wharton p 817]. 

17. A maxim meaning “To pre- 
sent is no more than to give or offer 
on. ‘the «spot... ,Bouvier. -L. D..-[cit 
Coke Litt. p 120). 

18. A maxim meaning “The pres- 
ence of the subject takes away the 
error in the name” (Peloubet Leg. 
Max. [cit Bacon Leg. Max. p 24]) 
“and the truth of the name takes 
away the effect of error in the de- 
scription” (Morgan Leg. Max.. [cit 
Bacon Leg. Max.]). 

[a] Applied in: Montgomery v. 
Johnsons 31) Anrkiy 74; “81: | Baker) sv. 
Kansas City, etc., R. Co., 122 Mo. 533, 
599, 26 SW 20; State v. Brooks, 92 
Mo. 542, 573, 5 SW 257, 330; State v. 
Union: Trust’ Co;, -92 “Mos 157,,. 158, 6 
SW 867; Hopkins v. Hitchcock, 14 


Ol Wily 283) 


DwiciteCoke Litt ip 3041? 

20. A maxim meaning “The pre- 
sumption should be in favor of the 
justice of a sentence.” Burrill L. D. 
[cit Mascard. de Prob. Concl. p 1237 


note 2; Best Evid. Introd. p 42]. 

21. A maxim meaning “Legitima- 
cy is to be presumed.” Peloubet Leg. 
Max. [cit Bury’s Case, 5 Coke 98b, 
77 Reprint 207]. 

22. A maxim meaning ‘‘The king 


is presumed to have all law in the re- 
cess of his heart.’”’ Morgan Leg. Max. 
[cit Halkerstone p 129]. 

23. A maxim meaning “Presump- 
tions arise from what generally hap- 
pens.” Bouvier L. D. 

[a] Applied in Post v. Pearsall, 
22 Wend. (N. Y.) 425, 475. 

24. A maxim meaning “A legal 
presumption is a legal rule.” Pe- 
loubet Leg. Max. [cit Traynor Leg. 
Max. ]. 

[a] Applied in U. S. v. Chaves, 159 
U. S. 452, 464, 16 SCt 57, 40 L. ed. 215 
[quot Central Coal, etc., Co. v. Pen- 
ny, 173 *Fed.,340, 343, 97 'CCA’ 600 
(where it is erroneously quoted 
“preesumptio juris et de jure’’) ]. 

25. A maxim meaning ‘‘Presump- 
tions are conjectures from probable 
proof, assumed for purposes of evi- 


dence.” Peloubet’ Leg. Max. [cit 
Bouvier L. D.]. 

26. A maxim meaning ‘Strong 
presumption is full proof.’ Burrill 
L. D. {eit Coke Litt. p 6b]. 

27. A maxim meaning “Strong 
presumption avails in law.” Bouvier 
L. D. [cit Jenkins Cent. p 58]. 

28. A maxim meaning “He who 
under the cloak of the law acts un- 


justly should bear a double punish- 


ment.’”’ Morgan Leg. Max. [cit Grigg 
Max. ]. 
29. A maxim meaning “An unlaw- 


ful thing ought not to be admitted 
under a lawful pretext.” Morgan 


so Glosa 28 C. J. p 710. 

34. Liability for prairie fire gen- 
erally see Fires §§ 15-30; Negligence 
§§ 272-277; Railroads [40 Cye 1325 
et seq]. 

35. Webster D. [quot Gardner v. 
Mann, 36 Ind. A. 694, 76 NE 417, 418; 
Interstate Galloway Cattle Co. Vv. 
Kline, 51 Kan. 23, 28,32 P 628]/ 

36. Century D. [quot Gardner v. 
Mann, 36 Ind. A. 694, 76 NE 417, 418]. 
But see Jeffries v. Stromme, 164 
Minn. 45, 49, 204 NW 541 (where it 
was said: “Prairie land may be far 
from level’). 

37. Standard D. [quot Gardner v. 
Mann, 36 Ind. A. 694, 76 NE 417, 418]. 

38. Standard D. Tquot Gardner v. 
Mann, supra]. 

[a] Similar definition—“A mead- 
ow or tract of grass land, especial- 
ly a so-called natural meadow.” 
Webster D. [quot Gardner v. Mann, 
36 Ind. A, 694, 76 NE 417, 418; In- 
terstate Galloway Cattle Co. v. Kline, 
51 Kan. 23, 28, 32 P 628]. 

39. Century D. [quot Gardner v. 
Mann, 36 Ind. A. 694, 76 NE ou 418]. 

“Meadow” see 40 (hoe p 

40. Brunell vy. Hopkins, 

429, 431. 

[al _In Iowa, in_its common ac- 
ceptation, it is used to describe the 
plains of the state, which are with- 
out trees, before they are brought in- 
to cultivation. Brunell v. Hopkins, 
42 Towa 429, 431 

41. “Grass” see 28 C. J. p 823. 

42. Century D. 

Wild prairie grass not hay until” 
cut or mowed and raked see Hay 29 
Cc. J. p 236 note 4 [b]. 


ve Iowa 


re i See Hay 29 C. J. p 236 note 4 
44. See Hubbard v. Garies, 109 
Kan. 589, 201 P 64, 65. 
“Alfalfa” see 2 ic Jp) 103822 
“Hay” see 29 C. J. 'p 236. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nots number. 


ov P- 


lS is 


PRAIRIE—PRECATORY 


Prairie land.*® A term which, as used in the stat- 
utes, cannot indicate or describe a cultivated field,*® 
cannot be construed to include timberland,*’ and is 
not synonymous with “woodland.”#§ 

PRAISE. The expression of love and gratitude 
for benefits received;*® especially the joyful tribute 
of gratitude or homage rendered to the Divine Be- 
ing’; the act of glor ifving or extolling the Creator 54 
worship, often in song, in distinction from petition or 
confession.®? 


PRAXIS JUDICUM EST INTERPRES LE- 


GUM ** 

PRAY.°* Ask earnestly; beg; entreat; suppli- 
cate. 5 

PRAYER.** A reverent petition to some divinity 


or object of worship;°* also, a supplication.®8 

PREACHER.**® On who preachés; one who dis- 
courses publicly, especially on religious. subjects; 
specifically, a clergyman.®° 

In England, a term formerly affected by the dis- 
senters from the Established Church, who considered 
themselves rather as persons whose mission was to 
preach the gospel, than to minister the ordinances 
and to lead the devotion of the people.*! It was not 
applied to clergymen of the Church of England.°? 


45. [a] 
used in a contract for the exchange 
of Jand was construed to mean “noth- 
ing less, under the circumstances, In: 


“Raw prairie land” as | For relief: 


In general see Equity § 401; 
ing § 188 et seq. 


[49 C.J.] 1817. 

PREACHING.®3 

PREAMBLE.°* A declaration of purpose;® an 
introduction or preface, as to a book, document, or 
the lke;°® an introductory or explanatory state- 
ment;°? an introductory portion.®§ 

PRECARIO. In Spanish law, that which is revoca- 
ble, as a loan, at the will of him who makes it.®® 

PRECARIOUS. Uncertain;7° insecure. 

PRECATORY. Derived from the Latin word “pre- 
cor”’—to pray—‘?and the suffix “ory”—contain- 
ing ;** thus, literally, meaning prayerful.74 Accord- 
ing to its ordinary use it means beseeching;‘® en- 
treating ;‘® prayerful;7* suppliant;78 and does not 
embrace the idea of a command’® or peremptory di- 
rection.*° In its primal sense, as descriptive of an 
act relative to a right, it conveys the idea that the 
right 1s equivocal or uncertain, because it impliedly 
depends on the will of another who is besought to ex- 
ercise his power over it.51 

Precatory words.*? Words of recommendation, en- 
treaty, or the like, accompanying a gift and imply- 
ing’ a desire or wish on the part of the donor that the 
property given should be used for the benefit of some 
designated person or be applied to some designated 
purpose.** They are not imperative in form, as that 


that possession which one enjoys by 
Plead- | the leave of another, and during: his 
pleasure; title which excludes owner- 
ship. La. Civ. Code (1900) art 3556 


than a tract of treeless land covered Admiralty see Admiralty § 187.| subd 25. “Possession” see ante. 
with coarse grass, and a fertile soil Attachment see Attachment § [ec] “Precarious right,” is the 
in its natural or uncultivated state.” 236. right which the owner of a thing 
Gardner v. Mann, 36 Ind. A. 694, 76 Mandamus see Mandamus § 597.| transfers to another, to enjoy the 
NIE 417. 418. Suit for accounting see Accounts] same until it shall please the owner 

46. Brunell v. Hopkins, 42 Iowa and Accounting § 109. to, revoke’ it: 2 Black, D4Dsn “Right! 
429, 431. Suit for infringement see Copy-]| see [34 Cyc 1762]. 


47. Tiarks v. St. Louis, etc., R. Co., 
58 Mo. 45, 49. 404 
4s. Buxton v. St. Louis, etc., R. 
Co, 58eMo:55;. 56. 
49. Century D. 5 
50.. Webster D. [quot Peo. v. Dis- 


right and Literary Property § [dad] 


“Precarious trade” in interna- 
tional law is such trade as may be 


Suit to avoid fraudulent convey-| carried on by a neutral between two 
ance see Fraudulent Convey-| belligerent powers by the mere suf- 
ances § 688. 

Suit to foreclose see Mortgages] “Trade” 


ferance of the latter. Black L. D. 
see [38 Cyc 670]. 


52. Webster D. [quot Peo. v. Dis- 
trict No. 24, ete., Bd. of Education, 
supra]. 

“Worship” see [40 Cyc 2863]. 

53. A maxim meaning “The prac- 
tice of the judges is the interpreter 
of the laws.’ Bouvier L. D. 

54 See Beg 7 C. J. p 1030; En- 
treat 20 -CG.<J. p21274; Request [34 
Cyc 1625]; Solicit [36 Cye 510]. And 
see Prayer post. 

55. Century D. 

[a] “Ask and pray” as the ex- 
pression of a wish or desire see King 
v. Bolling, 75 Ala. 306, 309. 

[b] “Pray and obtain an appeal,”’ 
—Bozeman v. Naff, 155 Tenn. 121, 290 


“SW 981, 982. 


56. See Pray ante. 

[a] “Prayer is a chief. part of 
worship. wo “Prayer is always 
worship.” Peo. v. District No. 24, 
etc., Bd. of Education, 245 Ill. 334, 339, 
92 NE 251, 29 LRANS 442, 19 AnnCas 


220. 

57. Ex p. Bohannon, 14 Cal. A. 

321) S22, uid P AYs9: 

58. Webster Int. D. 
Prayer: 

For appeal or writ of error see Ap- 
peal and Hrror §§ 1093-1108. 

For instructions see Appeal and Er- 
ror §§ 754-759; Criminal Law §&§ 
9497-2512; Trial [38 Cyc 1690]. 

For oyer see Pleading § 870. 

For process: 

In general see Hquity § 402. 

Injunction see Equity § 402; In- 
See! Bit § 552; Mortgages § 
1622. 

Writ of ne exeat see Equity § 402; 
Ne Exeat § 24, 


Not laborer see Laborer 35 C. J. p 

930 note 538. 

60. Century D. 

“Clergyman” see 11 C. J. p 838. 

“Wiinister of religious denomina- 
tion” see Religious Societies [34 Cyc 
1142 et seq]. 

61. Shore v. Atty.-Gen., 9 Cl. & F. 
355, 8 Reprint 450, 11 Sim. 592, 635, 
34 EngCh 592, 59 Reprint 1002. 

[a] “Godly preachers of Christ’s 
holy Gospel.’—Shore v. Atty--Gen., 
9 Cl. & F.-355, 572, 8 Reprint 450, 11 
rane 592, 34 EngCh /592, 59 Reprint 
1002. 

62. Shore v. Atty.-Gen., supra. 

63. See Preacher ante. 

Not included in term “labor” see 
Labor 35 C. J..p 924 note 29 [a]. 

64. Of constitution see Constitu- 
tional Law. 

Of statute see Statutes. 

65. State v. Thurston County Su- 
per. Ct., 92 Wash. 16,159 P 92, 95,. 96. 

66. Webster D. [quot dis. op. in 
Graves v. Alsap, 1 Ariz. 274, 295, 25 P 
836 


“Introduction” see 33 C. J. p 804. 

67. Noice v. Schnell, 101 N. J. Eq. 
252, 137 A 582, 586, 52 ALR 965. 

68. Webster D. [quot dis. op. in 
Graves v. Alsap, 1 Ariz. 274, 295, 25 
P 836]. 

69. Escriche Diccionario. 

70. Century 

[a] “Precarious loan” is a bail- 
ment by way of loan which is not to 
continue for any fixed time, but may 
be recalled at the mere will and pleas- 
ure of the _ lender. Ack linn uD; 
“Loan” see 38 C. J. p 125. 

{b] “Precarious possession” is 


trict No. 24, etc., Bd. of Education, 245 § 1621. » “Uncertain” see [39 Cyc 668]. 

Till. 334, 92 NE 251, 252, 29 LRANS| Relief granted pursuant to see cue 71. Century D. 

442, 19 AnnCas 220]. ty §§ 857, 858; Judgments: 88-91 [a] ‘“Yemporal prosperity” is pre- 
‘ 51. Webster D. [quot Peo. v. Dis- 59. Preacher: carious. Webster D. [quot Shields v. 
trict No. -24, etc., Bd. of Education, | As member of profession see Profes- | Shields, 60 Barb- (N. Y.) 56, 61]. 
supra]. sion [32 Cyc 584 note 12]. {[b] The circumstances of an ex- 


ecutor are “precarious” only when his 
conduct and character present such 
evidence of improvidence or reckless- 
ness in the management of the trust 
estate, or of his own, as, in the opin- 
ion of prudent and discreet men, en- 
dangers its security. Shields vy. 
Shields, 60 Barb. (N. Y.) 56, 61. 

“Insecure” see 32 C. J. p 794. 

“72. “Precor” see post. 

73. Bohon v. Barrett, 79 Ky. 378, 
CiSy hey line Silos 

74, Paton v. pone ns (Tex. Civ. A.) 
265 SW 250, 254 

75. Bohon vy. ‘Barrett, RO): Key. 13.085 
2KyL 871, 373; Paton v. ‘Baugh, (Tex. 
Civ. A.) 265 SW 250, 4. 

76. Paton v. Baugh, supra. 

77. Bohon v. Barrett, 79 Ky. 378, 2 
Ky Ln side nsa3: 

78. Bohon v. Barrett, supra. 

79. Bohon v. Barrett, supra; Pa- 
ton v. Baugh, (Tex. Civ. A.) 265 SW 
250, 254. 

80. Paton v. Baugh, supra. 

81. Bohon v. Barrett, 79 Ky. 378, 
2, Key La 8th 3738. 

82. Precatory words in a will: 

As creating a trust see Wills [40 

Cyc 1734 et seq]. 

Effect in construing will see Wills 

[40 Cye 1404]. 

Fee not qualified by see Wills [40 

Cych LoNsae 
Insufficient to render estate in per- 

sonalty less than absolute see Wills 

[40 Cye 1612] 

83. Wemme vy. Portland First 
Church of Christ Scientist, 110 Or. 
179,219 P 618, 627, 223) P 250) 

[a] “Precatory words, as defined 
by Bouvier, are expressions in a 


1818 [49 C.J.] 


would result in a contradiction in terms.®* 


PRECATORY TRUST.*® 


~PRECAUTION. In its primary sense, GANtORPLEe 
viously employed;*®°® previous caution or ecare;® 
In its secondary 
sense, a measure taken beforehand to ward off evil or 
secure good or success;*® a precautionary act; 
to take precautions against accident.°4 
“All suitable precautions,”’®? “due pre- 
“ordinary precautions,’’?# 
“sional and precautions.” ?® 

PRECEDE. To come first in order of time;®’ to 
go before in place or order of time.?® 
A word generally meaning “next be- 
fore,”®® although a different signification will be giv- 
en it if required by the contract and the facts of the 


his life was saved by precaution.’ 


Phrases: 
cautions,” 
recaution;”°° also 
d 


Preceding. 


will praying or requesting that a 
thing shall be done.” Pratt v.. Mil- 
ler, 23 Nebr. 496, 501, 37 NW 263. 

84. Wemme v._ Portland First 
Church of Christ Scientist, 110 Or. 
1795219" Pi OL) 627, 223: PR 250 

See Trusts [39. Cye 33 note 
Wills [40 Cye ihe et seq]. 

86. Webster D. [quot Harris v. 
Hicks, 143 Ark. 613, 616. 221 SW 472]. 

“Caution” see 11 C. J. p 42. 

87. Webster D. [quot Harris v. 
Hicks, 143 Ark. 613, 616, 221 SW 472]. 

“Care” see 9 C. J. p 1286. 

88. Webster D. [quot Harris v. 
Hicks, 143 Ark. 613, 616, 221 SW 472]. 

89. Webster D. [quot Harris v 
Hicks, supra]. 

90. Webster D. 
Hicks, supra]. 

91. Webster D. 
Hicks, supra]. 

92. St. Anthony Falls Water-Pow- 
er Co. v.. Eastman, 20 Minn. 277. 

“Suitable” see [37 Cye 525]. 


[quot Harris v. 


[quot Harris v. 


93. See Due 19 C. J. p 821 note 9. 

94 See Ordinary 46 C. J. p 1134 
note 12. 

95. See Reasonable [33 Cyc 1564 
note 4]. 

96. Edwards v. Carolina, etc., R. 


Co., 140 N. C. 49, 52 SH 234, 235. 
97. Century D. [quot Planters’ 
Mercantile Co. v. Braxton, 120 Miss. 
470, 82 S 323, 324]. 
98. Webster D. 
Mercantile Co. v. Braxton, 


-{quot Planters’ 
supra 


fa] Similar definition.—‘‘To go 
before in order of time.” Century D. 
[quot Planters’ Mercantile Co. v. 


Braxton, 120 Miss. 470, 82 8 323, 324]. 


99. Smith v. Gibson, 191 Ala. 305, 
68 S 143, 144; Simpson v. Robert, 35 
Ga. 180; Planters’ Mercantile Co. v. 


Braxton, 120 Miss. 470, 82 S 323, 324 
[quot Cyc]. See also Before 7 C. J. 
p 1030 note 17. 

[a] Statutory use.—(1) Under a 
statute providing that a public stock 
yard shall be a stock yard which, for 
the preceding twelve months, shall 
have had an average daily receipt of 
a certain number of live stock, the 
word “preceding”? does not mean an- 
terior to the passage of the act, but 
that a stock yard, to come under the 
law, must have maintained for a pe- 
riod of twelve months a stated vol- 
ume of business. Cotting v. Kansas 
City Stock-Yards Co., 79 Fed. 679, 681. 
(2) Under a statute providing that 
it shall be a good cause for chal- 
lenge of a juror that he has served 
for one week in the district court 
within six months preceding, it is 
held that the word “preceding” means 
service rendered at a term prior. to 


and other than the one then being 
held. Myers v. State, 7 Tex. A. 640, 
652; Tuttle v. State, 6 Tex. A. 556, 
559; Garcia v. State, 5 Dex; —AG 337, 


340; Walsh v. State, 3 Tex. A, 413. 
(3) “Preceding’’ as used in a statute 
defined by the statute itself as mean- 
ing ‘‘next preceding’’ see Johnson v. 
Johnson, 95 Mo. A, 329, 331, 68 SW 
97 


[b] “Antecedent” compared.—(1) 


PRECATORY—PRECEDENT 


case. 

Phrases: 
“preceding 
ing paragraph, 
ing year.’’® 


as, 


20 ass 


“reasonable 


same nature.!! 


“Antecedent (opposed to subsequent, 
consequent) and preceding (opposed 
to succeeding, following) differ in 
that preceding usually applies to that 
which goes immediately before (as, 
the preceding day, the preceding 
clause), whereas antecedent frequent- 
ly suggests an indefinite interval 
(as, a period antecedent to the con- 


quest).’”’ Webster New Int. D. [quot 
Smith v. Gibson, 191 Ala. 305, 309, 
68 S 143]. (2) ‘“‘Antecedent and pre- 


ceding both denote priority of time, 
or the order of events; but the for- 
mer in a more vague and indetermi- 
nate manner than the latter. <A pre- 


ceding event is that which happens 


immediately before the one of which 
we are speaking; whereas antecedent 
may have events or circumstances 
intervening. An antecedent proposi- 
tion may be separated from its con- 
sequent by other propositions; but 
a preceding proposition is closely fol- 
lowed by another. In this sense an- 
tecedent is opposed t6 posterior; pre- 
ceding to succeeding.” Crabb Syn- 
onyms [quot Planters’ Mercantile 
Co. v. Braxton, 120 Miss. 470, 82 S 
323, 324]. See also 3 C. J. p 229. 

[c] “Following” distinguished as 
meaning “next after.”—Smith v. Gib- 
son, 191 Ala. 305, 68 S 143, 144; Simp- 
son v. Robert, 35 Ga. 180. See also 
Follow 26 C. J. p 74%. 

1. Simpson v. Robert, 35 Ga. 180; 
Planters’ Mercantile Co. v. Braxton, 
120 Miss. 470, 82 S 328, 324. 

2. See Last 36 C. J. p 955 note 77. 

3. See Next 46 C. J. p 476 note 47. 

4. Nelson v. Edwards, 55 Tex, 389, 


“Census” see Census Side 

5. See infra this note. 

[a] “At the preceding election,” 
as used in the Washington constitu- 


tion, has the commonly accepted 
meaning of “at the last preceding 
election,” and makes no distinction 


between regular and recall elections. 
Mills vy. Nickeus, 81 Wash. 409, 142 P 
1145, 1147. 
6. In re Salomon, 55 Fed. 285, 286. 
“Paragraph” see 46 C. J. p 1176. 


7. Peo. v. National Box Co., 248 
Ill. 141, 93 NE 778, 779. 
[a] By statute in many states it 


is provided that the word “preceding” 
when used by way of reference to any 
section of a statute or title of a code 
shall mean the section next preceding 
that in which the reference is made, 
unless some other section is expressly 
designated, or unless the context re- 
quires a different construction. 

kinson vy. State, 10 Ind. 372, 373; 
the statutes of the several states. 


[b] In the singular as including 
all preceding sections.—(1) . The 
words “next preceding section” ap- 


pearing in the third section of an act 
were held not applicable to both the 
preceding sections, but only to the 
one section immediately preceding. 
The fact that the legislature at two 
previous sessions had enacted the 
sections in the same form, using the 
singular, was taken into considera- 


PRECEDENT.° 
a court of justice, considered as furnishing an exam- 
ple or authority for an identical or similar ease after- 
ward arising on a similar question of law;° a draught 
of a conveyance, settlement, will, pleading, 
other legal instrument, which is considered worthy 
to serve as a pattern for future instruments of the 


Precedents sub silentio. 
practice, uninterrupted, although not supported: by 
legal decisions.*? 


“Tast preceding,”? “next preceding,” 


census,”! “preceding election, 
d6 


”5 -“oreced- 


“preceding section ;”” also, “preced- 


An adjudged case or decision of 


bill, or 


Silent uniform course of 


tion, aS was also the fact that the 


first section defined an offense com- 
plete in itself. Com. v. Barnett, 196 
Ky. 731, 245 SW 874, 880. (2) “By 
sec. 8, the ‘preceding section’ is sus- 


pended. . I suppose the legis- 
lature really meant the plural ‘sec- 
tions’ or the expression, ‘next pre- 


ceding section,’ would have been used. 
But sec. 8 by an implication suspends 
all the preceding sections. They re- 
fer to the same subject matter as sec. 


7,” ete. <Atty.-Gen. v. Temple, 29 N. 
S. 279, 294. 
[ec] “Preceding sections.’’—Great 


Barrington vy. Gibbons, 199 Mass. 527, 
85 NE 737. 

[ad] “Six next preceding sections” 
occurring in a statute meant the six 


sections immediately preceding. 
Young v. Smith, 4 Can. S. C. 494, 503. 
8. Roxas v. Rafferty, 37 Philip- 


pine 957. 

[a] “Wear next preceding,” in a 
statute regarding the filing of an an- 
nual report by corporate officers 
which may be filed within sixty days 
after January 1 of each year, does not 
mean the calendar. year, but the year 
preceding the expiration of the sixty 
days after January 1. Sherman vy. J. 
S. Brown Mercantile Co., 78 Colo. 335, 
241 P 724, 725; Peo. v. Escheman, 63 
Colo. 227, 229, 165 P 260; Bovee v. 
Boyle, 25 Colo. A. 165, 171, 136 P 467; 
Bradford v. Gulley, 10 Colo. A, 146, 
148, 50 P 314. 

9. Precedents: 

Doctrine of see Doctrine 19 G J. p 

382 text and note 86. 

Previous decisions as see Courts §§ 

3804-359. 

10, Blacko i; sD; 

[a] “More is needful to constitute 
a precedent than merely that a prin- 
ciple or doctrine is announced with- 
in the appropriate limits of a cause. 
It is a fundamental law that a prec- 
edent must be a conclusion, a de- 
cision in a cause; and not a process 
of reasoning, an illustration, or anal- 

ogy.’ Rodwell zs; Fomiand, 3 Tene 
617, 638, 50 SE 319. 

[b] Where ocaen point of law is 
not brought to view of court in de-: 
termining a course, tthe decision is 
not a precedent, calling for the same 


decision in a similar case in which 
the point is brought before the court. 
The Edward, 1 Wheat. (U. S.) 261, 
274, 4 L. ed. 86. 
dar and obiter dicta see Courts § 
11. Black L. D. 
12. Black L. D. 
{a] Precedents sub silentio.—(1) 


“It is not only from decided cases, 
where the point has been raised up- 
on argument, but also from the long 
continued practice of the courts, 
without objection made, that we col- 
lect rules of law.’ Calton v. Bragg, 
15 Hast 223, 226, 104 Reprint 828 (per 
Lord Ellenborough, C. J.). (2) Al- 
though the practice of the courts, or 
forms of pleadings, which pass sub 
silentio, do not make the law, yet a 
constant practice of permitting acts 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


: 
a 


PRECEDENT CONDITION—PRECINCT 


PRECEDENT CONDITION.*: 


PRECEDENTS SUBB SILENTIO. oe 


PRECEDING.*® 
PRECEPT. In law, 


writing.+® 


PRECEPTOS. 


trines; maxims.”° 


PRECINCT.2! [§ 1] A. In General. 


within certain boundaries ;** any 


out and defined;2? a minor territorial or jurisdiction- 
Formerly, in England, 
it related to the district for which a high or petty [9 


al division or jurisdiction.2+ 


constable was appointed.?® 


In the plural, the region immediately surrounding 


a place; enyirons.*°® 


[§ 2] B. As Applied to: Counties.*’ 


of assembly, or laws to be read out 
of printed books, without opposition, 
isa great evidence of the law. Thomp- 
son v. Musser, 1 Dall. (Pa.) 458, 464, 
1 DL. ed. 222. 

13. See Condition Precedent 12 C. 
J. p 407. 

14. See Precedent ante. 

15. See Precede ante. 

16. Webster D. [quot Adams. v. 
Voce, 1 Gray (Mass.) 51, 58]; Acker- 
mann vy. Berriman, 61 Mise. 165,-114 
NYS 937, 938. 

17. Ackermann vy. Berriman, 61 
Mise. 165, 114 NYS 937, 939. 

“The word ‘precepts’ ordinarily 
will be taken to embrace all writs.’ 
Craddock v. Jordan, 11 Ky. Op. 146, 
147 (but holding word did not in- 
clude a writ of execution issued in 
excess of jurisdiction). 

18. Adams v. Vose, 1 Grays (Mass.) 
51, 58; Ackermann v. Berriman, 61 
Misc. 165, P14“N YS 937, 939. 

[a] Dictionary definition.—In 
practice, an order, warrant, or writ 
issued pursuant to law to an adminis- 
trative officer; usually any command 
in the nature of process. Webster 
New Int. 

a Adams v. Vose, 1 Gray (Mass.) 


20. Escriche Diccionario. 
“Doctrine” see 19 C. J. p 382. 
“Maxim” see 39 C. J. p 1392. 
“Principle” see [32 Cyc 308]. 
21. Precinct or precincts: 
came pec tion: district see HPlections 
Bonds see Counties § 43. 
po yistog of county into see Counties 
4 


Division of municipal corporation in- 
to see Municipal Corporations §§ 
131, 132. 

Magisterial see 38 C. J. p 332 text 
and note 78. 

22. Webster D. [quot Union Pac. 
R. Co. v. Ryan, 2 Wyo. 408, 418] 

23. Union Pac. R. Co. v. Ryan, 113 
hag 516, 524, 5 SCt 601,°28 L. ed. 
1 - 

24. New Standard D. [quot Jar- 
man v. Bennett, 207 Ala. 654, 93 S 
650, 651). 

{a] As used in officer’s return, it 
means the territory within which the 
officer may legally discharge the du- 
ties of his office. Brooks v. Norris, 
124 Mass. 172, 173. 

{b] As school district.—(1) Re- 
gard v. Avoyelles Police Jury, 117 La. 
952, 954, 42 S 438. (2) A common 
school’ district is not a’ “precinct” 
within the meaning of the act relative 
to the taxing of railroads. Louis- 
ville, etc., R. Co. v. Johnson, 11 SW 
666, 667, ite KyL 118. 

[c] Diking district not a precinct. 
—Whitten v. Silverman, 105 Wash. 
238, 243, 17% P7137. 

25. Bouvier L. D. [quot Union Pac. 
R. Co. v. Ryan, 2 Wyo. 408, 418]. 

26. Webster New Int. D. 

[a] “Dig or take away from the 


a coniiand or mandate in 
It is of equally extensive import with a 
writ!’ or process,'® and includes warrants and proc- 
esses in criminal eases as well as in eivil.t® 

In Spanish law, principles; doe- 


[49 C.J.) 1819 


lished political subdivision of the county;?*% a mere 


territorial division or district created for certain 


political and administrative purposes,?® but without 


even the semblance of corporate character ;*° a politi- 
cal subdivision of a county possessing no corporate 
pewers;*+ a portion of a county.” 
under township organization there is no such thing as 
a political division, and for administrative purposes 


In counties not 


such counties are sometimes divided into precinets.?* 


A district 
district marked 


sion.?5 


3] C. As Applied to Religious Bodies. 


In Louisiana, where the “parish” is the civil divi- 
sion of the state, corresponding to a county in other 
states,?+ a precinct is exclusively a parochial subdivi- 


An in- 


corporated society created and maintained for the 


society.°8 
An  estab- 


said harbour or its precincts any 


sand,” etc.—Musselburgh Real Est. 
Co., Ltd. v. Musselburgh, [1905] A.. 
C. 491, 496. 


[b] “Precincts of the prison” em- 
braces not only the prison buildings 
but the grounds connected therewith. 
Hix v. Sumner, 50 Me. 290, 291. 

27. See Counties §§ 42, 43. 

“Magisterial precinct” as subdivi- 
sion of county see Magisterial 38 C. 
J. p 382 text and note 78. 

28. Caudle v. Talladega County 
Comrs. Ct., 144 Ala. 502, 504, 39 S 307. 

[a] “Beat” synonymous.—‘In this 
state, by common acceptation and 
usage, the terms ‘beat’ and ‘precinct,’ 
when used in connection with a sub- 
division of a county, are synonymous 
and mean the same thing.” Eaton v. 
State;-20 Ala: “A. 110; 111, - 101 “S94: 
“Beat” as meaning subdivision of 
county see Beat 7 C. J. p 1020 text 
and note 4. 

{b] “County” distinguished.— 
Caudle v. Talladega County Comrs. 
Ct., 144 Ala. 502, 504, 39 S 307. 

29. Blair v. West Point Precinct, 
5 Fed. 265, 267, 2 McCrary 459; Union 
Pac. R. Co. v. Howard County, 66 
Nebr. 663, 92 NW 579, 97 NW _ 280, 
281; Staté v. Dodge County, 10 Nebr. 
20, 4. NW-~ 370,) 371. 

30. Blair v. West Point Precinct, 
5 Fed. 265,-267, 2 McCrary 459; Union 
Pac. R. Co. v. Howard County, 66 
Nebr. 668, 92 NW 579, 97 NW .280, 
281; State v. Dodge County, 10 Nebr. 
20, 4 NW 370, 371. 

@1. State v. Chichester, 31 Nebr. 
325, 327, 47 NW 934, 11 LRA 104. 

[a] “Village” distinguished see 
State v. Chichester, 31 Nebr. 325, 327, 
47 NW 934, 11 LRA 104 [cit Dooley v. 
Jackson, 104° Mo. A. 21, 78 SW 330, 
333]. See also [40 Cye 207]. 

82. Union Pae. R. Co. v. Ryan, 113 
Leer BPH 24815 SCtU 1601, 238i red: 
1098. 

33. Union Pac. R. Co. v. Howard 
County, 66 Nebr. 663, 92 NW 579, 580, 
97 NW 280 

“It is simply a subdivision of the 
county for election purposes.” Blair 
v. West Point Precinct, 5 Fed. 265, 
267, 2 McCrary 459. 

[a] In Kentucky.—The New Eng- 
land town system does not exist in 
Kentucky, the county being the unit 
of local self-government. Precincts 
may be created in the county, by the 
county, and for tke conyenience of 
the people; but they are only voting 
territories and are not units of gov- 
ernment at all. A precinct has no 
machinery of government, and has 
not a single official elected by its vot- 
ers and who performs any act of 
government.,whatever. Newcastle v. 
Scott, 125 Ky. 545, 101 SW 944, 947. 

{b] In Nebraska.—‘The precinct 
is the political unit of such county, 
as a township is the political unit of 
counties under township organiza- 
tion. It is true that a precinct lacks 


[§ 4] D. Phrases. 


support of public worship;*® a parish;*" a religious 


“Commissioners’ precinct,”?* 


the corporate character of a town- 
ship, yet it elects certain officers, and 
has the power to issue bonds for cer- 
tain purposes, and in other ways 
bears a relation to the county not un- 
der township organization analogous 
to that which the township bears to 
its “county.2 Union" Pack Row Oomsve 
Howard County, Ay Nebr. 663, 665, 92 
NW 579, 97 NW 280. 

{c] Im Wisconsin.—‘“‘Sec. 4, art. 
IV, of the constitution, provides that 
assembly districts shall be ‘bounded 
by county, precinct, town, or ward 
lines.’ The term ‘precinct,’ as thus 
used, has ceased to have any signifi- 
cance. When the constitution was 
adopted, the optional township sys- 
tem of government, enacted in 1841, 
did not prevail in several counties of 
the territory of Wisconsin. Those 
counties were divided into precincts, 
—mainly for election purposes,—each 
of which corresponded in some re- 
spects to.the town or ward of the 
other counties. But the precinct of 
the constitution disappeared when 
the, uniform system of town and 
county government prescribed by the 
constitution (art. IV, sec. 23) became 
fully operative. We have now no civ- 
il subdivisions, other than towns and 
wards, which are the equivalent of 
the precinct of territorial times. 
Chicago, etce., R. Co. v. Oconto, 50 
Wis. 189, 6 NW 607, 36 AmR 840. 
The term may have been used in 
statutes since the adoption of the 
constitution, but it will be found, we 
think, that with a single exception it 
is so ‘used as the equivalent of ‘town’ 
on “ward.” State v. Cunningham, 
en Wis. 440, 520, 51 NW 724, 15 LRA 


[38 Cyc 


ene See Parish § 2 text and notes 
35. Regard v. Avoyelles 
Jury, 117 La, 952, 42 S 438. 
36. Riffe v. Proctor, 99 Mo. A. 601, 
74 SW 409, 410. 
{a] Similar definition.—A _ corpo- 
ration established solely for the pur- 
pose of maintaining public worship. 


Bae Ce see Towns 


Police 


aoe v. Godfrey, 1 Pick. (Mass.) 
37. Milford v. Godfrey, supra; 


Riffe v. Proctor, 99 Mo. <A. 601, 74 
SW 409, 410. And see Parish & 1 
text and note 32. 

38. Riffe v. Proctor, 

“Religious society” 
Societies [34 Cye dPiby. 

39. See infra this note. 

[a] “Precinct,” as used in Rev. St. 
(1925) art 6705, means commission- 
ers’ precinct and not a road precinct. 
Hill v. Taylor County, (Tex. Civ. A.) 
294 SW 868, 872; Atkins v. Davis, 
(Nex Civ. FA.) 291 USWi 968. Se o7ale 
“Road precinct” see infra text and 
note 44. 

“Commissioner” see 12 C. J. p 146. 


supra.. 
see Religious 


1320 [49 C.J.] 


“precinct affairs,’!° “precinet office,”4t “precinct of- 
ficer,”’*? “proper precinet,”*} “road precinct ;”** also, 


See hit any county or precinet.”*> 
PRECIO. 
PRECIOUS METALS.*® 

term applied to gold and silver.*® 


PRECIOUS STONE.*° 


tation.> 
Phrases: 


by . 
cious stones not get.54 
PRECIPITATE.°° 


cause to hasten onward.°° 


40. Scarbrough v. Wooten, 23 N. 
M. 616, 170 P 748, 744 (as used ina 
statute held to refer to such affairs 
as concern precincts in their govern- 
mental or corporate capacity). 

“Affairs? see<2 C.J... p30, 

41. State v. McPherson, 128 Wash. 
265, 267, 222 P 486 (as used in a Stat- 
ute regarding contest of elections 
does not include the office of a city 
clerk, the court adding: “A city is 
separate and distjnct as a municipal 
corporation from the county in which 
it may be situate, and it is not a pre- 
cinct as that term is used in the sec- 
tion of the code upon which the ap- 
pellant relies’); Whitten v. Silver- 
man, 105 Wash. 238, 243, 177 P 737 
(office of diking district commission- 
er not included in term). And see 
cases infra note 44. 

' “Office” see Officers § 

42. Love v. Liddle, 26 Stan 62, 68 
72 P 185, 187, 62 LRA 482 (justices 
of the peage who are precinct officers 
do not become city officers by reason 
of the fact that the limits of their 
precincts are coextensive with the 
limits of cities). And see supra note 


“Officer” see Officers $3. 


43. Aspermont Drug Co. v. Crow- 
dus Drug Co., (Tex. Civ. A.) 80 SW 
258, 259. 

44. Ward v. State, (Ala.) 39 S 923, 
924. And see supra note 39 [a]. 

“Road” see Highways § 1 text and 
notes 12—56. 

45. Paul v. 


Ree 48 Tex. Civ. A. 
25. 32,106 SW 448. 

46. Escriche Diccionario. 

“Price’”’ see post. 

47. FEscriche Diccionario. 

[a] Precio alzado or cierto.—A 
fixed price. Goyena v. Tambunting, 
1 Philippine 490, 493. 

“Valuation” see [39 Cyc 1116]. 

48. See Precious Stone post. 

“Metals” see Metal 40 C. J. p 653 
text and note 20. 

49. Casher v. Holmes, 2 B. & Ad. 
592, 596, 22 ECL 249, 109 Reprint 1263. 

“Gold” see 28 C. af p72. 

50. See Precious Metals ante. 

Set a precious stone see Set [35 
Cyc 1439]. 

“Stone” see [36 Cyc 1324]. 

51. Century } 

fa] Articles manufactured from 
jade by ‘cutting, carving, or other 
means, such as bowls, vases, trays, 
wine ‘pitchers, teacups, alter sets, 
flower stands, and other completed 
articles, are not “precious stones” 
within § 435 Tariff Act, July 24, 1897, 
30 U. Sistiat i. 192 Schedule N. §. 1, 
G11. Diffany Vv... S.,,126, Hea: 255. 

{[b] Articles wholly or chiefly of 
agate or onyx such as paper cutters, 
paper weights, knife handles, and pen 
or pencil holders, are dutiable by 
similitude, to precious stones under 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


In Spanish law price ;*° valuation. ai 
i ? 
In popular language, a 


A stone distinguished for 
its beauty and rarity and prized for use in ornamen- 


“Tmitations of precious stones,’’°? “ 
cious stones, advanced in condition in value .. . 
eutting or other process;”°* also, 


To accelerate;°® to hasten the 
occurrence of ;°7 to cause to happen or come to a crisis 
suddenly, unexpectedly, or too soon;°* to cause to 
fall as a sediment to the bottom of a vessel; 
from a state of solution to a solid form, as by means 
of a reagent or chemical foree;°® to drive forcibly ; 


PRECINCT—PRECONTRACT 


precise.°* 


Phrases: 


“pre- 


ing than ‘ 
““ore- 


PRECLUDE. 


prevent ; 
reduce 


PRECIPITATION.*! 
PRECISE. <A French word meaning, definite ;** 


Act of precipitating.®? 


PRECIS. A French word meaning, definite;** 
minate limitations.°® 
“Clear, precise and indubitable evi- 
dence, 69 “clear, precise, and indubitable proof,”?® 
“precise location ;”" also, 
PRECISELY. 73 
formity to a model.*® 
‘substantially. 
PRECISION.’* 
cise, exact, or definite as to form or meaning 
tinctness; accuracy.’®, 
To shut out; 
impede.*° 
PRECONCHIVE. To think of beforehand, that is, 
before the execution of the act thought of. 81 
Preconceived malice.*? 


“precise fact.’”*? 
Accurately ;74 exactly ;7° in con- 


It has a more restricted mean- 
NTT 


The quality or state of being pre- 
; dis- 


hinder by excluding; 


Malice aforethought. 83 


PRECONTRACT. A contract or engagement made 


ACE OL sOcCt. 1) 118905 5s 
S121 Bed. 152. 

[c] Diamonds cut but not set du- 
tiable as ‘precious stones” see U. S. 
Vie rain cae 68 Fed. 186, 188. 
used as scale bearings not dutiable as 
“precious stones” see U. S. v. Lorsch, 
158 Fed. 398, 399, 86 CCA 34 [rev 152 
Fed. 591, 592]; Smith v. Computing 
Scale Co., 147 Fed. 890, 891. 

[e] Pearls and half-pearls were 
included in the term as used in a fire 
insurance policy. Brymer v. Wel- 
lington Mut. F. Ins. Co., 13 OntWN 
361, 362. 

{f] Pierced opal balls and rock 
crystal rondelles dutiable as see U. 
S. v. ieee Gem, etc., Co., 142 Fed. 


cg] “Rock crystal is admittedly a 
precious stone.’ Benedict v. U. S., 
135 Fed. 242 [aff 145 Fed. 914, 915, 
76 CCA 446]. 

{h] Sapphires designed for use as 
bearings in, electrical instruments 
dutiable as ‘“‘precious stones’’ see U. 
eae American Express Co., 147 Fed. 


“Gem” see 28 C. J. p 608. 
“Jewel” see 33 C. J. p 834. 


Hahn v. U. 


52. See Imitation 31 C. J. p 245 
note 75. 
53. U.S. v. Benedict, 145 Fed. 914, 


915, 76 CCA 446 (includes rock ecrys- 
tal intaglios). 
54 U.S. v. Lorsch, 172 Fed. 277. 
Ace. 


55. See Precipitation post. 

56. Knock Vv. Industrial 
Commn., 200 Cal. 456, 253 P7712, 714. 

57. Webster New Int. D. [quot 
Knock vy. Industrial Acc. Commn., su- 
pra]. 

58. Webster New Int. D. [quot 
Knock v. Industrial Acc. Commn., su- 


pra]. 

59. Century D. 

[a] “Precipitated chalk.’—U. S. 
v. Anderson, 175 Fed. 961, 962, 99 CCA 
451. °° “Chalk”see 11 C. J..p 226, 


“Artificially precipitated” see Arti- 
ficially 5 C. J. p 597 note 75 [a]. 

60. Century .D. 

[a] ‘“‘*Precipitate’ surface water 
upon the petitioner’s land.’’—Beals v. 
Brookline, 174 Mass. 1, 19, 54 NE 339. 


61. See Precipitate ante. 

62. Webster New Int. D. [quot 
Knock v. Industrial Acc. Commn., 
200 Cal..456, 253 P 712, 714]. 

63. Hite v. Keene, 149 Wis. 207, 
134 NW 3838, 384, 185 NW 3654, 
AnnCasi1913D 251. 

“Definite” see 18 C. J. p 466. 

64. Hite v. Keene, 149 Wis. 207, 
134 NW _ 388, 384, 354, 


1385 NW 
AnnCas1913D 251. : . 

{a] “Fait précis.,—A term ap- 
pearing in a Swiss statute interpret- 
ed as meaning “precise fact” or “‘def- 
inite act.’”’ Hite v. Keene, 149 Wis. 
207, 184 NW 388, 384, 185 NW 354, 


Manufacturers of agate to be 


AnnCas1913D 251. 
“Precise” see post. 


65. See Précis ante; Precisely 
post; Precision post. 

66. See Hite v. Keene, 149 Wis. 
207, 1834 NW 383, 384, 135 NW 354, 
AnnCasi913D 251. 

“Definite” see 18 C. J. p 466. 

67. Barnard v. Graham, 120 Ind. 
135,.137,522 NE 112, 


“Exact” see 23 C. J. p 177. 


68. Webster Int. D. [quot Wall v. 
Pierpont, 119 Kan. 420/ 435, 240 P 
PASSAtS 

69. Jermyn v. McClure, 195 Pa. 


245, 247, 45 A 938 (as used in de- 
scribing the kind of evidence neces- 
sary to establish a parol exchange of 
land means precision in the terms of 
the agreement set up, and that the 
evidence to support it must be of a 
high order, carrying conviction, to a 
moral certainty, of its truth). 

70. Ferguson v. Rafferty, 128 Pa. 
337, 355, 18 A 484, 6 LRA 33 (‘by 
that kind or measure of proof, is 
meant, that the source from which 
the testimony comes must be credi- 
ble; the statements of the witnesses 
must be clear and distinct as to what 
was said and done’’). 

» Barnard v. Graham, 120 Ind. 
135, 1387, 22 NE 112 (as meaning “ex- 
act locality’’). 

“Location” see 38 C. J. p 132. 

72. Hite v. Keene, 149 Wis. 207, 
134~ NW?’ 383, °385, 4385. NW.) 3854, 
AnnCasi1913D 251. 

“Fact”? see 25 C. J. p 335. 


73. See Precise ante; Precision 
post. 

74 Ambrosini v. Pelaggi, 94 Vt. 
119, 108 A 916, 917. And see Accu- 
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75. Ambrosini v. Pelaggi, supra. 
76. Ambrosini v. Eeeee supra. 
77. Ambrosini v. Pelaggi, supra. 


“Substantially” see [37 a 506]. 


78. See Precise ante; Precisely 
ante. 

79. Century D. 

[a] “Mathematical precision.”’— 
Wall v. Pierpont, 119 Kan. 420, 4382, 
240 P 251. 

80. Century D. 

[a] As embraced in meaning of 


term “exclude” see Lindsay v. Peo., 1 
EY me 456. “Exclude” see 23 C. J. 
p 274, 

[b]. Synonymous with “estop” as 
used in Negotiable Instruments Law 
see Baskett v. Ohio Valley Banking, 
ete., Co., 214 Ky. 41-- 281 Sw 0225 
1023; Home Credit Co. v. Fouch, 155 
Md. 384, 142 A 515, 520; Olsgard v. 
Lemke, 32 N. D. 551, 156 NW 102, 103. 

81. State v. Spotted Hawk, 22 
Mont. 33, 67, 55 P 1026. 


82. ‘‘Malice’” see 38 C. J. p 344. 
eee State v. Reidell, 14 Del. 470, 14 


“Malice aforethought” see Homi- 


hs 


Ay ee eee 
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PRECON eS. T—PREFECT 


by a person, which is of such a nature as to preclude 
him from lawfully entering into another contract of 
the same nature.** 

PRECOR. A Latin word meaning “to pray.’’®> 

PREDECESSOR. In common acceptation, one 
who goes before or precedes another in a given state, 
position, or office.S* It does not necessarily express 
any relation of legal privity.87 

PREDESTINATION.®’® 

PREDIAL SERVITUDE.*® A charge upon a ser- 
vient tenement ;®° an easement.?4 

PREDICATE. As a noun, in grammatical analy- 
sis, the word or words of a sentence which assert 
something concerning the subject of the sentence.?? 
As a verb, to found; to base.?? 

PREDIO. In Spanish law, an estate or interest in 

real property.°# 
_ PREDISPOSE. To give a tendency to;°® to make 
liable or susceptible ;°° as, to predispose the mind 
to friendship;®? debility predisposes the body to 
disease.°S _ 

PREDOMINANT. In its’ natural and ordinary 
signification, something greater or superior in power 
and influence to others, with which it is connected or 
compared.?® 

Predominant motive.1_ Where several motives have 
operated, one of greater force and effect, in producing 
the given result, than any other motive.? 


PREEMPTION. A word derived from “pre” and 


[49 C.J.] 13821 
“emptio,”* and defined as the act of buying before 
nie ® the act or right of purchasing before 
others.® 

At common law, a term used ie express the right of 
the king through his purveyors to buy provisions and 
other necessaries for the use of his household at an 
appraised value in preference to all others, and even 
without the consent of the owner.’ 

In international and commercial law, the term is 
used as expressive of the right of a nation or country 
to detain the goods of strangers passing through its 
territories and seas in order to afford to its own sub- 
jects or citizens a preference of purchase.® 

In United States, the term has been given a pecu- 
liar meaning in common parlance, as well as in the 
practice of the government and in the decisions of 
the courts,® having reference to the right of settlers 
upon publie lands to purchase such land in prefer- 
ence to other persons.?° 

PREEMPTOR.'1 One who by settlement upon 
and improvement of public land acquires the right to- 
purehase that particular land at a certain price to 
the exclusion of all other persons.” 

PREEXISTING DEBT.'* Words which, in their 
natural meaning, include all debts previously con- 
tracted, whether they have become payable or not.1* 

PREFECT. A governor, commander, chief magis- 
trate, or superintendent.?® 


cide § 62; Mayhem §§& 4, 5. 

84 Black L. D. [cit 1 Bishop Mar. 
Sapiens § 11.2 2724. 

“Contract” see Contracts § 1. 

85. Bohon v. Barrett, 79 Ky. 378, 2 
Woyd. 37,373. 

86. Lorillard Co. vy. Peper, 65 Fed. 
597, 598. 

fa] In British statute of succes- 
sion it is defined as a settlor, dispon- 
er. testator, obligor, ancestor, or any 
other person from whom the inter- 
est of the successor is or shall be de- 
rived. Zetland v. Lord Advocate, 3 
App. Cas. 505, 520; Atty.-Gen. v. Pub- 
lic Trustee, [1920] 3 K. B. 675, 681; 
Re Jenkinson, 24 Beav. 64, 71, 53 Re- 
print 281. See Atty.-Gen. v. Biggs, 
£1907] 2 Ir. 400, 415; Atty.-Gen. v. 
Riall, [1906] 2-Ir.. 122, 130. 

[b] In Scottish law, an ancestor. 
Black L. D. 

87. Lorillard Co. v. Peper, 65 Fed. 
597, 598. 

88. Predestination: 
Absolute see 1C. J. p 361 note 32[c]. 
Limited see 37 C. J. p 664 text and 

note 9. 

89. See Predium Serviens ante. 

90. 2 Washburn Real Prop. § 1240 
[quot Patterson v. Atlantic Coast 
Line R. Co., 202 Ala. 583, 81 S 85, 90]. 

[a]| eam Louisiana a real or predial 
servitude is a charge laid on an es- 
tate for the use and utility of anoth- 
er estate belonging to another owner. 
Civ. Code § 647 [quot Black L. D.]. 

91. 2 Washburn Real Prop. § 1240 
[quot Patterson v. Atlantic Coast 
Line-R.. Co., 202 Ala. 583, 81 S. 85, 
90]; Hills v. a opealee UN Ys) 
254, 257, 24 AmD 218. 

“Easement” see Easements Gy ihe 

92. Bourland v. Hildreth, 26 Cal. 
161, 232. 

“Subject” see [37 Cyc 341]. 

93. Webster New Int. D. 

fal “Predicated on the _ yearly 
profits.”—Federal Ins. Co. v. Gilmour, 
206 Mass. 203, 205, 92 NE 36. 

94. Hscriche Diccionario. See 
Tabotabo v. Molero, 22 Philippine 418, 
422. See also Estates 21 C. J. p 906. 

[a] Predio dominante is the inter- 
est in favor of which an easement or 
servitude exists; the interest sub- 
ject to which is called “predio ‘sir- 
viente.” Lunod v. Meneses, 11 Phil- 
ippine 128, 131; Relova v. Lavarez, 9 
Philippine 149, 152; Cortes v. Yu-Ti- 


bo, 2 Philippine 24, 36. See Predial 
Servitude ante. 

95. Webster New Int. D. [quot 
Rosenburg v. State, 129 Md. 418. 99 
A 680, 683]. 

[a] “Predisposing cause.”—Ro- 
senburg v. State, 129 Md. 418, 99 A 
680, 683. 

96. Standard D. 
v. State, supra]. 

[a] Similar definition.—‘‘To make 
liable.” Webster New Int. D. [quot 
Rosenburg v. State, 129 Md. 418, 429, 
99 A 680]. 


[quot Rosenberg 


97. Webster New Int. D. [quot 
Rosenburg v. State, supra]. 

98. Webster New Int. D. [quot 
Rosenburg v. State, supra. : 

99. Matthews v. Bliss, 22 Pick. 


Gass.) 48, 53. 

1. “Motive” see 42 C. J. p 561. 

2. Matthews v. Bliss, Poe Pick. 
(Mass.) 48, 53. 

3. Preémption: 

As basis for adverse possession see 

Adverse Possession § 375. 

Of public lands see Public Lands [32 

Cyc 827]. 

4 Garcia v. Callender, 53 Hun 12, 
5 NYS 934 [cit Imperial D.]. 

5. Garcia v. Callender, supra [cit 
Imperial D.]. 

6. Webster D. [quot Garcia v. Cal- 
lender, supra]. 

[a] Similar definition. i aie right 
of purchase before another.’ Web- 
ster New Int. D. [quot U. S. v. Yankee 
Fuel Co., 195 Fed. 850, 852]. 

7. U. S. v. Yankee Fuel Co., su- 
pra; Garcia v. Callender, 125 N. Y. 
307, 311, 26 NE 283 [cit 1 Sharswood 
Blackstone Comm. p 287; 1 Stephen 
Comm. (8th ed) p 539; Webster D.] 
(where it was added: “And also, of 
forcibly impressing the carriages and 
horses of the subject to do the king’s 
business on the public roads in the 
conveyance of timber, baggage, and 
the like, however inconvenient to the 
owner, upon paying him aé settled 


W'S: v. Yankee Fuel Co., 195 
Fed. 850, 852; ‘Garcia v. Callender, 
TZU NEY SOT 3d, 226, NM 2383, eit 
Chitty Com. L. p 103; Manning L. 
Nat. pp i393, 395 1: 

9. Garcia v. Callender, supra. 

10. See Public Lands [32 eae 827]. 

11. See Emptor 20 C. J. 1247. 


802, 803; Fisher, 5 
Wis. 475, 
Preémption of public land see Pub- 
lic Lands [32 Cyc 827]. 
13. See Debt 17 C. J. p 1371. 
Preéxisting debt: 
As consideration for: 

Contract see Contracts § 228. 

Conveyance or transfer by debtor 
see Fraudulent Conveyances §§ 
227-233. 

Deed of trust see Evans v. Green- 
how, 15 Gratt. (56 Va.) 1538, 156 
[quot Gilbert v. Lawrence, 56 W. 
Va. 281, 290, 49° (SH 155]. 

Mortgage see Mortgages § 202. 

Negotiable instrument see Bills and 
Notes §§ 351-3538. 

As constituting value see Bills and 

Notes § 351 text and note 57 

Transferee of negotiable instrument: 

As collateral security for, as holder 

poe value see Bills and Notes § 


Dillingham v. 
0. 


In payment of, as holder in due 
ha dake see Bills and Notes §§ 708, 

14. Beall v. Hudson County Water 
Co., 185 Fed. 179, 182; In re Fletcher, 
136 Mass. 340, 342 : 
15. Century De 
[a] “Prefects were functionaries 
well known in the Roman law, and 
under the empire were clothed with 
extensive powers, both judicial and 
administrative. With the decline of 
the empire they seem to have lost 
their importance and to have finally 
disappeared; but, after remaining in 
abeyance for some hundreds of years 
after its fall, the office was revived 
in the eighth year of the French Re- 
public (1800) and bestowed upon the 
heads of the departments into which 
the country had been divided by the 
National Assembly in 1790. In the 
performance of their duties they were 
aided by a council of prefecture. The 
prefect was charged with the admin- 
istration of local affairs, and was 
practically the representative of the 
central government in public matters. 
The title was carried into several 
States, whose legislation was framed 
upon the model of the Code Napoleon, 
but, until the establishment of the 
[Mexican] Republic, was apparently 
unknown in Mexico.” Crespin v. U. 
S., 168 U. S. 208, 213, 18 SCt 53, 42 L. 


12. Doe vy. Beck, 108 ise 71, 19 Sled. 438. 


1822 [49 €.J.] 
PREFER.'*® Bring in!7 or offer.18 
Cyngey 


Preferred.?° 


Preferred dividend.?2 


to another class.?3 
Other phrases: 


[b] In New Mexico.—(1) As de- 
fined by statute, the term means 
“judge of probate.” Comp. Laws 
(1897) § 3808. (2)_‘“Prefect’s court,” 
as defined by statute, means “‘probate 


court.” Comp. L. (1897) § 3803. 

16. See Preference post; Preferen- 
tial post. 

17. Reg 322, 


g. Vv. pamiltony 30 N. S. 
2 CanCrCas 178, 3. 

[a] “Prefer ea indictment.”—Reg 
v. Hamilton, 30° N. S. 322, 324, 5 
CanCrCas 178, 183. 

18. Reg. v. Hamilton, supra. 

19. Reg. v. Hamilton, supra (“I am 
unable to say, from the facts sub- 
mitted, who did ‘prefer,’ that is to 
say, carry on the proceedings which 


resulted in the prisoner’s convic- 
tion’’). 
[a] Under statute giving the court 


before whom an indictment shall be 
preferred power to certify that the 
offense was frivolous, and to award 
costs, means “carried on.’ Reg. v. 
Pembridge, 3 Q. B. 901, 906, 43 BCL 
1028, 114 Reprint 754. 
20. Preferred claims: 
Against: 
Employer see Master and Servant 
§§ 299-323. 
Bstate of bankrupt see Bankruptcy 
§§ 545-556. 
Estate of decedent see Hxecutors 
and Administrators §§ 1159-1183. 
Estate of insolvent see Insolvency 
§§ 190-2 
To: 
Proceeds of attachment sale see At- 
tachments § 811 
Proceeds of execution sale see Exe- 
cutions §§ 699-702. 
Proceeds of judicial sale see Judi- 
Be Sales § 99 text and notes 88—- 
5. 
Preferred creditor of bankrupt: 
err e. see Bankruptcy §§ -453- 
4, 
Rights and liabilities of see Bank- 
ruptcy § 285. 
Rights of perce ne under see 
Bankruptcy § 2 
Preferred Te dee 
In general see Corporations §§ 559-— 
586. 
Of building and loan association see 
Building and Loan Associations § 
32. 


Preferred rights see Corporations § 
89 


21. State v. Cheraw, etc., R. Co., 16 
S. C. 524, 530. 

[a] In law of succession.—‘‘The 
seventh canon of descent as stated by 
Blackstone is, ‘that in collateral in- 


heritances the male stock shall be 
preferred to the pe Tae), (2 Black- 
stone, Commentaries, 234.) The term 


‘preferred’ was there used in the sense 
of entirely excluding the female stock 
provided male stock survived, and 
that, we think, is the general use of 
the term in such connection.” Doug- 
las v. Cameron, 47 Nebr. 358, 369, &6 
NW 430 

22. “Preferential dividend” 
Preferential post text and note 58. 

“Dividend” see Corporations oe 
1207-1263; Dividend 18 C. J. p 14 

23. Cook Corp. § 267 [quot Reaer: 


see 


A relative word, referring to some- 
thing else, and meaning that the thing to which it is 
attached, whatever that may be, has some advantage 
over another thing of the same character, which but 
for this advantage would be like the other.?? 

A dividend paid to one 
class of stockholders in priority to that to be paid 


“After me cometh a man who is 
preferred before me,”?* “preferred beneficiaries,”?? 
“preferred lien,”*° “This Daniel was preferred be- 
fore the presidents and: princes;”?7 also, 


PREFER—PREFERENCE 


Also, carry 
tialityay ae 


preferring one before another, doing nothing by par- 


PREFERENCE.?® In a general sense, the aet of 
preferring one thing above another;*° choice of one 
thing rather than another; oa estimation of one thing 
more than another ;*? the state of being preferred or 
chosen before others.*° 

As used in reference to carrier, the idea conveyed 
by the word is that, as between two persons occupy- 


ing the same situation or relation to the carrier, one 


other.*4 


“without 
son Banking Co. v. Martin Inst., 146 
Ga. 383, 91 SE 463, 468; Coggeshall 
v. Georgia Land, ete., Co., 14 Ga. A. 
637, 82 SE 156, 157; Taft v. Hartford, 
CEC CO nm oe he ie OL Oso ols Omen be 
575; Kain v. Angle, 111 Va. 415, 420, 

69 SH) 355,357 |. 
[a] Similar definition.—‘‘The fund 


paid to one class of shareholders in 
priority to that to be paid to another 
class.” Chaffee v. Rutland R. Co., 55 
Vt.-110; 129. 

[b] "A certificate for shares of 
steck in a railroad corporation de- 
claring that such stock is entitled to 
preferred dividends out of the net 
earnings means that such dividends 
shall be paid on such stock before the 
payment of dividends on the common 
stock, but does not entitle the holder 
of such preferred stock to dividends 
thereon before payment of interest 
on a subsequent mortgage debt of the 
company. St. John vy. Erie R. Co., 21 
F. Cas. No. 12,226, 10 Blatchf. 271. 


24. John I. 15, 30 [quot dis. op. in. 
Stephens v. McArthur, Ue Canon: 
446, 465]. 

25. See infra this note. 


{a] As used in insurance statute, 
defined by the statute itself as mean- 
ing husband, wife, children, grand- 
children, and mother of insured. Vi- 
dean v. Westover, 29 sOntwA, -5 (dis- 
tinguishing “ordinary beneficiaries’’). 
eee also Re Cheesborough, 30 Ont. 

63 

“Beneficiary’’ see 7 C. J. p 1133. 

26. See infra this note. 

[a] “Preferred maritime lien.”— 
foe Henry W. Breyer, 17 F. (2d) 423, 


{b] “Shall be a preferred lien on 
the assets of the company.’—Weaver 
Power Co. v. Elk Mountain Mill Co., 
154 N..C. 76,78, 69 SE -747. 


27. Dan. VI. 3 [quot dis. op. in Ste- 
ender v. McArthur, 19 Can. S. C. 446, 
465], 

28.. 1 Tim. V. 2t [quot dis. op. in 


Stephens y. McArthur, 19 Can. S. C. 
446, 465]. 


29. See Prefer ante; Preferential 
post. 
Preference: 


As ground for attachment see At- 
tachments § 73. 
As violation of injunction see Injunc- 
tions § 868. 
By. 
Assignor see Assignments for Bene- 
fit of Creditors §§ 204-230. 
Bank see Banks and Banking § 488. 
eae pt see Bankruptcy §§ 246- 
Ta: 
Carrier see Carriers §§ 746-823. 
Child with respect to its custody 
see Parent and Child Mile 
Corporation see Corporations §§ 
3074-3099. 
Insolvent see Banks and Banking § 
954; Insolvency §§ 99-110. 
Partnership see Bankruptcy § 268. 
Receiver in payment of claims see 
Receivers [34 Cyc 346]. 
Telegraph or telephone company 
see Telegraphs and Telephones 


[37 Cye 1652]. 
Fraudulent see Assignments’ for 
Benefit of Creditors § 228; Bank- 


has been preferred over the other, or granted certain 
privileges or facilities that were not extended to the 


As used in reference to debtor and creditor, an ad- 


ruptey § 72; Compositions with 
Creditors §§ 85-107; Fraudulent 
eta Sees § 363; Insolvency 8 


In civil law as equivalent of lien see 
Liens § 4. 
High amounting to see’ Bankruptcy § 


Ofx 

Cause on calendar see Appeal and 
Error §§ 2451-2461. 

Claim for wages see Master and 
Servant §§ 299-323. 

Claims against estate see Hxecutors 
and Administrators §§ 1151-1265. 

Discharged soldier or sailor in ap- 
pointment to, or removal from, 
office see Municipal Corporations 
§§ 992, 1127; Officers §§ 81-83, 
TeOseneG: 

Relatives to custody of child see 
Parent and Child § 16 text and 
notes 82-84. 

Riparian owner to acquire ferry 
franchise see Ferries § 12. 

On withdrawal of member from build- 
ing and loan association see Build- 
ing and Loan Associations § 45. 

Priority as a legal see Priority post. 

ere th see Undue Preference [39 Cyc 

30. Webster D. [quot Keller v. 
State, 102 Ga. 506, 514, 31 SE 92]. 

31. Webster D. [quot Keller v. 
State, supra]. 

32. Webster D, 
State, supra]. 

33. Hicks v. Manila Hotel Co., 28 
Philippine 325, 333. 

“The very word ‘preference’ means 
that one person is favored above oth- 
ers who before the favor was shown 
stood on equal footing.’’ Claridge v. 
Evans, 137 Wis. 218, 226, 118 NW 
198, 25 LRANS 144. 

“A preference, in its legal as well 
as in its ordinary sense, implies a 
party who prefers.” Ryttenberg v. 
Scheffer, 181 Fed. 3138, 317. 

fa] In a contract.—A provision in 
a contract of a dealer in natural gas 
at wholesale to supply a retail dealer 
for a fixed term and that, upon the 
expiration of that term, the latter 
shall have a “preference” in the for- 
mer’s supply means that favorable 
consideration which a bidder on equal 
terms with others is entitled to over 
his competitors. The methods of as- 
eertaining it would seem clearly to 
be that, when the former company 
received an offer for a portion of its 
surplus gas, it would communicate 
this fact to the latter. Conemaugh 
Gas Co. v. Jackson Farm Gas Co., 
Bee Pa. 443, 449, 40 A 1000, 65 AmSR 
865. 

{b] In a will.—wWhilst a_prefer- 
ence is in all cases founded on an 
apprehension of a deficiency of as- 
sets, it is not established thereby; 
it must be expressed in the will. In 
re Waln, 109 Pa. 479, 488. 

34. Harp v. Choctaw, ete., R. Co., 
125 Fed. 445, 452, 61 CCA 405 [quot 
Choctaw, etc., R. Co. v. State, 73 Ark. 
3738, 84 SW 502, 503, 92 SW 26]. 

[al Free pass —The federal stat- 
ute forbidding certain preferences 


means preferences in transpurtation 
eed 


[quot Keller v. 


oie Ati CE SR ROS PEE EE MRO ATL Vien A OE ide Coons Os Uh SS Se 
¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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PREFERENCE—PREGNANCY 


vantage in the payment of a debt due him, acquired 
by one creditor over other creditors ;*° any advantage 
given by previous payment to one creditor, to which 
advantage all the other creditors were not a party; *® 
the expression of a motive or desire to favor some 
ereditors over others ;** the paying or securing to one 
or more of his ereditors by an insolvent, the whole 
or a part of their claim, to the exclusion of the rest ;°8 
a payment to one creditor which will give or may pos- 
sibly give him an advantage over others 33° some ad- 
vantage over another.*°® It can only arise by reason 


- of some statutory provision or some fixed principle of 


common law which creates a special, superior right 
in certain creditors over others.4! 

Phrases: “Creditor of . . . [a bankrupt] 
seeking a preference,”*? “effect of preference,’’** 
“sive preference to one State over another State,”4# 
“oreference as one of the creditors,”*®> “preference 
in designation,”*® “preference to a religious denomi- 
nation,”*? “preference to purchase any unsurveyed 
land;”*’ also, “with preference over others of. renew- 
ing for a further period of one year.’’#? 


[49 C.J.] 1828 


PREFERENCE SHAREHOLDER.®? An equivo- 
cal expression by no means clearly indicating the 
rights of those to whom it applies. It does import 
that some preference is given to the persons to whom 
the language applies, but how far the preference ex- 
tends must be ascertained by other circumstances 
than the expression itself.°* 

PREFERENCE STOCK.*+ 

PREFERENTIAL.®® Giving, indicating, or hav- 
ing a preference or precedence.°® 

Preferential dividend.*’ A dividend to be paid or 
provided on certain stock before any dividend is set 
apart or paid on other stock.°® 

Preferential right.°® A prior right;°° a superior 
right.°+ 

Other phrases: “Preferential assignment,’ 
“preferential claim,”*®*® “preferential debts;’’°* also, 
“the preferential lien of the landlord for rent.’’°° 

Preferment.°® The act of preferring or esteeming 
more highly, or the state of being preferred.®* 

PREFERRED.§®® 

PREFERRED DIVIDEND.°° 


PREFERENCE DOCKET.®*° 
PREFERENCE SHARE.®! 


of persons or property. A free ticket 
or a free pass not used is not trans- 
portation; it is not a preference or 
advantage to the holder or any preju- 
dice or disadvantage to others. In 
re Huntington, 68 Fed. 881, 882. 

35. Chism vy. Citizens’ Bank, 77 
Miss. 599, 602,°27°'S-é637" [eit Black 
Bankr. (1898) p 188]. 

{a] Similar definition.—‘‘An ad- 
vantage given to or obtained by one 
creditor over others.” Dist. Ops ain 
Stephens v. McArthur, 19 Can. S. C. 
446, 470. 
ar head v. Jackson, [1899] A. C. 


419, 

a ies v. Miller, 56 N. J. Eq. 
432, 439, 36 A 578, 39 A 665. 

38. Bouvier L. D. [quot Citizens’ 
.State Bank v. Sedan First Nat. Bank, 
98 Kan. 109, 157 P 392, 394, LRA1917A 
696; Chadbourne v. Harding, 80 Me. 
580, 584, 16 A 248; In re Stevens, 38 
Minn. 432, 433, 38 NW 111, 112; Se- 
curity Sav., etc., Co. v. Portland Flour 
Mills Co., 124 Or. 276, 261 P 432, 443; 
Claridge-v. Evans, 137 Wis. 218, 118 
NW 198, 201, 25 LRANS 144]. 

39. In re Hapgood, 11 F. Cas. No. 
6,044, 2 Lowell 200, .202; In re Ste- 
vens, 38 Minn. 432, 38 NW MATS A225 

40. Idison Gen. Electric Co. v. Van 
Couver, ete., Tramway Co., 4 B. C. 
460, 482. 

41. Poweshiek County v. Mer- 
chants’ Nat. Bank, (lowa) 220 NW 63, 
64. See Murray v. Corn Exch. Bank, 
Sle eZ) maton 

ta] “Preferred claim” distin- 
guished.—Poweshiek County v. Mer- 
ponte Nat. Bank, (Iowa) 220 NW 

42. Nisbet v. Siegel-Campion Live 
Ares Co., 21 Colo. A. 494, 123 P 110, 
120. 


43. Stephens v. McArthur, 19 Can. 
S. C. 446, 451. 

44. King v. Barger, 6 Austr. C. L. 
R. 41, 107 (as used in a statute said 
to be identical in purport and effect 
to another statutory phrase “Dis- 
criminate between States’). 

45. State v. Erickson, 128 Wash. 
561, 223 P 1046, 1047 (held equivalent 
to statutory words “preference of one 
creditor over another’). 

46. State v. Houser, 122 Wis. 534, 
100 NW 964, 974. 

“Designation” see 18 C: J. p 972. 

47. Peo. v. potatiley, 81 Gold. 276, 
Zool be OO Oro 

48. Pence vy. ‘Robison, 102 Tex. 489, 
119 SW 1145. 

49. Hicks v. Manila Hotel Co., 28 
Philippine 325, 331. 

50. See Docket 19 C. J. p 381 text 
and note 67, 


PREFIX.7° 


PREGNANCY." 


51. See Corporations § 559. 

52. “Shareholder” defined see Cor- 
porations § 1264 note 96 [a]. 

“Preference share’ see Corpora- 
tions § 559. 

53. Henry v. Great Northern R. 
Co., 1 De G. & J. 606, 636, 58 EngCh 
470, 44 Reprint 858 [quot Hackett v. 
Northern Pac. R. Co., 140 Fed. 717]. 

54. See Corporations §§ 559-586. 

55. See Prefer ante; Preference 
ante and cross references thereunder. 

Preferential payment by insolvent 
C titee bank see Banks and Banking 

56. Webster New Int. D. 

57. “Preferred dividend” see Pre- 
fer ante text and note 23. 

“Dividend” ‘see Corporations §§ 
1207-1263; Dividend 18 C. J. p 1406. 

58. Spear v. Rockland-Rockport 
Lime Co., 113 Me. 285, 93 A 754, 756, 6 
ALR 793. 

[a] “The expression ‘preference 
share,’ or ‘preferential dividend,’ is 
equivocal. It by no means clearly in- 
dicates what are the rights of those 
to whom it applies. I do not think it 
can fairly be said to be an inaccurate 
expression, whichever of the two con- 
structions be put upon it. All that 
the language fairly imports is, that 
some preference is given to the per- 
sons to whom the language applies.’’ 
Henry v. Great Northern R. Co., 3 
Jur. IN. S711 335 L3G. 

59. “Right” see [34 Cyc 1762]. 

60. Denver City Tramway Co. v. 
Norton, 141 Fed. 599, 604, 73 CCA 1, 
6; Denver City Tramway Co. v. Gus- 
paEons 21+ Colo, A. 478, 121 P 1015; 

9 


[a] Applied to corporate stock, 
the rights given to a class of stock 
by the certificate of incorporation. 
Matter of Silberkraus, 224 App. Div. 
268, 229 NYS 735, 739. 

61. Denver City Tramway Co. v. 
A Nagi s age 21 Colo. A. 478, 121 P1015, 

62. In re Hart, 211 Pa. 219, 60 A 
728, 729. And see Assignments for 
Benefit of Creditors §§ 204-230. 

63. Mason v. Hamilton, 22 U. C. C. 
P) ¢€Ont.)” 190 [app allowed on other 
grounds 22 U. C. C.-P. 411, 414] (as 
indicating a ihe to be paid in pri- 
ority to other creditors). 

“Claim” see 11 C. J. p 816. 

64. Farmers’ L. & T. Co. v. Kan- 
sas City, etc., R. Co., 53 Fed. 182, 187 
(as to payment of by a receiver of a 
railroad it was said: ‘Preferential 
debts, it is commonly said, are those 
which have aided to conserve the 
property, and have been contracted 
within some reasonable period. But 


Has been defined as the state of 


just what debts aid to conserve the 
property, and what length of time will 
bar them, is not very clear upon the 
authorities, and depends largely upon 
the circumstances of each particular 
case. There is no fixed rule barring 
preferential debts contracted more 
than six months before the appoint- 
ment of the receiver’’). 

“Debt” see 17 C. J. p 1371. 

65. Miller v. Tew, 20 Ont. L. 77, 88; 
In re Hoskins, 1 Ont. A. 379, 382 [quot 
Langley v. Meir, 25 Ont. A. 372, 381]; 
Lazier v. Henderson, 29 Ont. 673, 678 
[quot In re McCraken, 4 Ont. A. 486]; 
Mason ‘v.° Hamilton, }22°-U.) ©. CFP: 
(Ont.) 190, 195 app allowed on other 
grounds 23°. CEP aT 4 8S see 
Linton v. ty edit Hotel Co., 16 Ont. 
A. 337; Tew'v. Toronto Sav., etc., 
Coz, 30=Onts 76-79 

[a] “The prefix ‘preferential’ is a 
word hardly necessary, perhaps, to 
describe the quality of the lien; but 
it is appropriate as descriptive of its 
quality, in that it is to be preferred 
to the general claim of others in re- 
spect of the same thing, viz., the 
goods of the debtor.” Mason v. Ham- 
ilton;,'22.U. °C. -C. B.. (Ont): “41a, 7 406 
saree Miller v. Tew, 20 Ont. L. 77, 
Priority of landlord’s statutory 
liens see Landlord and Tenant §§ 
1486-1500. 


66. See Prefer ante; Preference 
ante. 
., Century D. [quot Duvall v. 
State, (Ind. A.) 166 NE 603, 604]. 
68. See Prefer ante. 


69. See Prefer ante text and note 


70. See Names § 7. 

71. See Pregnant post. 

Pregnancy: 

Admissibility in evidence of woman’s 
declarations of in action for abor- 
tion, see Abortion § 82. 

AS: 

Designating condition of woman 
from conception to delivery see 
Abortion § 9 text and note 35. 

Element of cause of civil action for 
seduction see Seduction [35 Cye 
1306]. 

meso to commission of offense 

of: 

Abortion see Abortion § 9 text 
and notes 36-38. 

Seduction see Seduction [35 Cye 
1337]. 


Evidence of: 
Incest see Incest § 41 text and 
notes 10, . 
Rape see Rape [33 Cyc 1476]. 
Seduction see Seduction, [35 Cyc 
1317, 1352]. 


1824 [49 C.J.] 
being pregnant.!? 
PREGNANT.** 
as a female, great with ehild.™4 
is with ehild.® 
PREGNANT NEGATIVE.*® 
PREJUDGMENT. Decision or 
advance ;"* prejudice. § 


PREJUDICE.*® 


As an adjective, being with young, 
As a noun, one who 


condemnation in 


[§ 1] A. In General. 
having no narrow, technical meaning in a legal sense; 
but one eommonly used in the everyday affairs of 
life, and the meaning of which is well understood by 


all persons of ordinary intelligence.S° 


PREGNANCY—PREJUDICE 


A word 


demonstrated.°° 


side or the other of a question from other considera- 
tions than those belonging to it;*! judgment before- 
hand;$? judgment formed beforehand without ex- 
amination ;** an opinion or decision of mind formed 
without due examination;** a prejudgment;*° pre- 
possession ;8° an unreasonable predilection or prepos- 
session for or against anything ;87 especially an opin- 
ion or leaning adverse to anything, formed without 
proper grounds or before suitable knowledge.** It is 
a condition or state of mind,*® and is not easily 


The very persons whom it actuates 


may be unconscious of its existence.?! The word also 


[\ 2] B. Asa Noun. A bias or leaning toward one } means, injury; detriment; hurt; damage.°? 


At time of marriage as ground for: 
Annulment see Marriage § 68. 
Divoree see Divorce § 66 text and 

note ll. 

Lack of as defense to action for abor- 
tion see Abortion § 23. 

Misrepresentations as to as 
for divorce see Divorce § 67. 

Necessity of alleging in indictment 
for abortion see Abortion § 46. 

Proof of in action for abortion 
Abortion § 68. 

Weight and sufficiency of evidence of 
in action for abortion see Abortion 
§ 108. 

Without access by husband as evi- 
dence of adultery see Divorce § 360. 
72a. Century D. 
fa] Not per se condition of un- 

sound health or a disease.—Rasicot 

v. Royal Neighbors of America, 18 

Ida. 85, 108 P 1048, 1058, 188 AmSR 

180, 29. LRANS 438. 

73. See Pregnancy ante. 
“Do ventre inspiciendo” see 18 C. J. 

» 1082. 

: “In ventre sa mere” see In § 7 text 

and note 94, 

Pregnant: 

Affirmative see 2 C. J. p 381 text and 
note 56, 

Negative see Pleading § 335. 

Webster D. [quot Eckhardt v. 

Peo. 22 Hun (N. Y.) 525, 527]. 

fa] A synonym of “with child.”— 

BWekharat v. Peo., 22 Hun (N. Y.) 625, 

5327. 
{b] 

merlin v. 

461, 462; 

216, 100 

plund, &6 


ground 


see 


“Pregnant with child.’—Sum- 

State, 150 Ga, 178, 103 SE 
State v. Loomis, 90 N. J. L. 
A 160, 161; State v. Aus- 
Or. 131, 167. P. 1019, .1020; 
State v. Atwood, 54 Or. 526, 102 P 
295, 297, 104 P 195, 21 AnnCas 516. 
See also Abortion § 9 note 34 [a]. 

[ec] “Pregnant with a quick child.” 
—IlIivans v. Peo., 49 N. Y. 86, 89. 

{a] “Quick with child” compared. 
—"“We are also of opinion, that the 
distinction between a woman being 
pregnant, and being quick with child, 
is applicable mainly if not exclusively 
to criminal cases; and that it does not 
apply to cases of descents, devises, 
and other gifts; and that, generally, 
a child will be considered in being, 
from conception to the time of its 
birth, in all cases where it will be 
for the benefit of such child to be so 
considered.” Hall v. Hancock, 15 
Pick. (Mass.) 255, 257, 26 AmD 598. 


75. Webster D. [quot Eckhardt v. 
Peo., 22 Hun (N. Y.) 525, 527]. 

76. See Pleading § 335. 

77. Century D. 

fa] “Prejudgment.’”— ‘If a subse- 


quent case arises involving the prin- 
ciple applied in the prior case, the 
judgment in the prior case must nec- 
essarily control the subsequent case. 
This, as every’ one knows, is not 
‘prejudgment’ in any sense, either 
moral or legal, but merely the appli- 
eation to the case of the law as pro- 
nounced in the prior case.’ Louis- 
ville, ete. R. Co. v. Alabama R. 
Commn., 157 Fed. 944, 951. 


78. See Prejudice § 2 text and note 
85. 

79. See Bias 7 C. J. p 1150. See 
also Prejudicial post. 

Prejudice: 


As element of: 
lstoppel see Estoppel § 136. 
Laches see Equity §$§ 225-228. 
As ground for: 

Asserting validity of conveyance 
see Fraudulent Conveyances § 
109. 

Change of venue see Criminal Law 
$$ 307-309, 311; Venue [40 Cye 
126 et seq]. 

Continuance in civil cause see Con- 
tinuances § 23. 

Continuance in criminal cause see 
Criminal Law § 876. 

New trial in civil action see New 
Trial §§ 27-2438. 

New trial in criminal prosecution 
see Criminal Law §&§ 2622-2730. 

Objection to dismissal of cause see 
Dismissal and Nonsuit § 31. 

Removal of cause see Removal of 
Causes [34 Cyc 1294]. 

Dismissal without see Dismissal and 

Nonsuit § 31; Equity § 815. 

Judgment of dismissal or discontinu- 
ance without as res judicata see 

Judgments § 1207. 

Of arbitrator see Arbitration and 

Award §§ 130-134. 

Of Judge as: 

Disqualification to act see Judges 
§§ 150-158. 

Ground for 
Criminal Law § 
Cye 130 et seq]. 

yround for new trial see New Trial 
§§ 55-59. 


change of venue see 
311; Venue [40 


Of-juror: 
As disqualification to serve. see 
Grand Juries § 26; Juries §§ 


348-361. 
As ground for new trial see New 
Trial §§ 48, 49. 

Of witness see Witnesses [40 Cye 
2651 et seq]. 

To defendant’s rights as ground of 
objection to dismissal of suit see 
Dismissal and Nonsuit § 31. 

be see Undue Prejudice [39 Cyc 
683]. 

Without see Without Prejudice [40 
Cye 2130]. 

80. Tegeler v. State, 9 Okl. Cr. 138, 
130 P1164, 1167. 

[a] Popular meaning of the word 
involves some grudge or ill will, as 
well as a preconceived opinion. Wil- 
lis v. State, 12 Ga. 444, 448. 

81. Webster D. [quot Adelbert Col- 
lege v. Toledo, etc, . Co., 47 Fed. 
886, 843; Branch v. State, 10 Ala. A. 
94, 64 S 507, 508; In re Breckinridge, 
31 Nebr. 489, 4938, 48 NW 142; Mitch- 
ell ve State, 36° Dex. Gr!278,; 819; (83 
SW 367, 36 SW 456]. 3 

[a] Similar definition.—‘A lean- 
ing toward one side of a question 
from other considerations than those 
belonging to it.” Keen v. Brown, 46 
Fla. 487, 490, 35 S 401. 

“Bias” not synonymous term see 7 
C. J. p 1150 text and note 88. 

82. State v. Anderson, 14 -Mont. 
541, 545, 37 P 1 [cit Tegeler v. State, 
9 -ORIW Cro Los sO 1 OA Lend: 

83. Hudgins v. State, 2 Ga. 173, 
176 [cit Tegeler v. State, 9 Okl. Cr. 
138, 130 P 1164, 1167]. 

84. Webster D. [quot Adelbert Col- 
lege v. Toledo, ete., R. Co., 47 Fed. 
836, 8438; Branch v. State, 10 Ala. A. 
94, 64 S 507, 508; In re Breckinridge, 


31 Nebr. 489, 493, 48-NW 142; Mitch- 
ell v.. State, 36 Tex, Cr.:278, 309,933 
SW 367, 36 SW 456]. 

{a] Similar definitions—(1) “An 
opinion or judgment formed before- 
hand, or without due examination.” 
Webster New Int. D. [quot Tegeler 
Vv. State,.9. OKLA@rin38;, 145, 280g 
1164]. (2) “An opinion or judgment 
ia formed beforehand, without 
examination.’”’ Hungerford v. Cush- 
ing, 2 Wis. 397, 405. 

85. Webster D. [quot Adelbert 
College v. Toledo, ete., R. Co., 47 Fed. 
836, 843; Branch v. State, 10 Ala. A. 
94, 64 S 507, 508; In re Breckinridge, 
31 Nebr. 489, 493, 48 NW 142: Mitchell 
v. State, 36 Tex. Cr. 278, 319. 33 SW 
367, 86 SW 456]; Webster New Int. 
D. [quot Tegeler v. State, 9 Okl. Cr. 
138, 130 P 1164, 1167]; Willis v. State, 
12 Ga. 444, 448; State v. Anderson, 14 
Mont. 541, 545, 37 P 1 [cit Tegeler v. 
State, 9 Okl. Cr. 138, 130 P 1164, 1167]. 

[a] Means same thing as “pre- 
judgment,” that is, when one has 
prejudged a person’s guilt of the ac- 
cusation charged against him, that 
he has a prejudice against such per- 
son. Faulkner v. State, 43 Tex. Cr. 
311, 322, 65 SW 1093; Randle v. State, 
34; Texs/Cr#43,455,.28 SW, 953. 

“Prejudgment” see ante. 

86. Hudgins v. State, 2 Ga. 173, 
176 [cit Tegeler v. State, 9 Okl. Cr. 
138, 130 P 1164, 1167]; Hungerford 
v. Cushing, 2 Wis. 397, 405. 

87. Webster D. [quot Adelbert 
College v. Toledo, etc., R. Co., 47 Fed. 
836, 848; Branch vy. State, 10 Ala. 
A. 94, 64 S 507, 508; In re Breckin- 
ridge, 31 Nebr. 489, 498, 48 NW 142; 
Mitchell v. State, 36 Tex. Cr. 278, 319, 
33 SW 367, 36 SW 456]. 

83. Webster D. [quot Adelbert Col- 
lege v. Toledo, etc., R. Co., 47 Fed. 
836, 843; Branch v. State, 10 Ala. A. 
94, 64 S 507, 508; In re Breckinridge, 
31 Nebr. 489, 493, 48 NW 142; Mitch- 
ell vo States 36 Nex.) Crs 278; 13 loa se 
SW 367, 36 SW 456. 

“A prejudice is something that is 
not founded on information or rea- 
son.” State v. Croney, 31 Wash. 122, 
126, 71 Pe Li88s 

89. In re Friedman, 178 Cal. 27, 
172° P 140, 146; State v. Parks, 32 Okl. 
Cr.61,,'65; 239 P) 941, 942. 

90. State v. Parks, supra. 

_ It “is ordinarily not capable of be- 
ing proven by direct and positive evi- 
dence. It can generally be proven 
only by the circumstances, environ- 
ment, association, relationship, and 
conduct of the person who entertains 
it.’ State v. Parks, supra. 

91. Cortez v. State, 44 Tex. Cr. 169, 
178, 69 SW 5386. 

“Tt is often not known to be held 
by the person entertaining such prej- 
udice; that is to say, one may have a 
prejudiced state of mind upon a sub- 
ject, against an idea, cause or per- 
son, and be wholly unconscious that 
he had any prejudice.” State v. 
Parks, 32 Okl. Cr. 61, 66, 239 P 941. 

92. Century D. 

[a]. As question of law.—Pichet v. 
Lemay, 14 Que. Pr. 282, 284. 

[b] Free pass not used does not 
constitute “any undue or unreasona- 


ble prejudice or disadvantage” within 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 


ee ee Sy ee a 


a 
_ 
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: 


a \ Ps Aen Ls 


PREJUDICE—PREMATURE 


In law, a bias on the part of judge, jury, or wit- 
ness, which interferes with fairness of judgment.?? 

Phrases: “Great prejudice,”®* “passion and preju- 
dice,”®® “prejudice or local influence,”®*® “prejudice 
to the rights of the other party;’®* also, “to the 
prejudice of the purchaser.”?* 

[§ 3] C. As a Verb. To bias the mind by hasty 
and incorrect notions, and give it an unreasonable 
bent to one side or other of a cause;?® to prepossess 
with unexamined opinions, or opinions formed with- 
out due knowledge of the facts and circumstances at- 
tending the question. In its generic sense, to cause 
any harm or damage or loss to,? and in that sense 
substantially similar in meaning to the word “de- 
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effect upon the final result of the trial, namely, the 
verdict of the jury."+ 

Prejudicial interference.12 In mining parlance, 
the situation within or partly within the boundaries 
of lands owned by one person of other lands owned 
by another person so as to interfere with the opera- 
tion and use of the former lands, and thereby affect 
their value.*? 

PRELIMINARY.14 Introductory; 
preceding; temporary and provisional.t® 

Preliminary hearing.1° A term synonymous with 
“preliminary examination.”?7 

Other phrases: ‘Preliminary acts,’!8 “prelim- 
inary expenses,’’?® “preliminary proceedings ;’’?° also, 


initiatory; 


ran, 116 Fed. 985, 989; 


fraud.’’3 


PREJUDICIAL.‘ 


hurtful;* injurious.§ 


derogatory, or it may mean actually or 
probably bringing about a wrong result.® 

In the trial of a cause, such 
error as in all probability must have produced some 


Prejudicial error.!° 


the meaning of a statute forbidding a 


carrier to grant preferences. In re 
Huntington, 68 Fed. 881, 882. 

93. Keen v. Brown, 46 Fla. 487, 
490, 35 S 401. 

[a] Of judge.—“‘All men have 


their peculiarities, and doubtless some 
temperamental elements of prejudice 
in their makeup. This may go to 
either a class of persons, a class of 
business, a custom of society or a 
principle of public policy, and the 
fact that they are elevated to the 
bench, while it may lessen the fault, 
will seldom eradicate it.” Bell v. 
Bell, 18 Ida. 636, 641, 111 P 1074, 1076. 

[bj] Of juror.—(1) As used in re- 
gard to the qualification of a juror 
does not bear its ordinary and pop- 
ular signification. Temples v. Cen- 
tral of Georgia R. Co., 15 Ga. A. 115, 
82 SE 777, 780. (2) It imports pre- 
judgment, judgment beforehand. 
Temples v. Central of Georgia R. Co., 
supra; State v. Anderson, 14 Mont. 
541, 545, 37.P 1 [cit Tegeler v. State, 
9 Okl. Cr. 138, 130 P 1164, 1167]; Ran- 
dle v. State, 34 Tex. Cr. 43, 55, 28 SW 
953 [cit Faulkner v. State, 43 Tex. 
311, 65 SW 1093, 1095]. (3) As used 
in a statute making prejudice of a 
juror a ground of challenge it seems 
“to imply nearly the same thing as 
‘opinion;’ a prejudgment of the case, 
and not necessarily an enmity or ill- 
will against either party.’’ Com. v. 
Webster, 5 Cush. (Mass.) "295, 297, 52 
AmD 711 [quot Tegeler v. State, 9 
Okl. Cr, 138,130 P 1164;- 1167). "To 
same effect Rowe v. State, 15 Ga. A. 
660, 84 SH 132. (4) Means a prejudg- 
ing of a case from any cause; means 
a settled and fixed opinion, either as 
to guilt or innocence of an accused, 
no matter from what cause that opin- 
ion is derived, whether rumor, hear- 
say, newspaper report, or evidence 
upon a former trial, or from anything 
else. Hinkle v. State, 94 Ga. 595, 597, 
21 SE 595, 600 [cit Tegeler v. State, 
9 Okl. Cr. 138, 130 P 1164, 1167]. 

[c] Change of venue.—‘‘What is 
meant by the ‘prejudice’ mentioned in 
article 578 of the Code of Criminal 
Procedure? Does it mean to prejudge 
the case? Or does it mean antipathy, 
dislike, or hatred against the accused, 
separate and distinct from his crime? 
Or does it mean prejudice against the 
accused and his case? In our view 
of the law, it means either.’’ Randle 
v. State, 34 Tex. Cr. 43, 55, 57, 28 SW 
953 [cit Tegeler v. State, 9 Okl. Cr. 
138, 130 P 1164, 1167]. See Meyers 
Vv. gee 39 Tex: Cr. 500, 513, 46 SW 
817. 


94. See Great 28 C. J. p 825 note}. 


60. 

95. See Passion 47 C. J. p 13875 
note 72 [a]. 

96. Montgomery County v. Coch- 
Adelbert Col- 


Disadvantageous ;° 
The word may mean merely 


“preliminary survey and estimate of cost.”?1 


harmful ;° 


naturally and 


lege v. Toledo, etc., R. Co., 47 Fed. 
836, 844 (as ground for removal] of 
cause to federal court). 

97. McDaniel v. Hoblit, 34 Wyo. 
509, 245 P 295, 297. 

98. Hoyle v. Hitchman, 4 Q. B. 
D. 233, 238, 240; Sandys v. Small, 3 
Q. B. D. 449, 453. See Williams v. 
Friend, [1912] 2 K. B. 471, 478; Da- 
ee v. MacLeod, 5 Ct. of Just. (4th 
Ser.) 1. 

99. Webster D. [quot State v. Bar- 
ton, 71 Mo. 288, 296] 

[a] In statute Pi anie to change 
of venue for.—‘‘The word ‘prejudice,’ 
within the fair meaning of this ex- 
pression, is not to be limited to per- 
sonal hatred, dislike, or ill will, but 
includes as well the idea of prejudg- 
ment of the merits of his claim,” etc. 
Hamill v. Schlitz Brewing Co., 165 
Iowa 266, 291, 1483, NW 99, 145 NW 
Salk 

1. Webster D. [quot, State v. Bar- 
ton,"\71 Mo. "288, 296]. 

2. State v. Caporale, 85 N. J. L. 
495, 89 A 1034, 1035. 

[a] “A person is prejudiced or 
aggrieved, in the legal sense, when a 
legal right is invaded by the act com- 
plained of or his pecuniary interest is 
directly affected by the decree or 
judgment.” Gloss v. Peo., 259 Ill. 332, 
340, 102 NE 763, AnnCas1914C 119. 

[b] “Prejudiced.” — (1) Gray- 
Campbell, Ltd. v. Jamieson, 17 Sask. 
L. 405, [1923] 3 DomLR 845, 3 West 
Wkly 478 [aff 17 Sask. L. 546, [1924] 
1 DomLR 32, [1923] 3 WestWkly 
1146]. (2) Used in a mechanics’ 


lien statute as meaning “unjustly 
made to suffer.” Rendall Mackay, 
Michie, Ltd. v. Warren, (Alta.) 21 


DomLR 801, 803, 8 WestWkly 113. 
(3) As used in a workmen’s compen- 
sation statute in regard to an employ- 
er being prejudiced by failure to re- 
ceive notice of an employee's injury, 
means that by reason of such failure 
the employer has been made less able 
to resist the claim. Itzkowitz v. Fin- 
er, 218 App. Div. 440, 218 NYS 272, 
273. 

[ec] “Prejudiced in his defense.’’— 
Ing v. Higgs, 10 L. T. Rep. N. S. 442, 
444. See Snelling v. Norton Hill Col- 
lieryrCo, Loo) Tah -ReptwneSs Si4 

3. State. vw Caporale, 85 N. J. Li: 
495, 89 A 1034, 1035; Smitheal v. 
Peers 10 Tex. Civ. A. 446, 449, 31 SW 
422. 

“Defraud” see 18 C. J. p 468. 

4. See Prejudice ante. 

5. Webster Univ. D. [quot Prunty 
v. Consolidated Fuel, etc., Co., 82 Kan. 
541, 108 P 802, 803]. 

‘6. Coman v. Baker, (Tex. Civ. A.) 
179" SWi 937, 93:9. 

[a] “Prejudicial evidence.”—In- 
gram v. Prairie Block Coal Co., 319 
Mo. 644, 5 SW (2d) 413, 418. 

7. Webster Univ. D. [quot Prunty 


PREMATURE.?? 
or performed before the proper or usual time.?* 

“Premature birth of a child” is a term meaning 
substantially the same as 

Premature labor. 
after the sixth month after conception.?® 


Happening, arriving, existing, 


“miscarriage.” ?4 
The delivery of a woman soon 


v. Consolidated Fuel, etc., Co., 82 Kan. 
541, 108 P 802, 803]. And see Hurtful 
30:CS. pee kt: 

8. Webster Univ. D. [quot Prunty 
v. Consolidated Fuel, ete., Co., su- 
pra]; Coman v. Baker, (Tex. Civ. A.) 
179 SW Seite Eyes) 

“Injurious” see 32 C. J. p 514. 

9. State v. Farrar, ids” Kan. 724, 
176 P 987, 988. 

10. . “Error”? see 21 C. J. p 822. 

' Review of prejudicial error on ap- 

peal see Appeal and Error §§ 2878— 

38055; Criminal Law §§ 3600-3722. 

1l. State v. Pirkey, 24 S. D. 533, 
124..N Wi. 71385) 715." See Metcalfe ¥. 
Pacific Electric R. Co., 63 Cal. A. 331, 
218 P 486, 487; State v. Lieberman, 
80 N. J. L. 506, 79 A 331, 332. 

12. “Interference” in mining par- 
lance see 33 C. J. p 267 note 4 [ce]. 

13. Hotchkiss v. Bon Air Coal, ete., 
Co.. 108 Me. 34, 78 A 1108, 1110. 

14. Preliminary: 

Complaint, affidavit, warrant, exam- 
ination, and commitment see Crim- 
inal Law §§ 491-709. 

Injunction see Injunctions § 2. 

15. Black ho D3 

16. “Hearing” see 29 C. J. p 285. 

17. State v. Rogers, 31 N. M. 485, 
247 P 828, 833. See State v. Sukut, 55 
Nees 417, 213 NW 961, 963 

18. Pailen v. The Troquois, 17 B. 
C. 156, 6 DomLR 527, 21 WestLR 565.. 

“Act seq 1°CT« poll: 

19. Thibault v. McHaney, 119 
Ark. 188, 201, 177 SW 877, 882 [quot 
Martin v. Little Rock St. impr. Dist. 
aie 824, 167 Ark. 108, 266 SW 941, 

“Expenses” see 25 C. J. p 172. 

20. Rex v. Curry, 47 ont. L. 45, 48. 

“Proceeding” see [32 Cyc 406]. 

21. Jenks v. Terry, 88 Miss. 364, 
370, 40 S 641 (distinguishing “plans 
and specifications’). 

“Estimate” see 21 C. J. p 1049. 

“Survey”? see [37 Cyc 621]. 

22. Premature: 

Answer in garnishment proceedings 
see Garnishment § 423 

Appeal see Appeal and Error § 1086. 

Commencement of action: 

In general see Actions §§ 896-399. 

As ground for Abatement see 
Abatement and Revival § 46. 

In admiralty see Admiralty § 237. 

Objection to cannot be first raised 
on appeal see Appeal and Error § 
598 text and note 25. 

On insurance policy see Fire Insur- 
ance § 666; Insurance § 781; 
Life Insurance § 376; Marine In- 
surance § 507. 

Hernan judgment see Judgments 
§_o10. : 

23. Webster New Int. D. 

24. Cincinnati)! etene) Ry 3Co. 
Spears, 152 Ky. 200, 153 SW 236, 238. 

“Birth” see 8 C. J. 1 Oye iba aE 

25. Smith v. State, 33 Me. 48, 59, 
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PREMEDITATE.’° 


mind.‘# 
Premeditated.*® 


54 AmD 607. See also eee 25 CL de 
p 923 text and notes 24, 

26. See Meditate 40 G. J. p 628. 
And see Premeditatedly post; Pre- 
meditation post. 

27. Com. Vv.) Smith, 2 Wheel: 7€r: 
(N. eos SiOn 

28. Webster D. [quot Milton v. 
State, 6 Nebr. 136, 143]. 

29. Webster D. [quot Milton v. 
State, supra]. 

“Consider” see 12 C. J. p 523. 

80. Webster D. [quot Cook v. 
State, 46 Fla. 20, 40, 35 S 665]; Cleve- 
land v. State, 86 Ala. 1,.9-5 S 426; 
Fahnestock v. State, 23 Ind. 231, 263: 
Com. v. Perrier, 3 ’Phila. (Pa.) 229, 
232; Brannigan v. Peo., 3 Utah 488. 
493, 24 P 767; Dillon v. State, 137 
pad 655, 119 NW 352, 356, 16 AnnCas 

35 

[a] “Deliberate” distinguished.— 
(1) “The opinions in State v. Hobbs, 
37 W. Va. 812, 827, 17 SE 380, and in 
State v. Dodds,’ 54 W. Va. 289, 297, 
46'SE 228, seems to draw a distinc- 
tion between the terms premeditate 
and deliberate, and to hold that the 
former is not comprehended in the 
meaning of the latter. We hardly 
think there is any real foundation 
for the distinction; it is hypertechni- 
eal and certainly not warranted by 
any definition of these terms as giv- 
en by lexicographers.’ State v. Wor- 
ley, 82 W. Va. 350, 356, 96 SE 56. (2) 
“The two terms ‘deliberate’ and ‘pre- 
meditate,’ while frequently used in 
this connection [with homicide] as 
interchangeable, because perhaps the 
facts do not always require that they 
should be spoken of separately, have 
not exactly the same meaning. ‘Pre- 
meditate’ involves the idea of prior 
consideration, while ‘deliberation’ 
rather indicates reflection, a weigh- 
ing of the consequences of the act in 
more or less calmness.” State y. Ex- 
um, 138 N. C. 599, 617, 50 SH 283. 

“Deliberate” see 18 C. J. p 473. 

81. Walcher v. Terr., 18 Ok1. 528, 
533, 90 P 887. 

32. State v. Strothers, 8 Oh. S. & 
CrP. 1357, 359, 7 OnNP? 228; 

33. Anderson L. D. [quot Perugi 
v. State, 104 Wis. 230, 242, 80 NW 593, 
76 AmSR 865]. 

“Design” compared see Design 18 
Cc. J. p 971 note 86 [a]. 

34 Anderson L. D. [quot Perugi 
v. State, 104 Wis. 230, 242, 80 NW 
593, 76 AmMSR 865]; Carleton v. State, 
43 Nebr. 373, 412, 61 NW 699. 

35. Anderson L. D. [quot Perugi 
v. State, 104 Wis. 230, 242, 80 NW 598, 
76 AmSR 865]. See Dunn vy. State, 
143 Ala. 67, 39 S 147, 149. 

“Intend” see 33 C. J. p 167. 

36. Com. v. Tucker, 189 Mass. 457, 
487, 76 NE 127, 7 LRANS 1056. 

“Wieditate” see 40 C. J. p 628. 

37. Walcher v. Terr., 18 Okl. 528, 
Hea, 00S S887. 

38. Craft v. State, 3 Kan. 450, 483. 
And see State v. McGaffin, 36 Kan. 
$15, 13° P7560;, 562. , 

39. Webster D. [quot Milton y. 
State, 6 Nebr. 136, 143]. 

“Reflect” see [34 Cye 897]. 

40. Walcher v. Terr., 18 Okl. 528, 
533, 90 P 887. 


To conceive of a thing before 
it is executed ;7* to consider and examine the reasons 
for and against;?° to consider maturely;?° to de- 
liberate;°° to deliberate upon or contrive in ad- 
vance;*! to deliberate upon the doing of an act be- 
forehand ;*? to design;** to determine upon before- 
hand;** to intend;*° to meditate beforehand;*® to 
meditate upon previously;** to plan, contrive, or 
scheme heforehand;** to reflect upon;*® to think 
about beforehand ;*° to think, consider, or revolve in 
mind beforehand;*?! to think of a matter before it is 
executed ;*? to think of in advance;** to weigh in the 


Aforethought ;*° 


Phrases: 


“premeditated killing,’”°* 


PREMEDITATE—PREMEDITATEDLY 


forehand;‘*7 contrived beforehand, or designed previ- 
ously ;*8 contrived or designed previously ;*° deliber- 
ate;°° meditated or thought upon beforehand;°*! pre- 
pense ;°? previously considered or meditated ;°* pre- 
viously contrived, designed, or intended ;°* thought of 
beforehand, for any length of time, no matter how 
short;®® to have formed in the mind by previous 
thought or meditation.®°® 

‘Deliberate and premeditated malice,”5? 


“premeditated malice ;”> 


also, “premeditated, willful, malicious, and deliber- 
aver &P : 
PREMEDITATEDLY.*! Premeditately; deliber- 
conceived be- ately.®? 
[a] Similar definitions.—(1) “To{102 Or. 431, 203 P 311, 318; Peo. vy. 
think beforehand.” State, v. Exum, |] Callaghan, 4 Utah 49, 6 P 49, 53. 
N38) INC. (5.99) 617, 50) SE, 2835 uState [a] Similar definition.—‘Thought 
v. Dowden, 118 N. C. 1145, 1151, 24] over beforehand, for any length of 
SE 722 [quot State v. McClure, 166] time, however _ short.” State v. 
N. C. 321, 328, 81 SE 458]; Loy v.]| Blaine, 64 Wash. 122, 128, 116 P 660. 
State, 26 Wyo. 381, 185 P 796, 799. 56. Webster D. [quot Cook vy. 
(2) “To think of a matter before-]| State, 46 Fla. 20, 40, 35 S 665]. 
hand.” Com. v. Smith, 2 Wheel. Cr. 57. State v. Wimer, 97 Kan. 353, 
GNX 79, 86. 3D0,- Looe) ie 
“Think” see [38 Cyc 285]. 58. Greene v. State, 143 Ala. 2, 39 
41. Webster ,D. [quot Cook v.]|S 362, 365; Peo..v. Pool, 27 Cal. 572, 
State, 46 Fla. 20, 40, 35 S 665]; Fahne-| 585; McCabe v. Com., 3 Pa. Cas. 426, 


stock v. State, 23 Ind. 231, 263; Bran- 
ee v. Peo., 3 Utah 488, 493, 24 P 

[a] Similar definition —‘“To think 
on or revolve in the mind before- 
hand.” Daughdrill’ v. State, 113 Ala. 


7, 31, 21 S 378. 
Dodds, 54 W. Va. 289, 


42. State v. 
297, 46 SE 228. 

43. Anderson L. D. [quot Perugi 
v. State, 104 Wis. 230, 242, 80 NW 593, 
76 AmSR 865]; Carleton v. State, 
43 Nebr. 373, 412, 61 NW +699. 


44. Webster D. [quot Milton v. 
State, 6 Nebr. 136, 143]. 
45. Premeditated design see Hom- 


icide 88 62, 90-103. And a Design 
LSE Seep: 971 note 86 [b], 

46. Edwards v. State, 25 Rie 444, 
446; Peo. v. Ah Choy, 1 Ida. 347, 31.9% 
Peo. v. Clark, 7 N)"Y. 385,393; Bran- 
nigan v. Peo., 3 Utah 488, 493, 24 P 


ae And see Aforethought 2 C. J. p 
47, Pembrook v. State, (Nebr.) 


222 NW 956,.957. 

48. Martin v. State, 119 Ala. 1, 5, 
2b) S20 be 

49. Hawes v. State, 88 Ala. 37, 44, 
a 302; Mitchell vy. State, 60 Ala. 26, 


50. Webster D. [quot Cook v. 
State, 46 Fla. 20, 40, 35 S 665]. And 
see Deliberate 18 C.J. p 473 note 17. 

[a] As used in statutory definition 
of murder is synonymous with ‘‘delib- 
erate.” Peo. v. Ah Choy, 1 Ida. 317, 
319; State v. Reed, 117 Mo. 604, 23 
SW 886, 889: State v. Dale, 108 Mo. 
205, 18 SW 976; Bower v. State, 5 Mo. 
364, 379, 32 AmD 3825; State v. Lopez; 
15 Nev. 407, 414. 

[b] “Deliberate” distinguished as 
used in a homicide statute as mean- 
ing “maturely reflected’? see Pem- 
brook v. State, (Nebr.) 222 NW 956, 
957. And see Peo. v. Mongano, 1 N: 
Y. Cr. 411, 413 (where it was said 
that there is a substantial difference 


between “deliberate” and “premedi- 
tate’’). 
51. Keigans v. State, 52 Fla. 57, 


65, 41 S 886. 


52. See Prepense post. 
ae Atkinson v. State, 20 Tex. 522, 
54. Webster D. [quot Cook  y. 
State, 46 Fla. 20, 40, 35 S 665]. 
55. Republic v. Yamane, 12 Ha- 


waii 189, 202; State v. Hottman, 196 
Mo. 110, 94 SW _ 287, 239; State v. 
Forsha, 190 Mo. 296, 88:SW 746, 751, 
4 LRANS 576; State v. Snell, 78 Mo. 
240 [quot State v. Thomas, 118 N. C. 
1118, 1121, 24 SE 431]; State v. Har- 
ris, 76 Mo. 361, 363; State v. Lewis, 
69 Mo. 92, 98; Terr. v. Scott, 7 Mont. 
407, 414, 17 P 627; State v. Howard, 


8 A 45, 52; Clifford v. State, 58 Wis. 
477, 17 NW 304, 307 

59. Republic v. Yamane, 12 Ha- 
waii 189, 202; Chandler v. State, 141 
Ind. 106, 39 NE 444,447; State v. 
Williams, 96 Minn. 351, 105 NW 265, 
272; Brett v. State, 94 Miss. 669, 47 
Ss 781, 783; State v. Bridgham, 51 
Wash. 18, 97 P 1096, 1098; State v. 
Gin Pon, 16 Wash. 425, 47 P 961, 963; 
State v. Straub, 16 Wash. 111, 47 P 
227, 230;-State v. Rutten, 13 Wash. 
203, 211, 43 P 30; Cirej v. State, 24 
Wyo. 507, 161 P 556, 558; Parker v. 
State, 24 Wyo. 491, 161 P 552, 555. 

[a] “Deliberate and premeditated 
ip Caams iin tet v. State, 6 Nebr. 136, 

“Malice” see 38 C. J. p 344. 

60. Cannon vy. State, 60 Ark. 564, 
31 SW 150, 151, 32 Sw’ 128 


61. See’ Premeditate ante; Pre- 
meditation post. 

62. Century D. 

[a] ‘Deliberately” compared.— 


“While in some other states the two 
words have been deemed and held to 
be synonymous, it had long been de- 
termined here that ‘premeditatedly’ 
has reference, as the literal meaning 
of the word implies, to having 
thought over the matter beforehand, 
and ‘deliberately’ pertains more to 
the manner of committing the act, or 
to the fact that its commission was 
determined upon in cold .blood.” 
State v. Johnson, 92 Kan. 441, 444, 140 
P 839. See Cannon v. State, 60 Ark. 
564, 31 SW 150 [quot Averheart v. 
State,- (Ark.) 238 SW 620, 6211. 
And see Deliberation 18 C. J. p 474 
note 46 [a]. 

{b] “Premeditatedly.”—(1) “ ‘Pre- 
meditatedly’ has been defined as 
meaning planned, contrived, <.or 
schemed beforehand.” State vy. John- 
son, 92 Kan. 441, 4438, 140 P 839. (2) 
““Premeditatedly’ means thought of 
beforehand for any length of time, 
however short.” State v. Myers, 221 
Mo. 598, 614, 121 SW 1381, 135; State 
v. Schaefer, 116 Mo. 96, 109, 22:' SW 
447, 450; State v. Landgraf, 95 Mo. 
97, 104, 8 SW 2387, 6 AmSR 26. See 
State v. Vaughan, 200 Mo. 1, 98 SW 
2, 5; State v. McCarver, 194 ‘Mo. Vals 
92 SW 684, 686; State v. Todd, 194 
INT Ose cats: 92 SW 674, 676; State v. 
Atchley, 186 Mo. 174, 84 SW 984, 988; 
State v. Kinder, 184 Mo. 276, 83 SW 
964, 966; State v. Sharp, 483 Mo. 
715, 82 SW 134, 186; State v. Privitt, 
175 Mo. 207, 15 SW 457, 459; State 
v. Marsh, 171 Mo. 523, 41 SW 1003, 
1004; State v. MeMullin, 170 Mo. 608, 
6195 71 SW 221; State v. Gatlin, 176 
Mo. 354, 364, 70 SW 885, 888; State 
v. Tettaton, 159 Mo. 354, 60 SW 743, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


FN ae eT ee ne ee 


PREMEDITATION.**® A word composed of “pre” 
and “meditation,’”®* and meaning the act of meditat- 
ing beforehand:** the act of premeditating ;°° de- 
liberation ;°7 a deliberation and continued persistence 
which indicates more perversity than will;°% a de- 
sign formed to commit a crime, or to do some other 
thing before it is done;®® design or intent before the 
act; Zo forethought ;*4 meditation beforehand ;*? the 
mental operation of thinking upon an act ‘before 
or upon an inclination before carrying it 
out;*° previous contrivance or design formed;"* pre- 
vious deliberation ;*® a prior determination to do the 
act in question;?® thinking about and forming a de- 
sign or purpose before the commission of an act;77 
thinking over, deliberating upon, weighing in the 
thinking out beforehand;7® 


doing it; 


mind beforehand;‘* 


746; State v. Grant, 152 Mo. 57, 66, 
53 SW 432; State v. Harper, 149 Mo. 
514, 51 SW 89, 91; State v. McKenzie, 
144 Mo. 40, 45 SW 1117; State v. Wil- 
liams, 141 Mo. 316, 319, 42 SW 720; 
State v. Wright, 134 Mo. 404, 407, 35 
SW 1145; State v. Fitzgerald, 130 Mo. 
407, 32 SW 1118, 1115; State v. Av- 
ery, 113.:/ Mo: 2475, (21. SW-..192, «197; 
State v. Seaton, 106 Mo. 198, 17 SW 
169, 171; State v. Brooks, 92 Mo. 542, 
5 SW 257, 261, 330; State v. Talbott, 
73 Mo. 347, 350. (3) ‘‘Premeditatedly 
means with fixed and preconceived in- 
tention formed before the act.’ State 
er eae opsh, 39 Kan. 581, 587, 18 P 

[ce] “Willfully, premeditatedly 
and with malice aforethought.”— 
Jewell v. Terr., 4 Okl. 53, 68, 43 P 
1075. 

“Deliberately” as containing in its 
meaning “premeditatedly” and more 
see Deliberately 18 C. J. p 473 text 
and note 40. 

63. See Premeditate ante; Pre- 
meditatedly ante. ; 

Premeditation as element of: 
a general see Criminal Law §§ 
Mayhem see Mayhem §§ 4-6. 

Murder see Homicide §§ 90-103, 107. 

64. Keigans v. State, 52 Fla. 57, 41 
S 886, ae pier v. State, 46 Fla. 20, 
40, 35 S 6 

65. hae D. [quot Simmerman 
ee 14 Nebr. 568, 569, 17 NW 


66. Keigans v. State, 52 Fla. 57, 
65, 41 S 886; Century D. [quot Cook 
v. State, 46 Fla. 20, 40, 35 S 665]. 

67. Cannon v. State, 60 Ark. 564, 
31 SW 150;-32 SW 128, 129; Cook v. 
State, 46 Fla. 20, 40, 35 S 665. 

“Deliberation” compared see 18 C. 
J. p 474 note 46 [a]. 

68. Bouvier L. D. [quot Brannigan 
v. Peo., 3 Utah 488, 494, 24 P 767]. 

69. ‘Bouvier Liga’; Tquot Branni- 
gan v. Peo., supra]. 

70. Saree af McGaffin, 36 Kan. 315, 
13 -P_560. 

[a] Similar definitions.— (1) “Tn- 
tent before the act.’’ Stokes v. State, 
54 Fla. 109,'113, 44 S 759; Olds. v. 
State, 44 Fla. 452, 33 S 296, 299; Kil- 
lins v. State, 28 Fla. 313, 334, 9 S 711; 
Ernest v. State, 20 Fla. 383, 388 (“but 
not necessarily an intent existing 
any extended time before the act’’) 
[quot Powell v. State, 93 Fla. 756, 
112 S 608, 610]; Perugi v. State, 104 
Wis. 230, 248, 80 NW 593, 76 AmSR 
865. (2) “Premeditation is where the 
intention to do an act has been 
formed before the attempt to exe- 
OG it.” State v. Ah Lee, 8 Or. 214, 

0 

Via Century.) D2. 1a et Cook v. 
State, 46 Fla. 20, 40, 35 8 665]; Kei- 
gans v. State, 52 Fla. U6 o 4d US 
886. See State v. Venable, (Mo.) 177 
SW 308, 309; State v. Sanchez, 27 N. 
M. 62, .196°P) 175; State -v. Smith, 26 
N. M. 482, 194 P 869, 872. 

72. Peo. v. Kiernan, Sau Yah CT, 
247, 250. 

73. State v. Moody, 18 Wash. 165, 
173, 51 P 356; State v. Straub, 16 
Wash. 111, 120, 47 P 227. 


PREMEDITATION—PREMISES 


short.®° 


Phrases: 
tion; also, 


stated ;8§ 


[a] Similar definition.—“‘The 
mental operation of thinking over an 
act or line of action already decided 
in the mind before carrying the act 
or line of action into execution.’ 
State v. Lindgrind, 33 Wash. 440, 443, 
74.P 565. 

74. Webster D. [quot Simmerman 
v. State, 14 Nebr. 568, 569,17 NW 
115]. 

[a] Similar definition.—‘‘Previous 
design formed.” State v. Fiske, 63 
Conn. 388, 390, 28 A 572. 

75. Century DPD. sfauot’.- Cook: Ns 
State, 46 Fla. 20, 40, 85 S 665]; Web- 
ster D. [quot Simmerman v. State, 14 
Nebr. 568, 569, 17 NW 115]; Keigans 
v. Staite, 52 Fla. 57, 65, 41 S 886; Peo. 
v. Kiernan, 3 N. Y: Cr. 247, 250. 

76. State.v., Cameron,—166 N.C: 
379, 382, 81 SE 748; State v. Banks, 
143; Ni. 965207 657. ot? SH, Lida See 
Ferguson v. State, 92 Ark. 120, 122 
SW 236, 237. 

“Premeditation involves a prior in- 
tention to do the act in question. It 
is not necessary. however, that this 
intention should have been conceived 
for any particular period of time.” 
Lowe v. State, 90 Fla. 255, 260, 105 S 
829. To same effect Buchanan v. 
State, 95 Fla. 301, 116 S 275, 277. 

{a] Similar definitions.—(1) ‘In- 
volves a prior purpose to do the act 
in question.’ Blevins v. State, 85 
Ark. 195, 198, 107 SW -393: (2) “A 
prior intention to do the act in ques- 
Elon State v. Ah Lee, 8 Or. 214, 

77. Com. v. Webb, 252 Pa. 187, 97 
A189, 191. 

78 Parker v. State, 24 Wyo. 491, 
161 P 552,555. 

79. State v. Spivey, 132 N. C. 989, 
43 SE 475. 

[a] Similar definition.—‘To think 
beforehand.” Com. - v.-“Perrier, /'+3 
Phila. (Pa.) 229; 282. 

80. State v. Spotted Hawk, 22 
Mont. 33, 67,.55 P 1026. See State v. 
Prolow, 98 Minn. 459, 108 NW 873, 


874; State v. Ashcraft, 170 Mo. 409,° 


413, 70 SW 898; State v. Kotovsky, 

74 Mo. 247, 249; State v. Kilgore, 70 

State v. Evans, (N. C.) 

; State v. Steele, 190 N.C. 

506, 511, 130 SE 308; State v. Benson, 

183 N. C. (OS, wat SE 869, 871. 

81. U.S. v. Beecham, 15 Philippine 

272, 293. 

82. State v. Zdanowicz, 69 N. J. L. 

619, 55 A 748, 746. 
83. State v. Fiske, 63 Conn. 388, 

390, 28 A 572. 

84. Premises: 

In a deed see Deeds §§ 53-71. 

In a will see Wills [40 Cyc 1532]. 

Leasehold see Landlord and Tenant § 
385. 

On the see On § 20. 

Sale of liquor to be drunk on prem- 
ises see Intoxicating Liquors § 231. 
85. Old South Assoc. v. Codman, 

211 Mass. 211, 97 NE 766, 767; Rig- 

nall v. State, 134 Miss. 169, 98 S 444, 

445 [quot Matthews v. State, 134 

Miss. 807, 100 S 18, 19]; Merchants’, 

ete., Ins. Exch. v. Southern Trading 

Co., (Tex. Civ. A.) 205 SW 352, 359; 

Smith v. State, 99 Tex. Cr. 114, 268 


[49 C.J.] 1827 


thought beforehand for any length of time, however 
Premeditation is nothing more or less ees 
a mental process—a series of mental attitudes.® 
‘Deliberately, 
“with premeditation. 
PREMISES. 84 
having various meanings dependent upon the sub- 
ject noaktor in connection with which it is used.*® 
It has no fixed legal significance.*® 
sense of the word,®? it means facts previously 
foregoing statements;*® introduction ;°° 
matters previously ‘stated or set forth;°! statements 
-previously made;°? that which has been before men- 
tioned ;°? that which has gone before ;°* that which is 
before;?® that which precedes ;°° that which is put 


and with ee 
83 


[§ 1] A. In General. A word 


In the primary 


SW 742, 743; Lanterman v. Nestor, 
146 Wash. 37, 261 P 800, 801. See 
Casey v. Boston El. R. Co., 255 Mass. 
33, 150 NE 850, 851. Compare Snow 
Vo Duxstad, 2235 0W yo. 82) 24 7e Reiss 
183 (where it was said that, in a 
written instrument, its meaning is 
certain and generally well under 
stood, and the authorities are all in 
agreement concerning it). 

‘Its exact meaning, when found in 
contracts and conveyances, must be 
determined according to the intention 
of the parties as ascertained from 
the contract and the facts and cir- 
cumstances attending its making.” 
Merchants’ Bldg. Impr. Co. v. Chicago 
Exch. Bldg. Co., 210 Ill. 26, 38, 71 NE 
22, 102 AmSR 145 [quot F. F. Proctor 
Troy Properties Co., Inc. v. Dugan 
Store; Ine; 191, App. Div.) 685, 181 
NYS 786, 788]. 

$9 Tex... ‘Gr. 


86. Smith v. State, 
114, 268 SW 742, 748. Compare 
Jameson v. London, ete., Loan, ete., 
Co., 27 Can. S. C. 435, 440 (speaking . 
of its “proper, legal, and technical 
signification” as used in a deed). 

87. Rapalje & L. L. D. [quot Alas- 
ka Imor.\ Co. v.-Hirseh,; 119 Galo249; 
255, 47 P 124, 51 P 340; Snow v. Dux- 
stad, 23 Wyo. 82, 147 P 174, 183]. 

88. Standard D. [quot Snow v. 
Duxstad, supra]. } 

{a] “In its etymological sense, 
the term applies to that which has 
been before mentioned, and .includes 
facts recited in the instrument in 
which it is used.” 3 Washburn Real 
Prop. (5th ed) p 466 [quot Berry v. 
Marion County Lumber Co., 108 S. 
C. 108, 93 SE 328, AnnCas1918E 877]. 

89. Black L. D. [quot Snow v. 
Duxstad, 23 Wyo. 82, 147 P 174, 183]; 
Standard D. [quot Snow v. Duxstad, 
supra]. 

90. Bouvier L. D. [quot Alaska 
Impr. Co. v. Hirsch, 119 Cal, 249, 255, 
47 P 124, 51 P 340; Bankers’ Trust 
Co. v. Maxson, 100 N. J. Eq. 1, 9, 134 
A 875, 879; Snow v. Duxstad, 23 Wyo. 
82,147 P 174, 183]. 

“Introduction” see 33 C. J. p 804. 

91. Webster Int. D. [quot Snow 
Hr isdn: 23 Wyo. 82, 147 P 174, 


92. Bouvier L. D. [quot Alaska 


‘Impr. Co. v. Hirsch, 119 Cal. 249, 255, 


47 P 124, 51 P 340; Bankers’ Trust 
Co,..¥3 Maxson, 100 N. Jay HO de Op bos 
A 875, 879; Snow v. Duxstad, 23 Wyo. 
82, 147 P 174,383) 5... O18 Dominion 
SS. Co. v. New York, 286 Fed. 155, 
156. 

93. Rapalje & L. L. D. [quot Alas- 
ka Impr. Co. v. Hirsch, 119 Cal. 249, 
255, 47 P 124, 51 P 340; Snow vy. Dux- 
stad, 23 Wyo. 82, 147 P 174, 183]; 
Bankers’ Trust Co. v. Maxson, 100 N. 
J. Eq. 1, 9, 184 A 875, 879 [quot Cyc]. 

94. Old Dominion SS. Co. vy. New 
York, 286 Fed. 155, 156. 

95. Bouvier L. D. [quot Alaska 
Impr. Co. v. Hirsch, 119 Cal. 249, 255, 
47 » 124, 51 P 340; Bankers’ Trust 
Cor aws Maxson, 100 N. J. WG. 9 bes 
A 875, 879]. 

96. Black L. D. [quot Snow vy. 
oie 23 Wyo. 82, 117, 147 P 174, 
183], 


(1828 [49 C.J.] 


before ;°? what has been previously mentioned, with- 
out regard to the nature of the thing.°® 


so used in.a written instrument.?® 


ing, premises are what has already been stated and 
set forth,! although, in equity, they are more particu- 
larly the stating part of the bill.2 As used in a deed, 
the word means all that precedes the habendum, and 
generally refers to what the deed purports to con- 
From this it has come to mean the land itself, 
or the right, title, or interest conveyed.* 

In regard to the matter or sub- 
ject before mentioned or in question;° in relation to 


vey.® 


In the premises. 


Ov black ls). ss Bouvier la: 
[both quot, Snow v. Duxstad, supra]. 
an Sanford v. Irby, 4 L. J. Ch. 23, 

99. See infra this note. 

{a] In an instrument of writing, 
previous matter contained therein 
and concerning which something is 
proposed. Bankers’ Trust Co. v. Max- 
son, 100 N. J. Eq. 1, 9, 184 A 875, 879; 
Teutonia F. Ins. Co. v. Mund, 102 Pa. 
89, 93 [quot Snow v. Duxstad, 23 
Wyo. 82. 147 P 174, 183]. 

{b] “In law, what has been stat- 
ed before or above (in a document); 
the aforesaid.” Century D. [quot 
Snow v. Duxstad, 23 Wyo. 82, 117, 147 

eo JEX AICS 
[cl] “Although in popular lan- 
guage it is applied to buildings, in 
legal language means, the subject or 
thing previously expressed.” Beacon 
Peter OASSUT = CON EV.) GIlDbDy. 5 
<CanAppCas 20; 37. 

1. See infra this note. 

“So. in pleading, the expression ‘in 
consideration of the premises’ fre- 
quently cccurs, the meaning being ‘in 
consideration of the matters herein- 
before. stated.’” Black L. D. [quot 
Snow v. Duxstad, 23 Wyo. 82, 117, 147 
P 174]. 

“Premises are what has already 
been stated and set forth in the 
count.’ Parker v. Burgess, 64 Vt. 
442; 446, 24 A 743. 

-fa] As used in plea of arbitration. 
—Where a plea alleged the submis- 
sion of all) matters in variance be- 
tween parties to arbitrators and that 
the arbitrators did make their award 
in writing under their hands, of and 
concerning the “premises,” it was 
held that the word “premises” should 
be construed to mean all matters in 
variance between the parties. Young 
v. Shook, 4 Rawle (Pa.) 299, 304. 

2; Bouvier L. D. [quot Sandy Vv. 
State, 60 Ala. 18, 19 (quot Lanter- 
man v. Nestor, 146 Wash. 37, 261 P 
800; 801)]; Strange v. Watson, 11 
Ala. 324, 335. See Equity §§ 392, 396. 

3. See Deeds § 53. 

4 See infra § 3. 

[a] “fhe term ‘premises’ may or 
may not include land, (1) but may 
be held to mean only the right, title 
or interest conveyed.” Merchants’ 
Bldg. Impr. Co. v. Chicago Exch. 
BldssiCor 210" Ti) 26,° 3671 NE 22, 
102 AmSR 145 [quot F. F. Proctor 
Troy Properties Co., Inc. v. Dugan 
Store, new ole App, Dive 6So.euL or 
NYS 786, 788]. (2). “It oftentimes 
describes the fee of land. But it may 
signify something less extensive, if 


the context seems to require it.” 
Old ‘South’! Assoc. vi ‘Codman, 211 
Mass.’ 2f1,°216, ‘97 NE 766." (3) It is 


equally well adapted to designate the 
interest or estate intended to be con- 
veyed. Northfield Nat. Bank v. BH, B. 
Ellis Granite Co., 100 Vt. 11, 21, 134 
A 595; Cummings v. Dearborn, 56 Vt. 
441, 443. See Arms v. Burt, 1 Vt. 308, 
311, 18 AmD 680. 
5. Webster Int. D. [quot Snow v. 
Duxstad, 23 Wyo. 82, 147 P 174, 183]. 
6. Century D. [quot Snow y. Dux- 
supra]. 
. Standard D. [quot Snow v. Dux- 
stad, supra]. 
Black L. D. [quot Snow v. Dux- 
supra]. 


stad, 


stad, 


PREMISES 


It may be 
Thus, in plead- 


deduced.§ 


General. 


9. Bouvier L. D.; Worcester D. 
[both quot Matter of Cullinan, 113 
App. Div. 485, 99 NYS 374, 375]; Old 
Dominion SS. Co. v. New York, 286 
Fed. 155, 156; Valentine v. State, 19 
Ala. A. 510, 98 S 483, 487; State v. 
French, 120 Ind. 229, 230, 22 NE 108, 
135 [quot State v. Yellowday, 152 N. 
C. 793, 67 SE 480, 482]; Spencer Stone 
Co. v. Sedwick, 58 Ind. A. 64, 105 NE 
525, 529 [eit ‘Cye]; Carr v..Philadel- 
phia Fire Assoc., 60 N. H. 513, 520; 
Allen v. Oscar G. Murray R. Em- 
ployés’ Ben. Fund, 112 Misc. 156, 182 
NYS 3869, 371; New York Cent., etc., 
Re Co, tv. “Buttalo.s76 arise. AGo5, 135 
NYS 196,.199; Bowers v. Pomeroy, 
21 Oh. St. 184, 190; Hilton’s App., 116 
Pa. 351, 358. 9 A 342; Mosley v. Ver- 
mont Mut, F. Ins. Co., 55 Vt. 142, 148; 
Lanterman v. Nestor, 146 Wash. 37, 
261 P 800, 801. 

fa] Similar definitions.—-(1) 
“Lands and houses or tenements.” 
Century D. [quot Matter of Cullinan, 
113 App. Div. 485, 487, 99 NYS 374]. 
(2) Lands or houses and tenements. 
Rohrbacher’s Est., 14 Pa. Co. 568, 570. 

[fb] As referring to mineral 
rights.—Gordon v. Park, 219 Mo. 600, 
TUT IS WLiGss sr D67s 

[c] As referring to surface rights. 
—Piedmont, etc., Coal Co. v. Kearney, 
114 Md. 496, 79 A 10138, 1018. 

“Land” see 35 C. J. p 933. 

“Tenement” see [38 Cyc 180]. 

10. Standard D. [quot Matter of 
Cullinan, 113 App. Div. 485, 99 NYS 
374, 3753; Ruble’ v.. Ruble; (Tex. Civ. 
A.) 264 SW 1018, 1019]. See Hol- 
brook v. Debo, 99 Ill. 372, 381; North 
Dakota Horse, etc., Co. v. Serumgard, 
17 N. D. 466, 117 NW 454, 463, 138 
AmSR 717, 29 LRANS 508; Smith v. 
Pollard yom Vitw aie a de ; 

[a] “ ‘Premises’ and ‘lands’ are 
synonyms; if there is a distinction, 
it is that the word ‘premises’ is the 
more inclusive.’ Matter of Cullinan, 
113 App. Div. 485, 487, 99 NYS 374. 

{[b] “Premises means lands.’’— 
Vegenas v. Kelly, 122 Misc. 800, 204 
NYS 749. 

[ec] “Land” and “real estate” are 
synonyms when used in statutes or 
in instruments relating to real prop- 
erty. Munson v. Wade, 174 Ark. 880, 
298 SW 25, 26 (referring to Crawford 
& M. Dig. c 59 §§ 4253-4333); Craft 
ve Indiana, etc, Ri Cot,, 166° TIS 580, 
46 NE 1132, 1133 (referring to 2 Starr 
& C. St. Annot. c 95 § 14); Rev. L. 
(1910) § 1153 [quot Woodworth v. 
Franklin, 85 Okl. 27, 204 P 452, 458, 
27 ALR 590). See Kimbro v. Harper, 
113 Okl. 46, 51, 238 P 840, 844. 

{d] Execution against land.—In a 
statute providing that all the debtor’s 
interest in the premises will pass by 
a levy of an execution against land, 
unless it is larger than the estate 
mentioned in the appraiser’s return, 
the word “premises” must be con- 
strued to apply to the estate taken. 
Swanton v. Crooker, 49 Me. 455, 459. 

11. Robinson v. Mercer County 
Mut. ins? Col, 27 NL dee S46 arate 
Rouse v. Catskill, ete., Steam-Boat 
Co., 59 Hun 80; e825 oe Nase L2G cee 
M. Rowe Co. v. Wallerstein, 145 Va. 
191, 1383 SE 669, 670 [cit Cyc]; Doe 
v. Willetts, 7 Cy Bi 709;/ 715, 62 BCL 
709, 1837 Reprint 280. See Orke v. Mc- 
Manus, (Iowa) 115 NW 580, 581; In 


a subject which has been mentioned, as, he had no 
authority in the premises;° with reference to some- 
thing already stated, as, I shall take the proper ac- 
tion in the premises.? 

[§ 2] B. In Logic. The two introductory proposi- 
tions of a syllogism from which the conclusion is 


[§ 3] ©. With Reference to Real Property—1. In 
In popular usage, the term has come to 
mean, lands and tenements;® land or lands;*° land 
and the building thereon;!! land and its appurte- 
nances;!2 the grounds immediately surrounding a 


re Henry, 142 NYS 485, 486. 

“The word ‘premises’ means land 
and the buildings and_ structures 
thereon.”’ McSherry v. Heimer, 132 
Minn. 260, 263, 156 NW 130, 132 [cit 
Cyc]; State v. Jackson, 100 W. Va. 
543, 544. 131 SH 11. 

[a] In fire insurance papers, 
“preinises” may refer to a building 
or buildings and land; as, “to lease 
premises;” “the premises insured.’ 
Webster New Int. D. [quot Meador v. 
Blonde, 34 Wvo. 397, 244 P 222, 223]. 

{b] “Curtilage’ compared.—‘‘The 
word ‘premises’ has practically the 
same meaning, unless manifestly of 
a more comprehensive meaning to be 
deduced from facts or circumstances 
indicative of some other meaning.” 
Ratzell v. State, 27 Okl. Cr. 340, 346, 
228 2° 166.- See also 1756. Isp. fome 

[c] “Messuage” distinguished.— 
“Premises” taken alone has a broad- 
er meaning than ‘‘messuage.” State 
v. Cooper, (Mo.) 246 SW 892, 893. 
See also 40 C. J. p 653. 

12. Standard D. [quot Matter of 


Cullinan, 113 App. Div. 485, 99 NYS 
374, 375; Ruble v. Ruble, (Tex. Civ. 
A.) 264 SW 1018, 1019]; Winlock v. 


State, 121 Ind. 531, 533, 23) NEI 
Spencer Stone Co. v. Sedwick, 58 Ind. 
A. 64, 105 NE 525, 529; New Jersey 
Zinc Co. v. New Jersey Franklinite 
Co., 13 N. J. Eq. 322, 331; F. F. Proc- 
tor Troy Properties Co. v. Dugan 
Store, 191 App. Div. 685, 181 NYS 
786, 788; Allen v. Oscar G. Murray 
R. Employés’ Ben. Fund, 112 Misc. 
156, 182 NYS 369, 371; Peo. v. State 
Tax Comrs., 67 Misc. -508, 124 NYS 
711, 713; Steinhardt v. Burt, 27 Misc. 
782, 57 NYS 751; Rice v. Central Falls 
License Comrs., 36 R. I. 50, 88 A 885, 
887, AnnCas1916C 1189; Thompson 
v. Browne, 10 S. D. 344, 347, 73 NW 
194; Sands v. Kaukauna Water Pow- 
er Co., 115 Wis. 229, 232, 91 NW 679; 
Read v. Read, 15 Wkly. Rep. 165. 

[a] “In common parlance, the 
term is used to signify land with its 


appurtenances.”’ Cobe v. Bartlett, 191 
Til. A. 242, 250. 
[b] Similar definition. — ‘“‘Land, 


tenements, and appurtenances.” Rig- 
nall v. State, 1384 Miss. 169, 175, 98 S 
444 [quot Matthews v. State, 134 
Miss. 807, 100 S 18, 19]. 


{c] House, outhouse, or other 
building may be included. Covy v. 
State, 4 Port. (Ala.) 186, 190° [eit 


McSherry v. Heimer, 132 Minn. 260, 
263, 156 NW 130, 132]. See Herrman 
v. Adriatic F. Ins. Co., 45 N. Y. Super. 
394, 402; Merchants’, etc., Ins. Exch. 
v. Southern Trading Co., (Tex. Civ. 
A.) 205 SW 352, 359. 

[ad] In contract to sell certain 
premises on P street, the term would 
include the land on which the build- 
ings were located. P. H. Snook, etc., 
Furniture Co. v. Steiner, 117 Ga. 363, 
370, 48 SE 775. 

[fe] “As applied to a school, it 
will properly include in addition to 
the room or _ building, where the 
school holds its sessions, as appur- 
tenant thereto, such portion, if any, 
of the land whereon it stands as 
may be apportioned or designated, by 
proper authority for the use of the 
school whether in common with oth- 
ers lawfully using said land or other- 
wise.”’ Rice v. Central Falls License 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- granted by the deed.” 


‘used 


house;?° a piece of real estate.14 


now to have the support of widespread and frequent 
It is also often construed to mean build- 
ings;'® a building with its adjuncts;!7 a dwelling 
house;!8 and even rooms or apartments within a 
building,?® or a floor of a building.?° 
that the word signifies a distinet and definite local- 
ity; otherwise its use would be misapplied.?? 

[§ 4] 2. In Workman’s Compensation Acts.2?2 As 
referring to the premises of an employer, it has a 
“nroperty,”?? that 
is, it does not include all property owned by the 
employer, but embraces that used in connection with | hereby 


usage.?° 


narrower meaning than the word 


Comrs., 36 R. I. 50, 55, 88 A 885,-Ann 
Cas1916C 1189. 

{f] ‘As applied to the occupancy 
of real property it embraces any defi- 
nite portion of land and the building 
and appurtenant structures situated 
thereon, over which the owner or oc- 
cupant has the right to and does exer- 
cise authority and control.” Kunkel 
v. Abell, 170 Ind. 305, 306, 84 NE 503 
[quot McSherry v. Heimer, 132 Minn. 
260, 263, 156 NW 130, 132]. 

“Appurtenance” see 4 C. J. p 1466. 

13. Martin v. Martin, 8 Ont. L. 
462, 466, 3 OntWR 930, 24 CanLTOcc 
Notes 369. 


14. Webster D. [quot State v. 
Moore, (Miss.) 24 S 308]; Ruble v. 
Ruble, . (Tex. Civ. :A.) 264 Sw 1018, 


1019 [quot Cyc]. See Godfrey v. Mar- 
the Inv. Co., (Mo. A.) 216 SW 822, 

[a] Similar definitions.—(1) “A 
distinct portion of real _ estate.” 
Standard D. [quot New York Cent., 


ete., R. Co. v. Buffalo, 76 Misc. 655, 
659,. 135 NYS, 19635. Ruble v. Ruble, 
(Dex, (Civ. A.) 264 SW 1018, 1019). 


(2) “Distinct parcels of real estate.’ 
See Sands v. Kaukauna Water Power 
€o., 115, Wis. 229, 231, 91 NW_ 679: 

[b] Synonymous with “lot.2— 
Amos v. Fond du Lac, 46 Wis. 695, 
701, 1 NW 346. See Bayley v. McCoy, 
8 Or. 259, 262. 

[ce] As meaning a farm.—Home 
Ins. Co. v. Gagen, 38 Ind. A. 680, 76 
NE 927, 929. 

{d] “Esplanade” as premises.— 
Bideford Urban Dist. Council v. Bide- 
ford, ete:., Re Coe.,-68 J. P1123. 

15. Abbott L. D. [quot Sands _ v. 
Kaukauna Water Power Co., 115 Wis. 
229, 232, 91 NW-_679]. 

[a] “ts usual and appropriate 
meaning in conveyances and con- 
tracts for the purchase and sale of 
real estate is the thing demised or 
Cobe v. Bart- 


146 App. 


lett, 191 Ill. A. 242, 250. 

16. Nichols v. EKustis, 
Div. 475, 131 NYS 265, 266. 

[a] “As employed in fire insur- 
ance policies, means no more than the 
insured building or the _ building 
which contains the insured property, 
and cannot be held to be coextensive 
with the lot upon which the build- 
ing is constructed or a lot contiguous 
thereto.” Rossini v. Saint Paul F. 
& M. Ins. Co., 182 Cal. 415, 423, 188 
P 564. See Sexton v. Hawkeye Ins. 
Co., 69 Iowa 99, 28 NW 462, 464; 
Rau v. Westchester F. Ins. Co., 36 
App. Div. 179, 55 NYS 456, 460; Al- 
lemania F, Ins. Co. v. Pittsburgh Ex- 
position Soc, 8 Pa. Cas. 424, 11 A 
572, 573; Firemen’s Fund Ins. Co. v. 
Shearman, 20 Tex. Civ. A. 348, 50 SW 
598, 599; Northwestern Mut. L. Ins. 
Co. v. Germania F. Ins. Co., 40 Wis. 
446, 452. 

[b] “Building” and “premises” 
interchangeably.—Kenefick  v. 
Norwich Union F. Ins. Soc., 205 Mo. 
294, 103 SW _ 957, 959; Everett v. Pa- 
trons’, etc., Mut. F. Ins. Co., (Mo. A.) 
7 SW (2a) 463, 468. 


17. Webster D. [quot State v. 
Moore, (Miss.) 24 S 308]; Ruble v. 
Ruble, (Tex. Civ. A.) 264 SW 1018, 


1019 [quot Cyc]. 
[49 C. J.—84] 


PREMISES 


Such use seems 


It will be seen 


[a] Similar definition.—“A house 
or building and the out-houses and 
places belonging to it.’ Rohrbach- 
enssit,,. 4) (Pas (©O. D68;514 Or 

[b] “House” not synonymouss.— 
Valentine v. State, 19 Ala. A. 510, 98 
S 483, 487. 

“Adjuncts” see 1C. J. p 1237. 

18. Metropolitan Water Bd. v. 
Paine, [1907] 1 K. B. 285, 295. And 
see State v. Comolli, 101 Me. 47, 48, 
63 A 326: Jones v. Fletcher, 41 Me. 
254, 256 (as used in a search war- 
rant). 

{a] In insurance policy.—Thomas 
V. edartiorad’ Be ins, Co:, 53 SW.) 297; 
298, 21 KyL 914. 

“Dwelling house” see Dwelling or 
Dwelling House 19 C. J. p 843. 

19. Nahigian v. Fidelity, etc., Co., 
214 Mo. A. 1, 253 SW 83, 84 (in in- 
surance policy); Peo. v. Shkilky, 201 
App. Div. 55, 194 NYS 101, 102 (so 
in Tenement House Law). See Peo. 
Mee Shults, 87 Misc. 348, 149 NYS 913, 


Tal May be limited to the in- 
terior of insured’s office or store, etc. 
Aronson v. Maryland Casualty Co., 
(Mo. A.) 280 SW 724. 

[b] Kitchen as part of premises. 
—Vaivada v. State, 182 Wis. 309, 195 
NW 937; Wibmer v. State, 182 Wis. 
303, 195 NW 936. 

[c] “Room” distinguished.—‘‘In 
common parlance the term is broad- 
er than the word ‘room.’”’ Kunkel vy. 
Abell, 170 Ind. 305, 306, 84 NE 508. 

“Apartment” see 3 C. J. p 250. 

“Room” see [34 Cyc 1815]. 

20. Axe v. Fidelity, etc., Co., 239 
Pa. 569, 86 A 1095, 1097, 46 LRANS 
474. See Schlessel v. Massachusetts 
Bonding, ete., Co., 180 Misc. 778, 225 
NYS 301, 303 (insurance contract); 
Cohen v. Simon Strauss, Ine., 139 
NYS 929, 931 (insurance contract). 

ae of a building” see Floor 


21. State v. Fezzette, 103 Me. 467, 
471, 69 A 1073 [quot Robinson vy. 
State, (Miss.) 108 S 903, 905 (‘it 
may mean a room, or a shop, or a 
building, or a definite area, but in ei- 
ther case, the locality is fixed’’)]. 

[a] Does not include personal 
property.—Staley v. Peo., 78 Colo. 67, 
239 P 728, 729; Howard F. & M. Ins. 
Cozsv., Connick, 24. Sil 455 se iCanie Vv. 
Roger Williams Ins. Co., 60 N. H. 513, 
520; Robinson v. Mercer County Mut. 
Bun ines Cog. 2 ieNind 7 Lalo 4jwu 415 

[b] Does not include cars of rail- 
way company within meaning of stat- 
ute, requiring written notice of in- 
juries resulting from snow and ice on 
“premises” as condition precedent to 
right of recovery. Casey v. Boston 
El. R. Co., 255 Mass. 33, 150 NE 850, 
851. 

{c] Boat or vessel as “premises.” 
i) Boat may well be regarded as 
‘premises’ as the latter term is used 
in a statute dealing with the sale of 
intoxicating liquor. Rex v. Himmel- 
spach, 9 OntWN 388, 24 CanCrCas 381, 
382. (2) May mean a steamship as 
used in an insurance policy. Reid v. 
Lancaster, 19 Hun (N. Y.) 284, 286. 

22. See Workmen’s Compensation 
Acts § 68. 

23. Palko v. Taylor-McCoy Coal, 
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the actual place of work where the employer carries 
on the business in which the employee is engaged.”* 

[§ 5] D. Phrases. 
jacent premises,”?° “business premises,”?? “by means 
of the premises,”?* “disturbances caused by persons 
not claiming any right to the premises,”?° “engaged 
or employed about the premises,’’?® “entry of the 
said premises,”*? “house and premises,’’?? “house or 
premises,”’?*® “inelosed premises,”’?* “licensed prem- 
ises,’’?> “other premises,”’?*® “owner of the premises 
to the east,”’7? “premises above mentioned’’’’ “prem- 
ises deseribed and specially designated,’’?® “premises 
assured,”*® 


“About the premises,”?> “ad- 


“premises hereinbefore men- 


etc., Co., 289 Pa. 401, 137 A 625; -626. 
24. Meucci v. Gallatin Coal Co., 279 
Pa. 184, 123 A 766, 767; Shickley v. 
Philadelphia, etc., Coal, ete., Co., 274 
Pa, 360, 118 A 255. 
““Premises’ includes the land 
where the business in which the em- 
ployee is engaged, is actually car- 
ried on.’ Palko v. Taylor-McCoy 
ee etc:, Co., 289 Pa. 401, 405, 137 A 


[a] “Premises of his employer.”— 
Northwestern Fuel Co. v. Industrial 
Soman; 197 Wis. 48, 221 NW 396, 


[b] Bridge on which a city em- 
ployee was working as part of the 
“premises” of the city see Zenor v. 
Spokane, etc., R. Co., 109 Wash. 471, 
186 P 849, 850. 

[c] “Plant” not synonymous as 
used in act see Martin v. Matson Nav. 
Co., 244 Fed. 976, 978 (Washington 
statute). 

[d] Street is not within the stat- 
utory term “premises of the employ- 
er’ as regards a street cleaner killed 
on the streets on his way to work. 
Caravella v. Milwaukee, 194 Wis. 190, 
192, 215 NW 911. 

fe] “Upon the premises of the 
employer.”—Murphy v. Ludlum Steel 
Co., 182 App. Div. 139, 141, 169 NYS 
781; Bristow v. Department Of La- 
por, etc., 139 Wash. 247, 246-P 573, 

25. See About § 8 note 33 [b]. 

26. See Adjacent 1 C. J. p 1197 


[a] “Distillery premises or prem- 
ises adjacent.’—Creekmore v. Com., 
(Ky.) 12 SW 628. 

27. State v. Almy, 32-R. I. 415, 420, 
79 A 962. 

[a] “Business promises only.”— 
In re Calf, [1920] 2 K. B. 364, 384. 

28. Parker v. Burgess, 64 Vt. 442, 
446, 24 A 748. 

29, Keenan v. Flanigan, 157 La. 
749, 103 S 30, 31, 38 ALR 248. 

Pe See Engage 20 C. J. p 1259 note 
ate In re Calf, [1920] 2 K. B. 366, 

32. Wright v. Dressel, 140 Mass. 
147, 149, 3 NE 6 (as used in a search 
warrant the “and premises’ refers 
only to the premises used and occu- 
pied in connection with the house); 
Ross! v. Veal,.1 Jur. N. S. 751, 752. 

33. Kingston-Upon-Hull Corp. v. 


vise Hastern Aso. [woke eh: 
oo See Inclose 31 C. J. p 394 note 
35. Igoe v. Shann, [1903] A, C. 


320, 325 
“Ticense” see 37 C. J. p 161. 
36. See Other § 4 note 23. 


ed, Lucas v. Hooper, 19 OntWN 
; OF 
38. Robinson v. Mercer County 


MU Ins, Conn ag iN Sela Vo seme 

39. State v. Grames, 68 Me. 418, 
421 [quot Robinson vy. State, (Miss.) 
108 S 908, 906] (‘in a complaint or 
warrant cannot, by any reasonable. 
use of language, he held to apply to 
a person or persons’). 

40. Chapman vy. Providence, ete., 
ace ao (N. B.) 4 CanLTOccNotes 

5; : 
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tioned, ”4t “nremises occupied as a pump station,”*? 


“premises occupied by,’’** premises upon which a 
dwelling house is situate,”44 ‘ ‘property on or near 
said premises,”*® “purchase of other premises,’”*® 

‘said premises,’’*’ “such premises,”*® “the mansion- 
ee gardens and premises,”*® “the premises 
known as,’”°° “the premises of,’°+ “the 
premises which he holds under lease,”’>? “the said 
messuage or tenement, buildings, lands, and prem- 
ises, 953° “these conveyed premises,”54 “trying to 
persuade the slave to leave his master’s premises,’’°> 
“view the premises,”’®® “warranted that said prem- 
ises are always oceupied;”*? also, “while on the 
premises.’’°§ 

PREMIUM.®® Premium is a word of art®® with a 
well defined meaning.*? <A bonus;®? compensation 
for the use of money ;°* a price for a loan;°* a reward 
or recompense for some act done;®° a sum in addition 
to interest ;°° some valuable thing, offered by a per- 
son for the doing by others, into the strife for which 
he does not enter.°* 

In stockbroking, etc., premium means the percent- 
age of difference by which the market price of shares, 
stocks, bonds, ete., exceeds their face value or the 
sum originally paid for them.®® 

In law of landlord and tenant, “premium” means 
a cash payment made to the lessor, representing, or 
supposed to represent, the capital value of the dif- 
ference between the actual rent and the best rent that 


PREMISES—PREPARATION 


might otherwise be obtained.®® 

At a premium. Above par;7° at a higher price 
than the original cost.or normal value; hence, diffi- 
cult to obtain; rare and valuable.7+ 

Other phrases: “Premium bid,”?2 “premium 
sale,’7? “premiums on shares of stock sold.”*# 

PREMIUM SYSTEM.*® A system whereby an in- 
dividual is employed at an agreed basic rate, estab- 
lished by determining the time in which an ordinary 
workman ean do the work, and in addition is paid a 
certain premium for performing such work in less 
than the determined time.*® 

PRENDA. In Spanish law, a pledge of personal 
property.** 

PRENSAJE. In the Philippine Islands, the desig- 
nation among merchants of the operation of baling 
hemp.’® Also, according to the custom prevailing 
among hemp merchants and dealers in the Philippine 


‘Islands, the denomination of a charge, the amount of 


which depends upon the then prevailing rate, made 
against the buyer.’® 

“PREPAID STOCK.°° 

PREPARATION.*! The act of preparing or mak- 
ing ready;*? that which is prepared, manufactured, 
or “compounded. oe 

Phrases: “Ardent, vinous, malt or fermented liq- 
uors, . . . or any compound or preparation 
thereof,”’* “coal-tar preparations,”®> “preparation 


41. State v. Comolli, 101 Me. 47,| along the route.”—-Emig v. Clark 68. Century D. See Peo. v. New 
48, 638 A 326. County, 5 OhS&CPR 459, 461, 5 OhNP| York Commrs. of Taxas, etc., 90 N. 
42. Appalachian Power Co. Again Y. 63; Rhode Island Hospital Trust 
Mitchell, 145 Va. 409, 134 SE 558, 560. 57. Simmonds v. Cockell, [1920]] Co. v. irelnghon, 21 RR. ISs3ezLes 
43, Cones men Vv. McLauchlin, 3}1 K. B. 848, 844. 570, 57 
B. C. 26 58. Acadian Coal, etc, Co. _v. [a] ‘athe words ‘premium,’ ‘sur- 
44, State v. Cooper, (Mo.) 246 SW] Brooks Run Lumber Co., 88 W. Va.| Plus,’ and ‘undivided profits’ appear- 
892, 893 (means the premises imme- |] 595, 107 SE 422, 42 ing in the record are terms of bank- 
diately connected with the dwelling 59)“ Premium as meaning’ “as- ing descriptive of net earnings, in- 
house and is equivalent to “meS-| sessment” see Assessment § 5 text| Come and moneys from whatever 
suage’”’). : and note 65. source derived. Smith v. Cotting, 
45. Morgan v. Missouri, etc. R. Premium as used in the law of: 231 Mass. 42, 48, 120 NE 177. 


Co., 50 Tex. Civ. A. 420, 110 SW 978, 
5 


985. 

aise Rohrbacher’s HEst., 14 Pa. Co. 
5 0. 
47. Peirce v. New York Dock Co., 


265 Fed. 148, 154; O’Neal v. Hawk- 
eye Lumber Co., 185 Iowa 452, 170 
NW 792; Dankwardt v. Prussian Nat. 
Ins. Co., 123 Iowa 70, 98 NW 6038, 604; 
Carlin v. Western Assur. Co., 57 Md. 
515, 529, 40 AmR 440; House vy. John- 
SON, Chex: sCiv. nA.) 26 Ss Waieo LO, nollids 

48. Cullinan v. New York Fidel- 
ity, ete.,) Co. 84, App. Div. 292, 82 
NYS 695, 697. 

49. Lethbridge v. Lethbridge, 3 De 
G. F. & J. 523, 530, 64 MngCh 410, 45 
Reprint 981, 4 De G. BY & J. 35, 40, 
65 EngCh 28, 45 Reprint 1095 (‘‘prem- 
ises” said to mean those in imme- 
diate connection with the mansion 
house). See Hibon v. Hibon, 9 Jur. 
NaS. 611,, 512. 

50. Reynolds v. Foster, 4 OntWN 
694, 23 OntWR 933, 9 DomLR 836, 839 
[dism app 3 OntWN 983, 21 OntWR 
85.0.) 0. DOM, 506, 507]. 

{a] “The premises known as No. 
1 west Marshall Street.”—M. M. Rowe 
Co. v. Wallerstein, 145 Va. 191, 194, 
133 SE 669. 

51. Humes v. Taber, 1 R. I. 464, 
470 (as used in a Search warrant, not 
a sufficient compliance with a statute 
requiring a particular description of 
the “house or place’’). 

52. Hirsh v: Valloft, 121 La. 66, 
46 S 1038, 105. 

53. Doe v. Meakin, 1 Hast 456, 457, 
102 Reprint 176 


54. McWilliams v. McNamara, 81 
Conn. 310, 70 A 1048, 1047. 

55. Crosby v. Hawthorn, 25 Ala. 
221, 228. 

56. Wakefield v. Boston, etc., R. 
Co., 68 Me. 385, 387. 

[a] “Should view the premises 


Building and loan association see 
Buepe and Loan Associations § 
4. 

Gaming see Gaming § 44. 

Insurance see Accident Insurance §§ 
23-35; Fire Insurance §§ ‘113-149; 
Insurance §§ 324-422; Life Insur- 
ance §§ 93-122; Marine Insurance 
§§ 114-130. 

“Wager” distinguished see Gaming 

§ 44 text and note 67 


Og, Kine V. Cadogan, [1915] 3K. 
61. ‘King v. Cadogan, supra. 
62. Webster D. [quot State v. Lut- 


ey, 55 Mont. 545, 179 P 457, 458]. 
“Bonus” see 9 C. J. p 135. 
63. Reynolds v. Bickers-Goodwin 
Co., 161 ‘Ga. 378, 1381 SE 55, 56 
64. Webster D. [quot State v. Lut- 
ey, 55 Mont. 545, 179 P 457, 458]. 
65. See Gaming § 44 notes 65, 67. 
66. Webster D. [quot State v. Lut- 
ey, 55 Mont. 545, 179 P 457, 458). 


67. See Gaming § 44 note 66. , 
[a] “Prize” equivalent.—‘‘Premi- 
ums” and “prizes” are equivalent 


words within the meaning of a fed- 
eral statute forbidding the carriage 
from one state to another of any pa- 
per, etc., purporting to be or repre- 
sent a chance in a lottery. U. S. v. 
Jefferson, 134 Fed. 299, 300. See 
Gaming §§ 44, 45. See also [82 Cyc 


394]. 

[b] “Purse” synonymous.—Bron- 
son Agricultural, ete, Assoc. v. 
Ramsdell, 24 Mich. 441, 444; Toom- 
ey v. Penwell, 76 Mont. 166, 245 P 943, 
944, 45 ALR 993. See Gaming §§ 
44, ULE; See also [32 Cyc 1272]. 

Tc] “Stakes” synonymous.—Bron- 
son Agricultural; ‘ete., Assoc. — v. 
Ramsdell, 24 Mich. 441, 444. See 
wae §§ 44, 48. See also [86 Cyc 
PSF 


69. King v. Cadogan, (1915153 Kee 
B. 485, 491 (‘increased rent or pre- 


mium’’); Rush v. Matthews, [1926] 
1 K. B.492. 
70. Boston, etc., R. Co. v. U. S., 265 


Fed. 578, 579 [cit Century D.]. 

71... Century §D: 

72. State v. Several Parcels of 
Land, 84 Nebr. 719, 121 NW 977, 979. 

73. State v. Several Parcels of 
Land, supra; State v. Fink, 74 Nebr. 
641, 104 NW 1059, 1060. 

74 Smith v. Cotting, 231 Mass. 
42, 120 NE 177, 181. : 

75. “Premium” see ante. 

76. Johnson v. Fuller, ete, Mfg. 
Co., 183 Wis. 68, 197 NW 241, 242, 245. 


aut See Modern Civil Law §§ 150, 
78. Inchausti_ vy. Cromwell, 20 


Philippine 345; 346. 
79. Inchausti v. Cromwell, supra. 
80. See Corporations § 557 text 
and note 57. 
81. See Prepared post. 
Preparation: 
As element of attempt to commit 
crime see Criminal Law § 
Medicinal see Medicinal Preparation 
40 C. J. p 626 and cross references 
. thereunder. 
Pharmaceutical see 48 C, J. p 1054 
text and note 82. 
Proprietary see [32 Cyc 683 note 24]. 


Pisce lett 4 distinguished see 
post. 
82. Century D. 


Efficient preparation of case see 
Efficient 19 C. J. p 1019 note 51 [b]. 

83. Century D. 

[a] “Manufacture” distinguished. 
—Pardy v. Boomhower Grocery Co., 
178 App. Div. 347, 164 NYS 775, 176. 
See also Manufactures Sake 

84. Foster v. State, 36 Ark. 258, 
259 (included cologne spirits). 

85. See Coal Tar 11 C. J. p 935 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PREPARATION—PREPOSER 


of meats,’°* “preparations: and derivatives of 

opium,”S* “preparations and remedies,”*® “prepara- 
tions .'. . fit for use as starch;”8® also, “prepa- 
rations of coal tar.” 

PREPARE.®! To make ready;°? to provide with 
necessary means;°* to provide with what is appro- 
priate or necessary.°4 

Prepared. Fit.°® As used on labels in the drug 
trade, a word understood to mean that an article 
was manufactured by a certain person; or that it 
passed through some process under his hands, which 
would give him personal knowledge of its true name 
and quality.°* In the tariff acts, sometimes used 
synonymously with “preserved,’®”? but, in a general 
sense, implying that the.thing to which it is applied 
has undergone certain mechanical changes.?§ 

Prepared coal.®® In the anthracite coal trade, a 
term having an established meaning, being used to 
describe the sizes of coal above pea, and embracing 
coal of egg, stove, and chestnut sizes;1 a term em- 
bracing certain sizes of screened coal, namely, broken, 
egg, stove, and’ chestnut coal.” 

Phrases: “Chalk . . . prepared for toilet 
purposes,”® “edible fruits . . . prepared in any 
manner,”’* “excavated and prepared,’”® “fish sounds, 
cleaned, split, or otherwise prepared,’”’® “olives pre- 


note 66 [b]. a: 
86. De la Gardelle v. Hampton Co., | 555. 


167 App. Div. 617, 153 NYS 162, 163 [a] “Meats 


U. S. v. Conkey, 12 Cust. A. 552,/ 22. 
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pared,”? “prepared for market,”® “prepared or pre- 
ere uP B18 “preparing and completing convey- 
ance, 10 “preparing articles for trade or sale,’’*? 
“preparing roadway;’?2 and also, to “prepare its 
tracks to receive and accommodate . . . mate- 
rial,”!* and to “provide or prepare the means for, 
any military expedition or enterprise.’’++ 

PREPAY.’* To pay beforehand; to pay the charge 
upon in advance.*® 

PREPAY STATION. In the law of carriers, a sta- 
tion at which the carrier delivers freight to the con- 
signee directly and without the intervention of a lo- 
cal agent, and to which consignments are accepted 
alone upon the condition that all charges for trans- 
portation be prepaid by the shippers.*? 

PREPENSE.'® Aforethought;1° premeditated ;?° 
thought of beforehand.” 

PREPONDERANCE.??- Outweighing ;?° superior- 
ity in weight, influence, or force;?* superiority of 
weight. ae 

PREPONDERATE. 2© 

PREPOSE.2* A French term meaning one who is’ 
intrusted with some matter; who takes care of; has 
charge. of, it.78 

PREPOSER.?? A French term meaning to intrust 


“Clear preponderance of evi- 
dence”’ see Clear 11 C. J. p 834 note 54. 


prepared or “Fair preponderance of evidence’”’ 


(as used in Workmen’s Compensation 
Act refers to preparation by some 
mechanical device or which changes 
the nature of the material, and not to 
ordinary preparation for cooking pur- 
poses). 

87. U.S. v. Sischo, 262 Fed. 1001, 
a (as not including smoking opi- 
um). 

88. Stetson v. U. S., 257 Fed 689, 
691, 168 CCA 639 (in Harrison Anti- 
Narcotic Act). 

89. Middleton v. U. S., 151 Fed. 16, 
80 CCA 512; U.S. v. Ducas, 149 Fed. 


123 Fed. 


253, 254. 


ee Downing v. U. S., 
91. See Preparation ante. 
92. Webster New Int. D. [quot 

Brennan v. Northern Electric Co., 72 

Mont. 35, 231 P 388, 389]. 

93. Century D. [quot Brennan v. 
Northern Electric Co., supra]. 

94 Standard D. [quot Brennan v. 
Northern Electric Co., supra]. 

95. 2 Bouvier L. D. (ed rev.) 1237; 
Webster Int. D. [both quot Thomas v. 
State, (Okl. Cr.) 244 P 816]. 

96. Thomas v. Winchester, 6 N. Y. 
397, 411, 57 AmD 455. 

97. 1. Se vi Conkey, 12 (Cust, A. 
5525 555 

“Preserve” see po 

98. U. Vv. Convey: 2a CustaAe 
552, 555. 

99. “Coal” see 11 C. J. p 934. 

te New avork, etc, R. Co.7Va.5al- 
ter, 104 Conn. 728, 735, 134 A 220. 

[a] “Prepared and Anithracite 
Briquettes and Boulets.”—New York, 
etc., R. Co. v. Salter, 104 Conn. 728, 
735, 134 A 220. 

2. Wright v. Warrior Run Coal 
Co; 182 Pa. 514, 521, 38 A 491, 493. 

fa] Lump and steamboat as coal 
not “prepared” see Wright v. War- 

rior Run Coal Co., 182 Pa. 514, 521, 

38 A 491, 495. 
pecrcened coal” see [35 Cyc 1162]. 

Wi. Ss Vv. peor so 175 Fed. 961, 

963, 99 CCA 451 
4, Habicht v. U. S., 175 Fed. 1009, 

1012 “Causse Mis: (Co; *v. U.S.) 151 

Fed. 4, 6, 80 CCA 461. 

5. Miller v. McKeesport, ete. R. 
Co., 179 Pa. 350, 354, 36 A 287. 

6. U.S. v. Brown, 13 Gust A. 3. 

7. See Customs Duties § 36 note 
80 [a] (6). ‘ 

8. Morris v. Burrows, (Tex. Civ. 
A.) 180 SW 1108, 1113 (as to cotton, 
ginned and baled). 


preserved.”—Smith v. U. S., 168 Fed. 
462, 464 (as including goose livers 
prepared as pate de foie gras). 

[b] “Mushrooms : pre- 
pared or preserved. »__Choy " Chong 
Woh v. U. S., 153 Fed. 879, 82 CCA 
608; Kraut v. U. S., 139 Fed. 94, 95. 


But see Zanmati v. U. S., 153 Fed. 
880, 82 CCA 626. 
[e] “Wegetables prepared 


or preserved.”,—Sun Kwong On v. U. 
S., 177 Fed. 595, 596; U. S. v. Stroh- 
meyer, 167 Fed. 533, 534, 98 CCA 65 
(as not including cauliflowers packed 
in brine); Nippon Co. v. U. §S., 
Cust. A. 548, 549 (as including take- 
noko); Togasaki A estel Oat Se WAR OS ieee eh 
468, 465 (as including nori tsuku- 
dani); Von Bremen v. U. S., 12 Cust. 
A. 407, 409 (as including pimientos). 
aes "Grey Ve Cuntices [| 1399) 1" Ch: 

11. Henry Bull & Co., Ltd. v. Hold- 
eny, Lo eATIStr@uaL Et. 569, 5 

12. Perkinson v. Schnaake, 108 Mo. 
A 25D pkSo, DNV no0 Le 302. 

13. "Augusta Vv. Augusta- Aiken R., 
ete. Corps, 1505 Ga. 524, 104 SE 505, 
507 


14, Charge to Grand Jury, 30 F. 
Cas. No. 18,265, 2 McLean 1; Charge 
to Grand Jury, 30 F. Cas. No. 18,271 
5 Blatchf. 549. 

15. See Paid 46 C. J. p 1168; 
ASN Coos. Di Dies 

16. Century D. 

[a] “Prepaid.’—Bramley v. Ul- 
ster, ete., R. Co., 142 App. Div. 176, 
126 NYS 854, 857. 

lv. birds v~ Southern, ot. CO oo 
Tee 719, 727, 42 SW 451, 68 AmSR 
Ra Malice prepense see Malice § 


19. Keenan y. Com., 44 Pa. 55, 57, 
84 AmD 414. 
“Aforethought”’ see 2 C. J. p 394. 


Pay 


20. State v. Curtis, 70 Mo. 594, 598; |“ 


Peo. v. Clark, 7 N. Y. 385; 3938, 2 Hdm. 
Sel. Cas. 280 [quot Cook vy. State, 46 
Fla. 20, 40, 35 S 665; Terr. v. Ban- 
nigan, 1 Dak. 451, 461, 46 NW 597; 
Dis. op. in Sullivan v. State, 100 Wis. 
288, 298, 75 NW 956] (“‘the words pre- 
meditated, aforethought, and pre- 
pense, possess etymologically the 
same meaning; they are in truth the 
Latin and Saxon synonymes, express- 
ing a single idea, and possess in law 
precisely the same force’’). 

“Premeditate”’ see ante. 

21. State v. Curtis, 70 Mo. 594, 598. 


see Fair 25 C. J. p 431 note 30. 
Preponderance of evidence: 

eee action see Evidence §§ 1743— 

In criminal prosecution see Criminal 
Law § 1590. 

Instructions to jury as to see Trial 
[38 Cye 1750]. 
23.. Anderson L. D. [quot Hill v. 


Scott, 38 Mo. A. 370, 376]; Shinn v. 
Tucker, 37 Ark. 580, 588. 
[a] “Preponderance” defined by 


application of meanings of verb “pre- 
ponderate.’’—(1) “Preponderance 
means to outweigh; to weigh more; 
to overcome.” Aubin vy. Duluth St. 
R. Co., 169 Minn. 342, 348, 211 NW 
“Preponderance means to 
outweigh. To weigh more.” French 
v. Day, 89 Me. 441, 442, 36 A 909. (8) 
“To outweigh; to exceed or surpass 
in weight, force, influence, number, 
ete; to overbalance.” ‘Webster New 
Int. D.. [quot Cushing v. Bay, 82 Okl. 
140, 141, 198 P 877]. 

24. Webster D. [quot Martin v. St. 
heuis, ete. RiesCo.,) (hex Civ. pADmoG 
SW 1011, 1012]; Ball v. Marquis, 
(Iowa) 92 NW 691, 692. 

25. Anderson L. D. [quot Hill v. 
Scott, 38 Mo. A. 370, 376]; Shinn v. 
Tucker, 37 Ark. 580, 588. 

26. See Preponderance ante note 
23) fal. 

“Clearly preponderating evidence’” 
see Clearly 11 C. J. p 837 note 15. 

[a] “Preponderating amount of 
evidence.”—-Com. v. Russogulo, 263 
Pa. 193,99/106) Av 180, 

27. See Préposer post. 5 

28. Napoléon Landais D. [quot 
Serandat v. Saisse, L. R. 1 P. C. 152, 
165 (“qui est commis a quelque 
chose, qui en a la garde, le soin’’)]. 

[a] As used in Mauritius Code 
Civil (Code Napoleon) art 1384 it 
means substantially a person who 
stands in the same relation to ‘Com- 
mettant’ as ‘Domestique’ does to 
‘Maitre,’ i. e., a person whom the 
‘Commettant’ ‘has entrusted to per- 
form certain things on his behalf. 
This construction of the word ap- 
pears to be supported by a passage in 
Dalloz, Rep. Tom. xxxix, p. 440, No. 
689, where he says, ‘Les domestiques 
sont une classe particuliere de pré- 
posés.’”’ Sérandat v. Saisse, L. R 
eles KER se 161. 

LACT: 148. 

29. Bae! Préposé ante. 


“Commettant” see 


1332 [49 C.J.] 


some one with, to set some one to, seeing to the per- 
formance of some matter, or taking charge of it.?° 

PREPOSITIONAL PHRASE.?? 

PREPOSSESSION.®? 

PREROGATIVE.*? An exclusive or peculiar priv- 
ilege;** fundamental and essential possession;*® 
prior and indefeasible right;*® used generally of an 
official and hereditary right which may be asserted 
without question and for the exercise of which there 
is no responsibility or accountability as to the fact 
and the manner of its exercise.*7 As used in refer- 
ence to the powers of a sovereign, it has a definite 
meaning gained through the great conflicts between 
the crown and parhaments of England.*® It is an 
arbitrary power vested in the executive, a power or 
will which is discretionary and uncontrolled;*° all 
the rights and privileges which, by law, the king has, 
as head and chief of the commonwealth, and as in- 
trusted with the execution of the laws;*° that power, 
preéminence, or privilege which the king has and 
claims over and beyond other persons, and above the 
ordinary course of the common law, in right of his 
crown;*! that special preéminence which a soverign 
has over all other persons, and out of the course ‘of 
the common law, by right of regal dignity.*? » With 
respect to the governmental problems of a free peo- 
ple the expression is apt only when it is used to mean 
the inherent and paramount power of the people.** 
Where it exists it appertains to sovereignty,** and 
is synonymous with the term “sovereign right.’’*5 


30. Napoléon Landais D. [quot 41. 


Jacob L. D. 


PREPOSER—PREROGATIVE REMEDIAL LEGISLATION 


PREROGATIVE COURT.*® An appellation ap- 
plied in England to an archbishop’s court.** In this 
country it is sometimes used to denote a distinet 
tribunal for the establishment of wills and the admin- 
istration of the estates of men dying either with or 
without wills.*® 

In New Jersey.4® The first royal governor of New 
Jersey had reserved to him “the collating to benefices, 
granting licenses for marriages, and probate of 
wills,”®° which were powers of the bishop of Lon- 
don devolving upon him,*! and in that wise was in- 
stituted the prerogative court of New Jersey.°? The 
constitutions of the state have in no wise created or 
limited the jurisdiction of the court.°* Its functions 
are, in their nature, those of an ecclesiastical court, 
from which they were inherited.5+ Hence, it has 
ever been regarded as an ecclesiastical court, and 
does not properly come under the denomination of a 
court of “law” or “equity.”°> However, its proceed- 
ings are more nearly assimilated to those obtaining 
in the court of chancery than in the common-law 
courts.°® Technically, it is not a court of record.5? 
It is not by its nature or history a court of last re- 
sort;°8 nor has it been made such by constitutional 
provision.®® It has had the power to punish for con- 
tempt conferred upon it,®° as well as appellate juris- 
diction in certain matters.°+ 

PREROGATIVE REMEDIAL LEGISLATION.§®? 
That species of legislation, enacted by the legisla- 
ture within its powers as parens patrie, authorizing 


[quot Atty.-Gen.]101 A 66, 67]. To same effect Van 


Serandat v. Saisse, L. R. 1 P. C. 152, 
165 (‘“commettre, établir quelqu’un 
avec pouvoir de faire quelque chose 
ou den prendre soin’’) 
31. See Phrase 48 C. J. p 1056 
32. See Bias 7 C. J. p 1150 note "82; 
Prejudice ante. 


33. See Prerogative’ Court post; 
Prerogative Remedial Legislation 
post; Prerogative Writs post. 


34. Webster D. [quot dis. op. in 
Everett _v. Baker, 7 Hawaii 229, 248]. 

35. Webster D. [quot dis. op. in 
Everett v. Baker, supra]. 


36. Webster D. [quot dis. op. in 
Everett v. Baker, supra]. ; 
87. Webster D. [quot dis. op. in 


Everett v. Baker, supra]. 

38. See dis. op. in Everett v. Gax- 
er, supra. 

39. Banking Comr. v. Chelsea Sav. 
Bank, 161 Mich. 691, 705, 125 NW 424, 


127 Niw. 351, 352. 
40. Bacon Abr. “Prerogative” p 5 
[quot Bignell v. Cummins, 69 Mont. 


294, 300, 222 P 797, 36 ALR 634, 637]. 

“And hence it follows that it must 
be in its nature singular and eccentri- 
eal; that it can only be applied to 
those rights and capacities which the 
king enjoys alone, in contradistinction 
to others and not to those which he 
enjoys in common with any of his 
subjects; for if once any one pre- 
rogative of the Crown could be held 
in common with any subject, it would 
cease to be prerogative any longer.”’ 
Bacon Abr. “Prerogative” p 5 [quot 
Bignell v. Cummins, supra]; 1 Black- 
stone Comm. (ed 1766) p 239 [quot in 
part Avtna Casualty, ete., Co. v. Bram- 


well, 12 F. (2d) 307, 309]. 
[a] “In Great Britain, the royal 
prerogative includes the right of 


sending and receiving ambassadors, 
of making treaties, and (theoretical- 
ly) of making war and concluding 
peace, of Summoning Parliament, and 
of refusing assent to a bill, with many 
other political, judicial, ecclesiasti- 
cal, ete., privileges.” Atna Casualty, 
ete., Co. v. Bramwell, 12 F. (2d) 307, 
309. AS sneinonne right to pardon see 
Pardons § 8 


v. Eau Claire, 37 Wis. 400, 443]. 

42. Attna Casualty, ete. Co. v. 
Bramwell, 12 F. (2d) 307, 309. 

43. Bignell v. Cummins, 69 Mont. 
294, 222 P 797, 799, 86 ALR 634, 637. 

“TPrerogative] simply means a 
power or will which is discretionary, 
and above and uncontrolled by any 
other will. It is frequently used to 
express the uncontrolled will of a 
sovereign power in the state, and is 
applied not only to the king but also 
to the legislative and judicial branch- 
es of the government.” Century D. 
[quot Attna Casualty, ete. Co. v. 
Bramwell, 12 F. (2d) 307, 309]. 

[a] Employed in the sense that is 
an arbitrary power of the state, as 
distinguished from a sovereign pow- 
er, which becomes effective in exer- 
cise through legislation see Banking 
Comr. v. Chelsea Sav. Bank, 161 Mich. 
He 705, 125 NW 424, 127 NW 3651, 


44. Attna Casualty, etc., Co. v. 
Bramwell, 12 F. (2d) 307, 309. 

45. Bignell Vv. Cummins, 69 Mont. 
294, 222 P 797, 799, 36 ALR 634, 637. 

[a] Implies sovereign right,— 
Atty.-Gen. v. Eau Claire, 37 Wis. 
400, 443 [cit Bignell v. Cummins, 69 
oeen 294, 222 P 797, 799, 36 ALR 634, 
See Prerogative ante. 

Ordinary or judge of prerogative 
court see Judges § 5 note 50 [a]. 

47. In re Coursen, 4 N. J. Eq. 408, 
413. 

[a] “The prerogative court was 
established for the trial of all testa- 
mentary causes, where the deceased 
hath left bona notabilia within two 
different dioceses. In which cases 
the probate of wills belongs, as we 
have formerly seen, to the archbishop 
of the province, by way of special 
prerogative. And all the causes re- 
lating to the wills, administrations, 
or legacies of such persons are, origi- 
nally, cognizable herein, before a 
judge appointed by the archbishop, 
called the judge of the prerogative 
court.” 3 Blackstone Comm. p_ 65 
[quot, In re Dittman, 87 N. J. Eq. 297, 


Dyke v. Johns, 1 Del. Ch. 93, 111, 12 
AmD 76, 84. 

48. Robinson v. Fair, 128 U. S. 53, 
86, 9 SCt 30, 32 L. ed. 415. 

49. New Jersey courts generally 
see Courts § 418 text and notes 21- 
26; §§ 528, 529. 

50. N. J. Archives (1st ser.) vol 2 
p 529 § 75 [quot In re Merrill, 88 N. 
J. Eq. 261, 269,.102 A 400]; Im re 
Coursen, 4 N. J. Eq. 408, 413. 

fale, In Fe Cores 88 N. J. Eq. 261, 
102 A 400, 

52. win ue iF errill: supra. 

53. In re Merrill, supra. See Har- 
ris v. Vanderveer, 21 N. J. Eq. 424, 435, 
437, 438 (‘‘My conclusions, then, are 
as follows: First. That this court, 
like all other constitutional courts, 
has not an inflexible jurisdiction, but 
that such jurisdiction can be extended 
by legislative action’’). 

54. In re Merrill, 88 N. J. Eq. 261, 
102 A 400, 403, 408. 

55. In re Merrill, supra; Harris 
v. Vanderveer, 21 iN, Bl. Wq. 424, 434. 

56. In re Merrill, 88 N. J. Eq. 261, 
102 A 400, 403, 408. 

S77.) in re Merrill, supra. 

58. Harris v. Vanderveer, PAW SES AA fs 
Eq. 424, 436, 438 [quot Flanigan Vv. 
Guggenheim ‘Smelting Cos, Gop INeiaieedas 
647, 655, 44 A 762]. 

[al “In the English system the 
decrees of the Prerogative Court are 
subject to review in the Court of 
Delegates. This has been the case 
Since the time of Henry VIII.” Har- 
ris v. Vanderveer, 21 N. J. Eq. 424, 436 
[quot Flanigan v. Guggenheim Smelt- 
ing’ Co.,/63°N., Je Li. 647, 440A 62a Goe 

59. Harris v. Vanderveer, 21 N. J. 
Eq. 424, 438. 

60. In re Merrill, 88 N. J. Eq. 261, 
102 A 400, 404. 


61. In re Dittman, 87 N. J. Eq. 297, 
101 A 66, 68 (inheritance transfer 
tax). 

[a] As to appeal over every decree 


of orphans’ court see Harris v. Van- 
derveer, 21 N. J. Eq. 424, 436. 
62. See Prerogative ante. 
“Legislation” see 36 C. J. p 986. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PREROGATIVE REMEDIAL LEGISLATION—PRESCRIBE 


one’s real estate to be turned into personal, on the 
application of the person representing his interest, 
and under such circumstances that the consent of the 
owner, if capable of giving it, would be presumed. 
It is in the nature of the grant of a privilege to one 
person, which at the same time affects injuriously the 


rights of no other.®8 
' PREROGATIVE WRITS.* 


property of the subject.*® 


PRES. An abbreviation for president.®® 

A member of any of the 
presbyterian churches; of or pertaining to ecclesias- 
tical government by elders or by presbyteries.®® 


PRESBYTERIAN.* 


PRESBYTERIAN CHURCH.®?® 


branches of which are founded essentially on the 


Westminster standards.7° 


PRESBYTERIANISM."1 


63. Cooley Const. Lim. (7th ed) p 
146. See dis. op. in Rider v. Regan, 
a Cal. 667, 678, 46 P 820 [cit Cool- 
ey). 
“Parens patriz” see 46 C. J. p 1212. 

Constitutionality of laws authoriz- 
ing sale of land see Constitutional 
Law §§ 515-520. 

64. See Prerogative ante. 

65. Rapalje & L. L. D. [quot Terr. 
v. Ashenfelter, 4 N. M. 85, 91, 12 P 879 
(erroneously quoting ‘certiorari cas- 
es” instead of “certain cases’’)]. 

A prerogative writ is ‘one that does 
not issue as of right but at the discre- 
tion of the court.’ In re Thompson, 
85 N. J. Eq. 221, 249, 96 A 102 [quot 
‘Click v. Click, 98 W: Va. 419, 127 SE 
194, 195). 

[a] “fhe principal writs of this 
nature are (1) the writ of procedendo; 
(2) the writ of mandamus; (3) the 
writ of prohibition; (4) the writ of 
quo warranto; (5) the writ of habeas 
corpus; (6) the writ of certiorari. 
The prerogative writ of quo warran- 
to has, however, fallen into disuse.” 
2 Rapalje & L. L. D. 697, 1057 [quot 
Terr. v. Ashenfelter, 4 N. M. 85, 91, 
12 P 879]. Certiorari see 11 C. J. p 
80; Habeas corpus see 29 C. J. p 1; 
Mandamus see 38 C. J. p_526; Pro- 
cedendo see [32 Cyc 405]; Prohibition 
see [32 Cyc 596]; Quo warranto see 
[32 Cye 1410]. ‘ 

[b] Nature of.—This class of writs, 
it would seem, appertains to 
peculiarly the instruments of the sov- 
ereign power, acting through its ap- 
propriate department; prerogatives 
of sovereignty, represented in Eng- 
jand by the king, and in this country 
by the people in their corporate char- 
acter, or in other words, the state, 
and from their very nature, from their 
peculiar character, functions and ob- 
jects, to appertain to and appropriate- 
ly belong to the supreme judicial tri- 
bunal of the state. Atty.-Gen. v. 
Blossom, 1 Wis. 317, 320 [quot Hess 
vy. Conway, 93 Kan. 246, 249, 144 P 
205, and quot in part State v. Lord, 28 
Or. 498, 516, 438 P 471, 31 LRA 473]. 

[ec] When proper remedy.—The 
writ will issue only in cases publici 
juris and those affecting the sover- 
eignty of the state, its franchises and 
prerogatives, or the liberties of its 
people. Duluth El. Co. v. White, 11 
IN, D.9534; 533, 90 BNW 125 “State v. 
Archibald, 5 N. D. 359, 66 NW 234; 
State v. Nelson County, 1 N. D. 88, 
45 NW 33, 26 AmMSR 609, 8 LRA 283; 
Atty.-Gen. v. Eau Claire, 37 Wis. 400. 

Injunction as prerogative writ see 
Injunctions § 1 text and note 2. 

Ne exeat as prerogative writ see 
Ne Exeat § 3 text and note 8. 

66. Griffin v. Erskine, 131 Iowa 
444, 448, 109 NW 138, 9 AnnCas 1193 
(being in such common use that the 


Remedies of an ex- 
traordinary kind granted by courts in certain cases, 
but never as a matter of right, they being a direct 
intervention of the government with the liberty or 


A name indicating pri- 


and are! 


[49 C.J.] 1333 


marily a system of church government embodying the 
belief that the management of the New Testament 
church is in the hands of representatives of the peo- 
ple called “presbyters. 
ists 1s both a polity and a doctrine.7* 
commonly known as Calvinism;‘* and its polity con- 


9972 


Presbyterianism as it ex- 
Its doctrine is 


sists of self-government through chosen representa- 


bly.75 


governing body 


A church, all 


PRESBYTERY.*° 


tives, rejecting alike the rule of one man, and the 
rule of the extemporized and irresponsible assem- 


In the presbyterian church, a 
consisting of all the ministers, in 


number not less than five, and one ruling elder from 
each congregation, within a certain district. It ranks 
above the church sessions and below the synod.*7 
PRESCRIBE.7® 
definite and a very limited meaning.8° Etymologieal- 
ly, it means to write before.*? 


A strong word,’® having a very 


Otherwise, it means, 


to appoint;®? to command positively ;*? to define au- 


thoritatively ;*4 


courts will take judicial notice of its 
meaning). 

“President” see post. 

67. See Presbyterian Church post; 


Pee fae post; Presbytery 
post. : 
68. Century D. 


“Presbyterians usually worship by 
themselves, and form a distinct socie- 
ty from the other sects. : c a 
They are as old as the Reformation. 
With the Lutherans they separated 
from the Church of Rome, but they 
soon separated from each other. The 
Lutherans established the Episcopal 
form of church government. The 
disciples of Calvin established the 
Presbyterian, and it has existed ever 
since on the continent. It was after- 
wards established in Scotland, and 
carried by the Scotch, who immi- 
grated in great numbers to Ireland, 
and planted there. It was brought 
both from Scotland and Ireland to 
this country, and churches have been 
formed here on the model of the 
Church of Scotland, and professing to 
be governed by the same directory.” 
ey v. Wilkins, Smith (N. H.) 1, 
38 


[a] “Congregationalists” distin- 
guished.—Muzzy v. Wilkins; Smith 
(N. H.) 1, 22. See also 12 C. J. p 502. 

69. See Presbyterian ante; Pres- 
byterianism post; Presbytery post. 

70. Ramsey v. Hicks, 174 Ind. 428, 
432, 91 NE 344, 92 NE 164, 30 LRANS 
665 (‘which consist of six books: 
Confession of Faith, Larger Cate- 
chism, Shorter Catechism, Form of 
Government, Directory of Worship 
and Book of Discipline. The first 
three books are doctrinal, and the last 
three relate to government and wor- 
ship’). See MacQueen v. Frackelton, 
SqAustny Cpls R673, 682. 

{a] “The first Presbyterian Church 
on this continent was formed about 
the middle of the seventeenth cen- 
tury, and in 1785 the synods of New 
York and Philadelphia took steps for 
the union of all the presbyterian 
bodies, which culminated in the for- 
mation and meeting of the first gen- 
eral assembly, May 21, 1789.” Ram- 
sey v. Hicks, 174 Ind. 428, 433, 91 NE 
344, 92 NE 164, 30 LRANS 665. 

[b] “The first sonstituent body 
of the Cumberland [Presbyterian] 
Church, as an independent organiza- 
tion, was a presbytery formed by 
three Presbyterian ministers on Feb- 
ruary 4, 1810, in Dickson County, 
Tennessee.” Ramsey v. Hicks, 174 
Ind. 428, 433, 91 NE 344, 92 NE 164, 
30 LRANS 665. 


71. See Presbyterian ante; Pres- 
byterian Church ante; Presbytery 
post. 

72. Ramsey v. Hicks, 174 Ind. 428, 


91 NE 344, 346, 92 NE 164, 30 LRANS 


to determine definitely;8® to dic- 


665. 

fa] “Bpiscopacy” distinguished.— 
“Thus Episcopacy is the government 
of the church by bishops, in opposi- 
tion to Presbyterianism, or the gov- 
ernment of the church by preshbvteries 
or presbyters.” Muzzy v. Wilkins, 
Smith (N. H.) 1, 21. See also 20 C. J. 
p 1298. 

73. Ramsey v. Hicks, 174 Ind. 428, 
che 344, 346, 92 NE 164, 30 LRANS 

74. Ramsey v. Hicks, supra, 
“Calvinism” see 9 C. J. .p 1120. 

75. Ramsey v. Hicks, supra. 

76. See Presbyterian ante; Pres- 
byterian Church ante; Presbyterian- 
ism ante. 

77. Ramsey v. Hicks, supra. 

[a] Likewise in the Cumberland 
Presbyterian Church.—Mack v. Kime, 
129 Ga. 1, 58 SE 184, 195, 24 LRANS 
675; Clark v. Brown, (Tex. Civ. A.) 
108 SW 1186. 

78. See Prescription post. 

79. Peo. v. New York Bd. of Esti- 
mate, etc., 146 App. Div. 515, 516, 131 
NYS 604. 

80. State v. Indianapolis Home 
ae ye Co., 182 Ind. 75, 105 NE 909, 

[a] Word having well defined le- 
gal meaning.—Peo. v. New York Bd. 
of Estimate, etc., 146 App. Div. 515, 
131) NYS (604; >605;% Heiferman v. 
Scholder, 134 App. Div. 579, 119 NYS 
520, 523; Loewy v. Gordon, 129 App. 
Div. 459, 460, 114 NYS 211; State v. 
Truax, 130° Wash:. 69; 226 Pi 2595.33 
ALR 1206, 1209; Nickels v. Griffin, 1 
Wash. T. 374, 379. 

81. State v. Indianapolis Home 
Brew ang Co., 182 Ind. 75, 105 NE 909, 

82. Century D.; Webster New Int. 
D. [both quot Sevier v. Riley, 198 Cal. 
170, 244 P 323, 324]; Webster D. [quot 
Field v. Auditor, 83 Va. 882, 3 SE 707, 
710]; Cutrona v. Wilmington, 14 Del. 
Ch. 434, 127 A 421, 425. 

[a] Erroneously quoted as mean- 
ing “point” see Mansfield v. Peo., 164 
Tll. 611, 6138, 45 NE 976; Peo. v. New 
York Bd. of Estimate, ete., 146 App. 
Div. 515, 516, 131 NYS 604; Heifer- 
man vy. Scholder, 1384 App. Div. 579, 
582, 119 NYS 520; Loewy v. Gordon, 


‘129 App. Div. 459, 460, 114 NYS 211; 


State v. Truax, 130 Wash. 69, 226 PB 
259, 33 ALR 1206, 1209. 

“Appoint” see 4 C. J. p 1402. 

83. Travelers’ Ins. Co. v. Industrial 
Conant 71 Colo. 495, 497, 208 P 465, 

84. Century D. [quot Sevier v. 
Riley,198. Gal. 170,244 P 323, 32470 

“Define” see 18 C. J. p 465. 

85. Mansfield v. Peo., 164 Ill. 611, 
45 NE 976, 977. 

“Determine” see 18 C. J. p 984. 
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tate;®® to direct;®” to establish;®* to fix;®® to fix 
definitely ;°° to give as a guide, direction, or rule of 
action;°1 to give, as a law or direction ;°? to impose, 
as a peremptory order ;°* to lay down authoritatively, 
as a guide, direction, or rule of action;°* to lay down 
authoritatively for direction;®® to lay down before- 
hand as a rule of action;°® to ordain;®* to order ;° 
to set down authoritatively;°® to set or lay down 
authoritatively for direction or control.1 


' distinguished from “furnish’’? anc 


its distinction from “determine” has been said to 


be far from clear.* 


In French, the term seems to be synonymous with 


the English word “limit.”® 


In medicine, to advise, appoint, or designate as a 
remedy for disease;® designate the remedies to be 
used ;* to designate a remedy for an ailment or dis- 


86. Webster New Int. D. [quot 
Sevier v. Riley, 198 Cal. 170, 244 P 
323, 324]; Webster D. [quot Mans- 
field v. Peo., 164 Ill. 611, 613, 
976; Hunt v. Chicago, etc., R. Co., 20 
Tll. A. 282, 289; Field v. Auditor, 83 
Va. 882, 3 SE 707, 710]; Travelers’ 
Ins. Co. v. Industrial Commn., 71 Colo. 
495, 497, 208 P 465, 466; Cutrona v. 
Wilmington, 14 Del. Ch. 434, 127 A 
421, 425; State v. Indianapolis Home 
Brewing Co., 182 Ind. 75, 105 NE 909, 
915; Peo. v. New York Bd. of Esti- 
mate, etc., 146 App. Div. 515, 516, 131 
NYS 604; Heiferman v. Scholder, 134 
App. Div... 679,.'582, 2119) NYS 1620: 
Loewy v. Gordon, 129 App. Div. 459, 
460, 114 NYS 211; State v. Truax, 130 
By ashe 69, 226 P 259, 38 ALR 1206, 

“Dictate” see 18 C. J. p 1036. 

87. Webster New Int. D. [quot 
Sevier v. Riley, 198 Cal. 170, 244 P 
323, 324]; Webster D. [quot Mans- 
field v. Peo., 164 Ill. 611, 6138, 45 NE 
976; Hunt v. Chicago, etc., R. Co., 20 
Ill, A. 282, 289; New York v. Hex- 
amer, 59 App. Div. 4, 12, 69 NYS 198; 
Field v. Auditor, 83 Va. 882, 3 SE 707, 
710]; Cutrona v. Wilmington, 14 Del. 
Ch. 434, 127 A 421, 425; Peo. v. New 
York Bd. of Estimate, etc., 146 App. 
Div. 515, 516, 131 NYS 604; Heifer- 
man ‘v. Scholder, 134 App. Div. 579, 
582, 119 NYS 520; Loewy v. Gordon, 
129 App. Div. 459, 460, 114 NYS 211; 
State v. Truax, 130 Wash. 69, 226 P 
259, 338 ALR 1206, 1209. 

“Direct” see 18 C. J. p 1043. 

88. Webster D. [quot Ex p. Lo- 
UL SS, TLS PELe, GSC 984,130 
Shell v. State, 2 Ala. A. 

; Buallis v. Chicago, 
235 Ill. 472, 85 NE 614, 617. 

“Establish” see 21 C. J. p 898. 

89. New York v. Hexamer, 59 App. 
Div. 4, 12; 69 NYS 198 (‘‘to prescribe 
a penalty is to fix a penalty’’). 

90. Cutrona_v. Wilmington, 14 
Del. Ch. 434, 127 A 421, 425; Shan- 
non v. i a ai ie 180 Ill. 202, 54 NE 
181, 18 
pier see 26 C. J. p 646. 

91. Webster D. [quot Hunt v. Chi- 
cago, etc., R. Co., 20 Ill. A. 282, 289; 
New York v. Hexamer, 59 App. Div. 
4, 12, 69 NYS 198]; Sevier v. Riley, 
198 Cal. 170, 244 P 323, 324; Cutrona 
v. Wilmington, 14 Del. Ch. 434, 127 A 


421, 425; Peo. v. New York Bd. of 
Hstimate, etc., 146 App. Div. 515, 131 
NYS 604; Loewy v. Gordon, 129 App. 


State v. 


Div. 459, 460, 114 NYS 211, 
259, 33 


rua ote 0) eV ashi 169)" 226. 
ALR 1206. 

92. Webster D. [quot Holcomb v. 
Williams, (Tex. Civ. A.) 194 SW 631, 


Similar definition.—‘“‘To give 
law.”’ Webster D. [quot Hunt v. Chi- 
cago, etc., R. Co., 20 Ill. A. 282, 288]; 
Cutrona v. Wilmington, 14 Del. Ch. 
434, 443, 127 A 421; Peo. v. New York 
Bd. of Estimate, etc., 146 App. Div. 
515, 516, 131 NYS 604; Loewy v. Gor- 
don, 129 App..Div. 459, 460, 114 NYS 


45 NE. 


PRESCRIBE—PRESCRIPTION 


It has been Phrases: 
“reoulate,”’? but | late the use,’+§ 
rate,’’?° 


“preseribe remedies,’’?+ 


ease, after having, by investigation, observation, or 
inquiry, ascertained the apparent nature thereof ;® to 
direct, as a remedy;° to direct, designate, or order 
the use of a remedy,!® as, a doctor prescribes qui- 
nine;1* to give medical directions ;*? to indicate reme- 
dies,1® as, to prescribe for a patient in a fever;1* to 
write or to give medical directions.!® 
er meaning than merely prescribing medicines.?% 

“As prescribed," “prescribe and regu- 


It has a broad- 


“prescribed by law,’’® “prescribed 
“prescribing and 


‘furnishing medicines,’”’?? “preseribing under the su- 


pervision of a preceptor ;”?° also, “rule of civil con- 


duct prescribed by the supreme power in a State.”24 


211; State v. Truax,'130 Wash. 69, 73, 
226 P 259, 33. ALR 1206. 

93. Webster New Int. D. [quot 
Sevier v. Riley, 198 Cal. 170, 244 P 
323, 324]; Webster D. [quot Mansfield 
v. Peo., 164 Ill. 611, 613, 45 NE 976; 
New York v. Hexamer, 59 App. Div. 
4, 12, 69 NYS 198; Holcomb v. Wil- 
liams, (Tex. Civ. A.) 194 SW 681, 
632]; Cutrona v. Wilmington, 14 Del. 
Ch. 434, 127 A 421, 425; State v. In- 
dianapolis Home Brewing Co., 182 
Tide s7.b5> LOS a Nin O09) “O15. Peo. 
New York Bd. of Estimate, etc., 146 
App. Div. 515, 516, 131 NYS 604;-Hei- 
ferman vy. Scholder, 134 App. Div. 579, 
582, 119 NYS 520; Loewy v. Gordon, 
129 App. Div. 459, 460, 114 NYS 211; 
State v. Truax, 130 Wash. 69, 226 P 
259, 33 ALR 1206. 

“Impose” see 31 C. J. p 258. 

94. Webster New Int. D. [quot 
apne’ Me Riley, 198 Cal. 170, 244 P 
323, a 

{a] Similar definitions.—(1) ‘To 
lay down authoritatively as a guide, 
direction or rule.” Webster D [quot 
Mansfield v. Peo., 164 Ill. 611, 613, 45 
NE 976]; Cutrona v. Wilmington, 14 
Del. Ch. 434, 443, 127 A 421; Peo. v. 
New York Bd. of Estimate, etc., 146 
App. Div. 515, 516, 131 NYS 604; Hei- 
ferman v. Scholder, 134 App. Div. 
579, 582, 119 NYS 520; Loewy v. Gor- 
don, 129 App. Div. 459, 460, 114 NYS 
911 State v. Truax, 130 Wash. 69) 73, 
226 P 259; 33 ALR 1206. °(2).“To lay. 
down authoritatively as a guide or 
rule of action.” Philps v. Guy Drill- 
ing Co., 143 a. 952, 79 S549.) 550, 

“Tay down” see Lay § 3 note 14. 

95. Webster D. [quot New York 
v. Hexamer, 59 App. Div. 4, 12, 69 
NYS 198]. : 

96. Century D. [quot Sevier v. Ri- 
ley, 198 Cal. 170, 244 P 323, 324]. 

97. Century D.; Webster New Int. 
D. [both quot Sevier v. Riley, supra]. 

“Ordain” see 46 C. J. p 1130. 

98. Webster D. [quot Field v. 
Auditor, 83 Va. 882, 3 SE 707, 710]; 
Baltimore v. State, 15 Ma. 376, 478, 74 
AmD 572, 

“Order” see Order § 2. 

99. Webster D. [quot Field v. Au- 
ditor, 83 Va. 882, 3 SE 707, 710]. See 
State v. Indianapolis Home Brewing 
Co, 182°Ind. 75,5L05T NB 909915 5G to 
set down authority’’). 

1. Webster D. [quot Holcomb yv. 
Williams, (Tex. Civ. A.) 194 SW 681, 
632]. 

2. See Furnish 27 C. J. p 930 note 
538 \[b]. 

3. Cutrona v. Wilmington, 14 Del. 


Ch. 4384, 127 A. 421, 425 (ordinarily 
has a broader meaning than “regu- 
late’”’ 


“Regulate” see [34 Cyc 1029]. 


4 See Determine 18 C. J. p 985 
note 61 [a]. 
5. Chenot v. Lefevre, 8 Ill. 637, 


642. 

6. Century, .D.. [quote Burris wey. 
State, 73, Ark. 453,. 84 SW 728, 724; 
In re Bruendl, 102 Wis. 45, 48, 78 NW 


PRESCRIPCION. 
terminating a claim or liability.?° 
PRESCRIPTION.?® [§ 1] 


In Spanish law, a mode of. 


A. At Common Law. 


169] 

ty Prescribing for any disease, 
etc., as practicing medicine see Peo. 
Pyspunders: 61 Cal. A. 341, 215 P 120, 


7. Century D. [quot Burris v. 
State, 73 Ark. 453, 84 SW 723, 724]. 

8. State v. Hueser, 205 Iowa 132, 
215 NW 643, 644. 

9. Worcester D. [quot Brinson v. 
State, 89 Ala. 105, 110, 8 S 527]. 


10. Webster New Int. D. [quot 
State v. Hueser, 205 Iowa 132, 215 
NW 643, 6 5 

11. Webster New Int. D. [quot 
State v. Hueser]. 

12.. Century D. [quot Burris v. 


State, 73 Ark. "453, 84 SW 723, 724]. 

13. Webster D. [quot Burris v. 
State, supra]; State v. Lawson, 22 
Del. 395, 69 A 1066, 1067 [quot State 
v. Hueser, 205 Iowa 132, 215 NW 643, 
644]; State v. Lawson, (Del.) 65 A- 
593; State v. Whipple, 143 Minn. 403, 
173 NW 801, 2. 

14. Century D.; Webster D. [both 
quot Burris v. State, 73 Ark. 458, 84 
SW 723, 724]. 

15. Webster D. {quot Burris v. 
State, supra]; State v. Lawson, 22 
Del. 395, 69 A 1066, 1067 [quot State 
v. Hueser, (Iowa) 215 NW 643, 644]; 
State v. Lawson, (Del.) 65 A 598. 

[a] Similar definition.—‘To give 
medical direction.’’ State v. Whipple, 
Age ation, 403, 406, 173 NW 801. 

6. In re Bruendl, 102 Wis. 45, 48, 
78° NW 169 

17. See As5 CG. J. p 599 note 17. 

18. Cutrona v. NR ad 14 Del. 
Ch. 434, 127 A 421 


19. See Law 36 Pei ae p 966 note 87. 
20. Lothrop v. Spokane, etce., R. 
Co., 10 F. (2d) 225, 229; Chelsea Wa- 


terworks Co. v. Metropolitan Water 
Bd., [1904] 2K. B. 77, 82. 

“Rate” see [33 Cyc 1527]. 

21. State v. Lawson, 22 Del. 395, 
69 A 1066, 1067. 

“Remedy” see [34 Cye 1201]. 

22. State v. Bresee, 137 Iowa 673, 
114 NW 45, 47, 24 LRANS 103. 

23. State v. Collins, 178 Iowa 73, 
85, 159 NW 604. 

24 Merchants’ Exch. v. Knott, 
212 Mo. 616, 640, 111 SW 565 (‘ ‘Pre- 
scribed’ means that the rule must not 
remain in the breast of the Legisla- 
ture but shall be manifested and pub- 
lished in a public and conspicuous 
manner so as to be known as a rule 
of civil conduct’’). 


25. Escriche Diccionario. See al- 
so Prescription post. . 
[a] Prescripcion de accion.— 


Outlawry bar or limitation of an ac- 
tion by lapse of time. Escriche Dic- 
cionario. 

{[b] Prescripcion de dominio.—Ac- 
quisition of title by possession. Es- 
eriche Diccionario. 

[ec] Prescripcion de pena y delito. 
—Extinction of criminal liability by 
lapse of time. Escriche Diccionario. 

26. See generally Adverse Posses- 
sion 2C. J. p 37. And see Prescribe 


: ; 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* 


An adverse holding under color of title or claim of 
right ;°7 appropriation and use in a manner adverse 
to the rights of others, for a time fixed by law;78 the 
claim of title to a thing by virtue of immemorial use 
and enjoyment ;°° the manner of acquiring property 
honest, and uninterrupted possession or 
use during the time required by law;*° a mode of 
acquiring real property, when a man could show no 
other title to what he claimed than that he and those 
under whom he claimed had immemorially used to 
enjoy it;*+ the mode of acquiring title to incorporeal 
hereditaments by immemorial or long-continued en- 
joyment;*? a prescribing for title;** the right or title 
acquired by possession had during the time and in 
the manner fixed by law;** a right to any ineorporeal 
hereditament aequired by length of time;*° a title 


by a long, 


ante; Prescriptive Right post. 
Shey Seas distinguished see 
Dedication § 3 X 
“Dimitation” distinguished see 
Limitations of Actions § 3. 
Prescription: 


Acquisition of: 
Domain by state by see Internation- 
al Law § 31. 
Ferry franchise by see Ferries § 
1 


Land or right of way by railroad by 

see Railroads [33 Cyc 150]. 

Right of navigation by see Naviga- 

ble Waters § 53. 

Right to: 

Fish by see Fish § 14. 

Hunt by see Game § 7. 

Maintain nuisance by see Nuli- 
sances §§ 348-355. 

Maintain obstruction of or en- 
croachment on highway or 
street by see Highways § 376; 
Municipal’Corporations § 3824. 

Use of stream by see Waters [40 
Cyc 694 et seq]. 

Creation of: 
ae a by see Easements §§ 17— 
8 


Highway or street by see High- 
ways §§ 3-30; Municipal Cor- 
porations §§ 3604-3607. 

Right to party wall by see Party 
Walls § 10. 

Duty to maintain partition fence 

arising by see Fences § 5. 
Liability of physician for mistake in 

see Physicians and Surgeons § 126. 
Sale of: 

aay SA Ps gies Intoxicating Liquors 
§§ 24 

Poison Pitheat see Poisons § 17. 

27. Black v. Whitacre, 206 Iowa 
1084, 224 NW 825," 827. 

{a] Similar definitien—‘‘An ad- 
verse holding and under color of 
right.” Hatch Bros. Co. v. Black, 25 
Wyo. 416, 434, 171 P 267. 

{b] Gikened to adverse possession. 
—Scallon v. Manhattan R. Co., 185 N. 
Y. 359, 78 NE 284, 285, 7 AnnCas 168 
[quot Muller v. Manhattan R. Co., 53 
Misc. 133, 102 NYS 454, 456]. 


28. Tolman v. Casey, 15 Or. 83, 
Biss Lowe 669, 
29. Webster D. [quot Lucas v. 


Smithfield, etc., Turnp. Co., 36 W. Va. 
427, 436, 15 SE 182]. 

30. Bouvier L. D. [quot Louisville, 
etc., R. Co. v. Hays, 11 Lea (Tenn.) 
382, 388, 47 AmR 291]. 

31. Goddard Easements p_ 132 
[quot Lucas v. Smithfield, etc., Turnp. 
Co., 36 W. Va. 427, 15 SH 182, 185]. 

32. Bouvier L. D. [quot ‘Gwinn v. 
Gwinn, 77 W. Va, 281, 87 SE 371, 373]; 
oaks v. Clarke, 133 Cal. 667, 669, 66 

0) 

“Prescription, as known to the com- 
mon law, applied to the manner of 
acquiring or losing a right by the ef- 
fect of the lapse of time, as contra- 
distinguished from the mode of ac- 
quiring title to a thing itself, by the 
effect given to a long possession or 
enjoyment of it.” Thomas v. HEng- 
Jand, 71 Cal. 456, 458, 12 P 491. 

{a] Similar definition.—‘Prescrip- 
tion is a mode of acquiring title to 


PRESCRIPTION 


property by immemorial or long con- 
tinued enjoyment.” Zetrouer v. Zet- 
rouer, 89 Fla..253, 256, 103.S 625. 

[b] Properly applies only to in- 
corporeal rights. Johnson vy. Lewis, 
47 Ark. 66, 70, 14 SW 466; Donnell v. 
Clark, 19 Me, 174, 182; Clement v. 
Bettle, GOIN Si) Te, O75, 678, 48 A 567; 
White v. Miller, 78 Misc. 428, 139 
NYS 660, 665; Hindley v. Metropoli- 
tan El. R. Co., 42 Misc. 56, 62, 85 NYS 
561; Oregon Constr. Co. v. Allen 
Ditch 4, Coppi 41 storey 200% 12116) 169-See. 
455, 93 AmSR 701; Woolbridge v. 
Couglin, 46 W. Va. 345, 348, 33 SE 
233; Murray v. Scribner, 74 Wis. 602, 
604, 43 NW 549. 

{e] It is personal usage.—(1) 
State v. Kansas, ete., R. Co., 45 Iowa 
139, 142; Albright v. Cortright, 64 N. 
J. L. 330, 333, 45 A 634, 81 AmSR 504, 
48 LRA 616; Corkum v. Feener, 29 N. 
S. 115, 117, (2) “It refers to personal 
usage restricted to the claimant and 
his ancestors or grantors.” Zetrouer 
ee 89) Mlas253) 7103eS* 625; 


{d] Public can hold no right by 
prescription.—State v. Kansas City, 
ete, R. Co., 45 Iowa 139, 142. 

33. Webster D. [quot Lucas v. 
Smithfield, ete., Turnp. Co., Ww. 
Va. 427, 4386, 15 SE 182]. 

34 Webster D. [quot Lucas v. 
Smithfield, ete., Turnp. Co., supra]. 

[a] Similar definition.—‘‘A title 
acquired by possession had during 
the time and in the manner fixed by 
law.” Pittsburgh vretée; aR Cow {y. 
Crown Point, 150 Ind. 536, 548, 50 
NE 741; Stevens v. Dennett, 51 N. 
329; Clement v. Bettle, 65 
J. L. 675, 678, 48 A 567; Apple- 
gate v. Morse, 7 Lans. (N. Y.) 59, 61. 

35. Hall v. McLeod, 2 Metc. (Ky.) 
98, 102, 74 AmD 400 [quot Butt v. 
Napier, 14 Bush (Ky.) 39, 41]. 

36. Rice v. Wade, 131 Mo. A. 338, 
111 SW 594, 596; Jackson v. Bohlend- 
er, 5 OhHNPNS 305, 311; Lawton v. 
by A 13 S. C. L. 445, 449, 183 AmD 


37. Simpson v. Coe, 4 N. H. 301, 
302. See Jackson v. Bohlender, 5 
OhNPNS 305, 312. 

38. Boyden v. Achenbach, 79 N. C. 
539, 541: 

39. Davis v. Ponaparte: 137 Iowa 
196, 114 NW 896, 89 

[a] Foundation °F “prescription” 
rests upon an adverse, continuous, 
uninterrupted use, of such nature as 
to impart notice to the owner for 
such a period of time as would raise 
a presumption of grant. Internation- 
AIVNCLC., I. (| COn wv. (Cuneo, , 47) Nex) Cive 
A. 622, 108 SW 714, 717. See Peter- 
son v. McCullough, 50 Ind. 35; Mc- 
Caslin v. State, 38 Ind. A. 184, 75 NE 
844, 845. 

40. Zetrouer v. Zetrouer, 89 Fla. 
253; 108 S 625, 627. See Hall v. Mc- 
Leod, 2 Mete. (Ky.) 98, 102, 74 AmD 
400 [quot Butt v. Napier, 14 Bush 
(Ky.) 39, 42]; Clement v. Bettle, 65 
IN Jigs, 675, 678, 48 A 567; Miller ‘v. 
Garlock, 8 Barb. (N. Y.) 153, 154; Ore- 
gon Constr. Co. v. Allen Ditch Co., 41 
Or. 209, 69 P 455, 458, 98 AmSR 701; 
Gwinn v. Gwinn, 77 W. Va. 281, 87 
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acquired by use and time and allowed by law;?° a 
title, the validity of which depends upon continual 
and peaceable usage from time whereof memory of 
man is not to the contrary;** user for a time whereof 
the memory of man runneth not to the contrary.** 
It will be noted that long user is the essential element 
of preseription.®® 
right claimed must have been enjoyed beyond the 
period of the memory of man,*® which for a long 
time in England went back to the time of Richard I.** 
To avoid the necessity of proving such long duration 
a custom arose of allowing a presumption of a grant 
on proof of usage for a long term of years,*? which 
is now regulated by statute in most states.*? 

Title by prescription. 
had during the time and in the manner fixed by law ;** 


The original theory was that the 


One acquired by possession 


SE 371, 378; Lucas v. Smithfield, etc., 
Turnpy Co., 36 W. Va. 427, 15 SE 182, 
185; Standiford Vv. Goudy, 6 W. Va. 
364, 366. See also Easements § 17. 
“In former times, prescription im- 
plied a claim to an incorporeal her- 
editament arising from the same hav- 
ing been enjoyed for so long a time 
that there was no existing evidence 
as to the period when such user and 
enjoyment commenced.’ Thomas vy. 
Hngland, 71 Cal. 456, 457, 12 P 491. 


4l. Zetrouer v. Zetrouer, 89 Fla. 
258,,°103° S °625,;" 6275: Coolidge™ v, 
Learned, 8 Pick. (Mass.) 504, 507 


[quot Lewis v. San Antonio, 7 Tex. 
288, -806]; Clement v. Bettle, 65 N. 
J. Li 675, 678, 48 A 567; Post v. Pear- 
sall, 22 Wend. (N. Y.) 425, 441; Ore- 
gon Constr. Co. v. Allen Ditch Co., 41 
Or: 209, 69°P 455, 458.93 AmSR* 7013 
See Easements § 17. 

42. Zetrouer v. Zetrouer, 89 Fla. 
253, 1038 S 625, 627. See Johnson v. 
lewis) 47. 2Ark..66;°2 SSWeas2 9. te 
Smith v. McKibbin, 41 Ark. 45, 50, 48 
AmR 19; Clarke v. Clarke, 133. Cal: 
667, "66 Pe LO eels) Thorworthaiwve 
Scheets, 269 Ill. 578, 110 NE 42, 45; 
Riley v. Buchanon, 116 Ky. 625, 76 
SW 527, 528, 25 KyL 863, 63 LRA 
642; Thompson v. Louisville, ete., R. 
Co OLE ON y Se Os GS 1 SNe oy aoe 
KyL 476; Coolidge v. Learned, 8 
Pick. (Mass.) 504, 508; Gayetty v. 
Bethune, 14 Mass. 49, 52, 7 AmD 188; 
Lanier v.. Booth, 50 Miss. 410, 413; 
Seallon v. Manhattan R. Co., 185 N. 
Y. 359, 78 NE 284, 285, 7 AnnCas 168; 
Miller v. Garlock, 8 Barb. (N. Y.) 153, 
154; Muller v. Manhattan R. Co., 53 
Misc. 133,102 NYS 454, 456; Post v. 
Pearsall, 22 Wend. (N. Y.) 425, 441; 
Pavey v. Vance, 56 Oh. St. 162, 46 NE 
898, 899; Hume v. Rogue River 
Packing Coi,151 -O7r. 237, 88-391" 92 
Be l06 5% -110.725.9.6. SP USGouel oie Aumisibe 
732, 31 LRANS 396; Benscoter v. 
Long, 157 Pa. 208, 27. A 674, 679% 
Lawton v. Rivers, 13 S. C. L. 445, 449, 
13 AmD 741; Wooldridge v. Coughlin, 
46 W. Va. 345, 33 SE 233, 2385; Standi- 
ford v. Goudy, 6 W. Va. 364, 366; 
Delohery v. Permanent Trustee Co., 
LvAustr Ci Lad ese: 

“Prescription rests upon the pre- 
sumption of a past grant inferred 
from and evidenced by an adverse en- 
joyment for a period fixed by law.” 
Abel v. Love, 81 Ind. A. 328, 143 NE 
SSy a b.0- 

“Prescription, as understood and 
interpreted in modern times, raises a 
legal presumption of title under a 
grant, but is not conclusive, and may 
be rebutted by other’ evidence.” 
Thomas v. England, 71 Cal. 456, 458, 
12. P 491. 

43. Zetrouer v. Zetrouer, 89 Fla. 
253, 103 S 625, 627. See statutory 
provisions. 

{a] “Prescription is prescription, 
whether it be acquired at common 
law or by statute.” Nugent v.. Wat- 
kins, 124 Ga. 150, 152,.52 SE 158. 

44. Gross v. McNutt, 4 Ida. 286, 
B00 ;mes! Eeadope 

[a] ‘Title by grant” distin- 
guished.—Lawton v. Rivers, 13 S. Cc, 
L. 445, 449, 18 AinD 741. 
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a right which a possessor of land acquires by reason 
of his adverse possession during a period of time fixed 
by law,*® and which does not originate in part under 


a claim of right.*® 
[§ 2] B. In Civil Law.*7 


of judicial proeess.?+ 
[§ 3] ©. In Medicine. 


45. Burdell v. Blain, 66 Ga. 169, 
17035 Choctaw. :ete.) Ru Coaw. Rice;, 1 
Ind. T. 514, 104 Sw 819, 821. 

46. Burdell v. Blain, 66 Ga. 169, 


47. See Modern Civil Law §§ 231- 
6 


48. Alhambra Addition Water Co. 
v. Richardson, 72 Cal. 598, 600, 14 P 
Soy) Billunes sv. —ELall,) 7.) Cale Lia 
Kincaid v. Cabututan, 35 Philippine 
383. 394; Teillard v. Teillard, 18 Por- 
to Rico 546, 549. 

fa] Common-law “limitation” dis- 
tinguished.—San Juan Fruit Co. v. 
Landrau, 8 Porto Rico Fed. 447, 450; 
Porto® Rico R., ete. Co. v. Atlas 
Transfer Co., 6 Porto Rico Fed. 371, 


373; Gonzalez v. San Juan Light, 
etc., Co.; 17-Porto Rico 115, 121: See 
Billings v. Hall, 7 Cal. 1, 4. See also 


Limitations of Actions § 3. 

49. Gonzalez v. San-Juan Light, 
ete., Co., 17 Porto Rico 115, 121 

{a] Title by prescription must be 
shown by uninterrupted, open pos- 
session, under a claim of ownership, 
for the period of time fixed by law. 


Brewer v. Yazoo, etc., R. Co., 128 La. 
544, 54 S 987, 992. 

50. Huber v. Steiner, 2 Bing. N. 
Case (202, 7214) 9292 WC 501,, 13:2) Re- 
print 80. 

51. Angell Lim. of Act. [quot 


Campbell v. Holt, 115 U. S. 620, 623, 
6 SCt 209,229 L. ed. 483 (quot Busby 
Vi Mlorida ‘Cent: ete.) R. Co.,, 457S.1C) 
oL2, 23-5. 05) 51))i]. 

{a] In Louisiana (1) “Prescription 
is a manner of acquiring the own- 
ership of property, or discharging 
debts, by the effect of time, and un- 
der the conditions regulated by law.” 
Civ. Code art 3457 [quot Harang v. 
Golden Ranch Land, etc., Co., 143 La. 
982, 1000, 1001, 79 S 768, 775; Koep- 
ping v. Monteleone, 143 La. 353, 362, 
78 S$ 590; Beaird v. Russ, 34 La. Ann. 
3b, 318]. See Smith v. Stewart, 21 
Mare Anim 6f6051 6. 99% Amb s10929@2,) 
“Mach of these prescriptions has its 
special and particular’ definition.” 
Civ. Code art 3457 [quot Harang v. 
Golden Ranch Land, etc., Co., supra]. 
(3) “The prescription by which the 
ownership of property is acquired, is 
a right by which a mere possessor 
acquires the ownership of a _ thing 
which ‘he possesses by the continu- 
ance of his possession during the 
time fixed by law.” Civ. Code art 
3458 [quot Harang v. Golden Ranch 
Band,’ etc., Co., supra]. (5) eg Ke 
prescription by which debts are re- 
leased is a peremptory and perpetual 
bar to every species of action, real 
or personal, when the creditor has 
been silent for a certain time without 
urging his claim.’ . Civ. Code» art 
3459 [quot Harang v. Golden Ranch 
Land, etce., Co., supra]. See Chenot 
v. Lefevre, 8 Ill. 637, 642 (“The terms 


A right by which a mere 
possessor acquires the property of a thine which he 
possesses by the continuance of his possession during 
the time fixed by law;*® a right or title conferred in 
regard to real estate in possession of a party for a 
long term of years, or to an easement therein ;*° also, 
the bar from the lapse of time which the law has 
fixed as the limit of an action founded on debt.>°® 
Prescription, therefore, is of two kinds—it is either 
an instrument for the acquisition of property, or an 
instrument of an exemption only from the servitude 


A direction of a remedy 
or of remedies for disease, and the manner of using 
them;°? a medical recipe;*® a ‘statement usually 
written of the medicine or remedy to be used by pa- 


PRESCRIPTION—PRESENCE 


preseription,’’°§ 


tients, and the manner of using them;°* a written 
medical recipe.’® 
[§ 4] Phrases. 


Also, a prescribed remedy.°° 
“By prescription,”*’ “physician’s. 


“prescription in a que estate;’>® 
also, “prescription of a statute.”°° 

PRESCRIPTIO NON DATUR IN BONA FELO- 
RUM, NISI PER RECORDUM.*1 

PRESCRIPTIVE RIGHT.®? 
referring to the personal right to the use of real 
property, which has been acquired by claimant, or 
some one under whom he holds, and which has been 
created by operation of law.%* 

PRESENCE. *+ 
“ens,”®® rather indefinite in its signification,®® which 
implies that some person or thing is within view,°* 


A term generally 


A term, derived from “pre” and 


in company with, within the view of, in the same 


the view of.®® 


prescribe and ‘prescription’ in 
French, seem to be synonymous with 
the English words, to ‘limit’ and 
‘limitation.’ Prescription is the term 
used in the Louisiana reports for lim- 
itation, and in the transiation of 
Pothier on Obligations, vol. I, 350, 
in the chapter on limitations, pre- 
secrintion is always used for limita- 
tion’’). 

52. Webster D. [quot State v. 
Nicolay, (Mo. A.) 184 SW 1183, 1184; 
State v. Bluefield Drug Co., 43 W. 
Va. 144, 148, 27 SE 350]. 

[a] As used in statutes prohibit- 
ing sale of intoxicating liquors ex- 
cept in certain instances upon physi- 
cian’s prescription.—(1) Substantial- 
ly the same as “recommendation.” 
Thompson v. State, 37 Ark. 408, 410. 
(2) If conforming to the statute, a 
nermission—a sort of license—to sell. 
i 129 -Mo. A.1129, 108 
. See State v. Nicolay, 
(Mo. A.) 184 SW 11838, 1184; State v. 
Manning, 107 Mo. A. 51, 81 SW 223, 


{[b] Medical provision for animals 
as well as human beings is embraced 
in the term. Ray v. Burbank, 61 Ga. 
505, 512. 34 AmR 103. 

{c] Order for narcotic drug as 
“prescription” under Harrison Anti- 
Narcotic Act see Webb v. U. S., 249 


Us Si 967499; S93 SCti 207, 163-1. edn 497; 
Manning v. U. S., 287 Fed. 800, 803. 
53. Webster D. [quot State v. 


Nicolay, (Mo. A.) 184 SW 11838, 1184; 
State v. Bluefield Drug Co., 43 W. Va. 
144, 148, 27 SE 350). 

54 Century D. [quot Caldwell v. 
State, 18 Ind. A. 48, 46 NE 697, 598; 
Hutfiman vi Rugg, 15 OhiiCirCty NoS. 
449, 34 Oh. Cir- Ct. 589, 594]). 

[a] Document reading ‘‘This is to 
certify that Mr. A..Gandy has had the 
flue and I recommend that he should 
use strychnine or whisky as a stimu- 


lant for his heart,’ held not a pre- 
scription. Gandy v. State, 99 Tex. 
Cr. 148, 268 SW 951, 952. 


55. Mayer v. State, 63 N. J. L. 35, 
Oty AD ANT 2: 
56. Webster D. [quot State v. Nic- 


olay, (Mo. A.) 184° SW 1188, 1184; 
State v. Bluefield Drug Co., 43 W. 
Va. 144, 148, 27 SE 350). 

57. Hawaiian Commercial, etc., 


Conv. Wallukut Sugar ICol, We wHa- 
waii 113, 121. : 
249 U. 


538." Webb .v. U. 'S., S29196; 
99, 39 SCt 217, 68.1. ed: 497: 

59. Donnell v. Clark, 19 Me., 174, 
182. See Miller vy. Garlock, 8 Barb. 
CNS) iss W5As 

60. Peterman Veo Hlulinegss 31 Par 


432, 436. 

61. A. maxim meaning ‘Prescrip- 
tion is not granted against the goods 
of'felons, except by record.” Morgan 
Leg. Max. [cit Halkerstone p 129]. 

62. See Prescription ante. 


contrasting it with its opposite, 
Personal presence includes corporeal extension 


room with,*® before, in the sight of, in front of, in 
It may be somewhat explained by 


“absence.”7° 


63. Riley v. Buchanan, 116 Ky. 
625, 76 SW 527, 528, 25 KyL 863, 63 
LRA 642, 3 AnnCas 788. 

[a] “Prescriptive rights.’—Stouts 
Mountain Coal, ete., Co. v. Ballard, 
195 ;Adlas283, 70 S 172, 174; Silva v. 
Hawn, 10 Cal. A. 544, 102 P 95 29 bo) 
Hawaiian Commercial, ete., Co. v. 
Wailuku Sugar Co., 16 Hawaii g Ie ge 
Foster v. Sebago Impr. Co.; 100 Me. 
196, 60 A 894, 896; Stevens v. Den- 
nett, 51 Neo. 324, 329; Bushey v. 
Santiff, 86 Hun 384, 33 NYS 473, 474; 
eS Vv. Spencer, 51 “Ory 262, 94 PB 

oO. 

64. See Present post. 

Presence: 

Constructive see A An saie yo Pres- 

ence, 12-C. J. p 
In the, of see In * 8 text and notes. 

55-58. 

Of: 

Court, contempt committed in see 
Contempt § 2. 
Defendant at trial 

Law §§ 2066-2074 

Females, obscene language in see 

Obscenity § 14. 

Foreign corporation in state see 

Corporations §§ 4078—4097. 

Judge at trial see Criminal Law §§ 

2061-2065; Trial [38 Cye 1297]. 

Jurors at time of rendering verdict 

see Criminal Law 2574. 

Party or counsel at rendition of 

verdict see Trial [38 Cye 1873]. 

Property at execution sale see Ex- 

ecutions §§ 585-588. 

Right to arrest without warrant for 
crime committed in: 

Of officer see Arrest §§ 28, 32. 

Of private person see Arrest § 39. 
Witnesses to will: 

Signing: 

By _in presence of each other see 
Wills [40 Cye 1125]. 

By in presence of testator see 
Wilks [40 Cye 1123]. 

Or acknowledging signature by 
testator in presence of see 
Wills [40 Cye 1120]. 

65. Richardson D. [quot Ray v. 


see Criminal 


yh 34 S.C. Le 297, 303, 49. Ama 
66. Moore v. Moore, 8 Gratt. (49 
Vian) SOMA 6. 
67. Graham v. Graham, 32 N. C. 
219, 220. , 
[a] “Wiew” distinguished.—Peo. 


v. Esposito, 118 Mise. 867, 872, 194 
NYS 326. See also [40 Cye 205]. 

68. Baldwin v. Baldwin, 81 Va. 
405, 410, 59 AmR Nahe Neil v. Neil, 1 
Leigh (38 Va.) 6, 

69. enardacts pb. [quot Ray v. 
eat 34 S. C. L. 297, 308, 49 AmD 647]. 


0. Moore vy. Moore, 8 Gratt. (49 


vas 307, 326. 


[a] Contradistinguished from “ab-. 


sent.”—Richardson D. [quot Ray v. 


Hill, 34 S. C. L. 297, 303, 49 AmD 647].. 


See also 1 Conger "341 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note umber. 


PRESENCE—PRESENT 


within the sphere of sense perception."* 
Phrases: “Hngaged in services requiring his 
presence,” *? “immediate view and presence,””’® “pres- 


= 


ence of the court;”7* also, “presence or view.’’7™® 
PRESENCIAL, In Spanish, actually present.*°® 
PRESENT.7? [§ 1] A. As a Noun. Literally a 
oift:°* an act of kindness. courtesy, or respect, con- 
tributing to the pleasure of the receiver.7® Also, 
time now passing.*°? 

[§ 2] B. As a Verb. To exhibit;81 to file;®? to 
give notice officially of a crime or offense ; ;>° to hand 
to and leave with;§* to indict;*® to lay before a pub- 
lic body for consideration, as before a legislature, a 
court of judicature, a corporation, ete.;8° to lay be- 
fore a judge, magistrate, or governing body for ac- 
tion or consideration;**? to lay before, or submit to, 
a person or body for consideration or action,** as, to 
present a memorial, petition, or indictment;®® to 
represent ;°° to show;°! to submit, as a petition, re- 
monstranee, ete., for a decision or settlement to the 
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proper authorities.” 

Phrases: “All claims against counties must be 
presented within twelve months after they acerue,”?* 
“assignments of error presented,”®* “duly pre- 
sented,”®> “found, indorsed and presented,’’®® “pre- 
pare and present,”®? “presented by the grand jury,’’®® 
“presented for audit,’®® “presented to the common 
council for allowance,”! “presented to the court,’”? 
“presented to the governor;”* also, “presenting of a 
false claim against the government.’’4 

[§ 3] C. As an Adjective. Being in view or im- 
mediately at hand;° being in a certain place and not 
elsewhere; opposed to absent.°® 

Present conveyance.’ A conveyance made with the 
intention that it take effect at once, and not at a 
future time.® 

Other phrases: “All present and future rates,”® 
“creditors present,”?° “each person being present at 
the election,”? “in its.present form of investment,”?? 
“personally present,”?* “present ability,”*# “present 


71. Peo. v. Esposito, 118 Misc. 867, { handing to and leaving with an ad-| Smith, 30 N. H. 256, 266, 64 AmD 290. 
194 NYS 326, 332. ministrator a claim against dece- “Submit” see [37 Cyc 359]. 

72. See Engage 20 C. J. p 1259 note] dent’s estate was not ‘‘presenting” it 93. Dement v. Dekalk Co., 97 Ga. 
10. within the meaning of a statute re-]| 733, 25 SE 382. 


73. See Immediate 31 C. J. p 247 


note 60. to the court). 
74. In re Hickey, 149 Tenn. 344, 85. 
258 SW 417, 425. [a] 


75. U.S. Fidelity, etc., Co. v. Hen- 
aa (Tex. Civ. A-)'4293" SW 339, 


76. U.S. v. Gaoiran, 17 Philippine 
404, 407. 

77. See Presentation post. 

78. Thomas v. Peo., 59 Ill. 160, 163 
(where, however, it was said: “Yet, 


It means 


quiring such claims to be presented 94, 


State v. Hinckley, 4 Minn. 345. 5 
As used in indictment (1) the 95. 
word means nothing more than that 96. 
the jury represent or show to the 
court that a certain person has com- 
mitted a certain offense. 
Keefe, 9 Gray (Mass.) 290, 292. 
“the bringing in "of the in- 
dictment by the foreman of the grand 
jury in their presence in open court 99. 


Williams v. Spokane Falls, 
etc., R. Co., 44 Wash. 363, 366, 87 P 


See Duly 19 C. J. p 835 note 89. 
State v. Johnson, 52 S. D. 273, 
217 NW 205, 208. See Shivers v. 
Terr., 13 Okl. 466, 74 P 899, 901. 
Com. v. 97. Haynes v. State, 108 Tex. Cr. 
(2) | 62, 299 SW 234, 

98. Coffey v. Sacramento County 
Super. Ct., 2 Cal. A. 453, 88 P 580, 581. 
Commercial Trust Co. v. Lau- 


in the relation, and in the sense in 


which it was used, [it] evidently 
meant a prize’). 
[a] “Donation” distinguished.— 


Crabbe Eng. Syn. [quot State v. Clin- 
ton County, 166 Ind. 162, 76 NE 986, 


ee See also 19 C. J. p 444; Gifts 
“; [b] “Gift” distinguished.—~Crabbe 
Eng. Syn. [quot State v. Clinton 


County, 166 Ind. nae 76 NE 986, 994]. 
See also Gifts § 1 

79. Crabbe Eng. 
v. Clinton County, 
NE 986, 994]. 

so. Century D. 

“At present gee onizod™ see At 5 C. 
J. p 1433 note 90. 

“Por the present” see For 26 C. J. 
p 793 note 538. 

81. Willis v. Marks, 29 Or. 493, 45 
Ps 293,296; Batchelder v. White, 82 
Wt 132; 71 A 1111, 1112. See Keys 
Vv. Keys, 217 Mo. 48, 116 SW _ 5387, 541; 
Fitzgerald v. Union Sav. Bank, 65 
Nebr. 97, 90 NW 994, 995; Hllison v. 
Lindsley, Sp, ING wo. Ea. 258, 260. 

‘“Bxhibit” see 25 C. J. p 166. : 

82. Olcott v. Salt Bayou Drain. 
Dist., 145 Ark. 101, 223 SW_ 3538, 354; 
State v. Hennepin County Prob. Ot: 
145 Minn. 344, 177 NW 354, 355. 

[a] “Present for probate.”—(1) 
File for probate. Ross v. Abrams, 
(Rex -Oivs Asi 239 SWii705, 707. 2) 
“We think a will is ‘presented for 
probate’ when it is filed in the prop- 
er court, together with a _ sufficient 
application for its probate as re- 
quired by law. It is presented for 
probate by the ‘application. It re- 
mains presented for probate so long 
as the proceeding so instituted is en- 
titled to recognition as a pending 
proceeding, and no longer.” Abrams 
vy. Ross, (Tex. Commn. A.) 250 SW 
1019, 1021. 

83. State v. Hinckley, 4 Minn. 345. 

[a] “An indictment is ‘presented’ 
when it is delivered by the foreman’ 
in the presence of the grand jury to 
the court and filed with the clerk.” 
Shivers v. Terr., 13 Okl. 466, 473, 74 


BO 39'9 5 

84. Titus v. Montesano, 106 Wash. 
608, 181 P 43, 46. Compare State v. 
Hennepin County Prob. Ct., 145 Minn. 


344, 177 NW 354, 355 (holding that 


Syn. [quot State 
166 Ind. 162, 76 


and there delivering it to the clerk.” 
State v. Johnson, 52 S. D. 273, 217 NW 
205, 208. 

“Indict”? see 31 C. J. p 547. 

86. State v. Hinckley, 4 Minn. 345. 

[a] Indicating formal action.— 
Escher v. Carroll County, 146 Iowa 
738, 125 NW 810, ; 


87. Century D. [quot Noble v. 
State, (Tex. Cr.) 17 SW. (2d) 1063, 
1064; Moses v. State, 94 Tex. Cr. 353, 


251 SW 219 .(quot Haynes v. State, 
108 Tex. Cr. 62, 299 SW 234, 235)]. 

88. Webster New Int. D. [quot 
Ross*v. Abrams, (Tex. Civ. A.) 239 
SIW: S70ds TOM: 

[a] Used in state constitution re- 
quiring that every bill, before it be- 
becomes a law, shall be “presented to 
the Governor” for approval, the term 
means not merely exhibited, but that 
opportunity must be afforded him de- 
liberately to consider its provisions 
and prepare his objections, if any he 
has, to its passage. Harpending v. 
Haight, 39 Cal. 189, 199, 2 AmR 432. 

{b] Under statute requiring per- 
sons having claims against decedent’s 
estate, on due notice to “present” 
them, accompanied by a proper vouch- 
er and affidavit of their correctness, 
the term simply means a display or 
a profert of the claim, accompanied 
with a proper voucher, and a reason- 
able opportunity to the administra- 
tor to examine into and determine for 
himself upon the justness and valid- 
ity of the demand. Willis v. Marks, 
29 Or. 498, 504, 45° P 298. 

89. Webster New Int. D. [quot 
Ross. v. Abrams, (Tex. Civ. A.) 239 
SW 705, 707). 

90. Com. v. Keefe, 9 Gray (Mass.) 
290, 292. 

“Represent” see [34 Cyc 1619]. 


rae ie v. Keefe, 9 Gray (Mass.) 
290, 

Cshow” see [36 Cyc 434]. 

92. Century D. [quot Noble _ v. 
State, (Tex. Cr.) 17 SW (2d) 1063, 
1064; Moses v. State, 94 Tex. Cr. 
353, 251. SW 219 (quot Haynes v. 
State, 108 Tex. Cr. 62, 299 SW 234, 
235) ] 

ay “Presented,” written on a bill 


of exchange, or any other paper re- 
lating to the transaction, as amount- 
ing to an acceptance see Barnet v. 


rens County, 267 Fed. 901, 907. 

1. “Mason v. Ashland, 98 Wis. 540, 
545, 74 NW 357 (as identical with 
“filed with the city clerk for the ac- 
en of the common council”). é 

Rassieur v. Zimmer, 249 Mo. 
We 155 SW 24, : 
3. State v. Porter, 145 Ala. 541, 40 


S 144, 145; Harpending v. Haight, 39 
Cale L89; * 199," 2 eee 432; State v. 
Michel, 52 La. Ann. 936, 27 's 565, 567, 


78 AmSR 364, 49 LEE W218: 

4 Kurzrok vy. U. S&S, 1-BY (2a) 209: 

5. Rowan v. State, 97 Tex. Cr. 130, 
260 SW 591, 595; Grimsinger v. State, 
44 Tex. ‘Cr. 1, 69 SW 583, i 

[a] Decision on appeal.—A provi- 
sion of a state constitution “that the 
concurrence of four justices ‘present 
at the argument’ is necessary for a 
judgment by the court in Bank; and 
that if four justices ‘so present’ do 
not concur in a judgment, all the jus- 
tices qualified to ‘sit’ in the cause 
‘shall hear the argument.’ These 
clauses are not to be construed as 
requiring that a judgment cannot be 
pronounced by the court in Bank un- 
less concurred in by four of the jus- 
tices who were physically present at 
an oral argument, or that all of the 
justices qualified to ‘sit’ shall literal- 
ly ‘hear’ an argument. . The 
meaning of these clauses and the con- 
struction to be given them is, that the 
argument shall be ‘considered’ by the 
court, or by those of the justices who 
are qualified to ‘act’ in the cause, and 
that the judgment to be rendered 
shall be concurred in by four of the 


justices of the court.’ ‘Niles v. HEd- 
wards, 95 Cal. 41, 43, 30 P 134. 

6. Cunningham aie: ilg, (Nebr.) 226 
NW 333. 
sue: “Conveyance” see 13 C. J. p 


8. Prior v. Newsom, 144 Ark. 593) 
223 SW 21, 22. 

9. Surtees v. Woodhouse, [1903] 1 
K. B. 396, 400. 


10. In re Kaufman, 179 Fed. 552, 
ere Brown v. Com., 3 Grant (Pa.) 
2072. In re Smith, [1902] 2 Ch. 667, 
peas, See Personally 48 C. J. p 1049. 

14. Thompson vy. State, 191 Ind. 
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absolute and unconditional right, 
ant physician,”?® 


ent at the election,’’!* “present business,”1+® 
“present cash value of an annuity,’’?+ 
“present heirs, 


ent holdings, 24 “oresent inclination,’?> “present in 
27 


eapital,”* v 
“present consideration,” ?? 
incumbranee, 


court,”*° “present 


debtedness,’’?*® “present insanity,’?° “present inter- 
est,”°° “present in the district,”+ 
“present limits,’’** 
present pecuniary 
interest,”*® “present place of abode,’’?* “present po- 
sitions,’®’ “present prices,’’?® “present property,’’?° 
41 “present provision, 


782. “oresent’ liability,’’3* 


935 66 


state, 
“present market value of land, 


“present proprietors, 
ent right to receive,’’*% 
service,”*®> “present support,”’*® 


164, 182 NE 296; Warwick v. State, 
17 Ind. A. 334, 46 NE 65 0, 651; State 
Wie Sheerin, 13 Mont. 539, 544, et RR S 
543, 33 AmSR 600. 
“Ability” see 1 C. J. 04. 

wanes Ireland v. Harte P1902] bees 
522, 9. 

16. Everett v. Carr, 59 Me. 325, 
17. Niles v. Edwards, 95 Cal. 41, 

Ae 


Brown y. Com., 38 Grant (Pa.) 
Present at a district meeting sce 
Schools and School-Districts [385 Cyc 


875]. 
Thorn v. De Breteuil, 179 N. 


Os 
ARO 4k, aa Le INE 4 TO: ; 

“Business” see 9 C. J. p 1101. 

20. Dean v. Dean, 54 Wis. 23, 34, 
11 NW. 239, 241. 

“Capital” see 9 C. J. p 1278. 

f 21. Jamieson’s Hst., 31 Pa. Co. 207, 
08. 

“Cash value” see 11 C. J. p 25. 

22. In re New York, etc., Transp. 
Co., 276 Fed? 145, 152; McAtee v. 
Shade, 185 Fed. 442, 449, "107 CCA 512; 
In re Farmers’ Supply Ca a170 Fed. 
502, 507. 

[a] “For a present consideration.” 
—In re Mobile Chair Mfg.'Co., 245 
Fed. 211, 212. 

[b] “Pyesent fair consideration.” 
—In re Sawyer, 130 Fed. 384; Schil- 
ling v. Curran, 30 Mont. 370, 76 P 998, 
1002. 

Effect of, upon transfer by insol- 
vent see Bankruptcy § 267 

“Consideration” see 12 C. J. p 524. 

23. See Heir 29 C. J. p 345 note 78. 

24. Hawaiian Pineapple Co. v. Sai- 
to, 270 Fed. 749, 751. 

“Holding” see Hold § 4. 


o5). Com. -v.. Erie, etc), R. Co., 027 
Pa. 339, 367, 67 AmD 471. 
26. McCarthy v. Hugo, 82 Conn. 


262, 73 A 778, 780, 135 AmSR QO al 
AnnCas 219. 

‘27. Gilchrist Transp. Co. v. Phe- 
nix Ins. Co., 170 Fed. 279, 282, 95 CCA 
475. 

“Encumbrance” or 
see 20 C. J. p 1250. 

28. Rogers v. Oklahoma City, 45 
Okl. 269, 145 P 357, 358; Haskins v. 
Oklahoma City, 36 Okl. 57, 126 P 204, 


“incumbrance” 


206; Sauer v. McKees Rocks Bor- 
ough pgpect Dist., 243 Pa.,294, 90 A 
150, 15 


“Indebtedness” see 31 C. J. p 411. 
29. State v. Genna, 163 Le 701, 
VIS 655, 661- 


“Insanity” see Insane Persons §§ 
2-35. 

30. See Interest 33 C. J. p 265 note 
6. 

31. Davis v. Baltimore, etc., R. Co, 
256 Fed. 407. 

32. Graustein v. Rutland R. Co., 
256 Fed. 409. ; 

83; ‘See: Liability 36.¢€. J: p 1052 
note 2 


34. State v. Gilbert, 127 Minn, 452, 
149 NW 951, 952 
“Timit” see 37 Ghoilk 


35. Santa Ana v. Bastin 990 Cal. 


15 “oresent attend- 
“present at the areument,’’+* 


“present sale,”*4 


PRESENT—PRESENTLY 


“present 
“pres- 


“present 


fer.’’>2 
723 reg 


“present in- 


‘resent in the Phrases: : 


“Market value of land’? see Market 
§ 17 note 45 [a]. 

36. State Mut. L. Ins. Co. v. Wal- 
ton, 142 Ga. 765, 83 SE 656 

“Pecuniary interest” see Pecuniary 
48 C. J. p 778 note 46. 

37. See Place § 2 note 93. 

38. See Position ante. 

39. Brunswick, ete, Water Dist. 
v. Maine Water Co., 99 Me. 371, 383, 
59 A 587. ‘ 

“Price” see post. 

40. See infra this note. 

[a] “BPropriétés présentes.”—La 
Corporation De Ja Paroisse De St. 
Joseph v. Cedar Rapids Mfg. Co., 34 
Que K. B. 574. 

41. Central Bridge Corp. v. *Ab- 
bott, 4 Cush. (Mass.) 473, 474. 

“Proprietor” see OO Mes Te 

42. Robb v. 
OS, 103 App. 


Washington, ete., Col- 
Dive 32, 350, 93 NYS 


see 50 C. J. 
v. Wynn, 22 T. L. R. 


[a] “Present right to receive the 
same.’—In re Pardoe, [1906] 1 Ch. 
265, 269. 

44. Adams v. Dick, 226 Mass. 46, 
115 NE 227, 230. 

“Sale” see Sales [35 Cyc 25]. 

- 45. Peo. v. WeCanabot | “256 Ill. 504, 
100 NE 182, 185. 

“Service” see [35.-Cye 1432]. 

46. Woodbury v. Woodbury, 58 N. 
H. 44; Woodbury’s App., 57 N. H. 
483, 484; Foster v. Foster, 36 N. H. 
437, 4388: Piper -v.. Piper, 34 N; 2. 
5638, 566; Kingman v. Kingman, 31 
N. H. 182, 190, 191; Mathes v. Ben- 
nett, 21 N. H.: 188, 192; Duncan- v. 


“Provision” 
43. Hervey 
93, 94 


Haton, 17 N. H. 441, 442; Hubbard y. 
Wood, 15 N. H. 74, 78. 
“Support” see [37 Cyc 608]. 


47. State v. Rose, 30 Kan. 501, 506, 
1 P 817; State y. Casinova, 1 "Tex. 
401, 403; Corscot v. State, 178 Wis. 
661, 190 NW 465, 468. 

[a] “Future time” distinguished. 
—State v. Rose, 30 Kan. 501, 1 P 817, 
820 [quot Corscot v. State, 178 Wis. 
661, 190 NW 465, 468]. “Tuture 
ei see Future 27 C. J. p 938 note 


48. National Water Works Co. v. 
Kansas City, 62 Fed. 858, 865, 10 CCA 
653, 27 LRA 827; Dye v. Schick, 74 
Ind. A. 459, 129 NE 242, 248; Roches- 
ter. v. New York State R. Co., 127 
Misc. 766, 217 NYS 452, 458. 

[a] “Present fair value.”—Geor- 
gia R., etc., Co. v. State R. Commn., 
262 U: S. 625, €30, 48 SCt 680, 67 L. 
ed. 1144. 

[b] 
done.”—Montreal, ete., Short Line R. 
Co. *v;‘Reeg:, 2° Can. iDxch. 159) 167. 

“Net present value” see Net 45 C. 
J. p 1389 note 69. 

“Value” see [39 Cyc 1117]. 

49. Mull v. Mull, 50 Misc, 362, 365, 
100 NYS 523. 

50. William v. McCranie, 27 Ga. A. 
693, 109 SE 699, 701; Seabury v. De- 
troit United R. Co., 194 Mich. 423, 160 


value,’48 
worth,’®° “the justice or justices, or the greater part 
of them present;’’>+ also, 


“Present value of the work 


“present wife,’ 


“gpon a present trans- 


PRESENTATION.*®? A word having many differ- 
ent significations, as the context or the circumstances 
in which it is used may require,°* and L amongst others, 
delivering up;°° filing;°® showing.®? 

“Presentation of a henton aes also, 
“presentation on the stage.’’>® 

PRESENT CONVEYANCE.®° 

PRESENT FOR PROBATE.* 

PRESENTI PERICULO SUCCURRENDUM, NE- 


42 (ores- | QUA ORIRI POSSIT INJURIA.®? 
“present PRESENTLY.®* At once;®* forthwith;*® imme- 
“present time,”+? 
538, 542, 34 P 224, NW 570. 


“Worth” see [40 Cyc 2864]. 
51. Agnew v. Campbell, 17 N. J. 
L. 291, 294. 
52. Frazier v. Southern Counties 
Gas Co., 66 Cal. A. 609, 613, 226 P 833. 
“Transfer” see [38 Cyc 939]. 
53. See Presentment post. 
Presentation: 
In lower court of grounds of review 
see Appeal and Error §§ 580—950. 
Of claim: 
Against: 
County see Counties §§ 361-363. 
Estate of bankrupt see Bankrupt- 
ey §§ 513-515. 
Estate of decedent see Executors 
and Administrators §§ 
1078. 
Estate of insane person see In- 
sane Persons §§ 448-451. 
Estate of insolvent see Assign- 
ments for Benefit of Creditors. 
#3 EAE 480; Insolvency §§ 180— 


Betate of ward see Guardian and 
Ward § 284. 

Municipality see Municipal Cor- 
porations § 1438. 

ep see Receivers [34 Cyc 

Savings bank see Banks and 

Pp Banking § 958. 


Exemption see Exemptions § 245. 
Homestead see Homesteads § 424. 

54 Bartlett v. Holmes, 13 C. B. 
630, 637, 76 ECL 630, 138 Reprint 
1347, 20 EngL&Eq 277. 

55. Bartlett v. Holmes, supra. 

[a] As indicating something more 
than a mere delivery, or the placing 
in the legal possession of the presen- 
tee of the thing presented see Camer- 
on v. North Birmingham Trust, etc., 
Bank, 17 Ala. A. 210, 84 S 569. 

[b] Delivery to an agent as “pres- 
entation.’’—-State v. Byrne, 54 N. D. 
274, 209 NW 345, 347. 

56. Bordwell v. Dills, 70 Ark. 175, 
178, 66 SW 646 (“presentation of the 
petition’ means ‘‘filing of the peti- 


tion’). 

57. Bartlett v. Holmes, 13 €, -B: 
630, 637, 76 ECL 630, 1388 Reprint 
1347, 20 EngL&Eq 277. 

58. Re Halifax Power Co. (N. S.) 
36 DomLR 393, 395. 

59. Klein v. Beach, 239 Fed. 108, 
110, 151 CCA 282 (as meaning the 
spoken play and excluding the mo- 
tion picture). 


60. See Present § 3. 
61. See Present § 2. 
62. A maxim meaning “We must 


bring relief to present danger, lest 
any injury arise.’’ 
[cit Halkerstone Leg. Max.]. 

63. See Present ante. 

64 Anderson L. D:; Black Li. D.; 
Cyclopedic D.; English L. D.; 
palje & L. L. D.; Webster Int.-D. 
[all quot Hawkins v. Studdard, 136 
Ga. 727, 729, 71 SE 1112]. 

65. Webster Int. D. 
kins v. Studdard, 


[quot Haw- 
supra]. 


‘¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“present. 


937- 


Morgan Leg. Max. 


Ra-~ 


Pe 


= 


PRESENTLY—PRESIDENT 


Also, less defi- 
37° by and 


diately ;°° now;°® without delay.*® 
nitely, after a little while;®® before long 
by;7! shortly ;72 soon.73 
PRESENTMENT.‘* 
PRESERVATION.*® 
keeping safe or sound; 
jury or deeay.7¢ 
Phrases: “For the preservation of the principal 
sum invested,’"? “immediate preservation;’’® also, 
“the work of making ordinary repairs for the preser- 
vation of machinery or buildings.”7?® 
PRESERVATIVE.®® Anything which tends to 
keep safe and sound or free from injury, corruption, 
or decay;*! a preventative of injury or decay;*®? a 
preventive of damage, decomposition, or waste;** a 
preservative agent;*+ a safeguard;** that which has 
power to keep safe or sound;** that which keeps safe 
or tends to preserve ;8"? that which preserves,*® or has 
the power of preserving;*® that which tends to secure 
from injury, destruction, decay, or corruption.®°® 
PRESERVE.°! To keep;°? to keep from physical 
or chemical change;°* to prepare (fruit, meat, ete.) 
by boiling with sugar, salting, or pickling, so as to 
prevent its decomposition or fermentation;°* to pre- 
pare in such a manner as to resist decomposition or 
fermentation;®® to prevent from spoiling by the use 
of preservative substances, with or without the use 


The act of preserving, or 
the act of keeping from in- 


66. Anderson L. D.; Black L. D.; 
Cyclopedic D.; English L. D.; Ra- 84, 
palje & L. L. D. [all quot Hawkins v. 
Studdard, supra}. 85. 

67. Anderson L. D.; Black L. D.;| Secker, supra]. 
Cyclopedic D.; English L. D.; Ra- 86. 
palje & L. L. D. [all quot Hawkins | secker, supra]. 


secker, supra]. 


v. Studdard, supra]. 87. 
[a] “Presently acquired property” | Secker, supra]. 
was defined and distinguished’ from 88. Century 


“after acquired property” in Hughes- | Webster Unabr. 
Hallett v. Hughes-Hallett, 152 Pa. 
590, 593,26) A’ 101. 89. 
68. Webster Int. D. 
kins v. Studdard, 136 Ga. 727, 729, 71]| Supra]. 
SE 1112]. 90. 
69. Webster Int. D. 
kins v. Studdard, supra]. 91. 
70. Webster Int. D. 
kins v. Studdard, eupia tl 
71. Webster Int. . [quot Hawkins 
v. Studdard, teats 
72. Webster Int. D. 


tive ante. 


[quot Haw- 92. 


: Webster Int. D. [quot Peo. v. 3. 
Biesecker, supra]. 
Standard D. [quot Peo. v. Bie-| fruits preserved in sugar, molasses, 


Standard D. [quot Peo. v. Bie- [b] 


D.; Webster Int. D.; 
D. [all quot ‘Peo. v. 9. 
Biesecker, supra]. 

Webster Int. D.; Webster Un- 
[quot Haw-| abr. D. [both quot Peo. v. Biesecker, 


a0 Reveten ese a D. [quot Peo. 
uot Haw-|v- Biesecker, supra]. 

ta See Conserve 12 C. J. p 523. 
[quot Haw-| And see Preservation ante; Preserva-|] mon law at the time of the adoption 


[49 C.J.] 1339 


of the agency of heat;°® to secure;°* to uphold.®* 

Preserve order.®® Keep or secure the proper state 
or condition, or established mode of proceeding.” 

Phrases: ‘Preserve and manage;’” also, “not pre- 
served, candied, or dried,”* “prepared or preserved, we 

“preserved for food ‘purposes, “preserved in 
waspmrits.28 “preserved in sugar,’? “pre- 
served in their own juice,”S “property recovered or 
preserved,’’? “the right of trial by jury shall be pre- 
served;’’?° and “preserving, however, his freedom of 
action.” 

PRESERVED SWEET CIDER.'? As used in the 
national Prohibition Act, a term meaning cider with- 
out aleohol, and in which the possibility of the nat- 
ural development of alcohol has been .prevented, 
through the use of some sort of preservative.*? 
Within the general acceptation of the term in its 
trade meaning, said to be ordinary cider to which a 
certain amount of benzoate of soda has been added.*# 

PRESIDE. To control or govern;® to direct, con- 
trol, and govern, as the chief officer ;*° to exercise au- 
thority or superintendence over a business.17 Of a 
judge, to sit.18 ; 

PRESIDENT.1® A term very generally applied 
to the chief executive officer of a business corpora- 
tion.?° 


U. S. v. Johnson, supra. 
[a] “Comfits, sweetmeats, and 


spirits, or in their own juices.”— 


Standard D. [quot Peo. v. Bie- | Causse Mfg. Co. v. U. S., 151 Fed. 4, 5s 


80 CCA 461. 

“Fruits preserved . 

their own juices.”—Habicht vy. U. S.; 
175 Fed. 1009, 1012. 

eae In re Turner, [1907] 2 Ch: 126, 

10. McKeon v. Central Stamping 
Co., 264 Fed. 385, 387. 

[a] A provision of the federal con- 
stitution that the right of trial by 
jury shall be ‘‘preserved’’ means that 
it shall remain as it existed at com- 


of the constitution. Gribble v. Wil- 


“Preserved” as descriptive of dutia-| son, 101 Tenn. 612, 614, 49 SW 736. 
ble products see Customs Duties § 36. 11. 


Lacombe v. Lynch, (Que.) 27 
454 (“tout en con- 


kins v. Studdard, supra]. 


73. Webster Int. D. [quot Haw- 
kins v. Studdard, supra]. 
74. See Present ante; Presenta- 


tion ante. 

Presentment of: 

Claim against bank see Banks and 

Banking §§ 523-534. 

Grand jury see Grand Juries § 91; 

Indictments and Informations § 9. 
Negotiable instrument for: 

Acceptance see Bills and Notes §§ 

457-506. 
Payment see Bills and Notes §§ 
736-786. 

75. See Preservative post; Pre- 
serve post. 

76. Century D. 

[a] “Preparation” distinguished. 
—The process of hermetically seal- 
ing fruit in tin cans, thus preserving 
it from decay constitutes ‘‘preserva- 
tion”’ rather than “preparation.” 
Habicht v. U. S., 175 Fed. 1009, 1012. 


See also ante. 

77. Re Stevens, 46 Misc. 623, , 95 
NYS 297, 305. 

78. See Immediate 31 C. J. p 247 
note 52. 

79. Charles Wolff Packing Co. v. 
Travelers’ Ins. Co., 94 Kan. 630, 146 
eA Tidy, Wel6: 

80. See Preservation ante; ~Pre- 
serve post. 

81. Century D. [quot Peo. v. Bie- 
“He 58 App. Div. 391, 394, 68 NYS 
067]. 

gf2. Webster Unabr. D. [quot Peo. 
v. Biesecker, supra]. , 

83.. Century D. [quot Peo. v. Bie- 


(N. Y.) 276, 281, 52 HowPr 267 

93. New English [Oxford] 1D) 
[quot Moscahlades v. U. S., 13 Cust. 
A. 638, 635 (quot U. S. v. Conkey, 12 
Cust. A. 552) 1: 

94. New English [Oxford] ey: 
[quot Moscahlades v. U. S., 13 Cust. 
q , 6385 (quot U. S. v. Conkey, 
12) Cust] Avib52)i1. 

95. Century D. [quot U. S. v. Dod- 
son, 268 Fed. 397, 403]. 

[a] Preserving fish by freezing 
process.—Piper v. Moon, 19 F. Cas. 
No. 11,182, 10 Blatchf. 264. 

96. Century D. [quot U. S. v. Dod- 
son, 268 Fed. 397, 403]. 

97. Neuendorff v. Duryea, 6 Daly 
(N. Y.) 276, 281, 52 HowPr 267. 

98. Neuendorff v. Duryea, supra. 

99. “Order” see 46 C. J. p 1131. 

1. Neuendorff v. Duryea, 6 Daly 
(N. Y.) 276, 281, 52 HowPr 267. 

2. See infra this note. 

[a] Power of attorney giving au- 
thority to ‘“‘preserve and manage” 
property cannot. be held to include 
an authority to mortgage it, and is 
inconsistent with the idea of impos- 
ing a personal charge upon princi- 
pals, except for such expenses as may 
be incurred in its preservation and 
management. Golinsky v. Allison, 
114 Cal. 458, 459, 46 P 295. 

8. Causse Mfg. Co. v. U._S., 150 
Fed. 419, 423. 

4 See Prepare ante: 

5. Hansen v.'U. S., 175 Fed. 892. 

6., .Causse, Mfg. Co. v. U.S. 150 
Fed, 419, 420. 

7. U.S, v. Johnson, 166 Fed. 1002, 


Weuendorff v. Duryea, 6 Daly] RevLegNS 451, 


servant sa liberté d’action’’). 

12. “Cider” see 11 C. J. p 764. - 
ASB U. S. v. Dodson, 268 Pred. BO, 

14. See Hildick Apple Juice Co. v. 
Williams, 269 Fed. 184, 188; U. S. 
v. Dodson, 268 Fed. 397, 404. 

15. Gilmore v. State, (Tex. Cr.) 29 
SW 477. 

16. Smith v. Peo., 47 N. Y. 330, 334. 

17. State v. Gilmore, (Tex. Cr.) 
29 SW 477. 

18. Allen v. State, 102 Ga. 622, 29 
SE 470, 471 [quot Faulkner v. Walker, 
36) Gal A. 636, 187 SH 909, 910]. 

“Sit” see (36 Cye 462]. 

19. President of: 

Bank see Banks and Banking §§ 121, 

155-158, 171. 

Corporation see Corporations § 1858. 
United States: 
In general see United States [39 
Cye 701 et seq]. 
Executive powers and functions see 
Constitutional Law §§ 401-411. 

Power to pardon see Pardons § 9. 

20. Roe v. Versailles Bank, 167 
Mo. 406, 409, 67 SW 303; Sparks v. 
Dispatch Transfer Co., 104 Mo. 531, 
eae 15 SW 417, 24 AmSR 351,12 LRA 

[a] Indictment charging the mis- 
application of funds by a person as 
“president and agent’’ of a bank is 
not uncertain or contradictory, since 
he may be both president and agent. 
There is no repugnance in the two 
characters. ‘U. S. v. Northway, 120 
U.S. 327, 330, 7 SCt 580, 30 L. ed. 664. 

[b] Descriptio personz,—Coaling 


1340 [49 C.J.] 

Phrases: “De facto President of the Senate,”?? 
“president of a city commission,’”?? “president of a 
court,”23 “president or chief officer,”?* “the Presi- 
dent of the United States;”?> also, “president or 
other proper officer.’’?® 

PRESIDENTE. In Spanish law, president; the 
title of the chief executive of each of the seventeen 
Spanish American republics, of the heads of various 
boards and tribunals in Spain, and of the principal 
officer of each Philippine municipality.?* 

PRESIDENTIAL ELECTORS.?® 

PRESIDING JUDGE.?° 

PRESIDING JUSTICE.®° 

PRESIDING MAGISTRATE.?? 

PRESIDING OFFICER.*? 

PRESIDIO. In Spanish law, a garrison;?? also a 
prison, and the penalty of incarceration therein.** 

PRESS.?° To reduce to a particular shape or 
form by pressure.*° 

PRESSED GLASS. Glass brought to shape in a 
mould by a plunger.?7 

PRESS FERDER. The helper of a pressman or 
operator of a printing press, whose duty it is to in- 


PRESIDENT—PRESUME 


sert the paper between the rolls of the machine.?% 

PRESSING MACHINE.*® Within the meanmg 
of a statute, any machine in fact used for pressing 
out material fed into it.*° 

PRESSURE.‘*! Compulsion, force, or influence.*? 
It is not a certain, definite, well understood thing 
which can be recognized and given effect to as soon 
as mentioned.*? 

In telephonic art, the word has a technical meaning 
as used in relation to a transmitter.*# 

PRESTACION. In Spanish law, the act of giving 
or doing something, as the payment of what is due; 
the presentation of an oath.*® 

PRESTAMO.*® In Spanish law, a contract of 
loan; it includes the two Roman real contracts of 
commodatum and mutuum.** 

Prestamo mutuo. In Spanish, a simple loan.*® 

PRESUME.‘ A plain and simple word,’° derived 
from the Latin “presumere,” consisting of “pre,” 
before, and “sumere,” to take.°! It has existed for 


.ages in the language of all English-speaking peoples, 


with a meaning clearly indicated by its etymology 


Coal, ete., Co. v. Howard, 130 Ga. 807, 
61 SE 987, 988, 21 LRANS 1051; Flor- 
ida Cent., ’etc., R. Co. v. Usina, Atel Gan 
697, 86 SE 928; Lester v. McIntosh, 
101 Ga. 675, 676, 29 SE 7. See Keo- 
kuk Falls Impr. Co. v. Kingsland, etc., 
Mfg. Co., 5 Okl. 32, 47 P 484, 490. 

{c] Wice president not included in 
term for service of process.—Houston 
First Nat. Bank v. Meyers, (Tex. Civ. 
A.) 283 SW 265, 266. 

21. Simon v. State, 86 Ark. 527, 111 
SW 991, 992. 

22. State v. Frazier, 39 N. D. 430, 
DG TIN Wi OO ero 5: 

23. See infra this note. 

[a] President of court.—In con- 
struing the federal statute providing 
that the records and judicial proceed- 
ings of the courts of any state ‘“‘shall 
be proved or admitted in any other 
court within the United States, by 
the attestation of the clerk, and the 
seal of the court annexed, if there be 
a seal, together with a certificate of 
the judge, chief justice, or presiding 
magistrate, as the case may be, that 
the said attestation is in due form” 
the court said: ‘We are of opinion 
that the phrase president of a court 
does import a judicial officer; that it 
has as definite a meaning in common 
parlance and is as well understood, at 
least, as the phrase ‘presiding mag- 
istrate,’ which is one of the titles 
used in the act. Undoubtedly the ti- 
tle ‘president of a court,’ may by pos- 
sibility, in some state or kingdom, be 
used to designate some other than a 
judicial officer, and so, for aught we 
know to the contrary, may the title 
of judge or chief justice. But until 
the contrary appears, the title will be 
presumed to be used in its ordinary 
and appropriate sense.” Gavit v. 
Snowhill, 26 N. J. L. 76, 78. 

24. Brassfield Vv. Quincey, eter Tet. 


Co., 109 Mo. A. 710, 83 SW 1032, 1033. 

2551 84S. Vv: Metzdorf, 252 Fed. 933, 
937. 

26. Matter of Heinbron, Wolff & 
Co., Inc,, 224 App. Div. 14, 229 NYS 
325, 327. 

27. See Philippine Act No. 82 § 18. 

28. See United States [39 Cyc 702]. 

29. See Judges § 2 text and notes 
84-86. 

30. See Judges § 4 text and note 
44, 

31. See Judges § 4 text and note 
44, 


32. See Preside ante. 

[a] Administration of oath by 
“presiding officer.”’,—Rex v. Morrison, 
49 N. S. 446, 28 DomLR 1138, 119, 26 
CanCrCas 26. 

[b] “Presiding officer” of common 


council does not refer simply to the 
alderman called to the chair in the 
absence of the mayor. In re Dudley, 
24 Mise. 278, 283, 53 NYS 703. 

[c] Sheriff as “presiding cfficer” 
at a trial.—Tripp v. ve County, 2 
Allen (Mass.) 556, 

{[d] Signature me te tem speak- 
er’ by member of city council on or- 
dinance may satisfy city charter re- 
quirement that ordinance be signed 
by “presiding officer’? see Parker- 
Washington Co. v. Field, 202 Mo. A. 
159, 214 SW 402, 404. 

383. Escriche Diccionario. 

34. Escriche Diccionario. > 

[a] There are two grades: Pre- 
sidio mayor which lasts from six 
years and one day to twelve years, 
and includes temporary disqualifica- 
tion and surveillance of the authori- 
ties; and presidio correcional, which 
lasts from six months and one day to 
six years. Spanish Pen. Code arts 27, 
58, a4 Philippine Pen. Code arts 28, 


35. See Pressure post. 

Freedom of press see Constitutional 
Law §§ 467-481 

36. Century D. 

[a] “Pressed or stamped shapes.” 
—U. S. v. Veith, 169 Fed. 665. 

37. Century D. [quot U.S. v. Heil 
Chemical Co., 178 Fed. 537, 539, 102 


CCA 47]. 
[a] “Molded (glass)”’ synony- 
mous.—U. S. v. Heil Chemical Co., 


178 Fed. 537, 540, 102 CCA 47. 

{[b] “Pressed glass blank for cut- 
ting.”—Said to be a trade term mean- 
ing lead glass with a design pressed 
on it used in the making of cut glass. 
Fry Glass Co. v. McKee Glass Co., 239 
Pa. 34, 86 A 644, 646. 

88. Doerr y. Daily News Pub. Co., 
97 Minn. 248, 106 NW 1044. 

39. “Machine” sée 38 C. J. p 329. 
v. American Candy 

151 NW 805, 807. 


40. Kowalski 
Co., 160 Wis. 341, 


41. See Press ante. 
Pressure: 

Constant, engine see Constant 12 C. J. 
p 649 note 43. 

In electrical science see Potential 
ante. 


Pound see Pound Pressure ante. 


42. Re Bell, 32. Man. 9, 13,767 
DomLR 66, 73, [1922] 1 WestWkly 
1015. ; 

43. Munro v. Standard Bank, 30 


Ont, play wi Zreelos 
DomLR 293. 

44. See infra this note, 

[a] ‘Pressure’ and ‘variation of 
pressure,’ in the telephonic art usu- 
ally refer to the effects of the move- 
ments of the diaphragm caused by 


5 OntWN 508, 16 


the sound waves at the contact be- 
tween the electrodes. In every varia- 
ble resistance transmitter the sound 
waves vibrate the diaphragm, and the 
movements of the diaphragm cause 
vibrations of pressure at the surface - 
contact between the electrodes, which 
vary the resistance, and thereby re- 
produce speech. ‘Variable pressure’, 
however, in connection with the Ber- 
liner invention . 5 signifies 
variations of pressure which vary the 
intimacy of contact between solid 
electrodes, and so vary the resistance, 
as distinguished from variations of 
pressure which vary the area of con- 
tact between a solid electrode and a 
liquid electrode, or the area of con- 
tact between two solid electrodes, or 
vary the compression of the mass be- 
tween solid electrodes. . . . The 
terms ‘pressure’ and ‘variation of 
pressure’, considered by themselves, 
are mere abstractions, and cannot in- 
volve invention.’’ American Bell Tel. 
Co. v. National Tel. Mfg. Co., 119 Fed. 
893, 915, 56 CCA 428. 
45. Esscriche Diccionario. 


46. Escriche Diccionario. See 
Sentence Supr. Trib. July 11, 1881, 
Jur. Civ.; Sentence Supr. Trib., Oct. 
15, 1874, Jur. Civ. 

47. scriche Diccionario; Sunico 
v. Ramirez, 14 Philippine 500, 503. 


Compare Alcantara v. Alinea, 8 Phil- 
ippine 111, 114. See also Bailments § 
15; Commodatum 12 C. J. p 151; Mod- 
ern Civil Law §§ 141, 142. 

[a] Prestamo a la gruesa (a riesgo 
martimo).—A loan on bottomry or re- 
spondentia, whose repayment, togeth- 
er with the premium, depends on the 
safe arrival of the cargo or its value. 
Escriche Diccionario. See Modern 
Civil Law §§ 150, 151. 

[b] Prestamo mercantil.—A loan 
of money to a merchant for commer- 
cial purposes. TEscriche Diccionario. 

#8. Sunico v. Ramirez, 14 Philip- 
pine 500, 503 (declaring it to be one 
of the transactions governed by the 
Philippine civil code and the body of 
laws which it replaced on its promul- 


gation, and not by the mercantile 
code). : 
[a] “En calidad de préstamo 


mutuo.”—By way of, or in virtue of, 
a simple loan. Sunico v. Ramirez, 14 
Philippine 500, 501. : 

49. See Presumption post; Pre- 
Sumptive post; Presumptively post. 

50. Hickman v. Union Electric 
eh ete.,. Co:,. CMo:)# 2267S Wire 


seer Morford y. Peck, 46 Conn. 380, 
“Pye? see ante. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a ae 


PRESUME—PRETEND 


and preserved in the dictionaries,®2 as meaning to 
affirm a thing to be true, without proof;°? to as- 
sume;°* to assume a matter beforehand without 
proof;>> to assume to be true beforehand;** to as- 
sume to be true, or entitled to belief without examina- 
tion or proof;°? to believe without examination;°® 
to infer;°® to take for granted, or to assume a fact 
beforehand, and without evidence;®® to take or as- 


‘sume a matter beforehand, without proof—to take 


for granted;°! to venture, go, or act by an assumption 
of leave or authority not granted.®? Also, to go be- 
yond what is warranted by the circumstances of the 
case.®8 
Phrases: “Fraud is never presumed, but must be 
clearly proved,’*+* “fraud will not be presumed when 
all the facts consist as well with honesty and fair 
dealing as they do with an intention to defraud,’’®® 
“presumed to be true,’®® “shall be presumed to be 
fraudulent and void, 967 “the law presumes ;’’*° also, 
“Shall be presumed to be valid.”°® 
PRESUMPTION.’® A term defined elsewhere in 
this work."? 
PRESUMPTIVE.*? 
probability; probable.** 
Presumptive grant.’* A prescriptive use.*® 
PRESUMPTIVELY.*® By previous supposition.’7 


Based on presumption or 
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PRESUNCION. In Spanish law, presumption 
which may be either of law (presuncion de derecho) 
or of fact (presuncion de hombre) which may be 
violent (violente or vehemente), probable or medium, 
or light.78 
PRETEND."® A word in earlier times having a 
broader meaning than at present; meaning, among 
other things, to profess to have; to make profession 
of (some quality or skill).8° Also used in the sense 
of, to claim;*? to profess;8? to undertake.®* Its 
meaning has been greatly narrowed in the course of 
time,** and there is now involved in the word an ele- 
ment of intentional falsity.*° It is defined as, to 
feign ;°° to hold as true that which is false;** to put 
forward a false appearance;** to simulate.®® 
Pretended. . False;°° feigned;*! not real;®? simu- 
lated;°? something claimed contrary to the truth of 
the matter;°* something falsely assumed;®* unreal.®® 
Pretended assessment.?7 One which omits some- 
thing in the way of an element or basis of value.®® 
Pretended decree.°® A decree apparently or prima 
facie valid.+ 
Pretended deed.? 
facie valid.? 
- Other phrases: 
“oretending and professing; 


A deed apparently or prima 


“Any pretended right or title,”* 
;”© also, “pretends from 


52. Hickman v. Union Electric { Dry see 19 C. J. p 818 text and note 80. Rex v. Pollock, 47 Ont. L. 616, 
Light, etc., Co., (Mo.) 226 SW 570, 18. 625, 28 DomLR 545, 26 CanCrCas 24 
576. ing {cit Murray D.]. 

53. Hammock v. McBride, 6 Ga. Adverse possession see Adverse 81. Rex v. Pollock, supra. 

178, 184. Possession §§ 587-5974. “Claim”? see 11 C. J. p 816. 
[a] As used by witness it meant Civil action see Evidence §§ 25-88. 82. Rex v. Pollock, 47 Ont. L. 616, 


nothing more than a statement of his 
best recollection. ~Peo. v. Soap, 127 
Cal. 408, 410, 59 P 771, 772. 

3 aap See Assume 5 C. J. p 1376 note 

55. State v. Schuck, 51 N. D. 875, 
201 NW 342, 345. 

56. Hickman v. Union Electric 
Light, ete., Co., (Mo.) 226 SW 570, 
576 

57. Webster D. {quot Ferrari v. 
Interurban St. R. Co., 118 App. Div. 
155, 103 NYS 134, 136]. 

58. Hammock v. McBride, 6 Ga. 
178, 184. 

“Believe”? compared see 7 C. J. p 
1037 note 34 [a]. 

59. Webster New. Int. D.. [quot 
State v. Schuck, 51 N. D. 875, 201 NW 
342, 345]; Reaves Ve Western Union 
Tel. Co., 110 §. C. 233, 96 SEH 295, 298. 

[a] “Infer” distinguished.—Ban- 
non v. Insurance Co. of North Ameri- 
ca, 115 Wis. 250, 91 NW 666, 669. See 
SISO: 3AGC oF... p 1181. 

60. Pittsburgh, etc., R. Co. v. Ben- 
nett, 9 Ind. A. 92, 35 NE 1033, 1039. 

[a] “Presumed” means taken for 
granted without proof. Green v. Ma- 
loney, 12 Del. 22, 28, 30 A 672. 

61. Morford v. Peck, 46 Conn. 380, 
385. 

62. Webster D. [quot Pearce v. 
State, 97 Ark. 5, 132 SW 986, 987]. 

63. Webster D. [quot Pearce v. 
State, supra]. - 

64.. Bannon y. Insurance Co. of 
North America, 115 Wis. 250, 91 NW 
666, 669. 

65. State v. Hstel, 6 Mo: A. 6, 10. 

66. State v. Brooks, 99 Mo. 137, 
143, 12 SW 633 (as the equivalent of 
“taken as true” Me 

67. Wm. R. Moore Dry Goods Co. 
v. Rowe, 99 Miss. 30, 54 S 659, 660, 
AnnCasl19138C 1213. 

68. Bagwell v. Milan, 9 Ga. A. 315, 
71 SE 684, 685. 

69. Rice v. McCarthy, 73 Cal. A. 
655, 2389 P 56, 58. 

70. See Presume ante; Presump- 
tive post; Presumptively post. 

71. See Criminal Law § 1005; Evi- 
dence § 25. 

Presumption: 

Artificial see Artificial § 3. 


Criminal prosecution see Criminal 
Law §§ 1005-1053. 
Legal see 36 C. J. p 982 note 83. 
Mixed see Mix 40 C. J. p 1230 text 
and note 40. 
ene see Natural § 12. 


Grant see: Prescription ante. 
Jurisdiction see Courts §§ 146-155; 
Judgments §§ 841, 846, 1615. 
Life, death, or survivorship see 

Death §§ 2-19, 32. 
NG popes see Negligence §§ 738-— 


Payment: 
Un Sener ak see Payment §§ 188- 
0. 
Statute of limitations distin- 


guished from see Limitations 
of Actions § 4. 

On appeal or error see Appeal and 
Error §§ 2662-2752; Criminal Law 
§§ 3560-3573. 

Rebuttable see Rebuttable Presump- 
tion [33..Cye, 1571]. 


‘Violent see [40 Cye 210 note 4]. 


72. See Presume ante; Presump- 
tion ante; Presumptively ante. 

Presumptive: 

Damages see Damages § 38. 

Evidence see Evidence §§ 25-88, 1736; 
Criminal Law §§ 1005-1083. 

Heir see Heir § 34. 

Notice see Notice § 22. 

Trust see Trusts [39 Cyc 26]. 

73. Century D. 

74. “Grant” see 28 C. J. p 818. 

75. Meade v. Topeka, 75 Kan. 61, 
88 P 574, 575. See Prescription ante. 

76. See Presume ante; Presump- 
tion ante; Presumptive ante. 

77. Worcester D. [quot Isaacs v. 
Isaacs, 6l@HowPr (N. Y.) 369, 371]. 

78. Escriche Diccionario, See Pre- 
sumption ante. 

fa] Arising from res adjudicata 
(cosa juzgada).—Bowler v. Alvarez, 
23 Philippine 561; Sentence Supr. 
Trib. Febr. 16, 1894, Jur. Civ.; March 
22 lSOue Juba Oivns cOCte al LS Od),/ dies 
Civ. 

[b] Probatory force of judicial de- 
cisions is governed by this rule. Sen- 
tence Supr. Trib. Febr. 12, 1897 Jur. 
Civ.; Sentence Supr. Trib. Jan. 29, 
LSIC ur Civ. 

79. See Pretense or Pretence post. 


‘ 


625, 28 DomLR 545. 26 CanCrCas 24. 
See also Profess [32 Cyc 583]. 

83. Rex v. Pollock, supra. 

“Undertake” see [39 Cyc 678]. 

84. Rex v. Pollock, 47 Ont. L. 616, 
625, 28 DomLR 545, 26 CanCrCas 24. 

85. Rex v. Pollock, supra. 

86. Brown v. Perez, (Tex. Civ. A.) 
25 SW 980, 988. See King v. U. S., 
279 Fed. 103, 104. 

87. Brown v. Perez, (Tex. Civ. A.) 
25 SW 980, 983 
Dae: See King Ve nUS.,, 20 9uMedaLo3s: 

89. Brown v. Perez, (Tex. Civ. A.) 
25 SW 980, 983. See King v. U. S., 
279 Fed. 1038, 104. 

90. State v. Kansas City, ete, R., 
ote, Co., 106 Ark, 248, 153 SW 614, 


91. State v. Kansas City, ete, R., 
etc., Co., supra; Astugueville v. Lous- 
taunau, 61 Tex. 233, 239. 

92: ‘Astugueville Nes 
supra. 

93. State v. Kansas City, etc., R., 
ee Co.,; 106 Ark. 248, 153° SW ‘61/4; 


94. Powell v. Yeazel, 46 Nebr. 225, 
229, 64 NW 695. 

95. ' Powell v. Yeazel, supra. 

96. State v. Kansas City, ete, R., 
oes Co., 106 Ark. 248, 153 SW 614, 


97. “Assessment” sce 5 Cc. J. p 814. 
98. State v. Kansas City, ete, R., 
eee Co., 106 Ark. 248, 153 SW 614, 


Loustaunau, 


[a] Assessment which omits no 
property or element of value, al- 
though made at less than the true 
value, is not a pretended assessment. 
State v. Kansas City, ete., R., ete., 
Co., 106 Ark. 248, 153 SW ey 616. 

99. “Decree” see 18 C. J. p 32. 

1. Bowman v. Ash, 143 Th 649, 667, 
32 NE 486. 

2. “Deed” see Deeds § 1 

3. Jones v. Buber 193 Mo. 147, 
90 SW 1137, 114 

4, Dombewv. ener oreod, 13 Johns. 
CNY 2s oweau de 

5S.  Daviseys Curry: [Tors aiaee 
109, 117; Reg. v. Entwistle, [1899] 
1 Q. B. 846, 851 [both quot Rex v. 
Pollock, 47 Ont. L. 616, 624, 626, 28 
DomLR 545, 26 CanCrCas 24]. 
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his skill or knowledge in any occult or crafty 
science.”® 

PRETENSE or PRETENCE.’ A holding out, or 
offering to others something false and feigned;® a 
pretext;® a ruse or wile masking ulterior design ;?° 
a show, or holding forth in form something which 
does not, in fact, exist;+1 that which is advanced or 
displayed for the purpose of concealing the reality.?? 

Pretenses in bill in chancery are allegations some- 
times made for the purpose of negativing an antici- 
pated defense.*® 

Phrases: “Informing or prosecuting under pre- 
tense of any penal law;”! also “upon the pretense of 
marriage.”15 

PRETENSED RIGHT OR TITLE. In law, the 
right or title to land set up by one whe is out of pos- 
session against the person in possession.*® 

PRETERICION. In Spanish law, the testamen- 
tary omission of an heir by force of law.'? 

PRETERMIT. To disregard;+® to omit;+® to pass 
by.?° 

Pretermitted defense. A defense not interposed by 
plaintiff when available to him as defendant in an- 
other action.” 

PRETERMITTED CHILD.”? 

PRETEXT. False appearance;?* ostensible rea- 


: a 


son or motive assigned or assumed as a color or cover 
for the real reason or motive ;** pretense.?® 

Phrases: “Pretext of any monopoly,”?® “pretext 
of practising medicine, or healing the sick;”?" also, 
“npon any pretext.”?§ 

PRETIUM AFFECTIONIS. An imaginary value 
put upon a thing by the fancy of the owner in his 
affection for it or for the person from whom he ob- 
tained it.?° 


PRETIUM SUCCEDIT IN LOCUM REI.*° 


PRETEND—PREVAIL 


PRETTY. Considerably;*? in some degree;?? 
moderately ;°* rather.?* It is less emphatic than 
SAV CT ace 


PREUVE AVANT FAIRE DROIT. In Quebee, 
an order by a court for a hearing on the facts before 
deciding questions of law raised.*° | 

PREVAIL. To have or gain the advantage; be 
predominant; to be prevalent or current.*7 In law, 
to obtain a decision on the merits in one’s favor.*® 

Prevailing. A word having no technical legal im- 
port.2® It means common;*° current;*1 general ;4? 
in operation ;** prevalent.*# 

Prevailing party.*° One in whose favor the deci- 
sion or verdict is rendered and judgment entered ;** 
the party 1n whose favor judgment is entered,*? 


6 Rex v. Pollock, supra. 

7 See generally False Pretenses 
2 C.J, pense. Kraud 26, Cl Js p 1050) 
And see Pretend ante. 

8. State v. Grant, 86 Iowa 216, 222 
53 NW 120; State v. Joaquin, 43 lowa 
Pode Lowe 

9. See Pretext post. 

10. Standard D. [quot Sheppard v. 
State, 151 Ga. 27, 105 SE 601, 602]. 

1l. Sprague v. Fletcher, 67 Vt. 46, 
49, 30 A 698. 

Ta] As implying sham, falsity, 
and groundlessness.—Hash v. Com., 
88 Va. 172, 190, 13 SH 398. 

12. Standard D. [quot Sheppard v. 
State, 152 Ga. 27, 105 SE 601,, 602]. 
13. 1 Black IL. D. [cit Hunt Ha. pt 

em: 

14. Sheppard v. State, 151 Ga. 27, 
29, 105 SE 601. 

15. Almond v. State, 165 Ark. 419, 
264 SW 9387. 

16. Century D. 

[a] In England, it was held that, 
Since 8 & 9 Vict. ¢ 106, a right or title 
could no longer be a “pretenced” right 
merely by reason of nonpossession, 
but was also one fictitious or bad in 
fact. Kennedy v. Lyell, 15 Q. B. D. 
491, 496 (action for forfeiture under 
statute of 32 Hen. VIII c9s 2 

17. Escriche Diccionario. See Es- 
cuin v. Escuin, 11 Philippine 332, 339. 
See also Descent and Distribution §§ 


67-75. 

18. Webster D. [quot Porter v. 
Porter, 120 Ky. 302, 86 SW 546, 547, 
27 Kyl 699]; Allison v. Allison, 101 
Va. 537, 568, 44 SW 904, 68 LRA 920. 

19. Webster D. quot Porter v. 
Porter, 120 Ky 302, 86 SW 546, 547, 27 
KyL 699]; Allison v. Allison, 101 Va. 
537, 568, 44 SW 904, 63 LRA 920. 

20. Webster D. [quot Porter v. 
Porter, 120 Ky. 302, 86 SW 546, 547, 
27 KyL 699]; Allison v. Allison, 101 
Va. 537, 568, 44 SW 904, 68 LRA 920. 

21. Swennes y. Sprain, 120 Wis. 
68, 71, 97 NW 511; Stein v. Benedict, 
83° Wis. 603, 614, 53 NW 891. 

“He was not prevented from [inter- 
posing the defense] by fraud, acci- 
dent, or mistake. In this situation, 
equity will not afford him relief. He 
should have made his defense when 
he had a clear opportunity at law in 
an action where a jury could have 
been had. Having failed to do so, 
it has become what is called a ‘pre- 
termitted defense,’ to which equity 
will not listen as a ground for af- 


firmative relief.” Swennes v. Sprain, 
supra. ; 

22. See Descent and Distribution 
§§ 67-75. 

23. Webster Unabr. D. [quot State 
v. Ball, 27 Nebr. 601, 604, 43 NW 
398 (quot Weston v. Terr., 1 Okl. Cr. 
407, 98 P 360, 362)]. 

24. Webster Unabr. D. [quot State 
v. Ball, 27 Nebr. 601, 604, 43 NW 398 
(quot Weston vy. Terr., 1 Okl. Cr. 407, 
98 P 360, 362)]. 

[a] “Purpose” distinguished.—In 
interpreting the statutory phrase 
“for the purpose or on the pretext” 
the court said: “I can imagine a case 
where the word ‘pretext’ would mean 
the real or ostensible purpose. That 
might be where the context called for 
such a meaning; but here the word 
is by the context clearly distin- 
guished from other words in the reg- 
ulation. . We are bound, if we 
can, to find separate meanings for 
the words ‘purpose’ and ‘pretext,’ and 
we cannot say that the word ‘pre- 
text’ has the meaning of the word 
‘purpose.’ . There is, in such a 
use of the two terms, a concealment, 
or a screen, connoted by the word 
‘pretext’ which is not connoted by 
the direct and frank word ‘purpose. 

. Tam, therefore, of opinion that 
in ‘the regulation ‘pretext’ has a dif- 
ferent meaning from ‘purpose,’ that 
the latter word refers to the real ob- 
ject and the former to the professed 
and not to the genuine object, or to 


something done under a_ screen.” 
Pankhurst v. Porter, 23 Austr. C. L. 
R. 504, 506. 


25. Webster Unabr. D. [quot State 
v. Ball, 27 Nebr. 601, 604, 43 NW 398 
(quot Weston v. Terr., 1 Okl. Cr. 407, 
98 P 360, 362)]. 

“Pretense” see ante. 


26. Peck'v. Hindes, Ltd), 67 2. J. 
(Oy Es AE ly, 
27. Macon v. State, 4 Humphr. 


(Tenn.) 421, 422. 

28. Weston v. Terr., 1 Okl. Cr. 407, 
98 P 360, 361. 

29. Bouvier L. D. [quot The H. F. 
Dimock, 77 Fed. 226, 233, 23 CCA 123; 
Burr vy. ‘Bloomsburg, 101'N. J. Kq. 615, 
138 A 876, 881]. 

[a]: Similar definition.—‘The im- 
aginary value put upon a thing by the 
fancy of the owner in his affection 


for it.” Wharton L. D. [quot Burr v. 
Bloomsburg, 101 N. J. Eq. 615, 626, 
138 A 876]. 


-Texas Co. v. Davidson, 


30. A maxim meaning “The price 
succeeds in place of the thing.” Pe- 
loubet Leg. Max. [cit Isaack v. Clark, 
2 Bulstr. 306, 312, 80 Reprint 1143]. 

31. Webster D. [quot Nelms vv. 
State, 123 Ga. 575, 577, 51 SEH 588]. 

[a] “Pretty certain.”—Atlanta 
Cons. St. R. Co. v. Beauchamp, 93 Ga. 
6, 19 SE 24. 


32. Webster D. [quot Nelms v. 
State, 123 Ga. 575, 577, 51 SE 588]. 

33. Webster DB. [quot Nelms v. 
State, supra]. 

34 Webster D. [quot Nelms ‘vy. 
State, supra]. 

35. Webster D. [quot Nelms v. 
State, supra]. 


“Very” see [40 Cyc 196]. 

36. See Montreal Tramways Co. v. 
Lapointe, 31 Que. K. B. 374. 

37. Century D. See McDonald v. 
Lancaster Separate School Trustees, 
31 Ont. L. 360, 363, 6 OntWN 328 (“it 
does not seem to be necessary to pro- 
nounce on the meaning of the word 
prevail—whether it means gain the 
mastery, predominate, or whether 
it means only exist or be current’’). 

38. Steele v. Dye, 81 Kan. 286, 105 
P 700, 702. 

[a] “Shall prevail in the suit.”— 


76 Fla. 475, 
478, 80 S 558. 

39. Detroit v. Detroit United R. 
Co., 173 Mich. 314, 139 NW 56, 59. 

40. Century D. [quot dis. op. in 
Peo. v. Coler, 166 N. ¥. 1, 42, 59 NE 
716, 82 AmSR 605, 52 LRA 814]; De- 
troit v. Detroit United R. Co., 173 
Mich. 314, 139 NW 56, 59. 

“Common” see 12 C. J. p 154. 

41. Century D. [quot dis. op. in 
Peo. v. Coler, 166 N. Y. 1, 42, 59 NE 
716, 82 AmSR 605, 52 LRA 814]. 

“Current” see 17 C. J. p 408. 

42. Century D. [quot dis. op. in 
Peo. v. Coler, 166 N. Y. 1, 42, 59 NE 
716, 82 AmSR 605, 52 LRA 814]. 

“General” see General 83: 

43. Detroit v. Detroit United R. 
Co., 173 Mich. 314, 189 NW 56, 59: 

44. Century D. [quot dis. op. in 
Peo. v. Coler, 166 N. Y. 1, 42, 59 NE 
716, 82 AmSR 605, 52 LRA 814]; De- 
troit v. Detroit United R. Co., 173 
Mich. 314, 139 NW 56, 59. 

45. “Party” see Parties Sale 

Right of prevailing party to costs 
see Costs §§ 10-12, 238-40. 

46. See Costs § "10 note 59 [a]. 

47. Smith v. Wenz, 187 Mass. 421, 
13 NE 651, 653 [quot State Trust, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where but one judgment is rendered in the action;*® 
the one in whose favor the verdict compels a judg- 
ment, or who in the end secures the most points ;*® 
that party only who has an affirmative judgment ren- 
dered in his favor on the entire case;*°® the party 
who prosecutes a meritorious action, or defends suc- 


cessfully.®+ 

Prevailing rate of wages. 
wages.°? 

Other phrases: 
vailing terms and conditions.”>4 


PREVALENT. General;°® prevailing.®® 

In the civil law, deceitful, 
erafty, or unfaithful conduet, particularly, such as is 
manifested in concealing a crime.>* 

In Spanish law, infidelity on 


PREVARICATION. 


PREVARICATO. 


the part of a lawyer to his client.°® 
also applied to abuses or corruption on the part of 
public officials, especially judges®® who are criminally 


ete., Bank v. Hermosa Land, etc., Co., 
30 N. M. 566, 240 P 469, 479]; Dunne 
v. New York Tel. Co., 107 Misc. 439, 
LT GIN YS 5195521. 

48. Smith v. Wenz, 187 Mass. 421, 
73 NE 651, 653 [quot State Trust, etc., 
Bank v. Hermosa Land, etc., Co., 30 
N. M. 566, 240 P 469, 479]. 

49. Ozias v. Haley, 141 Mo. A. 637, 
125 SW 556 

50. Nowogroski v. Southworth, 
100 Wash. 336, 170 P 1011; Empire 
State Surety Co. v. Moran Bros. Co., 
71 Wash. 171, 127 P 1104, 1107. 


51. ae v. Conklin, 2 CodeRep 
aN: ? 112 
2. Morse v. ‘Delaney, 128 Misc. 


317 218 NYS 571, 576. See dis. op. in 
Peo. v. Coler, 166 N. Y. 1, 42, 59 NE 
716, 82 AmSR 605, 52 LRA 814 (“It is 
the prevailing, current, general or 
common rate. In other words, it is 
the market rate or that which the 
services are fairly and reasonably 
worth”); Dis. op. in Ryan v. New 
ag 78 App. Div. .134,-79 NYS. 599, 

[a] “It is a wage rate that has 
been established by competition; 
competition between organized capi- 
tal on the one side and organized la- 
bor on the other. . The prevail- 
ing rate is probably the nearest prac- 
tical approach attainable in our pres- 
ent industrial organization to a rate 
fixed by fair and open competition.” 
21 Groat Political Science Quarterly 
p 414 [quot Morse v. Delaney, 128 
Misc. 317, 325, 218 NYS 571]. 

53. New York Oversea Co. v. 
China, etc.,,. Trading Co., 206 App. Div. 
242, 200 NYS 449, 451 (as used ina 


contract did not mean “market 
price’’). 
54. Detroit v. Detroit United R. 


Co., 173 Mich. 314, 139 NW 56, 59. 


55. See General § 3 note 79. 

56. See Prevail ante. 

57. Biaek Li.) D. 

[a] Prevaricacion.—A lieutenant 


of barrio who took no action in a 
case of arson of which he was in- 
formed was not properly charged 
with being an accessary after the 
fact, but should have been charged 
with the crime of “prevaricacion,” 
under Pen. Code art 355, for neglect 
of the duties of his office by mali- 
ciously failing to move the prosecu- 
tion and punishment of the delin- 
quent. U.S. v. Mendoza, 23 Philip- 
pine 194, 195. 

58. HEscriche Diccionario. 

[a] Temporary disqualification.— 
Matter of Montagne, 3 Philippine 577, 
588; Matter of MacDougall, 3 Phil- 


59. Escriche Diccionario. 

60. Spanish Pen. Code arts 361- 
370; Philippine Pen. Code arts 346— 
353. But see Alzua v. Johnson, 231 
U. S. 106, 58 L. ed. 142 (which ap- 
pears to hold that the American rule 
of judicial immunity has superseded 
the Spanish doctrine in the Philip- 


The fair market rate of 


“Prevailing prices;”°* also, 


PREVAIL—PREVENT 


cede®® 
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liable for unjust or negligent judgments.°° 

PREVENCION. 
cognizance of a cause by one of several judges who 
have concurrent jurisdiction.%+ 

PREVENT. Derived from the Latin word “pre- 
venire”®?—to come before,®*? to go before,®* to pre- 
—and meant, in a sense now obsolete, to antici- 
pate,°® be beforehand with,®* come before the usual 


In Spanish law, the act of taking 


time,** get the start of, go before,*° forestall,’+ or 


“pore- | pr ecede. A 


Its present meaning is, to check; 73 to 


come before and thereby stop;‘* to frustrate 37° to 


hinder;**® to hinder from happening by previous 
measures ;‘* to impede;*® to intercept;*° to intercept 
“and stop;*° intercept or bar the action of ;*+ to keep 


from occurring or being brought about as an event or 


result ;5? 
Prevaricato is 


pines). 

61. Escriche Diccionario. See al- 
so Courts §§ 576-665. 

62. Luton v. Badham, 127 N. C. 


96, 105, 27 SE 143, 80 AmSR 783, 53 
LRA 337. 

‘Derived from the Latin ‘preven- 
io.’ Peverelly v. Peo., 3 a Cr 
GNA) 595, 69: 

63. Luton ‘Vv. Badham, 127 N. Cc. 
96, 105, 37 SE 143, 80 AmSR 783, 53 
Aes 3m 

64. Peverelly v. Peo., 3 Park. Cr. 
GNIYS) 5957 692 

65.- Luton: v; Badham,—127 .N...C. 
96, 105, 37 SE 148, 80 AmSR 7838, 53 
LRA 337. 

“Precede” see ante. 

66. Webster D. [quot Brady v. 
Bartlett, 56 Cal. 350, 364]. 

“Anticipate” see 3 C. J. p 229. 

67. Webster D. [quot Brady v. 
Bartlett, 56 Cal. 350, 364]. 

68. Smith v. Whitbeck, 13 Oh. St. 
471, 478. 

69. Webster D. [quot Brady v. 
Bartlett, 56 Cal. 350, 364]. 

70. Webster D. [quot Brady v. 
Bartlett, supra]. 

{a] “In our translation of the Bi- 
ble, in the liturgy, and in old theolog- 
ical standards, it is employed to ex- 
press the idea of ‘assisting’ and ‘go- 
ing before.’’’ Peverelly v. Peo., 3 


Park: KCrasGNan Yeeeo 9 ne9- 

71. Webster D. [quot Brady vv. 
Bartlett, 56 Cal. 350, 364]. 

72. Webster D. [quot Brady v. 
Bartlett, supra]. 

73. Standard D. [quot Green v. 


State, 109 Ga. 536, 539, 35 SE 97]; 


Lake Erie, etc., R. Co. vy. McFall, 165 
Ind. 574, 76 NE 400, 402. 
74. Rowe v. Atlas Oil Co., 147 La. 


37, 43, 84 S 485 (‘to ‘prevent’ an oc- 
currence, in the most general and 
popular use and meaning of the word, 
as well as from its etymology, has 
no other meaning than to come be- 
fore, and thereby stop, the occur- 
rence’’). 

75. Webster D. [quot Green v. 
State, 109 Ga. 536, 539, 35 SE 97; Lu- 
ton v. Badham, 127 N. C. 96, 105, 37 
SE 148, 80 AmSR 783, 53 LRA 337]. 

76. Standard D. [quot Green yv. 
State, 108 Ga. 586, 539, 35 SH 97]; 
Webster D. [quot Burr v. Williams, 
20 Ark. 171, 175; Brady v. Bartlett, 
56 Cal. 350, 865; Green v. State, 109 
Ga. 536, 539, 35 SE 97; Luton v. Bad- 
ham, 127 N. C..96, 105, 37 SH 143, 80 
AmSR 783, 53 LRA 3387]; Lake Hrie, 
ete:; Ry Co. vo. MeWalk, 165. Indt 574; 
76 NE 400, 402; North American Acc. 
Lnsy Cov wi Miller, "Chex Civ. Ay) 93 
SW. 750,..759; Bidelity, etc., Co. v. 
anon, (Tex. Civ. A.) 178 SW 806, 


[a] As used in Bankruptcy Act.— 
(1) “When used in its original sense 
of anticipation, to ‘prevent’ nearly 
always suggests that some one is 
the object of prevention; but, when 


to obstruct ;** to preclude;** restrain ;®° to 
retard;** to stop;’7 to stop in advance, from some 
act or operation;®® to thwart;°® to ward off.°° 
has also been used as a synonym of “prohibit.”9* 


It 


used in the usual modern sense of 
hindrance or preclusion, the word 
always means that some other en- 
tity is preventing action by the one 
prevented. In the act the word is, 
of course, used in the ordinary mod- 
ern way, and we must hold that, when 
a bankrupt is ‘prevented’ from apply- 
ing for discharge, the hindrance or 
preclusion is a force outside himself, 
operating upon him; he cannot be 
prevented by his own disinclination 
to act.” In re MacLauchlan, 9 F. (2d) 
534, 535.. (2) Word “prevented,” as 
used in § 67b of the Act (USCA tit 
11 § 107(b) ) means ‘prevented by 
bankruptcy.” Hetherington v. Rudi- 
Si, 218 SB AG20))e7135. to G2) Abe sede 
In re Schweitzer, 217 Fed. 495, 496; 
ee Doran, 154 Fed. 467, 471, 83 CCA 

“Winder” see 29 C. J. p 755. 

77. Standard D. [quot Green v. 
State, 109 Ga. 536, 539, 35 SE 97]. 

78. Webster D. [quot Brady v. 
Bartlett, 56 Cal. 350, 365]. 

“Impede” see 31 C. J. p 254. 

79. »Webster. Doy [quot Burr save 
Williams, 20 Ark. 171, 175; Green v. 
State, 109 Ga. 536, 539, 35 SE 97; Lu- 
ton v. Badham, 127 N. C. 96, 105, 37 
SE 143, 80 AmSR 783, 53 LRA 337]. 

“Intercept” see 33 C. J. p 171. 

80. Webster D. [quot Brady v. 
Bartlett, 56 Cal. 350, 365]. 

81. Standard D. [quot Green v. 
State, 109 Ga. 536, 539, 35 SBE 97]. 

82. Standard D. [quot Green vw. 
State, supra]. 

83. Webster D. [quot Burr v. Wil- 
liams, 20 Ark. 171, 175; Brady v. 
Bartlett, 56 Cal. 350, 365]. 

“QObstruct” see 46 C. J. p 866. 

84 Standard D. [quot Green vu. 
State, 109 Ga. 536, 539, 35 SH 97]. 

“Preclude” see ante. 

85. Standard D. [quot Green v. 
State, 109 Ga. 536, 539, 35 SH 97]. 

“Restrain” see [34 Cyc 1e8ee 

86. Lake Erie, etc., R. Co. 
Fall, 165 Ind. 574, 76 NE 400, 403. 

87. Webster D. [quot Green v. 
State,. 109. Ga.9 536) °539, 35 SH) ove 
Luton v. Badham, 127 N.C. 96,.. LOb; 
37 SE 148, 80 AmSR TSS, Oo) wR AS 
Sauls 

“Stop” see [36 Cyc 1325]. 

88. Standard D. [quot Green vy. 
State, 109 Ga. 536, 539, 35 SE 97]. 

89. Webster D. [quot Brady v. 
Bartlett, 56 Cal. 350, 365; Green v. 
State, 109 Ga. 536, 539, 35 SE 87; 
ton v. Badham, 127 N. C. 96, 105, 37 
SE 148, 80 AmSR 783, 58 LRA 337]. 

90. Standard D. [quot igen v- 
State, 109 Ga. 536, 539, 35 SH 97]. 

91. See In re Jones, 78 Ala. 419, 
424 (“The difference between prevent 
and prohibit is not material. If any 
difference, prevent is a stronger word, 
conveying the idea of prohibition, and 
the use of the means necessary to 
give it effect’). 

“Prohibit” see [32 Cyc 594]. 


Mc- 


13844 [49 C.J.] 
The word does not necessarily imply physical foree.®? 

Phrases: “Disable and prevent him from perform- 
ing one or more material daily duties pertaining to 
his oceupation,’’®* “hindered or prevented,”®* “not ‘to 
be prevented,’ ”°> “prevented by law,’®* “prevented 
by other good cause shown,”®* “preventing or hin- 
dering delivery,”®* “shipment was prevented by hos- 
tilities within the meaning of the prohibition 
elause,”®® “to prevent all disputes and litigation ;”? 


PREVENT—PRICE 


debtedness,’’?® “previous indorsements guaranteed,’’17 
“previous injury,”!® “previous intention,”?® “previ- 
ous liens,”?° “previous notice,”*+ “previous sup- 
port ;”?2 also, “previous year.”?® 

PREVIOUSLY.?! An adverb of time, used in com- 
paring an act or state named, to another act or state, 
subsequent in order of time, for the purpose of as- 
serting the priority of the first.?° 

Phrases: “At least two weeks previously,”?° “pre- 


also, cunlawfully prevented certain qualified voters 
from freely exercising the right of suffrage. 


PREVENTIVE INJUNCTION.® 
PREVENTIVE JUSTICE.+ 
PREVIOUS.® 
ing ;* next prior to.® 
Previous demand.°® 
tially different oecasion.° 
Other phrases: 


vious decease,”?# “previous decision, 


O25) Gort. Vv. Ambersate, .etc.,.7 bk. 
CO Oe tin la te, 00 Cie eit lane 
Reprint 1229. 

{a] Person is prevented from do- 
ing an act when it is contrary to law. 
Wes eVenb Clly- 5 De RR. 166. 16a: 

{b] Performance of maritime 
contract as “prevented” by physical 
impossibility.—The Themis, 244 Fed. 
545, 553. 

Return of bill prevented by ad- 
journment of legislature see Stat- 
utes [36 Cyc 960]. 


93. Booth v. U.S. Fidelity, etc., 
Co., (N. J. Sup.) 130 A 131, 132 (as 
used -in indemnity policy does not 


“mean that there shall: be a physical 
absence from the place of employ- 
ment. I take the word in this connec- 
tion to mean that plaintiff must be 
unfitted for his usual duties, and be 
hindered and impeded by his injury 
in performing them’’). 

94. Dixon & Sons, Ltd. v. Hender- 

Son, @raie 6c Co: Ltd. [191972 Ke B. 
778, 786. 
See Not 46 C. J. p 499 note 26. 
Walker v. Brown, 43 Okl. 144, 
141 P 681, 682 [quot In re Allen’s 
Will, 44 Okl. 392, 144 P 1055, 1057]. 

97. Re Watson, 39 Ont. L. 358, 361, 
Si DonilaA 333: 

98. Tennants v. Wilson, [1917] A. 
C. 495, 518, 8 BRC 450 (“ ‘Preventing’ 
delivery means, in my view, render- 
ing delivery impossible; and ‘hinder- 
ing’ delivery means something less 
than this, namely, rendering delivery 
more or less difficult, but not impos- 
sible’) [quot Dixon & Sons, Ltd. v. 
Henderson, Craig & Co., Ltd., [1919] 
DAB A (18s 100) « ; 

99. In re Comptoir Commercial 
Anversois, [1920] 1 K. B. 868, 878 
(“‘prevent” held to mean either phy- 


sical or legal prevention). 

1. McDougall v. Penticton, 20 B. 
Coe 200 S20 DomLuR. Zi, Os24 8 ef 
WestWkly 486 [allowing app 16 
DomLR 436, 440, 27 WestLR 713, 6 
Ad cara ar 478). 

URS sv: 


Souders, 27 F. Cas. No. 
16, “358, 2 Abb. 456, 459, 

B. See Injunctions § 4. 

4 See Breach of the Peace § 21. 

5. See Previously post. 

“Previous chaste character” of fe- 
male as element of: 
Rape see Rape [33 Cyc 1482]. 


Seek kee see Seduction [35 Cyc 
ilesee 
6. State v. Gunagy, 84 Iowa 177, 


181, 50 NW 882. 

7. State v. New Haven Bd. of Edu- 
cation, 88 Conn. 436, 91 A 529, 530. 

8. State v. New Haven Bad. of Ed- 
ucation, supra. 

9. “Demand” see 18 C. J. p 478. 

10. Tyler v. Bland, 9 M. & W. 338, 
340, 152 Reprint 144. 

11. Walker v. O’Connor, 23 Ga. 
A. 22, 97 SE 276. 

“Term” see [38 Cyc 184]. 


Before and up to;® next preced- 
A demand made on a substan- 


“Jurors of a previous term,’’1 
“previous building,”?? “previous conviction, 


992 


patented ;” 
PREWAR.** 


viously ascertained,’’?* 

ously filed,”?® “previously informed,”%° “previously 

sacs] 
also, 


PRICE.** [§ 1] A. As a Noun. 


“previously died,’”?* “prevyi- 
“previously purified neon.” 


The amount at 


which a commodity is valued or sold in the market ;?° 


13 “pre- 
TESS Mprovicns d in- 
12. Slocum v. Caldwell, 13 SW 
1069, 1070," 12) Ky) 514: 
“Building” see 9 C. J. p 683. 
18. Dies Op, Judges Adve. Gen, 


GUO) ipl 1x ts Bs a Gin Ca Cais 
meaning a conviction to which effect 
has been given by the approval of 
a sentence by competent authori- 
ty). 
“Conviction” see 13 C. J. p 905. 

“14. Hall v. Hall, 209 Mass. 
95 NE 788, 789. 

“Decease” see 18 C. J. ape 

15. Jordan v. Chicago, od R:.Co., 
269 Mo. 281. 191 SW 70, 71. 

“Decision” see 18 C. J. p 27. 

16. Philadelphia Cisualty Come. 
Cannon, etc., Millinery Co., 133 Ky. 
745, 118 SW 1004, 1006. 

“Indebtedness” see 31 C. J. p 411. 

17. Johnston v. Schnabaum, 86 
Ark. 82, 109 SW 1163, 126- AmSR 
1082, 17 LRANS 838, 15 AnnCas 876. 

Ja] “And an indorsement of a 
note, ‘Previous indorsements guaran- 
teed,’ amounts only to a guaranty of 
the genuineness of the indorsement, 
and does not render such an indorser 
liable on the note.” 1 Daniel Neg. 
Inst. § 693 p 773 [quot Tradesmen’s 
State Bank v. Ft. Worth El. Co., (Tex. 
Civ. A.) 214 SW 656, 659]. 

18. Combs v. Hazard Blue Grass 
Coal Corp., 207 Ky. 242, 268 SW 1070, 
1071; Texas Employers’ Ins. Assoc. 
V. Parr, (esos Civ As 16USW id) 


“Injury” see 32 C. J. 15. 

19. ‘Com, v., Ober, 12 es (Mass. ) 
493, 496. 

“Intention” see 33 C. J. p 169. 


350, 


20. Rardin v. Rardin, 85 W. Va. 
145. 102 SH 295, 10 ALR 300. 

“Tien” see Liens § 1. 

21. Weckerly v. Fell, etc., R. Co., 
& Pa. Dist, 39, OF: “Hooser ty.) Eirmt: 


65 Wis. 71, 78, 26 NW atte. 
“Notice” see Notice § § 2. 
22. Bangor v. Madawaska, 72 Me. 

2038, 205. 

“Support” see [37 Cyc 608]. 
23. Clark v. Lancaster County, 69 

Nebr... 717,. 732," 96) IN W..598. 
“Year” see [40 Cyc 2876]. 

24. See Previous ante. 
“Previously chaste character”’ 
female as element of: 

Rape see Rape [33 Cyc 1482]. 

Seduction see Seduction [35 


USL]: 
25. Lebrecht v. Wilcoxon, 40 Iowa 


of 


Cyc 


93, 94. See Bloomer v. Reed, 22 Pa 
Sloe. 
26. Weckerly v. Fell, etc., R. Co., 


8 "Pa. Dist. 89, 91% 

27. See infra this note. 

fa] “Cause the weight of the ve- 
hicle ... to be previously ascer- 
tained.”—Beardsley v. Pike, 20 Cox 
Gr iG 648.1649) 

[b] “Previously ascertained by 
law.”—U. v. Greene, 146 Fed. 776. 

“Ascertain” see 5 C. J. p 604. 


cost ;3° the cost to the buyer;** an equivalent in mon- 
ey asked for anything; 
commodity ;*° the market price;*® the market val- 
ue;4! the sum actually given for an article;*? the 


38 an exchangeable value of a 


28. People’s Trust Co. v. Flynn, 
188 N. Y. 385, 80 NE 1098, 1101. 

29. Bloomer v. Reed, 22 Pa. 51, 52. 

“Filed” see Filed § 4 


scans Nailor v. Bowie, 3 Md. 251, 

“Inform” see 31 C. J. p 1186. 

31. Bate Refrigerating Co. _ v. 
Sulzberger; 157. -Wi"S., D3!) 1bsce 
508, 39 L. ed. 601. 

32. Claude Neon Lights, Ine v. 


Machlett, 27 F. (2d) 702, 704. 

33. [a] “Pre-war profits.’”’-—Hen- 
derson v. Federal Taxation Comr., 34 
Austr. C. L. R. 294. 

[bob] “Pre-war trade year.’’—Hen- 
derson v. Federal Taxation Comr., 34 
Austr, C. Lb. R. 294: 

34. Price: 

Actiou for see Sales [35 Cye 526]. 
Certainty of as element of valid of- 

fer see Vendor and Purchaser [39 

Cyc 1186]. 

Cost see Cost Price 14A C. J. p 1434. 
Current see Current Price 17 C. J. 


Evidence of see Evidence §§ 126, 140. 
Factory see Factory Prices 25 eum 
see 28 


p 428. 
Cc. J. p-712 text and 
note 11. 


Going 

Inadequate see 31 C. J. p 370 text 
and note 68. 

Invoice see 33 C. J. p 811 text and 
notes 92—94. 

Market see Market §§ 14-16. 

Of goods sold see Sales [35 Cye 101]. 

Payment of see Sales [85 Cyc 322]. 

Regulation of see Municipal Corpora- 
tions § 544. 

ote see Shipping Price [36 Cye 


Wholesale see [40 Cye 929 note 72]. 

35. Standard D. [quot Wing v. 
Wadhams Oil, etc., Co., 99 Wis. 248, 
250, 74 NW 819]. 

36. Worcester D. [quot Atty.-Gen. 

Toronto, 20 Ont. 19, 25]. See Wil- 
aane Vv. Hybskmann, 311 Mo. 332, 278 
SW 377 (where the words were said 
to have been used reciprocally in a 
statute and to refer to the same 
thing). 

“Cost” see 14A C. J. p 14338. 


37. New Standard D. [quot Wil- 
liams v. Hybskmann, 311 Mo, 332, 278 
SW 377, 379 


]. 
38. Worcester D. rae Atty.-Gen. 
v. Toronto, 20 Ont. 19, 25]. 

39. Century D: [quot Wing 
Wadhams Oil, ete., Co., 99 Wis. 248, 
250, 74 NW 819]. 

40. Standard D. [quot Wing v. 
Wadhams Oil, ete., Co., supra]. 
Waktet ed price” see Market §§ 14- 

41. Ara v. Rutland, (Tex. Civ. A.) 
172 SW 9938, 994. 
uote value” see Market §§ 14, 

42. New Standard D. [quot Wil- 
liams v. Hybskmann, 311 Mo. 332, 278 
SW 3877, 379]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


sum for which anything may be bought,*? or at which 
its value is rated ;#4 the sum in money or other equiva- 
lent set upon an article by the seller, which he de- 
mands for it;#® the sum or amount of money, or its 
equivalent, which a seller asks or obtains for his 
goods in market ;*® the sum stipulated as the equiva- 
lent of the thing sold, and also every incident taken 
into consideration for the fixing of the price put to 
the debit of the vendee, and agreed to by him;** the 
sum which a seller will receive in exchange;**® the 
value which the seller places on his goods for sale.*® 
It does not necessarily mean value in money; it may 
mean money or some other equivalent.°° 
writers on political economy, who use terms with phil- 
osophical accuracy, the word “price” 
even generally used as denoting the moneyed equiva- 
lent of property sold. They generally treat and re- 
gard “price” as the equivalent of “compensation,” in 


_ 38. Worcester D. [quot Atty.-Gen. 

. Toronto, 20 Ont. 19, 25 

nae, Worcester D. [quot Atty.-Gen. 
v. Toronto, supra]. 

45. Webster D.; Worcester D. 
[both quot Kountz v. Kirkpatrick, 72 
Pa. 376, 386, 13 AmR 687]. 

46. Century D. [quot Wing v. 
Wadhams Oil, etc., Co., 99 Wis. 248, 
250, 74 NW 819]. 

47. De L’Isle v. Moss, 34 La. Ann. 
164, 167; Inchausti v. Cromwell, 20 
Philippine 345, 350. 

48. Computing Scale Co. v. Stand- 
ard Computing Scale Co., 118 Fed. 
965, 968, 55 CCA. 459. 

49. Scott v. Peo., 62 Barb. (N. Y.) 
62, 72 (where, in the opinion of John- 
son, J., it was said: “It is not a fixed 
and unchangeable thing. It may be 
one thing today and another tomor- 
row, and one valuation to one cus- 
tomer, and a different one to another 
on the same day or hour. Whatever 
a seller asks any one to give is the 
price, until he changes it for anoth- 
(ae 

50. Kinard v. Jordan, 10 Cal. A. 
219, 101 P 696, 698. 

“The Latin word from which price 
is derived, sometimes means ‘reward,’ 
‘value,’ ‘estimation,’ ‘equivaient,’ and 
Webster shows that it is sometimes 
used in the same sense; and I cannot 
doubt that it was used in this stat- 
ute in the sense of ‘value’ or ‘com- 
pensation.’’’ Hudson Iron Co. v. Al- 
ger, 54 N..Y. 173, 177. See Borland 
v. Nevada Bank, 99 Cal. 89, 93, 33 P 
737, 37 AmSR 32; Schrandt v. Young, 
62 Nebr. 254, 266, 86 NW 1085; Lon- 
don, etc., Bank v. Belton, 15 Q. B. D. 
457. But see Ex p. Saxe, 2 Deac. & C. 
172, 179 (“That the word ‘price’ can 
apply only to pecuniary considera- 
tions, and certainly only to such con- 
siderations as are easily capable of 
being reduced, by valuation, to a defi- 
nite money ‘price’ ”). To same effect 
Reg. v. Langley, 31 Ont. 295, 300. 

fa] In equity, the “price” of a de- 
cree means the thing exacted of one 
party and given to the other in order 
to do equity. State v. Rusk, 236 Mo. 
201, 139 SW 199, 203. 

51. Hudson Iron Co. v. Alger, 54 
N. Y. 173, 177. Compare Mill Politi- 
eal economy [quot Marriner v. John 
L. Roper Co., 112 N. C. 164, 167, 16 SE 
906 (“by the price of a thing, there- 
fore, we shall henceforth understand 
its value in money; by the value or 
exchange value of a thing, its gener- 
al power of purchasing, the command 
which its possession gives over pur- 
chasable commodities in general’’)]. 

52. Embden State Bank v. Boyle, 
50 N. D. 573, 196 NW 820, 821. 

“Price implies value, usually 
money.” Lonoke v. Bransford, 
Ark. 18, 216 SW 38, ; 

[a] Balance of account between a 
debtor and creditor is not the “price” 
of property transferred in settlement 


[49 C. J.—85] 


in 
141 


PRICE 


always so.°? 


is sold for.*® 
bion,; Sand 
srenbt..02 


Among 


is not always or Prices F. O. 


of such account, in the sense in -which 
the word “‘price” is used in ordinary 
purchase and sale. It is more nearly 
correct to say that the property 
the price of the settlement. John- 


son v. Saum, 137 Iowa 138, 114 NW 
618, 619. 
{b] Love and affection or grati- 


tude is not “price” within the mean- 
ing of a statute regarding the renun- 
ciation of an heir fora price. Auri; 
enne v. Mt. Olivet, Inc., 153 La. 4515 
96°S229, 31. 

53. 
50 N. D. 5738, 196 NW 820, 821. 

[a] “Purchase price” as sufficient 
to include sales for the equivalent of 
money as well as sales for money 
see Hartwig v. Rushing, 93 Or. 6, 182 
Pai bsa fieiticy.el; 

54. Good v. Erker, 170 Mo. A, 681, 
153 SW 556, 559 [cit Bouvier L. D.; 
Webster New Int. D.]. 

[a] In sense of sum of money 
which a purchaser has obligated him- 
self to pay for the property bought 


see Hibernia Bank, etc., Co. v. Mc- 
Call Bros. Planting, etc., Co., 140 La. 
163, 73 S 857;°858. 

55. Guy v. McDaniel, 51 S. C. 436, 
440, 29 SE 196. 

[a] Synonymous with “sum.”’— 


Paul v. Grimm, 165 Pa. 139, 143, 30 A 
721, 44 AmSR 648. 

56. Hudson Iron Co. v. Alger, 54 
DN Bes a BR Beet 

57. Oregon Home _ Builders _ v. 
Crowley, 87 Or. 517; 170 BP 718-724, 
171 P 214 (‘ ‘Price’ and ‘considera- 
tion’ should not be confounded, for, 
though sometimes the same, they are 
not always identical’’). 

“Consideration” see 12 C. J. p 525. 

58. See infra this note. 

[a] Comparison of terms.—(1) 
“While the argument of counsel for 
appellants, pointing out that the 
terms ‘price’ and ‘value’ are not of 
each other synonymous, is not with- 
out merit as respects the more ac- 
curate, exact use of these terms in 
dealing with matters of damages suf- 
fered in consequence of breaches of 
executory contracts of sales of goods, 
it cannot be ignored that even in the 
judicial writings of the most cau- 
tious and accurate law writers these 
terms have been frequently used syn- 
onymously. Our own decisions pre- 
sent... [_many] of such instances. 
It is, of course, more to be desired 
that each term be employed with per- 
fect exactness, for ‘price’ is not 
necessarily the equivalent of ‘value.’ 
The former tokens agreement upon a 
value by parties in interest; while 
the latter is, as a rule, the general es- 
timate of the pecuniary equivalent of 
the subject of inquiry. The lexicons 
pronounce the terms ‘worth,’ ‘price,’ 
and ‘value,’ aS synonymous.” Scruggs 
v. Riddle, 171 Ala. 350, 366, 54 S 641. 
(2) “This word ‘value’ isa word more 


whatever form received, for property sold.*? 
ever, in common parlance, “price” or “purchase price” 
is understood to mean money,*? although this is not 
Thus it has been said to be, in its usual 
and ordinary sense, a consideration in current money 
given for the purchase of the thing sold;°* the sum 
of money for which a thing is bought or sold, or of- 
fered for sale;°> the sum of money which an article 
It has been compared with “considera- 
“value,” 


Price current. 
prices which are the market value of the merchandise 
stated in the list.°° 
B.&1 
destined to be shipped, means what the goods will 
cost the buyer at the point of destination, the freight 
being paid by the seller; it does not mean that title 


Embden State Bank v. Boyle, - 


[49 C.J.] 13845 
How- 


and distinguished from 


A statement or list of current 


As applied to goods sold and 


comprehensive than ‘price.’’” Marri- 
ner vs John I. Roper. Co.,.1120N- Ce 
164, 167, 16 SE 906. (3) ‘Price’ and 
“value” are not synonymous, the pri- 
mary meaning of the latter being 
“worth,’ but ‘‘market value’ and 
“market price’ are frequently used. 
alike. Chicago, etc., R. Co. v. Par- 
sons, 51 Kan. 408, 32 P 1083, 1084. 
(4) “Value and price are, therefore, 
not synonymous, or the necessary 
equivalents of each other, though 
commonly market value and market 
price are legal equivalents.” Theiss 
v. Wiess, 166 Pa. 9, 17, 31 A 63, 45 
AmSR 638; Kountz v. Kirkpatrick, 12 
Pary37 6: 386, 13 AmR 716. But see 
State v. Sparks, 30 W. Va. 101, 103, 3 
SE 40 (where an indictment charged 
the larceny of “one gelding of the 
‘price’ of $100.00” and on demurrer in 
the indictment the court held that 
“value” and ‘price’ are convertible 
and synonymous). 

[b] Erroneous use of “price” for 
“value” in a charge to the jury is not 
objectionable when the word “value” 
is used immediately afterward to ex- 
press the same idea expressed by the 
use of the word “price,’ and else- 
where in the charge a proper instruc- 
tion as to “value” was made. South- 
eastern Express Co. v. Nightingale, 
33 Ga. A. 515, 126 SE 915. 

{c] Distinguished from “value” 
as used in an engineer’s estimate.— 
Faunce v. Burke, 16 Pa. 469, 481, 55 
AmD 519. “Value” see [39 Cyc 1117]. 

59. See Wonsetler v. Andrews, 5% 
Oh. St. 5517 556, 53° NE U68- 

“Rent” see [34 Cye i3s33ir 

60. Re Three Thousand One Hun- 
dred and Nine Cases Champagne, 23 
EF. Cas. No: 14,012, 1 Ben. 241: 

“The spot quotations of the New 
Orleans Cotton Exchange, printed 
and circulated daily through the pub- 
lic press become ‘prices current,’ an 
informing agency to all those inter- 
ested in current prices of this staple 
product.” Maxwell Planting Co. v. 
Loveman, 212 Ala. 228, 232, 102 S 45. 

[a] “Prices current and commer- 
cial lists, printed at any commercial 
mart, are presumptive evidence of 
the value of any article of merchan- 
dise specified therein, at that place, 
at the date thereof.” Code (1907) 8 
3977 [quot Maxwell Planting Co. vy. 
Loveman, 212 Ala. 228, 232, 102 S 45]. 
See Kentucky Refining Co. v. Conner, 
145 Ala. 664, 39 S 728, 729. 

[b] Circular letters containing 
the prices of cotton seed oil, sent out 
at various times by the secretary ofa 
cotton seed association, are not 
“prices current and commercial lists’ 
within the meaning of the code. Ken- 
tucky Refining Co. v. Conner, 145 Ala. 
664, 39 S 728. “Current price” see 17 
Crd-epe4L0: 

“Market value” see Market §§ 14, 


17-19. 
61. “F. O. B.” see 26 C. J. p 745. 
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to the goods is to remain in the seller until delivery 
at the point of destination.®? 

Stipulated price. In ordinary meaning, an agreed 
or fixed amount of money for a commodity.®? 

Other phrases: “At a price to be fixed,’®* “con- 
tract price,’®®> “fair price,”®® “filled prices,”®? “gen- 
eral selling price,’®® “lien . for the value or 
contract price,’’®® “long price,”*® “present prices,”*? 
“price for which so sold,”*? “price guaranteed against 
seller’s own decline,”** “price obtained for the 
glass,”7* “price of real property,”’’® “price of the 
land.’”’* “price or sum stipulated in the original con- 
tract,”77 “price quoted,”*® “price to be paid to the 
contractor,” “purchase price,”®® “quotation of 
prices,”** “reasonable _price,”*? “reoular retail 
price,”’* “satisfactory price;”’* also, “short price.’’*> 

{§ 2] B. As an Adjective. Sometimes used in an 
adjectival sense, as in “price seale.’’®® 

Price expectancy.®? In the moving picture indus- 
try, a term used interchangeably with the terms 
“minimum sale” or “exhibition value,” and denoting 
the minimum receipts to which distributors expect to 

62. Niemeyer Lumber Co. v. Bur- 

_lington, etc., R. Co., 54 Nebr. 321, 326, 
74 NW 670, 40 LRA 534. But see 


Globe Oil Co. v. Powell, 56 Nebr. 463, 
466, 76 NW 1081 (where it was said 79. 


ties’’). 


and not in a few particular locali- 


“Market price’ and “market value” 
see Market §§ 14-19. 


In ‘re Sear, 23 Ont. 474, 477. 


PRICE—PRIMA FACIE 


realize from the exhibition of the pictures.88 | 
PRIEST.8® One who is duly authorized to be a 
minister of sacred things.®°® 
PRIMA. In Spanish law, insurance premium.®1 
PRIMA FACIE.°? Latin words, which have, by 
long usage, become a part of the English language, 
and the meaning of which is readily understood by a 
person of common understanding.®* They are words 
of very common use in the courts and in newspaper 
reports of judicial decisions.®°* They import that the 
evidence produces for the time being a certain result; 
but that that result may be repelled.°® They have 
been defined as meaning apparent;°® as it first ap- 
pears ;°" at first sight; 98° at first view ;°° on its face; 
on the face of it; on the first appearance ;* presum- 
ably ;* so far as can be judged by the first disclosure.® 
Prima facie case. A case made out by proper and 
sufficient testimony;® one in which the evidence in 
favor of a proposition is sufficient to support a find- 
ing in its favor, if all the evidence to the contrary be 
disregarded ;* one in which the adduced proof, stand- 
ing alone, warrants a finding of the fact to be 
99. Morrison v. Flowers, 308 I11. 
189, 139 NE 10, 12; State v. Rich- 
ards, 126 Iowa 497, 502, 102 NW 439; 


Kaesser v. Becker, 295 Mo. 93, 243 SW 
346, 350.. See State v. Tincher, 81 W. 


that this is not “an inflexible rule, in 80. Com. v. Smedley, 144 Ky. 694, | Va. 441, 94 SE 503, 505. 
all similar cases’’). 139 SW 861, 863; Heinss v. Henry, 1. State Vv. Tincher, supra. 

fa] Words are not synonymous | 127 La. 770, 54 S 24, 25. 2. Black L. D. [quot State v. Wil- 
with ‘delivery f. o. b.” nor with “f. 81. Buckberg v. Washburn-Crosby | kerson, 164 N. ee 431, 79 SE 888, 890]. 
o. b.” standing by itself... Detroit |Co., 115 Mo. A. 701, 92 SW 733, 734. 3. Black’ L. . [quot State v. Wil- 
Southern R. Co. v. Malcomson, 144 82. See Reasonable [33 Cyc 1564 | kerson, Bead ; 
Mich. 172, 174, 107 NW 915, 115 AmSR | note 5] 4 Black L. D. [quot State v. Wil- 
390. 83. Oresti v. Samoville, 48 Nev. | kerson, supra]. 

[b] “Prices, to be paid f. o.+b.| 441, 233 P 846, 848 (of furniture 5. Black L. D. [quot State v. Wil- 


cars.,—An expression the meaning 
of which was that payments should 
be made promptly on delivery of 
each carload .of lumber. Smith v. 
Anders, 148 La. 474, 87 S 241, 242. 

63. Lonoke v. Bransford, 141 Ark. 
18, 216 SW 38, 40. 

fa] “Same stipulated price.”—The 
words “stipulated price’ ‘preceded 
by the word ‘same,’ necessarily mean 
a definite amount or rate prevailing 
in the past.” Lonoke vy. Bransford, 
141 Ark. 18, 216 SW 38, 

64. Stockton, ete., Water Bd. v. 
Kirkleatham Local Bd., [1893] A. C. 
444, 446 [aff [1893] 1 Q. B. 375]. 

65. Doll v. Young, 149 Ky. 347, 
149 SW_ 854. 855. 

66. See Fair 25 C. J. p 432 note 31. 

67. Danziger v. Pittsfield Shoe Co., 
204 Ill. 145, 68 NE 534, 537. 

68. See General 28 C. J. p 611 note 


69. Laird v. Moonan, 32 Minn. 358, 
20 NW 354, 355. 


70. See Long 38 C. J. p 241. note 21. 
71. See Present ante. 
72 wenlmers Candy. iCoy vine.) vs 


Fauntleroy, 19 F. (2d) 664, 665. 


73. Iowa Canning Co. v. F. S. Ain- 
sa Co., (Tex. Civ. A.) 267 SW 540, 542. 
74. McMullin v. Bodine, 247 Pa. 


151, 93. A 321, 326. 

75. Kneen v. Halin, 6 Ida. 621, 624, 
Bowes be. 

76. Reymond v. Laboudigue, 148 
Cal. 691, 84 P 189, 190. 

[a] “phe price of lands must, in 
all cases between the seller and the 
purchaser, be considered as the just 
value thereof at the time of the con- 
tract, regard being had to the terms 
and mode of payment agreed on be- 
tween them; in other words, the price 
is: the value, as agreed on by the 
parties themselves.” Humphreys v. 
McClenachan, 1 Munf. (15 Va.) 493, 
499. 

77. Wright v. Pohls, 88 Wis. 560, 
53 NW 848, 849. 

78. Kings County Packing Co. v. 
Sunland Sales Co-op. Assoc., (Cal. A.) 
279 P 1086 (‘intended to mean the 
price quoted in the general market 


bought for a hotel, the original cost 
price, plus transportation and com- 
mission). 

84.- See Satisfactory [35 Cyc 795 
note 47]. 

85. Frieund v. Rosenwald, 124 
App. Div. 226, 108 NYS 701, 702. 

86. Computing Scale Co. v. Stand- 
ard Computing Scale Co., 118 Fed. 
965, 968, 55 CCA 459. 
mae “Expectancy” see 25 C. J. p 

88. Export, etc., Film Co. v. 
Schulberg E poductions: 125 Misc. Bae 
211 NYS 8388, 

89. scMinistes of a religious socie- 
eres Religious Societies [34 Cyc 

af f 

“Pastor” see 47 C. J. p 13875. 

“Preacher” see ante. 

“Priestly caste’ see Caste 11 C. J. 
p 27 note 91 [a]. 

90. Century D. 

{a]. “Pastor” distinguished.— 
“Bishop Walsh in his testimony stat- 
ed the difference as follows: ‘The 
Priest is a position with a spiritual 
power, without reference to any par- 
ticular locality; the Pastor is a 
priest who is appointed to a certain 
Parish to take charge of the tempo- 
ral and spiritual welfare of that Par- 
ish, subject to the Bishop.’” Dupont 
v. Pelletier, 120 Me. 114, 119, 113 A 
THe 

91. Escriche Diccionario. 
so particular insurance titles. 

92. See Presumption § ante, 
cross references thereunder. 

93. Peo. v. Carmona, 80 Cal. A. 159, 
251 P 815,318. 

State v. Stover, 64 W. Va. 668, 
63 SE 315. 

95. State v. Stover, supra. 

“Prima facie’ evidence see Evi- 
dence § 1735. 

96. State v. Hastings, 15 Wis. 75, 

Morrison y: Flowers, 


97. 808 Ti. 
189, 139 NE 10, 

98. Black L. D [quot State v. Wil- 
kerson, 164 N. C. 431, 79 SE 888, 890 
(erroneously quoting it as merely “at 
first”) ]. 


See al- 


and 


kerson, supra]. 

6. Purity Ice Cream, etce.,.Co. v. 
Adams Express Co., 217 Mich. 593, 
596, 187 NW 296, 297 [quot Cye]: 
State v. Lawlor, 28 Minn. 216, 224, 9 
NW 698. 

7. See Evidence § 1735 note 13 
[a]. See also Smith v. Savannah 
Electric Co., 25 Ga. A. 59, 102 SH 548. 

[a] “A prima facie case (1) 
means, and méans no more, than evi- 
dence sufficient to justify, but not to 
compel, an inference of liability, if 
the jury so find.” McDaniel v. At- 
lantic Coast Line R. Co., 190 N. C. 
474, 475, 130 SE 208. (2) “[It] means 
only that the case has proceeded up- 
on sufficient proof to that stage where 
it must be submitted to the jury, and 
not decided against the plaintiff as a 
matter of law. <A prima facie case 
does not necessarily mean that judg- 
ment goes in favor of the plaintiff as 
a matter of law. The jury are still 
the judges of the sufficiency of the 
showing to call for a verdict in plain- 
tiff’s favor, and where there is no af- 
firmative defense, strictly speaking, 
the jury are to measure plaintiff's 
rights, ‘having in view that he has 
burden of proof.’ Smith Sand, ete., 
Co. v. Corbin, 75 Wash. 635, 638, 138 
P 472 [quot Welch v. Creech, 
Wash. 429, 448, 153 P 355]. (3) ert] 
is only evidence, stronger, to be sure, 
than ordinary proof, and the party 
against whom it is raised by the law 
is not bound to overthrow it and 
prove the contrary by the greater 
weight of evidence, but if he fails to 
introduce proof to overcome it, he 
merely takes the chance of an adverse 
verdict, and this is practically the 
full force and effect given by the 
law to this prima facie case.” Brock 
v. Metropolitan L. Ins. Co., 156 N. €. 
112, 116, 72 SE 213. 

[b] “Prima facie case of negli- 
gence.”—Modlin v. Simmons, 183 N. 
C. 63, 65, 110 SE 661 (‘“‘which means 
only that it carries the case to the 
jury, though the burden of showing 
negligence, or of establishing the ise 
sue in his favor, remains throughout 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* 


re, Ant 


PRIMA FACIE—PRIMARY 


i} 


proved;® one which is apparently established by evi- 
dence adduced by plaintiff in support of his case 
up to the time such evidence stands unexplained 
and uncontradicted;® one which is established by 
sufficient evidence, and can be overthrown only 
by rebutting evidence adduced on the other side;'° 
one which is received or continues’ until the con- 
trary is shown;!! one which will support a judg- 
ment, unless other evidence is introduced;'? a state 
of facts which entitles the state to have the 
case go to the jury;'® such established facts as the 
law recognizes as being sufficient to overcome the 
inertia of the court and to authorize affirmative ac- 
tion by the court, in the absence of evidence on the 
other side;1* that amount of evidence which would be 
sufficient to counterbalance the general presumption 
of innocence, and warrant a conviction, if not en- 
countered and controlled by evidence tending to con- 
tradict it, and render it improbable, or to prove facts 
inconsistent with it;!° that which is received or con- 
tinues until the contrary is shown.*® Sometimes used 
synonymously with “prima facie evidence,”!’ “pre- 
sumption of negligence,”!®§ and “res ipsa loquitur.”?® 

Other phrases: “Face or prima facie value,”?° 
“prima facie case of agency,”?! “prima facie just, 
reasonable, and correct,”?? “prima facie title,” 
“prima facie valid,”?* “the findings upon the hearing 
. . . Shall be deemed prima facie lawful and rea- 


the case with the plaintiff’). 
8. Tice v. Crowder, 119 Kan. 494, 


OKI. 277, 294, 38 P 14; 
ner, 2 Okl. 94, 106, 35 P 951. 
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sonable;”?° also “rule of prima facie liability. 

PRIMA FACIE CASE.?7 

PRIMA FACIE EVIDENCE.?® 

PRIMAGE.2” Compensation to the master for his 
particular care of the goods;*° small payment to the 
master for his care and trouble, which he is to re- 
ceive for his own use, unless he has otherwise agreed 
with his owners.?! 

PRIMA PARS AQUITATIS AQUALITAS.*? 

PRIMARILY.*? In the first or most important 
place; originally; in the first intention.*# 

PRIMARY.*® The word has many meanings and 
shades of meanings, varying in accordance with the 
subject word to which it is applied.*® It is defined as 
chief ;?" first ;38 first in order ;*° first in order of time 
or development,*® or in intention ;** first in time;*” 
fundamental;** of first importance;** original ;*® 
preparatory or preliminary to something higher ;*® 
primitive ;47 principal.*® 

Primary cause.*® The efficient or responsible 
eause.°? ‘ 

Primary coil. That one of the two independent 
windings of copper wire of, an induction coil through 
which an intermittent direct current or an alternating 
current passes directly from the source of supply.®* 

Primary disposal.°? Of lands of the United States, 
the disposal of them by the government when it 
parts with its title;°* their disposal by the officers or 


341, 74 NW 810, 41 LRA 287. 


Ewing v. Tur- 
“Person (or persons) primarily lia- 


240 P 964, 42 ALR 893, 896. 

9. Morrison v. Flowers, 308 Ill. 
189, 139. NE 10, 12. 

10. Abbott L. D. [quot Gilpin v. 
Missouri, etc., R. -Co., 197 Mo. 319, 
825. 94 SW 869, 871 (quot Kaesser v. 
Becker, 295 Mo. 93, 243 SW 346, 350)]; 
Purity Ice Cream, etc., Co. v. Adams 
Express Co., 217 Mich. 593, 596, 187 
NW 296, 297. 

11. White v. Hines, 182 N. C. 275, 
109 SE 31, 37. 

12. Anlicker v. Brethorst, 329 Ill. 
11, 160 NE 197, 200. 

13. State v. Hardelein, 169 Mo. 
579. 586. 7 Sw 130 
= {aj in criminal cases, the term 
means proof beyond all reasonable 
doubt, in the absence of other proof 
raising the reasonable doubt. Copp 
Vv. Henniker, 55 N: Hi: 179, 205, 20 
AmR 194. 

14. Fields v. Ba a a (Tex. Civ. 
A.) 171:.SW 274, 277. 

15. COM a Wve aE ball, 24 Pick. 
(Mass.) 359, 373, 35 AmD 326 [quot 
State v. Hardelein, 169 Mow HOR tO 
SW 130, 131 (quot Peo. v. Haack, 86 
Cal. A. 390, 260 P 9138, 918); Sellers v. 
Seale awl Okl Jr) 83 e149 oP 107k, 
1073; Caffee v. State, 11 Okl. Cr. 485, 
148 P 680, 682]. 

16. Gilpin v. Missouri, etc., R. Co., 
197 Mo. 319, 325, 94 SW 869, 871 [quot 
Kaesser v. Becker, 295 Mo. 93, 243 
Sw 346, 350]; Gilmore v. Modern 
Brotherhood of America, 186 Mo. A. 
445. 171 SW 629, 682; McCombs v. 
State, 50. Tex..Cr: 490, 99 SW 1017, 
1018, 123 AmSR 855, 9 LRANS 1036, 
14 AnnCas_ 72. See also Troy v. 
Evans, 97 U. S. 1, 3, 24 L. ed. 941. 

17. White v. Hines, 182, N. C. 275, 
109 SE 31, 38. 

“Prima facie evidence” see Evl- 
dence § 1735. 

18. White v. Hines, 182 Ne C7275; 
109 SH 31, 38. 

19. White v. Hines, supra. 

“Res ipsa loquitur’” see [34 Cyc 
1665]. 

20. See Face Value 25 C. J. p 334 
note 55 [e]. 

21. State v. Fletcher, 126 Me. 153, 
136 A 908, 909. 

22. Atchison, etc., R. Co. v. State, 
Ee 210, 221, 100 Pp 11, 21 LRANS 
90 

23. Foster v. Elledge, 106 Ark. 342, 
153 SW 819; Cameron v. Parker, 2 


24. McMichael Vv. Murphy, 197 U. 
S. 304, 312, 25 SCt 460, 49 L. ed. 766 
[quot Holt’ v. Classen, 19 Oxkl. 131, 91 
P 866, 868]. 

25. Grafton County ee Light, 
etc., Co. v. State, 77 N. H. 490, 93 A 
1028, 1033 (‘the term ‘prima facie’ 
imports merely that there was evi- 
dence upon which the finding could 
be made’’). 

26. Johnson yv. Chadbourn Finance 
Co., 89 Minn. 310, 94 NW 874, 876, 99 
AmSR 571, 

27. See Prima Facie ante. 

28. See Evidence § 1735. 

29. See Shipping [36 Cyc 148]. 

30. Ree v. Morgan, 3 Mart. (La.) 


ete aroners v. Speights, 4 Md. Ch. 


[a] It is no longer gratuity to 
master unless so expressly stipulat- 
ed, but belongs to the owners or 
freighters, and is but an increase of 
the freight rate. Carr v. Austin, etc., 
R. Co., 14 Fed. 419, 421, 4 Woods 327. 

32. A maxim meaning “The radi- 
cal element of equity is equality.” 
Bouvier L. D. 

33. See Primary post. 

34.. Century D. See also Kittel v. 
Domeyer, 70 App. Div. 134, 140, 75 
NYS 150 [rev on other grounds 175 
IN. OY. 205,210, 67  NE.4383]; In re 
Ewing’s App., (Pa.) 4 A 832, 836. 

[a] Meaning “chiefly or princi- 
paily.”—-Lewis Pub. Co. v. Wyman, 
182 Fed. 13, 16, 104 CCA 453 (in Pos- 
tal Act). 

[b] “Primarily liable.”—Albuquer- 
que First Sav. Bank, etc., Co. v. 
Flournoy, 24 N. M. 256, 171 P "793, A953 
In re Thompson, 184 N. Y. 36, 716.NE 
870, 872; Kittel v. Domeyer, 70 App. 
Div. 134, 140, 75 NYS 150 [rev on 
other grounds 175 N. Y. 205, 211, 67 
NE 433]; Northern State' Bank v. 
Bellamy, 19 N. D. 509, 125 NW 888, 
889, 31 LRANS 149; Harrison v. 
Bealisry Li mOr oboe ad za (Smee ie le 
Davis v. Albany First Nat. Bank, 86 
Orn v47-4 164) P 93, 168 P 929, 931; Ev- 
erding v. Toft, 82 Orn 1h 150 Pp iio 
160 P 1160, 1165; Murphy v. Panter, 
62 Or. 522, 525, 425 P 292; Deahy v. 
Choquet, 28 R. I. 338, 67 A 421, 422, 
14 LRANS 847; Wolstenholme sy. 
Smith, 34) Utah=-300) 9% PB 329, 33813 
Schaefer v. Fond du Lac, 99 Wis. 333, 


ble” see Person C. J. p 1043 note 3. 

35. See Primarily ante; Prime 
post. 

36. State v. Erickson, 44 S. D. 63, 
182 NW 315, 316, 13 ALR 1189. 

37. Carlson v. he ae ee Contrac- 
tors’ Assoc., 224 Ill. A. 430, 447. 

“Chief” see 11 C. J. p 750. 

38. Worcester D. [quot State v. 
Hirsch, 125 Ind. 207, 210, 24 NE 1062, 
9 LRA 170]. 

“First” see 26 C. J. p 591. 

39. Webster D. [quot State v. 
Hirsch, 125 Ind. 207, 210, 24 NE 1062, 
9 LRA 170]. 

40. Webster D. 
Hirsch, supra]. 

41. ‘Webster D. [quot State v. 
Erickson, 44 S. D. 68, 182 NW 315, 317, 
13 ALR 1189 iff 

42. Worcester D. [quot State v. 
Hirsch, 125 Ind. 207, 210, 24 NE 1062, 
9 LRA 170]. 

43. Webster D. [quot State v. 
Erickson, 44 S. D. 63, 182 NW 315, 317, 
13 ALR 1189]. 

“Fundamental” see 27 C. J. p 929. 

44. Carlson v. Carpenter Contrac- 
tors’ Assoc., 224 Ill. A. 430, 447. 

45. Webster D.; Worcester D. 
[both quot State v. Hirsch, 125 Ind. 
207, 210, 24 NE 1062, 9 LRA 170; 
State v. HBrickson, 44 S. D. 68, 182 
NW 315, 317, 13 ALR 1189]. 

“Original” see Original § 2. 

46. Com. v. Young, 16 Pa. Super. 
317, 822. See Webster D. [quot State 
Vv. Hirsch, 125 Ind. 207, 210, 24 NE 
1062, 9 LRA HOWE 

47. Worcester D. [quot State v. 
Hirsch, erhaee State v. Erickson, 44 
ata 63, 182. NW 315, 317, 13 ALR 

48. Carlson v. Carpenter Contrac- 
tors’ Assoc., 224 Ill. A. 430, 447. 

“Principal” see post. 

49. “Cause” see 11 C. J. p 36. 

50. Bole v. Pittsburgh Athletic 
Co., 205 Hed. 468, 123 CCA: 586, 42 
LRANS 602. 

“Proximate cause” not synonymous 
see Negligence § 477 note 16 [i]. 

51. General Electric Co. v. Butler 
Light, etc., Co., 205 Fed. 42, $ 

“Induction coil” see Induction 31 
Cc. .J. p 888-960 text and note 52. 

52. “Disposal” see 18 C. J. p 1279. 

53. Oury v. Goodwin, 3 Ariz. 255, 
26 P 376, 377. 


[quot State v. 
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agents of the government to some person qualified to 
acquire them.>* 

Primary invention.®® One which performs a fune- 
tion never performed by any earlier invention.®® 

Primary meeting.®** An organized assemblage of 
electors or delegates representing a political party or 
principle.®§ 

Primary purpose.®® That which is first intention, 
which is fundamental;°° the principal or fixed inten- 
tion with which an act or course of conduct is un- 
dertaken.®+ 

Other phrases: ‘Closed primary,’’®? “primary and 
direct obligation,”®*? “primary and gram- 
mar schools,”** “primary business,”°> “primary 
debtor,’’®* “primary liability,’°? “primary publica- 
tion,”’®’ “primary right;”°®® also, “primary steam.”7° 

PRIMARY AND SECONDARY BOYCOTT." 

PRIMARY AND SECONDARY EVIDENCE.”? 

PRIMARY BATTERY.“ 

PRIMARY ELECTION."+ 

PRIMARY FRANCHISE.75 

PRIME.7* First in order of time;% first in rank, 
degree, dignity, authority or importance;*® origi- 
nal;7® primary.®° 

Prime cost.°! The true and real price paid for the 
goods upon a genuine bona fide purchase. ®? 

Other phrases: “Prime barley,”®* “prime cause,’’>+ 
“prime crude cotton seed oil,”’§> “prime Jambs,”§® 


54 Topeka Commercial Security | §§ 169-191; 
Co. v. McPherson, 7 Okl. 332, 340, 54 69. 


P 489. 
LRA 326. 


Publication [32 Cye 750]. 
Emerson v. Nash, 
102 NW 921, 927, 109 AmSR 944, 70 


PRIMARY—PRINCIPAL 


“prime logs,”’? “prime negro slaves,”** “prime qual- 
ity winter oil;”8® also, “prime singed bacon.”?° 

PRIMO EXCUTIENDA EST VERBI VIS, NE 
SERMONIS VITIO OBSTRUATUR ORATIO, SIVE 
LEX SINE ARGUMENTIS.®? 

PRIMOGENITURA. In Spanish law, the right or 
prerogative of the first-born son,°? and which applies 
now in ease of twins.?? 

PRIMOGENITURE. The state of being the first- 
born among several children of the same parents; 
seniority by birth in the same family; the superior 
or exclusive right possessed by the eldest son, and 
particularly, his right to succeed to the estate of his 
aneestor, in right of his seniority by birth, to the ex- 
clusion of younger sons.°* 

PRIMUS ACTUS JUDICII EST JUDICIS AP- 
PROBATORIUS.°®® 

PRINCE. By general acceptation of the term ac- 
cording to authorities, when applied in the law of 
nations, signifies a sovereign, a king, emperor, or 
ruler; one to whom power is delegated or vested.9® 

PRINCEPS ET RESPUBLICA EX JUSTA 
CAUSA POSSUNT REM MEAM AUFERRE.®? 

PRINCEPS LEGIBUS SOLUTUS EST.°s 

PRINCIPAL.®® [§ 1] A. As a Noun. A word 
having no strict legal meaning.t The term may be 
employed as meaning a sum of money placed at in- 
terest, or employed as a fund, as distinguished from 

90. Yates v. Pym, 6 Taunt. 446, 
447, 1 ECL 697, 128 Reprint 1107. 


91. A maxim meaning “The full 
meaning of a word should be ascer- 


124 Wis. 369, 


55. “Invention” see Patents §§ 67— 
99 


eLOA: 
56. Walker Patents § 353 [quot 
Von Eberstein v. Chambliss, 166 Fed. 
463, 468; Western Electric Co. v. Rob- 
ertson, 142 Fed. 471, 476, 73 CCA 587]. 
[a] “Secondary invention” distin- 
guished.—(1) Von Eberstein v. Cham- 
bliss, 166 Fed. 463, 468; Western Elec- 
tric Co. v. Robertson, 142 Fed. 471, 
476, 73 CCA 587. (2) The distinction 
petween them is now given less force 
than formerly by the courts. Kip- 
Armstrong Co. v. King Philip Mills, 
130 Fed. 28, 31. ‘Secondary inven- 
tion” see Secondary [35 Cyc 1280 note 
26 


“wWreeting”’ see 40 C. J. p 628. 

58. State v. Tooker, 18 Mont. 540, 
543, 46 P 530, 34 LRA 315; Price 
v. Lush, 10 Mont. 61, 66, 24 P 749, 9 
LRA 467. ses 

[a] As defined by statute, it is an 
organized assemblage of electors or 
delegates representing a political par- 
ty. Wyo. Rev. St. (1899) p 219. See 
Meeting 40 C. J. p 628 note 33. 

59. “Purpose” see [32 Cyc 1270]. 

60. State v. Erickson, 44 S. D. 63, 
182 NW 315, 317, 18 ALR 1189. 

61. Carlson v. Carpenter Contrac- 
tors’ Assoc., 224 Ill. A. 430, 448. 

62. See Close 11 C. J. p 918 note 


oo. 

63. Kilton v. Providence Tool Co., 
22 R. I. 605, 48 A 1039, 1040 [quot 
Rouse v. Wooten, 140 N. C. 557, 53 
SE 430, 432, 111 AmSR 875, 6 AnnCas 
280 (as referring to the remedy pro- 
vided by law for enforcing the ob- 
ligation rather than to the character 
and limits of the obligation itself) ]. 
See Obligation 46 C. J. p 850 note 29. 

64. Los Angeles County y. Kirk, 
148 Cail, 385, 83 P2250, 252. 

Caerphilly Urban Dist. v. Grif- 
finesse Wine. Loos 
“Business” see 9 C. J. p 1101. 
Hunt v. Johnson, 96 Ala. 130, 
HISSHS8i,. 1389. 

“Debtor” see 18 C. J. p 23. 

67. Dixon v. Morgan, 154 Tenn. 
389, 285 SW 558, 564 [cit Cyc]. 

“Liability” see 36 C. J. p 1050. 

68. Sourbier v. Brown, 188 Ind. 
554, 123 NE 802, 804. 

“Publication” see Libel! and Slander 


]. 
57. 


“Right” see [34 Cyc 1762]. 

70. Terry Steam Turbine Co. v. 
eet Sturtevant Co., 222 Fed. 297, 

“Steam” see [36 Cyc 1260]. 

71. See Boycott 9 C. J. p 317: text 
and notes 53, 54. 


72. See Evidence §§ 1219-1379. 
1 baa See Battery 7 C. J. p 1012 note 
a 


74, See Blections § 4. 
See Corporations § 160. 
See Primarily ante; Primary 


Webster D. 
Hsit, (Couwe Mrench, 160) Mo. A. 678) 
142 SW 449, 450]. 

78. Webster D. [quot Cox Real 
Est. Co. v. French, supra]. 

79. Webster D. [quot Cox Real 
Est. Co. v. French, supra]. 

“Original” see 46 C. J. p 11387. 

80. Webster D. [quot Cox Real 
Est. Co. v. French, 160 Mo. A. 678, 142 
SW 449, 450]. 

“Primary” see ante. 

81. “Cost” see 14A C. J. p 1433. 

82. U.S. v. Sixteen Packages, 27 
F. Cas. No. 16,303, 2 Mason 48, 53. 

[a] “Prime cost and charges.’’— 
Goodwin v. U. S., 10 F. Cas. No. 5,554, 
2 Wash. C. C. 493, 499. 

Apts Whitmore v. Coates, 14 Mo. 9, 
od. 

“Barley” see 7 C. J. p 923. 

64.) Cox Real Est, Co; vi BPreneh, 
160 Mo. A. 678, 142 SW 449, 450. See 
Fiedler v. Bambrick Bros. Constr. 
Co., 162 Mo. A. 528, 142 SW 1111. 

“Cause” see 11 C. J. p 36. 

SS Domiple, uCovtonmuOumnC owe Vs 
Southern Cotton Oil Co., 176 Ark. 601, 
3 SW (2a) 6738, 675. 

86. Sanders v. Bond, 66 SW 685, 
23 KyL 2084. 

“Tamb” see 35 C. J. p 933. 

S7 Spring, vyaiCockburn, LosUECwC, 
125 as, OU 

“Log” see Logs and Logging § 1. 

88. Limehouse v. Gray, 5 S. C. L. 
Zollemaooe 

“Slave” see Slaves [36 Cyc 464]. 

89. Hastings v. Lovering, 2 Pick. 
(Mass.) 214, 222, 13 AmD 420 (good 
a superior to other oil in the mar- 
et). 


[quot Cox Real 


tained at the outset, in order that the 

sense may not be lost by defect of 

expression, and that the law be not 
without reasons.” Black L. D. [cit 

Coke Litt. p 68]. z 
92. Escriche Diccionario. 

_ 93. Spanish Civ. Code art 31; Phil- 

ippine Civ. Code art 31. 

94. Black) Lis BD; 

[a] ‘There are no mourners for 
the doctrine of primogeniture in this 
State.” Rozier v. Graham, 146 Mo. 
352, 361, 48 SW 470. 

95. A maxim meaning “The first 
step of procedure is held to be ap- 
probatory of the judge.” Morgan 
Leg. Max. [cit Trayner Leg. Max. ]. 

96. The Lucy H., 235 Fed. 610, 614. 

[a] “Any foreign prince or state.” 
—The Lucy H., 235 Fed. 610, 614. 

[o] “Restraint of princes, rulers 
or people.”—Northern Pac. R. Co. v. 
American Trading Co., 195 U. S. 439, 
468, 25 SCt 84, 49 L. ed. 269; Clyde 
Commercial SS. Co. v. West India SS. 
Co., 169 Fed. 275, 278, °94 C@ANDSis 
Tweedie Trading Co. v. George D. 
Emery Co., 146 Fed. 618, 620; Larsen 
v. Allan Line SS. Co., 37 Wash. 555, 
559, 80 P 181. 

97. A maxim meaning “The king, 
and the republic may, in a just cause, 
take away my property.” Peloubet 
Leg. Max. [cit King’s Prerogative 
Case, 12 Coke 12, 13, 77 Reprint 1294]. 

98. A maxim meaning “The em- 
peror is free from laws.” Bouvier L. 
D. [eit Digy 1, 3) 313) Halifax. 
prev. VI, VII, note]: 

99. See Principally post. 

Principal: ; 

Dividends as between life tenant and 
remainderman as see Corporations 
§§ 1255-1263. 

ine 
Agency see Agency § 3. 

Criminal law see Criminal Law §8§ 

99-124, 

Suretyship see Principal and Sure- 

enn) KO Ae ree dh. 

Vice see Master and Servant § 690 
text and notes 43-46. 

1. Sheets’ App., 52°Pas 25ieuecoU 
(“The loose general idea involved in 
it is a source of income’’). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


PRINCIPAL 


its income or profits.2, It may denote a person who, 
being sui juris and competent to do an act on his own 
account, employs another person to do it.* It is also 
a term commonly applied to the head of a school.* 

Principals and accessaries.° 

Principal and agent.°® 

Phrases: “Interest regarded as principal,’ “prin- 
cipal of the trust,”’ “the principal shall go;”® also, 
“until such principal money and interest shall be 
fully paid and satisfied.”1° 

[§ 2] B. As an Adjective. Chief;1! highest in 
rank, authority, character, importance, or degree ;* 
leading ;+* main;* most considerable or important.1® 
It is not synonymous’ with “proximate.’’?® 

Principal contractor.17 A person standing in di- 
rect relation to the proprietor and responsible to him, 
permitted by the nature of his contract, ordinarily, 


2. Sheets’ App., 52 Pa. 257, 267. 
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pal contractor. 


Halpin v. 


[49 C.J.] 13849 


to work out the plan thereof by subletting to others 
if he sees fit.18 

Principal defendant.19 One who has an interest in 
the controversy presented to the court, and whose 
presence is requisite to the complete or partial adju- 
dication of the controversy.?° 

Principal officer. As used in reference to corpora- 
tions, one whose oversight or agency extends either 
over the whole or some particular department of the 
general business of the corporation.?! 

Principal soutien. A French term meaning “prin- 
cipal support.”?2 

Principal sum.?* The main sum—the amount orig- 
inally paid for, and invested in, something.?4 

Other phrases: “Principal administrative offi- 
ces,”?> “principal agent,”?° “principal buildings,’”?7 
“principal business,”?% “principal challenge,’’?® 
Industrial; his trade, business or occupation, or 


See In re Sherman, 190 Iowa 1385, 
179 NW 109, 112 [cit Cyc]. See also 
Brickell v. Bell, 84 N. C. 82, : 

[a] As used in wills (1) it has 
been the subject of interpretation by 
the courts as to just what is included 
in its meaning. See Betty v. Petrie, 
138 Ky. 426, 128 SW 320, 323; Mitch- 
ell v. Dodd, (N. J. Ch.) 114 A 801, 802; 
Matter of Shulsky, 120 Misc. 232, 198 
NYS. 88, 90; In re Schley, 173 NYS 
317, 319; Rhode Island Hospital Trust 
Co, Voenarris; 20 -Ra., 1605, 37 ean 1015 
702. (2) In a will providing that 
the principal of the subdivided moie- 
ty [real estate] is to be invested, 
and the income only used for the ben- 
efit and use of the devisee, it means 
the original gift, as distinguished 
from its income. Gammon v. Gam- 
monroe dll. 4104638 NE 890.) (C35 


In a will providing that the testa- 


trix’s two sons should share alike, 
and if neither have children the prin- 
cipal will come back to the children 
of a certain daughter, the daughter 
to get her full share, “principal” is 
synonymous with “share.” The tes- 
tatrix did not use it in the sense of a 
sum of money placed at interest. In 
re Kennedy, 190 Pa. 79, 83, 42 A 459. 

[b] “Income” 
Black Income Taxes pp 81, 83 [quct 
Carter v. Rector, 88 Okl. 12, 210 P 
1035, 10387]. See also 31 C. J. p 396. 

[c] “Interest” distinguished.—(1) 
Epping v. Columbus, 117 Ga. 263, 269, 
43 SE.803. (2) “The terms ‘principal’ 
and ‘interest’ are correlative. Hach 
implies and excludes the other. That 
which is principal cannot be interest. 
Yet we contract for compound inter- 
est, and necessarily this is an agree- 
ment that the installment of inter- 
est which is compounded shall be 
made a principal and bear interest. 
But the term ‘principal’ applies to 
the new sum only in relation to the 
interest upon it. It is still true that 
this new principal itself accrued up- 
on that contract sued upon as inter- 
est. If we were to speak of it with 
reference to the original principal, or 
in .regard to the mode in which it 
accrued on the obligation—became a 
part of the debt—we should call it 
interest.” Christian v. San Diego 
Super. Ct., 122 Cal. 117, 119, 54 P 518 
[quot Allen v. Wright, (Tex. Civ. A.) 
291 SW 644, 645]. (3) “ ‘Principal’ 
is used in its commercial sense, in 
distinction from interest, or profits, 
or damages, which are _ incident.” 
Bell v. West Point, 51 Miss. 262, 279. 
(4) See Interest §§ 1-6. 

{d] Not including real property. 
—Chisolm v. Hamersley, 114 App. 
Div. 565, 569, 100 NYS 38. 

{e] Verdict for principal and in- 
terest was held to mean the principal 
and interest claimed in the declara- 
tion. Phillips v. Behn, 19 Ga. 298, 301. 

{f] “Principal money”’.—Prichard 
vy. Prichard, L. R. 11 Eq. 232, 234. 

3. Century D. See also Agency 

2 


[a] Used in Workmen’s Compen- 
sation Act: (1) AS meaning princi- 


distinguished.— 


Commn., 319 Ill. 130, 149 NE 764, 766. 
(2) It may not be limited in its mean- 
ing to principal contractor, but may 
include any principal who undertakes 
any work as a part of his trade, busi- 
ness, or occupation. Gaiennie Co., 
Ltd. v. Chisolm, 3 La.—A. 358, 361; 
Seoe ane Venkitchiene) lua. Alo, 


8. 

[b] “Responsible principal.”— 
Gulf Refining Co. v. Huffman, 155 
Tenn. 580, 297 SW 199, 201 (distin- 
guishing employer of an independent 
contractor). 

As parties to offenses see Criminal 
Law §§ 99-161. 

4. Williams v. School Dist. No. 
189, 104 Wash. 659, 177 P 635, 636. 
See Bland v. Galt Joint Union High 
Scnool Dist., 67 Cal. A. 784, 228 P 395, 


“Assistant principal’ see Assistant 


rd ©. J. p 1328 note 14. 


5. See Criminal Law §§ 99-161; 
Indictments and Informations §§ 287— 
> 6. See Agency 2 C. J. p 404. 

7. Meyer v. Graeber, 19 Kan. 165, 


8. Robertson v. De Brulatour, 111 
App. Div. 882, 98 NYS 15, 27. 

9. Benner v. Mauer, 133 Wis. 325, 
Loan, _ etc., 


113 NW 663, 664. 

10. People’s Co. 
Grant, 18 Can. S. C. 262, 265. 

1l. Webster D. [quot Standard Oil 
Co. v. Com, 110 Ky. 821, 823, 62 SW 
897, 23 KyL 302; In re Sullivan, 25 
Wiashe 4302437560 1 bea ioles IXKeLty: ave 
Burgess, 84 Kan. 678, 115 P 583, 584. 

“Chief” see 11 C. J. p 750. 

12. Webster D. [quot Standard 
Oil Co. v. Com., 110 Ky. 821, 823, 62 
SW 897, 23 KyL 302; In re Sullivan, 
25 Wash. 430, 437, 65 P 793]; Bland 
v. Galt Joint Union High School Dist. 
Trustees, 67 Cal. A. 784, 228 P 395, 397 


felt: Cyc]. ; 
[a] Similar definition.—‘‘Highest 
in value, character, or importance.” 


Kelty v. Burgess, 84 Kan. 678, 681, 115 
P 583, 

13. Kelty v. Burgess, supra. 

“Heading” see 36 C. J. p 972. 

14. Webster D. [quot Standard 
Oil Co. v. Com., 110 Ky 821, 823, 62 
SW 897, 23 KyL 302; In re Sullivan, 
25 Wash, 430, 437, 65 P 793]. 

“Main” see 38 C. J. p 333. 

15. Webster D. [quot Standard Oil 
Co. v. Com., 110 Ky. 821, 828, 62 SW 
897, 23 KyL 302; In re Sullivan, 25 
Wash. 430, 43:70. 6% kool Kelty iv. 
Burgess, 84 Kan. 678, 115 P 588, 584. 


16. Woolsey v. Brooklyn Heights 
ReCos 123) Apps Dive cal, 108 NYS 
16, 18 


“Proximate” see 50 C. J. 
“Contractor” See 13 C. J. p 


17. 
DAS 
18. Farmer v. St. Croix Power Co., 


117 Waist 76, 85, 93 NW 8380, 833, 98 
AmSR 914 [quot Marks Bros. Co. v. 
Goossen, 197 Wis. 562, 222 NW 818, 
820 


Ile 

{a] Statutory definition. — “Any 
person [who] undertakes to 
execute any work, which is a part of 


which he has contracted to perform, 
and contracts with any other person 
(in this section referred to as sub- 
contractor) for the execution by or 
under the subcontractor of the whole 
or any part of the work undertaken,” 
etc. Workmen’s Compensation Act 
§ 20 (a), Acts (1918) pp 641, 642 [quot 
Bamber v. Norfolk, 138 Va. 26, 30, 121 
SE 564]. 

[b] City as becoming “principal 
contractor.”—Brooks vy. Buckley, 291 
Paw Lelso Ans mosis 

[c] One who has not contracted 
or undertaken to execute work for 
another, but only employs an inde- 
pendent contractor to perform certain 
work for him, is not a “principal con- 
tractor’ within the meaning of the 
Workmen’s Compensation Act. Sis- 
kin v. att; 151 Tenn. 93, 268 SW 


630, : 
“Defendant” see 18 C. J. p 459. 
Bird v. Sleppy, 265 Pa. 295, 108 
A 618, 619. 
[a] “Principal defendants.”— 
walk v. Elkin, 283 Pa. 339, 129 A 97, 


21. Farmers’ L. & T. Co. v. War- 
ring, 20 Wis. 290, 292. 
[a] As a president who has or- 


dinarily a general oversight over its 
entire business, a secretary over its 
records, or a treaSurer over its mon- 
eys—or at least receiving and pay- 
ing them out. Farmers’ L. & T. Co. 
v. Warring, 20 Wis. 290, 292. 

[b] “President or other principal 
officer” means the chief executive 
officer of the corporation, whether 
called “chairman,” “president,” or by 
any other title, and was not intended 
to include “general manager.’”’. Dale 
v. Blue Mountain Mfg. Co., 167 Pa. 
402, 405, 31 A 6338. 

22. Laroche v. Wayagamack Pulp, 
etc., Co., [1923]-Can. S. C. 476, [1923] 
2 DomLR 927, 929. 

[a] As used in Quebec Workmen’s 
Compensation Act.—Laroche vy. Way- 
agamack Pulp, etc., Co., [1923] Can. 
S. C. 476, [1923] 2 DomLR 927 [dism 
app 34 Que. K. B. 461]; Lake Megan- 
tic Pulp Co. v. Martel, 34 Que. K. B. 
401 [aff 60 Que. Super. 281, 


23. “Sum” see [37 Cye 526]. 

24. In re Sherman, 190 Iowa 1385, 
ITS INIW:? 095 2S cles Gryecitises 
Haines v. Commercial Mortg. Co., 


200 Cal. 609, 254 P 956, 255 P 805, 
807; Oakes v. Franklin F, Ins. Co., 
122 Me. 361, 120 A 58, 54. 

25. Ex p. Burke, 160 Cal. 300, 116 
P55 5 oo: 

26. Farmers’ Loan, ete, Co. vy. 
Warring, 20 Wis. 290, 305 [cit Varde- 
man v. Penn Mut. L. Ins. Co., 125 Ga. 
117, 119, 54 SE 66, 5 AnnCas 221): 

“Agent” see Agency §§ 4, 5. 

27. Chamberlain v. Sherman, 
Misc. 474, 103 NYS 239, 242. 

“Building”? see 9 C. J. p 683. 

28. State v. Powles, 90 Wash. 112, 
155 P 774 [cit State v. Levitan, 190 
Wis. 646, 210 NW 111, 118, 48 ALR 


434]. 
29. See Juries § 396. 


53 


1350 [49 C.J.] 


“principal contract,”°° “principal course of drain- 
731 “principal ereditor,”*? “principal debtor,” 
“principal doorway, 93.5 
establishment,’”’7 
“principal maker,”®® “princi- 
pal mansion house,”*° “principal markets,”41 “prin- 


age, 
“principal department,??+ 
66 ; = ] 1 2936 66 7 1 ] 
principal duty, principa 
“principal legatee,”?8 


La. Civ. Code (1900) art 1771 
(as defined by statute, is one entered 
into by both parties, on their own 
accounts, or in the several qualities 
they assume). 

“Contract” see Contracts § 1. 


30. 


31. Bayha v. Taylor, 36 Mo. A. 
427, 442. 
32. In re Sullivan, 25 Wash. 430, 


AO O OL Ein oe 

“Creditor” see 15 C. J. p 1370. 

33. In re Loder, 15 F. Cas. No. 
8,457, 4 Ben. 305, 309, 4 NatBankr 
Reg 190, 15 F. Cas. No. 8,458, 4 Ben. 
328; Trietel v. Gibson, 131 Misc. 377, 
226 NYS 603, 604. 

“Debtor” see 18 C. J. p 23. 

34 <Atty.-Gen. _ v. Andrew, 
Mass. 46, 91 NE 892. 

[a] “Heads of any principal de- 
partment.”—Peo. v. Kipley, 171 Ill. 
44, 76, 49 NE 229, 41 LRA 775. 

“Bead of a principal department” 
see Head 29 C. J. p 237 note 35 [b]. 


206 


35. Karkowski £. La Salle County 
Carbon Coal Co., 248 Ill. 195, 93 NE 
fool. 

36. 


Canney v. Walkeine, 113 Fed. 
66, 51 CCA 53, 58- LRA a 

37. Hyman v. Schlenker, 44 La. 
Ann. 108" 10 S 623, 626 [quot Mosely 
v. Dabezies, 142 La. 256, 76 S 705, 
706 (as used in a law regarding dom- 
icile means ‘‘principai domestic es- 
tablishment’’) ]. 

“Establishment” see 21 C. J. p 903. 

38. Quintard v. Morgan, 4 Dem. 
Surr. (N. Y.) 168, 170 (as used in a 
statute held to have the force and 
effect of ‘general’ legatee, and meant 
to be descriptive of all legatees not 
specific or residuary; and not used 
as synonymous for “chief” or ‘‘most 
important” legatee). 

“Tegatee”’ see [40 Cyc 995]. 

39. Tinker v. Catlin, 205 Ill. 108, 
68 NE 773, 780. 

“Waker of note’ see Bills and Notes 
§§ 93-106. 

i Gilbey v. Rush, [1906] 1 Ch. 
11 


“Mansion house” see 38 C. J. p 96k. 
41. U.S. v. Haviland, 167 Fed. 414, 
418. 

“Market” see 38 C. J. p 1259. 

42. See Obligation 46 C. J. p 850 
note 30. 

43. Wood v. Canfield Paper Co., 
(Tex. Commn. A.) 5 SW (2d) 1748, 
750. 

“QObligor”’ see 46 C. J. p 851 

44. Lockett v. State, 136 Ark. 473, 
207 SW 55, 56. 

[a] “Principal offenders.’’—Spero 
Veustate, Dex. Cr.) 6) Siw (2d). 145, 
146; Cecil v. State, (Tex. Cr.) 100 
SW 390, 392. 

“Offender” see 46 C. J. p 905. 

45. Spratley v. Louisiana, etc., R. 
Co., 77 Ark. 412, 95 SW 776, 117; Jos- 
sey Vv. Georgia, CLC et Co., 102 Ga. 


\Fed. 323, 324, 4 McCrary 566; 


PRINCIPAL 


town,”>° 


| pal cause.’’>? 
706, 709, 28 SH 278; Detroit, etc., R. 
Co. v.. Detroit, 141 "Mich. 5, 104 NW 
3827, 329; Lohoefner v. Mercantile 
Town Mut. Ins. Coz, L360 Mo. 2A. 540) 
118 SW 515; Commonwealth Bond- 
ing, etc., Ins. Co. v. Bowles, (Tex. 
Civ. A.) 192 SW 611, 613; Milwaukee 
SS. Co. v. Milwaukee, 83 Wis. 590, 538 
NW 839, 840, 18 LRA 353. 

[a] “Headquarters” synonymous. 
—Jossey v. Georgia, etc., R. Co., 102 
Ga. 706, 28 SE 273, 274. See also 29 
(ORM a) 238. 

[b] “Usual business office” dis- 
tinguished.—Wicecarver v. Mercan- 
tile Town Mut. Ins. Co., 137 Mo. A. 
247, 117 SW 698, 700. 

[ec] “In which its principal office 
is located.”’—Stewart v. Pacific Steam 
Nav. Co., 3) Ey (2d)) 32937330. 

“Principal place of business” syn- 
onymous see infra note 46 [e]. 


46. In re American, etc, Mfg. 
Corp., 300 Fed. 839, 846; Lawrence 
v. Atlantic Paper, etce., Corp., 298 


Fed. 246, 249; In re Pusey, etc., Co., 
286 Fed. 88, 96; Dryden v. Ranger 
Refining, etc., Co., 280 Fed. 257, 260; 
In re Devonian Mineral Spring Co., 
272 Fed. 527, 5380; 
Footwear Co., 251 Fed. 760, 761; Ros- 
zell v. Continental Coal Corp., 235 
Fed. 343, 857; In re San Antonio 
Land, etc., Co., 228 Fed. 984, 986; 
Home Powder Co. v. Geiss, 204 Fed. 
568, 572, 1287 CCA 94° siIn' revLygarts 
River Coal, 203 Fed. 178, 179; In re 
Perry Aldrich Co., 165 Fed. 249, 251; 
Burdick v. Dillon, 144 Fed. 737, 738, 
75 CCA 6038; Tiffany v. La Plume 
Condensed Milk Co., 141 Fed. 444, 
445; Guinn v. Iowa Cent. R. Co., 14 
Krogh 
v. Pacific Gateway, etc., Co., 11 Cal. 
A. 237, 240, 104 P 698; Middletown 
Ferry Co. v. Middletown, 40 Conn. 65, 
70; Western Oil Refining Co. v. Com., 
180 Ky. 248, 202 SW 6386, 638; Com. v. 
Cumberland Tel., etc., Co., 108 SW 
262, 263, 32 KyL 1037; Standard Oil 
Col vVo-Com, 1100 Kay, 821598225 6215S Ww, 
897, 23 KyL 302; Maisch v. New 
York, 193 N. Y. 460, 86 NE 458, 460; 
Blumenthal v. Hudson River Boot, 
etc., Mfg. Co., 15 NYS 826, 827; Rack- 
ley v. Rowland Lumber Co., 153 N. 
C. 171, 69 SE 56, 57; Swope v. Burn- 
ham, etc!, .Co., 764 Ol %3:65)b2i e924. 
926; Mullen v. Northern Acc. Ins. Co., 
26 S. D. 402, 128 NW 483, 484; State 
v. Vincent, 144 Wash. 246, 257 P 849, 
850; Milwaukee SS. Co. v. Milwaukee, 
83 Wis. 590, 598, 53 NW 839, 18 LRA 
300. 

[a] “Business domicile” equiva- 
lent.—Union Tanning Co. v. Com., 123 
Va. 610, 96 SE 780, 784. 

[b] “Domicile” synonymous.— 
Plummer-Lewis Co. v. Francher, 111 
Miss. 656, 71 S 907, 908. See also 


In re Worcester 


cipal obligation,”*? “principal obligor,”*? “principal 
offender,”#* “principal office,”’*> “principal place of 
business, 46 “nrincipal place of residence,”*? “princi- 
pal stockholders, 
“principal value,’®+ “proximate or princi- 


48 “orincipal street,”4® “principal 


Domicile § 1 

[e] Included in term “principal 
office.’”—Bernstein v. Kaplan, 150 Ala, 
222, 43 S 581, 582. 

[a] “Office” equivalent.—Seal of 
Gold Min. Co. v. Slater, 161 Cal. 621, 
£20 Pe Loeel s 

[e] “Principal office” synonymous. 
—In re Lone Star Shipbuilding Co.,. 
6 F. (2d) 192, 196; State v. Mobile, 
Stes. Co., 108 Ala. 29,18 S 801, 804; 
Hurley v. Tucker, 128 "App. Div. 580, 
112 NYS 980, 985; Peo. v. Barker, 87 
Hun 341, 34 NYS 269, 270; Foreman, 
ete., Mfe. Col va Bartle, 125 Misc. (oe 
211 NYS 602, 604; Roberson v. 
Cree Johnson Lumber Co:, 152 

C. 120, 68 SE 1064, 1065. But see 
Sor Bros. v. Continental Coal 
Corp, 235 Fed. 343, 356 (“the bankrupt 
act Says principal place of business. 
and not principal office. The princi- 
pal office of a corporation may be of 
significance in determining where 
it resides, but it is not of significance 
in determining its principal place of 
business. The principal office of a 
corporation is where its books are 
kept and its corporate business trans- 
acted’); Mason, etc., Co. v. Sharon, 
231 Fed. 861, 864, 146 CCA 57 [quot 
Caceres v. U. S. Shipping Board 
Eungr eeney, Fleet Corp., 299 Fed. 968, 


le 

[f] “Principal office or place of 
business.”—Fostoria v. Fox, 60 Oh. 
St. 340, 54 NE 370, 371 [quot Maisch 
v. New York, 193 N. Y. 460, 86 NB 
458, 460 (quot Arlington v. Calhoun, 
148 Ga. 132, 95 SE 991, 992, LRA1918E 
773)]; Southern Express Co. v. Pat- 
terson, 122 Tenn. 279, 123 SW 353, 359. 

Of corporation see Corporations §§ 
420, 3962, 3976 et seq. 

Service of process at see Process 50 


“Place of business” see Place § 3. 

47. See Place § 7 note 29. 

48. Harry S. Kaufman, Ltd. v. In- 
ternal Revenue Comr., 24 F. (2d) 44, 


1p {Btockholder” see Corporations § 


49. Koop v. Henry Bickel Co., 168 
Ky. 496, 182 SW 617; Marrett v. Jef- 


ferson County Constr. Co., 161 Ky. 
845, 171 SW 396, 397. 
“Street” see Municipal Corpora- 


tions § 3597. 

50. Yadkin College v. State High- 
way Commn., 194 N. C. 180, 138 SE 
717, 720; Cameron v. State Highway 
Commn., 188 N. C. 84, 123 SE 465, 467, 

“Town” see Towns [38 Cyc 596]. 

51. Hllesmere v. Inland Revenue 
Comps [LOLS] 2K Beso wisce 

“Value”? see [39 Cyc 1117]. 


52. Woolsey v. Brooklyn Heights 
a re 123 App. Div. 631, 108 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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